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Rule  1.— PRBSIDINO  JUDGE.  The  Pre- 
tidlng  Judge  aball  superintend  all  matters  of 
order  in  tbe  court  room. 

Rule  2.— WORDS  APPELIiANT  AND  RE- 
SPONDENT—WHAT  THEY  INCLUDE. 
Whenever  the  words  appellant  or  respondent 
appear  In  these  rules  they  shall  be  taken  to 
mean  and  include  plaintiff  or  defendant  in 
error,  or  other  parties  occupying  like  posi- 
tions In  a  cause,  and  when  the  term  appeal 
is  used  it  shall  be  held  to  include  writs  of  er- 
ror, unless  the  contrary  appears. 

Rule  S. — ^MOTIONS.  All  motions  in  a  cause 
shall  be  In  writing,  signed  by  counsel  and 
filed  with  tbe  clerk  of  the  court.  No  paper 
shall  be  received  or  filed  by  the  clerk  in  any 
cause  pending  in  this  court,  unless  indorsed 
with  the  names  of  one  or  more  of  the  parties, 
appellant  or  respondent,  the  general  nature 
of  the  motion,  and  the  name  of  the  counsel 
tendering  it.  The  clerk  will  enter  on  the 
clerk's  motion  docket,  and  also  on  the  motion 
docket  of  the  court,  all  motions  filed,  as  well 
as  the  date  of  filing,  immediately  on  filing 
thereof.  No  motion  shall  be  argued  orally, 
imless  by  leave  of  the  court  first  had,  or  un- 
less the  court,  of  Its  own  motion,  directs  oral 
argmnent  thereon. 

Rule  4.— HEARING  OF  CAUSES.  Except 
In  causes  whereof  this  court  has  original 
Jarisdlction,  no  cause  shall  be  heard  before 
it  is  reached  in  its  regular  order  on  the  dock- 
et, nnless  In  tbe  opinion  of  tbe  court,  clr- 
cnmstances  exist  which  entitle  it  to  preced- 
ence; and  any  motion  to  advance  a  cause  on 
tbe  docket  shall  be  accompanied  by  affidavits 
Aowlng  particularly  the  facts  on  which  such 
motion  is  based.  When  a  cause  is  advanced, 
tbe  record,  as  well  as  the  briefs,  shall  be 
printed,  nnless  the  court  shall  otherwise  or- 
der. 


Rule  5.— DIMINUTION  OF  RECORD.    No 
ftiggestlon  of  dlminutlom  of  record  in  dvil 


cases  will  be  entertained  by  the  court  after 
Joinder  in  error,  except  by  consent  of  parties. 

Rule  6.— CERTIORARI  TO  PERFECT 
RECORD.  Whenever  a  writ  of  certiorari  to 
perfect  record  is  applied  for,  the  motion  shall 
state  the  defect  in  the  transcript  which  It  is . 
designed  to  supply,  and  shall  be  verified  by 
affidavit  At  least  twenty-four  hours'  notice 
shall  be  given  to  tbe  adverse  party,  or  his 
attorney,  previous  to  making  tbe  application. 
The  court  may  of  Its  own  motion,  at  any 
time,  require  the  clerk  of  the  trial  court  to 
send  up  a  complete  transcript,  when  the  tran- 
script  of  the  record  is  formally  Insufficient 

• 

Rule  7.— NOTICE  OF  WRITS  OF  ER- 
ROR. All  notices  of  writs  of  error,  with  the 
acceptance,  waiver  or  return  of  service  in- 
dorsed thereon,  shall  be  filed  with  the  clerk 
of  this  court,  and  by  him  attached  to  the 
transcript  in  the  cause,  and  shall  be  the  only 
evidence  that  such  notice  has  been  given. 

Rule  8.— REVIEWING  INSTRUCTIONS. 
For  the  purpose  of  reviewing  the  action  of 
the  trial  court  In  giving  and  refusing  instruc- 
tions, it  shall  not  be  necessary  to  set  out  the 
evidence  in  the  bill  of  exceptions;  but  it 
shall  be  sufficient  to  state  that  there  was 
evidence  tending  to  prove  the  particular  fact 
or  facts.  If  the  parties  disagree  as  to  what 
fact  or  facts  the  evidence  tends  to  prove, 
then  the  evidence  of  the  witnesses  may  be 
stated  in  a  narrative  form,  avoiding  repeti- 
tion and  omitting  all  immaterial  matter. 

Rule  9.— BILLS  OF  EXCEPTIONS  IN 
EQUITY  CASES.  In  cases  of  equitable  Ju- 
risdiction, tbe  whole  of  the  evidence  shall  be 
embodied  in  tbe  bill  of  exceptions ;  provided 
that  it  shall  be  sufficient  to  state  the  legal 
effect  of  documentary  evidence  where  there 
is  no  dispute  as  to  tbe  admissibility  or  legal 
effect  thereof;  and  provided  further  that 
parol  evidence,  whetber  given  orally  In  court 
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or  by  deposition,  may  be  reduced  to  a  narra- 
tive form  where  this  can  be  done  and  at  the 
game  time  preserve  tbe  full  force  and  effect 
of  tbe  evidence. 

Rule  10.— DUTY  OF  THB  CLERK  IN 
MAKING  UP  TRANSCRIPTS.  The  clerks 
of  the  several  circuit  courts  and  other  courts 
of  first  Instance,  before  which  a  trial  of 
any  cause  Is  had  In  which  an  appeal  Is  taken 
(unless  exception  Is  saved  to  tbe  regularity 
of  the  process  or  Its  execution,  or  to  the  ac- 
quiring by  tbe  court  of  Jurisdiction  of  the 
cause).  In  making  out  transcripts  of  tbe  rec- 
ord for  this  court,  shall  not.  set  out  the 
original,  or  any  subsequent  writ,  or  the 
return  thereof;    but  In   lieu   thereof   shall 

say  (e.  g.)  "Summons  Issued  on  tbe  

day  of ,  190 — ,  executed  on  the 

day  of  190 — ;"  and  If  any  pleading  be  amend- 
ed, tbe  clerk  In  making  out  transcripts,  will 
treat  tbe  last  amended  pleading  as  tbe  only 
one  of  that  class  In  tbe  cause,  and  shall  not 
set  out  any  abandoned  pleading  nor  caption 
or  notices  or  certificates  to  depositions,  nor 
Insert  In  tbe  transcript  any  matter  touching 
tbe  organization  of  the  court,  or  any  order  of 
continuance,  or  any  motion,  or  affidavit  in 
the  cause,  unless  the  same  be  specially  called 
for  by  bill  of  exceptions. 

Rule  11.— PRESUMPTION  THAT  BILL 
OF  EXCEPTIONS  CONTAINS  ALL  THE 
EVIDENCE.  The  only  purpose  of  a  state- 
ment In  a  bill  of  exceptions,  that  It  sets  out 
all  the  evidence  In  a  cause  being  that  this 
court  may  have  before  it  the  same  matter 
which  was  decided  by  the  trial  court.  It  shall 
be  presumed  as  a  matter  of  fact.  In  all  bills 
of  exceptions,  that  they  contain  all  the  evi- 
dence applicable  to  any  particular  ruling  to 
which  exception  Is  saved. 

Bnle  12.— ABSTRACTS  IN  LIEU  OF 
TRANSCRIPTS,  WHEN  FILED  AND  SERV- 
ED. In  those  cases  where  the  appellant 
shall,  under  the  provisions  of  section  813,  Re- 
vised Statutes  of  1899,  file  in  this  court  a 
copy  of  tbe  Judgment,  order  or  decree,  In  lieu 
of  a  complete  transcript,  be  shall  deliver  to 
tbe  respondent  a  copy  of  his  abstract  at  least 
tblrty  days  before  tbe  cause  Is  set  for  bear- 
ing and  shall  in  like  time  file  six  copies  there- 
of with  the  clerk  of  this  court  If  tbe  re- 
spondent Is  not  satisfied  with  such  abstract, 
be  shall  deliver  to  the  appellant  a  complete 
or  additional  abstract  at  least  fifteen  days 
before  the  cause  Is  set  for  hearing,  and  with- 
in like  time  file  six  copies  thereof  with  the 
clerk  of  tbls  court.  Objections  to  such  com- 
plete or  additional  abstracts  shall  be  filed 
with  the  clerk  of  this  court  within  ten  days 
after  service  of  such  abstract  upon  tbe  appel- 
lant, and  a  copy  of  such  objections  shall  be 
served  upon  tbe  appellant  in  like  time. 


Rule  13.— PRINTED  TRANSCRIPTS.  A 
printed  and  Indexed  transcript  duly  certified 
by  tbe  clerk  of  the  trial  court  may  be  filed 
Instead  of  a  manuscript  record,  and  In  all 
cases  six  printed  and  Indexed  uncertified 
copies  of  tbe  entire  record  filed  and  served 
within  the  time  prescribed  by  these  rules 
for  serving  abstracts,  shall  be  deemed  a  full 
compliance  with  tbls  rule  and  dispense  wltb 
tbe  necessity  of  any  further  transcript 

Bnle  14.— ABSTRACTS,  WHEN  FILED- 
AND  SERVED.  In  all  cases  where  a  com- 
plete written  or  printed  transcript  Is  brought 
to  tbls  court  in  the  first  Instance,  the  ttppel- 
lant  shall  make  and  deliver  to  respondent  a 
copy  of  his  abstract  of  the  record  at  least 
twenty  days  before  the  day  on  which  the 
cause  Is  set  for  hearing;  and  file  six  copies 
thereof  with  the  clerk  of  tbls  court  not  later 
than  the  day  preceding  tbe  one  on  wblcb 
tbe  case  Is  set  for  hearing.  If  the  re^^pondent 
desires  to  file  a  further  or  additional  ab- 
stract, be  shall  deliver  to  the  appellant  a 
copy  thereof  at  least  five  days  before  tbe 
cause  is  set  for  hearing,  and  file  six  copies 
thereof  with  tbe  clerk  of  tbls  court  on  tbe 
day  preceding  that  on  which  the  cause  is  to 
be  beard. 

Rule  16.— ABSTRACTS,  WHAT  THBT 
SHALL  CONTAIN.  Abstracts  shall  be  print- 
ed in  fair  type,  and  shall  be  paged  and  have 
a  complete  index  at  the  end  thereof,  and 
shall  set  forth  so  much  of  the  record  as  1» 
necessary  to  a  full  and  complete  understand- 
ing of  all  the  questions  presented  to  tbls 
court  for  decision.  Where  there  Is  no  ques- 
tion made  over  tbe  pleadings,  or  over  deeds 
or  other  documentary  evidence,  it  shall  be 
sufficient  to  set  out  the  substance  of  suclt 
pleadings  or  documentary  evidence.  The  evi- 
dence of  witnesses  shall  be  stated  in  a  narra- 
tive form,  except  when  the  questions  and  an- 
swers are  necessary  to  a  complete  under- 
standing of  the  evidence.  When  there  is  any 
question  made  concerning  tbe  pleadings,  or 
the  admissibility  or  legal  effect  of  any  docu- 
mentary evidence.  In  tbe  pleadings  and  such 
documentary  evidence  must  be  set  out  In  full 
with  the  indorsements  thereon,  and  in  all 
other  matters  the  abstract  must  set  forth  a 
copy  of  so  much  of  tbe  record  as  Is  neces- 
sary to  be  consulted  in  tbe  disposition  of  the 
errors  assigned. 

Rule  16.— WHEN  APPEAL  IS  RETURN- 
ABLE—CERTIFICATE OF  JUDGMENT- 
TRANSCRIPT.  In  all  cases  where  appeals 
shall  have  been  taken  or  writs  of  error  sued 
out  to  this  court  after  August  1,  1908,  tbe 
appellant  shall  file  with  tbe  clerk  of  thl» 
court  a  full  transcript  or  in  lieu  thereof,  a 
certificate  of  tbe  judgment  as  provided  by 
section  813,  Revised  Statutes  of  1899,  within 
the  time  designated  in  said  section,  and  the 
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date  of  the  allowance  of  tbe  appeal,  and  not 
the  time  of  flllng  tbe  bill  of  exceptions  after 
the  appeal  Is  granted,  shall  determine  the 
term  of  this  court  to  which  such  appeal  Is 
returnable.  When  tbe  appellant,  for  any 
reason,  cannot  or  does  not  file  a  complete 
transcript,  he  shall  file,  within  the  time  al- 
lowed by  said  section  a  certificate  of  the 
Judgment  and  shall  thereafter  file  a  complete 
txanscrlpt  and  abstract  of  tbe  record,  or  sim- 
ply an  abstract  of  the  record.  Neitber  tbe 
fact  that  the  Supreme  Court  nor  this  court 
have  heretofore  held  that  tbe  return  term  of 
tbe  appeal  is  to  be  determined  by  the  date 
of  tbe  filing  of  tbe  bill  of  exceptions,  nor  the 
fact  that  for  any  reason  a  complete  tran- 
script could  not  be  filed  in  time  for  tbe  re- 
turn term  shall  serve  as  an  excuse  for  fail- 
ure to  comply  with  this  rule,  but  in  all  such 
cases  tbe  appellant  shall  file  a  certificate  of 
tbe  Judgment  as  and  within  tbe  time  requir- 
ed by  said  section  813. 

Rule  17.— COSTS,  WHEN  ALLOWED  FOR 
PRINTING  ABSTRACTS  AND  RECORDS. 
Costs  will  not  be  allowed  either  party  for 
any  abstracts  filed  in  lieu  of  a  full  transcript 
onder  section  813,  Revised  Statutes  of  1899, 
which  falls  to  make  a  full  presentation  of 
all  the  record  necessary  to  be  considered  in 
disposing  of  all  the  questions  arising  in  tbe 
cansfc  In  those  cases  brought  to  this  court 
by  a  copy  of  the  Judgment,  order  or  decree, 
instead  of  on  a  full  transcript,  and  in  which 
the  appellant  shall  file  in  this  court,  a  print- 
ed copy  of  the  entire  record,  as  and  for  an 
abstract,  costs  may  be  allowed  for  printing 
tbe  same. 

In  any  case  in  which  a  manuscript  record 
has  been  or  may  hereafter  be  filed  in  this 
court,  a  reasonable  fee  for  printiag  an  ab- 
stract of  the  record,  or  the  entire  record, 
may  be  taxed  as  costs  upon  the  written  stip- 
ulation of  both  parties  to  that  effect.  Tbe 
affidavit  of  tbe  printer  shall  be  received  in 
every  case,  where  costs  may  properly  be  tax- 
ed for  printing,  as  prima  facie  evidence  of 
tbe  reasonableness  thereof;  and  if  tbe  ad- 
verse party  objects  thereto  such  objection 
shall  be  filed  within  ten  days  after  service  of 
notice  of  the  amount  of  such  charge.  Not 
exceeding  sixty-five  cents  a  printed  page  will 
be  allowed  in  any  case  for  printing  abstracts 
or  transcripts. 

Bnle  W.— BRIEFS,  WHAT  TO  CONTAIN 
AND  WHEN  SERVED.  Tbe  appellant  shall 
deliver  to  the  opposing  party  a  copy  of  bis 
brief  thirty  days  before  the  day  on  which  the 
cause  Is  set  for  bearing,  and  the  respondent 
shall  deliver  a  copy  of  his  brief  to  tbe  oppos- 
ing party  at  least  five  days  before  the  last 
named  date,  and  tbe  appellant  shall  deliver  a 
copy  of  Ills  brief  in  reply  to  tbe  opposing  par- 
ty not  later  than  the  day  preceding  that  on 


which  the  cause  is  set  for  bearing,  and  six 
copies  of  each  brief  shall  be  filed  with  the 
clerk  on  or  before  tbe  last  named  date. 

All  briefs  shall  be  printed  and  shall  con- 
tain separate  and  apart  from  the  argument 
or  discussion  of  authorities,  a  statement.  In 
numerical  order,  of  tbe  points  relied  on,  to- 
gether with  a  citation  of  authorities  ap- 
propriate under  each  point  Any  brief  falling 
to  comply  with  this  rule  may  be  disregarded 
by  tbe  court. 

The  brief  filed  by  appellant  shall  distinctly 
and  separately  allege  the  errors  committed 
by  the  trial  court,  and  no  reference  will  be 
permitted  at  the  argument  to  tbe  errors  not 
thus  specified,  unless  for  good  cause  shown 
this  court  shall  otherwise  direct 

Delivery  of  an  abstract  or  brief  to  tbe  at- 
torney of  record  of  tbe  opposing  party  shall 
be  deemed  a  delivery  to  such  party  under  tbe 
foregoing  rules,  and  tbe  evidence  of  such  de- 
livery must  be  by  tbe  written  acknowledg- 
ment of  such  opposing  party  or  bis  attorney, 
or  by  the  affidavit  of  the  person  making  the 
service,  and  such  evidence  of  service  must 
be  filed  in  this  court  with  the  abstract  or 
brief. 

Rule  19.— CITING  AUTHORITIES  IN 
BRIEFS.  In  citing  authorities  in  support  of 
any  proposition,  it  shall  be  the  duty  of  coun- 
sel to  give  names  of  the  principal  parties  to 
any  case  cited  from  any  report  of  adjudged  ~ 
cases,  as  well  as  tbe  number  of  the  volume 
and  the  page  where  tbe  same  will  be  found ; 
and  when  reference  is  made  to  a  passage  in 
any  elementary  work  or  treatise,  the  num- 
ber of  the  edition,  tbe  volume,  tbe  paging 
or  side  paging  shall  be  set  forth. 

Authorities  incorrectly  cited  as  to  book 
page  or  title  of  case,  will  be  disregarded. 

Rule  20.— EXTENSION  OF  TIME.  Here- 
after in  no  case  will  extension  of  time  for  fll< 
Ing  statements,  abstracts  or  briefs  be  grant- 
ed, except  upon  affidavit  showing  satisfactory 
cause. 

Rule  21.— PENALTY  FOB  FAILURE  TO 
COMPLY  WITH  RULES  12,  14,  15,  16  AND 
IS.  If  any  applicant  in  any  dvll  cause 
shall  fail  to  comply  with  tbe  provisions  of 
rules  12,  14,  15,  16  or  18,  tbe  court  when  tbe 
cause  Is  called  for  bearing,  will  dismiss  the 
appeal,  or  writ  of  error,  or  at  the  option  of 
the  respondent,  continue  tbe  cause  at  tbe 
cost  of  tbe  party  In  default.  No  oral  argu- 
ment will  be  beard  from  any  counsel  failing 
to  comply  with  tbe  provisions  of  rule  18,  un- 
less said  counsel  is  prevented  from  doing  so 
by  failure  of  opposing  counsel. 

Rule  22.— AGREED  STATEMENT  OF 
CAUSE  OF  ACTION.    ParUes  may,  in  the 
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courts  of  first  Instance,  agree  npon  any  state- 
ment of  the  cause  of  action,  the  defense  and 
the  evidence,  together  with  the  rulings  of  the 
court  thereupon,  and  the  exceptions  saved 
to  any  rulings,  -which  Intelligibly  present  to 
this  court  the  matters  intended  to  be  review- 
ed ;  and  this  statement,  with  a  certificate  by 
the  Judge  before  whom  the  cause  was  tried, 
that  the  same  Is  a  substantial  history  of 
what  occurred,  at  the  trial  of  the  cause, 
shall  be  treated  as  the  record  in  this  court 

Rule  23.— MOTIONS  FOR  REHEARING. 
Motions  for  rehearing  must  be  accompanied 
by  a  brief  statement  of  the  reasons  for  a 
reconsideration  of  the  cause,  and  must  be 
founded  on  papers  showing  clearly  that 
some  question  decisive  of  the  case,  and  duly 
submitted  by  counsel,  has  been  overlooked 
by  the  court,  or  that  the  decision  is  In  con- 
flict with  an  express  statute,  or  with  a 
controlling  decision  of  the  Supreme  Court, 
or  with  a  decision  of  one  of  the  other  Courts 
of  Appeals;  and  the  question  so  submitted 
by  the  counsel  and  overlooked  by  the  court, 
or  the  statute  with  which  the  decision  con- 
flicts, or  the  controlling  or  conflicting  de- 
cision, as  the  case  may  be,  must  be  dis- 
tinctly and  particularly  set  forth  in  the 
motion,  otherwise  the  motion  will  be  disre- 
garded. Such  motion  must  be  filed  within 
ten  days  after  the  opinion  of  the  court  shall 
be  delivered,  and  notice  of  the  filing  there- 
of must  be  served  on  the  opposite  counsel. 
After  a  cause  has  been  once  reheard,  and  the 
motion  for  rehearing  overruled,  no  further 
motion  for  rehearing  or  motion  to  set  aside 
the  order  overruling  the  motion  for  rehear- 
ing, by  the  same  party,  will  be  entertained 
by  the  court  or  filed  by  the  clerk,  nor  will 
any  motions  to  certify  the  case  to  the  Su- 
preme Court  be  filed  or  entertained.  See 
Bamett  et  al.  v.  Colonial  Hotel  B.  Co.,  119 
S.  W.  471,  -:—  Mo.  App. . 

Rule  24.— ORAL  ARGUMENTS.  When  a 
cause  is  called  for  argument,  the  appellant 
will  state  the  cause  and  proceed  with  bis 
argument;  the  respondent  will  thereupon 
make  his  statement  of  the  cause  and  pro- 
ceed with  his  argument,  the  appellant  in 
error  replying,  if  he  desires,  provided  he 
has  not  consumed  all  of  his  time  in  opening. 
The  whole  time  consumed  by  either  party 
in  the  statement  and  argument  shall  not 
exceed  sixty  minutes,  unless  the  court,  for 
the  cause  shown,  and  on  application  made 
before  the  commencement  of  the  argument 
in  the  case,  shall  otherwise  order. 

Cross  appeals  shall  be  treated  as  one  cause, 
and  the  plaintitf  in  the  trial  court  stiall  be 
entitled  to  open  and  close  the  argument 

Unless  by  permission  of  the  court,  coun- 
sel will  not  read  to  the  court  in  extenso  the 


written  or  printed  argument  on  file,  nor  from 
reports  or  text  books. 

Rule  25.— NOTICE  ON  MOTION  TO  DIS- 
MISS OR  AEFIRM.  A  party  in  any  cause, 
desiring  to  present  a  motion  either  to  dis- 
miss an  appeal  or  writ  of  error,  or  to  affirm 
the  judgment  of  the  trial  court,  shall  noti- 
fy the  adverse  party,  or  his  attorney  of  rec- 
ord, by  telegram,  by  letter  or  by  written  no- 
tice, personally  served,  of  his  proposed  pro- 
ceeding. When  said  adverse  party  or  bis 
attorney  of  record  resides  In  the  city  of  St 
Louis,  such  notice  shall  be  given  at  least 
twenty-four  hours  before  the  time  appoint- 
ed for  the  bearing  of  the  motion ;  when  the 
adverse  party  or  his  attorney  of  record  re- 
sides outside  the  city  of  St  Louis,  twenty- 
four  hours'  notice  for  each  fifty  miles  and 
fraction  over  twenty-five  miles,  shall  be 
given;  and  in  all  cases  the  court  will  re- 
quire satisfactory  proof  that  proper  notice 
has  been  given. 

Rule  26.— MOTION  FOR  AFFIRMANCa 
On  motion  for  affirmance  under  section  812, 
Revised  Statutes  of  1899,  the  mere  fact  that 
the  appellant  has  on  file,  or  presents  a  copy 
of  the  transcript  at  the  time  such  motion 
is  made,^ball  not  of  Itself,  be  deemed  good 
cause  wfihin  the  meaning  of  said  law. 

Rule  27.— APPEARANCE  OF  COUNSEL. 
The  counsel  who  represent  the  parties  In 
the  trial  court  In  any  cause  coming  to  this 
court  will  be  held  to  represent  the  same 
parties,  respectively,  in  this  court ;  but  should 
other  counsel  be  engaged  or  retained  in  the 
cause,  they  must  enter  their  appearance  in 
writing,  the  counsel  for  the  appellant  ten 
days,  and  the  counsel  for  the  respondent 
five  days  before  the  first  day  of  the  term  to 
which  the  appeal  or  writ  of  error  is  return- 
able; and  If  counsel  are  employed  after 
said  time,  their  appearance  must  be  entered 
as  soon  as  they  are  retained.  Counsel  fall- 
ing to  comply  with  this  rule  will  not  be 
recognized  In  a  cause,  unless  the  consent 
in  ^rritlng,  of  the  counsel  of  the  opposite 
party  to  such 'appearance  be  filed  with  the 
clerk  ten  days  before  the  day  on  which  the 
cause  is  set  for  hearing.  Appearance  may  be 
entered  by  written  notice  to  the  clerk  of  this 
court  giving  the  name  and  address  of  the 
counsel.  Additional  counsel  may  enter  their 
appearance  at  any  time  before  the  cause 
Is  called  for  hearing. 

Rule  28.— ALLOWANCE  TO  GARNISH- 
EES. Garnishees  claiming  any  allowance  In 
this  court  must  do  so  on  or  before  a  final 
submission  of  the  cause  on  brlefa.  They 
shall  accompany  the  claim  for  allowance 
with  a  sworn  statement  of  expenditures  paid 
or  incurred  upon  the  appeal. 
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Bale    29.— SKRVICB    Or    ABSTRACTS 

AM)  BRIEFS  IN  CRIMINAL  CASES.  The 
attorneys  for  appellants,  In  criminal  cases 
In  which  transcripts  have  been  filed  in  the 
ofllce  of  the  clerk  of  this  court  sixty  days 
before  the  day  the  cause  is  docketed  for 
bearing,  shall,  at  least  thirty  days  before 
the  day  of  hearing,  file  in  the  oflSce  of  the 
clerk  of  this  court  a  printed  statement,  con- 
taining apt  references  to  the  pages  of  the 
transcript,  assignment  Of  errors  and  brief 
of  points  and  argument,  and  serve  a  copy 
thereof  upon  the  attorn^  acting  as  prosecut- 
ing officer  In  the  trial  court  or  his  succes- 
sor In  office,  and  thereupon,  such  attorney 
shall,  fifteen  days  before  the  day  of  trial, 
serve  defendant  or  his  covnsel  with  a  copy 
of  his  statement  and  brief. 

When  a  criminal  case  shall  be  advanced 
on  the  docket,  the  court  shall  designate  the 
time  for  filing  statements  and  briefs. 

When  appellants  have  been  allowed  to 
prosecute  their  appeals  as  poor  persons,  by 
the  trial  court,  counsel  will  be  permitted  to 
file  typewritten  briefs  and  statements.  In 
cases  in  which  the  transcript  has  been  filed 
thirty  days  before  the  day  on  which  the 
cause  is  docketed,  counsel  for  appellant  shall 
file  their  statements!,  briefs  and  assignments 
of  error  fifteen  days  before  the  hearing,  and 


the  prosecuting  officer,  his  brief  and  state- 
ment five  days  before  the  hearing. 

Rule  80.— RETURN  OF  ORIGINAL 
WRITS.  Original  writs  or  other  process 
Issued  by  the  court,  or  by  any  Judge  in  va- 
cation, may  be  made  returnable  to  the  court 
as  such  Judge  in  vacation  may  order. 

Rale  81.— WITHDRAWING  RECORDS. 
No  record  In  any  cause  shall  be  taken  from 
the  clerk's  office,  except  on  written  order 
of  one  of  the  Judges  of  this  court,  which 
may  be  given  to  counsel  In  the  cause  for 
the  purpose  of  having  a  copy  or  abstract 
thereof  printed,  and  upon  counsel  receipting 
for  the  same  and  agreeing  to  return  it  with- 
in a  time  specified  in  the  order  by  the  Judge 
or  by  the  clerk  of  this  court 

Rule  32.— REPEAL  OF  FORMER  RULES. 
All  former  rules  not  Included  herein  as 
above,  are  hereby  repealed ;  and  the  forego- 
ing rules  shall  be  in  effect  on  and  after 
August  16,  1909:  Provided,  however,  that 
the  rules  now  in  force  as  to  abstracts  and 
briefs,  and  the  time  and  manner  of  filing 
and  service  thereof,  shall  govern  in  all  cases 
on  the  docket  for  October,  November  and 
December,  1909,  which  are  then  submitted. 

Adopted  July  20,  1909. 
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COIN  T.  JOHN  H.  TALGE  LOUNGE  CO. 

(Supreme  Court  of  Missouri,   Division  No.  2. 

July  13,  1009.) 

1.  Mastkb  and  Sebvant  (H  101, 102*)— Inju- 
ries TO  Sebvaht— Duty  of  Masteb. 

The  master  is  bound  to  use  reasonable  care 
to  fornisb  his  servants  safe  appliances,  and  keep 
them  in  good  order  and  condition. 

[Ed.  Note. — B'or  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  170-174 ;    Dec.  Dig.  fi 

2.  Masteb  and  Servant  (S  21!)*)— iNjireiES 
TO  Sebvant— Assumption  op  Kisk. 

A  servant  does  not  assume  the  risk  of  the 
dangvr  from  the  use  of  unsafe  machinery,  un- 
Ie<:K  the  defects  are  so  obvious  that  a  reasonably 
prudent  man  would  not  attempt  to  use  it. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {S  014,  616;  Dec.  Dig.  i 
219.»] 

3.  .Masteb  and  Sebvant  (i!  101,  102*)— In- 
juries to  Sebvant— Duties  of  Masteb. 

A  master  is  not  bound  to  use  the  newest 
and  best  appliances,  but  he  performs  his  duty 
when  he  furnishes  machinery  and  appliances 
reasonably  safe,  which  means  safe  according  to 
the  usages  and  habits  and  ordinary  risks  of  busi- 
ne^;  the  standard  of  due  care  being  the  con- 
duct of  the  average  prudent  man. 

[Ed.  Note. — For  other  cases,  see  Master  and 
■<<(>rvant.  Cent  Dig.  {8  181,  182;  Dec  Dig.  U 
101,  102.*] 

4.  Master  and  Sebvant  (|J  101,  102*)— In- 
JCBIE8  TO  Servant  — Duty  of  Masteb  — 
Hazabdous  Euflotuent. 

The  operation  of  a  band  saw  for  the  pur- 
pose of  cutting  wood  is  not  an  extrahazardous 
employment,  requiring  the  master  to  use  more 
than  reasonable  care  and  precaution  in  furnish- 
in  j  safe  appliances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  H  101,  102.*] 

5.  Negligence  (5   2*)— Existence  of  Duty. 

Negligence  is  a  relative  term,  and,  where 
[here  is  no  duty,  there  can  be  no  actionable  neg- 
ligence. 

(Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  3;  Dec  Dig.  {  2.*] 

8.  Masteb  and  Servant  ({  270*)— Injuries 
TO  Sebvant— Cause  of  Injury. 

Where  an  injury  to  a  servant  may  have 
Men  caused  by  either  of  two  thines,  for  only 
«B.i  of  which  the  master  is  responsible,  he  can- 
not be  held  liable  unless  it  is  shown  with  rea- 
wnable  certainty  that  the  cause  for  which  he  is 
liable  produced  the  result. 

[Ed.  Note. — For  other  cases,  aee  Master  and 
'^errant.  Dec  Dig.  t  276.*] 


7.  Master  and  Servant  (§S  101,  102*)— In- 
JUBIES  to  Servant— Masteb's  Duty— Con- 
tbact. 

The  master's  obligation  to  furnish  safe  ap- 
pliances for  his  servants  is  cast  upon  him  by 
law,  and  is  not  a  matter  of  contract. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {§  101,  102.*] 

8.  Master  and  Servant  (f  221*)— Injuries 
to  Servant  —  Safety  of  Machinery  — 
Agreement  of  Master. 

The  rule  that,  where  a  master  has  ex- 
pressly promised  to  repair  a  defect,  the  servant 
can  recover  for  an  injury  from  failure  to  fulfill, 
does  not  apply  where  the  master  promised  to 
furnish  or  equip  a  band  saw  with  gates  or 
guards ;  there  being  no  defect  in  the  saw  or  ap- 
pliances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.   Dig.  {  221.*] 

9.  Master  and  Servant  ({  217*)— Injubies 
to  Servant— Assumption  of  Risk. 

If  a  servant  before  he  enters  the  service 
knows,  or  if  he  afterward  discovers,  or  by  the 
exercise  of  ordinary  observation  or  diligence 
may  discover,  that  the  machine  or  appliances 
arc  unsafe,  and  he  continues  in  the  employ- 
ment without  objection,  he  is  deemed  to  assume 
the  risk. 

[Ed.  Note. — For  other  cases,  aee  Master  and 
Servant,  Cent.  Dig.  {  583 ;   Dec  Dig.  {  217.*) 

10.  Masteb  and  Servant  ({  221*)— Injuries 
to  Servant — Agreement. 

A  promise  of  a  master's  superintendent  to 
furnish  a  guard  for  machinery  which  was  not 
defective  was  without  consideration,  and  did  not 
give  rise  to  any  duty  not  recognized  by  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  221.*] 

11.  Master  and  Sebvant  (|  209*)— Injuries 
to  Servant— AssmfPTioN  of  Kisk. 

A  servant,  having  accepted  employment  to 
work  with  a  band  saw,  and  having  worked  with 
it  for  three  years,  could  not  require  his  master 
to  make  changes  by  providing  new  and  different 
appliances ;  but  must  be  held  to  have  assumed 
the  usual  and  ordinary  dangers  in  operating 
such  saw. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g  552;   Dec  Dig.  i  209.*] 

12.  Master  and  Servant  (S  221*)— Injubrs 
to  Sebvant— Machinery— Pbouisb  to  Re- 
pair. 

To  render  a  master  liable  for  failure  to 
repair  machinery  after  promising  to  do  so,  the 
promise  must  have  been  the  inducing  motive 
which  kept  the  servant  at  work,  and  without 
which  he  would  have  quit. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {}  638-647;  Dec  Dig.  I 
221.*] 
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13.  Master  and  Sebvant  (f  129*)— Injusies 

TO  Sebvant— Pboxivate  Cause. 

Where  a  band  saw  fell  from  the  wheels  on 
which  it  was  ranning  to  the  floor,  and  the  serv- 
ant operating  it  might  have  thrown  oS  the  pow- 
er, but,  instead  of  so  doing,  he  picked  up  the 
saw  and  attempted  to  throw  it  from  him,  and 
in  so  doing  caused  the  injury,  the  coming  off  of 
the  saw  was  not  the  proximate  cause  of  the  in- 
jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  258;  Dec.  Dig.  i  129.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;    C.  A.   Mosman,  Judge. 

Action  by  Joseph  A.  Coin  against  the  John 
H.  Talge  Lounge  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Rusk  &  Strlngfellow,  for  appellant  Jas. 
W.  Boyd  and  C.  F,  Strop,  for  respondent 

GANTT,  P.  J.  Tfhis  Is  an  action  for  dam- 
ages from  personal  injuries  received  by  the 
plaintiff,  who  was  at  the  time  an  employ^ 
of  the  defendant  company,  which  was  en- 
gaged In  the  manufacture  of  lounges  and 
folding  beds,  and  In  connection  with  said 
manufacture  operated  or  caused  to  be  oper- 
ated certain  band  saws  for  the  purpose  of 
cutting  the  wood  according  to  various  de- 
signs for  said  lounges  and  beds. 

In  substance,  the  plaintiff  states:  That 
he  was  an  employ^  of  said  defendant,  and' 
engaged  as  an  operator  upon  one  of  said 
band  saws,  and  that  the  motive  power  of 
said  saw  was  furnished  from  the  central 
steam  plant  owned  and  controlled  by  de- 
fendant. That  the  saw  upon  which  plaintiff 
worked  was  propelled  by  and  upon  two 
wheels,  around  which  wheels  the  said  saw 
ran.  That  said  saw  was  Intended  to  and 
supposed  to  run  around  the  center  of  the 
outside  surface  of  each  of  said  wheels, 
which  were  some  distance  apart  That  said 
machine  or  api>Ilance  was  so  constructed 
that  by  the  adjustment  of  said  wheels,  said 
saw  would  be  held  in  position,  and  all  of 
the  slack  taken  therefrom,  thereby  causing 
said  saw  to  become  a  tight  band  around 
said  wheels.  That  In  order  to  operate  said 
saw  successfully,  and  with  reasonable  safe- 
ty to  the  employe,  it  was  necessary  that  the 
same  should  be  suspended  perpendicularly, 
and  It  was  necessary  that  said  wheels  be  so 
adjusted  and  set  that  the  one  was  directly 
over  the  other  and  perpendicular  therefrom. 
That  In  connection  with  the  upper  one  of 
said  wheels,  there  was  a  set  screw,  a  regu- 
lating or  adjusting  screw  which  was  used 
for  the  purpose  of  expanding  said  saw,  and 
for  the  purpose  of  raising  said  wheel  so  as 
to  cause  said  expansion.  That  there  was 
also  in  connection  with  said  wheel  an  auto- 
matic weight  or  safety  appliance  which  was 
used  and  Intended  to  be  used,  and  which 
had  the  effect,  when  in  proper  working  con- 


dition, of  automatically  adjusting  the  dis- 
tance between  said  wheels  and  keeping  all 
the  Black  out  of  said  band  saw.  Plaintiff 
states  that  said  saw  and  wheels  and  set 
screws  and  automatic  adjusting  appliances 
and  all  parts  of  said  machinery  bad  become 
old  and  worn  and  unfit  for  use,  so  that  It 
was  difficult  In  operating  said  saw  to  keep 
the  wheels  around  which  said  saw  revolves 
In  proper  position,  and  was  and  had  become 
difficult  to  keep  the  slack  out  of  the  saw 
and  keep  it  in  position,  whereby  the  ten- 
dency of  said  saw  wqs  to  run  off  of  said 
wheels  when  in  actual  use  for  cutting  tim- 
bers or  wood. 

Plaintiff  states  that  there  is  always  dan- 
ger In  operating  a  band  saw,  constructed 
after  the  manner  in  which  this  one  was,  of 
said  saw  leaving  the  wheels  around  which 
it  runs  and  slipping  therefrom,  and  the  slip- 
ping therefrom  is  always  attended  by  dan- 
ger to  the  operator;  that  the  frame  upon 
which  said  wheels  were  fastened  were  im- 
properly and  poorly  constructed,  and  the 
wheels  did  not  have  a  correct  alignment, 
and  that  said  frame  was  old,  bent,  and 
warped,  and  that  said  wheels  did  not  run 
directly  over  each  other  and  did  not  track 
with  each  other,  which  had  the  effect  of 
causing  said  saw  to  leave  said  wheels  and 
endanger  the  safety  of  plaintiff;  that  de- 
fendant knew  of  this  condition  of  the  saw, 
and  that  said  appliances  were  old  and  worn 
and  Improperly  constructed,  and  that  said 
band  or  cushion  around  said  upper  wheel 
had  become  worn  and  unfit  for  use,  and 
well  knew  the  tendency  of  the  saw  to  leave 
said  wheels,  and,  if  It  did,  the  person  op- 
erating the  same  would  be  in  danger;  that 
said  saw  and  machinery  upon  which  the 
same  was  worked  could  have  easily  been 
provided  with  a  shield  or  protection  which 
would  have  in  no  wise  interfered  with  the 
successful  operation  of  said  saw  and  would 
have  removed  all  danger  from  the  operator 
in  charge  thereof,  even  If  the  saw  left  the 
wheels,  irrespective  of  what  might  have 
caused  the  saw  to  leave  the  wheels;  tbat 
such  shields  were  In  general  use  and  well 
known  by  defendant  prior  to  the  time  plain- 
tiff received  his  Injuries.  Plaintiff  states 
that  prior  to  the  happening  (rf  the  accident 
he  requested  the  defendant's  superintendent 
Mr.  Eddlns,  to  provide  shields  and  screens 
for  said  machinery  and  said  superintendent 
promised  and  agreed  to  so  equip  said  saws 
and  machinery,  but  failed  to  do  so,  and,  in 
reliance  upon  said  promises,  plaintiff  con- 
tinued to  operate  said  machine.  Plaintiff 
states  that  he  also  called  the  attention  of 
the  superintendent  to  the  condition  of  the 
rubber  band  around  said  wheel,  and  to  the 
fact  that  the  condition  of  said  wheel  caused 
by  said  defective  rubber  band  would  likely 
cause  the  saw  to  leave  the  wheel  and  en- 
danger plaintiff,  and  the  defendant's  super- 
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Intendent  promised  and  agreed   to  correct 
said  defect,  but  failed  to  do  so. 

Plaintiff  states  defendant  was  guilty  of 
negligence  In  permitting  said  wheels  to  be 
out  of  alignment  and  in  using  the  frame 
which  was  improperly  constructed  and  which 
bad  become  bent  and  warped,  and  permit- 
tlng  the  adjusting  screw  and  automatic  ap- 
pliances to  become  out  of  repair,  and  In  per- 
mitting the  aforesaid  rubber  band  to  become 
worn,  stretched,  and  out  of  position  and  In 
nslng  the  same  when  it  was  unfit  for  use,  and 
in  failing  to  repair  the  same  after  promising 
BO  to  do,  and  in  falling  to  provide  shields  and 
screens  In  front  of  said  machinery  after  be- 
ing requested  so  to  do.  Plaintiff  states  that 
on  the  14tb  of  September,  1905,  while  he  was 
operating  the  aforesaid  saw  and  while  in 
the  exercise  of  due  care  on  his  part,  the 
aforesaid  saw  slipped  off  of  the  aforesaid 
wheel  and  struck  plaintiff,  and  plaintiff  be- 
came entangled  while  the  same  was  In  mo- 
tion, and  after  the  same  had  left  the  said 
wheel  and  thereby  said  saw  cut,  maimed, 
and  mangled  plaintitTs  left  arm  in  such  a 
manner  that  plaintiff  will  be  a  cripple  for 
life,  and  said  arm  has  become  useless  and 
almost  paralyzed.  Plaintiff  laid  his  dam- 
ages at  $25,000. 

The  answer  of  the  defendant  is  a  general 
denial,  with  pleas  of  assumption  of  risks 
and  contributory  negligence.  On  the  trial 
all  the  instructions  asked  by  the  plaintiff 
submitting  the  charges  of  negligence  made 
In  the  petition  were  refused  by  the  court, 
and  thereupon  the  court  submitted  the  case 
to  the  jury  on  an  instruction  given  by  Itself 
In  the  following  words: 

'The  court  instructs  the  jury  that  the 
law  did  not  require  the  defendant  to  pro- 
vide guards  to  prevent  the  band  saw  from 
striking  the  plaintiff;  but  in  this  case  the 
plabitiff  claims  that  be  requested  the  de- 
fendant a  short  time  prior  to  the  happen- 
ing of  tbe  accident  to  him  to  furnish  or 
equip  said  machines  with  gates,  and  that 
tbe  defendant  promised  and  agreed  with 
plabitiff  to  so  equip  said  band  saw,  and  In- 
structed the  plaintiff  to  continue  working 
therewith  untU  the  defendant  bad  sufficient 
time  In  which  to  so  equip  said  band  saw 
with  gates,  and  that  tbe  defendant  assured 
plaintiff  that  be  could  proceed  with  his  work 
with  safety  without  said  gates  until  they 
could  be  provided.  And  plaintiff,  relying 
upon  said  assurances  and  ssld  promise,  con- 
tinued to  operate  said  machine.  Upon  this 
charge  of  negligence,  and  this  charge  alone, 
the  case  Is  submitted  to  tbe  jury.  If,  there- 
fore, the  Jury  believe  and  find  from  the  evi- 
dence that  the  plaintiff  did  request  the  de- 
fendant to  furnish  or  equip  said  band  saw 
with  gates,  and  that  the  defendant  did  prom- 
ise and  agree  with  plaintiff  to  so  equip  said 
machine,  and  Instructed  plaintiff  to  continue 
working  therewith  until  the  defendant  had 
a  sufficient  time  to  so  equip  said  band  saw 


with  gates,  and  assured  plaintiff  that  he  could 
proceed  with  his  work  with  safety  until  the 
said  gates  could  be  provided,  and  tbe  plain- 
tiff, relying  upon  said  assurances  and  said 
promise,  continued  to  operate  said  machine, 
and  you  further  find  from  the  evidence  that 
the  defendant  negligently  and  carelessly  fail- 
ed to  so  provide  said  band  saw  with  gates, 
and  that  such  gates  or  guard,  if  provided, 
would  have  prevented  the  accident  and  in- 
jury to  plaintiff  shown  In  the  evidence,  then 
the  plaintiff  is  entitled  to  recover  in  this 
case,  and  your  verdict  should  be  for  him." 

The  evidence  tended  to  show  that  the 
plaintiff,  Joseph  A.  Coin,  was  23  years  of 
age,  a  woodworker  by  trade,  and  had  been 
employed  In  the  factory  of  tbe  defendant 
for  eight  years;  that  he  was  a  roustabout 
for  two  years  and  a  half,  and  was  then  put 
to  work  on  machines,  working  first  on  the 
carving  machine;  that  he  began  to  use  the 
band  saw  three  or  three  and  a  half  years 
before  the  accident  out  of  which  this  ac- 
tion arose;  that  during  these  three  and 
a  half  years  his  work  was  confined  to  thi 
band  saw  and  the  carving  machine;  that 
he  was  an  expert  operator  on  the  band  saw ; 
that  he  operated  the  band  saw  to  suit  him- 
self, adjusting  it  In  any  way  be  wanted  it. 
had  entire  charge  of  and  control  over  it  for 
three  years  Immediately  prior  to  the  acci- 
dent; that  it  was  his  place  to  adjust  It  to 
suit  himself  when  he  was  running  It;  that 
there  was  no  machinist  or  any  other  person 
In  the  factory  whose  duty  It  was  to  inspect, 
adjust,  or  align  the  machine,  to  braze  bro- 
ken saws,  or  to  put  In  repair  bands  on  tbe 
wheels  when  needed  or  remove  the  ridges 
that  necessarily  form  on  the  rublier  bands 
from  use ;  that  those  were  the  duties  of  the 
man  who  operated  tbe  machine.  Plaintiff 
testified  that  one  of  the  rubber  bands  around 
the  wheel  upon  which  tbe  band  saw  ran  bad 
become  worn,  had  ridges  In  it,  and  had  be- 
come loose  from  the  wheel,  and  that  he  had 
called  tbe  attention  of  the  foreman  to  the 
condition  of  this  rubber  band,  and  he  always 
had  agreed  to  have  it  repaired. 

Plaintiff  testified  that,  while  be  had  no 
knowledge  of  what  appliances  or  safe  de- 
vices were  In  general  use,  he  did  know  that 
In  another  plant  In  the  city  of  St.  Joseph 
there  was  a  safety  device  which  consisted  of 
shields  or  gates  which  could  be  closed  or 
opened  In  front  of  tbe  band  saw,  and  which 
bad  tbe  effect  of  preventing  tbe  saw  from  In- 
juring the  operator  In  case  It  left  the  wheels: 
that  be  bad  called  the  attention  of  his  fore- 
man to  this  device  which  be  bad  seen  at  the 
Huttlg-Mosa  factory  in  St  Joseph,  and  on 
several  occasions  had  been  promised  by  the 
foreman  that  the  machine  on  which  plain- 
tiff worked  should  be  provided  with  such  ap- 
pliances ;  and  that  he  had  continued  to  work 
upon  tbe  strength  of  tbe  promises  made  to 
him. 

Plaintiff  explained  his  injury  as  follows^ 
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He  was  eawlng  a  lounge  leg.    That  be  pulled  i 
the  board  back,  and  the  saw  came  off  and 
fell  on  the  floor  near  him  to  one  side,  and 
slipped  behind  him.     The  saw  was  still  In 
the  board  he  had  been  sawing,  but  was  en- 
tirely off  both  wheels.    It  was  lying  on  the 
floor  not  revolving  or  moving  except  to  pal- 
pitate slightly,  because  the  lower  edge  of 
the  lower  wheel  in  Its  revolutions  touched 
the  saw.    He  stepped  back,  and  caught  the 
left  leg  of  his  trousers  in  the  teeth  of  the 
saw.    He  picked  up  the  saw,  and  attempted 
to  throw  It  from  him,  but  In  so  doing  this 
caused  the  other  part  of  the  saw  to  catch 
in  the  lower  wheel  and  the  part  In  his  band 
cut  his  arm,  and  lacerated  It    He  says:  "I 
thought  I  was  going  to  catch,  and  I  reached 
down  and  lifted  the  saw  to  get  It  loose  from 
my  pants.    I  tried  to  throw  it  away  from 
me,  and,  as  I  let  go.  It  cut  me.    •    •    •    Q. 
When  you  threw  It  from  you,  it  went  Into 
the  wheel?    A.  Yes,  sir."    No  other  witness 
saw  the  accident.    The  saw  was  found  bro- 
ken Into  two  pieces.    One  piece  was  sticking 
In  the  board  which  plaintiff  had  been  saw- 
ing, and  the  other  piece  was  entangled  in  the 
lower  wheel   and  wrapped  around  Its  hub. 
The  only  evidence  the  plaintiff  himself  gave 
touching  any  defect  In  the  machine  was  that 
the  rubber  band  on  the  upper  wheel  was 
loose.    He  produced  two  witnesses,  Sanborn 
and  McGee,  who  testified  that  the  loose  baud 
would   have   a  tendency  to  make  the  saw 
come  off.    The  plaintiff's  testimony  that' the 
rubber  band  was  actually  loose  was  not  cor- 
roborated'by  any  other  witness,   and  was 
contradicted  by  all  the  other  witnesses  who 
were  present  In  the  shop  at  the  time  of  the 
accident. 

"Various  witnesses  both  for  the  plaintiff 
and  defendant  testified  that  a  saw  will  fre- 
quently come  off  in  spite  of  all  you  can  do, 
and  many  reasons  would  cause  It  to  come 
off,  such  as  the  wheels  being  out  of  align- 
ment, and  the  band  having  ridges  on  It. 
Sanborn,  a  witness  for  the  plaintiff,  testified 
that  he  had  formerly  worked  at  this  shop  of 
the  defendant,  but  had  left  It  some  Ave  or 
six  months  before  the  accident  to  plaintiff. 
He  also  testified  that  five  years  before  this 
time  he  had  help  set  up  this  machine,  that 
at  that  time  the  boxes  of  the  machine  were 
Immovable,  and  the  wheels  could  not  be 
aligned.  He  did  not  know  anything  about 
the  wheel  at  the  time  of  the  accident  This 
Inability  to  make  the  wheels  align  was  the 
only  defect  he  found  in  the  machine.  He 
did  not  consider  It  dangerous  on  that  ac- 
count but  simply  told  the  foreman  the  saw 
did  not  run  properly.  All  the  other  witness- 
es contradicted  his  testimony  In  regard  to 
the  saw  having  Immovable  boxes,  and  could 
not  be  properly  aligned.  Thus  Mr.  Crooks, 
a  witness  who  had  been  operating  band  saws 
for  about  40  years,  testified:  "Well,  when  we 
first  got  it  there,  they  had  some  one  else  to 
run  It  9nd  they  could  not  get  It  to  align,  It 


being  new,  so  Mr.  Talge  come  to  me  and 
says,  'Harry,  get  that  saw  to  runnlug'; 
and  I  said,  'AH  right'  and  In  15  minutes  I 
did  so,  in  perfect  alignment  and  good  or- 
der." This  witness  also  testified  that  he 
operated  the  adjoining  band  saw,  and  that 
this  machine  had  always  been  adjustable 
and  first-class  in  every  respect,  both  the 
upper  and  lower  wheels  being  adjustable. 
Various  other  expert  witnesses  and  machin- 
ists from  other  shops  examined  and  tested 
the  machine  by  the  plumb  line  test  and 
found  It  to  have  adjustable  wheels  easily 
allgnable  at  the  pleasure  of  the  operator  and 
in  perfect  alignment  Two  factory  inspect- 
ors, Gamm  and  PIckel,  had  a  plumb  line 
test  made,  and  found  the  wheels  In  perfect 
alignment  All  witnesses  testified  that  this 
saw  could  remain  on  the  wheels  but  a  short 
time;  Indeed,  not  to  exceed  one  revolution  of 
the  wheels  after  it  was  out  of  alignment 
There  was  no  direct  testimony  either  that 
the  wheels  were  out  of  alignment  at  the  time 
of  the  accident  or  that  the  cause  of  the  saw 
coming  off  was  nonallgnment  or  misalign- 
ment or  that  the  coming  off  of  the  saw  was 
the  cause  of  the  accident. 

In  regard  to  the  use  of  guards  to  protect 
the  workmen  on  machines  like  this  one,  the 
testimony  was  that  no  guard  had  ever  been 
used  In  this  shop.  Crooks,  the  other  band 
sawer  with  40  years'  experience,  had  used 
one  in  1866,  and  had  discarded  it  as  too  much 
trouble,  and  had  never  seen  one  since  1806. 
Plaintiff  had  used  this  saw  without  a  guard 
for  over  three  years.  He  testified  that  some 
five  or  six  months  before  this  accident  be 
had  seen  a  gate  swinging  in  front  of  a  wheel 
of  a  band  saw  at  the  Huttlg-Moss  factory, 
and  had  told  the  foreman  about  It,  and  the 
foreman  said  it  was  a  pretty  good  thing,  and 
then  the  plaintiff  asked  him  if  he  would  put 
on  a  shield.  The  foreman  said  he  was  busy 
then,  but  would  as  soon  as  possible.  Noth- 
ing more  was  said  about  it  until  the  day  be- 
fore the  accident,  when,  speaking  to  the  fore- 
man about  the  rubber  band  being  loose,  be 
says  he  reminded  the  foreman  of  these 
shields  or  guards,  and  the  foreman  said  when 
lie  fixed  one  be  would  fix  the  other,  and  that 
the  saw  was  safe  enough  to  work  with.  The 
foreman  swore  that  no  such  conversation  as 
the  plaintiff  testified  to  had  ever  taken  place ; 
that  plaintiff  had  never  comijlained  of  the 
rubber  band  being  loose,  and  bad  never  asked 
for  a  shield  or  guard,  and  had  never  com- 
plained of  any  other  defect  in  the  machine, 
but  plaintiff  on  this  guard  question  intro- 
duced two  other  witnesses. 

Sanborn  testified  that  there  were  several 
devices.  One  was  a  gate  of  iron  or  wood, 
another  was  a  two  by  four  gate  swung  across 
the  face  of  the  wheel,  and  still  another  was 
a  wooden  button  on  the  frame  of  the  ma- 
chine, and  at  one  time  he  stated  that  these 
were  In  general  use  in  the  big  factories.  On 
cross-examination,  however,  he  testified  that 
he  had  worked  on  band  saws  off  and  on  for 
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17  or  18  years  In  different  states,  California, 
Washington,  and  Missouri,  and  in  10  shops, 
SDd  had  visited  and  examined  many  other 
■bops  and  machines,  and  in  all  that  time  and 
experience  he  had  actually  seen  just  one 
guard  and  slat  gate  and  that  one  in  San 
Francisco  15  years  ago.  McGee,  plaintiff's 
otlier  witness,  had  worlted  in  several  shops 
in  St.  Joseph  and  had  been  in  shops  in  Kan- 
sas City  and  Chicago,  and  he  bad  seen  just 
one  machine  with  a  guard,  and  that  one  was' 
improTlsed  by  the  -workman  who  used  it.  He 
would  not  testify  that  these  guards  were  in 
general  use.  On  the  other  hand,  the  defend- 
ant Introduced  IC  witnesses,  men  of  age  and 
experience  who  qunlifled  themselves  to  tes- 
tify to  the  customary  usage,  and  they  stated 
that  band  saws  were  customarily  used  wlth- 
ODt  guards.  These  witnesses  included,  among 
others,  two  factory  inspectors,  whose  duties 
required  them  to  inspect  and  visit  every  shop 
lu  the  state  and  the  foreman  of  the  Huttlg- 
Moss  factory  where  one  of  the  only  three 
guards  was  located.  This  customary  usage 
covered  not  only  St.  Joseph,  Atchison,  To- 
peka,  but  Kansas  City,  St.  Louis,  and  other 
cities  in  this  state,  and  Colorado  Springs,  Du- 
Inth,  Chicago,  New  York,  and  other  cities  in 
New  Yoric  state.  It  also  showed  that  no 
manufacturer  of  band  saws  ever  furnishes  a 
guard,  shield,  or  gate  with  a  band  saw.  Mos- 
teller  testified  that  in  his  opinion  an  attempt 
to  confine  the  saw  close  to  the  wheels  and 
prevent  its  coming  clear  off  and  falling  dead 
would  be  only  added  danger.  Other  witness- 
es testified  to  the  same  effect,  and  that  no 
gnnrd  could  prevent  the  saw  from  falling 
jnst  as  it  did. 

Mr.  Miller,  the  foreman  of  the  Huttlg-Moss 
factory,  in  which  plaintiff  saw  the  guard,  was 
not  permitted  to  state  the  reason  why  snid 
guard  was  used  in  his  factory,  but  did  tes- 
tify that  they  always  used  these  band  saws 
without  a  guard.  Inasmuch  as  the  court  con- 
fined the  jury  to  the  negligence  and  careless- 
ness of  the  defendant  in  failing  to  provide 
said  band  saws  with  gates  after  having 
promised  and  agreed  with  plaintiff  to  so 
eqnlp  said  band  saw,  a  reference  to  the  tes- 
timony on  that  subject  will  be  helpful  in 
determining  the  propriety  of  the  court's  in- 
structions. Plaintiff  testified  that  the  fore- 
man assured  him  that  the  saw  was  perfect- 
ly safe  to  work  on  until  repaired.  This  state- 
ment Is  said  to  have  been  made  when  Coin's 
complaint  to  the  foreman  was  about  the  al- 
leged loose  rubber  bands,  and  there  was  on- 
ly an  Incidental  reminder  of.  the  conversation 
five  or  six  rooi^ths  before  about  the  gate  be- 
ing a  good  thing.  And  in  this  logical  connec- 
tion a  fair  Inference  would  be  that  this  al- 
leged assurance  of  safety  referred  to  the  rub- 
ber band  and  not  to  the  absence  of  a  gate 
or  guard.  Thus  counsel  inquired  of  him  if 
lie  ever  called  the  foreman's  attention  to  the 
condition  of  the  rubber  band,  and  he  an- 
swered that  he  did  twice,  about  a  week  before 
he  got  hurt  the  first  time,  and  the  day  be- 


fore the  last  time.  "Q.  Wliat  did  yon  say, 
and  what  did  he  say  to  you?  A.  I  asked  him 
about  having  it  fixed,  and  he  said  he  would 
have  it  fixed  as  soon  as  possible.  Q.  On  the 
second  occasion  what  did  you  say  to  him?  A. 
I  asked  him  to  take  and  have  it  fixed  again, 
and  he  said,  'AU  right,  I  will  do  it."  Q.  What 
did  he  say  about  using  the  saw.  If  anything? 
A.  He  told  me  that  the  saw  was  safe  to  work 
on.  Q.  Did  he  say  anything  about  when  he 
would  have  it  fixed?  A.  He  said  be  would  as 
soon  as  be  could  get  time  is  all  be  said.  He 
said  he  would  take  and  fix  it  right  away.*' 
Now,  in  regard  to  the  gate  or  guard,  he  was 
asked  if  he  had  ever  had  any  talk  about  de- 
vices of  any  kind  to  prevent  the  saw  from 
coming  off  and  striking  the  operator,  and  he 
answered  that  be  did  more  than  once.  As 
to  the  first  time  he  said:  "I  do  not  remem- 
ber exactly,  but  It  was  in  the  first  part  of 
the  summer  or  spring  when  I  reminded  him 
of  this  rubber.  I  also  reminded  him  of  what 
he  promised  about  putting  the  guard  on,  and 
he  said  when  be  fixed  one  he  would  fix  the 
other,  and  he  says  the  saw  was  safe  to 
work  on  until  it  Is  fixed.  Q.  Was  anything 
else  said?"    And  he  answered,  "No,  sir." 

Other  facts  may  be  noted  in  the  course  of 
the  opinion,  but  the  foregoing  is  substantial- 
ly the  evidence  in  the  case. 

The  contention  of  the  plaintiff  is  tliat  he 
suffered  his  injuries  on  account  of  the  neg- 
ligence of  the  defendant  in  failing  to  furnish 
him  proper  and  safe  appliances  with  which 
to  do  his  work,  and  that  this  duty  upon  the 
part  of  the  defendant  was  not  performed  by 
its  furnishing  appliances  that  were  ordina- 
rily and  reasonably  safe  for  the  character 
of  work  which  he  was  employed  to  do.  It 
Is  the  settled  law  of  this  state  that  the 
master  is  t)ound  to  use  reasonable  care  and 
precaution  to  furnish  his  servants  safe  appli- 
ances with  which  to  do  his  work,  and  in  keep- 
ing them  in  good  order  and  condition,  and  the 
servant  does  not  assume  the  risk  of  danger 
from  the  use  of  unsafe  machinery,  unless  the 
defects  are  so  glaring  and  obvious  that  a 
reasonably  prudent  man  would  not  attempt 
to  use  them.  All  the  cases  agree  that  the 
master  is  not  bound  to  use  the  newest  and 
best  appliances.  He  performs  his  duty  when 
he  furnishes  those  of  ordinary  character  and 
of  reasonable  safety,  and  the  former  is  the 
test  of  the  latter;  for,  in  regard  to  the  stjie 
of  the  implement  or  nature  of  the  mode  of 
performance  of  any  work,  "reasonably  safe" 
means  safe  according  to  the  usages  and  hab- 
its and  ordinary  risks  of  the  business.  Ab- 
solute safety  is  unattainable,  and  employ- 
ers are  not  insurers.  They  are  liable  for 
consequences  not  of  danger,  but  of  negli- 
gence, and  the  unbending  test  of  negligence 
in  methods,  machinery,. and  appliances  Is  the 
ordinary  usage  of  the  business.  No  man  is 
held  by  the  law  to  a  higher  degree  of  skill 
than  a  fair  average  of  his  profession  or  trade, 
and  the  standard  of  due  care  is  the  conduct 
of  the  average  prudejit  man.    The  test  of  neg- 
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Ilgcnce  In  employers  Is  the  same,  and,  how- 
ever strongly  they  may  be  conylnced  that 
there  Is  a  better  or  less  dangerous  way,  no 
jury  can  be  permitted  to  say  that  the  usual 
and  ordinary  way  commonly  adopted  by  those 
hi  the  same  business  is  a  negligent  way  for 
which  liability  shall  be  imposed.  Steinhauser 
V.  Spraul,  127  Mo.  562,  28  S.  W.  620,  30  S.  W. 
102.  27  L.  R.  A.  441;  Mlnnler  v.  Railroad, 
107  Mo.,  loc.  cit.  112,  60  S.  W.  1072;  Chrls- 
mer  v.  Bell  Telephone  Company,  194  Mo.  189, 
!)2  S.  W.  378,  6  L.  R.  A.  (N.  S.)  492;  Brands 
V.  St.  Louis  Car  Company,  213  Mo.  698,  112 
S.  W.  511,  18  L.  R.  A.  (N.  S.)  701. 

The  contention  of  the  plalntltf  in  this  case 
that  his  employment  takes  him  out  of  this 
rule  because  his  employment  was  extra  haz- 
ardous, and  therefore  a  greater  degree  of 
care  was  due  him,  we  think  is  not  supported 
by  the  testimony.  We  see  nothing  in  the 
facts  of  the  case  or  in  the  history  of  this 
character  of  a  machine  which  would  justify 
IIS  in  denominating  it  as  extrahazardous.  In 
Curtis  V.  McNalr,  173  Mo.  280,  73  S.  W.  168, 
It  was  said  by  this  court:  "It  is  the  duty  of 
the  master  to  exercise  reasonable  care  com- 
mensurate with  the  nature  of  the  business  to 
protect  its  servants  from  the  hazards  incident 
to  it.  This  duty  the  law  imposes  on  the 
master,  and  will  not  allow  him  to  cast  off, 
and  this  statement  of  the  law  was  proved 
in  Phlppln  V.  Railway,  196  Mo.,  loc.  dt. 
347,  93  S.  W.  410."  Negligence  is  a  relative 
term,  and,  where  there  is  no  duty,  there  can 
he  no  actionable  negligence.  When  we  come, 
(hen,  to  measure  the  defendant's  liability  In 
this  case.  It  will  be  seen  from  the  accompany- 
ing statement  that  there  was  no  evidence  of 
any  defect  In  this  machine  at  the  time  of 
the  accident,  except  the  defendant's  testimony 
that  there  was  a  loose  rubber  band  on  one 
of  the  wheels,  and  that  only  to  the  extent  of 
about  six  inches  of  the  band.  From  the  evi- 
dence it  appears  that  this  band  was  attached 
to  this  wheel  by  some  kind  of  cement,  and 
the  great  weight  of  the  evidence  was  to  the 
effect  that  the  fact  that  this  part  of  the  band 
was  loose  furnished  no  reason  for  the  saw 
coming  off  of  the  wheel.  In  regard  to  the 
alignment  of  the  two  wheels,  we  think  the 
circuit  court  was  correct  in  declining  to  sub- 
mit that  as  a  question  of  fact  and  negligence 
to  the  jury. 

Common  sense  and  common  reason  con- 
firm the  testimony  of  all  the  other  credible 
witnesses  that  one  revolution  of  the  wheel 
only  would  have  been  necessary  to  have 
thrown  this  band  saw  off  of  the  wheel,  if 
these  two  wheels  had  not  been  aligned  prop- 
erly, and  the  court  refused  to  submit,  and 
we  think  properly  so,  to  the  jury  whether  the 
accident  was  caused  by  the  band  being  loose 
on  the  wheel.  The  circuit  court  found  that  as 
to  the  rubber  band,  while  plaintiff  testified  it 
was  loose  for  a  space  of  six  Inches — that  Is 
to  say,  loose  In  the  sense  that  the  cement 
that  was  on  the  band  did  not  hold  for  six 
Inches — which  condition  it  Is  claimed  might 


have  caused  the  saw  to  come  off,  yet  the  tes- 
timony of  plaintiff's  witnesses  also  showed 
that  another  condition  existed  at  the  same 
time  which  was  equally  liable  to  cause  the 
saw  to  come  off,  namely,  the  ridges  on  the 
band,  a  condition  for  which  it  was  uncontro- 
vei'ted  the  defendant  was  not  liable,  and  the 
circuit  court  therefore  held  that  where  two 
conditions  existed,  either  of  which  might 
have  caused  the  saw  to  come  off,  for  one 
of  which  the  defendant  might  have  been 
held  responsible,  and  for  the  other  of  which 
the  defendant  could  not  be  held  responsible, 
there  was  nothing  to  submit  to  the  jury  on 
that  point.  There  was  also  evidence  tend- 
ing to  show  that  the  plaintiff  had  pulled  the 
6.1W  off  In  handling  the  lounge  leg  which  he 
was  using.  It  is  conceded  by  the  plaintiff 
that  no  human  agency  could  detect  and  dem- 
onstrate what  the  exact  cause  of  the  saw 
leaving  the  wheel  was.  The  trial  court  was 
right  in  holding  that  where  an  accident  may 
have  been  caused  by  either  of  two  things,  one 
for  which  the  master  Is  responsible,  and  for 
the  other  the  master  Is  not  responsible,  the 
master  cannot  be  held  liable.  Trigg  v.  L>and 
&  Luimber  Company,  187  Mo.  227,  86  S.  W. 
222. 

With  the  plalntlffB  concession  that  no 
human  being  could  demonstrate  the  cauEte  of 
this  saw  leaving  the  wheel  at  this  time,  and 
the  testimony  of  the  plaintlfTs  own  witness- 
es that  it  might  have  been  thrown  off  either 
by  the  ridges  on  the  rubber,  or  by  the  want  of 
alignment,  and  that  it  would  come  oflC  in 
spite  of  either  of  these  defects,  we  see  no 
escape  from  the  conclusion  which  the  circuit 
court  reached  that  that  question  ought  not 
to  be  submitted  to  the  jury.  In  Warner  v. 
Railroad  Co.,  178  Mo.,  loc.  clt  134,  77  S.  W. 
70,  it  was  said:  "If  the  injury  may  have 
resulted  from  one  of  two  causes,  for  one 
of  which,  and  not  the  other,  the  defendant 
is  liable,  the  plaintiff  must  show  with  reason- 
able certainty  that  the  cause  for  which  the 
defendant  Is  liable  produced  the  result,  and. 
if  the  evidence  leaves  it  to  conjecture,  the 
plaintiff  must  fall  in  his  action."  The  prop- 
osition advanced  by  the  plaintiff  that  it  is 
not  always  necessary  to  prove  a  case  by 
direct  testimony,  and  that  It  would  be  suffi- 
cient to  show  by  indirect  evidence  that  an  in- 
jury was  caused  by  proved  negligent  con- 
duct Is  all  well  enough,  and  Is  fully  sustained 
by  the  numerous  cases  cited  by  plaintiff,  but 
that  la  a  very  different  proposition  from  the 
one  just  announced  that  where  an  action  is 
brought  for  damages,  which,  are  occasioned 
by  one  of  two  causes  for  one  of  which  the 
defendant  is  responsible,  and  for  the  other 
not,  the  plaintiff  must  fall  if  his  evidence 
fails  to  show  that  the  damages  were  produced 
by  the  first,  or,  at  least,  the  probabilities  are 
stronger  that  the  damages  were  caused  by 
the  first  Instead  of  the  latter.  Puchs  v.  St 
Louis,  133  Mo.,  loc.  clt  196,  31  S.  W.  115,  84 
S.  W.  508,  34  L.  R.  A.  118;    Patton  v.  Tex. 
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&  Pac.  Ry.,  179  U.  S.  658,  21  Sup.  Ct.  275, 
45  L.  Ed.  361. 

Agreeing,  then,  with  the  learned  circuit 
rourt  that  there  was  nothing  in  the  charge 
that  the  wheels  upon  which  the  saw  revolred 
were  not  properly  aligned,  and  agreeing,  al- 
so, that  in  view  of  the  testimony  of  the  wit- 
nesses for  the  plaintiff  that  the  leaving  of 
the  wheel  by  the  saw  could  not  be  attributed 
to  the  fact  that  the  cement  was  loosened  for 
about  six  inches  on  the  rubber  band,  we  are 
brought  to  the  Issue  which  the  court  of  its  own 
motion  submitted  to  the  jury  In  its  instruc- 
tion, to  wit,  that  the  plaintiff  requested  the  de- 
fendant to  furnish  him  a  shield  or  guard  for 
the  said  band  saw,  and  that  if  the  defendant 
promised  and  agreed  with  plaintiff  to  so  equip 
said  machine,  but  negligently  and  carelessly 
failed  to  so  provide  said  band  saw  with  said 
gate,  guard,  or  screen,  and,  if  such  gate  or 
guard  had  been  provided,  they  would  have 
prevented  the  accident  to  plaintiff,  then  plain- 
tiff was  entitled  to  recovery.  As  already  said, 
an  employer  Is  under  no  obligation  to  his  em- 
ploye to  furnish  the  newest  and  best  machin- 
ery or  implements  for  his  work.  The  legal 
test  of  reasonable  safety  In  machinery  or 
methods  is  customary  use  by  those  engaged  in 
like  employment  and  work,  and  the  jury 
cannot  be  permitted  to  set  up  any  other.  An 
employer  is  under  an  obligation  to  use  rea- 
sonable care  to  furnish  his  employs  with 
reasonably  safe  machinery  and  appliances, 
but  it  is  not  In  every  case  for  the  jury  to 
determine  the  standard  of  safety.  The  mas- 
ter's obligation  arises  from  his  relation  of 
master  to  his  servant  and  is  cast  upon  hlnk 
by  the  law,  and  not  as  a  matter  of  contract. 
It  is  a  duty  which  the  master  Is  not  allowed 
to  escape  by  contract  with  his  servant. 

The  trial  court  having  determined  from 
the  evidence  that  there  was  no  evidence  of 
any  such  defects  In  the  appliances  with  which 
plaintiff  was  working  as  would  constitute 
negligence  on  the  part  of  the  defendant,  the 
case  is  narrowed  down  to  the  proposition  that 
the  defendant  voluntarily  upon  the  request  of 
the  plaintiff  agreed  to  furnish  or  equip  the 
said  band  saw  with  gates  or  guards,  and 
that,  if  plaintiff  was  injured  because  such 
gates  or  guards  were  not  provided,  then  the 
defendant  is  liable  in  this  action.  It  seems 
to  ns  that.  If  there  can  be  any  groundwork 
for  this  action  at  all,  it  must  rest  upon  a 
promise  to  repair  as  known  In  our  law  of 
negligence.  In  numerous  cases  In  this  state 
the  rule  as  announced  by  Shearman  &  Kedfleld 
on  Negligence,  that  where  a  master  has  ex- 
pressly promised  to  repair  a  defect  the  serv- 
ant can  recover  for  an  injury  caused  thereby 
within  such  a  period  of  time  after  the  prom- 
ise, as  it  would  be  reasona'ble  to  allow  for  its 
performance,  and  for  the  injury  suffered  in 
any  period  which  would  not  preclude  all 'rea- 
sonable exceptions  that  the  promise  might 
be  k^t,  has  been  approved.  Conroy  y.  Iron 
Works,  62  Mo.  33;  Flynn  v.  Railroad,  78 
Uo.  193,  47  Am.  Rep.  09;    Hoiloran  T.  Iron 


&  Foundry  Company,  133  Mo.,  loc  cit  479, 
480,  35  S.  W.  200. 

It  w^ill  be  noted  that  an  essential  element 
of  this  rule  Is  that  there  must  be  a  defect 
in  the  appliances  or  machinery  which  it  was 
the  duty  of  the  employer  to  repair  and  rem- 
edy. This  must  be  evident,  because,  in  the 
absence  of  such  a  defect,  we  would  simply 
have  an  appliance  which,  though  not  the 
most  modern,  would  still  not  be  defective  in 
the  sense  that  a  master  would  be  liable  for 
not  remedying  it.  In  Leonard  v.  Herrmann, 
195  Pa.  222,  43  Atl.  723,  the  Supreme  Court 
of  Pennsylvania,  among  other  things,  said: 
"The  plaintiff  was  familiar  with  the  elevator 
In  the  use  of  which  he  was  injured.  He  had 
been  employed  at  the  defendant's  works  for 
a  number  of  years,  and  he  had  operated  the 
elevator  for  at  least  one  year.  There  was 
not  the  slightest  evidence  that  the  elevator 
was  out  of  repair,  and  the  overwhelming 
evidence  was  that  it  was  of  a  kind  in  ordi- 
nary use.  There  was  no  room  for  doubt  on 
these  subjects,  and  there  was  nothing  which 
would  have  warranted  a  contrary  finding  by 
the  jury.  The  plaintiff's  main  reliance  was 
upon  his  testimony  that  a  week  before  the 
accident  he  had  told  the  superintendent  that 
there  should  be  guards  at  the  sides  of  the 
elevator,  and  that  the  superintendent  bad ' 
promised  to  provide  them.  But  this  testi- 
mony could  not  help  the  plaintiff's  case  un- 
less it  appeared  that  there  was,  In  fact,  a 
defect  which  it  was  the  duty  of  the  employer 
to  remedy.  This  did  not  appear,  and  no 
promise  made  by  the.  defendant  could  give 
rise  to  a  duty  not  recognized  by  law.  The 
instruction  by  the  learned  judge  was  clear- 
ly right,  and  the  judgment  is  affirmed."  In 
Higgins  V.  Fanning,  195  Pa.  509.  46  Atl.  102, 
it  appeared  that  the  plaintiff  had  worked 
three  or  four  days  operating  a  mangle  in  a 
laundry.  Testimony  showed  the  machine 
jerked  and  jarred.  There  was  complaint  and 
promise  to  rectify  this  condition.  The  court 
said:  "In  the  absence  of  proof  of  defects 
which  added  to  the  danger  of  the  operation 
of  the  mangle,  the  promise  by  one  of  the 
defendants  to  fix  It  imposed  no  liability  on 
them.  As  it  did  not  appear  that  the  legal  du- 
ty to  furnish  reasonably  safe  machinery  and 
appliances  had  been  violated,  there  was  no 
ground  upon  wiiich  they  could  be  held  lia- 
ble for  plaintiff's  loss.  The  judgment  Is  re- 
versed." 

In  Jones  v.  Yazoo,  etc.,  R.  R.  Co.,  90  Miss. 
547,  43  South.  813,  It  appeared  that  the 
plaintiff's  father  was  killed  by  the  derail- 
ment of  an  engine  caused  by  striking  a  cow. 
The  engine  was  equipped  with  a  stub  pilot, 
which  It  was  alleged  was  too  short  and 
which  had  a  stationary  coupler  bar,  which 
interfered  with  the  throwing  off  of  the  track 
of  the  objects  struck.  There  was  a  com- 
plaint and  a  promise  to  substitute  safer  and 
less  dangerous  appliances.  Said  the  Su- 
preme Court  of  Mississippi:  "The  appliance 
in  itself  was  not  defective  or  unsafe.    Xbe 
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change  desired  In  the  appliance,  which  It  Is 
contended  the  railroad  promised  should  be 
made,  If  It  be  conceded.  If  the  facts  show 
there  was  a  promise,  was  not  a  defect  called 
to  their  attention  and  a  promise  to  repair 
a  defect  existing  In  the  appliance,  but  was  a 
promise  to  change  from  a  safe  to  a  safer  ap- 
pliance. In  all  the  cases  cited  by  the  learned 
counsel  for  the  appellant  the  facts  show  that, 
where  there  was  a  promise  to  repair  and  the 
master  was  held  liable.  It  was  a  promise  to 
repair  an  existing  defect  admittedly  so.  The 
proof  In  this  ease  utterly  falls  to  sliow  that 
the  pilot  In  use  was  In  any  sense  a  defective 
pilot.  In  the  language  of  the  case  of  Uatter 
T.  Railroad  Co.,  CO  Miss.  042,  13  South.  827: 
To  hold  the  employer  liable  for  the  Injury 
sustained  would,  as  It  apiiears  to  us,  be  to 
declare  that  railroads  are  responsible  for  In- 
juries to  their  servants  In  all  cases  In  which 
the  safest  appliances  In  use  are  not  secured 
them.'  We  cannot  so  hold."  Sweeney  v. 
B.  &  J.  Envelope  Company,  101  N.  Y.  520, 
5  N.  E.  358,  54  Am.  Rep.  722. 

In  a  very  exhaustive  and  able  discussion 
of  this  point  by  counsel  for  the  defendant 
many  other  decisions  from  the  highest  courts 
of  the  Union  have  been  cited,  all  tending  to 
the  same  result  as  those  we  have  just  noted. 
The  rule  Itself  is  an  exception  to  the  general 
rule  that  the  servant  when  he  enters  the  em- 
ployment of  his  master  assumes,  not  only 
the  risks  Incident  to  his  employment,  but 
all  dangers  which  are  apparent  and  obvious 
as  a  result  thereof.  It  is  the  duty  of  the 
servant  to  take  ordinary  care  to  learn  the 
dangers  which  are  likely  to  beset  him  in 
the  service.  He  must  not  go  blindly  or  heed- 
lessly to  his  work,  but  must  Inform  himself. 
If  the  servant  before  he  enters  the  service 
knows,  or  If  he  afterwards  discovers  or  by 
the  exercise  of  ordinary  observation  or  rea- 
sonable skill  or  diligence  In  his  department 
of  service  he  may  discover,  that  the  ma- 
chine or  appliances  in  connection  with  which 
he  Is  to  labor  are  unsafe  or  unfit,  and  if  not- 
withstanding such  knowledge  he  voluntarily 
enters  Into  or  continues  In  the  employment 
without  objection  or  complaint,  he  is  deemed 
to  assume  the  risk  of  danger  thus  known, 
and  to  waive  any  damages  agaiiist  the  mas- 
ter In  case  It  shall  result  In  Injury  to  him. 
It  Is  out  of  this  principle  that  this  promise 
to  repair  has  grown.  Its  olliee  is  simply  to 
rebut  the  defense  of  assumption  of  risk. 
But  a  careful  examination  of  the  authorities 
leads  us  to  the  conclusion  that  this  doctrine 
of  a  promise  to  repair  does  not  apply  to  a 
case  where  the  promise  Is  made  to  furnish 
additional  appliances  to  a  machine  not  de- 
fective. While  it  Is  true  that  Labatt  in  his 
work  on  Master  and  Servant,  p.  1186,  states 
that  there  Is  apparently  no  adequate  ground 
upon  which  It  can  be  maintained  that  a 
promise  to  furnish  other  instrumentalities 
In  place  of  those  from  which  the  servant 
apprehends  danger  should  not  be  deemed 


equivalent  In  Its  legal  effect  to  a  promise  to 
remedy  a  defect  in  some  instrumentality,  the 
use  of  which  is  to  be  continued,  an  exam- 
ination of  the  authorities  upon  which  the 
learned  author  bases  his  statement  will 
show  that  In  each  Instance  the  promise  was 
to  replace  a  defective  appliance  or  part  ot 
an  appliance  with  a  sound  part.  Thus  In  one 
case  the  promise  was  to  furnish  a  new  dog 
on  a  machine  In  place  of  a  worn  out  dog,  and 
this  was  held  properly  to  be  a  promise  to  re- 
pair. But  In  this  case  the  promise  was  not 
to  repair  a  machine,  which  the  court  found, 
and  the  evidence  showed,  was  not  a  defec- 
tive machine,  but  was  to  supply  an  appli- 
ance In  the  shape  of  a  guard,  and,  as  we 
have  seen  in  the  absence  of  a  defect  which  it 
was  the  duty  of  the  defendant  to  remedy, 
the  promise  of  the  superintendent  to  furnish 
this  guard  was  without  consideration,  and 
could  not  give  rise  to  a  duty  not  recognized 
by  law. 

The  testimony  of  the  plaintiff  on  this 
point  was  to  the  effect  that  he  bad  discover- 
ed a  better  and  safer  appliance  than  that 
which  he  was  required  to  work  with,  and  he 
sought  to  have  the  defendant  adopt  this  new 
style  of  machinery,  and,  as  we  have  seen, 
the  law  did  not  require  the  defendant  to  do 
this,  and  the  servant  had  no  right  to  dictate 
It.  Plaintiff  had  worked  with  this  machine 
for  three  years.  He  was  fully  and  thorough- 
ly acqualuted  with  Its  use  and  management, 
and  we  do  not  agree  with  counsel  for  the 
plaintiff  that  this  was  an  antiquated  ma- 
chine. It  may  not  have  been  the  very  latest 
and  newest  design,  but  it  was  not  a  defective 
machine,  and  the  plaintiff,  having  accepted 
employment  to  work  with  this  machine  and 
having  worked  on  It  for  three  years,  ^uld 
not  require  the  defendant  to  make  cliangcs 
by  providing  new  and  different  appllaucea, 
but  must  be  held  to  have  assumed  by  hia 
contract  of  employment  the  usual  and  ordi- 
nary dangers  in  operating  said  band  saw. 

But  there  is  another  view  of  this  case 
which  will  prevent  a  recovery  by  the  plain- 
tiff. Giving  to  the  plaintiff's  evidence  its 
full  Import,  it  does  not  appear  to  us  that  this 
promise  of  the  superintendent  to  furnish  this 
gate  at  some  time  was  the  inducement  to  the 
plaintiff  to  remain  in  the  service  of  the  de- 
fendant. In  order  to  bring  his  case  within 
the  doctrine  of  a  promise  to  repair,  the  au- 
thorities are  quite  numerous  to  the  effect 
that  the  promise  must  have  been  the  induc- 
ing motive  which  kept  the  servant  at  work 
and  without  which  he  would  have  quit;  oth- 
erwise it  is  not  binding.  HoUoran  v.  Iron 
&  Foundry  Company,  133  Mo.  470,  33  S.  W. 
200;  Yerkes  v.  Railway  Co.,  112  Wis.  184, 
88  N.  W.  33.  88  Am.  St  Rep.  961. 

It  follows  that  in  our  opinion  the  trial 
court  submitted  this  cause  to  the  jury  upon 
an  issue  not  justified  by  the  pleadlugs  or 
the  evidence.  The  Instruction  permitted  the 
recovery  based  upon  a  promise  which  waa 
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not  founded  upon  any  defect  In  the  appll- 
auces  or  in  any  Increased  hazard,  and  the 
evidence  did  not  Justify  the  inference  that 
the  plaintiff  intended  to  quit  the  employment 
and  would  hare  quit,  but  for  the  Inducement 
held  out  to  htm  by  the  promise.  That  the 
plaintiff  has  suffered  a  very  serious  and 
painful  and  perhaps  permanent  injury  we 
think  the  evidence  fully  Justified.  But,  on 
the  other  hand,  that  injury  does  not  appear 
to  as  to  be  traceable  to  the  coming  off  of  this 
band  saw  as  its  proximate  cause.  Obviously 
when  the  saw  left  the  wheels  it  ceased  to  re- 
volve and  fell  upon  the  floor  dead. and  to 
all  Intents  and  purposes  harmless  if  plaintiff 
bad  only  by  the  slightest  act  thrown  off  the 
power,  but,  instead  of  so  doing,  he  picked  up 
the  saw  and  attempted  to  throw  it  from  him, 
and  in  so  doing  caused  it  to  become  entan- 
gled in  the  lower  wheel,  and  thus  drawn 
across  his  arm  whereby  the  teeth  of  the  saw 
lacerated  and  tore  the  flesh  and  the  tendons. 
It  was  certainly  an  unprecedented  accident 
and  a  most  unfortunate  one,  but  it  does  not 
appear  to  us  that  it  was  due  to  any  negli- 
gence of  the  defendant 

In  onr  opinion  the  circuit  court  properly 
held  that  there  was  no  evidence  upon  which 
to  submit  the  case  to  the  Jury  upon  the  al- 
legations of  negligence  in  the  petitiou  and 
improperly  evolved  a  theory  of  the  case, 
which  was  not  Justified  by  the  law  or  the 
evidence.  And  accordingly  the  Judgment  of 
the  circuit  must  be,  and  is,  reversed. 

BURGESS  and  FOX,  JJ.,  conour. 


TURNER    v.    MORRIS. 

(Snpreme  Court  of  Missouri.   Division  No.   1. 
July  1,  1009.) 

L  CouBTS  (8  231*)— Nature  of  Contbovebst 

— JUEISDICTION. 

Before  the  Supreme  Court  can  entertain 
an  apppnl  on  the  eroiind  that  title  to  <■"•>)  es- 
tate is  involved,  within  Const,  art.  6,  g  12  (Ann. 
St.  1906,  p.  218),  the  record  must  show  that  the. 
title  to  the  real  estate  mentioned  in  the  plead-' 
ings  will  be  directly  affected  by  the  judgment  to 
be  rendered,  and  the  fact  that  the  title  may  be 
incidentally,  collaterally,  or  unnecessarily  in- 
(luired  into  at  the  trial  to  determine  the  issues 
is  insufficient,  when  the  judgment  rendered  docs 
not  directly  affect  title,  and  may  be  satisfied  by 
the  paf  ment  of  money. 

^[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {  057;   Dec.  Dig.  {  231.»] 

2.  CouBTs  (§  231*)— Nature  op  Contbovebst 

— JUBISDICTION. 

A  judgment  awarding  relief,  as  prayed  tor 
is  replevin  for  wheat  claimed  by  defendant,  on 
the  ground  that  he  had  purchased  by  warranty 
deed  from  plaintiff  the  land  on  which  ti\e  wheat 
crew,  does  not  affect  the  title  to  the  real  estate 
purchased,  and  an  appeal  does  not  lie  to  the 
Supreme  Court  on  the  ground  that  title  to  real 
estate  is  involved,  within  Const,  art  6,  I  12, 
(Ann.  St  1906,  p.  218). 

lEd.  Note. — For  other  cases,  see  Courts,  Cent. 
Die.  i  6.i7 :    Dec.  Dig.  |  231.*] 


Appeal  from  Circuit  Court,  Barry  County; 
F.  C.  Johnston,  Judge. 

Action  by  George  M.  Turner  against  A.  B. 
Morris.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Cause  certified  to  the  St 
Louis  Court  of  Appeals. 

This-  is  a  suit  in  replevin,  brought  by  the 
plaintiff  before  a  Justice  of  the  peace.  In 
Barry  county,  to  recover  66%  bushels  of 
wheat,  the  value  of  which  was  asses.sed  by 
the  Jury  at  the  sura  of  $82.50.  The  defend- 
ant filed  answer,  under  oath,  alleging  that 
title  to  real  estate  would  be  an  issue  in  the 
case,  for  the.  reason  that  he  had  purchased, 
by  general  warranty  deed  from  plaintiff,  the 
land  on  which  the  wheat  In  controversy 
grew,  during  the  month  of  February,  1905, 
and  that  plaintiff  made  no  reservation  of  the 
growing  wheat  thereon  in  said  deed,  and  that 
all  of  plaintiff's  interest  in  the  wheat  was 
sold  to  defendant  as  a  part  of  the  land. 
Thereupon,  under  and  by  authority  of  section 
3951,  Rev.  St  1899  (page  2173,  Ann.  St.  1906). 
the  Justice  certified  the  cause  to  the  circuit 
court  of  Barry  county,  A  trial  was  had  be- 
fore the  court  and  a  Jury,  which  resulted  in 
a  verdict  and  judgment  for  the  plaintiff.  In 
due  time, defendant  filed  a  motion  for  a  new 
trial  and  in  arrest  of  Judgment  which  were 
by  the  court  overruled.  After  excepting  to 
the  action  of  the  court  in  that  regard,  'de- 
fendant ap])ealed  the  case  to  this  court. 

J.  S.  Davis,  for  appellant.  C.  M.  Landis, 
for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  Counsel  for  respondent  insists  that 
this  court  has  no  jurisdiction  to  entertain  or 
determine  this  appeal,  for  the  reason  that  the 
amount  Involved  is  under  $4,500,  and  that 
title  to  real  estate  is  not  involved  within  the 
nieaiilne  of  section  12,  art.  6,  of  the  Constitu- 
tion (Ann.  St  1906,  p.  218),  which  gives  this 
court  appellate  jurisdiction  of  cases  involving 
title  to  real  estate.  In  our  opinion  that  in- 
sistence is  well  taiten,  for  the  reason  that  we 
have  repeatedly  held  that,  before  an  appeal 
can  be  entertained  by  this  court  on  the  ground 
that  title  to  real  projierty  is  involved  within 
the  meaning  of  that  section  of  the  Constitu- 
tion, the  record  must  show  that  the  title  to  the 
real  estate  mentioned  in  the  pleadings  will  be 
directly  affected  by  the  judgment  or  decree  to 
be  rendered  in  the  cause.  And,  although  the 
title  thereto  may  be  incidentally,  collaterally, 
or  unnecessarily  inquired  into  at  the  trial, 
for  the  purpose  of  determining  the  issues  in- 
volved, yet,  if  the  Judgment  or  decree  render- 
ed by  the  trial  court  does  not  directly  affect 
the  title  to  the  real  estate,  and  can  be  satis- 
fled  by  the  payment  of  money,  then  the  ap- 
peal should  go  to  the  Court  of  Appeals.  Price 
V.  Blankenshlp,  144  Mo.  203.  45  S.  W.  1123; 
Balz  V.  Nelson,  171  Mo.  688,  72  S.  W.  527; 
Christopher  v.  Home  Saving  Ass'n,  180  Mo. 
568,  79  S.  W.  899.    Under  no  possible  clrcum- 
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stances  could  the  Judgment  rendered  by  the 
circuit  court  In  this  case  affect  the  title  to 
the  real  estate  purchased  by  appellant  from 
respondent,  and  the  same  may  be  satisfied 
by  paying  $82.50.  the  amount  of  the  Judg- 
ment, with  Interest  and  costs. 

We  are  therefore  of  the  opinion  that  this 
court  has  no  Jurisdiction  over  this  appeal,  ex- 
cept to  certify  it  to  the  St  Louis  Court  of 
Appeals,  which  is  accordingly  done.  All  con- 
cur. 


Ez  parte  SHULL. 

(Supreme  Court  of  Missouri,  Division  No.  Z 

June  29.  1909.) 

1.  Habeas  Corpus  (|  85*)— Punishment  fob 
Contempt— Natukb  o»  Pboceedings— Pbe- 
sumptions. 

Commitment  for  contempt  for  alleged  dis- 
respect to  the  court  is  a  criminal  proceeding  by 
which  the  citizen  is  deprived  of  bis  liberty,  and 
hence  persumptions  and  intendments  will  not  be 
indulged  to  sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  i  78 ;   Dec.  Dig.  S  85.*] 

2.  Contempt  (§  64*)— Commitment— Desobip- 
TioN  OF  Offense— Statutes. 

Rev.  St.  1899,  {  3576  (Ann.  St.  1906,  p. 
2023),  provides  that  it  shall  be  the  doty  of  the 
court  or  magistrate  to  forthwith  remand  the  par- 
ty appearing  on  habeas  corpus  if  it  appears  that 
he  is  detained  in  custody  for  any  contempt  plain- 
ly charged  in  the  commitm^t  by  some  court,  offi- 
cer, or  body  having  authority  to  commit  for  the 
contempt  charged.  Held,  that  a  commitment  for 
contempt  for  treating  the  court  disrespectfully 
in  refusing  to  answer  questions  as  a  witness, 
failing  to  state  in  what  respect  the  disrespect 
consisted,  or  to  find  that  the  questions  were  ma- 
terial and  pertinent,  was  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  §  208;   Dec.  Dig.  §  64.*] 

Petition  for  habeas  corpus  on  relation  of 
Samuel  S.  Shull.  Writ  allowed.  Relator 
discharged. 

Warren  C.  Rogers,  for  relator. 

GANTT,  P.  J.  By  this  proceeding  we  are 
asked  to  review  a  commitment  of  petitioner 
by  the  circuit  court  of  Buchanan  county  for 
an  alleged  contempt  It  appears  that  on 
May  7,  1909,  the  petitioner  appeared  In  di- 
vision No.  1  of  the  circuit  court  of  Buchanan 
county,  in  obedience  to  a  subpoena  duces 
tecum,  requiring  his  presence  In  said  court 
to  testify  in  a  certain  cause  wherein  Mrs. 
William  F.  Keller  was  plaintiff  and  Eva  R. 
Roth  and  the  Bank  of  North  St  Joseph 
were  defendants,  and  to  bring  with  him  cer- 
tain tax  bills  mentioned  in  the  petition  in 
said  cause,  which  the  plaintiff  therein  sought 
to  have  canceled.  It  appears  that  when 
said  cause  was  called  for  trial  by  Hon.  C.  A. 
Mosman,  the  Judge  of  said  court,  the  plain- 
tiff announced  ready  for  trial  provided  the 
tax  bills  called  for  in  the  subpcena  were  In 
court.  Petitioner  was  then  called  to  the 
witness  stand  and  was  asked  if  he  had  said 
tax  bills,  and  he  answered  that  be  did  not 


have  them  when  the  subpoena  was  served 
and  had  not  bad  them  since  that  in  his  pos- 
session or  under  bis  control.  He  declined 
and  refused  to  answer  when  be  last  bad 
them  or  bow  shortly  before  the  service  of 
the  subpcena  duces  tecum  upon  him.  Peti- 
tioner at  all  times  objected  to  being  inter- 
rogated because  there  was  no  case  on  trial. 
He  insisted  be  was  there  to  obey  the  sub- 
poena duces,  and  it  would  be  time  enouirh, 
when  the  plaintiff  and  defendants  had  an- 
nounced ready  and  the  trial  begun,  to  aslc 
him  for  said  tax  bills,  and  had  no  right  to 
subject  him  to  said  examination  in  this  man- 
ner before  announcing  ready  in  the  cause 
and  proceeding  to  trial.  After  a  lengthy 
parley  between  the  opposing  counsel,  tlie 
court,  and  the  witness,  the  court  finally  di- 
rected blm  to  answer  whether  he  bad  said 
tax  bills  in  his  possession  when  a  notice  to 
produce  them  had  been  served  upon  him 
prior  to  the  service  of  the  subpoena  duces, 
and  petitioner  refused  on  the  ground  that  no 
foundation  had  been  laid  for  such  an  order, 
that  section  738,  Rev.  St  1809  (Ann.  St.  1906. 
p.  728),  provided  how  plaintiff  shoald  pro- 
ceed, but  In  any  event  he  had  stated  he  did 
not  have  the  tax  bills  when  the  subpoena 
duces  was  served  on  him,  nor  had  he  possea- 
Blon  of  them  since  that  time.  They  were 
not  in  the  possession  of  any  agent  of  his  or 
subject  to  his  control,  and  such  a  proceeding 
would  be  futile  and  unavailing,  and  he  there- 
fore requested  the  court  not  to  require  him 
to  answer  further  under  the  circumstances; 
but  the  court  required  him  to  do  so,  and  up- 
on bis  refusal  the  court  ruled  it  would  com- 
mit petitioner  for  contempt 

Thereupon  the  following  commitment  was 
entered  of  record  and  was  issued  by  the 
court:  "In  the  Circuit  Court  of  Buchanan 
County,  Missouri,  Division  No.  1.  Mrs.  Wil- 
liam F.  Keller,  Plaintiff,  v.  Eva  Roth  et  al.. 
Defendants.  No.  18,858.  State  of  Missouri, 
Plaintiff,  V.  Samuel  S.  ShuJl,  Defendant. 
Now  at  this  time  Samuel  S.  Shull  being  in 
contempt  of  court,  having  treated  the  court 
disrespectfully  in  refusing  to  answer  proper 
and  legal  questions  propounded  to  him  in 
this  case  while  a  witness  on  the  witness 
stand  in  the  case  of  Keller,  Plaintiff,  v.  Roth 
et  al..  Defendants,  No.  18,838,  after  it  bad 
been  repeatedly  ruled  by  the  court  that  be 
should  answer  them,  and  after  being  ad- 
monished by  the  court  that  in  the  Judgment 
of  the  court  the  questions  were  legal  and 
proper,  and  declining  and  refusing  to  an- 
swer them  or  any  of  them,  saying  to  the 
court  that  he  did  not  think  the  questions 
were  proper  and  legal  and  that  he  would  not 
answer  them,  and  that  he  willfully  and  in- 
tentionally refused  to  answer  such  questions 
as  were  propounded  to  him  after  it  tiad 
been  decided  by  the  court  that  the  questions 
were  legal  and  proper  and  should  be  answer- 
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ed  by  blm  as  a  witness.  It  Is  hereby  order- 
ed uud  aUjuUgcd  tliiit  tUe  said  Suuiuel  S. 
SbuH  is  guilty  of  contempt  of  court  in  treat- 
ing the  court  disrespectfully,  and  he  is  here- 
by committed  to  the  jail  of  Buchanan  coun- 
ty, and  the  sheriff  of  said  county  Is  hereby 
commanded  to  talce  charge  of  the  body  of 
the  said  Samuel  S.  ShuU  and  commit  him  to 
Jail  and  there  safely  keep  blm  for  a  period 
of  five  days  unless  he  shall  in  the  meantime 
before  the  expiration  of  said  five  days  come 
Into  court  and  make  answers  in  court  to 
the  questions  propounded  to  him.  A  true 
copy.  Attest  Ambrose  Patton,  Clerk,  By 
J.  H.  Farrls,  D.  C.  [Seal.]"  By  virtue  of 
this  commitment  the  sheriff  took  petitioner 
hito  bis  custody  and  committed  blm  to  Jail, 
and  thereupon  petitioner  sued  out  this  writ 
of  habeas  corpus,  and  the  sheriff  has  made 
his  return,  and  both  parties  have  submitted 
the  case  to  this  court  upon  briefs. 

Two  grounds  are  advanced  by  the  peti- 
tioner for  his  discbarge,  to  wit:  First,  the 
court  had  no  Jurisdiction  to  adjudge  peti- 
tioner guilty  of  contempt  for  refusing  to  an- 
swer the  questions  asked,  because  the  cause 
of  Keller  t.  Roth  was  not  on  trial  and  no 
question  for  decision,  and  the  questions  were 
irrelevant  to  any  issue  in  said  cause.  Sec- 
ond, because  the  said  commitment  is  void 
upon  its  face  for  the  reason  that  it  falls  to 
state  the  facts  which  constitute  a  contempt 
of  court.  Considering  them  in  their  reverse 
order,  does  this  commitment  comply  with 
our  statute,  which  provides:  "Whenever 
any  person  shall  be  committed  for  any  con- 
tempt specified  In  this  chapter,  the  particu- 
lar circumstance  of  bis  offense  shall  be  set 
forth  In  the  order  or  warrant  of  commit- 
ment." Section  3576  (page  2023)  provides: 
"It  shall  be  the  duty  of  the  court  or  magis- 
trate forthwith  to  remand  the  party,  if  it 
shall  appear  that  he  Is  detained  in  custody, 
*  •  •  third,  for  any  contempt,  specially 
and  plainly  charged  in  the  commitment,  by 
some  court,  officer  or  body,  having  authority 
to  commit  for  a  contempt  so  charged."  By 
section  1G16  (page  1100)  it  is  provided:  "Ev- 
ery court  of  record  shall  have  power  to  pun- 
ish, as  for  a  criminal  contempt,  persons 
guilty  of  any  of  the  following  acts,  and  no 
other:  First,  disorderly,  contemptuous  or 
insolent  behavior,  committed  during  its  sit- 
ting, in  immediate  view  and  presence,  and 
directly  tending  to  interrupt  its  proceed- 
ings, or  to  impair  the  respect  due  to  its  au- 
thority; second,  any  breach  of* the  peace, 
noise  or  other  disturbance,  directly  tending 
to  Interrupt  its  proceedings;  third,  willful 
disobedience  of  any  process  or  order,  lawful- 
ly issued  or  made  by  It;  fourth,  resistance 
wlllfnlly  offered  by  any  i)erson  to  the  lawful 
order  or  process  of  the  court;  fifth,  the  con- 
tumacious and  milawful  refusal  of  any  per- 
son to  be  sworn  as  a  witness,  or  when  so 
sworn,  the  like  refusal  to  answer  any  le- 
gal and  proper  interrogatory." 

Contempt  of  court  is  "a  specific  criminal 


offense,"  and  a  fine  Imposed  Is  a  Judgment, 
in  a  criminal  case.  The  adjudication  "is  a 
conviction,  and  the  commitment  in  conse- 
quence thereof  is  execution."  Church  on 
Habeas  Corpus  (2d  Ed.)  $  308;  Ex  parte' 
Kearney,  7  Wheat  38,  6  L.  Ed.  391.  It  is  in 
recognition  of  this  principle  that  the  General 
Assembly  by  the  foregoing  statutory  provi- 
sions requires  that  when  a  citizen  Is  com- 
mitted to  prison  for  a  contempt,  the  commit- 
ment itself  shall  contain  "the  particular  cir- 
cumstances of  his  offense,"  or,  in  the  lan- 
guage of  section  3576,  the  contempt  itself 
must  be  plainly  and  specially  charged  in 
the  commitment  When  the  commitment  in 
this  case  is  tested  in  the  crucible  of  the  law, 
it  is  found  to  fall  far  short  of  the  require- 
ments of  the  statute.  Similar  statutes  are 
found  in  other  states.  If  we  look  at  the  re- 
citals of  the  order  leading  up  to  the  adjudi- 
cation of  the  contempt  there  is  no  effort 
made  to  state  the  particular  questions,  the 
refusal  to  answer  which  constituted  the  con- 
tempt We  are  simply  told  that  the  peti- 
tioner had  treated  the  court  disrespectfully 
in  refusing  to  answer  proper  and  legal  ques- 
tions propounded  to  him.  It  is  not  even 
found  that  said  questions  were  material  and 
pertinent;  but,  aside  from  this  last  consid- 
eration, the  statute  requires  the  facts  them- 
selves to  be  stated,  not  merely  the  court's 
conclusion  t]}at  the  questions  were  legal  and 
proper,  and,  when  we  come  to  the  adjudica- 
tion of  the  contempt  Itself,  It  is  not  then 
put  upon  the  ground  of  the  refusal  to  an- 
swer questions;  but  the  finding  and  the  only 
finding  is  that  petitioner  had  treated  the 
court  disrespectfully.  In  what  manner  or 
how  the  petitioner  treated  the  court  disre- 
spectfully the  court  did  not  adjudge  and 
state  in  its  Judgment 

If  It  sbould  be  said  it  can  be  inferred  by 
the  matter  of  inducement  set  out  in  the 
record,  the  answer  of  all  the  courts  is  that. 
as  this  is  a  criminal  proceeding  by  which 
the  citizen  is  deprived  of  his  liberty,  pre- 
sumptions and  Intendments  will  not  be  in- 
dulged in  order  to  sustain  a  conviction  for 
contempt  of  court.  Hawes  v.  State,  46  Neb. 
140,  64  N.  W.  609;  Batchelder  v.  Moore,  42 
Cal.  412.  In  Wilcox  v.  State,  46  Neb.  402, 
64  N.  W.  1072,  the  witness  refused  to  be 
sworn  and  testify.  He  was  prosecuted  for 
contempt,  and  the  court  found  him  guilty. 
On  irevlew  the  Supreme  Court  referring  to 
the  statute  which  provided  that  "the  contu- 
macious and  unlawful  refusal  of  any  person 
to  be  sworn  or  aiSrmed  as  a  witness  and 
when  sworn  or  affirmed,  the  refusal  to  an- 
swer any  legal  and  proper  Interrogatory," 
held  that  a  Judgment  of  contempt,  which 
found  that  the  witness  merely  refused  to 
be  sworn,  and  did  not  find  that  he  also  re- 
fused to  affirm,  was  totally  defective,  and 
that  presumptions  and  intendments  would* 
not  be  indulged  to  sustain  the  conviction. 
In  California  the  statute  requires  that  the 
court  or  officer  make  a  statement  of  the 
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facta.  In  Ex  parte  Shortiidge,  5  Cal.  App. 
371,  90  Pac.  478,  tbe  order  committing  an  at- 
torney for  contempt  recited  tliat  be  "inter- 
rupted" the  court  proceedings  without  stat- 
ing what  be  did,  and  It  was  held  it  did  not 
comply  with  the  statute  requiring  tbe  court 
to  recite  the  facts.  Tbe  court  quoted  with 
approval  the  statement  of  tbe  Supreme  Court 
in  Schwarz  y.  Superior  Court,  111  C<>1.  106. 
43  Pac.  5S0,  to  wit:  "The  offense  being 
criminal  in  its  nature,  both  tbe  charge  and 
the  finding  and  Judgment  of  tbe  court  there- 
on ere  to  be  strictly  construed  in  favor  of 
the  accused."  And  hence  the  order  of  ad- 
judication must  state  facts  which  show  tbe 
prisoner  guilty  of  contempt  not  mere  conclu- 
sions, and  such  Is  tbe  obvious  meaning  and 
purpose  of  our  statutes.  Sections  1B19  and 
3.J76,  Rev.  St  1899  (Ann.  St.  1900.  pp.  1199. 
2f)23»;  9  Cyc.  48,  50.  Without  further  dis- 
cussion, we  think  the  Judgment  of  contempt 
and  the  commitment  are  fatally  defective 
in  not  finding  and  adjudging  tbe  facts  which 
would  show  petitioner  had  acted  bo  disre- 
spectfully towards  the  circuit  court  as  to 
constitute  a  contempt  within  tbe  statute. 
It  is  settled  law  in  this  state  that  one  im- 
prisoned for  the  Tiolation  of  an  order  or 
judgment  in  excess  of  tbe  Jurisdiction  of  the 
court  rendering  it  can  be  discharged  by  writ 
of  habeas  corpus.  Having  reached  tbe  con- 
clusion that  the  commitment  w^s  Insufficient 
in  view  of  the  stress  of  other  work,  we  deem 
It  unnecessary  to  discuss  and  determine  the 
other  points  pressed  in  the  brief  of  counsel. 
The  prisoner  is  discharged. 

BURGESS  and  FOX,  JJ.,  concur. 


STATE  V.  NICHOLAS  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
July  13,  1909.) 

1.  CRnriiTAi.  Law  (|  1210*)— Extent  of  Pun- 
ish me.nt—Bubglaby  AND   I.ARCESY. 

If  a  defendant,  in  committing  a  burglary, 
also  commits  a  larceny,  it  is  immaterial  what 
was  the  value  of  the  property,  and,  if  convicte<l 
of  both,  the  pnnishment  for  tbe  larceny  is  in-ad- 
ditioD  to  that  for  tbe  burglary  by  imprisonment 
in  the  penitentiary. 

[Ed.    Note. — For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  {  3300 ;  Dec.  Dig.  S  1210.*] 

Z  Cbiminal  Law  (5  1210*)— Extent  of  Pdw- 

ISUMENT— BURGLABY    AND    LaRCENT. 

If  a  defendant  tried  for  burglary  and  lar- 
ceny is  acquitted  of  the  burglary  and  convicted 
of  the  larceny,  the  character  of  the  larceny  of 
which  be  may  be  convicted  depends  entirely  on 
the  value  of  the  property  stolen. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  §  3300 ;   Dec.  Dig.  {  OSlO.*] 

8.  Labcent  (I  68*)— Questions  fob  Jxtbt. 

If  there  is  any  conflict  whatever  in  the 
testimony  as  to  the  value  of  property  stolen  on 
which  tbe  character  of  the  larceny  or  which  ac- 
cased   may   be  convicted  depends,   the  question 


shonld  be  submitted  to  tbe  Jniy  by  appropriate 
instructions. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  I  ISO;    Dec.  Dig.  {  68.*] 

4.  Cbiminal  Law  ({  845*»— Trial— Instbtjc- 
tions— sffficiekct  of  objection. 

After  the  conrt  instmcted  tbe  jniy,  defend- 
ants, by  their  counsel,  interposed  the  following 
objection:  "Comes  now  tbe  defendants  and  ob- 
ject to  all  of  the  instructions  in  this  case  by 
the  conrt  and  except  to  the  same,  and  especial- 
ly except  to  the  coQrt  in  not  instructing  on  all 
the  law  in  the  case  and  not  instructing  on  tbe 
different  degrees  of  larceny."  Beld,  that  this 
was  sufficient  to  call  the  court's  attention  to  its 
failure  to  embrace  in  the  instructions,  in  the 
event  tbe  jury  should  find  defendants  not  guilty 
of  burglary,  the  subject  of  larceny  from  a  dwell- 
ing bouse. 

(Ed.  Note.- For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  {  202C;   Dec  Dig.  {  845.*] 

5.  Labce.nt  (I   79*)— iNSTBUcnoNS— Charao- 
TEB  OB  Degree  of  Offense. 

Rev.  St.  1899.  {{  1900,  1901  (Ann.  St 
1906.  pp.  1300,  I'JO'i).  punishes  the  stealing  of 
proi>erty  from  a  dwelling  house  of  the  value  of 
$.;o  or  more,  by  imprisonment  in  the  peniten- 
tiary for  not  less  than  two  nor  more  than  seven 
years,  and,  if  its  value  is  less  than  $.'U),  by  im- 
prisonment in  the  penitentiary  not  less  than  two 
nor  more  than  seven  years,  or  in  the  county  jail 
not  exceeding  three  months,  and  hence,  in  a 
prosecution  for  burglary  and  larceny  from  a 
dwelling  bouse,  wherein  there  was  testimony 
both  ways  as  to  the  value  of  the  property  being 
more  or  less  than  S30,  it  was  the  duty  of  the 
court  to  designate  in  its  instructions  relating 
to  larceny  the  punishment  tbe  jury  micht  assess, 
taking  into  consideration  their  finding  of  the 
value  of  the  property  stolen,  and  where  the  only 
instruction  given  concerning  larceny  was  that 
of  grand  larceny,  and  the  only  punishment  au- 
thorized was  imprisonment  in  the  penitentiary 
not  less  than  two  years,  it  failed  to  instruct 
ronoeming  larceny  from  a  dwelling  house  and 
submit  the  Issue  of  the  value  of  tbe  property,  as 
well  as  the  nature  and  character  of  the  punish- 
ment authorized  to  be  assessed,  and  such  fail- 
ure was  manifestly  erroneous. 

[EM.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  {{  187,  18S ;    Dec.  Dig.  S  79.*] 

6.  Cbiminal  Law  (5  S2.")*)— Tbia^-Instbuc- 

TIONS— NEOESSITV   of   REQUEST  THEBEFOB._ 

It  is  not  absolutely  essential  that  an  in-  ' 
struction  should  be  re<iuested;  but,  if  it  is  suffi- 
ciently indicated  to  the  court  that  it  has  failed 
to  cover  other  subjects  involved  in  the  issues 
pre.sented  to  the  jury,  that  is  all  that  is  re- 
quired. 

[I'jd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  20l)j ;   Dec.  Dig.  {  825.»] 

7.  Crimin.1L  Law  (S  772*)  — Trial  — Neces- 
sary Instructions— Elements  of  Defense. 

It  is  tbe  duty  of  the  court  to  require  the 
jury  to  find  all  the  essential  elements  of  an  of- 
fense embraced  within  the  charge,  and  desij;nate 
the  nature  and  chnracler  of  the  punishment 
they  are  atithorized  to  assess. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  CcnU  Dig.  §S  1812-1S14 ;  Dec.  Dig.  { 
772.*] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;  Henry  C.  Riley,  Judge. 

Press  Nicholas  and  another  were  convict 
ed  of  grand  larceuy,  and  they  appeal.  Re- 
versed. 

Ward  &  Collins,  for  appellants.  Elliott  W. 
Major,  Atty.  Gen.,  and  Jno.  M.  Atkinson, 
Asst  Atty.  Gen.,  for  the  State. 
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BURGESS,  J.  The  defendants  were  con- 
Tlcted  of  grand  larceny,  and  tbeir  puulsb- 
ment  assessed  at  imprisonment  In  the  i)eu- 
itentlary  for  a  term  of  two  years,  under  an 
information  charging  them  jointly  with  hav- 
ing burglarized  the  dwelling  house  of  one 
Kate  Jones,  and  stolen  therefrom  one  trunk 
and  certain  household  articles,  all  of  the  val- 
ues of  $50. 

The   testimony   discloses    that   defendant 
Nicholas  lived  at  Portagevllle,  in  New  Ma- 
drid county,  and  that  defendant  Gates,  for 
some  time  prior  to  the  date  of  the  alleged 
offense,  had  been  residing  in  the  state  of  Ten- 
nessee.   On  the  4th  day  of  December,  1007, 
the  defendants  and  Fred  Nicholas,  a  young- 
er brother  of  defendant   Nicholas,  came  to 
Caruthersvllle,   Pemiscot  county,   from  Ten- 
nessee, where  they  had  been  at  work  pick- 
ing cotton.    Kate  Jones,  the  prosecuting  wit- 
ness, was  a  prostitute,  living  in  a  small  house 
or  "shack"  In  a  part  of  the  town  of  Caruth- 
ersvllle called  the  "Eddy,"  or  "Bad  Lands." 
Near  her  lived  Myrtle  Patlllo,  and,  in  anoth- 
er house,  Bert  Holyer  and  Jennie  Ilolyer,  all 
bearing  bad  reputations  for  morality.     The 
defendants,  together  with  Fred  Nicholas,  vis- 
ited at  the  house  of  the  prosecuting  witness, 
Kate  Jones,  and  also  at  the  house  of  Bert 
and  Jennie  Holyer,  about  6  o'clock  in  the  aft- 
ernoon of  the  day  of  the  alleged  offense,  and 
soon  afterwards  took  their  departure.     Be- 
tween 6  and  7  o'clock  that  evening,  Kate 
Jones  and  the  Holyer  man  and  woman,  after 
locking  the  doors  of  their  respective  houses, 
went  to  a  restaurant  located  in  the  business 
section  of  Caruthersvllle  and  had  supper,  and 
they  remained  uptown  for  an  hour  or  an 
hoar  and  a  half;  the  prosecuting  witness  do- 
ing some  trading  at  the  stores.    On  their  re- 
turn they   came  upon   the  defendants,  who 
were  carrying  a  trunk  between  them  along 
the  railroad  track.    The  defendants,  as  soon 
as  they  saw  Kate  Jones  and  her  companions, 
dropped   the  trunk,  and  defendant  Nicholas 
ran  away;    but  Cates,  who  appeared  to  be 
dmnk,  was  caught  an^  held  by  Bert  Holyer. 
Kate  Jones  weut  for  the  city  marshal,  who 
soon  arrived  upon  the  scene  and  placed  Cates 
nnder  arrest,  and  Soon  afterwards  succeeded 
In  arresting  defendant   Nicholas,  whom  he 
found  uptown.    On  the  person  of  Cates  were 
found  a  number  of  small  articles,  such  as 
hair  and  tooth  brushes,  combs,  soaps,  towels, 
and  pillow  slips,  and  other  like  articles  were 
found  in  the  possession  of  defendant  Nich- 
olas; the  same  having  been  taken  from  the 
house  of  the  prosecuting  witness.    The  back 
door  of  the  house  occupied  by  Kate  Jones 
was  found  broken,  and  the  drawers  of  a  bu- 
reau In  one  of  the  rooms  open  and  rifled  of 
their  contents.    In  the  trunk,  which  wis  the 
property   of   the   prosecuting   witness,    were 
found  a   blue  dress  skirt,   two  underskirts, 
three  or  four  nightgowns,  a  woman's  hat,  and 
other  wearing  apparel,  all  belonging  to  Kate 
Jones;  also  some  shirt  waists  which  belonged 
to  and  were  taken  from  the  home  of  the  Uol-  j 


yer  woman.  The  testimony  showed  that 
Myrtle  Patlllo,  whose  house  was  near  that  of 
the  prosecuting  witness,  left  her  home  on 
the  afternoon  of  the  day  of  the  burglary,  and 
upon  her  return  that  night  she  found  the 
door  of  her  house  broken.  It  was  also  dis- 
covered that  the  lock  on  one  of  the  doors  of 
the  Holyer  house  had  been  broken,  and  the 
house  entered.  To  a  question  propounded  to 
the  prosecuting  witness  as  to  the  value  of 
the  property  taken  from  her  house  by  the 
defendants,  she  answered,  "I  guess  about  |40, 
all  of  It."  The  defendants,  testifying  in  their 
own  behalf,  admitted  tliat  they  took  the 
trunk  and  other  articles  from  the  house  of 
the  prosecuting  witness,  but  stated:  That 
they  did  so  at  her  request  and  the  request 
of  the  Holyer  woman;  that  they  were  taking 
said  articles  to  the  railroad  depot  at  the 
time  they  were  intercepted;  that  Kate  Joneb 
wanted  to  leave  town  that  night  to  escape 
prosecution  for  keeping  a  bouse  of  111  fame; 
and  that  Jennie  Holyer  wanted  to  leave  her 
husband,  Bert  Holyer,  because  he  beat  her, 
and  she  was  afraid  of  him.  They  denied  hav- 
ing broken  into  the  house  of  the  prosecuting 
witness.  This  testimony  on  the  part  of  the 
defendants  was  corroborated  by  Fred  Nich- 
olas, the  young  brother  of  Press  Nicholas,  and 
who  was  with  the  defendants  at  the  time 
they  were  discovered  carrying  away  the 
trunk.  There  was  testimony  by  one  of  the 
defendants  that  the  value  of  the  trunk  and 
property  charged  to  have  been  stolen  was  of 
the  sum  of  |10  or  $15.  This  sufficiently  in- 
dicates the  testimony.  At  the  close  of  the 
testimony,  the  court  instructed  the  Jury  up- 
on the  oEFenees  as  charged  in  the  information; 
that  is,  burglary  and  larceny.  Appropriate 
instructions  were  given  upon  the  question  of 
recent  possession  and  reasonable  doubt.  The 
cause  being  submitted  to  the  jury  upon  the 
instructions  and  evidence,  they  returned  their 
verdict  finding  the  defendants  guilty  of 
grand  larceny,  assessing  their  punishment  at 
imprisonment  in  the  penitentiary  for  a  term 
of  two  years,  and  they  further  returned  a 
verdict  finding  the  defendants  not  guilty  of 
burglary.  Timely  motions  for  new  trial  and 
in  arrest  of  judgment  were  filed  and  by  the 
court  taken  up  and  overruled.  Sentence  and 
judgment  were  entered  in  accordance  with 
the  verdict  returned,  and  from  that  judgment 
they  prosecute  this  appeal. 

This  record  presents  for  our  consideration 
but  one  legal  proposition;  that  Is,  did  the 
trial  court,  upon  the  evidence  as  introduc- 
ed In  this  cause,  fall  to  fully  instruct  the 
Jury  upon  the  offense  of  larceny  of  which 
the  defendants  were  convicted?  The  record 
discloses  that  there  was  testimony  on  the 
part  of  the  state  tending  to  show  that  the 
value  of  the  property  stolen  was  more  than 
$30.  There  was  also  testimony  on  the  part 
of  the  defendants  tending  to  show  that  the 
property  stolen  was  of  the  value  of  $10  or 
$15.  The  offense  charged  in  the  information, 
atd  upon  which  the  defendants  were  tried. 
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was  that  of  burglary  and  larceny.  It  la  well 
settled  by  the  uniform  decisions  of  this  court, 
that,  If  a  defendant  In  the  commission  of  a 
burglary  also  commits  a  larceny,  it  Is  im- 
material what  was  the  value  of  the  property, 
and,  If  convicted  of  both  burglary  and  lar- 
ceny, the  punishment  for  the  larceny  Is  In 
addition  to  the  punishment  for  the  burglary 
by  imprisonment  in  the  penitentiary.  On  the 
other  hand.  It  Is  equally  well  settled  that,  if 
a  defendant  upon  trial  for  burglary  and  lar- 
ceny is  acquitted  of  the  burglary  and  con- 
victed of  the  larceny,  the  character  of  lar- 
ceny of  which  he  may  be  convicted  depends 
entirely  upon  the  value  of  the  property  stol- 
em,  and  if  there  is  any  conflict  whatever  In 
the  testimony  as  to  the  value  of  the  proper- 
ty— that  Is  to  say,  whether  It  was  of  the 
value  of  $30  or  more,  or  less  than  $30 — ^that 
question  should  be  submitted  to  the  Jury  by 
appropriate  instructions. 

The  only  Instruction  given  by  the  court  in 
this  cause  upon  the  question  of  larceny  and 
the  punishment  to  be  assessed  for  that  of- 
fense was  instruction  No.  2,  which  was  as 
follows:  "If  you  believe  and  find  from  the 
evidence  that  the  defendants,  Press  Nicholas 
and  Arnold  Cates,  broke  and  entered  the 
dwelling  house  of  said  Kate  Jones  as  defined 
and  explained  in  the  preceding  instruction, 
and  that  breaking  into  and  entering  the  same 
the  defendants  took  and  carried  away  there- 
from the  personal  property  mentioned  In 
the  Information  in  this  case  or  any  part  of 
it,  and  that  they  did  so  with  the  intent  to 
fraudulently  ponvert  the  same  to  their  own 
use  and  to  permanently  deprive  the  owner 
thereof  without  the  consent  and  without  any 
honest  claim  of  right  thereto,  and  that  said 
personal  property  was  the  property  of  the 
said  Kate  Jones,  and  was  of  any  value  what- 
ever, you  will  And  the  defendants  guilty  of 
grand  larceny  also,  and  assess  their  punish- 
ment at  Imprisonment  in  the  penitentiary,  in 
addition  to  the  punishment  for  the  burglary 
for  a  term  of  not  less  than  two  nor  more 
than  five  years."  The  record  discloses  that, 
after  the  court  had  instructed  the  jury,  the 
defendants,  by  their  counsel,  interposed  the 
following  objection:  "Comes  now  the  defend- 
ants and  object  to  all  of  the  instructions  in 
this  case  by  the  court  and  except  to  the 
same,  and  especially  except  to  the  court  in 
not  instructing  on  all  the  law  In  the  case 
and  not  Instructing  on  the  different  degrees 
of  larceny."  This  was  a  sufficient  calling  of 
the  attention  of  the  trial  court  to  its  failure 
to  embrace  in  the  instructions,  in  the  event 
the  jury  should  find  the  defendants  not  guil- 
ty of  burglary,  the  subject  of  larceny  from  a 
dwelling  house.  In  this  case  the  jury  found 
the  defendants  not  guilty  of  burglary.  Hence 
It  follows  that.  If  guilty  of  larceny,  they 
were  guilty  of  larceny  committed  in  a  dwell- 
ing house.  This  being  true,  the  punishment 
which  the  jury  were  authorized  to  assess  de- 
pended upon  the  value  of  the  property  stolen. 

Under  the  provisions  of  section  1900,  Bev. 


St  1899  (Ann.  St.  1906,  p.  1300),  property 
stolen  from  a  dwelling  house,  of  the  value  of 
130  or  more,  the  offender  is  punishable  by  im- 
prisonment in  the  penitentiary  for  a  term  ot 
not  less  than  two  nor  more  than  seven  years 
On  the  other  hand,  If  the  property  stolen  is 
of  a  value  less  than  $30,  the  offender  may  be 
punished  by  imprisonment  in  the  peniten- 
tiary not  less  than  two  nor  more  than  seven 
years,  or  by  imprisonment  in  the  county  Jail 
not  exceeding  three  months.    Section  1901, 
Rev.  St  1899  (Ann.  St  1906,  p.  1301).     Tbe 
record  disclosing  testimony  both  ways,  that 
the  property  stolen  was  of  a  value  more  than 
$30  and  less  than  $30,  and  it  appearing  from 
the  evidence  that  this  was  a  larceny  com- 
mitted in  a  dwelling  house,  it  was  clearly 
the  duty  of  the  court  to  have  covered  this 
offense  by  its  instructions,  designating  tbe 
punishment  they  were  authorized  to  assess, 
taking  into  consideration  their  finding  of  tbe 
value  of  the  property  stolen.    In  State  v. 
Brlnkley,  146  Mo.  37,  47  S.  W.  793,  the  de- 
fendant   was    charged    with    burglary    and 
larceny,  and  this  court,  in  treating  of  what 
should  have  been  the  proper  directions  to  tbe 
jury,  said:    "If  acquitted  of  burglary   and 
found  guilty  of  larceny,  the  larceny  would 
be  grand  or  petit  according  to  the  value  of 
the  property  stolen.     State  ▼.   Barker,  64 
Mo.  282.    The  jury  were  properly  informed 
as  to  what  their  verdict  should  be  if  they 
found  the  defendant  guilty  of  burglary,  and 
If  they  found  him  guilty  of  both  burglary 
and  larceny;  but  they  should  have  been  fur- 
ther told  that  they  could  acquit  of  burglary 
and  find  defendant  guilty  of  larceny;    in 
which  event  the  larceny  would  be  petit  lar- 
ceny only  under  this  indictment"     While 
the  trial  court,  by  Instruction  No.  8,  told  the 
Jury  that  under  the  Information,  evidence, 
and  Instructions  in  the  cause  they  might  find 
the  defendants  or  either  of  them  guilty  of 
both  offenses,  or  might  acquit  them  of  both 
offenses,  or  they  might  convict  them  of  the 
burglary  and  acquit  them  of  the  larceny,  or 
convict  them  of  the  larceny  and-acqult  them 
of  the  burglary,  according  as  they  might  find 
the  facts  to  be  from  the  evidence,  yet  It  will 
be  observed  that  the  only  instruction  given 
in  the  cause  concerning  larceny  was  that  of 
grand  larceny,  and  the  only  punishment  au- 
thorized by  the  directions  of  the  court  was 
that  of  imprisonment  In  the  penitentiary  not 
less  than  two  years.    Hence  it  follows  that 
the  court  failed  to  instruct  the  Jury  concern- 
ing larceny  from  a  dwelling  house  and  sub- 
mitting to  them  the  issue  of  the  value  of 
the  property  as  well  as  the  nature  and  char- 
acter of  the  punishment  which  the  jury  un- 
der the  law  was  authorized  to  assess.   .This 
failure,  in  our  opinion,  was  manifestly  er- 
roneous. 

The  learned  Attorney  General  Insists  that 
the  defendants  are  not  In  a  position  to  com- 
plain, for  the  reason  that  no  instructions 
were  requested  concerning  the  character  or 
degree  of  larceny,  and  cites  in  support  of  that 
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Insistence  State  t.  Groves,  194  Mo.  452,  92 
S.  W.  631,  State  y.  TJrspruch,  191  Mo.  43,  90 
S.  W.  461,  and  State  v.  Flnley,  193  Mo.  211, 
91  S.  W.  042.  It  Is  sufficient  to  say  upon  that 
proposition  tbat  an  examination  of  tliose 
cases  will  clearly  demonstrate  that  it  is  not 
absolutely  essential  that  an  instruction  should 
be  requested;  but,  if  it  is  sufficiently  indicat- 
ed to  the  court  that  it  tias  failed  to  cover 
other  subjects  Involved  in  the  issues  present- 
ed to  the  Jury,  tbat  is  all  tbat  is  required. 
But,  aside  from  all  this,  it  was  plainly  the 
doty  of  the  court,  by  its  Instructions,  to  re- 
qaire  the  Jury  to  find  all  of  the  essential 
elements  of  an  offense  embraced  witbin  the 
charge,  and  designate  to  them  the  nature 
and  character  of  the  punishment  they  were 
authorized  to  assess. 

With  these  views  the  Judgment  of  the 
trial  court  should  be  reversed,  and  the 
cause  remanded,  and  it  is  so  ordered. 

GANTT,  P.  J.,  and  FOX,  J.,  concur. 


HATDON  et  al.  v.  ST.  LOUIS  &  S.  F.  R.  CO. 

(Supreme  Court  of  Missouri,   Division   No.   1. 

May  31,  1909.     Rehearing  Denied 

July  1,  1909.) 

1.  COUBTB    (f  231*)— SUPBEMB    COUBT— JlTBIS- 

DicnoN— Deed  to  Reai,  Estate— Cancel- 
lation. 

A  decree  dismissing  a  suit  to  cancel  a  con- 
tract and  deed  to  certam  real  estate  is  appeala- 
ble to  the  Supreme  Court  as  involving  title  to 
land. 

[Kd.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  I  657;    Dec  Dig.  S  231.*] 

2.  Tbial  (i  150*)— Demdbbeb  to  Bvidence— 
Gboundb. 

Where  a  bill  to  set  aside  a  contract  and  a 
deed  to  real  estate  contained  a  general  offer  to 
do  equity,  its  failure  to  oSer  to  put  defendant 
in  statu  quo  ante  was  no  ground  for  demurrer 
to  the  introduction  of  any  evidence  in  support 
thereof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  348 ;    Dec.  Dig.  f  150.*] 

3.  EQtrrrr  (J  423*) — CoNDrriONS  ov  Reliet. 

Where  relief  in  equity  is  invoked,  the  court 
ma;  require  as  a  condition  of  its  decree  tbat 
complainant  shall  submit  to  equitable  terms. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  I  992;    Dec  Dig.  {  423.»] 

1  Deeds    (8    144*)  —  Constbuotion  —  Cove- 

II  ants. 
The  court  will  construe  clauses  in  deeds  as 
covenants  rather  than  conditions  if  they  can  rea- 
wnably  do  so ;  the  question  whether  a  clause  is 
a  condition  or  a  covenant  being  one  of  intent, 
to  be  gathered  from  the  whole  instrument  by  fol- 
lowing out  the  object  and  spirit  of  the  deed  or 
contract 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  469 ;  Dec.  Dig.  S  144.*] 

5.  Cancellation  ot  Instbuments  (J  8*)  — 
Coven  A  NT— Nonpebfobmance. 
,  Rescission  of  a  deed  is  an  equitable  remedy 
which  will  l>e  applied  only  in  exceptional  cases, 
*beie  there  is  a  failure  of  the  entire  considera- 
tion of  the  contract,  or  where  there  is  such 
ndica]  nonperformance  of  a  mutual  dependent 
covenant  as   amounts  to   abandonment   of   the 


contract,  and  releases  the  other  party  from  any 
duty  to  further  recognize  its  obligations. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  {  3.*] 

6.  Cancellation   op  Instbuuents   (I  15*)- 
Adequate  Rekedy  at  Law. 

A  bill  for  rescission  of  a  deed  cannot  be 
maintained  where  the  ground  of  relief  is  a  mere 
breach  of  contract  for  which  plaintiff  can  ob- 
tain adequate  compensation  in  an  action  at  law. 
[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  {  14;  Dec.  Dig.  i 
15.*] 

7.  Cancellation   or  Instbuments   ((  14*) — 
Gbound— Beeach  by  Defendant. 

Complainant  conveyed  certain  property  on 
which  defendant  railroad  company  was  wrong- 
fully maintaining  a  switch,  and  by  contract  re- 
leased their  right  to  damages  in  consideration 
of  payment  of  a  specific  sum,  the  contract  con- 
taining further  provision  that  defendant  should 
not  use  the  switch  to  stand  cars  on,  but  should 
keep  it  open  and  free  from  cars  except  when  in 
actual  use.  Held,  that  the  railroad's  breach  of 
such  latter  requirement  was  not  a  failure  to 
perform  the  whole  consideration,  and  that  com- 
plainant could  not  maintain  a  suit  to  cancel  the 
contract  and  deed  therefor,  but  was  limited  to  a 
suit  for  damages. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  i  15;  Dec.  Dig.  { 
14.*] 

Appeal  from  Circuit  Court,  Greene  County. 

Action  by  Margaret  C.  Haydon  and  another 
against  the  St  Louis  &  San  Francisco , Rail- 
road Company  to  cancel  a  contract  and  'deed. 
A  decree  of  dismissal  was  appealed  to  the 
St  Louis  Court  of  Appeals,  where  It  was  af- 
firmed (117  Mo.  App.  76,  93  S.  W.  833),  and 
the  case  was  certified  to  the  Supreme  Court 
on  division  by  the  Justices.    Affirmed. 

W.  A.  Gardner  and  Guy  D.  Kirby,  for  ap- 
pellants. W.  F.  Evans  and  Woodrufl;  & 
Mann,  for  respondent. 

LAMM,  P.  3.  In  1902  plaintiffs  sued  in 
the  Greene  circuit  court  in  equity  for  the  can- 
cellation of  a  certain  contract  and  a  deed  made 
pursuant  Such  contract  and  deed  evidenced 
a  compromise  arrangement  between  plaintiffs 
and  defendant  whereby  damages  in  tort,  past, 
present,  and  prospective,  were  released.  Ac- 
cordingly, in  addition  to  rescission,  plaintiffs 
sought  to  recover,  not  only  the  damages  com- 
promised, but  damages  for  a  continuance  of 
the  wrong  (the  maintenance  of  a  switch  track 
and  switching  and  standing  cars  thereon) 
down  to  the  date  of  suit,  laid  at  $3,000  actual 
and  $1,000  punitive.  When  plaintiffs  offered 
their  first  witness,  defendant  objected  to  any 
evidence,  putting  its  objection  on  tbe  ground 
the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  equity  and 
making  five  speciflcfitions  under  such  general 
head;  tbe  divisions  being  immaterial.  That 
objection  was  sustained,  plaintiffs  excepting. 
Suffering  a  nonsuit,  and  failing  to  get  it  set 
aside,  plaintiffs  appealed  to  the  St.  Louis 
Court  of  Appeals.  There  Judge  Goode  did  not 
sit  The  two  sitting  Judges  disagreed— 
Bland,  P.  J.,  holding  tbe  ruling  right,  Nor- 
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ton!,  J.,  contra.  Erentnally  each  steps  were 
taken  that  the  Honorable  B.  Scbnurmacber 
sat  as  special  judge  and  wrote  tbe  opinion  on 
a  motion  for  rebearing,  concurring  with 
Bland,  P.  J.  117  Mo.  App.  76,  93  S-  W.  833. 
Thereupon,  on  tbe  dissent  of  Nortoni,  J.,  tbe 
cause  was  transferred  to  this  court  on  tbe 
theory  that  the  majority  opinion  was  in  con- 
flict with  Lincoln  Trust  Co.  v.  Nathan,  170 
Mo.  32.  74  S.  W.  1007. 

1.  It  seems  our  jurisdiction  need  not  stand 
alone  on  the  reason  given  by  the  St  Louis 
Court  of  Appeals.  This  because  the  bill  bad 
for  one  of  its  objects  the  cancellation  of  a 
deed  to  real  estate.  This  being  so,  title  to 
real  estate  Is  involved.  Hence  the  cause  l)e- 
longs  here  on  appeal.  Balz  ▼.  Nelson,  171 
Mo.  682,  72  8.  W.  627 ;  Thomas  v.  Scott,  214 
Mo.  430,  113  S.  W.  1093. 

2.  Tbe  only  question  being  whether  the  bill 
states  a  cause  of  action,  a  resume  of  its  aver- 
ments should  precede  tbe  determination  of 
tbe  point.  Attending  to  the  bill.  It  alleges  a 
contract  between  plaintiffs  and  defendant 
dated  September  1,  1808— setting  It  for^h  In 
full.  That  contract  narrates  the  pendency 
of  two  certain  suits.  In  one  the  present 
plaintlflTs  sued  tbe  city  of  Springfield  and 
John  F.  Myers  &  Sons.  In  the  other  they 
sued  the  present  defendant  and  said  Myers 
&  Sons.  In  the  first  plaintiffs  obtained  judg- 
ment for  $100  damages  and  costs,  and  de- 
fendants took  steps  to  appeal  to  the  St.  Louis 
Court  of  Appeals.  Tbe  second  was  pending 
in  the  Webster  circuit  court  on  change  of 
venue.  Tbe  contract  further  narrates  that 
all  said  litigation  bad  arisen  because  of  the 
location  by  defendant  railway  company  and 
Myers  &  Sons  of  a  railway  switch  in  front 
of  plaintiffs'  property  in  Springfield,  Mo.  (de- 
scribing it),  and  tbe  subject-matter  was  the 
damages  accruing  and  injunctive  relief.  The 
contract  continues  as  follows:  "Now  as  a 
fair  and  complete  settlement  of  all  questions 
connected  therewith,  and  full  payment  for  all 
damages,  past,  present  and  prospective  for 
tbe  location  and  operation  of  said  switch  In 
front  of  plaintiffs'  property,  defendants,  the 
railroad  company  and  John  F.  Myers  &  Sous, 
agree  to  pay  the  plaintiffs  the  sum  of  six 
hundred  dollars  ($600.00)  as  satisfaction  in 
full  for  all  damages  aforesaid,  and  also  to 
pay  all  costs  and  expenses  attending  said  liti- 
gations and  save  said  plaintiffs  harmless  on 
account  thereof,  and  free  from  all  costs  nec- 
essary to  be  incurred  for  the  final  dismissal 
and  settlement  of  said  suits,  and  on  account 
of  said  $000.00  paid  to  plaintiffs,  receipt  of 
which  is  hereby  acknowledged  and  payment 
of  costs  as  aforesaid,  said  plaintiffs  grant 
and  convey  to  defendants  full  power  and  au- 
thority to  use  said  switch  freely  In  front  of 
their  said  property  for  railroad  and  milling 
purposes,  but  with  the  distinct  understand- 
ing that  neither  the  milling  company  nor  raU- 
road  company  shall  be  permitted  to  use  said 
switch  In  front  of  plaintiffs'  property  to 
stand  cars  thereon,  but  that  the  switch  In 


front  of  their  said  property  shall  be  kept 
open  and  free  from  cars  except  when  in  ac- 
tual use  as  aforesaid."    After  setting  forth 
the  compromise  contract,  plaintiffs'  bill  avers 
full   performance  of  all   Its  terms  on  their 
part,  and  that  defendant  railway   company 
paid  plaintiffs  the  compromise  sum  of  $600 
and  the  costs  incurred  in  the  two  suits  men- 
tioned in  the  contract,  and  then  charges  as 
follows:    "Your    petitioners    further    allege 
that,  by  the  agreement  above  mentioned,  tbe 
plaintiffs  granted  to  the  defendant  railroad 
company  the  power  and  authority  to  use  said 
switch  in  front  of  said  property  upon  the  ex- 
press condition  (without  which  said   agree- 
ment would   not   have   been   made)    that    It 
would  not  use  said  switch  to  stand  or  store 
cars  thereon,  and  that  said  switch  was  to  be 
kept  free  and  open  from  cars.    But  the  plain- 
tiffs allege  that  the  defendant  railroad  com- 
pany, wholly  disregarding  its  obligations  In 
this  behalf,  continued  to  stand  and  store  its 
cars  on  said  track  in  front  of  plaintiffs'  said 
property.    Your    petitioners    further    allege 
that,  In  pursuance  of  said  agreement  and  as 
a  part  thereof,  they  did  about  the  time  said 
above-mentioned    agreement    was    made,    to 
wit,  on  the  13th  day  of  September,  ]8i)9.  exe- 
cute and  deliver  to   defendant   a   quitclniin 
deed,  granting  them  the  right  to  maiutaiu 
and  use  said  switch  track  in  front  of  said 
premises,  but  not  granting  the  right  to  store 
or  stand  cars  thereon  in  front  of  said  prem- 
ises.   But  the  plaintiffs  say   that  no  other 
consideration  was  given  to  or  received  by  tUe 
plaintiffs  for  said  deed  than  that  given  for  the 
above-mentioned  agreement,  and  tbe  plaiutitTs 
say  that  no  other  rights  were  intended  to  l>e 
granted  by  said  deed  than  those  expressed  by 
said  above-mentioned  contract,  but  that  the 
rights  and  privileges  granted  by  said  deed 
were  upon  the  same  conditions  as  stated  by 
said  agreement.     That  is  to  say,  that  said 
company  was  not  to  stand  Its  cars  In  front  of 
said  property.     Your  petitioners  further  state, 
to  wit,  about  two  years  prior  to  the  making 
of  said  agreement  said  railroad  company  had 
wrongfully  and  unlawfully   built   a    switch, 
and  had  been  unlawfully  standing  Its  cars 
thereon,  in  front  of  said  premises,  and  bad 
thereby  caused  a  depreciation  of  the  rental 
of  said  property,  and  your  petitioners   had 
been  damaged  by  the  wrongful  acts  of  de- 
fendant at  the  time  of  the  making  of  the  said 
agreement,  to  wit,  in  the  sum  of  fifteen  hun- 
dred dollars  ($1,500),  and  that  the  payment 
by  said  railroad  company  of  the  said  sum  ot 
$000  was  on  account  of  the  damages  your 
petitioners  had  suffer^  by  the  wrongful  acta 
of  said  company  prior  to  the  making  of  said 
agreement,  and  was  made  with  the  distinct 
understanding  that  said  cars  of  said  defend- 
ant were  not  to  be  stood  in   front  of   said 
premises.  Your  petitioners  therefore  ask  that 
the  said  smn  of  $000  be  regarded  as  part  pay- 
ment of  so  much  as  was  really  due  by  said 
railroad  company  to  the  plaintiffs  at  the  time 
of  the  making  of  the  said  agreement,  as  your 
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petitioners  will  fnlly  sbow  upon  the  trial  of 
the  Issues  herein  was  much  more  than  said 
sum  of  six  hundred  dollars  ($G00),  and  peti- 
tioners offer  to  accept  and  do  on  their  part 
whatever  equity  requires  In  the  premises, 
lour  petitioners  further  state  that  they  have 
been  damaged  by  the  wrongful  acts  of  said 
defendant  company  In  building  the  switch  as 
aforesaid,  and  keeping  its  cars  standing  in 
front  of  said  premises  from  the  time  their 
tracks  were  laid  as  aforesaid  to  the  1st  day 
of  November,  A.  D.  1902,  the  sum  of  $3,000 
depreciation  In  the  rental  value  thereof. 
Your  petitioners  further  state  that  the  plac- 
ing of  said  cars  in  front  of  the  premises 
aforesaid  without  the  permission  of  the 
plaintiffs  was  a  wanton  and  willful  disre- 
gard of  the  duty  of  the  defendants,  to  the 
damage  of  the  plalntiCfs  in  the  sum  of  one 
thousand  dollars  ($1,000),  for  which  they  ask 
judgment  Your  petitioners  further  say  thift 
they  have  been  damaged  by  the  wrongful  acts 
of  the  defendant  in  the  total  sum  of  four 
thousand  dollars  ($4,000).  Tour  petitioners 
therefore  pray  this  honorable  court  that  it 
cancel  and  annul  said  agreement  and  deed, 
and  set  the  same  aside  and  hold  them  for 
naught,  that  the  said  defendant  may  be  re- 
quired to  pay  the  damages  which  have  ac- 
crued to  the  plaintiff  because  of  the  deprecia- 
tion in  the  rental  value  of  said  premises,  be- 
cause of  the  building  of  said  switch,  and 
standing  cars  on  said  switch,  in  front  of  said 
premises  from  the  date  of  the  laying  of  said 
tracks  to  the  1st  day  of  November,  1902,  as 
aforesaid,  less  $G00  paid  as  aforesaid,  and 
such  punitive  damages  as  this  court  may  see 
fit  to  Inflict  upon  the  defendant  because  of 
the  premises  and  such  other  ond  further  re- 
lief as  may  be  deemed  just  and  equitable." 
The  answer,  barring  an  admission  of  de- 
fendant's incorporation,  is  a  general  denial, 
(a)  It  Is  argued  the  bill  Is  obnoxious  to 
the  cardinal  equity  maxim  that  he  who  seeks 
equity  must  do  equity ;  that  it  makes  no  of- 
fer to  put  defendant  in  statu  quo  ante,  in 
tliat  no  tender  or  offer  Is  made  to  return  the 
$iK»0  ond  costs  paid  under  the  compromise, 
but  that  the  only  offer  is  to  credit  that  sum 
upon  an  unliquidated  amount  of  damages, 
guessed  off  at  $1,500.  Changes  are  rung  in 
defendant's  brief  on  the  foregoing  conten- 
tions, but  the  pith  of  it  all  is  as  put  by  us. 
Can  the  demurrer  to  the  introduction  of  evi- 
dence stand  on  such  fact?  If  the  case  were 
at  law,  the  contention  would  be  sound  be- 
yond question;  but  it  Is  in  equity,  and  the 
better  doctrine  seems  to  be  that  under  a 
Mil  ($;ood  otherwise)  containing  a  general 
offer  to  do  equity  the  chancellor,  as  the  price 
of  his  decree,  may  let  conscience  have  full 
|i1ay  in  doing  her  perfect  work  in  disentan- 
gling the  relations  of  the  parties,  and  in  plac- 
ing tbem  where  they  were  before  as  nigh  as 
may  be.  Such  is  the  doctrine  of  Whelan  v. 
Hellley,  61  Mo.,  loc.  cit.  569  et  seq.,  and  cases 
Hted.  That  case  was  followed  In  Clark  v. 
Drake,  63  Mo.,  loc.  cit  360.  In  Kline  v.  Vo- 
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gel,  90  Mo.  239,  1  S.  W.  733,  2  8.  W.  408,  the 
doctrine  of  the  Whelan  Case  was  somewhat 
shaken.  But  In  a  later  case  (Paquin  v.  MIUl- 
ken,  103  Mo.  79,  63  S.  W.  417,  1092)  the  ques- 
tion was  again  up,  and  our  decisions  were 
marshaled,  distinguished,  and  applied.  The 
reasoning  of  the  Whelan  Case  was  greatly 
corroborated  and  fortified  by  the  exhaus- 
tive consideration  given  In  the  Paquin  Case, 
and  the  doctrine  needs  no  new  exiwsltloh. 
In  'leaving  the  matter  we  may  refer  to 
Shnee  v.  Shuee,  100  Ind.,  loc.  cit.  481.  In 
that  case  It  was  said :  "It  Is  urged  that  the 
court  below  should  have  sustained  a  demur- 
rer to  the  bill,  because  it  failed  to  show  an 
offer  to  rescind  on  the  part  of  the  plaintiff 
before  filing  the  bill,  and  It  is  argued  that  be- 
cause it  appears  from  the  facts  as  found  by 
the  court  that  no  offer  to  rescind  was  made, 
nor  to  return  the  money  paid  as  the  consider- 
ation of  the  settlement,  before  the  suit  was 
commenced,  the  court  could  make  no  decree 
in  plaintiff's  favor  setting  aside  the  settle- 
ment. It  is  always  within  the  power  of  a 
court  of  equity,  where  its  decree  Is  invoked, 
to  require,  as  'the  price  of  Its  decree,"  that 
the  person  invoking  it  shall  submit  to  equi- 
table terms,  and  accordingly  a  chancellor  al- 
ways inquires  concerning  the  equities  which 
the  plaintiff  must  do,  in  order  that  he  may 
be  entitled  to  the  relief  which  he  seeks. 
Whenever  any  benefit  has  been  received  un- 
der a  contract  which  the  court  is  asked  to  set 
aside  the  court  will  fasten  a  trust  on  the  con- 
science of  the  party  in  respect  of  such  re- 
ceipts, and  direct  an  account  and  repayment." 
Such,  too,  was  the  conclusion  reached  by  all 
the  judges  in  Haydon  v.  Railroad,  117  Mo. 
App.,  supra,  loc.  cit.  90-94,  inclusive,  93  S.  W. 
833.  The  promises  considered,  we  rule  the 
point  against  defendant.  In  doing  so  we  put- 
aside  certain  contentions.  For  Instance,  it 
is  pointed  out  (as  we  grasp  it)  that  the  plan 
of  the  bill  is  to  offset  the  hard  cash  paid  by 
defendant  by  way  of  compromise  against  n 
running  account  of  unliquidated  damages. 
It  Is  argued  that  this  cannot  be  done,  that  the 
compromise  amount  is  a  fixed  sum  settled  by 
contract,  and  that  the  other  is  in  nublbus 
(mere  moonshine).  But  It  mrst  be  apparent 
that  question.  If  we  state  it  accurately.  Is 
afield  at  this  stage  of  the  case.  This  be- 
cause the  chancellor  could  mold  his  decree  so 
as  to  adjust  all  Its  ramifications  to, the  very 
nicest  requirements  of  full  equity.  If  on  the 
equity  of  the  whole  case  on  the  hearing  de- 
fendant be  entitled  to  repayment  of  the  com- 
promise sum  and  costs  as  the  price  of  rescis- 
sion, the  decree  could  go  that  way.  Clearly 
there  is  nothing  In  plaintiffs'  mere  offer  put- 
ting the  conscience  of  the  chancellor  in 
bonds  in  that  behalf.  Again,  it  is  argued  the 
bill  is  bad  for  that  it  commingles  a  cause  of 
action  in  equity  with  one  at  law — that  plain- 
tiff should  have  sued  in  two  counts,  one  in 
equity  for  a  rescission  and  one  at  law  triable 
to  a  jury  for  the  unliquidated  damages  for 
the  tort.    But  the  same  disposition  should  be 
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made  of  this  as  of  the  other  contention.  The 
question  In  hand  might  (whether  well  or  ill) 
arise  on  special  demurrer,  but  cannot  arise 
on  a  mere  objection  to  the  Introduction  of 
any  testimony  based  on  the  ground  that  the 
bill  fails  to  state  a  cause  of  action  in  equity. 
No  one  would  contend  that  the  matter  of  re- 
scission was  not  In  equity.  That  being  clear, 
we  need  look  no  further.  Therefore  a  ruling 
on  this  phase  of  the  case  Is  reserved. 

(b)  With  the  foregoing  preliminary  ques- 
tions at  rest,  we  confront  the  main  propo- 
Bitioii,  viz.:  Under  the  allegations  of  the 
bill,  is  there  a  cause  of  action  stated  for  re- 
scission of  the  compromise  contract  and  deed? 
In  determining  the  question  it  is  well  at  the 
outset  to  remind  ourselves  of  some  general 
propositions  indicating  the  trend  of  the  judi- 
cial mind  in  this  behalf.  The  question  of  re- 
scinding deeds  and  contracts  for  the  nonper- 
formance of  conditions  precedent  or  subse- 
quent has  been  often  before  this  court.  The 
question  always  hinges  on  .the  dependence  or 
lndei)endence  of  the  covenant  in  the  deed  or 
contract.  Thus  in  Freeland  v.  Mitchell,  8  Mo. 
487,  Thomas  sold  to  Freeland  some  land,  and 
bound  himself  in  the  penal  sum  of  $600  to 
give  Freeland  possession.  Presently  (Thomas 
dying)  Mitchell,  his  administrator,  brought 
an  action  of  debt  for  the  balance  of  purchase 
price.  The  declaration  did  not  aver  any  de- 
livery of  possession,  and  defendant  demurred 
on  that  ground.  The  question  was  whether 
the  delivery  of  possession  of  the  land  was 
a  condition  precedent  to  the  recovery  of  the 
purchase  money.  The  conclusion  reached  by 
the  court  was  that.  If  a  penal' sum  had  not 
been  fl.xcd  by  the  contract  for  failure  to  give 
possession,  then  the  covenant  In  the  contract 
would  have  been  considered  dependent;  1.  e., 
■no  delivery  of  possession,  then  no  payment 
of  the  purchase  price.  But,  as  there  was  a 
penal  sum  provided  for  in  the  contract  for 
such  failure,  the  covenants  were  not  inter- 
dependent, but  were  Independent.  The  gen- 
eral principle  guiding  to  that  determination 
was  said  to  be  this:  "The  only  principle  to  be 
extracted  from  the  numerous  cases  in  rela- 
tion to  the  dependence  or  independence  of 
covenants  Is  that  they  are  to  be  construed 
according  to  the  Intention  and  meaning  of  the 
parties  and  the  good  sense  of  the  case."  Stud- 
dard  v.  Wells,  120  Mo.  25,  25  S.  W.  201,  Is  an 
illuminating  case  on  the  general  law.  There 
the  wido'w  and  children  of  Theodore  Stud- 
dard  brought  ejectment  against  the  executor 
of  the  last  will  of  Chas.  F.  Studdard.  Chas. 
F.  was  the  father  of  Theodore,  and,  with  Ma- 
tilda, his  wife,  conveyed  the  locus  to  Theodore 
by  a  deed  reciting  a  consideration  of  $3,000 
paid,  and  further  reciting  that  the  land  was 
a  gift,  that  it  was  to  remain  in  possession  of 
grantors  during  their  natural  lifetime,  and 
was  to  become  the  property  of  Theodore  on 
the  death  of  grantors.  A  provision  was  in- 
serted that  Theodore  was  to  pay  the  taxes, 
followed  by  this:  "And  has  to  support  the 
said  Charles  F.  Studdard  and  Matilda  Stud- 


dard during  their  natural  lifetime.    •     •     *  ' 
At  the  date  of  the  deed  all  parties  resided  oi 
the  land.    Matilda  died,  then  Theodore.     U] 
to  his  death  be  had  supported  his  father  an< 
also  his  mother  while  she  lived.    Shortly  aft 
er  Theodore's  death,  a  squabble  arose  betweei 
his  widow  and  Chas.  P.  and  the  widow  lef 
the  premises,  and  thereafter  furnished    n< 
support  to  him,  nor  did  Theodore's  estate 
The  merits  of  the  quarrel  were  not  deeiiiec 
controlling  by  this  court.    Two  or  three  years 
subsequently  Chas.  P.  died  testate,  and    bj 
his  will  made  disposition  of  the  land  differ 
ent  from  that  in  his  former  deed.    ThereHi)..>r 
the  widow  and  minor  children  of  Theodore 
sued  for  possession.     It  was  ruled  that  th« 
support  of  Chas.  F.  was  not  expressly  madt 
a  condition  precedent  In  the  deed.    The  re 
maining  question  was  whether  the  convey- 
ance was  made  upon  a  condition  subsequent. 
In  ruling  on  that  question,  it  was  pointed 
out  as  of  significance  that  in  most  of  tbe 
cases  in  this  court  arising  out  of  conditions 
subsequent  the  conditions  were  clearly  ex- 
pressed.   Messersmith  v.  Messersmith,  22  Mo. 
360,  Moore  v.  Wlngate.  53  Mo.  398,  Clarke  v. 
Brookfield,  81  Mo.  513,  51  Am.  Rep.  243.  El- 
lis T.  Kyger,  00  Mo.  600.  3  S.  W.  23,  and 
O'Brien  v.  Wagner,  94  Mo.  94,  7  8.  W.  ID,  4 
Am.  St.  Rep.  362,  are  cited  as  cases  so  mark- 
ed and  distinguished.     Black,  P.  J.,  writiii;; 
for  the  court,  commented  on  those  cases  ns 
follows:    "In  these  cases  words  of  condition 
were  used  or  there  were  clauses  of  re-entry  or 
reverter.    It  Is  a  familiar  rule  often  asserte<l 
in  the  books  that  conditions  subsequent  are 
not  favored  In  the  law,  because  they  have  the 
effect  in  case  of  breach  to  defeat  vested  es- 
tates; and,  when  relied  upon  to  work  a  forfei- 
ture, they  must  be  created  in  express  terms  or 
by  clear  implication.    2  Wash,  on  Real  Prop. 
(5th  Ed.)  7;   Morrill  v.  Railroad,  90  Mo.  174, 
9  S.  W.  657.    And  courts  will  construe  clauses 
in  deeds  as  covenants  rather  than  conditions. 
If  they  can  reasonably  do  so.    2  Wash,  on 
Real  Prop.  (5th  Ed.)  4.    It  is  also  true  that 
the  question  whether  a  clause  in  a  deed  Is 
a  condition  or  a  covenant  is  one  of  Intent  to 
be  gathered  from  the  whole  instrument  by 
following  out  the  object  and  spirit  of  the  deed 
or  contract    St  Louis  v.  Wiggins  Ferry  Com- 
pany, 88  Mo.   618.     Now,   the  substance  of 
this  deed  is  that  the  grantors  convey  the  land 
to  their  son,  reserving  to  themselves  a  life 
estate,  with  the  further  statement  that  he  is 
to  pay  the  taxes  and  support  the  grantors 
during  their  lives,  and  at  their  death  he  is 
to  have  possession.     No  apt  or  appropriate 
words  to  create  a  condition  are  used;    nor 
is  there  any  clause  of  forfeiture  or  of  re- 
entry or  of  reverter.    We  are  unable  to  find 
anything  in  this  deed,  whether  we  treat  it  as 
a  gift  or  as  made  for  a  money  consideration, 
which  win  justify  us  in  saying  it  is  a  deed 
upon  condition  subsequent.    To  say  tbe  stip- 
ulation in  tbe  deed  to  pay  tbe  taxes  and 
support  the  grantors  is  a  condition  subse- 
quent, the  nonperformance  of  which  will  de- 
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feat  the  estate  granted.  Is  to  make  a  stipula- 
tion for  the  parties  wblcb  they  did  not  see 
fit  to  make  for  themselres.  This  we  cannot 
do."  In  addition  to  the  general  principles 
outlined  alwve,  we  may  add  that  It  Is  famil- 
iar doctrine  that  forfeitures  (putting  it  with 
milduess)  are  not  favored  in  equity,  and 
that  (while  not  controlling)  It  is  not  entirely 
without  significance  that  there  is  no  express 
provision  making  the  subsequent  standing 
of  cars  on  the  switch  a  condition  subsequent, 
or  a  mutual  dependent  covenant,  nor  is  there 
shown  to  be  any  clause  of  reverter  in  the 
deed,  and  we  are  left  to  an  interpretation  of 
the  contract  by  the  good  sense  of  the  thing 
in  the  light  of  its  subject-matter  and  language 
used.  Further,  the  bill  does  not  proceed  on 
the  theory  of  fraud,  accident,  surprise,  mls- 
talce,  or  duress;  and  it  must  be  admitted 
that  as  a  general  rule  rescission  Is  an  equi- 
table remedy  restricted  to  cases  of  that  char- 
acter. 

However,  there  Is  another  doctrine,  viz. : 
Rescission  is  an  equitable  remedy  applied  in 
exceptional  cases  where  there  Is  failure  of 
the  entire  consideration  of  the  contract  or 
where  there  Is  such  radical  nonperformance 
of  a  mutual  dependent  covenant  going  to  the 
very  root  and  life  of  the  contract  as  amounts 
to  "abandonment  of  the  contract  and  re- 
leases the  other  party  from  any  duty  to  fur- 
ther recognize  Its  obligations."  7  Am.  &  Eng. 
Eoey.  (2d  Ed.)  p.  121.  A  sensible  limita- 
tion on  the  last  doctrine  Is  stated  in  the 
work  last  cited  (volume  24,  p.  619)  to  be :  "A 
bill  for  rescission  cannot  ordinarily  be  main- 
tained where  the  ground  of  relief  is  merely 
a  breach  of  contract  for  which  the  complain- 
ant can  obtafn  adequate  compensation  In  an 
action  at  law.  CJourts  of  equity  sometimes, 
however,  exercise  Jurisdiction  to  rescind  con- 
tracts upon  the  ground  of  a  breach  or  non- 
performance by  the  defendant  In  cases  where 
the  plaintiff's  remedy  at  law  would  be  inade- 
quate." Plaintiffs  must  stand  or  fall  on  the 
doctrine  last  announced,  and  we  have  come 
to  the  conclusion  that  the  bill,  measured  by 
that  doctrine  and  the  general  principles  al- 
ready outlined,  does  not  state  a  good  cause 
of  action  in  equity.  This  because  the  bill 
does  not  measure  up  to  the  requirements  of 
the  law  nor  state  a  case  on  all  fours  in  prin- 
ciple with  cases  relied  upon  by  learned  coun- 
sel to  sustain  it.  Those  cases  are  discussed 
!q  the  separate  opinion  of  Judges  Bland,  Nor- 
tonl,  and  Schuurmacber  in  Haydon  v.  Rail- 
road, 117  Mo.  App.  76,  93  S.  W.  833,  supra. 
Those  opinions  should  be  read  In  connection 
with  this ;  for  it  would  serve  no  useful  pur- 
pose to  fully  restate  the  reasoning  employed 
by  the  majority  of  the  Court  of  Appeals. 

Reliance  is  put  by  learned  counsel  of  plain- 
tiffs on  Lincoln  Trust  Co.  v.  Nathan,  175  Mo. 
32,  74  8.  W.  1007.  That  case  was  a  suit  for 
rent  arising  on  a  written  lease.  The  parties 
to  that  lease  bad  the  forethought  to  insert 
a  Are  clause.  That  clause  provided  that  the 
landlord  rebuild  or  repair  in  case  of  fire  as 


soon  as  possible,  and  In  that  immediate  con- 
nection it  was  further  provided  that,  in  con- 
sideration of  the  delivery  of  the  new  build- 
ing to  the  tenants  for  occupancy,  the  tenants 
agreed  to  pay  the  heavy  rent  reserved  for 
the  period  of  the  erection  of  said  new  bhild- 
ing.  A  fire  occurred.  The  landlord  was 
guilty  of  Inexcusable  delay  In  rebuilding. 
The  tenants  were  compelled  to  make  per- 
manent arrangement  for  another  building  to 
conduct  the  mercantile  business.  They  paid 
two  months'  rent  after  the  fire  while  the 
demised  premises  were  unfit  for  business  pur- 
poses, and  presently  were  sued  for  the  rent 
of  subsequent  months.  In  defense  they 
pleaded  the  provisions  of  the  lease  referred 
to,  asked  Its  rescission,  and  to  recover  the 
two  months'  rent  paid  after  the  fire.  This 
court  had  no  difficulty  In  reasoning  out  the 
conclusion,  obviously  sound,  that  in  a  case 
of  that  sort  It  would  be  against  conscience 
to  permit  the  landlord  to  violate  the  provi- 
sions of  the  lease  requiring  him  to  rebuild 
and  at  one  and  the  same  time  exact  from  the 
tenant  rent  for  premises  rendered  unfit  for 
use  through  the  landlord's  tortious  delay. 
It  was  well  held  that  the  covenant  to  pay 
rent  during  the  time  the  premises  vrere  dev- 
astated by  fire  was  dependent  upon  the  cove- 
nant to  rebuild.  This,  in  effect,  was  a  hold- 
ing that  there  was  an  entire  abandonn)ent 
and  repudiation  of  that  portion  of  the  lease 
yet  to  be  performed.  A  total  failure  of  con- 
sideration for  the  executory  part  of  the  lease 
and  rescission  was  decreed  with  recovery  of 
the  rent  paid  after  the  fire  in  reliance  on  per- 
formance. Not  only  is  the  case  dissimilar  to 
the  case  at  bar  in  vital  features,  but  observe 
there  was  no  attempt  to  have  the  lease  ripped 
up  from  Its  Inception  and  to  recover  for  all 
rents  paid.  The  executed  part  of  the  lease 
stood  and  the  rescission  related  back  to  the 
fire.  Here  there  Is  an  attempt  to  cancel  the 
compromise  agreement  In  toto,  whether  exe- 
cuted or  executory,  and  to  put  the  parties 
where  they  were  at  the  start  with  plaintiffs' 
right  to  recover  all  past  and  settled  dam- 
ages, as  well  as  future,  restored  to  them.  In 
the  absence  of  fraud  charged  and  proved,  the 
rescission  of  an  executed  contract  is  not  equi- 
table doctrine,  but  a  rescission  might  go  as  to 
part  unperformed  where  there  is  a  breach 
amounting  to  abandonment.  If  the  doctrine  of 
the  Nathan  Case  be  applied  closely  to  this,  the 
rescission  would  only  relate  back  to  the  time 
when  the  defendant  violated  its  covenant,  if 
covenant  it  be ;  and,  in  that  view  of  the  mat- 
ter, plaintiffs  do  not  contend  there  was  any 
necessity  to  go  into  equity  to  rescind  the  con- 
tract as  to  unreleased  damages  subsequent 
to  the  compromise  for  allowing  cars  to  stand 
on  the  switch.  This  for  the  plain  reason  that 
they  can  stand  on  that  provision  at  law  and 
recover  their  damages.  Other  cases  are  re- 
lied on  by  learned  counsel.  For  example, 
City  of  Grand  Haven  v.  Grand  Haven  Wa- 
terworks, 99  Mich.  106,  75  N.  W.  1075;  Farm- 
ers' Loan  &  Trust  Co.  v.  Galesburg,  133  U.  S. 
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156,  10  Sap.  Ct  810.  33  L.  Ed.  .573.     Those 
cases   are   considered   and   properly   distin- 
guished In  the  opinions  of  Judges  Bland  and 
Scbnarmacher,   supra    (q.   t.).     There   con- 
tracts were  entered  Into  to  furnish  water 
suitable  In  quality  and  amount,  and  proper 
fire  pressure  to  extinguish  fires  in  Galesburg 
and  Grand  Haven.     It  was  ruled  there  was 
not  only  an  entire  failure  of  consideration, 
but  more,  to  wit,  nn  inability  to  perform,  and 
rescission  was  decreed.    A  close  glass  of  those 
cases  shows  that  the  drastic  result  reached 
was  predicated  on  vital   facts  absent  from 
the  case  at  bar.    In  a  soundly  reasoned  case 
— Union  Pac.  R.  R.  Co.  v.  Travelers'  Ins.  Co., 
49  U.  S.  App.  752,  83  Fed.  076,  28  C.  C.  A.  1 
— the  test  formulated  by  Lord  Mansfield  in 
Boone  V.  Eyre,  1  II.  Bl.  273,  Is  approved,  viz. : 
"Where  mutual  covenants  go  to  the  whole 
of  the  consideration  on  both  sides,  they  are 
mutual  conditions,  the  one  precedent  to  the 
other.     But  where  they  go  only  to  a  part, 
where  a  breach  may  be  paid  for  in  damages, 
there  the  defendant  has  a  remedy  on  his  cove- 
nant, he  shall  not  plead  it  as  a  condition 
precedent."    Judge  Sanborn  speaking  for  the 
court  commented  as  follows:    "The  breach 
of  a  covenant  of  that  class,  a  dependent  cove- 
nant which  goes  to  the  whole  consideration 
of  the  contract,  gives  to  the  injured  party 
the  right  to  treat  the  entire  contract  as  bro- 
ken ond  to  recover  damages  for  a  total  breach 
[citing  authorities].     But  a  breach  of  the 
covenant    of   the   second   class,   a    covenanf 
which  does  not  go  to  the  whole  consideratlor 
of  the  contract,  but  Is  subordinate  and  Inci- 
dental to  its  main  purpose,  does  not  con- 
stitute a  breach  of  the  entire  contract  or  put 
an  end  to  the  agreement,  but  the  injured 
party  Is  still  bound  to  perform  his  part  of  the 
contract,  and  the  only  damages  he  can  recover 
consist  In  the  difference  between  the  amount 
which  he  actually  received  or  lost  and  the 
amount  which  he  would  have  received  or 
lost  If  the  broljen  covenant  had  been  kept  [cit- 
ing numerous  cases]."     Now,  what  was  the 
"whole   consideration"   of   the  contract   and 
deed  to  be  rescinded  here?    Damages  to  ac- 
crue In  the  future  from  blocking  access  to  or 
egress  from  plaintiffs'  real  property  by  al- 
lowing cars  to  unnecessarily  stand   on   the 
switches?     Not  at  all.     That  character   of 
damages    flowing   from    that    character    of 
wrong,  then  noneslstlng  because  future,  was 
merely  Incidental.    To  get  at  the  real  con- 
sideration, we  must  look  to  the  character  of 
the  controversy.     Plaintiffs  were  contending 
that   the  switch  was  unlawfully  laid,  and 
that  any  movement  of  cars  whatever  on  that 
unlawful   switch    was   actionable,   and   that 
the  unlawful  location  of  the  switch  was  ac- 
tionable.    They  were  willing  to  accept  mon- 
ey to  settle  that  controversy.    They  did  ac- 
cept money  and  by  that  oct,  in  the  absence 
of  fraud,  settled  It  forever,  ond  by  deed  con- 
veyed to  defendant  the  right  to  locate  and 
use  the  switch  for  switching  punwses,   on 
the  theory,  presumably,  that  they  held  tlie 
fee  in  the  land  appropriated  by  the  switch 


(probably  a  street).  Such  was  the  contro- 
versy and  main  consideration  in  Its  settle- 
ment. The  good  sense  of  the  thing  is  that 
the  location  and  use  of  this  switch,  barring 
the  standing  of  cars  thereon  unnecessarily, 
were,  as  said,  set  at  rest  fcr  all  time  by  the 
compromise,  and  that  all  past  and  prospective 
damages  incident  to  the  location  of  the 
switch  and  the  proper  use  of  it  were  estimat- 
ed, paid,  and  wiped  off  the  slate.  The  con- 
tract means  that  future  damages  for  the  im- 
proper use  of  the  switch  were  not  settled,  and 
that  defendant  agreed  not  to  make  such  spec- 
ified improper  use  of  it 

Moreover,  do  not  courts  favor  amicable 
settlements  in  the  absence  of  fraud,  as  here? 
Does  equity  proceed  In  rescission  in  a  revenge- 
ful mood?    Why  rip  up  this  settlement  w^hen 
the  failure  to  perform  does  not  go  to  the 
whole  consideration,  and  when  there  is  no 
obstacle  in  the  road  of  recovery  of  full  dam- 
ages by  a  suit  at  law  for  nonperformance 
In  one  particular?    If  the  words  of  the  con- 
tract following  the  phrase,  "but  with  the  dis- 
tinct understanding,"  be  construed  as  a  cove- 
nant that  defendant  will  ke^  its  switch  cara 
moving  and  not  unnecessarily  standing   la 
front  of  plaintiffs'  property,  then  what  le- 
gal reason  can  be  given  why  full  relief  by 
way  of  damages  for  its  breach  may  not  be 
recovered?    We  know  of  none.    Or,  if  plain- 
tiffs prefer  to  Ignore  the  contract  and  sue  for 
the  wrong  done  them  In  obstructing  access 
to  and  egress  from  their  property  since  the 
compromise  agreement,  could  defendant  in- 
terpose the  contract  as  a  defense?     Would 
not  Its  very  profert  in  court  show  that  such 
"prospective"  damages  were  not  compromis- 
ed?    It  has  been  loosely  said   that,   if   the 
contract  would  not  have  been  entered   Into 
but  for  the  covenant  broken,  then  there  Is 
such  failure  of  consideration  as  will  entitle 
the  Innocent  party  to  rescission.    We  find  but 
one  case  going  to  that  extent,  an  old  one  In 
Louisiana — Moreau  v.  Chauvln,  8  Rob.   157. 
That  case  seems  to  have  ridden  off  on  a  con- 
struction of  the  Louisiana  Code — a  code  bas- 
ed on  the  civil  law.    As  a  general  proix>sl- 
tion  we  do  not  agree  to  the  rule  announced- 
Many  provisions  in  many  contracts  do  not  go 
to  the  whole  consideration  or  touch  the  life 
and  essence  of  the  contract,  and  yet,  perad- 
venture,  the  contract  would  not  have  been 
made  if  the  provision  had  not  been  inserted. 
The   approved   doctrine   Is   contrary    to    the 
holding  in  the  Moreau  Case,  and  the  rule  an- 
nounced there  Is  too  narrow.    Therefore,  if 
plaintiffs  had  proved  by  oral  testimony  that 
they  would  not  have  entered  into  the  con- 
tract of  compromise  and  executed  the  deed, 
except  the  provision  we  have  been  consider- 
ing had  been  put  into  it,  yet  it  is  for  the 
court  to  construe  the  contract,  and,  if  such 
evidence  were  admissible,  we  must  still  hold 
the  contract  and  deed  were  not  subject  to  be 
rescinded  on  the  case  made  by  the  bill. 

Let  the  Judgment  of  the  circuit  court  be 
affirmed.    All  concur. 
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GRIMES  T.  MILLER  et  al. 

(Supreme   Court   of  Missouri,  DiTision  No.  2. 

June  29,  1900.) 

1.  AcTiOK  (J  4C*)— Causes  of  Action— Join- 
deb— Ejectment  AND  Partition. 

Rev.  St.  1899,  §  593  (Ann.  St.  1906.  p.  619), 
providing  that  plaintiff  may  unite  in  tlie  same 
petition  several  causes  of  action  whether  de- 
nominated legal  or  equitable,  or  both,  where 
they  all  arise  out  of  the  same  transaction  or 
transactions  connected  with  the  same  subject  of 
action,  authorizes  the  joinder  of  a  cause  of  ac- 
tion for  ejectment  with  a  count  in  partition, 
where  they  relate  to  the  same  land. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  S  461 ;   Dec  Dig.  f  40.*] 

2.  JcDGUENT    (J    707*)  —  Conclusiveness  — 
Persons  Not  Parties. 

An  absent  heir  who  was  presumed  to  be 
dead,  and  whose  interest  was  not  considered  in 
a  suit  for  partition  of  property  to  which  he  was 
not  made  a  party,  was  not  bound  by  the  de- 
cree. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  1230;   Dec  Dig.  §  707.*] 

3.  Death  (i  2*) — Presumption— Absence. 

Where  an  absent  heir  had  no  knowledge 
that  his  mother  was  dead  or  that  she  left  an  es- 
tate, or  of  a  former  partition  proceeding  be- 
tween the  other  heirs,  disregarding  his  interest, 
and  when  he  left  the  state  he  had  no  property 
liable  to  be  affected  by  his  absence,  and  his 
mother  did  not  die  untu  12  years  after  his  re- 
moval therefrom,  the  fact  that  he  bad  been  ab- 
sent for  more  than  7  years,  and  in  the  mean- 
time the  other  heirs  had  partitioned  and  sold 
the  property  to  which  he  was  entitled  to  an  un- 
divided interest  to  a  bona  fide  purchaser,  did 
not  raise  a  conclusive  presumption  of  his  death, 
so  as  to  preclude  his  recovering  his  interest  on 
his  return. 

[FA.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  «l-3;  Dec  Dig.  J  2.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;    C-  A.  Mosman,  Judge. 

Suit  by  Peter  O.  Grimes  against  Henry 
Miller  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Mytton  &  Parkinson  and  Charles  C.  Crow, 
for  appellants.  Chas.  F.  Strop,  Henry  M. 
Ramey,  Jr.,  and  Eugene  Silverman,  for  re- 
BTondent 

GANTT,  P.  J.  This  is  an  action  In  two 
counts;  the  first  being  ejectment  for  pos- 
session of  an  undivided  one-fourth  of  the 
northeast  quarter  of  the  northeast  quarter 
of  section  26,  township  56,  range  35,  all  In 
Buchanan  county.  Mo.  The  ouster  was  laid 
on  the  19tb  of  January,  1900.  The  second 
connt  was  one  for  partition  of  the  same 
land.  It  was  admitted  that  the  plaintiff  was 
the  son  of  Mabala  Grimes,  and  that  the 
said  Mabala  Grimes  at  the  time  of  her  death 
owned  said  real  estate,  and  that,  if  plaintiff 
had  any  Interest,  It  was  a  one-fourth  Inter- 
est; the  only  evidence  offered  by  plaintiff 
being  as  to  the  value  of  the  monthly  rents 
and  profits.  It  appeared  from  the  evidence 
offered  by  the  defendant  that  In  1806  a  par- 
tition of  the  premises  was  bad  among  all 


the  belrs  of  Mahala  Grimes,  deceased,  ex- 
cept the  plaintiff  herein,  and  he  was  not  a 
party  to  said  partition  suit  In  that  action, 
the  premises  were  divided  In  kind,  and  the 
defendant  became  the  owner  of  the  interest 
of  the  distributees  and  heirs  by  deeds  from 
them  about  a  year  after  that  partition  was 
made.  Upon  this  state  of  facts,  the  circuit 
court  rendered  Judgment  for  possession  of  the 
one-fourth  interest  in  said  property  to  which 
he  was  entitled  as  the  son  of  Mahala  Grimes. 
The  cause  then  proceeded  on  the  second 
count  of  the  petition,  and  the  same  evidence 
and  the  same  admissions  were  offered,  to- 
gether with  the  Judgment  in  ejectment  on 
the  first  count.  And  thereupon  the  court 
rendered  a  decree  of  partition  adjudging 
plaintiff  was  entitled  to  one  undivided  one- 
fourth  of  the  said  premises  and  the  defend- 
ant three-fourths.  It  was  agreed,  and  the 
court  so  adjudged,  that  the  lands  could  not 
be  divided  In  kind  without  Injury  to  the 
rights  of  the  parties,  and  accordingly  It  was 
ordered  sold,  and  the  proceeds  divided  ac- 
cording to  the  rights  of  the  parties  as  ad- 
Judged.  From  that  Judgment  the  defend- 
ants have  appealed. 

1.  Sectlcm  593,  Rev.  St.  1899  (Ann.  St. 
1906,  p.  619),  provides  that  "the  plaintiff 
may  unite  in  the  same  petition  several  caus- 
es of  action  whether  tbey  be  such  as  have 
heretofore  been  denominated  legal  or  equi- 
table or  both,  where  tbey  all  arise  out  of: 
First,  the  same  transaction  or  transactions 
connected  with  the  same  subject  of  action." 
The  subject-matter  of  this  action  Is  the  land 
and  the  parties  are  the  same  and  we  can  see 
no  reason  why  the  count  in  ejectment  was 
not  properly  Joined  with  the  count  In  par- 
tition. Morrison  v.  Herrlngton,  120  Mo. 
60.5,  25  S.  W.  568;  Lane  v.  Dowd,  172  Mo. 
174,  72  S.  AV.  632;  Scarborough  v.  Smith,  18 
Kan.  399.  Indeed,  It  seems  too  plain  for  dis- 
cussion that,  where  an  heir  Is  denied  recog- 
nition In  the  division  of  his  ancestor's  land, 
he  has  no  other  recourse  except  to  briug 
his  action  in  ejectment  to  compel  a  recogni- 
tion of  his  right,  and,  if  he  succeeds  therein, 
there  Is  no  reason  why  he  sboxild  not  pro- 
ceed at  once  with  his  right  to  partition. 

2.  The  real  reason  alleged  by  the  defend- 
ants for  the  reversal  of  this  Judgment  Is 
that  the  plaintiff's  family  and  the  defend- 
ants who  purchased  from  them  believed 
that  the  plaintiff  was  dead  at  the  time  that 
the  defendant  acquired  her  Interest  in  the 
lands  In  controversy.  The  evidence  tended 
to  show:  That  the  plaintiff  left  Buchanan 
county  21  years  before  December,  1905,  and 
had  not  been  heard  from  until  1900  or  1901. 
That  In  1896  his  mother,  Mahala  Grimes, 
died  the  owner  of  the  fee  in  this  land,  and 
In  the  same  year  a  granddaughter  of  Mahala 
Grimes  Instituted  a  partition  suit  In  the 
circuit  court  of  Buchanan   county  against 
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Cicero  Smith  and  Homer  Smith,  alleging  In 
her  petition  that  she  and  the  said  Cicero  and 
Homer  Smith  were  the  sole  and  only  chil- 
dren and  grandchildren  of  Mahala  Grimes, 
deceased,  and  the  said  defendants  'Homer 
and  Cicero  Smith  in  their  answers  In  said 
partition  snlt  admitted  the  said  allegations 
to  be  true,  and  thereupon  the  court  found 
that  the  said  Effie  Thomas  and  the  said  Ci- 
cero and  Homer  Smith  were  the  sole  heirs 
at  law  of  the  said  Mahala  Grimes,  deceas- 
ed, and  Judgment  in  partition  was  rendered 
and  said  land  divided  among  the  said  Effie 
Thomas  and  the  said  Cicero  and  Homer 
Smith,  and  thereafter  the  said  Cicero  and 
Homer  Smith  and  Effie  Thomas  conveyed 
thebr  several  Interests  in  said  lands  to  the 
defendant  Henry  Miller,  and  the  said  Henry 
Miller  then  conveyed  the  same  to  Elgle  Mil- 
ler. Defendants  invoice  the  presumption  of 
death  arising  from  the  absence  of  the  plain- 
tiff from  Buchanan  county,  and  insist  that 
the  plaintiff,  having  created  this  legal  pre- 
sumption by  his  absence,  is  now  precluded 
from  claiming  against  an  Innocent  person 
who  purchased  said  land  In  good  faith  after 
a  decree  in  partition  between  the  remaining 
heirs  at  law.  As  to  the  partition  suit  be- 
tween Effie  Thomas  and  Cicero  and  Homer 
Smith,  the  plaintiff  herein  was  no  party 
thereto,  and,  of  coarse,  is  not  bound  by  the 
decree  In  that  case.  This  is  too  plain  for 
discussion.  It  Is  not  pretended  that  there 
is  hnj  evidence  of  any  inducement  by  the 
plaintiff  to  the  defendants  in  this  case  to 
purchase  the  land,  or  that  he  did  any  act 
which  would  estop  him  from  claiming  his 
Interest  In  this  land,  unless  It  Is  his  absence 
from  the  state  for  more  than  seven  years. 
In  Scott  V.  McNeal,  154  U.  S.,  loc.  clt.  49,  14 
Sup.  Ct  1114,  88  L.  Ed.  896,  the  Supreme 
Court  of  the  United  States  said:  "The  fact 
that  a  person  lias  been  absent  and  not  heard 
from  for  seven  years  may  create  such  a  pre- 
sumption of  his  death  as  if  not  overcome 
by  other  proof  is  such  prima  facie  evidence 
of  hl3  death  that  the  probate  court  may  as- 
sume him  to  be  dead  and  appoint  an  admin- 
istrator of  bis  estate,  and  that  such  an  ad- 
ministrator may  sue  upon  a  debt  due  to 
him.  But  proof  under  proper  pleadings  even 
in  a  collateral  suit  that  be  was  living  at  the 
time  of  the  appointment  of  the  administrator 
controls  and  overthrows  the  prima  facie  evi- 
dence of  his  death,  and  establishes  that  the 
court  had  no  Jurisdiction  and  the  adminis- 
trator no  authority,  and  he  Is  not  bound 
either  by  the  order  appointing  the  adminis- 
trator or  by  the  Judgment  In  any  suit  brought 
by  the  administrator  against  a  third  person 
because  he  was  not  a  party  to  and  had  no 
notice  of  either."  It  was  not  shown  that 
tlie  plaintiff  knew  that  his  mother  wns  dead 
or  that  she  left  an  estate,  or  that  he  had 
any  knowledge  whatever  of  the  former  par- 
tition proceedings  between  the  other  heirs. 
When  plaintiff  left  this  state,  he  had  no 
property  here  that  was  liable  to  be  affect- 


ed by  bis  absence,  and  bis  mother  did  not 
die  until  12  years  after  bis  removal  from 
the  state,  and  there  is  absolutely  no  evi- 
dence, as  already  said,  that  he  had  notice 
of  his  mother's  death,  or  that  she  left  an 
estate  to  which  he  was  an  heir.  In  the 
case  of  Scott  v.  McNeal,  above  referred  to. 
the  Supreme  Court  of  the  United  States  re- 
ferred to  the  case  of  Lavln  y.  Emigrant  In- 
dustrial Savings  Bank  (C.  C.)  1  Fed.  641,  18 
Blatchf.  1,  in  which  it  was  held  "that  let- 
ters of  administration  upon  the  estate  of  a 
living  man,  issued  by  the  surrogate  after  Ju- 
dicially determining  that  he  was  dead,  were 
null  and  void  as  against  him;  that  payment 
of  a  debt  to  an  administrator  so  appointed' 
was  no, defense  to  an  action  by  him  against 
the  debtor;  and  that  to  bold  such  adminis- 
tration valid  against  him  would  deprive  him 
of  bis  property  without  due  process  of  law 
within  the  meaning  of  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States. 
This  court  concurs  in  the  proposition  there 
announced  'that  It  Is  not  competent  for  a 
state  by  a  law  declaring  a  Judicial  determina- 
tion that  a  man  is  dead  made  In  his  absence 
and  without  any  notice  to  or  process  issued 
against  him  conclusive  for  the  purpose  of 
divesting  him  of  bis  property  and  vesting 
it  in  an  administrator  for  the  benefit  of  his 
creditors  and  next  of  kin  either  absolutely 
or  in  favor  of  those  who  Innocently  deal 
with  such  administrator.  The  Immediate 
and  necessary  effect  of  such  a  law  is  to  de- 
prive him  of  his  property  without  any  pro- 
cess of  law  whatever  as  against  him,  al- 
though it  Is  done  by  process  of  law  against 
other  people,  his  next  of  kin  to  whom  no- 
tice is  given.  Such  a  statutory  declaration 
of  estoppel  by  a  Judgment  to  which  he  is 
neither  party  nor  privy  which  has  the  Im- 
mediate effect  of  divesting  him  of  his  prop- 
erty Is  a  direct  violation  of  this  constitu- 
tional guaranty.' "  So  In  this  partition  suit 
between  plaintiff's  brothers  and  niece  he 
was  not  made  a  party  to  the  suit,  and,  of 
course,  his  rights  were  unaffected  thereby. 
We  have  given  due  consideration  to  the  ar- 
gument of  defendants'  counsel  that.  If  this 
case  is  affirmed,  they  will  have  paid  their 
money  for  a  portion  of  this  land  and  will 
lose  it,  but  this  Is  no  answer  to  the  claim 
of  the  plaintiff  that  this  Is  his  property,  and 
that  he  has  done  no  act  and  been  guilty  of 
no  representation  or  inducement  to  mislead 
the  defendants.  He  is  not  responsible  for 
the  fact  that  his  brothers  and  niece  made 
representations  In  their  suit  for  partition  tp 
the  effect  that  they  were  the  only  heirs  at 
law  of  Mahala  Grimes.  To  deny  him  his  re- 
covery in  this  case  would  be  to  deprive  hlnj 
of  his  property  without  due  process  of  law, 
and  leave  him  absolutely  without  remedy 
for  the  loss  of  his  estate.  On  the  other 
hand,  the  defendants  had  it  within  their 
power  to  require  their  grantors  to  give  them 
warranty  deeds  and  a  perfect  abstract  of 
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title  before  Investing  their  money  in  this 
land. 

The  equity  of  the  case  coincides  In  our 
opinion  with  the  plain  law  of  the  case,  and 
that  Is  that  the  circuit  court  properly  de- 
creed this  one-fourth  of  this  land  to  belong 
to  the  plaintiff;  and  Its  Judgment  is  there- 
fore aCBrmed. 

BUBGESS  and  FOX,  JJ.,  concur. 


GIVENS  et  al.  t.  OTT. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

July  1,  1909.) 

1.  Deeds  (J  211*)— Capacity  to  Execute— 

SUFFICIENOT    OF    EVIDENCE. 

Evidence  held  InsufBcient  to  8Qi>port  a  find- 
ing that  irrantor  possessed  the  requisite  knowl- 
edge and  intent  to  convey  when  he  executed  a 
deed  in  artlculo  mortis. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {{  638-^0;   Dec.  Dig.  {  211.»] 

2.  Appeai,  and  Ebbob  (t  1009*)— Review— 
Equitt  Case. 

In  an  equity  case  the  Supreme  Court  will 
proceed  de  novo,  deferring  somewhat  to  the 
trial  court's  findings ;  but,  if  its  findings  and 
judgment  are  not  sustained  by  the  evidence  and 
law.  then  the  Supieme  Court  will  malce  its  own 
findings  and  enter  judgment  as  equity  may  re- 
quire. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3970-3978;  Dec.  Dig.  i 
1009.^] 

3.  Deeds  ({  68*)— Deij;vebt— To  Thibd  Peb- 

BON. 

Grantor  employed  a  lawyer  to  draft  a  deed, 
which  he  did,  and  sent  it  by  a  jnstice  of  the 
peace  to  grantor  for  his  aclinowlcdgment.  Be- 
fore the  justice  signed  the  certificate  of  ac- 
liDowledgment,  and  before  he  delivered  the  deed 
to  the  lawyer,  grantor  died.  Held,  that  there 
vraa  no  delivery  of  the  deed  during  the  lifetime 
of  grantor. 

[Bd.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  I  132 ;   Dec.  Dig.  S  58.*] 

A.  Deeds  (I  56*)— Validitt—Dei,ivkbt— Ef- 
fect OF  Death. 

The  death  of  grantor  removes  all  authori- 
ty to  thereafter  deliver  the  deed. 

[Ed.  Note. — For  other  ca.ses,  see  Deeds,  Cent. 
Dig.  i  123;    Dec.  Dig.  i  56.*] 

5.  WiLxs  (5  88*)— Conveyances  Distinouish- 
ED  FBOU  Otheb  Tbansactions— Testtauen- 

TABT  CHABACTEB. 

An  instrument  to  be  good  as  a  deed  must 
convey  a  present  interest,  and,  where  it  Is  to 
tal<e  effect  and  become  operative  alone  upon  the 
death  of  grantor,  it  is  testamentary  in  char- 
acter and  insufficient  as  a  deed. 

(Bd.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  S{  208,  209;   Dec.  Dig.  {  88.*] 

6.  Wnx8  (8  8.'>8*)— CoNSTBucnoN— Residu- 
abt  Clause— Presumption  Against  Intes- 
tacy. 

Under  a  will  giving  to  testator's  widow  one 
half  of  the  proceeds  to  a  sale  of  his  land  and 
the  other  half  to  a  university,  and  giving  all 
his  other  property  to  his  widow,  the  university 
having  declined  to  accept  its  one-half  of  the 
proceeds,  the  same  passed  to  the  widow  by  vir- 
tue of  the  residuary  clause  and  cannot  be  held 
not  to  be  thereby  covered,  for  it  will  be  pre- 
sumed from  the  execution  of  a  will  that  testa- 


tor intended  to  dispose  of  his  entire  estate  and 
not  to  die  intestate  as  to  any  portion  of  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  2180 ;   Dec.  Dig  §  858.*] 

7.  Wills  (§  725*)— Option  of  Beneficiabt  to 
Take  Land  Instead  of  Pboceeds  Xiiebe- 

OF. 

The  owner  of  both  the  legal  and  equitable 
title  to  funds  that  would  arise  from  a  sale  of 
real  estate  under  the  direction  of  a  will  may, 
if  he  so  elect,  prior  to  the  actual  sale,  under 
the  doctrine  of  equitable  conversion  and  recoa- 
version,  talce  the  real  estate  itself. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  1732 ;   Dec.  Dig.  {  725.*] 

8.  Adverse  Possession  ({  62*)— Accbual  or 
Cause  of  Action— Occupation  of  Pbem- 
I8EB  BY  Virtue  of  Widow's  Quarantine. 

The  right  of  a  widow  to  the  possession  and 
occupancy  of  the  messuages  and  plantation  is 
inciaental  to  and  dependent  upon  her  posses- 
sion and  occupancy  of  the  mansion  house  of  her 
deceased  husband,  and  without  the  latter  she 
has  no  right  to  the  possession  and  occupancy  of 
the  former  by  virtue  of  her  quarantine,  and,  if 
she  occupies  the  plantation  without  having  the 
mansion  house,  then  such  possession  is  not  in- 
cidental to  her  quarantine,  and,  having  no 
quarantine^  there  is  nothing  to  prevent  the  stat- 
ute of  limitations  from  running  when  the  wid- 
ow talces  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  fS  329,  830;  Dec.  Dig.  S 
62.*] 

Graves,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   CO.  Tlchenor,  Judge. 

Action  by  Martha  E.  GIvens  and  others 
against  Christian  Ott,  Jr.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

The  plaintiffs  are  the  collateral  heirs  of 
James  Chambers,  deceased,  and  they  brought 
this  suit  under  section  650,  Ber.  St  1899 
(page  667,  Ann.  St  1900),  to  have  the  court 
ascertain  and  determine  the  title  to  the  real 
estate  described  in  the  petition.  The  peti- 
tion contains  two  counts ;  one  based  upon 
said  section,  and  the  other  is  ejectment  In 
the  usual  form.  The  answer  is  in  the  nature 
of  a  cross-bill,  based  upon  the  same  section 
of  the  statute,  and  a  plea  of  the  statutes  of 
limitations.  The  reply  was  a  general  denial. 
A  trial  was  had  before  the  court  without  the 
intervention  of  a  Jury,  which  resulted  In  a 
Judgment  in  favor  of  defendant  from  which 
plaintiffs  appealed. 

The  substantial  facts  of  the  case  are  undis- 
puted, and  are  stated  as  follows  In  appel- 
lants' brief,  with  slight  interpolations  in  one 
or  two  places: 

On  the  trial  it  was  admitted  that  both  par- 
ties claim  through  James  Chambers,  deceas- 
ed, and  that  he  was  in  possession  of  the  land 
at  the  time  of  bis  death,  and  that  he  owned 
the  land.  Plaintiffs  Introduced  evideuce 
tending  to  prove  that  they  were  and  arc  the 
helBS  at  law  of  the  said  James  Chambers.  It 
was  admitted  that  the  defendant  was  In  pos- 
session at  the  time  the  suit  was  brought  and 
tried.  The  land  In  controversy  Is  the  W.  ^4 
of  the  S.  W.  %  of  section  22,  and  the  E.  %  of 
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the  S.  E.  %  of  section  21,  all  in  township  49 
of  range  32  In  Jackson  county,  Mo.  "James 
Chambers  probably  entered  this  laud.  At  any 
rate  he  owned  it  as  far  back  as  1858.  In 
that  year  at  a  partition  sale  of  the  land  of 
his  wife's  father  he  bought  the  W.  %  of  the 
E.  %  of  section  22,  which  is  separated  from 
this  tract  1,320  feet  by  an  intervening  80 
acres  lying  north  and  south,  and  the  S.  W. 
S.  R  of  section  15,  all  in  the  same  township 
and  range,  making  200  acres.  This  tract  Is 
referred  to  in  the  testimony  as  the  200-acre 
tract,  and  the  land  iu  controversy  is  referred 
to  as  the  160-acre  tract  They  are  both 
shown,  and  their  relation  to  each  other,  by 
the  accompanying  plat: 

L.    49.32 


16 

.15 

21 

22I 

■i       1 
^       1 

'He  and  his  family  Uved  on  the  200-acre 
tract,  and  used  both  tracts  together  as  one 
farm ;  the  house  being  towards  the  south  of 
the  200-acre  tract."  This  they  did  up  to  the 
time  of  his  death  and  the  death  of  his  widow, 
who  survived  him  many  years.  His  family 
consisted  of  a  wife  and  two  children,  one  a 
boy  who  was  killed  In  the  battle  of  Inde- 
pendence on  August  11,  1862,  the  other  a 
daughter,  named  Evallne.  who  married  a  man 
named  Smith,  and  is  referred  to  in  the  evi- 
dence as  Evnline  Smith  On  April  29,  1803, 
James  Chambers  and  his  wife  made  a  deed 
of  gift  to  Evallne  Smith  of  the  200-acre  tract 
but  continued  to  live  on  it  as  before. 

"On  July  27,  18(58,  James  Chambers  ipade  a 
will,  to  the  following  purport- 

"'In  the  name  of  God,  Amen:  I,  James 
Chambers,  of  the  county  of  Jackson,  in  the 
state  of  Missouri,  although  afflicted  in  body, 
being  of  sound  and  disposing  mind  and  mem- 
ory, do  make  and  publish  this  my  last  will 
and  testament,  as  follows: 

"  'Item  1.  I  will  that  my  body  be  buried  In 
a  decent  Christian  manner. 

"  'Item  2.  That  my  funeral  expenses  and 
all  'my  Just  debts  be  paid  as  soon  after  my 
decease  as  possible  out  of  my  personal  prop- 
erty or  other  of  my  estate. 

"  'Item  3.  I  am  now  the  legal  owner  in  fee 
of  the  following  described  tracts  of  land' sit- 
uated in  county  of  Jackson,  state  of  Missouri, 
to  wit:  The  west  half  of  the  southwest  quar- 
ter of  section  22,  and  the  east  half  of  the 
southeast  quarter  of  section  21,  all  in  town- 
ship 40,  range  32.    And  it  is  my  will  and  de- 


sire that  my  ezecutrices  hereinafter  namec 
and  appointed,  at  such  time  after  my  deatti  at 
they  may  see  fit  and  proper,  sell  said  laud  al 
either  public  or  private  sale  on  such  terms  a: 
they  may  think  best,  one-half  of  the  amouni 
of  the  proceeds  of  the  sale  of  which  I  wii: 
and  bequeath  to  my  beloved  wife,  Margaret 
B.  Chambers,  and  whatever  shall  remaio 
thereof  after  the  payment  of  my  funeral  ex- 
penses. Just  debts  and  necessary  expenses  of 
settling  up  my  estate,  I  will  and  bequeath  to 
the  Theological  Department  of  the  Cumber- 
land Presbyterian  University,  located  at  Let>- 
anon,  Tenn.,  and  to  be  paid  to  the  proper  of- 
ficers of  said  university  by  my  said  execu- 
trices  so  soon  after  they  shall  sell  said  laud 
and  collect  the  proceeds  thereof  as  may  be 
convenient,  and  to  be  held  and  used  by  said 
officers  of  said  university  as  part  of  the  en- 
dowment fund  of  said  theological  depart- 
ment thereof. 

"  'Item  4.  Having  heretofore  amply  provid- 
ed for  my  daughter,  Mrs.  Eva  C.  Smith,  I 
have  made  her  no  bequest  herein. 

"  'Item  5.  I  hereby  will  and  bequeath  unto 
my  dear  wife  all  other  property,  assets  and 
effects  of  every  kind  and  description  of  whlcti 
I  may  die  seised  and  possessed. 

"  'Item  6.  1  appoint  my  dear  wife,  Margar- 
et B.  Chambers,  and  my  dear  daughter,  Mrs. 
Eva  C.  Smith,  executrices  of  this  my  last 
win  and  testament 

"  'Witness  my  hand  and  seal,  this  27th 
day  of  July,  1808.' 

"On  the  28th  of  May,  1870,  Evallne  Smith 
made  her  will,  and  in  November,  1873,  died, 
and  the  will  was  probated  on  November  14, 
1873.     In  it  she  says:   'I  will  and  bequeath 
to  the  trustees  of  the  Cumberland  Univer- 
sity at  Lebanon,  Tenn.,  for  the  endowment 
of  and  professorship  in  part,  of  either  the 
Theological   Department,   or  the  concurrent 
course  of   said   University   as   the  trustees 
think  best  one  tract  of  land  lying  in  Jack- 
son county,  Missouri,  to  wit,  the  southwest 
quarter  of  the  southeast  quarter  of  section 
15,  township  49  of  range  32;   also  the  west 
half  of  the  southeast  quarter  and  the  west 
half  of  the  northeast  quarter  of  section  21, 
same   township   and   range.     This  proi)erty 
to  remain  in  the  hands  of  my  mother,  Mrs. 
M.  Chambers,  until   her  death  in  cnse  she 
should  survive  me,  and  then  to  go  to  the  trus- 
tees of  Cumberland  University,  but  In  this 
case  It  is  only  the  use  of  the  land  that  is  l)e- 
queatlied  to  my  mother  and  not  the  right 
to  dispose  of  It.'  " 

James  Chambers  died  on  the  29th  of  June, 
1876.  About  30  minutes  before  his  death 
he  and  his  wife,  Margaret  Chambers,  signed 
and  acknowledged  a  deed  of  gift  of  the  160- 
acre  tract  (the  land  In  controversy)  to  the 
Board  of  Publication  of  the  Cumberland 
Presbyterian  Church  of  Nashville,  Tenn.,  and 
the  following  Is  the  finding  of  Judge  Tiche- 
nor  rpRardlng  the  execution  of  that  deed: 

"The  death  of  James  Chambers  was  due 
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to  a  kick  of  a  mule  recelTed  a  few  days  be- 
fore he  died.  About  an  hour  before  bis 
death,  be  executed  a  deed  to  the  land  is  con- 
troversy to  the  Board  of  Publication  of  the 
Cumberland  Presbyterian  Church  of  Nash- 
Tille,  Tenn.  At  the  time  he  was  suffering 
greatly,  and  the  erldence  is  not  so  clear  as 
to  his  mental  condition  as  I  could  wish  it, 
jet  it  is  certain  that  he  wished  and  intended 
to  make  this  deed  some  time  before  he  did 
10,  and  ail  say  that  he  recognized  the  ofBcial 
who  took  the  acknowledgment.  I  find  that 
be  bad  suScient  capacity  to  make  a  deed — 
knew  and  intended  what  be  was  doing  when 
be  did  80.  I  find,  however,  that  the  grantor 
died  while  the  deed  was  in  the  hands  of  the 
official  who  took  the  acknowledgment  and 
before  he  signed  the  certificate.  This  deed 
was  recorded  July  7,  1876,  and  is  for  a  re- 
cited consideration  of  $1.  It  is  the  usual 
form  that  It  ends  as  follows:  To  have  and 
to  bold  the  same  unto  said  second  party, 
their  snccessors'  and  assigns  forever;  this 
conveyance  not  to  take  effect  till  our  death 
and  that  of  the  survivor  of  us.  Witness  our 
hands  and  seals  this  2gth  day  of  June,  1876. 

bis 
James  X  Chambers.  [Seal.]  M.  B.  Cham- 
mark 
bers.  (Seal.]'  On  the  22d  of  July,  1876,  after 
the  death  of  James  Chambers,  his  widow, 
Margaret  Chambers,  probated  the  will  which 
be  bad  executed  in  1868  and  qualified  as  ex- 
ecutrix, and  made  final  settlement  on  the  lltb 
day  of  November,  1878,  and  was  discharged 
as  such  executrix. 

"James  Chambers  resided  on  the  200-acre 
tract  and  used  the  two  pieces  of  land  as  one 
tarm  from  1858  to  the  time  of  his  death,  and 
his  widow  after  him  until  ber  death.  James 
Chambers  and  bis  son  and  daughter  Eva- 
line  Smith  and  his  widow  all  died  without 
descendants.  The  plaintiffs  are  descendants 
of  his  brotbers  and  sisters.  On  November 
14,  1896,  Margaret  Chambers  made  a  deed 
to  the  Board  of  Publication  of  the  Cumber- 
land Presbyterian  Church  of  Nashville,  Tenn. 
This  is  a  quitclaim  deed  and  'remises,  releas- 
es and  forever  quitclaims  unto  the  second 
party  subject  to  the  life  estate  hereinafter 
described  the  following  lands:  [Here  de- 
KTlbed  the  160-acre  tract.]  Said  first  party 
Kserves  a  life  estate,  together  with  the  pos- 
•ession,  rents  and  profits  thereof.'  On  No- 
vember 4,  1898,  Margaret  B.  Cbaml>er3  made 
a  warranty  deed  to  the  Board  of  Publication 
of  the  Cumberland  Church  of  Nashville, 
Tenn.  This  deed  recites:  'Whereas,  the  par- 
ty of  the  first  part  is  the  owner  of  the  re- 
mainder interested  in  the  real  estate  herein- 
after described;  and  whereas,  the  party  of 
the  first  part  has  agreed  l4  consideration 
of  an  annuity  to  be  paid  to  ber  during  her 
natural  life  by  the  party  of  the  second  part 
to  sell  her  life  estate  to  said  property:  Now 
therefore  the  party  of  the  first  part  does 
hereby  grant,  bargain  and  sell  unto  the  par- 
ty of  the  second  part,  its  lawful  successors 


and  assigns,  said  real  estate,  situate  In  Jack- 
son county,  Missouri,  and  described  as  fol- 
lows, to  wit :  [Describes  the  160-acre  tract]' 
On  the  19tn  day  of  February,  1901,  the  Board 
of  Publication  of  the  Presbyterian  Church 
of  Nashville,  Tenn.,  made  a  warranty  deed 
to  the  land  in  controversy  to  the  defendant. 
Christian  Ott,  Jr.  This  is  an  ordinary  war- 
ranty deed,  with  the  usual  covenants.  Four 
days  before  that,  on  the  15th  day  of  Febru- 
ary, 1901,  Margaret  B.  Chambers  made  a 
deed  to  Christian  Ott,  Jr.,  conveying  this 
land  to  him.  On  the  22d  day  of  February, 
1901,  the  Trustees  of  the  Cumberland  Uni- 
versity made  a  deed  to  defendant,  Christian 
Ott,  Jr.,  in  which  they  recite :  'Whereas  the 
Board  of  Publication  of  the  Cumberland 
Church  of  Nashville,  Tenn.,  is  the  owner  of 
a  tract  of  land  in  Jackson  county,  Missouri 
[here  it  describes  the  land  in  controversy], 
and  whereas  the  board  is  about  to  sell  the 
land  to  Christian  Ott,  Jr.,  and  whereas  it  has 
been  suggested  that  possibly  under  the  will 
of  James  Chambers  the  undersigned  may 
have  some  Interest  in  the  same,  and  a  deed 
from  the  undersigned  is  desired  by  said  Ott: 
Now  therefore  the  hndersigned  claiming  no 
interest  whatever  in  said  property  does 
nevertheless  hereby  grant,  bargain,  sell,  quit- 
claim and  convey  to  said  Christian  Ott,  Jr.,' 
etc."  The  defendant  claims  title  under  the 
will  of  James  Chambers  and  these  deeds. 

John  N.  Southern  and  Hughes  &  Whitsett, 
for  appellants.  Gates,  Sea  &  English  and 
Gage,  Ladd  8c  Small,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  Counsel  for  appellants  assign 
many  errors  to  the  rulings  of  the  court  dur- 
ing the  progress  of  the  trial;  but,  viewing 
the  case  as  we  do,  it  will  be  unnecessary  to 
consider  but  few  of  them.  The  first  insis- 
tence of  api)ellants'  counsel  is:  The  deed 
from  James  Chambers  and  his  wife  to  the 
Board  of  Publication  of  the  Cumberland 
Presbyterian  Church  was  inoperative  to  con- 
vey the  title  to  the  land  in  controversy  to  the 
grantee  therein  named,  for  the  reason: 
First,  the  deed  was  not  delivered  in  the  life- 
time of  the  grantor;  and,  second,  that  the 
deed  Is  limited  to  take  effect  in  the  future; 
and,  third,  the  grantee  was  a  religious  cor- 
poration and  could  not  take  the  title  to  this 
land  under  article  21,  i  8,  of  .the  Constitu- 
tion of  Missouri  (Ann.  St.  1906,  p.  131).  We 
will  consider  those  objections  to  the  deed  in 
the  order  stated. 

The  evidence  shows :  That  the  grantor  in 
the  deed  resided  some  miles  from  the  city 
of  Independence,  in  the  country;  that  on 
the  day  of  his  death  he  sent  for  Horace 
Sheeley,  a  Justice  of  the  peace,  who  also  re- 
sided in  Independence,  to  go  out  to  his  place 
and  '  take  his  acknowledgment  to  the  deed ; 
that  when  he  reached  the  residence  of  Mr. 
Chambers  he  found  him  in  a  state  of  articuio 
mortis,    almost    if    not    quite    unconscious. 
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However,  he  recognized  Mr.  Sbeeley,  but  ncT- 
er  made  any  response  when  Sheeley  asked 
blm  if  he  aclcnowledged  the  instrument  to 
be  bis  act  and  deed.  Sheeley  at  first  refus- 
ed to  talie  bis  aclmowledgment,  for  the  rea- 
son, be  said,  Chambers  was  half  dead  and 
did  not  bare  sense  enough  to  make  a  deed ; 
but  after  some  persuasion  be  consented  to  do 
so,  and  by  the  assistance  of  Dr.  Sewall,  who 
held  Chambers'  hand  and  placed  the  pen  to 
the  deed,  Sheeley  made  bis  mark  thereon, 
and  went  through  the  form  of  taking  bis  ac- 
knowledgment, as  before  stated.  Before 
Sbeeley  bad  time  to  reach  Independence,  and 
before  be  signed  the  certificate  of  acknowl- 
edgment to  the  deed,  Mr.  Chambers  died. 
Upon  that  evidence  the  trial  court  found 
Chambers  "bad  sufficient  capacity  to  make  a 
deed — knew  and  intended  what  be  was  doing 
when  be  did  so."  While  counsel  for  appel- 
lants do  not  complain  of  that  finding  of  the 
trial  court,  yet,  in  our  opinion,  it  is  entirely 
unsupported  by  the  evidence'  In  the  case, 
and  should  not  be  passed  by  and  permitted 
to  stand  as  a  precedent  in  future  litigation. 
"It  has  been  uniformly,  held  that  In  equity 
cases  this  court  would  on  appeal  proceed  de 
novo  to  hear  and  determine  the  cause,  de- 
ferring somewhat  to  the  findings  of  the  trial 
court;  but,  if  its  findings  and  Judgment 
were  not  sustained  by  the  evidence  and  law, 
then  this  court  would  proceed  to  make  its 
own  finding  and  enter  Judgment  as  equity 
and  Justice  might  require.  Blount  v.  Spratt, 
113  Mo.  48,  20  S.  W.  9C7 ;  Courtney  v.  Black- 
well,  150  Mo.  207,  61  a  W.  668;  State  ex 
rel.  V.  Jarrott,  183  Mo.  204,  81  S.  W.  876." 
Gibbs  v.  Haugbowout,  207  Mo.,  loc.  clt  391, 
105  S.  W.  10C7. 

But,  waiving  that  point,  we  will  pass  to 
the  first  objection  urged  by  counsel  against 
the  validity  of  said  deed,  namely,  that  it  was 
not  delivered  in  the  lifetime  of  the  grantor, 
Mr.  Chambers.  The  evidence  shows:  That 
J.  W.  Buclianan,  a  lawyer  of  Independence, 
was  employed  to  draft  this  deed;  that  he 
did  so,  and  sent  it  with  Sheeley  out  to  Mr. 
Chambers  for  the  latter'a  acknowledgment; 
that  before  Sbeeley  signed  the  certificate  of 
acknowledgment,  and  before  he  delivered  the 
deed  to  Buchanan,  Chambers  died.  Under 
this  evidence  the  trial  court  found  that  there 
had  been  no  delivery  of  the  deed  during  the 
lifetime  of  Chaml>er8.  In  that  finding  we 
concur,  which  is  supported  by  an  unbroken 
line  of  authorities.  Huey  v.  Huey,  65  Mo. 
C89;  Standiford  v.  Standiford,  97  Mo.  231, 
10  S.  W.  836,  3  L.  R.  A.  299;  McCune  v. 
GoodwlUie,  204  Mo.  306,  102  S.  W.  997; 
Sneathen  v,  Sneathen,  104  Mo.  201,  16  S.  W. 
497,  24  Am.  St.  Rep.  326 ;  Allen  v.  De  Groodt, 
105  Mo.  442,  IC  S.  W.  494,  1049;  White  v. 
Pollock,  117  Mo.  407,  22  S.  W.  1077,  38  Am. 
St.  Rep.  671;  Williams  v.  Latham,  113  Mo. 
165,  20  S.  W.  99.  The  death  of  Chambers  re- 
moved all  authority  of  Sheeley,  Buchanan, 
and  all  others  to  deliver  the  deed  thereafter. 


This  is  elementary  and  needs  the  citation  of 
no  authority  to  support  it. 

We  are  also  of  the  opinion  that  the  second 
objection  made  to  this  deed  is  well  taken. 
The  deed  in  express  terms  provides  that  It 
is  not  to  take  effect  or  be  in  force  until  after 
the  death  of  the  grantors,  James  Chambers 
and  his  wife.  The  law  of  this  state  Is  well 
settled  that  an  instrument  to  be  good  as  a 
deed  must  convey  a  present  interest  in  the 
property  attempted  to  be  conveyed,  and, 
where  it  is  to  take  effect  and  become  opera- 
tive alone  upon  the  death  of  the  grantors, 
it  is  testamentary  in  character  and  is  In- 
sufilclent  as  a  deed  of  conveyance.  Murphy 
V.  Gabbert,  166  Mo.  696,  66  S.  W.  536,  89  Am. 
St.  Rep.  733 ;  Miller  v.  Holt,  68  Mo.  584 ;  1 
Devlin  on  Deeds,  {  309;  8  Wash,  on  Real 
Prop.  p.  266. 

The  third  objection  urged  against  the  va- 
lidity of  this  deed  Involves  the  question  of 
fact,  as  to  whether  or  not  the  Board  of  Pub- 
lication of  the  Cnmberlabd  Presbyterian 
Church  of  Nashville,  Tenn.,  was  a  religious 
corporation.  The  evidence  upon  that  ques- 
tion Is  somewhat  voluminous  and  conflicting, 
and,  on  that  account,  the  opinion  would  be 
greatly  extended  In  length  should  we  nndei^ 
take  to  determine  whether  or  not  under  our 
Constitution  said  board  could  legally  receive 
and  bold  real  property  located  in  this  state. 
For  that  reason  we  will  not  pass  upon  the 
question,  as  no  practical  good  would  result 
therefrom,  since  we  have  already  held  the 
deed  to  be  void  for  three  other  reasons. 

2.  It  is  next  contended  by  counsel  for  ap- 
pellant that  neither  of  the  two  deeds  from 
Margaret  Chambers  to  said  board — one,  a 
quitclaim  deed,  dated  November  14,  1896,  and 
the  other  a  warranty  deed,  dated  November 
4,  1898 — conveyed  to  it  any  right,  title,  or  In- 
terest in  or  to  the  land  in  controversy.  The 
former  purported  tb  convey  the  reversion  aft- 
er the  termination  of  her  life  estate,  and  the 
latter  her  life  estate  therein  in  consideration 
of  the  annuity  therein  mentioned.  It  Is  true, 
as  contended  by  counsel,  said  deeds  did  not 
convey  to  said  board  the  Interest  she  acquir- 
ed in  this  land  through  and  by  virtue  of  the 
deed  executed  by  her  husband  on  June  29. 
1876,  for  the  reason  that  said  deed  was  void, 
as  we  have  shown  and  held  in  paragraph  1 
of  this  opinion;  but  it  does  not  necessarily 
follow  therefrom  that  her  deeds  of  November 
14,  1896,  and  of  November  4,  1898,  did  not 
convey  the  equities  in  said  land  to  said  board, 
for  the  reason  that,  if  she  acquired  title 
thereto  under  the  will  of  her  husband,  then, 
unquestionably,  they  conveyed  the  same  to 
said  board.  If  it  was  capable  of  receiving  it 

3.  This  brings  us  to  the  consideration  of 
the  main  legal  proposition  Involved  In  this 
case,  and  that  is:  What  interests,  If  any, 
were  disposed  of  by  the  will  of  James  Cham- 
bers, and  to  whom,  if  any  one,  were  they 
given? 

Counsel  for  respondent  contend  that,  con- 
ceding the  deed  of  June  29,  1876,  executed 
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by  James  Chambers  and  wife  to  the  Board 
of  Publication  of  the  Presbyterian  Church,  to 
be  void,  as  insisted  by  appellants,  then  the 
title  to  the  land  in  question  remained  in 
Chambers  up  to  the  time  of  his  deatlin  and 
that  upon  bis  death  the  title  passed  under 
and  by  virtue  of  the  will  to  his  executrix, 
with  directions  for  her  to  sell  same,  and  to 
retain  one-lialf  of  the  proceeds  thereof  for 
her  own  use  and  benefit,  and  to  pay  over  the 
other  one-half  to  the  Theological  Department 
of  the  Cumberland  Presbyterian  Church,  as 
provided  for  by  the  terms  of  the  will ;  or,  if 
It  be  true,  as  insisted  by  counsel  for  appel- 
lants, that  the  university  refused  to  accept 
the  bequest  made  to  it,  then  counsel  for  re- 
spondent contend  that  the  one-half  of  the 
proceeds  of  said  sale  intended  for  the  univer- 
sity also  passed  to  and  became  vested  in  bis 
ividow,  Margaret  Chambers,  by  virtue  of  the 
residuary  clause  of  the  will.  Counsel  for 
appellants  deny  that  contention  of  respond- 
ent, and  Insist  that  the  residuary  clause  did 
not  and  could  not  have  any  reference  to  prop- 
erty disposed  of  by  any  previous  clause  of 
the  will.  The  third  clause  gave  one  half  of 
the  proceeds  of  the  sale  of  this  land  to  the 
vldow,  and  the  other  half  to  the  university, 
as  before  stated ;  and  the  fifth  clause  reads 
as  follows:  "I  hereby  will  and  bequeath  unto 
my  dear  wife  all  other  property,  assets,  and 
effects  of  every  kind  and  description  of 
which  I  may  die  seised  and  possessed." 

Having  heretofore  reached  the  conclusion 
that  James  Chambers  never  parted  with  his 
tlUe  to  this  land  during  his  life,  then  It 
moat  be  conceded  that  he  died  seised  and  pos- 
sessed of  it;  and  if  the  university  declined 
to  accept  th^  one-half  of  the  proceeds  of  the 
Bale  thereof,  as  provided  for  under  the  third 
clause  of  the  will,  as  Insisted  by  appellants, 
then  it  must  have  passed  to  and  become  vest- 
ed In  his  widow  by  virtue  of  said  residuary 
clause,  without  the  above  contention  of  coun- 
sel for  appellants  Is  tenable.  In  our  judg- 
ment that  contention  of  counsel  for  appel- 
lants is  more  plausible  than  sound.  This 
Identical  question  caine  before  this  court  In 
the  case  of  Carr  v.  Dings,  58  Mo.  400.  The 
will  in  that  case  gave  the  entire  estate  to 
the  executors  in  trust,  to  pay  debts,  and, 
after  the  payment  of  the  debts,  it  provided: 
■•To  convey  what  may  remain  of  my  estate 
to  my  wife,  Susan  Kerr,  to  be  used  and  ap- 
propriated by  her  in  and  about  her  main- 
tenance and  support,  with  power  to  my  said 
wife  to  dispose  of  one-fourth  of  same  remaln- 
iog  at  the  time  of  her  death,  as  to  her  shall 
seem  fit,  and  the  residue  of  what  shall  so 
remain  at  her  death  to  pass  to  and  be  vested 
In  the  children  of  my  deceased  brother, 
George  Washington  Kerr."  The  widow  died 
without  disposing  of  the  one-fourth  she  was 
authorized  to  dispose  of,  and  the  question 
was  whether  the  children  of  George  Washing- 
ton Kerr  got  all  of  the  residue,  or  only  three- 
fourOis  of  it  The  court  held  that  the  whole 
of  it  passed  to  them,  and  on  pages  406  and 


407  said:  "It  Is  insisted  that  the  'residue  of 
what  remains,'  as  the  words  are  used  in  the 
win,  confines  or  limits  the  bequest  to  the 
children  of  George  Washington  Kerr  to  three- 
fourths  of  the  estate,  the  same  being  what 
would  remain  after  excluding  the  one-fourth 
which  was  subject  to  the  disposition  of  the 
widow,  and  that,  aa  the  widow  made  no  dis- 
position of  the  fourth  of  the  property  remain- 
ing at  her  death,  as  to  that  part  of  the  es- 
tate the  testator  died  intestate,  and  it  would 
descend  to  his  heirs  or  next  of  kin  under  the 
law.  By  a  technical  construction  of  the 
language  used  in  the  will,  the  bequest  to  the 
children  might  be  so  limited;  but,  in  con- 
struing wills,  the  Intention  of  the  testator 
is  the  object  to  be  obtained,  and,  in  order 
to  ascertain  this  object.  It  frequently  becomes 
necessary  to  look  at  the  whole  will,  by  which 
it  will  sometimes  become  necessary  to  qualify 
particular  clauses  so  as  to  bring  them  in 
harmony  with  the  general  intention  as  the 
same  may  be  indicated  by  other  clauses. 
When  a  doubt  arises  as  to  the  extent  of  the 
application  of  the  word  'residue'  as  used  in 
a  will,  whether  it  was  Intended  to  apply  to 
the  residue  of  the  whole  estate,  or  to  be 
confined  to  a  particular  part  of  the  estate, 
courts  generally  incline  to  extend  to  it  the 
whole  estate,  where  there  is  no  other  residu- 
ary clause.  2  Redf.  Wills,  448.  In  reference 
to  the  will  under  consideration,  it  appears  to 
have  been  the  Intention  of  the  testator  to  dis- 
pose of  his  whole  estate  and  to  die  Intestate 
as  to  none  of  it" 

In  Watson  v.  Watson,  110  Mo.  164,  168, 
171,  19  S.  W.  643,  544,  645,  the  testator  first 
gave  a  life  estate  in  a  certain  240  acres  of 
land  to  his  wife,  and  then  provided:  "I  fur- 
ther will  in  regard  to  my  other  land  that  if 
the  heirs  can  agree  upon  a  satisfactory  divi- 
sion of  them  that  they  divide  tbem  to  their 
own  notion."  The  court  held  that,  by  the 
words  "my  other  land"  In  this  last-quoted 
clause,  the  testator  Included  the  remainder 
in  the  240  acres  of  land  devised  to  his  widow 
for  life.  Judge  Black  delivered  the  opinion 
of  the  court,  and  said:  "The  real  question 
is  whether  the  testator  Intended  these  words 
should  Include  this  remainder.  One  of  two 
things  must  be  true,  and  that  is:  That  it  is 
Included,  or  that  there  is  an  intestacy  as  to 
it.  The  will,  taken  as  a  whole,  shows  a  very 
clearly  expressed  purpose  on  the  part  of  the 
testator  to  dispose  of  all  of  his  property, 
real  and  personal.  This  purpose  can  only  be 
executed  by  allowing  the  words  "my  other 
land"  to  Include  the  estate  In  remainder  in 
the  240  acres." 

In  Sullivan  v.  'Larkln,  60  Kan.  545,  57  Pac. 
104,  the  words  of  the  residuary  clause  were: 
"I  will  and  advise  that  all  other  property 
which  I  may  own  at  the  time  of  my  death, 
both  in  Kansas  and  Missouri,"  shall  be  sold, 
etc.  Held  to  be  a  general. residuary  clause; 
the  court  saying:  "This  clause  of  the  will  is 
general  and  Inclusive,  and  the  tendency  of 
the  courts  is  to  give  the  widest  and  most 
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liberal  construction  to  a  residuary  devise. 
Jarman  on  Wills  (Bigelow's  6tb  Ed.)  p. 
635." 

In  Cogswell  v.  Armstrong,  2  Kay  &  Jobn- 
Bon,  227,  tbe  residuary  clause  was  almost 
precisely  as  In  tbe  case  at  bar.  Tbere  It  was: 
"And  I  give,  devise  and  bequeath  all  other 
real  and  personal  estate  of  wbicb  I  may  die 
possessed  unto  and  equally  among  my  chil- 
dren." Held  a  general  residuary  clause,  and 
that  it  passed  a  prior  specific  devise  of  land 
which  bad  lapsed.  "Tbe  intention  to  carry 
lapsed  and  void  devises,  as  well  as  tbe  es- 
tate undisposed  of,  to  tbe  residuary  legatee, 
is  not  to  be  defeated  in  construction  by  ex- 
pressions like  'all  other  land'  or  'ail  land 
not  hereinbefore  devised.'  Shouler  on  Wills 
(1st  Ed.)  S  521." 

lO  Moffett  V.  Elmendorff,  152  N.  X.  475, 
48S,  4C  N.  E.  815.  849,  57  Am.  St.  Rep.  529. 
tbe  testator  gave  "all  my  real  estate  except 
tbe  portions  thereof  hereinafter  otherwise 
given  or  disposed  of."  Tbe  court  held  this 
to  be  a  general  residuary  clause,  and  to  pass 
to  tbe  wife  the  specific  devises,  afterwards 
made,  but  which  failed  to  take  effect,  and 
said:  "Jloreover,  a  gift  of  'ail  other  land' 
or  of  'all  land  not  hereinbefore  devised'  is 
regarded  as  a  devise  of  the  residue." 

If  the  residuary  clause  should  be  read  and 
construed  independent  of  the  other  provisions 
of  tbe  will,  then  tbei-e  would  be  much  force  In 
tbe  contention  of  appellants'  counsel,  because 
such  technical  construction  would  exclude 
tbe  idea  that  the  testator  Intended  by  that 
clause  to  give  to  bis  wife  any  of  tbe  property 
disposed  of,  or  attempted  to  be  disposed  of, 
by  blm  in  tbe  previous  paragraph  of  bis  will ; 
but,  as  said  in  tbe  case  of  Carr  v.  Dings, 
supra:  "The  Intention  of  tbe  testator  is  tbe 
object  to  be  obtained,  and.  In  order  to  ascer- 
tain this  object.  It  frequently  becomes  neces- 
sary to  look  at  tbe  wbole  will,  by  which  it 
will  sometimes  become  necessary  to  qualify 
particular  clauses  so  as  to  bring  them  in 
harmony  with  tbe  general  intention  as  tbe 
same  may  be  Indicated  by  other  clauses." 
So  In  this  case,  when  we  read  the  entire 
will,  It  Is  manifest  tbe  testator  was  attempt- 
ing to  dispose  of  bis  entire  estate,  giving  a 
portion  of  it  to  tbe  Theological  Department 
of  the  Cumberland  Presbyterian  Church, 
and  tbe  residue  to  bis  wife,  and  to  no  one 
else,  and  by  tbe  Insertion  of  tbe  residuary 
clause  he  intended  to  give  to  her  all  of  bis 
property  of  which  he  might  die  seised  and 
possessed.  This  language  was  sufficiently 
comprehensive  to  Include  the  property  willed 
to  the  church  if  for  any  reason  that  bequest 
should  become  inoperative.  In  arriving  at 
this  conclusion,  we  Indulge  tbe  presumption 
that  where  a  testator  executes  a  will.  It  Is 
presumed  be  intended  to  dispose  of  his  en- 
tire estate  thereby,  and  not  to  die  Intestate 
as  a  portion  of  It.  We  therefore  conclude: 
That,  under  the  third  clause  of  the  will,  Mrs. 
Chambers,  as  executrix,  took  the  legal  title 


to  all  of  the  land  in  question,  and  tbe  equi- 
table interest  to  one-half  of  tbe  proceeds  of 
tbe  sale  of  tbe  same;  that  (conceding,  as 
counsel  for  appellants  contend,  tbe  univer- 
sity  declined  the  bequest  made  to  it)  tbe 
portion  of  the  proceeds  of  tbe  sale  of  the 
land  willed  to  the  university  passed  to  and 
became  vested  in  Mrs.  Chambers  also,  under 
and  by  virtue  of  tbe  residuary  clause  of  tbe 
will;  that  the  legal  title  to  this  land  so  ac- 
quired by  Mrs.  Chambers  was  subject  to  be 
divested  by  a  sale'thereof  by  her  as  execu- 
trix  of  the  will,  as  was  contemplated  by  tbe 
will,  and,  no  such  sale  having  been  made, 
the  legal  title  remained  in  her,  and  she  con- 
veyed both  the  legal  and  equitable  Interest 
in  the  proceeds  of  tbe  same  by  her  deeds, 
hereinbefore  mentioned,  to  the  respondent, 
Ott,  and  his  grantor,  the  said  Board  of  Pub- 
lication ;  and  that,  if  it  be  true  said  univer- 
sity did  not  decline  the  bequest  made  In  Its 
behalf,  then  Ott  became  the  owner  of  that 
interest  under  and  by  virtue  of  tbe  deed,  dat- 
ed February  22,  1901,  executed  to  him  by 
the  trustees  of  the  Cumberland  University, 
whereby  it  conveyed  unto  blm  all  its  right, 
title,  and  interest  In  and  to  this  land. 

From  the  foregoing  observations  it  is  seen 
that  it  is  wholly  Immaterial  whether  the 
university  accepted  tbe  bequest  made  to  It 
or  not,  for.  If  it  did,  then  its  deed  to  Ott  con> 
veyed  that  interest  to  blm ;  but,  if  it  declin- 
ed It,  then  that  Interest  passed  to  Mrs.  Cham- 
bers under  the  residuary  clause  of  the  will, 
and  was  by  her  conveyed  to  Ott,  by  her 
deed  before  mentioned.  So,  In  either  event, 
Ott  is  the  owner  of  both  tbe  legal  and  equi- 
table title  to  those  funds,  and,  upder  tbe  doc- 
trine of  equitable  conversion  and  reconver- 
sion, he  had  tbe  right  to  the  land  itself; 
and  our  reasons  for  so  holding  are  stated  in 
the  case  of  Williams  v.  Lobban,  200  Mo.  399, 
417,  418,  104  S.  W.  58,  03.  In  that  case 
Judge  Gantt,  In  a  most  exhaustive  and  able 
opinion,  stated  the  law  as  follows:  "As  we 
construe  these  cases  [referring  to  certain 
cases  cited  by  counsel  for  defendant],  tbey 
unquestionably  do  hold  that  less  than  the 
wbole  number  of  beneficiaries  cannot  pro- 
duce a  reconversion  of  the  estate  Into  real 
estate;  but  the  cases  we  have  cited  hold 
that  each  beneficiary  for  himself  may  make 
his  election  by  selling  and  conveying  bis  In- 
dividual interest,  and  that  if  tbey  all  make 
conveyances  a  reconversion  will  be  field  to 
have  (been)  taken  place  we  think  is  Inevita- 
ble from  the  doctrine  announced  In  Reed  t. 
Underbill,  12  Barb.  (N.  Y.)  113,  and  tbe  cases 
that  we  have  cited  approving  that  case  and 
our  own  decision  of  Eneberg  v.  Carter,  98 
Mo.  047,  12  S.  W.  522,  14  Am.  St  Rep.  604. 
Indeed,  in  McDonald  v.  O'Hara,  144  N.  Y. 
500,  39  N.  E.  042,  it  was  expressly  said:  'It 
is,  however,  well  settled  that  tbe  persons 
who  are  exclusively  entitled  to  tbe  fund  aris- 
ing from  tbe  sale  may,  if  tbey  so  elect  prior 
to  the  actual  sale,  take  the  real  estate  la- 
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Its  unconverted  form.'  It  must  logically 
follow  that.  If  each  and  every  one  of  the 
beneficiaries  conveys  bis  Interest  to  a  com- 
mon grantee,  such  common  grantee  becomes 
tbe  person  entitled  to  the  fund  which  would 
arise  from  the  sale,  and  subsequently  may 
elect  to  take  the  real  estate  as  laud,  and 
not  as  personalty,  and  thus  dispense  with 
the  sale.  Tbe  case  of  Mandlebaum  v.  Mc- 
Donell,  29  Mich.  78,  18  Am.  Rep.  61,  on  this 
point,  Is  exactly  like  this  case.  There  the  tes- 
tator devised  to  his  wife  an  estate  for  her 
life  or  widowhood,  and  then  provided  for 
a  sale  of  the  land  and  distribution  of  the 
proceeds  among  the  children.  The  children 
by  separate  deeds  conveyed  their  respective 
Interests  In  the  property  by  mesne  convey- 
ances. All  the  right,  title,  and  interest  con- 
veyed by  the  dexis  of  the  children  were 
transferred  to  the  complainant,  and,  although 
there  was  a  limitation  in  tbe  will  upon  the 
power  of  the  children  to  convey,  the  court 
In  a  most  learned  and  exhaustive  opinion 
held  that  the  complainant  bad  acquired  all 
tbe  interest  in  the  property,  and  as  such  was 
entitled  to  take  the  land  free  from  the  power 
of  sale  contained  In  the  testator's  will.  Our 
conclusion  is  then  that,  as  it  clearly  appears 
tbat  tbe  plaintiff  has  acquired,  by  proper  con- 
veyances and  proceedings,  the  interest  of  all 
the  beneficiaries  under  the  will  of  Samuel  Lob- 
ban,  be  would,  in  tbe  event  of  a  sale  under 
tbe  power  contained  in  tbe  will,  be  entitled 
to  the  entire  proceeds,  and  is  entitled  to  tbe 
land,  and  is  not  bound  to  submit  to  a  sale  of 
the  proi)erty  and  the  attendant  expenses  arid 
costs  thereof,  and  the  court  below  was  right 
in  granting  him  a  perpetual  injunction  to 
prevent  the  sale."  The  following  authorities 
announce  the  same  rule  of  law:  Prentice  v. 
Janssen,  79  N.  Y.  478,  484,  485,  480;  Arm- 
strong V.  McKelvey,  104  N.  Y.  184,  10  N.  E. 
2C6;  Craig  v.  Leslie,  3  Wheat.  5(53,  57C,  4 
L.  Ed.  4G0;  Trask  v.  Sturges.  170  N.  Y.  482, 
63  N.  E.  534;  Baker  v.  Copenbarger,  15  111. 
103, 58  Am.  Dec.  600 ;  De  Vaughn  v.  McLeroy, 
82  Ga.  687,  10  S.  E.  211;  Condit  v.  Bigalow, 
W  N.  J.  Eq.  504,  54  AU.  160;  Evans'  Aiipeal, 
63  Pa.  183;  Pomeroy's  Eq.  iTur.  (2d  Ed.)  { 
1175  et  eeq. ;  2  Jarman  on  Wills  (Am.  Notes 
by  Randolph  &  Talcott)  top  p.  188 ;  Adams, 
Eq.  (7th  Am.  Ed.)  137;  Martin  v.  Andrews 
(decided  May  9,  1908)  59  Misc.  Rep.  298,  111 
N.  Y.  Supp.  40. 

4.  Counsel  for  respondent  also  interposed 
tbe  statutes  of  limitations  as  a  defense  to 
this  suit,  and  insist  that  the  record  discloses 
tbat  the  respondent  and  those  through  wbom 
be  claims  title  have  been  In  the  exclusive, 
open,  notorious,  adverse,  and  continuous  pos- 
session of  this  land,  claiming  to  be  the  owners 
thereof  against  all  the  world  in  general,  and 
especially  against  the  heirs  of  James  Cham- 
bers, deceased,  ever  since  June  29,  1876,  the 
date  of  his  deed  purporting  to  convey  this 
land  to  tbe  Boacd  of  Publication  of  tbe  Pres- 
byterian Cburdi,  aad  reserving  a  life  estate 


therein  to  his  wife.  Counsel  for  appellants, 
upon  the  other  hand.  Insist  tbat  tbe  statutes 
have  not  run  against  their  clients,  for  the 
reason  that  said  deed-  was  void,  and,  instead 
of  Mrs.  Chambers  claiming  and  holding  pos- 
session of  tbe  land  under  that  deed,  she  was 
in  possession  of  tbat  land  and  occupied  It  as 
the  widow  of  James  Chambers,  and,  her  dow- 
er never  having  been  assigned,  her  possession 
and  the  possession  of  those  claiming  under 
her  were  not  adverse  to  appellants. 

The  law  is  well  settled  that,  where  the 
widow  Is  in  tbe  possession  and  occupancy 
of  land  by  virtue  of  her  dower  Interests  or 
by  one  who  holds  it  by  virtue  of  his  purchase 
of  those  interests,  the  statutes  of  limitations  . 
do  not  begin  to  run  in  her  or  in  bis  favor 
as  against  tbe  owner  of  the  title  until  dower 
is  assigned  or  tbe  death  of  the  widow  occurs. 
Nor  is  the  owner's  action  of  ejectment  for 
the  recovery  of  the  property  barred  until 
10  years  after  the  widow's  death,  if  dower 
bad  never  been  assigned.  Osborn  v.  Weldon, 
146  Mo.  185,  47  S.  W.  930;  Reed  v.  Lowe, 
163  Mo.  519,  63  S.  W.  687,  85  Am.  St  Rep. 
578;  Thomas  v.  Black,  113  Mo.  60,  20  S.  W. 
657;  Brown  v.  Moore,  74  Mo.  633.  Tbe  rea- 
son for  this  rule  is  that  under  section  2955, 
Rev.  St.  1899  (page  1703),  and  previous  re- 
vision, tbe  widow  is  entitled  to  tbe  posses- 
sion and  occupancy  of  the  mansion  house  of 
her  deceased  husband,  and  the  messuages 
or  plantation  thereto  belonging,  called  "her 
quarantine,"  until  dower  is  assigned.  Rob- 
erts V.  Nelson,  86  Mo.  21.  And  during  said 
occupancy  she  holds  i)os8ession  of  the  prem- 
ises by  virtue  of  her  quarantine,  and  not 
adversely.  Thomas  v.  Black,  supra.  But 
the  trouble  with  that  law  is  it  does  not  fit 
the  facts  of  this  case,  for  at  the  time  of  tbe 
death  of  her  husband,  James  Chambers,  be 
had  no  mansion  bouse  of  his  own.  He  and 
Ills  wife  were  residing  with  and  upon  the 
farm  of  their  daughter,  Kvaline  Smith,  and 
had  been  ever  since  April  29,  18C5,  the  date 
upon  which  he  conveyed  the  200-acre  farm 
to  Evaline.  The  law  seems  to  ber  well  set- 
tled tbat  the  right  of  the  widow  to  the  pos- 
session and  occupancy  of  tbe  messuages  and 
plantation  is  incidental  to  and  dependent 
upon  her  possession  and  occupancy  of  the 
mansion  house  of  her  deceased  husband,  and 
that  without  the  latter  she  has  no  right  to 
the  possession  and  occupancy  of  the  former 
by  virtue  of  her  quarantine,  and.  If  she  oc- 
cupies the  plantation  without  having  tbe 
mansion  bouse,  then  that  possession  is  not 
Incidental  to  ber  quarantine,  and  the  latter 
will  not  arrest  the  running  of  tbe  statutes 
of  limitations. 

In  tbe  case  of  McKaig  v.  McKaig,  50  N. 
J.  Eq.  325,  25  Atl.  181,  under  a  statute  iden- 
tical with  ours  as  to  quarantine,  it  was  held 
tbat  the  widow  had  no  quarantine  in  the 
messuages  and  plantation  of  tbe  husb.ind, 
where  tbe  widow  owned  tbe  homestead  on 
which  she  and  ber  husband  lived  at  the 


Digitized  by 


Google 


30 


121  SOUTHWESTERN  REPORTER. 


<Mo. 


time  of  bis  death.  In  that  case  she  owned 
the  homestead  or  mansion  In  which  she  and 
her  husband  resided  at  the  time  of  bis  death, 
and  the  husband  owned  an  adjoining  tract 
of  land  which  was  used  in  connection  with 
her  homestead;  and  the  court  held  she  bad 
no  quarantine  In  the  adjoining  tract  of  her 
husband,  for  the  reason  that  the  mansion 
house  in  which  he  resided  was  not  his,  but 
belonged  to  her,  and,  consequently,  his  land 
was  not  land  belonging  to  the  husband's 
mansion  house,  which  was  necessary  to  give 
the  widow  a  right  of  quarantine  to  his  land. 
In  the  case  of  Sell  v.  McAnaw,  138  Mo.  267, 
39  S.  W.  779,  where  the  evidence  showed 
that  the  land  in  question  was  no  part  of  the 
plantation  of  the  deceased  husband,  nor  Id 
any  wise  connected  with  bis  mansion  house, 
it  was  held  that  the  widow  was  not  entitled 
to  the  possession  of  and  use  of  the  proper- 
ty, under  the  quarantine  statute,  and  not 
at  all  until  her  dower  was  assigned  to  her, 
and  that  in  the  meantime  the  statute  would 
run  In  her  favor  and  against  the  heir.  See, 
also,  McClanahan  v.  Porter,  10  Mo.  746; 
Smith  V.  Shaw,  150  Mass.  297,  22  N.  E.  924. 

Section  2954,  Rev.  St.  1899  (page  1702,  Ann. 
St.  1906),  reads  as  follows:  "UnUl  dower  be 
assigned,  the  widow  may  remain  In  and  en- 
Joy  the  mansion  house  of  her  husband,  and 
the  messuages  or  plantation  thereto  belong- 
ing, without  being  liable  to  pay  any  rent 
for  the  same."  The  reasoning  of  that  court 
In  those  cases  applies  equally  well  to  this 
statute.  The  daughter  of  James  Chambers, 
Bvallne  Smith,  and  not  he,  owned  the  man- 
sion in  which  be  resided  at  the  time  of  his 
death,  and  he,  instead  of  owning  the  adjoin- 
ing tract  of  land,  the  one  in  controversy,  it 
was  located  some  distance  away  from  the 
mansion  of  Evallne.  That  being  true,  it 
cannot  be  said  that  this  land  was  "the  mes- 
suage or  plantation  belonging  to  the  man- 
sion house  of  her  husband,"  and,  consequent- 
ly, she  never  had  quarantine  in  this  land, 
and,  having  no  quarantine,  there  was  noth- 
ing to  prevent  the  statute  from  running 
when  she  took  possession  of  this  land  under 
his  deed,  dated  June  29,  1876.  Though  In- 
operative to  convey  title,  as  before  held, 
yet  that  deed  was  color  of  title;  and  when 
she  and  those  claiming  under  her  occupied 
the  land  under  that  deed  for  a  period  of 
more  than  10  years,  claiming  title  thereun- 
der, the  statute  not  only  barred  appellants' 
cause  of  action,  but  also  transferred  the 
title  to  the  land  in  question  to  her  and  them. 
We  therefore  hold  that  respondent  also  ac- 
quired title  to  this  land  by  virtue  of  the  stat- 
utes of  limitations. 

Entertaining  the  views  before  expressed, 
it  becomes  unnecessary  to  discuss  any  of  the 
other  numerous  questions  presented  by  coun- 
sel in  their  resjjectlve  briefs. 

We  are  therefore  of  the  opinion  that  the 
Judgment  was  for  the  right  party,  and 
should  be  affirmed. 


It  is  80  ordered.  All  concur;  GRAVES, 
J.,  in  separate  opinion. 

GRAVES,  J.  {concurring).  I  concur  in  the 
result  of  this  case  as  reached  by  my  Brother 
WOODSON.  I  do  not  concur  in  all  that  is 
said  in  paragraph  1  of  bis  opinion.  That 
paragraph  to  my  mind  properly  holds  that 
there  was  no  delivery  of  the  deed,  and  other 
things  therein  decided  are  unnecessary  for 
the  case  In  hand.  No  delivery  defeats  the 
deed.  Whether  the  party  making  It  was 
in  such  state  of  mind  as  to  be  able  to  make 
a  deed  is  immaterial.  If  In  fact  it  was  not 
delivered,  and  upon  the  question  of  mental 
capacity  I  express  no  opinion.  To  that  por- 
tion of  this  paragraph  1  which  holds  that 
the  deed  is  testamentary  in  character,  I 
do  not  agree.  The  doctrine  therein  an- 
nounced in  my  Judgment  trenches  upon  the 
holding  of  this  court  in  O'Day  v.  Meadows 
et  al.,  194  Mo.  588,  92  S.  W.  C37,  112  Am.  St. 
Rep.  542.  The  deed  being  Ineftectivc  for 
want  of  delivery,  this  too  Is  unnecessary 
for  a  decision  of  the  case,  and  might  be  said 
to  be  obiter;  but  I  prefer  to  disavow  the 
holding  on  this  particular  point,  although 
it  might  be  considered  as  mere  obiter  dictum. 

Nor  do  I  concur  in  all  that  Is  said  In  par- 
agraph 4  of  the  opinion.  This  portion  of 
the  opinion  seems  to  be  opposed  to  the  rule 
expressed  by  Sherwood,  J.,  In  Gentry  v.  Gen- 
try, 122  Mo.,  loc.  clt.  217,  26  S.  W.  1094. 
whereat  It  Is  said:  "Nor  does  it  matter  that 
the  mansion  house  was  located  on  land  iu 
which  Gentry  had  only  a  life  estate.  This 
fact  does  not  militate  against  a  widow's 
right  of  quarantine  In  that  irartlon  of  the 
land  owned  by  the  husband  in  fee.  In  Agan 
v.  Shannon,  103  Mo.  COl,  15  S.  W.  757,  It  was 
distinctly  recognized  as  an  undoubted  legal 
principle  that  the  fact  of  the  accident  of 
the  location  of  the  mansion  house  on  an  ad- 
jacent 40  not  belonging  to  the  home  tract, 
and  to  Khich  the  decedent  had  no  title,  would 
not  in  any  way  aCtect  the  quarantine  right 
of  the  widow  In  the  plantation  which  her 
husband  owned;  and  in  doing  this  we  fol- 
lowed the  ruling  made  In  Brown  v.  Brown's 
Adm'r,  68  Mo.  3SS,  where  it  was  held  that 
notwithstanding  the  dwelling  house  of  the 
husband  was  on  an  adjacent  80,  and  not  on 
the  remaining  part  which  he  owned  in  fee, 
this  would  not  prevent  the  widow  from  suc- 
cessfully asserting  her  right  to  a  homestead 
in  the  residue  of  the  farm  which  her-  hus- 
band owned."  The  Italics  In  the  quotation 
are  ours.  It  would  seem  in  the  Gentry 
Case  we  have  held  that,  although  it  turns 
out  that  the  mansion  house  is  on  a  tract  of 
land  to  which  decedent  had  no  title  what- 
soever, yet,  if  the  lands  actually  owned  by- 
decedent  were  used  In  connection  with  this 
mansion  house,  then  the  widow  was  not 
debarred  of  her  quarantine  right  The  fic- 
tion of  the  law  that  she  shall  remain  quaran- 
tined in  the  mansion  house  with  full  posses- 
sion of  all  its  messuages  «eems  to  have  been 
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eliminated  by  pure  practical  law  In  this 
Gentry  Case.  In  the  Gentry  Case  the  wid- 
ow could  not  hold  the  mansion  house  after 
the  death  of  her  husband,  because  upon  bis 
death  that  property,  which  was  held  by  him 
as  tenant  by  the  curtesy,  immediately  revert- 
ed to  Gentry's  children  by  a  former  widow, 
and  In  them  was  the  right  of  possession. 
The  widow  in  that  case  was  a  second  wife, 
and  her  right  to  quarantine  could  not  have 
been  based  upon  a  right  to  remain  in  (quar- 
antine) the  mansion  house,  because  the 
death  of  the  husband  terminated  such  right. 
This,  it  occurs  to  me,  was  the  occasion  for 
the  use  of  the  italicized  words  above  quoted. 
We  at  least  held  that  Mrs.  Gentry  was  enti- 
tled to  her  quarantine  rights  in  the  other 
Uads,  notwithstanding  the  fact  that  she  did 
aod  conld  not  hold  the  mansion  bouse,  which 
had  been  used  in  connection  therewith.  So, 
considering  the  Gentry  Case,  I  prefer  not 
to  concur  in  much  of  the  discussion  of  para- 
graph 4  of  the  opinion. 

I  concur  in  the  result  and  other  portions 
of  the  opinion. 


McCOT  et  al.  v.  RANDALL  et  al. 

(Supreme  Court  of  Missouri,  Division   No.   1. 
July  1,  1909.) 

t  COUBTS    (I    231*)— SUPBEME    COUBT— JUBIS- 

Dicno.v— Amount  in  Contboversy. 
While,  as  respects  original  jurisdiction  In 
lower  courts,  it  is  as  a  rule  only  necessary  to  con- 
siilcr  the  value  of  plaintiff's  interest  to  deter- 
mine whether  the  court  has  jurisdiction  of  the 
amount  in  controversy,  on  appeal  the  interests 
of  both  parties  must  t>e  considered ;  and  where, 
on  appeal  in  an  action  to  enjoin  suit  to  collect 
special  tax  bills,  issued  against  different  par- 
cels ot  ground,  it  appeared  that  a  defendant 
iHink  owned  all  the  tax  bills  amounting  to 
over  $4,500  in  amount,  though  the  amount  of 
the  bills  issued  against  the  property  of  each 
rlaintiff  in  no  case  equaled  that  amoubt,  the 
>Snpreme  Court,  and  not  the  Court  of  Appeals, 
had  jurisdiction,  under  Rev.  St.  1899,  8  1049a, 
aii'led  by  Laws  1901,  p.  107  (Ann.  St  1906,  p. 
120S).  providing  that  the  St.  Louis  and  Kan- 
sas City  Courts  of  Appeals  shall  have  jurisdic- 
tion of  appeals  and  writs  of  error  where  the 
amount  in  dispute,  exclusive  of  costs,  shall  not 
trceed  $4,500. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  i  659;   Dec.  Dig.  {  231.*] 

2.  Municipal  Cobpobations  (J  314*)— Local 
Ijipeovements— Filing  Plans  before  Let- 
TiKQ     COHTBACT—  "Plans"  —  "Specitica- 
noKs." 
Rev.  St  1899,  {  5859,  as  amended  by  Laws 
1901,  p.  65  (Ann.  St.  1906,  p.  206'n,  provides 
that,  when  the  council  of  a  city  of  the  third 
class  deems  a  street  improvement  necessary,  it 
shall  take  certain  steps,  and,  if  a  majority  of 
the  owners  of  the  front  feet  of  property  owned 
by  residents  of  the  city  abutting  on  the  street 
do  not  file  a  protest,  the  council  may  cause  a 
contract  for  the  work  to  be  let  to  the  lowest 
and  htit  bidder  on  plans  and  spedfications  filed 
therefor  with  the  city  clerk  by  the  city  engi- 
neer, etc.    Held,  that  the  word  "plans"  as  used 
means  a  profile,  drawing,  or  picture  showing,  in 
a  general  way,  the  character  of  the  work  to  be 
done,  while   "sijecifications"   means   a   detailed 


statement  of  the  character  of  the  improvements, 
the  purpose  of  the  provision  being  that  by  filine 
the  plans  and  specifications  information  would 
be  furnished  to  prospective  bidders  to  enable 
them  to  intelligently  figure  on  the  cost  thereof; 
and,  where  there  was  nothing  complicated  or 
difficult  to  understand  about  grading  or  paving 
the  street  sought  to  be  improved,  and  all  the  de- 
tails of  the  work  were  fully  stated,  both  in  the 
ordinance  authorizing  the  work  to  be  done,  and 
in  the  specifications  filed  in  the  clerk's  office,  the 
omission  to  file  plans  with  the  specifications  did 
not  invalidate  the  contract  for  the  work. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  827;  Dec.  Dig.  { 
314.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5399;  vol.  8,  p.  7755;  vol.  7,  pp.  6C0G, 
C607.] 

3.  Municipal  Cobpobations  (|  314*)— Stbekt 

IMPBOVEMBNTS— SUFFICIENCT   OF   SPECIFICA- 
TIONS Filed. 

Inasmuch  as  the  grade  of  a  city  street  can 
only  he  established  by  ordinance,  the  grade 
having  been  so  established,  and  the  ordinance 
presumably  being  on  file  as  a  public  law  of  the 
city,  in  the  oflice  of  the  city  clerk  where  the 
specifications  were  filed,  so  that  bidders  could 
as  easily  examine  the  ordinance  as  the  specifica- 
tions, the  specifications  were  not  insufficient 
because  not  stating  what  was  the  established 
grade  of  the  street. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  827;  Dec.  Dig.  § 
314.*] 

4.  Municipal  Cobpobations  (§  335*)— Stbeet 
Impkovements—Contbacts— Acceptance  of 
Bins. 

The  charter  not  requiring  that  the  city 
council  should  accept  a  bid  for  doing  the  work 
bv  ordinance,  but  merely  providing  that  it 
should  have  power  to  cause  a  contract  for  the 
work  to  be  let  to  the  lowest  and  best  bidder,  and 
the  acceptance  o£  the  bid  and  awarding  of  the 
contract  not  being  the  exercise  of  legislative 
functions,  an  ordinance  accepting  the  bid  was 
not  necessary. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  8C1;  Dec.  Dig.  { 
335.*] 

5.  Municipal  Corporations  (|  302*)— Street 
Impboveuents- Contracts  —  Extension  of 

Tl»tE— V  ALl  DITY. 

Where  an  original  ordinance,  authorizing 
street  improvempnts,  to  be  made,  provides  for 
an  extension  of  time  for  completion  of  the  work, 
and  an  ordinance  granting  an  extension  is  pass- 
ed prior  to  the  expinition  of  the  time  first  given, 
the  extension  is  valid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Coniorations,  Cent  Dig.  §  895;  Dec.  Dig.  { 
302.*] 

8.  Appeal  and  Ebrob  (8  1009*)— Review- 
Issues  of  Fact  in  Equity  Case. 

In  an  equity  case,  the  Supreme  Court 
should  defer  largely  to  the  finding  of  the  trial 
court  as  to  issues  of  fact. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3970 ;   Dec.  Dig.  8  1009.*] 

Appeal  from  Circuit  Court,  Jackson  County. 

Action  by  L.  F.  McCoy  and  others  against 
Joseph  J.  Randall  and  others.  Judgment 
for  defendants,  and  plalntifts  appeal.  Af- 
firmed. 

This  was  an  equitable  proceeding  begun 
in  the  circuit  court  of  Jackson  county  for 
the  purpose  of  enjoining  defendants  from 
prosecuting  any  suits  to  collect  special  tax 
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bills  Issued  against  tbe  respective  lots  or 
parcels  of  grouuds  belonging  to  tbe  plain- 
tiffs by  the  city  of  Independence,  a  city  of 
the  third  class,  for  grading  and  paving  West 
College  avenue  from  the  west  line  of  Dela- 
ware street  to  the  western  limits  of  the  city, 
a  distance  of  about  3,800  feet,  and  for  the 
purpose  of  having  said  tax  bills  declared  Il- 
legal, null,  and  void,  and  the  cloud  cast  up- 
on the  title  of  the  respective  plaintiffs  to 
said  lots  or  parcels  of  ground  by  reason 
thereof  removed.  The  tax  bills  involved  in 
this  case  are  in  the  usual  form,  and  aggre- 
gate the  sum  of  $4,902.47,  with  Interest 
There  was  a  trial  bad  before  tbe  court, 
which  resulted  In  a  finding  of  the  facts  and 
a  rienditlon  of  Judgment  In  favor  of  the 
defendants.  In  due  time  and  In  proper 
manner  plaintiff  appealed  to  this  court.  In 
conformity  to  the  charter  of  cities  of  tbe 
third  class  a  resolution  by  the  city  council 
was  duly  passed  declaring  the  grading  and 
paving  necessary.  On  April  4,  1903,  a  spe- 
cial ordinance  was  duly  enacted  authorizing 
the  grading  and  paving  to  be  done.  On  May 
22,  1903,  by  viva  voce  vote,  the  work,  after 
having  been  duly  advertised,  was  awarded 
to  W.  C.  Rice  for  the  sum  of  94  cents  per 
square  yard,  he  being  the  only  bidder.  No 
plans  for  doing  the  work  were  flled  with  tbe 
city  clerk  by  tbe  city  engineer  at  any  time, 
as  provided  by  tbe  charter  of  such  cities, 
but  specifications  therefor,  as  thereby  pro- 
vided for,  were  on  'file  during  all  of  the 
times  hereinafter  mentioned.  Said  speclfica' 
tions  were  as  follows: 

"Specifications  for  grading  and  paving 
with  broken  stone  West  College  avenue  from 
west  line  of  Delaware  street  to  the  west 
line  of  the  northeast  quarter  of  the  north- 
west quarter  of  section  3,  township  49,  range 
32. 

"Resolution  No.  132,  approved  March  7, 
1903. 

"Ordinance  No.  1749,  approved  April  4, 
1903. 

"Time  to  complete  the  work  days 

from  date  of  contract. 

"Grading.  Said  street  shall  be  graded 
from  street  line  to  street  line  to  the  estab- 
lished grade  and  cross-section.  Under  this 
bead  will  be  included  all  work  necessary 
for  the  formation  of  the  roadway,  sidewalks 
and  park  spaces,  including  removing  timber, 
brush,  rock,  etc. 

"Paving.  That  said  street  for  a  width 
of  thirty  feet  In  the  center  thereof  be  paved 
with  good  hard  limestone.  Said  portion  of  said 
street  to  be  paved  shall  •  ♦  •  be  brought 
to  a  subgrade,  twelve  Inches  below  and  par- 
allel to  the  finish  grade  and  cross-sections 
of  sold  street,  which  shall  be  rolled  with  a 
steam  roller  weighing  not  less  than  ten  tons 
until  the  subgrade  presents  a  uniform  hard 
surface  with  proper  cross-sections  and  eleva- 
tions; any  soft  or  spongy  places  are  to  be 
removed  and  filled  witb  proper  material 
and  re-rolled. 


"Upon  this  subgrade  shall  be  placed  a  slx- 
Incb  coarse  of  broken  stone  ranging  in  size 
from  one  to  four  inch  cubes,  which  shall  be 
rolled  with  a  steam  roller  weighing  not  less 
than  ten  tons  until  throughly  compacted, 
after  which  a  course  of  broken  stone  ranging 
In  size  from  one  to  three  inch  cubes  shall 
be  spread  on  the  first  course  to  such  a  depth 
that  after  being  thoroughly  compacted  that 
tbe  surface  of  said  paving  shall  conform  to 
tbe  grade  and  cross-section  of  said  street, 
after  w:hlch  a  thin  course  of  rock  screening' 
shall  be  spread  evenly  over  the  surface  of 
said  pavement  and  thoroughly  worked  Into 
tbe  Interstices  until  they  are  full  by  liberal 
use  of  water  and  steam  roller. 

"Bidders  will  state  price  per  square  yard 
of  stone  pavement.  Including  all  work  re- 
quired by  these  specifications. 

"The  work  must  be  executed  strictly  In 
accordance  with  these  specifications  and  un- 
der the  instruction  of  the  city  engineer  and 
strictly  to  grade  and  cross-section  as  shown 
by  tbe  stakes  set  from  time  to  time. 

"All  work  must  be  finished  in  a  neat,  sul>- 
stantial  manner. 

"Payments   will  be  made  In  special  tax 
bills  against  the  property  liable  therefor. 
"H.  H.  Pendleton,  City  Engineer." 

The  ordinance  authorizing  the  work  to  be 
done  provided,  among  other  things,  that  "In 
all  other  particulars  the  work  both  of  grad- 
ing and  paving  shall  conform  to  the  plans 
and  specifications  now  on  file  in  the  office  of 
the  city  clerk."  The  work  by  the  terms  of 
the  ordinance  was  to  be  completed  In  120 
days  from  the  date  on  which  the  contract 
was  awarded  unless  stopped  or  delayed,  etc., 
and  before  the  expiration  of  that  time  an  ex- 
tension of  60  days  was  duly  given  by  ordi- 
nance, and  before  the  expiration  of  the  GO 
days  the  work  was  completed.'  After  the 
completion  of  the  work  tbe  city,  by  ordi- 
nance duly  enacted,  levied  the  special  taxes, 
the  collection  of  which  Is  hereby  sought  to 
be  enjoined.  Such  additional  facts  as  may 
be  necessary  for  tbe  proper  determination 
of  the  case  will  be  noted  during  tbe  course 
of  tbe  opinion. 

A.  R.  Strother  and  James  Q.  Smart,  for 
appellants.    Paxton  &  Rose,  for  appellees. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  While  appellants  brought  this 
case  to  this  court  on  appeal,  yet  they  now 
Insist  that  it  has  no  Jurisdiction  to  hear  and 
determine  the  same,  but  the  Jurisdiction  over 
the  same  rests  with  tbe  Kansas  City  Court 
of  Appeals,  and  that  it  should  be  certified  to 
that  court  for  adjudication.  Tbe  appellants 
contend  that  because  of  the  common  interest 
they  bad  in  the  legal  questions  involved,  and 
to  avoid  a  multiplicity  of  suits  and  to  save 
costs,  they  had  the  right  to  Join  in  bringing 
this  suit,  and  that  while  the  aggregate 
amount  of  the  tax  bills  levied  against  their 
respective  properties  was  In  excess  of  $4,500, 
yet  not  oue  of  them  was  equal  to  that  sum. 
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It  Is  therefore  argued  by  counsel  for  appel- 
lants that  tlie  aggregate  amount  of  said  tax 
tills  Bbould  not  be  considered  for  the  pur- 
pose of  fixing  Jurisdiction  in  this  case,  but 
the  amount  Issued  against  the  property  of 
each  plaintiff  should  control  in  determining 
that  question.  Upon  the  contrary,  counsel 
for  respondents  contend  that  this  court  bus 
jurisdiction  of  this  cause,  for  the  reason  that 
the  record  shows  that  the  amount  of  these 
tax  bills  is  about  $5,000,  and  that  all  of  them 
beloog  to,  and  are  owned  by,  the  respondent 
bank,  which  fact  fixes  the  amount  In  dispute 
at  a  sum  in  excess  of  $4,500.  The  record 
discloses  the  fact  that  the  respondent  bank 
Is  the  real  party  in  Interest  in  this  case,  that 
it  is  the  real  owner  of  all  of  the  tax  bills 
hi  question,  and  that  all  of  the  other  re- 
spondents are  but  nominal  parties;  they  bav- 
hig  disposed  of  all  of  their  interest  lu  and 
to  the  bills  to  the  bank.  That  being  true,  the 
amount  in  dispute  between  the  appellants 
and  the  respondent  bank  Is  in  excess  of  $4,- 
500,  which  amount  gives  this  court  Jurisdic- 
tion. Sess.  Acts  1901,  p.  107,  adding  section 
1049  to  the  Revised  Statute  of  1899  (Ann.  St. 
1906,  p,  1208). 

This  question  came  before  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Washington  Market  Company  v.  Hoffman, 
101  U.  S.  112,  25  L.  Ed.  782.  In  that  case 
the  Washington  company  had  offered  to  the 
highest  bidders  at  public  auction  the  stalls 
In  the  market  house  for  a  specific  term.  Aft- 
er the  expiration  of  that  time  some  of  such 
bidders  filed  their  bill  to  enjoin  the  company 
from  selling  the  stalls  leased  to  them,  claim- 
ing that  they  had  the  right  to  occupy  them 
as  long  as  they  chose  to  carry  on  their  busi- 
ness as  butchers,  provided  that  they  there- 
after paid  rent  as  it  from  time  to  time 
should  become  due.  From  a  judgment  of 
the  Supreme  Court  of  the  District  of  Colum- 
bia in  favor  of  the  stall  men,  the  market 
company  appealed  to  the  Supreme  Court  of 
the  United  States.  In  the  latter  court  the 
stall  owners  moved  to  dismiss  the  appeal, 
for  the  reason  that  the  value  of  no  one  of 
their  claims  or  Interest  exceeded  the  sum  of 
$2,500,  the  amount  which,  under  an  act  of 
Congress,  would  entitle  any  one  of  them  to 
an  appeal  to  the  Supreme  Court;  but,  In 
passing  upon  that  motion,  the  latter  court 
refused  to  dismiss  the  appeal,  for  the  reason 
that  the  record  showed  that  the  aggregate 
Value  of  the  company's  rights  to  those  stalls 
was  $60,000,  which  sum  gave  the  latter  Juris- 
diction under  said  act. 

In  Gartslde  v.  Gartslde,  42  Mo.  App.  513, 
the  plaintiffs'  petition  showed  no  value,  so 
that,  so  far  as  they  were  concerned,  the  ap- 
peal was  to  the  Court  of  Appeals.  That 
ease  is  like  the  one  at  bar  In  this:  That  the 
lower  court  held  against  the  plaintiffs,  and 
ibey  took  the  appeal.  When  It  reached  the 
Court  of  Appeals,  the  record  showed  that  the 
defendant  was  trustee  of  a  valuable  estate, 
and  that  his  trusteeship  was  reasonably 
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worth  to  him  much  more  than  $2,500;  and 
the  court,  because  of  defendant's  Interest, 
:iIthough  plaintiffs  appealed,  transferred  the 
case  to  this  court,  which  took  charge  of  i,t 
without  question.    Id.,  113  Mo.  348,  '2ti  S.  W. 

In  Evens  &  Howard  Fire  Brick  Co.  v.  St. 
Louis  Smelting  &  Refining  Co.,  48  Mo.  App. 
.i.34,  plaintiff's  petition  showed  no  interest 
which  could  be  stated  in  money,  but  de- 
fendant's plant  was  valued  at  $400,000.  The 
plaintiff,  as  in  the  case  at  bar,  failed  In  the 
lower  court,  and  took  the  appeal;  and  the 
St  Louis  Court  of  Appeals,  in  transferring 
t]]e  case  to  this  court,  said  (page  (!35):  "It 
is  settled  that,  where  the  right  of  appeal  de- 
pends on  the  value  of  the  matter  in  dispute, 
such  value  must  be  estimated  In  money. 
When  the  object  of  the  suit,  however,  is  not 
to  obtain  a  money  Judgment,  but  other  relief, 
the  amount  involved  must  be  determined  by 
the  value  In  money  of  the  relief  to  the  plain- 
tiff, or  of  the  loss  to  the  defendant,  sliould 
the  relief  be  granted,  or  vice  versa,  should 
the  relief  be  denied.  If  either  Is  neces.sarlly 
in  excess  of  the  sum  within  the  appellate  ju- 
risdiction of  this  court,  then  the  Supreme 
Court  has  exclusive  cognizance  of  the  ap- 
peal. We  took  this  view  in  the  case  of  Gart- 
slde V.  Gartslde,  42  Mo.  App.  613,  in  transfer- 
ring that  case  to  the  Supreme  Court,  and 
that  court,  in  refusing  to  remand  the  cause 
to  us  upon  a  motion  made  to  that  effect,  af- 
firmed our  holding."  (Syl.)  "The  Supreme 
Court  has  Jurisdiction  of  an  appeal  by  an 
attaching  creditor  from  a  Judgment  in  favor 
of  an  Interpleader  In  a  suit  by  attachment, 
if  both  the  value  of  the  property  attached 
and  the  aggregate  of  the  demands  of  the. 
several  attaching  creditors  exceed  $2,500; 
and  this,  though  the  demand  of  the  appellant 
alone  is  less  than  that  sum."  Kuh  v.  Garvin, 
53  Mo.  App.  G4.  And  the  court  said  (page 
65) :  "The  case  of  Humphreys  v.  Milling  Co., 
98  Mo.  542,  10  S.  W.  140,  presented  quite  a 
similar  state  of  facts.  There  the  defendant, 
Judson,  held  the  sum  of  $9,818.24  in  trust 
for  certain  creditors  of  the  Atlantic  Milling 
Company,  known  as  creditors  of  the  'new- 
running.'  Humphreys  was  one  of  the  secur- 
ed creditors  to  the  extent  of  $2,046.  He 
brought  bis  action  in  equity  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  the 
fund,  and  that  he,  be  paid  out  of  It  the 
amount  of  his  debt  He  alleged  that  the 
transaction  with  Judson  was  to  hinder  and 
delay  creditors.  The  Supreme  Court  compel- 
led this  court  by  mandamus  to  certify  the 
case,  upon  the  ground  that  more  than  $2,.500 
was  In  dispute."  Kuh  v.  Garvin,  125  Mo. 
547,  28  S.  W.  847.  And  as  suggested  in  brief 
by  counsel  for  respondents:  "Suppose,  for 
Instance,  the  case  at  bar  were  transferred  to 
the  Court  of  Appeals,  and  suppose,  further, 
that  that  court  were  to  cancel  tax  bills  of 
more  than  $5,000  in  value  belonging  to  the 
First  National  Bank,  then  It  would  be  a 
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manifest  absurdity  to  say  that  there  bad 
never  been  more  than  $4,500  In  dispute." 

According  to  the  foregoing  authorities,  we 
are  clearly  of  the  opinion  that  this  court,  and 
not  the  Kansas  City  Court  of  Appeals,  has  ju- 
risdiction over  this  appeal.  And  the  author- 
ities cited  by  counsel  for  appellants,  and  re- 
lied upon  as  holding  that  the  cause  should  be 
transferred  to  the  Court  of  Appeals,  are  not 
applicable  to  the  facts  of  this  case.  They 
concern  only  questions  of  original  jurisdic- 
tion In  lower  courts,  where,  as  a  rule,  it  Is 
only  necessary  to  consider  the  value  of  the 
plaintiff's  Interest  In  order  to  determine  such 
jurisdiction;  but  upon  appeal  the  interest  of 
both  parties  must  be  considered  In  determin- 
ing the  amount  in  dispute.  We,  therefore, 
hold  that  this  court  has  jurisdiction  of  this 
appeal. 

2.  It  Is  next  insisted  by  counsel  for  appel- 
lants that  the  tax  bills  In  question  are  null 
and  void,  for  the  reason  that  there  were  no 
plans  of  the  proposed  work  filed  with  the 
city  clerk,  as  required  by  the  city  charter, 
prior  to  the  time  the  contract  for  doing  the 
same  was  awarded,  or  at  any  other  time,  for 
that  matter.  Section  5859,  Rev.  St  1899 
(Ann.  St.  1906,  p.  2967)  as  amended  in  1901 
(Acts  1901,  p.  65)  provides,  if  no  remon- 
fitrance  Is  filed,  that  "then  the  council  shall 
have  the  power  to  cause  a  contract  for  said 
work  to  be  let  to  the  lowest  and  best  bidder 
on  plans  and  specifications  filed  therefor 
with  the  city  clerk  by  the  city  engineer,  or 
other  proper  oflBcer,  not  less  than  one  week's 
advertisement  for  bids  thereon  l)eing  made 
in  some  newspaper  published  In  the  city," 
etc.  Counsel  for  appellants  take  the  position 
that  the  filing  of  these  plans  and  specifica- 
tions with  the  city  clerk  la  jurisdictional,  a 
condition  precedent  to  the  letting  of  the  con- 
tract, and  that  no  valid  contract  for  doing 
the  work  could  be  entered  into  without  that 
condition  had  first  been  performed.  While, 
upon  the  other  hand,  it  Is  contended  by  coun- 
sel for  respondents:  First,  that  said  provi- 
sion of  the  charter  is  directory  only,  and  not 
mandatory;  and,  second,  that  if  mandatory, 
then  there  was  a  substantial  compliance  in 
this  case  with  its  provision.  It  Is  not  con- 
tended that  specifications  for  doing  the  work 
were  not  filed  with  the  clerk,  as  provided  by 
the  charter,  but  the  contention  is  that  the 
contract  is  void,  because  plans  therefor  were 
not  also  filed  with  the  clerk. 

The  word  "plans"  as  used  In  the  charter 
means  a  profile,  drawing,  chart,  or  picture 
showing,  in  a  general  way,  the  character  of 
the  work  to  be  done,  while  the  word  "apedfl- 
cations"  means  a  detailed  statement  of  the 
character  of  the  Improvements  which  are  to 
be  done.  The  clear  purpose  of  this  charter 
provision  Is  that,  by  filing  the  plans  and 
specifications  with  the  city  clerk.  Informa- 
tion would  thereby  be  furnished  to  prospec- 
tive bidders  which  would  better  enable  them 
to  understand  the  character  of  the  improve- 
ments to  be  made,  and,  also,  to  better  enable 


them  to  Intelligently  figure  upon  the  cost 
thereof.  With  such  knowledge  all  bidders 
would  be  better  able  to  make  an  Intelligent 
bid  for  the  work,  and  thereby  make  the  com- 
petition between  them  real,  and  the  cost 
thereof  to  the  property  owners  more  rea- 
sonable than  it  would  more  likely  be  where 
they  did  not  possess  such  knowledge.  View- 
ing this  contract  In  the  light  of  that  charter 
provision,  can  we  declare  It  void  as  a  matter 
of  law  for  the  reason  simply  that  plans  were 
not  filed  along  with  the  specifications  In  the 
oflSce  of  the  dty  clerk?  Counsel  for  appel- 
lants insist  that  we  should  answer  that  ques- 
tion in  the  affirmative,  while  respondents 
contend  it  should  be  answered  in  the  nega- 
tive. The  former  cite  and  reply  upon  the 
following  cases  as  supporting  their  Insist- 
ence: City  of  De  Soto  ex  rel.  v.  Showmnn, 
100  Mo.  App.  323,  73  S.  W.  257;  Barber 
Asphalt  Paving  Co.  v.  O'Brien,  128  Mo.  App. 
267,  107  S.  W.  25;  City  of  Independence  v. 
Nagle  (Mo.  App.)  114  a  W.  1129;  Dickey  v. 
Holmes,  109  Mo.  App.  721,  83  S.  W.  982;  Mc- 
Cormack  v.  Moore  (Mo.  App.)  114  S.  W.  40. 
None  of  those  cases  cover  the  exact  question 
presented  by  this  record  and  now  under  con- 
sideratloD,  for  In  all  of  those  cases  there 
was  neither  plans  nor  specifications  filed,  as 
required  by  the  charter,  but  in  each  and  all 
of  them  there  was  a  total  disregard  of  the 
charter  provision. 

Counsel  for  respondents  rely  upon  Morley 
V.  Weakley,  86  Mo.  451,  and  Sheehan  v. 
Owen,  82  Mo.  458,  as  supporting  their  con- 
tention. In  the  former  case  the  ordinance 
authorizing  the  work  to  be  done  provided. 
In  detail,  as  to  the  material  to  be  used  and 
the  manner  of  doing  the  macadamiziug, 
while  a  general  ordinance  then  in  force  re- 
quired a  plan  or  profile  of  the  work,  .with 
specifications,  to  be  filed,  showing  the  char- 
acter of  the  material  and  work  to  be  done. 
This  latter  ordinance  was  not  complied  with, 
and  for  that  reason  the  proper  owner  tried  to 
escape  paying  the  tax  bill.  In  discussing 
this  question  in  the  former  case.  Judge 
Black,  in  speaking  for  the  court,  used  this 
language:  "The  ordinance  with  respect  to 
macadamizing,  curbing,  and  guttering  pro- 
vides in  detail  of  what  material  these  class- 
es of  work  shall  be  made,  bow  the  stone 
shall  be  placed,  and  how  prepared.  In  short, 
they  are  themselves  specifications,  and  there 
was  no  need  of  anything  further  to  give  ei- 
ther bidders  or  the  public  full  information. 
The  ordinance  requiring  plans  and  specifica- 
tions can  have  full  application  in  matters  of 
grading  and  the  like,  where  they  are  essen- 
tial to  give  bidders  a  full  understanding  of 
the  work  to  be  done  and  the  manner  of  do- 
ing It,  but  it  should  not  be  construed  to  re- 
quire the  engineer  to  do  that,  by  way  of 
specifications,  which  was  clearly  stated  in 
the  ordinance."  And  in  the  latter  case  Judge 
Henry,  speaking  for  the  unanimous  court 
said :  "It  is  conceded  that  no  profile  or  spec- 
iflcatlons  were  filed  In  the  engineer's  office; 
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but  It  was  proved  that  It  was  not  customary 
to  make  profiles  of  that  kind  of  work,  but 
only  of  bridges  and  similar  structures,  and 
that  the  work  In  this  instance  was  let  ac- 
cording to  the  usual  course  pursued  before 
and  since.  We  cannot  see  that  a  profile  of 
tlie  work  in  question  was  necessary  to  en- 
able one  to  bid  on  it  intelligently.  It  con- 
sisted of  macadamizing,  paring,  and  gutter- 
ing. A  yiew  of  the  street  upon  which  the 
work  was  to  be  done,  with  the  ordinance  be- 
fore the  bidder,  served  better  than  a  profile 
to  give  an  idea  of  the  extent  and  character 
of  the  work.  The  ordinance  ordering  the 
work  expressly  stated  of  what  materials  and 
the  manner  In  which  the  work  was  to  be 
done,  and  the  precise  quality  of  the  work 
upon  the  street,  and  was  as  minute  and  exact 
in  these  particulars  as  could  be  required  in 
any  spedflcations  the  engineer  might  have 
prepared.  We  do  not  think  that  plaintiff 
should,  as  defendant  would  have  him,  sus- 
tain such  a  loss  for  the  omission  of  the  city 
officials  to  do  an  act  which,  done  or  omitted, 
conld  not  materially  have  affected  defend- 
ant's interests.  The  ordinance  was  published 
in  a  dally  paper,  recorded  in  the  city  book 
of  ordinances,  and  the  street  upon  which  the 
work  was  to  be  done  was  open  to  inspection, 
and  gave  those  who  wished  to  bid  on  the 
work  a  better  Idea  of  the  extent  and  char- 
acter of  the  work  than  any  profile  could 
possibly  have  done,  and  It  is  by  no  means 
clear  that  the  city  offlciala  hare  not  properly 
construed  the  ordinance  as  not  requiring  the 
profiles  of  such  work."  The  only  difference 
existing  between  those  cases  and  this  is  in 
the  former  two  the  ordinance  required  the 
plans  to  be  filed,  while  in  this  the  charter 
made  the  requirement.  But  clearly  that  dif- 
ference conld  in  no  manner  have  a  different 
legal  effect  upon  the  contract  for  doing  the 
work,  for  In  each  case  the  plans  and  spec- 
ifications were  required  to  be  filed  for  the 
pnrpose  of  furnishing  Information  to  pro- 
spective bidders,  and  they  would  furnish  no 
more  or  less  information  when  required  by 
charter  than  when  required  by  ordinance. 

As  was  said  in  the  Sheehan-Owen  Case, 
supra,  when  we  read  the  ordinances  ordering 
this  work  to  be  done.  In  the  light  of  the  spec- 
ifications which  were  on  file  with  the  city 
clerk,  and  In  the  presence  of  the  street 
which  was  to  be  improved,  it  is  difficult  to 
see  what  possible  harm  was  done  or  injury 
inflicted  upon  the  property  owners  by  the 
omission  of  the  city  engineer  to  make  and 
file  with  the  clerk  plans  for  the  work  in  ad- 
dition to  the  specifications.  There  was  noth- 
ing complicated  or  difficult  to  understand 
about  grading  and  macadamizing  this  street 
whldi  conld  call  for  a  profile  or  picture  of 
it,  which  might  be  of  great  assistance  when 
bidding  for  and  constructing  bridges  or  other 
large  structures;  but  in  this  simple  class  or 
character  of  work,  with  all  of  the  details 
thereof  folly  stated  in  both  the  ordinance 
autborixiog  the  work  to  be  done  and.  in  the 


specifications  which  were  -.m  file  in  the 
clerk's  office,  no  possible  wrong  or  Injury 
could  be  done  to  any  one  by  the  simple  omis- 
sion to  file  the  plans  qs  required  by  the  char- 
ter. We,  therefore,  hold  that  the  bills  in 
question  are  not  void  for  that  reason. 

3.  The  third  insistence  of  counsel  for  ap- 
pellants la  that  the  specifications  on  file  in 
the  clerk's  office  "were  inadequate  and  in- 
sufficient." W^e  are  somewhat  at  a  loss  to 
understand  Just  what  Is  meant  by  this  con- 
tention, as  counsel  have  not  pointed  out  in 
Just  what  way  the  specifications  are  in- 
sufficient, without  It  Is  its  failure  to  state 
what  was  the  established  "grade  of  the  street. 
If  that  Is  what  counsel  have  in  mind,  then 
that  insistence  is  untenable,  for  the  reason 
that  the  grade  of  a  street  can  only  be  es- 
tablished by  ordinance,  which  was  done  In 
this  case,  and  that  ordinance  was  a  public 
law  of  the  city,  and  was,  presumably,  on 
file  In  the  office  of  the  city  clerk,  the  same 
office  wherein  the  specifications  were  on  file; 
and  It  would  have  been  no  more  trouble  for 
bidders  to  have  examined  the  ordinance  es- 
tablishing the  grade  than  it  would  have  l)een 
for  them  to  have  examined  the  specifications 
upon  that  point,  which  could  have  been 
nothing  more  than  an  abridgment  or  copy 
of  the  ordinance.  By  following  those  direc- 
tions and  specifications  no  trouble  or  Incon- 
venience would  have  been  encountered  either 
in  bidding  for  the  work,  or  in  performing  it 
according  to  the  terms  of  the  contract  By 
so  doing  the  Improvementii  would  be  done 
according  to  contract,  and  that  is  Just  what 
was  done  In  this  case,  as  was  shown  by  tlie 
testimony  of  all  of  the  witnesses  for  both 
sides.  Those  for  appellants  as  well  as  those 
for  respondents  united  in  saying  the  work 
was  a  good  Job — no  sul>stantlal  criticism  fell 
from  the  lips  of  any  of  them.  And,  after 
all  that,  the  objection  here  urged  seems  to 
come  too  late  to  command  serlou.s  consid- 
eration, even  though  there  had  been  merit 
in  It,  which  we  deny,  bad  it  been  timely  pre- 
sented to  the  proper  city  authorities. 

4.  The  fourth  contention  of  appellants  Is 
that  the  contract  for  doing  this  work  was 
null  and  void  for  the  reason  that  the  bid 
for  doing  the  same  was  by  the  city  accepted 
and  awarded"  by  a  viva  voce  vote  of  the 
council,  and  not  by  an  ordinance  duly  en- 
acted. There  is  no  language  contained  In 
the  charter  of  the  city  which  requires  such 
acceptance  to  be  made  by  ordinance.  The 
charter  In  that  regard  simply  provides  that 
"the  council  shall  have  power  to  cause  a 
contract  for  said  work  to  be  let  to  the  lowest 
and  best  bidder."  '  It  is  not  contended  that 
the  bid  accepted  was  not  the  lowest  and 
best,  but  it  is  insisted  that  the  contract  is 
void  because  the  bid  was  not  accepted  or 
contract  awarded  by  an  ordinance  duly  ex- 
ecuted. No  authority 'has  been  cited  which 
sustains  the  contention  of  appellants'  cou.i- 
sel,  and  no  good  reason  has  been  suggested 
why  such  solemn  form  of  acceptance  should 
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bave  been  resorted  to.  Tbe  work  was  au- 
thorized to  be  done  by  special  ordinance,  ac- 
cording to  tbe  Bpeciflcations  on  file,  and  ac- 
cording to  tbe  general  ordinances  tben  In 
force  In  the  city.  That  is  all  this  court  has 
ever  required  In  that  regard;  and,  in  our 
Judgment,  tbat  was  sufficient  in  this  case, 
jv'here  the  record  shows  the  contract  was  ac- 
cepted by  a  Tlva  voce  vote.  This  was  the 
view  taken  of  this  question  by  tills  court 
when  It  was  presented  in  the  case  of  Mor- 
ley  T.  Weakley,  80  Mo.  451.  On  page  456 
the  court  uses  this  language:  "Tbe  various 
ordinances,  general  and  special,  under  which 
the  work  was  done,  were  all  approved  by 
the  mayor.  The  mere  matter  of  awai-dlu^  the 
contracts,  under  existing  laws,  was  not  the 
exercise  of  legislative  functions,  so  that  the 
authorities  cited  by  plaintiff  In  er;  or  have  lit- 
tle or  no  application  here.  Moreover,  we  do 
not  understand  the  ordinances  to  require 
the  mayor  to  act  separately  In  awarding  con- 
tracts, but  rather  tbat  he  shall  act  iu  con- 
Junction  as  presiding  officer."  'The  same  Is 
true  of  this  case.  The  acceptance  of  the  bid 
by  the  city  of  the  awarding  of  the  contract 
to  tbe  successful  bidder  is  not  the  exercise 
of  legislative  functions,  and  there  can  be  no 
earthly  reason  for  holding  such  should  have 
been  done  by  ordinance. 

5.  It  is  next  insisted  by  counsel  for  ap- 
pellants that  tbe  record  discloses  the  fact 
that  Joseph  J.  Randall  was  interested  In  the 
contract  for  doing  this  street  improvement, 
and  that  being  a  member,  of  the  council 
which  ordered  the  work  to  be  done  and  the 
contract  executed  nullified  the  latter,  and 
consequently  the  tax  bills  are  illegal,  null 
and  void.  We  have  carefully  read  all  of 
the  evidence  introduced  bearing  upon  tbat 
question,  and  we  are  fully  satisfied  that  it 
was  not  sufficient  to  Justify  any  court  in 
finding  Randall  was  interested  in  said  con- 
tract. The  trial  court  found  against  appel- 
lants upon  that  issue,  and  very  properly  so. 
In  our  Judgment  The  evidence  was  not 
sufficiently  strong  to  raise  even  a  suspicion 
against  the  official  conduct  and  good  faith 
of  Randall  in  the  matter.  The  courts  should 
not  condemn  the  acts  of  public  officials  with- 
out the  evidence  is  sufficient  to  show  mis- 
conduct upon  their  part 

6.  The  sixth  objection  urged  against  tbe 
validity  of  these  tax  bills  is  tbat  the  work 
was  not  completed  within  the  time  stipu- 
lated for  in  the  contract  The  contract  pro- 
vided that  the  work  should  be  completed 
within  120  days  from  the  date  thereof, 
unless,  etc.  The  contract  was  executed  May 
22,  1003,  and  on  August  3.  1(01,  by  ordi- 
nance, the  time  for  completing  said  work 
was  extended  60  days  from  and  after  the 
expiration  of  the  original  120  days.  The  evi- 
dence shows,  and  the  court  found,  tbat  the 
work  was  completed  8  days  before  tl  e  ex- 


piration of  tbe  60  days'  extension  given. 
This  court  has  held  that,  wi:ere  the  origi- 
nal ordinance  authorizing  tbe  Improvemeiiis 
to  be  made  provides  for  an  extension  of  time 
for  Its  completion,  and  the  ordinance  grant- 
ing tbe  extension  was  passed  prior  to  the 
expiration  of  tbe  time  first  given,  then  such 
extension  was  viilld.  Hund  v.  Rackllffe.  1»2 
Mo.  312,  91  S.  W.  500.  The  facts  of  this 
case  bring  it  within  tbe  rule  announced  in 
tbat,  which  is  controlling  upon  us  In  tils. 

7.  The  last  insistence  of  covnsel  'or  ap- 
pellant is  that  the  work  was  not  done  ac- 
cording to  the  contract  In  anoth.r  para- 
graph we  touched  upon  this  question,  and 
there  stated  that  the  evidence  showed  that 
the  contract  bad  been  substantially  com- 
plied with.  All  the  testimony  In  the  case 
shows,  not  only  a  substantial  compliance, 
but  almost  a  literal  compliance,  with  the 
terms  of  the  contract;  In  fact,  much  more 
so  than  any  of  the  cases  to  which  our  at- 
tention has  been  called.  So,  looking  at  this 
case  from  any  of  tbe  view  points  suggest- 
ed by  counsel  for  appellants,  we  must  hold 
tbat  none  of  them  are  tenable,  and  for  that 
reason  the  trial  court  correctly  found  for 
respondents.  And,  in  addition,  this  being 
an  equity  case,  we  should  defer  la  gely  to 
the  findings  of  the  trial  court  as  to  all  is- 
sues of  fact  Huffman  v.  Huffman  (Mo.) 
117  S.  W.  1. 

We  are  therefore  of  the  opinion  that  the 
judgment  should  be  affirmed,  and  it  Is  bo 
ordered.    All  concur. 


EVANS  V.  WABASH  R.  CO. 

(Supreme  Court  of  Missouri,  Division  No.   2. 

July  13,  1909.) 

1.  Death    (8   57*)— Action— Pleading    and 
Pboof— Necessity  fob  Conformance. 

Where  the  petition  in  a  death  action  spe- 
cifically charges  certain  particular  acts  of  neg- 
ligence, which  are  alleged  to  have  been  the  cause 
of  the  death,  plaintiff  must  recover,  if  at  all, 
upon  the  specific  charges  alleged. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  8  74;    Dec.  Dig.  8  67.»] 

2.  WoROs  and  Phrases— "Vis  Major." 

"Vis  major"  is  an  irresistible,  natural  cause, 
which  cannot  be  guarded  against  by  the  ordi- 
nary exertions  of  human  skill  and  prudence. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  p.  7329.J 

3.  Masteb  and  Servant  (8  276*)— Death  of 

Servant— Evidence. 

Evidence  held  to  show  that  a  storm,  in 
progress  at  the  time  a  railway  fireman  was  in- 
jured in  a  collision,  which  obliterated  the  view 
of  the  track  ahead,  was  a  violent  and  unprece- 
dented local  storm,  which  could  not  have  been 
reasonflbly  anticipated  by  the  employes  of  the 
railroad  company. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  8  276.*] 

4.  Master  and  Servant  (8  97»)— Safe  Pi.acb 
TO  Work — Extraordinary  Storms. 

A  master  is  not  required  to  provide  against 
storms,    extraordinary    and    unprecedented    in 
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their  character  in  the  locality,  and,  if  an  in- 
jury resulted  to  a  Beryant  during  such  a  storm, 
there  could  be  no  recovery  upon  a  mere  proof 
of  injury ;  but  something  that  the  master  did 
or  omitted  to  do  must  be  proved  to  have  been 
the  cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  163 ;   Dec.  Dig.  §  i»7.*] 
B.  Masteb  and  Servant  (§  279*)— Death  of 

Servant— Evidence. 

In  an  action  for  the  death  of  a  locomotive 
fireman  in  a  collision  with  another  trniu,  evi- 
dence held  not  to  show  that  the  engineer  of 
decedent's  engine  negligently  failed  to  keep  a 
proper  lookout  ahead  for  signals. 

[Cd.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  §  279.*] 

6.  Mastbb  and  Servant  (8  279*)— Death  op 

Servant— Evidence. 

In  an  action  for  the  death  of  a  locomotive 
fireman  in  a  collision  with  a  freight  train,  evi- 
dence held  not  to  show  tliat  those  in  charge  of 
the  freight  train,  which  had  been  compelled 
to  stop  because  of  fallen  telegraph  poles  over 
the  track,  negligently  failed  to  give  proper  sig- 
nals to  the  engineer  of  the  decedent  s  train,  to 
prevent  the  accident. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  279.*] 

Appeal  from  Circuit  Court,  Charlton  Coun- 
ty. 

Action  by  Anna  Evana  against  the  Wabash 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  ap[>eals.    Reversed. 

Respondent  Is  the  widow  of  George  TV. 
Evans,  who  was  killed  In  a  collision  between 
a  passenger  train  and  a  freight  train,  near 
the  city  of  Brunswick,  Charlton  county,  on 
December  12,  1903.  The  deceased  w^as  fire- 
man on  an  engine,  pulling  passenger  train 
No.  12  on  appellant's  railroad,  which  pa$sen- 
ger  train  ran  Into  freight  train  No.  91  about 
two  miles  east  of  Brunswick  while  said 
freight  train  was  standing  still,  and  which 
collision  resulted  in  the  death  of  said  Evans. 

The  material  portions  of  respondent's  pe- 
tition, or  those  parts  which  formulate  the 
charges  of  negligence  against  appellant,  are 
as  follows :  "That  on  said  December  12,  1903, 
between  the  hours  of  11  and  12  o'clock  In  the 
forenoon  of  that  day,  the  defendant,  by  its 
agents  and  servants,  while  running  and  oper- 
ating its  said  locomotive  engine  and  train  of 
piis^senger  cars  at  a  point  on  defendant's  said 
railroad  about  two  miles  east  of  the  city 
of  Brunswick,  In  the  county  of  Charlton,  In 
the  state  of  Missouri,  so  negligently  and 
carelessly  ran  and  operated  same  that  said 
locomotive  engine  and  train  of  passenger  cars 
ran  Into  and  collided  with  another  locomotive 
engine  and  train  of  freight  cars,  being  then 
and  there  operated  by  defendant,  which  said 
locomotive  engine  and  train  of  freight  cars 
were  bound  west  and  were  being  run  to  Kan- 
sas City,  Mo.,  and  were  then  and  there  on 
the  same  track  with  said  passenger  train 
which  was  running  east.  That  said  freight 
train  and  engine  attached  to  same  were  at 
the  time  of  said  collision,  and  for  a  period 
of  20  minutes  prior  thereto,  standing  still  on 


defendant's  said  track  at  the  point  aforesaid, 
and  the  agents  and  servants  of  defendant 
then  and  there  in  charge  of  said  locomotive 
engine  and  freight  train  attached  thereto  saw 
said  passenger  train  approaching  it,  and  fail- 
ed and  neglected  to  sound  the  steam  whistle 
on  said  freight  engine,  and  failed  and  neg- 
lected to  give  proper  signals  to  said  east- 
bound  passenger  train  then  approaching  on 
said  track;  same  being  the  main  track. 
That  said  collision  occurred  on  a  straight 
track  where  the  engineer  on  said  passenger 
engine  could  have  seen  said  freight  engine 
and  train  for  more  than  a  mile  by  keeping  a 
proper  lookout  ahead.  That  the  engineer  of 
said  passenger  engine  and  train  failed  and 
neglected  to  keep  a  lookout  ahead,  and  failed 
and  neglected  to  see  said  freight  engine  and 
train  standing  on  said  track  as  aforesaid, 
when  same  could  have  been  seen  by  him  as 
aforesaid,  and  failed  and  neglected  to  stop 
said  engine  and  passenger  train,  and  so  neg- 
ligently and  carelessly  ran  said  engine  that 
same  collided  with  said  freight  engine  and 
train  of  cars,  and  by  reason  thereof  said  pas- 
senger engine  was  wrecked,  and  plaintiflf's 
said  husband,  George  W.  Evans,  was,  while 
then  and  there  in  the  service  and  employ  of 
defendant,  as  aforesaid,  and  while  engaged 
In  the  operation  of  defendant's  said  railrond, 
struck  by  the  wreckage,  and  by  the  coal  on  the 
tender  of  said  passenger  engine  being  thrown 
with  great  force  ngalnst  him,  the  said  George 
W.  Evans,  by  reason  of  said  collision,  and  he, 
the  said  George  W.  Evans,  the  husband  of 
plaintiff,  as  aforesaid,  was  then  and  there, 
without  fault  or  negligence  on  his  part,  in- 
stantly killed.  That  the  death  of  plaintiffs 
said  husband,  George  TV.  Evans,  was  caused 
by  the  carelessness  and  negligence  of  de- 
fendant's engineer  running  said  passenger  en- 
gine, In  falling  and  neglecting  to  keep  a  prop- 
er lookout  in  front  of  his  sold  engine,  and  In 
failing  and  neglecting  to  observe  the  said 
freight  engine  and  train  standing  on  said 
track,  and  by  the  carelessness  and  negligence 
of  the  engineer  and  train  crew  of  said  freight 
train  aforesaid,  in  falling  and  neglecting  to 
give  the  proi>er  signals  to  the  engineer  of 
said  passenger  engine  In  time  to  avoid  said 
collision,  thereby  causing  said  collision  and 
killing  plaintiff's  said  husband,  as  afore- 
said." 

The  answer  denies  generally  the  allega- 
tlcftis  of  the  petition,  pleads  contributory 
negligence  on  the  part  of  deceased,  and  then, 
further  answering,  "defendant  snys  that  the 
death  of  plaintiff's  husband,  at  the  time  and 
place  stated  In  her  petition,  was  solely  the 
result  of  a  sudden,  unusual,  unprecedented, 
unforeseen,  and  extraordinary  storm  then  and 
there  prevailing  on  the  line  of  the  railroad 
of  defendant,  which  rendered  it  Impossible 
to  prevent  said  injury  and  death."  "The  rec- 
ord does  not  disclose  the  filing  of  a  replica- 
tion. 
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On  December  12,  1903,  freight  train  No.  91 
going  west  on  appellant's  railroad  had,  by 
proper  order,  until  11  o'clock  a.  m.,  to  run 
to  Brunswick  and  take  siding  for  passenger 
train  No.  12.  By  the  order  referred  to  pas- 
senger train  No.  12,  going  east,  could  not 
leave  Brunswick  before  11  o'clock ;  but  after 
that  time,  even  though  train  No.  91  had  not 
reached  Brunswick,  the  passenger  train  held 
the  right  of  way,  and  might  proceed,  regard- 
less of  No.  91.  Train  No.  91  had  passed  Dal- 
ton,  a  station  about  five  miles  east  of  Bruns- 
wick, and  was  proceeding  to  make  said  meet- 
ing point  and  clear  for  the  passenger  train 
In  due  time,  when  it  was  stopped  about  two 
miles  east  of  Brunswick  by  eight  or  nine  tel- 
egraph poles  which  had  blown  across  the 
track  by  a  very  severe  wind,  sleet,  and  snow 
storm  which  was  then  raging.  Train  91  was 
a  heavy  freight,  and  running  slow.  The  en- 
gineer of  the  engine  pulling  this  train  dis- 
covered the  poles,  and,  as  he  was  running 
only  8  or  10  miles  an  hour,  stopped  after  run- 
ning Into  at  least  one  of  them.  This  was 
about  10 :45  o'clock  a.  m.  Immediately  after 
the  train  was  stopped,  a  flagman  was  sent  to 
the  rear  to  stop  freight  train  No.  67,  which  he 
succeeded  in  doing ;  and  as  soon  as  the  con- 
ductor of  train  91  could  get  to  the  engine  he 
dispatched  Brakeman  Byers  with  a  red  flag 
and  probably  a  torpedo,  to  Brunswick,  with 
orders  to  flag  and  hold  anything  which  might 
he  coming.  Byers  left  some  20  or  25  minutes 
hefore  the  collision  occurred.  The  conductor, 
brakeman,  engineer,  and  fireman  of  train  01, 
a  part  of  the  crew  of  train  67,  a  track  walk- 
er, and  some  farmers  living  near,  had  reach- 
ed the  point  where  the  poles  were  down 
across  the  track,  and  some  were  engaged  in 
getting  the  poles  off,  when  the  form  of  pas- 
b-enger  train  No.  12  was  discovered  coming 
about  a  quarter  of  a  mile  away.  This  was 
about  11 :05  a.  m.  At  first  It  was  thought  to 
be  an  engine  coming  to  help,  and,  as  soon  as 
It  was  discovered  to  be  the  passenger  train, 
the  conductor,  brakeman,  and  engineer  of 
train  91  hallooed  and  gave  the  stop  signals. 
At  this  time  the  wind  was  blowing  severely, 
and  It  was  snowing  very  hard.  The  passen- 
ger train  was  running  40  or  45  miles  an 
hour.  No  one  on  the  engine  appeared  to  no- 
tice the  efforts  made  to  signal  them,  and  the 
train  never  checked  Its  speed  until  it  struck 
train  91.  The  passenger  train  was  going 
oast,  and  the  storm,  an  unprecedented  wind 
and  snow  storm,  was  raging  from  the  north- 
west. The  smoke  from  the  engine  and  steam 
caused  by  the  falling  snow  on  the  boiler  was 
blowing  against  the  engineer's  side,  who  sat 
on  the  right  of  the  engine.  Engineer  Mathl- 
us,  who  was  in  charge  of  the  passenger  en- 
gine, says:  That  the  storm  was  not  so  se- 
vere when  he  left  Brunswick ;  but  that  as  he 
proceeded  east  it  kept  getting  worse ;  that  he 
could  not  see  anything  ahead  of  him,  because 
of  the  sleet,  wind,  steam,  and  snow;  that  he 
neither  saw  nor  heard  any  signals,  and  knew 
nothing  of  the  collision  until  it  occurred.    Ills 


engine  knocked  several  telegraph  poles  off 
the  track ;  but,  owing  to  the  wind  and  noise 
of  the  storm  and  rapidity  with  which  he 
was  running,  he  did  not  know  of  these  occur- 
rences. The  brakeman,  Byers,  did  not  tes- 
tify; nor  is  there  any  evidence  showing 
what,  If  anything,  he  did  in  the  way  of  flag- 
ging No.  12.  No  showing  was  made  as  to 
why  be  was  not  produced  as  a  witness,  more 
than  to  show  that  he  left  the  Wabash  short- 
ly after  and  was  seen  by  one  of  the  witnesses 
in  Kansas  City.  We  will  here  collate  the  tes- 
timony on  some  of  the  principal  questions  to 
be  considered  in  this  cause: 

The  character  of  the  storm : 

Witness  Millner,  for  respondent,  and  brake- 
man  on  No.  91,  said :  "The  storm  was  so  se- 
vere I  don't  suppose  he  could  see  us.  There 
was  no  slacking  of  the  speed  of  the  passenger 
train."  Says  Byers  had  gone  ahead  to  flag 
No.  12.  "I  didn't  see  him.  The  storm  was  so 
severe  I  couldn't  see  him."  Says  he  discov- 
ered No.  12  "coming  through  the  snow." 
There  were  nine  poles  across  the  track.  "The 
storm  was  from  the  northeast  Don't  know 
how  long  the  poles  had  been  there.  The 
storm  blew  them  down."  After  passing 
Dalton,  he  says :  "The  wind  got  stronger  all 
the  time.  It  seemed  like  the  snow  came  in 
flurries,  big  bunches  at  a  time.  Then  it 
would  lighten  up  a  bit,  and  then  come  anoth- 
er flurry.  A  man  could  not  see  very  dear 
then ;  but  when  it  would  rise  a  bit  he  could 
see  farther.  That  was  the  condition  of  tbini^ 
when  we  were  at  the  point  where  these  poles 
were  down.  If  the  dense  clouds  of  snow  had 
not  been  coming  and  going,  we  could  have 
seen  No.  12  leaving  Brunswick."  Again,  he 
says:  "The  smoke  and  steam  from  No.  12 
was  blowing  hack  over  the  train.  It  was 
from  northeast  to  southwest.  Mr.  Mathias 
was  Bitting  on  the  right-hand  side  of  the 
train,  the  south  side.  The  storm  would  come 
right  into  his  window.  I  did  not  see  him. 
His  train  was  running  probably  40  miles  an 
hour.  It  only  took  him  a  few  seconds  to 
come  the  distance  from  the  time  we  first  saw 
him  until  he  struck  us.  We  saw  his  engine 
in  just  about  time  enough  to  get  out  of  the 
way."  Further,  he  says :  "The  storm  was  a 
kind  of  a  streak.  It  come  down  through  a 
streak  of  the  country,  in  that  bottom.  The 
storm  was  accompanied  by  a  very  severe 
wind.  Just  about  the  time  they  hit  it,  had 
kind  of  checked  up;  but  a  second  or  two 
before  that  there  was  a  big  cloud  went  by. 
The  snow  kept  us  from  seeing  No.  12  coming 
a  greater  distance  than  a  quarter  of  a  mile. 
It  was  so  dense  we  could  not  see  through  it." 

Conductor  Allen,  on  train  No.  91,  says 
there  was  about  nine  poles  down.  Says  en- 
gineer of  passenger  done  nothing  that  he  no- 
ticed to  slack  the  speed  of  the  train ;  that  the 
passenger  train  was  running  full  speed  when 
the  collision  occurred.  "It  was  a  pretty  bad 
snowstorm.  •  *  *  Mathias,  in  the  cab, 
would  be  facing  the  snow.  The  snow  was 
blowing  towards  Mathias'  engine  as  he  came 
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down  the  tra<4.  •  •  •  The  poles  were 
blown  down  by  the  gtorm.  •  •  *  We 
first  met  the  severe  part  of  the  storm  just 
about  Dalton.  It  would  slacken  up,  and  then 
again  It  would  come  in  a  bluster  and  gale. 
The  snow  would  drift  so  you  could  hardly  see 
at  all.  That  sort  of  snow  was  going  on 
yshea  he  came  to  the  wreck  and  afterwards. 
•  •  •  The  storm  must  have  kept  him 
(Mathlas)  from  seeing  us,  and  the  snow  was 
blowing  against  him.  The  storm  carried  the 
steam  and  smoke  of  his  engine  at  a  kind  of 
an  angle  right  back  over  his  engine,  right  In 
his  face."  Says  passenger  engine  was  run- 
ning about  40  miles  an  hour  when  It  hit  en- 
gine of  train  91.  Further  said:  "If  his  [Ma- 
thlas'] view  not  been  obstructed,  he  could 
bare  seen  my  signals.  If  the  view  bad  been 
clear,  there  would  have  been  no  trouble." 
Says  the  storm  was  spotty ;  would  be  heavy 
and  dark  In  one  place,  and  light  In  another. 
Says  the  wind  was  sufficient  to  blow  down 
seven  or  eight  telegraph  poles. 

R.  C.  Hardlster,  witness  for  respondent, 
testified:  He  was  brakeman  on  tra,in  67. 
Was  up  at  engine  of  train  01.  After  dlscov- 
erlDg  Ko.  12  through  the  storm,  had  Just 
time  to  get  right  off  of  way  when  the  colli- 
sion occarred.  Says  there  was  snow  and  sleet 
and  wind  blowing,  which  obstructed  his  view 
of  No.  12.  "It  was  a  pretty  bad  morning  to 
start  vrith;  but  It  seemed  as  though  the 
storm  was  worse  in  places  than  it  was  in  oth- 
ers. It  was  pretty  bad  at  the  time  of  the 
collision." 

W.  C.  Clifford,  witness  for  respondent,  con- 
ductor of  train  67,  said:  "The  storm  was 
about  the  severest  at  the  time  of  the  acci- 
dent. •  »  •  Suppose  the  storm  caused 
the  poles  to  fall.  In  ordinary  weather  you 
can  see  a  long  distance  up  that  track.  The 
storm  was  coming  from  the  north  and  east, 
it  would  be  in  the  face  of  the  engineer  of 
No.  12,  and  the  storm  and  smoke  of  the  en- 
gine would  be  In  his  face." 

Harvey  C  Noble,  witness  for  respondent, 
and  brakeman  on  train  67,  said  of  the  storm : 
"I  think  It  was  about  m  bad  as  I  have  been 
out  In.  Have  been  railroading  five  years. 
About  the  most  severe  I  was  ever  In.  It  was 
storming  from  the  time  we  went  through 
KeytesviUe ;  but  It  wasn't  so  severe  until  we 
got  to  Dalton.  It  seemed  to  get  worse  then 
up  to  the  time  of  the  collision,  till  the  time 
we  stopped,  and  continued  so.  I  know  the 
storm  was  pretty  fierce  until  noon." 

Charles  Hall,  witness  for  resi)ondent,  and 
engineer  on  Wabash  Railway,  said:  "The 
snow  was  awful  bad,  and  it  was  more  Ice 
tban  snow,  and  It  was  cutting,  snowing  awful 
bard.  That  kind  of  a  wind  would  blow  the 
smoke  in  the  engineer's  face.  That  would  ob- 
scure his  view.  *  •  •  There  were  times 
that  morning  in  the  storm  that  I  couldn't  see 
anything  at  all.  I  couldn't  see  the  engine  be- 
hind me  nor  the  track  ahead."  After  the  col- 
lision be  was  sent  out  from  Brunswick,  where 
be  had  his  engine,  to  the  wreck.    This  was 


very  soon  after  it  happened.  Says:  "We 
were  running  slow,  because  we  were  going 
out  to  the  wredc,  and  we  didn't  know  where 
It  was,  or  what  bad  transpired  out  there. 
When  we  picked  Conductor  Allen  up,  we 
were  right  into  them,  probably  50  feet,  be- 
fore I  seen  him.  We  were  on  the  lookout 
for  him.  •  •  *  It  was  snowing  so  bad 
and  blowing  so  bard.  I  was  leaning  out  of 
the  cab  at  the  time."  About  a  mile  further 
he  picked  up  Conductor  Cusheva  of  the  pas- 
senger, but  It  had  cleared  some  then,  and  he 
discovered  him  easily. 

Samuel  I,ewis,  section  hand,  witness  for 
respondent,  said  he  was  out  all  morning,  and 
that  there  were  times  he  could  not  see  much 
over  300  or  400  feet,  and  then  it  would  rise, 
and  he  could  see  a  half  mile.  Says,  when  he 
was  Inside  of  a  quarter  from  train  91  stand- 
ing, he  could  not  tell  that  it  was  a  train  or 
what  it  was. 

Nicholas  M&thias,  witness  for  appellant, 
and  engineer  pulling  train  No.  12,  testified 
that  he  had  been  engineer  on  the  Wabash 
over  30  years.  "There  was  a  severe  storm 
that  morning,  as  severe  as  I  have  ever  seen 
since  I  have  been  railroading.  It  was  snow- 
ing, and  the  wind  was  blowing.  I  couldn't 
see  at  all.  I  was  sitting  against  the  snow, 
facing  It,  and  I  put  my  face  out  of  the  cab. 
I  did  not  notice  any  telegraph  poles  blown 
down  on  that  morning.  Did  not  either  see  or 
hear  any  poles  being  broken  or  blown  down. 
I  was  going  about  40  miles  an  hour,  and  the 
snow  was  coming  towards  me  from  the  north- 
east, and  the  wind  was  blowing  a  perfect 
gale.  Did  not  hear  any  torpedoes  exploded. 
Did  not  see  any  signals  given  by  the  other 
train,  nor  hear  any  torpedoes.  •  •  •  The 
storm  was  not  so  severe  when  I  left  Bruns- 
wick station.  It  began  to  snow  east  of  the 
coal  chute,  and  kept  on  getting  worse. 
•  *  •  The  snowstorm  was  right  in  that, 
place  and  had  been  for  some  little  time.  I 
could  see  by  the  way  it  had  been  piled  about 
there,  but  it  was  not  bad  when  we  left 
Brunswick,  but  It  began  to  get  worse,  and 
was  a  very  severe  storm.  •  •  •  I  never. 
In  all  my  experience  on  the  Wabash,  saw  as 
severe  a  storm  as  that  one.  •  *  ♦  I  could 
not  see  on  account  of  the  storm  and  snow, 
although  the  track  was  straight  there  for  sev- 
eral miles.  The  storm  prevented  my  hear- 
ing the  signals.  I  did  not  hear  any  torpedo 
on  account  of  the  wind  blowing  in  my  face 
and  causing  me  to  shut  my  eyes.  I  was  run- 
ning against  the  storm.  If  there  were  any 
signals  given,  I  did  not  hear  them." 

W.  H.  Holser,  witness  for  appellant,  who 
was  the  engineer  in  charge  of  engine  pulling 
train  91,  testified:  "It  was  a  very  severe 
storm,  about  the  worst  I  ever  saw.  We  were 
about  two  miles  east  of  Brunswick.  It  had 
been  storming  there.  It  commenced  snowing 
when  I  left  Keytesville.  That  is  about  11 
miles  from  Brunswick.  It  was  not  storming 
at  Keytesville.  We  struck  the  unusual  storm 
about  three  miles  east  of  Brunswick.    That 
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Is  about  a  mile  west  of  where  the  coUisiou 
occurred.  It  was  so  severe  you  could  hardly 
see  anything;  but,  just  as  luck  would  have 
it,  before  I  came  to  where  these  telegraph 
poles  were,  we  saw  the  poles  blown  down." 
Snys  he  was  only  going  8  or  10  miles  an 
hour.  There  were  eight  poles  blown  down. 
S.iys  the  storm  was  so  severe  that  he  could 
not  see  No.  12  very  far.  Further  said:  "I 
have  never  seen  a  snowstorm  as  severe  as 
that  one  on  that  part  of  the  road.  *  •  • 
I  would  have  cleared  him  five  minutes  but 
for  t::<s  storm  aud  the  poles.  It  was  im- 
possiMe  to  see  lu  tuat  storm.  You  could 
not  see  far  at  all." 

O.  D.  Blnckwell,  witness  for  appellant,  fire- 
man on  train  91,  said:  "There  was  a  se- 
vere storm  that  day.  I  call  It  a  blinding 
snowstorm.  •  •  *  I  never  saw  as  severe 
a  storm  as  that  in  that  part  of  the  country. 
•  •  •  The  storm  was  raging  at  the  time 
of  the  collision."  Says  when  he  saw  No. 
12  he  could  Just  discern  a  form  or  shape 
through  the  cab  window.  First  thought  it 
was  a  light  engine  coming  with  men  to  clear 
away  the  poles. 

Was  passenger  train  No.  12  flagged? 

George  Mlllner,  witness  for  respondent, 
and  brakeman  on  train  01,  said:  "When  1 
first  saw  the  passenger  train.  It  was  prob- 
ably a  quarter  of  a  mile,  coming  down  the 
track.  We  flagged  the  train.  The  storm  was 
so  severe  I  don't  suppose  he  could  see  us. 
It  kept  coming  abend  and  collided  with  us. 
There  was  no  slacking  of  speed  of  the  pas- 
senger train.  •  •  ♦  We  gave  signals 
with  our  bands  and  our  hats.  That  is  all 
we  had  to  flag  with.  I  don't  know  what 
Byers  did.  ♦  •  •  When  we  first  saw  it, 
we  gave  the  signal  to  stop  and  commenced 
flagging."  Also  says  he  thinks  the  track 
walker  flagged.  "We  saw  his  engine  In 
Just  about  time  enough  to  get  out  of  the 
way,  and  we  waived  our  hats  and  hands  to 
give  the  alarm." 

Robert  Alien,  witness  for  respondent,  and 
conductor  of  train  91,  says:  "The  first  thing 
I  did  was  to  send  a  flag  out  ahead,  after 
I  got  on  the  engine.  I  sent  a  man  by  the 
name  of  Byers."  Says  he  instructed  Byers 
to  go  ahead  to  Brunswick  and  hold  every- 
thing till  they  came,  and  tell  thera  what  the 
trouiile  was.  Says  the  last  he  saw  of  By- 
ers he  was  going  up  the  track  about  a  qmir- 
ter  away;  that  was  20  or  2.5  minutes  before 
the  passenger  came.  Says:  That  Just  be- 
fore the  collision  he  heard  something  com- 
ing; that  he  got  on  the  south  side  of  the 
track,  started  west,  and  commenced  waiving 
his  bands  aud  hallooing.  Says  Byers  took  a 
red  flag  with  him  aa  a  danger  slgual.  Says 
he  does  not  know  where  Byers  is  now  or 
where  he  lives.  He  left  the  Wabash  short- 
ly afterwards.  Had  been  gone  ever  since. 
Further  said:  "I  did  not  neglect  any  pre- 
caution known  to  railroad  service  to  protect 
and  care  for  my  engine.  I  sent  a  flagman 
each  way,  armed  with  a  flag  aud  proper  In- 


structions; all  I  could  do.  Nothing  was  left 
undone  to  protect  my  train."  Says  that  in 
the  use  of  torpedoes  two  are  usually  put 
down  as  a  warning  signal,  and  one  is  a 
signal  to  stop.  They  are  placed  on  the  rail 
on  the  engineer's  side.  'He  does  not  know 
whether  there  were  any  torpedoes  on  his  train 
or  not.  Snow  on  the  track  would  deaden 
the  sound  of  a  torpedo. 

Engineer  Hall,  witness  for  respondent, 
said:  "There  is  no  code  signal  to  keep  from 
I>elng  collided  with  that  can  be  made  by  an 
engineer  with  his  whistle.  Don't  know  of 
any  such  regulation.  •  •  *  An  engine 
going  east  40  miles  an  hour,  and  the  wind 
blowing  a  perfect  gale  from  the  northeast, 
bearing  snow  and  ice,  and  meeting  the  en- 
gine on  the  quarter,  and  there  is  smoke  and 
steam  escaping  from  the  engine,  blowing 
backward,  that  would  obstruct  the  engineer's 
view.  It  would  blow  the  steam  right  in  his 
face  and  obstruct  his  view.  The  rate  the 
engine  was  going  would  make  it  more  se- 
vere. It  wouldn't  aftect  a  man  standing  on 
the  ground;  but  an  engineer  going  40  or 
45  miles  an  hour  wouldn't  be  able  to  see 
anything.    He  couldn't  keep  his  head  oat. 

Samuel  Lewis,  witness  for  respondent,  a 
track  walker,  says  the  conductor  and  brake- 
man  flagged  No.  12.  Gave  them  the  signal 
by  waiving  both  arms  and  hands.  Says  he 
met  Byers  at  a  point  just  two  miles  from 
Brunswick  going  west  on  the  track.  This 
was  about  25  minutes  before  No.  12  showed 
up. 

Engineer  Mathlas,  witness  for  appellant, 
said:  "I  was  going  about  40  miles  an  hour, 
and  the  snow  was  coming  towards  me  from 
the  northeast,  and  the  wind  was  blowing  a 
perfect  gale.  Did  not  hear  any  torpedoes  ex- 
ploded. Did  not  see  any  signals  given  by 
the  other  train  nor  hear  any  torpedoes." 

W.  H.  Holser,  engineer  on  train  91,  wit- 
ness for  appellant,  says  he  saw  Byers  walk- 
ing west  on  the  track  with  a  red  flag.  By- 
ers claimed  he  had  one  torpedo.  Says,  when 
No.  12  showed  up  "my  conductor  and  the 
hind  brakeman  and  several  more  gentle- 
men there,  I  don't  recollect  now,  tried  to 
stop  him.  •  •  •  They  hallooed  and  sig- 
naled, and  I  did  too;  but  I  seen  the  maa 
couldn't  see  and  didn't  see  us,  and  I  got 
out  of  the  way  as  far  as  I  could.  I  gave 
bim  a  stop  slgual.  That  was  done  with  my 
band.  •  •  •  i  noticed  that  he  didn't  see 
us  when  we  signaled."  Says  both  the  con- 
ductor and  brakeman  flagged  and  tried  to 
stop  the  train. 

This  substantially  presents  the  testimony 
upon  which  this  cause  was  submitted  to  the 
jury.  At  the  close  of  the  evidence,  the  de- 
fendant requested  the  court  to  give  an  in- 
struction in  the  nature  of  a  demurrer  to  the 
evidence,  directing  the  Jury  to  find  the  is- 
sues for  the  defendant.  This  request  was 
denied,  defendant  properly  preserving  its 
objections  and  exceptions  to  the  action  of 
the  court  in  denying  such  request    The  court 
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then  proceeded,  according  to  its  views  of  the 
law,  to  Instruct  the  Jury  upon  all  subjects 
to  which  the  testimony  was  applicable.  The 
cause  was  then  submitted  to  the  Jury  upon 
the  instructions  and  evidence,  and  they  re- 
turned a  verdict  finding  the  Issues  for  the 
plaintiff  and  assessed  her  damages  at  the 
sum  of  $5,000.  Timely  motions  for  new 
trial  and  In  arrest  of  Judgment  were  filed 
and  by  the  court  taken  up  and  overruled. 
From  the  Judgment  rendered  In  this  cause, 
the  defendant  prosecuted  Its  appeal,  and 
the  record  Is  now  before  us  for  considera- 
tion. 

Jas.  L.  Mlnnls.  for  appellant  WiUard 
P.  Cave,  for  respondent 

FOX,  J.  (after  stating  the  facts  as  above). 
The  record  in  this  cause  assigns  numerous 
errors-  as  a  basis  for  the  reversal  of  this 
Judgment  However,  it  Is  apparent  that 
the  main  and  controlling  proposition  con- 
fronting OS  is  the  challenge  on  the  part  of 
the  appellant  to  the  sufficiency  of  the  evi- 
dence to  authorize  the  submission  of  this 
cause  to  the  Jury.  This  leading  question 
was  properly  presented  to  the  trial  court  by 
requesting  an  instruction  at  the  close  of  the 
testimony  on  the  part  of  the  piaiutiff,  as 
well  as  at  the  close  of  the  whole  case,  direct- 
ing the  Jury  to  find  the  issues  for  the  de- 
fendant If  this  contention  by  the  appel- 
lant that  the  testimony  was  insufficient  to 
anthorize  the  submission  of  the  cause  to  the 
Jury  should  be  sustained,  then  it  will  not 
be  necessary  to  consider  the  several  other 
assignments  of  error  why  the  Judgment 
should  not  be  permitted  to  stand.  We  sliaii 
therefore  first  direct  onr  attention  to  this 
main  proposition. 

In  order  to  fully  appreciate  this  important 
question.  It  is  essential  that  we  make-a  brlet 
reference  to  the  Issues  as  presented  by  the 
pleadings  in  the  cause,  to  the  end  that  we 
may  give  due  effect  to  the  testimony  intro- 
duced upon  those  issues.  Respondent,  by 
her  petition,  alleges,  in  substance:  That  on 
December  12,  11)03,  between  the  hours  of 
11  and  12  o'clock  in  the  forenoon,  the  de- 
fendant, by  its  agents  and  servants,  while 
running  and  operating  a  passenger  train, 
so  negligently  and  carelessly  ran  and  operat- 
ed same  that  said  passenger  train  ran  into 
and  collided  with  a  freight  train;  that  said 
freight  train  was  on  appellant's  tracks  and 
had  been  standing  still  for  20  minutes;  that 
the  agents  and  servants  in  charge  of  said 
freight  train  saw  said  passenger  train  ap- 
proaching, and  failed  and  neglected  to  sound 
the  steam  whistle;  that  said  collision  oc- 
curred on  a  straight  track,  where  the  en- 
gineer on  said  passenger  train  could  have 
seen  said  freight  train  for  more  than  a  mile 
by  keeping  a  proi>er  lookout  ahead,  failed 
and  neglected  to  see  said  freight  engine 
standing  on  the  same  track,  failed  and  neg- 
lected to  stop  said  passenger  train,  and  so 
ocgUgently  and  carelessly  ran  said  engine 


that  same  collided  with  said  freight  engine 
and  cars;  and  that  by  reason  thereof  said 
passenger  engine  was  wrecked,  and  George 
W.  Evans,  deceased,  husband  of  respond- 
ent, and  fireman  on  said  passenger  engine, 
was  killed.  Then  follows  these  specific  al- 
legations In  the  petition:  "That  the  death 
of  plaintiff's  said  husband,  George  W.  Evans, 
was  caused  by  the  carelessness  and  negli- 
gence of  defendant's  engineer  running  said 
passenger  engine,  in  falling  and  neglecting 
to  keep  a  proper  lookout  in  front  of  his  said 
engine,  and  in  failing  and  neglecting  to  ob- 
serve the  said  freight  engine  and  train  stand- 
ing on  said  track,  and  by  the  carelessness  and 
negligence  of  the  engineer  and  train  crew  of 
said  freight  train  aforesaid,  in  falling  and 
neglecting  to  give  the  proper  signals  to  tbu 
engineer  of  said  passenger  engine  In  time 
to  avoid  said  collision,  thereby  causing  said 
collision,  and  killing  plaintiff's  said  husband 
as  aforesaid." 

The  statements  contained  in  the  petition, 
as  above  quoted,  are  to  be  found  at  the  close 
of  plaintiff's  petition,  and  it  is  manifest  that 
these  allegations  were  Intended  as  a  spe- 
cific summary  of  the  more  general  allega- 
tions which  precetied  them.  Obviously  this 
summary  of  the  general  allegations  embrac- 
ed in  the  petition  must  b«  treated  as  the 
construction  placed  on  such  preceding  al- 
legations by  the  learned  counsel  who  drafted 
the  petition.  Upon  this  state  of  the  plead- 
ings it  Is  clear  that  the  plaintiff  undertakes 
to  charge,  as  causes  of  the  collision  which 
resulted  In  the  death  of  her  husl)and,  three 
distinct  and  specific  acts  of  negligence;  that 
Is  to  say:  First,  the  carelessness  and  negli- 
gence of  appellant's  engineer  lu  charge  of 
the  passenger  engine.  In  failing  and  neg- 
lecting to  keep  a  proper  lookout  In  front  of 
his  engine;  second,  the  negligence  of  the 
engineer  on  said  passenger  engine  In  fail- 
tug  and  neglecting  to  observe  the  freight 
engine  and  train  standing  on  the  track; 
third,  the  carelessness  'and  negligence  of  the 
engineer  and  train  crew  of  said  freight  train 
aforesaid  in  failing  and  neglecting  to  give 
proper  signals  to  the  engineer  of  said  pas- 
senger engine  in  time  to  avoid  said  colli- 
sion. Emphasizing  the  correctness  of  the 
conclusion  that  the  trial  court,  as  well  as 
counsel  for  respondent,  construed  the  cause 
of  action  as  stated  in  the  pleadings  as  be- 
ing based  on  specific  charges  of  negligence, 
It  is  only  necessary  to  direct  our  attention 
to  the  instructions  requested  and  given  by 
the  court  on  the  part  of  the  plaintiff.  In- 
struction No.  1  told  the  Jury  that  if  "George 
W.  Evans  was  then  and  there  crushed  and 
killed,  without  fault  or  negligence  on  his 
part  and  that  the  said  collislun  and  death 
of  plaintiff's  said  husband  was  directly  caus- 
ed by  the  negligence  of  said  engineer  of  said 
passenger  engine,  then  and  there  in  the  em- 
ploy of  defendant,  in  carelessly  and  negli- 
gently falling  to  keep  a  lookout  for  signals, 
then  your  verdict  must  be  for  plaintiff."    By 
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Instruction  No.  2  the  Jury  were  told  that  If 
George  W.  Evans  was,  wblle  engaged  In 
the  service  of  appellant  as  fireman  on  said 
passenger  engine,  without  fault  or  negli- 
gence on  his  part,  crushed  and  killed,  and 
that  his  death  was  directly  caused  by  the 
carelessness  and  negligence  of  any  of  ap- 
pellant's said  employ^  In  charge  of  said 
freight  train  No.  91,  whose  duty  it  was  to 
give  signals  to  approaching  trains,  In  neg- 
ligently and  carelessly  failing  to  give  to  the 
engineer  of  the  passenger  train  necessary 
and  proper  signals  to  stop  In  time  to  avert 
said  collision,  and  that  said  collision  and 
death  of  plaintiff's  husband  could  have  been 
prevented  by  the  use  of  ordinary  care  and 
caution  on  the  part  of  the  aforesaid  em- 
ployes, then  the  verdict  should  be  for  re- 
spondent It  Is  clear,  from  these  declara- 
tions of  law  given  by  the  court  as  a  guide 
to  the  Jury  in  the  consideration  of  the  evi- 
dence, that  this  cause  was  tried  upon  the 
theory  that  the  defendant  was  guilty  of  one 
or  two  specific  acts  of  negligence;  that  is 
to  say:  First,  the  failure  of  the  passenger 
engineer  to  keep  a  lookout  ahead  for  signals; 
or,  second,  the  failure  of  the  crew  In  charge 
of  train  No.  91  to  give  proper  stop  signals. 
There  is  an  entire  absence  from  this  rec- 
ord of  any  instructions  based  on  any  charge 
of  general  negligence  contained  In  the  peti- 
tion. 

Learned  counsel  for  respondent  for  the  first 
time  during  the>  progress  of  this  cause  by  his 
brief  filed  herein  Invokes  the  doctrine  of  res 
Ipsa  loquitur,  and  In  support  of  that  theory 
directs  our  attention  to  the  case  of  Shuler 
V.  Railway  Ck).,  87  Mo.  App.  618.  We  have 
carefully  analyzed  that  case,  and  in  our  opin- 
ion it  has  no  application  to  the  case  at  bar. 
It  will  be  observed  that  the  CJourt  of  Appeals 
in  that  case.  In  announcing  Its  conclusion, 
used  this  language:  "It  must  therefore  fol- 
low that,  since  the  company  is  liable  to  a 
servant  whether  the  pegUgence  Is  Its  own  or 
that  of  a  fellow  servant,  proof  of  collisions 
of  trains  makes  a  prima  facie  case  for  an 
employe  against  the  company  equally  as  well 
as  if  he  had  been  a  passenger."  Upon  an  ex- 
amination of  the  Shuler  Case,  it  will  be  found 
that  the  petition  did  not  base  the  cause  ot 
action  upon  specific  acts  of  negligence,  but 
simply  alleged  general  negligence.  There 
was  not  the  slightest  attempt  in  that  case 
to  specifically  state  the  cause  or  causes  of 
the  accident,  and  the  conclusions  reached 
by  the  Court  of  Appeals  were  expressly  pred- 
icated upon  the  ground  that  the  petition 
stated  only  general  negligence.  That  Is  not 
the  case  before  us.  It  is  plainly  manifest 
that  the  petition  In  the  record  now  under 
consideration  is  definite  and  specific  in  charg- 
ing the  particular  acts  of  negligence  which 
are  alleged  to  have  been  the  cause  of  the 
collision  which  resulted  In  the  death  of 
plalntiers  husband.  This  being  true.  It  logle- 
ally  follows  that,  if  plaintiff  Is  entitled  to  re- 
cover at  all,  such  recovery  must  be  based 


upon  the  specific  charges  of  negligence  as 
contained  In  her  petition. 

In  Beave  v.  Transit  Company,  212  Mo.  331, 
111  S.  W.  62,  this  division  of  the  court.  In 
treating  of  the  proposition   which   Is   now 
urged  by  counsel  for  respondent  In  the  case 
at  bar,  thus  stated  the  rule:    "The  law  Is  well 
settled  In  this  state  that  a  person  will  not  be 
permitted  to  plead  one  cause  of  adtlon  and  re- 
cover upon  another.     The  respondent  seeks 
to  evade  the  operation  of  the  above  rule  by 
contending  that  the  petition  In  the  case  at  bar 
Is  do  broad  In  Its  charges  of  negligence  that 
It  Is  equivalent  to  an  averment  of  general 
negligence,  which  Is  a  sufficient  allegation 
in  cases  like  this;    that  Is,  that  plaintiff 
would  have  made  a  prima  facie  case  by  mere- 
ly alleging,  and  proving  that  he  was  a  pas- 
senger, that  the  collision  occurred,  and  that 
he  was  injured  In  consequence  thereof.    As 
an  abstract  proposition  of  law,  that  conten- 
tion Is  sound,  and,  if  the  petition  had  t>een 
drawn  upon  that  theory,  than  the  Instruction 
'  in  this  case  would  have  been  a  correct  decla- 
'  ration  of  law ;   but  that  rule  has  no  applica- 
1  tion  where  the  petition,  as  in  this  case,  al- 
!  leges  the  specific  acts  of  negligence  relied 
I  upon  for  a   recovery.     *     •     ♦     The  rea- 
I  son  of  this  rule  Is  apparent    Charging  the 
I  specific  acts  of  negligence  relied  upon  for  a 
;  recovery  is  equivalent  to  stating  that  there 
1  are  not  other  acts  of  the  company  which 
'  caused  or  contributed  to  the  injury ;    and 
if,  after  stating  his  cause  of  action,  the  plaln- 
:  tiff  is  permitted  to  Introduce  evidence  of  and 
I  recover  upon  another  and  different  cause,  not 
'  stated  in  the  petition,  the  defendant  would 
'  thereby  be  taken  by  surprise  and  would  not 
!  be  prepared  to  meet  the  new  Issues  thus  pre- 
!  sented."    "But,"  as  said  in  the  case  of  Ro»- 
I  eoe  V.  Railway,  202  Mo.  576,  101  S.  W.  32,  "If 
I  plaintiff  by  his  petition  Is  shown  to  be  so  suffi- 
I  clently  advised  of  the  exact  negligent  acts 
!  causing  or  contributing  to  his  Injury,  as  to 
I  plead  them  specifically,  as  in  this  case,  then 
'  the  reason  for  the  doctrine  of  presumptive 
!  negligence  has  vanished.     If  he  knows  the 
I  negligent  act,  and  be  admits  he  does  so  know 
it  in  his  petition,  then  he  must  prove  it  and, 
if  he  recovers,  it  must  be  upon  the  negligent 
acts  pleaded,  and  not  otherwise.     In  other 
words,  the  burden  of  proof  Is  upon  the  plain- 
tiff, as  it  would  be  in  any  other  kind  of  a 
'  case." 

I     1.  This  leads  us  to  the  consideration   of 
I  the  evidence  developed  upon  the  trial  of  this 
!  cause.     In  considering  the  evidence  offered 
I  to   establish   the   acts   of  negligence   relied 
!  on,  we  must  bear  In  mind  that.  Just  before 
and  at  the  time  of  the  accident,  a  very  un- 
usual   and   extraordinary    snow   and    wind 
storm  was  raging.    This  storm  Is  assigned  by 
appellant  as  the  cause  of  the  death  of  Evans. 
It  Is  not  claimed  by  appellant  that  the  acci- 
dent was  due  to  an  "act  of  God"  In  the  strict 
interpretation   of   that   phrase,    but   rather 
that  it  was  due  to  the  doctrine  involved  in 
the  phrase  "vis  major,"  which  is  defined  to 
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be  an  Irresistible  natural  cause  which  cannot 
be  guarded  against  by  the  ordinary  exer- 
tions of  human  skill  and  prudence.  29  Ameri- 
can &  KngUsh  Ency.  of  Law,  p.  1064.  The 
facts  developed  concerning  the  storm  that  was 
raging  at  or  about  the  time  of  this  accident 
are  practically  undisputed,  and  the  evidence 
clearly  shows  that  the  snow  and  wind  storm 
which  was  raging  at  the  time  of  the  collision 
was  of  a  most  extraordinary  and  unprecedent- 
ed character  In  that  locality.  There  are  no  con- 
tradictions upon  this  subject  among  the  wit- 
nesses. Every  witness  who  testified  gave 
it  that  character.  It  was  such  a  storm  that 
could  not  reasonably  have  been  anticipated  by 
the  agents,  servants,  and  employes  of  the  ap- 
pellant The  description  of  that  storm  by  the 
numerous  witnesses  testifying  In  this  cause 
Id  reference  to  its  local  character  renders  it 
most  extraordinary  and  peculiar. 

In  Turner  v.  Haar,  114  Mo.  335,  21  S.  W. 
T37,  the  plaintiff,  Turner,  sought  to  recover 
damages  for  Injuries  received  by  reason  of 
the  falling  of  a  building  In  which  he  was  at 
work.  The  defense  interposed  to  that  action 
was  that  the  building  was  destroyed  by  a 
violent  and  unprecedented  storm.  Judge 
MacFarlane,  speaking  for  this  court,  very 
clearly  and  correctly  announced  the  proper 
rule  as  applicable  to  this  subject  Among 
other  things,  he  said:  "While  there  is  no 
doubt  that  defendants  owed  to  plaintiff,  as 
one  of  their  employes,  the  duty  of  care  In 
supplying  her  a  safe  place  in  which  to  work. 
It  Is  equally  well  settled  that  a  master  Is 
cot  required  to  provide  against  storms,  ex- 
traordinary and  unprecedented  in  their  char- 
acter, In  that  locality,  but  only  for  such  as 
could  reasonably  have  been  anticipated. 
•  *  •  If  the  injury  Is  shown  to  have  re- 
sulted from  a  condition  which  is  extraor- 
dinary and  not  to  be  expected.  It  Is  not 
enough  simply  to  prove  an  injury  to  plain- 
tiff. Something  that  the  defendants  did,  or 
that  they  omitted  to  do,  must  be  proved  to 
have  been  the  cause  of  the  Injury."  While 
in  the  Turner  Case  there  was  no  specific  as- 
signment of  negligence,  yet  the  court  held 
that,  where  a  building  was  destroyed  during 
the  prevalence  of  an  unprecedented  storm, 
the  destruction  of  the  house  would  be  at- 
tributed to  the  storm,  and  the  prima  facte 
case  made  by  the  falling  of  the  building 
would  thus  be  rebutted. 

Mr.  Labatt,  In  his  work  on  Master  and 
Servant  (vol.  1,  p.  306),  makes  the  following 
clear  and  pertinent  observations:  "A  prin- 
ciple frequently  applied  is  that  In  certain 
states  of  the  evidence  a  court  Is  entitled  to 
declare,  as  a  matter  of  law,  that  the  catas- 
trophe in  question,  though  a  natural  and 
possible  result  of  the  conditions  which  ex- 
isted, was  so  'rare  and  peculiar,'  or  so  far 
'oQtside  the  range  of  ordinary  experience,' 
or  'out  of  the  common  course,'  that  the  mas- 
ter could  not  reasonably  be  expected  to  con- 
duct his  business  In  such  a  manner  as  to 
elhnlnate  the  risk  of  its  occurrence.     His 


nonliability  Is  assumed  to  be  a  conclusive 
Inference  from  the  principle  that  ,'ordinary 
care'  does  not  require  that  every  possible 
contingency  must  be  anticipated  and  guarded 
against,  but  only  such  as  are  liable  to  occur." 

Upon  the  trial  it  was  developed  by  the  ev- 
idence introduced  on  the  part  of  the  plain- 
tiff: That  the  storm  of  wind,  sleet  and  snow 
was  raging  violently  from  the  northeast  and 
blew  down  and  across  the  track  eight  or  nine 
telegraph  poles  just  a  short  time  before  the 
collision ;  that  freight  train  No.  01  was  stop- 
ped by  these  poles;  and  timt  Immediately 
thereafter  the  conductor  did  what  was  usual 
on  such  occasions,  and  started  flagmen  each 
way  with  instructions  to  stop  everything. 
Passenger  train  No.  12,  upon  which  plain- 
tiff's husband  was  the  fireman,  was  due  at 
Brunswick  about  11  o'clock.  This  was  a  pas- 
senger train  and  had  the  right  of  way,  and, 
having  no  orders  to  the  contrary,  had  the  un- 
doubted right  to  pull  out  of  Brunswick  and 
proceed  on  its  journey  east.  In  the  direction 
of  freight  train  No.  81.  Immediately  after 
leaving  Brunswick  the  storm  increased.  The 
engineer  pulling  the  passenger  train  No.  12, 
or  the  fireman  on  said  train,  facing  the 
smoke,  snow,  and  wind,  could  not  see  any- 
thing ahead  of  them.  This  train  had  passen- 
gers aboard,  and  the  conductor,  engineer,  and 
the  crew  operating  same  could  not  afford  to 
stop  it  for  the  reason  of  the  danger  of  being 
run  into  either  In  front  or  behind.  Hence 
the  only  appropriate  thing  they  could  do,  be- 
ing a  passenger  train  and  having  the  right  of 
way,  was  to  proceed.  The  evidence  on  the 
part  of  the  respondent  further  shows  that, 
by  reason  of  the  density  of  the  snow  and  the 
terrible  wind  and  storm  that  ^^s  raging,  the 
crew  of  train  No.  91  did  not  discover  the  ap- 
proach of  passenger  train  No.  12  (and  then 
could  only  discover  a  mere  form)  until  it  was 
within  seven  or  eight  telegraph  poles  of  No. 
91.  The  evidence  as  to  how  this  collision  oc- 
curred Is  fully  set  out  In  the  statement  of 
the  facts  of  this  cause,  and  it  was  under  the 
circumstances  as  detailed  In  such  statement 
that  this  collision  occurred. 

The  primary  showing  made  by  respondent's 
evidence  was  that  the  collision  was  due  to 
the  extraordinary  and  unprecedented  snow 
and  wind  storm  then  prevailing.  Therefore, 
this  being  true,  it  then  devolved  upon  re- 
spondent to  prove  one  or  both  of  the  acts  of 
negligence  submitted  to  the  jury  by  instruc- 
tions Nos.  1  and  2;  that  is  to  say,  she  must 
have  shown  that  the  collision  was  due  to  the 
failure  and  neglect  of  E^iglneer  Mathlas  to 
keep  a  proper  lookout  ahead  for  signals,  or 
to  the  failure  and  neglect  of  any  of  the  crew 
in  charge  of  train  91  to  give  the  necessary 
and  proper  signals  to  Engineer  Mathlas  to 
stop  his  engine  and  the  passenger  train.  As 
to  whether  there  is  any  evidence  in  the  rec- 
ord tending  to  establish  either  or  both  of  said 
propositions  will  be  our  next  inquiry. 

Does  the  evidence  show  that  Engineer  Ma- 
thlas failed  to  keep  a  proper  lookout  ahead 
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for  signals?  There  Is  absolutely  no  direct 
or  posltlye  evidence  of  any  failure  or  default 
on  the  part  of  Mathlas,  more  than  that  be 
did  not  check  or  stop  his  train  when  sig- 
naled by  the  crew  of  train  91.  He  says  he 
saw  no  signals  nor  heard  any  torpedoes.  Says 
he  could  uot  see  ahead,  nor  could  he  keep, 
his  head  out  the  side  window  at  the  rate  of 
speed  he  was  going.  He  was  going  east  and 
was  sitting  on  the  right  or  south  side  of  the 
engine.  The  wind,  snow,  and  sleet  from  the 
northeast,  as  well  as  the  smoke  and  steam 
from  bis  engine,  absolutely  obscured  his  view 
and  prevented  bim  seeing  anything  ahead. 
Engineer  Hall,  who  ran  his  engine  slowly  out 
to  the  wreck  shortly  after,  and  who  kept  bis 
bead  out  all  the  way,  says  he  was  within  50 
feet  of  Conductor  Allen  before  he  could  see 
him.  Says  he  could  not  have  kept  his  bead 
out  had  he  been  going  45  miles  an  hour,  as 
Mathlas  was.  Those  at  the  bead  of  train  No. 
91,  standing  with  their  backs  to  the  wind, 
did  not  discover,  nor  could  they  see,  train 
No.  12  on  a  track,  which  Is  straight  for  miles, 
until  it  was  within  a  quarter  of  a  mile  of  the 
freight  engine.  They  could  then  only  discern 
a  form  approaching  through  the  blinding 
snow.  After  reading  and  re-reading  the  tes- 
timony carefully,  we  see  no  escape  from  tbe 
conclusion  that  there  is  no  testimony  tending 
to  show  that  Engineer  Mathlas  negligently 
failed  to  keep  a  proper  lookout  ahead  for.  sig- 
nals. That  be  was  not  looking  out  ahead  is 
quite  clear ;  but  that  he  could  not  do  so  be- 
cause of  the  extraordinary  severe  wind  and 
storm  then  raging  Is  equally  clear.  It  must 
be  remembered  that  the  storm  was  not  so  vi- 
olent when  he  pulled  out  of  Brunswick,  but 
kept  getting  wo{se  as  he  proceeded.  It  was 
evidently  of  a  local  character,  and  reached  a 
climax  of  severity  at  about  the  point  of  the 
collision.  It  must  have  been  of  a  most  "rare 
and  peculiar"  character,  and  "out  of  tbe  com- 
mon course,"  to  have  blown  down  eight  or 
nine  telegraph  poles  within  a  distance  of 
about  a  quarter  of  a  mile.  Owing  to  its  local 
and  severe  character,  it  could  not  reasonably 
have  been  anticipated  by  appellant's  agents 
in  time  to  have  averted  the  catastrophe. 

2.  This  brings  us  to  the  consideration  of 
tbe  question  as  to  whether  or  not  there  was 
a  negligent  failure  on  the  part  of  any  of  the 
employes  of  appellant  in  charge  of  freight 
train  No.  91,  who  were  charged  with  the  du- 
ty of  giving  signals  to  approaching  trains,  to 
give  the  necessary  and  proper  signals  to  En- 
gineer Mathlas  to  stop  bis  engine  and  said 
passenger  train.  Respondent's  own  testimo- 
ny developed  that  at  once,  upon  train  No.  91 
being  stopped  by  the  fallen  telegraph  poles, 
Conductor  Allen,  In  charge  of  that  train, 
caused  Brakeman  MlUner  to  go  back  east 
with  a  red  flag  and  Brakeman  Byers  to  pro- 
ceed west  with  a  red  flag.  His  Instructions 
to  Byers  were  to  stop  everything  and  to  go 
on  to  Brunswick,  which  was  about  two  miles 
away,  and  report  the  fallen  poles.  As  soon 
as  passenger  train  No.  12  was  discovered  ap- 


proaching, Conductor  Allen,  Engineer  Hol- 
ser,  in  charge  of  engine  pulling  train  No.  91, 
Brakeman  Millner,  who  bad  gone  to  tbe  front 
of  his  train  after  flagging  freight  train  No. 
67,  all  signaled  tbe  engineer  of  train  No.  12 
with  their  arms  and  bats  and  hallooed  at 
bim.  In  fact  it  Is  shown  by  respondent's 
evidence  that  the  memt>ers  of  the  crew  of 
freight  No.  91,  who  were  at  or  near  tbe  en- 
gine, did  everything  In  their  power  to  signal 
tbe  approaching  train.  It  is  true  that  the 
whistle  on  the  freight  engine  was  not  blown ; 
but  It  was  not  shown  that  tbe  sounding  of 
that  whistle  would  have  been  any  more  ef- 
fective than  the  signals  which  were  given. 
Under  the  circumstances.  Engineer  Mathlas 
going  at  a  speed  of  40  miles  an  hour,  sui^ 
rounded  as  be  was  by  the  noise  of  the  storm 
and  working  engine.  It  Is  not  at  all  likely 
that  tbe  sound  of  the  whistle  on  the  freight 
engine  would  have  reached  htm.  Thus  far 
the  allegation  that  the  members  of  the  crew 
running  and  operating  freight  train  No.  01 
were  negligent  in  failing  to  signal  appel- 
lant's passenger  engineer  Is  not  only  not 
proven,  but  the  uncontradicted  evidence 
shows  that  they  acted  promptly  and  used 
every  available  means  to  stop  the  passenger 
train;  but  respondent  says  the  negligence 
of  Byers,  the  brakeman  sent  ahead  by  Con* 
ductor  Allen,  was  palpable.  Learned  coun- 
sel for  respondent  argues  as  follows:  "He 
left  the  place  where  train  No.  91  stopped, 
knowing  that  the  passenger  train  was  soon 
due.  He  bad  half  an  hour  to  go  a  scant 
mile  and  a  half,  with  the  wind  at  bis  back. 
He  was  instructed  to  go  to  Brunswick  and 
bold  everything  there  until  91  got  there. 
He  had  ample  time  to  reach  the  coal  chute 
east  of  Brunswick,  where  the  passenger  train 
stopped  and  took  coal.  His  failure  to  do 
bis  duty  was  negligence  that  directly  con- 
tributed to  the  collision." 

The  record  discloses  that  Byers  did  not 
testify,  nor  is  there  any  testimony  showing 
what  he  did  before  reaching  Brunswick  and 
informing  Engineer  Hall  of  the  wreck- 
What  he  did  can  only  be  surmised  by  Infer- 
ence. That  he  did  not  reach  Brunswick  be- 
fore the  passenger  train  left  may  be  inferred 
from  the  information  he  gave  Engineer  Hall. 
That  the  passenger  train  passed  him  on  tbe 
way  may  be  Inferred  from  the  fact  that  be 
knew  there  was  a  collision.  It  might  be 
inferred  that  be  concluded  the  trains  would 
collide  from  the  fact  that  owing  to  the  se- 
verity of  the  storm  he  was  unable  to  com- 
municate a  signal  to  Engineer  Mathlas.  But, 
as  already  pointed  out,  this  case  cannot  be 
determined  by  Inference  or  presumptions. 
It  cannot  be  presumed  from  tbe  fact  of  tbe 
collision  that  either  Byers  or  Mathlas  were 
derelict  In  the  duty  alleged.  The  burden 
was  on  respondent  to  show  that  Byers  fail- 
ed to  give  tbe  proper  signals,  and  In  this 
there  is  a  complete  failure  of  proof.  Byers 
may  have  had  torpedoes,  and  may  have  plac- 
ed them  on  the  track,  or  be  may  uot.    Ue 
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may  have  nsed  bis  red  flng  and  attempted 
to  signal  the  engineer,  and  be  may  not. 
With  this  extraordinary  and  tinprecedented 
storm  raging,  the  mere  fact  of  a  collision 
is  not  sufficient  proof  that  Byers,  the  flag- 
man, failed  to  discbarge  bis  duty.  We  re- 
peat, that  the  burden  was  upon  pialntifF  to 
show,  under  the  conditions  existing  at  the 
time  of  the  accident,  that  he  failed  to  dis- 
rbarge  the  duty  Imposed  upon  him.  The 
conclusion  that  Byers  did  not  give  the  sig- 
nals can  only  be  reached  by  a  surmise  alone, 
and,  -when  the  evidence  in  Its  entirety  as 
given  by  the  engineer  and  all  the  other 
witnesses  Is  considered.  It  Is  Just  as  reason- 
able. If  not  more  so,  to  conclude  that  Byers 
did  give  the  signals,  and  that  owing  to  the 
unprecedented  storm  they  were  not  seen,  as 
to  conclude  that  he  failed  to  give  them. 

In  onr  opinion  It  Is  clear  that  the  plain- 
tiff sought  a  recovery  for  the  death  of  her 
bnsband  predicated  upon  charges  In  her  peti- 
tion of  specific  acts  of  negligence  on  the  part 
of  the  defendant.  This  being  true,  the  bur- 
den rested  upon  her  to  prove  by  substantial 
testimony  the  specific  acts  of  negligence 
charged  in  her  petition.  We  have  carefully 
read  In  detail  the  evidence  as  disclosed  by 
the  record  in  this  cause,  and  in  our  opinion 
there  was  a  failure  to  prove  the  acts  of  neg- 
ligence, or  any  one  of  them,  alleged  In  the 
petition.  Hence  It  was  the  duty  of  the  trial 
court  to  have  granted  the  request  of  the 
defendant  and  directed  the  jury  to  find  the 
issues  for  it. 

We  have  indicated  our  views  upon  the 
controlling  proposition  In  this  cause,  which 
results  In  the  conclusion  that  the  Judgment 
of  the  trial  court  should  be  reversed.  All 
concur. 


STATE  ex  rel.  EQUITABLE  LIFE  ASSUR. 
SOCIETY  OF  THE  UNITED  STATES  v. 
VAXDIVER,    Insurance    Superintendent.t 

(Supreme  Court  of  Missouri.     May  22,  1909.) 

L  InscKANCE  (i  20*)— Insurance  Coupanies 
—Rkoulatiow— Statutes. 

Act  March  1,  1907  (Laws  1907,  p.  315), 
regulating  the  salaries  of  officers  of  life  insur- 
ance companies,  and  providing  that  the  insur- 
ance commissioner  shall  not  issue  a  license  au- 
thorizing any  insurance  company  payin;  a  sal- 
ary to  any  one  person  of  more  than  $50,000  per 
Tear  to  do  bosmess  within  the  state,  applies 
to  ail  life  insurance  companies  doinp  business  in 
Missouri,  as  well  as  those  which  should  there- 
after apply  for  a  license  therefor. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
*te.  Dig.  {  20.»1 
2.  Statutes    ({   109*)— TriXB— Plubautt   of 

Subjects. 
Ad  act  does  not  violate  Const,  art.  4,  i  28 
Ikan.  St.  1906,  p.  185),  providing  that  a  statute 
shall  contain  but  one  subject,  to  be  clearly  ex- 
prened  in  its  title,  where  the  title  does  net  mis- 
lead as  to  what  the  bill  contains,  and  is  not  de- 
ngati  to  cover  vicious  and  incongruous  legisla- 
liMi,  tiiongh  Uie  title  does  not  express  in  detail, 


ir  point  out  the  substance  of,  the  various  ele- 
iipiits  that  go  to  make  up  the  subject-matter. 

[Ed.    Note. — For    other    cases,    see    Statutes. 
Cent.  Dig.  §S  136-139;   Dec.  Dig.  f  109.*] 

3.  Statutes   (5   113*)— Titib— Plurai  ity   o» 

Sim JKOTH 

Act  March  1,  1907  (Laws  1907,  p.  315) 
is  entitled  "An  act  relating  to  the  salaries  and 
compensation  of  officers  of  life  insurance  com- 
panies." Section  1  declares  that  no  domestic 
msurance  company  shall  pay  a  salary  to  any 
one  person  of  more  than  $50,0(X),  unless  author- 
ized by  vote  of  the  board  of  directors,  and  sec- 
tion 2  declares  that  no  life  insurance  company 
which  pays  a  salary  or  compensation  for  serv- 
ices of  more  than  $30,000  per  annum  shall  be 
licensed  to  do  business  within  the  state.  Held, 
that  section  2  was  in  the  nature  of  a  penalty, 
and  that  the  statute  was  not  therefore  objec- 
tionable as  containing  a  double  subject  not  ex- 
pressed in  the  title,  under  the  rule  that  any 
matter  germane  thereto,  and  naturally  connect- 
ed with  the  subject  contained  in  the  title,  is 
sufficiently  covered  thereby. 

[Ed.    Note.— For   other   cases,   see    Statutes, 
Dec  Dig.  t  113.*] 

4.  Insurance  (i  20*)— Reoulatiow- Licens- 
es. 

Act  March  1,  1907  (Laws  1907,  p.  315), 
prohibiting  the  issuance  of  a  license  to  insur- 
ance companies  paying  a-  salary  greater  than 
$50,000  to  any  one  person,  does  not  attempt  to 
fix  the  salaries  such  companies  may  pay,  nor 
require  the  expulsion  of  any  company  from  the 
state  paying  greater  salaries,  but  merely  prohib- 
its the  granting  of  a  new  license  to  such  a  com- 
pany after  the  expiration  of  its  current  license. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  20.*] 

5.  INSUBANCB  (J  20*)— License- Eftect. 

A  license  authorizing  an  insurance  company 
to  do  business  within  the  state  is  not  a  con- 
tract, but  a  mere  grant  of  authority  for  the 
space  of  one  year. 

[Ed.  Note.- For  other  cases,  see  Insurance, 
Dec.  Dig.  {  20.*] 

6.  iNSUBANciB  (i  20*)  —  License  —  Refusal  — 
Effect. 

The  only  effect  of  the  insurance  commis- 
sioner's refusal  to  renew  an  insurance  com- 
pany's license  to  do  business  within  the  state 
is  to  prevent  it  from  making  new  contracts,  or 
transacting  new  business,  in  the  state  after  the 
expiration  of  its  current  license,  being  with- 
out effect  on  any  former  transaction. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  §  20.*] 

7.  Cowstttutional  Law  (8  120*)— Oblioa- 
tion  of  Contracts  —  Foreign  Corpora- 
tions—Business Within   State- License. 

Statutes,  providing  for  the  control  and 
management  of  corporations  doing  business 
within  the  state,  and  licenses  issued  pursr<>nt 
thereto,  are  not  contracts,  but  are  mere  police 
regulations,  which  may  be  amended  or  appealed 
by  the  Legislature  at  pleasure,  without  violat- 
ing any  right  of  corporations  previously  licensed.  . 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §g  285,  286;    Dec.  Dig.  i 

8.  COBPOBATIONS    (J    636*)— FOBEian    COBPO- 

bations— Regulation. 

The  Legislature  being  authorized  to  ex- 
clude all  foreign  corporations  from  the  state, 
such  a  corporation  cannot  complain  of  condi- 
tions imposed  by_  law  precedent  to  its  right  to 
a  license  to  continue  business  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Dec  Dig.  i  636.*] 
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9.  iNStTBAWCE     (S     20*)  —  FOBEIOW     COBPOBA- 

TioNa— License — Renewal— Kefusai,. 
That  a  foreign  insurance  company  had  in- 
vested lar^  sums  of  money  in  Afissouri,  rely- 
ing on  a  license  previously  granted  under  stat- 
utes then  in  force,  did  not  prevent  the  insur- 
ance commissioner  from  refusing  a  renewal  li- 
cense, under  Act  March  1,  1007  (Laws  1907, 
p.  315),  forbidding  renewal  to  companies  pay- 
ing salaries  to  any  one  officer  of  more  than  $50,- 
000,  on  the  theory  that  there  was  an  implied 
contract  between  the  corporation  and  the  state ; 
the  insurance  commissioner  not  being  authoriz- 
ed to  enter  into  any  contract,  express  or  im- 
f>1ied,  but  to  issue  a  license  only,  and  the  Legis- 
ature  being  without  power  to  contract  away 
the  police  power  of  the  state  inherent  in  and 
inseparable  from  sovereignty,  except  so  far  as 
released  in  the  federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  20.*] 

10.  INSUBANCE  (§  20«)  —  REOUI.ATI0N  —  FOB- 
EIQN   CORPOBAHONS— IKCENSE. 

Act  March  1,  1907  (Laws  1907,  p.  815), 
prohibiting  the  issuance  of  a  renewal  license  to 
an  Insurance  company  paying  more  than  $50,- 
000  per  annum  salary  to  any  one  person,  was 
not  objectionable  as  an  attempt  to  regulate  the 
internal  affairs  of  such  corporations,  but  was 
a  valid  police  regulation  for  the  protection  of 
the  citizens  of  Missouri  accepting  insurance  in 
such  companies,  to  prevent  the  profligate  waste 
of  assets. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  20.»] 

Graves,  Fox,  and  Lamm,  JJ.,  dissenting. 

In  Banc.  Mandamus  by  the  State,  on  re- 
lation of  the  Equitable  Life  Assurance  Socie- 
ty of  the  United  States,  against  William  D. 
Vaudlver,  Superintendent  of  Insurance.  Writ 
denied. 

Relator,  a  foreign  insurance  company  or- 
ganized under  the  laws  of  New  York,  seeks 
by  mandamus  to  compel  the  State  Super- 
intendent of  Insurance  to  renew  its  license 
to  do  business  in  this  state  as  per  the  con- 
ditions fixed  by  Rev.  St.  1899,  §  7888  (Ann. 
St.  1906,  p.  3745),  which  section  reads :  "Re- 
newal of  Authority. — If  the  said  annual 
statements  mentioned  in  sections  7880  and 
7887  shall  have  been  made  in  conformity 
with  the  requirements  of  said  sections,  and 
the  superintendent,  after  deducting  from 
said  statement  all  worthless  and  doubtful  as- 
sets, shall  be  satisfied  as  to  the  solvency  or 
condition  of  the  company  filing  the  same,  and 
Its  ability  to  meet  all  its  engagements  at 
maturity,  he  shall  issue  a  renewed  certifi- 
cate of  authority  to  such  company  to  continue 
business ;  and  no  company  not  incorporated 
under  the  laws  of  this  state  shall  continue 
to  do  business  until  a  renewed  certificate  Is 
Issued."  An  alternative  writ  was  Issued, 
from  which  we  gather  that  relator  was,  at 
the  time  of,  and  for  a  long  time  prior  to,  Its 
application  for  a  renewal  of  its  license  or 
certificate  to  do  business  in  this  state,  paying, 
and  had  been  paying,  one  of  its  officers  a 
salary  in  excess  of  $50,000  per  year ;  that  re- 
lator for  many  years  had  been  doing  business 
in  Missouri,  and  that,  when  it  applied  for  and 
received  its  original  certificate  or  license  to 


do  business  in  the  state,  said  section  T^^i 
was  then  in  force,  as  were  also  what  are  Rer.] 
St  ft  7842,  7989  (Ann.  St.  1906,  pp.  3TJ6i 
and  3796)  ;  that  the  relator  at  the  date  ol 
Its  entrance  In  the  state,  under  the  statntei 
aforesaid,  paid  the  fees  and  complied  with  all 
conditions  required  by  law  for  its  admissloa 
to  do  business  in  the  state,  and  that,  dnrini 
all  the  time  since  said  date,  has  compUedl 
with  the  law,  and  has  received  each  year  t\ 
renewal  of  its  certificate  of  authority  to  da  I 
business  in  the  state,  the  last  renewal  beingl 
of  date  March  1,  1907;  that  prior  to  Marcb 
1st  it  complied  with  all  the  provisions  of] 
said  section  7888,  and  otherwise  complied 
with  the  laws  of  the  state,  so  as  to  entitle 
it  to  a  renewal  of  its  certificate  to  do  busi- 
ness on  said  date,  and  that  it  thereby  became 
the  duty  of  respondent,  the  Superintendent 
of  Insurance,  to  issue  such  renewed  certifi- 
cate. The  alternative  writ  then  shows  the 
vast  volume  and  character  of  relator's  busi- 
ness in  Missouri,  as  well  as  the  vast  sunia 
it  has  invested  In  the  state  in  real  estate  and 
mortgages,  as  also  the  taxes  paid  to  the  state 
by  it  The  writ  then  shows  that  the  re- 
spondent refused  the  renewal  of  Its  certlfirate 
solely  because  relator  pays  one  of  its  offi- 
cers a  salary  In  excess  of  $50,000  per  year, 
and  because  to  issue  the  same  would  be  in 
violation  of  the  following  act  of  the  Legis- 
lature, enacted  in  the  year  1907: 

"An  act  relating  to  the  salaries  and  compen- 
sation of  officers  and  agents  of  life  Insur- 
ance companies. 

"Section  1.  No  domestic  life  insurance  com- 
pany shall  pay  any  salary,  compensation,  or 
emolument  to  any  officer,  trustee  or  director 
thereof,  nor  any  salary,  compensation  or 
emolument  amounting  in  any  way  to  mote 
than  $50,000  to  any  person,  firm  or  corpora- 
tion, unless  such  payment  be  first  authorized 
by  a  vote  of  the  board  of  directors  of  such 
life  insurance  company  and  the  record  of 
such  entered  In  the  minutes  of  the  meeting 
when  such  action  was  taken. 

"Sec.  2.  No  life  insurance  company,  which 
pays  as  salary  or  as  compensation  for  serv- 
ices or  as  an  emolument  or  allowance  of  any 
kind  whatever  more  than  $50,000  per  annum 
to  any  one  person  shall  be  licensed  to  trans- 
act business  in  this  state." 

From  the  alternative  writ  it  appears  that 
relator  attacks  the  validity  of  »this  act  of 
the  General  Assembly  of  Missouri,  for  the 
reasons  expressed  in  this  language:  "Said 
act  of  1907  is  Invalid,  void,  and  of  no  effect 
as  against  relator,  in  that:  (a)  The  act  as 
properly  construed  does  not  apply  to  for- 
eign insurance  companies;  (b)  the  act  is  un- 
constitutional, In  that  it  limits  the  compen- 
sation of  officers,  agents,  and  employ^  of  a 
corporation  for  all  their  services  within  or 
without  the  state  of  Missouri,  thereby  inter- 
fering with  the  right  of  contract,  contrary 
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to  tbe  provisions  of  sectlonB  4  and  15,  art.  2, 
of  the  state  Constitatlon,  and  section  10,  art. 
1,  of  the  fourteenth  amendment  to  tbe 
ConsUtuUon  of  the  United  States;  Xd)  tbe 
act  Is  unconstitutional  In  that  it  contains 
more  than  one  subject,  and  tbe  subject  Is  not 
clearly  expressed  In  tbe  title,  contrary  to  tbe 
provisions  of  section  28,  art.  4,  of  the  state 
Constitution;  (e)  the  act  should  not  in  any 
erent  be  construed  to  apply  to  the  renewed 
certificate  of  authority  mentioned  in  section 
78SS."  Respondent  entered  bis  appearance, 
and  by  way  of  return  demurred  to  the  suffi- 
ciency of  tbe  allegations  contained  in  the 
petition  and  alternatlre  writ  herein,  and 
thereupon  asked  the  judgment  of  tbe  court 
Tbe  case  is  therefore  one  of  law,  pure  and 
simple. 

0.  M.  Spencer,  Franklin  Ferrlss,  and  Frank 
Hagerman,  for  relator.  Herbert  S.  Hadley, 
Atty.  Gen.,  and  John  Eennish,  Asst.  Atty. 
Gen.,  for  respondent. 

WOODSON,  J.  (after  stating  the  facts  as 
abore).  1.  In  my  judgment  tbe  Act  of  1907 
(Laws  1007,  p.  816),  entitled  "An  act  relat- 
taig  to  the  salaries  and  compensation  of  offi- 
cers of  life  Insurance  companies"  is  an  un- 
wise piece  of  legislation  and  should  be  re- 
pealed, but  that  is  a  matter  to  be  addressed 
to  the  Legislature,  and  not  to  the  courts. 
Tbe  latter  hare  only  to  do  with  the  constitu- 
tionality and  the  interpretation  of  tbe  laws, 
and  not  tbe  enactment  and  repeal  thereof. 
The  act  In  question  In  express  terms  applies 
to  all  life  insurance  companies  which  pay  any 
of  their  officers  or  agents  over  $50,0(K)  a  year 
as  salary  or  compensation,  and  there  is  not 
a  word  or  line  therein  which  remotely  indi- 
cates, as  contended  by  counsel  for  relator, 
that  it  applies  only  to  companies  which  were 
doing  business  In  tbe  state  at  the  time  of  its 
enactment;  but,  upon  the  contrary,  the  very 
object  tbe  Legislature  intended  to  accomplish 
conclnsirely  shows  that  it  applies  to  all  life 
insurance  companies,  regardless  of  the  time 
when  they  were  authorized  to  do  business  In 
tbe  state.  The  purpose  of  the  act  was  clear- 
ly to  prevent  the  companies  from  paying  their 
officers  and  agents  compensation  in  excess  of 
what  the  Legislature  thought  their  services 
were  really  worth,  and  thereby  misappropri- 
ate and  waste  tbe  assets  of  the  companies, 
which  should  be  preserved  for  tbe  purpose 
of  paying  their  policies  and  other  obligations. 
The  legislature  thought,  and  bad  good 
gronnds  to  think,  that  some  of  the  foreign 
life  insurance  companies  doing  business  in 
this  state  were  paying  some  of  their  offi- 
cers and  agents  too  large  a  compensation  for 
the  services  they  were  rendering  to  their  re- 
^)ectlve  companies,  and  were  thereby  jeopard- 
izing the  interest  of  the  policy  holders  of  those 
companies,  and  in  order  to  obviate  that  abuse 
the  act  of  1907  was  enacted.  The  reason 
which  gave  birth  to  tbe  act  applies  as  well 
to  the  companies  which  were  doing  business 
l>ere  at  the  time  of  its  enactment  as  It  did  to 


those  which  should  subsequently  come  into 
the  state.  And  If  we  recall  the  history  of 
the  investigation  of  the  foreign  life  insurance 
companies  which  were  doing  business  In  this 
state  during  and  Just  prior  to  the  enactment 
of  this  law,  then  there  could  be  no  room  for 
doubt  as  to  the  companies  to  which  it  refer- 
red. The  disclosures  made  by  that  investi- 
gation showed  that  some  of  those  companies 
were  paying  some  of  their  officers  and  agents 
unreasonable  and  exorbitant  salaries  for  tbe 
services  they  were  rendering,  amounting  in 
some  Instances  almost  to  profligacy.  Clear- 
ly that  was  the  cause  of  the  enactment ;  and, 
if  that  and  other  extravagances  and  abuses 
then  disclosed  had  continued  unabated,  it 
would  have  been  only  a  question  of  time 
when  their  solvency  would  have  been  chal- 
lenged. In  tbe  light  of  that  history,  when  we 
read  the  act  in  question,  there  can  be  no 
doubt  but  what  the  Legislature  intended  tbe 
act  to  apply  to  all  life  companies  then  do- 
ing business  in  tbe  state,  as  well  as  those 
which  should  thereafter  enter. 

2.  In  my  Judgment  that  act  is  not  in  con- 
flict with  section  28,  art.  4,  of  the  Constitu- 
tion, which  provides  that  no  bill  shall  con- 
tain more  than  one  subject,  and  that  such 
subject  must  be.  clearly  expressed  in  tbe  title 
of  the  bUl.  The  title  of  the  bill  in  question 
reads  as  follows:  "An  act  relating  to  the 
salaries  and  compensation  of  officers  and 
agents  of  life  insurance  companies."  It  Is 
not  disputed  but  what  the  title  of  the  act 
clearly  indicates  that  it  relates  to  the  salaries 
and  compensation  life  insurance  companies 
were  paying  their  officers  and  agents  for 
services  retdered  and  to  be  performed  by 
them;  but  the  objection  lodged  against  the 
act  Is  that  It  contains  an  additional  subject- 
matter  to  the  one  stated  in  the  title  of  the 
bill,  namely,  that  a  license  to  do  business  in 
this  state  should  not  issue  to  any  life  insur- 
ance company  which  pays  any  of  Its  officers 
or  agents  more  than  $50,000  a  year  for  their 
services.  It  is  true  the  act  contains  the  pro- 
hibitive section  No.  2,  above  mentioned,  and 
that  no  reference  thereto  is  made  in  tbe  title 
of  the  bill  to  it  If  that  section  constitutes 
a  separate  and  independent  subject  from  the 
subject  stated  in  tbe  title,  then  clearly  the  act 
would  be  double  and  unconstitutional,  not 
only  on  that  account,  but  also  for  the  reason 
that  it  is  not  stated  in  the  title  of  tbe  act; 
but  if  said  section  2  does  not  contain  a  sep- 
arate and  independent  subject  from  that  ex- 
pressed in  the  title  of  the  act,  but  is  ger- 
mane thereto,  and  naturally  relates  to  the 
subject  therein  stated,  then  the  act  is  single, 
and  does  not  offend  against  said  constitu- 
tional provision.  State  v.  Miller,  4S  Mo.  495 ; 
Ewing  V.  Hoblitzelle,  85  Mo.  64;  State  ex 
rel.  V.  Miller,  100- Mo.  430,  13  S.  W.  677; 
Town  of  Eirkwood  v.  Heege,  135  Mo.  112, 
36  S.  W.  614;  Siting  v.  Hidcman,  172  Mo. 
237,  72  S.  W.  700. 

In  the  consideration  of  this  constitutional 
question  It  should  be  borne  in  mind  that  no 
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statute  Is  vnlld  without  a  penalty  of  some 
kind  is  prescribed  for  Its  violation,  and  tbat 
such  penalty  may  be  of  any  character  the 
Legislature  may  deem  proper  to  Imiwse,  with- 
in constitutional  limitations.  Knowing  tbat 
fact,  the  Legislature,  in  ray  Judgment,  enact- 
ed the  second  section  of  the  act  as  a  penalty, 
if  I  may  so  term  it,  prohibiting  the  issuance 
of  a  license  to  any  life  Insurance  company 
to  do  business  in  this  state  which  pays  more 
than  $50,000  to  any  ofllcer  or  agent  of  the 
company.  No  authority  has  been  cited  hold- 
ing that  the  Legislature  may  not  constitn- 
tionally  impose  that  kind  of  a  penalty  if  it 
sees  proper  to  do  so ;  and  I  am  unable  to  see 
any  legal  objection  to  its  exercise  of  that  pow- 
er. We  have  numerous  statutes  of  similar 
character,  among  others  those  which  prohibit 
the  Issuance  of  a  license  to  a  person  to  run  a 
dramshop  who  is  a  man  of  bad  character ;  or 
to  a  person  to  practice  law  who  Is  a  person 
not  of  good  character,  or  who  does  not  possess 
the  required  legal  qualifications;  or  to  a  per- 
son to  practice  medicine  or  dentistry  who  Is  a 
man  of  bad  character,  or  who  does  not  possess 
the  required  medical  knowledge  or  dental 
skill;  or  to  any  foreign  corporation  to  do 
business  in  this  state  which  does  not  flrst  file 
with  the  Secretary  of  State  a  certified  copy  of 
Its  charter,  and  pay  Into  the  state  treasury  the 
license  fee  prescribed  by  the  statute.  Clearly 
none  of  those  statutes  are  obnoxious  to  that 
constitutional  provision,  yet  the  act  in  each 
instance  prescribed  the  qualifications  of  the 
person  and  the  conditions  upon  which  a  li- 
cense will  Issue;  and,  in  addition  thereto, 
those  statutes  prohibit  the  issuance  of  the  li- 
cense if  the  party  applying  for  the  license 
does  not  possess  those  qualifications  and  per- 
form those  conditions.  Is  there  any  legal 
distinction  between  the  various  statutes  men- 
tioned and  the  act  In  question?  Certainly 
not ;  and  I  suppose  it  would  not  be  seriously 
contended  that  the  latter  acts  are  unconsti- 
tutional and  void  because  they  are  double, 
or  for  the  reason  that  the  titles  of  the  respec- 
tive acta  do  not  state  both  the  qualifications 
and  conditions  upon  wUch  the  licenses  will 
Issue,  and  the  penalty,  if  I  may  so  term  it,  or, 
jnore  accurately  speaking,  the  section  pro- 
hibiting the  proper  officer  of  the  state  or 
county,  as  the  case  may  be,  from  issuing  the 
license  in  the  absence  of  the  required  quali- 
fications and  the  performance  of  the  condi- 
tions imposed.  The  validity  of  all  of  those 
acts.  Including  the  one  in  question,  and  many 
others,  rests  upon  the  well-settled  rule  of  con- 
stitutional construction  that  an  act  is  not 
donble,  nor  does  Its  title  violate  the  Consti- 
tution, when  It  does  not  mislead  those  who 
read  it  as  to  what  the  bill  contains,  and  is 
not  designed  as  a  cover  to  vicious  and  in- 
congruous legislation,  even  though  the  title 
does  not  express  in  detail,  or  specifically 
point  out,  the  substance  or  the  various  ele- 
ments which  go  to  make  up  the  one  subject- 
matter  which  section  28,  art.  4,  of  the  Con- 
stitution requires  to  be  clearly  expressed  in 


the  title  of  the  bill.  Any  matter  germane  to, 
and  naturally  connected  with,  the  subject 
so  stated  In  the  title  is  sufficiently  covered 
thereby,  and  is  not  donble  within  the  mean- 
ing of  that  section.  In  re  Burrls,  60  Mo.,  loc. 
dt.  446;  State  ex  rel.  v.  Mead.  71  Mo.  266; 
State  ex  rel.  v.  Ranson,  73  Mo.  78;  State  ex 
rel.  V.  Laughlln,  75  Mo.  358;  State  v.  Ben- 
nett, 102  Mo.  356,  14  S.  W.  865.  10  L.  R.  A. 
717;  Lynch  v.  Murphy,  119  Mo.  103,  24  S.  W. 
774 ;  State  v.  Great  Western  Coftee  Co.,  171 
.Mo.  634,  71  S.  W.  1011,  94  Am.  St.  Rep.  802 ; 
State  V.  Bengsch,  170  Mo.  81.  70  S.  W.  710; 
St"  te  ex  rel.  v.  Slover,  134  Mo.  10,  31  S.  W. 
1054,  34  S.  W.  1102;  City  of  St.  Louis  v. 
Weltzel,  130  Mo.  600.  31  S.  W.  1045 ;  State 
ex  rel.  v.  Marlon  County,  128  Mo.  427,  30  S. 
W.  103.  31  S.  W.  23. 

t'pon  the  principle  before  announced  the 
following,  among  numerous  other  acts,  has 
been  held  by  this  court  to  be  valid.  Act  18C9, 
p.  25,  {  13.  requiring  insurance  companies  to 
give  information  touching  their  business,  and 
making  the  offending  company  guilty  of  a 
misdemeanor.  State  v.  Matthews,  44  Mo.  523. 
The  error  counsel  for  relator  have  fallen  into, 
as  It  seems  to  me,  is  that  they  erroneously 
assumed  that  the  act  of  1907,  the  one  in  ques- 
tion, fixes  the  maximum  salaries  which  life 
insurance  companies  may  pay  their  officers 
and  agents,  and  that  it  also  provides  for 
their  expulsion  from  the  state.  In  my  Judg- 
ment, that  is  a  clear  misconception  of  the 
provisions  of  the  act.  The  act  does  not  at- 
tempt to  fix  the  salaries  such  companies  may 
pay,  nor  does  It  provide  for  the  expulsion  of 
any  company  from  the  state.  The  act  pre- 
vents the  insurance  commissioner  of  the 
state  from  issuing  a  license  to  any  company 
which  pays  a  salary  of  more  than  $50,000 
a  year  to  any  of  its  officers  when  such  com- 
pany applies  for  it.  The  act  in  question  did 
not  revoke  the  license  of  relator  which  had 
theretofore  been  issued  to  It,  but  simply  pro- 
hibits the  granting  of  a  new  license  to  it  after 
the  expiration  of  the  old  one.  The  license 
Is  Issued  for  only  a  year,  and  it  only  author- 
izes the  company  to  do  business  in  the  state 
during  that  period.  The  license  Is  not  in  the 
nature  of  a  contract.  Respondent  could  with- 
draw from  the  state  at  any  time  it  deemed 
proper  to  do  so,  and  there  is  nothing  con- 
tained in  the  statute  under  which  its  pres- 
ent license  was  issued  indicating  that  the 
state  is  under  any  legal  obligation  to  renew 
the  license  after  the  expiration  of  the  one 
it  now  holds.  Nor  would  the  refusal  on  the 
part  of  the  state  to  renew  the  license,  as 
contended  for  by  counsel  for  relator,  have 
the  effect  of  impairing  the  legal  obligations 
of  the  contracts  made  and  entered  into  by 
and  between  it  and  third  parties  during  the 
existence  of  its  present  and  all  former  li- 
censes, any  more  than  would  the  voluntary 
withdrawal  of  the  company  Impair  them. 
The  only  effect  the  refusal  would  have  upon 
the  company  would  be  to  prevent  it  from 
making  any  new  contract,  or  to  transact  any 
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new  bnslnen  In  the*  state,  after  the  expira- 
tion of  the  license  it  now  holds,  but  would 
In  no  manner  affect  any  former  transaction. 
Enactments  of  the  Legislature,  providing  for 
tbe  control  and  management  of  corporations 
doing  baslness  in  this  state  for  the  protec- 
tion and  well-l>eing  of  its  citizens,  and  li- 
censes iBsued  In  pursuance  thereof  to  such 
corporations  to  do  business  herein,  are  in  no 
Bense  of  the  term  contracts  between  the 
state  and  the  corporations  to  which  they  are 
issued,  bat  are  police  regulations,  which  may 
be  amended  or  repealed  by  the  Legislature 
at  pleasure ;  and  those  claiming  under  such 
acts  have  no  right  to  complain,  and  are  rem- 
ediless in  the  premises. 

In  the  case  of  Doyle  t.  Continental  Ins. 
COh  94  n.  S.  535,  24  L.  Ed.  148,  the  Supreme 
Court  of  the  United  States,  in  discussing  this 
question,  said:  "The  power  to  revoke  can 
only  be  restrained  if  at  all,  by  an  explicit 
contract  upon  good  consideration  to  that  ef- 
fect" In  8  Cyc.  at  page  938,  It  is  said:  "As 
a  license  authorizing  a  person  to  practice  a 
profession  or  to  carry  on  a  particular  busi- 
ness is  not  a  contract  which  vests  a  right, 
but  merely  the  grant  of  a  privilege,  such  a 
license  is  not  protected  by  the  constitution- 
al prohibition  as  to  the  impairment  of  the  obli- 
gation of  contracts."-  And  in  footnote  62  of 
the  same  page  It  is  further  said:  "License 
to  a  corporation  to  do  business  does  not  cur- 
tall  the  authority  of  the  state  to  regulate 
tbe  conduct  of  the  corporation  In  the  fu- 
ture." In  15  American  and  English  Encyclo- 
pedia of  'Law,  discussing  the  constitutional 
provision  now  under  consideration,  at  page 
1038,  tbe  same  principle  is  announced  In  the 
following  language:  "A  license  to  engage  in 
a  business  or  do  a  thing  Is  not  a  contract 
In  the  constitutional  sense,  and  the  law  au- 
thorizing the  license  may  l>e  repealed."  In 
the  case  of  State  v.  Gllmore,  141  Mo.,  loc. 
dt  518,  42  S.  W.  819,  this  court  said:  "Now, 
in  reference  to  the  claim  made  by  defendant 
that  his  predecessor's  estate  had  a  contract 
which  conld  not  be  Impaired  by  subsequent 
legislation.  It  is  sufficient  to  say  that  there 
can  be  no  contract  without  a  consideration, 
'so  that  the  state  can  be  supposed  to  have 
received  a  beneficial  equivalent;  for  it  is 
conceded  on  all  sides  that,  if  the  exemption 
Is  made  as  a  privilege  only.  It  may  be  revoked 
at  any  time.'  Cooley,  Const  Lim.  (6th  Ed.) 
388,  148,  and  cases  cited."  That  being  un- 
qaestionably  the  law,  the  relator  would  have 
no  legal  right  to  complain  of  the  legislation, 
should  It  repeal  the  statutes  authorizing  it, 
and  all  other  foreign  corporations,  from  do- 
ing business  in  this  state,  much  less  so  where 
the  act  only  excludes  them  upon  condition 
that  they  do  certain  things  required,  or  re- 
frain from  doing  certain  things  prohibited 
li  the  act 

The  foregoing  observations  are  fully  sup- 
ported by  what  is  said  by  the  following:  In 
Beale  on  Foreign  Corporations,  in  section 
126,  discussing  the  equal  protection  of  the 
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last  clause  of  the  fourteenth  amendment, 
that  author  says:  "So,  where  a  foreign  In- 
surance company  was  doing  business  in  New 
York  under  a  license  renewable  by  the  law 
of  New  York  every  year,  it  was  held  to  be 
within  the  power  of  New  York  to  impose  new 
conditions;  for  the  corporation  was  within 
the  jurisdiction  of  New  York  only  for  a 
year.  At  the  end  of  the  year  the  corporation 
ceased  to  have  the  power  to  act  within  tbe 
state,  and  therefore  to  be  within  the  Jurisdic- 
tion, until  it  complied  with  the  new  condi- 
tions. It  could  not  be  of  right  within  such 
jurisdiction  until  it  should  receive  the  con- 
sent of  the  state  to  its  entrance  therein  an> 
der  the  new  provisions,  and  such  consent 
conld  not  be  given  until  tbe  tax,  as  license 
fee  for  tbe  future,  should  be  paid."  Philadel- 
phia Fire  Ass'n  ▼.  New  York,  110  U.  S.  110, 
7  Sup.  Ct  108,  30  L.  Ed.  342;  Manchester 
Fire  Ins.  Co,  v.  Herrlott  (C.  C.)  91  Fed.  711 ; 
Blake  V.  McClung,  172  U.  S.  239,  19  Sup. 
Ct  165,  43  L.  Ed.  432. 

In  the  Philadelphia  Fire  Association  Case, 
supra,  it  appears  from  the  agreed  statement 
of  facts  that  the  Insurance  company  was  or- 
ganized under  the  laws  of  Pennsylvania,  and 
had  been  doing  an  insurance  business  in  the 
state  of  New  York  since  1872,  its  license  hav- 
ing been  renewed  annually,  as  required  by 
the  laws  of  New  York;  that  after  It  had 
been  doing  business  in  said  state  of  New 
York  for  about  10  years,  the  latter  state 
enacted  a  law  requiring  the  payment  by  a 
foreign  insurance  company  of  certain  fees 
and  taxes,  in  addition  to  what  had  been  re- 
quired theretofore ;  that  said  insurance  com- 
pany refused  to  pay  such  additional  fees  and 
taxes,  for  the  reason  that  the  act  of  the  Gen- 
eral Assembly  requiring  such  payment  was 
unconstitutional  and  void.  A  suit  was  insti- 
tuted by  the  Superintendent  of  Insurance  for 
the  recovery  of  such  fees,  and  the  insurance 
company  challenged  the  constitutionality  of 
said  act  of  the  Legislature,  on  the  ground 
that  It  was  violative  of  the  fourteenth  amend- 
ment of  the  federal  Constitution,  in  that  II 
denied  to  the  defendant  the  equal  protection 
of  the  laws.  The  facts  in  that  case  are  fully 
set  out  in  the  opinion,  and  are,  in  many  re- 
spects, similar  to  the  facts  in  the  case  at 
bar.  After  the  cause  had  passed  through  the 
courts  of  the  state  of  New  York,  it  was  re- 
moved by  writ  of  error  to  the  Supreme  Court 
of  the  United  States,  which  court,  discussing 
the  law  and  the  facts  agreed  upon,  at  page 
116  of  119  U.  S.,  and  page  111  of  7  Sup.  Ct 
(30  L.  Ed.  342),  said: 

"Tbe  provision  of  the  fourteenth  amend- 
ment which  went  into  effect  In  July,  1868, 
Is  that  no  state  shall  'deny  to  any  person 
within  Its  jurisdiction  the  equal  protection 
of  the  laws.'  The  first  question  which  arises 
is  whether  this  corporation  was  a  person 
within  the  jurisdiction  of  the  state  of  New 
York,  with  reference  to  the  subject  of  con- 
troversy, and  within  the  meaning  of  the 
amendment    The  defendant  on  the  assomp* 
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tlon'  that,  if  It  waa  within  the  Jariadlctlon 
of  the  state  of  New  Tork,  It  was,  thongh  a 
foreign  corporation,  'a  person,'  and  so  en- 
titled to  the  benefit  of  the  amendment,  con- 
.  tends  that  It  was  within  such  jurisdiction. 
The  argument  is  that  it  established  an  agency 
within  the  state  in  1872,  which  it  had  ever 
since  maintained;  that  it  complied,  from 
year  to  year,  with  all  the  requirements  and 
conditions  imposed  by  the  laws  of  the  state 
on  foreign  fire  insurance  companies  doing 
business  in  the  state;  that  it  received  from 
year  to  year  certificates  of  authority  from 
the  Superintendent  of  the  Insurance  D^art- 
ment,  as  provided  by  statute;  that,  under 
these  circumstances,  it  was  legally  within  the 
state  and  within  its  Jurisdiction ;  that  being 
in  the  state,  by  permission  of  the  state,  con- 
tinuously from  1872  to  1882,  the  state  im- 
posed on  it  while  there,  in  1882,  an  unequal 
and  unlawful  burden;  and  that  the  New 
York  act  of  1865  did  not  come  into  effect 
as  to  Pennsylvania  corporations  until  the 
Pennsylvania  act  of  1878  was  passed,  at 
which  time  the  defendant  had  already  been 
a  year  in  the  state.  But  we  are  unable  to 
take  that  view  of  the  case. 

"In  Paul  V.  Virginia,  8  Wall.  168,  19  L.  Bid. 
357,  at  December  term,  1808,  a  statute  of 
Virginia  required  that  every  insurance  com- 
pany not  incorporated  by  Virginia  should  as 
a  condition  of  carrying  on  business  in  Vir- 
ginia, deposit  securities  with  the  State  Treas- 
urer, and  afterwards  obtain  a  license;  and 
another  statute  made  it  a  penal  offense  for 
a  person  to  act  In  Virginia  as  agent  for  an 
insurance  company  not  Incorporated  by  Vir- 
ginia without  such  license.  A  person  having 
acted  as  such  agent  without  a  license,  and 
been  convicted  and  fined  under  the  statute, 
this  court  held  that  there  had  been  no  vio- 
lation of  that  clause  of  article  4,  {  2,  of  the 
Constitution  of  the  United  States,  which  pro- 
vides that  'the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states,'  nor  any  viola- 
tion of  the  clause  in  article  1,  }  8,  giving  pow- 
er to  Congress  'to  regulate  commerce  with 
foreign  nations  and  among  the  several  states.' 
The  view  announced  was  that  corporations 
are  not  citizens  within  the  clause  first  cited, 
on  the  ground  that  the  privileges  and  im- 
munities secured  to  the  citizens  of  each  state 
In  the  several  states  are  those  which  are  com- 
mon to  the  citizens  of  the  latter  states,  under 
their  Constitutions  and  laws,  by  virtue  of 
their  being  citizens,  and  that,  as  a  corpora- 
tion created  by  a  state  is  a  mere  creation  of 
local  law,  even  the  recognition  of  its  existence 
by  other  states,  and  the  enforcement  of  its 
contracts  made  therein,  depend  purely  on  the 
comity  of  those  states — a  comity  which  is 
never  extended  where  the  existence  of  the 
corporation  or  the  exercise  of  its  powers  Is 
'prejudicial  to  their  interests  or  repugnant 
to  their  policy.'  And  the  court,  speaking  by 
Mr.  Justice  Field,  said:  'Having  no  absolute 
right  of  recognition  in  other  states,  but  de- 


pending for  such  recognition  and  the  enforce- 
ment of  its  contracts  upon  their  assent.  It  fol- 
lows, as  a  matter  of  coarse,  that  such  assent 
may  be  granted  upon  such  terms  and  condi- 
tions as  those  states  may  think  proper  to 
impose.  They  may  exclude  the  foreign  cor- 
poration entirely,  they  may  restf  let  its  busi- 
ness to  particular  localities,  or  they  may  ex- 
act such  security  for  the  performance  of  its 
contracts  with  their  citizens  as  in  their  Jadg- 
ment  will  best  promote  the  public  interest 
The  whole  matter  rests  in  their  discretion.* 
As  to  the  power  of  Congress  to  regulate  com- 
merce among  the  several  states,  the  court 
said  that,  while  the  power  conferred  includ- 
ed commerce  carried  on  by  corporations,  as 
well  as  that  carried  on  by  individuals,  'is- 
suing a  policy  of  insurance  Is  not  a  transac- 
tion of  commerce.'  This  decision  only  fol- 
lowed the  principles  laid  down  in  the  earlier 
cases  of  Bank  of  Augusta  v.  Earie,  13  Pet 
519,  688,  10  L.  Ed.  274,  and  Lafayette  Ina. 
Co.  V.  French,  18  How.  404,  15  -L.  Ed.  451. 
The  same  rulings  were  followed  in  Ducat 
V.  Chicago,  10  WalL  410, 19  h.  Ed.  972,  where 
It  was  said  that  the  power  of  a  state  to  dis- 
criminate t>etween  her  own  corporations  and 
those  of  other  states  desirous  of  transacting 
business  within  her  jurisdiction  l)elng  clearly 
established.  It  belonged  to  the  state  to  deter- 
mine as  to  the  nature  or  degree  of  discrimina- 
tion, 'subject  only  to  such  limltationB  on  her 
sovereignty  as  may  be  found  in  the  funda- 
mental law  of  the  Union.'  Other  cases  to  the 
same  effect  are  -liverpool  Ins.  Co.  v.  Massa- 
chusetts, 10  Wall.  566,  19  li.  Ed.  1029,  Doyle 
V.  Continental  Ins.  Co.,  94  U.  S.  535,  24  L.  Ed. 
148,  and  Cooper  Mfg.  Co.  v.  Ferguson,  113 
U.  S.  727,  5  Sup.  Ct  739,  28  L.  Ed.  1137. 
•    •    • 

"This  Pennsylvania  corporation  came  into 
the  state  of  New  York  to  do  business  by  the 
consent  of  the  state,  under  this  act  of  1853, 
with  a  license  granted  for  a  year,  and  has 
received  such  license  annually,  to  run  for 
a  year.  The  state,  having  the  power  to  ex< 
dude  entirely,  has  the  power  to  change  the 
condition  of  admission  at  any  time  for  the 
future,  and  to  impose  as  a  condition  the  pay- 
ment of  a  new  tax  or  a  further  tax, 
as  a  license  fee.  If  It  Imposes  such  license  fee 
as  a  prerequisite  for  the  future,  the  foreign 
corporation,  until  It  pays  such  license  fee,  is 
not  admitted  witliln  the  state  or  within  Its 
jurisdiction.  It  is  outside,  at  the  threshold, 
seeking  admission,  with  consent  not  yet 
given." 

In  the  Manchester  Fire  Insurance  Case, 
supra,  upon  a  state  of  facts  not  dissimilar  to 
those  of  the  case  Just  considered,  the  court, 
after  a  full  discussion  of  the  law  in  many 
cases  bearing  upon  this  subject,  at  page  719 
said:  "An  examination  of  the  statutes  of  the 
state  of  Iowa  shows  that  for  years  it  has 
been  incumbent  upon  all  foreign  insurance 
companies  to  obtain  a  renewal  in  each  year 
of  their  license  to  continue  in  business  in 
the  state;    and,  unless  such  lidense  In  the 
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form  of  a  certificate  was  Issued,  the  com- 
pany iiad  no  right  to  continue  the  transac- 
tion of  Insurance  wittiln  the  state.  The 
groond  of  complaint  In  the  present  Instance 
Is  that  the  state  has  Imposed  certain  con- 
ditions as  a  prerequisite  to  the  issuance  of 
a  license  enabling  the  companies  to  continue 
In  business  during  the  coming  year,  and  these 
conditions  are  complained  of  as  onerous,  and 
88  making  a  discrimination  between  the  li- 
cense tax  exacted  from  corporations  created 
onder  the  laws  of  other  nations,  as  compared 
with  domestic  or  sister  state  corporations. 
In  Pembina  Consol.  Silver  lllnlng  &  Milling 
Co.  V.  Pennsylvania,  126  U.  S.  181,  8  Sup. 
CL  737.  81  Ia  Ed.  650,  it  is  expressly  held 
that  'the  state  Is  not  prohibited  from  dis- 
criminating In  the  privileges  it  may  grant  to 
foreign  corporations  as  a  condition  of  their 
doing  business  or  hiring  offices  within  its  lim- 
its' ;  and.  If  it  be  trne — as  It  undoubtedly  is 
—that  the  state  may  Impose  such  conditions 
as  it  deems  best  upon  the  privilege  of  obtain- 
ing a  license  to  do  business  In  the  state  dur- 
ing the  coming  year,  the  courts  cannot  re- 
lease the  companies  from  the  obligation  to 
perform  the  conditions,  if  they  wish  to  con- 
tinue In  business  during  the  coming  year.  If 
the  conditions  Imposed  are  onerous,  discrim- 
tnatory,  or  otherwise  inexpedient,  relief  must 
come  from  the  Legislature,  and  not  from  the 
courts.  The  argument  for  complainants  Is 
largely  based  upon  the  thought  that,  when 
foreign  corporations  are  once  admitted  within 
the  state,  they  are  entitled,  under  the  provi- 
sions of  the  state  and  federal  Constitutions, 
to  Insist  that  they  shall  be  subjected  to  the 
Kune  burdens  of  taxation  as  may  be  Imposed 
upon  similar  corporations  engaged  In  the 
like  business.  If  the  license  tax  provided  for 
in  section  1333,  Code  Iowa,  was  a  tax  upon 
property,  real  or  personal,  owned  by  the 
companies  within  the  state,  there  would  be 
mnch  force  In  the  argument;  but  that  is  not 
the  fact  This  license  tax  Is  the  condition 
imposed  by  the  state  upon  the  privilege  of 
engaging  or  continuing  in  business  within 
the  state.  It  la  optional  with  the  companies 
whether  they  wUl  subject  themselves  to  the 
bnrden  or  not  but  they  cannot  enjoy  the 
privilege  of  continuing  in  business  In  the 
(tate  except  upon  compliance  with  the  terms 
which  the  state  has  seen  fit  to  Impose  as  a 
eo&ditlon  to  the  exercise  of  the  privilege. 
In  the  adoption  of  section  1333  the  state 
W8S  not  exercising  Its  right  of  taxation,  in 
which  event  It  wonld  have  been  subject  to 
the  provtolons  of  the  state  Constltatlon,  re- 
qnlrlng  equality  In  the  hardens  Imposed ;  but 
the  state  was  exercising  Its  undoubted  right 
to  prescribe  the  terms  upon  which  foreign 
corporations  may  be  allowed  to  continue  In 
the  business  of  insurance  within  the  state, 
and,  as  the  right  to  Impose  terms  Is  possessed 
by  the  state.  It  is  not  for  the  courts  to 
question  the  expediency  or  jnstlce  of  the  con- 
ditions enacted  by  the  state." 
In  the  McClang  Case,  172  U.  S.  at  page  200, 


19  Sup.  Ct  173  (48  L.  Ed.  432),  the  court 
said:  "It  is  equally  clear  that  the  Virginia 
corporation  cannot  rely  upon  the  clause  de- 
claring that  no  state  shall  'deny  to  any  person 
within  Its  jurisdiction  the  equal  protection 
of  the  laws.'  That  prohibition  manifestly 
relates  only  to  the  denial  by  the  state  of  equal 
protection  to  persons  "within  Its  jurisdiction.' 
Observe  that  the  prohibition  against  the  dep- 
rivation of  property  without  due  process  of 
law  la  not  qualified  by  the  words  'within  Its 
jurisdiction'  while  those  words  are  found  In 
the  succeeding  clause  relating  to  the  equal 
protection  of  the  laws." 

As  before  stated,  the  Legislature  may  not 
only  Impose  spch  conditions  upon  foreign 
corporations  coming  Into  the  state  as  It  may 
deem  proper,  but  It  may  also  exclude  them 
entirely  from  the  state.  Daggs  v.  Orient 
Ins.  Co.,  136  Mo.,  loc.  cit  893,  38  S.  W.  Sb, 
35  L.  R.  A.  227,  58  Am.  St  Rep.  638 ;  Se- 
curity Mutual  Life  Ins.  Co.  v.  Prewltt,  202  U. 
S.  248,  28  Sup.  Ct  619,  60  L.  Ed.  1013; 
Doyle  T.  Continental  Ins.  Co.,  94  U.  S.  535, 
24  L.  Ed.  148;  Hooper  v.  California,  155  U. 
S.  648,  15  Sup.  Ct  207,  39  I*  Ed.  297;  All- 
geyer  v.  Louisiana,  165  U.  S.  678,  17  Sup.  Ct 
427,  41  L.  Ed.  832 ;  Orient  Ins.  Co.  v.  Daggs, 
172  U.  S.  557,  19  Sup.  Ct  281,  43  L.  Ed.  552; 
Waters-Pierce  OU  Co.  v.  Texas,  177  U.  S. 
28,  20  Sup.  Ct.  518,  44  L.  Ed.  657;  N.  T. 
L.  Ins.  Co.  V.  Cravens,  178  IT.  S.  389,  20  Sup. 
Ct  962,  44  U  Ed.  1116 ;  Hancock  Mut  Life 
Ins.  Co.  V.  Warren,  181  U.  S.  78,  21  Sup.  Ct 
535,  45  L.  Ed.  755. 

In  the  Daggs  Case,  supra,  this  court  (136 
Mo.,  loc.  cit  390,  38  S.  W.  86.  85  L.  R.  A. 
227.  58  Am.  St  Rep.  638)  said:  "The  de- 
fendant assails  this  statute  on  the  ground 
that  it  violates  section  1  of  the  fourteenth 
amendment  of  the  Constitution  of  the  Unit- 
ed States.*  As  a  predicate  for  this  position 
defendant  argues  at  length  and  cites  author- 
ities to  show  that  'a  corporation'  is  'a  per- 
son,' within  the  meaning  of  the  Constitution 
of  the  United  States.  Railroad  v.  Mackey, 
127  U.  S.  205,  8  Sup.  Ct  1161,  82  L.  Ed.  107; 
Santa  Clara  Co.  v.  Railroad,  118  U.  S.  394, 
6  Sup.  Ct  1132,  80  L.  Ed.  11&  But  grant- 
ing that  a  corporation  is  a  person,  within 
the  meaning  of  the  Constitution,  for  certain 
purposes,  surely  no  proposition  is  better 
settled  than  that  the  Constitution  of  the 
United  States  nowhere  deprives  this  state 
of  the  power  and  right  to  prescribe  the  con- 
ditions upon  which  It  will  permit  foreign 
corporations  to  do  business  within  Its  bound- 
aries. Paul  V.  Virginia,  8  Wall.  168,  19  L. 
Ed.  357;  Philadelphia  Fire  Ass'n  v.  New 
York,  119  U.  S.  110,  7  Sup.  Ct  108,  30  L.  Ed. 
342;  Doyle  v.  Insurance  Co.,  94  U.  S.  535, 
24  L.  Ed.  148;  Bank  v.  Barle,  13  Pet  519, 
10  L.  Ed.  274.  Again  and  again  It  has  been 
held  that  the  whole  matter  of  admitting 
foreign  corporations  to  do  business  in  the 
state  rested  absolutely  in  the  discretion  of 
the  Legislature  of  the  state.  The  terms  it 
Imposes  may  be  reasonable  or  unreasonable. 
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The  comity  ordinarily  extended  Is  accom- 
panied by  no  legal  sanction.  The  state,  hav- 
ing extended  It,  may  at  any  time  revoke  it 
This  Is  the  doctrine  steadily  maintained  alike 
by  state  and  federal  decisions.  Doyle  v.  Wis- 
consin, 94  U.  S.  50,  24  L.  Ed.  64 ;  Doyle  t.  Ins. 
Co.,  94  U.  S.  635,  24  L.  Ed.  148;  Ducat  v. 
Chicago,  10  Wall.  415,  19  !<.  Ed.  972;  Id., 
48  111.  1T2,  95  Am.  Dec.  529;  Insurance  Co. 
▼.  French,  18  How.  404,  16  L.  Ed.  451 ;  Rail- 
road T.  Koontz,  104  U.  S.  11,  26  Ll  Bd.  643; 
Carroll  t.  East  St  Louis,  67  III.  568,  16 
Am.  Rep.  632;  Insurance  Co.  v.  Davis,  29 
Mich.  238;  Noble  v.  Mitchell,  100  Ala.  519, 
14  South.  581,  25  U  R.  A.  238 ;  State  ex  rel.  v. 
Root,  63  Wis.  687,  54  N.  W.  83,  19  L.  R.  A. 
271;  Dugger  v.  Ins.  Co.,  95  Tenn.  245,  32  9. 
W.  6,  28  L.  R.  A.  796.  •  •  •  It  was  held 
by  the  Supreme  Court  that  issuing  policies 
of  Insurance  Is  not  a  transaction  of  com- 
merce. They  are  not  Interstate  transactions, 
though  the  parties  thereto  are  domiciled  in 
different  states.  They  are  local  transactions, 
and  governed  by  local  law.  As  to  'the  privi- 
leges and  immunities  secured  to  citizens  of 
each  state  in  the  several  states'  by  the  other 
clause  relied  upon,  it  was  held  they  were 
'those  privileges  and  Immunities  which  are 
common  to  the  citizens  in  the  latter  states  un- 
der their  Constitution  and  laws  by  virtue  of 
their  being  citizens.'  It  was  not  intended  by 
the  provision  to  give  to  the  laws  of  one  state 
any  operation  In  other  states.'  Said  Mr. 
Justice  Field:  'Now  a  grant  of  corporate 
existence  is  a  grant  of  special  privileges  to  the 
corporations,  enabling  them  to  act  for  cer- 
tain designated  purposes  as  a  single  Individu- 
al, and  exempting  them  (unless  otherwise 
specially  provided)  from  Individual  liability. 
The  corporation  being  the  mere  creation  of 
local  law,  can  have  no  legal  existence  beyond 
the  limits  of  the  sovereignty  where  created.' 
As  said  by  the  court  In  Bank  of  Augusta 
T.  Earle,  'It  must  dwell  In  the  place  of  Its 
creation,  and  cannot  migrate  to  another  sov- 
ereignty.' The  recognition  of  Its  existence 
even  by  other  states,  and  the  enforcement 
of  its  contracts  made  therein,  depend  purely 
upon  the  comity  of  those  states — a  comity 
which  Is  never  extended  where  the  existence 
of  the  corporation  or  the  exercise  of  Its  pow- 
ers are  prejudicial  to  their  Interests  or  re- 
pugnant to  their  policy." 

In  the  Prewltt  Case,  supra,  the  court  said, 
at  page  257  of  202  U.  S.,  page  623  of  26 
Sup.  Ct  (50  Ik  Ed.  1013):  "As  a  state  has 
power  to  refuse  admission  to  a  foreign  in- 
surance company  to  do  business  at  all  within 
its  confines,  and  as  it  has  power  to  withdraw 
that  permission  when  once  given,  without 
stating  any  reason  for  Its  action,  the  fact 
that  It  may  give  what  some  may  think  a 
poor  reason,  or  none,  for  a  valid  act  Is  im- 
material. *  •  •  Thus  It  Is  admitted  that 
a  state  has  power  to  prevent  a  company  from 
coming  Into  Its  domain,  and  that  it  has  power 
to  take  away  its  right  after  having  been  per- 


mitted once  to  enter,  and  that  right  may  be 
exercised  from  good  or  bad  motives." 

And  In  the  Doyle  Case,  supra,  the  court 
said,  at  page  540  of  94  U.  S.  (24  L.  Ed.  148): 
"The  cases  of  Bank  of  Augusta  y.  Earle, 
Ducat  V.  Chicago,  Paul  t.  Virginia,  and  La- 
fayette Insurance  Co.  t.  French,  establish  the 
principle  that  a  state  may  impose  upon  a 
foreign  corporation,  as  a  condition  of  coming 
into  or  doing  business  within  its  territory,  any 
terms,   conditions,   and   restrictions  it  may 
think  proper  that  are  not  repugnant  to  the 
Constitution  or  laws  of  the  United  States. 
The  point  is  elaborated  at  great  length  by , 
Chief  Justice  Taney  In  the  case  first  named, 
and  by  Mr.  Justice  Field  In  the  case  last 
named.    The  correlative  power  to  revoke  or 
recall  a  permission  is  a  necessary  consequence 
of  the  main  power.    A  mere  license  by  a  state 
is  always  revocable.    Rector  v.  Philadelphia, 
24  How.  300,  16  L.  Ed.  602 ;   People  v.  Roper, 
35  N.  T.  629 ;   People  v.  Commissioners,  47  N. 
T.  601.    The  power  to  revoke  can  only  be  re- 
strained, if  at  all,  by  an  explicit  contract  up- 
on good  consideration  to  that  effect    Humph- 
rey V.  Pegues,  16  Wall.  244,  21  L.  Ed.  826; 
Tomllnson  v.  Jessup,  15  Wall.  454,  21  L.  Ed. 
204.     A  license  to  a  foreign  corporation  to 
enter  a  state  does  not  involve  a  permanent 
right  to  remain,  subject  to  the  laws  and  Con* 
stltutlon  of  the  United  States.     Full  power 
and  control  over  its  territories,  Its  citizens, 
and  Its  business  belong  to  the  state.    If  the 
state  has  the  power  to  do  an  act.  Its  Intention, 
or  the  reason  by  vehlch  It  is  infiuenced  in  do- 
ing it  cannot  be  Inquired  Into.    Thus  the 
pleading  before  us  alleges  that  the  permission 
of  the   Continental   Insurance   Company    to 
transact  its  business  In  Wisconsin  is  about  to 
be  revoked,  for  the  reason  that  it  r^noved 
the  case  of  Drake  from  the  state  to  the  fed- 
eral courts.    If  the  act  of  an  individual  Is 
within  the  terms  of  the  law,  whatever  may 
be  the  reason  which  governs  him,  or  what- 
ever may  be  the  result.  It  cannot  be  lmi)eacb- 
ed.    The  acts  of  a  state  are  subject  to  still 
less  inquiry,  either  as  to  the  act  Itself,  or  as 
to  the  reason  for  it    The  state  of  Wisconsin, 
except  BO  far  as  its  connection  with  the  Con- 
stitution and  laws  of  the  United  States  altera 
Its  position,  is  a  sovereign  state,  possessing 
all  the  powers  of  the  most  absolute  govern- 
ment In  the  world.    The  argument  that  the 
revocation  In  question  Is  made  for  an  uncon- 
stitutional reason  cannot  be  sustained.    The 
suggestion  confounds  an  act  with  an  emotion 
or  a  mental  proceeding,  which  Is  not  the  sub- 
ject of  Inquiry  In  determining  the  validity  of 
a  statute.    An  unconstitutional  reason  or  In- 
tention is  an  Impracticable  suggestion,  which 
cannot  be  applied  to  the  affairs  of  life.     It 
the  act  done  by  the  state  is  legal.  Is  not  In 
violation  of  the  Constitution  or  laws  of  the 
United  States,  it  Is  quite  out  of  the  power  of 
any  court  to  Inquire  what  was  the  intention 
of  those  who  enacted  the  law.    •    •    •    The 
effect  of  our  decision  in  this  respect  la  that 
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tlie  state  may  compel  the  foreign  company  to 
abstain  from  the  federal  courts,  or  to  cease 
to  do  bnsiness  In  the  state.  It  gtves  the  com- 
pany the  option.  This  Is  justifiable,  because 
the  complainant  has  no  constitutional  right 
to  do  business  in  that  state;  that  state  has 
authority  at  any  time  to  declare  that  it  shall 
not  transact  business  there.  This'  is  the 
whole  point  of  the  case,  and,  without  refer- 
ence to  the  injustice,  the  prejudice,  or  the 
wrong  that  is  alleged  to  exist,  must  deter- 
mine the  question.  No  right  of  the  complain- 
ant under  the  laws  or  Constitution  of  the 
United  States,  by  its  exclusion  from  the 
state,  is  infringed,  and  that  is  what  the  state 
now  accomplishes.  There  is  nothing,  there- 
fore, that  will  justify  the  Interference  of  this 
court" 

And  in  the  case  of  Waters-Pierce  Oil  Com- 
pany V.  Texas,  supra,  at  page  4S  of  177  U.  B., 
at  page  524  of  20  Sup.  Ct  (44  L.  Ed.  657),  the 
court  said:  "In  Paul  v.  Virginia,  8  Wall. 
168,  181,  19  li.  Ed.  357,  the  dependent  and 
derivative  rights  of  corporations  were  again 
declared.  Banlc  of  Augusta  v.  Earle,  was 
quoted  from,  and  it  was  again  decided  that 
a  corporation  is  the  mere  creation  of  local 
law,  and  can  have  no  legal  existence  beyond 
the  limits  of  the  sovereignty  where  created, 
and  the  recognition  of  its  existence  in  other 
states,  and  the  enforcement  of  its  contracts 
made  therein,  depend  purely  upon  the  comity 
of  those  states.  Having  no  absolute  right  of 
recognition  in  other  states,  but  depending  for 
such  recognition  and  enforcement  of  its  con- 
tracts upon  their  assent,  it  follows,  as  a  mat- 
ter of  course,  that  such  assent  may  be  grant- 
ed upon  such  terms  and  conditions  as  those 
states  may  think  proper  to  Impose.  They 
may  exclude  the  foreign  corporation  entirely ; 
they  may  restrict  Its  business  to  particular 
localities,  or  they  may  exact  such  security  for 
the  performance  of  its  contracts  with  their 
citizens  as  in  their  judgment  will  best  pro- 
mote the  public  interest.  The  whole  matter 
rests  In  their  discretion.  And  It  was  also  de- 
cided that  a  corporation  did  not  have  the 
right  of  its  personal  members,  and  could  not 
invoke  that  provision  of  section  2,  art  4,  of 
the  Constitution  of  the  United  States  which 
gave  to  the  citizens  of  each  state  the  privi- 
leges and  immunities  of  citizens  of  the  sever- 
al states.  See,  also,  Pembina  Mining  Co.  v. 
Penn.,  125  U.  S.  181,  8  Sup.  Ct  737,  81  L.  Ed. 
650;  Ducat  v.  Chicago,  10  Wall.  410,  19  L. 
Ed;  972.  And  it  has  since  been  held  in  Blake 
V.  McClnng,  172  U.  S.  239,  19  Sup.  Ct  165, 
43  L.  Ed.  432,  and  in  Orient  Insurance  Com- 
pany V.  Daggs,  172  U.  S.  557,  19  Sup.  Ct  281, 
43  L.  Ed.  552,  that  the  prohibitive  words  of 
the  fourteenth  amendment  have  no  broader 
application  in  that  respect  In  Blake  v.  Mc- 
Clung.  a  Virginia  corporation  was  denied  the 
right  to  participate  upon  terms  of  equality 
with  Tennessee  creditors  In  the  distribution 
of  the  assets  of  a  British  corporation  in  the 
hands  of  a  Tennessee  court." 

In  1  Joyce  on  Insurance,  {  328,  the  law  on 


this  subject  is  stated  as  follows:  "The  Leg- 
islature has  power  to  prescribe  the  conditions 
upon  which  foreign  Insurance  companies 
shall  be  permitted  to  transact  business  within 
its  territory,  and  effect  will  be  given  such 
statutes  in  all  the  courts  of  the  United  States, 
and  it  may  prohibit  foreign  companies  from 
transacting  business  within  its  territory,  and 
enforce  its  prohibition  by  penal  enactments. 
It  is  held  that  the  Legislature  may  restrict 
the  business  of  such  corporations  to  particu- 
lar localities,  and  may  require  security  for 
the  performance  of  its  contracts  as  shall  be 
deemed  for  the  best  Interests  of  its  own  citi- 
zens, since  a  foreign  corporation  has  no  ab- 
solute right  of  recognition  In  other  states.  A 
corporation  is  a  mere  creature  of  local  law; 
it  can  have  no  legal  existence  beyond  the 
limits  of  the  state  of  Its  creation,  and  is  en- 
titled to  no  recognition  in  other  states,  ex- 
cept upon  the  principle  of  comity.  It  is  not  a 
citizen  within  those  clauses  of  the  federal 
Constitution  which  provide  for  citizens  of 
each  state  all  the  privileges  and  Immunities 
of  citizens  in  the  several  states." 

And  in  3  Clark  &  Marshall  on  Private  Cor- 
porations, I  844  (a),  the  law  is  stated  as  fol- 
lows: "While  a  corporation  may  be  recogniz- 
ed and  permitted  to  exercise  Its  powers  in 
another  state  than  that  by  which  it  was  cre- 
ated, this,  we  have  seen,  Is^ot  a  matter  of 
absolute  right,  but  depends  upon  the  express 
or  implied  consent  of  the  other  state.  It  is  a 
matter  of  comity.  It  is  well  settled,  there- 
fore, that  a  state  may  exclude  a  foreign  cor- 
poration altogether  from  doing  business  or 
acquiring  property  within  its  limits,  or  It  may 
Impose  any  conditions  or  restrictions  which 
it  may  see  fit  to  impose,  provided  It  does  not 
thereby  violate  any  provision  of  Its  own  Con- 
stitution or  of  the  Constitution  of  the  United 
States.  It  was  said,  in  substance,  in  a  lead- 
ing case  in  the  Supreme  Court  of  the  United 
States:  The  recognition  of  a  corporation's 
existence  by  other  states,  and  the  enforce- 
ment of  its  contracts  made  therein,  depends 
purely  upon  the  comity  of  those  states — a 
comity  which  Is  never  extended  where  the  ex- 
istence of  the  corporation  or  the  exercise  of 
its  powers  are  prejudicial  to  their  Interests 
or  repugnant  to  their  policy.  Having  no  ab- 
solute right  of  recognition  in  other  states,  but 
depending  for  such  recognition  and  the  en- 
forcement of  its  contracts  upon  their  assent 
it  follows,  as  a  matter  of  course,  that  such 
assent  may  be  granted  upon  such  terms  and 
conditions  as  those  states  may  think  proper 
to  Impose.  They  may  exclude  the  foreign 
corporation  entirely;  they  may  restrict  its 
business  to  particular  localities,  or  they  may 
exact  such  security  for  the  performance  of  its 
contracts  with  their  citizens  as  In  their  judg- 
ment will  best  promote  the  public  Interest 
The  whole  matter  rests  In  their  discretion." 
3.  The  contention  of  counsel  for  relator 
that,  because  of  its  investment  of  large  sums 
of  money  In  this  state,  relying  upon  the  li- 
cense heretofore  granted  it  under  the  statute 
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in  force  wben  granted,  constitutes  an  Implied 
contract  between  It  and  tbe  state,  and  that 
it  cannot  be  violated  by  an  amendment  or  re- 
peal of  the  statute  without  contravening  tbe 
Constitutions  of  the  state  and  of  tbe  United 
States,  is  untenable,  for  two  reasons:  First 
Because  there  Is  nothing  in  the  statute  in- 
dicating In  the  remotest  degree  that  the  State 
Insurance  Commissioner  was  authorized  by 
issuing  the  license  to  enter  into  «n  irrevoca- 
ble contract  with  relator ;  but,  upon  the  oth- 
er hand,  the  statute  in  plain  and  express 
terms  authorizes  the  Insurance  Commission- 
er to  issue  a  license,  and  not  to  enter  into  a 
contract  with  each  of  the  yarious  insurance 
companies  of  the  country,  whereby  the  state 
would  surrender  and  barter  away  its  sov- 
ereign power,  right,  and  duty  to  regulate  and 
control  them  for  the  protection  and  welfare 
of  the  public.  Not  only  that,  but  the  statute 
in  question  In  express  terms  only  authorizes 
tbe  commissioner  to  issue  the  license  for  one 
year,  thereby  clearly  indicating  that  it  was 
not  the  intention  of  the  Legislature  to  author- 
ize the  commissioner  to  enter  into  a  contract 
with  the  various  Insurance  companies  every 
time  he  issued  to  one  of  them  a  license  to  do 
business  in  this  state.  The  second  reason 
why  relator's  contention  Is  unsound  is  that, 
under  the  Constitution  and  laws  of  this  state 
the  Legislature,  even  though  it  had  Intended 
and  attempted  to  so  bind  the  state  by  con- 
tract, has  no  power  to  do  so.  Tbe  Legislature 
has  no  power  or  authority  to  contract  away 
the  police  power  of  the  state,  which  is  in- 
herent and  inseparable  from  sovereignty  It- 
self, and  which  has  no  limitations  whatever, 
except  those  written  in  the  Constitutions  of 
the  state  and  of  tbe  United  States.  State  ex 
rel.  V.  Sandard  Oil  Company  (decided  by  this 
court  in  banc,  not  yet  officially  reported)  116 
S.  W.  902. 

This  same  question  came  before  the  Court 
of  Appeals  of  the  state  of  Kentucky  in  the 
case  of  Prewltt,  Commissioner,  v.  Security 
Mutual  Life  Ins.  Co.,  119  Ky.  321,  83  S.  W. 
611,  84  S.  W.  627,  26  Ky.  Law  Rep.  1240, 
1  L.  R.  A.  (N.  S.)  1019.  It  was  there  contend- 
ed by  the  defendants,  foreign  life  insurance 
companies.  In  opposition  to  the  right  asserted 
by  the  commissioner  of  Insurance  to  revolce 
their  licenses  theretofore  issued,  granting 
them  permission  to  transact  business  in  that 
state,  that  they  had,  on  the  faith  of  the  li- 
censes, employed  a  large  number  of  agents, 
established  a  large  number  of  agencies 
throughout  the  state,  expended  large  sums  of 
money  In  advertising  its  business,  and  ac- 
quiring a  large  and  profitable  business  in  the 
state,  and  that  by  means  thereof  the  com- 
panies bad  acquired  rights  in  the  state  that 
would  preclude  the  commissioner  from  legally 
revoking  their  licenses.  The  contention  of 
the  Insurance  companies  was  denied  by  the 
court,  and  on  appeal  the  Supreme  Court  of 
the  United  States  affirmed  the  Judgment  of 
tli«  Court  of  Appeals  of  Kentucky.    Security 


Mutual  Life  Ins.  Co.  v.  Prewltt,  202  U.  S. 
246,  26  Sup.  Ct.  619,  60  L.  Ed.  1018. 

4.  In  my  Judgment  the  act  in  question,  as 
l>efore  stated,  Is  but  the  lawful  exercise  by 
the  Legislature  of  the  police  power  of  the 
state.  Whether  or  not  this  particular  act  is 
wise  or  unwise  does  not  concern  the  courts, 
without  it  is  violative  of  the  state  or  federal 
Constitution.  It  is  contended  that  the  Legis- 
lature of  this  state  in  the  exercise  of  Its  police 
powers  cannot  control  the  Internal  atTairs  of 
foreign  corporations  by  fixing  the  salaries 
they  may  or  may  not  pay  to  their  officers  or 
agents  for  services  rendered.  I  do  not  under- 
stand that  tbe  Attorney  General  makes  any 
such  contention;  but,  even  if  he  does,  it 
would  be  wholly  Immaterial,  for  the  reason 
that  the  act  under  consideration  does  not  in 
the  remotest  degree  attempt  to,  or  undertake 
to,  fix  what  salaries  foreign  life  Insurance 
companies  may  pay  their  officers  and  agents, 
but  simply  provides  tliat  no  company  which 
pays  any  of  its  officers  more  than  $60,000 
shall  do  business  in  this  state.  All  the  act 
does  Is  to  prohibit  all  such  companies  from 
transacting  business  in  this  state — nothing 
more.  It  does  not  provide  that  such  compan- 
ies shall  not  pay  any  of  its  officers  or  agents 
more  than  $50,000.  To  illustrate:  Suppose 
the  act  had  provided  that  no  foreign  life  in- 
surance company  could  do  business  In  this 
state  whose  president  was  not  a  citizen  of 
this  state  and  of  the  United  States,  would  it 
foe  seriously  contended  that  such  an  act 
would  be  an  interference  with  the  Internal 
affairs  of  such  company,  and  thereby  violate 
its  constitutional  rights  to  contract  with  its 
officers  and  agents?  I  think  not  While  the 
act  might  be  a  foolish  piece  of  legislation, 
yet  I  apprehend  that  such  act  would  not  be 
unconstitutional  upon  the  ground  that  it  was 
interfering  with  the  election  of  the  president 
of  a  foreign  insurance  company,  or  other  in- 
ternal affairs  of  the  company.  The  directors 
could,  and  I  dare  say  would,  go  ahead  not- 
withstanding such  act  and  would  elect 
whomsoever  they  pleased  as  president  of  tbe 
company,  and  the  validity  of  such  election 
would  not  be  affected  by  the  act  nor  would 
the  validity  of  the  act  be  affected  by  the  elec- 
tion. The  two  acts  would  have  no  relation 
whatever  with  each  other;  but,  if  tbe  com- 
pany should  elect  a  citizen  of  E2ngland,  and 
then  apply  for  a  license  to  do  business  in 
this  state,  then  there  can  be  no  question  but 
what  tbe  act  would  be  valid,  and  would  bar 
the  company  from  the  state.  The  reason  for 
that  Is,  as  was  before  shown  by  all  of  the  au- 
thorities, that  the  state  may  by  statute  ex- 
clude any  and  all  foreign  corporations  from 
doing  business  in  the  state,  with  or  w^ithqut 
giving  any  reason  whatever  therefor;  and,  ' 
If  the  Legislature  sees  fit  to  give  a  reason 
for  their  exclusion,  It  may  give  a  good  or  a  I 
bad  excuse,  wise  or  foolish  one.  That  is  a 
matter  resting  solely  In  the  discretion  of  the 
Legislature,  and  over  which  the  courts  have  | 
no  control. 
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While  I  believe  thlg  partlcalar  act  Is  un- 
wise, becaaae  I  believe  some  men  are  wortli 
more  than  $50,000  a  year  to  some  of  the 
great  foreign  life  Insurance  companies,  yet 
it  cannot  be  snccessfuUy  contended  that  such 
an  act  is  wrong  upon  principle,  for  the  rea- 
son that  it  la  the  duty  of  the  Legislature, 
when  it  believes  the  public  Interest  Is  in  dan- 
ger, to  enact  laws  for  the  public  protection. 
If  it  possessed  information  justifying  the  be- 
lief that  the  life  insurance  companies  doing 
business  in  this  state  were  uselessly  extriiva- 
gant  and  profligate  in  the  expenditure  of 
their  assets  in  paying  exorbitant  salaries,  or 
otherwise,  and  were  thereby  Jeopardizing  the 
interests  of  their  policy  holders,  who  have 
minions  of  dollars  invested  in  their  policies 
of  Insurance,  then  it  would  be  the  plain  duty 
of  the  Legislature  to  enact  proper  laws  to 
remedy  such  evils.  To  illustrate:  Suppose 
a  life  Insurance  company  of  some  foreign 
state  or  country,  over  which  this  state  has 
no  Jurisdiction,  should  agree  to  pay  its  pres- 
ident $1,000,000  a  year,  and  Its  other  offi- 
cers and  agents  in  that  proportion,  which 
would  exceed,  say,  the  net  profits  of  the  com- 
pany, and  thereby  necessitate  their  payment 
out  of  the  beneficiary  funds  held  for  the  pol- 
icy holders,  and  thereby  Jeopardize  their  in- 
terests, would  it  be  contended  that  such  a 
company  should  not  be  excluded  from  doing 
business  In  this  state?  Certainly  not.  There 
would  be  no  difference  in  principle  between 
the  two  acts,  yet  the  latter  would  be  highly 
reasonable,  while  the  former  might  be  char- 
acterized as  very  unreasonable ;  but  the  rea- 
sonableness or  unreasonableness  of  a  law  Is 
something  with  which  the  courts  have  noth- 
ing to  do ;  as  before  stated,  that  matter  rests 
exclusively  with  the  lawmakers. 

All  such  Institutions  are  organized  for  a 
twofold  purpose:  First,  for  private  gain; 
and  second,  insurers  of  the  public.  The  lat- 
ter characterizes  them  as  public  Institutions, 
and  subjects  them  to  the  supervision  and 
control  of  the  state  under  the  exercise  of 
the  police  power.  Under  that  power  the  Leg- 
islature may  enact  any  and  all  laws  which 
will  safeguard  and  protect  the  interest  of 
her  policy  holders;  and.  If  necessary,  It  might 
enact  a  valid  law  prohibiting  domestic  life 
Insurance  companies  from  paying  salaries 
and  other  running  expenses  of  the  company 
out  of  the  funds  held  for  the  benefit  of  the 
policy  holders;  but,  having  no  Jurisdiction 
over  foreign  companies,  the  Legislature 
might  and  has  with  propriety  required  of 
them  to  voluntarily  perform  certain  condi- 
tions before  they  shall  be  permitted  to  trans- 
act business  in  this  state,  and  the  Legislature 
possesses  the  unlimited  power  to  Impose 
any  and  all  additional  requirements  that  it 
may  deem  Just  and  proper  for  the  purpose 
of  protecting  the  Interest  of  the  people  of 
this  state,  even  to  the  extent  of  excluding 
tbem  altogether  from  the  state.  See  author- 
ity cited  under  paragraph  3  hereof.     The 


authorities  cited  and  relied  upon  by  coun- 
sel for  relator  are  not  in  point,  and  do  not 
support  the  propositions  there  contended 
for.  The  statutes  Involved  in  those  cases 
applied  to  private  parties  and  companies, 
and  not  to  public  institutions,  like  banks  and 
insurance  companies. 

In  our  Judgment  the  peremptory  writ  of 
mandamus  should  be  denied,  and  it  is  so 
ordered. 

VALLIANT.  0.  J.,  and  BURGESS  and 
GANTT,  JJ.,  concur.  GRAVES,  J.,  dissents 
in  separate  opinion,  in  which  FOX  and 
LAMM,  JJ.,  concur. 

GRAVES,  J.  (dissenting).  I  do  not  concur 
In  the  majority  opinion  herein,  for  reasons 
which  I  will  In  due  order  state.  First,  how- 
ever, I  deem  It  advisable  to  eliminate  from 
consideration  several  questions  which  I  do 
not  dispute,  and  which  questions  eliminate 
the  greater  portion  of  the  opinion  from  con- 
sideration. 

I  do  not  claim,  and  have  never  claimed, 
that  a  mere  license  to  a  foreign  corporation 
to  do  business  In  this  state  is  an  Irrevoca- 
ble contract  between  bxhA  corporation  and 
the  state,  so  that  the  state  is  precluded  from 
changing  the  terms  and  conditions  of  its 
admission  Into  the  state  by  duly  enacted* 
laws  which  are  not  violative  of  constitution- 
al provisions.  I  concede,  and  have  always 
conceded,  the  right  of  the  state  by  valid  and 
constitutional  provisions,  both  to  absolutely 
exclude  foreign  corporations,  and  to  regu- 
late the  business  of  such  corporations  in  the 
state.  To  the  contention  of  relator  that  there 
Is  an  inviolable  contract  between  Itself  and 
the  state  I  do  not  now  and  never  have  given 
my  assent,  but  there  is  nevertheless  some 
force  in  the  contention,  and  some  authori- 
ty to  support  It.  The  weight  of  authority 
is  strongly  the  other  way. 

To  my  mind  there  are  but  two  questions 
necessary  to  be  discussed  In  this  case,  and 
they  are:  (1)  Is  this  act  of  1907  violative 
of  either  state  or  federal  constitutional  pro- 
visions; and  (2)  If  so,  then  Is  relator  in  a 
position  to  raise  the  question  of  the  consti- 
tutionality of  the  statute?  Of  these  In  In- 
verse order. 

1.  The  right  of  the  relator  to  raise  the 
question  of  the  constitutionality  of  the  act 
of  1907  seems  to  be  conceded  In  the  major- 
ity opinion,  although  not  discussed.  But  at 
the  threshold  of  this  case  the  respondent, 
through  the  Attorney  General,  challenges 
the  right  of  the  relator  to  assert  the  uncon- 
stitutionality of  the  act  of  1007,  supra,  and 
we  feel  that  It  merits  consideration.  The 
contention  Is  that  at  the  time  this  writ  was 
sued  out,  March  12,  1908^  the  relator  was 
not  licensed  to  do  business  in  the  state,  and 
hence  was  not  within  the  Jurisdiction  of  this 
state  so  as  to  entitle  it  to  Invoke  the  con- 
stitutional provisions  of  the  federal  Consti- 
tution or  of  the  state  Constitution.    In  other 
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worda,  the  respondent  contends  that  relator 
was  simply  knocking  at  the  door  for  admls- 
•lon,  and,  as  a  foreigner,  cannot  question 
the  constitutionality  of  our  laws.  This  re- 
quires a  close  study  of  our  statutes.  Stat- 
utes from  other  states  lend  but  little  light 

By  section  7^2,  Rev.  St  1899  (Ann.  St 
1906,  p.  3726),  It  Is  provided:  "It  shall  be  the 
duty  of  the  superintendent  of  the  Insurance 
department  *  •  *  to  Issue  certificate  of 
authority  to  transact  Insurance  business  In 
this  state  to  any  companies  who  hare  fully 
complied  with  the  laws  of  this  state.  •  •  •  " 
Section  7989  (page  3798)  provides:  "No  com- 
pany shall  transact  in  this  state  any  insur- 
ance business,  unless  It  shall  first  procure 
from  the  Superintendent  of  the  Insurance 
Department  of  this  state  a  certificate  stating 
that  the  requirements  of  the  insurance  laws 
of  this  state  have  been  complied  with,  au- 
thorizing it  to  do  business,  a  copy  'of  which 
certificate,  certified  by  the  superintendent, 
and  issued  only  upon  the  request  of  the  pres- 
ident or  secretary,  or  other  chief  officer  of 
the  company,  or  of  a  general  agent  of  the 
company  for  this  state,  notice  of  whose  ap- 
pointment has  been  filed  in  this  department, 
shall  be  held  by  every  agent  or  solicitor  for 
such  company  doing  business  for  such  com- 
*pany  within  this  state,  and  such  copy  shall. 
In  some  convenient  and  distinct  manner, 
set  forth  the  name  of  the  person,  agent  or 
solicitor  for  whose  use  It  is  Issued.  Every 
such  company  shall  be  required  to  procure 
annually,  for  the  use  of  its  agents  and  so- 
licitors, copies  of  the  renewed  certificate  of 
authority,  provided  for  by  law." 

It  will  be  noticed  that  this  section  pro- 
vides for  the  issuance  of  an  original  certifi- 
cate of  authority.  But  before  getting  the 
original  certificate  certain  requirements  are 
made  of  foreign  Insurance  companies,  and 
these  we  find  in  sections  7883,  7884,  and 
7885  (pages  3743,  3744),  which  read: 

"No  Insurance  company  not  incorporated 
by,  or  organized  under  the  laws  of  this 
state  shall  transact  any  insurance  business 
by  an  agent  or  agents  in  this  state,  unless 
It  shall  first  file  In  the  office  of  the  super- 
intendent of  the  Insurance  department  a 
duly  certified  copy  of  its  charter  or  act  of 
incorporation,  together  with  a  statement, 
under  the  oath  of  the  president  and  secre- 
tary of  such  company,  showing  the  condi- 
tion of  the  affairs  of  said  company  on  the 
first  day  of  January  next  preceding  the 
date  of  such  oath.  The  statement  shall  be 
In  the  same  form,  and  shall  set  forth  the 
same  particulars  as  the  annual  statement 
required  of  companies  organized  under  the 
laws  of  this  state.  Such  company  shall 
also  file  a  copy  of  its  last  annual  report, 
made  In  compliance  with  any  law  of  the 
state  or  county  by  which  said  company  was 
Incorporated,  if  any  such  report  shall  have 
been  made. 

"It  shall  not  be  lawful  for  any  such  com- 
pany organized  or  incorporated  under  the 


laws  of  the  United  States,  or  of  any  other 
state  of  the  United  States,  to  transact  in 
this  state  any  business  mentioned  in  sec- 
tion 7852,  unless  one  hundred  thousand  doU 
lars  of  the  capital  or  assets  of  such  com- 
pany be  Invested  In  treasury  notes  or  bonds 
of  the  United  States,  or  in  bonds  <of  the 
state  of  Missouri,  or  of  the  state  under  the 
laws  of  which  such  company  is  Incorporat- 
ed, or  loaned  on  notes  or  bonds  secured  by 
mortgage  or  deeds  of  trust  on  unincumbered 
real  estate,  worth  at  least  double  the  amount 
loaned  thereon,  nor  unless  securities  of  the 
kind  or  kinds  aforesaid  to  the  actual  value 
of  one  hundred  thousand  dollars  shall  have 
been  deposited  for  the  security  of  Its  policy 
holders,  with  the  superintendent  or  commis- 
sioner of  Insurance  or  chief  financial  ofllcer 
of  the  state,  and  under  and  by  the  laws  of 
the  state.  In  which  such  company  Is  incor" 
porated,  or,  If  such  company  Is  incorporated 
under  the  laws  of  the  United  States,  with 
some  financial  officer  of  the  United  States, 
or  with  the  superintendent  of  the  insurance 
department  of  this  state,  or  with  the  officer 
In  charge  of  like  insurance  deposits  In  any- 
other  state  of  the  United  States:  Provided, 
that  any  such  company  not  having  such  de- 
posit made  In  the  state  In  which  It  is  or- 
ganized, or  with  some  officer  of  the  United 
States,  may  make  such  deposit  in  this  state 
In  the  manner  and  subject  to  the  provisions 
set  forth  In  this  article. 

"It  shall  not  be  lawful  for  any  such  com- 
pany mentioned  in  the  preceding  section,  un- 
less such  company  have  made  a  deposit  in 
this  state,  as  in  said  section  provided,  to 
transact  In  this  state  any  business  mention- 
ed in  section  78o2,  until  it  shall  have  filed 
with  the  superintendent  of  the  insurance  de- 
partment of  this  state  the  certificate  of  the 
commissioner  or  superintendent  or  chief 
financial  officer  aforesaid,  under  his  hand 
and  official  seal,  certifying  that  he  holds  in 
trust  and  on  deposit,  for  the  benefit  of  all 
policy  holders  of  such  company,  the  notes, 
bonds  and  securities  before  mentioned,  and 
stating  the  kind  of  such  notes,  bonds  and 
securities,  and  the  amount  of  each,  and  that 
he  is  satisfied  they  are  worth  one  hundred 
thousand  dollars." 

When  these  three  sections  have  been  com- 
piled with,  then  It  becomes  the  duty  of  the 
superintendent  of  Insurance  to  Issue  the  orig- 
inal certificate  of  authority  to  do  business  In 
this  state,  and  the  company  becomes  a  citi- 
zen of  the  state,  with  full  right  to  challenge 
the  constitutionality  of  laws  thereafter  pass- 
ed during  the  time  of  Its  citizenship.  By 
section  7880  (page  3740)  both  domestic  and' 
foreign  companies  doing  business  in  this 
state  are  required  to  file  In  the  office  of  the 
superintendent  of  Insurance  a  certain  detail- 
ed sworn  report  of  their  business,  which  re- 
port must  be  filed  on  January  1st,  or  within 
60  days  thereafter,  for  the  year  ending  De- 
cember 31st  next  preceding.  In  the  case  at 
bar  relators  had  obtained  the  original  cer- 
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tificate  under  the  reqalrements  of  sections 
7883,  7884,  and  7885,  snpra,  which  had  been 
renewed  from  year  to  year  up  to  and  Includ- 
ing the  renewal  of  date  March  1,  1907. 
These  renewal  certificates  are  specifically 
provided  for  by  section  7888,  which  reads: 
"If  the  said  annual  statements  mentioned 
tat  sections  7880  and  7887  Shall  haye  been 
made  in  conformity  with  the  requirements 
of  said  section,  and  the  superintendent,  aft- 
er deducting  from  said  statement  all  worth- 
less and  doubtful  assets,  shall  be  satisfied 
as  to  the  solvency  or  condition  of  the  com- 
pany filing  the  same,  and  its  ability  to  meet 
all  Its  engagements  at  maturity,  he  shall  is- 
sue a  renewed  certificate  of  authority  to 
such  company  to  continue  business;  and  no 
company,  not  incorporated  under  the  laws 
of  this  state,  shall  continue  to  do  business 
until  a  renewed  certificate  is  Issued." 

It  should  be  noted  that  the  commissioner 
"shall  issue  a  renewal  certificate."  The  stat- 
ute is  mandatory.  When  once  satisfied  of 
the  solvency,  which  is  admitted  in  this  case, 
the  further  act  of  Issuing  the  license  is  pure- 
ly ministerial.  Section  7887  (page  S744), 
mentioned  In  the  above  section,  refers  to 
companies  organized  in  foreign  countries, 
and  not  to  companies  organized  under  the 
national  laws  or  the  laws  of  other  states 
of  the  Union.  So  that  up  to  the  act  of  1907, 
upon  the  filing  of  the  report  as  required  by 
section  7880,  if  the  Superintendent  of  In- 
surance was  satisfied  with  the  solvency  and 
condition  of  the  company,  then  he  was  oblig- 
ed to  Issue  the  renewal  certificate.  Going 
to  the  facts  of  the  case  at  bar,  it  appears 
that  prior  to  March  1,  1908,  and  during  the 
life  of  the  renewed  certificate  of  date  March 
1,  1907,  relator  filed  the  report  required  by 
section  7880.  Under*  the  admitted  facts  the 
respondent  In  this  case  was  satisfied  with 
the  report  and  the  thorough  solvency  of  re- 
lator. All  this  was  done  whilst  relator  was 
domiciled  in  the  state,  and  at  a  time  when 
It  bad  a  right  to  challenge  the  constitution- 
ality of  the  act  of  1907.  It  further  appears 
from  the  admitted  facts  that  the  only  reason 
for  a  refusal  of  the  renewed  certificate  by 
respondent  was  this  act  of  1907,  supra. 

It  will  be  observed  that  the  right  to  this 
renewed  certificate  is  made  to  depend  solely 
upon  the  report  required  by  section  7880. 
In  this  respect  it  differs  materially  from 
the  original  certificate.  An  entirely  different 
showing  is  required  for  the  original  certifi- 
cate, as  will  be  seen  by  a  reading  of  the 
statutes.  This  report  was  made  during  the 
life  of  the  renewed  certificate  for  1907.  With 
this  report  the  respondent  was  fully  satis- 
fled.  At  that  time  the  relator  was  legally 
domiciled  in  Missouri,  if  we  be  permitted  to 
use  that  expression,  and  had  full  right  to 
challenge  this  law  on  constitutional  grounds. 
When  relator  filed  this  report  under  section 
7880,  prior  to  March  1,  1908,  it  amounted  in 
law  to  an  application  for  a  renewal  certifi- 
cate, for  such  la  the  purpose  of  the  report 


The  law  makes  no  provision  for  another  or 
different  application  for  a  renewed  certifi- 
cate. This  application  was  at  A  time  when 
relator  had  the  right  to  question  the  con- 
stitutionality of  a  law  passed  subsequent  to 
its  entrance  into  the  state.  Then  when  it 
filed  this  petition,  March  12,  1908,  it  simply 
sought  to  enforce  rights  held  by  it  on  the 
date  of  filing  the  report  prior  to  March  1, 
1908,  and  sought  in  this  court  to  enforce 
such  rights,  and  among  others  the  right  to 
challenge  this  act  of  1907.  If  the  act  is  void, 
it  was  the  duty  of  respondent  to  have  is- 
sued the  renewed  certificate,  upon  the  ap- 
plication being  made  in  the  manner  afore- 
said. This  petition  for  mandamus  relates 
back  to  the  time  when  relator  was  entitled 
to  have  Its  report  passed  upon  and  approved 
or  rejected,  at  which  time  relator  was  legal- 
ly domiciled  in  this  state,  although  a  foreign 
corporation.  By  this  statement  we  mean 
that  it  was  so  domiciled  in  the  state  as  to 
give  it  the  right  to  challenge  unconstitution- 
al laws.  It  acquired  that  right  by  virtue  of 
the  original  certificate,  and  the  renewed  cer- 
tificate Is  but  to  the  effect  that  It  was  still 
In  good  standing  under  the  original  certifi- 
cate, which  original  gave  to  it  admission  to 
the  state.  Under  the  facts  in  this  record 
we  are  of  opinion  that  relator  Is  in  posi- 
tion to  question  the  constitutionality  of  the 
law  now  imder  consideration.  And  in  this 
we  heartily  concur  in  what  we  take  to  be 
an  acquiescence  in  this  position  by  the  ma- 
jority opinion. 

2.  Grant  It  to  be  true  that  the  state  by 
constitutional  laws  can  wholly  prohibit,  or 
In  any  manner  regulate,  the  business  meth- 
ods of  foreign  corporations  by  law,  yet  it 
does  not  follow  that,  after  the  corporation 
has  been  admitted,  and  is  in  fact  doing  busi- 
ness in  the  state.  It  can  be  precluded  there- 
from, or  have  its  business  regulated  by  an 
unconstitutional  act  In  Carroll  v.  Green- 
wich Insurance  Co.,  199  U.  S.,  loc  dt  409, 
26  Sup.  Ct  67,  50  L.  Ed.  246,  Mr.  Justice 
Holmes  says:  "A  company  lawfully  doing 
business  in  the  state  Is  no  more  bound  by  a 
general  unconstitutional  enactment  than  a 
citizen  of  the  state.  W.  W.  Carglll  Co.  v. 
Minnesota,  180  U.  S.  452,  21  Sup.  Ct  423, 
45  L.  Kd.  619."  And  grant  it  further,  for 
sake  of  argument  only,  that  the  state  can 
even  exclude  by  an  unconstitutional  law 
any  or  all  foreign  corporations  from  first 
coming  into  the  state,  and  that  such  appli- 
cants for  admission  cannot  challenge  the  law 
upon  constitutional  grounds,  either  state  or 
federal,  yet  such  rule  does  not  apply  to  the 
facts  of  the  case  at  bar.  By  certain  sec- 
tions of  the  law,  fully  quoted,  supra,  foreign 
insurance  companies  were  required  to  do 
certain  things  before  being  admitted  to  do 
business  in  the  state,  among  others  to  file 
copies  of  their  articles  of  association,  and 
either  make  a  deposit  of  $100,000  in  solvent 
securities  here,  or  satisfy  the  Superintendent 
of  Insurance   that  such  deposit  had  been 
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made  elsewhere.  Under  the  showing  requir- 
ied  by  these  sections  relator  procured  the 
original  certificate  to  do  business  In  the 
state.  This  certificate  has  long  been  held 
by  relator.  This  conferred  the  right  to  do 
business,  and  the  renewed  certificate  pro- 
vided for  in  section  788S  conferred  the  right 
"to  continue  business  In  the  state." 

It  may  be  true  (a  question  we  do  not  de- 
cide, because  unnecessary  In  this  case)  that 
a  foreign  corporation,  not  domiciled  In  the 
state,  but  simply  applying  for  admission, 
cannot  even  question  a  law  upon  the  stat- 
utes at  the  time  of  Its  proposed  entry  in  the 
state,  but  yet  that  does  not  affect  this  case, 
because  the  act  of  1907  was  passed  whilst 
relator  was  actually  In  the  state  doing  busi- 
ness. We  think,  however,  the  rule  Is  well 
stated  In  3  Clark  &  Marshall  on  Private  Cor- 
porations, {  844a,  wherein  It  is  said:  "While 
a  corporation  may  be  recognized  and  per- 
mitted to  exercise  its  powers  In  another  state 
than  that  by  which  It  was  created,  this  we 
have  seen  is  not  a  matter  of  absolute  right, 
but  is  a  matter  of  comity.  It  Is  well  set- 
tled, therefore,  that  a  state  may  exclude  a 
foreign  corporation  altogether  from  doing 
business  or  acquiring  property  within  Its 
limits,  or  it  may  Impose  any  conditions  or 
restrictions  which  It  may  seem  fit  to  Impose, 
provided  that  It  does  not  thereby  violate  any 
provisions  of  its  own  Constitution  or  of  the 
Constitution  of  the  United  States." 

8.  Under  the  conceded  right  of  the  relator 
to  challenge  the  constitutionality  of  this  new 
law,  as  clearly  Indicated  by  the  opinion  of 
my  Brothers,  I  proceed  now  to  the  real  ques- 
tion In  this  case;  1.  e.,  the  constitutionality 
of  the  law  of  1907.  This  question  my  Broth- 
ers In  the  majority  touch  only  slightly,  but 
devote  nine-tenths  of  their  opinion  to  mat- 
ters about  which  there  Is  but  little  question 
in  the  books  and  decided  cases,  and  no  ques- 
tion In  my  mind.  Now  to  the  real  question 
in  the  case.  The  act  of  1907  must  be  con- 
sidered from  a  double  standpoint  in  deter- 
mining its  constitutionality:  First,  Is  the 
act  one  of  exclusion  as  applied  to  foreign 
Insurance  companies,  and,  if  so.  Is  it  Im- 
pregnable as  against  constitutional  darts? 
Second,  Is  the  act  the  mere  exercise  of  the 
police  power  of  the  state,  and,  if  so,  is  it 
valid?  In  this  paragraph  we  take  the  first 
question,  leaving  the  other  for  a  succeeding 
paragraph. 

It  is  urged  by  counsel  that  the  act  does 
not  apply  to  foreign  Insurance  companies  at 
all.  For  the  present  at  least,  this  question 
will  be  put  aside. 

Grant  it  that  the  body  of  the  act,  so  far 
as  foreign  insurance  companies  are  concern- 
ed, was  Intended  as  an  exclusion  statute,  then 
It  Is  urged  that  the  act  is  Invalid  and  void 
as  violative  of  article  4,  {  28,  of  our  state 
Constitution,  which.  In  so  far  as  applicable 
to  this  discussion,  reads:  "No  bill  •  •  • 
shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed  in  the  title."    The 


title  of  this  act  reads:  "An  act  relating  to  the 
salaries  and  compensation  of  officers  and 
agents  of  life  Insurance  companies."  One 
reading  this  title,  without  looking  at  the 
body  of  the  bill,  would  hardly  suppose  that 
the  bill  bad  any  reference  to  foreign  com- 
panies, and  this  for  the  reason  that  the  Legis- 
lature of  this  state  have  no  concern  with  the 
Internal  workings  of  foreign  corporations. 
Our  laws  cannot  affect  them  except  by  way 
of  absolutely  excluding  them,  or  regnlatlng 
them  whilst  here  under  the  general  police 
power  of  the  state.  Had  there  been  added  to 
the  title  above  quoted  the  words  "and  exclud- 
ing from  this  state  foreign  insurance  compa- 
nies paying  salaries  In  excess  of  those  provid- 
ed for  in  this  act,"  then  the  title  would  have 
been  clearly  expressive  of  the  meaning  of  the 
act  itself  as  contended  for  by  respondent. 
But  if  the  act  is  an  exclusion  statute,  and 
that  Is  the  sole  subject  of  the  act  (for  under 
the  Constitution  there  can  be  but  one  subject), 
then  Is  that  subject  clearly  expressed  In  the 
title.  We  think  not.  Who,  reading  this  title 
without  seeing  the  body  of  the  bill,  would 
for  a  moment  suppose  that  the  bill  was  deal- 
ing with  the  exclusion  of  foreign  Insurance 
companies  from  the  state?  Tet  that  is  the 
purpose  of  the  constitutional  limitation.  If 
the  idea  of  excluding  foreign  Insurance  com- 
panies Is  clearly  expressed  In  this  title  to  the 
act  of  1907,  then  we  confess  we  are,  and  for 
many  years  have  been.  In  the  dark  as  to  the 
meaning  of  the  wordis  "clearly  expressed." 
That  the  subject  of  a  bill  "shall  be  clearly 
expressed  in  its  title"  is  Just  as  mandatory 
as  that  "no  bill  •  •  •  shall  contain  more 
than  one  subject"  As  said  in  State  v.  Burg- 
doerfer,  107  Mo.,  loc.  cit  30,  17  S.  W.  654 
(14  L.  R.  A.  846)  :  "The  title  must  express 
the  subject  of  the  act  In  such  terms  that  the 
members  of  the  General  Assembly  and  the 
people  may  not  be  left  In  doubt  as  to  what 
matter  Is  treated  of."  In  State  v.  Great 
Western  Coffee  &  Tea  Co.,  171  Mo.,  loc  clt. 
643,  71  S.  W.  1013  (94  Am.  St.  Rep.  802), 
after  quoting  the  above  from  the  Burgdoerfer 
Case,  It  was  said :  "And  It  Is  elsewhere  said 
very  aptly  'that  to  be  clearly  expressed  cer- 
tainly does  not  mean  something  that  Is  du- 
bious, and  therefore  is  not  clearly  express- 
ed.' "  In  this  case  Fox,  J.,  reviews  many  au- 
thorities from  this  and  other  Jurisdictions. 
Among  others  the  case  of  the  City  of  Kansas 
V.  Payne,  71  Mo.,  loc.  cit  1C2,  wherein  the 
following  language  from  Judge  Cooley  Is 
quoted  with  approval :  "The  Constitution  has 
made  the  title  the  conclusive  index  to  the  leg- 
islative intent.  It  is  no  answer  to  say  that 
the  title  might  have  been  more  comprehen- 
sive, If,  in  fact,  the  Legislature  has  not  seen 
fit  to  so  make  it" 

The  act  is  not  only  void  because  the  sub- 
ject thereof  Is  not  clearly  expressed  In  the 
title,  but  for  the  further  reason  that  the  bill 
itself  deals  with  two  subjects;  L  e.  (1)  a 
regulation  as  to  the  management  of  the  In- 
ternal affairs  of  domestic  Insurance  compa- 
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nleB;  and  (2)  the  exclusion  of  foreign  Insur- 
ance companies.  That  there  are  two  sub- 
jects is  made  clearly  manifest,  vhea  we  con- 
sider the  act  and  the  applicable  law.  The 
Legislature  had  the  power,  within  reasonable 
bounds,  to  regulate  the  internal  management 
and  affairs  of  domestic  corporations.  Wheth- 
er this  act  is  within  reasonable  bounds  as  to 
such  corporations,  we  will  not  discuss  here, 
because  not  in  this  case.  But  it  is  equally 
dear  that  the  Legislature  luis  no  power  or 
right  to  regulate  the  internal  affairs  of  for- 
eign companies.  As  to  foreign  corporations 
oor  laws  extend  to  the  state  lines  and  no  fur- 
ther. That  we  cannot  regulate  the  internal 
management  of  foreign  companies  Is  axio- 
matic, and  needs  no  citation  of  authority.  As 
to  them  our  Legislature  can  do  but  two  things : 
(1)  Pass  laws  to  regulate  the  conduct  and 
character  of  their  business  in  this  state,  if 
th^  enter  the  state  with  the  permission  of 
the  state;  and  (2)  laws  excluding  them  en- 
tirely. It  Is  presumed  that  the  Legislature 
knew  the  limitation  of  its  powers,  and  in 
this  act  was  not  attempting  to  regulate  the 
internal  affairs  of  foreign  insurance  compa- 
nies, bat  as  to  them  Intended  the  act  as  one 
of  exdnslon,  and  as  to  domestic  companies 
as  an  act  of  regnlation  with  reference  to  the 
internal  management  of  such  companies. 
Viewing  it  In  this  light  there  are  two  sub- 
jects coTered  by  this  act,  and  if  so  it  is  vlola- 
tlre  of  the  constitutional  mandate,  supra. 

As  said  by  Burgess,  J.,  in  Wltzmann  ▼. 
S.  Ry.  Co.,  131  Mo.,  loc.  clt  618,  33  S.  W.  182: 
"Adjudicated  cases  do  not,  as  a  general  rule, 
afford  as  much  assistance  in  passing  upon 
qnestlons  of  this  character,  other  than  in  a 
general  way,  as  each  case  must  be  adjudged 
according  to  Its  own  peculiar  facts  and  the 
directness  or  remoteness,  as  the  case  may  be, 
of  its  proTlslons  to  matters  in  consonance 
with  Its  tiUe."  And  in  the  same  case,  and 
on  the  same  page,  in  discussing  an  act  of  the 
Legislature  pertaining  to  street  railways,  it 
was  said:  "By  the  title  of  the  act  in  ques- 
tion its  provisions  are  restricted  to  ticlcets, 
fares,  taxes,  and  licenses  as  applicable  to 
street  railroads  in  the  city  of  St.  Louis,  and 
subjects  germane  thereto,  and  by  no  rule 
of  construction  which  can  reasonably  and 
fairly  be  given  to  it  can  it  be  held  that  the 
provisions  of  section  4  in  regard  to  gates  and 
guards  on  such  cars  are  germane  to  the  title 
of  the  act,  which  contains  no  intimation 
whatever  that  any  such  provisions  are  to  be 
found  in  it.  The  very  facts  that  the  words 
'tidcets,  fares,  taxes,  and  licenses'  are  used 
in  the  title  indicates  that  the  act  contains  no 
provision  with  respect  to  guards  and  gates 
on  the  platforms  of  the  cars,  matters  that 
are  entirely  foreign  to  the  purpose  and  In- 
tention of  the  act  as  shown  by  its  title. 
Hence  the  act  relates  to  more  than  one  sub- 
ject, and  is  in  conflict  with  the  Constitution. 
Taking  the  title  of  the  act  as  a  guide  to  its 
provisions,  no  one  would  think  of  finding  In  it 
a  provision  pertaining  to  attachments  or  ap- 


purtenances to  the  cars."  The  above  Is  cit- 
ed with  approval  by  Fox,  J.,  in  State  v.  Great 
Western  Coffee  &  Tea  Co.,  supra.  So  in  this 
case  when  it  is  remembered  that  the  Legis- 
lature can  legislate  as  to  the  internal  man- 
agement of  domestic  corporations,  and  can- 
not so  legislate  as  to  foreign  corporations, 
who  by  reading  the  title  to  this  act  would 
infer  for  a  moment  that  the  bill  covered  the 
subject  of  excluding  foreign  corporations 
from  doing  business  in  this  state?  Nor  is 
the  subject  of  excluding  foreign  corporations 
germane  to  the  subject  of  regulating  the  in- 
ternal government  and  management  of  do- 
mestic corporations.  We  are  therefore  of  the 
opinion  that,  if  the  act  in  question  was  in- 
tended for  an  exclusion  statute,  it  is  viola- 
tive of  section  28,  art  4,  of  our  state  Consti- 
tution, and  tills  for  two  reasons:  (1)  That 
the  subject  is  not  clearly  expressed  in  the  ti- 
tle; and  (2)  that  the  act  Itself  deals  with 
two  separate  and  distinct  subjects. 

4.  But  treating  the  act  as  the  exercise  of 
the  police  powers  of  the  state,  and  not  as  an 
exclusion  statute,  can  it  stand?  We  think 
not,  and  in  so  saying  we  are  considering  It 
from  the  standpoint  of  domestic  corporations, 
as  well  as  foreign  corporations.  The  police 
powers  of  the  state  cannot  reach  the  internal 
government  and  manag;ement  of  foreign  cor- 
porations. The  fixing  of  salaries  for  its 
agents  and  ofilcers  is  a  part  of  the  internal 
management  of  the  corporation.  The  foreign 
corporation  has  the  right  to  manage  its  In- 
ternal affairs  as  it  sees  fit  under  the  laws  of 
the  state  giving  it  birth.  This  state  can  ex- 
clude a  foreign  cori)oratlon  by  law,  but  it 
cannot  regulate  its  internal  management  in 
the  state  of  its  creation.  Laws  in  the  exer- 
cise of  police  powers,  like  other  laws,  lose 
their  force  when  the  state  lines  are  reached. 
That  such  laws  apply  to  the  foreign  corpora- 
tions in  this  state,  and  to  its  public  business 
transacted  In  the  state,  there  can  be  no  ques- 
tion, provided  that  the  law  is  the  reasonable 
exercise  of  the  police  powers  of  the  state. 
All  such  laws,  to  be  valid,  must  be  the  rea- 
sonable exercise  of  the  police  powers.  This 
law  as  a  police  regulation  attempts  to  inter- 
fere with  the  rights  of  contract,  and  as  such 
can  it  be  upheld?  It  not  only  says  to  the 
foreign  insurance  company  you  shall  be  ex- 
cluded if  you  make  a  private  contract  with 
an  employ^  by  which  you  agree  to  pay  him 
more  than  $50,000  per  year  for  his  services, 
but  it  likewise  says  to  the  domestic  corpora- 
tion that  you  can't  so  contract.  In  22  A. 
&  E.  Ency.  of  Law  (2d  Ed.)  038,  939,  it  is 
said :  "In  order  that  a  statute  or  ordinance 
ntay  be  sustained  as  an  exercise  of  the  police 
power,  the  courts  must  be  able  to  see  (1)  that 
the  enactment  has  for  its  object  the  preven- 
tion of  some  offense  or  manifest  evil,  or  the 
preservation  of  the  public  health,  safety, 
morals,  or  general  welfare;  and  (2)  that 
there  is  some  clear,  real,  and  substantial  con- 
nection between  the  assumed  purpose  of  the 
enactment  and  the  actual  provisions  thereof, 
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and  that  the  latter  do  In  some  plain,  appre- 
ciable, and  appropriate  manner  tend  toward 
the  accomplishment  of  the  object  for  which 
the  power  is .  exercised.  The  police  power 
cannot  be  used  as  a  cloak  for  the  Invasion 
of  personal  rights  or  private  property ;  nel- 
ther  can  it  be  exercised  for  private  purposes, 
or  for  the  excluslre  benefit  of  particular  In- 
dividuals or  classes.  •  •  •  The  police 
power  must  be  so  exercised  as  not  to  in- 
fringe arbitrarily  or  unreasonably  opon  per- 
sonal or  property  rights." 

An  unreasonable  exercise  of  this  power  has 
been  held  to  be  violative  of  the  fourteenth 
amendment  to  the  federal  Constitution,  and 
In  our  Judgment  is  violative  of  the  federal 
Constitution.  Locbner  v.  New  York,  108  U. 
S.  45,  25  Sup.  Ct  539,  49  L.  Ed.  937;  Adair 
V.  U.  S.,  208  U.  S.  161.  28  Sup.  Ct  277,  52 
h.  Ed.  436. 

In  the  first  case  Mr.  Justice  Feckham  says: 
"The  state,  therefore,  has  iwwer  to  prevent 
the  Individual  from  making  certain  kinds  of 
contracts,  and  In  regard  to  them  the  federal 
Constitution  ofTers  no  protection.  If  the  con- 
tract be  one  which  the  state,  In  the  legiti- 
mate exercise  of  Its  police  power,  has  the 
right  to  prohibit,  it  is  not  prevented  from 
prohibiting  it  by  the  fourteenth  amendment 
Contracts  In  violation  of  a  statute,  either  of 
the  federal  or  state  government,  or  a  con- 
tract to  let  one's  property  for  Immoral  pur- 
poses, or  to  do  any  other  unlawful  act  could 
obtain  no  protection  from  the  federal  Con- 
stitution as  coming  under  the  liberty  of  per- 
sons or  of  free  contract  Therefore,  when 
the  state,  by  its  Legislature,  in  the  assumed 
exercise  of  its  police  powers,  has  passed  an 
act  which  seriously  limits  the  right  to  labor 
or  the  right  of  contract  in  regard  to  their 
means  of  livelihood  between  persons  who  are 
sul  Juris  (both  employer  and  employe)  It  be- 
comes of  great  Importance  to  determine 
which  shall  prevail — the  right  of  the  in- 
dividual to  labor  for  such  time  as  he  may 
choose,  or  the  right  of  the  state  to  prevent 
the  individual  from  laboring  or  from  enter- 
ing into  any  contract  to  labor,  beyond  a  cer- 
tain time  prescribed  by  the  state.  •  •  • 
We  think  the  limit  of  the  police  power  has 
been  reached  and  passed  in  this  case.  There 
is  in  our  Judgment  no  reasonable  foundation 
for  holding  this  to  be  necessary  or  appropri- 
ate as  a  health  law  to  safeguard  the  pub- 
lic health,  or  the  health  of  Individuals  who 
are  following  the  trade  of  a  baker.  If  this 
statute  be  valid,  and  If,  therefore,  a  proper 
case  Is  made  out  in  which  to  deny  the  right 
of  an  Individual,  sui  Juris,  as  employer  or 
employe  to  make  contracts  for  the  labor  of 
the  latter  under  the  protection  of  the  pro- 
visions of  the  federal  Constitution,  there 
would  seem  to  be  no  length  to  which  legisla- 
tion of  this  nature  might  not  go.  •  •  * 
This  Interference  on  the  part  of  the  Legisla- 
ture of  the  several  states  with  the  ordinary 
trades  and  occupations  of  the  people  seems  to 
be  on  the  increase.    *    *    *    It  is  impossible 


for  UB  to  shut  our  eyea  to  th«  foct  tbat  many 
laws  of  this  character,  while  passed  under 
what  is  claimed  to  be  the  police  power  for 
the  purpose  of  protecting  the  public  health 
or  welfare,  are,  in  reality,  passed  from  oth- 
er motives.  We  are  Justified  in  saying  so 
when,  from  the  character  of  the  law  and 
the  subject  upon  which  It  legislates,  it  is 
apparent  that  the  public  health  or  wel- 
fare bears  out  the  most  remote  relations  of 
the  law.  The  purpose  of  a  statute  must  be 
determined  from  the  natural  and  legal  ef- 
fect of  the  language  employed;  and,  vhetb- 
er  It  is  or  is  not  repugnant  to  the  Constitu- 
tion of  the  United  States  must  be  determined 
from  the  natural  effect  of  sudi  statutes  when 
put  into  operation,  and  not  from  their  pro- 
claimed purpose.  *  *  *  It  Is  manifest  to 
us  that  the  limitation  of  the  honrs  of  labor 
as  provided  for  in  this  section  of  the  statute, 
under  which  the  indictment  la  found  and 
the  plaintiff  in  error  convicted,  has  no  such 
direct  relation  to,  and  no  such  substantial 
effect  upon,  the  health  of  the  employe  as  to 
Justify  us  In  regarding  the  section  as  really 
a  health  law.  It  seems  to  as  that  the  real 
object  and  purpose  were  simply  to  regulate 
the  hours  of  labor  between  the  m^ter  and 
his  employes  (all  being  men,  sul  Juris)  in  a 
private  business,  not  dangerous  in  any  degree 
to  morals,  or  In  any  real  or  substantial  de- 
gree to  the  health  of  employes.  Under  such 
circumstances  the  freedom  of  master  and  em- 
ploye to  contract  with  each  other  In  rela- 
tion to  their  employment  and  in  defining  the 
same,  cannot  be  prohibited  or  interfered 
with  without  violating  the  federal  Constitu- 
tion." 

And  in  the  later  case  of  Adair  ▼.  U.  S., 
supra,  the  opinion  of  Mr.  Justice  Harlan  Is 
to  the  same  effect  In  the  well-considered 
case  of  Brick  Co.  v.  Perry,  69  Kan.,  loc.  clt 
299,  801,  302,  76  Pac.  848,  849,  it  Is  said: 
"Besides,  the  Legislature  has  no  power  to 
Impair  or  limit  the  reasonable  and  lawful 
exercise  of  a  right  guaranteed  by  the  Consti- 
tution, under  the  guise  of  a  police  regula- 
tion. It  must  also  be  remembered  that  the 
right  which  the  plaintiff  Claims  is  violated 
did  not  originate  in  contract  but  was  pure- 
ly statutory.  Therefore  the  determination  of 
the  question  whether  he  has  any  remedy  de- 
pends entirely  upon  the  validity  of  this  stat- 
ute. The  right  to  follow  any  lawful  vocation 
and  to  make  contracts  is  as  completely  with- 
in the  protection  of  the  Constitution  as  the 
right  to  hold  property  free  from  unwarranted 
seizure,  or  the  liberty  to  go  when  and  where 
one  will.  One  of  the  ways  of  obtaining  prop- 
erty Is  by  contract.  The  right  therefore,  to 
contract  cannot  be  infringed  by  the  Legisla- 
ture without  violating  the  letter  and  spirit 
of  the  Constitution."  And  further  on  of  the 
same  report,  and  In  the  same  case,  It  was 
further  said :  "It  Is  at  liberty  to  contract  for 
the  services  of  persons  In  any  manner  that  la 
satisfactory  to  both.  No  legislative  restric- 
tions can  be  imposed  upon  the  lawful  exer- 
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else  of  these  rlgbts.  Within  the  past  two 
decades  there  has  been  an  epidemic  of  this 
class  of  legislation.  New  York,  New  Jersey, 
PennaylTanla,  Ohio,  Indiana,  Illinois,  Mis- 
souri, Wisconsin,  Colorado,  and  California 
bare  similar  statutory  provisions,  and  In 
such  states,  where  the  constltntlonality  of 
these  statutes  tas  been  before  the  courts,  the 
law  has  been  universally  held  to  be  a  denial 
of  the  rights  guaranteed  by  the  provisions  of 
the  national  and  state  Constitutions."  In  a 
review  of  the  cases  the  Kansas  court  re- 
views and  approves  State  v.  Julow,  129  Mo. 
163,  81  S.  W.  798,  29  L.  B.  A.  267,  SO  Am. 
St  Rep.  443. 

Tledemaa^n  bts  work  on  Limitations  of 
Police  Powers,  1 178,  says :  "Laws,  therefore, 
which  are  designed  to  regulate  the  terms  of 
hiring  In  strictly  private  employments,  are 
nnconstitntional,  because  they  operate  aa  an 
Interference  with  one's  natural  liberty,  In  a 
case  In  which  there  Is  no  trespass  on  private 
rights,  and  no  threatening  Injury  to  the  pub- 
lic And  this  conclusion  not  only  applies  to 
laws  regulating  the  rate  of  wages  of  private 
workmen,  bnt  also  any  other  law,  whose  ob- 
ject Is  to  regnlate  any  of  the  terms  of  hir- 
ing, snch  as  the  number  of  hours  of  labor  per 
day,  which  the  employer  may  demand.  There 
can  be  no  constitutional  Interference  by  the 
state  In  the  private  relation  of  master  and 
servant  except  for  the  punwse  of  preventing 
frauds  and  trespasses." 

It  must  throughout  be  borne  In  mind  that 
the  right  to  contract  Involved  In  this  case  Is  as 
to  the  private  management  of  the  corporation. 
Xo  contract  with  the  public  Is  here  Involved. 
It  may  be  granted  that  an  insurance  company 
Is  so  much  of  a  quasi  public  corporation  as 
will  justify  and  permit  the  lawmakers  to  Im- 
pose certain  conditions  upon  the  contracts 
made  with  the  general  public,  but  that  is  not 
the  question  here.  The  contract  here  in- 
volved is  the  private  contract  between  em- 
ployer and  employ&  The  law  says  to  the 
domestic  corporation,  you  shall  not  make  a 
private  contract  of  this  character,  no  mat- 
ter how  valuable  the  services  of  the  em- 
ploye may  be.  If  this  law  Is  valid  a  vio- 
lation thereof  would  forfeit  the  charter. 
To  the  foreign  corporation  doing  business 
In  this  state  this  law  says:  If  you  make 
or  have  made  such  a  contract,  we  will  exclude 
yon.  With  such  contract  the  state  has  noth- 
ing to  do.  We  regulate  contracts  with  public 
service  corporations  when  the  contracts  are 
between  the  corporation  and  members  of  the 
general  public,  and  pertain  to  public  bnsi- 
neas,  bot  it  does  not  follow  that  the  state 
can  fix  terms  as  to  wages  to  be  paid  on  the 
contract  made  by  the  corporation  as  an  em- 
ployer  with  those  whom  it,  in  its  private  ca- 
pacity, employs  to  do  the  public  service.  If 
It  can  fix  the  price  of  wages  to  be  paid.  It 
can  with  eqnal  propriety  say  that  the  right  is 
In  the  state  to  say  what  price  shall  be  paid 
for  a  boise^  a  bonse^  or  a  vehicle^  neceasary 


for  the  private  use  of  the  corporation  In  the 
prosecution  of  its  business. 

Burgess,  J.,  In  State  v.  Tie  &  Timber  Co., 
181  Mo.,  loc.  dt  659,  80  S.  W.  940  (63  L.  R. 
A.  688,  103  Am.  St  Rep.  614),  after  a  review 
of  many  cases,  reaches  this  conclusion:  'The 
right  to  labor  or  employ  labor,  and  make 
contracts  with  respect  thereto,  upon  such 
terms  as  may  be  agreed  upon,  Is  both  a 
liberty  and  property  right  and  Is  Included 
in  the  guaranty  of  the  Constitution,  which 
provides  'that  no  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  pro- 
cess of  law.'  Section  80.  art  2,  Const  Nor 
can  such  right  to  contract  be  arbitrarily  in- 
terfered with,  bnt  may  be  subject  to  limita- 
tions growing  out  of  duties  which  the  indi- 
vidual owes  to  society,  but  such  limitation 
must  be  upon  some  reasonable  basis,  and  not 
arbitrarily.  Ritchie  v.  People,  155  111.  98, 
40  N.  E.  454,  29  L.  R.  A.  70,  46  Am.  St  Rep. 
315."  So  that  we  say  that  In  so  far  as  the 
Insurance  company  makes  contracts  with  the 
general  public,  the  state,  in  the  exercise  of 
Its  police  powers,  can  put  reasonable  re- 
strictions upon  the  terms  of  the  contract  It 
can  even  prescribe  the  form  of  the  contract 
and  this  for  the  reason  that  the  unsuspecting 
public  may  be  fully  protected  In  dealings 
with  the  corporation.  Contracts  of  insurance 
are  oftentimes  too  Intricate  for  general  pub- 
lic understanding.  So,  too,  the  state  In  the 
exercise  of  Its  police  powers  may  regulate 
other  matters  as  between  such  corporations 
and  the  general  public.  However,  the  case  be- 
fore us  is  quite  dlfTerent  The  contract  In- 
volved Is  not  one  with  the  general  public, 
but  is  the  private  contract  between  employer 
and  employ& 

In  Oodcharles  &  Co.  v.  Wlgeman,  113  Pa., 
loc.  dt  437,  6  Atl.  336,  the  court  says:  "The 
•  •  •  sections  are  utterly  unconstitutional 
and  void,  inasmuch  as  by  them  an  attempt 
has  been  made  by  the  Legislature  to  do  what 
in  this  country  cannot  be  done ;  that  Is,  pre- 
vent persons  who  are  sul  Juris  from  making 
their  own  contracts.  The  act  is  an  infringe- 
ment alike  of  the  right  of  the  employer  and 
the  employs."  In  discussing  certain  mining 
statutes  of  this  state,  which  in  effect  limited 
the  right  of  contract  between  employer  and 
employe,  Judge  Black,  In  case  of  State  y. 
LoomlB,  115  Mo.,  loc.  clt  320,  22  S.  W.  853 
(21  L.  R.  A.  789),  said:  "The  constitutional 
declaration  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law  was  designed  to  protect  and  pre- 
serve their  existing  rights  against  arbitrary 
legislation,  as  well  as  against  arbitrary  execu- 
tive and  Judicial  acts.  The  sections  of  our 
statute  In  question  deprive  a  class  of  persons 
of  the  right  to  make  and  enforce  ordinary 
contracts,  and  they  Introduce  a  system  of 
state  paternalism  which  Is  at  war  with  the 
fundamental  principles  of  our  government 
and,  as  we  have  before  said,  are  not  due 
process  of  law."  Many  other  cases  might  be 
cited,  but  these  will  suffice  to  indicate  our 
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views.  We  are  of  opinion  that  this  act,  con- 
strued as  a  police  regulation  and  as  the  ex- 
ercise of  the  police  power  of  the  state,  cannot 
stand,  because  violative  of  the  right  to  make 
private  contracts,  a  right  guaranteed  alike  by 
the  state  and  federal  Constitutions. 

But  It  has  been  suggested  that  the  right  to 
make  private  contracts  is  not  involved  in  this 
case.  This  might  be  true  if  the  statute  is  to 
be  treated  as  an  exclusion  statute  solely, 
and  applied  to  foreign  corporations  only. 
If,  however.  It  is  a  statute  enacted  under  the 
police  powers  of  the  state,  and  applies  to 
both  domestic  and  foreign  corporations,  then 
the  right  of  private  contract  is  Involved  in 
this  case.  The  state  steps  in  and  says  to  the 
domestic  corporation.  You  cannot  make  a 
private  contract,  except  you  permit  the  state 
to  dictate  and  prescribe  the  terms  and  price 
to  be  paid.  We  say  the  terms  and  price, 
because  once  conceded  that  the  state  in  the 
exercise  of  its  police  power  can  say  to  two 
parties  sul  Juris,  Tou  can  contract  as  to  em- 
ployment, but  the  employer  shall  not  pay  the 
employe  more  than  so  much  per  day,  per 
week,  or  per  year  for  specified  services ;  the^e 
is  no  end  to  the  matter.  If  the  state  can 
fix  a  price  beyond  which  the  parties  cannot 
go.  It  can  fix  a  price  below  which  they  can- 
not go.  There  is  no  ditTerence  between  the 
two,  either  in  principle  or  law.  If  the  state 
can  fix  a  maximum  or  minimum,  or  both, 
which  the  majority  opinion  in  ettect  holds, 
then  by  the  same  token  it  can  fix  the  exact 
price  to  be  paid  by  an  Insurance  company  to 
each  of  its  employes.  If  the  state  can  fix  the 
terms  of  a  contract  as  to  price,  why  cannot  It 
go  further  and  fix  other  terms  of  the  con- 
tract? Under  the  majority  opinion  no  valid 
reason  can  be  assigned. 

One  step  further,  if  the  state.  In  the  ex- 
ercise of  that  great  but  indefinable  power 
called  the  police  power,  can  regulate  the  pri- 
vate contracts  between  an  insurance  com- 
pany organized  under  the  laws  of  this  state 
and  its  employes,  then  it  can  take  every  cor- 
poration which  transacts  a  public  business, 
and  fix  a  schedule  of  rates  for  each  class  of 
employes.  With  the  insurance  companies 
the  schedule  would  run  from  office  boy  to 
president  With  the  railroads  it  would  run 
from  section  laborer  to  president  With 
the  hotels,  from  bellboy  to  manager.  Great 
indeed  would  be  the  powers  of  the  Legisla- 
ture, when  the  logical  conclusions  are  legit- 
imately drawn  from  the  opinion  of  the  ma- 
jority. Seekers  of  employment  would  no 
longer  go  to  those  desiring  to  employ,  with 
a  view  to  agreeing  upon  a  contract  of  em- 
ployment but  they  would  flo<&  to  the  Legis- 
lature, and  have  the  terms  of  their  respec- 
tive contracts  fixed,  and  the  only  thing  for 
the  employer  to  do  would  be  to  assent  to  the 
employe  entering  upon  the  contract  thus 
made  by  the  Legislature.  If  tills  law  is  a 
rightful  exercise  of  the  police  powers  of  Mis- 
souri, as  held  by  my  Brothers,  then  the 
right  of  private  contract  held  to  be  a  proi>- 


erty  right,  has  received  its  death  knell  In 
the  state.  That  the  question  of  the  right 
to  make  private  contracts  is  involved  in 
this  case  is  as  certain  as  it  is  that  the  ques- 
tion whether  or  not  this  law  is  the  proper 
exercise  of  the  police  power  is  involved.  The 
majority  opinion  recognizes  that  the  law 
Is  the  product  of  this  reserved  power  of  the 
state,  and,  in  holding  the  law  valid,  has  held 
that  the  state  can  intermeddle  with  the  pri- 
vate contracts  of  its  citizens.  Tou  cannot 
say  that  the  law  involves  the  question  as  to 
whether  or  not  there  has  been  a  proper  ex- 
ercise of  the  police  power,  without  further 
saying  that  In  determining  that  question  la 
involved  an  investigation  ias  to  whether  or 
not  the  right  of  contract  lias  l>een  infringed 
upon  by  the  law. 

5.  The  question  of  solvency  Is  not  in  this 
case.  It  is  admitted  that  relator  Is  solvent 
and  in  financial  shape  to  meet  its  obligation. 
The  only  reason  assigned  for  refusing  this 
license  to  relator  is  that  said  relator,  in  the 
exercise  of  a  right  guaranteed  to  it  by  the 
Constitution  of  this  state,  the  Constitution  of 
the  government  and  every  state  in  the  Union, 
has  seen  fit  to  enter  into  a  private  contract 
with  one  of  its  employes,  wherein  it  has 
agreed  to  pay  one  employe  more  than  $50,000 
per  annum  for  services.  It  is  not  contended 
in  the  record  that  such  services  are  not 
worth  the  price,  nor  that  the  relator  had 
no  need  .in  its  business  for  a  man  whose 
services  were  worth  to  it  that  price.  In  this 
connection  it  would  be  well  to  nete  that  this 
law  says  not  a  word  about  solvency.  The 
general  public  is  interested  in  the  solvency 
of  Insurance  companies,  but  they  are  not  in- 
terested in  the  price  paid  to  employes  unless 
it  has  so)ne  relation  to  the  question  of  sol- 
vency. Had  this  act  of  1907  precluded  sucli 
Insurance  companies  from  doing  business  in 
this  state,  which  were  paying  such  salaries 
and  expenses  as  would  atTect  their  solvency, 
and  placed  the  regulation  on  that  ground, 
then  we  might  have  a  dlfFerent  proposition 
before  us.  But  such  is  not  the  law  before 
US,  and  we  need  not  go  further  than  to  con- 
sider what  Is  in  fact  before  us. 

There  Is,  however,  another  question  as  to 
this  law.  As  suggested,  the  law  does  not 
make  solvency  a  basis  of  its  classification 
of  insurance  companies,  whether  they  be 
domestic  or  foreign.  The  law  adopts  as  an 
arbitrary  basis  of  classification  of  accept- 
able and  nonacceptable  companies,  the  sal- 
aries paid  their  officials.  This  is  an  arbitrary 
and  unreasonable  basis  of  classification. 
Darlington  Lnmt>er  Company  v.  Missouri 
Pacific  Ry.  Co.  (not  yet  officially  reported) 
116  S.  W.  630.  In  the  above  case  this  court 
quoted  with  approval  the  following  from  thft 
pen  of  Justice  Brewer  in  Railroad  v.  Ellis, 
166  U.  S.,  loa  clt  166,  17  Sup.  Ot  256  (41 
L.  Ed.  666):  "But  It  is  said  that  it  la  not 
within  the  scope  of  the  fourteenth  amend- 
maat  to  withhold  from  states  the  power  of 
dassiflcatlon,  and  that  if  the  law  deals  alike 
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with  all  of  a  certain  class,  it  Is  not  obnoxious 
to  the  charge  of  a  denial  of  equal  protection. 
While,  as  a  general  proposition,  this  Is  un- 
deniably true  (Hayes  v.  Missouri,  120  U.  S. 
68.  7  Sup.  Ct  850,  30  L.  Ed.  678;  Railroad 
Company  t.  Mackey,  127  U.  S.  20S,  8  Sup. 
Ot.  1161,  32  L.  Ed.  107;  Walston  v.  Nevln, 
128  D.  S.  678,  9  Sup.  Ct  192,  32  L.  Ed.  544; 
Bell's  Gap  Railroad  t.  Pennsylvania,  134 
n.  S.  232,  10  Sup.  Ot.  633,  33  li.  Ed.  892; 
Paclilc  Express  Co.  v.  Seibert,  142  n.,S.  339, 
12  Sup.  Ct  250,  35  L.  Ed.  1035;  Oiozza  v. 
Tieman.  148  U.  S.  657,  13  Sup.  Ct  721,  87 
h.  Ed.  599;  Columbus  Southern  Railway  v. 
Wright  151  U.  8.  470,  14  Sup.  Ct  396,  38 
L.  Ed.  238;  Marchant  t.  Pennsylvania  Rail- 
road, 153  U.  S.  380,  14  Sup.  Ct  894,  38  li. 
Ed.  751;  St  Louis  &  San  Francisco  Railway 
V.  Mathews,  165  U.  S.  1,  17  Sup.  Ct  243,  41 
li.  Ed.  611),  yet  it  is  equally  true  that  such 
classification  cannot  be  made  arbitrarily. 
The  state  may  not  say  that  all  white  men 
shall  be  subjected  to  the  payment  of  the  at- 
torney's fees  of  parties  successfully  suing 
them,  and  all  black  men  not  It  may  not 
say  that  all  men  beyond  a  certain  age  shall 
be  alone  thus  subjected,  or  all  men  possessed 
of  a  certain  wealth.  These  are  distinctions 
which  do  not  furnish  any  proper  basis  for 
the  attempted  classification.  That  must  al- 
ways rest  upon  some  difference  which  bears 
a  reasonable  and  Just  relation  to  the  act  in 
respect  to  which  the  classification  is  propos- 
ed, and  can  never  be  made  arbitrarily  and 
without  any  such  basis." 

In  State  v.  Loomis,  115  Mo.,  loc.  cit  314, 
22  S.  W.  851  (21  L.  R.  A.  789),  this  court 
(aid:  "But  classification  for  legislative  pur- 
poees  must  have  some  reasonable  basis  upon 
which  to  stand.  It  must  be  evident  that 
differences  which  would  serve  for  a  classifi- 
cation for  some  purposes  furnish  no  reason 
whatever  for  a  dassificatlon  for  legislative 
purposes.  The  differences  which  will  sup- 
port class  legislation  must  be  such  as  in  the 
nature  of  things  furnish  a  reasonable  basis 
for  separate  laws  and  regulations.  Thus 
the  Legislature  may  fix  the  age  at  which 
persons  may  be  deemed  competent  to  contract 
for  themselves,  but  no  one  will  claim  the 
competency  to  contract  can  be  made  to  de- 
pend upon  the  stature  or  color  of  the  hair. 
Sach  a  classification  for  such  purpose  would 
be  arbitrary  and  a  piece  of  legislative  des- 
potism, and  therefore  not  the  law  of  the 
land."  See  the  Darlington  Case,  supra,  for  a 
full  list  of  authorities  and  a  review  thereof 
npon  this  question  of  an  arbitrary  basis 
for  a  classlficatioD. 

This  law  selects  the  salaries  paid  to  officials 
as  a  basis  of  classification.  Under  its  terms 
our  people  may  be  precluded  from  the  more 
tellable  insurance,  and  have  forced  upon 
them  the  less  reliable  companies.  But  this 
la  really  beside  the  question.  Tlie  law  in 
onr  opinion  is  invalid  in  having  an  arbitrary 
and  unreasonable  basis  for  the  dassificatlon 
•f  insurance  companies. 


Nor  do  we  think  there  is  anything  in  tlie 
question  that  the  law  only  fixes  these  pro- 
visions in  the  nature  of  penalties  as  suggest- 
ed in  the  majority  opinion.  There  Is  not  a 
line  In  the  whole  act  from  title  to  the  last 
word  therein  indicating  that  it  is  a  penal 
statute.  To  our  mind  this  law  is  violative 
of  both  state  and  federal  constitutional  pro- 
visions, and  relator  is  entitled  to  the  per- 
emptory wilt  of  mandamus. 


FOX 
views. 


and   LAMM,   JJ.,   concur  in  these 


STATE  ex  rel.  METROPOLITAN  LIFE 
INS.  CO.  V.  VANDIVER,  Insur- 
ance Superintendent  t 
(Supreme  Court  of  Missouri.     May  22,  1909.) 

In  Banc.  Mandamus  by  the  State,  on  rela- 
tion of  the  Metropolitan  Life  Insurance  Com- 
pany, against  William  D.  Vandiver,  Superin- 
tendent of  Insurance,  to  compel  the  renewal  of 
its  license  to  do  an  insurance  business  in  Mis- 
souri.    Writ  denied. 

WOODSON,  J.  This  is  another  one  of  the 
three  cases  briefed,  argued,  and  submitted  to- 
gether with  the  case  ot  State  of  Missouri,  on 
the  relation  of  tiie  Equitable  Life  Assurance 
Society  of  the  United  States,  Relator,  v.  Wil- 
liam D.  Vandiver,  Superintendent  of  Insur- 
ance of  the  State  of  Missouri.  Respondent,  121 
S.  W.  45.  The  issues  and  legal  propositions 
involved  in  this  case  are  substantially  the 
same  as  those  involved  in  that,  and  the  conclu- 
sions reached  in  that  case  are  controlling  in 
this.  We  are  therefore  of  the  opinion  that  a 
peremptory  writ  of  mandamus  should  be  de- 
nied, and  it  is  so  ordered. 

VALLIANT,  C.  J.,  and  BUROESS  and 
OANTT,  JJ.,  concur.  GRAVES,  J.,  dissents 
in  separate  opinion,  in  which  FOX  and  LAMM, 
JJ.,  concur. 

GRAVES,  J.  (dissenting).  Tills  case  was  ar- 
gued and  submitted  with  the  case  of  State  ex 
rel.  Equitable  Life  Assurance  Society  of  the 
United  States  v.  Vandiver,  Suiierintendent,  121 
S.  W.  45.  Practically  the  same  state  of  ad- 
mitted facts  are  involved.  The  same  qnestions 
of  law  are  presented.  I  dissent  from  the  major- 
ity opinion  herein,  for  the  reason^  fully  assign- 
ed In  my  dissenting  opinion  In  the  Equitable 
Case,  supra. 

FOX  and  LAMM,  JJ.,  concur  in  this  dissent 


STATE  ex   rel.   PRUDENTIAL  LIFE   INS. 

CO.  OF  AMERICA  v.  VANDIVER, 

Insurance  Superintendent  f 

(Supreme  Court  of  Missouri.     May  22,  1909.) 

In  Banc.  Mandamus  by  the  State,  on  rela- 
tion of  the  Prudential  Life  Insurance  C3ompany 
of  America,  against  William  D.  Vandiver,  Su- 
perintendent of  Insurance,  to  compel  defend- 
ant to  renew  relator's  license  to  do  business  in 
Missouri.    Denied. 

WOODSON,  J.  This  is  one  of  the  three 
cases  briefed,  argued,  and  submitted  together 
with  the  case  of  State  of  Missouri  on  the  re- 
lation of  the  Equitable  Life  Assurance  Society 
of  the  United  States,  Relator,  v.  William  D. 
Vandiver,  Superintendent  of  Insurance  of  the 
State  of  Missouri,  Respondent.  121  S.  W.  45, 
The  issues  and  legal  propositions  involved  in 
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this  case  are  substantially  the  same  as  those 
involved  in  that,  and  the  conclusions  reached  in 
that  case  are  controlling  in  this.  We  are  there 
fore  of  the  opinion  that  a  peremptorjr  writ  of 
mandamus  should  be  denied,  and  it  is  so  or- 
dered. 

VALI/IANT,  C.  3^  and  BURGESS  and 
GANTT,  J  J.,  concur.  GRAVES,  J.,  dissente  in 
separate  opinion,  in  which  FOX  and  LAMM, 
JJ.,  concnr. 

GRAVES  J.  (dissenting).  This  is  one  of 
three  cases  briefed,  argued,  and  submitted  to- 
gether, although  separate  upon  our  docket.  I 
nave  fully  covered  both  the  law  and  the  facts 
in  a  dissenting  opinion  in  the  case  of  State  ex 
rel.  Equitable  Life  Assurance  Society  of  the 
United  States  ▼.  Vandiver,  Superintendent,  121 
S.  W.  45.  Both  law  and  facts  are  practically 
the  same  in  all  three  cases.  What  was  said 
in  my  dissenting  opinion  in  the  Equitable  Case 
applies  to  the  questions  involved  in  this  case. 
'Die  peremptory  writ  of  mandamus  should  be 
awaraed. 

FOX  and  LAMM,  JJ.,  concnr  herein. 


STATE   ex   rel.    SIXES  t.    WILLIAMS. 
(Supreme  Court  of  Missonri.     July  9,   1009.) 

1.  OmCEKS    (1    15»)— APPOINTMERT— CONFIB- 

MATiON  BT  Senate. 

Where  the  General  Assembly  meets  in  spe- 
cial session  for  legislative  purposes  pursuant  to 
the  call  of  the  Governor,  the  Senate  may  con- 
firm appointments  made  by  the  Governor. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  i  17;   Dec.  Dig.  i  15.  •] 

2.  OrFiCEBS  (Jf  62,  S3*)— Tbbk  of  Officb— 
Statutes. 

Where  the  law  creates  an  office  and  pre- 
scribes the  length  of  term,  with  no  date  for- 
the  beginning  or  ending  thereof,  and  designates 
the  appointive  power,  the  appointive  power  may 
fix  not  only  tne  commencement  of  the  term, 
but  the  end  thereof,  and  it  can  say  in  the  first 
instance  that  the  term  shall  t>egin  on  a  certain 
date,  or  it  can  say  that  the  appointment  is 
made  nnder  the  law,  with  the  understanding 
that  it  shall  end  on  a  certain  day. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  a  52,  83.*] 

8.  Officebs   (J  68*)  — "Tekm  of  OmcB"  — 

Statutes— CONSTKUcrioN. 

Laws  1901,  p.  19T  (Ann.  St.  1906,  t!  8145-4 
to  8145-S),  creating  the  office  of  factory  in8j)ect- 
or,  and  requiring  the  Governor  within  a  specified 
time  after  the  passage  of  the  act,  with  the  ad- 
vice and  consent  of  the  Senate,  to  appoint  a  fac- 
tory inspector,  who.  shall  hold  office  for  four 
years,  empowers  the  Governor  to  fix  the  com- 
mencement and  ending  of  the  term,  and.  where 
the  Governor  fixed  the  end  of  the  term,  the  ap- 
pointee's term  expired  on  that  date,  in  the  ab- 
sence of  other  provisions  In  the  statute  which 
will  continue  the  term ;  "term  of  office"  being 
a  fixed  and  definite  i>eriod  of  time. 

[Ed.  Note. — For  other  cases,  see  Officers,  Dec. 
Dig.  f  53.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6020,  6921.] 

4.  Officebs  (§J  55,  56*)— Term  of  Officb— 

Statutes— C0N8TKUCT10H. 

Laws  1901,  p.  197  (Ann.  St.  1906,  U  8145-4 
to  8145-8),  creating  the  office  of  factory  in- 
spector, who  shall  hold  his  office  for  four  years 
from  the  date  of  his  appointment,  or  untu  his 
successor  is  appointed  or  qualified,  recognizes  tin: 
fact  that  there  may  be  some  delay  in  the  appoint- 
ment and  qualification  of  a  successor,  and  also  j 
recognizes  the  right  of  t^e  Governor  to  appoint ' 


[Bd. 
Dig.  » 


at  any  time  after  the  term,  and  there  Is  a  vacan- 
cy in  the  office  on  the  termination  of  the  term  of 
the  incumt>ent. 

..  Note.— For  other  cases,  see  Officers,  0«tit. 

J  85;   Dec.  Dig.  II  56,  66.*] 
3.  Officebs  ({  15*)— Txbu  of  Officb— Stat- 

DTBS— COHSTBUCnOW. 

A  statute  creating  an  office  to  be  filled  by 
appointment  made  by  the  Governor,  with  the 
advice  and  consent  of  the  Senate,  which  pro- 
vides for  the  first  appointment  at  a  time  when 
the  Senate  is  not  in  session,  contemplates  that, 
on  the  expiration  of  the  term  of  an  incumbent, 
the  Governor  may  make  an  appointment,  and 
that  the  Senate  will  act  thereon  when  the 
General  Assembly  meets  in  session,  and  the  ap- 
pointee holds  the  office  until  the  senate  passes 
adversely  on  the  appointmenL 

[Ed.  Note.— For  other  cases,  see  Officers,  Dee. 
Dig.  I  15.*] 

6.  Statutes  (|  181*)— Constbuctior— Lxois- 

LATivE  Intent. 

The  court,  in  construing  a  statute,  will 
so  Interpret  it  as  to  conform  with  the  intent 
of  the  Legislature,  and  it  must  be  given  a  rea- 
sonable construction,  keeping  in  view  the  pur- 
poses of,  as  well  as  the  circomstances  «urn)und- 
ing,   its  enactment 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  11  259,  263 ;   Dec.  Dig.  |  181.*] 

In  banc.  Quo  warranto  by  tlie  State,  on  the 
Information  of  Elliott  W.  Major,  Attorney 
General,  at  the  relation  of  Jesse  W.  Sikes, 
against  W.  W.  Williams.  Writ  of  ouster 
denied,  and  proceedings  dismissed. 

This  is  a  contest  between  Jesse  W.  Sikes 
and  W.  W.  Williams  as  to  who  is  entitled 
to  the  office  of  factory  inspector  of  the  state 
of  Missonri. 

It  is  not  essential  to  reproduce  the  peti- 
tion filed  by  the  Attorney  General,  nor  the 
return  as  made  to  the  preliminary  writ  Is- 
sued upon  such  petition.  However,  to  fully 
appreciate  the  yltal  questions  confronting 
us,  it  is  essential  that  a  brief  statement  of 
the  facts  be  made.  The  office  of  factory  In- 
spector was  created  by  an  act  of  the  General 
Assembly  approved  April  17,  1001  (Lawa 
1901,  p.  197  [Ann'.  St  1906,  !|  8145-4  to 
8145-8]).  There  was  an  emergency  clause 
to  this  act  Section  1  of  this  act  In  so 
far  as  Is  material  to  this  controversy, 
reads:  ^"That  within  thirty  days  after  the 
passage  of  this  act  *  *  *  the  Goyemor 
of  the  state,  with  the  advice  and  consent  of 
the  senate,  shall  appoint  a  competent  per- 
son to  serve  as  factory  inspector  who  shall 
hold  office  for  four  years  from  the  date  of 
his  appointment  or  until  his  successor  la 
appointed  and  qualified."  On  May  18,  1901. 
C.  J.  Nordmeyer  was  appointed  to  the  office 
by  the  then  Governor  for  a  term  ending  May 
13,  1905.  Nordmeyer  held  the  office  nntU 
May  19, 1905.  Nordmeyer's  appointment  was 
not  confirmed  by  the  Senate  nntU  the  ses- 
sion in  1903.  On  May  19th,  J.  0.  A.  Hiller 
was  appointed  for  a  term  ending  May  13, 
1909,  which  being  after  the  adjournment  of 
the  General  Assembly  he  could  not  have 
been  confirmed  until  after  January  2,  1007, 
at  which  term  of  the  General  Assembly  hta 
appointment  was  confirmed.    After  the  ad- 
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jonrnment  of  the  General  Assembly  for  1907, 
on  May  11,  1907,  Hlller  resigned,  which  res- 
ignation was  accepted  by  the  Governor. 
March  20,  1907,  the  Governor  Issued  a  call 
for  a  si)eclal  session  of  the  Forty-Fourth 
General  Assembly,  of  Missouri,  to  meet  on 
April  9,  1907.  Among  the  purposes  assign- 
ed In  the  call  was  the  following;  "Seventh. 
To  consider  any  other  subject  that  may  be 
submitted  by  special  message,  during  such 
session." 

On  May  6,  1907,  the  Governor  sent  to  the 
Senate  the  following  communication:  "Of- 
fice of  the  Governor.  State  of  Missouri,  City 
of  Jefferson.  May  6,  1907.  To  the  Senate: 
I  have  the  honor  to  advise  that  I  have  this 
day,  by  and  with  the  advice  and  consent  of 
tbe  Senate,  appointed  Jesse  W.  Slkes,  of 
the  city  of  St.  Louis,  to  the  office  of  factory 
inspector,  vice  J.  C.  A.  Hlller,  resigned,  for 
a  term  ending  May  13,  1909.  Respectfully, 
-Jos.  W.  Polk,  Governor."  This  appointment 
was  confirnfed  by  the  Senate  at  such  extra 
session.  The  commission  was  of  date  May 
11.  1907,  and  Slkes  qualified  May  17,  1907. 
On  November  16,  1907,  the  Governor  sent  the 
following:  "Office  of  the  Governor.  State 
of  Missouri,  City  of  Jefferson.  November 
10,  1907.  To  the  Secretary  of  State— Sir: 
I  have  the  honor  to  advise  that,  by  virtue  of 
anthority  in  me  vested  by  section  1  of  an 
act  of  the  Forty-Fourth  General  Assembly 
of  the  State  of  Missouri  approved  May  0, 
1007,  I  have  this  day,  with  the  advice  and 
consent  of  the  Senate,  appointed  Jesse  W. 
Slkes,  of  tbe  city  of  St.  Louis,  to  the  office 
of  factory  Inspector,  to  hold  for  a  term  of 
four  years  from  August  11,  1907.  Issue  ac- 
cordingly. Respectfully,  Jos.  W.  Folk,  Gov- 
ernor." 

On  November  18th  a  commission  was  is- 
sued to  cover  this  appointment,  which  com- 
mission authorized.  Mr.  Slkes  to  bold  the 
office  for  four  years  from'  August  11,  1907. 
Under  this  commission  Slkes  again  qualified. 
On  January  6,  1909,  this  last  appointment 
was  sent  to  the  state  Senate  for  confirma- 
tion, and  no  action  was  taken  thereon.  On 
May  22,  1909,  Gov.  Hadley,  as  the  successor 
of  Got.  Folk,  commissioned  the  respondent 
as  factory  inspector  of  the  state  of  Missouri, 
for  a  "term  of  four  years  from  May  13,  1909, 
effective  June  1,  1900,  vice  J.  W.  Slkes,"  un- 
der which  commission  respondent  In  due 
time  qualified,  and  is  now  claiming  to  be 
the  duly  appointed  and  qualified  factory  in- 
spector of  this  state,  and  in  pursuance  of 
such  claim  Is  undertaking  to  discharge  the 
duties  of  such  office.  This  sufficiently  indi- 
cates the  facts  concerning  the  controversy 
t-etween  these  two  claimants  to  the  office  of 
factory  inspector  to  enable  us  to  present 
onr  views  upon  the  legal  propositions  in- 
volved. 

Elliott  W.  Major.  Atty.  Gen.,  and  Jamison 
k  Thomas,  for  relator.  Blevina  &  Jamison 
(Charles  Mayer,  of  counsel),  for  respond- 
ent 

121  S.W.-6 


FOX,  J.  (after  stating  the  facts  as  above). 
1.  At  the  very  threshold  of  the  considera- 
tion of  the  legal  propositions  confronting  us, 
it  is  obvious  that  the  relator,  Mr.  Slkes,  does 
not  base  his  claim  to  the  office  of  factory 
Inspector  under  and  by  virtue  of  the  last 
commission  Issued  to  him  for  that  office. 
While  the  act  of  1907  amended  in  some  mi- 
nor particulars  the  act  of  1901,  it  will  not  be 
seriously  Insisted  that  It  so  amended  tbe 
original  act  as  to  create  a  new  office,  and 
thus  necessitate  a  new  appointment;  but, 
even  If  this  contention  is  made  by  the  re- 
lator, the  new  appointment  was  never  con- 
firmed by  the  Senate.  Hence  in  this  con- 
troversy manifestly  the  relator  Is  compelled 
to  rely  upon,  and  does  rely  upon,  the  first 
appointment  as  a  Justification  for  bis  claim 
to  the  office.  But,  aside  from  this,  one  of 
the  contentions  of  learned  counsel  for  re- 
lator la  that  by  reason  of  the  language  em- 
ployed in  the  act  of  1901,  and  he  receiving 
his  appointment  and  commission  under  that 
act,  there  was  no  vacancy  to  be  filled  at 
the  time  the  respondent,  Mr.  Williams,  re- 
ceived his  commission.  This  obviously  Is 
a  practical  concession  on  the  part  of  relator 
that  he  had  no  rights  under  and  by  virtue  of 
the  second  appointment.  Hence  It  follows 
that  whatever  rights,  if  any,  to  which  re- 
lator is  entitled,  must  be  sought  under  the 
first  appointment.  With  this  view  we  shall 
not  undertake,  in  the  presentation  of  our 
views  upon  the  legal  propositions  confront- 
ing us,  to  discuss  the  question  of  the  second 
appointment  and  commission  for  the  term  of 
four  years. 

It  Is'  insisted  by  respondent  that  the  first 
appointment  of  the  relator,  Mr.  Slkes,  was 
not  confirmed  by  the  Senate.  This  insist- 
ence is  doubtless  predicated  upon  the  the- 
ory that  the  Senate  had  no  anthority  to  con- 
firm at  a  special  session.  We  are  unwilling 
to  give  our  assent  to  this  insistence.  The 
confirmations  by  the  Senate  of  appointments 
made  by  the  Governor  are  not  legislative 
acts,  and  In  our  opinion  can  be  made  as  well 
at  a  special  session  as  a  regular  session. 
Such  acts  by  the  Governor  concerning  ap- 
pointments are  merely  administrative,  and 
can  be  confirmed  by  the  Senate  whenever 
that  body  is  in  session,  and  It  is  immaterial 
for  what  purpose  the  legislative  body  may' 
have  been  called  in  session.  In  other  words, 
whenever  the  body  is  lawfully  convened  for 
legislative  purposes,  it  has  the  right  to  act 
for  administrative  purposes,  even  without 
mention  of  such  purpose  In  the  call  for  a  spe- 
cial session.  We  deem  it  unnecessary  to 
further  discuss  this  contention,  for  in  our 
opinion  the  call  by  the  Governor  of  the  spe- 
cial session  was  broad  enough  to  cover  all 
emergencies,  and  fully  authorized  the  Senate 
to  confirm  the  merely  administrative  acts 
by  the  Governor. 

2.  This  brings  us  to  the  consideration  of 
tbe  real  question;  that  la,  what  was  the 
status  ot  relator  respecting  the  office  of  fac- 
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tory  Inspector  under  and  by  virtue  of  his 
first  appointment  to  and  commlsslbn  by  tbe 
Governor  for  that  office?  In  other  words, 
what  was  the  force  and  effect  of  the  ap- 
pointment and  commission? 

By  the  commission  the  term  of  relator 
expired  May  13,  1909,  or  as  soon  thereafter 
as  his  successor  was  appointed  and  quali- 
fied. This  leads  us  to  the  Inquiry  of  what 
is  meant  by  the  terms  "appointment"  and 
"qualified."  The  contentions  of  relator  and 
respondent  upon  this,  proposition  may  thus 
be  brlefiy  stated:  Relator  Insists  that  with- 
out the  confirmation  and  acquiescence  of  the 
Senate  there  can  be  no  legal  appointment 
made  by  the  Oovemor  to  the  office  of  factory 
inspector.  On  the  other  Iiand,  the  respond- 
ent contends  that  when  the  term  of  fac- 
tory inspector  Is  at  an  end  there  was  a  va- 
cancy, and  the  Governor  had  the  right  to 
fill  it  by  appointment  until  such  time  as  the 
Senate  saw  fit  to  confirm  or  reject  the  ap- 
pointment. In  other  words,  to  emphasize 
the  insistence  of  the  relator,  his  contention 
is  that  It  takes  the  Joint  act  of  the  Governor 
and  the  state  Senate  to  make  the  appoint- 
ment, and  without  such  there  is  no  legal 
right  In  any  person  who  has  been  appointed 
to  the  office  of  factory  inspector,  after  the 
expiration  of  a  term,  to  hold  the  office.  This 
is  the  overshadowing  proposition  confront- 
ing us,  the  correct  solution  of  which  must 
be  sought  by  a  fair,  reasonable,  and  impar- 
tial application  of  the  law  to  the  subject. 

It  win  be  observed  that  the  act  creating 
the  office  of  factory  inspector  designates 
the  length  of  the  term,  but  does  not  under- 
take to  fix  the  date  of  tbe  beginning  or  end- 
ing thereof.  It  is  important  In  the  treat- 
ment of  this  question  that  we  do  not  over- 
look that  this  is  an  appointive  office,  and 
not  an  elective  one.  This  leads  us  to  the 
inquiry  as  to  when  did  the  term  of  office 
of  factory  inspector  begin,  and  when  did 
it  end?  ■  This  question  was  directly  in  Judg- 
ment before  this  court  In  State  ex  rel.  v. 
Stonestreet,  99  Mo.  361,  12  S.  W.  895.  We 
there  had  under  consideration  a  law  which 
fixed  the  duration  of  the  term,  but  did  not 
designate  the  beginning  of  such  term  nor  tbe 
expiration  thereof;  that  is  to  say,  no  ex- 
act date  was  fixed  for  the  beginning  or  end- 
ing of  the  term.  It  necessarily  follows  that 
the  power  which  could  fix  the  beginning  of 
tbe  term  must  of  necessity  have  the  power 
to  designate  the  end  of  such  term.  In  oth- 
er words,  if  the  lawmaking  power  designates 
the  length  of  the  term,  but  leaves  It  to  an- 
other power  to  fix  the  beginning  of  such 
term,  it  necessarily  gives  the  same  power 
which  designated  the  beginning  the  right  to 
fix  the  end  of  such  term.  Where  the  law 
creates  an  office  and  prescribes  the  length 
of  the  term,  with  no  date  fixed  for  the  be- 
ginning or  ending  of  such  term,  and  desig- 
nates tbe  power  which  Is  vested  to  fill  such 
office  by  appointment,  it  necessarily  follows 
that  the  appointive  power  has  the  right  to 


fix  not  only  the  commencement  of  the  term,  ! 
but  as  well  the  end  thereof.  The  power  to 
fix  one  means  a  power  to  fix  the  other,  and 
it  is  Immaterial  at  which  end  of  tbe  term 
this  power  operates.  It  can  say  in  the  first 
instance  that  this  term  shall  begba  on  a 
certain  date  and  run  so  long,  or  it  can  say 
this  appointment  is  made  under  the  law, 
with  the  understanding  that  it  shall  end  up- 
on a  certain  date.  In  either  case  the  pow- 
er recog^nized  as  having  th^  right  to  desig- 
nate the  beginning  and  ending  of  the  term 
has  acted. 

In  the  case  now  in  hand  there  seems  to 
be  some  controversy  between  counsel  as  to 
the  beginning  or  ending  of  the  term  of  of- 
fice now  in  dispute;  one  insisting  that  Ma; 
13th  was  the  date  fixed,  and  the  other  May 
the  18th.  Obviously  this  dispute  is  Imma- 
terial, and  for  the  purposes  of  this  case  we 
shall  treat  May  13th  as  the  date  fixed  for 
the  beginning  and  ending  of  the  term  of 
this  office.  When  the  General  Assembly 
created  the  office  of  factory  Inspector,  pre- 
scribing the  length  of  the  term,  but  falling 
to  designate  the  commencement  or  ending 
of  such  term,  and  investing  the  Governor 
with  the  power  of  appointment  to  fill  such 
office,  that  the  Governor  had  the  right  to 
fix  the  commencement  and  ending  of  such 
term  there  certainly  can  be  no  dispute.  In 
State  ex  rel.  v.  Stonestreet,  99  Mo.  361,  12 
S.  W.  895,  heretofore  referred  to,  this  prop- 
osition Is  fully  discussed,  and  the  author- 
ities exhaustively  reviewed.  It  so  fully  pre- 
sents the  question,  and,  being  In  harmony 
with  the  conclusions  we  have  reached  upon 
this  proposition,  we  trust  the  length  of  the 
quotation  will  be  pardoned.  Judge  Sher- 
wood, In  that  case,  treating  of  this  prop- 
osition, thus  announced  the  rules  of  law  ap- 
plicable to  it: 

"Going  to  the  standards  of  our  language, 
we  find  that  a  'term'  means:  'The  time 
for  which  anything  lasts;  any  limited  time; 
the  term  of  life.'  Webster's  Diet.  And  turn- 
ing to  tbe  authorities,  they  announce  that: 
•The  expression  "term  of  office"  uniformly 
designates  a  fixed  and  definite  period  of 
time."  Anderson's  Law  Diet.  1023;  People 
v.  Brundage,  78  N.  Y.  403,  407;  Baker,  Gov- 
ernor, V.  Kirk,  33  Ind.  617.  So  that  wheth- 
er we  take  the  phrase,  'term  of  office,'  In 
Its  ordinary  or  popular  sense,  or  in  its  tech- 
nical import,  it  means  one  and  the  same 
thing:  'A  fixed  and  definite  period  of  time.' 
Of  course,  every  such  period  of  time,  in 
order  to  be  'fixed  and  definite,'  must  have  a 
point  of  beginning  and  a  point  of  termina- 
tion equally  fixed  and  definite.  Now,  if  it 
can  be  ascertained  when  the  'term  of  office' 
of  the  first  appointee  of  the  Oovemor  un- 
der the  revision  of  1879  began,  it  would 
seem  not  difficult  to  reach  a  correct  conclu- 
sion as  to  when  the  terms  of  office  of  the 
successive  and  subsequent  appointees  of  the 
executive  began  and  ended.  The  statute 
is  silent  on  the  point  as  to  the  beginning  of 
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tbe  first  appointee's  term,  and  the  reason 
for  this  is  most  obvious,  since,  the  power 
of  appointment  being  lodged  in  tbe  execu- 
tlTe,  it  belonged  to  him  in  fact,  if  not  In 
law,  to  determine  the  time  of  the  inception 
of  the  actual  ofiScial  term  of  such  appointee. 
The  duration  of  that  term  was  already  fixed 
by  law.  But  if  the  Legislature,  being  pos- 
sessed of  the  power,  had  fixed  the  date  of 
the  commencement  of  the  first  appointee's 
official  term,  it  would  not  be  questioned  that 
sudh  Initial  point,  being  once  made  sure  and 
steadfast,  would  recur  at  every  correspond- 
ing period  of  two  years.  This  must  be  true, 
or  else  the  premises  from  which  this  con- 
clusion is  drawn,  sustained  as  it  is  by  au- 
thority, that  a  'term  of  oBLce  uniformly  des- 
ignates a  fixed  and  definite  period  of  time,' 
must  be  false.  As  the  Legislature  did  not 
fix  the  date  when  the  official  term  of  the 
first  appointment  under  the  new  law  was  to 
begin,  this  date  was  necessarily  left  to  be 
fixed  by  tbe  appointing  power;  but,  when 
fixed,  tbe  determination  thus  reached  must 
have  been  as  efTectual  in  all  its  Incidents 
and  consequences  as  if  previously  made  by 
tbe  Legislature.  This  also  must  be  true,  or 
else  it  must  be  true  that  the  executive  was 
Incapable  of  fixing  such  initial  point,  and 
that  therefore  it  never  was  fixed,  which  is 
an  impossibility,  as  well  as  an  absurd  sup- 
position. 

"This  reasoning  leads  to  this  result:  That 
tbe  date  of  the  appointment,  first  made  by 
the  Governor  for  the  oflJce  in  question,  initi- 
ated the  official  term  of  the  first  appointee, 
and  that  all  subsequent  appointments  nec- 
essarily bad  reference  to  such  initial  period, 
and,  so  far  as  lawful,  conformed  thereto. 
Attorney  General  ex  rel.  v.  Love,  39  N.  J. 
Law,  470,  23  Am.  Rep.  234,  is  decisive  of  this 
point.  And  the  general  rule  is  elsewhere  rec- 
ognized that  when  no  time  is  mentioned  in 
tbe  law,  from  which  the  term  shall  com- 
mence. It  must  begin  to  run  from  the  date  of 
the  election.  State  ex  rel.  v.  Constable,  7 
Ohio,  7,  pt  1;  Marshall  v.  Harwood,  5  Md. 
423;  Hughes  v.  Buckingham,  5  Smedes  &  M. 
OIlss.)  632.  These  last,  three  election  cases, 
furnish  a  strong  analogous  support  to  the 
view  already  expressed,  showing,  as  they  do, 
the  urgent  necessity  felt  of  having  some  de- 
terminate period  at  which  and  from  which 
official  terms  shall  begin.  The  law  favors 
nnlfonnlty,  but  uniformity  cannot  be  obtain- 
ed except  by  the  establishment  of  an  indexi- 
ble rule ;  and  the  course  In  the  office  of  the 
executive  in  regard  to  appointment  of  the 
first  appointee,  the  language  of  his  commis- 
sion, and  the  language  of  all  subsequent  com- 
missions, except  that  of  the  relator,  fixing 
the  beginning  of  such  offlclal  term  at  June 
18th,  biennially,  as  tbe  period  from  which  to 
reckon  the  duration  of  such  term,  afTords  a 
contemporaneous,  as  well  as  a  continuous, 
exposition  of  tbe  meaning  of  the  law,  and  of 
the  Intention  of  its  makers,. that  is  not  with- 
out value  in  tbe  present  Investigation.    Such 


contemporaneous  and  continuous  construc- 
tion, in  the  absence  of  anything  of  a  counter- 
vailing character,  should  be  sufficient  per  se 
to  settle  the  controversy  on  the  point  in  band 
adversely  to  relator. 

"Under  statutory  provisions  substantially 
Identical  with  these  under  discussion,  It  has 
been  held  that  the  true  rule  was  to  construe 
the  word  term'  as  designating  consecutive 
periods  of  six  years,  following  each  other  in 
regular  order,  the  one  commencing  where  the 
other  ends,  and  treating  the  incumbent  ap- 
pointed in  any  such  period  as  the  Incumbent 
in  the  particular  term  or  period  to  which  his 
appointment  relates,  his  office  expiring  with 
the  expiration  of  his  term.  People  ex  rel.  v. 
McClave,  90  N.  Y.  83,  93,  1  N.  R  235.  The 
statute  there  was  like  section  583S,  Rev.  St. 
1879,  providing  that  the  appointee  should 
hold  for  a  certain  number  of  years  and  until 
his  successor  should  be  appointed  and  quali- 
fied, and  also  like  section  5832,  providing 
that  in  case  of  vacancy  an  appointment 
should  occur  for  the  residue  of  the  term. 
The  ruling  just  mentioned  is  in  entire  con- 
formity to  the  authorities  and  views  here- 
tofore cited  and  expressed  as  to  the  date  of 
the  commencement  and  the  uniform  duration 
of  the  successive  terms  of  office  of  the  dif- 
ferent and  successive  appointees  under  the 
law  now  being  discussed.  And,  upon  the 
very  face  of  section  5838  aforesaid,  there  ap- 
pears a  legislative  command  that  the  term 
of  office  of  each  appointee  is  to  last  two 
years  'from  the  date  of  his  appointment'; 
but  tbe  Legislature  was  cognizant  that  ap- 
pointments might  fall'  to  be  made  at  the 
proper  time,  that  deaths,  resignations,  fail- 
ure to  accept,  qualify,  etc.,  might  occur,  and 
BO  made  provision  for  section  5838,  that  an 
appointee  should  hold  office  not  only  for  his 
official  term  of  two  years,  but  until  bis  suc- 
cessor should  be  duly  appointed  and  quali- 
fied. And  section  68o2  exhibits  the  same 
marks  of  legislative  solicitude  that  uniform- 
ity should  prevail  as  to  the  duration  of  the 
official  term  of  the  inspector,  for  that  section 
makes  special  provision.  In  case  of  vacancy, 
that  the  Governor,  upon  being  Informed  there- 
of, 'shall  appoint  and  commission  his  suc- 
cessor for  the  remainder  of  the  term  of  office 
as  therein  provided.'  What  term  of  office? 
Evidently  the  term  of  two  years  mentioned 
In  section  5838,  beginning  at  the  date  of  the 
original  appointee's  appointment." 

Obviously  there  is  little  to  be  added  to  the 
discussion  of  the  proposition  Involved  In  that 
case,  which  is  equally  applicable  to  the  case 
at  bar.  Whatever  other  courts  may  say  upon 
this  proposition,  the  statute  Involved  in  the 
case  last  cited  and  quoted  from,  which  In 
some  of  its  features  is  similar  to  the  statute 
now  before  us,  has  been  Interpreted  by  this 
court,  and  we  see  no  valid,  legal  reason  for 
departing  from  such  interpretation.  In  the 
case  at  bar  the  act  of  1901,  as  has  been  re- 
peatedly stated,  did  not  designate' tbe  date  of 
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the  beginning  or  encHng  of  tbe  term ;  but  the 
Governor,  who  was  fully  vested  with  ap- 
pointing power  to  fill  such  office,  did  fix  the 
date  of  the  ending  of  the  term  of  the  relator. 
By  the  designation  as  made  by  the  Governor 
of  the  ending  of  the  term.  It  follows  that  re- 
lator's term  expired  on  May  13,  1909,  unless 
there  are  provisions  In  the  statute  which 
would  longer  continue  such  term. 

3.  This  brings  us  to  the  consideration  of 
the  statute  which  would  authorize  the  re- 
lator to  hold  and  enjoy  the  office  of  factory 
inspector  beyond  the  end  of  his  term.  May 
13,  lOOi).  The  only  provisions  of  law  author- 
izing tbe  relator  to  hold  beyond  the  desig- 
nated end  of  his  term,  May  13,  1909,  are  the 
terms  employed  in  the  statute  providing  that 
he  shall  hold  "until  bis  successor  is  appoint- 
ed and  qualified."  While  this  language  rec- 
o^lzes  tbe  fact  that  there  might  be  some  de- 
lay in  tbe  appointment  and  qualification  of  a 
successor,  it  equally  and  fully  recognizes  the 
right  of  the  Governor  to  appoint  at  any  time 
after  the  term.  Upon  this  proposition  it  must 
not  be  overlooked  that  tbe  cases  treating  of 
this  subject  recognize  a  distinction  between 
appointive  and  elective  officers,  and,  when  the 
cases  are  fully  considered  and  analyzed,  it 
will  be  found  that  learned  counsel  for  rela- 
tor are  In  error  when  they  say  that  our  later 
cases  are  in  -conflict  with  State  ex  rel.  v. 
Stouestreet,  supra,  and  State  ex  rel.  v.  Thom- 
as, 102  Mo.  85, 14  S.  W.  108.  For  the  purpos- 
es of  appointment,  there  was  a  vacancy  in 
this  office  May  13,  1909.  The  law  does  not 
contemplate  that  there  is  a  new  beginning 
and  ending  of  the  term  by  each  appointment ; 
but  the  term  becomes  fixed  by  the  first  ap- 
pointment under  the  act 

4.  It  is  next  earnestly  insisted  by  relator 
that  tbe  respondent  has  never  been  legally 
qualified,  for  tbe  reason  that  tbe  state  Sen- 
ate has  not  ratified  his  appointment.  This 
Insistence  la  predicated  upon  the  provision  of 
tbe  statute  which  reads:  "Tbe  Governor  of 
the  state,  with  the  advice  and  consent  of  the 
Senate,  shall  appoint,"  etc.  It  is  fundamen- 
tal that,  in  the  construction  of  statutes,  the 
courts  should  so  interpret  them  as  to  con- 
form with  the  Intent  of  the  lawmaking  pow- 
er that  enacted  them.  Applying  this  funda- 
mental rule  of  construction  to  the  contention 
of  tbe  relator  upon  this  proposition.  In  our 
opinion,  his  Insistence  is  not  a  fair  construc- 
tion of  this  law,  and  is  directly  in  conflict 
with  the  manifest  Intention  of  tbe  lawmaking 
power.  The  General  Assembly  provided  for 
the  first  appointment  to  be  made  at  a  time 
when  tbe  Senate  would  not  be  in  session.  It 
must  have  known  that  the  Senate  would  not 
be  continuously  in  session,  and  would  not 
likely  be  in  session  at  the  time  when  further 
appointments  were  made.  Tbe  law  contem- 
plates that  such  appointments  shall  be  made 
at  the  proper  time,  and  that  the  Senate  will 
act  upon  the  appointment  at  the  next  session 
thereafter.    The  law  does  not  contemplate 


that  there  can  be  no  occupant  of  the  office  un- 
til both  the  Governor  and  Senate  has  acted. 
Were  that  true,  in  case  of  the  death  of  an  oc- 
cupant at  a  time  when  tbe  Senate  was  not  in 
session,  the  business  of  tbe  office  would  have 
to  cease  until  the  Senate  met  Such  was  nev- 
er in  the  minds  of  the  members  of  the  Gen- 
eral Assembly.  The  very  fact  that  the  law 
itself  provided  for  the  first  appointment  to  t>e 
made  at  a  time  when  It  was  not  contemplat- 
ed that  the  General  Assembly  would  be  in 
session  is  strongly  indicative  of  the  legisla- 
tive intent.  We  are  unwilling  to  give  tbe 
statute  now  under  consideration  an  interpre- 
tation which  would  manifestly  conflict  with 
the  clear  intention  of  tbe  lawmaking  power 
and  absolutely  deprive  tbe  Governor  of  the 
power  to  discharge  the  administrative  duties 
incumbent  upon  bim  by  reason  of  such  enact- 
ment Laws  must  be  given  a  reasonable  con- 
struction, keeping  in  view  the  purposes  of,  as 
well  as  the  circumstances  surrounding,  their 
enactment  Giving  to  this  law  such  a  con- 
struction. It  must  be  held  that  the  legislative 
intent  was  to  authorize  the  Governor  to  make 
appointments  to  this  office  at  such  times  as 
vacancies  occurred  therein,  and  that  the  con- 
sent of  tbe  Senate  would  be  given  or  refused 
at  the  next  succeeding  meeting  of  that  body. 
In  the  meantime,  such  appointee,  after  hav- 
ing otherwise  qualified  under  tbe  act,  Is  en- 
titled to  the  office  until  such  time  as  the  Sen- 
ate may  pass  adversely  upon  his  appoint- 
ment Should  the  Senate  refuse  to  confirm, 
the  Governor  would  then  have  to  appoint  an- 
other. This  at  least  has  been  the  uniform 
course  pursued  by  all  prior  administrations 
dealing  with  legislative  enactments  of  this 
character. 

The  exact  question  here  involved  came  be- 
fore the  Supreme  Court  of  Florida,  In  the 
case  of  State  ex  rel.  v.  Murphy  et  al.,  32  Fla. 
138,  13  South.  703.  The  constitutional  pro- 
visions there  were  much  as  they  are  here. 
After  an  exhaustive  review  of  all  the  author- 
ities, Raney,  C.  J.,  reached  the  same  conclu- 
sion as  herein  indicated.  In  discussing  tbe 
time  for  holding  over  by  the  old  officer,  the 
Texas  Supreme  Court,  In  State  v.  Cocke,  54 
Tex.,  loc.  cit  485,  aptly  says:  "The  primary 
object  of  this  provision,  that  the  incumbent  is 
entitled  to  hold  the  office  until  his  successor 
Is  elected  or  qualified,  is  simply  to  prevent, 
on  grounds  of  public  necessity,  a  vacancy  in 
fact  in  office  until  the  newly  elected  or  ap- 
pointed officer  can  have  a  reasonable  time 
within  which  to  qualify.  The  right  of  the 
officer  who  thus  holds  over  is  by  sufferance, 
rather  than  from  any  intrinsic  title  to  the 
office."  To  the  same  effect  is  the  case  of 
Johnson  v.  Mann  et  al.,  77  Va.,  loc.  cit  271, 
where  it  was  said:  "The  provision  of  the 
Constitution  mainly,  it  not  solely,  relied  on 
by  counsel  for  petitioner,  is  the  twenty-fifth 
section  of  the  sixth  article.  It  simply  pro- 
vides for  the  holding  over  by  the  Incumbent 
after  the  expiration  of  his  term  until  his  suc- 
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cessor  Bhall  qualify.  The  plain  unequivocal 
import  of  this  section  of  the  Constitution  is 
that,  when  the  regular  term  expires,  the  of- 
fice becomes,  in  the  eye  of  the  Constitution, 
vacant,  but  with  authority  to  the  incumbent, 
already  qualified,  to  continue  by  virtue  of 
Buch  preriouB  qualification,  made  efTective  for 
the  purpose  by  the  Constitution,  to  discharge 
the  functions  of  the  office  until  be  is  succeed- 
ed in  the  way  preferred  by  the  people,  as 
pointed  out  in  the  Constitution  made  by 
them  and  in  the  laws  made  In  pursuance  of 
that  Instrument."  See,  also,  Prowell  v.  State, 
142  Ala.  80,  39  South.  164 ;  Kline  v.  McKel- 
vey,  57  W.  Va.  29,  49  S.  W.  896;  Fritte  v. 
Knhl.  51  N.  J.  Law,  191,  17  Atl.  102. 

We  have  given  expression  to  our  views  up- 
on the  legal  propositions  involved  in  this  pro- 
ceeding, which  results  In  the  conclusion  that 
the  respondent,  W.  W.  Williams,  is  the  legal- 
ly qualified  factory  Inspector  of  this  state, 
and  that  the  writ  of  ouster  sought  by  this 
proceeding  should  be  and  Is  hereby  denied, 
and  the  proceeding  dismissed.  All  concur,  ex- 
cept VALtlANT,  C.  J.,  who  la  absent. 


HUBBARD  et  at  v.  WHITEHEAD  et  al 

(Supreme  Court  of  Missouri,   Division  No.  2. 

June  29,  1909.) 

L  Deeds  (8  93*)— Constbdchon— Inteht  of 
Pasties. 

Effect  must  be  given  to  the  Intention  of  the 
parties  to  a  deed,  and,  to  that  end,  that  must 
be  considered  certain  which  can  be  made  cer- 
tain. 

.  [Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  fl  231,  232;   Dec.  Dig.  i  93.*] 

2.  BOUNDAKIES     (J     3*)— CONSTBUCTION— Two 

DEscBimosrs. 

Where  there  are  two  descriptions  in  a  deed, 
one  consistent  with  a  reasonable  hypothesis  and 
the  evident  intention  of  the  parties  and  the 
other  rendering  it  absolutely  inoperative,  the 
false  or  incorrect  call  will  be  rejected,  and  the 
description  applied  in  the  light  of  the  facts 
existing  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  S  4 ;  Dec.  Dig.  §  3.*] 

8.  Evidence  (§  460*)- Parol  Evidence  Af- 
fecting Writings — Deeds. 

Extrinsic  evidence  is  admissible  to  explain 
the  calls  of  a  deed  for  the  purpose  of  apply- 
ing them  to  the  subject-matter  and  giving  ef- 
fect to  the  deed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  U  2116-2118,  2120;  Dec.  Dig.  § 
460.*] 

t  Deeds  (8  111*)— Desobiptj.on— Sdfficien- 

cr. 

Thongh  a  deed  must  so  describe  the  land 
•ought  to  be  conveyed  that  It  can  be  identified, 
the  court  will  put  itself  in  the  position  of  the 
parties  aa  near  as  possible,  and  consider  the 
circumstances  and  mterpret  the  words  used 
in  the  light  thereof. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  iS  309-315;    Dec.  Dig.  (  HI.*] 

6.  BOITNDABIES  (8  3*)— CONFLICTINO  DESCBIP- 
TION. 

The  starting  point  in  a  description,  where 
faed,    certain,    and    notorious,    generally    con- 


trols If  there  is  a  conflict  between  it  and  oth- 
er calls ;  but  where  succeeding  calls  are  as 
readily  ascertained  and  as  little  liable  to  mis- 
take, they  are  of  equal  dignity,  and,  where  they 
all  confiict  with  the  starting  point  and  agree 
with  each  other,  they  control. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Dec.  Dig.  8  3.*] 

6.  Deeds    (8    111*)— Constbdction— Descrip- 
tion. 

In  determining  whether  a  deed  was  intend- 
ed to  include  lots,  the  court  will  take  into  con- 
sideration that  immediately  upon  its  delivery 
grantor  gave  grantee  actual  possession  of  the 
lots,  and  grantee  fenced  the  entire  tract,  built 
a  house  and  barn  upon  it,  and  resided  thereon, 
and  that  neither  grantor  nor  bis  heirs  for  a 
period  of  46  years  ever  made  any  claim  of  own- 
ership or  paid  any  taxes. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.   8  IH.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  B.  Teasdale,  Judge. 

BUectment  by  Joseph  R.  Hubbard  and  an- 
other against  Charles  W.  Whitehead  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appeal.    Affirmed. 

E.  P.  Gates  and  English  &  English,  for 
appellants.  McCune,  Harding,  Brown  & 
Murphy  aud  C.  S.  Palmer,  for  respondents. 

GANTT,  P.  J.  This  Is  an  action  In  eject- 
ment The  petition  is  In  the  ordinary  form, 
and  the  answer  is  a  general  denial.  The 
land  in  dispute  Is  the  following:  Lots  90 
and  91,  block  13,  Hubbard's  addition  to  the 
city  of  Kansas  (now  Kansas  City),  aud  con- 
sisting of  about  85  feet  at  the  southwest 
corner  of  Eighth  and,  Wyandotte  streets  In 
Kansas  City.  A  portion  of  lot  No.  90,  in 
fact  all  thereof  except  two  feet  and  three 
Inches,  was  condemned  and  taken  as  a  part 
of  Eighth  street  In  1880.  The  said  portion 
Is  not  In  question  in  this  suit  On  March 
8,  1834,  the  United  States  Issued  to  Caliise 
Montardeau  a  patent  for  the  N.  W.  Vt  sec- 
tion 5,  township  49,  range  33,  which  includes 
the  land  sought  to  be  recovered  in  this  action. 
Chester  Hubbard,  the  father  of  appellants 
Joseph  R.  Hubbard  and  Ellen  R.  Jeffries, 
Is  the  common  source  of  title.  Chester  Hub- 
bard died  In  1801.  By  their  warranty  deed 
dated  August  9,  1856,  Chester  Hubbard  and 
Mary  R.  Hubbard,  his  wife,  conveyed  to  S.  J. 
Piatt  land  in  Jackson  county.  Mo.,  described 
as  follows:  "Beginning  at  the  north  line  on 
the  east  side  of  Wyandotte  street  in  block 
15  in  Hubbard's  addition  to  the  city  of  Kan- 
sas, and  the  state  aforesaid,  running  south 
by  said  Wyandotte  street  122  feet,  more  or 
less,  to  land  owned  by  Kersey  Coates; 
thence  east  to  land  belonging  to  the  estate 
of  Elijah  Jackson,  deceased;  thence  north 
322  feet,  more  or  less,  to  land  owned  by 
Swope,  being  same  formerly  owned  by 
James  Gregory;  thence  west  127  feet  to  the 
place  of  beginning." 

Plaintiff  asserts  that  (Chester  Hubbard  by 
his  last  will  and  testament  devised  bis  real 
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estate  to  his  wife,  Mary,  for  life,  with  re- 
mainder to  plalntiCTs,  his  children.  Defend- 
ants contend  that  the  record  falls  to  show 
that  the  will  of  Chester  Hubbard  was  ever 
proven  In  accordance  with  the  laws  of  Mis- 
souri, and  It  was  therefore  insufficient  to 
pass  title  to  said  lands  in  this  state.  Mrs. 
Mary  Hubbard  died  in  1000,  and  the  plain- 
tiffs claim  that  by  her  death  the  life  estate 
fell  in,  and  they  as  remaindermen  became 
entitled  to  possession  of  the  said  lands.  The 
respondent  the  Missouri  Union  Trust  Com- 
pany claims  title  to  the  tract  In  controver- 
sy through  mesne  conveyances  from  said 
Samuel  J.  Piatt,  and  the  sufficiency  of  these 
conveyances  to  vest  in  respondents  what- 
ever title  Samuel  J.  Piatt  acquired  by  his 
deed  from  Chester  Hubbard  and  wife  is  not 
now  disputed  by  the  plaintlfTs.  Hubbard 
in  his  lifetime  platted  a  tract  of  land,  which 
Includes  the  lots  in  controversy,  calling  it 
"Hubbard's  Addition,"  and  this  plat  is  re- 
ferred to  in  all  the  deeds  under  which  the 
defendants  claim.  This  plat  Is  copied  in  the 
record.  The  only  question  in  this  case  is 
whether  or  not  the  deed  from  Hubbard  and 
wife  to  Piatt  Includes  the  land  In  controver- 
sy herein.  It  Is  the  respondent's  contention 
that  the  description  in  this  deed  conveys 
land  in  blocic  13  in  Hubbard's  addition, 
which  lies  three  blocks  south  of  block  15, 
and  it  Is  clear  from  the  monuments  and 
pointers  referred  to  in  the  description  that 
the  point  of  beginning  should  be  the  north- 
west corner  of  block  13,  instead  of  the  north- 
west comer  of  block  15.  At  the  date  of  the 
execution  of  this  deed,  Chester  Hubbard 
owned  all  the  lots  In  block  15  fronting  on 
Wyandotte  street,  and  also  lots  90  and  91 
in  block  13  fronting  on  Wj'andotte  street,  to- 
gether with  a  portion  of  the  frontage  on  said 
street  between  said  blocks  13  and  15.  The 
jQrst  course  set  out  in  the  description  Is: 
"South  by  said  Wyandotte  street  122  feet 
more  or  less  to  land  owned  by  Kersey 
Cbates."  At  the  date  of  this  deed,  the  only 
lot  owned  by  Kersey  Coates  In  Hubbard's 
addition  on  the  east  side  of  Wyandotte  street 
was  lot  92  In  block  13,  and  Kersey  Coates 
owned  no  lot  in  block  15.  The  description 
In  the  deed  fixes  the  western  boundary  as 
"land  belonging  to  the  estate  of  Elijah  Jack- 
son." The  estate  of  Elijah  Jackson  owned 
no  land  adjoining  lots  In  block  15  on  the 
west,  but  did  own  land  forming  the  western 
boundary  of  lots  90  and  91  in  block  13.  The 
description  also  fixes  the  northwestern 
boundary  as  the  "land  owned  by  Swope, 
being  the  same  formerly  owned  by  James 
Gregory."  The  land  owned  by  Thomas  H. 
Swope  and  conveyed  to  him  by  James  Greg- 
ory and  wife  on  February  20,  1856,  joined 
block  13  on  the  north,  while  the  northern 
boundary  of  block  15  belongs  to  John  La 
Sarge.  Again,  the  description  calls  for  a 
lot  127  feet  in  depth.  This  is  the  exact  depth 
of  lots  90  and  01  as  shown  by  the  plat,  while 


the  lots  in  block  15  are  only  70  feet  in  depth, 
and  the  land  adjoining  block  15  on  the  east 
was  not  owned  by  Hubbard.  On  Septem- 
ber 6,  1856,  and  within  one  month  after  the 
execution  of  the  deed  In  question,  Chester 
Hubbard  and  wife  conveyed  to  Hezeklah 
H.  King  lots  81  to  85,  Indnslve,  in  block 
15,  being  the  land  at  the  northwest  comer 
of  block  15.  The  abstract  of  title  admitted 
In  evidence  under  the  stipulation  of  counsel 
showed  that  Chester  Hubbard  never  at- 
tempted to  make  any  conveyances  of  lots 
90  and  91  In  block  13  other  than  by  his  deed 
to  S.  J.  Piatt  The  land  Immediately  join- 
ing lots  90  and  91,  block  13,  was  known  as 
Jackson  estate  land  when  this  deed  was  ex- 
ecuted. Neither  Chester  Hubbard,  nor  his 
wife  or  children,  have  ever  been  in  posses- 
sion of  this  property  since  this  deed  to  Piatt 
was  executed  In  1856,  nor  have  they  or  any 
of  them  ever  paid  any  taxes  thereon  since 
that  time.  A  portion  of  this  lot  90,  as  al- 
ready said,'  was  condemned  In  18S0  as  a 
part  of  Eighth  street,  and  only  two  feet  and 
three  Inches  of  said  lot  remains  Unappropri- 
ated for  street  purposes.  The  land  claimed 
by  the  defendant  the  Missouri  Union  Trust 
Company  consists  of  all  of  lot  91,  block  13, 
and  the  south  two  feet  and  three  inches  of 
lot  90.  The  land  in  question  lies  at  the 
southeast  corner  of  what  Is  now  Eighth 
street  and  Wyandotte  street  In  Kansas  City. 
It  is  a  very  valuable  piece  of  propertj',  the 
present  defendant  trust  company  having 
paid  for  It  $55,000  in  1886. 

Samuel  Piatt  took  possession  of  this  land 
before  the  death  of  Chester  Hubbard,  and 
was  living  on  it  in  1857  and  1838  as  his 
home.  He  occupied  the  premises  until  the 
war  l>egan  In  1861  and  1862,  when  he  re- 
turned to  Kentucky.  From  the  time  of 
Piatt's  departure  until  1866  the  property 
was  in  the  possession  of  tenants  of  Piatt; 
then  Jenkins,  to  whom  Piatt  conveyed,  the 
north  72  feet  of  the  tract,  moved  into  the 
property,  and  he  and  his  heirs  owned  the 
part  the  house  was  on  until  1880.  In  18S0 
J.  O.  Gates,  one  of  the  owners  in  defendant's 
chain  of  title,  purchased  the  south  60  feet 
of  lot  91,  erected  a  two-story  brick  build- 
ing thereon,  and  thereafter  collected  tlie 
rents  and  paid  the  taxes  until  be  sold  to 
Dobson  and  Douglas  In  1886.  The  defend- 
ant the  Missouri  Union  Trust  Company  took 
possession  of  the  entire  tract  in  January, 
1886,  and  from  that  time  until  the  present 
has  collected  the  rents  and  paid  the  taxes 
and  been  in  possession.  WQien  the  company 
took  possession  In  1886,  the  property  was 
Inclosed  within  a  fence.  The  defendant  the 
Missouri  Union  Trust  Company  built  a  two- 
story  brick  building  on  the  north  side  of 
the  land  in  1886,  and  then  a  year  or  two  aft- 
erwards moved  its  office  into  the  new  build- 
ing, and  until  this  suit  was  brought  has  oc- 
cupied part  of  said  building  as  its  office. 
During  the  30  years  prior  to  the  bringing 
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of  this  suit,  the  taxes  have  been  paid  by  the 
defendant  the  Mlssoarl  Union  Trust  Com- 
pany and  the  owners  of  said  property  under 
whom  it  claims  title. 

1.  In  this  suit  the  plaintiffs  are  assailing 
the  saffieiency  of  a  deed  executed  by  their 
father,  Chester  Hubbard,  over  60  years  ago. 
By  Tlrtue  of  that  deed  S.  J.  Piatt,  the  gran- 
tee therein,  tooli  immediate  possession  of  the 
property  in  controversy  In  this  suit,  and 
tlie  respondent  the  Mlssoarl  Union  Trust 
Company  by  mesne  conveyances  has  ac- 
quired all  the  title  which  Piatt  obtained  by 
that  deed.  Neither  Chester  Hubbard  nor 
his  widow  nor  his  children  have  been  in 
possession,  nor  have  they  paid  any  taxes  on 
Bald  lots  since  the  delivery  of  the  deed  to 
Pliitt  Plaintiffs  say  that  the  only  question 
hi  the  case  is  whether  or  not  the  description 
Id  the  deed  from  Chester  Hubbard  to  S.  J- 
Piatt  Includes  the  lands  in  controversy.  In 
Speed  ▼.  Terminal  Railroad  Co.,  163  Mo.  Ill, 
63  S.  W.  303,  It  was  said  by  this  court: 
"When  a  deed  Is  construed  as  a  whole,  as 
It  should  be,  giving  due  consideration  to 
every  part  and  portion  of  it,  there. ought  not 
to  be  any  serious  dlfSculty  in  arriving  at 
ttie  true  intent  and  meaning  of  the  grantor." 
It  is  manifest  that  this  litigation  la  predi- 
cated upon  the  mistake  made  by  Hubbard 
as  to  the  beginning  point  in  the  description 
of  the  land  he  sold  and  conveyed  to  Piatt 
in  1856.  Common  honesty  and  common 
sense  equally  require  that  this  deed  should 
not  be  held  void  for  uncertainty  if  It  can  be 
given  any  other  reasonable  construction. 
The  heirs  or  devisees  of  Hubbard  should 
not  be  allowed  to  say  that  this  solemn  con- 
veyance of  their  father  for  a  valuable  con- 
sideration meant  nothing,  and  that  the  gran- 
tee, Piatt,  received  nothing  but  a  blanic 
piece  of  paper,  and  that  the  possession  of 
this  land  under  that  deed  ail  these  years 
with  a  full  Icnowledge  of  Hubbard  and  his 
devisees  was  without  any  authority.  In 
other  words,  effect  must  be  given  to  the  in- 
tention of  the  parties,  and  to  that  end  that 
must  be  considered  certain  which  can  be 
made  certain,  and  the  grant  shall  not  fall 
if  this  meaning  can  be  spelled  out  This 
conrt  in  Peter  v.  Byrne,  175  Mo.  233,  247, 
75  S.  W.  433,  437,  9T  Am.  St  Rep.  576,  adopt- 
ed the  language  of  Roberts  v.  Mclntlre,  84 
Me.  362,  24  Atl.  807:  "But  with  respect  to 
conveyances  to  real  estate,  courts  in  modern 
times  have  shown  more  consideration  for 
the  substance  of  contract  than  for  the  shad- 
ow, for  the  passing  of  the  estate  according 
to  the  intention  of  the  parties  than  for  the 
manner  of  passing  it;  and,  whenever  the 
rules  of  language  and  of  law  will  permit, 
that  construction  will  be  adopted  which 
will  make  the  contract  legal  and  operative 
in  preference  to  that  which  would  have  an 
<9P06ite  effect" 

It  seems  to  be  one  of  the  principal  conten- 
tions of  the  plaintiffs  that,  by  some  kind  ot 


reasoning,  the  description  in  this  deed  would 
apply  to  a  piece  of  ground  owned  by  Hubbard 
at  the  time  of  the  execution  of  the  deed  oth- 
er than  the  lots  now  In  dispute.  They  then 
deduce  the  rule  that  this  brings  about  a  pat- 
ent ambiguity  which  renders  the  deed  void. 
But  we  are  of  the  opinion  that  this  case  is 
one  in  which  the  old  maxim,  "Falsa  demon- 
stratlo  non  nocet,"  applies.  In  other  words, 
tliat,  where  we  have  two  descriptions,  the 
one  consistent  with  a  reasonable  hypothesis 
and  the  evident  intention  of  the  parties,  and 
the  other  would  result  Jn  the  conveyance 
being  absolutely  Inoperative,  we  reject  the 
false  or  incorrect  call,  and  then  apply  the  de- 
scription In  the  light  of  the  facts  existing  at 
the  time.  So  In  this  case,  if  we  reject  the 
first  false  call,  to  wit,  the  starting  point,  and 
then  apply  the  known  facts  at  that  time,  we 
think  there  is  no  doubt  whatever  that  the 
deed  in  question  was  sufficient  to  convey 
these  lots  90  and  91  in  block  13.  It  is  ob- 
vious, we  think,  that  the  beginning  point 
should  have  been  the  northwest  corner  of 
block  13  Instead  of  the  northwest  comer  ot 
block  15,  a  mistake  very  easily  made.  We 
have  already  indicated  in  the  statement  of 
the  facts  that  the  first  call  of  122  feet  along 
Wyandotte  street  to  the  land  owned  by  Ker- 
sey Coates  fixed  Coates'  lot  92  as  the  south 
boundary  of  this  tract  conveyed  to  Piatt 
At  that  time  Coates  owned  lot  92  in  block  13, 
and  owned  no  lot  in  block  15.  This  is  not 
all;  the  deed  Just  as  effectually  fixes  the 
eastern  boundary  of  the  tract  conveyed  by 
the  reference  to  "the  land  belonging  to  the 
estate  of  Elijah  Jackson."  At  that  time  the 
estate  of  Jackson  owned  no  land  adjoining 
lots  in  block  15  on  the  east,  but  did  own  lands 
which  formed  the  eastern  boundary  of  these 
lots  90  and  91  in  block  13.  Equally  certain 
was  the  northern  boundary  fixed  as  "land 
owned  by  Swope,  being  the  same  formerly 
owned  by  Gregory,"  and  this  land  Joined 
this  block  13  on  the  north. 

The  decisions  are  numerous  that  the  start- 
ing point  in  a  description  Is  not  of  more 
dignity  or  importance  than  other  calls,  if  they 
are  readily  ascertainable,  and  If  the  starting 
point  conflicts  with  the  other  calls  the  lat- 
ter must  control.  Cannon  v.  Emmans,  44 
Minn.  294,  46  N.  W.  356.  Extrinsic  evidence 
Is  always  admissible  to  explain  the  calls  of 
a  deed  for  the  purpose  of  applying  them  to 
the  subject-matter  and  thus  give  effect  to  the 
deed.  While  it  is  true  that.a  deed  must  so 
describe  land  sought  to  tie  conveyed  thereby 
that  It  can  be  identified,  that  Is  certain  which 
can  be  rendered  certain,  and.  In  construing  a 
doubtful  description  In  a  grant,  the  court  will 
put  itself  in  the  position  of  the  contracting 
parties  as  near  as  possible  and  consider  the 
circumstances  of  the  transaction  between 
them,  and  then  read  and  interpret  the  words 
used  in  the  light  of  these  circumstances. 
And  when  this  Is  done,  in  this  case,  all  that 
is  necessary  to  do  Is  to  reject  the  first  false 
call,  the  starting  point,  and  then,  applying 
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the  description  to  the  land  In  the  light  of  the 
various  calls  for  the  boundary  thereof,  we 
have  no  doubt  whatever  that  it  was  suflScient 
to  convey  the  two  lots  90  and  01  in  block  13 
of  Hubbard's  addition.  In  Walsh  t.  Hill,  38 
Cal.  481,  approved  by  this  court  In  Speed  v. 
Railway  Com.,  163  Mo.  Ill,  63  S.  W.  393,  it 
was  said :  "If  the  starting  point  is  fixed,  cer- 
tain, and  notorious,  and,  there  is  a  conflict 
between  it  and  other  calls,  the  latter  must 
generally  give  way  to  the  former;  but  when 
succeeding  calls  are  as  readily  ascertained 
and  are  as  little  }lable  to  mistake,  they  are 
of  equal  dignity  with  the  first,  and,  when 
they  all  conflict  with  the  first  and  agree  with 
each  other,  their  united  testimony  must  con- 
trol." See,  also,  Scott  v.  Pettigrew,  72  Tex. 
321,  12  S.  W.  ICl.  In  Cooley  v.  Warrem,  53 
Mo.  166,  it  was  said :  "The  first  or  starting 
point  was  surely  a  mlstalie,  but  all  the  rest 
of  the  description  was  by  natural  objects  and 
fixed  and  permanent  monuments,  so  as  to 
leave  no  doubt  whatever  as  to  the  true  loca- 
tion. Stril<e  out  the  first  or  inconsistent  call, 
and  still  enough  remains  to  dosii^nate  the 
land  with  certainty.  The  rule  is  clearly  es- 
tablished that,  wlienever  natural  or  perma- 
nent objects  are  embraced  In  the  calls  of  a 
survey  or  deed,  they  have  absolute  control, 
and  that  a  call  may  be  rejected  for  Incon- 
sistency or  reimgnancy  where  description 
enough  remains  to  ascertain  and  describe 
land  with  certainty."  Many  otiier  cases 
might  be  cited  to  establish  tliese  well-settled 
principles,  but  we  deem  it  entirely  unneces- 
sary. We  think  the  first,  or  the  beginning 
point,  should  be  rejected  because  It  is  ut- 
terly inconsistent  with  all  the  other  calls  in 
the  deed ;  that,  liaving  rejected  that,  there  Is 
sufficient  certainty  in  the  other  calls  to  de- 
scribe these  two  lots  90  and  91  in  block  13; 
and  that  the  deed  was  amply  sufficient  to 
carry  the  title  of  Hubbard  to  Piatt.  And, 
in  addition  to  that,  we  think  a  court  of  Jus- 
tice should,  and  we  will,  take  notice,  in  ar- 
riving at  the  meaning  of  this  deed  to  the 
facts,  that,  immediately  upon  the  delivery 
of  this  deed  to  Piatt,  Hubbard  gave  him  ac- 
tual possession  of  these  lots,  and  Piatt  fenc- 
ed the  entire  tr.ict,  built  a  house  and  barn 
upon  it  and  resided  upon  the  premises,  and 
neither  Hubbard  nor  his  heirs  from  that 
time  until  the  filing  of  this  .suit,  a  period 
of  46  years,  ever  made  any  claim  of  owner- 
ship to  this  land,  nor  paid  any  taxes  upon 
it.  And  tlMit  Hubbard  did  not  consider  that 
he  had  conveyed  Piatt  any  part  of  block  15, 
Is,  we  think,  clearly  established  by  the  fact 
that,  in  less  than  a  mouth  after  he  made  the 
deed  to  Piatt,  Hubbard  conveyed  the  proper- 
ty at  the  southeast  corner  of  Fifth  and  Wyan- 
dotte, being  the  proi)erty  at  the  northwest 
corner  of  block  15  in  his  addition,  to  Heze- 
kiah  King,  clearly  showing  that  he  did  not 
intend  to  convey  to  Piatt  the  122  feet  of  grant 
in  the  northwest   comer  of   block    15,   and 


Hubbard  never  did  make  any  other  convey- 
ance of  the  land  in  controversy  In  this  suit 

Having  reached  this  conclusion,  we  deem 
it  entirely  unnecessary  to  pass  upon  the  oth- 
er propositions  advanced  by  the  re8i)ectlve 
counsel  as  to  the  statute  of  limitations  and 
the  tax  title. 

In  our  opinion,  the  circuit  court  properly 
ruled  and  held  that  the  deed  from  Hubbard 
to  Piatt  of  date  August  9,  1856,  conveyed  the 
land  in  controversy  to  said  S.  J.  Piatt,  and, 
accordingly,  the  Judgment  is  affirmed. 

BURGESS  and  POX,  JJ.,  concur. 


DODDRIDGE  v.  PATTERSON  et  al. 

(Supreme  Court  of  Missouri,     Division  No.  1. 

July  1,  1909.) 

1.  Appeal  and  Erhob  (8  939*)— Recokd— Ab- 
STBACT  OF  Evidence — Sufficienct. 

Where  the  record  on  appeal  apparently 
contains  a  full  abstract  of  ail  the  evidence,  the 
court,  in  the  absence  of  a  showing  to  the  con- 
trary, must  presume  that  counsel  for  appel- 
lant obeyed  the  statute,  and  a  mere  motion  to 
dismiss  tlie  appeal  because  of  the  failure  to 
file  a  coifipiete  abstract  is  not  sufficient. 

fEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3804r-3806;  Dec.  Dig.  S 
939.*] 

2.  Appeal  and  Erbob  (5  582*)— Record— Ab- 
stract OF  Evidence — .Sufficienct. 

The  abstract  may  set  out  the  evidence  in 
a  narrative  form,  except  where  the  questions 
and  answers  are  necessary  to  convey  to  the  ap- 
pellate court  the  meaning  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  25S2,  2583;  Dec.  Dig.  S 
582.*] 

3.  Evidence  (§  84*)— PREstTMPnows. 

In  the  absence  of  evidence  that  a  town- 
ship is  a  fractional  township  within  Rev.  St. 
1S09,  i  8101  (Ann.  St.  1906.  p.  3SG7),  relating 
to  the  sale  of  school  sections  in  congressional 
townships  including  fractional  townships,  the 
court  must  presume  that  a  township  is  a  full 
consrossional  township,  6  miles  square,  con- 
taining 36  sections. 

[B<I.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  84.*] 

4.  Public  Lands   (I  54*) — Sale  of  Scnooi, 
Lan  ds— Statutes. 

Under  Rev.  St.  1899,  {  8161  (Ann.  St. 
1900,  p.  3SC7),  providing  for  the  sale  of  school 
lands  on  a  petition  of  a  majority  of  the  bouse- 
hoidcra  of  a  township  having  more  than  15 
householders,  etc.,  the  authority  of  the  county 
court  to  order  A  sale  of  school  lands  depends 
on  the  fnct  that  the  township  has  at  least  15 
householders,  and  that  a  majority  of  the  house- 
holders of  the  township  petition  for  a  sale. 

[  Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  {  54.*] 

5.  Public   Lands  (J  54*)— Sale  of   Schooi. 
La  n  n.s— St  atutes. 

I'roof  that  there  were  15  names  on  the  peti- 
tion to  the  county  court  praying  for  the  sale 
of  school  innds  of  a  township  under  Rev.  St. 
1890,  S  8101  (Ann.  St.  1900,  p,  3807),  does  not 
show  that  a  majority  of  the  householders  of  the 
township  signed  the  petition,  and  does  not  show 
that  the  owners  were  householders,  and  does 
not  give  the  court  jurisdiction  to  order  a  sale. 
[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Dec.  Dig.  S  54.*] 
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6.  Courts  (8  33*)— Jubisdictiow  of  Infebiob 

COUHTS. 

The  jnrisdiction  of  courts  of  inferior  ju- 
risdiction and  of  courts  not  proceeding  accord- 
ing to  the  course  of  the  common  law  must  af- 
firmatively appear  on  the  face  of  the  proceed- 
ings. 

[Ed.  Note.— For  other  cases,  gee  Courts,  Cent. 
Dig.  i  135 ;   Dec.  Dig.  S  33.»] 

7.  Public  Lands  (|  54*)— Salk  of  School 
Lands— JuBiSDiCTiON. 

The  county  court  is  a  court  of  inferior  ju- 
risdiction, and  a  proceeding  before  it  for  a 
Mie  of  school  lands  under  Rev.  St.  1S99,  |  8161 
(Ann.  St.  1906,  p.  3867),  is  not  accordinR  to  the 
course  of  the  common  law,  and  the  statutory 
directions  must  be  observed  before,  it  can  ac- 
quire jnrisdiction. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  {  54.»] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty;  J.  L.  Fort,  Judge. 

Mandamus  by  J.  H.  Doddridge  against  O. 
W.  Patterson  and  others,  composing  the  Coun- 
ty Court  of  Stoddard  County.  From  an  or- 
der awarding  a  peremptory  writ,  defendants 
appeal.    Reversed. 

The  relator  filed  his  petition  In  the  cir- 
cuit court  of  Stoddard  county,  asl^lng  for  an 
alternative-  writ  of  mandamus  against  the 
members  of  the  county  court  of  that  county 
to  compel  them  to  make  out  and  forward  to 
the  Secretary  of  State  an  abstract  showing 
that  the  N.  W.  %*of  the  N.  E.  %,  the  N.  E. 
K  of  the  N.  E.  Vt,  and  the  8.  E.  %  of  the 
N.  E.  %  of  section  10,  township  27,  range 
12  of  the  school  land  of  said  county,  had 
been  sold  in  the  year  1891  to  one  O.  C.  Frls- 
bee.  The  alternative  writ  Issued,  and,  upon 
the  filing  of  the  return  of  the  respondents, 
a  trial  was  h.id,  and  the  court  found  the  facts 
for  the  relator,  and  ordered  a  peremptory 
writ  to  issue.  After  taking  the  proper  pre- 
liminary steps  therefor,  the  respondents  ap- 
pealed the  cause  to  this  court 

As  no  question  is  raised  as  to  the  suffi- 
ciency of  the  pleadings,  they  will  not  be  set 
forth  In  the  statement  of  the  case.  A  state- 
ment of  the  substance  of  the  evidence  will 
infficlently  indicate  the  issues  made  by  the 
pleading  and  the  facts  found  by  the  trial 
court.  The  following  Is  a  substantial  state- 
ment of  the  evidence,  as  it  appears  in  re- 
spondents' statement  of  the  case,  which,  aft- 
er a  careful  reading  of  the  abstract  of  the 
record,  we  find  to  be  full  and  fair: 

"On  the  trial  of  issues,  relator  introduced 
J.  W.  Buchanan,  who  testified  that  he  was 
present  and  saw  Mr.  Barbam  sell  the  lands 
described  in  the  writ  to  Frisbee  at  the  time 
and  place  set  out  in  said  writ,  saw  Frisbee 
pay  Barham  the  |150,  and  saw  Barham  give 
Frisbee  a  certificate  of  purchase  or  receipt  for 
the  money,  and  upon  being  shown  the  certi- 
fied copy,  afterwards  introduced  Into  evi- 
dence, stated  that,  in  his  opinion.  It  was  an 
exact  copy  of  the  one  given  by  Barham  to 
Prisbee.  Relator  then  Introduced  the  depu- 
ty county  clerk,  who  identified  the  county 


court  records,  later  introduced,  and  who  fur- 
ther testified:  That  he  bad  made  a  careful 
search  of  the  records,  papers,  and  files  in  the 
county  clerk's  oQlce,  and  that  the  entry  in ' 
the  minute  book  and  record,  afterwards  in- 
troduced, constituted  all  the  reference  to  the 
said  sale  of  these  lands;  that  he  made  dill' 
gent  search  and  could  not  find  a  petition  of 
householders  asking  for  a  sale  of  said  lands; 
that  be  could  not  find  any  report  filed  or 
made  by  the  sheriff  of  any  such  sale;  and 
that  the  records  did  not  show  that  any  money 
was  paid  into  the  treasury  on  account  of  such 
a  sale.  Relator  next  offered  an  order  enter- 
ed In  the  minute  book  and  also  in  the  record 
of  said  court,  of  date  November  17,  1890. 
Said  order  is  the  same  in  both  the  minute 
book  and  record,  and  Is  as  follows:  'In  the 
county  court  of  Stoddard  county,  Missouri, 
Monday,  November  17, 1890.  It  is  ordered  by 
the  court  that  section  No.  16  In  township  No. 
27,  range  12  east,  be  sold  at  not  less  than 
$1.25  per  acre,  at  the  March  term,  1891,  of 
circuit  court.  Terms  of  sale  to  be  one-half 
cash  and  the  balance  in  12  months.' 

"Relator  next  introduced  Mr.  Munger,  one 
of  his  attorneys,  who  testified  that  he  had 
been  in  possession  of  the  certificate  of  pur- 
chase given  by  the  sheriff  to  Frisbee,  and 
also  a  copy  of  the  Bloomfield  Vindicator, 
showing  the  notice  of  said  sale,  and  that  the 
same  were  taken  from  him  without  bis  con- 
sent or  knowledge,  and  that  he  did  not  know 
where  they  were,  that  the  certified  copy  aft- 
erward introduced  was  an  exact  copy  of  said 
certificate  of  purchase,  and  that  said  sheriff's 
sale  was  regular  and  was  regularly  publish- 
ed, as  appeared  from  said  files  of  said  pa- 
per. Relator  then  offered  what  has  hereto- 
fore been  referred  to  as  the  certified  copy  of 
the  certificate  of  purchase  given  by  the  sheriff 
to  Frisbee,  which  is  as  follows  (formal  parts 
omitted):  'This  is  to  certify  that  I,  sheriff 
of  said  county,  have  this  day  received  from 
O.  C.  Frisbee  one  hundred  and  fifty  dollars, 
being  payment  In  full  for  the  following  de- 
scribed real  estate,  to  wit:  The  N.  %  N.  B. 
Vi  and  the  S.  E.  %  N.  E.  %,  section  No.  16, 
township  No.  27,  range  No.  12  E.,  purchased 
by  O.  C.  Frisbee  at  an  order  of  sale  of  school 
land,  held  by  me  on  the  6th  day  of  March, 
1801.' 

"Relator  then  Introduced  W.  F.  Ford,  the 
prosecuting  attorney  of  the  county  at  the 
time  of  the  making  of  said  order  and  sale, 
and  also  Isaac  M.igee,  who  was  one  of  the 
county  judges  at  that  time.  Both  these  wit- 
nesses testified  that  they  had  no  recollection 
of  any  petition  of  householders  having  been 
filed,  asking  for  the  sale  of  said  lands,  and 
had  no  recollection  whatever  of  the  matter. 
The  only  evidence  upon  the  issue  of  wheth- 
er there  was  any  petition  of  householders, 
asking  for  said  sale  of  said  land,  is  found 
in  the  deposition  of  O.  C.  Frisbee,  and  all 
that  he  stated  upon  this  issue  is  contained 
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in  the  following  questions  and  answers:  *Q. 
/-  State  who  assisted  you  In  getting  up  the  peti- 
tion to  the  county  court,  asking  for  the  sale 
of  these  lands.  A.  I  could  not  say.  Q.  State, 
If  you  know,  if  there  were  15  names  on  this 
petition?  A.  There  certainly  was.'  The  wit- 
ness further  testified  that  he  paid  the  pur^ 
chase  price  for  the  land  to  the  sherUT,  that  he 
received  from  the  sheriff  a  certificate  of  pur- 
chase, that  he  turned  this  certificate  of  pur- 
chase over  to  Mr.  Doddridge,  and  that  he  aft- 
erwards sold  and  deeded  the  land  to  re- 
lator. 

"On  his  own  behalf,  relator  testified  that 
he  bought  the  land  from  Edward  L.  Hall  in 
1901,  and  has  paid  all  the  taxes  on  the  land 
to  the  time  of  trial,  Including  a  lot  of  back 
taxes,  that  he  bad  had  the  original  certifi- 
cate of  purchase  given  by  the  sheriff,  but  had 
turned  it  over  to  Mr.  Munger,  who  lost  it, 
and  that  the  certified  copy  introduced  was  an 
exact  copy.  Relator  also  introduced  a  war- 
ranty deed  from  O.  0.  Frisbee  to  Edward  L. 
Hall  of  date  January  30,  1894,  conveying 
the  lands  in  question,  and  a  warranty  deed 
from  Edward  L.  Hall  to  relator  of  date 
March  28,  1901,  and  conveying  same  lands." 

This  was  all  of  relator's  evidence.  Re- 
spondents Introduced  no  evidence,  but  offer- 
ed a  demurrer  to  the  relator's  evidence,  and, 
this  being  overruled,  the  court  entered  Judg- 
ment that  the  alternative  writ  be  made  per- 
emptory, and  respondents  appealed  the  case 
to  this  court. 

Wammack  &  Welborn  and  N.  A.  Mozley,  for 
appellants. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  The  relator  has  filed  a  motion  in 
this  court  to  dismiss  the  appeal  for  the  fol- 
lowing reasons:  "First,  because  appellants 
have  failed  to  file  in  this  cause  In  this  court 
80  much  of  the  record  and  evidence  made  and 
adduced  In  the  trial  of  same  in  the  circuit 
^  court  as  Is  necessary  to  a  full  and  complete 
understanding  of  all  the  questions  presented 
to  this  court  for  decision.  Second,  because 
the  abstract  filed  by  appellants  in  this  cause 
does  not  set  forth  a  copy  of  so  much  of  the 
record  of  the  trial  of  this  cause  in  the  cir- 
cuit court  as  is  necessary  to  be  consulted  In 
the  disposition  of  the  errors  assigned  In  their 
briefs." 

Counsel  for  relator  has  not  brought  up  a 
full  copy  of  the  evidence,  nor  a  certificate  of 
the  clerk  of  the  circuit  court  showing  that 
appellants'  abstract  of  the  record  does  not 
contain  all  the  evidence  introduced  at  the 
trial,  or  any  other  evidence  of  that  fact  The 
record  before  us,  apparently,  contains  a  full 
abstract  of  all  the  evidence  introduced  at  the 
trial,  and.  In  the  absence  of  a  proper  showing 
to  the  contrary,  we  must  presume  counsel  for 
appellants  obeyed  the  statutes  and  the  rules 
of  this  court  governing  that  matter,  since  the 
allegations  of  the  motion  do  not  prove  their 
own  truthfulness.  This  alone  would  Justify 
the  court  in  overruling  the  motion;    but, 


when  we  consider  the  oral  contention  of  coun- 
sel made  in  the  argument  of  this  case  before 
this  court,  we  are  satisfied  therefrom  that 
there  is  no  merit  in  the  motion  in  point  of 
fact.  It  is  not  contended  that  the  abstract 
does  not  contain  a  full  and  fair  statement  of 
all  the  testimony  introduced  at  the  trial ; 
but  the  objection  is  made  that  it  is  stated 
in  a  narrative  form,  and  that  the  questions 
and  answers  are  not  set  out  hffic  verba  as 
they  were  propounded  to  and  answered  by  the 
witnesses  upon  the  stand.  The  rules  of  this 
court  do  not  require  that,  except  where  the 
questions  and  answers  are  absolutely  neces- 
sary in  order  to  convey  to  this  court  the  in- 
tention and  meaning  of  the  witness,  and 
where  that  object  cannot  be  done  by  stating 
the  testimony  in  narrative  form,  as  was  held 
in  the  9ase  of  Bradley  v.  Bradley,  119  Mo. 
62,  24  S.  W.  757,  the  questions  and  answers 
should  be  set  out ;  but  ordinarily  the  narra- 
tive form  is  preferable,  for  the  reason  that 
it  greatly  shortens  the  record,  and  gener- 
ally eliminates  all  superfluous  and  imma- 
terial matter  therefrom.  None  of  relator's 
rights  have  suffered  from  the  presentation  of 
the  evidence  in  this  case  in  the  narrative 
form.  We  are  therefore  of  the  opinion  that 
the  motion  should  be  overruled. 

2.  There  are  several  legM  propositions  dis- 
cussed in  briefs,  as  well  as  were  argued  orally 
before  the  court;  but.  In  the  view  we  take 
of  the  case,  It  will  not  be  necessary  for  us 
to  consider  but  one  of  them,  as  it  goes  to  th# 
very  marrow  of  relator's  right  to  a  recovery. 
Section  8161,  Rev.  St.  1899  (Ann.  St  1906, 
p.  3867),  reads  as  follows:  "In  all  congres- 
sional townships  in  this  state  In  which  there 
are  fifteen  householders,  they  shall  have  the 
right  to  sell  their  sixteenth  sections,  or  such 
lands  as  have  been  or  shall  be  selected  in 
lieu  thereof;  and  upon  a  petition  of  a  ma- 
jority of  such  householders,  the  county  court 
shall  make  an  order,  a  copy  of  which  shall 
be  furnished  the  sheriff,  directing  him  to 
expose  such  lands  to  sale  at  the  courthouse 
door,  and  while  the  circuit  court  of  the  county 
is  in  session,  after  giving  twenty  days'  notice 
thereof:  Provided,  that  in  any  fractional 
township  in  this  state  wherein  less  than  fif- 
teen householders  now  or  shall  hereafter  re- 
side, a  majority  of  the  householders  of  such 
fractional  township  may  petition  the  county 
court  for  an  order  to  sell  the  sixteenth  sec- 
tion In  such  township,  or  other  lands  which 
have  been  or  shall  be  selected  In  lieu  there- 
of, in  like  manner  as  hereinbefore  provided." 
This  record  contains  no  evidence  that  the 
township  In  which  this  land  Is  situate  is  a 
fractional  township,  as  referred  to  in  the 
proviso  of  that  section,  so  we  must  there- 
fore presume  it  was  an  ordinary  full  congres- 
sional township.  By  reading  that  section 
it  will  be  seen  that  the  county  court  has  no 
authority  upon  its  own  Instigation  to  sell  the 
school  lands  of  the  respective  townships  of 
the  county,  but  that  its  authority  and  Juris- 
diction to  order  such  lands  to  be  sold  in  the 
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ordinary  townships  depends  upon  two  condi- 
tions, precedent  or  Jurisdictional  facts:  First, 
that  the  township  must  have  at  least  15 
householders ;  and,  second,  that  a  majority  of 
them  must  petition  the  county  court  to  make 
an  order  to  sell  the  lands.  The  only  evi- 
dence contained  In  this  record  bearing  upon 
that  question  Is  the  following:  "Q.  State 
Tfho  assisted  you  In  getting  up  the  petition 
to  the  county  court,  asking  for  the  sale  of 
these  lands.  A.  I  could  not  say.  Q.  State, 
If  yon  know,  if  there  were  15  names  on  this 
petition.  A.  There  certainly  was."  This 
evidence  fails  to  show  the  county  court  ac- 
quired Jurisdiction  to  order  the  sale  of  these 
lands  for  two  reasons:  First,  the  statute 
requires  a  majority  of  the  householders  of 
such  a  township  to  petition  the  court  for  an 
order  of  sale,  and  this  evidence  does  not  show 
a  majority  of  them  signed  the  petition  refer- 
red to  by  Frisbee.  He  testified  that  "there 
certainly  were"  15  who  signed  it;  but  he 
does  not  pretend  to  state  those  16  were  a 
majority  of  the  householders  of  that  town- 
ship. There  may  have  been  50  or  more.  A 
congressional  township  is  6  miles  square 
and  contains  36  sections  of  land,  and  for 
this  court  to  presume  only  29  householders  re- 
sided therein  would  be  doing  great  violence 
to  such  facts  regarding  most  congressional 
districts  of  this  state;  but,  independent  of 
that,  in  the  absence  of  all  evidence  upon  that 
qnestion,  we  have  no  right  to  presume  the 
15  referred  to  by  Frisbee  in  his  testimony 
were  a  majority  of  those  of  that  township. 
If  the  county  court  had  found  that  15  were 
a  majority  of  them,  then  quite  a  difTerent 
proposition  would  be  here  presented;  but 
that  court  made  no  such  finding.  In  fact, 
there  is  no  evidence  which  even  tends  to 
show  that  the  petition  asking  for  the  order 
of  sale  was  ever  filed  or  presented  to  the 
conrt  for  its  consideration. 

The  second  reason  why  the  county  court 
did  not  acquire  Jurisdiction  to  make  the  pre- 
tended order  of  sale  was:  The  evidence  total- 
ly fails  to  show  that  the  15  householders  who 
signed  the  petition  were  residents  of  or  lived 
in  the  township  in  which  this  land  was  locat- 
ed. While  said  section  does  not  in  express 
terms  require  the  county  court  to  find  that 
they  were  residents  of  the  township,  yet  it 
requires  that  they  must  be,  and  in  the  very 
nature  of  things  no  one  else  could  make  that 
finding  for  the  court  in  the  absence  of  an  ex- 
press statute  to  the  contrary.  We  are  there- 
fore of  the  opinion  that  under  this  statute 
the  county  court  had  no  jurisdiction  to  make 
the  order  of  sale,  and,  consequently,  no  title 
passed,  even  though  it  be  conceded  the  land 
was  sold  by  the  sherlfC  to  Frisbee.  McDon- 
ald V.  Mangold,  61  Mo.  App.,  loc.  clt  293; 
Eaton  V.  St  Charles,  76  Mo.  492.  And  as 
was  said  by  this  court  in  the  case  of  Sutton 
V.  Cole,  155  Mo.,  loc.  clt.  213,  55  S.  W.  1054: 
"It  tms  long  been  settled  law  in  Missouri  that 


the  jurisdiction  of  courts  of  inferior  Jurisdic- 
tion, and  of  courts  that  do  not  proceed  ac- 
cording to  the  course  of  the  common  law, 
must  affirmatively  appear  on  the  face  of  the 
proceedings" — citing  State  v.  Metzger,  26  Mo. 
65;  Ilansberger  v.  Railroad,  43  Mo.  196; 
Edmonson  v.  Kite,  43  Mo.  176;  Schell  v.  Le- 
land,  45  Mo.  280;  Iba  v.  Railroad,  45  Mo. 
469.  The  county  court  is  not  only  a  court 
of  inferior  jurisdiction,  nor  was  it  proceeding 
according  to  the  course  of  the  common  law  In 
the  sale  of  these  school  lands,  but  it  was 
acting  under  special  statutory  directions, 
which  must  have  been  observed  before  it 
could  acquire  Jurisdiction  of  the  subject- 
matter. 

We  are  therefore  of  the  opinion  that  the 
judgment  should  be  reversed. 

It  is  so  ordered.    All  concur. 


WALDBRMEYER  v.  LOEBIO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
July  13,  1909.) 

1.  covehants    (s    14*)  —  constbuction  — 
"Gbakt,  Baboaxn  and  Sell." 

The  words  "grant,  bargain-  and  sell,"  in 
a  deed  purporting  to  convey  an  estate  in  fee, 
have,  under  Rev.  St.  1809,  g  907  (Ann.  St. 
1906,  p.  838),  the  effect  of  a  covenant  that 
the  grantor  is  seised  of  an  indefeasible  estate 
in  fee,  but  unless  the  deed  purports  to  convey 
an  absolute  estate  in  fee  the  words  mean  only  a 
transfer  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  {  11;   Dec  Dig.  §  14.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3156-3158.] 

2.  Derds  (J  90*)— CoNSTRUcnoK— Intention 
OF  Pabties. 

A  deed  must  be  construed  as  a  wliole  to 
ascertain  the  intention  of  the  grantor  and  effec- 
tuate it,  unless  a  positive  rule  of  law  will  be 
infringed  thereby. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  51  234-237;    Dec.  Dig.  §  90.*] 

3.  Deeds  (J  99*) — Constbuction— Intention 
or  Parties. 

An  instrument  referred  to  in  a  deed  is  a 
part  thereof,  and  the  two  become  one  in  deter- 
mining the  intention  of  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  261-265 ;  Dec.  Dig.  {  99.*] 

4.  Covenants    (J   27*)— Pabties— Constbuc- 
tion—Wabeanties. 

A  deed  of  trust  recited  that  the  widow  of 
decedent  and  the  curator  of  his  minor  heirs, 
the  curator  acting  under  an  order  of  tlie  pro- 
bate court  authonzing  him  to  borrow  on  the 
property  of  the  minors,  "granted,  bargained  and 
sold"  land  described,  and  stipulated  that  the 
grantors  covenanted  that  they  were  seised  of 
an  indefeasible  estate  in  fee.  The  order  of  tlie 
court  was  based  on  a  petition  averring  that  the 
minors  owned  the  premises,  and  that  the  wid- 
ow was  willing  to  join  in  the  deed,  pledging 
her  dower  interest  to  secure  the  money  bor- 
rowed. Held,  that  the  widow  merely  releas- 
ed her  dower  interest,  without  warranting  that 
she  had  an  indefeasible  estate  in  fee. 

[Bd.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  i  26 ;   Dec.  Dig.  §  27.*] 
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Appeal  from  St  Louis  Circuit  Court ;  Mo- 
ses N.  Sale,  Judge. 

Action  by  Henry  Waldermeyer  against 
Theresia  Loeblg.  From  a  judgment  for  de- 
fendant,  plaintiff   appeals.     Affirmed. 

Block  &  Sullivan,  for  appellant  Rassieur 
&  Buder,  for  respondent 

GANTT,  P.  J.  Tlie  learned  counsel  for  the 
plaintiff  very  aptly  denominates  this  cause 
as  the  aftermath  of  Waldermeyer  v.  Loeblg, 
183  Mo.  3C3.  81  S.  W.  004.  The  petition  in  the 
present  case  filed  December  19,  1904,  de- 
clared for  the  breach  of  covenants  of  title 
alleged  to  have  been  contained  in  the  deed  of 
trust  which  was  before  the  court  upon  other 
considerations  In  that  case.  The  petition  In 
substance  alleges  that  the  defendant,  Mrs. 
Loeblg,  the  widow  of  John  Loebig.  deceas- 
ed, and  one  D.  Ind.  Neudorf,  in  February, 
1897,  in  consideration  of  a  loan  of  $7,000 
then  made  by  the  plaintiff,  and  to  secure  the 
same,  executed  to  William  F.  Woerner,  as- 
trustee,  their  deed  of  trust  upon  certain 
premises,  to  wit,  the  same  real  estate  which 
was  involved  In  Waldermeyer  v.  Loeblg.  183 
Mo.  363,  81  S.  W.  004 ;  that  by  said  deed  of 
trust  Mrs.  Loeblg  and  Neudorf  undertook  to 
convey  a  fee-simple  estate,  and  made  use  of 
the  words,  "grant,  bargain  and  sell,"  to  con- 
vey the  same;  that  they  thereby  covenanted  to 
and  with  the  trustee,  his  successors  in  trust 
and  assigns,  and  for  and  In  behalf  of  the 
plaintiff  as  beneficiary  In  said  deed  of  trust, 
that  they  were  at  the  tinie  seised"  of  an  in- 
defeasible estate  in  fee  simple  in  the  prem- 
ises; that  the  trustee  sold  the  premises  under 
the  powers  contained  in  the  said  deed  of 
trust  upon  a  default  occurring  thereunder, 
and,  the  plaintiff  having  become  the  purchas- 
er at  this  sale  for  the  full  amount  of  bis 
debt  and"  interest  the  trustee  conveyed  the 
said  premises  to  him,  and  thereby  assign- 
ed to  the  plaintiff  the  covenants  In  said  deed 
of  trust  It  was  also  alleged  that  the  trus- 
tee bad  subsequently  assigned  all  rights  of 
action  on  the  covenants  in  the  deed  of  trust 
to  the  plaintiff.  The  petition  then  averred 
that  no  title  whatever  passed  by  the  deed  of 
trust;  that  the  plaintiff  had  sued  defendant 
and  others  in  ejectment  for  possession  of  the 
premises,  uuder  his  purchase  thereof;  and 
that  Judgment  had  gone  against  him  in  the 
action.  Also  that  he  had  instituted  the  ac- 
tion of  Waldermeyer  v.  Loeblg,  183  Mo.  363, 
81  S.  W.  904,  seeking  subrogation  to  mechan- 
ics' liens  ui)on  said  premises  which  his  loan 
had  been  used  to  discharge,  and  that  as  the 
final  result  of  that  action  of  this  court  It  was 
iidjudged  that  the  deed  of  trust  passed  no 
title  to  the  premises.  It  was  then  alleged 
that  the  premises  had  at  all  times  been  of  the 
value  in  excess  of  $15,000,  and  that  the  plain- 
tiff's loss  was  his  debt  of  $7,000,  Interest 
thereon  subsequent  to  February,  1899,  and 
$2,000  expenses  in  the  prosecution  of  the  two 
actions  pleaded.  An  abatement  of  $6,000  was 
admitted  from  the  amount  claimed  because 


of  the  collection  by  the  plaintiff  of  that  sum 
from  the  estate  of  D.  Ind.  Neudorf  upon  the 
same  covenants.  The  prayer  of  the  petition 
was  for  a  judgment  for  $5,100  and  Interest 
The  answer  was  a  general  denial  with  cer- 
tain specific  defenses :  First  that  defendant- 
had  no  Interest  in  the  premises  save  as  dow- 
ress,  and  that  she  only  joined  in  the  deed  of 
trust  to  subject  her  dower  thereto;  that  the 
money  was  loaned  to  Neudorf,  the  other  par- 
ty to  the  deed ;  and  that  the  plaintiff  at  the 
time  he  made  the  loan  knew  all  the  foregoing 
facts.  Second,  that  after  a  default  In  the 
deed  of  trust  the  trustee  sold  and  conveyed 
the  premises  to  the  plaintiff  thereunder  In 
consideration  of  a  sum  bid  by  the  plaintiff 
therefor  in  excess  of  his  debt,  which  excess 
the  plaintiff  paid  to  the  trustee;  and  that 
the  notes  held  by  the  plaintiff  for  the  loan 
were  canceled,  whereby  the  defendant  deduc- 
ed the  conclusion  that  both  the  debt  and  the 
deed  of  trust  were  satisfied,  and  that  no  re- 
covery could  be  had  In  consequence  upon  any 
covenant  therein  contained.  Third,  that  in 
Waldermeyer  v.  Loebig.  supra,  it  was  ad- 
judicated by  the  other  division  of  this  court 
that  Mrs.  Loebig  was  not  bound  by  any  cove- 
nant In  the  deed  of  trust.  Fourth,  that  plain- 
tiff had  previously  sued  the  executrix  of  D. 
Ind.  Neudorf's  estate  on  the  same  covenants, 
and  that  the  parties  to  that  action  had  agreed 
upon  a  judgment  In  plaintiff's  behalf,  fix- 
ing his  damages  at  $G,000,  and  that  such  a 
judgment  was  entered  In  his  behalf  in  that 
action  and  paid.  The  reply  Admitted  the 
settlement  pleaded  with  the  executrix  of 
Neudorf,  and  alleged  that  in  making  it  the 
plaintiff  had  expressly  reserved  bis  right  to 
prosecute  his  action  against  Mrs.  Loebig  for 
full  satisfaction  of  all  his  damages  sustain- 
ed by  the  breach  of  the  covenants.  The  Jury- 
was  waived,  and  the  cause  tried  to  the  court, 
which  resulted  in  a  finding  for  the  defendant 
and  judgment  accordingly,  from  which  the 
plaintiff  appealed. 

The  undisputed  facts  in  this  case  are  fully 
stated  by  Judge  Marshall,  In  so  far  as  they 
existed  at  the  time  he  wrote  the  opinion  la 
183  Mo.  3G3,  81  S.  W.  904,  but  for  an  intelli- 
gent understanding  of  the  present  case  it  is 
deemed  necessary  to  repeat  some  of  the  facts 
which  appear  In  that  report  John  Loebig 
in  his  lifetime  o^'ned  the  premises  in  con- 
troversy, which  are  situated  on  South  Broad- 
way in  the  city  of  St  Louis.  There  was  upon 
them  In  his  lifetime  a  three-story  brick  build- 
ing, the  lower  floor  of  which  be  used  for 
business  purposes,  the  second  floor  for  a  resi- 
dence for  his  family,  and  the  third  floor  be 
let  out  for  other  purposes.  The  St  Louis 
cyclone  of  1896  damaged  the  premises  quite 
materially,  and  Loebig  died  shortly  after  that 
time,  leaving  them  in  a  damaged  state.  He 
left  no  will,  and  his  surviving  family  consist- 
ed of  the  defendant,  his  widow,  and  three  in- 
fant daughters.  D.  Ind.  Neudorf  became  ad- 
ministrator of  his  estate  and  curator  of  his 
three  minor  children.     Neudorf  contracted 
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for  and  made  extensive  repairs  and  Improye- 
ments  on  these  premises.  He  and  the  defend- 
ant Mrs.  Loeblg,  agreed  with  each  other  that 
preliminary  to  the  settlement  of  the  liabili- 
ties thereby  incurred  the  parties  holding  the 
claims  should  prove  the  same  against  Loe- 
big's  estate  in  the  probate  court,  and  this 
was  done.  Neudorf  thereupon,  as  curator 
for  the  three  daughters,  addressed  his  pe- 
tition to  the  probate  court  for  leave  to  bor- 
row $7,000  by  the  execution  of  a  deed  of 
tmst  on  the  premises  for  the  purpose  of 
discharging  these  claims.  In  this  petition  he 
stated  that  the  defendant  was  willing  to 
join  in  the  deed  of  trust  in  order  to  subject 
her  dower  interest  In  the  premises  thereto. 
The  probate  court  granted  the  prayer  of  the 
curator,  and  authorized  him  to  execute  the 
deed  of  trust.  Thereupon  he  and  Mrs.  Loe- 
blg executed  the  deed  of  trust,  and  the  plain- 
tiff loaned  $7,000  on  the  faith  of  It  for  three 
rears  at  6  per  cent.  Interest  As  the  liabil- 
ity of  Mrs.  Loeblg  depends  In  a  large  meas- 
ure upon  the  terms  of  this  deed  of  trust,  it 
Is  deemed  essential  to  copy  the  granting  part 
thereof,  omitting  a  description  of  the  premis- 
es conveyed: 

'This  deed  made  and  entered  into  this 
fifteenth  day  of  February,  eighteen  hundred 
and  ninety-seven,  by  and  between  Theresla 
Loebtg.  widow  of  John  Loeblg,  deceased,  and 
D.  Independence  Neudorf,  curator,  acting 
herein  by  virtue  of  and  under  an  order  of 
the  St  I/mla  probate  court,  made  at  the  De- 
cember term,  1806,  thereof  authorizing  said 
curator  to  borrow  $7,000  on  the  property  of 
said  minors,  of  the  city  of  St  Louis,  and 
state  of  Missouri,  parties  of  the  first  part, 
and  William  F.  Woemer,  of  the  same  place, 
party  of  the  second  part  and  Henry  Walder- 
meyer,  of  the  same  place,  party  of  the  third 
part,  wltnesseth:  That  the  said  parties  of 
the  first  part,  in  consideration  of  the  debt 
and  trust  hereinafter  mentioned  and  created, 
and  of  the  sum  of  one  dollar  to  them  paid 
by  the  said  party  of  the  second  part,  the 
receipt  of  which  is  hereby  aclinowledged 
do  by  these  presents,  grant  bargain,  and 
sell,  convey  and  confirm  unto  the  said  party 
of  the  second  part,  forever,  all  the  following 
described  real  estate,  situated  In  the  city 
of  St  Louis  and  state  of  Missouri,  and  known 
and  described  as  follows,  to  wit:"  (Here  fol- 
lows a  particular  description  of  the  prem- 
ises.) 

The  habendum  reads  as  follows : 

"To  have  and  to  hold  the  same,  together 
with  the  appurtenances,  to  the  said  party 
of  the  second  part  and  to  bis  successor  here- 
inafter designated,  and  to  the  assigns  of 
Wm  and  of  bis  successor  forever." 

The  deed  of  trust  then  recites  a  loan  by 
the  plaintur  to  Neudorf  of  the  sum  of  $7,000 
for  three  years,  to  bear  Interest  at  6  per  cent 
per  annum,  and  contains  the  usual  provision 
for  the  sale  by  the  trustee  1^  <>aae  of  a  de- 
fault, and  for  conveying  the  premises  to 
whomsoever  shall  purchase  at  said  sale,  and 


"upon  such  sale  shall  execute  a  deed  In  fee 
simple  of  the  property  sold  to  the  purchaser 
thereof." 

Mrs.  Theresia  Loeblg,  the  defendant  here- 
in Joined  in  the  deed  of  trust  as  above  indi- 
cated, and  signed  and  aclcnowledged  the  same 
[  in  proper  form.  Neudorf  as  curator  receiver 
^  this  $7,000  from  the  plaintiff,  and  used  it 
to  pay  the  claims  which  had  been  alleged 
against  the  estate  of  Mr.  Loeblg.  Default 
was  made  in  the  payment  of  the  fifth  Install- 
:  ment  of  interest,  and  thereupon  the  trustee 
foreclosed  the  deed  of  trust  on  April  25, 
,  1900,  and  plaintiff  became  the  purchaser  of 
the  property  for  $9,100,  and  received  a  trus- 
tee's deed  therefor.  Thereuiwn,  as  alleged 
in  plaintifTs  petition,  he  brought  his  action 
of  ejectment  for  the  premises,  and  was  de- 
feated in  the  circuit  court  and  no  appeal  was 
taken  from  that  judgment  Following  this, 
the  plaintiff  Instituted  his  action  In  equity 
'  against  Neudorf  and  Mrs.  Loeblg  .and  two 
of  the  minor  children,  the  other  child  having 
died  in  the  meantime,  and  asked  to  be  sub- 
rogated to  the  liens  for  the  improvement  of 
the  premises.  This  case  was  defended  by 
Mrs.  Loeblg,  the  defendant  here  and  Neu- 
dorf, and  this  court  in  Waldermeyer  v.  Loe- 
I  big,  183  Mo.  303.  81  S.  W.  904,  held  that  the 
said  claims  for  the  improvement  of  the  build- 
{ ing  could  not  be  made  a  charge  upon  said 
I  real  estate  and  were  not  Hens  upon  the 
I  land.  Tbereupon  plaintiff  brought  this  action 
on  the  covenants  in  the  said  deed  of  trust 
against  the  executrix  of  Neudorf,  who  had 
died  in  the  meantime.  A  compromise  was 
fixed  between  the  plaintiff  herein  and  Mrs. 
Neudorf,  by  the  terms  of  which  plaintiff 
received  $6,000  and  accepted  the  same  in  fnll 
satisfaction  of  all  claims  against  the  estate 
of  Neudorf,  but  expressly  reserved  to  himself 
any  and  all  rights  of  action  on  said  cove- 
nants for  the  purpose  of  securing  additional 
and  complete  satisfaction  of  bis  damages 
thereunder  against  Theresla  Loeblg,  co-oov- 
enantor  in  said  deed  of  trust  And  thereup- 
on plaintiff  brought  this  action  against  Mrs. 
Loeblg  on  said  covenants,  which,  as  already 
said,  resulted  in  a  Judgment  in  favor  of  the 
defendant.  As  indicating  his  views  of  the 
law  of  the  case,  the  learned  circuit  Judge 
at  the  instance 'of  the  plaintiff  gave  the  fol- 
lowing declarations  of  law: 

(2)  "Dpon  the  foreclosure  of  said  deed  of 
trust  and  the  execution  of  the  deed  by  the 
trustee  therein  to  the  plaintiff,  which  was 
read  In  evidence,  and  upon  the  execution 
of  the  assignment  by  said  trustee  to  the  plain- 
tiff, which  was  read  in  evidence,  the  right 
of  action  on  said  covenant  vested  In  the 
plaintiff." 

(5)  "The  court  declares  the  law  to  be  that 
since  the  plaintiff  In  compromising  with  the 
executrix  of  D.  I.  Neudorf  expressly  reserv- 
ed his  right  of  action  for  full  recovery  of  the 
balance  of  his  damages  from  this  defendant, 
nothing  which  occurred  with   reference  to 
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said  compromise  prevents   his   recovery   In 
this  case  against  the  defendant." 

(6)  "The  court  declares  the  law  to  be  that 
the  Judgment  of  the  circuit  court  in  the  eq- 
uity case,  and  of  the  Supreme  Court  on  ap- 
peal, is  conclusive  of  the  fact  that  the  plain- 
tiff tooli  nothing  by  the  deed  of  trust  nor  by 
the  trustee's  deed,  notwithBtanding  It  may 
appear  that  subsequent  to  the  execution  of 
said  deed  of  trust  the  defendant  inherited 
some  Interest  In  said  premises  by  the  death 
of  one  of  her  children." 

And  refused  the  following  declarations  of 
law  requested  by  the  plaintiff: 

"The  court  declares  that  under  the  terms 
of  the  deed  of  trust  read  In  evidence  in  this 
case  the  defendant  herein  and  D.  I.  Neudorf, 
Jointly  and  severally,  covenanted  with  the 
trustee  therein  that  they  were  seised  of  an 
indefeasible  estate  in  fee  simple  in  the  prop- 
erty therein  described,  and  this  defendant  is 
personally  liable  on  said  covenant." 

(3)  "The  court  finds  from  the  evidence 
that  the  defendant's  husband  owned  said 
property  In  fee,  and  died  without  a  will, 
leaving  surviving,  the  defendant,  his  wid- 
ow, and  three  children;  and  the  court  de- 
clares the  law  to  be  that  neither  the  de- 
fendant nor  said  D.  I.  Neudorf  were  seised 
of  an  indefeasible  estate  in  fee  simple  in 
said  premises,  nor  did  they  convey  such  es- 
tate by  said  deed  of  trust,  and  there  has 
been  a  breach  of  said  covenant  in  the  deed 
of  trust. 

(4)  "The  Judgment  of  the  circuit  court, 
room  1,  In  the  ejectment  suit,  and  the  Judg- 
ment of  the  circuit  court,  room  2,  and  of 
the  Supreme  Court  on  appeal.  In  equity  case, 
conclusively  established  the  proposition  that 
the  plaintiff  acquired  nothing  by  said  deed 
of  trust  and  trustee's  deed,  and  that  there 
has  been  a  breach  of  the  covenants  in  said 

d6Gd  of  tl^slu" 

(7)  "If  the  court  finds  that  the  plaintiff 
on  said  deed  of  trust  loaned  $7,000,  and  that 
interest  was  paid  thereon  to  the  15th  of 
February,  1899,  and  -not  thereafter,  then  the 
court  declares  the  law  to  be  that  the  plain- 
tiff is  entitled  to  recover  in  this  action  from 
the  defendant  $7,000,  with  6  per  cent  inter- 
est thereon  from  the  15th  day  of  February, 
1899,  to  the  date  of  the  receipt  by  him  of 
the  money  from  the  executrix  of  D.  I.  Neu- 
dorf, less  the  sum  of  $6,000  credited  at  that 
time,  and  to  which  balance  thus  arrived  at 
should  be  added  Interest  at  6  per  cent,  per 
annum  from  the  date  of  the  receipt  of  the 
said  $6,000  down  to  the  date  of  the  judg- 
ment." 

The  defendant  asked  the  lower  court  noth- 
ing but  a  demurrer  to  the  evidence,  which 
was  refused. 

Several  interesting  legal  propositions  have 
arisen  upon  this  record.  The  one  which  the 
Circuit  court  regarded  as  controlling  was 
whether  this  deed,  properly  construed,  should 
be  held  to  mean  that  Mrs.  Loebig  undertook 
to  convey  a  fee-simple  estate  In  the  said 


premises  to  the  trustee,  Woerner,  for  the  ben- 
efit of  plaintiff.  For,  if  she  did,  then  the  use 
of  the  words  "grant,  bargain  and  sell"  con- 
tained In  themselves  the  covenant  that  Blie 
was  seised  of  an  Indefeasible  estate  In  fee 
simple  in  the  said  premises  conveyed  by  tbe 
deed  of  trust.  Section  907,  Rev.  St  1899 
(Ann.  St  1906,  p.  838).  Unless  the  -deed  pur- 
ports to  convey  an  absolute  estate  in  fee,  tbe 
words  "grant,  bargain  and  sell"  mean  only  a 
transfer  of  the  estate. 

Again  and  again  it  has  been  ruled  by  tbis 
court  that  a  deed  must  be  read  as  a  whole — 
In  a  word,   by  its  four  comers — and  tbat 
many  of  the  old  formulas  were  no  longer  in- 
voked by  the  courts.    All  fules  of  construc- 
tion rest  upon  the  principle  that  they  were 
designed  to  ascertain  the  Intention  of  the 
grantor  and  effectuate  it  unless  some  posi- 
tive rule  of  law  would  be  Infringed  by  so  do- 
ing.   Thus,  in  the  recent  case  of  Stoepler  v. 
Sllberberg  (Mo.)  119  S.  W.,  loc.  dt  421,  In 
discussing  the  effect  of  these  statutory  words 
In  a  deed,  It  was  said:    "But  while  these  cov- 
enants are  expressed  in  the  deed,  the  instru- 
ment must  be  read  and  construed  in  the  light 
of  all  its  parts,  and,  when  this  is  done,  it  is 
obvious  that  It  does  not  attempt  or  purport 
to  convey  and  warrant  the  lot  Itself,  but  only 
'all  such  right,  title  and  interest'  that  Fred- 
erick Stoepler  had  In  and  to  said  house  and 
lot,"  etc.    To  the  same  effect  is  Butcher  v. 
Rogers,  60  Mo.  138 ;   Moore  v.  Harris,  91  Mo. 
616,  4  S.  W.  439.     In  Allen  v.  Holton,   20 
Pick.  (Mass.)  463,  It  was  said:    "Every  deed 
is  to  be  construed  according  to  the  intention 
of  the  parties  as  manifested  by  the  entire  in- 
strument, although  it  may  not  comport  with 
tbe  language  of  a  particular  part  of  it    Thus 
a  recital  or  a  preamble  in  a  deed  may  quali- 
fy the  generality  of  the  words  of  a  covenant 
or  other  parts  of  a  deed."    It  Is  familiar  law 
that  when  one  deed  or  instrument  refers  to 
another,  the  Instrument  or  deed  referred  to 
becomes  thereby  part  and  parcel  of  the  for- 
mer Instrument.    To  all  intents  the  two  be- 
come one  when  we  seek  to  find  their  meaning 
and   intention.     Agan  v.   Shannon,   103   Mo. 
661,  15  S.  W.  757.    In  Bean  v.  Kenmulr,  36 
Mo.,  loc.  clt  671,  this  court  said:    "But  rules 
of  Interpretation,  formerly  adhered  to  with 
much  strictness,  have  been  changed,  or  modi- 
fied, or  abandoned,  when,  In  their  modern  ap- 
plications, they  have  been  found  hostile  to 
the  end  the  courts  struggle  to  attain,  which 
is  to  give  effect  to  the  grantor's  intention, 
and  to  effect  which  they  make  It  the  para- 
mount rule  to  read  the  whole  instrament 
and,  if  possible,  give  effect  and  meaning  to 
all  Its  language.    The  granting  clause  of  the 
deed  in  question  contains  the  words  "grant 
bargain  and  sell,"  which,  in  the  absence  of 
other  clauses  restricting,  limiting,  or  modify- 
ing the  same,  would,  under  our  statute,  con- 
stitute a  deed  of  warranty  with  full  express 
covenants,  and,  as  said  by  counsel,  if  tbe 
deed  in  question  stopped  here,  it  would,  when 
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daly  signed  and  sealed,  have  conveyed  the 
fee."  To  the  same  effect,  see  Utter  v.  Sid- 
man,  170  Mo.  284,  70  S.  W.  702,  and  cases 
there  cited. 

Now,  keeping  in  view  these  principles  of 
constmctlon,  it  will  be  observed  that  this 
deed  recites  that  'Tberesia  Loebig,  widow  of 
John  Loebig,  and  D.  I.  Neudorf,  curator  of 
the  estate  of  Barbara  F.,  Mary  K.  and  Tbere- 
sia V.  Loebig,  minors,  said  D.  I.  Neudorf, 
curator,  acting  herein  by  virtue  of  and  under 
an  order  of  the  St.  Louis  probate  court  made 
at  the  December  term,  1896,  thereof  author- 
izing said  curator  to  borrow  $7,000.00  on  the 
property  of  said  minors,"  from  which,  it  will 
be  seen  that  the  deed  refers  directly  to  the 
power  of  attorney  to  Neudorf  to  make  said 
deed  of  trust,  said  power  arising  in  the  order 
of  the  probate  court,  and  when  we  look  to 
that  order  we  find  that  the  court  had  before 
it  a  petition  which  stated,  among  other 
thhigs,  "that  the  minors  were  the  owners  of 
said  real  estate  as  tenants  In  common,  sub- 
ject to  the  dower  estate  therein  of  their  moth- 
er, the  widow  of  John  Loebig,  deceased,  as 
also  her  willingness  to  join  in  such  mortgage 
pledging  her  dower  interest  In  said  property 
to  secure  the  money  so  borrowed."  It  is  per- 
fectly apparent  from  these  documents  refer- 
red to  in  the  deed  of  trust  Itself  that  the  only 
pnrpose  and  intent  of  the  defendant  Mrs. 
Loebig,  in  joining  in  this  deed  of  trust,  was 
to  convey  her  dower  Interest  in  the  land.  Di- 
rected by  the  recitals  of  the  deed  to  the  pro- 
bate record,  the  plaintiff,  who  was  party  to 
the  deed  of  trust,  was  put  on  notice  that  the 
widow  intended  and  only  intended  to  convey 
ber  dower  interest  In  said  lots,  and  it  is  ob- 
Ttoos  tbis  was  the  intent  of  all  the  parties. 
Had  it  been  the  intention  to  bind  the  widow 
abgolately,  plaintiff  would  have  required  ber 
to  execute  the  notes,  which  she  did  not  He 
was  fully  advised  that  this  realty  had  de- 
scended to  the  minors  subject  to  the  dower 
of  Mrs.  Loebig,  and  that  the  guardian  and 
corator  had  petitioned  the  probate  court  to 
pomit  blm  as  guardian  and  curator  to  bor- 
row $7,000  and  mortgage  these  premises  in 
order  to  obtain  a  fund  with  which  to  make 
the  Improvements,  and  bad  advised  the  court 
that  Mrs.  Loebig  was  wUllng  to  include  her 
dower  in  the  mortgage  to  secure  the  investor. 
Plaintiff  was  a  party  to  that  loan.  He  does 
not  stand  in  the  attitude  of  an  innocent  pur- 
chaser for  value  without  notice.  He  was  ful- 
ly Informed  of  tlie  extent  to  which  Mrs.  Loe- 
big was  willing  to  go.  There  is  everything 
to  Indicate  that  she  never  purposed  to  convey 
an  indefeasible  estate  in  fee  simple  to  this 
lot  She  had  nothing  but  dower,  and  she 
agreed  merely  to  release  ber  dower  rights. 
Under  such  circumstances,  there  can  be  no 
sort  of  doubt  that  independent  of  the  legal 
obligation  assumed  by  the  use  of  the  words 
"grant  bargain  and  sell,"  all  the  parties  to 
this  deed  of  trust  knew  and  understood  that 
UrSk  Loebig  was  not  undertaking.  So  far  as 


she  was  concerned,  to  convey  an  Indefeasible 
estate  in  fee  simple.  Is  there  enough  on  the 
face  of  the  deed  to  restrain  the  full  effect  of 
the  warranties  contained  In  the  words  "grant 
bargain  and  sell"?  We  think  there  Is.  The 
deed  on  Its  face  shows  that  It  was  the  under- 
standing and  agreement  of  all  parties  to  the 
deed  of  trust  that  tlte  minors  owned  the  fee 
simple,  and  that  the  court  bad  granted  their 
guardian  and  curator  the  authority  to  mort- 
gage that  fee  simple,  the  mother  joining 
merely  to  release  her  dower.  When  the  deed 
Is  executed,  Mrs.  Loebig's  relation  to  the  lot 
Is  further  emphasized  by  denominating  her  as 
"widow" ;  that  is  to  say,  in  that  capacity  she 
joins,  which  was  In  furtherance  of  her  known 
and  expressed  agreement  to  bind  herself  so 
far  and  no  fnrther. 

A  construction  now,  that  in  spite  of  all 
this,  she  Intended  and  must  be  held  to  have 
Intended  to  convey  an  Indefeasible  estate  in 
fee  simple,  would  nullify  what  we  all  know 
was  her  real  Intention,  and  to  utterly  repudi- 
ate the  now  prevalent  doctrine  that  her  in- 
tention and  the  intention  of  every  other  par- 
ty to  the  transaction  must  control.  If  it  be 
said  that  where  apt  and  appropriate  words, 
the  very  words  which  the  statute  has  defined 
in  advance,  are  used,  there  Is  no  room  for 
construction,  the  answer  Is  that  in  seeking 
for  the  intention,  this  court  has  often  dealt 
with  this  proposition,  and,  notwithstanding 
the  use  of  the  statutory  words,  "grant  bar- 
gain and  sell,"  has  allowed  other  expressions 
no  more  definite  to  control.  Thus,  in  Bean 
V.  Kenmutr,  86  Mo.  666,  notwithstanding  the 
positive  rule  of  law  that  the  grant  of  a  re- 
mainder after  a  fee  simple  is  void,  the  court 
construed  the  plain  grant  to  be  a  life  estate 
only  so  as  to  save  the  remainder.  In  David- 
son V.  Manson,  146  Mo.,  loc.  cit  612,  48  S.  W. 
637,  the  granting  words  of  the  deeds  were 
"give,  grant,  bargain  and  sell,"  and  conveyed 
unto  Charlotte  B.  Davidson  and  her  heirs 
and  assigns,  and  the  habendum  clause  was 
"to  have  and  hold  the  above  granted  and  bar- 
gained premises  with  the  appurtenances 
thereof  to  the  said  Charlotte  B.  Davidson, 
her  heirs  and  assigns  In  fee  simple,  her  nat- 
ural life  to  her  own  proper  use  and  behoof." 
It  was  ruled  she  only  took  a  life  estate.  In 
that  case  not  only  the  words  "grant  bargain 
and  sell"  were  used,  but  "in  fee  simple,"  but 
the  words  "natural  life"  restrained  the  other 
plain  and  definite  words  of  the  deed.  But,  as 
already  Indicated,  the  reference  In  the  deed 
of  trust  to  the  order  of  the  probate  court  in- 
corporated those  proceedings  Into  the  deed  of 
trust  for  the  purpose  of  ascertaining  the  In- 
tention of  the  parties  to  it  and  when  they 
are  looked  to  we  think  the  Intention  was  that 
Mrs.  Loebig  should  only  release  her  dower 
right  the  only  interest  she  then  had  in  said 
land,  and  that  no  party  to  said  deed  of  trust 
looked  upon  her  joining  In  the  deed  as  an  a.a- 
sertlon  and  warranty  that  she  had  an  Inde- 
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feasible  estate  In  fee  simple  In  said  lot  and 
Intended  to  convey  and  warrant  the  same. 

We  think  the  circuit  court  correctly  con- 
strued this  deed  of  trust  In  so  far  as  Mrs. 
LoeWg  Is  concerned,  and  its  judgment  is  ac- 
•Kirdlngly  aflSrmed. 

SURGESS  and  FOX,^J.,  concur. 


GORDON  T.  KANSAS  CITY  SOUTHERN 
RY.  CO. 

(Supreme  Court  of  Missouri,  Division  No,  2. 

May  18.  1909.    On  Rehearing 

July  13,  1909.) 

1.  Mabteb  and  Servant  (S5  270,  278*)— Injtj- 
BiES  TO  Servant— Negligence— Sufficien- 
cy OF  Evidence. 

In  an  action  for  injuries  to  a  railway 
switchman  from  a  defective  handrail  on  a  car, 
while  the  burden  was  upon  plaintiff  to  prove 
that  the  defect  existed  at  the  time  of  the  Injury, 
that  it  was  the  cause  of  the  injury,  and  that 
the  railway  company  had  either  actual  or  con- 
structive knowledge  thereof  long  enough  before 
the  injury  to  have  enabled  it  by  the  exercise  of 
reasonable  care  to  repair  the  detect,  it  was  not 
necessary  to  prove  those  facts  by  direct  testi- 
mony ;  it  being  sufficient  to  establish  them  by 
facta  and  circumstances. 

[BM.  Note.— For  other  cases,  see  Master  and 
Servant,   Dec.   Dig.  §{  276,  278.*] 

2.  Master  and  Sebvant  (|  111*)— Safe  In- 
STBUMENTALiTiES— Duty  of  Mabteb. 

It  is  the  duty  of  a  railroad  company  to 
keep  its  cars,  cabooses,  and  the  handrails  there- 
of in  a  reasonably  safe  condition  for  its  em- 
ployes who  have  to  work  with  such  instru- 
mentalities. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  215 ;   Dec.  Dig.  i  111.*] 

8.  Tbial   (J    139*)  —  Question    fob   Jubt  — 

Weight  of  Evidence. 

The  weight  of  evidence  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  332-341,  365;   Dec  Dig.  §  139.*] 

4.  Master  and  Sebvant  (S  286*)— Injuries 
TO  SEBVANT7-QUESTION8  FOB  Jury. 

In  an  action  for  injuries  to  a  switchman, 
evidence  held  sufficient  to  go  to  the  jury  on  the 
question  of  defendant's  negligence  in  failing  to 
repair  a  defective  handrail  after  knowledge  of 
the  defect,  or  after  the  defect  had  existed  long 
enough  for  defendant  to  have  discovered  it  by 
the  exercise  of  reasonable  diligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  286.*] 

5.  Witnesses  (§  372*)— Cboss-Examination-!- 
HoSTiLE  Witness. 

A  liberal  cross-examination  of  an  adverse 
or  unfriendly  witness  is  permissible  to  ascertain 
his  feeling  or  bias  against  the  party  against 
whom  he  is  testifying,  or  for  testing  his  memory 
of  the  facts  to  which  he  testifies,  though  not  al- 
lowable on  direct  examination ;  and  hence  where 
a  railroad  car  inspector  had  given  important  tes- 
timony against  plaintiCF  in  an  action  for  inju- 
ries from  a  defective  handrail  on  a  car,  predicat- 
ed upon  a  record  which  he  claimed  to  have 
made,  it  was  permissible  on  cross-examination 
to  test  the  accuracy  of  his  record. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  1192-1199;    Dec  Dig.  |  372.*] 

6.  Witnesses  (§  379*)— Contbadiction— In- 
consistent Statements. 

In  an  action  for  injuries  to  a  railway 
switchman  from  a  defective  handrail  on  a  car, 
where   defendant's   yard    foreman   had    testified 


that  he  had  examined  the  handrail  an  hour  and 
a  half  after  the  accident,  and  that  it  was  not 
defective,  evidence  that  he  had  stated  to  the 
injured  person's  mother,  about  an  hour  after 
the  injury,  that  the  injury  was  caused  by  the 
switchman  taking  hold  of  an  old  loose  handrail 
on  the  caboose,  which  he  (the  yard  foreman)  had 
been  trying  to  have  put  in  the  shops  for  a 
month,  was  admissible  to  contradict  his  testi- 
mony; the  rule  that  the  statements  of  a  rail- 
way company's  employ^  with  reference  to  a  past 
event,  upon  which  he  was  not  authorized  to 
speak  for  bis  employer,  are  not  admissible  as  not 
being  part  of  the  res  gesbe,  not  being  applicable. 
[Ed.  Note. — For  other  cases,  see  Witnesses: 
Dec  Dig.  {  379.*] 

7.  Master  and  Servant  (§  289*)- Injubies  to 
Servant  —  Contributobt   Negligence  — 

QlTESTION  FOB  JUBY. 

A  train  causing  an  injury  to  a  switchman 
was  a  "hurry-up"  train  partly  loaded  with  iier- 
ishable  fruit,  and  the  yard  foreman  advised  the 
switchman  worlsing  under  his  immediate  direc- 
tion that  it  should  be  ^ot  out  without  delay,  and 
directed  him  to  meet  it  at  the  end  of  the  yards, 
cut  off  the  caboose,  and  attach  another  caboose. 
The  switchman  met  the  train,  and  when  the  ca- 
boose came  opposite  him,  moving  at  the  rate  of 
about  4  miles  an  hour,  he  took  hold  of  the 
handrail  to  get  on  the  steps,  and  was  injured  be- 
cause of  a  defect  in  the  handrail.  It  was  the 
custom  in  the  yards  for  the  switchmen  and  em- 
ployes to  board  trains  in  switching  and  handling 
cars  when  they  were  moving  as  rapidly  as  12 
miles  an  hour.  Held,  that  the  switchman  was 
not  negligent  as  matter  of  law  in  attempting  to 
board  the  moving  car. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  1089-1132;  Dec  Dig.  9 
2S9.*] 

8.  Master  and  Servant  (S  289*)— Injuries 
TO  Servant— Contributory  Negligence — 
Question  fob  Juby. 

It  being  necessary  to  uncouple  the  caboose 
from  the  front  end,  the  switchman  was  not  neg- 
ligent as  matter  of  law  in  attempting  to  boara 
it  at  the  front  end,  instead  of  at  the  rear. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  S§  1089-1132;  Dec  Dig.  | 
2S0.*] 

9.  Masteb  and  Sebvant  (§  240*)— Injubieb 
TO  Servant— Negligence. 

It  being  necessary  for  the  switchman  to  get 
on  the  platform  of  the  caboose  to  put  on  the 
brake  and  stop  the  caboose  after  uncoupling  it, 
as  he  was  required  to  do  by  the  yard  foreman, 
he  was  not  negligent  because  he  did  not  uncouple 
it  with  the  lever  at  the  side  of  the  car,  instead 
of  attempting  to  do  so  by  drawing  out  the  cou- 
pling pin. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  240.*] 

10.  Witnesses  (§  369*)  —  Cboss-Examina- 
TiON— Bias. 

Where  a  former  conductor  on  defendant's 
railroad  had  given  strong  testimony  against 
plaintiff  in  a  personal  injury  action,  it  was  per- 
missible to  show  on  his  cross-examination,  to 
affect  his  credibility,  that  he  had  been  discharg- 
ed by  defendant  for  drunkenness  and  had  an 
application  in  for  reinstatement 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig,  i  309.*] 

11.  E%iDENCE  (§  588*)— Weight  and  Suffi- 
ciency—Credibility  OF  Witness. 

Fact  that  a  witness  manifests  partiality  for 
the  party  who  calls  him  is  a  proper  matter  for 
consideration  of  the  jury  in  weighing  his  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Wg.  I  588.*] 
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12.  Jdst  a  116*)— DiBMiBSAi.  OF  Panel— Rk- 

MABKS   OF  JUBT. 

Fact  that  one  of  the  rerular  panel  of  ju- 
rors, on  examination  as  to  nia  qbaliflcations, 
gtated  that  he  had  read  about  the  case,  and 
thought  at  the  time  he  read  about  it  tliat  plain- 
tiff ought  to  have  damages,  but  that  the  matter 
bad  passed  from  his  mind,  and  he  had  thought 
DO  more  about  it.  was  no  ground  for  dismissal 
of  the  entire  panel  upon  excusing  the  juror. 

[Ed.  Note. — ^For  other  cases,  see  Jury,  Dec. 
Dig.  S  110.*] 

On  Rebearinc. 

13.  Damages  ({  132*)— Pebsokai.  Injuries  — 
excessiveness. 

A  person  prior  to  his  injury  was  an  able- 
bodied  man,  29  years  old,  with  several  years' 
experience  in  the  railroad  business,  and  earn- 
ing about  $90  a  month.  His  baclc  and  five  of 
his  ribs  were  broken,  his  pelvis  and  hip  bones 
mashed,  and  he  was  bruised  in  bis  entire  body. 
Uis  injuries  resulted  in  total  paralysis  from  the 
middle  of  his  back  down,  so  that  he  had  no  con- 
trol of  that  portion  of  his  body.  He  could  not 
sit  np  without  being  propped  to  bold  bis  body  in 
position  and  had  no  control  of  the  functions  of 
nis  body.  Held,  that  a  recovery  of  $35,000  was 
(iceKsive,  and  would  be  reduced  to  $25,000. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S$  372,  374,  378;   Dec.  Dig.  §  132.*] 

Appeal  from  Circuit  Court,  Vernon  County ; 
L  W.  Sbafer,  Judge. 

Action  by  W.  F.  Gordon,  administrator  of 
Harry  L.  Pangle,  against  the  Kansas  City 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed 
on  rehearing,  on  condition  that  a  remittitur 
be  made. 

S.  W.  Moore,  Cyrus  Crane,  and  H.  C.  Clarli, 
for  appellant  Scott  &  Bowker,  M.  P.  Har- 
rington, and  Arthur  F.  Mullen,  for  respond- 
ent 


BURGESS,  J.  This  is  an  action  for  dam- 
ages for  personal  hijuries,  in  which  Harry  L. 
Pangle,  now  deceased,  recovered  a  verdict  for 
?^».000,  but  which  was  reduced  by  the  trial 
court  to  $35,000,  and  Judgment  entered  for 
that  sum.  Defendant's  motions  for  a  new 
trial  and  In  arrest  of  Judgment  having  been 
overruled,  an  appeal  was  talten  to  this  court. 

Harry  L.  Pangle  was  employed  as  switch- 
man by  the  defendant  company  in  Its  rail- 
road yards  in  the  city  of  Pittsburg,  Kan. 
His  duty  as  switchman  required  him  to  fol- 
low the  switch  engine  and  switch  and  un- 
couple cars,  and  to  meet  trains  coming  into 
the  yards,  and  make  such  disposition  of  them 
«8  might  be  ordered  by  the  yard  foreman. 
Pittsburg  was  a  division  point  on  defendant's 
line,  and  engines,  cabooses,  and  train  crews 
fere  changed  there.  The  defendant's  switch 
yards  extended  some  distance  south  of  the 
ttatlon.  South  of  the  yards  the  defendant's 
line  was  crossed  twice  by  the  Frisco  tracks, 
and  further  north  was  the  Santa  Fe  Railroad 
crossing.  Incoming  trains  from  the  south 
stopped  at  the  first  Frisco  crossing,  if  the 
gate  which  was  there  for  protection  was 
tvroed  against  them,  and  always  stopped  be- 


fore reaching  the  next  Frisco  crossing,  fur- 
ther north,  without  any  signals  whatever.  At 
the  Santa  F6  crossing  the  trains  from  the 
south  also  stopped,  unless  there  was  a  yard- 
man present  to  signal  them  to  cross.  Fur- 
ther north,  and  at  a  point  where  the  defend- 
ant company's  switches  commence,  was  a 
box  fixed  on  a  post.  In  which  box  It  was  cus- 
tomary to  put  slips  containing  directions  for 
the  trainmen  of  the  different  trains  as  to 
what  track  they  should  take  In  coming  Into 
the  yards. 

On  the  16th  day  of  April,  1004,  the  day  of 
the  injury  complained  of,  a  freight  train  was 
due  to  arrive  from  the  sogth.  Its  destination 
being  Kansas  City,  Mo.,  and  at  Pittsburg  the 
train  crew,  engine,  and  caboose  on  this  train 
had  to  be  changed.  This  was  known  as  a 
"hurry-up  train,"  being  largely  composed  of 
fruit  cars,  and  was  required  to  be  operated 
quickly  and  sent  on  to  Kansas  City.  Just  be- 
fore the  time  the  train  was  bound  to  arrive, 
O.  n.  Manker,  the  yard  foreman,  ordered 
Pangle  to  take  a  caboose  down  to  the  south 
end  of  the  yards  to  attach  to  this  train,  and 
also  ordered  him  to  take  the  slip  out  of  the 
box  in  question  containing  directions  for  this 
train,  and  send  the  train  up  the  main  line, 
and  to  cut  off  the  caboose  and  "clear  the 
switch"  ;  the  yard  foreman  stating  to  him  at 
the  same  time  that  he  was  in  a  hurry  to  get 
the  train  out.  Pangle  and  his  associate, 
Meeks,  as  directed  by  Manker,  attached  a  ca- 
boose to  an  engine  and  placed  this  caboose 
which  was  to  be  attached  to  the  train  at  a 
switch.  He  then  took  the  slip  out  of  the  said 
box,  and  proceeded  south  to  meet  the  train 
and  execute  the  other  orders  of  the  foreman. 
After  the  train  had  crossed  the  last  Frisco 
crossing,  some  distance  south  of  the  com- 
pany's switches,  Pangle  gave  a  signal  indica- 
ting that  the  train  should  kepp  to  the  main 
line,  and  as  the  engine  passed  slowly  by  him 
he  told  the  engineer  and  the  head  brakeman, 
who  was  on  the  engine,  to  pull  up  on  the 
main  line,  and  he  then  went  south  to  meet 
and  get  on  the  caboose  and  uncouple  it  The 
train  was  then  moving  at  a  speed  of  about 
four  miles  an  hour.  In  order  to  cut  off  the 
caboose  and  clear  the  switch.  It  was  neces- 
sary to  get  up  on  the  forward  end  of  the  ca- 
boose and  turn  the  angle  cock,  to  let  out  the 
air  and  pull  out  the  pin  that  coupled  the  ca- 
boose to  the  next  car.  As  the  caboose  came 
by  him,  he  reached  out  and  took  hold  of  an 
upright  iron  handrail  on  the  forward  end  of 
the  car,  which  handrail  was  used  by  any  one 
attempting  to  get  on  the  steps.  This  hand- 
rail, however,  was  very  loose,  and,  as  Pangle 
grasped  it  In  attempting  to  get  on.  It  swayed 
or  wobbled  backwards  some  7  or  8  Inches, 
causing  his  foot  to  miss  the  step.  He  then 
got  his  left  knee  on  the  bottom  step,  his  right 
foot  being  dragged  on  the  ground,  and  as  he 
attempted  to  pull   himself  up  the  handrail 
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flopped  forward  10  or  12  Indies,  causing  him 
to  lose  bis  hold  and  to  fall  between  the  steps 
of  the  caboose  and  the  forward  car.  He  was 
caught  by  the  truck  frame  or  brake  beam  of 
the  caboose,  doubled  up,  and  rolled  over,  and 
received  Injuries  of  the  most  serious  and 
painful  character.  His  back  was  broken,  as 
were  several  of  his  ribs,  and  be  was  bruised 
and  maimed  in  bis  entire  body.  He  was  tak- 
en to  a  Kansas  City  hospital,  and  later  to  a 
hospital  at  Chicago,  where  he  was  operated 
upon  by  Dr.  Senn,  an  eminent  surgeon.  He 
became  totally  paralyzed  from  the  dorsal  re- 
gion down,  needed  assistance  all  the  time  In 
the  performance  o(  the  functions  of  his  body, 
and  at  the  time  of  the  trial  his  body  had  to 
be  propped  up  and  supported  on  the  witness 
chair.  According  to  counsel,  Pangle  died  of 
his  injuries  about  a  year  after  the  trial. 

The  testimony  on  the  part  of  plaintiff  show- 
ed that  the  defendant  company  maintained  a 
repair  shop  at  Pittsburg,  and  that  when  a 
car  needed  repairing  it  was  placed  on  the 
tracks  leading  to  the  repair  shop  and  marked 
with  a  red  tag,  indicating  that  It  was  in  "bad 
order."  Pangle  testified  that,  about  two  or 
three  weeks  prior  to  the  date  of  the  injury, 
he  and  one  Meeks  took  this  same  caboose,  the 
number  of  which  was  531,  and  placed  it  on 
the  track  leading  to  the  repair  shop,  and  that 
it  was  then  marked  with  a  "bad  order"  tag. 
He  noticed  at  the  time  that  the  handrail  re- 
ferred to  was  loose  and  shaky,  and  saw  Mark 
Ditto,  an  employ^  of  the  company,  examine 
and  shake  said  handrail,  and  as  he  shook  it 
Its  movements  would  loosen  on  the  ratchet 
that  held  the  brake  on  the  end  of  the  caboose. 
Pangle  further  testified  that,  after  a  car 
which  was  In  bad  condition  was  marked  with 
a  "bad  order"  tag  and  placed  on  the  tracks 
leading  to  the  repair  shop,  the  general  rule 
was  that  when  the  car  again  came  out  It  was 
In  good  order,  and  that  on  the  ICth  day  of 
April,  1904,  when  he  attempted  to  board  the 
caboose  In  question,  he  did  not  know  its  ac- 
tual condition,  nor  the  condition  of  the  hand- 
rail; but  he  "believed  it  to  be  all  right."  He 
bad  not  seen  this  caboose  from  the  time  he 
saw  it  placed  on  the  repair  track  until  be  at- 
tempted to  mount  It  on  this  day.  It  was  fur- 
ther shown  by  the  evidence  that,  during  ail 
the  time  Pangle  worked  for  the  defendant 
company.  It  was  the  custom  in  the  Pittsburg 
yards  to  couple  and  uncouple  cars  while  the 
train  was  in  motion,  as  well  as  while  stand- 
ing still,  and  that  cars  were  coupled  and  un- 
coupled while  moving  at  a  speed  of  "six  and 
eight  and  ten  miles,  and  as  high  as  twelve 
miles  an  hour."  There  was  no  evidence  that 
said  caboose  received  any  repairs  from  the 
time  Pangle  saw  it  on  the  repair  track,  in 
bad  condition,  until  the  time  he  attempted  to 
board  it  and  received  the  injuries  complained 
of;  but  there  was  evidence  that  it  was  re- 
paired some  time  after  the  16th  day  of  April, 
1904. 

Several  witnesses,  employes  of  the  defend- 


ant, testified  on  defendant's  behalf  that  they 
Inspected  the  handrail  in  question  on  the  day 
of  the  injury  and  found  it  In  good  condition. 
Among  these  witnesses  was  O.  H.  Mauker, 
the  yard  foreman,  who  testified  that  he  ex- 
amined the  handrails  on  this  caboose  about 
an  hour  and  a  half  after  the  accident,  and 
that  he  "didn't  find  any  loose  or  shaky."  It 
appears  from  the  testimony,  however,  that 
shortly  after  the  accident  Manker  was  at 
Pangle's  home,  and  that  while  there  Mrs. 
Mary  J.  Pangle,  mother  of  the  injured  man, 
asked  him  how  the  accident  occurred,  where- 
upon Manker  replied:  "Oh,  Harry  got  hold 
of  that  old  loose  handrail  of  the  caboose,  and 
fell.  I  have  been  trying  to  get  them  to  put 
that  caboose  in  the  shops  for  a  month,  and 
I  guess  they  will  put  it  In  now." 

At  the  time  Pangle  was  Injured  he  was 
29  years  of  age,  and  married,  and  was  earn- 
ing $3.08  per  day,  or  about  $90  per  montb. 
He  had  worked  for  other  railroads  as  brake- 
man  and  switchman  for  about  six  years,  and 
had  been  working  for  the  defendant  some 
sis  months. 

The  first  question  presented  for  our  con- 
sideration upon  this  appeal  is  whether  there 
was  sufficient  evidence  of  negligence  on  tlier 
part  of  the  defendant  to  take  the  case  to 
the  Jury.  Defendant  insists  there  was  not. 
We  assume  that  the  burden  was  upon  the 
plaintiff  to  prove:  First,  that  the  defect 
in  the  handrail  existed  at  the  time  of  the 
injury,  and  that  such  defect  was  the  cause 
of  the  injury;  and,  second,  kqpwledge  on 
the  part  of  the  defendant,  either  actual  or 
constructive,  for  a  sufllcient  length  of  time 
prior  to  the  injury  to  have  enabled  it,  by  the 
exercise  of  reasonable  care,  to  repair  the 
defect.  But  it  was  not  necessary  to  prove 
these  by  direct  and  positive  testimony,  but 
might  be  established  by  facts  and  circum- 
stances. If  sufllcient.  To  hold  that  there 
was  no  evidence  of  negligence  on  the  part 
of  the  defendant  would  be  to  Ignore  the 
testimony  of  the  plaintiff  himself — some- 
thing we  have  no  right  to  do.  According 
to  bis  testimony,  the  handrail  of  the  caboose 
of  which  he  took  hold  In  order  to  get  upon 
the  car  was  loose,  shaky,  and  wabbly,  and 
that  it  would  move  backwards  and  forwards 
some  eight  or  nine  inches,  that  It  was  then 
In  exactly  the  same  condition  as  when  he  saw 
It  some  two  weeks  before,  when  the  caboose 
was  on  the  track  leading  to  the  defendant's 
repair  shop.  It  was  the  duty  of  the  defendant 
to  keep  its  cars,  cabooses,  and  the  handrails 
thereof  in  a  reasonably  safe  condition  for 
Its  employes  who  had  to  work  with  such 
Instrumentalities,  and  there  was  evidence 
to  show  that  it  had  not  done  so  in  this  in- 
stance; the  weight  of  such  evidence  being 
for  the  jury.  So,  with  respect  to  defendant's 
knowledge  of  the  dangerous  condition  of  the 
handrail  of  the  caboose,  the  evidence  showed 
that  the  defect  In  the  handrail  had  existed 
for  a  sufficient  time  prior  to  the  Injury  for 
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th«  plaintiff  to  have  known  It,  or  by  the  ex- 
ercise of  reasonable  care  and  diligence  to 
have  discovered  said  defect,  and  repaired  the 
same  before  the  Injury  occurred.  Both  these 
Issues  were  submitted  to  tlie  jury  by  proper 
instructions,  and  the  Issues  found  in  favor 
of  the  plaintiff. 

It  Is  next  Insisted  that  the  court  admitted 
testimony  of  repairs  made  upon  said  caboose 
after  the  Injury  occurred,  and  in  so  doing 
committed  error.  We  have  been  unable  to 
Bnd  in  the  record  any  evidence  of  such  re- 
pairs subsequent  to  the  Injury,  except  such 
as  was  brought  out  by  defendant's  counsel 
in  the  redirect  examination  of  defendant's 
witness  A.  F.  Marsh,  as  follows:  "Q.  Some 
time  afterwards  It  (the  caboose)  was  painted 
and  fixed  up,  wasn't  It?  A.  Yes,  sir.  Q.  Do 
you  remember  when  that  was?  A.  No,  I 
don't." 

Defendant  also  complains  of  the  action 
of  the  court  In  permitting  the  cross-exam- 
ination of  defendant's  witness  J.  A.  Murphy, 
the  car  Inspector.  This  witness  testified  to 
facts  with  reference  to  the  condition  of  the 
caboose  on  the  day  of  the  Injury,  and  for  a 
month  prior  thereto.  His  testimony  was 
Imsed  upon  entries  made  In  a  record  In 
which,  as  be  testified,  he  kept  the  number 
of  said  car  and  a  record  of  the  repairs  made 
thereon.  Part  of  his  testimony,  on  direct 
examination,  was  as  follows:  "Q.  Have 
you  got  here,  Mr.  Murphy,  the  book,  your 
Inspection  book,  that  you  used  that  day? 
A-  Yes,  sir;  I  have.  Q.  Let's  see,  I  believe 
yon  said  the  date  was  the  IGth  of  April, 
19M?  A.  16th  of  April  or  March.  Q.  The 
IGth  of  April  was  the  date  of  this  accident? 
A.  Here  Is  the  record  of  that  train  coming 
in  on  that  day.  Q.  This  book,  this  little 
memorandum  that  yon  have  handed  me, 
yon  say  this  was  the  book  that  you  used  in 
making  your  inspection  as  you  went  along 
the  train?  A.  Yes,  sir;  that  Is  the  book. 
Q.  Kow,  where  did  you  put  the  number  of 
the  caboose  that  was  on  the  train?  A.  Well, 
if  it  was  not  sent  to  the  shop,  I  would  put 
It  up  In  the  top  comer.  In  the  upper  left- 
hand  corner  of  the  book.  Q.  Now,  If  there 
was  anything  wrong  about  the  caboose,  531, 
that  developed  on  Inspection,  how  did  you 
indicate  it  on  this  book?  A.  It  would  be 
put  down  here  in  this  column,  and  a  circle 
around  the  number,  and  over  here  on  this 
page  you  would  put  what  was  found,  or 
what  was  defective  about  It,  opposite  the 
onmber,  all  on  this  side  of  the  page.  Q. 
Were  yon  working  there,  Mr.  Murphy,  •  •  • 
In  April,  before  the  16th,  as  inspector?  A. 
Yes,  air.  Q.  Now,  I  wish  you  would  look, 
I  wish  you  would  state,  first,  whether  or  not 
yon  have  examined  the  memorandam  books 
of  the  inspection,  as  you  took  it  at  the  time, 
for  the  purpose  of  refreshing  your  recollec- 
tion so  as  to  tell  whether  or  not,  from  the 
Ist  of  March,  1904,  you  found  on  Inspection 
of  tint  caboose,  531,  any  defect  In  connec- 


tion with  the  handrails  or  this  upright — ^what 
do  you  call  it?  A.  Railing  post.  Yon  say 
you  want  me  to  state  if  I  have  looked  up 
these  books  and  refreshed  my  memory?  Q. 
Yes,  sir.  A.  Well,  I  glanced  over  them,  yes, 
sir,  for  about  a  month,  along  about  that 
time  previous  to  this.  I  have  looked  over 
my  books,  yes,  sir,  some  little.  Q.  Do  you 
find  that  there  was  any  defect  with  the  rail 
or  upright  post?  A.  No  defect  of  that  na- 
ture whatever." 

The  authorities  all  hold  that  a  liberal  cross- 
examination  of  an  adverse  or  unfriendly 
witness  is  permissible,  for  the  purpose  of 
ascertaining  his  feelings  or  bias  against  the 
party  against  whom  he  is  testifying,  or  for 
testing  his  memory  respecting  the  facts  to 
which  he  testifies,  although  this  is  not  allow- 
able on  direct  examination.  This  cross-ex- 
amination of  witness  Murphy  was  for  the 
purpose  of  testing  his  memory  and  the  ac- 
curacy of  his  memoranda  as  to  the  condition 
of  the  caboose  on  April  16,  1004,  and  the  court 
in  an  Instruction  told  the  Jury  that  It  should 
not  be  considered  for  any  other  purpose.  The 
witness  had  given  very  important  testimony 
against  Pangle,  predicated  upon  the  record 
which  be  testified  he  had  kept,  and  upon  the 
plainest  principle  of  Justice,  as  well  as  by  the 
rules  of  evidence,  it  was  permissible  to  test 
the  accuracy  of  his  memoranda.  If  this  car 
was  sent  to  the  repair  shop  after  the  accident, 
and  his  record,  which  he  testified  would 
show  it,  did  not  do  so,  it  would  certainly  tend 
strongly  to  show  the  Jury  that  he  was  mis- 
taken when  he  stated  that  his  record  before 
the  accident  showed  any  and  all  defects  found 
by  him  on  his  Inspection  of  the  car.  On  cross- 
examination  this  witness  testified  that  his 
record  showed  that  the  caboose  was  in  the 
same  condition  on  the  ISth  day  of  April  as 
on  the  16th  of  April,  when  he  Inspected 
it.  He  then  testified  that  the  18th  was  the 
last  day  that  his  record  showed  any  inspec- 
tion of  this  car.  He  further  testified  that  the 
car  was  sent  Jo  the  repair  shop  some  time 
after  the  day  of  the  Injury,  but  that  his  rec- 
ord did  not  show  it,  and  he  could  not  tell 
when.  In  Bank  v.  Richards,  119  Mo.  App. 
24,  95  S.  W.  292,  it  is  said:  "Great  liberality 
should  be  allowed  in  the  cross-examination  of 
an  adverse  party,  where,  as  in  this  case,  his 
evidence  Is  a  flat  and  unequivocal  contra- 
diction of  the  evidence  of  the  opposite  party 
In  respect  to  the  principal  Issue  in  the  case. 
His  conscience  may  be  searched  as  with  a 
lighted  candle,  and,  so  long  as  his  cross-ex- 
amination is  confined  to  the  purpose  of  elic- 
iting the  truth  relative  to  the  issues  in  the 
case,  a  free  hand  should  be  given."  So  in 
the  case  of  Mefford  v.  Railroad,  121  Mo.  App. 
647,  97  S.  W.  602,  it  Is  said:  "The  cross-ex- 
amination of  the  witness  was  largely  in  the 
discretion  of  the  trial  court."  The  same 
rule  is  announced  in  State  v.  Boyd,  178  Mo. 
2,  76  S.  W.  979,  State  v.  Nelson,  101  Mo.  464, 
14  S.  W.  712,  and  State  t.  Smith,  190  Mo. 
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70C,  90  S.  W.  440.  Indeed,  the  authorities  are 
all  one  way  upon  this  question;  none  of 
those  cited  by  the  defendant  being  to  the  con- 
trary, as  we  understand  them. 

Defendant  also  claims  that  the  court  erred 
In  the  admission  of  the  statement  made  by 
C.  H.  Manker,  the  yard  foreman,  to  Mary  J. 
Pangle,  mother  of  the  Injured  man,  about  an 
hour  after  the  Injury  occurred.  With  refer- 
ence to  the  Injury  to  her  son,  she  asked  Man- 
ker how  It  happened,  and  he  said:  "Harry 
took  hold  of  that  old  loose  handrail  of  the 
caboose,  and  fell.  I  have  been  trying  to  get 
them  to  put  that  caboose  In  the  shops  for  a 
month,  and  I  guess  they  will  put  It  In  now." 
It  appears  from  the  record  that  this  testimo- 
ny was  not  offered  In  chief,  or  for  the  pur- 
pose of  proving  negligence  on  the  part  of  the 
railroad  company,  but  for  the  sole  purpose 
of  contradicting  witness  Mflnker  on  a  mate- 
rial matter  upon  which  he  had  testified  for 
the  defendant.  It  is  well  settled  that  the 
statements  or  admissions  of  an  employe  of  a 
railway  company  with  reference  to  a  past 
event,  upon  which  he  was  not  authorized  to 
speak  for  his  employer,  are  not  admissible  In 
evidence,  as  not  being  part  of  the  res  gestse. 
Koenig  V.  Union  Depot  Ry.  Co.,  173  Mo.  698, 
73  S.  W.  C37,  and  authorities  cited.  But  that 
rule  has  no  application  here,  where  the  ob- 
ject of  the  testimony  was  the  Impeachment 
of  a  witness.  Manker  had  testified  for  the 
defendant  that  about  an  hour  and  a  half  aft- 
er the  accident  he  examined  the  handrails 
on  this  caboose,  that  be  found  them  In  good 
condition,  and  that  they  were  not  loose  or 
shaky.  This  testimony  tended  to  prove  that 
the  handrails  were  In  good  condition  at  the 
time  of  the  accident,  and  It  was,  of  course, 
offered  for  that  and  no  other  purpose.  For 
the  purpose  of  Impeaching  this  witness  he 
was  asked,  on  cross-examination,  If  he  did 
not,  while  at  the  house  of  Harry  B.  Pangle, 
on  the  16th  day  of  April,  1904,  shortly  after 
the  accident,  make  the  statement  quoted 
above  to  Mrs.  Pangle.  He  denied  having 
done  so.  Thereupon  Mrs,  Pangle  was  called, 
and  being  asked  If  Manker  did  not  make  said 
statement  to  her,  at  the  time  and  place  men- 
tioned, she  answered  that  he  did.  According 
to  the  testimony,  this  statement  by  witness 
Manker  was  made  to  Mrs.  Pangle  about  an 
hour  after  the  Injury  occurred,  or  half  an 
hour  before  the  time  Manker,  as  he  testified, 
examined  the  handrails  and  found  them  In 
good  condition.  Defendant,  however,  argues 
that  the  witness  had  not  seen  the  handrail 
at  the  time  he  was  supposed  to  have  made 
the  statement  to  Mrs.  Pangle,  and  that.  If 
made.  It  piust  have  been  upon  mere  hearsay. 
In  answer  to  this  It  need  only  be  said  that 
the  record  does  not  show  that  he  told  Mrs. 
Pangle  that  his  statement  as  to  the  condition 
of  the  handrail  was  based  upon  anything 
that  he  had  heard,  but  that  h«»  made  It  as  If 
of  his  own  personal  knowledge  and  as  a  fact. 
As  we  have  already  Intimated,  this  narra- 
tion by  Manker  to  Mrs.  Pangle  of  a  past! 


event,  and  the  conditions  causing  the  Injury, 
not  being  part  of  the  res  gestae,  would  not 
be  .admissible  in  evidence  against  the  defend- 
ant, and  the  only  question  is:  Was  it  admis- 
sible for  the  puriwse  of  contradicting  or  im- 
peaching witness  Manker? 

Ill  Spohn  v.  Railroad,  101  Mo.  417,  14  S. 
W.  880,  it  was  held:  "That  an  agent  who  tes- 
tifies to  facts  material  to  the  issue  may  be 
contradicted  by  evidence  of  statements  and 
declarations  made  by  him  inconsistent  with 
his  testimony,  notwithstanding  such  incon- 
sistent statements  were  made  after  the  ac- 
cident in  issue  and  as  a  mere  narrative  of 
It."  The  court  further  said:  "But  where 
such  statements  or  declarations  relate  to 
facts  material  to  the  Issue  on  trial  conrorn- 
Ing  which  the  agent  has  testified,  be  m&y  be 
contradicted  by  evidence  of  them  the  same 
as  any  other  witness ;  the  proper  foundation 
having  first  been  laid  for  Introducing  them." 
In  the  case  of  Hamilton  v.  Railroad,  lOS  Mo. 
365,  18  S.  W.  977,  It  was  held:  "That  where 
the  defendant's  superintendent,  on  being  ex- 
amined as  a  witness  for  defendant,  testified 
that  he  never  gave  the  plaintiff  the  order  to 
couple  cars,  he  may  on  cross-examination,  for 
the  purpose  of  laying  foundation  for  Impeach- 
ing his  testimony,  be  asked  whether  he  had 
not  after  the  accident  stated  to  plaintiff  that 
he  gave  the  order."  In  Kenner  v.  Railroad, 
69  Mo.  App.  312,  the  court  said:  "The  con- 
ductor testified  that  the  cow  came  upon  the 
track  from  behind  a  pile  of  cordwood,  and 
when  she  came  upon  it  she  was  so  near  the 
engine  that  It  was  Impossible  to  prevent  the 
collision.  He  was  asked  on  cross-examina- 
tion If  he  had  not  stated  that  the  killing  of 
the  cow  was  a  piece  of  carelessness  on  the 
part  of  the  engineer.  The  time,  placis,  and 
persons  to  whom  the  statement  was  alleged 
to  have  been  made  were  embodied  In  the 
question.  The  objection  to  the  question  is 
without  merit.  It  was  asked  with  a  view  of 
contradicting  the  previous  testimony  of  the 
witness,  which  Is  a  matter  of  common  prac- 
tice." Witness  Manker  had  testified  to  facts 
material  to  the  issue,  and  there  was,  we 
think,  no  error  In  admitting  evidence  of  a 
statement  made  by  him  Inconsistent  with  his 
said  testimony ;  the  proper  foundation  for 
the  Introduction  of  such  evidence  having  first 
been  laid. 

It  is  Insisted  by  defendant  that  Pangle  was 
guilty  of  negligence  as  a  matter  of  law,  and 
that  the  court  therefore  committed  error  in 
allowing  the  case  to  go  to  the  jury.  Patigle's 
negligence,  as  defendant  states,  consisted  in 
his  attempting  to  uncouple  the  car  while  the 
train  was  In  motion,  and  In  attempting  to 
board  the  car  at  the  front  end,  instead  of  at 
the  rear  end;  the  latter  being  the  safer  and 
better  way  of  getting  on  the  car.  The  train 
In  question  was  what  was  called  a  "hurry- 
up'  train,  many  of  the  cars  being  loaded 
with  perishable  fruit,  ind  the  yard  foreman, 
Manker,  was  in  a  hurry  to  get  It  out,  and  so 
advised  Pangle,  who  was  working  under  bia 
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Immediate  direction.  Manker  bad  directed 
him  to  go  down  to  the  soutli  end  of  the  yards 
and  meet  this  Incoming  train,  send  It  up  the 
main  I}ne,  and  cut  off  the  caboose  and  clear 
the  switch,  and  then  to  attach  the  other  ca- 
boose to  the  train.  At  the  time  Mr.  Manlier 
gave  those  directions,  he  also  said  to  Fangle, 
'This  Is  a  fruit  train,  and  we  want  to  get  it 
out  of  here  In  a  hurry."  Pangle,  obedient  to 
the  order,  met  the  train,  signaled  it  up  the 
main  line,  as  directed,  and,  when  the  caboose 
came  along  opposite  to  him,  the  train  being 
then  moving  at  a  speed  of  about  four  miles 
an  hour,  he  took  hold  of  this  handrail  on  the 
caboose  and  attempted  to  get  on  the  steps  of 
the  car,  and  was  injured  In  the  manner  de- 
scribed. The  testimony  showed  that  It  was 
the  custom  in  the  defendant's  yards  at  Pltts- 
mrg  for  Its  switchmen  and  employes  to  board 
moving  trains  in  switching,  coupling,  and 
handling  the  cars.  Upon  this  subject  Pangle 
testified  as  a  witness  in  his  own  behalf  as 
follows:  "Well,  they  were  both  coupled  stand- 
ing still  and  in  motion.  In  switching  a  train 
we  never  stopped  the  train  to  couple  on  a  car, 
for  If  we  did  we  never  get  a  train  switched. 
We  had  to  switch  a  train  to  keep  the  cars 
moving.  Q.  State  what  rate  of  speed  was 
the  custom,  if  there  was  such  there,  at  what 
rate  of  speed  were  cars  going,  and  cabooses 
going,  when  men  were  operating  them  and 
doing  work  on  them?  A.  Six,  eight,  and  ten 
miles,  and  as  high  as  twelve  miles  an  hour. 
Q.  Was  that  the  custom  in  the  yards  of  the 
defendant  at  Pittsburg,  Kan.,  during  all  the 
time  you  worked  there?  A.  It  was  the  cus- 
tom all  the  time  I  worked." 

In  the  case  of  Brady  v.  Railroad,  206  Mo. 
509,  102  S.  W.  978,  105  S.  W.  110.5,  the  plain- 
tiff therein  tesHfled:  "It  Is  customary  in  the 
C.  &  A.  yards,  and  in  every  yard,  to  go  in  on 
the  brake  beam  to  cut  off  cars  where  the 
lever  don't  work.  Ruggles,  the  general  yard 
master,  was  often  down  there  while  the  men 
were  going  in  between  moving  cars  to  cut 
them  off."  The  plaintiff  in  that  case  was 
a  switchman,  and  went  in  between  the  cars 
for  the  purpose  of  making  a  coupling,  while 
the  train  was  moving  at  a  speed  of  five  miles 
an  hour,  and  was  Injured.  The  court  held 
that  the  question  of  whether  the  plaintiff, 
under  the  circumstances,  was  guilty  of  con- 
tributory negligence,  was  for  the  Jury.  In 
Bruoke  r.  Telephone  Co.,  115  Mo.  App.  36, 
90  S.  W.  753,  it  was  held  that:  "Evidence 
of  a  custom  in  doing  a  certain  thing  has 
probative  force  bearing  upon  negligence,  since 
custom  arises  from  its  adoption  by  many 
prudent  men,  and  the  law  recognizes  the  val- 
ue of  arriving  at  the  nature  or  tendency  of 
the  given  act  by  considering  its  effect  upon 
the  conduct  of  others  as  shown  by  a  general 
custom" — citing  O'Mellla  v.  Railroad,  115  Mo. 
205,  21  S.  W.  503,  White  v.  Railroad,  84  Mo. 
App.  411,  and  other  Missouri  cases.  When  we 
consider  the  custom  which  prevailed  in  the 
defendant's  yards  at  Pittsburg  in  the  matter 
of  coupling  and  handling  cars  while  In  mo- 


tion, as  also  the  directions  given  Pangle  by 
the  yard  foreman  In  connection  with  this 
"hurry-up"  train,  and  which  he  was  endeav- 
oring to  carry  out,  we  are  unable  to  see 
wherein  he  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  Indeed,  in  our 
view  there  was  scarcely  sufficient  evidence 
of  contributory  negligence  in  his  conduct  to 
entitle  the  defendant  to  have  the  question 
submitted  to  the  Jury. 

The  defendant  further  insists  that  Pangle 
should  have  gone  to  the  rear  end  of  the  ca- 
boose to  have  gotten  on ;  this  being  the  safer 
way.  Pangle  states  in  his  testimony  that 
the  cabooses  were  generally  locked  as  they 
came  into  the  station,  but  that  he  did  not 
know  whether  this  caboose  was  locked  at 
the  time.  He  further  stated  that  he  did  not 
have  time  to  get  on  the  rear  end,  go  through 
the  caboose,  and  uncouple  it  before  the  train 
reached  the  swi'tch.  The  service  which  Pan- 
gle was  called  upon  to  render  was  to  be  per- 
formed on  the  front  end  of  the  car,  at  which 
end  he  attempted  to  board  it.  There  was 
nothing  in  the  conduct  of  the  plaintiff  which 
would  Justify  our  holding  that  he  was  guilty 
of  contributory  negligence  as  a  matter  of 
law.  At  most,  It  was  only  a  question  for 
the  Jury.  Edington  v.  Railroad,  204  Mo.  61, 
102  S.  W.  491;  Chariton  v.  Railroad,  200 
Mo.  413,  98  S.  W.  529 ;  Murphy  v.  Railroad, 
115  Mo.  Ill,  21  S.  W.  862;  Brady  v.  Rail- 
road, supra.  Nor  was  Paugle  guilty  of  con- 
tributory negligence  In  not  uncoupling  the  car 
by  means  of  the  lever  at  the  side  of  the  car, 
as  it  was  necessary  for  him  to  get  on  the 
platform  of  the  car  in  order  to,  put  on  the 
brake  and  stop  it,  which  he  was  required  to  do 
under  the  directions  of  the  yard  foreman. 

The  point  is  made  that  the  court  erroneous- 
ly permitted  plaintiff's  counsel,  upon  the 
cross-examination  of  witness  A.  F.  Marsh,  to 
show  that  the  latter  had  been  discharged  by 
the  defendant  for  drunkenness.  This  witness 
was  conductor  on  the  freight  train  in  ques- 
tion, and  was  afterwards  discharged  for  the 
reason  stated,  and  at  the  time  he  was  testi- 
fying against  the  plaintiff  he  had  an  appli- 
cation in  with  the  defendant  company  for  re- 
instatement. The  question  as  to  his  having 
been  discharged  for  being  drunk  was  not  ask- 
ed for  the  purpose  of  establishing  the  fact  of 
his  having  been  drunk,  but  as  incidental  to 
the  more  important  questions  of  his  discharge 
and  his  application  for  reinstatement.  This 
witness  had  given  very  strong  testimony 
against  the  plaintiff,  and  it  was  not  improper, 
for  the  purpose  of  affecting  his  credibility 
as  a  witness,  to  bring  out  any  facts  on  cross- 
examination  which  tended  to  show  any  bias 
in  favor  of  the  party  whose  witness  he  was 
or  his  interest,  if  any,  in  the  suit.  "The 
fact  that  a  witness  manifests  a  bias  or  par- 
tiality for  the  party  who  calls  him  Is  a  prop- 
er matter  for  the  consideration  of  the  Jury 
in  estimating  the  value  of  his  testimony,  and 
It  is  a  general  rule  that  on  cross-examina- 
tion any  fact  may  be  elicited  which  tends 
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to  show  such  bias  or  partiality."  80  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  1088,  and  au- 
thorities cited.  We  concede  that  evidence 
showing  that  a  witness  was  drunk  at  a  cer- 
tain time,  or  was  In  the  habit  of  getting 
drunk,  would,  for  the  purpose  of  impeach- 
ing him,  be  Inadmissible,  as  the  authorities 
called  to  our  attention  by  the  defendant 
abundantly  show.  This  witness  had  been  dis- 
charged from  a  responsible  position,  and  the 
Inquiry  as  to  the  cause  naturally  followed. 
Ills  answer  to  such  question  could  In  no  way 
affect  his  credibility  as  a  witness  or  have 
any  tendency  to  show  a  bias  In  favor  of  the 
defendant,  and  the  question  was  only  as  a 
preliminary  to  the  more  Important  question 
as  to  his  relations  with  the  defendant  and 
his  having  an  application  in  with  the  com- 
pany for  reinstatement  at  the  time  he  was 
testifying.  In  any  event,  we  do  not  think  the 
Judgment  should  be  reversed  simply  on  ac- 
count of  the  cross-examination  of  this  wit- 
ness, the  admissibility  of  whose  evidence 
was  largely  in  the  discretion  of  the  trial 
court,  and  which  we  think  was  nonprejudi- 
cial. 

It  Is  also  contended  by  defendant  that  the 
court  erred  in  not  dismissing  the  jury  after 
the  statement  made  by  Juror  Lovelace,  one 
of  the  regular  panel.  On  being  examined  as 
to  his  quallflcatlons  as  a  Juror,  be  stated,  in 
effect,  that  he  had  read  about  the  case  In 
the  newspapers,  and  thought  at  the  time  he 
read  It  that  the  plaintiff  ought  to  have  dam- 
ages, but  that  the  matter  passed  out  of  his 
mind  after  reading  about  It,  and  he  had 
thought  no^more  about  it  Mr.  Lovelace  was 
excused  from  service  on  the  jury  that  tried 
the  case;  but  the  defendant  insists  that  the 
court  should  have  dismissed  the  entire  panel. 
It  is  unnecessary  to  say  more  with  respect 
to  this  contention  than  that  there  Is  no  merit 
In  it. 

There  are  some  other  alleged  errors  of  a 
like  character  with  the  preceding  one  which 
defendant  complains  of,  and,  being  without 
merit,  we  will  not  discuss  them. 

The  final  contention  Is  that  the  verdict  Is 
excessive,  and  the  result  of  passion  and  prej- 
udice. That  the  verdict  was  a  large  one 
is  manifest;  but  the  injuries  sustained  by 
the  plaintiff  were  dreadful,  and  rarely  if  ever 
surpassed  In  point  of  severity,  and  his  suffer- 
ing during  his  life  thereafter  was  Intense — 
worse  than  death.  Prior  to  his  Injury  he 
was  an  able-bodied  young  man,  29  years  of 
age,  v^Ith  several  years'  experience  in  the 
railroad  service,  and  earning  about  $90  per 
month.  His  back  and  five  of  his  ribs  were 
broken,  bis  pelvis  and  hip  bones  mashed,  and 
he  was  bruised  in  his  entire  body.  His  inju- 
ries resulted  in  total  paralysis  from  the  mid- 
dle of  his  back  down,  so  that  he  had  no  con- 
trol whatever  of  that  portion  of  his  body. 
He  could  not  sit  up  without  being  propped 
with  pillows  or  something  to  hold  his  body 


In  position,  nor  did  he  have  any  control  of 
the  functions  of  his  body.  Personal  injury 
cases,  as  a  rule,  furnish  no  guide  as  to  the 
amount  of  damages  an  injured  party  Is  en- 
titled to  receive  in  a  case  of  this  kind.  The 
jury  rendered  a  verdict  in  favor  of  plain- 
tiff assessing  his  damages  at  $50,000.  Of 
this  verdict  the  trial  court  required  a  re- 
mittitur of  $13,000,  and  entered  up  judgment 
In  fiivor  of  plaintiff  for  $35,000.  That  court 
had  a  better  appreciation  of  the  facts  as 
developed  at  the  trial  than  we  can  have,  and 
was  better  qualified  to  judge  as  to  the  size 
and  fairness  of  the  verdict.  T'he  court  or- 
dered the  remittitur  and  overruled  the  mo- 
tion for  a  new  trial,  and  under  the  circum- 
stances, we  are  not  disposed  to  interfere.  In 
the  recent  case  of  Mrs.  Partello  v.  Missouri 
Pacific  Ry.  Co.  (not  yet  officially  reported) 
117  S.  W.  1138,  for  damages  for  personal  in- 
juries, she  recovered  a  verdict  for  $30,000. 
The  trial  court  required  a  remittitur  of 
$10,000,  and  let  the  verdict  stand  for  $20,000. 
Upon  appeal  to  this  court,  the  judgment  was 
reversed,  and  the  cause  remanded  on  the 
ground  that  the  verdict  was  excessive  and 
the  result  of  passion  and  prejudice;  but 
there  was  no  comparison  between  the  injuries 
in  the  two  cases,  those  received  by  the  plain- 
tiff in  this  case  being  far  more  severe  than 
those  sustained  by  the  plaintiff  In  the  other 
case. 
The  judgment  is  afilrmed.    All  concur. 

On  Rehearing. 

Upon  motion  for  rehearing  it  Is  considered 
and  adjudged  that  the  opinion  and  judg- 
ment herein  rendered  on  May  18,  1909,  l>e 
and  the  same  is  hereby  modified,  so  that  the 
said  judgment  shall  be  affirmed  for  the  sum 
of  $25,000  as  of  the  date  of  the  rendition 
of  said  verdict  and  judgment,  and  to  bear 
interest  from  that  date,  If  plaintiff  shall 
within  10  days  from  this  date  remit  the  f ur- 
ther  sum  of  $10,000  as  of  the  date  of  the 
said  verdict;  otherwise  said  judgment  shall 
be  reversed  and  remanded  for  new  trial. 


MANN  v.  DOERR  et  al.  (two  cases). 

(Supreme  Court  of  Missouri,  Division   No.   1. 

July  1,  1909.) 

1.  Judgment  (J  203*)  —  Mobe  Than  One 

Judgment  in  Same  Case. 

Under  Rev.  St.  1899,  §  694  (Ann.  St.  190G. 
p.  703),  providing  that  the  judgment  on  each 
separate  finding  shall  await  the  trial  of  all  the 
issues,  etc.,  there  can  only  be  one  final  judg- 
ment, though  the  petition  contains  several 
counts,  some  at  law  and  some  in  equity,  and 
thoagh  separate  trials  are  had  thereon  at  the 
same  or  different  terms  of  court 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  3G1 ;   Dec  Dig.  i  203.*] 

2.  Appeal  and  Ebbob  (f  882*)— Estoppel  to 
Allege  Errob— Entby  of  Judgment. 

A  plaintiff  procuring  the  entry  of  a  judg- 
ment final  in  form,  grantmg  relief  as  prayed  for 
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in  the  flrat  count  of  the  petition,  stating  a  cause 
of  action  to  quiet  title  under  Rev.  St  1S99,  { 
CjO  (Ann.  St.  1906,  p.  667),  cannot  on  appeal 
urge  tliat  the  judgment  is  premature  because 
entered  before  the  trial  of  the  second  count  al- 
leging an  action  in  ejectment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3607;   Dec.  Dig.  J  882.*] 

3.  Qdieiiro  Title  (§  1*)— Scope  of  Reuedt. 
An    action    to   quiet   title    under   Rev.    St. 

9,  5  650  (Ann.  St.  1006,  p.  66p,  lies  irrespec- 
tive of  the  possession  of  plaintiff  or  defendant, 
and  the  section  does  not  contemplate  a  judg- 
ment for  possession. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  S  1 ;   Dec  Dig.  S  1.*] 

4.  Trial   (8   3*)— Sepabate  Trials— DiFrEB- 
EKT  Causes  of  Action. 

Where,  to  avoid  a  multiplicity  of  suits,  the 
petition  as  authorized  by  Rev.  St.  1S99,  §  693 
(Ann.  St.  1000,  p.  619),  unites  a  count  to  quiet 
title  under  section  650  with  a  count  in  eject- 
ment, the  court  may  grant  separate  trials. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H6,  7;   Dec.  Dig.  §  3.*] 

5.  QniETiNO  Title  (|  30*)— Parties. 

A  tenant  in  iK>ssession  under  a  written 
lease  is  a  proper  party  defendant  in  an  action 
to  qniet  title  under  Rev.  St  1809,  |  650  (Ann. 
St  1906,  p.  607),  brought  against  the  landlord 
claiming  title. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  f  65;  Dea  Dig.  S  30.*] 

6.  Action  (|  50*)-Joindeb  or  Causes  of  Ac- 

*n  ft  W  ^— St  A  TT  T  TFSI 

Under  Rev.  St.  1809,  i  593  (Ann.  St  1906, 
p.  619),  permitting  the  joinder  of  causes  of  ac- 
tion affecting  all  the  parties  to  the  action,  there 
must  be  interests  in  common  in  the  subject-mat- 
ter of  the  iitization  before  a  petition  can  unite 
parties  as  defendants. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  J  524;    Dec.  Dig.  I  50.*] 

7.  Parties  (8  92*)— Misjoinder  of  Parties. 

Where  the  petition,  which  states  in  one 
count  a  cause  oi  action  to  quiet  title  under 
Rev.  St  1S99,  {  650  (Ann.  St  1006,  p.  667), 
and  in  anotlier  a  cause  of  action  in  ejectment, 
did  not  show  that  the  defendant  in  possession 
was  the  tenant  of  the  other  defendant,  the  mis- 
joinder of  parties  was  proi>erIy  pleaded  in  the 
aiLswer. 

lEd.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  i  150;   Dec  Dig.  S  92.*1 

8.  Ejectment  (8  1*)— Nature  of  Action. 

Under  Rev.  St.  1899,  f§  3056.  3058,  3000 
(Ann.  St  1006,  pp.  17r>6,  1758,  1759),  provid- 
mg  that  ejectment  shall  be  brought  against  the 
person  in  possession,  etc.,  ejectment  is  a  pos- 
sessory action. 

[Ed.   Note.— For  other  cases,   see  Ejectment, 
Cent  Dig.  i  1 ;    Dec  Dig.  S  !■*] 

8.  Ejectment  (8  45*)— Parties— Defendants. 
Rev.  St  1899,  8  S057  (Ann.  St  1906,  p. 
1757),  providing  that  in  ejectment  the  person 
through  whom  defendant  claims  title  may  on 
motion  be  made  a  codefendant,  is  but  declara- 
tory of  the  common  law,  and  extends  to  a  land- 
lord the  option  to  come  in  and  defend  ejectment 
against  his  tenant ;  but  the  landlord  whose  ten- 
ant is  in  possession  is  not  a  necessary  or  proper 
party  at  the  instance  of  plaintiff. 

[Ed.   Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  {  139;    Dec  Dig.  8  45.*] 

10.  Appeal  and  Error  (8  1027*)— Iiocatbbial 

I^RORS. 

Under  Rev.  St  1809,  §8  059,  865  (Ann. 
St  1906,  pp.  679,  812),  re(;uiring  the  court  to 
disregard   errors   not   affecting   the   substantial 


rights  of  the  party,  etc,  an  error,  to  be  reversi- 
ble, must  originally  affect  the  merits,  and  it 
must  not  have  been  waived  or  cured. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4033 ;    Dec  Dig.  f  1027.*] 

11.  Ejectment   (t   49*)—Partie8— Landlord 
or  Tenant  in  Possession. 

A  landlord,  who  purposely  takes  on  himself 
the  burden  of  supporting  his  tenant's  posses- 
sion, attacked  by  ejectment,  thereby  makes  that 
possession  his  own  and  makes  himself  respon- 
sible if  the  ipossegsion  is  adjudged  wrongful. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  8  144 ;   Dec  Dig.  8  49.*] 

12.  Appeal  and  Error  (8  1036*)— Harmless 
Erbor— Misjoinder  of  Parties. 

A  petition  stated  in  one  count  a  cause  of 
action  to  quiet  title  and  in  another  count  a 
cause  of  action  in  ejectment  Defendants  were 
the  tenant  in  possession  and  his  landlord.  The 
landlord  answered  to  the  merits  and  sought 
to  defend  the  possession  of  the  tenant.  Held, 
that  the  misjoinder  of  parties  defendant  in  the 
action  because  the  landlord  was  not  a  proper  or 
necessary  party  to  the  action  of  ejectment  wai 
not  ground  for  reversal  of  the  judgment  grant- 
ing plaintiff  relief  in  both  causes  of  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4070 ;    Dec  Dig.  f  1036.*] 

13.  Appeal  and   Error   (8   437*)- Effect- 
Judgment  AS  Evidence. 

A  judgment  adjudging  title  In  plaintiff, 
rendered  under  the  first  count  of  his  petition, 
stating  a  cause  of  action  to  quiet  title  under 
Rev.  St  1899,  8  650  (Ann.  St  1900,  p.  667), 
is  admissible  in  evidence  on  the  trial  of  the 
second  count  of  the  petition  stating  a  cause  of 
action  in  ejectment,  though  an  appeal  from  the 
judgment  was  pending,  and  though  the  judg- 
ment was  suspended  by  a  supersedeas  bond. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  2103;   Dec  Dig.  8  437.*] 

14.  EIjectment  (8  148*)  —  Improvements  bt 
Defendant— Recovery. 

Rev.  St.  1899,  8  3072  et  seq.  (Ann.  St 
1906,  p.  1760),  authorizing  an  unsuccessful  de- 
fendant in  ejectment  to  recover  compensation 
for  the  improvements,  contemplate  a  new  pro- 
ceeding to  be  commenced  by  defendant  before 
ouster  by  writ  of  possession,  and  an  unsuccess- 
ful defendant  is  dot  entitled,  as  a  matter  of  law, 
to  have  improvements  considered  in  the  eject- 
ment suit  proper,  unless  he  held  possession  or 
occupancy  by  a  claim  of  title  through  plaintiff. 
[Ed.  Note. — For  other  cases,  see  Ejectment 
Cent  Dig.  8  509 ;   Dec  Dig.  §  148.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Herman  Brumback,  Judge. 

Action  by  Helen  M.  Maun  against  Christian 
Doerr  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    AfDrmed. 

0.  W.  Chase  and  Paul  J.  Byrd,  for  appel- 
lants.   Meservey  &  German,  for  appellee. 

LAMM,  P.  J.  Two  cases  were  brought 
here  with  above  title,  each  an  appeal  by  de-. 
fendants  from  a  Judgment  in  favor  of  plain- 
tiff, one  from  a  Judgment  on  the  first  count 
of  a  petition,  the  other  on  a  second.  The 
first  count  is  under  section  650,  Rev.  St  1899 
(Ann.  St.  1906,  p.  667).  In  that  plaintiff 
charges  she  is  the  owner  of  10  acres  of  land 
described  by  metes  and  bounds  lying  in  Jack- 
son county  (the  description  Is  complicated 
and  Is  omitted);    that  defendants  and  each 
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of  them  are  claiming  some  title,  interest,  and 
estate  in  the  property,  etc.  Wherefore  plain- 
tiff prayed  the  court  to  ascertain,  determine, 
and  adjudge  title,  etc.,  as  provided  in  sec- 
tion 650.  The  second  count  is  in  common 
form  In  ejectment,  laying  ouster  as  of  Octo- 
ber 1,  1902,  and  putting  monthly  rents  at  $25, 
and  damages  at  $675. 

To  this  petition  defendant  Doerr  filed  sep- 
arate answers  by  counts.  Tio  the  first  count 
he  answered,  In  substance :  That  one  Morris 
Maun  was  the  owner  of  the  property;  that 
white  such  owner  on  a  certain  date  in  Janu- 
ary, 189C,  he  was  heavily  indebted  and  un- 
able to  pay  his  debts ;  that  for  the  sole  pur- 
pose of  defrauding  his  then  creditors  he  exe- 
cuted a  warranty  deed  conveying  the  prop- 
erty to  plaintiff,  then  his  wife,  who  was  a 
party  to  the  fraud;  that  the  deed  was  at 
once  put  of  record,  was  without  considera- 
tion in  fact,  and  expressed  a  consideration 
many  times  the  value  of  the  property;  that, 
as  part  of  the  fraudulent  scheme,  plaintiff 
and  her  husband,  Morris,  at  once  executed  a 
sham  deed  of  trust  to  a  trustee  for  defend- 
ant Christian  Doerr,  beneficiary,  pretending 
to  secure  a  pretended  note  due  Doerr  for 
$3,000;  that  there  was  no  consideration  for 
said  note  or  deed  of  trust;  that  the  latter 
was  also  put  of  record,  and  defendant  Doerr 
had  no  knowledge  of  the  execution  or  record 
of  said  sham  security  or  simulated  note; 
that  plaintiff,  without  the  knowledge  of  her 
husband,  subsequently  possessed  herself  of 
said  note  and  now  has  the  same;  that  in  1901 
a  suit  was  commenced  agalnt  Morris  Maun 
by  one  Fish,  who  was  a  creditor  of  his  prior 
to  the  execution  of  the  warranty  deed  to  Hel- 
en; that  such  proceedings  were  taken  in  that 
case  as  resulted  In  a  Judgment  in  favor  of 
Fish,  in  July,  1902,  In  the  Jackson  circuit 
court;  that  an  execution  was  Issued  on  the 
Fish  Judgment  and  levied  upon  the  property 
in  dispute  as  to  that  of  Morris  Mann;  that 
iefendant  Doerr  purchased  at  the  execution 
kale  on  the  6th  day  of  September,  1902,  in 
j;ood  faith  for  a  valuable  consideration  of 
$C00,  with  no  knowledge  of  the  warranty 
deed  from  Morris  to  Helen  or  of  the  sham 
trust  deed  In  his  own  favor;  that  at  that 
time,  and  at  all  times  subsequent  to  said 
fraudulent  conveyance,  Morris  Mann  was  in 
possesjsion  through  tenants  and  receiving 
rent;  that  presently,  after  the  land  was 
knocked  down  to  him  at  sheriff's  sale  on  the 
.  ITish  execution  and  Judgment  and  a  sheriff's 
deed  executed,  the  defendant  took  posses- 
sion, and  has  since  received  the  rents  and  is 
now  the  owner  and  entitled  to  possession; 
that  there  is  a  misjoinder  of  parties  defend- 
ant, In  that  defendant  Kahl  is  merely  a  ten- 
ant in  possession,  claims  no  title  or  right 
other  than  as  tenant,  and  is  not  a  necessary 
party.  This  answer  was  sworn  to  by  Chris- 
tian Doerr. 

In  his  separate  answer  to  the  second  count, 
defendant  repleads  the  averments  of  his  an- 


swer to  the  first  count  He  then  avers  that, 
while  he  is  the  owner  of  the  title,  he  is  not 
in  possession  of  the  premises,  but  that  his 
codefcndant,  Kahl,  is  in  actual  possession, 
and  therefore  there  is  a  misjoinder  of  par- 
ties defendant.  He  next  avers  that  he  was 
a  purchaser  In  good  faith  and  for  a  valuable 
consideration  at  the  execution  sale  under  the 
Fish  Judgment,  and  that  since  bis  purchase 
he  had  made  valuable  improvements,  viz., 
set  out  a  young  orchard  of  150  fruit  trees.  Im- 
proved and  repaired  the  house  and  bam  in- 
side and  out,  constructed  a  cistern  and  sunk 
a  well,  built  chicken  houses,  etc.,  to  the  val- 
ue of  $400,  and  be  prays  that,  if  plaintiff  re- 
cover possession,  then  that  he  may  recover 
the  cost  of  his  improvements  and  the  pur- 
chase price  by  him  expended.  The  answer  to 
the  second  count  is  also  sworn  to  by  him.  The 
defendant  Kahl  disavows  any  interest  in  the 
real  estate  by  bis  answer  to  the  first  count, 
and  all  knowledge  as  to  the  merits  of  the 
controversy,  says  he  is  a  mere  tenant  of 
Doerr,  and  pleads  a  misjoinder  of  parties  de- 
fendant as  to  that  count.  As  to  the  second, 
he  denies  each  and  every  allegation,  except 
he  admits  actual  possession  as  the  tenant 
of  Doerr.  He  alleges,  in  effect,  that  he  has 
no  claim  or  Interest  in  the  title  to  the  real 
estate  otherwise  than  as  tenant,  that  as  to 
the  second  count  there  Is  a  misjoinder  of  par- 
ties defendant,  for  that  Doerr  has  title,  but 
is  not  in  possession  of  the  land  and  is  not  a 
necessary  party.  In  reply  plaintiff  denied 
all  allegations  of  the  answers  relating  to  new 
matter,  and  then  makes  averments  by  way 
of  defense  to  such  matter  not  sustained  by 
the  proof  and  hence  Immaterial. 

At  the  trial,  on  motion  of  plaintiff's  attor- 
neys, a  severance  of  the  two  counts  was 
granted,  and  the  trial  proceeded  on  the  first. 
The  severance  was  over  the  objection  of  de- 
fendants and  exception  saved.  The  gist  of 
the  objection  was:  That  both  counts,  under 
the  pleadings,  were  in  equity;  that  the  sub- 
ject-matter of  each  was  the  same,  to  wit,  title ; 
that  the  parties  were  the  same,  and  it  was 
unfair  to  require  either  party  to  go  to  the 
trouble  and  expense  of  two  trials.  On  a  tri- 
al of  the  merits  on  the  first  count,  the  decree, 
as  said,  went  in  favor  of  plaintiff,  and  de- 
fendants appealed.  In  their  motion  for  a 
new  trial  on  that  count,  they  alleged  error 
in  granting  a  separate  trial ;  but  they  did  not 
complain  of  a  judgment  on  the  first  count 
without  awaiting  a  trial  on  the  second.  There 
was  motion  in  arrest  filed ;  but  there  was  no 
ground  in  that  motion  that  the  decree  be  ar- 
rested as  premature,  or  that  no  decree  could 
go  until  after  a  trial  on  the  second  count — 
In  other  words,  raising  the  point  that  there 
could  be  only  one  final  Judgment,  and  that 
should  go  only  after  a  trial  and  finding  on 
each  count,  and  cover  both.  Subsequently 
a  trial  on  the  ejectment  count  was  had,  and 
judgment  went  in  favor  of  plaintiff  for  pos- 
session, for  $217.15  damages,  and  fludiug  the 


Digitized  by 


Google 


Mo.J 


MANN  V.  DOBRR. 


monthly  rental  value  of  the  premises  at  $7.50. 
From  tbat  Judgment  defendants  also  appeal- 
ed here.  At  tbe  trial  on  the  second  count 
there  was  no  objection  made  to  the  effect 
that  by  taking  a  final  judgment  on  the  first 
count  the  second  >ra8  abandoned.  There  was 
an  objection  lodged  to  proceeding  on  the 
second  count,  put  npon  the  ground  tbat 
there  was  a  judgment  on  tbe  first  cotmt  ap- 
pealed from  by  giving  a  supersedeas  bond, 
and  tbe  appeal  was  pending  in  the  Supreme 
Court  and  undetermined,  1.  e.,  that  there 
Tvas  another  action  pending  covering  the 
same  cause  of  action  between  tbe  same  par- 
ties; the  objection  also  covering  the  point 
made  originally  against  a  separate  trial  on 
each  count,  viz.,  that  Iwth  counts  covered 
the  same  Issues.  Counsel  also  objected  be- 
cause there  was  a  misjoinder  of  parties.  It 
furthermore  appears  from  the  record  that 
the  case  on  the  second  count  was  set  down 
as  a  law  case,  but  was  changed  to  the  equity 
side  of  the  docket  at  the  request  of  defend- 
ants, acquiesced  in  by  plaintifC.  In  their  mo- 
tion for  a  new  trial  on  the  second  count,  no 
error  is  claimed  because  the  second  count 
was  abandoned  by  taking  a  prior  final  judg- 
ment on  the  first,  nor  is  any  such  contention 
made  in  this  court.  When  these  appeals 
reached  this  court  and  came  on  for  hearing, 
they  were  set  down  on  our  trial  docket  sep- 
arately. Thereupon  defendants  filed  a  mo- 
tion to  consolidate  them  into  one.  case ;  this 
on  the  grounds  that  the  separate  judgments 
really  constitute  but  one,  and  the  two  ap- 
peals one  appeal.  PlalntiCTs  filed  suggestions 
in  opposition;  this  on  the  theory  that,  while 
the  cases  are  between  the  same  parties  and 
on  separate  counts  of  tbe  same  petition,  yet 
they  were  tried  separately,  and  defendants 
took  separate  appeals,  that  the  motion  to 
consolidate  is  but  an  ingenious  attempt  to  es- 
cape tbe  effect  of  two  appeals,  from  the  fact 
that  the  appeal  from  the  judgment  on  the 
first  count  was  premature.  Defendants'  mo- 
tion to  consolidate  was  sustained.  Any  fur- 
ther matter  material  to  tbe  determination  of 
errors  assigned  will  appear  in  the  opinion. 

1.  Whatever  the  rule  elsewhere,  in  Mis- 
souri our  C!ode  of  Civil  Procedure  contem- 
plates only  one  final  judgment,  although  the 
petition  may  contain  several  counts,  some  at 
law  and  some  tn  equity,  and  although  sei>- 
arate  trials  be  had  therein  at  the  same  or 
different  terms  of  court  By  Rev.  St.  1899,  § 
694  (Ann.  St  1906,  p.  703),  it  Is  provided 
that:  "The  judgment  upon  each  separate 
finding  shall  await  the  trial  of  all  the  is- 
sues." See,  further,  section  773  (page  750). 
Plaintiff's  counsel  contend  that  defendants 
cannot  be  beard  on  their  appeal  from  the 
judgment  on  the  first  count  because  the  ap- 
peal is  premature;  but  plaintiff  may  not  say 
that  she  procured  the  judgment  to  be  enter- 
ed. It  was  final  in  form.  It  was  self-ex- 
ecuting and  adjudged  the  title  to  be  in  her, 
and  either  she  had  a  final  judgment  destroy- 
ing defendants'  title,  or  else  she  had  no  judg- 


ment at  all,  and,  on  the  latter  theory,  tbe 
cause  is  still  pending  below  on  the  first 
count.  If  the  judgment  below  was  errone- 
ously entered,  there  is  reason  in  defendants' 
appeal,  viz.,  that  they  be  eased  of  it  If  it 
was  not  erroneously  entered,  then  the  appeal 
cannot  be  premature.  Either  way,  we  rule 
the  point  against  plaintiff. 

2.  Of  the  assignment  of  error  in  granting 
separate  trials:  The  argument  of  learned 
counsel  for  defendants  In  that  behalf  pro- 
ceeds on  a  misapprehension.  The  causes  of 
action  stated  in  the  first  and  second  counts 
were  not  the  same,  as  they  argue.  Though 
title  was  in  Issue  on  the  second  count  as  in 
the  first,  the  second  count  was  in  ejectment, 
and  tbe  object  sought  was  possession.  Not 
so  in  the  first  That  count  was  under  sec- 
tion 6uO.  An  action  under  that  section  lies 
In  favor  of  one  in  or  out  of  possession  and 
against  one  in  or  out.  The  object  to  be  at- 
tained is  "to  ascertain  and  determine  the 
estate,  title  and  interest  of  said  parties  re- 
spectively in  such  real  estate,  and  to  define 
and  adjudge  by  its  judgment  or  decree  tbe 
title,  estate  and  interest  of  the  parties  sev- 
erally in  and  to  such  real  property."  Obvi- 
ously section  690  does  not  contemplate  a 
judgment  for  possession,  and  that  a  writ  of 
ouster  go.  This  for  the  very  good  reason 
that  under  that  section  one  in  possession 
may  sue  one  out.  The  precise  point  has 
been  ruled  and  is  no  longer  open  (Bedford  v. 
Sykes,  168  Mo.  8,  67  S.  W.  569).  So  that 
broad  and  flexible  as  the  section  is  in  terms, 
it  does  not  take  the  place  of  ejectment. 
Since  our  Code  permits  the  uniting  of  dif- 
ferent causes  of  action  in  the  same  petition 
(Rev.  St  i  593  [Ann.  St  1906,  p.  619])  to 
avoid  multiplicity  of  suits,  the  practice  has 
been  to  unite  a  count  under  section  650  with 
a  count  in  ejectment;  tbe  latter  to  carry  in- 
to effect  the  judgment  entered  on  the  for- 
mer. So,  under  warrant  of  the  Code,  the 
practice  has  been  to  permit  separate  trials 
where  there  Is  sensible  reason  for"  that 
course,  for  example,  where  one  count  may 
be  triable  to  a  jury  and  the  other  to  a  chan- 
cellor. There  was  no  error  in  granting  sepa- 
rate trials. 

3.  Of  misjoinder  of  parties  defendant:  De- 
fendants assign  error  on  this  behalf,  sepa- 
rating Itself  logically  into  two  branches. 
The  one  reckons  with  the  first  count  the 
other  with  the  second.  We  will  consider 
them  In  that  order. 

(a)  As  to  the  first  count:  Tbe  answers  al- 
lege, and  the  proof  shows,  that  Kahl  held 
under  a  written  lease  as  tenant  of  Doerr, 
and  that  be  was  in  possession  under  such 
lease  when  the  suit  began.  He  certainly 
claimed  an  "interest"  in  the  property.  Sec- 
tion 050  contemplates  tbat  all  persons  hav- 
ing or  claiming  to  have  any  title,  estate, 
or  interest  may  be  made  parties  defendant. 
The  point  is  ruled  against  defendants. 

(b)  Of  the  second  count:  The  question  on 
the  second  count  is  more  difficult    In  join- 
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tng  causes  of  action  In  one  petition,  the  stat- 
ute prescribes  that  causes  so  Joined  "must 
affect  all  the  parties  to  the  action."  Rev. 
St.  1890,  8  593  (Ann.  St  1906,  p.  619),  su- 
pra. The  reason  underlying  this  provision  Is 
apparent  There  must  be  Interests  In  com- 
mon In  the  subject-matter  of  the  litigation 
before  a  petition  can  unite  parties  as  de- 
fendants and  subject  them  to  common  bur- 
dens In  defense.  Confusion  would  enter 
through  any  other  door.  Doubtless  on  this 
theory  plaintiff  Joined  Doerr  and  Kabl  In 
the  second  count,  since  it  would  have  been 
Improper  Joinder  of  causes  of  action  If  the 
second  count  had  been  leveled  alone  against 
Kabl,  the  tenant  The  second  count  says 
nothing  about  tenancy.  The  fact  of  Kahl's 
tenancy  appears  for  the  first  time  in  the  an- 
swer. Therefore  a  demurrer  would  not  He 
for  misjoinder,  and  the  fact  of  misjoinder 
was  properly  pleaded  In  the  answer.  Eject- 
ment being  a  possessory  action,  a  petition 
would  be  bad,  absent  an  allegation  that  de- 
fendants are  the  persons  In  possession  of 
the  locus  in  quo.  Accordingly,  our  statutes 
provide,  as  did  the  common  law,  that  eject- 
ment should  be  brought  against  those  per- 
sons in  possession,  and  that  the  proof  should 
establish  the  fact  Rev.  St  1890,  |$  3056, 
3058,  3060  (Ann.  St.  1906,  pp.  1756,  1758,  and 
1759);  Llewellyn  v.  Llewellyn,  201  Mo.,  loc 
dt,  306  et  seq.,  100  S.  W.  40;  Hunter  v. 
Wethington,  205  Mo.  284,  103  S.  W.  543.  Un- 
der Rev.  St  1890,  i  8057  (Ann.  St  1006,  p. 
1757),  the  landlord  "may,  on  motion,  be 
made  a  codefendant."  That  statutory  pro- 
vision, it  seems.  Is  but  declarative  of  the 
common  low.  Sutton  v.  Casseleggl,  77  Mo., 
loc.  clt  408.  But  section  3057  is  In  the  na- 
ture of  an  option  extended  to  the  landlord. 
The  option  Is  his,  not  plaintiff's.  He  can 
come  in  or  stay  out  If  he  use  bis  option  to 
come  in,  plaintiff  cannot  dismiss  bim  from 
the  suit  Hayden  v.  Stewart,  27  Mo.  286. 
There  is  a  fixed  gulf  betweefa  the  proposition 
that  °  a  landlord  may  come  in  if  he  chose, 
and  the  other  proposition,  that  he  may  be 
brought  in,  willy  nllly,  If  plaintiff  chose. 
The  Hayden  Case  recognizes  that  gulf  of 
difference.  Its  ruling  that  the  landlord  may 
not  be  dismissed  out  of  the  case  by  plaintiff 
takes  him  out  of  the  class  of  ordinary  de- 
fendants Joined  on  the  Initiative  of  plaintiff, 
to  which  the  general  doctrine  applies  that  a 
plaintiff  may  enter  a  dismissal  as  to  one  or 
another. 

Morris  v.  Beebe,  54  Ala.  300,  is  a  soundly 
reasoned  case.  The  statute  In  AJabama  Is 
substantially  the  same  as  our  section  3057. 
After  full  consideration,  it  was  there  well 
ruled  that:  "Such  statutes  do  not  authorize 
the  plaintiff  to  malce  him  an  original  defend- 
ant, In  commencing  suit,  nor  dispense  with 
the  necessity  of  making  the  tenant  a  party 
defendant  They  simply  confer  on  the  land- 
lord a  right  to  Intervene  In  the  suit,  which 
he  may  waive  or  exercise  at  his  option.  If 
he  has  title  extending  beyond  the  term  he 


has  created  In  the  tenant,  whldi  can  be  af- 
fected by  the  suit.  It  will  be  his  Interest  to 
intervene,  and  the  title  and  the  right  of  pos- 
session will  generally  be  quieted  by  the  Judg- 
ment If  he  has  no  such  title,  there  Is  no 
reason  to  Justify  his  Intervention,  or  for 
making  him  a  party  defendant  The  statute 
evidently  contemplates  that  the  action  shall 
be  brought  only  against  the  party  in  actual 
possession,  and  not  against  a  party  having 
a  reversionary  title  to  the  possession.  •  •  • 
The  statute  contemplates  the  party  defend- 
ant shall  have  an  actual  possession,  on  which 
the  Judgment  may  operate.  This,  the  land- 
lord, who  has  for  a  term  divested  himself  of 
possession,  has  not,  and  he  is  not  a  proper 
party  defendant" 

We  think  the  doctrine  of  the  Alabama 
Case  is  right  on  principle,  and  that  the  de- 
cisions of  this  court  on  Itlndred  phases  of 
the  question  are  in  line  with  it.  In  most  of 
the  cases  where  the  question  has  been  ap- 
proached, the  landlord  was  the  sole  defend- 
ant. In  such  cases  it  was  uniformly  held 
that  plaintiff  could  not  recover.  In  other 
coses  (of  which  PhilUps  v.  PhUUps,  107  Mo. 
360,  17  S.  W.  074,  and  Kunze  v.  Evans,  129 
Mo.  1,  81  S.  W.  114,  are  samples),  it  was  rul- 
ed that  actual  occupancy  of  or  residence  up- 
on the  locus  is  not  a  necessary  element  of 
possession.  Those  cases,  however,  did  not 
deal  with  the  relation  of  landlord  and  ten- 
ant They  were  cases  where  the  defendant 
resided  elsewhere,  but  farmed  the  land  or 
held  possession  through  agents,  servants,  etc., 
and  where  the  possession  was  held  sufficient 
to  support  ejectment,  or  where  no  one  was 
in  actual  occupancy,  and  possession  was  held 
to  follow  the  true  title  and  be  in  the  owner. 
Certainly  the  right  doctrine  is  that  the  land- 
lord whose  tenant  Is  in  possession  is  not  a 
necessary  party  defendant,  and  it  may  be 
safely  ruled  that  he  is  not  a  proper  party 
defendant  at  the  instance  of  plaintiff.  There 
is  language  used  in  Hunter  v.  Wethington, 
supra,  to  the  effect  that  in  a  case  of  landlord 
and  tenant,  where  the  tenant  is  In  actual  pos- 
session, "the  action  may  be  brought  against 
both."  205  Mo.,  loc.  dt  201,  103  S.  W.  643. 
That  ruling  was  somewhat  obiter,  and  the 
language  used  is  too  broad  as  a  general  rule 
of  adjective  law.  The  facts  in  the  Hunter 
Case  were  not  dissimilar  to  those  dealt  with 
In  the  Phillips  and  Kunze  Cases,  supra,  and 
what  we  intended  to  rule  was  that  actual 
occupancy  by  residence  was  not  necessary 
to  support  ejectment.  We  did  not  intend  to 
rule  that  It  was  correct  practice  for  a  plain- 
tiff to  Join  the  landlord  out  of  possession 
with  his  tenant  in  possession  In  the  first  in- 
stance. In  the  Hunter  Case  the  landowner, 
although  not  living  on  the  place,  was  in  fact 
farming  the  greater  portion  of  it  The  house 
and  an  undescrlbed  garden  tract  were  In  pos- 
session of  a  tenant  who  was  not  sued. 

(c)  But  under  the  facts  of  this  record,  al- 
though Doerr  was  neither  a  necessary  or  a 
proper  party  defendant  in  the  second  count, 
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yet  it  does  not  follow  that  the  judgment  on 
the  second  count  must  be  reversed  because 
of  snch  irregularity.  Reversible  error  Is  de- 
scribed In  the  written  law  as  error  "ma- 
terially affecting  the  merits  of  the  action." 
Hev.  St  1899,  S  865  (Ann.  St.  1906,  p.  812). 
So  tender  was  the  lawmalcer  on  that  point, 
and  so  sedulous  was  he  to  establish  a  manda- 
tory legislative  policy  that  other  sections  of 
the  written  law  are  leveled  at  the  mischief 
of  leverslng  cases  for  errors  not  affecting 
the  merits.  For  instance,  section  659  (page 
679)  reads:  "The  court  shall,  in  every  stage 
of  the  action,  disregard  any  error  or  defect  In 
the  pleadings  or  proceedings  which  shall  not 
affect  the  substantial  rights  of  the  adverse 
party ;  and  no  Judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect." 
Not  only  must  the  error  originally  affect  the 
merits,  bat  the  error  must  not  be  waived  or 
cured.  On  either  view  we  cannot  agree  that 
the  irregularity  in  misjoinder  of  parties  de- 
fendant on  the  second  count  affects  the  mer- 
its.   This,  because: 

(1)  In  Sutton  v.  Casseleggi,  supra,  two  ten- 
ants each  holding  a  part  of  the  locus  in  quo 
under  a  separate  lease  from  a  common  land- 
lord were  joined  with  their  landlord  as  de- 
fendants in  ejectment.  In  that  case  recovery 
of  possession  was  ollowed  to  stand  because 
DO  substantial  injustice  accrued  to  defendants 
by  reason  of  the  error  In  the  proceeding. 
Page  409,  of  77  Mo.  The  trouble  in  that  case 
arose  over  the  damages,  and  It  was  held  in 
effect  that  a  judgment  for  general  damages 
against  the  two  tenants  and  the  landlord 
could  not  stand,  since  there  was  no  mutual- 
ity l>etween  the  tenants  In  liability.  There 
is  no  such  trouble  in  the  case  at  bar.  It  is 
plainly  not  against  natural  Justice  to  hold 
Doerr,  who  received  the  rents  from  Kahl 
and  had  them  In  pocket,  responsible  with  him 
In  making  plaintiff  whole,  in  case  plaintiff 
was  the  owner  and  entitled  to  possession. 
We  are  unable  to  see  in  what  way,  then,  the 
Irregujarity  affects  the  merits  of  the  case. 

(2)  But  we  need  not  let  our  ruling  stand 
on  that  foot  alone.  In  this  case  Doerr,  the 
landlord,  did  not  stand  upon  his  allegation 
of  misjoinder  of  parties  defendant.  To  the 
contrary  by  his  answer  to  the  second  count 
he  put  himself  precisely  in  the  attitude  he 
would  have  been  If  he  had  become  a  party 
through  his  own  motion ;  that  is,  he  took  the 
burden  of  the  defense  on  his  own  shouldei-s. 
He  Interjwsed  his  title  and  his  equities  as  a 
bulwark  between  plaintiff  on  one  side,  and 
his  tenant  Kahl  on  the  other;  this  in  order 
to  protect  the  latter  and  to  establish  his  own 
right.  Not  only  so,  but  he  pleaded  affirma- 
tive matter  and  asked  Individual  relief  by 
way  of  Judgment  for  improvements  and  for 
bis  outlay  in  purchase  price.  He  introduced 
testimony  tending  to  support  his  affirmative 
all^ations.  Under  such  circumstances  he 
must  be  held  to  waive  the  misjoinder  and  to 
have  healed  any  error  In  that  respect.  ' 

If  the  misjoinder  had  been  apparent  on 


the  face  of  the  petition,  and  he  had  demur- 
red for  that  cause  (as  he  must  in  order  to 
raise  the  point),  certainly  he  would  have 
waived  it  by  pleading  over  to  the  merits  aft- 
er an  adverse  ruling  on  the  demurrer.  We 
can  see  no  substantial  difference  in  his  present 
position.  That  a  landlord,  who  purposely 
takes  upon  himself  the  burden  of  supporting 
his  tenant's  possession,  thereby  makes  that 
possession  his  own  and  unites  his  fortunes 
with  his  tenant  as  joint  tort-feasors,  and  thus 
makes  himself  responsible  if  the  possession  is 
adjudged  wrongful,  is  supported  by  author- 
ity. Abeel  V.  Van  Gelder,  36  N.  Y.  513.  The 
point  is  ruled  against  defendants. 

4.  At  the  trial  of  the  ejectment  count  tbe 
decree  adjudging  title  in  plaintiff  under  the 
first  count  was  put  in  evidence  by  plaintiff, 
supplemented  by  oral  testimony.  Defendants 
assign  error  in  the  admission  of  that  decrea 
They  argue  that  the  decree  was  suspended 
by  a  supersedeas  bond,  and  that  the  cause 
of  action  on  that  count  was  pending  and  un- 
determined in  this  court;  but  we  need  not 
open  up  and  go  into  the  comedy  of  errors 
below  arising  from  irregularities  in  entering 
two  separate  judgments,  taking  two  separate 
appeals,  etc.  For  some  of  those  errors  de- 
fendants are  responsible,  for  others  plaintiff 
must  stand  sponsor.  If  defendants  had  filed 
a  motion  in  arrest  on  the  first  count,  calling 
the  court's  attention  to  the  fact  that  the 
Judgment  was  premature  and  should  be  ar- 
rested until  the  second  count  was  tried,  that 
would  have  given  the  lower  court  a  chance 
to  correct  the  irregularity.  If,  when  the  sec- 
ond count  was  tried,  defendants  had  objected 
to  going  to  trial  for  the  reason  that  a  final 
judgment  on  the  first  count  either  exhausted 
the  Jurisdiction  of  the  court  or  was  tanta- 
mount to  an  abandonment  of  tbe  second 
count,  the  court  would  have-  been  given  a 
chance  to  straighten  out  the  tangle;  but  de- 
fendants did  nothing  of  the  sort.  They  ap- 
pealed both  Judgments,  and  (what  Is  more) 
In  this  court  they  asked  us  to  consolidate 
the  cases  on  the  theory  the  two  records 
constituted  but  one  case,  one  judgment  and 
one  appeal.  This  court  took  that  view  of 
it,  whether  rightly  or  not,  and  defendants 
may  not  be  allowed  to  now  insist  on  any  ob- 
jection to  evidence  based  on  tbe  theory  that 
one  cause  was  pending  here  undetermined  at 
the  time  the  other  was  tried  below.  As  de- 
fendants procured  a  rule  here  that  the  judg- 
ments were  one  judgment,  in  effect,  they 
must  stand  on  that  theory.  In  Stone  y.  Per- 
kins (not  yet  officially  reported),  117  S.  W. 
717,  two  Judgments,  one  under  section  650, 
the  other  in  trespass  for  damages,  entered  on 
separate  trials  at  separate  days  on  separate 
counts  of  a  petition,  were  treated  as  one  flual 
judgment.  But  there  Is  no  merit  In  the  ob- 
jection to  introducing  the  finding  on  the  first 
count  as  evidence  at  the  trial  on  the  second. 
That  finding  and  decree  were  self-executing. 
The  supersedeas  bond  could  have  no  effect 
except  to  stay  execution  for  costs.    The  peii- 
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dency  of  the  appeal  did  not  destroy  the  ef- 
ficacy of  the  decree  as  evidence.  Rltter  v. 
Dem.  Press  Co.,  68  Mo.,  loc.  clt.  461;  State 
ex  rel.  v.  Dillon,  96  Mo.,  loc.  clt.  61,  8  S.  W. 
781 ;  State  v.  Barnett,  111  Mo,  App.,  loc.  dt 
557  et  seq.,  86  S.  W.  460.  The  point  Is  ruled 
against  defendants. 

5.  It  Is  suggested  that  under  Rev.  St.  1899, 
i  3072  (Ann.  St.  1906,  p.  1700),  Doerr  was  en- 
titled to  recovery  for  betterments  made  by 
him  in  good  faith  on  the  land.  By  answer  h& 
set  up  certain  disbursements  made  for  Im- 
provements and  asked  reimbursement;  but 
section  3072  and  succeeding  sections  of  the 
chapter  on  ejectment  dealing  with  improve- 
ments contemplate  a  new  proceeding,  inde- 
pendent in  character,  to  be  commenced  by  the 
unsuccessful  defendant  in  an  ejectment  suit 
before  ouster  by  writ  of  possession,  to  recov- 
er for  improvements.  Section  3073  (page 
1767)  prescribes  the  allegations  of  a  petition 
In  that  behalf.  Section  3074  (page  1767)  or- 
dains that  such  petitioner  may  have  an  in- 
junction in  aid  of  his  suit  to  stay  ouster  un- 
der the  ejectment  Judgment  until  the  value 
of  the  improvements  be  ascertained.  Other 
sections  provide  for  procedure  In  certain  con- 
tingencies. However,  it  has  been  held  that 
the  statutory  scheme-  for  recovery  for  im- 
provements is  not  preclusive  in  a  certain  state 
of  facts ;  that  in  a  certain  class  of  cases  the 
recovery  may  be  had  or  a  set-off  allowed  In 
the  ejectment  suit  Itself.  That  class  of  cases 
is  aptly  defined  in  Henderson  v.  Langley,  76 
Mo.,  loc.  clt.  228,  to  Include  cases  where  the 
defendant  in  ejectment  had  purchased  the 
land  from  the  plaintiff  or  In  administration 
proceedings  or  a  sale  under  mortgage  and 
had  paid  the  purchase  money,  entered  Into 
possession,  and  made  Improvements  In  good 
faith,  but  failed  to  obtain  the  legal  title  in- 
tended to  be  sold  and  could  not  have  specific 
performance.  In  that  class  of  cases  the  own- 
er of  such  legal  title  or  his  grantee  having 
notice  of  such  fact  will  not  be  permitted  to 
eject  such  purchaser  without  accounting  for 
the  purchase  money  and  paying  for  the  im- 
provements made.  Evidently  this  case  does 
not  fall  in  that  class  of  cases.  In  TIce  v. 
Fleming,  173  Mo.,  loc.  clt.  56,  57,  72  S.  W. 
080,  96  Am.  St.  Rep.  479,  Fox,  J.,  construed 
the  Henderson  Case,  supra,  to  decide  that  a 
defendant  In  ejectment,  in  order  to  have  the 
value  of  his  improvements  considered  by  way 
of  set-off  or  recoupment  In  the  ejectment 
proper,  must  hold  possession  or  occupancy  by 
a  claim  of  title  through  the  plaintiff;  other- 
wise his  action  for  improvement  must  be  an 
Independent  one  under  the  statute.  See 
Bristol  v.  Thompson,  204  Mo.  300,  102  S.  W. 
991.  It  is  insisted  by  plaintiff  that  the  claim 
for  improvements  was  taken  Into  considera- 
tion by  the  court  by  way  of  abatement  to 
the  damages  assessed.  Whether  that  be  true 
or  not,  we  rule  the  point  against  defendants, 
for,  if  the  improvements  were  considered  and 
^       offset  against  the  damages,  that  Is  the  end 


of  it.  On  the  other  hand,  defendant  was  not 
entitled  as  a  matter  of  law  to  have  improve- 
ments considered  In  the  ejectment  suit  prop- 
er, but  must  be  relegated  to  his  statutory  pro- 
ceeding, if  they  were  not  adjusted  as  claimed 
by  plaintiff. 

6.  This  brings  ns  to  the  merits  of  the  first 
count.    The  law  of  the  case,  we  think,  was 
well  settled  in  Welch  t.  Mann,  193  Mo.  304, 
92  S.  W.  98,  on  a  state  of  facts  so  similar  in 
vital  particulars  as  to  make  that  case  in 
point,  and  It  should  be  taken  with  this.    We 
have  compared  the  record  here  with  the  rec- 
ord there  in  which  one  Welch,  a  purchaser 
of  other  property  of  plaintiff  at  the  same 
execution  sale  under  the  same  execution,  sued 
her  for  title.     In  the  present  case  there  is 
more  positive  evidence  tending  to  show  the 
fraudulent  design  of  plaintiflTs  former  hus< 
band  in  executing  the  conveyance  to  plain- 
tiff;  but  this  evidence  chiefly  fell  from  the 
lips  of  plaintiff's  husband,  who  came  from  a 
distant  city  and  went  upon  the  stand  to  de- 
stroy his  wife's  title  by  an  expose  of  his  own 
moral  turpitude.    It  appears  sufficiently  that 
this  exhusband  has  Joined  hands  with  de- 
fendant Doerr.    They  are  shown  to  be  ancient 
cronies  and   Qlterally)   hobnobbing  friends. 
Dotirr  purchased  at  the  execution  sale  under 
an  execution  levied  on  Mann's  alleged  in- 
terest several  years  after  Mann's  conveyance 
to  bis  wife,  here  assailed,  was  executed  and 
put  of  record,  and  we  think  the  chancellor 
would  have  been  Justified  in  believing  that 
he  bought  at  the  request  or  suggestion   of 
Mann  himself  In  a  speculative  venture  de- 
pending for  ultimate  success  on  the  defeat  of 
Mrs.  Mann's  title.    That  Mrs.  Mbnn  did  not 
know  of,  consent  to,  or  participate  in  this 
frauduleut  scheme,  if  fraudulent  it  was,  la 
sufficiently  shown.    As  appears  In  the  Welch 
Case,  so  here,  she  took  title  in  pursuance  of 
an  executed  antenuptial  contract  based  on  a 
consideration  of  marriage.    Her  good  faith, 
however  closely  the  facts  are  considered,  is 
not  successfully  Impeached.    There  was  some 
evidence  tending  to  show  that  the  value  of 
Mann's  real  aud  personal  property  remaining 
In  his  hands  after  the  conveyance  to  Mrs. 
Mann  was  not  of  so  great  value  as  shown 
in  the  Welch  Case,  and  some  that  Mann  was 
indebted  to  a  greater  extent  than  appeared 
In  the  Welch  Case;    but  the  differences  in 
both  Instances  depend  on  the  credit  to  be 
given  to  the  evidence  of  Maun  himself,  who 
testified  at  both  trials  and  is  the  chief  wit- 
ness now,  as  then,  to  show  his  debts  and  as- 
sets.   It  is  apparent  that  he  shaded  bis  testi- 
mony given  at  the  first  trial,  to  aid  Doerr 
and  injure  his  former  wife  at  the  second 
trIaL     When  confronted  by  this  change   In 
his  testimony,  his  explanation  is  not  satis- 
factory.   The  chancellor  heard  and  saw.    We 
neither  see  nor  hear.    We  defer  to  him.    The 
curious  may  find  the  substantial  facts   set 
forth  in  Welch  v.  Mann,  supra  (q.  v.),  and 
no  useful  purpose  can  be  subserved  by  cestat- 
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iDg  tbem.  On  re-ezamlnatlon  we  are  satis- 
fled  with  ttie  conclusions  readied  In  the 
Welch  Cuse.  We  are  of  opinion  the  princi- 
ples of  law  there  declared  are  applicable 
here.    Hence,  as  we  ruled  then,  we  rule  now. 

Let  the  judgment  be  aflSrmed. 

It  is  so  ordered.    All  concur. 


BRANCH   Y.    PUBLISHERS: 
KNAPP  &  CO. 
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(Supreme  Court  of  Missouri,   Division  No.  2. 
June  29,  1909.) 

1.  LiBEi,  AND  Slander  (8  75*)  —  Actions — 
Venue. 

An  action  for  libel  baaed  on  an  article  in 
a  newspaper  publistied  by  a  corporation  in  one 
county  auu  circulated  in  another  county  may  be 
brought  in  the  latter  county. 

[EM.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  $  180;   Dec.  Dig.  $  75.*] 

2.  Libel  and  Slandeb  (i  123*)— Meanino 
OF  LiBEix>us  Publication— Question  fob 

JUBT. 

Where  the  words  in  a  publication  charged 
to  be  libelous  are  ambiguous,  or  where,  under 
the  circumstances,  they  are  susceptible  of  a 
double  meaning,  the  question  in  what  sense 
they  were  used  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §{  356-359;    Dec.   Dig.   i 

3.  Libel  and  Slandeb  ({  105*)— Meanino  of 
Libelous  Publication  —  Extrinsic  Evi- 
dence. 

Where  the  words  in  a  publication  charged 
to  be  libelous  are  ambiguous,  or  where,  under 
the  circumstances,  they  are  susceptible  of  a 
doable  meaning,  evidence  as  to  the  particular 
conditions  giving  the  words  a  libelous  meaning 
is  competent,  and  a  witness  may-  testify  as  to 
his  understanding  of  the  words  when  he  beard 
or  read  them ;  but  where  the  words  are  not 
ambiguous,  or  where  their  meaning  is  plain, 
and,  according  to  their  natural  and  ordinary 
significance  in  the  circumstances  attending  their 
publication,  are  not  libelous,  witnesses  cannot 
testify  as  to  their  understanding. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §§  282,  283,  202-294 ;  Dec. 
Dig.  S  105.*] 

4.  Libel  and  Slander  (§  10*)  —  Libelous 
Newspaper  Article. 

A  newspaper  article  averring  that  a  mem- 
ber of  the  General  Assembly  bad  l)een  induced 
hj  the  hospitable  attentions  of  a  candidate  for 
Lnited  States  Senator  to  declare  himself  as  a 
(upporter  of  the  candidate,  and  had  announced 
that  he  would  vote  for  him,  tliough  the  public 
had  previously  been  informed  that  be  could  not 
reconcile  his  conscience  to  vote  for  him,  does 
not  charge  the  member  with  bribery  and  is  not 
libelous,  in  view  of  the  evidence  of  the  candi- 
date's campaign  for  the  office  of  Senator  and 
the  member's  position  towards  the  different  can- 
didates. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  i  92 ;  Dec.  Dig.  §  10.*] 

6.  Libel  and  Slandeb  ({  123*)— Actions- 
Power  OF  Court— Constitutional  Provi- 
sions. 

Notwithstanding  the  constitutional  provi- 
sion as  to  actions  for  libel,  the  court  must  deter- 
mioe  matters  of  law  in  an  action  for  libel,  and 
must  exclude  incompetent  evidence. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  SS  356-359;    Dec  Dig.  § 


0.  Libel  and  Slandeb  ({  123*)- Actions- 
Power  OF  Court. 

Where,  in  an  action  for  libel,  the  court  de- 
termined that  the  article  did  not  charge  bribery, 
it  was  error  to  permit  witnesses  to  testify  that 
they  understood  the  article  to  charge  bribery, 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §i  356-359;    Dec.  Dig.  f 

7.  Libel  and   Slander  ({  1(^*)— Libelous 
Article. 

In  determining  whether  an  article  reflect- 
ing on  the  conduct  of  a  public  officer  is  libelous, 
it  is  proper  to  consider  the  circumstances  sur- 
rounding the  officer  and  the  publisher  of  the 
article  at  the  time  of  the  publication. 

[EM.  Note. — For  other  cases,  see  Lii>el  and 
Slander,  Cent.  Dig.  §§  282,  283,  292-294;  Dec. 
Dig.  i  105.*] 

8.  Libel  and  Slander  ($S  10,  48*)— Criti- 
cism OF  Public  Officer. 

It  is  not  libelous  to  point  out  a  seeming  in- 
consistency in  a  public  officer,  and  his  acts  are 
fairly  open  to  criticism  and  comment. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  |i  41,  91-96,  144-147;  Dec. 
Dig.  §g  10,  48.*] 

Appeal  from  Circuit  Court,  Lafayette 
County;    SamUel  Davis,  Judge. 

Action  by  Glover  C.  Branch  against  the 
Publishers:  George  Knapp  &  Co.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Wm.  H.  Chiles  and  Lehmann  &  Lehmann, 
for  appellant.  Reed,  Yates,  Mastin  &  Har- 
vey and  Horace  F.  Blackw^l,  for  respondent 


GANTT,  P.  J.  This  Is  a  suit  for  libel.  The 
petition  states: 

That  the  plaintiff  is  a  citizen  of  Missouri, 
and  a  resident  of  Lafayette  county.  The  de- 
fendant is  a  corporation  of  Missouri  engaged 
In  publishing  a  dally  newspaper  known  as 
the  "St  Louis  Republic,"  which  has  a  large 
daily  circulation  throughout  the  state  of  Mis- 
souri and  other  states  of  the  Union  and  In 
foreign  countries.  That  at  the  regular  No- 
vember election  held  In  November,  1904, 
plaintiff  was  elected  representative  of  La- 
fayette county  to  the  General  Assembly  of 
Missouri  on  the  Republican  ticket,  and  that 
he  has  since  duly  qualified  and  talcen  and 
now  holds  said  ofBce.  That  one  of  the  mat- 
ters to  come  before  the  General  Assembly 
at  its  said  session  to  be  held  in  the  month 
of  January,  1905,  was  the  election  of  a  Unit- 
ed States  Senator  to  succeed  Senator  Cock- 
rell.  That  prior  to  the  pubilcatlop  of  the 
article  complained  of  a  number  of  men, 
among  whom  was  Richard  O.  Kerens,  were 
publicly  aspiring  to  said  office  and  were 
seeking  to  secure  the  support  therefor  of  the 
Republican  members-elect  to  said  General 
Assembly.  That  prior  to  the  publication  of 
the  article  complained  of  It  had  been  charged 
In  various  newspapers  that  efforts  were  be- 
ing made  by  the  use  of  money  and  by  othet 
Improper  means  to  Influence  the  choice  for 
United  States  Senator  of  said  members  of  the 
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Legislature  elect  That  until  the  publication 
of  the  article  herein  complained  of  plaintiff 
possessed  a  large  number  of  personal  friends 
and  acquaintances  in  said  county  of  La- 
fayette and  tbrougbout  the  state  of  Mis- 
souri, and  was  generally  esteemed  as  a  good 
citizen  and  as  an  honest  man,  and  tbat  plain- 
tiff bore  and  had  always  borne  a  good  repu- 
tation in  the  matters  aforesaid.  That  de- 
fendant, well  knowing  the  facts  aforesaid, 
and  intending  and  contriving  wickedly  and 
maliciously  to  Injure  plaintiff  in  his  good 
name,  fame,  and  credit,  and  to  bring  him  in- 
to public  scandal,  infamy,  and  disgrace  with 
and  among  his  neigbbors  and  other  good  and 
worthy  citizens,  and  with  the  general  public 
of  the  state  of  Missouri,  and  to  cause  it  to  be 
suspected  and  believed  tbat  he,  the  said 
plaintiff,  was  a  member-elect  of  the  Legisla- 
ture of  the  state  of  Missouri,  and  that  as 
such  he  bad  accepted  and  received  gifts,  con- 
siderations, gratuities,  and  rewards  under  an 
agreement  tbat  his  vote,  opinion.  Judgment, 
and  decision  should  be  given  in  favor  of  the 
said  Richard  C.  Kerens  for  United  States 
Senator  In  the  election  for  United  States 
Senator  to  be  held  by  the  General  Assembly, 
and  tbat  because  of  said  gifts  and  rewards 
be,  the  said  plaintiff,  had  agreed  to  vote  for 
the  said  Richard  C.  Kerens  for  the  office  of 
United  States  Senator  at  said  election  so  to 
be  holden;  and,  further,  to  cause  it  to  be 
suspected  and  believed  that  he,  the  said 
plaintiff,  had  disregarded  bis  conscience  and 
intended  to  vote  against  his  conscience  be- 
cause of  favors  received  and  improper  and 
illegal  considerations  given  and  granted  in 
favor  of  the  said  Kerens;  and,  further,  to 
cause  it  to  be  suspected  and  believed  tbat 
plaintiff  had  bartered  away  bis  honor,  and 
that  he  was  a  man  without  honor,  and  that 
he  was  a  man  who  was  not  guided  by  his 
conscience  or  contruUed  by  his  duty  as  a  pub- 
lic officer,  and  thnt  he  had  disregarded  his 
duty  as  a  public  officer,  and  that  be  had  ac- 
cepted favors  of  an  improper  character  from 
said  Kerens,  and  caused  it  to  be  believed  tbat 
plaintiff  was  dishonest  and  corrupt  and  a 
venal  public  officer  and  that  he  committed 
a  crime  in  the  manner  aforesaid  of  accepting 
bribes,  and  was  liable  to  imprisonment  in 
the  penitentiary  for  a  term  not  to  exceed 
seven  years,  well  knowing  that  the  said  char- 
ges were  untrue;  and  did  on  Wednesday, 
December  14, 1904,  falsely,  wickedly,  and  ma- 
liciously compose,  print,  publish,  and  pro- 
cure to  be  published  in  its  newspaper,  the 
St.  Louis  Republic,  in  and  through  Lafayette 
county  and  all  the  other  counties  of  this 
of  the  Union,  and  through  foreign  countries, 
the  following  false,  malicious,  defamatory, 
and  libelous  article,  to  wit: 

"Branch  Eases  Conscience. 

"The  publication  of  letters  from  Represen- 
tative-elect Branch  and  Cook  of  Howell  and 
the  announcement   that   Brown  of  Grundy 


would  vote  for  Kerens  especially  serves  for 
many  explanations. 

"Branch  of  Lafayette  has  made  two  visits 
to  St  Louis  since  the  election.  The  first  time 
he  was  presented  to  Senator  BIklns  of  West 
Virginia  who.  It  is  said,  asked  him  very  so- 
licitously for  his  vote.  Mr.  Kerens  himself, 
previously,  according  to  the  story  which  he 
told  to  his  friends,  bad  opened  proceedings 
by  asking  him  if  he  could  use  any  transporta- 
tion or  whether  he  wanted  an  office.  Mr. 
Branch  did  not 

"Branch  did  not  see  the  llgbt  at  tbat  visit 
Last  Friday  he  returned.  The  next  morning 
he  called  at  the  Kerens  headquarters,  'Glad 
to  see  you,  Mr.  Branch,'  said  Mr.  Kerens  to 
him,  in  a  most  charming  manner.  'I  want  to 
talk  to  you  about  this  senatorshlp,  but  I  am 
very  busy  today  and  can't  you  stay  over  until 
tomorrow?  I  have  a  vacant  room  here  and 
you  might  Just  as  well  sleep  here  tonight 
It  won't  cost  you  a  cent' 

"Branch  demurred.  He  bad  told  some  of 
his  friends  Just  before  going  to  the  Planters 
that  he  'didn't  see  how  be  could  reconcile 
bis  conscience  to  vote  for  Kerens.'  But  the 
representative-elect  of  Lafayette  county  'bit* 
He  stayed  over  night.  Even  the  next  day 
Kerens  was  too  busy  to  talk  to  bim.  An- 
other night  at  the  Planters  and  the  theatre. 
It  was  easy  living.  Then  Colonel  Kerens 
talked.  And  to  make  a  long  story  short. 
Branch  of  Lafayette  'reconciled  his  con- 
science' to  the  extent  of  signing  a  letter 
pledging  bis  support  to  Kerens.  He  then 
went  home" 

— meaning  thereby  and  intending  to  mean, 
and  the  readers  of  said  newspaper  would 
understand  said  article  to  mean,  tbat  plain- 
tiff was  a  member-elect  of  the  Legislature 
and  a  public  officer,  and  that  be  had  declar- 
ed that  be  did  not  see  how  he  could  reconcile 
his  conscience  to  vote  for  Richard  C.  Ker- 
ens for  the  United  States  Senate,  but  that 
he  had  visited  the  said  Richard  C.  Kerens  at 
the  Planters'  Hotel  in  St.  Louis,  and  that 
there  he  had  been  entertained  at  the  expense 
of  the  said  Richard  C.  Kerens;  that  he  had 
visited  the  theater  at  his  expense  while  at 
said  hotel,  and  tbat  he,  the  said  plaintiff,  bad 
stayed  at  said  hotel  for  two  days  and  accept- 
ed the  gifts,  considerations,  and  gratuities 
from  the  said  Richard  C.  Kerens,  and  that  in 
consideration  thereof  had  promised  and 
agreed  to  give  bis  vote,  as  a  member  of  the 
General  Assembly,  in  favor  of  the  said  Rich- 
ard C.  Kerens  for  United  States  Senator ;  and 
further  meaning  and  Intending  to  mean,  and 
the  readers  of  the  newspaper  article  would 
understand  it  to  mean,  that  plaintiff  bad  ac~ 
cepted  and  received  bribes,  and  tliat  be  had 
laid  aside  his  conscience,  and  bad  willfully 
and  corruptly,  because  of  said  bribes,  gra- 
tuities, and  gifts,  agreed  to  cast  his  rote  in 
favor  of  the  said  Richard  0.  Kerens  for  Unit- 
ed States  Senator  from  the  State  of  Missouri ; 
and  further  meaning  and  intending  to  mean, 
and  the  readers  of  said  newspaper  artid* 
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n-onid  understand  It  to  mean,  that  plaintiff 
bad  been  guilty  of  the  crime  of  accepting 
bribes,  and  was  liable  to  be  Imprisoned  In 
the  penltentlarj  for  a  term  not  to  exceed 
seven  years;  and  further  meaning  and  In- 
tending to  mean,  and  the  readers  of  said 
newspaper  article  would  understand  It  to 
mean,  that  plaintiff  was  a  man  without  hon- 
or, and  that  be  had  bartered  away  his  con- 
science; that  he  had  agreed  for  a  corrupt 
and  improper  consideration  to  cast  his  rote 
in  favor  of  a  man  for  United  States  Sena- 
tor whom  he  knew  it  was  against  good  con- 
science to  vote  for ;  and  further  meaning  and 
Intending  to  mean,  and  the  readers  of  the 
said  newspaper  article  would  understand  it 
to  mean,  that  plaintiff  was  not  guided  by 
duty,  but  that  be  was  controlled  by  corrupt 
means,  and  that  he  was  a  purchasable  man 
and  a  man  who  could  not  be  trusted  as  a 
public  officer,  and  that  he  had  betrayed  his 
trust  as  a  member  of  the  Legislature. 

Plaintiff  says  that  said  article  was  untrue, 
and  that  each  allegation  thereof  was  untrue, 
and  that  the  defendant  well  knew  at  the 
time  of  the  publication  thereof  that  the  same 
was  untrue,  and  that  said  article  was  ma- 
liciously and  wickedly  contrived  for  the  pur- 
pose of  Injuring  the  plaintiff  In  his  good 
name  and  reputation,  and  to  vex,  oppress, 
destroy,  and  impoverish  him,  the  said  plain- 
tiff. The  damages  were  laid  at  $25,000  ac- 
tual damages,  and  $25,000  exemplary  or  puni- 
tive damages.  Oh  April  3,  lOOo,  defendant 
filed  a  motion  to  dismiss  the  cause  for  want 
of  jurisdiction,  which  motion  was  overruled 
June  7,  1905,  and  defendant  filed  its  bill  of 
exceptions.  The  defendant  then  filed  an  an- 
swer, the  first  count  of  which  was  a  plea  in 
abatement  to  the  Jurisdiction  of  the  circuit 
court  of  Lafayette  county,  and  by  the  second 
defense  It  admitted  that  it  published  its  said 
newspaper  on  December  14,  1904,  in  the  city 
of  St.  Louis,  but  denied  each  and  every  other 
allegation  in  the  petition  contained.  And, 
for  a  further  defense  to  said  petition,  the  de- 
fendant alleged:  That  at  the  time  complain- 
ed of  there  was  pending  in  the  state  of  Mis- 
souri the  matter  of  the  election  of  a  United 
States  Senator  to  succeed  the  Honorable 
Francis  M.  Cockrell,  whose  term  was  about 
to  expire.  That  one  R.  0.  Kerens  was  a 
candidate  for  said  office.  That  there  was 
being  maintained  by  or  for  the  said  Kerens, 
as  such  candidate,  a  lavish  hospitality  at 
the  Planters'  House,  a  hotel  in  the  city  of 
St  Louis.  That  the  plaintiff,  being  a  mem- 
ber-elect of  the  General  Assembly  of  the 
state  of  Missouri,  came  to  the  city  of  St 
Louis  and  did  pay  several  visits  to  the  rooms 
of  the  said  Kerens  in  the  said  Planters' 
House.  That  the  plaintiff  had  stated  to 
divers  persons  that  he  could  not  vote  for  the 
said  Kerens.  That  after  visiting  the  said 
Kerens'  rooms  or  quarters,  and  enjoying  his 
hospitality,  the  plaintiff  announced  himself 
as  a  supporter  of  said  Kerens,  and  the  de- 
fendant made  the  publication  complained  of 


as  a  publication  of  these  facts  and  as  legiti- 
mate comment  thereon,  being  a  matter  of 
public  interest  which  it  was  its  right  and 
duty  to  discuss  and  to  present  to  the  public, 
who  were  entitled  to  know  all  the  acts  and 
doings  of  the  candidates  for  the  office  of 
Senator,  and  of  the  meml>er8  of  the  Legisla- 
ture who  were  charged  with  the  duty  of 
electing  such  senator. 

For  further  defense  to  said  petition,  the 
defendant  alleges  that,  upon  and  prior  to  his 
first  coming  to  the  city  of  St  Louis  In  con- 
nection with  said  senatorial  candidacy,  the 
plaintiff  announced  to  various  persons,  and 
in  unqualified  terms,  that  he  could  not  bring 
himself  to  support  the  said  Kerens  for  the 
office  of  United  States  Senator,  and  his  posi- 
tion and  statements  in  this  respect  were  mat- 
ters of  common  report  in  the  said  city  of  St 
Louis.  That  said  Kerens  was  a  man  who 
had  long  participated  In  politics  of  Missouri 
and  was  well  known  to  the  public  men  of 
the  state,  and  the  matter  of  his  qualifications 
for  the  office  of  Senator  was  and  long  had 
been  well  understood  by  them.  That  after 
several  visits  to  the  headquarters  of  the  Ker- 
ens, the  said  plaintiff  changed  bis  attitude 
and  announced  himself  as  a  supporter  of  the 
said  Kerens,  and  thereby  caused  it  to  be  be- 
lieved, and  defendant  did  believe,  that  the 
attentions  and  hospitalities  of  the  said  Ker- 
ens and  his  supporters  bad  caused  such 
change  of  attitude  on  the  part  of  said  plain- ' 
tiff,  and,  so  believing,  the  defendant  publish- 
ed the  said  article  as  aforesaid,  without  mal- 
ice, and  as  a  matter  of  news  of  great  public 
interest  and  Importance.  * 

Wherefore,  having  fully  answered,  defend- 
ant prays  to  be  hence  dismissed  with  its 
costs. 

To  this  answer  the  plaintiff  filed  a  reply  In 
the  nature  of  a  general  denial  of  the  allega- 
tions of  the  answer. 

The  evidence  of  the  plaintiff  was  to  the  ef- 
fect that  the  capital  stock  of  the  defendant 
company  is  $500,000,  and  is  worth  more  than 
par.  The  circulation  of  the  paper  In  Decem- 
ber, 1904,  was  approximately  100,000  dally, 
and  extended  to  the  various  counties  of  this 
state  and  other  states.  Sixty  or  seventy 
copies  were  circulated  in  the  town  of  Lexing- 
ton. Various  residents  of  Lafayette  county 
testified  that  they  had  read  the  article  com- 
plained of.  These  same  persons,  over  the 
objections  of  the  defendant,  testified  as  to 
their  understanding  of  the  meaning  of  the 
article;  some  to  the  effect  that  the  article 
charged  Mr.  Branch  with  having  received  a 
bribe,  and  others  that  it  charged  him  with 
having  been  Influenced  by  Mr.  Kerens'  hos- 
pitality. Plahitlff  testified  that  in  Novem- 
ber, and  again  in  the  early  part  of  Decem- 
ber, 1904,  he  was  in  St  Louis,  and  was  at 
the  Kerens  and  Nledrlnghaus  headquarters 
at  different  times.  His  stopping  place  was 
at  the  Laclede  Hotel,  and  he  paid  bis  bills 
there.  In  this  he  was  corroborated  by  Mr. 
Pritchett,  the  clerk  of  the  hotel.  At  this 
time  be  accepted  a  dinner  invitation  from 
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Alex.  Xiedrlngbaus,  the  brother  of  Tbomas 
K.  NledringhauB,  the  latter  being  a  candi- 
date for  United  States  Senator,  but  be  ac- 
cepted no  hospitality  .at  the  bands  of  Mr. 
Kerens  nor  from  any  person  for  blm.  He 
did  not  tell  Mr.  Alex  Nledrlngbaus  that 
Kerens  bad  offered  him  transportation,  or 
that  he  could  not  reconcile  his  conscience  to 
vote  for  Kerens.  He  did  not  think  that  he 
had  any  knowledge  of  telling  Mr.  Madison  or 
Mr.  Van  Trump  that  Mr.  Kerens  bad  told 
Mr.  Elklns  that  he,  Branch,  was  a  man  aft- 
er his  own  heart  and  would  vote  for  him 
without  any  solicitation,  and  that  he,  Branch, 
told  Kerens  that  he  <was  running  too  fast; 
not  to  push  him  along,  or  words  to  that  ef- 
fect During  bis  canvass  for  the  office  of 
Representative  he  was  not  committed  to 
any  one  for  United  States  Senator.  His 
mind  was  not  made  up.  He  so  told  Mr. 
Madison  on  the  way  to  St  Louis  lu  the  lat- 
ter part  of  November.  In  fact,  he  had  made 
up  bis  mind.  He  was  asked  by  a  great 
many  who  bis  preference  was  for  SenatQr, 
and  be  told  them  that  be  bad  not  made  tip 
bis  mind  whom  he  would  support.  He  was 
going  by  Mr.  Welbom's  Instructions.  Mr. 
Welborn  was  his  Congressman,  andbad  ask- 
ed blm  not  to  commit  himself  openly.  He 
told  the  Kerens  people  privately  that  he  was 
with  them,  but  not  ready  to  commit  himself 
openly.  On  bis  visits  to  St.  Louis  he  told 
Mr.  Aklns  and  others  who  opposed  Kerens 
that  be  was  not  ready  to  commit  himself. 
Immediately  on  his  return  from  St  Louis  in 
December,  he  "wrote  the  letter  committing 
himself  to  kercns.  This  letter  was  publish- 
ed on  December  13tb,  and  on  the  14th  ap- 
peared the  article  which  is  the  foundation 
of  this  suit  After  this  article  was  publish- 
ed, it  was  generally  shoved  at  him  wherever 
he  went  aud  they  did  not  accept  him  as  a 
boarder  in  Jefferson  City  until  they  had  In- 
vestlgated  his  character.  Some  people  would 
stop  him  and  say  they  understood  that  be 
had  sold  out,  and  say,  "I  guess  you  will  buy 
lots  of  farms  and  get  Into  a  big  business." 
His  banker,  Mr.  Walter  Waddeil,  and  bis 
neighbors  Mr.  Grata  and  Mr.  Carter,  said 
they  believed  the  piece.  An  editorial  pub- 
lished In  the  Republic  of  December  5,  1904, 
entitled  "Reprehensible  Campaigning,"  was 
admitted  In  evidence  over  the  objection  of 
the  defendant  That  article  did  not  name 
any  senatorial  candidate,  but  condemned  as 
a  reprehensible  business  the  procuring  of 
editorial  Indorsements  for  a  money  or  any 
other  consideration. 

On  the  part  of  the  defendant  the  evidence 
tended  to  show  that  T.  K.  Niedringhans  was 
a  candidate  for  United  States  Senator  in 
1904.  His  brother,  Alex  Nledrlngbaus,  testi- 
fied that  Branch  came  to  see  him  about 
Thanksgiving,  1904,  toll  him  he  had  not 
made  up  his  mind  on  the  question  of  Sen- 
ator, but  that  he  had  met  Kerens  and  El- 
klns a  short  time  before,  and  that  Kerens 
had  introduced  Branch  to  Elklns,  and  told 
him  that  Branch  was  a  man  after  his  own 


heart,  and  was  going  to  vote  for  him  for 
Senator.  Branch  said  he  had  not  said  that; 
he  told  Kerens  that  he  was  going  too  fast; 
not  to  shove.  He  saw  Branch  also  the  same 
day,  and  asked  him  who  he  would  support 
for  Senator,  and  Branch  said  he  did  not 
know,  but  bis  conscience  would  not  permit 
him  to  vote  for  Kerens.  He  also  said  be 
was  afraid  to  go  back  to  Kerens  headquar- 
ters, because  Kerens  had  made  it  bo  attract- 
ive for  him  there. 

Van  Trump  testified  tliat  be  heard  part  of 
ihe  conversation  between  Branch  and  Madi- 
son, and  heard  Branch  say  he  told  Kerens 
he  was  going  too  fast 

C.  C.  Madison  testified  he  met  Branch  by 
appointment,  and  they  went  together  to  the 
Kledrlngbaua  headquarters.  Here  Branch 
detailed  bis  conversation  with  Kerens  at  the 
time  be  was  introduced  to  Senator  ESklus. 
When  Kerens  told  Elklns  that  Branch  had 
come  out  for  him,  Branch  told  blm  he  waa 
going  too  fast 

Aklns  testified  that  Branch  came  to  see 
him  in  November,  1904,  and  he  tried  to  get 
him  to  support  Parker,  but  Branch  would 
not  commit  himself — said  he  was  looking 
over  the  ground. 

E.  L.  Morse  was  one  of  the  Kerens  man- 
agers at  the  Planters'  House.  They  bad 
from  8  to  8  rooms  at  the  top  floor  of  the 
Planters',  and  a  part  of  the  time  15  or  20. 
He  saw  Branch  there  abput  Tbanksglviug, 
and  again  about  the  lOtb  of  December. 
Branch  did  not  take  dinner  there  then. 
Later,  about  the  13th  or  14th,  after  be  had 
come  out  for  Kerens,  Branch  was  there  for 
several  days.  Some  20  or  25  members  of 
the  I.iegislature  were  guests  of  Kerens. 

Thomas  Marks  was  another  Kerens  man- 
ager, and  was  at  the  Planters'.  At  times 
there  were  15  or  20  guests  sleeping  at  head- 
quarters. Col.  Kerens  was  "a  hospitable 
sort  of  chap";  be  was  hospitable  to  every 
one.  He  would  ask  them  to  stay  to  dinner, 
and  they  had  cigars  for  everybody  and  made 
up  theater  parties.  "We  were  doing  the  best 
we  could  to  advance  the  colonel's  interest  in 
any  proper  way.    Kerens  paid  the  bills." 

P.  E.  Burton  testified  that  he  is  now  an 
editor  in  Joplln;  was  formerly  a  reporter  of 
the  Republic,  and  was  on  the  Republic  in 
December,  1904;  he  wrote  the  article  com- 
plained of.  The  part  of  the  article  refer- 
ring to  Branch  appeared  only  in  the  fast 
mail  edition  of  the  Republic.  It  was  crowd- 
ed out  of  the  city  edition.  Witness  learned 
from  other  reporters  and  Alex  Nledrlngbaus 
that  Kerens  took  members  of  the  Legisla- 
ture to  theater  parties,  and  entertained  them 
in  other  ways.  Alex  Nledrlngbaus  and  Van 
Trump  told  witness  Branch  had  said  he 
could  not  reconcile  bis  conscience  to  vote  for 
Kerens.  Svfranger  had  tried  to  get  Burton 
to  go  into  partnership  with  him  and  buy  the 
Springfield  Republican ;  Kerens  said  he  could 
get  the  newspaper  for  him,  Swanger,  if  he 
would  support  him  (Kerens)  for  the  Benatei. 
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Swanger  refused  the  proposition.  A,  P.  Mur- 
phy told  Burton  of  efforts  of  Kerens  to  get 
Murphy  to  support  him  for  the  Senate.  Of- 
fered Murphy  $1,000  for  several  days'  ex- 
penses If  Murphy  -would  support  him;  Mur- 
phy declined  the  offer.  Burton  was  not  mov- 
ed by  malice  or  ill  will.  He  wrote  the  ar- 
ticle In  question  as  a  matter  of  political 
news.  It  was  not  his  purpose  to  charge 
bribery.  The  expression  "seeing  the  light" 
is  used  with  regard  to  any  one  who  changes 
his  opinion.  The  witness  Is  a  Republican  In 
politics,  and  Is  now  the  editor  of  a  newspa- 
per at  Joplln.  The  Republican  was  for  Gen- 
eral Cockrell  for  Senator.  As  between  the 
Republican  candidates  they  favored  no  one, 
but  were  opposed  to  Kerens.  Burton  saw 
Branch  about  the  Planters'  several  times 
prior  to  the  publication  In  question. 

Van  Trump,  recalled  for  cross-examlna- 
Hon,  said  Branch  did  not  state  In  any  con- 
versation with  him  and  Alex  Nledrinj?haus 
that  his  conscience  would  not  permit  him 
to  vote  for  Kerens,  and  he  did  not  tell  Bur- 
ton that  Branch  bad  so  stated. 

Plaintiff  testified  In  rebuttal  that  he  did 
not  tell  either  Alex  Nledrlnghaus  or  Van 
Trump  that  he  could  not  reconcile  his  con- 
science to  vote  for  Kerens,  and  he  did  not 
tell  Nledrlnghaus  that  he  was  afraid  to  go 
back  to  Kerens  because  they  made  It  so  at- 
tractive to  him. 

The  Jury  returned  a  verdict  for  the  plain- 
tiff for  $12,500.  The  defendant  in  due  time 
filed  Its  motions  for  new  trial  and  In  arrest 
of  Judgment,  which  were  overruled,  and 
thereupon  an  appeal  was  taken  by  the  de- 
fendant to  this  court. 

1.  The  first  assignment  of  error  Is  that  the 
circuit  court  of  Lafayette  county  was  with- 
out Jurisdiction  of  this  case,  because,  as  It 
Is  alleged,  the  defendant  did  not  publish  the 
alleged  libel  in  Lafayette  county,  and  did  not 
have  an  office  or  place  of  business  for  the 
transaction  of  any  business  In  said  county. 
The  learned  counsel  for  the  defendant  con- 
cede that  this  point  was  decided  adversely 
to  their  contention  In  Julian  v.  Kansas  City 
Star  Company,  209  Mo.  35,  107  S.  W.  490,  but 
they  reserve  the  point  In  this  case,  for  the 
reason  that  the  Julian  Case  has  not  yet  been 
decided  by  the  Supreme  Court  of  the  United 
States,  to  which  it  was  appealed.  We  are 
entirely  satisfied  with  the  conclusion  reached 
In  the  Julian  Case  by  the  court  in  banc,  and 
hence  this  point  Is  ruled  against  the  defend- 
ant upon  the  authority  of  that  case. 

2.  By  far  the  most  serious  point  raised 
on  this  appeal  Is  as  to  the  admissibility  of 
the  testimony  of  the  witnesses  on  behalf  of 
the  plalntltf  as  to  the  meaning  of  the  alleged 
libelous  article  which  forms  the  Itasls  of  this 
ca«e.  In  Julian's  Case  It  was  said  by  this 
court  in  banc:  "On  the  question  of  the  ad- 
missibility of  evidence  of  that  kind,  the  au- 
thorities are  not  entirely  uniform.  They 
•11  agree  to  this  extent,  viz.:  If  the  words 
are  unMguous,  or  if,  under  the  conditions 
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and  circumstances  In  which  they  are  used, 
they  are  susceptible  of  a  double  meaning,  the 
question  as  to  whether  they  were  used  In  one 
sense  or  the  other  Is  a  question  for  the  Jury. 
And  the  authorities  also  agree  that  testimo- 
ny showing  the  particular  conditions  and 
circumstances  which  are  thought  to  give  the 
peculiar  meaning  is  competent,  but  whether 
or  not,  after  those  conditions  and  circum- 
stances are  shown,  a  witness  should  be  al- 
lowed to  testify  as  to  what  he  understood 
the  words  to  mean  when  be  heard  or  read 
them,  there  is  a  difference  of  opinion."  In 
that  case  It  was  held  that  the  expression, . 
"Julian  Is  remembered  here  as  a  member 
of  the  Legislature  who  did  well  In  a  legis- 
lative way,  but  also  as  Stone's  chief  of  po- 
lice, of  whom  a  Democratic  senate  committee 
said,  'He  is  not  the  proper  man  for  th.e  posi- 
tion,' "  was  suflBciently  ambiguous  In  Its 
meaning  to  Justify  the  circuit  court  In  sub- 
mitting such  testimony  to  the  Jury  for  Inter- 
pretation. If  this  evidence  in  this  case  was 
admissible  at  all.  It  must  have  been  upon  the 
ground  that  the  language  of  the  article  pub- 
lished by  the  defendant  was  ambiguous,  and 
such  Is  the  contention  of  the  counsel  for 
plaintiff.  It  Is  Insisted  by  the  plaintiff  that 
while  the  article  does  not  In  express  terms 
charge  the  plaintiff  with  agreeing  to  vote  for 
Mr.  Kerens  for  a  cash  consideration.  It  did 
nevertheless  convey  the  Idea  or  Impression 
that  plaintiff  had  agreed  to  vote  for  Mr.  Ker- 
ens for  some  reason  other  than  one  which 
ought  to  have  actuated  a  member  of  ■  the 
Legislature  who  was  honestly  and  conscien- 
tiously trying  to  discharge  the  duty  he  owed 
himself  and  his  people.  The  words  which 
seem  to  the  plaintiff  to  Impute  to  him  a  sin- 
ister motive  were  the  headlines  "Ease  His 
Conscience;"  "Did  not  See  the  Light;"  "Bit;" 
and  "Reconciled  His  Conscience." 

The  circuit  court  directed  the  Jury  that 
this  article  did  not  charge  the  plaintiff  with 
having  accepted  a  money  bribe  from  R.  C. 
Kerens  for  his  support  of  the  said  Kerens 
for  the  Senate,  and  that,  In  determining 
whether  or  not  the  publication  was  libelous, 
the  Jury  were  not  to  consider  It  as  making 
a  charge  of- bribery.  In  so  doing,  we  think 
the  court  correctly  Interpreted  the  article. 
There  was  no  hint  of  money  being  used  to 
obtain  the  vote  of  plaintiff  anywhere  In  the 
article.  There  was  no  charge  of  bribery, 
directly  or  indirectly,  and  no  ground  for 
construction  or  Interpretation  of  the  article 
upon  that  theory.  When  this  evidence  was 
first  offered  as  to  how  this  article  was  under- 
stood by  the  witnesses  who  read  It,  the  court 
sustained  the  objection  to  the  testimony,  but, 
later  on,  permitted  witnesses  to  give  their 
understanding  of  the  testimony.  Thus,  Judge 
Cbinn  testified  that  he  understood  the  article 
to  mean  that  plaintiff  had  been  offered  and 
had  accepted  a  valuable  consideration  from 
Mr.  Kerens,  by  reason  of  which  he  changed 
bis  vote  from  Nledrlnghaus  to  Kerens.  On 
cross-examination  be  stated  that  be  under- 
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stood  the  article  to  be  tbat  plaintiff  had  got- 
ten boodle  or  corrupt  money.  Mr.  W.  B. 
Ming  testified  that  he  considered  the  article 
a  reflection  upon  Mr.  Branch's  political  In- 
tegrity, tbat  he  had  changed  his  vote,  and 
that  for  a  consideration;  he  would  not  say 
for  a  money  consideration,  but  a  considera- 
tion of  pecuniary  value.  Other  witnesses 
testified  to  practically  the  same  effect 

The  contention  of  the  defendant  is  that 
the  language  is  perfectly  plain  and  unambigu- 
ous, and  that  there  was  no  ground  for  ad- 
mitting this  testimony  of  these  witnesses  as 
to  their  understanding  of  what  the  article 
'meant  This  court  has  settled  that  the  con- 
stitutional proTision  respecting  libel  suits  does 
not  divest  the  judge  of  his  duty  to  determine 
matters  of  law  arising  in  the  case,  Just  as  In 
any  other  case.  In  Heller  v.  Pulitzer  Pub- 
lishing Company,  153  Mo.  205,  54  S.  W.  457, 
this  court  said:  "Thus  In  the  first  instance, 
upon  demurrer  or  plea  Interposed  by  the 
defendant,  the  court  decides  the  question  of 
libel  or  no  libel.  If  the  decision  Is  for  the 
defendant,  the  matter  ends  as.  to  that  court ; 
but  if  it  is  against  the  defendant,  the  case 
must  go  to  the  Jury  upon  the  question  of  libel 
or  no  libel,  the  court  directing  the  jury  as 
to  the  general  principles  of  law  touching 
libel ;  but  the  jury  are  at  liberty  to  follow 
their  directions  or  not,  and,  if  the  Jury  find 
for  the  defendant,  the  case  ends  there  as  to 
that  court;  but  if  the  jury  find  against  the 
defendant,  a  motion  in  arrest  by  the  defend- 
ant will  lie  in  the  same  manner  it  would  hare 
done  before  the  passage  of  the  act."  Ukman 
V.  Dally  Record,  189  Mo.  391,  392.  88  S.  W.  60. 
So  that.  If  this  evidence  was  incompetent 
it  was  under  our  decisions  the  duty  of  the 
court  to  exclude  It  just  as  if  it  were  incom- 
petent evidence  in  any  other  case.  As  we 
understand  the  opinion  in  the  Julian  Case, 
if  the  words  of  an  article  are  not  ambiguous, 
if  their  meaning  is  plain,  and  according  to 
their  natural  and  ordinary  significance  in  the 
circumstances  attending  their  publication  they 
do  not  charge  a  libel,  then  the  testimony  of 
witnesses  as  to  their  understanding  of  the 
meaning  of  such  article  is  not  admissible. 
In  the  Julian  Case  the  testimony  was  receiv- 
ed on  the  ground  that  the  language  of  the 
publication  was  ambiguous  or  double  In  its 
significance,  and  that  view  was  strenuously 
combated  by  the  minority  of  the  court  Ad- 
hering, as  we  do,  to  the  majority  opinion  in 
that  case,  the  question  still  recurs,  was  the 
article  upon  which  this  action  for  libel  is 
predicated  so  ambiguous  or  double  in  its 
meaning'  that  it  was  competent  to  admit  the 
testimony  of  witnesses  as  to  their  under- 
standing of  its  meaning? 

Before  proceeding  to  a  critical  examination 
of  the  article  itself,  we  may  premise  that 
the  admission  of  this  evidence  has  produced 
a  most  anomalous  condition  of  affairs  from  a 
legal  standpoint,  to  wit,  the  circuit  court 
authoritatively  instructing  and  advising  the 
Jury  that  the  said  publication  complained  of 


does  not  charge  the  plaintiff  with  having  re- 
ceived a  money  bribe  from  R.  C.  Kerens  for 
his  support  for  the  office  of  United  States 
Senator,  and  in  determining  whether  or  not 
the  publication  was  libelous  the  jury  were 
not  to  consider  it  as  making  a  charge  of 
bribery,  and  yet  the  court  permitted  Judge 
Chinn  and  other  witnesses  to  testify  to  the 
jury   that   he   understood   it   to   mean   tbat 
plalntl'ff  had  gotten  boodle  or  corrupt  money 
to   change   his   vote   from    Nledringhaus    to 
Kerens,  and  thus  the  jury,  who  were  to  de- 
termine whether  this  was  libel  or  not,  were 
left  to  prefer  the  interpretation  of  this  ar- 
ticle by  these  witnesses  who  read  it  to  the 
construction  which  the  court  itself  put  upon 
it    It  is  obvious,  we  think,  that  any  system 
of  judicial  investigation  which  leads  to  such 
a  conclusion  as  the  above  is  contrary  to  all 
of  our  conceptions  of  the  prerogative  of  the 
judge  in  directing  a  jury  on  all  questions  of 
law.    If  we  are  right  in  holding  that  previous 
decisions  of  this  court  in  Heller  v.  Pulitzer 
Publishing  Company,  153  Mo.  205,  54  S.  W. 
457,  and  Ukman  v.  DaUy  Record,  189  Mo. 
378,  88  S.  W.  60,  uphold  the  power  of  a  judge 
in  a  libel  case  to  determine  all  matters  of 
law  arising  in  the  case  in  an  action  for  libel 
-as  well  as  In  any  other  case,  then  unques- 
tionably it  was  the  duty  of  the  circuit  court. 
If  he  was  of  the  opinion  that  the  article  In 
question  did  not  charge  the  plaintiff  with 
bribery,  to  so  instruct  the  jury,  and  he  erred 
in  receiving  the  testimony  of  witnesses  which 
directly  contradicted  the  instructions  which 
he  gave  to  the  Jury.    As  said  by  this  court  in 
Julian  V.  Kansas  City  Star  Co.,  209   Mo.. 
loc.  cit.  79, 107  S.  W.  503 :  "It  will  be  noticed 
tbat  the  authorities  above  quoted  consider 
the  subject  of  the  interpretation  of  the  al- 
leged defamatory  words  under  three  beads : 
First,  words  that  are  not  ambiguous  or  dou- 
ble In  their  meaning ;   second,  words  on  their 
face  susceptible  of  more  than  one  meaning; 
third,    words    Innocent    in    themselves,     but 
which  derive  an  offensive  meaning 'because  of 
certain  conditions  and  circumstances  under 
which  they  were  uttered.    In  the  first  there 
is  no  question  for  the  jury  (at  least  la  the 
sense  of  its  being  a  question  of  fact)."      So 
that  the  circuit  court  having  determined  in 
Its  own  mind  that  the  language  of  this  arti- 
cle was  not  susceptible  of  a  charge  of  bribery, 
the  court  in  our  opinion  erred  in  permitting 
the  witnesses  to  state  tbeir  understanding  of 
the  article  to   be  that  it  did   charge    the 
plaintiff  with  having  received  boodle  or  cor- 
rupt money  to  change  his  vote  from  Nledring- 
haus to  Kerens. 

The  learned  counsel  for  the  plaintitr  In 
their  brief  say :  "No  one  can  read  the  article 
here  sued  on  without  being  convinced  that, 
while  the  writer  did  not  in  express  terms 
charge  the  plaintiff  with  agreeing  to  vote  for 
R.  C.  Kerens  for  Senator  for  a  cash  consid- 
eration, he  did  nevertheless  seek  to  convey 
the  idea  or  impression  that  the  plaintiff  had 
agreed  to  rote  for  Kerens  for  some  reason 
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other  than  a  reason  which  ought  to  actnate 
a  member  of  the  Legislature  who  was  hon- 
estly and  conscientiously  trying  to  discharge 
a  duty  he  owed  to  himself  and  to  his  peo- 
ple." 

Having  reached  the  same  conclusion  that 
the  circuit  court  did,  that  the  article  did  not 
charge  bribery  of  the  plaintiff,  was  It  libel- 
ous notwithstanding  it  did  not  charge  him 
with  having  received  a  money  bribe?  The 
court  instructed  the  Jury  that  the  publication 
did  not  charge  plaintiff  with  having  received 
a  money  bribe  from  Kansas  City  for  his  sup- 
port of  Kerens  for  United  States  Senator, 
but  charged  in  substance  that  the  plaintiff 
was  by  the  hospitality,  attentions,  and  solici- 
tations of  said  Kerens  induced  to  give  him 
his  support,  although  plaintiff  had  previously 
said  he  could  not  reconcile  his  conscience  to 
vote  for  Kerens;  and  if  the  Jury  believed 
that  the  defendant's  reporter  who  wrote  the 
article  was  induced  by  the  conduct  of  plain- 
tiff to  believe  that  the  publication  was  true 
in  substance,  and  that  the  conduct  of  plain- 
tiff was  fairly  and  reasonably  calculated  to 
induce  such  belief,  and,  so  believing,  the 
reporter  wrote  and  published  said  article 
without  malice  and  as  a  proper  piece  of  in- 
fbrmation  for  the  public,  the  verdict  should 
be  for  the  defendant  In  determining  wheth- 
er the  article  was  libelous.  It  is  fair  and 
proper  to  take  into  consideration  the  circum- 
stances surrounding  the  plaintiff  and  the  de- 
fendant at  the  time  of  the  said  publication. 
Now,  as  disclosed  by  the  record,  there  was 
a  general  election  in  Missouri  in  the  early 
days  of  November,  1904,  at  which  members 
of  the  General  Assembly  were  elected,  who 
were  to  elect  a  United  States  Senator.  The 
Republicans  had  a  majority  on  Joint  ballot 
in  the  Legislature.  By  Thanksgiving  day  Mr. 
Kerens  had  opened  headquarters  In  St.  Louis 
from  which  to  promote  his  candidacy  for 
United  States  Senator.  He  had  several  man- 
agers, among  whom  were  James  E.  Goodrich, 
R  Lb  Morse,  and  Thomas  R.  Marks.  He  had 
Sve  rooms  regularly  assigned  to  him  at  the 
Planters'  House  In  St  Lonis,  and  more  when 
wanted.  He  kept  what  might  be  termed 
"open  house"  at  the  Planters',  and  visitors 
from  all  parts  of  the  state  were  generously 
entertained  and  looked  after.  Fifteen  or 
twenty  people  at  a  time  ate  there  and  were 
famished  rooms  and  cigars  at  the  expense 
of  Mr.  Kerens.  In  the  evening,  it  seems 
there  were  theater  parties,  and  this  was  kept 
op  until  the  Legislature  convened  at  the 
capltaL  The  plaintiff  was  a  member-elect  of 
the  General  Assembly  and  a  Republican  in 
fcUaca.  According  to  his  testimony,  even 
before  his  election,  he  had  determined,  if 
elected,  to  vote  for  Mr.  Kerens.  "I  knew  I 
would  vote  for  Kerens  if  I  was  elected." 
And  yet  when  he  was  asked,  as  he  admits, 
by  various  persons,  including  members  of  his 
own  political  party,  whom  he  would  vote  for, 
be  answered  always  that  he  was  not  commit- 
ted to  any  one,  and  that  he  had  not  decided 


what  he  would  do.  He  was  pursuing  this 
course,  he  says,  under  directions  from  Mr. 
Welbom,  the  Republican  Congressman  from 
plaintiff's  congressional  district.  After  his 
election  he  visited  St  Louis  on  two  occa- 
sions, first  In  November,  and  again  in  the 
early  part  of  December.  He  stopped  at  the 
Laclede  Hotel,  and  paid  his  bills  there.  He 
testified  that  he  was  at  the  Kerens  and  Nie- 
drlnghaus  headquarters  at  different  times. 
He  accepted  a  dinner  invitation  from  Alex 
Nledrlnghaus,  the  brother  of  Thomas  K. 
Nledrlnghaus,  one  of  the  candidates  for  the 
Senate,  but  accepted  no  hospitality  at  the 
bands  of  Kerens.  He  says  he  told  Mr.  Nled- 
rlnghaus he  would  not  commit  himself  at  all 
at  that  time,  but  told  Mr.  Kerens  that  while 
he  was  personally  for  him  he  would  not  com- 
mit himself  to  him  at  that  time,  because  he 
wanted  to  see  if  public  sentiment  at  home 
would  back  him.  He  did  not  want  to  go 
against  bis  constituents.  He  told  Mr.  Madi- 
son that  it  was  none  of  bis  business  what 
he  was  going  to  do,  and  he  told  Mr.  Akins, 
the  National  committeeman,  that  he  was 
not  ready  to  commit  himself.  Indeed,  he 
was  evasive  to  everybody  except  Mr.  Kerens 
and  the  Kerens  managers.  By  the  public 
generally,  It  was  understood  that  he  had  not 
made  up  his  mind  as  to  whom  he  would  sup- 
port for  the  Senate.  When  he  came  to  St 
Louis  be  was  often  at  the  Planters'  House, 
mingling  with  the  guests  at  Mr.  Kerens'  head- 
quarters. He  was  fully  advised  as  to  the 
nature  of  the  campaign  which  Mr.  Kerens 
was  conducting.  On  this  subject  he  says: 
"I  saw  what  they  were  trying  to  do;  when 
I  got  down  and  saw  what  they  were  trying 
to  do,  I  made  up  my  mind  to  come  out  for 
blm  (Kerens)  publicly." 

The  defendant  newspaper  could  only  know 
what  plaintiff  announced  for  the  public  ear, 
and  that  was  that  he  had  not  made  up  bis 
mind,  and  wished  to  consult  with  his  con- 
stituents. Kerens  and  his  hospitality  (and  to 
what  extent  be  shared  it  the  public  could 
not  know)  were  the  only  things  apparently 
that  could  Intervene  between  a  mind  that 
was  not  made  up,  and  one  that  had  become 
absolutely  fixed.  These  appearances  were 
created  by  the  plaintiff  himself.  Obviously, 
If  the  plaintiff  had  been  as  frank  with  the 
public  as  he  was  with  Kerens  and  his  man- 
agers, he  would  not  have  Invited  the  criticism 
contained  in  the  article.  On  the  surface  of 
things,  the  impression  created  by  his  own  as- 
sertions, the  public  generally  were  given  to 
understand  that  he  bad  not  been  able  to 
make  up  his  mind  as  to  how  he  would  vote 
for  United  States  Senator.  In  this  apparent 
state  of  mind  he  bad  gone  to  St  Louis,  and, 
while  he  said  he  did  not  accept  any  pecun- 
iary hospitality  from  Mr.  Kerens  or  his 
managers,  he  did  mingle  frequently  with  Mr. 
Kerens'  friends  at  the  Planters'  House,  but 
as  defendant  had  been  Informed,  had  stated 
that  he  could  not  reconcile  his  consd^ice  to 
vote  for  Kerens.    In  a  short  time,  or  In  a 
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few  days  at  least,  after  having  met  Mr. 
Kerens  and  mingled  wltb  bis  managers  at 
the  headquarters  at  the  Planters'  House,  he 
came  out  In  an  open  letter  pledging  his  sup- 
port to  Mr.  Kerens,  so  that  the  defendant 
and  Its  correspondent  and  others,  who  were 
watching  the  political  situation,  drew  the 
conclusion  that  plalntllT  had  made  up  bis 
mind  In  St.  Louis,  to  support  Mr.  Kerens, 
and  that  he  had  been  Induced  to  do  so  by 
Mr.  Kerens'  solicitations  and  hospitality;  and 
the  conduct  of  the  plaintiff  was  fairly  and 
reasonably  calculated  to  Induce  this  belief, 
and  this  la  the  whole  purport  of  the  article 
on  which  this  libel  Is  based. 

Read  in  the  light  of  the  circumstances 
surrounding  the  parties,  and  In  view  of  the 
political  contest  at  that  time  going  on  for 
United  States  Senator,  In  view  of  the  letter 
which  had  Just  been  published  the  day  be- 
fore, In  which  plaintiff  pledged  himself  to 
support  Kerens,  we  are  unable  to  discover 
anything  in  this  article  further  than  an 
attempt  to  explain  when,  and  where,  and 
how  plaintifT  became  converted  from  his  in- 
decision as  to  his  vote  to  an  absolute  pur- 
pose to  vote  for  Kerens. 

We  are  unable  to  find  any  charge  of  cor- 
ruption of  plaintiff  by  Mr.  Kerens,  or  any- 
thing Smacking  of  a  bribe;  on  the  contrary, 
a  fair  summing  up  of  the  whole  article 
amounts  to  nothing  more  than  that,  that 
plaintiff  by  the  hospitable  attentions  and  so- 
licitations of  Mr.  Kerens  had  been'  induced 
to  declare  himself  as  one  of  his  adherents, 
and  to  announce  that  he  would  vote  for  him, 
although  the  public  had  previously  been  In- 
formed that  he  had  said  he  could  not  recon- 
cile his  conscience  to  vote  for  Kerens. 

In  our  opinion,  there  was  nothing  in  this 
article  that  was  libelous  within  the  meaning 
of  our  law  as  to  what  constitutes  a  libel. 
While  the  plaintiff  contends  that  notwith- 
standing this  article  does  not  charge  that  he 
was  Induced  to  agree  to  vote  for  Mr.  Kerens 
for  a  cash  consideration,  yet  he  contends 
that  the  article  sought  to  create  the  Impres- 
sion that  plaintiff  had  agreed  to  do  so,  for 
some  other  reason,  one  which  ought  not  to 
have  actuated  a  member  of  the  Legislature, 
who  was  trying  to  discharge  the  duty  he 
owed  himself  as  well  as  to  his  people;  but 
what  that  reason  was  is  not  stated  In  any 
concrete  form,  so  that  we  may  be  able  to 
determine  that  it  would  be  libelous  to  ascribe 
it  to  the  plaintiff. 

The  plaintiff  was  a  public  officer.  The 
article  related  to  his  action  as  such,  to  wit, 
his  vote  for  United  States  Senator,  and  as 
such  was  subject  to  a  fair  criticism  by  the 
newspaper  press.  It  Is  not  libelous  merely 
to  point  out  a  seeming  Inconsistency  In  a 
public  officer,  and,  while  our  laws  rigidly 
protect  the  private  character  of  the  citizen, 
the  acts  of  a  public  officer  are  fairly  open  to 
criticism    and    comment.     No   honest   officer 


has  any  right  to  complain  of  just  and  fair 
criticism,  and,  when  the  article  In  question 
is  read  in  the  light  of  the  then  surrounding 
circumstances,  it  Is  nothing  more  than  a 
comment  upon  the  conduct  of  plaintiff  In 
maldng  a  change  of  position  in  the  senator- 
ship  from  what  the  public  had  been  led  to 
believe  it  had  been  up  to  the  time  his  letter 
indorsing  Mr.  Kerens  was  published.  While 
there  arc  certain  slang  words  used,  there  is 
no  pretense  that  they  imported  any  corrupt 
conduct  on  bis  part  Indeed,  but  for  the 
Incompetent  testimony  as  to  the  meaning  of 
the  article,  we  cannot  conceive  of  the  Jury 
rendering  the  verdict  they  did  in  this  case. 
In  our  opinion,  the  article  did  not  charge 
bribery;  It  was  not  ambiguous,  but  was  mere- 
ly a  statement  of  the  circumstances  attend- 
ing plaintiff's  announcement  of  his  inten- 
tion to  support  Mr.  Kerens,  and  a  change 
from  his  announced  position  on  the  sena- 
torial question  prior  to  that  time,  and,  in  our 
opinion,  was  the  subject  of  fair  and  Just 
criticism  of  official  conduct,  and  did  not 
amount  to  a  libel. 

Having  come  to  this  conclusion,  It  is  un- 
necessary to  discuss  other  propositions  ad- 
vanced for  a  reversal  of  the  Judgment 

The  Judgment  Is  reversed. 

BURGESS  and  FOX,  JX,  concur. 


HOLMES  V.  ROYAL  FRATERNAL  UNION. 

(Supreme  Court  of  Missouri,   Division  No.   2. 
June  29,  1909.) 

1.  Libel  and  Slanoeb  (S  45*)— Pbivilegko 

C0MlfUNICATIONS-;-QDAI.IFIED    PBIVILEOE. 

A  qualified  privilege  in  the  law  of  libel  ex- 
tends to  all  communications  made  bona  fide  on 
any  subject-matter  in  which  the  person  matcine 
them  has  an  interest,  or  in  reference  to  which 
be  owes  a  duty  to  a  person  liaving  a  correspond- 
ing interest  or  duty  of  a  moral  or  social  char- 
acter of  imperfect  obligation. 

[Ed.  Note. — For  other  cases,  see  Lii>el  and 
Slander,  Cent  Dig.  g|  138-140;  Dec.  Dig.  i 
45.*] 

2.  LiBEi,  AND  Slander  ({  61*)— "Pbivileged 
Communications"— Qualified  Pbivileqe. 

A  privileged  communication  is  one  made 
under  such  an  occasion  as  rebuts  the  inference 
arising  prima  facie  from  a  statement  therein 
prejudicial  to  the  cliaracter  of  another,  and  the 
latter  must  prove  the  existence  of  express  mal- 
ice. 

[Ei.  Note.— For  other  cases,  see  Liiiel  and 
Slander,  Cent  Dig.  §g  149,  150;  Dec  Dig.  S 
51.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5592-5598;   vol.  8,  p.  7764.] 

3.  Libel  and  Slandeb  (S  45*)— Pbivileqed 
Communications— What  abx. 

In  determining  whether  a  communication 
is  privileged,  the  court  must  consider  the  ex- 
igencies of  the  situation  of  the  party  malting  the 
communication  as  to  whether  they  warranted 
the  charges  made  for  the  protection  of  the  in- 
terest such  party  bad  under  bis  control,  or 
whether  the  language,  under  the  circumstances. 


*For  otber  caiei  ses  same  topic  aud  section  MUMBKH  in  Deo.  *  Am.  Dig*.  1907  to  date,  &  Reporter  ladexM 
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was  warranted  or  was  of  such  a  nature  and 
character  as  to  Indicate  an  abuse  of  privilege. 
[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  138-140;  Dec.  Dig.  § 
4o.»J 

4.  Libel  and  Slander  (§  45*)— ''tBiviixaED 
Communications." 

Communicationa,  otherwise  actionable,  are 

firivileged  where  made  by  a  voluntary  society 
a  the  course  of  an  investigation  of  the  con- 
duct or  character  of  an  officer  or  member,  since 
the  member  by  accepting  membership  voluntari- 
ly submits  himself  to  the  jurisdiction  of  the 
society  so  long  as  it  acts  within  its  authority. 
(Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  13S-140;  Dec.  Dig.  § 
45.»J 

6.  Libel  and  Slandeb  ({  45*)— Pbivileoed 
Communications. 

An  agent  of  a  fraternal  beneficiary  asso- 
ciation employed  to  solicit  business,  take  ap- 
plications, and  collect  money,  collected  money 
which  he  failed  to  remit  to  the  association  as 
required  by  the  contract  of  employment  The 
agent  threatened  to  sue  the  association,  and  to 
talse.  on  leaving  the  employment,  a  large  num- 
ber of  the  mepibers  thereof.  Thereafter  the  asso- 
ciation notified  members  that  the  agent  had  been 
discharged  and  that  he  had  collected  money 
which  he  had  not  remitted,  and  advising  the 
members  to  remit  to  a  person  named  or  to  the 
association.  The  association  bad  examined  into 
the  affairs  of  the  agent  ^e/<f,  tb^t  the  com- 
munication was  a  qualified  privileged  one. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §§  138-140;  Dec.  Dig.  § 
45.*] 

&  Libel  and  Slandeb  ({  123*)— Pbivileoed 
Communication- Question  fob  Coubt. 
Where  a  libelous  communication  is  alleged 

to  be  privileged,  the  court  must  determine  the 

question  of  privilege  in  the  first  instance. 
(Ed.   Note. — For  other   cases,    see  Libel   and 

Slander,  Cent  Dig.  i  362;   Dec.  Dig.  §  123.*] 

7.  Libel  and  Slandeb  (J  101*)— Pbivileoed 
Communications— Burden  op  Pboof. 

A  defendant  in  libel  has  the  burden  of  prov- 
ing the  privileged  character  of  the  communica- 
tion  complained    of. 

[Ed.  Note.— For  otber  cases,  see  Libel  and 
Slander,  Cent  Dig.  i  279 ;  Dec.  Dig.  {  101.*] 

8l  Libel  and  Slander  (J  101*)— Privileged 
Communications — Burden  of  Proof. 
Where  the  court  determines  that  the  com- 
munication complained  of  as  libelous  is  a  privi- 
leged one,  the  burden  of  proof  shifts  to  plaintiff 
to  show  express  malice,  and  where  there  is  no 
substantial  evidence  of  such  malice  the  court 
most  sustain  a  demurrer  to  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §  279 ;    Dec.  Dig.  §  101.*] 

9.  Libel  and  Slander  (§  112*)— Privileged 
Communications— Express  Malice  — Evi- 
dence. 

In  an  action  for  libel  based  on  a  qualified 
privileged  communication,  evidence  held  not  to 
show  the  existence  of  express  malice. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  f  341;    Dec.  Dig.  {  112.*] 

10.  Libel  and  Slander  ({  112*)— Pbivileoed 
CoMMDNicATioNs— Evidence— Sufficiency. 

In  an  action  for  lil>el  based  on  a  qualified 
privileged  communication,  evidence  held  to  show 
that  the  statements  in  the  communication  were 
■nbstantially  true. 

(E:d.  Note.— For  otber  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  332-340;    Dec.  Dig.  § 


Appeal  from  Circuit  Court,  Buchanan 
County;   C.  A.  Mosman,  Judge. 

Action  by  R.  A.  Holmes  against  the  Royal 
Fraternal  Union.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Reversed. 

This  cause  Is  here  by  appeal  from  a  Judg- 
ment of  the  Buchanan  county  circuit  court  in 
favor  of  the  plaintiff. 

This  Is  an  action  for  libel,  and  Is  based 
upon  a  letter  written  by  the  appellant  at 
St.  Louis,  Mo.,  addressed  to  one  Clint  Hull 
at  St  Joseph,  Mo.,  dated  December  22,  1904, 
containing,  as  alleged  in  the  petition,  several 
false,  scandalous,  malicious,  and  defamatory 
matters  of  and  concerning  the  respondent  In 
his  business.  It  is  also  alleged  in  the  petition 
that  appellant  on  the  same  date  wrote  and 
mailed  the  same  letter  to  a  number  of  oth- 
er persons  at  St.  Joseph,  Mo.,  containing,  as 
alleged,  the  same  libelous  matter.  The  peti- 
tion charges  libel  in  the  usual  form,  based 
upon  the  publication  of  said  letter  by  the  par- 
ties therein  named  opening  and  reading 
same. 

The  answer  of  appellant  admitted  that  the 
letter  charged  was  written  and  mailed  to 
Clint  Hull,  as  well  as  otber  meml)ers  of  the 
Royal  Fraternal  Union  at  St.  Joseph,  and  al- 
leges that  it  was  not  mailed  to  any  one  else 
or  otherwise  published.  It  Is  denied  that  the 
letter  was  libelous,  and  the  innuendoes  of 
the  petition  are  denied.  In  defense,  the 
truth  of  the  letter  is  pleaded,  and  appellant 
further  pleaded  that  it  was  a  privileged  com- 
munication. Appellant  alleged  its  good  faith 
in  writing  and  publishing  the  letter. 

The  appellant  Is  a  fraternal  beneficiary 
association  Incorporated  under  the  laws  of 
this  state  with  headquarters  at  St  Louis. 
Holmes  was  a  member  of  the  association,  and 
for  two  years  prior  to  the  publication  of  the 
alleged  libelous  letter  was  employed  by  the 
association  In  soliciting  members,  organizing 
subordinate  councils,  and  taking  applications 
for  beneficiary  certificates  or  policies. 

The  letter  written  by  the  association  to 
Clint  Hull,  C.  B.  Peasley,  and  others,  at  St 
Joseph,  Mo.,  of  and  concerning  respondent 
as  Its  agent,  dated  December  22,  1904,  is  as 
follows: 

"Dear  Sir  and  Brother:  You  are  hereby 
notified  that  we  have  canceled  the  author- 
ity of  our  former  representative  at  St.  Joe, 
Mo.,  Mr.  R.  A.  Holmes,  to  represent  this  or- 
der in  any  manner  whatever.  He  Is  not  au- 
thorized to  take  applications  or  to  collect  or 
to  receipt  for  dues.  Mr.  Holmes  has  not  re- 
mitted to  this  office  any  of  the  collections 
that  he  has  made  at  St.  Joe  for  the  last  two 
months;  while  he  has  reported  to  us  the 
names  and  amounts  collected  he  has  failed 
to  remit  the  money  he  has  collected,  due  the 
Order,  so  you  are  advised  not  to  make  any 
more  payment  of  dues  to  Mr.  Holmes,  as  he 
has  no  authority  to  collect  dues  or  receipt 
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for  payments  made  to  him.  As  we  bad  ad- 
vised you  to  make  your  payments  to  Mr. 
Holmes,  we  have  credited  you  and  the  oth- 
er members  at  St  Joe  with  all  the  payments 
they  made  to  him  and  stood  the  loss  our- 
selves. 

"We  have  arranged  with  the  firm  of  Hull 
&  Chittenden  at  No.  610  Edmond  street,  St 
Joe,  Mo.,  to  talte  care  of  the  collections  un- 
til some  other  arrangements  can  be  made. 
They  have  the  collection  list  in  their  office 
and  are  authorized  to  receipt  for  monthly 
dues.  If  it  is  more  convenient  for  you  to 
remit  your  dues  direct  to  the  home  office 
than  to  pay  to  them  you  are  at  liberty  to  do 
so,  but  in  either  event  the  payment  must  be 
made  on  or  before  the  last  day  of  the  month. 
Please  call  at  their  office  and  make  your 
payment  to  them  at  your  earliest  convenience. 
Kindly  keep  in  mind  that  It  will  be  neces- 
sary for  you  to  go  to  the  office  of  the  above 
firm  (Hull  &  Chittenden)  to  make  your  pay- 
ments— they  will  not  send  a  collector  to  your 
home.  We  regret  exceedingly  that  it  has  be- 
come necessary  to  cancel  Mr.  Holmes'  au- 
thority and  we  hope  you  and  the  other  mem- 
bers at  St  Joe  will  appreciate  the  situation 
and  retain  your  membership  in  the  Order. 
We  will  endeavor  to  secure  an  active  agent 
at  St.  Joe  as  soon  as  possible. 

"With  best  wishes,  I  remain, 

"Fraternally  yours, 
"F.  H.  Plckrell,  President" 

In  December,  1902,  respondent  was  em- 
ployed by  the  association  by  a  written  con- 
tract to  act  as  its  agent,  with  territory  In 
the  state  of  Kansas.  Under  the  provisions 
of  this  contract  he  was  to  receive,  as  full 
commission  for  all  services  rendered,  all  the 
first  payments  collected  at  the  time  of  tak- 
ing applications,  and.  In  addition  thereto,  the 
third,  fifth,  seventh,  tenth,  and  twelfth  as- 
sessments received  at  the  home  office  on  busi- 
ness written  by  Holmes,  or  agents  appointed 
by  him.  Respondent  soon  became  dissatis- 
fied with  the  commissions  received  under  this 
contract  when  the  association  offered  him  an- 
other, which  was  rejected.  Again  in  July, 
1903,  the  association  undertook  to  satisfy  him 
by  a  new  contract,  and  Invited  him  to  come 
to  St  Louis,  the  association  agreeing  to  pay 
one-half  the  expenses.  This  was  also  re- 
jected, and  at  the  same  time  respondent,.ln 
a  letter  to  the  association,  threatened  suit  if 
matters  were  not  adjusted  to  his  satisfac- 
tion. On  November  2,  1903,  a  new  contract 
was  entered  into  between  respondent  and  the 
association.  This  new  contract  covered  nine 
counties  in  the  state  of  Kansas  and  four 
counties  in  Northwest  Missouri,  including  St. 
Joseph.  The  powers  given  by  the  new  con- 
tract to  respondent  were  similar  to  those  em- 
braced in  the  first  contract,  but  set  out  more 
In  detail.  Under  this  new  contract  respond- 
ent, for  all  services  rendered  by  him,  or  any 
subagent  he  might  appoint,  was  to  receive  up- 
on the  health  and  accident  business  all  the 
policy  fee  collected  by  the  agents,  40  per  cent 


of  the  first  twelve  monthly  dues,  and  20  per 
cent  of  subsequent  monthly  dues,  as  well  as 
some  contingent  commissions  which  are  not 
necessary  to  be  noticed  in  this  statement. 
The  dues  on  policies  under  this  last  contract 
were  to  be  remitted  monthly  by  respondent 
to  the  association  on  or  t)efore  the  3d  day 
of  the  month  to  which  the  dues  applied.    The 
association  was  to  report  and  remit  to   re- 
spondent his  commissions  on  the  25th  of  the 
same  month.    The  new  contract  superseded 
the  old  contract    The  respondent,  after  en- 
tering into  the  new  contract  was  still  enti- 
tled under  the  old  to  commissions  on  dues 
paid  by  members  obtained  during  its  Ufe,  up 
to  and  induding  the  twelfth  monthly  pay- 
ment.   The  alternate  payments  to  which  re- 
spondent was  entitled  under  the  old  contract 
were  called  "skip"  payments,  and  one  of  his 
contentions  with  the  association  was  that  he 
was  to  receive  these  "skip"  payments  after  the 
end  of  the  first  year.    This  contention  was 
found  by  the  circuit  court  to  be  in  the  face 
of  the  contract,  and  it  so  instructed  the  Jury. 
Under  the  first  contract  the  association  re- 
vised and  sent  to  respondent  a  monthly  list 
showing  new  members  and  old  meml)ers  who 
had  defaulted.    This  list  was  to  be  returned 
by  him,  and  was  returned  until  he  finally- 
kept  it  as  he  wrote  the  association,  for  the 
purpose  of  placing  it  in  the  hands  of  his  at- 
torney. 

Respondent  also  claimed  that  in  addition 
to  the  commissions  provided  in  each,  the 
first  and  second  contracts,  he  was  further 
entitled  to  10  per  cent  for  collecting.  In 
the  early  part  of  1904  he  began  to  retain 
10  per  cent,  in  addition  to  the  40  per  cent, 
allowed  under  the  contract  on  all  collections. 
This  act  the  association  demurred  to,  and 
wrote  him  that  he  was  not  entitled  to  the 
extra  10  per  cent;  but  he  continued  to  de- 
duct it  from  his  collections,  and  also  deduct- 
ed at  least  one  "skip"  payment  to  which  he 
was  not  entitled.  The  last  remittance  made 
by  respondent  of  his  collections  to  the  as- 
sociation was  in  November,  1904.  From  that 
remittance  he  not  only  deducted  40  per  cent, 
under  the  contract,  but  deducted  30  per  cent, 
as  well,  claiming  tliat  there  was  10  per  cent 
due  him  for  the  months  of  September,  Octo- 
ber, and  November.  The  association  com- 
plained of  this  extra  deduction,  and  under- 
took to  point  out  to  respondent  that  he  was 
not  entitled  to  it,  be  maintaining  that  be 
was.  Respondent  also  made  collectionB  for 
December  amounting  to  $64.89,  none  of  which 
was  remitted  to  the  association.  He  took 
the  stand  that  he  was  entitled  to  the  money 
in  bis  hands,  and  that  he  did  not  propose 
to  remit  any  more  until  the  association  rec- 
ognized his  claim.  Respondent  testified  that 
the  association  owed  him  $125  or  $160,  but 
he  did  not  make  any  showing  In  detail  as  to 
how  the  association  owed  him  any  such 
amount.  His  claim  for  10  per  cent  extra 
commission  was  also  determined  against  him 
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by  the  drcnlt  court  by  an  instruction  to  that 
effect 

The  evidence  demonstrates  clearly  that  re- 
spondent failed  to  remit  to  the  aBsoclatlon  a 
great  portion  of  the  collections  for  Novem- 
ber made  at  St  Joseph,  and  all  of  the  col- 
lections made  at  the  same  place  for  the 
month  of  December.  The  association's  book 
In  evidence  disclosed  that  be  was  indebted 
to  it  in  the  sum  of  $127.09,  and  while  re- 
spondent testified  that  the  association  was 
indebted  to  blm  in  aI>oat  that  sum,  yet  his 
testimony  was  a  mere  assertion,  and  is  not 
based  upon  any  tangible  figures  or  facts. 
Tbe  association  wrote  blm  a  number  of  let- 
ters relative  to  tbe  November  and  December 
collections,  all  of  which  are  couched  in  cour- 
teous and  reasonable  language,  requesting 
blm  to  remit  tbe  amounts  he  had  collected. 
On  November  11th  the  association  wrote  him 
and  gave  notice  under  the  terms  of  tbe  sec- 
ond contract  of  Its  cancellation,  to  be  eftec- 
tlve  10  days  from  date.  On  the  14tb  day  of 
November  tbe  association  again  wrote  blm, 
urging  blm  to  make  settlement  under  tbe 
terms  of  his  contract  making  It  clear  that 
tbe  observance  of  its  terms  would  be  requir- 
ed, and  also  proposing  to  negotiate  a  new 
contract  with  blm.  Respondent  did  not 
write  the  association  again  untU  be  reported 
his  collections  for  December,  when  be  re- 
ported tbe  sum  of  $64.89,  and  retained  the 
whole  amount  He  again  claimed  10  per 
cent  extra  commission,  and  Intimated  plain- 
ly in  this  last  letter  that  be  was  holding 
the  money  then  in  bis  hands  until  his  de- 
mands were  acceded  to  by  tbe  association. 
Tbe  association  then  bad  a  complete  exam- 
ination made  of  all  the  business  of  respond- 
ent allowing  blm  commissions  be  was  en- 
titled to  under  both  contracts,  and  found 
that  be  was  indebted  in  the  sum  of  $127.99 
to  tbe  association.  Tbe  supreme  president 
of  tbe  order  then  ordered  Mr.  Chittenden, 
one  of  the  clerks  in  the  office  in  St.  Ix>ui8,  to 
notify  respondent  of  the  termination  of  bis 
contract  and  cancellation  of  bis  authority, 
and  to  notify  members  at  St  Joseph  who  had 
been  paying  dues  to  blm  not  to  make  any 
further  payments  to  blm.  Accordingly,  Chit- 
tenden notified  respondent  of  the  cancellation 
of  his  contract,  and  on  December  22,  1904, 
the  letter  which  is  tbe  basis  of  this  action 
was  written  and  mailed  to  the  members 
of  tbe  association  at  St  Joseph.  Prior  to 
this,  in  a  ntmiber  of  letters,  respondent  bad 
threatened  suit  against  the  association,  and 
bad  also  threatened  that,  if  the  association 
did  not  accede  to  his  demands  for  further 
oommissions,  he  would  leave  tbe  order  and 
take  two-thirds  of  tbe  St  Joseph  members 
wltb  him. 

This  suflaciently  indicates  the  nature  and 
character  of  the  testimony  upon  wbiCh  this 
cause  was  submitted  to  tbe  jury. 

At  tbe  dose  of  tbe  evidence  tbe  court  in- 
structed the  jury  In  accordance  with  its 


views,  upon  tbe  facts  as  developed  upon  tbe 
trial,  and,  the  cause  being  submitted  to  them, 
they  returned  their  verdict  finding  the  is- 
sues for  the  plaintiff,  and  assessing  his  dam- 
ages at  the  sum  of  $5,000.  Timely  motions 
for  new  trial  and  in  arrest  of  Judgifient 
were  filed,  and  by  the  court  taken  up  and 
overruled.  Judgment  was  entered  in  accord- 
ance with  the  finding  of  the  jury,  and  from 
this  judgment  defendant  prosecuted  its  ap- 
peal, and  the  record  is  now  l>efore  us  for  con- 
sideration. 

Edwin  S.  Puller  and  Rusk  &  Strlngfellow, 
for  appellant  J.  W.  SuUinger  and  Thomp- 
son &  Thompson,  for  respondent 

FOX,  J.  (after  stating  tbe  facts  as  above). 
Tbe  record  discloses  that  during  tbe  progress 
of  tbe  trial  tbe  defendant  plreserved  numer- 
ous exceptions  to  tbe  action  of  the  court 
in  tbe  admission  and  rejection  of  testimony, 
as  well  as  to  tbe  refusal  and  giving  of  in- 
structions. 

The  legal  propositions  confronting  us, 
which  are  disclosed  by  tbe  record,  may  thus 
be  brlefiy  stated:  First  Was  the  letter 
upon  which  this  action  Is  predicated,  and 
which  is  fully  Indicated  in  tbe  statement  of 
this  cause,  upon  tbe  trial,  a  qualified  privi- 
leged communication?  Second.  If  said  letter 
was  a  qualified  privileged  communication, 
then  should  the  circuit  court  have  so  de- 
clared as  a  matter  of  law,  or  should  tbe 
questions  of  privilege  and  malice  have  been 
submitted  to  tbe  Jury?  Third.  Were  tbe 
statements  as  made  in  the  letter  substantial- 
ly true,  as  shown  by  a  large  preponderance 
of  the  evidence? 

1.  Manifestly,  tbe  circuit  court  reached  tbe 
conclusion  from  an  Inspection  of  tbe  letter, 
which  forms  the  basis  of  this  suit,  in  con- 
junction with  testimony  offered,  that  it  was 
not  a  privileged  communication,  either  quali- 
fied or  otherwise ;  hence  the  court  refused  to 
submit  to  tbe  jury  tbe  question  of  privilege, 
or  the  facts  constituting  a  privileged  com- 
munication, as  well  as  tbe  question  of  ex- 
press malice. 

Upon  tbe  disclosures  of  tbe  record  tbe  first 
insistence  of  appellant  la  that  the  letter  was 
a  privileged  communication,  and  that  the 
evidence  absolutely  falls  to  show  any  ex- 
press malice;  hence  It  was  the  duty  of  tbe 
court  to  sustain  the  demurrer  to  the  evi- 
dence. Upon  this  Insistence  the  first  ques- 
tion which  confronts  us  is  as  to  whether  or 
not  the  letter  in  question  was  a  privileged 
communication,  and,  if  so,  -whether  or  not 
It  was  the  duty  of  the  trial  court,  as  a  ques- 
tion of  law  In  the  first  Instance,  to  so  de- 
termine. 

In  order  to  intelligently  discuss  this  prop- 
osition, it  Is  necessary  to  brlefiy  refer  to 
the  facts  as  developed  upon  the  trial.  Tbe 
testimony  discloses  that  Holmes  had  been 
tbe  agent  of  appellant  for  the  purpose  of 
soliciting  business,  taking  applications,  and 
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establishing  agencies  for  the  space  of  about 
two  years  before  their  busluess  relations 
came  to  an  end  by  the  writing  of  the  letter 
In  question.  The  correspondence  Introduced 
by  both  parties,  much  of  which  on  the  part 
of  >  appellant  was  excluded,  and  improperly 
so  If  the  said  letter  Is  to  be  treAted  as  a 
qualified  privileged  communication,  shows 
that  shortly  after  respondent  began  working 
for  appellant  be  became  dissatisfied  and 
fault  finding,  and  wrote  to  It  claiming  more 
commissions  than  were  allowed  by  bis  con- 
tract. The  letters  of  appellant  show  that 
it  was  at  all  times  very  patient  with  and 
courteous  to  the  plaiutlff,  and  manifested  a 
desire  to  please  him  and  come  to  an  ami- 
cable understanding.  The  second  contract 
entered  Into  was  more  liberal  in  Us  terms 
than  the  first;  and,  other  contracts  were  of- 
fered by  appellant  to  respondent,  which  he 
rejected.  No  letter  written  by  appellant  to 
respondent  prior  to  the' one  In  question  was 
In  the  least  exceptional.  Prior  to  the  writ- 
ing of  that  letter  respondent  had  threaten- 
ed to  put  claims  in  the  hands  of  his  attor- 
ney and  to  bring  suit  against  the  associa- 
tion, and  had  also  threatened  that  if  be 
left  the  employ  of  appellant  he  would  take 
two-thirds  of  Its  members  at  St.  Jose:>h 
with  him.  His  contracts  required  him  to 
collect  and  remit  every  month  the  dues  for 
that  month,  and  on  or  before  the  third  day. 
A  remittance  was  made  by  him  for  Novem- 
ber, 1004,  but  no  remittance  was  made  for 
December  of  the  same  year,  although  he  re- 
ported that  for  December  he  had  collected 
something  over  $04.  He  retained  that  mon- 
ey, and  stated  that  he  would  not  send  It  to 
the  association  until  a  settlement  was  reach- 
ed. Even  after  this  information  came  to 
appellant  from  respondent  It  endeavored  to 
adjust  matters  with  him,  and  offered  blm  a 
new  contract.  Then  the  president  of  appel- 
lant put  on  foot  a  careful  Investigation  and 
had  the  books  of  the  association  examined, 
tn  order  to  determine  the  standing  of  the 
account  between  It  and  the  respondent.  The 
testimony  tends  strongly  to  show  that  re- 
spondent was  then  Indebted  to  appellant  in 
the  sum  of  $127.09.  The  letter  In  question 
was  then  written  by  the  clerk  in  the  St. 
Louis  ofiice  of  appellant,  at  the  instigation 
of  Its  president,  to  members  of  the  order  at 
St.  Joseph.  This  letter.  It  will  be  observed, 
Informed  the  member  that  the  authority  of 
Mr.  It.  A.  Holmes,  as  their  agent  at  St.  Joe, 
had  been  canceled,  and  that  he  was  not  au- 
thorized to  take  applications  or  receipt  for 
money.  Then  the  member  was  Informed 
that  he  bad  not  remitted  for  collections 
made  at  St.  Joe  for  two  months,  and  that, 
while  he  had  reported  to  the  association  the 
names  and  amounts  collected,  he  had  not  re- 
mitted. The  member  was  advised  not  to 
make  any  more  payments  to  Holmes,  and 
bis  authority  had  ceased.  The  member  was 
further  advLsed  that  all  payments  previously 
made  to  respondent  were  properly  credited 


to  the  members.  They  were  then  advised 
to  whom  to  make  future  payments.  Regrets 
were  expressed  that  it  had  become  neces- 
sary to  cancel  Holmes'  authority,  and  the 
association  hoped  that  the  members  at  St. 
Joe  would  continue  their  membership  in  the 
order.  This  letter  seems  to  have  bad  In  view 
the  fact  that  respondent  had  failed  to  remit 
certain  dues.  This  failure  may  not  have 
been  for  two  months,  but  he  had  failed  to 
remit  at  least  a  portion  of  the  dues  collect- 
ed by  him.  It  also  appears  to  have  been 
written  with  a  view  to  preventing,  if  pos- 
sible, the  threats  previously  made  by  re- 
spondent, to  take  away  from  the  c^der  two- 
thirds  of  the  St.  Joe  members. 

The  rules  of  law  applicable  to  qualified 
prlvil^ed  communications  are  well  settled  in 
this  state.  In  Flnley  v.  Steele  et  al.,  159 
Mo.  209,  60  S.  W.  108,  52  L.  R.  A.  852,  the 
rule  as  applicable  to  this  subject  was  very 
clearly  stated.  It  was  there  said:  "A  quali- 
fied privilege  extends  to  all  communications 
made  bona  fide  upon  any  subject-matter  In 
which  the  party  communicating  has  an  in- 
terest, or  in  reference  to  which  he  owes  a 
duty  to  a  person  having  a  corresponding  in- 
terest or  duty,  and  to  cases  where  the  duty 
is  not  a  legal  one,  but  where  it  is  of  a  moral 
or  social  character  of  imperfect  obligation." 
And  again:  "The  proper  meaning  of  a 
privileged  communication  is  said  to  be  this: 
That  the  occasion  on  which  It  was  made  re- 
buts the  Inference  arising,  prima  fade,  from 
a  statement  prejudicial  to  the  character  of 
the  plaintiff,  and  puts  It  upon  him  to  prove 
that  there  was  malice  in  fact,  and  that  the 
defendant  was  actuated  by  motives  of  per- 
sonal spite  or  111  will.  Independent  of  the 
circumstances  In  which  the  communication 
was  made.  But  when  the  paper  published  is 
a  privileged  communication,  an  additional 
burden  of  proof  Is  put  upon  the  plaintiff, 
and  he  must  show  the  existence  of  express 
malice." 

It  will  be  observed  that  the  defendants  in 
that  case  were  members  of  a  school  board. 
The  action  against  .them  emanated  from  a 
written  charge  made  by  the  school  board 
and  filed  with  the  school  commissioner, 
which  contained  words  of  a  defamatory 
character,  and  would  have  been  otherwise 
libelous  had  it  not  been,  as  held  by  the 
court,  a  privileged  communication,  and  there 
was  no  proof  offered  by  the  plaintiff  of  ex- 
press malice. 

In  Wagner  v.  Scott,  1C4  Mo.  289,  63  S.  "W. 
1107,  the  plaintiff,  Wagner,  was  chief  engi- 
neer of  a  number  of  electric  light  companies. 
The  president  of  one  company  wrote  the 
president  of  another  company,  makinj; 
charges  against  plainticrs  personal  and  pro- 
fessional standing.  It  was  ruled  in  that 
case  that  the  letter  was  defamatory  and 
libelous,  but  that  it  was  a  privileged  com- 
munication. It  was  further  held  that  the 
evidence  justified  submitting  to  the  Jury 
the  question  of  express  malice,  which,  if  It 
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existed,  would  overcome  the  qualified  privi- 
lege, and  that  therefore  the  court  erred  In 
nonsuiting  the  'plaintiff.  In  the  discussion 
of  the  law^  applicable  to  that  case,  the  court 
announced  the  legal  principle  that  whether 
In  a  particular  case  a  publication  Is  deemed 
to  be  privileged — that  Is,  whether  the  situa- 
tion of  the  party  mailing  It  and  the  circum- 
stances attending  It  were  such  as  to  rebut 
the  legal  Inference  of  malice — Is  a  question 
of  law  to  be  determined  by  the  court  in  the 
first  Instance,  and,  applying  the  principle  of 
law  stated  to  the  plaintiff's  evidence  as  It  ap- 
peared in  the  record  in  the  cause  then  under 
consideration,  it  was  held  to  have  made  a 
prima  facie  case  of  express  malice.  The 
court  said:  "The  publication  contained  very 
grave  charges  against  the  plaintiff  affecting 
bis  personal,  professional,  and  official  stand- 
ing and  character,  made  In  a  quarter  calculat- 
ed to  do  bim  serious  Injury.  His  evideuce 
tended  to  prove  that  the  charges  were  false; 
that  the  defendant  either  knew  or  had  the 
means  of  knowing  that  they  were  untrue; 
that  the  exigencies  of  the  situation  did  not 
call  for  such  charge  for  the  protection  of  the 
Interests  the  defendant  had  in  charge,  or 
warrant  the  language  in  which  they  were 
made,  and  that,  while  the  occasion  was  prir- 
lieged,  the  publication  was  an  abuse  of  the 
privUege.  Hence  the  case  ought  to  have 
gone  to  the  Jury." 

A  careful  analysis  of  the  discussion  by 
the  court  In  the  case  last  cited  of  the  legal 
principles  applicable  to  privileged  commiml- 
cations  makes  It  plainly  manifest  that  the 
nature  and  character  of  the  charges  contain- 
ed In  the  publication  are  In  a  large  measure 
controlling,  when  the  point  Is  reached  for  the 
determination  as  to  whether  the  situation  of 
the  parties  making  the  charge  and  the  cir- 
cumstances attending  it  were  such  as  to  re- 
but the  legal  inference  of  malice.  In  other 
words.  In  the  determination  of  that  question, 
•8  was  ruled  In  the  case  of  Wagner  v.  Scott, 
supra,  the  exigencies  of  the  situation  are  to 
be  taken  Into  consideration  as  to  whether  or 
not  they  warranted  the  charges  made  In  the 
publication  for  the  protection  of  the  Intei^ 
ests  the  defendant  may  have  had  under  his 
control,  or  whether  or  not  the  language  used 
In  such  publication  under  the  circumstances 
was  warranted,  and  was  the  language  em- 
ployed In  such  publication  of  such  a  nature 
and  character  as  to  indicate  an  abuse  of 
■nch  privilege. 

It  has  been  held  In  other  Jurisdictions  that 
t  statement  by  a  stockholder  to  an  officer  of 
t  corporation  that  a  certain  employe  was  a 
perjnrer  and  a  blackmailer,  and  bad  assisted 
In  fraudulently  obtaining  money  from  the 
corporation,  if  made  without  malice,  is  privi- 
leged. See  notes  to  case  of  Chambers  t. 
Lelser,  43  Wa«b.  285,  8G  Pac.  627,  Am.  & 
Eng.  Annotated  Cases,  vol.  10,  p.  2T2. 

Communications  which  would  otherwise 
be  actionable  would  be  privileged,  if  made 
In  the  course  of  an  investigation  of  the  con- 


duct or  character  of  one  of  its  officers  or 
members  of  a  quasi  Judicial  body,  such  as  a 
voluntary  society,  since  a  member  by  ac- 
cepting a  membership  voluntarily  submits 
himself  to  the  Jurisdiction  of  the  associa- 
tion so  long  as  it  acts  within  the  scope  of 
its  authority.  Am.  &  Eng.  Elncy.  of  Law  (2d 
Ed.)  vol.  18,  p.  1035.  Tills  rule  has  been  ap- 
plied to  a  lodge  of  Odd  Fellows,  as  well  as 
a  medical  society. 

Learned  counsel  for  respondent  very  fair- 
ly as  well  as  clearly  and  correctly  stated  In 
their  brief  the  requirements  of  the  law  ap- 
plicable to  this  subject  They  say:  "To 
give  the  words  complained  of  the  character 
of  a  qualified  privilege,  It  must  appear  that 
they  were  written  by  the  defendant  associa- 
tion In  the  discharge  of  some  duty,  public  oi 
private,  legal  or  moral,  and  with  the  end 
or  purpose  in  view,  or  in  the  conduct  of 
some  matter  Involving  its  Interest,  and  that 
tliey  were  written  for  the  protection  of  that 
Interest,  and  that  they  were  relevant  and 
proper  in  that  connection.  It  must  also  ap- 
pear that  they  were  uttered  in  good  faith, 
and  made  on  a  proper  occasion,  from  a 
proper  motive,  baaed  upon  a  probable  cause, 
and  in  the  honest  belief  that  such  state- 
ments were  true."  In  our  opinion  this  Is  a 
fair  and  full  statement  of  the  requirements 
of  the  law,  and.  If  the  evidence  disclosed  by 
the  record  meets  these  requirements.  It  log- 
ically foHows  that  the  letter  In  question  was 
a  privileged  communication. 

This  confronts  us  with  the  Inquiry  as  to 
whether  the  letter  written  by  the  association 
was  In  the  discbarge  of  some  duty,  and  did 
the  subject  and  matter  upon  which  the  let- 
ter written  was  predicated  affect  the  inter- 
ests of  the  fraternal  association  1  Manifestly 
the  association  had  the  right,  and  It  was  Its 
duty,  to  communicate  with  Its  members.  It 
clearly  had  the  right,  and  It  was  also  its 
duty,  to  Investigate  tlie  conduct  o^  Its  agents, 
and  demand  of  them  proper  reports.  There 
was  no  Impropriety,  and  It  unquestionably 
had  the  right  to  notify  its  members  at  St. 
Joseph  that  the  authority  of  respondent  as 
agent  had  been  canceled  there,  and  not  to 
pay  him  any  more  money.  It  must  not  be 
overlooked  that  In  some  of  the  correspond- 
ence by  the  respondent  he  had  threatened 
suit  against  the  association,  and  bad  also 
proclaimed  that  when  he  left  the  association 
be  would  take  two-thirds  of  Its  members 
with  bim.  These  disclosures  of  the  record 
clearly  indicated  that  the  Interests  of  the 
association  were  Involved,  and  the  officials 
who  were  administering  the  affairs  of  such 
association  doubtless  became  aroused  con- 
cerning the  threatened  Injury  to  their  body, 
and  in  order  to  protect  the  interests  of  such 
association,  in  our  opinion,  appellant  had 
the  undoubted  right  to  endeavor  by  all 
proper  and  appropriate' methods  to  retain  Its 
membership,  and  to  this  end  had  the  un- 
questioned right  to  communicate  with  the 
members  of  the  association  at  St  Joseph 
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guarding  them  against  any  efforts  that  might 
be  made  on  the  part  of  the  respondent  to 
disorganize  the  membership  of  the  associa- 
tion at  that  place.  The  evidence  as  dis- 
closed by  the  record  strongly  tends  to 
prove  that  the  respondent  had  not  remitted 
his  collections  for  pecember,  and  was  still 
.  owing  b  part  of  the  collections  made  by 
him  in  November.  The  record  before  us  fur>- 
ther  discloses  that,  prior  to  the  writing  of 
the  letter  upon  which  this  action  Is  predicat- 
ed, the  president  of  the  fraternal  associa- 
tion, in  a  businesslike  way,  had  a  thorough 
examination  of  the  books  made,  which  dis- 
closed that  respondent  was  indebted  to  the 
association  in  the  sum  of  $127.99;  hence  it 
follows,  if  we  are  looking  for  a  reason  why 
this  letter  was  written,  such  reason  is  fur- 
nished by  pointing  to  the  fact  that  it  was 
written  both  for  the  purpose  of  preventing 
members  paying  respondent  more  money, 
and  to  keep  such  members  from  leaving  the 
fraternal  association.  Upon  this  state  of 
the  record  it  will  certainly  not  be  seriously 
contended  that  the  association  did  not  have 
reasonable  cause  to  act,  and  that  it  did  not 
act  lu  good  faith.  The  disclosures  of  the 
entire  record  clearly  Indicate  that  the  as- 
sociation was  acting  in  good  faith  from 
proper  and  legitimate  motives,  based  upon 
the  showing  from  an  examination  of  the 
books  of  the  indebtedness  of  resRondent  to 
the  association,  as  well  as  upon  the  admis- 
sions of  the  respondent  that  he  had  in  bis 
hands  certain  moneys  collected  for  the  as- 
sociation, but  which  he  would  retain  vintll 
there  was  a  settlement  with  him.  Under 
these  circumstances  the  president  and  oth- 
ers In  the  chief  office  of  the  association  had 
the  data  before  them  which  was  calculated 
to  Inspire  the  honest  belief  that  the  state- 
ments In  the  letter  complained  of  were  true, 
at  least  in  substance. 

After  a  most  careful  consideration  of  all 
the  evidence  and  the  showing  made  of  the 
extremely  courteous  and  kind  treatment 
awarded  respondent  by  the  association 
throughout  all  their  business  relations,  we 
see  no  escape  from  the  conclusion  that  the 
letter  complained  of,  and  upon  which  this 
action  is  based,  was  a  qualiaed  privileged 
communication;  and.  In  the  absence  of  a 
showing  of  at  least  some  sort  of  express 
malice,  the  trial  court  should  have  sustain- 
ed appellant's  demurrer  to  the  evidence. 

2.  Having  reached  the  conclusion,  as  here- 
in indicated,  that  the  letter  which  is  the 
basis  of  this  action  was  a  quallfled  privileged 
communication,  and  should  have  been  so 
treated  by  the  trial  court,  then  under  the 
well-settled  rules  of  law  as  applicable  to  the 
proposition  now  under  discussion,  before  the 
plaintiff  was  entitled  to  recover  upon  such 
privileged  communication,  it  was  absolutely 
essential  that  it  appear  in  the  letter  Itself 
that  the  exigencies  of  the  situation  did  not 
call  for  the  use  of  the  language  used  for  the 


p'.'otectton  of  the  Interests  the  defendant  had 
ir,  charge,  or,  in  other  words,  while  the  com- 
munication was  privileged,  the  nature  and 
character  of  the  language  used  should  show 
an  abuse  of  such  privilege,  or  the  plaintiff 
must  assume  the  burden  cast  upon  him  and 
prove  to  the  satisfaction  of  the  Jury  that 
such  communication  was  actuated  by  express 
or  actual  malice.  "A  privileged  communica- 
tion is  an  exception  to  the  rule  that  every 
defamatory  publication  implies  malice.  A. 
qualified  privilege  is  extended  to  a  communi- 
cation made  In  good  faith  upon  any  subject- 
matter  In  which  the  party  communicating  has 
an  Interest,  or  in  referoice  to  which  be  has  a 
duty,  either  legal,  moral,  or  social.  If  made 
to  a  person  having  a  corresponding  Interest 
or  duty ;  and  the  burden  of  proving  the  exist- 
ence of  malice  is  cast  upon  the  person  claim- 
ing to  have  been  defamed."  Newell  on  Slan- 
der and  Libel  (2d  Ed.)  p.  391,  {  6 ;  FInley  v. 
Steele,  159  Mo.  299,  60  S.  W.  108,  52  L.  R.  A. 
852;  Sullivan  v.  Com.  C!o.,  152  Mo.  268,  53 
S.  W.  912,  47  L.  R.  A.  859. 

In  FInley  v.  Steele,  supra,  this  court  refer- 
red to  and  quoted  approvingly  from  Byam  v. 
Collins,  111  N.  Y.  143,  19  N.  B.  75,  2  L.  R. 
A.  129,  7  Am.  St  Rep.  726,  and  Kllnck  v. 
Colby,  46  N.  Y.  427,  7  Am.  Rep.  360.  The 
rules  of  law  as  applicable  to  the  subject  no^ 
under  discussion  were  very  clearly  and  terse- 
ly stated  In  those  cases.  It  was  said:  "A 
libelous  communication  Is  regarded  as  privi- 
leged, If  made  bona  flde,  upon  any  subject- 
matter  In  which  the  party  communicating 
has  an  Interest,  or  In  reference  to  which  he 
has  a  duty,  if  made  to  a  person  having  a 
corresponding  interest  or  duty,  although  It 
contains  criminating  matter  which,  without 
this  privilege,  would  be  slanderous  and  ac- 
tionable; and  this,  though  the  duty  be  not  a 
legal  one,  but  only  a  moral  or  social  duty  of 
Imperfect  obligation.  In  speaking  of  the 
proper  meaning  of  privileged  communications 
In  Kllnck  v.  Colby,  46  N.  Y.  427,  7  Am.  Rep. 
360,  It  is  said:  'The  proper  meaning  of  a 
privileged  communication  is  said  to  be  this: 
That  the  occasion  on  which  it  Is  made  rebuts 
the  Inference  arising,  prima  facie,  from  a 
statement  prejudicial  to  the  character  of  the 
plaintiff;  and  It  puts  It  upon  him  to  prove 
that  there  was  malice  In  fact,  and  that  the 
defendant  was  actuated  by  motives  of  person- 
al spite  or  111  will,  Independent  of  the  cir- 
cumstances In  which  the  communication  was 
made.'  But  when  the  paper  published  Is  a 
privileged  communication,  an  additional  bur- 
den of  proof  Is  put  upon  the  plaintiff,  and  he 
must  show  the  existence  of  express  malice." 

In  Massachusetts  It  was  held  that  "the 
question  whether  in  a  particular  case  a  pub- 
lication Is  to  be  deemed  privileged — that  is, 
whether  the  situation  of  the  party  making  it 
and  the  circumstances  attending  it  were  such 
as  to  rebut  the  legal  Inference  of  malice— Is 
a  question  of  law  to  be  determined  by  the 
court  In  the  first  instance."  Abraham  v. 
Baldwin.  52  Fla.  151.  42  South.  691.  10  L.  R. 
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A.  (N.  S.)  1051;  Am.  &:  Eng.  Ann.  Cas.  vol. 
10,  p.  1153. 

In  Wagner  v.  Scott,  164  Mo.  280,  63  S.  W. 
1107,  this  court,  speaking  through  Judge 
Brace,  quotes  the  rule  as  announced  by  the 
Massachusetts  court,  and  following  such  quo- 
tation says:  "The  sole  duty  of  the  court, 
therefore,  In  such  cases,  is  to  determine 
whether  the  occasion.  In  the  absence  of  actual 
malice,  would  Justify  the  publication.  If  so, 
then  It  Is  incumbent  upon  the  plaintiff  to 
prove  the  existence  of  malice  In  order  to  sus- 
tain his  action;  and  this  must  be  shown  to 
the  satisfaction  of  the  Jury." 

Our  attention  Is  directed  to  the  case  of 
Sullivan  V.  Com.  Co.,  152  Mo.  268,  53  S.  W. 
912,  47  L.  R.  A.  839,  where  it  was  held  by 
this  court  that  the  circuit  court  erred  In 
holding  that  the  communication  complained 
of  was  privileged,  and  that  the  occasion  did 
not  Justify  the  terms  employed.  But  It  must 
not  be  overlooked  that  the  terms  employed 
in  the  communication  forming  the  basis  of 
the  action  in  the  Sullivan  Case  were  entire- 
ly unlike  the  lang^iage  used  in  the  case  at 
bar.  It  will  also  be  observed  that  the  court 
lo  passing  upon  It  determined  nothing  more 
than  that  there  was  evidence  Justifying  the 
submission  of  the  question  of  malice  to  the 
Jury.  In  fact,  it  was  there  announced  that 
"it  was  a  question  of  law  for  the  eourt 
whether  the  letter  was  a  privileged  communi- 
cation, but  malice  was  a  question  of  fact  for 
the  Jury,  if  there  was  any  evidence  whatever 
of  malice." 

After  a  thorough  examination  and  consid- 
eration of  the  authorities  applicable  to  the 
propositions  involved  In  this  case,  we  find 
that  the  weight  of  authority  holds  that, 
where  a  libelous  communication  or  writing 
Is  alleged  to  be  privileged,  it  Is  Incumbent 
npon  the  court  to  determine  this  question  in 
the  first  Instance.  The  burden  of  showing 
the  privileged  character  of  such  communica- 
tion rests  with  the  defendant  If  in  the 
Judgment  of  the  court  the  communication  Is 
a  privileged  one,  then  the  burden  of  proof 
shifts  to  the  plalntlCC,  and,  in  order  to  entitle 
him  to  recover.  It  Is  essential  that  he  show 
actual  or  express  malice,  and  If  upon  such 
showing  there  is  no  substantial  evidence  of 
the  existence  of  actual  or  express  malice, 
then  It  Is  the  duty  of  the  court  to  sustain 
the  demurrer  to  the  evidence. 

We  have  Indicated  the  controlling  legal 
principles  applicable  to  cases  of  this  charac- 
ta,  and  the  next  question  which  confronts 
us  is  as  to  whether  or  not  the  evidence  as 
disclosed  by  the  record  substantially  tended 
to  show  the  existence  of  actual  or  express 
malice.  We  have  read  in  detail  all  the  evi- 
dence developed  upon  the  trial  of  this  cause, 
and  In  our  opinion,  considering  in  detail  all 
of  the  testimony  disclosed  by  the  record.  It 
absolntely  falls  in  any  sort  of  a  substantial 
way  to  show  malice  upon  the  part  of  the 
fraternal  association  in  the  writing  of  the 
communication  upon  which  this  action  is 


based.    On  the  other  hand,  the  record,  when 
examined  in  Its  entirety,  clearly  negatives 
the  existence  of  any  malice  whatever  In  the 
writing  of  that  communication.    The  lan- 
guage in  the  letter  in  the  case  at  bar  must 
not  be  confounded  with  the  language  used  In 
a  number  of  other  cases  to  which  reference 
has  been  made.    In  this  letter  there  was  an 
entire  absence  of  any  abusive  language  or 
any  grave  charges  made  against  the  plain- 
tiff, and  we  are  unable  to  see,  under  the  con- 
ditions  surrounding  the  fraternal   associa- 
tion, how  a  communication  could  have  used 
less  pointed  terms  In  order  to  effect  the 
purpose  of  protecting  the  Interests  of  the 
association.    The  officers  administering  the 
affairs  of  the  defendant  association  had  al- 
ways treated  plaintiff  courteously,  and  In 
fact  made  efforts  to  amicably  settle  the  dis- 
pute that  had  arisen  about  the  collection  of 
dues  under  the  contracts  with  the  plaintiff. 
Prior  to  the  writing  of  the  letter  the  presi- 
dent and   other  officers  In  the  chief  office 
made  a  thorough  investigation  of  the  ac- 
count of  the  respondent,  and  the  books  dis- 
closed that  be  was  Indebted  to  the  assocla- 
Uon  hi  the  sum  of  $127.89.    The  plaintiff  re- 
fused to  remit  certain  moneys  collected  for 
December,  1904,  and  part  of  the  money  col- 
lected for  November,  1904;  this  is  practical* 
ly  conceded.    Again,  it  must  not  he  over- 
looked that  the  record  discloses  that  the 
plaintiff  had  threatened  to  bring  suit  against 
the  association  and  take  two-thirds  of  the 
St  Joseph  membership  from  It  when  be  left 
The  record  also  discloses  that  this  fraternal 
association  proceeded  in  an  orderly  and  busi- 
nesslike way,  in  perfect  accord  with  the  con- 
tract between  It  and  the  plaintiff,  to  cancel 
the  authority  of  respondent's  agency.    The 
letter  complained  of  was  sent  exclusively  to 
the  members  of  the  order  at  St  Joseph,  and 
Uiformed  them  of  the  cancellation  of  plain- 
tiff's agency,  with  the  additional  information 
that  he  had  failed  to  remit  for  the  last  two 
months,   which  the  testimony  strongly  In- 
dicates was  substantially  true.    There  was, 
in  the  many  letters  written  by  the  associa- 
tion to  respondent  an  entire  absence  of  any- 
thing to  indicate  any  spite.  111  will,  or  malice 
toward  him  by  the  association  or  by  any  of 
the   officers   of   the   association.    The   trial 
court  seems  to  have  treated  the  letter  upon 
which  this  action  Is  predicated  as  libelous 
per  se,  and  In  accbrdance  with  such  views 
so  instructed  the  Jury.    This,  in  our  opinion, 
was  a  misconception  of  the  nature  and  char- 
acter of  such  letter.    Under  all  the  facts  and 
circumstances  disclosed  by  the  record  we  are 
of  the  opinion  that  the  causes  which  induced 
the  association  to  write  the  letter  complain- 
ed of  were  reasonably  sufficient  to  inspire 
the  honest  belief  on  the  part  of  the  officers 
administering  the  affairs  of  snch  association 
that  It  was  essential  to  write  the  communi- 
cation,   embracing   therein   the   statements 
made  for  the  purpose  of  protecting  the  in- 
terest of  the  association.    Considering  tbo 
entire  record,  in  our  opinion,  this  letter  vas 
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written  without  malice  and  In  good  faltb, 
based  upon  a  reasonable  cause,  and  the  trial 
court  should,  at  the  close  of  the  case,  have 
sustained  the  demurrer  to  the  evidence 
which  was  Interposed  by  the  defendant 

8.  The  conclusions  reached  upon  the  first 
and  second  propositions,  as  herein  indicated, 
render  it  unnecessary  to  discuss  at  any 
length  the  third  proposition,  predicated  upon 
the  allegations  in  the  answer  that  the  state- 
ments embraced  in  the  communication  were 
true.  As  heretofore  stated,  the  evidence  in 
this  case  Is  almost  conclusive  of  the  fact  that 
respondent  was  Indebted  to  the  appellant; 
in  fact,  it  is  practically  conceded  that  he  did 
not  remit  to  the  association  the  collections 
made  by  'him  for  the  month  of  December, 
1904,  amounting  to  $64  and  some  cents.  The 
principal  discrepancy  between  the  state- 
ments of  the  letter  and  the  proof  is,  the  let- 
ter alleges  that  the  plaintiff  bad  not  remit- 
ted any  of  bis  collections  for  the  last  two 
months,  and  it  is  earnestly  contended  that 
this  statement  had  reference  to  September 
and  October,  or  October  and  November. 
However,  it  is  obvious  that  the  letter  had 
reference  to  November  and  December.  One 
other  discrepancy  is  that  the  letter  states 
that  the  collections  bad  not  been  remitted 
for  two  months,  when  the  testimony  shows 
that  this  was  not  literally  true;  that  a  part 
of  the  collections  for  November  had  been  re- 
mitted, and  It  was  only  the  collections  for 
the  month  of  December  that  the  plaintiff  bad 
wholly  neglected  to  remit  But  aside  from 
all  this,  when  all  of  the  evidence  is  consid- 
ered It  does  appear  that,  when  the  letter  In 
question  was  written,  respondent  had  not  re- 
mitted any  of  his  collections  for  the  month  of 
December,  and  bad  failed  to  remit  part  of  his 
collections  for  the  month  of  November,  and 
was  Indebted  to  the  appellant  association  for 
collections  made  and  not  remitted  to  appel- 
lant for  these  two  months.  The  plaintlflt  hav- 
ing failed  to  remit  moneys  which  belonged  to 
the  appellant.  It  was  clearly  proper  and  ap- 
propriate, considering  the  relationship  of  the 
association  to  Its  members,  to  Inform  them 
of  the  cancellation  of  the  agency  of  the  plain- 
tiff, and  also  Inform  them  that  the  agent 
having  had  authority  to  collect  dues,  the  re- 
spective members  of  the  association  would 
receive  proper  credit.  Plaintiff  largely  bas- 
ed his  right  to  retain  these  collections  upon 
claims  which  be  made  for  further  "skip" 
payments,  as  they  were  termed,  and  for  an 
additional  10  per  cent,  commission  on  col- 
lections. Both  of  these  claims  were  reject- 
ed by  the  circuit  court,  and  we  think  proper- 
ly so,  for  the  reason  that  they  were  directly 
in  coutlict  with  the  provisions  of  both  con- 
tracts entered  Into  between  the  plaintiff  and 
the  association. 

We  see  no  necessity  for  discussing  this 
proposition  further.  It  is  sufficient  to  say 
that  the  evidence,  when  considered  in  its  en- 


tirety, shows  that,  at  least  in  substance,  wbat 
was  stated  in  the  letter  was  true.  That  the 
defendant  did  not  intend,  by  this  commun- 
ication, to  charge  the  plaintiff  with  the  com- 
mission of  any  crime,  and  that  it  was  writ- 
ten by  the  defendant  association  without 
malice,  we  have  no  doubt  The  defendant 
was  a  member  of  the  association,  and  doubt- 
less the  respective  members  of  the  fraternal 
order  to  whom  this  letter  was  addressed 
were  fully  aware  as  to  the  dispute  between 
the  plaintiff  and  defendant  concerning  the 
collection  of  dues,  and  in  our  opinion  any 
injury  to  the  standing,  reputation,  or  char- 
acter of  the  plaintiff,  under  the  facts  of  this 
case,  is  more  imaginary  than  real. 

We  have  given  expression  to  our  views 
upon  the  legal  propositions  disclosed  by  the 
record,  which  results  in  the  conclusion  that 
the  judgment  of  the  trial  court  should  be  re- 
versed.   All  concur. 


SPENCER  et  nx.  v.  ST.  LOUIS  TRANSIT 

CO. 

(Supreme  Court  of  Missouri,  Division  No.  ]. 

July  1,  1909.) 

1.  Stbeet  RAiLBOAns  (8   117*)— Action  fob 
Killing  Child — Questions  fob  Jubv. 

In  an  action  for  the  death  of  a  child  killed 
by  a  street  car,  evidence  held  sufficient  to  war- 
rant the  submission  of  the  case  to  the  jury  oa 
the  view  that,  after  she  was  struck  by  the  car, 
she  was  dragged  to  her  death  by  the  motorman*a 
failure  to  stop  it  quicker,  and  that  the  car 
could  have  been  stopped  sooner  than  it  was. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S  243;    Dec.  Dig.  §  117.»J 

2.  TbIAL    (8    143*)  —  CONPLICTINO    Pboof  — 

Question  fob  jubt. 

A  conflict  in  the  proof  becomes  a  questioa 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  342;    Dec.  Dig.  {  143.*] 

3.  Stbeet  Railroads  (8   118*)— Action  fob 
Killing  Child— Instbuctions. 

In  an  action  by  parents  for  the  death  of  a 
child  killed  by  a  street  car,  the  court  clinrged 
that  the  motormnn  was  bound  to  keep  a  vigilant 
watch  for  all  persons  on  foot,  and  especially 
children,  either  on  or  moving  toward  the  track, 
and  on  the  first  appearance  of  danger  to  stop 
the  car  as  quickly  as  practicable  with  safety  to 
passengers,  and  failure  to  do  so  was  negligence 
on  the  part  of  defendant,  and  if  the  child's 
death  was  caused  thereby  the  jury  should  find 
for  plaintiffs,  unless  they  found  that  plaintiffs, 
or  one  of  them,  or  the  child,  was  guilty  of  negr- 
ligence  directly  contributing  to  her  death,  and 
that  the  burdav  of  proving  such  negligence  rest- 
ed on  defendant,  and  unless  they  proved  the 
same  by  a  prepondorance  of  evidence  they  could 
not  find  for  defendant  on  that  ground.  Held, 
that  the  instruction  was  not  faulty  as  against 
an  objection  that  it  submitted  a  question  of 
law,  and  was  misleading;  the  first  part  recit- 
ing defendant's  duty  under  the  vigilant  walch 
ordinance  in  evidence,  and  then  declaring  any 
failure  to  perform  it  was  negligence,  and,  if 
the  child's  death  was  the  result  thereof,  plain- 
tiffs were  entitled  to  recover  if  they  were  not 
guilty  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  2(35 ;   Dec.  Dig.  {  11&*J 
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4.   SlBEET  RAILBOADS  (J  75*)— DUTIES  OF  Mo- 

TOBMEN  —  Vigilant  Watch  Obdinarck  as 
Reabonablk  Exebciee  of  Police  Powbb. 
An  ordinance  requiring  motormen  to  keep 
a  vigilant  watch  for  all  pei-sons  on  foot,  es- 
pecially children,  either  on  the  track  or  moving 
toward  it,  and  on  the  first  appearance  of  dani|;er 
to  stop  the  car  ut  quickly  as  consistent  with 
safety  of  passengers,  is  a  reasonable  exercise  of 
police  power. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  155;    Dec.  Dig.  i  75.*] 

6w  Street  Railboadb  ({  94*)— Neoliqence  of 

MOTOBMEN— VIOIUATION  OF  VIGILANT  WATCH 

Obdinancb. 

The  violation  of  an  ordinance  requiring 
motormen  to  keep  a  vigilant  watch  for  persons 
on  foot,  either  on  the  track  or  moving  toward 
it,  is  negligence  per  se. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  201;   Dec  Dlg.>{  04.*] 

8.  Stbeet   Railroads   (§   118*)— Action   for 
Killing  Child— Instruction  ab  to  Con- 

TBIBUTOBT  NEOLIQENCE. 

In  an  action  for  the  death  of  a  five  year 
old  child  killed  by  a  street  car,  the  court  in- 
structed thst,  if  the  jury  found  that  the  mother 
took  the  same  degree  of  care  of  it  on  the  occa- 
sion in  question,  as  a  reasonably  prudent  person 
ordinarily  would  under  the  same  or  similar  cir- 
cumstances, she  would  not  be  guilty  of  contribu- 
tory negligence  defeating  the  action,  and  if  she 
did  not  exercise  reasonable  care,  in  that  the 
child  escaped  from  her  grasp  and  ran  across 
the  track,  it  would  not  defeat  recovery,  if  the 
motorman,  after  seeing  it  either  on  or  moving 
toward  the  track,  on  the  first  appearance  of  dan- 
ger to  it,  failed  to  stop  as  quickly  as  consistent 
with  the  safety  of  passengers,  and  such  failure 
occasioned  its  death.  Held,  that  there  was  no 
error  in  this  instruction,  which  reiterated  the 
humanitarian  rule  recognized  by  defendant  in 
one  of  its  own  instructions  given  by  the  court. 
[Kd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  2C8;   Dec.  Dig.  i  11&*] 

Appeal  from  St.  Louis  Circuit  Court ;  War- 
wick Hough,  Judge. 

Action  by  Robert  G.  Spencer  and  another 
against  the  St.  Louis  Transit  Company. 
From  a  Judgment  for  plalntUTs,  defendant  ap- 
iwals.    AflSrmed. 

Boyle  &  Priest  and  Glendy  B.  Arnold,  for 
appellant.  S.  N.  &  S.  C.  Taylor,  for  re- 
spondents. 


GRAVES,  J.  Plaintiffs,  husband  and  wife, 
sue  for  the  alleged  negligent  killing  of  their 
Infant  daughter,  Olive  L.  Spencer,  by  de- 
fendant Olive  L.  was  five  years  of  age,  and 
met  her  death  by  being  struck  and  dragged  by 
one  of  defendant's  street  cars  near  the  Junc- 
tion of  Sidney  street,  Gravols  avenue,  and 
Jefferson  avenue,  In  the  city  of  St.  Louis,  on 
October  18,  1904.  Jefferson  avenue  runs 
north  and  south,  Sidney  street  runs  east  and 
west,  and  Gravols  avenue  crosses  both  Sidney 
street  and  Jefferson  avenue  In  a  diagonal 
coorse.  On  both  Jefferson  avenue  and  Gra- 
vols avenne  defendant  maintained  double 
street  car  tracks.  The  car  striking  the  child 
was  one  going  in  a  northeasterly  direction  on 
the  south  one  of  the  two  tracks  on  Gravols 
avenne.    As  acts  of  negligence,  the  petition 


charges:  "That  the  car  which  struck,  knock- 
ed doTim,  and  dragged  said  Olive  L.  Spencer 
was  being  operated  as  a  street  car  by  a  mo- 
torman In  the  employ  of  the  St.  Louis  Trans- 
it company,  and  that  said  motorman  saw, 
or  by  the  exercise  of  reasonable  care  might 
have  seen,  said  child  approaching  said  track, 
and  In  danger  of  belsg  struck  by  said  car,  a 
sufficient  length  of  time  before  the  collision, 
as  by  the  exercise  of  reasonable  care  and 
with  the  appliances  on  hand  to  have  so  op- 
erated the  car  as  to  have  avoided  striking 
said  child,  and  to  have  so  operated  said  car 
as  to  avoid,  after  striking  her,  dragging  her 
a  distance  of  *40  or  50  feet,  thereby  co using 
her  death;  but  sal/l  motorman  negligently 
failed  to  so  operate  said  car  after  he  saw,  or 
by  the  exercise  of  reasonable  care  might  have 
seen,  her,  so  as  to  avoid  said  collision,  but,  on 
the  contrary,  negligently  allowed  said  car  to 
collide  with  said  child,  and  then  negligently 
allowed  said  car  to  drag  said  child  40  or  60 
feet,  causing. her  death,  as  aforesaid."  In 
addition  to  the  above,  the  defendant  was 
charged  with  having  run  Its  car  at  an  ex- 
cessive rate  of  speed,  to  wit,  15  miles  per 
hour.  In  violation  of  a  general  ordinance 
which  limited  the  speed  to  eight  miles  per 
hour.  The  vigilant  watch  ordinance  was 
also  pleaded.  It  Is  also  charged  that  a  city 
ordinance  relating  to  fenders  on  street  cars 
had  been  violated,  and  further  that  the  de- 
fendant failed  to  stop  Its  car  20  feet  to  the 
west  of  the  crossing  on  Jefferson  avenue.  In 
violation  of  another  ordinance.  Answer  was 
a  general  denial,  to  which  was  coupled  a  plea 
that  the  negligence  of  the  mother,  Laura  E. 
Spencer,  caused  the  Injury  and  death  of  the 
child.  Reply  denied  the  new  matter  In  the 
answer.  Judgment  went  for  plaintiffs  In  the 
sum  of  $5,000,  from  which,  after  all  neces- 
sary steps  were  taken,  the  defendant  duly 
appealed. 

From  the  evidence  of  the  plaintiff  Mrs. 
Spencer,  It  appears:  That  the  father  of  de- 
ceased was  an  employe  of  defendant.  That 
the  mother  had  read  the  book  of  rules  and 
was  familiar  with  the  rules  of  the  company, 
which  reads:  "Motormen  will  bring  their 
cars  to  a  full  stop  twenty  feet  from  all  street 
railroad  Intersections."  That  plaintiffs  lived 
on  the  east  side  of  Jefferson  street  within 
less  than  a  block  of  Sidney  street  and  to  the 
south  of  Sidney  street.  That  on  the  after- 
noon In  question,  which  was  a  clear,  bright 
afternoon,  Mrs.  Spencer  took  the  child,  Olive, 
to  a  store  on  the  northwest  comer  of  Sidney 
and  Jefferson  streets  to  make  some  small 
purchases  for  birthday  presents ;  little  Olive 
being  five  years  of  age  upon  that  day.  That, 
after  the  purchases  were  made,  the  mother 
and  child  went  east  across  Jefferson  avenue 
to  the  corner  of  Jefferson  and  Gravois  avp- 
nues,  being  then  north  of  the  tracks  oa 
Gravols  avenne.    At  this  point  there  was  a 
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crossing  on  the  east  side  of  Jefferson  avenue 
which  led  down  to  their  home.  When  Mrs. 
Spencer  in  coming  east  from  the  store  reach- 
ed this  crossing  at  the  point  al>OTe  named, 
she  says  she  looked  both  to  the  east  and  the 
west,  and,  seeing  no  cars,  she  took  the  little 
girl  by  the  hand  and  started  across;  bnt, 
after  taking  a  few  steps,  the  little  girl  Jerked 
nway  from  her  and  ran  on  ahead.  That  she 
looked  up  and  saw  a  car  approaching  from 
the  west  on  GraTOis  avenue,  at  about  the 
intersection  of  the  street  car  tracks  on  Jef- 
ferson and  Gravois  avenues.  That  she  hol- 
lered at  the  child  and  ran  after  it,  and  in 
trying  to  get  to  the  child  was  berself  struck 
by  the  car.  That  the  last  she  saw  of  the 
child  she  was  in  the  middle  of  the  south 
tracks,  and  when  the  car  was  stopped  she 
ran  around  the  rear  thereof  to  see  If  the 
child  had  gotten  across,  and  started  then  to 
the  front,  when  some  parties  took  her  into  a 
nearby  drug  store.  She  also  testified  that 
there  were  no  wagons  or  other  obstructions. 
By  other  testimony  it  is  shown:  That  the 
child  was  struck  whilst  on  the  crossing  on  the 
east  side  of  Jefferson  avenue ;  that  Jefferson 
avenue  is  about  65  feet  in  width,  with  double 
street  car  tracks  therein;  that  the  car  ran 
from  one  to  two  car  lengths  after  striking 
the  child;  that  it  was  going  about  15  miles 
per  hour  at  the  time ;  that  it  had  not  stopped 
on  the  west  side  of  Jefferson  avenue  before 
crossing  the  tracks  therein;  that  there  was 
no  sound  indicating  the  application  of  the 
reverse  prior  to  striking  the  child ;  that  the 
accident  occurred  about  5  o'clock  in  the  after- 
noon, at  a  time  when  there  was  considerable 
travel  at  this  Junction;  that,  had  the  car 
been  running  at  8  miles  an  hour,  it  could 
have  been  stopped  by  the  use  of  all  the  ap- 
pliances therein  within  10  to  12  feet  as  giv- 
en by  one  witness,  and  within  10  feet  to  15 
feet  as  given  by  another  witness;  that  the 
car  was  being  operated  by  the  defendant  com- 
pany. The  best  detailed  description  of  the 
accident  is  thus  given  by  one  witness:  "Q. 
What  did  you  see  occur  then?  A.  Why,  by 
the  time  that  I  got  across  the  tracks,  about 
middleway  between  the  curb  and  the  car 
tracks,  I  heard  Mrs.  Spencer  scream,  and  I 
looked  in  the  direction  it  came  from,  and  I 
see  a  little  Child  about  6  or  6  feet  in  front 
of  the  car,  and  Mrs.  Spencer  making  an  at- 
tempt to  run  in  after  It  to  catch  it,  and  altout 
the  time  the  car  struck  the  little  child  it  also 
struck  Mrs.  Spencer  and  knock^  her  down 
and  knocked  the  little  girl  down  and  picked 
her  np  on  the  back  fender ;  that  is,  when  the 
back  fender  struck  her,  it  picked  her  up  on  it 
And  the  car  run  about,  I  should  Judge,  35 
or  40  feet,  and  the  little  girl  rolled  off  of  the 
back  fender  down  in  front  of  the  fender,  and 
it  Just  rolled  her  along  right  in  front  of  the 
fender  for  about  8  or  10  feet,  and  she  rolled 
right  In  under  the  fender,  and  the  car  ran 
about  6  feet  while  she  was  rolling  in  under 
the  fender  to  where  It  stopped.    When  the 


car  stopped  the  little  girl  was  right  in  front 
of  the  front  wheel."  Plaintiff  also  introduced 
a  part  of  section  1760,  article  6  of  the  St. 
Louis  Municipal  Ck>de,  which  reads:  "No  car 
shall  be  drawn  at  a  greater  speed  than  elgbt 
miles  per  hour."  They  also  Introduced  the 
vigilant  watch  ordinance,  so  ottea  quoted 
and  mentioned  In  our  cases. 

The  evidence  of  one  witness  for  the  de- 
fendant tended  to  show:  That  there  was  a 
high  wagon  passing  toward  the  southwest; 
that  the  little  girl  checked  np  until  the  wag- 
on passed,  and  then  ran  behind  the  wagon 
across  to  and  upon  the  street  car  tracks, 
where  she  was  struck  and  killed.  The  mo- 
torman  testified:  That  he  met  such  a  wagon 
there;  tbat^the  little  girl  came  from  behind 
it,  and  ran  as  fast  aa  she  could  upon  the 
track  whereon  the  car  was  running;  that  be 
used  the  appliances  and  stopped  the  car  as 
soon  as  he  could,  which  was  within  8  or  10 
of  the  point  where  he  struck  the  eblld;  that 
he  saw  the  child  some  16  or  20  feet  before 
she  reached  the  track,  and  saw  that  she  was 
running  toward  the  track,  and  at  once  began 
to  stop  the  car;  that  his  car  was  only  run- 
ning 7  to  8  miles  per  hour;  that  he  stopped 
his  car  within  the  space  of  25  feet,  on  that 
occasion,  and  had  stopped  it  at  that  rate 
within  that  space  on  previous  occasions;  that 
the  wheel  of  the  car  did  not  run  over  the 
child.  By  two  experts  the  defendant  shows 
that  such  a  car  going  8  miles  per  hour  could 
not  be  stopped  with  due  regard  to  the  safety 
of  passengers  within  less  than  70  to  80  feet. 
All  the  evidence  shows  that  the  car  was  go- 
ing on  a  slight  upgrade.  Defendant's  evi- 
dence also  tended  to  show:  That  the  fender 
was  so  constructed  that,  if  an  object  got  on- 
to it,  it  could  not  roll  off;  that  the  car  was 
stopped  west  of  Jefferson  avenue  to  await 
the  passage  of  a  car  on  the  Jefferson  avenue 
line  and  started  up  and  ran  across  the  Jeffer- 
son avenue  track  with  the  power  off.  De- 
fendant also  Introduced  an  amended  ordi- 
nance by  which  it  was  shown  that  l^e  speed 
limit  was  10  miles  an  hour,  instead  of  8 
miles,  as  by  the  old  ordinance  prescribed. 
In  rebuttal  the  plaintiffs  showed:  That 
there  was  no  wagon  there  at  the  time  and 
nothing  to  obstruct  the  view  of  the  motor- 
man;  that  there  were  no  stops  west  of  Jef- 
ferson avenue.  This  sufficiently  states  the 
facts  shown.  Points  made  will  be  noted  in 
the  course  of  the  opinion. 

1.  Instruction  No.  1  given  for  the  plaintiff 
reads:  "If  the  Jury  find  from  the  evidence 
that  on  the  18th  day  of  October,  1901,  the 
defendant,  St  Louis  Transit  Company,  was 
a  carrier  of  passengers  by  street  railroads 
propelled  by  electricity,  and  that  it  used  the 
railway  and  car  mentioned  In  the  evidmce 
for  such  purpose,  and  if  the  Jury  further 
find  from  the  evidence  that  on  that  day  Rob- 
ert C.  Spencer  and  Laura  E.  Spencer  were 
the  father  and  mother  of  Olive  L.  Spencer,  a 
minor,  aged  five  years,  and  that  the  latter 
was  born  in  lawful  wedlock  of  plaintiffs. 
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and  U  the  Jury  find  from  the  evidence  that 
said  Oliye  L.  Spencer  on  the  ISth  day<of  Oc- 
tober, 1904,  while  crossing  the  double  street 
car  tracks  of  defendant,  on  Grarols  avenue, 
was  struck  and  knocked  down  by  the  electric 
street  car  mentioned  In  the  evidence,  at  the 
eastern  crossing  of  Jefferson  avenue,  In  the 
dty  of  St  Louis,  and  that,  after  being  so 
knocked  down,  she  was  dragged  by  such  car 
about  50  feet,  thereby  causing  her  death,  and 
if  the  Jury  further  find  from  the  evidence 
that  said  Olive  L.  Spencer  was  unmarried 
and  left  no  child  surviving  her,  and  if  the 
Jury  farther  find  from  the  evidence  that  on 
said  occasion  a  motorman  in  the  employ  of 
the  St.  Louis  Transit  Company  was  operat- 
ing said  car  for  said  St  Louis  Transit  Com- 
pany, and  If  the  Jury  further  find  from  the 
evidence  that  such  motorman  so  operating 
said  car  saw,  or  by  the  exercise  of  reason- 
able care  would  have  seen,  said  child  ap- 
proaching the  track,  and  In  a  dangerous  situ- 
ation, a  snfBdent  length  of  time  before  she 
was  strnck  by  said  car,  as  that  by  the  ex- 
ercise of  reasonable  care,  with  the  appliances 
at  hand,  and  with  due  regard  to  the  safety 
of  passengers,  be  could  and  would  bave  so 
operated  said  car,  as  that  after  she  was 
struck  be  would  have  averted  the  dragging 
of  her  such  distance  as  resulted  in  her  death. 
if  the  Jury  find  she  was  so  dragged,  and  that 
such  dragging  caused  her  death,  then  the 
Jury  should  find  for  the  plaintiffs  and  against 
the  defendant,  St.  Louis  Transit  Company, 
unless  they  further  find  that  there  was  negli- 
gence OD  the  part  of  such  child  or  of  plain- 
tiffs directly  contributing  to  the  death  of  said 
child."  This  instruction  is  challenged  for 
two  reasons,  as  speaks  defendant's  brief: 
"First,  because  the  Jury  was  authorized  to 
return  a  verdict  for  plaintiffs  if  they  believ- 
ed that  after  deceased  was  struck  by  tUe 
car  she  was  dragged  to  ber  death  by  the  mo- 
torman's  failure  to  stop  the  car  quicker, 
while  the  evidence  fails  to  show  that  the 
dragging  contributed  in  any  degree  to  her 
death.  Second,  because,  even  though  she 
was  dragged  to  death,  yet  there  Is  no  evi- 
dence that  It  could  have  been  stopped  any 
sooner  than  it  was  stopped." 

We  cannot  concur  In  the  defendant's  first 
assignment  of  error  as  to  this  instruction. 
The  evidence  tends  to  disclose  that  the  child 
was  struck  and  picked  up  by  the  fender,  that 
the  car  ran  a  distance  of  40  to  50  feet  on  a 
slight  upgrade  thereafter,  and  that  during 
such  time  the  child  fell  from  the  fender, 
and  when  found  was  under  the  car  with  her 
head  upon  the  rail,  with  the  wheel  of  the 
car  up  against  ber  neck,  but  not  upon  it  It 
is  not  shown  that  she  was  mutilated,  but 
was  dead  when  removed,  and  from  the  evi- 
dence the  Jury  might  have  well  found  that 
she  was  not  actually  killed  by  the  Impact  of 
the  first  blow  to  her  little  body,  but  received 
the  death  dealing  wounds  after  she  fell  be- 
neath the  fender  and  was  being  dragged 
along  thereunder,  or  It  might  have  as  readily 


found  that  the  first  blow  was  suflSdent  to 
produce  death.  There  were  sufficient  cir- 
cumstances In  evidence  upon  which  to  sub- 
mit this  view  to  the  Jury.  Nor  do  we  think 
the  language  used  in  the  Masterson  Case, 
204  Mo.,  loc.  clt  520,  521,  103  S.  W.  48,  is 
fatal  to  this  Instruction  under  the  facts  of 
this  case.  What  was  there  said  was  in  the 
light  of  the  facts  of  that  case,  and  the  dis- 
cussion considers  other  matters  not  apparent 
in  this  record. 

Nor  do  we  think  the  second  contention 
is  tenable.  The  defendant's  motorman  says 
his  car  was  going  only  7  or  8  miles  per  hour, 
and  he  says  that  he  saw  this  child  15  or  20 
feet  from  the  track  and  running  toward  it, 
and  that  be  then  began  to  stop.  He  says 
he  stopped  within  25  feet,  although  other 
witnesses  for  defendant  say  the  car  could 
not  be  stopped  In  less  than  70  or  80  feet 
Plaintiffs'  witnesses  say  that  the  car  could 
have  been  stopped  within  10  to  15  feet 
The  question  therefore  becomes  one  for  the 
Jury  to  determine  from  this  confiicting  proof. 
It  Is  evident  that  he  had  much  more  than 
15  feet  within  which  to  stop,  if  the  child 
had  to  run  even  15  feet  to  the  point  of  colli- 
sion from  the  point  where  he  first  saw  her. 
A  little  five  year  old  tot  would  not  travel 
this  15  feet  within  the  time  that  a  street 
car  would  go  the  same  distance  going  at  a 
rate  of  7  or  8  miles  per  hour.  Bven  grant 
It  that  by  reason  of  the  angle  of  the  tracks 
at  that  point  the  child  would  be  running  In 
going  south,  somewhat  toward  the  car  which 
was  coming  northeast,  yet  there  are  ample 
circumstances  In  the  record  tending  to  show 
that  the  motorman  had  much  more  than  15 
feet  within  which  to  stop  his  car  after  he 
says  he  saw  the  child  running  to  the  danger 
point  To  our  mind  the  instruction  was  well 
enough  under  the  facts  of  the  case. 

2.  Instruction  No.  2.  for  the  plaintiffs  reads 
thus:  "The  Jury  are  instructed  that,  at  the 
time  when  and  the  place  where  said  Olive  L. 
Spencer  was  struck  by  the  car  and  dragged 
and  killed,  the  law  imposed  upon  the  motor- 
man,  while  running  said  motor  car,  the  duty 
to  keep  a  vigilant  watch  for  all  persons  on 
foot,  and  especially  children,  either  on  the 
track  or  moving  toward  it,  and,  on  the  first 
appearance  of  danger  to  such  child,  to  stop 
the  car  within  the  shortest  time  and  space 
practicable,  consistent  with  the  safety  of  pas- 
sengers. And  if  the  Jury  find  from  the  evi- 
dence that  the  motorman  operating  said  car 
failed  to  perform  such  duty,  then  such  fail- 
ure was  negligence  on  the  part  of  the  St. 
Louis  Transit  Company;  and,  if  the  Jury 
believe  from  the  evidence  that  in  consequence 
of  such  negligence  above  specified  the  death 
of  said  child  was  caused,  your  finding  should 
be  for  the  plaintiffs,  unless  you  find  from 
the  evidence  that  plaintiffs,  or  one  of  them, 
or  said  child,  was  guilty  of  negligence  which 
directly  contributed  to  the  death  of  said 
child;   and  the  burden  of  proving  contribu- 
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tory  nesllgence  on  the  part  of  said  child  or 
plaintiffs  rests  on  defendant,  and,  unless  de- 
fendant has  proven  such  contributory  negli- 
gence by  a  preponderance  of  evidence,  you 
cannot  find  for  the  defendant  on  that 
ground."  It  is  urged  that  this  Instruction 
"is  erroneous  because  It  submits  a  question 
of  law  to  the  Jury  and  Is  misleading." 

The  Instruction  is  not  faulty.  The  first 
part  recites  the  duty  of  defendant  under  the 
vlgnant  watcu  ordinance  in  evidence,  and  then 
declares  any  failure  to  perform  that  duty 
was  negligence,  and  that,  If  the  child's  death 
was  the  result  of  such  negligence,  the  plain- 
tiffs were  entitled  to  recover  if  they  them- 
selves had  not  been  guilty  of  negligence.  The 
only  questionable  thing  we  see  In  this  In- 
struction Is  In  that  part  which  submits  to  the 
Jury  this  contributory  negligence  of  a  five 
year  old  child.  An  instruction  of  this  char- 
acter was  approved  in  Weller  v.  Railway  Co., 
164  JJjo.,  loc.  elt.  192,  205,  64  S.  W.  141,  86 
Am.  St.  Rep.  502.  Neither  Is  such  an  in- 
struction misleading.  The  ordinance  itself  Is 
a  reasonable  exercise  of  the  police  power, 
and  its  violation  negligence  per  se.  This  con- 
tention Is  ruled  against  defendant. 

3.  Plaintiffs'  Instruction  No.  6  Is  criticised 
by  the  defendant.  This  instruction  reads: 
"If  the  Jury  find  from  the  evidence  that  Mrs. 
Spencer  took  the  same  degree  of  care  of  the 
child  on  the  occasion  In  question  as  a  rea- 
sonably prudent  person  ordinarily  would  un- 
der the  same  or  similar  circumstances,  then 
she  was  not  gulty  of  such  contributory  neg- 
ligence as  would  defeat  this  action ;  and  even 
if  the  Jury  should  believe  that  she  did  not 
exercise  reasonable  care,  In  that  the  child  es- 
caped from  her  grasp  and  ran  across  the 
railroad  track  as  shown  In  the  evidence,  yet 
this  would  not  defeat  plaintiff's  recovery.  If 
you  believe  that  the  motorman  after  seeing 
the  child  either  on  the  track  or  moving 
toward  it,  and  on  the  first  appearance  of 
danger  to  such  child,  failed  to  stop  the  car 
within  the  shortest  time  and  space  prac- 
ticable consistent  with  the  safety  of  the 
passengers  on  board  the  car,  and  that  such 
failure  by  said  motorman  occasioned  the 
death  of  said  child." 

We  see  no  error  in  this  Instruction.  It 
reiterates  the  well-recognized  humanitarian 
rule.  Besides,  the  defendant  recognizes  In 
the  latter  clause  of  Its  instruction  No.  2, 
given  by  the  court,  the  same  doctrine. 

Nor  was  there  error  In  refusing  defend- 
ant's demurrer  to  the  evidence  In  this  case. 
There  was  ample  evidence  upon  which  to  sub- 
mit the  case  to  the  Jury.  We  have  gone 
through  the  numerous  instructions  given  and 
refused,  and  are  of  opinion  that  the  case  was 
fairly  submitted,  and  well  tried  throughout 
Further  details  will  serve  no  good  purpose. 

The  Judgment  should  be,  and  Is,  affirmed. 
All  concur. 


FLANAGAN  MILLING  CO.  v.  CITY  OF  ST- 
LOUIS. 

(Supreme  Court  of  Missouri,   Division   No.    1. 
July  1,  1909.    Rehearing  Denied 
July  12,  1909.) 

1.  Appeal  ano  Ebrob  (§  586*)— Abstbact  ow 
Recobd — Sufficiency. 

An  abstract  of  record  is  fatally  defective, 
where  it  Dowbere  appears  at  what  term  of  the 
court,  if  any,  ttie  motion  for  a  new  trial  warn 
filed  or  overruled,  or  the  affidavit  for  an  ap- 
peal was  filed  and  the  appeal  granted,  or  at 
what  term  an  order  was  entered  granting  leave 
to  file  a  bill  of  exceptions,  or  whether  those 
things  were  done  in  term  time  at  all. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2505;   Dec.  Dig.  §  586.*] 

2.  ExcEPTJONS,  Bill  of  (|  6*)— Function  o^" 
Bill— Recobd  Enthies. 

Record  entries,  as  such,  cannot  l>e  preserv- 
ed in  a  bill  of  exceptions,  as  that  is  not  its 
function. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  |i  8-12;   Dec.  Dig.  {  6.*] 

3.  Appkai.  and  Ebbob  (|  631*)— Abstbactb— 
Pbintino. 

The  Supreme  Court  will  not  ^o  to  a  manu- 
script full  transcript  for  those  things  essential 
to  perfect  an  appeal  and  giving  jurisdiction,  nor 
for  matter  esseutial  to  an  understanding  of  the 
points  to  be  decided ;  but  under  the  rules  they 
must  be  abstracted  in  "print." 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2767;   Dec.  Dig.  {  631.»] 

4.  Appeal  and  Ebbob  (§  586*)— Abstbacts— 
Requisites  and  Sufficiency. 

In  condensed  form,-  an  abstract  should  still 
preserve  and  evidence  essential  facts. 

[Ed.  Note. — For  otlier  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2595;   Dec.  Il^g.  \  586.*] 

Appeal  from  Circuit  Court,  St  Charles 
County;  Jas.  D.  Bnrnett,  Judge. 

Action  by  the  Flanagan  Milling  Company 
against  the  City  of  St.  Louis.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Alfred  A.  Paxson,  Hamilton  Grover,  and  T. 
P.  McDearmon,  for  appellant  Charles  W. 
Bates  and  Charles  P.  Williams,  for  respond- 
ent 


LAMM,  P.  J.  Plaintiff  corporation  was 
"tenant  and  owner"  of  certain  lots  and  a 
certain  hominy  mill  and  elevator  situate 
thereon  In  St  Louis.  Close  by  was  a  put>- 
IIc  sewer  In  Geyer  avenue  constructed  In  1854. 
Plaintiff's  basement  was  connected  with  this 
sewer  by  drain  pipes.  In  that  basement 
were  sundry  sorts  of  milling  machinery,  also 
grains  and  manufactured  "white  corn  goods," 
meal,  etc.  On  July  24,  1899,  as  the  result  of 
a  heavy  rainfall,  the  backwater  from  the 
Geyer  avenue  sewer  flooded  said  basement, 
damaging  Its  contents  and  the  mill  building. 
Grounding  its  action  on  negligence  in  enlar- 
ging the  area  drained  by  the  Geyer  avenue 
sewer  district  beyond  the  capacity  of  the 
sewer  and  in  allowing  the  sewer  to  become 
obstructed  by  dirt  and  debris,  whereby  sew- 
erage and  flood  water  were  dammed  back  in- 
to the  basement,  plaintiff  sued  for  $25,000 
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damages.  Defendant  answered:  First,  by 
way  of  a  general  denial;  second,  by  way  of 
a  plea  of  contributory  negligence,  In  that  de- 
fendant had  charter  power  to  regulate  the 
use  of  sewers  by  ordinance  and  had  passed 
certain  ordinances  by  rlrtne  of  such  power 
requiring  owners  of  premises  to  put  In  selfi 
acting  valves  in  all  cases  where  a  back  flow 
from  mnin  sewers  may  be  apprehended,  cou- 
pled with  au  allegation  that  such  safety  valve 
would  have  been  a  complete  barrier  to  the 
back  flow  complained  of  In  the  petition ;  that 
there  was  In  existence  a  self-acting  valve 
known  as  a  "back  trap"  or  "backwater  trap" 
effective  to  stop  sewer  back  flow,  a  simple 
device  of  small  cost  and  Installed  with  little 
trouble;  and  that  plaintiff  negligently  vio- 
lated said  ordinance  and  negligently  failed 
to  Install  such  device  to  prevent  back  flow 
and  Injury  therefrom.  Unsuccessful  below, 
plaintiff  brings  the  case  here. 

The  abstract  sets  forth  the  petition,  an- 
swer, and  reply  In  full ;  next,  that  the  cause 
went  on  a  change  of  venue  to  the  St.  Charles 
circuit  court;  next,  follows  certain  proceed- 
ings which  the  abstract  states  "are  preserv- 
ed in  the  bill  of  exceptions."  An  abstract  of 
the  bill  of  exceptions  next  follows  covering 
55  pages,  and  winding  up  with  the  signature 
of  the  trial  judge  and  the  file  marks  of  the 
clerk.  Following  said  abstract  of  the  bill  of 
exceptions  in  matter  which  we  present  toti- 
dem  verbis,  reading :  "Record  Entries,  March 
10,  1905,  verdict  and  judgment  for  defend- 
ant. March  13,  1905.  motion  for  new  trial 
filed.  March  24,  1906,  motion  for  new  trial 
overruled.  March  24,  1005,  aflidavit  and  mo- 
tion for  appeal.  March  24, 1905,  appeal  grant- 
ed to  Supreme  Court  of  Missouri.  March  24, 
1905,  time  to  second  Monday  of  September, 
1905,  granted  plaintiff  to  file  bill  of  excep- 
tions. September  4,  1905,  bill  of  exceptions 
presented,  allowed,  signed,  sealed,  flled  and 
made  part  of  the  record  by  order  duly  en- 
tered, within  the  time  given  by  the  court. 
Affidavit  for  Appeal.  A.  A.  Paxson,  agent 
for  the  plaintiff  In  the  above-entitled  cause, 
being  sworn,  upon  his  oath  says  that  the  ap- 
peal prayed  for  by  him  for  the  plaintiff  Is  not 
made  for  vexation  or  delay,  but  because  he 
considers  the  plaintiff  aggrieved  by  the  Judg- 
ment and  decision  of  the  court.  A.  A.  Pax- 
son,  agent  for  plaintiff.  Subscribed  and  sworn 
to  before  me,  this  24th  day  of  March,  1905. 
Wm.  F.  Wolter,  Circuit  Clerk."  The  defend- 
ant flled  a  supplemental  abstract,  to  wit,  a 
complete  copy  of  the  bill  of  exceptions  and 
no  more. 

Under  our  Interpretation  of  the  statutes 
and  our  rules,  the  foregoing  abstract  Is  fatal- 
ly defective,  in  that  it  nowhere  appears  at 
what  term  of  court,  if  any,  the  motion  for 
a  new  trial  was  flled  or  overruled,  or  the  affi- 
davit for  an  appeal  was  flled  and  the  appeal 
granted,  or  at  what  term  an  order  was  enter- 
ed granting  plaintiff  leave  to  file  a  bill  of 
exceptions,  or  whether  these  things  were 
done  In  term  time  at  all.  Some  of  these 
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things  do  appear  at  large  In  the  bill  of  ex- 
ceptions. 

In  order  to  save  an  intelligent  exception  to 
the  overruling  of  a  motion  for  a  new  trial, 
there  should  appear  In  the  bill  some  nota- 
tion that  such  motion  was  filed  and  over- 
ruled; but  record  ^entries,  as  such,  cannot 
be  preserved  in  a  bill  of  exceptions  for  ap- 
pellate purposes,  because  the  function  of  such 
bill  Is  not  to  preserve  such  record  entries. 
Therefore,  if  they  appear  in  the  bill,  and  no- 
where else,  it  is  the  same  as  if  they  did  not 
appear  at  all.  Our  statutes  contemplate.that 
a  motion  for  a  new  trial  should  be  flled  at 
the  judgment  term  and  within  four  days  aft- 
er the  judgment,  that  an  appeal  should  be 
taken  at  the  term  at  which  the  motion  for 
a  new  trial  is  overruled,  and  that  the  bill 
of  exceptions  should  be  flled  at  such  term, 
or  that  leave  be  then  granted  giving  time. 
Therefore  the  data  should  be  abstracted 
from  which  we  can  see  that  the  statutory 
steps  have  been  taken  to  perfect  an  appeal. 
This,  because  an  appeal  Is  a  creature  of  the 
statutes. 

Appellant  brought  this  case  up  by  a  manu- 
script full  transcript.  We  may  know  nothing 
of  its  contents,  because.  If  there  is  one  thing 
more  firmly  settled  than  another.  It  is  that, 
absent  conflicting  abstracts,  we  will  not  go 
to  that  transcript  to  spy  out  those  things  es- 
sential to  perfecting  an  appeal  and  giving  us 
jurisdiction  of  a  concrete  case,  nor  for  mat- 
ter essential  to  an  understanding  of  points 
to  be  decided.  These  things,  under  our  rules, 
must  be  abstracted  in  print.  Now,  an  "ab- 
stract" Is  what  its  name  imports.  If  a  full 
record  Is  printed,  our  rules  provide  that  such 
full  record  may  be  taken  for  an  abstract; 
but  that  is  not  the  best  method  to  aid  an 
appellate  court,  since  It  Is  expensive  and  cum- 
bersome, and  can  only  be  considered. an  ab- 
stract by  grace.  On  the  other  hand,  an  ab- 
stract must  be  something  more  than  a  mere 
analytical  Index  shorn  of  paging.  In  con- 
densed form,  it  should  still  preserve  and  evi- 
dence essential  facts.  It  Is  a  marvel  that  ex- 
cellent counsel  will  not  heed  the  Interpreta- 
tion given  of  our  rules  and  warnings  judi- 
cially Iterated  and  reiterated.  We  do  not 
interpret  our  rules  otherwise  than  equitably. 
For  Instance,  by  an  implication  from  data 
furnished  in  the  abstract,  other  data  might 
be  aided  and  rounded  by  supplying  an  ele- 
ment omitted ;  but  there  is  nothing  in  this 
abstract  from  which  we  can  see  that  the 
entries  referred  to  were  made  at  the  judg- 
ment term  of  the  circuit  court  of  St.  Cbaries 
county,  or  at  any  term  at  all. 

We  therefore  aftlrm  the  judgment,  and  put 
affirmance  on  a  Hue  of  case,  of  which  a 
few  are :  Harding  v.  Bedoll,  202  Mo.  025,  100 
S.  W.  038 ;  Groves  v.  Terry  (not  yet  official- 
ly reiwrted)  117  S.  W.  IIG";  Shemwell  v.  Mc- 
Kinney,  214  Mo.  692,  114  S.  W.  1083;  Stark 
V.  Zohuder,  204  Mo.  442,  102  S.  W.  992 ;  WsCl- 
ser  v.  Wear,  128  Mo.  652,  31  S.  W.  37;  Pen- 
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nowfsky  t.  Coerver,  205  Mo.  135,  103  S.  W. 
542 ;  Coleman  t.  Roberts,  214  Mo.  634,  114  S. 
W.  88.    All  concur. 


WESTERVELT  et  al.  v.  ST.  LOUIS  TRAN- 
SIT CO.  et  al. 
(Supreme  Court  of  Missouri,  Dirision  No.   L 
July  1, 1909.    On  Reliearing,  July  12, 1909.) 

1.  Cakriebs  (J  306*)— CoMPAHiEa  Liable  tor 
Injuries  to  Pasbenoebs— Lease— Effect. 

Where'  by  an  agreement  between  two  street 
railroads  one  of  them  as  lessee  took  possession 
of  the  tracks,  cars,  plant,  and  former  business 
of  the  other,  and  continued  to  operate  the  road, 
the  lessor  company  was  thereby  relieved  of  lia- 
bility for  the  negligence  of  the  servants  and 
employes  of  the  lessee  resulting  in  injuries  to 
passengers. 

[Ed.    Note.— For    other   cases,    see   Carriers, 
Cent.  Dig.  f  1249;    Dec.  Dig.  {  306.*] 

2.  Appeal  and  Ebbor  (|  1173*)^JuDGJn:WT— 
Reversal — Parties. 

Where  a  judgment  was  rendered  in  favor 
of  a  passenger  in  an  action  for  injuries  against 
both  a  lessor  and  lessee  street  railroad  com- 
pany, reversal  as  to  the  lessor  company  did  not 
necessarily  necessitate  a  reversal  as  to  the 
essee. 

[Ed.  Note. — For  other  cases,  see  Api>eal  and 
Error,  Cent.  Dig.  §{  4562,  4566;    Dec.  Dig.  { 

8.  Damaoes    (S    132*)— Excessiyeness- Per- 
sonal Injuries. 

Com]>lainant  when  injured  by  the  prema- 
ture starting  of  a  street  car  was  about  50  years 
of  age.  While  she  had  been  ailing  at  spells, 
and  some  years  before  had  been  frightened  by  a 
runaway  accident,  and  a  year  before  had  suffer- 
ed a  minor  operation  on  her  womb,  her  general 
health  bad  been  reasonably  good,  and  she  bad 
been  well  able  to  perform  her  social  duties  and 
as  a  housewife,  and  had  been  reasonably  free 
from  pain.  Her  injury  consisted  of  a  wrench  or 
strain  affecting  her  spine  in  the  small  of  her 
back  and  left  hip,  after  which  her  health  was 
broken,  and  she  became  an  invalid,  unable  to 
perform  any  household  work,  and  was  cared 
tor  by  nurses  and  physicians.  The  muscles  on 
the  left  side  of  her  back  below  the  belt  were 
weakened  and  diminished,  producing  an  appar- 
ent curvature  of  the  spine,  and  the  left  hip 
was  atrophied  and  her  left  leg  was  also  smaller 
and  shorter  than  the  other,  and  she  walked 
with  a  cane.  Her  sleep  and  spirits  were  bro- 
ken, and  she  was  afflicted  with  nervous  dis- 
orders of  a  serious  character.  Held,  that  a 
judgment  for  $6,000  was  not  excessive. 

[Ed.    Note.— For   other   cases,    see    Damages, 
Cent.  Dig.  f  374;   Dec.  Dig.  i  132.*] 

4.  Trial  (§  252*)— Injuries— Evidence  Wab- 

RANTINO. 

In  an  action  for  injuries  to  a  passenger  by 
the  premature  starting  of  a  car  as  she  was  en- 
deavoring to  alightj  the  court  was  not  required 
to  charge  that  the  jury  must  find  that  a  reason- 
able time  to  alight  was  not  afforded  plaintiff 
in  order  to  entitle  her  to  recover,  where  there 
was  no  evidence  showing  the  length  of  time  the 
car  stopped,  or  that  the  time  was  reasonable. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  601-603 ;    Dee.  Dig.  §  252.*] 

5.  Carriers  (S  303*)— Injuries  to  Passen- 
ger-Premature Start— TiMic  to  Alight. 

A  passenger  is  entitled  to  a  reasonable  time 
In  which  to  alight. 

[Ed.    Note.— For    other   cases,    see   Carriers, 
CJent.  Dig.  IS  1228,  1228V4 ;   Dec.  Dig.  i  303.*] 


6.  Carriers  (§  321*)— Injubies  to  Passen- 
ger—Premature Start  —  Reasonable  Op- 
portunity TO  Alight— INSTBUCTIONB. 

In  an  action  for  injuries  to  a  passenger  by 
the  premature  starting  of  a  street  car  aa  she 
was  in  the  act  of  alighting,  the  court  charged 
that  plaintiff  could  recover  if  the  jury  found 
that  defendant's  servant  in  starting  the  car 
neglected  to  observe  the  degree  of  care  defined 
in  a  prior  instruction  as  the  care  devolving  on  a 
carrier  of  passengers,  but  that  the  burden  was 
on  plaintiff  to  show  that  while  she  was  in  the 
act  of  alighting,  but  before  she  had  reasonable 
opportunity  to  do  so,  it  was  suddenly  started, 
etc.  Held,  that  the  couct  sufficiently  charged 
on  the  issue  whether  plaintiff  had  been  given  a 
reasonable  opportunity   to  alight. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
C^nt.  Dig.  i  1332 ;  Dec  Dig.  !  321.*] 

7.  Cabbiebs  (g  303*)— Pbematurk  Stabt— In- 
juries to  Passenger— Time  to  ALiorrr— 
Knowledge  of  Conductor. 

Where  a  street  car  stopped  to  permit  a 
passenger  to  alight,  and  she  attempted  to  do  so 
m  the  presence  of  the  conductor,  he  was  bound 
to  know  that  she  was  in  the  act  of  alighting, 
and  to  operate  the  car  accordingly. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent 
Dig.  H  1228,  1228V^;    Dec.  Dig.  g  303.*] 

8.  Tbial  (J  191*)  —  iNSTBUcxioNS  —  Assump- 
tion OF  Facts— Injubies  to  Passkhqeb- 
Pbematube  Stabt. 

Where  a  street  car  passenger  was  injured 
by  a  premature  starting  of  the  car  as  she  was 
endeavoring  to  alight  in  the  immediate  presence 
of  the  conductor,  the  court  was  justified  in  as- 
suming as  a  matter  of  law  that  the  conductor 
"had  reason  to  suspect"  that  she  was  in  the  act 
of  alighting. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  428-430:  Dec.  Dig.  i  191*;  Carriers, 
Cent  Dig.  S  1499.] 

9.  Trial  (§  191*)— Instructions— Evidence. 

In  an  action  for  injuries  to  a  passenger 
by  the  premature  starting  of  a  street  car  as  she 
was  in  the  act  of  alighting,  evidence  held  to 
support  a  clause  in  an  instruction  permitting 
the  jury  to  find  that  the  car  started  with  a  "sud- 
den movement." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  428-430;    Dec.  Dig.  S  191.*] 

10.  Damages  (g  216*)— Pebsonal  Injxtbies— 
Instructions. 

In  an  action  for  injuries,  the  court  charged 
that,  if  the  jury  found  for  plaintiffs,  they  should 
assess  the  damages  at  such  a  sum  as  would  be 
reasonable  compensation  for  any  one  or  more 
of  the  following  items  of  damage,  if  any,  and 
the  jury  found  the  feme  plaintiff  had  sustained 
or  was  reasonably  certain  to  sustain  in  the  fu- 
ture, as  a  direct  result  of  defendant's  act  com- 
glained  of,  viz.,  pain  of  body  or  mind,  injury  to 
er  nervous  system,  and  permanent  lameness  or 
crippled  physical  condition,  if  any,  resulting 
from  the  accident  Another  instruction  charged 
that  if  the  feme  plaintiff  sustained  an  injury 
to  her  nervous  system  as  a  direct  consequence 
of  defendant's  act,  and  that  these  had  caused 
to  her  a  hysterical  condition  which  produced 
sensations  of  pain  and  suffering  to  hen  then 
she  could  recover  as  part  of  her  damages  for  her 
pain  of  mind  reasonable  compensation  for  such 
pain  and  suffering,  if  any,  the  jury  found  she 
already  suffered,  as  well  as  for  any  suffering  or 
pain  which  the  jury  found  from  the  evidence 
'she  was  reasonably  certain  to  endure  in  the  fu- 
ture. Beld  not  objectionable  as  authorizing 
double  damages  for  the  same  pain  of  body  or 
mind  and  the  same  injury,  and  as  allowing  dam- 


*For  other  eases  sec  same  topic  and  lectlon  NUMBER  in  Dec.  &  Am.  Dlga.  1907  to  data,  *  Reporter  Indexes 


Digitized  by 


Google 


Mo.) 


WESTER VELT  v.  ST.  LOUIS  TRANSIT  00. 


115 


ages  for  mental  distress  disconnected  from  any 
injury. 

lEd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  U  648-555;   Dec.  Dig.  |  216.*] 

Appeal  from  St  LoulB  Circuit  Court;  O. 
Orrlcli  Blsliop,  Judge. 

Action  by  Saraii  J.  Westerrelt  and  another 
against  tlie  St.  Louis  Transit  Company  and 
United  Railways  Company  of  St.  Louis. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Reversed  as  to  tlie  United  Railways 
Company  of  St.  Louis,  and  affirmed  as  to  the 
St  liOuls  Transit  Company. 

Boyle  &  Priest  and  T.  B.  Francis,  for  ap- 
pdlantB.  Richard  F.  Ralph  and  Barclay  & 
Fauntleroy,  for  respondents. 

LAMM,  P.  J.  Plaintiffs,  Sarah  J.  and  Pe- 
ter D.,  are  husband  and  wife.  Defendants 
are  common  carriers  of  passengers  for  hire 
in  St  Louis  as  street  railway  corporations. 
On  December  19, 1899,  after  dark,  Sarah  rode 
as  a  pay  passenger  on  a  south-bound  car  on 
Virginia  avenue.  Claiming  injuries  through 
negligence  of  defendants  while  she  was 
alighting  from  her  car  at  the  intersection  of 
Virginia  with  Bowen  street  she  (uniting  her 
husband)  sued  both  companies  counting  on 
negligence  and  laying  her  damages  at  $30,000. 
Her  petition  states  that  "defendants"  operat- 
ed a  line  of  cars  running  on  Virginia  avenue ; 
that  she  was  a  passenger  on  "one  of  de- 
fendants' cars";  that  "defendants  agreed" 
to  use  care  to  carry  her  safely  and  to  allow 
her  to  alight  In  safety  at  her  destination. 
It  is  then  alleged  as  follows :  "Plaintiffs  fur- 
ther state  that  wlillst  the  said  Sarah  was  in 
the  act  of  alighting  from  defendant's  said 
car  at  or  near  the  intersection  of  Virginia 
avenue  aforesaid  and  Bowen  street,  in  said 
city,  where  said  car  had  stopped  to  permit 
said  Sarah  to  alight,  said  defendants  care- 
lessly and  negligently  caused  the  said  car  to 
start  forward  with  a  sudden  movement,  so 
that  the  said  Sarah,  while  in  the  act  of 
alighting  from  said  car,  was  turned  and  Jerk- 
ed about  and  wrenched  so  as  to  produce  the 
injuries  to  her  to  be  mentioned  presently. 
The  direct  efTects  of  said  negligence  of  defend- 
ants were,"  etc.  (Here  a  grievous  list  of  re- 
sulting ills  and  hurts  are  charged.)  Defend- 
ants answered  separately  by  general  denial. 
The  trial  was  to  a  Jury.  A  verdict  came  in  for 
$6,000.  Unsuccessful  motions  for  a  new  trial 
and  In  arrest  were  filed,  and  from  a  judg- 
ment rendered  against  both  they  appeal. 
Sufficient  of  the  facts  will  appear  in  connec- 
tion with  points  ruled.  At  the  close  of  the 
plaintiffs'  evidence  In  chief,  defendants  In- 
terposed separate  demurrers,  wMch  were 
overruled  and  exceptions  saved.  At  the  close 
of  the  whole  case,  defendants  renewed  their 
separate  demurrers,  and  saved  exceptions  to 
the  second  disallowance  of  them.  Conten- 
tions made  by  the  United  Railways  Compa- 
ny are  distinct  from  those  of  the  transit  com- 


pany, and  separate  briefs  are  filed  by  both 
sides  in  that  regard.  It  will  be  convenient  to 
preserve  that  line  of  cleavage  in  this  opinion. 
On  behalf  of  the  United  Railways  Company 
error  is  assigned  in  refusing  to  direct  a  ver- 
dict and  in  giving  an  instruction  (No.  6)  on 
behalf  of  plaintiff  to  the  effect  that  under  the 
lease,  ordinance,  and  other  documentary  evi- 
dence those  operating  the  car  In  question  "are 
to  be  considered  as  agents  of  both  the  de- 
fendant companies."  On  behalf  of  the  trans- 
it company  errors  are  assigned  In  giving  in- 
structions Nos.  1,  4,  and  5.  Further,  it  is  in- 
sisted that  the  verdict  is  excessive. 

1.  Of  the  United  Railways'  appeal.  There 
was  testimony  showing  that  the  transit  com- 
pany was,  in  fact  running  the  car  on  which 
Mrs.  Westerrelt  was  a  passenger.  There  is 
no  proof  that  the  United  Railways  Company 
had  lot,  part,  or  parcel  in  running  it  unless 
a  certain  agreement  (Introduced  .by  plain- 
tiffs) between  that  company,  and  the  transit 
company,  when  Judicially  construed  and  in- 
terpreted, had  the  effect  of  making  them 
Joint  operators  of  the  car  at  that  immediate 
time.  But  we  have  ruled  on  full  argument 
and  deliberation  that  the  agreement  could  not 
be  given  that  legal  effect.  Moorshead  v. 
United  Hallways  Co.,  203  Mo.  121,  96  S.  W. 
261,  100  S.  W.  611;  Chlanda  v.  St  Louis 
Transit  Co.,  213  Mo.  344,  112  S.  W.  249.  In 
neither  of  those  cases  were  there  allegations 
resting  on  equitable  doctrines  or  relating  to 
fraud  in  the  concoction  or  purpose  of  the 
lease,  and  none  such  are  here.  In  those  cases 
we  construed  the  agreement  whereby  the 
transit  company  took  possession  of  the  tracks, 
cars,  plant  and  former  business  of  the  Unit- 
ed Railways  Company  as  a  lease  constituting 
the  transit  company  the  lessee  and  the  Unit- 
ed Railways  Company  the  lessor ;  and  we 
ruled  that  the  relation  of  lessor  and  lessee 
relieved  the  lessor  from  liability  for  the  neg- 
ligence of  the  servants  and  employes  of  the 
lessee.  In  the  Chlanda  Case  it  was  ruled 
that  when  plaintiff  Introduced  the  lease,  she 
vouched  for  the  document  as  a  live,  valid, 
operative  lease,  if  the  court  put  that  inter- 
pretation on  the  paper,  and  could  not  be 
heard  to  discredit  it  as  a  lease  by  contending 
(without  proof  one  way  or  the  other)  that  an- 
tecedent steps  provided  by  law  had  not  been 
affirmatively  shown  to  have  been  taken.  It 
was  pointed  out  that  if  defendant  had  in- 
troduced the  lease,  and  plaintiff,  absent  proof 
of  compliance  with  conditions  precedent,  had 
objected  to  its  introduction,  a  different  ques- 
tion might  arise.  Learned  counsel  for  plain- 
tiffs in  the  case  at  bar  did  not  have  the  bene- 
fit of  our  holding  in  the  Moorshead  and 
Chlanda  Cases  at  the  time  of  the  trial  in  this 
case.  They  do  not  now  argue  that  the  doc- 
trines promulgated  in  those  cases  are  un- 
sound; but  seek  to  differentiate  and  distin- 
guish the  case  at  bar  by  insisting  that  certain 
documentary   evidence   introduced  by  them. 
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to  wit,  a  certificate  of  the  Incorporation  of 
the  Central  Traction  Company  of  St.  Louis 
in  1898,  a  certificate  of  tlie  ctiange  of  name 
of  "Central  Traction  Company"  to  "United 
Railways  Company  of  St  Louis"  in  1899, 
and  a  certificate  of  tlie  incorporation  of  ttie 
St.  Louis  Transit  Company  in  1899,  tlirows 
new  and  controlling  light  upon  the  legal 
propositions.  Tbey  also  insist  that  certain 
ordinances  put  in  evidence  by  defendant 
leading  up  to  the  lease  show  that  acceptance 
of  and  assent  to  the  provisions  of  the  ordi- 
nances were  essential  conditions  precedent 
to  the  validity  of  the  lease  as  a  lease.  But 
each  and  every  of  these  positions  was  held 
in  Judgment  in  either  the  Moorshead  or  the 
Chlanda  Cases  directly  or  by  necessary  in- 
ference. Here  the  assents  and  acceptances 
are  created  by  ordinances.  There  they  were 
created  by  the  Constitution  or  statutes.  Here, 
as  well  as  there,  there  is  no  pretense  that 
actual  assent  was  not  given,  and  actual  ac- 
ceptance was  not  made.  Here  respondent  ar- 
gues as  there  respondent  argued  that  it  de- 
volved upon  appellant  to  show  aflflrmatlvely 
that  such  conditions  were  complied  with. 
We  disallowed  this  argument  because  of  the 
fact  that  plaintiff  Introduced  the  lease  to  es- 
tablish the  working  arrangement  between 
the  transit  company  and  the  United  Railways 
Comimny,  and  upon  which  working  agree- 
ment she  predicated  her  right  of  recovery. 
If  we  had  held  that  the  agreement  did  not 
constitute  a  lease,  but  showed  a  present  joint 
arrangement  to  run  and  operate  the  street 
railways  as  partners,  or  under  some  rela- 
tion of  principal  and  agent,  then  the  liability 
of  the  United  Railways  would  naturally  flow 
from  such  construction ;  but  this  court  took 
the  other  view  of  it,  and  ruled  that  the  rela- 
tion of  lessor  and  lessee  was  created.  From 
that  ruling  the  conclusion  follows  that  the 
lessor  was  no  more  liable  for  the  torts  of  the 
lessee  than  any  other  landlord  would  be  for 
the  torts  of  his  tenant  In  the  use  of  leased 
property.  We  have  been  unable  to  bring  our- 
selves to  the  belief  that  it  would  subserve 
any  good  purpose  to  restate,  re-examine,  or 
'  redetermine  the  propositions  discussed  and 
doctrines  announced  in  those  cases.  Let  set- 
tled points  be  undisturbed,  as  the  maxim 
saith.  Accordingly,  we  rule  it  was  error  to 
refuse  to  direct  a  verdict  in  favor  of  the 
United  Railways  Company.  But  this  ruling 
in  and  of  itself  does  not  require  the  reversal 
of  the  judgment  as  to  the  transit  company. 
Stotler  V.  Railroad,  200  Mo.,  loc.  clt.  149,  98 
S.  W.  509  et  seq.  Therefore  assignments  of 
error  singular  to  that  defendant  must  be  de- 
termined. 

2.. Of  the  appeal  of  the  transit  company. 

(a)  It  is  argued  the  verdict  is  excessive. 
We  think  otherwise.  Plaintiff's  testimony 
was  delivered  by  unimpeached  lay  witnesses, 
neighbors  and  acquaintances,  by  physicians 
of  learning  and  skillful  experience  attending 
her  professionally  and  who  testified  from 
actual  observations  and  as  experts,  and  by 


physicians  who  .examined  ber  from  time  to 
time,  and  who  gave  to  the  jury  the  results  of 
their  examination  with  their  professional 
opinion.  On  defendant's  part  the  bulk  of  tbe 
testimony  was  from  experts  who  had  exam- 
ined ber,  supplemented  by  that  of  some  Jay 
witnesses  who  knew  her  or  had  observed  her 
movements.  At  the  last  trial  the  case  had 
been  pending  several  years.  It  was  tried, 
four  times,  and  the  experience  and  observa- 
tions of  alert  counsel  on  both  sides  were 
rounded  out  and  enlightened  by  the  incidents 
of  this  long,  running  legal  fight.  Appellant 
transit  company  does  not  pointedly  contend 
there  was  no  case  for  the  Jury  on  the  facts. 
Neither  does  it  contend  that  Mrs.  Westervelt 
is  simulating.  Absent  such  contentions  we 
need  not  give  or  analyze  the  testimony  in  de- 
tail. On  ber  part  it  tended  to  show  that  at  the 
time  of  her  Injury  she  was  about  50  years  of 
age;  that  while  she  had  been  ailing  at  spells, 
after  the  way  of  women,  and  had  once  been 
frightened  by  a  runaway  accident  some  years 
before,  and  while  a  year  or  more  before  De- 
cember 19,  1899,  she  had  been  In  a  hospital 
for  some  minor  operation  on  her  womb,  yet 
that  up  to  the  time  she  was  hurt  on  said 
date  her  nerves  had  been  reasonably  well 
strung  and  steady,  her  general  health  reason- 
ably good,  her  ability  to  well  do  her  duties 
as  a  housewife  unquestioned.  She  enjoyed 
society,  attended  church,  worked  her  flower 
garden,  raised  a  family,  and  managed  ber 
household  affairs,  reasonably  free  from  aches 
and  pains  and  blessed  with  good  spirits  and 
sprlgbtliness.  There  was  some  testimony  on 
behalf  of  appellant  that  the  picture  drawn 
by  her  witnesses  as  to  the  soundness  of  her 
health  before  her  hurts  was  false  or  too  rosy, 
or  in  too  free  outline.  They  testified  she 
seemed  full  of  ailments  and  often  gave  voice 
to  misery  from  bad  health.  But  we  will  not 
meddle  with  that  conflict  in  testimony.  Tiie 
genius  of  our  law  has  wisely  and  quite  re- 
lieved an  appellate  court  from  that  burden 
at  least.  We  neither  hunger  nor  thirst  after, 
nor  assume,  power  to  disturb  the  finding  of 
12  men  in  the  box  sanctioned  by  one  on  the 
bench  on  a  question  of  fact  on  which  the 
testimony  ran  pro  and  con.  Theirs  (not  ours) 
was  the  duty  to  sift  and  winnow  out  the 
true  from  the  false,  to  i)elleve  or  disbelieve. 
There  Is  substantial  evidence  that  on  the 
evening  of  December  19,  1899,  she  was  riding 
on  one  of  defendant's  cars.  The  platform 
and  way  out  of  this  car  were  narrow  and 
old-fashioned.  She  rang  the  bell  to  signal  a 
stop  at  the  intersection  of  Virginia  and  Bow- 
en.  In  obedience  to  that  signal,  the  car,  run- 
ning by  the  usual  stopping  place  for  eight  oi 
ten  feet,  stopped  to  let  her  off.  The  conduct- 
or was  standing  on  the  rear  platform  near  by 
the  exit.  She  went  there  to  alight  The 
step  down  was  made  longer  than  usual  by  a 
small  depression  or  slope  in  the  ground,  and 
was  a  long  step.  As  she  was  alighting  a  wo- 
man undertook  to  enter.    A  bit  of  confusion 
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arose  from  ber  offer  to  get  up  and  In  as  Mrs. 
Westervelt  offered  to  get  down  and  out.  As 
one  of  her  feet  was  on  the  last  step,  and  sbe 
was  about  to  pot  ber  otber  on  the  ground, 
the  car  signal  was  given,  and  the  car  sudden- 
ly started,  giving  her  a  violent  twist,  as 
she  instinctively  sought  to  recover  herself, 
wrenching  her .  back.  She  was  saved  from 
falling  prone  by  the  woman,  an  acquaintance. 
The  evidence  tends  to  show  that  the  wrench 
or  strain  affected  her  vertebral  column  In 
the  small  of  her  back  and  left  hip.  It  tended 
to  show  that  her  health  was  broken  by  that 
wrench;  that  from  a  woman  In  fair  health 
she  became  and  continued  a  miserable  one, 
long  suffering  from  convulsions  and  pain  of 
body  and  distress  of  mind.  She'  became  and 
continued  an  Invalid,  and  unable  to  perform 
her  household  duties,  and  was  put  In  the 
care  of  nurses  and  physicians.  The  muscles 
on  the  left  side  of  her  back  below  the  belt 
line  are  weakened  and  diminished  In  size, 
producing  an  apparent  curvature  of  the 
spine.  Her  left  hip  is  atrophied.  Her  left 
leg  is  smaller  and  shorter  than  the  other. 
She  walks  with  a  limp  and  carries  a  cane. 
Her  sleep  Is  broken,  her  spirits  are  broken, 
and  she  is  afflicted  with  nervous  disorders  of 
a  serious  character,  described  in  medical  ter- 
minology In  words  of  length  and  sound.  All 
this  train  of  attendant  ills,  permanent  If  her 
physicians  are  believed,  was  attributed  by 
them  to  the  wrench,  shock,  and  sprain  she 
received  by  the  sudden  movement  of  the  car. 
There  appeared  physical  discoloration  on  her 
back  the  next  day -after  the  Injury  and  a 
biack-and-blue  spot  upon  her  hip.  The  learn- 
ed and  wise  men,  defendant's  experts,  stout- 
ly testified  that  her  trouble  could  not  be  at- 
tributed to  a  sprain  or  wrench  of  the  back, 
and  that  she  was  the  victim  of  psychological 
phenomena,  having  no  visible  or  physical 
basis,  in  the  nature  of  hallucinations,  etc., 
resulting  in  mere  hysteria  accentuated  by 
worry  and  solicitude  over  her  litigation.  The 
Jury  had  the  help  of  most  scholarly  disquisi- 
tions on  subtle  phases  of  nervous  disorders 
peculiar  to  women,  whether  resulting  from 
fright  or  shock  In  a  nerve  center,  through 
some  injury,  or  the  "change  in  life."  They 
saw,  listened,  heard,  weighed,  and  then  de- 
cided to  believe  the  testimony  of  plaintiff 
and  her  witnesses.  Why  not?  They  had 
their  choice  under  the  law,  and  took  it 
There  is  no  such  large  verdict  as  would  in- 
voke anxious  judicial  solicitude,  or  cause 
judicial  fear  that  the  jury  were  hurried 
beyond  justice  and  reason  Into  an  unseemly 
verdict  through  passion,  prejudice,  or  over- 
wrought sympathy  for  a  suffering  woman. 
The  point  is  ruled  against  defendant. 

(b)  Defendant  excepted  to  the  giving  of  all 
plaintiff's  Instructions.  That  complaint  is 
confined  here  to  the  giving  of  three  of  them, 
viz.: 

"(1)  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  plaintiffs  were 
husband  and  wife  at  the  time  of  Mrs.  Wester- 


velt's  alleged  Injury,  and  that  plaintiffs  are 
now  husband  and  wife,  and  that  on  December 
19,  1890,  Mrs.  Westervelt,  one  of  said  plain- 
tiffs, was  being  carried  as  a  passenger  on  a 
street  car,  and  that  said  car  was  then  and 
there  being  operated  by  the  St  Louis  Tran- 
sit Company  on  Virginia  avenue  in  the  city 
of  St  Louis,  Mo.,  for  the  transportation  of 
passengers,  and  that  she  had  paid  to  the  con- 
ductor of  said  car  her  fare  as  a  passenger, 
and  that  thereafter,  on  said  date,  December 
19.  1899,  said  car  stopped  to  permit  said  Mrs. 
Westervelt  to  alight  at  or  near  the  intersec- 
tion of  Virginia  avenue  and  Bowen  street 
and  that  while  plaintiff  Mrs.  Westervelt  was 
attempting  to  alight,  and  was  in  the  act  of 
alighting  from  said  car,  then  and  there  the 
agents  and  servants  managing  and  control- 
ling the  movements  of  said  car  at  the  time 
caused  the  said  car  to  start  forward  with  a 
sudden  movement,  and  that  the  said  plain- 
tiff was  thereby  turned,  jerked  about  and 
wrenched,  and  that  as  a  direct  consequence 
of  said  starting  of  said  car  said  plaintiff  sus- 
tained any  of  the  injuries  mentioned  in  the 
instructions  Nos.  4  and  5  (touching  plaintiff's 
damages),  and  that  during  all  of  said  events 
plaintiff  was  exercising  ordinary  care  on  her 
part  in  the  circumstances,  and  if  you  further 
find  from  the  evidence  tttat  in  so  starting 
said  car  the  agents  and  operatives  in  charge 
of  said  car  neglected  and  failed  to  observe 
the  degree  of  care  defined  in  the  second  in- 
struction as  the  care  devolving  upon  a  car- 
rier of  passengers,  and  that  as  a  direct  con- 
sequence of  said  failure  or  omission  to  exer- 
cise such  care,  said  plaintiff  Mrs.  Westervelt 
was  Injured — ^then  your  verdict  should  be  for 
the  plaintiffs." 

"(4)  The  court  Instructs  the  jury  that,  if 
under  the  evidence  and  the  law  as  declared 
In  the  other  instructions  of  the  court  you  de- 
cide to  find  a  verdict  in  favor  of  plaintiffs, 
you  should  assess  the  damages  in  your  ver- 
dict at  such  a  sum  as  you  believe  from  the 
evidence  to  be  a  reasonable  compensation 
for  any  one  or  more  of  the  following  items  of 
damage,  if  any,  which  you  find  and  believe 
from  the  evidence  Mrs.  Westervelt  haA  al- 
ready sustained  (or  is  reasonably  certain  to 
sustain  in  the  future)  as  a  direct  result  of 
the  acts  of  defendant  complained  of  in  this 
action,  namely:  (1)  For  any  pain  of  body  Or 
mind ;  (2)  for  any  injury  to  her  nervous  sys- 
tem ;  (3)  for  any  permanent  lameness  dr  crip- 
pled physical  condition,  if  you  find  from  the 
evidence  that  any  such  Injury  directly  re- 
sulted to  her.  But  the  total  award  of  dam- 
ages in  your  verdict  is  limited  to  the  amount 
claimed  in  the  petition,  namely,  to  $30,000. 

"(5)  The  court  further  instructs  the  Jury 
that  if  under  the  evidence  and  the  law  as  de- 
clared in  the  other  Instructions  of  the  court 
you  decide  to  find  a  verdict  in  favor  of  plain- 
tiffs, and  if  you  further  find  from  the  evi- 
dence that  Mrs.  Westervelt  sustained  an  in- 
jury to  her  nervous  system  as  a  direct  conse- 
quence of  the  facts  recited  in  the  first  In- 
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Btructlon  of  the  court  (If  you  And  from  the 
evidence  the  facts  to  be  as  therein  recited), 
and  that  there  has  been  thereby  directly 
caused  to  Mrs.  Westervelt  a  hysterical  condi- 
tion which  produces  sensations  and  Impres- 
sions of  pain  and  suffering  to  her,  then  she 
is  entitled  to  recover  as  part  of  the  damages 
for  her  pain  of  mind  reasonable  compensation 
for  the  kind  of  pain  and  suffering  last  above 
described  (if  any)  which  you  may  find  she 
has  already  endured  as  a  direct  result  of  said 
Injury,  as  well  as  for  such  pain  and  suffering 
of  that  nature,  If  any,  as  you  may  find  from 
the  evidence  she  is  reasonably  certain  to  en- 
dure hereafter." 

One  of  defendant's  instructions  was  modi- 
fled  and  one  was  refused.  Complaint  was 
made  of  this  modiflcation  and  refusal,  but  it 
is  abandoned. 

The  court  gave  for  defendant  the  follow- 
ing instructions,  pertinent  to  criticisms  now 
made  by  it  against  plaintiff's  instructions 
hereinbefore  set  forth,  viz.: 

"(2)  If  from  all  the  evidence  in  the  case  the 
Jury  are  unable  to  determine  whether  the  in- 
jury of  which  plaintiff  complains  is  due  to 
the  negligence  of  the  servants  of  the  defend- 
ant St  Louis  Transit  Ck>mpany  in  suddenly 
starting  its  car  while  plaintiff  was  in  the  act 
of  alighting  therefrom  or  from  some  other 
cause,  then  plaintiff  cannot  recover  and  your 
verdict  will  be  for  defendant. 

"(3)  The  jury  are  instructed  that  you  can- 
not Infer  negligence  against  the  defendant  In 
this  case  from  the  mere  fact.  If  you  find  it 
from  the  evidence  to  be  a  fact,  that  plaintiff 
was  Injured  while  attempting  to  alight  from 
defendant's  car.  The  burden  is  upon  the 
plaintiff  to  prove  to  the  jury  by  the  greater 
weight  of  all  the  credible  evidence  In  the  case 
that  the  car  on  which  she  was  riding  came  to 
a  stop  In  order  to  discharge  her,  and  that 
while  she  was  in  the  act  of  alighting,  but 
before  she  had  reasonable  opportunity  to 
leave  said  car,  it  was  suddenly  started  with 
a  jerk,  thereby  turning  plaintiff  around  and 
causing  her  bodily  injury. 

"(4)  If  the  jury  believe  from  the  evidence 
that  the  car  had  passed  the  usual  station  or 
stopping  place  for  the  discharge  of  pas- 
sengers and  stopped  at  a  place  where  there 
was  a  depression  in  the  ground,  and  that,  by 
reason  of  such  depression,  it  was  a  long  step 
from  the  platform  or  step  of  the  car  to  the 
groimd,  and  that  plaintiff  In  attempting  to 
leave  said  car  at  said  point  staggered,  or 
was  turned,  and  Injured  as  the  result  of  the 
condition  of  the  ground  where  she  attempted 
to  alight  [and  without  any  such  want  of  care 
on  the  part  of  the  operative  of  the  car  (as 
defined  in  other  Instructions  herein)]  then 
the  plaintiff  cannot  recover  in  this  action, 
and  your  verdict  will  be  for  the  defendants." 

Note:  The  part  in  brackets  was  inserted 
by  the  court  and  Is  the  modification  com- 
plained of  and  which  complaint  is  abandon- 
ed, ns  stated. 

"(5)  The  jury  are  instructed  that,  before 


plaintiff  is  entitled  to  recover  in  this  case, 
she  must  have  proved  to  the  satisfaction  of 
the  jury  and  by  the  greater  weight  of  the 
evidence;  first,  that  she  was  a  passenger 
on  one  of  defendant's  cars,  that  the  car  stop- 
ped in  obedience  to  her  signal  to  permit  her 
to  alight,  and  that  while  in  the  act  of  alight- 
ing, and  before  she  had  reasonable  opportu- 
nity to  fully  alight,  the  car  was  suddenly 
started  with  a  Jerk,  thereby  precipitating 
plaintiff  onto  the  ground;  and  second,  that 
the  Injuries  for  which  she  seeks  to  recover 
damages  are  the  direct  result  of  ber  being  so 
thrown  or  precipitated  from  said  car.  And, 
If  plaintiff  has  failed  to  make  such  proof  to 
the  reasonable  satisfaction  of  the  jury,  then 
she  cannot  recover  In  this  action,  and  your 
verdict  will  be  for  defendant 

"(6)  If  the  Jury  find  and  believe  from  the 
evidence  that  plaintiff's  alleged  Injuries  were 
not  due  to  any  negligence  on  the  part  of  de- 
fendant but  were  the  result  of  a  mere  ac- 
cident or  misadventure,  then  plaintiff  cannot 
recover,  and  your  verdict  must  be  for  de- 
fendant. 

"(7)  The  jury  are  instructed  that  you  are 
the  sole  judges  of  the  credibility  of  the  wit- 
nesses and  of  the  weight  and  value  to  be  giv- 
en to  their  testimony,  and.  In  determining 
such  credibility,  weight  and  value,  you  will 
take  Into  consideration  the  witness'  manner 
on  the  stand,  bis  or  her  Interest  If  any.  in 
the  result  of  the  trial,  the  probability  or  im- 
probability of  bis  or  her  statements,  and  if 
from  all  the  facts  and  .circumstances  detail- 
ed in  evidence  yon  believe  that  any  witness 
has  willfully — that  is,  intentionally — sworn 
falsely  to  any  material  fact  In  issue,  then  you 
are  at  liberty  to  disregard  the  whole  or  any 
part  of  such  witness'  testimony." 

(w)  Counsel  argue  that  plalntlfTs  instruc- 
tion No.  1  was  erroneons.  In  that  it  did  not 
require  the  jury  to  find  that  plaintiff  had  not 
been  given  reasonable  time  In  which  to  alight 
But  that  Is  an  Invalid  criticism  because  there 
was  no  evidence  tending  to  show  the  time 
was  reasonable,  nor  did  any  witnesses  testi- 
fy as  to  the  time  of  the  stop.  The  transac- 
tion was  simple,  single,  prompt  and  under  the 
eye  of  the  conductor,  or  at  least  in  his  pres- 
ence. The  car  was  stopped  to  permit  her  to 
alight  and  started  when  she  was  in  the  act 
of  alighting.  The  operatives  of  the  car  did 
not  testify,  and  the  facts  In  that  regard  are 
undisputed.  Sleasonable  time  under  such  cir- 
cumstances was  time  enough  to  alight,  and 
nothing  less  would  do.  That  time,  under  the 
undisputed  proof,  she  did  not  have.  Further- 
more, the  general  language  of  the  Instruction 
was  sufficient  In  the  first  instance.  It  states: 
"And  if  you  further  find  from  the  evidence 
that  in  so  starting  said  car  the  agents  and 
operatives  in  charge  of  said  car  neglected  and 
failed  to  observe  the  degree  of  care  defined  in 
the  second  Instruction  as  the  care  devolving 
upon  a  carrier  of  passengers,"  etc.  The  sec- 
ond instruction  Is  not  complained  of '  bb  an 
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improper  definition  of  a  carrier's  care.  In 
tills  condition  of  things,  if  defendant  wanted 
more  explicit  Instructions,  It  should  have 
asked  them.  It  did  ask  them,  and  they  were 
allowed  to  it  In  its  third  instruction  the 
jury  were  told  that  the  burden  was  upon 
plaintiff  to  show  that  while  she  was  in  the 
act  of  alighting,  "but  before  she  had  reason- 
able opportunil?  to  leave  said  car.  It  was 
snddenly  started,"  etc.  The  same  proposition 
is  put  to  the  Jury  in  defendant's  fifth  in- 
struction given.  There  is  no  substantial  mer- 
it in  the  point. 

(x)  The  instruction  is  criticised  from  an- 
other side,  viz.,  that  It  did  not  put  it  to  the 
jury  to  find  that  "the  operatives  of  the 
car  actually  knew  she  was  alighting."  There 
might  be  circumstances  under  which  that  ele- 
ment should  be  injected  into  an  instruction. 
If  she  had  undertaken  to  get  off  the  car  at 
an  unusual  place  or  under  unusual  or  con- 
fused circumstances  there  would  be  good 
sense  in  requiring  the  Jury  to  find  actual 
knowledge  on  the  part  of  the  conductor,  but 
this  car  stopped  for  the  specific  purpose  of 
letting  her  off.  She  arose  and  went  to  the 
exit.  The  conductor  stood  at  the  exit  He 
was  bound  to  know  she  was  in  the  act  of 
alighting.  That  was  what  the  stop  was  for, 
and  it  was  his  business  and  duty  to  know. 
The  Clotworthy  Case,  80  Mo.  220,  is  not  in 
point.  The  Instruction  there  criticised  relat- 
ed to  a  steam  railway  train  stopplug  accord- 
ing to  schedule  at  a  station.  The  facts  are 
not  fully  disclosed.  The  court  ruled  that  the 
defendant  was  not  liable  unless  the  conductor 
had  reason  to  suspect  that  plaintiff  was  in 
the  act  of  alighting.  We  think  the  right  doc- 
trine relating  to  street  cars  is  that  when,  the 
uncontradicted  testimony  shows  the  car  stop- 
ped in  obedience  to  a  signal  to  let  a  passenger 
off,  and  such  passenger,  in  the  immediate 
presmce  of  the  conductor,  is  proceeding  to 
alight,  then  the  court  may  assume  as  a  mat- 
ter of  law  that  the  conductor  (being  pre- 
sumably a  man  of  reason)  "had  reason  to 
suspect"  that  plaintiff  is  in  the  act  of  alight- 
ing. In  the  absence  of  any  unreasonable  de- 
lay, as  here,  it  is  his  duty  to  see  her  clear  of 
the  car. 

(y)  It  is  next  argued  that  the  instruction 
Is  erroneous  because  there  was  no  evidence 
supporting  that  clause  of  It  which  put  it  to 
the  Jnry  to  find  that  the  car  started  with 
a  "sudden  movement."  We  do  not  read  the 
record  that  way.  One  witness  testified  the 
cars  on  that  line  always  started  suddenly. 
This  car  started  so  suddenly  and  with  such 
force  as  to  wrench  plaintiff's  back — so  sud- 
denly that  plaintiff  could  not  safely  alight, 
and  the  passenger  to  get  on  was  left  stand- 


ing alone  in  the  dark.  We  have  no  call  to 
require  a  great  amount  of  suddenness  upon 
which  to  predicate  liability  In  starting  a  car 
with  a  woman  passenger  poised  or  resting  on 
one  foot  on  the  step  and  the  other  in  the 
air  about  to  reach  the  ground.  The  point  Is 
disallowed. 

(z)  Instructions  4  and  6  are  criticised  on 
the  ground  that  they  allow  double  damages 
for  the  same  pain  of  body  or  mind  and  the 
same  injury,  and  because  they  allow  damages 
for  mental  distress  disconnected  from  any  In- 
Jury.  The  point  need  not  be  developed- 
Learned  counsel  Inadvertently  argue  Illy  In 
that  behalf.  The  instructions  speak  for 
themselves,  and  the  criticisms  spring,  we 
think,  somewhat  from  exuberance  of  versatil- 
ity in  overreflnement,  calculated  to  please 
and  divert,  but  not  Instruct  or  persuade,  the 
Judicial  mind.  We  find  no  fault  with  either 
of  them. 

The  premises  considered,  the  Judgment  Is 
reversed  as  to  the  United  Railways  Company, 
and  Is  afllrmed  as  to  the  St  Louis  Transit 
Company.    All  concur. 

On  Rehearing. 

PER  CURIAM.  We  construed  appellant's 
brief  to  abandon  the  contention  that  the 
court  improperly  modified  its  instruction  No. 
4.  The  language  of  the  brief  seemed  to  be 
directed  to  submitting  a  theory  of  negligence 
not  counted  on  by  the  petition.  As  we  did 
not  see  how  the  modification  had  that  effect 
we  construed  the  point  as  abandoned.  Coun- 
sel say  we  erred  in  that  construction,  and, 
assuming  so  much,  how  does  the  interpolation 
submit  a  theory  of  negligence  not  pleaded? 
All  of  the  instruction  but  the  interpolation 
was  appellant's  own  language,  the  interpola- 
tion in  substance  referred  the  Jury  to  the 
other  instructions  (which  set  forth  the  very 
acts  of  negligence  complained  of),  and  told 
the  Jury  that  If  appellant  was  not  guilty  of 
the  negligence  there  defined  and  which  led 
up  to  Mrs.  Westervelt's  Injury,  but  11  she 
was  Injured  solely  by  reason  of  the  condition 
of  the  ground,  then  she  could  not  recover. 
The  modification  was  proper;  because,  if  A. 
does  a  negligent  act  which  contributed  to  the 
injury  of  B.,  A.  is  responsible  so  long  as 
B.  does  no  negligent  act  contributing  to  his 
own  injury.  If  other  things  or  conditions 
contribute  to  the  injury,  that  does  not  re- 
lieve A.  So  that  the  mere  depression  in  the 
ground  was  no  defense  unless  the  transit 
company  was  free  from  negligence  contribut- 
ing to  the  injury  of  the  woman  In  alighting 
from  the  car.  The  Interpolation  gave  voice 
to  that  principle.  The  motion  for  a  rehear- 
ing Is  overruled. 
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HUFPT  T.  ST.  LOUIS  &  S.  P.  R.  CO. 

(Supreme  Court  of   Missouri,   Division  No.   1. 

Jul;  1,  1909.     Uebeariag  Denied 

July   12,   1909.) 

1.  Railroads  (§  358*)— Injubies  to  Persons 
ON  Track  —  Failure  to  Block  Switch 
Frogs. 

Under  Rer.  St.  1899,  {  1123  (Ann.  St. 
1906,  p.  970),  requiring  railroad  companies  to 
block  all  switch  frogs  and  guard  gates  on  their 
roads  in  all  yards,  divisional  and  terminal  sta- 
tions, and  vrhere  trains  are  made  up,  a  railroad 
company  is  not  liable  to  a  person  crossing  the 
company's  switchyard  who  was  injured  by  hav- 
ing his  feet  caaent  in  an  unblocked  frog  as  he 
was  but  a  bare  licensee,  and  the  company  owes 
00  duty  to  trespassers  and  bare  licensees  to 
block  its  frogs,  either  under  the  statute  or  com- 
mon law. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  §  1236;    Dec  Dig.  i  358.*] 

2.  Negligence  (J  2*)— Nature  and  Elements 

or  NEOLIOrNCE— DUTT. 

There  can  bi.-  no  negligence  in  the  absence 
of  any  duty. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  JJ  3.  4;   Dec.  Dig.  §  2.*] 

3.  Railroads  (8  357*)— Injuries  to  Persons 
on  Tracks— Negligence. 

If  a  person  injured  on  a  railroad  track  is 
at  a  place  where  the  company  has  no  right  to 
expect  a  clear  track,  the  duty  would  be  upon 
its  servants  to  look  out  for  persons  upon  the 
'n-ackj  and,  if  a  person  injured  might  have  been 
seen  in  a  perilous  position  in  time  to  have  pre- 
vented the  injury  by  the  exercise  of  ordinary 
care  upon  the  part  of  the  defendant,  its  agents 
and  employes,  then  defendant  is  liable,  whether 
such  employes  actually  saw  him  or  not,  but, 
if  the  person  is  where  the  company  is  entitled 
to  expect  a  clear  track,  before  liability  for  his 
injury  can  be  shown,  he  must  show'  that  he 
was  actually  seen  in  a  position  of  peril  by  de- 
fendant's servant  in  time  to  have  prevented  the 
injury  by  the  exercise  of  reasonable  care  and 
caution  after  such  perilous  position  was  seen. 

[Ed.   Note. — For  other   cases,   see   Railroads, 
Cent.  Dig.  §  123.5;    Dec.  Dig.  §  357.*] 

4.  Trial  (§  251*)—Instbuctions  —  Applica- 
bility to  Case. 

Instructions  must  not  only  be  within  the 
scope  of  the  evidence,  but  they  must  be  within 
the  scope  of  the  petition. 

[EA.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  5S7 ;    Dec.  Dig.  $  2.51.*] 

5.  Kailkoads  (i  401*)- Injuries  to  Persons 
ON  Tracks— Actions-Instructions. 

Plaintiff's  foot  was  caught  in  an  unblocked 
frog  while  attempting  to  cross  defendant's  yards 
at  a  point  where  there  was  no  public  crossing, 
and  a  train  was  backed  down  upon  him  by  an 
engineer  who  at  the  same  time  was  watching 
for  a  train  which  was  approaching  on  the  main 
track.  The  court  instructed  that  the  engineer 
did  not  owe  plaintiff  the  sole  duty  of  keeping  a 
lookout  for  the  stop  signals  when  he  was  back- 
ing his  engine  and  cars,  and  that,  if  the  jury 
believed  that  another  train  was  approaching  bis 
train  on  the  same  track,  it  was  his  duty  to  look 
out  for  it,  and  that  if  they  believed  that  the 
engineer  was  exercising  ordinary  care  to  dis- 
charge both  the  said  duties  in  backing  his  train, 
and  while  exercising  both  duties  with  ordinary 
care  he  stopped  his  engine  and  cars  as  he  saw 
the  sto|)  signals  ^iven  by  the  brakeman  who 
saw  plaintiff's  peril,  then  the  verdict  must  be 
for  defendant.  Held,  that  the  instruction  was 
erroneous  as,  if  the  place  of  injury  was  where 
the  engineer  had  the  right  to  expect  a  cloar 
track,  his  failure  to  promptly  heed  the  stop  sig- 


nals would  not  be  negligence,  as  sudi  signals 
would  not  contemplate  plaintiff's  presence  at 
that  point;  plaintiff  being  but  a  bare  licensee. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1382;    Dec.  Dig.  §  401.*J 

Appeal  from  Circuit  Court,  Laclede  Couu- 
ty;   L.  B.  Woodslde,  Judge. 

Action  by  Opal  HuCft,  by  next  friend,  Jobn 
Ilufft,  against  the  St.  Louis  &  San  Francisco 
Railroad  Company.  Judgment  for  plaiutltT, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

W.  F.  E^ans  and  Woodruff  &  Mann,  for  ap- 
pellant Mayfleld,  Vernon,  Curry  &  Mayfield, 
for  respondent. 

GRAVES.  J.  This  Is  an  action  for  per- 
sonal Injuries  brought  by  Opal  HuCft,  a 
minor  15  years  old  at  date  of  accident,  by 
bis  next  friend,  Jobn  Qufft,  to  recover  of 
the  defendant  the  sum  of  $20,000  for  Injuries 
alleged  to  have  been  received  through  the 
negligence  of  the  defendant.  The  petition 
Is  In  two  counts.  On  the  night  of  June  23, 
1905,  at  about  9  o'clock  p.  m.,  plaintiff.  In 
company  with  another  boy,  was  crossing  the 
switchyards  of  the  defendant  In  the  city  of 
Lebanon,  Mo.,  and  caught  his  right  foot  In 
the  frog  of  a  switch,  and  while  he  was  so 
fastened  a  backing  train,  then  switching  in 
said  yards,  ran  over  plaintiff  In  such  a  ■vray 
as  to  make  it  necessary  to  amputate  his  said 
right  foot  and  leg.  In  the  first  count  ot  the 
petition  plaintiff  alleges  as  negligence  against 
the  defendant  a  failure  under  section  1123, 
Rev.  St.  1899  (page  970,  Ann.  St.  1906),  to 
block  or  fill  the  switches,  frogs,  and  guard 
rails  in  Its  said  switchyard  with  the  best 
known  appliances  to  prevent  the  feet  of  per- 
sons from  being  caught  therein.  By  the 
second  count,  which  plaintiff  denominates 
as  his  "common-law  action,"  he  charges  as 
negligence  a  violation  of  the  said  section 
1123  in  the  first  count  suggested.  Then  he 
further  charges  that  after  plaintiff's  foot  was 
caught  and  fastened  in  said  switch,  and 
while  be  was  In  this  perilous  situation,  "the 
defendant's  agents  and  servants  there  and 
then  In  charge  of  said  engine  and  cars,  as 
above  described,  could  and  should  have  by 
the  exercise  of  reasonable  care  and  caution 
on  their  part  prevented  said  injury,  in  that 
they  could  and  should  have  discovered  this 
plnlntiff  in  this  perilous  position  In  time  to 
have  avoided  same,  and  could  and  should 
have  by  the  exercise  of  reasonable  care  and 
caution  stopped  said  engine  and  cars  In  time 
to  have  avoided  Injuring  the  plaintiff."  Such 
failure  was  negligence  upon  the  part  ot  de- 
fendant As  a  third  ground  of  negligence.  It 
Is  charged  that  defendant  operated  said  en- 
gine and  cars  at  the  time — 1.  e.,  9  o'clock  p. 
m. — without  having  a  flagman,  brakeman,  or 
other  person  on  the  rear  end  of  said  car 
which  was  so  pushed  over  the  foot  and  leg  of 
plaintiff.    It  Is  averred  In  the  second  count 


•For  otlier  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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of  the  petition  that  at  the  time  plaintiff's 
foot  was  caught  he  was  traveling  along  said 
railroad  In  said  switchyards  In  a  patb  which 
for  many  years  had  been  used  as  a  roadway 
and  footpath  by  travelers  by  the  forbearance 
and  tacit  consent  of  the  defendant  Defend- 
ant's answer  to  the  first  count  was  (1)  a  gen- 
eral denial;  (2)  plea  of  contributory  negli- 
gence. The  answer  to  the  second  count  was 
of  the  same  character.  Reply  In  the  nature 
of  a  general  denial.  Before  going  to  the  Ju- 
ry, plaintiff  elected  to  stand  on  the  second 
count  of  his  petition,  and  dismissed  the  first 
count  thereof.  By  a  verdict  of  the  Jury  he 
was  awarded  damages  In  the  sum  of  $o,000, 
upon  which  Judgment  was  rendered  against 
the  defendant,  and  from  which  defendant 
after  unsuccessful  motions  for  new  trial 
and  in  arrest  of  Judgment  has  appealed  to 
this  court 

The  necessary  facts  in  this  case  may  be 
stated  briefly  as  follows:  Defendant's  rail- 
way passes  through  the  city  of  Lebanon,  run- 
ning east  and  west  One  of  its  freight  trains 
came  in  from  the  east  and  going  west  reach- 
ed Lebanon  at  about  8:10  in  the  evening  of 
the  date  of  the  accident  This  train  pulled 
in  on  what  Is  known  as  the  "passing  track," 
wblcb  was  the  track  north  of  the  main 
track.  The  conductor  thereof  went  to  the 
station,  and  there  obtained  information  as  to 
what  switching  was  to  be  done.  It  also  ap- 
pears that  at  about  that  time  there  was  due 
a  regular  freight  train  from  SpringQcM,  Mo., 
going  east.  The  defendant  company  main- 
tained at  Lebanon  a  switchyard  in  which 
there  were  eight  or  ten  or  more  tracks.  On 
the  soutb^  side  of  the  main  track  were  two 
tracks — one  known  as  a  "tank  track"  and 
the  other  as  a  "stock  track."  The  tank 
track  left  the  main  line  at  the  switch  which 
was  farthest  west  In  this  switchyard.  From 
this  tank  track  the  stock  track  branched 
off.  Upon  the  evening  in  question  the  crew 
in  charge  of  this  special  freight  train,  be^ 
Ing  desirous  of  taking  Into  this  train  a  cer- 
tain car  of  beer,  cut  loose  its  engine,  thus 
leaving  its  cars  standing  on  the  passing 
track,  and  ran  the  engine  down  from  the 
passing  track  to  the  main  track,  and  then 
back  through  the  switch  to  the  tank  track, 
and  from  the  tank  track  to  the  stock  track 
to  get  Its  car.  To  so  do  It  became  necessary 
to  couple  onto  the  engine  five  cars,  and,  when 
this  was  done,  the  engine  and  cars  pulled 
west  from  the  stock  track  to  the  tank  track, 
and  thence  to  the  main  track  and  out  onto 
the  main  track.  Such  was  the  action  of  the 
train  In  question.  Now  as  to  the  action  of 
the  plaintiff.  As  we  take  It  from  the  evi- 
dence, the  plaintiff  and  his  companion,  Jesse 
Easley,  had  been  on  the  north  side  of  the 
railroad  tracks,  and  were  desirous  to  go  to  a 
ipolnt  where  they  were  drilling  a  well  south  i 
of  the  railroad  tracks  and  in  the  vicinity  of 
the  switch  frog,  whereat  plaintiff  was  after-  ! 
wards  Injured,  and  with  this  end  In  view  . 


crossed  defendant's  railroad  tracks  and  went 
to  said  well.  At  the  time  they  knew  that 
switching  was  being  done  by  this  train  In 
the  yards.  Plaintiff  also  knew  that  switch- 
ing was  continuously  being  done  In  these 
yards  In  the  making  np  of  sundry  trains 
therein.  After  remaining  at  the  well  a  short 
time,  plaintiff  and  his  companion  concluded 
to  return  home.  They  had  observed  the  en- 
gine and  cars  passing  down  to  the  west  To 
the  west  of  them,  as  we  gather  from  the 
meager  testimony  before  us,  there  was  a 
regular  street  crossing,  but  plaintiff  and  his 
companion  started  across  the  tracks  from 
the  well  without  going  to  the  public  cross- 
ing. Gasley  was  somewhat  In  advance  of 
plaintiff,  and  got  across  the  track,  when  he 
heard  a  distressed  call  from  plaintiff.  He 
came  back  and  discovered  the  plaintiff's  foot 
was  fastened  In  the  switch  frog,  and,  ac- 
cording to  his  testimony,  he  notified  a  brake- 
man.  The  car  bad  stopped  about  43  feet 
from  the  frog,  but  was  moving  backwards 
at  the  time.  He  says  the  brakeman  imme- 
diately gave  a  stop  signal  to  the  engineer 
and  ran  to  the  plaintiff;  that  he  undertook 
to  get  plaintiff's  foot  out  of  the  frog,  and, 
finding  himself  unable,  he  loosed  plaintiff 
for  a  moment  and  gave  a  second  stop  signal 
to  the  engineer;  that,  seeing  the  train  still 
approaching,  the  brakeman  came  back  to 
plaintiff,  took  hold  of  him,  and  removed  him 
from  the  track  as  far  as  possible,  and  while 
he  was  thus  holding  him  one  wheel  of  the 
rear  car  passed  over  plaintlfTs  leg,  severing 
the  foot  Plaintiff's  individual  testimony  Is 
substantially  to  the  same  effect  as  that  of 
Easley.  These  two  witnesses  were  both  of 
the  opinion  that  the  car  which  run  over  the 
plaintiff  was  a  loose  car,  and  one  not  attach- 
ed to  the  engine.  Plaintiff  says  the  loose 
car  was  standing  on  the  track  when  the 
train  went  down,  but  this  Is  shown  to  have 
been  an  Impossibility  by  all  the  testimony  In 
the  case,  and  this  because  the  switch  frog 
whereat  plaintiff  was  injured  was  the  last 
one  to  the  west  in  this  switchyard,  and  the 
engine  In  going  to  the  west  with  its  cars  had 
to  pass  over  this  switch  frog.  Easley  was  of 
the  impression  that  the  car  was  one  of  the 
number  of  cars  drawn  out  by  the  engine 
from  the  stock  track  and  cut  off  from  the 
train  after  reaching  the  main  track,  thus 
leaving  it  unattached  to  the  train.  Plain- 
tiff's witnesses  show  that  there  was  a  brake- 
man  with  a  lantern  on  the  rear  car  as  the 
engine  and  cars  passed  down  the  track  Just 
before  the  injury. 

For  defendant  It  is  shown  that  this  train 
crew  had  been  advised  to  keep  a  lookout  for 
train  No.  32,  the  regular  freight  train  from 
the  west;  that  the  conductor  had  gone  to- 
ward the  west  for  the  purpose  of  selecting 
the  cars  he  had  to  switch,  and  also  to  keep 
a  lookout  for  the  east-bound  train.  Mem- 
bers of  the  train  crew  say  that  they  saw 
nobody  around  the  tracks  as  they  moved 
these  cars  down  to  and  upon  the  main  track. 
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One  of  the  brakemen.  Blacktram  by  name, 
got  off  the  train  to  open  the  switch,  and 
signaled  the  engineer  to  back.  He  says  that 
he  beard  a  boy  hollow,  and  gave  a  stop  sig- 
nal and  ran  to  him;  that  be  tried  to  get  his 
foot  out,  but  could  not,  and  gave  another 
stop  signal,  and  then  held  the  boy  In  such 
position  as  he  would  be  Injured  the  least  pos- 
sible. The  other  brakeman  testified  that  he 
heard  Blackburn  call  "Stop"  In  a  distressed 
tone,  and  that  he  gave  the  stop  signal  from 
the  top  of  his  car,  and  then  Jumped  there- 
from to  go  to  Blackburn,  thinking  that  Black- 
bum  himself  was  In  trouble;  that  he  called 
to  Blackburn  to  look  out,  whereuiwn  Black- 
bum  stepped  to  oue  side,  and  he  for  the  first 
time  saw  the  boy.  By  the  engineer  It  was 
shown  that,  after  he  received  the  signal  to 
back  np  and  started  to  back  his  train  in  on 
the  stock  track,  he  was  at  the  same  time 
keeping  a  lookout  for  the  approaching  train 
from  the  west,  and  that,  to  protect  bis  train 
from  said  approaching  train,  he  lit  a  fusee 
and  threw  It  out  as  a  signal  to  train  No.  32 ; 
that  this  took  but  a  few  seconds;  and  that 
thereafter,  upon  looking  to  the  rear,  he  saw 
a  violent  stop  signal  and  stopped  his  train 
within  four  or  five  feet  after  recelvng  such 
signal.  Plaintiff  claims  that  the  train  was 
not  moving  when  he  got  his  foot  caught,  and 
moved  slowly  at  all  times.  All  the  evidence 
shows  that  it  was  quite  dark,  and  that  the 
plaintiff  did  not  or  could  not  see  the  engineer 
or  the  engineer  him.  It  is  quite  clear  from 
the  evidence  tliat  the  engineer  at  no  time 
knew  of  the  danger  of  plaintiff  or  anybody 
else  until  he  received  the  stop  slgnaL  Nor 
did  he  know  of  plaintiff's  perilous  position 
until  after  the  injury.  Plaintiff  offered  sev- 
eral witnesses,  the  purpose  of  whose  testi- 
mony was  to  show  continuous  user  by  pe- 
destrians of  the  railroad  track  as  a  passage- 
way or  footpath.  This  testimony  tends  to 
show  that  there  was  considerable  travel  at 
different  points  for  a  considerable  distance, 
but  the  evidence  is  not  very  definite  as  to 
any  particular  pathway,  nor  does  It  disclose 
clearly  whether  or  not  the  place  where  plain- 
tiff was  injured  was  at  or  about  the  alleged 
pathway  claimed  to  have  been  used  by  the 
public.  This  sufficiently  states  the  testi- 
mony. 

The  court  of  its  own  motion  gave  on  be- 
half of  the  plaintiff  the  following  Instruc- 
tions: 

"(1)  The  court  instructs  the  jury  that  un- 
der the  evidence  and  law  in  this  case  that 
the  plaintiff  cannot  recover  on  the  ground  of 
any  defect  in  the  frog  in  which  the  plaintiff's 
foot  was  caught.  If,  however,  you  find  from 
the  evidence  that  after  plaintiff's  foot  was 
caught  in  the  frog  the  brakeman  of  the  train 
in  question  discovered  the  fact  that  bis  foot 
was  fast  in  the  frog,  and  signaled  the  engi- 
neer to  stop  the  train,  and  if,  by  the  exercise 
of  reasonable  care,  the  engineer  could  have 
seen  such  signal  and  stopped  the  train  in  time 
to  avert  the  injury  complained  of,  and  did 


not  do  80,  then  you  shall  find  the  issues  for 
the  plaintiff. 

"(2)  The  court  Instructs  the  Jury  that  by 
ordinary  care  as  used  in  these  instructions  is 
meant  such  care  as  an  ordinary,  careful,  and 
prudent  person  would  exercise  imder  the 
same  and  similar  circumstances. 

"(3)  The  court  instructs  the  jury  that  if 
you  find  the  issues  for  the  plaintiff.  Opal 
Hufft,  you  may,  in  assessing  the  damage, 
take  into  consideration  his  age  at  the  time  of 
his  injury,  if  any,  the  extent  of  said  injury, 
if  any,  together  with  the  humiliation  he  baa 
or  may  suffer  by  or  on  account  of  the  loss  of 
his  said  limb,  if  any,  together  with  all  the 
other  facts  and  circumstances  in  evidence, 
not  to  exceed  the  sum  of  $20,000." 

The  court  of  its  own  motion  gave  the  fol- 
lowing instruction  for  the  defendant  "(1) 
The  court  instructs  the  Jury  that  the  defend- 
ant's engineer  did  not  owe  plaintiff  the  sole 
duty  of  keeping  a  lookout  for  the  stop  sig- 
nals when  he  was  backing  his  engine  and 
cars ;  but,  if  yon  find  and  believe  from  the 
evidence  that  another  train  was  approaching 
his  train  on  the  same  track,  then  it  was  also 
his  duty  to  look  out  for  it,  and  if  you  find 
and  believe  from  the  evidence  that  the  engi- 
neer  was  exercising  ordinary  care  to  dis- 
charge both  of  said  duties  when  backing 
bis  said  train,  and  while  in  exercising  both 
of  said  duties  with  ordinary  care  he  stopped 
his  engine  and  cars  as  he  saw  said  stop  sig- 
nals given  by  the  brakeman,  or  either  of 
them,  then  your  verdict  must  be  for  the  de- 
fendant" 

The  court  refused  to  give  instructions  Nos. 
2  and  3,  asked  by  the  defendant,  which  read 
as  follows: 

"(2)  The  court  taistructs  the  Jury  that  as  to 
the  plaintiff.  Opal  Hnfft,  the  engineer  in 
charge  of  defendant's  engine  that  backed 
the  cars  over  said  plaintiff's  foot  was  not  re- 
quired to  be  on  the  lookout  for  stop  signals, 
and  was  not  required  to  stop  his  engine  un- 
til he  actually  saw  said  signals ;  and,  if  yoa 
believe  and  find  from  the  evidence  that  as 
soon  as  said  engineer  saw  said  stop  signals 
he  did  all  he  could  to  stop  bis  engine  and 
cars,  and  stopped  them,  your  verdict  must  be 
for  the  defendant 

"(3)  The  court  instructs  the  jury  that  in 
backing  his  train  towards  the  spot  where 
Opal  Hufft  was  caught  It  was  not  the  abso- 
lute duty  of  defendant's  engineer  to  see  the 
stop  signal  given  by  the  brakemen,  or  either 
of  them;  that  said  engineer  was  only  requir- 
ed to  use  ordinary  care  under  all  the  facts 
and  circumstances  detailed  In  evidence  to 
see  said  stop  signals,  and  then  to  use  such 
ordinary  care  after  he  saw  said  stop  signals 
to  stop  his  engine  and  cars.  Tou  are  further 
instructed  tliat,  if  said  engineer  while  so 
backing  his  engine  and  cars  on  the  main  line 
saw  another  train  approaching  him  on  the 
main  line,  then  it  was  his  duty  to  look  out 
for  and  to  use  proper  care  under  the  circum- 
stances, and  the  rules  of  the  company,  to 
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stop  the  approacblng  train,  and,  although  you 
may  believe  from  the  evidence  that  said  en- 
gineer did  not  see  said  stop  signals  when 
first  given,  yet  If  you  believe  that  the  6nly 
reason  that  be  did  not  see  them  was  because 
bis  attention  during  that  time  was  called  to- 
wards the  approaching  train,  and  that  as 
soon  as  he  could  withdraw  his  attention 
from  said  approaching  train,  with  safety  to 
said  trains,  he  looked  and  saw  said  stop  sig- 
nals and  stopped  his  engine  and  cars,  your 
verdict  must  be  for  the  defendant" 

The  court  refused  to  give  several  Instruc- 
tions asked  for  the  plaintiff  which  are  not 
necessary  to  set  out  herein.  Points  made 
will  be  noted  in  the  course  of  the  opinion. 

1.  The  plaintiff  attempts  to  plead  three 
grounds  of  negligence  In  the  second  count 
of  his  petition.  The  first  Is  the  violation  of 
section  1123,  which  statute  requires  the 
blocking  of  switch  frogs,  and  this  for  the 
purpose  In  the  language  of  the  statute  "to 
prevent  as  far  as  possible  the  feet  of  em- 
pioyte  or  other  persons  from  being  caught 
therein."  This  question  we  would  not  dis- 
cuss here,  inasmuch  as  the  court  nisi  did 
not  submit  it,  but  for  the  reason  that  it  Is 
well  to  discuss  it  to  get  at  the  real  situa- 
tion of  the  case.  Plaintiff  urges  that  the  ver- 
dict was  for  the  right  party,  and  this  will 
farther  justify  the  mention  of  the  question 
here.  The  place  of  the  accident  was  not  a 
public  crossing,  but  in  the  private  switch- 
yards of  defendant.  Under  no  circumstances 
In  evidence  could  plaintiff  be  more  than  a 
bare  licensee.  To  trespassers  and  bare  li- 
censees the  defendant  owes  no  duty  to  block 
frogs,  either  under  the  statute  or  at  com- 
mon law.  If  there  be  no  duty,  there  can  be 
no  negligence.  In  23  Am.  &  Eng.  Ency.  of 
Law  <2d  Ed.)  p.  733,  the  rule  is  thus  stated : 
"A  statute  requiring  railroad  companies  to 
block  the  frogs  and  switches  in  their  tracks 
is  Intended  for  the  protection  of  employes, 
and  an  omission  of  this  duty  is  not  such  neg- 
ligence in  respect  to  a  trespasser  as  to  ren- 
der a  railroad  company  liable  for  his  death 
from  being  ran  over  by  a  train  while  his  foot 
was  held  by  an  unblocked  frog."  To  like  ef- 
fect Is  Elliott  on  Railroads,  {  1258,  whereat 
the  author  says :  "No  duty  rests  upon  a  rail- 
road company  In  favor  of  trespassers  or  bare 
licensees,  who  use  Its  track  as  a  footway  to 
keep  Its  switches  blocked  in  its  private  yard 
in  order  to  prevent  injury  to  such  persons." 
In  Minnesota  there  is  a  statute  in  all  re- 
spects like  ours.  The  relevant  portion  reads: 
"In  order  to  guard  against  accidental  in- 
juries to  employes  and  others,  every  railroad 
company  shall  properly  adjust,  fill,  block, 
and  guard  all  Its  frogs,  switches  and  guard 
rails."  Rev.  Laws  Minn.  1005,  i  1993.  In 
Akers  v.  Railway  Co.,  i58  Minn.  540,  60  N.  W. 
669,  the  question  before  us  was  before  that 
court.  This  statute  like  ours  originated  in 
the  year  1887,  although  ours  was  at  first 
Invalid  and  only  became  valid  by  re-enact- 
ment in  189L     WeU  v.  Railroad,  110  Mo. 


286,  19  S.  W.  530,  15  L.  R.  A.  847;  Bran- 
nock  V.  Railway  Co.,  200  Mo.,  loc.  cit  567, 
98  S.  W.  604,  118  Am.  St  Rep.  695.  In  the 
Akers  Case  user  of  the  railroad  track  was 
shown,  and  Erling,  the  deceased,  lost  his  life 
by  reason  of  getting  his  foot  caught  In  an 
unblocked 'frog.  The  court  held  that  there 
could  be  no  recovery  because  no  duty  was 
owing  to  the  deceased  from  the  company. 
The  same  ruling  was  made  by  the  Texas 
court  in  Railway  Co.  v.  Lee  (Tex.  Civ.  App.) 
34  S.  W.,  loc  cit  161.  The  court  there  says : 
"Since  the  evidence  shows  without  contra- 
diction that  the  switch  was  in  the  private 
yard  of  the  appellant,  it  was  under  no  obli- 
gation to  the  deceased  or  other  persons  us- 
ing the  track  as  a  footway  to  construct  the 
track  with  a  view  to  prevent  Injury  to  them. 
Appellant  owed  this  duty  to  his  employes, 
but  not  to  those  using  its  track  «s  a  footway, 
although  Its  servants  and  agents  knew  of 
such  use."  In  Carr  v.  Mo.  Pac,  193  Mo., 
loc.  cit  225,  92  S.  W.,  loc.  cit  877,  this  court 
said:  "The  courts  make  a  distinction  be- 
tween a  person  who  comes  upon  a  railroad's 
premises  at  the  Invitation  of  the  railroad 
company,  or  for  some  purpose  connected  with 
its  business,  and  a  person  who  goes  upon 
such  premises  for  his  own  convenience  or 
pleasure.  In  the  one  case  there  is  a  duty  to 
protect  the  person  thus  going  upon  the  prop- 
erty of  another  from  injury  while  on  his 
premises,  while  as  to  the  other  there  is  no 
such  duty."  See,  also,  exhaustive  opinion  by 
Elliott  J.,  in  Railway  Co.  v.  Phillips,  112 
Ind.  59,  13  N.  B.  132,  2  Am.  St  Rep.  155. 
We  are  of  the  opinion  that  the  plaintiff  in 
the  case  at  bar  did  not  fall  within  the  classes 
entitled  to  the  protection  prescribed  by  the 
statute.  In  our  judgment  this  statute  can 
only  be  Invoked  by  employes  or  such  other 
persons  who  are  necessarily  upon  the  rail- 
way tracks  by  reason  of  business  with  the 
company,  or  at  the  express  invitation  or  di- 
rection of  the  company.  Plaintiff  falls  with- 
in neither  of  the  classes,  and,  as  to  him, 
the  defendant  owed  blm  no  duty  in  this  re- 
gard, and  its  failure  as  to  him  was  not  neg- 
ligence. 

2.  We  reach  now  the  second  ground  of  neg- 
ligence, and  this  we  quote  In  full  from  the 
petition,  for  herein  lies  several  dose  ques- 
tions in  the  case.  The  language  of  the  peti- 
tion Is:  "Defendant  was  further  negligent 
In  that  after  plaintiff's  foot  was  caught  and 
fastened,  as  above  set  forth,  and  while  In 
this  perilous  condition  and  Imminent  dan- 
ger, defendant's  agents  and  servants  then 
and  there  In  charge  of  said  engine  and  cars, 
as  above  described,  could  and  should  have, 
by  the  exercise  of  reasonable  care  and  cau- 
tion on  their  part  prevented  said  Injury,  In 
that  they  could  and  should  have  discovered 
this  plaintiff  in  this  perilous  condition  in 
time  to  have  avoided  the  same  and  could 
and  should  have  by  the  exercise  of  reason- 
able care  and  caution,  stopi>ed  said  engine 
and  cars  in  time  to  avoid  injuring  the  plain- 
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tiff."  It  must  be  borne  In  mind  that  the 
plaintiff  had  previously  pleaded  long  and 
continuous  user  of  this  portion  of  the  track 
by  pedestrians,  and  was  therefore  attempting 
In  this  charge  of  negligence  to  bring  himself 
within  the  humanitarian  rule.  This  rule  is 
one  well  recognized  in  this  state,'  but  is  one 
hard  to  outline  in  precise  terms.  We  take  it, 
however,  that  we  have  squarely  fixed  at  least 
two  classes  of  cases  thereunder  and  the  gov- 
erning law  therein.  Hall  v.  Mo.  Pac.  Ry.  Co. 
(not  yet  officially  reported)  118  S.  W.  56; 
Eppstcln  V.  Mo.  Pac.  Ry.  Co.,  197  Mo.,  loc. 
dt  733,  94  S.  W.  9137;  Frye  v.  Railroad,  200 
Mo.  377,  98  S.  W.  EKiC,  8  L.  R.  A.  (N.  S.)  1069. 

(a)  In  the  first  place,  if  the  person  injured 
is  at  a  place  whereat  the  defendant  is  en- 
titled to  expect  a  clear  track,  and  for  that 
reason  is  not  required  to  be  on  the  lookout 
for  persons  on  the  track,  then,  before  there 
can  be  liability,  the  plaintiff  must  show  that 
the  injured  person  was  seen  In  a  position  of 
peril  by  defendant's  servants  in  time  for 
them  to  have  prevented  the  injury  by  the 
exercise  of  reasonable  care  and  caution  after 
such  perilous  position  was  seen  and  known. 

(b)  But,  if  the  person  injured  was  at  a 
place  where  defendant  bad  no  right  to  ex- 
pect a  clear  track,  and  therefore  there  was 
upon  its  servants  the  incumbent  duty  to  be 
on  the  lookout  for  persons  upon  the  track, 
then,  if  the  injured  person  might  have  been 
seen  In  a  perilous  position  In  time  to  have 
prevented  the  injury  by  the  exercise  of  or- 
dinary care  and  caution  upon  the  part  of 
defendant,  its  agents  and  employes,  then  the 
defendant  is  liable  whether  such  employes 
actually  saw  him  or  not.  And  this  because 
it  was  their  duty  to  have  been  on  the  look- 
out for  him  and  to  have  seen  him.  The 
plaintiff  brings  his  suit  on  the  theory  that 
he  was  in  a  position  of  peril  and  at  a  place 
whereat  the  defendant  was  not  entitled  to 
expect  a  clear  track  by  reason  of  long  and 
continuous  user  of  the  track  at  that  place 
by  pedestrians.  No  other  theory  can  be 
gathered  from  the  wording  of  this  petition. 
This  theory  was  never  submitted  to  the 
Jury.  By  instruction  No.  1,  given  by  the 
court,  the  question  as  to  whether  or  not  the 
track  at  the  point  of  injury  had  been  so  long 
and  continuously  used  by  the  public  as  a 
footpath  as  to  indicate  knowledge  and  ac- 
quiescence therein  by  the  railway  company, 
is  not  presented  at  all.  Under  the  evidence 
in  this  record,  the  court  could  not  declare 
as  a  matter  of  law  that  there  had  t>een  such 
user.  We  must  not  overlook  the  fact  that 
we  have  dis'tlnguished  even  1)etween  a  day 
and  night  user.  Frye  v.  Railway  Co.,  200 
Mo.,  loc.  dt  401,  98  S.  W,  666.  8  L.  R.  A.  (N. 
S.)  1069.  It  appears  thus  from  the  instruc- 
tions given  by  the  learned  trial  judge  that 
be  was  of  the  impression  that  user  of  the 
track  at  the  point  of  accident  had  not  been 
sufficiently  shown  to  entitle  the  plaintiff 
to  have  that  question  submitted  to  the  jury. 
There  is  no  plat  of  the  locus  in  quo  in  evi- 


dence, and  the  description  given  by  the  wit* 
nesses  as  to  the  irartion  used  by  the  public 
is  so  meager  that  we  are  unable  to  aay 
whether  there  was  sufflcient  evidence  to  sub- 
mit the  question  or  not  A  more  unsatis- 
factory record  upon  the  question  could  not 
have  been  designedly  prepared.  If  there  was 
no  sufficient  user  shown,  then  the  plaintiff 
was  a  pure  trespasser,  and  at  a  place  where 
the  agents  in  charge  of  defendant's  train 
had  a  right  to  expect  a  clear  trade,  and  were 
under  no  obligation  to  be  on  the  lookout 
for  the  plaintiff.  And  further,  if  there  was 
no  such  user  shown,  the  plaintiff  has  been 
permitted  to  recover  upon  a  theory  not 
pleaded  in  his  petition.  He  does  not  charge 
that  defendant's  negligence  consisted  in 
knowing  that  he  was  in  a  perilous  position 
and  after  such  knowledge  failed  to  use  or- 
dinary care  to  prevent  his  injury,  but  he  con- 
tents himself  with  saying  that  he  was  at 
a  place  where  the  duty  devolved  upon  the 
defendant  to  be  on  the  lookout  for  him,  and 
that,  by  the  exercise  of  ordinary  care  and 
caution,  they  could  have  seen  him  and  his 
peril  in  time  to  have  prevented  an  injury.  It 
has  long  been  the  rule  of  this  court  that  the 
instructions  should  not  only  be  within  the 
scope  of  the  evidence,  but  within  the  scope 
of  the  petition  as  well.  For  a  collation  of 
the  authorities,  see  separate  concurring  opin- 
ion in  Black  V.  Metropolitan  Street  Ry.  Co. 
(Mo.)  117  8,  W.,  loc.  dt  1146.  This  instruc- 
tion No.  1  does  not  present  the  case  pleaded 
and  presented  by  the  petition  unless  it  be 
said  that  the  trial  Judge  meant  to  declare 
as  a  matter  of  law  that  the  evidence  disclos- 
ed such  long  and  continuous  user  as  indicat- 
ed both  knowledge  of  and  acquiescence  there- 
in by  defendant  There  may  be  cases  where 
courts  win  so  declare,  but  this  is  not  one. 
To  our  minds  the  proper  rule  for  guidance 
is  well  outlined  in  Eppstein  v.  Railway  Co., 
197  Mo.,  loc.  dt  734,  94  S.  W.  967. 

3.  But  going  a  step  further,  and  conced- 
ing that  the  court  nisi  was  of  opinion  that 
there  was  no  sufficient  evidence  to  authorize 
the  submission  of  the  question  to  the  Jury, 
and  that  the  court  did  not  mean  by  instmc- 
tlon  No.  1  for  the  plaintiff  to  declare  as  a 
matter  of  law  that  there  had  been  such  user, 
then  how  stand  the  Instructions  In  thl^ 
case?  Grant  it  to  be  true  that  a  prompt  re- 
sponse to  the  stop  signal  would  have  saved 
the  plaintiff,  yet,  if  the  plaintiff  was  at  a 
place  where  the  engineer  in  charge  of  the 
engine  had  no  right  to  expect  persons  other 
than  employ^  to  be,  bis  failure  would  not 
be  negligence  as  to  the  plaintiff.  In  other 
words,  if  the  engineer  was  at  a  place  where 
he  was  entitled  to  expect  a  dear  track,  hia 
duties  as  to  looking  out  for  stop  signals  are 
quite  different  to  what  they  would  be  if  he 
was  running  his  train  at  a  place  where  he 
was  not  entitled  to  expect  a  clear  track.  If 
the  place  of  injury  was  where  the  engineer 
had  the  right  to  expect  a  dear  track,  then, 
as  said  before,  his  failure  to  immediately 
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beed  the  same  would  not  be  negligence  to- 
ward plaintiff,  because  buc6  signals  at  such 
a  place  would  not  be  given  for  bis  benefit. 
In  otber  words,  stop  signals  at  such  a  place 
would  not'  contemplate  plaintiff's  presence 
tbere,  and  a  failure  to  heed  might  be  negli- 
gence as  to  some  parties,  but  not  as  to  him. 
On  tlie  theory  that  there  had  been  no  suffi- 
cient user  shown,  then  defendant's  instruc- 
tion No.  2,  refused  by  the  court,  properly  de- 
clares the  law.  So  that  it  matters  not 
which  notion  was  entertained  by  the  trial 
court,  tbere  was  error  in  instruction  No.  1, 
for  plaintiff.  That  is  to  say,  if  the  trial 
court  meant  to  declare  as  a  matter  of  law 
that  such  user  had  been  shown  then  tbere 
was  error  for  that  reason,  and,  on  the  oth- 
er hand,  if  the  court  meant  to  declare  that 
there  was  no  user,  and  that  the  place  was 
one  where  defendant  was  entitled  to  a  clear 
traclc,  then  the  instruction  is  erroneous,  be- 
cause it  imposes  the  duty  to  observe  the 
stop  signals  for  the  benefit  of  plaintiff,  who 
to  tbe  engineer  was  an  unknown  and  un- 
seen trespasser.  To  such  a  person  the  en- 
gineer only  owed  the  duty  of  obeying  the 
stop  signal  after  he  saw  it  He  was  not 
guilty  of  negligence  toward  the  plaintiff  un- 
til he  did  see  it  any  more  than  be  would 
have  been  of  failing  to  stop  In  that  class  of 
cases  wherein  he  has  a  right  to  expect  a 
clear  track  and  falls  to  discover  a  person 
on  tbe  track  in  time  to  avert  the  injury.  The 
evidence  in  this  case  does  not  show  that  the 
engineer  bad  knowledge  of  plaintiff's  peril. 
Ue  obeyed  tbe  signal  to  back  up,  and,  when 
be  started  his  train  backward,  he  had  the 
right  to  expect  a  clear  track,  unless  the 
proper  user  is  shown.  So  that  in  our  opin- 
ion, the  plaintiff  in  this  case  has  no  cause 
of  action  unless  be  can  show  such  a  user  of 
the  tracks  at  the  point  of  injury  as  to  es- 
tablish both  knowledge  of  and  acquiescence 
in  the  same  by  defendant  and  thereby  im- 
rose  the  duty  on  defendant's  engineer  to  be 
on  tbe  lookout  not  only  for  pedestrians,  but 
to  carefully  watch  for  all  stop  signals,  to  the 
end  that  he  might  protect  such  expected  pe- 
def^trlans.  We  are  not  at  all  satisUed  with 
tbe  evidence  upon  the  question  of  user. 
It  is  not  definite  enough  in  the  present  rec- 
ord to  determine  the  portion  of  tbe  track  to 
which  tbe  user  attaches,  if  to  any.  On  any 
theory  of  the  case  we  think  there  is  error  In 
instruction  No.  1,  and  error  in  permitting  a 
recovery  upon  a  theory  not  contained  In  the 
plaintiff's  petition,  but  we  likewise  feel  that 
upon  a  retrial  of  the  cause  the  necessary 
facts  may  be  shown.  The  Hall,  Eppstein  and 
Frye  Cases  so  thoroughly  go  over  the  requi- 
sites as  to  the  quantum  and  character  of 
proof  required  to  show  user  that  a  mere 
reference  thereto  will  be  sufficient  here. 

Judgment  is  reversed  and  cause  remand- 
ed.   AH  concur,  except  WOODSON,  J.,  wh<J 


concurs  in  all  that  is  said,  except  that  b« 
does  not  concur  as  to  what  is  said  as  to  no- 
tice to  the  brakeman.  He  holds  that  notice 
to  the  brakeman  was  notice  to  tbe  company. 


NBWLIN  V.  ST.  LOUIS  A  S.  P.  B.  CO. 

(Supreme   Court   of  Missouri,   Division  No.   1. 

July  1,  1909.    Rehearing  Denied  July  12, 

1909.) 

1.  Death  (§  85*)— Jurisdiotiok— Action  Uw- 
DEB  Laws  of  Otbeb  State. 

Under  Rev.  St.  1899,  {  547  (Laws  1905, 
p.  95;  Ann.  St.  1906,  p.  580),  providing  that 
an  action  under  or  by  virtue  of  the  laws  of  an- 
other state  may  be  brought  in  the  courts  of 
this  state  by  tbe  person  or  persons  entitled  to 
the  proceeds  .of  the  cause  of  action,  and  au- 
thorized to  sue  by  the  laws  of  the  state  where 
the  cause  of  action  accrued,  an  action  may  be 
brought  in  this  state  for  causing  the  death  of 
a  railroad  employ^  in  another  state,  the  right 
being  one  granted  by  comity,  and  is  a  privilege 
not  of  right,  but  ot  good  will  or  by  courtesy, 
and  no  action  can  be  brought  if  there  is  no 
cause  under  the  lex  loci,  and  in  administering 
the  laws  of  the  state  where  the  accident  oc- 
curred they  are  to  be  administered  in  a  manner 
similar  to  that  employed  by  the  courts  of  that 
state. 

[Ed.  Note.— Por  other  cases,  see  Death,  Cent. 
Dig.  S  50;    Dec.  Dig.  {  35.»] 

2.  Masteb  and  Servant  (|  ]12»)— LiABiurr 
FOB  Injubies  —  Appliances  —  Railroad 
Switches. 

In  Kansas  the  failure  to  block  a  railroad 
switch  is  not  negligence  per  se,  and,  in  order 
to  recover  because  of  the  construction  of  a 
split  switch,  plaintiff  must  show  that  it  was 
not  ot  a  proper  or  approved  kind  or  was  of 
improper  or  faulty   construction. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  221;   Dec.  Dig.  S  112.*] 

3.  Negt.tgencb  ((  119»)  —  Actions  —  Issues 

AND  PbOOP. 

Where  a  cause  of  action  is  based  on  negli- 
gence, the  specification  pleaded  or  some  one  out 
of  the  several  specifications  of  negligence  pleaded 
constituting  a  cause  of  action  must  be  substan- 
tially proved  as  alleged  in  order  to  recover. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  g  203;    Dec  Dig.  (  119.*] 

4.  Masteb  and  Sebvant  (J  264*)- Actions 
roB  Injuries— SuFmciENCY  of  Evidence— 
Neolioence. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  switchman,  the  complaint 
charged  that  the  death  "was  directly  occasion- 
ed by  wrongful  acts  and  omissions  on  the  part 
of  defendant,  its  servants,  agents,  and  officers, 
in  that  tbe  blocking  of  its  tracks  between  the 
main  rail  and  tbe  switch  rail  at*  tbe  place 
aforesaid  had  become  rotten,  defective,  and  worn 
out  and  had  wholly  disappeared,  and  defendant 
failed,  omitted,  and  neglected  to  block  or  fill 
said  interval  and  repair  said  defect,  so  that 
there  was  no  protection  against  the  entrapping 
of  a  foot  in  the  space  between  said  main  rail 
and  said  switch  rail,"  and  that  at  the  time  de- 
fendant knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  said  blocking  had 
rotted  out  and  disappeared,  and  there  was  no 
blocking  or  filling  there  and  no  protection 
against  the  entrapping  of  a  foot  therein,  but 
utterly  failed,  neglected,  and  refused  to  repair 
said  blocking  and  permitted  the  same  to  re- 
main in  such  dangerous  condition.  Held,  that 
it  was  Incumbent  on  plaintiff  to  prove  that  the 
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specific  switch  where  decedent  was  killed  had 
once  been  blocked,  that  the  blocking  was  al- 
lowed to  deca^  and  disappear,  and  that  defend- 
ant had  sufficient  notice  of  such  decay  and  dis- 
appearance  to   repair  the  same. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  862 ;   Dec.  Dig.  §  264.*] 

6.  Mabteb   and    Sebvant   (§    278*)— Actions 
fob  injtjbies— suffioienoy  of  evidence— 

NEaLIOENCE. 

Evidence  in  an  action  against  a  railroad 
company  for  causing  the  death  of  a  switclunan 
held  not  to  sustain  the  allegations  that  the 
switch  at  which  decedent  was  killed  had  been 
blocked,  that  the  blocking  was  allowed  to  de- 
cay and*  disappear,  and  that  defendant  had 
sufficient  notice  of  such  decay  and  disappear- 
ance to  repair  the  same. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  963;    Dec.  Dig.  g  27a*] 

6.  Evidence  (|  6*)— Judicial  Notice- Phe- 
nomena OF  yEOETABI.E  LIFE— ROITEHINO  OF 

Wood. 

The  court  will  take  notice  that  wood  rots, 
but  it  will  not  infer  that  wood  used  in  blocking 
a  switch  on  a  railroad  track  will  rot  between 
October  and  the  15th  of  the  following  August. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  J  S;   Dec.  Dig.  (  O.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   H.  L.  McCune,  Judge. 

Action  by  Tlnnle  Newlln,  for  herself  and 
as  trustee  for  Earl  and  Ruby  Newlin,  against 
the  St  Louis  &  San  Francisco  Railroad 
Company.  Judgment  for  plalntififs,  and  de- 
fendant appeals.    Reversed. 

W.  F.  Evans,  Dana,  Cowherd  &  Ingraham, 
and  Hunt  C.  Moore,  for  appellant  John  M. 
Cleary,  for  respondent 


LAMM,  P.  J.  Leroy  Newlln  was  the  hus- 
band of  Tinnle  Newlln  on  August  15,  1905, 
and  for  eight  months  had  been  In  defend- 
ant's employ  as  a  switchman  in  Its  yards  in 
Rosedale,  Kan.  Earl  and  Ruby  are  minors, 
and  the  only  children  born  of  the  marriage. 
Leroy  was  killed  while  In  the  line  of  duty 
switching  In  said  yards  In  trying  to  uncouple 
two  moving  freight  cars;  his  foot  being 
caught  and  held  in  an  unblocked  space  be- 
tween the  main  rail  and  a  switch  rail.  The 
widow  sued  in  Jackson  county,  Mo.,  charging 
negligence  as  follows:  "The  death  of  said 
Leroy  Newlln  was  directly  occasioned  by 
wrongful  acts  and  omissions  on  the  part  of 
defendant,  its  servants,  agents,  and  officers, 
in  that  the  blocking  in  Us  tracks  between 
the  main  rail  and  the  switch  rail  at  the 
place  aforesaid  had  become  rotten,  defective, 
and  worn  out  and  had  wholly  disappeared, 
and  defendant  failed,  omitted,  and  neglected 
to  block  or  fill  said  interval  and  repair  said 
defect  so  that  there  was  no  protection  against 
the  entrapping  of  a  foot  In  the  space  between 
said  main  rail  and  said  switch  rail.  That 
at  the  said  time  defendant  knew,  or  by  the 
exercise  of  ordinary  care  might  have  known, 
that  said  blocking  or  filling  had  decayed, 
rotted  out,  and  had  entirely  disappeared,  and 


that  there  was  at  said  time  no  blocking  or 
filling  in  said  interval  between  said  main 
rail  and  switch  rail,  and  that  there  was  no 
protection  at  said  place  against  the  entrap- 
ping of  a  foot  therein,  but  utterly  failed,  neg- 
lected, and  refused  to  repair  or  replace  said 
blocking  or  filling  and  permitted  the  same 
to  remain  In  said  defective  and  dangerous 
condition,  but  said  Leroy  Newlin  was  wholly 
ignorant  thereof." 

The  right  of  plaintiffs  to  recover  for  the 
wrongful  death  of  Leroy  Newlin  arises  on 
two  Kansas  statutes,  viz.,  section  4871,  par. 
422,  and  section  4872,  par.  422a,  art  18,  c 
80,  Gen.  St  Kan.  1901.  These  are  the  same 
statutes  on  which  plaintiffs  relied  in  Lee  ▼. 
Railroad,  195  Mo.,  loc.  clt  419,  92  S.  W.  614, 
and  Charlton  v.  Railroad,  200  Mo.,  loc.  clt 
419,  98  S.  W.  529,  and  are  found  there  In 
full  (q.  v.).  They  will  not  be  reproduced 
unless  in  the  evolution  of  the  case  such 
course  becomes  necessary.  Defendant  an- 
swered in  (1)  a  general  denial;  (2)  a  plea 
of  contributory  negligence  of  decedent;  (3) 
an  allegation  that,  if  decedent  was  injured  by 
the  negligence  of  any  one  other  than  himself, 
it  was  that  of  persons  who  were  fellow 
servants  under  the  laws  of  the  state  of  Kan- 
sas and  such  risk  was  assumed;  (4)  tliat 
under  the  laws  of  the  state  of  Kansas  (chap- 
ter 341,  p.  566,  Laws  Kan.  1905)  defendant 
was  entitled  to  a  notice  in  writing  from 
plaintiff  within  eight  months  after  the  In- 
jury, stating  the  time  and  place  thereof,  and 
that  no  such  notice  had  been  given  (the 
statute  Is  pleaded,  but  need  not  be  set  forth 
here) ;  (5)  for  a  further  defense  defendant 
pleaded  a  general  assumption  of  risk;  and 
(6)  for  still  another  alleged  that  defendant's 
Habllity,  If  any,  depended  upon  and  Is  to  be 
determined  by  the  law  In  force  at  the  time  in 
Kansas,  and,  under  such  law,  defendant  is 
not  liable.  Plaintiffs  relied  as  follows:  "Now 
comes  plaintiffs,  and,  for  reply  to  defendant's 
amended  answer  herein,  deny  each  and  every 
allegation  in  said  amended  answer  contained. 
For  further  reply  to  defendant's  amended  an- 
swer herein  plaintiffs  state  that  chapter  341, 
p.  566,  Laws  Kan.  1905,  is  not  fully  set  forth 
in  defendant's  amended  answer;  that  said 
chapter  is  not  applicable  to  this  cause  or  to 
the  facts  as  set  forth  in  the  petition  herein, 
and  does  not  read  as  alleged  in  the  amended 
answer;  that  said  chapter  has  no  force  or 
effect  in  this  action  or  in  this  state  and  is 
amendatory  of  the  co-employ6s  law  of  the 
state  of  Kansas,  and  the  right  of  action  in 
the  plaintiffs  herein  is  not  governed  by  said 
act ;  that  in  any  event  the  plaintiffs  in  this 
action  have  fully  complied  with  said  chapter, 
wherefore,"  etc.  From  a  Judgment  entered  on 
a  verdict  in  favor  of  plaintiffs  for  |5,000,  de- 
fendant appeals. 

A  group  of  questions  are  briefed  and  ar- 
gued.    For  example:     Whether  the  statute 
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pleaded  In  the  fourth  paragraph  of  the  an- 
swer and  In  the  reply  relates  to  liability  un- 
der the  fellow-Bervant  law  of  Kansas  alone, 
or  covers  the  case  stated  In  the  petition  for 
negligence  of  the  master  In  not  proyldlng  a 
reasonably  safe  field  of  operations.  Again, 
defendant,  to  show  nonliability.  Introduced 
sections  of  the  Kansas  Code  of  Civil  Proce- 
dure prescribing  in  what  counties  venue 
riiould  be  laid,  and  where  suits  should  be 
brought  against  railway  corporations  for  per- 
sonal injuries,  and  counsel  argue  these  stat- 
utes are  part  of  the  substantive  law,  and 
hence  this  suit  was  brought  in  Missouri  in 
violation  of  those  statutes.  Contra,  plalntiCT's 
counsel  argues  that  those  statutes  have  no 
extraterritorial  force  or  effect,  that  they  cov- 
er mere  adjective  law  and  relate  solely  to 
procedure  In  suits  In  the  state  of  Kansas — 
not  elsewhere — and,,  if  construed  otherwise, 
would  strike  down  a  settled  legislative  policy 
of  comity.  Again,  certain  paper  rules  of  de- 
fendant were  put  In  evidence,  and  it  was 
shown  that  decedent  received  them  on  enter- 
ing Its  employ  and  contracted  to  observe 
them.  These  rules  recognize  and  remark  up- 
on the  dangers  Incident  to  switching  and  es- 
pecially In  uncoupling  cars.  One  of  them 
provides  that  switchmen  "must  be  particular 
to  notice  the  speed  of  the  cars  while  moving, 
and.  If  at  a  dangerous  rate,  no  attempt  must 
be  made  to  couple  by  going  between  them." 
It  then  (in  a  somewhat  double  way)  goes 
on  to  state  that  It  is  dangerous  to  uncouple 
or  to  attempt  to  place  links,  pins,  or  knuckles 
while  cars  are  In  motion,  "and  is  positively 
forbidden."  To  avoid  this  rule,  plalntlfTs 
rely  upon  a  proved  custom  or  usage  In  thp 
Bosedale  yards,  long  In  vogue,  whereby  when 
trains  were  proceeding  at  slow  speed  (as  was 
this)  and,  when  the  lift  rod  of  an  automatic 
car  coupler  would  not  work  the  pin  (as  did 
this),  a  switchman  under  the  eye  of  his  fore- 
man, and  following  his  example,  went  be- 
tween the  cars  to  pall  the  pin  by  hand  pre- 
cisely as  decedent  did.  Testimony  tending  to 
show  such  custom  was  objected  to,  error 
is  assigned  In  its  admission,  and  that  ques- 
tion Is  here. 

Again,  errors  are  assigned  on  Instructions ; 
bat  until  It  be  first  determined  that  plaintiffs 
were  entitled  to  go  to  the  Jury  on  the  case 
made — that  Is,  that  they  put  In  evidence  tend- 
ing to  prove  the  specific  negligence  alleged — 
we  need  not  consider  them.  Error  is  assign- 
ed In  that  behalf,  in  that  an  Instruction 
should  have  been  given  in  the  nature  of  a 
demurrer  directing  a  verdict  for  defendant 
Defendant  saved  an  exception  to  the  refusal 
of  such  demurrer.  To  that  assignment  we 
pass  In  limine.  There  Is  no  dispute  about 
■aUent  facta.  The  statutes  of  Kansas  plead- 
ed in  the  petition,  answer,  and  reply  were 
put  In  evidence.  On  the  15th  day  of  Au- 
gust, 1906,  Leroy  Newlin,  a  good  husband, 
in  good  health,  then  28  years  of  age,  was, 
with  three  other  switchmen,  under  one  Flan- 


agan as  foreman,  switching  In  defendant's 
yards  In  Rosedale,  a  little  west  of  the  state 
line.  During  the  afternoon  of  that  day  one 
of  defendant's  engines  run  by  Dean,  engi- 
neer, was  pushing  north  five  loaded  freight 
cars,  head  on,  for  the  purpose  of  switching 
three  of  them  on  another  track.  It  was 
Newlln's  duty  to  cut  off  the  three  north 
cars  by  uncoupling  them  from  the  two  south 
ones.  The  switch  In  hand  is  known  as  "a 
split  switch."  While  the  train  was  moving 
at  about  four  mUes  per  hour  in  the  perform- 
ance of  duty  he  signaled  Dean  to  "kick"  the 
cars  when  the  switch  was  reached.  He  then 
seized  a  grab-iron  on  the  third  car  from 
the  engine,  an  appliance  put  on  the  end  of 
the  cars  for  use  in  uncoupling  them  and  in- 
tended to  steady  and  support  the  switch- 
man in  his  work,  and,  moving  with  the 
train,  tried  to  manipulate  the  lift  rod  on  the 
north  end  of  the  second  car  from  the  en- 
gine to  pullthe  coupling  pin.  The  gearing 
of  this  lift  rod  was  stiff  and  out  of  order. 
Falling  to  uncouple  the  car  by  use  of  that 
automatic  appliance,  and  the  lift  rod  of  the 
third  car  being  on  the  other  side  of  the 
train,  he  went  In  between  the  cars,  and  in 
trying  to  pull  the  pin  by  hand  his  left  heel 
caught  In  the  split  switch,  and  he  was 
thrown  down  and  so  crushed  by  a  car  wheel 
that  he  presently  died.  For  present  pur- 
poses we  will  omit  all  of  the  evidence  perti- 
nent to  assignment  of  errors  on  custom,  no- 
tice, contributory  negligence,  assumption  of 
risk,  and  to  exceptions  saved,  and  confine 
this  statement  to  the  testimony  on  the  spe- 
cific charge  of  negligence  on  which  liability 
is  predicated. 

Plaintiffs  put  Flanagan  on  the  stand.  He 
had  been  foreman  in  the  yards  for  the  rise 
of  four  years  before  the  accident,  and  testi- 
fied that  he  at  no  time  noticed  any  block- 
ing in  that  switch;  that  to  bis  knowledge  he 
never  observed  any  decayed  pieces  of  lum- 
ber In  the  switch,  and  never  looked  for  that; 
that  he  never  observed  and  could  not  say 
whether  any  of  the  switch  points,  frogs,  and 
yard  rails  of  that  yard  were  blocked.  At 
a  certain  time  (10  days  after  Newlln's  death) 
counsel  for  plaintiffs  was  on  the  ground,  and 
caused  some  photographs  to  be  taken.  He 
then  met  Flanagan,  and  the  latter  showed 
him  the  spilt  switch.  On  being  Inquired  of, 
he  testified  there  was  no  blocking  at  all  In 
that  switch  at  that  time  to  his  knowledge. 
Shown  a  photograph,  he  testified  it  did  not 
represent  any  blocking,  and  reiterated  his 
testimony  that  at  the  time  he  did  not  see 
any  and  did  not  look  for  any.  On  cross- 
examination  he  reiterated  his  testimony  in 
chief  that,  If  there  was  any  blocking  In  that 
switch,  he  never  saw  It,  and  bad  no  recollec- 
tion of  seeing  any  in  the  yards.  On  redirect 
examination,  asked  this  question,  "Do  you 
remember  on  the  day  I  was  down  there  and 
taking  these  photographs  of  my  calling  your 
attention 'to  some  pieces  of  decayed  wood 
still  spiked  to  the  ties  on  this  frog?"  he  re- 
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plied:  "Yes,  sir;  yon  called  my  attention  to 
it"  Furtlier  along  he  testified  that  the  word 
"frog"  does  not  apply  to  a  split  switch. 

Mays,  of  the  switch  crew,  put  on  by  plain- 
tiff, was  asked  whether  he  noticed  any 
blocking  in  the  switch  out  of  which  he  took 
decedent's  shoe.  His  reply  was:  "No;  there 
was  no  blocking  in  that  place."  Asked  if  he 
noticed  any  blocking  "around  there,"  he  an- 
swered: "Well  there  was  some  blocking 
around  there,  but  I  couldn't  state  exactly 
what  tracks  were  blocked."  Pressed  on  the 
blocking  in  the  switch,  he  again  asserted  be 
did  not  observe  any,  and  added  he  did  not 
look  for  any.  Again  inquired  of  generally 
If  any  of  the  frogs,  guard  rails,  or  switches 
were  blocked  in  the  Frisco  yards  In  Rose- 
dale,  he  answered:  "Some  were."  He  esti- 
mated that  25  or  30  per  cent,  of  them  were 
blocked.  It  seems  he  had  worked  In  those 
yards  for  20  days,  viz.,  between  August  10 
and  30,  1905.  On  cross-examination  his 
knowledge  was  sifted  on  blocking  in  the 
yards,  and  he  could  name  no  particular 
switch  that  was  blocked,  although  the 
switch  in  question  was  known  as  the  "scale 
track  switch,"  and  some  other  switches  had 
names.  He  was  "pretty  sure"  there  was  a 
block  in  the  switch  on  the  other  side  of  the 
scale  switch  and  another  one  he  thought 
had  blocking.  Asked  if  he  did  not  know 
there  was  no  block  in  the  scale  switch  at  the 
time  and  no  sign  of  one,  he  replied:  "Well, 
there  Is  a  few  nails  in  there,  but  no  sign 
of  a  block  In  there."  He  was  then  con- 
fronted with  his  deposition  taken  by  plain- 
tiffs shortly  after  Newlln's  death.  In  which 
he  testified  that  the  switch  was  not  blocked. 
He  admitted  so  testifying,  and  said  It  was 
correct.  In  that  deposition  he  was  asked 
this  question:  "Was  there  any  evidence  of 
its  ever  having  been  blocked  before?"  He 
answered  he  did  not  notice  it,  that  it  could 
have  been  blocked  and  he  not  notice  it,  and 
then  added:  "But  at  the  same  time  there 
was  nothing  there  that  made  it  look  as  if  it 
ever  had  been  blocked."  He  admitted  say- 
ing that,  but  now  qualified  it  by  saying  that 
be  overlooked  "this  rubbish,"  referring  to 
the  nails,  but  that  there  was  "no  wood  or 
blocking." 

The  stepfather  of  Mrs.  Newlln,  Mr.  Mel- 
ton, testified  he  went  to  the  yards  on  the 
25th  of  August  (l6  days  after  the  accident);" 
that  Flanagan  pointed'  out  the  place  Newlln 
was  killed;  that  he  examined  that  switch  at 
that  time.  The  record  shows  as.  follows: 
"A.  Well,  there  was  some  blocking  there 
where  they  said  his  foot  was  caught.  •  ♦  * 
Q.  Just  state  what  was  in  that  switch  when 
you  came  there?  A.  Well,  there  was  some 
pieces  of  wood — splintered  wood — I  would 
think  about  14  or  16  Inches  long,  and  two  or 
more  boat  or  bridge  spikes  that  was  holding 
these  pieces  of  wood  in  there.  Q.  Did  you 
examine  the  switch  right  across  from  that? 
A.  Yes,  sir.  Q.  The  one  right  across  to  the 
west?    A.  Yes,  sir;    it  was  similar  to  the 


other.  Q.  What  did  you  find  there?  A.  I 
think  there  Is  a  block,  in  there,  of  wood." 
Continuing,  he  testified  be  saw  other  frogs, 
switch  rails,  and  gniard  rails  blocked  In  the 
Rosedale  yards,  estimating  the  number  at 
one-quarter  of  the  total.  On  cross-examina- 
tion he  testified  that  some  of  the  switch 
points  in  the  yards  were  blocked — several 
of  them.  On  re-examination  he  identified 
the  shape  and  size  of  the  blocking  used  in 
the  yards  as  that  of  a  piece  of  wood  exhib- 
ited to  him  by  Mr.  Cleary  while  on  the 
stand. 

A  switchman,  Graham,  testified  he  worked 
In  those  yards  oft  and  on  In  1901-02-03-04, 
and  from  July,  1905,  to  September,  1905. 
The  record  shows  as  follows:  "Q.  Please 
state  to  the  Jury  whether  or  not  there  were 
any  switches,  frogs,  or  guard  rails  in  the 
Frisco  yards  at  Rosedale  blocked?  ♦  •  • 
A.  Yes,  sir;  there  are.  Q.  Could  you  state 
how  many  were  blocked?  *  *  •  A.  Well, 
sir,  I  would  say  that  when  I  first  went  there 
— I  would  say  that  they  were  all  blocked.  Q. 
Well,  now,  how  many  were  blocked  in  July, 
1905,  when  you  worked  there?  A.  Well,  they 
had  from  wear  and  tear,  and,  of  course,  going 
over  them,  they  bad  become  worn  a  great 
deal ;  but  I  would  say  that  over  half  of  them 
were  In  good  condition.  Q.  And  were  the 
switches  blocked?  A.  Well,  the  switch  points? 
Q.  Yes.  A.  Well,  sir,  they  have  a  large 
wooden  block  that  goes  about  from  where 
the  switch  point  is  connected  to  the  rail — the 
stationary  rail,  I  should  say— between  2h^ 
or  3  feet  long  that  sits  between  the  switch 
point  and  the  spiked  rail — the  rail  that  is 
stationary."  He  also  identified  the  block 
used  as  an  object  lesson  as  did  Mr.  Melton. 
On  cross-examination  he  testified:  "Q.  Now, 
what  tracks  do  you  say  that  the  switches 
have  blocks  In  the  Rosedale  yards?  A.  Well, 
I  would  say  all  the  tracks  and  every  frog  and 
guard  rail  and  switch  point  on  the  east  side 
of  Rosedale  main  line  No.  2  has  them  all 
blocked.  Q.  The  east  side?  A.  The  east 
side  of  the  main  line  No.  2.  Q.  And  you  say 
that  was  true  In  1905,  between  July  and  Sep- 
tember? A.  I  say  It  was  true;  yes,  sir,  since 
—  Q.  (interrupting):  Don't  get  mad.  You 
say  that  is  true  that  they  have  them  blocked? 
A.  I  say  to  the  best  of  my  knowledge,  sir. 
Q.  To  the  best  of  your  knowledge?  A.  Yes, 
sir.  Q.  Now,  then,  did  you  know  this  switch 
where  this  accident' happened?  A.  I  do,  sir. 
Q.  Was  that  blocked?  A.  Yes,  sir,  they  are 
blocked.  Whether  they  are  now  or  not  I 
don't  know.  Q.  Well,  was  It  blocked?  A.  It 
was  blocked;  yes,  sir.  •  •  *  Q.  Well,  was 
it  blocked  before  that — ^both  of  them?  A. 
Yes,  sir;  they  were.  Q.  And  you  saw  it 
blocked?    A.  Yes,  sir." 

A  switchman.  Hall,  testified:  He  worked 
in  the  Rosedale  yards  In  July  and  August, 
1905.  His  evidence  on  the  point  in  hand  fol* 
lows:  "Q.  State  to  the  Jury,  Mr.  Hall. 
whether  or  not  the  switches,  frogs,  and  guard 
rails  in  the  Frisco  yard  in  Rosedale   were 
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blocked?  •  •  •  Q.  During  the  time  you 
worked  there  In  July  and  August,  1905,  and 
prior  to  August  15,  1903?  •  •  *  A.  Tes, 
sir;  there  was  points,  guard  rails,  and  some 
of  them  were  blocked  and  some  ot  them  were 
not  Q,  What  per  cent,  of  them  would  you 
say  was  blocked?  •  •  •  A.  Oh,  I  should 
say  half — any  way  bait  of  them.  Perhaps 
more  than  half." 

DIetch,  a  switchman,  testified:  Prior  to  Oc- 
tober, 1904,  be  had  worked  In  the  Rosedaie 
yards  two  or  three  months.  The  record 
shows  as  follows:  "Q.  Please  state  wheth- 
er or  not  any  of  the  guard  rails  or  frogs  in 
that  yard  were  blocked  at  that  time?  •  *  ♦ 
A.  Tes,  sir;  they  were  blocked.  Q.  Now, 
state  how  the  switch  points  were  blocked? 
A.  Why,  at  the  heel  of  the  switch  point  there 
was  a  block  similar  to  that  block  Mr.  Cleary 
had  [referring  to  Kxhiblt  14]  shored  in,  and 
it  don't  leave  a  place  over  an  Inch  after  the 
block  is  put  In  to  the  heel  of  the  switch 
point.  ♦  •  •  Q.  Now,  Mr.  DIetch,  would 
you  state  about  what  per  cent,  of  guard  rails 
and  frogs  were  blocked  In  that  yard?  A. 
Tes.  sir.  •  *  ♦  Q.  State,  if  you  can,  what 
per  cent,  of  the  guard  rails,  switch  rails, 
and  frogs  of  the  Frisco  yards  in  Rosedaie 
were  blocked  prior  to  October,  1904?  *  *  • 
A  Sixty  per  cent"  Continuing,  he  said  he 
made  a  special  examination  of  the  yards  for 
a  particular  purpose  (which  be  explained)  on 
the  18th  day  of  October,  1904.  He  saw  at 
that  time  the  switch  in  question,  and  said  It 
was  blocked  with  a  block  similar  to  that  ex- 
hibited to  bim  now.  Being  asked:  "What 
condition  was  the  block  In  at  that  time?"  be 
answered:  "Why,  it  was  in  good  condition 
at  that  time."  On  cross-examination  he  tes- 
tiSed  that  all  the  switches  were  blocked  on 
October  18^  1904,  and  that  he  made  a  special 
study  of  them.  Mr.  Flanagan  was  recalled 
for  further  cross-examination  by  defendant's 
counsel,  and  testified.  In  substance,  that  he 
had  no  knowledge  of  talking  to  Mr.  Cleary 
about  any  blocking  being  in  the  switch  on 
August  Ktb,  when  the  photographs  were 
taken. 

The  foregoing  is  all  the  testimony  wortb 
while  on  behalf  of  plaintiffs  as  to  the  block- 
ing of  the  Identical  switcb  and  condition  of 
It  prior  to  August  15,  1906.  Defendant  put 
in  a  mass  of  testimony  from  Its  yardmaster, 
roadmaster,  track  walkers,  and  switch  in- 
spectors, all  tending  to  show  that  the  switch 
was  never  blocked  at  all.  It  seems  defend- 
ant acquired  the  then  Rosedaie  yards  from 
the  Ft  Scott  &  Memphis  Railway  Company 
about  four  or  five  years  before  the  accident ; 
that  at  that  time  they  were  blocked.  De- 
fendant at  once  adopted  the  policy  of  not 
blocking  Its  yards  in  Kansas.  It  seems  this 
was  done  after  a  federal  act  was  passed  com- 
pelling the  use  of  automatic  couplers  on  cars 
engaged  In  Interstate  commerce.  When  de- 
fendant took  charge.  It  reconstructed  a  part 
of  the  Rosedaie  yards.  This  reconstructed 
Work  la  called  the  "new  yards"  as  dlstln- 
12iS.W.-(r 


guished  from  that  part  not  reconstructed  call- 
ed the  "old  Memphis"  or  "old  Scott  yards." 
There  was  undisputed  testimony  that  the 
switch  was  on  what  Is  called  the  "scale 
track"  which  connected  with  a  yard  track 
known  as  the  "main  lead,"  and  was  in  the 
reconstructed  part"  of  the  yards.  There  was 
undisputed  testimony  that  the  scale  track 
was  put  In  in  1002  by  defendant  company 
after  it  took  charge. 

Defendant  put  Mr.  Bowen  on  the  stand, 
who  took  plaintiffs'  photographs  on  August 
25,  1905.  There  being  a  question  whether 
these  photographs  showed  any  blocking  at 
the  point  of  the  accident,  Mr.  Bowen  produc- 
ed the  negatives  from  which  tbe  prints  were 
made,  and  testified  that  the  eye  could  see 
whether  these  negatives  showed  any  block- 
ing. On  being  asked  whether  they  showed 
any,  he  testified  they  did  not  but  that  there 
was  a  piece  of  iron  shown  with  three  Boles 
in  It 

The  roadmaster,  Coughlan,  having  charge 
of  the  Rosedaie  yards  for  14  years,  testified 
he  was  present  when  the  scale  track  switch 
was  put  in  in  1902  as  new  work  by  defend- 
ant, and  that  there  was  no  blocking  put  In 
it  nor  was  there  any  blocking  on  either  side, 
and  that  the  discarding  of  blocking  was  a 
settled  policy  of  defendant  ever  since  It 
took  charge ;  that  he  was  familiar  with  the 
switch  and  saw  It  as  much  as  twice  a 
month  ever  since  it  was  in,  and  it  never  had 
any  blocking,  nor  was  any  attempt  made  to 
block  it  On  cross-examination  he  testified 
that  in  some  parts  of  the  yards  blocks  were 
put  in  before  defendant's  instructions  to  dis- 
continue blocking,  that  this  blocking  was  In 
frogs  and  guard  rails,  but  not  in  switch 
points,  and  none  of  it  existed  In  the  remodel- 
ed parts  of  the  yards  where  the  scale  track 
was. 

Malone,  track  foreman  for  30  years,  testi- 
fied he  himself  put  In  the  scale  track  switch 
under  tbe  orders  of  Mr.  Cougblan,  roadmas- 
ter. In  June,  1902;  that  be  put  no  blocking 
in  It;  that  there  never  bad  been  any  there 
to  bis  knowledge;  and  that  no  one  had  au- 
thority to  change  the  switch  except  by  or- 
ders passed  through  his  hands.  His  cross- 
examination  elicited  no  contradictory  testi- 
mony. On  redirect  examination  he  said  that 
he  put  blocks  In  the  old  Memphis  yards  when 
defendant's  predecessor  had  charge. 

Mr.  Ford,  who  worked  in  the  yards  for 
two  years  and  a  half,  and  who  knew  the  scale 
track  and  the  switch,  being  over  it  every  day, 
testified  that  up  to  tbe  8d  day  of  August 
1905,  there  was  no  block  in  it ;  that  he  was 
track  walker,  and  his  duty  was  to  watch 
switches.  On  cross-examination  be  testified 
that  he  worked  around  that  switch  on  the 
Sd  day  of  August  1905,  and  walked  the  track 
that  morning. 

Buckner,  working  under  Malone  in  clean- 
ing up  tbe  Rosedaie  yards  for  several  years 
prior  to  the  trial  and  In  contact  with  the 
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switch  every  day,  testified  there  was  no 
blocking  there  at  any  time,  and  that  he  had 
scratched  the  dirt  out  there  many  times. 
On  cross-examination  he  testified  he  was 
close  by  the  switch  when  Newlln  was  killed, 
and  looked  at  It  that  evening  and  generally 
cleaned  it  out  in  the  evening ;  that  there  was 
some  blocking  on  the  "main  line,"  but  none 
in  the  sivltcb  points  in  the  yards;  that  there 
was  blocking  in  the  old  work  In  the  guard 
rails;  that  in  blocking  up  car  wheels  little 
pieces  of  wood  would  get  in  the  switches, 
and  witness  would  dean  them  out  On  re- 
examination, he  explained  that  the  blocks  on 
the  main  line  were  not  for  foot  guards,  but 
were  for  use  In  the  block  signal  system  on 
the  road,  and  that  by  "main  line"  was  meant 
the  main  passenger  track,  and  had  no  refer- 
ence to  the  yards.  Smith  another  track 
walker,  testified  as  did  Buckner.  There  was 
testimony  which  we  do  not  find  disputed 
that  the  split  switch  was  the  latest  and 
most  approved  device  known  In  switches. 

1.  On  this  record  it  Is  well,  first,  by  a 
process  of  elimination,  to  get  at  the  questions 
rightly  here;  second,  to  sharply  define  them. 

(a)  In  the  first  place,  there  is  no  cause  of 
action  stated  or  attempted  to  be  stated  for 
negligence  on  the  part  of  the  engineer  in 
running  his  train  or  neglecting  signals,  nor 
on  the  part  of  the  foreman  for  failure  to 
give  or  negligently  giving  signals,  or  in  negli- 
gently giving  orders,  nor  because  the  lift  rod 
and  its  appurtenant  gear  were  out  of  order, 
nor  is  it  charged  that  there  is  any  statute 
in  Kansas  requiring  switch  frogs,  switch 
points,  split  switches,  or  guard  rails  to  be 
blockeia,  nor  Is  there  any  allegation  or  proof 
that  this  particular  defendant  ever  adopted 
a  policy  of  blocking  split  switches  in  the 
Rosedale  yards  or  elsewhere  on  its  system 
in  Kansas.  The  proof  Is,  as  already  said, 
that  this  particular  defendant  acquired  yards 
in  Rosedale  blocked  under  the  management 
of  the  then  owner  of  the  road,  the  Ft.  Scott 
&  Memphis  Railroad  Company,  and  on  ac- 
quiring the  property  defendant,  long  before 
the  accident,  discarded  that  system  and  put 
in  no  new  blocking. 

(b)  Again,  this  Is  an  action  strictly  on  the 
laws  of  the  state  of  Kansas  for  damages  for 
death  by  a  wrongful  act  which  statutes  un- 
der our  own  liberal  laws  are  enforceable  in 
this  state  on  the  foot  of  comity.  Rev.  St 
1899.  §  547  (Laws  1905,  p.  95 ;  Ann.  St  1906, 
p.  586);  Lee  v.  Railroad,  195  Mo.  400,  92  S.  W. 
614;  McQlnnis  v.  Foundry  Co.,  174  Mo.  225, 
73  S.  W.  588,  97  Am.  St  Rep.  553 ;  Root  v. 
Railroad,  195  Mo.  848,  92  S.  W.  621,  6  L.  R. 
A.  (N.  S.)  212.  In  this  connection  we  observe: 
Our  statutes  (section  547,  Laws  1905,  p.  95, 
supra),  opening  the  doors  of  our  courts  to 
causes  of  action  accruing  under  laws  of  our 
sister  states,  are  legislative  declarations  of 
comity.  Comity,  in  a  legal  sense,  is  com- 
plaisance, courtesy,  the  granting  of  a  privi- 
lege not  of  right,  but  of  good  will.  Black's 
L.  Diet  tit  "Comity."    Now,  in  reason,  cour- 


tesy in  that  behalf  has  its  useful  limitations. 
It  may  not  run  riot;  It  goes  circumspectly. 
It  must  be  courtesy  in  fact  as  well  as  name. 
Some  such  limitations  are:  (1)  No  case  un- 
der the  lex  loci,  then  no  case  under  the  lex 
fori;  and  the  supplement,  viz.,  a  case  under 
the  lex  loci  then  one  under  the  lex  fori  (pos- 
sibly barring  actions  on  statutes  strictly 
penal);  (2)  In  administering  the  substantive 
laws  of  a  Bister  state  we  administer  them, 
not  our  own ;  and  (3)  we  should  not  admin- 
ister them  either  more  or  less  blandly  than 
do  our  sister's  courts.  This  in  order,  on  the 
one  hand,  to  not  refuse  jurisdiction  by  a  too 
sour  or  cold  complexion  or  to  repel  it  by 
corroding  our  sister's  law;  or,  on  the  other 
hand,  to  not  toll,  entice,  and  coax  Jurisdic- 
tion from  our  sister's  courts,  thereby  (under 
a  mask  of  courtesy)  draining  Jurisdiction 
away  from  them  by  an  enlarged  and  alluring 
interpretation  in  our  own. 

(c)  In  this  state  we  have  statutes  requiring 
railroad  companies  to  block  switches  (Rev. 
St  1899,  Si  1123,  1124,  1125  [Ann.  St  190C, 
pp.  970,  971]),  thus  Indicating  our  own  legis- 
lative policy.  Adopted  at  an  extra  session 
in  1887  those  statutes  were  held  unconstitu- 
tional; the  subject  thereof  not  having  been 
designated  by  the  Governor  In  his  call.  Wefla 
V.  Railroad,  110  Mo.  286,  19  S.  W.  530,  15  li. 
B.  A.  847.  They  were  Incorporated  In  the 
Revised  Statutes  of  1889,  but  that  Incorpora- 
tion did  not  validate  them.  Bowen  v.  Rail- 
road, 118  Mo.  541,  24  S.  W.  436.  Two  sec- 
tions of  the  original  act  were  re-enacted  in 
1891,  but  one  (now  Bev.  St  1899,  i  1125)  was 
not  Therefore  sections  1123  and  1124,  re- 
quiring switches  to  be  blocked  and  making  It 
a  misdemeanor  to  not  block  them,  and  re- 
quiring Judges  of  courts  having  criminal  Ju- 
risdiction to  especially  charge  grand  Juries 
to  make  inquiry  as  to  violations,  are  valid 
laws.  But  section  1125,  providing  for  proce- 
dure In  suits  under  the  statute,  is  still  ill  with 
its  natal  sickness  of  unconstitutionality. 
Brannock  v.  Railroad,  200  Mo.,  loc.  elt  5G7, 
98  S.  W.  604,  118  Am.  St.  Rep.  695 ;  HuflCt  v. 
Railroad  (Just  handed  down  and  not  yet  of- 
ficially reported)  121  S.  W.  120. 

(d)  But  Kansas  has  no  statute  requiring 
the  use  of  blocks  in  switches.  The  court  so 
told  the  Jury  in  Instruction  No.  21  given  for 
defendant  reading :  "The  court  Instructs  the 
Jury  that  under  the  law  of  that  state  defend- 
ant was  not  required  to  block  its  switches 
In  the  Rosedale  yards."  In  Lane  v.  Railroad 
Co.,  64  Kan.  755,  68  Pae.  026,  decided  so  late 
as  the  year  1902,  it  was  ruled  that  the  fail- 
ure to  block  a  railroad  switch  was  not  neg- 
ligence per  se  in  Kansas,  and  that  In  order 
to  recover  because  of  the  construction  of  a 
spilt  switch,  plaintiff  must  show  it  was  not 
of  a  proper  or  approved  kind  or  was  of  im- 
proper or  faulty  construction. 

(e)  Where  negligence  is  specified  in  a  peti- 
tion as  a  cause  of  action,  It  has  always  been 
.ruled  by  appellate  courts  in  Missouri,  that 
the  pleaded  specifications  must  be  subatan- 
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Ually  proved  as  alleged,  or  that  some  one  out 
of  several  specifications  of  negligence  consti- 
tutive of  a  cause  of  action  must  be  proved 
as  alleged  In  order  to  recover.  This  Is  tbe 
general  law  and  obtains  in  Kansas.  Brown 
T.  RaDroad,  69  Kan.  70,  52  Pac.  65 ;  Telle  v. 
Ealiroad,  60  Kan.  455,  31  Pac.  1076. 

2.  Keeping  In  view  the  propositions  announ- 
ced. It  la  apparent  that  plaintiffs  In  this  case 
pleaded  and  must  prove,  first,  that  the  speci- 
fic split  switch  on  the  scale  track  in  the  Rose- 
dale  yards  In  which  the  unfortunate  New^ 
tin's  heel  was  caught  had  been  once  blocked ; 
second,  that  the  blocking  was  allowed  to  de- 
cay and  become  rotten  and  so  disappear ;  and 
that,  third,  defendant  had  sufficient  notice 
of  sncb  decay,  rotten  condition,  and  disap- 
pearance to  repair.  Such  is  the  gravamen  of 
the  charge,  and  to  that  charge  the  proof 
must  be  responsive  and  sufficient  Was  there 
any  substantial  evidence  to  sustain  the 
charge?  We  think  not.  This,  because:  Ad- 
mitting that,  in  accordance  with  just  rules  of 
law,  plalntiCTs  on  demurrer  are  entitled  to 
have  all  their  testimony,  whether  contradict- 
ed or  uncontradicted,  taken  as  essentially 
true,  and  are  to  have  allowed  to  them  every 
reasonable  Inference  to  be  fairly  drawn  from 
their  testimony,  then  they  are  entitled  to 
have  UB  assume  for  appellate  purposes  that 
this  particular  split  switch  was  once  blocked, 
although  the  great  weight  of  the  testimony  is 
tbe  other  way,  and,  If  the  Jury  had  found 
the  other  way,  the  trial  court  would  not 
have  been  justified  in  disturbing  their  verdict 
on  that  score.  But  there  is  an  entire  ab- 
sence of  testimony  proving  or  traidlng  to  prove 
that  said  blocking  became  rotten  and  decay- 
ed, and  disappeared  In  that  way,  or  that  de- 
fendant had  knowledge  of  that  fact,  or  that 
such  condition  existed  for  such  length  of  time 
that  notice  would  be  Imputed.  Plaintiffs'  tes- 
timony tended  to  show  that  the  block  In  this 
switch  was  In  good  condition  so  late  as  some 
months  before,  and  no  witness  testified  to 
any  decayed  or  rotten  condition,  nor  to  any- 
thing from  which  It  could  be  Inferred  that 
through  rottenness  and  decay  the  blocking 
'  had  disappeared  for  such  a  length  of  time  be- 
fore August  15,  1905,  as  would  bring  notice 
home  to  defendant  so  that  it  might  be  charged 
with  negligence  in  not  repairing.  The  "splin- 
ters" seen  by  Melton  10  days  after  the  ac- 
cident do  not  Indicate  rottenness  or  decay. 
Cnder  such  circumstances,  we  are  compelled 
to  bold  that  plaintiffs  made  no  case  on  their 
petition.  We  know  wood  rots,  but  we  may 
not  infer  it  rots  from  October,  1904,  to  Au- 
gust 15,  1905.  We  know  the  block  was  gone ; 
but  when  did  It  go  before  the  accident? 
Plaintiffs  rely  on  Lee  v.  Railroad,  supra,  and 
evidently  labored  to  plead  and  try  this  under 
tbe  doctrine  of  that  case ;  but  the  facts  es- 
saUally  differ.  In  the  Lee  Case,  In  the  ab- 
sence of  a  statute  requiring  blocking  of  frogs 
and  switches,  we  ruled.  In  effect,  that  defend- 


ant railway  by  adopting  a  system  of  block- 
ing In  Its  yards  made  a  law  unto  itself  and 
was  liable  to  a  servant  who  in  reliance  on 
that  self-made  rule  was  damaged  by  a  viola- 
tion of  it.  We  stand  by  that  ruling.  But  the 
facts  of  this  case  are  not  that  way.  Here  it 
was  shown  that  the  predecessor  of  defendant 
adopted  the  blocking  system,  but  the  proof  Is 
that  this  defendant  on  taking  charge  at  once 
discarded  It,  and  there  Is  no  testimony  that 
this  particular  defendant  put  blocks  In  its 
yards  or  adopted  that  plan  on  its  system. 

We  are  forced  to  consider  only  the  narrow 
speclScatlons  of  the  pleading  and  the  scanty 
proof  which  failed  to  sustain  those  allega- 
tions.   The  demurrer  should  have  been  given. 

The  Judgment  is  reversed.    All  concur. 


STATE  V.  MYERS. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

June  29,  1909.) 

1.  WrrNESSES  (S  277*)— Cboss-Examination. 

Where,  on  a  trial  for  murder,  defendant  ex- 
plained his  possession  of  a  pistol  on  tbe  even- 
ing of  the  difficultv  by  stating  that  bis  wife 
bad  said  to  him  that  she  thought  there  was 
somebody  in  the  back  yard,  and  that  he  had 
better  see  who  it  was,  and  that  she  advised 
him  to  take  a  pistol  for  his  defense,  there  was 
no  impropriety  in  permitting  the  prosecuting 
attorney,  on  cross-examination,  to  ask  defend- 
ant whether  be  was  in  fact  married. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  is  925,  979-984;   Dec.  Dig.  {  277.*] 

2.  WrTNEBSES  (8  268*)— Cboss-Examination- 
Scope. 

Cross-examination  Is  not  confined  to  a  mere 
categorical  review  of  the  matters  stated  In 
direct  examination,  but  is  a  proper  effort  to  test 
the   truth   thereof. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §{  931-048;    Dec.  Dig.  {  20&»] 

S.   HOMICIDB    (5    308*)— iNBTBTJOnONS— "MtJB- 
DER  IN  THE  SKCONO  DEOKEE"— "WiLLFULLT" 

—  "Pbemeditatedlt"  —  "Malice"— "Malice 

Afobethouqht." 
An  instruction  defining  "murder  in  the  sec- 
ond degree"  as  the  killing  of  a  human  being 
"willfully,  premeditatedly  and  with  malice 
aforethought,"  sod  then  defining  "willfully"  to 
mean  intentionally,  not  by  accident,  "premedi- 
tatedly" to  mean  thought  of  beforehand  for  any 
length  of  time,  however  short,  and  stating  that 
"malice"  did  not  mean  mere  hatred  or  dislike, 
but  that  condition  of  mind  which  prompted 
a  person  to  intentionally  take  the  life  of  an- 
other, and  that  "malice  aforethooght"  meant 
malice  with  premeditation,  properly  defined 
"murder  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  If  642,  643;    Dec.  Dig.  g  308.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4298-^306;  vol.  8,  pp.  7712-7714; 
vol.  5,  pp.  4641,  4642 ;  vol.  8,  >  7727 :  vol. 
8,  p.  5509;    vol.  8,  pp.  7468-7481;  7835,  7836.] 

4.  Homicide   (g  309*)— Irstbuohors— Gbadk 
OF   Offense — Manblauohteb. 

On  a  trial  for  murder,  defendant  stated 
that  he  shot  decedent  to  protect  his  own  life. 
Defendant  testified  that  he  met  decedent  in  a 
saloon,  where  decedent  was  bartender,  and  that 
decedent  asked  him  If  he  had  his  key,  and  that 
he  said  tliat  he  had  and  wonid  give  it  to  dece- 
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dent  when  he  got  ready,  and  that  at  that  de- 
cedent said  that,  if  defendant  was  looking  for 
trouble,  he  would  get  all  he  wanted,  and  that 
decedent  stepped  forward,  leaning  under  the  bar, 
and  told  defendant  to  travel,  applying  a  vile 
epithet,  and  that  as  he  said  that  decedent  shot 
him.  Defendant  admitted  that  be  had  previous- 
ly testified  that,  when  decedent  was  reaching 
under  the  bar,  just  before  the  shooting,  and 
as  he  (defendant)  pulled  his  revolver,  decedent 
"ducked"  behind  the  bar  and  was  out  of  sight 
when  defendant  reached  over  and  fired.  Held, 
that  the  evidence  furnished  no  sufficient  basis 
for  an  instruction  on  manslaughter  in  the  fourth 
degree,  but  made  out  a  case  either  of  murder  in 
the  second  degree  or  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  649-656;    Dec  Dig.  |  309.*] 

6.  Cbiminai.  Law  (J  747*)— CosFLicTiNa  Evi- 
dence—Questions FOR  JUBT. 

It  is  the  exclusive  province  of  the  jury  to 

pass  upon  conflicting  evidence. 
[Ed.    Note.— For    other    cases,    see    Criminal 

Law,  Cent.  Dig.  §8  1714,  1727;    Dec.  Dig.  { 

747.*] 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel D.  Fislier,  Judge. 

Frank  Myers  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.    Affirmed. 

The  defendant  has  brought  this  cause  to 
this  court  by  appeal  from  a  judgment  of  the 
circuit  court  of  the  city  of  St  Louis,  con- 
victing talm  of  murder  In  the  second  degree. 

On  the  6th  day  of  November,  1907,  there 
was  filed  in  the  circuit  court  of  the  city  of 
St  Louis  an  information  for  murder  in  the 
second  degree,  duly  verified  by  the  assistant 
circuit  attorney,  charging  the  defendant, 
Frank  Myers,  with  having  killed  Garrell 
Burroughs.  This  offense  was  charged  to 
have  been  committed  on  October  6,  1907. 
Defendant  was  arraigned  upon  the  charge 
and  entered  his  plea  of  not  guilty  January 
13,  1908.  A  jury  <was  duly  impaneled  and 
sworn,  and  the  trial  upon  the  evidence  was 
then  proceeded  with. 

The  testimony  developed  upon  the  trial 
tends  substantially  to  show  the  following 
state  of  facts:  That  the  defendant  had  been 
for  some  years  engaged  In  conducting  what 
was  known  as  the  "Western  Hotel"  on  Third 
and  Carr  streets,  in  St.  Louis,  Mo.  That  de- 
ceased, Garrell  Burroughs,  bad  roomed  at 
defendant's  hotel  "off  and  on  probably  for 
two  years,"  and  bad  roomed  there  during 
the  months  immediately  preceding  his  death 
until  the  evening  before  that  event  occur- 
red. On  that  evening  he  left  defendant's 
place;  but  the  evidence  gives  no  reason  for 
his  removal.  Burroughs  had  been  a  waiter 
in  a  restaurant  at  1111  North  Third  street  In 
St  Louis  until  about  a  month  before  the 
shooting.  During  that  month  he  had  been 
working  as  barkeeper  In  the  salooii  conduct- 
ed by  Louis  Fisher  at  the  comer  of  Broad- 
way and  Washington,  in  St  Louis,  and  was 
on  duty  at  that  place  on  the  night  of  Satur- 
day, October  5,  1907.  According  to  the  evi- 
dence there  had  been  no  previous  111  feeling 
between  deceased  and  defendant,  unless  it  is 


to  be  Inferred  from  the  fact  that  defendant 
had  retained  the  key  of  Burroughs'  trunk  ' 
when  the  latter  removed  from  the  Western 
Hotel,  and  the  fact  that  the  conversation  Im- 
mediately preceding  the  firing  of  the  fatal 
shot  is  a  little  hard  to  explain,  unless  on  the 
theory  of  a  previous  misunderstanding.  At 
the  time  of  the  shooting,  there  was  in  the 
saloon  Myers,  the  defendant.  Burroughs, 
the  deceased,  Clyde  ^)ear,  another  barkeei>- 
er,  P.  J.  IMIlman,  George  King,  Michael 
Brennan,  William  Enox.  and  two  onidentl- 
fled  men.  The  two  last  and  King  did  not 
testify.  At  about  7:30  p.  m.  on  the  day  men- 
tioned, Tillman,  Brennan,  and  King  were  in 
the  saloon  where  the  killing  took  place,  and 
were  engaged  In  disposing  of  their  second 
round  of  drinks,  when  the  defendant  Myers, 
entered  the  place.  The  latter  Invited  the 
three  to  drink  with  him.  Spear  was  serving 
the  drinks,  and  Burroughs,  the  deceased,  un- 
til this  juncture,  had  been  seated  behind  and 
near  the  north  end  of  the  bar.  Knox  enter- 
ed the  saloon  about  this  time  by  the  side 
door,  and  defendant  amended  his  invitatiun 
to  drink  so  as  to  Include  Knox.  At  tbia 
time,  or  a  moment  previous,  according  to 
witness  Tillman's  version,  deceased  approach- 
ed the  center  of  the  bar  where  defendant 
was  standing,  the  bar  being  between  the 
two,  and  said  to  defendant,  "Have  you  got 
my  keys?"  Defendant  answered,  "Yes,"  and 
deceased  said,  "Let  me  have  them,"  to  which 
defendant  rejoined,  "If  you  want  them,  come 
and  get  them."  Burroughs  then  said  some- 
thing In  an  angry,  mumbling  tone,  which 
witness  did  not  understand,  threw  off  tale 
apron,  and  reached  down  tmder  the  bar, 
leaning  over  or  stooping  so  that  his  whole 
body  was  below  the  level  of  the  bar  rail. 
Defendant  Instantly  drew  his  pistol,  stepped 
up  to  the  bar,  reached  over  It,  and  fired  one 
shot  downward.  Spear's  account  of  the 
tragedy  was:  That  Myers  and  Burroughs 
were  talking  in  a  low  voice,  and  the  only 
portion  of  the  conversation  he  heard  waa 
Myer'B  remark  that  "the  only  way  you  can 
get  it  is  to  take  it" ;  that  he,  the  witness, 
turned  to  draw  some  beer  and  then  beard 
the  shot  The  tone  used  in  the  conversation 
did  not  seem  angry,  according  to  this  wlt< 
ness.  Michael  Brennan's  version  la  that 
Burroughs  said  to  defendant,  "You  have  got 
my  key."  "So  Myers  said  he  had  it,  or  some- 
thing to  that  effect,  and  I  turned  around, 
speaking  to  my  friend.  Q.  What  did  yoa 
say  Myers  said?  A.  Myers  said  he  had  the 
key.  So  Garrell  Burroughs  asked  him  for 
It,  and  he  said  he  wouldn't  give  It  to  him. 
Q.  He  wouldn't?  A.  Yes,  sir;  that  la  all  I 
heard.  I  turned  around  to  apeak  to  my 
friend,  and  so  they  had  some  argument  be- 
tween the  two  of  them.  There  was  some  al- 
tercation between  them,  which  made  hot 
words.  Whatever  they  were,  I  couldn't  un- 
derstand, and  Garrell  Burroughs,  the  deceaa- 
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ed,  said  something  In  a  tbreatening  attitude 
and  went  down,  apparently  reaching  for 
something  behind  the  bar,  and  just  as  I  turn- 
ed around  Frank  Myers  pulled  his  revolver 
oat  of  his  pocket  and  shot  the  man  behind 
the  bar."  In  explaining  Burroughs'  "threat- 
ening attitude,"  the  witness  declared  that 
"he  [Burroughs]  appeared  'sore,' "  and  "didn't 
have  a  pleasing  face  on  him."  This  witness 
also  testified  that,  just  after  Burroughs 
"went  under  the  bar,"  defendant  stepped  up, 
leaned  over  the  bar.  and  shot  him. 

The  deceased  had  no  weapon  on  his  person 
when  he  was  killed,  and  neither  be  nor  de- 
fendant made  any  other  demonstration  than 
detailed  above.  Only  one  shot  was  fired, 
and  it  proved  almost  instantly  fatal ;  Bur- 
roughs never  having  regained  consciousness, 
dying  in  the  hallway  to  which  he  had  been 
removed  immediately  after  the  shooting. 
The  post  mortem  developed  that  the  bullet 
entered  the  body  of  deceased  at  the  lower 
angle  of  the  right  shoulder  blade,  pierced 
both  lungs  and  the  aorta,  and  lodged  on  the 
left  side  of  the  body  between  the  fifth  and 
sixth  ribs,  ranging  slightly  upward  and 
forward.  The  deceased  was  a  young  man 
about  23  or  24  years  old.  After  shooting 
Bnrroughs,  defendant  left  the  saloon  and  re- 
turned to  the  Wfestern  Hotel,  where  he  was 
arrested  soon  thereafter.  The  defendant  had 
concealed  the  pistol  with  which  Burroughs 
was  shot  under  some  steps  in  the  alley  back 
of  the  hotel.  On  being  asked  by  the  officers 
where  the  weapon  was,  he  accompanied  them 
to  the  alley,  secured  and  delivered  it  to  them. 
Defendant's  counsel  was  at  some  pains  to 
lay  a  foundation  for  showing  discrepancies 
between  the  testimony  of  witness  Tillman 
on  the  trial  In  the  circuit  court,  and  that  giv- 
en by  him  in  the  court  of  general  sessions  on 
the  preliminary;  but  the  proof  of  the  testi- 
mony given  by  this  witness  in  the  last-men- 
tioned proceeding  was  not  made. 

On  behalf  of  defendant,  William  Knox  tes- 
tified: That  he  had  resided  at  Myer's  ho- 
tel nearly  three  years,  and  was  residing 
there  at  the  time  of  the  trial;  that  he  and 
Burroughs  had  been  roommates;  that  he 
was  in  the  saloon  at  Broadway  and  Wash 
streets  at  the  time  Burroughs  was  shot  on 
the  evening  of  Saturday,  October  5,  1907; 
that  on  entering  he  said  to  defendant,  who 
was  at  the  bar  with  others,  "Myers,  who  is 
doing  this?"  The  witness  then  gave  this  de- 
scription of  the  occurrence:  "And  he  asked 
me  what  I  was  going  to  have,  I  said,  'Beer,* 
and  I  walked  towards  the  bar.  As  I  did, 
Bnrroughs  came  forward  where  the  cash 
register  was,  towards  Myers,  and  he  said: 
'God  damn  yon,  have  yon  got  anything  com- 
ing to  you?  If  you  came  looking  for  trouble, 
you  are  going  to  get  what  is  coming  to  you.' 
And  then  I  turned  around.  The  other  man 
pat  the  beer  on  the  bar,  and  as  I  turned  my 
shoulder  that  way  (indicating)  to  lift  the 
beer  with  my  left  hand.  Burroughs  had  turn- 
ed the  other  way.    He  half  turned,  and  he 


said  to  Myers,  he  said,  'God  damn  you,  you 
are  going  to  get  what  is  coming  to  you,'  and, 
as  I  turned  to  take  my  beer,  the  shot  was 
fired;  but  I  could  see  it  Just  as  it  passed  my 
shoulder.  I  saw  the  glance  of  the  gun  as  he 
stepped  back.  Mr.  Myers  stepped  back  from 
the  bar,  and  I  stepped  on  the  rail  and  look- 
ed over,  and  he  was  lying  on  his  face  then." 
On  cross-examination  Knox  said  that  be 
could  not  see  Myers  when  the  shot  was  fired, 
but  saw  Burroughs  turn,  and  then  the  shot 
"passed  his  left  shoulder."  He  heard  Bur- 
roughs say  nothing,  except  as  detailed  on 
his  direct  examination.  Knox  admitted  that 
at  the  coroner's  Inquest  he  testified  that 
what  he  beard  Burroughs  say  to  Myers  was, 
"If  you  come  here  looking  for  anything,  you 
can  get  it,"  but  declared  be  then  omitted 
the  oaths  out  of  regard  for  the  mother,  wife, 
and  sister  of  deceased. 

Mrs.  John  Hill,  for  defendant,  testified: 
That  she  lived  at  the  defendant's  hotel;  that 
the  state's  witness  Tillman  was  also  living 
there  In  October,  1007;  and  that  on  the  night 
Burroughs  was  killed  she  met  Tillman  oh 
the  stairway  in  the  hotel,  and  he  told  her 
that  during  the  altercation,  which  resulted 
in  Burroughs'  death,  the  latter  said  to  de- 
fendant, "If  you  are  looking  for  trouble,  you 
can  get  all  you  want  of  it,  you  son  of  a 
bitch,"  and  that  deceased  then  stopped  and 
put  his  bands  under  the  bar  and  said,  "Trav- 
el, you  son  of  a  bitch,  travel!"  and  then 
Myers  shot 

Lottie  Noels,  defendant's  sister,  testified 
that,  on  the  morning  of  the  coroner's  inquest 
held  to  Investigate  the  killing  of  Burroughs, 
state's  witness  Tillman  had  told  her,  in  the 
presence  of  Mr.  Morris,  the  then  attorney  of 
defendant,  that,  Immediately  before  he  was 
shot.  Burroughs  had  said  to  defendant  My- 
ers, "God  damn  you,  you  are  here  looking  for 
trouble,  and  you  will  get  It."  And  that  Bur- 
roughs then  stooped  or  reached  under  the 
bar,  saying,  "Now,  travel,  you  son  of  a  bitch, 
travel!"  and  that  then  defendant  fired. 

John  Hill  testified:  That  he  lived  at  de- 
fendant's hotel  and  was  living  there  on  Oc- 
tober 5,  1907,  the  date  of  the  tragedy;  that 
about  7  p.  m.  on  tliat  day  defendant's  wife 
came  to  defendant's  room  and  told  him  she 
had  been  frightened  by  some  one  "walking 
around  there,"  and  asked  defendant  to  go  out 
and  look  Into  the  matter;  and  that  she  sug- 
gested be  would  better  take  bis  pistol,  which 
defendant  then  took  from  the  mantel  and 
went  upon  bis  mission  of  investigation. 

Defendant  testified  in  his  own  behalf  to 
the  eftect:  That  for  over  three  years  he  had 
been  conducting  the  Western  Hotel,  1035 
North  Third  street;  that  deceased  had  lived 
at  the  hotel  probably  two  years  prior  to  his 
death,  bnt  bad  left  the  place  the  day  before 
his  death;  that  deceased  carried  a  pistol 
habitually;  and  that  he  (defendant)  had  oft- 
en seen  it,  and  Burroughs  had  on  three  occa- 
sions left  it  with  him  for  safe-keeping,  lie 
explained  his  taking  bis  pistol  to  Fisher's 
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saloon  on  the  night  of  the  tragedy  there  by 
saying  that  he  put  It  In  his  pocket  at  his 
wife's  Instance  to  investigate  the  doings  of 
some  prowler  who  bad  frightened  her,  and 
on  his  return  from  that  errand  had  not 
thought  of  the  pistol  further,  but  had  left 
It  remaining  In  his  pocket.  He  declared  he 
had  no  intention  of  visiting  the  Fisher  sa- 
loon when  he  left  the  house  that  evening, 
but  that  after  he  was  out  on  the  street  It 
occurred  to  him  that  Speer,  one  of  the  bar- 
tenders at  the  saloon,  owed  him  a  small  bill, 
and  be  then  went  down  to  collect  It.  De- 
fendant's account  of  the  occurrences  imme- 
diately preceding  the  firing  of  the  fatal  shot 
is  in  these  words:  "I  walked  in  the  saloon, 
walked  up  to  the  center  of  the  bar,  and  four 
men  were  in  there  that  I  knew,  or  three  in 
there  that  I  knew,  and  two  that  I  didn't 
know,  and  I  said,  'Boys,  what  arc  you  going 
to  have?  And  they  ordered  their  drinks, 
and  I  paid  for  the  three  of  them,  and  Mr. 
Speer  asked  me  what  be  owed  me,  and  I 
told  him,  and  he  settled  what  he  owed  me. 
And  Knox  came  in  the  side  door,  and  he 
said,  'Who  Is  doing  this?'  and  I  said,  'I  am, 
what  are  you  going  to  have?'  He  said,  'Give 
me  a  glass  of  beer.'  And  then  Burroughs 
came  walking  down  from  the  north  end  of 
the  counter  where  he  had  been  sitting.  He 
got  up  and  walked  down,  and  he  said,  'Have 
you  got  that  key  of  mine  with  you?'  and  I 
said,  'Yes,'  and  be  said,  'Well,  I  want  it,'  and 
I  said,  'I  will  give  it  to  you  when  I  get 
ready.'  At  that  he  stepped  back,  Jerked  off 
his  apron,  threw  it  to  one  side,  and  he  said, 
'If  that  is  what  you  came  over  here  for, 
looking  for  trouble,  you  will  get  all  you 
want  of  It,'  and  he  stepped  forward,  leaned 
under  the  bar,  and  he  said,  'Now,  travel,  you 
son  of  a  bitch,  travel !'  and  as  he  said  that  I 
pulled  my  revolver  and  fired  at  him."  De- 
fendant declared:  That  when  he  fired  he 
did  80  because  he  believed  he  was  in  dan- 
ger of  great  personal  barm  at  the  bands  of 
Burroughs;  that  he  had  no  intention  of  hav- 
ing a  difficulty  with  deceased,  and  made  no 
demonstration  toward  him  until  he  "saw 
him  start  to  reach  under  the  bar,  and  when 
he  did  that  I  thought  he  was  going  after 
something,  and  I  reached  with  my  revolver 
and  fired."  On  cross-examination  defendant 
said:  That  he  and  the  deceased  had  never 
had  any  previous  difficulty,  but  were  friends; 
that  the  only  trouble  between  himself  and 
deceased  was  that  which  occurred  in  the 
saloon  at  the  time  Burroughs  was  killed. 
Defendant  admitted  that  in  the  court  of 
general  sessions  he  had  testified,  In  sub- 
stance, that  at  the  time  defendant  was 
reaching  under  the  bar  just  before  the  shoot- 
ing, deceased  was  stooping,  and  as  he  (de- 
fendant) pulled  his  revolver  deceased  sudden- 
ly "went  down,  ducked  out  of  sight  behind 
the  bar,"  and  was  out  of  sight,  down  behind 
the  bar,  when  defendant  reached  over  and 
fired  downward,  just  as  the  deceased  disap- 
peared. 


Defendant  was  corroborated  as  to  the  hab- 
it of  deceased  in  carrying  a  pistol  by  both 
the  witnesses  for  the  state  and  the  defense; 
but  the  evidence  shows  deceased  had  no 
weapon  the  night  he  was  killed,  either  on 
his  person  or  elsewhere  in  the  saloon.  De- 
fendant offered  several  witnesses  who  gave 
testimony  tending  to  establish  his  good  rep- 
utation for  peace  and  Qulet,  both  In  the 
neighborhood  of  the  Western  Hotel,  and  al- 
so in  the  district  In  the  vicinity  of  Fifteenth 
street  and  Washington  avenue. 

At  the  close  of  the  testimony,  the  court 
fully  instructed  the  jury  upon  every  subject 
connected  with  the  commission  of  this  of- 
fense to  which  the  testimony  had  any  ap- 
plication. We  deem  It  unnecessary  to  re- 
produce the  instructions  given  and  those 
refused,  but  will  give  them  such  attention 
in  the  course  of  the  opinion  as  their  Impor- 
tance may  require.  The  cause  was  submit- 
ted to  the  jury  upon  the  testimony  as  indi- 
cated and  the  instructions  of  the  court,  and 
they  returned  a  verdict  finding  the  defendant 
guilty  of  murder  in  the  second  degree  as 
charged  in  the  Information  and  assessed  his 
punishment  at  imprisonment  in  the  peniten- 
tiary for  a  term  of  10  years.  Timely  motions 
for  new  trial  and  in  arrest  of  judgment  were 
duly  filed  and  by  the  court  taken  up  and 
overruled.  Sentence  and  judgment  then  fol- 
lowed in  accordance  with  the  verdict  return- 
ed, and  from  this  judgment  defendant  pros- 
ecuted his  appeal  to  this  court,  and  the  rec- 
ord is  now  before  us  for  consideration. 

Frank  H.  Farrls,  for  appellant  Elliott  W. 
Major,  Atty.  Gen.,  and  James  T.  Blair,  Asst. 
Atty.  Gen.,  for  the  State. 

FOX,  J.  (after  stating  the  facts  as  above). 
The  assignment  of  errors,  as  disclosed  by 
the  record  now  before  us,  may  thus  be  brief- 
ly stated:  First,  that  the  court  erroneously 
permitted  the  prosecuting  attorney  to  cross- 
examine  the  defendant  upon  matters  to 
which  he  made  no  reference  in  his  direct  ex- 
amination, and  upon  subjects  and  in  a  man- 
ner prejudicial  to  defendant's  rights.  ,  Sec- 
ond, that  the  court  erroneously  defined  in 
its  instructions  "murder  in  the  second  de- 
gree" and  the  elements  thereof.  Third,  that 
the  instructions  given  to  the  jury  by  the 
court  upon  self-defense  did  not  fully  cover 
all  the  elements  of  that  subject  Fourth, 
that  the  court  committed  error  in  failing  to 
give  proper  instructions  upon  all  the  law  ap- 
plicable to  the  case  as  made  out  by  the  evi- 
dence. Fifth,  that  the  court  erroneously  and 
improperly  refused  to  give  the  instructions 
as  requested  by  the  defendant  We  wUl  give 
the  complaints  urged  by  learned  counsel  for 
appellant  such  consideration  aa  the  import- 
ance of  the  propositions  requires. 

1.  Directing  our  attention  to  the  cross-ex- 
amination of  the  defendant  of  which  counsel 
for  appellant  complains,  it  Is  sufficient  to 
say  that  we  have  read  in  detail  the  disclos- 
ures of  the  record  as  applicable  to  that  prop- 
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osltlon.  We  find  that  the  defendant  in  his 
examination  In  chief  referred  to  his  wife, 
and  urged  as  a  reason  why  he  carried  the 
pistol  on  the  evening  of  the  fatal  difficulty 
that  his  wife  had  said  to  him  that  she 
thought  there  was  somebody  out  in  the  back 
yard  where  the  hydrant  Is,  and  that  he  had 
better  go  out  there  and  see  who  It  was,  and 
that  she  advised  him  to  take  something  with 
blm  for  his  defense,  and.  In  compliance  with 
the  snggestlons  by  his  wife,  he  walked  over 
to  the  mantelpiece,  where  there  were  two 
revolvers  lying,  and  put  one  in  his  side  coat 
pocket  and  went  out  there.  This  clearly  was 
at  least  a  suggestion  on  the  part  of  the  de- 
fendant that  he  had  this  pistol  at  the  in- 
stance of  his  wife  and  for  the  protection  of 
bis  home  against  those  who  were  improperly 
prowling  abont  the  premises.  The  cross-ex- 
amination of  the  defendant  was  a  mere  In- 
quiry, having  referred  to  the  fact  that  his 
wife  suggested  that  he  take  something  for 
his  defense,  as  to  whether  or  not  he  was  in 
fact  married.  We  are  of  the  opinion  that, 
the  defendant  having  in  the  manner  as  in- 
dicated referred  to  his  wife,  there  was  no 
impropriety  on  the  part  of  the  prosecuting 
attorney  in  cross-examining  him  on  a  mat- 
ter to  which  he  had  directly  referred  in  his 
examination  In  chief,  for  the  purpose  of 
ascertaining  whether  in  fact  he  was  married. 
It  has  been  repeatedly  and  uniformly  held  by 
this  court  that  cross-examination  is  not  con- 
fined to  a  mere  categorical  review  of  the 
matters  stated  in  the  direct  examination.  It 
is  simply  a  proper  effort  to  test  the  truth  of 
the  evidence  given  In  such  direct  examina- 
tion. State  V.  Miller,  15C  Mo.,  loc.  cit.  85, 
86,  56  S.  W.  907;  State  v.  Fisher,  162  Mo., 
loc.  cit.  173,  62  S.  W.  690.  This  court,  in 
discussing  the  statute  which  provides  for  the 
cross-examination  of  a  defendant  as  to  any 
matter  referred  to  in  his  examination  in 
chief,  very  properly  said:  "When  the  stat- 
ute says  *a  defendant  may  be  cross-examined 
as  to  any  matter  referred  to  In  his  examina- 
tion In  chief  and  may  be  contradicted  and 
impeached  as  any  other  witness  in  the  case,' 
it  does  not  mean  that  the  defendant  Can  take 
.  the  stand,  and,  in  answer  to  one  or  two  well- 
prepared  interrogatories,  sweep  away  the 
whole  structure  of  the  state's  case,  and  then 
remain  immune  from  a  cross-examination  on 
the  Issue  thus  tendered.  Cross-examination 
from  time  immemorial  has  been  the  great 
test  of  credibility  of  any  witness."  State  v. 
Miller,  190  Mo.,  loc.  cit.  463,  89  S.  W.  377; 
State  V.  McKinzie,  102  Mo.,  loc.  cit  632,  15 
S.  W.  149;  State  v.  Barrlngton,  198  Mo.,  loc. 
dt  81,  95  8.  W.  235 ;  State  v.  Cunningham, 
154  Mo.,  loc  cit  174,  55  S.  W.  282.  After  a 
most  careful  consideration  of  the  disclosures 
of  the  record  as  applicable  to  this  cross-ex- 
amination, we  have  reached  the  conclusion 
that  It  did  not  constitute  any  error  which 
would  authorize  this  court  to  reverse  the 
iodement  and  upon  the  contention  of  appel- 


lant upon  this  proposition  the  ruling  must  be 
adverse  to  the  Insistence  of  appellant 

2.  It  Is  Insisted  by  appellant  In  his  assign- 
ment of  errors  that  the  court  in  its  instruc- 
tions to  the  Jury  improperly  defined  "mur- 
der in  the  second  degree."  We  have  most 
carefully  analyzed  Instruction  No.  1,  which 
defines  this  offense.  It  Is  as  follows :  "First. 
Murder  In  the  second  degree  is  the  killing  of 
a  human  being  willfully,  premedltatedly,  and 
with  malice  aforethought.  'Willfully,'  as 
used  in  these  instructions,  means  intentional- 
ly ;  not  by  accident.  'Premedltatedly'  means 
thought  of  beforehand  for  any  length  of  time, 
however  short.  'Malice,'  In  its  legal  sense, 
and  as  used  in  these  Instructions,  does  not 
mean  mere  spite.  111  will,  hatred,  or  dislike, 
as  It  Is  ordinarily  understood;  but  it  means 
that  condition  of  the  mind  which  prompts  a 
person  to  Intentionally  take  the  life  of  an- 
other without  Just  cause.  Justification,  or  ex- 
cuse. 'Malice  aforethought'  means  malice 
with  premeditation.  The  court  instructs  the 
Jury  that  if,  bearing  in  mind  these  defini- 
tions, you  believe  and  find  from  the  evidence 
that  the  defendant,  Frank  Myers,  at  the  city 
of  St  Louis  and  state  of  Missouri,  did  on  or 
about  the  5th  day  of  October,  1907,  or  at  any 
time  before  the  finding  of  the  information 
herein,  wlllfully,  premedltatedly,  and  with 
malice  aforethought  Shoot  and  mortally 
wound,  with  a  pistol  loaded  with  gunpowder 
and  leaden  ball,  one  Garrell  Burroughs,  and 
further  find  from  the  evidence  that  within  a 
year  and  a  day  after  such  shooting  and 
wounding,  to  wit,  on  or  about  the  5th  day  of 
October,  1907,  the  said  Garrell  Burroughs  died 
from  the  effects  of  such  shooting  and  wound- 
ing done  by  the  defendant  aforesaid,  you  will 
find  the  defendant  guilty  of  murder  in  the 
second  degree,  and  unless  you  so  find  the 
facts  yon  will  acquit  him  of  murder  in  the 
second  degree.  If  you  find  the  defendant 
guilty  of  murder  In  the  second  degree,  you 
will  assess  his  punishment  at  imprisonment 
In  the  penitentiary  for  such  length  of  time  as 
you  deem  proper,  not  less  than  10  years.  Sec- 
ond. The  court  further  Instructs  you  that  if 
you  find  from  the  evidence  that  the  defend- 
ant, Frank  Myers,  intentionally  killed  the  de- 
ceased, Garrell  Burroughs,  by  shooting  him 
and  wounding  him  with  a  pistol  loaded  as 
aforesaid  in  the  manner  set  forth  in  the 
foregoing  instructions,  and  that  such  pistol, 
loaded  as  aforesaid,  was  a  deadly  weapon, 
then  the  law  presumes  that  such  killing  was 
murder  In  the  second  degree,  in  the  absence' 
of  proof  to  the  contrary,  and  it  devolves  up- 
on the  defendant  to  meet  or  repel  that  pre- 
sumption, unless  such  presumption  Is  met 
or  repelled  by  the  evidence  Introduced  on  be- 
half of  the  state." 

We  are  unable  to  agree  with  learned  coun- 
sel for  appellant  that  there  was  any  error  in 
this  instruction.  It  is  one  that  has  repeat- 
edly met  the  approval  of  this  court.  It  in- 
formed the  Jury  that  "murder  In  the  second 
degree"  la  the  killing  of  a  human  being  will- 
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fully,  premedltatedly,  and  with  malice  afore- 
thought. Then  follows  the  definition  of  the 
terms  "willfully,"  "premedltatedly,"  "mal- 
ice," and  "malice  aforethought"  in  a  manner 
that  has  repeatedly  met  the  approval  of  this 
court.  There  are  numerous  cases  by  this 
court  wherein  It  was  held  that  the  definitions 
of  those  terms,  as  Indicated,  were  entirely 
proper.  The  definition  of  "murder  in  the  sec- 
ond degree,"  as  embraced  in  the  instruction, 
the  correctness  of  which  is  challenged,  finds 
full  support  in  the  repeated  and  uniform  de- 
cisions of  this  court  State  v.  Curtis,  70  Mo., 
loc.  cit.  600;  State  t.  Talbot.  73  Mo.,  loc.  cit 
350;  State  ▼.  Fitzgerald,  130  Mo.,  loc.  cit. 
420,  32  S.  W.  1113.  Those  cases  clearly  point 
out  the  distinction  betwecu  murder  in  the 
first  and  second  degrees,  and  the  instruc- 
tion as  given  upon  the  offense  of  murder  in 
the  second  degree  Is  in  entire  harmony  with 
the  rule  announced  in  those  cases. 

3.  This  leads  us  to  the  consideration  of 
the  earnest  insistence  on  the  part  of  appel- 
lant that  the  court  failed  in  its  instructions 
to  cover  all  the  subjects  to  which  the  testi- 
mony was  applicable.  This  contention  is 
principally  directed  to  the  failure  of  the  court 
to  give  an  instruction  upon  manslaughter  in 
the  fourth  degree.  The  consideration  of  this 
proposition  renders  It  essential  to  briefly  re- 
view the  testimony  developed  at  the  trial. 

We  have  carefully  read  in  detail  all  the 
evidence  as  disclosed  by  the  record  In  this 
cause,  and  in  our  opinion,  giving  to  the  testi- 
mony of  the  defendant,  as  well  as  any  other 
witnesses  he  may  have  introduced,  full  cre- 
dence, it  furnishes  no  sufficient  basis  for  an 
instruction  on  manslaughter  in  the  fourth  de- 
gree. The  defendant  makes  no  pretense  that 
he  was  laboring  under  any  excitement  or  pas- 
sion at  the  time  he  shot  the  deceased,  but 
expressly  states  that  be  shot  him  In  order  to 
protect  his  own  life.  There  is  no  evidence 
of  any  personal  violence  inflicted  by  the  de- 
ceased upon  the  defendant  before  the  fatal 
shot  was  fired.  The  defendant,  in  relating 
this  occurrence,  substantially  stated  that  he 
met  the  deceased  in  the  saloon,  and  that  he 
got  up  and  walked  down,  and  he  said,  "  'Have 
you  got  that  key  of  mine  with  you?'  and  I 
said,  'Yes,'  and  he  said,  'Well,  I  want  it,' 
and  I  said,  'I  will  give  it  to  you  when  I  get 
ready."  At  that  he  stepped  back.  Jerked 
olT  his  apron,  threw  it  to  one  side,  and  he 
said,  'If  that  is  what  you  came  over  here 
for,  looking  for  trouble,  you  will  get  all  you 
want  of  it.'  And  he  stepped  forward,  leaned 
under  the  bar,  and  he  suld,  'Now  travel, 
you  son  of  a  bitch,  travel !'  and  as  he  said 
that  I  pulled  my  revolver  and  fired  at  him." 
Defendant  admitted  that  be  had  previously 
testified,  in  substance,  that,  at  the  time  the 
deceased  was  reaching  under  the  bar  Just  be- 
fore the  shooting,  deceased  was  stooping,  and, 
as  he  (defendant)  pulled  his  revolver,  deceased 
suddenly  "went  down,  ducked  out  of  sight 
behind  the  bar,"  and  was  out  of  sight  down 
behind  the  bar  when  defendant  reached  over 


and  fired  downward.  Just  as  the  deceased  dis- 
appeared. We  repeat,  giving  to  the  defend- 
ant's testimony  its  full  weight,  It  simply 
makes  out  a  case  of  self-defense  or  murder 
in  the  second  degree. 

In  the  comparatively  recent  case  of  State 
V.  Goldsby,  215  Mo.  48.  114  S.  W.  500,  where- 
in the  facts  in  some  of  the  essential  f eatureb 
were  similar  to  the  facts  in  the  case  at  bar. 
It  was  held  that  the  court  would  not  have 
been  warranted  in  giving  an  instruction  for 
manslaughter  In  the  fourth  degree.  So  it 
may  be  said,  in  the  case  at  bar,  that  the 
facts  as  developed  upon  the  trial  did  not  au- 
thorize the  court  to  give  an  Instruction  upon 
that  grade  of  the  offense. 

In  State  v.  McKenzie,  177  Mo.  699,  76  S. 
W.  1015,  this  court  pointed  out  the  distinction 
between  "murder  in  the  first  and  murder 
in  the  second  degrees"  and  "manslaughter 
in  the  fourth  degree,"  and  then  expressly  ap- 
proved the  deflnltion  of  "manslaughter  in  the 
fourth  degree"  as  announced  In  State  v.  Her- 
mann, 117  Mo.  (537,  23  S.  W.  1073.  where  It 
was  said:  "  'Manslaughter  in  the  fourth  de- 
gree,' under  the  statutes  of  this  state,  has 
often  been  defined  by  this  court  to  be  the  In- 
tentional killing  of  a  human  being  in  a  heat 
of  passion  on  a  reasonable  provocation  with- 
out malice,  and  without  premeditation,  and 
under  circumstances  that  will  not  render  the 
killing  Justifiable  or  excusable  homicide." 

In  State  v.  Bulling,  105  Mo.,  loc.  cit  225. 
15  S.  W.  373,  16  S.  W.  830,  it  was  expressly 
ruled  by  this  court  that  the  heat  of  passion 
contemplated  by  the  statute,  which  would  re- 
duce a  killing  from  murder  In  the  first  or 
second  degree  to  manslaughter  in  the  fourth 
degree,  "Is  that  heat  of  passion  which  is 
produced  by  a  'lawful  provocation'  as  that 
term  was  understood  at  common  law,"  and  it 
was  held  in  that  case  that  the  terms  "legal," 
"lawful,"  "adequate,"  and  "reasonable," 
when  used  as  adjectives  qualifying  "provoca- 
tion," are  synonymous  terms,  and  then  an- 
nounced the  general  rule  that,  with  very  few 
exceptions,  it  takes  an  assault  or  personal 
violence  to  constitute  the  provocation  as  con- 
templated by  the  use  of  those  terms. 

In  State  v.  Starr,  38  Mo.  277,  it  was  ruled' 
by  this  court  that:  "Where  there  is  lawful 
provocation,  the  law,  out  of  indulgence  to  hu- 
man frailty,  will  reduce  the  killing  from  the 
crime  of  murder  to  manslaughter;  but  nei- 
ther words  of  reproach,  howsoever  grievous, 
nor  indecent  provoking  actions  or  gestures, 
however  much  calculated  to  excite  Indigna- 
tion or  arouse  the  passions,  are  sufficient  to 
free  the  party  killing  from  the  guilt  of  mur- 
der. To  have  the  effect  to  reduce  the  guilt 
of  killing  to  the  lower  grade,  the  provocation 
must  consist  of  personal  violence.  •  •  • 
There  must  be  an  assault  upon  the  person,  as 
where  the  provocation  was  by  pulling  the 
nose,  purposely  Jostling  the  slayer  aside  in 
the  highway,    •    •    •    or  other  direct  and 
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actual  battery."  See,  also,  State  v.  Branstet- 
ter,  65  Mo.  149. 

The  same  rule  as  announced  In  the  case 
last  cited  was  strictly  adhered  to  in  the  com- 
paratively recent  case  of  State  v.  Gleseke, 
209  Mo.  331,  108  S.  W.  525.  While  the  court 
In  that  case  criticised  an  instruction  given  re- 
specting the  subject  of  manslaughter  in  the 
fourth  degree,  for  the  use  of  the  terms  "Just 
cause,"  instead  of  "reasonable"  or  "lawful," 
yet  it  approved  the  direction  to  the  Jury  that 
no  words  of  abuse  or  vile  names  were  sufS- 
cient  to  reduce  the  crime  of  killing  to  a  lower 
degree  than  murder,  and.  In  order  to  reduce 
the  crime  of  killing  to  manslaughter,  the  prov- 
ocation must  have  consisted  of  personal  vio- 
lence to  the  defendant,  or  the  danger  of  such 
personal  violence  must  have  been  so  apparent 
and  imminent,  or  must  have  appeared  to  the 
defendant  to  be  apparent  and  imminent  at 
the  time  of  the  killing,  before  they  could 
And  him  guilty  of  manslaughter. 

The  testimony  in  this  case  does  not  indi- 
cate that  the  deceased  had  any  weapon  in 
his  band  at  the  time  he  and  the  defendant 
first  l>egnn  the  conversation  about  the  key; 
but,  according  to  the  defendant's  own  testi- 
mony, the  deceased  simply  threw  off  his 
apron  and  then  "ducked"  down  beyond  the 
bar,  using  the  vile  epithet,  "You  damn  son 
of  a  bitch,"  whereupon  the  defendant  reached 
over  the  bar  and  flred  the  fatal  shot,  and 
says  in  his  testimony  expressly  that  he  fired 
at  him  simply  to  preserve  his  own  life. 

In  State  v.  Gleseke,  supra,  the  case  of 
State  v.  Gnigln,  147  Mo.  39,  47  S.  W.  1058.  42 
U  R.  A.  774,  71  Am.  St.  Rep.  533,  which  is 
chiefly  relied  upon  by  appellant  In  this  cause, 
was  distinguished,  and  it  was  expressly 
stated  In  the  Gleseke  Case  that:  "What  was 
Bald  In  State  v.  Grngin,  147  Mo.  39,  47  S. 
W.  1058,  42  L.  R.  A.  774,  71  Am.  St.  Rep.  553, 
applied  to  the  peculiar  facts  of  that  case,  as 
since  explained  by  this  court,  and  Is  in  no 
manner  to  be  construed  as  overruling  the 
long  and  unbroken  line  of  authority  iu  this 
state  to  the  efTect  that  mere  words  of  re- 
proach, however  degrading,  will  not  of  them- 
selves constitute  such  a  lawful  provocation  as 
to  reduce  a  killing  from  murder  to  man- 
slaughter." 

In  State  t.  Gartrell,  171  Mo.  489,  71  S. 
W.  1045,  according  to  the  testimony  of  the 
defendant,  Gartrell,  the  deceased,  at  the 
time  he  was  killed,  was  exhibiting  a  wrench, 
and,  in  addition  thereto,  applied  to  the  de- 
fendant opprobrious  words  and  epithets.  It 
was  said  In  that  case  that:  "If  the  Jury 
found  the  defendant  had  reasonable  cause  to 
apprehend  the  deceased  was  about  to  kill 
him,  or  do  him  great  bodily  barm,  and  the 
danger  was  about  to  fall,  he  had  the  right 
to  kill  blm,  and  was  guilty  of  no  crime,  not 
even  manslaughter."  In  that  case  State  v. 
Garrison.  147  Mo.  548,  49  S.  W.  508,  and 
State  T.  Grugin,  147  Mo.  39,  47  S.  W.  1058, 
42  U  R.  A.  774,  71  Am.  St  Rep.  553,  here- 


tofore referred  to,  were  distinguished.  It 
was  said  that  the  facts  of  the  Gartrell  Case 
distinguish  It  from  State  t.  Garrison,  in 
that.  In  that  case  the  threat  was  accompa- 
nied by  the  throwing  of  a  hatchet  at  defend- 
ant by  deceased,  which  constitutes  an  actual 
assault.  In  distinguishing  the  Gartrell  Case 
from  the  case  of  State  v.  Grugin,  supra,  it 
was  said:  "While  there  is  language  in 
State  V.  Grugin,  147  Mo.  39.  47  S.  W.  1058, 
42  L.  R.  A.  774,  71  Am.  St.  Rep.  553,  which, 
In  the  absence  of  an  understanding  of  all 
the  facts,  tends  to  support  the  contention 
of  defendant  that  words  of  opprobrium  alone 
are  sufficient  provocation,  it  is  obvious  that 
the  learned  Judge  who  wrote  that  opinion, 
confined  his  remarks  to  the  exceptional 
facts  of  that  case.  He  nowhere  expressed 
any  Intention  of  overruling  the  long  line  of 
cases  in  this  state  to  the  contrary.  He  was 
dealing  with  the  provocation  suffered  by  a 
father  over  the  outrage  of  his  daughter,  and 
the  heartless  and  insolent  confession,  in  ef- 
fect by  the  deceased,  coupled  with  a  threat- 
ened assault"  The  final  conclusion  then  was 
announced  In  the  Gartrell  Case  that:  "While 
doubtless  there  are  many  cases  in  which  the 
facts  Justify  not  only  an  Instruction  on  self- 
defense,  but  one  for  manslaughter  in  the 
fourth  degree^  we  do  not  think  this  case 
required  an  instruction  on  any  grade  lower 
than  murder  in  the  second  degree." 

In  State  v.  Gordon,  191  Mo.,  loc.  cit  125, 
89  S.  W.  1025,  1028,  109  Am.  St.  Rep.  790, 
the  rule  as  applicable  to  this  subject  was 
thus  announced:  "At  common  law  words 
of  reproach,  how  grievous  soever,  were  not 
provocation  sufficient  to  free  the  party  kill- 
ing from  the  guilt  of  murder;  nor  were  con- 
temptuous or  insulting  actions  or  gestures 
an  assault  upon  the  person;  nor  was  any 
trespassing  against  lands  or  goods  to  have 
the  effect  to  reduce  the  guilt  of  killing  to  a 
grade  of  manslaughter.  The  provocation 
must  consist  of  personal  violence.  East's 
Pleas  of  the  Crown,  233;  4  Blackstone,  Com. 
201;  State  v.  Wieners,  06  Mo.  13.  And  the 
common-law  rule  In  this  respect  Is  firmly 
established  In  this  state  by  a  long  line  of  de- 
cisions. State  V.  Starr,  38  Mo.  271;  State 
V.  Braustetter,  65  Mo.  149;  State  v.  Hill, 
iMj  Mo.  451;  State  v.  Elliott,  98  Mo.  150,  11 
S.  W.  500;  State  v.  Gartrell,  171  Mo.  516, 
519,  71  S.  W.  104.5." 

We  have  thus  given  expression  to  our 
views  upon  this  proposition,  and.  If  the 
long  and  unbroken  line  of  cases  which  an- 
nounce the  rule  respecting  the  nature  and 
character  of  the  provocation  essential  to  re- 
duce the  killing  from  murder  to  manslaugh- 
ter are  to  be  longer  followed,  we  see  no 
escape  from  the  conclusion  that  this  case 
was  not  one  which  warranted  the  court  in 
giving  an  instruction  for  manslaughter  In 
the  fourth  degree.  Repeating  partly  some  of 
the  evidence  upon  which  It  Is  sought  to 
base  an  Instruction  for  manslaughter,  it 
will  be  observed  that  the  deceased  was  ex- 
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taibltlng  no  -weapon  at  the  time  the  conver- 
sation began  about  the  key,  and  the  defend- 
ant had  made  no  demonstration  toward  the 
deceased  until  he  saw  him  start  to  reach 
under  the  bar,  and,  when  he  did  that,  pre- 
sumably the  defendant  must  have  thought 
he  vraa  going  after  something,  and  reach- 
ed with  his  revolver  and  fired.  According 
to  the  defendant's  testimony,  the  deceased 
was  "leaning"  or  "ducking"  or  "stooping," 
and,  "as  he  started  to  reach  under  the  coun- 
ter, I  drew  my  revolver  and  he  Immediately 
seemed  to  "duck."  It  appears  from  the  tes- 
timony that  the  defendant  and  the  deceased 
were  on  opposite  sides  of  the  bar.  As  de- 
ceased ducked  defendant  reached  over  the 
bar  and  fired;  Just  fired  down  where  he 
thought  he  might  be;  fired  Just  as  he  disap- 
peared. Deceased  was  unarmed,  had  on  no 
coat,  only  his  bartender's  Jacket  Under  this 
state  of  facts,  in  view  of  the  uniform  ex- 
pressions of  this  court  as  to  the  rules  of 
law  applicable  to  such  state  of  facts,  we  are 
unable  to  reach  any  other  conclusion  than 
that  the  court's  action  in  refusing  the  In- 
struction for  manslaughter  in  the  fourth 
degree  was  entirely  proper. 

4.  This  brings  us  to  the  consideration  of 
the  insistence  on  the  part  of  learned  counsel 
for  appellant  that  the  action  of  the  court  in 
refusing  the  instructions  requested  by  the 
defendant  constitute  error.  We  shall  not 
undertake  to  reproduce  the  Instructions  re- 
quested. It  is  sufficient  to  say  upon  that 
proposition  that  we  have  carefully  analyzed 
in  detail  the  Instructions  requested  and  re- 
fused. Instruction  No.  1  embraced  an  in- 
struction for  manslaughter  in  the  fourth  de- 
gree, as  well  as  No.  3.  That  question  has 
been  fully  discussed  in  the  consideration  of 
the  third  proposition.  Instruction  No.  2  is 
a  brief  Instruction  upon  Justifiable  homi- 
cide, which  is  fully  covered  by  the  instruc- 
tions given  by  the  court.  Nos.  4  and  5  are 
both  Instructions  on  manslaughter  in  the 
fourth  degree.  No.  6  is  an  instruction  cov- 
ering the  subject  of  the  weight  to  be  at- 
tached to  the  testimony  of  witnesses.  That 
subject  is  fully  covered  by  the  instructions 
of  the  court.  Instructions  Nos.  7  and  8  are 
directed  to  the  subject  of  Justifiable  homi- 
cide. As  before  stated,  the  subject  was  ful- 
ly treated  of  in  the  Instructions  as  given  by 
the  court.  No.  9  is  another  instruction  em- 
bracing the  subject  of  manslaughter  In  the 
fourth  degree.  As  before  stated,  that  sub- 
ject has  been  fully  treated  of  In  the  con- 
sideration of  the  third  proposition  as  stated 
in  the  opinion.  Hence  there  is  no  necessity 
for  repeating  what  was  said  concerning  that 
subject 

5.  We  have  herein  given  expression  to  our 
views  upon  the  legal  propositions  as  dis- 
closed by  the  record.  '  The  testimony  as  de- 
veloped  upon   the   trial   was    somewhat    in 


conflict  It  was  the  exclusive  province  of 
the  Jury  to  pass  upon  the  evidence.  The 
facts  as  testified  to  both  by  the  witnesses 
for  the  state  and  the  defendant  presented 
a  case  either  of  murder  in  the  second  de- 
gree or  Justifiable  homicide  on  the  ground, 
of  necessary  self-defense.  The  court  submit- 
ted the  Issue  as  presented  fairly  to  the 
Jury,  and  fully  covered  every  subject  to 
which  the  testimony  was  applicable.  In 
fact  the  instructions  as  given  presented 
the  case  In  a  most  favorable  view  for  the 
defendant  Tlie  Jury  was  required  to  find 
every  essential  element  necessary  to  consti- 
tute the  offense  of  which  the  defendant  was 
convicted,  and  the  law  upon  the  subject  ot 
self-defense  was  fully  and  extremely  favor- 
ably declared  for  the  defendant 

Entertaining  the  views  as  herein  indicat- 
ed, the  Judgment  of  the  trial  court  should  be 
afllrmed,  and  it  la  so  ordered.    All  concur. 


GILKESON  V.  MISSOURI  PAC.  RT.  CO. 
(Supreme  Court  of  Missouri,  Division  No.    1. 
July  1,  1909.) 

1.  Death  (S  81*)— Action— Right  to  Sue. 

At  common  law  no  action  lies  for  an  injury 
resulting  in  death,  and  an  administrator  is  not 
entitled  to  sue  therefor  under  Rev.  St  1890, 
{  2864  (Ann.  St  1906,  p.  1637),  giving  a  right 
of  action  to  the  husband  or  wife  of  the  deceased 
or  his  minor  child  or  children. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  S  38;   Dec.  Dig.  |  31.»] 

2.  Death  (J  29*)— Sukvival  of  Cause  of  Ac- 
tion. 

Rev.  St.  1899,  |  96  (Ann.  St  1906,  p.  3G9), 
provides  that  for  all  wrongs  done  to  property, 
rights,  or  interests  of  another  for  which  an  ac- 
tion might  be  maintained  against  the  wrongdoer 
such  action  may  be  brought  by  the  person  in- 
jured, or,  after  his  death,  by  his  executor  or 
administrator,  against  such  wrongdoer,  and,  aft- 
er his  death,  against  his  executor  or  administra- 
tor, the  same  in  all  respects  as  actions  founded 
on  contract,  and  section  97  (Ann.  St.  190G,  p. 
370)  provides  that  the  preceding  section  shall 
not  extend  to  actions  on  th^  case  for  injuries 
to  the  person  of  the  plaintiff,  or  to  the  person 
of  the  testator  or  intestate  of  any  executor  or 
administrator.  Held,  that  these  sections  'were 
intended  to  provide  for  the  survival  by  and 
against  personal  representatives  of  actions  for 
wrongs  to  property  rights  and  interests  only, 
and  not  for  actions  based  on  the  death  of  a 
human  being,  and  that  the  right  of  a  minor  to 
care,  support,  and  maintenance  was  not  a  prop- 
erty right,  and  the  minor  was  not  deprived  of 
such  a  right,  but  of  a  personal  right  by  the 
wrongful  killing  of  the  parent,  the  cause  of  ac- 
tion created  by  sections  2864  and  2865  (Ann. 
St.  1906,  pp.  1637,  1644),  and,  where  the  minor 
dies  before  the  damages  are  collected,  his  cause 
of  action  does  not  survive  under  sections  96  and 
97  In  favor  ot  his  executor  or  administrator. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  $33;   Dec  Dig.  t  29-*] 

3.  CoNSTiTonoNAi,  Law  (S  88*)— CowsTBrro- 
TioN  IN  Conflict  with  Conbtitdtion. 

The  construction  of  a  state  statute  which 
brings  it  In  conflict  with  the  Constitution   will 
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iiullify  it  aa  effectually  as  if  it  bad  in  the  first 
instance  been  enacted  in  conflict  therewith. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  36 ;    Dec  Dig.  {  38.*] 

4.  STATtTTBS   (5   225*)— COHSTBUOTIOK  — CON- 
JLICTTINO    PBOVISIORS. 

Where  there  are  two  statutes,  and  the  pro- 
visions of  one  apply  specially  to  a  particular 
subject,  which  clearly  includes  the  matter  in 
question,  and  the  other  general  in  its  terms,  and 
Buch  that,  if  standing  alone,  it  would  include 
the  same  matter,  and  they  thus  conflict  with 
each 'other,  the  former  act  must  be  taken  as 
constituting  an  exception,  if  not  a  repeal  of  the 
latter  or  general  statute;  and  especially  is  this 
true  where  the  special  statute  was  enacted  sub- 
■  sequent  to  the  passage  of  the  general  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  $  303;    Dec.  Dig.  §  225.*] 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty; N.  M.  Bradley,  Judge. 

Action  by  George  G.  Gilkeson,  administra- 
tor of  Clifford  Ragel,  deceased,  against  the 
Missouri  Pacific  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

This  suit  Tras  brought  in  the  circuit  court 
of  Johnson  county  by  the  administrator  of 
the  estates  of  Joseph  A.  and  Clifford  Ragel, 
deceased,  against  the  defendant  to  recover 
the  sum  of  $10,000  for  each  for  the  wrongful 
killing  of  their  father  and  mother,  Philip 
and  Rose  E.  Ragel,  on  October  10,  1904,  by 
a  negligent  bead-end  collision  of  two  of  its 
passenger  trains  near  Warrensburg,  Mo.  The 
petition  was  in  three  counts,  and  in  the  court 
below  the  plaintiff  dismissed  the  case  as  to 
each  count  as  administrator  of  the  estate  of 
Joseph  A.  Ragel,  and  elected  to  proceed  up- 
on the  first  and  second  counts  as  administra- 
tor of  the  estate  of  Clifford  Ragel,  and  al- 
so dismissed  the  cause  stated  In  the  third 
count  of  the  petition. 

The  first  count  of  the  petition  states :  That 
said  Gilkeson  is  the  duly  qualified  admin- 
istrator of  the  estate  of  Clifford  Ragel,  an 
unmarried  minor,  of  the  age  of  14  years. 
That  be  was  a  child  of  Philip  and  Rose  Em- 
ma Ragel,  deceased,  and  that  he  and  his 
brother  Joseph  A.  Ragel,  deceased,  an  un- 
married brother,  of  the  age  of  20  years,  were 
the  only  minor  children  and  heirs  at  law 
of  said  parents.  That  said  Philip  and  Rose 
Emma  Ragel  were  both  killed  on  the  lOtb 
day  of  October,  1904,  on  the  same  day  and 
at  the  same  time  In  a  collision  without  hav- 
ing sued  defendant  or  any  one  for  damages 
for  bis  death,  and  that  since  her  death  her 
personal  representative  has  not  brought  suit 
for  damages  for  his  death  against  any  one. 
That  defendant  was  a  corporation  duly  or- 
ganized under  the  laws  of  Missouri,  and 
was  operating  a  line  of  railway  through  the 
counties  of  Cowley,  Chautauqua,  Montgom- 
ery, Labette,  and  other  counties  in  the  state 
of  Kansas  to  and  through'Johnson  county  to 
St.  Louis,  Mo.,  and  was  at  said  dates  a  com- 
mon carrier  of  passengers  and  freight    That 


on  the  ■ 


—  day  of  October,  1904,  said  Phil- 
ip Ragel,  the  father  of  said  minors,  purchas- 
ed from  defendant  at  Edna,  Kan.,  a  ticket 
which  entitled  him  to  ride  on  defendant's 
train  from  there  to  St  Louis,  Mo.,  as  a  pas- 
senger. That  he  paid  to  said  defendant  the 
regular  passenger  fare  from  Edna  to  St. 
Louis,  Mo.,  and  took  passage  on  defendant's 
train  as  such  passenger  on  said  date  to  St. 
Louis,  Mo.  That  while  he  was  a  passenger 
on  defendant's  train  aforesaid,  on  October  10, 
1904,  about  1%  miles  east  of  Warrensburg, 
in  Johnson  county,  Mo.,  through  the  negli- 
gence of  defendant  the  train  on  which  said 
Philip  Ragel  was  riding  collided  with  anoth- 
er train  on  said  road,  traveling  in  the  op- 
posite direction,  thereby  wrecking  said  Ra- 
gel's  train  and  killing  him.  That  his  said 
death  was  caused  solely  by  the  negligence  of 
defendant  as  aforesaid,  to  the  damage  of  said 
Clifford  Ragel  in  the  sum  of  $5,000.  That 
said  minors  survived  said  Philip  Ragel,  and 
this  plaintiff  has  been  duly  appointed  admin- 
istrator of  their  estate  as  aforesaid.  Where- 
fore he  prays  judgment  for  $5,000  and  costs. 

The  second  count  of  the  petition  after  the 
dismissals  aforesaid  is  in  substance  the  same 
as  count  one,  supra,  except  that  plaintiff  ask- 
ed judgment  in  the  second  count  for  $5,000 
as  administrator  of  the  estate  of  Clifford 
Ragel,  deceased,  by  reason  of  the  damages 
which  It  is  claimed  he  sustained  on  account 
of  the  death  of  said  Rose  Emma  Ragel.  The 
answer  contains  a  general  denial  as  to  each 
of  the  above  counts  of  i)etltion. 

A  trial  was  had  upon  the  following  agreed 
statement  of  facts :  "It  is  agreed  by  the  par- 
ties to  this  cause  that  the  facts  herein  are 
as  follows :  (1)  The  plaintiff,  Gilkeson,  is  the 
administrator  of  the  estates  of  Clifford  Ragel 
and  Joseph  A.  Ragel,  deceased,  having  been 
duly  appointed  as  such  by  the  probate  court 
of  Pettis  and  Johnson  counties.  Mo.,  respec- 
tively, in  which  counties  said  deceased  died. 
(2)  Clifford  Ragel  died  In  Pettis  county.  Mo., 
on  the  14th  day  of  October,  1904,  age  14 
years,  unmarried,  having  been  injured  in  the 
wreck  hereinafter  described,  and  djrlng  of 
said  injuries.  Joseph  A.  Rngel  died  on  the 
10th  day  of  October,  1904,  in  Johnson  coun- 
ty, Mo.,  age  20  years,  unmarried,  having  been 
killed  with  his  father  and  mother  in  the  col- 
lision hereinafter  referred  to.  Susan  Cooper, 
wife  of  Joseph  Cooper,  also  a  daughter  of 
Philip  Ragel  and  Rose  Emma  Rage],  23  years 
of  age,  was  also  killed  in  the  same  wreck 
and  at  the  same  time  with  her  said  father 
and  mother.  Clifford  Ragel  and  Joseph  A. 
Ragel  were  the  only  minor  children  of  Philip 
Ragel  and  Rose  Emma  Ragel,  deceased.  The 
said  Clifford  Ragel  survived  his  said  mother 
and  father  four  days,  from  October  10  to 
October  14,  1904,  and  said  Joseph  A.  Ragel 
did  not  survive  either  of  them,  but  was  killed 
at  the  same  time  they  were  killed.  (3)  Philip 
Ragel  and  Rose  Emma  Ragel,  his  wife,  fa- 
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tber  and  mother  of  Clifford  Ragel  and  Joseph 
A.  Ragel,  purchased  tickets  from  defendant 
at  Edna,  Kan.,  entitling  them  to  passage  on 
defendant's  passenger  trains  from  that  point 
to  St.  Louis,  and  were  passengers  on  one  of 
defendant's  passenger  trains  on  its  railroad 
on  the  morning  of  October  10,  1904,  going 
eastward,  when  at  a  point  about  l^A  miles 
east  of  Warrensburg,  Mo.,  In  Johnson  county, 
by  reason  of  the  negligence  of  the  defendant, 
its  agents,  servants,  and  employes,  whilst 
running,  conducting,  and  managing  defend- 
ant's locomotives  and  trains  of  cars,  the 
train  on  which  the  said  Philip  Ragel  and 
Rose  E:mma  Ragel  were  traveling  as  pas- 
sengers collided  with  another  train  of  the 
defendant  operated  by  defendant,  its  agents, 
servants,  and  employes,  going  westward  on 
the  same  track,  while  both  of  said  trains 
were  running  at  a  high  rate  of  speed,  and 
said  tracks  ran  into  each  other,  causing  a 
head-end  collision  and  wreck,  demolishing  the 
car  in  which  said  Philip  Ragel  and  Rose  Em- 
ma Ragel  were  riding,  thereby  killing  said 
Philip  Ragel  and  Rose  Emma  Ragel  on  the 
said  lOtb  day  of  October,  1904.  (4)  Neither 
Philip  Ragel  or  Rose  Emma  Ragel  nor  any 
one  representing  them  has  brought  suit 
'against  any  one  for  the  death  of  either,  nor 
has  any  one  so  brought  suit  for  the  said  Su- 
san Cooper  for  the  death  of  either.  (5)  Phil- 
ip Ragel  and  Rose  Emma  Ragel,  deceased, 
left  surviving  them  as  their  only  minor  child 
said  Clifford  Ragel.  (6)  The  petition  of  this 
cause  was  filed  on  the  7th  day  of  October, 
1905,  and  summons  was  issued  the  same  day 
and  duly  served  on  defendant  on  the  7th  of 
October,  1905."  In  addition  to  the  agreed 
statement  of  facts,  it  Is  further  agreed  be- 
tween counsel  for  plaintiff  and  defendant 
that  Clifford  Ragel,  Joseph  A.  Ragel,  and 
Susan  Cooper  mentioned  In  said  agreed  state- 
ment of  facts  were  the  only  children  of  Phil- 
ip and  Rose  Emma  Ragel.  Counsel  for  de- 
fendant objected  to  the  introduction  in  evi- 
dence of  the  agreed  statement  of  facts,  for 
the  reason  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  the  defendant,  which  was  by 
the  court  overruled.  To  the  ruling  of  the 
court  the  defendant  duly  excepted.  There- 
upon the  court  found  for  the  plaintiff  in  each 
count  of  the  petition  for  the  sum  of  $5,000, 
and  Judgment  was  rendered  therein  accord- 
ingly. After  taking  the  proper  preliminary 
steps  for  that  purpose,  the  defendant  appeal- 
ed the  cause  to  this  court 

Martin  L.  Clardy  and  R.  T.  Railey  &  Son, 
for  appellant.  Jackson  &  Noble  and  Chas. 
E.  Morrow,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  Counsel  for  appellant  insist  that 
the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  it,  and  for 
that  reason  the  court  erred  in  overruling  their 
objection  to  the  Introduction  of  any  testimony. 


That  ruling  of  the  trial  court  Is  here  present- 
ed for  review.    The  specific  objection  urged 
against  each  count  of  the  petition  is  that  nei- 
ther of  them  state  a  cause  of  action,  for  the 
reason  that  an  administrator,  under  section 
28G4,  Rev.  St.  1899  (Ann.  St  1906,  p.  1637),  as 
It  existed  at  the  date  of  this  injury,  could  not 
maintain  an  action  for  damages  In  a  death 
case  based  upon  personal  Injuries.    That  pre- 
cise question  came  before  this  court  In  the  case 
of  Glbbs  V.  City  of  Hannibal,  82  Mo.  143.    In 
that  case  George  L.  Crosby,  while  driving  with 
bis  wife  and  two  infant  children  in  a  vehicle, 
crossing  a  bridge  over  a  stream  In  the  city 
of  Hannibal,  was  precipitated  Into  the  stream 
by  the  fall  of  the  bridge,  alleged  to  have  been 
caused  by  the  negligence  of  the  city.     By 
reason  of  the  casualty  all  of  them  perished. 
It  was  alleged  that  Mrs.  Crosby  survived  her 
I  husband  and  two  children,  and  that  while 
!  so  surviving  a  cause  of  action  accrued  to  her 
I  for  the  death  of  each  of  them.    The  plaintiff 
I  therein  was  appointed  the  administrator  of 
I  her  estate,  and  on  December  24,  1877,  he  In- 
i  stituted  that  suit  In  the  Hannibal  court  of 
I  common   pleas.     The   petition   consisted   of 
I  three  counts:    the  first  asking  $5,000  for  the 
:  death   of   her  husband,  and  $5,000  for  tho 
•  death  of  each  of  her  two  children.    To  that 
'  petition  a  general  demurrer  was  filed,  which 
,  was  sustained.    On  appeal  this  court  in  dis- 
cussing the  propriety  of  that  rallng  used  this 
language:    "The  petition,  we  take  it,  by  any 
,  fair  construction.  Is  based  upon  sections  2121, 
2122,  and  2123  of  the  Revision  of  1879,  or,  as 
it  Is  popularly  called,  the  'Damage  Act'    The 
two  leading  questions  presented  by  the  de- 
;  murrer  are,  first,  the  right  of  the  plaintiff  to 
maintain  the  action ;  second,  the  right  in  this 
action  to  recover  for  damages  to  property  al- 
I  leged  to  have  been  occasioned  by  the  falling 
of  the  bridge  and  the  death  of  the  husband 
:  consequent  thereon.     In  the  case  of  Proctor 
I  V.  H.  &  St  J.  R.  R.  Co.,  64  Mo.  119,  120,  this 
court  speaking  of  sections  2,  3,  and  4  as  then 
'  numbered  in  the  damage  act  (1  Wag.  St.  pp. 
510,  520,  c.  43)  and  which  correspond  with 
sections  2121,  2122,  and  2123  of  the  Revision 
'  of  1879,  uses  this  language:    'It  is  conceded 
by  all  that  the  third  section  of  the  act  was 
'  only  designed  to  transmit  a  right  of  action 
I  which  but  for  the  section  would  have  ceased 
I  to  exist,  or  would  have  died  with  the  per- 
son;   in  other  words,  that  under  section  3, 
whenever  a  person  dies  from  such  wrongful 
act  of  another  as  would  have  entitled  the 
person  to  sue  had  he  lived,  such  cause  of  ac- 
tion  may   be   maintained   by  certain   repre- 
sentatives of  the  deceased,  notwithstanding 
the  death  of  the  party  receiving  the  Injury. 
It  creates  no  new  cause  of  action,  but  simply 
continues  or  transmits  the  right  to  sue,  which 
the  party  whose  death  Is  occasioned  would 
have  had,  had  he  lived.    It  Is  not  only  a  right 
transmitted,  but  it  is  restricted  by  limitations 
as  to  the  persons  who  are  to  enjoy  the  right, 
the  time  within  which  It  Is  to  be  enjoyed. 
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and  the  amount  of  damages  to  be  recovered. 
Section  4  provides  that  all  damages  accruing 
under  section  3  shall  be  recovered  by  the 
same  parties  and  in  the  same  manner  as  Is 
provided  In  section  2,  and  In  every  such  ac- 
tion the  jury  may  give  damages  not  exceed- 
ing $5,000.  This  section  In  connection  with 
section  2  designates  the  parties  to  whom  this 
right  Is  transmitted,  and  also  the  time  with- 
in which  it  Is  to  be  exercised.'  In  McNamara 
T.  Slavens,  76  Mo.  330,  331,  this  court,  treat- 
ing of  the  same  subject,  uses  this  language: 
'Neither  the  husband  nor  wife  nor  children 
had  at  common  law  an  action  for  the  death 
of  the  husband,  or  wife,  or  parent,  under  the 
circumstances  mentioned  In  sections  2121, 
2122.  It  Is  a  cause  of  action  created  by  the 
statute,  and  no  one  can  sue  unless  he  bring 
liuuself  within  its  terms.'  Section  2123  pro- 
vides that  all  damages  accruing  under  section 
2122  shall  be  sued  for  and  recovered  by  the 
parties  named  In  section  2121 ;  that  Is,  first, 
by  the  husband  or  wife  of  the  deceased,  or, 
second,  if  there  be  no  husband  or  wife,  or  he 
or  she  falls  to  sue  within  six  months  after 
such  death,  then  by  the  minor  child  or  chil- 
dren of  the  deceased,  or,  third.  If  such  de- 
ceased be  a  minor  and  unmnrrled,  then  by 
the  father  and  mother,  who  may  join  In  the 
suit,  and  each  shall  have  an  equal  Interest 
in  the  judgment,  or,  if  either  of  them  be 
dead,  then  by  the  survivor.  These  are  the 
only  beneficiaries  who  can  maintain  such  an 
action.  If  in  any  case  there  be  no  such  per- 
son, no  suit  can  be  brought  by  any  other  per- 
son. By  the  statute  the  action  survives  only 
to  the  parties  named.  They  alone  are  the 
beneficiaries  of  the  statute,  and  it  was  never 
Intended  that  such  action  would  survive  to 
the  executor  or  administrator  of  any  one  of 
the  beneficiaries  named.  It  is  a  right  per- 
sonal to  the  beneficiary,  and  does  not  sur- 
vive to  his  personal  representatives.  In  the 
case  at  bar  all  the  beneficiaries  within  the 
imrvlew  of  the  statute  perished  together  in 
one  common  disaster,  and  there  was  no  per- 
son left  to  whom  the  action  could  survive. 
It  follows  that  this  action  cannot  be  main- 
tained by  the  present  plaintiff  who  Is  the 
admluistrator  of  the  wife.  Under  the  stat- 
ute he  has  no  standing  In  the  court." 

Section  2121,  Rev.  St.  1879,  under  consid- 
eration In  that  case,  outside  of  certain  amend- 
ments made  In  18S5  (Laws  18S5,  p.  153). 
which  do  not  relate  to  the  question  now 
under  discussion,  reads  exactly  as  did  sec- 
tion 2864,  Rev.  St.  1889.  on  October  10,  1899, 
when  this  casualty  occurred.  By  an  inspec- 
tion of  the  record  in  that  case.  It  will  be  seen 
that  the  accident  mentioned  therein  occurred 
on  June  27,  1877,  which  was  prior  to  the  Re- 
vision of  1879,  while  section  2,  c.  147,  Gen. 
St.  1865,  was  In  force,  which  was  the  same 
as  said  section  2121,  Rev.  St  1879,  referred 
to  In  that  opinion,  which  has  been  brought 
down  through  all  of  the  subsequent  revisions 
without  amendment,  except  as  mentioned  in 


1885.  So  it  appears  that  neither  the  Interme- 
diate sessions  nor  any  of  the  revising  ses- 
sions of  the  Legislature  prior  to  1905  hare 
ever  at  any  time  amended  the  law  so  as  to 
allow  an  administrator  to  sue  In  cases  of  this 
character,  notwithstanding  this  court  had 
years  before  held  he  could  not  do  so.  By  an 
act  of  1905  the  Legislature  for  the  first  time 
attempted  to  confer  the  right  to  sue  in  cases 
like  this  upon  executors  and  administrators 
(Acts  1905,  pp.  135,  136  [Ann.  St.  190C,  p. 
1637])  thereby  recognizing  the  fact  that  they 
had  no  such  authority  prior  thereto  as  was 
held  by  this  court  in  the  case  of  GIbbs  v. 
Hannibal,  supra.  In  brief,  that  case  was 
based  upon  the  theory  that  at  common  law  a 
civil  action  would  not  He  for  an  injury  re- 
sulting In  death,  for,  under  that  law,  the 
cause  of  action  did  not  survive  the  Injured 
party  but  died  with  him,  and,  that  being 
true,  there  was  no  cause  of  action  to  be 
transmitted  to  any  one  on  which  an  action 
could  be  maintained,  and,  while  under  said 
section  2121  the  cause  of  action  survived  the 
injured  party,  yet  it  was  transmitted  only  to 
those  who  were  authorized  thereby  to  sue 
for  the  recovery  of  the  damages,  none  of 
whom,  however,  was  the  executor  or  admin- 
istrator of  the  estate  of  the  beneficiary  under 
the  statute.  Bates  v.  Sylvester,  205  Mo.  493, 
104  S.  W.  73,  11  L.  K.  A.  (N.  S.)  1157,  120 
Am.  St.  Rep.  761;  Proctor  v.  H.  &  St.  J.  B. 
R.  Co.,  64  Mo.  112 ;  Connor  v.  Chicago,  R.  I. 
&  Pac.  By.  Co.,  59  Mo.  285;  Broadwater  v. 
Railroad,  212  Mo.  437,  110  S.  W.  1084; 
Strottman  v.  Railway  Co.,  211  Mo.  227,  109  S. 
W.  769;  Crohn  v.  K.  C.  H.  Tel.  Co.,  131  Mo. 
App.  313,  109  S.  W.  106a  In  holding  no 
cause  of  action  lies  for  an  Injury  which  re- 
sulted in  death  at  common  law,  the  Supreme 
Court  of  the  United  States  In  the  case  of 
Mobile  Life  Ins.  Co.  v.  Brame,  95  U.  S.  754, 
24  L.  Ed.  580,  said  :  "The  authorities  are  so 
numerous  and  so  uniform  to  the  proposition 
that  by  the  common  law  no  civil  action  lies 
for  an  Injury  which  results  in  death  that  it 
is  Impossible  to  speak  of  it  as  a  proposition 
open  to  question.  It  has  been  decided  In 
many  cases  in  the  English  courts  and  In 
many  of  the  state  courts,  and  no  deliberate, 
well-considered  decision  to  the  contrary  la 
to  be  found."  The  Missouri  decisions  are  in 
full  accord  with  the  foregoing.  McNamara  v. 
Slavens,  76  Mo.,  loc  clt.  330;  Town  of 
Carrollton  v.  Rhomberg,  78  Mo.,  loc.  clt  549 ; 
Glbbs,  Adm'r,  v.  City  of  Hannibal,  82  MJo. 
143 ;  Vawter  v.  Railway  Co.,  84  Mo.,  loc.  clt 
683,  54  Am.  Rep.  105;  Barker  v.  RaUway 
Co.,  91  Mo.  86,  14  S.  W.  280,  and  following; 
Davis  V.  Morgan,  97  Mo.  79,  10  S.  W.  881; 
Mcintosh  V.  Railway  Ck>.,  103  Mo.,  loc.  cit  133. 
15  S.  W.  80l  Hennessy  v.  Bavarian  Brewing 
Co.,  145  Mo.,  loc.  cit  112,  46  S.  W.  966,  41 
L.  R.  A.  385,  68  Am.  St  Rep.  554;  Brink  v. 
Wabash  By.  Co.,  160  Mo.,  loc.  clt.  91,  92,  60 
S.  W.  1058,  53  L.  R.  A.  811,  83  Am.  St  Rep. 
459 ;    McGinuls  t.  M.  C.  &  F.  Co..  174  Mo., 
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loc.  clt.  229,  230,  73  S.  W.  586,  97  Am.  St 
Hep.  553;  Packard  v.  Railway  Co.,  181  Mo., 
loc.  cit.  426,  427,  80  S.  W.  951,  103  Am.  St 
Rep.  607;  Strode  v.  Railway  Co.,  197  Mo., 
loc.  clt  626,  627,  95  8.  W.  851;  Bates  t. 
Sylvester,  203  Mo.  493,  104  S.  W.  73,  11  L. 
R.  A.  (N.  S.)  1157,  120  Am.  St  Rep.  761; 
Casey  t.  Railway  Co.,  205  Mo.,  loc.  clt.  724, 
103  S.  W.  1146;  Elliott  v.  Kansas  City,  210 
Mo.  576,  109  S.  W.  627;  Strottman  v.  Rail- 
way Co.,  211  Mo.  227,  109  S.  W.  769 ;  Broad- 
water T,  Railroad  Co^  212  Mo.  437,  110  S. 
W.  1084 ;  Crohn  v.  K.  C.  H,  TeL  Co.,  131  Mo. 
App.  313,  109  S.  W.  1068;  Hegerlch  v.  Ked- 
die,  09  N.  Y.  258,  1  N.  B.  787,  62  Am.  Rep. 
25;  Earnest  v.  Railway  Co.  (Ark.)  112  S.  W. 
141 ;  MUlar  v.  Railway  Co.  (Mo.)  115  S.  W. 
521. 

2.  Having  seen  that  respondent  has  no 
standing  In  court  under  the  common  law,  nor 
under  section  2864,  Rev.  St  1899,  as  it  read 
on  October  10,  1904,  the  date  upon  which 
Clifford  Ragel  was  injured,  it  only  remains 
for  ns  to  consider  the  last  insistence  of  coun- 
sel for  respondent,  and  that  is:  Is  his  ad- 
ministrator entitled  to  maintain  this  action 
under  sections  96,  97,  Rev.  St  1899  (Ann.  St 
1906,  pp.  369,  370)? 

Those  sections  read  as  follows : 

"Sec.  96.  For  all  wrongs  done  to  property, 
rights  or  Interest  of  another,  for  which  an 
action  might  be  maintained  against  the 
wrongdoer,  such  action  may  be  brought  by 
the  person  injured,  or,  after  his  death,  by 
his  executor  or  administrator,  against  such 
wrongdoer,  and,  after  his  death,  against  his 
executor  or  administrator,  In  the  same  man- 
ner and  with  like  effect  In  all  respects,  as 
actions  founded  upon  contract. 

"Sec.  97.  The  preceding  section  shall  not 
extend  to  actions  for  slander,  libel,  assault 
and  battery  or  false  imprisonment,  nor  to 
actions  on  the  case  for  injuries  to  the  per- 
son of  the  plaintiff,  or  to  the  person  of  the 
testator  or  intestate  of  any  executor  or  ad- 
ministrator." 

This  contention  of  respondent  is  untenable 
for  the  reason  that  those  sections  were  in- 
tended to  provide  for  the  survivor  by  and 
against  personal  representatives  of  actions 
for  wrongs  to  property  rights  and  interests 
only,  and  not  for  actions  based  upon  the 
death  of  a  human  being.  This  was  express- 
ly held  by  this  court  In  the  case  of  Bates  v. 
Sylvester,  supra,  and  on  pages  496  to  499 
of  205  Mo.,  pages  73,  74,  of  104  S.  W.  (11  L. 
R.  A.  [N.  S.]  1157,  120  Am.  St  Rep.  761), 
Judge  Gantt,  in  discussing  this  question,  used 
this  language : 

"At  common  law  actions  In  tort  do  not  sur- 
vive the  death  of  either  the  wronged  or 
wrongdoer.  This  rule  of  the  common  law 
forbidding  the  survivor  of  actions  or  right  of 
action  ex  delicto  was  first  modified  in  this 
state  in  1835  by  the  enactment  of  what  is 
now  sections  96,  07,  Rev.  St  1899.  [Then 
follows  a  copy  of  the  sections  of  the  statute 
before  set  forth.]    In  Higgins  v.  Breen,  9  Mo. 


497,  it  was  pointed  out  by  Judge  Scott  that 
St  4  Ed.  Ill  'only  gave  actions  to  execu- 
tors, and  not  against  them.  As  against  the 
person  committing  the  injury,  the  action  dies 
within  him.  Chitty,  59;  1  Saunders,  217. 
Our  statute  has  changed  the  English  law  in 
this  respect  and  has  given  an  action  both  to 
and  against  executors  and  administrators, 
and  by  employing  much  broader  language 
than  the  statute  of  Edward  seems  to  have  in- 
cluded by  express  enactment  the  Injuries 
which  were  comprehended  In  that  statute 
only  by  construction.  The  words  of  our 
statute  are,  "for  wrongs  done  to  the  property, 
rights  or  interests  of  another,"  etc.,  with  the 
exception  of  actions  for  slander,  libel,  as- 
sault and  battery,  or  false  Imprisonment  and 
to  actions  on  the  case  for  injuries  to  the 
person.  Rev.  St  1835,  tit  "Administration," 
art  2,  i§  24  and  25.' 

"Sections  96  and  97  have  been  construed 
by  this  court  Thus  in  Vawter  v.  Railroad,  j 
84  Mo.,  loc.  cit  685,  686,  54  Am.  Rep.  105, 
Judge  Black,  speaking  for  this  court  said: 
'An  administrator  appointed  in  this  state  re- 
ceives his  power  and  authority  to  sue  from 
the  laws  of  this  state,  and  from  this  state 
alone,  to  which  he  is  amenable  throughout 
the  entire  course  of  the  administration. 
There  is  no  statute  of  this  state  by  which  be 
has  or  can  have  anything  to  do  with  suits 
of  this  character  or  the  damages  when  re- 
covered. He  may  by  section  96,  Rev.  St 
1879,  bring  an  action  for  all  wrongs  done  to 
property  rights  or  interests  of  the  deceased 
against  the  wrongdoer.  Section  97  provides : 
"The  preceding  section  shall  not  extend  to 
actions  *  *  *  on  the  case  of  injuries 
•  •  •  to  the  person  of  the  testator  or 
intestate  of  any  executor  or  administrator." 
For  fear  that  section  96  might  be  construed 
to  confer  upon  the  administrator  a  right  to 
sue  for  injuries  to  the  person  of  the  intes- 
tate, the  next,  as  will  be  seen,  declares  in 
express  terms  that  he  shall  not  do  so.  To 
sustain  this  action  we  must  say  he  may  main- 
tain such  actions,  and  that,  too,  because  of  a 
statute  of  another  state.  *  •  •  This  we 
cannot  do.' 

"The  learned  counsel  for  plaintiff  insist 
that  any  action  sounding  in  tort  which 
does  not  expressly  fall  within  the  limitations 
of  section  97  can  be  revived  by  or  against 
the  representatives  of  a  deceased  party  to 
the  action,  and,  as  section  97  only  bars  ac- 
tions on  the  case  for  injuries  to  the  person 
of  the  plaintiff,  the  only  question  before  this 
court  in  this  case  is  whether  or  not  this 
Is  an  action  for  injuries  to  the  person  of  the 
plaintiff,  and,  as  this  is  not  an  action  for 
Injury  to  the  person  of  Mrs.  Bates,  her 
cause  of  action  survives  against  the  admin- 
istrator of  the  alleged  wrongdoer,  James  H. 
Sylvester.  We  are  unable  to  concur  in  this 
deduction  of  the  counsel  for  plaintiff,  tat  the 
reason  that  at  common  law  the  rule  was 
Just  the  other  way;  that  Is  to  say,  actions 
for  tort  do  not  survive,  and.  under  section 
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96,  actions  for  tort  do  not  Burvlre  unless 
tbey  are  within  the  terms  of  aectlon  96. 
And,  If  by  Tlrtne  of  the  general  provisions 
of  said  section  an  action  might  be  said  to 
surrive,  nevertheless,  if  included  within  the 
prohibition  of  section  97,  It  will  not  survive. 
By  reference  to  section  96,  it  will  be  noted 
that  the  statute  refers  to  'wrong  done  to 
property,  rights  or  interests  of  another,'  and 
counsel  for  plaintiff  cite  us  to  James  v. 
Christy,  18  Mo.  162.  That  was  an  action  by 
tbe  administrator  of  James  for  the  negligent 
killing  of  his  son  by  the  explosion  of  a  steam 
ferry  boat  on  which  his  son  was  a  passenger. 
The  son  was  living  with  his  father,  and  was 
15  years  old.  The  question  was  whether  tbe 
action  survived  to  the  administrator  of  the 
father,  and  it  was  held  by  this  court  that  the 
father  had  a  property  right  In  the  service  of 
bis  son  daring  his  minority  and  whilst  be 
was  under  his  guardianship,  and,  if  by  the 
misconduct  of  another  he  was  deprived  of 
those  services,  or  the  son's  ability  of  per- 
forming them,  the  law  awarded  blm  a  com- 
pensation in  damages.  And  It  was  pointed 
out  by  Judge  Scott  that  the  damages  In  such 
case  must  be  limited  to  the  actual  value  of 
those  services,  and  that  all  other  damages 
die  with  the  father.  In  other  words,  the 
language  of  section  96,  to  wit,  'Property, 
rights  or  interest,'  mean  and  should  be  read 
'property  rights  or  interest,'  and  this  was 
the  construction  placed  upon  it  by  this  court 
to  Vawter  v.  Railroad,  84  Mo.  686,  54  Am. 
Rep.  105.  At  common  law  the  death  of  a 
human  being  gave  rise  to  no  civil  action  in 
behalf  of  any  person  under  any  circumstan- 
ces, as  has  often  been  decided  by  the  appel- 
late courts  of  this  state.  McNamara  v.  Slav- 
ens,  76  Mo.,  loc.  cit  331;  Barker  v.  Railroad, 
91  Ma,  loa  cit.  91,  14  S.  W.  280;  Brink  v. 
Railroad,  160  Mo.,  loc.  dt.  92,  60  S.  W.  1058, 
53  Ia,  R.  A.  811,  83  Am.  St  Rep.  459;  Stoeck- 
man  v.  Railroad,  15  Mo.  App.,  loc.  cit.  507." 

Then  follows  a  review  of  cases  from  other 
states  announcing  the  same  conclusion  reach- 
ed by  him.  To  the  same  effect  are  Millar  v. 
Railway  Co.  (Mo.)  115  S.  W.  621;  Strottman 
V.  Railway  Co.,  211  Mo.  227,  109  8.  W.  769; 
Broadwater  t.  Wabash  Ry.  Co.,  212  Mo.  437, 
110  S.  W.  1084. 

So  exhaustive  and  logical  are  those  ob- 
servations of  Judge  Gantt  they  leave  nothing 
we  could  add  upon  that  subject  without  be- 
ing accused  of  repetition.  In  fact,  if  we 
correctly  understand  the  contention  of  coun- 
sel for  resx)ondent  In  that  regard,  they  do 
not  seriously  question  the  soundness  of  the 
position  taken  by  Judge  Gantt  in  that  case, 
but  seek  to  escape  the  conclusions  reached 
by  him  therein  by  contending  that  the  cause 
of  action  given  to  minor  children  for  the 
wrongful  death  of  their  parents  Is  not  a 
transmission  to  tliem  of  the  cause  of  action 
which  their  injured  father  or  mother  would 
have  had  had  he  or  she  survived  the  injury, 
but  is  a  new  cause  of  action  given  to  them 
in  the  first  Instance  because  of  the  wrongful 


taking  from  them  their  rights  to  the  care, 
support,  and  maintenance  their  parents  owed 
them  under  the  laws  of  the  state,  and  that 
such  rights  are  property  rights  within  the 
meaning  of  said  sections  96  and  97.  In  sup- 
port of  that  contention  said  counsel  cite  and 
rely  upon  the  following  authorities:  Behen 
V.  Transit  Co.,  186  Mo.  430,  85  S.  W.  346; 
Meekin  v.. Brooklyn  Heights  R.  Co.,  164  N. 
T.  145,  58  N.  E.  50,  51  L.  R.  A.  235,  79  Am. 
St  Rep.  635;  Countryman  v.  Railroad,  166 
N.  Y.  201,  59  N.  B.  822,  82  Am.  St  Rep.  040; 
Cooper  V.  Shore  Electric  Co.,  63  N.  J.  Law, 
558.  44  Atl.  633;  Pitkin  v.  Railroad,  94  App. 
Dlv.  31,  87  N.  Y,  Supp.  900;  Crapo  v.  City  of 
Syracuse,  98  App.  Div.  378,  90  N.  Y.  Supp. 
553;  Quinn  v.  Moore,  15  N.  Y.  432;  Yertore 
V.  Wiswall's  Ex'rs,  16  How.  Prac.  (N.  Y.) 
8;  People  ex  rel.  v.  Gill,  85  App.  Div.  195, 
83  N.  Y.  Supp.  135.  In  the  consideration  of 
this  question.  Judge  Valllant  in  the  case  of 
Behen  v.  Transit  Co.,  186  Mo.,  Toe.  cit  445, 
448,  85  S.  W.  346,  350,  said:  "But  now  we 
have  not  an  action  for  injuries  to  the  plain- 
tiff's person,  nor  an  action  to  recover  for 
the  mental  and  physical  suffering  of  bis 
mother,  but  the  action  for  compensation  for 
what  he  lost  by  bis  mother's  death.  The  ac- 
tion arises  not  under  tbe  common  law,  but 
under  our  statute  (section  2864,  Rev.  St 
1899),  which  is  mainly  copied  from  the  Eng- 
lish statute  (9  and  10  Vict  c.  93),  commonly 
called  'Lord  Campbell's  Act'  In  Seward  v. 
Vera  Cruz,  10  L.  R.  (App.  Cas.)  59,  the  ques- 
tion was:  Did  the  court  of  admiralty  under 
the  statute  which  gave  It  'Jurisdiction  over 
any  claim  for  damages  done  by  any  ship,' 
have  Jurisdiction  of  a  claim  arising  under 
Lord  Ompbell'a  act,  and  it  was  held  by  the 
House  of  Lords  that  It  had  not  The  lan- 
guage of  the  opinions  In  that  case  has  es- 
pecial reference  to  the  law  governing  pro- 
ceedings In  rem  in  admiralty,  but  the  nature 
of  the  action  given  In  Lord  Campbell's  act 
is  discussed  In  that  connection,  and  it  was 
held  that  that  act  created  a  new  action,  and 
did  not  merely  remove  a  restriction  from  the 
action  given  by  the  common  law.  It  is  there 
said  (loc.  cit  67):  'Lord  Campbell's  act  gives 
a  new  cause  of  action  clearly,  and  does  not 
merely  remove  the  operation  of  the  maxim, 
"Actio  personalia  moritur  cum  persona,"  be- 
cause the  action  is  given  in  substance  not 
to  the  person  representing  In  point  of  estate 
the  deceased  man,  who  would  naturally  rep- 
resent him  as  to  all  his  own  rights  of  action 
which  conld  survive,  but  to  his  wife  and 
children,  no  doubt  suing  in  point  of  form  in 
the  name  of  his  executor.' " 

In  4  Sutherland  on  Damages  (3d  Ed.)  { 
1260,  the  author,  dlscnsslng  statutes  modeled 
after  the  Elngllsh  statute,  says:  "The  death 
of  a  person  entitled  to  sue  pending  the  suit 
neither  abates  the  action  In  tbe  common-law 
sense,  nor  is  the  cause  of  action  to  be  com- 
pensated for  discharged;  but  in  such  a  case 
the  damages  which  may  be  recovered  will  be 
limited  in  duration  to  the  extent  of  the  life- 
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time  of  snch  person."  In  support  of  the 
text  the  author  cites  Cooper  v.  Shore  Electric 
Co.,  63  N.  J.  Law,  558,  44  Atl.  633,  and  Mee- 
kin  V.  Railroad,  164  N.  Y.  145,  58  N.  E.  50, 
51  L.  R.  A.  235,  79  Am.  St.  Rep.  635,  both  of 
which  sustain  the  text.  The  New  Jersey 
court  in  the  case  above  cited,  said  (loc  cit 
565,  5e6k  44  Atl.  633,  686):  "If  the  death  of 
the  beneficiary  before  the  end  of -the  litiga- 
tion discbarges  the  liability  of  the  wrong- 
doer, the  legislative  purpose  that  the  wrong- 
doer should  make  compensation  to  the  bene- 
ficiary for  the  pecuniary  injury  sustained  by 
him  would  be  defeated.  Such  a  construction 
would  be  contrary  to  the  policy  of  this  legis- 
lation, and  would  thrust  into  the  administra- 
tion of  a  statutory  proceeding,  which  our 
courts  have  declared  should  be  beneficially 
construed,  a  technical  rule  of  the  common 
law  of  harsh  injustice.  The  death  of  the 
beneficiary  pending  suit  will  have  a  control- 
ling Influence  over  the  quantum  of  recovery. 
The  personal  injury  sustained  would  be  lim- 
ited in  duration  and  extent  of  his  lifetime. 
But  the  death  of  the  beneficiary  pending 
suit  cannot  be  made  available  or  abrogate 
the  liability  of  the  wrongdoer  Incurred  for 
the  pecuniary  injury  already  sustained.  The 
right  to  compensation  vested  in  the  benefi- 
ciary immediately  upon  the  death  of  the  de- 
ceased. By  the  death  of  the  beneficiary 
pending  the  suit,  there  was  neither  an  abate- 
ment of  the  action  in  the  common-law  sense, 
nor  was  the  cause  of  action  to  be  compensat- 
ed for  discharged."  We  are  of  the  opinion 
that  the  right  of  action  In  this  case  on  the 
death  of  the  plaintiff  survived  to  his  admin- 
istrator. In  the  case  of  Meekln  v.  Brooklyn 
Heights  Ry.  Co.,  supra,  Judge  Vann  said: 
"The  Revised  Statutes,  which  are  modified 
to  some  extent  by  these  provisons  of  the 
Code,  authorize  an  executor  or  administrator 
to  maintain  an  action  'for  wrongs  done  to 
the  property  rights,  or  Interests  of  another' 
after  his  death  against  the  wrongdoer,  and, 
after  his  death,  'against  his  executors  or  ad- 
ministrators in  the  same  manner  and  with 
the  like  effect  In  all  respects  as  actions 
founded  upon  contract'  This  provision,  how- 
ever, does  not  extend  to  actions  for  slander, 
libel,  assault,  and  battery,  or  false  imprison- 
ment, nor  to  actions  'for  injuries  to  the  per- 
son of  the  plaintiff  or  to  the  person  of  the 
testator  or  intestate  of  any  executor  or  ad- 
ministrator.' 2  Rev.  St  (9th  Ed.)  p.  1907. 
The  question  therefore  is  whether  the  right 
of  action  created  by  the  act  of  1847  (Laws 
1847,  c.  450)  and  continued  by  the  Code  of 
Civil  Procedure,  is  to  recover  damages  for 
wrongs  done  to  the  property  rights  or  inter- 
ests of  another,  or  for  injuries  to  the  person 
of  the  decedent.  Some  confusion  has  arisen 
because  the  statute  creates  a  property  right 
out  of  an  injury  to  the  person,  and  confers 
It,  not  upon  the  one  Injured,  but  upon  his 
representatives,  for  the  benefit  of  his  wife 
and  next  of  kin.  The  theory  of  the  statute  Is 
that  damages  should  be  recovered  for  Inju- 


ries to  the  estate  of  the  beneficiaries  of  the 
action,  which  injuries  were  caused  by  the 
death  of  the  decedent  The  beneficiaries 
named  in  the  statute  sustain  such  a  legal 
relation  to  the  deceased  by  blood  or  marriage 
that  it  Is  presumed  they  would  have  been  pe- 
cuniarily benefited  by  his  continuance  in  life, 
and  hence  damages  are  allowed  for  a  wrong- 
ful act  or  omission  causing  his  death.  If 
he  had  lived,  the  support,  education,  or  serv- 
ices required  from  him  by  law,  as  well  as 
benefits  in  the  nature  of  gifts  conferred  in 
the  past  might  have  been  continued  to  the 
pecuniary  advantage  of  the  beneficiary.  So 
the  decedent  by  continuing  to  live  might  In- 
crease his  estate,  and  thus  increase  the 
amount  to  be  inherited  from  him  upon  bis 
death  in  the  course  of  nature."  In  the  case 
of  Quinn  v.  Moore,  supra,  the  court  used  the 
following  language:  "The  Interest  of  Mrs. 
Kerns  was  also  assignable.  In  respect  to 
purely  personal  torts.  It  is  true  that  at  com- 
mon law  the  right  of  action  ceases  with  the 
life  of  the  injured  party.  The  theory  of  the 
statute  is  that  the  next  of  kin  have  a  pe- 
cuniary interest  in  the  life  of  the  person  'kill- 
ed, and  the  value  of  this  interest  is  the 
amount  for  which  the  juiy  are  to  give  their 
verdict.  Neither  the  personal  wrong  or  out- 
rage to  the  decedent  nor  the  pain  and  suffer- 
ing he  may  have  endured  are  to  be  taken 
into  the  account  These  would  be  the  foun- 
dation of  the  action,  and  would  furnish  the 
criterion  of  damages,  if  deatl)  had  not  en- 
sued, and  the  injured  party  had  brought  the 
suit  But  the  claim  of  the  administrator 
and  through  him  of  the  next  of  kin  is  alto- 
gether different.  The  statute  imputes  to 
them  a  direct  pecuniary  loss  in  being  depriv- 
ed of  a  life  to  them  of  greater  or  less  value. 
For  example  In  the  present  case  James 
Kerns  was  a  minor.  His  mother  was  by  law 
entitled  to  bis  services  until  he  should  conoe 
of  age.  Of  these  she  was  deprived  by  the 
wrongful  or  negligent  act  of  the  defendants 
which  destroyed  bis  life.  The  common  law 
gave  no  action  for  this  Injury.  The  statute 
possibly  with  greater  justice  declares  a  dif- 
ferent principle,  and  holds  the  wrongdoer 
liable  to  make  compensation.  •  •  *  xhe 
interest  which  a  person  has  in  the  life  of  an- 
other on  whom  he  Is  dependent  or  to  whose 
services  he  Is  entitled,  the  Legislature  have 
chosen  to  regard  as  a  pecuniary  right  a 
right  having  the  essential  attributes  of  prop- 
erty, so  that,  when  It  Is  taken  away,  com- 
pensation is  due.  •  *  •  The  rights  and 
Interests  for  tortious  Injuries  to  which  this 
statute  preserves  the  right  of  action  have 
frequently  been  considered;  and  it  is  gen- 
erally conceded  that  they  must  be  pecuniary 
rights  or  interests  by  injuries  to  which  the 
estate  of  the  deceased  is  diminished.  •  »  • 
In  Hegerich  v.  Keddie,  99  N.  Y.  258,  1  N.  EL 
787,  52  Am.  Rep.  25,  it  was  held  that  the 
cause  of  action  for  damages  from  negligence 
resulting  in  death  abates  upon  the  death  of 
the  wrongdoer,  and  that  an  action  cannot  be 
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malntatned  against  his  representatives.  This 
Is  a  necessary  result  from  the  fact  that  the 
Code  modifies  the  Revised  Statntes  and  the 
common  law  as  to  the  personal  representa- 
tives of  the  person  injured,  and  not  as  to 
those  of  the  person  who  inflicted  the  Injury. 
LltUewood  V.  New  York,  89  N.  Y.  24,  42  Am. 
Bep.  271.  *  •  ♦  Thus  It  appears,  both 
from  the  statute  and  the  authorities,  that 
the  damages  awarded  for  the  negligent  act 
are  such  as  result  to  the  property  rights  of 
the  person  or  persons  for  whose  benefit  the 
cause  of  action  was  created.  Nothing  Is  al- 
lowed for  a  personal  Injury  to  the  personal 
representatives  or  to  the  beneficiaries,  but 
tlie  allowance  is  simply  for-  injuries  to  the 
estate  of  the  latter  caused  by  the  wrongful 
act  The  statute,  as  It  has  been  held.  Is  not 
simply  remedial,  but  creates  a  new  cause  of 
action  in  favor  of  the  personal  representa- 
tives of  the  deceased,  which  is  wholly  dis- 
tinct from,  and  not  a  revivor  of,  the  cause  of 
action,  which,  tt  he  had  survived,  he  would 
have  had  for  his  bodily  injury.  'Although  the 
action  can  be  maintained  only  in  the  cases  In 
which  it  could  have  been  brought  by  the  de- 
ceased if  he  had  survived,  the  damages  nev- 
ertheless are  given  upon  different  principles 
and  for  different  causes.'  In  an  action 
brought  by  a  person  injured,  but  not  fatally, 
by  the  negligence  of  another,  he  recovers  for 
bis  pecuniary  loss,  and  in  addition  for  his 
pain  and  suffering  of  mind  and  body,  while 
under  the  statute  it  Is  not  the  recompense 
which  would  have  belonged  to  him  which  is 
awarded  to  his  personal  representatives,  but 
the  damages  are  to  be  estimated  'with  refer- 
ence to  the  pecuniary  Injuries  resulting  from 
BQch  death  to  the  wife  and  next  of  kin  of 
such  deceased  person."  Whitford  v.  Panama 
R.  Co.,  23  N.  Y.  465,  489.  As,  in  the  language 
of  the  statute,  'the  damages  awarded  to  the 
plaintiff'  are  to  be  estimated  on  the  basis  of 
'a  fair  and  just  compensation  for  the  pe- 
cuniary Injuries  resulting  from  the  dece- 
dent's death  to  the  person  or  persons  for 
whose  benefit  the  action  is  brought,'  we 
think  the  Injury  1b  for  a  wrong  done  'to  the 
property,  rights,  or  Interests'  of  the  benefi- 
ciary, and  that  hence  the  cause  of  action 
8ur\ive8;  the  recovery.  If  any,  being  a  part 
of  his  estate,  the  same  as  It  would  have  been 
If  collected  and  paid  over  before  his  death. 
•  •  •"  The  Meekln  Case  has  since  been 
followed  in  New  York.  In  Countryman  v. 
Railroad,  16G  N.  Y.  209,  59  N.  E.  822,  82  Am. 
St  Rep.  640,  It  l8  said:  "In  Meekln  v.  Brook- 
lyn Heights  R.  Co.,  164  N.  Y.  145,  58  N.  E. 
50.  51  L.  R.  A.  235,  79  Am.  St  Rep.  635,  it 
Was  held  that  this  cause  of  action  is  a  prop- 
erty right  which  is  not  affected  by  the  death 
of  the  administrator,  who  Is  the  sole  next 
of  kin  of  the  decedent  and  vested  in  his  legal 
tepresentatlves."  In  Pitkin  v.  Railroad,  su- 
pra, where  the  sole  beneficiary  died  before 
the  trial.  It  was  held  that  the  action  did  not 
»bate.  In  discussing  this  question  the  court 
ttys:  "The  right  to  these  damages  is  a  right 
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of  property  which  accrues  at  the  moment  of 
.the  negligent  killing,  and  at  such  moment 
becomes  vested  in  the  beneficiary,  for  whose 
benefit  the  action  may  be  maintained.  The 
right  to  such  damages  which  thus  accrues 
becomes  an  asset  In  the  estate  of  the  bene- 
ficiary designated  by  the  statute,  and  the 
death  of  such  beneficiary  does  not  prevent 
or  terminate  a  right  of  action  to  recover 
damages  which  have  thus  been  by  him  suf- 
fered. Meekin  v.  Brooklyn  Heights  R. 
Co.,  164  N.  Y.  145,  68  N.  E.  50,  51  L.  R.  A. 
235.  79  Am.  St  Rep.  635." 

From  this  resume  of  authorities  cited,  It 
Is  seen  that  some  respectable  courts  sustain 
the  contention  presented  by  counsel  for  re- 
spondent, namely,  that  the  right  of  a  minor 
to  the  care,  support,  and  maintenance  of 
their  parents  is  a  property  right  and  that, 
when  they  are  deprived  of  that  right  by 
the  wrongful  killing  of  the  parent  the  cause 
of  action  created  by  sections  2864,  2865,  Rev. 
St  1809  (Ann.  St  1006,  pp.  1637,  1644),  and 
that  where  the  minor  dies  before  the  dam- 
ages  are  collected,  his  cause  of  action  will 
survive  under  said  sections  96  and  97  In 
favor  of  the  executor  and  administrator  of 
his  estate.  After  a  careful  consideration  of 
those  cases  and  the  reasons  advanced  by  the 
courts  for  so  holding,  the  conclusions  reach- 
ed  in  all  of  them  seem  to  me  to  be  un- 
sound, and  do  great  violence  to  the  ele- 
mentary principles  of  the  common  law  and 
the  statntes  providing  for  the  survival  of  mc- 
tions.  The  language  of  Judge  Valliant  be- 
fore quoted  from  in  the  case  of  ''.  It "i  v. 
Transit  Co.,  supra,  was  obiter,  and  was  in 
express  terms  overriiled  by  this  court  in  the 
case  of  Bates  v.  Sylvester,  supra.  So,  un- 
der those  conditions,  his  remarks  are  not 
authoritative  or  binding  upon  this  court  and 
are  entitled  to'  only  such  consideration  as 
should  be  given  to  the  Individual  opinion  of 
the  distinguished  and  learned  Jurist  who  ut- 
tered them,  which,  however,  carries  great 
weight  with  the  writer.  But  that  case,  like 
all  of  the  others  relied  upon  by  respondent's 
counsel,  ignored  the  distinction  between  the 
laws  that  govern  personal  rights  and  those 
that  govern  the  rights  of  property.  The  for- 
mer govern,  among  other  rights,  the  social 
and  domestic  relations  of  persons,  while 
the  latter  control  the  rights  of  property.  The 
violation  of  the  former  is  not  the  violation 
of  a  property  right  but  Is  the  violation  of 
a  social  duty  or  a  wrong  done  to  the  domes- 
tic relations.  A  wrong  done  to  society  Is 
denominated  a  misdemeanor  or  a  crime,  and 
those  to  the  domestic  relations  and  to  prop- 
erty are  called  civil  wrongs  or  torts.  The 
former  is  punishable  by  Imprisonment  or 
fine,  payable  to  the  state;  and  the  latter  is 
generally  righted  by  the  wrongdoer  paying 
the  damages  done  by  him  to  the  Injured 
party. 

By  applying  these  observations  to  the  case 
at  bar,  we  would  convict  appellant  of  vio- 
lating the  domestic  relations  of  re^ondent's 
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Intestate — that  Is,  of  wrongfully  taking  the 
lives  of  deceased's  father  and  mother,  and 
thereby  deprive  him  of  his  legal  rights  to 
have  his  parents  to  care  for,  support,  and 
educate  him,  for  which  he  Is  entitled  to  re- 
cover pecuniary  damages  in  dollars  and 
cents — but  It  would  clearly  be  a  misnomer 
to  say,  nor  could  It  be  logically  contended, 
that  the  wrongful  killing  of  deceased's  par- 
ents was  a  wrong  done  to  bis  property,  or 
to  his  property  rights.  It  would  be  Jiist  as 
logical  to  say  the  wrongful  killing  of  the 
husband  would  be  a  wrong  and  injury  to 
the  wife's  property  rights,  and  that,  upon 
her  death,  the  cause  of  action  given  to  her 
by  said  sections  2SG4  and  2865  would  upon 
her  death  under  said  section  90  survive  In 
favor  of  her  executor  and  administrator,  yet 
every  court  in  Christendom,  so  far  as  my 
knowledge  and  Investigation  has  gone,  are 
unanimous  in  holding,  under  those  stat- 
utes, her  cause  of  action  does  not  survive, 
but  abates  with  her  death.  But,  If  the 
minor's  cause  of  action,  which  Is  given  by 
the  same  statute  that  gives  to  the  wife 
hers,  does  not  abate  with  the  former's  death, 
then  by  what  process  of  reasoning  can  it  be 
logically  contended  the  wife's  cause  of  ac- 
tion abates  upon  her  death?  Certainly  such 
an  argument  cannot  be  based  upon  the 
ground  that  the  husband  did  not  owe  the 
wife  the  same  care,  support,  and  miilnte- 
nance  that  he  and  his  wife  owed  to  their 
minor  children.  Under  our  laws,  not  only 
docs  he  owe  her  the  same  duty,  but,  If  he 
does  not  perform  it,  she  may  sue  for  and 
compel  him  to  properly  care  for  and  support 
her,  Just  as  their  minor  children  may  do; 
and  not  only  that,  but  so  grave  is  the  of- 
fense of  the  husband  In  not  caring  for  and 
supporting  bis  wife  she  may  on  that  ac- 
count sue  for  and  obtain  a  divorce  from 
him.  Could  it  be  seriously  contended  that 
the  wrongful  killing  of  a  woman's  husband 
Is  an  Injury  to  her  property  rights?  I  think 
not;  yet  she  is  Just  as  much  entitled  to  the 
care,  society,  and  support  of  her  husband  as 
are  his  minor  children.  According  to  all 
laws,  excepting  the  cases  before  considered, 
the  unlawful  killing  of  a  husband  or  father 
is  a  wrong  done  to  the  personal  rights  of 
the  wife  and  the  child,  and  not  to  their  prop- 
erty rights.  Bates  v.  Sylvester,  supra.  Glbbs 
V.  Hannibal,  supra.  This  must  be  so  in  the 
very  nature  of  things,  for  sections  2864  and 
28(55  give  the  widow  and  minor  children  a 
cause  of  action,  even  though  the  husband 
and  father  had  no  property  or  income  of 
any  kind  whatever,  and  was  totally  inca- 
pable of  earning  a  dollar  for  his  own  support, 
much  less  to  care  for  and  support  them.  In 
fact,  his  mental  and  physical  conditions 
might  be  such  as  to  constitute  blm  a  must 
grievous  care  and  burden  to  them,  Instead 
of  a  comfort  and  supiwrt,  yet,  under  sec- 
tions 28G4  and  28(i5,  they  would  be  entitled 
to  a  recovery  for  his  unlawful  death.  If  that 
Is  true,  and  it  cannot  be  questioned,  then 


their  cause  of  action  Is  given  by  those  sec- 
tions, because  of  the  violation  of  their  do- 
mestic relations,  and  the  wrong  done  lo 
their  personal  rights,  and  not  because  any 
wrong  was  done  to  their  property  interest, 
for  be  had  none  to  be  injured.  And,  if 
those  sections  give  the  widow  and  minor 
children  a  cause  of  action  'for  the  wrongful 
death  of  their  husband  and  father,  because 
that  wrong  was  an  injury  to  their  property 
or  property  Interests,  then  clearly  in  a  case 
like  the  one  before  supposed  neither  of  thorn 
would  have  a  cause  of  action  under  those 
sections  against  the  wrongdoer.  That  Is 
self-evident.  Yet,  as  before  stated,  no  court 
in  Christendom  has  or  would  bold  that  the 
widow  or  minor  children  would  not  have  a 
cause  of  action  In  that  kind  of  a  case.  Again, 
the  minor  might  lack  Just  one  day  of  being 
of  age  when  his  father  or  mother  was  killed, 
still  that  fact  would  not  Interfere  In  the 
least  with  his  right  to  a  recovery  of  the; 
$5,000  under  the  first  section  mentioned,  or 
to  the  actual  damages  sustained  under  the 
latter.  That  being  true,  the  right  to  re- 
cover the  damages  could  not  be  based  upon 
the  Injury  done  to  bis  property  rights,  for, 
under  the  first  section,  he  would  recover  ?5,- 
000  when  under  no  circumstances  could  be 
expect  to  receive  but  a  few  dollars  at  the  out- 
side from  his  father  for  that  one  day's  care 
and  support  It  is  elementary  In  case  of  in- 
juries to  property  the  measure  of  damages  Is 
just  compensation,  and  not  a  penalty  of  $,">,- 
000,  no  more  or  no  less,  as  this  court  has 
repeatedly  held  must  be  paid  where  death 
ensues  under  the  former  section.  The  error 
learned  counsel  for  respondent  has  fallen  In- 
to, as  have  also  the  able  courts  whose  opin- 
ions he  relies  upon  In  support  of  his  conten- 
tion in  this  case,  consists  in  confusing  the 
pecuniary  loss  snstalned  by  a  minor  child 
caused  by  the  wrongful  death  of  his  or  her 
father  or  mother  with  the  damages  done  to 
his  or  her  property  or  property  interests  by 
a  wrongful  act  of  another.  While  tl;e  child 
has  sustained  a  pecuniary  loss  or  damage  in 
both  cases,  and  is  entitled  to  a  recovery  In 
each,  yet  the  Injury  to  the  one  ts  not  the 
same  as  the  injury  to  the  other.  The  former 
Is  an  Injury  to  his  personal  rights,  and  the 
latter  is  an  injury  to  property  rights;  nor 
is  the  measure  of  damages  the  same  in  each 
case,  as  before  pointed  out  This  palpable 
error  is  the  very  corner  stone  upon  which 
those  courts  which  entertain  different  views 
from  those  entertained  by  this  court  base 
their  entire  argument  In  favor  of  the  survival 
of  such  a  cause  of  action  under  sections  of 
their  statute  which  are  similar  to  sections 
96  and  97  of  our  statutes;  and  without  that 
false  basis  upon  which  to  rest  the  opinions 
of  those  able  courts  would  be  totally  desti- 
tute of  every  vestige  of  reason  and  plausi- 
bility to  support  them. 

Counsel  for  respondent  In  discussing  the 
cases  of  Beben  v.  Transit  Co.  and  Seward  v. 
Vera  Cruz,  supra,  betray  their  appreciation 
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of  the  weakness  of  the  argument  and  reason- 
ing advanced  by  those  courts  In  support  of 
their  holding  that  the  wrongful  killing  of  a 
parent  Is  an  Injury  to  the  property  rights  of 
his  minor  children  by  using  this  language: 
"The  argument  in  both  those  cases  is  to  the 
effect  that  the  statute  gives  a  right  of  ac- 
tion to  recover  the  pecuniary  loss  that  the 
plaintiff  has  sustained  in  the  death  of  the 
pel-son  killed.  The  arguments  in  both  cases 
would  apply  more  literally  to  a  case  arising 
nnder  the  next  succeeding  section  of  our 
damage  act  than  to' one  arising,  as  does  this 
case,  under  section  2864,  because  under  this 
section  the  damages  are  fixed  at  $3,000,  whilst 
In  the  next  section  the  Jury  may  give  such 
damages,  not  exceeding  $3,000,  as  they  may 
deem  fair  and  Just,  with  reference  to  the  nec- 
essary Injury  resulting  from  such  death  to  the 
surviving  parties  who  may  be  entitled  to  sue, 
and  also  having  regard  to  the  mitigating  cir- 
cumstances attending  such  wrongful  act,  neg- 
lect, or  default.  But,  although  the  statute 
flies  the  amount  of  damages  in  the  one  sec- 
tion and  leaves  it  to  be  fixed  by  the  Jury  In 
the  other,  there  is  no  difference  in  principle 
involved.  In  both  cases  the  damages  are 
given  as  compensation  to  the  plaintiff  for  his 
pecuniary  loss  in  the  death  of  the  person 
killed,  or  for  the  suffering  of  that  person." 
The  substance  of  these  remarks  of  counsel 
are  expressed  In  the  opinions  of  some  two  or 
three  of  the  courts  which  entertain  his  views 
upon  this  question  of  survival.  He,  as  well 
as  those  courts,  appreciates  the  fact  that.  If 
the  recovery  Is  had  under  section  2SC4,  the 
amount  of  the  verdict  and  Judgment  must 
be  for  the  penalty  of  that  statute,  namely, 
$5,000,  and  not  for  the  amount  of  the  peaml- 
ary  loss  the  child  has  sustained  by  reason  of 
his  being  deprived  of  his  legal  right  to  be 
supported  and  educated.  Such  a  verdict  and 
Judgment  is  necessarily  inconsistent  with  the 
idea  of  compensation  for  the  pecuniary  loss 
sustained  by  the  child,  yet,  If  respondent  Is 
entitled  to  a  re<iovery  at  all,  It  must  be  for 
the  entire  $5,000,  and  not  for  such  sum  as 
would  compensate  the  deceased  for  the  actual 
damages  sustained  by  him  in  consequence  of 
the  tmlawful  killing  of  his  father  and  mother. 
That  is  true  for  the  reason  that  had  the  de- 
teased  lived  he  could  have  recovered  only 
the  $5,000  penalty  prescribed  by  section  2864, 
and  not  Just  compensation  authorized  by  sec- 
tion 2865.  Casey  v.  Transit  Co.,  205  Mo. 
721,  103  8.  W.  1146.  It  must  therefore  fol- 
low that,  If  the  cause  of  action  survived  In 
favor  of  the  respondent,  It  must  have  been 
the  same  cause  of  action  which  his  Intestate 
had  while  living,  which  was  a  right  of  ac- 
tion for  the  recovery  of  $5,000  for  the  injury 
done  to  his  personal  rights,  and  not  to  his 
property  rights  or  Interests.  Consequently 
aectlons  96  and  97  have  no  application,  for 
the  reason  they  apply  only  to  actions  relating 
to  property  Interests.  Bates  v.  Sylvester,  su- 
Vn;  Gibba  r.  City  of  Hannibal,  supra.    Be- 


sides this,  there  Is  another  substantial  reason 
for  holding  the  theory  of  counsel  for  respond- 
ent Is  not  tenable;  and  that  is  if  sections 
2864  and  2866  confer  upon  the  minor  children 
a  cause  of  action  for  the  violation  of  their 
property  rights  within  the  meaning  of  sec- 
tions 96  and  97,  and  not  for  the  injury  done 
to  their  personal  rights,  then  section  2864, 
the  one  respondent  must  recover  upon  if  at 
all  is  clearly  unconstitutional,  null,  and  void, 
for  the  reason,  as  we  have  repeatedly  held, 
and  correctly  so  In  my  Judgment,  namely, 
that  whenever  a  passenger  dies  from  an  In- 
jury resultlug  from  the  negligence  of  a  serv- 
ant whilst  running  and  operating  a  train  of 
cars,  the  owner  thereof  under  section  28G4 
shall  forfeit  and  pay  the  sum  of  $5,000  to  the 
husband  or  wife  of  the  deceased,  and.  If 
there  be  no  husband  or  wife,  then  to  the  mi- 
nor children  of  the  deceased;  and  that  un- 
der such  facts  a  recovery  cannot  be  bad  for 
a  smaller  sum  under  section  2865.  Casey  v. 
Transit  Company,  supra.  The  reason  for  the 
distinction  made  by  the  Legislature  between 
the  two  sections  was  for  the  purpose  of  bet- 
ter protecting  the  traveling  public  against  the 
negligence  and  carelessness  of  common  car- 
riers. By  the  imposition  of  the  $5,000  penalty 
by  the  former  section  In  favor  of  the  bene- 
ficiaries named  therein,  the  Legislature  in- 
tended thereby  not  only  to  comi)ensate  them 
for  the  pecuniary  losses  sustained  in  conse- 
quence of  the  injury  done  them,  but  also  to 
Induce  carriers  to  exercise  a  higher  degree 
of  care  toward  the  traveling  public  and  for 
the  Individual  safety  of  the  passenger  than 
they  would  otheirwise  do.  It  Is  upon  that 
theory  the  constitutionality  of  that  section 
Is  maintained,  otherwise  It  would  be  open  to 
the  objections  that  it  authorized  the  taking 
of  private  property  for  private  use,  and  the 
taking  of  property  without  due  process  of 
law,  contrary  to  sections  20  and  30  of  article 
2  of  the  Constitution  of  1873  (Ann.  St.  1006, 
pp.  146,  166).  If  that  is  true,  then  it  cannot 
be  successfully  contended  that  section  2864 
was  enacted  simply  for  the  purpose  of  afford- 
ing compensation  for  the  damages  sustained 
by  the  beneficiaries  mentioned  therein,  as  is 
true  of  section  2865.  Consequently  this  case. 
If  maintainable  at  all,  was  properly  brought 
under  the  former  section,  and  could  not  have 
been  brought  under  the  latter.  So,  Instead  of 
these  sections  being  susceptible  of  the  con- 
struction suggested  by  counsel  for  respond- 
ent, namely,  to  afford  compensotlon  for  the 
damages  done  to  the  property  rights  of  the 
minor  children,  their  purpose  was  Just  the 
opposite — ^primarily,  to  secure  the  personal 
safety  of  the  passenger ;  and,  secondarily,  to 
compensate  those  who  should  be  damaged  by 
being  deprived  of  their  marital  and  parental 
relations  by  the  wrongful  act  of  the  carrier 
In  the  order  stated  In  said  section.  If  this  is 
not  true,  but  respondent's  contention  is, 
which  is  to  the  effect  that  both  of  these  ser- 
tlons  were  intended  to  compensate  the  minor 
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for  damages  done  to  his  property  Interests, 
then  clearly  section  2864  would  be  unconstitu- 
tional and  void,  for  the  reason  that  it  would 
then  discriminate  In  favor  of  the  property 
Interests  of  the  class  of  persons  mentioned 
therein,  which  provides  that  the  carrier  shall 
pay  to  them  greater  damages  for  the  Injuries 
done  to  their  property  Interests  than  the  car- 
rier Is  compelled  by  section  2865  to  pay  to  all 
other  persona  within  the  ^rlsdlctlon  of  the 
state  who  are  mentioned  In  the  latter  section 
for  doing  the  same  character  of  Injuries  to 
the  same  character  of  property  interests; 
and  that,  too,  notwithstanding  the  fact  that 
the  extent  of  the  damage  done  to  the  former 
may  not,  in  fact,  be  so  great  In  degree  as  that 
done  to  the  latter.  Under  each  section,  the 
death  of  the  parent  would  be  the  injury  done, 
and  the  damages  under  each  would  be  the 
taking  from  them  their  property  rights  to 
be  cared  for,  supported,  and  educated  by 
their  parents,  which,  under  the  former,  might 
not  be  for  a  period  of  more  than  one  day, 
and  under  the  latter  it  might  be  for  21 
years,  lacking  one  day,  and,  under  the  former, 
the  amount  of  the  compensation  to  be  award- 
ed would  have  to  be  $5,000,  no  more  nor  less, 
while  under  the  latter  it  might  be  one  dollar 
or  $5,000,  or  any  other  sum  within  those 
limits.  Clearly,  if  that  construction  of  re- 
spondent Is  to  be  placed  upon  those  sections, 
then  the  former  would  do  violence  to  section 
1  of  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States,  which  pro- 
vides that  no  state  shall  make  or  enforce 
any  law  which  shall  deny  to  any  person 
within  4ts  Jurisdiction  the  equal  protection 
of  the  laws.  And  any  construction  of  a  state 
statute  which  brings  it  in  conflict  with  that 
provision  of  the  federal  Constitution  will 
nullify  it  as  effectually  as  If  it  had  In  the 
first  Instance  been  enacted  in  conflict  with 
that  instrument.  Ylck  Wo  v.  Hopkins,  118 
U.  S.  356,  6  Sup.  Ct.  1064,  30  L.  Ed.  220. 
For  that  reason,  if  for  no  other,  respondent's 
construction  should  not  be  placed  upon  those 
sections.  Not  only  this,  but,  if  we  should 
adopt  the  construction  of  sections  2864  and 
28G5  contended  for  by  counsel  for  respondent, 
then  he  would  have  no  standing  in  court  for 
the  additional  reason  that  by  so  doing  wo 
would  necessarily  bring  section  2864  in  con- 
flict with  the  provision  of  the  Constitution  of 
the  United  States  before  mentioned,  and 
thereby  nullify  the  very  section  of  the  stat- 
ute upon  which  his  case  is  bottomed,  and 
without  which  neither  he  nor  bis  Intestate 
could  have  recovered  had  he  lived. 

There  is  another  reason  why  the  cause  of 
action  given  by  section  2864  to  Clifford  Ragel 
for  the  wrongful  death  of  his  father  and 
mother  did  not  survive  him  under  sections 


96  and  97  In  favor  of  the  administrator  of 
his  estate,  even  though  it  be  conceded  the 
latter  sections  apply  generally  to  personal  In- 
juries, as  well  as  to  injuries  done  to  property 
rights,  and  that  Is  this:  Where  there  are 
two  statutes  and  the  provisions  of  one  ap- 
ply specially  to  a  particular  subject,  which 
clearly  Includes  the  matter  in  question,  and 
the  other  general  in  its  terms,  and  such  that, 
if  standing  a^one,  it  would.  Include  the  same 
matter,  and  thus  conflict  with  each  other, 
then  the  former  act  must  be  taken  as  consti- 
tuting an  exception.  If  not  a  repeal  of  the 
latter  or  general  statute,  and  especially  is 
this  true  where  the  special  statute  was  en- 
acted subsequent  to  the  passage  of  the  gen- 
eral. This  rule  of  statutory  construction 
is  well  grounded  in  our  Jurisprudence,  as  la 
shown  by  the  following  adjudications: 
Ruschenberg  v.  Railroad,  101  Mo.  71,  61  S. 
W.  626 ;  State  ex  rel.  v.  Dabbs,  182  Mo.,  loc. 
cit.  366,  81  S.  W.  1148;  State  ex  rel.  v. 
Frazier,  98  Mo.  426,  11  S.  W.  973 ;  State  ex 
rel.  V.  Slover,  134  Mo.,  loc.  cit  19,  31  S.  W. 
1054,  34  S.  W.  1102.  It  is  perfectly  clear 
from  reading  these  statutes  that  the  provi- 
sions of  section  2864  provides  specially  who 
shall  sue  for  and  recover  the  penalty  given 
thereby  for  the  wrongful  death  of  the  parties 
referred  to  therein.  It  is  thus  seen  that  this 
particular  statute  provides  specially  and 
specifically  for  all  who  may  sue  for  the  pen- 
alty Imposed  by  said  section  28C4,  and  nei- 
ther the  executor  nor  the  administrator  of 
any  deceased  party  referred  to  therein  is 
Included  among  those  who  are  authorized  to 
sue  for  the  penalty.  The  entire  matter  is 
covered  by  that  section,  and  excludes  the  ap- 
plication of  any  other  statute  thereto.  While 
under  the  concession  before  made  sections  96 
and  97  might  be  sufficiently  broad.  If  standing 
alone,  to  embrace  suits  of  this  character,  and 
if  section  2804  is  not  to  be  considered  an  ex- 
ception to  the  latter  sections,  then  there 
would  be  a  clear  conflict  between  them ;  and, 
since  section  2864  was  subsequently  enacted, 
and  all  carried  from  one  revision  to  another 
for  over  50  years,  we  must  hold  It  to  be  ei- 
ther an  exception  to  the  former  sections  or  a 
repeal  of  them  to  the  extent  of  their  appli- 
cation to  the  actions  mentioned  in  sections 
2864  and  2SC5.  So,  viewing  this  case  from 
any  standpoint  you  may,  we  are  fully  satis- 
fled  that  ClUTord  Ragel's  cause  of  action  did 
not  survive  him,  but  abated  upon  his  death, 
and  we  must,  therefore,  hold  respondent  hai 
no  right  to  maintain  this  suit,  and  conse- 
quently has  no  standing  In  court 

The  Judgment  of  the  circuit  court  la  revera 
ed.  and  Judgment  will  be  here  entered  foi 
appellant    It  Is  so  ordered.    All  concur. 
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STATE  V.  HEATH. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

June  29,  1909.) 

1  Indictment  and  Infobmation   (|   1S9*)— 

Offenses  Included  in  Chaboe— Deqkees 

OF  Homicide. 

An  information,  charging  murder  in  the 
first  degree,  embraces  all  the  lower  grades  of 
the  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  593;  Dec.  Dig. 
I  189.«] 

2.  Indictment  and  Infobmation  (§  47»)— Al- 
legations— Sufficiency. 

An  information  charging  murder  in  the 
first  d^ree  need  not  allege  that  accused  bad 
t)«en  afforded  a  preliminary  examination  prior 
to  the  filing  of  the  information ;  the  statute  as 
to  a  preliminaiv  examination  going  merely  to 
the  regularity  oi  the  preliminary  proceedings. 

(Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  S  148;  Dec.  Dig.  { 
47.»] 

3.  Homicide  (S  307*)— Grades  of  Offense- 
Evidence— Instbuctions. 

The  court,  in  a  homicide  case,  must  submit 
the  grades  of  the  offense  as  shown  by  the  testi- 
mony of  the  state  and  by  the  testimony  of  ac- 
cuiK.'d,  though  the  testimony  of  the  accused  is 
onrorrobo  rated. 

[Cd.  Note. — For  other  cases,  see  Homicide, 
Ceut.  Dig.  U  63&-641 ;   Dec.  Dig.  {  307.»] 

4.  Homicide  (|  45*)— Manslauohteb— Pbot- 

OCATION. 

The  common-law  rule  that  words  of  re- 
proach, however  grievous,  or  contemptuous  or 
iDsnlting  actions,  without  any  assault  on  the 
pereon,  or  any  trespassing  against  lands  or 
goods,  do  not  reduce  the  kiiiing  to  manslaugh- 
ter, but  that  the  provocation  must  consist  of 
personal  violence  is  the  law  of  Missouri. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  S  09 ;   Dec  Dig.  {  45.*] 

8.  Homicide  (8  309*)— Manslaughteb— Pbov- 

OCATION. 

Where  the  provocation  consists  of  an  as- 
sault or  personal  violence  sufficient  to  arouse 
the  heat  of  passion  necessary  to  reduce  the  kill- 
ing to  manslaughter,  the  issue  of  manslaughter 
in  the  fourth  degree  must  be  submitted  to  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  S  649-«50;   Dec.  Dig.  |  309.»J 

6.  Homicide  (J  271*)— Manslauohteb— Pbov- 

OCATION. 

Whether  an  assault  aroused  the  heat  of  pas- 
sion necessary  to  reduco  the  killing  to  man- 
slaughter is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  8  565;  Dec.  Dig.  {  271.*] 

7.  Homicide  (J  113*)— Self-Defense. 

One  voluntarily  engaging  as  the  aggressor 
in  a  ditficulty  with  another  may  In  good  faith 
withdraw  therefrom;  and,  where  he  does  so, 
and  the  latter  pursues  him,  he  may  defend  him- 
self aud  use  necessaipr  force,  though  he  entered 
into  the  difficulty  with  the  felonious  intent  to 
do  the  latter  some  bodily  harm. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §  151 ;   Dec  Dig.  8  113.*] 

&  Homicide   (8   300*)  —  Self-Defense  —  IN- 

STBCCTIONS. 

To  warrant  the  court  in  giving  an  instruc- 
tion on  the  right  of  accused,  on  withdrawing  in 
food  faith  from  a  difficulty  voluntarily  entered 
into,  to  defend  himself,  there  should  be  some 
substantial  testimony  showing  that  accused,  aft- 


er the  commencement  of  the  difficulty,  in  good 
faith  sought  to  withdraw  from  it 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  8§  614-628;   Dec.  Dig.  8  300.*] 

9.  Homicide   (8   300*)— Instructions— Aequ- 
mentative  Instructions. 

An  instruction,  on  a  trial  for  murder  of  a 
teacher  by  a  patron  of  the  school,  that  accus- 
ed could  go  on  the  public  road  and  invite  a  con- 
versation with  decedent,  and  ask  the  reason  for 
bis  conduct  toward  a  child  of  accused,  and  that 
if  he  did  so,  and  decedent  displayed  a  knife  and 
threatened  accused,  who  had  good  reason  to  be- 
lieve, and  did  believe,  that  decedent  was  about 
to  carry  out  such  threat,  accused  could  use  all 
reasonable  means  to  protect  himself,  etc.,  was 

firoperly  refused,  because  it  commented  on  iso- 
ated  facts  and  was  argumentative. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8  618;    Dec  Dig.  §  300.*] 

10.  Homicide  (J   160*)- Evidence— Admissi- 

BILITT. 

Accused  may  show,  in  explanation  of  his 
possession  of  the  pistol  with  which  he  killed 
decedent,  that  he  had  previously  been  threat- 
ened with  great  personal  violence,  but  he  can- 
not show  the  details  of  the  threat,  especially 
where  the  state  did  not  contradict  the  testimony 
of  accused  that  his  life  had  been  threatened. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent.  Dig.  8  301 ;  Dec  Dig.  |  160.*] 

11.  Homicide   (8   286*)— Evidence— Instbuc- 
tions. 

Where  accused  showed,  in  explanation  of 
his  possession  of  the  pistol  with  which  be  killed 
decedent,  that  he  had  been  previously  threatened 
with  i>ersonal  violence,  tlie  court  need  not 
charge  on  the  right  of  accused  to  bear  arms  in 
necessary  defense  of  his  person,  for  the  issue 
was  whether  he  used  the  pistol  at  the  time  of 
the  killing  without  any  lawful  provocation,  or 
on  a  reasonable  apprehension  of  danger  to  pro- 
tect himself,  or  In  a  sudden  heat  of  passion 
aroused  by  a  lawful  provocation. 

[Ekl.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  8  286.*] 

12.  Homicide   (8  300*)— Evidence— Instbuc- 
tions. 

An  instruction,  on  a  trial  for  the  murder  of 
a  teacher  by  a  patron  of  the  school,  that  ac- 
cused, having  a  child  at  the  school,  could  inquire 
of  decedent  as  to  a  difficulty  between  decedent 
and  the  child,  and  to  bring  the  matter  to  the  at- 
tention of  the  directors  of  the  school  for  their 
action,  and  to  seek  to  have  the  punishment  of 
the  child  controlled  by  the  directors,  and  that  if 
accused  did  so  in  a  peaceable  manner,  he  acted 
within  his  rights  without  prejudice  to  his  right 
of  self-defense,  was  properly  refused  because  ar- 
gumentative. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  8  618 ;  Dec.  Dig.  8  300.*] 

13.  Witnesses    (8    398*)  —  Impeachment  — 
Foundation. 

Witnesses,  testifying  to  threats  made  by 
accused  against  decedent,  cannot,  in  the  absence 
of  the  laying  of  a  proper  foundation,  be  im- 
peached by  proof  that  they  made  the  threats 
sworn  to  as  having  been  made  by  accused. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  8  1274;   Dec.  Dig.  8  398.*] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty ;   F.  C.  Johnston,  Judge. 

Charles  Heath  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Revers- 
ed and  remanded. 

This  cause  is  now  pending  before  this 
court  upon  appeal  by  the  defendant  from  a 


*For  other  cases  lee  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  I!i07  to  date,  &  Reporter  Indexes 
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Judgment  of  the  circuit  court  of  Lawrence 
county,  Mo.,  convicting  him  of  murder  of 
the  second  degree.  On  the  5th  day  of  Au- 
gust, 1907,  the  prosecuting  attorney  of  Mc- 
Donald county  filed  in  the  circuit  court  of 
that  county  an  Information,  duly  verified, 
charging  the  defendant  with,  the  murder  of 
Clarence  Mosler,  which  Information,  omit- 
ting formal  parts,  was  as  follows:  "Joseph 
S.  Long,  prosecuting  attorney  within  and  for 
the  county  of  McDonald  and  state  of  Mis- 
souri, under  his  oath  of  office,  and  on  his 
knowledge.  Information,  and  belief.  Informs 
the  court  that  one  Charles  Heath,  at  the 
county  of  McDonald  and  state  of  Missouri, 
on  the  22d  day  of  February,  1907,  In  and 
upon  one  Clarence  Mosier,  then  and  there 
being,  feloniously,  willfully,  premedltatedly, 
deliberately,  on  purpose,  and  of  his  malice 
aforethought  did  make  an  assault,  and  with 
a  dangerous  and  deadly  weapon,  to  wit,  a 
pistol,  loaded  then  and  there  with  powder 
and  leaden  balls,  which  he,  the  said  Charles 
Heath,  in  his  right  hand  then  and  there  had 
and  held  at  and  against  him,  the  said  Clar- 
ence Mosler,  on  purpose  and  of  his  malice 
aforethought,  did  shoot  off  and  discharge, 
and  with  the  pistol  aforesaid,  and  the  leaden 
balls  aforesaid,  then  and  there  feloniously, 
willfully,  premedltatedly,  deliberately,  on 
purpose,  and  of  his  malice  aforethought,  did 
shoot,  strike,  and  penetrate  and  wound  him, 
the  said  Clarence  Mosier,  to  wit.  In  the  front 
part  of  the  body  of  him,  the  said  Clarence 
Mosier,  giving  to  him,  the  said  Clarence  Mo- 
sler, at  the  said  county  of  McDonald  and 
state  of  Missouri,  on  the  22d  day  of  Febru- 
ary, A.  D.  1907,  with  the  dangerous  and 
deadly  weapon,  to  wit,  the  pistol  aforesaid, 
in  and  upon  the  front  part  of  the  body  of 
him,  the  said  Clarence  Mosler,  one  mortal 
wound,  of  the  width  of  about  one  Inch  and 
of  the  depth  of  about  three  Inches,  of  which 
said  mortal  wound  he,  the  said  Clarence  Mo- 
sier, of  the  county  of  McDonald  and  state  of 
Missouri,  on  the  said  22d  day  of  February, 
1907,  then  and  there  of  the  mortal  wound 
aforesaid,  Instantly  died,  and  bo  the  said 
Joseph  S.  Long,  prosecuting  attorney  within 
and  for  McDonald  county,  state  of  Missouri, 
aforesaid,  under  bis  oath  of  office  and  upon 
his  knowledge,  information,  and  belief,  does 
say  that  he,  the  said  Charles  Heath,  him,  the 
said  Clarence  Mosler,  In  the  manner  and  by 
the  means  aforesaid,  feloniously,  willfully, 
premedltatedly,  deliberately,  on  purpose,  and 
of  his  malice  aforethought,  at  the  said  coun- 
ty of  McDonald  and  state  of  Mlssotu*!,  on  the 
22d  day  of  February,  A.  D.  1907,  did  kill 
and  murder  against  the  peace  and  dignity  of 
the  state."  To  this  information,  on  August 
8,  1907,  the  defendant  entered  a  plea  of  not 
guilty,  and  on  the  same  day  he  filed  an  ap- 
plication for  a  change  of  venue  from  McDon- 
ald county,  alleging  bias  and  prejudice  on 
the  part  of  the  inhabitants.  On  August  14th 
said  application  for  a  change  of  venue  was 
taken  up,  and  by  the  court  granted,  and  the 
cause  ordered  transferred  to  Lawrence  coun- 


ty. Defendant  duly  entered  into  a  recog- 
nizance for  his  appearance  In  said  county  to 
which  said  cause  hnd  been  transferred,  and 
the  cause.  In  conformity  to  the  order,  was 
transferred  to  the  Lawrence  county  circuit 
court,  and  all  proceedings  certified  to  that 
court  Subsequently,  on  November  26th,  the 
trial  of  said  cause  was  begun.  A  Jury  was 
duly  Impaneled  and  sworn  to  try  the  cause, 
and  the  trial  was  proceeded  with. 

There  is  but  little  dispute  as  to  what  the 
respective  witnesses  testified  to  upon  the 
trial  of  this  cause;  in  fact  learned  counsel 
for  appellant  in-  their  oral  argument  prac- 
tically conceded  that  the  learned  Attorney 
General  had  made  a  reasonably  fair  state- 
ment of  the  facts  as  shown  by  the  record 
disclosing  the  evidence.  Therefore  we  shall 
be  content  with  making  a  brief  statement  of 
the  facts  which  the  testimony  tended  to 
show  on  the  part  of  the  state,  as  well  as  the 
facts  the  evidence  tended  to  establish  on  the 
part  of  the  defendant 

On  the  part  of  the  state  the  testlmsny  In- 
troduced substantially  tended  to  prove  that 
the  deceased,  Clarence  Mosler,  was  teaching 
the  Saratoga  public  school,  and  had  been  so 
engaged  for  about  seven  weeks  preceding 
the  tragedy.  Defendant  was  a  patron  of 
this  school,  having  In  attendance  thereat  sev- 
eral children,  among  whom  was  a  daughter 
named  Lou,  of  about  16  years  of  age,  and  a 
son  named  John.  On  February  2l3t  said 
Lou  Heath  violated  one  of  the  rules  of  the 
school,  and  Mosier  attempted  to  adminLster 
punishment  by  whipping  her.  She  resisted 
his  efforts,  and  during  the  encounter  that 
followed  she  struck  him  over  the  head  with 
an  iron  poker,  and  thereupon  left  the  school- 
room and  went  to  her  home.  That  evening 
defendant  went  to  the  home  of  Mr.  Crispin, 
who  together  with  Mr.  Rorark  and  Mr.  Orff 
composed  the  hoard  of  directors  for  that 
district  While  there  he  stated  that  the 
teacher  had  sent  his  daughter  Lou  home 
from  school,  and  would  not  let  her  return, 
and  he  wanted  Mr.  Crispin  to  see  about  the 
matter,  as  he  wanted  his  children  to  go  to 
school.  He  said  he  paid  more  taxes  than 
anybody  else,  and  that  If  Mosler  whipped 
his  daughter,  or  any  of  his  children,  he 
would  make  him  walk  a  merrier  gait  than 
he  ever  did  walk. 

On  the  following  morning  defendant  ac- 
companied his  children  to  school,  and  de- 
manded that  Mosler  refrain  from  further 
punishing  his  children,  saying  that  he  was 
the  largest  taxpayer  in  the  district,  and  bis 
children  should  not  be  whipped.  Mosier  ask- 
ed defendant  to  leave  the  room,  saying  that 
he  was  disturbing  the  school,  and  defendant 
then  left,  and  again  went  to  the  home  of  Mr. 
Crispin.  Mr.  Rorark,  another  director,  ar- 
rived at  Crispin's  home  about  the  same  time, 
and  defendant  told  the  two  directors  that  he 
wanted  one  or  both  of  them  to  see  that  Mo- 
sier did  not  whip  his  daughter.  Rorark  lat- 
er said  that  he  had  seen  Mosler,  and  had 
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asked  blm  to  take  no  further  action  In  the 
matter  until  the  directors  had  acted,  and  de- 
fendant and  Rorark  thereupon  left,  and  went 
to  a  public  sale  that  was  being  conducted  at 
the  home  of  a  Mr.  Miller.  Just  before  the 
morning  recess  Mosler  again  attempted  to 
punish  Lou  Heath  in  the  same  manner  as  on 
the  preceding  day.  After  defendant  arriv- 
ed at  the  Miller  sale,  be  said  in  the  presence 
of  Newt  Warvin :  "That  little  school-teacher 
over  there  was  about  to  whip  me,  he  was  go- 
ing to  whip  Lou  yesterday,  and  she  hit  him 
over  the  head  with  a  poker,  and  broke  up  his 
switch  and  walked  out,  and  be  told  her  not 
to  return.  He  can't  make  a  scholar  quit 
school  that  way.  I  brought  her  back  this 
morning,  and  told  him  what  1  thought  of  him, 
and  he  told  me  to  get  out  of  the  house,  as  I 
was  disturbing  the  school.  I  told  him  to  put 
me  out,  and  he  replied  that  he  knew  better. 
He  won't  whip  her.  If  he  would  whip  one  of 
my  kids,  I'd  fiU  him  full  of  lead."  At  the 
morning  recess  defendant's  son,  John  Heath, 
who  was  in  school  when  Mosler  attempted 
to  punish  Lou  Heath,  left  the  school  and 
went  to  the  MiUer  sale.  After  arriving  there 
said  John  Heath  told  defendant  that  Mosler 
had  again  whipped  Lou.  Defendant  there- 
upon said,  in  the  presence  of  Taylor  Wil- 
liams: "I  told  him  not  to  whip  that  girl. 
God  damn  him,  I  told  him  not  to  whip  that 
girL  I'll  go  over  there  and  fix  it  with  him 
for  it."  He  also  said  in  the  presence  of  Jack 
Adcock :  "I  brought  the  girl  down  to  the 
Echoolhouse,  and  told  Mosler  not  to  whip  her 
that  morning,  not  to  lay  his  hands  on  her, 
and  if  be  did,  there  would  be  trouble.  Mo- 
sler told  me  that  be  would  give  me  to  under- 
stand that  he  was  running  the  school,  and  I 
told  him  it  was  more  than  he  had  t>een  do- 
ing." He  also  said  in  the  presence  of  George 
Shields,  after  being  told  by  his  son  John 
that  Mosler  had  whipped  Lou :  "Did  he  whip 
her?  I'll  go  down  there  and  crawl  on  him." 
He  also  said  in  the  presence  of  William  Ter- 
ry :  "I  told  him,  God  damn  him,  not  to  whip 
that  child.  This  occurred  this  morning.  111 
fix  him  when  I  get  there."  After  giving  ut- 
terance to  these  threats  he  walked,  in  com- 
pany with  his  son  John  and  brother  Jack 
Heath,  to  the  place  where  his  horse  was  tied, 
and,  after  engaging  in  some  conversation 
with  them,  mounted  his  horse  and  rode  away 
in  the  direction  of  the  schoolhouse.  When 
he  reached  the  residence  of  Mr.  Crispin,  a 
distance  from  the  schoolhouse  of  140  yards, 
he  dismounted,  tied  his  horse  at  the  gate, 
ind  entered  Crispin's  house.  He  stated  that 
his  son  John  bad  come  after  him,  as  Mosler 
had  whipped  Lou  again.  Mrs.  Crispin  then 
told  him  that  his  daughter  had  been  to  their 
bouse,  and  had  Informed  them  ttiat  Mosler 
had  again  whipped  Lou  Heath.  The  clock 
was  then  striking  12,  and  Mrs.  Crispin  an- 
nounced that  dinner  was  ready,  and  invited 
defendant  to  remain.  This  invitation  he  de- 
clined, and  left  the  house.  The  school  had 
been  dismissed  for  the  noon  hour,  and  Mo- 


sler and  the  school  children  were  coming 
down  the  road  towards  where  defendant  then 
was ;  Mosier  being  on  the  way  to  his  board- 
ing house.  Mosier,  at  that  time,  had  in  his 
hand  a  small  knife,  with  which  he  was  clean- 
ing his  nails.  Defendant  spoke  to  Mosier, 
saying,  "Hello,  hold  on  there,  you  damn,  dir- 
ty devU,"  or  words  similar  to  these.  Mosler 
thereupon  stopped,  and  defendant  approach- 
ed him,  saying:  "Why  did  you  whip  that 
girl?"  Mosier  replied  that  it  was  because 
she  had  violated  the  rules  of  the  school,  and 
further  told  defendant  to  go  on  and  attend 
to  his  business,  as  he  wanted  to  have  no 
trouble  with  him.  Defendant  thereupon  said 
that  they  were  going  to  have  trouble  whether 
Mosier  wanted  it  or  not.  Mosier  thereupon 
walked  away  in  the  direction  of  his  board- 
ing house,  saying  at  the  time,  "I  liave  got  to 
go  home  to  dinner."  Defendant  at  this  time 
was  cursing  and  abusing  Mosier,  while  Mo- 
sier was  doing  nothing  except  walking  to- 
wards his  boarding  house.  After  Mosier  had 
walked  a  short  distance  defendant  seized  two 
rocks  and  threw  them  at  Mosier,  who  dodged 
one,  the  other  striking  him  and  causing  him 
to  fall.  Mosier  thereupon  got  up  with  a  rock 
in  ills  liand  and  threw  same  at  defendant, 
and  began  to  run  from  defendant.  Defend- 
ant pursued  him,  and  after  running  some  dis- 
tance, Mosier  telling  defendant  not  to  fol- 
low, defendant,  after  getting  within  dose 
proximity  to  Mosler,  pulled  out  his  gun.  AIo- 
sler  stopped  and  turned,  and  took  hold  of 
the  pistol  then  pointed  at  him,  in  an  en- 
deavor to  push  it  away,  but  defendant  pre- 
vented this  by  seizing  Mosier's  hand.  Mosler 
said,  "Don't  shoot  me,"  at  which  time  de- 
fendant replied,  "Damn  you,"  and  fired  the 
fatal  shot.  Mosler  staggered  first  from  one 
side  of  the  road  to  the  other,  and  fell,  at 
which  place  he  died.  Soon  after  the  shoot- 
ing defendant's  daughter  Lou  asked  him  why 
he  had  shot  Mosler,  saying,  "I  told  you  not 
to  shoot  him."  He  said,  "By  God,  you  are 
the  cause  of  it."  Defendant  thereupon 
mounted  his  horse,  rode  by  the  body  of  de- 
ceased, and  returned  to  Miller's  sale,  and 
when  he  arrived  there  he  told  his  brother  of 
what  he  had  done,  and  asked  him  to  care  for 
bis  children  during  his  absence.  His  broth- 
er gave  him  $50  or  $00,  and  defendant  left 
the  country,  and  was  not  heard  of  for  three 
or  four  days,  at  which  time  he  surrendered 
to  the  officers. 

The  evidence  on  the  part  of  the  defendant 
tended  substantially  to  prove  that  defendant 
resided  within  about  a  mile  and  a  half  of 
the  Saratoga  schoolhouse,  and  was  the  father 
of  10  children,  some  of  whom  attended  the 
public  school,  among  them  being  a  daughter 
named  Lou  and  a  son  named  John.  He  had 
known  Mosler  only  since  he  began  teaching 
the  school. 

On  the  morning  of  February  2l8t  Lou  Heath 
was  turning  a  lead  pencil,  and  reading  there- 
from the  lettering  in  such  a  way  as  to  make 
a  whispering  sound,    Mosler  accused  her  of 
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'Whispering,  whlcb  sbe  denied,  and  in  this 
was  corroborated  by  her  sisters,  who  were 
immediately  in  front  of  her,  and  the  girl  who 
Was  Bitting  with  her.  Mosier  grabbed  and 
began  to  strllce  her  with  a  switch,  at  the 
same  time  knocking  her  against  the  stove 
and  benches,  and  badly  tearing  her  clothing. 
She  thereupon  seized  an  iron  poker  and  struck 
Mosier.  He  took  the  poker  from  her  hand, 
and  again  struck  her  with  the  switch,  which 
she  grabbed  and  broke.  She  thereupon  left 
the  schoolroom,  and  went  to  the  home  of  an 
uncle,  after  which  she  went  to  her  home. 
On  the  same  evening  defendant  went  to  the 
home  of  Mr.  Crispin,  and  asked  him  to  see 
Mosier  and  induce  him  to  permit  his  son 
to  use  and  recite  from  a  reader  different  to 
the  one  adopted  by  the  board.  On  the  fol- 
lowing morning  defendant,  in  company  with 
bis  children,  went  to  the  school,  and  asked 
Mosier  to  defer  further  action  relative  to  the 
school  trouble  until  the  board  bad  considered 
the  matter,  saying  he  was  willing  to  submit 
to  the  decision  of  the  school  board.  Mosier 
declared  that  defendant  had  come  there  to 
cause  trouble,  and,  after  agreeing  to  abide 
the  decision  of  the  school  board,  ordered  de- 
fendant from  the  schoolroom.  Defendant 
thereupon  left  and  went  to  Crispin's  home, 
where  he  met  two  of  the  directors,  Crispin 
and  Rorark,  and  it  was  there  agreed  that 
the  board  would  meet  the  following  day  and 
consider  the  matter.  Rorark  then  went  to 
the  Bchoolhouse,  and  informed  Mosier  of  the 
arrangement,  and  asked  him  not  to  punish 
Heath's  daughter  until  the  matter  had  been 
adjusted.  Rorark  thereupon  returned  to  Cris- 
pin's house,  and  he  and  defendant  together 
went  to  Miller's  sale.  Just  before  the  morn- 
ing recess  Mosier  told  Lon  Heath  that  she 
must  take  her  punishment,  whereupon  be  be- 
gan whipping  and  throwing  her  against  the 
seats.  This  she  resisted,  and  during  the 
scuffle  her  clothing  was  again  torn.  During 
the  morning  recess,  which  soon  followed,  de- 
fendant's son  left  the  school,  and  in  a  back 
went  to  the  Miller  sale,  and  Informed  his 
father  that  Mosier  had  again  punished  his 
daughter.  Defendant  thereupon  said  that  he 
would  go  and  see  the  board  of  directors,  and, 
after  talking  to  his  son  and  brother,  left 
the  sale  for  his  home.  Crispin's  residence 
was  on  the  way  to  defendant's  home,  and 
when  be  reached  that  place,  be  dismounted 
and  entered  Crispin's  house.  Soon  thereafter 
Mrs.  Crispin  announced  that  her  dinner  was 
ready,  and  defendant  left  the  house,  having 
promised  to  be  at  home  at  noon.  When  pass- 
ing out  of  Crispin's  gate,  he  saw  Mosier,  and 
addressed  him,  saying,  "Hello,  Mosier,  I  want 
to  speak  to  you  a  moment."  Mosier  said,  "All 
right,"  and  stopped.  Defendant  asked  him 
why  he  bad  whipped  his  daughter  after 
promising  not  to,  and  Mosier  said  It  was 
none  of  his  damn  business,  and  thereupon 
called  defendant  a  liar.  Defendant  replied 
in  the  same  language,  when  Mosier  Jumped 
up  In  the  road,  waved  his  hand,  and  swore 


that  he  would  cut  defendant  Into  shoe  strings, 
as  he  was  the  nerviest  little  man  that  ever 
came  to  Missouri.  Defendant  told  him  If 
be  would  put  down  his  knife,  he  would  strip 
off  and  fight  him  until  he  was  satisfied.  Mo- 
sier swore  that  he  would  not  fight  any  damn, 
big,  six-foot  son-of-a-bitch  without  a  knife, 
and  started  towards  defendant.  As  Mosier 
advanced  on  him,  some  of  the  witnesses  tes- 
tified that  defendant  threw  a  rock,  whereup- 
on Mosier  threw  one  at  him,  and  be  another 
at  Mosier.  Other  parts  of  the  testimony  for 
the  defendant  tend  to  show  that  Mosier,  the 
deceased,  and  the  defendant  picked  up  rocks 
about  the  same  time  and  commenced  throw- 
ing them.  The  rock  thrown  by  Mosier  struck 
defendant  on  the  head,  and  Mosier  continued 
to  rush  towards  defendant,  all  the  time  strik- 
ing and  cutting  at  him  with  the  knif&  De- 
fendant began  to  run  from  Mosier,  and  after 
retreating  some  distance,  Mosier  then  being 
close  to  him,  he  turned  and  continued  to 
back  away.  Mosier  still  pursued  him,  all 
the  time  striking  and  cutting  at  him  with 
the  knife,  and  at  one  time  cut  through  his 
ear.  After  defendant  had  retreated  a  dis- 
tance of  about  15  steps,  and  when  he  had 
backed  up  against  a  fence  and  could  retreat 
no  further,  he  shot  Mosier,  Just  as  Mosier 
was  making  a  lunge  at  him  with  the  knife. 
"He  shot  In  order  to  keep  Mosier  from  cut- 
ting him  to  pieces  with  a  knife."  After  shoot- 
ing Mosier  defendant  returned  to  the  place 
of  the  sale,  and  after  getting  some  money  from 
his  brother  left,  but  returned  to  the  county  In 
three  or  four  days,  and  surrendered  to  the 
officers. 

Four  or  five  years  prior  to  this  difficulty 
defendant  had  had  trouble  with  other  par- 
ties, and  on  that  occasion  a  note,  together 
with  a  bunch  of  switches,  had  been  left  at 
his  gate.  He  had  been  threatened  with  death 
or  great  bodily  harm. 

There  was  other  testimony  on  the  part  of 
the  defendant  tending  to  show  that  the  wit- 
nesses who  testified  to  threats  made  by  the 
defendant  against  the  deceased  were  on  un- 
friendly terms  with  the  defendant,  and  that 
the  threat,  as  testified  to  by  Williams  and 
Terry,  that  defendant  had  said  "he  would  go 
over  and  crawl  on  him"  (meaning  the  de- 
ceased) was  not  In  fact  true,  but  that  de- 
fendant said  "he  would  go  over  and  call  on 
the  board."  There  was  other  testimony  tend- 
ing to  show  that  the  defendant  was  not  at 
or  near  the  fire  where  Williams  and  Terry 
were  when  they  say  they  heard  threats,  and 
that  In  fact  he  was  not  nearer  than  30  or 
40  steps  of  the  fire. 

At  the  close  of  the  evidence  the  court  In- 
structed the  Jury  upon  murder  in  the  first 
and  second  degree,  as  well  as  upon  every 
subject  connected  with  the  commission  of  the 
offense  whlcb,  In  the  views  entertained  by 
the  court,  were  correct  declarations  of  law, 
applicable  to  the  testimony  developed  upon 
the  trial.  We  deem  it  unnecessary  to  here 
reproduce   the   instructions   given   or   those 
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refnsed,  bnt  during  the  course  of  the  opin- 
ion win  give  tbem  sucb  attention  as  In  onr 
opinion  tbelr  Importance  requires.  The  cause 
being  submitted  to  the  Jury  upon  the  evi- 
dence as  Introduced  and  the  Instructions  of 
the  court,  they  returned  their  verdict,  find- 
ing the  defendant  guilty  of  murder  of  the  sec- 
ond degree,  and  assessed  his  punishment  at 
Imprisonment  in  the  penitentiary  for  a  term 
of  40  years. 

Timely  motions  for  new  trial  and  in  arrest 
of  Judgment  were  filed,  and  by  the  court 
taken  up  and  overruled.  Sentence  and  Judg- 
ment were  entered  of  record  in  conformity  to 
the  verdict  returned,  and  from  this  Judg- 
ment the  defendant  prosecuted  his  appeal, 
and  the  record  Is  now  before  us  for  consid- 
eration. 

M.  E.  Benton,  Felix  Lindsay,  J.  A.  Stur- 
gls,  W.  B.  Skinner,  and  George  Hubbert,  for 
appellant.  Elliott  W.  Major,  Atty.  Gen.,  and 
Cbas.  O.  Revelle,  Asst  Atty.  Gen.,  for  the 
State. 

FOX,  J.  (after  stating  the  facts  as  above). 
The  record  In  this  cause  discloses  numer- 
ons  assignments  of  error  as  a  basis  for  the 
reversal  of  this  Judgment  However,  a  num- 
ber of  the  errors  complained  of  In  the  as- 
signment are  not  discussed,  or  even  alluded 
to,  by  learned  counsel  for  appellant  in  the 
brief  proper  where  the  legal  propositions  are 
presented  and  discussed.  We  will  give  such 
attention  to  the  complaints  of  appellant  as 
In  our  opinion  they  merit  and  their  impor- 
tance   requires. 

1.  The  information  in  this  cause  charges 
every  essential  element  necessary  to  con- 
stitute the  offense  of  murder  in  the  first  de- 
gree, and  that  embraces  all  the  lower  grades 
of  the  offense.  It  is  properly  verified,  and  is 
in  such  form  as  has  repeatedly  met  the  ap- 
proval of  this  court.  State  v.  Kindred,  148 
Mo.  270,  49  S.  W.  845;  State  v.  Barrlngton, 
198  Mo.  23,  05  S.  W.  235;  State  v.  Prlvltt, 
1T5  Mo.  207,  75  8.  W.  457. 

Directing  our  attention  to  the  suggestion 
that  the  information  does  not  allege  that  the 
defendant  was  afforded,  prior  to  the  filing  of 
such  information,  a  preliminary  examination, 
it  is  suflScient  to  say  that  this  allegation 
was  not  essential.  It  has  been  repeatedly 
held  by  this  court  that  the  provisions  of  the 
statute  poncemlng  a  preliminary  examina- 
tion go  merely  to  the  regularity  of  the  pre- 
liminary proceedings  respecting  the  arrest 
and  trial,  and  by  no  means  is  the  question  of 
preliminary  examination  Jurisdictional  in  the 
sense  that  the  state  must,  in  a  prosecution 
by  indictment  or  information,  allege  and 
prove  that  a  preliminary  examination  has 
been  afforded  the  accused.  This  proposition 
has  been  set  at  rest  by  the  express  rulings  of 
this  court,  as  well  as  in  other  Jurisdictions. 
State  V.  McKee,  212  Mo.  138,  110  S.  W.  729; 
Washburn  v.  People,  10  Mich.  383;  State  v. 
Jeffries,   210  Mo.  309,   109   S.   W.  614;. Ex 


parte  McLaughlin,  210  Ma  637,  109  S.  W. 
626. 

2.  This  brings  us  to  the  consideration  of 
the  most  serious  proposition  involved  In  this 
proceeding.  That  is  the  action  of  the  court 
in  declining  to  give  an  instruction  for  man- 
slaughter In  the  fourth  degree,  as  requested 
by  the  appellant  At  the  close  of  the  testi- 
mony, and  before  the  cause  was  submitted 
to  the  Jury,  learned  counsel  for  appellant 
prepared  an  Instruction  upon  manslaughter 
In  the  fourth  degree,  presented  it  to  the 
court  and  requested  that  it  be  given.  This 
request  was  denied.  In  addition  to  this  the 
record  discloses  that  after  the  court  declined 
to  give  the  Instruction  upon  manslaughter  in 
the  fourth  degree  as  presented  by  the  de- 
fendant, the  further  request  was  made  of  the 
court  to  instruct  the  Jury  properly  as  to  man- 
slaughter in  the  fourth  degree,  in  accordance 
with  the  law  in  such  cases  provided.  Upon 
such  request  being  made  the  court  ruled  that, 
upon  the  facts  in  evidence,  and  under  the 
law,  the  defendant  was  not  entitled  to  an  in- 
struction with  regard  to  that  degree  of  homi- 
cide, and  refused  any  such  instruction,  to 
which  action  and  ruling  of  the  court  the  de- 
fendant by  his  counsel  duly  preserved  his 
exceptions  at  the  time.  After  a  most  care- 
ful consideration  of  this  proposition,  and  an 
analysis  of  the  evidence  applicable  to  it  as 
disclosed  by  the  record,  we  see  no  escape 
from  the  conclusion  that  the  action  of  the 
trial  court  in  denying  the  request  for  an  in- 
struction for  manslaughter  in  the  fourth  de^ 
gree  constitutes  reversible  error. 

The  rule  is  well  settled  that  In  the  trial 
of  cases  of  this  character  the  trial  court  in 
declaring. the  law  upon  the  grades  of  crime 
to  which  the  testimony  is  applicable,  is  not 
warranted  In  confining  such  declaration  In 
the  submission  of  the  grades  of  the  offense 
to  the  case  as  made  out  by  the  state.  If 
there  Is  substantial  testimony  offered  by  the 
defendant,  even  though  it  only  consist  of  the 
testimony  of  the  defendant  himself,  which 
shows  a  state  of  facts  which  would  reduce 
the  grade  of  the  offense,  it  is  dearly  the 
duty  of  the  court  to  submit  the  issue  upon 
that  grade  of  crime  to  the  Jury.  It  makes 
no  difference  as  to  whether  the  facts  as  tes- 
tified to  by  the  witnesses  for  the  defendant 
are  true  or  false— so  far  as  the  application 
of  this  rule  is  concerned,  the  truthfulness  or 
falsity  of  the  testimony  as  given  by  the  wit- 
nesses is  a  question  for  the  Jury.  If  testi- 
mony is  introduced  before  the  court  and  Jury 
suflldent  to  reduce  the  grade  of  the  crime 
charged,  then  we  repeat  that  it  la  clearly  the 
duty  of  the  court  to  submit  that  issue  to  the 
Jury  upon  such  reduced  grade  of  the  offense. 

In  the  discussion  of  this  proposition  It  Is 
not  our  province  to  determine  whether  or 
not  the  facts  as  testified  to  by  the  witness 
for  the  defendant  were  true  or  false,  but  we 
simply  refer  to  the  testimony  as  introduced 
by  the  defendant  for  the  puri)ose  of  indicat- 
ing clearly  that  the  evidence  manifestly  was 
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sufficient  to  warrant  the  conrt  In  snbmlttlng 
the  Issue  to  the  Jury  as  to  the  lower  grade 
of  the  offense;  that  Is  to  say,  manslaughter 
in  the  fourth  degree.  The  record  discloses 
that  seven  or  eight  witnesses  testified  on  the 
part  of  the  defendant,  and  the  testimony  of 
such  witnesses  substantially  tended  to  prove 
the  following  state  of  facts,  which  occurred 
at  the  time  of  the  fatal  difficulty;  that  is 
to  say,  when  the  defendant  was  passing  out 
of  Crispin's  gate,  he  saw  Mosler,  and  ad- 
dressed him,  saying:  "Hello,  Mosler,  I  want 
to  speak  to  you  a  moment"  Mosier  said, 
"All  right,"  and  stopped.  Defendant  asked 
him  why  he  had  whipped  bis  daughter  after 
promising  not  to,  and  Mosier  said  it  was 
none  of  his  damn  business,  and  thereupon 
called  defendant  a  liar.  Defendant  then  call- 
ed Mosler  a  liar.  Mosler  jumped  up  in  the 
road,  waved  his  band,  and  swore  he  would 
cut  defendant  Into  shoe  strings,  as  he  was 
the  nerviest  little  man  that  ever  came  to 
Missouri.  Defendant  told  him  if  he  would 
put  down  his  knife,  he  would  strip  off  and 
fight  him  until  he  was  satisfied.  Mosier 
swore  that  he  would  not  fight  any  damn,  big 
six-foot  8on-of-a-bltch  without  a  knife,  and 
started  towards  defendant  As  Mosler  ad- 
vanced on  him,  some  of  the  witnesses  testi- 
fied that  defendant  threw  a  rock.  Other 
witnesses  testified  that  as  Mosier  advanced, 
he  and  the  defendant  picked  up  rocks  about 
the  same  time.  The  rock  thrown  by  Mosier 
struck  defendant  on  the  head,  and  Mosier 
continued  to  rush  toward  the  defendant,  all 
the  time  striking  and  cutting  at  him  with  a 
knife.  Defendant  began  to  run  from  Mosler, 
and  continued  to  back  away.  Mosler  still 
pursued  him,  all  the  time  striking  and  cut- 
ting at  him  with  a  knife,  and  at  one  time  cut 
him  through  his  ear.  After  defendant  bad 
retreated  a  distance  of  about  15  steps,  and 
when  he  backed  up  against  a  fence,  and 
could  retreat  no  further,  he  shot  Mosler,  just 
as  Mosier  was  making  a  lunge  at  him  with  a 
knife.  Manifestly  this  was  a  showing  of  a 
difficulty  between  the  defendant  and  the  de- 
ceased, in  which  the  deceased,  before  the  fa- 
tal shot  was  fired.  Inflicted  upon  the  defend- 
ant personal  violence. 

The  rules  of  law  applicable  to  the  nature 
and  character  of  the  provocation  which  must 
be  shown  In  order  to  reduce  a  killing  from 
murder  to  manslaughter  are  well  settled  in 
this  state.  In  State  v.  Bulling,  105  Mo.  204, 
15  S.  W.  367,  16  S.  W.  830,  the  distinction  be- 
tween the  degrees  of  passion  and  of  the  na- 
ture and  character  of  the  provocation  which 
arouses  such  passion  are  very  clearly  drawn. 
It  was  there  said:  "The  two  phases  or  de- 
grees of  passion  under  our  decisions  referred 
to  are:  First,  that  passion  which  Is  produc- 
ed by  a  just  provocation;  and,  second,  that 
passion  which  Is  produced  by  a  lawful  prov- 
ocation. Opprobrious  epithets.  Insulting  ges- 
tures, and  the  like  are  held  to  constitute  just 
provocation  In  this  state;  and,  where  the 
passion  or  excitement  of  mind  is  produced 


by  such  provocation  to  the  extent  that  it  ma- 
terially interferes  with  the  Judgment  and 
reason,  an  act  done  at  once,  under  its  imme- 
diate influence,  cannot  in  law  be  said  to  be 
done  deliberately,  and  the  actor  cannot  in 
law  be  said  to  be  in  a  cool  state  of  the  blood. 
A  homicide  committed  under  the  influence 
of  such  passion  is  not  murder  of  the  first, 
but  murder  of  the  second,  degree  under  our 
Criminal  Code.  This  passion,  thus  produc- 
ed, is  a  statutory  concession  of  the  frailty  of 
human  nature ;  but  before  It  can  operate  to 
mitigate  a  homicide  from  murder  of  the 
first,  to  murder  of  the  second,  degree,  tbe 
party  acting  under  its  influence  must  act 
suddenly,  and  before  he  has  time  to  reflect." 
In  that  same  case  It  is  made  clear  the  na- 
ture of  the  provocation  which  will  reduce 
the  homicide  to  manslaughter.  The  court, 
in  further  discussing  that  case,  says,  In 
speaking  of  the  provocation  necessary  to 
arouse  the  heat  of  passion,  which  would  re- 
sult in  reducing  the  crime  to  manslaughter: 
"This  court  has  held  that  'legal,'  'lawful,' 
'adequate,'  and  'reasonable,'  when  used  as 
adjectives  qualifying  'provocation,'  are  syn- 
onyms; and,  as  a  general  rule,  with  very- 
few  exceptions,  it  takes  an  assault  or  person- 
al violence  to  constitute  this  provocation." 

In  State  v.  Gordon,  191  Mo.  114,  89  8.  W. 
1025,  109  Am.  St  Hep.  790,  the  rule  as  ap- 
plicable to  manslaughter  was  stated  In  this 
language:  "At  common  law  words  of  re- 
proach, how  grievous  soever,  were  not  provo- 
cation sufficient  to  free  the  party  killing 
from  the  guilt  of  murder,  nor  were  contemp- 
tuous or  insulting  actions  or  gestures  'with- 
out an  assault  upon  the  person,  nor  was  any- 
trespassing  against  lands  or  goods,  to  have 
the  effect  to  reduce  the  guilt  of  killings  to 
a  grade  of  manslaughter.  The  provocation 
must  consist  of  a  personal  violence.  1  East's 
Pleas  of  the  Crown,  233 ;  4  Blackstone,  Com. 
201;  State  v.  Wieners,  66  Mo.  13.  And  the 
common-law  role  in  this  respect  Is  firmly  es- 
tablished In  this  state  by  a  long  line  of  deci- 
sions. State  V.  Starr,  38  Mo.  271;  State  v, 
Branstetter,  65  Mo.  149;  State  v.  Hill,  69  Mo. 
451;  State  v.  Elliott  98  Mo.  150.  11  S.  W. 
566;  State  v.  Gartrell,  171  Mo.  516-519,  71 
S.  W.  1045."  From  the  cases  herein  indicat- 
ed the  general  rule  Is  clearly  deduclble  that 
where  the  provocation  consists  of  an  assault 
or  personal  violence  sufficient  to  arouse  tbe 
heat  of  passion  necessary  to  reduce  the  of- 
fense to  the  grade  of  manslaughter,  the  issue 
upon  that  grade  of  the  offense  should  be  sub- 
mitted to  the  Jury.  The  question  as  to  wheth- 
er or  not  an  assault  or  personal  violence  did 
in  fact  arouse  the  heat  of  passion  necessary 
to  reduce  the  offense  to  the  grade  of  man- 
slaughter is  a  question  to  be  determined  by 
the  Jury  from  all  the  facts  In  the  case,  and 
it  is  the  duty  of  the  court  under  such  state 
of  facts,  to  submit  that  question  to  the  jury. 

In  State  v.  Sebastian,  215  Mo.  58, 114  S.  W. 
528,  it  was  Insisted  that  the  court  committed 
errpr  in  giving  an  instruction  for  manslaugb- 
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ter  In  the  fourth  degree.  This  court.  In  treat- 
ing of  that  proposition,  said:  "The  testi- 
mony of  the  defendant,  who  testlQed  in  his 
own  behalf  In  this  cause,  clearly  furnishes  a 
basis  for  the  giving  of  this  Instruction,  and  in 
fact  the  refusal  of  an  instruction  upon  man- 
slaughter in  the  fourth  degree,  under  bis  tes- 
timony, -would  have  constituted  error.  The 
defendant.  In  giving  an  account  of  this  diffi- 
culty, referring  to  the  deceased,  said:  'He 
picked  np  a  com  knife  and  struck  at  me.  I 
wag  about  10  feet  from  him,  and  he  took 
after  me,  and  I  ran,  I  reckon,  10  or  12  steps, 
and  be  commenced  hitting  me  with  the  corn 
knife  on  the  shoulder  and  ear.  I  never  shot 
until  they  hit  me.'  We  have  In  that  testi- 
mony an  assault  and  personal  violence  be- 
•  fore  the  fatal  shot  was  fired,  according  to  the 
testimony  of  the  defendant.  An  instruction 
for  manslaughter  In  the  fourth  degree,  based 
upon  that  testimony,  is  directly  in  harmony 
with  the  rules  of  law  as  announced  in  the 
case  heretofore  cited,  applicable  to  the  sub- 
ject of  manslaughter  In  the  fourth  degree. 
We  have  in  this  case  a  killing  done  by  the 
use  of  a  deadly  weapon — that  Is  to  say,  a 
pistol — and,  according  to  the  testimony  of 
the  defendant,  such  killing  was  not  done  un- 
til after  the  defendant  had  received  at  the 
hands  of  the  deceased  personal  violence  in 
the  nature  of  a  blow  with  a  com  knife. 
Therefore  we  are  of  the  opinion  that  It  was 
quite  appropriate  for  the  court  to  submit  to 
the  Jury,  upon  the  testimony  of  the  defend- 
ant the  question  as  to  whether  or  not  the 
hitting  of  him  prior  to  the  shooting  consti- 
tuted a  reasonable  provocation,  and  the  suf- 
ficiency of  such  provocation  to  arouse  in  the 
defendant  such  a  heat  of  passion  as  would 
render  the  killing  under  its  immediate  influ- 
ence simply  manslaughter  in  the  fourth  de- 
gree." 

In  State  v.  Weakley.  178  Mo.  413,  77  S.  W. 
525,  this  court  had  in  judgment  the  proposi- 
tion as  to  the  propriety,  under  the  state  of 
facts  as  developed  in  that  case,  of  the  giving 
of  an  instruction  for  manslaughter  In  the 
fourth  degree.  This  court,  speaking  through 
Judge  Burgess,  very  clearly  pointed  out  the 
duty  of  the  court  upon  the  facts  as  disclosed 
in  that  case.  He  said:  "It  has  been  said  that 
under  our  statute  manslaughter  In  the  fourth 
degree  includes  every  homicide,  not  Justi- 
fiable or  excusable,  which  was  manslaughter 
at  common  law,  and  which  is  not  excusable 
or  Justifiable,  or  is  not  declared  by  statute 
to  be  manslaughter  In  some  other  degree. 
State  V.  Edwards,  70  Mo.  480;  section  3477, 
Rev.  St.  1880;  State  v.  Watson,  95  Mo.  411,  8 
S.  W.  383.  Therefore,  'if  the  party  act  upon 
sudden  passion,  engendered  by  reasonable 
provocation,  the  existence  of  malice  will  be 
negatived,  and  the  killing,  though  Intention- 
al, will  be  manslaughter  In  the  fourth  de- 
gree.' State  V.  Curtis.  70  Mo.  504.  But  In 
order  to  reduce  the  offense  from  murder  to 
mnnslaugbter  the  killing  must  be  done  in  a 
beat  of  passion,  on  a  reasonable  provocation. 


without  malice  and  without  premeditation, 
and  under  circumstances  that  will  not  be 
Justifiable  or  excusable  homicide.  And  the 
passion  which  will  reduce  homicide  to  the 
grade  of  manslaughter  Is  an  excited  state  of 
the  mind  produced  by  some  lawful  provoca- 
tion, such  as  a  blow,  or  an  assault  of  any 
kind  upon  the  person.  State  v.  Ellis,  74  Mo. 
207.  It  was  the  duty  of  the  court  to  instruct 
the  Jury  upon  all  questions  of  law  arising  in 
the  case  which  were  necessary  for  their  in- 
formation in  giving  their  verdict  (section 
2627,  Rev.  St  1899  [Ann.  St  1906,  p.  1536]) ; 
and,  as  there  was  evidence  tending  to  show 
that  the  deceased  assaulted  the  defendant, 
and  struck  him  over  the  head  with  a  re- 
volver Just  before  defendant  shot  hhn,  which, 
if  true,  was  certainly  reasonable  provoca- 
tion, as  it  must  have  tended  to  arouse  that 
heat  of  passion  which  negatives  malice,  and, 
whether  it  did  so  or  not,  Should  have  been 
submitted  to  the  Jury,  and  the  court  erred  in 
failing  to  do  so,  when  Its  attention  was  call- 
ed to  the  fact  that  it  had  failed  to  Instruct 
the  Jury  upon  all  the  law  of  the  case  under 
the  evidence."  To  the  same  effect  is  the 
case  of  State  t.  Darling,  199  Mo.  169,  97  S. 
W.  592,  where  it  was  expressly  ruled  that 
the  evidence  disclosed  by  the  record  tended  to 
show  that  it  the  defendant  was  first  assault- 
ed by  the  deceased,  it  was  error  for  the  court 
to  refuse  to  give  an  instruction  for  man- 
slaughter In  the  fourth  degree,  and  th6  Judg- 
ment of  the  trial  court  was  reversed  and  re- 
manded upon  the  ground  of  such  refusal. 

We  see  no  necessity  for  pursuing  this  sub- 
ject further.  That  the  state  of  facts  as  here- 
in indicated,  as  shown  by  the  evidence  by 
numerous  witnesses  on  the  part  of  the  de- 
fendant, made  it  the  duty  of  the  trial  court 
to  give  an  instruction  upon  manslaughter  in 
the  fourth  degree,  there  can  be  no  question. 
As  was  said  in  State  v.  Weakley,  supra,  "this 
evidence,  if  true,  was  certainly  reasonable 
provocation,  as  it  must  have  tended  to  arouse 
that  heat  of  passion  which  negatives  malice, 
and,  whether  it  did  so  or  not,  should  have 
been  submitted  to  the  Jury,  and  the  court 
erred  in  failing  so  to  do." 

3.  Appellant  next  Insists  that  the  court  er- 
roneously declared  the  law  by  its  Instruction 
No.  10.  This  instruction  was  as  follows: 
"The  court  Instructs  the  Jury  that,  if  you 
believe  from  the  evidence  that  the  defendant 
did  voluntarily  engage  in  the  difficulty  with 
Mosler,  yet  he  had  the  right  to  abandon  the 
conflict  and  retire  therefrom;  and.  If  it  be 
found  from  the  evidence  that  he  did  in  good 
faith  so  attempt  to  withdraw  from  said  diffi- 
culty, but  that  Mosler  pursued  and  pressed 
hard  on  him  with  knife  or  stone,  so  that  it 
became  necessary  to  kill  the  said  Mosler  to 
save  the  defendant  from  great  bodily  harm 
or  from  death,  then  the  defendant  had  a 
right  to  defend  himself,  and  to  use  such  force 
as  was  reasonably  necessary  to  defend  him- 
self from  death  or  great  bodily  harm,  and 
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this  Is  true,  even  though  the  defendant  was 
the  aggressor,  provided  you  further  believe 
from  the  evidence  that  the  defendant  did  not 
enter  Into  the  dlfflcnlty  intending  at  the  time 
to  kill  the  deceased,  or  do  him  some  great 
bodily  barm."  After  a  careful  analysis  of 
that  Instruction  it  seems  to  correctly  declare 
the  law  In  harmony  with  the  well-settled 
rules  applicable  to  that  subject  until  It  reach- 
ed the  concluding  portion  of  that  Instruc- 
tion. It  fully  informed  the  Jury  that  the 
defendant  bad  the  right,  in  good  faith,  to 
withdraw  from  the  dUSculty,  and  that  if  they 
believed  from  the  evidence  that  he  did  in 
fact  in  good  faith  withdraw  from  the  diffi- 
culty, and  deceased  pursued  him,  the  defend- 
ant had  a  right  to  defend  himself  and  to  use 
such  force  as  was  necessary  to  defend  him- 
self from  death  or  great  bodily  harm,  even 
though  he  in  the  first  instance  was  the  ag- 
gressor, but  the  concluding  part  of  the  in- 
struction is  inconsistent  with  the  other  por- 
tion of  it,  and  clearly  not  in  harmony  with  the 
well-considered  adjudications  by  this  court. 
After  proi^erly  declaring  the  law  the  court 
then  concluded  the  declaration  by  saying: 
"Provided  you  further  believe  from  the  evi- 
dence that  the  defendant  did  not  enter  into 
the  difficulty  intending  at  the  time  to  kill 
the  deceased  or  do  him  some  great  bodily 
harm." 

In  State  ▼.  Cable,  117  Mo.  380,  22  S.  W. 
953,  the  correct  rule  applicable  to  this  sub- 
ject was  very  clearly  announced  by  this 
court,  speaking  through  Judge  Burgess.  It 
was  there  said:  "It  is  a  well-established  rule 
of  criminal  law,  that,  although  a  person  may 
voluntarily  enter  into,  and  engage  in,  a  diffi- 
culty, he  may  abandon  the  conflict,  and  if  he 
does  so  In  good  faith,  and  is  pursued  by  his 
antagonist,  he  may,  when  hard  pressed,  al- 
though in  the  first  place  the  aggressor,  if  it 
becomes  necessary  to  take  life  in  order  to 
save  nis  own,  he  will  be  Justifiable  in  doing 
so.  If  defendant  had,  in  good  faith,  with- 
drawn from  and  abandoned  the  controversy, 
and  deceased  pursued  him,  then  defendant 
was  not  deprived  of  the  right  of  self-defense, 
because  of  having  first  brought  on  or  volun- 
tarily entered  Into  it"  In  State  v.  Partlow, 
00  Mo.  608,  4  S.  W.  14,  D9  Am.  Rep.  31,  this 
court.  In  treating  of  this  subject,  did  so  in 
this  language:  "Though  a  man  should  be  In 
the  wrong  in  the  first  instance,  yet  *a  space 
for  repentance  is  always  open,  and  where  a 
combatant  in  good  faith  withdraws  as  far 
as  he  can,  really  intending  to  abandon  the 
conflict,'  and  his  adversary  still  pursues 
him,  then,  if  taking  life  becomes  necessary 
to  save  his  own,  he  will  be  Justified.  1  Bish- 
op on  Criminal  Law  (5th  Ed.)  $  871;  Horri- 
gan  &  Thompson  on  Self -Defense,  227;  Fos- 
ter, 270."  In  State  v.  Lockett,  1C8  Mo.  480, 
C8  S.  W.  503,  after  reviewing  the  evidence  as 
disclosed  by  the  record  in  that  case,  it  was 
said:  "The  evidence  tends  to  show  that  de- 
fendant withdrew  from  the  conflict  in  good 


faith,  intending  to  abandon  it;  and,  where 
this  is  the  case,  his  right  of  self-defense  will 
revive  upon  such  withdrawal  being  made  as 
aforesaid,  notwithstanding  he  began  the  com- 
bat  with  a  felonious  and  murderous  design. 
This  point  is  absolutely  settled  by  authority. 
State  V.  ParUow,  90  Mo.,  loc.  dt  627,  C28, 
4  S.  W.  14,  59  Am.  Rep.  31,  and  authorities 
cited;  State  v.  Cable,  117  Mo.,  loc.  cit  385, 
22  S.  W.  953."  In  support  of  the  correctness 
of  the  instruction  now  being  considered  the 
learned  Attorney  General  directs  our  atten- 
tion to  the  case  of  State  y.  Gordon,  191  Mo. 
114,  89  S.  W.  1025,  109  Am.  St  Rep.  790.  It 
was  there  said:  "If  he  provoked  the  combat, 
or  produced  the  occasion  in  order  to  have 
a  pretext  for  killing  his  adversary,  or  doing 
him  great  bodily  harm,  the  killing  will  be 
murder  in  the  first  degree,  no  matter  to  what 
extremity  he  may  have  been  reduced  in  the 
combat  If,  on  the  other  hand,  he  had  no 
felonious  intent,  intending  merely  an  ordi- 
nary battery,  and  during  the  progress  of  the 
fight  is  compelled  to  take  the  life  of  bis  ad- 
versary in  order  to  save  his  own,  he  is  guilty 
of  manslaughter;  or  If,  having  entered  into 
a  fight  without  felonious  Intent,  he  seeks  In 
good  faith  to  abandon  it,  and  withdraws  as 
far  as  he  can,  and  his  adversary  still  pursues 
him,  then  If  necessary  to  save  his  own  life  he 
slay  his  opponent,  he  will  be  Justified." 

It  is  clear  that  this  court,  in  the  discussion 
of  the  proposition  Involved,  simply  had  in 
view  the  particular  facts  as  disclosed  by  the 
record  in  that  case.  There  was  testimony  on 
the  part  of  the  state  Indicating  tliat  the  de- 
fendant commenced  the  difficulty  by  an  ordi- 
nary battery,  and  the  language  used  by  this 
court  wherein  it  was  said :  "Having  entered 
into  a  fight  without  felonious  intent  he  seeks 
in  good  faith  to  abandon  it  and  withdraws 
as  far  as  be  can,  and  his  adversary  still 
pursues  him,  then  if  necessary  to  save  his 
ow^n  life  he  slay  his  opponent  be  will  be  Jus- 
tified"— manifestly  was  not  for  the  purpose 
of  announcing  the  rule  that  there  could  not 
In  good  faith  be  an  abandonment  of  a  diffi- 
culty where  it  was  entered  into  with  a  felo- 
nious intent  Obviously  the  court  in  the  Gor- 
don Case  was  announcing  the  rule  of  law  as 
applicable  to  the  particular  facts  developed 
in  that  case,  and  did  not  intend  to  overrule 
the  well-settled  rule,  which  has  l>een  rei>eat- 
edly  announced  by  this  court,  that  there 
can  be  an  abandonment  and  withdrawal  from 
a  difficulty  in  good  faith,  whether  it  was  en- 
tered into  with  a  felonious  intent  to  do  some 
great  bodily  harm  or  not  It  is  only  neces- 
sary to  suggest  as  to  this  proposition  that 
upon  a  retrial  of  the  case  it  should  not  be 
overlooked,  in  order  to  warrant  the  giving  of 
the  instructiou  now  under  consideration,  that 
it  is  essential  that  there  should  be  some  sub- 
stantial testimony  tending  to  show  that  the 
defendant,  after  the  commencement  of  the 
difficulty,  in  good  faith  sought  to  withdraw 
from  it,  and,  unless  there  is  some  substan- 
tial testimony  showing  that  state  of  facts. 
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the  Instruction  should  not  be  given  at  all; 
but,  should  the  facts  warrant  the  giving  of 
the  Instruction  now  under  conBideratlon,  it 
should  be  so  modified  as  to  harmonize  with 
the  cases  herein  Indicated  of  State  t.  Cable, 
State  V.  Lockett,  and  other  cases  cited. 

4.  Numerous  other  complaints  are  assigned 
concerning  the  giving  and  refusing  of  in- 
structions. As  before  Indicated,  this  case 
must  be  retried,  and  It  is  dlfBcult  for  this 
court  to  foreshadow  what  the  testimony  will 
be  in  the  next  trial.  To  undertake  to  discuss 
each  and  every  instruction  the  correctness  of 
which  is  challenged,  and  the  complaints  as  to 
the  instructions  refused,  would  obviously  ex- 
tend this  opinion  to  an  unreasonable  length. 
There  were  too  many  instructions  given  In 
this  case,  as  well  as  too  many  requested, 
which  were  refused.  This  case  Is  not  abso- 
lutely unlike  many  other  cases  in  which  the 
charge  of  murder  was  being  investigated,  and 
It  would  be  well  for  the  trial  court,  upon  the 
retrial  of  this  cause,  not  to  be  unmindful  of 
the  many  approved  precedents  which,  with 
very  slight  changes,  could  be  made  applicable 
to  the  facts  developed  upon  the  trial  of  this 
case. 

Appellant  complains  of  the  refusal  of  In- 
Btruction  D.  This  instruction  undertook  sub- 
stantially to  Inform  the  Jury  that  the  defend- 
ant had  a  right  to  go  upon  the  public  road 
and  Invite  a  conversntion  with  Hosier,  and 
ask,  as  a  parent  and  school  patron,  the  rea- 
son for  his  conduct  toward  defendant's 
daughter,  and  if  he  did  so,  and  thereupon 
Mosler  displayed  a  knife  and  threatened  to 
cut  defendant,  and  defendant  had  good  rea- 
son to  believe,  and  did  believe,  that  Mosler 
was  about  then  and  there  to  carry  out  such 
threat,  the  defendant  had  a  perfect  right  to 
use  all  such  reasonable  means  and  force  as 
were  In  his  power  to  protect  himself,  and 
such  act  of  defendant,  in  beginning  the  con- 
versation under  such  circumstances,  could 
not  be  said  to  be  the  beginning  of  a  difficulty 
that  would  cut  off  or  abridge  the  right  of  de- 
fendant to  defend  himself  against  such  vio- 
lence, etc.  In  our  opinion  this  instruction 
was  properly  refused.  It  was  nothing  more 
nor  less  than  selecting  certain  isolated  facts, 
and  undertaking  to  comment  upon  them.  It 
savors  entirely  too  much  of  an  argument  to 
the  jury.  The  court  in  the  instructions  giv- 
en had  fully  informed  the  Jury  that,  before 
the  defendant's  right  of  self-defense  could 
be  abridged,  it  was  absolutely  essential  for 
them  to  find  that  he  began  the  quarrel  or 
provoked  the  dlfflculty  for  the  purpose  of  tak- 
ing advantage  of  the  deceased,  and  of  taking 
his  life  or  of  doing  him  some  great  bodily 
harm.  The  Jury  had  heard  the  testimony 
concerning  the  defendant's  conduct  in  going 
npon  the  public  road  and  the  conversation 
between  him  and  Mosler,  and  manifestly.  If 
the  Jury  believed  defendant  merely  went  up- 
on the  public  road,  and  in  good  faith  asked 
the  deceased  the  reason  for  his  conduct  to- 
ward bis  daughter,  and  the  deceased  there- 


upon displayed  a  knife  and  threatened  to  cut 
defendant,  and  acted  In  such  a  manner  as  to 
Justify  apprehension  of  immediate  danger, 
they  would  not  find  that  the  defendant  ei- 
ther commenced  the  quarrel  or  provoked  the 
difficulty.  This  court  has  uniformly  and 
repeatedly  condemned  instructions  which  un- 
dertook to  treat  of  Isolated  facts  which  may 
be  developed  upon  the  trial. 

What  has  been  said  as  heretofore  indicat- 
ed respecting  instruction  D  is  equally  appli- 
cable to  instructions  E  and  J.  Upon  the  trial 
defendant  Introduced  testimony  tending  to 
prove  that  he  had  previously  been  threaten- 
ed with  great  violence  to  his  person.  This 
testimony  was  doubtless  introduced  for  the 
purpose  of  explaining  to  the  Jury  why  he  had 
upon  his  person  a  pistol  at  the  time  of  this 
difficulty.  This  testimony  was  admissible  as 
explanatory  of  the  possession  of  such  pistol. 
Upon  this  state  of  facts  appellant  requested 
the  court  to  give  Instruction  E,  which  recited 
that  the  defendant  had  the  right,  under  the 
Constitution  and  laws  of  this  state,  to  bear 
arms  in  the  necessary  defense  of  his  person ; 
and,  if  the  Jury  believed  that  he  had  pre- 
viously been  threatened  with  death  or  great 
bodily  harm,  and  had  good  reason  to  believe 
it  necessary  to  carry  a  pistol  in  defense  of 
his  person,  then  under  the  law  he  had  the 
right  to  carry  and  use  It  In  the  necessary  de- 
fense of  his  person,  and  that  he  should  not 
suffer  any  prejudice  in  this  cause  on  account 
of  carrying  a  pistol.  The  court's  action  In 
declining  to  give  that  Instruction  was  entire- 
ly proper.  The  defendant  was  not  upon  trial 
for  carrying  a  concealed  weapon ;  and,  while 
in  the  progress  of  the  trial  he  had  the  right 
to  explain  why  he  had  a  weapoi^,  yet  mani- 
festly it  will  not  be  seriously  contended  that 
a  Jury  would  undertake  to  abridge,  or  in  any 
way  lessen,  the  defendant's  right  of  self-de- 
fense if  the  facts  and  circumstances  war- 
ranted the  exercise  of  such  a  right,  from  the 
mere  fact  that  he  had  in  his  possession  a 
pistol. 

The  proposition  involved  In  this  instruc- 
tion was  in  Judgment  before  this  court  in 
State  V.  Benfrow,  111  Mo.  589,  20  S.  W.  299. 
That  was  a  case  of  murder,  where  the  de- 
fendant was  charged  with  killing  an  officer. 
In  that  case,  as  in  the  case  at  bar,  defend- 
ant undertook  to  excuse  and  Justify  himself 
for  carrying  a  pistol  and  drawing  it  on  the 
occasion,  on  the  ground  of  a  feud  existing  be- 
tween certain  parties,  and  that  threats  of 
violence  had  been  made  against  him,  and 
that  he  had  reason  to  believe  that  such 
threats  would  be  carried  into  execution.  In- 
structions were  requested  similar  to  the  one 
now  under  discussion,  asserting  the  proposi- 
tion that,  under  such  circumstances  as  were 
shown  by  the  evidence,  the  defendant  had  the 
right  to  arm  himself  and  carry  a  pistol  on 
the  day  of  the  homicide.  It  was  expressly 
ruled  In  that  case  that  these  facts  may  have 
availed  the  defendant  as  a  defense  In  a  prose- 
cution for  carrying  concealed  weapons  bad 


Digitized  by 


Google 


158 


121  SOUTHWESTERN  REPORTEB. 


(Mo. 


he  been  arrested  and  tried  for  that  offense, 
but  as  applicable  to  that  case  It  furnishes  no 
excuse  or  Justification  for  the  unlawful  use 
of  such  pistol  In  the  perpetration  of  the  hom- 
icidal act,  and  that  the  Instructions  were 
properly  refused.  So  it  may  be  said  In  the 
case  at  bar.  Obviously  the  fact  as  to  wheth- 
er be  was  In  the  possession  of  a  pistol  and 
had  a  right  to  carry  it,  or  was  carrying  It 
unlawfully,  has  no  tendency  to  prove  or  dis- 
prove any  of  the  issues  submitted  to  the  Jury. 
The  overshadowing  question,  so  far  as  this 
proposition  is  concerned,  is  as  to  the  use 
made  of  such  pistol  at  the  time  of  the  diffi- 
culty ;  that  is  to  say,  whether  or  not  the  de- 
fendant, without  any  Just  or  lawful  provoca- 
tion, killed  the  deceased  by  the  use  of  such 
pistol,  or  on  the  other  hand,  whether  or  not 
he  used  it  upon  a  reasonable  apprehension 
of  danger  and  for  the  purpose  of  protecting 
bis  own  life,  or  used  it  in  a  sudden  heat  of 
passion  aroused  by  some  Just  or  lawful  prov- 
ocation, and  not  strictly  upon  the  ground  of 
self-defense,  as  defined  in  the  Instructions 
in  this  cause. 

Instruction  J  requested  by  the  appellant, 
which  was  refused,  substantially  declared  that 
the  defendant,  as  a  patron,  having  a  child 
at  the  school  taught  by  Mosler,  had  a  right 
to  inquire  into  the  difficulty  between  the 
teacher  and  his  child,  and  to  bring  it  to  the 
attention  of  the  governing  directors  for  their 
action  under  the  law,  and  to  seek  to  have 
the  punishment  of  the  child  deferred  and 
controlled  by  the  directors  charged  by  law 
with  the  control  of  the  school;  and,  if  the 
Jury  believed  he  did  so  In  a  peaceable  man- 
ner, be  must  be  regarded  as  acting  so  far 
within  his  rights,  without  prejudice  to  his 
defense  in  this  case.  That  instruction  was 
properly  refused,  and  it  is  unnecessary  to 
repeat  what  was  said  as  to  the  refusal  of 
Instructions  D  and  E,  but  it  is  sufficient  to 
say  that  the  rule  as  to  those  two  instruc- 
tions Is  equally  applicable  to  this  one.  This 
instruction  is  more  in  the  nature  of  an  ar- 
gument presented  to  the  Jury  than  it  Is  a 
declaration  of  law,  declaring  legal  principles 
which  are  applicable  to  a  certain  state  of 
facts. 

5.  This  brings  us  to  the  consideration  of 
the  errors  complained  of  respecting  the  ac- 
tion of  the  court  In  excluding  certain  evi- 
dence offered  by  the  defendant.  Witnesses 
Terry  and  Williams  were  Introduced  by  the 
state,  and  testified  to  a  certain  character  of 
threats  made  by  the  defendant  about  the 
time  the  defendant  was  leaving  the  Miller 
sale  to  go  in  the  direction  of  the  schoolhouse. 
The  defendant  offered  testimony  as  to  the 
conversation,  occurring  at  the  fire  after  the 
defendant  had  left,  between  these  two  wit- 
nesses and  others,  by  which  it  was  sought 
to  prove  In  these  conversations  that  these 
two  witnesses  who  had  testified  for  the  state 
had  used  the  words  themselves  which  they 
had  sworn  to  as  being  used  by  the  defend- 
ant against  the  deceased.     This  testimony 


was  clearly  inadmissible.  If  the  testimony 
offered  by  the  defendant  sought  to  Impeach 
them,  or  to  contradict  any  statements  they 
had  made  respecting  threats  by  the  defend- 
ant against  the  deceased,  then  it  was  essen- 
tial that  the  attention  of  these  witnesses 
while  on  the  stand  be  directed  to  the  partic- 
ular conversations  by  which  it  was  sought 
to  impeach  them.  This  was  not  done;  but 
to  introduce  witnesses  to  show  a  conversa- 
tion between  these  witnesses  and  other  par- 
ties there  at  the  fire  was  simply  hearsay, 
and  in  the  form  as  offered  could  not  be  made 
the  basis  of  a  contradiction  or  impeachment 
of  these  witnesses. 

It  is  next  insisted  that  the  court  commit- 
ted error  in  the  exclusion  of  a  note,  which 
had  been  left  at  the  gate  of  the  defendant 
some  time  prior  to  this  fatal  difficulty.  This 
evidence  doubtless  was  offered  for  the  pur- 
pose of  showing  threats  against  the  defend- 
ant, as  explanatory  of  his  reason  for  having 
the  pistol  In  his  possession.  This  note  was 
in  the  following  form: 

"Mr. :  You  are  hereby  notified  that 

you  must  pay  to  Wm.  Oefif  the  entire  cost 
of  that  suit  In  fifteen  days  after  this  notice 
is  posted,  and  fifty  dollars  for  that  hog  that 
you  did  not  buy  or  pay  for,  ♦  *  •  or 
we'll  call  on  you  and  settle  with  you  in  our 
way  we  settle  with  such  men  as  you;  you 
may  find  our  way  a  hard  one,  remember  how 
we  settled  with  Grubb.  [Signed]  Sugar 
Creek  and  Elkhorn  Regulators."  This  testi- 
mony was  properly  excluded.  While  it  was 
entirely  proper  for  the  defendant  to  testify 
that  he  was  threatened  with  personal  violence, 
and  to  introduce  auy  other  witnesses  who 
could  testify  to  threats  made  against  blm, 
which  were  afterwards  communicated  to  him, 
as  explanatory  of  his  act  in  carrying  a  weap- 
on, but  this  does  not  mean  that  all  the  details 
of  what  the  threats  were,  and  how  they  were 
made,  should  be  detailed  in  evidence.  To 
have  permitted  this  note  in  evidence,  or  have 
permitted  other  witnesses  to  testify  In  detail 
as  to  what  the  threats  were,  and  all  the  par- 
ticulars surrounding  the  making  of  them, 
would  have  injected  into  this  trial  an  issue 
entirely  collateral  to  the  Issue  upon  trial  be- 
fore the  Jury.  The  defendant  had  the  right 
to  testify  generally  that  he  had  been  threat- 
ened, might  go  to  the  extent  of  showing  by 
whom,  but  the  details  of  such  threats  could 
serve  no  useful  purpose,  and  were  clearly  lo- 
admlssible.  If,  on  the  other  hand,  every  mi- 
nute detail  as  to  the  threats  made  against 
this  defendant  were  admitted  in  evidence, 
then  obviously  the  state  would  have  a  right 
to  frame  an  Issue  as  to  the  truth  of  those 
details,  and  the  time  of  the  court  would  have 
been  unnecessarily  occupied  in  hearing  testi- 
mony upon  an  issue  that  was  entirely  col- 
lateral to  the  issue  to  be  tried  by  the  Jury. 
For  the  purposes  of  the  explanation  sought 
by  the  defendant  as  reason  for  carrying  the 
pistol,  It  was  only  essential  that  he  show  in 
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a  general  way  that  threats  had  been  made 
against  him,  and  for  that  reason  be  had  car- 
ried It,  and  the  court  Tery  properly  exclud- 
ed all  testimony  which  sought  to  give  in  a 
detailed  way  the  nature  and  character  of 
such  threats.  But  aside  from  all  this.  It 
was  not  a  disputed  question  that  the  defend- 
ant's life  had  been  threatened  prior  to  this 
fatal  difficulty.  The  record  before  us  dis- 
closes that  state's  counsel  admitted  that  they 
were  not  seeking  to  contradict  the  testimony 
of  defendant  that  his  life  had  been  threaten- 
ed, and  that  be  had  a  right  to  carry  a  pistol. 
Upon  this  state  of  the  record  the  exclusion 
of  the  testimony  of  which  appellant  is  com- 
plaining did  not  by  any  means  prejudice  the 
rights  of  the  defendant  to  a  fair  and  impar- 
tial trial. 

e.  It  is  next  Insisted  that  the  prosecuting 
officer  In  his  argument  to  the  jury  made  use 
of  Improper  remarks,  of  such  a  character  as 
prejudiced  the  rights  of  the  defendant  in  his 
trial  before  the  Jury,  and  that  this  Improper 
conduct  upon  the  part  of  the  prosecuting  of- 
ficer constitutes  reversible  error.  It  is  sulll- 
clent  to  say  upon  this  proposition  that  upon 
the  retrial  of  the  cause  counsel  representing 
the  state  should  not  be  unmindful  of  the  re- 
peated admonitions  by  this  court  that  they 
should  keep  within  the  record. 

7.  As  herein  indicated  numerous  other  com- 
plaints are  suggested  in  the  brief  by  counsel. 
We  shall  not  further  extend  this  opinion  in 
tbe  discussion  of  them.  It  is  sufficient  to 
say  that  the  rules  of  evidence,  as  well  as 
the  rules  of  law  applicable  to  such  evidence, 
are  well  settled  in  this  state,  and  we  shall 
be  content  with  indulging  the  presumption 
that  the  learned  trial  Judge,  in  the  retrial  of 
this  cause,  will  not  be  unmindful  of  the 
settled  rules  of  law,  as  well  as  evidence  ap- 
plicable to  cases  of  this  nature  and  character. 

We  have  given  expression  to  our  views 
upon  the  controlling  legal  propositions  dis- 
closed by  this  record.  For  the  reasons  in- 
dicated, the  Judgment  of  the  trial  court 
should  be  reversed,  and  the  cause  remanded 
for  a  new  triaL    It  is  so  ordered.    All  concur. 


WOHRADSKX  ▼.  WOHRADSKY. 

(St  Louis  Court  of  Appeals.    Missouri.    July  6, 
1«09.) 

Appeal  and  Ebbob  ({  305*)— Exceptions— 

Necessitt. 

No  exception  havine  been  taken  to  the  ac- 
tion of  tbe  trial  court  in  overruling  a  motion 
for  a  new  trial,  the  appellate  court  cannot  re- 
view the  merits. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1759 ;   Dec.  Dig.  J  305.*] 

Appeal  from  St  Louis  Circuit  Court;  Dan'l 
D.  Fisher,  Judge. 

Action  by  Josephine  Wohradsky  against 
John  J.  Wohradsky.  From  a  judgment  dis- 
missing the  petition,  plaintiff  appeals.  Af- 
firmed. 


Stern  &  Haberman,  for  appellant.  Eu- 
gene C.  Slevlu,  for  respondent 

NORTONI,  J.  This  is  a  proceeding  for 
divorce,  The  wife  Instituted  suit  against  the 
husband  on  the  ground  of  indignities.  The* 
indignities  alleged  relate  to  the  conduct  of 
the  defendant's  mother  In  frequently  scold- 
ing the  plaintiff.  The  court  dismissed  the 
petition,  and  plaintiff  appeals. 

Plaintiff  and  her  witnesses  testified  that 
the  defendant  had  treated  her  with  kindness 
and  affection  at  all  times,  and  that  he  was 
a  good,  kind,  and  devoted  husband.  He  was 
a  stone  mason  by  trade,  made  on  an  average 
$23  per  week,  and  gave  this  money  all  into 
the  keeping  of  his  wife,  who  gave  him  in 
turn  such  portions  thereof  as  were  necessary 
to  pay  his  individual  expenses.  Both  parties 
seem  to  be  good  people.  So  much  is  con- 
ceded. They  resided  in  an  apartment  sepa- 
rate and  apart,  across  the  hall,  from  the  de- 
fendant's mother  and  her  family.  It  is  said 
defendant's  mother  came  across  the  hall  in- 
to plaintifTs  apartment  and  scolded  the 
plaintiff  at  times.  Plaintiff,  becoming  tired 
of  this,  took  her  leave  from  defendant's 
home  while  he  was  absent,  and  remained 
away  thereafter.  The  plaintiff's  real  griev- 
ance was  that  her  husband  refused  to  scold 
his  mother  for  scolding  her.  After  hearing 
all  of  the  evidence  on  both  sides,  the  court 
found  the  issues  for  the  defendant  and  dis- 
missed the  bill. 

We  have  read  the  entire  testimony  and  be- 
lieve the  Judgment  of  the  court  was  entirely 
proper.  However,  we  will  not  go  into  the 
matter  further,  for  the  reason  the  question 
is  not  open  to  review  here.  Although  a  mo- 
tion for  new  trial  was  duly  filed  and  over- 
ruled. It  appears  no  exception  whatever  was 
saved  to  the  action  of  the  court  in  that  be- 
half. This  being  true,  we  are  not  permitted 
to  review  the  merits  of  the  cause  on  appeal. 
Wilbrandt  v.  Laclede  Gaslight  Co.  (Mo.  App.) 
115  S.  W.  407.     ' 

Tbe  judgment  will  be  affirmed.  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  GOODS,  J.,  con- 
cur. 


STATE  ex  rel.  HOLLADAY  t.  RINKE, 
Mayor,  et  al. 

(St.  Louis  Court  of  Appeals.    Missouri.    July  6, 
1900.) 

1.  INTOXICATINO  Liquors  (J  33*)- Local  Op- 
tion Law— Findings— Conclusiveness. 
A  county  court's  finding,  in  an  order  di- 
recting submission  of  the  local  option  question 
to  a  county  election,  that  the  county  contained 
no  incorporated  town  or  city  baviug  a  popula- 
tion of  more  than  2,500,  was  not  subject  to  col- 
lateral attack  in  mandamus  to  compel  the  Is- 
suance of  a  county  license  on  the  theory  that 
the  election  was  void. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  33.*] 
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2.  Intoxicating  Liquobs  (8  32*)— Local  Op- 
tion —  Election  —  Statutes  —  "Ikhabit- 

ANTS." 

Rev.  St.  1899,  $  3027  (Ann.  St.  1906,  p. 
1733),  provides  that  on  application  by  petition, 
signed  by  one-tenth  of  tne  qualified  voters  of 
any  county  who  shall  reside  outside  the  cor- 
porate limits  of  any  city  or  town  having  at  the 
time  a  population  of  2,500  inhabitants  or  more, 
who  are  qualified  to  vote  for  members  of  the 
Legislature  in  any  county  in  the  state,  the  coun- 
ty court  shall  order  an  election  to  determine 
whether  intoxicating  liquors  shall  be  sold  with- 
in the  county  outside  the  corporate  limits  of 
such  city  or  town.  Held,  that  the  word  "in- 
habitants," used  with  reference  to  excluding 
cities  having  2500  intiabitants  or  more,  was 
not  synonymous  with  "voters,"  and  did  not  re- 
quire that  cities,  in  order  to  be  excluded,  should 
nave  2,.'50O  qualified  voters  within  its  limits ; 
2,500  general  residents  being  sufficient. 

[Ed.  Note.— For  other  cases,  ae«  Intoxicating 
Liquors,  Dec.  Dig.  {  32.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3594-3604 ;   vol.  8,  p,  7687.] 

S.  Intoxicating  Liquors  (J  33*)— Local  Op- 
tion—Election— Notices. 

An  order  for  the  submission  of  local  op- 
tion questions  to  a  county  election  found  that 
the  county  contained  no  incorporated  city  or 
town  having  a  population  of  2,500  or  more,  and 
directed  the  clerk  to  give  notice  by  publication 
of  an  election  to  be  held  on  a  certain  day.  The 
published  notice,  however,  recited  that,  in  ac- 
cordance with  the  above  finding,  it  was  ordered 
by  the  clerk  of  the  county  court  "that  the 
qualified  voters"  of  the  county  be  notified,  and 
they  were  notified,  that  a  special  election  would 
be  held  at  the  usual  voting  precinct  on  March  7, 
1908,  to  determine  whether  spirituous  and  intoxi- 
cating liquors,  including  wine  and  beer,  should 
be  sold  within  the  limits  of  the  county  and 
"outside  the  limits  of  all  cities  or  towns  hav- 
ing 2,.'i00  inhabitants  or  more."  Held,  that  the 
notice,  in  so  far  as  it  attempted  to  limit  the  sale 
of  liquor  to  the  county  outside  the  limits  of 
any  town  of  2,500  inhabitants  or  more,  was  a 
departure  from  the  order  dir^ting  the  holding 
of  the  election,  which  was  therefore  void. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  33.*] 

4.  Statutes  (S§  152,  1.58*)— Repeal. 

A  statute  is  repealed  only  by  an  express 
provision  of  a  subsequent  law  or  by  necessary 
implication. 

[Ed.    Note. — For    other    cases,    see    Statutes, 
Cent.  Dig.  §5  219-228;   Dec.  Dig.  §§  152,  158.»] 

5.  Statutes  (S  161*)— Implied  Repeal— Pabi 
Materia. 

A  later  statute  will  not  repeal  a  former 
one  by  implication,  when  the  two  are  not  irrec- 
oncilnbly  inconsistent  and  can  stand  together. 
In  which  case  the  later  statute  will  replace 
the  older  one  only  pro  tanto  as  to  inconsistent 
provisions. 

[Ed.    Note.— For  other  cases,   see    Statutes, 
Cent.  Dig.  a  230-234 ;   Dec.  Dig.  {  161.*] 

6.  Census  (S  8*)— Statutes— Application. 

Acts  1905,  p.  80,  interpolating  section 
5895a  into  article  5,  c.  91.  Rev.  St.  1809  (Ann. 
St.  1906,  p.  2900),  providing  for  the  taking  of 
a  census  of  cities  of  the  fourth  class,  was  in- 
tended to  apply  only  to  the  taking  of  a  census 
to  determine  the  tax  levy  rate,  and  hence  left 
section  6300  in  force  for  the  purpose  of  ascer- 
taining the  population  of  such  cities  for  every 
purpose  other  than  taxation. 

I  Ed.  Note.— For  other  cases,  see  Census,  Dec. 
Dig.  i  8.*] 


7.  Intoxicating  Liquobs  (|  81*)— Local  Op- 
tion Election— Invaliditt. 

A  void  local  option  election  is  not  to  be 

considered  in  determining  whether  an  election 

has  been  held  in  the  territorial  aubdivision  witli- 

in  the  legal  period. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 

Liquors,  Dec.  Dig.  {  31.*] 

Mandamus  by  the  State,  on  relation  of 
James  W.  Holladay,  against  one  Rlnke,  as 
Mayor  of  the  City  of  Flat  River,  and  otliers. 
Writ  granted. 

(This  case  was  entitled,  when  filed,  "State 
ex  rel.  James  W.  Holladay  v.  A.  H.  Mltcliell 
et  al."  As  the  questions  involved  In  it  ne- 
cessitate reference  to  the  case  of  State  ex 
rel.  Retonez  v.  Mitchell  et  al.,  not  yet  ofll- 
cially  reported,  but  in  115  S.  W.  1098,  we  use 
In  the  title  the  name  of  another  of  the  de- 
fendants to  avoid  confusion  between  the  two 
cases.  It  is  a  proceeding  by  mandamus  to 
compel  defendant  Rlnke,  alleged  to  be  mayor, 
and  the  other  defendants,  alleged  to  be  coun- 
cllmen  of  the  putative  city  of  Flat  River,  to 
Issue  to  relator  a  license  as  dramshop  keeper 
in  Flat  River.  An  alternative  writ  was  Is- 
sued by  us  June  4,  1909. 

The  facts  in  the  case,  as  disclosed  by  the 
record  now  before  us,  are  these:  On  the  3d 
of  February,  1908,  a  petition  was  filed  with 
the  county  court  of  St.  Francois  county, 
praying  the  court  to  order  an  election  in  tbe 
county  to  determine  whether  or  not  spirit- 
uous and  iutoxicatlDg  liquors,  including  wine 
and  beer,  should  be  sold  within  the  limits  of 
tbe  county.  The  petitioners  set  out,  by  way 
of  recital  in  their  petition,  "that  there  is  no 
city  or  incorporated  town  In  said  county  at 
this  time  having  a  population  of  2,500  in- 
habitants or  more,"  and  that  the  petitioners 
constitute  one-tenth  of  the  qualified  voters 
of  the  county.  On  the  4th  of  February  the 
county  court  entered  up  an  order  in  which  it 
Is  recited  that  the  court,  acting  "on  an  appli- 
cation by  petition,  duly  signed  by  807  per- 
sons, who  reside  In  St.  Francois  county.  Mo., 
praying  the  court  to  make  an  order  entered 
of  record  ordering  and  authorizing  and  di- 
recting that  a  special  election  be  held  in  St. 
Francois  county,  Mo.,  and  submitting  to  the 
qualified  voters  thereof  what  Is  known  as 
the  local  option  law  *  *  •  and  to  decide 
at  such  special  election  the  fact  whether  or 
not  said  St  Francois  county  shall  adopt  the 
law  known  as  the  local  option  law,  and  there- 
by decide  if  spirituous  and  intoxicating  liq- 
uors. Including  wine  and  beer,  shall  be  sold 
within  the  limits  of  St  Francois  county.  Mo., 
lying  outside  of  the  corporate  limits  of  an:^ 
city  or  town  having  2,600  inhabitants  or 
more  for  the  next  four  years  after  said  spe- 
cial election,"  and  it  was  recited  that  the  ap- 
plication by  petition  having  been  taken  up, 
and  all  and  singular  the  matters  and  Issues 
being  submitted,  the  court  finds  that  the  pe- 
tition is  signed  by  867  persons,  bona  fide  citi- 
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eena  and  qnallfled  voters  of  St.  Francois 
county,  entitled  and  qualified  to  vote  for 
members  of  the  Legislature  In  that  county, 
and  that  the  number  of  signers  constitute 
more  than  one-tenth  of  the  qualified  voters 
of  the  county,  as  shown  by  the  pollbooks  of 
the  previous  general  election;  It  appearing 
by  the  poUbooks  that  6,792  votes  had  been 
cast  In  the  county  by  persons  entitled  to  vote 
for  members  of  the  Legislature.  "The  court 
farther  finds  that  there  is  no  incorporated 
dty  or  town  In  said  county  having  at  the 
time  the  petition  was  filed  a  population  of 
2.500  Inhabitants  or  more,"  and  that  no  elec- 
tion nnder  the  local  option  law  had  been  held 
within  the  preceding  4  years,  and  that  more 
than  10  years  have  elapsed  since  the  ques- 
tion of  local  option  had  been  submitted,  and 
that  the  period  of  40  days  from  the  day  of 
filing  of  the  petition  will  expire  more  than 
60  days  before  any  general  election  Is  to  be 
held  under  the  laws  of  the  state  or  any  spe- 
cial election  held  by  virtue  of  any  order  of 
the  court,  which  matters  being  considered, 
"said  special  election  is  granted  on  said  peti- 
tion, and  it  Is  ordered  and  adjudged  that  a 
special  election  be  held  in  St.  Francois  coun- 
ty. Mo.,  on 'Saturday,  the  7th  day  of  March, 
1906,  at  the  usual  voting  precincts  in  said 
county,  •  •  •  and  vote  on  the  proposi- 
tion and  the  question  submitted  and  to  de- 
termine whether  or  not  spirituous  and  intox- 
icating liquors,  including  wine  and  beer, 
shall  be  sold  within  the  limits  of  said  coun- 
ty." It  is  also  ordered  that  the  clerk  give 
notice  by  publication  for  four  consecutive 
weeks,  that  he  furnish  ballots  for  use  at  the 
election,  and  the  order  further  provided  for 
the  appointment  of  judges  for  the  several 
election  precincts  throughout  the  county  to 
act  at  that  election.  On  February  8th  the 
connty  court  proceeded  to  the  appointment 
of  the  jndges  of  the  election  to  serve  at  this 
special  election,  and  the  clerk  was  ordered 
to  issue  certificates  of  appointment,  and  the 
sheriff  ordered  to  deliver  them  to  the  parties 
appointed.  Judges  were  appointed  for  the 
two  election  precincts  into  which  the  city  of 
Fannlngton  is  divided,  as  well  as  for  all  the 
other  precincts  in  the  county.  Publication 
of  notice  of  the  election  was  also  made,  as 
appears  by  evidence,  for  four  weeks;  the 
first  publication  being  made  February  6tb, 
and  the  last  on  March  6th.  The  notice  pub- 
lished set  out  the  order  of  the  court  as  above, 
Inclndlng  the  statement  that  the  court  found 
that  there  was  no  Incorporated  town  or  city 
within  the  limits  of  the  county  having  a  pop- 
ulation of  2,500  or  more,  and  that  the  elec- 
tion was  on  the  proposition  whether  or  not 
St.  Francois  connty  should  adopt  the  local 
option  law,  "and  thereby  decide  if  spirituous 
and  intoxicating  Uqnors^  •  •  •  shall  be 
(Old  within  the  limits  of  St  Francois  county, 
Mo.,  for  the  period  of  four  years."  The  pub- 
lished notice  concludes:  "Now  therefore.  In 
accordance  with  the  above  finding,  it  is  or- 
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dered  by  the  clerk  of  the  county  court  of  St 
Francois  county.  Mo.,  that  tlte  qualified  vo- 
tera  of  8t.  FrancoU  oovntv.  Mo.,  be  notified 
and  they  are  hereby  notified  that  a  special 
election  will  be  held  at  the  luual  voting  pre- 
ctncts  in  said  county,  on  Saturday,  March  7, 
1908,  to  determine  whether  or  not  spirituous 
and  Intoxicating  liquors,  including  wine  and 
beer,  shall  be  sold  within  the  limits  of  said 
connty,  outside  the  limits  of  any  city  or  town 
having  i,500  inhabitants  or  more."  (The 
italics  are  ours.) 

On  March  10th,  the  matter  of  the  election 
coming  before  the  county  court,  this  entry 
appears  on  the  records  of  the  court:  "The 
matter  of  the  special  election  coming  on  to 
be  heard  and  determined  by  the  court  the 
court  finds  that  heretofore  on  the  4th  day  of 
February,  1908,  an  order  was  made  of  rec- 
ord npon  the  presentation  of  a  petition  signed 
by  more  than  one-tenth  of  the  qualified  vo- 
ters of  St  Francois  county^  Mo.,  who  reside 
outside  the  limits  of  any  city  or  town  having 
at  the  time  of  such  petition  and  order  a  pop- 
ulation of  t,SOO  or  more  inhabitants  and  who 
are  qualified  to  vote  for  members  of  the  Leg- 
islature, directing  that  a  special  election  be 
held  In  said  St  Francois  county  •  •  • 
March  7,  1908,  to  determine  whether  or  not 
intoxicating  liquors  *  *  •  shall  be  sold 
within  the  limits  of  said  county  lying  out- 
side such  limits  of  such  town  or  city  having 
t,SOO  or  more  inhabitants,  as  aforesaid." 
(Italics  ours.)  The  court  finds  that  the  notice 
of  the  election  was  duly  published,  election 
held  and  conducted  In  accordance  with  the 
law,  that  the  vote  cast  at  the  election  had 
been  duly  canvassed,  and  that  the  result  of 
the  special  election  was  that  there  were  cast 
against  the  sale  of  intoxicating  liquors  3,240 
votes  and  for  the  sale  of  intoxicating  liquors 
2,763  votes,  and  that  the  majority  of  votes 
at  the  election  was  477  against  the  sale  of  in- 
toxicating liquors,  and  the  total  number  of 
votes  cast  at  the  special  election  was  6,003, 
and  the  clerk  of  the  court  was  ordered  to 
publish  the  result  of  the  election.  It  appears 
by  this  return  that  the  election  was  held  In 
every  voting  precinct  In  the  county,  Includ- 
ing those  within  the  city  of  Farmlngton. 
There  were  467  votes  cast  against  and  851 
cast  In  favor  of,  the  adoption  of  the  local  op- 
tion law  in  the  voting  precincts  of  Farming- 
ton,  being  a  majority  In  that  city  against 
adoption  of  116,  and,  if  that  116  is  taken  off 
of  the  477  cast  for  its  adoption,  it  appears 
that  the  proposition  was  carried  outside  of 
Farmlngton  by  a  majority  of  361  votes.  The 
proposition.  It  thus  appears,  was  carried  in 
the  county  outside  of  Farmlngton  by  a  decid- 
ed majority. 

It  further  appears  by  the  record  before  us 
that,  among  the  petitioners  petitioning  for 
the  submission  of  the  proposition,  a  large 
number  were  citizens  of  Farmlngton.  That 
number  has  not  been  counted  up  for  us  by 
counsel ;  but  roughly  stated,  there  appear  to 
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be  about  194  out  of  the  867  persons  petition- 
ing who,  If  the  vote  was  to  exclude  Facming- 
ton,  were  not  entitled  to  be  counted  In  as 
part  of  the  10  per  cent  of  the  qualified  peti- 
tioning voters  of  the  county.  Taking  this  194 
from  the  867,  who  bad  petitioned  for  submis- 
sion of  the  question,  gives  673  as  outside  of 
Farmlngton  petitioning,  and  as  the  total  vote 
in  the  preceding  election  in  the  county  was 
&,792,  and  the  total  vote  cast  at  this  special 
election  in  Farmlngton  was  818,  deducting 
that  from  the  5,792  leaves  4,974  voters  out- 
side of  Farmlngton,  and  the  673  petitioners 
outside  of  that  town  are  considerably  over 
the  10  per  cent  required.  There  can  be  no 
qu(!stlon  whatever  in  the  case  but  that  the 
uumber  of  petitioners  requisite  to  Institute 
the  election  had  signed  petitions  for  the  elec- 
tion, excluding  the  voters  of  Farmlngton  en- 
tirely from  the  calculation,  so  that  if  this 
had  been  a  proposition  submitted  in  lawful 
manner  to  the  voters  of  the  county,  outside 
of  Farmlngton,  the  requisite  number  of  voters 
had  petitioned  for  it,  and  it  had  been  car- 
ried by  a  majority  vote  by  the  people  outside 
of  the  city.  We  mention  these  matters  now 
and  call  attention  to  these  figures,  not  claim- 
ing them  to  be  accurate,  but  substantially  so. 
In  order  that  it  may  not  be  said  that  we  have 
overlooked  this  phase  of  the  case  In  arriving 
at  the  conclusion  which  we  shall  hereafter 
state. 

Resuming  the  history  of  the  transaction.  It 
appears  by  the  record  In  the  case  that  on  the 
3d  day  of  February,  1008,  the  board  of  alder- 
men of  the  city  of  Farmlngton  passed  an  or- 
dinance requiring  the  taking  of  a  census  of 
the  inhabitants  of  the  city,  providing  for  the 
appointment  of  enumerators,  and  requiring 
them  to  complete  and  make  return  of  the 
census  within  four  days,  proceeding  under  the 
provisions  of  section  6300,  Rev.  St  1899  (page 
3147,  Ann.  St  1906),  and  It  appears  that  on 
the  7th  of  February  the  enumerators  com- 
pleted their  work  and  made  a  return  of  the 
enumeration  on  the  7th  of  February,  1908,  to 
the  city  clerk  of  Farmlngton,  who  duly  filed 
it  and  reported  it  to  the  board,  by  whom  it 
was  that  day  approved.  By  this  enumera- 
tion and  return  It  appeared  that  the  city  of 
Farmlngton  at  that  date  had  a  population  of 
2,771  people.  A  duly  certified  copy  of  the  re- 
turn of  the  enumerators  and  of  the  enumera- 
tion made  was  filed  with  the  clerk  of  the 
county  court  of  the  county  on  the  lOtb  of 
February.  Farmlngton  Is  the  county  seat  of 
St.  Francois  county,  and  the  county  court 
held  its  sessions  in  that  city. 

J.  H.  Malugen  and  H.  B.  Ledbetter,  for  re- 
lator.   O.  O.  Nations,  for  respondents. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  At  the  outset  of  the  case,  we 
are  met  by  the  suggestion  from  a  member  of 
this  bar,  acting  as  amicus  curUe:  That  the 
proceeding  is  not  in  good  faith;  that  relator 
is  a  well-known  advocate  of  local  option; 


that  if  he  is  granted  a  license  be  would  not 
use  it;  that  the  lease  of  the  building  occu- 
pied by  him  on  lot  48,  in  block  1,  in  Flat 
River,  In  terms  forbids  the  use  of  the  build- 
ing or  premises  for  "a  dramshop,  beer  gar- 
den or  house  for  the  exposure  or  sale  of 
any  kind  of  liquors  or  drinks,  or  for  any 
store  or  any  like  purpose";  and  that  by  de- 
cree of  the  circuit  court  of  St  Francois 
county,  of  date  June  16,  1909,  now,  however, 
under  appeal.  It  was  adjudged  that  the  or- 
der of  the  county  court  purporting  to  incor- 
porate the  city  of  Flat  River  was  held  to  be 
null,  void,  and  of  no  effect,  and  the  terri- 
tory embraced  within  the  limits  of  said  pu- 
tative city  held  to  be  unlawfully  incorpo- 
rated. 

In  view  of  the  importance  to  the  people 
of  St  Francois  county  of  a  definite  settle- 
ment of  the  question  sought  to  be  submitted 
by  this  case  and  attempted  to  be  raised  in 
other  cases  coming  from  that  county  which 
we  have  been  compelled  to  dismiss  for  vari- 
ous technical  defects,  and  that  we  may,  if 
possible,  put  an  end  to  a  somewhat  accri- 
monlous  and  vexatious  dispute,  we  have 
concluded  that  the  ends  of  Justice  and  the 
settlement  of  the  minds  of  the  people  of  St. 
Francois  county  on  this  subject  are  of  more 
importance  than  the  mere  form  in  which 
the  matter  is  presented  to  us. 

The  question  involved  in  this,  as  in  all 
these  various  cases,  is  whether  the  local 
option  law  was  legally  adopted  by  St  Fran- 
cola  county,  by  virtue  of  an  election  held  in 
that  county  on  March  7,  1908.  This  court 
held,  in  the  case  of  State  ex  rel.  Retonez  v. 
Mitchell,  116  S.  W.  1098,  the  decision  being 
filed  December  1,  1908,  that  the  local  option 
law  was  not  in  force  and  effect  in  the  city 
of  Farmlngton.  It  was  stated  in  that  deci- 
sion that,  whUe  the  election  was  invalid  so 
far  as  the  city  of  Farmlngton  was  concern- 
ed, there  was  some  doubt  in  the  mind  of 
the  court  as  to  whether  it  was  valid,  and 
the  local  option  law  in  force  in  the  rest  of 
the  county.  It  is  under  the  doubt  arising 
from  this  suggestion  that  much  contention 
has  arisen.  The  question  presented  to  tbe 
court  in  the  Retonex  Case  was  solely  as  to 
whether  the  local  option  law  was  operative 
in  the  city  of  Farmlngton.  While  it  was 
argued  that  it  was  operative  in  the  county 
outside  of  that  city,  tbe  record  was  not  In 
such  shape  that  this  court  could  pass  on 
that.  It  seems  that  the  circuit  court  and 
the  county  court  have  been  proceeding  on 
the  theory  that  It  was  not  in  force  in  tbe 
county;  the  one  so  holding  in  criminal  proe 
ecutlons,  and  the  other  in  the  issue  of  dram- 
shop licenses.  In  the  case  at  bar  it  is  claim- 
ed by  the  respondents  that  it  is  in  force 
throughout  the  county,  the  city  of  Farming- 
ton  excepted. 

Section  3027,  Rev.  St.  1899  (page  1733. 
Ann.  St  1906),  provides  that:  "Upon  ap- 
plication by  petition,  signed  by  one-tenth  of 
the  qualified  voters  of  any  county  who  shall 
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reside  outoide  of  th«  corporate  limits  of  any 
city  or  town  having,  at  the  time  of  such  pe- 
tition, a  population  of  2,500  Inhabitants  or 
more,  who  are  qualified  to  vote  for  members 
of  the  Legislature,  in  any  county  in  this 
state,  the  county  court  of  such  county  shall 
order  an  election  to  be  held  In  snch  county 
at  the  usual  voting  precincts  for  holding  any 
general  election  for  state  officers,  •  •  « 
to  determine  whether  or  not  spirituous  and 
Intoxicating  liquors  •  •  •  shall  be  sold 
within  the  limits  of  such  county  lying  out- 
side of  such  corporate  limits  of  such  city 
or  town."  While  section  3027  reads,  "hav- 
ing a  population  of  2,500  inhabitants  or  more 
who  are  qualified  to  vote  for  members  of 
the  Legislature,"  it  has  never  been  under- 
stood that  this  meant  that  the  incorporated 
city  or  town  was  to  have  2,500  qualified  vot- 
ers within  its  limits;  so  far  as  we  know, 
the  test  being  applied  to  inhabitants  in  the 
sense  of  population,  and  not  in  the  sense  of 
qualified  voters.  We  would  be  doing  vio- 
lence to  the  general  opinion  of  the  state  to 
constme  the  2,600  here  referred  to  as  mean- 
ing 2,500  voters,  and  we  decline  to  do  so. 
Section  3028  makes  It  clear  that  the  num- 
ber of  inhabitants  is  meant.  In  the  present 
instance  the  county  court  recites  as  a  fact 
that  there  was  at  the  time  no  incorporated 
city  or  town  within  the  limits  of  the  coun- 
ty at  the  time  having  a  population  of  2,500 
inhabitants  or  more.  In  this  collateral  at- 
tack by  mandamus,  the  existence  of  this 
Jorlsdictlonal  fact  Is  not  open  to  inquiry. 
When  the  county  comrt  found,  as  recited  in 
its  order,  that  there  was  no  incorporated  city 
or  town  within  its  limits  with  that  popula- 
tion at  the  time  it  entered  up  its  order  In 
this  case,  that  finding  is  conclusive  on  us 
in  this  case.  State  v.  Searcy,  39  Mo.  App. 
393;  State  v.  Dugan,  110  Mo.  138,  19  S.  W. 
195;  State  v.  McCord,  207  Mo.  619,  106  S. 
W.  27,  123  Am.  St.  Rep.  410.  But  the  reg- 
ularity of  the  proceeding  is  open  to  inquiry. 
Whether  the  essential  steps  required  by  the 
statute  have  been  taken  can  be  inquired  into. 
While  the  county  courts  have  no  Jurisdic- 
tion to  order  an  election  under  the  local  op- 
tion law  to  l>e  held  by  the  voters  of  the 
whole  county,  when  that  coonty  includes 
within  its  boundaries  an  incorporated  city 
or  town  having  at  the  time  of  such  petition- 
ing a  population  of  2,500  inhabitants  or 
more,  the  determination  of  the  fact  of  wheth- 
er there  is  such  town  or  city  is  primarily 
within  the  Jurisdiction  of  the  county  court, 
and  its  determination  thereof  not  open  to 
collateral  attack.  The  court  having  so  found, 
it  was  the  doty  of  the  clerk  to  give  notice, 
accordingly,  of  an  election  by  all  the  voters 
of  the  county,  to  vote  on  the  proposition  of 
putting  the  law  In  operation  throughout  the 
county.  The  notice  and  order  of  election 
PDbllshed,  and  nnder  which  the  voters  were 
formally  notified  of  what  they  were  to  vote 
on.  did  not  do  this. 
The  notice  of  the  electlou,  as  published  by 


the  clerk  of  the  county  court,  recites:  "That 
the  qualified  voters  of  St  Francois  coonty, 
Missouri,  be  notified  and  they  are  hereby 
notified  that  a  special  election  will  be  held 
at  the  usual  voting  preclnots  in  the  county, 
on  Saturday,  March  7,  1808,  to  determine 
whether  or  not  splrltnoos  and  intoxicating 
liquors,  including  wine  and  beer,  shall  be 
sold  within  the  limits  of  said  county,  out- 
side of  the  limits  of  any  city  or  town  hav- 
ing 2,500  inhabitants  or  more."  This  was  a 
departure  from  the  order  of  the  court,  was 
not  the  election  ordered,  and  was  an  illegal 
notice.  No  such  limitation,  excluding  any 
town  or  city,  was  contained  in  the  order. 
This  was  a  marked  and  substantial  and  fa- 
tal variance  from  the  order  and  is  not  sup- 
ported by  the  order.  If  there  was  such  a 
town  or  city,  then  the  electors  of  that  town 
or  city  bad  no  right  to  participate  in  the 
election,  nor  had  the  electors  ontslde  of  any 
such  town  or  city  any  right  to  vote  the  local 
option  law  into  operation  in  such  town  or 
city.  The  attempt  of  the  clerk  to  exclude 
any  Incorporated  town  or  city  with  2,500 
inhabitants  was  without  legal  effect.  B^r- 
tbermore,  when  the  county  court  entered  up 
its  order  declaring  the  result  of  the  election, 
which  it  did  on  March  10th,  It  seems  to  have 
overlooked  the  fact  that  It  had  determined 
that  there  was  no  snch  town  in  the  coun- 
ty, for  it  repeated  these  words,  excluding 
any  snch  town  or  city  which  might  be  in 
the  county,  as  having  been  in  the  order  of 
February  4th,  when  in  fact  they  were  not 
present  in  that  order. 

The  points  against  the  validity  of  the  no- 
tice of  the  election  and  against  the  form  in 
which  the  county  court  declared  the  result 
were  not  presented  in  the  Retonez  Case  in 
the  phase  they  are  here,  and  neither  was 
our  attention  called  to  section  589da,  p.  80, 
Sess.  Acts  1905  (3  Ann.  St.  Mo.  1906,  p.  2990), 
concerning  the  mode  of  taking  a  census  In  a 
city  of  the  fourth  class.  If  the  census  tak- 
en by  the  city  of  Farnjington  was  not  bind- 
ing on  the  county  court  because  the  method 
prescribed  In  that  section  was  not  followed 
in  taking  It,  and  if  the  opinion  in  the  Ret- 
onez Case  erred  in  losing  sight  of  that  sec- 
tion, or  for  any  other  reason  (which  we  do 
not  decide),  the  right  result  was  neverthe- 
less reached  because  of  the  invalid  notice 
of  election. 

A  consideration  of  section  5895a  in  con- 
nection with  section  6300  (page  3147)  leads 
us  to  the  conclusion  that,  la  the  matter  of 
taking  a  census  to  ascertain  the  population 
of  a  city  of  the  fourth  class,  section  6300 
governs  in  all  cases  except  where  a  census 
Is  to  be  taken  for  the  purpose  of  fixing  the 
amount  of  a  tax  levy  for  city  purposes.  We 
are  led  to  this  conclusion  by  following  the 
well-settled  titles  governing  the  interpreta- 
tion of  our  statutes:  That  a  statute  is  helfl 
to  be  repealed  only  by  an  express  provision 
of  a  subsequent  law  or  by  necessary  Impli- 
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cation;  that  a  later  statute  will  not  repeal 
a  former  one  by  Implication  when  tbe  two 
laws  are  not  Irreconcilably  Inconalstent  and 
can  stand  together;  that,  If  by  any  fair 
Interpretation  all  the  sections  of  a  statute 
can  stand  together,  there  Is  no  repeal  by 
implication;  and  that,  where  there  are  two 
statutes  upon  the  same  subject,  they  should 
be  so  construed  as  that  both  may  stand  if 
possible,  tbe  later  repealing  the  earlier,  pro 
tanto  as  to  inconsistent  provisions.  It  is  a 
further  rule  of  construction  that.  If  two 
statutes  can  be  read  together  without  con- 
tradiction or  repugnancy  or  absurdity  or  un- 
reasonableness, they  shonld  be  read  together, 
and  both  will  hare  effect  Pacific  R.  R.  Co. 
y.  Cass  County  et  al.,  63  Mo.  17;  State  ex 
rel.  y.  Dolan,  08  Mo.  467,  6  S.  W.  866;  State 
ex  reL  y.  Walbrldge,  119  Mo.  383,  24  S.  W. 
457,  41  Am.  St.  Rep.  663;  Kansas  City  y. 
Smart,  128  Mo.  272,  30  S.  W.  773;  State  ex 
rel.  y.  Stratton,  136  Mo.  423,  38  S.  W.  83. 
The  act  of  1905.  interpolating,  section  5895a 
into  article  5  of  chapter  91,  Rev.  St.  1899, 
In  our  opinion,  was  intended  to  apply  to  the 
taking  of  a  census  solely  to  determine  the 
tax  levy  rate.  Section  6300,  on  the  contrary. 
Is  general  In  its  object,  being  taken  to  as- 
certain population  "for  any  other  purpose 
that  the  law  may  require  or  have  any  other 
act  or  thing  to  be  done  making  the  popula- 
tion the  basis  thereof,"  and  It  expressly  en- 
acts that  "this  section  shall  apply  to  cities 
of  the  fourth  class,  and  towns  and  villages, 
and  cities  and  towns  under  special  charters." 
When  a  census  Is  to  be  taken  In  a  city  of 
the  fourth  class,  for  any  purpose  other  than 
ascertainment  of  population  for  taxation,  it 
must  be  taken  under  section  6300,  Rev.  St 
1899. 

Our  conclusion  on  the  whole  matter  Is 
that  the  local  option  election  of  March  7, 
1908,  was  not  a  lawful  election.  It  was  held 
on  a  petition  praying  for  submission  to  vote 
of  all  the  voters  of  the  county.  Its  ostensi- 
ble object  was  to  put  the  law  In  force  over 
all  the  county,  and  tbe  order  recited  there 
was  no  city  or  Incorporated  town  of  2,500 
.inhabitants  In  tbe  county.  The  notice  of 
election  distinctly  negatived  or  left  open  as 
uncertain,  to  be  determined,  in  effect  by  the 
votes,  whether  there  was  any  such  town  or 
city  in  the  county.  In  this  respect  the  notice 
of  election  did  not  follow  the  order.  For 
this  reason  we  bold  the  election  of  March  7, 
1908,  void.  We  do  this  with  less  hesitation, 
because  the  opportunity  Is  still  open  to  the 
people  of  that  county  to  test  the  sense  of 
tbe  voters  on  tbe  matter  at  an  unquestiona- 
bly legal  election.  It  Is  better  for  all  con- 
cerned that  this  be  done,  than  to  attempt 
to  bold  on  to  an  election,  the  legality  of 
which  would  always  be  open  to  question  In 
the  minds  of  many,  whichever  way  we  de- 
cided It  No  matter  how  great  the  majority 
may  be,  if  cast  at  an  unlawful  election.  It 


avails  nothing.  It  is  rery  eyldent  from  tbe 
record  in  this  case  that  the  people  of  St 
Francois  county  were  In  favor  of  local  op- 
tion, and  the  consequent  prohibition  of  tbe 
sale  of  liquor.  It  is  within  the  power  of  the 
majority  of  the  voters  of  St  Francois  coun- 
ty to  put  Into  force  local  option  by  entire- 
ly lawful  means  and  measures.  The  elec- 
tion held  in  March,  1908,  being  void,  as  we 
hold,  there  has  been  no  election  on  that  mat- 
ter within  the  legal  period,  so  that,  if  it  is 
still  the  will  of  the  people  of  that  county, 
outside  of  the  city  of  Farmlngton,  or  any 
other  Incorporated  town  or  city  with  the 
prescribed  population,  to  put  the  question 
to  the  test,  the  way  Is  open  to  them.  The 
relator  Is  entitled  to  his  city  license.  What 
effect  that  will  have  on  his  lease  is  for  his 
own  determination.  Whether  he  shall  then 
go  forward  and  apply  for  and  obtain  a  coun- 
ty license  is  for  him;  he  being  presumed  to 
know  that  a  city  license  alone,  without  one 
from  the  county  court,  will  be  no  protection 
to  him  in  case  of  prosecution  for  selling 
without  a  dramshop  license. 

The  alternative  writ  heretofore  issued  Is 
made  absolute. 

Writ  of  mandamus  awarded.    All  concur. 


GUION  MERCANniyB  CO.  v.  CAMPBELU 

(Supreme  Court  of  Arkansas.    June  28,  1909.) 

1.  Sales  ({  202*)—Requisite8  and  Yaliditt 
OP  CONTBACT— Passino  OP  TnLE. 

Where  a  contract  for  the  purchase  of  ties 
1b  entered  into  by  plaintiff  and  the  owner  of  the 
ties,  and  plaintiff  takes  possession  of  them  and 
pays  part  of  the  purchase  price,  the  sale  is 
complete,  and  the  title  to  the  ties  passes  to 
plaintiff,  and  the  seller  cannot  thereafter  trans- 
fer a  good  title  to  another. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SS  542-551 ;   De&  Dig.  {  202.*] 

2.  TaiAL   (S   260*)  —  iHSTBUonoNS   Albeadt 

GiVKN. 

It  is  not  error  to  refuse  reqnested  Instrao 
tions,  where  they  are  fully  covered  by  other* 
given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §!  051-659 ;   Dec.  Dig.  i  260.*1 

3.  Tbiai  (|  252*)— Insteuctions  —  Applica- 
tion  OP   iNSTBUCnONS   TO   CaSE. 

It  is  not  error  to  refuse  instructions  re- 
quested, where  they  are  inapplicable  to  the  evi- 
aence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  596-^12;   Dec.  Dig.  i  252.*] 

4.  Evidence  ({  231*)— Declabations  — Ab- 
sence OP  Pabtt. 

In  replevin  by  a  purchaser  of  ties  to  recoT> 
er  possession  of  the  ties  from  a  snteeqnent  pur- 
chaser from  the  original  seller,  where  the  issue 
In  the  case  was  whether  the  original  owner  bad 
sold  and  delivered  the  ties  to  plaintiff,  evidence 
as  to  statements  made  by  such  owner  and  plain- 
tiff in  making  their  contract  of  sale  is  admissi- 
ble, although  made  in  the  absence  of  defendant; 
statements  of  a  vendor  t>eing  inadmissible  in  ev- 
idence only  if  made  subsequent  to  the  sale  and 
delivery  of  the  property  and  in  the  absence  of 
the  other  claimant. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  SS  a-.2-8.-)9;   Dec.  Dig.  {  231.*] 


•For  other  cases  sea  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  iSOl  to  date,  *  Il«port«r  Ind«zM 
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Appeal  from  Circuit  Court,  Izard  County; 
John  W.  Meeks,  Judge. 

Action  by  P.  B.  Campbell  against  the  Gul- 
on  Mercantile  Company.  Judgment  for  plaln- 
tUt,  and  defendant  appeals.    Affirmed. 

J.  B.  Baker,  for  appellant  P.  B.  Campbell, 
pro  se. 

FRAUENTHAL,  J.  This  Is  a  replevin  suit 
brought  by  the  plaintiff,  P.  B.  Campbell, 
against  the  defendant,  the  Gulon  Mercantile 
Company,  for  the  recovery  of  100  cross-ties. 
It  was  Instituted  In  a  justice  of  the  peace 
court,  and  an  appeal  was  taken  from  the 
judgment  of  that  court  to  the  circuit  court, 
and  In  that  court  a  Jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  the  cross-ties. 

The  evidence  tended  to  prove  that  about 
December  10,  1907,  the  plaintiff  entered  into 
a  contract  with  one  Sonchersee,  by  which  the 
latter,  in  consideration  of  certain  supplies 
furnished  him  by  the  plaintiff,  agreed  that  he 
would  sell  to  plaintiff  all  the  cross-ties  which 
he- cut  and  made  on  his  land  and  to  deliver 
them  to  plaintiff  at  that  place  in  the  woods, 
and  they  agreed  that  plaintiff  should  pay 
24  cents  for  each  cross-tie.  The  plaintiff  fur- 
nished to  him  supplies  amounting  to  $17.80 
and  thereafter  In  the  same  month  Soncher- 
see, under  the  above  agreement,  delivered  to 
plaintiff  in  the  woods  on  the  land  the  100 
cross-ties  in  controversy,  and  the  plaintiff 
then  hauled  and  placed  them  on  the  rail- 
road right  of  way.  The  plaintiff  did  not  sell 
the  cross-ties  on  account,  as  he  claimed,  of 
BO  Immediate  demand  for  same,  and  he  did 
not  pay  the  balance  of  the  purchase  money 
to  Sonchersee  and  stiU  owes  said  balance. 
Thereafter,  on  January  1,  1008,  Sonchersee 
sold  the  tlea  to  defendant,  who  paid  him 
therefor. 

It  is  urged  by  the  defendant  that  a  sale 
to  not  complete  as  long  as  anything  remains 
to  be  done  between  the  buyer  and  seller  in 
relation  to  the  goods,  and  on  this  principle 
the  sale  to  plaintiff  under  the  evidence  was 
not  complete.  Under  the  evidence  on  the 
part  of  the  plaintiff,  the  only  thing  that  re- 
mained to  be  done  between  him  and  Soncher- 
see was  for  plaintiff  to  pay  blm  the  remainder 
of  the  purchase  money.  The  ties  were  sold 
and  delivered  to  plaintiff.  As  Is  said  in  Bel- 
ler  T.  Block,  10  Ark.  678:  "The  purchase 
money  may  remain  to  be  paid,  and  yet  the 
tale  may  be  complete.  If  the  goods  be  deliv- 
ered." The  title  to  personal  property  will 
pass  and  the  sale  be  complete  if  it  is  the 
intention  of  the  parties  to  transfer  the  title 
on  the  one  part  and  to  accept  same  on  the 


other,  and  In  pursuance  thereof  a  delivery 
Is  made,  even  though  something  remains  to 
be  done,  as,  for  example,  the  fixing  of  the- 
quantity  or  exact  value  of  the  property  or 
the  payment  of  the  purchase  money.  Cham- 
blee  V.  McKenzie,  31  Ark.  155 ;  Gans  v.  Hol- 
land, 37  Ark.  483;  Shaul  v.  Harrington,  Hi 
Ark.  305,  15  S.  W.  835 ;  Lynch  v.  Daggett,  62" 
Ark.  592,  37  S.  W.  227;  Priest  v.  Hodges, 
(Ark.)  118  S.  W.  253.  However,  In  this 
case,  under  the  evidence  on  the  part  of  the 
plaintiff,  the  price  was  agreed  upon,  and  the 
plaintiff  simply  owed  to  Sonchersee  a  bal- 
ance of  the  purchase  money.  Under  that  evi- 
dence the  sale  was  complete,  and  the  title 
to  the  ties  was  In  plaintiff.  After  that  Son- 
chersee could  not  transfer  a  good  title  to 
the  ties  to  defendant  Jetton  v.  Tobey,  62 
Ark.  84,  34  S.  W.  531.  The  issue  in  the  case 
therefore  was  whether  Sonchersee  had  sold 
and  delivered  the  ties  to  plaintiff.  The  court 
presented  that  Issue  to  the  Jury  by  instruct- 
ing them,  in  substance,  th^t  before  the  plain- 
tiff could  recover  it  devolved  on  him  to  prove 
by  a  "preponderance  of  the  evidence  that 
Sonchersee  sold  and  delivered  the  ties  In 
controversy  to  the  plaintiff." 

The  defendant  requested  the  giving  of  cer- 
tain instructions  which  were  refused;  but 
those  instructions  were  fully  covered  by  the 
ones  given  on  the  part  of  the  plaintiff,  or 
were  inapplicable  to  the  evidence  adduced 
in  the  case. 

The  court  permitted  certain  witnesses  to 
testify  to  the  statements  made  by  Sonchersee 
and  plaintiff  In  making  their  alleged  con- 
tract of  sale  In  December,  and  defendant 
urges  that  this  testimony  was  incompetent 
because  the  statements  were  made  In  the  ab- 
sence of  defendant ;  but  those  conversations 
related  to  the  sale  at  or  about  the  time  It 
was  made  and  prior  to  the  delivery  of  the 
ties  by  Sonchersee  to  the  plaintiff.  Such  tes- 
timony was  competent  Phlpps  v.  Martin, 
33  Ark.  207;  Seawell  v.  Young,  77  Ark.  309, 
91  S.  W.  644.  The  statements  or  declara- 
tions of  a  vendor  are  only  Inadmissible  in 
evidence  if  made  subsequent  to  the  sale  and 
dehvery  of  the  property,  to  such  vendee,  and 
in  the  absence  of  the  other  claimant.  Hum- 
phries V.  McCraw,  0  Ark.  91;  Finn  v.  Hemp- 
stead, 24  Ark.  Ill ;  Smith  v.  Hamlet  43  Ark. 
320;  Crow  v.  Hatkins,  48  Ark.  109,  2  S.  W. 
659;  Hughes  Bros.  v.  Redus  (Ark.)  118  S.  W. 
414 

We  find  no  prejudicial  error  In  the  trial, 
of  this  case. 

The  verdict  of  the  Jury  being  sustained  bjt 
the  evidence,  the  Judgment  Is  affirmed. 
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WHEELER  T.  STATE. 
(Court  of  Criminal  AppMls  of  Tezaa.    June  23, 

1.  Ceiminai.  Law  (|  359*)  — Evidknok  — Ad- 
uibsibilitt. 

Accused  may  meet  the  charge  by  showing 

that  another,  or  others,  committed  the  offense. 

[Ed.    Note. — For    other    cases,    see    GriminaJ 

Law,  Cent.  Dig.  |§  789,  790;  Dec  Dig.  |  359.*] 

2.  HomciDK    (S    234»)  —  Evidence  —  Suffi- 
ciency. 

Where  the  case  against  accused  was  cir- 
cumstantial only,  and  oe  showed  that  another 
person,  or  others,  committed  the  homicide,  he 
was  entitled  to  acquittal,  provided  he  did  not 
assist  in  the  offense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  i  234.»] 

3.  Crminai,  Law  (|  770*)— Evidencw  — Im- 

STBUCnONS. 

Where  tJie  evidence  raises  an  issue  favor- 
able to  accused,  he  is  entitled  to  an  afSrmative 
charge  thereon,  and  a  negative  presentation 
thereof  is  not  sufficient 

(E:d.  Note.— For  other  cases,  see  Criminal 
rxiw,  Dec  Dig.  {  770.*] 

4.  Crikinai.  Law  d  775*)— Alibi— Insteuc- 

TI0N8. 

Where  circumstantial  evidence  alone  was 
relied  on  to  show  that  accused  killed  decedent, 
nnd  accused  proved  an  alibi,  and  showed  that  a 
third  person  committed  the  offense,  the  failure 
to  charge  affirmatively  that  if  another  commit- 
led  the  olTense,  or  if  there  was  reasonable  doubt 
thereof,  the  jury  should  acquit,  was  erroneous, 
though  the  court  charged  on  reasonable  doubt, 
nlibi,  and  circumstantial  evidence. 

LEd.  Note. — For  other  cases,  see  Criminal 
}mw,  Cent.  Dig.  8!  1833-1837;  Dec  Dig.  { 
775.] 

.">.  Homicide  (t  290*)  —  Evidence  —  Insteuc- 

TIONS. 

As  a  rule  it  is  not  necessary  to  define  dead- 
ly weapons  in  the  instructions  in  a  homicide 
case,  unless  there  is  some  question  as  to  wheth- 
er the  weapons  are  of  that  character,  consider- 
ing the  circumstances  and  the  manner  of  their 
use. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  695;  Dec.  Dig.  g  290.»] 

0.  Cbiuinai.  Law  (8   806*)— Instbuctions— 
Repetition— "Deadly  Weapon." 

Where,  in  a  homicide  case,  the  weapons 
used  were  a  shotgun  and  six-shooter  of  45  cali- 
lier,  and  the  court  In  its  charae  on  mnrder  in 
the  first  degree  defined  a  "deadly  weapon"  as  a 
weapon  reasonably  sufficient  to  accomplish  deatli 
liy  the  mode  of  its  use,  the  failure  to  define  a 
"deadly  weapon"  in  the  charge  on  murder  in 
the  second  degree  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  SOC.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  2,  pp.  1853-1856 ;  vol.  8,  p.  7627.] 

7.  Homicide  (8  340*)— Mubdeb  in  tde  Sec- 
ond DEOBEE-lNSTBUCTioNS— Evidence. 

Where  the  evidence  showed  that  the  one 
who  killed  decedent  laid  in  .wait  and  shot  him, 
the  error  in  an  instruction  that  if  the  Icilling 
was  done  with  a  deadly  weapon,  in  a  sudden 
transport  of  passion,  aroused  without  adequate 
rause,  with  intent  to  Icill,  the  killing  was  mur- 
der in  the  second  degree,  was  not  reversible. 

[Eid.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  8  717;   Dec  Dig.  8  340.*] 

8.  Homicide  (i  23*)— "Mubdeb  in  the  Sec- 
ond Deobee." 

"Mnrder  in  the  second  degree"  Is  constitut- 
by  the  absence  of  express  malice  on  one  side 


and  extenuating  cinmmstancea  or  self-defense 
or  adequate  cause  on  the  other;  and  where  the 
one  who  killed  another  laid  in  wait  for  him  and 
shot  him,  adequate  cause  and  self-defense  were 
not  in  the  case,  and  the  killing  could  not  be  lov^*- 
er  than  murder  in  tlie  second  degree. 

[Ed.  Note.— For  odier  cases,  see  Homicide. 
Dec.  Dig.  8  23.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5.  pp.  4641,  4642;   vol.  8,  p.  7727.] 

Appeal  from  District  Conrt,  Grimes  Coun- 
ty;  S.  W.  Dean,  Judge. 

Godle  Wbeeler  was  convicted  of  murder  Id 
the  second  degree,  and  he  appeals.  Reversed 
and  remanded. 

Geo.  D.  Neal,  Carl  T.  Harper,  and  W.  W. 
Meachum,  for  appellant  F.  J.  McCord. 
Asst  Atty.  Gen.,  for  tbe  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  and  given 
20  years  In  the  penitentiary. 

The  facts.  In  substance,  disclose  that  bad 
feelings  and  animosities  existed  between  de- 
ceased and  appellant,  somewhat  critical  In 
nature.  On  the  night  of  the  homicide  both 
parties  attended  a  revival  meeting  In  tlie 
neighborhood.  After  services  deceased  es- 
corted a  young  lady  to  her  home  and  was 
returning  to  bis  father's  residence.  Up>on 
reaching  a  certain  point  he  was  shot  to  death. 
Appellant  was  arrested.  On  the  trial,  among 
other  things,  to  meet  the  state's  case,  appel- 
lant proved  other  parties  In  the  neighborhood 
had  motive  and  equal  opportunity  as  himself 
to  slay  deceased.  It  is  not  the  purpose  of  this 
opinion  to  go  Into  a  detailed  statement  of 
the  testimony. 

1.  It  is  well  settled  In  Texas,  since  the 
case  of  Dubose  v.  State,  10  Tex.  App.  230. 
that  a  party  accused  of  crime  can  meet  this 
accusntlon  by  showing  that  another,  or  oth- 
ers, committed  the  homicide.  This  case  was 
one  purely  of  circumstantial  evidence.  If 
appellant  could  show  that  another  party,  or 
other  parties,  committed  the  homicide,  ho 
was  entitled  to  an  acquittal,  provided  he  did 
not  assist  them.  Appellant  introduced  evi- 
dence showing  his  whereabouts,  which,  if 
true,  established  an  alibi.  Wherever  the  evi- 
dence raises  an  issue  favorable  to  the  ac- 
cused, he  is  entitled  to  have  the  law  applica- 
ble to  that  issue  charged  pertinently  and  af- 
firmatively to  the  Jury.  White's  Ann.  Code 
Cr.  Proc  88  794,  801,  subds.  2,  3,  801b.  No 
authorities  are  necessary  to  sustain  these 
propositions.  Negatively  presenting  the  de- 
fensive theories  is  not  sufficient  This  has 
been  the  settled  law  In  Texas  from  the  be- 
ginning of  our  Jurisprudence. 

The  court  charged  upon  circumstantial  evi- 
dence and  alibi,  but  did  not  afllrmatively  In- 
struct the  Jury  that  If  other  parties,  or  an- 
other party,  whose  name  Is  stated,  commit- 
ted the  homicide,  or  If  there  was  a  reason- 
able donbt  of  this,  the  Jury  should  acquit  aj)- 
pellant     Exception    was    reserved    to    the 
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chaise  for  this  omission.  The  bill  of  excep- 
tions tecites  this:  "The  court  should  have 
instmcted  the  Jury  that  If  they  should  find 
from  the  evidence,  or  have  a  reasonable 
doubt  as  to  whether  Sam  Thomas,  the  de- 
ceased, was  killed  by  Robert  Powledge,  or 
any  other  person  than  the  defendant,  Godie 
Wheeler,  they  would  find  the  defendant, 
Godle  Wheeler,  not  guilty  in  this  case."  The 
court  qualifies  this  bill  by  stating  that  be 
charged  upon  reasonable  doubt,  the  defense 
of  alibi,  and  upon  circumstantial  evidence, 
and  limited  the  right  of  the  state  to  a  con- 
viction to  proving  appellant's  guilt  by  legal 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  killed  the  deceased  unlawfully. 
An  Inspection  of  the  record,  as  stated  above, 
shows  the  court  gave  a  charge  on  alibi,  and 
charged  the  law  applicable  to  a  case  of  cir- 
cumstantial evidence,  upon  reasonable  doubt. 
We  are  of  opinion  that  appellant's  conten- 
tion is  correct,  and  that  under  the  facts  of 
the  case  this  charge  should  have  been  given. 
.\ppellant  may  be  guilty,  or  Powledge  may  be 
i^iilty,  or  others  may  be  guilty ;  and  It  may 
be  stated,  perhaps,  that  under  the  circum- 
stances the  Jury  might  be  warranted  in  com- 
ing to  a  conclusion  as  well  against  one  as 
the  other.  This,  we  think,  would  emphasize 
the  fact  that  the  court  should  have  specially 
directed  the  Jury  to  appellant's  theory  that 
be  did  not  shoot  the  deceased,  but  others  did. 

The  charge  upon  alibi  and  that  upon  cir- 
cumstantial evidence  negatively,  perhaps,  pre- 
sents the  issues.  It  has  been,  as  before  stat- 
ed, the  universal  rule  in  Texas  to  hold  that 
wherever  a  defensive  matter  is  set  up,  and 
supported  by  facts,  the  accused  is  entitled 
to  an  affirmative  charge  on  that  defensive 
matter.  The  law  is  not  satisfied  with  a  neg- 
ative presentation,  and  it  has  been  held  di- 
rectly that  where  there  Is  evidence  that  an- 
other, or  others,  may  have  committed  the 
crime,  and  not  the  accused,  the  court  must 
submit  this  issue  to  tlie  Jury.  Klrby  t. 
State,  49  Tex.  Cr.  R.  517,  93  S.  W.  1030. 
For  a  discussion  of  the  matter  generally,  see 
Harrison  v.  State,  47  Tex.  Cr.  R.  393,  83 
S.  W.  899 ;  also  Hart  v.  State,  15  Tex.  App. 
204,  49  Am.  Rep.  188;  Mclnturf  v.  State, 
20  Tex.  App.  835;  Leonard  v.  Washington 
Territory,  2  Wash.  T.  396,  7  Pac.  878 ;  Kunde 
V.  State,  22  Tex.  App.  97,  3  S.  W.  325;  Cof- 
felt  V.  State,  19  Tex.  App.  442;  Murphy  v. 
State,  36  Tex.  Cr.  R,  24.  36  S.  W.  174;  Saw- 
yers V.  State,  15  Lea  (Tenn.)  694. 

2.  Exception  was  reserved  to  the  charge  on 
murder  in  the  second  degree,  where  it  under- 
took to  apply  directly  the  law  to  the  facts. 
The  language  used  is  as  follows:  "If  you  be- 
lieve from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  with  deadly  weap- 
ons as  same  have  hereinbefore  I>een  defined 
to  you,  in  a  sudden  transport  of  passion, 
aroused  without  adequate  cause,  with  the  in- 
tent to  kill,  did  shoot  and  thereby  kill  Sam 
Thomas,  as  charged  in  the  indictment,  yoa 


will  find  him  guilty  of  murder  In  the  second 
degree,"  etc.  It  is  urged  that  this  charge  is 
insuflilcient,  in  that  it  fails  to  define  deadly 
weapons;  and,  second,  that  it  omits  to  in- 
struct the  Jury  tliat  in  order  to  convict  of 
murder  in  the  second  degree  the  charge 
must  inform  them  that  the  killing  must  be 
ui)on  malice. 

In  regard  to  the  first  proposition,  that 
deadly  weapons  are  not  defined,  we  think 
in  a  preceding  part  of  the  charge  deadly 
weapons  are  aufllciently  defined,  if  it  was 
necessary  In  this  character  of  case  to  define 
them,  wherein  the  court  Instructed  the  Jury 
in  regard  to  murder  in  the  first  degree,  to 
wit,  that  if  appellant  selected  and  used  the 
weapon  or  Instrument  reasonably  sufflcient 
to  accomplish  the  death  by  the  mode  and 
manner  of  its  use,  etc.  The  weapons  used  to 
bring  about  this  tragedy  were  a  shotgun  and 
six-shooter  supposed  to  be  of  45  caliber.  We 
are  of  opinion  this  character  of  weapon  used 
with  such  deadly  effect  would  hardly  need 
defining,  and  that  as  a  rule  it  is  not  necessary 
to  define  deadly  weapons,  unless  there  Is 
some  question  as  to  whether  they  were  weap- 
ons of  that  character,  taking  into  view  vari- 
ous circumstances  of  the  case  and  the  man- 
ner of  their  use.  We  are  of  opinion  that  thi.s 
contention  is  not  of  sufilcient  import  to  re- 
quire a  reversal. 

In  regard  to  the  second  contention  made, 
we  are  of  opinion  that  if  there  was  any  evi- 
dence or  issue  of  self-defense  in  the  case,  or 
any  evidence  tending  to  show  it,  the  conten- 
tion of  appellant  would  be  serious  and  well 
taken.  It  will  be  noted  that  the  court  in- 
structed the  Jury  that  if  the  killing  was  done 
with  deadly  weapons  in  a  sudden  transport 
of  passion,  aroused  without  adequate  cause, 
with  the  intent  to  kill,  and  the  killing  oc- 
curred, it  would  be  murder  in  the  second  de- 
gree. This  is  not  the  law,  nor  Is  It  a  correct 
statement;  but  under  the  circumstances  we 
are  of  opinion  that  the  error  is  not  of  suffi- 
cient moment  to  reverse.  See  Crow  v.  State, 
37  Tex.  Cr.  R.  800,  39  S.  W.  574.  Murder  in 
the  second  degree  is  constituted  by  the  ab- 
sence of  express  malice  upon  one  side  and  ex- 
tenuating circumstances  or  self-defense  or 
adequate  cause  upon  the  other.  In  this  case 
the  party  who  did  the  killing  laid  in  wait  for 
his  victim  and  shot  him  to  death.  Adequate 
cause,  manslaughter,  and  self-defense  are. 
therefore,  under  these  facts,  not  in  the  case: 
and  under  the  facts  we  do  not  see  how  the 
killing  could  possibly  have  been  of  lower  cul- 
pability than  murder  of  the  second  degree. 
Had  this  charge  gone  further,  and  stated,  in 
connection  with  the  expression  "aroused  with- 
out adequate  cause,"  and  not  in  defense  of 
himself,  and  not  in  self-defense,  the  charge 
would  have  been  sufilclent,  even  without  us- 
ing the  expression  "with  malice,"  or  "with 
malice  aforethought,"  under  the  recent  cue 
of  Puryear  v.  State  (decided  at  the  present 
term)  118  S.  W.  1042.    Therefore  we  are  of 
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opinion  that  this  charge,  while  not  correct, 
under  the  peculiar  circumstances  and  facts  of 
this  case,  is  not  sufficiently  erroneous  to  re- 
quire a  reversal. 

But  we  would  suggest  that  trial  courts  ad- 
here to  the  well-known  deflnltlon  of  these 
terms  In  charging  the  jury.  These  omissions 
serve  no  good  purpose  and  complicate  the  ap- 
peal, when  by  taking  sufficient  time,  and  ad- 
hering to  the  well-settled  rules  In  regard  to 
charges  on  these  questions,  all  such  matters 
could  be  avoided. 

For  the  error  pointed  out,  the  judgment  is 
reversed,  and  the  cause  is  remanded. 


BLXJITT  V.  STATE. 

(Court  of  Criminal   Appeals  of  Texas.     June 
23,  1909.) 

1.  Statutes  (g  171*)— Suspension  of  Laws. 
Sp.  Laws  1897,  p.  150,  c.  110,  amended  by 
Sp.  Laws  1905,  p.  262,  c.  30,  creating  a  road 
system  for  Ellis  county,  and  providing  a  penalty 
for  failure  of  persons,  liable  to  work  on  the 
roads,  to  attend  and  work  thereon  after  being 
legally  summoned,  is  not  violative  of  Const,  art. 

1.  {  28,  providing  that  no  power  of  suspending 
laws  shall  be  exercised  except  by  the  Legisla- 
ture, on  the  ground  that  power  to  suspend  the 
law  is  vested  in  the  commissioners'  court  of 
Ellis  county. 

(Ed.    Note.— For   other   cases,   see   Statutes, 
Dec.  Dig.  {  171.*] 

2.  Statutes   (g   64*)— Pabtial  Ihvaudiit— 
Suspension  or  Laws. 

Even  if  the  law  gave  such  a  power  of  sus- 
pension, the  law  would  not  be  held  invalid  for 
that  reason,  but  the  provision  for  suspension 
would  fail. 

[Ed.    Note.— For   other  cases,    see    Statutes, 
Cent.  Dig.  §{  68-66;  Dea  DigTl  64.  •] 

3.  Taxation  ({  40*>— CoNBnruTioNAi.  Provi- 

SIONa— UNirOBMITT. 

Sayles'  Ann.  Civ.  St  1897,  art  6048,  re- 
quiring that  every  male  hetween  the  ages  of  21 
and  GO  years,  wiUi  certain  exceptions,  shall  pay 
a  poll  tax,  not  being  violative  of  Const  art.  8, 
$  1,  requiring  taxation  to  be  equal  and  unifonn, 
the  classification  being  uniform  and  resting  on 
a  substantial  basis  and  reason,  Sp.  Laws  1897, 
p.  155,  c.  110,  g  15,  amended  by  Sp.  Laws  1905, 
p.  263,  c.  30,  g  16,  providing  that  any  person  in 
the  county  subject  to  payment  of  a  i>oll  tax 
who  shall  fail  to  pay  it  before  a  certain  time 
shall  be  subject  to  road  duty  for  a  period  of 
three  days  during  the  year,  etc.,  is  not  viola- 
tive of  ue  section  of  the  Constitution. 

[Eid.   Note.— For  other  cases,   see   Taxation, 
Dec.  Dig.  i  40.*] 

4.  Ofticebs  (f  30*)— Holding  Two  OmcES. 

Sp.  Laws  1897,  p.  150,  c.  110,  as  amended 
by  Sp.  Laws  1905,  p.  263,  a  30,  g  1,  making  the 
county  commissioners  of  Ellis  counbr  ex  officio 
road  commissloneiB  and  superintendents,  with 
charge  of  road  work,  and  allowing  them  a  com- 
pensation while  so  acting,  is  not  violative  of 
C«nst.  art.  16,  {  40,  providing  that  no  peraon 
shall  hold  at  the  same  time  more  than  one  civil 
office  of  emolument  with  certain  exceptions,  un- 
less otherwise  specially  provided  therein,  since 
the  commissioners'  court  and  the  commissioners 
themselves  are  charged  with  the  duty  'of  attend- 
ing to  matters  affecting  the  public  roads,  and 
the  duties  Imposed  on  the  commissioners  by  the 


act  oome  reasonably  within  the  general  scope  of 
their  duties. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  g  30.»] 

5.  Cbihinai,  Law  (g  1064*)— Appeal— Reseb- 

VATION    OF   GbOUNDS    OF   ReVIBW  —  MOTION 

FOB  Nbw  Tbial— Sufficienct. 

A  motion  for  new  trial  upon  conviction  of 
accused,  alleged  to  have  been  delinquent  in  pay- 
ment of  his  poll  tax,  for  failure  to  appear  for 
road  work,  alleging  that  the  conviction  was  not 
warranted  by  the  evidence,  was  too  general  to 
require  consideration  on  appeal  of  the  question 
whether  a  poll  tax  had  been  levied  in  the  coun^. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Dec.  Dig.  g  1064.*] 

6.  Criminal  Law  (g  304*)— Bvidkhcb— Judi- 
cial Notice  — Towns  as  Incobfobaced 
Towns. 

Courts  cannot  judidally  know  that  towns, 
even  where  they  are  county  seats,  are  incorpo- 
rated towns. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  g  705 ;   Dec  Dig.  {  304.*] 

7.  Cbiminal  Law  (g  1100*)- Appeal— Staxk- 
UENT  OF  Facts— Sufficiency. 

As  the  court  could  not  take  judicial  notice 
of  such  fact  on  appeal  from  a  conviction  of  an 
alleged  poll  tax  delinquent  for  failure  to  appear 
for  work  on  the  roads,  when  legally  summoned 
by  a  road  commissioner  of  the  county,  an  alle- 
gation in  the  statement  of  facts  that  accused  re- 
sided in  the  corporate  limits  of  a  certain  city, 
of  intended  to  raise  the  point  that  accused  was 
a  resident  of  an  incorporated  city  over  whose 
streets  the  county  would  have  no  control,  would 
be  insufficient 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Dec.  Dig.  g  1100.*] 

&  Statutes  (g  97*)— Local  Laws— Poweb  of 

Legiblatube. 

Under  Const,  art.  8,  g  9,  as  amended  in 
1890,  giving  the  Legislature  power  to  pass  local 
laws  for  the  maintenance  of  public  roads  and 
highways,  it  could  give  control  to  the  county 
commissioners  over  citizens  residing  in  incorpo- 
rated cities  and  towns  as  respects  work  upon 
such  roads  and  highways. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  g  07.*] 

9.  Highways  (g  151*)— Failure  to  Work  ok 
Road  —  Cbiuinal  Responsibilitt  —  Evi- 
dence!—Pbesumptioks. 

In  a  prosecution  for  failure  of  a  delinquent 
poll  tax  payer  to  appear  for  road  work,  while  a 
strong  inference  might  arise  from  an  agreed 
statement  of  facts  recitini;  that  accused  was  cor- 
rectly assessed  for  a  poll  tax  in  1905  for  that 
year  by  the  tax  assessor,  as  shown  by  the  tax  rolls 
of  the  county,  and  that  he  did  not  pay  any  poll 
tax  in  1905  or  1006,  that  a  poll  tax  had  been 
levied  for  those  years,  it  could  not  in  the  ab- 
sence of  proof  to  that  effect,  be  assumed  that 
there  had  been  a  levy,  in  the  absence  of  a  clear 
agreement  to  that  effect. 

[Eld.   Note. — For  other  cases,  see  Highways, 
Dec  Dig.  g  151.*] 

10.  iNDICnCENT  AND  INFOBUATION  (g  87*)— 
SUFFICIENCT  OF   ACCUSAXIOH— TnU  OF   OF- 

FENSB— Limitations. 

A  complaint  and  information  in  a  prosecu- 
tion of  an  alleged  poll  tax  delinquent  for  fail- 
ure to  appear  for  work  on  the  roads  when  le- 
gally summoned,  which  charged  that  accused 
was  a  delinquent  poll  tax  payer  in  the  county, 
liable  under  the  law  to  work  upon  a  certain  pub- 
lic road,  and  was  legally  summoned  to  do  so  at 
a  certain  time  and  place  by  the  road  commis- 
sioner for  the  district  and  wiilAilly  failed  and 
refused  to  do  so,  etc.,  was  Insufficient  because 
failing  to  allege  that  accused  was  liable  and  in 
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default  of  payment  of  a  tax  tor  a  year  within 
Uie  period  o(  limitation. 

[lid.  Note. — For  other  caseB,  see  Indictment 
and  Information,  Cent  Die.  {  247 ;  Dec.  Dig.  { 
87.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  BUis  County  Court;  J.  T. 
Spencer,  Judge. 

Jesse  Blultt  was  convicted  of  falling,  aft- 
er Iieing  legally  summoned,  to  (work  on  a 
public  road  or  pay  the  sum  required  by  law, 
and  appeals.  Reversed,  and  prosecution  or- 
dered dismissed. 

F.  3,  McCord,  Asst  Atty.  Gen.,  for  the 
State. 


BAMSET,  J.  Appellant  was  cliarged  in 
the  county  court  of  Ellla  county  with  the  of- 
fense of  willfully  failing  and  refusing,  after 
being  legally  summoned,  to  attend  and  work 
on  a  public  road  or  to  pay  the  sum  required 
under  the  law. 

The  validity  of  the  Information  Is  vigor- 
ously assailed  in  a  well-prepared  motion  by 
counsel  for  appellant,  In  which  it  is  claimed 
hi  substance  and  effect  that  the  act  of  1887 
(Sp.  Laws  1897,  p.  150,  c.  110),  entitled  "An 
act  to  create  a  more  efficient  road  system 
for  Ellis  cotmty,"  together  with  the  amend- 
ment thereto  of  1906  (chapter  30,  p.  262,  of 
said  Special  Laws),  are  void  because  con- 
trary to  article  1,  {  28,  of  the  Constitution 
of  the  state  of  Texas,  in  that  the  power  sus- 
pending the  same  is  vested  in  the  commis- 
sloner'a  court  of  Ellis  county,  Tex.  Again,  it 
Is  urged  that  said  special  law  is  invalid,  in 
that  same  is  in  conflict  with  the  general 
laws  on  the  same  subject;  especially  with 
article  4736,  Sayies'  Ann.  Civ.  St.  Tex.*  1897, 
and  also  that  article  G048,  Sayies'  Ann.  Civ. 
St  1897,  la  contrary  to  and  Inhibited  by  ar- 
ticle 8,  {  1,  of  the  Constitution  of  the  state 
of  Texas,  in  that  the  taxation  levied  and  pre- 
scribed in  such  article  of  said  statutes  Is  not 
equal  and  uniform.  In  that  persons  between 
the  ages  of  21  and  60  years  are  discrim- 
inated against  by  the  levy  and  exaction  of 
a  poll  tax,  which  is  a  prerequisite  to  the 
right  to  vote  and  a  necessary  qualification 
under  the  Terrell  election  law  (Laws  1905, 
p.  SSO,  c.  11),  and,  further,  that  the  amend- 
atory act  of  1906  (Sp.  Laws  1906,  p.  262,  c. 
30)  of  said  Ellis  county  road  law  amending 
chapter  110,  p.  190,  of  said  act  of  1897,  Is 
contrary  to  and  Inhibited  by  section  40,  art 
16,  of  the  Constitution  of  the  state  of  Texas, 
In  that  said  act  undertakes  to  create  and  Im- 
pose on  a  county  commissioner  another  civ- 
il office  of  emolument  than  that  of  county 
commissioner,  which  cannot  be  held  by  one 
man  under  the  provisions  of  said  Constitu- 
tion above  indicated.  It  Is  to  be  regretted 
that  we  have  not  been  furnished  with  a 
brief  on  these  matters  by  counsel  for  appel- 
lant snd  we  are  not  sure  that  from  the  brief 
statement  of  the  objections  to  the  act  in 


question  as  contained  in  the  motion  to  quash 
that  we  fully  grasp,  in  detail  at  least,  the 
grounds  upon  which  the  attack  rests.  It  oc- 
curs to  us,  however,  that  the  law  is  not  sub- 
ject to  any  of  the  objections  urged. 

1.  A  case  very  similar  to  this  which  rested 
practically  on  the  same  form  of  indictment 
was  decided  by  this  court  in  the  case  of 
Young  V.  State,  61  Tex.  Cr.  R.  366,  102  S.  W. 
117.  The  particular  Insistence  In  that  case 
was  that  the  act  applicable  to  Ellis  county 
was  violative  of  article  3,  {  66,  of  the  state 
Constitution,  which  prohibits  the  passage  of 
such  laws.  The  act  however,  was  upheld 
as  being  authorized  by  article  8,  |  9,  of  the 
Constitution  as  amended  In  1890,  which  is  as 
follows:  "And  the  Legislature  may  pass  lo- 
cal laws  for  the  maintenance  of  public  roads 
and  highways  without  the  local  notice  re- 
quired for  special  or  local  laws."  This  view 
was  upheld  by  the  Court  of  Civil  Appeals  of 
the  Fifth  Judicial  District  In  the  case  of 
Smith  V.  Grayson  County,  18  Tex.  Civ.  App. 
163,  44  S.  W.  921. 

2.  We  think  that  the  act  in  question  Is  not 
invalid  In  that  same  contravenes  article  1,  { 
28,  of  tUe  Constitution,  because,  as  claimed, 
the  power  of  suspending  the  law  is  vested  in 
the  commissioners'  court  of  Ellis  county, 
Tex.  If  it  could  be  held  that  any  such  pow- 
er of  suspension  was  given  in  the  law,  we 
should  not  declare  the  law  invalid  for  this 
reason,  but  hold  that  the  power  of  suspen- 
sion therein  undertaken  to  be  created  was 
itself  invalid,  and  the  law  would  stand  and 
the   suspension   falL 

8.  It  cannot  tx  held,  we  think,  that  so  far 
as  affected  by  article  6048  of  Sayies'  Ann. 
Civ.  St  1897,  the  law  is  contrary  to  and  in- 
hibited by  article  8,  (  1,  of  the  Constitution, 
in  that  the  burden  of  working  the  road  is  to 
be  construed  and  tested  as  if  it  were  taxa- 
tion levied  and  prescribed  in  said  article  of 
the  statute,  and  not  equal  and  uniform,  for 
that  persons  between  the  ages  of  21  and  60 
years  are  discriminated  against  by  the  levy- 
ing and  exaction  of  a  poll  tax.  We  held 
in  the  case  of  Solon  v.  State  (Tex.  Cr.  App.) 
114  S.  W.  349,  that  the  law  levying  a  poll 
tax  was  not  invalid,  for  this  reason:  that 
the  Legislature  bad  the  right  to  make  the 
levy  applicable  to  a  class  where  such  classi- 
fication was  uniform  and  rested  on  a  sub- 
stantial basis  and  reason.  The  matter  is 
fully  discussed  in  the  case  above  referred  to, 
and  requires  no  further  elaboration. 

4.  Nor  do  we  think  that  the  act  in  ques- 
tion is  inyalid  or  inhibited  by  section  40,  art 
16,  of  the  Constitution,  in  that  said  act  un- 
dertakes to  create  and  impose  on  a  county 
commissioner  another  civil  office  of  emolu- 
ment, which  appellant  claims  cannot  be 
held  by  one  man  under  the  provisions  of  the 
(Constitution.  The  commissioners'  court  and 
the  commissioners  themselves  are  charged 
by  law  with  the  duty,  authority,  and  obliga- 
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tlon  of  giving  attention  to  all  matters  affect- 
ing public  roads  in  their  respective  counties, 
and  the  duties  imposed  on  the  commission- 
ers of  Ellis  coimty  by  this  act  come  reason- 
ably and  seasonably  within  the  general  scope 
of  their  duties  under  the  law. 

5.  In  addition  to  the  grounds  urged  why 
the  Indictment  should  be  held  invalid,  appel- 
lant's motion  for  a  new  trial  is  in  these 
words:  "In  the  alternative,  defendant  says 
that  the  judgment  of  conviction  In  this  case 
is  not  warranted  by  the  evidence.  That  the 
state  failed  to  prove  that  a  poll  tax  had  been 
levied  against  the  male  citizens,  for  any 
year,  in  Ellis  county,  Tex."  We  are  not 
sure  that  It  is  Intended  by  this  motion  to 
allege  that  the  Judgment  of  conviction  is  in- 
valid for  any  other  reason  than  that  the 
state  failed  to  prove  that  a  poll  tax  had 
been  levied  in  Ellis  county.  The  mere  al- 
legation that  the  Judgment  of  conviction  is 
not  warranted  by  the  evidence  would  be  so 
general  as  that  we  would  not  be  required  to 
pass  on  same.  If,  however,  we  should  do 
so,  It  does  not  seem  that  there  are  any  valid 
reasons  why  the  Judgment  sboul^  be  set 
aside,  gp.  Laws  2gth  Leg.  p.  263,  c.  30,  {  15, 
contains  the  following  provision:  "Any  per- 
son in  Ellis  county  subject  to  the  payment 
of  a  poll  tax  (whether  assessed  or  not)  who 
shall  fall  to  pay  same  on  or  before  the  first 
day  of  February  thereafter  shall  be  a  delin- 
quent poll  tax  payer,  and  shall  be  subject 
to  road  duty  for  a  period  of  three  days  dur- 
ing the  year,  and  they  shall  be  summoned 
by  the  road  commissioner,  road  superintend- 
ent, road  overseer  or  any  person  appointed 
by  the  road  commissioner  to  work  the  road, 
and  shall  be  liable  to  road  duty  in  the  road 
district  where  they  reside,  or  to  any  road 
district  to  which  they  may  be  assigned  by 
the  commissioners'  court;  and  any  delin- 
quent poll  tax  payer  who  resides  in  any  city 
or  town  shall  be  assigned  to  work  on  some 
road  leading  into  said  city  or  town.  And  It 
is  made  the  duty  of  the  tax  collector,  as  soon 
as  practicable  after  the  first  day  of  Febru- 
ary and  before  the  first  day  of  May  there- 
after, to  make  out  and  give  to  the  commis- 
sioners' court  a  complete  list  of  all  delin- 
quent poll  tax  payers  for  the  previous  year, 
with  their  residence  as  shown  In  said  col- 
lector's ofSce.  And  each  of  said  delinquent 
poll  tax  payers  shall  be  subject  to  road  duty 
in  the  road  district  where  he  lives,  or  to 
any  road  district  to  which  he  may  be  as- 
signed by  the  commissioners'  court  The 
performance  of  the  road  service  provided  for 
in  this  section  shall  not  exempt  a  person 
from  any  other  road  duty  to  which  he  Is 
subject.  And  any  person  when  liable  to 
work  the  roads  and  summoned  for  that  pur- 
pose under  this  section  who  shall  fall  to 
appear  and  perform  the  work  required  shall 
be  subject  to  the  same  punishment  as  In 
other  cases  of  falling  to  appear  or  do  good 
work  on  the  roads,  and  when  convicted  shall 


satisfy  the  fine  and  costs  as  in  other  mis- 
demeanor convictions;  but  any  person  who 
may  become  liable  to  road  duty  as  a  delin- 
quent poll  tax  payer,  when  summoned,  may 
satisfy  said  summons  and  be  relieved  from 
road  duty  by  paying  to  the  road  commis- 
sioner, superintendent  or  road  overseer  the 
sum  of  three  dollars,  to  be  accounted  for  as 
other  road  money."  If  It  is  urged  that  the 
conviction  cannot  be  sustained  for  the  rea- 
son that  appellant  was  a  resident  of  the 
city  of  Ennls,  which  had  been  regularly  in- 
corporated under  the  laws  of  this  state,  over 
whose  streets  and  alleys  the  county  woula 
have  no  control,  it  would  be  a  sufllclent  an- 
swer to  say  that  the  only  suggestion  in  the 
statement  of  facta  raising  this  Is  the  follow- 
ing, contained  in  the  statement  of  facts: 
"Defendant  resided  In  the  corporate  limits 
of  Ennls,  Ellis  county,  Tex.,  in  1904,  190o. 
1906,  and  up  to  September,  1907.  Since  said 
last  date  he  has  been  employed  in  the  oil 
mill  at  Corsicana,  Tex.,  and  that  he  paid 
street  tax  in  Ennis."  It  is  a  well-settled 
rule  that  courts  cannot  Judicially  know  that 
towns,  even  county  seats  of  counties,  are  in- 
corporated towns.  Patterson  v.  State,  12 
Tex.  App.  222;  Temple  v.  State,  15  Tex. 
App.  304,  49  Am.  Rep.  200;  SIpe  T.  Holliday. 
02  Ind.  4;  Cyc.  of  Evidence,  vol.  7,  p.  1022. 
Again,  it  is  not  shown  by  any  evidence  that 
any  part  of  the  road  which  appellant  was 
summoned  to  work  was  situated  in  the  cor- 
porate limits  of  the  city  of  Ennls,  if.  Indeed. 
we  might  assume  that  such  city  was  incor- 
porated. Again,  A  Is  our  opinion  that  under 
the  constitutional  provision  (article  8,  $  9). 
as  amended  in  1890,  by  which  the  Legisla- 
ture &  clothed  with  authority  to  pass  local 
laws  for  the  maintenance  of  public  roads 
and  highways,  It  Is  competent  for  the  Leg- 
islature to  give  control  to  the  county  com- 
missioners' court  over  citizens  residing  in 
incorporated  cities  and  towns.  This  provi- 
sion of  the  Constitution  Is  sweeping  and  un- 
restricted, and  we  are  not  aware  of  any  lim- 
itation on  this  authority  in  other  parts  of  the 
Constitution.  The  special  law  quoted  in 
terms  applies  to  residents  of  cities  and 
towns.  The  decisions  of  our  courts  in  re- 
spect to  offenses  for  failing  to  work  the  pub- 
lic road  have  no  sort  of  application.  Such 
were  the  cases  of  State  v.  Jones,  18  Tex. 
874;  also.  Ex  parte  Roberts,  28  Tex.  App. 
43,  11  S.  W.  782.  Here  the  offense  consists 
in  the  failure  to  pay  the  poll  tax  when  the 
citizen  Is  subject  to  such  payment.  In  this 
poll  tax  the  county  would  be  interested. 
It  is  competent  for  the  Legislature  to  at- 
tach a  penalty  to  its  payment  in  money, 
which  will  innnre  to  the  benefit  ot  the  coun- 
ty, or,  if  it  saw  -proper,  as  It  has  done,  to 
attach  a  penalty  of  road  duty  for  three  days 
or  any  other  reasonable  time.  We  call  at- 
tention also  to  the  fact  that  this  punl$(.b- 
ment  was  intended  to  be  cumulative,  as  evi- 
denced by  the  following  provision  of    the 
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law  La  qaestlon:  "The  performance  of  the 
road  serrice  provided  for  In  this  section 
shall  not  exempt  a  person  from  any  other 
road  duty  to  which  he  is  subject"  There  is 
no  decision  In  this  state  or  elsewhere  that 
militates  against  these  facts.  There  Is  no 
constitutional  restriction  that  Interferes  with 
the  power  of  the  Legislature  to  pass,  on  be- 
half of  any  county  or  all  the  counties  in  the 
state,  such  a  law  as  has  been  passed,  pre- 
sumably on  their  demand,  for  the  benefit  of 
the  citizens  of  Ellis  county.  We  are  unwill- 
ing to  strike  down  and  nullify  this  law  by 
remote  analogies  or  under  the  pretense  or 
some  constitutional  restriction  that  has  no 
existence  In  fact. 

6.  Appellant  also  contends  that  the  state 
liad  failed  to  prove  that  a  poll  tax  had  been 
levied  against  the  male  citizens  of  Ellis  coun- 
ty for  any  year  by  the  proper  authorities. 
There  seems  to  be  some  merit  in  this  con- 
tention. The  only  proof  touching  this  mat- 
ter is  the  following  sentence  contained  in  the 
agreed  statement  of  facts:  "Defendant  was 
correctly  assessed  for  a  poll  tax  In  1905,  for 
said  year,  by  the  tax  assessor  of  Ellis  coun- 
ty, Tex.,  as  shown  by  the  tax  rolls  of  said 
county."  Admission  was  also  made  that  ap- 
pellant did  not  pay  any  state  or  county  poll 
taxes  in  1905  or  lOOC.  From  these  admis- 
sions it  Is  urged  by  the  state  that  of  neces- 
sity it  is  Implied  and  admitted  that  a  poll 
tax  had  been  levied  for  the  years  named. 
While  a  strong  inference  to  this  effect  might 
arise  from  the  admission  contained  iu  the 
record,  It  is  not,  in  the  absence  of  proof  to 
that  effect,  to  be  assumed  that  there  had 
been  a  levy,  in  the  absence  of  a  clear  agree- 
ment to  this  effect,  and  in  this  respect  we 
think  the'  proof  and  evidence  on  another 
trial  should  be  strengthened. 

7.  Finally,  we  think  the  case  must  be  re- 
versed and  dismissed  on  account  of  the  in- 
sufficiency of  the  complaint  and  information. 
The  charging  part  of  same  is  as  follows: 
••     •     •     In  the  county  of  Ellis,  state  of 

Texas,  Jesse  Bluitt  was  a  delinquent  poll  tax 
payer  In  EHUs  county,  Tex.,  and  was  liable 
under  the  law  to  work  upon  the  public  road 
leading  from  the  dty  of  Ennis  to  the  village 
of  Ensign,  called  the  'Ennis  and  Ensign 
Road,'  In  road  district  No.  2  in  said  county, 
and  was  legally  summoned  to  attend  and 
work  on  said  road,  at  a  time  and  place  des- 
ignated by  A.  N.  Thomas,  road  commission- 
er for  said  district,  to  wit,  on  the  17th  day  of 
January,  A.  D.  1907.  And  the  said  Jesse 
Bluitt  did  then  and  there  willfully  fail  and 
refuse  to  attend  at  the  time  and  place  afore- 
said, and  did  willfully  fall  and  refuse,  on 
or  before  the  day  upon  which  he  was  sum- 
moned as  aforesaid  to  attend,  to  pay  to  the 
said  road  commissioner,  road  superintend- 
ent, or  road  overseer  the  earn  of  three  dol- 
lars." Appellant  moved  to  quash  this  com- 
plaint and  information,  for  the  following  rea- 
sons:   "Because  it  does  not  appear  there- 


from that  defendant  was  liable  to  road  duty 
for  and  during  a  period  of  time  of  three  days 
prior  to  January  17,  190T;  and,  I>ecause  said  / 
affidavit  and  complaint  are  vague,  indefinite, 
and  uncertain,  and  charge  no  offense  against 
the  laws  of  Texas."  It  will  be  noted  by  a 
careful  examination  of  this  complaint  and 
information  that  same  do  not  state  for  what 
year  appellant  was  liable  under  the  road  law 
to  work  upon  the  public  roads  of  Ellis  coun- 
ty. In  order  to  sustain  a  conviction,  it  must 
and  should  have  been  alleged  that  he  was 
liable  for  and  In  default  of  the  payment  of  a 
tax  for  a  year  and  time  within  the  period  of 
limitation  provided  under  the  laws  of  this 
state.    This  the  complaint  does  not  do. 

We  have,  In  view  of  the  importance  of 
this  matter  to  the  people  of  EUlis  county, 
and  out  of  deference  and  respect  to  the  well- 
considered  motion  of  appellant,  gone  some- 
what thoroughly  into  the  matter,  so  as  to 
make  the  opinion,  as  far  as  may  be,  full  and 
conclusive  on  the  questions  urged,  though  It 
is  to  be  regretted  that  we  have  not  had  the 
benefit  of  any  brief  or  argument  on  behalf 
of  appellant 

For  the  error  pointed  out  the  Judgment  of 
conviction  is  set  aside  and  the  prosecution 
ordered  dismissed. 

DAVIDSON,  P.  J.  (dissenting).  I  agree 
with  my  Brethren  In  reversing  and  dismiss- 
ing the  prosecution.  I  think  that  portion  of 
the  majority  opinion  is  correct.  In  the  dis- 
position of  some  of  the  other  questions  I  can- 
not concur.  The  evidence  discloses  that  ap- 
pellant lived  within  the  corporate  limits  of 
Ennis,  in  Ellis  county.  This  residence  In- 
cluded the  years  1904,  1905,  and  1906,  and 
up  to  September,  1907,  since  which  time  he 
has  resided  in  the  city  of  Oorsicana,  in  Na- 
varro county.  During  the  years  mentioned 
he  paid  street  tax  in  Ennis,  required  under 
the  charter  and  by-laws  and  regulations  of 
that  tovm.  It  was  sought  during  this  time 
to  require  him  to  work  upon  the  public  roads 
of  the  county.  These  roads,  of  course,  were 
outside  of  the  corporate  limits  of  the  city  of 
Ennis.  This  he  declined  to  do,  and  for  this 
failure  this  prosecution  was  brought.  Those 
who  reside  in  Incorporated  towns  and  cities 
are  not  required  nor  can  they  be  forced  to 
work  upon  public  roads  of  the  county.  Their 
duty  in  this  respect  Is  to  work  the  streets  or 
pay  street  tax,  either  or  both,  required  of 
him  as  a  resident  of  the  incorporated  town. 
The  county  has  control  of  the  public  roads, 
but  towns  and  cities  have  control  of  the 
streets.  The  county  has  no  authority  over 
the  streets  of  an  incorporated  town,  nor  has 
the  county  any  authority  to  summon  or  re- 
quire work  of  those  who  reside  in  such  in- 
corporated towns  to  work  upon  county  roads. 
The  county  and  the  cities  and  towns  are  mu- 
nicipalities independent  of  each  other,  each 
being  supreme  within  its  own  Jurisdiction 
and  political  sphere.    The  county  cannot  as- 
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sume  JnrlBdlctlon  of  the  streets,  nor  cau  the 
city  assuine  jurisdiction  of  the  county  roads. 
They  are  municipal  bodies  entirely  separate 
and  distinct  from  a  political  standpoint, 
each  governed  by  such  laws  as  the  Legisla- 
ture under  constitutional  authority  may  en- 
act or  authorize.  Such  has  been  the  legal 
and  Judicial  history  of  Texas.  This  ques- 
tion first  came  up  in  the  case  of  State  y. 
Jones,  18  Tex.  874.  It  was  again  decided  by 
the  Supreme  Court  in  Norwood  t.  Gonzale's 
County,  79  Tex.  218,  14  S.  W.  1057.  The 
Jones  Case,  supra,  has  been  followed  by  the 
appellate  courts  of  this  state  in  all  the  deci- 
sions. There  have  been  several  cases  decided 
by  the  Court  of  Appeals  and  Court  of  Crim- 
inal Appeals.  Bs  parte  Roberts,  28  Tex. 
App.  44,  11  S,  W.  782.  I  deem  it  unnecessary 
to  collate  these,  as  all  the  decisions  are  har- 
monious, not  even  having  been  broken  by  a 
dissent.  Nelson  v.  Garfield  Co.,  6  Colo.  App. 
282,  40  Pac.  474;  Gallaher  v.  Head,  72  Iowa, 
174,  33  N.  W.  620;  McCfuHom  v.  Black  Hawk 
County,  21  Iowa,  418.  This  Is  also  the  rule 
in  other  states.  For  the  first  time  in  the  his- 
tory of  Texas  a  majority  of  the  court  in  this 
case  holds  that  the  residents  of  an  incor- 
porated city  or  town  can  be  compelled  to 
work  on  the  county  roads.  This  is  evidently 
erroneous.  If  my  Brethren  are  correct,  then 
the  residents  of  cities  and  towns  could  not 
only  be  required  to  pay  taxes  levied  and  col- 
lected for  the  purpose  of  keeping  up  the 
streets  as  well  as  working  on  said  streets, 
but  they  would  be  required  as  well  to  go  out 
Into  the  county  and  work  the  public  roads, 
thereby  being  burdened  with  onerous  double 
duties.  I  do  not  care  to  follow  this  question, 
it  is  so  obviously  incorrect 

There  are  other  questions  in  the  case  to 
which  I  do  not  agree,  one  of  which  I  will 
mention.  My  Brethren  hold  that  the  Legis- 
lature Is  authorized  to  levy  $3  poll  tax  for 
road  purposes  In  Ellis  county,  being  a  spe- 
cial law  of  that  county.  The  Constitution 
requires  payment  of  poll  tax  as  a  prereq- 
uisite to  the  right  of  sufCrage.  This  conclu- 
sion of  the  majority  of  the  court  seems  to  be 
upon  the  idea  that  the  Legislature  has  a 
right  to  classify  voters,  as  was  held  by  the 
majority  in  the  case  of  Solon  v.  State  (Tex. 
Cr.  App.)  ai4  S.  W.  349.  The  Solon  Case  is 
made  the  authority  for  this  decision.  I 
cannot  agree  that  the  right  of  suffrage  Is  an 
occupation,  or  that  a  poll  tax  may  be  classi- 
fied, for  the  Constitution,  in  regard  to  the 
right  of  suffrage,  places  every  man,  who  is 
authorized  to  vote,  upon  the  same  plane. 
Under  the  Solon  Case  and  the  decision  in 
this  case,  voters  would  be  required  to  pay 
as  a  county  tax  in  Ellis  county — not  a  state 
tax — ^very  considerably  more  than  In  other 
counties.  I  cannot  believe  this  Is  correct  un- 
der our  Oonstitatlon.  I  therefore  respectful- 
ly enter  my  dissent. 


LONG  et  al.  v.  CONSUMERS'  LIGHT  & 

HEATING  CO. 

(Court  of  Civil  Appeals  of  Texas.     April  17, 

1909.    Rehearing  Denied  May  22, 1909.) 

Tbial  (§  194*)  — Instbdctions— Wkiohx  of 
evioenck. 

In  an  action  by  a  light  and  heating  com- 

Eany  for  breach  of  a  contract  to  light  and  heat  a 
otel,  the  court  gave  a  special  instruction  to 
find  for  plaintiff  if  a  verbal  contract  was  made, 
by  the  terms  of  which  an  electrical  engineer 
was  not  to  be  furnished,  nor  steam  heat  fur- 
nished after  the  1st  of  April.  Held,  that  this 
clearly  eliminated  an  issue,  made  by  the  plead- 
ing and  evidence,  as  to  the  breach  by  plaintiff 
of  an  alleged  agreement  to  furnish  hot  water 
for  use  in  various  rooms,  and  assumed  that,  if 
the  jury  adopted  plaintiff's  contention  in  the 
particulars  pointed  out,  it  was  entitled  to  re- 
cover, regardless  of  the  plea  and  evidence  as- 
to  the  plaintiff's  violation  of  the  contract,  and 
to  this  extent  the  charge  was  on  the  weight  of 
the  evidence  and  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Diis.  {  194.*] 

Ai^)eal  from  District  Court,  Tarrant  Coun- 
ty ;  Mike  E.  Smith,  Judge. 

Action  by  Consumers'  Light  &  Heating 
Company  against  J.  F.  Long  and  others. 
From  a  Judgment  for  plaintiff,  defendanta- 
appeaL    Reversed. 

Bryan  &,  Spoonts.  for  appellants.  Capps, 
Cantey,  Hanger  &  Short,  for  appellee. 

CONNER,  C.  J.  The  following  statement 
made  by  appellants  Is  accepted  by  appellee  as- 
substantially  correct  and  will  be  adopted, 
viz. :  "This  suit  was  instituted  In  the  district 
court  of  Tarrant  county,  Tex.,  by  appeUee- 
agalnst  appellants,  alleging  that  on  Novem- 
ber 6,  1906,  appellee's  assignor,  the  Traders' 
Investment  Company,  contracted  virlth  appel- 
lants to  furnish  electric  current  bud  steam 
heat  for  the  Delaware  Hotel,  owned  by  ap- 
pellants, for  one  year,  and  appellant  agreed' 
to  pay  therefor  $300  per  month  for  said 
year;  that  thereafter,  on  May  1,  1907,  appel- 
lants authorized  appellee  to  connect  its  elec- 
tric lines  with  a  certain  sign  and  motor  at 
said  hotel,  and  appellants  agreed  to  pay 
therefor  in  addition  to  $300  per  month  the 
sum  of  $22  per  month  during  the  balance  of 
said  contract;  that  thereafter,  on  July  Ist, 
appellants  breached  the  contract;  that  at 
the  time  of  the  breach  appellants  were  in- 
debted to  the  appellee  in  the  sum  of  $644  for 
services  rendered  theretofore;  that  appellee 
was  ready  and  willing  to  carry  on  said  con- 
tract, but  was  not  allowed  to  by  appellants. 
Appellee  further  alleged  that  it  would  have 
made  $150  per  month  during  the  balance  of 
said  contract  but  for  appellants'  breach ;  that, 
in  addition,  appellee  alleged  that  It  rewired 
the  said  hotel  building  at  an  expense  of  $70 
which  appellants  refused  to  pay,  and  prayed 
for  Jud^ent  in  the  sum  of  $1,314.  On  May 
25,  1908,  appellants  filed  their  first  amended 
original  answer,  which  consisted  of  special 
exceptions,   general   demurrer,   and   general 
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denial,  and  specially  that  they  bad  not 
breached  the  contract,  bat  that  appellee  had 
breached  the  same  by  failing  to  furnish  ac- 
cording to  the  terms  of  said  contract  hot  and 
cold  water  for  the  hotel  barber  shop,  bath- 
rooma,  toilets,  and  for  use  of  the  barroom,  by 
reason  of  which  appellants  sustained  loss  and 
damage  by  failing  to  haye  such  water  in  the 
sum  of  $744,  on  account  of  being  compelled 
-to  reduce  the  price  of  the  rent  on  said  rooms ; 
farther,  that,  by  reason  of  such  breach  on  the 
part  of  appellee,  they  were  compelled  to  es- 
tablish a  hot  water  apparatus  to  carry  on  their 
business  at  an  expense  of  $552,  for  which  they 
prayed  for  Judgment  against  appellee.  Appel- 
lants further  averred  that  the  lighting  furnish- 
ed was  very  Inferior  and  almost  worthless,  by 
reason  of  which  they  were  damaged  in  the 
sum  of  $500,  for  which  they  asked  Judgment 
against  appeHee.  Appellants  farther  special- 
ly pleaded  that,  according  to  the  contract,  ap- 
pellee was  to  furnish  an  engineer  or  electrl- 
dan  to  keep  the  lights  in  first-class  condition, 
which  they  failed  to  do,  damaging  them  in 
the  sum  of  $350,  which  appellants  plead  over 
against  appellee,  and  asking  for  Judgment, 
and,  further,  for  failure  of  consideration. 
Appellee  replied  by  supplemental  petition, 
containing  general  and  special  exceptions, 
general  denial,  and  specially  that  there  was 
no  consideration  for  any  agreement  on  its 
part  to  furnish  hot  and  cold  water  or  to  fur- 
nish an  engineer  or  electrician.  The  trial 
was  had  before  a  Jury  on  May  28,  1908,  re- 
sulting in  a  yerdlct  and  Judgment  against  ap- 
pellants In  the  sum  of  $744,  $100  of  which 
was  for  the  reasonable  profit  to  appellee  dar- 
ing the  remainder  of  said  contract.  There- 
after motion  for  new  trial  was  filed  and  by 
the  court  overruled,  to  which  appellants  du- 
ly excepted  in  open  court  and  gave  notice  of 
appeal.  Statement  of  facts  and  appeal  bond 
were  properly  approved  and  filed,  and  assign- 
ment of  errors  was  filed  In  the  trial  court, 
and  the  case  is  now  properly  before  this 
court  on  the  assignment  of  errors  for  deter- 
mination." 

We  think  the  Judgment  must  be  reversed 
because  the  court  gave  in  charge  to  the  Jury 
at  appellee's  request  the  following  special  in- 
stractlon,  to  which  error  is  assigned,  to  wit : 
"If  you  believe  from  the  evidence  In  this  case 
that  R  C.  Armstrong,  Jr.,  representing  the 
Traders'  Investment  Company  and  M.  D. 
Watson,  representing  Watson  and  Long,  made 
a  verbal  contract  about  November  1, 1905,  by 
the  terms  of  which  the  said  Traders'  Invest- 
ment Company  was  not  to  furnish  steam  heat 
for  the  purpose  of  heating  the  hotel  ox)erated 
by  the  defendants  after  the  1st  day  of  April, 
and  was  not  to  furnish  an  electric  engineer, 
then  you  will  find  for  the  plaintiff,  and  as- 
sess the  damages  as  charged  in  the  court's 
charge  herelntiefore  submitted  to  you."  This 
ehaige  Clearly  eliminated,  as  appellants  in- 
sist, the  iBsne  made  by  both  the  pleading  and 


evidence  rdatlng  to  the  agreement  to  famish 
appellants  hot  water  for  use  in  the  various 
rooms  of  their  hotel.  It  assumed  that,  if  the 
Jury  adopted  appellee's  contention  in  the  par- 
ticulars pointed  out,  appellee  was  entitled  co 
recover,  regardless  of  appellants'  plea  and 
evidence  to  the  effect  that  appellee  had  vio- 
lated the  contract  on  Its  part  to  furnish  hot 
water  for  batlis,  etc.  To  this  extent  the 
charge  was  on  the  weight  of  the  evidence  and 
erroneous. 

We  find  no  error  in  the  action  of  the  court 
in  excluding  testimony,  as  complained  of  in 
appellants'  second  assignment,  but  for  the 
error  in  giving  the  special  instruction  the 
Judgment  must  be  reversed  and  the  cause  re- 
manded. 

DUNKLIN,  J.,  disqualified,  and  not  Bit- 
ting. 


SLAUGHTER  v.  COOPER. 

(Court  of  Civil  Appeals  of  Texas.     May  22, 

1909.    Rehearing  Denied  June  26,  1909.) 

1.  Public  Lawds  (J  178*)— Sale  by  Awabdee. 

Where  the  state  through  its  regular  author- 
ized officer  makes  an  award  of  public  lands  to 
one  authorized  to  purchase,  the  land  so  far  pass- 
es out  of  the  state  as  to  authorize  its  sale  by 
the  nurchaser,  thereby  creating  between  him 
and  his  purchaser  the  relation  of  vendor  and 
vendee,  and,  where  possession  accompanies  such 
transfer,  the  second  purchaser  may  not  there- 
after successfully  plead  a  total  failure  of  con- 
sideration upon  the  forfeiture  of  his  vendor's 
title. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Dec.  Dig.  i  178.*] 

2.  PuBuo  Laitds  (J  172*)— FoBFEiTTjRB— Evi- 
dence. 

Under  Acts  1901,  p.  294,  c  125,  {  3,  pro- 
viding that,  if  any  purchaser  shall  fail  to  reside 
on  and  improve  in  good  faith  as  required  by 
law  the  land  purchased  by  him,  he  shall  forfeit 
said  land  and  all  payments  made  thereon  to  the 
state,  etc.,  and  that  all  forfeitures  for  nonoc- 
cnpancy  shall  have  the  effect  of  placing  the  land 
on  the  market  without  any  action  whatever  on 
the  part  of  the  Commissioner  of  the  General 
Land  Office,  no  action  by  the  commissioner  is 
necessary  to  work  a  forfeiture;  and  hence  an 
indorsement  by  the  commissioner  on  the  pur- 
chaser's application  that  it  was  forfeited  for 
failure  to  reside  on  the  land  was  not  evidence 
of  forfeiture  as  against  the  purchaser. 

[£!d.  Note.— For  other  cases,  see  Public  Lands, 
Dec  Dig.  i  172.*] 

3.  Public  Lands  (J  172*)— PosrEiTXTBE— Evi- 
dence. 

In  an  action  by  a  vendee  against  his  vendor 
to  recover  a  payment  made  on  land,  the  sale  of 
which  to  defendant  by  the  state  was  claimed  to 
have  been  forfeited,  a  certified  copy  of  an  award 
to  a  third  party  made  subsequent  to  the  sale 
by  defendant  to  plaintiff  was  admissible,  and 
raised  the  presumption  that  the  first  sale  had 
been  forfeited  before  the  second  was  made. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.   Dig.  {  172.*] 

4.  Evidence  (J  83*)  —  PREsmfpnoNS  —  Om- 
oiAL  Acts. 

It  is  always  presumed  that  in  any  official 
act  or  act  purporting  to  be  official  the  officer 
has  not  exceeded  his  authority,  and.  If  he  had 
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power  to  act  odW  in  a  certain  contingency,  tliat 
the  contingency  has  Iiajppened ;  there  being  no 
evidence  on  the  other  side  with  respect  thereto. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i  105 ;  Dec.  Dig.  i  83.»] 
5.  Appeai,  and  Ebbob  (|   1051*)— Habuless 

EBBOB— ADMISSION    OF    EVIDENCE. 

Where,  on  the  issue  whether  a  sale  of  pub- 
lie  lands  had  been  forfeited  by  nonoccupancy 
of  the  purchaser,  the  court  properly  admitted 
evidence  of  a  subsequent  award  to  a  third  par- 
ty, error  in  admitting  declarations  of  the  Com- 
miBsioner  of  the  Land  Office  as  to  the  forfeiture 
was  harmless ;  the  award  to  such  third  party 
prima  facie  proving  the  nonoccupancy  by  the 
vendee,  and  being,  in  the  absence  of  any  other 
evidence  to  overcome  it,  conclusive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1051.*] 

Conner,  0.  J.,  dissenting. 

Appeal  from  Martin  County  Court;  Bailey 
Anderson,  Judge. 

Action  by  J.  H.  Cooper  against  B.  h. 
Slaughter  to  recover  a  payment  made  on  land, 
tlie  sale  of  which  to  Slaughter  by  the  state 
was  forfeited.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

For  former  appeal,  see  107  S.  W.  897. 

Caldwell  &  Whltaker,  for  appellant  A.  L. 
Green,  S.  J.  Isaacs,  and  Graham  B.  Smed- 
ley,  for  appellee. 

SPEER,  J.  This  is  the  second  aopeal  in 
this  case;  the  opinion  in  the  former  ap- 
peal  having  been  delivered  by  the  Conrt  of 
Civil  Appeals  for  the  Sixth  district  and  re- 
ported In  107  S.  W.  897.  A  reference  to  that 
opinion  will  disclose  the  nature  of  the  case. 
While  the  cause  Is  now  to  be  afiSrmed,  yet  we 
deem  It  proi)er  to  say  in  passing  that  we  are 
not  quite  prepared  to  assent  to  the  rule  an- 
nounced by  Mr.  Justice  Levy  in  that  opin- 
ion that  "the  title  to  the  land  in  this  case 
had  not  so  far  passed  out  of  the  state  as 
to  make  the  land  the  subject-matter  of  pri- 
vate contract  between  appellant  and  appel- 
lee, and  to  create  the  relation  of  vendor  and 
vendee  as  to  the  land  Itself."  The  cases  of 
Lamb  V.  James,  87  Tex.  485,  29  S.  W.  647, 
and  Rayner  Cattle  Co.  v.  Bedford,  91  Tex. 
042,  44  8.  W.  410,  45  S.  W.  554,  are  cited  for 
the  holding,  and  the  reason  for  this  an- 
nouncement is  that  the  lands  involved  were 
considered  to  be  a  part  of  the  public  do- 
main. But  we  are  inclined  to  the  view  that 
Vhere,  as  here,  the  state  through  her  regular- 
ly authorized  officer  has  made  an  award  of 
public  lands '  to  one  authorized  to  purchase, 
thereafter  the  land  has  so  far  passed  out 
of  the  state  as  to  authorize  Its  sale  by  such 
awardee,  thereby  creating  between  himself 
and  his  purchaser  the  relation  of  vendor  and 
vendee,  and,  that  possession  accompanying 
such  transfer,  the  purchaser  could  not  there- 
after successfully  plead  a  total  failure  ot 
consideration  upon  the  forfeiture  of  his  ven- 
dor's title.  The  rule  first  announced  In  Lamb 
V.  James  and  afterward  explained  in  Rayner 


Cattle  Go.  ▼.  Bedford,  and  still  later  agnhi 
explained  in  Williams  v.  Finley,  99  Tex.  4US, 
90  S.  W.  1087,  authorizing  the  plea  of  failure 
of  consideration  where  the  land,  the  subject- 
matter  of  contract,  is  a  part  of  the  public 
domain,  does  not,  we  think,  extend  to  a  case 
like  this. 

A  ruling  of  the  court  which  appears  to 
present  error  was  made,  however,  in  admit- 
ting, over  the  objections  of  appellant,  the 
certified  copy  of  Slaughter's  application  and 
obligation  containing  the  indorsement :  "For- 
feited for  failure  to  reside  ai>on  and  improve 
the  land  as  required  by  law,  November  17, 
1905.  John  J.  Terrell,  Commissioner."  If 
this  indorsement  was  one  required  of  the  com- 
missloner  by  law,  proof  of  the  entry  no  doubt 
would  be  permitted  under  the  well-establlsli- 
ed  rules  of  evidence,  but  If  it  is  the  mere  ex 
parte  statement  of  the  commissioner,  mailt> 
without  any  express  authority  of  law,  it 
should  not  be.  Article  42182,  Sayles'  Ann. 
Civ.  St  1897,  provides  that:  "If  upon  the 
first  day  of  November  of  any  year  the  inter- 
est due  on  any  obligation  remains  unpaid,  the 
Commissioner  of  the  General  Land  Office 
shall  indorse  on  such  obligation  'Land  for- 
feited,' and  shall  cause  an  entry  to  that  ef- 
fect to  be  made  on  the  account  kept  with 
the  purchaser,"  etc.  It  also  provides :  "And 
If  any  purchaser  shall  fall  to  reside  upou 
and  Improve  in  good  faith  the  land  pur- 
chased by  him,  be  shall  forfeit  said  land 
and  all  payments  made  thereon  to  the  state, 
in  the  same  manner  as  for  nonpayment  of  in- 
terest, and  such  land  shall  be  again  for  sale 
as  if  no  such  sale  and  forfeiture  had  occur- 
red." And  the  Supreme  Court  has  construed 
this  provision  to  impose  upon  the  commis- 
sioner the  duty  of  declaring  a  forfeiture  for 
a  failure  to  reside  upon  and  improve  the 
land.  Bates  v.  Bratton,  9C  Tex.  279,  72  S. 
W.  157.  But  the  lands  in  question  were  orig- 
inally sold  under,  and  the  decision  of  the 
question  must  therefore  be  controlled  by,  the 
provisions  of  Gen.  Laws  1901,  p.  294,  c.  125, 
S  3,  The  law  is  there  made  to  read :  "If  any 
purchaser  shall  fail  to  reside  upon  and  im- 
prove in  good  faith  the  land  purchased  by 
him,  as  required  by  law,  he  shall  forfeit 
said  land  and  all  payments  made  thereon  to 
the  state,  to  the  same  extent  as  for  the  non- 
payment of  interest  and  such  land  shall 
be  again  upon  the  market  as  if  no  such  sale 
and  forfeiture  had  occurred,  and  all  forfeit- 
ures for  nonoccupancy  shall  have  the  effect 
of  placing  the  land  upon  the  market  without 
any  action  whatever  on  the  part  of  the  Com- 
missioner of  the  General  Land  Office."  This 
provision  abundantly  evidences  the  intention 
of  the  LiCgislature  to  declare  that  action  by 
the  commissioner  should  not  be  necessary  to 
work  a  forfeiture  of  land  for  failure  of  the 
purchaser  to  reside  upon  and  improve  it  If 
the  commissioner,  then,  is  not  required  to 
take  such  action,  his  doing  so  cannot  consti- 
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tute  evidence  ugalnat  the  purchaser.  In  this 
i-ase  the  very  gist  of  appellee's  cause  of  ac- 
tion is  the  failure  of  appellant's  title,  and 
sach  failure  Is  not  proved  in  any  other  man- 
ner than  by  the  entry  above  quoted,  unless 
tbe  court  ruled  properly  In  admitting  In  evi- 
dence a  certlfled  copy  of  an  award  to  one 
HetTner.  of  date  subsequent  to  the  sale  by 
appellant  to  appellee,  thereby  raising  the  pre- 
sumption that  the  first  sale  had  been  for- 
feited before  the  second  was  made.  While 
this  ruling  Is  itself  made  the  subject  of  an 
assignment  of  error,  a  majority  of  us  bold 
that  the  ruling  was  correct,  and  not  in  vio- 
lation of  the  decision  of  Smlthers  v.  Low- 
rance,  100  Ter.  77,  93  S.  W.  1064,  invoked  by 
appeliantv  The  distinction  between  that  case 
and  the  present  one  consists  in  this :  In  that 
case  to  have  indulged  the  presumption  of  the 
regularity  of  the  second  award  would  have 
created  a  conflict  with  the  presumption  of 
regularity  attaching  to  the  first  award,  since 
the  evidence  disclosed  that  the  second  award 
was  made  because  of  the  Irregularity  of  the 
first  award,  thereby  preventing  any  presump- 
tion that  the  second  award  was  authorized  by 
virtue  of  a  lawful  cancellation  of  the  first 
award ;  while  in  the  present  case  there  Is  no 
conflict  of  presumptions  whatever.  The  usual 
presumption  of  regularity  attaches,  not  only 
to  the  first  award,  but  to  the  secon4  as  well, 
and,  as  to  the  second,  is  supported  upon  the 
theory  that  the  commissioner  had  either 
canceled  the  first  award  for  nonpayment  of 
hiterest,  or  that  Slaughter  had  ceased  to  oc- 
cupy and  improve  the  land  as  required  by 
law,  in  either  of  which  events  the  second 
award  would  have  been  authorized,  and  nei- 
ther of  which  is  excluded  by  the  evidence, 
as  in  the  Smlthers-Lowrance  Case.  There  is 
no.  reason  in  the  world  for  saying  that  the 
law  will  presume  in  favor  of  the  regularity 
of  one  act  of  a  public  officer,  ana  not  in  favor 
of  another  act  equally  within  the  scope  of 
such  officer's  authority.  It  may  deny  the 
presumption  of  regularity  where  such  pre- 
somptlon  would  have  to  be  based  upon  the 
assumption  of  a  fact  shown  not  to  exist, 
but  this  argues  nothing  against  the  rule  in 
favor  of  the  presumption  referred  to.  It  is 
always  presumed  that  in  any  official  act,  or 
act  purporting  to  be  official,  tbe  officer  has 
not  exceeded  his  authority,  and,  if  he  bad 
power  to  act  only  in  a  certain  contingency, 
then  that  the  contingency  has  happened, 
where  there  is  no  evidence  on  either  side 
with  respect  thereto.  Throop,  Public  Offi- 
cers, I  558.  Neither  is  the  decision  in  How- 
ard V.  McKenzIe,  54  Tex.  171,  when  rightly 
understood,  at  all  different  from  what  we 
bave  here  announced.  In  that  case  to  per- 
mit the  inference  that  a  cancellation  of  a 
patent  was  regular  would  have  required  the 
inference  that  the  patent  was  wrongfully  is- 
sncd  in  the  first  place,  thereby  destroying  the 
presumption  of  regularity  as  to  such  issue. 
In  the  present  case  there  Is  no  conflict  of 


presumptions  whatever,  tbe  presumption  ob- 
taining equally  with  reference  to  the  Slaugh- 
ter and  to  the  Heffner  awards,  the  former 
Implying  that  tbe  land  was  duly  classified 
and  appraised  and  that  the  awardee  was  a 
settler,  etc.,  at  the  time,  and  the  latter  that 
for  some  reason  anthorized  by  law  the  first 
award  was  not  in  good  standing,  and  that 
the  land  was  again  on  the  market  at  the  time 
of  the  sale  to  Heffner.  If,  then,  there  was 
no  error  In  admitting  in  evidence  tbe  award 
to  Heffner,  the  error  of  the  court  in  admit- 
ting the  declarations  of  the  commissioner  as 
to  the  forfeiture  becomes  harmless,  since 
the  award  to  Heffner  prima  facie,  at  least, 
proves  the  nonoccupancy  by  Slaughter,  and, 
In  the  absence  of  any  other  evidence  to  over- 
come it,  is  conclusive. 
The  judgment  is  in  all  things  afOrmed. 

CONNER,  0.  J.  (dissenting).  I  feel  un- 
able to  concur  la  the  final  conclusion  reached 
by  the  majority.  It  seems  dear,  as  the 
majority  correctly  conclude,  that  under  the 
act  of  1901  the  Indorsement  of  forfeiture  by 
the  Commissioner  of  the  General  Land  Of- 
fice on  the  application  and  obligation  of  ap- 
pellant Slaughter  affords  no  legal  evidence 
of  the  invalidity  of  the  Slaughter  title  pur- 
chased by  appellee,  and  I  am  not  prepared 
to  Join  the  majority  in  the  further  conclu- 
sion that  the  subsequent  award  to  Heffner 
constitutes  such  presumptive  evidence  of  the 
illegality  of  the  Slaughter  title  as  warrants 
the  affirmance  of  the  Judgment  on  that 
ground.  Forfeitures  are  not  favored  in  the 
law,  and  as  agralnst  appellant,  who  was  the 
defendant  below  and  not  a  party  to  the  ex 
parte  forfeiture  proceedings,  the  burden  of 
proof  was  upon  appellee.  To  say  that  this 
burden  was  overcome  and  the  forfeiture 
shown  by  tbe  mere  fact  of  the  subsequent 
award  seems  to  me  to  violate  the  principle 
of  the  cases  of  Smlthers  v.  Lowrance,  100 
Tex.  77,  93  S.  W.  1064,  and  Howard  v.  Mc- 
Kenzie,  54  Tex.  171,  discussed  by  the  major- 
ity. The  presumption  of  the  existence  of 
the  facts  authorizing  the  award  to  Heffner  is 
not  tbe  only  presumption  in  this  case.  It 
must  be  presumed  that  the  award  to  Slaugh- 
ter was  authorized  and  that  he  was  then 
the  lawful  occupant  of  the  land,  and  that 
such  occupancy  or  state  of  things  continued 
as  such  occupancy  usually  continues  unless 
the  contrary  Is  shown.  It  was  Slaughter's 
pecimiary  interest  as  a  purchaser  of  school 
lands  to  pay  the  annual  dues  to  the  state, 
and  his  duty  as  well  as  his  Interest  to  con- 
tinue his  occupancy,  and  the  common  ex- 
perience of  mankind  authorizes  the  presump- 
tion that  be  did  both  to  avoid  loss,  so  that, 
as  it  appears  to  me,  the  presumption  in- 
dulged by  the  majority  is  used  to  overcome 
other  presumptions  of  equal  force,  thus  con- 
travening the  cases  sought  to  be  distinguish- 
ed by  the  majority,  as  well  as  other  authori- 
ties that  might  be  cited. 
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MISSOURI,  K.  &  T.  RY.  CO.  OP  TEXAS  t. 

BUTLER. 
<Court  of  Civil  Appeals  of  Texas.    July  1, 1909.) 

1.  Raiiaoadb  (S  413*)— Ikjubies  to  Anhcalb 
— Pbivate  Gates. 

It  is  the  duty  of  the  person  for  whose  bene- 
fit private  gates  are  placed  in  a  fence  inclosing 
a  railroad  right  of  way  to  keep  the  same  closed, 
and  where  stock  enters  through  such  |;ates, 
which  are  left  open,  the  railway  company  ts  not 
liable  either  for  stock  belonging  to  the  person 
for  whose  benefit  the  gates  have  been  placed  in 
the  fence,  or  the  stock  of  third  persons  passing 
through  such  gates,  in  the  absence  of  negligence 
ia  the  operation  of  its  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1465;    Dec  Dig.  i  413. »] 

2.  Railboads  (i  44G*)— Injuries  to  AnniALS 
— Actions-Questions  fob  Jubt. 

In  an  action  against  a  railroad  company  for 
injuries  to  mules  that  had  strayed  upon  its 
track  through  a  private  gate  in  the  right  of 
way  fence,  whether  defendant's  servants  failed 
to  use  that  degree  of  care  required  after  dis- 
covering the  mules  on  the  right  of  way  and 
track,  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f  1637;  Dec.  Dig.  {  446.*] 

Appeal  from  Rockwall  County  Conrt;  H. 
M.  Wade,  Judge. 

Action  by  W.  B.  Butler  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

Coke,  Miller  &  Coke  and  T.  B.  Ridgell, 
for  appellant    E.  D.  Force,  for  appellee. 

TALBOT,  J.  This  suit  was  brought  by 
the  appellee  against  appellant  to  recover  the 
value  of  a  mule  killed,  and  damages  for  in- 
juries received  by  another  mule,  alleged  to 
have  occurred  through  the  negligence  of  ap- 
pellant. It  is  charged.  In  substance,  that  on 
or  about  the  14th  day  of  April,  1908,  plain- 
tiff's mules  entered  upon  defendant's  right 
of  way  through  a  gate  in  defendant's  fence, 
which  was  open,  and  which  did  not  have  se- 
cure or  safe  fastenings  on  same,  but  was  de- 
fective and  unsuitable  for  the  purpose  in- 
tended, and  would  not  prevent  horses  and 
mules  from  entering  on  said  right  of  way; 
that  after  entering  through  said  defective 
gate  one  of  said  mules  was  killed  and  anoth- 
er injured  by  defendant's  train  while  being 
negligently  operated,  to  plaintiff's  damage 
In  the  sum  of  $150.  The  evidence  showed 
without  contradiction  that  appellant's  rail- 
way was  fenced,  and  plaintlfTs  mules  enter- 
«d  upon  its  right  of  way  through  a  gate  put 
In  at  the  request  or  for  the  convenience  of 
the  owner  of  the  farm  through  which  the 
railroad  ran.  The  court  charged  the  Jury: 
"That  if  the  mule  entered  through  a  gate  of 
defendant,  and  that  defendant  did  not  use 
ordinary  care  to  keep  the  gate  closed,  then 
the  jury  should  find  for  plaintiff."  In  other 
paragraphs  of  the  charge  the  jury  were  In- 
structed, in  effect,  that  it  was  the  duty  of 
the  railway  company  to  keep  the  gate  in 


question  closed.  These  charges  constitute 
error,  for  which  the  Judgment  must  be  re- 
versed. 

It  has  been  often  held  by  the  courts  of 
this  state  that  It  is  the  duty  of  the  person 
for  whose  benefit  private  gates  are  placed 
in  the  fence  Inclosing  a  railway  company's 
right  of  way  to  keep  the  same  dosed,  and 
that  where  stock  enters  through  such  open 
gates  the  railway  company  Is  not  liable.  In 
the  absence  of  negligence  in  the  operation  of 
Its  train.  T.  &  P.  Ry.  Co.  v.  Glenn,  8  Tex. 
CiT.  App.  301,  30  S.  W.  845;  Railway  Co.  ▼. 
Johnson  (Tex.  Civ.  App.)  89  S.  W.  323;  RaD- 
way  Co.  V.  Robinson,  17  Tex.  Civ.  App.  400, 
43  S.  W.  76;  Railway  Co.  v.  Worsham  fTei. 
Civ.  App.)  105  S.  W.  853.  Since  the  raliway 
company,  in  such  cases,  is  not  chargeable 
with  the  duty  of  keeping  the  gates  closed, 
the  same  rule  governs  with  respect  to  stock 
of  a  third  person  passing  through  such  gates 
upon  the  right  of  way  and  killed  by  a  train. 
Railway  Co.  v.  Hanacek,  93  Tex.  446,  55  S. 
W.  1117,  Id.,  29  Tex.  Civ.  App.  394,  66  S.  W. 
938 ;  RaUway  Co.  v.  Davis  (Tex.  Civ.  App.) 
118  S.  W.  234.  Whether  appellant's  serv- 
ants failed  to  use  that  degree  of  care  requli> 
ed  of  them  by  law  to  avoid  striking  appel- 
lee's mules  after  they  discovered  them  on  the 
right  of  way  and  track.  Is  a  question  of  fact 
for  the  determination  of  the  Jury.  It  can- 
not be  said  from  the  evidence  appearing  in 
the  record  that  such  failure  was  conclusive- 
ly established. 

For  the  error  pointed  out  In  the  court's 
charge,  the  judgment  Is  reversed  and  the 
cause  remanded. 


ROGERS  V.  McMILLION. 

(Court  of  Civil  Appeals  of  Texas.    May  1,  1909. 

Reheating  Denied  June  5,  1909.) 

Appeal  and  Ebbob   (S   662*)— Recobd— Ef- 
fect. 

The  transcript  on  appeal  cannot  be  contra- 
dicted or  augmented  by  the  agreement  of  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2850;   Dec.  Dig.  I  062.*] 

Appeal  from  Deaf  Smith  County  Court; 
W.  II.  Russell,  Judge. 

Action  by  J  W.  Rogers  against  O.  W.  Mc- 
Million.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Reversed  and  remanded. 

S.  J.  Dodson,  for  appellant.  Barcus  & 
North  and  Knight  &  Slaton,  for  appellee. 

SPBER,  J.  J.  W.  Rogers  Instituted  this 
suit  In  the  justice's  court  of  precinct  No.  1, 
Deaf  Smith  county,  against  G.  W.  McMilliou, 
and  there  recovered  a  judgment  In  the  sum 
of  $2S.C2,  from  which  an  appeal  was  taken  to 
the  county  court,  where,  upon  the  verdict  of 
the  jury,  a  judgment  was  rendered  in  plain- 
tiff's favor  for  the  sum  of  $78.80.  Upon  a  mo- 
tion of  defendant  to  set  aside  this  judgment 
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the  connty  court  nutde  an  order  dismissing 
the  cause,  for  the  reason  "that  the  Justice's 
court,  from  'which  said  cause  was  appealed, 
did  not  bare  Jurisdiction  of  the  amount  In 
controversy."  From  this  latter  Judgment  the 
plaintiff  has  appealed. 

Neither  party  has  filed  a  brief  In  this 
court;  but  there  Is  In  the  record  an  agree- 
ment, signed  by  counsel  for  both  parties,  that 
the  only  question  presented  Is  one  of  Juris- 
diction, and  a  copy  of  the  account  sued  on  Is 
fally  set  out  In  such  agreement.  By  an  In- 
spection of  this  account  it  apiiears  that  the 
aggregate  of  the  Items  sued  for,  less  the  ad- 
mitted credit  of  $85,  exceeds  $200,  the  maxi- 
mum Jurisdiction  of  a  Justice  of  the  peace 
under  our  Constitution;  but  the  difficulty 
vitb  this  agreement  is  that  It  finds  no  sup- 
port in  the  record.  There  is  absolutely  noth- 
ing In  the  transcript  to  show  that  such  an 
account  was  ever  filed  in  the  Justice's  court, 
or  In  the  connty  court,  and  the  transcript  can- 
not be  thus  contradicted,  or  even  augmented, 
by  the  agreement  of  the  parties.  The  tran- 
script from  the  Justice's  court  to  the  coun- 
ty court  shows  that  the  suit  was  "upon  debt 
for  $198,"  and  the  citation  Issued  out  of  the 
Jastlce's  court  commanded  the  defendant  to 
answer  the  suit  of  plaintiff,  reciting  that  the 
plalntlflTs  demand  was  "for  the  sum  of  $198 
doe  upon  account."  So  that,  as  the  record 
presents  the  question  to  us,  the  county  court 
did  have  appellate  Jurisdiction,  and  there- 
fore erred  in  entering  the  order  of  dismissal 
upon  the  grounds  stated.  This  is  such  error 
"apparent  of  record"  as  calls  for  a  reversal 
of  the  case,  notwithstanding  appellant  has 
filed  no  briefs  In  this  court. 

Reversed  and  remanded. 


VICKHET  V.  BnRK8.t 

(Court  of  Civil  Appeals  of  Texas.     June  16, 
1909.) 

L  Al>PXAI,    AND    Ebbob    (S    001*)— Rkcobd— 

Statement  or  Facts. 
The  original  statement  of  facts  most  be 
lent  np  on  appeal  to  the  Court  of  Civil  Appeals, 
and  the  incorporation  in  tlie  transcript  of  a  copy 
thereof  is  not  sufficient. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2652;   Dec.  Dig.  |  601.*] 

2.  Apfbai.  and  Ebbob  (g  638*)  —  Recobd  — 
Failubk  to  Incobpobatb  Obioinai.  Statc- 
MENT  or  Facts— Objection. 

Appellant  failed  to  incorporate  in  the  tran- 
KiipC  toe  original  statement  of  facts,  but  used 
a  copy  thereof,  so  that  if  appellee  had  present- 
ed a  formal  motion  to  strike  out  the  statement 
it  would  have  been  sustained  and  the  appeal 
disposed  of  as  if  there  was  no  statement  of  facts, 
DDless  appellant  subsequently  caused  the  orig- 
inal statement  of  facts  to  be  filed.  Beld,  that 
where  appellee,  instead  of  formally  movine  to 
sCiilte  out  the  statement  of  facts,  presented  in 
his  brief,  three  months  before  the  case  was  sub- 
mitted, a  specific  objection  to  a  consideration 
of  the  statement  of  facts  incorporated  in  the 
transcript,  and  appellant  took  no  steps  to  bring 
op  the  onginal  statement  of  facts,  the  appeal 


should  be  disposed  of  upon  the  theory  that  there 
was  no  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2783,  2786;  Dec  Dig.  | 
638.*] 

3.  Appeal   and   Ebbob    ({    644*)— Recobd— 

Mode  or  Objection— Waiveb. 

Where  a  motion  to  strike  out  a  part  of  the 
record  is  sustained,  the  part  complained  of  is 
not  phrsically  cast  out  of  court,  but  is  merely 
ignored,  and  the  same  result  can  be  accomplish- 
ed by  timely  objection  to  anythtUg  incorporated 
in  a  transcript  whicb  has  no  place  there,  and 
such  method  of  objection  is  not  an  acquiescence-' 
in  the  record  as  presented, 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2795,  2796;  Dec.  Dig.  f 
644.*] 

Appeal  from  Hamilton  County  Court ;  A.  B. 
Scott,  Judge. 

Action  between  W.  R.  Viekrey  and  J.  V. 
Burks.  From  the  Judgment,  Viekrey  appeals. 
Affirmed. 

W.  M.  Whitmire,  for  appellant  Langford 
&  Chesley,  for  appellee. 

KEY,  3.  The  transcript  in  this  case  con- 
tains what  purports  to  be  a  copy  of  a  state- 
ment of  facts  in  the  case,  but  the  original 
statement  of  facts  has  not  been  filed  In  this 
court  On  February  23,  1900,  appellee  filed 
his  brief  In  response  to  appellant's  brief  pre- 
viously filed,  and  the  first  question  presented 
in  appellee's  brief  la  a  distinct  and  specific 
objection  to  a  consideration  of  the  statement 
of  facts  Incorporated  in  the  transcript,  and  In 
support  of  that  objection  cites  Royal  Insur- 
ance Co,  V.  T,  &  G.  By.  Co.  (Tex.  Civ,  App.) 
115  8.  W.  117;  Garrison  v.  Richards  (Tex. 
Civ.  App.)  107  S.  W.  862;  T.  4  P.  Ry.  Co.  v. 
Stoker  (Tex.)  113  S,  W.  8;  Bean  v.  Bird 
(Tex.  Civ,  App.)  115  S'.  W.  121;  in  addition 
to  which  may  be  cited  Railway  v.  Wall  (de- 
cided by  the  Supreme  Court  April  14,  1909) 
118  S.  W.  131,  and  Railway  y.  Rogers  (Tex. 
Civ.  App.)  116  S.  W.  624. 

The  cases  cued  show  that  the  proper  course 
was  not  pursued  for  bringing  before  this 
court  tiie  facts  upon  which  the  case  was 
tried,  and  as  appellee  filed  his  objection  to  a 
consideration  of  the  statement  of  facts 
copied  in  the  transcript  about  three  months 
before  the  case  was  submitted,  and  appellant 
has  taken  no  steps  to  bring  up  the  original 
statement  of  facts,  we  think  the  case  must 
be  disposed  of  In  this  court  upon  the  as- 
sumption that  chere  is  no  statement  of  facts. 
In  other  words,  if  appeliee  had  presented  a 
formal  motion  to  strike  out  the  statement  of 
facts  contained  In  the  transcript,  that  motion 
would  have  been  sustained,  and,  If  appellant 
had  not  caused  the  original  statement  of- 
fsets to  be  filed  In  this  court,  the  appeal 
would  have  been  disposed  of  upon  the  theory 
that  there  was  no  statement  of  facts.  When 
a  motion  to  strike  out  is  sustained,  the  docu- 
ment complained  of  Is  not  physically  cast  out 
of  court,  but  Is  merely  Ignored,  and  the  same 


*For  other  ease*  see  same  topic  and  section  NUHBBR  la  Dec.  ft  Am.  Digs.  1M7  to  date,  *  Reporter  Indexes 
121  S.W.— 12  f  Rehearing  denied. 


Digitized  by 


Google 


178 


121  SOUTHWESTERN  REPORTER. 


(Tex. 


result  can  be  accomplished  by  timely  objec- 
tion to  consideration  of  anything  Incorporat- 
ed Into  transcript  which  has  no  place  there. 
Such  objection  shows  that  the  appellee  is  not 
acquiescing. 

In  the  absence  of  a  statement  of  facts,  the 
assignments  of  errors  fail  to  show  that  re- 
versible error  was  committed. 

Judgment  affirmed. 


LEWTER  V.  LINDLET. 

(Court  of  CItU  Appeals  of  Texas.     April  14, 

1909.    Rehearing  Denied  May  26,  1900.{ 

1.  Tbiai.  ({  237*)— iNSTBUcnoNB— Dkobek  or 
Proof. 

A  requested  charge  that  if  there  was  any 
doubt  in  the  minds  of  the  jury,  from  the  testi- 
mony, whether  the  instrument  sued  on  was  a 
bill  of  sale  or  a  mortgage,  they  should  resolve 
the  doubt  in  favor  of  the  defendant  and  find 
the  instrument  a  mortgage,  was  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  548 ;    Dec.  Dig.  S  237.*] 

2.  DAMAQES  (§  228*)— EXCESSIVENESS— Reuit- 
TITUB. 

Where,  in  replevin  for  horses,  plaintiff  al- 
leged their  value  at  $25  a  head,  and  the  jury 
returned  a  verdict  for  plaintiff  assessing  their 
value  at  $35  a  bead,  the  excessiveness  of  the 
verdict  was  cured  by  plaintiff  filing  a  remittitur 
of  the  difference  in  value. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §  57C ;   Dec.  Dig.  8  22a*] 

8.  Replevin  (J  71*)— Evidence— Bonn. 

In  an  action  for  replevin,  the  replevin  bond 
was   admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  {  28o ;   Dec  Dig.  {  71.*] 

Appeal  from  Tom  Green  County  (Xturt; 
Milton  Mays,  Judge. 

Action  by  J.  H.  Llndley  against  B.  F.  Lew- 
ter.  In  Justice's  court,  to  recover  five  head 
of  horses  and  a  wagon  under  an  alleged  bill 
of  sale.  A  Justice's  Judgment  for  plaintiff, 
affirmed  by  the  county  court,  was  reversed 
and  remanded  by  the  Court  of  Civil  Appeals 
(45  Tex.  Civ.  App.  634,  10}  S.  W.  276),  and 
from  a  Judgment  again  rendered  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Plaintitr  claimed  title  and  possession  of 
the  property  by  virtue  of  a  bill  of  sale  exe- 
cuted April  13,  1903,  while  defendant  con- 
tended that  such  instrument  was  not  intend- 
ed to  pass  title  to  the  property,  but  was  in- 
tended to  l>e  a  mortga'ge  in  payment  of  a  debt 
owing  by  defendant  to  plaintiff. 

The  assignments  of  error  referred  to  in 
the  opinion  are  as  follows: 

"(2)  The  court  erred  In  refusing  to  give 
the  following  charge  requested  by  defend- 
ant: 'Gentlemen  of  the  Jury,  you  are  In- 
structed, at  the  request  of  defendant,  that 
the  burden  of  proof  is  on  plaintiff,  and.  If 
there  Is  any  doubt  in  your  mind  from  the 
testimony  whether  the  Instrument  sued  on 
Is  a  bill  of  sale  or  mortgage,  then  you  are 
to  resolve  the  doubt  In  favor  of  defendant. 


and  find  said  instrument  to  be  a  mortgage, 
and  render  a  verdict  for  the  defendant' " 

"(4)  The  court  erred  in  that  part  of  its 
Judgment  which  permits  defendant  to  deliver 
to  the  sherltC  of  Tom  Green  county,  Tex., 
said  property  in  controversy  and  only  receive 
a  credit  of  $25  per  head. 

"(5)  The  court  erred  in  Its  Judgment  which 
refuses  to  allow  defendant  a  credit  of  $35 
a  head  for  the  horses  returned;  that  being 
the  value  found  by  the  Jury." 

Plaintiff  in  his  petition  only  alleged  a  val- 
ue of  the  horses  replevined  to  be  $25  a  head. 
The  Jury  found  a  verdict  in  his  favor  assess- 
ing the  value  at  $85,  and  plaintiff  flied  a  re- 
mittitur of  $50  and  only  asked  that  an  ex- 
ecution issue  for  five  head  at  $25,  or  $125. 

Lee  Upton,  for  appellant  J.  Curtys  Sim- 
mons, for  appellee. 

FISHER,  C.  J.  The  evidence  is  sufficient 
to  sustain  the  verdict  and  Judgment  of  the 
court  below. 

There  was  no  error  in  the  court's  refusing 
to  give  the  charge  set  out  In  appellant's  sec- 
ond assignment.  The  expression  "doubt  la 
your  mind,"  contained  In  this  refused  charge, 
is  enough  to  kill  It. 

The  fourth  and  fifth  assignments  of  error 
are  disposed  of  by  the  remittitur.  The  re- 
plevin bond  was  admissible  in  evidence. 

We  find  no  error  In  the  record,  and  the 
Judgment  is  affirmed. 


MITCHELL  et  al.  v.  GRAND  LODGE  FREE 
&  ACCEPTED  MASONS  OF  TEXAS. 

((}ourt  of  Civil  Appeals  of  Texas.    June  5,  1909. 
Rehearing  Denied  June  26,  1909.) 

Injunction  (J  98*)— Restbaininq  Libel. 

The  general  rule  is  that  injunction  will 
not  lie  to  restrain  publication  of  a  libel,  especial- 
ly in  view  of  the  guaranty  of  liberty  of  speech 
in  Const,  art.  1,  f  8. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  Sl  169-171;    Dec  Dig.  i  98.*] 

Appeal  from  District  Court,  Tarrant  Co<m- 
ty;   Mike  E.  Smith,  Judge. 

Suit  by  the  Grand  Lodge  Free  St  Accept- 
ed Masons  of  Texas  against  C  L.  Mitchell 
and  others.  From  an  order  granting  a  tem- 
porary injunction,  defendants  appeal.  Re- 
versed. 

Jas.  D.  Crenshaw,  for  appellanta.  Smith 
&  Latimore,  for  appellee. 

DUNKLIN,  J.  This  suit  was  Instituted 
by  the  Grand  Lodge  Free  and  Accepted  Ma- 
sons of  Texas  for  colored  people  against  O. 
L.  Mitchell  and  a  number  of  others.  Upon 
application  of  plaintiff  a  writ  of  temporary 
injunction  was  issued  restraining  the  de- 
fendant from  publishing  or  distributing  cer- 
tain circulars  concerning  plaintiff  and  its 
officers,  and  from  the  order  of  the  Judge  of 
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the  trial  court  granting  said  writ  defend- 
ants have  appealed. 

Plaintiff  alleged  that  It  has  been  duly 
chartered  under  the  laws  of  Texas;  that 
the  circulars  which  defendants  had  pub- 
lished and  would  continue  to  publish,  If 
act  restrained  from  so  doing,  falsely  denounc- 
ed plaintiff  as  a  spurious  lodge,  and  Its  offi- 
cers as  liars  and  Imposters.  In  its  petition 
plaintiff  further  alleged  that  Its  object  and 
purpose  was  to  upbuild  the  negro  race,  that 
it  is  doing  much  to  promote  its  social  and 
religious  development,  and  that  the  pub- 
lications complained  of  have  already  caused 
a  loss  of  membership  to  the  fraternity  and 
have  greatly  injured  it  financially. 

Defendants  filed  numerous  exceptions  to 
plaintiff's  petition,  all  of  which  were  over- 
niled.  They  also  filed  an  answer  to  the 
merits  of  the  petition,  admitting  the  pub- 
lication of  the  circulars  and  alleging  that 
the  charges  made  In  those  circulars  were 
true. 

By  one  of  the  exceptions  to  the  petition 
the  contention  was  made  that  an  injunction 
\rlll  not  lie  to  restrain  the  publication  of  a 
libel.  In  our  research  we  have  been  un- 
able to  find  any  case  decided  by  the  higher 
courts  of  Texas  In  which  this  question  has 
been  discussed,  but  the  correctness  of  ap- 
pellant's contention  is  sustained  by  the  great 
weight  of  the  decisions  of  other  courts,  and 
we  are  convinced  that  this  exception  to  the 
application  for  the  writ  should  have  been 
sustained. 

"A  libel  occupies  much  the  same  relative 
position  as  a  crime,  in  considering  the  reme- 
dy of  injunction.  Equity  will  not  restrain 
by  Injunction  the  threatened  publication  of 
a  libel,  as  such,  however  great  the  Injury  to 
property  may  appear  to  be.  This  is  the  uni- 
versal rule  In  the  United  States,  and  was 
formerly  the  rule  in  England.  The  present 
rule  In  England  contra  rests  on  statute."  6 
PuD).  Eq.  Remedies,  g  629. 

"Upon  the  question  of  preventive  relief  In 
equity  against  the  publication  of  libelous 
ctatements  affecting  the  character  or  busi- 
ness of  plaintiff,  the  authorities,  both  Eng- 
lish and  American,  indicate  a  noticeable 
want  of  uniformity,  and  are,  indeed,  whol- 
ly irreconcilable.  The  earlier  English  doc- 
trine, and  that  which  seems  most  in  accord 
with  the  principles  governing  the  juris- 
diction of  equity  by  way  of  Injunction,  was 
that,  the  preventive  jurisdiction  being  lim- 
ited to  'the  protection  of  property  rights 
which  are  remediless  by  the  usual  course  of 
procedure  at  law,  courts  of  equity  would  not 
restrain  the  publication  of  libels  or  works  of 
a  libelous  nature,  even  though  such  publica- 
tions were  calculated  to  Injure  the  credit, 
business  or  character  of  the  person  aggriev- 
ed, and  that  be  would  be  left  to  pursue  his 
remedy  at  law."    2  High  on  Inj.  {  1015. 

"The  courts  will,  in  some  cases,  Interpose 
by  Injunction  to  prevent  the  perpetration  of 
a  wrong,  but  as  a  general  rule  the  publica- 


tion of  an  alleged  libel  will  not  be  stayed  by 
injunction."  Townsbcnd  on  Slander  &  Libel 
(4th  Ed.)  i  417a. 

"A  court  of  equity  has  no  jurisdiction  to 
restrain  a  mere  libel  or  slander.  Nor  does 
the  foct  that  the  false  statement  may  injure 
plaintiff  in  his  business  or  as  to  his  property 
constitute  a  sufficient  ground  for  an  in- 
junction. In  the  absence  of  acts  of  con- 
sph-acy.  Intimidation,  or  coercion."  22  Cyc. 
000.  SO. 

See,  also,  Francis  v.  Fllnn,  118  U.  S.  385, 
6  Sup.  Ct  1148,  30  L.  Ed.  165;  feldd  v.  Hor- 
ry (O.  C.)  28  Fed.  773;  Montgomery  Ward 
&  Co.  T.  South  Dakota  Retail  Merchants'  & 
Hardware  D.  Association  (C.  C.)  150  Fed. 
413;  Pratt  Food  Co.  v.  Bird  (Mich.)  112  N. 
W.  701;  Mayer  v.  Journeymen  Stone  Cut- 
ters' Association,  47  N.  J.  Eq.  619,  20  Atl. 
492;  other  cases  cited  in  27  Cent  Dig.  < 
169,  cols.  1808, 1800. 

Article  1,  }  8,  of  our  state  Constitution 
reads  as  follows:  "Every  person  shall  be  at 
liberty  to  speak,  write  or  publish  his  opinion 
on  any  subject,  being  responsible  for  the 
abuse  of  that  privilege;  and  no  law  shall 
ever  be  passed  curtailing  the  liberty  of 
speech  or  of  the  press.  In  prosecutions  for 
the  publication  of  papers  investigating  the 
conduct  of  officers  or  men  in  public  capacity, 
or  when  the  matter  published  is  proper  for 
public  information,  the  truth  thereof  may  be 
given  In  evidence.  And  in  all  indictments 
for  libels  the  jury  shall  have  the  right  to 
determine  the  law  and  lacts  under  the  di- 
rection of  the  court,  as  in  other  cases." 

This  constitutional  guaranty  of  liberty  of 
speech  furnishes  an  additional  reason  for 
the  application  in  Texas  of  the  general  rule 
that  an  Injunction  will  not  issue  to  restrain 
the  publication  of  a  libel.  In  some  of  the 
cases  above  cited,  constitutional  provisions 
substantially  the  same  as  the  one  above  quot- 
ed are  made  the  sole  basis  for  the  denial 
of  the  right  of  injunction  In  such  cases. 
Thus  in  the  case  of  Montgomery  Ward  & 
Co.  V.  South  Dakota  Retail  Merchants'  & 
Hardware  D.  Ass'n,  supra,  the  following 
Is  said:  "Whatever  the  defendant  Mannis 
has  done  has  been  as  publisher  of  the  Com- 
mercial News,  and  not  as  a  member  of  any 
combination.  As  such  publisher  he  is  en- 
titled to  Invoke  the  constitutional  guaranty 
contained  in  section  5,  art.  6,  of  the  Consti- 
tution of  South  Dakota,  which,  so  far  as 
pertinent, -is  as  follows:  'Every  person  may 
freely  speak,  write  and  publish  on  all  sub- 
jects, being  responsible  for  the  abuse  of 
that  right.'  In  the  jurisprudence  of  the 
United  States  there  is  no  remedy  for  the 
abuse  of  this  right  conferred  by  the  Con- 
stitution, except  an  action  at  law  for  dam- 
ages or  a  crimlual  proceeding  by  indictment 
or  information.  Marlin  F.  A.  Company  v. 
Shields,  171  N.  Y.  384,  64  N.  E.  163,  59  L. 
R.  A.  310;  Francis  v.  Fllnn,  118  U.  S.  385, 
6  Sup.  Ct.  1148,  30  L.  Ed.  165;  Kidd  v.  Hor- 
ry (C.  C.)  28  Fed.  773;   Brandreth  v.  Lance, 
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8  Paige  (N.  Y.)  24,  34  Am.  Dec.  368;  Bob- 
ton  Dlatite  Co.  v,  Florence  Mfg.  Co.,  114 
Mass.  C9,  10  Am.  Rep.  310;  Singer  Mfg. 
Co.  T.  Domestic  S.  M.  Co.,  49  Ga.  70, 16  Am. 
Rep.  674 ;  Townshend  on  Slander  and  Libel, 
{  417a;  Odger  on  Libel  and  Slander,  S  13; 
Owen  v.  Partridge,  40  Misc.  Rep.  415,  83 
N.  Y.  Supp.  249." 

For  the  reasons  above  noted,  the  order  of 
the  Judge  of  the  trial  court  granting  the  writ 
of  temporary  injunction  against  appellants 
Is  reversed,  and  the  injunction  Issued  In 
pursuance  thereof  Is  dissolved. 


HDNTBR  et  al.  v.  WALLACE. 
(Court  of  Civil  Appeals  of  Texas.    July  1, 1909.) 

1.  Evidence  (5  417*)— Pabol  Evidence  Af- 

FECTINO   WBrriNOB— CONTBACT    OF    SaLE. 

In  an  action  against  a  banic  and  a  vendor 
to  recover  money  deposited  in  the  banlc  by  ttie 
purcliaser,  pursuant  to  a  contract  of  sale  pro- 
viding that  it  should  be  forfeited  for  the  pur- 
chaser's failure  to  comply  therewith,  provided 
the  vendor  should  make  clear  title  to  the  land, 
evidence  that  the  vendor  was  to  furnish  an  al>- 
stract  of  title  was  legitimate  as  against  the  con- 
tention that  such  evidence  added  to  and  changed 
the  written  contract,  which,  except  as  stated, 
did  not  otherwise  refer  to  the  title. 

[E!d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  (  1886;    Dec.  Dig.  i  417.*] 

2.  Appeal  and  Erbob  (5  881*)— Right  to  Ax- 
i£OE  Kbbob— Estoppel. 

In  an  action  against  a  banlc  and  a  vendor 
to  recover  money  deposited  by  the  purchaser, 
if  evidence  that  the  vendor  was  to  furnish  the 
purchaser  an  abstract  of  title  was  not  legiti- 
mate, as  against  the  contention  that  it  added 
to  and  changed  the  written  contract,  the  vendor 
could  not  complain,  where  he  furnished  a  defect- 
ive abstract,  which  he  promised  to,  but  never 
did,  cure  till  after  the  date  for  paying  the  first 
installment,  if  at  all. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  881.*] 

8.  DkfosITABIES  (t  4*)— RlOHTB  AND  LIABILI- 
TIES OF  Parties. 

Where  a  vendor  was  not  able  to  make  a 
dear  title  at  the  date  for  payment  of  the  first 
Installment,  more  than  two  months  after  the 
contract  was  made,  the  purchaser  was  not 
bound  by  the  contract,  and  a  bank,  which  had 
notice  of  the  purpose  for  which  the  money  was 
dMHMlted  with  it  by  the  purchaser,  to  be  for- 
feited to  the  vendor  on  the  purctiaser's  failure 
to  comply  with  the  contract,  provided  the  ven- 
dor made  a  clear  title  to  the  land,  had  no  ri^ht 
to  pay  it  over  to  the  vendor,  and  by  so  domg 
became  liable  to  the  purchaser. 

[EM.  Note.— For  other  cases,  see  Depositaries, 
Cent  Dig.  {I  8,  6;  Dec.  Dig.  i  4.*] 

Appeal  from  District  Coart,  Collin  Coun- 
ty; J.  M.  Pearson,  Judge. 

Action  by  J.  O.  Wallace  against  J.  P. 
Hunter  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

Abernatby,  Abemathy  &  Abernatby,  for 
appellants.  H.  U  Davis  and  Smith  &  Wil- 
cox, for  appellee^ 

RAINEY,  0.  J.  Appellee,  Wallace,  brought 
this  suit  against  the  appellants.  Hunter  and 


the  First  National  Bank  of  Farmersvllle, 
to  recover  the  sum  of  $1,000.  Wallace  and 
Hunter  entered  Into  the  following  contract, 
viz.:  "Copevllle,  Texas,  Oct  17,  1906.  Know 
all  men  by  these  presents,  that  I,  J.  P.  Hunt- 
er, have  on  this  day  sold  to  J.  O.  Wallace  100 
acres  of  land,  same  being  the  east  100  acres 
of  my  home  place;  consideration  ($6,:i00) 
sixty-five  hundred  dollars,  $1,000  paid  this 
day,  to  be  left  at  the  First  National  Bank  at 
Farmersvllle,  Texas,  as  a  forfeit,  provided 
said  Wallace  should  fail  to  take  the  above 
100  acres  of  land  and  pay  $2,200,  with  the 
$1,000  paid  to-day,  on  the  Ist  day  of  Janu- 
ary, 1006,  balance  to  be  paid  in  five  annual 
equal  payments,  interest  8  per  cent  per  an- 
num. These  notes,  or  balance,  shall  draw 
Interest  from  this  17th  day  of  October,  1905. 
Should  said  J.  O.  Wallace  comply  with  this 
contract,  above  $1,000  shall  be  as  part  pay- 
ment on  above  land,  and  should  he  fall  it 
shall  be  forfeited  for  the  failure  to  comply 
with  same,  provided  said  Hunter  shall  make 
clear  title  to  land  as  above.  Witness  our 
bands  to  above  agreement  this  17th  day  of 
October,  1905."  In  pursuance  of  said  con- 
tract the  sum  of  $1,000,  together  with  the 
said  contract,  was  placed  in  escrow  with  the 
bank.  On  January  1,  1906,  Hunter  was  un- 
able to  make  Wallace  a  clear  title  to  the 
land.  Wallace,  knowing  that  Hunter  could 
not  make  him  a  clear  title  to  the  land,  left 
Collin  county  on  December  31,  1905,  and 
remained  away  until  the  following  April.  In 
the  meantime  the  bank  paid  over  said  $1,- 
000  to  J.  P.  Hunter.  Wallace  on  January  1, 
1906,  was  willing  and  able  to  complete  tals 
part  of  the  contract 

Complaint  Is  made  that  the  court  erred  in 
permitting  Wallace  to  testify  that  Hunter 
was  to  furnish  him  an  abstract  of  title  to 
the  land.  The  contention  is  that  said  evi- 
dence adds  to  and  changes  the  written  con- 
tract We  think  this  evidence  was  legit- 
imate; but  if  not  so.  Hunter  is  in  no  atti- 
tude to  complain,  for  at  the  time  of  the  mak- 
ing of  said  contract  he  furnished  Wallace 
with  an  abstract  of  the  title  to  said  land  for 
the  purpose  of  an  Investigation  of  said  title, 
which  was  placed  in  the  hands  of  an  attor- 
ney, who  pointed  out  to  Hunter  certain  de- 
fects in  said  title,  which  defects  Hunter 
promised  to  cure,  but  he  pever  did  until  aft- 
er January  1,  1906,  if  at  all. 

Under  the  facts  of  this  case  we  are  of  the 
opinion  that  Wallace  was  not  bound  by  said 
contract  after  January  1,  1906,  Hunter  not 
being  able  at  that  time  to  make  him  a  clear 
title  to  said  land;  and  the  bank,  having  no- 
tice of  the  purpose  for  which  said  money 
was  deposited  with  It  had  no  right  to  pay  it 
over  to  Hunter,  and  by  so  doing  it  became 
liable  to  Wallace  therefor. 

As  neither  Hunter  nor  the  bank  were  en- 
titled to  hold  said  money  as  against  Wallace, 
the  Judgment  is  affirmed. 
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SHIRLEY  T.  COFFIN  et  si. 
(Conrt   of  Civil  Appeals  of  Tezae.     May  29, 

1909.     Rehearing  Denied  June   26,   1909.) 
Bbokeks  (S  100*)  —  Contbaois  —  E^CEEDiNa 

AUTHOEITY. 

Where  agenta  of  the  owner  of  land,  In  con- 
tracting to  sell  it,  exceeded  their  authority  by 
extending  the  time  within  which  the  purchaser 
coald  make  a  cash  payment  and  by  receiving  a 
turn  to  be  held  for  the  principal  as  a  forfeit  or 
payment  on  the  purchase  price,  the  purchaser 
was  not  entitled  to  specific  performance  of  the 
contract. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.   Dig.  S   142;    Dec.  Dig.  §  100.*] 

Appeal  from  District  Court,  Deaf  Smith 
County;  J.  N.  Browning,  Judge. 

Action  by  T.  E.  Shirley  against  J.  M.  Cof- 
fin and  others.  There  was  a  directed  ver- 
dict for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Knight  &  Slaton  and  L.  C.  McBride,  for 
appellant.  W.  H.  Russell  and  Morrow  & 
Bmlthdeal,  for  appellees. 

SPEER,  J.  This  is  an  action  brought  by 
T.  E.  Shirley  against  J.  M.  Coflln  and  others 
to  recover  a  2,424-acre  tract  of  land  In  Deaf 
Smith  county  and  to  enforce  specific  per- 
formance of  a  written  contract  for  the  con- 
veyance of  said  land.  The  trial  court  per- 
emptorily Instructed  a  verdict  for  defend- 
ants, and  the  plaintiff  has  appealed. 

The  contract  upon  which  appellant  bases 
his  right  to  recover  is  as  follows:  "The 
State  of  Texas,  County  of  Deaf  Smith.  This 
indenture,  entered  into  in  duplicate  this  the 
23d  day  of  February,  1906,  by  and  between 
J.  M.  Coffin,  of  Hill  county,  Texas,  acting  by 
and  through  C.  G.  Witherspoon  and  L. 
Gough  as  his  agents,  party  of  the  first  part, 
and  T.  E.  Shirley,  of  McLennan  county,  Tex- 
as, party  of  the  second  part,  wltuesseth: 
That  the  said  party  of  the  first  part,,  acting 
by  and  through  his  legally  constituted  agents, 
the  said  C.  G.  Witherspoon  and  L.  Gough, 
has  this  day  sold  unto  the  said  party  of  the 
second  part  2,424  acres  of  land,  lying  and 
sitnate  in  Deaf  Smith  county,  Texas,  and 
about  16  miles  N.  W.  from  Hereford,  Texas, 
and  known  as  the  'Coffin  Ranch,'  and  being 
the  same  land  purchased  from  the  Capitol 
Freehold  Land   &  Improvement  Company, 

Limited,  by  deed  dated  ,  1902,  and 

recovered  In  volume  9,  page  212,  of  the 
Deed  Records  of  Deaf  Smith  county,  Texas, 
except  certain  portions  of  said  land  hereto- 
fore sold  off  of  said  purchase;  the  said  orig- 
inal purchase  containing  3,704  acres,  and 
being  parts  of  Capitol  Leagues  Nos.  391,  408, 
and  408^^,  all  In  said  Deaf  Smith  county, 
Texas.  The  terms  and  conditions  of  said 
purchase  being  as  follows:  That  said  T.  E. 
Shirley  Is  to  pay  the  sum  of  $5  per  acre, 
one-half  of  said  sum  to  be  In  cash,  and  the 


balance  in  one,  two,  three^  four,  and  five 
years,  respectively,  with  7  per  cent  interest 
on  deferred  payments.  That  the  sale  shall 
be  closed  on  or  before  April  1,  1906,  the  said 
Coffin  being  allowed  that  time  to  prepare 
his  deed  of  conveyance,  abstracts,  and  other 
muniments  of  title,  if  need  be,  and  the  said 
Shirley  may  be  allowed  that  time,  If  need 
be,  to  complete  his  purchase;  and  the  said 
T.  E.  Shirley  now  pays  to  the  said  Wither- 
spoon and  Gough  the  sum  of  $1,000  for  the 
said  J.  M.  Coffin  and  as  his  legally  constitut- 
ed agents  for  the  sale  of  above-described 
land,  the  receipt  of  which  Is  hereby  acknowl- 
edged, which  said  sum  Is  to  be  held  by  them 
for  the  use  and  benefit  of  the  said  J.  M.  Cof- 
fin until  the  said  J.  M.  Coffin  shall  execute 
and  deliver  his  deeds  of  conveyance,  with  ab- 
stracts showing  good  and  sufficient  title  to  the 
said  land,  when  the  said  C.  G.  Witherspoon 
and  L.  Gough  shall  deliver  said  sum  of  money 
to  said  J.  M.  Coffin,  and  It  shall  be  paid  as  a 
part  of  the  cash  payment  of  said  land.  It 
is  further  agreed  that  said  sum  of  $1,000 
shall  be  held  and  considered  as  a  forfeit  to 
the  said  J.  M.  Coffin  In  the  event  that  said 
T.  E.  Shirley  shall  fall  to  comply  with  his 
undertakings  as  herein  set  forth,  and  It  shall 
be  considered  as  a  part  of  the  cash  payment 
on  the  purchase  of  said  land,  and  shall  be 
held  as  binding  on  the  said  J.  M.  Coffin  to 
make  and  execute  his  deeds  of  conveyance 
as  above  set  forth  to  the  said  T.  E.  Shirley. 
In  testimony  whereof,  witness  our  bonds 
this  the  23d  day  of  February,  1906.  J.  M. 
Coffin,  Party  of  First  Part,  by  0.  G.  Wither- 
spoon, Agent  L.  Gough,  Agent  T.  B.  Shir- 
ley, Party  of  the  Second  Part" 

The  authority  of  G.  G.  Witherspoon  and  L. 
Gough  as  agents  of  appellee  was  oral,  and 
to  the  extent  only  of  making  a  sale  of  $5  an 
acre,  one-half  cash  and  the  balance  In  five 
equal  annua]  payments  at  7  per  cent.  Inter- 
est We  are  of  the  opinion  the  peremptory 
Instruction  for  defendant  was  right,  for  two 
reasons:  First  because  the  written  contract 
above  set  out  whereby  the  agents  sold  to 
appellant  appellee's  lands,  exceeded  the 
agents'  authority  In  extending  time  to  appel- 
lant from  February  23,  1906,  to  April  1,  1906, 
in  which  to  make  the  cash  payment;  and, 
second,  because  no  authority  Is  shown  In 
the  agents  to  receive  for  their  principal  the 
$1,000  advanced  as  a  forfeit  or  payment  on 
the  purchase.  The  first  of  these  reasons  is 
made  the  basis  for  affirming  a  Judgtnent  In 
the  case  of  Gough  et  al.  v.  Coffin,  120  S.  W. 
210,  by  the  Dallas  Court  of  Civil  Appeals, 
in  which  these  agents  had  sued  appellee  to 
recover  their  commissions  for  having  made 
this  particular  sale,  and  the  elaborate  rea- 
soning of  that  opinion  commends  itself  to  us. 

The  Judgment  of  the  district  court  Is  there- 
fore affirmed. 
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MAXWELL  GINNING  CO.  et  al.  t.  WAL- 

LAN. 
(Court   of   Civil    Appeals   of   Texas.      July   3, 

1909.) 

Master  and  Sebvani  (§  217*)— AsatnipnoN 
OP  Risk. 

Where  a  servant  working  witb  a  cotton  bale 
press  was  familiar  with  any  supposed  defects 
In  it,  knew  that  it  would  occasionally  drop  cot- 
ton onto  the  Soor,  and  that  it  was  necessary  to 
replace  it  between  the  rollers,  and  as  a  man  of 
mature  years  knew  the  danger  of  placing  bis 
band  between  the  rollers,  and  that  there  was 
no  shield  to  prevent  his  hands  from  coming  into 
contact  with  the  rollers,  he  assumed  the  risk  of 
injury  from  replacing  between  tbe  rollers  witb 
his  bands  cotton  wbicb  had  fallen  from  the 
press. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  574;  Dec.  Dig.  {  217. •] 

Appeal  from  District  Court,  Taylor  Coun- 
ty;  J.  H.  Calboun,  Judge. 

Personal  Injury  action  by  A.  V.  Wallan 
against  the  Maxwell  Ginning  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed  and  remanded. 

Wagstaff  &  Davidson,  for  appellants.  Ben 
L.  Cox  and  Grogan  &  De  Bagory,  for  appellee. 

SPEER,  J.  Appellee  received  certain  Inju- 
ries while  in  the  etnploy  of  appellants,  for 
which  he  sued  and  recovered  judgment  in  the 
sum  of  $2,500,  from  which  judgment  this  ap- 
peal is  prosecuted.  At  the  risk  of  being  tedi- 
ous, we  set  out  the  testimony  of  the  witness- 
es Illustrating  the  character  of  the  accident. 

The  plaintiff  testified  as  follows:  "In  the 
summer  of  1907  I  was  employed  by  Robert  W. 
Maxwell  to  work  for  the  Maxwell  Ginning 
Company,  and  my  work  was  to  begin  about 
the  middle  of  August.  I  was  to  be  foreman, 
and  to  have  charge  of  the  bands  and  ma- 
chinery, except  a  certain  round  bale  press 
which  the  company  was  having  put  In.  I 
told  Mr.  Maxwell  that  I  was  familiar  with 
all  the  machinery  except  this  round  bale 
press,  and  that  I  knew  nothing  about  it  He 
stated  that  a  man  from  the  round  bale  press 
factory  would  come  to  run  this  press,  and 
that  I  would  not  have  to  operate  it  I  was 
to  receive  |75  per  month.  The  gin  did  not 
begin  running  as  early  as  we  expected,  and 
after  it  had  run  for  a  while  Mr.  Maxwell 
told  me  that,  owing  to  the  shortness  of  the 
crop,  we  could  not  run  with  a  full  crew.  At 
first  I  was  running  the  gin  stands  and  tbe 
square  bale  press,  but  later  in  the  season  we 
agreed  that  we  ought  to  cut  down  the  force, 
and  could  dispense  with  the  fireman  easier 
than  any  other  man,  so  I  fired  and  ran  the 
square  bale  press.  This  was  very  heavy  labor 
on  me,  as  I  had  to  go  back  and  forth  from 
tbe  boiler  room  to  tbe  ginroom.  The  round 
bale  press  was  started  to  work  about  the 
middle  of  September.  The  man  came  from 
the  factory  to  run  tbe  round  bale  press,  and 
worked  about  two  months  and  quit,  and  I 


hired  George  Combs  to  take  his  place  at  the 
round  bale  press,  and  Combs  ran  ft  tmtll 
about  tbe  15th  or  20th  of  December.  Mr. 
Robert  W.  Maxwell,  who  had  genera]  charge 
of  tbe  gin  company's  business,  on  account  of 
sickness  of  bis  relatives,  spent  nearly  all  of 
December,  1907,  in  Alabama,  and  Combs  and 
I  had  a  misunderstanding,  and  be  quit  his 
Job.  I  did  not  have  time  to  hunt  up  another 
man,  especially  since  round  bale  men  were 
scarce,  and  to  keep  the  machinery  from  stop- 
ping I  got  a  green  man  and  put  In  my  place. 
I  took  tbe  round  bale  press  till  I  could  get 
the  new  man  familiar  with  the  machinery, 
when  he  was  to  take  the  round  bale  press, 
and  I  was  to  go  back  to  the  square  bale 
press  and  firing.  We  worked  this  way  two 
or  three  days,  and  Mr.  Maxwell  returned 
from  Alabama.  He  did  not  procure  another 
man,  and,  if  we  ran  at  all,  it  was  necessary 
for  me  to  continue  a.t  the  round  bale  press. 
We  lacked  only  a  day  or  two  of  being  through 
ginning  for  the  season,  and  I  continued  to 
work  there  for  about  three  days  after  be  re- 
turned, up  to  tbe  time  I  was  hurt  on  tbe 
28th  day  of  December.  Combs  and  this  man 
that  I  hired  to  fire  after  Combs  quit  were 
tbe  only  hands  that  I  had  ever  hired.  Max- 
well had  hired  the  others.  I  had  authority 
to  hire  hands.  We  worked  most  of  the  sea- 
son with  a  crew  of  three  men,  when  six 
would  have  constituted  a  full  crew.  When 
Maxwell  left  for  Alabama,  about  December 
1st,  he  sent  me  a  letter,  and  told  me  to  take 
charge  of  the  business  and  run  everything  till 
he  got  back.  Up  to  the  time  that  Combs  quit 
us,  I  bad  never  examined  the  round  bale 
press;  had  practically  no  opportunity  to  do 
so,  as  I  was  too  busy.  When  Combs  quit,  I 
thought  I  would  take  It,  and  do  the  best  1 
could  with  it  till  Maxwell  came  back.  When 
he  returned,  he  made  no  other  arrangements, 
and  I  continued  to  work  there.  My  recollec- 
tion is  that  he  told  me  to  continue  to  operate 
that  press,  at  least  that  was  my  impression, 
and  there  was  no  one  else  there  to  operate  it, 
and  on  the  particular  day  that  I  was  hurt, 
he  directed  me  to  make  what  cotton  was 
then  in  the  ginhouse  Into  round  bales,  and 
we  were  on  the  last  bale  when  I  was  hurt. 
This  round  bale  press  was  so  constructed  as 
to  compress  or  roll  the  cotton  into  bales  by 
four  cylinder  rollers  working  close  together, 
two  above  and  two  below,  tbe  bottom  of  the 
lower  one  being  about  3  feet  above  the  floor, 
and  the  space  under  it,  where  the  bales  were 
allowed  to  drop  out  after  being  compressed, 
was  a  little  more  than  3  feet  long  and  about 
3  feet  high.  The  walls  of  the  building  and 
the  position  of  tbe  press  and  its  construction 
were  such  that  you  could  not  see  well  under 
the  press  so  as  to  study  the  construction  of 
It  These  four  large  compression  rollers  were 
each  about  22  inches  in  diameter  and  30  inch- 
es long,  and  when  the  press  was  running,  the 


•For  other  cases  tee  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  *  Reporter  Indazaa 


Digitized  by 


Google 


Tex.) 


MAXWELL  GINNING  CO.  v.  WALLAN. 


183 


cotton  from  the  condenser  passed  between 
the  top  rollers  into  the  space  between  the 
four  rollers,  and  they  rolled  so  as  to  roll  It 
Into  a  round  bale  about  30  inches  long  and  20 
inches  in  diameter.  These  rollers  were  so 
geared  that  they  would  yield  or  spring  apart 
as  the  bales  increased  in  size  or  neared  com- 
pletion. When  the  press  was  running,  If 
yoQ  got  under  it,  you  could  not  determine 
bow  the  rollers  were  running,  or  how  It  was 
constructed,  owing  to  tlie  fact  that  some  cot- 
ton and  some  dust  were  falling  out  there- 
under which  would  get  In  your  eyes  when 
you  looked  up.  The  few  days  that  I  had  been 
working  at  the  round  bale  press  furnished  all 
of  the  knowledge  I  bad  of  it,  as  my  observa- 
tion of  It  previous  to  that  time  bad  been 
limited  to  simply  noticing  how  the  other  em- 
ploy^ had  oi)erated  it  The  press  was  de- 
{ectlre,  but  I  could  not  tell  wherein  the  de- 
fects lay,  owing  to  my  lack  of  familiarity 
with  it,  but  I  Imew  it  to  be  defective  t>ecause 
it  would  continually  let  some  of  the  cotton 
foil  ont  under  the  press,  instead  of  carrying 
it  in  Its  proper  course  Into  the  bale.  I  never 
considered  it  dangerous,  except  about  the  top 
where  the  cotton  went  in.  R.  W.  Maxwell 
bad  not  warned  me  that  it  was  dangerous  in 
any  way.  On  the  day  that  I  got  hurt  I  was 
reaching  under  the  press  and  pushing  some 
loose  cotton  that  had  fallen  down  up  between 
the  rollers  so  it  would  go  on  into  the  bale.  I 
could  not  see  thereunder  very  well,  but  this 
was  the  customary  way  to  get  the  cotton 
back.  Tills  was  the  method  I  had  observed 
Combs  and  the  factory  man  to  use,  and  I  had« 
pushed  the  cotton  back  this  way  myself  a 
great  many  times.  R.  W.  Maxwell  had  been 
around  and  observed  me  doing  it  in  this  way, 
and  had  never  warned  me  of  any  danger. 
While  pushing  up  the  cotton  in  this  way, 
my  left  hand  was  caught  in  the  rollers,  my 
arm  pulled  in  and  broken  In  several  places, 
and  my  shoulder  crushed,  my  back  skinned, 
and  my  head  mashed.  •  •  •  At  the  time 
1  was  hurt  I  presumed  that  it  was  safe  for 
me  to  put  the  cotton  back  in  the  way  that 
I  was  doing.  I  knew  that  if  I  put  my  hand 
in  t)etween  the  rollers  while  they  were  run- 
ning that  I  would  get  hurt.  I  knew  that  the 
machinery  was  heavy  and  the  pressure  very 
great,  but  I  did  not  know  that  I  could  get 
my  hand  in  the  rollers.  I  thought  there  was 
a  shield  or  guard  under  there  to  prevent  my 
hand  from  coming  in  contact  with  the  rollers. 
1  never  told  Robert  W.  Maxwell,  nor  any  one 
else,  that  I  was  injured  through  my  own  neg- 
ligence. I  never  looked  to  see  if  there  was  a 
shield  under  the  rollers  to  prevent  one's  hand 
from  getting  between  the  rollers.  I  had 
never  worked  with  a  press  like  this  one  and 
had  never  seen  one  with  a  shield  under  the 
rollers.  When  the  press  Is  in  position,  and 
a  bale  is  finished,  it  is  gotten  out  of  the  press 
by  allowing  it  to  drop  between  the  two  bot- 
tom compression  rollers  to  the  floor  under 
the  press.    I  do  not  know  how  the  bale,  when 


finished,  could  drop  out  between  the  bottom 
rollers  if  there  was  a  shield  there  sufficient 
to  prevent  loose  cotton  from  dropping  down 
while  the  bale  was  forming,  unless  the  shield 
was  In  some  way  removed.  I  have  been  run- 
ning and  managing  gin  plants  for  more  than 
10  years,  and  I  understand  ordinary  ginning 
business  very  well,  but  I  have  not  run  a 
round  bale  press.  There  was  nothing  to  pre- 
vent me  from  seeing  whether  or  not  there 
was  a  shield  there  to  keep  one's  hand  from 
getting  between  the  rollers  If  I  had  gotten 
down  under  the  press  and  looked  up  at  the 
rollers,  but  one  operating  the  press  could 
not  see  whether  or  not  there  was  a  shield, 
nnless  he  did  get  down  and  examine  It,  as 
the  rollers  would  prevent  his  seeing  it  unless 
It  were  entirely  below  the  rollers.  There  was 
nothing  to  prevent  a  person  from  getting 
down  under  the  compression  rollers  if  he 
wanted  to  do  so.  These  compression  rollers 
do  not  revolve  rapidly.  I  am  88  years  old. 
I  employed  George  Combs,  and  you  might 
say  I  discharged  him." 

George  Combs  testified:  "While  running 
the  round  bale  press,  the  bat  of  cotton  going 
Into  the  press  and  being  rolled  Into  a  bale 
would  sometimes  break  In  two,  and,  owing 
to  the  construction  of  the  press,  some  of  the 
cotton  would  drop  out  between  the  lower 
rollers  and  fall  down  under  the  press,  and 
it  was  necessary  to  pick  It  up  and  push  it 
back  up  between  these  two  lower  rollers 
to  keep  it  going  in  the  right  direction.  There 
was  no  shield  or  guard  under  the  press  to 
catch  the  cotton  and  keep  it  from  falling  out, 
nor  to  keep  objects  from  coming  in  contact 
with  the  rollers  from  the  bottom  side  of  the 
press.  There  was  no  danger  of  a  person 
coming  In  contact  with  those  rollers  under 
the  bottom  unless  he  got  under  there.  I  nev- 
er saw  a  shield  on  or  under  a  press  to  keep 
the  cotton  from  falling  out  between  the  low- 
er rollers.  I  do  not  know  how  a  shield  could 
be  placed  to  keep  the  cotton  from  sometimes 
falling  down  between  those  rollers,  nor  how 
the  cotton  could  be  pushed  back  between  the 
rollers  If  there  was  a  shield  there.  While  I 
was  .operating  that  press,  I  picked  up  the 
cotton  that  fell  down  there  with  my  hands, 
and  pushed  It  up  against  the  rollers  and  let 
them  take  It  Into  the  bale.  I  could  have 
pushed  It  up  with  a  stick,  but  I  always  plac- 
ed It  up  there  with  my  hands,  and  was  care- 
ful not  to  put  my  hand  between  the  rollers. 
I  suppose  Mr.  Wallan  had  seen  me  so  place 
the  cotton  between  the  rollers,  but  he  gave 
most  of  his  attention  to  other  parts  of  the 
work  there.  •  •  *  I  was  familiar  with 
that  round  bale  press.  I  did  not  consider  it 
dangerous,  except  as  all  presses  are  danger- 
ous if  you  get  caught  in  them.  This  press 
was  not  out  of  repairs,  but  It  was  not  very 
satisfactory  for  the  reason  that  It  was  so 
constructed  that  when  cotton  was  being  rolled 
and  compressed  into  a  bale,  it  would  fre: 
quently  drop  a  part  of  the  cotton  down  be- 
tween the  lower  compression  rollers,  and  it 
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would  have  to  be  picked  ap  and  fed  Into  the 
presa  ajcaln.  It  was  easiest  to  feed  It  in 
from  the  bottom.  The  cotton  passed  from 
the  gin  stands  In  a  sheet  or  bat,  and  passed 
Into  the  round  bale  press,  going  down  be- 
tween the  two  top  rollers,  and  was  rolled  In- 
to a  bale  between  four  large  compression 
rollers  that  rolled  the  same  way  and  rolled 
the  cotton  into  a  round  bale,  and  when  finish- 
ed the  two  lower  rollers  were  by  the  opera- 
tor opened  wider  apart,  and  the  bale  dropped 
down  through  the  opening  onto  the  floor 
through  the  same  space  that  the  cotton  'was 
disposed  to  fall  through  while  the  bale  was 
being  formed  or  compressed.  When  I  was 
down  under  the  press,  the  rollers  could  be 
plainly  seen,  and  the  loose  cotton  could  be 
easily  placed  between  them.  They  revolved 
slowly." 

Robert  W.  Maxwell  testified:  "1  hired  Mr. 
Wallan  to  act  as  manager  of  that  ginning 
business,  and  to  have  general  charge  of  the 
machinery  and  of  the  hands,  with  full  au- 
thority to  employ  and  discharge  hands.  Mr. 
Wallan  represented  to  me  when  I  hired  him 
that  he  was  familiar  with  the  machinery, 
and  that  he  Icnew  how  to  run  It,  and  I  gave 
him  no  warning  as  to  danger,  because  I  un- 
derstood him  to  be  experienced.  The  xound 
bale  press  was  installed  In  September,  1907, 
by  the  manufacturers  of  such  presses,  and 
they  kept  a  man  to  run  it  for  about  a  month 
or  two,  and  after  he  left,  Wallan  hired  a 
man  named  George  Coml)s  to  run  it.  The 
round  bale  press  does  not  belong  to  us,  but 
belongs  to  the  manufacturers.  This  round 
bale  press  contained  four  compression  rollers 
In  a  frame  parallel  with  each  other,  two 
above  and  two  below,  said  rollers  being  about 
36  Inches  long,  22  inches  in  diameter,  and 
being  placed  in  a  horizontal  position,  with 
automatic  appliances  to  adjust  them  to  the 
varying  size  of  the  bale  which  Is  rolled  be- 
tween the  four  rollers,  and  when  near  com- 
pletion it  holds  the  four  rollers  apart,  dis- 
tributed equally  around  the  bale.  The  bot- 
tom of  the  two  lower  rollers  is  about  30  In- 
ches above  the  gin  fioor.  When  a  bale  Is 
completed,  the  two  lower  compression  rollers 
are  drawn  further  apart,  and  the  finished 
bale  drops  on  the  floor  and  is  rolled  out. 
These  rollers  were  slightly  corrugated,  and 
all  revolved  in  the  same  direction;  and, 
when  the  press  was  empty,  they  nearly 
touched  each  other,  except  there  was  a  small 
space  between  the  two  upper  rollers  through 
which  the  sheets  or  bat  of  cotton  from  the 
gin  stands  passed  down  into  the  space  be- 
tween the  four  rollers,  where  it  was  rolled 
into  a  round  bale.  Occasionally  cotton  would 
drop  down  between  the  lower  rollers  onto 
the  floor,  or  the  bat  or  sheet  of  cotton  would 
get  broke,  and  would  run  down  between  the 
bottom  rollers  to  the  floor.  The  operators  of 
the  press  picked  it  up  and  stuck  it  back  be- 
tween the  rollers.  There  was  no  shield  or 
guard  on  the  lower  compression  rollers  to 
prevent  cotton  from  falling  out,  nor  to  pre- 


vent objects  from  coming  In  contact,  wltb  the 
rollers  from  below.  The  rollers  were  vis- 
ible from  below,  and  I  know  of  no  way  that 
a  shield  could  be  practically  placed  there. 
*  •  •  I  did  not  put  plaintiff  to  'working  or 
operating  the  round  bale  press,  nor  tell  him 
to 'operate  It.  He  began  It,  and  ran  It  of  his 
own  accord.  There  was  nothing  between 
the  rollers  and  the  fioor,  and  they  could  be 
easily  seen;  were  open  to  view.  There  was 
no  shield  placed  under  or  between  the  com- 
pression rollers  to  prevent  the  cotton  from 
dropping  down  between  them  to  the  fioor.  I 
do  not  know  how  a  shield  could  be  placed 
there  that  would  prevent  the  cotton  from 
falling  down  between  those  bottom  rollers 
when  the  bat  or  sheet  broke.  There  might 
be  a  shield  to  keep  it  from  falling  on  the 
floor,  but  such  a  shield  would  not  prevent  a 
person  from  putting  his  hand  up  between 
the  rollers,  or,  if  the  shield  were  placed  up 
so  close  to  the  rollers  as  to  prevent  the  cot- 
ton's falling  away  from  the  rollers.  It  would 
have  to  be  removed  before  the  cotton  that 
fell  onto  it  could  be  pushed  up  between  the 
rollers.  This  cotton  that  fell  down  between 
those  rollers  could  have  been  pushed  up  be- 
tween them  with  a  stick,  but  the  operators 
generally  used  their  hands.  The  compres- 
sion rollers  were  plainly  visible.  Any  one 
stooping  down  and  picking  up  the  cotton  that 
fell  down  between  them  could  not  help  see- 
ing them  If  he  would  look  up.  They  were 
2^4  or  3  feet  above  the  floor.  •  •  •  This 
round  bale  press  was  not  out  of  repairs,  nor 
was  the  machinery  out  of  order  or  In  need 
\>t  repairs.  The  spilling  out  of  the  cotton  be- 
tween the  compression  rollers  was  the  result 
of  the  plan  It  was  made  on,  and  would  occur 
with  any  press  like  that  if  the  cotton  was 
dry.  I  knew  of  no  dangers  about  that  press 
that  were  not  open  and  visible.  Any  person 
could  see  that  the  rollers  would  crush  his 
arm  or  hand  If  he  let  them  be  drawn  into  it. 
Its  working  had  not  been  entirely  satisfac- 
tory during  the  season  on  account  of  Its 
dropping  out  the  cotton." 

Upon  this  testimony  we  conclude  that  the 
evidence  Is  Insufilcient  to  show  any  defect  In 
the  press  for  which  appellants  would  be  lia- 
ble. It  is  undisputed  that  the  press  was  not 
out  of  repairs,  and  that  the  dropping  of  cot- 
ton was  not  the  result  of  a  defect  at  all. 
But  if  mistaken  In  this,  we  are  further  of 
opinion  that  the  evidence  is  Insufilcient  to 
support  the  verdict  and  judgment  in  appel- 
lee's favor  upon  the  issue  of.  assumed  risk. 
It  appears  from  the  testimony  of  appellee 
himself  that  he  was  perfectly  familiar  with 
any  supposed  defects  in  the  press,  and  knew 
very  well  that  it  would  occasionally  drop 
cotton  onto  the  floor,  and  that  It  was  neces- 
sary to  replace  the  same  between  the  rol- 
lers, and  necessarily,  as  a  man  of  mature 
years,  he  knew  the  danger  Incident  to  pla- 
cing his  hand  between  the  heavy  compression 
rollers  of  the  size  and  power  these  are 
shown  to  be.    It  a  shield  was  practicable, 
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and  Its  absence  a  defect  In  the  constractlon 
of  the  press,  he  admits  he  knew  of  this  de- 
fect, and  we  see  no  way  to  escape  the  con- 
clusion that  he  assumed  the  risk  of  the  very 
Injury  received  by  him. 

For  the  Insufficiency  of  the  evidence  to 
rapport  the  verdict  and  judgment  In  the  two 
particulars  mentioned,  the  judgment  Is  re- 
versed, and  the  cause  remanded. 


LE  MASTER  v.  DALHART  REAL  ESTATE 
AGENCY. 

(Court  of  Civil   Appeals  of  Texas.     June  5, 
1909.     Rehearing  Denied  July  3,  1909.) 

L  Judgment  (J  618*)— Suit  to  Set  Aside— 

DiBECT  OB  CoU/Ateral  Attack. 

A  suit  to  set  aside  a  default  judgment  Is 
in  the  nature  of  a  bill  of  review  for  a  new 
trial  after  the  term  and  after  the  time  allow- 
ed for  appeal  or  writ  of  error,  the  petition  set- 
ting up  the  defects  in  the  proceedings,  alleging 
a  meritorious  defense,  and  giving  an  excuse  for 
the  delay,  and  hence  is  a  direct,  and  not  a  col- 
lateral, attack  on  the  judgment. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  Si  961,  962;    Dec.  Dig.  S  518.*] 

2.  JuDOVENT  (§  415*)— Suit  to  Set  Abide  De- 
TAVur — Questions  fob  Determination. 
In  a  direct  attack  on  a  default  judgment 
by  suit  to  set  it  aside,  whether  the  judgment  is 
absolutely  void  need  not  be  determined,  but 
only  whether  defects  complained  of  are  avail- 
able in  a  direct  proceeding  as  an  appeal,  writ  of 
error,  or  for  injunction. 

[EM.   Note.— For  other  ca^es,  see  Judgment, 
Dec.  Dig.  §  415.»] 

8.  Bbokebb  (S  74»)— Seixinq  Agent— Recov- 
EBT  Against  Pubohabeb  fob  Failure  to 

FUUILI,    CONTBACT. 

A  mere  selling  agent  or  broker  has  no  such 
interest  in  a  contract  to  purchase  land  secured 
by  him  as  authorizes  a  recovery  of  damages  in 
the  way  of  lost  commissions  from  the  proposed 
purchaser  who  has  refused  to  comply  with  the 
contract 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  S  74.»] 

4.  Judgment  (J  425*)— Grounds  fob  Sihting 
Aside  Default— Amendment  of  Petition. 
It  is  not  ground  for  setting  aside  a  default 
judgment  for  damages  for  loss  of  commissions 
on  a  sale  of  real  estate  that  the  amended  petition 
prayed  for  a  recovery  of  a  larger  amount  than 
was  sought  in  the  original ;  it  appearing  that 
it  was  explainable  by  mathematical  calculation 
from  the  number  of  acres,  the  price  per  acre, 
and  the  rate  of  commission,  stated  alike  in  both 
petitions. 

[Ed.   Note,— For  other  cases,  see  Judgment, 
Cent  Dig.  i  803 ;   Dec.  Dig.  |  425.  ♦] 

6.  Judgment  (I  17*)— Omission  in  Citation 

Affecting  Default. 

The  omission  of  the  citation  to  give  the 
date  of  filing  the  petition  renders  a  default  judg- 
ment erroneous. 

[Ed.   Note. — For  other  cases,  see  Judgment 
Cent  Dig  {  25;    Dec.  Dig.  S  17.*] 

6.  Pleading  (g  214*)— General  Demurrer— 

AcrEPTiNO  Petition  as  True. 

For  the  purposes  of  a  general  demurrer,  the 
averments  of  a  petition  must  be  accepted  as 
true. 

[Ed.    Note.— For  other   cases,   see   Pleading, 
Cent  Dig.  Sg  523-334;   Dec.  Dig.  !  214.*] 


7.  Judgment  (S  460*)— Suit  to  Set  Aside 
Default— SOfficiehct  of  Petition. 

A  petition  to  set  aside  a  default  judgment 
alleged  that  at  the  time  of  suit  defendant  re- 
sided outside  the  state;  that  soon  after  service 
of  the  citation,  and  before  the  meeting  of  court, 
be  employed  an  attorney  residing  in  the  state 
of  plamtiff's  residence  to  look  into  the  matter, 
and  ascertain  whether  there  was  any  cause  of 
action  and  sufficient  service  to  confer  jurisdic- 
tion, and  in  such  case  to  represent  him ;  that 
the  attorney  wired  bim  that  the  cause  would 
not  be  tried :  that  no  further  steps  were  to  be 
taken,  and  that  he  would  not  be  needed;  that 
a  few  days  afterward,  and  before  default  his 
attorney  returned  and  reported  that  the  plead- 
ings stated  no  cause  of  action  against  him ;  and 
that  the  cause  had  tieen  abandoned  by  plaintiff, 
and  nothing  further  would  be  done.  It  further' 
alleged  that  defendant  believed  such  statements, 
paia  the  attorney  bis  fee,  and  discharged  him, 
and  never,  in  fact,  knew  of  the  judgment  till 
more  than  two  years  after  its  rendition,  and 
that  defendants  or  some  of  them  induced  his  at- 
torney to  believe  that  the  cause  had  been  aban- 
doned, and  caused  him  to  so  report  to  plaintiff, 
or,  if  this  was  not  true,  bis  attorney  was  caus- 
ed by  accident  to  believe  that  such  was  the  case 
and  so  reported,  or  else  made  such  representa- 
tions acting  in  bad  faith  to  mislead  and  deceive 
him,  and  to  perpetrate  a  fraud  on  him.  and 
induced  him  to  believe  the  cause  was  abandoned 
and  would  not  be  prosecuted.  Held  sufficient 
to  entitle  plaintiff  to  a  submission  on  the  merits 
of  the  issue  whether  the  facts  averred  sufficient- 
ly excused  his  failure  to  prosecute  the  usual  le- 
gal remedy  by  appeal  or  writ  of  error  to  correct 
the  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §g  870-801;   Dec.  Dig.  §  460.*J 

Appeal  from  District  Court,  Dallam  Coun- 
ty;  L.  S.  Kinder,  Judge. 

Action  by  Mike  C.  Le  Uaster  against  the 
Dalhart  Real  Estate  Agency.  From  an  order 
dissolving  a  temporary  injunction,  plaintiff 
appeals.    Reversed. 

Cooper  &  Stanford,  for  appellant  Gustav- 
us,  Bowman  &  Jackson  and  Chauncey  & 
Carter,  for  appellee. 

CONNER,  C.  J.  Appellant  instituted  this 
suit  In  the  district  court  of  Dallam  county 
on  November  5,  1908,  to  enjoin  and  to  va- 
cate a  judgment  by  default  rendered  in  the 
same  court  on  April  13,  1906,  In  favor  of  ap- 
pellee, the  Dalhart  Real  Estate  Agency,  and 
against  appellant,  Slike  C.  Le  Master,  for 
the  sum  of  $1,786.  From  this  judgment  no 
appeal  or  writ  of  error  was  ever  prosecuted. 
At  the  inception  of  the  present  suit,  a  tempo- 
rary injunction  was  granted  as  prayed  for, 
but  at  a  term  of  the  court  thereafter,  viz., 
on  April  16,  1909,  the  court  sustained  appel- 
lee's general  demurrer  to  appellant's  petition, 
and  ordered  the  dissolution  of  the  injunction. 
Appellant  obtained  leave  to  amend  his  peti- 
tion, and  the  cause  on  the  merits  was  con- 
tinued for  the  term.  To  the  order  dissolv- 
ing the  injunction,  however,  appellant  ex- 
cepted apd  duly  prosecutes  an  appeal  there- 
from to  this  court.  The  grounds  upon  which 
appellant  in  the  petition  excepted  to  bases  his 
right  to  an  injunction  are:  First,  tliat  the 
pleadings   in  the  original  suit  affirmatively 
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show  that  appellee  had  no  right  of  recovery 
as  adjudged  on  April  13,  1906;  second,  that 
Bald  Judgment  of  April  13,  1906,  was  predi- 
cated upop  an  amended  petition  which  set 
up  a  new  cause  of  action  and  to  which  appel- 
lant had  not  been  cited  to  answer ;  and,  third, 
that  the  citation  In  the  original  suit  served 
upon  appellant  was  Insufficient  to  confer  Ju- 
risdiction of  the  court  over  his  person.  In 
verlflcation  of  these  averments,  the  citation, 
the  original  and  the  amended  original  peti- 
tion In  the  original  suit  were  attached  as 
exhibits  to  the  petition  for  injunction,  which 
also  further  set  forth  that  no  Indebtedness 
as  adjudged  in  fact  ever  existed,  and  gave 
appellant's  excuse,  to  be  hereinafter  more 
particularly  noticed,  for  not  having  earlier 
sought  to  set  aside  the  Judgment  of  which 
complaint  Is  made. 

The  original  petition  in  the  suit,  culminat- 
ing in  the  Judgment  of  1906,  averred  as  a 
basis  for  the  action  that  the  plalntlfT  (appel- 
lee herein)  was  engaged  In  the  real  estate 
business,  and  on  January  3,  1906,  "had  for 
sale  the  7,489  acres  In  Dallam  county,  Tex., 
of  and  belonging  to  one  W.  M.  Pardue,  and 
that  thereafter  plaintiff  offered  said  land  to 
defendant  at  the  sum  of  $5.50  per  acre, 
wherein  plaintiffs  were  to  receive  the  sum  of 
5  per  cent,  commission  for  selling  same  to 
any  one  on  the  following  terms:  $2,500  cash, 
balance  in  the  following  payments,  one-third, 
less  $2,000,  In  00  days,  with  remainder  In  one, 
two,  and  three  years  at  Interest  at  the  rate  of 
8  per  cent,  per  annum  from  date  thereof." 
The  petition  further  alleged  that  the  defend- 
ant herein  by  telegram  accepted  said  offer, 
but  later  breached  the  contract  of  purchase, 
which  at  all  times  they  were  able  and  willing 
to  complete,  to  plaintiff's  damage  $1,024,  for 
which  there  was  a  prayer  for  recovery.  The 
amended  petition  filed  after  appellant  had 
been  personally  served  with  the  citation  here- 
in assailed  was  substantially  the  same  as  the 
original  petition,  save  that  It  set  forth  the 
correspondence  ending  in  appellee's  accept- 
ance of  terms  and  agreement  to  buy,  and  con- 
cluded with  a  prayer  for  damages  In  the  sum 
of  $1,780,  Instead  of  $1,024,  as  originally 
sought.  The  defects  In  the  citation  served 
upon  appellant  which  it  is  insisted  Invali- 
dates the  Judgment  of  AprU  13, 1906,  are  that 
the  citation  did  not  give  the  date  of  the 
filing  of  the  original  petition,  and  failed  to 
command  the  defendant  to  appear  and  an- 
swer the  petition.  The  case  has  been  pre- 
sented to  us  on  the  theory  that  the  defects 
pointed  out  render  the  Judgment  of  April 
13,  1006,  absolutely  void  and  subject  to  col- 
lateral attack ;  the  argument  being  that  It  Is 
necessary  to  so  conclude  in  order  to  author- 
ize the  injunction.  It  is  to  be  observed,  bow- 
ever  that  this  Is  not  a  case  where  the  Judg- 
ment Is  collaterally  brought  In  question,  as 
where  the  Judgment  is  offered  as  a  muniment 
of  title  in  a  suit  of  trespass  to  try  title,  or 
the  sale  of  a  given  piece  of  property  Is  sought 


to  be  enjoined,  but  one  where  the  Judgment 
itself  Is  the  direct  object  of  the  attack.  It 
is  in  the  nature  of  a  WH  of  review  for  a  new 
trial  after  the  term  and  after  the  time  allow- 
ed for  an  appeal  or  writ  of  error,  the  petition 
setting  up  the  defects  in  the  proceedings,  al- 
leging a  meritorious  defense,  and  giving  an 
excuse  for  the  delay.  Hence  this  suit  con- 
stitutes a  direct  and  not  a  collateral,  attack 
upon  the  Judgment  of  April  13,  1906.  Craw- 
ford V.  McDonald,  88  Tex.  626,  33  S.  W.  325 ; 
Foust  V.  Warren  (Tex.  Civ.  App.)  72  S.  W. 
404.  This  being  true,  we  need  not  discuss 
the  question  whether  the  Judgment  of  1906 
is  void  in  an  absolute  sense,  although  inclin- 
ed to  agree  with  appellee  that  it  Is  not,  but 
need  only  determine  whether  the  defects 
complained  of  are  available  In  a  direct  pro- 
ceeding as  an  appeal,  writ  of  error,  or  for  in- 
junction as  here.  Of  this  we  entertain  no 
doubt. 

It  was  clearly  decided  by  our  Snpreme 
Court  on  writ  of  error  in  Tinsley  v.  Dowell, 
87  Tex.  23,  26  8.  W.  946,  that  a  mere  selling 
agent  or  broker  has  no  such  interest  In  a 
contract  for  the  purchase  of  land  secured 
by  him  as  authorizes  a  recovery  of  damages 
in  the  way  of  lost  commissions  from  the  pro- 
posed purchaser  who  has  refused  to  comply 
with  the  contract.  To  the  same  effect  Is  the 
decision  In  the  case  of  Tinsley  v.  Anderson, 
33  S.  W.  266,  by  the  Court  of  Civil  Appeals 
of  the  Fourth  Judicial  District  On  the  au- 
thority of  these  decisions,  which  we  approve, 
we  are  of  opinion  that  in  neither  the  original 
nor  amended  original  petition  upon  which 
the  Judgment  of  April  13,  1906,  Is  predicated, 
did  appellee  show  a  cause  of  action  entitling 
him  to  recover  any  sum  of  money  from  ap- 
pellant, and  the  Judgment  therefore  was 
clearly  erroneous.  We  are  not  inclined  to 
attach  any  weight  to  the  fact  that  the  amend- 
ed petition  prayed  for  the  recovery  of  a  larg-. 
er  amount  than  was  sought  in  the  original ; 
it  appearing  that  it  was  a  mere  enlargement 
explainable  by  mathematical  calculation  from 
the  number  of  acres,  the  price  per  acre,  and 
the  rate  of  commission  stated  alike  In  both 
petitions,  but  the  omission  of  the  citation  to 
give  the  date  of  the  filing  of  appellee's  peti- 
tion also  renders  the  default  Judgment  of 
April*  13,  1906,  erroneous.  See  Durham  v. 
Betterton,  79  Tex.  223,  14  S.  W.  1060;  Dunn 
V.  Hughes  (Tex.  Civ.  App.)  36  S.  W.  1084. 

Appellant's  petition  distinctly  alleging  that 
appellant  In  fact  was  not  indebted  to  appellee 
as  adjudged  In  1906,  or  In  any  other  way,  we 
have  but  to  determine  whether  the  Tacts  aver- 
red sufficiently  excuse  appellant's  failure  to 
prosecute  the  usual  legal  remedy  by  appeal 
or  writ  of  error  for  the  correction  of  the 
errors  in  the  Judgment.  On  this  subjecf  the 
petition  alleges,  In  substance,  that  at  the  time 
of  the  suit  In  1900  appellant  was  residing  in 
Altus,  in  the  state  of  Oklahoma ;  that,  soon 
after  the  service  of  citation  upon  him.  and 
before  the  meeting  of  the  court  at  Dalbart, 
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Tex.,  he  employed  W.  T.  McConnell,  an  at- 
torney at  law  residing  at  Altua,  "to  look  Into 
the  matter  for  this  plaintiff  and  ascertain 
whether  or  not  there  was  any  cause  of  action 
against  this  plaintiff,  and  whether  or  not 
there  was  any  sufficient  service  to  confer 
jurisdiction  upon  this  plaintiff,  and  that  In 
case  there  was  such  cause  of  action,  and  in 
case  the  court  at  Dalhart  had  acquired  Juris- 
diction over  this  plaintiff,  then  the  said  W.  T. 
McGonnell  should  represent  this  plaintiff  in 
said  matter";  that  said  McConnell  attended' 
the  court  at  Dalhart,  and  wired  appellee  that 
the  cause  would  not  be  tried;  "that  no  fur- 
ther steps  would  be  taken  In  said  cause  and 
that  he  would  not  be  needed,  whereupon  this 
plaintiff  returned  to  his  home  in  Altus,  Okl. ; 
that  a  few  days  afterward,  and  some  time 
before  the  Judgment  by  default  was  rendered 
herein,  the  said  McConnell  returning  to  his 
home  in  Altus,  Okl.,  and  reported  to  this 
plaintiff  in  person  that  the  pleadings  of  the 
plaintiff  in  said  cause  at  Dalhart  stated  no 
cause  of  action  whatever  against  him,  and 
that  said  cause  had  been  by  the  plaintiff 
abandoned,  and  that  nothing  further  would 
be  done  in  said  cause."  The  petition  further 
alleged  that  appellant  believed  the  state- 
ments made  to  him  by  his  attorney  McCon- 
nell, who  was  thereupon  paid  bis  fee  and 
discharged,  and  that  he  never  in  fact  knew 
of  the  Judgment  by  default  .until  the  service 
of  a  writ  of  garnishment  more  than  two 
years  after  the  rendition  of  the  Judgment 
The  petition  further  averred  ttiat  "the  de- 
fendants herein,  or  some  of  them,  induced  the 
said  W.  T.  McConnell  to  believe  that  said 
cause  bad  been  abandoned  and  would  not  be 
prosecuted  further,  and  caused  the  said  W. 
T.  McConnell  to  so  report  to  this  plaintiff, 
or,  if  the  above  Is  not  true,  by  accident  or  by 
mistake  the  said  W.  T.  McConnell  was  caused 
to  believe  and  to  understand  that -said  suit 
had  been  abandoned,  and  would  not  be  prose- 
cuted further,  and  so  reported  to  this  plain- 
tiff, or  else  the  said  W.  T.  McConnell,  acting 
in  bad  faith  with  this  plaiutlff  and  for  the 
purpose  of  misleading  and  deceiving  this 
plaintiff,  and  for  the  purpose  of  perpetrating 
a  fraud  upon  this  plaintiff,  made  representa- 
tions to  this  plaintiff  that  said  cause  had 
been  abandoned,  and  would  not  be  prosecuted 
further,  and  thereby  misled  and  deceived  and 
induced  plaintiff  to  believe  that  said  cause 
bad  been  abandoned,  and  would  not  be  prose- 
cuted, and  that  plaintiff  did  believe  that  said 
cause  bad  in  all  things  been  abandoned." 
For  the  purposes  of  the  general  demurrer 
these  excusing  averments  must  be  accepted 
by  as  as  true,  and,  so  considering  them,  we 
have  concluded  that  they  are  sufflclent  to 
entitle  appellant  to  a  submission  of  the  Issue 
upon  the  merits.  Watson  v.  T.  &  P.  Ry.  Co. 
(Tex.  Clv.  App.)  73  S.  W.  830;  Cetti  v.  Dun- 
man,  26  Tex.  Civ.  App.  433,  04  S.  W.  ,787. 
So  concluding,  we  think  the  court  erred  In 


dissolving  the  injunction,  and  that  the  cause 
should  be  remanded  for  a  trial  upon  the 
merits. 


STONB  et   al.   v.    STITT. 

(Court  of  Civil  Appeals  of  Texas.     June  19, 

1900.     Rehearing  Denied  June  26,  1909.) 

1.  WiTNKSSEs  (§  202*)— Attohnet  and  Client 
— Privileqed   Communications. 

Evidence  of  an  attorney  to  stiow  that  deeds 
executed  by  defendants  in  accordance  with  liis 
advice  were  in  fraud  of  creditors  of  the  grantor 
was  not  privileged  as  a  communication  be- 
tween attorney  and  client. 

[Ejd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  757;    Dec.  Dig.  i  202.*] 

2.  Appeal  and  Errob  (;§  728,  742,  743*)— As- 
signments OF  BBBOB  —  RUUNOS  ON  EVI- 
DENCE. 

Assignments  complaining  of  rulings  on  evl- 
dence,_but  failing  to  set  out  the  grounds  of  the 
objections  or  any  statements  thereunder,  and 
referring  to  the  record  for  such  information,, 
were  improper  and  would  not  be  considered. 

[BM.  Note. — For  other  cases,  see  Apueal  and 
Error,  Cent.  Dif.  «}  2999,  3000,  8010,  3011; 
Dec.  Dig.  M  728,  742,  743.*] 

3.  Appeai,  and  Erbob  (|  742*)— Asbionuentb 
or  Ebbos— Statements. 

A  statement  following  an  assignment  of 
error  to  the  admission  of  evidence,  which  was 
merely  a  conclusion  as  to  the  eSect  of  the  tes- 
timony, is  insufficient. 

[Ed.  Note. — For  other  cases;  see  Appeal  and 
Error,  Cent.  Dig.  S  3000;    Dec  Dig.  |  742.*] 

4.  Appeax  and  Erbob  (S  742*)— AssiaNKBNTS 
o»  Ebbob— Propositions. 

An  assignment  of  error  add  the  statement 
thereunder,  failing  to  point  out  in  what  re- 
spect the  charge  objected  to  was  inconsistent 
with  the  main  charge  or  not  applicable  to  the 
facts,  was  insufficient. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  8000;   Dec.  Dig.  g  742.*] 

5.  Fbauddlent  Convetances  ({  809*)— Ac- 
tion— Instructions. 

An  instruction  that  the  jury  should  find  for 
plaintiff  if  they  found  that  at  the  time  of  the 
conveyance  to  S.  the  grantor  was  indebted  to 
others,  and  made  the  conveyance  to  delay,  hin- 
der, and  defraud  the  other  creditors,  and  to 
cover  up  and  place  the  land  conveyed  beyond 
their  reach,  and  not  for  the  bona  fide  purpose 
of  paying  the  debt  due  the  grantee,  and  she 
knew  of  such  fraudulent  intent,  if  any,  of  the 
grantor,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  g  309.*] 

6.  Appeal  and  Error  (§  730*)— Assignments 
of  Erbob— Instbdctions. 

An  assignment  of  error  to  a  paragraph  of 
the  charge  was  insufficient,  where  neither  the 
assignment  nor  any  proposition  thereunder 
pointed  out  the  respects  in  which  it  was  claim- 
ed the  instruction  conflicted  with  the  balance 
of  the  charge  or  was  calculated  to  mislead  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  |  3013 ;   Dec.  Dig.  $  730.*] 

7.  Tbial  ({  192*)  —  Instructions  —  Assumed 
Facts. 

It  is  not  error  for  the  court  to  assnme 
in  its  charge  a  fact  established  by  undisputed 
testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  432-434;    Dec.  Dig.  $  102.*] 
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&  Appeal  and  Eksob  (i  231*)— iRsiRucrions 

—Objections  in  Trial  Court. 

Ad  objection  that  a  paragraph  of  the  charge 
was  confusiDg,  ambiguous,  and  contradictory, 
that  it  was  also  inapplicable  either  to  the  facts 
or  law  of  the  case,  and  should  not  have  been 
given,  was  too  general  to  merit  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  689,  390;  Dec.  Dig.  g 
231.*] 

9.   FBAtjntTLENT    CONVETANCKS    (J    809*)— VA- 
CATION— Instructions. 

A  request  to  charge  that  a  verdict  should 
be  for  defendants  unless  the  jury  should  find 
that  at  the  time  of  the  alleged  fraudulent  trans- 
fer the  grantor  and  his  mother,  the  grantee, 
were  actually  conspiring  to  effect  a  sale  of  mer- 
chandise to  defraud  the  grantor's  creditors,  was 
properly  refused  as  ignoring  another  theory  of 
plaintiff's  cause  that  the  transfer  of  the  land 
to  the  mother  was  without  valuable  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Fraudnlent 
Conveyances,  Dec.  Dig.  {  309.*] 

Appeal  from  District  Court,  Deaf  •Smith 
County;   J.  N.  Browning,  Judge. 

Action  by  J.  W.  Stltt  against  Sallie  Stone 
and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed  and  remanded. 

Knlgbt  &  Slaton  and  Barcus  &  North,  for 
appellants.    N.  J.  Wade,  for  appellee. 

DUNKLIN,  J.  The  decision  of  this  court 
on  a  former  appeal  of  this  case  Is  shown  In 
103  S.  W.  1192.'  J.  W.  Stltt  was  appointed 
trustee  in  bankruptcy  of  Will  H.  Stone's 
property  on  September  26,  1903,  and  he  prose- 
cuted this  suit-  as  such  trustee  to  recover 
two  lots  in  the  town  of  Hereford  which  Will 
H.  Stone  had  attempted  to  convey  to  his 
mother,  Mrs.  Sallie'  Stone,  by  deed  dated 
March  14,  1903.  From  a  Judgment  In  favor 
of  the  trustee  canceling  said  deeds  and  de- 
creeing title  to  both  of  said  lots  in  the  trus- 
tee, Mrs.  Sallie  Stone  and  W.  H.  Stone  have 
appealed. 

By  their  first  assignment  appellants  com- 
plain of  the  admission  of  certain  testimony 
of  the  witness  Womack.  They  objected  to 
the  testimony  upoh  the  ground  that  Woninck 
had  been  attorney  for  appellants,  and  that 
his  evidence  consisted  of  information  receiv- 
ed by  him  as  such  attorney,  and  was  there- 
fore privileged.  The  entire  testimony  of  this 
witness  was  favorable  to  appellants,  except 
such  portions  as  tended  to  show  that  the 
deeds  executed  by  Will  H.  Stone  to  his 
mother  by  advice  of  the  attorney  were  in 
fraud  of  creditors  of  Will  H.  Stone.  Com- 
munications of  that  character  betw^een  at- 
torney and  client  are  not  privileged.  Tay- 
lor v.  Evans  (Tex.  Civ.  App.)  29  S.  W.  174; 
Hyman  y.  Grant  (Tex.  Civ.  App.)  114  S.  W. 
833. 

By  th6  second,  third,  fourth,  and  fifth  as- 
signments it  is  contended  that  the  court  erred 
in  admitting  certain  other  testimony  of 
the  same  witness  over  appellants'  objections, 
but  the  grounds  of  these  objections  are  not 


set  out  in  the  assignments  nor  in  any  state- 
ments thereunder,  and  we  are  referred  to  the 
record  for  such  Information.  This  is  not  In 
compliance  with  the  rules  for  briefing,  and 
appellee's  objection  to  the  consideration  of 
those  assignments  is  sustained.  Scanlon  ▼. 
Ry.,  45  Tex.  Civ.  App.  845.  100  S.  W.  982; 
Poland  v.  Porter,  44  Tex.  Civ.  App.  334,  98 
S.  W.  215 ;  Rules  24,  25,  29  and  31  (67  S.  W. 
XT,  xvl).  Furthermore,  the  brief  contains 
no  (Statement  of  the  evidence  complained  of 
in  the  third  assignment,  while  the  statement 
following  the  fourth  assignment  is  a  mere 
conclusion  as  to  the  effect  of  the  testimony 
given  by  the  witness  in  answer  to  the  eight- 
tenth  Interrogatory,  and  the  statement  fol- 
lowing the  fifth  assignment  of  error  wholly 
falls  to  show  the  evidence  objected  to.  See 
rules  and  decisions,  supra ;  also  Peach  River 
Lbr.  Co.  V.  Ayres,  41  Tex.  Civ.  App.  3-34,  9  a 
W.  887;  El  Paso  Elect  Ry.  v.  Furber,  45 
Tex.  Civ.  App.  348,  100  S.  W.  1042. 

The  sixth  assignment  of  error  is  as  fol- 
lows: "The  court  erred  in  reading  to  the 
Jury  the  first  subdivision  of  paragraph  3  of 
the  court's  charge."  Under  this  assignment, 
propositions  are  submitted  as  follows:  "First 
Each  paragraph  of  the  court's  charge  should 
be  in  line  with  and  reconcilable  with  the 
remainder  of  the  charge.  Second.  The  law 
as  laid  down  in  the  first  part  of  the  third 
paragraph  of  the  court's  charge,  on  page  11 
of  the  transcript,  is  m'isleading  as  to  the 
law,  and  is  calculated  to  confuse  the  minda 
of  the  Jurors,  and  is  ambiguous  and  not  ap- 
plicable to  the  facts  in  this  case."  This  as- 
signment and  the  propositions  thereunder 
fail  to  point  out  in  what  respects  the  charge 
complained  of  is  misleading  or  ambiguous  or 
inconsistent  with  the  main  charge,  or  not  ap- 
plicable to  the  facts  in  this  case,  and  appel- 
lee's  objection  to  the  consideration  thereof, 
as  being  in  violation  of  rules  24  and  25  (67 
S.  W.  XV)  governing  practice  in  the  Court  of 
Civil  Appeals,  is  sustained.  Garrison  t. 
Ochiltree  Co.  (Tex.  Civ.  App.)  Ill  S.  W.  445, 
and  authorities  there  cited. 

The  trial  court  instructed  the  Jury  to  find 
In  favor  of  the  plaintiff  If  they  should  "find 
and  believe  from  the  evidence  that  at  the 
time  of  such  conveyance  of  said  real  estate 
to  said  Sallie  Stone  the  said  Will  H.  Stone 
was  indebted  to  other  parties,  and  that  he 
made  the  said  conveyance  for  the  purpose 
and  with  the  Intent  on  his  part  to  delay,  hin- 
der, or  defraud  the  other  creditors,  or  to 
cover  up  and  place  said  real  estate  beyond 
the  reach  of  his  said  other  creditors,  and  not 
for  the  bona  fide  purpose  of  pacing  the  debt 
due  the  said  Sallie  Stone,  and  that  she  knew 
of  such  fraudulent  intent,  if  any,  of  the  said 
Will  H.  Stone."  This  instruction  was  error 
for  which  the  Judgment  must  be  reversed. 
Bruce  V.  Koch,  94  Tex.  192,  59  S.  W.  540; 
Haas  V.  Kraus,  86  Tex.  688,  27  S.  W.  250. 
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Subdivision  B  of  paragraph  S  of  the  main 
charge  Is  criticised  as  being  In  conflict  with 
the  first  part  of  said  paragraph  and  calcu- 
lated to  confuse  the  jury,  but  neither  by 
the  assignment  nor  by  any  proposition  there- 
under do  appellants  point  out  In  what  re- 
spects the  supposed  conflict  consists,  or  just 
bow  the  charge  was  calculated  to  confuse  the 
Jury.  This  is  not  In  compliance  with  rules 
24  and  25  (67  S.  W.  xt)  supra ;  Garrison  ▼. 
Ochiltree  Co.,  supra.  The  same  paragraph  of 
the  charge  is  further  criticised  as  not  being 
applicable  to  the  facts  In  the  case.  In  the 
decision  on  the  former  appeal  of  this  case  the 
following  language  was  used:  "Fraud  vitiates 
everything  Into  which  It  enters,  and  If  the 
'slaughter  sale'  was  fraudulent,  and  contem- 
plated by  both  parties  as  a  part  of  the  trans- 
action when  the  conveyances  of  real  estate 
were  made,  as  there  was  evidence  tending  to 
prove,  the  whole  scheme  should  be  condemn- 
ed." And  we  think  that  the  portion  of  the 
charge  last  above  referred  to  substantially 
and  correctly  submitted  the  Issue  discussed  In 
the  quotation,  and  that  the  evidence  warrant- 
ed Its  submission. 

In  the  fourth  paragraph  of  the  charge  the 
following  language  Is  used:  "You  are  fur- 
ther Instructed  that  Will  H.  Stone,  although 
In  falling  circumstances,  had  the  right  to  pre- 
fer any  one  of  his  creditors  over  others,  and 
to  convey  him  his  property  In  satisfaction  of 
such  preferred  creditor's  claim."  This  lan- 
gusige  Is  criticised  as  assuming  that  Will  H. 
Stone  was  In  falling  circumstances,  and 
therefore  upon  the  weight  of  the  evidence. 
The  undisputed  testimony  showed  that  Will 
H.  Stone  was  in  falling  circumstances  at  the 
time  the  deeds  were  executed,  and  the  court 
did  not  err  In  assuming  such  to  be  true.  An- 
other criticism  of  the  same  paragraph  of  the 
charge  Is  as  follows :  "The  whole  of  this  par- 
agraph is  confusing,  amblgubus,  and  contra- 
dictory, and  we  do  not  think  It  applicable 
either  to  the  facts  or  law  in  this  case,  and 
Bboald  not  have  been  given."  This  is  entire- 
ly too  general  to  merit  consideration.  See 
roles  24  and  23  (67  S.  W.  xv),  above  referred 
to ;   Garrison  v.  Ochiltree  Co.,  supra. 

Appellants  requested  the  court  to  charge 
the  Jury  In  effect  that  a  verdict  should  be  In 
their  favor  unless  the  jury  should  find  that 
at  the  time  of  the  transfer  of  the  house  and 
lots  Will  H.  Stone  and  his  mother,  SalUe 
Stone,  were  actually  conspiring  together  to  ef- 
fect a  sale  of  the  merchandise  for  the  purx>ose 
of  defrauding  the  creditors  of  Will  H.  Stone. 
This  charge  Ignored  the  other  theory  of 
plalntlflTs  case,  that  the  transfers  of  the  lots 
to  Mrs.  Stone  were  without  valuable  consid- 
eration, and  the  requested  charge  was  cor- 
rectly refused. 

Appellants  also  requested  the  following 
charge :  "You  are  charged  that  If  on  the  14th 
day  of  March,  1903,  the  date  of  deeds  from 
Will  H.  Stone  to  Sallle  Stone  to  the  houses 
and  lots  described  in  plaintiff's  petition.  Will 


H.  Stone  had  other  property  saffldent  to  pay 
his  debts,  you  will  find  for  defendant  Sallle 
Stone."  This  charge  Ignored  the  Issue  raised 
by  the  evidence  and  referred  to  In  the  quota- 
tion above  made  from  the  former  decision  of 
this  court,  and  there  was  no  error  In  refus- 
ing the  request 

By  their  twelfth  assignment  appellants 
complain  of  error  in  the  fifth  paragraph  of 
the  court's  charge,  which  reads  as  follows: 
"If  you  find  for  the  plaintiff,  the  form  of 
your  verdict  will  be  as  follows:  'We,  the 
Jury,  find  for  the  plaintiff  that  the  convey- 
ances from  Will  H.  Stone  to  Sallle  Stone  of 
the  real  estate  are  fraudulent'  If  you  find 
for  the  defendants,  your  verdict  will  be: 
•We,  the  jury,  find  for  the  defendants.'  "  We 
fall  to  perceive  any  error  In  this  Instruction, 
and  the  assignment  complaining  of  it  is  over- 
ruled. 

For  the  error  above  Indicated,  the  Judg- 
ment is  reversed  and  the  cause  remanded. 


STEPHBNVIIiLB,  N.  &  S.  T.  BY.   CO.  v. 

COUCH.t 

(Court  of  Civil   Appeals  of  Texas.     June  9, 

1909.) 

1.  Mabteb  and  Sebvant  (S  315*)— Independ- 
ent CONTBACTOR— NEQLiaENCE. 

Id  general,  one  who  has  contracted  with  a 
competent  and  fit  person  exercising  an  inde- 
pendent employment  to  do  a  piece  of  work  not 
in  itself  unlawful,  or  of  such  a  nature  that  it 
Is  likely  to  become  a  nuisance,  or  to  subject 
third  persons  to  unusual  danger,  according  to 
the  contractor's  own  methods,  and  not  subject 
to  control  except  as  to  the  results  of  the  work, 
etc.,  will  not  be  answerable  for  the  wrongs  of 
the  contractor,  his  subcontractors,  or  servants 
committed  in  the  prosecution  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §f  1241,  1236;    Dec.  Dig.  | 

2.  MASTISB  AKD  SEBVANT  (§  316*)— INDEMNITT 

(8  13*)— Implied  Conteao*— "Independent 

contbactob." 

An  "independent  contractor"  is  one  who 
renders  services  in  the  course  of  an  occupation 
representing  the  will  of  bis  employer  only  at 
to  the  result  of  his  work,  and  not  as  to  the 
means  by  which  it  is  accomplished.  Such 
contractor  must  answer  for  his  own  wrongs 
and  those  of  his  servants ;  and,  if  the  pro- 
prietor has  been  compelled  to  pay  damages  on 
account  of  the  contractor's  ne^igence,  be  may 
recover  them  from  the  contractor. 

[BM.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1242,  1243 ;  Dec.  Dig.  { 
316;*  Indemnl^,  Cent  Dig.  {{  29,  S4;  Dec 
Dig.  {  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3542-^343;  vol.  8,  p.  7686.] 

S.  Masteb  and  Sebvant  (H  317,  318,  319, 
823,  324*)— Independent  (Jontbactob — Nko- 
uqenoe—Emploteb— Liability. 

The  defense  of  independent  contractor  is 
not  available,  where  the  act  contracted  to  be 
done  is  wrongful  or  tortious  in  itself;  where 
the  injury  is  the  direct  or  necessary  consequence 
of  the  work  to  be  done;  where  the  work  or 
the  manner  of  its  execution  involves  a  duty 
to  the  public  incumbent  on  the  proprietor  or 
employer;  when  the  work  is  intrinsically  dan- 
serous,  and  the  performance  of  the  contract  will 
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probably  resnlt  In  injar;  to  third  persons  or 
the  public;  and  where  the  proprietor  inter- 
feres with  the  contractor  in  the  performance 
of  the  work,  or  it  has  been  completed  and  ac- 
cepted. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Die.  Sj  1254,  1250-12(35;  Dec. 
Dig.  ii  817,  818,  319,  323,  324.*1 

4.  Masteb  and  Servant  (I  817*)— Indefend- 

KNT   CtoNTRACTOR— NEQLIQENCK. 

Where  an  independent  contractor  in  the 
prosecution  of  his  work  must  exercise,  in  whole 
or  in  part,  a  franchise  granted  by  the  Legisla- 
ture to  his  employer,  the  latter  is  liable  for  the 
contractor's  torts,  because  the  proprietor  is 
bound  to  see  to  the  correct  execution  of  the 
powers  conferred  on  it  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1254;   Dec.  Dig.  §  317.*] 

5.  Master  and  Servant  (S  815*)— Independ- 
ent Contractor— Injuries  to  Landowner. 

Where  contractors  for  the  construction  of 
a  railroad  had  not  completed  their  work,  and 
the  road  had  not  been  turned  over  to  the  rail- 
road company,  the  latter  was  not  liable  for  in- 
juries to  the  land  of  an  adjoining  owner,  result- 
ing from  the  contractors'  negligence  in  scatter- 
ing rock  thereon. 

[Ed.  Note. — For  other  cases.  8ee  Master  and 
Servant,  Cent.  Dig.  §§  1241,  1256 ;  Dec.  Dig.  g 
315.*) 

Appeal  from  HamUton  County  Court;  A. 
E.  Scott,  Judge. 

Action  by  John  Couch  against  the  Ste- 
phenyille.  North  &  South  Texas  Railway  Com- 
pany and  others.  Judgment  for  plaintiff 
against  defendant  railroad  company,  and  In 
favor  of  defendant  railroad  company  over 
against  the  Fidelity  &  Deposit  Company  of 
Maryland,  and  defendant  railroad  company 
appeals.    Reversed  and  remanded. 

Marshall  Ferguson,  for  appellant.  Lang- 
fdrd  &  Chesley,  for  appellee. 

RICE,  J.  Appellant  railway  company  em- 
ployed Read  Bros.  &  Montgomery,  a  firm  of 
railway  contractors,  to  construct  a  certain 
portion  of  its  railroad.  In  so  doing  they 
scattered  rock  upon  the  premises  of  appellee 
through  which  the  road  ran,  thereby  dam- 
aging the  same,  for  the  recovery  of  which 
tills  suit  was  instituted  by  appellee  against 
appellant,  who  brought  in  snld  firm  of  con- 
tractors, and  also  the  Fidelity  &  Deposit 
Company  of  Maryland,  who  was  surety  up- 
on said  contractors'  bond.  Appellant  dis- 
missed as  to  Read  Bros.  &  Montgomery,  on 
the  ground  that  they  were  nonresidents  and 
insolvent.  Upon  trial  In  the  Justice's  court 
Judgment  was  rendered  In  favor  of  appellee 
against  appellant  for  $145,  and  In  favor  of 
appellant  over  against  said  Fidelity  &  De- 
posit Company,  from  which  Judgment  the 
appellant  appealed  to  the  county  court,  where 
a  trial  was  bad  with  the  same  result,  from 
which  this  appeal  Is  prosecuted. 

Appellant  answered,  pleading  a  general  de- 
nial, and  that  the  damages  suffered,  if  any, 
were  done  by  Read  Bros.  &  Montgomery, 
who  were  employed  under  a  contract  with 
appellant  to  construct  Its  line  of  railway,  and 


that  under  the  terms  of  said  coutract  they 
were  Independent  contractors,  over  whom 
appellant  had  no  control,  except  as  to  the  re- 
sult of  the,  work  to  be  done,  wherefore  it 
was  not  liable  for  the  wrongful  acts  of  said 
contractors  In  scattering  rocks  upon  the 
premises  of  appellee.  The  following  conclu- 
sion of  law  of  the  trial  court  is  assigned  as 
error:  "I  find  that  the  defendant  railway 
company  could  not  legally  absolve  Itself 
from  Its  duties  to  the  general  public  in  build- 
ing a  railway  under  a  charter,  and  therefore 
the  plaintiff  is  entitled  to  recover  directly 
against  said  company,  although  Read  Bros. 
&  Montgomery  were  independent  contractors 
In  constructing  said  railway."  The  court 
found  as  a  fact  that  the  injury  complained 
of  was  occasioned  by  Read  Bros.  &  Mont- 
gomery, who  were  independent  contractors 
In  the  construction  of  said  railway  through 
the  premises  of  appellee,  so  that  the  ques- 
tion to  be  determined  is  whether  or  not  ap- 
pellant is  liable  for  the  injuries  thus  occa- 
sioned by  said  independent  contractors. 

In  1  Thompson  on  Negligence,  g  021,  it  Is 
said:  "It  Is  a  general  rule  that  one  who 
has  contracted  with  a  competent  and  fit  per- 
son, exercising  an  Independent  employment 
to  do  a  piece  of  work,  not  In  itself  unlawful, 
or  of  such  a  nature  that  it  Is  likely  to  be- 
come a  nuisance,  or  to  subject  third  persons 
to  unusual  danger,  according  to  the  contract- 
or's own  methods,  and  'without  being  subject 
to  control  except  as  to  the  results  of  his 
work,  and  subject  to  other  qualifications 
hereafter  stated,  will  not  be  answerable  for 
the  wrongs  of  such  contractor,  his  sul)con- 
tractors,  or  his  servants,  committed  in  the 
prosecution  of  such  work.  An  independent 
contractor,  within  the  meaning  of  this  rule. 
Is  one  who  renders  service  in  the  course  of 
an  occupation,  representing  the  will  of  his 
employer  only  as  to  the  result  of  his  work, 
and  not  as  to  the  means  by  which  it  Is  ac- 
complished. The  contractor  must  answer 
for  his  own  wrongs  and  the  wrongs  commit- 
ted in  the  course  of  the  work  by  his  serv- 
ants; and,  if  the  proprietor  has  been  com- 
pelled to  pay  damages  on  account  of  the 
negligence  of  the  contractor,  he  may  recover 
them  from  the  contractor,"  etc.  Speaking 
with  reference  to  this  rule  as  to  railway 
contracts,  the  same  writer  says  (section  6S6, 
same  volume):  "This  rule  has  generally 
been  applied  so  as  to  exempt  railway  com- 
panies from  liability  for  wrongs  done  by  con- 
tractors employed  by  them  in  the  construc- 
tion and  repair  of  their  roads.  The  rule  is 
the  same  although  the  contract  Is  by  parol; 
but,  as  hereafter  seen,  the  rule  does  not  ex- 
tend so  far  as  to  excuse  such  company  in 
falling  to  perform  a  statutory  obligation; 
nor  can  it  devolve  the  exercise  of  its  fran- 
chises upon  a  contractor  so  as  to  exonerate 
Itself."  And  in  further  discussing  the  same 
subject  in  section  671,  he  says:    "Where  the 
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railway  company  has  not  committed  the  ex- 
ecution of  any  of  Its  franchises  to  contract- 
ors employed  by  it  to  build  Its  road,  the 
courts  In  general  hold  that  It  stands  under 
the  same  Immunity  from  liability  to  answer 
for  the  wrongs  done  by-the  Independent  con- 
tractor whom  It  employs  merely  to  produce 
certain  results,  and  over  whose  liethods  It 
exercises  no  control,  as  that  which  attaches, 
under  like  circumstances,  to  any  other  pro- 
prietor. These  cases  proceed  upon  the  view 
that  a  contract  by  a  railroad  company  with 
another  person  or  corporation  for  the  con- 
struction of  Its  road  is  not  such  a  delegation 
of  Its  charter  rights  as  will  render  It  liable 
for  unauthorized  wrongs  committed  by  the 
contractor  or  his  servants  in  the  prosecution 
of  the  work.  Therefore  a  railroad  company 
win  not  be  liable  to  a  third  person  fcr  a 
nuisance  resulting  from  a  negligent  or  im- 
proper construction  of  the  road  by  a  con- 
gtruction  company  occupying  the  position  of 
an  Independent  contractor,  even  though,  in 
the  view  of  one  court,  it  is  notifled  that  the 
work  is  being  improperly  performed.  For 
example,  a  railroad  company  was  exonerat- 
ed from  liability  for  the  drowning  of  a  boy 
to  a  pool  of  water,  formed  by  a  heavy  storm 
against  an  embankment  constructed  by  an 
Independent  contractor,  and  still  in  bis  pos- 
session and  under  his  uncompleted  contract. 
Kor  Is  it  answerable  in  damages  for  the  neg- 
ligent management  by  such  a  contractor  or 
his  servant  of  a  construction  train  employed 
by  him  in  doing  the  work,  unless,  as  shown 
in  a  preceding  paragraph,  it  allows  the  con- 
tractor to  assume  its  franchises  of  carrying 
passengers.  Even  "where  the  railway  com- 
pany furnishes  the  motive  power,  and  oper- 
ates the  construction  train  by  Its  own  engi- 
neer. It  win  not  be  liable  for  damages  creat- 
ed In,  operating  It,  where  the  engineer  is  un- 
tfer  the  control  of  the  contractor.  It  has  also 
been  held  that  a  railroad  company,  which 
has  not  accepted  its  road  from  an  Independ- 
ent contractor  for  Its  construction  at  the 
time  a  third  person  received  injuries  from  a 
nuisance,  cannot  be  held  to  have  ratified  any 
act  of  the  contractor  by  which  the  nuisance 
was  created,  in  the  absence  of  any  evidence 
showing  that  it  had  knowledge  thereof — cit- 
ing many  cases  in  support  of  the  text 

The  same  doctrine  has  been  held  in  this 
state  In  the  case  of  Cunningham  v.  Interna- 
tional R.  Co.,  61  Tex.  503,  32  Am.  Rep.  632, 
denying  the  right  of  a  party  riding  as  a  pas- 
senger on  a  construction  train  operated  by 
independent  contractors,  and  before  the  road 
bad  been  received  by  the  company,  to  recov- 
er damages  for  injuries  sustained;  the  court 
saying:  "That  the  contractors  may  have 
used,  as  a  means  to  assist  in  carrying  out 
their  contract  to  construct  the  road,  a  train 
belonging  to  defendant  company,  and  operat- 
ed by  servants  primarily  employed  by  it, 
would  not  of  itself  make  the  company  liable 
for  tbelr  acts,  unless  it  had  immediate  con- 
trol and  management  of  the  train.    To  hold 


otherwise  would  virtually  forbid  parties  to 
construct  works  of  Improvement,  and  to  per- 
form many  other  acts,  except  by  their  own 
servants,  unless  at  great  peril  for  liability 
for  the  actions  of  others  over  <whom  they 
had  no  Immediate  control."  But  further 
says:  "The  principle  that  a  railroad  com- 
pany cannot  delegate  to  an  employe  its  char- 
tered rights  and  privileges  so  as  to  exempt  it 
from  liability  does  not  extend  to  the  use  of 
the  ordinary  ways  and  means  tor  the  con- 
struction of  the  road,  but  to  the  use  of  such 
extraordinary  powers  only  as  the  company 
Itself  could  not  exercise  without  having  first 
complied  with  the  conditions  of  the  legisla- 
tive grant  of  authority.  Thus,  after  having 
first  procured  the  right  of  way,  the  company 
can  delegate  to  another  lawful  authority  to 
enter  upon  the  same  and  make  its  roadbed 
and  perform  other  proper  acts  of  construc- 
tion ;  but  it  cannot  delegate  such  lawful  au- 
thority without  having  first  secured  the  right 
of  way  by  donation,  purchase,  or  the  exer- 
cise of  the  right  of  eminent  domain." 

In  Railway  Co.  v.  Van  Bayless,  White  & 
W.  Civ.  Cas.  Ct  App.  i  600,  It  was  held 
that  the  raliroad  company  was  not  liable  for 
damages  for  the  killing  of  a  mule  which  was 
run  over  by  a  construction  train  operated  by 
independent  contractors;  the  court  saying 
that  "there  was  no  duty  to  Van  Bayless  de- 
volving upon,  and  neglected  by,  the  railroad, 
nor  was  any  trespass  upon  him  or  his  rights 
incident  to  the  proper  performance  of  the 
contract." 

In  discussing  the  rule  and  its  exceptions  In 
the  case  of  McHarge  v.  Newcomer  &  Co..  JlT 
Tenn.  604,  100  S.  W.  702,  9  L.  R.  A.  (N.  S.) 
298,  the  court  says :  "While  the  general  rule 
of  law  1b  as  stated  that  the  proprietor  or 
employer  is  not  liable  for  the  negligence  of 
his  contractor  and  the  servants  and  assist- 
ants of  the  latter,  yet  there  are  well-estab- 
lished exceptions  and  limitations  to  it.  These 
exceptions  in  general  are :  Where  the  act 
contracted  to  be  done  is  wrongful  or  tortious 
in  Itself;  where  the  injury  Is  the  direct  or 
necessary  consequence  of  the  work  to  be 
done;  where  the  thing  to  be  done,  or  the 
manner  of  its  execution,  involves  a  duty  to 
the  public  Incumbent  upon  the  proprietor  or 
employer;  when  the  work  contracted  for  is 
intrinsically  dangerous,  and  the  performance 
of  the  contract  will  probably  result  In  injury 
to  third  persons  or  the  public;  and  where 
the  proprietor  interferes  with  the  contractor 
in  the  performance  of  the  work.  Nor  does  it 
apply  when  the  work  has  been  completed 
and  accepted" — citing  1  Jaggard  on  Torts,  § 
231. 

We  do  not  understand  that  appellee  con- 
tends that  any  of  the  above  exceptions  are 
applicable  here,  but  he  does  insist  that  wher- 
ever an  independent  contractor,  in  the  prose- 
cution of  his  work,  must  exercise,  In  whole 
or  in  part,  a  franchise  granted  by  the  Legis- 
lature to  his  employer  (that  is,  the  railroad), 
the  company  must  answer  for  his  torts,  be- 
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cause  It  la  bound  to  see  to  the  correct  execu- 
tion of  the  powers  conferred  upon  It  by  the 
Legislature.  The  principle  contended  for  by 
him  is  sound  and  supported  by  ample  au- 
thority, but  it  Is  not  applicable  here,  for  the 
reason  that  the  Independent  contractor  In 
this  instance  was  not  exercising,  or  under- 
taking to  exercise,  any  franchise  granted  to 
the  company.  The  contractors  had  not  com- 
pleted the  construction  of  the  road,  and  It 
had  therefore  not  been  turned  over  to  appel- 
lant 

In  the  case  of  Sanford  v.  Pawtucket  Street 
Railway  Company,  19  R.  I.  537,  35  Atl.  67, 
33  L.  R.  A.  564,  where  It  was  sought  to  make 
the  company  liable  for  damages  occasioned 
to  a  traveler  on  account  of  the  negligence 
of  an  independent  contractor,  it  Is  said: 
"Again,  the  principle  that  a  railroad  com- 
pany cannot  delegate  to  a  contractor  its  char- 
tered rights  and  privileges,  so  as  to  exempt 
It  from  liability,  does  not  extend  to  the  use 
of  the  ordinary  means  employed  for  the  con- 
struction of  the  road,  but  to  the  use  of  such 
extraordinary  powers  as  the  corporation  it- 
self could  not  exercise  without  first  having 
complied  with  the  conditions  of  legislative 
grant.  In  other  words,  where  the  wrong  and 
injury  for  which  the  action  Is  brought  were 
committed  in  the  performance  of  acts  by  vir- 
tue of  the  authority  of  the  corporation  de- 
rived from  Its  charter,  and  could  have  been 
perform.ed  In  no  other  way,  then  the  party 
injured  has  the  right  to  hold  the  corpora- 
tion responsible,  because  It  is  really  the  cor- 
poration that  is  acting."  In  the  case  of  At- 
lantic &  Florida  R.  R.  Co.  v.  Klmberly,  87 
Ga.  161,  13' S.  B.  277,  27  Am.  St.  Rep.  231, 
it  is  held,  as  stated  in  the  syllabus,  that  a 
railroad  company  may  employ  an  Independ- 
ent contractor  to  construct  Its  road,  and  that 
a  contract  of  this  character  is  not  such  a 
delegation  of  Its  charter  rights  as  will  ren- 
der the  company  liable  for  the  unauthorized 
wrongs  of  the  contractor  or  his  servants 
while  engaged  in  the  work. 

A  number  of  cases  have  been  cited  by  ap- 
pellee in  support  of  his  proposition,  which  in 
our  Judgment  are  not  applicable  here,  because 
each  of  them,  when  closely  analyzed,  will 
be  found  to  fall  within  some  of  the  excep- 
tions as  above  stated  to  the  general  rule. 
The  case  of  Railroad  Company  ▼.  Warner 
(Tex.  Civ.  App.)  31  S.  W.  66,  dted  by  ap- 
I)ellee  as  supporting  bis  contention,  has  been 
overruled  by  the  Supreme  Court  See  Id.,  88 
Tex.  642,  32  S.  W.  868.  That  case  was  sus- 
tained by  the  Court  of  Civil  Appeals  of  the 
First  District  upon  the  theory  that  the  cross- 
ing upon  which  the  accident  occurred  was  a 
public  crossing,  where  the  statute  imposed 
the  duty  upon  the  railway  company,  in  cross- 
ing the  same,  to  restore  the  highway  thus  in- 


tersected to  its  former  state  and  keep  such 
crossing  in  repair,  in  which  the  contractors 
were  derelict ;  but  the  Supreme  Court  in  re- 
versing the  case  held  that  the  crossing  In 
fact  was  not  a  public  crossing,  and  there- 
fore no  such  duty 'was  Imposed  upon  the 
company..  From  a  careful  reading  of  the  cas- 
es on  this  subject  it  will  appear  that  before 
a  railway  company  can  ordinarily  be  held 
liable  for  injuries  occasioned  by  the  negli- 
gent acts  of  Independent  contractors,  it  must 
be  shown,  either  that  some  legal  duty  was 
lmi>osed  upon  the  company  which  could  not 
be  delegated  to  such  independent  contractors, 
and  which  they  wholly  or  negligently  failed 
to  perform,  or  that  the  case  came  wltbla 
some  of  the  well-known  exceptions  to  the  gen- 
eral rule.  In  the  present  case,  said  contract- 
ors, in  our  Judgment,  were  exercising  no  priv- 
ilege or  franchise  granted  to  the  company. 
Hence  no  duty  was  imposed  by  statute  up- 
on the  company  relative  thereto,  for  which 
reason  it  could  not  be  held  for  the  negligent 
performance  of  the  acts  complained  of,  «m- 
lesB  it  appeared  that  said  acts  came  within 
some  of  the  well-known  exceptions  to  the 
rule  making  the  employer  responsible  for  the 
acts  of  an  Independent  contractor,  which  is 
not  contended   by  appellee. 

We,  therefore,  hold  that  under  the  facts 
shown  by  the  record  appellant  in  this  case 
was  not  responsible  for  the  damages  sus- 
tained by  appellee.  But  as  the  contract  be- 
tween the  company  and  said  Independent  con-  ' 
tractors  was  not  in  evidence,  notwithstand- 
ing the  general  finding  of  the  court  to  that 
effect  we  are  Inclined  to  believe  that  It  is 
our  duty  to  reverse  and  remand  the  case, 
rather  than  to  reverse  and  render,  since  the 
case  In  this  respect  may  be  more  fully  devel- 
oped, and  It  Is  so  ordered. 

Reversed  and  remanded. 


STE3PHENVILLB,  N.   &  S.  T.  RT.  CO.  T. 
CARTER.t 

(Court  of  Civil  Appeals  of  Texas.     June  9, 
1909.) 

Appeal  from  Hamilton  County  Court;  E.  A 
Scott  Judge. 

Action  by  Dal  Carter  against  the  Stepben- 
vlUe,  North  &  South  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed   and   remanded. 

Marshall  Ferguson,  for  appellant  Langfotd 
&  Chesley,  for  appellee. 

FISHER,  0.  J.  The  questions  involved  in 
this  appeal  are  the  same  as  those  passed  upon 
by  this  court  in  S.,  N.  &  S.  T.  Ry.  Co.  v. 
Couch  (this  day  decided)  121  S.  W.  lt». 

£''or  tne  reasons  given  in  the  opinion  in  that 
case,  the  judgment  in  this  is  reversed,  a(>d  tlii 
cause  remanded. 

Reversed  and  remanded. 


tRehearing  denied  October  27,  isn. 
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LIPSCOMB  T.  PUQUA  et  al.f 
(CoQi-t  of  Civil  Appeals  of  Texas.    May  1, 1009. 

Rehearing  Denied  June  13,  1909.) 
L  Vewdob  ard  Purchaske  (§  290*)— Rbme- 

DiES  or  Vbrdob— Rescission. 

An  instrument,  denominated  a  "contract  of 
tale,"  recited  that  vendor  had  sold  to  the  pur- 
chaser described  real  estate ;  that  a  part  pay- 
ment was  to  be  made  at  the  signing  of  the 
contract,  a  second  payment  on  a  day  fixed,  and 
the  balance  on  or  before  a  subsequent  date. 
It  was  stipulated  that  the  purchaser  might 
■ell  the  land,  or  any  amount  thereof,  and  that 
Id  making  such  sales  he  should  be  limited  to 
prices  fixed,  and  turn  over  to  vendor  the  pro- 
ceeds thereof,  and  that,  if  the  purchaser  failed 
to  pay  the  entire  price  on  the  day  specified, 
the  first  two  payments  should  be  forfeited,  or 
for  any  failure  to  turn  over  the  proceeds  of 
sales.  Held,  that  the  instrument  did  not  vest 
al»olate  title,  with  an  implied  lien  only  for  the 
nnpaid  purchase  money,  but  showed  an  intent 
that  the  superior  title  should  remain  in  vendor 
until  full  performance  by  the  purchaser,  and 
that  upon  .his  default  vendor  might  repossess 
hims«lf  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Parchaser,  Cent.  Dig.  i  832 ;   Dec.  Dig.  {  296.*] 

2.  Vekdob  and  Purchaseb  (i  231*)  —  Ven- 
DOB's  Lien— Reservation. 

The  express  reservation  of  a  lien  is  not 
the  only  way  by  which  the  vendor  may  evince 
his  intention  to  retain  the  superior  title,  but 
sncb  intention  should  be  given  eSect,  where  it 
can  be  gathered  from  the  language  used. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  624 ;   Dec.  Dig.  f  251.*J 

3.  Deeds  (5  6*)  —  Constbuotion  —  Distin- 
guished fBOic  Otheb  Tbansaction. 

That  an  instrument  is  not  acknowledged 
in  a  manner  to  authorize  its  registration  is  a 
circumstance  tending  to  show  that  the  parties 
did  not  intend  it  to  ne  a  completed  conveyance. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  6;    Dec.  Dig.  |  6.*] 

Appeal  from  District  Court,  Sherman  Coun- 
ty;  J.  N.  Browning,  Judge. 

Action  by  T.  D.  Lipscomb  against  W.  H. 
Foqua  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

John  W.  Veale,  J.  W.  Crudglngton,  and  R. 
S.  Hazelwood,  for  appellant.  Madden  Sc 
Truelove  and  Vf.  D.  Wilson,  for  appellees. 

SPEER,  J.  Appellant  and  appellee  Fuqua. 
on  January  3,  1906,  entered  into  the  follow- 
ing agreement : 

"Contract  of  Sale  of  Real  Estate. 

"This  contract  made  and  entered  Into  this 
the  3d  day  of  January,  1906,  by  and  between 
W.  H.  Fuqua  by  his  agent  L.  M.  Price  of  the 
county  of  Potter,  state  of  Texas,  tbe  seller, 
and  T.  D.  Lipscomb  of  the  county  of  Sher- 
man, state  of  Texas,  the  buyer. 

"Wltnesseth,  The  seller  has  bargained  and 
sold  to  the  buyer  the  following  described 
real  estate  situated  in  the  county  of  Sher- 
man, state  of  Texas,  to  wit :  Sections  15,  17, 
19.  21,  23,  25,  27.  29,  31,.  83,  35,  37,  39,  41,  43, 
45,  47,  49,  61,  53,  55,  57,  69,  61,  block  2,  B.  G. 
H.  R.  R.  Co.,  In  Sherman  county,  at  and  for 


tbe  price  and  sum  of  $63,744.00  (sixty-three 
thousand  seven  hundred  and  forty-four  dol- 
lars) to  be  paid  as  follows :  $5,000.00  at  tbe 
signing  of  this  contract,  which  Is  deposited 
with  the  Stratford  Mer.  Co.  as  a  part  of  the 
consideration  of  the  sale  and  the  balance 
whereof  Is  payable  In  the  following  manner, 
to  wit:  $5,000.00  (five  thousand  dollars)  on 
Jan.  10,  1906,  and  the  balance  $53,744.00  (fif- 
ty-three thousand  seven  hundred  and  forty- 
four  dollars),  on  or  before  April  3,  1906. 

"It  is  further  agreed  that  the  said  T.  D. 
Lipscomb  has  tbe  right  to  sell  this  land  sec- 
tion at  a  time  or  any  amount,  the  said  T.  D. 
Lipscomb  agrees  that  In  selling  this  land  he 
will  turn  all  the  money  received  from  the 
sales  of  any  of  this  land  into  the  said  W.  H. 
Fuqua  until  the  full  amount  of  $63,744.00 
(sixty-three  thousand  seven  hundred  and  for- 
^-four  dollars)  has  been  paid. 

"The  said  T.  D.  Lipscomb  agrees  not  to 
sell  the  four  sections  nearest  to  Stratford  of 
this  twenty-four  for  a  less  sum  than  six 
dollars  an  acre,  and  the  next  nearest  four  for 
a  sum  not  less  than  five  fifty  an  acre  and  the 
next  nearest  four  at  a  sum  not  less  than  five 
dollars  an  acre  and  the  remainder  not  to  be 
sold  for  a  less  sum  than  four  fifty  an  acre, 
all  of  which,  the  said  Lipscomb  agrees  to  pay 
to  the  said  W.  H.  Fuqua.  It  is  agreed  that 
in  the  event  the  said  T.  D.  Lipscomb  fails 
or  refuses  to  pay  all  of  the  $63,744.00  on  or 
before  April  3,  1906,  the  five  thousand  now 
paid  and  the  five  thousand  to  be  paid  on 
January  10,  1906,  shall  be  forfeited  to  tbe 
said  W.  H.  Fuqua  the  seller.  Also,  any  fail- 
ure on  the  part  of  the  said  T.  D.  Lipscomb 
to  turn  in  promptly  any  amounts  realized 
from  sales,  shall  forfeit  the  amounts  already 
paid  and  render  this  contract  null  and  void. 

"[Signed]    W.  H.  Fuqua, 

"By  His  Agent,  L.  M.  Price, 
"Party  of  the  First  Part 

"[Signed]    T.  D.  Lipscomb, 

"Party  of  the  Second  Part." 

On  October  21,  1908,  appellant  filed  his 
first-amended  original  petition  complaining 
of  appellee  and  L.  M.  Price,  alleging.  In  sub- 
stance, that  though  be  had  paid  tbe  two  first 
payments  of  $5,000  each,  according  to  the 
terms  of  the  foregoing  contract,  but  was  in 
default  as  to  tbe  $53,744  to  be  paid  on  or  be- 
fore April  3,  1900,  and  though  he  had  gone 
into  the  possession  of  said  property  and  exer- 
cised the  exclusive  ownership  over  the  same, 
nevertheless  the  defendants  did,  about  May 
1,  1906,  wrongfully  eject  him  therefrom,  and 
appropriate  the  same  to  their  ovm  use,  sell- 
ing much  of  the  land  for  a  large  sum  of  mon- 
ey. He  prayed  for  an  accounting,  offering  to 
do  full  equity,  and  asked  for  judgment  for 
tbe  title  and  possession  of  that  portion  of 
the  lands  remaining  unsold,  and  for  the  val- 
ue of  those  portions  which  had  been  sold  by 
defendants,  less  tbe  amount  of  bis  indebted- 
ness to  the  said  Fuqua.    To  this  petition  the 


*For  other  cases  see  lams  topic  and  section  NCUBBR  In  Dec.  *  Am.  DIbs.  1907  to  date,  A  Reporter  Indexes 
121  S.W. — ^18  / 1  Writ  of  error  pending  In  Supreme  Court. 
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defaidants  Interposed  a  general  demurrer, 
wblch  tbe  court  Bustained,  and  from  this 
ruling  the  appeal  la  prosecuted. 

Tbe  contention  of  appellant  la  that  the  In- 
strument of  writing  above  set  forth  conveyed 
to  him  the  24  sections  of  land  described  there- 
in, subject  only  to  an  Implied  vendor's  Hen 
to  secure  the  balance  of  unpaid  purchase 
money  due  the  appellee  Fuqua  under  the 
terms  of  said  instrument  If  this  contention 
is  sound,  then  there  can  be  no  question  un- 
der ftie  authorities  but  that  appellee  Fuqua 
would  be  denied  the  remedy  of  rescission 
accorded  by  law  to  the  vendor  of  real  proper- 
ty by  an  executory  contract  expressly  reserv- 
ing the  vendor's  lien.  See  Ransom  v.  Brown, 
63  Tex.  188 ;  Baker  v.  Compton,  B2  Tex.  ffi2 ; 
Rindge  v.  Ollphlnt,  62  Tex.  682;  Branch  v. 
Taylor,  40  Tex.  Civ.  App.  248,  80  S.  W.  813. 
But  we  are  of  opinion  that  the  Instrument  is 
not  to  be  construed  as  vesting  the  absolute 
title  to  the  land  In  appellant,  with  an  Implied 
lien  only  for  the  unpaid  purchase  money,  but, 
on  tbe  contrary,  we  tblnlc  the  instrument, 
when  read  as  a  whole,  clearly  evidences  the 
intention  of  both  parties  that  the  superior 
title  to  the  land  should  remain  in  Fuqua  un- 
til full  performance  on  tbe  part  of  appellant 
True,  In  the  first  paragraph  of  the  instru- 
ment, which  the  parties  themselves  denomi- 
nate "Contract  of  Sale,"  It  is  declared  that 
appellee,  "tbe  seller  has  bargained  and  sold 
to  the  buyer,"  appellant,  the  real  estate  in 
controversy,  but  in  tbe  next  paragraph  It  is 
expressly  stipulated  that  appellant  "has  the 
right  to  sell  this  land  section  at  a  time  or 
any  amount,"  and  In  making  such  sales  the 
appellant  Is  limited  as  to  price,  and  further- 
more required  to  turn  over  all  the  proceeds 
of  such  sales  to  appellee.  If  tbe  parties  to 
this  undertaking  had  intended  thereby  to 
vest  title  to  the  property  in  appellant  the 
Instrument  of  conveyance  would  hardly  have 
contained  a  stipulation  of  this  kind,  since  It 
would  have  been  altogether  a  useless  provi- 
sion; but  that  the  Intention  of  the  parties 
was  that  the  superior  title  should  remain  In 
appellee  until  full  performance  by  appellant 
is  quite  apparent  from  the  further  stipula- 
tion "that  in  the  event  the  said  T.  D.  Lips- 
comb falls  or  refuses  to  pay  all  of  the  $03,- 
744.00  on  or  before  April  3,  1906,  the  five 
thousand  now  paid  and  the  five  thousand  to 
be  paid  on  January  10,  1906,  shall  be  for- 
feited to  the  said  W.  H.  Fuqua  the  seller." 
Now,  these  payments  would  not  be  forfeited, 
in  the  common  acceptation  of  that  term.  If, 
notwithstanding  appellant's  default  he  yet 
could  bold  the  land  by  paying  the  balance  of 
the  purchase  price,  or  any  other  amount 
The  proposition  now  asserted  by  appellant 
that  the  elTect  of  this  provision  was  only  to 
require  him  to  again  pay  to  appellee  the  $10,- 
000,  Is  a  strained  construction  of  the  contract 
and  one  doubtless  which  never  entered  the 
mind  of  either  party  at  tbe  time  of  its  con- 


summation. Ordinarily  an  agreement  that 
the  purchaser  in  the  event  of  bis  default  In 
subsequent  payments  should  forfeit  tbe 
amount  already  paid  on  a  contract  for  ttie 
purchase  of  land  could  mean  nothing  else 
than  that  such  purchaser  would  lose  the 
amount  of  money  thus  paid,  and  that  the 
seller  should  retain  the  land.  We  think  this 
is  the  meaning  of  the  present  instrument  and 
upon  appellant's  default  appellee  bad  the 
right  which  be  exercised,  to  repossess  him- 
self of  tbe  land,  and  to  convey  the  same  to 
another,  precisely  as  though  be  bad  express- 
ly retained  the  vendor's  lien  in  tbe  contract 
of  conveyance.  The  express  reservation  of  a 
lien  is  not  the  only  way  by  which  the  vendor 
may  evidence  bis  Intention  to  retain  tbe  su- 
perior title.  Such  intention  should  be  given 
effect  where  it  can  be  gathered  from  the 
language  used,  and  the  paragraphs  referred  to 
are  Indicative  of  such  intention.  Besides,  It 
is  worthy  of  notice  that  tbe  instrument  Is 
not  acknowledged  In  a  manner  to  authorize 
Its  registration,  which  Is  another  circum- 
stance tending  strongly  to  show  that  the  par- 
ties did  not  understand  It  to  be  a  completed 
conveyance. 

We  find  no  error  in  the  Judgment,  and  It  Is 
affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  ▼. 

STATE. 

(Court  of  Civil  Appeals  of  Texas.    March  81, 
1909.) 

1.  Constitutional  Law  (J  48*)  —  Foreigw 

COBPORATIORS  —  RB0UI.ATI0N  —  CONSTBUO- 

TiON  OF  Statotes  Favorino  Validity. 
Under  the  rule  that  if  a  statute  is  ca- 
pable of  two  constructions,  ooe  of  which  will 
render  it  valid  and  the  other  invalid,  the  former 
construction  will  be  adopted.  Act  May  IG,  1907 
(Laws  1907,  p.  500,  c.  22),  requiring  every  for- 
eign corporation,  to  obtain  a  permit  to  do  busi- 
ness In  the  state,  to  pay  a  fee  depending  upon 
the  amount  of  its  authorixed  capital  stock, 
though  broad  enough  to  embrace  foreign  or  in- 
terstate business,  should  lie  construed  to  apply 
only  to  domestic  or  intrastate  business,  so  as 
not  to  violate  the  commerce  clause  of  the  fed- 
eral Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  46;    Dec.  Dig.  i  4a*] 

2.  COBPOBATIONS     (§     636*)— FORKIOW     COBPO- 

RATioNs— License  Feb— Extent  of  State's 

Power. 

A  foreign  corporation,  not  empowered  to 
do  so  by  the  federal  government,  has  no  au- 
thority to  transact  a  local  or  domestic  busi- 
ness in  a  state,  unless  authority  be  granted  by 
the  state,  which  can  impose  any  conditions  aa 
a  prerequisite  to  permission  to  do  such  busi- 
ness, and  the  corporation  cannot  question  tbe 
reasonableness  or  validity  of  the  law  prescril)- 
ing  tbe  conditions,  and  benre  tbe  state  conld 
exact  a  fee;  tbe  sum  depending  upon  the 
amount  of  the  corporation's  entire  capital  stock, 
the  major  portion  of  which  was  outside  of  the 
state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  »  2,505-2509;  Dec.  Dig.  i  03C.«] 
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3.  Teleobapbs  ard  Telephones  (|  26*)  — 
powkb  glvei?  bt  conobesb  —  conbtbuo- 
Tion  or  STATtrra. 

Act  Cong.  July  24,  1866,  c.  230,  14  Stat. 
221,  being  an  act  to  aid  in  the  construction  ot 
f'legraph  tines  and  to  secure  to  the  government 
the  nse  of  them  for  postal  and  other  purposes, 
provides  that  any  telegraph  company  organized 
under  the  laws  of  any  state  shall  have  the  right 
to  construct  and  operate  telegraph  lines  over 
the  public  domain  and  along  any  military  or 
post  loads  of  the  United  States,  that  govern- 
ment messages  shall  have  priority  over  the 
lines  of  telegraph  companies  accepting  the  ben- 
efits of  the  act,  and  prohibits  the  transfer  of  the 
rights  granted,  and  provides  that  the  govern- 
ment may  within  a  specified  time  purchase  the 
lines.  Held,  that  the  act  is  not  equivalent  to  a 
federal  charter  to  transact  a  general  local  busi- 
ness within  a  state,  but  deals  with  the  right  to 
use  pablic  property,  and  does  not  render  com- 
panies accepting  its  benefits  agencies  of  the  fed- 
eral government,  whereby  the  state  would  be 
powerless  to  prescribe  conditions  upon  their 
right  to  do  a  local  business. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  i  26.*] 

4.  CONBTITTJTIONAI.  I<AW  (§  207*)— PBIVILEOEB 
AKD    IMUUMTIES— ABBIDQUBNT  BT   STATE. 

A  foreign  corporation  having  no  power  to 
transact  a  local  nongovernmental  business  in  a 
state  without  the  state's  permission,  the  fact 
that  such  a  corporation  had  for  a  long  time 
done  such  a  business  and.  acquired  valuable 
propertj  in  the  state  would  not  render  the  en- 
forcement against  it  of  a  statute,  exacting  con- 
ditions as  a  prerequisite  to  its  doing  such  busi- 
ness, an  abndgment  of  privileges  and  immuni- 
ties of  a  citizen  of  another  state  prohibited  by 
the  federal  Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,   Cent  Dig.  fg  625-648;    Dec.   Dig.   | 

5.  COBPOBATIONB  (S  651*)— FOBETGN  CoBPOBA> 
TI0N8— REQUIRIHQ    LICENSE    FEE— RlQHT  TO 

I^FOBCE  Penalty  Not  Pbovided  by  Stat- 

TTE. 

Const,  art.  4,  {  22,  makes  it  the  duty  of 
the  Attorney  General  to  inquire  into  the  charter 
rights  of  private  corporations,  and  to  take  prop- 
er action  to  prevent  them  from  exercising  any 
power  not  authorized  by  law.  Act  May  16, 
1907  (I^aws  1907,  p.  600,  c.  22),  provides  that 
foreign  corporations,  to  obtain  a  permit  to  do 
business  in  the  state,  shall  pay  certain  fees, 
bat  does  not  prescribe  any  penalty  for  failure 
to  pay  the  fees.  Another  statute  provided,  as 
a  penalty  for  failure  of  a  foreign  corporation 
to  obtain  a  permit  to  do  business  in  the  state, 
a  loss  of  right  to  sue  in  the  courts  of  the 
state.  Held  that,  where  a  foreign  corporation 
doing  a  local  nongovernmental  business  in  the 
state  bad  not  paid  the  fee,  it  was  exercising  a 
corporate  nower  not  authorized  by  law,  and  the 
Attorney  General  under  the  Constitution  could 
proceed  to  prevent  it  from  further  exercising 
such  unlawful  power,  regardless  of  what  other 
penalty  the  Legislature  had  prescribed. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  {  651.»] 

Appeal  from  Diatrlct  Court,  Travis  Coun- 
ty;  Geo.  Calhoun,  Judge. 

Action  by  the  State  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Hnme,  Robinson  &  Hume  and  Spoonts, 
Thompson  &  Barwlse,  for  appellant  R.  V. 
Davidson,  Atty.  Gen.,  and  Jas.  D.  Walthall, 
Asst.  Atty.  Gen.,  for  the  State. 


KEl,  J.  The  state  of  Texas,  acting  by  Its 
Attorney  General,  brought  this  suit  against 
the  Western  Union  Telegraph  Company,  a 
foreign  corporation,  chartered  under  the  laws 
of  the  state  of  New  York,  alleging  that  the 
defendant  had  failed  to  comply  with  an 
act  of  the  Legislature,  approved  May  16, 1907 
(Laws  1907,  p.  600,  c.  22),  requiring  every  for- 
eign corporation  obtaining  a  permit  to  do  busi- 
ness In  this  state  to  pay  fees  as  follows :  |a0 
for  the  first  $10,000  of  Its  authorized  capital 
stock,  and  $10  for  each  additional  $10,000  or 
fractional  part  thereof.  It  Is  alleged  in  the 
petition  that  the  authorized  capital  stock  of 
the  defendant  is  $100,000,000,  which  would 
require  the  payment  by  appellant  of  $100,040 
in  order  to  obtain  the  state's  permit  to  do 
business.  It  Is  also  alleged  that  the  defend- 
ant Is  engaged  In  a  general  telegraph  busi- 
ness, extending  over  the  entire  domain  of  the 
United  States,  and  extending  Into  every  por- 
tion of  the  state  of  Texas,  and  that,  long 
prior  to  and  continuously  since  the  year 
1897,  It  has  exercised  within  the  state  of 
Texas  corporate  powers  and  franchises  not 
conferred  upon  It  by  law,  and  continued  Its 
business  within  the  state  by  receiving,  trans- 
mitting, and  delivering,  within  the  state  of 
Texas,  messages  and  telegraphic  communi- 
cations from  various  and  numerous  points 
within  the  state  to  other  points  within  the 
state.  This  is  a  mere  summary  of  the  facts 
set  forth  in  detail  in  the  petition,  which 
concludes  with  a  prayer  for  Judgment  oust- 
ing the  defendant  from  the  exercise  of  the 
corporate  power  of  transacting  any  tele- 
graphic business  wholly  within  the  state, 
and  enjoining  it  from  the  further  exercise  of 
such  corporate  rights  and  franchises. 

The  defendant  admitted  In  its  answer  that 
Its  capital  stock  was  $100,000,000,  and  that  It 
had  not  paid  to  the  state  the  fees  prescribed 
by  Act  May  16,  1907,  and  asserted  that  It 
was  not  required  to  pay  any  fees  to  the 
state  of  Texas,  nor  obtain  any  certificate 
of  authority  from  It  to  transact  any  of  Ita 
business  within  said  state.  By  way  of  an 
affirmative  defense,  the  defendant  filed  an 
elaborate  answer,  averring.  In  substance: 
That  it  is  a  New  York  corporation,  chartered 
to  do  a  telegraph  business  throughout  the 
United  States.  That  under  said  authority, 
and  long  prior  to  1907,  it  had  constructed 
numerous  lines  of  telegraph  throughout  the 
United  States  and  the  state  of  Texas,  and 
has  continuously  been,  and  Is  still,  operating 
same  under  the  charter  referred  to.  That 
since  the  year  1889  it  has,  with  the  consent 
and  acquiescence  of  the  states,  districts,  and 
territories  referred  to,  including  the  state  of 
Texas,  establlsbed  and  equipped  Its  said 
business  at  great  expense,  and  that  in  the 
state  of  Texas  said  business  embraces  794 
different  stations.  That  It  has  accepted  and 
is  bound  by  the  terms  and  conditions  of  Act 
Cong.  July  24,  1866,  c.  230,  14  Stat  221,  en- 
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titled  "An  act  to  aid  In  the  constrnctlon  of 
telegraphic  lines,  and  to  secure  to  the  govern- 
ment  the  use  of  the  same  for  postal,  mili- 
tary and  other  purposes,"  and  Is  therefore 
an  Instrument  of  Interstate  commerce  and  an 
agency  of  the  United  States  government  for 
the  transaction  of  public  business,  and  that 
to  exclude  it  from  domestic  and  nongovern- 
mental business  vrltbln  this  state  would  seri- 
ously cripple  and  aftect  its  efiSclency  as  an 
Instrument  of  Interstate  and  governmental 
business,  thereby  contravening  the  federal 
Constitution.  That  only  a  small  part  of  its 
property  has  an  actual  location  and  situs  In 
this  state,  and  therefore  the  state  has  no 
power  to  require  it  to  pay  a  license  tax 
based  upon  Its  entire  capital  stock,  the  great- 
er portion  of  which  Is  beyond  the  limits  of 
the  state. 

The  trial  court  sustained  a  general  demur- 
rer to  the  special  answer  referred  to,  and 
upon  trial  rendered  judgment  for  the  state 
enjoining  the  defendant  from  doing  any  do- 
mestic or  wholly  intrastate  business  within 
the  state,  save  and  except  for  the  government 
and  officers  of  the  United  States.  The  Judg- 
ment recognizes  and  does  not  Interfere  with 
the  defendant's  right  to  transact  Interstate 
business  and  business  of  any  and  every  char- 
acter for  the  federal  government  The  de- 
fendant interposed  various  exceptions  to  the 
state's  petition,  which  were  overruled,  and 
the  questions  thereby  raised  are  presented  to 
this  court  for  decision. 

The  first  proposition  urged  is  that  the  leg- 
islative enactment  of  May  16,  1907,  and  all 
previous  enactments  upon  the  same  subject, 
prescribing  the  conditions  upon  which  foreign 
corporations  doing  a  telegraph  business  might 
transact  business  in  this  state,  are  so  broad 
and  comprehensive  that  they  necessarily  in- 
clude within  their  scope  and  purport  inter- 
state and  governmental  business,  as  well  as 
domestic  or  Intrastate  business,  and  are  there- 
fore violative  of  the  federal  Ck)n8tltutlon  and 
absolutely  void.  The  Act  of  May  16,  1907, 
uses  the  language:  "Each  foreign  corpora- 
tion obtaining  a  permit  to  do  business  in 
this  state  shall  pay  fees  as  follows:  $50  for 
the  first  $10,000  of  Its  autborized  capital 
stock,  and  $10  for  each  additional  $10,000  or 
fractional  part  thereof."  The  former  stat- 
utes relating  to  the  same  subject  contained 
language  as  broad  as  the  one  quoted.  Coun- 
sel for  appellant  have  cited  decisions  of  the 
Supreme  Court  of  the  United  States  and 
other  federal  decisions  construing  other  legis- 
lative enactments  of  similar  breadth  and 
scope  and  tending  to  sustain  the  contention 
urged.  However,  as  to  the  construction  of 
state  legislation,  the  cases  referred  to  are  not 
controlling,  and  many  state  courts  have 
held  that  such  statutes  should  be  construed 
In  subordination  to  the  provisions  of  the  fed- 
eral Constitution  and  as  applying  only  to 
subjects  within  the  lawful  Jurisdiction  of  the 
state  Legislature,  and,  when  so  construed  by 


state  courts  of  last  resort,  the  Supreme  Court 
of  the  United  States  has  accepted  such  con- 
structions and  upheld  such  statutes.  Os- 
borne V.  Florida,  33  Fla.  162,  14  South.  5SS, 

25  L.  R.  A.  120,  39  Am.  St  Rep.  99,  affirmed 
In  Osborne  v.  Florida,  164  U.  S.  650,  1^  Suii. 
Ct  214,  41  U  Ed.  586;  State  v.  Weitem 
Union  Tel.  Co.,  75  Kan.  620,  90  Pac.  ^Y 
U,  N.  O.  &  T.  Ry.  Co.  V.  State,  66  MIsb.  662, 
6  South.  203,  6  L.  R.  A.  132,  14  Am.  St  Kep. 
599,  affirmed  In  Louisville,  etc.,  Ry.  Co.  v.> 
Miss.,  135  U.  S.  587,  10  Sup.  Ct  348,  33  I/. 
Ed.  784;  Lacy  v.  Packing  Co.,  200  U.  S.  226, 

26  Sup.  Ct  232,  60  L.  Ed.  451;  Kehrer  v. 
Stewarl;  117  Ga.  569.  44  S.  B.  854;  Id.,  197 
U.  S.  60,  25  Sup.  Ct  403,  49  L.  Ed.  6C3; 
Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S. 
28,  20  Sup.  Ct  618,  44  L.  Ed.  657;  MeCul- 
logh  v.  Virginia,  172  U.  S.  102,  19  Sup.  Ct 
134,  43  L.  Ed.  382;  Horn  Sliver  Mining  Co.  v. 
New  York,  143  U.  S.  305,  12  Sup.  Ct  403,  36 
L.  Ed.  164;  People  ex  rel.  Roberts,  171  U. 
S.  661,  19  Sup.  Ct  68,  43  L.  Ed.  323;  Ratter- 
man  V.  Western  Union,  127  U.  S.  411,  8  Sup. 
Ct  1127,  32  L.  Ed.  229;  Western  Unloa  TeL 
Co.  V.  Mass.,  125  U.  S.  530,  8  Sup.  Ct  961,  31 
L.  Ed.  790;  Ashley  v.  Ryan,  153  U.  S.  436,  14 
Sup.  Ct  865,  38  L.  Ed.  773;  Postal  Tel.  Co.  v. 
City  of  Charleston,  153  U.  S.  692,  14  Sup.  Ct 
1094,  38  L.  Ed.  871:  Pelk  v.  Chicago,  etc.,  94 
U.  S.  164,  24  L.  Ed.  97;  Chicago,  etc.,  v. 
Ackley,  94  U.  S.  179,  24  L.  Ed.  99.  The  cases 
cited  apply  the  rule  that  If  a  statute  Is  capa- 
ble of  two  constructions,  one  of  which  will 
render  It  valid  and  the  other  render  It  In- 
valid, the  former  will  be  adopted,  and  some 
of  them  hold  that,  by  the  use  of  the  phrase 
"business  In  this  state,"  the  Legislature  In- 
tended that  the  statute  should  apply  to  do- 
mestic or  intrastate,  and  not  to  foreign,  or 
Interstate,  business. 

In  State  v.  Western  Union  Telegraph  Co., 
75  Kan.  620,  90  Pac.  299,  a  case  to  which 
further  reference  will  be  made,  the  Supreme 
Court  of  that  state  expressed  the  rule  on  the 
subject  in  the  following  manner:  "This 
court  has  declared  too  often  to  make  a  repe- 
tition of  the  statement  necessary  here  that 
If  an  act  of  the  Legislature  be  susceptible 
of  two  Interpretations,  one  of  which  would 
render  it  obnoxious  to  some  paramount  con- 
stitutional provision,  while  the  other  would 
place  It  In  harmony  with  the  fundamental 
law,  that  Interpretation  must  be  preferred 
which  will  sustain  the  act,  rather  than  the 
one  which  will  destroy  it  The  court  must- 
therefore.  In  the  discharge  of  Its  duty,  take 
it  for  granted  that  the  Legislature  did  not 
Intend  to  fly  In  the  face  of  the  federal  Con- 
stitution and  try  to  exclude  foreign  corpora- 
tions engaged  In  Interstate  commerce  from 
doing  interstate  business  here,  unless  they 
first  procured  permission  from  the  charter 
board.  It  must  be  presumed  that  the  Legis- 
lature intended  to  act  within  the  scope  of  its 
lawful  powers.  No  words  of  the  statute  may 
be  construed  to  relate  to  subjects  within  the 
exclusive  Jurisdiction  of  Congress.    Nothing 
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contained  In  the  act  can  be  viewed  as  having 
any  relation  whatever  to  the  right  of  the 
defendant  freely  to  enter  the  state  and  here 
transact  all  business  of  an  Interstate  char- 
acter which  it  may  desire  to  undertake.  And 
the  court  must  necessarily  hold  that  the 
words  'business  In  this  state'  mean,  when  ap- 
plied to  commerce,  domestic  business  only; 
business  which  originates,  is  carried  on,  and 
is  completed,  within  the  Jurisdiction  of  this 
state," 

If  the  rule  of  construction  contended  for 
by  appellant  should  prevail,  and  every  stat- 
ute should  be  held  to  embrace  everything 
falling  within  Its  literal  terms,  much  of  the 
legislation  of  this  state  in  reference  to  com- 
mon carriers  would  contravene  the  federal 
Constitution,  because  such  legislation  Is  In 
general  terms  and,  not  in  so  many  words, 
restricted  to  intrastate  business.  Further- 
more, probably  half  of  the  articles  of  the 
Penal  Code  of  this  state  defining  offenses  are 
coached  in  such  general  terms  as  to  place 
that,  if  construed  literally  and  without  any 
restriction,  would  Include  acts  committed 
outside  of  the  limits  of  the  state  as  well  as 
those  within;  yet  it  has  npver  been  contend- 
ed. In  so  far  as  we  know,  that  such  provisions 
of  the  Code  are  invalid  because  they  were 
intended  to  apply  to  matters  beyond  the  Ju- 
risdiction of  the  state.  On  the  contrary,  it 
being  a  well-settled  principle  of  law  that  a 
state  cannot  legislate  upon  any  matter  be- 
yond its  own  limits,  common  sense  suggests, 
and  the  courts  would  hold,  that  the  provi- 
sions of  the  Penal  Code  referred  to  were  not 
intended  to  relate  to  any  acts  other  than 
those  committed  within  the  borders  of  the 
state  or  producing  results  within  the  state. 

The  provision  of  the  statute  of  this  state 
requiring  common  carriers  "to  feed  and  wa- 
ter live  stock  during  the  time  of  conveyance 
and  until  the  same  is  delivered  to  the  con- 
signee or  disposed  of  as  provided  in  this 
title"  Is  broad  enough,  If  literally  construed, 
to  Include  interstate  as  well  as  domestic  ship- 
ments; but  In  construing  it  our  Supreme 
Court  held  that  it  was  not  intended  to  apply 
to  Interstate  shipments,  and  therefore  was 
not  obnoxious  to  the  commerce  clause  of  the 
federal  Constitution.  G.,  C.  4  S.  F.  Ry.  Co. 
T.  Gray,  87  Tex.  313,  28  S.  W.  280.  The  main 
reason  assigned  for  the  conclusions  reached 
was  that  It  could  not  be  supposed  that  the 
Legislature  would  undertake  to  prescribe 
what  should  be  done  at  a  point  outside  of  the 
state,  though  the  language  of  the  statute  is 
broad  enough  to  authorize  that  construction. 
When  analyzed,  the  point  of  the  decision  is 
that,  although  the  language  of  the  act  is 
broad  enough  to  authorize  It,  the  courts  will 
not  hold  that  the  Legislature  Intended  that 
the  act  should  apply  to  matters  clearly  be- 
yond the  Legislature's  power  and  authority. 

In  tlie  case  of  I.  &  O.  N.  R.  R.  Co.  v.  Rail- 
road Commission  of  Texas,  99  Tex.  S32, 
89  S.  W.  961,  the  statute  there  under  con- 
sideration authorized  the  Railroad  Commis- 


sion "to  correct  abuses,"  and,  while  the 
court  conceded  that  the  language  used  was 
broad  enough  to  Include  all  abuses,  it  was 
held  that  the  Legislature  did  not  so  intend, 
because  to  so  construe  it  would  render  the 
statute  imconstltutlonal.  In  our  opinion  the 
construction  urged  on  behalf  of  appellant 
would  overstress  mere  literalism  and  disre- 
gard the  more  satisfactory  rule  applied  by 
our  Supreme  Court  in  the  cases  cited,  and  by 
many  other  courts  iu  similar  cases.  But  if 
the  construction  urged  by  appellant  should  be 
held  tenable,  still,  unless  appellant  Is  pro- 
tected by  the  federal  statute  invoked  by  It,  it 
would  seem  that  it  cannot  question  the  va- 
lidity of  the  state  statute  prescribing  the 
franchise  tax.  Appellant  is  a  foreign  cor- 
poration, and,  unless  so  empowered  by  the 
federal  government,  has  no  authority  to 
transact  a  local  or  domestic  business  in  Tex- 
as, unless  such  authority  be  granted  by  the 
state.  Such  being  the  case,  it  is  well  settled 
that  the  state  can  impose  any  condition  as  a 
prerequisite  to  permission  to  transact  such 
business  within  Its  borders,  and  appellant 
cannot  question  the  reasonableness  or  valid- 
ity of  the  law  prescribing  such  conditions. 
Horn  Silver  Mining  Co.  v.  New  York,  supra; 
Waters-Pierce  Oil  Co.  v.  Texas,  supra. 

What  has  Just  been  said  disposes  of  the 
second  proposition  under  the  first  assignment 
of  error,  which  challenges  the  power  of  the 
state  to  fix  a  fee  for  permission  to  transact 
business  In  the  state  according  to  the  amount 
of  appellant's  entire  capital  stock,  the  major 
portion  of  which  Is  beyond  the  limits  of  the 
state. 

The  third  assignment  urges  the  proposition 
that  Act  Cong.  July  24,  1806,  and  appellant's 
acceptance  thereof,  confers  upon  It  the  right 
to  transact  local  or  domestic  business  within 
this  state,  and  therefore  the  Legislature 
could  not  lawfully  lay  a  tax  upon  its  fran- 
chise or  right  to  transact  such  business,  nor 
compel  it  to  discontinue  such  business  be- 
cause of  its  failure  to  pay  such  tax.  In  sup- 
port of  that  contention,  counsel  for  appellant 
cite  State  v.  Texas  &  Pacific  Railroad  Co., 
100  Tex.  279,  98  S.  W.  834,  and  certain  deci- 
sions of  the  Supreme  Court  of  the  United 
States  referred  to  and  followed  by  our  Su- 
preme Court  In  that  case.  Those  cases  es- 
tablish the  doctrine  that  when  a  corporation 
derives  Its  franchises  to  be  a  corporation  and 
transact  Its  business,  including  local  and  in- 
trastate as  well  as  interstate  business,  from 
the  federal  government,  the  state  has  ,no 
power  to  levy  a  franchise  tax  upon  either 
class  of  business.  The  act  of  July  24,  18CC. 
Is  entitled  "An  act  to  aid  In  the  construction 
of  telegraph  lines  and  to  secure  to  the  gov- 
ernment the  use  of  the  same  for  postal,  mili- 
tary and  other  purposes."  The  first  section 
declares:  "That  any  telegraph  company  now 
organized,  or  which  may  hereafter  be  organ- 
ized under  the  laws  of  any  state  In  this  Un- 
ion, shall  have  the  right  to  construct,  main- 
tain and  operate  lines  of  telegraph  through 
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and  07er  any  portion  of  tbe  public  domain  of 
the  United  States,  over  and  along  any  of  tlie 
military  or  post  roads  of  the  United  States 
which  have  been  or  may  hereafter  be  declar- 
ed such  by  act  of  Congress,  and  over,  under 
or  across  the  navigable  streams  or  waters  of 
the  United  States;  provided  that  such  lines 
of  telegraph  shall  be  so  constructed  and 
maintained  as  not  to  obstruct  the  navigation 
of  such  streams  and  waters,  or  interfere  with 
the  ordinary  travel  on  such  military  or  post 
roads.  And  any  of  said  companies  shall  have 
ttie  right  to  take  and  use  from  such  public 
lands  the  necessary  stone,  timber  and  other 
materials  for  its  posts,  piers,  stations  and 
other  needful  uses  in  the  construction,  main- 
tenance and  operation  of  said  lines  of  tele- 
graph, and  may  pre-empt  and  use  such  por- 
tion of  the  unoccupied  public  lands  subject 
to  pre-emption  through  which  Its  said  lines 
of  telegraph  may  be  located  as  may  be  nec- 
essary for  its  stations,  not  exceeding  forty 
acres  for  each  station,  but  such  stations  shall 
not  be  within  fifteen  miles  of  each  other." 
The  second  section  declares:  "That  tele- 
graphic communications  between  the  several 
departments  of  the  government  of  the  United 
States  and  their  officers  and  agents  shall,  In 
their  transmission  over  the  lines  of  any  of 
said  companies,  have  priority  over  all  other 
business,  and  shall  be  sent  at  rates  to  be  an- 
nually fixed  by  the  Postmaster  General." 
The  third  section  prohibits  any  transfer  of 
the  rights  granted,  and  contains  a  stipulation 
to  the  effect  that  within  a  specified  time  the 
United  States  shall  have  the  right  to  pur- 
chase all  telegraph  lines,  property,  and  ef- 
fects of  any  and  all  of  the  companies  accept- 
ing the  terms  of  the  act  at  an  appraised  value 
to  be  ascertained  by  five  competent,  disin- 
terested persons.  The  fourth  and  last  sec- 
tion requires  telegraph  companies.  In  order  to 
obtain  the  benefits  of  the  act,  to  file  written 
acceptances  with  the  Postmaster  General. 

Appellant  has  accepted  the  provisions  of 
this  act  and  has  placed  its  telegraph  lines  in 
this  state  along  and  upon  the  right  of  way 
of  various  railroads,  which  are,  by  force  of 
another  federal  statute,  United  States  mili- 
tary or  post  roads,  and,  If  the  statute  in  ques- 
tion is  equivalent  to  a  federal  charter  to 
transact  a  general  local  or  domestic  business 
within  this  state,  then,  under  the  decisions 
above  referred  to,  appellant  cannot  be  re- 
quired to  pay  a  franchise  tax  to  the  state, 
and  this  case  should  be  reversed  and  render- 
ed. However,  we  are  of  opinion  that  such 
is  not  the  proper  construction  of  that  stat- 
ute. It  does  not  create  any  corporation,  nor 
does  it,  in  terms,  grant  a  franchise  to  trans- 
act any  business.  It  deals  mostly  with  the 
right  to  use  public  property,  and  grants  to 
telegraph  companies  the  right  to  construct 
and  operate  telegraph  lines  through  and  over 
any  portion  of  tbe  public  domain  of  the 
United  States,  and  over  and  along  any  of 
tlie  military  or  post  roads  of  the  United 
States,  and  over,  under,  and  across  tbe  nav- 


igable streams  or  waters  of  the  United 
States.  The  language  used  is  appropriate  for 
the  purpose  of  granting  the  right  to  use 
public  property  in  the  respects  referred  to, 
and  we  find  nothing  on  the  face  of  the  act 
or  within  its  reasonable  purport  indicating 
that  it  was  the  intention  of  the  federal  Con- 
gress to  grant  to  such  corporations  the  right 
to  transact  a  general  local  or  domestic  busi- 
ness within  the  borders  of  the  several  states. 
One  of  the  conditions  upon  which  such  right 
of  user  was  granted  is  pre8crll)€d  in  the  sec- 
ond section,  to  the  efl^ect  that  telegraphic 
communications  between  the  several  depart- 
ments of  the  government  of  the  United 
States  and  their  officers  and  agents  shall 
have  priority  over  all  other  business,  and 
shall  be  sent  at  rates- to  t>e  annually  fixed  by 
the  Postmaster  General.  Congress  had  tbe 
right  to  place  that  stipulation  in  the  act  aa 
a  condition  upon  which  the  right  of  user 
could  be  obtained;  but  such  stipulation  does 
not  render  such  companies  any  more  an 
agency  of  the  federal  government  than  does 
a  contract  made  with  the  Postmaster  Gen- 
eral for  carrying  United  States  malL  If  tbe 
owner  of  a  livery  stable  has  a  contract  to 
carry  the  mail  from  one  post  office  to  anoth- 
er, while  no  tax  can  be  levied  upon  him  be- 
cause he  performs  that  service,  can  it  be 
successfully  contended  that,  because  of  that 
contract,  the  state,  city,  or  town  In  which  he 
transacts  all  the  rest  of  his  business  cannot 
impose  upon  him  a  franchise  tax  for  pur- 
suing such  livery  business? 

In  Postal  Telegraph  Cable  Co.  v.  City 
Council  of  Charleston,  153  U.  S.  692,  14  Sap. 
Ct  1094,  38  L.  Ed.  871,  similar  objections 
were  urged  against  an  ordinance  of  the  city 
Imposing  a  license  fee  upon  every  telegrapb 
company  or  agency  doing  business  in  tbe 
city  for  business  done  exclusively  In  tbe 
city,  not  Including  business  done  to  and  from 
points  without  the  state  or  business  done  for 
the  government,  its  officers  or  agents,  and 
it  was  held  in  an  opinion  by  Mr.  Justice 
Shlras  that  tbe  ordinance  was  valid.  In  that 
case  tbe  ordinance  by  Its  terms  excluded 
from  its  operation  those  things  which  we 
hold  are,  by  construction,  excluded  from  the 
statute  involved  in  this  case.  In  other  words, 
tbe  ordinance  by  its  terms  was  made  applica- 
ble to  local  nongovernmental  business  only, 
and  in  the  course  of  the  opinion  it  was  said: 
"It  Is  further  contended  that  the  ruling  of 
the  cited  cases  does  not  cover  the  case  of  a 
telegrapb  company  which  has  constructed  its 
lines  along  the  post  roads  in  the  city  of  ' 
Charleston,  and  elsewhere,  and  which  Is  ex- 
ercising Its  functions  under  the  act  of  Con- 
gress as  an  agency  of  the  government  of 
the  United  States.  It  is  obvious  that  the 
advantages  or  privileges  ttiat  are  conferred 
upon  the  company  by  tbe  act  of  July  24, 
1866  (Rev.  St  U.  S.  IS  5263-5268  [U.  S.  Comp. 
St.  1901,  pp.  35T9-3581J),  are  in  the  line  of 
authority  to  construct  and  maintain  Its  lines 
as  a  means  or  Instrument  of  Interstate  coni- 
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awrcc,  and  are  not  necessarily  Inconsistent 
with  a  right  on  the  part  of  the  state  In  which 
tesineas  la  done  and  property  ncquired  to 
tix  the  same,  -within  the  limitations  pointed 
cot  In  the  cases  heretofore  cited."  See,  also. 
Foetal  Telegraph  Co.  v.  Norfolk,  101  Va.  123, 
43  S.  E.  207;  State  r.  Western  Union  Tel. 
!     Co.,  75  Kan.  650,  00  Pac.  290. 

The  Kansas  case  cited,  and  from  which  we 

I     have  heretofore  quoted,  contains  a  luminous 

opinion  covering  all  the  questions  save  one 

!     that  are  presented  in  this  case,  and  we  quote 

:     asain  from  that  opinion: 

"Hie  claim  of  the  defendant  is:    That  this 
^tnte  -was  enacted  in  the  exercise  of  con- 
sticutional  authority  to  establish  post  offices 
and  post  roads,  as  well  as  to  regulate  com- 
merce among  the  several  states;    that  its 
purpose  was  to  secure  to  the  people  of  each 
state    the    means    of   communicating    with 
each  other,  as  well  as  with  the  people  of 
other  states;   that  upon  accepting  the  terms 
of  the  act  the  defendant  became  a  constlt- 
cent  part  of  the  postal  system  of  the  United 
States,  an  agency  of  the  government  In  ex- 
fri^uting   Its   will  within  the  Jurisdiction  of 
states  In  respect  to  matters  of  Importance 
both  to  the  government  and  to  the  people; 
and  hence  that  Kansas  has  no  control  over 
the  defendai^i's   local   business  within    her 
boundaries. 
"Althongh  urged  with  much  earnestness 
I      and  plausibility,  the  claim  is  not  new.    It 
was  first  pressed  upon  the  attention  of  the 
I      Supreme  Court  of  the  United  States  in  1869, 
by  Mr.  John  P.  Usher,  in  an  effort  to  defeat 
taxes  levied  in  Douglas,  Wyandotte,  and  Jef- 
'      ferson  counties  in  Kansas  upon  the  property 
of  the  Union  Pacific  Railroad  Company,  East- 
ern Division.    It  was  said:    That  that  com- 
'      paoy  was  a  part  of  a  railway  and  telegraph 
system  constructed  under  the  direction  and 
authority  of  Congress  for  the  use  and  pur- 
poses of  the  United  States  in  the  exercise 
of  its  power  to  provide  for  the  common  de- 
fense and  general  welfare  of  the  people  of 
the  United   States,   to   regulate  commerce 
among  the  several  states,  to  establish  post 
offices  and  post  roads,  to  raise  and  support 
armies,  to  suppress  insurrection  and  rebel- 
lion, and  to  resist  invasion;  that  it  had  been 
adopted  as  an  instrument  of  the  government; 
and  that  it  was  entitled  to  exercise  its  fran- 
chises free  from  state  burdens.    Thompson 
V.  Pacific  Railroad,  76  U.  S.  579,  19  L.  Ed. 
792.    The  claim  was  renewed  in  opposition 
to  a  property  tax  by  the  Union  Pacific  Rall- 
•way  Company,  which  had  been  Incorporated 
by  Congress  Itself  for  the  purpose  of  con- 
structing a  railway  and  telegraph  line  to  as- 
sist in    the   performance  of   governmental 
fQDCtlons,  and  it  was  said  that  the  company 
vould  be  crippled  in  the  performance  of  its 
governmental  duties  if  it  were  obliged  to 
support   the   governments    of   the    various 
states  through  which  Its  lines  ran  by  con- 
tributing to  their  revenues.    Railroad  Co.  v. 
Penlaton,  8»  U.  S.  5.  21  L.  Ed.  787.    It  has 


since  been  brought  forward  to  resist  state 
property  taxes  in  general  (W.  U.  Tel.  Co.  v. 
Massachusetts,  125  U.  S.  530,  8  Sup.  Ct.  901. 
31  L.  Ed.  790;  Western  Union  Tel.  Co.  v. 
Gottlieb,  190  U.  S.  412,  23  Sup.  Ct  730,  47  L. 
Bd.  1116);  to  resist  taxes  upon  intrastate 
business  apart  from  interstate  and  govern- 
mental business  (Ratterman  v.  Western  Un- 
ion Tel.  Co.,  127  U.  S.  411,  8  Sup.  Ct  1127,  32 
L.  Ed.  229;  W.  U.  Tel.  Oo.  ▼.  Alabama,  132 
U.  S.  472,  10  Sup.  Ct.  161,  33  I*  Ed.  400);  to 
resist  taxes  upon  intrastate  private  messages 
(Telegraph  Co.  v.  Texas,  105  U.  S.  400,  26  U. 
Ed.  1067);  to  resist  city  license  fees  (Postal 
Telegraph  Cable  Co.  t.  Charleston,  153  U.  S. 
692,  14  Sup.  Ct  1094,  88  L.  Ed.  871);  to  re- 
sist a  license  tax  for  the  privilege  of  exercis- 
ing franchises  within  a  state  (Postal  TeL 
Cable  Co.  v.  Adams,  155  U.  S.  688,  15  Sup. 
(?t.  860,  89  Ij.  Ed.  311);  to  resist  charges  by 
the  proprietor  of  streets  for  their  use  (St 
Louis  V.  Western  Union  Tel.  Co.,  148  U.  S. 
02,  13  Sup.  Ct  485,  37  L.  Ed.  380);  to  defeat 
a  state  law  requiring  the  diligent  transmis- 
sion and  delivery  of  messages  sent  from  oth- 
er states  (Western  Union  Tel.  Co.  ▼.  James, 
162  U.  S.  650,  16  Sup.  Ct.  934,  40  L.  Ed.  11(B); 
and  in  support  of  the  right  to  enter  upon  pri- 
vate property  without  the  consent  of  the 
owner  (Western  Union  Tel.  (Do.  v.  Penn.  R.  R. 
et  al.,  105  U.  S.  540,  25  Sup.  Ct  133,  40  L.  Ed. 
312). 

"The  claim  has  never  been  recognized 
further  than  to  prevent  a  state  from  exclud- 
ing telegraph  companies  from  the  occupation 
of  post  roads  within  Its  limits  (Pensacola 
Tel.  Co.  V.  West,  etc.,  Tel.  Co.,  96  U.  S.  1, 
24  L.  Ed.  708;  W.  U.  Tel.  Co.  v.  Mass.,  125 
U.  8.  630,  8  Sup.  Ct  961,  81  L.  Ed.  790),  and 
to  keep  interstate  commerce  and  governmen- 
tal business  free  (Telegraph  Co.  ▼.  Texas, 
105  U.  S.  460.  26  L.  Ed.  1067;  Ratterman  ▼. 
Western  Union  Tel.  Co.,  127  U.  S.  411,  8  Sup. 
Ct  1127,  32  L.  Ed.  229;  Leloup  v.  Port  of 
Mobile.  127  U.  S.  640,  8  Sup.  Ct  1383,  32  L. 
Ed.  311).  The  right  to  require  municipal  li- 
censes for  the  transaction  of  local  business 
to  be  taken  out,  the  right  to  require  the  pay- 
ment of  state  privilege  taxes,  the  right  to 
tax  private  messages  according  to  the  finan- 
cial needs  of  the  state,  and  the  right  to  regu- 
late the  transmission  and  delivery  of  private 
messages,  are  all  utterly  incompatible  with 
the  notion  that  the  defendant  is  a  part  of 
the  government's  postal  system  to  the  ex- 
tent proposed. 

"In  Pensacola  Tel.  Co.  v.  West,  etc.,  Tel. 
Co.,  96  U.  S.  1,  24  L.  Ed.  708,  the  power 
of  Congress  to  pass  the  act  of  1866  was 
rested  in  part  upon  the  power  to  establish 
post  offices  and  post  roads,  and  in  Leloup  v. 
Port  of  Mobile,  supra,  It  was  remarked  that 
communication  by  telegraph  is  in  the  nature 
of  postal  service.  There  can  be  no  doubt 
that  the  plenary  power  of  Congress  over  the 
public  domain  and  navigable  waters  of  the  . 
United  States,  and  over  Its  military  and  post 
roads,  gives  it  the  right  to  permit  them  to 
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be  used  by  telegraph  companies  to  facilitate 
the  transmissloa  of  Intelligence;  but  the 
transactions  of  a  telegraph  company  which 
has  availed  Itself  of  the  privileges  conferred 
by  the  act  are  postal  pnly  so  far  as  messages 
are  carried  for  the  departments  of  the  Unit- 
ed States  government  and  its  officers  and 
agents.  Such  a  telegraph  company  is  a  part 
of  the  government  establishment  only  in  re- 
spect to  the  government  business.  Inter- 
course between  private  parties  by  means  of 
telegraphic  communication  Is  simply  com- 
merce, although  they  are  carried  over  routes 
which  are  post  roads,  as  the  carriage  of  ex- 
press packages  for  private  parties  over 
post  roads  is  commerce.  In  Pensacola  Tele- 
graph Co.  V.  West,  etc.,  Tel.  Co.,  96  U.  S. 
1,  24  L.  Ed.  70S,  this  court  held  that  the 
telegraph  was  an  instrument  of  commerce, 
and  that  telegraph  companies  were  subject 
to  the  regulating  power  of  Congress  In  re- 
spect to  their  foreign  and  interstate  business. 
A  telegraph  company  occupies  the  same  rela- 
tion to  commerce  as  a  carrier  of  messages 
that  a  railroad  company  does  as  a  carrier  of 
goods.  Both  companies  are  instruments  of 
commerce,  and  their  business  is  commerce 
itself.  They  do  their  transportation  in  dif- 
ferent ways,  and  their  liabilities  are,  in 
some  respects,  dlEFerent;  but  they  are  both 
indispensable  to  those  engaged  to  any  con- 
siderable extent  in  commercial  pursuits. 

"Congress,  to  facilitate  the  erection  of  tele- 
graph Hues,  has  by  statute  authorized  the 
use  of  the  public  domain  and  the  military 
and  post  roads,  and  the  crossing  of  the  navi- 
gable streams  and  waters  of  the  United 
States  for  that  purpose.  As  a  return  for 
this  privilege,  those  who  avail  themselves  of 
it  are  bound  to  give  the  United  States 
precedence  in  the  use  of  their  lines  for  public 
business  at  rates  to  be  fixed  by  the  Postmas- 
ter General.  Thus,  as  to  government  busi- 
ness, companies  of  this  class  become  govern- 
ment agencies.  The  Western  Union  Tele- 
graph Company  having  accepted  the  restric- 
tions and  obligations  of  this  provision  by 
Congress,  occupies  in  Texas  the  position  of 
an  instrument  of  foreign  and  interstate  com- 
merce, and  of  a  government  agent  for  the 
transmission  of  messages  on  public  business. 
Telegraph  Co.  v.  Texas,  105  U.  S.  460,  464, 
26  L.  Ed.  1067. 

"The  same  view  was  fully  elaborated  In 
the  case  of  W.  U.  Tel.  Co.  v.  Pendleton,  122 
U.  S.  347,  7  Sup.  Ct.  1126,  30  L.  Ed.  1187, 
as  follows:  'Although  Intercourse  by  tele- 
graphic messages  between  the  states  is  thus 
held  to  be  interstate  commerce,  it  differs  in 
material  particulars  from  that  portion  of 
commerce  with  foreign  countries  and  be- 
tween the  states,  which  consists  in  the  car- 
riage of  persons  and  the  transportation  and 
exchange  of  commodities  upon  which  we  have 
been  so  often  called  to  pass.  It  dlCFors  not 
only  in  the  subjects  which  it  transmits,  but 
in  the  means  of  transmission.  Other  com- 
merce deals  only  with  persons  or  with  visible 


and  tangible  things;  bat  the  telegraph  trans- 
ports nothing  visible  and  tangible.  It  car- 
ries only  ideas,  wishes,  orders,  and  intel- 
ligence. Other  commerce  requires  the  con- 
stant attention  and  supervision  of  the  car- 
rier for  the  safety  of  the  persons  and  prop- 
erty carried.  The  message  of  the  telegraph 
passes  at  once  beyond  the  control  of  the 
sender,  and  reaches  the  office  to  which  it  is 
sent  Instantaneously.  It  is  plain,  from  these 
essentially  different  characteristics,  that  the 
regulations  suitable  for  one  of  these  kinds 
of  commerce  would  be  entirely  Inapplicable 
to  the  other.  *  *  •  But,  with  reference 
to  the  new  species  of  commerce,  consisting  of 
Intercourse  by  telegraphic  messages,  this 
court  has  only  in  two  cases  been  called  upon 
to  inquire  into  the  power  of  Congress  and  of 
the  state  over  the  subject  In  Pensacola  Tel. 
Co.  V.  Western  Union  Tel.  Co.,  »6  U.  S.  1,  24 
L.  Ed.  708,  this  court  had  before  it  Act  Cong. 
July  24,  1866,  c  230,  14  Stat  221.  "to  aid 
in  the  construction  of  telegraph  lines,  and 
to  secure  to  the  government  the  use  of  the 
same  for  postal,  military  and  other  purpos- 
es," and  it  held  that  the  act  was  constitution- 
al so  far  as  it  declared  that  the  erection  of 
telegraph  wires  should,  as  against  state  In- 
terference, be  free  to  all  who  accepted  its 
terms  and  conditions,  and  that  a  telegraph 
company  of  one  state  acceptinf  them  could 
not  be  excluded  by  another  state  from  prose- 
cuting its  business  within  her  jurisdiction. 
In  Telegraph  Co.  v.  Texas,  105  U.  S.  460,  26 
L.  Ed.  1067,  from  the  opinion  In  which  we 
have  quoted  above,  it  was  held  that  a  stat- 
ute of  Texas  imposing  a  tax  upon  every  mes- 
sage transmitted  by  a  telegraph  company 
doing  business  within  its  limits,  so  far  as  it 
operated  on  messages  sent  out  of  the  state, 
was  a  regulation  of  foreign  and  Interstate 
commerce,  and  therefore  beyond  the  power 
of  the  state.  In  these  cases  the  supreme  au- 
thority of  Congress  over  the  subject  of  com- 
merce by  the  telegraph  with  foreign  countries 
or  among  the  states  is  affirmed,  whenever 
that  body  chooses  to  exert  its  power;  and 
It  is  also  held  that  the  state  can  impose  no 
impediments  to  the  freedom  of  that  com- 
merce. In  conformity  with  these  views,  the 
attempted  regulation  by  Indiana  of  the  mode 
in  which  messages  sent  by  telegraphic  com- 
panies doing  business  within  her  limits  shall 
be  delivered  in  other  states  cannot  be  up- 
held. It  is  an  impediment  to  the  freedom 
of  that  form  of  interstate  commerce,  which 
is  as  much  beyond  the  power  of  Indiana  to 
interpose  as  the  imposition  of  a  tax  by  the 
state  of  Texas  upon  every  message  transmit- 
ted by  a  telegraph  company  within  her  limits 
to  other  states  was  beyond  her  power. 
Whatever  authority  the  state  may  possess 
over  the  transmission  and  delivery  of  mes- 
sages by  telegraph  companies  within  her  lim- 
its. It  does  not  extend  to  the  delivery  of 
messages  in  other  states.'  W.  U.  Tel.  Co.  v. 
Pendleton,  122  U.  S.  356,  358,  7  Sup.  Ct 
1120,  1128,  30  li.  Ed.  1187. 
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"In  Western  Union  Tel.  Co.  t.  James,  162 
U.  S.  650,  16  Sup.  Ct  934,  40  L.  Ed.  1105,  In- 
Tolvlng  a  state  statute  regulating  the  trans- 
mission and  delivery  of  messages  coming  In- 
to the  state.  It  was  said:  'It  has  been  set- 
tled by  the  adjudications  of  this  court  that 
telegraph  lines,  when  extending  through  dif- 
ferent states,  are  instruments  of  commerce 
which  are  protected  by  the  above  clause  In 
the  federal  Constitution,  and  that  the  mes- 
sages passing  over  such  lines  from  one  state 
to  another  constitute  a  portion  of  commerce 
Itself.  •  •  •  Such  messages  come  within 
the  protecting  clause  of  the  Constitution  just 
quoted,  and,  if  the  statute  in  question  can 
be  construed  as  regulating  commerce  between 
the  states,  the  statute  would  be  Invalid  on 
that  account  The  Congress  of  the  United 
States,  by  Act  July  24,  1866,  c.  230,  14  Stat. 
221,  legislated  upon  the  subject  of  telegraph 
companies.  That  legislation  has  become  a 
part  of  the  United  States  Revised  Statutes 
(sections  5263  to  5269,  both  inclusive).  The 
flections  referred  to  do  not,  however,  touch 
the  subject-matter  of  the  delivery  of  mes- 
sages as  provided  for  in  the  state  statute. 
The  provision  in  the  section  of  the  Revised 
Statutes  as  to  the  .precedence  to  be  given  to 
the 'messages  of  officers  of  the  government  in 
relation  to  their  official  business  are  not  in- 
consistent with  or  In  any  manner  opposed 
to  the  provisions  of  the  Georgia  act,  nor  are 
they  upon  the  same  subject,  within  the  mean- 
ing of  the  rule  which  permits  state  legisla- 
tion in  some  Instances  only  until  Congress 
shall  have  spoken.' 

"In  the  case  of  Postal  Tel.  Cable  Co.  ▼. 
Charleston,  153  U.  S.  692,  700,  14  Sup.  Ct. 
1094,  1097,  38  L.  Ed.  871,  involving  the  right 
to  impose  a  city  license  for  the  transac- 
tion of  local  business  upon  a  telegraph  com- 
Xwny  which  had  constructed  its  lines  upon 
post  roads,  it  was  said:  'It  Is  further  con- 
tended that  the  ruling  of  the  cited  eases 
does  not  cover  the  case  of  a  telegraph  com- 
pany which  has  constructed  its  lines  along 
the  post  roads  in  the  city  of  Charleston,  and 
elsewhere,  and  which  Is  exercising  its  func- 
tions under  the  act  of  Congress  as  an  agency 
of  the  government  of  the  United  States.  It 
Is  obvious  that  the  advantages  or  privileges 
that  are  conferred  upon  the  company  by  the 
act  of  July  24,  1866  (Rev.  St.  U.  S.  i§  526^ 
6268),  are  in  the  line  of  authority  to  con- 
stmct  and  maintain  its  lines  as  a  means  or 
Imstrnment  of  Interstate  commerce.' 

"In  the  case  of  Western  Union  Tel.  Co.  v. 
Alabama,  132  U.  S.  472,  473,  10  Sup.  Ct.  161, 
83  I<.  Ed.  409,  it  was  said:  'That  principle 
Is,  In  regard  to  telegraph  companies  which 
liaTe  accepted  the  provisions  of  the  act  of 
Congress  of  July  24,  1866  (sections  5263  to 
626S  of  the  Revised  Statutes  of  the  United 
States),  that -they  shall  not  be  taxed  by  the 
aatborities  of  a  state  for  any  messages  or 
receipts  arising  from  messages  from  points 
within  the  state  to  points  without  or  from 
points  without  the  state  to  points  within,  but 


that  sncb  taxes  may  be  levied  upon  all  mes- 
sages carried  and  delivered  exclusively  with- 
in the  state.  The  foundation  of  the  principle 
is  that  messages  of  the  former  class  are  ele- 
ments of  commerce  between  the  states  and 
not  subject  to  legislative  control  of  the  states, 
while  the  latter  class  are  elements  of  Internal 
commerce  solely  within  the  limits  and  Juris- 
diction of  the  state,  and  therefore  subject  to 
Its  taxing  power.' 

"In  W.  U.  Tel.  Co.  v.  Massachusetts,  125 
U.  S.  530,  648,  8  Sup.  Ct.  961,  963,  31  L.  Ed. 
790,  it  was  said:  'It  never  could  have  been 
intended  by  the  Congress  of  the  United 
States,  in  conferring  upon  a  corporation  of 
one  state  the  authority  to  enter  the  territory 
of  any  other  state  and  erect  its  poles  and 
lines  therein,  to  establish  the  proposition  that 
such  a  company  owed  no  obedience,  to  the 
laws  of  the  state  Into  which  it  thus  enter- 
ed.' 

"And  in  West  Union  Tel.  Co.  v.  Pennsyl- 
vania R.  R.  et  al.,  195  U.  S.  540,  571,  25  Sup. 
Ct  133,  144,  49  L.  Ed.  812,  after  a  full  re- 
view of  the  previous  cases  involving  the  act 
of  1866,  it  was  said :  'We  decide  the  act  to 
be  an  exercise  by  Congress  of  its  power  to 
withdraw  from  state  interference  Interstate 
commerce  by  telegraph.' 

"Conceding  that  the  government  of  the 
United  States  may  absorb  telegraph  lines 
located  upon  post  roads  and  fully  incorporate 
them  with  the  postal  establishment,  it  has 
not  yet  done  so,  and  the  intrastate  business 
of  the  defendant,  aside  from  messages  car- 
ried for  the  government,  is  domestic  com- 
merce and  subject  to  the  provisions  of  the 
Bush  act" 

As  above  stated,  the  case  of  State  v.  T.  & 
P.  Ry.  Co.,  100  Tex.  279,  98  S.  W.  834,  does 
not  support  appellant's  contention  as  to  its 
right  of  protection  under  the  act  of  Congress 
of  July  24,  1866,  because  the  latter  act  does 
not,  as  did  the  federal  statute  considered  in 
that  case,  create  and  confer  a  corporate  fran- 
chise to  engage  in  local  or  domestic  busi- 
ness. However,  the  ruling  made  in  that  case 
as  to  the  effect  of  the  railway  company's 
acceptance  of  the  act  of  the  Legislature  of 
Texas  of  May  2,  1873  (Sp.  Laws  1873,  p.  318, 
c.  108),  tends  to  support  our  construction  of 
the  federal  statute  now  under  consideration. 

Appellant's  contention  that,  because  of  its 
long-continued  business  and  valuable  prop- 
erty within  the  state,  the  statute  of  the  state, 
if  enforced  against  it,  will  violate  the  four- 
teenth amendment  to  the  federal  Constitu- 
tion, denying  to  the  states  the  power  to 
abridge  privileges  and  immunities  of  citizens 
of  the  several  states,  is  untenable.  In  so  far 
as  the  right  to  transact  local  nongovernmen- 
tal business  Is  concerned,  appellant,  being  a 
foreign  corporation,  cannot  involte  the  provi- 
sion of  the  Constitution  referred  to  for  the 
purpose  of  limiting  the  power  of  the  state 
to  prescribe  the  conditions  upon  which  appel- 
lant will  be  permitted  to  transact  such  local 
business.    The  cases  heretofore  cited  estab- 
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llsh  that  doctrine,  and  it  Is  unnecessary  to 
elaborate  upon  that  question. 

There  are  some  other  questions  relating  to 
the  validity  of  the  state  statute,  which  we 
deem  it  unnecessary  to  discuss  In  this  opin- 
ion. They  are  all  decided  against  appellant 
in  one  or  more  of  the  cases  already  cited. 
There  Is  one  point,  however,  -which  we  deem 
it  proper  to  notice,  and  that  is  appellant's 
contention  that.  Inasmuch  as  the  act  of  May 
16,  1907,  does  not.  In  terms,  prescribe  any 
penalty  for  the  failure  to  pay  the  fees  pre- 
scribed, and  as  by  the  terms  of  a  former 
statute  It  la  provided  that,  when  a  foreign 
corporation  falls  to  obtain  a  permit  to  do 
business  in  the  state,  it  shall  not  have  the 
right  to  sue  in  the  courts  of  the  state,  there- 
fore the  penalty  of  ouster  should  not  have 
been  inflicted  in  this  case.  The  contention  is 
that,  as  the  state  has  prescribed  one  pen- 
alty, it  is  limited  to  such  penalty,  and  Is  not 
entitled  to  enforce  any  other.  Section  22,  art 
4,  of  our  state  Constitution,  in  prescribing 
the  duties  of  the  Attorney  General,  says: 
"He  shall  represent  the  state  in  all  suits 
and  pleas  in  the  Supreme  Court  of  the  state 
In  which  the  state  may  be  a  party,  and  shall 
especially  inquire  Into  the  charter  rights  of 
all  private  corporations,  and,  from  time  to 
time,  in  the  name  of  the  state,  take  such 
action  in  the  courts  as  may  be  proper  and 
necessary  to  prevent  any  private  corpora- 
tion from  exercising  any  power,  or  demand- 
ing or  collecting  any  species  of  taxes,  toll, 
freight  or  wharfage  not  authorized  by  law. 
He  shall,  whenever  suflSdent  cause  exists, 
seek  a  Judicial  forfeiture  of  such  charters, 
unless  otherwise  expressly  directed  by  law." 

The  facts  show  that  appellant  has  been  and 
is  exercising  a  corporate  power  not  author- 
ized by  law,  and,  such  being  the  case,  the 
provision  of  the  Constitution  quoted  empow- 
ered the  Attorney  General  and  made  it  his 
duty  to  institute  and  prosecute  to  successful 
termination  this  suit  in  order  to  prevent  ap- 
pellant from  further  exercising  such  unlaw- 
ful power.  This  being  the  case,  it  Is  imma- 
terial what  other  penalty  the  Legislature 
may  have  prescribed,  because  such  action  by 
the  Legislature  could  not  render  Inoperative, 
or  otherwise  affect,  this  provision  of  the 
Constitution. 

Upon  the  whole  case,  our  conclusion  is 
that  no  error  has  been  shown,  and  the  judg- 
ment Is  affirmed. 

Affirmed. 


FT.  WORTH  &  R.  G.  RT.  CO.  r.  ROBERT- 
SON et  al. 
(Court  of  Civil  Appeals  of  Texas.     April  17, 
1909.     Rehearing  Denied  May  15,  1909.) 

1.  Mabbiaoe  (i  54*)  —  iNVAun  Mabbiaok  — 
Community  Pbopebty  —  Rights  op  Puta- 
tive Wife. 

Where  a  woman  marries  In  Ignorance  of  the 

fact  that  the  man  she  marries  has  another  wife 


living,  and  lives  with  him  nntll  his  death  in 
iKnorance  of  the  existence  of  the  former  wife, 
she  is  entitled  to  the  rights  of  a  lawfal  wife 
in  the  property  acquired  by  them  or  either  of 
them  during  their  marriage,  regardless  of  wheth- 
er she  contributed  anything  to  the  community 
property. 

[Ei.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  f  100;   Dec  Dig.  i  54.*] 

2.  Husband  and  Wife  (g  260*)— Communitt 
Pbofebtt— Damages  fob  Injttbies  to  Hus- 
band OB  Wife. 

A  chose  in  action  accruing  to  either  spouse 
dnring  the  marriage  by  reason  of  an  injui?  to 
the  person  is  community  property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  912;   Dec.  Dig.  S  260.*] 

3.  Abatement  and  Revival  (S  72*)— Pebboh- 
AL  INJUBIES— Who  Mat  Sue. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art 
3353a,  providing  that  causes  of  action  upon 
which  suit  has  been  or  may  hereafter  be  brought 
by  the  injured  party  for  personal  injuries  other 
than  those  resulting  in  death  shall  not  abate  by 
his  death,  but  shall  survive  in  favor  of  "the 
heirs  and  legal  representatives  of  such  injured 
party,"  a  woman  who  in  good  faith  married  a 
man  In  ignorance  of  the  fact  that  he  had  a 
wife  living,  and  lived  with  him  until  his 
death  in  ignorance  of  such  fact,  is  entitled  to 
enforce  a  cause  of  action  for  injuries  to  the 
man  which  did  not  result  in  his  death. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Dec.  Dig.  {  72.»] 

4.  Limitation  of  Actions  (J  127')— Computa- 
tion OF  Pebiod— Commencement  of  Action 
—Amendment  of  Pleadings. 

Personal  injuries  out  of  which  an  action  for 
damages  arose  were  inflicted  March  28,  190G. 
and  action  was  instituted  on  April  4,  1907.  and 
plaintiff  died  in  August  of  that  year,  and  the 
action  was  abandoned.  In  September,  1907. 
action  was  instituted  by  plaintiff,  who  supposed 
at  the  time  that  she  was  the  lawful  wife  of 
the  former  plaintiff,  and  on  June  11,  1908, 
learning  of  the  existence  of  a  former  wife,  she 
filed  an  amendment  asserting  her  rights  as  a 
putative  wife.  Held,  that  the  two  years'  limi- 
tation on  actions  of  that  kind  had  not  run 
against  the  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  8§  543-547;  Dec  Dig. 
{  127.»] 

Dunklin,  J.,  dissenting. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  Mike  E.  Smith,  Judge. 

Action  by  Maggie  M.  Robertson,  as  surviv- 
ing widow  of  John  P.  Robertson,  and  as  next 
friend  for  Annie  Robertson,  a  surviving  child 
of  John  P.  Robertson,  against  the  Ft  Worth 
&  Rio  Grande  Railway  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

Andrews,  Ball  &  Streetman  and  H.  M. 
Chapman,  for  appellant  McLean  &  Carlock, 
for  appellees. 

SPEER,  J.  Maggie  M.  Robertson  Institut- 
ed this  suit  In  behalf  of  herself,  as  surviving 
widow  of  John  P.  Robertson,  deceased,  and 
as  next  friend  for  Annie  Robertson,  a  sur- 
viving child  of  the  said  John  P.'Robertson,  to 
recover  damages  for  injuries  received  by  the 
said  John  P.  Robertson  through  the  negli- 
gence of  the  Ft.  Worth  &  Rio  Grande  Rail- 


•For  other  caies  see  sam*  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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way  Company,  which  Injuries  did  not  result 
In  his  death.  There  was  a  verdict  and  a 
Judgment  In  favor  of  the  plaintiffs  for  the 
sum  of  $2,500  each,  from  which  the  defend- 
ant has  appealed,  complaining  only  of  that 
portion  of  the  Judgment  In  favor  of  Maggie 
M.  Robertson. 

There  Is  practically  no  controversy  In  the 
facts  of  this  case,  and  the  Issue  presented  Is 
purely  one  of  law.  Maggie  M.  Robertson, 
while  quite  a  young  girl,  was  married  to  the 
deceased,  John  P.  Robertson,  observing  all 
the  solemnities  of  law,  and  the  two  contln- 
ued  to  lire  together  as  husband  and  wife  un- 
til the  date  of  his  death,  more  than  10  years 
thereafter.  At  the  time  of  the  attempted 
marriage,  John  P.  Robertson  had  a  living 
wife  from  whom  be  had  never  been  divorced, 
but  of  the  existence  of  this  marriage  appellee 
was  Ignorant.  At  the  time  of  her  marriage, 
and  at  all  times  until  the  truth  was  disclosed 
on  the  trial  of  this  case,  she  had  no  reason 
to  believe  that  her  marriage  was  not  in  all 
respects  lawful,  but,  on  the  contrary,  firmly 
believed  that  the  same  was  regular.  There 
Is  evidence  to  Indicate  that  the  deceased  also 
entered  into  the  marriage  with  appellee  In 
eood  faith,  but  as  to  this  we  express  no  opin- 
ion, since  It  Is  unimportant  In  the  view  we 
take  of  the  case.  John  P.  Robertson  during 
bis  life  Instituted  suit  against  appellant  to 
recover  for  the  Injuries  sustained  by  him,  but 
died  before  the  cause  proceeded  to  judgment. 

The  issue  of  law  presented  Is  very  clearly 
stated  in  appellant's  propositions,  as  follows : 
"First.  Maggie  M.  Robertson,  not  being  the 
lawful  wife  of  John  P.  Robertson,  deceased, 
bad  no  Interest  in  an  action  by  him  for  In- 
juries done  to  his  person,  and  such  action, 
being  brought  by  him  in  his  lifetime,  did  not 
survive  at  his  death  to  plaintiff,  Maggie  M, 
Robertson,  but  only  survived  to  his  heirs  and 
legal  representatives.  Second.  Plaintiff,  Mag- 
gie M.  Robertson,  was  the  putative  and  not 
the  lawful  wife  of  John  P.  Robertson,  de- 
ceased, and  as  such  had  no  Interest  in  a  cause 
of  action  which  abated  at  his  death  except 
as  to  his  heirs  and  legal  representatives,  but 
only  bad  an  Interest  In  such  property  as  they 
by  their  Joint  efforts  may  have  acquired  dur- 
ing the  unlawful  cohabitation,  and  the  action 
brought  by  deceased  in  April,  1907,  having 
been  abandoned,  plaintiff,  Maggie  M.  Robert- 
son, bad  no  such  Interest  In  said  cause  of  ac- 
tion as  would  authorize  her  to  maintain  this 
suit." 

It  will  thus  be  seen  that  two  questions  of 
law  are  Involved :  First,  whether  or  not  Mag- 
gie M.  Robertson,  as  the  putative  wife  of  John 
P.  Robertson,  deceased,  had  an  interest  In 
her  own  right  in  the  cause  of  action  against 
api>ellant  for  personal  Injuries  not  resulting 
in  the  death  of  John  P.  Robertson ;  and.  sec- 
ond. If  not,  then  is  the  said  Maggie  M.  Rob- 
ertson an  heir  or  legal  representative,  with- 
in the  meaning  of  our  statute,  surviving  such 
causes  of  action?  It  would  be  unprofitable  to 
review  the  many  authorities  and  to  rehearse 


the  arguments  leading  up  to  the  conclusion  so 
clearly  announced  in  Barkley  v.  Dumke,  99 
Tex.  150,  87  S.  W.  1147,  wherein  Mr.  Chief 
Justice  Gaines  uses  the  following  language: 
"Therefore  we  think  it  should  be  taken  as  the 
settled  doctrine  in  this  state  that,  in  case  of 
a  marriage  of  the  character  of  that  in  con- 
troversy, the  putative  wife,  so  long  as  she  acts 
Innocently,  has,  as  to  the  property  acquired 
during  that  time,  the  rights  of  a  lawful  wife." 
See,  also,  Allen  v.  Allen  (Tex.  Civ.  App.)  lOB 
8.  W.  63 ;  Speer  on  the  Law  of  Married  Wo- 
men, i  178.  In  the  Supreme  Court  case  from 
which  the  above  quotation  Is  taken  It  Is  very 
clearly  pointed  out  that  the  rule  of  the  com- 
mon law  with  respect  to  such  marriages  does 
not  obtain  in  this  state,  and  the  earlier  cases 
of  Morgan  v.  Morgan,  1  Tex.  Civ.  App.  315, 
21  S.  W.  154,  and  Lawson  v.  Lawson,  30  Tex. 
Civ.  App.  43,  69  S.  W.  246,  wherein  the  Courts 
of  Civil  Appeals  had  recognized  the  property 
rights  of  the  putative  wife,  were  expressly 
approved.  Appellee,  then,  having  married 
John  P.  Robertson  in  good  faith,  is  undoubt- 
edly entitled  to  the  rights  of  a  lawful  wife 
In  the  property  acquired  by  them,  or  either 
of  them,  during  their  marriage.  It  is  equally 
well  settled  that  a  chose  in  action  accruing 
to  either  spouse  during  the  marriage  by  rea- 
son of  an  injury  to  the  person  is  community 
property.  Ezell  v.  Dodson,  60  Tex.  331 ;  T. 
O.  Ry.  Co.  V.  Burnett,  61  Tex.  638;  Speer  on 
the  Law  of  Married  Women,  S  193.  So  it 
-necessarily  follows,  we  think,  that  appellee 
was  an  equal  owner  with  her  husband  In  the 
cause  of  action  against  appellant,  and  was 
only  precluded  from  suing  for  the  same  prior 
to  his  death  by  reason  of  the  rule  of  law  In 
this  state  that  such  causes  of  action  may  be 
maintained  only  by  the  husband.  Upon  his 
death  the  Impediment  was  removed,  and  she, 
like  any  other  litigant,  might  properly  assert 
her  legal  rights,  irrespective,  we  think,  of 
any  statute  surviving  the  cause  of  action  as 
to  the  heirs  and  legal  representatives  of  the 
deceased  husband.  In  other  words,  the  chose 
In  action,  being  property,  was  acquired  by 
John  P.  and  Maggie  M.  Robertson  during  the 
time  they  were  living  together  as  husband 
and  wife,  and,  as  such,  belonged  Jointly  to 
them,  and  after  bis  death  she,  as  such  owner 
was  authorized  to  maintain  a  suit  for  its  re- 
covery, precisely  as  the  surviving  wife  of  a 
perfectly  regular  marriage  might  sue  to  re- 
cover the  community  property.  We  further- 
more think  this  conclusion  should  be  wholly 
uninfluenced  by  any  consideration  of  the 
question  whether  or  not  appellee  actually  con- 
tributed anything  toward  the  acquisition  of 
this  cause  of  action.  If  the  marriage  be- 
tween appellee  and  John  P.  Robertson  bad 
been  regular,  undoubtedly  then  the  law  would 
not  Inquire  whether  the  wife's  efforts  had  en- 
tered Into  the  acquisition  or  not  If  the  log- 
ic of  the  decisions  already  referred  to  is 
sound,  and  we  think  it  is,  the  law  will  not 
Inquire  in  the  present  case  whether  the  ac- 
quisition was  by  the  Joint  efforts  of  the  bus- 
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band  and  wife,  or  attempt  to  adjust  their  re- 
Bpectlre  rights  In  proportion  to  the  amount 
each  contributed  thereto.  The  law  will  not 
concern  Itself  with  such  an  Inquiry,  but  will 
leave  the  parties  to  share  in  the  property  in 
the  same  proportion  as  though  the  mar- 
riage contract  was  what  the  wife  had  every 
reason  to  believe  It  to  be,  1.  e.,  a  valid  mar- 
riage.  To  accord  to  appellee  a  right  to  share 
In  the  acquisitions  of  herself  and  John  P. 
Robertson  only  in  the  proportion  In  which  her 
earnings  or  efforts  entered  into  the  acquisi- 
tion would  be  to  accord  her  the  rights  of  a 
stranger,  and  not  of  a  wife  at  all.  Such  a 
conclusion  would  be  at  variance  with  the 
whole  theory  upon  which  the  decision  of 
Barkley  v.  Dumke,  and  the  line  of  cases 
therein  reviewed,  is  based. 

We  would  further  hold,  If  It  were  neces- 
sary to  a  disposition  of  the  case  that  the 
cause  of  action  survived  to  appellee  under 
article  33o3a,  Sayles*  Ann.  Civ.  St.  1897. 
That  article  provides :  "Causes  of  action  up- 
on which  suit  has  been  or  may  hereafter  be 
brought  by  the  Injured  party  for  personal  In- 
juries other  than  those  resulting  in  death, 
whether  such  injuries  be  to  the  health  or  to 
the  reputation  or  to  the  person  of  the  injured 
party,  shall  not  abate  by  reason  of  his  death, 
nor  by  reason  of  the  death  of  the  person 
against  whom  such  cause  of  action  shall  have 
accrued;  but  in  the  case  of  the  death  of  ei- 
ther or  both,  such  cause  of  action  shall  sur- 
vive to  and  In  favor  of  the  heirs  and  legal 
representatives  of  such  injured  party,  and 
against  the  person,  receiver,  or  corporation 
liable  for  such  injuries  and  bis  legal  repre- 
sentatives ;  and  so  surviving,  such  cause  may 
be  hereafter  prosecuted  In  like  manner  and 
with  like  legal  effect  as  would  a  cause  of  ac- 
tion for  injuries  to  personal  property."  We 
think  the  evident  purpose  of  the  Legislature 
was  to  abolish  the  common-law  rule  that  a 
cause  of  action  for  personal  injuries  not  re- 
sulting in  death  should  abate  upon  the  death 
of  either  party,  and  that  a  liberal  Interpre- 
tation of  this  remedial  statute  would  include 
the  appellee  within  the  scope  of  the  terms 
"heirs  and  legal  representatives." 

The  injuries  out  of  which  this  suit  arose 
were  Inflicted  March  28,  1906.  The  deceased 
instituted  suit  on  April  4,  1907,  and  died  In 
August  of  that  year.  That  suit  was  abandon- 
ed after  his  death,  and  this  suit  instituted  In 
September,  1907.  On  June  H,  1908,  appellee, 
learning  on  that  day  for  the  first  time  of  the 
existence  of  the  other  living  wife,  filed  her 
trial  amendment  asserting  her  rights  as  a 
putative  wife.  Under  these  circumstances, 
the  appellant's  plea  of  two  years'  limitation 
was  properly  overruled. 

We  find  no  error  in  the  Judgment,  and  It  Is 
affirmed. 

DUNKLIN,  3.  (dissenting).  Although  Mrs. 
Maggie  Robertson  acted  in  perfect  good  faith 
in  her  attempted  marriage  to  J.  P.  Robert- 
son, yet,  as  It  waa  conclusively  shown  that 


he  was  neyer  divorced  from  Mrs.  Annie 
Budd,  and  therefore  was  legally  Incapable 
of  contracting  a  second  valid  marriage.  It 
follows  that  Mrs.  Maggie  Robertson  was 
never  the  lawful  wife  of  J.  P.  Robertson. 
For  the  same  reason  Mrs.  Annie  Budd  never 
changed  her  legal  status,  as  the  lawful  wife 
of  J.  P.  Robertson,  by  her  attempted  mar- 
riage with  John  Budd;  and  the  fact  that 
she  has  not  seen  fit  to  become  a  party  to 
this  suit  and  ask  for  damages  for  the  In- 
juries in  controversy  sustained  by  J.  P.  Rob- 
ertson does  not  affect  the  question  as  to 
whether  or  not  Mrs.  Maggie  Robertson  Is 
entitled  to  recover.  If  Mrs.  Maggie  Robert- 
son was  not  the  lawful  wife  of  J.  P.  Rob- 
ertson, then  in  no  sense  was  she  his  heir, 
within  the  meaning  of  Sayles'  Ann.  Civ.  St. 
1897,  art.  3353a,  providing  that  causes  of  ac- 
tion for  personal  injuries  other  than  those 
resulting  In  death  shall,  upon  the  death  of 
the  person  Injured,  survive  to  and  in  favor 
of  his  heirs  and  legal  representatives.  She 
did  not  sue  as  the  executrix  or  administra- 
trix of  his  estate  for  the  benefit  of  bis  heira 
and  creditors,  but  sought  to  recover,  and 
did  recover,  $2,500  in  her  own  personal  right, 
with  no  evidence  to  support  that  claim  ex- 
cept the  fact  that  she  in  good  faith  married 
and  lived  with  J.  P.  Robertson  as  a  wife, 
and  that  the  cause  of  action  accrued  to  J.  P. 
Robertson  during  the  existence  of  that  re- 
lation. Unquestionably  Mrs.  Annie  Budd,  as 
the  surviving  lawful  wife  of  J.  P.  Robert- 
son, had  an  Interest  In  the  cause  of  action 
asserted  in  this  suit.  Under  the  laws  of 
this  state,  J.  P.  Robertson  did  not  at  bis 
death  leave  two  surviving  lawful  wives. 
Under  the  common  law  the  cause  of  action 
asserted  abated  with  the  death  of  J.  P.  Rob- 
ertson, but  by  article  3353a,  Sayles'  Ann. 
Civ.  St  1897,  It  Is  made  to  survive  to  bis 
heirs  and  legal  representatives.  The  basis 
for  her  contention  that  she  Is  a  legal  repre- 
sentative of  J.  P.  Robertson  is  her  claim 
that  she  acquired  and  owned  a  half  interest 
In  the  cause  of  action  before  bis  death.  I 
deem  It  unnecessary  to  consider  whether  or 
not  such  an  Interest  would  constitute  her  a 
legal  representative  of  J.  P.  Robertson  after 
his  death,  as  I  do  not  believe  she  ever  ac- 
quired such  an  interest.  Her  contention  is 
that,  as  she  was  in  good  faith  his  putative 
wife,  the  cause  of  action  was  community 
property  between  them,  and  each  owned  an 
undivided  one-half  Interest  therein. 

Sayles'  Ann.  Civ.  St  1897,  art  2968,  reads 
as  follows:  "AH  property  acquired  by  ei- 
ther husband  or  wife  during  the  marriage, 
except  that  which  Is  acquired  by  gift  devise 
or  descent  shall  be  deemed  the  common 
property  of  the  husband  and  wife,  and  dur- 
ing the  coverture  may  be  disposed  of  by  the 
husband  only."  By  this  article  of  the  stat- 
ute the  cause  of  action  sued  on  prima  facie 
was  made  the  community  property  of  J.  P. 
Robertson  and  his  wife,  Mrs.  Annie  Budd, 
vesting  in  each  a  half  Interest  therein.    XJor 
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der  repeated  decisions  of  oiir  higher  courts, 
It  Is  a  settled  principle  of  law  that,  when  a 
marriage  is  held  to  be  unlawful,  the  puta- 
tive wife,  who  has  assumed  and  sustained 
that  relation,  believing  la  good  faith  the 
marriage  to  be  lawful,  will  be  entitled  to 
one-half  of  all  property  acquired  by  the 
Joint  labors  of  the  two,  even  in  the  absence 
of  proof  of  the  extent  of  labor  contributed 
by  each.  Barkley  v.  Dumke,  89  Tex.  153,  87 
S.  W.  1147;  Morgan  v.  Morgan,  1  Tex.  Civ. 
App.  315,  21  S.  W.  154;  Lawson  ▼.  Lawson, 
30  Tex.  Civ.  App.  43,  69  S.  W,  246;  Allen  v. 
Allen  (Tex.  Civ.  App.)  105  S.  W.  54;  Chap- 
man V.  Chapman,  16  Tex.  Civ.  App.  383,  41 
S.  W.  533;  Speer  on  the  Law  of  Married  Wo- 
men, I  178. 

The  case  of  Lawson  ▼.  Lawson,  supra, 
was  a  controversy  between  Harry  Lawson 
and  his  putative  wife,  Caroline  Lawson, 
over  certain  property  acquired  by  them  dur- 
ing their  marriage,  Caroline  in  good  faith 
believing  that  the  marriage  was  a  lawful 
marriage;  and  the  finding  of  the  trial  court 
was  as  follows:  "All  the  property  in  con- 
troversy was  acquired  by  the  joint  efforts  of 
Caroline  and  Harry  in  the  same  manner  as 
if  they  had  been  husband  and  wife,  but  in 
•what  proportion  their  respective  labors  con- 
tributed to  snch  accumulation  I  am  unable 
to  say."  A  Judgment  was  rendered  by  the 
trial  court  decreeing  to  Caroline  Lawson 
one-half  the  property  so  acquired,  and,  in 
the  opinion  of  the  Conrt  of  Civil  Appeals  af- 
firming that  Judgment,  the  following  lan- 
gna^  was  used:  "In  the  case  at  bar,  inas- 
much as  plaintiff  was  never  the  lawful  wife 
of  Harry  Lawsoii,  she  could  not  in  any  event 
he  entitled  to  the  full  property  rights  of  a 
wife,  such  as  homestead  rights  in  a  home- 
stead the  separate  property  of  the  husband, 
or  a  one-third  life  estate  in  his  separate 
realty.  But  if  In  good  faith  she  has  entered 
into  the  relation,  the  courts  will  not  refuse 
her  the  Just  fruits  of  the  labor  of  her  bands 
and  permit  the  husband,  who  is  equally 
guilty,  if  either  is,  to  appropriate  the  part- 
nership earnings  to  his  own  use.  That  this 
distinction  has  been  recognized  Is  clear  from 
the  opinion  in  Chapman  v.  Chapman,  16  Tex. 
Civ.  App.  382,  41  S.  W.  543,  cited  by  appel- 
lant, where  the  court  refused  to  award  to 
the  putative  wife  the  full  rights  of  a  wife 
in  property  which  was  a  donation  by  the 
state  to  a  husband  and  to  the  acquisition  of 
which  she  contributed  nothing,  but  did  give 
to  her  a  partnership  Interest  in  personal 
property  acquired  by  their  joint  efforts  dur- 
ing the  existence  of  the  relation.  It  would 
seem  that  good  faith,  whether  resting  in 
mistake  of  fact  or  mistake  of  law,  is  enough 
to  authorize  the  courts  to  treat  the  relation 
as  a  partnership  upon  proof  that  something 
was  actually  contributed  by  each  to  the  ac- 
quisition of  the  property  claimed." 

The  case  of  Morgan  v.  Morgan,  supra,  was 
a  controversy  between'  Susan  H.  Morgan, 
Borvlving  lawful  wife  of  John  E.  Morgan, 


and  his  surviving  putative  wife.  The  prop- 
erty Involved  was  160  acres  owned  by  John 
E.  Morgan  at  the  time  of  his  putative  mar- 
riage, and  other  property  accumulated  after 
that  marriage;  and,  following  an  extensive 
review  of  the  authorities,  the  Court  of  Civil 
Appeals  used  this  language:  "We  are  of 
the  opinion,  therefore,  that.  If  appellant  (the 
putative  wife)  In  good  faith  believed  that 
she  was  the  lawful  wife  of  John  E.  Morgan, 
she  should  not  be  deprived  of  her  right  to 
participate  in  the  property  acquired  through 
their  Joint  efforts,  and  that  she  should  have 
been  allowed  to  prove  that  fact,  and  that 
this  issue  should  have  been  submitted  to  the 
Jury.  Of  course,  this  would  give  appellant 
no  right  to  any  share  in  the  property  which 
John  E.  Morgan  had  at  the  time  of  his  at- 
tempted  marriage  to  her,  whether  such  prop- 
erty be  his  separate  property  or  the  com- 
munity property  of  him  and  his  first  wife. 
This  by  our  statute  would  go  to  his  lawful 
wife  and  child.  Newland  v.  Holland,  45 
Tex.  588." 

It  will  be  noted  that  In  both  cases  last 
discussed,  Morgan  v.  Morgan  and  Lawson  v. 
Lawson,  the  putative  wife  was  given  one- 
half  of  such  property  only  as  had  been  ac- 
quired by  the  Joint  efforts  of  herself  and" 
putative  husband.  Likewise,  in  the  case  of 
Routh  V.  Routh,  57  Tex.  589,  the  property 
Involved  was  acquired  by  the  joint  labor  of 
the  parties  in  the  putative  marriage,  as 
shown  on  pages  593  and  594  of  the  report  of 
that  case. 

In  the  case  of  Barkley  v.  Dumke,  99  Tex. 
153.  87  S.  W.  1148,  the  cases  of  Morgan  v. 
Morgan  and  Lawson  v.  Lawson  are  approv- 
ed, and  the  court  uses  the  following  lan- 
guage: "Therefore  we  think  it  should  be 
taken  as  the  settled  doctrine  in  this  state 
that,  in  case  of  a  marriage  of  the  char- 
acter of  that  in  controversy,  the  putative 
wife,  so  long  as  she  acts  innocently,  has,  as 
to  the  property  acquired  during  that  time, 
the  rights  of  a  lawful  wife."  In  that  case, 
however,  the  property  in  controversy  was 
exclusively  the  property  of  the  putative  wife, 
and,  further  than  the  general  terms  used, 
there  is  nothing  to  indicate  that  the  Supreme 
Court  intended  to  extend  the  doctrine  of  the 
two  cases  of  Morgan  ▼.  Morgan  and  Lawson 
V.  Lawson,  and  to  hold  that  the  putative 
wife  is  entitled  to  one-half  of  the  property 
acquired  by  the  husband  during  the  mar- 
riage, but  which  was  not  acquired  by  the 
joint  efforts  of  the  two.  It  seems  to  the 
writer  that  the  language  quoted  above  from 
the  Supreme  Court,  if  construed  literally  and 
without  limitation,  would  sustain  the  claim 
of  the  putative  wife  to  administer  as  sur- 
vivor of  the  community  upon  all  property  ac- 
quired by  her  and  her  putative  husband  dur- 
ing the  existence  of  the  assumed  relation  of 
husband  and  wife,  contrary  to  the  doctrine 
announced  by  Justice  Williams  in  the  case 
of  Chapman  v.  Chapman,  11  Tex.  Civ.  App. 
392,  32  S.  W.  564,  and  would  also  sustain 


Digitized  by 


Google 


206 


121  SOUTHWESTERN  BEPORTBE. 


(Tei 


the  claim  of  tbe  putative  wife,  In  case  she 
BnrvlTe  blm,  to  an  Inheritable  Interest  in 
property  acquired  by  tbe  busband  during  tbe 
existence  of  the  putative  marriage,  even 
though  acquired  by  gift,  devise,  or  descent. 

In  tbe  case  of  Allen  v.  Allen  (Tex.  Civ. 
App.)  105  S.  W.  64,  by  this  court,  and  107 
S.  W.  628,  by  the  Supreme  Court,  tbe  right 
of  the  putative  wife  to  one-half  the  property 
Involved  was  recognized.  However,  tbe 
property  Involved  In  that  case  consisted  of  a 
tract  of  160  acres  of  land  which  was  bought 
by  the  busband  on  a  credit  and  afterwards 
paid  for  by  money  acquired  by  tbe  putative 
wife  by  gift  from  her  mother,  and  a  block 
of  land  In  the  town  of  Tolar,  which  was  pur- 
chased with  proceeds  of  crops  raised  on  tbe 
'160-acre  tract,  and  all  of  the  property  was 
acquired  during  the  putative  marriage. 

in  tbe  writer's  investigation  of  tbe  deci- 
sions of  our  state,  no  case  has  been  found 
holding  that  property  not  acquired  by  tbe 
joint  labors  of  the  partners  of  a  putative 
marriage  would  be  owned  by  them  Jointly, 
even  though  the  same  might  be  tbe  commu- 
nity property  of  the  husband  and  bis  lawful 
wife  under  article  2968,  above  quoted.  If 
that  question  has  never  been  settled  by  tbe 
decisions  of  our  state,  then  It  was  certainly 
not  Intended  to  be  embraced  In  tbe  language 
of  the  Supreme  Court  In  the  case  of  Barkley 
V.  Dumke,  quoted  above,  "Therefore  we 
think  It  should  be  taken  as  the  settled  doc- 
trine in  this  state,"  etc.    (Italics  mine.) 

It  cannot  be  said  that  tbe  cause  of  action 
In  favor  of  J.  P.  Robertson  accruing  by  rea- 
son of  the  Injuries  he  received  in  the  acci- 
dent in  controversy,  and  Immediately  upon 
tbe  happening  of  the  accident,  was  acquired 
by  tbe  Joint  labors  of  himself  and  Mrs.  Mag- 
gie Robertson.  No  evidence  was  Introduced 
to  show  that  J.  P.  Robertson  ever  entered  in- 
to a  contract  with  Mrs.  Maggie  Robertson 
specifically  conveying  to  her  an  interest  in 
the  cause  of  action,  and  to  say  that  she  had 
such  an  Interest  would  be  to  say  that  such 
an  Interest  accrued  to  her  as  an  Incident  to 
her  marriage  contract 

In  the  case  of  Chapman  v.  Chapman,  11 
Tez.  Civ.  App.  392,  32  8.  W.  564,  Justice  Wil- 
liams, now  of  our  Supreme  Coort,  said: 
"The  right  given  by  our  statutes  to  the  sur- 
vivor of  a  marriage  to  administer  the  estate 
of  tbe  deceased  spouse  and  the  property 
which  belonged  to  them  In  common  (Rev. 
St.  arts.  2166,  2167,  2181)  Is  given  to  blm  or 
her  who  Is  recognized  by  tbe  law  as  the 
lawful  busband  or  wife  of  tbe  deceased,  and, 
as  appellant  was  never  lawfully  married  to 
Thomas  Chapman,  she  bad  not  tbe  right  to 
administer  In  preference  to  any  one  else. 
For  the  same  reason,  there  was  no  commu- 
nity estate,  such  as  Is  contemplated  by  the 
statute,  between  herself  and  the  deceased. 
The  community  estate  is  created  by  law  as 
an  incident  of  marriage,  and  does  not  arise 
from  contract  between  the  parties.  It  is 
created  by  law  only  as  between  those  who 


occupy  towards  each  other  the  relation   of 
busband  and  wife." 

Statutes  governing  the  subject-matter  of  a 
contract  are  as  much  a  part  of  the  contract 
as  though  expressed  therein,  and  in  this 
sense  are  Incidents  to  the  contract  11  Cent. 
Dig.  {  760,  and  authorities  there  cited.  Ob- 
viously, this  announcement  has  reference 
to  contracts  only  which  are  legally  binding. 
Tbe  statutes  defining  property  rights  of  hus- 
band and  wife  became  a  part  of  the  mar- 
riage contract  between  3.  P.  Robertson  and 
bis  lawful  wife,  Mrs.  Annie  Budd,  but  did 
not  become  a  part  of  the  marriage  contract 
between  J.  P.  Rol)ert8on  and  Mrs.  Mag^rle 
Robertson,  as  J.  P.  Robertson  was  not  legal- 
ly capable  of  entering  into  the  last-named 
contract,  and  tbe  same,  therefore,  had  no 
binding  effect  In  law  upon  either  of  the  par- 
ties. 

To  establish  an  arbitrary  rule  that  in  all 
cases  a  putative  wife  is  entitled  to  a  balf 
interest  in  such  a  cause  of  action  as  this,  ac- 
cruing to  her  de  facto  husband,  when  she 
contributes  nothing  to  its  acquisition,  and 
thus  reduce  the  interests  of  the  lawful  wife 
and  children  therein  to  one-tiaif,  regardless 
of  how  short  may  be  the  duration  of  that 
relation,  regardless  of  the  pecuniary  value  of 
such  a  claim,  and  regardless  of  equities, 
even.  In  favor  of  the  lawful  wife,  in  whom 
the  statute  has  vested  a  one-half  Interest  in 
tbe  cause  of  action,  would,  in  my  optaiion. 
extend  protection  to  tbe  putative  wife  fur- 
ther than  Is  warranted  by  our  decisions,  and 
further  than  the  principles  of  equity  would 
require. 

It  would  be  dlfScult,  if  not  impossible,  to 
determine  bow  much  the  efforts  of  eacb 
partner  to  a  putative  marriage  contract  bad  * 
contributed  to  the  purchase  of  property  ac- 
quired by  tbe  Joint  latrars  of  both,  and  It  is 
well  settled  that,  in  the  absence  of  proof  of 
an  agreement  to  a  contrary  elfect  parties  to 
a  partnership  will  be  held  to  l>e  equal  part- 
ners. Likewise,  parties  contributing  'to  the 
purchase  of  property  for  their  Joint  use  and 
benefit,  but  not  as  partners  strictly  8peakli;g, 
are  presumed  to  own  tbe  same  in  equal  in- 
terests, in  the  absence  of  proof  that  one  con- 
tributed more  than  another,  or  that  by  con- 
tract between  them  it  was  agreed  that  the 
interest  of  one  should  be  greater  than  that  of 
another.  Upon  this  theory  the  decisions 
above  cited  and  discussed,  holding  that  prop- 
erty acquired  by  the  Joint  labors  of  the  par- 
ties to  a  putative  marriage  is  owbed  by 
them  in  equal  interests,  can  be  sustained 
without  attaching  to  such  a  marriage  con- 
tract tbe  incidents  attached  by  our  statutes 
to  a  lawful  marriage  contract.  If  some  of 
tbe  statutory  incidents  of  a  lawful  marriage 
contract  are  to  be  held  incidents  of  a  puta- 
tive marriage  contract  also,  I  can  perc^ve 
no  valid  reason  why  all  of  those  incidents 
should  not  so  attach,  and  thus  give  tbe  puta- 
tive wife  tbe  right  to  plead  coverture  against 
her  contracts  other  tlian  for  necessaries  and 
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for  the  benefit  of  her  separate  estate,  and  In- 
heritable Interest  In  the  separate  estate  of 
the  husband,  homestead  rights,  and  all  other 
rights  given  by  statute  to  a  lawful  wife.  If 
some  of  these  rights  are  to  attach  to  the  pu- 
tative marriage  contract  as  incidents  there- 
to, and  others  denied,  where  shall  the  bound- 
ary line  be  drawn  between  such  as  do  and 
such  aa  do  not  so  attach? 

The  fact  that  Mrs.  Maggie  Robertson  nurs- 
ed J.  P.  Robertson  in  bis  illness  resulting 
from  the  injuries  for  which  this  suit  was 
prosecuted  would  no  more  entitle  her  to  an 
interest  in  the  cause  of  action  than  would 
the  services  rendered  by  his  physician  In 
treatment  for  the  same  injuries  vest  in  him 
the  right  to  recover  for  the  Infliction  of 
those  injuries. 

For  the  reasons  above  noted,  I  believe  that 
the  Judgment  in  favor  of  Mrs.  Maggie  Rob- 
ertson should  be  reversed,  and,  as  to  her. 
Judgment  should  be  here  rendered  in  favor 
of  appellant. 


ST.  LOUIS,  S.  F.  &  T.  RY.  CO.  v.  WALL. 

(Court  of  Civil   Appeals  of  Texas.     May  15, 
1909.    Rehearing  Denied  June  12,  1009.) 

Appeai.  and  Ebbob  (J  938*)— Review— Pbe- 
BtrupTioNS— Statement  of  Facts. 

Where  the  statement  of  facts,  prepared  by 
the  court  on  the  parties  filing  to  agree  on  a 
statement,  discloses  that  the  testimony  of  cer- 
tain witnesses  was  stricken  out  by  having  pen- 
cil marks  drawn  entirely  across  the  same,  the 
statement  will  be  treated  as  though  such  wit- 
nesses bad  never  testified,  though  the  indorse- 
ment, to  the  effect  that  the  parties  bad  failed 
to  agree  on  a  statement  of  facts,  and  the  official 
signature  of  the  county  judge,  and  also  some  of 
the  testimony  of  the  witnesses,  is  written  in 
ink ;  the  court  not  being  at  liberty  to  assume 
that  interlineations  and  erasures  made  with  pen- 
cil were  made  improperly. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3799;    Dec.  Dig.  $  938.*] 

Appeal  from  Hardeman  County  Court;  J. 
C.  Marshall,  Judge. 

Action  by  E.  J.  Wall  against  the  St.  Louis 
San  Francisco  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  and  cause  remanded  for  an- 
other trial. 

See,  also,  118  S.  W.  131. 

Decker  &  Clarke,  C.  H.  Toakum,  and  H. 
M.  Chapman,  for  appellant  M.  M.  Hankins, 
for  appellee. 

SPEER,  J.  In  this  case  we  certified  to  the 
Sopreme  Court  whether  or  not  we  were  au- 
tliorlzed  to  consider  the  original  statement 
of  facts,  not  incorporated  in  the  transcript, 
stating  at  the  same  time  that  there  were  er- 
rors, for  which  the  Judgment  must  be  re- 
versed, if  such  statement  was  to  be  consider- 
ed. The  Supreme  Court  have  answered  that 
qoestlon  In  the  affirmative  (St.  L.,  S.  F.  &  T. 
By.  Co.  V.  Wall,  118  8.  W.  131),  and  we 


therefore  proceed  to  a  disposition  of  the 
case  in  the  light  of  the  statement  of  facts. 

The  action  is  one  by  appellee  against  ap- 
pellant to  recover  damages  for  the  defend- 
ant's negligence  in  burning  the  grass  on  about 
200  acres  of  land.  There  was  a  trial  before 
the  court,  resulting  in  a  Judgment  for  the 
plalntlfl:  for  $257.00.  AH  of  appellant's  as- 
asslgnments  of  error.  In  one  form  or  another, 
attack  the  Judgment  as  being  contrary  to  the 
evidence,  and  the  third,  which  we  find  it  nec- 
essary to  sustain,  specifically  submits  that 
the  Judgment  is  not  supported  by  the  evi- 
dence, in  that  the  evidence  falls  to  show 
that  defendant  caused  the  burning  of  said 
grass.  To  this  appellee  replies  that  the  tes- 
timony of  the  witnesses  James  Jones  and  J. 
M.  Christie  shows  that  appellant's  passing 
engines  did  set  fire  to  appellee's  grass  land; 
but  an  examination  of  the  statement  of  facts, 
which  appears  to  have  been  prepared  by  the 
court  upon  the  parties'  falling  to  agree  upon 
a  statement,  discloses  that  the  testimony  of 
these  two  witnesses  is  stricken  out  by  having 
pencil  marks  drawn  entirely  across  the  same, 
and  we  are  therefore  compelled  to  treat  the 
statement  as  though  these  witnesses  had  nev- 
er testified.  While  the  indorsement,  to  the 
effect  that  the  parties  had  failed  to  agree  up- 
on a  statement  of  facts,  and  official  signature 
of  the  county  Judge,  are  written  in  pen  and 
ink,  and  also  some  of  the  testimony  of  the 
witnesses  is  thus  written,  and  other  inter- 
lineations and  the  erasures  already  referred 
to  are  made  with  pencil,  yet  we  are  not  at 
liberty  to  assume  that  this  has  been  done  im- 
properly; but  we  must  treat  the  statement 
as  we  find  it.  With  the  testimony  of  the  wit- 
nesses Jones  and  Christie  eliminated,  there 
is  absolutely  nothing  in  the  statement  to  In- 
dicate that  appellant  ever  set  fire  to  appel- 
lee's gross. 

The  Judgment  must  therefore  be  reversed, 
and  the  cause  remanded  for  another  trial. 


SPANN  T.  KING  et  al. 

(Court  of  Civil   Appeals  of  Texas.     May  15, 

1909.     Rehearing  Denied  June  12,  1909.) 

Mechanics'  Liens  (§  122*)— Notice  of  Ac- 
count —  Statdtoky  Provisions  —  Compli- 
ance. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art. 
3298,  requiring  service  of  written  notice  on 
the  owner  or  his  agent  or  representative  of  each 
item  of  the  account  for  materials  furnished  as 
a  condition  precedent  to  the  attaching  of  a 
lien,  service  by  the  materialman  on  the  owner 
of  a  copy  of  the  contract  with  the  contractor 
to  furnish  the  materials  and  of  a  copy  of  the 
account  filed  with  the  county  clerk  was  not  a 
sufiicient  compliance  with  the  statute  to  effect 
a  lien  on  the  property. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  f  165;    Dee.  Dig.  {  122.*] 

Appeal  from  District  (3ourt,  Fisher  County. 

Action  by  N.  W.  King  and  others  against  J. 

A.  Spann.     From  the  Judgment,  Spann  ap- 
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peals.    Affirmed  in  part,  and  reversed  in  part 
and  rendered. 

Beall  Bros.  8c  McDugald,  for  appellant 
Cunningham  &  Oliver,  MeCrea  &  Kirk,  and 
Yantis  &  Hughes,  for  appellees. 

DUNKLIN,  J.  On  July  15,  1907,  N.  W. 
King  contracted  with  J.  A.  Spann  to  erect  a 
house  for  the  latter  according  to  certain 
plans  and  specifications,  and  to  furnish  all 
necessary  materials  therefor.  Originally  the 
contract  price  for  the  house  was  $5,000,  but 
afterwards,  by  agreement  between  the  par- 
ties, certain  changes  were  made  in  the  orig- 
inal plans,  necessitating  additional  expense 
to  the  contractor,  in  consideration  for  which 
Spann  contracted  to  pay  King  the  sum  of 
$750  additional  to  the  original  contract  price 
of  $5,000.  King  proceeded  with  the  work  of 
constructing  the  house,  but,  failing  to  finish 
It  in  accordance  with  the  terms  of  the  con- 
tract, Spann  terminated  the  contract,  and 
completed  It  at  his  own  expense  In  excess  of 
the  contract  price.  He  then  sued  King  and 
the  sureties  on  the  bond  which  the  latter  had 
given  for  the  faithful  performance  of  the 
building  contract,  and  the  Gray  Lumber  Com- 
pany Intervened,  praying  for  Judgment 
against  King  for  material  furnished  him  and 
used  in  the  building,  and  also  for  foreclosure 
of  an  alleged  materialman's  lien  therefor  on 
the  building  and  lots  upon  which  it  was  con- 
structed. Upon  the  trial  Spann  recovered 
Judgment  against  King  and  his  bondsmen  for 
damages  In  the  sum  of  $1,500  for  the  breach 
of  the  building  contract,  and  the  Gray  Lum- 
ber Company  recovered  Judgment  against 
King  for  $2,506.90  for  the  material  furnish- 
ed King,  with  a  foreclosure  of  lien  for  that 
amount  on  the  house  and  lots.  Spann  has 
appealed  from  this  Judgment  of  foreclosure 
only,  and  no  appeal  has  been  prosecuted  by 
any  of  the  defendants. 

The  material  used  by  King  in  the  construc- 
tion of  the  house  was  purchased  by  him  from 
the  Gray  Lumber  Company  under  a  written 
contract  between  these  parties  dated  July  25, 
1906,  by  the  terms  of  which  the  Gray  Lumber 
Company  agreed  to  furnish  to  King  such  ma- 
terial as  might  be  necessary  for  the  building 
at  the  market  prices,  and  King  agreed  to  pay 
for  the  same  upon  the  completion  of  the 
building,  but  the  contract  did  not  stipulate 
for  any  particular  character  or  Quality  or 
quantity  of  said  material.  Acting  under  this 
contract,  the  lumber  company  furnished  to 
King  building  material  of  the  market  value 
of  $2,506.90,  which  was  used  by  King  in  the 
construction  of  the  house,  and  on  December 
26,  1907,  filed  Its  account  for  said  material 


as  a  Hen  upon  the  house  and  lots  upon  which 
it  was  erected ;  the  same  being  filed  with  the 
county  clerk  of  Fisher  county.  Attached  to 
the  account  was  an  affidavit  of  George  C. 
Wright,  as  the  general  manager  of  the  lum- 
ber company,  which  was  In  substantial  com- 
pliance with  the  statute,  except  that  It  fail- 
ed to  state  that  the  lumber  company  had  giv- 
en to  Spann  or  bis  agent  or  representative 
notice  In  writing  of  each  Item  of  said  ac- 
count as  the  same  was  furnished  to  King,  aa 
required  by  Sayles'  Ann.  Civ.  St.  1897,  art. 
3298.  In  lieu  of  that  allegation,  the  affidavit, 
following  an  averment  of  the  execution  of  the 
contract  by  King  to  buy  the  material  from 
the  lumber  company,  above  mentioned,  con- 
tained this  allegation :  "The  said  J.  A.  Spanii 
as  well  as  his  agent  ot  representative  J.  O- 
Quattlebaum  well  knew  of  said  contract  and 
also  knew  the  said  Gray  Lumber  Company- 
was  furnishing  said  material  for  the  erection 
of  said  bouse  by  the  said  King,  and  affiant 
says  he  has  also  mailed  to  said  J.  A.  Spann's 
agent  or  representative,  J.  O.  Quattlebaum,  a 
copy  of  the  account  hereto  attached."  Dur- 
ing the  progress  of  the  work  done  by  King  on 
the  building,  Spann  made  payments  to  him 
under  the  contract  aggregating  $3,000,  the  last 
payment  having  been  made  the  latter  part  of 
November,  1007,  but  after  that  date  Spann 
made  no  further  payments  to  King.  The  on- 
ly notice  ever  served  by  the  Gray  Lumber 
Company  on  Spann  as  a  basis  for  a  Hen  on 
the  house  and  lots  was  a  copy  of  its  contract 
with  King  to  furnish  him  the  material,  above 
referred  to,  which  was  mailed  to  Spann  as 
soon  as  it  was  executed,  and  a  copy  of  the 
account  filed  with  the  county  clerk  above  re- 
ferred to,  which  was  mailed  to  Spann  on  or 
about  December  23,  1907,  after  Spann  had 
paid  to  King  the  $3,000  above  mentioned. 
The  facts  above  found  were  established  by 
uncontroverted  evidence,  and  they  clearly 
show  that  intervener  failed  to  comply  with 
the  statutory  requirements  necessary  to  fix 
a  lien  on  the  property,  and  that  no  such  Hen 
should  have  been  decreed.  Sayles'  Ann.  Civ. 
St  1897,  arts.  3296,  3298,  3310;  Dudley  v. 
Jones,  77  Tex.  69,  14  S.  W.  335 ;  Fall  v.  Nich- 
ols, 43  Tex.  Civ.  App.  582,  97  S.  W.  145. 

Accordingly,  the  Judgment  of  the  trial 
court  fixing  and  foreclosing  a  Hen  in  favor  of 
the  Gray  Lumber  Company  against  the  house 
and  lots  upon  which  the  same  was  erected  is 
reversed,  and  Judgment  is  here  rendered  that 
said  intervener  take  nothing  of  plaintlflt,  J.  A. 
Spann,  that  Intervener's  prayer  for  a  decree 
fixing  and  foreclosing  a  lien  on  said  property 
be  and  the  same  is  hereby  denied,  but  in  all 
other  respects  the  Judgment  ot  the  trial  court 
is  affirmed. 
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WATSON  T.  DODSON. 

(Court   of  Civil'  Appeals   of   Texas.     July   8, 
1909.) 

WrraESSEB  (S  178*)— Competency— "Tbansao- 

TIOR8  WITH  Decedent." 

Savles'  Ann.  Civ.  8t.  1897,  art.  2302,  pro- 
vides that,  in  an  action  by  a  personal  repre- 
■entative,  neither  party  shall  be  allowed  to  tes- 
tify against  the  other  as  to  any  transaction 
with,  or  statement  by,  decedent,  unless  called 
to  testify  thereto  by  the  opposite  party.  In 
an  action  on  an  instrument,  certifying  that  de- 
fendant had  received  specified  sums  of  money  to 
loan  for  plaintiff's  intestate,  and  that  he  had 
advanced  to  her  specified  sums,  leaving  a  bal- 
ance due  her,  the  administrator  asked  defend- 
ant whether  the  instrument  was  in  his  hand- 
writing, to  which  he  answered  it  was.  There- 
upon defendant's  counsel  offered  to  prove  that 
defendant  had  made  a  mistake  -  in  the  instru- 
ment, and  that  he  should  have  credited  himself 
with  a  certain  additional  sum,  which  evidence 
was  excluded  as  relating  to  a  transaction  be- 
tween decedent  and  defendant  Held  that,  not- 
withstanding the  instrument  was  a  "transaction 
with  decedent"  within  article  2302,  ^et  de- 
fendant, having  been  called  by  the  administra- 
tor to  testify  to  a  part  of  the  transaction,  should 
have  been  permitted  to  testify  to  the  whole  of  it. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  S  178.* 

For  otJier  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7061,  7062.] 

Appeal  from  District  Conrt,  Palo  FInto 
County;  W.  J.  Oxford,  Judge. 

Action  by  D.  S.  Dodson,  administrator  of 
the  estate  of  Pallie  Watson,  deceased, 
against  F.  M.  Watson.  Judgment  for  plaln- 
OS,  and  defendant  appeals.  Reversed  and 
remanded. 

Oroes  &  Allen,  McCall  ft  McCall.  and  John 
H.  Eaton,  for  appellant  F.  O.  McKlnsey 
and  Albert  Stevenson,  for  appellee. 

8PEER,  J.  This  case  has  been  once  be- 
fore appealed  to  this  court  under  the  style 
of  Watson  v.  Parker,  and  will  be  found  re- 
ported In  111  S.  W.  at  page  771.  The  issues 
were  substantially  the  same  as  those  made 
on  the  former  appeal,  and  on  the  last  trial 
there  was  a  verdict  and  Judgment  in  favor 
of  the  plaintiff,  Dodson,  for  a  sum  which, 
together  with  Interest,  amounted  to  ^6,325.20. 

By  a  proper  bill  of  exceptions  It  is  shown 
that  appellee  called  appellant  to  the  witness 
stand,  and  asked  him  whether  or  not  the 
receipt  dated  October,  1890,  a  copy  of  which 
is  set  oat  In  the  opinion  on  the  former  ap- 
peal, was  in  his  handwriting,  and  the  appel- 
lant answered  that  it  was.  Thereupon  bis 
counsel  offered  to  prove  that  he  made  a  mis- 
take In  writing  the  same,  and  that  he  should 
have  credited  himself,  in  addition  to  the 
credits  therein  shown,  with  the  sum  of 
12.600,  the  amount  paid  by  him  for  the  Ket- 
chom  land  for  Pallie  Watson;  that  be  failed 
to  insert  said  amount  Ui  said  receipt  be- 
cause be  supposed  the  deed  made  to  Pallie 
Watson  showed  that  he  paid  said  amount 
for  her.    This  testimony  was  excluded  upon 


tbe  objection  of  appellee  that  it  was  a  trans- 
action between  the  defendant  and  tbe  de- 
ceased, Pallie  Watson,  and  that  the  same 
was  Immaterial  to  any  issue,  and  not  admis- 
sible in  evidence.  In  this  ruling  we  think 
the  court  erred.  Article  2302,  Sayles'  Ann. 
Civ.  St  1897,  is  as  follows:  "In  actions  by 
or  against  executors,  administrators  or 
guardians,  in  which  Judgment  may  be  ren- 
dered for  or  against  them  as  such  neither 
party  shall  be  allowed  to  testify  against  the 
others  as  to  any  transaction  with,  or  state- 
ment by,,  the  testator,  intestate  or  ward,  un- 
less called  to  testify  thereto  by  tbe  opposite 
party;  and  tbe  provisions  of  this  article 
shall  extend  to  and  include  all  actions  by  or 
against  tbe  heirs  or  legal  representatives  of 
a  decedent  arising  out  of  any  transaction 
with  such  decedent"  That  the  written  In- 
strument sued  on  in  this  case,  and  about 
which  appellant  was  interrogated,  constitut- 
ed a  transaction  with  the  deceased,  Pallie 
Watson,  within  the  meaning  of  the  foregoing 
article  we  have  no  doubt  Appellant,  then, 
would  not  have  been  allowed  to  testify  re- 
garding this  instrument  unless  called  by  the 
opposite  party;  but,  having  been  called  by 
appellee  to  testify  to  a  part  of  this  transac- 
tion, undoubtedly  he  should  have  been  per- 
mitted to  testify  to  tbe  whole  of  It  upon 
cross-examination  by  bis  counsel.  It  hi  fla- 
grantly unjust  to  permit  appellee  to  go  into 
the  transaction,  and,  by  proving  that  the  in- 
strument was  In  appellant's  own  handwrit- 
ing, thereby  to  strengthen  his  contention 
that  no  mistake  had  been  made,  and  yet  to 
deny  appellant  the  privilege  of  testifying  that 
he  bad  made  a  mistake.  The  issue  of  mutual 
mistake  in  tbe  instrument  was  in  the  case, 
and  constituted  appellant's  chief  defense.  As 
tending  to  disprove  this  defense,  appellee  in- 
troduced tbe  evidence  under  consideration, 
and  In  doing  so  entered  into  a  field  tbe  gate 
to  which  was  closed  to  appellant  by  statute, 
unless  opened  by  the  opposite  party.  But, 
having  been  thus  opened,  appellant  should  be 
allowed  to  explore  it  fully,  under  well-de- 
fined rules  of  evidence. 

We  find  no  other  error  in  tbe  record,  but 
for  the  one  discussed  the  Judgment  is  re- 
versed, and  tbe  cause  remanded  for  another 
trial. 


ELLIOTT   V.   MORRIS. 

(Court  of  Civil  Appeals  of  Texas.     March  12, 
1908.    On  Rehearing,  April  9,  1908.) 

1.  JcDOMENT  (J  682*)— Conclusiveness— Par- 
ties Concluded. 

A  judgment  in  trespass  to  try  title  is  not 
conclusive  on  defendant's  prior  grantee,  who  was 
not  made  a  party  to  the  suit,  and  who  bad  no 
connection  therewith,  except  as  his  partner,  in 
a  firm  dissolved  prior  to  the  commencement  of 
the  action,  without  authority  took  part  in  the 
trial,  and  except  as  surety  on  defendant's  bond 
on  appeal  from  tbe  Judgment,  executed  because 
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defendant,  who  had  no  other  land,  was  indebted 
ro  the  grantee,  who  at  that  time  had  no  no- 
lice  of  the  execution  of  the  deed. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1203 ;   Dec.  Dig.  S  682.*] 

2.  Judgment  (|  682*)— Conclusiveness— Pab- 
TiEiS  Concluded. 

Saylta'  Ann.  CHv.  St.  189T,  art.  6275,  pro- 
viding that  any  final  judgment,  in  a  suit  to  re- 
cover real  estate,  shall  be  conclusive  on  the 
party  against  whom  it  is  recovered,  and  all  per- 
sons claiming  under  him  by  title  arising  alter 
the  commencement  of  the  action,  restricts  the 
conclusive  effect  of  a  judgment  to  the  parties 
in  legal  effect  before  the  court ;  and  the  judg- 
ment against  a  defendant  is  not  conclusive  on 
liis  prior  grantee  not  made  a  party  to  the  suit, 
and  not  taking  part  therein. 

[E2d.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1203 ;   Dec.  Dig.  {  682.*] 

3.  MoBTOAQEs  (I  82*)— Deeds  Absolute  if( 
Form  as  Mobtqaoes. 

Where  a  creditor  wrote  the  debtor  offering 
a  price  for  his  land,  requesting  him  to  go  to  an 
attorney  to  prepare  a  deed,  and  the  debtor  went 
to  the  attorney  and  executed  a  deed  to  the  cred- 
itor, and  delivered  the  same  to  the  attorney, 
and  there  was  nothing  to  show  that  the  deed 
was  intended  to  operate  as  a  mortgage,  the  deed 
absolute  in  form  must  be  construed  as  a  deed. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  60;   Dec.  Dig.  {  32. *J 

4.  Tbial  (J  251*);— Inbtbuctions. 

Where  plaintiff  alleged  facts  entitling  him 
to  the  foreclosure  of  a  deed  operating  as  a 
mortgage,  on  the  court  finding  that  the  deed  ab- 
solute m  form  was  a  mortgage,  and  defendant 
neither  alleged  nor  proved  facts  defeating  the 
foreclosure,  an  instruction  to  find  for  defend- 
ant, on  finding  that  the  deed  was  intended  as 
security  only,  was  erroneous. 

[Ed.  Note.— For  other  cases,  sec  Trial,  Cent. 
Dig.  i§  587-S95;   Dec.  Dig.  {  251.*] 

.">.  Trespass  to  Tby  Title  (8  8*)— Title  of 
Plaintiit— Evidence  to  Defeat. 

In  trespass  to  try  title  by  a  grantee  of 
I  he  purchaser  of  the  land  from  the  state,  de- 
fendant cannot  show  that  the  purchaser  perpe- 
trated a  fraud  on  the  state,  without  showing  a 
right  in  himself  to  the  land  other  than  through 
the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  $  11 ;   Dec.  Dig.  {  8.*] 

Appeal  from  District  Conrt,  Nolan  County ; 
James  L.  Shepherd,  Judge. 

Action  by  J.  A.  Elliott  against  I.  C.  Morri& 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

See  43  Tex.  Civ.  App.  482,  88  S.  W.  220. 

Orrlck  &  Terrell,  for  appellant  Wagstaft 
&  Davidson,  for  appellee. 

WILLSON,  C.  J.  The  suit  was  brought  by 
iippellant  against  appellee  to  try  the  title  to 
section  No.  34,  in  block  No.  20,  situated  in 
Nolan  county,  and  surveyed  for  the  benefit  of 
the  public  Bcbools  by  virtue  of  a  certificate 
issued  to  the  Texas  &  Pacific  Railway  Com- 
pany. It  does  not  appear  from  the  record 
when  the  suit  was  commenced.  Appellee's 
first-amended  original  answer  was  filed  No- 
vember 14,  1905,  and  consisted  of  a  general 
denial,  a  plea  of  not  guilty,  a  plea  of  res  ad- 
judlcata,  and  a  plea  of  title  under  the  tbree- 
vear  statute  of  limitation.  In  accordance  with 


the  verdict  of  a  jury  on  April  5,  1907,  a  Judg- 
ment was  rendered  In  favor  of  appellee. 

The  evidence  shows,  and  we  find  as  facts: 
That  the  land  was  patented  to  one  W.  C.  Lo- 
gan November  14,  1900,  as  the  purchaser 
thereof  from  the  state,  in  accordance  with  the 
provisions  of  the  act  of  1895  (Oen.  Laws  1895, 
p.  63,  c.  47)  and  the  act  of  1897  (Gen.  Laws, 
1897,  p.  184,  c.  129).  That  on  January  4, 
1901,  appellant  from  Arlington  wrote  to  Lo- 
gan at  Merkel  as  follows:  "Your  letter  to 
hand.  Will  say  that  I  can't  say  Just  when 
I  will  be  out  Now,  W.  C,  you  have  a  pat- 
ent to  34.  I  will  give  you  12.25  per  acre.  If 
you  don't  want  to  take  tbe  price  I  would  like 
to  have  some  showing  for  what  you  owe  me. 
If  you  will,  I  wish  you  would  go  to  Beall  & 
Beall  and  fix  this  up  some  way."  That  the 
Beall  &  Beall  referred  to  in  the  letter  was  a 
firm  of  lawyers  doing  business  In  Sweetwater, 
and  as  such  had  been  representing  appellant 
That  on  January  21,  1901,  Logan  banded  to 
W.  W.  Beall,  a  member  of  said  firm  of  Beall 
&  Beall,  the  letter  quoted  above,  and  stated 
that  he  wished  to  convey  the  land  to  api>el- 
lant  That  Beall  thereupon  prepared  a  deed 
to  be  executed  by  Logan,  conveying  the  land 
to  appellant  and  W.  F.  Elliott  jointly.  That 
said  W.  F.  Elliott  and  appellant  had  been 
partners  in  busluees,  and  Beall  so  prepared 
the  deed  on  tbe  supposition  that  Logan  wish- 
ed to  convey  to  the  partnership.  That,  as  so 
erroneously  prepared,  the  deed  was  executed 
by  Logan,  and  delivered  to  Beall  for  appel- 
lant That  Beall  placed  the  deed,  with  other 
papers  belonging  to  appellant  In  bis  (Beall's) 
office,  which  with  Its  contents,  including  the 
deed,  was  destroyed  by  fire  in  December. 
1901.  That  at  the  time  it  was  executed 
Beall  did  not  then  advise  appellant  that  Lo- 
gan had  executed  tbe  deed,  and  appellant  did 
not  learn  of  its  execution  until  tbe  fall  of 
1903.  That  November  23,  1903,  In  lien  of  the 
destroyed  deed,  Logan  made  another  deed. 
conveying  the  land  to  appellant  That  to  cor- 
rect the  error  In  the  original  deed  from  Logan 
to  appellant,  whereby  the  land  was  conveyed 
to  him  and  W.  F.  Elliott  jointly,  the  latter, 
by  an  Instrument  executed  March  3,  1904,  re- 
leased to  appellant  his  Interest  in  the  land. 
That  on  February  7,  1901,  appellee  brought 
suit  against  Logan  to  try  tbe  title  to  tbe 
land,  which  on  a  trial  had  April  18,  1901,  re- 
sulted In  a  Judgment  In  favor  of  appellee  for 
the  land.  And  that  an  appeal  perfected  from 
this  judgment  was  not  prosecuted,  and  the 
same  was  on  March  8,  1902,  afllrmed  on  cer- 
tificate. 

On  a  former  appeal  of  this  case  the  Court 
of  CMl  Appeals  for  tbe  Second  District,  on 
testimony  tbe  same,  apparently,  as  the  testi- 
mony in  the  record  on  this  appeal,  held  that 
the  Instrument  executed  by  Logan  January 
21,  1901,  and  delivered  to  Beall  for  appel- 
lant, thereupon  became  effective  as  a  deetl. 
and  operated  to  pass  to  appellant  the  legal 
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title  to  the  land.  98  S.  W.  221.  We  now  con- 
cur tn  the  conclusion  then  reached  by  that 
court.  On  that  appeal  the  case  was  remand- 
ed for  a  new  trial  because  the  trial  court 
had  made  no  finding  on  appellee's  plea  of 
res  adjudlcata.  On  the  trial  resulting  In  the 
judgment  from  which  this  appeal  Is  prosecut- 
ed, the  Issue,  with  others,  was  submitted  to 
the  Jury,  and  a  general  verdict  In  appellee's 
favor  was  returned. 

The  Judgment  relied  upon  as  being  conclu- 
sive of  the  controversy  between  the  parties  to 
this  suit  was  rendered  April  18,  1901,  in 
a  statutory  action  of  trespass  to  try  title 
brought  by  appellee  against  appellant  Febru- 
ary 7, 1901.  On  the  face  of  the  record  of  that 
suit  appellant  was  not  a  party  to  It.  The 
contention  on  the  trial  of  this  suit  was  that 
he  bad  employed  counsel  and  assisted  In  the 
defense  of  that  suit,  and  that  thereby,  while 
not  a  nominal,  he  became  a  real,  party  to  the 
•nit,  and  so  was  condnded  by  the  Judgment 
rendered  therein.  If  we  concurred  in  appel- 
lee's view  of  the  law,  we  would  doubt  the 
sufficiency  of  the  evidence  in  the  record  be- 
fore as  to  support  a  finding  that  appellant 
was  concluded  by  the  Judgment  Personally 
be  bad  not  employed  counsel  to  defend  the 
suit  prior  to  its  trial,  nor  in  any  way  assist- 
ed in  trying  or  preparing  It  for  trial.  Person- 
ally he  was  not  present  when  it  was  tried. 
Hia  connection.  If  any,  with  that  suit  before 
It  was  tried  was  through  tils  brother  W.  F. 
Elliott.  The  latter,  with  Logan,  employed  an 
attorney  to  defend  the  suit,  and  was  present 
and  assisted  in  its  trial.  Appellant  and  W.  F. 
EUlott  prior  to  1899  had  been  partners  In 
business,  and  It  may  be  assumed  together,  as 
partners,  were  then  interested  in  transactions 
had  with  Logan  respecting  the  land  In  con- 
tnrreray  and  other  lands.  If  that  partner- 
ship had  existed  at  the  time  W.  F.  Elliott 
took  the  part  he  was  shown  to  have  taken 
in  the  defense  of  the  Morris  suit,  and  If  that 
partnersliip  had  then  owned  the  Interest  in 
the  land  which  appellant  by  his  suit  Is  now 
seeking  to  recover,  It  might  well  be  contended 
that  appellant  was  bound  by  said  W.  F.  El- 
liott's acts.  But  appellant  testified  that  the 
partnership  between  himself  and  W.  F.  El- 
liott ceased  to  exist  in  1899,  long  before  the 
commencement  of  Morris'  suit  against  Logan. 
There  is  nothing  In  the  record  to  contradict 
bis  testimony  in  this  particular,  except  an 
allegation  in  the  petition,  in  a  suit  filed  No- 
vember 8,  1002,  Dy  Logan,  "Suing,"  it  recites, 
"(or  himself  and  for  the  use  and  benefit  of  W. 
P.  and  J.  A.  Elliott"  against  one  Armstrong, 
for  damages  for  an  allied  failure  to  properly 
prosecute  an  appeal  taken  by  Logan  against 
tbe  Judgment  rendered  in  the  Morris  suit; 
tbat  they  then  were,  and  before  that  time 
had  been,  partners  in  tbe  land  transactions 
with  Logan.  Tbe  allegation  In  the  petition 
referred  to,  which,  for  anything  to  the  con- 
trary appearing  in  the  record,  may  have  been 
made  without  appellant's  consent  or  knowl- 
edge, ongbt  not  to  be  given  weight  as  evi- 


dence contradicting  his  testimony.  There  Is 
in  the  record  no  evidence  that  W.  F.  Elliott, 
in  any  other  way  than  as  appellant's  partner, 
had  been  authorized  to  act  for  him  In  any- 
thing he  (W.  F.  Elliott)  had  done  in  connec- 
tion with  the  defense  of  the  Morris  suit.  No 
reason,  therefore,  is  apparent  why  appellant 
should  be  held  to  be  bound  by  acts  or  con- 
duct of  his  brother  in  connection  with  the 
suit.  So  it  may  be  said  there  is  an  absence 
in  the  record  of  evidence  sufficient  to  sup- 
port tbe  contention  that  at  the  time  of  the 
trial  of  the  Morris  suit,  appellant  had  in  any 
manner  had  any  connection  with  it.  After 
that  suit  was  tried,  however,  it  appears  that 
appellant  became  a  surety  on  Logan's  bond 
on  his  appeal  from  the  Judgment  rendered, 
and  interested  himself  in  an  effort  to  have 
tbe  Judgment  against  Logan  reviewed  by  the 
appellate  court  This  seems  to  have  been  his 
only  connection  with  that  litigation.  He  was 
then  ignorant  of  the  fact  that  the  land  had 
been  conveyed  to  him  by  Logan's  deed  of  Jan- 
uary 21, 1001,  and  explained  the  interest  tak- 
en by  him  in  the  suit  by  tbe  statement  that 
Logan  was  indebted  to  him,  was  insolvent, 
and  owned  no  property,  other  than  the  land, 
to  which  he  could  look  for  his  debt  We  do 
not  think,  in  any  view  of  the  law,  tbat  the 
connection  appellant  was  shown  to  have  had 
with  tbe  suit  after  it  had  been  finally  tried 
should  be  held  to  operate  to  conclude  him 
from  asserting  the  title  he  is  here  asserting 
to  the  land. 

But  there  Is  another  view,  precluding  such 
a  result  to  be  taken  of  the  case.  The  Morris 
suit  against  Logan  was  the  statutory  action 
of  trespass  to  try  title.  The  law  then  and 
now  in  force  declared  that  "any  final  Judg- 
ment rendered  In  any  action  for  the  recovery 
of  real  estate  hereafter  commenced  «hall  be 
inclusive  as  to  the  title  or  right  of  posses- 
sion established  in  such  action  upon  tbe 
party  against  whom  it  Is  recovered,  and  up- 
on all  persons  claiming  from,  through  or  un- 
der such  party,  or  by  title  arising  after  the 
commencement  of  such  action."  Sayles'  Ann. 
Civ.  St  1897,  art  5275.  Construing  tiie 
statute  quoted.  Chief  Justice  Stayton,  in 
Stout  V.  Tanl,  71  Tex.  444,  9  8.  W.  329. 
says:  "This  restricts  the  conclusive  effect 
of  the  Judgment  to  the  parties  in  legal  ef- 
fect before  the  court  where  It  is  rendered, 
makes  certain  by  the  record  tbe  extent  and 
effect  of  the  Judgment,  and  avoids  all  un- 
certainty'in  reference  to  such  Judgments  as 
would  result, If  evidence  outside  the  reeord 
might  be  resorted  to  for  tbe  purpose  of  show- 
ing who  are  bound  by  a  judgment  or,  In 
other  words,  who  were  parties  to  the  action. 
It  establishes  a  rule  consistoit  with  the  prin- 
ciple of  Justice,  which  denies  tfect  to  a 
Judgment  against  any  one  not  brought  before 
the  court  rendering  It  in  some  mode  pre- 
scribed by  law,  except  as  to  those  claiming 
through  a  party  to  such  action  through  In- 
heritance or  representative,  or  by  convey- 
ance made  pending  or  after  the  commence- 
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ment  of  the  action."  And  see  Haney  y. 
Brown  (Tex.  Civ.  App.)  46  S.  W.  57.  So 
oonstrued,  it  seems  to  us  tbe  statute  must 
be  held  to  be  conclusiTe  of  the  question  made 
on  this  appeal.  Ttie  trial  court  should  not 
have  submitted,  as  an  issue  to  be  determined 
by  the  Jury,  appellee's  plea  of  res  adjudi* 
cata.  The  plea  on  its  face  was  insufficient, 
and  the  evidence  admitted  under  it  did  not 
present  a  defense  to  appellant's  suit 

The  trial  court  instructed  the  Jury  to  find 
for  appellee  if  they  believed  the  Instrument 
executed  by  Logan  January  21,  1901,  and 
purporting  to  convey  the  land  to  appellant 
and  W.  F.  Elliott,  was  not  intended  to  oper- 
ate as  a  deed,  but  instead  was  intended  as 
security  for  a  debt  due  by  Logan  to  appellant. 
There  is  no  evidence  of  any  probative  force 
in  the  record  sent  to  this  court  tending  to 
show  that  the  instrument  may  have  been  in- 
tended, at  the  time  it  was  executed,  to  oper- 
ate other  than  as  a  deed.  Appellant,  in  his 
letter  to  Logan,  offered  him  $2.25  per  acre 
for  the  land,  and  expressed  a  desire,  if  Lo- 
gan should  not  be  Willing  to  accept  the  price 
offered,  for  "some  showing  for  what"  Logan 
owed  him.  Logan's  instructions  to  Beall, 
after  receiving  the  letter,  were  to  prepare  a 
deed  conveying  the  land  to  appellant.  Such 
a  deed  was  prepared  by  Beall,  and  executed 
and  delivered  by  Logan.  There  is  not  In  the 
record  the  slightest  evidence  indicating  that 
the  parties  then  understood  that  Instrument 
to  be  or  as  intended  to  operate  as  anything 
other  than  a  deed.  But  bad  the  evidence 
estaMlsbed  the  Instrument  as  a  mortgage,  the 
charge  would  have  been  erroneous.  In  his 
supplemental  petition  appellant  had  alleged 
facts  which,  If  proven,  would  have  entitled 
him  as  the  alternative  relief  he  prayed  for 
to  a  foreclosure  of  the  instrument.  If  a  mort- 
gage, in  the  absence  of  allegation  and  proof 
on  appellee's  part  of  facts  sufficient  to  de- 
feat such  a  foreclosure.  It,  therefore,  clear- 
ly was  error  to  Instruct  the  Jury  to  return 
a  verdict  for  appellee  merely  on  a  finding 
that  the  Instrument  was  intended  to  operate 
as  security  for  a  debt 

It  appeared  from  the  evidence  on  the  trial 
that  on  January  15,  1896,  one  Reld,  as  an 
actual  settler  thereupon,  applied  to  purchase 
section  38,  contiguous  to  the  land  in  contro- 
versy, that  said  section  38  was  awarded  to 
him  by  the  Commissioner  of  the  Oeneral 
Land  Office  February  21,  1896;  that  on 
October  18,  1897,  he  sold  and  conveyed  his 
right  to  the  land  so  awarded,  to  him  to  Lo- 
gan; that  on  January  14,  1899,  Logan,  as  an 
actual  settler  thereupon  applied  to  purchase 
said  section  88;  that  on  February  23,  1899, 
Reid  made  proof  that  be  had  occupied  the 
land  from  the  date  of  bis  application  to 
purchase  It  to  the  date  of  his  sale  thereof 
to  Logan;  that  on  March  13,  1899,  Logan 
made  proof  that  he  was  then  the  owner  of 
the  land  by  purchase  from  Retd,  and  that 
he  and  Reld  together  had  resided  upon  the 
land  for  three  consecutive  years  from  the 


date  of  Its  sale  by  the  state  to  Reld;  and 
that  on  such  proof,  on  January  19,  1901. 
section  38  was  patented  to  Logan  as  as- 
Blg;nee  of  Reid.  Under  the  provisions  of 
the  law  then  in  force  permitting  an  actual 
settler  who  had  become  the  owner  of,  or 
who  had  been  awarded  a  part  of,  the  lands 
authorized  to  be  sold  to  purchase  other 
and  contiguous  lands,  on  August  10,  1900. 
Logan  applied  to  purchase  the  land  in  con- 
troversy, making  oath  that  his  home  was 
then  on  said  section  38.  In  accordance  wltb 
bis  application  the  land  was  awarded  to 
Logan  September  20,  1900,  and  It  was  pat- 
ented to  him  November  14,  1900. 

At  appellee's  request  the  court  Instructed 
the  Jury  to  find  In  his  favor  if  they  believed 
that,  at  the  time  Logan  filed  on  the  land 
in  controversy,  be  did  not  own  section  38, 
or  was  not  residing  thereupon.  The  only 
right  to  the  land  asserted  by  appellee  in 
bis  pleadings  was  the  right  acquired  by 
him  under  the  Judgment  In  his  favor  against 
Logan,  and  under  the  statute  of  limita- 
tions of  three  years.  His  plea  setting  up  the 
statute  of  limitations  was  not  submitted  to 
the  jury  as  an  Issue  in  the  casa  We  are 
at  a  loss  to  understand  upon  what  theory 
of  the  pleadings  and  the  evidence  the  in- 
structions referred  to  were  given.  Appel- 
lant bad  proven  a  clear  legal  title  to  the 
land.  The  only  defense  pleaded — except 
the  statute  of  limitations — as  against  such 
title  was  an  estoppel  by  reason  of  the  Judg- 
ment In  the  Morris  suit  against  Logan.  In 
this  attitude  of  the  proof  and  pleadings 
whether  Logan  had  or  had  not  perpetrated 
a  fraud  on  the  state  In  his  purchase  of  tbe 
land  in  controversy  was  wholly  immaterial. 
It  was  a  defense  appellee  could  not  assert 
without  proper  pleading  showing  a  right 
in  himself  to  the  land  other  than  through 
Logan's  purchase  thereof. 

For  tbe  errors  pointed  out  the  Judgment 
of  the  lower  court  must  be  reversed.  As 
this  Is  the  second  appeal  of  the  case,  and 
we  find  nothing  in  the  record  indicating 
that  on  another  trial  any  other  than  a 
judgment  for  appellant  could  be  rendered. 
It  Is  proper,  we  think,  to  here  render  such 
a  Judgment.  The  Judgment  of  the  court  be- 
low, therefore,  will  be  reversed,  and  a 
Judgment  will  be  here  rendered  for  appel- 
lant 

On  Rehearing. 

After  further  consideration  of  the  ques- 
tions presented  by  the  record  on  this  ap- 
peal, we  have  reached  the  conclusion  that 
a  Judgment  should  not  be  here  rendered, 
but  that  the  cause  should  be  remanded  for 
a  new  trial.  As  evidencet  of  bis  title  to 
the  land  In  controversy,  appellant  relied  up- 
on a  deed  conveying  same  to  blm,  claimed 
to  have  been  executed  by  Logan  January 
21,  1901.  Before  the  alleged  deed  was  ever 
placed  of  record,  It  was,  it  seems,  destroyed 
by  fire.    Whether  Logan  in  fact  executed  the 


Digitized  by 


Google 


Tex.) 


FT.  WORTH  DRIVING  CLUB  v.  FT.  WORTH  FAIR  ASS'N. 


213 


alleged  deed  to  Elliott  or  not  seems  to  have 
been  a  controTerted  Issue  In  the  case.  That 
It  may  he  determined  In  the  trial  court,  the 
motion  for  a  rehearing  will  be  granted,  and 
the  cause  will  be  remanded  for  a  new  trial. 


FT.  WORTH  FAIR  ASS'N  et  al.  v.  FT. 

WORTH   DRIVING  CLUB. 

(Court  of  CItII  Appeals  of  Texas.     May  22, 

1909.     Rehearing  Denied   June  26,   1909.) 

1.  Landlord  and  Tenant  (J  80*)— Subten- 
AKT— Liability. 

A  subtenant  is  not  liable  on  the  contract 
between  the  landlord  and  the  original  lessee, 
though  a  lien  exists  in  favor  of  the  landlord  for 
rent  as  against  property  of  the  subtenant. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  256;   Dec.  Dig.  i  80.*] 

2.  Landlord  and  Tenant  (S  134*)— Subten- 
ant—Liabilitt. 

A  lessee  in  a  lease  prohibiting  the  sale  of 
Intoxicating  liquors  on  the  premises  under  pen- 
alty of  forfeiture  of  the  lease,  who  sublets  the 
premises  by  contract  containing  no  restriction 
a^inst  the  sale  of  intoxicants  nor  any  refer- 
ence to  the  original  lease,  cannot  restrain  the 
sublessee  having  notice  at  the  time  of  the  sub- 
lease of  the  restriction  in  the  original  lease  from 
selling  intoxicants  on  the  premises. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  i  485 ;  Dec.  Dig.  g  134.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; J.  W.  Swayne,  Judge. 

Action  by  the  Ft  Worth  Driving  Club 
against  the  Ft  Worth  Fair  Association  and 
others.  From  a  temporary  Injunction,  de- 
fendants appeal.  Reversed,  and  application 
for  writ  dismissed. 

See,  also,  following  case. 

Smith,  Bradley,  Turner  &  Powell  and  Bry- 
an &  Spoonts,  for  appellants.  Q.  T.  More- 
land,  for  appellee. 

DUNKLIN,  J.  This  appeal  la  from  an  or- 
der by  the  Judge  of  the  Seventeenth  judicial 
district  granting  a  writ  of  temporary  In- 
junction restraining  the  Ft  Worth  Fair  As- 
sociation and  certain  of  Its  officers  from  per- 
mitting the  sale  of  Intoxicating  liquors  on  the 
property  hereinafter  mentioned. 

The  E^  Worth  Driving  Club  leased  from 
David  Evans  a  tract  of  land  to  be  used  as  a 
driving  tra<^.  GTbls  lease,  which  was  in 
writing  and  for  a  period  of  16  years,  contain- 
ed a  provision  which  expressly  Inhibited  the 
sale  of  intoxicants  on  the  land,  and  stipulat- 
ed tliat  a  violation  of  that  restriction  would 
worlc  a  forfeiture  of  the  lease.  The  driving 
dub  by  written  lease  sublet  the  premises  to 
the  Ft  Worth  Fair  Association  for  two 
weeks  each  year  during  a  period  of  five  years, 
terminating  before  the  expiration  of  the  pe- 
riod covered  by  the  original  lease.  The  sub- 
lease contract  contained  no  restriction  against 
the  sale  of  intoxicating  liquors  on  the  prem- 
ises, and  In  that  lease  no  reference  was  made 
to  any  of  the  terms  of  the  original  lease  in 


favor  of  the  driving  club,  although  the  fair 
association  had  notice  at  the  time  of  the  re- 
striction in  the  original  lease.  In  its  petition 
filed  in  the  trial  court  the  driving  club  al- 
leged that  the  sublease  was  made  with  the 
consent  of  Evans.  The  driving  track  was 
used  as  a  race  track  by  the  fair  association, 
and  the  defendant  gave  public  horse  races 
upon  it  each  year  during  the  weeks  covered 
by  its  lease.  Upon  these  occasions,  for  the 
three  years  last  past,  intoxicating  liquors 
were  sold  upon  the  grounds  under  a  special 
permit  from  David  Evans,  who  received  a 
money  consideration  therefor  additional  to 
the  rents  provided  in  the  original  lease.  But 
David  Evans  has  since  sold  the  property  to 
R.  G.  Johnson,  who  refuses  to  grant  a  fur- 
ther permit  so  to  do,  and  who  has  notified  the 
driving  club  that  its  lease  will  be  forfeited 
if  such  sales  are  further  permitted. 

It  is  well  settled  by  the  authorities  that  a 
subtenant  is  not  liable  on  the  contract  be- 
tween the  landlord  and  the  original  lessee, 
even  though  a  lien  exists  in  favor  of  the 
landlord  for  rents  as  against  certain  proper- 
ty of  the  subtenant  Forrest  v.  Dumell,  86 
Tex.  647,  26  S.  W.  48L  The  owner  of  the 
land  Is  not  a  party  to  this  suit,  and  to  re- 
strain the  defendant  from  the  sale  of  intox- 
icants upon  the  premises  would  be  to  enforce 
against  it  the  restriction  In  the  original  lease, 
while  under  the  sublease  contract  it  would 
have  the  right,  as  against  the  plaintiff,  so  to 
do.  We,  therefore,  hold  that  the  Judge  of 
the  trial  court  erred  in  granting  the  writ  of 
temporary  injunction  against  the  defendant, 
and  his  order  to  that  effect  Is  reversed,  and 
the  application  for  such  writ  is  dismissed. 

This  renders  it  unnecessary  to  express  any 
opinion  upon  the  contention  urged  by  appel- 
lant that,  under  the  facts  above  noted,  the 
stipulation  in  the  original  lease  for  a  for- 
feiture in  case  of  a  violation  of  the  restric- 
tion as  to  use  of  the  property  has  been  per^ 
petually  waived  by  David  Evans,  and  that 
such  waiver  can  be  invoked  against  bis  as- 
signee as  well  as  against  Evans. 


FT.  WORTH  DRIVING  CLUB  v.  FT. 
WORTH  FAIR  ASS'N  et  al. 

(Court  of  Civil  Appeals   of  Texas.     May  22, 
1909.) 

1.  Appeal   and   Errob  (8  447*)— Effect  of 
Proceedings— Injunction. 

A   temporary  injunction   restraining  a  de- 
fendant   from    selling    intoxicating    liquors_  on 
premises^ '        ' 
Laws 

bond   required   by 

1406,  providing  uiat  on  the  filing  of  bonds  the 
execution  ot  the  judgment  shall  be  stayed,  etc. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2207 ;   Dec.  Dig.  §  447.*] 

2.  iNToxioATiNo  Liquors  (8  279*)— Injunc- 
tion-Violation. 

An  injunction  issued  In  a  suit  by  a  tenant 
against  a  subtenant  which  enjoins  the  subten- 


11    irom    BcitJUK    lULuxiuaLiug     iiqiiurs     on 

ses  is  not  suspended  by  appeal  under  Gen. 

1907,   p.  200,   c.   107,   with   supersedeas 

required   by   Rev.    St   1805,   arts.    1404, 
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ant  from  selling  Intoxicating  liquors  on  the 
premises  is  violated  by  sales  of  liquor  made  by 
third  persona  with  whom  the  subtenant  had  an 
agreement  whereby  the  third  jperson  was  given 
the  right  to  sell  intoxicating  liquors. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquon,  Gent  Dig.  i  414;  Dec.  Dig.  i  279.*] 
3.  Injunction  (§  230*)  —  Violation  of  In- 

JUNCTIONAI.  ORDEB— I8BUB8. 

The  court,  in  proceeding  to  enforce  by  con- 
tempt a  temporary  injunction,  need  not  consider 
the  merits  of  the  controversy  or  whether  the  in- 
junction was  improperly  granted,  but  it  is  suffi- 
cient that  the  injunction  was  granted  and  was 
violated. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  S  512 ;   Dec.  Dig.  i  230.»] 

Original  proceedings  by  the  Ft  Wortb 
Driving  Club  against  the  Ft  Worth  Fair  As- 
sociation and  others  to  enforce  by  contempt 
process  an  injunctlonal  order  pending  before 
the  court  on  appeal.  The  Ft  Worth  Fair 
Association  adjudged  guilty  of  contempt,  and 
the  other  respondents  discharged. 

See,  also,  121  S.  W.  213. 

Bujau  &  Spoonts  and  Smith,  Turner,  Brad- 
ley &  Powell,  for  relator.  Q.  T.  Morelaud, 
for  respondents. 

CONNER,  C.  J.  This  is  an  original  pro- 
ceeding l>efore  us.  Instituted  on  the  part  of 
the  relator,  the  Ft.  Worth  Driving  Club,  In- 
corporated, to  enforce,  by  way  of  contempt 
process,  an  order,  pending  before  us  on  ap- 
peal, of  the  Honorable  J.  W.  Swayne,  of  the 
Soventeenth  judicial  district,  enjoining  the 
respondent  the  Ft.  Worth  Fair  Association, 
nlso  incorporated,  and  its  officers,  from  the 
sale  of  intoxicating  liquors  on  the  premises 
(loseribed  in  the  application  and  held  by  the 
fair  association  under  lease  from  the  driving 
club.  The  fair  association  and  its  president, 
T.  W.  Mullally,  were  duly  cited  to  appear 
before  us  to  show  cause,  if  any  they  had, 
why  they  should  not  be  fined  as  for  contempt 
in  disobeying  said  order  as  prayed  for.  At 
the  time  required,  all  parties  appeared  and 
submitted  the  questions  Involved  for  our  de- 
termination. 

The  facts  are  practically  undisputed.  It 
appears  that  David  Evans,  the  owner,  in 
1905  leased  the  premises  under  consideration, 
consisting  of  about  30  acres  of  land  near  the 
city  of  Ft.  Worth,  to  the  relator,  the  Ft 
Worth  Driving  Club,  for  a  driving  park,  fair 
grounds,  race  track,  etc.,  for  a  period  of  16 
years,  and  that  such  leasehold  Interest  fs 
a  valuable  one.  The  lease  contained  an  ex- 
press stipulation  to  the  efTect  that  during  its 
existence  no  Intoxicating  liquors  of  any  kind 
should  be  sold  on  the  leased  premises  by 
the  lessee  or  other  person,  and  that  in  event 
of  the  violation  of  this  provision  the  lessor 
should  have  the  right  to  re-enter  and  take 
possession  to  the  exclusion  of  the  lessee. 
Afterwards,  with  the  consent  of  the  lessor, 
the  premises  were  sublet  by  relator  to  the 
respondent  the  Ft  Worth  Fair  Association 


for  a  period  of  five  years,  in  consideration  of 
the  sum  of  fl^SO.    This  lease  by  its  terms 
has  not  yet  expired,  and  the  fair  association 
is  conducting  upon  the  premises  a  race  meet- 
ing, for  which  purpose  for  a  stated  perlo^I 
each  year  the  lease  was  made.     In  April. 
1909,  the  relator  filed  before  a  district  judge 
a  petition  setting  up  the  above  facts,  alleging 
that  the  restriction  in  its  lease  was  belnj; 
violated  by  the  fair  association,  and  prayer 
was  made  for  an  injunction  to  restrain  the 
alleged  sale  of  Intoxicating  liquors  upon  the 
leased  premises.     The  judge  set  the  cause 
down  for  a  hearing,  to  which  respondent  wa.o 
cited,  and  upon  such  hearing,  after  a  con- 
sideration of  the  respondent's  answer  and 
the  evidence  submitted  by  the  respective  par- 
ties, the  Honorable  J.  W.  Swayne  issued  his 
order    granting   the   injunction   prayed   for 
upon  the  relator's  filing  bond  in  the  sum  of 
$2,000,    which    was    soon    thereafter    done. 
Very  soon  thereafter,  and  before  the  writ 
of  injunction  was  actually  served  upon  the 
respondent,  it  gave  notice  of  appeal  from 
said  order,  and  filed  an  approved  supersedeas 
bond  In  the  sum  of  $1,000,  as  fixed  by  Judge 
Swayne.    In  the  application  before  us  it  is 
alleged,,  and   it  seems  substantially   undi$:- 
puted,   that   Intoxicating   liquors   are   beinp; 
sold  upon  the  premises  in  controversy- 
Respondents  deny  that  they  have  sold  in- 
toxicating liquors  as  charged,   but  answer 
that,  if  any  such  Intoxicating  liquors  have 
been  sold  upon  the  ground,  it  has  been  by 
one  W.  M.  Robinson,  with  whom  respondent 
"had  entered  into  a  lease  and  agreement" 
"leasing  him  a  certain  portion  of  the  said 
grounds  described  in  plaintiff's  original  peti- 
tion filed  in  the  district  court,  and  that  ac- 
cording to  the  terms  of  said  agreement  and 
lease  the  said  Robinson,   who  was  not   a 
party   to   the  proceedings   herein,   had   thi» 
right   to   sell    Intoxicating   liquors   thereon: 
and  your  respondents  aver  that  said  Robin- 
son has  in  all  things  complied  with  his  por- 
tion of  said  contract  and  lease,   and  con- 
tends for  the  right  to  sell  Intoxicants  under 
his  contract:   that  If,  since  the  granting  or 
this  order  (the  order  for  injunction),  intoxi- 
cants have  been  sold  on  said  grounds,  which 
is  not  admitted,  that  he,  the  said  Robinson, 
has  done  so  on  his  own  responsibility  under 
his  lease  and  contract,  and  that  your  re- 
spondents have  neither  permitted  the  sale  of 
such  intoxicants  further,  nor  have  they  sold 
intoxicants  on  said  grounds."    Further  an- 
swer is  to  the  effect  that  the  special  provi- 
sion of  the  lease  contract  made  between  the 
owner  and  relator  has  been  waived,  which 
answer  in  this  respect  was  also  made  be- 
fore Judge   Swayne.     The   answer  further 
sets  up  in  defense  the  fact  tliat  it  had  duly 
appealed  from  the  order  of  injunction  and 
filed  supersedeas  bond,  and  that  respondent 
had  been  advised  by  its  attorneys  that  such 
appeal  and  bond  suspended  the  order  of  In- 
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junctloii,  which  thereafter,  nntll  further  dis- 
position, offered  no  Impediment  to  the  alleg- 
ed sale  of  Intoxicating  liquors. 

No  question  Is  made  of  our  right  to  pro- 
<.-eed.     That  la.  It  la  In  effect  admitted  that 
the  appeal,  which  la  under  the  act  approved 
April  16,  1907,  authorizing  appeals  from  or- 
ders either  granting  or  dissolving  temporary 
injanctlons  (see  Oen.  Laws  1907,  p.  206,  c. 
107),  confers  upon  thla  court  Jurisdiction  to 
determine  the  matters  Involved  In  the  pres- 
ent proceeding,  and  we  need  not  therefore 
dlscuaa  nor  dte  authorities  In  support  of  our 
power.     The  principal  contention  before  us 
in  behalf  of  respondents  Is  that  the  order 
for  Injunction  was  suspended  by  the  appeal 
with  supersedeas  bond  by  force  of  the  terms 
of  article  1406,  Rev.  St.  1895,  which  Is  as 
follows :   "Upon  the  filing  of  the  bonds  men- 
tioned In  the  two  preceding  articles,  the  ap- 
peal or  writ  of  error  shall  be  held  to  be  per- 
fected and  the  ezecntlon  of  the  judgment 
shall  be  stayed,  and  should  execution  have 
been  Issued  thereon,  the  clerk  shall  forth- 
with Issue  a  supersedeas."     In  WilUams  v. 
Pouns,  4S  Tex.  141,  It  was  decided  by  our 
Supreme  Court  that  an  Injunction  In  full 
force  prior  to  a  final  Judgment  of  dissolution 
was  not  suspended  by  an  appeal  from  the 
Judgment  of  dissolution,  notwithstanding  the 
supersedeas  bond.    This  decision,  which  was 
written  by  the  lamented  Associate  Justice 
Moore,  was  followed  and  expressly  approved 
In  an  opinion  by  Associate  Justice  Gaines, 
now  Chief  JuBtl<)e,  in  the  case  of  G.,  G.  & 
8.  F.  By.  Co.  V.  Ft  W.  ft  N.  O.  By.  Co.,  68 
Tex.  98,  2  S.  W.  199,  8  S.  W.  664,  but  we 
have  found  no  decision  of  our  own  courts 
that  has  direct  application  where  the  ap- 
peal, as  here.  Is  from  the  original  order  of 
injunction.    Prior  to  the  act  approved  April 
16,  1907,  such  orders  were  classed  as  inter- 
locutory orders  from  which  no  appeal  was 
allowed,  and  hence,  unless  sooner  dissolved 
upon  motion  in  limine,  remained  In   force 
nntU  final  Judgment  of  dissolution,  the  ap- 
peal  having  effect  merely   to  suspend   the 
Judgment  from  which  the  appeal  was  taken. 
The  decisions  referred  to,  therefore,  are  not 
In  necessary  conflict  with  the  statute  quot- 
ed, the  statute  evide'ntly  having  direct  refer- 
ence to  final  Judgments  only,  and  not  to  pre- 
liminary   orders.      The    decisions    In    other 
states  are  not  entirely  harmonious,  but,  with- 
out now  stopping  to  review  them,  we  think 
it  can  be  stated  generally  that  the  great 
weight  of  authority  supports  the  proposition 
that  It  is  only  where  the  preliminary  order 
is   mandatory— that   Is,   requires  affirmative 
action,  performance  of  specified  things — that 
an  appeal  with  supersedeas  suspends  the  or- 
der.   In  cases,  however,  where,  as  here,  the 
order  is  prohibitive  merely,  the  appeal  leaves 
it  operatlTe,  the  principle  of  the  rule  being 
the  same  in  both  cases,  viz.,  to  preserve  the 
statns  quo  of  the  parties  and  subject-matter 
during  the  appeal,  leaving  them  aa  nearly  as 
possible  in  the  condition  the  court  finds  them 


at  the  time  the  appeal  Is  perfected,  thus 
preventing  affirmative  action  either  in  accord 
with  or  violative  of  the  terms  of  the  order. 
See  Telephone  Co.  v.  State  ex  rel.  Board  of 
Commissioners,  110  Ind.  203,  10  N.  B.  922, 12 
N.  E.  136;  Lindsay  v.  District  Court,  75 
Iowa,  509,  89  N.  W.  817;  Hovey  v.  McDon- 
ald, 100  U.  S.  150,  8  Sup.  Ct  136,  27  L.  Ed. 
888;  State  ex  rel.  Gibson  v.  Superior  Court, 
39  Wash.  115,  80  Pac.  1108,  1  L.  B.  A.  (N. 
S.)  554,  109  Am.  St.  Rep.  862.  In  the  case 
from  the  United  States  Supreme  Court  it 
is  said,  Inter  alia,  that  an  appeal  from  a 
mere  prohibitive  order  "is  not  governed  by 
the  ordinary  rules  that  relate  to  a  super- 
sedeas of  execution,  but  by  those  principles 
and  rules  which  relate  to  chancery  proceed- 
ings exclusively.  It  depends  upon  the  effect 
which,  according  to  the  principles  and  us- 
ages of  a  court  of  equity,  an  appeal  has  up- 
on the  proceedings  and  decree  of  the  court 
appealed  from,  and  the  doctrines  which  ap- 
ply to  a  supersedeas  can  only  be  brought 
In  by  the  way  of  analogy."  The  court  fur- 
ther expressly  approved  the  decision  of  the 
United  States  Supreme  Court  in  the  Slaugh- 
terhouse Cases,  10  Wall.  273,  19  L.  Ed. 
915,  to  the  effect  that  neither  a  decree  for 
an  injunction,  nor  a  decree  dissolving  an  In- 
junction, was  suspended  in  its  effect  by  a 
writ  of  error,  though  all  the  requisites  of  a 
supersedeas  were  complied  with.  The  law 
as  thus  stated  by  the  Supreme  Court  of  the 
United  States  ignores  the  distinction  before 
adverted  to  between  preliminary  orders 
granting  injunctions  and  final  decrees  from 
which  appeals  are  taken,  and  the  immaterial- 
ity of  this  distinction,  in  the  absence  of  a 
statute  otherwise  controlling,  is  made  very 
clear  by  the  Supreme  Court  of  Washington 
in  the  case  cited  above,  which  is  replete  with 
reason  and  citation  from  authorities  appli- 
cable to  the  case  that  we  have  before  us, 
which  need  not  be  repeated  here.  It  was 
said,  however,  that,  where  the  decree  is  in 
Itself  an  injunction,  the  Injunction  is  In  force 
and  must  be  obeyed,  unless  to  continue  the 
status  quo  of  the  parties  pending  the  deter- 
mination of  the  appeal  an  order  for  Its  sus- 
pension is  made,  and  that  it  Is  not  necessary 
to  issue  a  writ  in  order  to  bind  the  parties 
to  the  suit  to  obedience  to  the  decree.  The 
statute  Invoked  and  above  quoted  only  re- 
quires that  "the  execution  of  the  judgment 
shall  be  stayed."  It  does  not  necessitate  the 
conclusion  that  the  appeal  deprives  the  de- 
cree for  Injunction  of  all  vital  force,  and  a 
contrary  construction  would  seem  necessary 
in  many  Instances  to  enable  a  court  of  equl^ 
to  prevent  irreparable  Injury,  for  manifestly 
a  supersedeas  bond  under  our  statute  (Rer. 
St  1895,  art  1404)  can  afford  no  adequate 
or  certain  relief  In  such  cases.  For  in- 
stance, let  it  be  supposed  that  an  Injunction 
has  been  granted  to  stay  the  destruction  of 
ornamental  trees  or  other  property  of  small 
or  no  actual  value,  but  of  large  sentimental 
value,  or  to  stay  the  operation  of  a  business 
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or  work  threatening  Immediate  danger  to 
life  and  health.  To  hold  In  any  each  case 
that  the  offending  person  may  until  final 
Judgment  continue  his  harmful  conduct  by  a 
mere  appeal  with  supersedeas  bond  Is  to  deny 
the  power  of  the  courts  to  afford  any  re- 
lief worth  the  asking.  We,  therefore,  agree 
with  the  authorities  cited,  and  conclude  that 
the  statute  quoted  Is  Inapplicable  and  does 
not  preclude  our  further  conclusion  that  the 
appeal  herein  did  not  suspend  the  order  for 
injunction,  which  for  operative  effect  was 
not  dependent  upon  the  Issuance  of  a  writ. 
Before  dismissing  this  branch  of  the  subject, 
however.  It  is  perhaps  due  the  able  counsel 
representing  respondents  herein  to  say  that 
we  have  considered  the  case  of  Waters-Pierce 
on  Co.  V.  State  (Tex.)  106  8.  W.  326,  so 
earnestly  pressed  upon  us  by  them,  but  think 
that  case  distinguishable  from  the  one  be- 
fore us,  among  other  things,  in  that  the  or- 
der appointing  a  receiver,  there  held  sus- 
pended by  force  of  supersedeas  bond  in  ac- 
cord with  article  1404,  is  In  nature  manda- 
tory—requiring affirmative  action — and  hence. 
If  considered  on  a  parity  with  injunctions, 
such  as  falls  without  the  principle  upon 
which  our  conclusion  is  based.  Moreover, 
the  order  of  appointment  Itself  provided  that 
no  action  by  the  receiver  should  be  taken 
thereunder  pending  the  appeal,  although  a 
previous  order  enjoining  the  company  from 
removing  its  effects  from  the  state  was'  con- 
tinued In  force. 

We  need  add  but  little.  It  Is  not  alleged 
nor  shown  that  relator  is  a  party  to  the 
agreement  by  virtue  of  which  Robinson 
claims  the  right  to  sell  Intoxicating  liquors. 
Therefore  that  he,  and  not  respondent.  Is 
selling  such  liquors,  constitutes  no  defense 
available  here.  As  to  relator,  the  driving 
club,  Robinson  is  at  most  a  mere  subtenant 
or  trespasser,  for  whose  occupancy  and  con- 
duct respondent  must  be  held  responsible. 
See  Rev.  St  1895,  art.  3250;  Gartrell  y.  State 
(Tex.  Cr.  App.)  61  S.  W.  487;  Brown  v.  Pope, 
27  Tex.  Civ.  App.  225,  65  S.  W.  42;  Marko- 
witz  V.  Greenwall  Theatrical  Co.  (Tex.  Civ. 
App.)  75  S.  W.  75;  Waggoner  y.  Snody,  36 
Tex.  Civ.  App.  514,  82  S.  W.  355.  Nor  In 
this  proceeding  are  we  called  upon  to  con- 
sider the  merits  of  the  controversy,  or  wheth- 
er the  injunction  was  properly  or  improper- 
ly granted.  It  is  sufficient  that  the  injunc- 
tion was  granted,  and  that  it  is  being  violat- 
ed under  the  authorization  of  respondent 

We,  therefore,  finally  conclude  that  re- 
spondent is  guilty  of  contempt  as  charged, 
and  that  It  should  be  punished  therefor.  In 
view  of  the  fact,  however,  that  respondent 
appears  to  have  been  acting  in  good  faith 
and  in  accordance  with  the  advise  of  counsel 
of  good  repute,  we  think  a  fine  of  |25  against 
respondent  will  answer  the  purposes  of  the 
law.  It  la  accordingly  ordered  that  the  re- 
spondent the  Ft.  Worth  Fair  Association  be 


fined  as  for  contempt  in  the  sum  of  |2S,  and 
be  taxed  for  all  costs  of  this  proceeding,  for 
which  execution  may  issue,  bat  that  all  oth- 
er respondents  named  be  discharged. 


KRUEGEL  ▼.  RAWLINS  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Jnne    19, 
1909.     Rehearing  Denied  July  2,  1909.) 

1.  COUBTS  (§  480*)— (2!ONCUBBENT  JURISDIC- 
TION—COURTS  OF  Samb  State— RESTRAiNiNa 
Issuance  or  Execution— Statdtoby  Pbo- 
yisioNS. 

Rev.  St  1895,  art  2996,  providing  that 
an  injunction  to  stay  execution  shall  be  re- 
turnable to  and  tried  in  the  court  where  the 
judgment  was  tendered,  applies  to  suits  attack- 
ing the  validity  of  the  judgment,  or  presenting 
defenses  properly  connected  with  the  suit  in 
which  it  was  rendered  and  which  should  have 
been  adjudicated  therein,  and  does  not  apply 
to  a  suit  to  eojoin  the  issuance  of  an  execu- 
tion in  favor  of  one  not  entitled  ta  have  it  en- 
forced. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  1273 ;   Dec.  Dig.  {  486.*] 

2.  Injunction  (§  110*)— Jdbisdiction— Dis- 
TBicT  Courts. 

District  courts,  as  courts  of  general  juris- 
diction, are  empowered  by  law  to  Issue  and  try 
injunctions. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  {  110.*] 

3.  Appeal  and  Ebbob  (|  911*)  —  Pbesump- 
tions— Validity  of  Judouent. 

The  act  of  1889  (AcU  1889,  p.  152,  c.  128), 
creating  the  Fourteenth  and  Forty-Fourth  ju- 
dicial district  courts  of  Dallas  county,  gave 
them  concurrent  jurisdiction  throughout  that 
county,  and  conferred  the  power  upon  the  judges 
of  the  respective  districts  to  transfer,  at  tneir 
discretion,  cases  from  one  district  to  the  other 
for  trial.  Held  that,  inasmuch  as  the  legal 
presumption  is  that  judgments  of  courts  of 
record  are  valid,  where  a  judgment  was  render- 
ed in  the  Fourteenth  district  court,  and  judg- 
ment restraining  issuance  of  execution  thereou 
was  rendered  in  the  Forty-Fourth  district  court, 
and  the  record  on  writ  of  error  in  the  latter 
case  fails  to  show  that  the  writ  of  injunction 
was  not  issued  by  the  Fourteenth  district  court 
and  then  transferred  to  the  Forty-Fourth  dis- 
trict court  for  trial,  it  would  be  presumed,  if 
necessary  to  sustain  the  validity  of  the  judg- 
ment, that  it  was  issued  in  the  Fourteenth  dis- 
trict court,  where  the  former  judgment  was 
rendered,  and  then  transferred  to  the  other 
court. 

[Bid.  Note.— For  other  eases,  see  Appeal  and 
Error,  Dec.  Dig.  |  911.*] 

4.  Judgment  (g  470*)— Conclusiveness. 

A  valid  judgment  is  binding  upon  the  par^ 
ties  thereto  until  set  aside  by  a  direct  proceed- 
ing for  that  purpose. 

[Ed.  Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  S  907 ;   Dec  Dig.  {  470.*] 

5.  ExECtrriON  (|  172*)  — Injunctioh— TniB 
FOB  Gbantino. 

Rev.  St.  1895,  art.  2901,  providing  that  no 
Injunction  to  stay  an  execution  upon  any  valid 
and  subsisting  judgment  shall  be  granted  after 
one  year  from  the  rendition  of  the  judgment,  un- 
less some  equitable  matter  or  defense  arises 
after  the  rendition  of  the  judgment,  only  ap- 
plies to  matters  attecting  its  rendition,  and  does 
not  apply  to  matters  that  subsequently  arise, 
and  would  not  bar  an  injunction  staying  an 
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execution  for  the  judgment  creditor  becaaee  he 
had,  subseqnent  to  the  rendition  of  the  jndg- 
ment,  ceased  to  be  the  owner  thereof. 

[Ed.  Note.— For  other  cases,  see  Zxecution, 
Dec  Die.  S  172.*] 

Error  from  District  Court,  Dallas  Coun- 
ty; B.  B.  Muse,  Judge. 

Action  by  Herman  Kruegel  against  A.  B. 
Rawlins  and  others.  Judgment  for  defend- 
ants, and  plalntiS  brings  error.    Affirmed. 

Herman  Kruegel,  pro  se.  Jett  Word  and 
Cobb  &  Avery,  for  defendants  In  error. 

RAINBY,  O.  J.  This  suit  was  brought  by 
Herman  Kruegel  against  A.  B.  Rawlins,  dis- 
trict clerk  of  Dallas-  county,  and  his  official 
bondsmen,  and  J.  P.  Murphy  and  Charles  F. 
Bolanz,  as  judgment  debtors,  for  damages 
arising  from  the  refusal  of  said  Rawlins,  as 
clerk,  to  Issue,  at  the  Instance  of  said  Krue- 
gel, an  execution  on  a  certain  judgment  ren- 
dered in  the  FoTurteentb,  district  court  of 
Dallas  county.  In  favor  of  said  Kruegd 
against  the  said  Murphy  &  Bolanz;  It  being 
alleged  that  there  <wa8  collusion  between  the 
said  Rawlins  and  the  said  Murphy  &  Bo- 
lanz. Defendants  answered  by  general  de- 
nial, and  specially  that  said  clerk  had  been 
enjoined  by  the  Forty-Fourth  district  court  of 
DaUas  county  from  issuing  an  execution  in 
favor  of  said  Kruegel  by  virtue  of  said  Judg- 
ment. A  trial  resulted  In  a  Judgment  in  fa- 
vor of  defendants. 

Plaintiff  In  error  presents  the  following 
assignment,  to  wit:  "The  court  erred  In  per- 
mitting defendants  to  oifer  In  evidence  over 
plalotlfTs  objection  the  judgment  of  the 
Forty-Fourth  district  court,  rendered  In  fa- 
vor of  Chas.  F.  Bolanz  on  March  26,  1904,  In 
case  No.  22,468,  Chas.  F.  Bolanz  v.  Herman 
Kruegel  et  al.,  for  any  purpose  whatever, 
but  specifically  for  the  purpose  of  showing 
that  plaintiff,  Kruegel,  and  defendant  Jones, 
as  district  clerk,  and  his  successors  In  office, 
had  therein  been  enjoined  from  Issuing  or 
causing  to  be  issued  any  other  or  further  ex- 
ecution under  plaintiff  Kruegel's  said  judg- 
ment rendered  in  the  Fourteenth  district 
conrt  In  case  No.  12,634."  The  facts  are  that 
on  March  17,  1894,  in  the  Fourteenth  district 
court  of  Dallas  county,  a  judgment  was  ren- 
dered for  Herman  Kruegel  against  Murphy 
&  Bolanz  for  $1,318.00  and  costs  In  cause  No. 
12,634.  On  March  26,  1904,  the  Forty-Fourth 
district  court  of  Dallas  county  rendered  a 
Judgment  In  case  No.  22,468,  Chas.  F.  Bolanz 
V.  Herman  Kruegel  et  al.,  in  which  judgment 
"It  was  decreed  and  adjudged  that  the  own- 
ership of  said  judgment  of  Herman  Kruegel 
V.  Murphy  &  Bolanz,  No.  12,634,  rendered  in 
the  district  court  of  the  Fourteenth  judicial 
district  of  Texas,  on  March  17,  1894,  for  |1,- 
318.00,  had  been  divested  out  of  said  Krue- 
gel, and  tliat  he  did  not  own  said  Judgment, 
and  the  said  Kmegel,  his  agent  and  attor- 


neys, and  H.  W.  Jones,  the  then  district 
clerk  of  the  district  courts  of  Dallas  county, 
and  his  deputies,  and  successors  In  office  and 
their  deputies,  and  J.  Roll  Johnson,  sheriff  of 
said  Dallas  county,  and  his  deputies,  and 
successors  In  office  and  their  deputies,  were 
enjoined  from  Issuing  or  levying  any  execu- 
tion for  said  Kruegel  upon  said  judgment 
rendered  on  March  17,  1894,  by  the  district 
court  of  the  Fourteenth  judicial  district  of 
Texas,  holding  session  in  Dallas  coimty,  In 
said  case  No.  12,634,  Herman  Kruegel  v. 
Murphy  &  Bolanz."  No  appeal  or  writ  of  er- 
ror had  ever  been  perfected  from  said  judg- 
ment Rawlins  was  the  successor  of  H.  W. 
Jones,  who  was  district  clerk  of  Dallas  coun- 
ty when  judgment  in  case  No.  22,468  was 
rendered.  Five  executions  had  been  issued 
on  judgment  In  case  No.  12,634,  and  Rawlins 
had  refused  to  issue  the  sixth  at  the  solicita- 
tion of  Kruegel,  claiming  that  he  had  been 
restrained  by  the  Injunction  in  case  No.  22, 
468. 

The  contention  of  plaintiff  in  error  is  that 
the  judgment  for  injunction  rendered  by  the 
Forty-Fourth  district  court  is  null  and  void, 
as  said  court  was  without  power  to  render 
judgment  staying  the  issuance  of  execution 
by  virtue  of  the  judgment  rendered  by  the 
Fourteenth  district  court  If  the  judgment  ■ 
of  the  Forty-Fourth  district  court  was  such 
as  urged  by  appellant,  there  would  be  force 
in  his  contention;  but  is  it  such  a  judg- 
ment? It  does  not  enjoin  the  judgment  of 
the  Fourteenth  district  court,  nor  the  issu- 
ance of  an  execution  on  the  application  of 
one  authorized  to  demand  Its  issuance.  It 
does  not  seek  to  prevent  the  enforcement  of 
the  judgment,  but  only  seeks  to  restrain  its 
enforcement  by  one  whom  it  was  decreed 
was  not  the  owner  and  had  no  interest  In  its 
enforcement 

The  statute  provides  that:  "Writs  of  in- 
junction granted  to  stay  proceedings  in  a 
suit,  or  execution  on  a  judgment,  shall  be  re- 
turnable to  and  tried  in  the  court  where  suit 
Is  pending,  or  such  judgment  was  rendered. 
Writs  of  injunction  for  other  causes,  If  the 
party  against  whom  it  is  granted  be  an  In- 
habitant of  the  state,  shall  be  returnable  to 
and  tried  In  the  district  or  county  court  of 
the  county  in  which  such  party  has  his  dom- 
icile," etc.  Rev.  St.  1895,  art  2996.  In  treat- 
ing this  statute,  it  was  said  in  Van  Ratcliff 
V.  Call,  72  Tex.  491,  10  S.  W.  578,  in  refer- 
ence to  suits  enjoining  the  executions  of 
judgment,  that  It  "evidently  applies  to  suits 
attacking  the  judgment,  questioning  Its  va- 
lidity, or  presenting  defenses  properly  con- 
nected with  the  suit  in  which  it  was  render- 
ed, and  which  should  have  been  adjudicated 
therein.  It  has  no  application  to  parties 
who  do  not  sue  to  stay  or  enjoin  the  execu- 
tion primarily  of  the  Judgment  as  contem- 
plated by  the  statute."  As  the  judgment  of 
the  Forty-Fourth  district  court  did  not  at- 
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tack  the  validity  of  the  Judgment  of  the 
Fourteenth  district  court,  but  merely  to  en- 
join Its  enforcement  in  favor  of  one  not  en- 
titled to  have  It  enforced,  there  was  no  lack 
of  power  In  the  Forty-Fourth  district  court 
to  render  the  Judgment 

District  courts  are  courts  of  general  juris- 
diction and  are  empowered  by  law  to  issue 
and  try  Injunctions.  The  act  of  the  Legisla- 
ture of  1889  (Acts  1889,  p.  152,  c  128)  creat- 
ing the  Fourteenth  and  Forty-Fourth  judi- 
cial district  courts  of  Dallas  county,  gave 
them  concurrent  jurisdiction  throughout  Dal- 
las county.  It  confers  the  power  upon  the 
Judges  of  the  respective  districts  to  trans^ 
fer,  at  their  discretion,  cases  from  one  dis- 
trict to  the  other  tor  trial.  The  record  fail- 
ing to  show  that  the  writ  of  injunction  was 
not  issued  by  the  Fourteenth  district  court 
and  then  transferred  to  the  Forty-Fourth  dis- 
trict court  for  trial,  and  as  such  may  have 
been  done,  though  such  a  proceeding  might 
have  been  irregular  in  such  a  case,  and  as  the 
legal  presumption  is  Indulged  that  Judg- 
ments of  courts  of  record  are  valid  until 
their  invalidity  Is  established,  we  are  of  the 
opinion  that  the  judgment  of  the  Forty- 
Fourth  district  court  Is  not  void.  Said  judg- 
ment not  being  void,  it  is  binding  upon  the 
parties  thereto  until  set  aside  by  a  direct 
proceeding  for  that  purpose. 

It  is  also  contended  that  the  said  judg- 
ment of  injunction  is  void  because  it  was 
granted  more  than  12  months  after  the  ren- 
dition of  the  judgment  by  the  Fourteenth 
district  court.  Rev.  St  1895,  art  2991,  pro- 
vides that  "no  injunction  to  stay  an  execu- 
tion upon  any  valid  and  subsisting  judgment, 
shall  be  granted  after  the  expiration  of  one 
year  from  the  rendition  of  such  judgment, 
unless  *  »  »  some  equitable  matter  or  de- 
fense arises  after  the  rendition  of  such  judg- 
ment" «tc.  The  limitation  of  one  year  only 
applies  to  matters  affecting  its  rendition,  but 
has  no  application  to  matters  that  subse- 
quently arise.  The  Judgment  of  injunction, 
showing  that  it  was  granted  on  account  of 
Kruegel  not  being  the  owner,  was  a  matter 
that  arose  subsequent  to  the  judgment  ren- 
dered in  the  Fourteenth  district  court.  There- 
fore the  one-year  limitation  has  no  applica- 
tion in  this  case. 

The  record  does  not  contain  any  evidence 
showing  that  Murphy  &  Bolanz  in  any  way 
Interfered  with  or  Induced  Rawlins  not  to 
issue  execution,  and  therefore  there  is  noth- 
ing upon  which  a  Judgment  for  damages 
could  be  based  as  against  them. .  As  to  Raw- 
lins and  his  bondsmen,  we  do  not  think  they 
were  liable  for  damages.  Rawlins  was  the 
clerk  of  both  district  courts  of  Dallas  coun- 
ty. Said  courts  having  concurrent  jurisdic- 
tion in  Dallas  county,  the  judgment  of  the 
Forty-Fourth  district  court  was  a  sufflcieut 
reason  for  his  refusal  to  Issue  execution. 

The  judgment  is  affirmed. 


KRUEGEL  V.  JONES  et  al. 

(Coart  of  Civil  Appeals  of  Texas.     June   19. 
1909.     Rehearing  Denied  July  2,  1909.) 

Error  from  District  Court,  Dallas  County ; 
E.  B.  Muse,  Jndge. 

Action  by  Herman  Kruegel  against  H.  W. 
Jones  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Herman  Kruegel,  pro  ae.  Jeff  Word  and 
Cobb  &  Avery,  for  defendants  in  error. 

BOOKHOUT,  J.  This  suit  was  filed  in  the 
Forty-Fourth  district  court,  April  22,  1905,  by 
plaintiff  in  error,  against  H.  W.  Jones,  as  dis- 
trict clerk  of  Dallas  conn^,  and  B«yal  A. 
Ferris,  his  bondsman,  and  J.  P.  Murphy  and 
Charles  F.  Bolanz,  claiming  damages,  actual  and 
exemplary,  because  Jones,  as  district  clerk,  re- 
fused to  issue,  on  demand  made  therefor  by 
plaintiff  in  error,  on  the  25th  dav  of  April, 
1904,  the  sixth  execution  on  a  judgment  ren- 
dered by  the  Fourteenth  district  court  of  Dai- 
las  county,  on  March  17,  1891,  in  fovor  of 
plaintiff  in  error  against  Murphy  &  Bolanz  for 
Sl,31&60,  with  interest  and  costs,  in  case  No. 
12,634  on  the  docket  of  said  Fourteenth  dis- 
trict court  On  May  21,  1907,  defendant  Jones 
and  his  surety  answered  by  general  and  special 
exceptions,  general  denial,  and  specially  that 
by  judgment  and  decree  of  the  district  court  of 
said  Forty-Fourth  district  rendered  on  Marcli 
26,  1904,  in  the  case  in  said  court  styled  and 
numbered  "Charles  F.  Bolanz  v.  Herman  Krue- 
gel et  al.,'*  No.  22,468  on  the  docket  of  said 
court,  the  clerk  of  the  district  court  of  Dallas 
county,  and  his  successors  in  office,  were  en- 
joined and  restrained  from  issuing,  after  said 
date,  for  said  Kruegel,  any  execution  on  said 
judgment  of  Herman  Kruegel  v.  Mnrphy  & 
Bolanz,  J.  P.  Murphy,  and  Charles  F.  Bolanz. 
No.  12,634,  rendered  in  the  district  court  of 
said  Fourteenth  district  on  said  March  17,  1894. 
which  said  judgment  of  said  Forty-Fourth  dis- 
trict court  was  still  in  full  force,  unappeale<l 
from,  and  unreversed.  On  June  3,  1907,  judg- 
ment was  rendered  in  favor  of  all  defendants. 

The  only  question  for  determination  on  this 
writ  of  error  between  plaintiff  in  error  and 
Jones  and  his  surety  is:  Is  the  judgment  of  the 
Forty-Fourth  district  court,  rendered  March  26, 
1004,  in  case  No.  22,468,  Chas.  P.  Bolanz  v. 
Herman  Kruegel  et  al.,  void?  This  question  is 
fully  answered  in  the  negative  in  an  opinion 
by  this  court  delivered  by  Chief  Justice  Ralney 
in  the  case  of  Herman  Kruegel  v.  A.  B.  Rawlins 
et  al.  (this  day  filed)  121  8.  W.  218.  in  which 
the  evidence  and  issues  were  in  all  respects 
similar  to  those  of  the  present  case. 

For  the  reasons  stated  in  the  opinion  in  that 
cause,  the  judgment  in  this  cause  is  affirmed. 


PECOS  &  N.  T.  RY.  CO.  v.  COFFMAN. 

(Court  of  Civil  Appeals  of  Texas.     June   19. 
1909.) 

1.  Evidence  (§  314*)— Complaints  or  Pain— 
Hbabsat. 

In  an  action  for  injury,  evidence  of  plain- 
tiff's complaints  of  pain  and  soreness  was  not 
objectionaole  as  hearsay. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Dec.  Dig.  i  314.*] 

2.  Evidence   (J  471*)— Opimon   Evidence- 
Conclusions. 

Evidence  that  prior  to  the  accident  plain- 
tiff was  well  and   suffered  from  nothing,   but 
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that    afterward!    bad    an    impediment    in    his 
walk,  was  not  objectionable  as  a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2167:    Dec.  Dig.  (  471.»] 

3.  Evidence  (|  537*)— Expebts-tPhtsicians 

— QUALiriCATIONB. 

A  physician  in  general  practice  who  haa 
studied  a  particular  disease  is  qaalified  to 
testify  concerning  it,  though  he  haa  not  made 
such  disease  a  specialty  and  had  never  treated 
a  person  therefor,  his  want  of  experience  going 
only  to  the  weight  of  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2345;    Dec.  Dig.  {  537.*] 

4.  EVIDKRCX     (8     537*)— BXPEBTS— QUAUFICA- 
TI0N8 — ABT7SE  Ot  DiBCBETION. 

Where  there  was  a  sharp  conflict  as  to 
whether  plaintiff  had  myelitis  or  sclerosis  of 
tb«  BDinal  cord,  it  was  an  abuse  of  discretion 
to  retnse  to  permit  a  medical  practitioner  to 
give  bb  opinion  on  the  question,  where  he  was 
otberwise  qualified,  because  he  had  not  made  a 
specialty  ca  the  disease  or  treated  a  patient 
therefor. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2345 ;   Dec.  Dig.  {  537.*] 

5.  BviDEwoB  ({  553*)  —  Htfothetioai,  Qms- 
TiON— Foundation. 

A  hypothetical  question  assuming  tbat  de- 
fendant's engine  was  demolished  by  the  colli- 
sion in  controversy,  which  was  not  shown  by 
the  evidence,  was  improper. 

[Ekl.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2373;    Dec  Dig.  f  553.*] 

6.  Witnesses  (§  275*)— Ckoss-Examikatiok- 
Scope— Povebtt  or  PLAINTirK. 

Where,  in  an  action  for  injuries,  plaintiff 
testified  that  prior  to  the  accident  be  had  earn- 
ed from  $5,0()0  to  $7,000  per  annum,  defend- 
ant was  entitled  to  show  on  cross-examination, 
if  possible,  if  such  was  not  the  fact,  and  that 
plaintiff  was  poor. 

[Ed.  Note.— For  otber  cases,  see  Witnesses, 
Cent.  Dig.  {  969;   Dec.  Dig.  t  275.*] 

J.  Tbial  ({  252*)— Request  to  Chabqs— Evi- 
dence. 

Where  there  was  no  evidence  that  some 
person  not  in  defendant's  service  left  a  switch 
open  which  resulted  in  the  accident  complained 
of,  a  request  to  charge  tbat  if  the  switch  was 
not  left  open  through  the  carelessness  of  de- 
fendant's employee,  but  by  some  other  person, 
defendant  was  not  liable,  was  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Sf  596-612;    Dec.  Dig.  (  252.*] 

8.  TaiAL   (S    253*)— iNSTBUcnoNS— Appijca- 
BiuTT  OF  Evidence. 

An  instruction  to  find  for  defendant  if 
plaintifF  did  not  sustain  an  injury  which  caused 
him  to  suffer  a  specified  disease  of  the  spinal 
cord  was  properly  refused  as  ignoring  other  in- 
juries testified  to  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  613-623;    Dec.  Dig.  i  253.*] 

9.  Tbiai.  (J  191*)  — I NSTBUCTIONS  — Assumed 
Facts. 

A  request  to  chart;e  assuming  as  a  fact 
tbat  rheumatism  and  sciatica  might  not  result 
from  the  injury  to  plaintiff's  spinal  cord  or 
nerves  was  properly  refused. 

[Ed.  Note.— For  otber  cases,  see  Trial,  Cent 
Dig.  {§  420-431;    Dec.  Dig.  {  191.*] 

Appeal  from  District  Conrt,  Deaf  Smith 
Connty;  J.  N.  Browning,  Judge. 

Action  by  J.  J.  Coffman  against  tbe  Pecos 
A  Northern  Texas  Railway  Company.    Judg- 


ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Madden  ft  Tnielove,  Carl  Oilliland,  and 
Terry,  Cavin  &  Mills,  for  appellant  Capps, 
Gantey,  Hanger  &  Short  and  Knight  &  Sta- 
ton,  for  appellee. 

DUNKLIN,  3.  While  J.  J.  Coffman  was  a 
passenger  on  the  Pecos  &  Northern  Texas 
Railway,  the  engine  ran  upon  a  side  track  In 
tbe  town  of  Hereford  and  collided  with  a 
string  of  box  cars.  Coffman  instituted  suit 
for  damages  for  injnries  alleged  to  have  been 
received  as  a  result  of  being  thrown  against 
the  back  of  a  seat  and  on  the  floor  of  the 
car  by  reason  of  this  collision,  and  from  a 
Judgment  In  his  favor  defendant  has  ap- 
pealed. 

Defendant's  first  four  assignments  com- 
plain of  tbe  action  of  the  conrt  In  overruling 
objections  to  certain  testimony  of  witnesses 
C.  I/.  Nash,  Mrs.  Sallie  Coffman,  Geo.  M. 
Slaughter,  and  F.  C.  Davidson.  Tbe  testi- 
mony objected  to  was  as  to  complaints  by 
plaintiff  of  pain  and  soreness  in  his  back,  an 
impediment  in  his  walk,  and  an  answer  by 
Mrs.  Coffman,  plalntifTs  wife,  to  one  ques- 
tion, to  tbe  effect  tbat  prior  to  tbe  accident 
Mr.  Coffman  was  well  and  suffered  from 
nothing.  The  objections  were  that  the  testi- 
mony was  hearsay,  tbat  the  declarations  of 
plaintiff  detailed  by  the  witness  were  self- 
serving,  and  that  the  testimony  of  Mrs.  Coff- 
man to  the  effect  that  prior  to  tbe  accident 
Mr.  Coffman  was  well  was  a  conclusion  which 
tbe  witness  was  not  qualified  to  give.  There 
was  no  error  in  tbe  admission  of  tbe  testi- 
mony. St  I/.  &  S.  F.  R.  Co.  V.  Boyer,  44  Tex. 
Civ.  App.  311,  97  S.  W.  1070,  and  authorities 
there  cited;  Ry.  v.  Smith  (Tex.  Civ.  App.) 
90  S.  W.  929;  Ry.  v.  Wright  (Tex.  Civ.  App.) 
84  S.  W.  272;  Rutherford  v.  Ry.,  28  Tex. 
Civ.  App.  625,  67  S.  W.  163,  and  authorities 
there  cited. 

The  plaintiff's  contention  was  that  from 
the  injury  received  in  the  accident  be  was 
suffering  from  myelitis  or  sclerosis  of  the 
spinal  cord.  He  submitted  to  an  examination 
by  physicians  in  Kansas  City  for  the  purpose 
of  determining  whether  or  not  bis  spine  was 
so  diseased.  Dr.  Rogers  was  present  at  this 
examination,  and  testified  that  from  btfi  ob- 
servations during  that  examination  he  form- 
ed, and  at  the  time  of  the  trial  bad,  a  defi- 
nite opinion  as  to  whether  or  not  Mr.  Coffman 
was  Buffering  from  any  form  of  myelitis  or 
sclerosis  of  tbe  spinal  cord.  Dr.  Rogers 
further  testified  tbat  he  was  a  graduate  of 
the  Medical  College  of  the  University  of  Ten- 
nessee, that  be  had  been  engaged  in  the  prac- 
tice of  medicine  37  years,  that  be  was  not  a 
specialist  in  spinal  cord  diseases,  bad  never 
treated  a  case  of  myelitis  or  sclerosis  of  the 
spinal  cord,  but  bad  read  on  those  subjects, 
and  bad  such  knowledge  and  information  as 
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a  general  practitioner  would  have.  Defend- 
ant's counsel  then  asked  him  to  state  to  the 
Jury  the  opinion  that  he  had  formed  as  to 
whether  or  not  Mr.  Coffman  had  sustained 
any  Injury  to  his  spine  or  was  suffering  with 
any  kind  of  spinal  affection.  Plaintiff  ob- 
jected to  this  question  on  the  ground  that 
Dr.  Rogers  was  not  qualified  to  express  an 
opinion.  The  court  sustained  this  objection, 
stating  at  the  time  that  "it  would  be  better 
to  question  the  witness  further  touching  his 
qualifications,"  and  stated  to  defendant's  coun- 
sel that  he  might  go  ahead  and  further  quali- 
fy the  witness  to  speak.  Defendant's  counsel 
thereupon  stated  that  he  could  not  further 
qualify  the  witness.  The  bill  of  exception 
approved  by  the  court  contains  the  statement 
In  effect  that  the  witness,  if  permitted,  would 
have  testified  that  in  his  opinion  plaintiff  was 
not  suffering  from  any  spinal  affliction.  To 
sustain  the  ruling  of  the  court,  appellee  con- 
tends that  whether  a  witness  has  qualified 
himself  to  testify  as  an  expert  is  a  question 
for  the  determination  of  the  trial  court, 
whose  decision  will  not  be  reviewed  on  ap- 
peal unless  a  gross  abuse  of  the  court's  dis- 
cretion is  made  to  appear.  In  support  of 
this  contention  many  cases  are  cited,  such  as 
Meyer  Bros.  Drug  Co.  v.  Madden,  Graham  & 
Co.,  45  Tex,  Civ.  App.  74,  99  8.  W.  723; 
Spaulding  v.  City  of  Edlna,  122  Mo.  App.  85, 
97  S.  W.  645;  Combs  v.  Rountree  Construc- 
tion Co.  (Mo.)  104  S.  W.  77;  Inland  &  Sea- 
board Coasting  Co,  v.  Tolson,  139  U.  S.  559, 
11  Sup.  Ct.  653,  35  L.  Ed.  273 ;  Chateaugay 
Ore  &  Iron  Co.  v.  Blake,  144  U.  S.  484,  12 
Sup.  Ct  731,  36  L.  Ed.  513;  Stllwell  &  B. 
Mfg.  Co.  V.  Phelps,  130  U.  S.  620,  9  Sup.  Ct 
601,  32  r^  Ed.  1035. 

The  spinal  Injury  was  the  principal  Injury 
complained  of  by  the  plaintiff,  and  upon  the 
Issue  as  to  whether  or  not  plaintiff  was  suf- 
fering from  this  injury  the  testimony  was 
sharply  conflicting,  several  physicians  testi- 
fying to  such  injuries,  and  several  others  tes- 
tifying to  the  contrary.  We  think  it  well 
settled  by  the  authorities  that  a  physician  in 
general  practice  who  has  studied  the  particu- 
lar disease  concerning  which  be  la  called  up- 
on to  give  an  opinion  is  qualified  toglve  such 
opinion,  even  though  he  has  not  made  such 
diseases  a  specialty  in  his  practice,  and  even 
though  he  has  never  had  occasion  to  treat 
a  patient  for  that  disease,  a  want  of  experi- 
ence going  to  affect  the  weight  of  his  testi- 
mony only.  Lawson  on  Expert  and  Opinion 
Evidence  (1st  Ed.)  pp.  118-129,  Inclusive; 
Montgomery  v.  Commonwealth,  88  Ky.  509, 
11  S.  W.  475;  1  Wigmore  on  Evidence,  |{ 
669  and  687. 

If  it  be  conceded  that  ordinarily  it  would 
have  been  discretionary  with  the  trial  court 
to  exclude  the  opinion  of  Dr.  Rogers  as  an 
expert  we  think  that  under  the  authorities, 
and  in  view  of  the  conflict  of  testimony  upon 
the  issue  as  to  whether  or  not  the  plaintiff 
was  suffering  from  the  spinal  diseases  com- 


plained of,  it  was  an  abuse  of  soch  discretion 
to  exclude  said  testimony,  and  its  exclusion 
constituted  error  for  which  the  Judgment  of 
the  trial  court  must  be  reversed. 

Under  the-  seventh  assignment  of  error  ap- 
pellant insists  that  the  hypothetical  questions 
prc^Munded  to  witnesses  were  objectionable 
in  assuming  that  the  engine  was  demolished 
by  the  colllBlon  in  controversy.  We  are  In- 
clined to  think  that  there  was  no  evidence  to 
show  that  the  engine  was  demolished,  and, 
while  this  error  might  not  be  sufficient  to  re- 
verse the  case,  we  suggest  that  this  objection 
should  be  avoided  upon  another  trial. 

In  his  charge  the  court  repeatedly  told 
the  Jury  that  the  defendant  owed  the  duty 
under  the  law  to  exercise  the  highest  degree 
of  care  and  prudence  for  plalntifTs  safety, 
while  a  passenger  on  its  train,  and  in  the 
charge  the  following  language  was  used: 
"And  by  the  term  'highest  degree  of  care' 
means  that  degree  of  care  which  a  person 
possessed  of  the  highest  degree  of  care  and 
prudence,  engaged  in  the  same  kind  of  em- 
ployment, would  exercise  under  the  same  cir- 
cumstances." A  more  accurate  definition  of 
the  duty  owing  by  a  railway  company  to  a 
passenger  on  one  of  its  trains  is  found  in  Ry. 
V.  Halloren,  53  Tex.  53,  37  Am.  R^.  744 ;  Ry. 
V.  Welch,  86  Tex.  203,  24  S.  W.  39v,  40  Am. 
St  Rep.  829 ;  I.  &  G.  N.  Ry.  Co.  v.  Clark,  3C 
Tex.  Civ.  App.  195, 81  S.  W.  821;  Ry.  v.  Parks, 
40  Tex.  Civ.  App.  480,  90  S.  W.  843.  Appellee 
contends  that  the  evidence  conclusively  es- 
tablishes negligence  on  the  part  of  defend- 
ant as  a  matter  of  law,  and  that,  if  there 
was  error  in  the  charge  given,  the  same  was 
harmless.  Without  deciding  tliat  question, 
or  the  further  question  whether  or  not  there* 
was  error  in  the  charge,  we  suggest  that  up- 
on another  trial,  in  defining  the  legal  duty 
which  the  defendant  owed  to  plaintiff,  it 
would  be  better  for  the  court  to  follow  the 
form  of  charge  approved  in  the  cases  last 
above  cited. 

Relative  to  the  question  presented  under 
the  sixth  assignment  of  error,  we  suggest 
further  that,  if  upon  another  trial  defendant 
can  prove  that  plaintiff's  financial  condition 
prior  to  the  accident  was  such  as  would  tend 
to  contradict  his  testimony  that  for  five  or 
six  years  prior  to  the  accident  in  controversy 
he  had  earned  from  $5,000  to  $7,000  per  an- 
num, defendant  upon  cross-examination  of 
plaintiff  should  be  allowed  to  make  such 
proof.  We  recognize  the  general  rule  an- 
nounced In  Ry.  V.  Lyde,  67  Tex.  510,  and  Ry. 
V.  Hannlg,  91  Tex.  349,  43  S.  W.  606,  that 
in  such  cases  the  wealth  or  poverty  of  the 
plaintiff  are  immaterial  issues  and  calculated 
to  prejudice  the  Jury  in  favor  of  one  or  the 
other  party  to  the  suit  yet  we  believe  thaf 
if  the  defendant  should  desire  to  show  the 
poverty  of  plaintiff  under  such  circumstances, 
evidence  of  that  fact  should  be  admitted.  la 
most  cases  the  holding  that  proof  of  poverty 
of  plaintiff  in  suits  for  damages  la  not  ad' 
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mlBsible  Is  based  upon  the  Idea  that  such 
proof  would  be  prejudicial  to  the  defendant 
When  the  plalntifl  teetlfles  to  large  earnings 
prior  to  a  personal  Injury,  and  sues  for  dam- 
ages for  loss  of  such  earnings  by  reason  of 
the  Injury,  proof  of  his  poverty  shortly  prior 
to  the  accident  might  reasonably  tend  to 
contradict  his  testimony  as  to  the  amount  of 
his  earnings,  and.  If  the  defendant  sees  fit  to 
risk  any  sympathy  that  such  proof  might 
arouse  In  the  minds  of  the  Jurors  In  plaln- 
tUTs  behalf,  the  same  should  be  admitted. 

In  the  case  of  O.,  C.  &  S.  F.  Ry.  Co.  v. 
Matthews,  100  Tex.  63,  93  S.  W.  1068,  our 
Supreme  Court  held  certain  testimony  admis- 
sible, over  the  objection  that  It  was  Irrele- 
vant and  Immaterial,  which  was  offered  upon 
cross-examination  for  the  purpose  of  affe^'t- 
Ing  the  weight  of  the  testimony  of  one  of 
plaintlfTs  witnesses.  In  discussing  the  ques- 
tion of  the  admissibility  of  that  evidence,  the 
following  language  was  used:  "The  effort 
here  is  to  establish  the  falsity  of  the  witness' 
testimony  material  to  the  case  by  circum- 
stances, one  of  which  is  that  that  did  not 
happen  which  would  naturally  be  expected  to 
hare  happened  if  the  tale  were  true,  L  e.,  an 
earlier  disclosure  of  the  facts  known  to  the 
witness.  This  evidence  Is  directed  at  the 
very  facts  in  issue  in  the  case,  and  not  to  the 
proof  of  irreleyant  facts.  When  the  existence 
of  facts  materia]  to  a  plaintiff's  case  is  put 
In  issue  by  the  defense,  the  truth  of  the  testi- 
mony of  witnesses  to  those  facts  is  also  put 
in  issue ;  and  evidence  which  has  a  tendency 
to  show  the  untruth  of  such  testimony  is  as 
relevant  to  the  Issues  as  testimony  of  other 
witnesses  denying  that  the  facts  exist.  As 
was  said  by  Judge  Stayton  In  Kvansich  t. 
Gulf,  C.  ft  S.  F.  By.  Co.,  61  Tex.  28:  'As  all 
Issues  of  fact  must  be  determined  by  the 
testimony  of  witnesses.  It  would  seem  that 
any  fact  which  bears  upon  the  credit  of  a 
witness  would  be  a  relevant  fact,  and  this 
whether  It  goes  to  his  Indisposition  to  tell  the 
truth,  bis  want  of  opportunity  to  know  the 
truth,  his  bias,  interest,  want  of  memory, 
or  other  like  fact'  Evidence,  therefore, 
which  bears  upon  the  story  of  a  witness  with 
sufficient  directness  and  force  to  give  It  ap- 
preciable value  in  determining  whether  or  not 
that  story  is  true,  cannot  be  said  to  be  ad- 
dressed to  an  Irrelevant  or  collateral  Issue. 
It  is  directed  to  the  issue  as  to  the  existence 
of  the  material  facts  to  which  the  witness 
has  testified." 

The  second  special  Instruction  requested  by 
defendant  was  properly  refused.  It  was  In 
effect  that  if  the  switch  was  left  open,  not 
through  carelessness  of  defendant's  employes, 
but  by  some  one  other  than  an  employ^,  the 
verdict  should  be  for  defendant,  unless  the 
accident  occurred  through  the  negligence  of 
the  engineer  In  running  the  train  into  the 
open  swltdL    There  was  no  evidence  that. 


some  person  not  engaged  in  defendant's  serV' 
Ice  left  the  switch  open,  and  in  the  absence 
of  such  testimony  it  would  be  improper  to 
give  such  a  charge.  This  renders  it  unneces- 
sary to  consider  the  question  whether  or  not 
the  instruction  would  be  proper  in  the  ab- 
sence of  that  vice.  Railway  v.  Lytle  (Tex. 
Civ.  App.)  106  S.  W.  900. 

By  its  third  and  fifth  special  charges  de- 
fendant requested  the  court  to  Instruct  the 
Jury  to  find  in  its  favor  if  plaintiff  did  not 
sustain  an  injury  which  caused  him  to  suf- 
fer from  myelitis  or  sclerosis  of  the  spinal 
cord.  These  charges  Ignored  other  injuries 
testified  to  by  plalntift,  and  tbey  were  cor- 
rectly refused. 

The  sixth  special  instruction  requested  by 
defendant  was  erroneous,  In  that  it  assumes 
as  a  fact  that  rheumatism  and  sciatica  could 
not  result  from  an  Injury  to  the  spinal  col- 
umn or  nerves. 

The  judgment  of  the  trial  court  is  re- 
versed, and  the  cause  remanded  for  another 
trlaL 


MARICLB  V.  McALISTER  FUEL  CO. 

(Court  of  Civil  Appeals  of  Texas.     April  10, 
1909.    Rehearing  Denied  July  3,  1909.) 

1.  Appeal  and  Ebbob  ({  742*)— Assionment 
07  Ebbob. 

Where  the  admisaion  of  bills  of  lading  io 
evidence  ia  objected  to,  but  the  record  contains 
only  the  substance  of  the  bills  of  lading,  and  no 
statement  in  verification  of  the  objection,  the 
objection  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3000;   Dec.  Dig.  {  742.*] 

2.  Exceptions,   Bnx.  of  ({  8*)— Likitation 
TO  Pabticulab  OBjEcrion. 

A  bill  of  exceptions  to  the  admission  of 
evidence  must  be  limited  to  the  particular  ob- 
jection made. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  {  10;    Dec.  Dig.  {  &*] 

3.  Sales  (S  382*)— Reueoies  or  Sblleb— Ac- 
tions FOB   Dakaoes — AniussiOR   or  Bvi- 

denoe. 

In  an  action  by  a  seller  of  coal  for  dam- 
ages for  breach  of  a  contract  to  purchase,  bills 
of  lading  for  the  coal  shipped  defendant  were 
admissible  in  evidence,  although  such  bills  were 
"subject  to  correction" ;  there  being  nothing 
in  the  evidence  tending  to  show  that  there  had 
been  a  correction  or  that  ground  for  a  correc- 
tion existed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  1096;    Dec.  Dig.  {  382.*]  . 

4.  Sales  (8  388*)— Remedies  of  Selleb— Ac- 
tions FOB  Damages— iNSTBucTioNs. 

Plaintiff  sued  defendant  for  breach  of  a 
contract  to  purchase  coal  of  plaintiff.  Defend- 
ant pleaded  a  general  deniaL  There  was  no 
evidence  that  defendant  refused  to  accept  the 
coal  because  it  was  not  the  kind  specified  in 
the  contract.  Held,  that  a  charge  that,  if  the 
jury  found  that  the  coal  shipped  to  defendant 
on  his  order  was  not  the  coal  specified  in  the 
contract  they  would  find  for  defendant,  was 
properly  modified  by  adding,  "provided  defend- 
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ant    refused    to    accept    Mud    coal"    on    sack 
grounds. 

[Eld.  Note.— For  other  caaes,  see  Sales,  Cent 
Dig.  {  1108;    Dec.  Dig.  S  388.*] 

5.  Appeal  and  Ebbob  ({  728*)— AssiONiairrB 
or  Ebrob— iNDiCATiNO  Evidence. 

In  an  action  by  a  aelter  of  coal  for  breach 
of  contract  to  take  coal  purchased,  an  assign- 
ment of  error  that  the  verdict  for  plaintiff  is 
against  the  weight  of  the  evidence,  In  that  there 
was  not  proper  or  sufficient  evidence  upon  which 
the  jury  could  ascertain  the  quantity  of  coal 
shipped  by  plaintiff  to  defendant,  and  that  the 
weight  of  testimony  supported  the  contention 
of  defendant  that  the  coal  was  not  shipped  to 
him  within  a  reasonable  time,  will  not  be  con- 
sidered where  the  evidence  relating  to  the  ob- 
jections is  not  pointed  out. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3011 ;    Dec.  Dig.  J  728.»] 

6.  Sales  (f  383*)— Readies  of  Seller— Ao- 
Tioir  FOB  Damages— Evidence. 

Evidence  in  an  action  for  breach  of  con- 
tract to  purchase  coal  of  plaintiff  held  to  show 
that  the  coal  tendered  defendant  was  the  kind 
ordered  by  him. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  (  1097;   Dec.  Dig.  {  383.*] 

Error  from  District  Court,  Wichita  County ; 
A.  H.  Carrlgan,  Judge. 

Action  by  the  McAUster  Fuel  Company 
against  P.  C.  Marlcle.  Judgment  for  plain- 
tiff, and  defendant  alleges  error.    Affirmed. 

L.  H.  Matliis,  for  plaintiff  In  error.  J.  T. 
Montgomery,  for  defendant  In  error. 

CONNER,  C  J.  The  McAUster  Fuel  Com- 
pany on  tbe  13tb  day  of  October,  1905,  sued 
P.  C.  Maride  in  tbe  district  court  of  Wich- 
ita county,  alleging  that  It  had  shipped  and 
tendered  to  said  Marlcle  a't  Wichita  Falls 
nine  cars  of  Wllburton  coal  ordered  by  him, 
worth  $909 ;  that  Marlcle  had  refused  to  r^e- 
celve  and  pay  for  the  coal,  which  necessitat- 
ed a  disposition  thereof  by  the  fuel  com- 
pany, which  It  did,  realizing  therefrom  the 
net  sum  of  $70.  For  the  difference,  $839,  the 
fuel  company  sued.  The  defendant  Marlcle 
answered  by  a  general  denial,  and  the  trial 
before  a  jury  resulted  In  a  verdict  for  the 
fuel  company  for  the  full  amount  sued  for. 

In  the  first  assignment  objection  Is  made 
to  the  introduction  In  evidence  of  "nine  bills 
of  lading  and  waybills  purporting  to  have 
been  executed  and  delivered  to  the  plaintiff 
by  the  railway  company  in  the  Indian  Terri- 
tory," on  the  ground,  among  other  things, 
that  "no  proof  was  offered  tending  to  show 
that  they  were  executed  by  the  parties  pre- 
tending to  have  executed  them."  It  seems 
difficult  to  avoid  the  force  of  defendant  in 
error's  objections  to  this  assignment.  Nei- 
ther the  bills  of  lading  objected  to  nor  the 
bill  of  exceptions  taken  to  their  introduction 
Is  set  out  in  the  statement  given  In  support 
of  the  assignment;  nor  is  reference  to  tbe 
pages  of  the  transcript  made  to  enable  this 
<-ourt  to  readily  examine  the  bills  of  lading 
and  bill  of  exceptions.  We  have,  however, 
taken  the  pains  to  search  the  record  for  the 


bill  of  exceptions,  and  And  therein  only  what 
purports  to  be  the  substance  of  the  bills  of 
lading,  but  no  statement  in  verification  of 
the  objection  that  there  was  no  proof  of  their 
execution.  The  mere  objection  on  this 
ground  is  insufficient.  Terrell  v.  McCown,  91 
Tex.  231,  43  8.  W.  2.  The  further  objection 
we  find  in  the  bill  "that  so  far  as  those  bills 
of  lading  were  sought  to  be  introduced  as 
tending  to  show  the  quality  or  the  weight  of 
the  coal  shipped  In  said  cars  that  it  appeared 
upon  the  face  of  said  bills  of  lading  that 
those  matters  were  subject  to  correction,  and 
that  therefore  the  defendant  was  not  bound 
thereby  even  if  proof  of  the  execution  there- 
of had  been  shown."  The  bUl  must  be  lim- 
ited to  the  particular  objection  made.  See 
Minor  T.  Powers  (Tex.  Civ.  App.)  38  S.  Wv 
400.  So  limited  we  see  nothing  prejudicial 
in  the  admission  of  the  bills  of  lading.  Mere- 
ly because  they  were  made  "subject  to  cor- 
rection" cannot  be  material  when  nothing  in 
the  evidence  is  pointed  out  tending  to  show 
that  there  had  been  a  correction,  or  that 
ground  therefor  existed.  The  recitations 
relating  to  the  quality  and  weight  of  the  coal 
were,  as  to  plaintiff  in  error,  as  suggested  in 
his  brief,  no  doubt  hearsay,  but  this  objec- 
tion does  not  appear  from  the  bill  of  excep- 
tions to  have  been  made  at  the  time.  Had  it 
been  done,  for  aught  that  we  can  say,  de- 
fendant in  error  might  have  answered  it  by 
indisputable  proof.  Indeed,  nothing  in  the 
statement  under  the  assignment  Indicates 
that  there  was  any  dispute  as  to  either  the 
quality  or  weight  of  the  coal.  So  that  on  the 
whole  we  think  the  assignment  of  error  must 
be  held  to  be  of  no  avail. 

Under  the  second  and  fourth  and  the  third 
and  fifth  assignments  of  error,  the  court's 
charge  is  attacked  on  the  ground  that  there- 
by plaintiff  in  error's  defenses  were  Improp 
erly  limited.  His  only  defense  pleaded  was 
a  general  denial,  but  the  court  charged  the 
jury  to  the  effect  that  if  they  found  that  the 
coal  shipped  to  Wichita  Falls  on  his  order  was 
not  "Wllburton"  coal,  or  had  not  been  trans- 
ported and  delivered  at  Wichita  Falls  with- 
in a  reasonable  time,  they  would  find  for  de- 
fendant, "provided  defendant  refused  to  ac- 
cept said  coal"  on  such  grounds.  It  Is  said 
in  the  statements  in  aid  of  these  assign- 
ments that  "Marlcle  himself  had  testified 
that,  when  he  refused  to  acc^t  the  coal,  he 
had  not  even  seen  the  bills  of  lading,  and 
did  not  know  that  the  coal  had  not  been  ship- 
ped from  the  mine  at  Wllburton,"  and  that 
"the  testimony  of  the  plaintiff's  witness 
Hlghtower  tended  to  show  that  Maride  did 
not  given  any  reason  at  all  for  refusing  to 
receive  the  coal,  except  that  he  was  over- 
stocked with  coal."  It  is  doubtless  true,  as 
insisted,  that  plaintiff  in  error  could  not  be 
deprived  of  any  just  defense  he  had  on  th« 
ground  merely  that  he  failed  to  base  his  re- 
fusal to  receive  the  coal  on  such  defense,  but 


•For  otiwr  CMM  tee  lam*  topia  ud  lecUon  NUMBBR  In  Dee.  *  Am.  Dtts.  U07  to  data,  A  Reporter  Indexee 


Digitized  by 


Google 


Ter.) 


KIllBY  V.  BOAZ. 


223 


we  And  nothing  In  the  statement  referred  to 
which  showB  that  the  evidence  raised 
the  Issues  of  the  special  defenses  mentioned 
and  submitted.  We  cannot,  therefore,  say 
that  there  was  prejudicial  error  In  the 
charges  complained  of. 

The  remaining  assignment  la  to  the  effect 
that  the  yerdict  of  the  jury  Is  "wholly  un- 
supported by  and  Is  against  the  great  weight 
of  the  evidence,"  In  that,  "first,  there  was 
not  proper  or  sufficient  evidence  Introduced 
upon  which  the  Jury  could  ascertain  the  quan- 
tity of  coal  shipped  by  plaintiff  to  defendant; 
second,  the  weight  of  the  testimony  support- 
ed the  contention  of  the  defendant  that  the 
coal  was  not  shipped  to  him  by  plaintiff  with- 
in a  reasonable  time  after  the  plaintiff  bad 
received  his  orders ;  third,  the  weight  of  the 
evidence  supported  defendant's  contention 
that  six  cars  of  said  coal  was  not  Wilbur- 
ton  coal,  as  defendant  bad  ordered."  The 
evidence  relating  to  the  first  and  second  ob- 
jections at>ove  quoted  Is  not  pointed  out,  and 
the  testimony  relating  to  the  third  seems 
almost  undisputed  to  the  effect  that  the  Unit- 
ed States  Geological  Survey  places  coal  in 
the  Indian  Territory  in  two  classes,  one 
known  as  the  McAllster  vein  and  the  other 
as  the  Wllburton  vein,  and  that  all  coal  min- 
ed from  the  Wllburton  vein  Is  known  com- 
mercially as  "Wllburton"  coal,  and  that  all 
coal  shipped  Marlcle  was  mined  from  this 
Wllburton  vein.  That  such  classification  was 
unknown  to  plaintiff  in  error,  or  unknown 
in  Wichita  Falls,  can  avail  blm  nothing.  In 
view  of  the  practically  undisputed  fact  that 
he  ordered  Wllburton  coal  and  was  tendered 
coal  of  that  class  as  established  by  the  tes- 
timony of  many  witnesses  of  large  ext>erieDce 
from  many  different  portions  of  the  country. 

We  conclude  that  the  judgment  must  be 
affirmed;  and  it  is  so  ordere<1. 


KIRBT  V.  BOAZ  et  al. 

(Court  of  Civil  Appeals  of  Texas.     April  24, 
1909.    Rehearing  Denied  July  3,  1909.)      ' 

1.  ETIDEITCB  (t  271*)— SlXr-SEB VINO  DKOI.AB- 

ATioNs— Statements  of  Decedent. 

On  an  issue  as  to  which  of  tvro  persons  of 
the  same  name  received  the  bounty  warrant  for 
the  land  in  controversy,  declarations  of  a  dece- 
dent a«  to  bis  ancestors  service  in  the  Texas 
army  were  admissible,  it  appearing  that  there 
was  no  exciting  cause  in  the  way  of  self-inter- 
est ;  the  declarant  having  no  knowledge  of  his 
ancestor's  death. 

[E!d.    Note.— For  other   cases,   see   Evidence, 
Dec  Dig.  f  271.*J 

2.  APFzax  AND  E^KOB  ({  1051*)— Revjjew— 
Habhixss  EbBOB— Aduission  or  Evidence 
— Ssir-SntviNa  Declabations. 

Error,  in  the  admission  of  evidence  of  a 
decedent's  sdf-eerving  declarations  as  to  his  an- 
cestor's family  history  to  sustain  one's  claim 
of  title,  is  harmless,  where  the  same  history  is 
shown   by   imcontradicted  evidence  of  declara- 


tions of  competent  declarants,  supplemented  by 
the  family  Bible  and  the  family  portrait. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4161-4170;  Dec.  Dig.  S 
1051.*] 

3.  EviDENCK   (f  820*) — Deolabationb— Fedi- 

OBEB. 

Testimony  as  to  pedigree  was  properly  ad- 
mitted, where  it  was  based,  not  only  on  self- 
serving  declarations  of  a  decedent,  but  also  on 
declarations  of  his  wife,  who  had  no  interest, 
and  on  the  family  Bible  and  the  family  portrait. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  1201 ;   Dec.  Dig.  {  320. »] 

4.  Advebse  Possession  ({  13*)— Elements. 

One  who  has  never  had  possession  of  land 
or  paid  taxes  on  it  cannot  maintain  an  action 
of  trespass  to  try  title  against  one  who  has 
paid  taxes  on  it  tor  16  years  under  a  claim  of 
title,  and  has  held  it  adversely  for  five  years, 
and  cultivated  and  Improved  It,  though  the  lat- 
ter is  unable  to  show  that  the  person  under 
whom  he  claims  was  the  person  named  in  the 
bounty  warrant  for  the  land. 

[E}d.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  t§  65-76;    Dec.  Dig.  {  13.*] 

5.  Advebse  Possession  (|  47*). 

The  possession  of  land  by  the  vendee  is 
not  the  possession  of  Us  vendor,  as  against  an 
adverse  possessor  wlw  enters  after  the  sale. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  I  47.*] 

Error  from  District  Court,  Jones  County; 
Cullen  O.  Higglns,  Judge. 

Action  by  Moses  R.  Kirby  against  Edgar 
Boaz  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  brings  error.     Affirmed. 

Hardwicke  &  Hardwlcke,  Theodore  Mack, 
and  A.  H.  Kirby,  for  plaiutiff  in  error. 
Thomas  &  Chapman  and  C  H.  Steele,  for  de- 
fendants in  error. 

DUNKLIN,  J.  This  is  the  second  appeal 
of  this  case;  the  disposition  of  the  former 
appeal  appearing  in  41  Tex.  Civ.  App.  £S2, 
91  8.  W.  642. 

Hie  property  in  contrfversy  is  the  John 
Wall  survey  of  1280  acres  of  land  situated 
in  Jones  county.  Moses  R.  Kirby  sued  in 
trespass  to  try  title  to  recover  the  land  of 
defendants  in  error,  and,  in  the  alternative, 
to  foreclose  a  vendor's  lien  on  the  property. 
From  a  judgment  in  favor  of  the  defendants 
plaintiff  has  prosecuted  this  writ  of  error. 
The  land  was  located  by  virtue  of  bounty  war- 
rant dated  July  6, 1840,  in  favor  of  the  heirs 
of  John  Wall,  a  soldier  of  the  Republic  of 
Texas,  and  reciting  that  he  served  as  such 
from  October  15,  1836,  untU  September  1, 
1837,  and  that  he  died  while  on  a  furlough. 
The  main  controversy  upon  the  trial  was 
whether  the  John  Wall  mentioned  in  the 
iMunty  warrant  was  a  John  Wall  from  Nash 
county,  N.  C.  through  whom  plaintiff  claimed 
title,  or  a  John  Wall  from  Northampton 
county,  N.  C,  through  whom  defendants 
claimed  title.  Upon  his  death  the  Northamp- 
ton county  Wail  left  surviving  him,  as  his 
only  heirs,  his  two  balf-brothers,  Wm.  H. 
Hughes  and  Thomas  Hughes,  and  his  moth- 
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er,  Sarah  Hoghes.  His  mother  and  hla  half- 
brother  Thomas  Hughes  both  dying  with- 
out Issue,  Wm.  H.  Hughes  became  their  sole 
heir,  and  the  defendants  all  claim  title 
through  him. 

Defendants  Introduced  In  evidence  the 
deposition  of  W.  R.  Newsome,  who  testi- 
fied that  he  was  a  native  of  Northampton 
county,  N.  0.,  and  had  resided  there  for  79 
years.  He  further  testified  that  he  knew 
the  Northampton  county  John  Wall  and  bis 
half-brothers,  Wm.  H.  and' Thomas  Hughes; 
also  knew  their  mother  as  early  as  he  knew 
any  one;  that  she  visited  in  the  home  of 
the  mother  of  witness;  that  she  died  in 
18i5;  that  he  knew  her  for  20  years,  and 
witness  had  known  Wm.  H.  Hughes  79 
years.  The  following  interrogatory,  pro- 
pounded to  this  witness,  and  his  answer 
thereto  were  read  to  the  Jury:  "Interroga- 
tory. If  in  answer  to  interrogatory  11,  you 
have  stated  that  you  knew  John  Wall  then, 
if  you  know,  state  whether  or  not  the  said 
John  Wall  ever  went  to  Texas;  and,  if  you 
state  that  he  did,  then  state  about  what  time 
and  for  what  purpose  be  went,  if  you  know. 
Answer.  I  went  to  Wake  county  in  1836, 
and  came  back  here  in  1839.  When  I  came 
back,  they  told  me  he  was  gone  to  Texas. 
He  went  some  time  between  1836  and  1839 
to  fight  in  the  war."  Plalntltr  objected  to 
all  that  portion  of  the  answer  which  relat- 
ed to  what  the  witness  was  told,  on  the 
ground  that,  in  answers  to  cross-interrog- 
atories exhibited  to  the  court,  but  not  read 
to  the  Jury,  the  witness  further  testified 
that  this  information  was  received  from  the 
mother  and  the  above-named  half-brothers 
of  John  Wall,  and  that  such  declarations  to 
the  witness  were  inadmissible  because  self- 
serVing;  John  Wall  being  then  dead,  and 
the  declarants  being  his  heirs.  At  the  time 
of  the  trial  all  these  declarants  were  dead, 
and  the  evidence  of  the  defendants  showed 
that  the  Northampton  county  Wall  died 
about  the  latter  part  of  the  year  1837.  Be- 
ing a  part  of  the  family  history,  evidence  of 
these  declarations  was  admissible,  unless  the 
evidence  afllrmatlvely  shows  some  cause 
for  its  exduslon. 

The  case  of  Byers  v.  Wallace,  91  Tex.  610, 
28  S.  W.  1056,  29  S.  W.  760,  is  the  leading 
case  relied  on  in  support  of  the  ohjection 
made  to  this  evidence.  The  following  ex- 
cerpt from  that  decision  gives  a  correct  state- 
ment of  the  particular  testimony  there  under 
consideration  and  the  ruling  of  the  court 
thereon:  "The  court  also  admitted,  over  ob- 
jections of  defendants,  the  declarations  of 
William  Wallace^  through  whom  the  plain- 
tiffs claim  title,  to  the  effect  that  he  had 
a  nephew  in  Texas  named  William  Wallace, 
who  was  killed  at  Goliad  in  the  Fannin 
Massacre.  The  evidence  shows  that,  if  the 
declarations  were  true,  the  declarant  was 
the  only  heir  of  the  party  to  whom  the  de- 
clarations  related.     The   declaration    must 


have  l>een  made  after  the  death  of  the  nefti- 
ew,  and  goes  directly  to  establish  the  ti- 
tle of  declarant  as  the  sole  heir  of  the  neph- 
ew. It  was  a  self-servlug  declaration, ' 
made  in  the  Interest  of  the  declarant,  and 
should  have  been  excluded."  And  on  page 
518  of  the  same  volume  the  court,  again  dis- 
cussing the  admissibility  of  the  declaration 
referred  to  in  the  above  quotation,  after  oit- 
ing  many  authorities  in  support  of  the  rul- 
ing, used  the  following  language:  "All  of 
the  authorities  cited  above  sustain  the  text 
of  Mr.  Phillips  (page  22^,  which  is  as  follows: 
'It  has  been  thought  to  be  some  safeguard 
8ufi3clent  to  warrant  the  admissibility  of  the 
evidence  upon  points  where  no  better  evi- 
dence can  commonly  be  expected  that  the 
declarant  coiild  derive  no  advantage  from 
his  statements,  and  that  there  was  at  the  time 
no  exciting  cause  to  Induce  him  to  depart 
from  the  truth.' "  It  will  be  observed  that 
the  declarations  held  to  be  inadmissible  in 
that  case  consisted  of  a  statemoit,  not  only 
that  the  declarant  had  a  nephew  in  Texas 
named  William  Wallace,  but  also  the  state- 
ment that  the  nephew  was  killed  at  Goliad 
in  the  Fannin  Massacre.  Consequ^itly  it 
could  not  be  questioned  that  there  was  ah 
exciting  cause  in  the  way  of  self-interest, 
If  known  to  the  declarant,  to  Induce  him  to 
make  the  declaration. 

Mr.  Wigmor^  in  his  late  work  on  Evidence 
(volume  2,  |$  1482,  1483),  in  discussing  the 
rules  relative  to  admission  of  hearsay  evi- 
dence to  prove  family  history,  says:  "The 
clrcnmstantial  guaranty  for  trustworthiness 
(ante,  section  1422)  has  been  found  in  the 
probability  that  the  'natural  etfuBions'  (to 
use  Lord  Eldon's  oft-quoted  phrase)  of  those 
who  talk  over  family  affairs  when  no  special 
reason  for  bias  or  passion  exists  are  fairly 
trustworthy,  and  should  be  given  weight  by 
judges  and  juries,  as  they  are  in  the  ordinary 
affairs  of  life.  ♦  *  •  In  applying  this 
principle  what  specific  rules  have  been  de- 
duced? Section  1483.  Fh-st,  declarations 
made  during  the  course  of  a  controversy  are 
t<i  be  regarded  as  lacking  in  the  guaranties 
of  trustworthiness.  In  the  traditional  phrase 
the  declarations,  to  be  receivable,  must  have 
been  made  'ante  litem  motam.'  •  •  • 
Principle  requires,  however,  that  the  dispute, 
if  it  is  to  exclude  the  statements,  should  have 
been  more  or  less  over  the  precise  point  to 
which  the  statements  refer;  else  no  bias 
could  he  supposed  to  affect  It  There  is  op- 
portunity for  much  latitude  in  applying  this 
limitation.  Judges'  opinions  have  differed, 
but  it  should  be  a  matter  for  the  trial  court's 
discretion  whether  under  the  circumstances 
of  each  case  bias  can  be  supposed  to  have 
existed."  In  cases  cited  In  the  footnotes  to 
that  section  1483  the  following  Is  quoted  from 
Mansfield,  G.  J.,  from  Berkley's  Peerage  Case, 
4  (Tamp.  417:  "I  have  now  only  to  notice 
the  observation  that  to  exclude  declarations 
you  must  show  tliat  the  lis  mota  was  known 
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to  the  person  who  made  them.  There  is  no 
Buch  rula  •  •  •  If  an  Inquiry  were  to  be 
instituted  in  each  Instance,  whether  the  ex- 
istence of  the  controreray  was  or  was  not 
known  at  the  time  of  the  declaration,  much 
time  would  be  wanted,  and  great  confusion 
would  be  produced."  But  in  the  same  note, 
and  immediately  following  the  above  quota- 
tion, the  author  cites  Shedden  ▼.  Patrick,  2 
S.  W.  &  T.  170,  187,  as  holding  that  the  an- 
nouncement by  Mansfield,  C.  J.,  quoted  above, 
was  against  the  reason  of  the  rule,  and  that 
"We  must  Judge  of  the  feelings  of  the  party 
from  what  he  knew  at  the  time."  The  aa- 
tbor  cites  many  other  English  cases  as  being 
In  accord  with  the  holding  of  Creswell,  J.,  in 
the  case  of  Shedden  t.  Patrick,  supra.  None 
of  these  English  cases  are  accessible  to  ns, 
bat  the  announcement  quoted  from  Shedden 
▼.  Patrick  commends  itself  as  a  Just  and 
equitable  rule,  which  seems  to  be  recognized 
by  the  anthor  in  articles  1482  and  1483,  as 
above  quoted.  It  will  be  noted  that  in  the 
authorities  last  above  referred  to,  it  seems 
Impliedly  conceded  that,  if  the  dedarations 
were  made  ante  litem  motam — ^that  is  to  say, 
before  any  dispute  or  controversy  arose  over 
the  declarant's  claim  of  right— they  would  be 
admissible.  However,  we  recognize  that  the 
Supreme  Court,  in  the  case  of  Byers  v.  Wal- 
lace, supra,  does  not  agree  with  this  last  sug- 
gestion. 

From  the  answer  objected  to  in  this  (ase, 
and  now  under  discussion,  and  above  set  out, 
It  could  reasonably  be  inferred  that  the  de- 
clarants bad  not  beard  of  John  Wall's  death 
at  the  time  these  declarations  were  made, 
which  the  answer  shows  was  In  1839.  This 
Inference  Is  strengthened  by  cross-interroga- 
tories Nos.  9  and  10  to  the  same  witness,  and 
his  answers  thereto,  which  are  as  follows: 
"Cross-Interrogatory  No.  9.  How  do  you 
know  that  John  Wall  is  dead?  Who  told  yon 
be  was  dead,  and  when  were  you  so  told  by 
each  of  the  parties  who  told  you?"  To  cross- 
Interrogatory  No.  9  he  answers:  "Mr.  Wil- 
liam H.  Hughes  told  me  he  was  dead.  It 
was  some  time  about  1840,  1841,  1842,  or 
1843.  Cross-interrogatory  No.  10.  How  do 
you  know  when  and  where  John  Wall  died? 
Who  told  you-  when  and  where  he  died,  and 
when  were  you  told  by  each  of  the  parties 
who  told  you?"  To  cross-interrogatory  No. 
10  he  answers:  "Mr.  William  H.  Hughes.  I 
think  he  told  me  about  1850."  There  is  not 
the  slightest  suggestion  of  evidence  that  at 
the  time  these  declarations  were  made  any 
dispute  had  arisen,  or  was  expected  to  arise, 
over  any  land  certificate  that  might  there- 
after issue  in  favor  of  the  heirs  of  the  John 
WaU  named  in  the  bounty  warrant  under 
which  the  land  in  controversy  was  located; 
and,  assuming,  for  the  sake  of  argument,  that 
at  the  time  the  declarations  were  made  the ' 
declarants,  living  in  North  Carolina,  knew  { 
that  the  Republic  of  Texas  would  grant  a  , 
land  certificate  to  the  heirs  of  her  soldiers  I 
dying  in  her  service,  yet,  as  the  evidence  I 
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tended  strongly  to  show  that  at  the  time  the 
declarations  were  made  the  declarants  did 
not  know  of  the  death  of  the  Northampton 
county  John  Wall,  there  was  certainly  no 
exciting  cause  for  fabrication  In  the  declara- 
tions, and  we  think  they  were  properly  ad- 
mitted. 

The  same  objection  urged  to  the  evidence 
last  discussed  was  interposed  by  appellant 
to  the  following  answer  of  the  witness  New- 
some:  "John  Wall  is  dead.  I  think  he  died 
in  Tennessee.  Think  he  died  some  time  be- 
tween 1839  and  1841.  He  was  never  married 
that  I  know  of."  The  acquaintance  of  the 
witness  with  John  Wall  was  such  as  to  war- 
rant the  admission  of  his  testimony  that  John 
WaU  was  never  married  within  the  knowl- 
edge of  the  witness.  In  answer  to  cross-in- 
terrogatories by  the  plaintiff  the  witness  tes- 
tified that  all  his  testimony  as  to  the  death 
of  John  WaU  and  his  service  in  the  Texas 
army  was  based  upon  declarations  of  John 
Wall's  mother  and  two  half-brothers;  but, 
if  the  admission  of  his  testimony  on  any  of 
those  points  was  error,  it  was  harmless,  as 
proof  of  the  same  history  of  John  Wall  and 
his  family  pedigree  was  made  by  witness  Mrs. 
E.  E.  Morgan,  and  John  Hughes,  supplement- 
ed by  the  famUy  Bible  and  family  portrait  of 
John  WaU,  without  contradiction  from  any 
source.  Jamison  v.  Dooley,  98  Tex.  210,  82 
S.  W.  780.  Mr&  B.  E.  Morgan's  testimony  as 
to  the  history  of  John  Wall  and  his  family 
pedigree  was  based  upon  declarations  of  Wm. 
H.  Hughes,  then  sole  heir  to  the  Northampton 
county  Wall's  estate,  and  his  wife,  and  the 
testimony  of  John  Hughes,  son  of  Wm.  H. 
Hughes,  as  to  the  same  matters  was  based  up- 
on the  family  Bible,  a  family  portrait  of 
John  Wall,  and  upon  declarations  of '  his 
father  nnd  mother,  maternal  grandmother 
and  aunt,  Mrs.  E.  E.  Morgan,  and  the  testi- 
mony of  both  of  these  witnesses  on  the  sub- 
ject was  properly  admitted,  as  the  declara- 
tions of  Mrs.  Wm.  H.  Hughes,  who  was  not 
Interested,  were  certainly  competent.  Klrby 
V.  Boaz,  41  Tex.  Civ.  App.  282,  91  S.  W.  642, 
and  authorities  there  cited.  There  is  no  evi- 
dence In  the  record  to  show  that  Wm.  H. 
Hughes  had  no  other  relatives  after  the 
deaths  of  his  mother  and  half-brother,  who 
would  be  competent  declarants  upon  the  sut>- 
Ject,  and  that  his  wife  must  necessarily  have 
received  from  him  her  Information  of  the 
family  history,  as  contended  by  appellant. 

Appellant's  assignments  of  error  numbered 
3,  7  and  9  in  bis  brief  are  overruled  because 
too  general.  Evans  v,  Jackson,  41  Tex.  Civ. 
App.  277,  92  S.  W.  47. 

The  following  charge  to  the  Jury  was  given 
by  the  trial  court:  "The  plaintiff  most  re- 
cover. If  at  all,  upon  the  strength  of  his  own 
title,  and  must  establish  his  case  by  a  pre- 
ponderance of  the  evidence ;  and,  should  you 
be  unable  to  decide  from  the  evidence  what 
John  Wall  the  said  bounty  warrant  No.  9567 
was  Issued  to,  you  will  find  for  the  defend- 
ants."   The  court  also  refused  plaintiff's  re- 
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quested  charge,  In  etFect  that.  If  the  Jury 
should  be  unable  to  decide  from  the  evidence 
whether  the  John  Wall  Intended  in  the  boun- 
ty warrant  was  the  Nash  county  John  Wall 
or  the  Northampton  county  Wall,  then  they 
should  return  a  verdict  in  favor  of  plaintUf. 
The  proof  showed  that  defendants,  and  those 
under  whom  they  claimed,  have  paid  taxes 
on  the  land  in  controversy  ever  since  the  year 
18S4,  under  claim  of  title,  and  have  been  in 
adverse  possession  of  it  since  the  year  1895, 
taking  such  possession  before  the  institution 
of  this  suit,  which  was  filed  in  the  year  1900, 
and  have  cultivated  and  improved  it.  The 
evidence  tended  to  show  that  plaintift  acquir- 
ed such  rights  In  the  land,  if  any,  as  was 
vested  in  the  heirs  of  the  Nash  county  John 
Wall,  but  the  proof  further  showed  that 
plalntiflC  and  those  under  whom  he  deraigns 
title  have  never  been  in  possession  of  the 
land,  nor  paid  any  taxes  on  it,  and  that  they 
never  took  any  active  steps  to  claim  It  until 
the  year  1885.  Accordingly  there  was  no  er- 
ror in  giving  the  charge  above  quoted,  and  in 
refusing  plaintiff's  requested  charge.  Nei- 
ther was  there  error  in  refusing  the  charge 
requested  by  plaintiff  that,  if  A.  B.  Thomas, 
the  vendee  of  E.  E.  KIrby,  plaintiff's  vendee, 
had  possession  of  the  land  prior  to  the  time 
defendants  took  possession  of  it,  then  the 
burden  was  upon  defendants  to  prove  that 
the  Northampton  county  Wall  was  the  Jolui 
Wall  named  In  the  bounty  warrant  by  virtue 
of  which  the  land  was  located,  as  we  fall  to 
perceive  how  the  possession  of  A.  E.  Thomas 
could  be  held  to  be  the  possession  of  his  ven- 
dor. Watklns  V.  Smith,  91  Tex.  891,  46  S.  W. 
560,  and  authorities  there  cited. 

For  the  reasons  above  noted,  the  Judgment 
of  the  trial  court  is  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  V. 

PARSLEY, 

(Court  of  Civil  Appeals  of  Texas.    May  27, 

1909.     On  Rehearing,  July  1,  1909.) 

1.  Telegbaphs  and  Telephones  (§  27*)— Dk- 

I>AT    IN    DELIVEBT    of    MESSAGES— 1/1X81017 

— ^What  Law  Govebns. 

The  law  of  the  state  from  which  a  telegram 
is  sent  for  delivery  to  the  addressee  in  another 
state  determines  whether  the  addressee  may  re- 
cover for  mental  anguish  for  negligent  delay  in 
the  delivery  of  the  message  at  its  destination.  • 

[Ed.   Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  g  27.*] 

2.  Evidence  (5  80*)  —  Pbestj^ptionb  —  Laws 
of  Otheb  States. 

In  the  absence  of  evidence  as  to  what  the 
law  of  a  sister  state  is  at  the  time  of  a  trial, 
it  will  be  presumed  that  it  is  the  same  as  the 
law  of  the  forum. 

[EM.    Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  i  101 ;   Dec.  Dig.  {  80.*] 

3.  Evidence  (8  67*)— Pbesumption— Contin- 
uance OF  Fact  ob  Condition. 

Proof  of  a  decision  rendered  by  the  Su- 
preme Court  of  the  territory  of  Oklahoma  in 
1894,  determining  the  law  on  a  particular  sub- 


ject, Is  not  such  conclusive  proof  of  the  law  of 
the  state  of  Oklahoma,  14  years  later,  as  wouH 
warrant  a  charge  that  the  law  of  the  state  o* 
Oklahoma  was  as  laid  down  in  the  decision  iu 
evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  67.*] 

On  Rehearing. 

4.  Teleobafes  and  TELEFHqjfES  (J  36*) — Ob- 
ligation of  Telephonic  Company  to 
Tbansmit  Messages. 

The  contractual  obligation  of  a  telephone 
company  accepting  a  message  for  transmissioa 
is  to  use  reasonable  diligence  to  deliver  it  to  the 
addressee. 

[EM.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  26:  Dec  Dig.  | 
36.*] 

5.  Teleobaphs  and  Telephones  (8  56*) — 
Failure  to  Deliveb  Messages — Ljabilitt 
— Right  of  Addbesgee. 

The  addressee  of  a  message  may  sue  a  tel- 
ephone company  for  mental  anguish  resulting 
from  the  breach  of  contract  to  promptly  deliv- 
er the  message. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  t  37;  Dec  Dig.  ( 
56.*] 

6.  Contracts  (5  144*)— Wecat  Law  Govebns. 

The  rights  and  duties  of  parties  to  inter- 
state contracts  are  determined  by  the  law  of  the 
state  where  the  contract  is  made  unless  a  con- 
trary intention  appears. 

[EJd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  $  724;   Dec  Dig.  §  144.*] 

7.  Telegbaphs  and  Telephones  (8  60*)  — 
Nondelivebt  of  Messages  —  Bubden  or 
Pboof. 

A  telephone  company  sued  in  Texas  by  the 
addressee  of  a  message  sent  from  Arkansas  for 
delivery  in  Oklahoma,  for  mental  anguish  for 
failure  to  promptly  deliver,  held  to  have  the  bur- 
den of  proving  that  the  laws  of  Arkansas  do 
not  permit  a  recovery  for  mental  anguish. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  61;  Pec  Dig.  I 
66.*] 

8.  Teleobaphs  and  Telephones  (I  66*)  — 
NoHDEUvEBT  or  Messages  —  Bubden  of 
Pboof. 

A  telephone  company  sued  in  Texas  by  the 
addressee  of  a  message  sent  from  Arkansas  for 
delivery  in  Oklahoma  for  mental  anguish,  which 
shows  that  a  recovery  cannot  be  had  under  the 
laws  of  Arkansas  for  mental  anguish  resulting 
from  a  tort  committed  outside  of  the  state,  must, 
to  escape  liability,  also  show  that  under  the 
laws  of  Oklahoma,  within  which  the  tort  oc- 
curred, there  can  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  61;  Dec  Dig.  § 
66.*] 

9.  Trial  (§  169*)  —  Refusal  to  Give  Peb- 
emptobt  Instbuctions. 

To  sustain  an  assignment  complaining  of 
the  refusal  to  give  a  peremptory  instruction  for 
a  party  having  the  burden  of  proving  a  fact, 
the  evidence  establishing  the  fact  must  be  such 
as  authorizes  the  court  to  assume  as  a  matter 
of  law  that  the  fact  was  established. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  S§  381-389 ;  Dec.  Dig.  g  169.*] 

10.  Telegraphs  and  Telephones  (§  68*)  — 

Transmission  of  Messages Liabilities 

— Mental  Suffebing. 

A  contract  by  a  telephone  company  for  the 
delivery  of  a  messa^,  entered  into  in  the  state 
of  Arkansas,  contains,  among  the  substantive 
provisions,  the  right  granted  the  addressee  l)y 
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Kirby'g  Dig.  i  7947,  to  recover  damages  for  men- 
^  tal  anguish  for  a  failure  of  a  performance  of  its 
1  duty. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 

and  Telephones,  Cent.  Dig.  §)  69,  70;  Dec  Dig. 

11.  EviDEWCE  (|67*)  —  Pbesumptions  —  Con- 
tinuance OF  Pact  ob  Condition. 

The  presumption  based  on  the  policy  of  con- 
sistency, which  authorizes  the  inference  that, 
when  the  judiciary  of  a  country  has  once  adopt- 
ed a  rule  of  construction,  it  will  be  adhered  to 
and  considered  as  prevailing  until  the  contrary 
is  shown  does  not  apply  with  equal  force  when 
there  has  been  an  entire  change  of  the  judiciary 
system,  and  the  court  will  not  presume  that  the 
decisions  of  the  courts  of  a  territory  prevail 
after  the  territory  has  been  admitted  as  a  state. 
[E)d.  Note.— For  other  cases,  see  Ehridence, 
Dec.  Dig.  S  67.»] 

12.  Evidence  (J  5*)— Jumjoiai.  Noticb— Com- 
mon Knowledge. 

The  court  judicially  knows  that,  prior  to  its 
admission  into  the  Union,  Oklahoma  consisted  of 
the  territory  of  Oklahoma  and  Indian  Territory, 
and  that  the  territories  were  governed  in  a  large 
measure  by  different  laws  emanating  from  differ- 
ent sources. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g  4 ;  Dec.  Dig.  {  5.*] 

13.  Evidence  (8  67*)— Presumptions. 

The  court  will  not  presume  that  a  rale  of 
constmction  adopted  in  the  territory  of  Okla- 
homa by  its  territorial  Supreme  Court  extended 
over  and  is  made  applicable  after  the  admis- 
sion of  Oklahoma  into  the  Union  to  a  part  of 
the  state  never  a  part  of  the  territory. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  {  67.*] 

14.  CouBTS  (S  428*)— Tebbitobial  Coubts. 
The  territorial  courts  which  existed  in  the 

Indian  Territory  and  Oklahoma  Territory  before 
the  admission  into  the  Union  of  Oklahoma  as  a 
state  formed  no  part  of  the  judicial  system  pro- 
vided for  in  the  federal  Constitution,  and  such 
courts  ceased  to  have  any  further  existence  on 
the  admission  of  the  state  into  the  Union. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  1133;   Dec.  Dig.  8  428.*] 

Error  from  District  Court,  Bowie  County; 
P.  A.  Turner,  Judge. 

Action  by  W.  A.  Parsley  against  the  West- 
ern Union  Telegraph  Company.  There  was  a 
Judgment  for  plalntlfC,  and  defendant  brings 
error.    Affirmed. 

See,  also,  114  S.  W.  156. 

Todd  &  Hurley,  (or  plaintiff  In  error. 
Hart,  MabaSey  &  Thomas,  for  defendant  lu 
error. 

HODGES,  J.  The  defendant  in  error  re- 
covered damages  against  the  plaintiff  In  error 
in  the  snm  of  $500  for  mental  anguish  suf- 
fered In  consequence  of  the  alleged  negligent 
failure  In  the  transmission  and  delivery  of  a 
telegram.  Defendant  in  error  resided  at 
Haworth,  Okl.  On  the  7th  day  of  March, 
1908,  his  brother,  who  resided  at  or  near 
Tnckerman,  Ark.,  sent  him  a  message  in- 
forming him  that  their  sister  at  that  place 
was  not  expected  to  live,  and  for  him  to 
come  at  once.  The  message  was  not  delivered 
until  about  6  o'clock  p.  m.  the  next  day.  The 
jury  found,  and  we  think  the  testimony  is 


sufficient  to  support  the  finding,  that  the 
failure  to  deliver  the  telegram  was  due  to 
the  negligence  of  the  servants  of  the  tele- 
graph company  at  Haworth ;  that  had  it  been 
delivered  with  proper  diligence  the  defendant 
In  error  could  and  would  have  reached  his 
Bister  before  her  burial. 

The  principal  issue  presented  in  this  court 
is  embraced  in  the  first  assignment  of  error, 
which  complains  of  the  refusal  of  the  court 
to  direct  a  verdict  in  favor  of  the  telegraph 
company.  It  is  claimed  that  the  facts  show 
that  the  cause  of  action,  if  any,  arose  in 
Oklahoma,  and  the  right  of  recovery  is  gov- 
erned by  the  laws  of  that  state ;  that,  under 
the  laws  of  Oklahoma,  no  recovery  can  be 
had  for  mental  anguish  in  such  cases.  We 
do  not  agree  to  the  contention  that  in  cases 
like  the  present  the  right  of  recovery  assert- 
ed by  the  addressee  of  a  delayed  telegram  Is 
governed  by  the  laws  of  the  state  where  the 
message  is  to  be  delivered.  On  the  contrary, 
we  think  both  the  courts  of  this  state  and 
other  authorities  of  high  standing  support 
the  conclusion  that  the  law  of  the  state  from 
which  the  message  is  sent  determines  wheth- 
er or  not  the  complaining  party  Is  entitled 
to  recover  damages  for  mental  anguish.  Tel. 
Co.  V.  Waller,  96  Tex.  589,  74  S.  W.  751,  97 
Am.  St  Rep.  036 ;  Tel.  Co.  v.  Cooper,  29  Tex. 
Civ.  App.  591,  69  S.  W.  427;  Tel.  Co.  v. 
Garrett  (Tex.  Civ.  App.)  102  S.  W.  456;  Tel. 
Co.  V.  Buchanan,  35  Tex.  Civ.  App.  437,  80 
S.  W.  561;  Ligon  v.  Tel.  Co.  (Tex.  Civ. 
App.)  102  8.  W.  430;  Tel.  Co.  v.  Woodard, 
84  Ark.  323,  103  S.  W.  679;  2  Wharton, 
Con.  of  Law,  {  471f.  The  telegram  In  this  suit 
having  been  sent  from  a  point  in  the  state 
of  Arkansas,  where  a  recovery  for  mental 
anguish  is  now  permitted,  we  think  the  laws 
of  that  state  should  be  looked  to  as  deter- 
mining the  rights  of  the  injured  party. 

But  If  it  should  be  held  otherwise,  and  that 
his  rights  are  to  be  determined  by  the  laws 
of  the  state  of  Oklahoma,  we  do  not  think  the 
evidence  relied  upon  as  to  what  the  laws  of 
that  state  were  at  the  time  this  message  was 
sent  and  received,  or  the  case  tried  in  the 
court  below,  is  of  such  character  as  to  author- 
ize the  court  to  assume  as  a  matter  of  law  that 
the  laws  of  that  state  denied  a  recovery  for 
mental  anguish  In  telegraph  cases.  The  evi- 
dence consisted  of  a  decision  rendered  by  the 
Supreme  Court  of  the  territory  of  Oklahoma 
in  1894,  13  years  before  the  Incorporation  of 
Oklahoma  into  the  Union,  with  the  Indian 
Territory,  as  a  state,,  and  14  years  before 
this  message  was  sent  Haworth  Is  situated 
in  that  portion  of  the  present  state  of  Okla- 
homa which  was  formerly  a  part  of  the  In- 
dian Territory,  and  was  therefore  never  a 
portion  of  the  territory  of  Oklahoma,  and 
its  locality  was  not  affected  by  the  decision 
rendered  in  the  case  referred  to.  In  the 
absence  of  proof  as  to  what  the  law  of  the 
state  of  Oklahoma  was  at  the  time  of  the 
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trial.  It  will  be  presumed  that  it  was  the 
same  as  that  of  the  forum.  Burgess  t.  Tel. 
Co.,  92  Tex.  125,  46  S.  W.  794,  71  Am.  St. 
Rep.  833 ;  Tel.  Co.  v.  Lannom  (recently  decid- 
ed by  this  court)  119  S.  W.  910.  The  facts 
adduced  at  most  furnish  only  a  basis  for  an 
inference  as  to  what  the  law  of  the  present 
state  of  Oklahoma  was  at  the  time  of  the 
trial,  and  is  by  no  means  such  conclusive 
proof  as  would  authorize  the  court  to  give 
a  peremptory  instruction. 

The  remaining  assignment  raises  a  question 
predicated  upon  an  issue  of  fact  which  we 
think  was  settled  by  the  verdict  of  the  Jury. 
The  Judgment  of  the  district  court  is  accord- 
ingly afllrmed. 

On  Rehearing. 

In  its  motion  for  rehearing  the  plaintiff 
in  error  says  that  it  does  not  claim  that  the 
right  of  recovery  in  this  case  Is  governed  by 
the  laws  of  Oklahoma  solely  because  the 
cause  of  action  arose  in  that  state,  but  does 
contend  that  the  right  is  governed  by  the 
statute  laws  of  Arkansas,  and  that  under  tliat 
statute  such  actionable  negligence  is  a  tort 
and  not  a  breach  of  contract,  and  the  right 
of  recovery  is  limited  to  negligence  occurring 
within  the  state  of  Arkansas.  It  is  argued 
that  the  courts  of  Arkansas  predicate  the 
right  to  recover  for  mental  anguish  as  an 
element  of  actual  damages  in  ttils  class  of 
cases  upon  the  ground  that  the  negligence 
complained  of  In  failing  to  promptly  deliver 
the  message  Is  a  tort,  not  a  breach  of  contract, 
and  hold  that  the  cause  of  action,  If  any, 
arises  in  the  state  where  the  negligence  is 
committed,  and  for  that  reason  the  courts 
of  this  state  cannot  look  to  the  statute  of 
Arkansas  for  the  purpose  of  determining  any 
of  the  rights  of  the  defendant  In  error  to  re- 
cover In  this  case.  Reduced  to  its  final  anal- 
ysis the  argument  is  that  this  court  should 
not  award  damages  for  mental  anguish,  be- 
cause the  courts  of  Arkansas  would  not  do 
so  under  the  same  state  of  facts ;  that  if  this 
suit  were  brought  in  that  state  no  recovery 
could  be  had,  for  the  reason  that  the  statute 
of  Arkansas  had  not  been  violated.  It  must 
be  conceded  that,  under  the  decisions  of  this 
state,  the  addressee  for  whose  beneflt  a  tele- 
gram is  sent  is  such  a  party  to  the  contract 
by  which  the  telegraph  company  undertook 
to  transmit  and  deliver  the  message  as  to  be 
entitled  to  recover  damages  for  mental  an- 
guish for  a  breach  of  the  contract  In  failing 
to  promptly  deliver  the  message.  The  con- 
tractual duty  of  the  telegraph  company  when 
it  accepts  a  message  for  transmission  is  to 
use  reasonable  diligence  to  deliver  it  to  the 
addressee.  Klopf  v.  Tel.  Co.  (Tex.)  101  S.  W. 
1072,  10  L.  R.  A.  (N.  S.)  498.  A  failure  to 
l>erform  that  duty  Is  a  breach  of  the  con- 
tract, for  which  the  addressee  may  sue  and 
recover  damages  for  mental  anguish.  This 
is  regarded  as  the  settled  law  in  this  state, 
as  a  result  of  the  Judicial  construction  adopt- 
ed by  our  courts  in  applying  the  general 


rules  of  commercial  law  regulating  the  rights 
of  parties  to  that  class  of  contracts,  without 
reference  to  the  local  laws  of  any  state.  It 
must  also  be  admitted  that  by  the  rules 
adopted  In  this  state,  and  by  the  great 
weight  of  authority  In  other  Jurisdictions,  the 
rights  and  duties  of  parties  to  Interstate  con- 
tracts are  to  be  determined  by  the  law  of  the 
state  where  the  contract  is  made,  unless  it 
appears  that  the  Intention  of  the  parties  was 
otherwise.  The  laws  of  the  particular  state 
where  the  contract  is  made  are  as  much  a 
part  of  the  agreement  as  if  their  provisions 
were  expressly  made  a  part  of  It.  1  Wharton 
on  Conflict  of  Laws,  S  1;  9  Cyc.  582.  In 
view  of  the  well-established  rule  that  the  lex 
lod  contractus  will,  until  the  contrary  is 
shown,  be  presumed  to  be  the  same  as  the 
law  of  the  forum,  the  burden  rested  upon  the 
telegraph  company  in  this  suit  to  allege  and 
prove  that,  by  the  laws  of  the  state  where 
this  cause  of  action  arose  and  of  that  state 
where  the  contract  was  made  and  In  part  to 
be  performed,  there  could  be  no  recovery  for 
mental  anguish.  If  It  be  not  shown  that  a 
recovery  would  be  denied  under  the  laws  of 
Arkansas,  it  is  wholly  immaterial  what  the 
laws  of  Oklahoma  be.  But  If  the  former 
should  be  proved,  and  the  denial  of  a  recov- 
ery there  should  be  based  upon  the  grounds 
claimed  by  the  plaintiff  in  error  In  Its  brief 
that  the  negligence  complained  of  was  a  tort 
committed  beyond  territorial  Jurisdiction  of 
the  courts  of  Arkansas,  then  plaintiff  in  error 
would  be  under  the  further  duty  of  showing 
that  under  the  laws  of  Oklahoma,  the  place 
where  the  dereliction  occurred,  there  could 
be  no  recovery  for  such  negligence.  Inas- 
much as  the  assignment  now  under  considera- 
tion, and  the  only  one  raising  the  questions 
here  discussed,  complains  of  the  refusal  of 
the  court  to  give  a  peremptory  Instruction  to 
find  for  the  defendant.  It  follows  that  the 
evidence  essential  to  a  discharge  of  the  bur- 
den resting  upon  the  plaintiff  in  error  must 
l>e  such  as  would  authorize  the  court  to  as- 
sume as  a  matter  of  law  that  the  facts  in  Is- 
sue had  l>een  established  by  the  testimony  of- 
fered. In  support  of  its  pleadings  the  plain- 
tiff In  error  offered  in  evidence  section  7947 
of  Kirby's  Digest  of  the  Laws  of  Arkansas, 
which  is  as  follows:  "All  telegraph  com- 
panies doing  business  In  this  state  shall  be 
liable  in  damages  for  mental  anguish  or  suf- 
fering, even  in  the  absence  of  bodily  injury 
or  pecuniary  loss,  for  negligence  In  receiving, 
transmitting  or  delivering  messages;  and  in 
all  actions  ynder  this  section  the  Jury  may 
award  such  damages  as  they  conclude  result- 
ed from  the  negligence  of  the  said  telegraph 
company."  Acts  1903,  p.  123.  It  was  admit- 
ted that  prior  to  the  passage  of  this  law  the 
courts  of  Arkansas  had  by  Judicial  construc- 
tion denied  a  recovery  of  damages  for  mental 
anguish  unaccompanied  by  physical  suffer- 
ing in  telegraph  cases. 
The  plaintiff  In  error  also  offered  in  evl- 
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dence  a  decision  of  the  Supreme  Court  in  tbe 
case  of  Western  Union  Tel.  Co.  v.  Ford,  77 
Ark.  531,  92  S.  W.  528,  rendered  in  190C.  In 
that  case  the  plaintiff  In  tbe  suit  was  the  ad- 
dressee in  the  telegram,  and  resided  in  Tex- 
arkana.  Ark.  Her  sister  died  in  Missouri, 
and  a  niece  of  the  plaintiff  dellyered  to  the 
defendant  telegraph  company  at  Joplin,  in 
that  state,  a  message  notifying  plaintiff  of 
her  sister's  death,  and  telling  her  to  come  to 
Carthage.  The  message  was  received  at  the 
Texarkana  office,  but  there  was  negligence 
In  delivering  It,  by  which  the  plaintiff  failed 
to  reach  Carthage  In  time  to  attend  her  sis- 
ter's funeral.  Stdt  was  Instituted  in  the 
courts  of  Arkansas,  and  a  recovery  for  men- 
tal anguish  was  permitted.  It  was  conceded 
in  the  discussion  of  the  case  by  the  court 
that,  under  the  laws  of  the  state  of  Missouri, 
no  damages  could  be  had  for  mental  anguish 
unaccompanied  by  physical  suffering ;  but  on 
account  of  the  statute  law  in  force  in  the 
state  of  Arkansas,  and  the  fact  that  the  neg- 
ligence complained  of  occurred  in  that  state, 
the  court  permitted  a  recovery.  In  discuss- 
ing the  case  the  court  said:  "It  will  be  ob- 
served tliat  our  statute  does  not  make  the 
right  to  recover  such  damages  depend  upon 
any  contractual  relation  existing  between  the 
telegraph  company  and  the  person  injured  by 
its  negligence,  but  declares  in  broad  terms 
that  all  telegraph  companies  doing  business 
In  the  state  shall  be  liable  for  mental  an- 
guish for  negligence  in  receiving,  transmit- 
ting, or  delivering  messages.  In  fact,  the 
right  of  an  addressee  to  recover  damages  at 
all  Is,  not  based  on  contract,  as  none  ex- 
ists." The  court  then  proceeds  to  quote  from 
Thompson  on  Electricity,  where  the  rights 
of  the  addressee  are  placed  upon  the  grounds 
of  the  public  duty  which  the  telegraph  com- 
pany owes  to  any  person  beneficially  interest- 
ed in  a  message.  After  referring  to  the 
case  of  Peay  v.  Tel.  Co.,  64  Ark.  538,  43  S. 
W.  965,  39  L.  R.  A.  463,  in  which  the  doc- 
trine was  first  unequivocally  announced  in 
that  state  that  mental  anguish  unaccompan- 
ied by  physical  suffering  would  not  be  allow- 
ed as  an  element  of  damages  for  failure  to 
deliver  a  telegraphic  message,  the  court  pro- 
ceeds: "The  present  statute  was  obviously 
enacted  by  the  Legislature  in  order  to  change 
the  rule  in  the  Peay  Case  as  to  the  right  to 
recover  such  damages ;  and  if  we  Indulge  in 
any  speculation  at  all  as  to  the  motive  and  in- 
tention of  the  lawmakers,  we  must  hold  that 
the  statute  was  passed  with  the  full  knowl- 
edge of  tbe  decision  of  this  court,  holding 
that  no  such  damages  were  recoverable  in 
this  state  for  negligence  In  delivering  a  mes- 
sage here  which  had  been  sent  from  a  state 
where  such  damages  were  allowed."  Again, 
the  court  says:  "We  need  not  and  do  not 
decide  what  would  be  the  effect  of  the  stat- 
ute tf  tbe  act  of  negligence  complained  of 
had  occurred  In  the  state  of  Missouri,  whence 
the  message  was  sent  That  question  does 
not  arise  in  this  case."    This  was  all  of  the 


evidence  offered  by  the  plaintiff  in  error  as 
to  what  were  the  laws  in  the  state  of  Arkan- 
sas, either  statutory  or  that  prevailing  by 
Judicial  construction. 

In  rebuttal  the  defendant  In  error  offered 
In  evidence  the  case  of  Tel.  Co.  v.  Woodard, 
84  Ark.  323,  105  S.  W.  579,  decided  by  the 
same  court  more  than  a  year  later.  In  that 
case  it  appeared  that  the  suit  was  by  the  ad- 
dressee of  the  telegram  sent  from  a  point 
In  Tennessee  to  Stuttgart,  Ark.  The  message 
was  transmitted  by  way  of  St.  Louis,  Mo., 
and  thence  to  Arkansas.  .  The  testimony 
established  the  fact  that  it  never  reached 
Arkansas;  and  for  this  negligence  the  plain- 
tiff, the  addressee  in  the  telegram,  asked 
and  obtained  a  recovery  for  mental  anguish. 
In  the  opinion  rendered  the  court  referred  to 
the  Ford  Case  and  said:  "While  the  right 
to  recover  by  the  addressee  is  almost  univer- 
sally recognized  In  America,  yet  the  grounds 
of  recovery  are  -variously  sustained ;  some  of 
the  .courts  holding  that  the  contract  of  the 
sender  Inures  to  the  benefit  of  the  addressee, 
and  others  holding  that  It  la  an  action  of  tort, 
and  others  holding  that  It  is  a  breach  of  a 
public  duty.  •  ♦  *  It  Is  argued  there- 
from that  no  tort  occurred,  and  no  negligence 
is  shown  to  have  been  committed  in  Arkan- 
sas, and  that  consequently  no  action  can  be 
maintained  here.  A  somewhat  similar  ques- 
tion was  presented  in  the  Ford  Case,  supra. 
A  message  was  sent  from  Missouri,  where  the 
law  does  not  authorize  recovery  of  damages 
for  mental  anguish ;  but  the  evidence  In  that 
case  showed  that  the  telegram  was  trans- 
mitted to  Arkansas,  and  that  the  negligence 
occurred  in  that  state.  The  court  did  not  go 
bej'ond  that  point  in  determining  the  prin- 
ciple controlling  It."  Reference  was  made 
to  the  case  of  Lee  v.  Ark.  &  L.  R.  Co.,  79  Ark. 
448,  96  S.  W.  148,  where  a  telegram  was  sent 
from  a  point  in  Arkansas  to  be  delivered  in 
Louisiana,  and  the  negligence  occurred  In 
Arkansas.  The  court  held  that  the  negli- 
gence was  in  the  transmlsslop  In  Arkansas, 
and  not  In  Louisiana,  and  did  not  go  beyond 
the  facts  in  determining  what  would  be  the 
effect  bad  there  been  negligence  in  delivery 
In  Louisiana.  It  argues,  therefore,  that  the 
case  then  under  consideration  presented  a 
different  phase  of  the  question  from  any  that 
had  theretofore  been  before  the  courts  of 
that  state.  It  then  proceeds  to  cite  numerous 
Tennessee  authorities  holding  mental  anguish 
recoverable  as  nn  element  of  damages,  and 
proceeds :  "It  will  be  seen  by  the  above-cited 
cases  Tennessee  was  one  of  the  states  which 
sustained  such  recovery  by  Judicial  construc- 
tion, and  such  actions  are  not  dependable 
upon  statute  as  they  are  in  Arkansas.  But 
the  statutory  action  is  intended  to  place  in 
force  In  this  state  substantially  what  Is 
known  as  the  mental  anguish  doctrine  In  the 
states  where  It  prevails  by  Judicial  construc- 
tion." After  citing  Western  Union  Tel.  Co. 
V.  Holllngsworth,  83  Ark.  39,  102  S.  W.  «81, 
11  L.  R.  A.  (N.  S.)  497,  119  Am.  St  Rep.  105, 
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It  then  proceeds  to  quote  at  length  from 
Wharton  on  the  Conflict  of  Laws  regulating 
the  rule  for  the  construction  of  contracts  re- 
lating to  Interstate  messages,  and  concludes: 
"Applying  this  principle  here,  It  Is  not  ma- 
terial in  this  case  which  view  is  generally 
taken  as  to  the  action,  whether  ex  delicto, 
ex  contractu,  or  statutory,  for  the  action 
must  be  sustained  by  reason  of  the  Tennes- 
see contract.  It  is  held  in  Tennessee  that  the 
addressee  recovers  upon  contract  of  the  send- 
er inuring  for  his  benefit,  and  that  mental 
anguish  is  a  recoverable  element  in  such  con- 
tracts." After  citing  numerous  authorities, 
the  court  continues :  "In  this  case,  although 
there  may  be  no  statutory  action  arising  In 
Arkansas,  for  the  reason  that  no  negligence 
has  occurred  actionable  under  the  statute, 
yet  here  is  a  contract  which,  under  the  laws 
of  Tennessee,  where  it  was  made,  between  the 
sender  and  the  telegraph  company,  inured  to 
the  benefit  of  the  addressee,  and  one  element 
of  the  contract  was  the  right  to  recover  for 
mental  anguish.  That  action  is  under  the  prin- 
ciples heretofore  quoted  from  Wharton,  which 
seem  fully  supported  by  the  authorities  sus- 
tainable here;  and  that  is  as  far  as  the  court  is 
required  to  go  in  this  case." 

This  is  all  of  the  testimony  contained  in 
the  record  as  to  what  Is  the  law  of  the 
state  of  Arkansas  on  this  subject.  From 
this  it  is  apparent  that  by  the  statutory 
law  of  that  state  mental  anguish  in  tele- 
graph cases  can  now  be  considered  as  an 
element  of  actual  damages,  and  the  rule 
therefore  prevailing  by  judicial  construction 
is  abolished.  It  follows,  therefore,  when 
tlie  message  involved  in  this  suit  was  de- 
livered to  the  plaintiff  In  error  and  it  un- 
dertook to  transmit  and  deliver  It  to  the 
defendant  in  error,  among  the  substantive 
provisions  of  the  contract  was  the  right 
of  the  addressee  to  recover  damages  for 
mental  anguish  for  a  failure  in  the  per- 
formance of  the  duty  so  undertaken.  But 
it  is  Insisted  that  the  courts  of  Arkansas 
hold  and  have  established  the  precedent 
that,  where  the  negligence  occurs  beyond 
the  limits  of  that  state,  their  statutory  pro- 
visions do  not  apply,  and  no  recovery  can 
there  be  had  for  mental  suffering  by  the 
addressee.  Without  undertaking  to  say 
what  bearing  such  a  ruling,  if  made,  would 
have  upon  the  determination  of  this  partic- 
ular case,  we  feel  justified  In  holding  that 
so  far  as  the  evidence  adduced  shows  those 
courts  have  not  announced  such  a  doctrine 
since  the  enactment  of  the  statute  referred 
to.  In  neither  of  the  two  cases,  nor  in  any 
of  those  referred  to  in  the  opinions  incor- 
porated in  the  record,  has  that  particular 
question  been  decided  by  them.  In  the 
Ford  Case,  the  one  relied  on  by  the  plain- 
tiff in  error  for  authority  upon  that  proposi- 
tion, the  facts  were  unlike  those  here  in- 
volved, and  the  court  decided  nothing  ex- 
cept the  issues  directly  presented.  It  is 
true  It  was  stated  in  the  course   of  the 


opinion  that  the  right  of  the  addressee  to 
recover  damages  (referring  to  any  class 
of  damages)  for  negligence  In  failing  to  de- 
liver a  telegraphic  message  was  not  based  up- 
on any  contractual  relations  of  the  parties, 
for  the  reason  that  the  addressee  had  no 
contract  with  the  company  for  the  trans- 
mission of  the  message.  But  in  a  much 
later  case  involving  a  somewhat  different 
state  of  facts  the  same  court  does  recog- 
nize such  contractual  relations,  and  there 
places  the  right  of  the  addressee  to  recover 
solely  upon  that  ground.  Plaintiff  in  er- 
ror contends  that  this  was  due  to  a  spirit 
of  Interstate  comity.  The  court,  however, 
did  not  give  that  as  a  reason  for  the  ruling 
made,  but  Justified  its  conclusions  by  re- 
ferring to  the  general  principles  of  law  per- 
taining to  the  construction  of  contracts. 
But  assuming  that  it  was  actuated  by  a 
spirit  of  comity  in  giving  effect  to  a  Tennes- 
see contract,  this  would  of  Itself  Indicate  that 
the  rule  prevailing  in  Tennessee  was  in  har- 
mony with  the  recognized  policy  in  Arkan- 
sas. In  the  recent  case  of  Beauchamp  v. 
Bertlg,  119  S.  W.  76,  decided  by  the  Su- 
preme Court  of  Arkansas,  it  is  held  that  one 
of  the  recognized  rules  adopted  by  courts 
in  assuming  jurisdiction  and  awarding  relief 
upon  principles  of  comity  Is  that  relief  wUl 
always  be  refused  when  the  grounds  upon 
which  it  is  sought  contravene  some  estab- 
lished and  important  policy  of  the  state  of 
the  forum.  In  disposing  of  this  Issue  of  fact, 
we  think  it  is  sufficient  to  say  that  the  evi- 
dence fails  to  show  that  the  precise  question 
here  involved  has  ever  been  adjudicated  by 
the  courts  of  Arkansas,  and  that  it  cannot 
be  said  that  any  well-defined  policy  has  there 
been  adopted  opposing  the  rule  In  this  state. 
It  would  be  premature  for  this  court  to  now 
anticipate  such  a  holding.  It  will  be  time 
enough  to  yield  our  convictions  concerning 
the  general  rules  applicable  to  the  Interpre- 
tation of  contracts,  and  for  the  ascertainment 
of  the  rights  and  obligations  of  the  parties 
thereto,  when  the  courts  of  that  state  have 
unequivocally  adopted  a  contrary  policy. 

But  assuming  that  the  contention  of  the 
plaintiff  in  error  is  correct,  and  that  his  ac- 
tion must  be  regarded  as  one  founded  ex- 
clusively upon  a  tort  committed  in  the  state 
of  Oklahoma  in  negligently  failing  to  de- 
liver the  message  within  a  reasonable  time, 
still,  upon  principles  of  interstate  comity,  the 
defendant  in  error  would  be  entitled  to  re- 
cover damages  for  mental  anguish  unless  it 
be  shown  that  by  the  laws  of  that  state  no 
such  damages  are  recoverable  in  cases  of  this 
character  when  not  accompanied  by  physical 
injury.  As  evidence  of  the  law  now  exist- 
ing in  the  state  of  Oklahoma  upon  that  sub- 
ject, the  plaintiff  in  error  refers  to  a  decision 
rendered  by  the  Supreme  Court  of  the  terri- 
tory of  Oklahoma  in  1894,  many  years  be- 
fore the  present  state  was  organized,  refusing 
recognition  of  what  is  commonly  called  the 
'^mental  anguish  doctrine"  as  it  obtatns  In 
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this  state;  and  also  offered  parol  evidence 
to  the  effect  that  the  United  States  District 
and  Circuit  Courts  and  the  Circuit  Courts 
of  Appeal  so  far  as  they  have  acted  have  like- 
wise repudiated  that  doctrine.  Upon  the 
sufficiency  of  these  facts  the  plaintiff  In  er- 
ror relies  for  support  of  Its  contention  that 
the  laws  of  the  present  state  of  Olslahoma  do 
not  permit  recovery  for  mental  suffering  un- 
accompanied by  physical  Injury.  It  is  ar- 
gued that,  having  shown  the  rule  of  law 
adopted  by  these  courts  in  the  two  territories 
of  which  the  present  state  of  Oklahoma 
Is  composed  during  their  territorial  existence, 
it  will  now  be  presumed  that  the  same  rule 
of  Jndlcial  construction  was  continued  after 
tlie  organization  of  the  state,  and  that  the 
same  iwUcy  is  now  adhered  to  by  the  state 
courts  of  Oklahoma.  In  support  of  that 
proposition  we  have  l)een  referred  to  the 
last  edition  of  Sutherland  on  Statutory  Con- 
struction, a  20,  26.  In  the  first  section  re- 
ferred to  the  author  quotes  from  a  decision 
rendered  by  Chief  Justice  Marshall  in  Ameri- 
can Ins.  Co.  V.  Canter,  1  Pet  541,  7  L.  Ed. 
242,  in  which  the  court  holds  that,  when 
conquered  territory  Is  confirmed  by  treaty, 
the  ceded  territory  becomes  a  part  of  the 
country  to  which  it  is  annexed,  either  on  the 
terms  stipulated  In  the  treaty,  or  such  as  the 
master  may  impose.  On  such  a  transfer  the 
relations  of  the  Inhabitants  toward  each  oth- 
er undergo  no  change;  there  is  merely  a 
change  of  the  sovereign  to  which  they  owe 
allegiance.  The  author  then  announce's  the 
rule  In  such  cases  to  be  that  the  laws,  usages, 
and  regulations  In  force  at  the  time  of  the 
conquest  remain  In  force  till  changed  by  the 
new  sovereign.  The  decision  from  which  the 
quotation  is  made  in  the  text  was  a  case  in 
which  the  validity  of  a  court  created  under 
the  territorial  laws  of  Florida  before  its  ad- 
mission into  the  Union  as  a  state  was  in- 
volved. Florida  had  formerly  been  a  prov- 
ince of  Spain,  and  was  ceded  to  the  United 
States  by  that  government  In  1819.  The 
court  was  there  discussing  the  political  sta- 
tus of  a  province,  an  Integral  part  of  a  for- 
eign country,  after  its  transference  to  the 
new  sovereignty  of  the  United  States.  There 
is  no  analogy  between  such  conditions  and 
those  which  obtain  when  a  territorial  gov- 
ernment is  abolished  and  a  sovereign  state 
formed.  The  latter  Involves  to  a  certain  ex- 
tent, at  least,  the  elements  of  dissolution 
and  reorganization,  necessarily  producing 
changes  in  the  relation  of  the  inhabitants  to- 
ward each  other.  It  is  not  merely  the  shift- 
ing of  a  political  organization  from  one  sov- 
ereign to  another.  It  is  clear  that  neither 
the  author  nor  the  court  from  which  he 
quotes  had  in  mind  the  political  mutations 
Involved  in  the  organization  of  a  territory 
Into  a  state  under  our  system  of  government. 
In  section  28  the  author  says  that  "only  a 
political  change  is  produced  by  the  admission 
of  a  state  Into  the  Union.  •  *  •  The  ter- 
ritorial laws  oiacted  by  Congress  or  the  local 


Legislature  continue  in  force  so  far  as  they 
are  consistent  with  the  new  condition  of 
statehood  and  the  provisions  of  the  state  Con- 
stitution." The  adjudicated  cases  referred  to 
in  the  notes  do  not  support  the  Inference  de- 
duced by  the  plaintiff  In  error  from  the  text 
quoted.  They  show  that  in  each  instance 
where  It  was  sought  to  invoke  the  authority 
of  a  territorial  law  it  has  been  specially  con- 
tinued in  force  by  an  ordinance,  or  some  af- 
firmatlv^e  declaration  by  the  convention  form- 
ing the  Constitution  of  the  new  state.  In 
fact,  in  every  case  which  has  come  under 
our  observation,  where  the  continued  vitality 
of  territorial  laws  after  the  organization  of 
a  state  are  relied  upon,  there  has  been  some 
special  provision  prolonging  their  application 
till  altered  or  repealed.  It  would  appear 
that  if  territorial  legislation  by  virtue  of  its 
original  enactment  continued  in  force  after 
the  expiration  of  the  territorial  government, 
such  precautionary  provisions  would  be  whol- 
ly unnecessary.'  The  prevalence  of  the  cus- 
tom to  adopt  those  special  provisions  when  it 
is  desired  to  continue  the  applicability  of  ter- 
ritorial legislation  goes  far  toward  showing 
that  there  Is  no  established  recognition  of  the 
doctrine  contended  for  by  plaintiff  in  error's 
counsel.  But  if  it  be  conceded  that  the  af- 
firmative enactments  promulgated  by  Con- 
gress, or  by  the  local  Legislature  of  a  terri- 
tory, should  be  continued  in  force  upon  the 
principle  contended  for,  we  do  not  think  the 
rule  would  go  so  far  as  to  Include  a  mere  rule 
of  construction  adopted  by  the  courts  of  the 
territory  which  Is  not  of  such  long  standing 
and  Importance  as  to  become  a  rule  of  prop- 
erty. It  was  to  legislative  enactments  that 
the  authority  cited  had  reference,  and  not  to 
rules  formulated  by  the  Judicial  construction 
of  the  courts.  These  are  effective  only  so 
long  as  the  courts  see  fit  to  follow  them.  The 
presumption  based  upon  the  policy  of  consist- 
ency which  would  authorize  the  Inference 
that  when  the  Judiciary  of  a  country  had 
once  adopted  a  rule  of  construction  It  will  be 
adhered  to  and  considered  as  prevailing  till 
the  contrary  Is  shown  does  not  apply  with 
equal  force  when  there  has  been  an  entire 
change  of  the  Judicial  system.  When  a  ter- 
ritory is  organized  into  a  state,  in  our  opin- 
ion, not  only  do  the  laws  of  the  territorial 
government  cease  to  have  any  force  unless 
specially  continued,  but  the  territorial  courts 
are  extinguished  and  succeeded  by  an  entire- 
ly new  system.  The  territorial  courts  which 
existed  In  both  the  Indian  Territory  and  Ok- 
lahoma before  the  organization  into  a  state 
were  creatures  of  congressional  legislation, 
formed  no  part  of  the  Judicial  system  pro- 
vided for  In  the  Constitution  of  the  United 
States,  and  ceased  to  have  any  further  ex- 
istence upon  the  admission  of  the  state  into 
the  Union.  McNulty  v.  Beatty,  10  How.  81, 
13  L.  Ed.  330 ;  Benner  v.  Porter,  9  How.  235, 
13  L.  Ed.  119;  Moore  v.  United  States,  85 
Fed.  465,  29  C.  O.  A.  268;  26  Amer.  &  Eng. 
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Ency.  (2d  Ed.)  467;  11  Cyc.  969,  and  casM 
there  cited. 

The  presumptions  relied  npon  by  counsel 
for  plaintiff  In  error  would  be  difficult  of  ap- 
plication to  the  situation  growing  out  of  the 
organization  of  the  new  state  of  Oklahoma. 
We  know  Judicially  that  prior  to  its  admis- 
sion into  the  Union  this  state  consisted  of 
the  territory  of  Oklahoma  and  what  was 
known  as  the  "Indian  Territory."  We  also 
know  Judicially  that  these  territories  were 
each  governed  in  a  large  measure  as  to  their 
domestic  affairs  by  entirely  different  laws, 
emanating  from  different  legislative  sour- 
ces. Each  territory  was  under  the  dominion 
of  separate  and  distinct  judicial  systems. 
From  this  condition  there  would  inevitably 
arise  conflicts,  both  In  their  legislative  pro- 
visions and  in  the  rules  of  decision  adopted 
by  the  different  courts  of  the  two  countries. 
Which  shall  we  now  presume  were  continu- 
ed in  force  after  the  organization  of  the 
state,  and  which  shall  prevail  in  cases  of 
conflict?  The  very  fact  that  this  condition 
may  arise  in  the  attempted  application  of 
some  of  the  old  laws  is,  we  think,  a  sufli- 
dent  answer  to  the  contention  that  any  of 
them  will  be  presumptively  continued  In 
force  after  the  organization  of  the  two  ter- 
ritories Into  one  state.  The  law  will  not 
create  a  presumption  which  logically  leads 
to  irreconcilable  confusion. 

We  do  not  think  it  can  be  contended  with 
any  show  of  reason  that  we  should  pre- 
sume that  the  rule  of  construction  adopted 
in  the  territory  of  Oklahoma  in  1894  by  its 
territorial  Supreme  Court,  should,  after  the 
organization  as  a  state,  be  extended  over 
and  made  applicable  to  a  portion  of  the 
country  never  a  part  of  that  territory.  Ha- 
worth,  the  place  where  the  negligence  is 
shown  to  have  occurred,  was  not  within  the 
limits  of  that  territory,  but  was  situated  In 
that  portion  of  the  country  known  as  the 
"Indian  Territory."  We  know  from  the 
laws  of  Congress  that  the  Indian  Territory 
was  provided  with  a  special  Judicial  system 
in  which  the  courts  could  entertain  Jurisdic- 
tion of  actions  of  this  class.  The  testimony 
fails  to  show  that  these  courts  had  ever 
adopted  any  rule  of  construction  upon  the 
question  here  involved,  nor  is  there  any  evi- 
dence as  to  what  rule,  if  any,  had  been 
adopted  by  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit.  It  seems 
that  the  Supreme  Court  of  the  United  States 
has  never  yet  passed  upon  the  question  as  to 
whether  or  not  mental  anguish  is  recover- 
able as  an  element  of  actual  damages  in  this 
class  of  cases. 

In  conclusion,  we  might  add  that  if  the 
burden  of  showing  what  is  the  law  prevail- 
ing at  the  present  time  in  any  state  of  the 
Union  is  discharged  by  such  evidence  as  that 
here  relied  upon  to  prove  the  law  of  the  state 
of  Oklahoma,  the  burden  is  much  less  oner- 


ous than  we  have  heretofore  conceived  it  to 
be.  If  the  presumptions  invoked  by  counsel 
for  plaintiff  in  error  are  applicable  to  this 
case  and  entitled  to  the  cogency  claimed, 
they  are  equally  applicable  and  entitled  to 
equal  force  when  applied  to  a  case  involving 
the  status  of  the  law  of  any  other  state  of 
the  Union  which  has  heretofore  passed 
through  a  territorial  form  of  government 
If  that  be  true,  then  it  follows  that  the 
burden  would  be  discharged  In  every  such 
instance  by  simply  showing  what  had  been 
the  holdings  of  the  territorial  courts,  or  of 
the  United  States  courts,  while  the  territory 
of  which  the  particular  state  Is  formed  was 
dominated  by  the.  federal  Judiciary.  Lapse 
of  time  would  be  immaterial,  and  we  would 
thus  have  the  strange  spectacle  of  proving 
the  present  law  in  many  of  the  older  states 
by  simply  showing  the  Judicial  construction 
adopted  by  an  extinct  Judicial  system,  or 
an  antiquated  ruling  by  federal  courts  made 
perhaps  many  years  ago.  To  illustrate:  In 
order  to  prove  the  present  status  of  the  law 
in  Florida,  it  would  make  a  prima  facie 
case  by  showing  what  the  territorial  courts 
held  or  the  territorial  Legislature  enacted 
prior  to  1845  when  it  was  admitted  as  a 
state.  To  our  minds  the  consequences  which 
would  logically  flow  from  such  a  rule  are 
sufficient  to  show  its  Inapplicability  and  un- 
worthlness  to  be  recognized  by  the  courts. 
After  a  careful  examination  of  fhe  ques- 
tion involved,  we  have  reached  the  conclu- 
sion that  the  former  disposition  made  of  this 
case  was  correct,  and  the  motion  for  rehear- 
ing Is  therefore  overruled. 


KNOWLES  et  al.  v.  NORTHERN  TEXAS 

TRACTION  CO. 

(Court  of  Civil  Appeals  of  Texas.     June  10; 

1909.     On  Rehearing,  July  3,  1900.) 

1.  CoBPOBATioNs  (§  439*)— PowEHs— Right  to 
Sell  Real  Estate. 

The  right  of  a  corporation  to  dispose  of  the 
real  estate  It  is  authorized  to  purcbnse  is  a  nec- 
essary incident  to  its  ownership  thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  i  1774;  Dec.  Dig.  S  439.*] 

2.  cobpobations  (§  439*)— powers— rlqiit  to 
Sell  Real  Estate. 

A  corporation  incorporated  to  erect  build. 
ings  and  to  accumulate  and  loan  funds  to  pur- 
chase real  e.'state,  and  autborized  by  Sayles'  Ann. 
Civ.  St.  1807,  art.  051,  subd.  4,  to  sell  and  con- 
vey such  real  estate  as  tbe  purposes  of  the  cor- 
poration may  require,  has  autbority  to  grant  to 
a  traction  company  a  right  of  way  over  Its  land. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  i  1774;  Dec.  Dig.  I  439.*] 

3.  COBPOBATIIONS    ({    446*)  — RlQHT   TO    HoLD 

Real  Estate. 

A  conveyance  of  land  to  a  corporation  in- 
competent by  its  charter  to  take  title  to  real  es- 
tate is  not  void,  but  voidable  only,  and  the  con- 
veyance is  valid  until  directly  assailed  by  the 
state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Ont.  Dig.  {  1785;   Dec.  Dig.  S  446.*] 
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4.  Raileoads  (8  65*)— Gbant  or  Raiiaoad 

RiQHT  OF  Wat— Evidence. 

E>ridence  held  to  support  a  finding  that  a 
corporation  owning  land  agreed  to  the  constmc- 
tion  of  a  right  of  wajr  over  the  land  for  a  trac- 
tion company,  autbonzing  the  company  to  claim 
the  right  of  way. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Dec.  Dig.  i  65.  •] 

6.  RAII.B0AD8  (8  63*)  — Gbant  of  Railboad 

Right  of  Way— ^Evidence. 

Where  a  traction  company  shifted  its  track 
from  its  old  right  of  way  to  the  land  of  a  cor- 
poration with  the  consent  of  the  corporation,  or 
where  it  so  shifted  the  track  without  such 
knowledge,  but  the  corporation,  after  being  ad- 
vised of  the  facts,  approved  the  act,  the  corpora- 
tion could  not  oust  tee  company  from  the  posses- 
sion thereof,  but  its  right  was  limited  to  an  ac- 
tion for  damages  only. 

[Ed.    Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  8  63. •] 

6.  RArLBOADs  (8  65*)  —  Gbant  of  Railboad 
Right  of  Wat. 

Where  a  traction  company  pursuant  to  the 
consent  of  a  corporation  owning  land  entered  on 
the  land  and  constmcted  its  track  over  it,  the 
traction  company  was  lawfully  in  possession, 
and  its  right  to  tne  possession  did  not  depend  on 
the  terms  of  a  contract  to  be  sub8e<iuently  agreed 
on,  and  on  the  failure  of  the  parties  to  agree  on 
a  contract  regulating  the  use  of  the  land,  the 
corporation  could  not  revoke  its  consent,  but  was 
confined  to  an  action  for  damages. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  8  65.*] 

7.  RAILBOADS  (8  65*)— ACQUISITIOH  OF  RlOHT 

OF  Wat. 

A  traction  company  constructing  Its  right  of 
way  over  land  with  the  consent  of  the  owner 
without  first  complying  with  municipal  ordi- 
nances, is  entitled  to  hold  its  right  of  wa^  as 
against  the  owner  and  the  right  to  complain  Is 
confined  to  the  municipality. 

[Ed.    Note.— For  other  cases,   see   Railroads, 
Dec.  Dig.  8  65.*] 

8.  RAiutoADs  (8  61*)— AcQuiarnow  of  Right 
OF  Wat. 

A  conveyance  of  land  for  an  interurban  rail- 
road right  of  way  is  not  void  because  the  cor- 
poration is  not  authorized  to  take  and  hold  land, 
to  exercise  the  right  of  eminent  domain,  or  to 
construct  and  operate  an  interurban  road. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  8  61.*] 

9.  EsTOPPEi  (8  106*)— Right  to  Relt  on  Es- 

TOPPEL. 

An  estoppel  may  be  relied  on  in  a  court  of 
law  as  well  as  in  equity. 

[M.    Note. — For    other   cases,    see    Estoppel, 
Cent.  Dig.  8  299 ;   Dec.  Dig.  8  106.*] 

10.  Raiuioads    (8    65*)  —  Acquisition    of 
Right  of  Wat. 

Where  a  traction  company  entered  on  land 
with  the  consent  of  the  owner  and  constructed 
an  interurban  railroad  track  thereon,  it  could 
nrge  that  the  owner  was  estopped  from  ousting 
it.  though  it  had  not  complied  with  municipal 
ordinances,  and  did  not  possess  the  right  to  hold 
land  or  construct  and  operate  an  Interurban 
road. 

(Ed.  Note.— For  other  cases,   see  Railroads, 
Dec.  Dig.  8  65.*] 

11.  CoBpoBATioNB  (8  426*)  —  Obligations — 
liiA  BiLiTY— Ratification. 

While  a  corporation  cannot  incur  an  ob- 
ligation without  the  consent  of  Its  directors,  a 
corporation  may  be  bound  by  the  act  of  its  agent 
acting  within  the  scope,  express  or  implied,  of 
bis  antbority,  and  it  may  tiecome  boond  by  ac- 


auiescin^  in  and  ratifying  an  unauthorized  act 
one  on  its  behalf  by  its  agent. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  88  170^-1704,  170»-1716;  T)ec.  Dig. 
8  426.*] 

12.  CoBpoBATioNS  (8  426*)  — Obijgaxi;on8  — 

I/IABILITT. 

A  corporation  may  ratify  by  passive  acquies- 
cence, as  well  as  by  affirmative  action,  the  un- 
authorized acts  of  its  agents,  end  its  acquies- 
cence with  knowledge,  if  continued  for  a  consid- 
erable time,  operates  as  a  ratification. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  88  1702-1704,  1708-1716;  Dec  Dig. 
8  426.*] 

13.  CoBPOBATioNs  (8  426*)- Obligations  — 

INABILITY. 

When  knowledge  is  brought  home  to  a  cor- 
poration of  the  unauthorized  act  of  an  agent,  it 
must  promptly  disavow  it,  or  it  will  be  held  to 
have  ratified  the  act. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §8  1703,  1713 :    Dec.  Dig.  8  426.*] 

14.  CORPOBATIONB    (8    432*)  —  OBLIGATIONS — 
LlABILITT. 

Where  the  unauthorized  act  of  an  agent  of 
a  corporation  is  beneficial  to  it,  a  presumption 
of  ratification  by  the  corporation  arises  from 
slight  circumstances. 

[EH.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  8  1718 ;   Dec.  Dig.  8  432.*] 

16.  cobpobations  (8  432*)  —  obligaxtons — 

Liability. 

E^■idence  held  to  support  a  finding  that  a 
corporation  ratified  the  acts  of  its  president, 
whereby  he  consented  to  the  construction  of  an 
interurban  railroad  across  the  land  of  the  cor- 
poration, binding  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  432.*] 

16.  Appeal  and  Ebbob  (8  730*)— Assignuert 

OF  EBKOB— SUFFICIENCT. 

An  assignment  that  the  court  erred  in  its 
general  charge  in  submitting  a  single  issue,  with- 
out necessary  qualifications  called  for  b^  the 
evidence,  and  in  failing  to  submit  other  issues 
raised  by  the  pleadings  and  proof,  is  too  gen- 
eral and  will  be  overruled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  3013-3016;  Dec  Dig.  8 
730.*] 

17.  Appeal  and  Ebbob  (8  1053*)— Ebboneods 
Admj;ssion  of  Evidence— Harmless  Ebbob. 

The  error  In  admitting  evidence  in  support 
of  an  Issue  is  harmless,  where  no  such  issue  is 
submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  88  4178-1184;  Dec  Dig.  8 
1053.*] 

18.  Tbial  (8  260*)— Ebboneods  Instbuctions. 

Where  the  instructions  assumed  that  the 
legal  ownership  of  land  was  in  plaintiff,  and 
authorized  a  verdict  in  favoi  of  defendant  only  it 
the  jury  believed  defendant's  possession  and  use 
of  the  land  was  with  the  consent  of  plaintiff's 
grantor,  the  refusal  to  charge  that  the  deed  to 
plaintiff  vested  in  him  the  legal  title  was  barm- 
less. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  651-659 ;   Dec.  Dig.  8  260.*] 

19.  Trial  (§  256*)—lNSTBUCTioN8— Requests 
—Necessity. 

Where  an  instruction  is  not  affirmatively  er- 
roneous, a  party  must  request  a  proper  charge 
supplying  the  omissions  complained  oi. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  88  628-641 ;    Dec  Dig.  8  256.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; B.  B.  Muse,  Judge. 
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AcUoD  by  C.  O.  Knowles  against  the  North- 
em  Texas  Traction  Company,  In  which  B. 
S.  Waldron  and  others  intervened.  Prom 
a  Judgment  for  defendant,  plaintiff  and  in- 
terveners appeal.    Affirmed. 

October  31,  1S89,  the  Midway  Company 
was  Incorporated  under  the  laws  of  this 
state  for  the  purpose  of  "erecting  buildings 
and  the  accuniulatlon  and  loan  of  funds  for 
the  purchase  of  real  property  In  cities,  towns, 
and  Tillages."  It  was  the  owner  of  a  tract 
of  land  containing  over  200  acres  and  ly- 
ing partly  within  and  partly  without  the 
corporate  limits  of  the  city  of  Oak  Cliff, 
which  In  1889  It  subdivided  Into  lots,  blocks, 
streets,  and  alleys  as  an  addition  to  said 
city  of  Oak  Cliff.  The  Port  Worth  Street 
Railway  Company  was  incorporated  June 
8,  1874,  for  the  purpose  of  "erecting,  build- 
ing, constructing,  operating,  and  maintain- 
ing a  street  railway  on  any  or  all  of  the 
principal  streets  of  the  city  of  Port  Worth, 
for  the  transportation  of  freight  and  passen- 
gers." February  11,  1895,  the  charter  of 
said  Port  Worth  Street  Railway  Company 
was  so  amended  as  to  define  Its  purpose  to 
be  "the  construction,  maintenance,  acquisi- 
tion, and  operation  of  lines  of  street  railway 
for  the  purpose  of  transportation  of  freight 
and  passengers  for  profit  on  any  or  all  of 
tile  streets  and  within  the  corporate  limits 
of  the  capital  city  of  Port  Worth,  Texas,  and 
also  on  any  and  all  of  the  streets  of  any  or 
all  additions  of  said  city  of  Port  Worth  and 
lying  outside  of  the  corporate  limits  of  said 
city  whether  the  same  have  been  already  es- 
tablished or  may  hereafter  be  established. 
And  also  on  any  or  all  of  the  roads  of  Tar- 
rant county,  Texas,  leading  from  said  cor- 
porate limits  to  said  additions,  and  upon 
any  private  property  over  which  said  com- 
pany may  obtain  the  right  of  way  in,  near  or 
adjacent  to  the  said  city  of  Port  Worth,  Tar- 
rant county,  Texas.  And  for  the  construc- 
tion, acquiring,  maintaining  and  operating 
any  suburban  or  belt  lines  of  railway  within 
or  near  the  city  of  Port  Wortn,  Tarrant 
county,  Texas."  March  4,  1901,  said  street 
railway  company  by  a  further  amendment 
of  its  charter  changed  its  name  to  the 
"Northern  Texas  Traction  Company."  By 
act  of  the  Legislature  approved  April  6, 
1901,  It  was  authorized  to  "construct,  ac- 
quire, maintain  and  operate  an  intcrurban 
electric  road  from  the  city  of  Port  Worth 
through  the  counties  of  Tarrant  and  Dallas 
to  and  Into  the  city  of  Dallas,  in  said  Dallas 
county,  Texas,  by  the  extension  of  the  lines 
now  owned  by  It  from  Port  Worth,  in  Tar- 
rant county,  Texas,  through  the  said  coun- 
ties of  Tarrant  and  Dallas  to  and  into  the 
city  of  Dallas,"  and  was  further  authorized 
in  the  construction  of  such  an  Interurban 
electric  road  to  exercise  such  rights  of  emi- 
nent domain  as  were  conferred  upon  rail- 
roads by  chapter  8.  tit  94,  Rev.  St  1895. 
The  traction  company  commenced,  and  in 


1902  completed,  the  construction  from  Fort 
Worth  to  Oak  Cliff,  and  from  Oak  Cliff,  over 
the  line  of  road  belonging  to  the  Oak  Cliff 
&  Dallas  City  Street  Railway  Company, 
whose  rights  It  had  acquired,  to  Dallas  of 
its  line  of  electric  road.  In  the  construction 
of  its  line  of  road,  through  a  portion  of  the 
city  of  Oak  Cliff  It  acquired  by  a  conveyance 
from  the  Midway  Company  a  right  of  way 
over  said  Midway  Company's  addition  here- 
inbefore referred  to,  said  right  of  way  being 
known  and  Identified  by  witnesses  as  the 
"Ninth  Street  right  of  way."  This  right  of 
way  extended  from  a  point  In  Oak  Cliff  due 
west  to  the  west  boundary  line  of  the  ad- 
dition. At  a  point  three  and  one-half  blocks, 
as  laid  off  in  the  addition,  east  of  the  west 
boundary  line  of  the  addition  it  crossed  Jef- 
ferson street,  which  curved  south  and  east 
to  a  point  where  it  Intersected  Tyler  street  in 
the  city  of  Oak  Cliff. 

In  the  construction  of  its  road  the  trac- 
tion company,  instead  of  continuing  east  on 
the  right  of  way  conveyed  to  it  by  the  Mid- 
way Company,  when  it  reached  a  point  Just 
west  of  Jefferson  street  constructed  its  road 
in  an  easterly  direction,  then  along  Jefferson 
street  In  a  southerly  direction  and  then  east- 
wardly,  making  a  double  curve,  referred  to 
by  witnesses  as  the  "S"  routa  This  part  of 
the  work  of  constructing  the  road  seems  to 
have  been  completed  about  March,  1902.  Be- 
ing dissatisfied  with  the  way  the  road  had 
been  constructed,  on  account  of  the  curve 
referred  to,  the  traction  company  determined 
to  change  and  straighten  same  by  shifting 
its  track  from  the  Ninth  Street  and  "S" 
routes  south,  so  that  its  line  of  road  would 
run  on  a  straight  line  across  said  addition 
northwest  from  a  point  on  Jefferson  street 
about  three  blocks  south  of  Ninth  street  At 
this  time  while  the  land  forming  the  addi- 
tion had  been  subdivided  into  blocks,  lots, 
streets  and  alleys,  as  aforesaid,  only  one  or 
two,  if  any,  of  the  lots  had  been  sold,  and 
the  land  was  being  used  for  and  was  treated 
by  its  owners  as  pasture  land.  In  May,  1902, 
one  CoflSnberry,  representing  the  traction 
company,  went  to  Topeka,  Kan.,  where 
Sweet,  the  president  of  the  Midway  Compa- 
ny, and  Mulvane,  Its  treasurer,  resided,  for 
the  purpose  of  procuring  from  said  Midway 
Company  a  right  of  way  through  said  addi- 
tion at  the  point  to  which  the  traction  com- 
pany wished  to  shift  its  track.  He  there 
saw  and  conferred  with  Sweet  and  with  Mul- 
vane, and  as  a  result  of  such  conferences  by 
letter  from  Topeka  Instructed  the  manager  of 
the  traction  company  at  Dallas  to  make  the 
change  as  desired  in  the  route  of  its  road 
through  the  addition.  The  change  was  at 
once  accordingly  made.  At  that  time  one 
Betterton^  a  director  of  the  Midway  Com- 
pany, and  one  Barry,  another  director,  resid- 
ed In  Dallas.  Barry  was  also  the  secretary 
of  the  company,  and  Betterton  was  its  local 
agent  for  the  purpose  of  looking  after  tb« 
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pr(^>ert7  constituting  tbe  company's  addi- 
tion. It  1b  reasonably  clear  from  the  rec- 
ord that  both  Barry  and  Betterton,  if  they 
did  not  know  It  at  the  time  It  was  being 
made,  shortly  thereafterwards  ascertained 
that  tbe  change  bad  been  made  In  the  route 
of  the  traction  company's  road  through  the 
addition.  Neither  of  them  objected  to  or  In 
any  manner  protested  against  the  changre  as 
made.  After  the  change  was  made,  an 
extended  correspondence  between  Sweet  as 
president  of  the  Midway  Company,  and  Cof- 
flnberry  and  one  Bishop,  representing  the 
traction  company,  was  carried  on,  In  an  ef- 
fort on  tbe  part  of  the  traction  company  to 
obtain  from  the  Midway  Company  a  convey- 
ance of  tbe  land  In  the  addition  appropriated 
by  the  former  fbr  its  road,  when  the  track 
thereof  was  shifted.  The  contents  of  this 
correspondence,  so  far  as  we  think  it  neces- 
sary to  do  BO,  will  be  given  in  other  parts  of 
this  opinion. 

By  a  deed  dated  April  12,  19<H,  tbe  Mid- 
way Company  conveyed  the  land  constituting 
the  addition  to  appellant  Knowles,  excepting 
therefrom  certain  specified  lots  and  blocks, 
described  as  "being  represented  upon  a  plat 
or  part  of  said  land  made  by  this  company 
some  14  years  ago,  which  plat  has  since  been 
abandoned  by  this  company,  and  said  lands 
held  and  used  as  acreage  property,  and  not 
as  lots  and  blocks."  The  suit  was  brought 
by  Knowles  against  tbe  traction  company  to 
try  tbe  title  to  and  for  possession  of  parts 
of  tbe  land  appropriated  by  the  traction  com- 
pany when  It  shifted  Its  track  from  the 
Ninth  street  and  "S"  routes.  Tbe  petition 
was  in  the  ordinary  form,  except  that  In 
it  by  separate  counts  appellant  averred  title 
in  bimself  under  the  3,  5,  and  10  year  stat- 
ute of  limitations.  Appellants  R.  S.  Wald- 
ron,  J.  P.  Blake,  T.  S.  MlUer,  Jr.,  and  L.  A. 
Stemmons,  who  had  acquired  an  Interest  in' 
the  property  constituting  the  addition,  under 
a  contract  with  Knowles,  intervened  In  the 
suit  and  adopted  as  their  own  the  pleadings 
of  appellant  Knowles.  The  traction  compa- 
ny answered  by  exceptions,  a  plea  of  not 
guilty,  a  plea  of  the  2-year  statute  of  limita- 
tions as  to  damages  claimed  by  appellants, 
and  specially  that  it  had  entered  upon  and 
appropriated  to  use  as  a  right  of  way  for  its 
road  the  land  sued  for  by  and  with  the  con- 
sent of  the  Midway  Company,  its  then  owner, 
and  relying  upon  such  consent  had  expended 
in  tbe  shifting,  etc.,  of  Its  said  road  sums  of 
money  aggregating  over  $7,000,  and  as  fur- 
ther ground  of  estoppel  set  up  the  reconvey- 
ance by  It  to  the  Midway  Company  of  the 
^fintb  Street  right  of  way  in  consideration  of 
tbe  Midway  Company's  promise  to  convey  to 
it  tbe  new  way,  which  said  reconveyance,  It 
was  alleged,  the  Midway  Company  had  ac- 
cepted, and  afterwards  had  appropriated  and 
-continued  to  appropriate  to  its  use  the  land 
thereby  reconveyed  to  It  Appellants  In  re- 
ply plead  at  length  matters  which  we  think 
it  nimeceBsaiy  to  state.    The  trial  was  be- 


fore a  jury.  The  only  question  submitted 
to  them  by  the  court  was  the  one  covered  by 
tbe  following  instruction:  "Tbe  question  for 
you  to  decide  and  determine  in  this  suit  is: 
Did  the  Midway  Company  give  its  consent 
for  the  defendant  Traction  Company  to  shift 
and  place  its  right  of  way  where  it  now  Is — 
the  lands  thereon  being  tbe  subject-matter 
of  this  suit?  You  are  therefore  Instructed 
that  If  you  find  and  believe  from  tbe  evi- 
dence of  this  case  that  the  Midway  Company 
did  not  give  its  consent  to  tbe  defendant 
company  to  shift  Its  track  and  place  It  where 
it  now  is,  you  will  find  for  the  plalntKF.  If, 
however,  you  find  and  believe  from  tbe  evi- 
dence that  tbe  Midway  Company  did  give  its 
consent  to  tbe  defendant  company  to  shift 
its  track  and  place  it  where  It  now  is,,  you 
will  find  for  the  defendant  company." 

The  verdict  of  the  Jury  was  In  favor  of 
appellee.  A  Judgment  was  accordingly  ren- 
dered that  appellants  take  nothing  by  their 
suit 

T.  B.  Love,  Lewis  &  Phillips,  and  R.  O. 
Porter,  for  appellants.  Baker,  Botts,  Parker 
8c  Garwood,  Capps,  Cantey,  Hanger  &  Short 
Finley,  Knight  ft  Harris,  Walter  H.  Walne, 
and  J.  B.  Gilbert  for  appellee. 

WILLSON,  C.  3.  (after  stating  tbe  facts  as 
above).  In  a  carefully  and  ably  prepared 
brief  appellants  insist  that  tbe  court  erred  In 
refusing  to  peremptorily  Instruct  the  Jury  to 
find  In  their  favor.  Of  the  grounds  urged  as 
demanding  such  action  on  the  part  of  the 
court,  we  will  examine  such  as  we  think  de- 
serve consideration. 

We  do  not  think  there  is  merit  In  the  con- 
tention made  that  the  Midway  Company  was 
without  power  to  grant  to  the  traction  com- 
pany a  right  of  way  for  its  road  over  the 
Midway  Company's  addition.  The  purposes 
for  which  the  latter  company  was  incorporat- 
ed appear  from  its  charter  to  have  been  the 
"erection  of  buildings  and  the  accumulation 
and  loan  of  funds  for  tbe  purchase  of  real 
property  In  cities,  towns  and  villages."  A 
right  to  dispose  of  the  real  estate  it  was  au-  ♦ 
thorized  to  purchase  was  a  necessary  Incident 
to  its  ownership  thereof  (7  Thomp.  Corp.  { 
8363) ;  and,  besides,  authority  to  "sell,  mort- 
gage or  otherwise  convey  such  real  estate  as 
the  purposes  of  the  corporation  required" 
was  expressly  conferred  upon  it  by  law. 
Sayles'  Ann.  Civ.  St  1897,  art.  651,  subd.  4. 
And  see  Steinway  v.  Stelnway  ft  Sons,  17 
Misc.  Rep.  43,  40  N.  T.  Supp.  718,  where  It 
was  held  that  a  manufacturing  corporation 
could  give  away  portions  of  its  manufactured 
goods  as  an  advertisement ;  Whetstone  v. 
Ottawa  University,  13  Kan.  320,  where  it 
was  held  that  a  donation  by  a  town-site  cor- 
poration, where  the  direct  and  certain  tend- 
ency of  the  building  of  a  schoolhouse  sought 
to  be  obtained  by  the  donation  was  to  en- 
hance tbe  value  of  its  property,  was  held 
not  to  be  ultra  vires ;  and  Fort  Worth  City 
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C3o.  V.  Smith  Bridge  Co.,  151  U.  8.  298,  14 
Bup.  Ct  339,  38  L.  Ed.  167,  where  it  was 
held  that  a  corporation  created  for  the  pur- 
pose of  dealing  In  lands,  possessed  the  Inci- 
dental power  to  Incur  liability  for  building 
a  bridge  to  secure  better  facilities  for  transit 
to  and  from  land  which  It  was  Its  business 
to  acquire  and  dispose  of. 

Nor  do  we  think  appellants'  contention 
that  the  traction  company  was  without  pow- 
er to  take  and  bold  a  grant  of  the  right  of 
way,  and  therefore  that  the  grant,  If  one 
was  made,  was  void,  should  be  sustained. 
The  power  of  the  traction  company  to  take 
and  hold  the  right  of  way  could  be  question- 
ed by  the  state  alone.  The  rule  was  stated 
by  the  Supreme  Court  of  this  state,  In  Russell 
T.  Ry.  Co.,  68  Tex.  652,  5  S.  W.  686,  quoting 
from  Bank  v.  Matthews,  98  U.  S.  628,  25  L. 
Ed.  188,  to  be  that  "where  a  corporation  Is 
incompetent  by  Its  charter  to  take  a  title  to 
real  estate,  a  conveyance  to  It  Is  not  void, 
but  only  voidable,  and  the  sovereign  alone 
can  object.  It  is  valid  until  assailed  In  a  di- 
rect proceeding  instituted  for  that  purpose." 
And  see  Schwab  Clothing  Co.  v.  Claunch 
(Tex.  Civ.  App.)  29  S.  W.  932 ;  Ray  v.  Foster 
(Tex.  Civ.  App.)  53  S.  W.  56 ;  Scott  v.  Farm- 
ers' &  Merchants'  Bank,  97  Tex.  31,  75  S.  W. 
15,  104  Am.  St.  Rep.  835.  For  the  purposes 
of  this  appeal,  therefore,  we  think  It  must 
be  assumed  that  the  Midway  Company  had 
power  to  make,  and  the  traction  company 
power  to  take,  a  grant  of  the  land  in  con- 
troversy. The  question  Is,  Having  the  pow- 
er, is  the  evidence  in  the  record  sufficient  to 
support  a  finding  by  the  Jury  that  It  was  ex- 
ercised by  the  respective  companies? 

The  traction  company  claimed  that,  among 
other  ways,  it  acquired  a  right  to  make  the 
use  it  did  make  of  the  land  by  reason  of  per- 
mission given  it  verbally  by  Sweet,  the  presi- 
dent of  the  Midway  Company.  Appellants 
denied  that  Sweet  had  so  given  such  permis- 
sion, and  asserted,  if  he  had,  he  had  given 
it  without  authority  from  the  Midway  Com- 
pany to  give  it,  and  therefore  that  It  was  not 
•  bound  thereby.  Whether  such  permission 
was  so  given  by  Sweet  or  not,  and  whether, 
if  it  was,  the  Midway  Company  became  bound 
by  his  act  or  not,  depended  upon  acts  and 
declarations  by  Sweet  evidenced  by  testi- 
mony of  witnesses  and  by  certain  letters  con- 
stituting an  extended  correspondence  between 
Sweet  on  the  one  part,  as  president  of  the 
Midway  Company,  and  one  Cofflnberry  and 
one  Bishop  on  the  other  part,  representing 
the  traction  company.  It  is  necessary  to  re- 
fer to  tliat  testimony  and  correspondence. 

For  the  purpose  of  obtaining  the  consent  of 
the  Midway  Company  to  the  shifting  of  its 
track  from  the  Ninth  Street  and  "S"  routes 
through  Its  addition  to  the  land  it  afterwards 
appropriated  in  said  addition,  and  a  convey- 
ance to  it  of  such  land  in  May,  1902,  the 
traction  company  sent  one  Cofflnberry  to  To- 
peka,  Kan.,  where  Sweet  resided.    The  tes- 


timony was  conflicting  as  to  what  there  o 
curred  between  Cofflnberry  and  Sweet.      W 
must  assume  that  the  conflict  was  determine 
by  the  jury  in  favor  of  the  traction    con 
pany's  contention,  and  confine  ourselves    t 
an  inquiry  as  to  the  snfflclency  of  the  ev 
dence  to  support  that  contention.    Accordln 
to  Cofflnberry's  account  of  the  conferenc 
he  had  with  Sweet,  the  latter  authorized  hix 
in  so  many  words  to  make  the  change  as  tfo 
traction  company  desired  to  make   it,    an' 
promised  to  call  a  meeting  of  the  directors  o 
the  Midway  Company  to  confirm  the  consen 
so  given  and  complete  the  transaction  as   I 
bad  been  agreed  upon  between  himself  ant 
Cofflnberry.      During    bis    conference    witl 
Sweet,  Cofflnberry  endeavored  to  obtain  fron 
him  a  statement  in  writing  evidencing  th< 
understanding,  but  was  informed  by   Swee 
that  he  could  not  give  a  writing  more  blndlni 
than  the  promise  he  had  given.     Sweet   ai 
the  same  time  Informed  (Cofflnberry  that  h< 
(Sweet)  bad  the  management  of  the  addition 
property,   and  transacted  all  or  nearly   all 
the  business  pertaining  to  it.    After  the  con- 
ference with   Sweet,   Cofflnberry  drafted    a 
letter  to  one  Haynes  representing  the  traction 
company   in   Dallas,   instructing   him   to    go 
ahead  and  make  the  change,  and  then  sought 
and   had   a  conference  with   Mulvane,    the 
treasurer  and  a  member  of  the  board  of  di- 
rectors of  the  Midway  Company.     In  this 
conference  he  recounted  to  Mulvane  the  con- 
versation he  had  had  with  Sweet,  and  ex- 
pressed an   anxiety   to  have  something   la 
writing  to  evidence  the  understanding  he  had 
had  with  Sweet.    Mulvane  assured  him  that 
Sweet  had  matters  pertaining  to  the  proper- 
ty in  charge,  and  that  if  Sweet  had  agreed 
that  the  change  might  be  made  the  traction 
company  would  be  "perfectly  safe  in  going 
ahead  and  doing  It."    Cofflnberry  then  stated 
to  Mulvane  that  he  had  drafted  a  letter  to 
Haynes  directing  him  to  go  ahead  and  make 
the  change.    To  such  statement  Mulvane  re- 
plied:   "You  are  perfectly  safe  In  doing  that, 
Mr.  Cofflnberry."     Ctofflnberry  then  sent  to 
Haynes  the  letter  be  had  written  him,  di- 
recting him  to  shift  the  track  as  the  traction 
company  desired  It  to  be  and  as  Sweet  had 
consented  it  might  be.    The  change  was  ac- 
cordingly made.    On  the  day  following  his 
conference  with  Sweet,  Cofflnberry  wrote  and 
sent  to  him  a  letter  as  follows:     "Topeka, 
Kansas.     May  6th,  1902.     Mr.  T.  B.  Sweet, 
President  Midway  Addition,  City.— Dear  Sir: 
Since  my  conversation  with  you  yesterday  I 
have  concluded  to  notify  our  general  man- 
ager to  shift  the  track  to  the  proposed  right 
of  way  through  the  Midway  addition  at  once, 
as  It  is  very  important  to  have  the  cbaoge 
made  before  we  begin  operating  the  road. 
This  I  do  in  pursuance  of  your  assurance  to 
me  that  the  owners  of  the  Midway  addition 
are  disposed  to  give  us  a  fair  show,  and  that 
you  thought  we  could  safely  go  ahead  rely- 
ing upon  a  deed  as  soon  as  your  health  Im- 
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proTed  emougb  to  permit  you  to  give  the  mat- 
ter attention.  You  can  readily  see  that  to 
work  In  harmony  will  be  to  the  Interest  of 
ill  concerned.  Without  this  road  your  prop- 
erty coold  have  been  used  for  farming  pur- 
poses only,  the  road  will  bring  It  Into  the 
market  and  give  It  advantages  that  you  could 
not  have  boped  for  without  It.  With  this 
change  we  can  assure  you  that  the  fare  will 
be  but  five  cents  to  and  through  your  ad- 
dition, making  It  preferable  to  many  loca- 
tions nearer  £>allas  as  a  place  of  residence. 
We  should.  In  fact,  have  had  a  bonus  from 
yon.  Tills  we  win  not  contend  for.  We  feel, 
however,  that  we  are  entitled  to  the  route 
that  will  best  serve  our  purpose.  I  will  leave 
the  sketcb,  sent  by  our  engineer,  showing  the 
line  wanted,  and  the  description  with  Mr. 
Laurence,  and  trust  you  will  have  deed  exe- 
cuted and  delivered  at  an  early  date.  We 
«111  transfer  back  to  you  the  right  of  way 
now  occupied  by  the  road.  Very  truly  yours, 
J.  B.  C3offlnberry."  Sweet  was  sick  at  the 
rime  he  had  the  conference  with  Cofflnberry, 
and  testified  he  did  not  remember  receiving 
the  foregoing  letter,  but  added:  "I  presume 
that  I  did  get  the  letter,  but  I  doubt  if  I 
read  It  at  that  time." 

Afterwards,  in  efforts  to  adjust  the  right 
of  way  matter  which  had  not  been  concluded 
by  a  conveyance  to  the  traction  company,  the 
correspondence  before  referred  to  was  com- 
menced between  Sweet  for  the  Midway  Com- 
pany and  Coflanberry  and  Bishop  for  the  trac- 
tion  company.  May  24,  1902.     Sweet  wrote 
Coflinberry  Indicating  that  he  did  not  then 
understand   that  the  traction  company   bad 
shifted    its  track  as  proposed,  nor  that  the 
track  was  to  be  shifted  as  it  had  been.    With 
his  letter  he  Inclosed  a  plat  indicating  the 
way  his  company  desired  the  change  to  be 
maAe.       Cofflnberry    replied   May   29,    1902, 
advising  that  the  change  had  already  been 
made  in  a  way  different  from  that  desired 
by  Street,  and  expressing  regret  that  he  had 
not   sooner  received  the  map  showing  the 
manner  in  which  Sweet  wished  the  change 
to  be   made.    In  his  letter  Cofflnberry  said: 
"Ton  ^^11  remember  that  I  explained  to  you 
Id  Topeka  that  we  wished  to  avoid  a  curve 
In  yonr  addition,     i  understood  you  to  say 
that  yon  thought  that  would  be  all  right, 
and  that  I  would  be  safe  In  advising  our 
general  manager  to  make  the  change.    After 
talking  to  Mr.   Mulvane  and  explaining  to 
him  what  we  wanted  I  notified  you  that  I 
had  advised  Mr.  Haines  (general  manager) 
to  make  change."    After  some  further  cor- 
respondence between  Cofflnberry  and  Sweet 
which  need  not  be  noticed,  on  October  13, 
1902,  Bishop  wrote  Sweet  complaining  that 
bis  company  had  not  received  the  deed  con- 
veying the  right  of  way  as  promised,  and  ad- 
vising that  If  such  a  deed  was  not  promptly 
sent  to  his  company  proceedings  to  condemn 
the  right  of  way  desired  would  be  commenc- 
ed.    October  20,  1902,  Sweet  answered  that 
he  would  at  once  call  a  meeting  of  the  board 


of  directors  of  the  Midway  Company  and  lay 
the  matter  before  them.     October  23,  1902, 
Sweet  again  wrote  Bishop,  suggesting  that 
the  delay  he  had  complained  of  was  due 
to  the  traction  company's  effort  to  do  busi- 
ness   with   the   Midway  Company   "through 
various  agencies,  instead  of  directly."    In  this 
letter  Sweet,  with  reference  to  the  change 
made  In  shifting  the  traction  company's  Hue 
of  railway,  called  attention  to  the  fact  that 
his  company  bad  executed  a  deed  conveying 
to  the  traction  company  a  right  of  way  over 
Ninth    street,    and   with    reference   to    the 
change  made  said:     "A  survey  lately  sent 
us  shows  that  yon  have  taken  a  direct  line, 
entering  our  addition   above  Ninth  street, 
and  thence  directly  to  Jefferson  street"    He 
then  complained  that  the  change  as  made 
80  cut  the  lots  and  blocks  in  the  addition  as 
to  make  It  difficult  to  conform  the  platting 
thereof   to    the   change,    adding   that   "the 
Midway  Company  Is  not  opposed  to  enter- 
prise and  street  railways  nor  disposed  to 
make  unnecessary  trouble,"   and  that  "we 
had  supposed  your  delay  In  this  matter  was 
because  you  was  In  possession  of  the  right 
of  way  and  using  It  and  was  therefore  In  no 
particular  hurry."    With  his  letter  Sweet  In- 
closed a  form  of  a  release  to  be  executed  by 
the  traction  company  of  the  abandoned  Ninth 
Street  right  of  way,  and  assured  Bishop  that, 
when  the  release  was  returned  to  him  execut- 
ed with  a  description  of  the  new  right  of  way 
as  desired  by  the  traction  company,  "we  will 
have  executed  and  forwarded  you  a  new 
right  of  way  through  the  addition."    With 
his  letter  dated  October  81,  1902,  Bishop  re- 
turned executed  the  release  of  the  old  Ninth 
Street  right  of  way,  and  sent  to  Sweet  to 
be  executed  by  the  Midway  Company  a  deed 
conveying  the  new  right  of  way  to  the  trac- 
tion company.     In  a  letter  dated  November 
6,  1902,  Sweet  acknowledged  the  receipt  by 
him  of  the  release  of  the  old  right  of  way 
and  of  the  deed  to  be  executed  by  his  com- 
pany to  the  new  right  of  way,  but  on  ac- 
count of  calls  In  the  deed  to  cross  over  a 
portion  of  the  Myers  survey,  which  he  Lhought 
his  company  did  not  own,  advised  Bishop  he 
would  write  to  Mr.  Barry  for  Information 
before  going  further,  adding,  "If  you  still 
think  we  hare  any  land  in  Myers  survey  I 
would  give  you  a  right  of  way  through  any 
land  we  may  own  In  Myers  survey  as  track 
is  now  laid  and  running — but  I  feel  sure  you 
do  not  run  in  Myers  survey."    November  10, 
1902,    Sweet   again   wrote   Bishop,   advising 
that  the  Midway  Company  did  not  own  any 
part  of  the  Myers  survey,  and  Inclosing  a  de- 
scription be  thought  to  be  correct  of  the  land 
desired  by  the  traction  company  as  a  right 
of  way  for  Its  railway.     With  reference  to 
such  description  he  said:    "If  I  am  correct  I 
will  complete  the  deeds  at  once ;   if  I  am  not 
correct  piease  have  your  man  at  Dallas  con- 
fer with  B.  T.  Barry,  who  knows  all  about  It, 
and  have  a  corrected  description  sent  ma    I 
thought  to  cure  the  matter  by  giving  you 
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rlglit  of  way  on  any  lands  owned  by  the  Mid- 
way Company  In  Robinson,  Thomas  or  Myers 
surveys.  As  your  road  Is  now  laid  out  and 
running,  It  Is  not  so  technically  correct  as 
to  run  a  line  as  you  have  ruled  It  In  your  de- 
scription. I  therefore  await  further  advices 
from  you."  November  26,  1902,  Sweet  wrote 
Bishop  complaining  that  he  had  not  received 
a  reply  to  his  letter  of  November  10th,  and 
expressing  a  willlngnesa  to  make  at  once  a 
conveyance  of  the  right  of  way  desired  over 
the  Robinson  survey,  adding,  "and  will  in- 
clude Thomas  survey  if  you  will  furnish  the 
data."  Bishop  replied  December  4, 1902,  stat- 
ing that  the  papers  relating  to  the  matter 
had  been  forwarded  to  the  traction  com- 
pany's attorney  at  Dallas  for  more  accurate 
information  as  to  the  Myers  survey,  and 
promising  when  the  attorney  bad  been  heard 
from  the  matter  would  again  be  taken  up. 
December  6,  1902,  Sweet,  acknowledging  the 
receipt  of  Bishop's  letter  of  December  4th, 
wrote:  "I  think  I  can  make  out  the  proper 
conveyance  of  right  of  way  with  the  de- 
scription heretofore  sent,  by  describing  it  as 
being  'a  strip  of  land  50  feet  wide  on  either 
side  of  the  center  line  of  the  trade  of  the 
Northern  Texas  Traction  Ck)mpany's  road  as 
now  laid  and  running  through  any  land  own- 
ed by  the  Midway  Company  in  Dallas  coun- 
ty. In  the  state  of  Texas,  said  land  being  a 
part  of  the  J.  B.  Robinson  survey  and  E.  G. 
Thomas  survey.'  So  far  as  I  can  see  this 
would  give  you  a  good  right  of  way  without 
attempting  to  establish  the  corners  and  tan- 
gents. The  road  being  located  and  running, 
it  would  give  you  a  right  of  way  Just  where 
It  Is  running,  and  that,  I  understand,  is  all 
you  want."  December  19,  1902,  Bishop  re- 
plied. Inclosing  a  deed  to  be  executed  by 
the  Midway  Company  conveying  the  right 
of  way.  January  8, 1903,  Bishop  again  wrote 
Sweet  returning  as  unsatisfactory  a  deed  to 
the  right  of  way,  which  seems  to  have  been 
sent  to  him  by  Sweet  January  5,  1903.  Sweet 
replied  January  12,  1903,  controverting  ob- 
jections urged  by  Bishop  to  the  deed  return- 
ed, and  offering,  to  meet  one  of  those  objec- 
tions, to  permit  the  traction  company  to  fence 
along  the  right  of  way  "so  long  as  the  prop- 
erty was  used  for  agricultural  purposes  or 
until  the  settlement  In  the  addition  should  re- 
quire the  opening  of  the  streets  across  the 
railroad."  With  his  letter  Sweet  Inclosed 
a  draft  of  another  right  of  way  deed  and  of 
an  agreement  covering  the  fencing  as  pro- 
posed of  the  right  of  way  used  by  the  trac- 
tion company.  February  9, 1903,  Bishop  sent 
to  Sweet,  executed  by  the  traction  company, 
for  execution  by  the  Midway  Company,  con- 
tracts covering  the  fencing  of  the  right  of 
way,  and  at  the  same  time  sent  to  Sweet 
draft  Of  a  right  of  way  deed  to  be  executed 
by  the  Midway  Company.  The  fencing  con- 
tract after  being  executed  by  his  company,  on 
February  19,  1903,  was  returned  by  Sweet  to 
Bishop.  At  the  same  time  Sweet  sent  to 
Bishop  executed  a  deed  conveying  the  right 


of  way,  "all  of  which,"  he  stated  In  letter 
transmitting  same,  "I  have  submitted  to  the 
majority.  In  Interest,  of  the  owners  and  to 
the  controlling  directors  and  to  the  secretary 
and  attorney  of  the  company."  February  23, 
1903,  Bishop  acknowledged  the  receipt  by 
him  of  the  papers  referred  to,  and  expressed 
his  company's  appreciation  of  Sweet's  "cour- 
tesy In  the  matter."  This,  It  might  have 
been  expected,  would  end  the  correspondence 
between  the  parties  as  to  the  right  of  way, 
but  It  did  not  April  4,  1903,  Bishop  wrote 
Sweet  expressing  dissatisfaction  with  terms 
In  the  deed  and  returned  it.  The  correspond- 
ence so  renewed  need  not  be  further  noticed. 
It  continued  until  September,  19(K},  long  after 
the  date  of  the  Midway  Company's  convey- 
ance to  appellant  Knowles,  without  results 
satisfactory  to  the  parties. 

The  statement  of  facta  Is  a  voluminous 
one,  consisting  of  more  than  400  pages  of 
typewritten  matter  and  we  have  not  endeav- 
ored to  state  all  the  evidence  bearing  on  the 
feature  of  the  case  now  being  discussed. 
That  recited  we  think  was  amply  sufficient, 
if  Sweet's  acts  and  declarations  should  be 
regarded  as  the  acts  and  declarations  of  the 
Midway  Company,  to  support,  if  not  to  de- 
mand, the  finding  by  the  Jury  that  the  Mid- 
way Company,  if  It  had  not  before  the  trac- 
tion company  had  shifted  Its  track  to  the 
land  In  controversy,  consented  that  said 
track  should  be  so  shifted,  after  It  had  been 
shifted  bad  consented  and  agreed  to  It.  In 
the  view  we  take  of  the  case,  such  a  finding 
would  be  a  sufficient  support  for  the  verdict 
and  Judgment,  and  it  is  not  necessary  that 
we  should  determine  whether  the  evidence 
was  sufficient  or  not  to  support  a  finding 
that  the  Midway  Company  had  contracted 
to  convey  the  land  or  a  right  of  way  over  It 
to  the  traction  company.  If  the  traction 
company  shifted  Its  track  from  the  old  right 
of  way  to  the  land  in  controversy  with  the 
knowledge  and  consent  of  the  Midway  Com- 
pany, or  if  it  80  shifted  the  track  without 
such  knowledge  and  consent,  and  the  Midway 
Company,  after  being  advised  that  it  had 
done  so,  consented  to  and  approved  the  act, 
we  do  not  think  It  afterwards  conld  main- 
tain a  suit  to  recover  the  land  and  oust  the 
traction  company  from  the  possession  there- 
of. In  the  one  case  the  possession  commenc- 
ed by  the  traction  company  was  not  unlaw- 
ful, and  in  the  other.  If  unlawful  when  it 
commenced,  it  became  lawful  when  the  Mid- 
way Company,  consented  to  and  approved  the 
accomplished  appropriation  of  the  land  for 
the  road's  purposes.  The  right  of  action 
existing  in  favor  of  the  Midway  Company  un- 
der such  circumstances  we  think  would  be 
one  for  damages  only.  For  If  the  Midway 
Company  consented  to  such  use  of  Its  land, 
it  could  not,  under  the  facts  shown  by  the 
evidence,  afterwards  repudiate  such  consent 
and  recover  the  land.  The  traction  company 
was  lawfully  in  possession,  with  the  under- 
standing that  Its  possession  might  continues 
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Its  right  to  poaseBBion  did  not  depend  upon 
the  terms  of  a  contract  to  be  agreed  upon. 
It  took  or  held  such  possession  with  the  con- 
sent of  the  Midway  Company,  in  the  absence 
of  terms  agreed  upon  and  in  the  absence  of 
a  condition  that  its  possession  should  be  de- 
pendent upon  an  agreement  as  to  terms. 
True,  it  may  have  been  understood  between 
the  parties  that  a  conreyance  of  the  right  of 
way  should  be  upon  conditions,  but  it  does 
not  appear  that  those  conditions  ever  were 
agreed  upon,  nor  does  it  appear  that  the 
traction  conllpany'B  right  to  continue  the  use 
of  the  land  as  a  way  for  its  road  was  con- 
ditioned upon  the  parties  agreeing  upon 
terms  of  a  contract  covering  such  use.  On 
the  contrary,  the  very  nature  of  the  use  to 
wMch  the  land  was  subjected,  forbids  a  con- 
clnsion  that  the  parties  Intended  that  a  fail- 
ure on  their  part  to  agree  upon  the  terms  of 
a  contract  covering  such  use  should  operate 
to  deprive  the  traction  company  of  a  right 
thereafter  to  continue  to  use  the  land  as  a 
way  for  its  road.  Evidently,  such  a  contin- 
gency was  not  contemplated  by  the  parties. 
On  the  failure  of  the  parties  to  agree  upon 
terms  controlling  the  traction  company's  use 
of  the  land,  we  think  the  Midway  Company 
could  not  revoke  its  consent  given  uncondi- 
tionally to  so  use  the  land,  but  would  be  con- 
fined to  a  recovery  of  damages  resulting  to 
it  from  the  use  made  of  the  land  by  the  trac- 
tion company.  It  was  in  effect  so  held,  as 
we  understand  the  ruling,  by  the  Supreme 
Court  in  By.  Co.  v.  Jarrell,  60  Tex.  269. 
There  the  railway  company,  relying  upon  Jar- 
rell's  promise  to  give  It  a  right  of  way,  over 
his  land,  if  the  citizens  of  Henderson  county 
were  under  legal  obligation  to  it  to  procure 
same,  entered  upon  his  land  and  was  engag- 
ed In  clearing  a  way  for  its  line  of  railway 
when  Jarrell  forbade  its  proceeding  further. 
There  was  evidence  that  afterwards  Jarrell 
agreed  that  the  railway  might  proceed  with 
the  construction  of  its  roadbed  over  his  land 
if  It  would  throw  and  heap  the  dirt  from  the 
cuts  and  excavations  In  a  particular  manner; 
and  there  also  was  evidence  that  about  the 
time  he  agreed  to  sign,  but  afterwards  refus- 
ed to  do  so,  a  deed  conveying  a  right  of  way 
through  the  land  to  the  company.  The  Su- 
preme Court  said:  "Under  all  the  facts  disr 
dosed  as  to  the  agreement  in  reference  to  the 
right  of  way,  and  as  to  the  actual  entry  by 
appellant  under  such  agreement,  and  the 
things  transpiring  between  the  parties  after 
the  entry,  we  are  of  the  opinion  that  matters 
had  reached  a  stage  at  which  this  agreement, 
or  license  to  enter,  could  not  be  entirely  re- 
pudiated by  the  appellee,  and  the  permis- 
sion to  enter  be  revoked,  and  that  in  reason, 
as  well  as  on  the  authority  of  like  cases,  he 
could  not  maintain  the  action  of  ejectment 
under  the  circumstances  for  the  purpose  of 
recovering  from  appellant  the  strip  in  ques- 
tion used  by  them  for  operating  their  road 
throngb  bia  land."  And  see  Evans  v.  By. 
Co.,  9  Tex.  ClT.  App.  124,  28  S.  W.  903 ;  By. 


Co.  V.  Sweatt,  20  Tex.  Civ.  App.  643,  BO  S.  W. 
162;  Getzendaner  v.  By.  Co.  fTex.  Civ.  App.) 
102  S.  W.  162. 

The  ruling  in  the  Jarrell  and  other  cases 
cited  was  based  upon  the  doctrine  of  estop- 
pel, which  we  think  applies  as  well  in  this 
case.  Appellants  contend,  however,  that  the 
traction  company  should  not  have  been  heard 
to  assert  an  estoppel  as  against  their  legal 
title,  because  thereby  it  Invoked  the  equity 
powers  of  the  court,  which,  it  Is  asserted,  it 
could  not  do,  because  it  did  not  "seek  equity 
with  clean  bands  in  this,  to  wit:  at  the  time 
of  the  attempted  acquisition  of  the  right  of 
way  over  the  land  in  suit  appellee  lacked 
charter  power  to  acquire  such  right  of  way, 
there  was  no  law  under  which  it  could  have 
obtained  charter  power  to  receive  and  hold 
such  right  of  way,  and  its  attempt  to  do  so 
and  to  operate  an  Interurban  electric  'street 
railway  over  same  was  without  the  consent 
of  the  incorporated  cities  of  Oak  Cliff  and 
Dallas,  Texas,  and  was  In  violation  of  the 
ordinances  of  the  city  of  Oak  Cliff  making 
such  acta  criminal  offenses,  and  was  in  vio- 
lation of  the  public  policy  of  the  state  as 
shown  by  Its  Constitution  and  laws."  It 
may  be  that  In  constructing  Its  line  of  road 
in  Dallas  and  Oak  Cliff  the  traction  company 
did  so  without  proper  authority  first  obtain- 
ed from  those  cities  and  In  violation  of  ordi- 
nances, but  In  accepting  of  the  Midway  Com- 
pany the  use  of  its  land  for  such  purpose,  we 
hardly  think  it  could  be  said  to  have  been 
acting  in  disregard  or  violation  of  the  ordi- 
nances of  those  cities.  And,  if  it  did  so  act. 
It  would  seem  that  the  right  to  complain 
thereof  would  be  confined  to  those  cities,  and 
would  not  extend  to  appellants.  It  may  be, 
also,  that  the  traction  company  was  not  au- 
thorized by  its  charter  to  take  and  hold  lands, 
to  exercise  rights  of  eminent  domain,  or  to 
construct  and  operate  an  interurban  road, 
but,  if  it  was  not,  we  do  not  think,  for  rea- 
sons already  stated,  that  a  conveyance  to  it 
of  land  to  be  used  as  a  right  of  way  for  its 
road  therefore  would  be  void.  Bussell  v. 
By.  Co.,  supra.  It  was  held  In  Case  v.  Kelly, 
133  U.  8.  21,  10  Sup.  Ct  216,  33  L.  Ed.  513, 
cited  by  appellants,  that  a  court  of  equity 
will  not  aid  in  enforcing  a  trust  In  favor  of 
a  corporation  to  enable  it  to  acquire  title  to 
lands  it  was  not  empowered  to  take  and  hold. 
It  is  insisted  that  the  estoppel  asserted  by 
the  traction  company  was  an  appeal  to  the 
equity  powers  of  the  court  to  enable  it  to  hold 
land  it  was  not  authorized  by  its  charter  to 
own,  and,  therefore,  that  the  ruling  made  in 
the  Case-Kelly  Case  should  have  been  ap- 
plied. But  we  do  not  think  the  estoppel  in- 
terposed necessarily  was  an  appeal  to  the 
equity  powers  of  the  court  An  estoppel  can 
be  relied  npon  and  urged  in  a  court  of  law 
as  well  as  in  a  court  of  equity.  In  Schneider 
V.  Sellers,  98  Tex.  380,  84  S.  W.  420,  the  Su- 
preme Court  held  that  the  fact  that  a  corpo- 
ration was  not  empowered  by  its  charter  to 
purchase  land  was  no  reason  why,  having 
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purchased,  It  should  not  claim  protection  as 
an  innocent  purchaser  for  value  without  no- 
tice of  the  adyerse  claim.  The  Case-Kelly 
Case  was  referred  to  by  the  court  and  held 
not  to  be  in  conflict  with  the  conclusion 
reached.  The  defense  of  Innocent  purchaser, 
it  seems  to  us,  is  not  less  an  appeal  to  the 
equity  powers  of  the  court  than  is  the  de- 
fense of  estoppel.  Scott  t.  Bank,  97  Tex.  31, 
75  S.  W.  15,  104  Am.  St  Rep.  835;  Frltts  y. 
Palmer,  132  U.  S.  282,  10  Sup.  Ct.  93,  33  U 
Ed.  317.  Had  the  traction  company  been  In 
the  attitude  of  seeking  affirmative  equitable 
relief  as  was  the  case  with  the  corporation 
In  the  Case-Kelly  Case,  the  ruling  then  would 
be  applicable.  But  the  traction  company 
was  not  in  such  an  attitude.  As  the  corpora- 
tion in  the  Schneld^-Sellers  Case  merely  in- 
voked as  a  defense  the  law  protecting  an  in- 
nocent purchaser,  so  the  traction  company 
merely  as  a  defense  invoked  the  law  appli- 
cable to  the  estoppel  it  asserted. 

The  next  question  to  be  considered  is  as 
to  the  sufficiency  of  the  evidence  to  support 
the  finding  of  the  Jury  Involved  in  their  ver- 
dict that  the  declarations  and  acts  of  Sweet 
were  or  became  the  declarations  and  acts 
of  the  Midway  Company.  While  it  is  true 
that  a  corporation  cannot  Incur  an  obligation 
without  the  authority  or  consent  of  its  di- 
rectors, it  is  also  true  that  a  corporation, 
like  an  individual,  may  be  bound  by  the  act 
Of  its  agent  acting  within  the  scope,  express 
or  implied,  of  his  authority  as  such ;  and  It 
it  also  true  that  it  may,  like  an  individual, 
become  bound  by  acquiescing  in  and  ratify- 
ing an  unauthorized  act  done  on  its  behalf 
-by  Its  agent.  It  appears  from  the  record  be- 
fore us  that  from  April,  1897,  to  April  6, 
1904,  when  the  sale  to  Knowles  was  authoriz- 
ed and  the  business  of  the  company  wound 
up,  the  directors  of  the  Midway  Company 
had  had  only  one  meeting,  and  that  the  only 
business  transacted  at  that  meeting  was  the 
election  of  one  Dillon  as  its  vice  president 
and  the  re-election  of  Sweet,  Mulvane,  and 
Barry  as  its  president,  treasurer,  and  secre- 
tary, respectively.  It  further  appears  that 
during  all  the  time  specifled,  as  testified  to 
by  Mulvane,  Sweet  had  "practical  manage- 
ment of  the  affairs  of  the  company."  Better- 
ton,  a  director  of  the  company,  residing  at 
Dallas,  who  had  the  immediate  supervision 
of  the  company's  property  there,  renting  and 
otherwise  looking  after  the  land  constituting 
the  Midway  addition,  got  all  his  Instructions 
from  Sweet  and  looked  to  him  as  the  com- 
pany. Barry,  another  director,  also  residing 
at  Dallas,  and  who  was  the  secretary  of  the 
company,  as  such,  without  question  as  to 
whether  it  had  been  authorized  by  the  cor- 
Iioratlon  or  not,  when  it  was  presented  to 
him  for  the  purpose,  verified  any  instrument 
executed  by  Sweet  as  president  of  the  com- 
pany. Without  any  action,  so  far  as  the 
record  shows,  by  the  directors  authorizing  it, 
the  company  by  Sweet  as  Its  president  by  a 
deed  dated  March  25,   1901,  conveyed  the 


Ninth  street  right  of  way  across  Its  addition 
to  the  traction  company ;  and  by  Sweet  as 
its  president,  without  action  on  the  part  of 
the  directors,  by  a  deed  dated  March  2,  1903, 
donated  to  Dallas  county  a  right  of  way  for 
a  public  road  over  said  addition.  In  addition 
to  legitimate  inference  the  Jury  might  have 
made  from  the  testimony  Just  referred  to, 
in  determining  the  extent  of  Sweet's  authori- 
ty to  bind  the  company  by  his  acts  and  dec- 
larations hereinbefore  recited,  the  evidence, 
we  think,  strongly  tended  to  support  appel- 
lee's contention  that.  If  Sweet  tfcted  without 
authority  from  it  In  consenting  that  it  might 
shift  Its  track,  the  Midway  Company  by  rati- 
fying it  had  made  his  act  its  own.  The  let* 
ter  hereinbefore  set  out,  written  by  Coffln- 
berry  to  Sweet,  fully  advised  the  latter  that 
he  (Cofflnberry)  understood  him  (Sweet)  to 
have  authorized  the  shifting  of  the  track. 
The  statement  made  on  the  same  day  by 
Cofflnberry  to  Mulvane,  a  director  and  the 
treasurer  of  the  company,  fully  advised  him 
(Mulvane)  that  on  the  strength  of  Sweet's 
assurance  the  change  would  at  once  be  mad& 
Betterton,  another  director,  residing  near  the 
addition  and  charged  with  the  duty  of  look- 
ing after  it,  and  advising  the  Midway  Com- 
pany of  any  unauthorized  use  being  made  of 
It,  should  have  known,  and  presumably  did 
know,  of  it  at  the  time  the  track  was  shifted, 
yet  be  did  not  protest  against  it.  Barry,  an- 
other director  and  the  secretary  of  the  com- 
pany, also  residing  near  the  land,  knew  the 
change  was  being  made,  or,  if  not,  that  it  had 
been  made,  directly  after  it  was  made,  yet 
made  no  objection  to  or  protest  against  it 
Sweet  in  a  letter  from  Cofflnberry  as  early 
as  May  29,  1902,  was  distinctly  Informed  that 
the  change  had  been  made,  yet  not  only  did 
he  not  protest  against  it  but  by  his  letters 
dated  October  23,  1902,  November  6,  1902. 
November  10,  1902,  November  26,  1902,  and 
December  6,  1902,  hereinbefore  referred  to, 
acquiesced  in  the  change.  With  full  knowl- 
edge on  the  part  of  its  president  who  seems 
to  have  been  recognized  by  all  parties  con- 
cerned as  possessing  In  himself  all  the  pow- 
ers of  the  company,  on  the  part  of  Its  secre- 
tary and  its  treasurer,  members  of  its  I>oard 
of  directors,  and  on  the  part  of  another  di- 
rector charged  as  its  agent  with  the  duty 
to  look  after  and  protect  the  land  in  contro- 
versy, it  would  seem  that  if  it  were  possible 
to  bring  home  to  the  Midway  Company,  in 
any  other  way  than  by  information  to  its 
directors  duly  assembled  for  the  purpose,  no- 
tice of  the  fact  that  the  traction  company 
had  appropriated  the  land  In  controversy  to 
use  as  a  way  for  its  road,  such  notice  was 
brought  home  to  it  4  Thomp.  Corp.  S  5195. 
If  It  had  notice  of  such  fact  it  must  Iiave 
acquiesced  in  it  for  the  record  shows  no 
word  of  protest  or  complaint  thereof  ever 
to  have  come  from  it.  Appellants'  conten- 
tion, however,  seems  to  be  that  the  Midway 
Company  could  become  bound  only  by  the  act 
of  Its  board  of  directors  in  a  meeting  ngu- 
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larly  called,  and  that  the  unauthorized  acts 
of  Its  officers  and  agents  could  be  so  ratified 
as  to  bind  the  company  only  In  the  same  way. 
We  do  not  so  understand  the  law  to  be.  A 
corporation,  like  aa  Individual,  Is  bound  by 
the  acts  of  Its  agent,  expressly  or  Impliedly 
authorized  by  It  It  may  become  bound  by  a 
ratification  of  unauthorized  acts  of  Its  agents 
without  any  formal  action  for  that  purpose 
by  its  board  of  directors.  It  may  ratify  by 
passive  acquiescence  as  well  as  by  affirma- 
tive action.  Its  acquiescence,  with  knowl- 
edge, proven  or  which  should  be  Inferred,  If 
continued  for  a  considerable  time,  will  oper- 
ate as  a  ratification.  When  knowledge  Is 
brought  home  to  the  corporation  of  the  un- 
authorized act  of  Its  agent.  It  must  promptly 
disavow  It,  otherwise.  It  will  be  held  to  have 
ratified  the  imanthorlzed  act  and  so  to  have 
made  It  Its  own.  It  has  been  held  that,  if 
the  directors  of  a  bank  delay  as  long  as  two 
months  after  acquiring  knowledge  thereof 
to  repudiate  the  unauthorized  act  of  its  presi- 
dent who  has  assumed  to  act  as  its  agent, 
the  rule  of  acquiescence  by  silence  makes  the 
case  the  same  as  If  it  had  authorized  its 
president  to  so  act  Raymond  v.  Palmer,  41 
La.  Ann.  425,  6  South.  692,  17  Am.  St  Rep. 
403.  Where  the  unauthorized  act  of  its 
agent  Is  beneficial  to  it,  a  presumption  of 
ratification  on  the  part  of  the  corporation 
win  arise  from  slight  circumstances.  Bank 
V.  Bank,  107  Mo.  133,  17  S.  W.  644,  28  Am. 
St  Rep.  405 ;  2  Mor.  Corp.  f  629.  And  see  4 
Thomp.  Corp.  H  6286,  5298,  5299,  5300;  Hen- 
derson V.  Ry.  Co.,  17  Tex.  574,  67  Am.  Dec. 
675 ;  Plxley  v.  Ry.  Co.,  33  Cal.  183,  91  Am. 
Dec.  623 ;  Bank  v.  Bank,  10  Wall.  604,  19 
L.  Ed.  1008;  Roberts  v.  Ry.  Co.,  158  U.  8. 
1,  15  Sup.  Ct  756,  39  L.  Ed.  873;  Miller  v. 
Matthews,  87  Md.  464,  40  Atl.  176;  Smith. v. 
Bank,  72  N.  H.  4.  54  Atl.  385;  Bank  v.  Bank, 
59  Neb.  7,  80  N.  W.  48.  We  think  the  evi- 
dence amply  sufficient  to  support  the  finding 
of  the  Jury  that  the  Midway  Company,  If  It 
did  not  authorize  Sweet's  acts  and  declara- 
tions in  its  behalf,  afterwards  ratifled-and  so 
made  them  its  own. 

In  what  iuis  been  said  we  have  assumed 
that  the  record  furnished  no  evidence  of  a 
right  in  the  traction  company  to  the  way 
claimed,  other  than  the  acts  and  declarations 
of  Sweet  and  other  officers  of  the  Midway 
Company.  We  are  not  prepared  to  say  such 
an  assumption  is  warranted.  By  its  deed 
duly  and  formally  executed  the  Midway 
Company  oh  March  26,  1901,  conveyed  to 
the  traction  company  what  has  before  been 
referred  to,  and  Is  so  designated  in  the  rec- 
ord, as  the  "Ninth  Street  right  of  way" 
across  said  Midway  Company's  addition  to 
Oak  Cliff.  On  a  part  of  this  right  of  way 
the  traction  company  constructed  its  line  of 
railway.  In  his  letter  to  Bishop,  dated  Oc- 
tober 23.  1902,  Sweet  Inclosed  a  release  of 
said  right  of  way,  to  be  extended  by  the 
traction  company,  promising,  on  its  receipt 
K>  executed,  that  the  Midway  Company 
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would  execute  and  forward  to  the  traction 
company  a  deed  conveying  to  said  traction 
company  the  right  of  way  in  controversy. 
The  release  was  executed  by  the  traction 
company  and  delivered  to  Sweet  for  the  Mid- 
way Company.  By  Its  deed  dated  February 
14,  1903,  and  duly  executed,  the  Midway 
Company,  for  a  consideration,  as  recited,  of 
"one  dollar  and  the  benefit  to  be  derived  by 
It  from  the  construction  and  operation  of  ap- 
pellee's line  of  railway  over  and  across  its 
land,"  conveyed  to  the  traction  company 
the  right  of  way  in  controversy;  and  by  an 
Instrument  dated  February  16,  1903,  duly 
executed  by  the  Midway  Company,  it  au- 
thorized the  traction  company  to  fence  and 
keep  fenced,  so  long  as  the  land  In  its  addi- 
tion was  used  for  pasture  or  purely  agricul- 
tural purposes.  Its  line  of  road  as  it  then  ex- 
isted across  said  addition.  Both  the  deed 
and  fencing  contract  were  sent  to  Bishop  by 
Sweet  with  his  letter  of  February  19,  1903, 
and  same  were  received  by  the  traction  com- 
pany February  23,  1903.  The  fencing  con- 
tract was  thereafterwards  retained  by  the 
traction  company,  and  its  right  of  way  was 
fenced  as  authorized  by  it  The  deed  to  the 
right  of  way,  after  being  retained  by  the 
traction  company  until  April  4,  1003,  was 
then  returned  to  Sweet,  with  a  letter  from 
Bishop  stating  that  on  account  of  certain 
conditions  inserted  in,  and  others  omitted 
from,  the  deed  the  traction  company  could 
not  accept  it.  The  right  of  way  deed  and  the 
fencing  contract.  Sweet  testified,  were  in- 
tended to  evidence  parts  of  the  same  trans- 
action, and  together  to  constitute  the  con- 
tract between  the  parties.  The  instruments 
bear  different  dates.  Neither  refers  to  the 
other,  and  the  negotiations  between  the  par- 
ties evidenced  by  the  correspondence  we 
have  referred  to,  and  their  conduct,  by  no 
means  make  it  clear  that  the  instruments 
were  Intended  to  operate  as  Sweet  testified 
they  were.  It  does  not  appear  that  the  Mid- 
way Company  in  any  way  ever  questioned 
the  right  of  the  traction  company  to  use  the 
land  in  controversy  as  a  way  for  its  road. 
On  the  contrary.  Sweet's  letters  indicated 
not  only  a  willingness,  but  an  anxiety,  on 
his  part  that  it  should  be  so  used  by  the 
traction  company.  The  controversy  between 
the  parties  never  had  reference  to  a  question 
as  to  the  traction  company's  having  acquired 
a  right  to  so  use  the  land,  but  always  had 
reference  to  the  character  and  terms  of  thQ 
instrument  to  be  executed  by  the  Midway 
Company  as  evidencing  the  traction  compa- 
ny's right  The  fencing  contract  not  only 
was  acted  upon  by  the  traction  company,  but 
was  retained  by  it  when  the  right  of  way 
deed  was  returned  to  Sweet  as  not  accepta- 
ble, and  it  was  ever  afterwards  retained  by 
it,  without  any  question  on  the  part  of  the 
Midway  Company  as  to  its  right  to  retain 
and  treat  it  as  in  force.  While  we  do  not 
place  the  conclusion  reached  by  us  that  ttie 
testimony  was  sufficient  to  support  the  ver- 
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diet  of  the  jnry  and  tlie  Judgment  of  the 
court,  on  any  force  given  to  the  fencing  con- 
tract as  a  written  Instrument  eyidenclag  a 
grant  by  the  Midway  Company  to  the  trac- 
tion company  of  the  right  of  way  In  ques- 
tion, we  are  not  sure  It  is  not  entitled  to  be 
treated  as  not  a  part  of  nor  dependent  upon 
the  right  of  way  deed,  bat  as  independent  of 
same,  and,  therefore,  conclusive  of  the  con- 
troversy between  the  parties  to  this  suit. 

The  conclusion  reached  disposes  of  appel- 
lants' first  assignment  of  error,  and  In  effect, 
also,  of  their  second,  third,  fourth,  fifth, 
sixth,  Mventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirteentti,  fourteenth,  fifteenth,  and 
sixteenth  assignments,  which  we  think 
should  be  OTermled  on  other  grounds  oa 
well. 

The  eighteenth  assignment,  to  wit,  that  the 
"court  erred  In  its  general  charge  In  submit- 
ting a  single  issue  without  necessary  quali- 
fications called  for  by  the  evidence,  and  In 
falling  to  submit  other  Issues  raised  by  the 
pleadings  and  proof,"  is  overruled  because 
too  general. 

The  nineteenth,  complaining  of  the  action 
of  the, court  in  admitting  as  evidence  over 
appellants'  objection  testimony  tending  to 
show  that  the  conveyance  by  the  Midway 
Company  to  Knowles  was  colorable  only, 
is  overruled  because  the  erroneous  action  of 
the  court  was  harmless.  No  such  an  Issue 
was  submitted  to- the  Jury. 

The  twentieth  assignment,  complaining  of 
the  refusal  of  the  court  to  instruct  the  Jury 
that  the  deed  from  the  Midway  Company  to 
Knowles  vested  in  the  latter  the  legal  title 
to  the  land,  Is  overruled  for  a  like  reason. 
The  Issue  submitted  to  the  Jury,  and  wliich 
they  were  Instructed  must  control  their  ver- 
dict. In  effect  assumed  titie  legal  ownership 
of  land  to  be  in  Knowles,  and  authorized  a 
verdict  In  appellee's  favor  only  In  the  event 
the  Jnry  believed  Its  possession  and  use  of 
the  land  was  with  the  consent  of  Knowles' 
grantor,  the  Midway  Company.  If  the  sev- 
enteenth assignment  complained  of  a  failure 
on  the  part  of  the  court  to  submit  to  the  Ju- 
ry as  an  issue  Sweet's  authority  to  bind  the 
Midway  Company  by  his  acts  and  declara- 
tions as  shown  by  the  record,  it  would  pre- 
sent a  question  entitled  to  consideration. 
But  it  merely  complains  because  the  court  In 
his  charge  authorized  the  Jury  to  find  for  ap- 
pellee if  they  believed  tbe  Midway  Company 
consented  to  the  use  made  of  the  land  In 
controversy.  The  Instruction  was  not  af- 
firmatively erroneous.  A  proper  charge  sup- 
plying the  omission  In  the  court's  instruc- 
tions was  not  requested.  The  assignment 
therefore  must  be  overruled. 

The  Judgment  is  affirmed. 

On  Rehearing. 

A.  re-examination  of  the  record  in  connec- 
tion with  the  motion  for  a  rehearing  has  not 


convinced  ns  that  the  appeal  has  not  been 
properly  disposed  of.  On  tbe  contrary,  fur- 
ther consideration  of  tbe  evldenpe  has  ma- 
tured Into  a  conviction  a  belief  entertained 
when  we  first  considered  it,  that  it  would 
not  have  been  error  had  the  trial  court  per- 
emptorily Instructed  the  Jury  to  return  a  ver- 
dict in  favor  of  appellee. 

In  the  opinion  disposing  of  the  appeal  this 
statement  was  made:  "Without  any  action, 
so  far  as  the  record  shows,  by  the  directors 
authorizing  It,  the  company  by  Sweet  as  Its 
president,  by  a  deed  dated  March  25,  1901, 
conveyed  the  Ninth  Street  right  of  way 
across  its  addition  to  the  traction  company." 
The  statement  Is  Inaccurate,  In  that  the  deed 
referred  to— as  did  the  one  dated  February 
14,  1903,  delivered  to  the  traction  company 
February  23,  1903,  and  returned  by  It  to  the 
Midway  Company  as  not  acceptable  April 
4,  1903,  conveying  the  right  of  way  in  con- 
troversy— recited  that  the  "Midway  Com- 
pany, a  corporation  acting  by  its  executive 
officers  by  authority  of  Its  board  of  direct- 
ors," made  the  conveyance. 

The  motion  Is  overruled. 


SOUTH  TEXAS  TELEPHONE  CO.  et  «1.  v. 
HUNTINGTON  et  al.f 

(Conrt  of   Civil  Appeals  of  Texas.     Feb.   17, 
1909.    Dissenting  Opinion,  Feb.  19,  1909.) 

1.  COBPOBATIONS  (8  573*)  —  BEOBOAmZATTONS 
— CONSTBUCTION  OF  AOBEEMENT. 

Plaintiff,  who  had  a  judgment  against  a 
corporation,  which  was  a  hen  on  all  its  prop- 
erty to  the  amount  of  $35,000,  agreed  with  trus- 
tees holding  the  property  that  the  company 
should  be  reorganized,  and  that  plaintiff  should 
take  bonds  of  tbe  new  company  to  the  par  value 
of  $35,000,  that  the  total  issue  of  bonds  of  tbe 
reorganized  company  should  not  exceed  $150.- 
000,  and  that  at  least  $50,000  in  cash  from  the 
sale  of  the  bonds  should  be  put  into  extensions  or 
additions  to  the  property.  Held,  that  the  agree- 
ment did  not  vest  in  the  directors  of  the  new 
company  the  discretion  to  issue  $115,000  in 
bonds  in  addition  to  those  given  to  plaintiff  and 
to  expend  $50,000  in  cash  on  the  betterment  of 
the  company's  property,  but  the  issuance  of  the 
l)ond  and  the  expenditure  of  the  money  was 
mandatory. 

[E^d.  Note.— For  other  eases,  see  Corporatjons, 
Dec.  Dig.  8  673.*] 

2.  COBPOBATIONS   (g  673*)— BSOBGANIZATION — 

Agreements— Rianxa— Remedies. 

Plaintiff  who  had  a  judgment  against  a  cor- 
poration, which  was  a  lien  on  its  property  to 
the  amount  of  $35,000,  agreed  with  trustees 
holding  the  property  that  the  company  should 
be  reorganized,  and  that  plaintiff  should  take 
bonds  of  the  new  company  to  the  par  value  of 
$35,000,  that  the  total  issue  of  bonds  of  the 
reorganized  company  should  not  exceed  $150,- 
000,  and  that  at  least  $50,000  in  cash  from  the 
sale  of  the  bonds  should  be  put  into  extensions 
or  additions  to  the  property.  .After  plaintiff's 
bonds  had  been  issued  and  delivered  to  him,  a 
portion  of  the  remainder  of  tbe  bonds  were 
pledged,  thereby  placing  it  lieyond  the  power  of 
the  reorganized  corporation  to  comply  with  said 
agreement,  and  the  company  failed   to  expend 
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the  specified  amonnt  In  the  betterment  of  the 
property.  Held,  that  the  fallare  to  carry  ont 
the  terms  of  the  contract  might  be  regarded  as 
a  repudiation  warranting  plaintiff  in  declaring 
the  contract  at  an  end,  and  suing  for  damaged 
for  the  breach  thereof. 

[EH.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  573.*] 

3.  CONTBACTB  (J  261*)—RE8CI8aiOW— GROUNDS 

—Breach. 

Where  a  contract  reqaires  the  doing  of 
certain  things  by  one  party  within  a  certain 
period,  and  the  promisor  either  fails  or  refuses 
to  perform,  or  by  his  conduct  clearly  evinces 
a  purpose  not  to  perform,  or  places  himself  in 
SDch  a  position  that  he  cannot  perform,  the 
other  party  may  regard  the  contract  as  aban- 
doned, and  may  declare  the  contract  at  an  end 
and  sue  for  damages  for  the  breach. 

[Ed.   Note. — For  other  cases,   see   Contracts, 
Cent.  Dig.  §8  1174-1180;    Dec.  Dig.  {  2t>l.*] 

4.  CoNTKAOTs  (8  261*)— Rescission— Obounds 
— Beeacb. 

Where  an  agreement  is  mutual  and  depend- 
ent, and  one  party  fails  to  perform  his  part,  the 
other  party  may  treat  it  as  rescinded. 

[Ed.   Note. — For  other  cases,   see   Contracts, 
Cent.  Dig.  8  1174;  Dec.  Dig.  8  261.*] 

5.  Contracts  (8  261*)— Rescission— Grounds 
—Breach. 

Although  a  partial  failure  of  a  party  to 
the  contract  will  not  ordinarily  give  the  op- 
posite party  the  right  to  rescind,  where  the 
failure  is  in  a  part  so  essential  to  the  residue 
that  it  cannot  reasonably  be  supposed  that  the 
other  party  would  have  made  the  contract  wiUi- 
oat  it  the  contract  is  dissolved  in.  toto. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  8  1178;    Dec.  Dig.  8  261.*]  ' 

6.  Corpobations  (8  580*)— Reoboanizatioh— 
aobeementb  —  actions— sufficiency  of 
Evidence. 

In  ao  action  to  rescind  a  contract  to  re- 
organize a  corporation  and  deliver  to  plaintiff 
a  specified  amount  in  the  bonds  of  the  reorgan- 
ized corporation,  and  sell  other  bonds  of  the  cor- 
poration, and  expend  a  specified  amount  in  the 
betterment  of  the  corporate  proi)erty,  the  cor- 
poration having  performed  that  part  of  the  con- 
tract to  deliver  the  bonds  to  plaintiff  and 
breached  the  rest,  it  is  not  necessary  to  intro- 
duce the  bonds  in  evidence,  as  the  suit  is  not 
one  upon  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  580.*] 

7.  Corporations  (S  573*)-r-nEOBGANizATiON— 

AOBBEMENT— CONSTBUCTION. 

Plaintiff,  who  held  a  judgment  against  a 
corporation,  which  was  a  hen  on  all  its  prop- 
erty, made  an  agreement  with  the  trustees  hold- 
ing the  property  that  the  corporation  should  be 
reorganized,  and  that  bonds  to  the  amount  of 
plaintilTs  claim  should  be  issued  to  him,  and 
that  bonds  not  to  exceed  a  specified  amount 
shpuld  be  sold,  and  a  fixed  amount  of  the  pro- 
ceeds used  in  the  betterment  of  the  corporate 
property,  but  no  time  was  specified  within  which 
the  bonds  were  to  be  sold,  and  the  money  ex- 
pended on  the  betterment  of  the  property.  Held, 
that  the  law  would  imply  that  the  bonds  were 
to  be  sold  and  the  amount  agreed  upon  expended 
in  the  betterment  of  the  property  within  a 
reasonable  time,  and  that  what  would  constitute 
a  reasonable  time  was  dependent  upon  the  cir- 
cumstances surrounding  the  parties  at  the  time 
of  the  execution  of  the  contract  as  well  as  sub- 
Kquent  circumstances. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  8  673.*] 


8.  Contracts  (8  212*)—CoNSTBUcriON— Rea- 
sonable TlUE. 

If  no  time  is  specified  within  which  a  con- 
tract must  be  performed,  performance  must  be 
made  within  a  reasonable  time,  and  what  con- 
stitutes such  reasonable  time  will  depend  upon 
the  facts  and  circumstances  of  the  case. 

[Ed.   Note. — For  other  cases,   see   Contracts, 
Cent.  Dig.  U  044-05G;"  Dec.  Dig.  8  212.*] 

9.  Contracts  (|  346*)— Actions  for  Bbeaoh 
— Pleading — Issues  and  Proof. 

In  an  action  for  breach  of  contract  for 
which  no  time  for  performance  was  specified, 
a  general  denial  puts  plaintiff  on  proof  of  his 
allegation  that  one  year  was  a  reasonable  time 
within  which  defendants  should  have  performed 
the  contract,  and  defendant  may  Introduce  any 
evidence  which  goes  to  controvert  the  evidence 
introduced  by  plaintiff. 

[Ed.   Note.— For  other  cases,   see   Contracts, 
Dec.  Dig.  8  346.*] 

10.  Pleading  (8  382*)- Issues  and  Proof- 
Evidence  Admissible  under  General  De- 
nial. 

Under  a  general  denial,  defendant  may 
prove  any  fact  which  goes  to  sfiow  that  plaintiff 
never  had  any  cause  of  action. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  §8  1280-1294 ;   Dec  Dig.  8  382.*] 

11.  Corporations  (8  580*)  —  Reorganization 
—Agbeements  —  Actions  for  Breach— In- 
structions. 

Plaintiff,  who  held  a  judgment  against  a 
corporation,  entered  into  an  agreement  with 
trustees  holding  such  property,  under  which  the 
corporation  was  to  be  reorganised,  bonds  to 
the  amount  of  his  claim  to  be  given  him,  and 
bonds  not  to  exceed  a  specified  amount  issued 
and  sold,  and  a  fixed  amount  of  the  proceeds 
devoted  to  the  betterment  of  the  property.  In 
an  action  for  breach  of  the  contract,  plaintiff 
alleged  that  one  year  was  a  sufficient  time  with- 
in which  that  part  of  the  contract  relating  to 
the  issue  of  the  bonds  and  the  expenditure  of 
the  money  should  have  been  performed,  and  de- 
fendant put  in  a  general  denial.  Held,  that  evi- 
dence that  the  failure. of  defendant  to  perform 
was  due  to  the  interference  of  plaintiff  required 
the  giving  of  a  requested  instruction  that,  where 
a  party  by  his  own  act  prevents  another  from 
performing  a  contract,  such  party  is  estopped 
from  asserting  th6  failure  of  toe  other  party  to 
perform. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  580.*] 

12.  Corporations  (J  580*)— Reorganization 
— Agbeements — Actions  for  Breach — ^Bvi- 

DENrE. 

Plaintiff,  who  held  a  judgment  against  a 
corporation  for  $35,000.  which  was  a  lien 
against  the  property,  entered  Into  an  agreement 
with  the  trustees  holding  the  property  that  the 
corporation  was  to  be  reorganized,  and  he  was 
to  be  given  the  amount  of  his  judgment  in  bonds 
of  the  reorganized  company,  and  bonds  not  to 
exceed  in  par  value  the  sum  of  $150,000  were 
to  be  issued,  and  that  enough  of  the  bonds  re- 
maining after  plaintifTs  bonds  had  been  de- 
livered were  to  be  sold  to  raise  $50,000,  which 
sum  should  be  spent  in  the  betterment  of  the 
corporate  property.  Held,  in  an  action  for 
breach  of  a  contract  by  failure  to  sell  bonds 
according  to  agreement,  that  It  was  not  neces- 
sary for  plaintiff  to  show  that  the  bonds  could 
have  been  sold  to  net  at  least  $50,000  in  excess 
of  the  amount  of  the  indebtedness  assumed  by 
the  company,  as  there  was  no  provision  in  the 
contract  providing  for  such  contingency. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Dec  Dig.  8  580.*]  *^  ' 

Key,  J.,  dissenting  in  part. 
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Appeal  from  District  CJourt,  Travis  Coun- 
ty ;  Geo.  Calboun,  Judge. 

Action  by  H.  F.  Huntington  and  others 
against  the  South  Texas  Telephone  Company 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Reversed  and  remanded. 

As  the  suflSdency  Qf  the  petition  has  been 
questioned  by  certain  exceptions  which  were 
overruled,  and  upon  which  error  is  assigned, 
even  at  the  risk  of  being  prolix,  we  deem  It 
well  to  set  out  the  pleading  thus  challenged, 
in  order  to  better  understand  the  questions 
involved  in  such  rulings,  and  hereby  adopt 
in  full  the  following  statement  of  the  nature 
and  result  of  the  case  as  found  in  appellants' 
brief,  to  wit: 

"Appellees  H.  F.  Huntington  and  F.  C. 
Smith  instituted  this  suit  in  the  district 
court,  Fifty-Third  Judicial  district  of  Travis 
county,  on  June  9,  1906,  against  appellants 
South  Texas  Telephone  Company,  J.  E.  Boyn- 
ton,  and  J.  A.  'Qulsenberry,  alleging,  la  sub- 
stance, that  on  June  17,  1905,  in  a  certain 
cause  styled  'Territorial  Bank  &  Trust  Com- 
pany V.  Commercial  Telephone  Company  et 
al.,'  in  said  court,  a  lien  was  established  In 
favor  of  said  Huntington  upon  all  the  prop- 
erty of  said  Commercial  Telephone  Company, 
to  the  amount  of  $35,000;  that  on  August 
1,  1905,  all  of  said  property  was  sold  to  said 
Qulsenberry,  J.  H.  Goeke,  and  F.  Blmel,  as 
trustees,  which  sale  was  in  all  things  con- 
firmed on  August  10,  1905,  and  bill  of  sale 
to  said  property  made  to  said  trustees,  who 
were  required  to  deposit  120,000  in  said 
court,  or  releases  or  satisfaction  of  said 
Huntington  lien ;  that  on  September  6,  1905, 
snld  Huntington  and  said  trustees  made  an 
agreement,  whereby  the  former  agreed  to  ac- 
cept $35,000  par  value  of  5  per  cent.  t>onds  of 
a  company  to  be  organized  or  reorganized  to 
take,  over  said  property,  such  bonds  to  be  se- 
cured by  first  mortgage  on  said  property,  and 
said  agreement  to  be  in  full  payment  for  the 
lien  of  said  Huntington  in  said  suit,  which 
agreement  was  in  writing  and  filed  In  said 
cause  containing  a  stipulation  that  it  was 
'understood  as  a  part  of  said  agreement  that 
a  total  issue  of  bonds  of  the  reorganized  com- 
pany shall  not  exceed  $150,000  of  which  at 
least  $60,000  in  cash  is  to  be  put  Into  exten- 
sions or  additions  to  the  property,  and  this 
memorandum  is  executed  as  evidence  that  ar- 
rangements have  been  made  with  me,  so  that 
said  bill  of  sale  and  conveyance  may  be  ex- 
ecuted to  said  purchasers  without  any  pay- 
ment or  deposit  in  said  cause  for  me';  that 
Smith  Is  interested  with  the  said  Huntington 
in  the  ownership  of  said  bonds;  that  there- 
after said  trustees  and  their  associates  or- 
ganized said  South  Texas  Telephone  Com- 
pany, said  Qulsenberry  being  made  president, 
and  proceeded  to  Issue  said  $150,000  of  bonds, 
$35,000  of  which  were  turned  over  to  said 
Huntington  under  said  agreement,  and  the 
remaining  $115,000,  as  plaintiffs  are  informed 
and  believe,  were  issued  or  will  be  isstied  at 
once  and  hypothecated  with  certain  parties 


as  security  for  alleged  claims  against  said 
South  Texas  Telephone  Company;  that  peti- 
tioners are  informed,  believe,  and  charge  that 
$50,000  in  cash  is  not  to  be  spent  in  addition 
and  extensions  out  of  the  proceeds  of  said 
bonds,  but  that  same  have  been  or  will  be 
hypothecated  by  said  Qulsenberry,  in  viola- 
tion of  said  agreement  and  the  rights  of  said 
petitioners;  that,  if  said  defendant  company 
is  allowed  to  hypothecate  and  pledge  said 
bonds  with  said  Qulsenberry,  he  being  presi- 
dent and  one  of  the  directors  thereof,  the 
rights  and  interests  of  petitioners  will  be 
greatly  jeopardized  in  that  they  will  not  have 
the  security  agreed  upon,  and  that  the  agree- 
ment not  to  pledge  or  dispose  of  said  bonds 
without  the  expenditure  of  said  sum  as  afore- 
said will  be  violated;  that  plaintiffs  have 
no  adequate  remedy  at  law,  and  their  rlgbts 
will  be  greatly  jeopardized  unless  an  injunc- 
tion be  granted.  Thereupon  they  pray  for 
the  issuance  of  a  writ  of  Injunction  restrain- 
ing and  prohibiting  defendant,  Its  officers,  at- 
torneys, and  employes,  from  in  any  wise  liy- 
pothecating,  pledging,  or  incumbering  said 
bonds  or  doing  anything  therewith,  except 
disposing  of  them  for  casli.  In  accordance 
with  said  agreement 

"On  June  9,  1906,  a  temporary  restraining 
order  was  granted  as  prayed  for  until  hear- 
ing upon  application  for  temporary  injunc- 
tion. On  July  2,  1906,  plaintiffs  filed  their 
first  amended  original  petition,  alleging  sub- 
stantially the  same  matters  as  contained  in 
their  original  petition.  On  July  12th,  the 
court,  after  hearing,  granted  a  temporary  In- 
junction, substantially  as  prayed  for.  On 
January  8,  1907,  plaintiffs  filed  a  second 
amended  original  petition,  alleging,  substan- 
tially, the  same  as  in  their  original  petition, 
with  these  additions:  That  under  the  agree- 
ment  above  mentioned,  as  well  as  the  under- 
standing and  agreement  made  in  connection 
therewith,  it  was  agreed  between  said  parties 
that  $50,000  in  cash  out  of  said  sum  of  $115,- 
000  of  bonds  was  to  be  expended  In  addi- 
tions and  extensions  to  the  property:  that 
such  bonds  should  be  sold  and  such  exten- 
sions and  additions  made  within  a  reasonable 
time — one  year  being  alleged  as  a  reasonable 
time — and  that  defendants  bound  themselves 
within  the  said  one  year  from  the  date  of 
said  agreement  to  expend  said  sum  as  afore- 
said; that  defendants  have  made  no  efforts 
to  sell  said  bonds  or  reollze  on  them,  but 
have  pledged  and  hypothecated  them  with, 
said  Qulsenberry  for  the  loan  of  a  small 
amount,  and  are  threatening  to  sell  and  dis- 
pose of  them,  not  for  cash  in  the  open  mar- 
ket, as  agreed  should  be  done,  hut  secretly 
and  privately  to  the  said  Qulsenberry;  that 
no  additions  of  any  consequence  have  been 
made  to  said  property,  but  same  has  been 
permitted  to  deteriorate,  and  does  not  pro- 
duce sufficient  revenue  to  meet  fixed  charges 
and  current  expenses;  whereupon  they  pray 
as  in  their  original  petition,  and,  in  addition, 
for  judgment  for  specific  performance  of  said 
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contract  requiring  sale  of  said  bonds  at  once 
for  cash,  and  the  expenditure  of  $50,000 
thereof  in  additions  and  Improvementa. 

"On  the  12tb  of  August  thereafter,  plfliu- 
tiffs  filed  a  third  amended  original  petition. 
Impleading  one  A.  O.  Branch,  said  amend- 
ment not  differing  from  their  former  plead- 
ings, except  that  plaintiffs  charge  that  said 
defendant  company  and  Branch  have  made 
a  contract  whereby  said  company  is  threaten- 
ing to  convey  to  Branch  certain  of  Its  prop- 
erty, upon  which  plaintiffs  claim  a  lien,  and 
additional  relief  Is  sought  to  restrain  said 
sale.  Thereafter,  on  September  21,  1907, 
plaintiffs  filed  their  fourth  amended  original 
petition  upon  which  they  went  to  trial.  This 
petition  is  the  same,  in  substance,  as  the 
third  amended  petition,  except  that  the  trans- 
action with  Branch  is  set  forth  with  more 
detail  and  with  additional  allegations  sub- 
stantially charging  that,  as  preliminary  to 
an  inducement  for  the  decree  in  the  litigation 
in  said  former  suit,  and  for  the  agreement  re- 
ferred to,  the  said  trustees  on  May  8,  1903, 
executed  an  agreement  In  writing,  reciting 
that  In  settlement  of  matters  involved  in 
said  cause  a  decree  be  entered  which  should 
find  in  favor  of  said  Huntington  for  said 
133.000  lien  on  all  the  property  of  what  is 
known  as  the  'Lone  Star  Property,'  which 
was  a  iMrt  of  the  property  foreclosed  In  said 
cause  and  sold  under  said  decree,  and  which 
passed  to  said  trustees ;  said  agreement  also 
providing  that,  if  said  trustees  purchased 
said  property  under  order  of  sale  in  said 
cause,  a  new  company  was  to  be  organized, 
which  should  Issue  $100,000  for  6  per  cent. 
20-year  gold  bonds  secured  by  first  mort- 
gage on  all  property  and  rights  of  such  com- 
pany ;  that  said  trustees  were  to  transfer  to 
said  new  company  all  the  proi)erty  and  rights 
acquired  by  them  at  such  purchase,  Hunt- 
ington to  accept  in  payment  of  his  said  lien 
bonds  of  said  new  issue  at  par;  that  said 
agreement  was  ratified  by  all  parties  Inter- 
ested in  said  property,  and  said  trustees  were 
authorized  to  carry  same  into  effect,  in  pur- 
suance of  which,  on  June  15,  1905,  said  trus- 
tees made  an  agreement  with  said  Hunting- 
ton, carrying  Into  effect  said  preliminary 
agreement ;  that  thereafter  said  trustees  pro- 
posed to  plaintiffs  that  such  bond  Issue  be 
increased  to  $150,000,  which  proposition  was 
accepted  upon  the  conditions  as  hereinbefore 
shown,  and  in  pursuance  thereof  the  agree- 
ment set  cot  in  the  original  petition  was  en- 
tered into ;  that  thereafter  said  trustees  con- 
veyed all  property  they  thus  acquired  to  de- 
fendant company,  such  conveyance  stipulat- 
ing for  the  delivery  to  said  Huntington  of 
$35,000  first  mortgage  6  per  cent.  20-year 
bonds;  that,  under  the  agreement  aforesaid, 
defendant  company  obligated  itself  to  expend 
$50,000  In  cash  out  of  the  proceeds  of  said 
$115,000  of  bonds.  In  extensions  and  addi- 
tions to  its  property ;  that  such  sale  and  such 
extensions  and  additions  were  to  be  made 
within  a  reasonable  time— alleged  to  be  one 


year;  that.  If  such  ext^istons  and  additions 
had  been  made,  they  would  greatly  enhance 
the  value  of  plaintiffs'  said  securities,  and 
would  have  been  In  accordance  with  said 
agreements  and  understanding;  that,  but  for 
said  agreement  as  to  such  extensions  and  ad- 
ditions, plaintiffs  would  not  have  consented 
to  the  additional  Issue  of  $50,000  bonds  over 
the  amount  originally  agreed  upon ;  that  the 
agreement  and  representation  to  make  such 
extensions  and  additions  were  material ;  that 
plaintiffs  relied  upon  them,  and  but  for  them 
plaintiffs  would  not  have  made  such  agree- 
ment, and  said  additional  $50,000  of  bonds 
could  not  have  been  issued,  certified,  and  de- 
livered; that  defendants  have  made  no  ef- 
forts to  sell  said  bonds  or  to  realize  on  them 
or  to  carry  out  said  agreement,  but  have 
pledged  and  hypothecated  all  of  said  l>ond8, 
except  the  said  $35,000  belonging  to  plain- 
tiffs, with  said  Qulsenberry;  that  such  hy- 
pothecation is  for  a  loan  of  a  comparatively 
small  amount,  and  defendants  threaten  to 
sell  said  $115,000  of  bonds,  not  for  cash  in 
the  open  market,  as  agreed  upon,  but  secret- 
ly and  privately  to  said  Qulsenberry;  and 
to  further  hypothecate  said  bonds  with  said 
Qulsenberry,  under  terms  by  which  he  would 
sell  out  said  bonds  without  notice  and  reason 
and  practically  at  his  own  discretion,  to  se- 
cure any  claim  he  may  have ;  that  no  exten- 
sions or  additions  of  consequence  have  been 
made  to  said  property,  but  same  has  been  per- 
mitted to  deteriorate,  and  does  not  produce 
sufficient  revenue  to  pay  fixed  charges  and 
expenses.  Plaintiffs  thereupon  allege  that 
they  have  been  damaged  by  the  failure  of  de- 
fendant company  to  comply  with  said  agree- 
ment in  that  their  securities  have  been  ren- 
dered of  much  less  value  than  they  would 
have  been  if  said  agreement  had  been  com- 
plied with;  'that  the  plaintiffs  here  now  elect 
to  sue  for  damages  caused  thereto,  and  are 
willing  to  surrender  said  bonds  for  cancella- 
tion, and  ask  for  a  judgment  for  the  amount 
of  their  said  damages,  which  is  $50,000,  as 
the  said  l)onds  would  have  been  worth  more 
than  par  if  said  agreements  had  been  carried 
out,  according  to  their  tenor  and  effect'  The 
final  prayer  of  this  petition  Is  substantially 
the  same  as  the  third  amended  petition,  with 
this  addition:  That  if  the  court  should  hold 
that  the  plaintiffs  are  not  entitled  to  the  re- 
lief asked  for  as  to  such  specific  perform- 
ance or  mandatory  injunction  above  prayed 
for,  then  plaintiffs  pray  for  Judgment  for 
their  damages,  and  ask  for  Judgment  against 
the  defendants  in  the  sum  of  $30,000.  In 
their  third  and  fourth  amended  petitions,  the 
name  of  J.  B.  Boynton  was  dropped  without 
explanation.  On  November  23,  1907,  all  of 
the  defendants  filed  jointly  their  second 
amended  original  answer,  upon  which  they 
went  to  trial,  and  In  which  they  urge  various 
general  and  special  demurrers  to  plaintiffs' 
petition ;  also  pleading  a  general  denial,  and 
specially  setting  up  various  matters  In  de- 
fense of  said  suit. 
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"A  supplemental  petition  was  filed,  con- 
taining exceptions  to  defendants'  answer,  and 
making  more  specific  the  allegations  of  their 
petition  with  respect  to  defendant  Branch,  of 
which  no  further  notice  Is  necessary,  be- 
cause of  the  final  disposition  of  that  portion 
of  the  case.  All  demurrers  and  exceptions 
were  overruled  by  the  court,  except  the  de- 
murrers and  exceptions  of  the  defendants  to 
that  portion  of  plalntUfs'  petition  asking  for 
specific  performance  of  the  contract  sued  up- 
on, which  were  sustained.  Both  parties  ex- 
cepted to  the  rulings  of  the  court  so  far  as 
adverse  upon  the  exceptions ;  and  a  jury  tri- 
al was  bad,  the  case  being  submitted  at  the 
request  of  plaintiffs  to  the  jury  upon  special 
issues,  as  follows,  to  wit:  (1)  Based  upon  all 
the  facts  and  circumstances  in  evidence  in 
this  case,  has  the  defendant  the  South  Texas 
Telephone  Company  had  a  reasonable  time 
from  the  9th  of  S^tember,  A.  D.  1905,  to 
have  issued  and  disposed  of  the  $115,000  of 
its  bonds  for  a  reasonable  amount?  (2}  Did 
the  defendant  South  Texas  Telephone  Com- 
pany, through  its  duly  authorized  officers, 
make  a  reasonable  and  proper  eftort  to  dis- 
pose of  the  $116,000  of  its  bonds  for  a  rea- 
sonable amount?  (S)  If  you  find  from  a  pre- 
ponderance of  the  evidence  In  this  case  that 
the  defendant,  the  South  Texas  Telephone 
Company,  did  not  dispose  of  said  $115,000  of 
bonds  within  a  reasonable  time,  and  has 
made  no  reasonable  or  proper  effort- to  dis- 
pose of  the  bonds  for  a  reasonable  amount, 
then  state  what  would  have  been  the  value 
of  the  $35,000  of  bonds  belonging  to  the  plnln- 
tiffs,  bad  the  said  defendants'  duly  author- 
ized officers  disposed  of  said  bonds  and  used 
$50,000  of  the  proceeds  of  the  sale  of  said 
bonds  in  extensions  and  additions  to  the 
property  of  the  defendant  the  South  Texas 
Telephone  Company.  (4)  Since  the  organiza- 
tion of  the  South  Texas  Telephone  Company, 
do  you  find  from  the  evidence  that  there  has 
been  a  time  when  said  $115,000  in  bonds  of 
said  company  could  not  have  been  sold  at 
par?  (5)  As  shown  by  the  facts,  do  you  find 
that  there  had  been  an  opportunity  since  the 
organization  of  the  defendant  company  and 
the  authorization  of  the  bond  issue,  when 
said  bonds  could  have  been  sold  for  a  price 
sufficient  to  net  the  company  $50,000,  over 
and  above  the  amount  of  the  advancement 
made  by  and  the  amount  due  the  bondhold- 
ers' committee  and  assumed  by  the  company? 
(6)  Since  the  organization  of  the  defendant 
South  Texas  Telephone  Company,  has  there 
been  a  time  when  said  $1' 5,000  In  bonds  of 
said  company  could  have  been  sold  at  a  rea- 
sonable price?  To  which  issues  the  jury  re- 
turned the  following  answers,  to  wit:  To 
question  No.  1:  Yes.  To  question  No.  2:  No. 
To  question  No.  3:  $40,CC6.66.  To  question 
No.  4:  No.  To  question  No.  5:  No.  To  ques- 
tion No.  6:  No. 

"Defendants  moved  the  court  to  render 
judgment  in  tbelr  favor  upon  the  verdict, 


and  on  the  same  day  filed  another  motion  in 
which  they  prayed  for  a  new  trial,  In  case 
their  motion  for  a  judgment  In  their  favor 
should  be  denied.  Plaintiffs  lUcewlse  moved 
for  a  judgment  in  their  favor  npon  the  ver- 
dict for  $46,666.66.  The  court  overruled  de- 
fendants' motion  for  judgment,  and  sustained 
the  plaintiffs'  motion,  and  rendered  judgment 
in  tbelr  favor  against  the  defendant  tele- 
phone company  for  the  full  amount  of  $46,- 
666.66  and  costs;  also  rescinding  the  con- 
tract, damages  for  breach  of  which  were 
sued  for,  canceling  the  bonds  of  Huntington, 
and  decreeing  a  lien  in  favor  of  plaintiffs  to 
secure  the  amount  of  said  judgment  upon 
the  property  known  as  the  'Lone  Star  Prop- 
erty,' and  declaring  said  Hen  to  be  superior 
to  all  rights,  claims,  and  Hens  of  any  par- 
ties to  said  suit,  and  further  providing  that 
no  execution  Issue  on  said  judgment  until  the 
Huntington  bonds  be  deposited  In  court  to 
the  order  of  the  defendant  company.  Plain- 
tiffs entered  a  remittitur  of  $3,500  upon  said 
judgment,  and  thereupon  said  judgment  was 
by  the  court  reduced  to  $43,166.66.  On  De- 
cember 17,  1907,  defendants  filed  a  second 
amended  motion  for  new  trial,  which  was 
heard  and  overruled  on  the  same  day.  De- 
fendants each  excepted  to  the  rulings  of  the 
court  as  above  set  out,  and  gave  notice  of  ai>- 
peal  to  this  court,  and  the  usual  orders  were 
made  allowing  the  filing  of  statement  of  facts 
and  bills  of  exception. 

"Said  term  of  the  court  expired  on  De- 
cember 21,  1907,  and  on  January  6,  1908,  the 
first  day  of  the  following  term  of  said  court, 
defendants  filed  a  motion  In  which  they  ask- 
ed that  a  nunc  pro  tunc  order  be  entered  for 
the  purpose  of  relieving  all  questions  as  to 
the  finality  of  said  judgment  Said  motion 
was  made,  however,  under  the  express  stipu- 
lation that  none  of  the  exceptions  or  objec- 
tions of  defendants  to  any  orders,  judgments, 
or  rulings  of  the  court  in  said  cause  were 
waived,  but  that  said  motion  was  made  sole- 
ly for  the  purpose  of  relieving  said  judgment 
of  all  questions  as  to  its  finality,  and  to  guar- 
antee defendants  in  their  right  to  appeal 
from  said  judgment  and  to  enable  them  to 
perfect  their  appeal  therefrom;  that  on  the 
same  day  the  court  entered  an  order  in  sub- 
stance reciting  that  said  motion  came  on  for 
hearing,  and  all  parties  appeared  in  court, 
waived  notice,  and  agreed  that  said  motion 
be  submitted,  whereupon  the  court  recited 
that  it  was  of  opinion  that,  under  the  plead- 
ings and  evidence,  the  money  judgment  and 
Hen  recovered  by  plaintiffs,  and  decree  re- 
scinding said  contract,  was  all  the  relief 
plaintiffs  were  entitled  to  under  the  plead- 
ings, evidence,  and  verdict,  and  that  under 
their  said  pleadings,  evidence,  and  verdict 
plaintiffs  were  not  entitled  to  have  said  in- 
junction perpetuated,  but  that  the  same 
should  be  dissolved;  and  that  it  appearing 
that  defendant  Boynton  had  died  priot  to 
said  trial,  and  that  plaintiffs  had  filed  an 
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amended  petition  omitting  fsaid  Bojnnton 
therefrom  as  a  defendant,  and  plaintiffs  hav- 
ing In  open  court  on  said  day  announced  that 
they  would  not  proaecnte  further  their  aald 
snlt  as  against  aald  Branch,  and  desired  a 
nonsuit  as  to  him.  It  was  ordered:  First, 
that  said  Boynton  be  dismissed  from  the 
suit;  second,  that  said  temporary  Injuno 
tlon  be  dlssolred ;  third,  that  the  suit  be  dis- 
missed as  to  said  Branch ;  fourth,  that  In  all 
other  respects  said  Judgment  be  declared  In 
full  force  and  effect  Whereupon  defendants 
In  open  court  renewed  their  exceptions  to 
the  verdict  of  the  Jury,  the  orders,  rulings, 
judgments,  and  decree  of  the  court  entered 
In  said  cause,  Including  the  last  order,  from 
all  of  which  they  have  perfected  their  ap- 
peal to  this  court" 

Cochran  &  Penn,  Sleeper,  Boynton  &  Ken- 
dall, and  Fiset  &  McCleudon,  for  appellants. 
Allen  &  Hart,  for  appellees. 

RICB,  J.  (after  stating  the  facts  as  above). 
By  their  first  assignment,  appellants  charge 
that  the  court  erred  In  not  sustaining  the  fol- 
lowing demurrer:  "These  defendants  further 
generally  except  and  demur  to  that  portion 
of  said  petition  wherein  plaintiffs  offer  to 
surrender  the  $35,000  par  value  first-mort- 
gage bonds  of  said  telephone  company,  held 
by  plaintiffs,  and  elect  to  sue  for  damages,  or 
any  portion  of  said  petition  seeking  a  rescis- 
sion of  aach  agreement,  and  say  that  said 
allegatlouB  are  wholly  Insufficient  In  law, 
and  present  no  cause  of  action  against  these 
defoidantB."  By  their  third  proposition  un- 
der this  assignment  appellants  contend,  in 
effect,  that  the  proper  construction  of  said 
agreement  did  not  absolutely  require  that 
$150,000  of  said  bonds,  of  which  at  least 
$50,000  In  cash  was  to  be  put  In  extensions 
or  additions  to  the  property,  should  be  la- 
saed,  but  that  only  $35,000  thereof  should  be 
issued,  and  that  as  to  whether  the  remainder 
should  be  Issued  or  not  was  left  to  the  dis- 
cretion of  its  board  of  directors;  and  that, 
this  being  true,  the  court  erred  in  not  hold- 
ing that  plaintiffs'  petition  failed  to  state  a 
cause  of  action.  With  reference  to  the  ques- 
tion raised  by  this  proposition,  we  are  con- 
strained to  believe  that  no  such  discretion 
was  given  to  or  vested  in  the  directors  of 
said  company  by  reason  of  said  agreement, 
but,  on  the  contrary,  that  it  was  contemplat- 
ed that  the  full  amount  of  $150,000  In  said 
bonds  should  be  Issued,  and  that  $35,000 
thereof  should  be  delivered  to  the  plaintiffs, 
and  that  $50,000  in  cash,  to  be  realized  from 
the  disposition  of  the  remainder,  should  be 
put  Into  extensions  and  additions  to  their 
property,  and  that  this  was  not  permissive, 
but  mandatory,  and,  in  support  of  this  view, 
we  cite  Hochstadter  Bros.  v.  Sam,  83  Tex. 
464,  18  S.  W.  753.  If  we  are  correct  in  this 
construction,  then  it  would  seem  that  the 
petition,  as  against  this  objection,  states  a 
good  cause  of  action. 


By  their  second  assignment  of  error  appel- 
lants contend  that  the  court  erred  in  over- 
ruling their  fifth  exception  to  the  petltlbn  to 
the  effect  that  the  allegation  as  to  damages 
was  wholly  insufficient  In  law,  and  presents 
no  cause  of  action  against  the  defendants. 
The  fourth  proposition  under  this  assignment 
urges  that  the  alleged  breach  of  plaintiffs' 
contract  was  not  such  as  would  authorize  a 
readsElon  of  said  contract,  a  cancellation  of 
said  bonds,  and  the  recovery  of  their  value; 
and  that  plaintiffs'  rights,  If  any,  were  to 
prevent  the  disposition  of  said  bonds.  In  vio- 
lation of  their  agreement,  and  to  have  such 
other  relief  as  might  be  appropriate  to  pro- 
tect their  rights. 

It  will  appear,  therefore,  that  the  question 
raised  by  these  assignments  Is  whether  or 
not,  under  the  facts  pleaded,  the  plaintiffs 
have  the  right  to  elect  to  declare  the  contract 
at  an  end,  and  on  account  of  Its  breach,  sue 
for  and  recover  the  value  of  the  Iwnds.  It 
will  be  observed  that  the  petition  discloses 
that,  notwithstanding  the  alleged  obligation 
on  the  part  of  defendants  to  issue  $150,000 
of  its  bonds,  and  after  the  delivery  of  $35,000 
thereof  to  plaintiffs,  to  expend  at  least  $50,- 
000  thereof  in  extensions  and  additions  to 
the  property  of  said  company  within  a  rea- 
sonable time— rto  wit,  one  year  from  the  date 
thereof — ^that  the  defendant  had  failed  so 
to  do,  but,  on  the  contrary,  bad  hjrpotbecated 
and  pledged  a  portion  of  such  bonds  with 
its  president,  thereby  placing  it  beyond  its 
power  to  comply  with  said  agreement. 

It  seems  to  be  settled  by  the  authorities 
that  where  a  contract  requires  the  doing  of 
certain  things  on  the  part  of  one  of  the  par- 
ties thereto  within  a  certain  period,  and  the 
promisor  either  falls  or  refuses  to  perform, 
or  by  his  acts  and  conduct  clearly  evinces  a 
purpose  not  to  do  or  perform  the  things  he 
is  obligated  to  do,  or  has  placed  himself  in 
such  position  as  to  be  unable  to  comply 
with  the  terms  of  the  contract,  that  such 
conduct  or  failure  or  refusal  may  be  regard- 
ed as  a  repudiation  or  abandonment  of  the 
contract,  thus  giving  the  right  to  the  prom- 
isee to  declare  the  contract  at  an  end,  and 
bring  his  action  to  recover  damages  for 
the  breach  thereof.  In  Kilgo  et  al.  v.  North- 
west Texas  Baptist  Ed.  See.  (Tex.  Civ.  App.) 
37  S.  W.  473,  it  Is  held  that  where  one  party 
to  a  contract  by  his  words  or  conduct,  shows 
a  fixed  Intention  to  abandon  It,  the  other 
party  Is  Justified  in  treating  It  as  abandoned. 
In  Supreme  Council  American  Legion  of 
Honor  v.  Batte,  34  Tex.  Civ.  App.  456,  79  S. 
W.  629,  it  Is  held  that,  while  there  Is  some 
conflict  In  authority  as  to  whether  the  dec- 
laration of  one  party  to  an  executory  con- 
tract that  he  will  not  perform  the  contract 
will  authorize  the  other  party  to  treat  said 
contract  as  rescinded,  still,  the  great  weight 
of  authority,  both  In  England  and  the  United 
States,  is  in  favor  of  the  doctrine  of  an  an- 
ticipatory breach  of  such  contracts,  holding 
that  in  contracts  of  this  character,  where  one> 
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party  announces  his  Intention  not  to  per- 
form, tbe  other  party  may  treat  It  as  at  an 
end  and  recoTer  the  amounts  paid  under  It 
Where  an  agreement  Is,  by  Its  terms,  mutual 
and  dependent,  and  one  party  falls  to  per- 
form his  part,  the  other  party  may  treat  it  as 
rescinded.  Cundlff  v.  McLean  &  Miller,  40 
Tex.  394.  In  Tomson  &  Co.  v.  Heldenhelmer, 
16  Tex.  Civ.  App.  118,  40  S.  W.  425,  It  was 
held  that  where  plaintiffs  baring  repudiated 
a  new  contract  by  refusal  to  carry  It  out, 
defendants  were  remitted  to  their  original 
cause  of  action,  having  the  right  to  treat  the 
contract  as  abandoned.  In  Taussig  v.  South- 
ern Mill  &  Land  Co.,  124  Mo.  App.  200,  101 
S.  W.  605,  the  same  doctrine  is  held,  but  it 
is  said  that,  while  this  is  true,  it  will  lie  ap- 
plied only  to  material  failures  to  comply 
with  the  contract,  and  not  to  such  as  are 
small  and  unimportant.  In  Roebm  v.  Horst, 
178  U.  S.  1,  20  Sup,  Ct  780.  44  L.  Ed.  953, 
after  a  full  review  of  all  the  authorities  on 
the  subject,  both  English  and  American,  the 
court  held  that  an  unqualified  and  positive 
refusal  to  perform  a  contract,  though  the 
performance  thereof  was  not  yet  due,  may. 
If  the  renunciation  goes  to  the  whole  con- 
tract, be  treated  as  a  complete  breach,  which 
will  entitle  the  injured  party  to  bring  his 
action  at  once. 

In  the  well-considered  case  of  Lake  Shore 
&  Mich.  S.  Ry.  Co.  v.  Richards,  152  111.  59, 
38  N.  E.  773,  30  L.  R.  A.  33,  It  is  held  that 
breach  of  a  contract  which  will  Justify  the 
party  not  in  default  In  abandoning  perform- 
ance and  suing  for  damages  on  account  of  the 
breach  by  the  other,  need  not  be  of  such  a 
character  as  to  render  the  very  execution  of 
the  contract  by  blm  impossible,  but  if  the  oth- 
er party  refuses  to  treat  it  as  subsisting  and 
binding  upon  him,  or  by  his  acts  and  conduct 
shows  that  he  has  renounced  it,  and  no  longer 
considers  himself  bound  by  it,  there  is,  in  le- 
gral  effect,  a  prevention  of  performance  by  the 
other  party.  And  it 'can  make  no  difference 
whether  a  contract  has  been  partially  per- 
formed, or  the  time  for  performance  has  not 
yet  arrived,  In  determining  the  right  of  one 
party  to  regard  it  as  abandoned  by  the  other. 
And  it  is  further  held  that  upon  election  to 
treat  the  renunciation  of  the  contract  by  the 
other,  party,  whether  by  declaration  or  by  acts 
or  conduct,  as  a  breach  of  the  contract,  the 
rights  of  the  parties  are  then  to  be  regarded 
as  culminating  and  the  contractual  relation 
ceases  to  exist,  except  for  the  purpose  of 
maintaining  an  action  for  the  recovery  of 
damages. 

An  extended  note  to  this  case  cites  many 
decisions  in  support  of  the  doctrine  announc- 
ed by  the  court,  from  the  various  states  of 
the  Union,  the  holdings  in  some  of  which  are 
of  interest,  and  from  which  we  quote  as  il- 
lustrative of  and  applicable  to  the  doctrine 
involved:  In  Harrison  Mach.  Works  v.  Mil- 
ler, 29  111.  App.  567,  It  is  held:  If  the  con- 
tract of  sale  requires  the  vendee  to  give  se- 1 
Gurity  as  a  condition  precedent,  the  vendor  i 


may  rescind  the  contract  npon  his  failure  to 
perform  In  this  respect  In  Ward  v.  Kadel, 
38  Ark.  174,  It  is  held,  where  there  Is  a  mu- 
tual contract  for  the  performance  of  succes- 
sive acts,  the  refusal  upon  one  side  to  per- 
form win  justify  the  other  party  in  treating 
the  contract  as  rescinded.  In  Cromwell  v. 
Wilkinson,  IS  Ind.  365,  it  is  said  that  upon 
principle,  one  party  can  no  more  rescind  a 
contract  than  he  can  make  it;  but  In  prin- 
ciple, if  one  party  refuses  to  perform,  be  is 
regarded  as  consenting  to  a  rescission,  so 
that  upon  the  other  party's  acting  on  such 
consent  the  contract  is  at  an  end.  In  Graves 
V.  White,  87  N.  I.  463,  it  is  said:  "The  re- 
fusal of  one  party  to  perform  his  contract 
amounts,  on  his  part  to  an  abandonment  of  it. 
The  other  party  thereupon  has  a  choice  of 
remedies.  He  may  stand  upon  his  contract 
refusing  assent  to  an  adversary  attempting 
to  rescind  It,  and  sue  for  a  breach ;  or,  in  a 
proper  case,  for  a  specific  performance,  or  he 
may  assent  to  its  abandonment  and  so  effect 
a  dissolution  of  the  contract  by  the  mutual 
and  concurring  assent  of  both  parties.  In 
that  event  he  is  simply  restored  to  his  origi- 
nal position,  and  can  neither  sue  for  a  breach 
nor  compel  a  specific  performance,  because 
the  contract  itself  has  been  dissolved."  In 
Miller  V.  Thompson,  22  Ark.  258,  it  Is  held: 
"A  refusal  or  neglect  by  one  party  to  perform 
his  part  of  the  contract  Justifies  the  other 
In  treating  it  as  rescinded,  and  authorizes 
him  to  sue  in  general  as  In  debitatus  as- 
sumpsit." In  Hill  V.  Rewee,  11  Mete.  (Mass.) 
268,  It  is  held  that  where  money  is  paid  on 
an  executory  contract  to  deliver  goods  or 
transfer  stock  or  the  like  in  the  future,  and 
the  contracting  party  falls  to  perform,  It  is 
In  the  election  of  the  other  party  to  treat  the 
contract  as  rescinded,  and  recover  back  the 
money,  or  to  affirm  the  contract  and  recover 
damages  for  the  nonperformance ;  and  If  the 
contract  fails  in  part,  if  it  is  a  precise  and 
definite  part,  capable  of  being  ascertained 
by  computation,  a  corresponding  part  of  the 
purchase  money  may  be  recovered  back,  al- 
though the  contract  is  In  form  entire.  In 
Drew  V.  Claggett,  39  N.  H.  431,  it  Is  held  that 
If  property  has  been  delivered  or  money  paid 
under  an  executory  contract  which  the  other 
party  refuses  to  perform,  either  wholly  or  In 
an  essential  part,  the  Injured  party  may  ei- 
ther sue  for  the  breach  of  the  contract  or 
treat  It  as  rescinded  and  sue  for  the  value 
of  the  property  delivered.  See,  also.  Brown 
V.  Mahnrtn,  39  N.  H.  161 ;  Pierce  v.  Duncan, 
22  N.  H.  18;  Fuller  v.  Little,  7  N.  H.  535,  and 
Ranlett  v.  Herran,  20  N.  H.  102.  In  Hoyden 
V.  Reynolds,  64  Iowa,  157,  6  N.  W.  180,  it  Is 
held  ttiat  In  the  sale  of  property  for  notes 
which  were  to  be  Indorsed  by  the  purchaser, 
the  seller,  after  having  delivered  a  part  of 
the  property,  may  rescind  the  contract  and 
recover  the  value  of  the  property  delivered, 
upon  the  purchaser's  refusing  to  indorse  the 
rotes,  ^n  Beach  on  Contracts.  S  409,  it  is 
said:  "Positive  and  absolute  refusal  by  one 
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party  to  carry  out  a  contract  ta  In  Itself  an 
Immediate  breach  of  It  on  his  part,  and  gives 
the  opposite  party  an  Immediate  right  of  ac- 
tion." m  Luey  T.  Bundy,  9  N.  H.  298,  32 
Am.  Dec.  359,  It  is  held  that,  where  the  de- 
fendant has  refused  to  perform  an  essential 
part  of  an  entire  contract,  the  plaintiff  may 
treat  the  contract  as  rescinded,  notwithstand- 
ing a  partial  performance  by  the  defendant, 
if  be  can  be  placed  in  as  good  a  situation  as 
before.  A  partial  failure  will  not,  ordinarily, 
give  the  opposite  party  the  right  to  rescind, 
but  where  the  failure  is  upon  a  part  so  essen- 
tial to  the  residue  that  it  cannot  reasonably 
be  supposed  that  the  purchaser  would  have 
made  the  contract  without  it,  the  contract 
is  dissolTed  in  toto.  Graver  v.  Scott,  80  Pa. 
88.  In  Lake  Shore  &  M.  S.  R.  Co.  r.  Rich- 
ards, supra, -it  Is  said:  "It  is  well  settled 
that,  where  one  party  repudiates  the  contract 
and  refuses  longer  to  be  bound  by  it,  the 
Injured  party  has  an  election  to  pursue  either 
of  three  remedies:  Ue  may  treat  the  con- 
tract as  rescinded  and  recover  upon  a  quan- 
tum meruit,  so  far  as  he  has  performed;  or 
he  may  keep  the  contract  alive  for  the  bene- 
flt  of  both  parties, 'being  at  all  times  him- 
self ready  and  able  to  perform,  and,  at  the 
end  of  the  time  specified  in  the  contract  for 
performance,  sue  and  recover  under  the  con- 
tract; or  he  may  treat  the  repudiation  as 
putting  an  end  to  the  contract  for  all  pur- 
poses of  performance,  and  sue  for  the  profits 
he  would  have  realized,  if  he  had  not  been 
prevented  from  performing.  In  the  latter 
case  the  contract  would  be  continued  in  force 
for  that  purpose."  In  Railway  Co.  v.  Ontario 
Rolling  Mills,  10  Ont.  App.  677,  it  is  said: 
"And  the  right  to  rescind  depends,  not  on 
whether  the  conduct  of  one  party  was  incon- 
sistent with  the  contract,  but  whether  the 
conduct  of  one  party  to  the  contract  was 
really  inconsistent  with  an  intention  to  be 
bound  any  longer  by  the  contract"  And  in 
Armstrong  v.  St.  Paul  &  P.  Coal  &  I.  Co.,  48 
Minn.  113,  118,  49  N.  W.  233,  50  N.  W.  1029, 
it  is  said:  "It  is  not  only  an  absolute  refusal 
In  words  to  perform  the  contract,  but  also 
any  claim,  manifested  by  words  or  acts,  of 
an  intention  not  to  perform  it  according  to  its 
terms  that  will  authorize  the  other  party  to 
treat  It  as  repudiated  and  bring  his  action." 

In  view  of  the  doctrine  so  well  established 
by  these  authorities,  we  are  inclined  to  be- 
lleve  that  the  petition  In  this  case  states  a 
good  cause  of  action,  and  that  the  demurrer 
was  properly  overruled.  It  is  shown  there- 
from tbat  the  defendant  had  obligated  it- 
self to  Issue  $150,000  of  its  bonds,  and,  after 
delivering  $35,000  thereof  to  plalntiOa,  to 
raise  $50,000  in  cash  from  the  remainder 
thereof  and  apply  the  same  in  l>etterment8 
of  the  company.  It  is  alleged  that  this  was 
a  material  inducement  on  the  part  of  the 
plaintiffs  to  permit  the  additional  issue  of 
loO.OOO  worth  of  bonds.  It  goes  without  say- 
ing that  said  bonds  held  by  plaintiffs  would 
have  been  more  valuable,  If  defendant  had 


carried  out  Its  contract  and  invested  $50,000 
derived  from  sale  of  said  bonds  in  additions 
and  extensions  to  the  property  of  said  com- 
pany. Certainly,  if  as  held  In  many  of  the' 
cases  cited,  plaintiffs  would  have  the  right 
to  declare  the  contract  at  an  end  and  sue  to 
recover  the  value  of  their  bonds,  in  the  event 
defendant '  had  unconditionally  announced 
that  It  would  not  perform  said  contract,  sure- 
ly, where  It  Is  alleged  that,  by  its  acts  and' 
conduct,  it  has  refused  in  fact  to  carry  out 
said  agreement,  this  would,  in  effect,  be  a 
repudiation  of  the  contract  on  the  part  of 
appellant,  and  there  could  be  no  quei^tion  but 
that  the  plaintiffs  would  Iiave  the  right  to 
declare  said  contract  at  an  end  and  bring 
suit  for  the  value  of  their  bonds.  So  be- 
lieving, we  overrule  this  assignment. 

What  has  already  been  said  makes  it  un- 
necessary to  discuss  the  exceptions  urged  to 
the  petition  for  the  grounds  set  forth  in  the 
third  and  fourth  assignments  of  error. 

We  do  not  think  there  Is  any  merit  in  the 
fifth  nor  sixth  assignments,  because  this  was 
not  a  suit  upon  the  bonds,  and  It  was  not, 
in  our  Judgment,  necessary  for  plaintiffs  to 
have  introduced  the  same  In  evidence.  These 
assignments  are,  therefore,  overruled. 

By  their  seventeenth  assignment  of  etrot 
it  is  urged  that  the  court  erred  in  refusing 
to  give  special  charge  No;  6,  requested  by 
them,  which  is  as  follows:  "The  Jury  are 
instructed  tbat  where  a  party  by  his  own 
acts  prevents  another  from  performing  a 
contract  or  renders  It  Impossible  or  imprac- 
ticable by  such  acts  to  perform  such  con- 
tract, such  party  is  estopped  from  asserting 
that  the  party  bound  has  failed  to  comply 
with  the  contract  You  are  therefore  In- 
structed that  if  you  believe  from  the  evi- 
dence in  this  case  that  the  plaintiff  Smith, 
while  he  was  general  manager  of  defendant 
company,  was  guilty  of  -  acts  or  conduct 
which  made  it  impossible  or  impracticable 
for  the  defendant  company  to  sell  said  bonds 
at  a  reasonable  figure;  and  If  you  believe 
that  said  acts  of  said  Smltii;  if  any,  were 
wrongful;  and  if  you  believe  that  the  de- 
fendant company  failed,  within  a  reasonable 
time,  to  make  a  sale  of  said  bonds;  and  if 
you  further  believe  that  such  failure  on  the 
part  of  said  company  was  directly  or  proxi- 
mately caused  or  contributed  to  by  said  acts 
of  said  Smith  if  any;  and  if  you  further  be- 
lieve from  the  evidence  that  said  Smith,  in 
performing  said  acts,  if  any,  was  the  agent 
of  said  Huntington,  authorized  to  act  for 
said  Huntington,  and  was  acting  within  the 
scope  of  his  authority,  if  any,  from  said 
Huntinprton — ^then  you  are  Instructed  that 
the  plaintiffs  are  estopped  from  asserting  or 
claiming  that  the  defendant  company  has 
not  sold  said  bonds  within  a  reasonable  time. 
Bearing  In  mind  the  foregoing  instruction, 
you  will  answer  "yes'  or  "no'  to  the  follow- 
ing question:  Are  the  plaintiffs  estopped 
from  asserting  that  the  defendant  company 
failed,  within  a  reasonable  time,  to  sell  said 
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bonds?"  Appellees  insist  that  this  charge 
should  not  have  been  given,  and  was  cor- 
rectly refused,  because  tliere  was  no  plea  of 
estoppel  baaed  upon  the  acts  and  things 
therein  enumerated.  It  will  be  remembered 
in  this  case  that  no  time  was  fixed  in  which 
defendants  were  required  to  make  a  sale  of 
the  bonds  and  to  invest  $50,000  of  the  pro- 
ceeds arising  therefrom  in  extensions  and 
additions  to  the  property;  and,  under  such 
circumstances,  the  law  implies  that  the  same 
must  be  done  within  a  reasonable  time,  and 
what  Is  a  reasonable  time  is  ordinarily  a 
question  of  law  and  fact  dependent  upon 
the  circumstances  surrounding  the  parties 
at  the  time  of  the  execution  of  the  contract, 
as  well  as  the  facts  and  circumstances  oc- 
curring thereafter.  Evans  v.  Hardeman,  15 
Tex.  480;  Benavldes  v.  Hunt,  79  Tex.  395,  15 
S.  W.  396;  Hart  v.  Bullion,  48  T«c.  279. 
And,  in  determining  the  question  of  reason- 
able time,  the  court  will  consider  all  the 
circumstances  by  which  the  question  of  dili- 
gence can  be  afTected.  Nlckols  et  al.  t. 
Blackmore,  27  Tex.  687.  When  no  time  is 
set  within  which  a  contract  must  be  per- 
formed or  a  duty  discharged,  performance 
must  be  made  within  a  reasonable  time. 
What  amount  of  time  wonld  constitute  such 
reasonable  time  depends  upon  the  facts  and 
circumstances  of  the  case,  not  upon  mere 
opinion  or  expectation.  Volume  23  Am.  &  Eng. 
Ency.  Law,  971,  and  note  1  thereto,  and  nu- 
merous cases  in  support  of  the  text.  No  time 
being  fixed  in  the  contract  for  the  perform- 
ance of  this  obligation  on  the  part  of  defend- 
ant, plaintlfTs  alleged  that  the  same  must  be 
performed  within  a  reasonable  time,  and 
that  one  year  would  be  a  reasonable  time 
for  the  performance  thereof.  There  was  a 
general  denial  upon  the  part  of  the  defend- 
ants, which  put  the  plaintlfTs  upon  proof  of 
the  allegation  that  one  year  was  a  reason- 
able time  within  which  defendants  should 
have  performed  said  contract,  and,  under  a 
general  denial  of  the  allegations  of  the  plain- 
tiffs' petition,  defendant  may  introduce  any 
evidence  which  goes  to  controvert  the  facts 
which  the  plalntlfT  Is  bound  to  establish  in 
order  to  sustain  his  action.  Volume  1,  Ency. 
Plead.  &  Prac.  817.  Under  the  general  de- 
nial, defendant  may  prove  any  fact  which 
goes  to  show  that  the  plaintiff  never  had 
any  cause  of  action.  Volume  1,  Ency.  Plead. 
&  Prac.  p.  817.  For  what  may  be  proven 
under  a  general  denial,  likewise  see  O.  H.  & 
S.  A.  Ry.  Co.  V.  Henry  et  al.,  65  Tex.  688; 
Altgelt  V.  Emlllenburg,  64  Tex.  150;  Tlsdale 
V.  Mitchell,  12  Tex.  68;  Willis  &  Bro.  v.  Hud- 
son, 63  Tex.  678;  Griffin  v.  Chubb,  7  Tex. 
603,  58  Am.  Dec.  85. 

So  that,  in  this  case,  plalntlfts  having  al- 
leged that  one  year  was  a  sufficient  time 
within  which  to  have  performed  the  contract 
on  the  part  of  defendant,  a  general  denial 
having  been  filed.  It  devolved  upon  them  to 
establish  their  allegations  in  this  respect; 
and  if  the  facts  and  circumstances  in  evi- 


dence raised  an  issue  as  to  whether  one  year 
was  a  sufficient  time  within  which  defendant 
should  have  sold  the  bonds  and  made  the  ex- 
tensions and  additions  contemplated,  then  it 
seems  to  us  that  it  was  the  duty  of  the  court 
to  give  a  charge  pertinently  presenting  this 
issue.  It  is  immaterial  that  there  was  no 
pleading  on  the  part  of  appellants  setting 
forth  what  were  the  facts  and  circumstances 
showing  or  tending  to  show  that  the  time 
pleaded  was  not  a  reasonable  one  within 
which  to  have  performed  its  obligation. 
There  was  evidence  in  the  record  tending  to 
show  that  the  acts  and  conduct  of  Smith 
during  said  i)erlod,  who  was  in  fact  the  own- 
er of  the  bonds  (as  Huntington  only  held  the 
same  as  collateral  for  him),  had  a  tendency 
to  prevent,  and  did  prevent,  the  sale  of  said 
bonds  within  the  time  alleged.  It  Is  immate- 
rial what  his  acts  and  conduct  may  have 
been,  provided  they  were  sufficient  to  raise 
the  issue  and  occurred  within  the  period. 
Certainly  the  plaintiffs  could  not  interfere  or 
put  obstacles  in  the  way  so  as  to  prevent  the 
performance  of  the  contract  on  the  part  of 
defendant  within  the  time  that  would  other- 
wise be  held  reasonable  for  its  performance, 
and  thereby  reap  an  advantage  from  their 
own  wrong ;  so  that,  in  this  case,  if  the  evi- 
dence raised  the  issue  as  to  whether  the  acts 
and  conduct  of  Smith,  done  within  the  period 
mentioned,  did  prevent  the  performance  of 
the  contract  on  the  part  of  the  defendant,  or 
had  a  tendency  so  to  do,  then  it  seems  to  ns 
that  such  acts  and  conduct  on  the  part  of 
Smith  could,  under  a  general  denial,  be 
shown  in  defense  of  its  failure  to  perform 
its  obligation  within  the  time  the  law,  un- 
der the  facts  and  circumstances,  would  oth- 
erwise have  held  it  to  perform.  The  record 
does  show  certain  acts  and  conduct  on  the 
part  of  Smith  raising  this  issue;  and,  where 
there  Is  any  evidence  upon  an  issue,  it  Is  the 
duty  of  the  court  to  charge  thereon,  eqtecial- 
ly  when  requested  so  to  do.  In  our  Judg- 
ment, the  special  charge  requested  ought  to 
have  been  given,  and  it  was  error  to  have 
refused  it  We  therefore  sustain  this  assign- 
ment. 

We  do  not  think  the  court  erred,  as  com- 
plained of  In  the  ninth  and  tenth  assign- 
ments, because  we  do  not  l)elieve  It  was  nec- 
essary, before  the  judgment  could  be  sustain- 
ed, for  the  plaintiffs  to  have  shown,  either 
that  the  bonds  could  have  been  sold  at  par  or 
have  netted  at  least  $50,000  in  excess  of  the 
amount  due  by  the  bondholders'  committee 
and  assumed  by  the  company,  because  there 
was  no  provision  in  the  contract  providing 
for  such  contingencies ;  but  on  the  contrary, 
defendant  had  expressly  bound  itself  to  tbe 
issuance  of  $150,000  in  bonds,  $50,000  of 
which  it  had  agreed  should  be  exx>ended  In 
betterments  for  the  company. 

The  remaining  assignments  being  chiefly  as 
to  supposed  errors  of  the  court  in  refusing 
special  charges,  or  as  to  tbe  sufficiency  of  the 
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evidence  to  sastaln  the  Terdlct,  are  all  over- 
niledi  because  we  do  not  think  said  charges 
were  applicable,  and,  it  applicable,  they 
seem  to  be  argnmentatlve  and  npon  the 
weU^t  of  evidence ;  and,  as  to  those  raising 
qnestlons  of  fact,  we  deem  It  unnecessary  to 
discuss  them  In  the  view  we  have  taken  of 
this  case,  except  to  remark  In  closing  that  we 
are  unable  to  determine  from  the  evidence 
as  to  how  the  Jury  arrived  at  the  amount  of 
their  verdict,  but,  since  the  case  is  to  be  re- 
versed for  other  reasons,  It  will  not  be  neces- 
sary for  us  to  consider  this  feature  further. 

For  the  errors  indicated,  the  Judgment  of 
the  court  below  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

KEY,  J.  (dissenting).  The  writer  concurs 
in  the  Judgment  of  reversal  in  this  case,  but 
does  not  concur  In  the  conclusion  reached  by 
the  majority  of  the  court  on  some  of  the 
points  ruled  npon,  and  Is  of  the  opinion  that 
this  court  should  reverse  and  render  Judg- 
ment for  appellants,  and  the  reasons  for  that 
conclusion  will  now  be  stated: 

1.  I  am  strongly  Inclined  to  the  view  urged 
In  appellants'  brief  under  their  first  and  sec- 
ond assignments  of  error,  to  the  efTect  that  a 
proper  construction  <tf  the  contract  did  not 
render  it  obligatory  upon  the  South  Texas 
Telephone  Company  to  issue  any  bonds  other 
than  the  $35,000,  which  were  to  be  issued  to 
appellee  Huntington.  If  this  is  not  the  prop- 
er construction  of  the  contract,  then  It  Is 
ambiguous,  and  it  would  have  been  proper 
to  have  required  the  Jury  to  pass  upon  It, 
but  I  have  no  desire  to  elaborate  this  ques- 
tion. 

2.  As  shown  by  the  plaintiffs'  petition,  as 
well  as  the  undisputed  testimony,  the  parties 
Interested  In  a  former  corporation  agreed 
among  themselves  to  the  effect  that  in  litiga- 
tion then  pending  a  Judgment  was  to  be  en- 
tered establishing  a  lien  against  the  property 
of  that  corporation  in  favor  of  the  plaintiff 
Huntington  for  $35,000.  There  was  to  be  a 
new  company  organized,  which  was  to  ac- 
qnlre  the  property  of  the  old  company,  and 
was  to  put  forth  a  $100,000  Issue  of  5  per 
cent  bonds,  secured  by  a  first  mortgage  on 
the  property;  that  $35,000  of  those  bonds 
were  to  be  delivered  to  and  accepted  by 
Huntington  at  par  value,  in  payment  and 
(atisfactlon  of  his  $35,000  Hen  against  the 
other  corporation.  In  the  petition  upoq 
whidi  the  plaintiffs  went  to  trial,  after  set- 
ting out  in  full  the  facts  above  referred  to, 
they  allege  that  thereafter  the  bondholders' 
committee  proposed  to  the  plaintiffs  that  the 
tiond  Issue  should  be  increased  from  $100,000, 
as  provided  for  in  the  agreement,  to  $150,000, 
wbidi  proposition  was  accepted  by  the  plain- 
tiffs on  the  condition  that  at  least  $50,000  of 
the  net  cash  realized  from  the  proceeds  of 
the  sale  of  the  bonds  should  be  expended  in 
extensions  and  additions  to  the  property  of 


the  reorganized  company,  upon  which  a  mort- 
gage was  to  be  executed  to  secure  the  pay< 
ment  of  the  bonds.  It  is  clear  from  the 
plaintiffs'  petition,  as  weU  as  the  undisputed 
testimony,  that  the  supplemental  agreement 
by  which  authority  was  conferred  upon  the 
new  company  to  enlarge  the  bond  Issue  from 
$100,000  to  $150,000,  Is  not  the  contract 
which  obligated  Huntington  to  accept  $35,- 
000  of  the  bonds  in  satisfaction  of  his  pre-ex- 
isting Hen  against  the  property.  That  obli- 
gation had  been  placed  upon  him  by  a  con- 
tract previously  made,  and  therefore  the  sup- 
plemental agreement  for  the  enlargement  of 
the  bond  issue  made  thereafter  did  not  and 
could  not  operate  as  an  inducement  to  the 
plaintiffs  to  accept  the  $35,000  in  bonds  in 
satisfaction  of  their  prior  lien.  The  supple- 
mental agreement  being  subsequent  to  the 
former  agreement,  it  Is  impossible  that  it 
could  have  influenced  either  party  in  making 
the  former  agreement  Such  being  the  case, 
in  my  opinion  there  is  no  such  connection 
between  the  two  contracts  as  will  authorize 
a  rescission  of  the  former  because  of  a  breach 
of  the  latter.  The  contract  by  which  the 
plaintiffs  acquired  the  bonds  was  fully  exe- 
cuted, and  was  not  breached  by  the  defend- 
ants' failure  to  comply  with  the  other  con- 
tract made  thereafter,  although  the  latter 
was  supplemental  to  the  former.  Hence  it 
seems  to  me  that  whatever  rights  the  plain- 
tiffs may  have  had,  they  were  not  entitled  to 
a  rescission  of  the  contract  by  which  they  ac- 
quired the  bonds  and  to  a  foreclosure  of 
their  former  lien  against  the  property.  In 
fact,  they  did  not  ask  for  that  relief  in  their 
petition.  Their  prayer  was  that  the  injunc- 
tion be  perpetuated,  and  that  they  have  a  * 
Judgment  decreeing  specific  performance  of 
tlie  contract ;  and,  If  not  entitled  to  that  re- 
lief. Judgment  for  damages.  It  is  true,  the 
petition  offers  to  surrender  the  bonds  and 
concludes  with  a  prayer  for  general  relief, 
but  It  does  not  specifically  ask  for  a  Judg- 
ment of  rescission  and  a  foreclosure  of  the 
Hen.  I  have  no  fault  to  find  with  many  of 
the  principles  stated  in  the  majority  opinion 
and  supported  by  the  authorities  referred  to, 
but  do  not  believe  they  find  application  In 
the  facts  disclosed  by  this  record. 

3.  However,  if  mistaken  In  the  views  above 
expressed,  it  seems  clear  to  me  that  the 
eleventh  assignment  of  error  Is  well  taken, 
and  that  upon  the  sixth  finding  of  the  jury 
the  court  should  have  rendered  judgment 
against  the  plaintiffs.  The  South  Texas 
Telephone  Company  was  held  liable,  and 
Judgment  rendered  against  It  upon  the  theory 
that  it  had  entered  Into  a  contract  with 
plaintiffs  by  the  terms  of  which  it  obligated 
itself  to  sell  the  remaining  $115,000  in  bonds 
and  invest  $50,000  of  the  proceeds  in  im- 
provements or  extensions,  and  that  it  bad 
breached  that  contract.  The  sixth  finding 
of  the  Jury  Is  to  the  effect  that  the  bonds  re- 
ferred to  could  not  have  been  sold  at  a  rea- 
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sonable  price  at  any  time  since  the  organiza- 
tion of  the  company.  If  a  reasonable  price 
could  not  bave  been  obtained  for  the  bonds, 
did  tbe  contract  between  the  parties  obli- 
gate the  defendant  company  to  sell  them  at 
less  than  a  reasonable  price?  It  seems  to 
me  that  this  question  must  be  answered  In 
the  negative.  It  appears  with  reasonable 
certainty  from  the  plaintiffs'  petition,  and 
with  absolute  certainty  from  the  testimony, 
that  the  bonds  referred  to  were  part  of  the 
same  Issue  or  series  of  bonds,  of  which  the 
plaintiffs'  bonds  are  a  portion,  and  that  they 
were  all  secured  by  tbe  same  mortgage,  and 
were  each  -and  all  denominated  first  mort- 
gage bonds.  The  form  of  the  bonds  Is  copied 
In  the  trust  deed  given  to  secure  them,  and 
contains  this  redtal :  "This  bond  is  one  of  a 
series  of  three  hundred  bonds,  numbered  con- 
secutively from  Ito  300,  Inclusive,  for  five 
hundred  dollars  each,  bearing  even  date  here- 
with, being  of  the  same  tenor  and  amount, 
and  all  of  said  bonds  as  Issued  are  of  equal 
rank  and  equally  secured  by  a  first  mortgage 
or  deed  of  trust  executed  and  delivered  by 
said  the  South  Texas  Telephone  Company  to 
said  Mississippi  Valley  Trust  Company,  trus- 
tee." Hence  It  Is  obvious  that  if  tbe  $115,000 
In  bonds,  or  any  portion  thereof,  had  been 
sold,  the  holder  of  such  bonds  would  have 
held  a  claim  against  the  property  upon  the 
same  footing  with  the  bonds  held  by  the 
plaintiffs.  Such  being  the  case,  if  the  $115,- 
000  In  bonds  had  been  sold  for  $50,000  and 
the  proceeds  Invested  In  Improving  tbe  prop? 
erty,  Instead  of  the  plalntlfts'  security  being 
strengthened,  and  their  bonds  thereby  en- 
hanced In  valne,  tbe  result  would  more  likely 
•have  been  the  reverse,  because  an  additional 
Hen  for  $115,000  would  have  been  fixed 
against  the  property  on  a  parity  with  the 
plaintiffs'  lien  and  only  $50,000  added  to  it. 
It  seems  unreasonable  to  suppose  that  It  was 
the  Intention  of  the  parties  that  the  defend- 
ant should  be  obligated  to  pursue  a  course 
that  might  result  In  harm  to  both -parties 
to  the  contract  As  to  the  price  at  which 
the  bonds  may  be  sold  the  contract  is  silent, 
and  it  seems  much  more  in  accord  with  rea- 
son and  Justice  to  hold  that  It  was  the  In- 
tention of  the  parties  that  they  were  not 
to  be  sold  at  less  than  a  reasonable  price, 
then  to  adopt  the  contrary  view,  and  go  to 
the  extent  of  holding  that  the  company  was 
obligated  to  sell  them,  regardless  of  market 
price,  and  regardless  of  the  harmful  results 
which  might  follow.  Hence  I  conclude  that 
the  defendant  company  was  not  under  ob- 
ligation to  sell  the  bonds  at  less  than  a  rea- 
sonable price;  and  the  Jury  having  found 
that  it  could  not  have  accomplished  that  re- 
sult, the  court  should  have  rendered  Judg- 
ment for  the  defendants. 

The  apparent,  If  not  real,  conflict  between 
tbe  sixth  and  the  first  findings  of  the  Jury 


has  not  been  overlooked,  but,  if  they  are  in 
conflict,  then  the  sixth  finding  neutralizes  the 
first  and  breaks  down  the  plaintiffs'  case. 
Nor  have  I  overlooked  the  contention  urged 
on  behalf  of  appellees  to  the  effect  that  there 
was  testimony  tending  to  show  delay  In  or- 
ganizing the  new  company,  and  that  there 
was  a  market  for  such  bonds  at  that  time. 
Without  stopping  to  consider  whether  or  not 
the  new  corporation  can  be  held  responsible 
for  delays  which  occurred  before  it  came  In- 
to existence,  it  seems  to  me  that  a  sufficient 
answer  to  appellees'  contention  is  the  fact 
that  after  the  new  company  was  organized, 
and  after  the  occurrence  of  the  alleged  delay, 
they  accepted  the  $35,000  in  bonds  issued  by 
the  new  company.  If  at  that  time  there  had 
been  any  such  breach  of  the  contract  as 
would  have  entitled  tbe  plaintiffs  to  refuse 
to  accept  the  bonds,  such  acceptance  should 
be  held  to  cut  them  off  from  the  right  to  re- 
scind the  contract  on  account  of  that  breach. 
4.  But  If  wrong  in  tbe  construction  placed 
on  the  contract,  and  If  It  should  be  construed 
as  requiring  tbe  company  to  sell  the  bonds, 
regardless  of  the  price  for  which  they  could 
be  sold,  nevertheless,  as  the  sixth  finding  of 
the  Jury  shows  that  they  could  not  have 
been  sold  for  a  reasonable  price,  and  as  it  is 
probable  that  a  sale  of  them  for  an  unreason- 
able price  would  have  resulted  In  more  harm 
than  benefit  to  tbe  plaintiffs,  they  ought  not 
to  be  awarded  a  rescission  of  the  contract. 
Rescission  Is  an  equitable  remedy,  and  is  not 
granted  except  for  tbe  purpose  of  preventing 
substantial  injury;  and,  if  a  breach  of  the 
contract  to  sell  the  bonds  would  not  have 
produced  that  result,  the  Judgment  In  this 
case  should  not  have  been  rendered.  The 
testimony  shows  that  tbe  entire  series  of 
bonds,  amounting  to  $150,000,  had  been  pre- 
pared and  properly  executed,  and  that  the 
trust  deed  to  secure  them  bad  been  executed 
and  recorded.  But  It  also  appears  that  none 
of  them,  except  those  held  by  the  plaintiffs, 
had  been  so  disposed  of  as  to  fix  a  lien  en- 
forceable against  tbe  property.  Therefore, 
and  as  long  as  the  remainder  of  the  bonds  la 
not  disposed  of  by  the  company,  the  plain- 
tiffs' bonds  are  secured  by  a  prior  lien  on  all 
of  the  company's  property,  but  whenever  any 
of  the  other  bonds  are  disposed  of  an  addi- 
tional lien  will  be  fixed  upon  the  property 
equal  to  that  held  by  the  plaintiffs;  and,  as 
pointed  out  above,  if  the  remainder  of  the 
bonds  had  been  sold  at  such  an  unreason- 
able price  as  that  tbe  proceeds  derived  there- 
from when  Invested  In  improving  tbe  prop- 
erty would  not  more  than  offset  tbe  disad- 
vantage to  the  plaintiaa*  bonds  resulting 
from  tbe  enlargement  of  the  Indebtedness  se- 
cured by  the  same  mortgage,  then  it  would 
seem  that  no  Injury  would  result  to  the  plain- 
tiffs. 
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TEMPLE!  ▼.  DURAN. 

(Conrt  of  Civil  Appeals  of  Texas.     March  19, 
190a    On  Rehearing,  April  9,  1908.) 

L  APPKAI,     and    EKBOB     (8     1040*)— HAHMtESS 

Ebbor— Ebroneotjb  Ovebbtji-iho  o»  Excep- 

TIOI^S  TO   PETITIOW. 

The  error  in  overnilinu  exceptions  to  tne 
petition,  insufficiently  alleging  grounds  for  ex- 
emplary damages,  is  rendered  harmless  by  the 
court  in  its  chnrce  correctly  confining  the  Issue 
of  exemplary  damages. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4098;   Dec.  Dig.  i  1040.*1 
2.  Appeal  and  Erbob  (SS  932,  1040»)— Habm- 

LESs  Ebbob  —  Erboneous  Ovebbulino  or 

Exceptions  to  Petition. 

Where  the  jury  rendered  a  verdict  for  a 
lamp  sum  without  Indicating  that  it  was  not 
for  actual  darraees  warranted  by  the  evidence, 
and  the  instructions  given  or  requested  did  not 
require  the  jury  to  separate  the  actual  and  the 
exemplary  damages,  the  court  on  appeal  must 
presume  that  the  verdict  included^  actual  dam- 
ages only,  and  rulings  on  the  petition,  based  on 
the  alleRationa  demanding  exemplary  damages, 
were  harmless. 

FEd  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {f  3700,  4105;  Dec.  Dig.  H 
032.  1040.*] 

8.  TBE8PA8S  (S  45»)  —  INJUBT  TO  PEBBONAL 
PrOPEBTT  —  BXBlfPLABY  DAMAOE8  —  EVI- 
DENCE. ,. 

In  an  action  for  damages  to  personalty 
wrongfully  removed  from  a  leased  building,  an 
instmment  execvited  by  an  employs  of  pjamtift. 
conveying  to  defendant  specific  articles  m.  and 
the  rent  of,  the  building,  was  admissible  on  the 
issue  of  exemplary  damages,  though  authority 
to  execute  the  instrumeut  was  not  shown. 

(Ed.  Note.— For  other  cases,  see  Trespass, 
Dec.  Dig.  S  45.*] 

4.  ApPEAt  AHD  Ebbob  rt  1056*)— Habmless 
Ebbob  —  Ebboneous  Exclusion  or  Evi- 
dence. 

Where  the  Jury  awarded  actnat  damages 
only,  the  error  in  excluding  evidenc-e  rp|i"\  lUg 
defendant  from  liability  for  exemplary  damages 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4190;    Dec.  Dig.  f  1056.*] 

6.  Witnesses  (S  275*)— Cboss-Examination— 

Extent. 

A  party,  testifying  as  a  witness  in  his  own 
belialf.  should  not  be  required  to  express  on 
cross-examination  bis  opinion  of  the  truth  or 
fafsity  of  the  testimony  of  a  witness  contradict- 
ing bis  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  f  273.»] 

&  Appeal  and  Ebbob  (t  1032*)— Habulsss 
Ebbob— Aduission  of  Evidence. 

Where  the  bill  of  exceptions  stated  no  facts 
Jostifying  the  conclusion  that  a  party  was  in- 
jured by  tlie  admission  of  improper  testimony, 
tbe  conrt  on  appeal  must  presume  that  he  suf- 
fered none. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4047-4051;  Dec.  Dig.  { 
1032.*1 

7.  Trespass  (S  45*)— Irjubies  to  Pkbsonai. 
Pbopebty— Evidence. 

In  an  action  for  damages  to  saloon  fixtures 
wrongfully  removed  from  a  leased  building,  evi- 
dence of  tbe  issuance  of  a  liquor  dealer's  li- 
cense to  a  third  person,  and  of  tbe  failure  of 
plaintiff  to  secure  the  issuance  of  a  license  to 
himself,  was  inadmis""'"  '••  •■■'tn"    t'  •t    '  ..  tfiiri! 


person,  and  not  plaintilf,  was  the  owner  of  the 
fixtures. 

[Ed.    Note.— For   other  cases,   ses   Trespass. 
Dec.  Dig.  {  45.*] 

8.  Trespass  (i  6*)— InjtJBixs  to  Pebsonaltt 

— LiIABILlTT. 

A  purchaser  of  real  estate,  who  unlawfully 
interferes  with  the  personal  property  of  anoth- 
er, stored  in  a  builain^  on  the  premises  either 
under  a  verbal  or  written  contract  with  the 
vepdor,  is  liable  for  the  damages  to  such  prop- 
erty caused  thereby. 

[Ed.    Note.— For   other  cases,   see   Trespass, 
C  nt.  Dig.  ;  6;    Dec.  Dig.  {  6,*] 

9.  TBESPASS    ((   43*)— iNJUBIBS  TO   Pebsonai. 

Pbopebty— Evidence. 

In  an  action  for  damages  to  personal  prop- 
erty wrongfully  removed  from  a  leased  building, 
the  consent  of  a  third  person  to  the  removal 
is  immaterial  on  the  issue  of  actual  damages, 
in  the  absence  of  proof  that  tbe  third  person  had 
autbority  from  plaintiff  to  give  such  consent. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Dec.  Dig.  f  45.*] 

10.  Tbial  (8  194*)  — iNSTBTJcnoNB- Weight 
op  Evidence. 

An  instruction  which  states  the  meaning  of 
a  written  instrument  admitted  in  evidence,  and 
which  instructs  the  jury  as  to  its  legal  effect,  is 
not  on  the  weight  of  the  evidence ;  the  construc- 
tion of  the  instrument  being  for  the  court. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  8!  439-466 ;   Dec.  Dig.  8  194.*] 

11.  TBESFASS    (§  68*)— INJUBIES   TO    Pebbonal 

Pbopebtt— Measube  of  Damaoes— Instbuc- 

tionb. 

In  an  action  for  damages  to  personal  prop- 
erty wrongfully  removed  from  a  leased  build- 
ing, an  instruction  that  plaintiffs  measure  of 
damages  is  the  reasonable  market  value  of  the 
property  destroyed  is  sufficient  as  against  the 
objection  that  the  jury  should  have  been  in- 
structed that  tbe  market  value  referred  to  the 
market  value  at  the  place  where  the  goods  bad 
been  stored,  in  the  absence  of  a  request  supply- 
ing tbe  omission. 

[Ed.  Note.— For  other  cases,  see  Oi?re8pass, 
Dec.  Dig.  {  68.*] 

12.  TBESPASS  (8  49*)— IKJUBIES  to  PebsonaI 
Pbopebtt— Measube  of  Daiuoes. 

Where,  in  an  action  for  damages  to  person- 
al property  wrongfully  removed  from  a  leased 
building,  the  evidence  showed  that  a  third  per- 
son owned  specified  articles,  and  that  they  were 
in  plaintiff's  possession  with  the  third  person's 
consent,  who  assisted  in  moving  the  property 
from  the  building,  tbe  court  should  charge  that, 
in  case  the  jury  found  that  the  articles  belonged 
to  the  third  person,  plaintiff  could  only  recover 
such  damages  as  he  suffered  because  deprived 
of  their  use  in  violation  fit  the  contract  with 
the  third  person. 

[E!d.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  8  133;  Dec  Dig.  8  49.*] 

Appeal  from  District  Conrt,  Dallam  Coun- 
ty;  J.  N.  Browning,  Jndge. 

Action  by  J.  L.  Duran  against  John  Tem- 
ple. From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed  and  remanded  for 
new  trial. 

Reese  Tatnm,  for  appellant.  Cbauncey  & 
Carter,  for  appellee. 

WILLSON,  C.  J.  About  September  15, 
1900,  under  a  contract  made  with  one  lumau 
n-1ipn  he  was  the  owner  thereof,  appellee  was 
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In  poeBesslon  of  a  home  In  Texllne.  On  the 
first  floor  of  the  building  he  had  stored  some 
bar  fixtures,  etc.,  and  on  the  second  floor, 
where  he  and  his  son  slept,  he  had  bedding, 
clothing,  etc.  Until  a  few  days  prior  to  the 
time  mentioned  one  Murphy,  an  employ^  of 
appellee,  with  his  wife  had  occupied  a  por- 
tion of  the  first  floor  of  the  building,  and  ap- 
pellee and  his  son  had  boarded  with  them. 
Prior  to  the  date  mentioned  Inman  had  sold 
and  conveyed  the  building  to  appellant.  De- 
siring to  secure  possession  of  the  premises, 
and  having  failed  in  an  effort  to  Induce  ap- 
pellee to  vacate  same,  about  the  date  men- 
tioned appellant,  without  appellee's  consent, 
forcibly  removed  from  the  building  to  the 
street  the  saloon  fixtures,  etc.,  and  the  cloth- 
ing and  household  goods  which  appellee 
claimed  to  own.  The  articles  so  removed 
from  the  building  remained  in  the  street  un- 
sheltered, and  as  a  consequence  some  of  them 
were  Injured,  and  others  were  lost  or  de- 
stroyed. Appellee  brought  bis  suit  to  recover 
11,600  as  the  actual  damages  thereby  suffer- 
ed by  him,  and  also  sought  a  recovery  of 
$1,000  as  exemplary  damages.  In  accordance 
with  the  verdict  of  a  Jury,  a  Judgment  was 
rendered  in  his  favor  for  $800,  and  from  the 
Judgment  so  rendered  this  appeal  is  prose- 
cuted. 

In  his  petition  appellee  alleged  that  "on 
account  of  the  humiliation  and  embarrass- 
ment" suffered  by  him,  and  on  account  of  the 
"wrongful,  wicked,  malicious  and  willful  acts" 
of  appellant,  in  addition  to  the  actual  dam- 
ages suffered  by  him,  he  was  entitled  to  re- 
cover $1,000  as  exemplary  damages.  Appel- 
lant specially  excepted  to  the  portion  of  the 
petitloi)  referred  to,  on  the  ground  that  ex- 
emplary damages  were  not  recoverable  for 
"humiliation  and  embarrassment."  The  ex- 
ception was  by  the  court  overruled.  In  his 
charge  the  court  did  not  authorize  the  Jury 
to  consider  as  a  basis  for  exemplary  damages 
appellee's  humiliation  or  embarrassment,  but 
Instructed  them  that,  if  they  found  appel- 
lant's acts  to  have  been  wrongful,  wicked, 
and  malicious,  they  might,  in  addition  to  such 
actual  damages  as  they  might  believe  he  suf- 
fered, find  in  his  favor  exemplary  damages 
not  exceeding  $1,000.  Complaint  is  made 
that  the  court  erred  in  overruling  the  special 
exception  to  the  petition.  It  is  a  sufllclent 
answer  to  this  complaint  to  say  that,  if  It 
was  error  to  overrule  the  exception,  the  error 
was  rendered  harmless  by  the  court's  charge 
confining  the  Jury,  on  the  issue  of  exemplary 
damages,  to  an  Inquiry  as  to  the  motive  and 
spirit  which  actuated  appellant  in  the  per- 
formance of  the  acts  complained  of.  A  fur- 
ther sufficient  answer  to  the  complaint  refer- 
red to,  as  well  as  to  the  one  based  on  the 
portion  of  the  court's  charge  referred  to,  that 
It  was  Improper  to  name  the  amount  claimed 
in  the  petition  as  the  limit  for  which  a  re- 
covery of  exemplary  damages  could  be  had 
is  the  fact  that  the  verdict  of  the  Jury  can- 
not be  construed  as  including  any  exemplary 


damages.  In  his  charge  the  court  did  not 
require  the  Jury  to  separate  the  actual  from 
the  exemplary  damages,  if  they  fotmd  any. 
Appellant  did  not  request  the  court  to  in- 
struct .the  Jury  in  their  verdict  to  separate 
the  damages,  if  they  found  both  kinds.  The 
Jury  returned  a  verdict  for  a  lump  sum,  with- 
out indicating  that  it  was  not  all  for  actual 
damages  suffered.  Appellee  testified  that 
the  value  of  the  bar  fixtures,  etc.,  was  $600, 
and  that  the  value  of  his  clothing,  etc.,  was 
$800,  and  that  all  of  same,  except  $125  to 
$150  worth  thereof,  was  lost  to  him  as  the 
result  of  appellant's  unlawful  acts.  It,  there- 
fore, cannot  be  said  that  there  was  not  tes- 
timony to  support  the  finding  of  the  Jury 
had  they  designated  the  amount  thereof  as 
all  for  actual  damages.  This  being  true, 
were  it  necessary  to  do  so  to  8upi>ort  their 
verdict,  it  should  be  presumed  that  their  find- 
ing included  only  actual  damages  sufiFered. 
HeUlgmann  v.  Rose,  81  Tex.  225,  16  S.  W. 
931,  13  L.  R.  A.  272,  26  Am.  St  Rep.  S04. 
What  we  have  said  disposes  of  appellant's 
second,  thirteenth,  fourteenth,  fifteenth,  six- 
teenth, seventeenth,  and  eighteenth  assign- 
ments of  error. 

Appellant  offered  as  evidence  an  instru- 
ment purporting  to  be  a  bill  of  sale,  convey- 
ing to  him  certain  specific  articles  in  the 
building  and  the  "rent  of  the  building  to 
October  1,  1906,"  executed  by  Murphy.  On 
appellee's  objection  on  the  grounds  that  the 
Instrument  was  irrelevant  and  immaterial, 
that  It  was  prejudicial  to  his  rights,  and  that 
authority  In  Murphy  to  make  such  a  convey- 
ance had  not  been  shown,  it  was  excluded. 
On  the  issue  of  exemplary  damages  we  think 
the  instrument  should  have  been  admitted  as 
evidence  for  what  it  might,  in  the  estimation 
of  the  Jury,  have  been  worth,  as  showing  the 
trespass  to  have  been  malicious  or  otherwise. 
As,  however,  the  verdict  must  be  construed 
as  a  finding  of  only  actual  damages,  the  error 
must  be  treated  as  harmless,  'xhe  third  as- 
signment of  error,  therefore,  is  overruled. 

Appellee  used  Judge  Inman  as  a  witness 
to  prove  the  execution  of  the  instrument 
evidencing  the  lease  of  the  building  to  him. 
On  his  cross-examination  the  witness  testi- 
fied that,  at  the  time  he  sold  the  building  to 
appellant,  he  told  appellant  about  his  con- 
tract with  appellee.  Appellant  testified  in 
his  own  behalf.  During  his  cross-examina- 
tion he  testified  that  when  he  purchased  the 
building  of  Inman,  the  latter  stated  to  him 
that  "there  was  no  contract  or  lease  on  It" 
The  following  then  occurred,  as  shown  by 
the  stenographer's  report  of  the  testimony 
forming  a  part  of  the  record:  "Q.  If  Judge 
Inman  testified  in  this  case  that  he  did  tell 
you  about  this  lease  contract  at  the  time  be 
sold  you  this  property,  he  either  testified 
falsely  or  was  mistaken?  Mr.  Ta turn:  I  ob- 
ject to  that  question,  as  it  is  not  prefer.  He 
can  state  what  Judge  Inman  told  him  or  did 
not  tell  him,  but  it  Is  not  proper  to  ask  that 
kind  of  a  question.    The  Court:  I  overrule 
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tbe  objection.  Mr.  Tatnm:  The  defendant 
ezcepta.  A.  (continued)  What  la  the  ques- 
tion? Q.  I  say.  If  Judge  Inman  testified  that 
he  did  tell  you  about  this  contract,  then  he 
was  either  mlstalcen  or  testified  falsely,  did 
be?  A.  Judge  Inman  said —  Q.  Answer  the 
question.  A.  He  told  me —  The  Court:  An- 
swer the  question.  A.  (continued)  I  would 
like  to  answer  it  this  way:  He  told  me  there 
was  no  lease  on  it  at  all,  and  he  gare  me  a 
clear  deed  to  the  property,  and  he  stated 
that  it  was  Just  rented  from  month  to  month. 
Q.  I  want  you  to  answer  my  question.  The 
Court:  You  must  answer  the  question.  A. 
(continued)  Do  you  mean  when  he  testified 
liere  or  up  there,  or  where?  The  CJourt:  The 
question  asked  you  is:  If  he  testified  here  in 
court  that  he  did  tell  you  about  that  con- 
tract, did  he  testify  truthfully  or  falsely? 
Mr.  Tatum:  The  court  understands  we  are 
stlU  objecttug  to  the  question.  A.  He  did 
not  testify  to  this.  He  said  there  was  not 
any.  He  said  there  was  no  contract  existing 
whatever.  Q.  We  don't  seem  to  be  able  to 
get  the  witness  to  answer  the  question.  A. 
I  wlil  answer  it  if  you  will  explain  it  to  me, 
but  I  will  not  answer  something  that  I  do 
not  understand.  Q.  I  will  ask  you  the  ques- 
tion this  way:  Did  Judge  Inman  tell  the 
truth,  or  did  he  teU  a  falsehood,  here  on  tbe 
stand  when  he  said  be  told  you  about  that 
contract  at  the  time  he  sold  you  that  prop- 
erty? A.  He  did  not  tell  me  about  tbe  con- 
tract. Q.  My  question  is  did  he  tell  the  truth 
or  not  when  he  testified  to  that  here?  A.  I 
am  not  telling  whether  people  tell  the  truth 
or  lies.  Let  the  Jury  say  that  Mr.  CSiaun- 
cey:  We  want  the  witness  to  answer  tbe 
question.  The  Court:  I  think  it  is  about  as 
near  as  you  can  get  it"  It  is  urged  on  this 
appeal  that  the  action  of  the  trial  court  In 
requiring  appellant,  over  his  objection  on 
the  ground  tliat  it  would  be  prejudicial  to 
his  rights  to  do  so,  to  answer  the  questions 
put  to  him  as  above  was  error.  Clearly  it 
was  error.  Whatever  may  have  been  the 
opinion  entertained  by  appellant  it  was 
wholly  Irrelevant  to  any  issue  then  being 
tried.  It,  therefore,  was  not  admissible  as 
evidence.  Under  the  most  liberal  rules 
wlilcb  could  have  been  contended  for  as 
applicable  to  the  cross-examination  of  a 
witness,  appellant  had  he  been  a  mere  wit- 
ness, and  not  also  a  party  to  the  suit  should 
not  have  been  required  to  express  the  opin- 
ion sought;  and  for  stronger  reasons  he 
should  not  while  testifying  as  a  party  to  a 
suit  InTOlving  his  own  rights,  have  been  re- 
quired over  his  objection  to  express  such 
opinion.  But  while  such  action  on  the  part 
of  the  trial  court  was  error,  it  does  not  ap- 
pear from  the  record  on  this  appeal  that  be- 
cause of  It  appellant  suffered  injury.  If  it 
did  so  appear,  the  Judgment  would  be  re- 
versed. While  perhaps  it  might  safely  be 
assumed  that  such  an  expression  from  a 
ifltness  never  is  sought  for  any  other  pur- 
pose tban  to  prejudice  tbe  minds  of  the  Ju- 
ry ta  favor  of  one  or  the  other  side  of  a  con- 


troversy, an  appelate  court  cannot  assume 
that  it  had  such  an  effect;  nor,  if  it  did. 
that  It  operated  against  Instead  of  in  favor 
of,  the  party  complaining.  In  appellant's 
bill  of  exceptions  presenting  on  this  appeal 
the  matter  complained  of,  no  facts  are  stated 
from  which  the  conclusion  can  be  drawn 
that  he  sufTered  any  injury.  In  the  absence 
of  such  a  showing  we  must  presume  he  suf- 
fered none.  The  fourth  asslgnmeut  of  er- 
ror, therefore.  Is  overruled. 

We  do  not  think  tbe  court  erred  in  refus- 
ing to  permit  appellant  to  Introduce  as  evi- 
dence the  liquor  dealer's  license  issued  to 
one  J.  J.  Duran,  nor  in  excluding  as  evidence 
tlie  testimony  offered  of  County  Clerk  Allen 
to  the  effect  that  appellee  liad  not  filed  a 
liquor  dealer's  bond,  nor  secured  the  issu- 
ance to  himself  of  a  license.  The  purpose 
of  the  evidence  excluded,  It  seems,  was  to 
show  that  J.  J.  Duran,  and  not  appellee, 
was  the  owner  of  tbe  saloon  fixtures,  etc. 
The  evidence,  we  think.  If  at  all  relevant  on 
that  Issue,  was  entirely  too  remote. 

Tbe  court  did  not  err  in  refusing  to  charge 
the  Jury,  as  requested  by  appellant,  to  find 
for  him  if  they  believed  that  appellee's  pos- 
session of  the  premises  was  under  a  verbal. 
Instead  of  a  written,  contract  Whether  ap- 
pellee's possession  was  under  a  verbal  or  a 
written  contract  with  Inman  was  immate- 
rial. If  appellant  unlawfully  Interfered  with 
appellee's  property  stored  in  the  house,  his 
liability  would  be  the  same  whether  tbe 
property  was  stored  in  the  house  under  the 
one  or  the  other  kind  of  a  contract  Nor  did 
the  court  err  in  refusing  to  instruct  the  Ju- 
ry, as  requested  by  appellant  to  find  fOr 
him  if  they  believed  that  he  had  Murphy's 
consent  to  remove  from  the  building  tbe 
property  belonging  to  appellee.  Murphy's 
consent  may  or  may  not  have  been  a  matter 
worthy  of  consideration  by  the  Jury  on  the 
issue  of  exemplary  damages,  but  it  was  of 
no  Importance  on  the  issue  of  the  actual 
damages  suffered  by  appellee,  in  the  absence 
of  proof  that  Murphy  had  been  authorized 
by  appellee  to  give  such  consent  There  is 
no  evidence  in  the  record  tending  to  show 
such  authority  in  Murphy;  and,  if  there  was, 
the  charge  was  properly  refused,  because  it 
ignored  the  fa^  that  Murphy's  consent  to 
the  removal  of  appellee's  property  from  tbe 
building,  If  not  authorized  by  appellee,  did 
not  affect  his  right  to  recover  the  actual 
damages  suffered  by  him. 

The  court  admitted  as  evidence  an  Instru- 
ment in  writing  purporting  to  have  been  ex- 
ecuted by  Inman,  and  to  be  a  lease  of  the 
building  to  appellee  for  a  term  of  one  year 
from  December  30,  1905.  In  bis  charge  the 
court  instructed  the  Jury  that  the  instrument 
referred  to  was  sufficient  to  es'tablish  in  ap- 
pellee a  right  to  "enter  and  take  possession 
of  the  premises  in  question,  and,  haviug  ob- 
tained such  lawful  possession  of  the  premi- 
ses, the  defendant  would  not  be  authorized 
by  law  to  forcibly  eject  him  or  his  effects 
therein  stored."    The  objection  urged  to  the 
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charge  Is  tbat  it  was  upon  the  weight  of  the 
evidence.  It  was  the  dut7  of  the  court  to 
construe,  and  then  to  Instruct  the  Jury  as  to 
the  legal  effect  of,  the  Instrument.  The 
tenth  assignment  of  error,  therefore,  is  with- 
out merit  and  Is  overruled. 

The  court  Instructed  the  Jury  that.  If  they 
found  for  appellee,  the  measure  of  his  dam- 
ages would  be  the  reasonable  market  value  of 
his  property  and  effects  lost  and  destroyed, 
etc.  The  charge  Is  objected  to  on  the  ground 
that  it  should  have  Instructed  the  Jury  that 
the  market  value  referred  to  was  the  market 
value  in  Texllne.  Not  having  requested  a 
charge  supplying  the  omission  complaiued  of, 
appellant's  objection  and  his  eleventh  as- 
«  signment  of  error  must  be  overruled. 

The  evidence  was  conflicting  as  to  wheth- 
er appellee  owned  a  certain  mirror  and  a 
certain  ice  chest,  which  were  among  the 
articles  removed  from  the  house,  and  which 
were  claimed  to  have  been  damaged.  The 
issue  as  to  whether  the  articles  specified  be- 
longed to  appellee  or  not  was  not  submitted 
to  the  Jury.  In  his  charge  the  court  assum- 
ed that  they  did  I>elong  to  appellee,  and  in- 
structed the  Jury,  If  they  believed  that  the 
specified  articles  were  forcibly  removed  from 
the  bouse  by  appellant,  to  find  for  appellee 
as  the  damage  thereto  the  difference  in  their 
value  before  they  were  removed  from  the 
building  and  their  value  after  their  removal 
and  exposure  to  the  weather,  etc.  Ou  the 
ground  tbat  If  he  did  not  own  the  mirror 
and  ice  chest  appellee  was  not  entitled  to 
recover  damages  on  account  of  their  removal 
from  the  building,  appellant  objects  to  the 
portion  of  the  charge  referred  to.  But  we 
think  the  objection  must  be  overruled.  Ap- 
pellee lawfully  was  In  possession  of  the  ice 
chest  and  mirror,  and  whether  he  owned 
them  or  not,  as  against  appellant — a  mere 
trespasser — was  entitled  to  recover  the  dam- 
ages suffered.  4  Suth.  Dam.  {  1097;  1  Suth. 
Dam.  f  13&;  Laing  v.  Nelson,  41  Mian.  521, 
43  N.  W.  476;  Gillette  v.  Goodspeed,  69 
Conn.  863,  37  Atl.  973. 

The  Judgment  is  affirmed. 

On  Rehearing. 

The  reason  given  for  the  rule  which  per- 
mits one  lawfully  in  possession,  though  not 
the  owner,  of  personal  property  to  recover 
its  value  of  a  stranger  who  unlawfully  de- 
prives him  of  such  possession  is  his  obliga- 
tion to  restore  the  property  to  the  geueral 
owner,  or  stand  responsible  to  him  for  its 
value.  If  the  general  owner  consents  to  the 
stranger's  act,  be  could  not,  in  face  of  such 
consent  given,  insist  that  there  was  an  ob- 
ligation on  the  part  of  the  person  lawfully  in 
possession  of  his  property  to  restore  it  to 
him,  or  account  to  tiim  for  its  value.  In  this 
case  there  was  evidence  on  the  part  of  one 
Brown  that  he  was  the  owner,  in  common 
with  his  brothers  and  sisters,  of  the  ice  chest 
and  the  mirror,  and  that  same  were  In  ap- 


pellee's possession,  and  being  used  by  him 
with  bis  (the  witness')  consent.  Brown  fur- 
ther testified  that  he  assisted  apt>ellant  in 
moving  the  ice  chest  out  of  the  house.  Hav- 
ing done  so,  he  must  be  held  to  have  con- 
sented to  the  trespass  on  appellee's  part 
complained  of,  so  far  as  the  ice  chest  was 
concerned.  Having  so  consented  to- it,  be 
would  not  be  heard  to  Insist  that  the  appel- 
lant should  account  to  him  for  the  value  of 
the  property  or  damage  to  it  resulting  from 
such  trespass.  Therefore  we  think  we  were 
In  error  in  holding  that  the  trial  court  did 
not  err  In  assuming  in  his  charge  to  the  Jury 
that  the  ice  chest  belonged  to  appellee.  The 
question  as  to  the  ownership  of  the  chest 
and  of  the  mirror  should  have  been  submit- 
ted to  the  Jury,  and  the  Jury  should  have 
been  Instructed,  In  the  event  they  found  for 
appellee,  and  further  found  that  those  ar- 
ticles belonged  to  Brown,  and  that  he  con- 
sented to  their  removal  by  appellant,  on  ac- 
count thereof  to  find  for  appellant  not  the 
value  thereof,  but  only  such  damages  as  the 
evidence  might  show  be  suffered  on  account 
of  being  deprived  of  their  use  in  violation  of 
any  contract  he  may  have  had  with  the 
owners  entitling  him  to  such  use. 

For  this  error  tlie  motion  for  a  rehearing 
will  be  granted,  and  the  Judgment  of  the 
trial  court  will  be  reversed,  and  the  cause 
will  be  remanded  for  a  new  trial. 


TEXAS  &  N.  O.  R.  CO.  et  al.  v.  SABINB 

TRAM  CO. 

(Court  of  Civil  Appeals  of  Texas.    May  31, 

1909.     On  Rehearing,  June  29,  1909.) 

1.  Courts  (8  97*)  —  Decisions  or  United 
States  Coubts  as  Authobitt  in  State 
Courts. 

The  decisions  of  the  federal  Supreme  Cobrt 
as  to  what  is  intrastate  commerce  and  interstate 
and  foreign  commerce  are  conclusive  on  the 
state  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  8  329;    Dec  Dig.  {  97.*] 

2.  COMMEBCE  (S  33*)— Intbastatb  CoirStERCE. 

Whether  a  shipment  by  the  owner  from  one 
point  in  Texas  for  delivery  to  his  own  order  at 
another  point  in  Texns,  under  a  shipping  con- 
tract, completely  perfonned  by  delivery  at  des- 
tination, IS  intrastate  or  interstate  commerce, 
must  be  determined  by  the  shipping  contract, 
and  not  by  the  intent  of  the  consignee  as  to  the 
future  disposition  of  the  goods. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  88  26,  81 ;    Dec  Dig.  8  33.*] 

8.  CoMHEBCE  (8  33*)— Intbastate  Commebce. 
A  manufacturer  of  lumber  in  Texas  sold 
lumber  there  for  delivery  at  a  port  in  Texas  to 
a  buyer  for  exportation  throagn  the  porL  The 
manufacturer  delivered  the  lumber  to  a  carrier 
under  a  contract  calling  for  delivery  to  his  own 
order  at  such  port.  The  lumber  remained  at  the 
port  until  loaaed  by  the  buyer  on  chartered  ves- 
sels for  transportation.  There  was  no  local 
market  at  the  port,  and  the  carrier  had  never 
done  any  local  business  there.  Held,  tbat  the 
carriage  was  intrastate  commerce,  governed  by 
the  rates  fixed  by  the  Texas  Railroad  Commis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  88  26.  81 :    Dec.  Dig.  8  33.*] 
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4.  CABBIEBS  (S  20*)— OVEBCnABQES— Reuedt. 
Under  Rev.  St.  1895,  art.  4oC8,  providing 
that  any  person  complaining  of  any  act  of  a  rail- 
wHy  company  "may"  apply  to  the  Railroad  Com- 
mJEsion,  etc.,  and  article  4573,  authorizing  any 
pei-son,  injured  by  a  railway  company  doing  any 
prohibited  act,  to  Bue  for  damages  and  for  pen- 
alties, a  shipper  may  sne  for  excessive  freight 
charges  collected  by  the  carrier  and  for  the  pen- 
alties therefor,  without  applying  to  the  Commis- 
sion for  relief. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Dec.  Dig.  I  20.»] 

6.  Cabriebs  (J  20»)—OvEBCHABOE8— Remedy. 

Under  Rev.  St.  1805,  art.  4573,  imposing 
penalties  on  a  railroad  company  demanding  -ex- 
cessive freight  charges,  and  article  4581,  provid- 
ing that  all  penalties  shall  be  cumulative,  etc., 
a  shipper  compelled  to  pay  excessive  freight 
charges  on  different  shipments  may  recover  the 
penalty  for  each  separate  act  of  extortion. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec 
Dig.  i  20.  •] 

e.  Cbimirai.    Law    (|    1214*)  —  Excessive 

Fines. 

Rev.  St.  1895,  art  4581,  providing  that  all 
penalties  accruing  under  the  chapter  relating  to 
railroads  and  imposing  penalties  for  extortion 
shall  be  cumulative,  etc.,  construed  as  authoriz- 
ing the  recovery  of  a  penalty  for  each  act  of  ex- 
tortion based  on  charging  excessive  freight  rates, 
is  not  invalid  as  authorizing  the  imposition  of 
excessive  fines  in  violation  of  Const,  art.  1,  {  13. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law. 
Cent.  Dig.  SI  3304-3309;    Dec.  Dig.  |  1214.*] 

7.  CONSTITDTIONAI,   LAW    (§   298*)- DUB   PRO- 
CESS 01"  Daw. 

The  statute  so  construed  is  not  invalid  as 
depriving  one  of  his  property  without  due  pro- 
cess of  law  in  violation  of  the  fourteenth  amend- 
ment to  the  federal  Constitution. 

[Ed.  Note.— For  other  cases/  see  Constitution- 
al Law,  Cent.  Dig.  §  847;   Dec.  Dig.  i  298.*] 

8.  Constitutional   Law    (|   242*)  —  Equai. 
Protection  of  the  Law. 

Rev.  St.  1895,  art.  4564,  providing  that  in 
actions  between  private  parties  and  railroad 
companies,  the  rates  prescribed  by  the  Railroad 
rommission  shall  be  conclusive^  and  shall  be 
deemed  just  until  found  otherwise  in  a  direct 
action,  under  articles  4-565,  4506,  is  not  inval- 
id as  denying  to  the  railroads  the  equal  protec- 
tion of  the  laws  in  violation  of  the  fourteenth 
amendment  to  the  federal  Constitution,  for  ar- 
ticles 4.503.  4.566,  provide  a  direct  and  appropri- 
ate proceeding  in  the  courts  to  determine  wheth- 
er the  rates  fixed  by  the  Commission  are  just. 
[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  S  691;    Dec.  Dig.  §  242.*] 

9.  Carbiebs  (8  12*)— Rates— Uhrbasonable- 
KEss  of  Rates— Statutes. 

Under  Rev.  St.  1895,  arts.  456.5,  4566,  au- 
thorizing proceedings  in  the  courts  to  determine 
whether  rates  fixed  by  the  Railroad  Commission 
are  unreasonable  and  unjust,  a  rate  which  bare- 
ly returns  the  actual  cost  of  the  service  with- 
oat  affording  some  profit  on  the  investment  is 
unjust  and  unreasonable. 

(Ed.    Note. — For   other   cases,    see    Carriers, 
Cent.  Dig.  S  19;   Dec.  Dig.  {  12.*] 

10.  Cabriebs    (8   20*)  —  Excessive   Fbeioht 
Charges— Penalties. 

Under  Rev.  St.  1893,  art.  4575,  imposing  on 
a  railroad  guilty  of  extortion  a  penalty,  provid- 
ed it  may  prove  as  a  defense  that  the  overcharge 
■was  made  through  a  mistake  of  fact,  a  railroad 
tnalcing  an  overcharge  with  knowledge  of  the 
facts,  but  under  a  mistake  of  law,  is  liable  to 
the  penalty. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  8  20.*] 


11.  Equitt    a    24*)— Penai,ties— EqmTABUt 

Relief. 

Where  a  statute  imposing  a  penalty  impos- 
es the  penalty  for  an  act  committed  under  a 
mistake  of  law,  equity  cannot  relieve  the  guilty 
party,  though  equity  may  sometimes  relieve 
guilty  parties  of  a  mistake  of  law. 

[Ed.  Note. — For  other  cases,  see  Equity, -Cent. 
Dig.  {  73;   Dec.  Dig.  8  24.*] 

12.  Cabbiebs  (I  20*)  —  Excessive  Fbeioht 
Chabqes— Penalties. 

Rev.  St  1895,  arts.  4373,  4575,  impose  a 
penalty  on  a  railroad  exacting  excessive  freight 
charges,  and  provide  that  all  penalties  shall  be 
cumulative.  A  shipper  made  24  shipments  on 
24  different  days.  The  carrier  extorted  excess- 
ive charges,  but  its  agent  allowed  the  bills  to 
accumulate  and  collected  the  charges  on  5  oc- 
casions. Held,  that  the  carrier  was  guilty  of 
24  different  offenses,  authorizing  the  collection 
of  the  penalty  for  each  offense. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec 
Dig.  8  20.*] 

13.  Appeal  awd  Ebbob  (8  1175*)— Disposi'- 
TioN  OF  Cause  on  Appeal — Coeeection  of 
Judgment. 

Where  a  party  was  entitled  to  separate  pen- 
alties for  24  violations  of  a  statute  imposing 
minimum  and  maximum  penalties,  and  the  tri- 
al court  awarded  him  separate  penalties  for  6 
violations,  and  he  agreed  that  the  court  on  ap- 
peal might  render  iiidgment  for  the  minimum 
penalty  for  each  offense,  the  court  on  appeal 
would  render  judgment  for  the  minimum  penal- 
ty for  each  of  the  24  offenses. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4573 ;    Dec.  Dig.  |  1175.*] 

Appeal  from  District  Court,  Jefferson 
County;    L  B.  HIghtower,  Jr.,  Judge. 

Action  by  the  Sabine  Tram  Company 
against  the  Texas  &  New  Orleans  Railroad 
Company  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal,  and  plain- 
tiff cross-appeals.     Reformed  and  aflSrmed. 

Baker,  Botts,  Parker  &  Garwood,  Parker 
&  Hefner,  Will  B.  Orgain,  and  Hiram  Glass, 
for  appellants.  Greer,  Minor  &  Miller,  for 
appellee.- 

REESE,  J.  This  is  a  suit  Instituted  by 
the  Sabine  Tram  Company,  a  lumber  man- 
ufacturing corporation,  against  the  Texas 
ft  New  Orleans  Railroad  Company  and 
the  Texarkana  &  Ft.  Smith  Railway  Com- 
pany, to  recover  excessive  freight  charges 
on  shipments  of  lumber  by  plaintiff  over 
the  lines  of  railway  of  defendant,  and,  in 
addition,  statutory  penalties  for  such  over- 
charge. 

It  was  alleged  in  the  petition  that  at  var- 
ious times  from  September  1  to  November 
1, 1906,  plaintiff,  the  Sabine  Tram  Company, 
shipped  from  Ruliff,  Tex.,  a  station  oa 
the  line  of  the  Texarkana  &  Ft  Smith  Rail- 
way Company,  to  Sabine,  Tex.,  on  the  line 
of  the  Texas  ft  New  Orleans  Railroad  Com- 
pany, over  the  lines  of  said  roads,  cer- 
tain car  loads  of  lumber  consigned  to  the 
said  Sabine  Tram  Company,  "Notify  W.  A. 
Powell  Company";  that  the  lumber  was 
received  by  the  Texarkana  &  E^  Smith 
Railway  Company  and  by  it  carried  to 
Beaumont,  Tex.,  at  which  point  it  was  turn- 


*Par  other  ca«es  aee  same  topic  sod  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  lo^exes 

121  S.W.— 17 


Digitized  by 


Google 


258 


121  SOUTHWESTERN  RBPORTBB. 


fCe3 


ed  over  to  the  connecting  carrier,  the  Texas 
&  New  Orleans  Railroad  Company,  and  by 
it  carried  to  its  destination  at  Sabine,  Tex., 
and  ttiere  delivered  to  plaintiff's  order.  It 
was  alleged  tliat  the  rate  of  freight  es- 
tablished by  the  Railroad  Commission  of 
Texas  for  carriage  of  said  lumber  was,  from 
RulUf  to  Beaumont,  4  cents  per  100  pounds, 
and  from  Beaumont  to  Sabine  2V^  cents 
per  100  pounds,  the  rate  so  established  be- 
ing from  Ruliff  to  Sabine,  the  sum  of  such 
two  rates,  or  6%  cents  per  100  pounds;  that 
the  Texas  &  New  Orleans  Railroad  Com- 
pany, the  terminal  carrier,  on  the  arrival 
of  said  lumber  at  Sabine,  demanded  for 
Itselt  and  the  Texarkana  &  Ft  Smith 
Company,  acting  for  the  latter  company  as 
well  as  for  Itself,  15  centa  per  100  poimds, 
which  was  paid  by  plaintiff  under  protest 
The  overcharge  sought  to  be  recovered  was 
alleged  to  be  $1,788.33,  and,  in  addition. 
Plaintiff  sought  to  recover  the  maximum 
penalty  of  $500  provided  by  statute  upon 
each  car  load  of  said  lumber.  Defendant 
set  up  by  way  of  defense  that  the  carriage 
of  the  lumber  from  Ruliff  to  Sabine  was  in 
the  way  of  transportation  of  the  same  to 
points  beyond  the  limits  of  the  United 
States,  or  foreign  shipments,  and  the  same 
came  under  the  provisions  of  the  interstate 
commerce  laws  of  the  United  States,  and 
was  not  subject  to  rates  prescribed  by  the 
Texas  Railway  Commission  or  the  laws  of 
Texas,  and,  further,  that  the  15  cents  pw 
100  pounds  charged  and  collected  as  freight 
was  the  proper  freight  charge,  in  accord- 
ance with  schedule  of  freight  charges  filed 
by  said  railroad  companies  respectively 
with  the  Interstate  Commerce  Commission, 
to  which  said  shipments  were  subject  Oth- 
er matters  were  set  up  by  way  oi;  defense 
which  need  not  be  here  specifically  set 
out  The  substantial  defense  of  defendant 
is  that  the  shipment  from  Ruliff  to  Sabine 
was  a  foreign  shipment,  within  the  pur- 
view of  the  Constitution  and  laws  of  the 
United  States. 

The  trial  court  Instructed  the  Jury  that 
the  shipments  of  lumber  In  question  were 
subject  to  the  freight  rates  prescribed  by 
the  Railroad  Commission  of  Texas,  and  that 
plaintiff  was  entitled  to  recover  the  ex- 
cessive charges  as  claimed.  As  to  the  pen- 
alties sued  for,  the  jury  was  instructed 
that  plaintiff  was  entitled  to  recover  under 
the  statute  for  five  separate  penalties  of 
not  less  than  $125  nor  more  than  $500 
each — that  Is,  that  it  was  entitled  to  re- 
cover In  penalties  not  less  than  $625  nor 
more  than  $2,500 — In  the  disci-etlon  of  the 
jury.  Under  this  charge  the  jury  returned 
a  verdict  for  plaintiff  against  both  defend- 
ants jointly  for  $1,788.33  overcharge  of 
freight  and  $1,785  penalties,  upon  which 
judgment  was  rendered.  E^om  the  Judg- 
ment their  motion  for  a  new  trial  having 
been  overruled,  defendants  prosecute  this 
appeal. 

There  seems  to  be  no  dispute  as  to  the 


material  facts  with  the  single  exceptloa  c 
the  amount  of  the  Texas  commission  rat 
applicable  to  the  shipments  If  they  be  sul 
Ject  to  such  rate.  The  evidence  establlslie 
the  following  facts: 

At  the  date  of  the  transaction  in  ques 
tlon  the  Sabine  Tram  Company  was  es 
gaged  in  the  manufacture  of  lumber  at  It 
mill  at  Ruliff,  a  station  In  Texas  on  tli. 
line  of  the  Texarlcana  &  Ft.  Smith  R.ai] 
way  Company.  W.  A.  Powell  Companj 
Limited,  was  engaged  in  buying  lumber  f  o 
export  to  different  points  in  Europe,  thro-u^l 
the  ports  of  Sabine  and  Fort  Arthur,  l>otl 
In  the  state  of  Texas.  On  August  28,  190€ 
having  made  sales  to  customers  for  f u 
ture  delivery  in  Europe  of  large  amounti 
of  heavy  pine  lumber  for  the  carriage  o 
which  steamships  had  In  part  already  beei 
chartered,  to  fill  such  contracts  W.  A.  Po-v^ 
ell  Company  bought  of  the  Sabine  Tran 
Company  500,000  feet  of  heavy  pine  Itun 
ber  of  certain  dimensions,  to  be  delivered 
during  the  mouths  of  September  and  Oc 
tober.  The  contract  provided  for  delivers 
either  in  the  water  at  Orange,  Tex.,  or  t 
o.  b.  cars  at  Sabine,  Tex.,  at  the  optlor 
of  the  seller.  The  seller  exercised  the  optioz 
to  deliver  at  Sabine,  a  station  on  the  line 
of  the  Texas  &  New  Orleans  Railway. 
During  the  months  of  September  and  Oo 
tober  the  lumber  purchased  was  delivered 
to  the  Texarkana  &  Ft  Smith  Railroad  a1 
Ruliff,  to  be  by  it  transported  to  Beaumont 
the  terminus  of  its  line,  and  thence  by  con- 
necting carrier,  the  Texas  &  New  Orleans 
Railway,  to  Sabine,  and  deltvar  to  the 
Sabine  Tram  Company.  There  were  24 
several  shipments  of  the  lumber  on  as  many 
different  days,  the  shipments  embracing  33 
cars,  for  which  30  separate  bills  of  lad- 
ing were  executed  by  the  Texarkana  &  Ft. 
Smith  road,  for  delivery  at  Sabine  to  Sa- 
bine Tram  Company,  "Notify  W.  A.  Pow- 
ell Company,  Limited."  No  other  contract 
or  arrangement  was  made  by  the  Sabine 
Tram  Company  'for  the  carriage  oC  the 
lumber  except  that  evidenced  by  the  bills 
of  lading  aforesaid.  Waybills  accompanied 
the  shipments  upon  which  were  marked  in 
pencU  "For  export''  but  the  Sabine  Tram 
Company  had  no  connection  with,  or  knowl- 
edge of,  the  making  of  these  waybills,  which 
was  the  act  of  the  railway  company  alone. 
According  to  the  course  of  dealing  between 
the  parties,  these  bills  of  lading  were  in- 
dorsed by  the  tram  company,  and  sent 
through  to  W.  A.  Powell  Company,  Limit- 
ed, at  New  Orleans,  La.,  attached  to  a  draft 
for  the  price  of  the  lumber,  which  being 
paid,  the  bills  were  delivered  to  Powell 
Company,  and  by  them  transmitted  to  their 
agent  Flanagan,  at  Sabine.  In  case  of 
most  of  the  shipments  In  question  the  bills 
of  lading  reached  Flanagan  at  Sabine  before 
the  arrival  of  the  lumber  for  which  they 
were  given.  The  lumber  waa  carried  un- 
der the  shipping  contracts  or  bills  of  lad- 
ing aforesaid  by  the  Texarkana  &  Ft  Smith 
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road  to  Beamnont,  and  there  delivered  to 
Uie  Texas  &  Mew  Orleans  road,  by  which  It 
was  carried  to  Sabine.  Upon  arrival  at 
the  station  of  Sabine  it  was,  by  direction 
of  the  agent  of  Powell  Company,  carried 
without  delay  about  a  quarter  of  a  mile 
beyond  the  stati(Hi  to  the  dock,  where  the 
lumber  was  to  be  unloaded.  The  lumber 
was  unloaded  from  the  cars  Into  the  water 
of  the  slip  In  reach  of  ship's  tackle,  ready 
for  loading  onto  the  ships.  The  Sabine 
Tram  Company  had  no  connection  with 
this  further  carriage  or  switching  of  the 
lumber  to  the  docks  after  its  arrival  at 
the  station  of  Sabine,  but  this  was  done 
£olely  at  the  Instance  and  under  the  di- 
rection of  the  agent  of  Powell  Company. 
The  transportation  from  RulUf  to  Sabine 
was  enUrely  within  the  state  of  Texas. 

The  rate  established  by  the  Railroad  Com- 
'  mission  of  Texas  for  transportation  of  lum- 
ber from  Ruliff  to  Beaumont  was  4  cents  per 
100  pounds,  and  from  Beaumont  to  SablneT 
was  2^  cents  per  100  pounds,  and  by  order 
regularly  made  by  the  said  Commission  it 
was  provided  that  the  through  rate  should 
not  be  more  tlmn  the  sum  of  the  locals,  un- 
der which  order  the  through  rate  demand- 
able  from  RuIUf  to  Sabine  was  6^6  cents  per 
100  pounds,  the  orders  of  said  Commission 
farther  providing  for  a  switching  charge  of 
(Lr-O  per  car  from   Sabine  station  to  the 
docks.     According  to  a  schedule  of  freight 
tariffs  filed  by  the  Texarkana  &  Ft.  Smith 
Railway  Company  with  the  Interstate  Com- 
merce Commission,  the  freight  charge  on  lum- 
ber for  interstate  or  foreign  transportation 
from  RnlUr  to  Beaumont  was  10  cents  per 
100  pounds,  and  according  to  like  schedule 
of  freight  tariffs  filed  by  the  Texas  &  New 
Orleans   Railroad  Company  with  the  Inter- 
state Commerce  Commission  from  Beaumont 
to  Sabine  was  5  cents  per  100  pounds.    When 
these  tarUfs  were'so  filed  is  immaterial,  ex- 
cept upon  the  issue  of  good  faith  on  the  part 
of  defendants,  as  the  plaintiff  in  no  event, 
regardless  of  the  Interstate  rate,  would  be 
entitled  to  recover  in  this  suit  if  the  Tex- 
as   Commission    rate    was    not    applicable, 
which  would  only  be  the  case  if  the  shipment 
be  regarded  as  an  intrastate,  and  not  a  for- 
eign or  Interstate  shipment,  which  is  the  fun- 
damental issue.    We  find,  however,  that  the 
rate,   under  the   act   of   Congress   relating 
thereto,  from  Rullff  to  Sabine  was  15  cents 
per  100  pounds.    When  the  lumber  bad  been 
switched  to  the  docks,  W.  A.  Powell  Compa- 
ny, through  their  agent,  presented  the  bills 
of  lading,  and  demanded  the  lumber,  offer- 
ing to  pay  the  freight  charges,  which  accord- 
ing to  the  course  of  dealing  between  the  par- 
ties they  were  to  pay  for  the  Sabine  Tram 
Company,  who  owed  the  same,  and  which  it 
was  to  repay  to  Powell  Company.    The  Tex- 
as &  New  Orleans  Company,  acting  for  it- 
self and  the  Texarkana  &  Ft.  Smith  Com- 
pany, demanded  the  Interstate  Commission 
rate  of  15  cents  per  100  pounds,  having  been 
previously  Instructed  by  the  Texarkana  & 


Ft  Smith  Company  that  10  cents  per  100 
pounds  was  its  rate  from  Rullff  to  Beaumont. 
This  Powell  Company,  under  the  InstructlonB 
of  the  Sabine  Tram  Company,  at  first  refused 
to  pay,  but  after  communicating  with  the 
Tram  Company,  finally  paid  the  freight  at 
this  rate  under  protest,  in  order  to  get  pos- 
session of  the  lumber.  For  switching  from 
Sabine  to  the  docks,  the  rules  and  orders  of 
the  Texas  Railroad  Commission  would  al- 
low a  switching  charge  of  $1.60  per  car  on 
domestic  shipments,  and  If  foreign  or  inter- 
state shipments,  the  Interstate  Commerce 
Commission  tariffs  would  allow  a  switching 
charge  of  $2.50  per  car,  had  not  the  charge  for 
this  service  been  absorbed  in  the  15-cent  rate 
established  aforesaid.  Upon  shipment  of 
freight  not  for  export,  only  48  hours'  free 
time  was  allowed  for  unloading  cars,  after 
which  demurrage  was  charged,  and  if  not 
removed  from  railroad  premises  when  un- 
loaded, a  storage  charge  was  made  in  addi- 
tion. No  such  charge  was  made  upon  any  of 
the  lumber  involved  in  this  suit. 
.  W.  A.  Powell  Company,  Limited,  regard- 
ed the  shipments  in  controversy  as  export 
shipments,  and  demanded,  expected,  and  re- 
ceived the  use  of  terminal  facilities,  addi- 
tional free  time,  and  other  privileges  accord- 
ed to  shippers  of  export  freight  under  ex- 
port tariffs.  The  railway  company  knew, 
when  the  freight  charges  were  collected,  that 
the  lumber  was  to  be  placed  in  its  slips  and 
exported  to  Europe  on  incoming  ships,  and 
the  freight  was  believed  by  the  ofllcers  and 
agents  of  the  railroad  company  at  the  time 
the  charges  were  collected  to  constitute  for- 
eign commerce,  and  to  both  permit  and  re- 
quire the  application  of  the  rate  fixed  by.  the 
tariff  on  file  with  the  Interstate  Commerce 
Commission,  and  this  rate  was  applied. 
All  the  lumber  in  question  was  in  fact  un- 
loaded from  the  cars  by  W.  A.  Powell  Com- 
pany, Limited,  into  the  Texas  &  New  Orleans 
Railroad  Company's  slips,  or  upon  its  docks, 
In  reach  of  ship's  tackle,  and  loaded  Into  the 
ships  previously  charged  for  the  purpose  by 
W.  A.  Powell  Company,  Limited,  which 
steamships  carried  same  thence  direct  to  Eu- 
rope, where  this  lumber  was  applied  upon 
contracts  for  sale  in  Europe  made  before 
the  lumber  began  to  leave  Rullff,  and  made 
in  fact  before  the  lumber  was  purchased 
from  the  Sabine  Tram  Company  and  before 
it  was  sawed,  and  before  the  logs  from  which 
it  was  sawed  left  the  state  of  Louisiana  for 
the  Sabine  Tram  Company's  mill  at  Rullff, 
In  the  state  of  Texas.  One  of  the  ships  ac- 
tually waited  at  the  docks  at  Sabine  for  the 
arrival  of  part  of  the  lumber  which  consti- 
tuted a  portion  of  Its  cargo.  The  ship  which 
carried  the  last  of  this  lumber  from  Sabine 
to  Europe  was  chartered  by  W.  A.  Powell 
Company,  Limited,  for  this  purpose  after 
these  lumber  shipments  began  to  arrive  at 
Sabine,  but  before  all  of  the  shipments  had 
left  Rullff.  None  of  this  lumber  remained 
In  the  slip  at  Sabine,  or  on  the  docks,  except 
for  the  time  necessary  to  awalt^tbe  arrival 
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of  the  particular  ship  which  had  previously 
been  chartered  for  the  purpose,  and  desig- 
nated by  W.  A.  Powell  Company  as  the  ship 
which  was  to  carry  that  particular  lumber 
from  the  port  of  Sabine  to  Europe.  Any 
shipment  of  lumber  intended  for  export  to 
Europe,  and  in  fact  shipped  from  any  point 
in  Texas,  to  and  through  Sbblne  as  its  port 
of  transshipment,  could  be  contracted  for, 
billed  to  and  from  Sabine,  shipped,  trans- 
ported and  handled  in  .every  particular  just 
as  was  this  lumber. 

W.  A.  Powell  Company,  Limited,  before 
this  lumber  began  to  arrive  at  Sabine,  took 
out  a  blanket  policy  of  Insurance,  protecting 
same  against  loss,  from  the  time  this  lum- 
ber should  come  into  the  possession  of  W. 
A.  Powell  Company,  Limited,  at  Sabine,  un- 
til its  final  delivery  by  W.  A.  Powell  Com- 
pany, Limited,  in  European  'ports.  At  the 
time  this  lumber  was  shipped  it  was  destin- 
ed by  Powell  Company  for  export  to  some 
foreign  port,  but  the  particular  destination 
of  any  particular  portion  of  the  lumber  was 
not  fixed,  although  the  destination  of  all  of 
the  lumber  to  certain  foreign  ports  was 
known  and  fixed.  The  Sabine  Tram  Com- 
pany had  no  concern  with  the  destination  of 
the  lumber  after  It  came  into  the  hands  of 
Powell  Company,  and  had  no  particular 
knowledge  thereof.  It  supposed  from  the 
fact  that  it  was  known  that  Powell  Company 
were  exporters  of  lumber,  from  the  character 
of  lumber  which  was  such  as  was  intended 
for  export,  from  the  fact  that  Sabine  was 
an  unimportant  place  at  which  very  little 
lumber  was  used,  and  from  other  facts  and 
circumstances,  knovm  to  millmen  generally, 
that  the  lumber  was  intended  for  export,  but 
gav6  that  matter  no  concern,  being  only  con- 
cerned with  the  delivery  of  the  lumber  to 
Powell  Company  at  Sabine  station,  and  pay- 
ing the  freight  thereon.  What  was  done  by 
the  Texas  &  New  Orleans  Railroad  Company 
after  the  arrival  of  the  lumber  at  Sabine,  in 
the  way  of  switching  to  the  docks,  allowance 
of  certain  privileges  allowed  only  to  export 
freight,  was  done  at  the  instance  and  for  the 
beneflt  of  Powell  Company,  with  which  the 
Tram  Company  had  no  concern. 

The  difference  between  the  amount  de- 
manded and  received  by  the  Texas  &  New 
Orleans  Railroad  Company  for  itself  and  the 
Texarkana  &  Ft.  Smith  Railway  Company, 
and  the  Texas  Commission  rate  was,  as 
found  by  the  Jury,  $1,783.33.  As  stated  be- 
fore, there  were  33  cars  of  the  lumber  for 
which  30  separate  bills  of  lading  were  exe- 
cuted, some  of  the  timbers  requiring,  on  ac- 
count of  their  length,  two  cars,  which  ac- 
counts for  the  difference  between  the  number 
of  cars  and  the  number  of  the  bills  of  lading. 
The  shipments  were  made  at  24  times — that 
is,  on  24  different  days.  The  agent  of  the  Tex- 
as &  New  Orleans  Company  at  Sabine  did  not 
make  s^arate  demands  upon  each  expense 
bill,  but  allowed  them  to  accumulate,  in 
which  way  it  occurred  that  only  5  separate 
demands  for  freight  were  made  at  different 


dates,^  the  6  demands  covering  the  entire 
freight  From  this  the  trial  court  arrived  at 
the  conclusion  that  the  defendants  had  In- 
curred liability  for  5  separate  statutory  pen- 
alties, of  not  less  than  $125  and  not  more 
than  $500— that  is,  not  less  than  $625  and 
not  more  than  $2,500 — ^whlch  was  the  sole  is- 
sue submitted  to  the  Jury.  Upon  the  freight 
bills  was  a  charge  for  wharfage  against  the 
Tram  Company  which  was  paid  by  Powell 
Company  as  a  proper  charge  against  them, 
and  not  against  the  Tram  Company.  Export 
freight  was  entitled  to  7  days'  free  time  for 
unloading,  and  30  days'  free  storage  on  the 
docks,  or  In  the  slips,  which  privileges  were 
availed  of  by  Powell  Company  In  handling 
this  lumber.  The  freight  bills  were  made  out 
against  the  Sabine  Tram  Company,  and  de- 
fendants knew  that  Powell  Company  were 
paying  the  freight  for  the  Tram  Company. 
The  defendants,  in  charging  the  export  rate, ' 
acted  under  the  .advice  ot  their  attorneys, 
that  the  facts  constituted  the  lumber  an  ex- 
port shipment,  and  subjected  it  to  the  Inter- 
state Commerce  Commission  rate. 

While  there  are  other  incidental  questions 
presented,  the  fundamental  question  involved 
in  this  appeal  is  whether  the  shipment  of  the 
lumber  was  a  transaction  falling  under  the 
definition  of  foreign  commerce.  If  it  was, 
then,  under  the  express  provisions  of  the 
act  establishing  the  Railroad  Commission  of 
Texas  and  prescribing  its  duties  and  author- 
ity, neither  the  rate  fixed  by  such  Commission 
nor  the  provisions  of  the  statute,  upon  which 
alone  the  claim  of  plaintiff  rests,  have  any 
application  and  its  suit  must  fall.  Rev.  St 
18»5.  art  45)»,  subd.  1.  Without  pretending 
to  discuss  seriatim  the  several  assignments 
of  error  and  the  proposition  thereunder,  we 
will  dispose  of  the  several  questions  which 
are  therein  presented. 

In  the  view  we  take  of  the  opinion  of  the 
Supreme  Court  of  this  stAte  in  the  case  of 
a,  C.  &  S.  F.  Ry.  Co.  V.  State  of  Texas,  97 
Tex.  274,  78  a  W.  495,  and  of  the  Supreme 
Court  of  the  United  States  in  the  same  case, 
204  U.  8.  403,  27  Sup.  Ct  860,  51  L.  Ed.  540. 
in  their  application  to  the  question  here  in- 
volved, we  are  relieved  of  the  necessity  of  a 
discussion  of  other  cases  either  of  our  own 
Supreme  Court  or  of  the  United  States  Su- 
preme Court — the  ultimate  authority  in  the 
decision  of  such  questions — upon  the  ques- 
tion involved,  as  it  is  presented  by  the  rec- 
ord. Nor  are  we  concerned  with  what  may 
appear  to  be  a  conflict  between  the  views 
there  expressed  and  earlier  decisions  of  ei- 
ther of  said  cburts.  We  would  feel  compel- 
led, in  fact  to  follow  decisions  of  our  own 
Supreme  Court  unless  such  decision  had  been 
overruled  by  some  later  decision  of  the  tri- 
bunal of  last  resort  in  such  cases  upon  the 
point  Involved.  Inasmuch,  however,  as  the 
federal  Supreme  Court  fully  approved  the 
decision  of  the  Supreme  Court  of  Texas  in 
the  case  cited,  and  as  we  have  been  referred 
to  no  later  decision  by  the  federal  Supreme 
Court,  which,  in  our  Judgment,  tends  to  Im- 
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peacb  the  doctrine  there  laid  down,  it  only 
remains  to  determine  whetlier,  upon  the  facts 
of  the  case  of  G.,  C.  &  S.  F.  By.  Co.  v.  State, 
supra,  the  rule  of  decision  there  announced 
is  applicable  to  the  facts  of  the  present  case. 
The  question  in  that  case  was  whether  the 
movement  of  the  two  cars  of  grain  from 
Tezaricana  in  Texas  to  Goldthwaite,  another 
point  in  Texas,  was  such  a  part  of  a  con- 
tinuous movement  from  Hudson,  S.  D.,  or 
more  properly  from  Kansas  City,  Mo.,  as  to 
constitute  the  former  shipment  an  interstate 
shipment.  If  the  grain  had  been  bought  by 
the  Hardin  Grain  Company  of  the  Harroun 
Commission  Company  at  Goldthwaite  for  de- 
'  Uvery  to  the  Hardin  Grain  Company  at  Tex- 
arkann,  the  latter  intending  the  grain  for  its 
purchaser  at  Kansas  City,  and  immediately 
upon  its  delivery  to  them  continuing  the  ship- 
ment to  Kansas  City,  with  only  such  inter- 
ruption as  would  be  necessary  to  transfer  the 
grain  to  another  carrier,  for  transportation 
under  a  new  and  different  contract  of  ship- 
ment or  bill  of  lading,  to  its  customer  at  Kan- 
sas City,  there  would  be  an  exact  parallel 
between  the  facts  of  that  case  and  of  this. 
That  it  made  no  difference,  in  determining 
whether  the  movement  between  Texarkana 
to  Goldthwaite  was  an  interstate  movement, 
whether  It  was  from  Kansas  City  to  Texar- 
kana, an  interstate  movement,  thence  to 
Goldthwaite  in  the  same  state,  or  from  Gold- 
thwaite to  Texarkana,  both  in  Texas,  thence 
to  Kansas  City,  outside  of  the  state,  is  shown 
by  the  following  quotation  from  the  opin- 
ion of  the  Supreme  Court  of  the  United 
States  In  the  cited  case:  "The  same  ques- 
tion may  be  looked  at  from  another  point  of 
view.  Supposing  a  car  load  of  goods  was 
shipped  from  Goldthwaite  to  Texarkana  un- 
der a  bill  of  lading  calling  for  only  that 
transportation,  and  supposing  tha£  the  laws 
of  Texas  required,  subject  to  penalty,  that 
such  goods  should  be  carried  in  a  particular 
kind  of  car,  can  there  be  any  doubt  that  the 
carrier  would  be  subject  to  the  penalty,  al- 
though it  should  appear  that  tbe  shipper*  in- 
tended after  the  goods  had  reached  Tex- 
arkana to  forward  them  to  some  other  place 
outside  the  state?  To  state  the  question  in 
other  words.  If  the  only  contract  of  ship- 
ment was  for  local  transportation,  would  the 
state  law  in  re8i)ect  to  the  mode  of  trans- 
portation be  set  one  side  by  a  federal  law  in 
resiject  to  interstate  transportation  on  the 
ground  that  the  shipper  intended  after  the 
one  contract  of  shipment  had  been  completed 
to  forward  the  goods  to  some  place  outside 
the  state?  Coe  v.  Errol,  116  U.  S.  517,  6 
Sup.  Ct.  475,  29  L.  Ed.  715." 

It  will  be  noticed  that  the  court  puts  the 
case  of  the  owner  and  shipper  himself  ship- 
ping the  goods  upon  a  bill  of  lading  calling 
for  transportation  from  one  point  to  another 
In  tbe  same  state.  Intending  himself  to  for- 
ward them  from  such  point  to  some  point 
without  the  state,  in  this  respect  going  fur- 
ther, probably,  than  the  Supreme  Court  of 
Texas.    Tbe  case  is  very  much  stronger  here 


against  the  view  that  the  movement  to  Sabine 
was  a  foreign  shipment,  in  that  the  further 
movement  of  the  lumber  after  reaching  Sa- 
bine was  a  matter  with  which  the  shipper, 
the  Sabine  Tram  Company,  had  nothing 
whatever  to  do,  and  which  was  never,  at 
any  time,  in  its  mind,  except  as  a  surmise  or 
general  Idea  that  Powell  Company  intended 
the  lumber  for  foreign  shipment,  after  deliv- 
ery to  them,  and  after  It  became  their  prop- 
erty, upon  payment  for  the  same  and  deliv- 
ery of  the  bills  of  lading.  We  make  no  ex- 
cuse for  the  follpwlug  extended  quotation 
from  the  opinion  of  Justice  Brewer,  speaking 
for  the  United  States  Supreme  Court  in  the 
Saute  F6  Railway  Company  Case,  as  what  Is 
said  is  so  apt  in  Its  application  to  the  facts 
of  the  present  case: 

"It  is  undoubtedly  true  that  the  char- 
acter of  a  shipment,  whether  local  or  Inter- 
state, Is  not  changed  by  a  transfer  of  title 
during  the  transportation.  But  whether  It 
be  one  or  the  other  may  depend  on  the  con- 
tract of  shipment  The  rights  and  obliga- 
tions of  carriers  and  shippers  are  reciprocal. 
The  first  contract  of  shipment  in  this  case 
was  from  Hudson  to  Texarkana.  During 
that  transportation  a  contract  was  made  at 
Kansas  City  for  the  sale  of  tbe  corn,  but 
that  did  not  affect  the  character  of  the  ship- 
ment from  Hudson  to  Texarkana.  It  was 
an  interstate  shipment  after  the  contract  of 
sale  as  well  as  before.  In  other  words,  the 
transportation  which  was  contracted  for, 
and  which  was  not  changed  by  any  act  of 
the  parties,  was  transportation  of  the  corn 
from  Hudson  to  Texarkana — that  is,  an  in- 
terstate shipment.  The  control  over  goods 
In  process  of  transportation,  which  may  be 
repeatedly  changed  by  sale,  is  one  thing;  the 
transportation  is  another  thing,  and  follows 
the  contract  of  shipment,  until  that  is 
changed  by  the  agreement  of  owner  and  car- 
rier. Neither  Harroun  nor  the  Hardin  Com- 
pany changed  or  offered  to  change  the  con- 
tract of  shipment,  or  tbe  place  of  delivery. 
The  Hardin  Company  accepted  the  contract 
of  shipment  heretofore  made  and  accepted 
the  corn  to  be  delivered  at  Texarkana— that 
Is,  on  the  completion  of  the  existing  contract 
When  the  Hardin  Company  accepted  the  corn 
at  Texarkana  the  transportation  contracted 
for  ended.  The  carrier  was  under  no  obli- 
gations to  carry  It  further.  It  transferred 
the  corn,  In  obedience  •  to  the  demands  of 
the  owner,  to  the  Texas  &  Pacific  Railway 
Company  to  be  delivered  by  It,  under  Its 
contract  with  said  owner.  Whatever  obliga- 
tions may  rest  upon  the  carrier  at  the  ter- 
minus of  its  transportation  to  deliver  to 
some  further  carrier.  In  obedience  to  the  In- 
structions of  the  owner.  It  is  acting  not  as 
a  carrier,  but  simply  as  a  forwarder.  No 
new  arrangement  having  been  made  for  the 
transportation,  the  com  was  delivered  to 
the  Hardin  Company  at  Texarkana.  What- 
ever may  have  been  the  thought  or  purpose 
of  the  Hardin  Company  in  respect  to  the 
further  disposition  of  tbe  com  was  a  teat- 
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ter  Immaterial  bo  far  bb  the  completed  trans- 
portation was  concerned.  In  this  respect 
there  Is  no  difference  between  an  interstate 
passenger  and  an  Interstate  transportation. 
If  Hardin,  for  Instance,  had  purchased  at 
Hudson  a  ticket  for  Interstate  carriage  to 
Tezarkana,  Intending  all  the  while  after 
he  reached  Texarkana  to  go  on  to  Oold- 
thwalte,  he  would  not  be  entitled  on  bis  ar- 
rival at  Texarkana  to  a  new  ticket  from  Tex- 
arkana to  Goldthwaite  at  the  proportionate 
fraction  of  the  rate  prescribed  by  the  Inter- 
state Commerce  Commission  for  carriage 
from  Hudson  to  Goldthwaite.  The  one  con- 
tract of  the  railroad  companies  baring  been 
finished,  he  must  make  a  new  contract  for 
his  carriage  to  Goldthwaite,  and  that  must 
be  subject  to  the  law  of  the  state  vithin 
which  that  carriage  was  to  be  made." 

The  facts  of  the  Santa  F6  Railway  Com- 
pany Case  are  thus  succinctly  stated  by  the 
Supreme  Court  of  Texas:  "The  substance 
of  the  facts  as  found  by  the  trial  court  and 
the  Court  of  Civil  Appeals  seems  to  us  to- 
be  these:  The  Hardin  Grain  Company,  do- 
ing business  in  Kansas  City,  Mo.,  having 
made  a  contract  with  parties  at  Goldthwaite, 
Tex.,  for  tbe  delivery  of  two  car  loads  of 
com  at  that  place,  in  order  to  comply  with 
their  undertaking,  contracted  to  purchase 
of  Harroun  Commission  Company,  who  were 
also  doing  business  at  Kansas  City,  Mo., 
and  had  an  agent  at  Texarkana,  Tex.,  the 
same  quality  of  com,  to  be  delivered  at  the 
point  last  named;  that  the  com  with  which ' 
tbe  Harroun  Commission  Company  proposed 
to  fulfill  their  contract  was  shipped  from 
South  Dakota  to  Texarkana,  Tex.,  through 
Kansas  City,  Mo.;  that  while  it  was  in 
transit  at  the  latter  place  tbe  Harroun  Com- 
mission Company  became  apprised  of  the 
fact;  that  the  com  was  delivered  at  Tex- 
arkana, Tex.,  in  accordance  with  the  agree- 
ment to  the  Hardin  Grain  Company,  who 
thereupon  shipped  it  in  tbe  same  cars,  with- 
out breaking  bulk,  over  the  Texas  &  Pacif- 
ic Railway  and  its  connecting  lines  to  Gold- 
thwaite, Texas. 

And  upon  these  facts,  in  disposing  of  the 
question  of  whether  they  constituted  inter- 
state shipment,  tbe  court  says:  "Here  the 
Harroun  Commission  Company,  the  orig- 
inal consignors,  were  the  owners  of  tbe  corn 
when  shipped  and  until  its  arrival  at  Tex- 
arkana and  delivery  there  to  the  Hardin 
Grain  Company  in  compliance  with  their 
contract  of  sale.  They  neither  intended  nor 
contemplated  any  shipment  beyond  tbe  point 
to  which  it  was  consigned.  When  the  corn 
was  delivered  to  them  at  Texarkana,  the 
contract  on  the  part  of  the  carriers  was  per- 
formed and  the  carriage  so  far  was  at  an 
end.  Even  had  they  known  that  the  buyers 
intended  to  have  the  corn  transported  to 
a  further  point  in  Texas,  we  fail  to  see  that 
it  would  have  altered  the  case.  Having 
ceased  to  be  the  owners  of  the  com  upon 
its  delivery  to  the  Hardin  Grain  Company 
at  Texarkana,  as  contemplated  in  their  con- 


tract, they  had  no  further  control  over  It, 
nor  had  they  any  further  concern  with  it." 
As  said  by  the  Supreme  Court  of  the  Unit- 
ed States  In  its  opinion.  It  made  no  differ- 
ence that  tbe  title  to  tbe  property  was  trans- 
ferred during  the  course  of  its  transporta- 
tion, niat  fact  did  not  affect  the  character 
of  the  movement  as  evidenced  by  the  terms 
of  the  shipping  contract.  As  a  reason  for 
holding  that  tbe  contract  of  shipment  alone 
was  to  be  looked  to,  in  determining  the  char- 
acter of  the  transportation.  Justice  Brewer 
says:  "It  must  further  be  remembered  that 
no  bin  of  lading  was  Issued  from  Texarkana 
to  Goldthwaite  until  after  the  arrival  of 
the  com  at  Texarkana,  the  completion  of 
the  first  contract  for  transportation,  and 
the  acceptance  and  payment  by  the  Hardin 
Company.  In  many  cases  It  would  work 
the  grossest  injustice  to  a  carrier  If  it  could 
not  rely  on  the  contract  of  shipment  it  has 
made,  know  whether  it  was  bound  to  obey 
the  state  or  federal  law,  or,  obeying  the 
former,  find  itself  mi;lcted  in  penalties  for 
not  obeying  the  law  of  tbe  other  Jurisdic- 
tion, simply  because  tbe  shipper  intended  a 
transportation  beyond  that  specified  in  tbe 
contract.  It  must  be  remembered  that  there 
is  no  presumption  that  a  transportation, 
when  commenced.  Is  to  be  continued  beyond 
the  state  limits,  and  the  carrier  ought  to 
be  able  to  depend  upon  tbe  contract  which 
it  has  made,  and  must  conform  to  the  lia- 
bility imposed  by  that  contract"  And  this 
applies  with  much  more  force  to  the  facts 
of  the  present  case,  where  it  is  sought  by 
appellants  to  determine  the  character  of 
the  shipment,  not  by  the  Intentions  of  the 
shipper  and  the  owners  of  the  lumber,  but 
by  tbe  intentions  of  tbe  consignee,  who  in 
fact  had. nothing  to  do  with  the  shipping 
contract  when  made.  This  does  not,  to 
any  extent,  affect  the  doctrine  announced 
In  Coe  V.  Errol,  116  U.  S.  51T,  6  Sup.  Ot.  475, 
20  Ii.  Ed.  715,  that  goods  become  tbe  subject 
of  interstate  commerce  and  pass  beyond  the 
Jurisdiction  of  the  state  when  they  have 
been  shipped,  or  entered  with  a  common  car- 
rier for  transportation  to  another  state,  or 
have  been  started  upon  such  transportation 
in  a  continuous  route  or  Journey.  The  ef- 
fect of  this  is  that  the  giuln  did  not  b^n 
its  joumey  to  Goldthwaite  until  delivery 
to  the  carrier  at  Texarkana  for  carriage  to 
that  point,  as,  in  the  present  case,  the  lumber 
did  not  begin  its  Joumey  to  a  foreign  port 
until  the  carriage  from  Rullfl  to  Sabine  bad 
terminated. 

To  us  it  seems  utterly  unreasonable  to  hold 
that  the  character  of  this  shipment  of  lumber 
by  the  owner  from  one  point  in  Texas  to 
another  point  in  the  same  state,  there  to  be 
delivered  to  its  own  order,  under  a  shipping 
contract  which  was  completely  performed  by 
delivery  at  the  point  of  destination  under  the 
shipper's  contract,  should  be  determined  by 
the  intention  of  the  consignee  as  to  its  future 
disposition.  If,  by  allowing  the  terms  of  a 
shipping  contract,  In  a  case  of  this  kind,  to 
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determine  whether  the  transportation  shall 
come  under  the  protection  of  the  laws  of 
Congress  as  Interstate  commerce,  would  place 
It  In  the  power  of  the  owner  of  property  to 
control  this  matter,  we  must  confess  that  we 
can  see  no  harm  in  tills,  nor  any  violation  of 
the  spirit  or  purpose  of  the  provision  of  the 
federal  Constitution  reserving  to  Congress  the 
power  to  regulate  commerce  between  the 
states  and  with  foreign  nations,  and  the  laws 
passed  in  pursuance  thereof.  Nor  do  we  think 
that  this  case  can  be  distinguished  from  the 
Santa  F€  Railway  Company  Case  on  the 
ground  that  that  case  Involved  the  question 
of  an  Interstate  or  intrastate  shipment  while 
this  involves  the  question  of  a  foreign  or 
intrastate  shipment  The  difference  between 
the  authority  of  the  Interstate  Commerce 
Commission  over  interstate  traffic  and  foreign 
traffic  in  that  It  has  control  only  over  such 
foreign  traffic  to  and  from  the  port,  and  not 
over  the  ocean  carriage,  does  not  at  all  af- 
fect the  applicability  of  the  doctrine  announc- 
ed In  this  case,  which  must  be  governed  by 
the  same  rules  as  if  the  lumber  was  intended 
by  Powell  Company  for  shipment  to  another 
state.  Instead  of  to  a  foreign  country  not 
adjacent  to  the  United  States. 

We  conclude  that  the  trial  court  rightly 
held  that  upon  the  undisputed  evidence  the 
shipment  was  an  Intrastate  shipment,  and 
governed  by  the  rates  prescribed  by  the  Rail- 
road Commission  of  Texas. 

Appellants  presented  a  plea  in  abatement,  to 
the  effect,  in  substance,  that  under  the  provi- 
sions of  arUcle  4568,  Rev.  St  1893,  complaint 
must  first  be  made  to  the  Railroad  Commis- 
sion of  Texas  of  such  violation  of  law  as  is 
here  complained  of,  and  that  there  must  first 
be  a  determination  by  the  Commission  that 
the  rate  charged  is  in  violation  of  law,  before 
suit  can  be  instituted  in  the  courts  to  recover 
for  such  violation.  Appellee  excepted  to  such 
plea,  and  the  court  sustained  the  exception 
and  overruled  the  plea,  and  the  ruling  Is  as- 
signed as  error.  There  is  no  merit  in  the 
assignments,  and  they  are  overruled. 

If  it  had  been  intended  by  the  Legislature 
that  complaint  must  first  be  made  to  the 
CoDunlssIon  befdre  suit  could  be  instituted 
In  the  courts  to  recover  overcharges  for 
freight,  we  think  such  intention  would  have 
been  more  clearly  expressed  than  is  done  In 
this  article  of  the  statute,  which  merely  pro- 
vides that  such  complaint  may  be  made  to 
the  Commission.  It  is  provided  by  the  stat- 
ute that  If  upon  bearing  of  such  complaint  it 
Is  found  that  there  has  been  a  Tiolation  of 
the  law,  the  Commission  shall  first  determine 
it  the  same  was  willful.  If  not  willful  the 
offending  company  shall  be  called  upon  to 
satisfy  the  damage  done  to  the  complainant 
If  this  is  not  done,  or  if  the  violation  Is  found 
to  be  willful,  the  Commission  shall  institute 
proceedings  to  collect  the  statutory  penalties 
due  to  the  state,  which  are  separate  and  dis- 
tinct from  those  allowed  the  complainant. 
It  is  further  provided  that  this  procedure 
shall  not  abridge  nor  affect  the  right  of  any 


person  to  sue  for  any  penalty  that  may  be 
due  any  person  under  the  provisions  of  law. 
ArUcle  4575,  Rev.  St  1895,  under  which  this 
suit  Is  brought,  authorizes  suits  by  any  per- 
son Injured  for  his  damages  and  also  for  the 
penalties  provided.  We  cannot  agree  with 
appellants  that  by  the  express  provisions  of 
the  latter  part  of  article  4575,  saving  the 
right  to  sue  for  penalties,  It  was  intended 
to  limit  the  right  thus  reserved  to  sue  for 
statutory  penalties,  and  by  Implication  to  pro- 
hibit suits  for  recovery  of  the  actual  damages. 
No  express  provision  of  the  statute  is  neces- 
sary to  give  to  the  person  injured  by -a  vio- 
lation of  the  law  the  right  to  sue  for  and  re- 
cover his  actual  damages  for  the  injury,  and 
it  was  probably  not  thought  necessary  to 
reserve  such  right,  or  to  provide  specially 
that  it  should  not  be  abridged  by  the  provi- 
sions of  article  4568,  with  regard  to  a  hear- 
ing before  the  Railroad  Commission.  It 
would  be  most  unreasonable  to  require  an 
injured  person  to  first  apply  to  the  Commis- 
sion before  suing  for  his  actual  damages, 
but  to  leave  him  free  to  sue  for  the  statutory 
penalties,  and  such  was  not  the  Intevtion 
of  the  Legislature. 

Under  the  provisions  of  the  statute  appellee 
was  not  limited  to  the  recovery  of  one  single 
penalty,  but  was,  we  think,  under  article 
4581,  with  regard  to  cumulative  penalties, 
entitled  to  recover  for  each  separate  violation 
of  the  law,  or  each  s^arate  act  of  extortion 
as  defined  by  article  4573.  In  view  of  arti- 
cle 4581,  which  was  intended  to  provide  ex- 
pressly for  the  cumulation  of  penalties  for 
separate  violations  of  the  law,  the  authorities 
cited  by  appellants  in  support  of  their  prop- 
osition under  the  fourth,  fifth,  and  sixth  as- 
signments of  error  have  no  application.  As 
each  act  of  extortion  is  distinct  and  com- 
plete in  itself,  for  which  the  statute  provides 
a  penalty,  and  gives  a  right  of  action  for  the 
recovery  thereof,  where  there  is  more  than 
one  such  act,  to  the  Injury  of  any  person, 
recovery  may  be  had  in  one  suit  for  the  pen- 
alty provided  for  each  act  Nor  would  such 
construction  of  the  act  render  it  violative  of 
section  13,  art.  1,  of  the  Constitution  of  the 
state  prohibiting  the  imposition  of  excessive 
fines.  State  of  Texas  v.  Laredo  Ice  Co.,  96 
Tex.  461,  73  S.  W.  951.  Such  a  construction 
of  the  statute  does  not  violate  the  provisions 
of  the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  that  no  person 
shall  be  deprived  of  his  property  without  due 
process  of  law,  nor  be  denied  the  equal  pro- 
tection of  the  law. 

Appellants  by  their  answer  allege  as  de- 
fense that  the  rate  prescribed  by  the  Rail- 
road Commission  was  unreasonably  low  and 
insufficient  to  afford  them  reasonable  com- 
pensation for  the  services  performed  and 
required,  and  was  confiscatory,  that  section- 
5,  p.  58,  a  51,  of  the  act  of  1881  (article  4564, 
Rev.  St  18^)  properly  construed  was  not  In- 
tended to  abridge  their  right  to  make  such 
defense  in  this  suit,  but  if  it  be  so  construed, 
then  it  was  violative  of  section  1  of  the  four- 
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teenth  amendment  of  the  Constitution  of  the 
United  States,  In  that  thereby  appellants 
were  denied  the  equal  protection  of  the  laws. 
The  section  of  the  act  referred  to  Is  as  fol- 
lows, and  Is  set  out  In  full  in  the  answer:  "In 
all  actions  between  private  parties  and  rail- 
way companies  brought  under  this  law,  the 
rates,  charges,  rules,  orders,  regulations  and 
classifications  prescribed  by  said  Commis- 
sion, before  the  institution  of  such  action, 
shall  be  held  conclusive,  and  deemed  and 
accepted  to  be  reasonable,  fair  and  Just,  and 
in  such  respects  shall  not  be  controverted 
therein  until  finally  found  otherwise  in  a 
direct  action  brought  for  that  purpose  in  the 
manner  prescribed  by  sections  6  and  7  here- 
of." It  seems  clear  that  the  act  referred  to 
was  expressly  intended  to  apply  to  such  a  case 
as  is  presented  by  this  petition.  Its  purpose 
is  clear  and  unmistakable.  Careful  provision 
is  made  by  sections  6  and  7  of  the  act  (arti- 
cles 4565,  4566,  Rev.  St.  1895),  for  the  institu- 
tion and  speedy  trial  and  final  disposition 
of  actions  against  the  Railroad  Ck>mniisaion 
by  any  railroad  company,  or  other  party  at 
Interest,  who  may  be  dissatisfied  with  any 
rate,  classification,  rule,  charge,  order,  act, 
or  regulation  adopted  by  the  Commission, 
to  determine  whether  the  same  is  unreason- 
able or  unjust.  In  this  way  a  uniform  rule 
is  established,  binding  upon  the  railroad  com- 
pany and  shipper  alike,  and  it  was  not  open 
to  either  the  shipper  or  the  railroad  company 
to  say  that  any  rate,  rule,  classification,  or 
regulation  adopted  by  the  Commission  was 
unjust  or  unreasonable  until  it  was  so  de- 
clared in  such  a  proceeding  against  the  Rail- 
road Commission.  But  it  must  be  borne  in 
mind  that  a  direct  and  appropriate  proceed- 
ing was  provided  In  the  courts  of  tlJe  coun- 
try through  which  this  question  might  be  de- 
termined after  full  hearing  of  all  parties, 
and  in  this  the  statute  in  question  is  vitally 
different  from  that  held  unconstitutional  in 
Railway  v.  Minnesota,  134  U.  S.  418,  10  Sup. 
Ct  462,  33  li.  Ed.  970.  We  are  unable  to 
conceive  in  what  way  this  statute  can  be 
said  to  deprive  appellants  of  the  equal  pro- 
tection of  the  law. 

There  is  no  logical  ground,  so  far  as  the 
application  of  the  statute  is  concerned,  to 
distinguish  a  rate  which  is  unreasonable  be- 
cause it  does  not,  after  paying  the  expense 
of  the  service,  afford  at  least  some  profit  on 
the  investment,  to  which  the  railroad  com- 
panies are  entitled,  and  a  rate  which  is  un- 
reasonable and  unjust  in  that  It  does  not 
return  to  the  carrier  the  actual  cost  of  the 
service,  and  which  is  on  that  account,  as 
stated  by  appellants,  confiscatory;  between 
a  rate  which  barely  returns  the  actual  cost 
of  the  service,  and  a  rate  which  returns  less 
than  that.  A  rate  is  unjust  and  unreason- 
able in  the  one  case  as  well  as  In  the  other. 
There  Is  only  a  dlfFerence  in  the  degree  of 
unreasonableness.  An  Infinitesimal  fraction 
of  a  cent  might  determine  whether  a  rate 
was  simply  unreasonable,  or  so  unreasonable 
u  to  be  what  appellants  term  confiscatory. 


It  is  no  defense  to  appellee's  claim  either 
for  the  overcharge  or  the  statutory  penalties 
that  appellants  may  have  been  innocently 
mistaken  as  to  their  belief  that  under  the 
facts  existing  with  regard  to  this  shipment 
they  bad  a  right  to  charge  the  interstate  or 
export  rate.  To  allow  such  a  defense  would 
practically  nullify  the  statute.  The  statute 
(article  4575)  provides  that  the  railroad  com- 
pany shall  not  be  liable  for  the  penalties 
therein  provided.  If  it  Is  shown  that  the  over- 
charge was  unintentionally  and  innocently 
made  through  a  mistake  of  fact.  The  over- 
charges here  complained  of  were  not  so  made. 
Every  material  fact  with  regard  to  these  ship- 
ments which  could  affect  or  determine  their 
character  as  intrastate  oi"  export,  were  as 
well  known  to  appellants  at  the  time  the  ov- 
ercharges were  made  as  they  are  now.  There 
was  no  substantial  dispute  upon  the  trial  as 
to  these  facts,  and  appellants  Justify  the 
charges  made  upon  the  existence  of  these 
facts.  Whether  they  constituted  an  export 
shipment  or  an  Intrastate  shipment  was  pure- 
ly a  question  of  law,  not  even  a  mixed  ques- 
tion of  law  and  fact  As  to  this  question  of 
law,  the  appellants  were  mistaken.  It  Is 
probably  a  harsh  rule  which  makes  them  li- 
able for  heavy  penalties,  Imposed,  not  for 
compensation,  but  for  punishment.  If  they 
acted  under  such  excusable  mistake,  even 
of  the  law,  but  it  Is  so  written,  and  we  know 
of  no  rule  of  Judicial  action  which  would  au- 
thorize us  to  set  aside  the  plain  provision  of 
the  statute  to  avoid  what  may  be  the  harsh 
consequences  of  Its  enforcement  in  the  partic- 
ular case.  Courts  of  equity  have  sometimes 
relieved  parties  of  the  consequences  of  a  mis- 
take of  law,  sometimes  under  the  thin  dis- 
guise of  declaring  it  a  mixed  question  of  law 
or  fact,  and  sometimes  without  even  this  dis- 
guise. Swedesboro  Building  &  Loan  Ass'n  v. 
Gans  et  al.,  65  N.  J.  Eq.  132,  55  AU.  82; 
Ramsey  v.  Allison,  64  Tex.  703 ;  Moreland  v. 
Atchison,  19  Tex.  309.  But  there  Is  no 
room  for  the  exercise  of  this  equity  Juris- 
diction of  the  court  In  the  matter  of  the  en- 
forcement of  the  plain  provisions  of  this  stat- 
ute, which  expressly  provides  that,  for  a  mis- 
take of  fact  appellants  may  be  relieved  of 
the  penalties,  and,  impliedly,  that  for  a  mis- 
take of  law-  they  shall  not  be. 

Appellants  exaggerate,  we  think,  the  dan- 
ger they  were  in  of  being  mulcted  in  penalties 
for  violation  of  the  interstate  commerce  act 
of  Congress  If  they  had  charged  the  State 
Commission  rate.  That  article,  it  Is  true, 
prescribes  a  heavy  penalty  for  charging  more 
or  less  than  the  rate  filed  with  the  Interstate 
Commerce  Commission,  but  only  when  such 
violation  is  willful,  which  it  could  not  have 
been  held  to  be  In  this  case.  That  seems  to 
us  to  be  the  more  Just  and  reasonable  rule, 
but  the  Legislature  has  thought  proper  to  en- 
force the  penalties  In  all  cases  of  overcharge 
except  when  made  under  a  mistake  of  fact, 
whether  or  not  done  under  such  circumstan- 
ces as  would  render  the  act  willful. 

It  appears  that  the  agent  of  appellant 
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the  Texas  &  New  Orleans  Railroad  Company, 
at  Sabine,  had  allowed  expense  bills  to  accu- 
mulate in  his  hands,  instead  of  making  his 
demand  and  collecting  the  freight  charges  on 
each,  and  In  this  way  on  5  several  occasions 
be  bad  demanded  and  collected  such  charges, 
on  the  expense  bills  in  bis  hands.  The  trial 
court  concluded,  as  a  matter  of  law,  that  this 
rendered  appellant  liable  for  5  several  pen- 
alties only  under  the  law,  and  so  instructed 
the  jury.  Appellee  contends  that  each  ship- 
ment, of  which  there  were  24  on  as  many 
several  days,  constituted  a  separate  and  dis- 
tinct offense  under  articles  4573-4575,  for 
wblch  appellant  was  liable,  and  requested  a 
special  charge  to  that  effect,  which  was  re- 
fused. The  correctness  of  this  action  of  the 
court  Is  presented  by  an  appropriate  cross-as- 
signment of  error  by  appellee.  We  agree 
with  appellee  as  to  this  contention,  and  that 
under  the  undisputed  evidence  appellant  is 
liable  for  penalties  of  not  less  than  $125  nor 
more  than  $500  upon  each  of  the  24  separate 
shipments.  This  would  ordinarily  require  a 
reversal  of  the  judgment  and  that  the  cause 
be  remanded  upon  appellee's  cross-hsslgn- 
ment  of  error,  in  order  that  it  might  be  de- 
termined in  the  trial  court  what  amount  of 
penalties,  as  between  the  maximum,  should 
be  recovered.  But  appellee  agrees  that.  In 
the  event  their  cross-assignment  of  error  be 
sustained,  this  court  may  render  judgment 
for  the  minimum  penalty  In  each  case.  In- 
asmuch as,  under  our  view  of  the  law,  we 
would  be  required  to  remand  the  cause 
with  Instructions  to  determine  what  amount 
should  be  adjudged  to  appellee  for  the  24  vi- 
olations of  the  law,  under  which  appellant 
could  not  be  adjudged  liable  for  less  than 
$1%  for  each  of  the  24  infractions  of  the 
law,  for  which  appellee  agrees  that  we  may 
render  judgment  instead  of  remanding  the 
cause,  the  judgment  will  be  reformed  on  ap- 
pellee's cross-assignment,  and  here  rendered 
In  appellee's  favor  .  against  appellants  for 
|1,78&33,  being  the  amount  of  the  over-charg- 
es, and,  in  addition,  for  a  penalty  of  $125  for 
each  of  the  24  separate  shipments;  aggre- 
gating $3,000. 

We  have  carefully  examined  each  of  the 
several  assignments  of  error  presented  by 
appellants  and  the  several  propositions  there- 
under, and,  while  each  of  them  has  not  been 
discussed  In  this  opinion,  our  conclusion  is 
that  none  of  them  present  any  ground  for  re- 
versing the  judgment,  and  tbey  are  sever- 
ally overruled. 

The  judgment  Is  reformed  and  aflSrmed  as 
herein  Indicated. 

On  Motion  of  Appellant  for  Rehearing  and 
Additional  Findings  of  Fact,  and  of  Ap- 
pellee to  Correct  Findings  of  Fact 

We  are  requested  by  both  parties  to  cor- 
rect onr  findings  of  facta  In  some  particulars 
and  for  additional  findings,  and,  in  deference 
to  such  request,  we  desire  to  correct  the  flnd- 
taigg  made  and  to  make  additional  findings, 


in  what  we  regard,  however,  as  unimportant 
and  immaterial  particulars,  in  no  way  affect- 
ing any  of  the  questions  presented  and  de- 
cided on  this  appeal.    We  find  as  follows: 

Powell  &  Co.  purchased  lumber  from  other 
mills  in  Texas,  with  which  to  supply  its  said 
sales  in  part ;  It  did  not  know  when  any  par- 
ticular car  or  stick  of  lumber  left  Rullff,  Into 
which  ship  or  to  what  particular  destination 
it  would  ultimately  go,  or  on  which  sale  It 
would  be  applied;  this  not  being  found  out 
until  its  agent,  Flanagan,  Inspected  the  in- 
voice mailed  to,  and  received  by  him,  after 
shipment.  Upon  Inspection  of  the  Invoice, 
he  determined  from  the  character  of  the 
lumber  described  whether  it  was  suited  for 
one  cargo  or  the  other.  The  lumber  remain- 
ed, after  arrival,  In  the  slips  or  on  the  dock 
from  1  to  30  days,  until  a  ship  chartered  by 
Powell  &  Co.  arrived,  when  that  company  se- 
lected out  the  lumber  suited  for  that  cargo, 
and  shipped  it  forward  to  the  destination  for 
which  Powell  &  Co.  intended  it. 
I  We  withdraw  our  finding  that  the  rules 
and  orders  of  the  Texas  Railroad  Commis- 
sion would  allow  a  switching  charge  of  $1.50 
per  car  on  domestic  shipments.  The  only  tes- 
[  timony  we  can  find  on  this  point  is  that  of 
witness  Beard,  general  freight  agent  of  the 
Texas  &  New  Orleans  Railroad  Company, 
'  that  "the  Texas  rate  for  switching  these 
I  cars  would  have  beeu  $1.50  per  car — that  Is, 
I  If  Powell  &  Co.  owned  the  docks— if  it  was 
shipped  to  the  warehouse  owned  by  consign- 
ees or  his  place  of  business."  This  testimony 
does  not  authorize  the  general  finding  on  this 
point  made  by  us. 

The  freight  rate  due  under  the  tariff  on 
file  with  the  Interstate  Commerce  Commis- 
sion and  collected  on  these  shipments  was  15 
cents  per  100  pounds,  and,  under  this  rate, 
the  services  rendered  without  other  charge 
included  switching  from  Sabine  station  to 
the  docks,  7  days*  free  time  exclusive  of  Sun- 
days within  which  to  unload  the  lumber 
from  the  car  and  30  days'  free  storage  of  the 
lumber  upon  the  docks  at  the  wharves  or  in 
the  slips  belonging  to  the  Texas  &  New  Or- 
leans Railroad  Company.  W.  A.  Powell  & 
Co.,  Limited,  availed  Itself  of  all  these  serv- 
ices and  privileges  which  were  stipulated 
for  by  the  Interstate  Commerce  Commission 
tariff  and  included  in  the  15-cent  rate  charg- 
ed on  export  freight. 

There  is  not  now,  and  was  not  at  the  time 
these  shipments  moved,  any  local  market  for 
lumber  at  Sabine,  the  population  of  which 
place  does  not  exceed  60  in  number.  Appel- 
lees have  never  done  any  local  business  at 
that  point  For  the  year  1905  there  was  ex- 
ported through  the  port  of  Sabine  14.667,670 
feet  of  lumber ;  for  the  year  1906,  39,554,000 
feet  The  shipments  tn  controversy,  together 
with  other  shipments  of  lumber  to  Sabine 
and  Sabine  Pass,  constitute  a  large  and  con- 
stantly recurring  course  of  foreign  commerce 
passing  out  through  the  port  of  Sabine. 
The  motion  for  rehearing  Is  overruled. 
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BUROIE  T.  BAIIiEY. 
{Supreme  Court  of  Arkansas.    July  12,  1909.) 

1.  BviDENCB  (8  443»)— Pabol  Evidence  Vabt- 
iNa  Wbitten  Contbact— Separate  Subbk- 

QCENT  AGBEEMENT. 

B.  sold  his  business  and  stock  in  trade  to 
J.,  trho  sold  to  R.,  who  agreed  to  assume  and 
pay  J.'b  indebtedness  to  B.  On  the  same  day  B. 
and  R.  entered  into  an  agreement,  also  in  writ- 
ing, reciting  the  sale,  and  that,  in  consideration 
of  R.'s  covenant  to  assume  and  pay  J.'s  indebt- 
edness, B.  released  J.  from  all  liability  thereon. 
J.,  having  paid  a  judgment  recovered  against 
him  by  a  creditor  for  goods  used  in  the  busi- 
ness, sued  B.  and  R.,  claiming  that  he  had  sur- 
rendered the  business  to  B.  on  the  latter's  agree- 
ing to  pay  ail  indebtedness,  including  that  due 
the  judgment  creditor,  and  that  on  the  same  day 
B.  traded  the  business  to  R.  for  a  sum  in  ex- 
cess of  the  amount  due  B.,  which  excess  was 
to  cover  the  outstanding  bills  and  to  pay  for 
soma  goods  used  by  J.  in  his  business  which 
were  not  covered  in  the  original  trade  between  J. 
and  B.  Beld,  that  testimony  to  substantiate  such 
claim  and  to  show  that  the  sale  was  made  by  B. 
to  R.,  and  that  B.  agreed  to  pay  the  debts  in- 
curred by  J.  in  running  the  business,  did  not 
vary  or  contradict  the  written  contracts,  and 
was  admissible  as  tending  to  show  a  separate 
and  independent  verbal  contract  between  B. 
and  J. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  {  443.»] 

2.  FsAUDB,  Statute  ot  (123*)— Agbeemewtto 
Answeb  fob  Default  of  Anotheb. 

The  agreement  was  not  a  collateral  under- 
taking on  the  part  of  B.  to  answer  for  the  de- 
fault of  J.,  but  was  an  original  one  for  a  valu- 
able consideration,  and  was  not  required  to  be  in 
writing. 

(EM.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  {  23.*] 

3.  Tbial  (8  140*)— Tbitth  of  Testikokt— 
Questions  fob  Jubt. 

The  question  of  the  truth  or  falsity  of  tes- 
timony is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  TriaT,  Cent 
Dig.  18  334,  335;    Dec.  Dig.  8  140.*] 

Appeal  from  Circuit  Court,  Chicot  County ; 
H.  W.  Wells,  Judge. 

Action  by  L.  &  E.  Wertbelmer  against 
li.  C.  Jackson,  wherein  Jackson  filed  a  cross- 
complaint  against  H.  F.  Bailey  and  another 
There  was  a  Judgment  fn  favor  of  the  Werth- 
eimers  against  Jackson,  and  in  favor  of  Jack- 
son against  Bailey  and  his  codefendant,  and 
from  such  judgment  Bailey  appealed.  Jack- 
son having  died,  Samuel  Burgle  was  appoint- 
ed special  administrator  to  conduct  the  suit. 
Reversed  and  remanded. 

Harry  E.  Cook,  for  appellant  E.  A.  Bolton 
and  Wm;  Kirten,  for  appellee. 

HART,  J.  On  the  24th  day  of  November, 
1905,  Li.  &  B.  Wertheimer  brought  suit  be- 
fore a  justice  of  the  peace  in  Chicot  coun- 
ty against  U  O.  Jackson  for  $292.50  alleged 
to  be  due  them  by  Jackson  for  whisky  and 
other  merchandise  sold  to  him.  Jackson  an- 
swered and  admitted  the  indebtedness.  He 
also  filed  a  cross-complaint  against  H.  F. 
Bailey  and  Gaines  Robinson,  alleging:  That 
he  had  purchased  the  license,  stock  of  goods, 


and  place  of  business  of  said  H.  F.  Bailey  for 
the  sum  of  $4,812.20,  on  which  he  had  paid, 
in  three  monthly  installments,  $1,800;  that, 
becoming  dissatisfied  with  the  business  and 
aware  that  he  bad  paid  a  grossly  excessive 
price  for  same,  he  surrendered  to  said  Bailey 
the  said  business,  in  which  he  had  Invested 
$300  of  his  own  money,  and  turned  over  to 
the  said  Bailey  $230  that  he  had  cash  In  the 
bank  at  the  time,  submitting  to  the  said 
Bailey  Invoices  of  all  goods  purchased  and 
all  unpaid  bills;  that  in  consideration  of 
his  surrendering  said  business  and  all  of 
his  Interest  in  the  $300  of  his  personal  funds 
Invested  therein,  and  the  $230  check  for  cash 
in  bank,  the  said  Bailey  then  and  there  agreed 
to  assume  and  pay  off  the  outstanding  indebt- 
edness of  Jackson,  consisting  of  the  claim  of 
the  Wertheimers  and  another  small  claim 
amounting  to  less  than  $30.  He  further  al- 
leged in  his  cross-complaint  tliat  Bailey  had 
on  the  same  day  traded  said  business  to 
Oalnes  Robinson  for  a  sum  amounting  to 
$3,544.20,  being  $815  in  excess  of  the  amount 
due  Bailey  from  Jackson,  which  said  ex- 
cess was  to  cover  the  outstanding  bills  and 
to  pay  for  some  goods  used  by  Jackson  in  his 
business,  which  were  not  covered  in  the  orig- 
inal trade  between  Jackson  and  Bailey.  He 
asked  that  he  be  granted  judgment  against 
Bailey  and  Robinson  for  the  sum  of  $292.50, 
the  amount  claimed  by  the  Wertheimers.  On 
November  29th  Bailey  answered  the  cross- 
complaint,  denying  that  he  assumed  the  un- 
paid bills  of  Jackson,  including  that  of  the 
Wertheimers,  and  alleging  that  Jackson  had 
on  his  books  outstanding  accounts  amounting 
to  about  twice  as  much  as  Jackson  owed  for 
goods,  and  that  the  assumption  was  by  Hol>- 
inson,  and  not  by  himself,  Bailey,  and  fur- 
ther undertakes  to  account  for  the  $815 
excess,  in  which  he  includes  $320  for  four 
months'  rent,  being  for  the  months  of  Sep- 
tember, October,  November,  and  December, 
1905,  when  Jackson  surrendered  possession 
of  the  premises-  on  September  6th  delivering 
the  same  into  the  possession  of  H.  F.  Bailey, 
who  placed  Gaines  Robinson  In  possession. 
The  court  rendered  Judgment  in  favor  of  tt. 
&  E.  Werthelmer  against  L.  G.  Jackson  for 
$292.50,  and  rendered  Judgment  on  the  crosa- 
complaint  in  favor  of  L.  C.  Jackson  and 
against  H.  F.  Bailey  and  Oaines  Robinson  for 
the  same  amount  From  this  judgment  Bail- 
ey appealed  to  the  circuit  court  giving  bond, 
with  Jno.  G.  B.  Simms  as  surety. 

Execution  was  issued  on  the  Judgment  in 
favor  of  Werthelmer  and  against  Jackson, 
the  same  was  stayed  for  six  months,  and  then 
paid  by  Jackson  and  his  sureties.  During  hla 
lifetime  Jackson  assigned  and  transferred 
his  judgment  against  Bailey  to  Samuel  Bur- 
gle and  Samuel  Epstein,  who  had  advanced 
him  money,  and  upon  his  death,  same  having 
been  suggested  to  the  court  Samuel  Burgle 
was  appointed  special  administrator  to  con- 
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dnct  the  snit  in  tbe  drcnlt  court  In  the  circuit  - 
conrt  the  cause  was  treated  by  the  parties  as 
a  suit  by  Jackson  against  Bailey  for  |292.60, 
tbe  amount  which  h.  &  B.  Werthelmer  had 
recorered  against  him. 

Jackson  Introduced  in  evidence  the  original 
contract  of  purchase  from  Bailey  to  him. 
It  reads  as  follows:  "This  agreement  be- 
tnreen  H.  F.  Bailey  &  Co.,  of  the  first  part, 
and  li.  C.  Jackson,  of  the  second  part,  wlt- 
nessetb:  Said  first  parties  hereby  sell  and 
transfer  to  second  party  all  its  stock  of 
whisky,  beer,  cigars  and  fixtures,  unexpired 
license  at  cost,  with  10  per  cent,  added  as 
cost  of  carriage  on  said  stock.  This  sale  is 
conditional  and  considered  as  a  lease  during 
the  period  of  installment  payments  herein 
agreed  upon,  and  said  business  Is  to  continue 
tinder  the  old  firm  name  and  by  Jackson  as 
agent.  Said  Jackson  shall  pay  for  said  prop- 
erty In  equal  monthly  installments  at  the 
end  of  each  month,  beginning  June  the  Ist 
next.  The  amount  to  be  specified  in  tbe 
notes  to  be  fixed  by  the  invoice  of  said  prop- 
erty, and  said  notes  and  invoice  are  a  part  of 
this  contract  Said  Jackson  agrees  to  pay 
the  rent  due  by  the  said  first  parties  at  the 
rate  of  $100  per  month  in  advance,  and  to 
have  possession  of  all  rented  property.  Said 
Jackson  agrees  to  conduct  an  orderly  busi- 
-ness,  and  if  he  fails  so  to  do  to  return  said 
property  to  first  party.  Said  first  parties 
agree  to  aid  and  assist  in  every  way  they 
can  to  secure  said  business  to  be  a  success, 
and  if  the  trade  of  tbe  business  becomes  at 
any  time  so  dull  as  to  hinder  second  party 
in  his  monthly  payments,  first  party  agrees 
to  extend  same  a  reasonable  time.  Said 
second  party  agrees  to  use  from  the  ware- 
house of  the  first  party  exclusively  such 
goods  as  are  stored  therein,  and  pay  cost 
for  the  same  or  cost  and  10  per  cent  carriage 
as  they  are  withdrawn  and  needed  by  second 
party  in  the  business.  It  is  understood  the 
hivolce  of  the  stock  of  goods  and  fixtures, 
which  are  situated  in  the  Robinson  building, 
and  which  are  the  goods  leased  hereby, 
amotmt  to  $4,812.50,  and  tbe  unexpired  li- 
cense amounts  to  $800,  the  second  parties' 
notes  are  eight  In  number,  and  for  $601.- 
50  each,  and  when  said  notes  are  paid,  the 
property  belongs  to  the  said  Jackson,  and 
said  Bailey  &  Co.  will  execute  a  bill  of  sale 
for  all  the  same  and  all  of  said  notes  draw 
8  per  cent  Interest  from  date  until  paid. 
The  ]ug8  and  bottles  are  Included  in  this 
sale,  and  are  partly  in  warehouse."  He  also 
introduced  W.  D.  Hauptman  and  C.  M.  Ma- 
thews, who  testified,  in  substance,  to  the 
matters  hereinbefore  set  out  in  his  cross-com- 
plaint 

Bailey,  who  became  a  witness  for  himself, 
denied  the  matters  set  up  in  Jackson's  cross- 
complaint,  and.  In  substance,  said  that  he 
bad  not  agreed  with  Jackson  to  pay  his  out- 
standing Indebtedness,  Incurred  while  he  was 

nmnlng  said  saloon.    He  also  Introduced  the 
'Written  contracts  between  Jackson  and  Rob- 


inson, and  between  Robinson  and  himself. 
They  read  as  follows: 

"Know  all  men  by  these  presents:  That 
whereas,  Oaines  Robinson,  party  of  the  first 
part,  desires  to  purchase  from  L.  O.  Jack- 
son, party  of  the  second  'part  herein,  the 
saloon  business  now  owned  by  the  said  party 
of  the  second  part,  and  situated  In  the  Robin- 
son building  In  the  town  of  Lake  Village, 
Arkansas;  and,  whereas,  the  said  party 
of  the  second  part  is  indebted  to  one  H.  F. 
Bailey  in  the  sum  of  $3,544.20  (thirty-five 
hundred  and  forty-four  and  20-100  dollars): 
Now  the  party  of  the  first  part  agrees  to  as- 
sume said  Indebtedness  and  pay  the  same 
unto  the  said  H.  F.  Bailey  according  to  the 
tenor  of  a  certain  contract,  now  existing  be- 
tween the  said  H.  F.  Bailey  and  said  party 
of  tbe  second  part  bearing  date  the  1st  day 
of  May,  1905,  where  the  said  Bailey  sold  un- 
to the  said  party  of  the  second  part  the 
aforesaid  saloon  property,  and  the  said  party 
of  the  second  part  for  the  consideration 
aforesaid  agrees  to  and  by  this  contract  does 
sell,  transfer,  assign  and  convey  unto  the 
said  Oaines  Robinson,  party  of  the  first  part, 
hereto,  all  merchandise,  goods  and  wares, 
and  all  fixtures  and  book  accounts  in  said 
saloon  building  and  also  transfer  unto  the 
said  Robinson  his  lease  upon  said  building, 
and  all  other  rights,  things  and  property 
which  tbe  said  Jackson  acquired  from  the 
said  Bailey  by  the  aforedescrlbed  contract 
and  the  said  Jackson  does  immediately  upon 
the  signing  of  this  contract  deliver  the  pos- 
session of  the  aforedescrlbed  property  unto 
the  said  Robinson.  In  testimony  whereof, 
witness  our  hands  this  6th  day  of  Septem- 
ber, 1905.    Ii.  C.  Jackson.    Oaines  Robinson." 

"Know  all  men  by  these  presents:  Where- 
as, L.  O.  Jackson  has  this  day  sold  and  trans- 
ferred his  saloon  business,  situated  in  the 
Robinson  building,  unto  Oaines  Robinson, 
and  the  said  Gaines  Robinson  has  agreed  to 
and  with  the  said  Jackson  to  assume  the  said 
Jackson's  Indebtedness  to  me,  amounting  to 
thirty-five  hundred  and  forty-four  and  twen- 
ty-one hundredths  dollars,  and  the  said 
Gaines  Robinson  does  sign  this  Instrument, 
and  agree  and  covenant  with  me  that  lie  will 
assume  and  pay  said  sum  of  money:  Now, 
in  consideration  of  the  premises  above  set 
out  I  hereby  release  the  said  L.  C.  Jackson 
from  any  further  and  all  liability  to  me  on 
account  of  said  Indebtedness,  and  I,  Gaines 
Robinson,  hereby  agree  to  and  with  H.  F. 
Bailey  that  I  will  pay  unto  the  said  H.  F. 
Bailey  the  aforesaid  Indebtedness.  Witness 
our  hands  and  seals  this  the  6th  day  of 
September,  1905.  [Signed]  Oaines  Robinson. 
H.  F.  Bailey." 

Bailey  then  moved  the  court  to  strike  out 
the  testimony  of  Hauptman  and  Mathews  be- 
cause it  varied  the  terms  of  the  written  con- 
tract The  court  excluded  the  testimony. 
Jackson  then  offered  to  prove  by  Oaines 
Robinson  and  by  Allen  Beadel,  the  attorney 
who  prepared  the  contracts,  that  tbe  sale  was 
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made  by  Bailey  to  Robinson,  and  that  Bail- 
ey agreed  to  pay  the  debts  Incurred  by  Jack- 
son In  running  the  business;  but  the  court 
refused  to  permit  the  Introduction  of  the 
testimony.  The  Jury  was  then  Instructed  to 
return  a  verdlcf  for  Bailey,  which  was,  ac- 
cordingly, done.  Jackson  has  duly  prosecuted 
an  appeal  from  the  judgment  rendered. 

The  court  erred  In  excluding  the  testimony 
of  Hauptman  and  Mathews,  and  In  refusing 
that  of  Robinson  and  Beadel.  The  testimony 
did  not  go  to  the  extent  of  varying  or  con- 
tradicting the  written  contracts.  It  tended  to 
show  a  separate  and  Independent  verbal  con- 
tract between  Bailey  and  Jackson,  and  was 
admissible  for  that  purpose.  Ramsey  v.  Cap- 
shaw,  71  Ark.  408,  75  S.  W.  470, 

It  was  not  a  collateral  undertaking  on  the 
part  of  Bailey  to  answer  for  the  default  of 
Jackson,  but  was  an  original  undertaking  on 
his  part  for  a  valuable  consideration  to  pay 
the  debts  Jackson  incurred  while  running  the 
business,  and  was  not  required  to  be  in  writ- 
ing. The  question  of  the  truth  or  falsity  of 
the  testimony  should  have  been  submitted 
to  the  jury.  Gale  v.  Harp,  64  Ark.  462,  43 
S.  W.  144. 

For  thfe  error  In  excluding  the  testimony  as 
Indicated,  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  triaL 


ST.  LOUIS  SOUTHWESTERN  RY,  CO.  v. 

LEWIS.    • 
(Supreme  Court  of  Arkansas.     July  12,  1909.) 

1.  Masteb  ANn  Servant  (§  101*)— Injuries  to 
Sebvant— Railboaos— Safe  Place  and  Ap- 
pliances. 

It  is  the  duty  of  a  railroad  to  exercise  or- 
dinary care  to  provide  its  employes  with  a  suit- 
able place  to  work  and  suitable  appliances  and 
means  to  work  with. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {$  173-184;  Dec  Dig.  i 
101.*] 

2.  Masteb  and  Servant  (S  124*)— Injubies 
TO  Servant— Inspection. 

A  railroad  company  is  bound  to  exercise 
reasonable  care  by  inspection  to  keep  the  place, 
means,  and  appliances  furnished  to  employ^  in 
a  reasonably  safe  condition. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  235-242;  Dec.  Dig.  8 
124.*] 

3.  Masteb  and  Servant  (|  278*)— Injubies 
TO  Servant— RAiLBOADS—NEOnaENCE. 

Evidence  that  the  conductor  of  a  gravel 
train  was  injured  by  the  breaking  of  a  defective 
car  step  was  not  sufBcient  to  establish  the  rail- 
road company's  liability,  without  proof  of  its 
negligence  in  failing  to  discover  and  repair  the 
defect. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  955,  9G2;  Dec.  Dig.  { 
27a*] 

4.  Master  and  Sebvant  ({  278*)— Injubies 
TO  Sebvant  —  Railroads  —  Sufficibnot  or 
Evidence. 

Failure  of  railroad  car  inspectors  to  dis- 
cover and  repair  a  defective  car  step,  by  which 
the  conductor  of  a  train  was  injured  shortly 
thereafter,  when  inspectors  had  ample  opportun- 


ity to  do  so,  was  evidence  of  the  railroad  com- 
pany's negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  27a*] 

5.  Masteb  and   Servant  (g  181*)— Injuries 
to  Servant— Fellow  Servants. 

Under  the  statutes  in  force  in  February, 
1907,  a  railroad  conductor  in  charge  of  a  gravel 
train  and  a  car  inspector  were  not  fellow  serv- 
ants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  181.*] 

6.  Dauaoes  ({  33*)  —  Personal  Injubirs-^ 
Predisposition. 

Where  plaintiff  sustained  hernia  as  a  re- 
sult of  defendant's  actionable  negligence,  plain- 
tiff was  not  precluded  from  recovering  full  dam- 
ages l>ecause  he  was  predisposed  to  hernia. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  J  42 ;   Dec.  Dig.  {  33.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; Antonio  B.  Grace,  Judge. 

Action  by  M.  R.  Lewis  against  the  St  Louis 
Southwestern  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Sam  H.  West  and  Bridges,  Wooldrldge  & 
Gantt,  for  appellant  W.  F.  Coleman  and  T. 
M.  Hooker,  for  appellee. 

BATTLE,  J.  M.  B.  Lewis  sued  the  St 
Louis  Southwestern  Railway  Company  for 
damages  for  an  Injury  caused  by  its  fail- 
ure to  properly  inspect  its  cars.  He  alleged: 
That  he  was  on  the  27th  of  February,  1907, 
In  the  employment  of  the  defendant  as  con- 
ductor on  one  of  its  gravel  trains,  and  while 
so  engaged  sustained  painful  and  perma- 
nent injuries  as  a  result  of  the  gross  negli- 
gence of  the  defendant;  that  In  the  discharge 
of  his  duties  as  such  conductor  he  caused 
said  trains  to  be  moved  to  the  Bearden  grav- 
el pit  on  its  line  of  railway,  for  the  pur- 
pose of  loading  the  same  with  gravel  for  use 
on  defendant's  railway,  and  caused  It  to  be 
stopped  at  the  place  where  it  was  the  cus- 
tom of  the  railroad  company  to  inspect  its 
cars  and  to  repair  any  and  ail  defects  and 
injuries  that  any  of  them  may  have  receiv- 
ed, and  after  it  had  been  stopped  sufficiently 
long  for  such  purpose  caused  it  to  be  moved 
to  a  steam  shovel  there  located  to  be  there- 
by loaded  with  gravel,  and  when  It  stopped 
placed  his  foot  upon  the  stirrup  or  step  of 
one  of  the  cars  of  the  train  for  the  purpose 
of  alighting,  and  It,  being  defective,  as  he 
did  so,  swung  around  from  one  end,  and 
threw  him  to  the  ground,  and  thereby  in- 
flicted hernia  in  one  of  his  sides,  a  painful 
and  permanent  Injury. 

He  further  alleged:  "That  said  stirrup  on 
said  car  was  defective;  that  same  was 
known  to  the  defendant,  or  could  have  been 
known  to  it  by  the  exercise  of  ordinary  care; 
but  that  defendant,  through  its  agents  and 
employes,  did  not  exercise  ordinary  care  in 
the  Inspection  and  repair  of  its  said  cars. 


*For  otbar  caaes  se«  uma  topic  vid  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  tt  Reporter  Indeiei 
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but  was  guilty  of  gross  negligence,  thereby 
causing  tlie  injury  to  the  plaintiff  as  above." 
And  charged:  "Tliat  defendant  has  been 
guilty  of  negligence  in  not  providing  safe 
appliances  for  its  said  cars,  and  in  the  use 
and  employ  of  defective  machinery  and  ap- 
pliances, to  the  plaintiffs  great  Injury." 
And  stated:  "That,  by  the  wrongful  and 
negligent  acts  of  the  defendant,  plaintiff  has 
suffered  great  bodily  pain  and  mental  an- 
guish and  suffered  permanent  injury;  that 
he  has  suffered  such  injury  as  renders  him 
unable  to  perform  his  usual  labors  and  in- 
capacitates him  for  performing  manual  labor 
of  any  kind;  and  that  he  has  been  damaged 
thereby  in  the  sum  of  $20,000"— for  which  he 
asked  for  judgment. 

The  defendant  admitted  that  plaintiff  was 
In  its  employment,  and  denies  all  other  ma- 
terial allegations,  and  pleaded  contributory 
negligence  and  assumed  risks  by  plaintiff  as 
defenses. 

A  trial  of  the  Issues  before  a  jury  follow- 
ed, in  which  a  verdict  was  returned  in  fa- 
vot  of  the  plaintiff  for  $1,500,  and  the  de- 
fendant appealed. 

Evidence  was  adduced  in  the  trial  tending 
to  prove  the  following  facts:  On  the  27th 
day  of  February,  1907,  plaintiff,  Lewis,  was 
a  conductor  In  the  employment  of  the  de- 
fendant, St  Louis  Southwestern  Railway 
Company,  being  in  charge  of  the  moving  of 
the  trains  of  the  railway  company  and  the 
loading  of  its  cars  with  gravel  at  Bearden 
gravel  pit  He  had  caused  a  line  of  cars  to 
be  moved  down  to  the  steam  shovel  at  that 
place  for  loading,  and  was  stepping  from 
one  of  the  cars  to  a  step  suspended  imder 
the  sill  on  the  side  of  the  car.  The  step 
gave  way,  and  he  fell  to  the  ground,  a  dis- 
tance of  about  two  feet,  which  caused  a 
hernia  In  his  left  side  and  much  pain  and 
offering.  This  step  "was  in  the  nature  of 
a  stirrup  being  on  the  ends  of  bolts  coming 
down  through  the  sill."  It  was  a  flat  piece 
of  Iron  bent  In  the  shape  of  the  letter  U.  A 
bolt  passed  through  each  end  and  was  se- 
cured by  nuts.  After  appellee  had  fallen, 
he  discovered  that  one  of  these  nuts  had 
come  off,  leaving  one  end  of  the  step  unfas- 
tened. When  he  put  his  weight  on  the  step, 
the  end  slipped  off  the  bolt,  and  he  fell.  He 
could  not  have  discovered  the  defect  in  the 
step,  before  falling,  without  getting  down  on 
the  ground  and  looking  up  from  beneath  the 
car. 

Inspectors  were  sent  to  and  kept  at  Bear- 
den gravel  pit  to  inspect  the  cars  of  the  ap- 
pellant arriving  at  that  place.  They  made 
all  necessary  repairs  they  could  that  this  in- 
spection disclosed,  and  if  they  could  not  be 
mad»  there  the  car  was  sent  to  the  shops  at 
Pint  Bluff,  Ark.  They  made  report  of  cars 
inspected  to  a  Mr.  Adams,  "the  superintend- 
ent of  motive  power  at  the  Pine  Bluff  shops." 
C.  E.  Yowell  was  foreman  of  the  freight  car 
repairs  of  appellant  In  its  shops  at  Pine 
BlnB.    The  inspectors  at  Bearden  gravel  pit 


were  employed  by  blm,  and  be  sent  them 
there  as  car  repairers  and  inspectors.  They 
inspected  the  car  with  the  defective  step  a 
short  time  before  and  on  the  day  appellee 
was  Injured.  They  failed  to  discover  the 
defect,  and  no  good  reason  is  given  for  the 
failure.  The  car  was  moved  a  very  short 
distance  after  the  inspection  to  where  appel- 
lee fell. 

T.  S.  Stinson  was  train  master  of  the  ap- 
pellant, and  in  February,  1907,  was  in  charge 
of  the  Bearden  gravel  pit,  together  with  the 
gravel  trains  of  the  appellant  "and  the  opera- 
tions of  the  grading  of  its  road."  So  it  ap- 
pears that  appellee  and  the  inspectors  were 
in  different  departments  of  service. 

The  court  instructed  the  jury,  in  part,  as 
follows: 

Instruction  1: 

"It  is  the  duty  of  the  master  to  exercise 
reasonable  care  in  providing  safe  appliances 
and  apparatus  with  which  his  servants  are 
required  to  work,  and  in  inspecting  and  re- 
pairing such  appliances  and  in  discovering 
any  defects  therein,  and  the  extent  or  de- 
gree of  such  care — that  is,  what  is  reason- 
able care— must  be  determined  by  the  nature 
of  the  bnsiness  in  which  he  is  engaged  and 
the  ordinary  manner  of  their  use  and  the 
dangers  ordinarily  arising  thereirom.  It  is 
such  care  as  a  reasonably  prudent  and  care- 
ful man,  having  a  reasonable  regard  for  the 
safety  of  others,  would  use  under  like  con- 
ditions. But  the  master  is  not  an  insurer  of 
lives,  health,  or  safety  of  his  employes,  nor 
of  the  soundness  or  safety  of  the  appliances 
so  furnished  for  their  use.  His  liability 
ceases  in  law  when  he  has  used  reasonable 
care  In  their  selection,  construction,  and 
maintenance,  as  above  stated,  and  the  mere 
fact  that  the  injury  may  have  resulted  from 
the  use  of  defective  appliance  would  not,  of 
itself,  create  a  cause  of  action  in  the  Injured 
party  against  the  master.  In  order  to  en- 
title him  to  recover  damages  for  such  In- 
Jury  the  burden  is  on  the  plaintiff  to  show, 
by  a  preponderance  of  the  evidence,  that: 

"(1)  He  has  been  Injured. 

"(2)  That  such  Injury  was  caused  by  the 
operation  of  a  defective  appliance  furnished 
by  the  master. 

"(3)  That  such  defective  condition  was 
known  to  the  inspectors  of  the  company,  or 
some  of  them,  or  that  it  was  such  that  it 
would  have  been  known  by  them,  or  some  of 
them,  before  the  accident,  if  they  had  used 
reasonable  care,  skill,  and  diligence  in  the 
performance  of  their  duties,  and  that  they 
did  not  use  such  reasonable  care,  skill,  and 
diligence  in  inspecting  the  appliances  which 
caused  the  injury  and  in  discovering  and  re- 
pairing the  defects  therein. 

"The  presumption  of  the  law  is  that  the 
master  had  performed  his  duty  in  furnishing 
proper  appliances,  and  that  if  any  defects 
existed  he  was  ignorant  thereof,  and  the 
burden  is  upon  the  plaintiff  to  show  the  con- 
trary by  a  preponderance  of  the  evidence." 


Digitized  by 


Google 


270 


121  SOUTHWESTEBN  REPOBTEB. 


(Ark, 


Instruction  2: 

"If  you  find  from  the  evidence  that  the  In- 
jury complained  of  was  caused  by  a  defec- 
tive, unsafe,  and  dangerous  condition  of  the 
stirrup  mentioned  In  the  testimony,  and  that 
such  stirrup  was  in  such  defective,  unsafe, 
and  dangerous  condition  at  the  time  of  the 
inspection  by  the  car  inspector,  as  mentioned 
in  the  complaint  and  answer,  and  tliat  by  the 
exercise  of  ordinary  care  the  defective,  un- 
safe, and  dangerous  condition  of  such  stir- 
rup could  have  at  the  time  of  inspection  been 
discovered,  so  that  said  defect  could  have 
been  remedied  and  such  stirrup  rendered  In 
a  safe  condition  for  use,  then  your  verdict 
wUI  be  for  the  plaintiff.  In  such  sum.  If  any, 
as  he  has  been  damaged  thereby." 

No  objection  la  urged  by  appellant  against 
the  foregoing  Instructions  In  its  brief.  They 
are  substantially  correct.  It  was  the  duty 
of  the  appellant  to  have  provided  the  appel- 
lee with  suitable  Instruments  and  means  with 
which  to  do  his  worlE,  and  a  suitable  place  in 
which  he,  exercising  due  care  himself,  could 
have  discharged  his  duties  as  safely  as  the 
hazards  incident  to  his  employment  would 
have  permitted.  In  the  performance  of  these 
duties  it  was  only  bound  to  exercise  reason- 
able and  ordinary  care,  and  it  was  its  duty 
to  exercise  the  same  care  to  Iceep  such  place, 
means,  and  appliances  in  the  same  condition. 
The  evidence  that  the  appellee  was  injured 
on  account  of  the  defective  step  was  not 
suflScient  to  hold  appellant  liable ;  but  it  was 
necessary  to  show  that  It  did  not  exercise 
proper  care  In  the  premises.  St  Louis,  Iron 
Mountain  ft  Southern  Railway  Company  v. 
Gaines,  46  Arlc.  555 ;  Little  Rock,  Mississippi 
River  &  Texas  Railway  Company  v.  Leverett, 
48  Arlc.  333,  3  S.  W.  60,  3  Am.  St  Rep.  230; 
Emma  Cotton  Seed  Oil  Co.  v.  Hale,  56  Arlc 
232,  19  S.  W.  600;  Parle  Hotel  Co.  v.  Lock- 
hart,  59  Ark.  465,  28  S.  W.  23. 

In  the  case  at  bar  appellant  employed  in- 
spectors to  Inspect  the  car.  The  evidence 
shows  that  a  step  was  defective,  and  that 
this  could  have  been  discovered  by  proper 
Inspection,  and  that  Its  appointed  agents 
for  that  purpose,  with  ample  opportunity 
and  means  to  do  so,  failed  to  make  the  dis- 
covery. Appellant,  under  the  circumstances, 
ought  to  have  Icnown  through  these  employes 
that  the  step  was  defective.  The  jury  could 
reasonably  have  Inferred  from  the  evidence 
that  its  failure  was  due  to  neglect.  The  ap- 
pellee and  the  inspectors,  being  In  ditFerent 
departments  of  service,  were  not  fellow  serv- 
ants under  the  statute  in  force  at  the  time 
of  the  injury,  and  appellant  was  liable  for 
the  consequences  of  the  negligence  of  Inspect- 
ors to  appellee.  St.  Louis,  Iron  Mountain 
ft  Southern  Railway  Company  t.  Holmes 
(Ark.)  114  S.  W.  221. 

The  court  gave  the  following  Instructions 
to  the  jury  over  the  objection  of  the  defend- 
ant: 


"(3)  If  you  find  that  the  defendant  com- 
pany In  this  case  Is  liable  under  the  Instruc- 
tions heretofore  given,  and  that  the  plaintltt 
received  the  Injuries  complained  of  in  the 
manner  alleged,  and  that  at  the  time  of  such 
injury  he  was  predisposed  to  hernia,  but 
otherwise  in'  good  health,  and  that  said  in- 
jury was  solely  excited  or  caused  by  bis  fall 
from  the  car  step  described  in  the  evidence, 
without  his  fault,  and  that  his  injury,  what- 
ever you  find  that  to  be,  has  directly  result- 
ed therefrom,  tlien  you  are  Instructed  that 
the  plaintiff  is  entitled  to  recover  to  the' 
fullest  extent  of  whatever  you  find  his  in- 
juries so  received  to  warrant,  notwithstand- 
ing such  predisposition  or  weakness  of  the 
parts  in  regard  to  hernia."  Tills  instruction 
states  a  rule  of  law  well  sustained  by  the 
authorities.  Louisville,  etc..  Railway  Com- 
pany V.  Falveny,  104  Ind.  409,  426-428,  3 
N.  E.  389,  4  N.  E.  908;  Crane  Elevator  Co. 
V.  Llppert,  63  Fed.  942,  948,  11  C.  C.  A.  521 ; 
Vosburg  V.  Putney,  86  Wis.  278,  56  N.  W.  480; 
Herndon  v.  City  of  Springfield  (Mo.  App.)  119 
S.  W.  467 ;  Watson  on  Damages  for  Personal 
Injuries,  {§  219,  220 ;  1  White's  Personal  In- 
juries on  Railroads,  t  170;  13  Cyc.  pp.  30,  31, 
and  cases  cited. 

The  evidence  was  sufficient  to  sustain  the 
verdict. 

Judgment  affirmed. 


CAZORT  ft  McQEHEE  CO.  et  al.  t.  DUNBAR 
etal. 

(Supreme  Court  of  Arkansas.     July  12,  1909.) 

1.  PLEAniNG  (8  312*)— ExHTBrrs— Effect. 

Instruments  forming  the  foundation  of  the 
action  and  made  exhibitB  to  the  complaint  con- 
trol the  averments  of  the  complaint 

[EA.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  |  943 ;   Dec.  Dig.  (  312. •] 

2.  Pleading  (J  34*)— Constbuction. 

In  determining  whether  a  complaint  states 
a  cause  of  action  as  against  a  general  demurrer 
every  reasonable  intendment  must  be  indulged  in 
to  support  it 

[Ed.    Note.— For    other    cases,    see    Pleading, 
Cent  Dig.  {  69;   Dec.  Dig.  S  34. •] 

3.  Pleading  (J  367»)— Defects— Cobbectiows 
—Remedy. 

The  proper  mode  of  correcting  defective 
averments  in  a  pleading  is  by  motion  to  make 
more  definite  and  certain. 

[Ed.    Note.— For   other    cases,    see   Pleading, 
Cent  Dig.  i  1173 ;   Dec.  Dig.  i  367.*] 

4.  MOBTOAGES    ({    405*)   —  INDEHNITT    MORT- 
GAGES—LIABILITY. 

The  condition  in  a  mortgage  to  save .  the 
mortgagee  harmless  is  not  broken  until  the  mort- 
gagee is  actually  damnified  b^  being  forced  to 
pay  the  liability,  but  the  condition  of  an  indem- 
nity mortgage  to  satisfy  a  liability  incurred  is 
broken  as  soon  as  the  liability  accrues. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  1 1168;  Dec.  Dig.  {  405.*] 

5.  Mortgages  ($  405*)  —  Mobtoaox  tob  In- 
demnity—Breach OF  Condition. 

The  principal  in  a  supersedeas  l>ond  condi- 
tioned on  the  performance  of  the  judgment  ap- 
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pealed  from  on  Its  affirmance,  or  aaj  jndgment 
which  the  Supreme  Court  might  render  or  order, 

Sve  the  surety  a  mortgage  reciting  that  on  the 
Hare  of  the  principal  to  satisfy  the  judgment, 
if  affirmed,  or  any  judgment  rendered  against  him 
by  the  Supreme  Court,  the  surety  might  sell  the 
mortgaged  property,  etc.  The  principal  failed  to 
perform  that  part  of  the  judgment  of  the  trial 
eonrt_  which  was  affirmed  by  the  Supreme  Court, 
and  judgment  was  rendered  against  the  surety 
in  an  action  on  the  bond.  Held,  that  the  sure- 
ty could  foreclose  the  mortgage. 

[Bd.  Kote. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  f  1168;  Dec.  Dig.  (  405.*] 

e.  Pbincipai  and  Subbty  (§  187»)  — JuDa- 
XENT  Against  Subetx  —  CoNCLUSiVENEas 
Against  PKiNCtPAi.. 

A  judgment  by  consent  ^gainst  the  surety, 
on  a  supersedeas  bond  in  an  action  against  him 
alone  is  only  prima  facie  evidence  of  the 
amount  of  the  liability  of  the  principal  who  had 
executed  a  mortgage  to  the  surety  to  protect 
him. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  (  554;  Dec.  Dig.  §  187.»] 

7.  MoBTQAOEB  ({  50*) — Indkbtxonbss  Clause 
— ScmciENCY. 

The  indebtedness  clause  of  a  mortgage, 
which  recites  that  the  mortgagee  has  become  a 
sarety  on  a  supersedeas  bond  given  by  the  mort- 
gagor to  supersede  a  judgment  for  a  specified 
sum,  and  that  if  the  mortgagor  shall  satisfy  the 
judgment,  if  affirmed,  or  any  judgment  rendered 
against  him,  by  the  Supreme  Court,  the  mort- 
gage shall  be  void,  otherwise  not,  sufficiently  sets 
lorth  the  indebtedness  from  which  the  Amount 
thereof  may  be  determined. 

[ESd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  iS  133-140;   Dec.  Dig.  {  50.*] 

8.  Husband  and  Wife  {§  ie9»)— Wife's  Sep- 
ABATB  Pbopebtt—'Mobtoaob  — Acknowl- 
edgment—SuFFiciENCT. 

A  married  woman  joined  in  the  granting 
danse  of  a  mortgage  which  recited  that  for  a 
specified  consideration  she  released  to  the  mort- 
gagee all  her  estate  and  rights  in  the  lands 
mortgaged.  The  acknowledgment  recited,  that 
die  appeared  before  the  officer,  and,  in  the  ab- 
sence of  her  husband,  declared  that  she,  of  her 
own  free  will,  executed  the  instrument.  Held, 
that  the  mortgage  was  sufficiently  acknowledged 
to  convey  her  separate  property. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  I  664 ;   Dec  Dig.  i  169.*] 

Appeal  from  Crawford  Chancery  Court; 
J.  Virgil  Bonrland,  Chancellor.   • 

Salt  by  J.  H.  McOehee  and  others  against 
E.  C.  Dnnbar  and  another.  From  a  decree 
dismissing  the  complaint  on  sustaining  a  de- 
muner  thereto,  plaintiffs  appeaL  Reversed 
and  remanded. 

Jesse  London  and  Winchester  &  Martin, 
for  appellants.    Ira  D.  Oglesby,  for  appellees. 

FRAUENTHAD,  J.  The  plaintiffs,  J.  H. 
McCiehee  and  others.  Instituted  this  suit  In 
the  Crawford  chancery  court  against  the  de- 
foidants,  EX  C.  and  W.  T.  Dunbar,  seeking 
to  foreclose  a  mortgage  executed  to  plaintiffs 
by  John  and  Ella  Sharp  on  real  estate  which 
was  subsequently  conveyed  by  the  mortgagor, 
EUa  Sharp,  to  the  defendants.  To  the  com- 
plaint the  defendants  Interposed  a  general 
demurrer  wbicb  was  Incorporated  in  their 
answer.  This  demurrer  was  sustained  by 
the  cbancery  court;    and,  the  plaintiffs  de- 


clining to  plead  further,  the  complaint  was 
dismissed,  and  from  the  order  of  dismissal 
tbe  plaintiffs  bring  this  appeal. 

The  complaint,  in  substance,  alleged  that 
in  a  certain  cause  pending  theretofore  In  the 
Crawford  cbancery  court  wherein  Henry  1.. 
Fltzhugh,  trustee,  was  plaintiff  and  John 
Sharp  and  Ella  Sharp  were  defendants,  a 
deoree  was  rendered  in  favor  of  the  plaintiff 
in  that  suit,  and  tbe  defendants  appealed 
therefrom  to  tbe  Supreme  Court,  and  on  Au- 
gust 1,  1803,  executed  a  supersedeas  bond 
with  the  plaintiffs  In  tbe  present  case  as 
sureties  thereon ;  that  said  decree  was  by  the 
Supreme  Court  affirmed  in  part  and  reversed 
In  part ;  "that  the  said  Ella  Sharp  failed  and 
refused  to  perform  that  part  of  the  judgment 
of  the  lower  court  which  was  affirmed  by  the 
Supreme  Court;"  that  afterwards  said  Fltz- 
hugh, trustee,  instituted  suit  In  tbe  Crawford 
circuit  court  against  these  plaintiffs  upon 
said  supersedeas  bond,  and  on  July  3,  1907, 
recovered  Judgment  against  these  plaintiffs 
for  the  sum  of  $2,500  and  costs  amounting  to 
$7.75,  and  that  on  October  15,  1907,  the  plain- 
tiffs paid  said  judgment;  that,  in  order  to 
secure  the  plaintiffs  by  reason  of  the  execu- 
tion by  them  of  said  supersedeas  bond  as 
such  sureties,  the  said  John  Sharp  and  Ella 
Sharp  on  Angnist  1,  1903,  executed  to  them  a 
mortgage  on  certain  real  estate,  which  was- 
duly  acknowledged  by  them,  and  that  the 
mortgage  was  duly  filed  for  record  on  August 
11,  1903;  that  thereafter,  on  June  6,  1905, 
tbe  said  Ella  Sharp  conveyed  said  real  es- 
tate to  the  defendants.  And  tbe  plaintiffs  In 
this  complaint  prayed  for  a  foreclosure  of 
said  mortgage  and  a  sale  of  the  land  to  re- 
imburse them  for  the  amount  paid  by  them 
on  said  supersedeas  bond  and  judgment,  and 
they  prayed  "for  such  other  relief,  general 
and  special,  as  the  facts  may  Justify  and  as 
to  tbe  court  may  seem  fit"  Copies  of  tbe  su- 
persedeas bond,  mortgage,  and  Judgment  re- 
ferred to  In  tbe  complaint  were  made  «c- 
bibits  thereto,  and  also  tbe  deed  from  E^a 
Sharp  to  defendants.  These  exhibits  are  the 
foundation  of  this  action,  and  they  are  there- 
fore a  part  of  the  record  of  this  suit,  and 
wUI  control  tbe  averments  of  the  complaint. 
Beavers  v.  Baucnm,  33  Ark.  722;  American 
Freehold  Land  Mortgage  Co.  v.  McMauus,  68 
Ark.  263,  68  S.  W.  250.  By  tbe  provisions  of 
tbe  supersedeas  bond  tbe  said  John  Sharp 
and  Ella  Sharp  as  principals  and  these  plain- 
tiffs as  sureties  did  covenant,  amongst  other 
things,  tbe  following:  "Also  that  they  will 
satisfy  and  perform  tbe  judgment  or  order 
appealed  from  in  case  it  should  be  affirmed 
and  any  Judgment  or  order  which  tbe  Su- 
preme Court  may  render  or  order  to  be  ren- 
dered by  the  inferior  court  not  exceeding  in 
amount  or  value  the  original  Judgment  or 
order."  The  indebtedness  clause  in  the  said 
mortgage  executed  by  John  and  Ella  Sharp 
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to  plaintiffs  Is  as  follows:  "Whereas,  the 
said  Cazort  &  McGeliee  Company  have  be- 
come sureties  on  a  supersedeas  bond  given  by 
John  Sharp  and  Ella  R.  Sharp  to  supersede 
a  judgment  in  favor  of  Henry  L.  Fltzhugh  in 
the  sum  of  four  thousand  dollars.  Now,  if 
said  John  Sharp  and  Ella  R.  Sharp  shall  sat- 
isfy said  judgment  if  aflBrmed,  or  any  Judg- 
ment rendered  against  them  by  the  Supreme 
Court  in  this  cause,  then  this  bond  shall  be 
void,  but,  if  they  fall  to  do  so,  then  the  said 
grantees  or  their  assignee,  agent,  or  attorney 
in  fact,  shall  have  power  to  sell  said  proper- 
ty at  public  sale,  to  the  highest  bidder,  for 
cash,"  etc. 

It  is  contended  by  the  defendants  that  the 
complaint  does  not  state  facts  sufficient  to 
show  that  any  condition  of  said  mortgage  has 
been  broken  so  as  to  authorize  a  foreclosure ; 
that  this  is  an  indemnity  mortgage ;  that  the 
condition  of  said  mortgage  would  only  be 
broken  in  event  that  the  Supreme  Court 
affirmed  the  judgment  appealed  from  and 
rendered  judgment  in  the  Supreme  Court 
agaiust  the  makers  of  the  supersedeas  bond, 
and  the  mortgagors  did  not  then  satisfy  such 
judgment  and  the  mortgagees  did  pay  same, 
and  they  contend  that  such  allegations  are 
not  made  in  the  complaint.  In  determining 
whether  the  complaint  in  this  cause  states 
sufficient  facts  to  constitute  a  cause  of  ac- 
tion, every  fair  and  reasonable  intendment 
must  be  indulged  in  to  support  it  If  a  cause 
of  action  can  be  reasonably  inferred  from  the 
allegations,  then  it  is  not  subject  to  a  gen- 
eral demurrer.  If  the  averments  are  imper- 
fect, incomplete,  or  defective,  the  proper 
mode  of  correction  is  not  by  demurrer,  but  by 
a  motion  to  make  the  allegations  more  defi- 
nite and  certain.  Upon  a  general  demurrer 
being  Interposed  to  a  pleading  the  test  then 
is,  can  the  pleading  be  cured  by  amendment ; 
and.  If  the  facta  stated  together  with  every 
reasonable  inference  therefrom  constitute  a 
cause  of  action,  then  the  demurrer  should  be 
overruled.  Murrell  v.  Henry,  70  Ark.  161, 
66  S.  W.  647;  Moore  v.  Rooks,  71  Ark.  562, 
76  S.  W.  548 ;  St.  L.,  I.  M.  &  Sou.  R.  Co.  v. 
Moss,  75  Ark.  64,  86  S.  W.  828;  Nelson  v. 
Cowling,  77  Ark.  351,  91  S.  W.  773,  113  Am. 
St.  Rep.  155 ;  6  Ency.  Pleading  &  Prac.  389 ; 
31  Cyc.  289,  290. 

From  the  complaint  and  exhibits  It  suffi- 
ciently appears  that  the  obligation  assumed 
by  the  execution  of  said  supersedeas  bond 
was  not  only  to  satisfy  any  judgment  for  the 
recovery  of  money  that  might  be  directly  ad- 
judged In  and  by  the  Supreme  Court  against 
the  parties,  makers  on  said  bond,  but  any 
judgment  or  order  that  the  Supreme  Court 
might  render,  and  therefore,  if  by  any  order 
or  judgment  of  the  Supreme  Court  a  liability 
was  incurred  by  reason  of  the  execution  of 
that  bond,  the  principals  In  that  bond,  the 
mortgagors,  agreed  to  satisfy  that  liability. 
That  is  but  a  fair  and  proper  inference  from 
the  provisions  of  the  supersedeas  bond  and 


the  mortgage.    If  by  reason  of  the  judgment 
of  the   Supreme  Court  a  liability  resulted 
against  the  makers  of  the  supersedeas  bond 
which  could  be  enforced  by  suit  in  any  court, 
that  liability  the  mortgagors  agreed  to  satis- 
fy, and  the  mortgage  was  executed  to  secure 
the  performance  of  that  obligation  by  the 
mortgagors;   and  on  a  failure,  therefore,  by 
them  to  satisfy  that  liability  the  condition 
of  the  mortgage  was  broken.   There  Is  a  clear 
distinction  between  an  Indemnity  mortgage 
to  save  the  mortgagee  harmless,  and  an  in- 
deinnlty  mortgage  to  satisfy  a  liability  Incur- 
red.   In  the  former  the  condition  is  not  bro- 
ken until  the  mortgagee  Is  actually  damni- 
fied by  being  forced  to  pay  the  liability ;   in 
the  latter,  the  condition  Is  broken  as  soon  as 
the  liability  accrues.   The  bond  and  mortgage 
in  this  case  form  a  contract  of  Indemnity 
against  liability;    and,  when  that  liability 
was  established,  the  cause  of  action  accrued 
to  the  plaintiffs.     From  the  allegations  of 
the  complaint  and  the  provisions  of  the  su- 
persedeas bond  and  mortgage  it  may  be  rea- 
sonably Inferred  that  the  averments  are,  In 
effect,  that  the  mortgagors  promised  to  pay 
whatever  liability  would  be  Incurred  by  rea- 
son of  the  execution  of  the  supersedeas  bond ; 
and,  to  secure  that  written  promise,   they 
executed  the  mortgage.    Upon  a  failure,  then, 
by  John  Sharp  and  Ella  Sharp  or  either  of 
them  to  pay  such  liability,  the  cause  of  ac- 
tion accrued  to  the  mortgagees.     Snider  v. 
Greathouse,    16   Ark.   72,   63   Am.   Dec.    54; 
Bone  V.  Torrey,  16  Ark.  83 ;   Faust  v.  Burge- 
vin,  25  Ark.  170;    Gunel  v.  Cue,  Adm'r,  72 
Ind.  34;    Thurston  v.  Prentiss,  1  Mich.  193; 
22  C^c.  90;    27  Cyc.  1003.    The  amount  of 
that  liability  Is  alleged  in  the  complaint  as 
being  the  amount  of  a  certain  judgment  re- 
covered against  the  plaintiffs  In  the  Crawford 
circuit  court  by  the  appellee  in  the  super- 
sedeas bond.    That  judgment.  It  appears,  was 
recovered  against  the  plaintiffs  by  consent. 
John  and  Ella  Sharp  were  not  parties  to  that 
suit,  and  therefore  no  judgment  was  recov- 
ered against  them.    The  judgment,  therefore, 
can   only   be  prima   facie  evidence  of   the 
amount  of  the  liability  secured  by  the  mort- 
gage, because  the  judgment  was  rendered  by 
consent  does  not  render  it  void.     The  fact 
that  consent  to  its  rendition  was  given   is 
no  evidence  of  any  fraud,  for  that  action  may 
have  been  taken  because  there  was  no  de- 
fense thereto,  and  to  save  cost.     If  the  de- 
fendants desired  a  more  detailed  or  definite 
statement  of  the  liability,  it  could  have  been 
secured  by  a  motion  made  for  that  purpose. 
The  indebtedness  clause  of  the  mortgage  does 
not  state  the  exact  amount  of  the  debt  to  be 
secured.    But  the  character  of  the  Indebted- 
ness is  sufficiently  set  forth,  from  which  the 
amount  could  be  ascertained.    "If  the  mort- 
gage contains  a  general  description  sufiQcient 
to  embrace  the  liability  Intended  to  be  secur- 
ed and  to  put  a  person  on  examining  the  rec- 
ords upon  inquiry,  and  to  direct  talm  to  the 


Digitized  by 


Google 


Ark.) 


WOODSON  ▼.  PEE80OTT  &  N.  W.  E.  CO. 


273 


proi)er  source  for  more  minute  and  particu- 
lar information  of  the  amount  of  the  incum- 
brance, it  is  all  that  fair  dealing  and  the  au- 
thorities demand."  Curtis  &  Lane  v.  Fllnn, 
46  Ark.  70;  Hoye  t.  Buford,  68  Ark.  256,  57 
a  W.  795. 

It  is  also  urged  by  defendant  that  it  ap- 
pears from  the  mortgage  and  acknowledg- 
ment that  Ella  Sharp  was  the  wife  of  John 
Sharp,  and  that  she  did  not  convey  the  land 
In  Question  as  her  separate  property;  but 
only  released  and  conveyed  dower  and  home- 
stead rights.  We  do  not  think  that  there  is 
any  merit  in  this  contention,  even  if  it  should 
be  conceded  that  the  complaint  would  be  de- 
murrable on  this  account.  It  appears  from 
these  Instruments  that  Ella  Sharp  did  join 
In  the  granting  clause  of  the  mortgage;  and 
also  that  the  following  clause  Is  in  the  mort- 
gage: "And  I,  Ella  R.  Sharp,  wife  of  the 
said  John  Sharp,  for  the  consideration  afore- 
said and  hereinafter  set  out,  do  hereby  con- 
vey and  release  unto  the  said  Cazort  &  Mc- 
Gehee  Company  all  my  estate,  title  and  inter- 
est, and  all  my  rights  of  dower  and  of  home- 
stead In  and  to  said  lands."  The  acknowledg- 
ment states:  "And  on  the  same  day  also 
voluntarily  appeared  before  me  the  said  El- 
la Sharp,  wife  of  .said  John  Sharp,  to  me  well 
known,  and  In  the  absence  of  her  husband  de- 
clared that  she  had,  of  her  own  free  will,  exe- 
cuted the  foregoing  deed  and  executed,  sign- 
ed and  sealed  the  relinquishment  of  dower 
and  of  homestead  therein  expressed,  for  the 
consideration  and  purposes  therein  mention- 
ed and  set  forth,  without  compulsion  or  un- 
due influence  of  her  said  husband."  This  is 
a  sufficient  execution  and  acknowledgment 
of  a  deed  by  a  married  woman  to  her  sepa- 
rate property.  From  this  It  follows  that  the 
court  erred  in  sustaining  the  demurrer  to  the 
complaint  and  in  entering  its  decree  of  dis- 
missal. 

The  decree  is  therefore  reversed,  and  this 
cause  is  remanded,  with  directions  to  over- 
rule said  demurrer  to  the  complaint. 


WOODSON  V,  PRESCOTT  &  N.  W.  R.  CO. 

(Supreme  Court  of  Arkansas.     July  12,  1909.) 

1.  NEGUGENCE  (I  72*)— CONTMBUTORT  NEGLI- 

OKwrE— Action — Emeboenct. 

When  one  is  forced  to  act  in  the  face  of  im- 
minent  danger,  he  Is  not  negligent  because  he 
fails  to  act  with  the  best  judcrinent,  or  did  not 
take  the  safest  course,  especially  where  the  peril 
has  been  caused  by  the  lault  of  another. 

[Ed.   Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  g|  99,  100;    Dec.  Dig.  i  72.*] 

2.  Masteb  and  Servant  ($  2S9*)— Injuries 
TO   Servant  —  Operation   of   Railroad  — 

CONTRIBUTOET    NEQUOENCB— QnESTION    FOR 
JtTBT. 

Where  plaintiff,  a  railroad  fireman,  after 
appreciating  that  his  engine  had  left  the  track, 
elected  to  remain  instead  of  jumping,  whether 
he  was  negligent  in  so  doinpr,  was  for  the  jury. 
[Ed.  Note. — ^For  other  cases,  see  MnsteT  and 
Servant,  Cent.  Dig.  {  1130;  Dec.  Dig.  t  289.*] 


3.  Master  and  Servant  (J  296*)— Injuries 
TO  Servant  —  Railroads  —  Contbibctobt 
Neoligencb. 

An  instruction  that,  if  after  plaintiff,  a  rail- 
road fireman,  knew  his  engine  was  derailed,  he 
also  knew  that  he  could  escape  in  safety,  by 
jumping,  but  thought  the  engine  would  stop,  and 
decided  to  remain  and  take  the  risk,  be  could 
not  recover  was  erroneous,  as  in  effect  charging 
that  plaintiff  was  negligent  as  matter  of  law  in 
not  jumping. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  296.*] 

4.  Trial  (f  260*)— Request  to  Chargb— Mod- 
ification. 

It  is  not  error  to  eliminate  from  an  instruc- 
tion proper  matter  substantially  covered  by 
other  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g{  651-659;   Dec.  Dig.  S  260.*] 

5.  Mabteb  and  Servant  (t  124*)— Injuries 
TO  Servant— Safk  Place— Afplianceb— In- 
spection. 

A  master's  duty  to  exercise  ordinary  care  to 
provide  reasonably  safe  appliances  and  places 
to  woric  Includes  the  duty  to  see  that  the  place 
and  appliances  are  properly  inspected. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  235-242;    Dec.  Dig.  { 

6.  Master  and  Servant  (|  265*)— Presump- 
tions. 

The  presnmption  that  a  master  has  per- 
formed the  duty  required  in  furnishing  safe  and 
suitable  appliances,  and  has  not  been  negligently 
ignorant  of  defects  therein,  may  be  overcome 
by  proof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  877-908;  Dec  Dig.  S 
265.*] 

7.  Master  and  Servant  (|  265*)— Injuries 
to  Servant  —  Negligence  —  Res  Ipsa  Lo- 
quitur. 

Negligence  of  a  master  in  failing  to  provide 
reasonably  safe  appliances  cannot  oe  inferred 
merely  from  the  happening  of  an  accident  to  a 
servant,  but  must  be  prrfved. 

[Ed.  Note. — For  other  esses,  see  Master  and 
Servant,  Cent.  Dig.  H  877-881;  Dec  Dig.  i 
265.*] 

a  Maetteb  and  Servant  (f  265*)  —  Negli- 
gence—Burden OF  Proof. 

The  burden  of  proof  of  a  master's  negli- 
gence in  failing  to  provide  reasonably  safe  ap- 
pliances, resulting  in  injury  to  the  servant,  is  on 
the  servant. 

[E}d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8$  877-889;  Dec  Dig.  | 
263.*] 

9.  Master  and  Servant  ($  278*)— Injuries 
TO  Servant— Negligence-Inspection. 
Where  a  servant  was  injure^  by  an  alleged 
defective  appliance,  the  master's  ne|;ligence  may 
be  proved  by  evidence  of  a  defect  in  the  appli- 
ance, discoverable  by  reasonable  inspection. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  955;   Dec.  Dig.  {  278.*] 

Appeal  from  Circuit  Court,  Nevada  Coun- 
ty;  Jacob  M.  Carter,  Judge. 

Action  by  Edgar  Woodson  against  the 
Prescott  &  North\*eatem  Railroad  Company. 
Judgment  for  defendant,  and  plaintifC  ap- 
peals.   Reversed  and  remanded. 

Murphy,  Coleman  &  Lewis  and  J.  O.  A. 
Bush,  for  appellant.  McRae  &  Tompkins, 
Hamby  &  Haynie,  and  D.  L.  McRae,  for 
appellee. 


Tar  other  cases  see  auue  toplo  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reportw  Indexes 
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FEAUENTHAL,  J.  The  plaintiff,  Edgar 
Woodson,  was  In  the  employ  of  the  defend- 
ant, the  Prescott  &  Northwestern  Railroad 
Company,  as  a  fireman  on  one  of  its  engines ; 
and  while  In  that  employment  he  claims  that 
he  sustained  personal  injuries  through  the 
negligence  of  the  defendant,  and  he  brought 
this  suit  against  defendant  to  recover  dam- 
ages for  those  injuries.  The  defendant  in 
its  answer  denied  all  allegations  of  the  com- 
plaint, and  alleged  that  any  injury  the  plain- 
tiff sustained  was  caused  by  his  own  negli- 
gence. The  evidence  tended  to  prove  the 
following  facts:  The  plaintiff  had  been  in 
the  employ  of  the  defendant  for  about  a 
month  as  a  fireman  on  one  of  its  engines,  and 
was  acting  in  that  capacity  at  the  time  of 
the  injury  complained  of.  On  November  6, 
1907,  the  train  was  running  in  the  direction 
of  Prescott,  and  when  It  came  to  a  certain 
switch,  l^nown  as  "Arcadia  Switch,"  the  en- 
gine left  the  track,  and  continued  some  40 
or  50  yards  and  turned  over.  The  plaintiff  at 
the  time  was  engaged  in  his  duty  as  fireman 
In  shoveling  coal.  He  was  caught  by  the 
engine  as  it  turned  over,  and  was  severely 
injured.  The  blind  drive  wheels  of  this  en- 
gine had  become  so  worn  that  grooves  had 
been  made  in  them  so  that  these  wheels  hud 
flanges  on  each  side.  These  blind  drive  wheels 
were  made  without  any  flanges,  and  all  oth- 
er wheels  on  the  engine  had  flanges  only  on 
the  inside  of  the  wheels.  From  the  marks 
that  were  made  on  the  ties  It  appeared  that 
these  blind  drive  wheels,  with  their  flanges  on 
the  outside,  struck  the  stop  rail  at  the  point 
where  the  switch  joins  the  main  track,  and 
caused  the  engine  to*  be  derailed.  The  evi- 
dence tended  to  prove  that  these  grooves 
had  worn  into  the  blind  drive  wheels  to  a 
depth  of  one-half  Inch,  and  that  the  derail- 
ment of  the  engine  was  caused  by  this  defect 
In  these  wheels.  The  train  was  going  at  the 
rate  of  about  10  miles  an  hour  when  it  left 
the  track,  and  the  plaintiff  did  not  attempt 
to  Jump  from  the  engine.  The  plaintiff  re- 
quested the  court  to  give  the  following  in- 
struction to  the  Jury:  "(1)  A  railroad  com- 
pany owes  to  its  employes,  engaged  in  the 
running  of  its  trains,  the  duty  of  using  rea- 
sonable and*  ordinary  care  to  furnish  and 
keep  in  safe  repair  safe  and  suitable  en- 
gines and  other  appliances  for  the  carrying 
on  of  such  operation,  and  to  inspect,  or  cause 
to  be  inspected,  such  engines  and  appliances 
at  all  reasonable  and  necessary  times,  with 
the  view  to  keeping  the  engines  In  such  rea- 
sonably safe  condition;  and,  if  it  does  not 
do  BO,  but  negligently  permits  any  wheel, 
or  wheels,  of  Its  engines  to  become  so  worn 
as  to  render  the  running  or  operation  of  such 
engine  dangerous,  and  by  reason  thereof  its 
employ^  is  injured,  it  is  liable  to  him  In 
damages."  The  court  refused  to  give  the 
instruction  as  asked,  but  modified  it  by 
striking  therefrom  the  following:  "And  to 
inspect,  or  cause  to  be  inspected,  such  en- 
gines and  appliances  at  all  reasonable  and 


necessary  times,  with  the  view  to  keeping 
the  engines  in  such  reasonably  safe  condi- 
tion." Among  other  instructions  it  gave,  at 
the  request  of  the  defendant,  the  following: 
"(10)  You  are  further  told  that  if,  after  the 
plaintiff  knew  the  engine  was  derailed,  be 
knew  he  could  have  escaped  in  safety,  but 
thought  the  engine  would  stop,  and  with  fuU 
knowledge  of  the  facts  decided  to  remain  on 
the  engine  and  take  the  risk,  instead  of  try- 
ing to  escape,  he  cannot  recover."  The  /ury 
returned  a  verdict  in  favor  of  the  defendant, 
and  from  the  Judgment  entered  thereon  the 
plaintiff  prosecutes  this  appeal. 
.  It  is  claimed  by  the  defendant  that  the 
plaintiff  was  guilty  of  contributory  negligence 
by  remaining  on  the  engine,  and  by  not  Jump- 
lug  therefrom.  The  question  presented  by 
the  above  instruction  No.  10,  given  at  the  re- 
quest of  the  defendant,  is  whether  as  a  mat- 
ter of  law  under  the  circumstances  of  the 
case  the  plaintiff  was  guilty  of  contributory 
negligence  by  remaining  on  the  engine.  The 
evidence  tended  to  prove  that  the  derailment 
of  this  engine  was  caused  by  defective  drive 
wheels.  These  wheels  had  been  in  use  so 
long  that  grooves  had  worn  into  the  wheels 
to  a  depth  of  one-half  an  inch,  so  that  it 
made  fianges  on  each  side  of  the  wheels,  and 
this  caused  the  engine  to  leave  the  track. 
It  was  not  the  duty  of  the  plaintiff  to  In- 
spect the  appliances  that  were  furnished  him. 
He  had  a  right  to  rely  on  the  assumption 
that  the  defendant  had  exercised  due  and 
ordinary  care  In  furnishing  him  a  reasonably 
safe  engine  in  which  to  work.  There  is  no 
evidence  to  show  that  the  engine  left  the 
track  through  any  fault  or  negligence  of 
the  plaintiff.  A  perilous  emergency  was  thus 
presented.  It  is  well  established  that,  when  one 
is  required  to  act  suddenly,  and  In  the  face 
of  an  Imminent  danger,  he  cannot  be  held  to 
be  guilty  of  contributory  negligence  because 
he  failed  to  exercise  the  beet  Judgment,  or 
did  not  take  the  safest  course.  Especially  la 
this  true  when  the  peril  has  been  caused  by 
the  fault  of  another. 

In  the  case  of  Jofles  v.  Bryce,  1  Stark. 
493,  Lord  Ellenborougb  said:  "If  I  place 
a  man  in  such'  a  situation  that  he  must  adopt 
a  perilous  alternative,  I  am  responsible  for 
the  consequences."  It  is  true  that  it  is  the 
duty  of  tlie  employ^  to  exercise  ordinary  care 
to  avoid  injury,  and  to  take  reasonable  pre- 
caution not  to  expose  himself  to  extraordi- 
nary danger.  8  Elliott  on  Railroads,  I  1314. 
But  where,  in  the  face  of  imminent  peril,  the 
employ^  is  obliged  to  act  on  the  spur  of  the 
moment,  he  cannot  be  necessarily  charged 
with  negligence  if  he  does  not  do  the  rlgbt 
thing.  The  question  is  then  for  the  Jury 
to  determine  whether  under  all  the  circum- 
stances he  acted  as  any  ordinarily  prudent 
and  careful  person  would  have  done  under 
similar  circumstances.  1  White  on  Personal 
Injuries  on  Railroads,  {  422.  As  is  said  in 
case  of  St.  L.,  I.  M.  &  S.  R.  Co.  v.  Stamps, 
84  Ark.  241,  104  S.  W.  1114:    "Where  there 
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are  two  conraes  left  open  to  a  i>er8on  in  the 
face  of  immlnoat  danger,  and  be  chooses  on 
the  spur  of  the  moment  the  one  which  Is 
really  the  more  dangerous,  he  cannot  be  held, 
as  a  matter  of  law,  to  be  negligent  in  his 
choice,  although  by  choosing  the  other  course 
he  might  have  escaped."  CHioctaw,  O.  &  O. 
R.  Co.  V.  Thompson,  82  Ark.  11,  100  S.  W.  88 ; 
K.  C.  Sou.  R.  Co.  V.  Henrle,  87  Ark.  443,  112 
S.  W.  967.  It  then  becomes  a  question  for 
the  Jury  to  determine  whether  he  is  guilty  of 
negligence,  and  his  conduct  must  be  tried  in 
the  light  of  all  the  surrounding  circumstances 
of  the  case. 

Now,  by  this  instruction,  the  court  in  ef- 
fect told  the  Jury  that  the  defendant  was, 
in  this  imx)ending  danger,  guilty  of  negli- 
gence as  a  matter  of  law,  if  he  knew  he 
could  have  escaped  in  safety,  but  thought  the 
engine  would  stop,  and  therefore  decided  to 
remain  on  the  engine.  The  plaintiff  might 
bare  thought  that  he  would  be  safe  by  re- 
maining on  the  engine.  The  presumption  is, 
from  the  natural  desire  to  preserve  life,  that 
he  did  think  that.  And  yet,  if  with  these  two 
courses  before  him  he  in  good  faith  believed 
he  would  be  safe  by  remaining  on  the  engine, 
nnder  this  instruction  he  would  still  be  guilty 
of  negligence  by  thus  remaining  on  the  en- 
gine. This,  in  effect,  would  make  the  em- 
ployfi  the  Insurer  of  his  own  safety.  In  ef- 
fect, the  conrt  by  this  Instruction  told  the 
Jury  that  as  a  matter  of  law  the  plaintiff  was 
guilty  of  negligence  In  not  leaping  froih  the 
engine.  Under  the  circumstances  of  this 
case  that  was  error. 

It  is  urged  by  the  plaintiff  that  the  court 
erred  In  modifying  the  above  instruction  No. 
1  asked  for  by  the  plaintiff.  The  modifica- 
tion eliminated  from  the  instruction  the 
duty  on  the  part  of  the  defendant  to  inspect 
its  engines.  But  this  was  to  a  great  extent 
covered  by  instruction  No.  2,  given  on  the 
part  of  the  plaintiff,  and  for  that  reason  we 
do  not  think  that  this  cause  should  be  re- 
versed solely  on  the  refusal  to  give  the  in- 
struction No.  1  as  asked  by  plalhtiff.  But 
inasmuch  as  there  must  be  a  new  trial  of 
this  cause,  we  deem  It  but  proper  to  say  that 
the  plaintiff  is  entitled  to  a  suitable  instruc- 
tion presenting  the  duty  of  defendant  to  in- 
spect Its  engines  at  such  reasonable  times, 
and  In  such  reasonable  manner,  as  an  or- 
dinarily prudent  and  careful  person  would 
do  under  like  circumstances.  "It  is  the  duty 
of  the  master  to  exercise  ordinary  care  to 
provide  bis  servants  with  a  reasonably  safe 
place  Id  which  to  work,  and  reasonably  safe 
appliances  with  which  to  work.  This  duty 
also  includes  one  of  making  reasonable  in- 
spection to  see  that  the  place  and  appliance? 
are  safe."  1  Labatt  on  Master  &  Servant, 
I  7;  26  Cyc.  1182,  1177;  St.  L.,  I.  M.  &  Sou. 
R  Co.  ▼.  Rice,  51  Ark.  467,  11  S.  W.  699,  4 
U  R.  A.  173;  St  Ia,  I.  M.  &  Son.  R.  Co. 
V.  Gaines,  46  Atk.  556;   St  Ij.,  I.  SI.  &  Sou. 


R.  Co.  V.  Brown,  67  Ark.  304,  64  S.  W.  865; 
Bryant  Lumber  Co.  v.  Stastney,  87  Ark.  321, 
112  S.  W.  740;  Ozan  Lomber  Co.  v.  Bryan 
(Ark.)  119  S.  W.  73.  It  is  true  that  the  pre- 
sumption Is  that  the  master  has  done  his 
duty  in  furnishing  safe  and  suitable  applian- 
ces; and,  even  If  they  are  defective,  It  is 
further  presumed  that  the  master  had  no 
notice  of  the  defect,  and  was  not  negligently 
ignorant  of  It.  But  these  presumptions  can 
be  overcome  by  proof.  Negligence  of  the 
master  cannot  be  Inferred  merely  from  the 
happening  of  the  accident.  That  must  be 
proved,  and  the  burden  of  establishing  it  is 
on  the  plaintiff.  But  this  can  be  shown  by 
evidence  that  there  was  a  defect  In  the  ap- 
pliance which  caused  the  Injury,  and  that 
this  defect  was  discoverable  if  It  had  been 
reasonably  inspected.  It  would  then  become 
a  question  for  the  Jury  to  deternflne  whether 
the  defendant  was  guilty  of  negligence  in 
falling  to  inspect  and  discover  such  defect. 
St  L.  &  S.  F.  B.  Co.  v.  Wells,  82  Ark.  372, 
101  S.  W.  738;  K.  C.  Sou.  K.  Co.  v.  Henrle, 
87  Ark.  448, 112  S.  W..967;  1  Labatt  on  Mas- 
ter &  Servant  S§  155-167;  Bailey  v.  Rome 
W.  &  O.  R.  Co.,  139  N.  T.  302,  34  N.  B.  918. 

For  the  error  in  giving  said  Instruction 
No.  10  on  the  behalf  of  the  defendant  the 
Judgment  is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 


REED  V.  DONIPHAN  LUMBER  CO. 
(Sppreme  Court  of  Arkansas.     July  12,  1909.) 

1.  Costs  (§  150*)  —  Itehs  —  Pdblioation  of 
Legal  Notices. 

Kirby's  Dip.  S§  4919,  4921,  providing  that 
the  cost  of  publishing  any  legal  notice  shall  be 
paid  for  by  the  party  at  whose  instance  the 
same  was  published,  which  payment  may  be 
taxed  as  other  costs,  and  fixing  the  maximum 
allowance  for  such  publication,  do  not  prevent 
an  individual  at  whose  instance  a  legal  notice  is 
published  from  contracting  with  the  publisher 
to  publish  the  same  at  any  price  they  may 
agree  on ;  but  the  court  can  allow  for  such  pub- 
lication only  the  amount  fixed  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  8  582;   Dec.  Dig.  {  150.*] 

2.  Costs  ((  150*)  —  Pubucatior  of  Legal 
Notices. 

A  party  securing  the  publication  of  a  legal 
notice  without  any  express  contract  fixing  the 
price  impliedly  agrees  to  pay  the  regular  price, 
which  the  court  must  tax  in  the  sum  fixed  by 
Kirby's  Dig.  §  4921,  especially  where  the  evi- 
dence shows  that  such  sum  is  reasonable. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  {  582 ;   Dec.  Dig.  §  150.*] 

Appeal  from  Cleburne  Chancery  Court; 
Geo.  T.  Humphries,  Chancellor. 

Suit  by  the  Doniphan  Lumber  Company  to 
quiet  title  to  lands.  There  was  a  motion  to 
tax  as  costs  the  costs  of  publishing  legal  no- 
tices In  connection  with  the  suit  From  an 
order  taxing  the  costs,  Howard  Reed,  the 
publisher,  appeals.    Reversed  and  remanded. 
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Tbe  Donlpban  Lumber  Company  brougbt 
suit  In  tbe  Cleburnie  chancery  court  to  quiet 
title  to  certain  lands  In  said  county,  and  em- 
ployed Howard  Reed,  editor  and  publisher 
of  the  Jacksonlan,  to  publish  two  legal  no- 
tices in  connection  therewith.  On  December 
17,  1907,  be  furnished  its  attorneys,  at  their 
request,  proofs  of  publication  without  first  re- 
ceiving bis  pay  for  said  serrices.  On  Octo- 
ber 30,  1908,  the  Doniphan  Lumber  Company 
filed  Its  motion  In  said  court  alleging  that 
Howard  Reed  had  charged  an  exorbitant 
price  for  said  publication,  and^  moved  the 
court  to  tax  and  liquidate  the  amount  which 
should  be  paid  for  said  services.  To  this 
motion  appellant  filed  his  response,  to  the 
effect:  That  In  August,  1907,  appellee  em- 
ployed him  to  publish  tbe  notices  in  question 
for  seven  weeks;  that  they  amounted  to 
2,870  lines  of  nonpareil  type,  or  287  squares 
of  268  ems  each;  that  bis  charge  for  said 
publication  was  $1,148,  or  $1  per  square  for 
first  insertion,  and  50  cents  per  square  for 
each  subsequent  insertion ;  that  on  the  17th 
day  of  December,  1907,  he  delivered  proofs  of 
publication  to  appellee's  attorney,  informing 
said  attorney  that  his  bill  was  $1,148,  and 
praying  the  court  to  allow  him  for  said  pub- 
HcatloxiB  tbe  sum  of  $1,148,  60  cents  for  two 
proofs  of  publication,  with  Interest  at  6  per 
cent,   per   annum  from  December  17,   1007. 

Tbe  evidence  on  behalf  of  appellee  tended 
to  show:  That  its  agent  employed  appellant 
to  print  two  notices  for  publication.  That 
at  the  time  appellee  delivered  the  notice  to 
appellant  for  publication  nothing  was  said 
about  what  the  cbarges  would  be.  The  agent 
did  not  know  what  appellant  had  charged 
appellee  for  printing  former  notices,  and  did 
not  ask  what  the  charges  would  be  for  print- 
ing the  two  notices  for  which  the  charge  in 
suit  was  made.  One  witness,  who  had  been 
in  the  newspaper  business  since  1875,  tes- 
tified: "That  $500  would  be  a  big  price  for 
publishing  tbe  notices."  That  "If  he  bad  the 
opportunity  to  do  such  a  Job,  $500  would  be 
bis  bid."  But  this  witness  further  testified 
that  $1,148  would  be  tbe  legal  rate  for  pub- 
lishing the  notices  referred  to.  He  further 
testified  that  the  usual  price  for  publishing 
"reading  notices"  was  5  cents  per  line.  An- 
other witness  for  appellee,  who  bad  been  in 
the  newspaper  business  since  1876,  testified 
that  $355  would  be  a  liberal  price  for  pub- 
lishing the  notices  in  question.  His  bid 
would  not  have  exceeded  that  sum  where  he 
made  the  contract  before  the  work  was  done. 
It  was  not  his  custom  to  charge  the  maxi- 
mum rates  for  legal  advertisements,  which 
for  tbe  notices  In  question  would  have  been 
$1,148,  the  sum  appellee  charged.  He  charg- 
ed 5  cents  a  line  for  reading  matter  known 
as  "pay  locals."  On  the  other  band,  four  wit- 
nesses, who  were  newspaper  men  of  long  ex- 
perience, testified  that  they  would  have 
charged  the  sum  of  $1,148  for  such  notices, 
and  that  such  was  their  regular  or  fixed  price 
to  their  patrons  for  such  notices.    These  wit- 


nesses show  that,  unless  a  contract  Is  made  at 
a  certain  price  in  advance  by  bid  or  other- 
wise, the  usual  price  is  the  legal  rate,  which 
makes  the  amount  charged  by  appellant 
Tbe  evidence  shows  that  for  ordinary  read- 
ing matter  most  publishers  charge  about  one- 
third  more  tlian  the  maximum  price  fixed 
by  law  for  legal  notices. 

The  appellant  testified,  in  part,  as  follows: 
"Shortly  after  the  first  publication,  I  Inform- 
ed W.  L.  Thompson,  who  was  tbe  attorney 
for  the  Doniphan  Lumber  Company,  that  the 
bill  would  amount  to  $1,208;  but  I  made  a 
mistake  in  my  calculation,  and  afterwards 
Informed  him  that  it  was  $1,148.  At  neither 
of  these  conversations  did  he  object  to  the 
price  charged.  During  tbe  December  term  of 
the  chancery  court,  1007,  W.  L.  Thompson 
prepared  a  special  affidavit  for  proofs  of  pub- 
lication, to  which  I  attached  copies  of  said 
notices  and  made  proof  of  publication  of 
same.  I  delivered  these  proofs  of  publication 
to  W.  Li.  Thompson,  and  he  received  them, 
and  at  that  time  I  told  him  my  bill  was 
$1,148,  to  which  price  be  made  no  objections 
at  the  time,  but  stated  to  me  that  tbe  com- 
pany had  made  no  provisions  for  paying  the 
same,  and  asked  me  if  I  would  let  him  have 
the  proofs  without  payment  I  told  him  that 
I  did  not  ordinarily  deliver  proofs  of  publica- 
tion without  receiving  pay  for  same,  but,  as 
tbe  company  had  several  thousand  acres  of 
land  In  the  county,  I  considered  them  good 
for  the  amount  and  gave  him  the  proofs  of 
publication,  and  when  he  received  them  he 
well  knew  tbe  amount  of  my  charge.  Ever 
since  I  have  owned  and  published  the  Jack- 
sonlan, I  have  charged  the  same  rate  for  pub- 
lishing legal  notices  that  I  charged  the  Doni- 
phan Lumber  Company,  with  one  or  two  ex- 
ceptions, and  then  there  was  a  special  agree- 
ment for  a  less  price.  In  October,  1906,  I 
published  two  notices  for  the  Doniphan  Lum- 
ber Company  on  the  patent  side  of  my  paper, 
for  which  I  charged  tbe  same  rate  that  I 
charged  in  the  above-mentioned  notices. 
These  two  notices  amounted  to  $186,  which 
the  Doniphan  Lumber  Company  paid.  In 
May,  1906,  I  published  three  notices  for  the 
Doniphan  Lumber  Company  under  a  previous 
agreement  of  50  per  cent  of  full  legal  rate, 
or  the  rates  charged  for  the  notices  above 
mentioned.  The  notices  consisted  of  two 
large  notices  and  one  small  one,  and  by  our 
agreement  the  Doniphan  Lumber  Company 
took  their  copy  to  the  newspaper  house  in 
St  Louis  which  was  furnishing  me  my  patent 
sheet,  had  it  printed  by  that  company  on  the 
patent  sheet,  proof  read  the  copy  of  the 
same,  and  relieved  me  from  all  liability  of 
error  that  might  occur  in  the  publication. 
These  notices  amounted  to — I  now  remember, 
to  $376.  In  order  to  have  sufficient  room  for 
the  notices  in  question.  It  became  necessary 
for  me  to  enlarge  my  paper  from  a  7-column, 
4-page  paper  to  a  6-column,  8-page  paper; 
and,  in  order  to  insure  the  receipt  of  the 
paper  in  time,  I  went  to  Little  Bock  and  pro- 
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cured  anotber  house  to  furnish  the  paper  to 
me,  saperintendlng  the  setting  of  the  type, 
and  proof  read  the  same  myself,  paying  an 
additional  expense  for  said  paper  of  altout 
J1.25  per  week.  The  amount  of  money  ex- 
pended In  accomplishing  the  publication  re- 
ferred to,  In  addition  to  what  it  would  lutve 
cost  to  publish  a  like  paper  if  these  publica- 
tions were  not  inserted,  was  less  than  $100. 
I  woald  not  hare  enlarged  by  paper  at  the 
time  I  did  had  It  not  been  for  these  notices. 
At  the  time  I  delivered  tl>e  notices  to  Mr. 
Thompson,  I  knew  he  was  attorney  for  the 
Doniphan  Lumber  Company,  and  had  pre- 
Tlonsly  delivered  him  notices  of  like  charac- 
ter for  said  company,  which  were  not  paid 
for  at  the  time  of  .delivery,  for  which  I  had 
charged  the  same  rate  of  publication  that  I 
did  for  these  notices,  which  were  afterwards 
paid  for  by  the  Doniphan  Lumber  Ompany. 
I  would  not  have  delivered  the  proofs  of  pub- 
lication to  Mr.  Thompson  had  I  supposed  that 
my  bill  for  publishing  the  same  would  have 
been  questioned,  or  that  I  would  have  had  to 
wait  any  considerable  length  of  time  fpr  my 
pay.  The  price  I  charged  for  this  work  is  less 
than  my  regular  price  charged  my  regular 
customers  for  the  same  amount  of  matter 
set  in  the  regular  reading  type  of  my  paper 
and  published  for  the  length  of  time  these 
notices  were  published.  I  set  the  reading 
matter  of  my  paper  In  lO-iwint  type,  or  what 
is  commonly  known  as  'long  primer,'  and  bad 
this  matter  been  set  In  lO-polnt  type,- as  I 
set  my  ordinary  paid  advertisements.  It 
would  have  made  4,476  lines,  for  which  I 
would  have  charged  any  of  my  patrons  6 
cents  per  line  f,or  each  Insertion,  which  would 
have  amounted  to  $223.80  per  week,  or  $1,- 
56G.60  for  seven  weeks." 

The  court  decreed  that  appellant,  Howard 
Beed,  have  and  recover  from  Doniphan  Lum- 
ber Ck)mpany  the  sum  of  $750,  with  interest 
on  said  amount  from  December  17,  1907,  at 
the  rate  of  6  per  cent,  until  paid.  To  which 
ruling,  and  decree  of  the  court,  the  respond- 
ent, Howard  Reed,  excepted  and  prayed  an 
appeal  to  this  court. 

Geo.  W.  Reed,  for  appellant  S.  Brun- 
didge,  Jr.,  for  appellee. 

WOOD,  3.  (after  stating  the  facts  «as 
above).  Section  4919  of  Klrby's  Digest  pro- 
vides: "When  any  notice  or  advertisement 
relating  to  any  cause,  matter  or  thing  In 
any  court  of  record,  shall  be  required  by  law 
or  the  order  of  any  court  to  be  published, 
the  same  when  duly  published  shall  be  paid 
for  by  the  party  at  whose  instance  it  was 
published,  which  payment  or  so  much  there- 
of as  is  deemed  reasonable,  may  be  taxed 
as  other  costs  otherwise  allowed  by  the 
proper  courts  in  the  course  of  the  proceed- 
ings to  whi(±  such  advertisement  relates." 
Section  4921  provides:  "When  any  law,  proc- 
lamation, advertisements,  order  or  notice 
shall  be  published  in  any  newspaper  for  the 
■tate  or  for  any  officer  on  account  of  the 


state,  or  for  any.  county  or  for  any  officer 
on  account  of  any  county,  or  for  any  legal 
advertisement  for  any  Individual,  there  shall 
not  be  allowed  for  such  publication  a  higher 
rate  than  one  dollar  per  square  of  ten  lines 
(two  hundred  and  sixty-eight  ems)  of  non- 
pareil type  for  the  first  Insertion,  and  fifty 
cents  per  square  ^or  each  subsequent  Inser- 
tion, fractional  squares  and  parts  of  squares 
to  be  counted  as  whole  squares." 

Neither  of  the  above  sections  prevents  any 
individual  at  whose  Instance  any  legal  notice 
is  published  from  contracting  with  the  pub- 
lisher to  publish  such  notice  at  any  price  they 
may  agree  upon,  and,  as  between  the  indi- 
vidual and  publisher,  the  contract  would  be 
binding  upon  them.  The  Individual  in  a 
suit  between  him  and  the  publisher  would 
be  liable  for  whatever  amount  he  had  con- 
tracted to  pay  for  the  publication.  The  pro- 
visions of  the  statute  were  not  Intended  to 
limit  the  power  of  any  private  individual  to 
pay  any  amount  he  might  contract  to  pay 
for  any  legal  publication  that  was  made  at 
his  instanca  Section  4919  cfearly  Indicates 
that,  as  between  the  individual  at  whose  in- 
stance the  publication  is  made  and  the  pub- 
lisher, they  are  left  to  contract  for  any 
amount  they  may  agree  upon,  which  amount 
the  individual  having  the  publication  made 
shall  pay;  but,  after  be  shall  have  paid  It 
and  asks  to  have  the  amount  so  paid  by  him 
taxed  as  other  costs  by  the  courts  in  the 
course  of  the  proceedings  to  which  such  ad- 
vertisement relates,  then  the  court  shall  not 
allow  for  such  .  publication  a  higher  rate 
than  that  prescribed  by  section  4921,  supra, 
which  sum  the  lawmakers  evidently  deemed 
a  reasonable  charge  for  the  character  of 
work  prescribed,  for  it  will  not  be  presumed 
that  the  Legislature  fixed  as  a  maximum 
charge  an  unreasonable  amount  Taking  the 
two  sections  together,  we  are  of  the  opinion 
that  section  4921  was  a  declaration  by  the 
Legislature  of  the  sum  that- it  deemed  rea- 
sonable for  the  court  to  allow  as  costs  wher- 
ever the  party  at  whose  instance  the  publica- 
tion was  made  had  paid  that  or  a  larger 
sum;  in  other  words,  under  the  statute, 
when  fixing  the  sum  paid  for  legal  publica- 
tion as  costs,  unless  the  sum  so  paid  exceed- 
ed the  amount  authorized  to  be  charged  by 
section  4921,  supra,  It  could  not  be  held  un- 
reasonable. 

Appellant  has  submitted,  without  objec- 
tion, to  having  the  amount  claimed  by  him 
for  publishing  the  notices  taxed  as  costs  in 
the  chancery  proceeding  to  confirm,  other- 
wise the  court  would  hove  had  no  Jurisdic- 
tion. Treating  the  case  as  the  parties  have 
treated  it,  as  a  motion  to  tax  as  part  of  the 
costs  in  the  suit  to  confirm  the  claim  of  ap- 
pellant against  appellee,  we  are  of  the  opin- 
ion that  under  the  statute  the  court  should 
have  adjudged  the  cost  of  the  publication  of 
the  notices  at  the  suhi  claimed  by  him  in  his 
response  to  the  motion,  which  sum  was  the 
amount  authorized  under  the  nrovislons  of 
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tbe  statute  supra;  but,  if  tbe  statute  au- 
thorizes the  court  to  fix  any  amount  it  may 
deem  reasonable  under  the  amount  prescrib- 
ed by  section  4921,  as  contended  by  the  ap- 
pellee, we  are  then  of  tbe  opinion  that  tbe 
finding  of  the  court  as  to  what  was  a  rea- 
sonable sum  was  against  the  clear  preponder- 
ance of  the  evidence,  for  it  was  not  unrea- 
sonable that  appellant  should  charge  for 
his  services  the  regular  and  customary  price 
charged  and  paid  for  such  work.  It  would 
be  unreasonable  to  expect  or  require  appel- 
lant to  receive  less  for  bis  work  than  others 
engaged  in  similar  business  would  have 
charged  appellee  for  the  same  work  under 
the  same  circumstances.  Yet,  according  to 
the  clear  preponderance  of  the  evidence,  that 
is  what  the  decree  of  the  chancellor  does, 
for,  Judging  by  the  record,  a  great  majority 
of  the  publishers  would  have  charged  tbe 
same  as  appellant. 

In  tbe  absence  of  any  express  contract, 
appellees  must  be  held  to  have  impliedly 
agreed,  when  it  requested  appellant  to  do 
the  work  for  it,  that  it  would  pay  the  regular 
and  usual  price.  The  evidence  tends  strong- 
ly to  show  that  appellee  knew  from  previous 
transactions  with  appellant  what  the  price 
would  be,  and  made  no  objections  to  it. 

The  decree  Is  reversed  and  remanded,  with 
directions  to  enter  a  decree  taxing  the  cost 
of  the  publication  of  the  notices  at  ^e  sum 
of  $1,148,  with  interest  on  same  at  6  per 
cent,  from  December  17,  1907. 


MORGAN  et  al.  v.  KENDRICK. 
(Supreme  Court  of  Arkansas.     July  12,  1900.) 

1.  Judgment  (8  720*)— Res  Judicata— Mat- 
lEBB  IN  Issue. 

A  matter  distinctly  put  in  issue  and  di- 
rectly determined  by  a  court  of  competent  juris- 
diction as  a  ground  of  recovery  cannot  be  dis- 
puted in  a  subsequent  suit  between  the  same 
parties  or  their  -privies,  even  if  the  second  suit 
IS  for  a  different  cause  of  action. 

[Ed.   Note.— For  other  cases,   see  Jadsment, 
Cent.  Dig.  §  1251;    Dec.  Dig.  t  720.*] 

2.  Limitation  of  Actions  ($  167*)- Bab  of 
Debt— Effect  on  Security. 

Under  Kirby's  Dig.  §  5399,  forbidding  fore- 
closure of  mortgages  after  limitations  have  run 
against  the  debt,  and  requiring  any  payment  to 
take  the  case  out  of  the  statute  to  be  indorsed 
on  the  margin  of  the  record  of  the  mortgage, 
when  the  debt  secured  by  a  mortgage  is  ap- 
parently barred  by  limitation,  and  no  payment 
which  would  stay  the  limitation  is  indorsed  on 
the  margin  of  the  record  of  the  mortgage,  it 
becomes,  as  to  third  parties,  an  unrocorded 
mortgage  and  constitutes  no  lien  as  against  such 
third  party,  notwithstanding  he  has  actual 
knowledge  of  tbe  mortgage. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  i  052;   Dec.  Dig.  {  167.*] 

8.  Limitation  of  Actions  (§  167*)- Bab  of 
Deiit— Effect  on  Securitt. 

Where  the  debt  secured  by  mortgage  is  ap- 
parently barred  by  limitations,  rendering  the 
mortgage  the  same  as  though  unrecorded  as  to 
fhird  persons,  a  lien  cannot  be  defeated  by  plac- 


ing tbe  title  to  the  property  In  a  third  person 
for  the  mortgagor's  oenefit,  nor  by  giving  the 
property  away. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  652 ;   Dec  Dig.  f  107.*] 

4.  Fbaudulekt  Convetarces  ({  295*)— Evi- 
dence. 

Evidence  held  sufficient  to  sustain  a  finding 
that  a  deed  made  hy  a  mortgagor  after  the  debt 
secured  appeared  to  be  barred  by  limitation,  and 
hence,  under  Kirhy's  Dig.  {  5399,  having  only 
the  effect  of  an  unrecorded  mortgage  as  against 
third  persons,  was  voluntary  and  fraudulent  as 
against  the  mortgagee;  the  mortgage  being  still 
bmding  as  an  unrecorded  mortgage. 

[E!d.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  267;  Dec.  Dig.  { 
295.*] 

5.  MOBTQAQES  (I  374*)— FOBECLOSUBE— NECES- 

8ITT  OF  Deed.  ' 

Where  land  was  sold  in  accordance  with 
law  and  the  provisions  of  the  mortgage,  it  vest- 
ed in  the  purchaser  an  equitable  title,  although 
no  deed  was  made. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cebt.  Dig.  i  1118;   Dec  Dig.  {  374.*] 

Appeal  from  Cleveland  Chancery  Court; 
Jno.  M.  Elliott,  Chancellor. 
Action  by  J.  J.  T.  Kendrlck  against  W.  J. 

Morgan  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Woodson  Mosely  and  Taylor  &  Jones,  for 
appellant    Crawford  &  Hooker,  for  appellee. 


FRAUENTHAL,  J.  The  plaintiff  below, 
J.  J.  T.  Kendrlck,  Instituted  this  suit  on  Oc- 
tober 1,  1907,  in  the  Cleveland  chancery 
court,  for  the  purpose  of  coufirming  a  sale 
of  real  estate  made  under  and  by  virtue  of  a 
power  of  sale  contained  in  a  mortgage  ex- 
ecuted to  him  by  W.  J.  Morgan,  one  of  the 
defendants,  and  also  to  cancel  a  deed  execut- 
ed by  said  mortgagor  to  his  two  sons,  George 
and  Frank  Morgan,  the  other  defendants 
herein.  On  January  24,  1896,  W.  J.  Morgan 
for  a  valuable  consideration  executed  to  tbe 
plaintiff  bis  note  for  $563.95  due  January 
1,  1897,  and  bearing  10  per  cent  interest  per 
annum  from  date  until  paid,  and  on  the 
same  day,  to  secure  tbe  payment  of  said 
note,  executed  to  plaintiff  a  mortgage  on  the 
land  In  controversy.  The  mortgage  was  du- 
ly filed  for  record  in  April,  1896.  The  plain- 
tiff alleged:  That  payments  were  made  by 
the  maker  on  the  note  as  follows:  January 
15,  1901,  $1;  July  7,  1902.  $2.  And  that  on 
June  11,  1906,  the  plaintiff  indorsed  a  mem- 
orandum of  said  payments  on  the  margin  of 
the  record  of  said  mortgage,  which  was  then 
duly  attested.  In  May,  1906,  the  plaintiff 
sold  the  land  under  the  power  of  sale  con- 
tained in  the  mortgage,  and  in  making  said 
sale  he  complied  with  the  terms  of  said 
mortgage  and  all  requirements  of  the  law. 
The  plaintiff  became  the  purchaser  at  th.it 
sale,  and,  although  the  period  for  redemption 
had  expired,  he  did  not  execute  a  deed  to 
himself  under  the  sale  for  the  reason  that 
he  did  not  think  he  bad  that  power.     He 


*For  other  cases  see  same  topic  and  section  NUMBER  to  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reportar  Indexes 


Digitized  by 


Google 


AA.) 


MORGAN  y.  EENOBICE. 


279 


credited  the  amonnt  of  tbe  bid  npon  the 
note,  and  on  November  1,  1906,  instituted  a 
suit  in  the  Cleveland  circuit  court  against 
the  defendant  W.  J.  Morgan  for  the  balance 
of  said  note.  In  that  suit  said  Morgan  de- 
nied making  the  above  payments  and  plead- 
ed the  statute  of  limitation.  Upon  a  trial 
and  verdict  of  a  jury,  a  judgment  was  ren- 
dered in  that  case  in  favor  of  the  plaintiff 
and  against  the  defendant  W.  J.  Morgan, 
for  the  sum  of  $639.23,  as  the  balance  due  on 
said  note.  On  April  8,  1905,  W.  J.  Morgan 
conveyed  the  said  mortgaged  land  to  his 
said  two  sons  for  the  alleged  consideration 
of  $400,  and  this  deed  was  filed  for  record 
on  June  19,  1906.  The  plaintiff  seeks  to  set 
aside  said  deed  on  the  ground  of  fraud. 

The  defendants  in  their  answers  denied 
all  allegations  of  payments  and  of  fraud, 
and  claimed  that  by  reason  of  the  failure  to 
Indorse  the  alleged  payments  on  the  margin 
of  the  record  of  the  mortgage  until  after  the 
note  appeared  to  be  barred  by  limitation,  and 
until  after  the  execution  9f  said  deed,  the 
mortgage  was  invalid  as  to  the  defendants 
George  and  Frank  Morgan.'  The  chancellor 
found  that  the  note  was  not  barred  by  lim- 
itation, that  the  mortgage  sale  of  the  land 
was  regular  in  all  respects,  and  that  the 
alleged  conveyance  made  by  the  mortgagor 
to  the  other  defendants  was  fraudulent  He 
entered  a  decree  canceling  said  deed  and 
confirming  the  sale  under  the  mortgage  and 
quieting  title  in  plaintiff,  and  directed  a  com- 
missioner of  the  court  to  execute  a  deed  to 
plaintiff  for  the  land.  In  accordance  with 
the  pleadings,  the  chancellor  in  said  decree 
also  reformed  the  description  of  a  small  por- 
tion of  the  land.  From  this  decree  the  de- 
fendants have  appealed  to  this  court 

The  sole  defense  in  this  suit  is  made  by 
the  defendants  George  and  Frank  Morgan, 
who  claim  an  unincumbered  title  to  the  land 
by  virtue  of  the  conveyance  from  their  fa- 
ther. Neither  in  the  answer  of  the  defendant 
W.  J.  Morgan,  nor  in  the  brief  of  appellants, 
is  it  contended  that  the  said  note  secured 
by  the  mortgage  is  barred  by  the  statute  of 
limitation.  The  evidence  sustains  the  find- 
ing of  the  chancellor  that  payments  were 
made  thereon  by  the  maker  as  above  set 
forth,  and  that  on  liiat  account  the  note  was 
not  barred.  That  issue  was  also  determined 
by  the  judgment  of  the  Cleveland  circuit 
court  in  the  alx>ve-mentioned  suit  founded 
upon  said  note.  As  is  said  in  the  case  of 
Xatlonal  Surety  Co.  v.  Ooates,  83  Ark.  545, 
104  S.  W.  219:  "A  right,  question,  or  fact 
distinctly  put  in  issue  and  directly  determin- 
ed by  a  court  of  competent  jurisdiction  as  a 
ground  of  recovery  cannot  be  disputed  in  a 
subsequent  suit  between  the  same  parlies  or 
their  privies;  and,  even  if  the  second  suit  is 
for  a  different  cause  of  action,  the  right 
question,  or  fact  once  so  determined  must, 
as  between  the  same  parties  or  their  privies, 
be  taken  as  conclusively  established,  so  long 
as  the  judgment  in  the  first  suit  remains  un- 


modified." 12  Cyc.  121B.  The  Judgment  of 
the  Cleveland  circuit  court  involved  the 
question  as  to  whether  said  note  was  bar- 
red, and  it  therefore  became  conclusive 
against  the  defendant  W.  J.  Morgan  and 
prima  facie  evidence  against  the  other  de- 
fendants, and,  with  the  other  testimony  In 
the  case,  fully  sustains  the  finding  of  the 
chancellor  that  the  note  was  not  barred. 

But  the  defendants,  who  are  the  grantees 
in  said  deed,  contend  that  on  April  3,  1005, 
when  they  obtained  said  deed,  the  plaintiff 
had  not  made  any  indorsement  of  the  pay- 
ments on  the  margin  of  the  record  of  said 
mortgage,  and  that  therefore  their  rights 
could  not  be  affected  by  the  payments.  Sec- 
tion 5399  of  Klrby's  Digest  provides:  "In 
suits  to  foreclose  or  enforce  mortgages  or 
deeds  of  trust  it  shall  be  sufficient  defense 
that  they  have  not  been  brought  within  the 
period  of  limitation  prescribed  by  law  for  a 
suit  on  the  debt  or  liability  for  the  security 
of  which  they  were  given.  Provided  when 
any  payment  is  made  on  any  such  existing 
indebtedness,  before  'the  same  is  barred  by 
the  statute  of  limitation,  such  payment 
shall  not  operate  to  revive  said  debt  to  ex- 
tend the  operations  of  the  statute  of  limita- 
tion with  reference  thereto,  so  far  as  the 
same  affects  the  rights  of  third  parties,  un- 
less the  mortgagee,  trustee  or  beneficiary 
shall,  prior  to  the  expiration  of  the  period 
of  the  statute  of  limitation,  indorse  a  mem- 
orandum of  such  payment  with  date  thereof 
on  the  margin  of  the  record  where  such  in- 
strument is  recorded,  which  indorsement 
shall  be  attested  and  dated  by  the  clerk." 
The  effect  of  that  statute  as  to  strangers  to 
the  transaction  is  that,  when  the  debt  se- 
cured by  a  mortgage  Is  apparently  barred  by 
limitation,  and  no  payment  which  would 
stay  the  limitation  is  indorsed  on  the  margin 
of  the  record  of  the  mortgage,  it  becomes 
as  to  such  third  parties  an  unrecorded  mort- 
gage; and,  like  an  unrecorded  mortgage,  it 
constitutos  no  lien  npon  the  mortgaged  prop- 
erty as  against  such  third  party  notwith- 
standing he  has  actual  knowledge  of  the  ex- 
ecution of  such  mortgage.  Jacoway  v.  Gault 
20  Ark.  190,  73  Am.  Dec.  494;  Jarratt  v. 
McDaniel,  32  Ark.  508;  Neal  v.  Spiegle,  33 
Ark.  63;  Ford  v.  Burks,  37  Ark.  01;  Dodd  v. 
Parker,  40  Ark.  536;  Martin  v.  Ogden,  41 
Ark.  186;  Wright  v.  Graham,  42  Ark.  140; 
Hill  V.  Gregory,  64  Ark.  317.  42  S.  W.  408. 

But  an  unrecorded  mortgage  Is  still  good 
and  binding  between  the  parties.  It  consti- 
tutes a  valid  lien  on  the  property,  except  as 
to  the  legal  rights  of  third  parties.  Conner 
V.  Abbott  33  Ark.  365;  Appelwhlte  v.  Har- 
rell,  49  Ark.  279,  5  S.  W.  292;  Hampton  v. 
State.  67  Ark.  266,  54  S.  W.  740;  Rhea  v. 
Planters'  Mutual  Ins.  Ass'n,  77  Ark.  57,  90 
S.  W.  850.  The  mortgagor  cannot  defeat  the 
binding  Hen  of  an  unrecorded  mortgage  by 
placing  the  title  to  the  property  In  another 
for  his  benefit  nor  by  giving  the  property 
away.    As  is  said  in  the  case  of  Leonhard  T, 
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Flood.  68  Ark.  162,  56  S.  W.  T81:  "As  to 
one  holding  the  property  by  a  conveyance 
entirely  voluntary,  it  would  be  presumed 
that  the  conveyaface  was  made  subject  to 
the  mortgage."  The  conveyance  therefore 
by  a  mortgagor  to  a  third  party  with  the 
fraudulent  purpose  of  defeating  the  mort- 
gage, and  without  an  actual  and  bona  flde 
consideration,  would  not  relieve  the  property 
of  the  Hen  of  a  valid  mortgage  although  un- 
recorded.   Leonbard  v.  Flood,  supra. 

Now,  in  this  case,  it  appears  that  the  fa- 
ther conveyed  to  his  two  sons  the  mortgaged 
land.  The  deed  was  executed  in  April,  1003; 
but  the  evidence  tends  to  prove  that  it  was 
still  retained  by  the  father  and  undelivered, 
and  after  the  mortgagee  proceeded  to  make 
sale  of  the  land  under  the  mortgage  In  May, 
'1906,  the  father  placed  the  deed  on  record 
on  June  19,  1906.  The  two  sons  were  young 
men  who  were  members  of  the  father's  fahi- 
lly,  and  the  evidence  does  not  show  that 
they  had  any  property.  They  knew  of  the 
mortgage  which  their  father  had  executed 
to  the  plaintiff  on  the  land,  and  knew  that 
It  was  unpaid.  The  deed  recites  that  the 
consideration  of  $400  was  paid  for  the  land; 
but  the  defendants  testified  that  as  a  mat- 
ter of  fact  It  was  not  paid.  They  claimed 
that  they  had  executed  a  note  therefor;  but 
they  and  their  father  testified  that  they  had 
never  seen  the  note  since  Its  execution  and 
did  not  know  when  it  matured,  and  this  tes- 
timony was  given  three  years  after  its  al- 
leged execution.  The  note  was  not  paid  and 
was  not  produced,  and,  finally,  the  father 
stated  In  his  testimony:  "If  they  pay  me  for 
it,  it  is  all  right,  and  if  they  never  pay  for 
it,  it  Is  all  right,  of  course."  No  other  person 
testified  to  seeing  the  deed  prior  to  the  date 
It  was  filed  for  record,  and  no  other  persof 
testified  as  to  the  note.  It  was  claimed  that 
"about  $50"  was  paid  along  on  the  note;  but 
no  statement  is  made  as  to  when  or  In  what 
manner  such  alleged  payments  were  made. 
The  circumstances  thus  surrounding  this 
deed  and  the  alleged  transaction  between  the 
father  and  sons  are  sufllcieut  to  arouse  sus- 
picion and  to  throw  doubt  upon  them  as  le- 
gitimate contracts.  The  circumstances  of  this 
case  and  the  relation  of  the  parties  make  out 
a  prima  facie  case  of  fraud  which  impeaches 
the  consideration  of  the  deed,  which  has  not 
been  overcome  by  any  testimony  in  the  case. 
Leonhard  v.  Flood,  68  Ark.  162,  56  S.  W.  781; 
Wllks  V.  Vaughan,  73  Ark.  174,  83  S.  W.  913; 
McConnell  v.  Hopkins,  86  Ark.  225,  110  S. 
W.  1039;   20  Cyc.  439. 

The  chancellor  made  a  finding  that  this 
alleged  conveyance  by  the  father,  W.  J. 
Morgan,  to  his  sons,  was  not  bona  fide,  but 
was  colorable  and  fraudulent  The  evidence 
sustains  the  finding  of  the  chancellor  and 
the  conclusion  that  the  deed  was  In  truth 
and  in  effect  a  voluntary  conveyance.  It 
♦herefore  follows  that  this  deed  did  not  re- 


lieve the  land  of  the  valid  Hen  which  existed 
on  the  land  by  virtue  of  said  mortgage,  and 
that  the  conveyance  from  W.  J.  Morgan  to 
his  sons,  George  and  Frank,  is  subject  to 
said  mortgage,  and,  inasmuch  as  the  land  has 
been  sold  under  said  mortgage,  and  the  pe- 
riod for  redemption  baa  expired,  said  deed 
should  be  removed  as  a  cloud  from  the  title 
to  said  land. 

The  land  was  sold  in  accordance  with  law 
and  the  provisions  of  the  mortgage,  and  it 
therefore  vested  in  the  purchaser  an  equita- 
ble title,  although  no  deed  was  made.  Dan- 
iel V.  Garner,  71  Ark.  484,  70  S.  W.  1003. 
The  chancellor  was  therefore  right  In  quiet- 
ing the  title  to  the  land  in  the  plaintiff  and 
directing  a  deed  to  be  made  to  him.  Kirby's 
Dig.  !  6318. 

Finding  no  error  In  the  decree  of  the 
Cleveland  chancery  court,  It  is  in  all  things 
affirmed. 


CRAIO  V.  GREENWOOD  DISTRICT, 

SEBASTIAN  COUNTY. 

(Supreme  Court  of  Arkansas.     July  12,  1909.) 

Eminent  Domain  (§  63*)  —  Compensation -~ 

Taking  Phopebty. 

Kirby's  Dig.  §  3009,  providing  that,  when 
any  county  road  may  be  injured  by  washing,  it 
stiali  be  tlie  duty  of  the  overseer  of  the  road  dis- 
trict to  notify  the  county  court,  and  when  neces- 
sary a  survey  of  a  new  road  shall  be  ordered, 
does  not  autnorize  recovery  of  compensation  by 
a  landowner  whose  property  has  been  used  for 
a  roadway,  where  the  county  court  declined  to 
establish  a  new  road. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  f  63.*] 

Hart,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Sebastian 
County,  Greenwood  District;  Daniel  Hon, 
Judge. 

Action  by  Sarah  Craig  against  Greenwood 
District,  Sebastian  County.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Winchester  &  Martin,  for  appellant.  Ap- 
pellee, pro  se. 

Mcculloch,  C.  J.  Appellant,  Sarah 
Craig,  presented  to  the  county  court  of  the 
Greenwood  district  of  Sebastian  county  a 
claim  for  compensation  for  land  used  as  a 
public  road.  The  claim  was  disallowed  by 
the  county  court,  and  she  appealed  to  the 
circuit  court,  where  a  trial  before  the  court 
resulted  in  an  adverse  Judgment,  and  she  ap- 
pealed to  this  court. 

The  case  was  tried  on  the  following  agreed 
statement  of  facts: 

"In  the  year  19 the  county  court  of 

Sebastian  county.  Greenwood  district,  pur- 
suant to  the  requirements  of  sections 

of  Kirby's  Digest,  established  a  public  road 
over  the  lands  of  Sarah  Craig  by  definite 
metes  and  bounds,  30  feet  in  width,  which 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  &  Reporter  Inilexe 
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road  ran  along  the  bank  of  the  Arkansas 
liver.  In  some  places  perhaps  running  as 
close  as  10  feet  to  the  bank,  and  In  other 
places  perhaps  50  feet  from  the  bank,  as 
dose  to  the  bank  as  was  safe  for  travel. 
The  road  so  laid  ont  and  defined  was  paid 
for  by  tbe  countr  court  according  to  the 
damagea  fixed' by  the  viewers.  From  time 
to  time  after  said  road  was  open  to  travel, 
the  land  caved  in  along  tbe  river  bank  and 
destroyed  tbe  road  in  various  places,  and 
the  travel  was  forced  to  go  onto  the  lands 
of  tbe  defendant,  and  this  route  so  traveled 
also  caved  in,  so  that  the  public  travel  again 
made  a  route  over  other  lands  of  defendant's 
adjacent  to  the  bank.  Tbe  travel  Is  now 
upon  tbe  lands  of  tbe  defendant  and  along 
tbe  bank  of  the  river,  and  the  present  route 
has  been  so  traveled  some  three  or  four 
years,  except  where  It  has  caved  in,  and  the 
travel  bas  been  diverted  upon  other  lands 
belonging  to  the  petitioner.  The  cave-Ins 
began  during  the  second  year  after  the  road 
was  open  for  travel.  After  tbe  several 
brealcs  bad  occurred  and  the  public  travel 
had  been  diverted  upon  her  land  where  tbe 
breaks  bad  occurred,  Sarah  Craig  filed  In 
the  coonty  court  of  the  Greenwood  district 
of  Sebastian  county  a  petition  setting  out 
the  number  of  acres  so  used  for  travel,  and 
asking  that  she  be  paid  for  same  by  the 
GreenwtMMl  district  This  petition  was  not 
acted  upon,  and  each  year  thereafter  she  fil- 
ed a  like  petition,  and  none  of  which  were 
acted   upon.    On  tbe  day  of 


she  filed  the  petition  presented  herewith, 
which  recites  all  the  different  claims  there- 
tofore filed,  in  which  petition  she  set  forth 
tbe  fact  that  tbe  road  bad  been  destroyed 
by  tbe  river,  and  other  lands  of  hers  taken 
by  the  public,  and  prayed  (pursuant  to  sec- 
tion   of  Klrby's  Digest)  the  appoint- 
ment of  viewers  to  view  out  another  road, 
that  tbe  county  (Greenwood  district)  pay 
her  for  the  lands  so  taken  and  used,  etc. 
Viewers  were  by  the  court  appointed,  and 
they  filed  their  report,  stating  that  they  had 
viewed  tbe  premises,  and  that  the  land  was 
worth  935  per  acre.  When  the  matter  came 
op  for  bearing  before  the  county  court,  up- 
on tbe  report  of  tbe  viewers.  It  was  held  by 
tbe  court,  as  a  matter  of  law,  that  the  coun- 
ty -was  not  liable  to  the  defendant  for  the 
said  land,  and  defendant's  claim  was  not 
allowed,  whereupon  she  took  an  appeal. 

"It  was  further  agreed:  That  the  land  of 
Sarah  Craig,  over  which  the  road  heretofore' 
referred  to  ran.  Is  situated  in  road  district 

-.    That  they  He  In  Big  Creek  township 

of  Sebastian  county,  which  township  under 
act  of  April  18,  1905,  made  a  separate  road 
district.  That  the  roads  In  the  several  town- 
ships or  road  districts  are  worked  or  main- 
tained from  funds  derived  from  a  three-mill 
road  tax  levied  on  the  real  and  personal 
property  in  the  particular  road  district  In 
wblcb  tbe  said  property  Is  located.  It  Is 
farther  agreed  that,  after  tbe  road  as  origin- 


ally laid  out  along  tbe  river  bank  bad  caved 
in,  the  subsequent  routes  traveled  by  the 
public  were  traveled  without  the  consent  of 
tbe  county  court  as  far  as  any  official  ac- 
tion was  concerned,  and  with  only  such 
knowledge  as  was  contained  In  Sarah  Craig's 
several  petitions  asking  for  pay  for  tbe  land 
so  used  by  tbe  public,  and  that  no  assurance 
was  ever  given  to  the  defendant  by  any  one 
having  a  right  to  bind  the  county  that  tbe 
county  would  pay  for  such  roads.  It  is  fur- 
ther agreed:  That  no  appropriation  has  been 
made  by  the  last  annual  levying  court  or 
any  other  levying  court  of  said  county  and 
district,  for  the  purpose  of  paying  for  or  es- 
tablishing a  new  road  on  defendant's  land; 
that  tbe  evidence  does  not  show  whether  w 
not  any  road  overseer  bas  worked  the  road 
now  used  by  the  public  over  defendant's 
land;  but  that  the  public  baa  continuously 
used  this  route  since  the  road  was  establish- 
ed in  18 ,  though  It  Is  agreed  that  tbe 

coimty  court  never  ordered  the  said  road, 
as  now  traveled,  worked,  nor  that  it  has 
ever  needed  any  work.  It  la  further  agreed: 
That  by  a  vote  of  the  last  general  election, 
September,  1906,  the  road  tax  was  put  Into 
effect  In  tbe  Greenwood  district  of  Sebas- 
tian county,  and  the  quorum  court  of  said 
county  levied  a  three-mill  tax;  that  there 
are  21  road  districts  In  tbe  Greenwood  dis- 
trict of  Sebastian  county,  each  one  of  which 
has  a  road  overseer,  and  each  one  of  which 
Is  elected  as  other  township  officers  are 
elected;  that  the  county  court  has  no  control 
over  said  overseer;  and  that  the  funds  of 
each  particular  road  district  are  separate 
from  all  others,  and  the  county  court  or 
quorum  court  has  no  Jurisdiction  over  same. 
And  this  was  all  the  testimony  Introduced 
by  either  side." 

A  public  road  may  be  established  by  Judg- 
ment of  the  county  court  rendered  In  accord- 
ance with  the  statute,  or  by  voluntary  dedi- 
cation, or  by  prescription.  It  Is  only  when 
the  road  Is  established  In  the  first  mode  that 
compensation  can  be  demanded  by  the  owner 
for  land  taken.  The  county  cannot  be  made 
responsible  for  the  value  of  land  used  as 
a  public  highway  except  after  Judgment  of 
the  county  court  establishing  the  road. 
There  Is  no  warrant  In  the  statute  for  lia- 
bility of  the  comity  to  be  Incurred  In 
any  other  manner,  and,  In  the  absence  of  a 
statute,  no  liability  can  be  Imposed.  Gran- 
ger V.  Pulaski  County,  26  Ark.  39;  Arkansas 
County  V.  Freeman,  31  Ark.  266;  Nevada 
County  V.  Dickey,  68  Ark.  160,  56  S.  W.  779. 

Appellant  cites  the  following  statute  as 
Justification  for  her  claim:  "When  any  coun- 
ty road  may  be  injured  or  destroyed  by  the 
washing  of  any  lake,  river  or  creek,  it  shall 
be  the  duty  of  the  overseer  or  overseers  of 
the  road  district  or  districts  in  which  such 
Injury  or  destruction  may  occur,  to  Imme^ 
dlately  notify  the  county  court  In  writing  of 
the  nature  and  extent  of  such  Injury;  and, 
if  said  court  shall  be  satisfied  that  such  road 
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has  been  Injured  or  destroyed  to  snch  an  ex- 
tent 48  to  inconvenience  tlie  travelint:  pub- 
lic the  court  stiall  appoint  three  viewers, 
who  may,  if  In  ttieir  Judgment  it  is  neces- 
sary, talie  with  ttiem  a  competent  surveyor, 
and  proceed  to  view  and  survey  a  new  road 
upon  such  ground  as  will  accommodate  the 
traveling  public.  Such  viewers  shall  deter- 
mine the  compensation  to  be  allowed  the 
owners  of  the  property  sought  to  be  ap- 
propriated, at  its  true  value,  and  the  dam- 
ages occasioned  by  such  new  road,  and 
shall  make  a  report  of  their  doings  in  the 
manner  pointed  out  in  this  act  as  the  duties 
of  viewers  of  new  roads.  Appeals  may  be 
taken  from  the  appointment  and  orders  of 
said  court,  and  from  the  assessment  allowed 
by  the  viewers  as  a  Jury  to  the  owner  or 
owners  of  property,  in  the  manner  provided 
by  this  act,  within  the  time  allowed  by  law, 
after  the  first  regular  term  of  the  court 
thereafter  held.  The  appointment  of  view- 
ers and  order  of  said  court  herein  provided 
shall  be  recorded  in  the  records  of  the  court. 
The  court  shall  be  governed  In  the  reception, 
approving  and  recording  of  said  report  of 
viewers,  in  all  respects,  as  is  prescribed  in 
the  case  of  new  roads,  except  no  notice  of 
the  destruction  or  injury  to  the  road  shall  be 
required,  except  as  required  by  this  section. 
All  costs,  damages  and  expenses  arising  un- 
der the  provisions  of  this  section  shall  be 
paid  out  of  the  county  treasury."  Kirby's 
Dig.  S  3009. 

But  it  is  BufiBclent  answer  to  the  conten- 
tion to  say  that  the  county  court  declined  to 
establish  a  new  route  for  the  road  over  ap- 
pellant's land.  The  basis  of  her  claim  is,  not 
that  the  county  court  established  a  road 
over  her  land  and  refused  compensation,  but 
that  the  public  used  her  land  for  a  road- 
way, and  she  demands  compensation  for  the 
taking  of  it  in  that  way.  The  public  bad  no 
legal  right  to  take  and  use  her  land  for  a 
roadway  without  her  consent  (except,  per- 
haps, temporarily  until  the  destruction  of 
the  road  could  become  known  to  the  travel- 
ing public),  and  such  unauthorized  use  by 
the  public  cannot  become  the  basis  for  a 
claim  against  the  county  for  compensation. 
Appellant  must  seek  some  other  remedy. 
The  Constitution  of  the  state  wisely  leaves 
It  to  the  county  court  to  determine  when 
and  where  public  roads  shall  be  established 
and,  when  ouce  established,  what  alterations 
thereof  shall  be  made.  Elxpense  of  care  of 
public  highways  cannot  be  forced  upon  a 
county,  nor  can  compensation  for  land  taken 
for  such  purpose  be  demanded  of  a  county 
without  the  concurring  Judgment  of  the 
county  court  establishing  the  road.  Road 
Improvement  Dist.  v.  Glover  (Ark.)  117  S. 
W.  544. 

Affirmed. 

H.\RT,  J.,  dissents. 


TEXAS  &  P.  RY.  CO.  ▼.  SMITH. 
(Sapreme  Court  of  Arkansas.    July  12,  1909.) 

1.  New  Tbial  (I  1*)— Definition— Statutes. 

A  "new  trial"  Is  defined  by  Kirby's  Dig.  { 
62IS,  to  be  a  re-examination  in  the  same  court 
of  an  issue  of  fact  after  verdict  by  a  jnry  or 
decision  by  the  court. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4788-4790.] 

2.  New  Trial  (5  103*)  — Nbwlt  Discovered 
Evidence— Material  Issues. 

Under  Kirby's  Dig.  {  6215,  providing  that 
newly  discovered  evidence  to  constitute  ground 
for  new  trial  must  be  material  to  the  issue  tried, 
where,  in  an  action  a^nst  a  railroad  company 
for  the  killing  of  stock,  the  only  issue  related  to 
the  value  of  the  animals,  newly  discovered  evi- 
dence that  defendant  led  the  stock  onto  defend- 
ant's right  of  way,  and  thus  contributed  to  their 
death,  was  not  ground  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §{  215-217;    Dec.  Dig.  |  103.»] 

3.  Judgment  (§  446*)— Vaoation— Equitabi.b 
Relief. 

Where  defendant  was  not  entitled  to  a  new 
trial  of  an  action  for  killing  stock,  for  newly 
discovered  evidence,  not  applicable  to  any  issue 
tried,  showing  that. plaintiff  led  the  stock  onto 
defendant's  right  of  way,  and  thus  contributed 
to  their  death,  defendant's  remedy  was  by  suit 
to  set  aside  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  845-848 ;   Dec.  Dig.  !  44e.*J 

Appeal  from  Circuit  Ck)urt,  Miller  County; 
Jacob  M.  Carter,  Judge. 

Action  by  Daniel  W.  Smith  against  the 
Texas  &  Pacific  Railroad  Company.  From 
an  order  denying  defendant's  motion  for  a 
new  trial,  for  newly  discovered  evidence,  it 
appeals.    Affirmed. 

Glass,  Estes  A  King,  for  appellant.  E.  F. 
Friedell,  for  appellee. 

BATTLE,  J.  Daniel  W.  Smith  brought  an 
action  against  the  Texas  &  Pacific  Railway 
Company,  before  a  Justice  of  the  peace  of 
Miller  county,  to  recover  $85  for  damages 
caused  by  an  alleged  negligent  killing  of  two 
burros  by  defendant  After  trial  and  Judg- 
ment In  Justice  court.  It  was  taken  by  apx>eal 
to  the  Miller  circuit  court,  where  a  jury  trial 
was  had  on  the  29th  of  June,  1908,  and  Judg- 
ment was  rendered  against  the  defendant  In 
favor  of  the  plaintUf  for  $25  and  costs.  Aft- 
er the  rendition  of  the  Judgment,  an  order 
was  made  allowing  the  defendant  until  the 
4th  of  July  following  within  which  to  file  a 
motion  for  a  new  trial;  but  no  motion  was 
filed,  and  the  Judgment  became  final.  The 
court  at  the  June,  1908,  term  adjourned  on 
the  4th  of  July,  1908,  and  thereafter,  on  the 
14th  day  of  the  same  month,  the  following 
motion  for  a  new  trial,  based  upon  newly 
discovered  evidence,  was  filed  by  the  de- 
fendant: 

"Comes  the  defendant  herein,  in  vacation, 
as  provided  by  law,  and  files  this,  its  motion 
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for  a  new  trial  of  tbia  case,  with  the  prayer 
that  the  verdict  of  the  Jury  and  the  Judgment 
at  the  court  rendered  herein  be  set  aside  and 
the  case  be  tried  anew. 

"In  support  of  this  motion  the  defendant 
respectfully  shows  that,  since  the  trial  of 
this  case  and  the  adjournment  of  the  June, 
1908,  term  of  this  court,  it  has  discovered 
new  evidence  bearing  on  the  Issues  of  this 
case,  which  evidence  is  material  to  the  de- 
fense herein,  and  which,  after  reasonable 
diligence,  it  could  not  and  did  not  discover 
and  produce  at  the  trial.    •    •  .  • 

"The  defendant  shows:  That,  since  said 
trial  and  the  adjournment  of  said  court,  it 
has  discovered  evidence  to  the  effect  that, 
either  the  day  before  or  the  afternoon  or 
evening  when  they  were  struck,  the  plaintiff 
led  them  upon  the  defendant's  right  of  way 
and  within  the  Inclosure  surrounding  same; 
that  he  led  them  upon  said  right  of  way  and 
within  the  Inclosure  surrounding  same  by 
pushing  down  the  bottom  wire  of  the  fence, 
and  lifting  up  the  upper  wire,  permitting 
them  to  go  upon  the  right  of  way,  between 
said  wires;  that  at  such  time  they  were 
tied  together  with  a  rope  and  were  left  with- 
in said  Inclosure,  grazing,  exposed  to  the  dan- 
ger of  being  struck  by  passing  trains,  with  no 
chance  to  escape  if  upon  trestle  or  curve. 

"The  defendant  shows  that  said  testimony 
is  essentially  material  to  its  defense,  in  that 
it  shows  that  the  plaintifTs  own  negligence 
and  carelessness  caused  and  contributed  to 
such  damage  as  he  sustained,  and  that  such 
negligence  and  carelessness,  even  if  negli- 
gence were  proven  against  the  defendant, 
which  was  not,  would  preclude  a  recovery  by 
the  plaintiff  in  the  case. 

The  defendant  shows:  That  it  could  not 
with  reasonable  diligence  have  discovered 
and  produced  this  testimony  at  the  trial  of 
this  case,  and  says  that  it  made  a  special  ef- 
fort prior  to  this  trial  to  get  at  all  the  facts 
and  all  the  merits  of  the  claim  Involved  in 
this  suit;  that  It  sent  its  special  agent  to 
the  place  where  the  damage  was  alleged  to 
ha^e  been  done,  and  undertook  to  ascertain, 
through  said  special  agent,  not  only  all  the 
facts  and  circumstances  connected  with  the 
Injury,  but  also  everything  relating  to  the 
value  of  the  animals ;  that  said  special  agent 
spent  some  time  In  said  vicinity,  went  to  see 
every  man  who  was  reputed  to  have  known 
anything  of  the  claim,  and  used  every  dili- 
gence he  could  to  ascertain  all  the  facts  about 
the  matter.  It  says  that  said  special  agent 
never  heard  it  intimated  by  any  one,  nor 
did  any  one  else  connected  with  this  defend- 
ant hear  it  intimated  by  any  one,  prior  to 
the  trial  of  this  cause,  that  plaintiff  had  in 
any  manner  been  responsible  for  the  animals 
being  upon  the  defendant's  right  of  way,  and 
that  after  the  trial,  and  after  Judgment  had 
been  rendered  and  the  term  of  this  court 
bad  adjourned,  a  credible  person  of  his  own 
voUtloo,  and  thinking  that  the  matter  had 


been  concluded  and  terminated,  apprised  the 
defendant's  agents  of  the  testimony  herein- 
after set  out.  and  stated  to  said  agent  that 
he  himself  had  observed  and  seen  defendant 
lead  the  said  animals  from  the  woods  and 
admit  them  to  the  defendant's  right  of  way, 
between  said  wires  of  said  fence,  and  leave 
them  within  said  inclosure  tied  together. 

"The  defendant  says  that  it  expects  to  have 
the  testimony  of  said  witness  at  another  tri- 
al of  this  case,  and  now  flies  this,  Its  petition 
for  a  new  trial,  and  prays  that  summons  may 
be  issued  as  provided  by  law,  on  same,  re- 
quiring the  plaintiff  to  appear  and  answer  on 
or  before  the  first  day  of  the  next  term,  that 
the  Judgment  rendered  in  this  case  be  set 
aside,  and  that  a  new  trial  be  granted  herein, 
and  for  such  other  and  further  relief  as  the 
plaintiff  may  be  entitled  to. 

"The  defendant  further  shows  to  the  court: 
That  the  plaintiff  in  this  case  is  irresponsible, 
financially,  and  that,  if  permitted  to  execute 
the  Judgment  heretofore  rendered  and  herein- 
before complained  of,  the  defendant  will  not 
be  able,  in  the  event  a  new  trial  is  granted, 
to  force  the  plaintiff  to  return  and  restore  to 
It  the  money  collected  on  such  Judgment; 
and,  further,  that  unless  prevented  the  plain- 
tiff will  proceed  with  the  collection  and  en- 
forcement of  said  Judgment,  and  thus  render 
of  no  effect  and  consequence  a  Judgment  set- 
ting aside  the  verdict  of  the  Jury  hereinbe- 
fore rendered  and  the  Judgment  of  this  court 
as  hereinbefore  rendered,  if  this  motion  be 
granted  and  the  said  Judgment  set  aside; 
that  in  order  to  make  the  Judgment  herein 
prayed  for  effectual,  and  In  order  to  prevent 
great  wrong  and  damage  and  injustice  to 
the  defendant,  and  In  order  to  give  force  and 
effect  to  the  Judgment  that  may  be  rendered 
by  this  court  on  this  motion,  it  is  necessary 
to  restrain  the  plaintiff  from  the  execution  of 
said  Judgment.  Defendant  therefore  prays 
that,  pending  a  final  hearing  of  this  matter, 
your  honor  direct  your  most  gracious  writ  of 
Injunction  to  issue,  enjoining  and  restrain- 
ing the  plaintiff  from  proceeding  with  the 
collection  of  said  Judgment  until  final  deter- 
mination of  this  motion." 

This  motion  or  petition  was  supported  by 
an  affidavit,  and  on  the  15th  day  of  August, 
1908,  was  submitted  to  the  Judge  of  the  cir- 
cuit court,  who,  after  hearing  the  testimony 
adduced  In  support  of  it,  made  an  order  di- 
recting the  clerk  to  Issue  an  order  restrain- 
ing plaintiff  from  collecting  the  Judgment  re- 
covered by  him.  The  motion  came  on  to  be 
heard  by  the  court  for  final  decision  at  the 
November  term  of  the  circuit  court  following, 
and  the  defendant  adduced  testimony  of  wit- 
nesses supporting  his  motion,  which  was  con- 
tradicted by  the  testimony  of  the  plaintiff, 
and  the  court  overruled  the  motion,  and 
from  the  order  overruling  the  motion  the  de- 
fendant appealed  to  this  court. 

The  record  in  the  case  shows  the  following 
facts:   That  the  killing  of  the  burros  was  not 
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denied,  '^or  was  there  any  defense  urged  at 
the  trial,  except  such  as  related  to  the  value 
of  tbe  animals.  That  the  issue  as  to  the 
Talue  was  submitted  under  appropriate  in- 
structions of  the  court ;  no  other  issues  being 
submitted,  and  no  other  fact  being  investigat- 
ed in  tbe  case." 

A  "new  trial"  is  defined  by  the  statute  to 
be  "a  re-examinatlon  in  the  same  court  of  an 
issue  of  fact  after  a  verdict  by  a  Jury  or  a 
decision  by  the  court"  Klrby's  Dig.  jj  6215. 
It  may  be  granted  for  "newly  discovered  evi- 
dence, material  for  the  party  applying,  which 
he  could  not,  with  reasonable  diligence,  have 
discovered  and  produced  at  the  trial."  Klr- 
by's Dig.  S  6215,  subd.  7.  The  newly  discov- 
ered evidence  must  be  material  to  the  Issue 
tried.  Olmstead  v.  Hill,  2  Ark.  346 ;  Robins 
V.  Fowler,  2  Ark.  133;  White  v.  State,  17 
Ark.  404 ;  Bourland  v.  Sklmnee,  11  Ark.  671. 
Unless  it  was  relevant  to  the  Issue,  It  could 
not  be  material,  and  was  not  admissible  if  it 
had  been  produced  at  the  trial  without  an 
amendment  of  the  pleadings.  The  newly  dis- 
covered evidence  in  the  case  at  bar  was  not 
relevant  to  any  Issue  in  the  origtlnal  case  and 
therefore  not  material  and  no  ground  for  a 
new  trial ;  but  the  defendant  is  not  without 
remedy.  He  has  his  remedy  in  equity.  Mr. 
Pomeroy,  upon  this  subject,  says:  "It  fre- 
quently happens  that  a  party,  through  no 
fault  of  bis  own,  is  Ignorant  of  facts  consti- 
tuting a  defense  to  the  action.  The  rule  in 
such  cases  is  that  equity  will  relieve  if  the 
party  could  not,  by  tbe  exercise  of  reasonable 
diligence,  have  obtained  the  evidence;  but 
if  there  has  been  an  ample  opportunity  to 
discover  the  evidence,  and  it  Is  not  then 
forthcoming,  relief  will  be  denied." 

Judgment  affirmed,  without  prejudice  to  ap- 
pellant's right  to  institute  a  suit  in  equity 
for  relief. 


LOUISIANA  ft  A.  RY.  CO.  v.  STATE. 
(Supreme  Court  of  Arkansas.     July  12,  1909.) 

Railroads  (5  58*)  —  Constrdction  of  Sta- 
tions—Statutes— VAUorrY. 

Acts  1905,  p.  2C.5,  requIrlDg  a  railroad  to 
construct  and  maintain  a  station  at  a  certain 
point,  is  Invalid,  where  tliere  is  no  public  ne- 
cessity for  a  station,  and  the  requirement  Is  un- 
necessary, unreasonable,  and  arbitrary,  and.  if 
executed,  will  cause  the  railroad  to  incur  lar^e 
expense  without  any  corresponding  benefit  to  it 
or  the  public. 

TEd.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  58.*] 

Appeal  from  Circuit  Court,  Columbia 
County ;    Geo.  W.  Hays,  Judge. 

The  Louisiana  &  Arkansas  Railway  Com- 
pany was.  convicted  of  violating  the  stat- 
ute, and  it  appeals.    Reversed  and  remanded. 

Henry  Moore  and  Henry  Moore,  Jr.,  for 
appellant.  Hal  L.  Norwood,  Atty.  Gen.,  and 
C.  A.  Cunningham,  Asst.  Atty.  Gen.,  for  the 
State. 


BATHiE,  J.  This  cause  has  been  in  this 
court  once  l>efore  on  appeal.  The  opinion 
delivered  at  ttiat  time  can  be  found  in  La.  & 
Ark.  Ry.  Co.  v.  State,  85  Ark.  12,  106  S.  W. 
960.  The  law  and  proper  mode  of  procedure 
in  the  case  were  determined  In  that  opinion. 
The  Judgment  of  the  circuit  court  was  re- 
versed, and  the  cause  was  remanded  for  fur- 
ther proceedings.  Up  to  that  time  the  facts 
in  the  case  are  set  out  in  the  opinion. 

Upon  the  return  of  the  case  to  the  circuit 
court,  the  defendant  filed  a  special  plea, 
which  Is,  In  {)art,  as  follows: 

"Comes  the  defendant,  Louisiana  &  Arkan- 
sas Railway  Company,  and  reasserting  that 
it  is  not  in  any  manner  amenable  to  tbe  in- 
dictment herein,  says: 

"(1)  That  it  is  not  guilty  as  charged  in  tbe 
indictment 

"(2)  The  Louisiana  &  Arkansas  Railway 
Company,  further  pleading,  says:  That  said 
'Snow  Crossing*  is  simply  the  crossing  of 
a  country  road  over  and  across  the  line  of 
defendant's  railway,  and  that  no  railroad 
crosses  the  line  of  defendant's  toad  at  or 
within  many  miles  of  said  Snow  Crossing. 
That  said  Snow  Crossing  is  not  a  town,  and 
that  the  only  improvements  of  any  kind  there 
consist  of  a  cotton  gin  and  two  small  houses 
and  a  small  bozbouse  used  as  a  bam,  and 
that  the  total  population  of  said  Snow  Cross- 
ing consists  of  two  families  with  about  10 
persons  in  all.  That  the  surrounding  country 
is  sparsely  settled;  the  same  being  largely 
wild  and  uncultivated  land.  That  the  same 
Is  a  farming  country,  principally  devoted  to 
the  raising  of  cotton,  so  far  as  any  salable 
crops  are  concerned,  which  is  hauled  to  the 
neighboring  towns  of  Magnolia,  Lewisville, 
and  Taylor,  where  the  farmers  are  accustom- 
ed to  purchase  their  supplies.  That  at  Ex- 
periment, about  two  miles  north  of  Snow 
Crossing  on  tbe  line  of  tbe  railroad  of  said 
railway  company,  there  is  a  flag  station 
where  passengers  and  freight  are  received 
and  discharged,  and  that  about  five  miles 
south  of  said  Snow  Crossing  on  the  line  of 
said  railway  is  tbe  station  of  Taylor,  where 
there  is  a  depot  building,  and  where  a  tele- 
graph operator  and  passenger'  and  freight 
agents  are  employed  and  stationed,  and  that 
said  stations  of  Experiment  and  Taylor  fur- 
nish to  the  inhabitants  at  or  near  Snow 
Crossing  ample  transportation  facilities,  and 
that  to  require  the  erection  and  maintenance 
of  a  regular  station  at  Snow  Crossing  would 
force  said  defendant  to  maintain  three  sta- 
tions in  a  sparsely  settled  country  within  a 
distance  of  about  seven  miles. 

"That  to  erect  a  suitable  station  at  Snow 
Crossing  would  cost  in  the  neighborhood  of 
$1,000.  That  Snow  Crossing  Is  located  at  the 
foot  of  a  very  heavy  grade  on  the  line  of  de- 
fendant's railroad,  and  because  of  the  toiMg- 
rapby  of  the  country  it  Is  impracticable 
(except  with  very  great  expense)  to  provide 
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side  tracks  and  passing  tracks  at  said  point, 
Buch  as  would  l>e  necessary  to  comply  witti 
Act  No.  106,  p.  265,  of  Acts  1006,  under  wbicti 
this  indictment  is  found.  That  It  would  cost 
to  maintain  same  and  pay  tbe  necessary 
agents  and  employes  about  $T5  per  month, 
and  that  the  receipts  from  freight  and  pas- 
sengers at  Snow  Crossing  would  not  meet 
and  pay  more  than  a  small  proportion  of  such 
sum  and  the  expenses  attendant  upon  the 
maintaining  said  station,  and  that  such  sta- 
tion would  liave  to  be  operated  at  a  large 
monthly  loss  to  said  defendant"  , 

"9)  That  Snow  Crossing  is  located  at  the 
foot  of  a  very  heavy  grade  on  the  line  of 
defendant's  railway,  tbe  heaviest  grade  at 
any  point  on  said  lln&  It  is  a  point  where 
there  is  a  rising  grade  to  the  north  for  a 
long  distance  some  6,000  feet,  1,100  feet  of 
which  is  a  1  per  cent,  grade  (that  is,  a  rise  of 
1  foot  for  every  100  feet),  and  said  point  of 
Snow  Crossing  is  located  about  3,400  feet 
nortli  of  tbe  most  abrupt  grade  on  the 
whole  line  of  defendant's  railway,  being  a 
hill  known  as  'Red  Cut  Hill' ;  tbe  grade  there 
being  a  2  per  cent  grade.  In  order  to  over- 
come the  difSculty  in  getting  over  the  heavy 
grade  south  of  Snow  Crossing,  it  Is  neces- 
sary to  use  the  momentum  acquired  by  trains 
in  going  down  the  bill  that  lies  to  the  north 
of  Snow  Crossing,  and.  If  compelled  to  stop 
at  Snow  Crossing  to  receive  or  discharge 
freight  and  passengers,  ordinary  freight 
trains  would  have  to  double  to  Taylor,  as  an 
engine  there  could  only  start  and  pull  np 
over  the  2  per  cent  bill  a  little  more  than 
60  per  cent  of  what  is  tbe  customary  and 
necessary  tonnage  of  such  trains;  and  pas- 
senger trains  south  bound  in  handling  tbe 
usual  equipment  of  such  passenger  trains, 
nnder  adverse  weather  conditions,  or  with  an 
engine  not  steaming  properly,  if  required 
to  stop  at  said  Snow  Crossing,  would  t>e 
compelled  to  back  up  north  in  order  to  at- 
tain snffleient  speed  and  momentum  to  take 
such  trains  over  the  heavy  grade  of  said 
'Red  Cut  Hill.'  About  3,500  feet  north  of  said 
Snow  Croesing  there  Is  a  one-degree  curve 
in  the  line  of  said  railway,  which  curve  is 
2,500  feet  in  lengtli,  and  which  curve,  coupled 
with  the  necessity  of  backing  trains  north 
of  Snow  Crossing  if  they  were  compelled  to 
stop  there,  in  order  to  overcome  tbe  heavy 
grade  of  said  Red  Cut  Hill,  would  greatly 
incn-ase  the  danger  of  accidents  to  said 
freight  and  passenger  trains  and  to  the  em- 
ployes operating  same,  and  to  the  employes 
upon  United  States  mail  cars,  and  to  the 
passengers  transported  upon  said  line  of 
railway.  That  to  have  to  cut  in  two  the 
asaal  freight  trains  at  Snow  Crossing  and  to 
doable  from  that  point  to  Taylor  would 
greatly  increase  the  danger  to  property  and 
to  tlie  lives  of  the  employes  of  said  railway 
company,  and  this  danger  would  be  parties 
nlarly  great  when  this  was  required  to  be 
done  in  the  nighttime,  which  would  frequent- 
ly be  the  case.    That  tbe  only  way  in  which 


the  provisions  of  said  Act  No.  105  as  to  the 
establistunent  and  maintenance  of  a  station 
at  Snow  Crossing  and  the  stopping  of  freight 
and  passenger  trains  at  said  point  could 
be  complied  with,  with  safety  to  life  and 
property  would  be  the  cutting  down  of  said 
Red  Out  Hill  so  that  trains  could  avoid  the 
necessity  of  backing  up,  or  of  doubling,  from 
that  point  to  Taylor,  as  mentioned,  which 
would  cost  not  less  than  $30,000  or  $40,000, 
and  that  the  business  of  defendant  is  not  of 
sufficient  proportion  to  justify  any  such  ex- 
penditure. So  that,  the  provisions  of  said 
Act  No.  105  and  the  enforcement  of  same 
and  the  attempted  enforcement  of  same  are 
unreasonable  and  arbitrary  and  repugnant  to 
section  1  of  the  fourteenth  amendment  to  the 
Constitution  of  tbe  United  States  and  of 
section  8  of  article  2  of  the  Constitution  of 
the  state  of  Arkansas,  in  this,  that  the  ef- 
fect of  such  enforcement  would  be  to  deprive 
tbe  defendant  of  its  property  without  Just 
compensation  and  without  dne  process  of 
law,  and  would  be  to  deny  to  it  tbe  equal 
protection  of  the  laws,  and  repugnant  to 
and  in  violation  of  the  interstate  commerce 
clause  of  section  8,  art.  1,  of  the  Constitution 
of  the  United  States,  and  repugnant  to  and  in 
violation  of  tbe  statutes  of  the  United  States 
regulating  the  carriage  of  the  mails  under 
section  10  of  article  1  of  said  Constitution 
of  the  United  States. 

"That  the  statements  as  to  tbe  conditions 
and  surroundings  and  physical  facts  set  forth 
in  this  plea  were  the  conditions  and  sur- 
roundings and  physical  facts  as  to  said  Snow 
Crossing  at  the  date  of  the  passage  of  said 
Act  No.  105  of  1905  and  at  the  date  of  the 
finding  of  the  Indictment  herein." 

After  hearing  the  evidence  adduced  by  the 
parties,  the  court  found  that  the  special  act 
of  the  Legislature  upon  which  the  indictment 
was  founded  was  a  valid  statute,  and,  the 
defendant  admitting  that  it  had  failed  to 
comply  with  tbe  act,  fined  it  (defendant)  $25, 
and  rendered  Judgment  against  it  for  that 
amount  To  reverse  this  judgment  tbe  de- 
fendant prosecutes  an  appeal  to  this  court 

Tbe  Attorney  General,  in  behalf  of  the 
state,  confesses  that  the  court  erred  in  hold- 
ing that  tbe  statute  in  question  is  valid. 

The  undisputed  evidence  adduced  in  tbe 
trial  fully  sustain  tbe  statement  of  facts  in 
tbe  special  plea  of  the  defendant  which 
shows  that  there  was  no  public  necessity  for 
a  station  at  Snow  Crossing  on  defendant's 
line  of  railway,  and  that  tbe  requirement 
that  such  a  station  should  be  constructed  and 
maintained  is  unnecessary,  unreasonable,  and 
arbitrary,  and  If  executed  would  cause  the 
defendant  to  incur  large  expense  without  any 
corresponding  benefit  to  it  or  the  public.  The 
result  is  it  should  not  be  enforced,  and  tbe 
confession  of  error  of  the  Attorney  Qeneral 
should  t>e  sustained. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  tbe  court  to  dismiss  the 
indictment 
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CRAWFORD  ▼.  SAWXER  &  ADSTIN  LUM- 
BER CO. 

(Supreme  Court  of  Arkansas.    July  12,  1009.) 

1.  Appeal  and  Ebbob  (§  927*)— Review— Di- 

BECTION   OF   VEBDICT. 

In  determining  whether  the  court  erred  in 
directing  a  verdict  for  defendant,  the  Supreme 
Court  will  give  the  testimony  in  plaintiff's  favor 
its  strongest  probative  force,  and  accept  the 
view  thereof  most  favorable  to  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  3748 ;   Dec.  Dig.  i  927.*] 

2.  Masteb  and  Sebvant  (}  280*)- iNJUBiEa 
TO  Sebvant  —  Neqligenck  —  Question  fob 
Jury. 

Where  plaintiff,  the  superintendent  of  de- 
fendant's factory,  while  walking  along  defend- 
ant's railroad  track  to  the  office  passed  the  en- 
gine room,  and  was  suddenly  enveloped  in  steam 
turned  on  across  the  track  by  an  employ^  in  the 
power  house,  in  violation  of  the  rules,  and  by 
reason  thereof  was  run  over  by  an  approaching 
train,  plaintiff  was  entitled  to  go  to  the  jury  on 
question  of  defendant's  negligence  in  failing  to 
provide  for  plaintifE's  safety  under  such  condi- 
tions. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  286.*] 

3.  Masteb  and  Sebvant  (|  287*)- Injubies— 
Fellow  Servants — Question  fob  Jury. 

Whether  plaintiff  and  a  co-employ6  were 
fellow  servants  held  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  287.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  Antonio  B.  Grace,  Judge. 

Action  by  Thomas  D.  Crawford  against  the 
Sawyer  &  Austin  Lumber  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

W.  F.  Coleman  and  Murphy,  Coleman  & 
Lewis,  for  appellant  Austin  &  Danaber, 
for  appellee., 

BATTLE,  J.  Thos.  D.  Crawford  brought 
this  action  against  the  Sawyer  &  Austin  Lum- 
ber Company  to  recover  damages  for  personal 
Injuries  sustained  by  him  as  a  result  of  the 
negligence  of  the  defendant  The  substance 
of  the  contents  of  his  complaint  are  correct- 
ly stated  In  the  abstract  of  appellant  as  fol- 
lows; 

"The  defendant  Is  a  corporation  owning 
and  operating  a  sawmill  plant  at  Pine  Bluff, 
Ark.  West  of  Us  principal  sawmill,  and  sep- 
arated from  it  by  a  large  mill  pond,  the  de- 
fendant operates  a  sash  and  door  factory. 
Extending  from  the  sasb  and  door  factory, 
and  running  in  an  easterly  direction  and 
curving  around  the  northern  boundary  of  the 
mill  pond,  was  one  of  the  railroad  tracks 
of  the  Pine  Bluff  &  Western  Railway  Com- 
pany. This  track  passed  in  close  proximity 
to  the  principal  sawmill,  and  also  near  the 
machine  shop,  the  track  passing  just  north 
of  both.  This  track  was  generally  used  by 
the  employes  of  the  company  in  going  from 
the  sash  and  door  factory  to  the  principal 
sawmill,  the  machine  shop,  and  the  office  of 
the  company. 


"Plaintiff  was  the  superintendent  of  the 
sash  and  door  factory,  and  was  earning  a 
salary  of  $2,000  per  year.  On  the  morning 
of  the  23d  of  October,  1905,  be  started  from 
the  door  factory  to  tbe  machine  shop,  and 
proceeded  over  the  track  mentioned.  When 
opposite  the  sawmill,  defendant  negligently 
opened  a  valve  to  blow  out  the  boilers,  which 
so  enveloped  the  plaintiff  in  steam  and  vapor 
as  to  prevent  him  from  seeing  In  any  direc- 
tion, thereby  confusing  him  and  blinding  him 
as  to  his  surroundings,  and  preventing  him 
from  getting  off  the  track  with  safety,  as  the 
track  at  this  point  was  on  a  high  embank- 
ment with  a  ditch  on  both  sides.  The  blow- 
pipe was  negligently  constructed,  in  that  it 
directed  the  steam  Immediately  across  the 
track.  While  plaintiff  was  trying  to  get  out 
of  the  steam,  he  was  negligently  struck  by  a 
flat  car  propelled  by  tbe  defendant's  engine, 
and  knocked  down  upon  the  track,  tbe  wheels 
of  the  car  so  bruising  and  mutilating  his 
left  foot  as  to  cause  the  loss  of  all  his  toes 
on  that  foot,  and  to  render  him  a  cripple  for 
life.  By  reason  of  the  enormous  quantity 
of  steam  and  vapor  enveloping  the  plain- 
tiff he  was  prevented  from  seeing  the  train, 
and  the  operators  of  the  train  were  prevent- 
ed from  seeing  him.  Tbe  damages  were  laid 
at  the  sum  of  $15,000." 

Defendant  answered,  and  denied  material 
allegations  of  the  complaint,  and  alleged 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence. 

After  hearing  all  the  evidence  adduced  by 
the  parties,  tbe  court  Instructed  the  jury  to 
sustain  a  verdict  In  favor  of  the  defendant 
which  they  did,  and  plaintiff  appealed. 

The  only  question  for  us  to  decide  is:  Was 
the  evidence  adduced  by  the  plaintiff  legally 
sufficient  to  support  a  verdict  In  his  favor? 
In  deciding  this  question  we  should  give  the 
testimony  in  his  favor  its  strongest  probative 
force,  and  accept  that  view  of  it  most  favor- 
able to  blm.  Catlett  v.  Railway  Co.,  57  Ark. 
461,  21  S.  W.  10C2,  38  Am.  St  Rep.  254; 
Rodgers  v.  Choctaw,  Oklahoma  &  Oulf  Rail- 
road Co.,  76  Ark.  520,  89  S.  W.  468,  1  L.  R. 
A.  (N.  S.)  1145,  113  Am.  St  Rep.  102;  WallU 
V.  St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Co.,  77  Ark.  556,  95  S.  W.  446;  Scoot  v. 
St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Co.,  79  Ark.  137,  95  S.  W.  490,  116  Am. 
St.  Rep.  67;  Evans  v.  St  Louis,  Iron  Moun- 
tain &  Southern  Railway  Co.  (Ark.)  113  S. 
W.  642. 

Pursuing  this  course,  we  And  the  facts  In 
this  case  as  follows: 

"The  Sawyer  &  Austin  Lumber  Company 
operates  a  large  sawmill  plant  near  the  city 
of  Pine  Bluff.  Some  distance  west  of  this 
plant  and  separated  from  It  by  a  mill  pond 
was  a  sash  and  door  factory  belonging  to 
the  same  company,  but  operated  as  an  entire- 
ly distinct  and  separate  business,  except  as 
hereinafter  stated.    The  employes  of  the  door 


•For  other  cuea  see  urns  topic  and  section  NUMBER  In  Dec.  *  Am.  Diss.  1907  to  dat*,  *  R«port«r  Indaxa 
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factory  bad  nothing  In  common  with  the 
employes  of  the  sawmill,  and,  so  far  as  the 
record  shows,  the  respective  service  of  the 
two  'sets  of  employes  never  brought  them  In 
any  kind  of  personal  contact  or  relationship. 
The  sawmill  was  in  charge  of  one  superin- 
tendent and  the  door  factory  was  In  charge  of 
another;  and,  while  both  superintendents 
were  under  a  common  master,  there  was  no 
co-service  between  them,  and  neither  had 
anytUng  whatever  to  do  with  the  employes 
under  the  other. 

"According  to  the  testimony  of  the  defend- 
ant, the  company  had  established  a  roadway 
and  walk  from  the  door  factory  around  the 
southern  end  of  the  pond  to  the  company's 
oflSce,  which  was  located  east  of  the  sawmill. 
As  a  matter  of  fact,  a  railroad  track  extend- 
ed from  the  office  and  curved  partially 
around  the  sawmill  plant  and  the  north  end 
of  the  pond.  It  was  known  as  the  pond  track. 
Various  employes,  especially  those  of  the 
door  factory,  often  used  this  track  as  a  walk- 
way in  going  to  and  returning  from  their 
work,  and  in  going  from  the  door  factory  to 
the  office  of  the  company,  with  the  full 
knowledge  and  acquiescence  of  the  company." 
Plaintiff  testified  that  he  Invariably  used  It 
two  and  sometimes  three  and  four  times  a 
day,  as  the  occasion  demanded.  "The  com- 
pany operated  its  log  trains  on  this  track. 

"The  sawmill  was  run  by  steam,  while,  the 
door  factory  was  operated  by  electricity. 
The  boiler  and  engine  rooms  of  the  sawmill 
were  located  north  of  the  sawmill  plant,  and 
In  close  proximity  to  the  railroad  track. 
Electricity  was  generated  In  the  engine  room 
by  the  same  power  which  ran  the  sawmill, 
and  was  conducted  through  wire  cables  to 
the  dowr  factory.  Except  for  this  connec- 
tion between  the  two,  the  door  factory  was 
as  separate  from  and  Independent  of  the 
sawmill  as  it  would  have  been  if  located  In 
another  city  or  in  a  different  part  of  Pine 
Blnff. 

"A  blow-off  pipe  extended  from  the  boiler 
room  to  within  five  or  six  feet  of  the  track, 
and  pointed  directly  across  the  track."  The 
location  and  direction  of  this  pipe  when 
blowhig  off  "menaced  the  safety  of  any  one 
passing  along  the  railroad  track,  for  in  blow- 
ing off  the  steam  it  went  with  great  force 
directly  across  the  track."  To  avoid  danger, 
the  superintendent  of  the  sawmill,  "who  had 
absolute  power  in  the  premises,  contented 
hImEelf  by  giving  positive  instructions  and 
establishing  a  rule  that  the  boilers  were  not 
to  be  blown  off  In  the  daytime,  unless  it 
•waa  Imperative,  and  that  they  were  never  to 
be  blown  off  until  the  man  In 'charge  of  the 
bollera  had  first  looked  to  see  if  any  person 
■was  in  a  position  to  be  injured.  The  super- 
intendent himself  testlfi^  to  these  instruc- 
tions and  to  this  rule,  and  the  testimony  of 
Henry  Washington,  the  employe  in  charge 
ot  the  boilers,  was  to  the  same  effect.  This 
testimony  not  only  established  the  fact  of 
the  existence  of  a  dangerous  agency  which 


threatened  the  safety  of  the  employes,  but 
It  showed  a  knowledge  and  appreciation  ot 
the  danger  on  the  part  of  the  company. 

"The  plaintiff  was  the  superintendent  of 
the  door  factory,  and  often  used  the  rail- 
road track  in  going  fi;om  the  factory  to  the 
company's  office.  In  doing  this  be"  passed 
directly  in  front  of  the  blow-off  pipe.  "He 
testified,  however,  that  he  had  never  no- 
ticed the  blow-off  pipe,  and  did  not  know 
that  it  was  there,  and  had  never  seen  the 
steam  blown  ott. 

"On  the  5th  of  October,  1905,  about  8:30 
o'clock  in  the  morning,  the  plaintiff  started 
from  the  door  factory  to  the  machine  shop 
and  to  the  office,  and  went  by  way  of  the 
railroad  track  because  it  was  a  shorter  route. 
As  he  passed  the  comer  of  shed  No.  4,  which 
Was  on  the  western  shore  of  the  mill  pond, 
he  noticed  defendant's  log  train  moving  east 
on  the  scales  track  on  the  south  side  of  the 
sawmill  plant.  This  track  extended  In  a 
northeasterly  direction  to  a  junction  with 
the  other  track  referred  to;  the  connecting 
switch  being  near  the  company's  office.  The 
train  was  moving  In  the  same  general  direc- 
tion that  the  plaintiff  was  going,  and,  as  it 
was  the  invariable  custom  to  weigh  the 
cars  as  they  passed  over  the  scales,  the 
plaintiff  reasonably  supposed  that  It  would 
be  10  to  15  minutes  before  the  train  could 
pass  the  switch  and  come  back  on  the  track 
on  which  he  was  walking,  even  if  it  was  the 
intention  of  the  train  crew  to  bring  it  back 
on  that  track.  As  the  plaintiff  continued  on 
his  way,  he  lost  sight  of  the  train,  which 
passed  on  the  other  side  of  the  sawmill  plant 
from  him.  When  the  plaintiff  reached  a  point 
about  opposite  the  blow-off  pipe,  the  valve 
was  suddenly  opened  without  any  warning, 
and  the  plaintiff  was  immediately  enveloped 
In  steam  and  vapor.  Henry  Washington  tes- 
tified that  he  opened  the  valve  without  first 
looking  to  see  if  the  way  was  safe,  and  that 
he  violated  the  company's  orders  in  doing 
so."  It  enveloped  blm  so  completely  that 
he  could  not  see  in  any  direction.  "He  was 
feeling  around  trying  to  get  off  the  track, 
exercising  the  best  care  he  could  in  his  con- 
fusion, and  making  special  effort  to  avoid 
stumbling  and  falling,  because  the  track  at 
this  place  was  on  an  embankment  six  or 
seven  feet  high  with  a  ditch  on  each  side. 
While  groping  his  way  to  the  north  side  of 
the  track,  which  was  away  from  the  steam 
and  afforded  the  best  avenue  of  escape,  a 
puff  of  wind  lifted  the  steam,  and  he  saw  the 
end  of  a  log  car  about  two  feet  from  him. 
He  reached  out  his  hand,  and  It  struck  the 
end  of  the  log.  He  tried  to  catch  hold  of  It, 
but  missed,  and  grabbed  the  end  that  hung 
down.  He  threw  his  foot  against  the  break 
beam,  and,  when  be  lost  his  bold,  be  fell 
with  his  back  on  the  north  rail.  As  his  foot 
was  pressed  against  the  brake  beam,  the 
train  pushed  him  a  few  feet  along  the  rail, 
I  when  he  tried  to  throw  himself  off  the  rail 
I  on  the  north  side  of  the  track.    In  doing  this 
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bis  left  foot  was  run  OTer,  and  he  was  in- 
jured In  such  a  way  as  to  make  blm  a  crip- 
ple for  life. 

"If  It  bad  not  been  for  the  steam,  plain- 
tiff would  have  seen  the  train,  for  he  was 
keeping  a  lookout  for  it.  and  the  train  oper- 
atives would  have  seen  the  plaintifT,  for  they 
wore  looking  down  the  track." 

These  facts  presented  at  least  two  ques- 
tions that  should  have  been  submitted  to  the 
Jury:  First  Was  appellee  guilty  of  negli- 
gence in  failing  to  provide  for  the  safety  of 
appellant  and  thereby  liable  for  his  injury? 
Second.  Were  appellant  and  Henry  Wash- 
ington fellow  servants — were  they  so  re- 
lated in  their  labor  performed  in  the  service 
of  the  master  as  ordinarily  to  be  exposed  to 
injuries  caused  by  each  other's  negligence? 
Snellen  v.  Kansas  City  Southern  Railway 
Company,  82  Ark.  334,  337,  102  S.  W.  103. 
They  should  have  been  submitted  with  ap- 
propriate instructions.  The  court  erred  In 
instructing  the  Jury  to  return  a  verdict  in 
favor  of  the  defendant. 

Reverse  and  remand  for  a  new  trial. 


ROBINSON  V.  VAN  VLEET. 
(Supreme  Court  of  Arkansas.    July  12,  1909.) 

1.  WoBK  AND  Labor  (i  14*)— Iufubd  Con- 

TBACT. 

Plaintiff,  a  minor,  became  a  member  of  de- 
fendant's family  under  a  contract  to  work  for 
defendant  until  he  reached  majority,  in  return 
for  necessaries  and  a  horse,  bridle,  saddle,  and  80 
acres  of  land.  Plaintiff  and  defendant  disagreed 
before  plaintiff  reached  majority.  It  was  then 
agreed  that  defendant  should  pay  plaintiff  $100, 
that  his  services  should  then  terminate,  and  that 
he  should  abandon  his  right  to  the  horse,  etc., 
which  was  done.  Held  insufficient  to  raise  an 
implied  promise  by  defendant  to  pay  plaintiff 
the  reasonable  value  of  his  services. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Dec.  Dig.  8  14.*] 

2.  Infants  (|  49*)— Contract  fob  Sbbvicbs— 
Execution — Conclusiveness. 

An  infant  is  bound  by  his  contract  for  serv- 
ices which  he  has  executed  without  dissent,  and 
which  is  not  so  unreasonable  as  to  show  fraud 
or  undne  advantage. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  H  112,  113 ;  Dec  Dig.  §  49.*] 

Appeal  from  Circuit  Court,  Greene  County; 
Frank  Smith,  Judge. 

Action  by  William  Robinson  against  B.  E. 
Van  VIeet  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

This  was  a  suit  instituted  by  the  plaintiff 
as  next  friend  of  John  Hots,  a  minor,  for 
the  value  of  services  performed  by  the  mi- 
nor for  the  defendant  Defendant  has  a 
verdict  In  December,  1809,  shortly  before 
he  became  13  years  old.  Hots  was  taken  in- 
to the  home  of  defendant,  where  he  was  al- 
most constantly  employed  in  hauling,  farm- 
ing, and  clearing  in  the  service  of  the  de- 
fendant until  September  4,  1007,  when  be  left 
as   the   result   of  a   disagreement   between 


him  and  defendant  Suit  was  brought  for 
$900,  balance  alleged  to  be  due  for  value  of 
the  services.  Defendant's  answer  alleged, 
and  his  proof  tended  to  Show,  that  Hots 
practically  became  a  member  of  defendant's 
family.  The  court  gave  among  others  the 
following  Instruction:  "No.  1.  One  of  the  de- 
fenses to  any  recovery  by  the  plaintiff  in  this 
suit  is  that  the  plaintiff  entered  and  became 
a  member  of  the  family  of  the  defendant 
and  as  such  was  entitled  to  no  compensation 
other  than  the  common  benefits  enjoyed  by 
the  family.  Yon  are  In&tructed  that  if  you 
find  from  the  evidence  that  the  plaintiff  oc- 
cupied the  position  of  and  became  a  membw 
of  defendant's  family,  and  received  the  com- 
mon benefits  enjoyed  by  the  family,  you  will 
find  for  the  defendant  unless  you  further 
find  that  there  was  an  express  agreement  to 
compensate  the  plaintiff."  Appellant  ex- 
cepted to  the  giving  of  this  instruction.  The 
court  also  gave  the  following:  "No.  3.  Ton 
are  Instructed  that  in  order  to  find  for  the 
plaintiff  it  will  not  be  necessary  for  you  to 
find  that  there  was  any  contract  made  or 
existing  between  the  parties;  but  If  the  de- 
fendant permitted  the  plaintiff  to  work  for 
him,  and  if  he  received  the  benefits  of  his 
labor,  and  made  no  objections  to  plaintiff's 
working  for  him,  then  under  these  circum- 
stances the  law  implies  a  promise  to  pay 
plaintiff  a  reasonable  sum  for  such  labor." 

Huddleston  &  Taylor,  for  appellant    J.  D. 
Block,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  appellant  contends  tliat  not- 
withstanding a  family  relationship  may  have 
existed  between  him  and  the  appellee,  he 
was  entitled  to  recover  if  the  facts  show  an 
Implied  agreement  to  pay  him  for  his  serv- 
ices, and  he  contends  that  the  conduct  of 
the  parties  as  shown  by  the  evidence  raises 
an  implied  agreement  which  rebuts  the  pre- 
sumption that  his  services  were  gratuitous. 
He  further  contends  that  instruction  No.  1 
takes  away  from  the  consideration  of  the 
Jury  any  evidence  of  an  Implied  agreement 
There  is  really  no  evidence  of  any  implied 
agreement  in  the  record.  The  agreemeut,  ac- 
cording to  the  testimony  of  both  appellant 
and  appellee,  was  express,  and  the  effect  of 
it  was  that  appellee  should  receive  appel- 
lant into  his  household  as  a  member  of  his 
family,  and  that  if  appellant  remained  until 
he  reached  his  majority,  he  should  receive 
a  horse,  bridle,  and  saddle  and  80  acrea  of 
land.  After  this,  when  the  parties  differed 
about  some  work,  and  agreed  to  sever  the 
quasi  family  relationship  before  appellant 
reached  his  majority,  the  agreement  was 
that  appellee  shoiHd  pay  appellant  $100  in 
cash  for  the  services  already  rendered,  -which 
appellant  accepted,  and  thereupon  left  ap- 
pellee's home,  thus  abandoning  the  contract 
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as  to  h^rse,  bridle,  and  saddle  and  the  80 
acres  of  land.  Tbese  facts  are  established 
by  the  Tincontroverted  evidence,  and  the 
court,  therefore,  did  not  err  in  giving  in- 
struction No.  1,  even  if  it  was  meant  by  it 
to  Ignore  any  implied  contract.  But  Instruc- 
tion No.  3,  given  at  the  request  of  appellant, 
did  submit  to  the  jury  the  question  as  to 
whether  there  -was  an  implied  contract  to 
pay  for  appellant's  services.  Taking  the  two 
Instructions  together,  their  purport  was  to 
tell  the  jury  to  find  for  appellant  If  they  be- 
lieved from  the  evidence  that  there  was  ei- 
ther an  express  or  implied  contract  to  pay 
for  his  services.  Instruction  No.  3,  given  at 
the  request  of  appellant,  gives  blm  the  ben- 
efit of  an  implied  agreement,  if  there  was 
one,  and  was  more  favorable  to  him  than 
the  evidence  warranted. 

There  was  really  no  evidence  to  Justify 
the  court  In  submitting  to  the  Jury  the  ques- 
tion of  the  right  of  appellant  to  recover  upon 
a  "quantum  meruit";  for  the  uncontro verted 
evidence  shows  an  express  contract  for  serv- 
ices which  had  been  fully  executed.  The 
appellant  had  done  the  work,  and  had  re- 
ceived the  $100,  in  addition  to  the  necessa- 
ries and  other  valuable  considerations  given 
him  by  appellee.  There  is  no  allegation  of 
fraud  against  appellee  in  dealing  with  appel- 
lant, and  there  is  no  evidence  that  the 
amount  paid  by  appellee  for  the  services  of 
appellant  was  not  reasonable  under  all  the 
circumstances  of  his  employment  Certainly 
there  was  no  evidence  to  show  that  the 
amount  In  necessaries  and  money  received 
in  consideration  for  his  services  was  so  un- 
reasonable as  to  be  evidence  of  fraud  or  un- 
due advantage.  Appellant  did  not  even  ask 
that  such  question  l>e  submitted  to  the  jury. 
An  infant  is  bound  by  the  terms  of  his  con- 
tract for  services  which  he  has  executed 
without  dissent,  provided  such  contract,  un- 
der all  the  circumstances  of  his  employment. 
Is  reasonable,  or  not  so  unreasonable  as  to 
be  evidence  of  fraud  or  undue  advantage. 
Judge  Cooley,  In  Splcer  v.  Earl,  41  Mich.  191, 
1  N.  W.  923,  32  Am.  Rep.  152,  quoting  an 
earlier  case,  used  the  following  language: 
"It  Is  essential  to  the  protection  of  Infants 
that  they  should  be  bound  by  contracts  of 
this  kind  after  they  have  l)een  executed,  and 
this  idea  of  protection  lies  at  the  basis  of 
the  whole  law  of  infancy.  Should  the  law 
recognize  the  right  of  repudiation  in  such 
cases,  no  man  C9uld  furnish  an  infant  with 
the  necessaries  of  life  in  compensation  for 
his  services  without  the  risk  of  a  lawsuit; 
and  the  minor,  though  able  and  willing  to 
earn  bis  support,  would  often  be  deprived 
of  the  opportunity,  and  driven  perhaps  to 
vagrancy  and  crime."  Wilbelm  v.  Hard- 
man,  13  Md.  140;  Hobbs  v.  Godlove,  17  Ind. 
359;  22  Cyc.  p.  04S. 

In  view  of  tbese  principles,  which  are  ap- 
plicable to  the  facts  of  this  record,  there 


was  no  error  in  any  of  the  rulings  of  the 
court  prejudlcal  to  the  rights  of  appellant, 
and  the  Judgment  is  therefore  affirmed. 


CAPITAL  FIRE  INS.  CO.  v.  KAUFMAN. 
(Supreme  Court  of  Arkansas.     July  12,  1909.) 

1.  INSTJBANCB  (S  335*)  — Fire  Insubance  — 
Iron-Safe  Clai;ee— Vauditt. 

An  iron-safe  clause  in  a  fire  insurance  pol- 
icy is  valid,  and  must  be  complied  with  in  order 
to  entitle  the  insured  to  recover  on  the  policy. 

[EJd.   Note. — For  other  cases,   see   Insurance, 
Cent.  Dig.  S  853;   Dec.  Dig.  i  335.*] 

2.  IwsrBANCB  (J  668*)  —  Fibe  Insubance  — 
Ibon-Safe  Clause  —  Compuance  —  Ques- 
tion FOB  JUBT. 

AVhere,  in  accordance  with  the  custom  of 
the  stoies  in  a  rural  community,  insured  on  Sat- 
urday nights  closed  his  store  between  10  and  11 
o'clock,  and  took  his  books  upstairs  to  his  room 
to  post  them,  and  he  was  doing  so  at  the  time 
of  the  fire,  the  books  being  otherwise  kept  in  an 
iron  safe  at  all  times,  when  the  store  was  clos- 
ed, whether  insured's  acts  constituted  a  suffi- 
cient compliance  with  an  iron-safe  clause  in  hU 
policy  was  for  the  jury. 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Dec.  Dig.  {  668.»] 

3.  Customs  and  Usages  (8  5*)— Extent  ot 
Pkactice. 

Where  there  were  only  two  stores  In  a  negro 
community  in  the  country  several  miles  from  a 
railroad,  the  custom  of  those  stores  as  to  the 
hours  of  business  constituted  the  custom  of  the 
community. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  $  4 ;   Dec.  Dig.  S  5.*] 

4.  Insubance  (8  335*)  —  Iron -Safe  Clause  — 
CoNSTBuprioN  —  Customs— Application  to 
Contract. 

Where  an  insurance  company  insured  one  of 
the  two  stores  in  a  negro  rural  community  by 
a  policy  requiring  the  insured  to  keep  a  set  of 
books  in  an  iron  safe  during  closing  hours,  the 
insurance  company  was  l>ound  by  the  custom  of 
the  community  as  to  what  constituted  the  usual 
and  customary  hours  of  business. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  8  335.*] 

6.  Insurance  (8  669*)  — Ibon-Safe  Clause- 
Custom— Instructions. 

Where,  in  an  action  on  a  fire  policy  con- 
taining an  Iron-safe  clause,  there  was  evidence 
that  it  was  the  custom  of  the  stores  in  the  com- 
munity to  keep  o^en  until  10  or  11  o'clock,  and 
then  for  the  proprietor  to  take  his  books  upstairs 
to  his  room,  and  post  them  before  returning 
them  to  the  safe  in  the  store,  as  plaintiff  was 
doing  on  the  night  of  the  fire,  the  court  properly 
charged  that  the  jury  should  consider  such  cus- 
tom in  determining  whether  there  had  been  a 
substantial  compliance  with  the  iron-safe  clause. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  8  669.*] 

6.  INSUKANCX  (8  335*)— Fire  Policy- Inven- 

TOBY. 

A  policy  required  insured  to  keep  all  inven- 
tories in  an  iron  safe  during  closing  hours. 
PlaintiSfs  inventories  taken  just  before  and  after 
the  policy  was  issued  were  kept  in  a  book  in 
which  was  also  kept  the  accounts  of  the  store 
and  other  data  of  the  business  at  the  time  of 
the  fire.  In  accordance  with  the  custom  in  the 
Communit;|r,  plaintiff  had  taken  the  book  upstairs 
after  closine  hours  in  order  to  post  it,  and  it 
was  burneoT  There  were  other  books  in  the 
safe  from  which  a  history  of  the  business  could 
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be  aacertaincd.  EeJd,  that  the  court  properlv 
charged  that,  if  the  jury  found  that  plaintiff 
took  inventones  as  required  which  were  destroy- 
ed without  'plaintiff's  fault  or  negligence,  then 
the  Jury  should  find  that  plaintiff  had  complied 
with  the  policy,  though  a  portion  of  the  inven- 
tories had  been  destroyed. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  335.*] 

7.  Appeal  and  Ebbob  {|  1066*)— Pbejxjdicb— 

Instbuctionb. 

Where  insured  was  entitled  to  recover  on  a 
policy  both  as  to  his  household  goods  and  furni- 
ture and  on  his  stock  of  goods,  the  court's  error, 
if  any,  in  charging  that  the  policy  was  divisible, 
and  that  plaintiff  could  recover  for  loss  of  the 
household  goods  as  a  matter  of  law,  was  not 
prejudicial   to  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  8  1066.*] 

Appeal  from  Circuit  Conrt,  Pulaski  Coun- 
ty, First  Division;  Robert  J.  Lea,  Judge. 

Action  by  B.  Kaufman  against  the  Capital 
Fire  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Appellee  sued  appellant  on  a  ix>llcy  of  fire 
insurance  Issued  February  15.  1907,  Insuring 
for  the  lump  sum  of  $52  a  stock  of  merchan- 
dise and  household  goods.  The  Insurance  on 
the  stock  of  goods  was  $1,000,  and  on  the 
household  effects  $500.  It  was  alleged  that 
the  fire  and  total  loss  of  the  property  Insur- 
ed occurred  during  the  life  of  the  policy. 
The  complaint  asked  judgment  for  the  full 
amount  of  the  policy,  with  6  per  cent  Inter- 
est and  penalty  and  attorney's  fees.  The 
answer  set  up  In  defense  the  application 
which  was  made  a  part  of  the  contract  and 
the  following  stipulations  in  tha  policy,  to 
wit: 

"Sec  1.  The  assured  wUl  take  a  complete 
itemized  inventory  of  stock  on  hand  at  least 
once  in  each  calendar  year;  and  unless  such 
inventory  has  been  taken  within  twelve  cal- 
endar months  prior  to  the  date  of  this  policy, 
and  is  on  band  at  the  date  of  this  policy,  one 
shall  be  taken  complete  In  detail,  within  thir- 
ty days  after  the  date  of  this  policy  or  this 
entire  policy  shall  be  nnll  and  void  from 
such  date. 

"Sec.  2.  The  assured  will  make  and  pre- 
pare, In  the  regular  course  of  business,  from 
and  after  the  date  of  this  policy,  a  set  of 
books,  which  shall  clearly  and  plainly  pre- 
sent a  complete  record  of  business  transact- 
ed, Including  all  purchases,  sales  and  ship- 
ments, both  for  cash  and  on  credit,  or  this 
entire  policy  shall  be  null  and  void.  By  the 
term  'complete  record  of  business  transacted,' 
as  used  above,  is  meant  a  complete  record  of 
all  the  property  which  shall  go  Into  the 
premises  and  be  added  to  the  stock,  and  of 
all  property  taken  from  the  stock,  whether 
by  the  assured  or  by  others,  even  though 
not  technically  purchased  or  technically 
sales. 

"Sec.  8.  The  assured  will  keep  and  pre- 
serve all  Inventories  of  stock  taken  during 
the  current  calendar  year,  and  also  all  those 


taken  during  the  preceding  calendar  year, 
which  are  on  band  wi^en  this  policy  Is  Is- 
sued, and  will  keep  and  preserve  all  books 
which  are  then  on  hand,  showing  a  record 
of  business  transacted  during  the  current 
calendar  year,  and  the  preceding  calendar 
year.  The  assured  will  also  keep  and  pre- 
serve all  inventories  taken  after  the  Issu- 
ance of  this  policy,  and  all  boQks  made  and 
prepared  after  the  Issuance  hereof,  showing 
record  of  business  transacted.  The  l)ooks 
and  inventories,  and  each  of  the  same,  shall 
be  by  the  assured  kept  securely  locked  in  a 
fireproof  safe  at  night  and  at  all  times  when 
the  building  mentioned  in  the  policy  is  not 
actually  open  for  business,  or,  falling  in  tbls, 
the  assured  shall  keep  such  books  and  inven- 
tories, and  each  of  them.  In  some  secure 
place  not  exposed  to  a  fire  which  would  de- 
stroy said  building;  and,  in  the  event  of 
a  loss  by  fire  to  the  personal  property  men- 
tioned herein,  said  books  and  Inventories, 
and  each  of  the  same,  must  be  by  the  as- 
sured delivered  to  this  company  for  examina- 
tion, or  this  entire  policy  shall  be  null  and 
void,  and  no  suit  or  action  shall  be  main- 
tained thereon  for  any  such  loss.  It  Is  un- 
derstood and  agreed  that  this  clause  and 
the  requirements  thereof  Is  one  of  the  induc- 
ing causes  to  the  acceptance  of  the  risk  here- 
in assumed  and  the  issuance  of  this  policy, 
and  that  the  terms  and  requirements  hereof 
are  material  to  the  risk,  and  to  this  insur- 
ance, and  to  any  fire  loss  happening  to  the 
property  described  in  this  policy.  It  is  fur- 
ther agreed  that  the  receipt  of  such  books 
and  inventories,  or  the  request  for  them,  or 
either  of  them,  and  the  examination  of  same, 
shall  not  be  an  admission  of  any  liability, 
under  this  policy,  nor  a  waiver  of  any  de- 
fense to  the  same." 

It  was  alleged  "that  the  plaintiff  did  not 
preserve  inventory  referred  to  In  his  appli- 
cation, nor  books  and  invoices  referred  to 
therein,  in  an  Iron  safe  at  night  and  at 
all  times  when  not  open  for  business,  and 
that  the  same  were  destroyed  in  violation, 
not  only  of  the  terms  and  agreements  in  bis 
said  application,  but  in  violation  of  tbe 
terms  and  agreements  In  the  policy  as  quot- 
ed, whereby  the  conditions  of  said  policy 
contract  were  violated,  and  the  defendant 
was  released  from  liability."  Appellee  wag 
a  merchant  at  Wampoo.  She  and  her  bus- 
band,  who  was  her  business  manager  (and 
whom  we  will  hereafter  In  the  statement  des- 
ignate as  the  appellee  for  convenience),  lived 
over  the  storeroom.  The  fire  occurred  Feb- 
ruary 8,  1908,  first  In  an  adjoining  building. 
It  then  destroyed  the  building  occupied  by  a))- 
pellee  and  its  contenta  The  stock  of  goods 
at  tbe  time  of  tbe  fire  were  valued  at  $7,000, 
and  the  household  effects  were  valued  at  $1,- 
100  or  $1,200.  Appellee's  counsel  further 
states  the  facts  correctly  as  follows:  "Every 
Saturday  night  appellee  posted  his  books. 
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The  storehonse  was  cold  and  uncomfortable, 
and  a  stairway  led  from  the  store  up  to  the 
living  rooms  of  appellee.  After  the  active 
business  of  the  day  was  over,  be  turned  out 
the  loafers,  locked  his  door,  left  his  lights 
burning  In  the  store,  and  took  his  books  up 
the  short  flight  of  stairs  into  his  bedroom, 
whore  he  bad  a  good  light  and  warm  Are, 
and  a  comfortable  place  In  which  to  work. 
He  generally  closed  about  10  o'clock,  but 
was  In  the  habit  of  coming  down  to  wait  on 
eastomers  until  he  finally  put  out  his  light, 
and  In  case  of  an  urgent  call  for  medicines 
or  necessaries  would  come  down  later.  At 
the  time  of  the  fire  he  had  not  extinguished 
the  lights  in  the  store,  and  had  not  replac- 
ed his  books  and  cash  in  the  Iron  safe.  This 
was  the  custom  of  appellee,  and  also  the 
custom  of  the  only  other  store  at  Wampoo. 
The  owner  of  the  other  store  closed  about  10 
or  11  o'clock,  according  to  the  weather,  on' 
Saturday  nights,  and  thea  left  for  his  home, 
about  a  mile,  or  a  mile  and  a  half  away 
from  his  store.  The  population  around 
Wampoo  Is  pretty  nearly  all  negroes.  They 
get  paid  ofF  on  Saturday,  and  generally  sit 
around  appellee's  store,  talking,  eating  pea- 
nuts, and  chewing  tobacco  until  appellee 
told  them  he  wanted  to  close  up.  After 
appellee  finished  writing  up  his  books,  he 
would  take  his  cash  and  his  books  down- 
stairs into  the  store,  and  put  them  In  the 
iron  safe,  lock  up  the  safe,  and  extinguish 
the  lights  for  the  night  The  policy  of  in- 
surance was  taken  out  February  15,  1907. 
Appellee  took  an  inventory  January,  1907, 
and  August,  1907,  between  the  1st  and  5th 
of  the  month.  These  inventories  were  copied 
Into  a  large  book,  in  which  were  kept  the 
accounts  of  the  store  and  other  data  of  the 
business.  This  book  was  upstairs,  and  was 
burned.  There  were  other  books  in  the  Iron 
safe  at  the  time  bringing  the  business  down 
to  1906,  and  a  credit  book  bringing  the  busi- 
ness down  to  the  date  of  the  fire.  These 
books  appellee  had  no  occasion  to  have  up- 
staliB.  There  was  also  a  credit  ledger  in  the 
safe  wbich  was  saved.  Appellee  had  been 
at  work  on  the  books  about  an  hour  before 
the  fire  broke  out  It  was  his  habit  to  put 
the  books  in  the  Iron  safe  at  night  except 
on  Saturday  night  when  he  took  them  to 
his  room  to  post  them,  leaving  the  light 
burning  in  the  store  until  he  finished  posting 
his  books.  He  testified  that  he  intended  car- 
rying them  downstairs  and  putting  them  In 
the  big,  combination  lock  Iron  safe  after  he 
had  finished  work  on  them.  He  would  then 
put  out  the  light  In  the  store.  The  lights 
were  still  burning  in  the  store  at  the  time 
the  fire  broke  out.  The  store  was  40  feet 
by  22  feet  and  the  stairs  ran  straight  up  from 
the  inside  of  the  store  in  the  rear  to  the  bed- 
room. Wampoo  Is  six  miles  from  the  rail- 
road. The  post  office  is  in  appellee's  store, 
and  he  is  the  postmaster.  The  invoices 
had  been  entered  In  the  book  that  was  de- 
stroyed by  fire,  and  the  Invoices  themselves 


were  vrrapped  up  and  put  away  in  pigeon 
holes  in  the  store.  When  the  Invoices  came 
In,  appellee  put  them  in  the  safe  until  Sat- 
urday night  when  he  took  them  with  his 
book  up  to  his  room  to  copy  them.  Be  did ' 
not  copy  the  items  In  detail,  but  only  enter- 
ed on  his  book  the  footings  or  aggregate 
amount  shown  by  each  invoice." 

The  court  over  the  objection  of  appellant 
gave  the  following  instructions: 

"(1)  The  court  instructs  the  jury  that  the 
Insurance  on  the  household  effects  and  upon 
the  stock  of  merchandise  mentioned  in  the 
policy  sued  on  are  divisable,  and  that  plain- 
tiff Is  entitled  to  recover  the  amount  of  the 
policy  on  the  household  goods  with  6  per 
cent  interest  from  the  29th  day  of  April, 
1908,  together  with  a  penalty  of  12  per  cent 
on  said  amount 

"(2)  The  court  Instructs  the  jury  that 
they  have  a  righ't  to  take  into  consideration 
the  custom  or  mode  of  doing  business  such 
as  the  opening  and  closing  of  the  store,  the 
time  and  manner  of  writing  up  the  books 
that  was  Incident  or  prevailing  at  Wampoo, 
Ark.,  the  place  where  the  goods  insured 
were  located. 

"(3)  The  court  Instructs  the  Jury  that  If 
they  find  from  the  testimony  that  plaintiff 
kept  a  set  of  books  suitable  for  the  business 
he  was  carrying  on,  and  which  are  ordinarily 
kept  for  such  business,  and  that  he  kept  an 
Iron  safe  such  as  Is  provided  for  in  the  policy 
sued  on,  and  that  he  was  In  the  habit  of 
placing  said  set  of  books  In  such  safe  after 
closing  up  bis  business,  but  that  on  the  night 
of  the  fire  h^  did  not  close  up  his  store  for 
the  night,  but  did  retire  to  his  room  with 
hla  books  for  the  purpose  of  posting  the 
same,  and  did  leave  a  light  burning  in  the 
store  with  the  intention  of  returning  to  the 
store  with  his  books  when  he  had  finished 
working  on  the  same  for  the  purpose  of  plac- 
ing the  same  In  his  safe  for  the  night,  but 
that,  while  the  said  books  were  in  his  manual 
possession  In  his  private  room  near  the 
store,  the  alarm  of  fire  was  suddenly  given, 
and  plaintiff  was  unable  to  replace  them  In 
his  safe,  and  the  said  books  were  then  and 
there  burned,  then  In  that  event  if  the  jury 
so  find,  the  court  Instructs  you  that  such  acts 
on  the  part  of  the  plaintiff  were  a  substantial 
compliance  with  the  terms  of  the  policy  in 
reference  to  keeping  his  books  in  bis  safe, 
and  you  wIU  find  for  the  plaintiff  upon  that 
point. 

"(4)  The  court  Instructs  the  jury  that  If 
they  find  from  the  testimony  In  the  case 
that  plaintiff  took  an  inventory  such  as  Is 
contemplated  In  the  policy  sued  on  In  Janu- 
ary, 1906,  and  again  in  January,  1907,  and 
such  Inventory  was  so  taken  and  kept,  but 
was  destroyed  by  fire  without  the  fault  or 
negligence  of  the  plaintiff,  then  in  that  event 
the  jury  will  find  that  plaintiff  complied  with 
the  terms  of  the  policy  in  reference  to  the 
Inventory,  and  you  will  find  for  the  plaintiff 
upon  this  branch  of  the  case,  although  a  por- 
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tlon  of  said  inventories  'was  destroyed  by 
the  fire." 

The  appellant  duly  excepted  to  the  ruling  of 
the  court  In  giving  the  above  Instructions. 

The  court  refused  to  give  the  following 
prayers  of  appellant: 

"(1)  The  Jury  are  instructed  that  if  the 
inventory  of  January,  1907,  and  the  subse- 
quent invoices  and  the  boolcs,  were  destroyed 
by  the  Are  at  about  11  o'cloclc  Saturday  night 
when  they  were  not  in  the  fireproof  safe,  but 
elsewhere  on  the  premises,  this  was  a  breach 
of  the  contract,  and  you  will  find  for  the 
defendant. 

"(2)  The  Jury  are  Instructed  that  if  the 
assured  failed  to  keep  and  preserve  the  set 
of  books  stipulated  and  provided  for  In  the 
iwllcy  sued  on,  and  the  same  were  destroyed 
upon  the  premises  and  by  the  fire  which  de- 
stroyed the  stock  of  goods,  and  the  same  were 
not  at  the  time  in  a  fireproof  safe,  but  up- 
stairs and  exposed  to  the  fire,  this  was  a 
breach  of  the  contract,  and  you  will  find  for 
the  defendant 

"(3)  The  Jury  will  find  for  the  defendant." 

The  appellant  objected  and  duly  excepted 
to  the  rulings  of  the  court  in  refusing  its 
prayers.  The  Jury  returned  a  verdict  for  the 
full  amount  of  the  policy  with  interest  and 
penalty.  A  motion  for  new  trial  assigning  as 
errors  the  rulings  of  the  court  to  which  ap- 
pellant had  excepted  was  presented  and  over- 
ruled. Judgment  was  entered  for  the  amount 
of  the  verdict,  which  this  appeal  seeks  to 
reverse. 

C.  S.  Collins  and  RatcllfFe,  Fletcher  &  Rat- 
diffe,  for  appellant.  Joseph  tioeb  and  J.  W. 
Blackwood,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  policy  provides  that  "the  books  and  in- 
ventories and  each  of  the  same  shall  be  by 
the  assured  kept  securely  locked  In  a  fire- 
proof safe  at  night,  and  at  all  times  when 
the  building  mentioned  In  the  policy  is  not 
actually  open  for  business."  It  has  often 
been  held  by  this  court  that  a  clause  in  a 
fire  insurance  i>olicy  similar  to  the  above 
and  generally  designated  as  the  "iron-safe 
clause"  is  valid,  and  that  a  compliance  with 
its  terms  by  the  assured  Is  essential  to  re- 
covery. Western  Assurance  Co.  v.  Altheimer, 
58  Ark.  575,  25  S.  W.  1067;  Southern  Ins. 
Co.  V.  Parker,  61  Ark.  207,  32  S.  W.  607; 
Germanla  Ins.  Co.  v.  Bromwell,  62  Ark.  43, 
34  S.  W.  83;  Sun  Mut  Ins.  Co.  v.  Dudley,  65 
Ark.  240,  45  S.  W.  639.  In  the  case  at  bar  the 
evidence  was  ample  to  warrant  the  court 
in  submitting  to  the  Jury  the  question  as  to 
whether  the  appellee  had  complied  with  the 
provisions  of  the  iron-safe  clause.  The  facts 
in  this  case  bring  it  clearly  within  the  rules 
of  law  announced  by  this  court  in  Sun  Insur- 
ance Co.  v.  Jones,  54  Ark.  376,  16  S.  W.  1034, 
and  the  trial  court,  on  the  auestlon  under 


consideration,  followed  closely  the  doctrine 
of  that  case  in  its  instructions  numbered  2 
and  3. 

Wampoo  was  situated  in  a  country  district 
where  the  great  majority  were  negroes,  who, 
being  paid  off  on  Saturday  nights,  visited 
the  stores  at  that  time,  and  remained  for 
some  time  in  making  their  purchases.  It 
was  proper  to  prove  what  the  custom  of  these 
stores  was  In  that  district  or  place  to  ac- 
commodate the  trade  there,  and  appellant  ef- 
fecting insurance  on  a  store  in  such  territory 
must  take  notice  of  the  custom  of  puch  stores 
as  to  their  hours  of  trade  as  affecting  the 
risk  Incident  to  the  insurance  of  such  prop- 
erty. There  were  only  two  stores  in  the 
country  district  of  Wampoo  where  the  people 
gathered  for  trade  and  to  get  their  mall.  The 
custom  of  these  two  stores  as  to  the  hours  of 
business  and  trade  was  therefore  necessarily 
the  custom  for  that  territory;  and  appellant, 
insuring  one  of  these  stores,  must  be  held 
to  have  taken  the  usual  or  customary  bours 
of  business  into  consideration  in  consummat- 
ing its  contract  with  appellee.  "A  usage  of 
trade  may  have  a  greater  or  less  territorial 
extent  or  a  more  general  or  restricted  one 
according  to  the  circumstances  which  give 
rise  to  it."  12  Oyc.  p.  1041,  and  cases  cited 
in  notes.  There  was  no  error  in  admitting 
the  evidence  of  the  custom  of  the  two  stores 
in  keeping  open  on  Saturday  nights,  nor  in 
instruction  numbered  2.  So  far  as  the  pres- 
ervation of  the  inventories  was  concerned, 
they  fall  under  the  same  clause  and  the  same 
rule  for  the  preservation  of  the  books ;  and 
the  court  properly  submitted  the  question 
as  to  whether  appellee  had  been  negligent  In 
preserving  these  according  to  the  provisions 
of  the  policy  in  its  instruction  numbered  4. 
Conceding  that  the  contract  of  insurance 
was  indivisible  under  the  doctrine  announced 
in  McQueeny  v.  Phcenlz  Ins.  Co.,  62  Ark. 
257,  12  S.  W.  498,  5  L.  R.  A.  744.  20  Am.  St 
Rep.  179,  and  Planters'  Ins.  Co.  v.  Lloyd,  71 
Ark.  292,  76  S.  W.  725,  we  do  hot  see  how 
the  court's  instruction  No.  1  was  prejudicial 
to  appellant  The  verdict  shows  that  the 
Jury  found  that  there  was  no  breach  of  the 
conditions  of  the  Iron-safe  clause  and  no 
forfeiture  of  the  policy  upon  any  other 
ground.  Hence  the  question  of  the  divisibil- 
ity of  the  contract  did  not  arise.  So  appel- 
lant la  not  prejudiced  by  the  erroneous  is- 
stmctlon.  This  disposes  of  the  instructions 
given  by  the  court 

The  prayers  of  appellant  1  and  2,  which 
the  court  refused,  in  effect  told  the  Jury  that 
upon  different  phases  of  the  undisputed  evi- 
dence In  the  case  appellant  was  entitled  to 
a  verdict  Prayer  No.  3  was  in  form  a  per- 
emptory direction  for  appellant  Ail  these 
prayers  were  properly  rejected. 

Finding  no  reversible  error,  the  Judgment 
is  affirmed. 
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BLOOM  T.  HOME  INS.  AGENCY  et  al. 
(Supreme  Couit  of  Arkansas.     July  12,  1909.) 

1.  CONTBAOTB  (5   117*)— RESTRAINT  OF  TBADB. 

Where  a  restraint  of  trade  is  limited  as  to 
time  and  place,  and  is  reasonable,  the  contract 
is  not  against  public  policy. 

[Ed.   Note. — For  other  cases,   see  Contracts, 
Cent.  Dig.  {{  554-569 ;   Dec.  Dig.  t  117.*] 

2.  CoNTBACTs  (8  117*)— Restraint  of  Trade. 

If  an  enterprise  sold  is  disconnected  with 
any  plant  or  tangible  property,  and  is  a  busi- 
ness with  a  good  will  and  custom,  it  is  valid  to 
agree  that  the  seller  will  discontinue  such  call- 
inj:,  and  abstain  from  such  business. 

[Ed.    Note. — For  other  cases,   see   Contracts, 
Cent.  Dig.  {$  554-669;    Dec  Dig.  S  117.*] 

8.  Good  Wiix  (5  1*)— Definition. 

"Good  will"  is  tne  probability  that  old  cus- 
tomers will  resort  to  the  old  place  for  the  pur- 
pose of  trade,  and  is  recognized  as  a  thing  of 
value  which  may  be  sold. 

[Ed.  Note.— For  other  cases,  gee  Good  Will, 
Cent  Dig.  t  1 ;   Dec.  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  4,  pp.  3128-3330;    vol.  8,  p.  7673.] 

4.  Contracts  (§  117*)— Sale  of  Good  Wiix— 
Insurance  Exfibationb  —  Restraint  of 
Trade. 

Insurance  "expirations,"  consisting  of  eas- 
tern and  trade  which  would  ordinarily  be  renew- 
ed in  and  held  by  an  agency,  are  of  value,  and 
subject  to  sale,  and  the  seller  may  protect  the 
purchaser  by  agreeing  to  refrain  from  engaging 
m  the  business  within  a  certain  county  for  five 
years. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  $i  554-569;   Dec  Dig.  i  117.*] 

Sw  Monopolies  (J  18*)— Restraint  of  Trade 

—Sale  of  Insurance  Agency. 

Where  several  insurance  agents  sold  their 
agencies  to  a  corporation  formed  by  them,  and 
the  sale  did  not  in  any  way  affect  the  premiums 
for  insurance,  reciprocal  agreements  by  the  sell- 
ers to  abstain  from  soliciting  the  same  kind  of 
insurance  business,  except  in  behalf  of  the  com- 
pany, were  not  in  violation  of  Act  Jan.  23, 190.5, 
known  as  the  "Anti-Trust  Law"  (Laws  1905, 
p.  1). 

[EA.  Note.— For  other  cases,  see  Monopolies, 
Dec  Dig.  S  18.*] 

ft.  Corporations  (S  448*)  —  Contracts— Mu- 
IHAUTT— Parties— ExisTTENCK  of  Corpora- 
tion. 

Wliere  a  corporation  after  its  organization 
adopts  the  original  agreement  made  between  the 
corporators,  sncb  agreement  is  not  void  for  want 
of  mutuality;  and,  wlfere  all  the  parties,  after 
such  organization,  ratify  it,  they  are  bound 
thereby. 

[Ed.  Note.— Pot  other  cases,  see  Corporations, 
Cent.  Dig.  {§  1790,  1791 ;   Dec.  Dig.  §  448.*] 

T.  Corporations  (|  389*)  —  Contracts  —  Im- 
plied Power. 

Where  it  was  within  the  implied  power  of 
corporations  to  dispose  of  an  insurance  agency, 
it  will  be  presumed  that  a  contract  with  the 
parchaser  not  to  engage  in  a  competing  business 
was  not  ultra  vires. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  1568;   Dec  Dig.  i  389.*] 

&  Corporations  (|  388*)— Contracts— Ultra 
Vibes— Acceptance  of  Benefits. 

Where  a  contract  of  a  corporation  has  been 
W  carried  ont  that  the  corporation  has  received 
the  benefits  thereof,  it  cannot  violate  the  con- 


tract on  the  ground  that  It  had  no  power  to 
make  it. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1556-1558 ;   Dec.  Dig.  {  388.*] 

9.  Parties  (§  6*)— Real  Parties  in  Interest 
—Third  Persons. 

Under  Kirby's  Dig.  {  5999,  providing  that 
every  action  must  be  prosecuted  m  the  name  of 
the  real  party  in  interest,  where  a  contract  is 
entered  into  for  the  benefit  of  the  third  person, 
such  third  person  may  maintain  an  action  for 
breach. 

[Ed.  Note.— For  other  cases,  see  Parties,  Dec. 
Dig.  {  6.*] 

10.  Parties  (J  51*)— New  Parties— Discre- 
tion of  Court. 

Under  Kirby's  Dig.  5  6145,  authorizing  the 
amendment  of  the  complaint  by  adding  or  strik- 
ing out  the  name  of  a  party  at  any  time  in 
furtherance  of  justice,  the  question  when  and 
whether  parties  should  be  brought  in  as  neces- 
sary to  a  complete  determination  of  the  contro- 
versy is  within  the  sound  discretion  of  the  trial 
court 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  §§  77-82;    Dec  Dig.  §  51.*] 

11.  Contracts  (§  312*)— Breach. 

Where  one  sold  a  business,  and  agreed  to 
refrain  from  competition  for  a  certain  term,  it 
was  a  breach  for  him,  either  individually  or  as 
a  partner  of  a  firm,  to  engage  in  the  competitive 
business. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  1279% ;    Dec.  Dig.  {  312.*] 

12.  Injunction  (§  192*)  —  Decree— Scope  of 
Relief— Persons  Restrained. 

In  an  action  to  restrain  the  seller  of  a  busi- 
ness from  engaging  in  a  competing  business,  in 
violation  of  his  contract  of  sale,  the  decree 
should  enjoin  defendant  only,  and  not  the  other 
members  of  the  firm  of  which  he  is  a  partner. 

[Ed.  Note. — For  oth^r  cases,  see  Injunction, 
Dec  Dig.  5  192.*] 

Appeal  from  Jefferson  Chancery  Court; 
Jno.  M.  Elliott,  Chancellor. 

Action  by  the  Home  Insurance  Agency  and 
others  against  B.  B.  Bloom.  From  a  decree 
for  plaintiffs,  defendant  appeals.  Modified 
and  affirmed. 

The  Home  Insurance  Agency,  one  of  the 
plaintiffs  below,  instituted  this  suit  against 
the  defendant,  B.  B.  Bloom,  and  In  Its  com- 
plaint prayed  for  an  Injunction  restraining 
the  defendant,  either  for  hlm.self  or  for  oth- 
ers, from  sollcltliig  Insurance  In  Jefferson 
county.  Ark.,  for  five  years  from  November 
1,  1905.  Subsequently  W.  Z.  Tankersley,  F. 
M.  Rosenberg,  George  M.  Wells,  and  Russell 
IIollls  were  made  parties  plaintiff  to  the  ac- 
tion. Prior  to  September  16,  1905,  W.  Z. 
Tankersley,  the  Bell-Vemon  Company,  repre- 
sented by  F.  M.  Rosenberg,  George  M.  Wells 
&  Co.,  a  firm  composed  of  said  Wells  and 
Ilollis,  and  the  Travelers'  Insurance  Com- 
pany of  Pine  Bluff  were  the  owners  of  four 
separate  local  insurance  agencies  in  the  city 
of  Pine  Bluff,  Ark.,  and  were  engaged  In  the 
business  of  soliciting  Insurance  as  agents  for 
general  Insurance  companies  that  wrote  and 
executed  policies  of  insurance.  The  defend- 
ant was  the  secretary  of  the  Travelers'  In- 
surance Company  of  Pine  Bluff,  Ark.,  wlilch 
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ed,  and  wblcb  he  partly  owned,  had  been  a 
partnership  instead  of  a  corporation.  The 
contract  wblcb  be  thus  executed  was  bind- 
ing on  blm  in  all  its  terms. 

The  various  parties  to  the  contract  were 
agents  whose  business  consisted  in  solicit- 
ing insurance  for  Insurance  companies 
throughout  the  United  States  and  other  coun- 
tries that  actually  wrote  insurance  and  is- 
sued policies.  Under  the  evidence  in  this 
case  and  the  finding  of  the  chancellor  these 
agencies  did  not  fix  or  regulate  the  price  or 
premium  to  be  paid  for  insuring  property. 
The  sale  of  these  agencies  to  the  company 
did  not,  under  the  evidence,  affect  that  price 
in  any  way.  The  object  of  associating  them- 
selves together  was  to  decrease  the  expenses 
of  the  several  agencies,  and  the  object  of  re- 
quiring an  agreement  that  all  the  parties 
would  abstain  from  soliciting  the  same  l^ind 
of  insurance  business  was  to  keep  the  good 
will  ot  the  various  agencies,  and  thus  re- 
tain the  total  volume  of  business  of  all  the 
agencies.  There  was  no  evidence  that  show- 
ed that  this  was  a  combination  for  the  pur- 
pose of  fixing  or  regulating  the  price  of  in- 
surance or  that  Ihis  agreement  could  have 
that  effect  The  contract  was  therefore  not 
Invalidated  by  the  act  of  the  General  As- 
sembly of  Arkansas  approved  January  23, 
1905,  and  commonly  known  as  the  "Anti- 
Trust  Law."  Acts  1905,  p.  1.  The  purpose 
and  aim  of  this  contract  was  not  to  stifle 
competition.  Its  object  was  to  sell  and 
transfer  a  business  and  the  good  will  of  that 
business.  To  maintain  that  good  will  in  Its 
integrity  as  a  thing  of  value  it  was  essen- 
tial that  the  vendor  should  not  solicit  and 
thus  destroy  that  custom  and  trade  which 
he  had  sold.  It  was  therefore  not  Invalid 
for  the  vendor  to  agree,  for  the  purpose  of 
protecting  the  vendee  in  his  purchase  of  that 
good  will,  to  abstain  from  engaging  in  the 
business  within  a  limited  space  and  for  a 
limited  time. 

It  is  urged  that  because  the  Home  Insur- 
ance Agency  was  not  incorporated,  and 
therefore  not  in  existence,  at  the  date  of  the 
contract  there  was  a  lack  of  mutuality,  and 
the  contract  is  not  effective  on  that  account. 
But  a  promise  that  lacks  mutuality  at  its 
inception  becomes  binding  on  the  promisor 
after  performance  by  the  promisee.  Where, 
therefore,  a  corporation  after  its  organization 
makes  the  original  agreement  its  own  con- 
tract by  adopting  and  acting  on  it,  the  orig- 
inal contract  becomes  binding  on  it;  aud, 
where  all  the  parties  after  such  organization 
recognize  and  act  on  the  original  contract, 
all  parries  to  it  are  bound  by  its  terms.  9 
Cyc.  329;  10  Cyc.  2(J3;  Perry  v.  Little  Rock, 
etc.,  Ry.  Co..  44  Ark.  3S3.  In  the  case  at  bar 
the  Home  Insurance  Agency  was  duly  organ- 
ized on  November  1, 1005,  and  it  then  accept- 
ed and  adopted  the  contract,  which  was  in  le- 
gal effect  a  proposal  to  the  future  corpora- 
tion. All  the  parties  thereafter  recognized 
the  contract  as  effective,  and  acted  on  it. 
The  Home  Insurance  Agency  In  conformity 


with  the  contract  issued  Its  stock  to  fhe  va- 
rious parties,  and  took  over  the  books,  pa- 
pers, expirations,  and  good  will  of  the  va- 
rious agencies.  The  defendant  in  conformity 
with  the  contract  then  received  and  accepted 
the  stock.  The  contract  thus  became  mutual 
and  binding  on  all  the  parties. 

It  is  also  urged  that  tbe  Bell-Vemon  Com- 
pany and  the  Travelers*  Insurance  Company 
were  corporations,  and  it  was  beyond  the 
powers  of  these  corporations  to  enter  Into 
the  contract  to  refrain  from  engaging  in  tbe 
business  of  a  local  insurance  agency,  and  on 
this  account  the  contract  was  not  mutual, 
and  therefore  not  binding  on  the  defendant. 
But  tbe  contract  was  but  an  Incident  to  a 
sale  of  property,  and  it  was  within  tbe  Im- 
plied power  of  these  corporations  to  make 
any  disposition  of  their  property  wbicli  in 
their  Judgment  was  for  the  benefit  of  tbe 
corporations.  It  is  not  shown  that  tbe  con- 
tract was  without  the  scope  of  tbe  purposes 
of  their  creation;  and,  within  that  scope, 
these  corporations  had  the  same  power  to 
make  aud  take  contracts  which  natural  per- 
sons have.  Tbe  presumption  is  that  this  con- 
tract made  by  these  corporations  was  not 
t}ltra  vires.  But  if  it  should  be  considered 
that  this  contract  was  in  excess  of  tbe  pow- 
ers of  these  corporations  to  enter  into,  yet, 
as  has  been  said  above,  tbe  contract  has  been 
so  carried  out  that  these  corporations  liave 
received  the  benefits  thereof.  They  would 
not  therefore  be  permitted  to  violate  tbe  ob- 
ligations of  that  contract  upon  the  ground 
that  they  did  not  have  the  power  to  make  It, 
after  having  thus  received  the  fruits  and 
benefits  thereof.  Bloch  Queensware  Co.  v. 
Metzger,  70  Ark.  238,  65  S.  W.  929;  Minne- 
apolis P.  &  M.  Ins.  Co.  V.  Norman,  74  Arlc 
190.  85  S.  W.  229,  109  Am.  St.  Rep.  74;  Arlsa- 
delphla  Lbr.  Co.  v.  Posey,  74  Ark.  377,  85  S. 
W.  1127;  Ark.  &  La.  Ry.  Co.  v.  Stroude,  77 
Ark.  109,  91  8.  W.  18,  113  Am.  St.  Rep.  130; 
White  River  L.  &  W.  Ry.  Co.  v.  Star  R.  &  U 
Co.,  77  Ark.  128,  91  S.  W.  14;  5  Thompson, 
Corp.  I  6021;  10  Cyc.  1156.  The  defendant 
cannot,  therefore,  on  this  account  claim  that 
the  contract  so  lacked  the  requisite  of  a  mu- 
tuality that  it  was  not  binding  on  him. 

This  suit  was  originally  instituted  by  the 
Home  Insurance  Agency  as  the  sole  plaintiET, 
and  on  the  same  day  of,  and  before,  the 
trial  below  tbe  other  plaintiffs  were  made 
parties  to  the  suit  over  defendant's  objec- 
tion. It  is  urged  that  the  Home  Insurance 
Agency  bad  no  cause  of  action  under  the 
contract,  because  it  was  not  in  existence  at 
the  time  of  the  execution  thereof,  and  that 
therefore  the  complaint  could  not  be  amend- 
ed by  making  other  parties  plalntiCT  -who 
may  have  had  a  right  of  action  thereon.  By 
section  5999,  Kirby's  Dig.,  it  is  provided  that 
every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  with  certain 
exceptions,  which  do  not  apply  here.  Tlie 
beneficial  owner  is  the  real  party  in  interest 
within  the  meaning  of  this  provision  of  the 
Code.  80  Cyc.  45.  Where  a  contract  la  en- 
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tered  Into  for  the  benefit  of  a  third  person, 
the  latter  Is  the  real  party  in  Interest;  and 
a  majority  of  the  American  courts  have 
adopted  the  rule  that  such  person  may  main- 
tain an  action  for  the  violation  of  the  con- 
tract Lawrence  v.  Fox,  20  N.  Y.  208;  Brew- 
er V.  Dyer,  7  Gush.  (Mass.)  337;  30  Cyc.  Go. 
The  contract  which  is  the  foundation  of  this 
suit  was  executed  for  the  benefit  of  the 
Home  Insurance  Agency;  and  later,  when 
the  Home  Insurance  Agency  came  into  exist- 
ence, it  was  recognized,  adopted,  and  acted 
upon  by  all  the  parties  as  the  contract  of 
that  company.  It  was  therefore  the  real 
party  in  interest,  and  a  proper  party  plain- 
tiff. There  was  therefore  a  cause  of  action 
with  a  proper  plaintlll  set  forth  by  the  com- 
plaint The  court  had  then  the  right  to 
amend  the  complaint  by  adding  to  or  strik- 
ing out  the  name  of  any  party,  at  any  time, 
hi  furtherance  of  Justice.  Kirby's  Dig.  { 
6145.  And  the  question  as  to  when  and 
'VFbether  such  parties  should  be  brought  In 
as  necessary  to  a  complete  determination  of 
the  controversy  is  within  the  sound  discre- 
tion of  the  trial  court  And  in  this  case  we 
do  not  think  that  discretion  has  been  abused. 
31  Cyc.  477. 

In  the  decree  the  chancellor  also  enjoined 
the  firms  of  Banks,  Bloom  &  Co.  and  Bloom, 
Hanf  St  Bloom,  for  said  period,  from  engag- 
big  in  or  conducting  any  insurance  business, 
save  life,  within  Jefferson  county  as  long  as 
defendant  was  Interested  In,  or  connected 
with,  said  companies.  It  is  true  that  if  the 
defendant  engaged  in  such  business  during 
the  term  and  within  the  territory  specified, 
either  individually  or  as  a  partner  in  a  firm, 
or  if  he  caused  it  to  be  believed,  among  the 
customers  of  the  agency  transferred,  that  he 
was  a  partner  or  member  of  the  competitive 
companies,  this  would  be  a  breach  of  the 
contract  by  him.  Daniels  v.  Brodle,  54  Ark. 
21C,  15  8.  W.  467,  11  L.  E.  A.  81.  But  the 
above  firms  or  companies  were  not  parties 
to  the  contract  and  were  not  parties  to  this 
suit,  and  could  not  be  bound  by  this  decree. 
The  decree  should  enjoin  the  defendant  only 
from  engaging  in  said  business  for  said  pe- 
riod and  within  said  territory  either  for 
himself  individually,  or  as  a  partner  of  any 
firm  or  member  of  any  corporation  engaged 
in  said  business,  and  from  holding  himself 
out  to  the  customers  of  the  Insurance  busi- 
ness in  that  territory  that  be  was  a  member 
of  such  firms  or  companies. 

To  the  extent  that  the  decree  enjoins  the 
above-named  firms  or  companies  it  is  er- 
roneous, and  it  should  be  modified  so  as  to 
enjoin  only  the  defendant  And,  so  modified, 
the  decree  will  be  affirmed. 

GRIFFIN  et  al.  v.  ANDERSON  TULLY  CO. 
(Saprem*  Court  of  Arkansas.    July  12,  1909.) 

L  I>0G8  AND  LOaOING  (|  8*)  —  CoNTBACTS  — 
CONSTBDCnON . 

A  contract  for  the  sale  of  growing  timber, 
■tipulating  that  the  grantee  may  cut  and   re- 


move the  timber  within  a  specified  period,  gives 
the  grantee  the  timber  cut  during  the  period, 
and  he  may,  for  a  reasonable  time  thereafter, 
remove  the  same. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  6-12 ;   Dec.  Dig.  §  3.*] 

2.  Appeal  and  Ebbor  (}  19*)— Questions  Re- 
viewable—Existence   OF  OONTEOVEBSY. 

Where,  in  a  suit  involving  the  right  of  the 
grantee  of  standing  timber  to  remove  logs  cut, 
the  grantee,  before  final  decree,  removed  the 
logs,  an  appeal  from  the  decree,  eo  far  as  it 
relates  to  such  logs,  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  63-80 ;   Dec.  Dig.  J  19-*] 

3.  Loos  AND  LOGQINO  (§  3*)- SALE  OF  TIM- 
BER— Actions. 

A  cross-complaint  in  a  suit  by  a  grantee  of 
standing  timber,  which  alleges  that  the  grantee 
violated  the  contract  by  cutting  and  carrying 
away  trees  not  included  In  the  contract,  and 
prays  for  an  accounting,  is  sufficient  to  raise 
the  issue  of  the  grantee's  violation  of  the  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  §  3.*] 

4.  Appeal  and  Error  (8  8S9*)— DiSPOsmoN 
ov  Case  on  Appeal  —  Amendments  to 
Pleadings. 

Where  evidence  on  an  issue  was  received 
without  objection,  the  court  on  appeal  will  con- 
sider the  pleadings  as  amended  to  conform  to 
the  proof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  SG21,  3022;    Dec.  Dig.  { 

5.  Logs  and  Looqinq  (8  3*)- Sale  of  Stand- 
ing Timber— Co.NTRACTs— -Construction. 

A  contract  for  the  sale  of  standing  timber, 
fixing  the  time  for  the  cutting  of  the  timber, 
and  describing  the  timber  as  "all  *  *  •  trees 
20  inches  in  diameter  and  up  at  the  stomp  now 
standing,"  on  premises  described,  only  conveys 
the  trees  which  measure  the  required  Bize  at  the 
date  of  the  contract,  and  not  at  the  dace  of  sev- 
erance. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §§  6-12 ;   Dec.  Dig.  8  2.*] 

6.  Appeal  and  Ebeob  (8  1017*)— Findings— 
Conclusiveness. 

The  findings  of  the  master,  appointed  to 
determine  the  issues  and  to  summon  witnesses 
and  take  necessary  proof  to  ascertain  the  same, 
are  aa  conclusive  on  appeal  as  the  verdict  of 
a  jury,  or  the  findings  by  the  court  sitting  as  a 
jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  88  3996-4005;  Dec.  Dig.  g 
1017.»] 

•  Appeal  from  Chicot  Chancery  Court ;  Zach- 
ariab  T.  Wood,  Chancellor. 

Suit  by  the  Anderson  Tully  Company 
against  J.  W.  Griffin  and  others.  From  the 
decree,  defendants  appeal,  and  plaintiff  files 
cross-appeal.    Affirmed. 

J.  R.  Parker,  for  appellants.  Brown  & 
Anderson,  for  appellee. 

HART,  J.  The  foundation  of  this  suit  is 
the  following  contract:  "For  and  In  con- 
sideration of  the  sum  of  three  thousand  five 
hundred  ($3,500)  dollars,  cash  in  hand  paid 
to  us  by  L.  W.  Snyder,  agent  for  Anderson 
Tully  Co.,  the  receipt  whereof  is  hereby  ac- 
knowledged, we,  T.  K.  Lee  and  J.  P.  Alexan- 
der, described  herein  as  parties  of  the  first 
part,  bargain,  sell,  convey,  transfer  and  war- 
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rant  unto  Anderson  Tally  Company,  known 
herein  as  parties  of  the  second  part,  all  of 
the  Cottonwood  trees  twenty  inches  in  diam- 
eter and  np  at  the  stomp  now  standing  or 
located  on  the  following  described  property, 
what  Is  known  as  the  Florence  Plantation, 
Chicot  connty,  state  of  Arkansas,  commen- 
cing at  west  line  of  the  Tecumseh  plantation, 
mnnlng  to  Adams  place  on  the  east,  the  levee 
is  the  north  line,  Mississippi  river  and  Wall- 
er place  is  the  south  line.  The  party  of  the 
second  part,  or  assigns,  shall  have  the  full, 
free  and  undisturbed  right  of  entry  on  and 
into  said  lands  for  the  term  of  five  years 
from  this  date  to  cut,  raft  and  carry  away 
said  trees  sold  to  them.  Parties  of  the  sec- 
ond part  shall  have  the  right  with  their  em- 
ployte  to  go  in  and  upon  said  land  and  to 
use  and  occupy  same  for  such  necessary  and 
usefnl  purposes,  in  order  to  cut  and  carry 
away  said  cottonwood  timber.  Also  small 
trees  necessary  for  rafting  timber  for  towing. 
All  the  rights  herein  granted  to  said  Ander- 
son TuUy  Company  shall  Include  their  heirs 
and  assigns.  In  witness  whereof,  the  parties 
have  hereunto  signed  their  names,  this  8th 
day  of  May,  1902.  Anderson  Tully  Company, 
parties  of  the  second  part,  agree  and  bind 
themselves  not  to  hire  any  of  T.  K.  Lee  and 
J.  P.  Alexander's  parties  of  tiie  first  part, 
plantation  laborers,  without  first  consulting 
parties  of  the  first  part,  or  their  agents,  and 
securing  their  consent  thereto.  [Signed]  T. 
K.  Lee.  J.  P.  Alexander.  Witnesses:  John 
Parker.  H.  W.  Langer."  A  complaint  was 
filed  by  the  Anderson  Tully  Company,  a 
Michigan  corporation,  in  the  Chicot  chan- 
cery court  against  J.  W.  Griffin,  T.  K.  Lee, 
and  J.  P.  Alexander  Company,  Ltd.,  a  Louis- 
iana corporation;  It  being  alleged  that  these 
defendants  had  purchased  the  lands  mention- 
ed in  the  contract  since  the  date  of  its  execu- 
tion. On  the  8th  day  of  May,  1907,  a  large 
number  of  the  trees  from  said  land  had  been 
felled  and  cut  into  logs,  but  the  logs  had 
not  been  removed  from  the  land.  The  amount 
was  estimated  to  be  400,000  feet  The  plain- 
tiff alleged  that  it  bad  not  been  able  to  re- 
move the  same  on  account  of  high  water,  and 
the  object  of  this  action  was  to  enjoin  the 
defendants  from  Interfering  for  a  reasonable 
time  with  its  servants  and  employes  in  re- 
moving the  logs.  A  temporary  injunction  was 
granted,  which  by  the  final  decree  was  made 
perpetual.  The  defendants  answered,  deny- 
ing the  title  of  the  plaintiff  to  the  logs  re- 
maining on  the  land  at  the  date  of  the  ex- 
piration of  the  contract,  and  by  way  of  cross- 
complaint  alleged  that  the  plaintiff  had  cut 
a  lot  of  timber  which  was  under  the  size  of 
the  trees  conveyed.  They  asked  that  the 
plaintiff  be  enjoined  from  removing  any  of 
the  timber  until  their  rights  could  be  deter- 
mined, and  that  a  master  be  appointed  to 
take  an  account  of  the  amount  of  timber  cut 
which  was  under  the  size  mentioned  in  the 
contract.  By  agreement  of  the  parties  to  the 
suit  R.  D.  Chotard,  the  clerk  of  the  court,  was 
appointed  special  master  to   ascertain  the 


amount  of  cottonwood  timber  cnt  on  said 
land  by  plaintiff  and  appropriated  to  its  nse 
which  was  not  embraced  in  the  terms  of  tlie 
contract  above  set  forth.  He  was  given  pow- 
er to  summon  witnesses  and  take  all  neces- 
sary proof  to  ascertain  that  matter.  The 
master  reported  that  250,683  feet  of  cotton- 
wood logs,  less  than  20  Inches  in  diameter 
at  the  stimip  at  the  date  of  the  execution  of 
the  contract,  were  cut  upon  the  land  describ- 
ed in  the  contract,  and  that  the  price  of  said 
logs  was  the  sum  of  $877.89.  The  report  was 
confirmed  by  the  court,  and  a  decree  was  en- 
tered in  accordance  with  the  report  against 
the  plaintiff  In  favor  of  said  defendants  for 
said  sum  of  $877.89,  with  6  per  cent,  interest 
per  annum  thereon  from  the  date  thereof, 
viz.,  April  10,  1909,  until  paid.  Both  the 
plaintiff  and  defendants  introduced  evidence 
tending  to  sustain  their  respective  conten- 
tions, and  both  have  appealed  from  that  part 
of  the  decree  against  them. 

This  court  decided  in  the  case  of  Indiana 
&  Arkansas  Lumber  A  Manufacturing  Ck>. 
V.  Eldrldge,  116  S.  W.  1178,  that  under  a 
contract  for  the  sale  of  growing  timber, 
whereby  the  grantee  is  authorized  to  cut  and 
remove  timber  within  a  certain  period  of 
time,  the  title  to  timber,  cut  by  the  grantee 
within  such  period,  but  not  removed  from 
the  land,  passes  to  such  grantee.  Under  this 
decision  the  plaintiff  owned  all  the  trees  em- 
braced within  the  terms  of  its  contract  which 
had  been  severed  from  the  soil  and  cut  into 
logs  at  the  date  of  the  expiration  of  its  con- 
tract, and  had  a  right,  for  a  reasonable  time 
thereafter,  to  remove  them.  The  evidence 
shows  that  at  the  time  the  final  decree  was 
entered  that  these  logs  had  been  removed. 
Hence  the  question  of  whether  Qie  court 
was  right  In  its  decree  as  to  the  injunction 
passes  out  of  the  case.  The  logs  belonged  to 
the  plaintiff,  and  it  removed  them  before 
the  final  decree  was  entered.  The  appeal 
from  that  part  of  the  decree  Is  therefore 
fruitless,  and  the  court  will  not  consider 
whether  It  was  right  or  wrong.  Wilson  v. 
Thompson,  56  Ark.,  at  page  115,  19  S.  W.  321. 

Counsel  for  plaintiff  urges  that  no  issue 
was  raised  by  the  cross-complaint  as  to  a  vio- 
lation of  the  contract  by  cutting  timber  under 
20  inches  In  diameter.  The  following  para- 
graph appears  In  the  answer  and  cross-com- 
plaint: "Defendants  charge  that  said  plain- 
tiff has  violated  said  contract  with  the  de- 
fendants by  cutting  and  carrying  away  about 
400,000  feet  of  cottonwood  trees  that  were  leas 
than  20  Inches  in  diameter,  on  the  8th  day  of 
May,  1902,  the  day  of  their  contract;  that 
said  400,000  feet  of  cottonwood  timber  la 
worth  $3,000."  The  prayer  of  the  answer 
and  cross-complaint  la  as  follows:  "Where- 
fore defendants  pray  that  the  writ  of  injun<>- 
tlon  heretofore  granted  be  dismissed,  set  aside, 
and  for  naught  held,  and  that  defendants 
be  granted  an  injunction  against  plaintiffs 
from  removing  any  of  said  cottonwood  logs 
until  the  title  of  said  logs  Is  adjudicated  by 
this  court    Defendants  pri^  that  it  the  court 
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refnaee  to  dlssolTe  said  injunction-  granted 
to  tbe  plalntlffa,  and  also  refuses  to  grant  an 
Injunction  enjoining  tbe  i>lalntlffB  from  re- 
moving said  logs,  then  tbe  defendants  pray 
tbe  court  to  appoint  a  receiver  or  master 
to  take  an  accounting  of  said  logs,  and  report 
tbe  same  to  the  court  at  Its  November  term, 
19OT.  Defendants  further  pray  that.  If  tbe 
court  refuses  to  dissolve  said  Injunction 
granted  to  the  plaintiffs,  the  court  require  the 
said  plaintiffs  to  give  an  additional  bond  In 
tbe  sum  of  $10,000.  Defendants  pray,  upon 
a  final  bearing  of  this  cause,  that  all  of  said 
Cottonwood  logs  be  turned  over  to  them,  or 
the  plaintiffs  be  made,  by  the  judgment  of 
this  court,  to  pay  full  market  value  for  same 
to  defendants,  tbe  sum  of  $6,000."  Tbe  de- 
fendants and  cross-complainants  asked  for 
an  accounting  of  tbe  logs  taken  in  violation 
of  the  contract,  and  for  judgment  for  the 
amount  so  found.  We  think  this  was  suffi- 
cient to  raise  the  issue.  Moreover,  proof  on 
this  issue  was  Introduced  by  both  sides  with- 
out objection.  In  such  cases  it  is  tbe  uni- 
form boldlng  of  this  court  that -the  pleadings 
will  be  considered  as  amended  by  us  to  con- 
form to  the  proof.  Roach  v.  Richardson,  84 
Ark.  37,  104  S.  W.  B38,  and  cases  cited; 
White  River  R.  Co.  v.  Batesvllle  &  Wlnerva 
Telephone  Co.,  81  Ark.  195,  »8  S.  W.  721; 
Hurley  &  Ross  t.  Oliver  (this  day  decided) 
121  S.  W.  920. 

Counsel  for  plalntilT  earnestly  insist  that 
tbe  question  of  the  size  of  tbe  trees  should 
be  determined  as  of  tbe  date  of  the  cutting, 
and  not  as  of  tbe  date  of  the  contract  In 
short,  they  urge  that  no  regard  should  be 
taken  of  the  growth  of  tbe  trees  from  the 
time  of  making  the  contract  until  tbe  time  of 
cutting.  In  support  of  their  contention  they 
dte  the  case  of  Bryant  v.  Bates  (Ky.  App.) 
39  S.  W.  428.  In  that  case,  without  any  dis- 
cussion, the  court  said  that  plan  of  measure- 
ment was  proper  because  there  was  no  prac- 
ticable way  to  ascertain  the  growth  of  the 
tree  from  the  time  of  tbe  contract  and  tbe 
time  it  might  l>e  cut  under  the  contract  In 
that  case  the  trees  were  oak,  gum,  and  asb, 
trees  of  slow  growth,  and  the  time  of  removal 
three  years.  In  tbe  present  case  tbe  time  of 
removal  was  five  years,  and  the  trees  were 
Cottonwood,  which  grow  at  tbe  rate  of  1  or 
1%  inches  each  year.  Tbe  language  of  tbe 
contract  describing  the  trees  sold  is  as  fol- 
lows: "AU  of  tbe  Cottonwood  trees,  20  Inch- 
es in  diameter  and  up,  at  the  stump  now 
standing  or  located  on  the  following  describ- 
ed property:  [Here  follows  description  of 
land.]"  Thus  it  will  be  seen  that  tbe  title 
passed,  according  to  tbe  plain  and  express 
terms  of  tbe  contract  only  to  those  trees 
which  measured  the  required  size  at  that 
date,  and  not  at  tbe  date  of  their  severance. 
The  identiflcation  of  tbe  trees  by  specifying 
tbeir  size  tends  to  show  that  tbe  Intention 
of  tbe  parties  was  to  include  such  only  as  at 
the  time  tbe  contract  was  made  answered 


'  tbe  description.  Their  diameter  at  that  time 
was  capable  of  definite  ascertainment.  Tbe 
parties,  being  tlmbermen,  knew  that  cotton- 
wood  was  of  quick  growth,  and  no  doubt 
knew  what  would  be  Its  probable  growth  In 
five  years.  The  soil  was  extremely  rich,  and 
on  that  account  tbe  growth  would  be  quicker. 
It  is  not  to  be  presumed  that  tbe  owner  In- 
tended to  convey  that  growth  unless  be  ex- 
pressly did  so  by  tbe  terms  of  his  convey- 
ance. If  tbe  purchaser  wished  to  be  saved 
tbe  trouble  and  expense  of  measuring  and 
marking  tbe  trees  at  tbe  time  of  tbe  sale,  it 
should  have  secured  a  clause  in  the  contract 
fixing  then  tbe  measurement  at  tbe  time 
when  cut  or  severed  from  the  soil.  This  is 
in  accordance  with  tbe  well-established  gen- 
eral rule  of  tbe  construction  of  contracts,  as 
well  as  with  tbe  majority  of  adjudicated 
cases,  on  this  particular  subject.  28  Am.  & 
Eng.  Bncy.  IJaw  (2d  Ed.)  p.  542,  and  cases 
cited ;  note  to  case  of  McRae  v.  StiUwell,  55 
L.  R.  A.  at  page  524. 

The  record  shows  that  at  tbe  April  term, 
1908,  of  the  Chicot  chancery  court  by  con- 
sent of  all  parties,  R.  D.  Chotard  was  ap- 
pointed master  to  determine  what  amount 
of  Cottonwood  timber  under  the  size  specified 
In  tbe  contract  bad  been  cut  by  tbe  plaintiff 
on  the  lands  described  therein.  He  was  di- 
rected to  summon  witnesses,  and  to  take  all 
necessary  proof  to  ascertain  that  fact  Under 
Bucb  circumstances  bis  findings  of  facts  are 
entitled  to  tbe  same  conclusiveness  as  is  giv- 
en tbe  verdict  of  a  jury,  or  the  findings  of 
fact  by  a  court  sitting  as  a  Jury.  Paepcke- 
Leicht  Lbr.  Co.  v.  Collins,  85  Ark.  414,  108 
S.  W.  611 ;  Greenbaw  V.  Combs,  74  Ark.  338, 
85  S.  W.  76a 

It  is  next  objected  by  counsel  for  plaintiff 
that  there  is  no  evidence  to  sustain  his  find- 
ings as  to  a  part  of  tbe  timber.  In  other 
words,  they  contend  that  some  of  tbe  timber 
was  estimated  twice.  O.  P.  Homer  was  one 
of  tbe  witnesses  for  the  defendants.  He  tes- 
tified that  he  made  estimates  of  the.  amount 
of  Cottonwood  under  20  Inches  In  diameter  on 
the  land  described  In  tbe  contract  twice.  Be 
said  that  the  first  time  he  only  made  an  es- 
timate of  the  timber  on  tbe  north  part  of  tbe 
land,  because  at  that  time  he  thought  the 
timber  on  that  part  was  all  that  was  In  dis- 
pute. Tbe  second  time  be  only  measured  tbe 
timber  on  the  remainder  of  the  land.  The 
findings  of  the  master  as  to  tbe  amount  of 
timber  on  the  land  under  20  Inches  in  di- 
ameter at  tbe  stump  is  warranted  by  bis  tes- 
timony, and  by  tbe  testimony  of  other  wit- 
nesses tending  to  corroborate  it  Of  course 
this  evidence  is  contradicted  by  tbe  witness- 
es for  tbe  plaintiff.  But  because  the  finding 
of  the  master  in  this  regard  must  be  sustain- 
ed under  the' rule  above  announced,  it  will 
not  be  necessary  for  us  to  set  out  tbe  evi- 
dence on  this  point 

We  find  no  prejudicial  error  In  tbe  record, 
and  tbe  decree  is  therefore  affirmed. 
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CAPE  GIRARDEAU  &  T.  B.  T.  R.  CO.  v.  ST 

LOUIS  4  G.  RT.  CO. 

(Sapieme  Court  of  Missouri,  Division  No.  2. 

June  29,  1909.) 

1.  IEjictmekt  (S  82*)  —  SouBCK  of  Titub  — 
Pboop. 

Where,  in  ejectment,  defendant  recognized 
plaintiff  as  tlie  owner,  and  admitted  that  defend- 
ant's riglits,  wliatever  they  were,  had  been  de- 
rived from  plaintiff,  plaintiff  was  not  bound  to 
deduce  title  from  the  government. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  §  223 ;  Dec.  Dig.  i  82.*] 

2.  LlCKNBES    (j    58*)   —  REVOCATION— CONBID- 

EBATION. 

While  a  mere  license  is  revocable  under  all 
circumstances  and  at  any  time,  a  licen.se  may  be- 
come an  agreement  on  valuable  consideration,  as 
where  its  enjoyment  must  necessarily  be  pre- 
ceded by  the  expenditure  of  money,  and  where 
the  grantee  has  made  improvements  and  invest- 
ed capital  in  consequence  thereof,  and  has  be- 
come a  purchaser  for  a  valuable  consideration, 
in  which  case  it  is  not  subject  to  revocation. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  S  120;  Dec.  Dig.  {  38.*1 

8.  Ejectment  (8  23*) — Licensee. 

Where  defendant  railroad  company  entered 
on  plaintiff's  land,  and  laid  tracks  under  a 
written  agreement  granting  permission  to  do  so, 
and  offering  later  to  come  to  an  amicable  agree- 
ment with  reference  to  a  transfer  of  the  land 
satisfactory  to  both  parties,  plaintiff  could  not 
recover  the  land  thereafter  m  ejectment. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  {  85 ;  Dec.  Dig.  !  23.*] 

4.  Estoppel  (S  110*)— Equitable  Ebtoppei/— 

Pleading. 

Equitable  estoppel,  or  an  estoppel  in  pais, 
is  not  available  as  a  defense,  unless  pleaded, 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  {  300;  Dec.  Dig.  i  110.*] 

6.  Appeal  and  Ebbob  (8  197*)— Failubb  to 
Plead — Objections  in  Tbial  Coubt. 

Where,  in  ejectment,  evidence  raising  an 
equitable  estoppel  or  an  estoppel  in  pais  was  ad- 
mitted without  objection,  it  was  too  late  for 
plaintiff  to  raise  on  appeal  the  objection  that 
the  defense  was  not  pleaded. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  197;*  Pleading,  Cent.  Dig. 
i  143ij 

6.  Ejectment  (J  127*)— Rents  and  Profits— 
Damages. 

Rents  and  profits  by  way  of  damase  were 
not  recoverable  in  ejectment  at  common  law ; 
plaintiff's  remedy  after  recovery  in  ejectment  be- 
ing by  trespass  tor  rents  and  profits. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  Sg  438-^3,  453 ;    Dec.  Dig.  {  127.*] 

7.  Ejectment   (J   127*) —Judgment  — Rents 
AND  Pbofits. 

Where  in  ejectment,  and  for  damages  as  an 
incident  tlipreto,  ns  authorized  by  Rev.  St.  1899, 
a  .S0,-)8,  30C6.  3068  (Ann.  St.  1900,  pp.  1758. 
17C4,  170.")).  the  petition  did  not  allege  the  rela- 
tion of  landlord  and  tenant,  and  plaintiff  did  not 
recover  possession,  a  judgment  in  his  favor  for 
mesne  rents  and  profits  as  damages  was  un- 
sustainable. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  {f  438-441 ;  Dec.  Dig.  {  127.*] 

Appeal  from  Circuit  Court,  Scott  County; 
H.  C.  Riley,  Judge. 

Ejectment  by  the  Cape  Girardeau  &  Thebes 
Bridge  Terminal  Railroad  Company  against 
the   St.    Louis   &   Gnlf   Railway   Company. 


Judgment  for  plaintUT,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

W.  F.  Evans  and  Moses  Whybark,  for  ap- 
pellant. Glboney  &  Honck  and  Jno.  A.  Hope, 
for  respondent 

GANTT,  P.  J.  This  Is  an  action  Of  eject- 
ment begun  In  the  circuit  court  of  Scott 
county  on  March  2,  1904,  In  which  judgment 
was  rendered  for  the  plaintiff  for  possession 
of  the  premises  and  $3,000  damages.  From 
that  judgment  the  defendant  has  appealed 
to  this  court 

The  land  involved  in  the  litigation  Is  de- 
scribed as  follows:  "A  strip  of  ground  100 
feet  wide  out  of  United  States  private  survey 
No.  794,  in  townships  29  and  30,  range  14 
east  50  feet  on  either  side  of  the  following 
described  center  line,  to  wit:  Beginning  at 
a  head  block  on  the  main  line  track  of  the 
St  Louis  &  Gulf  Railway,  which  bead  block 
Is  about  900  feet  south  of  the  intersection 
of  the  center  line  of  said  main  track  with 
the  division  line  between  townships  29  and 
30;  thence  la  a  northerly  direction  on  a  7 
degree  and  30  minute  curve  40  feet  to  the 
point  of  curve  of  said  curve;  thence  north  6 
degrees  east  2,480  feet  to  the  point  of  tan- 
gent of  a  2  degree  curve;  thence  in  a  north- 
erly direction  on  said  2  degree  curve  900 
feet  to  the  southern  boundary  line  of  the 
Hobbs  land;  excepting  from  said  strip  so 
much  thereof  as  Is  now  occupied  by  the 
main  line  track  of  said  St  Louis  &  Gulf 
Railway,  leaving  7.2  acres,  more  or  less,  in- 
volved in  this  suit."    Ouster  was  laid  as  of 

the  day  of  ,   1902.     Plaintiff 

averred  damages  by  reason  of  Injury  and 
waste  by  digging  of  the  soil  and  making  ex- 
cavations and  embankments  thereon,  and  for 
the  wrongful  detention  of  the  property  to 
the  amount  of  $10,000.  Monthly  rents  and 
profits  were  alleged  to  be  of  the  value  of 
$2,000.  An  amended  answer,  filed  at  the 
October  term,  1005,  was  a  general  denial. 

The  evidence  ou  the  part  of  the  plaintiff 
was,  first,  a  deed  from  John  H.  Crowder, 
Louis  B.  Houck,  and  Glboney  Houck  to  the 
plaintiff  railway  company,  of  date  April  2% 
1902,  for  the  tract  of  land  which  includes 
the  land  Involved  in  this  suit  Plaintiff  also 
Introduced  In  evidence,  without  objection,  a 
deed  from  John  H.  Crowder,  Louis  B.  Houck, 
and  Glboney  Houck  to  the  plaintiff  railway 
company,  of  date  September  15,  1902,  and 
recorded  on  September  19,  1902,  to  a  tract 
of  land  described  as  all  that  parcel  of  said 
tract  of  land  lying  east  of  Houck's  Missouri 
&  Arkansas  Railroad  now  the  St  Louis  & 
Gulf  Railroad,  which  has  heretofore  not 
been  conveyed  to  the  said  Cape  Girardeau 
Sc  Thebes  Bridge  Terminal  Railroad  Com- 
pany, and  extending  from  the  north  line  of 
survey  794  to  the  land  now  owned  by  Mat- 
thew Rose  in  section  2,  Scott  county,  Mo.,  and 
which  said  land  is  nereby  conveyed  to  the 


•For  other  cases  IM  ssmo  toplo  and  section  NUHBKR  In  D«$.  *  Am.  Digs.  1907  to  dat*,  ft  Reporter  Iadax«a 
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said  railroad  company  to  establish,  main- 
tain, and  operate  railroad  yards,  and  for 
railroad  purposes,  and  for  any  otber  purpos- 
es whaterer,  and  with  the  right  of  changing 
water  courses,  and  with  the  right  of  cutting 
trees  that  may  stand  outside  of  the  said  land 
hereby  conveyed,  and  which  might  endanger 
said  railroad  tracks  buHt  on  said  land,  or 
the  train  operated  thereon,  and  all  of  which 
land  Is  situated  In  and  a  part  of  surrey  7&i, 
township  30  N.,  range  14  B.,  fractional  sec- 
tion 2,  township  28  N.,  range  14  K  Plaintiff 
next  introduced  in  evidence  a  notice  dated 
the  Ist  day  of  July,  1005,  signed  by  the  St 
Louis,  Memphis  &  Southeastern  Railroad 
Company  and  St  Louis  te  Oulf  Railway 
Company,  by  Moses  Whybark,  their  attorney, 
which  said  notice  Is  in  words  as  follows: 
"Cape  Girardeau  &  Thebes  Bridge  Terminal 
R.  R.  Co.,  Plaintiff,  v.  The  St  Louis  &  Gulf 
R.  R.  Co.,  Defendant,  and  Cape  Girardeau  & 
Thebes  Bridge  Terminal  B.  R.  Co.,  Plaintiff, 
V.  The  St.  Louis,  Memphis  &  Southeastern 
R.  R.  Co.,  Defendant  Actions  of  ejectment 
In  the  circuit  court  of  Scott  county,  Missouri. 
To  the  Above-Named  Plaintiff  In  the  Above- 
Entitled  Causes:  You  are  hereby  notified 
that  the  condemnation  suit  instituted  by  the 
St.  Louis,  Memphis  &  Southeastern  Railroad 
Company  in  the  circuit  court  of  Scott  coun- 
ty, Missouri,  against  you,  and  wherein  com- 
missioners were  appointed  by  that  court  at 
the  last  regular  term,  was  dismissed  by  the 
plaintiff  on  the  9th  day  of  June,  1905.  And 
yon  are  further  notlQed  that  the  defendants 
In  the  above-entitled  causes  now  pending  In 
the  circuit  court  of  Scott  county,  no  longer 
having  use  for  the  possession  of  so  much  of 
the  premises  sought  to  be  condemned  In  the 
condemnation  suit  aforesaid,  and  Which  land 
so  sought  to  be  condemned  Is  a  portion  of  the 
premises  sued  for  by  you  in  the  said  eject- 
ment suits,  hereby  surrender  to  you  the 
possession  of  the  same,  and  release  to  you 
all  the  rights  they  required  to  the  possession 
thereof  under  the  permissions,  licenses  and 
agreements  heretofore  granted  by  you  to  said 
defendants,  or  either  of  them."  Said  notice 
bore  the  following  Indorsement:  "I  hereby 
certify  that  I  served  the  within  notice  on 
July  3,  1905,  In  the  city  of  Cape  Girardeau, 
Cape  Girardeau  county,  Missouri,  by  deliver^ 
Ing  to  Giboney  Houck,  president  of  Cape 
Girardeau  &  Thebes  Bridge  Terminal  R.  R. 
Co.,  and  to  John  A.  Hope,  attorney  for  said 
railroad  company,  each  a  true  copy  of  the 
same.  Willis  Martin,  Marshal  of  the  City  of 
Cape  Girardeau." 

Mr.  Giboney  Houck  testified  that  he 
knew  the  Cape  Girardeau  &  Thebes  Termi- 
nal Railroad  Company,  which  owned  the 
Cape  Girardeau  &  Thebes  Terminal  Railroad, 
in  coarse  of  construction,  from  Cape  Girar- 
deau to  a  point  where  the  Southern  Illinois 
and  Missouri  bridge  terminates  on  the  west 
side  of  the  river,  and  knew  the  land  sued 
for,  and  this  defendant  entered  upon  it  In 
NoTembor,  1902,  and  It  was  notified  on  No- 


vember 1,  1902,  not  to  go  on  the  land,  or,  if 
it  had  begun  work,  to  discontinue  it  This 
notice  was  given  to  Mr.  Joshua  Elder,  vice 
president  and  general  manager  of  the  de- 
fendant railroad  company,  and  also  to  Major 
Brooks,  Its  chief  engineer,  and  was  signed 
by  John  H.  Crowder,  plaintiffs  president. 
The  notice  was  served  by  Mr.  L.  B.  Houck, 
and  himself  and  his  father,  Louis  Houck, 
had  no  connection  whatever  with  the  plain- 
tiff railroad  company.  On  cross-examination 
he  stated  that  the  plaintiff  company  began 
the  construction  of  this  road  Immediately 
after  It  was  organized.  That  it  commenced 
to  buy  right  of  way  and  survey  the  land 
from  Cape  Girardeau  to  the  terminal  of  the 
western  point  where  the  bridge  terminated 
on  the  west  side  of  the  river,  and  the  road 
was  located  Immediately  where  the  western 
approach  of  the  Thebes  bridge  Is  located, 
but  they  did  not  locate  the  line  where  the 
bridge  was  to  be  located,  nor  locate  any 
road  where  the  land  sued  for  is  situated,  as 
that  was  required  for  yards,  and  It  was  ex- 
pected to  get  over  this  land  to  the  elevation 
of  the  bridge  by  principles  of  engineering, 
but  they  had  put  nothing  in  there.  That  the 
defendant  was  in  possession,  and  crossed 
this  property  diagonally.  He  found  out 
afterwards  that  the  bridge  company  expect- 
ed to  construct  its  approach  over  the  same 
land  that  It  had  originally  surveyed  and  laid 
out  for  railroad,  but  at  the  time  they  made 
the  survey  for  the  plaintiff  the  bridge  com- 
pany, so  far  as  he  knew,  bad  not  located 
any  land  nor  filed  a  profile  In  Scott  county. 
That  he  and  Mr.  Crowder  and  L.  B.  Houck 
bought  the  land  from  Stone  and  filed  their 
profile  on  the  27th  of  April,  1902,  but  had 
purchased  it  on  the  23d  or  24th  of  April. 
They  were  morally  certain  that  the  bridge 
was  going  to  be  located  at  the  point  where 
it  Is  now  located  on  the  west  side,  and  they 
bought  the  land  because  of  that  fact  They 
have  been  In  litigation  with  the  bridge  com- 
pany ever  since  then.  They  understood  the 
bridge  terminated  on  the  west  side  of  the 
river,  because  the  act  of  Congress  located  it 
but  did  not  know  it  was  going  to  build  Its 
approaches  to  connect  with  the  Cotton  Belt. 
He  testified  that  no  survey  was  made  by  the 
plaintiff  company  on  the  bank  of  the  river 
where  the  connecting  track  of  the  defend- 
ant is  located,  and  this  land  plaintiffs  claim 
in  this  suit  Is  about  3,000  or  perhaps  4,000 
feet  in  length,  and  100  feet  in  width,  and 
plaintiff  \b  claiming  so  much  of  the  said 
land  as  is  occupied  by  the  Thebes  bridge  on 
the  west  side.  It  says  nothing  about  the 
claim  of  the  bridge  company  in  this  peti- 
tion, but  plaintiff  claims  that  said  company 
has  no  right  on  certain  land  It  is  occupy- 
ing on  the  west  bank  of  the  river,  and  plain- 
tiff claims  to  be  the  owner  of  the  200  feet 
under  the  bridge  approach.  He  testifies 
that  the  bridge  company  was  not  building 
tbe  approach  when  plaintiff  and  its  imme- 
diate grantors  bought  the  land,  but  thinks 
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that  the  bridge  was  In  process  of  building 
when  this  suit  was  brought.  Plaintiff  had 
bought  its  right  of  way  from  Cape  Girar- 
deau to  Gray's  Point,  and  begun  to  buy  in 
April,  1902.  He  testified  he  did  not  Icnow 
how  much  they  bought  in  April,  1902;  that 
they  bought  the  land  extending  3,000  or 
4,000  feet  from  the  bank  to  the  river  west. 
Part  of  it  was  the  land  involved  in  this  suit. 
The  witness  stated  that  Mr.  Crowder  be- 
came president  of  the  plaintiff  company 
when  It  was  first  organized  In  the  latter  part 
of  April,  1902,  and  was  re-elected  in  1903. 
The  witness  Mr.  Houck  succeeded  Mr.  Crow- 
dec  as  president  in  the  beginning  of  the 
year  1905.  Mr.  Crowder  died  in  1904.  L. 
B.  Houck  was  president  in  the  interim  be- 
tween the  death  of  Mr.  Crowder  and  the 
election  of  Mr.  Giboney  Houck,  the  wit- 
ness. Witness  further  stated  that,  while 
this  strip  of  land  was  bought  for  railroad 
purposes,  it  had  In  fact  never  been  used  by 
plaintiff  thereafter.  The  land  sued  for  runs 
across  their  tracks  diagonally.  The  land 
north  of  the  land  sued  for  is  owned  by  Mrs. 
Hobbs  and  the  Cotton  Belt  Railroad,  and 
the  connecting  track  built  by  the  defendant 
has  been  torn  up,  but  It  formerly  made  con- 
nection with  the  Cotton  Belt  Railroad.  Wit- 
ness does  not  know  whether  it  made  con- 
nection with  Manning's  Landing  or  not,  but 
from  the  north  end  of  the  land  in  suit  to 
to  the  connection  of  the  defendant's  track 
with  the  Cotton  Belt  is  about  two  miles,  and 
the  part  of  the  track  on  the  plaintiff's  land 
is  3,000  or  3,500  feet,  and  this  land  is  not 
subject  to  overflow.  The  connecting  track 
runs  several  hundred  feet  south  of  the  300 
feet  claimed  by  the  bridge  Over  the  objec- 
tion of  the  defendant,  Mr.  Houck  was  per- 
mitted to  testify  that  defendants  admitted 
that  plaintiff  was  entitled  to  $3,000  and  to 
use  a  single  track,  and  that  this  was  a  rea- 
sonable value  for  the  use  of  the  railroad 
track  across  the  land.  He  had  never  had 
any  personal  conference  with  Mr.  Toakum, 
the  president  of  the  defendant  railroad  com- 
pany, about  the  rental  value  of  this  prop- 
erty. When  he  says  he  got  the  admission 
from  Mr.  Yoakum,  he  meant  the  company. 
Mr.  Yoakum  never  said  he  would  pay  $3,000, 
and  never  wrote  a  letter  that  he  would  pay 
it  Mr.  Houck  further  stated  that  the  nego- 
tiations with  reference  to  the  desire  of  the 
defendant  to  get  the  use  of  the  property 
were  carried  on  _from  the  beginning  with 
Mr.  Yoakum  and  Mr.  Hammond,  vice  presi- 
dent and  general  manager  of  the  Chicago  & 
Eastern  Illinois  Railroad,  and  also  of  the 
defendant 

The  plaintiff  then  offered  In  evidence  the 
following  notice  directed  to  J.  F.  Elder,  vice 
president  and  general  manager  of  the  St 
Louis  &  Gulf  Railway  Company  and  J.  F. 
Brooks,  chief  engineer,  dated  Cape  Girardeau, 
November  1,  1902:  "Gentlemen:  As  I  am 
Informed  that  your  agents  and  employes  are 
constructing,  or  about  to  construct,  a  rail- 


road track  over  the  property  of  the  Cape 
Girardeau  &  Thebes  Bridge  Terminal  Rail- 
road Company,  situated  in  survey  794,  town- 
ship 30  north,  range  14  east  and  fractional 
8e<-tion  2,  township  29  north,  range  14  east; 
and  as  no  agreement  has  been  made  as  to 
the  said  property  between  said  company, 
you,  your  agents  or  employes,  you  are  here- 
by notified  to  cease  work  if  begun  on  said 
property,  and,  if  not  begun,  not  hereafter  to 
enter  upon  the  same  to  construct  a  railroad 
track.  Respectfully,  J.  H.  Crowder,  Presi- 
dent" etc.  Plaintiff  next  read  a  letter  from 
Mr.  Hammond  dated  January  22,  1904.  This 
letter  is  as  follows:  "Mr.  J.  H.  Crowder, 
Cape  Girardeau,  Missouri — Dear  Sir:  Re- 
ferring to  your  letters  of  January  8th  and 
20th,  beg  to  advise  that  the  question  raised 
Is  one  that  I  personally  know  nothing  about 
I  have  taken  the  matter  up  with  President 
Yoakum  in  order  that  I  may  hear  his  side 
of  the  case,  and  will  write  you  as  soon  as 
I  can  get  necessary  information.  Yours  tru- 
ly, [Signed]  K.  R.  Hammond,  per  Hitt." 
Plaintiff  then  offered  In  evidence  a  letter 
signed  by  L.  B.  Houck  to  Mr.  Yoakum. of 
date  November  17,  1002,  as  follows:  "Your 
favor  dated  November  14th  came  to  hand 
and  I  return  agreement  signed  by  Mr.  Guy, 
president  of  the  Gulf  Railway,  sent  to  us 
because  the  same  is  not  in  accordance  with 
my  agreement  with  you.  In  answer  to  yotir 
telegram  of  the  17th  of  October,  on  the  next 
day  I  wired  you  as  follows:  'Answering 
your  telegram  of  yesterday.  Will  give  per- 
mission to  lay  a  track  from  the  south  bound- 
ary line  of  Mrs.  Hobbs'  to  a  connection 
with  the  existing  St  Louis  &  Gulf  Railway 
track.  We  are  not  In  a  situation  now  to  ei- 
ther sell  or  make  you  a  grant  of  right  of 
way,  and  a  revocable  permit  or  license  to 
lay  a  track  is  all  we  can  give  you,  but  as 
soon  as  matters  to  which  yon  refer  In  your 
telegram  are  settled  we  will  come  to  an  ami- 
cable agreement  with  yon  and  one  I  know 
that  will  be  entirely  satisfactory  to  you  as 
we  feel  very  friendly  to  your  interests.' 
Afterwards  I  reported  to  the  Cape  Girar- 
deau &  Thebes  Bridge  Terminal  Railroad 
Company  the  telegram  I  had  wired  yon  and 
advised  them  of  the  permit  I  had  given  you 
to  lay  a  railway  track  as  therein  set  out 
and  accordingly  was  authorized  to  send  an 
agreement  giving  you  this  permit  for  com- 
pany to  lay  a  track  as  aforesaid,  leaving, 
however,  the  amount  of  annual  rental  that 
was  to  be  paid  by  the  Gulf  Company  blank, 
in  case  after  the  track  should  be  laid  by  the 
Gulf  Company  the  company  should  refuse 
to  remove  the  same.  This  agreement  we 
sent  you  is  the  only  agreement  we  can  sign 
at  present  Agreement  you  sent  us  dated 
10th  of  November,  1902,  we  must  refuse  to 
sign  because  not  In  accordance  with  our 
agreement  We  could  not  let  you  have  a 
strip  of  ground  100  feet  wide  for  a  single 
track,  and  I  never  agreed  to  give  you  such  a 
strip,  and  I  never  agreed  that  you  should 
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have  fifty  feet  on  each  side  of  the  center 
line  of  the  St  Louis  &  Golf  Railway  as  same 
Is  located,  or  otherwise,  and  all  of  which  is 
stated  In  agreement  that  you  propose  for  us 
to  sign.  We  cannot  admit,  and  do  not  ad- 
mit, that  the  St  Louis  &  Onlf  Railway  has 
been  located  through  our  terminal  property. 
Why  this  peculiar  phraseology  which  is  In 
no  wise  warranted  by  my  telegram  and  the 
permit  I  gave  you  personally  should  have 
been  used,  I  cannot  understand.  Further- 
more, we,  under  the  circumstances  now, 
will  have  to  insist  that  in  case  the  tracks 
are  not  removed  within  sixty  days  after  no- 
tice, that  the  Gulf  Railway  shall  pay  an 
annual  rental  of  three  thousand  ($3,000.00) 
until  track  is  so  removed.  All  we  desire  is 
to  protect  our  interests.  We  cannot  afford 
to  Jeopardize  our  interests.  As  stated  in 
my  telegram,  we  feel  very  friendly  to  the 
Frisco  Railroad,  and,  of  course,  I  have  no 
doubt  that  you  feel  friendly  to  our  Interests, 
but  at  the  same  time  it  would  be  absurd  for 
us  to  let  our  property  be  held  against  our 
will  at  an  annual  rental  of  twenty-five  dol- 
lars. Ton  do  not  expect  us  to  be  so  foolish. 
Have  no  doubt  that  as  soon  as  the  bridge 
litigation  is  settled  that  our  company  and 
the  Frisco  will  be  able  to  make  a  very  satis- 
factory arrangement  with  you,  but  until  that 
matter  is  settled  we  cannot  give  away  any 
rights,  privileges  or  advantages  we  now 
hold  and  which  are  Important  to  us.  Very 
truly  yours,  [Signed]    Louis  B.  Houck." 

Mr.  L.  B.  Houck  testified  that  he  was  presi- 
dent and  one  of  the  stockholders  of  the  plaln- 
tUf,  and  the  letter  Just  read  in  evidence  to 
Mr.  Yoakum  was  written  by  him,  and  the 
defendant  never  made  any  objection  to  the 
charge  of  $3,000  as  fixed  as  the  annual  rental 
of  the  property,  and  the  witness  considered 
that  reasonable.  The  defendant  used  the 
property  for  connecting  track  between  Its 
hicline  and  Its  railroad;  also  for  yards  and 
a  general  storage  of  cars  to  be  transferred 
across  the  river  from  Thebes  to  the  Missouri 
tide.  The  property  in  question  is  a  strip 
iOOO  or  5,000  feet  wide,  and  is  the  only 
place  south  of  Gray's  Point  to  below  Com- 
merce that  could  be  used  for  transfer  pur- 
poses, and  he  considered  It  very  valuable 
for  those  purposes.  Defendants  first  put 
down  one  track  and  then  another  track,  and, 
if  he  remembered  correctly,  two  or  three 
side  tracks.  Witness  fixed  the  rental  value 
of  the  property  at  $3,000  per  annum  for  the 
construction  of  the  track  over  their  line,  as 
plaintifC  only  gave  them  the  privilege  of  put- 
ting down  one  track,  and  for  the  use  of  the 
land  on  account  of  the  other  three  tracks  a 
reasonable  rental  would  be  between  $10,000 
and  $12,000.  On  cross-examination  he  stat- 
ed that  they  had  15  or  20  acres,  and  the  land 
in  suit  was  worth  over  $100,000.  He  did  not 
know  how  much  It  was  assessed  for.  Plain- 
tiff never  had  any  tracks  on  the  land,  but 
intotded  to  have  them.  They  had  never 
yet  operated  their  railroad,  but  they  had 


constructed  several  miles,  and  secured  the 
right  of  way;  only  a  few  miles  of  the  track 
had  been  laid  down.  The  rails  on  plain- 
tiff's railroad  are  laid  down  about  2^  miles 
south  of  Cape  Girardeau.  These  were  laid 
about  three  or  four  months  before  the  trial. 
Plaintiff  had  only  run  construction  trains 
on  this  said  road.  Had  located  the  yards 
on  the  land  In  suit  before  they  bought  it,  but 
had  never  made  a  profile  and  filed  It  He 
stated  that  they  had  paid  $15,000  for  the 
land  purchased  from  Stone  and  Flnley.  He 
testified  that  his  company  had  never  had  any 
written  agreement  with  the  defendant  to  pay 
rent  He  did  testify  in  the  condemnation  suit 
in  the  case  of  the  bridge  company  against 
Stone,  and  says  that  he  swore  that  be  had  a 
contract  with  the  defendant  to  pay  him  $3,- 
000  per  year,  but  does  not  remember  the  ex- 
act language,  and  he  based  that  upon  the 
letter  In  which  he  had  stated  the  price,  and 
on  the  bills  rendered  for  the  same,  to  which 
the  defendant  bad  never  made  objection. 

Mr.  Giboney  Houck,  being  recalled,  identi- 
fied certain  letters,  and  then  stated  that 
the  railroad  track  was  put  down  on  this  land 
by  the  defendant  in  December,  1902,  and 
he  says  it  was  not  completed  until  Febru- 
ary,.1008,  so  that  they  could  run  cars  there- 
on. On  this  the  connecting  track  extended 
upon  their  land  about  one-fourth  of  a  mile, 
and  this  would  make  the  connecting  track 
from  the  railroad  of  the  defendant  to  the 
Cotton  Belt  nearly  a  mile  long.  Plaintiff  or 
its  Immediate  grantors  had  bought  this  land 
before  the  Frisco  bought  the  Chicago  &  East- 
em  Illinois  Railroad.  The  St  Louis  Valley 
&  Illinois  Central  Railroad  terminate  on  the 
Illinois  side  opposite  this  land.  On  the  Mis- 
souri side  the  Cotton  Belt  and  the  Gulf  Rail- 
road, which  is  a  part  of  the  Frisco  System, 
and  the  Iron  Mountain  approach  this  bridge. 
The  whole  river  front  on  the  west  side  is 
owned  either  by  the  bridge  company  or  by 
one  of  these  railroads,  except  a  little  piece 
that  is  owned  by  the  plaintiff.  All  the  other 
land  available  for  railroad  purposes  Is  own- 
ed by  the  St  Louis,  Memphis  &  Southwestern 
or  the  Gulf  or  Cotton  Belt.  The  land  is 
level,  and  can  be  used  for  putting  in  yards, 
and  the  defendant  company  entered  upon  It 
In  the  face  of  plaintiff's  notice  not  to  do  so, 
and  the  defendant  filed  Its  condemnation  suit 
to  condemn  this  strip  of  land,  and  the  St 
Louis,  Memphis  &  Southwestern  also  filed  a 
condemnation  suit  Witness  thought  the 
land  ought  to  earn  the  interest  on  $100,000  or 
$150,000.  On  cross-examination  he  stated 
that  when  he  fixed  this  value  he  had  In 
view  the  whole  tract,  which  was  destroyed 
for  railroad  purposes  by  the  construction  of 
defendant's  tracks  diagonally.  The  bridge 
was  completed  and  cars  ran  over  the  Thebes 
on  May  28,  1003.  He  does  not  know  when  de- 
fendant took  up  these  tracks  over  this  land 
The  defendant's  railroad  runs  parallel  with 
the  Mississippi  river  most  of  the  way  from 
Thebes  bridge  to  Commerce^  4^  miles.     If 
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the  connecting' track  had  not  been  bnllt,  the 
Gulf  Railroad  could  have  run  beyond  this 
track  to  Fremsdorf,  and  then  ran  to  the  river 
and  had  the  same  facilities  for  crossing,  but 
that  would  have  depended  on  the  management 
of  the  Cotton  Belt  Railroad. 

Plaintiff  then  introduced  the  following  let- 
ter addressed  to  R.  R.  Hammond,  general 
manager  of  the  Chicago,  Eastern  Illinois 
Railway  Company,  dated  January  8,  1904, 
and  marked  as  received  January  11,  1904: 
"Dear  Sir:  The  St  Louis  &  Gulf  Railroad  at 
the  request  of  Mr.  Yoakum  was  given  a  II- ' 
cense  to  put  a  temporary  track  on  certain 
property  belonging  to  the  Cape  Girardeau  & 
Thebes  Bridge  Terminal  Railroad  Company 
and  located  just  below  what  is  known  as 
Manning's  Landing  or  West  Bank,  rent  to 
l>e  on  the  basis  of  $3,000.00  a  year  for  a  I 
single  track.  Since  this  the  St  Louis  & 
Gulf  Railroad  has  put  in  more  than  one  track 
without  permission  from  any  one.  Therefore 
rental  based  on  $3,000.00  a  year  will  no  longer 
be  satisfactory  and  some  other  arrangements 
should  be  made.  I  have  noticed  that  for  some 
time  past  the  St  Louis  &  Gulf  Railroad  has 
been  furnishing  the  Southern  Illinois  & 
Missouri  Bridge  Company,  by  means  of  the 
track  above  mentioned,  material  to  facilitate 
the  construction  of  the  bridge.  When  the 
Capb  Girardeau  &  Thebes  Bridge  Terminal 
Railroad  Company  agreed  to  give  to  the  St 
Louis  &  Gulf  a  license  to  lay  temporary 
track  across  its  property  it  was  mentioned  ; 
and  understood  that  the  track  should  not 
be  used  to  furnish  the  Southern  Illinois  & 
Missouri  Bridge  Company  with  material,  etc.,  I 
because  the  company  is  now  and  has  been  in  i 
litigation  with  this  bridge  company,  which  ' 
is  without  authority  of  law  as  we  claim,  in 
doing  business  in  Missouri  and  endeavoring 
to  condemn  terminal  land  belonging  to  us. 
Before  your  track  was  laid,  contractors  of 
bridge  company  applied  to  ns  for  facilities 
our  land  affords  to  construct  bridge  and  we 
declined  to  rent  these  facilities  at  any  price. 
Under  the  circumstances  we  think  it  hardly 
right  your  company  should  furnish  these 
facilities  when  it  was  understood  your  track 
on  our  land  should  not  be  used  for  that  pur- 
pose. Yours  truly,  [Signed]  J.  H.  Crow- 
dcr." 

Plaintiff    also    Introduced    as    a    witness 
Frank   Oliver,  section   foreman   for  the   St. 
Louis  &  Gulf  Railroad  in  1902.    His  section 
ran  up  the  river  past  Manning's  Landing,  and 
he  says  it  was  about  November  1,  1902,  that ; 
the  defendant  company  entered  Qn  the  river  ' 
front  north  of  the  bridge.     He  put  In  the ' 
side  tracks  there  running  from  the  main  ' 
line  under  where  the  bridge  is  now.     The 
abutment  of  the  bridge  must  be  about  30  feet, 
and  at  that  time  he  had  laid  1,900  feet.    The  | 
incline  was  at  Manning's  Landing,  and  must 
have  been  about  400  feet  long.    Plaintiff  next 
offered  petition  in  the  case  of  St  Louis  &  ' 
Gulf  Railroad  v.  Cape  Girardeau  &  Thebes 
Terminal   Railroad   Company,   filed  in  the  l 


ofBce  of  the  Scott  county  circuit  court  Marcb 
31,  1904.  This  was  a  suit  brought  to  con- 
demn the  land  sued  for  in  this  case,  except 
the  portion  under  the  bridge  approach,  which 
was  200  feet  In  length  and  100  feet  in  width, 
and  was  iustituted  after  this  ejectment  suit 
was  brought  The  petition  alleges  in  a  gener- 
al way  the  various  railroads  on  the  Illinois 
side,  and  the  others  on  the  Missouri  side, 
of  the  Mississippi  river,  and  It  was  needful 
for  it  to  make  connection  in  order  to  carry 
through  passengers  and  freight  to  and  from 
said  railroads,  and  that  it  had  entered  on  the 
laud  sought  to  be  condemned  by  consent  of 
plaintiff  and  constructed  its  tracks,  and 
could  not  agree  with  plaintiff  for  compen- 
sation, and  asked  for  the  appointment  ot 
commissioners. 

Plaintiff  then  offered  the  record  of  the 
said  court  made  October  17,  1904,  of  the  dl9- 
niissal  of  this  case  by  the  plaintiff  therein. 
Plaintiff  then  offered  a  condemnation  petition 
brought  by  the  St  Louis,  Memphis  &  South- 
eastern Railroad  Company  against  it,  filed 
April  19,  1905.  This  petition  was  in  practi- 
cally the  same  form  as  the  other  petition,  and 
was  to  condemn  the  same  property,  but  al- 
leged that  the  St.  Louis  &  Gulf  had  by  deed 
dated  June,  1904,  conveyed  all  of  its  property 
to  the  said  St  Louis,  Memphis  &  Southeast- 
ern Railroad  Company.  The  answer  set 
forth  various  reasons  why  the  suit  for  con- 
demnation should  not  be  allowed.  PlalntiiT 
then  introduced  the  dismissal  of  this  last 
case  on  June  9,  1905. 

Defendant  then  introduced  various  wit- 
nesses, landowners  in  the  vicinity  of  this 
laud,  who  testified  that  this  land  was  worth 
all  the  way  from  $20  to  perhaps  $40  or  $50 
per  acre  for  agricultural  purposes.  Several 
of  these  witnesses  testified  that  they  did  not 
see  how  land  could  be  purely  valuable  for 
terminal  purposes,  for  the  reason  that  the 
bridge  was  40  or  50  feet  above  it  Other  wit- 
nesses thought  for  railroad  purposes  the 
strip  100  feet  wide  would  be  worth  $150  per 
acre,  and  that  $100  per  month  would  be  the 
proper  rental  for  railroad  purposes.  On 
cross-examination  he  fixed  the  rental  value 
anywhere  from  $50  to  $200  per  month.  Judge 
Albrecht  testified  that  he  had  lived  near  the 
land  for  many  years,  and  that  this  connect- 
ing track  was  about  3,000  feet  on  this  land, 
and  it  was  reasonably  worth  $45  per  acre, 
and  for  farming  purposes  land  will  not  bring 
over  $3  per  acre  in  that  neighborhood,  but  in 
his  opinion,  the  value  of  the  land  covered  by 
the  railroad  tracks  beginning  November,  1902, 
up  to  July,  1905,  was  worth  more  than  that 
for  farming  purposes,  and  that  he  thought 
$75  per  acre  for  a  year  for  the  portion  cover- 
ing the  right  of  way  would  be  reasonable, 
and  that  it  could  be  restored  to  its  farming 
condition  for  $150,  and  that  he  would  place 
it  back  in  that  condition  for  that  sum.  De- 
fendant read  in  evidence  a  deed  from  the  St 
Louis  &  Gulf  Railroad  Company  to  the  St 
Louis,  Memphis  &  Southern  Railroad  Cam- 
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pany  of  date  June,  1904,  and  recorded  In 
Scott  county  on  June  16,  1904.  Defendant 
then  read  In  evidence  an  agreement  between 
J.  H.  Crowder  and  Glboney  Houck,  trans- 
ferring all  of  Mrs.  Crowder's  property  in 
the  plaintiff  railroad  for  $6,500.  Defend- 
ant also  introduced  tlie  clerk,  who  produc- 
ed the  assessment  books  showing  that  this 
land  had  never  been  assessed  to  the  plaln- 
titC,  but  had  been  assessed  to  J.  H.  Crowd- 
der,  U  B.  Houck,  and  Oiboney  Houck,  and 
there  was  303  acres  In  the  tract,  and  It 
was  assessed  for  1904  and  1905  at  $2,400,  and 
the  same  In  1903  and  1902.  The  defendant 
also  read  in  evidence  the  deed  from  Richard 
Flnley  and  Houck  of  date  April  24,  1902,  con- 
veying the  land  on  wblch  the  connecting 
track  is  laid,  and  other  lands,  for  $15,000. 

Defendant  also  read  in  evidence  the  final 
Judgment  of  condemnation  in  the  case  of  the 
Southern  Illinois  &  Bridge  Company  v.  Stone 
and  Finley,  showing  that  plaintiff  had  no  ti- 
tle to  the  200  feet  of  land  under  the  bridge. 
Defendant  then  offered  a  telegram  to  L.  B. 
Houck  from  B.  F.  Yoakum  dated  St.  Louis, 
October  17,  1902:  "Louis  B.  Houck,  Cape. 
We  need  for  construction  of  track  to  new 
Incline  we  are  now  building,  which  is  south 
of  Manning's  Landing,  a  strip  of  land  one 
hundred  feet  wide,  commencing  at  the  south 
boundary  of  the  land  owned  by  Mr.  Hobbs; 
thence  practically  parallel  with  the  river  and 
about  three  hundred  feet  inland  to  connect 
with  the  existing  St  Louis  &  Gulf  track,  a 
total  distance,  I  should  say,  of  about  three 
thousand  feet.  Important  This  is  well  known 
to  your  uncle,  and  I  wish  you  would  confer 
with'  him  at  once,  and  wire  so  work  can  be 
poshed  as  fast  as  possible.  Material  is  now 
being  received.  [Signed]  B.  F.  Yoakum." 
And  also  answer  of  L.  B.  Houck  to  that  tele- 
gram, dated  October  18,  1902,  as  follows: 
"Mr.  B.  F.  Yoakum,  St  Louis,  Mo.  Answer- 
ing your  telegram  of  yesterday.  Will  give  you 
permission  to  lay  track  from  south  boundary 
Hue  of  Mrs.  Hobbs'  to  a  connection  with  ex- 
isting St  Louis  &  Gulf  Railway  track.  We 
are  not  in  a  situation  now  to  either  sell  or 
make  you  a  grant  or  right  of  way,  and  a 
revocable  permit  or  license  to  lay  a  track  is 
all  we  can  give  you,  but  as  soon  as  matters 
to  which  you  refer  in  your  telegram  are  set- 
tled, we  will  come  to  an  amicable  agreement 
with  you,  and  one  that  I  know  will  be  entire- 
ly satisfactory  to  you,  as  we  feel  very  friend- 
ly to  your  interests.  [Signed]  L.  B.  Houck." 
Also  telegram  from  Louis  Houck  to  B.  F.  Yoa- 
kum dated  Cape  Girardeau,  Mo.,  October  18, 
1902,  as  follows:  "Mr.  B.  F.  Yoakum,  St 
Louis,  Mo.  Replying  to  your  telegram  of  the 
ITtlk  Talked  to  my  nephew  and  he  agreed 
to  give  permit  to  lay  a  track  as  you  indicate 
to  the  St  Louis  &  Gulf.  Claims  that  he  can- 
not grant  you  right  of  way  or  sell  you  right 
of  way,  but  as  soon  as  legal  matters  are  ad- 
justed to  which  you  refer,  he  will  come  to  an 
agreement  with  you  that  will  be  entirely  sat- 
isfactory, and  all  that  he  feels  satisfied  can 
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be  in  reason  asked.  Individually  I  will  do 
all  I  can  to  assist  you  in  this  matter.  [Signed] 
Louis  Houck." 

1.  In  so  far  as  the  title  to  the  strip  for 
which  this  action  of  ejectment  was  brought 
we-  think  plaintiff  was  not  required,  as 
against  defendant,  to  deduce  title  from  the 
government  for  the  reason  that  defendant 
recognized  plaintiff  as  the  owner,  and  de- 
rived its  right  of  possession  from  plaintiff. 
In  a  word,  plaintiff  was  the  common  source 
of  title  as  to  the  parties  to  this  action.  Nei- 
ther is  there  room  to  doubt  that  defendant 
was  in  actual  occupancy  of  this  strip  on 
March  2,  1904,  when  this  action  was  com- 
menced. An  exceedingly  important  question 
is  presented  on  this  record,  and  that  is,  can 
plaintiff  maintain  ejectment  in  view  of  the 
undisputed  and  conceded  facts  in  evidence? 
On  the  17th  day  of  October,  1902,  B.  F.  Yoa- 
kum, the  president  of  the  defendant  railroad 
company,  sent  the  following  message  of  that 
date  to  L.  B.  Houck,  vice  president  and  gen- 
eral manager  of  the  plaintiff  railroad  com- 
pany: "We  need  for  construction  of  track  to 
new  incline  we  are  now  building,  which  is 
south  of  Manning's  Landing,  a  strip  of  land 
one  hundred  feet  wide,  commencing  at  the 
south  boundary  of  the  land  owned  by  Mr. 
Hobbs;  thence  practically  parallel  with  the 
river  and  atiout  three  hundred  feet  inland  to 
connect  with  the  existing  St  Louis  &  Gulf 
track  a  total  distance,  I  should  say.  of  about 
three  'thousand  feet.  Important  This  is 
well  known  to  your  uncle  and  I  wish  you 
would  confer  with  him  at  once  and  wire  so 
work  can  be  pushed  as  fast  as  possible.  Ma- 
terial is  now  being  received.  B.  F.  Yoa- 
kum." On  the  next  day,  L.  B.  Houck  an- 
swered that  telegram  by  another,  in  these 
words:  "Answering  your  telegram  of  yester- 
day. Will  give  you  permission  to  lay  a  track 
from  south  boundary  line  of  Mrs.  Hobbs' 
to  a  connection  with  existing  St.  Louis  & 
Gulf  Railroad  track.  We  are  not  in  a  situa- 
tion now  to  either  sell  or  make  you  a  grant 
of  right  of  way,  and  a'  revocable  permit  or 
license  to  lay  a  track  is  ail  we  can  give  you, 
but  as  soon  as  matters  to  which  you  refer 
in  your  telegram  are  settled  we  will  come  to 
an  amicable  agreement  with  you  and  one 
that  I  know  will  be  entirely  satisfactory  to 
you  as  we  feel  very  friendly  to  your  inter- 
ests. L.  B.  Houck."  Under  this  authority 
defendant  company  entered  upon  this  strip. 
Clearly  it  was  not  there  as  a  trespasser  or 
without  the  consent  of  plaintiff.  The  law 
is  settled  in  this  state  that,  while  mere  li- 
cense is  revocable  under  all  circumstances 
and  at  any  time,  a  license  may  become  an 
agreement  on  valuable  consideration,  as 
where  the  enjoyment  of  it  must  necessarily 
be  preceded  by  the  expenditure  of  money, 
and  when  the  grantee  has  made  improve- 
ments or  invested  capital  in  consequence  of 
it,  be  has  become  a  purchaser  for  valuable 
consideration.  Baker  v.  C,  R.  I.  &  P.  R.  Co., 
57   Mo.,  loc   cit  271;    Rerick  v.  Kern,   14 
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Serg.  &  R.  (Pa.)  267,  16  Am.  Rep.  497;  Fuhr 
y.  Dean,  26  Mo.  116.  69  Am.  Dec.  484. 

While  plaintiff  Insists  It  revoked  the  li- 
cense It  gave  defendant  by  the  notice  given 
by  Mr.  Crowder  to  Elder,  the  vice  president 
of  defendant,  and  3.  F.  Brook,  chief  en- 
gineer, on  November  1,  1902,  It  is  obvious 
that  Mr.  Crowder  was  mistaken  In  regard  to 
defendant  not  having  an  agreement  with 
plaintiff  to  enter,  but,  more  than  this,  plain- 
tiff did  not  rely  upon  this  notice.  The  let- 
ter of  January  8,  1004,  from  Mr.  Crowder  to 
Mr.  Hammond  is  utterly  inconsistent  with 
the  claim  that  plaintiff  had  the  right  to  oust 
defendant  from  this  right  of  way  without 
further  consideration.  That  letter  Is  simply 
a  protest  against 'defendant's  hauling  mate- 
rial for  the  Southern  Illinois  &  Missouri 
Bridge  Company  because  said  company  was 
in  litigation  with  the  plaintiff,  and  was  in- 
tended to  foreshadow  the  claim  for  large 
rentals.  There  is  a  plain  admission  that  de- 
fendant had  a  license  to  put  its  tracks  upon 
this  strip  of  land,  long  after  the  tracks  had 
been  laid,  and  traffic  was  being  carried  there- 
on. Now  a  license  to  construct  a  railroad 
track  necessarily  Involves  the  expenditure 
of  money  by  the  licensee.  In  this  case  Mr. 
Yoakum  advised  the  plaintiff  that  the  de- 
mand by  defendant  for  a  right  of  way  over 
this  strip  was  urgent;  that  the  material  was 
being  received,  and  requested  an  answer  by 
wire.  The  license  or  permission  to  lay  the 
track  was  given  by  telegram,  and  the  sec- 
tion foreman  testified  that  by  the  10th  or 
15th  of  November  he  had  1,900  feet  of  the 
3,000  feet  of  rails  laid  down,  and  at  that 
time  plaintiff  was  considering  and  rejecting 
the  agreement  sent  by  Mr.  Guy.  In  that 
communication  Mr.  li.  B.  Houck  says  to  Mr. 
Toakum:  "Furthermore  we,  under  the  cir- 
cumstances now,  will  have  to  insist  that  in 
case  the  tracks  are  not  removed  within  sixty 
days  after  notice,  that  the  Gulf  Railway 
shall  pay  an  annual  rental  of  three  thousand 
($3,000.00)  dollars  until  track  Is  removed." 
If  this  statement  refers  to  the  notice  given 
by  Mr.  Crowder,  it  is  a  modification  of  the 
peremptory  order  to  get  off  the  strip  to  a 
conditional  demand  for  $3,000  a  year  rental 
If  defendant  remained  on  the  land,  but,  at 
all  events,  this  rental  was  not  to  be  paid 
save  as  the  price  of  the  occupation  of  this 
strip  by  a  railroad  track  laid  down  by  the 
defendant  company,  a  condition  not  to  be 
performed  until  after  the  roadbed  was  grad- 
ed, the  ties  and  rails  laid  down — in  a  word, 
until  after  the  expenditure  had  lieen  made 
by  defendant;  and  thus  the  facts  bring  the 
case  directly  within  the  principles  of  the 
well-considered  case  of  Baker  v.  C.,  R.  I.  & 
P.  R.  R.  Co.,  57  Mo.  265,  and  the  cases  there- 
in mentioned  and  approved,  and  Fuhr  v. 
Dean,  26  Mo.  116,  69  Am.  Dec.  4S4.  But 
while  this  is  unquestionably  the  law  of  this 
state,  plaintiff  invokes  the  rule  of  pleading 
that  this  defense  of  equitable  estoppel  is 
not  open  to  defendant,  for  the  reason  that 


it  is  not  pleaded.  That  an  estoppel  in  pais 
should  be  pleaded  in  order  to  be  available  is 
true.  Bray  v.  Marshall,  75  Mo.  327;  Noble 
V.  Blount,  77  Mo.  235,  but  in  Price  v.  Hallett, 
138  Mo.,  loc.  cit.  574,  38  S.  W.  455,  this  court 
said:  "It  seems  to  us  this  doctrine  has  pe- 
culiar weight  when  Invoked  against  the  ad- 
missibility of  evidence  when  no  issue  of  es- 
toppel has  been  tendered  in  the  pleadings, 
or  when  an  estoppel  in  pals  is  urged  for 
the  first  time  In  this  court;  but,  where  par- 
ties have  permitted  an  issue  of  the  kind  to 
be  raised  by  the  evidence  without  objection, 
and  have  had  full  opportunity  to  try  the  is- 
sue, we  are  unable  to  draw  a  distinction  be- 
tween such  a  case  and  those  cases  in  this 
state  In  which  parties  have  neglected  to  file 
replies,  and  this  court  has  held  that  it  was 
too  late,  after  trying  the  case  as  if  a  reply 
had  been  filed,  to  claim  that  the  answer  was 
admitted." 

An  examination  of  the  record  will  disclose 
that  much  of  the  testimony  in  regard  to  this 
license  came  from  the  plaintiff  in  the  first 
instance,  and  that  no  such  objection  as  this 
was  urged  when  the  telegrams  between  Mr. 
Yoakum  and  Mr.  L.  B.  Houck  were  offered  in 
evidence.  Indeed  we  find  no  objection  of 
any  kind  in  the  abstract  before  us.  With 
these  telegrams  In  evidence,  and  the  proof 
that  by  the  permission  therein  granted  de- 
fendant entered  and  constructed  its  tracks, 
we  think  the  facts  were  before  the  court, 
whether  formally  pleaded  or  not,  and  it  is 
too  late  to  raise  the  question  of  pleading  for 
the  first  time;  and,  following  the  rule  an- 
nounced in  Provolt  V.  Ry.  Co.,  87  Mo.  256, 
and  Baker  v.  R.  R.  Co.,  57  Mo.  265,  we  think 
the  plaintiff  could  not  maintain  ejectment 
against  defendant,  as  it  had  entered  upon  the 
strip  by  the  consent  and  permission  of  plain- 
tiff, and  constructed  its  track  upon  the  as- 
surance that  later  It  would  be  granted  a  per- 
fectly satisfactory  arrangement  Having 
expended  its  money  on  the  faith  of  that  li- 
cense, it  could  not  be  ousted  of  its  privilege 
by  an  action  of  ejectment. 

2.  That  plaintiff  is  entitled  to  compensa- 
tion for  the  use  of  its  land  by  defendant 
there  can  be  no  sort  of  doubt.  We  have  so 
far  simply  held  that,  under  a  long  and  un- 
broken line  of  adjudications  In  this  state, 
its  remedy  was  not  ejectment  The  question 
now  arises,  can  the  verdict  and  Judgment 
for  the  $3,000  of  damages  be  so  dissociated 
from  the  Judgment  of  recovery  of  the  land 
that  it  may  be  affirmed  notwithstanding  the 
Judgment  of  ejectment  must  be  reversed? 
The  petition  counts  in  ejectment,  and  for 
damages  as  an  incident  thereto,  as  provided 
by  our  statutes.  Sections  3058,  30CG,  3067, 
3068,  Rev.  St.  1899  (Ann.  St  1900,  pp.  1758, 
1764,  1765).  Tliere  is  no  allegation  of  the 
relation  of  landlord  and  tenant,  and  hence 
falls  to  state  the  essentials  of  a  cause  of 
action  for  use  and  occupation,  as  was  clear- 
ly pointed  out  in  Young  v.  Downey,  145  Mo., 
loc.  dt  267,  208,  46  S.  W.  962.    The  right  to 
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recoTer  rents  and  profits  by  way  of  damages 
In  an  ejectment  suit  did  not  exist  at  com- 
mon law,  but  after  the  recovery  in  ejectment 
trespass  for  rents  and  profits  was  the  rem- 
edy. Stump  V.  Hornback,  109  Mo.  272,  18  S. 
W.  37;  Young  v.  Downey,  145  Mo.  261,  46 
S.  W.  962.  It  follows  that,  as  the  verdict  and 
Judgment  for  damages  depend  upon  the  Judg- 
ment in  ejectment,  and  as  ejectment  will  not 
lie  under  the  facts  in  the  record,  the  Judg- 
ment for  damages  and  mesne  rents  and 
profits  is  without  any  legal  basis,  and  must 
fall  along  with  the  Judgment  in  ejectment 
upon  which  it  must  rest  under  our  laws. 
That  plaintiff  Is  entitled  to  relief  in  another 
form  we  have  no  doubt,  but,  as  was  said  in 
Provolt  V.  R.  R.  Co.,  57  Mo.,  loc.  clt.  204: 
"The  only  question  that  we  are  called  upon 
to  decide  Is  whether,  under  all  the  facts 
and  circumstances  of  this  case,  ejectment 
will  lie,  and  we  think  It  will  not" 

The  Judgment  must  therefore  be  reversed, 
and  the  cause  remanded.  In  order  that  plain- 
ticr  may  take  such  other  steps  as  It  may  be 
adfised  are  necessary. 

BURGESS  and  FOX,  JJ.,  concur. 


REINEMAN  et  al.  v.  LARKIN  et  al. 

(Supreme  Court  of  Missouri.  Division  No.  1. 

July  1,  1909.) 

1.  Apfeai,  and  Ebbob  (J  334*)  —  Death  of 
Pabtt  Pendino  Apfeai.— Necessity  of  Rb- 

VIVAI,. 

On  the  death  of  one  of  a  number  of  appel- 
lants, a  caase  may  proceed  on  appeal  without  a 
revival. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1848 ;   Dec.  Dig.  §  334.*] 

2.  Appeai.  and  Ebbob  (§  73*)— Decisions  Re- 
viewable—  INTEKLOCDTOBT  JUDGMENT  FOB 
DOWEB. 

Under  Rev.  St  1899,  §  800  (Ann.  St.  1906. 
p.  7(i9),  aatliorizing  any  party  to  a  suit  ag- 
grieved by  any  judgment  in  any  civil  case,  from 
-which  an  appeal  is  not  prohibited  by  the  Consti- 
tntion,  to  appeal  from  any  order  granting  a  new 
trial,  or  in  arrest  of  judgment,  or  in  refusing  to 
revoke,  modify,  or  change  an  interlocutory  order 
appointing  a  receiver,  or  dissolving  an  mjunc- 
tiOD,  or  any  interlocutory  judgment  in  actions  of 
partition  which  determines  the  rights  of  the  par- 
ties, or  from  any  final  jOdgment  in  the  case,  or 
from  any  special  order  after  final  judgment  in 
the  cause,  an  appeal  does  not  lie  from  an  inter- 
locutory judgment  decreeing  dower. 

[E2d.  Note.— For  other  casea,  see  Appeal  and 
Error,  Dec.  Dig.  {  73.»] 

3.  Exceptions,  Bnx  op  (J  24*)- Numbeb  op 
Bills. 

Rev.  St.  1899,  %  728  (Ann.  St.  1906,  p. 
720).  provides  that  exceptions  to  the  opinion  of 
the  court  in  any  civil  suit  may  be  filed  at  the 
time  or  during  the  term  of  tlie  court  at  which 
they  are  taken,  or  within  such  time  thereafter  as 
the  court  may  by  order  allow,  or  within  the 
time  the  parties  to  the  suit  or  their  attorneys 
may  thereafter  agree  upon,  and  that  all  excep- 
tions taken  during  the  trial  of  a  cause  before 
the  same  jury  shall  be  embraced  in  the  same 
bill  of  exceptions.  Held,  that  an  appeal  from  a 
final  judgment  in  an  action  for  dower  does  not 


bring  up  the  evidence  at  the  trial  at  a  former 
term  resulting  in  an  interlocutory  judgment  and 
the  exceptions  saved  to  the  admission  of  such 
evidence,  unless  both  such  evidence  and  excep- 
tions were  transferred  by  timely  term  bill  of 
exceptions. 

[Ed.  Note.— For  other  cases,  see  Elxceptions, 
Bill  of.  Cent  Dig.  i  31 ;   Dec.  Dig.  S  24.»] 

4.  DowEB  (S  109*)— Actions— Judgment. 

Under  Rev.  St.  1899,  {  2903  (Ann.  St 
1906,  p.  1700),  providing  that,  when  any  report 
assigning  dower  shall  be  approved,  the  court 
shall  award  a  writ  of  possession  according  to 
the  report  of  commissioners,  the  writ  should  is- 
sue only  for  the  part  of  the  land  set  off  as 
dower  by  the  report,  and  it  is  error  to  award  a 
writ  for  the  whole  tract. 

[Ed.  Note.— For  other  cases,  see  Dower,  Dec. 
Dig.  {  109.»] 

5.  DowEB  (8  109*)— Action— Execution. 

Under  Rev.  St.  1899,  f  2977  (Ann.  St.  1906, 
p.  1710).  providing  that,  in  all  cases  of  judg- 
ments for  damages  in  proceedings  to  have  dower 
set  aside,  "execution  thereof  shall  be  awarded 
only  against  the  estate  in  which  dower  shall 
have  bvea  afsigned,"  personal  judgment  in  dower 
proceedings  for  damages  and  execution  award- 
ed against  defendants  personally  are  erroneous. 
[Ed.  Note.— For  other  cases,  see  Dower,  Dec. 
Dig.  (  109.»] 

6.  Appeal  and  Errob  (8  1075*)— Harmless 
Ebbob-^udoment— Waiveb  of  Defect. 

An  error,  in  proceedings  to  set  aside  dower, 
in  failing  to  direct  a  special  judgment  and  award 
execution  responsive  thereto^  is  not  reversible 
error,  where  the  error  is  waived  by  counsel  for 
defendants. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1075.*] 

7.  Infants  (§  81*)  —  Actions— Appointment 
OF  Guardian  ad  Litem— Acceptance. 

Under  Rev.  St.  1899.  §§  558-560  (Ann.  St 
1900,  pp.  589,  590),  providing  that  a  suit  against 
an  infant  shall  not  be  prosecuted  beyond  the 
service  of  process  until  a  guardian  be  appointed, 
and  that  such  appointment  shall  be  made  on  the 
request  of  the  infant  defendant,  or  of  a  relative 
or  friend  of  an  infant,  and  on  the  written  con- 
sent of  any  competent  person  as  a  guardian, 
which  consent  shall  he  filed  with  the  clerk  be- 
fore answer  by  such  infant  shall  be  filed,  and 
that  if  the  infant  neglect,  for  one  day  after  the 
first  day  of  the  term  at  which  he  is  hound  to 
appear,  to  procure  the  appointment  of  a  guard- 
ian, the  court  shall  appoint  some  competent  per- 
son to  serve,  in  the  defense  of  such  suit,  a  suit 
against  an  infant  cannot  proceed  without  the 
appointment  of  an  adult  person  of  mature  judg- 
ment to  defend  his  rights,  which  appointment 
must  he  made  at  the  very  beginning  of  the  pro- 
ceeding after  service  of  process  and  before  an- 
swer, and  the  person  appointed  must  be  notified 
of  his  appointment  and  accept  in  writing,  and 
waiver  of  the  acceptance  of  "Hon.  W.  S.  Aur 
thony,"  appointed  guardian  ad  litem,  is  not 
shown  by  the  subsequent  filing  of  an  answer  by 
"Smith  &  Anthony,^'  a  firm  of  attorneys  who 
had  appeared  in  the  case  before  the  appoint- 
ment of  the  guardian,  and  whose  answer,  filed 
subsequently,  was  for  all  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  S  81.*] 

8.  Evidence  (§?  5.  9-ll*)^JuDiciAt  Notici&— 

HiSTOKIOAL.   GeOOBAPHICAL,  AND  SCIENTIF- 
IC Facts. 

Courts  take  judicial  notice  of  facta  of  cur- 
rent history  and  of  geographical  and  scientific 
facts  and  those  commonly  known  by  all  man- 
kind. 

[Ed.   Note.— For  other   cases,   see   Evideoee, 
Cent.  Dig.  81  4,  8-16;  Dec.  Dig.  88  5,  9-11.*] 
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9.  Infants  (§  112*)  — Actionb  — Judgment- 
Collateral  Attack. 

A  judgment  against  an  Infant,  being  void- 
able only,  and  not  void,  is  not  subject  to  col- 
lateral attack. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  S  320;   Dec.  Dig.  {  112.*] 

10.  jDDGifENT    (5    518*)— COLLATKBAL    ATTACK 

—Nature  of  Proceedings. 

An  appeal  from  a  judgment  is  not  a  col- 
lateral attack  upon  it,  but  is  in  the  nature  of  a 
direct  attack. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  t  518.*] 

11.  Apfbai.  and  Erbob  (5  544*)  —  Recobd  — 
Bill  of  Exceptions— Decision  Not  Oth- 
erwise Reviewable. 

In  an  appeal  from  a  judgment  against  an 
infant,  the  failure  to  secure  the  written  accept- 
ance of  the  person  appointed  as  guardian  ad 
litem  is  an  error  manifest  on  the  face  of  the 
record  and  does  not  depend  on  the  bill  of  excep- 
tions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2417 ;  Dec.  Dig.  {  544.*] 

Appeal  from  Circuit  Court,  St  Francois 
County ;  Robert  A.  Anthony,  Judge. 

Action  by  Etta  M.  Reineman  and  another 
against  Mamie  Larkin  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed and  remanded. 

W.  H.  Clopton  and  W.  S.  Anthony,  for  ap- 
pellants.   D.  L.  Rivers,  for  appellees. 

LAMM,  P.  J.  The  plaintiff  Etta,  whose  name 
appears  as  Etta  Larkin  Renneman  and  as 
Etta  Reineman  (and  in  several  other  forms) 
In  this  record,  is  the  wife  of  Isaac  Renneman, 
or  Reineman,  and,  claiming  to  be  the  widow 
of  Andrew  Larkin,  sues  for  dower  in  certain 
real  estate  in  St.  Francois  county  of  which 
Andrew  died  seised  of  an  estate  of  inherit- 
ance— lot  1,  N.  W.  %,  section  6,  township  35, 
range  4,  being  the  locus  in  quo.  At  a  certain 
term  of  the  St  Francois  circuit  court  she 
was  adjudged  such  dowress  and  entitled  to 
bave  assessment  of  damages,  and  commis- 
sioners were  appointed  to  admeasure  dower. 
At  the  next  term  the  commissioners  reported 
setting  off  to  her  6  «/io  acres  as  dower  land ; 
said  parcel  being  described  by  metes  and 
bounds  and  as  part  of  lot  1  of  the  N.  W.  % 
of  section  6,  aforesaid.  Said  report  was  ap- 
proved at  the  next  term,  and  thereupon  evi- 
dence was  heard  on  the  question  of  damages 
and  the  issues  found  for  plaintiff,  assessing 
her  damages  at  $100.  The  concluding  part  of 
the  final  judgment  reads:  "It  is  therefore 
adjudged  by  the  court  that  the  plaintiff 
have  and  recover  of  and  from  the  said  de- 
fendants the  said  sum  of  one  hundred  dol- 
lars, her  damages  so  assessed,  and  that  she 
have  execution  therefor;  and  it  is  further 
ordered  and  adjudged  that  the  plaintiff  be 
and  she  Is  hereby  awarded  writ  of  posses- 
sion according  to  the  report  of  the  commis- 
sioners, and  that  Is  to  say  that  she  is  put  in 
possession  of  the  following  part  of  said  lands 
assigned  by  said  commissioners  as  her  dower, 


to  wit:  Lot  one  of  the  northwest  quarter  of 
section  six  (6)  township  35,  range  4  east." 
There  was  a  sharp  Issue  as  to  whether  plain- 
tiff was  entitled  to  dower,  and  proof  was  put 
In  pro  and  con.  Defendants  filed  no  motioa 
to  arrest  the  Judgment  rendered  on  that  Is- 
sue, and  no  motion  for  a  new  trial,  nor  did 
they  preserve  (In  a  bill  of  exceptions  filed 
during  the  term,  or  afterwards  by  leave  tbea 
granted)  the  evidence  Introduced  on  the  issue 
of  dower  or  no  dower,  or  the  exceptions  saved 
at  that  trial.  At  a  subsequent  term,  when 
Judgment  was  rendered  for  the  damages,  and 
execution  was  ordered  for  them,  and  a  writ 
of  possession  was  awarded,  defendants  did 
file  unsuccessful  motions  for  a  new  trial  and 
In  arrest,  took  due  leave  to  file  a  bill  of  ex- 
ceptions, and  In  due  time  filed  one.  In  that 
bin  of  exceptions  'they  undertook  to  preserve 
the  evidence  Introduced  and  the  exceptions 
saved  at  the  first  trial  at  a  former  term. 

Defendant  Mamie  is  a  minor  and  only 
child  of  Andrew  Larkin,  deceased.  Defend- 
ant Moran  seems  to  be  in  possession  of  the 
locus  In  quo ;  but  how  he  holds — whether  as 
tenant,  purchaser,  or  under  some  other  claim 
of  right — does  not  clearly  appear  In  the 
pleadings  or  In  the  proof.  While  the  plead- 
ings are  silent  on  the  point,  we  gather  from 
the  testimony  that  defendant  J.  S.  Larkin 
was  a  brother  of  Andrew.  There  is 'some 
faint  evidence  that  he  acted  somewhat  in 
loco  parentis  In  and  about  taking  charge  of 
and  renting  the  real  estate  for  and  on  behalf 
of  his  niece;  but  In  what  legal  capacity.  If 
any,  is  dark.  At  a  certain  time  after  the 
cause  was  appealed  here,  the  death  of  J.  S. 
Larkin  was  suggested.  Thereat  scire  facias 
issued  to  one  McLaran,  administrator  of  his 
estate,  for  the  purpose  of  revivor.  The  mat- 
ter was  not  pursued,  no  order  of  revivor  was 
made,  and  the  case  was  argued  and  submitted 
with  the  record  in  that  condition. 

Oolng  back  to  the  early  stages  of  the  case 
below.  It  appears  that  on  a  certain  day  plain- 
tiff, by  motion  filed,  suggested  that  Mamie 
was  an  Infant  served  with  process,  that  she 
had  neglected  to  procure  the  appointment  of 
a  guardian  to  defend  the  suit,  and  prayed  the 
court  to  appoint  some  competent  person  as 
guardian  for  her,  as  by  statute  provided.  On 
that  same  day  an  order  was  entered,  viz.: 
"That  Hon.  W.  S.  Anthony  be  and  Is  hereby 
appointed  guardian  ad  litem  for  the  minor 
defendants  herein."  No  notice  to  such  ap- 
pointee is  shown,  nor  was  his  written  consent 
filed,  and  no  separate  answer  was  filed  on  be- 
half of  the  minor.  Neither  did  the  guardian 
ad  litem  at  any  time  or  stage  appear  in  per- 
son or  by  counsel  and  take  any  step  In  the 
case,  so  far  as  disclosed  by  the  record.  On 
that  same  day  a  general  answer  was  filed  for 
all  the  defendants,  not  naming  them  several- 
ly, but  using  a  plural  form.  After  a  detilal 
of  each  and  every  allegation,  the  answer  con- 
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clndea  as  follows:  "Further  answering,  de- 
fendants say  that  plaintiff  was  never  lawfully 
married  to  Andrew  Larkln.  That  at  the  time 
plalntifit  claims  to  have  ntarrled  Andrew 
Larkln  she  was  a  married  woman  and  in- 
capable of  contracting  marriage.  Wherefore 
defendants  pray  to  be  dismissed  hence  with 
tbelr  costs.  [Signed]  Smith  &  Anthony,  Wm. 
H.  Clopton,  for  Defts."  To  that  answer 
plaintiff  replied  denying  "each  and  every  al- 
legation. Intimation,  and  allusion  therein." 

With  the  pleadings  In  this  fix,  the  trial 
came  on  on  the  dower  Issue,  the  evidence 
was  heard,  and,  while  the  matter  was  In  the 
breast  of  the  court,  plaintiff  filed  an  amended 
petition,  reading:  "Plaintiffs  state  that  co- 
plaintiff  Etta  M.  Renneman  was  at  the  date 
of  her  Intermarriage  with  Isaac  Renneman 
the  widow  of  Andrew  Larkln,  deceased,  who 
departed  this  life  on  the day  of  Feb- 
ruary, 1900,  seised  of  estate  of  Inheritance  in 
the  following  lands,  to  wit:  Lot  No.  one  (1) 
of  the  northwest  quarter  of  section  six  (C), 
In  township  thirty-five  (35),  north  of  range 
4  east,  containing  about  one  hundred  acres, 
lying,  being  and  situate  in  the  county  of  St. 
Louis  (sic)  and  state  of  Missouri.  Plaintiffs 
state  that  Mamie  Larkln  Is  the  only  daughter 
of  the  said  Andrew  Larkln,  and  that  J.  S. 
Larkln  and  David  Moran  are  In  possession 
of  said  premises.  Plaintiffs  state  that  more 
than  two  years  have  elapsed  since  the  death 
of  the  said  Andrew  Larkln,  and  dower  In  said 
land  has  not  been  assigned  to  coplalntiff  Etta 
M.  Renneman,  formerly  Etta  M.  Larkln,  the 
widow  of  said  Andrew  Larkln,  although  she 
has  never  released  said  dower  nor  done  any 
act  to  bar  the  siime.  Wherefore  plaintiffs 
pray  that  copIalntlfTs  Etta  Renneman's  dow- 
er In  said  land  be  admeasured,  that  she  be 
put  in  possession  of  the  part  assigned  to  her, 
and  that  she  have  and  recover  damages  by 
reason  of  being  deforced  of  her  dower  therein 
and  for  her  costs  In  this  behalf  expended." 
There  was  no  answer  whatever  to  this  amend- 
ed petition,  and  no  leave  asked  to  file  one  or 
to  refile  the  former. 

On  such  record  defendants  assign  error, 
viz.:  (a)  In  that  the  petition  does  not  state 
a  cause  of  action,  (b)  In  that  there  was  no 
guardian  ad  litem  appointed  as  required  by 
statute,  and  the  Infant  Mamie  was  at  no 
time  represented  by  such  guardian,  (c)  In 
that  the  Judgment  Is  erroneous  because  It  de- 
trees  that  the  widow  be  put  into  possession 
of  all  the  land  described  In  the  petition,  (d) 
In  that  the  evidence  shows  that  plaintiff  was 
not  the  lawful  wife  of  Andrew  Larkln.  (e) 
There  Is  a  preliminary  question,  not  raised 
by  counsel,  viz.,  whether  the  cause  may  pro- 
coed  on  appeal  after  the  suggestion  of  the 
death  of  one  of  the  appellants  and  without 
a  revivor  In  the  name  of  the  administrator. 
Of  these  In  reverse  order. 

1.  It  has  been  ruled  that,  on  the  death  of 
one  of  a  number  of  appellants,  a  cause  may 
proceed  on  appeal  without  a  revivor.    Reed 


V.  Colp,  213  Mo.,  loc.  dt  581,  112  S.  W.  255. 

2.  At  the  hearing  leading  up  to  the  Inter- 
locutory Judgment  for  dower,  one  main  Is- 
sue was  whether  plaintiff  was  ever  the  law- 
ful wife  of  Andrew  Larkln,  deceased.  It 
seems  Andrew  was  entangled  In  an  alleged 
executory  contract  to  marry,  and  had  breach- 
ed the  contract.  For  that  breach  he  was  sued. 
Pending  such  suit,  he  went  from  his  home 
In  Missouri  to  Illinois,  preceded  or  follow- 
ed there  by  plaintiff,  who  had  been  his  hand- 
maiden. In  Illinois,  under  cover  of  a  dis- 
guised name,  viz.,  "Melvln  A.  Larkln,"  he 
married  plaintiff,  then  Miner.  She  was  born 
Miner,  had  married  one  Clinton,  had  pro- 
cured a  divorce,  and  had  resumed  her  maid- 
en name.  The  twain,  Andrew  and  Etta,  re- 
turned separately  to  Andrew's  home  In  Mis- 
souri. There  they  lived  as  man  and  wife 
for  a  month,  and  then,  on  pretense  that  It 
would  Injure  him  in  his  defense  of  the 
breach  of  promise  case  If  the  fact  of  mar- 
riage leaked  out,  he  put  her  away  from  him, 
sending  her  to  her  sister's  in  Reynolds  coun- 
ty. She  saw  him  no  more.  Once  she  heard 
from  him;  but  the  letter  is  not  accounted  for 
and  its  contents  not  shown.  Presently  An- 
drew died,  leaving  the  child,  Mamie,  by  a 
former  wife,  and  admittedly  seised  as  own- 
er of  the  locus  In  quo.  When  plaintiff  came 
to  show  her  divorce  from  Clinton,  she  Intro- 
duced a  transcript,  of  a  Judgment  of  divorce 
on  personal  service  in  the 'Reynolds  circuit 
court.  Thereupon  defendants  Introduced  an 
exemplification  of  the  whole  record  In  that 
suit,  and  it  Is  upon  the  showing  there  made 
that  they  contend  the  Reynolds  circuit  court 
had  no  Jurisdiction  of  the  divorce  suit.  This, 
because  neither  did  the  petition  allege,  nor 
did  the  decree  find,  the  residence  of  plaintiff 
to  be  In  Reynolds  county,  or  that  she  bad 
resided  In  the  state  of  Missouri  one  whole 
year  next  before  the  filing  of  the  petition. 
Rev.  St.  1899,  §§  2922,  2924  (Ann.  St  1906, 
pp.  1681,  1682), 

The  point  Is  Interesting  and  grave;  but 
the  questions  raised  are  reserved,  since  the 
evidence  Introduced  at  the  first  hearing  Is 
not  properly  preserved  in  the  bill  of  except 
tlons,  nor  Is  any  exception  thereto  preserved 
for  review.  Defendants  were  not  entitled  to 
an  appeal  from  the  interlocutory  Judgment 
decreeing  dower.  This  Is  so  because  an  ac- 
tion to  assign  dower  Is  not  within  the  class 
of  cases  wherein  Interlocutory  Judgments  are 
appealable.  Rev.  St  1899,  {  806  (Ann.  St 
1906,  p.  769).  They  were  enUtled  to  appeal 
from  the  final  Judgment;  but  such  appeal 
does  not  bring  up  the  evidence  at  the  trial 
resulting  in  the  interlocutory  Judgment  at  a 
former  term  and  the  exceptions  saved  to  the 
admission  of  such  evidence,  unless  both  such 
evidence  and  exceptions  were  preserved  by  a 
timely  term  bill  of  exceptions.  Rev.  St  1809, 
i  728  (Ann.  St  1906,  p.  720).  That  was  not 
done  in  this  case,  and,  on  the  authority  of 
Richardson  v.  Schuyler  County  Agr.  &  Mech. 
Ass'n,  156  Mo.  407,  57  S.  W.  117,  neither  the 
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evldeace  nor  exceptions  thereto  Is  here  for 
conalderatlon.  That  case  but  applies  the 
elemeetary  rule  that  an  exception  dies  with 
the  term,  unless  its  life  is  preserved  by  a 
MH.  On  such  showing,  -we  put  from  us  any 
cOQBideration  of  the  assignment  of  error  In 
bimd. 

3.  tCbe  judgment  Is  self-evldently  erroneous 
In  airarding  a  writ  of  possession  for  the 
wbde  Iztict  If  she  was  entitled  to  a  writ, 
It  waa  only  for  the  part  of  the  land  ad- 
measured and  set  oft  to  her  as  dower  by  the 
report  of  the  commissioners,  as  approved  by 
the  court  Rev.  St  1899,  §  2963  (Ann.  St 
WOSt,  p.  1706).  It  is  further  erroneous  In 
glvbg  a  personal  Judgment  against  defend- 
ants for  the  damages  and  in  awarding  execu- 
tion against  them  personally.  Section  29T7 
(pajge  1710),  ordains  that:  "Execution  there- 
of tviz.,  on  the  Judgment  for  damages]  shall 
be  awarded  only  against  the  estate  in  which 
dower  shall  have  been  assigned."  Griffin  v. 
Regan,  79  Mo.  78.  The  Judgment  should 
have  been  special  and  the  award  of  execu- 
tion responsive;  but  we  would  not  reverse 
on  this  score,  as  the  point  Is  waived  by  coun- 
sel for  defendants. 

4.  Is  there  reversible  error  to  be  predicat- 
ed of  the  failure  of  the  guardian  ad  litem 
to  consent  to  his  appointment  whether  by 
filing  his  acceptance  in  writing,  and  there- 
after acting  for  his  ward  by  filing  answer 
and  participating  In  the  defense,  or  by  filing 
such  answer,  and  so  participating  in  the  de- 
fense without  filing  a  written  consent? 

The  right  determination  of  those  questions 
can  only  be  reached  by  considering  our  stat- 
utes and  keeping  in  view  the  remedy  ad- 
vanced and  the  mischief  to  be  retarded 
thereby.  Sections  558,  659,  and  560,  Rev.  St 
1899  (Ann.  St.  1906,  pp.  589,  590),  follow: 

"Sec.  558.  After  the  commencement  of  a 
suit  against  an  Infant  defendant,  and  the 
service  of  process  upon  him,  the  suit  shall 
not  be  prosecuted  any  further  until  a  guard- 
ian for  such  infant  be  appointed. 

"Sec.  559.  Such  appointment  shall  be  made 
by  the  court  in  which  the  suit  Is  pending,  or 
by  the  Judge  thereof  In  vacation,  upon  the 
written  request  of  the  Infant  defendant,  if 
of  the  age  of  fourteen  years  or  more,  or.  If 
such  Infant  be  under  said  age,  on  the  writ- 
ten request  of  a  relative  or  friend  of  the 
infant  and  on  the  written  consent  of  any 
competent  person  proposed  as  a  guardian, 
and  such  request  and  consent  shall  be  filed 
in  the  office  of  the  clerk  of  the  court  before 
any  answer  by  such  infant  shall  be  filed. 

"Sec.  560.  If  such  infant  defendant  neglect, 
for  one  day  after  the  first  day  of  the  term 
at  which  he  is  bound  to  appear  to  the 
suit  to  procure  the  appointment  of  a  guard- 
Ian  to  defend  the  suit  the  court  shall  ap- 
point some  competent  person  to  be  guardian 
for  such'  infant  in  the  defense  of  such  suit." 

The  three  sections  are  strictly  In  pari  ma- 
teria, and  have  been  the  law  for  75  years. 
The  first  and  last  have  descended  as  live 


law  without  variation  or  shadow  of  turning 
from  Rev  St  1835.  The  middle  section  (now 
559)  originally  read  as  follows:  "Such  ap- 
pointment shall  be  made  upon  the  request 
of  the  defendant,  and  on  the  written  consent 
of  any  competent  person  proposed  as  guard- 
ian by  the  court  In  which  the  suit  Is  pend- 
ing, or  by  a  Judge  thereof  In  vacation,  and 
shall  be  filed  in  the  office  of  the  clerk  of  the 
court  before  any  plea  by  such  Infant  shall 
be  filed."  Rev.  St  1835,  p.  456,  !  25.  Sec- 
tions 658,  659,  and  660  of  our  present  stat- 
utes appeared  in  the  Revised  Statutes  of 
1835  as  sections  24,  25,  and  26  (page  45G), 
save  that  in  1879,  section  25,  Rev.  St  1835, 
was  amended  to  read  as  it  now  does.  The 
amendment  obscures  the  sense  a  trifle;  bat 
we  think  there  Is  no  escape  from  the  con- 
clusion that  the  amended  section  retains  the 
sense  and  purpose  of  the  old  one,  and  that 
all  these  statutes  bad  a  common  purpose,  and 
must  be  construed  together  to  effectuate  thak 
purpose.  Those  sections  must  be  held  to 
prescribe  that  a  suit  against  an  Infant  should 
not  proceed  without  the  appointment  of  an 
adult  person  of  mature  Judgment  to  defend 
his  rights.  The  appointment  should  be  made 
at  the  very  beginning  of  the  proceeding  after 
service  of  process  and  before  answer.  The 
statute  says  so.    Section  558. 

Such,  too,  is  the  general  doctrine,  and  the 
reasons  for  the  rule  are  obvious,  10  Ency.  of 
PI.  and  Pr.,  638.  We  knpw  the  appointment 
of  a  guardian  ad  litem  has  not  Infrequently 
been  looked  upon  In  practice  as  a  bare  tech- 
nicality, and  that  the  office  of  such  guardian 
has  been  deemed  to  involve  perfunctory  and 
shadowy  duties;  but  such  theory  Is  unrea- 
soned and  such  practice  indefensible.  The 
reason  of  the  thing  and  the  office  and  du- 
ties of  a  guardian  ad  litem  are  set  forth 
with  precision  and  felicity  by  Hays,  presi- 
dent of  the- court  and  received  the  sanction 
of  no  less  an  oracle  of  the  law  than  Chief 
Justice  Gibson  in  the  case  of  Mercer  t.  Wat- 
son, 1  Watts,  loc  cit.  (Pa.)  348-349,  viz.: 
"What  then  Is  meant  by  an  appearance  and 
defense  In  an  action;  and  particularly,  when 
it  Is  said  that  an  Infant  shall  appear  and  de- 
fend by  guardian?  This  is  considered  as  an 
important  privilege  of  the  Infant.  Justly 
so,  for  It  Is  evident  that  his  privileges  with 
regard  to  contracts  and  other  transactions 
would  be  of  slight  utility,  If  he  were  liable 
to  be  dragged  into  court  and  exposed  there; 
unprotected  in  his  Ignorance,  to  contend  with 
skill  and  business,  with  learning  and  experi- 
ence. There  Is  no  Imaginable  situation  in 
which  an  infant  would  be  likely  to  sufCer 
more  from  imbecility  of  understanding.  It 
may  easily  be  seen  that  under  these  cir- 
cumstances, he  would  soon  be  stripped  of 
his  all.  It  is  to  protect  him  against 
such  danger  that  the  law  assigns  him 
a  guardian  in  the  suit  This  guardian  Is  to 
do  for  him  what  with  riper  Judgment  be 
would  do  for  himself.  He  is  to  appedr  for 
him  In  his  proper  person,  employ  competent 
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attomeTS  and  oonnsel  to  prepare  and  plead 
his  cause.  He  Is  to  collect  testimony,  sum- 
mon witnesses,  and  at  the  trial  to  afford 
such  aid  to  his  counsel  as  may  be  necessary 
In  unexpected  difficulties.  It  Is  only  by  ex> 
ercislng  that  attention  and  vigilance  In  the 
cause  of  the  minor,  which  he  would  exert 
In  his  own,  that  he  fairly  discharges  his  duty. 
When  all  this  has  been  done,  everything  In 
point  of  prtvUege  has  been  secured  to  the 
Infant  which  the  law  contemplates,  or  Justice 
demands.  It  Is  something  more  than  a  mere 
technical  defense,  which  Is  required  by  the 
guardian.  For  these  he  might  furnish,  and 
yet  abandon  the  essential  Interests  of  his 
ward,  by  coming  In  at  the  return  of  the  writ 
and  entering  a  pleo,  and  afterwards  wholly 
neglecting  the  cause.  An  appearance  In  gen- 
eral Is  either  by  the  suitor  In  proper  person, 
or  by  his  attorneys;  but  the  Infant  cannot 
appear  In  his  own  person,  nor  can  he  author- 
ize an  attorney  to  appear  for  him.  He  can 
only  appear  by  his  guardian,  who  derives  his 
authority,  not  from  the  Infant,  but  from  the 
court  by  which  he  Is  appointed." 

Keeping  In  mind  the  significance  of  the 
ofiSce  and  appointment  of  a  guardian  ad  litem 
and  the  live  and  Important  duties  In  respect 
to  the  Infant's  rights  devolving  upon  such 
apiH>lntee,  our  present  statutes  (as  did  the 
earlier)  require  his  consent  to  serve.  He 
should  be  notified  of  his  appointment  and  ac- 
cept the  office  in  writing.  We  do  not  hold 
that  an  acceptance  in  writing  might  not  be 
waived  by  the  guardian,  If  he  in  fact  accept- 
ed office  and  the  record  showed  that  be  en- 
tered upon  the  performance  of  his  duties  and 
performed  them  under  the  eye  of  the  court. 
In  this  case  there  Is  no  record  showing  that 
Hon.  W.  S.  Anthony  ever  heard  of  his  ap- 
pointment, or  acted  under  it  In  any  step  In 
tbe  case;  It  seems  that  a  firm  of  attorneys, 
"Smith  &  Anthony,"  filed  an  answer  to  the 
first  petition  before  the  appointment  of  any 
iniardlan  ad  litem.  It  seems  that  after  the 
appointment  the  same  firm  filed  an  answer 
for  all  the  defendants,  uniting  with  them- 
selves Mr.  Clopton  In  the  defense;  but  such 
record  facts  do  not  aid  us.  It  would  be  au- 
dacious, absent  light  from  the  answer  Itself 
or  elsewhere  from  the  record,  to  take  Ju- 
dicial cognizance  that  the  "Anthony"  of  the 
firm  of  Smith  &  Anthony  was  the  Identical 
Hon.  W.  S.  Anthony  appointed  guardian  ad 
litem  by  the  court  There  may  well  be  more 
than  one  person  bearing  the  honorable  name 
of  Anthony  In  that  region,  and  quite  learned 
In  the  law.  Courts  take  Judicial  notice  of 
facts  of  current  history,  of  geographical  and 
scientific  facts,  and  of  facts  commonly  known 
to  all  mankind.  This,  because  courts  should 
not  admit  themselves  more  Ignorant  than 
the  rest  of  mankind.  We  might,  if  enlighten- 
ed by  subject-matter  or  context  In  a  document 
held  in  Judgment,  assume  that  the  surname 
of  a  given  Washington  was  George,  or  a  giv- 
en Lincoln,  Abraham.  This  because  the  sub- 
ject-matter  or   context  pointed   to    George 


Washington  or  Abraham  Lincoln.  But  no 
court  has  ever  arrogated  to  itself  such  all- 
pervading  and  all-embracing  knowledge  of 
the  facts  of  local  history  as  would  be  assum- 
ed in  taking  Judicial  notice  of  the  surname 
of  an  individual  member  of  a  partnership 
in  the  practice  of  law  at  any  particular  time 
in  any  given  town  in  the  state  of  Missouri. 
Not  only  so,  but,  if  we  were  to  assume  that 
tbe  guardian  ad  litem  was  In  fact  the  Junior 
member  In  Smith  &  Anthony,  attorneys,  yet 
we  would  be  unwilling  to  hold  that  the  mere 
appearance  of  that  firm  In  answering  general- 
ly for  the  defendants  (without  proof  absent 
here)  took  the  place  of  notice  of  the  appoint- 
ment as  guardian  ad  litem,  effected  an  ap- 
pearance as  such  guardian,  fulfilled  the  stat- 
utory requirement  of  consent  to  serve,  or 
waived  notice  of  the  appointment  and  evi- 
denced consent  to  serve  by  actually  taking 
on  his  shoulders  the  burden  of  defending  the 
Infant. 

The  general  doctrine  Is  announced  In  tbe 
work  last  cited  (10  Ency.  PI.  & Pr.  pp.  6(52, 6(53, 
G64).  to  be  that  a  guardian  ad  litem  must 
consent  to  act  under  his  appointment  in  order 
to  render  the  appointment  complete  and  ef- 
fective. To  quote:  "There  must,  however, 
in  all  cases  be  either  an  express  assent  to  the 
appointment  or  some  action  taken  by  the 
guardian  denoting  his  assent  Thus  he  may 
manifest  his  acceptance  by  appearing  in  the 
suit,  and  filing  an  answer  for  the  infant  The 
acceptance  of  the  appointment  should  appear 
of  record,  and  where  acceptance  is  not  ehown 
a  Judgment  against  the  Infant  will  be  re- 
versed. •  *  *  As  a  general  rule,  no  per- 
son can  appear  as  guardian  ad  litem  unless 
he  has  been  In  fact  appointed  by  the  court, 
and  tbe  appointment  should  appear  of  rec- 
ord. An  answer  or  defense  interposed  by  one 
acting  without  appointment  will  not  support  a 
Judgment  against  the  Infant."  It  has  so  been 
ruled.  In  effect,  by  the  St  Louis  Court  of 
Appeals  in  a  memorandum  -  opinion,  Creech 
V.  Creech,  10  Mo.  App.  686.  An  entirely  dif- 
ferent question  would  be  here  If  the  Judg- 
ment had  been  In  favor  of  the  Infant  In 
such  case  an  appearance  by  attorney,  blest 
by  success  in  maintaining  the  Infant's  cause, 
would  put  tbe  matter  on  another  basis.  Rev. 
St  1899,  S  672  (Ann.  St  1006,  p.  080) ;  Pad- 
gett V.  Smith,  206  Mo.,  loc.  clt  313,  103  S.  W. 
943,  and  cases  cited.  So,  If  this  was  a  col- 
lateral attack  on  the  Judgment,  another  ques- 
tion would  be  here.  A  Judgment  against  an 
Infant  (as  Is  his  contract  or  deed),  being  void- 
able only,  and  not  void,  would  not  be  sub- 
ject to  collateral  attack.  Townsend  v.  Cox,  45 
Mo.  401;  Charley  v.  Kelley,  120  Mo.  134, 
25  S.  W.  571;  Weiss  v.  Condrey,  102  Mo. 
App.,  loc.  clt  69,  76  S.  W.  730;  Shaffer  v. 
Detle,  191  Mo.,  loc.  clt  388-389,  90  S.  W.  131. 

This  being  an  appeal  from  the  Judgment,  it 
Is  in  the  nature  of  a  direct  attack  upon  it. 
Accordingly,  we  rule:  First,  that  the  prem- 
ises considered,  the  Judgment  is  erroneous 
and  must  be  reversed;    second,  that  tlte  er- 
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ror  Is  manifest  on  the  face  of  the  record  and 
does  not  depend  on  matter  brought  here  In 
the  bill  of  exceptions. 

5.  The  remaining  question  Is  the  sufficiency 
of  the  amended  petition  In  stating  a  cause  of 
action.  It  is  scant  In  allegation.  It  does  not 
directly  allege  that  the  infant  Inherited  the° 
locus  In  quo  as  the  only  heir  of  Andrew,  her 
father.  There  is  no  averment  that  Andrew 
died  Intestate.  There  is  no  averment  as  to 
the  interest  or  estate  of  Moran,  nor  how  be 
holds,  nor  any  averment  of  similar  Import 
as  to  J.  S.  Larklu. .  The  statute  contemplates 
that  under  certain  contingencies  and  cir- 
cumstances damages  for  the  deforcement  of 
dower  do  not  begin  to  run  until  demand  Is 
made.  Rev.  St.  1899,  S  2955  (Ann.  St  1906, 
p.  1703).  But  shadowy  and  vague  as  the 
petition  Is  In  direct  allegation.  It  is  aided 
by  reasonable  Inferences,  and  we  gball  not 
bold  It  bad  after  verdict 

As  the  Judgment  must  be  reversed,  and  the 
cause  remanded  for  another  trial,  plaintiff 
might  better  amend,  and  may  do  so  if  she 
elect. 

In  view  of  conclusion  reached  and  legal 
propositions  ruled,  the  Judgment  Is  reversed, 
and  the  cause  remanded,  to  be  proceeded 
with  In  accordance  with  this  opinion. 

It  is  so  ordered.    All  concur. 


McEEE  ▼.  BUDD  et  al. 

(Supreme  Court  of  Missouri,   Division  No.   1. 

July  1,  1909.    Rehearing  Denied  July  12, 

1009.) 

1.  Fbaud  (8  21*)— MiSREPBESENTATioN— Right 
TO  Kely. 

A  judgment  creditor  of  an  Insolvent  corpo- 
ration suing  incorporators  for  fraud  and  deceit 
could  not  rel;  on  tlieir  statements  in  tlie  arti- 
cles of  the  association  for  fnlse  statements  on 
which  he  predicated  his  action,  as  such  state- 
ments were  not  made  to  him  to  procure  credit, 
but  to  the  Secretary  of  State  to  procure  a  cor- 
porate charter. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  i§  9,  10,  23;    Dec.  Dig.  $  21.»] 

2.  Fbaud  (J  58*)—AcrioN— Evidence— Suffi- 
ciency. 

In  a  suit  by  a  judgment  creditor  of  an  in- 
solvent corporation  against  incorporators  for 
fraud  and  deceit,  evidence  held  insutiicient  to 
show  that  defendants  pointed  to  Its  charter,  and 
thereby  made  its  representations  their  own. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Dec 
Dig.  {  58.*] 

8.  Frauds,  Statute  of  (§  38*)— Misrepresen- 
tations— Writing— Necessity. 

Rev.  St.  1S99,  §  3422  (Ann.  St  1900,  p. 
19C5),  provides  that  "no  action  shall  be  brought 
to  charge  any  person  by  reason  of  an;^  repre- 
sentation or  assurance  made  concerning  the 
character,  conduct,  credit,  ability,  trade  or  deal- 
ings of  any  other  person,  unless  such  represen- 
tation or  assurance  be  made  in  writing,  and  sub- 
scribed by  the  party  to  be  charged  thereby,  or 
by  some  person  thereunto  by  him  lawfully  au- 
thorized." Held,  that  this  statute  applied  to  the 
represeutation.s   of   incorporators   of  a   corpora- 


tion, made  to  one  extending  it  credit,  and  pr» 
vented  recovery  thereon  when  not  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute <5f.  Cent  Dig.  {  60;  Dec.  Dig.  S  38.*] 

4.  Fraud  (ff  48*)— Action- Pleadimo. 

Where,  in  an  action  by  judgment  creditors 
against  incorporators  of  an  insolvent  corpora- 
tion, based  on  representations  made  by  them  as 
to  its  solvency,  the  answer,  in  addition  to  a 
general  denial  under  which  defendants  could 
show  that  the  alleged  representations  were  not 
in  writing,  as  required  by  Rev.  St.  1899.  i  3422 
(Ann.  St.  1906,  p.  1905),  to  render  defendant 
liable,  in  a  foliowmg  separate  paragraph  denied 
the  making  at  any  time,  either  directly  or  other- 
wise, of  any  representation  to  plaintiff,  with 
reference  to  the  solvency  of  the  corporation,  it 
was  not  sufficient  to  rob  defendants  of  the  full 
benefit  of  their  general  denial. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Dec 
Dig.  {  48.  •] 

5.  Tbiai,  (i  79*)— Objections  to  Evidence — 
Repetition. 

When  on  the  first  appearance  of  improper 
testimony  counsel  raised  the  statute  of  trauda, 
and  his  objection  on  that  ground  is  overruled, 
he  need  not  continuously  interpose  a  like  objec- 
tion to  all  similar  testimony  in  order  to  pre- 
serve the  point  once  clearly  made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  192;   Dec.  Dig.  {  79.*] 

6.  Tbial  (8  412*)— Waives  of  Objection  to 
Oral  Proof  bt  Subsequent  Testimont. 

W^here  defendants,  basing  their  objection  on 
the  statute  of  frauds,  urged  that  plaintiff  was 
not  entitled  to  make  proof  of  his  allegations  by 
parol  evidence,  and  the  objection  to  oral  proof  is 
overruled,  they  did  not  afterwards  waive  the 
objection  by  voluntarily  testifying  to  the  alleged 
conversations  as  understood  by  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  8  412.*] 

7.  Words  and  Phrases— "Waiver." 

"Waiver"  is  a  voluntary  act,  and  is  not  an 
act  forced  on  a  party  by  the  conrt. 

[Ed.  Note. — P'or  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7375-7381;  vol.  8,  pp. 
7831-7832.] 

8.  Trial  (8  412*)  —  Statute  of  Fbauds  — 
Waiveb  by  Requestino  Finding  or  Facts. 

The  statute  of  frauds  raised  by  defendants' 
general  denial  was  not  waived  by  requesting  a 
finding  of  facts  based  on  all  the  testimony,  a 
part  of  which  had  been  admitted,  over  their  ob- 
jection, based  on  the  statute. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  8  412.*] 

9.  Trial  (8  412*)  —  Statute  of  Frauds  — 
AVaiveb  by  Request  fob  Declarations  of 
Ijaw  OB  Motion  for  New  Trial. 

Neither  was  the  statute  waived  by  reason 
of  a  request  for  declarations  of  law,  nor  by  mo- 
tion for  a  new  trial  which  faUed  to  mention  it, 
but  which  did  allege  that  the  court  admitted  im- 
proper and  incompetent  evidence  over  objections. 
[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8  412.*] 

10.  Corporations  (8  30*)— Action  Against 
incouporators  for  fraud  and  deceit — 
Sustaining    Judgment    on    Liability    of 

Okficers  and   Stockiioldehs. 

A  judgment  against  incorporators  of  an  in- 
solvent corporation  in  favor  of  a  judgment  cred- 
itor, in  nu  action  for  fraud  basM  on  oral  rep- 
resentations of  solvency,  which  were  required  to 
be  in  writing  to  render  them  liable,  cannot  be 
sustained  on  the  ground  that  the  judgment  is 
righteous  because  defendants  were  officers  and 


•For  other  cases  see  same  topic  and  section  NUMBER  iu  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reportar  Indax«a 
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stockholden,  and  had  not  paid  for  their  fstock 
Id  money  or  Its  equivalent. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  I  30.*] 
11.  Appeal  and  Ebrob  ({  1173*)— Detebmina- 

TION    ON    APPEAIy— RKVEBSAL— DISMIBSAI.  AS 

TO  One  Pabty. 

Where,  on  appeal  by  two  defendants,  it 
appears  from  the  record  that  no  case  was  made 
against  either,  the  judgment  will  be  reversed  as 
to  both  defendants,  and  the  appeal  will  not  be 
dismissed  as  to  the  one  who  failed  to  prosecute 
it,  where  this  would  render  the  other  liable  on 
the  appeal  bond  for  the  sum  of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  4502-1572;  Dec.  Dig.  { 
1173.*] 

Appeal  ffom  Circuit  Court,  JackBon  Coun- 
ty: Frank  P.  Walsh,  Special,  and  Jno.  O. 
Park,  Regular,  Judge. 

Suit  by  D.  G.  MoKee  against  J.  P.  Rudd 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

Francis  C.  Downey  and  Chas,  W.  Webster, 
for  appellants.  W.  W.  Calvin  and  Bruce 
Bamett,  for  respondent 

GRAVES,  J.  Defendants  were  the  Incor- 
porators of  a  Missouri  business  corporation 
styled  the  American  Sand  &  Supply  Co.  De- 
fendant Rudd  bad  filed  application  in  the 
United  States  patent  office  for  letters  patent 
for  a  certain  mechanical  device  and  process 
by  which  to  remove  sand  from  a  river  and 
load  the  same  onto  cars.  To  demonstrate 
the  feasibility  of  bis  invention,  and  pending 
bis  application  for  patents  thereon,  he  con- 
tracted to  build  a  plant  at  Topeka,  Kan.,  for 
the  Kaw  River  Sand  Company,  equipped 
with  his  Invention  or  device,  for  the  price 
and  sum  of  $10,000.  Rudd  seems  to  have 
bad  no  means,  and  he  induced  plalntifT,  Mc- 
Kee,  to  go  in  with  him  and  furnish  money 
to  the  extent  of  $5,000,  with  the  understand- 
ing that  McKee  should  be  repaid  out  of 
the  contract  price,  and  to  share  the  profits 
of  the  venture,  which  went  to  the  construc- 
tion and  operation  of  the  plant.  McKee 
furnished  in  fact  $5,025.  These  two  parties 
also  had  a  further  written  agreement,  by 
the  terms  of  which  Rudd  was  to  organize  a 
$200,000  corporation  to  take  in  the  "Rudd 
Sand  Handling  Apparatus  and  the  Rudd  & 
Meyers  Portable  Sand  Plant"  at  the  price 
and  sum  of  $100,000,  in  full  paid-up  stock, 
and  In  which  proposed  corporation  the  said 
McKee,  In  consideration  of  $2,000,  was  to 
bave  a  ♦/as  interest  In  <the  said  inventions, 
wblcb  Interest  was  to  be  taken  In  said 
corporation  for  160  shares  of  full-paid  stock 
of  the  par  value  of  $100  per  share.  Mc- 
Kee was  also  to  purchase  5  shares  at  $100 
per  share.  McKee  was  to  pay  both  the 
$2,000  and  the  $500,  when  the  plant  to  be 
constructed  at  Topeka  was  in  successful 
operation.  Rudd  did  not  organize  the  $200,- 
OOO. corporation,  but  Instead  he  and  his  co- 
defendants   organized   the   corporation    first 


herein  named,  having  a  capital  stock  of 
$300,000.  It  appears  that  for  some  reason 
they  did  not  want  McKee  in  the  corpora- 
tion, and  it  was  finally  determined  that  they 
would  buy  him  out,  so  accordingly  it  was 
agreed  between  the  ofiicers  of  the  new  corpo- 
ration that  such  corporation  should  take  over 
all  of  McKee's  Interest  at  the  price  of  $5,- 
000.  The  final  culmination  of  the  deal  was 
a  written  contract  of  date  January  13,  1904, 
although  there  bad  been  a  previous  written 
contract  on  December  23,  1900,  which  was 
destroyed  upon  the  execution  of  the  Jan- 
uary contract  By  this  last-named  contract 
McKee  sold  and  assigned  his  Interest  in 
both  of  the  written  contracts  which  he  bad 
with  Rudd  to  the  American  Sand  &  Supply 
Co.  The  Topeka  plant  was  only  then  par- 
tially constructed,  but  McKee  had  therein  $o,- 
025.  McKee  and  Rudd  both  signed  the  con- 
tract, and  as  to  the  consideration  to  be  re- 
ceived by  McKee,  who  was  in  the  contract 
designated  as  party  of  the  second  part,  the 
contract  reads:  "First  party  as  a  part  of  the 
consideration  passing  from  it  has  this  day 
paid  to  second  party  In  cash  the  sum  of 
five  hundred  dollars  ($500)  and  has  executed 
and  has  delivered  to  second  party  its  two 
(2)  promissory  notes,  one  for  five  hundred 
dollars  ($500)  dated  January  12,  1004,  pay- 
able thirty  (30)  days  after  date,  without 
interest,  and  one  for  forty-five  hundred  dol- 
lars ($4,500),  dated  January  12,  1904,  pay- 
able on  or  l>efore  sixty  (60)  days  after  date, 
with  Interest  at  six  per  cent,  per  annum 
from  date  until  maturity,  and  eight  per  cent, 
per  annum  after  maturity."  The  party  of 
the  first  part  was  the  American  Sand  &  Sup- 
ply Co.,  and  Rudd  was  the  third  party,  as 
the  parties  to  the  contract  were  designated. 
McKee  was  paid  the  $500  in  cash,  and  upon 
maturity  was  paid  the  $500  note.  The  $4,500 
was  never  paid.  McKce  sued  the  corpora- 
tion and  got  judgment,  but  an  officer  wlt^  an 
execution  failed  to  find  property.  Thereafter 
McKee  filed  a  petition  which  was  the  origin 
of  this  suit.  The  petition  upon  which  trial 
was  had  Is  an  amended  petition,  and  the 
corporation  is  not  a  party.  Under  the  first 
petition  it  was  a  party,  and  a  receiver  was 
appointed,  who  qualified,  but  was  later  dis- 
charged. The  receiver  found  no  assets,  and 
upon  the  dropping  out  of  the  defendant  cor- 
poration from  the  case  was  likewise  dropped 
out  and  directed  to  return  what  he  had  to 
the  corporation. 

Omitting  caption  the  petition  upon  which 
the  cause  was  tried  reads:    "Plaintiff  states 

that  on  or  about  the day  of  December, 

1903,  defendants  filed  with  the  Secretary  of 
State  of  Missouri  duly  authenticated  articles 
of  Incorporation  under  the  name  and  style 
of  American  Sand  &  Supply  Co.,  and  rep- 
resented to  said  Secretary  of  State  and  the 
state  of  Missouri  that  said  company  had  a 
capital  stock  of  $300,000,   and  further  rep- 
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resents  to  said  Secretary  of  State  and  to  the 
state  of  Missouri  that  of  said  capital  stock 
$150,000,  or  one-half  thereof,  was  actually 
paid  up  in  cash  in  good  and  lawful  money  of 
the  United  States;  that  upon  the  strength 
and  belief  of  said  representations  articles 
of  incorporation  were  issued  to  said  com- 
pany; that  in  truth  and  in  fact  all  of  said 
representations  were  false,  fraudulent,  and 
untrue,  and  defendants  and  each  of  them 
then  and  there  well  knew  that  the  same 
were  false,  fraudulent,  and  untrue;  that  said 
pretended  corporation  was  insolvent  at  tnat 
time,  and  said  capital  stock  was  not  paid 
up,  nor  any  part  thereof,  which  facts  de- 
fendants, and  each  of  them,  well  knew; 
that  said  pretended  corporation  never  bad 
any  legal  existence,  and  no  legal  authority  to 
do  business  as  a  corporation  in  this  state, 
for  the  reason  that  said  articles  of  associa- 
tion were  procured  by  false  and  fraudulent 
representations,  knowingly  made  by  defend- 
ants as  aforesaid,  and  that  said  pretended 
corporation  had  no  assets,  and  was  insolvent 
from  its  inception,  as  defendants  and  each 
of  them  well  knew;  that  defendants  and 
each  of  them  falsely  and  fraudulently  rep- 
resented to  this  plaintiff  that  said  pretended 
corporation  was  a  duly  and  legally  organized 
corporation;  that  one-halt  of  its  capital 
stock,  amoimtlng  to  |150,000,  was  actually 
paid  up  in  good  and  lawful  money;  that 
said  company  was  solvent,  and  was  ready  to 
comply  with  any  and  all  contracts  it  might 
make  and  that  it  was  amply  able  to  meet 
any  and  all  liabilities  It  might  incur;  that 
plalntlft,  believing  said  representations  to  be 
true,  and  relying  upon  them  as  true,  and  fur- 
ther relying  upon  the  articles  of  association 
of  said  company  and  the  statements  therein, 
was  induced  to  extend  credit  to  said  pre- 
tended corporation,  and  did  loan  to  said  pre- 
tended corporation  the  money  for  which  the 
judgment  hereinafter  mentioned  was  obtain- 
ed, and  sued  said  company  as  a  corporation, 
as  they  purported  and  pretended  to  be;  that 
plaintiff  is  a  creditor  of  said  company  and 
pretended  corporation,  and  has  Judgment 
against  it  in  the  sum  of  $4,570,  with  interest 
from  the  date  of  its  rendition,  and  the  same 
is  still  unpaid,  and  cannot  be  collected;  that 
plaintiff  contracted  with  said  company,  pre- 
tended corporation,  in  good  faith,  believing 
it  to  be  what  its  articles  of  association  war- 
ranted it  was,  viz.,  solvent,  and  as  so  held 
out  and  represented  to  plaintiff  by  defend- 
ants, and  each  of  them.  Wherefore,  in  con- 
sideration of  the  acts,  defaults,  and  repre- 
sentations, knowingly,  fraudulently,  and 
falsely  made  by  defendants  as  herein  set  out, 
plaintiff  says  he  is  damaged  in  the  sum  of 

$4,570,  with  interest  from  the day  of 

,    1904,    he   therefore   asks   Judgment 


against  defendants,  and  each  of  them,  Joint- 
ly and  severally  and  as  partners,  in  the  simi 
of  $4,570,  with  interest  and  costs." 

To  this  amended  petition  the  defendant 
Wear  (1)  moved  to  strike  it  from  the  flies  for 


reasons  in  a  motion  stated;  (2)  moved  to 
strike  out  certain  redundant  and  irrelevant 
matter  from  the  petition;  and  (3)  moved  to 
make  the  petition  more  definite  and  certain. 
All  these  motions  were  overruled,  and  there- 
upon the  following  answer  was  filed  by 
Wear:  "Comes  now  the  defendant  F.  E. 
Wear,  answering  for  himself  alone  the 
amended  petition  herein  {by  the  plaintiff 
filed:  Protesting  against  the  wder  of  the 
court  entered  in  this  cause  on  the  14  th  day 
of  January,  1906,  ordering  and  directing  this 
defendant  to  answer  to  the  said  amended 
petition,  and  objecting  and  excepting  to  said 
order  compelling  this  defendant  to  answer 
a  pleading  so  manifestly  insuffldent  to  be 
answered  unto,  as  is  the  said  amended  peti- 
tion herein  filed  by  said  plaintiff,  and  waiv- 
ing no  objection  or  exception  that  might  be 
taken  to  said  amended  petition,  though  so 
answering,  this  defendant  denies  each,  all, 
and  every  the  matters  and  things  In  said 
amended  petition  contained.  Defendant  ad- 
mits, however,  that  the  Secretary  of  State 
of  Missouri  issued  to  the  American  Sand  & 
Supply  Co.  a  certificate  of  incorporation,  and 
states  that  said  American  Sand  &  Supply 
Go.  now  is,  and  at  all  times  In  said  petition 
referred  to  was,  a  corporation  duly  incorpo- 
rated and  doing  business  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Missouri.  De- 
fendant specially  denies  that  at  any  time  he 
made  any  representations  whatsoever  to  said 
plaintiff,  either  directly  or  indirectly,  as  to 
the  legality  of  the  organization  of  said  Amer- 
ican Sand  &  Supply  Co.  or  as  to  the  pay- 
ment up  of  one-half  of  its  capital  stock,  or 
any  part  thereof.  In  good  and  lawful  money, 
or  otherwise,  and  denies  that  at  any  time, 
either  directly  or  indirectly,  he  made  any 
representation  to  said  plaintiff  with  refer- 
ence to  the  solvency  of  said  American  Sand 
&  Supply  Co.  Defendant  further  specially 
denies  that  said  plaintiff  at  any  time  extend- 
ed any  credit  to  said  American  Sand  &  Sup- 
ply Co.,  or  loaned  any  money  to  said  Amer- 
ican Sand  &  Supply  Co.,  or  that  said  plain- 
tiff ever  relied  upon  any  representations 
made  by  this  defendant  with  reference  to 
the  solvency  of  said  corporation,  and,  so  re- 
lying, reloaned  any  money  or  extended  any 
credit  to  said  corporation.  Whether  plaintiff 
is  a  creditor  of  said  corporation,  and  has  a 
Judgment  against  it  in  the  sum  of  $4,570,  or 
from  any  other  sum,  this  defendant  has  no 
knowledge  sufficient  whereon  to  found  a  be- 
lief, and  this  defendant  does  not  know 
whether  any  such  Judgment,  if  the  same  ex- 
ists, is  unpaid  and  cannot  be  collected. 
Wherefore  defendant  asks  that  If  such  alle- 
gation be  material  to  the  Issues  In  this  cause, 
plaintiff  be  compelled  to  prove  the  same. 
Wherefore,  this  defendant  prays  that  he  go 
hence  without  day,  and  recover  his  costs 
herein  incurred." 

Neither  of  the  three  motions  hereinabove 
mentioned  have  found  a  place  in  the  bill  of 
exceptions,  so  far  as  the  abstract  shows. 
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The  abstract  shows  no  answer  for  the  oth- 
er defendants,  nor  does  it  show  a  reply  to 
the  answer  of  defendant  Wear.  The  trial, 
which  was  before  Hon.  Frank  P.  Walsh,  as 
special  Jndge,  proceeded  as  If  reply  had  been 
filed.  No  Jury  was  used.  Trial  resulted  In 
Judgment  for  plaintiff  In  the  sum  of  $4,570, 
from  which  defendants,  Wear  and  Rudd,  ap- 
pealed, after  unsuccessful  motions  for  new 
trial  and  in  arrest  of  Judgment 

The  only  abstract  of  record  before  us  Is 
labeled,  "Abstract  of  Record,  with  Com- 
plete Bill  of  Exceptions  by  Appellant  F.  B. 
Wear,"  and  this  perhaps  accounts  for  the 
absence  of  Rudd's  answer  in  the  record.  No 
brief  is  filed  here  for  Rudd,  and  we  hare 
filed  in  the  case  a  motion  to  dismiss  the  ap- 
peal of  Rudd  for  the  reason  of  his  failure 
to  file  abstract  of  record  and  brief  within 
the  time  prescribed  by  law  and  our  rules. 
Rudd  acknowledges  receipt  of  a  copy  of  such 
motion.    This  motion  we  took  with  the  case. 

As  usual  the  evidence  was  conflicting  as 
to  whether  any  statements  or  representa- 
tions were  made  to  plaintiff  by  the  defend- 
ants concerning  the  solvency  of  the  corpo- 
ration. When  the  plaintiff  sought  to  make 
this  proof  the  following  occurred:  "Q.  Now, 
just  state  to  the  court  what  was  said  at  that 
time  by  the  defendants,  or  any  of  them; 
state  what  was  said  by  each  defendant,  if 
you  remember,  regarding  this  company.  I 
am  talking  about  what  was  said  regarding 
the  company,  the  American  Sand  &  Supply 
Co.  Mr.  Downey:  Defendant  Wear  objects 
to  the  question  because  It  is  Incompetent,  Ir- 
releyant,  and  Immaterial,  and  because,  under 
the  statute  of  frauds  in  this  state,  any  state- 
ment of  that  description  would  be  wholly 
inadmissible,  and  appeals  to  call  for  parol 
testimony  concerning  the  credit  and  financial 
standing  of  the  American  Sand  &  Supply 
Company  and  its  ability  to  pay  its  debts. 
Mr.  Webster:  Defendant  Rudd  makes  the 
same  objection.  (Objection  overruled  by  the 
court.  To  which  action  and  ruling  of  the 
court  the  defendant  Wear  and  the  defend- 
ant Rudd  at  the  time  duly  excepted.)" 

Plaintiff  It  appears  wanted  the  cash  rath- 
er than  the  notes  prior  to  the  execution  of 
the  contract  of  date,  January  13th.  The 
strongest  evidence  in  the  record  for  the 
plaintiff  we  shall  quote.  Plaintiff  in  de- 
scribing the  representations  made  to  him, 
among  other  things,  said:  "Q.  (interrupting) 
State  his  language,  Mr.  McKee.  A.  Well,  as 
I  stated  to  his  honor  a  while  ago,  when  Mr. 
Hntchlngs  made  the  statement,  Mr.  Rudd  ac- 
qniesced,  and  said:  'Yes ;  that's  so' — and  Mr. 
Wea^—  The  Court:  That  is,  nodded  his 
head  up  and  down?  A.  Yes,  sir.  Q.  State 
what  Mr.  Rudd  said,  if  anything?  A.  He 
didn't  say  anything  in  language,  any  more 
than  that.  He  said:  'Yes;  that's  so.'  Q. 
Well,  state  all  Mr.  Hutchlngs  said ;  state  all 
that  he  said.  A.  Well,  Mr.  Hutchlngs  said 
that  the  company  was  solvent ;  that  he  had 
$13,000  in  stock  in  the  company.  In  the  treas- 


ury, and  Mr.  Rndd  said  that  he  bad  sold 
$1,600  to  Mr.  Armstrong;  that  they  had  at 
that  time  $16,500  In  cash  in  the  treasury, 
and  Mr.  Wear  had  taken  $10,000  worth  of 
stock,  and  Mr.  Beckham  bad  taken  20,000, 
subscribed  for  20,000,  and  Mr.  Waltner,  I  be- 
lieve It  was,  10,060,  and  there  was  some  other 
names,  but  I  can't  remember  them,  that 
were  stated  as  having  subscribed,  taken 
stock  in  this  company,  and  that  this  money 
wotdd  all  be  paid  In,  and  by  the  time  this 
note  would  mature  it  would  all  be  in  to 
meet  the  note,  but  as  they  had  these  other 
plans  in .  contemplation  in  these  two  cities, 
to  erect  the  sand  plants,  they  wanted  to  use 
this  money  that  was  already  on  band  for  to 
start  those  plants  and  start  their  business 
going,  and  if  they  paid  me,  they  would  have 
to  borrow  money  to  carry  on  these  other 
operations,  and  they  might  as  well  give  me 
a  note  and  pay  me  Interest  on  it  as  to  pay 
Interest  to  any  one  else.  The  Court:  Now, 
let  me  understand.  Who  did  you  claim  said 
that?  A.  Mr.  Hutchlngs.  The  Court:  Who 
was  present?  A.  Mr.  Rudd  and  Mr.  Wear. 
They  were  all  present,  and  they  all  acquiesc- 
ed In  it  The  Court:  That  is  stricken  out  as 
not  responsive.  Q.  State  what  they  did  or 
said.  A.  They  nodded  their  heads  in  ap- 
proval, and  said:  'Yes;  that's  so.'  •  •  * 
Q.  Now,  Mr.  McEee,  just  state  to  the  court 
what  conversation  you  had  with  Mr.  Wear. 
If  you  had  any  conversation  with  him,  state 
what  that  was,  at  this  time.  A.  The  convert 
sation  with  Mr.  Wear  was- In  regard  to  my 
taking  this  note,  this  note  for  the  claim, 
and,  as  I  stated,  I  wished  them  to  pay  me  in 
cash.  Instead  of  taking  the  note,  and  Mr. 
Wear  says  to  me,  he  says,  'McKee,  why 
don't  you  take  that  note?'  and  he  says  fur- 
thermore, 'You  are  a  damned  fool  if  you  don't 
take  that  note.'  He  says.  That  note  is  all 
right,  and  will  be  paid.'  And  he  says,  'You 
take  that  note,  and  I  will  see  that  It  Is  paid.' 
And  I  should  have  stated  that  we  went  out 
of  his  office  at  that  time,  and  he  made  that, 
told  me  that  In  the — I  believe  It  was  in  the 
safe— in  the  safe  room.  We  stepped  out  in- 
to that,  I  believe,  and  he  made  that  state- 
ment to  me  there.  Then  we  came  back  into 
the  office  again,  and  Mr.  Hutchlngs  says, 
'Well,  what  are  yon  going  to  do?'  and  I  says 
I  would  like  to  have  my  cash,  and  Mr.  Wear 
says:  'McKee,  you  take  that  note;  I  will 
see  It  is  paid,  sabe?'  and  he  looked  me 
straight  in  the  eye,  and  I  looked  him  straight 
In  the  eye;  and  I  says:  'All  right,  I  will 
take  the  note;  you  put  the  seal  of  the  cor- 
poration on  the  notes.'  They  put  the  seal 
of  the  corporation  on  the  notes,  and  I  took 
the  notes.  Mr.  Downey:  Now,  I  desire  to 
move  that  all  that  portion  of  this  answer 
which  tended  to  show  or  prove  that  Mr. 
Wear  orally  said  that  he  would  see  that 
note  was  paid  be  stricken  out  The  Court: 
That  motion  is  sustained.  That  will  be 
stricken  out;  I  will  not  consider  that"  Lat- 
er, in  explaining  the  portion  stricken  out,  the 
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court  said:  "The  Court  (Interrupting):  I 
have  stricken  out  that  portion  of  the  testi- 
mony where  he  stated  he  stepped  Into  the 
▼anlt  part  of  the  office  with  Mr.  Wear,  and 
where  Mr.  Wear  assured  him  Indlyldnally 
that  be  would  see  the  note  paid.  I  mean 
that  part  of  the  conversation.  I  do  that  so 
you  will  know  what  I  am  taking  Into  con- 
sideration to  base  my  finding  on,  whatever 
It  Is." 

Then  the  plaintiff  proceeds:  "Q.  I  want  to 
ask  you  this  question:  Whether  or  not  any- 
thing was  said  to  you  regarding  the  articles 
of  Incorporation  at  all?  A.  Yes,  sir.  Q.  By 
these  defendants?  A.  Yes,  sir.  Q.  State 
which  one  of  them  said  It,  and  what  he  said. 
A.  Why,  they  all  told  me  that  they  were  In- 
corporated. Q.  Did  you.  know  for  what 
amount?  A.  ?300.000.  Q.  How  did  you 
know  that?  A.  They  said  so.  Q.  What 
further  was  said  about  this  money  or  stock 
being  paid  up,  If  anything?  •  •  •  Q. 
What  was  said  by  any  of  these  defendants 
regarding  the  amount  of  stock  paid  up, 
what  was  said  by  any  one  of  them,  and  who 
It  was,  and  what  he  said?  A.  Well,  Mr. 
Hutchlngs  said  that  be  had  paid  for  $15,000 
of  stock,  and  Mr.  Rudd  said  that  Mr.  Arm- 
strong had  paid  for — ^bad  paid  $1,600  for 
3,000  shares  of  stock,  and  that  these  other 
parties  had  subscribed  for  stock,  and  that  it 
would  be  paid,  and  to  assure  me  of  the  pos- 
itlveness  of  the  note  being  paid,  he  said, 
'Why,  Mr.  Wear  has — '  The  Court  (Interrupt- 
ing): That  will  be  stricken  out  Q.  Just 
state  what  be  said,  and  leave  out  the  other 
part  A.  Mr.  Wear  says — ^Mr.  Hutchlngs 
says,  'Why,  Mr.  Wear  has  taken  $10,000  of 
stock,  and  that  is  as  much  again  as  your 
claim  amounts  to,  and  that  is  a  perfect 
guaranty  to  you  that  the  note  will  be  met 
when  It  is  due;  Mr.  Wear,  president  of  the 
Wear  Coal  Company,  you  are  not  afraid  of 
him,  are  yon?'  Q.  Was  Mr.  Wear  present 
at  that  time?  A.  Mr.  Wear  was  present  at 
that  time  when  Mr.  Hutchlngs  made  that 
statement,  'You  are  not  afraid  of  him,  are 
you?"  and  Mr.  Wear  looked  at  me  and  smiled, 
as  much  as  to  say,  'Why,  Mr.  McKee — '  Q. 
Never  mind  about  that.  Just  state  what 
was  said.  A.  'Mr.  Wear's  stock  alone  is  as 
much  more  as  your  note,  and  Is  amply  suf- 
ficient to  meet  Jrour  obligation.'  Q.  Now 
what  was  said,  If  anything,  respecting  what 
he  had  in  It?  A.  He  said  that  he  had  $15,- 
000,  and  he  bad  that  In — had  subscribed 
$5,000  more.  Q.  What  had  you  to  do  with 
organizing  this  corporation  ?  A.  I  had  noth- 
ing at  all." 

A  witness,  McCoy  by  name,  describes  the 
talk  thus:  "Q.  Now,  Mr.  McCoy,  Just  state 
what  you  heard  there  between  the  parties, 
plaintiff  and  defendants,  and  who  said  it 
A.  Mr.  Hutchlngs  made  the  proposition  to 
Mr.  McKee  to  purchase  his  interest  by  the 
giving;  him  of  a  note  for  $500,  $500  in  cash, 
the  note  for  $500  due  in  30  days,  and  a  note 
for  $4,500  due  in  60  days,  for  the  purchase  of 


his  interests  lu  the  contract  be  bad  with 
Mr.  Rudd.  Mr.  McKee  asked  them  if  they 
had  Intended  to  give  bim  the  money  instead 
of  the  notes,  and  they  said  that  they  bad  the 
money —  Mr.  Downey:  Walt  a  minute.  We 
object  to  that  as  incompetent.  Irrelevant, 
and  immaterial.  Q.  Who?  A.  Mr.  Hutch- 
lngs said  that  tbey  bad  the  money,  but,  ow- 
ing to  their  obligations,  which  they  expected 
In  the  construction  of  other  plants,  and  the 
finishing  of  this  plant  at  Topeka,  which 
they  expected  to  take  over,  that  they  had 
not  the  money  then  on  hand,  and  with  the 
extension  of  60  days'  credit  by  Mr.  McKee 
they  would  have  time  to  get  the  money  to 
meet  his  obligation  when  due.  Q.  Mr.  Mc- 
Coy, what  did  they  say — what  was  said  by 
these  defendants,  or  any  of  them?  State 
what  each  one  of  them  said,  if  they  did  say 
anything,  with  respect  to  this  corporation 
that  was  about  to  purchase  this  interest  from 
Mr.  McKee.  A.  Mr.  Hutchlngs  told  Mr.  Mc- 
Kee that  the  note  that  he  would  take  was 
perfectly  good;  that  the  note  they  had  of- 
fered him  was  good  for  the  simple  reason 
they  had  the  money,  but  be  said — then  Mr. 
McKee  asked  blm  in  case  he  took  his  note. 
If  they  would  put  their  personal  indorse- 
ment upon  it,  and  tbey  says  no;  that  it 
wouldn't  Increase  the  value  of  the  notes  at 
all;  that  the  note  as  given  .by  the  corporation 
with  the  signature  of  Mr.  Hutchlngs  as 
treasurer  and  secretary  and  Mr.  Wear  as 
president  would  make  it  Just  as  good  as 
though  it  had  their  personal  indorsements. 
Q.  What  was  said,  if  anything,  regarding 
this  corporation?  That  is,  its  paid-up  stock, 
or  capital  stock,  or  whatever  it  was?  A.  Mr. 
Hutchlngs  said  that  he  had  subscribed  for 
$15,000  of  the  stock,  and  had  paid  for  it. 
and  it  was'  bis  intention  to  subscribe  for 
another  additional  $5,000;  that  Mr.  Beckham 
had  subscribed  for  $20,000.  Q.  Was  there 
anything  said  regarding  Mr.  Beckham,  about 
who  he  was  at  that  time,  do  you  remember? 
A.  No,  I  don't  think — ^not  that  I  know  of. 
Q.  Now,  what  else  did  Mr.  Hutchlngs  say, 
if  anything,  that  you  remember?  A.  He 
said  that — Mr.  Hutchlngs  said  that  this  stock 
being  subscribed  as  it  was,  that  the  money 
was  ready  for  them  whenever  they  had  the 
stock  ready  to  deliver  to  these  parties  and 
demanded  the  money;  that  it  '.ras  the  same 
as  cash  to  tliem,  but  it  would  take  a  few 
days  for  them  to  get  that  money  lu  for  the 
stock,  consequently  they  didn't  wish  to  spend 
out  all  the  money  tbey  bad  at  that  time  for 
payment  of  Mr.  McKee  in  cash,  Q.  Was 
there  anything  else  that  Mr.  Hutchlngs  said 
that  you  recall  now  at  this  time?  A.  At 
the  taking  of  these  notes?  Q.  Anything  else 
that  he  said  concerning  this  corporation,  its 
ability,  etc.,  anything  furtlier  than  you  have 
stated?  A.  Only  that  it  was  perfectly  sol- 
vent and  able  to  take  care  of  any  obligation 
that  it  would  make.  Q.  Can  you  recall  the 
language  that  he  used?  A.  That  is  the  lan- 
guage that  he  used:    This  corporation  is 
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perfectly  solvent  and  capable  of  taking  care 
of  any  obligation  that  they  might  make.'  Q. 
Was  there  anything  said  by  Mr.  Hutchlngs — 
Mr.  Downey  (interrupting):  I  understand,  if 
your  honor  please,  of  course,  that  all  this 
goes  in  subject  to  the  objection  we  made  to 
the  same  class  of  testimony  that  Mr.  McKee 
testified  to.  The  Court:  No,  I  didn't  under- 
stand that.  Mr.  Downey:  Then  we  move  to 
strike  out  all  the  testimony  of  this  witness 
which  has  reference  to  any  verbal  statements 
made  by  any  of  these  parties  at  the  meeting 
in  the  office  of  Mr.  Wear  with  reference  to 
the  solvency  of  the  corporation.  We  move 
to  strike  It  out  for  the  reason  that  It  Is  in- 
competent. Irrelevant,  and  immaterial,  and 
does  not  tend  to  prove  any  of  the  issues  In 
this  case,  and  for  the  further  reason  that  the 
petition  does  not  state  any  cause  of  action 
predicated  upon  statements  of  that  kind. 
The  Court:  I  can't  rule  on  this  nntil  be  fin- 
ishes the  cross-examination.  Let  the  record 
show  that  all  the  proper  objections  were 
made  to  all  this  testimony,  and  I  will  let 
the  ruling  go  back.  (To  which  action  and 
ruling  of  the  court  the  defendants  at  the 
time  duly  excepted.)  Q.  Was  that  all  that 
Mr.  Hutchlngs  said,  Mr.  McCoy,  that  you  can 
recall?  A.  That  is  all  that  Mr.  Hutchlngs 
said  that  I  recall. ,  Q.  Was  there  anything 
said  about  this  corporation,  about  its  capac- 
ity; that  is,  the  size  of  the  corporation  and 
the  number  of  shares,  or  things  of  that  kind, 
capitalization?  A.  Why,  he  stated  that  they 
were  Incorporated  for  $300,000,  was  all  the 
statement  about  the  corporation.  Q.  Did  he 
state  where  they  were  organized,  under  the 
laws  of  what  state  they  were  incorporated? 
A.  That  they  were  organized  under  the  laws 
of  the  state  of  Missouri  for  that  amouut. 
Q.  Now,  do  you  recall  anything  that  Mr. 
Rudd  said  at  that  time?  A.  No;  I  don't. 
Mr.  Rudd  didn't  have  anything  to  say.  Q.  I 
will  ask  you  who  was  present  when  these 
representations  were  being  made?  A.  Mr. 
Wear,  Mr.  Rudd,  Mr.  Prank  Wear,  Mr.  Rudd, 
Mr.  Hutchlngs,  Mr.  Armstrong,  and  Mr.  Mc- 
Kee. Q.  I  will  ask  you  If  anything  was 
said  there  at  that  time  about  one  Mr.  Arm- 
strong having  paid  In  some  money  to  the  cor- 
poration? A.  Mr.  Armstrong  was  Issued  a 
stock  certificate  at  this  meeting.  The  Court: 
I  will  sustain  Mr.  Downey's  objection  to  all 
that  testimony,  except  the  statements  that 
were  said  to  have  been  made  there  that  the 
company  was  solvent,  and  that  It  was  cap- 
italized for  $300,000.  Q.  Do  you  recall  the 
circumstances,  Mr.  McCoy,  of  Mr.  McKee 
and  Mr.  Wear  going  into  a  nearby  room?  A. 
Mr.  Wear  got  out  of  his  chair,  and  says: 
"Mac,  step  out;  I  want  to  speak  to  you' — and 
they  went  out  of  the  door.  I  don't  know 
where  they  went  Q.  Do  you  remember  of 
them  coming  back?  A.  Yes,  sir.  Q.  What 
was  said  when  they  came  back.  If  anything? 
Mr.  Downey:  That  is  objected  to  as  incom- 
petent. Irrelevant,  and  Immaterial.  (Objec- 
tion overruled  by  the  court    To  which  ac- 


tion and  ruling  of  the  court  the  defendants 
at  the  time  duly  excepted.)  A.  Mr.  Wear 
said,  'Mac,  you'd  better  take  that  note,'  and 
then  following  up  on  the  objection  of  Mr.  Mc- 
Kee, he  says,  'Well,'  he  says,  'I'll  take  the 
note  If  you'll  Indorse  It  personally.'  Mr. 
Wear  says,  'Mac,  that  wouldn't  add  one 
iota's  value  to  the  note,  because  It  is  Just  as 
good  as  though  we  Indorsed  It  personally.' 
He  says,  'You  will  be  a  fool  If  you  don't  take 
that  note.'  He  says.  'You  take  U,  and  I  will 
see  that  It  Is  paid.'  Mr.  Downey:  We  move 
to  strike  out  all  this  answer  for  the  reason 
it  Is  incompetent,  irrelevant  and  immaterial. 
The  Court:  Let  that  last  be  stricken  out" 

The  evidence  for  the  defendant  was  to  the 
effect  that  no  statements  were  made  as  to  the 
solvency  of  the  corporation,  and  no  state- 
ments as  to  stock  purchases,  except  that 
Hutchlngs  had  bought  and  paid  for  $10,000 
worth  of  stock,  and  was  going  to  take  $5,000 
more,  and  that  one  Armstrong  bad  bought 
some  and  paid  $l,G0O  thereon,  and  that  oth- 
ers had  spoken  of  buying.  This  sufficiently 
states  the  case  for  a  disposition  of  the  ques- 
tions raised,  with  the  exception  of  some  mat- 
ters which  can  be  more  appropriately  noted 
in  the  course  of  the  opinion. 

1.  Ta^en  in  the  broadest  sense  the  proof, 
which  we  have  purposely  quoted  at  some 
length,  tends  to  show,  as  plalntlfT  claims: 
(1)  That  the  incorporators  of  the  American 
Sand  &  Supply  Co.  Imposed  upon  the  Secre- 
tary of  State  In  procuring  their  charter,  and 
that  plaintiff,  relying  upon  the  representa- 
tions of  the  charter,  was  deceived,  and  ex- 
tended credit  to  said  corporation,  by  reason 
of  which  he  lost  his  money  and  was  defraud- 
ed; (2)  that  defendants  pointed  to  the  char- 
ter, and  thereby  made  the  representations  of 
the  charter  their  own  representations;  and 
(3)  that  defendants  knowingly  and  falsely 
misrepresented  the  standing  and  condition  of 
the  corporation  to  which  plaintiff  was  in- 
duced to  extend  credit  Of  these  In  their  or- 
der. 

In  this  paragraph  we  shall  take  the  first 
and  in  separate  paragraphs  follow  with  the 
other  contentions.  Under  the  proofs  the  char- 
ter of  the  corporation  showed  that  two  or 
three  of  the  capital  stock  thereof  had  been 
"actually  paid  up  in  lawful  money  of  the 
United  States,"  whilst  the  records  of  the  cor- 
poration show  that  it  was  paid  up  by  assign- 
ment  of  patents  then  applied  for,  but  not  yet 
granted.  Now,  segregating  this  proof  from  all 
other  proof  which  goes  to  the  other  questions 
suggested,  was  this  sufficient  to  take  plaintiff's 
case  to  the  Jury?  It  must  be  borne  In  mind 
that  defendants  interposed  demurrers  to  the 
testimony,  both  at  the  close  of  the  plaintiff's 
case  and  at  the  close  of  the  whole  case.  The 
question,  then.  Is  under  this  branch  of  our  in- 
quiry: Can  a  creditor  rely  upon  statements 
made  in  the  articles  of  association  filed  by  a 
business  corporation,  and  upon  proof  of  the 
falsity  thereof  be  permitted  to  recover 
against  the  parties  signing  the  articles  of  in- 
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corporation,  In  an  action  for  fraud  and  de- 
celt?  Defendants  In  this  case  were  all  sign- 
ers of  the  articles  of  association,  which  re- 
cited that  two-thirds  of  the  stock— 1.  e.,  $200,- 
000 — had  been  paid  in  actual  cash.  As  a 
fact,  It  had  not  been  so  paid,  but  had  been 
paid  as  above  indicated.  The  value  of  the 
assigned  patents,  which  had  only  been  ap- 
plied for  at  the  time,  is  a  question  of  dispute 
by  the  evidence.  Nor  does  It  appear  that  pat- 
ents were  ever  Issued,  except  by  the  naked 
statement  of  counsel. 

These  representations,  whether  false  or 
true,  were  not  made  to  the  plaintiff.  These 
were  representations  made  to  the  Secretary 
of  State  to  procure  a  certificate  of  corpora- 
tion, and  not  to  the  plaintiff  to  secure  credit 
This  whole  matter  has  been  so  thoroughly 
gone  over  by  this  court  that  It  would  be  use- 
less to  review  the  case  law.  It  has  been 
fully  reviewed  In-  Webb  v.  Rockefeller,  195 
Mo.  67,  93  S.  W.  772,  6  L.  R.  A.  (N.  S.)  872, 
which  case  disapproves  of  Hyatt  t.  Van 
Riper,  105  Mo.  App.  604,  78  S.  W.  1043,  on 
this  question.  The  Webb  Case  was  passed 
upon  March  29,  1906,  and  this  case  was  tried 
prior  thereto.  The  learned  trial  judge  was 
evidently  trying  to  follow  the  Hyatt  Case, 
supra,  and  was  thereby  led  Into  error.  So 
that.  In  view  of  the  Webb  Case,  It  must  be 
held  that  the  plalntifT  could  not  rely  upon  the 
bare  statements  of  the  articles  of  association 
for  false  statements  upon  which  to  predicate 
an  action  for  fraud  and  deceit  This,  for 
the  reason  that  such  statements  were  not 
made  to  him  for  the  purpose  of  securing 
credit,  but  to  the  Secretary  of  State  to  pro- 
cure a  corporate  charter.  The  cases  are  re- 
viewed in  the  Webb  Case,  and  we  shall  not  go 
further  here.  The  case  of  Hunnewell  v.  Dux- 
bury  et  al.,  154  Mass.  280,  28  N.  E.  267,  13  I* 
R.  A.  733,  elaborates  the  question,  and  might 
be  read  with  Interest. 

2.  Passing  now  to  the  second  question  in 
our  paragraph  1  suggested,  how  stands  plaln- 
tUTs  case?  In  discussing  the  question  which 
we  have  Just  disposed  of  in  our  first  para- 
graph the  Supreme  Court  of  Massachusetts, 
in  Hunnewell  v.  Duxbury,  157  Mass.  1,  31  N. 
B.  700,  reached  the  same  conclusion  that  this 
court  reached  in  the  Webb  Case,  supra,  but 
at  page  6  of  that  opinion  the  court,  in  speak- 
ing of  what  was  and  what  was  not  said  in  a 
conversation  out  of  which  grrew  an  extension 
of  credit,  uses  this  language:  "Assuming 
that  the  statement  of  Dowd  'that  they  had 
filed  a  declaration,  and  were  now  prepared  to 
go  on  and  push  the  business  of  advertising,' 
referred  to  the  certificate  of  August  11, 1885, 
the  statement  was  not  of  such  a  nature  or 
made  under  such  circumstances,  as  to  justify 
a  finding  that  it  was  Intended,  or  designedly 
allowed  by  him  or  by  the  other  defendants, 
to  infiuence  or  deceive  the  plaintiff  into  ac- 
cepting the  notes.  It  he  had  said,  in  sub- 
stance or  In  terms,  'If  you  wish  to  know  the 
standing  of  the  corporation,  it  has  filed  a  dec- 


laration at  the  state  honse,  which  you  can 
examine,'  the  case  might  have  stood  differ- 
ently, at  least  as  to  Dowd.  But  the  subject 
of  the  conversation  was  not  the  financial 
standing  of  the  corporation,  or  the  amount 
of  the  capital  stock,  or  the  manner  in  wbicli 
it  bad  been  paid  in  or  Invested,  but  the  na- 
ture and  operation  of  its  mechanical  devices 
and  the  probability  of  their  successful  use. 
The  evidence  discloses  no  other  reference  to 
the  certificate  on  the  part  of  any  of  the  de- 
fendants, and  to  draw  from  this  Incidental 
mention  of  the  fact  that  it  has  been  filed 
an  intention  on  the  part  of  Dowd,  or  of  any 
of  the  defendants,  to  induce  or  allow  the 
plaintiff  to  be  Influenced  by  its  statements  as 
to  the  amount  and  payment  of  the  stock 
would  be  unreasonable.  The  jury  would  not 
therefore  have  been  justified,  by  all  the  cir- 
cumstances which  the  evidence  tended  to 
show,  In  finding  that  the  defendants  Intend- 
ed by  means  of  the  representations  contained 
in  the  certificate  to  Infiuence  the  conduct  of 
the  plaintiff  with  reference  to  his  claim 
against  the  corporation ;  and,  under  the  rule 
laid  down  In  the  former  opinion,  the  presid- 
ing justice  was  correct  In  not  allowing  this 
contention  of  the  plaintiff  to  be  passed  upon 
by  the  jury."  It  will  be  noted  that  the  lan- 
guage here  used  was  largely  arguendo,  and 
really  dictum,  because  the  question  was  not 
Involved.  Upon  this  case  plaintiff  clings 
with  tenacity,  and  especially  to  that  portion 
of  the  remarks,  "If  you  wish  to  know  the 
standing  of  the  corporation,  it  has  filed  a 
declaration  at  the  state  house,  which  you  can 
examine."  He  overlooks  paragraph  2  of  the 
same  opinion,  which  we  shall  quote  and  com- 
ment upon  in  our  succeeding  paragraph. 

But  applying  the  evidence  In  the  record 
to  the  sole  question  we  now  have  in  hand.  It 
Is  altogether  Insufficient  Plaintiff  had  never 
read  the  articles  of  association.  The  most  he 
says  is  that  he  saw  some  papers  on  the  table, 
which  he  took  to  be  the  articles  of  associa- 
tion. He  does  say  that  he  understood  that 
the  corporation  was  a  Missouri  corporation, 
and  that  it  bad  a  capital  stock  of  $300,000, 
but  at  no  place  does  he  say  that  defendants, 
or  either  of  them,  told  him  that  the  stock 
had  been  subscribed  and  paid  as  in  the  arti- 
cles of  association  stated ;  no  claim  by  plain- 
tiff that  defendants  said,  "Here  ore  our  arti- 
cles of  association,  and  the  statements  there- 
in made  as  to  the  payment  of  the  capital 
stock  are  true."  We  are  not  saying  that 
such  statement  had  it  been  made  and  proved 
to  be  false,  would  have  been  actionable.  In 
view  of  what  shall  follow  herein,  but  make 
the  suggestion  to  show  that  the  case  at  bar 
does  not  fall  within  the  supposed  case  made 
by  the  Massachusetts  court  In  fact  In  view 
of  the  conclusion  finally  reached  by  that 
court  in  the  Hunnewell  Case  we  do  not  deem 
it  material  whether  the  statements  were 
made  one  way  or  the  other.  In  this  case, 
however,  the  proof  does  not  point  to  the  fact 
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that  defendants,  or  eltber  of  them,  said: 
"Here  are  the  articles  of  association.  They 
speak  the  truth  as  to  our  financial  ability. 
You  read  them."  Nor  does  the  proof  tend  to 
show  that  they,  or  eltber  of  them,  used 
words  to  that  effect  The  whole  conrersa- 
tlon  was  as  to  what  had  been  subscribed  and 
paid  In  by  different  parties,  which  strongly 
tended  to  show  an  adverse  condition  from 
that  shown  by  the  articles  of  association. 
Upon  this  point  we  hardly  think  the  plain- 
tiff was  entitled  to  go  to  the  Jury. 

3.  Casting  aside  the  articles  of  association, 
all  the  representations  as  to  the  present  abil- 
ity of  the  company  to  pay  its  debts  were  oral 
statements.  Not  a  line  was  in  writing  nor 
signed  by  either  of  the  defendants.  Our  stat- 
ute (Rey.  St.  1899,  {  3422  [Ann.  St  1900',  p. 
1965])  reads:  "No  action  shall  be  brought  to 
charge  any  person  upon  or  by  reason  of  any 
representation  or  assurance  made  concerning 
the  character,  conduct,  credit,  ability,  trade 
or  dealings  of  any  other  person,  unless  such 
representation  or  assurance  be  made  in  writ- 
ing, and  subscrlt>ed  by  the  party  to  be  charg- 
ed thereby,  or  by  some  person  thereunto  by 
bim  lawfully  authorized."  This  statute  Is  of 
English  origin,  and  has  found  Its  way  Into 
the  statutes  of  many  of  our  states.  Its  pur- 
pose Is  a  beneficial  one.  It  withdraws  from 
the  public  the  temptation  of  saying  that  we 
would  not  haye  credited  A.,  except  for  the 
fact  that  B.  said  he  was  solvent,  unless  the 
representation  of  B.  was  In  writing. 

Phillips,  P.  J.,  speaking  for  the  Kansas 
City  Court  of  Appeals  In  Well  y.  Schwartz, 
21  Mo.  App.,  loc.  clt  385,  has  well  said  of 
this  statute:  "The  history  of  the  first  enact- 
ment of  this  statute  by  the  English  Parlia- 
ment furnishes  most  persuasive  proof  that 
its  designs  and  purpose  were  to  cut  up  by  the 
roots  the  great  evil  of  the  frequency  and  suc- 
cess of  such  actions  based  on  mere  loose  ver- 
bal representations,  by  requiring  the  action 
to  depend  exclusively  on  the  written  under- 
taking, duly  signed,  by  the  party  sought  to 
be  held.  See  Lyde  v.  Branard,  1  M.  &  W. 
101,  Parke  B.;  1  Smith's  Lead.  Cas.  (4th 
Ed.)  144-146;  Savage  v.  Jackson,  19  Ga.  303. 
As  said  by  Bennlng,  J.,  In  the  case  last  cited: 
'When  a  statute  says  that  a  promise  to  an- 
swer for  the  debt  of  another  shall  not  bind, 
does  it  not  say  that  any  less  things  shall  not 
bind?'  I  cannot  understand  how  under  this 
statute,  if  a  part  may  rest  upon  a  verbal  rep- 
resentation, why  the  whole  may  not  If  a 
part  may  be  verbal  and  a  part  In  writing, 
bow  much  of  ease  is  essential  tu  make  the 
snm  total  of  the  causa  Injuria?  Where  shall 
the  dividing  line  be  drawn?  The  tendency  of 
such  a  rule  would  be  to  invite  the  substitu- 
tion of  Judicial  discretion,  and  the  caprice  of 
the  triers  of  the  fact,  for  the  more  certain 
and  explicit  rule  of  the  statute,  until  by  Im- 
perceptible strokes  of  the  keen  blade  of  Judi- 
cial construction,  in  ready  hands,  the  pur- 
pose of  the  statute  would  either  be  whittled 
away  altogether,  or  so  weakened  as  to  af- 


ford little  protection  against  the  very  evil 
Lord  Tenderden  sought  to  uproot" 

Nor  is  the  rule  different  as  to  the  officers 
of  a  corporation,  under  the  terms  of  this  stat- 
ute. The  representations  of  such  parties  are 
upon  the  same  basis  as  others.  Massachu- 
setts has  a  similar  statute,  and  in  Hunnewell 
y.  Duxbury,  157  Mass.,  loc.  clt  6,  31  N.  E. 
700,  upon  a  record  appeal  of  that  case,  the 
court  said:  "It  Is  well  settled  that  represen- 
tations made  by  officers  of  a  corporation  with 
reference  to  Its  financial  standing  or  means 
are  made  with  reference  to  the  credit  or  abil- 
ity of  another  person  within  the  meaning  of 
Pub.  St.  18S2,  c.  78,  i  4.  Kimball  v.  Corn- 
stock,  14  Gray  (Mass.)  503:  Wells  v.  Prince, 
15  Gray  (Mass.)  5G2;  Mann  v.  Blanchard,  2 
Allen  (Mass.)  386;  McKlnney  v.  Whiting,  8 
Allen  (Mass.)  207.  The  plaintiff  does  not 
deny  the  correctness  of  this  proposition,  but 
contends  that  a  statement  that  another  per- 
son Is  possessed  of  certain  specific  property 
does  not  come  within  the  provisions  of  the 
section,  and  need  not  be  in  writing  in  order 
to  be  actionable.  We  cannot  accede  to  this 
proposition.  The  statute  Is  a  general  one, 
purposely  broad  In  Its  terms,  and  intended  to 
prevent  an  understood  mischief.  It  is  to  be 
so  construed  as  to  make  It  effectual  to  pre- 
vent the  fraud  at  which  it  was  aimed.  To 
exclude  from  Its  operation  statements  as  to 
the  ownership  of  specific  property.  If  made 
concerning  the  'credit  ability,  trade,  or  deal- 
ings' of  another  who  is  said  to  be  the  owner 
of  the  specific  property  would  deprive  it  of 
force.  The  statements  of  the  defendants,  ex- 
cept the  certificate,  were  all  oral,  and  all  re- 
lated either  to  the  assets  and  property  of  the 
corporation,  or  to  Its  prospects  of  success. 
The  latter  were  under  no  circumstances  ac- 
tionable, being  necessarily  matters  of  opin- 
ion. To  the  former  the  statute  of  frauds  ap- 
plies, and  prevents  the  plaintiff  from  recov- 
ering, because  they  were  merely  oral,  and 
not  In  writing."  See,  also,  the  case  of  Koch 
V.  Sumner,  145  Mich.  358,  108  N.  W.,  loc.  clt. 
725,  116  Am.  St  Rep.  302. 

A  statute  could  not  be  broader  In  terms 
than  is  ours.  It  was  enacted  for  the  purpose 
of  relieving  parties  from  uncertainties  of  lit- 
igation which  might  follow  loose  language,  by 
requiring  all  statements  to  be  In  writing  be- 
fore the  same  should  be  actionable.  In  this 
case  counsel  recognize  the  extent  of  the  stat- 
ute as  fully  as  we  have  done,  but  undertake 
to  argue  that  there  has  been  a  waiver  there- 
of. At  this  point  suffice  It  to  say  that,  un- 
less there  has  been  a  waiver  of  the  statute, 
no  case  was  made  by  the  plaintiff,  because 
none  of  the  alleged  representations  were  In 
writing.  The  question  of  waiver  we  take 
next. 

4.  There  is  no  plea  of  the  statute  of  frauds, 
or  of  that  section  claimed  to  be  a  protection 
to  the  defendants.  It  is  not  claimed,  how- 
ever, that  the  statute  of  frauds  has  to  be 
pleaded,  but  It  Is  admitted  that  a  general 
denial  Is  sufficient  to  raise  the  statute^    The 
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plaintiff  urges  that  there  was  a  waiver  of 
the  statute,  and  this  he  says  occurred  In  sev- 
eral ways:  (1)  By  the  peculiarity  of  the  an- 
swer filed;  (2)  by  the  failure  to  make  prop- 
er objections  to  the  testimony  offered  in  the 
course  of  the  trial;  (3)  by  the  defendants  vol- 
untarily testifying  to  the  conversations;  (4) 
by  requesting  a  finding  of  facts  upon  their 
testimony;  (5)  by  requesting  declarations  of 
law  not  including  the  statute ;  and  (6)  a  fail- 
ure to  mention  the  statute  of  frauds  in  the 
motion  for  new  trial. 

(a)  In  the  ajiswer  Is  a  general  denial,  and 
this  it  is  admitted  is  sufficient  to  raise  the 
statute,  but  for  other  language  used  later  in 
the  answer.  The  language  relied  upon  Is: 
"And  denies  that  at  any  time,  either  directly 
or  otherwise,  made  any  representation  to 
said  plaintiff  with  reference  to  the  solvency 
of  said  American  Sand  &  Supply  Co."  We 
are  not  of  opinion  that  this  language,  fol- 
lowing in  a  separate  paragraph  of  the  an- 
swer, is  sufficient  to  rob  the  defendants  of 
the  full  benefits  secured  to  them  by  the  first 
paragraph  of  the  answer,  which  was  a  gen- 
eral denial  pure  and  simple. 

(b)  At  the  first  appearance  of  a  witness, 
the  plaintiff  McKee,  to  testify  to  oral  state- 
ments the  defendants  objected,  and  planted 
themselves  behind  the  statute.  We  have  set 
out  the  objection  in  the  statement,  and  will 
not  repeat  The  objection  was  again  renewed 
when  witness  McCoy  was  on  the  stand,  but 
after  much  of  his  testimony  was  in;  but  the 
trial  court  said:  "I  can't  rule  on  this  until 
he  finishes  the  cross-examination.  Let  the 
record  show  that  all  the  proper  objections 
were  made  to  all  this  testimony,  and  I  will 
let  the  ruling  go  back."  So  that  from  the 
record  the  point  was  well  preserved.  When 
upon  the  first  appearance  of  Improper  testi- 
mony the  counsel  raises  the  statute  of  frauds, 
and  his  objection  on  that  ground  is  then  over- 
ruled, he  is  not  required  to  continuously  In- 
terpose a  like  objection  to  all  similar  testi- 
mony. A  point  once  clearly  made  should 
stand  for  the  whole  trial.  To  continuously 
object  to  the  same  character  of  testimony 
after  the  trial  court  has  said  It  was  proper 
approaches  disrespect  for  the  ruling  of  the 
court  The  defendants  at  the  first  opportuni- 
ty made  clear  their  position,  and  were  not 
bound  to  continuously  worry  the  trial  court 
with  objections  which  had  once  been  over- 
ruled. 

(c)  Nor  did  they  waive  the  objection  to 
such  oral  proof  by  afterward  voluntarily 
testifying  to  the  alleged  conversations.  De- 
fendants had  urged  that  plaintiff  was  not 
entitled  to  make  proof  of  his  allegations  by 
parol  evidence,  but  their  objections  to  oral 
proof  were  overruled.  It  will  not  do  to  say, 
because  after  this  ruling  of  the  court  they 
then  testified  to  their  understanding  of  the 
same  conversation,  they  thereby  waived  the 
question  as  to  the  validity  of  oral  proof. 
Waiver  Is  a  voluntary  act,  and  is  not  an  act 
forced  upon  a  party  by  the  court    After  the 


court  ruled  that  parol  evidence  was  proper, 
then  It  would  be  unfair  to  say  that  defend- 
ants could  not  give  their  version  of  the  con- 
versation without  waiving  their  rights  under 
the  objection  first  interposed. 

(d)  Nor  was  there  a  waiver  by  requesting  a 
finding  of  facts  based  upon  all  the  testimony. 
If  the  court  by  wrong  and  adverse  rulings 
forced  the  defendants  to  put  in  testimony 
that  they  would  not  have  put  in  but  for  the 
adverse  ruling,  and  which  they  were  in  Jus- 
tice to  themselves  forced  to  put  in  by  rea- 
son of  such  adverse  ruling,  then  there  Is  no 
waiver  by  the  mere  fact  that  the  defendants 
asked  a  finding  of  facts  based  upon  the 
whole  evidence.  By  wrong  and  adverse  rul- 
ings the  court  had  fixed  the  plane  upon  which 
the' battle  was  to  be  waged,  and  It  illy  be- 
comes one  who  has  received  the  benefits  of 
such  rulings  to  cry  waiver. 

(e)  What  we  have  Just  said  applies  with 
equal  force  to  the  next  contention  that  there 
was  a  waiver  by  reason  of  requests  for  dec- 
larations of  law. 

(f)  Lastly,  It  is  said  that  the  motion  for 
new  trial  fails  to  mention  the  statute  of 
frauds.  Grant  this  to  be  true,  but  the  mo- 
tion does  allege  that  the  court  admitted  im- 
proper and  incompetent  evidence  over  the 
objections  of  the  defendant  which  is  suffi- 
cient without  seeking  further  for  other 
grounds.  As  we  are  Impressed  by  this  cec- 
ord,  there  Is  nothing  waiving  the  statute  of 
frauds. 

6.  Finally  the  plaintiff  urges  that,  inaa- 
much  as  the  defendants  were  officers  and 
stockholders  of  the  corporation,  and  had  not 
paid  their  stock  in  money  or  anything  equiva- 
lent thereto,  his  judgment  is  a  righteous  one, 
and  should  be  sustained.  In  support  of  this 
we  are  cited  to  the  following  cases:  Steam 
Stone  Cutter  Co.  v.  Scott  et  al.,  157  Mo.  520, 
loc.  clt  525,  67  S.  W.  1076;  Van  Cleve  v. 
Berkey,  143  Mo.,  loc.  dt.  135,  44  S.  W.  743. 
42  L.  B.  A.  593;  Hunnewell  v.  Duxbury,  154 
Mass.  286,  28  N.  E  267,  13  L.  R.  A.  733 ;  Fogg 
V.  Pew,  I'D  Gray  (Mass.)  409,  71  Am.  Dec 
602;  Hindman  v.  First  Nat  Bank,  112  Fed- 
931,  50  O.  C.  A.  623,  57  L.  R.  A.  108;  Brad- 
ley V.  Poole,  98  Mass.  169,  93  Am.  Dec.  144. 
All  of  these  cases  were  discussed  and  review- 
ed in  Webb  v.  Rockefeller,  supra.  The  two 
Missouri  cases  were  actions  against  stock- 
holders of  a  corporation  by  creditors;  the 
gravamen  of  the  charge  being  that  they  had 
not  paid  up  their  stock.  They  were  not  ac- 
tions for  fraud  and  deceit  as  Is  this  case, 
if  In  fact  the  petition  herein  states  a  good 
cause  of  action  at  all.  In  this  case  the  de- 
fendants are  not  sued  as  stockholders  who 
had  not  paid  up  their  stock,  for  Wear  had 
only  one  share  of  the  par  value  of  $100,  and 
now  has  a  Judgment  against  him  for  nearly 
$5,000.  There  may  be  some  language  in 
Steam  Stone  Cutter  Co.  v.  Scott  157  Mo.,  loc. 
clt  525,  57  S.  W.  1076,  wherein  this  court 
made  some  remarks  which  were  beyond  the 
scope  of  the  case,  and  as  such  should  be  con- 
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Bidered  obiter  dicta.  The  whole  matter  Is  so 
thoroughly,  and  to  onr  mind  properly,  covered 
In  the  Webb  Case,  supra,  that  we  dismiss  It 
without  further  comment.  Under  these  views 
the  Judgment  as  to  the  defendant  Wear  must 
be  reversed.  This  leaves  but  one  question,  and 
that  is  what  should  be  the  action  of  the  court 
upon  the  motion  to  dismiss  the  appeal  of  de- 
fendant Rudd.   That  question  we  take  next. 

6.  As  suggested  In  the  statement,  the  de- 
fendant Rudd  does  not  appear  here  by  brief. 
The  abstract  of  record  Is  here,  but  under 
the  name  of  F.  E.  Wear,  appellant  This 
abstract  prints  the  bill  of  exceptions  in  full. 
The  action  Is  one  In  tort,  wherein  In  law  one 
or  all  might  be  found  liable.  The  record  Is 
such,  however,  that  If  a  Jury  found  against 
one  defendant.  It  would  be  hard  to  find  In 
favor  of  the  other.  Under  the  evidence  all 
the  talk  as  to  the  condition  of  the  corpora- 
tion was  by  one  Hutchlngs,  and  It  Is  claim- 
ed that  Rudd  and  Wear  assented  to  what  he 
said,  either  by  gesture  or  word  of  mouth. 
When  the  Judgment  was  entered,  both  Rudd 
and  Wear  appealed,  filing  a  Joint  affidavit 
of  appeal.  During  the  whole  trial  each  of 
them  by  their  respective  counsel  made  the 
same  objections  and  preserved  the  same  ex- 
ceptions. When  they  came  to  appeal,  they 
Jointly  appealed,  and  each  of  them  signed  the 
appeal  bond,  with  two  sureties '  thereon.  To 
affirm  this  Judgment  as  to  Rudd,  or  to  dis- 
miss his  appeal  as  prayed,  which  would 
amount  to  the  same  thing,  would  work  a  great 
injustice.  From  what  we  have  Indicated  no 
case  was  made  either  against  Rudd  or  Wear, 
yet  If  we  dismiss  Rudd's  appeal,  Wear  and 
the  other  parties  would  be  liable  on  the 
bond  for  the  sum  of  this  Judgment.  Wear 
could  in  no  way  have  compelled  Rudd  and 
his  counsel  to  follow  up  their  appeal,  but 
when  we  have  all  the  facts  before  us,  as 
we  have,  should  we,  after  finding  that  there 
Is  no  liability  upon  either  defendant,  yet 
leave  the  case  in  such  condition  that  the 
successful  defendant  would  be  liable  for  the 
fall  Judgment?  We  think  not.  Rudd's  act 
In  failing  to  prosecute  his  appeal  amounts 
to  a  fraud  in  law  upon  Wear.  If  Rudd  is 
so  anxious  to  have  Judgment  go  as  against 
bim,  he  can  yet  submit  to  such  a  Judgment 
In  the  lower  court,  at  a  time  and  in  a  man- 
ner that  will  not  work  grave  Injustice  to  an- 
other. 

There  might  be  drawn  from  the  facts  be- 
fore us  other  reasons  for  refusing  this  mo- 
tion, but  we  prefer  to  put  it  upon  the  broad 
ground  that  we  will  not  permit  a  legal  fraud 
to  work  an  Injustice  in  this  court,  where  we 
have  full  control  of  the  case,  as  well  as  of  our 
own  rules.  The  Judgment  as  a  whole  Is  there- 
fore reversed.  We  feel  better  satisfied  with 
this  result  each  time  we  read  the  petition  and 
the  evidence.  It  is  extremely  doubtful 
whether  or  not  the  petition  states  facts  suf- 
ficient to  make  it  good  in  an  action  for 


fraud  and  deceit,  and  under  the  whole  evi- 
dence we  are  convinced  that  plaintiff  was  not 
seriously  misled  as  to  the  character  of  cor- 
poration with  which  he  was  dealing.  Fur- 
ther, whilst  be  had  a  Judgment  against  the 
corporation  for  the  full  amount  of  his  note,  it 
is  not  clear  that  the  corporation  received 
value  received  for  the  note.  Plaintiffs  mon- 
ey had  been  expended  long  before  he  dealt 
with  the  corporation,  and  at  the  time  he  only 
parted  with  his  equity  In  the  sand  plant  at 
Topeka,  and  his  right  to  go  into  a  corpora- 
tion of  the  character  of  the  one  we  now  have 
under  consideration.  Just  what  these  rights 
parted  with  by  plaintifT  were  worth  Is  not 
made  wholly  clear  by  the  record. 

Let  the  Judgment  as  to  both  defendants  be 
reversed.    All  concur. 


SAWYER  et  al.  v.  BURRIS. 
(St  Lonis  Court  of  Appeals.    MissonrL    July 

1.  CouBTS  (J  159*)— JuBisDicnoK. 

Inferior  tribunals,  not  proceeding  accord- 
ing to  the  coarse  of  the  common  law,  are  con- 
fined strictly  to  the  anthority  given  them  by 
the  statutes,  and  the  grounds  of  the  jarisdiction 
of  such  tribunals  must  appear  affinnatively  on 
the  face  of  their  proceedings. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  i  404 ;  Dec  Dig.  S  159.*] 

2.  JUSTI,CES   or  THE   PEACE    (J  48*)— JUBISDIC- 
TION. 

Courts  of  justices  of  the  peace  in  this  state 
are  of  inferior  and  limited  jurisdiction,  and, 
when  dealing  with  matters  of  attachment  under 
the  statute,  do  not  proceed  in  accordance  with 
the  course  of  the  common  law,  but  under  and 
by  virtue  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  177;    Dec.  Dig.  S  48.*] 

3.  Justices  of  the  Peace  (8  48*)— Attach- 
ment—Jurisdiction  . 

Under  Rev.  St  1899,  S  3840  (Ann.  St  1906, 
p.  2130),  providing  that  every  action  by  attach- 
ment shall  be  brought  before  a  justice  of  the 
township  wherein  the  property,  etc.,  of  the  de- 
fendants, etc.,  may  l)e  found,  or  in  any  ad- 
joining township  thereto,  etc.,  where  the  situs 
of  the  property  is  relied  on  to  confer  jurisdic- 
tion on  the  justice,  the  record  must  show  that 
the  property  was  found  in  the  township  in  which 
the  suit  was  Instituted,  or  in  an  adjoining  town- 
ship ;  and,  in  the  absence  of  such  facts  so  ap- 
pearing, the  Judgment  in  the  attachment  suit  is 
void. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  177 ;   Dec.  Dig.  S  48.*] 

4.  Attachment  (§  201*)— Sale  undeb  Void 
Judgment. 

Where  an  attachment  judgment  is  void, 
a  sale  thereunder  is  also  void. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {  654;  Dec.  Dig.  {  201.*] 

5.  Pabties  (1 80*)— Defect  of  Pabties  Pi.ain- 
tiff— Waives. 

Rev.  St.  1899,  {  598  (Ann.  St  1906,  p. 
624),  provides  that  defendant  may  demur  to 
the  petition  when  it  appears  therefrom  that 
there  is  a  defect  of  parties  plaintiff.  Rev.  St 
1899,  §  602  (Ann.  St.  1906,  p.  628),  provides 
that,  when  the  matters  enumerated  in  section 
598  do  not  appear  on  the  face  of  the  petition. 
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the  ohjecti«ii  may  be  taken  bj  answer,  and  that 
if  no  each  objection  be  taken,  either  by  demur- 
rer or  answer,  defendant  shall  be  deemed  to 
have  waived  the  same.  Held  that,  where  noth- 
ing appeared  on  the  face  of  the  petition  showing 
that  a  party  not  named  as  plaintiff  had  any 
interest  in  the  property  inToiTed,  and  defend- 
ant failed  to  refer  to  the  matter  in  his  answer, 
he  waived  the  objection  that  there  was  a  defect 
of  parties  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  gS  123-131;  Dec.  Dig.  8  80.»] 

8.  Pabtrebship  (t  5*)  —  Eleuxnis  —  Aobki- 

HENT  TO  SHABE  PBOFITS. 

The  absence  of  profit  sharing  is  conclusive 
that  a  partnership  does  not  exist. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  |S  16,  16;    Dec.  Dig.  i  6.»] 

7.  PABTNEBflHH'  (8  44*)— EXISTEKCE  OF  RELA- 
TION —  Shabino  Pbofits  —  Evidence— 
Pbesuitption. 

While  participation  in  the  profits  of  a  busi- 
ness raises  the  presumption  of  the  existence  of 
a  partnership,  each  presumption  may  be  rebut- 
ted by  a  showing  of  facts  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
cent.  Dig.  81  61-63 ;  Dec.  Dig.  8  44. •] 

8.  Pabtnebship  (8  5*)— Existence  of  Rei^- 
TiON— Shabinq  Pbofits. 

The  mere  fact  that  one  received  one-fourth 
of  the  net  profits  of  a  business  conducted  by 
another  did  not  of  itself  constitute  him  a  co- 
partner with  such  other  as  between  themselves. 
[Ed.  Note.— For  other  cases,  see  Partneiship, 
Cent  Dig.  88  15,  16;    Dec.  Dig.  8  5.*] 

9.  Pabtnebship  (8  17*)— Existence  of  Rela- 
tion—Intention. 

If  it  is  obvious  as  between  the  parties  that 
no  partnership  was  intended,  then  the  partner- 
ship relation  does  not  obtain  as  between  them, 
whatever  arrangements  they  may  have  had  for 
conducting  bnsiness. 

[Bd.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  8  3;  Dec.  Dig.  8  17.*1 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; Jas.  L.  Fort,  Judge. 

Action  by  Charles  H.  Sawyer  and  others 
against  L.  Burris.  Judgment  for  defendant, 
and  plalntlflTs  appeal.  Reversed  and  remand- 
ed, with  directions. 

Robt.  L.  McLaren,  Wammack  &  Welbom, 
and  Rudolph  Houck,  for  appellants.  Mosley 
&  Woody  and  E.  F.  Williamson,  for  re- 
spondent 

NORXONI,  J.  This  Is  a  suit  In  replevin. 
The  issue  was  tried  before  the  circuit  court 
without  a  Jury.  The  finding  and  judgment 
were  for  the  defendant,  and  plalntltCs  prose- 
cute the  appeal.  The  property  sought  to  be 
recovered  Is  a  number  of  sawiogs  and  a  con- 
siderable quantity  of  sawed  lumber,  which 
defendant  removed  from  plalntUfs'  millyards. 
There  Is  no  controversy  over  the  fact  that 
the  lumber  and  sawiogs  belonged  originally 
to  the  plaintiff  Sawyer.  They  were  sold, 
however,  by  the  constable  under  an  execution 
on  a  judgment  In  attachment  against  Sawyer 
at  the  suit  of  one  Price  against  him.  The  de- 
fendant purchased  at  the  execution  sale.  Aft- 
er having  purchased  the  logs  and  lumber,  de- 
fendant removed  the  same  from  plaintiffs' 
mlllyard.     Thereupon    plaintiffs    instituted 


this  suit  in  replevin  in  the  circuit  court, 
seeking  to  recover  the  logs  and  lumber  on  tbe 
theory  that  tbe  execution  sale  under  whicb 
defendant  purchased  was  of  no  avail,  for  tbe 
reason  the  judgment  in  attachment,  on  whicb 
the  execution  was  issued,  was  void. 

Tlie  pertinent  facts,  showing  such  features 
of  tlie  controversy  as  are  relevant,  are  as 
followst     Plaintifl  Sawyer,  who  resided   In 
the  city  of  St  Louis,  owned  and  operated  a 
sawmill  in  Stoddard  county.    The  mill  and 
property  were  mortgaged  to  his  coplalntiff 
herein,  but  that  is  not  Important    This  mill 
Sawyer  conducted  under  the  trade  name  of 
Mingo  Mill  &  Lumber  Co.    One  F.  N.  Price 
instituted  a  suit  by  attachment  in  the  court 
of  W.  W.  Monk,  a  justice- of  the  peace  of 
Duck  creek  township,  in  Stoddard  county, 
against  the  Mingo  Mill  &  Lumber  Co.  and 
Sawyer.    In  this  suit  a  writ  of  attachment 
was  levied  upon  the  sawiogs  and  lumber  in- 
volved in  the  present  controversy.     Upon   a 
trial  of  the  issue,  both  on  the  plea  in  abate- 
ment and  on  the  merits  in  that  suit,  the  find- 
ing and  judgment  were  for  the  plaintiff.    Aft- 
erwards tbe  justice  Issued  an  execution  on 
such  judgment,  and  placed  the  same  in  the 
hands  of  the  constable  of  Duck  creek  town- 
ship.   Acting  under  this  execution,  the  con- 
stable sold  the  sawiogs  and  lumber  thereto- 
fore attached  at  a  constable's  sale.    The  de- 
fendant, Burris,  purchased  at  this  sale,  and. 
as  before  stated,   took  possession,  and   re- 
moved tbe  logs  and  lumber  from  plaintiffs' 
mlllyard.    Plaintiff  thereupon  Instituted  this 
action  in  replevin.    To  support  bis  action  of 
replevin  plaintiff  relied  upon  the  propositloii 
tliat  the  judgment  in  the  attachment  suit 
against   him,    under    which    the   defendant 
claims  the  title  and  right  of  possession  to 
tbe  property  involved,  is  absolutely  void.    On 
this  question  the  entire  record  in  the  attach- 
ment suit  of  Price  v.  Mingo  Mill  &  Lumber 
Co.  and  all  of  the  docket  entries  to  be  found 
In  the  justice's  docket  in  that  case  were  in- 
troduced in  evidence.    It  appears  therefrom 
that  W.  W.  Monk,  the  justice  before  whom 
the  attachment  suit  was  instituted  and  tried, 
is  a  justice  of  the  peace  in  and  for  Duck 
creek   township  in   Stoddard  county,   Mo.; 
that  one  F.  N.  Price  instituted  the  attach- 
ment suit  before  him ;  that  a  writ  of  attach- 
ment was  sued  out  thereunder,  and  levied  up- 
on the  property  involved  in  this  suit    There 
is  not  a  word,  however.  In  tbe  entire  record, 
nor  to  be  found  in  the  docket  entries,  of  tbe 
justice  indicating  that  the  property  attached 
was  situate  at  the  time  of  the  institution  of 
the  suit,  or  at  any  other  time  for  that  mat- 
ter, in  either  Duck  creek  township  or  in  a 
township    adjoining    thereto    in    Stoddard 
county. 

The  fact  relied  upon  to  confer  Jurisdiction 
on  tbe  justice  In  the  attachment  suit  is  tbe 
locus  in  quo  of  the  property.  Our  statute 
(section  3840,  Rev.  St  1889  [Ann.  St  1906. 
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p.  2130])  proTldea  that:  "Every  action  by  at- 
tachment shall  be  brought  before  a  Justice 
of  the  township  wherein  the  property,  credits 
or  effects  of  the  defendants,  or  either  of 
them,  may  be  found,  or  in  any  adjoining 
township  thereto,  or  in  the  township  wherein 
the  defendant  resides,  or  in  any  adjoining 
township  thereto."  The  rule  of  law  is  well 
established  to  the  effect  that  inferior  tribu- 
nals not  proceeding  according  to  the  course 
of  the  common  law  are  confined  strictly  to 
the  authority  given  them  by  the  statutes,  and 
the  grounds  of  the  Jurisdiction  of  such  tribu- 
nals must  appear  affirmatively  on  the  face 
of  their  proceedings.  State  v.  Metzger,  26 
Mo.  65.  It  is  certain  that  courts  of  the  Jus- 
tice of  the  peace  In  this  state  are  of  inferior 
and  limited  Jurisdiction,  and  when  dealing 
with  matters  of  attachment  under  our  stat- 
ute such  courts  do  not  proceed  in  accordance 
with  the  course  of  the  common  law,  but,  on 
the  contrary,  proceed  under  and  by  virtue  of 
the  statute  solely,  for  the  reason  that  the 
statute  alone  confers  the  remedy  by  attacl^ 
ment. 

In  keeping  with  the  general  principle  stat- 
ea  onr  Supreme  Court,  in  State  v.  Metzger, 
26  Mo.  65,  declared  a  Judgment  of  conviction, 
entered  by  a  Justice  of  the  peace  for  assault 
and  battery,  to  be  absolutely  void;  it  falling 
to  appear  affirmatively  from  any  portion  of 
the  record  that  the  offense  was  committed 
within  the  county  with  the  boundaries  of 
which  the  Jurisdiction  of  the  Justice  of  the 
peace  was  concurrent  Our  statute  (section 
3839,  Rev.  St.  1899  [Ann.  St.  1906,  p.  2128]), 
touching  the  Jurisdiction  of  a  Justice  of  the 
peace  over  actions  for  killing  stock  by  rail- 
road companies,  requires  such  actions  as  are 
cognizable  in  that  court  to  be  instituted  In 
the  township  where  the  injury  happened,  or 
In  any  township  adjoining  thereto.  Under 
this  grant  of  Jurisdiction  in  respect  of  these 
matters  our  Supreme  Court  has  held  that 
the  fact  the  animal  was  killed  within  the 
township  of  the  justice  of  the  peace  or  the 
adjoining  township  is  Jurisdictional,  and  that, 
inasmuch  as  such  court  is  of  limited  and  in- 
ferior jurisdiction,  the  facts  conferring  Juris- 
diction upon  It  to  proceed  must  affirmatively 
appear  on  the  face  of  the  record  in  the  pro- 
ceeding; otherwise  the  Judgment  wUl  be  void. 
Hansberger  v.  Pacific  Ry.  Co.,  43  Mo.  196; 
Haggard  t.  Railroad,  63  Mo.  302.  The  same 
doctrine  has  been  declared  by  this  court 
touching  the  court  of  a  Justice  of  the  peace 
and  a  proceeding  therein  under  the  statute 
with  respect  to  the  enforcement  of  an  agist- 
er's Hen.  The  doctrine  asserted  in  that  case 
is  that  the  court  of  a  Justice  of  the  peace  is 
of  Inferior  and  limited  Jurisdiction,  and  in 
a  proceeding  under  the  statute  wth  respect 
to  the  enforcement  of  an  agister's  lien,  It 
proceeds  by  virtue  of  the  statute  only,  and 
not  In  accordance  with  the  course  of  the  com- 
mon law.  Under  such  circumstances  all  of 
the  facts  conferring  Jurisdiction  upon  the 
court  to  proceed  and  give  Judgment  therein 


must  appear  affirmatively  on  the  face  of  the 
record.  Patchen  v.  Durrett,  116  Mo.  App 
437,  92  S.  W.  721. 

When,  as  in  this  case,  the  situs  of  the  prop- 
erty is  the  fact  relied  upon  to  confer  Juris 
diction  upon  the  Justice  of  the  peace  to  en- 
tertain and  enforce  an  attachment  under  our 
statute,  the  same  doctrine  lias  been  several 
times  declared  in  respect  of  that  matter. 
That  the  doctrine  of  the  cases  above  referred 
to  is  relevant  as  well  to  proceedings  by  at- 
tachment before  a  Justice  of  the  peace  is 
said  to  be  clear.  The  material  facts  which 
invoke  its  application  are  that  the  Justice's 
court  is  of  limited  and  Inferior  Jurisdiction, 
and  that  in  respect  of  attachments  it  does 
not  proceed  according  to  the  course  of  the 
common  law,  but  on  the  contrary,  proceeds 
under  the  statute  solely.  In  sudi  circum- 
stances, if  the  situs  of  the  property  is  relied 
upon  for  the  purpose  of  conferring  Jurisdic- 
tion upon  the  Justice,  this  fact  is  jurisdic- 
tional, and  it  is  not  sufficient  that  such  fact 
actually  exists,  but  it  must  affirmatively  ap- 
pear on  the  face  of  the  record  In  such  pro- 
ceedings. That  is  to  say,  such  facts,  aside 
from  being  lodged  In  the  case  by  proof,  must 
appear  affirmatively  on  the  face  of  the  rec- 
ord. Jt  must  appear  that  the  property  of 
the  defendant  attached  was  found  in  the 
township  in  which  the  suit  was  instituted, 
or  in  an  adjoining  township  thereto.  In  the 
absence  of  such  facts  so  appearing,  the  Judg- 
ment in  the  attachment  suit  is  void.  Roche- 
port  Bank  v.  Doak,  75  Mo.  App.  332;  Belshe 
v.  Lamp,  91  Mo.  App.  477 ;  State  ex  rel.  Cas- 
tleman  v.  Cunningham,  106  Mo.  App.  68,  79  S. 
W.  1017.  Of  course.  If  the  Judgment  is  void 
in  such  circumstances,  and  the  authorities  so 
declare,  it  Is  without  avail  even  against  a 
collateral  attack.  Indeed,  the  courts  liaye 
so  treated  such  Judgments  when  assailed  col- 
laterally, as  will  appear  by  reference  to  State 
ex  rel.  Castleman  v.  Cunningham,  106  Mo. 
App.  58,  79  S.  W.  1017,  and  Belshe  v.  Lamp, 
91  Mo.  App.  477.  It  seems,  however,  where 
the  Judgment  of  the  justice  has  been  attack- 
ed for  this  reason  in  a  direct  proceeding,  as 
by  an  appeal  therefrom,  the  courts  have  said 
the  record  may  be  amended  In  the  circuit 
court,  so  as  to  supply  such  Jurisdictional 
fact,  if  such  fact  exists.  Daniel  v.  Atkins,  66 
Mo.  App.  342;  Rocheport  Bank  v.  Doak, 
75  Mo.  App.  332.  These  rulings,  when  con- 
sidered together,  present  something  of  an 
anomaly,  for  it  results  that  when  such  Judg- 
ment is  directly  attacked,  as  by  an  appeal 
therefrom,  it  will  be  treated  as  not  absolute- 
ly void,  and  the  facts  giving  it  life  and  vigor 
may  l>e  supplied  by  amendment  to  the  record 
in  the  circuit  court  However,  when  the 
Judgment  is  attacked  In  a  collateral  proceed- 
ing, as  here — ^that  is,  when  no  appeal  there- 
from has  been  taken,  and  the  Judgment  of 
the  Justice  of  the  peace  in  the  attachment 
suit  is  relied  upon  as  the  basis  of  the  right 
asserted  by  the  party — it  will  be  treated  as 
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entirely  void  and  ineffectual  against  a  col- 
lateral attack.  State  ex  rel.  Castleman  t. 
Cunningham,  106  Mo.  App.  68,  79  8.  W. 
1017 ;  Belshe  v.  Lamp,  91  Mo.  App.  477.  Be 
this  as  it  may,  if  such  amendments  are  allow- 
able at  all,  it  Is  because  of  the  very  liberal 
statutory  provision  to  be  found  In  section 
4079,  Rev.  St  1899,  authorizing  amendments 
in  the  circuit  court  of  the  statement  of  the 
cause  of  action  or  counterclaim,  etc.,  filed 
before  the  Justice.  Under  this  section  the 
Supreme  Court  held  that  a  defective  state- 
ment of  the  cause  of  action  filed  before  the 
Justice  of  the  peace  could  be  amended  in  the 
circuit  court,  so  as  to  show  facts  which  were 
Jurisdictional.  Dowdy  v.  Wamble,  110  Mo. 
280, 19  S.  W.  489.  Upon  the  authority  of  that 
case,  this  court  afterwards  expressed  the 
opinion,  in  a  direct  proceeding  by  appeal,  that 
jurisdictional  facts  omitted  from  the  record 
of  an  attachment  proceeding  before  a  Justice 
of  the  peace  could  be  supplied  by  amendment 
in  the  circuit  court  Daniel  v.  Atkins,  66 
Mo.  App.  842.  Although  the  relevancy  of  sec- 
tion 4079,  Rev.  St  1899,  authorizing  amend- 
ments of  the  statement  of  the  cause  of  action 
%nd  counterclaim  in  the  circuit  court  under 
which  Dowdy  v.  Wamble,  110  Mo.  280,  19  S. 
W.  489,  was  decided,  may  not  be  entirely 
clear,  the  proposition  that  amendments .  may 
be  had  In  the  circuit  court  on  appeal,  so  as 
to  show  the  Jurisdictional  facts  which  are 
absent  here,  seems  to  be  established  by  the 
ruling  in  Daniel  v.  Atkins  and  Rocheport 
Bank  v.  Doak,  supra. 

It  appears  the  plaintiff  owned  and  was  in 
possession  of  the  sawlogs  and  lumber  involved 
in  this  suit,  and  that  the  defendant  took  pos- 
session thereof  under  and  by  virtue  of  bis 
purchase  at  the  execution  sale.  He  claimed  no 
other  right  thereto.  Therefore,  unless  the 
Judgment  in  attachment  on  which  the  execu- 
tion was  Issued  was  valid,  the  defendant  had 
no  right  or  title  whatever  to  the  lumber.  Of 
course  defendant's  right  in  the  first  instance 
under  the  execution  must  depend  upon  a 
valid  Judgment  to  support  the  same.  If  the 
attachment  Judgment  Is  void,  then  the  sale 
thereunder  Is  void  as  well.  State  ex  rel.  Cas- 
tleman V.  Cunningham,  106  Mo.  App.  58,  61 
79  S.  W.  1017.  The  result  is  the  defendant 
had  no  right  or  title  whatever  to  thr  prop- 
erty Involved,  and  the  Judgment  should  have 
been  given  for  the  plaintiff,  unless  another 
question  to  be  considered  should  influence 
the  matter  otherwise. 

It  Is  said  the  plaintiff  ought  not  to  recov- 
er In  this  action  because  he  is  not  the  sole 
owner  of  the  sawlogs  and  lumber  involved; 
that  is,  that  one  J.  T.  St.  Louis  is  a  partner 
therein,  and  that  St.  Louis  Is  not  a  party 
plaintiff.  The  petition  avers  plaintiffs  are 
the  owners  of  the  property  Involved.  There 
Is  nothing  whatever  stated  therein  from  which 
it  appears  J.  T.  St  Louis  is  Interested  in  the 
same  in  any  manner.  This  action  in  replevin 
originated  in  the  circuit  court  and  our  stat- 


ute (section  598.  Rev.  St  1899  [Ann.  St  1906, 
p.  624]),  prescribing  the  rule  of  practice  for 
ttiat  court  provides  that  the  defendant  may 
demur  to  the  petition  when  It  appears  there- 
from that  there  is  a  defect  of  parties  plaintiff. 
Section  602,  Rev.  St  1899  (Ann.  St  1906,  p. 
628),  provides  that  when  the  matters  enu- 
merated in  section  598  do  not  appear  upon  the 
face  of  the  petition,  the  objection  may  be  tak- 
en by  answer.  This  section  further  provides 
in  effect  that  if  no  such  objection  be  taken 
with  respect  to  a  defect  of  parties  plaintiff, 
either  by  demurrer  or  answer,  the  defendant 
shall  be  deemed  to  have  waived  the  same.  It 
is  certain  that  nothing  appears  on  the  face 
of  the  petition  with  respect  to  J.  T.  St  Louis 
having  any  interest  whatever  in  this  prop- 
erty. It  is  certain,  too,  that  the  defendant 
failed  to  refer  to  that  matter  in  any  manner 
whatever  in  his  answer.  In  such  circum- 
stances the  matter  is  waived,  and  defend- 
ant will  not  be  permitted  to  assert  any  claim 
to  the  contrary  at  this  stage  of  the  proceed- 
ing. Anderson  v.  McPlke,  41  Mo.  App.  328; 
Donahue  v.  Bragg,  49  Mo.  App.  273;  Mills 
V.  Carthage,  31  Mo.  App.  141;  Reugger  v. 
Llndenberger,  53  Mo.  364 ;  Dunn  v.  Railway, 
68  Mo.  268,  279.  However  that  may  be,  it  ap- 
pears conclusively  from  the  record  that  the 
partnership  relation  did  not  exist  Inter  sese 
between  the  plaintiff  Sawyer  and  J.  T.  St 
Liouls.  Sawyer  himself  testified  that  he  was 
the  sole  owner  of  the  sawlogs  and  lumber  in- 
volved, subject  only  to  the  rights  of  his  co- 
plalnttff,  who  has  a  mortgage  thereon,  and 
that  J.  T.  St.  Louis  had  no  Interest  whatever 
in  the  property  Involved.  Plaintiff's  testimo- 
ny Is  to  the  effect  that  St.  Louis  was  his 
manager  and  superintendent  at  the  mill,  and 
as  compensation  for  bis  services,  received 
one-fourth  of  the  net  profits  of  the  business. 
St.  Louis  himself,  a  witness,  did  not  claim 
any  interest  whatever  in  the  sawlogs  and 
lumber  involved.  The  written  contract  be- 
tween plaintiff  Sawyer  and  J.  T.  St  Louis 
Introduced  in  evidence  shows  that  St  Louis 
was  acting  as  general  manager  and  super- 
intendent of  the  mill  for  plaintiff,  and  that 
he  was  to  receive  one-fourth  of  the  net  prof- 
Its  from  the  mill  and  logging  interests.  Now 
It  is  very  true  that  an  agreement  to  share 
profits  is  an  essential  element  in  every  part- 
nership, and  that  the  absence  of  profit  shar- 
ing Is  conclusive  that  a  partnership  does  not 
exist  Melnhart  v.  Draper,  133  Mo.  App.  50, 
112  S.  W.  709.  It  is  very  true,  also,  that  the 
participation  in  the  profits  of  a  business  rais- 
es the  presumption  of  the  existence  of  a  part- 
nership. However,  this  presumption  is  not 
conclusive.  It  may  be  rebutted  by  a  show- 
ing of  fact  to  the  contrary.  Torbert  v.  Jeff- 
rey, 161  Mo.  645,  61  S.  W.  823.  Now  we  are 
not  concerned  here  with  what  may  be  suffi- 
cient to  constitute  individuals  partners  In 
business  when  viewed  from  the  standpoint 
of  a  third  party  who  has  treated  with  thena. 
relying  upon  that  relation,  but  on  the  con- 
trary, the  precise  Question  for  decision'  re- 
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lates  to  a  partnerahlp  inter  sese.  That  is,  un- 
less It  appears  that  plaintiff  Sawyer  and  J. 
T.  St  Louis  were  actually  partners  between 
themaelves  in  the  property  Involved,  this  ac- 
tion could  properly  be  maintained  in  the 
name  of  the  present  plaintiffs;  that  is,  in 
the  name  ot  plaintiff  Sawyer  and  bis  coplain- 
tlff,  tlie  mortgagee,  even  U  the  question  were 
properly  raised  by  the  answer.  The  mere 
fact  that  J.  T.  St  Louis  received  one-fourth 
of  the  net  profits  of  the  mill  and  logging  busi- 
ness in  and  of  itself  did  not  constitute  blm  a 
copartner  with  plaintiff  Sawyer,  as  between 
themselves.  Men  are  frequently  employed  by 
others  on  such  a  basis,  and  it  is  certain  that 
such  an  arrangement  alone  is  not  sufficient 
to  constitute  them  partners,  although  it  may 
afford  a  presumption  to  that  effect  Nugent 
T.  Armour  Packing  Co.,  208  Mo.  480,  106  S. 
W.  648.  Indeed,  the  relation  of  partnership 
lies  in  contract  and  is  to  be  determined  al- 
ways as  between  the  alleged  partners  by  ref- 
erence to  the  matter  of  Intention.  If  it  is  ob- 
vlom  as  between  the  parties  that  no  part- 
nership was  intended,  then  the  partnership 
relation  does  not  obtain  as  between  them, 
wbatever  arrangements  they  may  have  had 
for  conducting  the  business.  McDonald  v. 
Matney,  82  Mo.  858;  Nugent  v.  Armour  Pack- 
ing Co..  208  Mo.  480.  106  S.  W.  648.  It  is  en- 
tirely clear  from  tlie  facts  appearing  in  this 
record  that  the  partnership  relations  did  not 
exist  between  plaintiff  Sawyer  and  J.  T.  St 
Louis.  The  intention  of  the  parties  to  the 
contrary  Is  clearly  expressed  In  the  written 
contract  between  them,  to  the  effect  that  St 
Louis  was  to  serve  Sawyer  as  general  mana- 
ger and  superintendent  for  a  compensation 
of  one-fourth  of  the  net  profits  of  the  busi- 
ness. 

The  judgment  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  make  a  finding  and  judgment  for 
plaintiffs  according  to  law.    It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  GOODE,  J.,  concur. 


DICKMANN  V.  HESPOS. 
(St  Louis  Court  of  Appeals.    Missouri.    July 

1.  Afpkai.  awd  Ebbob  a  933*)— Pbmumption. 
Every  presumption  is  to  be  indulged  in  fa- 
vor of  an  order  granting  a  new  trial,  without 
the  ground  therefor  bemg  assigned  of  record 
as  directed  by  Rev.  St.  1890,  {  801  (Ann.  St 
1906,  p.  764),  so  that,  being  authorized  on  any 
of  the  gronnds  of  the  motion,  it  will  be  sus- 
tained. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }  3772;  Dea  Dig.  {  933.*] 

2l  Appbai,  and  Ebbob  (I  933*)— Review— Ob- 
DEB  FOB  New  Tbial. 

There  being  substantial  evidence  to  support 
a  theory  of  the  case  contrary  to  the  verdict,  the 
Older  granting  a  new  trial  generally,  and  so 
presnmptively    on    the    ground    of   the   motion 


that  the  verdict  was  against  the  weight  of  evi- 
dence, will  be  sostalneo. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8776;   Dec.  Dig.  1  933.*] 

Appeal  from  St  Louis  Circuit  Court;  Jas. 
B.  Witbrow,  Judge. 

Action   by   Joseph   F.    Dlckmann   against     , 
Louis  H.  Hespos.    From  an  order  granting  a 
new  trial,  plaintiff  appeals.    Afirmed. 

Edward  N.  Robinson  and  James  G.  Shaner, 
for  appellant  Sterling  P.  Bond,  for  respond- 
ent 

NORTONI,  J.  In  this  action  plaintiff,  a 
real  estate  agent,  seeks  to  recover  commis- 
sions alleged  to  have  accrued  to  him  on  ac- 
count of  real  estate  sold.  On  a  trial  before 
the  jury  In  the  circuit  .court,  plaintiff  re- 
covered. Afterwards  the  court  sustained  de- 
fendant's motion  and  granted  a  new  trial. 
Plaintiff  prosecutes  the  appeal  from  the  or- 
der of  the  court  granting  the  new  trial. 

The  evidence  is  more  or  less  conflicting 
on  the  material  issues  involved.  Indeed, 
there  Is  a  substantial  proof  in  the  record 
tending  to  support  the  defendant's  theory 
that  the  plaintiff  has  no  claim  whatever 
against  him.  Although  our  statute  (section 
801,  Rev.  St  1899  [Ann.  St  1906,  p.  764]) 
directs  the  court  to  enter  of  record  the 
grounds  on  which  every  new  trial  is  granted, 
this  rule  was  not  observed  in  the  present 
instance.  The  fact  is,  the  court  merely  sus- 
tained defendant's  motion  to  that  effect  and 
granted  a  new  trial  thereon.  For  aught  we 
know.  It  was  of  opinion  that  each  and  every 
ground  assigned  in  the  motion  therefor  was 
well  taken.  It  is  the  rule,  where  the  appeal 
is  from  an  order  granting  a  new  trial,  and 
the  court  has  sustained  a  motion  therefor 
and  granted  a  new  trial  without  assigning 
a  reason  of  record,  to  indulge  every  presump- 
tion in  favor  of  the  action  of  the  court  in 
that  behalf.  Therefore,  if  the  action  of  the 
court  in  granting  a  new  trial  may  be  sus- 
tained upon  any  of  the  grounds  alleged  in 
the  motion,  the  judgment  should  not  be  re- 
versed. First  Nat  Bank  v.  Wood,  124  Mo. 
72,  27  8.  W.  654;  Hewitt  v.  Steele,  118  Mo. 
403,  24  S.  W.  440.  Among  others,  one  of 
the  grounds  set  forth  in  the  motion  for  new 
trial,  and  upon  which  the  new  trial  was 
urged,  is  that  "because  the  verdict  Is  against 
the  weight  of  the  evidence."  Now,  by  sus- 
taining this  motion  and  granting  the  new 
trial  thereon,  without  assigning  any  special 
reason  therefor,  the  trial  court  a£9rmed  that 
in  its  opinion  the  verdict  of  the  Jury  was 
against  the  weight  of  the  evidence  in  the 
case.  The  law  affixes  the  duty  upon  the 
trial  court  to  supervise  the  verdict  of  the 
jury.  It  is  the  peculiar  function  of  that 
tribunal  to  pass  upon  and  decide  as  to 
whether  or  not  the  verdict  is  supported  by, 
or  contrary  to,  the  evidence.  That  the  action 
of  the  trial  judge,  in  passing  upon  the  weight 
of  the  evidence  after  the  verdict  is  rendered^ 
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is  one  of  tbe  matters  within  bis  Judicial  dis- 
cretion, is  a  proposition  too  well  established 
to  require  discussion.  First  Nat  Bank  ▼. 
Wood,  124  Mo.  72,  27  S.  W.  554;  State  ex 
rel.  Stewart  v.  Todd,  92  Mo.  App.  1;  Secrist 
V.  Eubank,  104  Mo.  App.  113,  78  8.  W.  815. 
It  has  been  many  times  decided  in  this  state 
that  the  discretion  of  the  trial  Judge  in 
thus  supervising  the  verdict  by  either  sus- 
taining or  overruling  the  motion  for  new 
trial,  on  the  ground  that  it  is  either  support- 
ed by  or  is  against  the  weight  of  the  evi- 
dence, will  not  be  reviewed  by  the  appellate 
court,  unless  it  appears  the  discretion  of  the 
court  has  been  abused  or  exercised  In  an 
arbitrary  manner.  Indeed,  where  the  ver- 
dict is  set  aside,  as  in  this  case,  for  tbe 
reason  that  in  the  opinion  of  tbe  court  it 
is  contrary  to  the  weight  of  the  evidence, 
the  Judgment  should  always  be  a£9rmed,  if 
there  is  substantial  evidence  in  the  record 
tending  to  establish  a  theory  of  the  case 
contrary  to  the  verdict.  First  Nat  Bank  v. 
Wood,  124  Mo.  72,  76,  77,  27  S.  W.  554; 
Secrist  V.  Eubank,  104  Mo.  App.  113.  78  S.  W. 
315;  Iron  Mountafn  Bank  v.  Armstrong,  92 
Mo.  265,  280,  4  S.  W.  720;  State  ex  rel. 
Stewart  v.  Todd,  92  Mo.  App.  1;  Thompson 
V.  Met  Street  Railway,  140  Mo.  125,  41  S.  W. 
454;  Taylor  v.  Kansas  City,  etc.,  Ry.  Co., 
163  Mo.  183,  63  S.  W.  375. 

We  find  the  evidence  In  the  record  to  be 
more  or  less  conflicting.  As  stated  before, 
there  is  substantial  proof  tending  to  support 
the  theory  of  the  case  presented  by  the  de- 
fendant It  is  obvious  that  the  court  did 
not  abuse  its  discretion  In  granting  the  new 
trial,  and  the  Judgment,  therefore,  should  be 
affirmed. 

It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  GOODB,  J.,  con- 
cur. 


HILLBRBBAND  ▼.  MAT  MERCANTILE 

CO. 

(St  Louis  Court  of  Appeals.    Missouri.     July 

1.  Neglioekck  (I  23*)— Dangerous  Pbbmises 
— Chiloben.  j    ^    ,.       ^u        I, 

Though  leavmg  uncovered  the  box  tnrongn 
which  ran  the  hand  rail  of  a  moving  stairway 
io  a  store  was  not  dangerous  to  adults,  a  three 
year  old  child,  who,  while  in  the  store  with  her 
mother,  got  her  hand  Into  the  opening,  waa  enti- 
tled to  recover  of  the  proprietor  for  the  Injury, 
if  leaving  the  hole  uncovered  was  an  omission 
by  it  of  Its  duty  to  use  ordinary  care  to  have 
its  premises  reasonably  sate  as  a  place  where 
children  were  expected  to  come,  depending  on 
whether  the  opening  and  the  rail  runnine  in  it 
were  dangerous  to  a  child  who  meddled  with 
them,  and  so  likely  to  excite  the  curiosity  of 
children  and  induce  them  to  meddle  that  a  per- 
son of  ordinary  prudence  would  have  anticipated 
and  guarded  against  the  risk;  and  this  even 
if  the  child  would  have  to  stoop  to  get  her 
band  into  the  hole. 

TEd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  33,  34;   Dec.  Dig.  S  23.*] 


2.  Neolioence  ((   184*)— KVIDENOT— Cojotos 
ElfOWLEDOE. 

The  Jury  from  common  knowledge  of  the 
nature  of  children  without  any  evidence  that 
other  diildren  bad  been  so  allured  could  find 
that  an  opening  in  a  box  and  a  hand  rail  of  a 
moving  stairway  in  a  store  passing  through  it 
were  Ukeiy  to  excite  a  child's  curiosity,  and  in- 
duce it  to  put  Its  hand  thereto^  so  that,  being 
dangerous,  it  was  the  propnetot's  duty  to 
guard  it 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  i  134.»] 

3.  Negligence  (f  85*)— Conteibdtobt  Neg- 

UOENCB— CHZLnBEN. 

Where  the  negligence  is  leaving  uncovered, 
an  opening  into  which  a  child  got  its  hand,  re- 
sulting in  injury,  it  Is  immaterial  whether  it  in- 
tentionally or  accidentally  got  its  Iiand  therein, 
it  being  only  three  years  old,  and  so  incapable 
of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S§  121-129 ;  Dec  Dig.  i  85.»J 

4.  Negligence  (J  17*)— Evidence. 

That  the  moving  stairway  in  defendant's 
store  was  of  the  usual  pattern  is  immaterial  on 
the  question  of  its  liabUity  to  plaintiff,  a  child 
three  years  old  who  got  her  hand  into  tbe  open- 
ing of  tbe  box  into  which  tbe  hand  rail  ran,  the 
negligence  charged  being  the  leaving  of  such 
opening  uncovered  and  the  evidence  that  sucdi 
openings  in  well-managed  establishments  were 
usually  screened. 

[Eid.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  22;   Dec.  Dig.  {  17.»] 

5.  Damages   (J   208*)— Fctube   Suffebikg— 
Evidence. 

Leaving  to  the  Jury  the  question  whether 
plaintiff,  three  years  old  at  the  time  of  tbe  in- 
Jury  to  her  hand,  would  endure  future  pain  or 
suffering  therefrom,  was  justified  by  testimony 
that  even  to  the  time  of  the  trial,  when  an  arti- 
cle was  put  in  the  hand,  she  would  act  like  she 
was  hurt,  and  transfer  the  article  to  the  other 
hand,  and  that  she  had  acted  ever  since  the  in- 
jury as  if  she  was  suffering. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  }  208.*] 

6.  Damages  (8  131*)— Pkbsonai.  Iimdht- Ex- 
cessive Damages. 

A  verdict  of  $700  for  Injury  to  a  hand  of  a 
child  not  involving  the  bones  or  ligaments,  but 
an  extensive  superficial  laceration,  causing  se- 
vere pain  for  weeks,  and  so  affecting  the  hand 
as  to  change  the  child  from  a  normal  right- 
handed  one  to  a  left-handed  one,  and  requiring 
portions  of  the  skin  or  flesh  to  be  cut  away, 
and  treatment  by  a  physician  for  four  week^ 
during  the  daily  dressing  of  which  she  would 
scream  loudly  from  pain,  she  having  little  use 
of  the  hand  at  the  time  of  the  trial  and  acting 
as  though  It  hurt  her,  was  not  so  unreasonable 
as  to  require  interference. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  857-371;    Dec.  Dig.  {  131.»] 

Appeal  from  St.  Louis  Circuit  Court;  Vir- 
gil Rule,  Judge. 

Action  by  Dorothy  Hlllerbrand  against  tbe 
May  Mercantile  Company.  Judgment  for 
plaintiff.     Defendant  appeals.     Affirmed. 

Jones,  Jones,  Hocker  &  Davis,  for  appel- 
lant Christian  F.  Schneider  and  Kurt  Von 
Beppert  for  respondent. 

GOODE,  J.  This  action  was  instituted  to 
recover  damages  for  an  Injury  to  the  plaiii- 
tift,  a  minor  suing  by  next  friend.  Defend- 
ant conducts  a  large  retail  department  storo 
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several  stories  high  In  the  city  of  St  Lonls. 
One  of  the  means  provided  for  patrons  to 
pass  between  the  first  and  second  floors  Is  a 
moving  stairway  or  escalador.  This  device 
conslBtB  of  two  flights  of  stairs  of  easy  slope, 
extending  parallel  to  each  other  from  the 
first  to  the  second  floor,  kept  in  motion  by 
machinery,  one  ascending  as  the  other  de- 
scends, and  transporting  passengers  from 
one  floor  to  the  other.  The  banisters  or 
band  rails  on  either  side  of  the  stairs  move 
as  the  stairs  do,  and  are  composed  of  a  rub- 
ber casing  aronnd  an  endless  Interior  chain. 
On  the  first  floor  these  hand  rails  and  the 
endless  chains  they  cover  run  into  boxes 
some  six  or  eight  inches  square,  and  pro- 
jecting above  the  surface  of  the  floor  from 
six  Inches  to  a  foot.  Inside  the  boxes  the 
chains  and  their  rubber  coverings  run  over 
sprocket  wheels,  and  then  up  again  to  the 
second  story.  There  is  evidence  to  prove 
the  top  of  one  of  these  boxes  was  open  at 
the  time  of  the  accident  in  question,  and 
that  the  aperture  was  large  enough  for  a 
(nt>wn  person's  two  hands  to  be  inserted. 
One  day  plaintiff,  who  was  then  a  child  three 
years  old,  was  taken  by  her  mother  to  de- 
fendant's establishment,  and  while  the  moth- 
er was  engaged  in  making  a  purchase  in 
close  proximity  to  the  foot  of  the  descending 
stairway  in  some  way  plaintiff's  right  hand 
became  inserted  In  the  box  Into  which  a 
hand  rati  descended,  was  clamped  by  the 
band  rail,  and  gradually  drawn  farther  into 
the  opening,  and,  before  It  could  be  ex- 
trlcate'd.  her  hand  and  arm  were  severely 
lacerated.  No  witness  saw  the  child's  hand 
get  In  the  opening,  as  attention  was  first  di- 
rected to  her  plight  by  her  screams.  Some 
moments  elapsed  before  the  machinery  could 
be  stopped  and  her  arm  drawn  out,  and 
meanwhile  the  arm  was  pulled  In  farther  as 
the  rail  continued  to  revolve.  After  de- 
scribing the  construction  of  the  stairway, 
the  petition  alleges  defendant  knew,  or  by 
the  exercise  of  ordinary  care  would  have 
known,  the  public,  including  the  child,  might 
visit  tiieir  store  and  ride  on  the  stairway, 
knew  the  stairs  were  alluring  to  children. 
and  particularly  that  the  opening  In  the  box 
was  likely  to  attract  them,  and  Induce  them 
to  pnt  their  hands  In  the  hole  where  the  rail 
was  running;  that  nevertheless  defendant 
carelessly  failed  to  cover  the  opening  and 
allowed  it  to  remain  unguarded;  that  tlie 
plalntflTs  tight  hand  was  caught  suddenly  In 
said  hole  between  the  box  and  the  belt  used 
in  propelling  the  stairway,  and  her  hand  was 
thereby  torn  and  lacerated,  causing  her  great 
and  excruciating  pain  of  both  body  and 
mind,  and  mangling  her  so  she  was  crippled 
permanently.  The  damages  demanded  were 
$4,500.  Defendant  answered  by  a  general 
denial. 

The  main  Instruction  given  for  plaintiff  re- 
quired the  Jury  to  find  in  addition  to  certain 
nndlsputed  facts  as  follows:  The  moving 
stairway  socldeiily  caugbt.  pUlntifrs  right 


band;  that  said  hand  was  caught  by  the 
belt  in  propelling  the  stairway,  and  was 
drawn  through  the  hole  in  the  frame  of  it, 
and  thereby  Injured;  that  plaintiff  was 
about  three  years  old  at  the  time;  that  the 
stairway  was  attractive  to  children  as  de- 
fendant knew,  or  by  ordinary  care  would 
have  known,  and  that  children  were  apt  to 
put  their  hands  into  the  hole  or  opening,  and 
be  Injured;  that  defendant  failed  to  cover  or 
guard  the  hole,  and  therein  f&iled  to  exercise 
ordinary  care  for  the  safety  of  persons  law- 
fully about  the  stairway,  and  plaintiff's  In- 
juries were  thereby  caused.  If  the  finding 
was  for  plaintiff,  damages  were  authorized 
to  compensate  her  reasonably  for  the  pain  of 
body  and  mind  she  had  suffered  since  the 
injury,  and  for  such  pain  and  suffering  as 
the  Jury  might  believe  from  the  evidence  she 
would  endure  in  the  future.  For  defendant 
the  court  Instructed  that  If  the  Jury  believed 
the  hole  In  which  plaintiff  put  her  hand  was 
necessary  to  permit  the  passage  of  the  hand 
rail  or  banister,  and  was  the  usual  and  ordi- 
nary opening  maintained  by  persons  who  ex- 
ercised ordinary  care,  through  which  hand 
rails  like  the  one  mentioned  in  the  evidence 
ran,  and  such  an  opening  was  In  general  use, 
the  verdict  should  be  for  the  defendant;  that 
defendant  was  not  liable  for  plaintiff's  In- 
Jury  if  It  resulted  from  a  cause  which  de- 
fendant by  the  exercise  of  ordinary  care 
would  not  reasonably  anticipate,  and,  if  the 
Jury  found  defendant  could  not  reasonably 
have  anticipated  the  Injury  by  the  exercise 
of  ordinary  care,  the  verdict  should  be  In  its 
favor.  The  last  two  Instructions  were  in  the 
form  requested  by  defendant,  except  slight 
and  immaterial  changes.  The  court  also  in- 
structed that.  If  the  Jury  believe  the  escala- 
dor and  its  appliances  were  constructed  in 
the  usual  and  ordinary  way  and  guarded  so 
far  as  practicable,  defendant  was  not  guilty 
of  any  negligence,  and  the  verdict  must  be 
for  It  An  instruction  was  given  correctly 
defining  negligence  and  ordinary  oare,  and 
also  an  accurate  Instruction  regarding  the 
credibility  of  witnesses,  and  how  their  tes- 
timony should  be  weighed.  A  request  to  di- 
rect a  verdict  in  defendant's  favor  was  re- 
fused, and  one  was  returned  for  plaintiff  in 
which  her  damages  were  assessed  at  $700. 
Judgment  having  been  entered  accordingly, 
defendant  appealed  and  assigns  as  errors 
that  the  verdict  is  excessive,  should  have 
been  for  defendant,  instead  of  plaintiff,  and 
wrong  rulings  <m  the  request  for  instruc- 
tions. 

1.  Plaintiff  was  entitled  to  recover  if  leav- 
ing uncovered  the  hole  in  the  box  wherein 
the  hand  rail  ran  was  an  omission  by  de- 
fendant of  its  duty  to  use  ordinary  care  to 
have  its  premises  reasonably  safe  as  a  place 
where  children  were  expected  to  come. 
Wbether  or  not  defendant  discharged  its 
duty  in  this  regard  depends  upon  whether 
the  aperture  and .  the  -rail  running  into  it 
were:dangerou8  to  a  child,  who  meddled  with 
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tbem,  and  so  likely  to  excite  the  curioelty  of 
children  and  Induce  them  to  meddle  that  a 
person  of  ordinary  prudence  would  have 
anticipated  and  guarded  against  the  risk. 
The  contrivance  was  not  unreasonably  dan- 
gerous, If  dangerous  at  all,  to  persons  of 
full  discretion,  and  counsel  for  defendant 
say  it  was  not  to  children  In  its  ordinary 
operation,  and  that  there  was  no  evidence  it 
tended  to  attract  them  into  playing  with  it 
It  is  true  no  testimony  was  given  that  other 
children  bad  been  allured  by  the  stairway 
or  the  rail  mnnlng  into  the  box;  but  the 
Jur}'  might  say  from  their  knowledge  of  the 
instincts  of  childhood  that  the  construction 
and  movement  of  the  machinery  was  likely 
to  excite  a  small  child's  curiosity,  and  al- 
lure it  into  thrusting  its  band  into  the  box, 
or  into  laying  its  hand  on  the  banister  and 
permitting  it  to  be  carried  In  by  the  banis- 
ter's motion — ^mlght  say,  too,  the  opening  was 
a  place  of  danger  for  an  inserted  hand.  An 
expert  witness  introduced  by  defendant  said 
a  person's  hand  might  get  into  the  hole,  but 
could  only  do  so  if  the  person  stooped.  No 
doubt  a  grown  person  would  need  to  bend 
down  to  thrust  his  hand  Into  the  box,  and 
muybe  a  child  of  three  years  of  age  would 
need  to  do  this.  That  matter  is  unimpor- 
tant; for,  considering  the  ways  of  children, 
we  hold  it  was  so  likely  some  child  would 
be  attracted  into  playing  with  the  rail  and 
getting  its  hand  caught  in  the  hole  as  to 
render  the  question  of  whether  defendant 
should  have  anticipated  such  an  Incident 
one  for  the  Jnry.  The  notion  that  because  it 
wa.s  not  proved  other  children  had  been  al- 
lured by  the  contrivance  the  jury  had  no 
evidence  from  which  to  infer  the  likelihood 
of  such  an  occurrence  Is  unsound.  By  that 
reasoning,  if  the  first  child  who  visited  the 
machinery  got  hurt,  then  no  matter  bow' 
dangerous  the  device  was,  there  could  be  no 
recovery  because  it  would  be  impossible  to 
prove  children  had  been  attracted  before. 
In  our  judgment  common  knowledge  of  the 
nature  of  children  sufficed  as  evidence  for 
the  jury  that  due  care  was  omitted  in  fail- 
ing to  cover  the  box.  Some  of  the  testimony 
tended  to  prove  the  aperture  was  a  foot 
above  the  floor,  and,  if  this  was  true,  a  small 
child  would  not  have  to  stoop  much  to  put 
its  hand  in  the  box.  -  The  gravamen  of  the 
petition  is  negligence  In  falling  to  screen  or 
guard  the  opening,  and  it  is  immaterial 
whether  plaintifF  intentionally  thrust  her 
hand  in  the  box  or  got  it  in  accidentally,  for 
she  was  too  young  to  be  guilty  of  contribu- 
tory negligence.  Proprietors  of  premises 
who  Invite  children  on  them  must  use  care 
to  keep  them  reasonably  safe,  not  omitting 
precautions  against  Injury  from  childish  im- 
pulses. Nagel  v.  Railroad,  76  Mo.  653,  42 
Am.  Rep.  418;  1  Beven,  Neg.  (3d  Ed.)  p.  161 
et  seq.;  1  Thompson,  Comm.  on  Neg.  U  1024- 
lOSl,  inclusive,  and  citations.  When  extend- 
ed in  favor  of  trespassing  children,  the  rule 
has  been  criticised  on  the  ground  that  the 


proprietor  is  under  no  doty  to  keep  his  prejn~ 
ises  safe  for  trespassers,  whethw  tbey   be 
children  or  adults.    This  criticism  does  not 
concern  us  in  the  present  case,  as  plalntUt 
was  in  the  store  by  Invitation,  and  it  Is  un- 
questioned law  that  a  person  who  Invitee 
children  on  his  property  is  liable  if  be  has 
not  used  due  care  to  provide  for  their  safe- 
ty.   As  a  standard  treatise  says:    "In  sucli  an 
instance  the  rule  is  clear  because  tite  child 
is  not  a  trespasser,  but  the  owner  of  tbe 
property,  by  Inviting  him  to  come  on  tlie 
premises,  has  assumed  the  duty  of  exercis- 
ing reasonable  care  to  the  end  that  be  sus- 
tain no  Injury  in  consequence  of  dangerous 
pitfalls,  attractive  nuisances,  or  the  like." 
1  Thompson,  Neg.  |  1050.    This  doctrine  Is 
but  one  phase  of  the  wider  doctrine  that  an 
owner  must  keep  his  premises  reasonably 
safe  for  the  use  of  people  whom  he  invites 
to  come  on  them — an  application  of  tbe  gen- 
eral doctrine  with  special  reference  to  the 
nature  of  children,  and  in  accordance  with 
the  principle  that  what  constitutes  due  care 
in  a  given  instance  depends  on  the  degree 
of  danger   to   be   apprehended.     Bowen   v. 
Railroad  Co.,  96  Mo.  268,  8  S.  W.  230;  Quirk 
V.  Elevator  Co..  126  Mo.  279,  28  S.  W.  1080. 
Because  children  are  more  heedless  and  have 
less  discretion  and  capacity  to  avoid  dangler 
than  adults,  more  care  must  be  exercised  by 
others  for  their  safety.    This  rule  was  de- 
clared in  another  aspect,  but  without  weak- 
ening the  decision  as  an  authority  applicable 
to  the  present  case,  in  Boland  ▼.  Railway 
Co.,  36  Mo.  484,  wherein  our  Supreme  Court, 
speaking  through   Judge   Wagner,   said   it 
would  be  unjust  to  require  of  a  child  with 
little  capacity  and  discretion  the  same  pre- 
caution and  prudence  which  reasonably  may 
be  expected  of  older  persons,  and  therefore 
one  using  dangerous  instruments,  machinery, 
or  vehicles,  when  be  knows  infants,  idiots, 
or  others  of  imperfect  discretion  are  in  close 
proximity  is  compelled  to  use  a  degree  of 
caution,  skill,  and  diligence  not  required  of 
him  in  the  case  of  mature  persons. 

2.  We  agree  the  testimony  shows  the  stair- 
way in  defendant's  establishment  was  simi- 
lar to  ^ose  in  general  use,  but  this  circum- 
stance does  not  exonerate  defendant  The 
complaint  is  not  of  the  pattern  or  kind  of 
stairway  or  that  it  or  its  appliances  were 
needlessly  dangerous  If  arranged  and  operat- 
ed in  a  proper  manner,  but  that  the  opening 
of  the  box  into  which  the  handrail  revolved 
was  left  uncovered  when,  oat  of  proper  re- 
gard for  the  safety  of  children,  it  should 
have  been  covered.  Instead  of  the  evidence 
showing  it  was  usual  in  well-managed  es- 
tablisbmenfs  to  leave  the  box  open,  defend- 
ant's own  witnesses  testified  the  other  way, 
and  that  these  openings,  and  indeed  the  very 
one  in  which  plaintifF  was  hurt  were  usual- 
ly screened  by  a  wire  ganse  which  aidrcled 
the  hand  rail  without  quite  touching  it,  the 
purpose  being  to  prevent  anything  getting 
into  the  opening — "dirt,  baadkerchleli,  am- 
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brellas,"  etc.  As  to  whether  there  was  any 
screen  orer  the  aperture  the  day  of  the  ac- 
cident, or,  If  not,  when  It  had  been  removed, 
or  pushed  down  so  as  to  be  Ineffective,  or 
whether  plaintiff  herself  pressed  It  down, 
the  evidence  would  support  different  infei> 
encee.  One  of  the  employes  In  the  store  tes- 
tified the  wire  gauze  had  been  torn,  but  he 
did  not  know  whether  this  happened  before 
or  after  the  accident  It  was  clear  defendant 
was  not  entitled  to  a  verdict  as  a  matter  of 
law  on  the  ground  that  the  stairway  and  its 
appliances  were  In  the  condition  justified  by 
common  use  or  that  the  box  was  properly 
screened.  These  matters  were  for  the  Jury, 
and  were  submitted  in  accurate  instruc- 
tions. 

3.  The  court  is  said  to  have  erred  in  the 
main  instruction  for  plaintiff,  in  leaving  it 
to  the  Jury  to  say  whether  her  hand  was 
caught  suddenly  "by  the  belt  used  in  pro- 
I>elling  the  stairway,"  since  there  was  no 
evidence  it  was  so  caught.  The  witnesses 
ased  the  words  "belt,"  "hand  rail,"  and 
"banister"  interchangeably  to  designate  the 
endless  chain  and  its  covering  which  ran  in- 
to the  box  and  around  the  sprocket  wheel. 
Though  no  one  saw  how  plalntlfTs  band  got 
into  the  box  or  was  caught,  the  evidence 
vrarranted  an  inference  that  it  was  sudden- 
ly caught  by  the  moving  rail  in  consequence 
of  having  been  thrust  into  the  opening  in' 
childish  play  or  accidentally.  The  main  in- 
struction was  substantially  correct,  and  we 
ftnd  no  reversible  error  in  it. 

4.  Complaint  is  made  of  the  second  para- 
graph in  the  Instruction  on  the  measure  of 
damages;  counsel  insisting  there  was  no 
evidence  tending  to  prove  plaintiff  would 
endure  future  pain  or  suffering.  It  is  to  be 
observed  the  court  did  not  authorize  dam- 
ages for  permanent  injury  or  suffering,  but 
only  for  such  past  and  future  suffering  as 
the  ]nry  might  find  from  the  evidence  plain- 
tiff had  endured  or  would  endure.  There  was 
testimony  that  when  a  knife,  spoon,  or  other 
article  was  put  into  her  injured  hand  she 
would  act  like  she  was  hurt,  and  transfer 
the  article  to  her  left  hand;  that  she  con- 
tinued to  do  this  to  the  date  of  the  trial. 
Her  father  testified  she  had  acted  ever  since 
the  Injury  as  if  she  was  suffering.  These 
items  of  testimony  justified  the  court  in 
leaving  it  to  the  jury  to  say  whether  she 
would  suffer  pain  in  the  future. 

5.  The  verdict  la  challenged  as  excessive, 
but  we  think  it  was  not  PlalntlfTs  Injury 
did  not  involve  the  bones  or  ligaments  of  her 
nand,  but  though  the  laceration  was  super- 
ficial, it  was  extensive,  and  caused  severe 
pain  for  weeks,  and  so  affected  the  hand  as 
to  ciiange  plaintiff  from  a  normal  right-hand- 
ed girl  into  a  left-handed  one.  Portions  of 
the  skin,  or,  as  one  witness  said,  the  flesh, 
bad  to  be  clipped  away  with  scissors.  She 
was  under  treatment  by  a  physician  for  four 


weeks,  and,  when  her  hand  was  dressed  day 
after  day,  would  scream  so  loudly  from  the 
pain  as  to  be  heard  a  block  away.  At  the 
time  of  the  trial  she  seemed  to  have  but  lit- 
tle use  of  the  injured  member,  and  handled 
articles  with  it  awkwardly.  She  still  acted 
as  though  it  hurt  her.  The  amount  of  the 
verdict  was  not  so  unreasonable  as  to  call 
for  interference  by  us  ag^ainst  the  (pinion 
of  the  jury  and  the  trial  judge. 
Judgment  will  be  afBrmed. ' 

REYNOLDS,  P.  J.,  and  NORTONI,  J,  con- 
cur. 


WAGNER  V.  EDISON  ELECTRIC  ILLUMI- 
NATING 00.  OF  CARONDBLBT. 

(St.  Louis  Court  of  Appeals.     MisaonrL    July 
20,  ld09.) 

WOBK   AND   LaBOB    ({  30*)— RlQHT  OF  RBOOV- 

Eay— Instbuctions. 

Plaintiff,  representing  certain  electric  com- 
panies, and  other  persons,  representing  other 
companies,  oiganizeo  a  joint  conduit  committee 
to  construct  conduits  for  their  wires,  of  which 
plaintiff  was  elected  chairman.  The  committee 
appointed  plaintiff  engineer  to  supervise  tlie 
undergrouna  woric.  In  an  action  against  de- 
fendant, one  of  the  companies  other  than  those 
which  plaintiff  represented  in  the  organization 
of  the  committee,  for  its  proportional  part  of 
the  value  of  his  services  as  such  supervising 
engineer,  the  court  instructed  that,  though 
plaintiff  may  have  intended,  when  he  was  select- 
ed as  such  engineer,  to  charge  defendant  for 
such  services  as  he  might  render  it,  yet  if  he 
did  not  disclose  said  intention  to  defendant  at 
or  before  his  selection,  and  defendant  did  not 
then  know,  or  have  reason  to  believe  "from 
the  committee's  employment  of  him  as  engineer," 
that  it  was  expected  to  pay  him,  and  did  not 
Intend  to  pay  him  for  such  services,  and  defend- 
ant notified  him,  as  soon  as  it  learned  that  be 
intended  to  charge  for  said  services,  that  it 
did  not  intend  to  pay  him,  he  could  not  re- 
cover. Held,  that  the  instruction,  so  far  as 
it  touched  on  the  subject  of  constmctive  coo- 
tract,  was  erroneous  m  authorising  a  finding 
for  defendant  if  It  did  not  know,  or  have  rea- 
son to  believe  from  the  committee  s  employment 
of  plaintiff,  that  it  was  expected  to  pay  him, 
and  in  not  authorizing  a  finding  for  plaintiff  if 
the  character  of  the  services  and  the  circum- 
stances attending  the  employment  were  such  as 
to  lead  a  reasonable  person  to  believe  that  com- 
pensation would  be  expected  from  him  there- 
for, though  plaintitC  by  reason  of  his  position 
as  chairman  of  the  committee  owed  duties  to 
defendant,  making  the  presumption  otherwise 
than  though  the  services  were  rendered  to  a 
stranger. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Dec.  Dig.  t  80.*] 

Appeal  from  St  Louis  Circuit  Court; 
Warwick  Hough,  Judge. 

Action  by  Herbert  A.  Wagner  against  the 
Edison  Electric  Illuminating  Company  of 
Carondelet  Judgment  for  defendant  Plain- 
tiff appeals.    Reversed  and  remanded. 

This  Is  a  suit  quantum  meruit,  in  which 
plaintiff  seeks  to  recover  the  reasonable  val- 
ue of  his  services  as  engineer,  rendered  the 
defendant  in  supervising  the  construction  of 
a  conduit  in  the  city  of  St  Louis.    Upon  a 
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trial  before  a  Jnry  the  finding  and  Judgment 
were  for  defendant,  and  the  plaintiff  appeals. 
The  facta  out  of  which  the  controversy  arises 
are  highly  complicated,  and  require  an  ex- 
tended statement  The  counsel  for  respond- 
ent concede  the  statement  of  facts  as  pre- 
pared and  printed  by  appellant's  counsel  in 
the  briefs  to  be  entirely  fair  and  just  Upon 
Investigating  the  case,  we  believe  no  more  ac- 
curate statement  thereof  can  be  made  than 
that  referred' to.  We,  therefore,  adopt  appel- 
lant's statement  of  facts,  as  follows: 

"Ordinance  No.  18,680  of  the  city  of  St 
LauIs,  known  as  the  'Keyes'  ordinance,  re- 
quired that  all  the  electric  lighting  and  pow- 
er companies  doing  business  within  the  dis- 
trict bounded  by  the  river  and  Twenty-Sec- 
ond street.  Wash  and  Spruce  streets,  to  bury 
their  wires  underground,  and  forbids  the  use 
of  poles,  etc.,  above  ground  within  said  ter- 
ritory after  December  31,  1898.  This  ordi- 
nance provided  for  certain  privileges  to  per- 
sons and  companies  complying  with  its  terms, 
and  the  defendant  and  the  several  companies 
hereinafter  named  qualified  under  the  ordi- 
nance. The  general  plan  of  construction  con- 
templated by  the  ordinance  was  for  conduits, 
through  which  passed  ducts,  or  pipes  to  be 
built  under  the  surface  of  the  city  streets, 
under  the  superintending  control,  as  to  loca- 
tion, etc.,  of  the  board  of  public  Improve- 
ments. Where  the  plans  presented  by  differ-' 
ent  companies  to  the  board  of  public  improve- 
ments contemplated  a  use  by  all  of  the  same 
streets  or  alleys,  the  board  had  the  power  to 
compel  the  applicants  to  build  and  maintain 
Joint  conduits,  with  the  right,  if  the  compa- 
nies disagreed,  to  apportion  the  cost  Under 
a  contract  dated  April  17,  1897,  providing  for 
the  Joint  construction  of  underground  con- 
duits, as  required  by  the  Keyes  ordinance, 
and  entered  into  between  the  following  com- 
panies and  the  National  Ck)ndult  Company  of 
St.  Louis,  viz.:  The  Missouri  Electric  Light 
&  Power  Company,  the  St  Louis  Electric 
Light  &  Power  Company,  the  Phoenix  Light, 
Heat  &  Power  Co.,  and  the  Edison  Electric 
Illuminating  Company  of  Carondelet — it  was 
provided,  among  other  things,  for  the  forma- 
tion of  a  construction  committee  to  be  com- 
IN>sed  of  one  representatfre  of  each  of  the 
above  companies.  In  accordance  with  said 
provision  the  following  gentlemen  met  by  tip- 
polntment  at  the  office  of  the  Laclede  Gas- 
light Company,  on  April  30th,  at  3  o'clock  p. 
m. :  Herbert  A.  Wagner,  the  plaintiff  herein, 
representing  the  Missouri  Electric  Light  & 
Power  Company ;  D.  W.  Quemsey,  represent- 
ing the  St  Louis  Electric  Light  &  Power 
Company ;  A.  Ross,  representing  the  Phoenix 
Light,  Heat  &  Power  Company;  E.  V.  Mat- 
lack,  representing  the  Edison  Electric  Illum- 
inating Company  of  Carondelet,  the  defend- 
ant herein — and,  having  shown  that  they 
were  duly  authorized  to  represent  their  re- 
spective companies,  organized  by  electing 
Mr.  Wagner  chairman,  and  Mr.  Ross  secre* 
tary  of  the  committee.    This  committee  was 


known  as  The  Joint  Conduit  Construction 
Committee.'  One  of  the  rules  adopted  by  this 
Joint  conduit  construction  committee  provid- 
ed that  no  motion  should  be  carried  unless 
it  received  tliree  votes  in  the  affirmative.  At 
a  meeting  of  this  committee,  held  on  May 
7,  1897,  Mr.  Ross  moved  that  Mr.  Wagner, 
the  plaintiff,  be  appointed  engineer  to  sup- 
ervise the  underground  work,  as  provided  in 
the  contract  entered  into  on  April  17,  1897. 
between  the  National  Conduit  Company  of 
St  Louis  and  the  companies  represented  on 
the  committee.  The  motion  was  seconded 
by  Mr.  Quemsey.  All  voted  aye  except  Mr. 
Matlack,  the  secretary  of  the  defendant  who 
voted  no.  Mr.  Wagner  was  declared  duly  ap- 
pointed engineer. 

"In  the  meeting  of  the  Joint  conduit  con- 
struction committee  held  on  May  8,  1897,  a 
motion  providing  for  the  appointment  of  a 
subcommittee  to  report  upon  a  plan  of  de- 
fining the  duties  of  the  engineer  was  passed 
Mr.  Guernsey,  temporary  chairman,  appoint- 
ed Matlack,  Wagner,  and  Ross.  Wagner  and 
Ross  submitted  a  majority  report,  and  Mat- 
lack  submitted  a  minority  report  at  the  same 
meeting  at  which  they  were  appointed.  On 
May  11,  1807,  the  subcommittee  withdrew 
the  majority  and  minority  reports,  and  pre- 
sented the  following  report :  'St  Louis,  May 
11, 1897.  The  engineer  shall  provide  all  plan.s 
and  submit  same  for  the  approval  of  the  com- 
mittee, may  obtain  all  necessary  permits 
from  the  board  of  public  improvements  after 
acceptance  by  the  companies  of  the  finding  of 
the  board  and  shall  make  requisition  upon 
the  other  companies  for  their  proportion  of 
the  deposit  to  be  made  with  the  city  and  for 
their  proportion  of  the  cost  of  preparing 
plans.  He  shall  have  general  supervision  of 
the  work  as  provided  in  the  contract  entered 
Into  April  17,  1897;  he  shall  make  a  detailed 
weekly  report  In  triplicate  to  the  committee 
which  shall  show  the  amount  of  Joint  work 
accomplished;  he  shall  consult  freely  with 
the  engineers  of  the  companies  and  all  dis- 
putes between  them  shall  be  referred  to  the 
committee  for  adjustment.  He  shall  certify 
all  contractors  bills  in  ample  time  for  the 
committee  to  draw  same  for  payment  as  pro- 
vided in  the  contract;  each  company  shall 
appoint  subject  to  the  approval  of  the  com- 
mittee, its  pro  rata  of  inspectors  or  drafts- 
men as  may  be  required  for  the  general  en- 
gineering force,  who  may  be  removed  upon 
complaint  of  the  engineer  and  the  action  of 
the  conmilttee.  Each  company  shall  pay  its 
Inspectors,  but  they  shall  be  subject  to  the 
direction  of  the  engineer.  The  pro  rata  of  tn- 
e^>ector8,  etc.,  to  be  furnished  by  each  compa- 
ny shall  be  approximately  as  follows:  The 
Missouri  Electric  Light  &  Power  Company, 
seven-twelfths ;  Phoenix  Light,  Heat  &  Pow- 
er Company,  two-twelfths;  BkUson  lUnmln- 
ating  Company  of  Carondelet,  two-twelfths, 
and  this  proportion  may  be  changed  by  the  ac- 
tion of  the  committee  should  it  be  deemed 
advisable.    Herbert  A.  Wagner.    B.  V.  Hat- 
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lack.  A.  Boss.'  This  resjport  was  imanimons* 
ly  adopted. 

"On  motloii  of  Mr.  Hatlack,  made  in  a 
meeting  of  tlie  Joint  conduit  constraction  com- 
mittee beld  May  11,  1897,  the  following  let- 
ter was  sent  to  the  board  of  pnbllc  improve- 
menta,  and  by  it  received  in  due  course:  'St. 
Louis,  Mo.,  May  11,  1897.  To  the  Honorable 
Board  of  Pnbllc  Improvements  of  the  City  of 
St.  liOnlB — Gentlemen:  The  undersigned  com- 
panies have  appointed  Mr.  Herbert  A.  Wag- 
ner, engineer,  for  the  construction  of  their 
conduits  under  authority  of  Ordinance  No. 
18,680.  Yon  will  please  deliver  permits  for 
<.-ondults  to  him  or  bis  order.  Very  respect- 
fully, Missouri  Electric  Ught  &  Power  Co., 
Edison  Illuminating  Co.  of  St  Louis,  The 
Electric  Light,  Power  &  Conduit  Co.,  S.  P. 
Pike,  Secretary.  Phceniz  Ught,  Heat  &  Pow- 
er Co.,  A.  Ross,  President  Edison  Electric 
Illuminating  Company  of  Carondelet,  E.  V. 
Matlack,  Secretary.  St.  Louis  Electric  Light 
&  Power  Co.,  E.  W.  Guernsey,  President' 

"The  contract  heretofore  mentioned,  and 
entered  into  on  the  17th  day  of  April,  1897, 
between  the  National  Conduit  Company  of 
St.  Louis,  the  National  Conduit  &  Cable  Com- 
pany, and  the  Abbott-Gamble  Contracting 
Company,  as  contractors,  and  the  Missouri 
Electric  Light  &  Power  Company,  the  Phcenlx 
Light,  Heat  &  Power  Company,  the  St  Louis 
Electric  Light  &  Power  Company,  and  the 
Edison  Electric  Illuminating  Company  of 
Carondelet,  provided  that  all  disputes  be- 
tween the  parties  to  the  contract  should  be 
referred  to  the  joint  conduit  construction 
committee,  and  the  committee's  decision  was 
to  t>e  final.  The  contract  also  provided  that 
many  questions  regarding  the  policy  to  be 
followed  in  laying  and  constructing  the  con- 
duits and  material  to  be  used  therein,  the 
way  in  which  it  was  to  be  used,  and  many 
other  details  of  the  work,  were  to  be  done  un- 
der the  direction  of  the  engineer,  and  accord- 
ing to  his  directions,  and  were  to  meet  with 
bis  approval.  Before  acceptance  of  the  work, 
or  any  section  thereof,  the  condition  of  all 
work  and  material  was  to  be  ascertained 
by  the  engineer,  and  any  conduit  which 
should  be  found  defective  by  the  engineer 
was  tb  be  replaced  at  once  with  perfect  work 
by  the  contractors  at  their  expense.  The 
money  to  be  paid  under  the  contract  was 
ttald  under  the  direction  of  the  committee. 

"Under  authority  of  the  letter  to  the  board 
of  public  improvements,  dated  May  11,  1897, 
heretofore  set  out,  the  supervisor  of  city 
lighting  delivered  to  Mr.  Wagner,  or  his  rep- 
resentatives, permits  for  the  building  of  con- 
duits on  various  streets  and  alleys.  These 
conduits  were  being  built  by  the  comp'anies 
signing  this  letter.  The  method  which  was 
followed  by  these  companies  before  the  sup- 
ervisor of  city  lighting  Issued  the  permit 
was  as  follows:  The  first  act  was  the  filing 
of  general  plans  by  the  different  companies, 
showing  the  route  and  the  number  of  ducts 
they  wished  to  construct,-  and  the  several 


streets  within  the  underground  district. 
Then,  following  that,  the  board  of  public  im- 
provements prepared  and  Issued  plans,  giv- 
ing the  number  of  ducts  ttiat  would  be  requir- 
ed for  each  company  in  the  construction  of  a 
Joint  conduit  on  certain  designated  streets  or 
alleys  within  the  underground  district  The 
companies  were  required  within  a-  certain 
limited  time,  to  file  an  acceptance  of  those 
findings,  and  make  certain  deposits  with  the 
city  treasurer  covering  the  cost  of  the  exca- 
vation permits,  and  guaranteeing  the  restor- 
ation of  the  surface  of  the  streets.  Following 
that  detailed  plans  were  submitted  and 
adopted  by  the  board  as  the  Joint  conduit 
plans.  Following  that,  the  permits  were 
Issued. 

"Plaintiff  is  a  consulting  engineer  for  elec- 
trical construction.  Previous  to  1897  he  had 
been  for  a  number  of  years  with  the  Missouri 
Electric  Light  &  Power  Company,  and  also 
for  some  time  with  the  Edison  Electric  Illum- 
inating Company  of  St  Louis,  as  electrical 
engineer  and  as  superintendent  After  the 
motion  was  made  and  voted  on  in  the  Joint 
committee  for  conduit  construction,  appoint- 
ing Wagner  engineer  for  supervision  of  the 
underground  work,  be  accepted  that  position, 
and  thereafter  acted  as  supervising  engineer 
for  Joint  conduit  work  for  the  Interests  rep- 
resented in  the  conduit  construction  commit- 
tee.- In  such  capacity  he  prepared  plans  for 
all  conduit  work  after  the  findings  of  the 
board  of  public  Improvements  had  been 
made.  These  plans  showed  the  size  of  the 
conduits,  and  all  details  as  to  size  and  loca- 
tion of  manholes,  service  boxes,  depth  of  con- 
duits below  the  streets,  distance  from  curbs, 
and  methods  of  avoiding  obstructions  in  the 
streets,  such  as  sewer  and  water  pipes  and 
gas  pipes.  These  plans  were  then  submitted 
by  plaintiff  to  the  board  of  public  improve- 
ments, and  permits  were  issued.  He  or  his 
representative  obtained  these  permits  from 
the  board  of  public  improvements,  and  ths 
contractor  was  ordered  by  him  to  begin  work 
on  the  part  of  the  street  covered  by  the  per- 
mits. He  supervised  this  work,  and  directed 
all  of  it  personally  or  through  representa- 
tives. He  made  weekly  reports  to  the  con- 
duit construction  committee,  and  monthly  es- 
timates of  the  amount  of  work  done  for  each 
company  by  the  contractor  and  the  propor- 
tionate cost  to  each  company  for  the  work 
done,  and  estimates  based  on  these  reports 
were  made  upon  each  after  their  approval  by 
the  committee,  on  which  the  contractor  based 
his  bills  for  the  work  to  the  various  com- 
panies. He  represented  the  companies  in  all 
their  dealings  in  connection  with  the  con- 
tractors, and  gave  all  orders  to  the  contract- 
ors. The  inspectors  were  under  his  charge, 
as  were  also  the  draftsmen. 

"The  drafting  force  consisted  of  a  number 
of  draftsmen,  who  made  the  detailed  plans 
after  the  findings  of  the  board  of  public  im- 
proTements,    and   permits   were   issued   on 
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those  detailed  plans.  There  were  a  great 
many  plans  made,  and  each  company  had  to 
hare  a  copy  of  each  plan  made.  The  blan- 
ket plans  which  were  filed  by  the  companies 
showed  the  streets  on  which  the  company 
expected  to  build  conduits,  and  the  probable 
maximum  number  of  ducts  which  each  com- 
pany would  require  on  each  street.  The  con- 
duits actually  built  differed  very  consider- 
ably from  the  number  of  ducts  shown  In  the 
blanket  plans.  In  the  actual  construction 
work,  the  location  of  the  conduits  In  the 
street  and  the  depth  to  which  they  would  be 
sunk  was  supervised  by  plaintiff,  or  done  un- 
der his  direction.  These  details  were  not 
shown  in  the  blanket  plans  prepared  by  the 
board  of  public  improvements.  These  details 
were  worked  out  by  plaintiff,  and  In  doing  so 
it  was  necessary  first  to  consider  the  findings 
of  the  board  of  public  Improvements  to  de- 
termine the  number  of  ducts  allotted  to  each 
company,  and  the  side  of  the  street  on  which 
the  conduits  were  to  be  constructed.  After 
that  it  was  necessary  to  determine  as  nearly 
as  possible  the  obstructions  which  were  lia- 
ble to  be  encountered  under  the  surface  of  the 
streets.  For  that  purpose  it  was  necessary 
to  consult  all  the  records  In  the  street  depart- 
ment and  sewer  department  to  determine  the 
location  of  sewer,  gas,  and  water  pipes,  and 
very  often  it  was  necessary  to  make  plans  to 
show  these  locations.  From  these  plans'  the 
draftsmen,  in  making  plans  for  the  conduits, 
would  determine  about  what  part  of  the 
street  to  put  the  conduit  in.  Test  holes  often 
had  to  be  dug  in  the  street  to  determine  the 
location  of  obstructions  which  were  not  ac- 
curately shown  by  the  maps.  In  all  there 
were  prepared  under  plaintiffs  direction 
abont  8,000  plans.  The  estimation  and  meas- 
urement of  the  work  was  done  under  his  di- 
rection. Before  the  contractors  could  be 
paid,  it  was  necessary  for  him  to  measure  the 
conduit  work  completed,  and  determine  its 
cost,  and  apportion  the  cost  between  the  dif- 
ferent companies,  in  proportion  to  the  num- 
ber of  ducts  which  each  company  was  enti- 
tled to  in  the  conduit  in  question. 

"There  were  weekly  and  monthly  reports. 
The  estimates  of  the  cost  were  made  month- 
ly. The  weekly  reports  referred  to  details  of 
construction,  and  the  size  of  manholes  and  the 
location  of  service  boxes  to  connect  customers 
with  the  conduit.  This  work  took  practically 
all  of  plaintiff's  time  during  the  period  of  con- 
struction, it  was  outside  of  his  duties  as 
chairman  of  the  Joint  conduit  construction 
committee,  and  required  his  presence  a  great 
deal  of  the  time  on  the  trench.  Besides  the 
work  on  the  trench  there  was  a  great  deal  of 
office  work  connected  with  the  drafting.  The 
drafting  was  done  in  the  rooms  of  the  Mis- 
souri Electric  Light  Company.  There  were 
between  five  and  seven  draftsmen  under 
plaintiff's  direction.  As  a  rule,  there  were 
about  8  inspectors  to  each  gang  of  men  which 
the  contractor  was  working,  and  the  number 


of  gangs  varied  from  time  to  time,  and  the 
number  of  inspectors  probably  varied  from  18 
to  20.  Besides  making  reports  plaintiff  dis- 
cussed very  frequently  in  the  presence  of  Mr. 
Matlack  the  work  that  was  being  done  by 
himself  and  under  his  supervision.  The  cost 
of  the  work  done  by  the  companies  repre- 
sented on  the  conduit  construction  commit- 
tee from  May  7,  1897,  to  May  7, 1898*  amount- 
ed to  between  $200,000  and  $290,000.  Al- 
most  all  of  the  time  the  defendant  was  inter- 
ested  in  the  work  done  under  plaintiff's  sa- 
pervislon.  Of  course  there  were  times  whea 
there  was  more  work  being  done  than  at  oth- 
ers, bat  during  the  entire  period  In  question 
there  was  always  work  in  the  drafting  room, 
or  on  the  construction  of  conduits  being  done 
by  the  engineering  force  of  the  Edison  Elec- 
tric Illuminating  Company  of  Carondelet, 
which  plaintiff  supervised.  The  defendant 
did,  during  the  time  in  question,  about  $50,- 
000  worth  of  work. 

"Plaintiff  represented  on  the  committee 
three  companies:  The  Mlsw>url  Electric 
Light  &  Power  Company,  andHhe  Mlssourl- 
Ejdlson  Electric  Company,  which  were  prac- 
tically one  at  that  time,  and  then  there  was 
a  third  company,  which  was  frequently  men- 
tioned, the  Electric  Light,  Power  &  Conduit 
Company.  The  stock  in  all  these  three  com- 
panies was  held  by  the  same  Interests,  and 
the  amount  of  work  done  by  the  companies 
plaintiff  represented  on  the  committee  was, 
prior  to  the  7th  day  of  May,  1898,  about  one- 
half  of  the  total  amount  done.  Eventually 
it  was  more  than  one-half,  but  during  the 
year  in  question  it  was  about  one-half. 
These  three  companies  were  consolidated 
shortly  after  this  work  commenced.  They 
were  consolidated  under  the  name  of  the  Mis- 
souri-Edison Electric  Company,  and  in  that 
consolidation  the  company  represented  on  the 
committee  by  Mr.  Guernsey  was  not  taken  In, 
until  about  a  year  afterwards.  The  company 
represented  by  Mr.  Guernsey  did  a  small 
amount  of  work,  having  constructed  a  con- 
duit on  Lucas  avenue.  This  company  was 
the  St.  Louis  Electric  Light  &  Power  Com- 
pany. 

"Previous  to  the  time  this  Joint  construc- 
tion work  commenced,  plaintiff  had  held  the 
position  of  general  superintendent  with  the 
Missouri  Electric  Light  &  Power  Company 
and  the  Edison  Electric  Illuminating  Com- 
pany of  St  Louis.  He  held  this  position  with 
the  Missouri  company  for  a  number  of  years, 
and  for  a  year  or  more  with  the  other  com- 
pany. At  the  beginning  of  the  year  1897  he 
was  receiving  $250  a  month  from  one  com- 
pany, and  $200  from  the  other  company.  He 
received  the  same  salary  from  these  compa- 
nies daring  the  period  of  joint  construction, 
but  for  quite  different  duties.  Nominally  his 
position  did  not  change,  but  the  work  that 
they  had  been  doing  prior  to  the  time  of  the 
joint  construction — that  is,  the  erecting  and 
reconstractioii   of   two  large   electric  light 
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plants — required  the  most  of  his  time.  Dar- 
ing the  period  of  Joint  construction  he  did 
not  render  any  bill  to  these  companies  for 
wrvices,  becanse  they  simply  paid  him  a  sal- 
ary on  an  nnderstanding  he  had  with  the 
president  of  the  company.  He  did  not  make 
any  specific  charge  against  those  companies 
that  he  represented  on  the  committee  for 
serrlcea  rendered  them  as  engineer  of  Joint 
construction,  because  he  had  a  definite  under- 
standing with  their  president  that  he  was  to 
receive  so  much  a  month  for  bis  woric,  and 
he  was  to  receive,  as  their  proportion  of  the 
work  done  on  the  conduit  the  same  amount 
he  had  received  for  other  work  that  he  had 
done  prior  to  this  period.  PlaintlflC  received 
nothing  as  engineer  of  Joint  construction 
from  the  St.  Louis  Electric  Light  *  Power 
Company,  represented  by  Mr.  Guernsey.  He 
never  presented  any  bill  to  that  company,  but 
he  rendered  Mr.  James  Campbell  some  other 
services,  and  in  payment  of  this  bill  the  oth- 
er service  to  this  company  was  Included. 
That  was  about  the  time  he  rendered  his  bill 
to  the  defendant  company,  and  after  it  was 
known  that  Mr.  Campbell  controlled  the  St 
Louis  Electric  Light  &  Power  Company. 

"Plaintiff  rendered  a  bill  to  the  Phoenix 
Company  for  $1,000  covering  the  same  period 
as  that  covered  by  the  bill  which  is  the  basis 
of  this  suit,  and  it  was  paid  promptly.  The 
amount  of  work  that  he  did  for  the  Phoenix 
was  less  than  be  did  for  the  Edison  Electric 
Illuminating  Company  of  Carondelet  Plain- 
tur  testified  that  he  always  intended  to 
charge  defendant  for  his  services  as  super- 
rising  engineer.  He  made  such  a  statement 
at  several  meetings  of  the  Joint  conduit  con- 
struction committee,  at  which  Mr.  Matlack, 
the  secretary  of  defendant,  and  its  represent- 
ative on  that  committee,  was  present 

"The  following  letter  was  sent  by  the  de- 
fendant's president  to  the  supervisor  of  city 
lighting:  'Edison  Electric  Illuminating  Com- 
pany of  Carondelet.  St  Louis,  July  24,  1897. 
Hon.  A.  J.  O'Reilly,  Supervisor  of  City  Light- 
ing, City  Hall — ^Dear  Sir:  In  answer  to 
yours  of  the  20th  instant,  please  return  to 
me  my  communication  of  July  19,  1897,  and 
consider  same  as  withdrawn.  We  understand 
your  suggestion  that  in  work  of  an  engineer- 
ing nature  the  board  will  recognize  the  en- 
gineer. The  engineer  was  appointed  by  this 
company  in  conjunction  with  other  com- 
panies doing  conduit  work  Jointly  for  the 
purpose  of  preparing  for  the  company's  ap- 
proval detailed  plans  of  the  work  to  be  done 
and  of  supervising  the  actual  work.  A  Joint 
letter  was  sent  to  the  board  of  public  im- 
provements May  11,  1897,  by  the  companies, 
informing  the  board  of  this  appointment  and 
requiring  the  board  to  deliver  permits  for 
conduits  to  the  engineer  or  his  order.  This 
appointment  does  not  carry  with  It  any  pow- 
er to  the  engineer  to  represent  the  companies 
at  the  board.  This  company  for  various  rea- 
^ns,  reeervea  to  its  president  or  secretary, 


the  rl^t  to  represent  its  Interests  before  the 
Iward.  Tours  truly,  Henry  0.  Scott,  Presi- 
dent' 

"Matlack  testified  that,  at  the  time  of  the 
discussion  In  the  Joint  conduit  committee  as 
to  the  appointment  of  an  engineer,  there  was 
nothing  said  by  anybody  in  reference  to  the 
engineer  making  a  charge  against  the  inter- 
ested companies.  The  matter  was  discussed 
in  the  presence  of  Mr.  Wagner,  and  it  was 
suggested  by  him  [Matlack]  that  in  order 
to  get  a  man  who  would  not  be  interested  in 
any  of  the  competing  companies,  and  who 
would  occupy  an  unbiased  position,  they  em- 
ploy some  one  outside,  but  objection  was 
made  that  it  would  cost  some  money  to  do 
that,  and  that  they  might  save  that  expense. 
Matlack  testified  also  that  he  told  Mr.  Wag- 
ner, In  response  to  some  proposition  of  his, 
that  the  Mlssourl-Edlson  Company  would  do 
certain  parts  of  this  work,  that  defendant 
would  not  agree  to  the  Missouri-Edison  doing 
any  work  for  It  without  a  written  order,  and 
that  in  doing  that  work  it  would  do  its  share 
of  it  in  service,  but  would  not  pay  anything 
whatsoever,  but  would  do  its  proportion  of 
the  work,  but  would  not  employ  a  competitor 
to  do  Its  work  and  pay  him  for  it  Matlack 
testified  that  his  company  engineered  and  su- 
pervised this  Joint  conduit  construction  work 
Just  as  though  there  had  been  no  other  ducts 
In  It  except  its  own;  that  it  had  a  special 
engineer  who  was  constantly  on  the  work ; 
that  he  was  on  the  work  frequently,  and  his 
company  had  the  corps  of  Inspectors  which 
were  paid  by  it  but  as  a  matter  of  conven- 
ience the  work  was  nominally  under  the  con- 
trol of  Mr.  Wagner  or  under  the  control  of 
the  Missouri-Edison  people.  He  inspected  the 
plans,  and  a  number  of  them  were  changed 
by  reason  of  his  inspection  of  them,  and  they 
were  all  signed  by  him  personally  for  his 
company,  approving  of  them,  and  these  mat- 
ters which  were  brought  out  in  the  committee 
were  all  passed  upon,  and  the  dlfTerent  en- 
gineering features  necessary,  which  were  very 
slight,  were  gone  over  in  that  way.  Matlack 
testified  that  bis  company  did  not  rely  upon 
the  supervision  and  inspection  of  Mr.  Wag- 
ner to  any  extent  whatever.  Defendant  did 
as  much  inspection  as  if  he  had  not  been 
there;  In  fact  a  little  more,  for  the  reason 
that  where  Interests  of  the  different  com- 
panies confiicted  in  a  given  conduit  or  service 
box  or  manhole,  it  could  not  be  sure  that  its 
interests  would  be  safeguarded.  Matlack 
testified  also  that  whenever  the  matter  of 
Wagner  charging  for  his  services  came  up 
for  discussion  before  the .  committee,  he  al- 
ways stated  plainly  that  bis  company  would 
not  pay  anything;  that  it  would  furnish  its 
pro  rata  of  the  services ;  that  it  did  not  need 
any  engineer  or  Inspector;  that  it  would 
not  pay  any  bill  whatever  for  anything  that 
the  other  companies  did  for  it,  and  if  they 
did  anything  of  the  kind,  it  was  because  they 
considered  It  part,  of  their  work,  and  not 
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part  of  defeudant'B  work.  The  plaintiff  and 
three  or  four  electrical  and  consulting  en- 
gineers testified  that  the  charge  made  by 
plaintiff,  to  wit,  $100  per  month,  was  reason- 
able. No  evidence  to  contradict  this  was  of- 
fered by  defendant" 

Lyon  &  Swarts  and  Dwight  D.  Carrie,  for 
nppellant.    Campbell  &  Ryan,  for  respondent 

NORTONI,  3.  (after  stating  the  facts  as 
abOTC).  Among  otliers,  the  court  gave  the 
following  Instruction  on  behalf  of  the  defend- 
ant: "The  court  instructs  the  Jury  that,  al- 
though they  believe  from  the  evidence  that 
plaintiff  may  have  intended,  at  the  time  he 
was  selected  as  supervising  engineer,  to 
charge  defendant  for  such  services  as  he 
might  render  it,  yet  if  the  Jury  further  be- 
lieve from  the  evidoice  that  be  did  not  dis- 
close said  Intention  to  this  defendant  at  the 
time  or  before  his  selection  by  the  committee 
as  engineer,  and  the  defendant  did  not  then 
know  or  have  reason  to  believe  from  the  com- 
mittee's employment  of  him  as  engineer  that 
it  was  expected  to  pay  him,  and  did  not  in- 
tend to  pay  him,  for  such  services,  and  that 
defendant  notified  plaintiff  that  it  did  not  in- 
tend to  pay  him  for  said  services  as  soon 
as  it  learned  that  plaintiff  intended  to 
charge  therefor,  plaintiff  is  not  entitled  to 
recover."  The  jury  having  found  the  issues 
for  defendant  plaintiff  prosecutes  the  appeal, 
and  assigns  the  giving  of  this  instruction  as 
the  only  error  complained  of. 

The  evidence  shows  that  plaintiff  was  ap- 
pointed as  engineer  by  the  committee  on  Joint 
conduit  construction.  That  this  appointment, 
originally  made  by  the  committee,  was  subse- 
quently ratified  or  confirmed  by  the  defendant 
company  Is  obvious  from  the  letters  herein- 
before set  out  and  other  uncontroverted  facts 
in  proof.  However  this  may  be,  throughout 
the  case  the  defendant  has  Insisted  that  the 
plaintiff  did  not  intend  to  charge  it  for  his 
services;  that  although  plaintiff's  services 
were  to  be  compensated  by  the  two  companies 
he  represented,  they  were  gratis  to  this  de- 
fendant. Defendant's  theory  of  the  case  is 
that  as  plaintiff  was  in  the  employ  of  two 
other  companies,  and  represented  them  on 
the  committee  for  Joint  conduit  construction, 
he  merely  performed  such  services  as  were 
incident  to  that  employment  by  the  two  com- 
panies which  he  represented,  and  that  there- 
fore be  is  not  entitled  to  recover  from  the 
present  defendant  any  more  than  Mr.  Mat- 
lack,  the  representative  of  this  defendant 
on  the  Joint  committee,  would  be  entitled  to 
recover  from  the  other  companies  for  his 
services  rendered  in  that  behalf.  The  in- 
struction referred  to  submitted  to  the  Jury 
that  although  they  found  from  the  evidence 
plaintiff  may  have  Intended,  to  charge  for  his 
services  at  the  time  of  his  selection  by  the 
committee,  yet  If  it  also  found  that  plaintiff 
had  not  disclosed  his  Intention  to  charge  to 
this  defendant  and  the  defendant  did  not 
know,  or  have  reason  to  believe,  from  the 


committee's  employment  of  him  that  it  was 
expected  to  pay,  and  farther  found  that  de- 
fendant in  fact  did  not  intend  to  pay  for  bin 
aervlcea,  and  that  it  notified  plaintiff  of  such 
intention  on  its  part  SB  soon  as  it  discov- 
ered he  Intended  to  charge,  then  plaintiff 
should  not  recover. 

The  first  criticism  leveled  by  the  plaintiff 
against  this  Instruction  is  that  it  authoriz- 
ed the  Jury  to  find  the  issues  for  defendant 
if  it  did  not  know,  or  liave  reason  to  believe 
from  the  committee's  employment  of  plalii- 
tlff  as  engineer  that  It  was  expected  to  pay 
for  such  services.    It  is  argued,  although  de- 
fendant may  jiot  have  known  from  the  com- 
mittee's employment  of  the  plaintiff  as  en- 
gineer that  it  was  expected  to  pay  him  for  bis 
services,  nevertheless  plaintiff  is  prima  fade 
entitled  to  a  verdict  on  that  score,  if,  by  look- 
ing to  all  of  the  facts  and  circumstances  of 
the  case  and  the  amount  and  character  of  the 
services  rendered,  the  defendant,  as  a  reason- 
able person,  should  have  known  that  it  was 
expected  to  pay  therefor.   That  Is,  by  looking 
at  the  character  of  the  services  rendered  by 
the  plaintiff,  defendant  might  have  known 
that  such  services  were  not  those  incident  to 
plaintiff's  office  as  a  member  of  the  commit- 
tee alone,  and  were  of  such  a  character  that 
a  reasonable  person  who  receives  the  benefit 
thereof  would  expect  to  be  called  upon  to  conr- 
pensate.    There  can  be  no  doubt  the  Instruc- 
tion pointing  the  Jury  to  what  the  defendant 
knew,  or  had  reason  to  believe  alone,  from 
the  committee's  employment  of  plaintiff  as 
engineer  was  inaccurate,  for  the  reason  the 
defendant's  conduct  In  respect  of  this  matter 
should  be  determined  rather  by  reference  to 
the  character  of  the  services  rendered  than 
to  the  mere  fact  of  appointment  by  the  com- 
mittee to  perform  the  services.    This  for  tlit* 
reason  that  In  respect  of  such  matters  the 
law  presumes  certain  services  are  to  be  fur- 
nished gratis;    that  is,  as  an  officer  of  the 
Joint    committee    on    conduit    construction, 
plaintiff  owed  to  defendant,  as  well  as  to  all 
the  other  companies  who  were  parties  to  the 
arrangement,  certain  services  free  of  charge, 
for   they  were  all   acting  together.     In  re- 
spect of  these  matters  each  company  furnish- 
ed a  man  on-  the  Joint  committee.    The  serv- 
ices of  the  several  members  of  the  Joint  com- 
mittee were  furnished  to  all  of  the  com- 
panies in  consideration  of  the  services  of 
every  other  member  of  the  committee.   There- 
fore tills  defendant  had  the  right  to  expect 
the  services  of  plaintiff  on  the  Joint  com- 
mittee to  \>e  performed  gratis  to  It  as  a  rec- 
ompense for  the  services  of  its  agent  Mr. 
Matlack,  on  the  same  committee.    However, 
this  may  not  be  true  In  respect  of  those  more 
arduous    services    performed    by    plaintiff. 
which  were  different  and  distinct  from  those 
of  a  member  of  the  Joint  committee.    If  the 
character  and  amount  of  those  services  were 
such  as  to  lead  a  reasonable  person  to  be- 
lieve they  were  not  Iwlng  performed  gratia 
and  that  compensation  would  be  expected 
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therefor,  then  the  law  will  Imply  a  promise 
to  pay  the  reasonable  value  of  the  serrices 
rendered.  The  question  should  be  determin- 
ed by  reference  to  the  character  and  amount 
of  the  service,  rather  than  from  the  mere 
employment  of  plaintUT  by  the  committee, 
and  in  this  respect  the  Instruction  was  in- 
accurate. 

It  is  said  the  instruction  is  erroneous  for 
the  further  reason  that  it  required  the  Jury 
to  find,  among  other  things,  either  tliat  the 
defendant  intended  to  pay  plaintiff,  or  that 
the  services  rendered  by  him  were  of  such  a 
character  that  defendant  should  have  had 
reason  to  believe  tliat  it  was  expected  to 
pay  for  them.  The  argument  advanced  is 
that,  if  the  plaintiff  performed  valuable  serv- 
ices for  the  defendant,  and  intended  at  the 
time  to  charge  therefor,  defendant  having 
voluntarily  accepted  the  same,  the  law  im- 
plies a  promise  on  the  part  of  the  defendant 
to  pay  the  reasonable  value  thereof;  and 
this,  too,  notwithstanding  the  matter  of  its 
intention  in  that  behalf.  Now  Sir  William 
Blackstone,  in  speaking  of  this  matter  gen- 
erally, says  the  law  Implies  a  promise  in 
such  circumstances  to  pay,  and  raises  a  pre- 
sumption which  proceeds  from  reason  and 
justice  to  that  end.  "And  if  I  employ  a 
person  to  do  any  business  for  me,  or  perform 
any  work,  the  law  implies  that  I  undertook 
or  contracted  to  pay  him  as  much  as  his 
labor  deserved.  If  I  take  up  wares  from 
a  tradesman  without  any  agreement  on 
prices,  the  law  concludes  that  I  contracted 
to  pay  their  real  value."  2  Blackstone, 
Comm.  443.  The  rule  Just  quoted  from 
Blackstone  is  that  which  obtains  between 
strangers;  that  is,  where  no  relation  exists 
affording  a  presumption  to  the  contrary. 
Of  course  there  can  be  no  actual  contract  in 
any  case,  except  there  be  present  the  inten- 
tion of  both  parties.  That  is  to  say,  there 
must  be  a  mutual  meeting  of  the  minds,  in 
order  to  constitute  an  actual  contract 
Therefore,  on  principle,  a  contract  which  the 
law  implies  is  one  which  the  parties  have 
not  made;  for,  if  they  have  made  an  actual 
contract,  by  each  intending  and  agreeing  upon 
the  same  proposition,  there  is  no  room  for 
implication  by  the  law.  Weinsberg  v.  St. 
Louis  Cordage  Co.  (Mo.  App.)  116  S.  W.  461; 
Hertzog  v.  Hertzog,  29  Pa.  465;  7  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  91,  92;  Fitzpatrick 
V,  Dooley,  112  Mo.  App.  165,  86  S.  W.  719. 
Now  one  person  may  render  valuable  serv- 
ices to  another,  Intending  at  the  time  to 
charge  therefor.  The  other  person,  for  whom 
the  services  are  rendered,  may  accept  them, 
and  at  the  same  time  intend  not  to  pay. 
Of  course.  In  such  circumstances,  there  is 
no  actual  contract  between  the  parties,  for 
the  reason  there  is  a  want  of  mutual  inten- 
tion. However,  the  law  will  presume  in 
those  circumstances,  between  strangers,  that 
the  person  receiylng  the  services  shall  pay 
the  reasonable  value  thereof.  This  presump- 
tion la  dictated,  of  course^  by  reason  and 


natural  Justice.  Such  is  an  appropriate  and 
typical  case  of  a  contract  implied  by  law  for 
the  sake  of  the  remedy  it  affords.  Weins- 
berg V.  Cordage  Co.  (Mo.  App.)  U6  S.  W.  461. 
The  presumption  afforded  by  the  law  under 
such  circumstances  obtains  only  between 
strangers,  however;  that  Is  to  say,  it  is  not 
present  in  those  cases  where  the  peculiar  re- 
lations of  the  parties  are  sufficient  to  dictate 
that,  in  accordance  with  the  principles  of 
reason  and  Justice,  the  presumption  should 
be  otherwise.  1  Beach,  Modem  Law  of  Con- 
tracts, I  650;  Smith  v.  Myers,  19  Mp.  434; 
Fitzpatrick  v.  Dooley,  112  Mo.  App.  165,  86 
S.  W.  719.  When  the  relationship  of  the 
parties  is  such  as  to  lead  a  reasonable  per- 
son to  believe  that  the  services  are  performed 
gratis,  then  the  presumption  is  that  they  are 
not  to  be  paid  for,  and  the  burden  rests  with 
the  party  asserting  the  claim  to  overcome 
the  presumption.  For  instance,  in  the  family 
relation,  the  services  rendered  by  a  child  to 
the  parent  are  ^iresumed,  on  account  of  the 
ties  of  filial  affection,  etc.,  to  have  been  ren- 
dered gratis.  And  although  the  services 
were  requested  and  received  by  the  parent, 
and  of  great  value,  the  presumption  of  law 
obtains  to  the  effect  that  no  recompense  is 
to  be  made  therefor.  The  presumption,  of 
course,  is  disputable,  and  may  be  overcome 
by  a  showing  of  fact  to  the  contrary.  Fitz- 
patrick V.  Dooley,  112  Mo.  App.  165,  86  S. 
W.  719;  Smith  v.  Myers,  19  Mo.  434;  Cowell 
V.  Roberts,  79  Mo.  218;  I  Beach,  Modern 
Law  of  Contracts,  {  653.  The  principle  is 
not  confined  to  the  family  relation.  It  finds 
appropriate  application  as  well  in  all  cases 
where  the  relations  of  the  parties  are  suffi- 
cient, according  to  the  experience  and  cus- 
toms of  men,  to  invoke  its  influence  as  a  re- 
sult of  reason  and  natural  Justice.  For  in- 
stance, the  officers  of  incorxwrated  com- 
panies, such  as  bank  presidents  and  cashiers, 
are  expected,  of  course,  to  perform  all  neces- 
sary services  to  the  bank,  incident  to  the 
office  they  hold,  in  consideration  of  the 
salary  they  receive  for  executing  such  of- 
fices. In  view  of  this  relation,  the  law  pre- 
sumes generally  that  all  services  performed 
by  such  officers  are  performed  by  them  in 
the  capacity,  and  as  within  the  duties,  of  the 
particular  office  they  occupy.  Sawyer  v. 
Pawners'  Bank,  6  Allen  (Masa)  207;  Taus- 
sig V.  Railway,  166  Mo.  269,  85  S.  W.  378; 
Pfeiffer  v.  Lansberg  Brake  Co.,  44  Mo.  App. 
59.  Now  in  view  of  this  presumption,  which 
attends  the  services  rendered  to  an  institu- 
tion by  one  who  is  an  officer  thereof,  it  Is 
not  sufficient  for  such  officer  to  show  merely 
that  he  performed  valuable  services  other 
than  those  pertaining  to  his  particular  of- 
fice at  the  request  of  the  defendant,  and  that 
he  int^ided  to  charge  therefor  at  the  time, 
and  the  defoidant  received  the  services;  for 
the  law  presumes  such  services  are  rendered 
gratuitously,  or  at  most,  for  the  same  com- 
pensation received  in  respect  of  his  particular 
office,  and  the  defendant  has  the  right  to  re- 
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iy  npon  anch  preBumptlon,  nnlesB  plaintiff 
shows  more.  That  is  to  say,  In  such  circum- 
stances it  is  incumbent  on  the  plaintiff  to 
show,  not  only  that  he  Intended  to  charge, 
hut  be  must  show  as  well  a  state  of  facts 
which  will  overcome  the  presumption  refer- 
red to,  and  sufficient  to  lead  a  reasonable 
person  to  believe  that  be  would  be  expected 
to  pay  for  the  services.  Although  upon  such 
a  showing  the  court  or  Jury  may  not  be  au- 
thorized to  find  that  defendant  actually  in- 
tended to  pay,  it  may  find  that  the  party 
thus  receiving  the  benefit  is  estopped  to 
deny  that  be  intended  to  make  reasonable 
compensation,  for  to  the  extent  mentioned, 
in  the  spirit  of  Justice,  the  law  implies  a 
promise  to  pay  the  reasonable  value  of  the 
services  rendered. 

Of  course,  what  has  been  said  in  no  man- 
ner curtails  the  right  of  the  plaintiff  to  show, 
if  possible,  that  he  intended  to  charge,  and 
that  the  defendant  intended  to  pay;  that  is, 
to  Show  an  actual  contract  as  contradistin- 
guished from  one  implied  by  law.  In  cases 
circnqastanced  as  this  one  the  result  of  the 
authorities  is  that  it  is  incumbent  upon  the 
plaintiff  to  show  tliat  he  performed  the  serv- 
ices; that  he  intended  to  charge  for  them 
at  the  time,  and  that  the  defendant  either  in- 
tended at  the  time  to  pay  for  them  (in  which 
case,  of  course,  there  is  an  actual  contract 
arising  from  the  mutual  intention  of  the 
parties),  or  that  the  services  were  of  such 
a  character,  and  were  performed  under  such 
circumstances,  aa  to  raise  the  presumption 
that  the  parties  intended  they  were  to  be 
paid  for,  or  at  least  that  the  circumstances 
were  such  that  a  reasonable  man,  in  the 
same  situation  with  the  person  who  receives 
and  is  benefited  by  the  services,  ought  to 
understand  and  know  that  compensation 
would  be  expected  from  them.  This  is  the 
doctrine  of  our  Supreme  Court  asserted  in 
this  identical  case  on  a  former  appeal.  Wag- 
ner V.  Edison  Electric,  etc.,  Co.,  177  Mo.  44, 
63,  64,  75  S.  W.  966.  For  the  leading  and 
best-considered  authorities  on  the  subject, 
see  Sawyer  v.  Pawners'  Bank,  6  Allen  (Mass.) 
207;  Pew  v.  Gloucester  Nat.  Bank,  130  Mass. 
391;  Fitzgerald  Const.  Co.  v.  Fitzgerald,  137 
U.  S.  98,  112,  11  Sup.  Ct.  86,  34  I*  Ed.  608; 
Bassett  V.  Fairchild,  182  Cal.  637,  64  Pac. 
1082,  62  I*  R.  A.  611;  Taussig  v.  Railway, 
166  Mo.  28,  65  S.  W„  969,  89  Am.  St.  Rep. 
674.  Now  it  is  true  that  plaintiff  was  not 
an  officer  of  the  defendant  company  In  the 
first  Instance.    Nevertheless,  as  a  member  of 


the  Joint  committee  on  conduit  construction, 
he  assumed  certain  duties  and  obligations 
to  this  defendant  and  all  the  other  compa- 
nies whose  interests  converged  In  that  com- 
mittee; that  is  to  say,  the  relation  of  plain- 
tiff to  defendant  and  each  of  the  other  com- 
panies, except  the  particular  company  which 
he  represented  because  of  his  committee  as- 
signment, was  such  as  to  afford  a  presump- 
tion upon  whicb  the  different  companies, 
other  than  the  companies  which  he  par- 
ticularly r^resented,  may  rely  that  such 
services  as  were  rendered  by  the  plaintiff 
were  performed  gratis  to  them,  in  considera- 
tion of  such  swvices  as  were  being  rendered 
by  the  particular  agent  of  each  other  com- 
pany on  the  same  committee.  In  other 
words,  the  defendant  had  the  right  to  pre- 
sume that  the  services  rendered  by  the  plain- 
tiff were  gratis  to  it,  unless  it  knew  plaintiff 
intended  to  charge,  and  it  intended  to  pay 
him,  for  the  same.  In  which  case  there  was, 
of  course,  an  actual  contract,  because  there 
was  a  meeting  of  the  minds  to  that  effect, 
or  unless  the  plaintiff  intended  to  charge 
for  his  services,  and  the  services  rendered  as 
engineer,  aside  from  his  office  as  a  member 
of  the  committee,  were  rendered  under  such 
circumstances  as  to  raise  the  presumption 
that  the  parties  intended  and  understood 
they  were  to  be  paid  for,  or  that  the  charac- 
ter of  the  services  and  the  circumstances 
under  which  they  were  rendered  were  such 
that  a  reasonable  man  In  the  same  situation 
would  and  ought  to  understand  that  com- 
pensation was  to  be  made  for  them. 

The  instruction  above  set  out  treated  with 
the  matter  of  defendant's  actual  intention 
well  enough,  but  it  failed  to  express  the  true 
rule  touching  the  constructive  contract  or 
promise  to  pay  implied  by  law;  that  is,  it 
did  not  authorize  a  finding  for  the  plalntifC 
if  the  character  of  the  services  and  the 
circumstances  attending  the  employment  and 
service  were  such  as  to  lead  a  reasonable 
person  to  believe  that  compensation  would 
be  expected  from  him  therefor.  Besides,  the 
rule  declared  by  this  instruction  is  entirely 
inconsistent  with  other  instructions  given 
on  behalf  of  the  plaintiff. 

For  the  reasons  above  pointed  out,  the 
Judgment  will  be  reversed,  and  the  cause 
remanded.    It  is 'so  ordered. 

RBTNOIiDS,  P.  J.,  and  GOODE,  J„  con- 
cur. 
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ST.  LOUIS,  I.  M.  &  S.  RT.  CO.  t.  SANDERS 

et  al. 
(Supreme  Court  of  ArkansRS.     June  7,  1909.) 

1.  Ratlboadb  (g  72*)— Right  of  Wat  Coy- 
TBACTs— Levees. 

The  owner  of  certain  land  conreyed  a  rail- 
road right  of  way  across  it  for  a  nominal  con- 
sideration ;  the  railroad's  assistant  right  of  way 
agent  and  assistant  engineer  agreeing,  in  a  sep- 
arate paper  executed  at  the  same  time,  that  the 
railroad  company  would  construct  a  sufficient 
levee  at  the  crossing  of  a  creek  on  the  land  de- 
scribed to  fully  protect  the  field  of  the  grantor. 
Held,  that  such  agreement  should  be  construed 
In  conection  with  the  deed,  and,  when  so  con- 
strued, constituted  an  enforceable  contract  by 
which  the  railroad  company,  in  consideration  of 
the  right  of  way,  contracted  to  construct  the 
levee. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  {  72,»] 

2.  raii.boadb  (g  64*)  —  aobeeuentb  a8  to 
Right  of  Wat— Evidence. 

Where  a  railroad's  assistant  right  of  way 
agent  and  division  engineer  contracted  to  con- 
struct a  levee  in  consideration  of  a  conveyance 
of  a  right  of  way,  letters  written  by  the  rail- 
road's assistant  engineer  to  the  landowner  in  his 
lifetime,  in  which  the  engineer  promised  on  the 
railroad  company's  behalf  to  repair  or  rebuild 
the  levee  which  had  been  constructed,  was  ad- 
missible to  show  authority  of  the  railroad  com- 
pany's original  lepieaentatives  to  make  the  con- 
tract, or  to  show  ratification  thereof. 

[E<d.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  S  64.*] 

3.  AlPPEAL   AND    BBBOB    (g    1051*)— ADMISSION 

OF  Evidence— Pbejudice. 

Admission  of  incompetent  evidence  of  a  fact 
otherwise  shown  by  nnaiaputed  evidence  is  not 
prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erro^  Cent  Dig.  SS  4161-^170;    Dec.  Dig.  g 

4.  Railboads  (S  72*)— Rioht  of  Wat  Con- 

TSACT— BBEACH— PXBSONS  ERTITLID  TO  SUE. 

The  widow  of  a  landowner,  party  to  a 
contract  for  the  conveyance  of  a  right  of  way  to 
a  railroad  in  consideration  of  the  railroad 
company's  agreement  to  construct  a  levee,  after 
her  husband^  death  conveyed  an  undivided  half 
of  the  remaining  land  which  was  to  be  benefited 
by  the  levee  to  her  daughter.  Held,  that  there 
was  sufficient  privity  of  estate  to  entitle  both 
the  widow  and  daughter  to  recover  damages  sus- 
tained by  the  railroad's  breach  of  the  contract. 
[EM.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  g  72.*] 

6.  Raii,boads  (g  72*)— Right  of  Wat  Con- 
tbact— Bbxach — Damages. 

The  measure  of  damages  for  a  railroad  com- 
pany's breach  of  contract  to  construct  a  proper 
levee  in  consideration  of  a  conveyance  of  a  right 
of  way  is  what  it  would  reasonably  cost  to  build 
the  levee  the  railroad  company  contracted  to 
constmct;  plaintiffs  not  being  entitled  to  re- 
cover, in  addition,  damages  sustained  by  loss  of 
crops  due  to  the  railroad  company's  failure  to 
properly  constmct  the  levee,  smce,  if  plaintiffs 
wished  to  avoid  such  loss,  they  might  havei>done 
the  work  themselves. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  g  72.*] 

Appeal  from  Circuit  Coort,  Marion  County; 
Brlce  B.  Hudglns,  Judge. 

Action  by  Nancy  Hampton  Sanders  and 
another  against  the  St  Louis,  Iron  Mountain 


&  Southern  Railway  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed in  part,  and  reversed  in  part 

E.  B.  KInswortUy,  Lewis  Rboton,  and 
Horton  &  South,  for  appellant  Jones  &  Sea- 
well  and  Hamlin  &  Seawell,  for  appellees. 

BATTLE,  J.  During  the  yeftr  1904  A.  F. 
Hampton  and  his  wife,  Nancy,  owned  the  E. 
^  of  the  N.  E.  ^,  and  S.  W.  %  of  the  N.  E. 
^  of  section  5,  in  township  18  N.,  and  in 
range  17  W.,  In  Marlon  county,  in  this  state, 
as  an  estate  in  entirety,  and  on  the  15th  day 
of  April,  1004,  R.  X.  De  Graw  and  W.  P. 
Smith  procured  from  them  a  deed  conveying 
to  the  railway  company  a  right  of  way  over 
these  lands,  and  executed  to  them  an  instru- 
meut  of  writing  as  follows: 

"April  15,  1904, 

"It  is  hereby  agreed  by  the  St  Louis,  Iron 
Mountain  &  Southern  Railroad  Company 
that  it  will  construct  a  good,  sufficient  levee 
at  the  crossing  of  Citooked  creek  In  the  S.  W. 
N.  E.  qr.  of  Sec.  5 — 18 — 17,  to  fully  pro- 
tect the  field  owned  by  A.  F.  Hampton.  Said 
levee  to  be  constructed  within  30  days  from 
date  hereof. 

"R.  X.  De  Oraw,  Asst  R.  of  Way  Agt 

"W.  P.  Smith,  D.  E." 

The  sole  consideration  expressed  in  the 
deed  for  right  of  way  was  $1.  Crooked  creek 
flowed  along  by  the  lands  of  Hampton  and 
his  wife,  and  the  levee  mentioned  in  the 
contract  was  to  protect  the  lands  against 
overflow.  The  railway  company  constructed 
its  roadbed  on  the  right  of  way  conveyed  to 
it  by  Hampton  and  his  wife,  and  at  the  same 
time  built  a  small  levee  at  the  place  stipulat- 
ed in  the  contract;  but  it  proved  insufflcent, 
and  in  the  year  1006  Crooked  creek  over- 
flowed the  field  of  the  Hamptons,  and  wash- 
ed away  the  soil,  growing  crops,  and  fences 
thereon.  Hampton  then  notified  A.  W.  Jones, 
assistant  engineer  of  the  railroad  company, 
of  the  condition  and  deficiency  of  the  levee, 
and  he  (Jones)  promised  to  build  a  new,  or 
repair  the  old,  levee;  but  before  the  work 
was  completed  Hampton  died,  in  December, 
1906,  intestate,  leaving  Nancy,  his  widow, 
and  his  daughter,  Harriet,  his  only  heir. 
The  last  work  undertaken' after  it  was  com- 
pleted also  proved  insufficient  In  1908 
Crooked  creek  again  overflowed,  the  lands, 
and  washed  away  the  soil,  crops,  and  fences. 
No  other  levee  was  constructed  or  rebuilt 
The  widow  of  Hampton  married  Robert 
Sanders,  and  his  daughter,  Harriet,  married 
Lee  Estes.  Nancy  Sanders  conveyed  one. un- 
divided half  of  these  lands  to  her  daughter, 
Harriet,  and  they  brought  an  action  against 
the  railway  company  to  recover  damages 
caused  by  the  failure  to  construct  a  levee 
according  to  its  contract,  including  the  dam- 
ages from  overflows. 

The  defendant  answered,  and  admitted 
that,  on  or  before  the  15th  day  of  April, 
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1904,  the  plaintiff  Nancy  Hampton  Sanders, 
then  Nancy  Hampton,  and  A.  F.  Hampton, 
her  then  husband,  owned  the  land  mentioned 
In  the  plaintiffs'  complaint  as  Joint  tenants, 
with  the  right  of  sarylvorship,  having  an 
rstate  therein  by  entireties,  and  that  on  said 
day  they  conveyed  to  the  defendant  by  a 
proper  deed  therefor  a  right  of  way  on  which 
to  build  its  railroad  across  the  lands,  and 
that  A.  F.  Hampton  departed  this  life  on  the 
19th  day  of  November,  1906. 

It  denied  that  It  executed  the  foregoing 
Instrument  of  writing,  or  authorized  any  one 
to  execute  It;  that  it  bad  notice  of  lU  ex- 
istence at  the  time  the  railroad  company  ac- 
cepted the  deed  for  right  of  way  over  the 
lands  mentioned;  and.  If  it  was  made  with 
A.  F.  Hampton,  denied  that  he  was  acting 
for  himself  and  plaintiff  Nancy. 

It  alleged  that,  if  the  foregoing  Instrument 
of  writing  was  a  valid  contract,  "It  was  per- 
sonal to  A.  F.  Hampton,  and  binding  the 
defendant  only  to  protect  his  field,  and  did 
not  require  it  to  build  a  levee  to  protect  the 
property  of  the  plaintiffs,  and  the  said  A.  F. 
Hampton  having  since  departed  this  life, 
and  his  estate  in  said  field  having  ceased, 
and  plaintiffs  not  holding  title  to  said  lands 
under  him,  denied  that  It  Is  liable  to  plain- 
tiffs In  any  sum  whatever  for  any  breach  of 
said  contract,  If  the  same  has  been  broken." 

The  defendant  moved  to  strike  out  the  in- 
strument in  writing  sued  on,  and  said  that  It 
is  void  as  evidence  of  a  contract,  because: 

"(1)  Said  contract  is  void  for  uncertainty 
in  the  description  of  the  persons  between 
whom  and  for  whose  benefit  it  was  made,  for 
uncertainty  as  to  the  suhJect-matter,  and 
does  not  show  that  the  plaintiffs  had  any 
interest  therein. 

"(2)  Said  pretended  written  contract  does 
not  show  with  whom  the  defendant  con- 
tracted. 

"(3)  Said  complaint  shows  on  Its  face  that 
the  plaintiffs  do  not  hold  under  A.  F.  Hamp- 
ton, the  only  name  used  therein,  because, 
they  say,  said  complaint  alleges  that  said  A. 
F.  Hampton  had  an  estate  In  entirety  In 
said  lands,  with  the  plaintiff  Nancy  Hamp- 
ton Sanders  as  his  Joint  tenant. 

"(4)  Said  pretended  contract  purports  on- 
ly to  be  for  the  Interest  of  the  field  owned  by 
A.  F.  Hampton,  whose  title  and  interest  In 
said  field  ceased  with  his  death,  and  did  not 
descend  to  the  plaintiffs. 

"(5)  That  said  pretended  contract  Is  void 
as  to  the  description  of  the  field  of  said  A. 
F.  Hampton.  That  for  these  reasons  said 
Exhibit  A  is  void  as  evidence  of  a  contract 
inuring  to  the  l>enefit  of  the  plaintiffs,  and 
is  void  as  evidence  of  any  contract  what- 
<'ver." 

The  motion  was  overruled. 

Evidence  was  adduced  on  the  trial  by  the 
liiirtlos,  and  instructions  were  given  by  the 
fourt.  The  Jury  returned  a  verdict  In  favor 
of  the  plaintiffs  for  |1,040  for  breach  of 
contract,  for  |70  for  damages  by  overflow  of 


1906,  and  for  $40  for  damages  by  overflow 
of  1908,  amounting  in  the  aggregate  to 
$1,180,  for  which  the  court  tendered  judg- 
ment;   and  the  defendant  appealed. 

So  much  of  the  evidence  and  Instructions 
BS  is  necessary  to  state  will  be  set  out  in 
the  opinion. 

Appellant  insists  that  the  writing  sued  on 
is  insufficient  to  constitute  a  valid  contract. 
It  contends  that  it  Is  uncertain  as  to  the 
parties  and  subject-matter,  and  does  not 
show  that  either  of  the  plaintiffs  has  any  In- 
terest therein  or  right  to  maintain  aa,  action 
for  a  breach  of  the  same. 

The  deed  for  right  of  way  executed  by  A. 
F.  Hampton  and  his  wife  and  the  contract 
sued  upon  were  executed  on  the  same  day 
and  form  a  part  of  the  same  contract;  each 
writing  containing  the  undertaking  of  only 
one  party,  and  both  being  necessary  to  con- 
stitute a  complete  contract  The  contract 
was  made  in  the  name  of  appellant ;  the 
language  of  the  contract  being:  "It  is  hereby 
agreed  by  the  St  Louis,  Iron  Mountain  & 
Southern  Railroad  C!ompany,"  etc.  They  re- 
fer to  the  same  land.  Crooked  creek,  men- 
tioned in  the  contract,  flows  along  the  lands 
mentioned  in  deed  for  right  of  way  and  the 
contract  The  railroad  was  constructed  on 
the  right  of  way  over  these  lands  and  across 
the  creek.  The  levee  was  required  by  the 
contract  to  be  constructed  at  this  crossing 
to  protect  the  field  of  A.  F.  Hampton  against 
floods.  The  field  to  be  protected  was  evident- 
ly that  exposed  to  these  floods,  which  was 
the  field  on  the  lands  owned  by  A.  F.  Hamp- 
ton and  his  wife  as  an  estate  in  entirety,  and 
it  Is  thus  shown  that  the  contract  was  made 
for  their  benefit  When  the  railroad  was 
constructed  on  the  lands  of  the  Hamptons,  n 
levee  was  built  at  this  crossing,  which  prov- 
ing Insufficient  to  protect  their  lands  against 
overfiows,  another  was  built  at  the  same 
place,  which  also  failed  In  the  same  manner.  ^ 
The  consideration  expressed  in  the  deed  for 
the  right  of  way  was  only  $1.  The  Instm- 
ment  of  writing,  construed  in  connection  with  ' 
the  deed  as  a  part  of  the  same  contract,  fur 
nlsbes  the  true  consideration  of  the  latter.  I 
and  each  furnishes  the  consideration  of  the 
other.  The  language  of  the  Instrument  of 
writing  and  of  the  deed,  read  In  the  light  of 
these  facts,  shows  that  the  appellant.  In  con- 
sideration of  the  right  of  way,  contracted 
with  the  Hamptons  to  build  a  levee  at  the 
crossing  of  Crooked  creek  by  its  railroad' suf- 
ficient to  protect  the  field  on  their  land.". 
Thus  Interpreted  It  Is  a  valid  contract  Tbt' 
facts  do  not  add  to  or  vary  the  contract,  or 
change  It,  but  show  the  crossing  and  field 
meant  by  the  contract,  and  the  parties  there- 
to are  necessarily  implied  by  the  deed  and 
contract 

There  was  evidence  tending  to  prove  that 
R.  X.  De  Graw,  assistant  right  of  way  agent. 
and  W.  P.  Smith,  division  engineer,  had  au- 
thority to  make  the  contract  entered  Into  by 
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them  on  behalf  of  tbe  appellant,  or,  if  tbey 
did  not  have,  It  was  ratified  by  tlieir  princi- 
pal by  attempting  to  perform  it 

Letters  of  A.  W.  Jones,  assistant  engineer 
of  appellant,  directed  to  A.  F.  Hampton,  in 
his  lifetime,  in  which  he  promised  in  behalf 
of  appellant  to  repair  or  rebuild  the  levee  at 
the  crossing  of  railroad  on  Crooked  creek,  ad- 
mitted as  evidence  over  objections  of  appel- 
lant, were  admissible  to  show  authority  or 
ratify  the  contracts  of  De  Oraw  and  Smltli. 

Lee  Estea,  the  husband  of  one  of  the  plain- 
tiffs, was  allowed  to  testify,  against  the  ob- 
jection of  appellant,  as  to  the  contract  with 
appeUant  But  that  related  to  his  being  in 
possession  of  such  contract,  and  was  not 
prejudicial,  as  the  existence  of  such  a  con- 
tract was  shown  by  undiqnited  evidence. 
He  did  not  pretend  to  say  that  it  was  entered 
into  by  authority  of  appellant.  He  was  al- 
lowed to  testify  as  to  letters  of  A.  W.  Jones, 
assistant  engineer  of  appellant,  being  in  pos- 
session of  the  plaintiffs.  We  hardly  think 
tliat  this  was  prejudicial.  He  never  saw 
Jones  write,  and  did  not  know  his  writing. 
He  knew  only  that  the  letters  were  in  pos- 
session of  Hampton,  and  after  his  death  in 
the  hands  of  plaintiffs.  That  is  not  a  disput- 
ed fact 

Mrs.  Sanders,  being  a  party  to  the  contract 
sued  oo,  is  entitled  to  sue  and  recover  dam- 
ages. Shp  conveyed  one  undivided  half  of  the 
land  to  Mrs.  Estes,  -and  this  establishes  a 
privity  of  the  estate  between  them,  and  the 
latter  Ijy  virtue 'thereof  is  entitled  to  recov- 
er. St  Louis,  iron  Mountain  &  Southern 
Railway  Company  v.  O'Baugh,  49  Ark.  418, 
5  8.  W.  711.  And  the  measure  of  the  dam- 
ages tliey  are  entitled  to  recover  Is  what  it 
will  reasonably  cost  to  build  the  levee  that 
ai^iellant  undertook  to  construct.  Vamer  v. 
Rice,  39  Ark.  344 ;  Plunkett  v.  Meredith,  72 
Ark.  3,  77  S.  W.  600. 

Appellant  contends  that  a  different  rule  of 
damages  was  established  by  St  Louis  ft 
Xortb  Arkansas  Railroad  Company  v.  Cran- 
ddl,  75  Ark.  89,  86  S.  W.  855,  112  Am.  St. 
Rep.  42,  and  St  Louis,  Iron  Mountain  ft 
Southern  Railway  Company  v.  Berry,  86  Ark. 
309, 110  S.  W.  1049.  But  that  proves  nothing. 
The  measure  of  damages  is  not  the  same  In 
all  cases,  but  it  is  intended  to  be  compensa- 
tory for  losses  sustained  and  varies  accord- 
ing to  the  facts  and  circumstances  of  each 
case.  For  a  breach  of  contract  the  damages 
recoverable  should  "be  soch  as  may  fairly 
and  reasonably  be  considered  as  arising  nat- 
urally therefrom — ^that  is,  according  to  the 
usual  course  of  business — or  such  as  may 
reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  that 
the  contract  was  made,  and  as  a  probable  re- 
sult of  the  breach."  In  the  first  case  cited 
Crandell,  in  consideration  that  the  railroad 
company  would  locate  and  build  a  depot  on  a 
certain  tract  of  land,  purchased  a  part  of  the 
tract  for  the  railroad  and  gave  it  to  the  com- 


pany, and  also  gave  the  right  of  way  over  bis 
own  land.  The  grantee  constructed  its  road 
on  the  right  of  way  given,  and  built  a  depot 
on  the  tract  purchased,  and,  after  It  had  been 
established  and  maintained  for  a  short  time 
over  a  year,  erected  a  passenger  station  500 
yards  distant,  and  abandoned  It  as  a  pas- 
senger depot  Before  the  abandonment 
"Crandell  erected  various  improvements  upon 
his  property  suitable  to  its  then  location  close 
to  the  station."  He  recovered  the  amount 
paid  for  the  tract,  the  value  of  the  right  of 
way  through  his  land,  and  the  loss  in  value 
of  the  property  built  by  him  near  the  depot. 
Such  was  the  loss  sustained  by  him  by  the 
breach  of  his  contract  He  could  not  recover 
the  value  of  the  depot,  for  it  was  not  built 
or  intended  for  him,  but  for  the  public.  In 
the  second  case  cited  a  right  of  way  across 
certain  land  was  conveyed  to  a  railroad 
company  in  consideration  of  its  placing  a 
depot  on  the  land,  and  the  company  failed 
to  do  so.  It  was  held  that  the  grantor  was 
entitled  to  recover  the  value  of  the  land  so 
taken  and  appropriated  as  damages.  That 
was  the  loss  he  sustained  by  reason  of  the 
breach  of  his  contract  He  was  not  entitled 
to  the  value  of  a  depot  for  the  reason  given 
in  the  first  case.  In  the  case  at  bar  the  ap- 
pellee was  entitled  to  a  certain  levee  under 
his  contract,  and  the  reasonable  cost  of  con- 
structing it  was  what  he  lost  by  the  breach 
of  his  contract 

The  court  instructed  the  Jury,  over  the  ob- 
jections of  the  appellant  as  follows: 

"(8)  If  you  find  for  the  plaintiffs  on  the 
second  paragraph  of  their  complaint,  .and 
farther  find  that  a  part  of  the  crop  of  the 
year  1906  was  injured  or  destroyed,  the 
meaStare  of  damages  would  be  the  actual  val- 
ue of  the  interest  of  plaintiff  Nancy  Hampton 
Sanders  in  the  crop  at  the  time  of  said  in- 
jury, if  any,  with  6  per  cent  interest  from 
the  date  thereof. 

"(4)  If  you  find  for  the  plaintiffs  on  the 
third  paragraph  of  their  complaint,  and  fur- 
ther find  that  a  part  of  the  crop  of  1908  was 
injured  or  destroyed  as  alleged,  the  measure 
of  damages  would  be  the  actual  value  of  the 
Interest  of  plaintiffs  in  the  crop,  If  any,  at  the 
time  of  the  injury,  with  6  per  cent  interest 
from  the  date  thereof." 

"(6)  Even  if  you  should  find  for  the  plain- 
tiffs, yet  the  measure  of  damages  to  crops 
would  be  only  the  rental  value  Of  the  land 
upon  which  crops  were  growing  and  were  de- 
stroyed, plus  the  reasonable  value  of  the  labor 
in  planting  and  cultivating  such  part  of  such 
crops  as  were  damaged,  provided  such  crops 
at  time  of  the  damage  were  so  immature  that 
tbey  did  not  have  a  market  value  at  the 
time." 

The  court  erred  in  giving  these  instructions. 
The  reasonable  cost  of  constructing  the  levee 
is  a  full  compensation  for  the  failure  to  con- 
struct the  same.  If  the  appellees  wished  to 
avoid  other  damages  from  the  same  source, 
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they  could  have  done  bo  by  constructing  the 
levee  and  putting  themaelves  In  the  condition 
a  performance  of  the  contract  would  have 
placed  them.    Vamer  t.  Rice,  39  ArlE.  344. 

Appellant  insists. that  the  damages  assessed 
by  the  Jury  were  ezcessive.  It  failed  to  con- 
struct a  levee  according  to  its  contract,  and 
one  witness  testified  that  cost  of  such  a  levee 
would  be  $2,000.  The  Jury  returned  a  ver- 
dict for  $1,040  for  that  damage. 

The  Judgment  of  the  trial  court  for  that 
amount  Is  afiBrmed,  and  is  reversed  as  to 
damages  awarded  for  overflows. 


EAGLE  et  al.  v.  BOARD  OP  COMRS  OF 

FENCING  DI8T.  NO.  2,  LONOKE 

COUNTY. 

(Supreme  Court  of  Arkansas.    July  12,  1909.) 

1.  Appeal  and   Ekbob   (j   671*)— Questions 
Pbesented— Scope  of  Recobd. 

Where  the  facts  relied  on  by  appellant  are 
not  set  out  in  his  abstract,  the  court  will  not 
explore  the  transcript  to  ascertain  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  671.*] 

2.  Fewceb  (g   4*)— Fbnoino  Dibtbicts— Pbo- 

CEEDINOB  TO  ENEOBCE  LIEN. 

Under  Klrby's  Dig.  |  1397,  providing  that 
in  the  complaint  in  an  action  to  enforce  a  lien 
ifor  fencing  assessments  it  shall  be  necessary  to 
istate  only  the  fact  of  the  assessment  and  the 
.nonpayment  thereof  as  required  by  law,  the  al- 
legation that  the  assessment  was  levied  by  a 
rlxMird  of  commissioners  and  approved  by  a  conn- 
.ty  court  was  unnecessary',  uid  the  presumption 
was  in  favor  of  the  validity  of  the  assessment, 
:as  against  the  objection  that  it  was  void  be- 
•cause  made  by  the  board,  and  not  by  the  county 
I  court,  *a  provided  by  section  1388. 

[Ed.  Note. — For  other  cases,  see  Fences,  Dec. 
DDig.  {  4.*] 

A  Fences  (|  4*)  — Fencing  Distbicts  —  As- 

BESBUBNT. 

It  being  the  duty  of  the  board  of  fencing 
commissioners  to  construct  a  fence,  and  the  dis- 
trict lieing  liable  for  the  cost  thereof,  that  the 
cost  in  the  first  instance  was  paid  out  of  money 
borrowed  by  the  commissioners  on  their  individ- 
■wA  account  did  not  invalidate  an  assessment 
levied  to  pay  the  cost  of  the  fence. 

[Ed.  Note.— For  other  cases,  see  Fences,  Dec 
Dig.  I  4.*1 

4.  Fences  (|  4*)— Fencing  Dibtbicts— Sttitb 

TO  Enixjrce  Lien — CosTSi^ 

Kiiby's  Dig.  i  1309,  providing  that  a  suit 
to  enforce  the  collection  of  fencing  assessments 
shall  proceed  in  the  same  manner  as  is  provided 
by  law  in  case  of  suits  for  the  collection  of  as- 
sessments for  local  improvements,  has  reference 
«nly  to  the  mode  of  procedure,  and  does  not 
give  the  ri^t  to  attorney's  fee. 

IE2d.  Note.— For  other  cases,  see  Fences,  Dec. 
Dig.  i  4.*] 

Appeal  from  Lonoke  Chancery  Court;  3. 
E.  Martineau,  Chancellor. 

Action  by  the  Board  of  Commissioners  of 
Fencing  District  No.  2,  Lonoke  County, 
against  E.  L.  Eagle  and  others.  Judgment 
for  plaintiff,  and  defendants  appeaL  Modi- 
fled,  and,  as  modified,  affirmed. 


T.  C  Trimble,  Joe  T.  Roblnaon,  and  T. 
C.  Trimble,  Jr.,  for  appellants.  J.  H.  Car^ 
mlchael  and  Jas.  B.  Gray,  for  appellee. 

HART,  J.  On  October  27,  1906,  fencing 
district  No.  2  of  Lonoke  county.  Ark.,  filed 
separate  complaints  against  R.  E.  L.  Eaglo 
and  26  others  in  the  Lonoke  cliancery  court. 
All  of  the  complaints  were  in  the  same  form, 
and  were  proceedings  in  equity  under  the 
statute  to  have  the  lands  of  the  defendants 
sold  for  the  payment  of  taxes  assessed 
against  them  for  fencing  district  No.  2  of 
Lonoke  county.  The  suits  were  consolidated, 
and  the  defendants  filed  their  answer,  in 
which  they  denied  that  the  district  had  been 
legally  formed.  They  denied  that  the  com- 
mlasioners  had  ever  been  appointed  or  quali- 
fied. Further  answering,  they  aver  that,  at 
the  time  the  assessments  which  the  suits 
were  brought  to  enforce  were  made,  the 
said  fencing  district  had  ceased  to  exist,  and 
that  it  owed  no  debts.  Upon  the  final  bear- 
ing of  the  cause,  the  chancellor  found  In 
favor  of  the  plaintiff.  An  attorney's  fee  of 
$250  was  allowed  plaintlfTs  solicitors,  and 
the  same  was  ordered  to  be  prorated  among 
all  the  defendants  and  to  be  charged  against 
their  lands  respectively.  A  decree  was  enter- 
ed, in  which  the  amount  of  tax,  penalty, 
and  cost  against  each  tract  of  land  was  de- 
clared to  be  a  lien  on  it,  and  in  default  at 
payment  thereof  by  the  owner  of  the  land 
within  the  time  specified  the  lands  were 
ordered  sold  for  the  payment  thereof.  The 
defendants  have  appealed. 

The  proceedings  under  which  the  fencing 
district  was  established  are  not  set  out  in 
defendants'  abstract,  and  we  have  no  means 
of  ascertaining  whether  or  not  the  record 
shows  that  the  district  was  legally  formed, 
except  by  exploring  the  transcript,  wfaicli, 
under  a  familiar  rule  of  practice,  we  are 
not  required  to  do.  Hence  the  objection  that 
the  district  was  not  legally  formed  and  that 
the  commissioners  were  never  appointed  may 
be  considered  as  waived  or  abandoned. 

Counsel  for  defendants  insist  that  the 
levy  or  assessment  was  void  because  it  was 
made  by  the  board  of  commissioners,  and 
not  by  the  county  court,  as  provided  by  sec- 
tion 1888  of  Klrby's  Digest.  To  sustain  their 
contention  they  rely  upon  the  following  lan- 
guage in  the  complaint:  "That  the  third 
assessment  of  five  mills  on  the  dollar  was 
levied  on  the  lands  hereinafter  mentioned 
by  the  said  board  of  commissioners  and  ap- 
proved by  the  county  court,"  etc.  The  an- 
swer dented  this  allegation.  This  allegation 
in  the  complaint  was  unnecessary.  Section 
1397  of  Klrby's  Digest  provides  that  in  the 
complaint  in  such  cases  it  shall  not  be  neces- 
sary to  state  more  than  the  fact  of  the 
assessment  and  the  nonpayment  thereof  in 
the  time  required  by  law,  without  any  other 
further  statement  of  any  step  required  to  be 
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taken  by  the  court  or  the  board.  The  plaln> 
till  meant  to  allege  that  the  board  of  com- 
mlasloners  ascertained  the  cost  of  fencing 
and  reported  the  same  to  the  county  court 
and  that  the  court  assessed  said  cost  See 
Kirby's  Dig.  S  1388.  In  any  event,  as  was 
said  In  the  case  of  Board  of  Improvement 
DIst  T.  Offenhouser,  84  Ark.,  at  page  262, 
105  S.  W.,  at  page  266:  "The  court  has  held, 
in  levee  district  and  drainage  district  cases, 
that  regularity  of  the  proceedings  in  forming 
the  districts  wUI  be  presumed,  in  the  absence 
of  evidence  to*  the  contrary"  (citing  cases). 
Here  the  record  does  not  show  that  any  evi- 
dence on  tliat  question  was  Introduced,  and 
the  presumption  la  in  favor  of  the  assess- 
ment. 

Counsel  for  defendants  also  contend  that 
"the  commissioners  could  not  borrow  money 
on  their  personal  responsibility  and  bind  the 
district  for  it"  We  do  not  think  this  ques- 
tion is  presented  by  the  record.  The  fencing 
district  in  question  was  organized  in  the  faU 
of  1902.  The  board  of  commissioners  were 
appointed  and  began  the  work  of  erect- 
ing the  fence.  Twenty-three  miles  were  con- 
templated, and  the  wire  for  it  was  purchased. 
The  district  did  not  have  any  money,  and 
the  members  of  the  board  on  their  individual 
responsibility  borrowed  $6,000,  and  used  It 
in  constructing  the  fence.  The  Legislature 
at  its  1903  session  passed  an  act  making  a 
four-wire  fence  lawful  in  that  part  of  Lonoke 
county  which  was  south  of  the  Choctaw 
Railroad  and  this  included  the  territory  em- 
braced in  fencing  district  No.  2.  The  act 
wait  into  effect  April  25,  1903.  Acts  1903, 
p.  312.  Because  of  the  passage  of  this 
act  many  of  the  landowners  in  the  fencing 
district  wished  to  abolish  it  On  account  of 
this,  and  because  the  district  did  not  have 
the  money  with  which  to  do  so,  the  fence 
has  never  l>een  completed  as  originally  plan- 
ned, and  that  part  of  the  fence  which  was 
built  has  not  been  kept  up.  The  object  of 
the  collection  of  the  assessment  sued  on  is  to 
reimburse  the  commissioners  for  the  money 
which  they  had  paid  out  for  the  purpose 
of  constructing  the  fence.  It  is  not  a  suit 
by  the  holders  of  the  note  against  the  dis- 
trict for  money  alleged  to  have  been  bor- 
rowed by  it  True,  the  money  used  in  con- 
structing the  fence  was  borrowed  by  the  com- 
missioners. But  it  was  borrowed  by  them  on 
their  individual  account,  and  as  the  matter 
now  stands  ttie  commissioners  built  the 
fence  and  paid  the  cost  thereof  out  of  their 
own  funds.  In  short,  the  taxes  collected  wiU 
be  applied  to  the  actual  cost  of  erecting  the 
fence.  It  was  the  duty  of  the  board  to  erect 
the  fence,  and  the  district  was  liable  for  the 
cost  of  it.  Althlemer  v.  Board,  etc.,  Plum 
Bayoa  Leree  Dist,  79  Ark.  232,  95  S.  W. 
140.  The  district  is  liable  for  the  actual 
cost  of  constructing  the  fence,  and  it  was 
proper  to  levy  the  assessments  which  are  the 
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foundation  of  this  action  for  the  purpose  of 
paying  for  it 

Counsel  for  defendants  also  urge  that  the 
court  erred  in  making  the  allowance  of  $250 
to  the  solicitors  for  the  plaintiff.  In  this 
they  are  correct.  In  the  case  of  Improvement 
districts  in  cities  and  towns,  an  attorney's 
fee  is  expressly  allowed  by  statute.  Kirby's 
Dig.  S  5695.  In  the  case  of  fencing  districts, 
the  statute  provides  that  suits  to  enforce  the 
collection  of  assessments  shall  proceed  in  the 
same  manner  as  is  provided  by  law  in  cases 
of  suits  for  the  collection  of  assessments  for 
local  improvements;  but  this  does  not  give 
the  right  to  tax  ait  attorney's  fee.  It  has 
reference  only  to  the  mode  of  procedure. 
Kirby's  Dig.  g  1399. 

The  allowance  of  the  attorney's  fee  of  $250 
was  error,  and  to  that  extent  the  decree  Is 
modified;  otherwise,  it  will  stand  affirmed. 


MOORB  V.  SHARPE  et  al. 
(Supreme  Court  of  Arkansas.    July  12,  1909.) 

1.  Drans  (J  leS*)— CoNDiTiONAi.  Fbeeholdb 
— FoarEirniuE  fob  CoNDinoir  Broken— Re- 
Entbt. 

At  common  law  to  forfeit  a  conditional 
freehold  estate  for  condition  broken,  a  re-entry 
was  essential. 

Ed.  Mote. — For  other  cases,  see  Deeds,  C!ent 
g.  a  628-529;   Dec.  Dig.  {  168.*] 

2.  Deeds   (S    108*)  — Fobtbitubes  — Assiqn- 

lUNTS. 

The  right  of  re-entry  for  condition  broken 
is  not  assignable  at  common  law,  and  could  only 
be  exercised  by  the  grantor  or  by  his  privies  in 
blood. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  n  526-529;  Dec.  Dig.  1 168.*] 

3.  Champebtt  and  Maintenance  ({  8*)— 
Common-Law  Rule— Applicabilttt. 

Tiie  English  Statute  (St  32  Hen.  VIII,  c. 
9),  against  ^e  sale  of  pretended  titles  to  lands 
not  in  possession,  is  not  a  part  of  the  common 
law  of  Arkansas,  having  been  abrogated  by  the 
statutes  extending  the  right  of  alienation. 

[EM.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  {  S3 ;  Dec  Dig. 
J  3.*] 

4.  Deeds  (8  S*)— Livebt  or  Seisin— Nbcbb- 

SITY. 

The  common-law  rule  of  livery  of  seisin  is 
not  In  force  in  Arkansas. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S8;  Dec.  Dig.  J  3.*] 

5.  Deeds  (S  168*)— FoBFErrtmEa  of  Condi- 
tions Bboken— Conveyances  bt  Obantob 

Under  kirbv's  Dig.  {{  736,  737,  authorizing 
one  claiming  title  to  real  estate  in  the  posses- 
sion of  another  to  sell  his  interest  in  the  real 
estate,  a  grantor  in  a  conditional  deed  may, 
on  condition  broken,  declare  a  forfeiture  by 
conveying  the  land  to  another,  thereby  vesting 
title  In  such  grantee,  divesting  the  defeasible 
title  conveyed  by  the  conditional  deed. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  a  52ft-533;   Dec  Dig.  i  168.*] 

Hart  X,  dissenting. 


Appeal  from  Circuit  Court  Phillips  Coun- 
ty; H.  N.  Hutton,  Judge. 
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Action  by  Alberta  X  Sharpe  and  another 
against  J.  R.  B.  Moore.  From  a  Judgment 
for  plaiutlffg,  defendant  appeals.    Affirmed. 

Jdo.  I.  Moore,  for  appellant.  Rose,  Hem> 
Ingway,  Cantrell  &  Loughborough  (W.  EL  H. 
Miller  and  Augustln  Boice,  of  counsel),  for 
appellees.  Julian  Laughlln,  Murphy,  Cole- 
man &  Lewis,  and  Jno.  B.  Jones,  amid 
curiae. 

Mcculloch,  C.  J.  This  is  an  action  in- 
stituted by  plaintiffs,  Alberta  J.  Sharpe  and 
Augustine  Bolce,  against  J.  R.  B.  Moore  in 
the  circuit  court  of  Phillips  county,  to  re- 
cover possession  of  40  acres  of  land  situated 
in  that  county.  The  plaintiffs  recovered 
Judgment  below,  and  the  defendant  appealed. 

Each  party  deralgns  title  from  the  same 
source,  viz.,  from  Edmund  McGehee,  who 
owned  the  land  at  the  time  of  his  death  dur- 
ing the  year  1865  under  a  patent  from  the 
state  of  Arkansas.  The  plaintiffs  claim  ti- 
tle to  the  lands  under  a  deed  executed  in 
1881  by  the  widow  and  devisees  of  Edmund 
McOehee.  The  defendant  claims  title  under 
a  deed  executed  'in  1873  by  the  executors, 
including  the  widow,  of  Edmund  McOehee, 
to  the  St.  Louis  &  Memphis  Railroad  Com- 
j>any.  This  deed  purported  to  convey  a  large 
Itody  of  land,  including  the  tract  in  contro- 
versy, all  of  which  was  wild,  timbered  land, 
without  any  clearing  or  habitation  on  it.  The 
will  of  Edmund  McGehee  conferred  no  pow- 
er upon  the  executors  to  execute  the  deed, 
and  it  was  executed  pursuant  to  an  order 
of  a  Mississippi  court,  and  no  order  was 
made  by  the  Arkansas  probate  court  It  is 
conceded  that  on  this  account  the  deed  was 
ineffectual  as  a  conveyance  of  the  testator's 
title,  and  conveyed  nothing  except  the  un- 
divided interest  of  the  widow  as  one  of  the 
devisees  under  the  will. 

The  deed  was  executed  on  the  condition, 
expressed  therein,  that  the  grantee  should 
build  and  complete  a  railroad  within  three 
years  from  the  date  thereof.  Whether  this 
was  a  condition  precedent  or  subsequent  we 
need  not  now  decide,  since,  conceding  It  to 
have  been  a  condition  subsequent,  which  Is 
essential  to  the  strength  of  defendant's  claim 
of  title  under  the  deed,  the  conclusion  we 
have  reached  on  another  controlling  ques- 
tion is  adverse  to  the  defendant  The  condi- 
tion of  the  deed,  treating  it  as  a  condition 
subsequent,  was  not  performed.  No  con- 
siderable amount  of  work  in  building  the 
railroad  was  done,  and  after  the  condition 
was  broken,  the  grantor,  without  re-entering 
upon  the  land,  or  by  any  other  overt  act  de- 
claring a  forfeiture,  subsequently  executed 
the  deed  under  which  plaintiffs  claim  title. 
The  question  we  propose  to  decide  Is,  then, 
whether  or  not  re-entry  upon  the  land,  suit, 
or  declaration  of  forfeiture  by  the  grantor 
before  conveying  the  land  to  a  third  party 
was  essential  In  order  to  effect  a  forfeiture, 
and  whether  any  Interest  or  estate  was  con- 


veyed by  the  subsequent  deed  under  which 
the  plaintiffs  claim  title.  We  pretermit  a 
discussion  of  the  numerous  other  questions 
presented  and  argued  in  the  case. 

The  doctrine  of  estates  upon  condition  is 
of  feudal  origin,  of  which  system  the  doc- 
trine of  title  by  livery  of  seisin  formed  an 
essential  part,  on  account  of  the  condition  of 
real  property  at  that  time,  and  the  only  prac- 
tical method  of  conveying  it  This  was,  then, 
a  doctrine  of  necessity,  for  In  that  day  no 
system  of  registration  of  conveyance  existed. 
Indeed  lands  were  not  generally  conveyed  by 
writings,  and  the  only  practical  method  of 
giving  notice  of  a  cliange  of  title  was  either 
by  actual  delivery  of  possession  or  by  sym- 
bolic delivery  in  sight  of  the  land.  At  com- 
mon law,  the  only  method  whereby  a  for- 
feiture could  be  effected  for  breach  of  con- 
dition was  by  re-entry  upon  the  premises, 
or  by  a  public  attempt  to  re-enter,  with  a 
declaration  of  forfeiture.  This,  too,  grew 
out  of  the  doctrine  of  livery  of  seisin,  the 
reason  being  that  the  forfeiture  for  condi- 
tion broken  must  i)e  accomplished  by  acts 
of  equal  dignity  and  notoriety  with  those 
which  created  the  condition,  viz.,  delivery, 
either  actual  or  symbolic.  "As  by  the  old 
common  law  a  freehold  could  be  created  on- 
ly by  the  ceremony  of  livery  of  seisin,  the 
corresponding  ceremony  of  re-entry  was  nec- 
essary In  order  to  determine  It,  or,  as  Coke 
has  It,  'an  estate  of  freehold  cannot  begin 
nor  end  without  ceremony."'  1  Jones  on 
Conveyancing  in  Real  Property,  |  716.  "The 
entry,  moreover,  in  the  language  of  the 
Touchstone,  should  be  'an  open  and  notorious 
act,  equivalent  to  investiture  of  land  by  liv- 
ery of  seisin,  that  notoriety  might  be  giveu 
to  the  change  of  title.'  It  is  not  necessary, 
however,  that  the  party  entering  should  de- 
clare at  the  time  for  what  purpose  be  en- 
ters. The  act  speaks  for  Itself."  Id.  i  716. 
In  his  recent  work  on  Real  Property,  Pro- 
fessor Minor  (volume  1,  p.  532)  says:  "It  is 
an  established  rule  of  the  common  law  that, 
if  the  conditional  estate  be  a  freehold,  the 
mere  occurrence  of  the  event  which  con- 
stitutes the  violation  of  the  condition  does 
not  defeat  the  estate,  because  as  a  freehold 
can,  at  common  law,  only  be  created  by  liv- 
ery of  seisin,  there  is  needed  a  correspond- 
ing notoriety  in  order  to  determine  it  This 
corresponding  notoriety  is  the  re-entry  of 
the  grantor  or  his  heirs.  *  *  *  No  actual 
re-entry  is  necessary  to  determine  an  es- 
tate for  years  on  condition;  'for,  as  a  term 
of  years  may  begin  without  ceremony,  so  it 
may  end  without  ceremony.'  " 

It  must  also  be  conceded  that  at  common 
law  the  right  of  re-entry  for  condition  broken 
was  not  assignable,  and  could  only  be  exer- 
cised by  the  grantor  who  created  the  condi- 
tion, or  by  his  privies  in  blood.  It  could 
not  be  exercised  by  one  who  was  only  the 
grantor's  privy  in  estate.  This,  under  the 
maxim  that,  in  order  to  discourage  main- 
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tenance,  'Nothing  wblch  lies  in  action,  entry, 
or  reentry  can  be  granted."  Tbe  same  rule 
prohibited  the  conTeyance  of  lands  held  ad- 
vetsdy.  or  any  Interest  therein.  This  rale 
was  created  nnder  the  English  statute  (St 
32  Hen.  VIII,  c.  9)  against  selling  pretended 
titles,  and  Sir  Edward  Coke  states  the  reason 
therefor  as  follows:  "To  prevent  mainte- 
nance, suppression  of  right,  and  stirring  up  of 
salts ;  and  therefore  nothing  in  action,  entry, 
or  re-entry  can  be  granted  over;  for  under 
color  thereof  pretended  titles  might  be  grant- 
ed to  great  men,  whereby  right  might  be 
trodden  down,  and  the  weak  oppressed,  which 
the  common  law  forbiddeth."  Coke  on  Ldt- 
tleton,  214-a.  In  many  of  the  states  of  the 
.American  Union  this  English  statute  against 
the  sale  of  pretended  titles  to  lands  not  in 
ixtssession  has  been  re-enacted,  and  in  a  few 
states  the  doctrine  has  been  recognized  and 
enforced  as  a  part  of  the  common  law.  But 
this  court  in  Lytle  v.  State,  17  Ark.  674,  held 
that  "the  provisions  of  these  statutes,  upon 
which  so  much  of  tbe  law  of  maintenance 
and  champerty  rests  for  support  in  the  Eng- 
lish law,  so  far  from  having  been  re-enacted 
in  this  state,  have  been  met  hereby  by  di- 
rectly conflicting  legislation  in  the  several 
provisions  touching  the  sale  of  real  estate 
held  In  adverse  poBsession,  whereby  the  right 
of  'alienation  and  purchase'  of  every  Interest, 
title,  and  estate  therein  'has  been  enlarged 
almost  to  an  unlimited  extent.' " 

This  rule  has  long  since  been  changed  in 
England  by  statute.  By  the  wills  act  of  1837 
(St  1  Vict  c.  26, 1  8)  all  rights  of  entry  for 
condition  broken  were  made  devisable,  and 
in  1844  another  statute  (St.  7  4  8  Vict  c.  76, 
i  5)  made  them  assignable  At  common  law 
there  was  a  distinctive  reason  for  the  rule  of 
inhibition  against  the  assignment  of  a  gran- 
tor's rights  before  and  after  breach  of  condi- 
tion. Judge  Hare,  In  his  note  to  Dumpor's 
Case  (Smith's  Leading  Cases,  p.  112)  says: 
"When  it  is  said,  in  general  terms,  that  a 
condition  cannot  be  t8.ken  advantage  of,  save 
by  the  grantor  and  his  heirs,  and,  of  course, 
that  it  is  not  assignable,  two  very  distinct 
points  of  law,  resting  on  different  reasons, 
are  involved  in  the  assertion.  Before  breach, 
the  reason  why  an  assignee  cannot  take  ad- 
vantage of  a  condition  really  depends  upon 
the  want  of  capacity  for  transfer  of  the  con- 
dition itself.  But  after  breach  the  condition 
Itself  is  gone^  and  there  arises  In  its  stead, 
whatever  may  be  its  terms,  in  the  case  of 
freehold  estates,  at  all  events  when  created 
by  a  common-law  conveyance,  a  right  or  title 
of  entry,  which  is  as  little  capable  of  assign- 
ment as  the  condition,  although  the  obstacles 
to  its  assignment  are  of  a  different  nature, 
arising  out  of  the  policy  of  the  common  law, 
and  tbe  provisions  of  the  statute  of  mainte- 
nance, which  forbade  the  sale  or  transfer  of 
all  claims  or  demands  unsustalned  by  pos- 
session, and  resting  solely  in  entry  or  ac- 
tion." However,  tbe  same  learned  author 
states  his  opinion  to  be  that  the  abrogation 


of  the  rule  or  statute  against  maintenance 
does  not  alter  the  rule  as  to  the  nonassign- 
abUity  of  the  grantor's  right  before  re-entry. 
On  that  subject  he  says:  "It  does  not  neces- 
sarily follow  that  the  right  to  enforce  tbe 
forfeiture  of  a  condition  is  equally  suscep- 
tible of  assignment  The  right  to  enter  for 
a  breach  of  condition  is  a  bare  right  or  rem- 
edy, which  differs  essentially  from  the  right 
to  clothe  the  title  to  land  with  possession  by 
expelling  a  disseisor  or  intruder;  for,  while 
the  right  of  property  and  right  of  possession 
belong  in  the  one  case  to  the  person  who  en: 
ters,  they  are  vested  in  the  other,  in  him  on 
whom  the  entry  is  metie,  and  continue  in  full 
force,  although  liable  to  be  defeated,  down 
to  tbe  last  moment  before  that  at  which  tbe 
grantor  enters." 

The  contrary  view  was  expressed  by  tbe 
New  Jersey  Court  of  Errors  and  Appeals,  in 
a  learned  and  exhaustive  opinion,  in  which 
all  the  Judges  concurred.  Bouvier  v.  B.  &  N. 
T.  Ry.  Co..  67  N.  J.  Law,  281,  51  Atl.  781,  60 
Ik  R.  A.  750.  In  tlie  opinion  in  that  case  it 
was  said:  "A  distinction  not  always  clearly 
made,  should,  however,  be  borne  in  mind. 
Before  breach,  as  in  case  of  any  determinable 
fee,  there  is  in  the  grantor  only  a  possibility 
of  reverter:  4  Kent,  Com.  lln;  Nlcoll  v.  N. 
Y.  &  E.  R.  R.  Co.,  12  N.  Y.  121.  After  breach 
there  is  a  vested  right."  At  another  place  in 
the  opinion,  after  referring  to  the  statute  of 
that  state  declaring  the  assignability  of  es- 
tates In  ex3;>ectancy,  it  Is  said:  "It  is  sug- 
gested, also,  that  the  proviso  in  the  act  that 
no  chose  in  action  shall  thereby  be  made  as- 
signable at  law  excepts  rights  of  entry  after 
breach  from  its  operation ;  but  I  do  not  take 
that  view.  Some  Judges  have  spoken  of  the 
right  after  breach  as  a  mere  chose  In  action, 
but  the  designation  is  inaccurate.  A  right 
of  entry  is  an  interest  in  land.  •  •  •  But 
although  it  may  be  that  the  statute  only  au- 
thorizes a  transfer  before  breach,  I  tlilnk  a 
transfer  after  breach  is  also  valid,  for  the 
reason  that  moved  the  Superior  Court  of 
Pennsylvania  to  a  like  decision.  I  would 
not  say,  as  did  that  court  that  a  right  of 
entry  can  l>e  levied  on  and  sold  at  execution, 
bat  I  think  that  in  this  state  it  may  be  trans- 
ferred at  the  will  of  the  holder." 

The  Pennsylvania  Supreme  Court  in  Mc- 
Klssick  V.  Pickle,  16  Pa.  140,  where,  under  a 
deed  which  created  a  condition  subsequent, 
and  tbe  grantor  reserved  therein  for  himself, 
his  heirs,  and  assigns,  the  right  of  re-entry, 
the  question  was  whether  or  not  a  purchaser 
of  the  grantor's  interest  at  execution  sale 
could  exercise  the  right,  said:  "The  law 
against  maintenance  has  never  lieen  adopted 
in  this  state.  The  reason  assigned  why  a 
condition  in  England  could  not  be  assigned 
is  because  no  title  could  be  made  to  land 
held  by  another  adversely,  as  that  was 
against  the  law,  which  forbids  maintenance. 
And  hence  tbe  rule  that  none  but  the  grantor, 
or  his  heirs,  can  enter  for  condition  broken. 
This  reason  does  not  apply  here,  where  the 
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grantor  expressly  reserves  the  right  (citing 
authorities).  In  the  last  case  Chief  Justice 
Gibson  says  none  but  the  feofFer  or  his  heirs 
can  enter,  and  the  reason  why  a  right  of 
entry  cannot  be  assigned  Is  that  a  contrary 
doctrine  would  favor  maintenance  and  pro- 
mote litigation.  This  is  a  fair  case  for  the 
application  of  the  maxim,  'Cessante  ratlone 
cessat  Ipsa  lex.' " 

We  perceive  no  distinction  by  reason  of 
the  grantor  having  expressly  reserved  the 
right  of  re-entry  to  his  assignee.  The  com- 
mon-law doctrine  of  livery  of  seisin,  and  the 
law  against  maintenance  or  the  sale  of  pre- 
tended titles,  have  never  found  lodgment  In 
this  state.  The  former  Is  contrary  to  our 
whole  scheme  of'  laws,  and  especially  the 
system  of  registration  of  land  titles,  which 
has  existed  In  this  state  trom  the  beginning. 
Before  the  statute  was  passed  (December  9, 
1837)  putting  In  force  In  this  state  the  com- 
mon law  of  England  so  far  as  applicable  to 
our  form  of  government,  the  following  statute 
was  passed,  which  undoubtedly  worked  an 
•entire  change,  and  swept  away  every  vestige 
of  the  feudal  doctrine  concerning  alienation 
of  real  estate  and  interests  therein:  "Any 
person  claiming  title  to  any  real  estate  may, 
notwithstanding  there  may  be  -  an  adverse 
possession  thereof,  sell  and  convey  his  inter- 
est In  the  same  manner  and  with  like  effect 
as  If  he  was  in  the  actual  possession  thereof. 
the  term  'real  estate'  as  used  In  this  act, 
shall  be  construed  as  co-extensive  in  mean- 
ing with  'lands,  tenements  and  heredita- 
ments,' and  as  embracing  all  chattels  real." 
Sections  736,  737,  Kirby's  Dig.  Of  this  stat- 
ute the  court,  in  Cloyes  v.  Boebe,  14  Ark.  489, 
said:  "It  is  true  that  at  common  law,  if  a 
man  bad  in  him  only  the  right  of  possession 
of  property,  he  could  not  convey  It  to  an- 
other, lest,  in  the  language  of  the  ancient 
law,  'pretended  titles  might  be  granted  to 
great  men,  whereby  Justice  might  be  trodden 
down  and  the  weak  oppressed.'  But  this  was 
for  the  feudal  reason  that  possession  was  an 
indispensable  element  of  alienation.  •  •  • 
But  every  vestige  of  this  feudal  doctrine, 
which  thus  restrained  the  alienation  of  real 
estate,  has  been  swept  off  by  our  statute, 
which  enacts  that,  'Any  person  claiming  title 
to  any  real  estate  may,  notwithstanding 
there  may  be  an  adverse  possession  thereof, 
sell  and  convey  his  Interest  in  the  same  man- 
ner and  with  like  effect  as  If  he  was  in  the 
actual  possession  thereof.' " 

It  is  Insisted  by  learned  counsel  for  appel- 
lant that  the  statute  accomplished  no  more 
than  an  abrogation  of  the  rule  against  main- 
tenance, and  that,  notwithstanding  the  stat- 
ute, the  title  does  not  revert  to  the  grantor 
nor  his  heirs  until  after  re-entry,  and  that 
without  entry  neither  he  nor  they  have  any- 
thing to  convey.  Conceding,  as  they  contend, 
that  the  statute  only  abrogates  the  rule 
against  maintenance,  that.  In  our  opinion,  is 
suffidei^t  For  we  conceive  the  rule,  stated 
by  the  New  Jersey  and  Pennsylvania  courts. 


to  be  correct  that,  after  condition  broken, 
the  grantor  or  his  heirs  have  a  vested  right 
or  interest,  which  is  assignable.  But  the 
statute  accomplishes  more  than  a  mere  abro- 
gation of  the  rule  against  maintenance.  It 
declares  that  the  grantor,  notwithstanding 
an  adverse  possession,  may  sell  his  Interest 
in  the  real  estate,  and  gives  the  broadest 
definition  to  the  term  "real  estate."  Of  this 
part  of  the  statute  our  court  has  said,  quot- 
ing from  Sir  Edward  Coke,  that  the  word 
"hereditaments"  "is  by  far  the  largest  and 
most  comprehensive  expression,  because  it  In- 
cluded, not  only  lands  and  tenements,  but 
whatever  may  be  inherited,  be  it  corporeal 
or  Incorporeal,  real,  personal,  or  mixed." 
Proceeding  further,  the  court  said:  "And 
thus  it  appears  that,  although  at  common 
law  there  were  certain  rights  to,  and  inter- 
ests in,  real  estate,  that  for  want  of  posses- 
sion, either  actual  or  constructive,  could  not 
be  alienated  to  a  stranger,  although  they 
could  be  released  or  devised  by  will,  or  would 
pass  to  the  heir  or  executor  as  contingencies 
and  mere  possibilities,  such  Is  the  compre- 
hensiveness of  our  statute  in  embracing  here- 
ditaments in  the  term  'real  estate'  that  that 
distinction  is  also  annihilated,  and  there- 
fore in  this  state  whatever  interest  in  real 
estate  may  be  Inherited  may  be  bargained, 
sold,  and  conveyed."  Cloyes  v.  Beebe,  14 
Ark.  489. 

There  is  very  little  conflict,  if  any,  among 
the  text-writers  and  lexicographers  as  to  the 
meaning  of  the  word  "hereditaments."  It 
is  "anything  that  may  be  Inherited,  be  it  cor- 
poreal or  incorporeal,  real,  personal,  or  mix- 
ed. The  word  is  almost  as  comprehensive  as 
'property.' "  Anderson's  Law  Dictionary;  1 
Coke,  Inst  6;  3  Kent,  Comm.  401.  "Whatso- 
ever may  be  inherited  is  an  hereditament. 
In  other  words  when  a  right  is  of  such  a 
nature  that  on  the  death  of  Its  owner  intes- 
tate it  descends  to  his  heir.  It  is  an  heredita- 
ment The  term  includes  a  few  rights  un- 
connected with  land,  l^ut  It  is  generally  used 
as  the  widest  expression  for  real  property 
of  all  kinds."  Rapalje  &  Lawrence,  Law  Dic- 
tionary. We  do  not  deem  it  necessary,  how- 
ever, to  reeort  to  any  technical  meaning  of 
the  word  "hereditaments,"  for  it  is  obvlons 
that  the  Legislature,  by  the  first  section  quot- 
ed above,  intended  to  make  interests  of  every 
kind  whatever  in  lands  alienable.  This  court 
has  placed  the  same  construction  on  the  stat- 
ute In  another  class  of  cases  not  differing, 
we  think,  in  principle  from  the  present  case. 
Bagley  v.  Fletcher,  44  Ark.  153.  In  that  case 
the  question  was  as  to  the  right  of  a  minor 
to  disafilrm  by  the  execution  of  a  quitclaim 
deed,  without  having  re-entered  or  manifest- 
ed a  disaffirmance  by  any  other  overt  act. 
The  court  held  that  the  infant's  deed  vested 
In  the  grantee  a  defeasible  estate  In  fee,  sub- 
ject to  be  defeated  by  disaffirmance,  and 
that  the  execution  of  the  quitclaim  deed  was 
effectual  for  the  purpose  of  conveying  the 
minor's  interest,  and  was  of  such  a  hostile 
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character  to  the  original  deed  as  amounted  to 
a  revocation  of  the  former  grant.  That  deci- 
sion waa  rendered  by  a  divided  court,  but 
there  was  no  disagreement  among  the  judges 
on  the  point  which  is  pertinent  here.  Judge 
Eakln,  dissenting,  conceded  that  a  deed  with 
covenants  of  warranty,  executed  by  a  quon- 
dam Infant,  would  operate  as  a  disaffirm- 
ance and  revocation  of  the  former  deed;  but 
he  held  that  a  similar  efFect  should  not  be 
given  to  a  quitclaim  d6ed.  In  his  dissenting 
opinion  he  said:  "In  other  states, .  as  here, 
where  lands  adversely  held  may  be  transfer- 
red by  the  owners,  the  entry  is  dispensed 
with  as  an  overt  and  solemn  act  of  disaffirm- 
ance, and  the  deed,  If  Incompatible  with  any 
supposed  recognition  of  the  outstanding  title, 
is  taken  as  a  manifestation  of  an  intention 
to  do  what  would,  under  the  common  law, 
have  been  actually  necessary."  The  decision 
In  Bagley  v.  Fletcher  was  recently  followed 
in  the  case  of  Beanchamp  v.  Bertlg,  119  B. 
W.  75,  where  the  land  conveyed  by  the  minor 
was  held  adversely  by  his  original  grantee. 
So  it  may  be  said  here  with  equal  force,  as 
in  the  case  ]ust  cited,  that  the  grantor  in 
a  conditional  deed,  by  the  execution  of  an- 
other deed  to  a  third  person  after  breach  of 
the  condition,  manifests,  In  the  most  unmis- 
takable manner,  his  intention  of  declaring  a 
forfeiture.  It  is  equivalent  to  an  actual  re- 
entry or  a  declaration  of  forfeiture.  The 
execution  of  his  subsequent  deed,  being  in 
hostility  to  his  former  grant,  necessarily 
works  a  forfeiture.  The  execution  and  regis- 
tration of  the  deed  is  an  act  of  the  highest 
degree  of  hostility,  and  one  which  the  orig- 
inal grantee  on  condition  must  take  notice  of, 
because  it  is  in  the  line  of  his  title.  The 
statement  of  a  condition  In  the  deed  puts 
the  grantee,  and  those  in  privity  with  him, 
on  notice  as  to  any  subsequent  deed  executed 
by  the  grantor  In  hostility  to  the  title  there- 
by conveyed. 

The  Virginia  statute  (Code  1904,  |  241$ 
declares  that  "any  interest  In  or  claim  to 
real  estate  may  be  disposed  of  by  deed  or 
will."  It  was  held  under  this  provision 
that  a  right  of  action  for  land  In  the  ad- 
verse possession  of  another,  or  a  right  of 
entry  thereon  after  condition  broken,  by 
analogy  to  contingent  remainders  and  con- 
ditional limitations,  which  are  also  mere 
possibilities,  may  be  assigned  by  deed  or 
will.  Carrington  v.  Ooddln,  13  Orat  687; 
Xoung  T.  Young,  89  Va.  675,  17  S.  B.  470, 
23  L.  R.  A.  642;  Wilson  v.  Langhom,  102 
Va.  639,  47  S.  B.  872.  In  Wilson  v.  Lang- 
horn,  102  Va.  639,  47  S.  E.  872,  supra,  the 
court,  referring  to  a  former  decision  con- 
struing the  statute  said:  "The  court  in  that 
case  indulges  in  no  refinement  of  construc- 
tion. It  is  content  to  give  plain  words  their 
usual  and  everyday  meaning,  and  the  in- 
terpretation there  placed  upon  the  statute 
did  away  forever  with  the  niceties  by  which 
the  devolution  of  property  had  theretofore 
been  embarrassed  and  hindered,  and  made 


capable  of  disposition  by  deed  or  will  any 
interest  In  or  claim  to  real  estate."  Ken- 
tucky has  a  statute  identical  In  language 
with  the  Virginia  statute,  and  the  Court  of 
Appeals  of  Kentucky,  in  construing'  it,  said: 
"The  effect  of  this  statute  is  to  obviate  at 
once  all  the  difficulties  growing  out  of  the 
distinction  which  had  been  established  by 
Judicial  construction  between  such  estates 
as  were  alienable  and  such  as  were  not  It 
will. not  be  doubted,  we  suppose,  that  under 
this  statute  every  conceivable  Interest  in, 
or  claim  to,  real  estate,  whether  present  or 
future,  vested  or  contingent,  and  however 
acquired,  may  be  disposed  of  by  will  or 
deed."  Nutter  v.  Russell,  3  Mete.  (Ky.)  163. 
In  Kenner  v.  Amer.  Cont  Co.,  9  Bush,  202, 
the  Kentucky  court  held  that  the  right  to 
enter  for  condition  broken  could  be  de- 
vised. The  Supreme  Court  of  the  United 
States  in  Schleslnger  y.  K.  0.  S.  R.  Co.,  152 
n.  S.  453,  14  Sup.  Ct  651  (38  L.  Ed.  507), 
said:  "In  the  case  of  a  private  grant  en- 
try by  the  grantor,  or  any  act  equivalent 
thereto,  showing  a  purpose  to  take  advantage' 
of  the  breach  of  condition  subsequent,  and 
to  reclaim  the  estate  forfeited  by  such 
breach,  is  all  that,  is  required."  In  that  case 
the  forfeiture  was  declared  in  a  subsequent 
conveyance  to  another  grantee,  and  the  court 
said  that  the  grantor  had  manifested  his  in- 
tention to  forfeit  the  former  grant  Reliance 
is  placed  by  learned  counsel  on  New  York 
cases,  principally  Cpiugton  v.  Corrigan,  79 
Hun,  488,  29  N.  Y.  Supp.  1002,  a  decision 
by  the  appellate  division  of  the  Supreme 
Court  of  that  state.  That  decision  leaves 
out  of  account  the  distinction  between  the 
rights  of  a  grantor  before  and  after  con- 
dition broken.  But  in  that  case  (which  was 
one  concerning  the  effect  of  a  devise  of 
lands  previously  granted  away  by  deed  on 
condition  subsequent)  the  devise  was  made 
before  breach  of  the  condition.  The  effect  of 
that  decision  was  merely  to  hold  that  before 
condition  broken  the  grantor  had  no  in- 
terest which  could  be  devised  by  will. 

We  think  it  clear,  both  upon  reason  and 
authority,  that  where,  as  In  this  state,  the 
common-law  doctrine  of  livery  of  seisin  is 
abolished  by  a  statute  authorizing  a  con- 
veyance of  land,  whether  held  in  possession 
or  not  a  subsequent  deed,  executed  by  an 
original  grantor  on  condition,  is  equivalent 
to  re-entry,  and  is  effectual  for  the  purpose 
of  declaring  a  forfeiture,  and  vesting  the 
title  In  the  subsequent  grantee.  A  hostile 
deed  after  condition  broken  serves  to  di- 
vest the  defeasible  title  out  of  the  grantee  on 
condition,  and  to  convey  the  title.  This  Is, 
as  said  by  the  Pennsylvania  court,  a  proper 
application  of  the  maxim  that,  the  reason 
of  the  law  ceasing,  the  law  itself  ceases. 

The  Judgment  of  the  circuit  court  is  there- 
fore affirmed. 

HART,  J.  I  dissent  in  this  case.  For  the 
reason  that  ■  dissenting  opinion  is  of  little 
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or  no  practical  value,  I  shall  not  atteltapt  an 
exhaustive  discussion  and  review  of  the  nn- 
inerons  adjudicated  cases  bearing  upon  the 
principles  Involved  In  the  action.  Suffice  it 
to  say  that  I  have  read  and  considered  the 
cases  cited  by  the  able  attorneys  who  have 
filed  briefs  In  behalf  of  all  parties  interested 
in  the  decision,  and  tbelr  briefs  as  I  be- 
lieve exhaust  the  subject 

The  opinion  of  the  court  does  not  decide 
whether  the  condition  In  the  deed  in  ques- 
tion is  precedent  or  subsequent,  I  think  it  a 
condition  subsequent  It  is  necessary  for  me 
to  state  my  conclusion  on  this  point  If  I 
thought  it  was  a  condition  precedent,  I 
would  concur  in  the  Judgment  and  not  dis- 
sent "Conditions  precedent  are,  as  the  term 
implies,  such  as  must  happen  before  the  es- 
tate dependent  upon  them  can  arise  or  be 
enlarged,  while  conditions  subsequent  are 
such  as,  when  they  do  happen,  defeat  an  es- 
tate already  vested."  Cooper  v.  Oreen  et  aL, 
28  Ark.,  at  page  54.  This  is  but  a  reitera- 
tion of  the  rule  announced  by  Washburn, 
Blackstone,  and  Coke.  It  will  be  borne  in 
mind  that  the  opinion  of  the  court  has 
treated  the  condition  In  the  deed  as  a  con- 
dition subsequent.  That  is  to  hold  that  the 
estate  was  vested  In  the  railway  company 
by  the  execution  of  the  deed.  It  Is  a  rule 
of  the  common  law  that  none  may  take  ad- 
vantage of  a  condition  but  grantors  and  their 
privies  in  blood,  or,  in  the  case  of  corpora- 
tions, their  successors.  The  right  to  for- 
feit an  estate  for  breach  of  condition  sub- 
sequent is  confined  to  the  grantor  and  his 
heirs,  and  cannot  be  transferred  by  aliena- 
tion. 4  Am.  Dig.  (Cent.  Ed.)  p.  1142.  Note 
case  of  Cross  v.  Carson,  8  Blackf.  (Ind.)  138, 
44  Am.  Dec.  742;  authorities  cited  In  the 
brief  of  Murphy,  Coleman  &  Lewis,  amici 
curlie.  This  proposition  has  been  so  long 
established,  both  by  the  text-writers  and  by 
adjudicated  cases,  that  there  Is  no  quarrel 
or  dispute  between  my  Brother  Judges  and 
myself  as  to  It  They  bave  decided  that  this 
rule  has  been  changed  by  our  statute,  and 
that  our  former  decisions  bave  recognized 
the  change.  I  maintain  the  contrary  view. 
They  declare  that  sections  736  and  737 
change  the  common-law  rule. 

Section  730  reads  as  follows:  "Any  person 
claiming  title  to  any  real  estate  may,  not- 
withstanding there  may  be  an  adverse  posses- 
sion thereof,  sell  and  convey  his  Interest  in 
(he  same  manner  and  with  like  efTect  as  If 
lie  were  in  possession  thereof."  At  common 
law  the  owner  of  land  could  not  convey  it 
unless  it  was  in  his  possession.  To  obviate 
this  difficulty  the  statute  In  question  was 
]>Hs8ed.  The  statute  simply  means  that,  if 
A.  and  B.  both  claim  title  to  land,  and  B.  Is 
in  possession  thereof,  A.  may  convey  his 
claim  of  title,  and  his  grantee  may  bring  suit 
to  recover  the  laud.  I  think  that  was  the 
only  issue  Involved  In  the  case  of  Cloyes  v. 
Beebe,  14  Ark.  493,  dted  by  the  court  to 


maintain  its  poi|itlon  that  the  statute  has 
changed  the  rule  of  the  common  law  on  the 
subject.  I  think  the  court  has  confused  the 
right  of  entry  or  bringing  salt  for  possession 
of  one  who  has  been  unlawfully  dispossessed 
of  his  real  estate  with  the  right  of  entry,  or 
taking  advantage  of  a  condition  in  a  deed 
which  has  been  broken.  The  statute  was 
enacted  for  the  purpose  of  enabling  the  claim- 
ant  of  real  estate,  who  has  been  nnlawfolly 
deprived  of  his  possession,  to  convey  It  It  is 
essentially  different  from  the  right  to  take 
advantage  of  a  forfeiture,  or  breach  of  a  con- 
dition. In  the  latter  case  the  title  Is  vested 
In  the  grantee,  and  the  grantor  has  no  claim 
of  title,  but  only  the  right  to  claim  a  for- 
feiture or  breach  of  condition.  This  Is  not 
a  claim  of  title,  bat  only  a  right,  or  personal 
privilege,  which  the  grantor  may  either  waive 
or  assert  As  we  have  already  seen  by  the 
rules  of  the  common  law,  in  a  condition  sob- 
sequent  the  title  Is  vested  In  the  grantee  by 
the  execution  of  the  deed.  This  Is  the  dif- 
ference between  a  condition  precedent  and  a 
condition  subsequent  See  Cooper  v.  Green, 
supra.  It  Is  plain  that  If  the  title  is  vested 
by  the  execution  of  the  deed,  it  must  be  re- 
vested In  the  grantor  In  some  way  before  he 
can  be  one  "claiming  title,"  as  expressed  in 
sections  736  and  737  of  Kirby's  Dig.,  supra. 
If  I  am  correct  in  the  views  I  have  expressed, 
the  case  of  Lytle  v.  State,  17  Ark.  608,  only 
holds  that  the  common-law  doctrine  of  main- 
tenance is  not  in  force  in  this  state  as  ap- 
plied to  the  case  of  one  "claiming  title  to  any 
real  estate,"  and  that  such  person  may  con- 
vey whatever  title  thereto  he  may  possess. 
I  think  a  careful  reading  of  the  opinion  in 
the  case  will  show  that  this  was  the  only  is- 
sue raised  by  the  pleadings  and  the  evidence, 
and,  if  so,  it  is  all  that  was  decided.  Sec- 
tion 737  reads  as  follows:  "The  term  'real 
estate'  as  used  in  this  act,  shall  be  construed 
as  co-extensive  in  meaning  with  'lands,  tene- 
ments and  hereditaments,'  and  as  embracing 
all  chattels  real."  Obviously  this  refers  to 
the  preceding  section ;  and,  if  my  construction 
of  the  preceding  section  Is  right,  section  737 
only  means  that  one  claiming  title  to  a  here- 
ditament which  Is  held  adversely  by  another 
may  convey  it.  In  short  if  section  736  has 
no  reference  to  a  conveyance  of  right  to  re- 
enter, or  take  advantage  of  a  breach  of  a 
condition,  the  word  "hereditament"  as  used 
in  section  737  has  no  reference  thereto.  The 
difference  between  a  right  of  entry  of  one  un- 
lawfully dispossessed  of  his  real  estate  and 
the  right  of  entry  for  breach  of  condition  is 
clearly  explained  in  the  case  of  Bangor  v. 
Warren,  34  Me.  324,  66  Am.  Dec.  657.  and 
the  distinction  is  recognized  in  the  case  of 
Hooper  y.  Cummlngs,  45  Me.  359.  In  the 
state  of  New  Jersey  previous  to  the  passage 
of  the  act  of  March  14,  1851  (P.  L.  p.  282)  a 
right  for  a  condition  broken  was  not  assign- 
able, and  the  condition  of  a  deed  could  only 
be  taken  advantage  of  by  a  party  to  the  deed. 
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or  by  blB  prlvleB  In  blood,  or  by  his  personal 
representatlres.  The  case  of  Southard  t. 
Hailroad  Co.,  26  N.  J.  Law,  13,  holds  that  It 
takes  an  express  statutory  enactment  to 
make  so  Important  a  change  in  the  common 
law. 

The  court  has  sought  to  strengthen  its 
opinion  by  citing  the  case  of  Bagley  v.  Fletch- 
er, 44  Ark.  153,  and  Beaucbamp  t.  Bertig,  119 
S.  W.  7S,  to  the  effect  that  a  deed  executed 
by  an  infant  may  be  aTolded  by  him  after 
becoming  of  age  by  any  act  unequirocally 
manifesting  an  intention  to  avoid  it,  and 
that  a  reconveyance  to  a  third  person  con- 
stituted such  an  act  I  can  see  no  analogy 
between  the  two  questions.  Nothing  is  said 
in  the  cases  mentioned  about  the  doctrine  of 
re-entry,  the  assignability  of  a  right  to  re- 
enter. It  is  well  settled  at  common  law  that 
a  conveyance  by  the  grantor  of  his  right  to 
avail  himself  of  a  breach  of  a  condition  in  a 
deed  operates  as  a  discharge  of  the  condition. 
Such  conveyance  constitutes  a  waiver  of  the 
condition  by  the  grantor,  and  does  not  trans- 
fer it  to  his  grantee.  There  is  no  room  for 
dispute  about  the  common  law  on  the  sub- 
ject. The  sole  question  is.  Has  the  statute 
changed  it?  It  is  conceded  that  the  Legis- 
lature has  the  power  to  change  the  rule.  If 
it  has  done  so,  that  settles  the  matter.  If 
it  has  not,  courts  have  no  right  to  encroach 
upon  the  common  law,  for  this  would  be  ju- 
dicial legislation. 

To  continue  the  discussion  would  be  fruit- 
less. As  above  stated,  my  only  purpose  is  to 
enter  my  protest  against  what  I  conceive  to 
be  a  marked  encroachment  by  the  judiciary 
upon  a  long-established  and  well-defined  rule 
of  the  common  law.  In  1816,  while  Arkansas 
was  a  part  of  the  Missouri  territory,  a  stat- 
ute was  passed  adopting  and  recognizing  the 
common  law  as  a  part  of  its  system  of  laws. 
This  statute  remained  to  govern  the  subse- 
quently formed  territory  of  Arkansas,  and, 
with  some  change  of  phraseology,  was  re- 
enacted  as  a  part  of  the  laws  of  this  state, 
and  remains  in  our  statutes  to-day.  Horsley 
V.  Hlibum  et  al.,  44  Ark.  458;  Kirby's  Dig.  { 
623. 


MORRIS  et  al.  v.  FONTAINE. 
(Supreme  Court  of  Arkansas.     July  12,  1909.) 

Appeal  from  Crittenden  Chancery  Court;  Ed- 
waid  D.  Robertson,  Chancellor. 

Snit  between  R.  S.  Morris  and  another  and 
Xoland  Fontaine,  trustee.  From  a  decree  for 
the  latter,  the  former  appeal.    Affirmed. 

L,  P.  Berry  and  A.  B.  Shafer,  for  appellants. 
Geo.  B.  Rose  and  D.  E.  Myers  (R.  C.  Brown 
and  T.  E.  Hare,  of  counsel),  for  appellee. 

•     McCULIjOCH,  C.  J.    One  of  the  controlling 
(luestions  in  this  case   has  been  decided  to-day 
in  the  case  of  Moore  v.  Sharpe,  121  S.  W.  341.' 
Decree  affirmed. 


HURST  V.  LUND. 
(Supreme  Conrt  of  Arkansas.     July  12,  1909.) 

Appeal  from  Circuit  Court.  Pulaski  County, 
Second  Division;   Edw.  W.  Winfield,  Judge. 

Action  between  W.  W.  Hurst  and  Alfred  M. 
lAind.  From  a  judgment  for  the  latter,  the  for- 
mer appeals.    Reversed  and  remanded. 

Rose,  Hemingway,  Cantrell  &  Loughborough, 
for  appellant.    J.  W.  ft  M.  House,  for  appellee. 

McCULLOCH,  C.  J.  This  is  an  action  at  law 
to  recover  possession  of  a  lot  in  the  city  of 
Little  Rock.  The  defendant  claims  title  under 
a  deed  containing  a  condition  subsequent,  which 
said  condition  he  has  broken.  The  plaintiff 
claims  title  under  a  deed  from  the  same  grantor, 
executed  after  the  conditions  in  defendant's 
deed  were  broken.  The  sole  question  in  the 
case  is  whether  or  not  the  plaintiff's  xran- 
tor,  after  the  condition  was  broken,  had  an 
interest  which  could  be  assigned  to  the  plaintiff. 
This  question  is  decided  in  the  case  of  Moore  v. 
Sharpe  (of  this  date)  121  S.  W.  841. 

The  judgment  of  the  circuit  court  is  therefore 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer  to  the  complaint. 


REICHARDT  v.  HOWE  et  al. 
(Supreme  Court  of  Arkansas.     July  12,  1909.) 

1.  Pbauds,  Statute  of  (|  129*)— Past  Peb- 
fobmanck. 

Where  the  lessee  of  land  took  actual  pos- 
session and  nmds  valuable  and  extensive  im- 
provements, the  case  was  thereby  taken  out  of 
the  operation  of  the  statute  of  frauds. 

[Bd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  §|  322-324;  Dec.  Dig.  1 12».*J 

2.  Injunction  (|  52*)— Removal  of  Timber. 

Where  an  insolvent  lessee,  under  the  lease, 
was  permitted  only  to  cut  timber  so  far  as  nec- 
essary for  clearing  the  land,  and  for  lumber  ami 
fence  posts  to  be  used  on  the  land,  his  cutting 
the  timber  for  the  purpose  of  selling  it  should 
be  restrained. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent.  Dig.  S  105;    Dec  Dig.  {  52.»] 

Appeal  from  Saline  Chancery  Court;  Al- 
phonzo  Curl,  Chancellor. 

Action  by  Louis  Reichardt>  against  C.  W. 
Howe  and  another.  From  a  decree  for  de- 
fendants, plaintirc  appeals.    Reversed. 

W.  L.  Cooper  and  Mehaffy,  Williams,  Oock- 
rill  ft  Armistead,  for  appellant  W.  R.  Don- 
bam,  for  appellees. 

McCULLOCH,  C.  J.  The  heirs  of  Nick 
Kupferle,  deceased,  owned  a  tract  of  land 
in  Saline  county  containing  120  acres,  and 
appellant,  Belchardt,  had  possession  and  con- 
trol of  it  as  their  agent  Reichardt  as  such 
agent  entered  into  the  following  written 
contract  with  appellee  Howe:  "Little  Rock, 
Ark.,  Jan.  18,  1908.  Contract  for  Three 
Years'  Lease.  Party  of  the  first  part,  Louis 
Reichardt,  agent  for  the  Nick  Kupferle  es- 
tate, and  C.  W.  Howe,  party  of  the  second 
part,  hereby  agree  to  fence  the  following 
land,  to  wit:  With  a  four  foot  barb  and 
woven  wire  fence  and  build  thereon  a  four 


•For  othtr  case*  see  Mme  topic  and  •ectlOQ  NVMBBB  la  D«c.  *  Am.  Dlfi.  1907  to  date,  ft  Reporter  Indexei 
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room  box  and  celled  house,  barn  and  all 
outhouses,  and  dig  well,  and  also  agrees  not 
to  cut  any  timber  except  where  he  clears  and 
Improves  the  land  only  for  lumber  and  fence 
posts  to  be  used  on  said  land,  said  lease  to 
expire  December  31,  1910.  C.  W.  Howe. 
Ix)uls  Relchardt,  Agt.  Nick  Kupferle  Est" 
The  description  of  the  laud  was  omitted  at 
the  time,  with  the  understanding  that  It 
should  be  supplied  later,  but  this  was  neyer 
done.  Howe  took  possession  of  the  land,  and 
built  a  wire  fence,  inclosing  about  65  acres. 
He  then  entered  Into  a  written  contract  with 
appellee  Craine  for  the  sale  of  all  the  mer- 
chantable timber  on  the  tract,  and  Craine  lo- 
cated a  sawmill  on  the  place  for  the  purpose 
of  sawing  up  the  timber.  Howe  proceeded 
to  cut  timber  on  the  land,  and  deliver  it  to 
Craine  at  his  mill.  He  cut  and  removed  a 
considerable  portion  of  the  timber  from  the 
land,  dellyerlng  it  to  Craine  under  his  con- 
tract of  sale,  and  appellant  Instituted  this 
suit  in  equity  against  both  Howe  and  Craine 
to  restrain  them  from  continuing  to  cut  tim- 
ber. A  temporary  injunction  was  granted 
by  the  chancellor  at  the  commencement  of 
the  suit,  but  was  dissolved  on  the  final  hear- 
ing, when  the  complaint  was  dismissed  for 
want  of  equity. 

Appellant  contends,  and  so  alleges  in  his 
complaint,  that  he  only  Intended  to  lease  30 
acres  of  the  land  to  Howe.  There  is  an  old 
clearing  of  about  10  acres  on  the  tract,  and 
appellant  claims  that  this,  together  with  20 
acres  more,  was  only  to  be  included  in  the 
lease.  On  the  contrary,  appellee  Howe  In- 
sists that  the  whole  tract  of  120  acres  was 
embraced  in  the  lease.  The  testimony  is,  we 
think,  about  evenly  balanced  on  this  issue. 
It  consists  mainly  of  testimony  of  appellant 
and  Howe,  with  very  little  corroboration  of 
either.  Both  of  them  are  in  a  measure  inter- 
ested; and,  as  the  chancellor  accepted  the 
testimony  of  Howe,  we  cannot  say  that  the 
preponderance ,  is  against  the  conclusion 
reached. 

It  is  insisted  that,  as  the  writing  failed 
to  describe  the  land,  It  was  InsufiBclent  to 
constitute  a  contract  between  the  parties, 
and  that  the  whole  transaction  amounts  to 
no  more  than  a  verbal  contract,  and  the  stat- 
ute of  frauds  is  pleaded  against  it  We  con- 
clude, however,  that  as  there  was  actual  pos- 
session taken  by  Howe  under  the  contract, 
and  valuable  improvements  made  by  him  at 
considerable  expense,  the  case  was  thereby 
taken  out  of  the  operation  of  the  statute. 
The  lessee  under  those  circumstances  is  in 
equity  entitled  to  specific  performance  of 
the  contract.  Brockway  v.  Thomas,  36  Ark. 
518;  Pledger  v.  Garrison,  42  Ark.  246;  Ry. 
Co.  V.  Graham,  55  Ark.  294,  18  S.  W.  66; 
Phillips  V.  Jones,  79  Ark.  100,  95  S.  W.  164. 
If  the  version  of  appellee  Howe  be  acc^ted 
as  to  the  transaction  in  question,  he  took 
possession  of  the  whole  tract  of  120  acres  un- 
der the  agreement,  and  with  the  consent  of 
appellant    The  reason  why  the  operation  of 


the  statute  of  frauds  is  avoided  by  part  per- 
formance is  that  it  would  be  fraud  to  deny 
the  benefits  of  the  contract  to  the  party 
who  has  in  part  performed  it;  and,  where 
there  has  been  performance  of  a  part  he  is 
entitled  in  equity  to  require  the  other  con- 
tracting parly  to  perform  the  whole  con- 
tract Justice  could  not  be  done  by  giving 
the  party  the  benefit  of  that  part  of  the  con- 
tract only  which  he  has  p«formed.  Proof 
that  the  contract  has  been  partly  performed 
is  sufficient  to  prevent  the  operation  of  the 
statute  of  frauds,  and  to  supply  the  omftted 
description;  but  the  remaining  part  of  the 
contract  stands  for  itself,  and  the  rights  of 
the  parties  must  be  controlled  by  it 

The  contract  does  not  purport  to  convey  the 
timber,  nor  to  confer  upon  Howe  the  right 
to  sell  it.  His  right  to  use  the  timber  is  ex- 
pressly limited  to  so  much  of  It  as  is  needed 
"for  lumber  and  fence  posts  to  be  used  on 
said  land."  He  is  by  the  terms  of  the  con- 
tract permitted  to  cut  timber  upon  the  lauds 
so  far  as  it  is  necessary  to  remove  it  for  the 
purpose  of  clearing  the  land,  but  only  to  that 
extent;  and  this  does  not  give  him  the  right 
to  cut  the  timber  where  it  is  not  done  for 
the  purpose  of  clearing  the  land ;  nor  does  It 
give  him  the  right  to  sell  the  timber,  even 
after  he  has  cut  it  for  the  purpose  of  clearing 
the  land.  The  title  to  the  timber  never  pass- 
ed to  Howe.  He  was  not  permitted  to  use 
any  part  of  it,  except  so  much  as  was  neces- 
sary for  lumber  and  fence  posts  on  the  land. 
The  owners  of  the  land  had  the  right  at  any 
time  after  they  had  entered  Into  this  contract, 
to  cut  and  remove  the  timber  themselves,  ex- 
cept so  much  as  was  necessary  for  lumber 
and  fence  posts  for  improvements  to  be 
made  by  Howe  on  the  land.  Of  course,  the 
provision  of  the  contract  giving  Howe  the 
right  to  cut  the  timber  for  the  purpose  of 
clearing  the  land  implied  the  right  to  destroy 
it  in  order  to  get  it  out  of  the  way,  so  that 
the  land  might  be  cleared  if  the  owners  re- 
fused to  take  it  off.  But  he  had  no  right 
to  cut  the  timber  for  the  purpose  of  selling 
It  or  to  refuse  to  turn  it  over  to  the  owner 
after  he  had  cut  it  In  order  to  clear  the  land. 
The  testimony  In  this  case  convinces  us  that 
Howe  cut  the  timber  for  the  purpose  of  sell- 
ing it,  and  not  for  the  purpose  of  clearing 
the  land.  The  evidence  does  not  show  that 
he  was  proceeding  with  any  degree  of  dili- 
gence to  clear  the  land,  after  he  had  cut  the 
timber,  but  on  the  contrary,  It  shows  that 
the  matter  of  clearing  the  land  was  a  sec- 
ondary one  with  him.  The  testimony  estab- 
lishes the  fact  that  Howe  was  insolvent  and 
unable  to  respond  to  appellant  in  damages. 
We  are  therefore  of  the  opinion  that  the 
chancellor  erred  In  dismissing  the  complaint. 

The  decree  is  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree 
4n  favor  of  appellant,  enjoining  the  appellees 
from  removing  any  more  timber  from  tbe 
land,  except  for  the  purposes  Indicated  la  the 
contract  as  construed  In  this  opinion. 
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SIDLB  T.  MICHARK  MFO.  CO. 
(Supreme  Conrt  of  Aikansas.    Jnlj  12,  1909.) 

1.  Loos  AND  LoooiNO  (f  S*)— Thibkb  Bights 
— GoNTET  AN  cxs— Deeds. 

Where  certain  deeds  to  timber  contained  a 
proviiion  that  the  grantee,  and  its  auccessora 
and  a88ig:nB,  shonld  have  free  right  of  ingress 
and  egress  to  and  from  the  land  over  any  other 
land  owned  by  the  grantors,  except  land  in  eul- 
tivation,  to  temoye  the  timber  to  a  lailroad,  or 
to  operate  a  logging  or  manufacturing  business 
on  the  land,  the  grantees  or  their  assigns  were 
entitled  to  dam  a  slough,  so  as  to  raise  the  wa- 
ter BuflSciently  to  float  the  logs  to  a  point  where 
they  could  l>e  conTeniently  loaded  on  cars,  pro- 
vided defendant  was  not  injured  thereby. 

[EM.  Note.— For  other  cases,  see  Logs  and 
liOgging,  Dec.  Dig.  S  3.*] 

2.  Appeai.  and   Kbbob   ({   1009*)— Review— 

FlRDIRQa. 

A  chancellor's  finding  of  fact  will  b«  sus- 
tained, nnless  against  the  preponderance  of  the 
evidence. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  SS  3970-3078;    Dec.  Dig.  S 

3.  Appeal  and  Erbob  (|193*)— Excxftionb 
Not  Raised  at  Tbial— waives. 

An  objection  that  the  complaint  did  not 
state  facta  entitling  piaintiS  to  the  relief  de- 
manded cannot  be  made  for  the  first  time  on 
appeal, 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  1226-1240:  Dec.  Dig.  i 
193  ;•   Reading,  Cent.  Dig.  H  1355-1374.1 

Appeal  from  Crittenden  Chancery  Court; 
E.  D.  Robertson,  Chancellor. 

Salt  by  the  Mlcharlc  Mannfacturing  Com- 
pany against  W.  M.  Sidle.  Decree  for  com- 
plainant, and  defendant  appeals.    Affirmed. 

J.  P.  Holt,  for  appellant  J.  F.  Oautney, 
for  appellee. 

HART,  X  M.  C.  TOwnley,  Geo.  0.  Peters, 
and  E.  It.  Pierce,  partners  under  their  firm 
name  of  Michark  Manufacturing  Oomipany, 
filed  their  complaint  in  the  Crittenden  chan- 
cery court  against  W.  M.  Sidle  to  enjoin  him 
from  further  injuring  or  attempting  to  de- 
stroy a  temporary  dam  they  had  erected  on 
the  real  estate  deacrlbed  in  the  complaint 
The  complaint  was  filed  on  the  10th  day  of 
March,  1908,  and  in  substance  alleges:  That 
the  Pierce-Wllllams  Company,  a  Michigan 
corporation,  had  purchased  from  the  defend- 
ant and  other  landowners  all  the  timber  on 
the  lands  described  in  the  complaint  and  had 
received  deeds  therefor.  That  the  Pierce- 
Williams  Company  had  conveyed  by  deed  all 
their  right  and  interest  to  the  plaintUfB. 
The  deed,  omitting  the  formal  parts,  con- 
tains, among  others,  the  following  covenant: 
"We  further  grant  to  the  said  Pierce-Wll- 
llams Company  and  to  their  successors  and 
assigns  the  free  right  of  ingress  and  egress 
to  and  from  said  land  over  any  other  land 
owned  by  os  or  either  of  us  (except  land  in 
■cultivation)  for  the  purpose  of  removing  said 
timber  or  the  products  thereof  to  the  rail- 
road to  the  St  Louis  &  San  Francisco  Rail- 


road Company,  or  for  the  purpose  of  operat- 
ing a  logging  or  manufacturing  business  on 
said  land."  That,  pursuant  to  the  terms  of 
said  timber  contract,  plaintiffs  had  cut  about 
300,000  feet  of  cypress  logs.  That  they  had 
constructed  in  a  slough  or  water  course  upon 
said  lands  a  temporary  dam,  for  the  purpose 
of  enabling  them  to  float  said  logs  to  a  point 
where  they  could  be  conveniently  removed 
and  loaded  upon  the  cars.  That  on  the  29th 
day  of  February,  1908,  the  defendant  cut  and 
destroyed  said  dam,  thereby  disabling  plaln- 
tifr  from  further  floating  said  logs.  That 
defendant  has  threatened  to  again  cut  said 
dam  if  it  is  rebuilt,  and  unless  he  is  restrain- 
ed from  so  doing  he  wiU  completely  demolish 
and  destroy  said  dam.  A  temporary  injunc- 
tion was  granted,  restraining  defendant  from 
further  Interference  with  the  dam.  The  de- 
fendant admitted  cutting  the  dam,  but  Inter- 
posed, as  set  out  by  hia  counsel  in  his  ab- 
stract, the  following  defenses,  viz.:  First. 
That  the  dams  in  question  were  a  nuisance, 
tKkth  of  a  public  and  private  nature.  Second. 
That  the  plaintiffs  had  no  right,  by  contract 
or  otherwise,  to  erect  said  dams  or  maintain 
them.  That  said  dams  were  not  temporary 
dams,  as  alleged,  but  were  intended  to  stand 
either  permanently  or  long  enough  to  Inflict 
Irreparable  Injury  upon  defendant  Third. 
Tliat  the  dams  flowed  the  water  back  upon 
him  and  rendered  his  lands  unfit  for  cultiva- 
tion. Upoh  final  hearing  of  the  cause  the 
chancellor  found  the  issues  in  favor  of  the 
plaintiffs,  and  a  decree  was  entered  perpet- 
ually restraining  defendant  from  destroying 
or  attonpting  to  destroy  the  temporary  dams 
of  the  plaintiffs  on  the  real  estate  described 
in  the  complaint  and  set  forth  in  the  decree. 
The  defendant  has  appealed. 

By  the  terms  of  the  deeds  the  title  to  the 
timber  on  the  lands  in  controversy  became 
vested  in  the  plaintiffs.  In  express  terms 
they  were  given  the  free  right  of  ingress  and 
egress  for  the  purpose  of  removing  said  tim- 
ber or  the  products  thereof.  The  only  excep- 
tion made  to  this  grant  was  tliat  they  should 
not  for  this  putxrase  use  the  cultivated  lands. 
The  clause  in  the  deed  alrave  quoted,  we 
think,  gave  plaintiffs  the  right  to  float  the 
logs  out  upon  the  water  courses  upon  the 
lands,  as  well  as  to  haul  them  away  by  land. 
The  only  restriction  would  be  that  they  must 
not  injure  the  defendant  in  so  doing.  It  is 
claimed  by  the  defendant  that  the  dam  caus- 
ed the  water  to  rise  in  the  slougli,  and  that 
it  was  thus  tKicked  over  bis  adjoining  lands, 
overflowing  those  in  cultivation  and  prevent- 
ing him  from  clearing  other  land,  for  which 
he  already  made  a  contract  On  the  other 
band,  the  plaintiffs  claim  that  the  dam  was 
BO  constructed  that  it  could  only  raise  the 
water  five  inches,  and  that  when  it  rose 
higher  than  five  inches,  it  would  flow  over 
and  around  the  edges  of  the   dam.    They 
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claim  that  It  was  necessary  for  them  to  raise 
the  water  In  the  slough  five  Inches  In  order 
that  they  might  at  all  times  have  sufficient 
water  to  float  the  logs. 

They  adduced  testimony  tending  to  estab- 
lish their  contention,  and  to  show  that  they 
had  carefully  measured  the  stage  of  the  wa- 
ter before  and  after  the  dam  was  constrnct- 
ed,  and  that  after  the  dam  was  constructed 
the  water  was  never  raised  more  than  Ave 
Inches;  that'  the  openings  left  at  the  ends 
were  sufficient  to  carry  away  all  water  in 
times  of  flood  In  excess  of  that  Their  evi- 
dence also  tended  to  show  that  they  had 
examined  the  lands  of  the  defendant  after 
the  erection  of  the  dam,  and  that  the  water 
had  not  been  raised  sufficient  to  overflow  or 
to  Injure  them.  The  evidence  for  the  defend- 
ant contradicted  their  testimony;  but  the 
'  chancellor  found  the  Issue  in  this  respect  in 
favor  of  the  plaintlfts,  and  we  cannot  say 
that  his  findings  are  against  the  wel^t  of 
the  evidence.  It  has  been  so  often  held  that 
a  chancellor's  finding  of  fact  will  be  sustain- 
ed on  appeal,  unless  against  the  preponder- 
ance of  the  evidence,  that  a  citation  of  any 
adjudicated  cases  on  that  point  is  not  neces- 
sary. No  useful  purpose  could  be  served  in 
setting  out  In  detail  the  evidence  on  the  facts. 
It  is  sufficient  to  say  that  we  have  carefully 
examined  It. 

No  objection  to  the  jurisdiction  of  the 
(.-ourt  on  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  entitle  plaintlfTs 
to  the  relief  prayed  for  was  made  In  the 
<-ourt  below,  and  it  is  now  too  late  to  raise 
that  question. 

We  find  no  prejudicial  error  In  the  record, 
and  the  decree  is  affirmed. 


NASHVILLE  LUMBER  CO.  v.  ROBINSON 

et  al. 
(Supreme  Court  of  AriUtnsas.    July  12,  1609.) 

1.  Sales  (§  479*)— CoNnrnoNAi,  Sales— Rem- 

KDIKS  OF  SELLEB — ELECTION — EjVIDENCB. 

In  an  action  by  a  conditional  seller  of  fur- 
niture, etc.,  against  the  buyer  and  his  surety  on 
the  conditional  sale  note  given  for  the  price,  evi- 
dence held  to  sustain  a  verdict,  finding  that 
plaintiff  had  elected  to  retake  the  property  in 
cancellation  of  the  debt 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  47».»] 

2.  Sales  (f  479*)— Conditional  Sales— Ac- 
tion FOB  PbICE— iNSTRUCTIONa. 

Where,  in  a  snit  by  a  conditional  seller  to 
recover  the  price  on  the  sale  note,  defendant's 
answer  admitted  execution  of  the  note,  and  al- 
leged that  the  buyer  purchased  the  property  to 
operate  a  boarding  house,  and,  on  ascertaining 
that  it  was  not  paying,  surrendered  the  goods  to 
the  seller,  who  accepted,  retained,  and  after- 
wards used  them,  a  requested  charge  that  the 
seller  claimed  the  return  had  been  accepted  "in 
satisfaction  of  said  notes,"  and  that  the  bur- 
den was  on  him  to  show- that  plaintiff  accepted 
the  return  "in  satisfaction  of  the  notes,"  was 
properly  refused  as  misstating  the  issues,  the 


defense  being  not  payment  but  election  of  the 
conditional  seller  to  retake  the  property. 

[Ed.  Note. — For  other  cases,  see  Sales,  Deo. 
Dig.  {  479.*] 

3.  Sales   (§   479*)  —  Condixional  Sales  — 

Rights  of  Seller- ELBcrrioN. 

A  conditional  seller  of  goods  may  elect  to 
retake  the  property  and  cancel  the  debt,  or  he 
may  sue  to  recover  the  debt,  waiving  his  reserva- 
tion of  title  at  his  election,  but  he  cannot,  after 
retaking  the  property,  maintain  an  action  on 
the  debt 

[Ed.  Note.— For  other  cases,  see  Sates,  Cent. 
Dig.  fl  1418-1422;   Dec.  Dig.  |  479.*] 

Appeal  from  Circuit  Court,  Howard  Coou- 
ty;   James  S.  Steel,  Judge. 

Action  by  the  Nashville  Lumber  Company 
against  O.  W.  Robinson  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.  Affirmed. 

This  was  a  suit  by  appellant  against  the 
appellees  on  an  instrument  evidendug  the 
sale  and  purchase  of  certain  bousebold  and 
kitchen  furniture  and  utensils.  The  instru- 
ment, omitting  the  description  of  the  articles 
sold,  is  as  follows:  "Nashville,  Ark.,  No- 
vember 1,  1907.  1224.30.  On  or  before  the 
30th  day  of  November,  1907,  for  value  re- 
ceived we  promise  to  pay  to  the  Nashville 
Lumber  Company  store  or  order  at  Nash- 
ville, Arkansas,  $224.30  with  Interest  at 
ten  per  cent,  per  annum  from  date  until 
paid.  The  express  condition  of  the  sale  and 
purchase  [here  follows  the  description  of 
the  articles  sold]  for  which  this  note  is  giv- 
en, is  such  that  the  title,  ownership  and  pos- 
session does  not  pass  from  the  said  Nash- 
ville Lumber  Company  store,  antll  this  note 
and  interest  Is  paid  in  full,  and  the  said 
Nashville  Lumber  Company  store  has  the 
power  to  declare  this  note  due  and  take  pos- 
session of  the  above  property  whenever  they 
deem  themselves  insecure,  even  before  the 
maturity  of  this  note  and  sell  the  same  at 
public  or  private  sale  without  notice.  The 
proceeds  (after  the  expenses  and  interest  are 
paid)  to  be  applied  on  this  note  and  any  bal- 
ance unpaid  shall,  in  consideration  of  the 
use  and  rent  of  the  property,  be  a  valid  and 
subsisting  claim  against  the  vendee.  G.  W. 
Robinson.  B.  A.  Williams." 
'  Appellant  alleged  thot  the  "note"  had  not 
been  paid,  and  prayed  judgment  for  the 
amount  thereof.  The  answer  was  as  fol- 
lows: They  admit  that  they  executed  the 
"note."  They  allege  that  appellee  E.  A.  Wil- 
liams received  no  benefit  for  said  note  or 
the  purchase  of  said  property.  That  he 
merely  signed  said  note  as  surety  for  the 
said  O.  W.  Robinson,  and  further  alleged 
that  said  note  was  given  for  the  purchase 
of  certain  property  described  In  said  note, 
and  that  It  was  agreed  between  plaintiff  and 
defendant  that  the  title  and  possession  of 
the  property  described  In  said  note  should 
remain  in  the  plaintiff.  Nashville  Lumber 
Company  store,  until  said  note  and  Interest 
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t  hereon  was  fully  piiid.  That  said  furniture 
vras  purchased  by  the  defendant  Robinson 
for  the  purpose  of  furnishing  and  running  a 
boarding  house  In  the  town  of  Nashville, 
Ark.,  for  the  plaintiff.  That  said  defendant 
Robinson  run  said  boarding  house  for  said 
plaintiff  until  about  the  let  day  of  Febru- 
ary, 1008,  when  he  discovered  that  he  was 
rminlng  said  boarding  house  at  a  loss,  and 
thereupon  quit  said  house,  and  packed  up 
all  of  said  furniture  and  turned  it  over  to 
the  plaintiff,  Nashville  Lumber  Company, 
stating  at  the  time  '  that  he  was  unable 
to  pay  for  said  furniture,  and  that  the 
XashvUIe  Lumber  Company  accepted  said 
property,  and  has  since  used  it  and  has  sold, 
leased,  or  in  some  way  disposed  of,  said 
property  to  parties  who  are  now  running 
said  boarding  house,  and  by  virtue  of  its  ac- 
ceptance and  use  of  said  property  it  is  now 
estopped  from  maintaining  a  suit  given  for 
the  purchase  money  thereof  against  either 
of  the  defendants.  The  appellees  thus  as- 
sumed the  burden  of  proof,  and  the  testi- 
mony In  their  behalf  tends  to  prove  that  on 
the  iBt  day  of  November,  1907,  the  appellee 
Robinson  rented  a  boarding  house  from  the 
appellant  at  the  price  of  $40  per  month,  un- 
der an  arrangement  that  he  was  to  board  the 
laborers  of  the  appellant,  with  a  guaranty 
on  the  part  of  the  appellant  for  the  payment 
of  their  board.  In  order  to  run  the  board- 
ing honse  it  became  necessary  for  Robinson 
to  buy  quite  a  lot  of  furniture,  which  he 
purchased  from  the  appellant,  and  executed 
to  appellant  the  note  in  suit,  with  E.  A.  Wil- 
liams as  his  security.  That  the  property 
purchased  was  removed  from  appellant's 
store  to  its  boarding  house,  under  the  man- 
agement of  Robinson,  and  after  running  said 
boarding  honse  at  a  loss  for  three  months, 
on  the  1st  day  of  February,  1908,  Robinson 
threw  up  his  contract,  quit  the  boarding 
house,  and  packed  all  the  furniture  and  lock- 
ed It  np  In  the  house,  and  surrendered  it, 
together  with  keys  of  said  house,  to  appel- 
lant, who  accepted  it,  and  retained  It,  and 
afterwards  used  it,  or  permitted  its  tenants 
to  do  so.  There  Is  no  evidence  to  warrant 
the  condoslon  that  appellant  In  accepting 
the  property.  If  It  did  so,  meant  to  receive 
it  as  a  payment  on  the  debt.  But  the  evi- 
dence shows  that  appellant  accepted  it,  If 
at  all,  as  its  own  property,  and  not  as  the 
property  of  Robinson.  It  la  unnecessary  to 
set  out  In  detail  the  evidence  of  appellant. 
It  suffices  to  say  that  It  shows  that  the  fur- 
niture was  never  tendered  to  or  accepted  by 
it ;  that  It  had  nothing  more  to  do  with  the 
fnmitnre  after  same  was  sold  to  appellee 
Robinson. 

The  court  gave  at  the  request  of  appellees 
the  following  instruction:  "(1)  When  prop- 
erty la  sold  upon  condition  that  the  title 
thereto  shall  remain  In  the  seller  until  the 
purchase  price  Is  paid,  the  seller,  upon  ma- 


turity of  the  debt  may  pursue  either  of  two 
r^nedles:  First,  he  may  retake  possession  of 
the  property,  and  thus  in  effect  cancel  the 
debt;  or  be  may  bring  his  action  to  recover 
the  debt,  and  thus  affirm  the  sale  and  waive 
the  reservation  of  title.  So  in  this  case.  If 
you  believe  from  the  evidence  that  the  plain- 
tiff agreed  to  sell  the  furniture  described  iu 
the  note  to  the  defendant,  and  reserved  the 
title  and  possession  therein  until  purchase 
price  thereon  was  paid,  and  that  the  note 
sued  on  In  this  case  was  given  for  the  pur- 
chase price  of  said  property  and  that  after 
maturity  of  said  note  the  defendants  turned 
over  to  the  plaintiff  the  possession  of  all  of 
said  property,  and  that  it  accepted  said  prop- 
erty or  disposed  of  it,  then  the  plaintiff  could 
not  bring  this  suit  to  collect  the  purchase 
price  of  said  property,  and  you  will  find  for 
the  defendants  as  to  the  larger  of  the  two 
notes." 

Appellants  asked  the  court  to  Instruct  the 
jury  as  follows:  "(1)  The  court  instructs 
the  Jury  that  this  is  a  suit  upon  two  promis- 
sory notes,  executed  by  the  defendants  to 
the  plaintiff,  for  the  purchase  price  of  cer- 
tain personal  property  of  which  plaintiff  re- 
tained title,  and  the  defendant  Robinson 
claims  that  all  of  said  property  was  return- 
ed to  the  plaintiff,  and  was  accepted  by  it  in 
satisfaction  of  said  notes,  and  the  burden 
of  proof  is  on  the  defendant  to  establish 
their  defense  by  a  preponderance  of  the  tes- 
timony; and.  If  they  fall  to  satisfy  your 
minds  that  they  are  either  of  them  turned 
over  or  delivered  to  the  plaintiff  or  its  au- 
thorized agent  the  property  mentioned  In 
the  notes,  and  that  the  plaintiff  accepted  the 
same  in  satisfaction  of  said  notes,  then  your 
verdict  will  be  for  the  plaintiff.  (2)  The 
court  tells  the  iuty  that  the  mere  fact  that 
the  defendant  Robinson  leaving  the  personal 
property  mentioned  in  the  notes  in  the  house 
of  the  plaintiff  with  or  without  its  consent 
would  not  be  such  a  delivery  as  would  satis- 
fy the  notes,  unless  the  plaintiff  agreed  to 
accept  the  same  In  satisfaction  thereof.  (3) 
That  the  court  tells  the  Jury  that  one  who 
sells  the  personal  property  on  a  credit,  and 
takes  notes,  retaining  title  until  paid,  has 
two  remedies:  To  either  sue  on  the  contract 
for  the  purchase  price;  or  to  retake  the 
property — and  if  you  believe  from  the  evi- 
dence in  this  case  that  the  property  was 
never  turned  over  to  the  plaintiff  or  its  au- 
thorized agent  by  the  defendant,  or  either 
of  them.  In  satisfaction  of  the  notes,  and 
that  the  same  was  accepted  by  the  plaintiff 
in  full  satisfaction  thereof,  and  that  plain- 
tiff never  at  any  time  elected  to  insist  on 
the  return  of  the  property,  then  your  ver- 
dict will  be  for  the  plaintiff."  The  court 
modified  the  above  prayers  by  striking  out 
the  words:  "In  satisfaction  of  said  notes," 
**ln  satisfaction  thereof,"  "In  full  satisfac- 
tion thereof,"  and  gave  the  prayers  as  thus 
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modified.  The  appellant  objected  to  the  rul- 
ings of  the  court,  and  duly  saved  Its  excep- 
tions. The  verdict  was  for  the  appellees. 
The  appellant  in  its  motion  for  new  trial  as- 
signed as  errors  the  rulings  of  the  court, 
which  it  urges  here  as  grounds  for  reversal. 
The  court  overruled  its  motion,  and  It  prose- 
■cutes  this  appeal. 

Sain  &  Sain,  for  appellant  W.  P.  Feazel, 
tor  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  1.  There  was  evidence  to  sustain 
the  verdict 

2.  It  will  be  observed  that  the  note  sued 
on  contained  the  stipulation  "that  the  title, 
ownership  and  jrassesslon  does  not  pass  from 
the  Nashville  Lumber  Company's  store  until 
this  note  and  interest  Is  paid  in  full,  and  the 
Nashville  Lumber  Company  store  has  the 
X)ower  to  declare  this  note  due  and  take  pos- 
session of  the  above  property  whenever  they 
deem  themselves  Insecure,"  eta  The  appel- 
lant does  not  sue  for  the  property,  but  for 
the  purchase  money.  The  only  defense  was 
that  appellant  had  elected,  before  the  institu- 
tion of  the  suit,  to  retake  the  property.  The 
question  of  satisfaction  of  the  note  was  not 
raised  by  the  answer.  The  legal  eftect  of  the 
facts  set  up  in  the  answer,  if  such  facts 
were  proved,  was  to  show  an  election  on  the 
part  of  the  appellant  Appellees  introduced 
evidence  tending  to  prove  the  allegations  of 
its  answer,  and  the  court  submitted  the  ques- 
tion to  tlie  Jury  under  the  proper  instruc- 
tions.   Appellant's  prayer  No.  1  incorrectly 


states  the  defense  set  up  by  appellees.  For 
It  says:  "Robinson  claims  that  all  of  said 
property  was  returned  to  the  plaintiff  and 
was  accepted  by  It  'in  satisfaction  of  said 
notes.' "  The  words  "in  satisfaction  of  said 
notes"  were  not  used  in  the  answer,  and  none 
of  its  allegations  would  warrant  the  conclu- 
sion that  appellee  Robinson  was  setting  up 
the  defense  of  payment  or  satisfaction  t>ased 
upon  a  contractual  relation  I)etween  appel- 
lant and  appellees.  But  the  alle^tlons  of 
the  answer  and  the  evidence  adduced  by  the 
appellees  shows  that  their  defense  was  a  can- 
cellation of  the  debt  by  the  election  on  the 
part  of  appellant  to  retake  the  property. 
The  words  "in  satisfaction  of  the  notes"  in- 
troduced an  Issue  not  in  the  case,  and  were 
well  calculated  to  confuse  and  mislead  the 
Jury.  For  if  the  appellant  elected  to  retake 
the  property,  and  thus  in  eftect  to  cancel  the 
debt  t>efore  this  suit  was  brought  then  it 
could  not  thereafter  sue  to  recover  the  pur- 
chase money  also.  When  this  debt  became 
due  and  was  unpaid,  the  vendor,  having  re- 
served the  title  until  the  purchase  price  was 
paid,  had  its  election  to  take  either  of  tiito 
courses:  It  could  elect  to  retake  the  prop- 
erty, and  thus  in  effect  cancel  the  debt;  or 
It  could  bring  its  action  to  recover  the  debt 
and  thus  affirm  the  sale  and  waive  reserva- 
tion of  title.  Butler  v.  Dodson,  78  Ark.  56*9, 
94  S.  W.  703.  But  appellant  having  taken 
the  former  course,  as  appellees  allege,  could 
not  thereafter  pursue  the  latter,  and  henc» 
is  barred  of  the  right  to  recover  in  the  pres- 
ent suit 
The  Judgment  Is  affirmed. 
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CONAWAT  et  al.  t.  NEWMAN  MILL  & 

LUMBER  GO.  et  al. 
(Supreme  Court  of  Arkansas.    Jnly  12,  1900.) 

1.  FABTirXRaHIF    (§    183*)— M0BT0A6E»— INDI- 
VIDUAI.  Debt— 1%£FERENCES. 

An  insolvent  firm  maj  mortgage  its  part- 
nership property  to  secure  indiridual  in  prefer- 
ence to  partnership  debts. 

[£>d.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  f  331 ;    Dec  Dig.  |  183.*] 

2.  Fbaud  (I  12*)— Fbaudulent  Refbesenta- 
TI0N8— FUTUBS  Acts- Pbohises. 

A  promise  on  behalf  of  a  partner  that,  if 
the  firm  would  execute  a. mortgage  to  secure  bis 
individual  debt,  he  would  advance  more  money 
to  the  firm,  was  a  'promise  as  to  future  acts, 
and  insufScient  to  sustain  a  chaige  of  deceit 
in  obtaining  the  mortgage,  on  his  refusal  to  per- 
form. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  I  14;   Dec.  Dig.  i  12.*] 

Appeal  from  Monroe  Chancery  Court;  Jno. 
M.  Elliott,  Chancellor. 

Suit  by  J.  A.  Conaway  and  another  against 
the  Newman  Mill  &  Lumber  Company  and 
others.  From  a  decree  In  favor  of  defend- 
ant Greenwald,  and  awarding  to  him  priority 
of  payment  out  of  the  assets  of  the  Insolvent 
firm,  complainants  appeal.    Affirmed. 

Thomas  &  Lee,  for  appellants.  Manning 
&  Emerson,  for  appellees. 

HART,  J.  This  l8  an  action  In  equity, 
instituted  In  the  Monroe  chancery  court  by 
J.  A.  Conaway  and  Goldman  &  Co.  against 
the  Newman  Mill  &  Lumber  Company,  R.  L. 
Newman,  J.  D.  Atkinson,  and  H.  Greenwald. 
Goldman  &  Co.  Is  a  partnership  composed  of 
J.  D.  Goldman,  W.  L.  Jeffries,  and  S.  Bacha- 
rach.  The  Newman  Mill  &  Lumber  Com- 
pany Is  a  partnership  composed  of  the  plain- 
tiff J.  A.  Conaway  and  the  defendants  R.  L. 
Newman  and  J.  D.  Atkinson.  They  were  en- 
gaged in  operating  a  sawmill  In  Monroe 
county.  Ark.,  during  the  year  1907.  Their 
assets  consisted  chiefly  of  the  sawmill  outfit 
complete  and  21  head  of  oxen,  wagons,  etc 
On  the  80th  day  of  September,  1907,  the 
members  comprising  the  firm  of  the  Newman 
Mill  &  Lumber  Company  executed  a  mort- 
gage on  their  partnership  property  In  favor 
of  H.  Greenwald  to  secure  an  Indebtedness 
of  13,000.  The  Indebtedness  secured  was  the 
Individual  debt  of  R.  L.  Newman,  one  of 
the  partners.  During  the  course  of  operating 
the  mill  the  Newman  Mill  &  Lumber  Com- 
pany became  Indebted  to  various  creditors, 
among  whom  were  the  plaintifls  Goldman 
ft  Co. 

On  the  IBth  day  of  December,  1907,  Gold- 
man &  Co.  brought  suit  against  them  for 
the  sum  of  $755.89  In  the  Monroe  circuit 
court,  and  sued  out  a  writ  of  attachment 
against  their  property.  The  object  of  the 
present  suit  was  to  have  the  partnership  of 
the  Newman  Mill  &  Liunber  Company  dis- 
solved and  Its  affairs  wound  up  on  account 
of   Insolvency,    and    to    have   the   debt   of 


Greenwald  postponed  until  the  partnership 
debts  were  settled.  The  appointment  of  a 
receiver  was  asked  for,  and  J.  B.  Hagin  was 
appointed  receiver.  He  at  once  qualified  and 
took  charge  of  the  property  and  assets  of 
the  firm.  The  complaint  was  filed  December 
30,  1907,  and,  In  addition  to  the  matters 
above  set  forth,  alleged  that  the  mortgage 
to  Greenwald  was  procured  by  deceit  and 
fraud.  Greenwald  answered  the  complaint, 
and  denied  that  he  had  procured  the  execu- 
tion of  the  mortgage  by  deceit  and  fraud. 
He  also  denied  that  the  debt  secured  thereby 
was  the  Individual  debt  of  Newman,  but 
averred  It  to  be  the  debt  of  the  partnership. 
Newman  and  Atkinson,  although  duly  sum- 
moned, failed  to  answer.  The  chancellor 
found  the  Issues  in  favor  of  the  defendant 
Greenwald,  and  declared  that  his  mortgage 
was  a  prior  Hen  on  the  property  embraced 
In  It.  A  decree  was  therefore  entered  In  his 
favor.  In  which  the  property  was  ordered 
sold  and  the  proceeds  applied,  first,  to  the 
payment  of  his  debt  and  interest,  and  the 
remainder.  If  any,  to  the  other  creditors  of 
the  Newman  Mill  &  Lumber  Company. 
Judgment  was  also  rendered  In  bis  favor 
for  his  debt  of  $3,000  and  the  accrued  In- 
terest The  plaintiffs  have  duly  prosecuted 
an  appeal  to  this  court. 

The  Newman  Mill  &  Lumber  Company  was 
Insolvent  at  the  time  the  mortgage  to  Green- 
wald was  executed;  but  In  the  case  of  Reyn- 
olds V.  Johnson,  54  Ark.  449,  16  S.  W.  124, 
it  was  held  that  an  insolvent  firm  may  mort- 
gage their  partnership  property  to  secure 
individual,  in  preference  to  partnership, 
debts.  Counsel  for  plaintiffs  urge  us  to 
overrule  this  case,  and  contend  that  it  is 
against  the  weight  of  authority.  The  two 
Hues  of  decisions  were  discussed  in  that 
opinion,  and  the  rule  above  announced  was 
deliberately  adopted.  It  has  been  followed 
ever  since  by  this  court.  It  has  become  a 
rule  of  property,  and  we  decline  to  disturb  It 

It  is  also  contended  by  counsel  for  plain- 
tiffs that  the  mortgage  of  the  Newman  Mill 
&  Lumber  Company  to  Greenwald  was  pro- 
cured by  deceit  The  testimony  for  the 
plaintiffs  shows  that,  when  the  firm  of  the 
Newman  Mill  &  Lumber  Company  was  form- 
ed, Newman  put  in  $1,500,  Atkinson  put  in 
$500,  and  Conaway  nothing.;  that  the  agree- 
ment between  them  was  that  Newman  should 
be  first  paid  back  the  amount  paid  In  by  him, 
with  interest,  and  then  that  Atkinson  in  like 
manner  should  receive  back  the  amount  paid 
In  by  him;  that  at  the  time  the  mortgage 
in  question  was  executed  the  amount,  princi- 
pal and  Interest,  owed  to  Newman  was  $1,600; 
that  to  Induce  them  to  sign  the  mortgage 
Greenwald  told  them  that  Newman  would 
draw  out  of  the  firm  if  they  did  not  execute 
the  mortgage,  but  that  if  they  did  execute 
it  he  would  advance  the  firm  more  money; 
that  Newman  bad  traded  with  Mrs.  Green- 
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wald  for  some  hotel  propertj,  and  the  mort- 
gage was  In  part  payment  o(  It;  that  New- 
man afterwards  denied  that  be  had  au- 
thorized I.  Greenwald.  the  husband  and 
ngent  of  H.  Greenwald,  to  represent  to  plain- 
tiff Conaway  that  he  would  advance  the 
Arm  more  money. 

Greenwald  denied  that  he  made  the  state- 
ment about  Newman  making  further  ndvan- 
res  to  the  Newman  Mill  &  Lumber  Company, 
or  withdrawing  from  the  firm  If  the  mort- 
gage was  not  executed.  This  was  not  a  false 
statement  upon  which  fraud  may  be  predi- 
cated. Such  fraud  must  be  of  existing  facts, 
or  facts  which  previously  existed,  and  can- 
not consist  of  mere  promises  as  to  future 
acts,  although  such  promises  are  subsequent- 
ly broken.  The  facts  adduced  in  evidence  by 
iiIaintlfTs  could  only  establish  a  breach  of 
•contract,  but  they  do  not  sustain  an  action 
for  fraud  or  deceit.  The  representations 
here  complained  of  relate  solely  to  promises 
MS  to  matters  in  future.  20  Cyc.  20,  and 
-ases  cited. 

We  And  no  prejudicial  error  In  the  record, 
nnd  the  decree  will  stand  affirmed. 


ARNOLD  V.  WATSON. 
(Supvine  Court  of  Arkansas.     July  12,  1909.) 

1.  Mortgages  (S  342*)— Tbust  Deed— Substi- 
tuted Trustee — Appointment. 

A  trustee  cannot  be  substituted  for  the 
trustee  named  in  a  trust  deed,  unless  the  con- 
ditions authorizing  the  substitution  exist. 

[Ed.  Note.— For  other  cases,   see  Mortgages, 
Cent.  Dig.  !  1041;   Dec.  Dig.  {  342.»] 

2.  Mortgages    (|    342*)— Tbust   Deed— Sub- 
stituted Trustee — Appointment. 

A  deed  of  trust  authorized  the  lieneficiary, 
on  the  death  of  the  trustee  or  his  neglect  to 
carry  out  the  trust,  to  appoint  a  substitute. 
The  beneficiary  appointed  a  substituted  trus- 
tee, and  indorsed  on  the  deed  of  trust  the  state- 
ment of  the  appointment,  because  the  trustee 
named  had  neglected  to  execute  the  trust.  The 
trustee  was  at  the  time  a  nonresident,  and  not 
in  a  position  to  act.  Held,  that  the  appoint- 
ment was  valid,  in  the  absence  of  a  showing 
that  the  original  trustee  had  not  neglected  to 
enforce  the  trust,  especially  since  the  indorse- 
ment implied  that  the  beneficiary  had  requested 
ilie  trustee  to  act,  and  that  he  bad  neglected  to 
do  80.  ' 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  I  1041 ;  Dec.  Dig.  {  342.*] 

X  MoBTGAGES  (I  342*)— Tbust  Deed— Substi- 
tuted Trustee — Appointment. 

While  the  recitals  in  a  deed  by  a  substi- 
tuted trustee  in  a  trust  deed  cannot,  prima  fa- 
de, prove  the  validity  of  the  appointment  of  the 
.substituted  trustee,  yet  where  the  validity  of 
the  appointment  has  been  established  by  other 
evidence,  the  recitals  showing  substantial  con- 
formity to  the  trust  deed  are  prima  facie  true, 
and  the  burden  of  showing  their  falsity  is  on 
the  person  attacking  the  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  t  342.»] 

4.   MOBTOAGES  (i  369*)— FORECLOSUHB— Saix— 

Appbaibement— Vaiidity. 

In  an  action  to  set  aside  a  deed  on  fore- 
closure of  the  trust  deed,  evidence  held  not  to 


show  that  the  land  was  appraised  at  a  grossl; 
inadequate  value. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Dec.  Dig.  I  369.*] 

5.  Evidence  (J   88*)  —  Pkesumptions  —  Con- 
duct OF  Afpaibs. 

The  presumption  is  that  appraisers  of  land 
to  be  sold  under  foreclosure  of  a  trust  deed  have 
performed  their  duty  by  actually  viewing  the 
property,  and  otherwise,  as  the  law  requires. 

[Ed.  Note. — For  other  cases,  see  EJvidenc*. 
Cent.  Dig.  §  105;   Dec.  Dig.  §  83.*] 

6.  MORTGAQES    (|    S69*)— TRUST    DEEDS— SaLE 

BT  Trustee— Evidence. 

In  a  suit  to  set  aside  a  deed  by  a  substi- 
tuted trustee  in  a  trust  deed  to  the  beneficiary, 
evidence  held  not  to  diow  'that  the  l>ene6ciary 
by  fraud  and  collusion  prevented  other  bidders 
from  participating  in  the  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Dec.  Dig.  {  369.*] 

Appeal  from  Lawrence  Chancery  Court. 
Eastern  District;  Geo.  T.  Humphries,  Chan- 
cellor. 

Suit  by  Ludle  Arnold  against  Elizabeth  J. 
Watson.  From  a  decree  dismissing  the  com- 
plaint, plaintiff  appeals.    Affirmed. 

This  is  a  salt  by  appellant  against  the 
appellees  to  set  aside  a  deed  executed  by  J. 
A.  Watkins  as  trustee  to  Elbert  L.  Watson. 
The  complaint  alleged  that  Thomas  Arnold 
died  In  Lawrence  county  In  1889,  the  owner 
In  fee  of  certain  lands,  which  are  descrlbetl 
In  the  complaint,  that  appellant  was  one  of 
four  heirs,  that  Elbert  L.  Watson  claimed  tu 
have  a  mortgage  on  the  lauds  to  secure  an 
indebtedness  of  $2,818.  that  after  the  death 
of  Arnold,  Watson  probated  his  claim  and 
received  a  payment,  leaving  a  balance  due 
him  of  ^,000  on  the  original  claim.  The 
grounds  alleged  for  setting  aside  the  deed  arc 
that:  "Albert  L.  Watson  fraudulently  dis- 
charged Thos.  J.  Watson,  the  duly  appoint- 
ed trustee,  and  without  right  or  anthorit.v 
appointed  the  defendant  J.  A.  Watkins  to 
act  in  bis  stead,  and  caused  the  said  sub- 
stituted trustee  to  make  a  fraudulent  sale 
of  said  lands  on  the  10th  day  of  November. 
1893.  That  the  substituted  trustee  fraud- 
ulently neglected  to  cause  the  lands  to  be 
appraised  according  to  law,  that  he  fraud- 
ulently sold  for  12,950  when  there  was  in 
fact  only  $2,000  due.  That  at  said  sale. 
Elbert  L.  Watson,  after  causing  the  same  to 
be  made  at  a  time  and  place  to  suppress 
free  competition  in  bidding  and  fraudulent- 
ly agreeing  with  other  parties  present  who 
might  have  bid  on  the  lands  that  he  would 
grant  them  certain  favors  and  immunities 
provided  they  would  forbear  to  bid  against 
him  at  the  sale,  purchased  all  the  lands  for 
the  sum  of  $2,993.50,  which  was  far  below 
Its  real  value."  The  complaint  then  allied 
that:  "On  the  11th  day  of  December,  1893. 
without  waiting  for  the  time  for  redemption 
to  expire,  the  substituted  trustee  eieoute«l 
to  Elbert  L.  Watsbn  a  deed  purporting  to 
convey  to  him  said  lands,  all  of  which  wa» 
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a  fraud  upon  the  rights  of  plalntiCT,  who 
was  then  a  mWr  of  the  age  of  9  years. 
That  since  the  execution  of  said  deed,  Eg- 
bert Li.  Watson  died,  leaving  a  will  by  which 
he  Is  Informed  and  believes  that  defendants 
have  become  the  owners  of  the  rights  of  El- 
bert L.  Watson  In  the  lands.  That  the  rental 
value  of  the  lands  Is  $1,000  per  year,  that 
there  was  a  sawmill  and  cotton  gin  on  the 
lands  when  Elbert  L.  Watson  took  posses- 
sion of  it  of  the  value  of  $1,000  which  de- 
fendants have  removed."  The  prayer  was: 
Prayer  for  an  accounting,  charging  defend- 
ants with  machinery  removed  and  rents  for 
the  year  1894  and  each  year  since  that  time 
and  for  the  value  of  machinery  removed 
and  that  the  balance  due  on  the  mortgage 
be  paid  out  of  said  sum,  and  that  he  have 
Judgment  for  one-fourth  Interest  in  said 
land  as  one  of  the  four  heirs  at  law  of  Thom- 
as Arnold,  deceased,  and  for  one-fourth  of 
whatever  balance  may  be  due  from  rents 
and  profits  after  paying  the  mortgage,  and 
all  other  proper  relief.  The  answer  denied 
the  material  allegations  of  the  complaint, 
and  set  np  title  as  the  heirs  of  Watson,  who 
had  died  after  obtaining  the  deed  from  Wat- 
kins,  which  they  allege  was  duly  executed  in 
pucsnance  of  the  power  contained  In  the  deed 
of  trust.  The  decree  dismissed  the  com- 
plaint for  want  of  equity.' 

W.  A.  Cunningham  and  Smith  &  Blackford, 
for  appellant  Campbell  &  Suits,  for  appel- 
lee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  Appellant  urges  the  following 
grounds  for  reversal:  (1)  Because  the  sub- 
Htltuted  trustee  had  no  power  to  sell,  the 
'•ontlngency  never  having  arisen  giving  the 
Ijeneficiary  the  right  to  appoint  a  substituted 
trustee.  (2)  Because  there  was  no  real  ap- 
praisement of  the  lands  as  contemplated  by 
the  statute;  the  appraisement  being  fixed 
by  the  agent  of  the  beneficiary,  who  was  also 
the  purchaser,  and  not  by  the  appraisers. 
(3)  Because  the  purchaser  by  fraud  and  col- 
lusion prevented  other  bidders  from  par- 
ticipating at  the  sale.  We  will  dispose  of 
these  In  the  order  named. 

1.  Thos.  J.  Watson  was  the  trustee  named 
In  the  deed  of  trust.  The  deed  of  trust  con- 
tained the  following  provision:  "But  should 
said  Thomas  J.  Watson  die  or  neglect  to 
•.-arry  out  this  trust,  then  said  Elbert  L. 
Watson,  or  the  holder  of  said  notes,  may  by 
Indorsement  hereon,  or  on  the  margin  of  the 
record  of  this  deed,  name  and  appoint  any 
other  suitable  person  to  act  as  such  trustee, 
and  SDCh  person  when  so  appointed  shall 
have  all  the  authority  herein  given  to  said 
Thomas  J.  Watson."  The  deed  of  trust 
is  indorsed  on  the  margin  as  follows:  "I 
Elbert  L>.  Watson,  hereby  appoint  and  desig- 
nate 3.  A.  Watklns  as  trustee  to  execute  the 
within  trust,  and  confer  upon  him  all  the 
power  and  authority  for  such  purpose  as  the 


within  deed  of  trust  confers  upon  Thomas 
J.  Watson,  the  trustee  herein  named,  who 
has  neglected  to  execute  this  trust.  New- 
port, Arkansas,  September  27,  1893,  E.  L. 
Watson."  This  statement  of  the  beneficiary 
in  the  deed  of  trust  Is  certainly  evidence  to 
be  considered  by  the  chancellor  in  determin- 
ing whether  the  contingency  arose  which 
gave  the  beneficiary  the  right  to  substitute 
a  trustee.  Who  could  better  determine  than 
the  beneficiary  whether  the  trustee  bad  neg- 
lected to  carry  out  the  trust?  This  statement 
of  the  beneficiary  shows  that  he  did  deter- 
mine that  the  trustee  had  neglected  to  car- 
ry out  the  trust,  and  that  should  end  tho 
matter,  especially  In  the  absence  of  any  evi- 
dence to  the  conti-ary.  Such  evidence  as  the 
record  discloses  tends  to  confirm  the  state- 
ment of  the  beneficiary  that  the  trustee  had 
neglected  to  execute  the  trust.  For  it  ap- 
pears that  prior  to  September  27,  1803,  anil 
"soon  after  the  opening  up  of  Oklahoma,  he 
(the  trustee)  went  over  there";  that  "he 
was  out  of  the  state,  and  not  in  a  position  to 
act"  The  evidence  is  almost  conclusive  that 
the  condition  had  arisen  that  authorized  the 
beneficiary  to  appoint  J.  A.  Watkins  trustee. 

In  the  case  of  Stalllngs  v.  Thomas,  55  Ark. 
326,  18  S.  W.  184.  the  contingency  that  au- 
thorized the  substitution  had  not  arisen. 
The  mortgage  provided  In  that  case  that  the 
beneficiary  might  substitute  another  trustee 
in  case  the  trustee  named  in  the  mortgage 
"should  die,  be  absent  from  the  county  or 
fall  or  refuse  to  execute  it"  The  opinion 
states  that  the  trustee  "was  alive  and  In  the 
county  at  the  time  of  the  sale;  be  was  not 
requested  to  execute  the  power,  and  did  not 
refuse  or  fall  to  do  It."  The  case  is  au- 
thority for  the  position  that  a  trustee  cannot 
be  substituted  for  the  trustee  named  in  the 
mortgage  unless  the  conditions  which  au- 
thorize the  substitution  are  found  to  exist. 
Here  it  is  clearly  shown  that  they  did  exist. 
In  Stalllngs  v.  Thomas,  supra,  It  appears  af- 
firmatively that  the  trustee  named  in  the 
mortgage  was  not  requested  to  execute  the 
power,  and  that  he  was  In  the  county  where 
he  could  have  executed  it  if  the  request  had 
been  made.  But  here  the  facts  are  different 
The  trustee  named  in  the  deed  "was  out  of 
the  state,  and  not  in  a  position  to  act"  That 
being  true,  a  request  to  act  could  not  have 
been  complied  with,  and  its  necessity,  there- 
fore, was  eliminated.  Moreover,  there  is  no 
affirmative  showing  here  that  the  beneficiary, 
Watson,  proceeded  to  substitute  a  trustee 
"without  requesting"  the  trustee  named  in 
the  deed  "to  act"  The  language  of  the  in- 
dorsement "who  has  neglected  to  execute  this 
trust"  implies  that^the  beneficiary  had  done 
whatever  was  necessary  for  him  to  do  under 
the  circumstances.  Otherwise  he  could  not 
have  said  that  the  trustee  "had  neglected  to 
execute  the  trust" 

2.  To  be  snre  the  recitals  in  the  deed  of 
J.  A.  Watkins  as  trustee  could  not  be  taken 
as  prima  fade  evidence  of  the  validity  of  his 
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own  appointment;  that  being  the  subject- 
matter  of  the  Inquiry.  But  the  validity  of 
such  appointment  being  eatabllahed  by  evi- 
dence aliunde,  as  we  have  shown,  then  the 
recitals  of  his  deed  showing  substantial  con- 
formity to  the  requirements  of  the  deed  of 
trust  are  prima  fade  true,  and  the  burden  of 
showing  their  falsity  is  upon  the  party  as- 
sailing the  deed.  McConnell  v.  Day,  61  Ark. 
464,  33  S.  W.  781;  Ingle  v.  Jones  et  al.,  43 
Iowa,  286;  Beal  t.  Blair,  83  Iowa,  318; 
James  T.  Tartt  et  al.  v.  Clayton,  109  III. 
579.  See,  also,  28  Am.  &  Eng.  Ency.  L.  825, 
notes  10  and  11;  Naugher  v.  Sparks,  110 
Ala.  572,  18  South.  45;  Tew  v.  Henderson, 
116  Ala.  545,  23  South.  128.  See  note  to  Ehr- 
man  v.  Hosklns,  19  Am.  St  Rep.  297.  Where 
the  trustee's  deed  Is  the  subject-matter  of  at- 
tack, the  same  rule  should  apply  In  equity  as 
■at  law.  The  doctrine  Is  applicable  generally 
only  to  the  grantor  of  the  power  In  the  mort- 
gage or  deed  of  trust  and  his  privies,  and 
there  can  be  no  good  reason  why  it  should 
apply  at  law  and  not  In  equity. 
'>  The  trustee's  deed  contains  the  following 
recital :  "And  whereas,  the  said  J.  A.  Wat- 
kins,  at  the  request  of  said  E.  L.  Wataon,  did 
prior  to  said  day  of  sale,  to  wit,  on  the  17th 
'day  of  October,  1893,  cause  said  lands  to  be 
duly  appraised  by  W.  T.  Blackford,  S.  W. 
Howard,  and  H.  H.  Munsel,  three  household- 
ers of  said  Lawrence  county,  Arkansas,  who 
were  duly  appointed  by  D.  S.  Jasper,  a  Jus- 
tice of  the  peace  In  and  for  said  county, 
as  the  law  directs,  at  which  appraisement 
[then  follows  a  description  of  the  lands 
by  legal  subdivisions,  as  called  for  in  the 
deed  of  trust,  together  with  a  separate  ap- 
praised value  as  to  each  subdivision],  which 
appraisement  totalled  $3,600.00."  According 
to  the  rule  above  announced  the  foregoing 
redtals  must  be  taken  as  prima  facie  true. 
The  appellant  has  undertaken  to  show  that 
the  lands  were  not  "duly  appraised"  by  John 
Arnold,  who  testified  on  this  point  as  follows: 
"Appraisers  never  went  to  look  at  the  farms. 
John  Olaas  stated  to  the  appraisers  that  they 
wanted  it  appraised  so  it  would  bring  the 
debt,  so  it  woold  sell,  and  to  appraise  It  down 
so  th^  could  have  It"  And  by  William 
Crane,  who  testified:  "I  heard  John  Olass 
tell  the  appraisers  they  wanted  it  appraised 
so  it  would  bring  the  debt  and  expenses  so 
the  boys  could  buy  It  in."  It  was  also  shown 
by  appellant  that  Olass  was  B.  L.  Watson's 
agent  It  was  In  evidence  that  John  Arnold 
lived  upon  the  lands  In  question  at  the  time 
the  alleged  appraisement  was  made,  and 
that  the  appraisers  met  at  his  house.  So, 
when  the  witness  says  they  never  went  to 
look  at  the  farms,  he  must  have  meant  that 
they  did  not  ride  or  walk  over  the  farms 
to  look  at  them.  The  testimony  does  not 
-show  that  the  appraisers  could  not  and  did 
not  view  the  lands  from  John  Arnold's  house, 
where  they  met 

In  Merryman  t.  Blount  79  Ark.  4,  94  S. 
^.  716,  we  said:    "The  object  of  the  ap- 


praisement was  to  ascertain  the  true  value  of 
the  land,  and  to  Insure,  as  far  as  possible,  tbe 
sale  of  the  land  at  a  fair  price,  to  prevent 
the  possibility  of  the  land  being  sacrificed 
at  a  grossly  Inadequate  price.  The  report  of 
the  appraisers  is,  of  course,  made  after  they 
are  sworn,  and  the  presumption  Is  that  they 
will  do  their  duty  and  ascertain  the  value  of 
the  land  as  the  law  requires,  and  that  tbis 
shall  be  done,  not  by  report  or  hearsay,  but 
by  actually  viewing  the  property.  While  the 
statute  contemplates  an  actual  view  of  the 
property,  it  does  not  require  an  actual  entry 
on  the  land  In  order  to  view  it  A  reason- 
able construction  of  the  statute  Is  that  tbe 
appraisers  must  have  viewed'  the  property 
before  they  place  a  value  upon  it  If  this 
View  can  be  had  so  as  to  ascertain  the  true 
value  of  the  property  without  entry  on  the 
land  as  well  as  by  actually  going  upon  it. 
then  actual  entry  Is  not  necessary."  There 
is  nothing  In  the  evidence  to  show  that  Glass, 
the  agent  of  Watson,  did  not  have  the  ap- 
praisers duly  appointed,  as  shown  by  tbe 
recitals  of  the  trustee's  deed.  Having  been 
duly  appointed  the  presumption  is  they  did 
their  duty,  and  ascertained  the  value  of  the 
land  as  the  law  required.  What  John  Glass 
may  have  said  to  the  appraisers  was  not  ma- 
terial if  the  appraisers  were  not  influenced 
by  it  to  make  a  fraudulent  appraisement 
The  evidence  does  not  show  that  the  lands 
were  appraised  at  a  grossly  inadequate  value. 
The  preponderance  of  the  evidence  does  not 
warrant  the  conclusion  that  the  lands  were 
appraised  at  less  than  their  true  value.  It  is 
certain  that  the  evidence  as  to  the  value  of 
the  land  at  the  time  of  the  appraisement  does 
not  Justify  a  finding  of  fraud  on  the  part  of 
the  appraisers.  The  appraisement  for  aught 
shown  to  the  contrary,  comes  well  up  to  the 
requirements  of  the  law  as  declared  In  Merry- 
man  V.  Blount,  supra. 

8.  To  support   his   contention  that  E.   L. 
Watson  practiced  fraud  In  suppressing  bid- 
ding at  the  trustee's  sale,  appellant  relies  up-      i 
on    the   following   testimony:    John   Arnold      , 
testified:    "The  morning  we  went  to  Walnut     j 
Ridge  to  buy  it  in  we  saw  Mr.  Watson,  and 
he  said:    'Let  me  bid  it  in,  and  don't  you  bid     ' 
on  It,  and  at  the  end  of  12  months  you  come      ' 
In  and  I  will  make  you  a  deed  to  it    The  es-     I 
tate  can't  claim  it  against  you.'    During  the     { 
time  Abe  Phelps  wanted  to  bid  on  It,  and     | 
came  to  me  and  asked  me  If  I  was  going  to     | 
bid  on  It  and  I  told  him  the  arrangement  I 
had  made,  and  he  said  If  we  boys  were  going 
to  get  it,  he  would  not  bid,  but  if  Watson 
was  buying  It  he  wanted  it    Scarborough     | 
wanted  It  sold  in  40-acre  blocks,  and  Watsuu 
said  It  was  fixed  so  the  boys  would  get  It." 
Henry  Arnold  testified:    "I  heard  a  conver-     ' 
satlon  between  John  and  B.  L.  Watson.  John     I 
told  Watson  that  he  wanted  to  bid  tbe  land 
In,  and  Watson  said,  'Let  me  bid  it  in,  and  I 
will  make  you  a  deed  to  it  and  it  will  hold 
the  other  heirs  off,   or  they  wilt  come  in 
against  it'    We  were  down  at  Newport  aft- 
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erward  and  Watson  said  he  had  not  gotten 
a  deed.  When  he  got  the  deed  he  would 
make  us  a  deed.  There  was  only  one  bid, 
and  Watson  made  that."  A.  P.  Brown  tes- 
tified: That  he  knew  Watson  and  the  Arnold 
boys,  and  that  he  beard  a  conversation  be- 
tween them  on  the  day  of  the  sale  of  the 
lands  at  Walnut  Ridge,  and  from  the  conver- 
sation he  understood  they  were  talking  about 
arranging  the  land  matter  so  that  the  Arnold 
heirs  could  get  it  at  some  future  date.  "As 
I  understood  It,  they  were  to  have  It  back  by 
paying  what  was  due  at  the  end  of  the  year." 
W.  H.  Crane  testified  that  be  heard  a  con- 
versation between  B.  L.  Watson  and  John 
Glass,  his  agent.  In  which  Glass  told  him 
that  he  (Watson)  would  have  to  buy  the  land 
In  again,  and  Watson  said:  "I  won't  if  you 
keep  your  damn  mouth  shut."  J.  A.  Wat- 
kins  testified  that  after  the  sale  Watson  said 
to  the  Arnold  boys:  "Boys,  if  you  want  to 
take  it  up,  I  would  be  glad  If  you  would  do 
so." 

It  was  shown  that  Judge  Scarborough, 
mentioned  In  the  testimony  of  John  Arnold, 
was  the  attorney  for  the  administrator  of 
the  Arnold  estate,  and  was  present  at  the 
sale.  This  suit  was  begun  January  81,  1906, 
a  little  more  than  13  years  after  the  sale. 
Glass,  whose  conduct  in  connection  with  the 
appraisement  is  assailed,  died  In  1898,  and 
E.  Li.  Watson,  whose  conduct  in  connection 
with  the  sale  Is  attacked,  died  in  1901.  Ap- 
pellant is  not  responsible  for  the  delinquen- 
cies of  his  guardian.  But  It  Is  nevertheless 
true  that  If  the  facts  with  reference  to  the 
conduct  of  Glass  and  Watson  were  as  John 
Arnold  testified,  he,  as  guardian  of  appellant, 
should  have  brought  suit  to  set  aside  the  sale 
long  before  Glass  and  Watson  died,  and  was 
most  remiss  in  duty  for  not  having  done  so. 
Again,  according  to  the  testimony  of  John 
and  Henry  Arnold,  arrangements  bad  been 
made  for  money  with  which  to  purchase  the 
land  at  the  sale,  but  they  did  not  make  the 
pnrchase  because  of  the  understanding  they 
had  with  Watson  that  he  was  to  bid  It  In, 
and  let  them  have  It  afterwards.  If  they 
conld  have  raised  the  money  to  buy  at  the 
sale,  they  could  have  also  redeemed  before 
the  time  expired.  If  the  land  was  worth  be- 
tween $6,000  and  |10,000,  as  they  testify,  it 
does  not  seem  reasonable  that  they  would 
have  let  the  opportunity  pass,  but  would  have 
insisted  on  Watson's  carrying  out  his  prom- 
ise to  make  them  a  deed  before  their  legal 
rights  to  redeem  had  passed  forever.  John 
and  Henry  cross  each  other  in  their  testi- 
mony as  to  the  arrangements  that  had  been 
made  to  secure  the  money  before  the  sale 
with  which  to  purchase  the  land.  John  tes- 
tified that  he  had  made  arrangements  with 
the  Lawrence  County  Bank  to  borrow  the 
money.  Henry  testified  that  John  told  him 
that  tbe  arrangement  to  get  the  money  was 


with  one  James  Turner.  Learned  counsel  for 
appellant  say  in  their  brief  "that  appellant 
was  at  the  time  of  the  sale  a  minor  of  the 
age  of  9  years,  and  that  the  scheme  to  hare 
the  lands  sacrificed  was  a  fraud  upon  his 
rights,  whether  John  and  Henry  Arnold  got 
the  benefit  of  It  or  E.  L.  Watson."  But 
doubtless  the  question  with  the  chancellor 
was,  as  it  Is  with  us,  whether  a  sale  which, 
from  the  recitals  of  the  deed  and  the  testi- 
mony of  the  trustee,  appears  to  have  been 
conducted  according  to  law  should  be  set 
aside  upon  the  testimony  alone  of  witnesses 
who  confess  that  they  were  in  the  "scheme  of 
fraud,  if  it  be  such,  upon  the  rights"  of  their 
brother.  Tbe  testimony  of  Brown,  who  was 
unrelated  to  the  parties  and  disinterested, 
shows  that  as  he  understood  the  conversa- 
tion between  John  and  Henry  Arnold  and  E. 
L.  Watson  on  the  day  of  tbe  sale.  It  was  that 
the  "Arnold  heirs  could  get  It  at  some  future 
time.  They  were  to  tiave  It  back  by  paying 
what  was  due  at  the  end  of  the  year."  This 
corroborates  what  O.  D.  Watson,  the  son  of 
E.  L.  Watson,  who  was  with  his  father  on 
tbe  day  of  the  sale,  says  that  his  father  told 
the  Arnolds,  to  wit:  "The  law  gives  you  12 
months  to  redeem  this  land,  If  you  want  to 
take  advantage  of  It  All  I  want  Is  my 
money.  I  won't  want  the  land."  It  cor- 
roborates also  the  testimony  of  the  trustee, 
who  testifies  that  Watson  said  to  the  Arnold 
boys,  "Boys,  If  you  want  to  take  It  up,  I 
would  be  glad  if  you  would  do  so,"  which 
could  mean  nothing  more  nor  less  than  that 
he  would  be  glad  If  the  boys  woold  take  up 
the  land;  i.  e.,  redeem  It  The  testimony  of 
Crane  Is  shown  not  to  have  been  consistent 
and  free  from  suspicion  all  the  way  through, 
and  his  testimony  of  the  purported  conversa- 
tion between  E.  L.  Watson  and  John  Glass, 
St.,  after  the  sale,  is  not  sufficiently  definite 
to  show  what  the  parties  to  the  conversation 
meant  by  It  It  is  in  the  nature  of  hearsay 
evidence. 

Giving  all  the  testimony  in  the  record  care- 
ful consideration  and  scrutinizing  the  sale 
with  that  scrupulous  care  required  to  prot- 
tect  all  the  rights  of  the  minors,  who  are  ever 
the  special  wards  of  chancery,  we  are  unable 
to  find  any  warrant  in  this  record  for  setting 
aside  the  decree  and  finding  of  the  chan- 
cellor. The  law  Imputes  good,  and  not  evil, 
notions  to  the  sayings  and  doings  of  men  that 
appear  upon  their  face  to  be  regular  and  free 
from  any  suspicion  of  fraud.  We  are  un- 
willing from  the  testimony  in  this  record, 
after  this  great  lapse  of  time,  to  put  the 
"trail  of  the  serpent"  over  the  conduct  of 
those  who  were  not  assailed  until  death  had 
closed  their  mouths.  The  law  does  not  Jus- 
tify us  In  doing  so.  Naugher  v.  Sparks,  su- 
pra. 

Decree  afDrmed. 
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CROSSETT  r.  GROSSErrT. 

(Court  of  Civil  Appeals  of  Texas.     March  21, 
1908.    On  Rehearins,  May  16,  190a) 

Divorce  (f  93*) — Ckdelty — Petition. 

A.  petition  for  divorce,  cliarging  the  wife 
with  a  series  of  acts  extending  over  a  period  of 
8ix  years,  alleged  to  constitute  outrage  and  cru- 
elty of  a  nature  rendering  living  together  by 
the  parties  insupportable,  the  acts  being  the 
(.■barging  of  plaintiff  by  defendant  with  intidolity 
to  his  marital  vows  and  with  dishonesty  and 
acts  of  personal  violence,  is  sufficient,  though 
showing  frequent  condonations. 

I  Ed.  Note. — For  other  cases,  see  Divorce, 
lent.  Dig.  §  300;   Dec.  Dig.  {  93. »] 

Appeal  from  Dletrict  Court,  Potter  County. 

Action  by  W.  A.  Crossett  against  S.  E. 
Crossett  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

C.  B.  Reeder,  for  appellant.  Gustarus, 
Itowman  &  Jackson  and  Cooper  &  Peury,  for 
appellee. 

On  Rehearing. 

CONNER,  C.  J.  This  Is  a  suit  for  divorce, 
in  which  the  appeal  is  from  a  Judgment  Of 
dismissal  after  a  ruling  of  the  trial  court 
that  appellant's  petition  was  subject  to  a  gen- 
eral demurrer.  On  a  former  day  of  ttie  term 
a  majority  of  us,  as  the  court  was  then  con- 
stituted, affirmed  the  Judgment;  Justice 
SPEER  dissenting.  The  majority  of  the 
court  as  now  constituted,  however,  have  final- 
ly concluded  that  there  was  error  in  the  trial 
court's  ruling  on  demurrer,  and  that  the 
judgment  should  be  reversed  and  the  cause 
remanded. 

Appellant's  petition  is  that  of  a  husband, 
which,  in  substance  and  in  so  far  as  now 
deemed  material,  charges  the  wife,  appellee, 
with  a  series  of  acts  extending  from  January, 
IIWO,  to  October,  1005,  that  are  alleged  to  con- 
stitute outrage  and  cruelty  of  a  nature  ren- 
dering their  longer  living  together  insupport- 
able. The  acts  of  cruelty  alleged  are  speci- 
fied instances  where  the  wffe  charged  appel- 
lant with  infidelity  to  his  marital  vows,  with 
dishonesty,  and  acts  of  personal  violence. 
The  petition  further  charged  frequent  aban- 
donment on  appellee's  part  for  short  periods, 
with  consequent  denial  of  the  comforts  of  the 
marriage  stute.  The  majority  are  of  opinion 
that,  notwithstanding  the  frequent  condona- 
tions exhibited  by  the  petition,  it  should  have 
l)een  left  for  the  Jury  to  say  whether  the 
charges  of  cruelty  made  were  true,  and,  if  so, 
whether  they  were  such  as  to  render  the 
living  longer  together  of  the  parties  insui>- 
portaMe  under  our  statute  on  the  subject. 
While  the  writer  yet  inclines  to  the  view  ex- 
pressed on  the  original  hearing,  the  question 
of  the  sufficiency  of  the  petition  is  very 
<-lose,  and  he  does  not  feel  sufficiently  confi- 
dent of  the  original  view  to  feel  Justified  to 
incumber  the  record  with  a  full  copy  of  the 
lengthy  petition,  or  to  now  dissent. 


The  motion  for  rehearing  will  therefore  he 
granted,  and  the  Judgment  reversed,  in  ac- 
cordance with  the  conclusion  of  the  majority 
as  above  indicated. 


POSTAL   TELEGRAPH   CABLE   CO.   OF 
TEXAS  V.  HARRISS. 

(Court  of  Civil  Appeals  of  Texas.    May  19. 
1909.) 

1.  Telegbaphb  Airn  Teucphones  (f  57*)— 
contbacts  fob  transmission  of  messaoes 
—Construction. 

The  blanks  furnished  by  a  telegraph  com- 
pany for  messages  recited  that  it  transmitted 
and  delivered  messages  snbject  to  the  conditions 
on  the  bade  thereof.  One  using  a  blank  request- 
ed the  company  to  send  a  message  subject  to  such 
conditions.  The  company  accepted  the  message 
for  an  agreed  consideration.  The  conditions  were 
not  shown.  Hrld,  that  the  company  agreed  to 
transmit  and  deliver  the  message  to  the  addressee, 
and  it  was  liable  for  the  negligence  of  any  com- 
pany it  employed  in  the  performance  of  the 
contract. 

TRd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  38 ;  Dec  Dig.  § 
57.»] 

2.  Pleaoino  (8  93»)— Inconsistent  Pleas. 

A  party  may  file  inconsistent  pleas. 
[Ed.    Note.— For  other  cases,   see   Pleading. 
Cent  Dig.  {  189;  Dec.  Dig.  8  93.*] 

3.  Pleading  (§  177*)— Replication— Action 
fob  Delay  of  Messages— Issues. 

Under  Rev.  St  1895,  art  1193,  providinfr 
that  special  matter  of  defense  shall  be  regardo'l 
as  denied  unless  expressly  admitted,  plaiutilT 
suing  a  telegraph  company  for  negligent  delay 
in  the  delivery  of  a  mpssage,  who,  in  the  replira- 
tion  to  tlie  answer  sotting  up  a  contract  limit- 
ing the  liability  of  the  company  to  its  own  line, 
stated  the  facts  substantially  as  set  forth  in 
the  answer,  without  filing  a  general  denial,  did 
not  expressly  admit  the  special  contract,  and 
the  company,  to  avail  itself  thereof,  must  pro\c 
it 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  §  354;  Dec.  Dig.  I  177.*] 

4.  Telegraphs  and  Telephones  (J  66*)— Di;- 

LAY    IN    DEI.IVEBY   OF    MESSAGES— ACTIONS- • 

Evidence. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  message,  received  at 
a  city  in  Texas  for  transmission  to  a  person  in 
a  sister  state,  thereby  depriving  the  sender  of 
the  privilege  of  buying  stock  of  a  bank  in  stidi 
city,  the  sender  may  prove  the  value  of  the 
stock  at  such  city,  and  may  recover,  though  there 
is  no  proof  of  the  value  of  the  stock  at  th' 
residence  of  the  sendee. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  66.*] 

5.  Telegraphs  and  Telephones  (8  66*)— Dr- 
LAY  in  Delivery  of  Messages— Actions-  - 
Evidence. 

A  sender  of  a  message,  suing  for  the  ncixli- 
gent  delay  in  the  delivery  thereof  because  h^ 
was  thereby  deprived  of  the  privilege  of  buy- 
ing bank  stock,  need  only  show  that  he  would 
have  obtained  the  stock  if  the  message  had  bcrn 
promptly  delivered. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  8  66.*] 

6.  Teleobaphs  and  Telephones  (S  73*)— De- 
lay IN  Delivery  of  Messages— Actions - 

EVIDENCE. 

Whether  the  sender  of  a  message,  suing  for 
the  negligent  delay  in  the  delivery  thereof  be- 
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I'ause  be  was  thereby  deprived  of  the  privileee 
nf  parchasing  bank  stock  irom  the  sendee,  would 
have  obtained  the  stock  bad  the  message  been 
iiromptly  delivered,  is  for  the  jury. 

[E!d.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  73.*] 

T.  Tel£Obaph8  and  Telephones  ({  66*) — ^Ds- 

LAT    IN    DEUVEBT   OF   MeSSAOES— EVIDENCE. 

In  an  action  against  a  telegraph  company 
for  negligent  delay  in  the  delivery  of  a  message, 
thereby  depriving  the  sender  of  the  privilege 
uf  buying  bank  stock  of  tbe  sendee,  a  telegram 
sent  by  the  sendee,  and  a  letter  written  by  him, 
to  the  effect  that  the  message  was  received  too 
late ;  that  had  it  been  received  earlier,  the  sen- 
der could  have  bought  the  stock — were  material 
to  show  that,  if  the  message  had  t>een  delivered 
in  time^  tbe  sender  would  have  acqtiired  the 
stodt. 

[Eii.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  f  66.*] 

8.  Tbial  (S  58*) — Evidence— Objectionb. 

Where  no  tenable  objection  is  presented  to 
the  introduction  of  testimony,  a  request  to  with- 
draw the  same  is  addressed  to  the  discretion  of 
the  trial  court,  and  the  party  making  the  re- 
quest must  excuse  himself  for  not  presenting  bis 
objection  on  the  introduction  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  137;   Dec.  Dig.  J  58.*] 

Appeal  from  District  Court,  McLennan 
County;    Marshall  Surratt,  Judge. 

Action  by  Langdon  Harriss  against  tbe 
I'ostal  Telegraph  Gable  Company  of  Texas 
and  another.  From  a  judgment  for  plain- 
tiff, the  Postal  Telegraph  Cable  Company 
of  Texas  appeals.    Affirmed. 

A.  P.  Wozencraft  and  D.  A.  Frank,  for 
appellant.  W.  B.  Carrington  and  Eugene 
Williams,  for  appellee. 

KEY,  J.  Langdon  Harriss  brought  this 
suit  against  two  defendants,  one  designated 
the  Postal  Telegraph  Cable  Company,  and 
the  other  designated  the  Postal  Telegraph 
(.'able  Company  of  Texas,  seeking  to  recover 
damages  on  account  of  alleged  delay  and 
negligence  In  transmitting  and  delivering 
a  telegram  sent  by  the  plaintifif  from  Waco, 
Tex.,  to  E.  P.  Dismukes  at  Columbus,  Ga. 
The  Postal  Telegraph  Cable  Company  filed 
no  answer,  and  judgment  by  default  was 
rendered  against  It.  The  Postal  Telegraph 
Cable  Company  of  Texas  filed  an  answer 
to  the  effect  that,  by  the  terms  of  the  con- 
tract under  which  it  received  tbe  message, 
it  was  stipulated  and  agreed  that  If  It  was 
to  be  transmitted  over  any  other  line,  de- 
fendant would  act  as  agent  for  the  plain- 
tiff in  delivering  It  to  the  other  line,  and 
was  not  liable  for  default  or  negligence  on 
the  part  of  such  other  line.  It  was  also  al- 
leged that  the  defendant's  line  did  not  extend 
all  the  way  to  Columbus,  Ga.,  and  that 
the  message  was  dellTered  by  tbe  defendant 
Postal  Telegraph  Cable  Company  of  Texas 
to  its  codefendant.  Postal  Telegraph  Cable 
Company  at  Memphis,  Tenn.,  and  transmit- 
ted from  there  by  the  latter  company.  The 
plaintiff  filed   a  replication  to  the  defend- 


ant's answer,  consisting  of  a  general  de- 
murrer and  a  special  plea,  setting  up  cer- 
tain facts  which  he  alleged  rendered  the 
Texas  Cable  Company  liable  for  the  negli- 
gence of  the  other  defendant.  There  was 
a  Jury  trial,  which  resulted  In  a  judgment 
in  favor  of  the  plaintiff  for  $350,  and  the 
Postal  Telegraph  Gable  Company  of  Texas 
has  appealed. 

Though  not  constituting  all  the  testimony, 
the  following  agreed  facts  were  put  In  evi- 
dence: 

"It  Is  agreed  between  the  plaintiff  herein 
and  the  Postal  Telegraph  Cable  Company 
of  Texas  that  a  statement  of  a  part  of  the 
facts  In  this  case  Is  made  as  follows: 

"That  on  January  28,  1907,  Langdon  Har- 
riss, the  plaintiff  herein,  at  Waco,  Tex., 
and  W.  B.  King  &  Company  at  Houstou, 
Tex.,  were  each  In  possession  of  an  offer  ou 
the  part  of  E.  P.  Dismukes,  at  Columbus, 
Ga.,  to  sell  35  shares  of  the  stock  of  the 
First  National  Bank  of  Waco,  Tex.,  at 
$230  per  share;  that  said  Langdon  Harriss 
was  In  possession  of  this  offer  to  sell  him 
the  said  35  shares  at  the  price  aforesaid  on 
January  28,  1907,  at  an  hour  as  early  as 
10  o'clock  a.  m.  That  at  10  o'clock  a.  m. 
on  January  28,  1907,  the  said  Langdon  Har- 
riss delivered  to  the  Postal  Telegraph  Cable 
Company  of  Texas,  a  defendant  herein,  a 
telegram  addressed  to  E.  P.  Dismukes. 
care  of  the  Georgia  Manufacturing  Com- 
pany, Columbus,  Ga.,  stating:  'Offer  accept- 
ed. Send  stock  First  National  Bank.  Please 
wire  confirmation'— and  signed  'I.«ngdon 
Harriss.'  That  said  telegram  was  correctly 
sent  from  Waco,  in  the  order  of  its  receipt, 
to  Dallas  at  about  8  minutes  past  10  o'clock 
on  January  28,  1907.  That  said  telegram 
was  correctly  received  in  the  Dallas  office 
of  the  Postal  Telegraph  Cable  Company  of 
Texas  at  about  10:10  a.  m.  January  28. 
1907,  and  sent  from  said  Dallas  office  In 
the  order  of  Its  receipt  by  said  Postal  Tel- 
egraph Cable  Company  of  Texas  at  about 
10:50  a.  m.  on  the  same  day,  and  correctly 
delivered  to  the  Postal  Telegraph  Cable 
Company  In  Memphis,  Tenn.,  on  tbe  same 
day  at  10:51.  That  said  telegram  was  for- 
warded by  the  Postal  Telegraph  Cable  Com- 
pany from  Memphis,  Tenn.,  to  Birmingham. 
Ala.,  at  2:13  p.  m.  January  28,  1907,  and  cor- 
rectly delivered  there  to  the  Postal  Tele- 
praph  Cable  Company.  That  said  telegram 
was  forwarded  from  Birmingham,  Ala., 
by  the  Postal  Telegraph  Cable  Company  at 
2:20  p.  m.  January  28,  1907,  to  Columbus, 
Ga.,  and  was  correctly  received  at  2:25  p. 
m.  on  the  same  day  by  the  Postal  Telegraph 
Cable  Company,  at  Columbus,  Ga.,  and 
thereafter  by  it,  on  the  same  day  at  2:30 
p.  m.,  was  delivered  to  said  Dismukes. 
That  the  said  telegram  related  to  the  said 
35  shares  of  stock. 
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"That  on  January  28,  1907,  the  said  Wm. 
B.  King  &  Co.  delivered  to  the  Postal  Tele- 
graph Cable  Company  of  Texas,  at  Houston, 
Tex.,  a  telegram  addressed  to  said  E.  P.  Dls- 
mukes,  Columbns,  Ga.,  care  Georgia  Manufac- 
turing Company,  In  these  words:  'Letter  re- 
ceived. Accept.  Forward  stock  draft  attach- 
ed. Answer  confirm  sale.  [Signed]  Wm.  B. 
King  &  Co.*  That  the  said  telegram  referred 
to  the  said  35  shares  of  stock.  That  the  said 
last-named  telegram  was  so  delivered  at  10:40 
a.  m.  January  28, 1907.  That  said  Postal  Tele- 
graph Cable  Company  of  Texas  correctly.  In 
the  order  of  Its  receipt,  transmitted  the  said 
telegram  to  New  Orleans,  La.,  on  the  same 
day  It  was  received,  and  there  delivered  It 
at  11:08  a.,  m.  to  the  Postal  Telegraph 
Cable  Company.  That  on  the  same  day  the 
Postal  Telegraph  Cable  Company  at  12 
o'clock  noon,  forwarded  the  said  telegram, 
and  correctly  delivered  the  same  at  Bir- 
mingham, Ala.,  to  the  Postal  Telegraph 
Cable  Company.  That  said  telegram  was 
correctly  received  by  the  Postal  Telegraph 
Cable  Company  at  Birmingham,  Ala.,  about 
12:11  o'clock  p.  m.  January  28,  1907,  and 
on  the  same  day  at  12:42  o'clock  p.  m.  cor- 
rectly forwarded  the  same  from  Birming- 
ham to  E.  P.  DIsmukes  at  Columbus,  Ga., 
wb0re  it  was  received  in  Its  office  at  about 
the  hour  of  12:46  p.  m.,  and  was  delivered 
by  It  to  the  said  E.  P.  DIsmukes  at  the 
hour  of  1  o'clock  p.  m.,  who  answered,  con- 
firming sale  to  King  &  Co. 

"That  neither  the  servants  nor  employes 
of  the  Postal  Telegraph  Cable  Company  of 
Texas,  who  handled  or  were  cognizant  of 
the  said  telegram  from  Langdon  Harriss, 
knew  on  January  28,  1907,  anything  of  the 
said  telegram  from  W.  B.  King  &  Co.;  nor 
did  the  servants  or  employ^  of  the  Postal 
Telegraph  Cable  Company  of  Texas,  who 
handled  or  were  cognizant  of  the  said  tele- 
gram from  W.  B.  King  &  Co.,  know  any- 
thing on  January  28,  1907,  of  the  said  tele- 
gram from  Langdon  Harriss. 

"It  Is  further  agreed  that  either  party 
may  introduce  other  evidence  upon  the  trial 
of  this  case." 

There  was  testimony  sufficient  to  show 
that.  If  DIsmukes  had  received  the  plalntifiTs 
telegram  before  he  received  the  one  from 
King  &  Co.,  he  would  have  obtained  from 
DIsmukes  his  bank  stock,  and  that,  as  a  re- 
sult of  his  failure  to  do  so,  he  has  been  dam- 
aged to  the  extent  of  $360,  the  amount 
awarded  him  by  the  verdict. 

The  trial  Judge,  after  explaining  to  the  Ju- 
ry the  nature  of  the  case,  and  telling  them 
that  the  burden  of  proof  rested  upon  the 
plaintur,  among  other  things,  gave  the  follow- 
ing instructions: 

"(3)  The  defendant  Postal  Telegraph  Ca- 
ble Company  has  failed  to  answer  herein, 
and  plaintiff  has  taken  an  interlocutory 
judgment  by  default  agahut  said  company, 
and  you  will  find  for  the  plaintiff  against 


said  defendant,  and  assess  his  damages  as 
hereinafter  Instructed. 

"(4)  As  to  the  defendant  the  Postal  Tele- 
graph Cable  Company  of  Texas,  you  are  in- 
structed that  the  relation  between  the  two 
defendants  was  such,  on  January  28,  1907, 
that  when  plaintiff  contracted  with  A.  E. 
Steele  to  transmit  the  message  to  DIsmukes, 
It  became  the  duty  of  the  defendant  Postal 
Company  of  Texas  to  use  ordinary  care- 
that  is,  such  care  and  diligence  as  a  per- 
son of  ordinary  care  and  diligence  would 
have  used  under  the  same  or  similar  drcuoi- 
stances — to  transmit  the  message  with  rea- 
sonable promptness  from  Waco  to  Columbus, 
Ga.,  and  there  deliver  same  to  said  DIs- 
mukes, and  It  became  the  duty  of  the  othef 
defendant  to  use  ordinary  care  to  transmit 
the  message  with  reasonable  promptness  from 
Memphis  to  Columbus ;  and  a  failure.  If  any, 
on  the  part  of  either  defendant  to  use  such 
ordinary  care  to  transmit  and  deliver  said 
message  with  reasonable  promptness  would 
render  the  Postal  Telegraph  Cable  Company 
of  Texas  liable  to  plaintiff  for  whatever  dam- 
ages. If  any,  he  may  have  suffered  by  reason 
Of  such  failure,  if  any. 

"(5)  Now,  If  you  believe  from  the  evidence 
that  the  defendants,  the  Postal  Telegraph 
Cable  Company  and  the  Postal  Telegraph 
Cable  Company  of  Texas,  or  either  of  them, 
failed  to  exercise  ordinary  care  to  transmit 
and  deliver  said  message  tq  said  DIsmukes 
with  reasonable  promptness,  and  that  by  rea- 
son of  such  failure.  If  any,  plaintiff  failed 
to  secure  from  said  DIsmukes  the  purchase 
of  said  stock,  and  that  defendants  exercis- 
ed such  ordinary  care  in  the  transmission 
and  delivery  thereof  that  said  DIsmukes 
would  have  sold  said  bank  stock  to  plaintiff, 
and  that  by  reason  of  such  failure,  if  any,  on 
the  part  of  the  defendants,  or  either  of  them, 
to  so  transmit  and  deliver  the  same,  plaintiff 
has  suffered  any  damage,  then  If  you  so  find, 
you  will  find  for  the  plaintiff  against  the  Post- 
al Telegraph  Cable  Company  of  Texas  also. 

"(6)  If  you  find  for  the  plaintiff,  the  meas- 
ure of  his  damage  would  be  the  difference, 
if  any,  in  the  price  at  which  he  could  have 
purchased  said  stock  from  said  DIsmukes  and 
the  reasonable  market  value  thereof  at  that 
time;  and,  if  you  find  for  plaintiff,  you  will 
assess  bis  damage  at  the  difference.  If  any, 
between  the  price  at  which  he  would  have 
purchased  said  stock,  if  at  all,  from  said 
DIsmukes  and  the  lowest  price  at  which  he 
could  have  gone  Into  the  market  and  bought 
said  amount  of  stock  for  by  the  exercise  of 
reasonable  diligence." 

The  first  assignment  of  error  assails  the 
fourth  paragraph  of  the  charge,  the  conten- 
tion being  that  in  this  case  appellant,  the 
Postal  Telegraph  Cable  Company  of  Texas, 
was  under  no  obligation  to  transmit  the  tele- 
gram further  than  its  own  line  extended, 
which  was  to  Memphis,  Tenn.,  and  that  it 
was  not  responsible  for  delay  or  negUsence 
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on  the  part  of  tbe  other  defendant  In  trans- 
mitting the  telegram  from  Memphis,  Tenn., 
to  Colnmbus,  Ga.  A  contract  relating  to 
traffic  arrangements  between  the  two  defend- 
ants was  introduced  tn  eTldence,  and  It  is 
Insisted  by  counsel  for  appellant  that  it  does 
not  disclose  a  partnership,  or  such  other  re- 
lations between  the  two  companies  as  would 
Justify  the  fourth  paragraph  of  the  court's 
charge.  Counsel  for  appellee  controvert  this 
contention,  but  we  find  It  unnecessary  to 
decide  the  point  We  are  of  opinion  that  the 
nncontroTerted  testimony  shows  that  appel- 
lant made  a  through  contract,  by  which  It 
waa  obligated  to  transmit  and  delWer  the 
message  to  Dlsmukes  at  Columbus,  Ga.  The 
telegram  was  introduced  In  evidence,  and 
reads  as  follows: 

"Telegram. 

"The  Postal  Telegraph  Cable  Company  of 

Texas. 
"This  company  transmits  and  delivers  mes- 
sages subject  to  the  terms  and  conditions 
printed  on  the  back  of  this  blank. 

"S.  M.  English,  General  Manager. 
"Counter  Number.    Time  Filed.        Check. 
15  Da  8  O.  10  A.  M.      10  X  Due. 

"Send  the  following  message,  without  re- 
Iieating,  subject  to  the  terms  and  conditions 
printed  on  the  back  hereof,  which  are  here- 
'by  agreed  to. 

"10.08  A.       Waco,  Texas,  1/28,  1907. 
"TD  XL  P.  Dlsmukes,  %  Georgia  Manufac- 
turing Co.,  Columbus,  Ga. :     Ofter  accepted. 
Send  stock  First  Natl.  Bank.     »  is  a  big 
p»l<oi-  Please  wire  confirmation. 

"Langdon  Harriss. 
"Tbe  Postal  Companies  reach  all  Impor- 
tant points  In  the  United  States  and  British 
America,  and  via  commercial  cables,  all  the 
world." 

While  this  document  indicates  that  there 
may  have  been  certain  stipulations  printed 
on  the  reverse  side  of  It,  the  statement  of 
facts  does  not  show  what  such  stipulations 
were.  In  fact,  it  does  not  show  that  any- 
thing was  printed  or  written  on  the  reverse 
side.  Hence  we  conclude  that  appellant's  ac- 
ceptance of  the  message  for  the  considera- 
tion agreed  upon  constituted  a  through  con- 
tract, and  obligated  appellant  to  transmit  and 
deliver  the  message  to  Dlsmukes  at  Colum- 
bus, Ga.;  and,  if  it  employed  the  services  of 
any  other  company  or  person  In  the  perform- 
ance of  the  contract,  it  is  liable  for  the  neg- 
ligence or  default  of  such  other  company  or 
person.  It  is  true  that  appellant  pleaded 
a '  contract  alleged  to  limit  its  liability  to 
its  own  line,  and  it  is  also  true  as  to  that 
plea  that  the  plaintiff  did  not  file  a  general 
denial,  and  It  is  likewise  true  that  In  his 
replication  to  the  plea  he  stated  the  facts 
Bobstantlally  as  set  up  in  the  defendant's 
answer.  This,  however,  did  not  dispense 
witti  proof  of  tbe  stipulations  referred  to. 


In  this  state  It  Is  permissible  for  a  litigant 
to  file  Inconsistent  pleas  (Bauman  v.  Cham- 
bers, 91  Tex.  108,  41  S.  W.  471),  and  it  is 
provided,  by  article  1193  of  the  Revised  Stat- 
utes of  1895,  that :  "It  shall  not  be  necessa- 
ry for  the  plaintiff  to  deny  any  special  matter 
of  defense  pleaded  by  the  defendant,  but  the 
same  shall  be  regarded  as  denied  unless  ex- 
pressly admitted."  In  Brown  v.  United  Mod- 
ems, etc.,  39  Tex.  Civ.  App.  843,  87  S.  W. 
357,  "it  was  held,  by  the  Court  of  Civil  Ap- 
peals for  the  Second  District,  that  a  plea 
by  the  plaintiff,  setting  up  the  same  facts 
that  had  been  alleged  by  the  defendant,  did 
not  constitute  an  express  admission  of  such 
facts.  Of  course  such  a  plea  does  admit  the 
existence  of  the  facts  therein  stated,  but  the 
admission  is  an  Implied,  and  not  an  express, 
admission.  By  reason  of  the  statute  referred 
to  the  case  must  be  considered  as  though  the 
plaintiff  had  filed  a  generel  denial,  and  he 
not  having  expressly  admitted  the  special 
contract  pleaded  by  the  defendant,  and  the 
statement  of  facts  failing  to  contain  proof 
of  such  contract,  the  case  must  be  disposed 
of  by  this  court  upon  the  assumption  that 
no  such  contract  existed.  This  disposes  of 
the  assignments  of  errors  extending  from 
1  to  8. 

Under  several  assignments,  and  In  various 
forms,  appellant  urges  the  contention  that 
appellee  was  not  entitled  to  prove  the  value 
of  the  bank  stock  at  Waco,  Tex.,  and  was 
not  entitled  to  recover,  because  there  was 
no  proof  as  to  the  value  of  such  stock  at  Co- 
lumbus, Ga.  We  overrule  the  contention  re- 
ferred to,  and  hold  that  no  error  was  com- 
mitted In  that  respect 

We  also  hold  that  it  is  Immaterial  wheth- 
er or  not  there  was  a  binding  contract  be- 
tween Dlsmukes  and  the  plaintiff  for  the 
sale  of  the  bank  stock.  This  Is  not  an  ac- 
tion against  Dlsmukes  for  specific  perform- 
ance or  for  breach  of  contract  but  is  a  suit 
against  the  defendant  to  recover  damages 
on  account  of  negligent  delay  in  transmit- 
ting and  delivering  plaintiff's  telegram  to 
Dlsmukes,  the  plaintiff  alleging  that  if  the 
defendant  bad  not  breached  its  contract,  he 
would  have  obtained  from  Dlsmukes  the 
bank  stock  referred  to.  Whether  or  not  he 
would  have  obtained  the  bank  stock  if  the 
defendant  had  complied  with  its  contract 
was  a  question  of  fact  to  be  decided  by  the 
jury;  and.  In  order  to  prove  such  fact,  the 
plaintiff  was  not  required  to  show  that  the 
timely  delivery  of  his  message  to  Dlsmukes 
would  have  constituted  a  binding  contract 
between  him  and  Dlsmukes.  Without  con- 
stituting such  a  contract  it  might  have  re- 
sulted In  his  obtaining  the  bank  stock. 

Certain  objections  are  urged  against  the 
charge  of  the  court  but  they  are  regarded 
as  untenable,  and  the  assignments  present- 
ing such  questions  are  overruled.  We  also 
hold  that  no  wror  was  committed  in  the  re- 
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fusal   of  requested   Instructions,   and  over- 
rule the  assignments  relating  thereto. 

The  plaintiff  introduced  in  evidence  a  tel- 
egram from  E3.  P.  Diamukes  to  him,  stating 
that  the  plaintiff's  telegram  was  received 
too  late,  and  that  be  had  sold  the  stock  to 
the  Houston  party.  The  plaintiff  also  in- 
troduced In  evidence  a  letter  from  E.  P.  Dis- 
mukes  to  him,  which  reads: 

"Columbus,   Oeorgla,  January  28,  1907. 

"Mr.  Iiangdon  Harrlss,  Waco,  TeSas — 
Dear  Sir:  I  have  your  telegram  of  this  date, 
saying  'Offer  accepted.  Send  Stock  First 
National  Bank.  Please  wire  confirming.'  To 
which  I  replied,  'Telegram  received  too  late. 
Stock  sold  to  Houston  party.'  The  telegram 
from  Houston  was  No.  44,  and  was  received 
by  me  at  12:46,  Just  before  leaving  for  lunch. 
The  telegram  from  you  was  No.  65,  and  re- 
<-elv€d  at  2:25  p.  m.  I  am  very  sorry  your 
telegram  was  not  received  first,  as,  having 
sold  you  part  of  my  stock,  I  felt  desirous 
that  you  should  have  the  balance.  However, 
it  is  yOur  own  fault,  if  any  one  is  to  blame, 
for  the  best  price  you  ever  offered  me  was 
$220,  and  that  since  the  first  of  January.  I 
regret,  though,  that  your  telegram  was  not 
received  before  the  one  from  Houston.  With 
kindest  regards  to  Mr.  Rotan  and  Mr.  Grib- 
ble,  I  remain,  very  truly, 

"E.  P.  Diamukes." 

The  introduction  of  the  telegram  as  evi- 
dence was  objected  to  by  the  defendant  as 
irrelevant  and  Immaterial,  and  the  action 
of  the  court  in  overruling  that  objection  is 
assigned  as  error.  We  overrule  the  assign- 
ment, because  the  telegram  was  material. 
It  tended  to  show  delay  on  the  part  of  ap- 
pellant, and  that  if  the  tel^ram  had  been 
delivered  In  time,  appellee  would  have 'ac- 
quired the  bank  stock.  When  the  letter 
was  offered  in  evidence,  appellant  objected 
to  it  substantially  upon  the  same  ground- 
that  of  immateriality — which  objection,  for 
the  reason  already  stated,  was  properly  over- 
ruled. After  the  lettw  bad  been  read  to  the 
jury,  the  defendant  moved  the  court  "to 
strike  the  said  letter  from  the  record,  for 
the  reason  that  It  contains  original  testi- 
mony against  the  defendant  unsworn  to,  is 
a  transaction  between  third  parties,  and  of 
which  the  defendant  company  bad  no  knowl- 
edge or  notice,  and  by  which  it  could  not 
be  bound,  and  the  said  defendant  had  not 
had  an  opportunity  of  cross-examining  Mr. 
Dismukes  as  to  what  was  stated  in  the  said 
letter,"  which  motion  was  by  the  court  over- 
ruled, and  both  rulings  in  regard  to  the  let- 
ter are  assigned  as  error  and  .presented  for 
decision.  Of  course  the  letter  was  material, 
.IS  it  tended  to  show  delay  in  transmitting 
and  delivering  the  plaintiff's  message,  and 
that  if  such  dftlay  had  not  occurred,  the 
plaintiff  would  have  obtained  the  bank  stock. 
.Is  to  the  motion  presented  after  the  letter 
bad  been  introduced  in  evidence,  it  will  be 


observed  that  it  did  not,  in  terms,  request 
the  court  to  instruct  the  jury  that  the  letter 
was  not  competent  testimony,  and  to  with- 
draw it  from  their  consideration,  but  doubt- 
less such  was  the  intention  of  the  motion, 
and  It  may  be  assumed  that  it  was  so  cou- 
sidered  by  the  trial  court  The  ral$  Is  that, 
when  no  tenable  objection  is  presented  to 
the  introduction  of  testimony,  and,  after  it 
has  been  placed  before  the  jury,  the  court 
is  requested  to  withdraw  such  testimony, 
such  request  is  addressed  to  the  discretion 
of  the  court,  and  the  party  making  the  re- 
quest should  excuse  himself  for  not  urging, 
as  an  objection  to  the  introduction  of  the 
testimony,  the  objections  urged  on  motion 
to  withdraw  it  Ry.  v.  Lamothe,  7fi  Tex. 
223,-  13  S.  W.  194;  Hatzfeld  T.  Walsh  (re- 
cently decided  by  this  court)  120  8.  W.  52o. 
The  objections  urged  in  the  motion  to  strike 
out  the  letter  could  have  been  urged  to  its 
introduction,  and  it  is  not  shown  that  appel- 
lant offered  any  excuse  for  the  failure  to 
urge  such  objections  when  the  latter  was  of- 
fered as  testimony,  and  before  it  was  read 
to  the  jury.  Such  being  the  case,  we  are 
not  disposed  to  hold  that  the  trial  court 
abused  its  discretion  in  overruling  the  mo- 
tion to  withdraw  the  testimony.  In  making 
this  disposition  of  the  matter  referred  to  we 
are  not  to  be  understood  as  holding  that 
any  of  the  objections  urged  in  the  motion 
to 'strike  out  were  tenable. 

There  is  testimony  in  the  record  which 
supports  the  verdict  of  the  Jury  upon  all  the 
Issues  of  fact  which  were  submitted  to  and 
decided  by  them.  This  embraces  all  the  ques- 
tions which  we  deem  it  necessary  to  discuss 
In  this  opinion. 

No  reversible  error  has  been  pointed  out. 
and  the  judgment  is  affirmed. 

Affirmed. 


INTERNATIONAL  &  G.  N.  R.  CO.  et  al.  v. 
DUNCAN. 

(Court  of  Civil  Appeals  of  Texas.     April   2>». 
1909.    On  Motion  to  Reform  Judg- 
ment, May  19,  1009.) 

1.  Appeal  and    Ebkob   (J   1047*)— Review— 
Habuless  Ekbob. 

Erroneous  rulings  on  evidence  relating  to 
an  issue  found  in  favor  of  the  party  complaiuing 
are  harmless. 

[E3d.  Note. — For  other  cases,  see  AppenI   and 
Error,  Cent  Dig.  S  4146 ;   Dec.  Dig.  |  10-17.»] 

2.  Appeai,   and    Ebbob   (§   1068*)— Review— 
Habuless  Erbob. 

Error  in  refusing  charses  on  an  Issue  found 
in  favor  of  the  party  complaining  is  harmless. 

[Ed.   Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4225 ;   Dec.  Dig.  {  lOtiS.*] 

3.  Cabeiebs  (8  317*)— Cabriaok  of  Passes- 
gebs— Pebsonal  lKJUiu.ES— Evidence. 

AVhere  it  was  alleged  that  a  female  passen- 
ger was  made  sick  by  the  unsanitary  condition 
of  the  car  in  Tt^hicb  she  was  riding,  it  was  prop- 
er to  admit  evidence  as  to  a  child  being  sick 
in  an  adjoining  compartment  of  the  car,  to  be 
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<'r>Dsidered  as  a  circumstance  in  connection  with 
the  other  evidence. 

[Ed.   'Note.— For   other   case*,    see    Carriers, 
Gent.  Dig.  i  1295 ;  Dec.  Dig.  {  317.*] 
4.  Evidence  (S  !K»*)— .Mateeiality. 

«  j^?  '  1"''  '*"  personal  injuries,  evidence  o(- 
lered  by  the  defense  to  show  that  an  attorney, 
oonsalted  with  a  view  of  employing  him  to  bring 
the  suit,  did  not  bring  it  is  properly  excluded 
as  irrelevant  and  immaterial. 

D'^i  »*i~^**'  ****'  *'**^'  *®®  Evidence,  Dec. 

Si.  WnwBssEB  (I  199*)— Competency— Peivi- 
I.EOED  Communication— Relation  of  At- 

TOBNET  AND  CLIENT. 

A  Statement  of  facts,  made  to  an  attorney 
with  the  view  of  employing  him  to  bring  a  suit) 
is  privileged,  though  another  is  employed. 

[Ed.   Note.— For  other  cases,  see  Witnessea, 
Cent.  Dig.  f  749 ;   Dec.  Dig.  J  199.*] 

Q.  Trial  ({  29*}— Remabks  of  Jddox. 

An  admonition  against  smoking  in  the 
courtroom  is  a  proper  exercise  of  the  court's 
duty  to  preserve  oroer  during  the  trial,  espe- 
cially when  smoking  is  objected  to  by  a  juror, 
though  his  attention  has  been  called  thereto  by 
testimony  that  a  female  passenger  was  nause- 
ated by  tobacco  fumes  on  defendant's  train,  and 
cannot  be  regarded  as  a  comment  on  the  evi- 
<lpnoe,  or  as  prejudicial  to  defendant. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  {  81 ;  Dec.  Dig.  i  29.*] 
7.  CABBiERa  (I  284*)— Cabbiaoe  of  Passen- 
gers— Pebsonal    Injubies— Acts    of    Fel- 
low Passengebs. 

A  railroad  company  is  not  liable  for  injuries 
to  a  female  passens;er  who  is  shocked  and  made 
sick  by  improper  language  and  conduct  of  fel- 
low passengers  during  the  absence  of  its  serv- 
ants, when  they  have  no  reason  to  know  or 
anticipate  improper  conduct. 

(Ed.    Note.— For    other   cases,    see    Carriers, 
Cent.  Dig.  S  1125 ;  Dec.  Dig.  i  284.*] 

.S.    CARBTEBS    (§    247*)— CABBJ.AGE    OF    PaSSEN- 

oebs — Tebmination  of  Relation. 

A  passenger  removed  from  a  railroad  com- 
pany's deijot  on  the  completion  of  her  journey 
over  its  line,  who  re-enters  the  depot  several 
•lays  thereafter,  and  procures  a  ticket  to  enable 
her  to  resume  her  journey  from  the  depot  of 
another  company,  is  not  a  passenger  of  the 
former  company  while  awaiting  at  its  depot 
the  departure  of  the  other  company's  train,  and 
the  former  company  only  owes  the  duty  of  ordi- 
nary care. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  §  992 ;  Dec.  Dig.  S  247.*] 

Jt.  Cabbiebs  (J  282*)— Cabbiaoe  of  Passen- 

gebs- Pebsonal  Injubies. 

A  railroad  company  is  not  liable  for  in- 
juries occurring  to  a  passenger  during  ^other 
jiarts  of  her  journey  before  becoming  a  passen- 
ger on  its  road,  unless  they  were  caused  by  par- 
ties who  were  tort-feasors  with  it. 

fEd.    Note. — For    other    cases,    see    Carriers, 
Cent.  Dig.  {  1107;   Dec.  Dig.  8  2S2.*] 

10.  Tbial  (§  237*)— Instbcctions— Sufficient 
Evidence— Burden  of  Pboof. 

An  instruction  which  requires  a  party  to 
'establish"  his  case  by  a  preponderance  of  the 
evidence  imposes  a  greater  burden  than  the  law 
requires. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  f  548 ;  Dec.  Dig.  i  237.*] 

11.  Cabbiebs  (§  321*)— Carriage  of  Passen- 
gebs—Pebsonal  Intubies  —  Actions  —  In- 
structions—Bubden  OF  Proof. 

In  an  action  for  injuries  to  a  passenger, 
caused  by  the  ansanitary  condition  of  the  car 


and  misconduct  of  fellow  passengers,  it  is  er- 
ror to  refuse  defendant's  request  to  charge  that 
the  burden  is  upon  the  plaintiff  to  show,  by  a 
preponderance  or  the  evidence,  that  the  injuries 
were  the  proximate  result  of  some  negligent  act 
or  omission  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1326;   Dec  Dig.  |  321.*] 

12.  Trial  (|  424*)— Instbuctions. 

Error  in  refusing  to  charge  that  the  bur- 
den of  proof  is  on  the  plaintiff  was  not  cured 
by  the  giving  of  a  special  charge  as  to  defend- 
ant's liability  for  injuries  on  other  roads,  which 
was  in  conflict  with  a  charge  given  at  plain- 
tiff's request 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  985 ;  Dec.  Dig.  $  424.*] 

18.  Damages  (}  216*)— Instbuctions. 

Where  the  evidence  showed  that  the  future 
injuries  complained  of  only  had  a  tendency  to 
aggravate  the  condition  of  the  injured  party, 
it  was  error  to  give  a  charge  directing  the  jury 
to  allow  nothing  for  such  future  injuries,  with- 
out reference  as  to  whether  ordinary  care  had 
been  used  to  prevent  their  aggravation. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {§  548-^55 ;    Dec.  Dig.  i  216.*] 

14.  Damages  (g  62*)— Dorr  OF  INJURED  PAR- 
TY to  Mitigate. 

Where  one  is  injured  bv  the  negligence  of 
another,  the  latter  is  liable  tor  the  damages  re- 
sulting, and  the  Injured  party  is  only  requir- 
ed to  use  ordinary  care  to  avert  further  injury. 
[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  i  120 ;  Dec.  Dig.  i  62.*] 

Appeal  from  District  Court,  Milam  Coun- 
ty;  J.  0.  Scott,  Judge. 

Action  by  T.  J.  Duncan  against  the  St. 
Louis  Soutiiwestem  Railway  Company  and 
others.  From  a  judgment  for  plaintiff,  the 
defendant  named  appeals.    Reversed. 

Henderson  &  Lockett,  E.  B.  Perkins,  and 
D.  Upthegrove,  for  appellant.  R.  B.  Pool 
and  Monta  J.  Moore,  fur  appellee. 

RICE,  J.  Appellee,  T.  J.  Duncan,  sued  ap- 
pellant the  St.  Louis  Southwestern  Railwa.v 
Company,  the  Te.xas  &  Pacific  Railway  Com- 
pany, and  the  International  &  Great  North- 
ern Railroad  Company,  to  recover  damages 
for  personal  injuries  alleged  to  have  been  re- 
ceived by  his  wife,  Mrs.  L.  A.  Duncan,  while 
a  passenger  on  defendants'  lines  of  railway 
between  Memphis,  Tenn.,  and  Taylor,  Tex. 

The  evidence  offered  for  plaintiff  shows  that 
on  the  2d  of  January,  1904,  he  with  his  fam- 
ily, consisting  of  his  wife  and  five  small  chil- 
dren, left  their  home  at  Chanute,  Tenn.,  for 
Taylor,  Tex.,  traveling  overland  some  35  miles 
from  their  home  to  Glenmary,  where  they 
went  by  train  to  Chattaaooga,  and  from  tbenco 
to  Memphis,  arriving  there  about  11  o'clock 
on  the  night  of  January  5th.  While  at  Chat- 
tanooga plaintiff  purchased  coupon  tickets 
over  defendants'  lines  of  railway  for  himself 
and  family  to  Taylor,  Tex.  Remaining'  the 
night  of  the  5th  at  the  depot  In  Memphis, 
where  his  wife  and  children  slept  on  a  quilt 
on  the  floor,  they  took  passage  on  the  morn- 
ing of  the  6th  about  8  o'clock  on  the  cars  of 
the  St.  Louis  Southwestern  Railway  for  Tex- 
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arkana,  arriving  there  about  11 :30  tbat  night 
PlalntUTs  wife  was  enciente,  about  four 
months  advanced  In  pregnancy,  and  shortly 
before  reaching  Tezarkana  miscarried,  on 
account  of  which  he  and  his  family  were 
compelled  to  remain  at  Tezarkana  until  she 
was  able  to  resume  her  Journ^.  Upon  reach- 
ing Q>ezarkana,  by  direction  of  the  conductor 
and  a  special  agent  of  appellant,  plalntUTs 
wife  was  taken  to  a  private  sanitarium 
where,  after  treatment  for  nine  days,  she  was 
discharged  on  the  14th  of  January,  and  they 
resumed  their  journey  that  morning,  arriving 
at  Taylor  that  night. 

Plaintiff  alleged,  among  other  things,  that 
the  car  in  which  they  rode  from  Memphis  to 
Tezarkana  was  crowded,  was  allowed  to  be- 
come filthy  and  In  an  unsanitary  condition; 
that  en  route  the  drinking  water  gave  out  be- 
fore reaching  Tezarkana ;  that  his  wife  became 
very  thirsty,  and  suffered  intensely  for  the 
want  of  water,'  and  that  during  said  day  she 
was  greatly  disturbed  and  annoyed  by  the 
rude  and  boisterous  conduct  and  profane  lan- 
guage Indulged  In  by  the  other  passengers  In 
her  presence  and  hearing;  that  the  lights  in 
the  coach  in  which  she  was  riding,  after  burn- 
ing for  a  short  while,  suddenly  went  out, 
whereby  they  were  compelled  to  travel  the 
balance  of  the  journey  to  Tezarkana  In  the 
dark;  that  after  said  lights  went  out  some  one 
in  the  coach  halloed  out,  "Hands  on  your 
pocketbook,"  on  account  of  which  she  became 
very  much  frightened  and  nervous  and  mis- 
carried, which  was  occasioned  by  all  of  the 
wrongful  and  negligent  acts  of  appellant 
above  recited.  It  was  further  alleged  that 
while  at  the  sanitarium  she  was  Improperly 
treated  by  the  physicians  of  appellant,  who 
were  negligent  In  the  removal  of  the  after- 
birth, and  who  discharged  her  In  a  feeble  con- 
dition, and  before  she  was  able  to  resume  her 
journey,  and  that  at  the  time  of  said  discharge 
the  weather  was  cold,  inclement,  and  damp, 
and  that  appellant's  depot,  where  plaintiff 
was  compelled  to  go  to  procure  tickets  for  the 
balance  of  their  Journey,  and  where  plain- 
tiffs wife  awaited  the  arrival  of  her  train, 
was  Improperly  heated  and  ventilated,  caus- 
ing her  to  contract  a  severe  cold,  which  de- 
veloped Into  a  pulmonary  trouble,  from  which 
she  suffered  great  physical  pain  and  Injury, 
and  that  the  cars  in  which  they  rode  en  route 
from  Tezarkana  to  Taylor  were  likewise  Im- 
properly heated  and  ventilated,  occasioning 
further  Injury;  that  on  account  of  said  in- 
juries so  received  at  the  hands  of  appellant, 
she  was  made  sick,  and  was  confined  to  her 
bed  some  4  or  6  months  after  her  arrival  at 
Taylor,  and  to  her  house  some  12  mouths, 
suffering  from  milk  leg,  as  well  as  other  com- 
plications. The  answers  of  appellants,  among 
other  things,  consisted  of  a  general  denial 
and  pleas  of  contributory  negligence.  Plain- 
tiff dismissed  as  to  the  Tezas  &  Padflc  Rail- 
way Company,  and,  falling  to  introduce  any 
evidence  against  the  International  it  Great 


Northern  Railroad  Ck>mpany,  the  court  in- 
structed a  verdict  In  behalf  of  the  latter,  and 
the  trial  proceeded  before  a  jury  as  against 
appellant,  and  verdict  was  returned  In  favor 
of  plaintiff  In  the  sum  of  $5,000,  upon  which 
judgmoit  was  accordingly  rendered,  and  from 
which  this  appeal  is  prosecuted. 

As  the  first  seven  assignments  are  address- 
ed to  supposed  errors  growing  out  of  the  rul- 
ing of  the  court  in  the  admission  and  ezclu- 
slon  of  evidence,  and  the  refusal  of  special 
charges  In  reference  to  the  Injuries  com- 
plained of,  predicated  upon  the  alleged  im- 
proper treatment  and  premature  discharge  of 
plalntlfTs  wife  by  physicians  while  at  the 
sanitarium  at  Tezarkana,  it  will  not  be  nec- 
essary to  consider  the  same,  for  the  reason 
that  the  court  ezpressly  charged  that  the 
plaintiff  could  recover  nothing  on  account 
thereof. 

We  overrule  the  eighth  assignment,  because 
we  think  the  evidence  was  properly  admitted 
relative  to  a  child  being  sick  In  an  adjoining 
compartment  of  the  same  car,  as  the  same 
might  properly  be  considered  as  a  circum- 
stance In  connection  with  the  other  evidence 
offered  upon  this  subject 

By  the  ninth  assignment  appellant  com- 
plains that  the  court  erred  in  refusing  to  per- 
mit It  to  prove  by  R.  D.  Hart  Esq.,  an  attor- 
ney of  Tezarkana,  of  the  firm  of  Hart  &  Ma- 
haffey,  that  the  plaintiff,  after  the  alleged  in- 
jury to  his  wife,  consulted  him  with  the 
view  of  employing  his  firm  to  bring  suit 
against  appellant  on  account  of  the  miscar- 
riage of  his  wife,  and  submitted  to  blm  a 
written  statement  of  the  facts  upon  which 
he  based  his  claim,  and  that  the  same  was 
variant  from  plaintiff's  testimony  on  the 
trial,  and  to  show  that  said  attorney  did 
not  bring  suit  for  plaintiff  against  appel- 
lant on  said  claim.  We  do  not  think  there 
was  any  error  In  the  ezclusion  of  this  evi- 
dence. It  was  objected  to  on  the  ground 
that  It  was  irrelevant  and  Immaterial,  and, 
further,  that  the  same  was  a  privileged  com- 
munication between  attorney  and  client  In 
our  judgment  all  of  these  objections  were 
sound,  for  which  reason  we  overrule  this  as- 
signment Mcintosh  V.  Moore,  22  Tez.  Civ. 
App.  22,  63  S.  W.  611;  Ry.  Co.  t.  Lock,  30 
Tez.  Civ.  App.  426,  TO  8.  W.  456;  Greenleaf 
on  Ev.  {  238. 

We  overrule  the  tenth  assignment,  com- 
plaining of  the  admonition  of  the  court  In  the 
presence  of  the  jury,  to  the  effect  that  there 
should  be  no  smoking.  In  the  courtroom  during 
the  trial,  because  It  was  the  duty  of  the 
court  to  preserve  order  and  decorum,  and  to 
prevent  smoking  during  its  sessions.  Espe- 
cially was  this  true  where  a  juryman  had 
been  made  sick  thereby,  and  had  complained 
to  the  court  notwithstanding  his  attention 
had  been  called  thereto  by  plaintiff  testifying 
that  bis  wife  was  nauseated  from  the  smell 
of  tobacco  fumes  while  a  passenger  on  appel- 
lant's railway.    It  was  In  no  sense  a  charge 
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or  comment  upon  the  weight  of  the  evidence, 
as  contended  for  by  appellant,  nor  can  we 
think  It  could  be  regarded  as  prejudicing  its 
rights. 

By  Its  eleventh  assignment  appellant  urges 
that  the  court  erred  in  the  following  para- 
graph of  its  cliarge  to  the  Jury,  to  wit: 
"Now  if  you  believe  from  the  evidence  that 
while  the  plaintiff's  wife  was  a  passenger 
on  the  St.  Louis  Southwestern  Railway  Com- 
pany's train  between  Memphis  and  Texarlca- 
na  the  condition  of  the  car  in  which  she  was 
riding  was  in  such  an  unsanitary  and  un; 
clean  condition  tliat  it  contained  noxious 
fumes  and  odors,  or  if  you  believe  from  the 
evidence  that  the  said  car  was  not  supplied 
with  sufficient  drinking  water,  or  if  you  be- 
lieve from  the  evidence  that  the  lights  in  said 
car  went  out  or  became  extinguished,  or  if 
you  believe  from  the  evidence  that  any  of  the 
passengers  on  said  car  were  drinking  liquor, 
and  that  they  osed  Improper  or  indecent  lan- 
guage, or  were  guilty  of  improper  conduct 
in  the  presence  and  hearing  of  the  plaintifF's 
wife,  and  if  you  further  believe  from  the 
evidence  that  any  of  the  aforesaid  condi- 
tions which  may  be  shown  to  have  existed 
were  the  proximate  result  of  the  failure  of 
the  St  Louis  Southwestern  Railway  Com- 
pany, Its  agents  or  employes,  to  exercise  that 
high  degree  of  care  that  very  careful  and 
prudent  persons  would  have  exercised  under 
similar  circumstances,  and  if  you  further  be- 
lieve from  the  evidence  that  any  of  the 
aforesaid  conditions  which  may  be  shown 
to  have  existed  were,  either  separately  or  in 
conjunction  with  each  other,  the  direct  and 
proximate  cause  of  the  miscarriage  of  the 
plaintiff's  wife,  and  that  by  reason  of  such 
miscarriage  plaintiffs  wife  suffered  or  sus- 
tained any  of  the  injuries  complained  of  in 
plaintiff's  petition,  then  you  will  find  for  the 
plaintiff,  unless  yon  find  for  the  defendant 
under  further  instructions  herein" — because 
the  same  authorized  the  Jury  to  bold  this 
defendant  liable  for  improper  or  indecent 
language,  or  Improper  conduct  of  passengers, 
on  defendant's  train  In  the  presence  and 
hearing  of  plaintiff's  wife,  without  requiring 
that  the  Jury  should  believe  the  defendant's 
servants,  or  some  of  them,  were  present  at 
the  time,  or  knew,  or  could  have  known,  of 
such  Improper  language  or  conduct,  or  could 
have  anticipated  and  prevented  the  same, 
and,  further,  because  said  paragraph  of  said 
charge  authorized  and  directed  the  Jury  to 
find  for  the  plaintiff  against  the  defendant, 
upon  a  finding  that  one  set  of  facts  or  cir- 
cumstances constituted  negligence  on  the  part 
of  defendant,  and  another  set  of  facts  direct- 
ly and  proximately  caused  the  Injury  to 
plainUffs  wife.  By  its  proposition  thereun- 
der, api)ellant  Insists  that'  passengers  of 
wlKwe  conduct  complaint  was  made  were  law- 
fully upon  the  train,  and  defendant  cannot 
be  held  liable  for  any  injury  resulting  to 
plaintiCTs  wife  by  reason  of  the  words  or 
conduct  of  such  passengers,  unless  its  serv- 


ants knew  or  could  by  the  exercise  of  care 
chargeable  against  it,  have  anticipated  and 
prevented  such  acts  and  conduct  In  this  con- 
nection defendant  requested  the  following 
special  charges:  "Gentlemen  of  the  Jury,  you 
are  charged  that  you  cannot  consider  as 
against  the  defendant  St  Louis  Southwestern 
Railway  Company  any  boisterous,  loud,  or 
unseemly  conduct  on  the  part  of  any  passen- 
gers on  the  car  In  which  Mrs.  Duncan  was 
riding,  unless  you  believe  from  the  evidence 
that  at  the  time  of  the  said  boisterous,  loud, 
or  unseemly  conduct  one  of  the  defendant's 
servants  in  charge  of  said  train  was  present 
or  knew,  or  could  have  known,  of  the  loud, 
boisterous,  and  unseemly  conduct  on  the  part 
of  said  passengers."  "Gentlemen  of  the  Jury, 
you  are  charged  that,  if  you  believe  from 
the  evidence  that  some  person  In  the  car  iu 
which  Mrs.  Duncan  was  riding  called  out 
'Hands  on  your  iKMketbooks,'  and  that  the 
said  words  frightened  and  alarmed  Mrs. 
Duncan,  and  was  the  direct  and  proximate 
cause  of  her  miscarriage,  yet  before  yon  can 
find  for  the  plaintiff  because  of  injuries  re- 
sulting therefrom  you  must  believe  that  some 
servant  or  employ^  of  the  said  defendant  St 
Louis  Southwestern  Railway  Company  was 
at  the  time  present  in  the  car,  or  had  rea- 
son to  anticipate  that  the  said  words  would 
be  called  out,  and  unless  you  believe  from 
the  evidence  that  some  servant  or  employ^ 
of  said  defendant  was  present  at  the  said 
time,  or  could  have  anticipated  that  the  said 
words  would  be  called  out  then  you  must  dis- 
regard the  said  words  or  any  effect  yon  may 
believe  they  had  upon  Mrs.  Duncan  in  arriv- 
ing at  your  verdict" 

There  was  testimony  on  the  part  of  plain- 
tiff to  the  effect  that  some  of  the  passengers 
■were  rude  and  boisterous,  using  loud  lan- 
guage, and  that  when  the  lights  went  out. 
some  one  halloed,  "Hands  on  your  pocket- 
book."  It  was  not  shown  who  did  this.  Plain- 
tiff's wife  testified  that  she  was  greatly  dis- 
turbed by  reason  of  the  disorderly  conduct; 
that  when  some  one  halloed  out,  "Hands  on 
your  pocketbook,"  she  became  very  nervous, 
shook  all  over,  turned  sick  and  miscarried. 
There  was  no  testimony  that  any  of  the  train 
crew  were  present  at  this  time.  The  con- 
ductor testified  tliat  he  caused  the  passen- 
gers that  were  cursing  and  swearing  to  sit 
down,  which  they  did  while  he  remained  in 
the  car;  that  he  had  no  reason  to  believe 
that  they  would  again  become  boisterous 
when  he  left;  that  he  did  not  kndw  wheth- 
er this  occurred  in  the  particular  car  in 
which  plaintiff  and  his  wife  were  riding. 
We  are  inclined  to  think  that  the  charge 
given  by  the  court  is  open  to  the  criticism 
urged  against  it,  because  it  permitted  a  find- 
ing against  api>ellant  without  requiring  the 
Jury  to  further  believe  that  the  defendant's 
servants,  or  some  of  them,  were  present  at  the 
time,  or  knew,  or  could  have  known,  of  such 
improper  language  or  conduct,  or  could  have 
anticipated  or  prevented  the  same.    The  par- 
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ties  who  were  guilty  of  this  conduct  were 
shown  to  have  been  passengers.  They  were 
lawfully  upon  the  train,  and  before  appellant 
could  properly  be  held  accountable  for  their 
misconduct  in  ttils  respect,  it  must  appear 
that  the  same  was  done  either  in  the  presence 
or  hearing  of  its  servants,  and  they  failed 
to  Interfere  and  prevent  It,  or  that  the  cir- 
cumstances should  have  caused  them  to  have 
anticipated  something  of  the  kind  and  pre- 
vented it  The  charge,  therefore,  in  our  Judg- 
ment, as  given  was  error.  The  special  charge 
i\8ked  should  have  been  given,  because  it  was 
the  law  of  the  case  as  made  by  the  evidence. 
Ry.  Co.  V.  Ball  (Tex.  Civ.  App.)  61  S.  W.  327- 
329;  Thweatt  v.  H..  E.  &  W.  T.  Ry.  Co., 
31  Tex.  Civ.  App.  227,  71  S.  W.  976;  Ry. 
Co.  V.  Woods,  15  Tex.  Civ.  App.  612,  40  S. 
W.  846;  a,  H.  &  S.  A.  Ry.  Co.  v.  Long, 
13  Tex.  Civ.  App.  665,  86  S.  W.  485;  Prokop 
V.  Ry.  Co.,  34  Tex.  av.  App.  520,  79  S. 
W.  101,  103;  G.,  C.  &  S.  P.  Ry.  Co.  v. 
Shields,  0  Tex.  Civ.  App.  656,  28  S.  W.  709, 
20  S.  W.  652;  Segal  v.  Ry.  Co.,  35  Tex. 
Civ,  App.  517,  80  S.  W.  233;  G.,  C.  &  S.  F. 
Ry.  Co.  T.  Walien,  65  Tex.  572 ;  N.  O.,  St.  L. 
&  C.  R.  Co.  v.  Burke,  53  Miss.  200,  24  Am. 
Rep.  689. 

By  its  fourteenth  assignment  of  error  ap- 
|)ellant  insists  that  the  court  erred  in  the 
following  paragraph  of  its  charge  to  the 
jupyi  "If  you  believe  from  the  evidence  tliat 
on  January  14,  1004,  plaintiff  went  to  the 
il«>pot  of  the  St.  Iiouls  Southwestern  Railway 
(.'ompany  at  Texarkana  to  get  his  tickets 
extended  In  order  to  resitme  his  Journey,  and 
you  believe  It  was  necessary  for  him  to  go 

10  said  depot  for  such  purpose,  and  you  fur- 
ther believe  that  plaintiff  and  his  wife,  by 
the  directions  of  the  ticket  agent  of  the  said 
St.  Louis  Southwestern  Railway  Company 
at  Texarkana,  remained  In  the  waiting  room 
of  said  depot  of  the  St  Louis  Southwestern 
Railway  Company  at  Texarkana  until  they 
boarded  the  passenger  train  of  the  Texas 
&  Pacific  Rallroafl,  then  you  are  instructed 
that  plaintiff  and  his  wife  were  passengers  of 
the  said  St.  'Louis  Southwestern  Railroad 
up  to  the  time  they  left  said  depot  to  board 
the  train  of  the  Texas  &  Pacific  Railroad  on 
which  they  left  Texarkana ;  and,  If  yon  fur- 
I  her  believe  from  the  evidence  that  while  she 
was  at  said  depot  waiting  for  a  train  upon 
which  to  depart,  said  depot  waiting  room 
was  not  properly  heated,  and  that  by  reason 
of  the  room  being  improperly  heated  plain- 
tUTs  wife  became  chilled  and  side,  and  caught 

11  cold,  and  suffered  as  alleged  in  plaintitrs 
petition,  and  you  believe  from  the  evidence 
that  defendant's  failure  to  have  said  depot 
waiting  room  properly  heated.  If  it  was  im- 
pr(q;>erly  heated,  was  a  failure  on  the  part  of 
the  defendant  St.  Louis  Southwestern  Rail- 
way Company  to  exercise  that  high  degree 
of  care  that  a  very  prudent  person  would 
have  used  under  similar  circumstances,  and 
that  such  failure  on  the  part  of  defendant 
to  properly  heat  the  waiting  room  (if  there 


w^as  such  failure)  was  the  direct  and  proxi- 
mate cause  of  plaintiff's  wife  becoming  chill- 
ed and  catclilng  cold  and  suffering,  as  allegeti 
In  plaintiffs  petition,  yoii  will  find  your  ver- 
dict for  the  plaintiff,  unless  you  find  for  de- 
fendant under  other  charges  hereinafter  giv- 
en you,  notwithstanding  you  may  find  against 
the  plaintiff  on  the  question  of  miscarriai;e 
already  submitted  to  you." 

The  uncontroverted  testimony  establishcil 
the  fact  that  the  plaintiff  and  his  wife  were 
transported  over  the  line  of  the  St  Louis 
.&  Southwestern  Railway  Company  on  a 
coupon  tid^et  purchased  from  another  car- 
rier at  Chattanooga,  and  that  the  line  of 
the  St.  Louis  Southwestern  Railway  Company 
terminated  at  Texarkana,  and  that  the  plain- 
tiff's Journey  from  that  point  was  to  be,  and 
In  fact  was,  over  the  line  of  the  Texas 
k  Pacific  Railway  Company.  Plaintiff  and 
family  were  detained  at  Texarkana  for  some 
eight  days,  on  account  of  this  mishap  to  his 
wife.  On  starting  again  it  became  necessary, 
it  appears  from  the  evidence,  for  him  to  pro- 
cure other  tickets  upon  wUch  to  continue 
his  Journey.  These  tickets,  however,  when 
Issued  to  him  were  issued,  as  appears  from 
the  face  thereof,  by  the  Texas  &  Pacific  Com- 
pany, and  not  by  the  appellant.  He  testified, 
however,  that  he  went  to  appellant's  depot 
to  procure  his  tickets,  and  obtained  them 
there.  But  be  this  as  it  may,  upon  receiving 
the  tickets  bis  mission  at  appellant's  depot 
was  ended,  as  he  must  resume  his  Journey 
from  the  depot  of  the  Texas  &  Pacific.  It 
seems  that  the  plaintiff  and  his  wife  misse<t 
the  first  train  out  after  procuring  their 
tickets,  and  returned  to  the  depot  of  appel- 
lant, and  were  told  by  the  agent  that  they 
might  remain  there  if  they  so  desired  until 
the  arrival  of  the  next  Texas  &  Pacific  train, 
about  two  hours  thereafter,  which  they  did. 
It  was  shown  that  the  Texas  &  Pacific  de- 
pot was  only  a  short  distance  from  appel- 
lant's depot;  and,  while  plaintiff  testified 
that  this  occurred  at  appellant's  depot,  and 
the  tickets  were  procured  there,  yet  It  must 
be  confessed  from  all  the  facts  in  evidence 
there  is  some  doubt  as  to  whether  he  was  not 
mistaken  in  this  regard.  Plaintiff  and  his 
wife  both  testified  that  the  latter  caught 
cold  while  waiting  at  the  depot  for  the  train 
to  Longvlew.  It  was  shown  by  the  testimony 
of  the  physician  at  the  sanitarium  that  it  was 
safe  for  Mrs.  Duncan  to  leave  the  hospital 
at  the  time  she  did,  provided  care  should 
be  taken  of  her.  It  was  alleged  by  plaintiff 
that,  at  the  time  his  wife  resumed  her  jour- 
ney from  Texarkana,  the  weather  was  cold, 
raw,  and  damp,  and  it  was  necessary  for  her 
comfort  that  she  be  furnished  with  a  com- 
fortable waiting  room  at  the  depot  whil« 
waiting  for  her  train,  and  that  the  defendant 
negligently  failed  to  perform  its  duty  in  this 
respect.  In  this:  That  said  depot  was  im- 
properly heated  and  ventilated,  by  reason 
of  which  his  wife  became  chilled  while  await- 
ing the  arrival  of  said  train,  caught  cold. 


Digitized  by 


Google 


Tex.) 


INTERNATIONAL  &  G.  N.  R.  CO.  v.  DUNCAN. 


367 


and  contracted  a  pulmonary  trouble,  whlCb 
was  alleged  to  be  permanent  and  incurable, 
etc. 

Appellant  In  this  connection  requested  that 
the  following  charge  be  given,  which  was  re- 
fused: "Gentlemen  of  the  Jury,  you  are 
charged  that  when  Mrs.  Duncan  debarked 
from  the  train  of  the  St.  Louis  Southwestern 
Railway  Company  at  Texarkana,  and  was  re- 
moved from  the  depot  of  said  company,  the 
relation  of  passenger  and  carrier  no  longer 
i'xisted  between  the  railway  company  and  the 
»alA  Mrs.  Duncan,  and  the  said  railway 
•  ompany  no  longer  owed  to  the  said  Mrs. 
Duncan  that  high  degree  of  care  that  a  very 
prudent  and  cautious  person  would  have  exer- 
cised under  the  same  or  similar*  circum- 
stances." We  are  constrained  to  believe  that 
the  charge  complained  of  ought  not  to  have 
!>een  given,  for  the  reason  that  under  the 
facts  in  evidence,  plaintiff  was  not  a  passen- 
get  of  appellant  at  the  time  this  alleged  in- 
jury was  received  by  his  wife.  Her  Journey 
over  appellant's  road  had  been  completed 
some  nine  days  before,  and  at  the  time  there- 
of she  and  her  hubaud  had  completed  the 
transaction  of  procuring  their  tickets,  and 
were  merely  awaiting  at  the  depot  the  de- 
parture of  the  Texas  &  Pacific  train,  and 
were  not  at  this  time  passengers  of  appel- 
l.int.  The  special  charge  was  applicable  to 
rbe  facts  proven,  and  should  have  been  given. 
Ry.  Co.  V.  Looney,  85  Tex.  158,  19  S.  W. 
1039,  16  L.  R.  A.  471,  34  Am.  St.  Rep.  787; 
Harris  v.  Howe,  74  Tex.  534,  12  S.  W.  224, 
.'>  L.  R.  A.  777,  15  Am.  St  Rep.  862 ;  Rozwa- 
dosfskle  V.  R.  Co.,  1  Tex.  Civ.  App.  487, 
20  S.  W.  872 ;  Ry.  Co.  v.  Franklin  (Tex.  Civ. 
.App.)  44  S.  W.  702;  Ry.  Co.  v.  Miller,  79 
Tex.  82,  15  S.  W.  264,  11  L.  R.  A.  395,  23 
.Km.  St.  Rep.  308.  It  seems  to  us,  under  the 
i-irciuastances,  appellant  only  owed  the  duty 
of  ordinary  care.  Bullock  v.  Ry.  Co.  (Tex. 
Civ.  App.)  55  S.  W.  184;  Ry.  Co.  v.  Ken- 
drlck  (Tex.  Civ.  App.)  32  S.  W.  42 ;  Ry.  Co. 
T.  Boyles,  11  Tex.  Civ.  App.  522,  33  S.  W. 
W;  Ry.  Co.  v.  McCullough  (lex.  Civ.  App.) 
33  a  W.  285;  Davis  v.  Ry.  Co.,  25  Tex. 
Civ.  App.  8,  59  S.  W.  844. 

By  the  sixteenth  and  seventeenth  assign- 
ments appellant  urges  that  the  court  erred 
In  giving  special  charge  No.  1,  requested  by 
plaintUf,  and  in  refusing  to  give  special 
charge  No.  6,  requested  by  appellant  Charge 
No.  1,  which  was  given,  is  as  follows:  "Gen- 
tlemen of  the  Jury,  you  are  further  instruct- 
ed. If  you  believe  from  the  evidence  that  the 
miscarriage  of  the  plaintiff's  wife  was  caused 
in  part  by  the  negligence  of  the  defendant 
Ht  Louis  Southwestern  Railway  Company  as 
alleged  by  plaintiff,  and  in  part  by  the  jour- 
ney shown  to  have  been  made  by  the  plaintiff 
and  hia  wife,  you  will  find  for  the  plaintiff 
on  the  issue  as  to  the  miscarriage,  unless  you 
lielleve  from  the  evidence  that  the  plaintiff 
and  his  wife,  In  undertaking  said  Journey 
in  the  manner  In  which  they  did  undertake 
It,  or  in  remaining  overnight  In  the  depot 


at  Memphis,  or  both,  failed  to  exercise  such 
care  as  persons  of  ordinary  prudence  wouU'. 
have  exercised  under  similar  circumstances." 
Special  charge  No.  6,  which  was  refused,  reads 
as  follows:  "Gentlemen  of  the  Jury,  the  bur- 
den of  proof  Is  upon  the  plaintiff  to  estab- 
lish by  a  preponderance  of  the  evidence  all 
the  facts  and  circumstances  necessary  to 
entitle  him  to  recover,  among  which  is  In- 
cluded the  fact  that  the  injury  to  his  said 
wife  of  which  he  complains  herein  was  the 
direct  and  proximate  result  of  some  negligent 
act  or  omission  qf  the  defendant  St  Louis 
Southwestern  Railway  Company  or  its  serv- 
ants, as  charged  in  the  petition ;  and,  if  you 
believe  from  the  evidence  that  the  Injury  to 
Mrs.  Duncan  was  not  the  direct  and  proxi- 
mate result  of  some  negligent  act  or  omis- 
sion on  the  part  of  the  defendant  St.  Louis 
Southwestern  Railway  Company  or  Its  serv- 
ants, as  charged  in  the  petition,  but  was  the 
direct  and  proximate  result  of  some  other 
act,  fact,  or  circumstance,  then  you  must 
find  for  the  defendant  St  Louis  Southwest- 
ern Railway  Company,  although  you  may 
believe  such  cause  was  In  no  way  due  to  the 
negligence  of  T.  J.  Duncan  or  his  wife." 

There  was  evidence  showing  that  plaintiff's 
wife  was  a  frail,  delicate  woman,  had  former- 
ly suffered  a  miscarriage,  and  before  reaching 
Memphis,  where  she  boarded  appellant's 
train,  bad  traveled  for  three  days  a  distance 
of  over  400  miles,  the  major  part  of  which 
was  by  rail;  that  she  spent  the  night  at 
Memphis  at  the  depot,  where  she  slept  upon 
a  quilt  and  capes  spread  upon  the  floor  of  the 
depot,  having  insutflcieut  rest.  There  was  al- 
so evidence  to  the  ^ect  that  this  trip  was  ill- 
advised,  and  that  the  inconveniences  thereof 
prior  to  reaching  Memphis  might,  of  them- 
selves, have  brought  on  the  miscarriage  of 
which  she  complained;  and,  while  it  is  true 
the  evidence  supported  their  allegations  rel- 
ative to  the  unsanitary  condition  of  the  car. 
and  the  other  circumstances  complained  of 
as  occurring  therein  while  traveling  from 
Memphis  to  Texarkana,  still  there  was  a  con- 
flict In  the  evidence  on  the  Lssue  thus  raised 
by  the  pleading.  Under  these  circumstances, 
we  think  It  was  Improper  for  the  court  to 
have  given  sjiecial  charge  No.  1  at  the  re- 
quest of  plaintiff,  because,  in  our  judgment, 
it  was  error  to  hold  appellant  liable  for  In-, 
juries  occurring  to  appellee's  wife  during 
other  parts  of  the  journey  prior  to  the  time 
that  they  became  passengers  on  its  road,, 
especially  so  since  it  was  not  contended  that, 
the  other  injuries  were  occasioned  by  parties 
who  were  tort-feasors  with  appellant.  SpO'- 
dal  charge  No.  6  requested  by  appellant  pre-. 
Bented[  the  issues  upon  this  phase  of  the  case 
In  accordance  with  the  law  as  we  view  it,  and 
should  have  been  given,  with  the  exception 
that  the  word  "establish"  should  have  been 
eliminated  therefrom,  as  It  Imposed  a  greater 
burden  upon  the  plaintiff  than  the  law  re- 
quired. Dumas  v.  Ry.  C!o.  (Tex.  Civ.  App.) 
43  S.  W.  908.    And  this  error  was  not  cured 
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by  the  giving,  at  the  request  of  appellant,  of 
special  charge  No.  6,  because  special  charge 
Ko.  1  was  In  conflict  therewith,  and  left  the 
Jury  without  a  proper  rule  to  govern  them  up- 
on the  subject  By.  Co.  v.  Greer,  22  Tex.  Civ. 
App.  6,  53  S.  W.  58.  And  special  charge  No. 
6  should  have  been  g^ven,  notwithstanding 
the  fact  that  the  court  had  already  given,  at 
the  request  of  appellant,  special  charge  No.  5. 
See  Ky.  Co.  y.  Jamison  (Tex.  Civ.  App.)  27  S. 
W.  1090;  Ry.  Co.  v.  McKenzle,  30  Tex.  Civ. 
App.  283,  70  S.  W.  238. 

By  the  eighteenth  assignment  of  error  it  is 
urged  that  the  court  erred  In  refusing  spe- 
cial charge  No.  10,  as  follows:  "You  are 
charged  that  a  railway  company,  upon  whose 
train  a  passenger  may  have  been  injured 
through  the  negligence  of  its  servants,  is  li- 
able only  for  injuries  which  are  the  direct 
and  proximate  result  of  the  said  negligence 
of  said  railway  company  or  its  servants,  and 
that  If  thereafter  any  independent,  interven- 
ing cause  from  any  source  or  agency  not 
connected  with  the  said  railway  company,  di- 
rectly and  proximately  causes  any  further  or 
additional  injury  and  damage  to  said  passen- 
ger, then  the  railway  company  is  not  liable 
for  such  further  and  additional  Injury  and 
damage.  Tou  are  therefore  Instructed  in  this 
case  that,  if  you  believe  from  the  evidence 
that  Mrs.  T.  J.  Duncan  suffered  any  exposure 
at  the  depot  of  the  Texas  &  Pacific  Railway 
at  Texarkana  or  on  the  Texas  &  Pacific  train 
between  Texarkana  and  Longview,  or  on  the 
International  &  Great  Northern  train  be- 
tween Longview  and  Taylor,  or  in  the  hack 
between  Taylor  and  Thomdale,  or  at  any 
time  thereafter,  or  overexerted  herself,  or 
failed  to  receive  proper  treatment,  care,  and 
attention  during  said  time,  ajid  as  the  direct 
and  proximate  result  thereof  she  sustained 
any  additional  injury,  then  you  cannot  find 
for  the  plaintiff,  T.  J.  Duncan,  against  the 
defendant  St.  Louis  Southwestern  Railway 
any  damages  for  any  such  additional  injuries 
you  may  believe  were  so  caused."  As  framed, 
this  charge  was  properly  refused.  If  the  fu- 
ture injuries  referred  to  were  wholly  discon- 
nected with  the  one  upon  which  the  suit  is 
predicated,  then  It  probably  presented  a  cor- 
rect theory,  but  as  the  evidence  In  this  case 
tended  to  indicate  that  the  future  Injuries 
complained  of  only  had  a  tendency  to  aggra- 
vate Mrs.  Duncan's  condition,  the  charge  as 
presented  was  incorrect,  because  the  same 
directed  the  jury  to  find  against  plaintiff  as 
to  such  future  .injuries,  without  reference  to 
whether  she  had  used  ordinary  care  to  pre- 
vent their  aggravation,  When  an  injury 
flows  from  the  negligent  act  of  another,  the 
latter  ia  responsible  for  the  damages  iresult- 


ing,  and  all  that  the  law  demands  of  the  In 
jured  party  Is  that  ordinary  care  be  used  to 
avert  further  Injury.  See  Texas  &  Pacific 
Ry.  Co.  V.  McKenzle,  80  Tex.  Civ.  App.  293 
70  S.  W.  237. 

We  think  that  the  nineteenth  assignment 
should  be  overruled,  because,  while  it  Is  un- 
questionably the  law  that  the  court  should 
charge  that  the  burden  of  proof  Is  upon  the 
plaintiff,  and  It  Is  error  to  refuse  so  to  do,  yet 
a  special  charge,  which  was  given  at  the  re- 
quest of  appellant,  properly  told  the  Jury  that 
this  burden  was  upon  the  plaintiff. 

We  overrule  the  twentieth  assignment  be- 
cause we  are  inclined  to  believe  that  the  oIh 
Jectlon  urged  to  the  charge  is  hypercritical. 

The  regaining  assignments  complain  as  to 
the  Insufficiency  of  the  evidence  to  support 
the  judgment.  We  refrain,  In  view  of  an- 
other trial,  from  a  dlBcusalon  of  this  branch 
of  the  case. 

For  the  errors  indicated,  the  Judgment  of 
the  court  below  Is  reversed,  and  the  cause  re- 
manded. 

On  lifiotlon  to  Reform  Judgment 
At  a  former  day  of  this  term  this  cause 
was  reversed  and  remanded  generally,  since 
which  time  a  motion  has  been  made  in  l>e- 
half  of  the  International  &  Great  Northern 
Railroad  Company  to  reform  said  Judgment 
and  affirm  the  same  so  far  as  said  company 
Is  concerned.  Upon  the  trial  In  the  court  be- 
low there  was  no  evidence  offered  showing  or 
tending  to  show  any  liability  on  the  part  of 
said  International  &  Great  Northern  Rail- 
road Company,  and  the  court  peremptorily 
instructed  a  verdict  In  its  favor,  and  judg- 
ment was  accordingly  entered  thereon.  The 
plaintiff  voluntarily  dismissed  as  to  the  Tex- 
as &  Pacific  Railway  Company,  and  judgment 
was  so  entered  In  Its  behalf ;  and,  while  both 
the  International  &  Great  Northern  Railroad 
Company  and  the  Texas  &  Pacific  Railway 
Company  were  nominally  made  parties  to 
said  appeal,  still  there  is  no  contention  on 
the  part  of  appellant  nor  appellee,  Duncan, 
questioning  the  correctness  of  said  Judgment 
as  to  either  of  said  companies,  and  since  It 
appears  that  plaintiff's  case  as  to  each  of  said 
parties  was  fully  developed  on  the  trial  be- 
low, said  motion  Is  now  granted,  and  the 
Judgment  of  the  court  below  Is  here  affirmed 
so  far  as  It  affects  the  International  &  Great 
Northern  Railroad  Company  and  the  Texas 
te  Pacific  Railway  Company,  but  the  same 
stands  reversed,  as  heretofore  ordered,  so 
far  as  It  affects  the  St  Loula,  Southwestern 
Railway  Company. 
Motion  granted. 
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OALI.EN  ▼.  BEVIL. 

(Court   of  CitU   Appeals   of   Tezai.     Jnly   7, 
1909.) 

BsoKBRs  (i  86*)— Acnoir  fob  CoioassioNB— 

Pbocdbino  Caubk  of  Sali. 

Evidence,  in  an  action  by  a  broker  for  com- 
missions, held  to  sastain  the  implied  finding  in 
a  verdict  that  he  waa  the  procuring  cause  of 
the  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  SS  lie,  117;    Dec.  Dig.  {  86.*] 

Appeal  from  Tyler  County  Court;  A.  O. 
Beld,  Judge. 

Action  by  J.  B.  Bevll  against  W.  P.  Callen. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Joe  W.  Tbomas,  for  appellant  Fleming  ft 
Fleming,  for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brongbt 
by  appellee  against  appellant  to  recover  tbe 
Bum  of  $241.2o,  alleged  to  be  due  as  commis- 
sions for  the  sale  of  timber  under  a  contract 
by  which  appellant  employed  appellee  to  find 
a  purchaser  for  said  timber,  and  to  recover 
tbe  further  sum  of  $33  for  cost  of  abstract 
and  f  10  for  surveying  the  land  on  which  said 
timber  was  situated,  both  of  which  sums,  it 
is  alleged,  defendant  agreed  and  promised  to 
pay  to  plaintiff.  The  petition  prays  In  the 
alternative  for  recovery  on  quantum  meruit 
of  the  reasonable  value  of  plaintiff's  services 
in  effecting  the  sale  of  the  timber.  The  de- 
fendant answered  by  general  and  special  ex- 
ceptions, general  denial,  and  special  pleas,  in 
which  it  is  averred,  In  substance,  that  plain- 
tiff acted  in  bad  faith  and  entered  into  a  con- 
spiracy with  the  agent  of  the  purchaser  of 
said  timber  for  the  purpose  of  procuring  the 
Siile  of  the  timber  by  defendant  at  less  than 
its  value,  and  thereby  defrauding  defendant, 
and  that  the  sale  of  said  timber  was  not  pro- 
cured by  the  plaintiff,  but  was  made  by  the 
defendant  after  the  termination  of  plaintiff's 
agency.  Tbe  trial  in  the  court  below  by  a 
Jury  resulted  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  the  amounts  sued 
for. 

The  evidence  sustains  the  following  conclu- 
sions of  fact:  Plaintiff  and  defendant  entered 
into  a  contract  by  which  defendant  employ- 
ed plaintiff  to  sell  the  timber  owned  by  de- 
fendant in  the  Tumbow  leag^ue  of  land  in  Ty- 
ler connty.  This  agreement  was,  in  sub- 
stance, that.  If  plaintiff  should  procure  a  pur- 
chaser for  said  timber  at  a  price  satisfactory 
to  defendant,  he  would  be  paid  by  defendant 
a  commission  of  6  per  cent  of  the  amount 
for  which  the  tlqaber  was  sold.  Acting  un- 
der this  agreement  plaintiff  tried  to  effect  a 
sale  to  several  persons.  After  negotiating  for 
some  time  with  Mr.  J.  S.  Kirk,  he  procured 
an  offer  from  him  to  buy  the  timber  at  15.16 
per  acre  The  defendant  claimed  to  own  1,- 
100  acres  of  timber  land  in  the  league  above 


mentioned.  Kirk  was  unwilling  to  accept  de- 
fendant's title  to  more  than  600  acres,  claim- 
ing that  there  was  a  conflict  between  land 
claimed  by  defendant  and  adjoining  surveys, 
and  that  defendant  did  not  own  more  than 
600  acres  of  timber.  Defendant  was  satis- 
fied with  the  price  per  acre  offered  for  the 
timber,  but  would  not  sell  on  a  basis  of  600 
acres.  Owing  to  this  disagreement  as  to  the 
acreage,  the  trade  was  pending  for  several 
months.  The  attorney  employed  by  Kirk  ad- 
vised him  that  defendant  did  not  have  title  to 
more  than  636  acres  of  the  land,  and  Kirk 
declined  to  buy  on  the  acreage  basis  claimed 
by  defendant.  Finally  plaintiff  suggested  to 
Mr.  Meyers,  an  agent  of  Kirk,  that  he  em- 
ploy an  experienced  abstractor  to  examine 
the  defendant's  title  and  take  the  opinion  of 
such  abstractor  as  to  tbe  number  of  acres 
owned  by  defendant  This  suggestion  was 
acted  on  by  Meyers,  and  upon  the  report  of 
the  abstractor  employed  at  plaintiff's  sugges- 
tion, which  report  showed  title  in  defendant 
to  936  acres  of  the  land,  Meyers  closed  the 
trade  with  defendant  on  that  basis,  iwylng 
him  the  price  per  acre  originally  offered 
through  plaintiff.  Defendant  was  not  in- 
formed as  to  plaintiff's  continued  activity  in 
the  matter  of  making  the  sale  to  Kirk  at  the 
time  be  closed  the  trade  with  Meyers,  and 
plaintiff  did  not  know  of  the  sale  until  sev- 
eral weeks  or  a  month  thereafter.  When  de- 
fendant made  tbe  contract  with  plaintiff,  he 
reserved  the  right  to  sell  the  timber  himself 
at  any  time.  The  abstract  was  prepared  at 
defendant's  request  and  the  survey  of  the 
land  was  made  for  his  benefit,  and  the 
amounts  claimed  therefor  by  plaintiff  were 
reasonable  charges.  While  the  negotiation 
with  Kirk  was  pending,  plaintiff  advised  de- 
fendant to  make  the  sale  on  the  acreage  basis 
contended  for  by  the  purchaser,  believing  at 
the  time  he  so  advised  that  the  opinion  of  the 
attorney  employed  by  Kirk  to  examine  the 
abstract  was  correct  as  to  tbe  number  of 
acres  owned  by  the  defendant  He  did  not 
claim  to  know  what  the  acreage  was,  but 
thought  as  defendant  was  getting  a  good 
price  per  acre,  he  Iiad  better  accept  Kirk's 
original  offer. 

As  before  stated,  defendant  claimed  to 
have  title  to  1,100  acres,  and  that  was  the 
number  of  acres  of  timber  which  plaintiff 
was  authorized  to  sell.  It  would  serve  no 
useful  purpose  to  consider  the  several  as- 
signments of  error  In  detail.  The  charge  giv- 
en by  the  court  only  authorized  a  verdict  for 
plaintiff  upon  a  finding  by  tbe  Jury  tliat  he 
was  the  procuring  cause  of  the  sale,  and  the 
evidence  amply  sustains  a  verdict  based  on 
such  finding.  The  Issue  of  bad  faith  on  the 
part  of  the  plaintiff  was  not  raised  by  the 
evidence,  and  the  court  properly  refused  to 
submit  such  Issue  to  the  Jury.  The  Issue  of 
revocation  of  plaintiff's  agency  was  submit- 
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ted  by  Bpedal  charges  requested  by  the  de- 
fendant, and  the  verdict  upon  this  Issue  ia 
amply  Bustained  by  the  evidence. 

The  record  presents  no  error  which  would 
authorize  a  reversal  of  the  Judgment,  and  It 
Is  therefore  affirmed. 

Affirmed. 


OATES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Mardi 

20,  1909.    On  Rehearing,  Jone  23,  1909.) 

1.  Joky  (J  58*)— Skuectton— MexHon — Stat- 
utes. 

Acts  80th  Leg.  1907,  j.  269,  c.  139,  known 
as  the  "jury  wheel  law,"  and  providing  the 
method  of  drawing  a  jury,  is  vaiio. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dee. 
Dig.  {  58.*J 

2.  Cbivinal  Law  (|  862*)— Tkiai,  —  Mibcon- 
nucT  OF  Jdbt. 

Where  the  only  Jurors  who  could  under  the 
evidence  have  been  influenced  by  discussion  in 
the  jury  room  of  the  fact  that  accused  had  been 
three  times  before  convicted  and  sentenced  to 
deatb,  and  that  his  codefpndant  had  been  hung 
for  the  same  crime,  bad  knowledge  of  such  facts 
when  they  were  taken  as  jurors  and  had  stated 
that  they  could  and  would  give  defendant  a  fair 
and  Impartial  trial  and  were  voluntarily  ac- 
cepted, such  discussion  was  not  fatal  to  a  con- 
viction. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  i  2055;   Dec.  Dig.  {  862.*] 

On  Rehearing. 

3.  Judges  (|  14»)— Selection  bt  Pabties— 
JuDOB  Pbo  Teu.  —  Designation  bt  Gov- 
EBNOB  —  Statutes  —  Validity  —  Self-Ex- 

ECUTINO    PBOVISIONS. 

Const,  art.  6,  §  11,  declares  that,  when  a 
judge  of  the  district  court  is  disqualified,  the 
parties  may  by  consent  appoint  a  proper  person 
to  try  the  cause,  or,  on  their  failing  to  do  so,  a 
competent  person  may  be  appointed  to  try  the 
same  in  the  county  where  it  is  pending  in  such 
manner  as  may  be  prescribed  by  law,  and  the 
district  judges  may  exchange  districts  or  hold 
court  for  each  other  when  they  deem  it  ezpedl- 
'ent  and  shall  do  so  when  required  by  law,  and 
-that  the  disqualification  of  judges  of  inferior 
tribunals  shall  be  remedied  and  vacancies  filled 
as  may  be  prescribed  by  law.  Held,  that  the 
right  given  to  parties  to  agree  on  a  special  judge 
wSs  the  only  part  of  such  provision  that  was 
absolute  and  self-executing,  and  hence  the  provi- 
sion did  not  deprive  the  Legislature  of  power  to 
restrict  such  right  to  the  selection  of  a  judge 
pro  tern,  by  agreement  to  instances  where,  by 
reason  of  sickness  or  other  exigency.  It  was  im- 
possible for  judges  to  exchange  districts  on  the 
disqualification  of  the  resident  judge. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dee. 
Dig.  i  14.*] 

4.  JuDOEs  (8  14*)— Disquaukication^Judoe 
Pbo  Tem.  — Appointment  by  Govkbnob  — 
Statutes — Vauditt. 

Act  June  19,  1897  (Acts  25th  Leg.  Sp. 
Sess.  p.  .SO,  c.  12),  repealing  Rev.  St.  1895,  arts. 
1060,  1070,  which  gave  the  Governor  authority 
to  appoint  a  judge  pro  tem.  from  amoug  the  bar 
of  the  district  on  the  disqualification  ol  the  resi- 
dent judge,  and  denying  the  authority  to  the 
Oovemor  to  make  snch  appointment,  bnt  pro- 
viding that  in  such  case  the  resident  judge  snail 
exdiange  with  the  judge  of  another  district  if 
possible,  was  not  In  violation  of  Const,  art.  5,  § 
11,  gt'arantecing  to  litigants,  in  case  a  judge  is 


disqualified,  the  right  by  consent  to  appoint  • 
proper  person  to  try  the  cause. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dee. 
Dig.  {  14.*] 

5.  Statutes  (S  64»)— Pabtiai  Invauditt. 

Where  a  statute  is  enacted  to  accomplish  a 
single  object,  the  whole  will  not  fall  because  of 
the  invalidity  of  some  of  its  provisions,  if  suffi- 
cient remains  to  effect  the  object  without  the 
aid  of  the  invalid  portions. 

[Ed.  Note. — For  other  cases,  see  Statutes* 
Cent.  Dig.  S  68;   Dec  Dig.  §  (A.*} 

8.  Statutes  (g  64*)  —  Pabttiai,  Invauditt  — 
Sepabation. 

Act  June  19,  1897  (Acts  25th  Leg.  Sp.  Sess. 
p.  S9,  c.  12),  amending  Rev.  St  1895,  art  1069, 

Erovides  that  when  a  resident  judge  is  disquali- 
ed,  no  change  of  venue  shall  be  made  neces- 
sary ;  but  the  presiding  judge  shall  immediately 
noti»  the  Governor,  who  shall  designate  some 
district  judge  in  an  adjoining  district  to  ex- 
change and  try  such  case  or  cases  and  shall  no- 
tify both  of  the  judges  of  such  order,  and  it 
shall  be  the  dnty  of  the  judges  to  exchange  dis- 
tricts for  the  purpose  of  trying  snch  case  or 
cases,  and,  "in  case  of  sidcness  or  other  rea- 
sons rendering  it  impossible  to  exchange,  then 
the  parties  or  their  counsel  shall  have  the  right 
to  select  or.  agree  on  an  attorney  of  tbe  court 
for  the  trial  thereof."  Held  that  if  tbe  part  of 
the  section  quoted  should  be  held  invalid  as  vio- 
lating Const,  art  5,  {  11,  guaranteeing  to  liti- 
gants the  right  to  appoint  a  proper  person  to 
try  a  cause  on  the  disqualification  of  the  resi- 
dent judge,  Its  Invalidity  would  not  invalidate 
the  balance  of  the  section  in  so  far  as  it  provid- 
ed for  an  exchange  of  judges  under  such  circum- 
stances. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  fg  58,  60;   Dec.  Dig.  |  64.*] 

7.  Fudges  ({  6*)— Judge  Pbo  Teh.— Judge  De 
Facto. 

Where,  on  the  disqualification  of  the  resi- 
dent judge,  the  Grovernor  without  authority  ap- 
pointed a  member  of  tbe  bar  to  try  the  cause, 
he  was  not  a  judge  de  facto. 

[Ekl.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  {{  11,  12;   Dec.  Dig.  {  6.»] 

8.  Conbtitutionai,  Law  (J  237*)— Due  Pro- 
cess OF  Law— Deprivation  of  Life— Dis- 
<tUAi.TFiED  Judge. 

Where,  on  tbe  disqnalification  of  a  resident 
judge  to  try  accused  for  murder,  the  Governor 
without  authority  appointed  a  member  of  the 
bar  to  try  the  cause  as  judge  pro  tem.,  before 
whom  defendant  was  tried  and  convicted  and 
sentenced  to  be  bung,  such  conviction  was  void 
as  a  deprivation  of  life  without  due  process  of 
law,  in  violation  of  Const.  U.  S.  Amend.  14. 

[Ed.  Note. — For  other  cases,  see  Ckinstitntion- 
al  Law,  Dec.  Dig.  i  257.*] 

Brooks  and  Davidson,  JJ.,  dissenting  in  part 

Appeal  from  Criminal  District  Conrt,  Dal- 
las Connty;  Walter  S.  Lemmon,  Special 
Judge. 

Burrell  Oates  was  convicted  of  murder,  and 
he  appeals.    Reversed  on  rehearing. 

A.  S.  Baskett,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  The  appellant  was  convicted 
in  the  district  court  of  Dallas  county  of  the 
crime  of  murder  in  the  first  degree,  and  the 
penalty  of  death  assessed  against  him  by  the 
Jury.  This  Is  the  fourth  appeal  of  his  case. 
Tbe  opinions  of  this  court  In  the  other  ap- 
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peals  will  be  f  onnd  In  the  f  onowlng  volumes : 
48  Tex.  Cp.  B.  131,  86  8.  W.  769;  60  Tex.  Cr. 
R.  39.  95  S.  W.  105;  61  Tex.  Cr.  R.  449,  103 
8.  W.  859— where  a  full  blstory  of  the  case 
Is  given. 

When  the  case  came  on  to  be  tried  last, 
Hon.  W.  W.  Nelais  was  the  judge  of  the  crim- 
inal district  court  of  Dallas  county.  He  was 
disqualified  to  try  the  case,  in  that,  as  as- 
sistant county  attorney  of  Dallas  county, 
he  had  been  engaged  in  the  prosecution  of  ap- 
pellant In  a  former  trial,  or  former  trials  of 
this  case.  Thereupon  he  certified  his  dls- 
qnallflcatlon  to  the  Governor,  who,  being  so 
advised,  appointed  Hon.  W.  S.  Lemmon,  a 
member  of  the  Dallas  bar,  who  was  a  pri- 
vate citizen,  a  practicing  lawyer,  but  not  a 
judge  of  any  district  court  in  this  state,  to 
try  this  cause.  Soon  thereafter  Mr.  Lemmon 
took  the  usual  and  required  oath  of  ofilce  and 
proceeded  to  set  the  case  for  trial,  ordered  a 
special  venire,  over  the  drawing  of  which 
he  presided  under  the  provisions  of  the  act  of 
the  Thirtieth  Legislature,  applying  to  coun- 
ties having  a  city  or  cities  of  more  than  20,- 
000  population.  Upon  the  call  of  the  case  for 
trial,  Mr.  Lemmon,  assuming  to  act  as  judge 
of  the  said  criminal  district  court  of  Dallas 
county,  the  appellant,  through  his  counsel, 
presented  In  limine  his  objection  and  excep- 
tion to  proceeding  to  trial  in  said  case  before 
the  said  Lemmon,  as  judge,  and  in  effect  urg- 
ed a  plea  to  the  jurisdiction,  right,  or  au- 
thority of  the  said  Lemmon  to  try  said  cause : 
First  calling  In  question  the  right  and  pow- 
er of  the  Governor  to  appoint  a  practicing 
attorn^  to  act  as  special  judge  in  his  cause. 
This  motion  was  overruled,  and  all  the  facts 
necessary  to  a  decision  of  the  validity  of 
Lemmon's  appointment  and  his  right  to  try 
the  case,  as  judge,  are  preserved  In  and  evi- 
denced by  the  record.  In  line  with  this  same 
contention,  appellant  moved  to  quash  the 
venire  theretofore  summoned,  because,  un- 
der the  Constitution  and  laws  of  this  state, 
Mr.  liemmon  was  not  authorized  to  preside 
over  the  drawing  of  same,  as  well  as  for  oth- 
er reasons  not  necessary  here  to  notice.  This 
motion  was  also  overruled,  appellant  compel- 
led to  submit  to  the  trial  of  his  case  In  said 
conrt  before  Mr.  Lemmon  as  judge,  and  to 
select  a  jury  from  the  venire  drawn  under 
his  direction.  Appellant  excepted  to  this  ac- 
tion of  the  court  and  evidences  the  facts  as 
to  both  motions  or  pleas  by  proper  bill  of 
exceptions.  Indeed,  there  Is  no  dispute  about 
the  facts,  and  we  are  confronted  at  the 
threshold  of  the  case  with  the  question  as  to 
whether,  under  the  law  as  it  existed  at  the 
time  of  the  trial,  the  Governor  of  this  state 
had  the  constitutional  and  legal  right  to  ap- 
point a  practicing  lawyer,  not  a  district 
judge,  as  special  judge  to  try  a  pending  case 
where  the  presiding  judge  of  such  court  Is 
dlaqnaUfled.  On  this  question,  counsel  for 
appellant  submit  the  following  proposition: 
"The  Governor  of  the  state  of  Texas  has  no 
authority  In  law  to  appoint  a  practicing  law- 


yer as  special  district  judge  to  try  a  cause 
where  the  presiding  judge  is  disqualified, 
and  such  attempted  appointment  confers  no 
power,  authority,  or  jurisdiction  on  such 
practicing  lawyer  to  hear  and  determine  any 
of  the  Issues  In  said  cause,  or  to  preside  over 
the  trial  thereof.  The  only  power  the  Gov- 
ernor has  in  such  cases  is  to  direct  the  judge 
of  some  adjoining  district  to  exchange  bench- 
es with  the  judge  of  this  court  for  the  pur- 
poses of  trying  this  cause." 

Section  11  of  article  5  of  our  state  Con- 
stitution, In  so  far  as  It  relates  to  district 
judges.  Is  as  follows:  "When  a  judge  of  the 
district  court  Is  disqualified  by  any  of  the 
causes  above  stated,  the  parties  may,  by  con- 
sent, appoint  a  proper  person  to  try  said 
case,  or  upon  their  falling  to  do  so  a  com- 
petent person  may  be  appointed  to  try  the 
same  In  the  county  where  it  Is  pending.  In 
such  manner  as  may  be  prescribed  by  law. 
And  the  district  judges  may  exchange  dis- 
tricts, or  hold  courts  for  each  other  when 
they  may  deem  It  expedient  and  shall  do  so 
when  required  by  law."  It  will  be  seen  from 
this  provision  of  the  Constitution  that  par- 
ties have  a  constitutional  right  to  agree  up- 
on a  special  judge  without  any  legislation  in 
reference  to  the  matter.  This  was  decided 
in  the  case  of  Parker  County  v.  Jackson,  5 
Tex.  Civ.  App.  37,  23  S.  W.  924. 

Article  1069  of  onr  Revised  Statutes  of 
1895  Is  as  follows:  "Whenever  any  case  or 
cases  are  called  or  pending  in  which  the  dis- 
trict judge  or  the  special  judge  chosen  is  dis- 
qualified from  trying  the  same,  no  change 
of  venue  shall  be  made  necessary  thereby; 
but  the  parties  or  their  counsel  shall  have 
the  right  to  select  and  agree  upon  an  attor- 
ney of  the  court  for  the  trial  thereof,  and 
if  the  parties  or  their  attorneys  shall  fall 
to  select  or  agree  uiwn  an  attorney  for  the 
trial  of  such  case,  at  or  before  the  time  it 
is  called  for  trial,  or  If  the  trial  of  the  case 
Is  pending,  and  the  district  judge  should  t)e- 
come  unable  to  act  or  Is  absent,  and  a  special 
judge  is  selected  who  Is  disqualified  to  pro- 
ceed with  the  trial,  and  the  parties  fall  to 
select  a  special  judge  at  once  who  is  quali- 
fied, it  shall  be  the  duty  of  the  district  judge 
or  special  judge  presiding  to  certify  the  fact 
Immediately  to  the  Governor  by  mall,  tele- 
g:ram  or  otherwise,  whereupon  the  Governor 
shall  appoint  a  special  judge  not  so  disquali- 
fied to  try  the  same.  The  evidence  of  such 
appointment  may  be  transmitted  by  telegram 
or  otherwise.  The  special  judge  so  appoint- 
ed shall  qualify  and  proceed  to  the  trial  or 
disposition  of  such  case  Immediately,  if  the 
trial  is  pending,  otherwise,  when  called  or 
reached,  as  in  other  cases."  Article  1070  of 
the  same  chapter  provides:  "Whenever  a 
special  judge  is  agreed  upon  by  the  parties 
or  is  appointed  by  the  Governor  for  the  trial 
of  any  particular  cause,  as  above  provided, 
the  clerk  shall  enter  In  the  minutes  of  the 
court  as  a  part  of  the  proceedings  in  such 
cause  a  record  showing :    (1)  That  the  Judge 
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of  the  court  was  dlsquallfled  to  try  the 
canse;  and  (2)  that  such  special  judge  (nam- 
ing htm)  was,  by  consent,  agreed  upon  by 
the  parties  to  try  the  cause;  or  (3)  that  the 
parties  haying  failed  to  agree  npon  a  proper 
person  to  try  the  cause,  and  the  Judge  of 
the  court  having  certified  that  fact  to  the 
Governor,  he  had  appointed  such  special  Judge 
(naming  him)  to  try  the  cause ;  and  (4)  that 
the  oath  prescribed  by  law  had  been  duly  ad- 
ministered to  such  special  Judge."  Under 
the  above  and  foregoing  articles,  the  parties 
having  failed  to  agree  upon  a  special  Judge, 
It  was  the  duty  and  the  right  of  the  Gov- 
ernor of  this  state  to  appoint  Hon.  Walter 
S.  Lemmon  special  Judge  of  said  court  to  try 
said  case. 

Appellant  insists  that  the  act  of  the  Leg- 
islature, approved  June  19,  1S97  (Acts  25th 
Leg.  Sp.  Sess.  p.  30,  c.  12),  in  terms  repealed 
articles  1069  and  1070,  above  quoted,  and  that 
under  the  law  ns  it  now  exists  such  power  of 
appointment  no  longer  exists.  The  law  In 
question  is,  as  follows: 

"Section  1.  Be  It  enacted  by  the  Legisla- 
ture of  the  state  of  Texas:  That  articles 
1069  and  1070  of  the  Revised  Civil  Statutes 
of  the  state  of  Texas  be  so  amended  as  to 
hereafter  read  as  follows: 

"Art  1069.  Whenever  any  case  or  cases, 
dvll  or  criminal,  are  pending  in  which  the 
district  Judge  is  disqualified  from  trying  the 
same,  no  change  of  venue  shall  be  made  nec- 
essary thereby ;  but  the  Judge  presiding  shall 
immediately  certify  that  fact  to  the  Governor, 
whereupon  the  Governor  shall  designate  some 
district  Judge  in  an  adjoining  district  to  ex- 
diange  and  try  such  case  or  cases,  and  the 
Governor  shall  also  notify  both  of  said 
judges  of  such  order,  and  it  shall  be  the  duty 
of  said  Judges  to  exchange  districts  for  the 
purpose  of  disposing  of  such  case  or  cases, 
and  in  case  of  sickness  or  other  reasons  ren- 
dering It  impossible  to  exchange,  then  the 
parties  or  their  counsel  shall  have  the  right 
to  select  or  agree  upon  an  attorney  of  the 
court  for  the  trial  thereof. 

"Art.  1070.  Whenever  a  special  Judge  Is 
agreed  upon  by  the  parties  for  the  trial  of 
any  particular  cause,  as  above  provided,  the 
clerk  shall  enter  In  the  minutes  of  the  court, 
as  a  part  of  the  proceedings  In  such  cause,  a 
record  showing:  (1)  That  the  Judge  of  the 
court  was  disqualified  to  try  the  cause ;  and 
(2)  that  such  special  Judge  (naming  blm)  was 
bji  consent  agreed  upon  by  the  parties  to  try 
the  cause;  and  (3)  that  the  oath  prescribed 
by  law  bad  been  duly  administered  to  such 
special  Judge. 

"Sec.  2.  That  all  laws  and  parts  of  laws 
In  conflict  with  this  act  be  and  the  same  are 
hereby  repealed. 

"Sec.  8.  The  fact  that  under  the  present 
law  there  Is  a  heavy  annual  expense  entailed 
upon  the  state  for  the  payment  of  special 
Judges  which  could  be  avoided  by  the  regular 
district  Judges  exchanging  districts,  creates 


an  emergency  and  an  Imperative  public  neces- 
sity requiring  that  the  constitutional  rule 
requiring  all  bills  to  be  read  on  three  several 
days  be  suspended,  and  that  this  act  take  ef- 
fect and  be  In  force  from  and  after  Its  pas- 
sage, and  It  Is  so  enacted." 

There  can  be  no  cavil  over  the  question,  as 
appellant  insists  that,  if  the  last  cited  act  is 
constitutional,  it  repeals  the  pre-existing  law 
and  deprives  the  Governor  of  this  state  of 
the  power  to  appoint  a  district  Judge  In  the 
manner  and  form  as  was  done  above;  but 
we  bold  said  act  unconstitutional  In  that,  by 
the  terms  and  conditions  of  said  act  of  1897, 
the  parties  are  deprived  of  the  right  to  agree 
upon  a  special  Judge.  The  reason  for  stating 
that  said  act  is  unconstitutional,  which  must 
always  be  done  with  great  deference  to  the 
constitutional  right  of  the  Legislature  to  con- 
strue the  Constitution  as  well  as  the  courts,  Is 
this:  The  act  of  1897  deprives  litigants  of 
the  right  to  agree  upon  a  special  Judge  to  try 
their  cases,  which  right  is  circumvented  and 
destroyed  by  the  statute  In  providing  for  an 
exchange  of  Judges  in  lieu  of  the  agreement. 
It  Is  true  that  article  1070  of  the  act  pro- 
vides that  litigants  can  agree  on  a  Judge; 
but  this  right  Is  subordinated  to  and  may  be 
dependent  upon  another  condition  in  the  stat- 
ute, to  wit:  The  exchange  of  benches  by  the 
designation  through  the  Governor  of  a  Judge 
of  an  adjoining  district  to  try  the  case.  U 
the  Governor  has  the  constitutional  right  to 
designate  another  Judge  to  try  the  case,  then 
be  thereby  becomes  empowered  with  the  right 
to  destroy  the  constitutional  privilege  of  liti- 
gants to  agree  upon  a  Judge.  The  last-cited 
article  says  that  the  reason  for  this  legisla- 
tion Is  that  there  is  a  heavy  annual  expense 
entailed  upon  the  estate  for  the  payment  of 
special  Judges  which  could  be  avoided  by  the 
regular  district  Judges  exchanging  districts, 
and  this  fact  creates  an  Imperative  necessi- 
ty requiring  that  the  constltntlonal  rule  be 
suspended  which  requires  bills  to  be  read  on 
three  several  days.  This  enforces  the  Idea 
that  the  Legislature  intended,  and  it  was  Its 
direct  purpose,  to  repeal  or  abrogate  as  near 
as  they  could  the  constitutional  right  of  liti- 
gants to  agree  upon  a  special  judge.  This  be- 
ing true,  this  clause  of  the  statute  is  clearly 
unconstitutional ;  that  Is,  the  clause  author- 
izing the  substitution  of  a  Judge  of  an  ad- 
joining district  In  lieu  of  a  Judge  agreed  upon 
by  the  parties.  There  can  be  no  cavil,  we 
take  It,  as  stated  repeatedly,  over  the  consti- 
tutional right  of  parties  to  agree  upon  a  Judge, 
and  this  article— that  Is,  article  1069  of  the 
act  of  1897 — deprives  litigants  of  their  con- 
stitutional right.  This  being  true,  can  the 
latter  clause  of  the  act  remain,  or  can  other 
provisions  of  the  act  remain?  We  say  not. 
since  It  is  a  well-known  rule  very  aptly  stated 
by  Black  in  his  work  on  Constitutional  Law, 
p.  65,  as  follows:  "But  when  the  parts  of  a 
statute  are  so  mutually  connected  and  de- 
pendent, as  conditions,  considerations,  or  corn- 
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pensatioDB  for  each  other,  as  to  warrant  a  be- 
lief that  the  Legislature  Intended  them  as  a 
whole,  and  that.  If  all  could  not  be  carried 
Into  effect,  the  Legislature  would  not  pass  the 
residue  Independently,  If  some  parts  are  un- 
constitutional and  Told,  all  the  provisions 
which  are  thus  dependent  conditional  or  con- 
nected must  fall  with  them;  but  If  the  pur- 
pose of  the  statute  Is  to  accomplish  a  single 
object  only,  and  some  of  Its  provisions  are 
void,  the  whole  must  fall,  unless  sufflcient  re- 
mains to  effect  the  object  without  the  aid  of 
the  Invalid  portion.  And  If  the  unconstitu- 
tional clause  cannot  be  rejected  without  caus- 
ing the  statute  to  enact  what  the  Legislature 
never  Intended,  the  whole  statute  must  be  ad- 
Judged  Invalid."  See,  also,  Cooley  on  Consti- 
tutional Limitations.  (6th  Ed.)  p.  211 ;  Black 
on  Construction  of  Statutes,  p.  96. 

In  the  case  of  Texas  &  Pacific  Railway 
Company  v.  Mahaffey,  98  Tex.  392,  84  S.  W. 
646,  the  Supreme  Court  of  this  state.  In  pass- 
ing upon  a  similar  question  and  laying  down 
a  similar  rule  of  statutory  construction,  used 
the  following  language:  "It  seems  to  us  that 
the  main  purpose  of  the  act  was  to  prohibit 
dealing  In  railroad  tickets,  which  had  been 
Issued  to  travelers,  and  which  for  any  rea- 
son remained,  either  In  whole  or  In  part,  an 
ontstandlng  obligation  of  a  railroad  company 
to  carry  a  passenger.  The  scheme  was  to  ac- 
complish this  object,  and  at  the  same  time  to 
avoid  doing  an  injury  to  the  holders  of  such 
tickets  by  requiring  the  railroad  companies 
to  redeem  them.  Therefore  by  section  5 
(Acts  23d  Leg.  1898,  p.  97.  c.  73)  It  was  made 
the  duty  of  the  companies  to  redeem  such 
tickets,  and  a  penalty  was  provided  for  their 
failure  to  do  so.  For  this  reason  we  are  of 
tbe  opinion  that  the  propriety  of  requiring 
the  railroad  companies  to  redeem  unused 
tickets  grew  out  of  the  provision  which  pro- 
hibited the  sale  of  such  tickets,  and  that  tmt 
for  the  enactment  of  section  3  section  5 
would  not  have  been  passed.  Therefore  the 
two  sections  must  fall  together."  Another 
portion  of  the  opinion  recites  the  fact  tliat 
In  the  case  of  Jannln  v.  State,  42  Tex.  Cr. 
R.  631.  51  S.  W.  1126,  62  S.  W.  419,  96  Am. 
St.  Rep.  821,  our  Court  of  Criminal  Appeals 
has  lield  that  section  3,  providing  a  penalty 
for  tbe  sale  of  a  certain  class  of  tickets,  was 
nnoonstltutional. 

Of  course  there  could  be  no  serious  con- 
tention, under  the  well-settled  authorities  of 
this  court,  as  well  as  the  Supreme  Court, 
that  the  Judge  who  tried  this  case  could  not 
be  a  de  facto  Judge.  This  has  been  settled 
by  too  many  authorities  and  too  numerous 
to  mention.  If  his  appointment  was  void, 
then  he  had  no  authority  whatever  to  try 
this  case;  but  we  hold  that  he  was  a  de 
jure  Judge  appointed  under  authority  of  an 
act  of  the  Legislature  of  1895,  above  cited 
In  this  opinion,  and  that  he  had  a  constitu- 
tional and  statutory  right  to  appoint  him, 
and  that  his  appointment  In  all  things  was 


formal.  So  believing,  we  think  appellant's 
contention  is  incorrect,  and  that  the  act  of 
the  Legislature  last  cited,  containing  other 
provisions  than  the  one  here  under  consid- 
eration, are  also  Invalid,  Including  the  one 
under  consideration,  for  the  reason  that  the 
act  as  an  entirety  cannot  stand,  since  the 
Legislature  would  not  have  passed  that  part 
of  the  act  here  declared  unconstitutional  if 
they  had  known  same  was  such,  since  the 
purpose  of  passing  the  law  was  to  save  ex- 
pense. Most  of  the  expense  Incident  to  spe- 
cial Judges  are  those  appointed  or  agreed 
on  by  the  parties.  This  act  eliminates  the 
constitutional  right  to  agree,  and  to  that  ex- 
tent alone  would  save  expense,  so,  no  econo- 
my being  obtained  by  other  provisions  of 
the  statute  In  view  of  tbe  fact  that  the  clause 
here  under  consideration  Is  declared  uncon- 
stitutional, we  must  presume  that  the  Liegls- 
lature  would  not  have  passed  the  rest  of  tha 
act  if  they  bad  known  the  provisions  here 
were  unconstitutional.  We  do  not  feel  dis- 
posed to  treat  the  matter  further,  but  hold 
that  the  act  of  1897,  auhorlzing  district  Judg- 
es to  be  designated  to  bold  court  In  adjoin- 
ing districts,  thereby  depriving  parties  of 
the  right  to  agree,  is  unconstitutional  and 
void,  and  that  tbe  otho*  provisions  of  the 
act  of  1897  are  equally  so  for  the  reasons 
above  stated. 

Appellant's  second  assignment  of  error 
complains  that  the  court  erred  In  overruling 
appellant's  motion  to  quash  the  special  ven- 
ire herein  on  the  ground  that  Act  90th  Leg. 
1007,  p.  269,  c.  1S9,  authorizing  the  drawing 
of  a  Jury  under  what  is  known  as  the  "Jury 
wheel  law"  is  unconstitutional  and  void. 
This  question  has  been  passed  upon  by  this 
court  and  held  adversely  to  appellant's  con- 
tention In  the  cases  of  Smith  v.  State  (Tex. 
Cr.  App.)  113  S.  W.  289,  Brown  v.  State  (Tex. 
Cr.  App.)  112  S.  W.  80,  and  Waters  v.  State 
(Tex.  Cr.  App.)  114  S.  W.  628. 

Appellant  insists  that  the  court  erred  In 
refusing  to  grant  him  a  new  trial  on  accoxmt 
of  the  misconduct  of  tbe  Jury,  In  that  the 
Jury  discussed  the  final  results  of  the  trial 
of  Holly  Vann,  appellant's  codefendant  Tha 
Juror  Vineyard  testified  as  follows:  "The 
Jury  retired  to  consider  the  case  under  the 
charge  of  the  court  on  Wednesday  afternoon, 
about  3  o'clock,  and  arrived  at  a  verdict 
about  8:30  or  9  o'clock  Friday  morning. 
During  the  time  the  Jury  were  deliberating 
on  the  case,  and  before  a  verdict  was  reach- 
ed, some  member  of  tbe  Jury,  I  think  Mr. 
Laird,  but  won't  be  sure,  said  that  Holly 
Vann  had  been  hung  for  this  same  offense, 
and  that  the  evidence  showed  that  tbe  defend- 
ant was  as  guilty  as  Vann  was.  Some  time 
during  that  time  the  Jury  were  deliberating, 
and  before  the  verdict  was  reacbed  some  of 
tbe  Jury,  I  don't  remember  who,  said  this 
was  the  fourth  trial  of  this  case,  that  It  had 
been  tried  three  times,  and  that  he  had  re- 
ceived the  death  penalty  each  time.  I  don't 
remember  who  said  it.    I  never  heard  any- 
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thing  said  about  the  failure  of  the  defend- 
ant to  testify  nor  about  his  former  character 
or  career." 

Whereupon,  on  this  Issue  being  Joined,  A. 
S.  Baskett  was  sworn  for  the  state  and  tes- 
tified: "I  thinlc  I  examined  each  juror  as 
to  whether  he  heard  of  the  result  of  the 
Holly  Vann  case,  and  of  this  case  on  any 
former  trial.  My  recollection  is  that  some  of 
them  had  heard  of  both;  but  a  number  had 
heard  of  neither.  The  juror  Williams  had 
not  heard  of  either.  The  juror  Sturgess  bad 
heard  of  the  result  of  the  Vann  case;  but 
my  recollection  is  he  had  not  heard  of  the 
result  of  this  case.  Each  one  that  was  taken 
that  had  heard  of  either  one  swore  that  that 
would  not  influence  them  in  arriving  at  a 
verdict  in  this  case.  That  they  could  try 
the  defendant  according  to  the  evidence  and 
charge  of  the  court  as  fairly  as  If  they  had 
not  heard  of  it"  Mr.  Baskett  was  attorney 
for  appellant  upon  the  trial  of  the  case  as 
well  as  in  this  court. 

E.  A.  Sturgess,  being  sworn  for  the  state, 
testified :  "I  sat  on  the  jury  in  the  Burrell 
Oates  case  in  this  court  in  October.  I  was 
elected  foreman  of  that  jury.  When  I  was 
taken  I  had  heard  of  the  result  of  the  Holly 
Vann  case  and  the  result  of  this  case  on  the 
former  trials.  I  told  the  attorneys  and  court 
so  at  the  time.  The  jury  went  out  with  the 
charge  of  the  court  one  afternoon,  about  3 
o'clock.  They  elected  me  foreman.  We  then 
took  a  ballot  on  guilty  or  not  guilty.  The  first 
ballot  which  was  taken  the  first  evening  was 
twelve  for  guilty.  Then  we  voted  on  the 
punishment  There  were  nine  for  the  death 
penalty  and  three  for  life  sentence.  I  was 
one  of  the  three  for  life  sentence.  The  other 
two  were  Burkhead  and  Christenson.  We 
took  several  ballots  that  evening  without 
any  change.  The  next  morning  Mr.  Burk- 
head and  Mr.  Christenson  went  over  to  the 
death  penalty.  We  stood  then  eleven  for  the 
death  penalty  and  one  for  life.  We  stood 
that  way  all  that  day  and  until  the  follow- 
ing morning,  when  I  agreed  to  the  death 
penalty.  Yes,  I  heard  the  result  of  this  case 
on  the  former  trials  discussed  in  the  jury 
room  by  several  of  the  jurors,  but  I  don't  re- 
member the  names  of  but  one.  I  remember 
his  name  because  he  spoke  of  it  five  or  six 
times.  That  was  after  Mr.  Burkhead  and 
Mr.  Christenson  had  gone  over  to  the  death 
penalty.  It  occurred  on  the  second  day. 
It  was  before  I  agreed  to  the  death  penalty. 
When  it  was  spoken  of  I  told  them  it  had 
nothing  to  do  with  this  case.  It  did  not  In- 
fluence me  in  my  verdict.  I  made  up  my 
verdict  from  the  law  and  the  evidence.  Ev- 
ery time  It  was  mentioned  I  told  them  it 
had  nothing  to  do  with  this  case,  and  that 
I  was  foreman  of  that  room,  and  they  must 
not  discuss  it.  The  result  of  the  Vann  case 
was  also  mentioned  by  the  same  juror.  That 
was  while  the  jury  stood  eleven  to  one. 
That  did  not  Influence  me."  Cross-examin- 
ed by  the  defendant  Sturgess  testified :    'That 


Juror  who  spoke  of  the  former  verdicts  In 
this  case  so  often  was  Mr.  Lialrd.  I  hate  to 
tell  it  but  if  I  have  to  I  will.  All  the  re- 
marks were  made  to  me.  I  was  the  only- 
one  of  them  that  was  standing  for  a  life 
sentence.  As  soon  as  I  came  over  to  the 
death  penalty  we  returned  the  verdict  That 
was  Friday  morning  about  9  o'clock.  That 
Juror  said  the  defendant  had  already  been 
tried  three  times  and  had  received  the  death 
penalty  each  time.  I  told  him  it  did  not 
make  any  dlfTerence  how  many  times  he  had 
been  tried,  that  had  nothing  to  do  with  this 
trial.  He  said  47  men  had  said  he  ought  to 
be  hung  and  1  was  saying  he  ought  to  be 
sent  to  the  penitentiary;  that  I  was  putting 
my  judgment  against  47.  I  told  him  it  made 
no  difference  if  99  said  he  ought  to  be  huns; 
that  had  nothing  to  do  with  it  He  kept  on, 
and  finally  threw  some  sort  of  a  slur  at  me, 
and  we  liked  to  have  had  a  circumstance 
there  in  the  jury  room.  I  told  him  it  had 
nothing  to  do  with  this  case;  that  he  must 
not  be  slurring  at  me.  I  would  not  stand  It ; 
that  I  was  foreman  of  that  room,  and  they 
must  not  discuss  that  matter  any  more.  I 
never  heard  it  mentioned  any  more.  That 
was  on  Thursday.  Yes,  I  heard  this  same 
man  Laird  speak  of  the  result  of  the  Yann 
case.  He  said  there  in  the  jury  room  while 
we  were  considering  of  our  verdict  that  Hol- 
ly Vann  had  been  hung  for  this  same  thing, 
and  what  would  the  people  of  DaUas  county 
think  of  us  if  we  should  send  the  negro  to 
the  penitentiary  after  the  white  man  had 
been  hung.  That  happened  before  I  agreed 
to  the  death  verdict  That  was  on  Thurs- 
day, but  after  Burkhead  and  Christenson 
had  agreed  to  the  death  verdict  That  was 
spoken  to  me.  I  heard  Mr.  Williams,  one  of 
the  jurors,  say:  'I  wish  the  defendant  had 
gone  on  the  stand  and  testified.  He  might 
have  cleared  up  some  circumstances.'  That 
was  all  that  I  heard  said  about  the  failiue 
of  the  defendant  to  testify.  This  all  occur- 
red In  the  Jury  room  while  we  were  delib- 
erating on  our  verdict  and  before  we  reach- 
ed a  verdict  I  never  heard  anything  said 
about  the  former  life  or  cliaracter  of  the 
defendant" 

This  is  all  the  testimony  that  was  intro- 
duced on  the  trial  of  this  issue.  It  appears 
from  the  foregoing  statement  that  the  fore- 
man of  the  jury  held  out  for  quite  a  while 
tot  life  sentence.  He  further  states  in  his 
testimony  that  he  knew  of  the  previous  ver- 
dicts, and  80  stated  at  the  time  he  was  taken 
on  the  jury.  We  do  not  think,  in  the  light  of 
this  statement  and  the  balance  of  the  testi- 
mony above  detailed,  there  was  any  such, 
comment  upon  either  the  failure  of  the  de- 
fendant to  testify,  or  the  existence  of  pre- 
vious verdicts,  as  will  authorize  us  to  re- 
verse this  case.  We  have  several  times  held 
lately  that  bare  allusions  to  these  matters 
will  not  operate  a  reversal  of  the  case.  We 
do  not  believe  there  was  anything  here  stat- 
ed that  would  Justify  us  in  so  doing.    See 
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Amwine  t.  State  (decided  at  the  recent  Ty- 
ler term)  114  8.  W.  706. 

The  only  remaining  question  tor  our  con- 
sideration Is  the  sufficiency  of  the  evidence. 
To  our  minds  It  In  all  respects  measures  np 
to  the  requirements  of  the  law  for  the  in- 
fliction of  the  death  penalty.  That  appel- 
lant. In  company  with  Holly  Vann,  murder- 
ed the  deceased,  Sol  Aranoff,  the  evidence 
excludes  every  reasonable  doubt  of.  That 
they  murdered  Sol  Aranoft  in  order  to  secure 
his  money  \a  also  beyond  cavil.  The  Jury 
have  seen  fit  four  several  times  to  inflict 
upon  appellant  the  death  penalty,  and  we  be- 
lieve his  conduct  and  the  circumstances  sur- 
rounding it,  and  the  mode,  animus,  and  pur- 
pose actuating  him  at  the  time  of  the  com- 
mission of  this  otTense,  clearly  Justify  the 
Jury  in  their  verdict. 

The  Judgment  is  in  all  things  affirmed. 

BAMSEY,  J.  (dissenting).  The  majority 
of  the  court  having  determined  that  the  Oov- 
emor  is  authorized,  under  the  law,  to  appoint 
a  special  Judge,  I  agree  to  the  disposition 
made  of  the  case.  My  own  opinion  is  that 
the  Governor  is  not  authorized  in  any  case 
to  appoint  a  special  district  Judge.  I  will  at 
some  convenient  time  write  my  views  on 
this  question. 

DAVIDSON,  P.  J.  (dissenting).  I  concur 
in  the  disposition  made  of  the  question  in 
regard  to  the  appointment  of  a  special  Judge, 
bdlevlng  the  law  relied  upon  by  appellant  to 
be  unconstitutional,  and  therefore  the  Gov- 
ernor had  a  right  to  appoint,  as  he  did,  the 
special  Judge  in  this  case.  In  regard  to  the 
jury  law  question  suggested  for  revision,  I 
have  heretofore  expressed  my  views  in  a  dis- 
senting opinion  in  the  case  of  Bob  Smith  v. 
State,  113  S.  W.  289,  and  think  my  position 
on  that  question  sufficiently  explicit 

I  cannot  agree  with  my  Brethren  in  re- 
gard to  the  matters  suggested  in  the  motion 
for  a  new  trial  as  to  the  misconduct  of  the 
Jury,  and  matters  discussed  by  them  during 
their  retirement,  and  think  they  are  of  such 
material  character  as  should  have  required 
the  district  Judge  to  grant  a  new  trial,  and, 
upon  his  failure  to  do  so,  this  court  should 
reverse  the  Judgment  See  Lankster  v.  State, 
43  Tex.  Gr.  B.  298,  65  S.  W.  373;  Hughes 
y.  State,  44  Tex.  Or.  B.  296,  70  8.  W.  746; 
Bom  v.  State,  50  Tex.  Gr.  B.  404,  97  S.  W. 
822;  Gasey  v.  State,  51  Tex.  Or.  B.  433,  102 
S.  W.  725 ;  Morawltz  v.  State,  49  Tex.  Gr.  B. 
366,  91  8.  W.  227;  Tutt  v.  State,  49  Tex.  Gr. 
B.  202,  91  8.  W.  584;  Terry  v.  State  (Tex.  Gr. 
App.)  88  S.  W.  986;  Tate  v.  State,  38  Tex. 
Or.  B.  261,  42  S.  W.  695;  Gann  v.  State  (Tex. 
Cr.  App.)  60  S.  W.  897;  Blocker  v.  State 
(Tex.  Gr.  App.)  61  &  W.  891;  Darter  v.  State, 
88  Tex.  Gr.  B.  47,  44  &  W.  850.  In  the  case 
of  Horn  V.  State,  supra,  before  the  Jury  had 
agreed  on  the  penalty  to  be  assessed  against 
appellant — that  is,  the  number  of  years — the 
conviction  of  his  codefendant,  Jack  £]arly. 


was  discussed.  Barly  had  be^  preivlouAy 
convicted  in  a  separate  case  for  the  same  of- 
fense and  had  been  given  15  years,  and  the 
matter  of  his  punishment  was  discussed  in 
the  Jury  room,  and  this  was  assigned  as  er- 
ror. After  such  discussion  they  agreed  on 
the  punishment  and  assessed  it  at  30  years' 
confinement  in  the  penitentiary.  This  lan- 
guage is  found  in  the  oplHlon:  "We  do  not 
believe  that  what  occurred  can  be  considered 
as  a  bare  reference  to  the  matter,  but  was 
more  than  this.  Evidently  it  suggests  that 
the  Juror  or  Jurors  who  may  have  used  this 
argument  must  have  had  some  prejudice 
against  appellant ;  otherwise  they  would  not 
have  referred  to  it  It  might  not  have  dis- 
qualified a  Juror  who  knew  this  fact;  but 
if  a  Juror  not  only  knew  the  fact,  but  used 
it,  this  occurs  to  us  shows  he  was  Infiuenced 
thereby  himself  and  resorted  to  it  for  the 
purpose  of  influencing  others.  Appellant's 
contention  here  is  supported  by  an  unbroken 
line  of  authorities  in  this  state  and  Is  of  it- 
self sufficient  to  reverse  this  cause."  Judge 
Henderson  wrote  the  opinion.  In  Hughes  v. 
State,  43  Tex.  Cr.  B.  511,  67  S.  W.  104,  this 
language  is  found:  "This  misconduct  is  so 
reprehensible,  and  Is  so  fraught  with  prob- 
able injury  to  the  rights  of  appellant,  that 
we  cannot  say  that  it  was  not  calculated  to 
injure  his  rights.  Instead  of  a  fair  and  im- 
partial Judgment  by  the  Jury  upon  the  facts 
and  conclusion  from  those  facts  as  to  the 
punishment  that  the  law  authorized  to  be 
meted  out  to  appellant,  we  have  a  verdict 
predicated  probably  upon  the  supposed  ac- 
tion, in  part  at  least  of  a  former  Jury.  This 
is  not  a  fair  trial  under  the  laws  of  this 
state,  nor  is  It  a  deduction  from  the  evi- 
dence. We  cannot  permit  such  a  verdict  to 
stand."  In  the  case  of  Hughes  v.  State,  44 
Tex.  Cr.  B.  296,  70  S.  W.  746,  the  court 
uses  this  language:  "The  statute  is  impera- 
tive and  must  be  followed,  which  says  that 
the  Jury  shall  not  discuss  or  use  the  fact  of 
previous  conviction  as  a  predicate  or  prob- 
able predicate  for  their  verdict  It  is  true, 
as  indicated  by  the  court,  that  each  of  the 
Jurors  stated  that  the  discussion  of  the  Den- 
ton county  verdicts  did  not  influence  their 
action  in  flnding  the  verdict  This  is  a  con- 
clusion so  wrought  with  speculation  and  ca- 
price that  we  cannot  make  it  the  basis  of 
holding  appellant  was  accorded  a  fair  and 
impartial  trial."  Judge  Brooks  delivered  the 
opinion  in  both  of  the  cases  of  Hughes  v. 
State,  supra.  They  are  in  accord  with  the 
writer's  views  and  enunciate  the  correct  doc- 
trine. In  the  case  of  Lankster  v.  State,  su- 
pra, there  had  been  two  former  trials  and 
convictions.  The  Jury  after  their  retirement, 
after  agreeing  upon  a  verdict  of  guilty,  but 
before  assessing  the  punishment,  discussed 
the  previous  convictions  and  punishment 
The  court  held  the  Jury  were  guilty  of  mis- 
conduct and  the  bare  fact  that  this  miscon- 
duct was  of  a  character  calculated  to  Injuri- 
ously attect  defendant  constituted  reversible 
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error,  and  the  Judgment  for  this  reason  alone 
was  reversed. 

The.  statement  In  the  opinion  as  to  what 
occurred  In  the  jury  room  Is  taken  as  a  ba- 
sis for  my  dissent,  and  as  baring  fairly  and 
correctly  stated  the  conduct  of  the  Jury  dur- 
ing their  retirement.  It  will  be  observed 
from  that  statement  that  not  only  the  prior 
convictions  of  appellant  were  discussed  and 
urged  as  a  reason  why  he  should  not  be  ac- 
quitted, but  It  was  further  stated  and  urged 
as  a  reason  why  the  conviction  for  death 
penalty  should  obtain  that  a  white  man,  Hol- 
ly Vann,  had  been  previously  convicted  and 
hung  for  the  same  offense,  and  that  this  ap- 
pellant bad  had  three  death  penalties  prior 
to  this  assessed  against  htm  for  this  offense, 
and  In  this  connection  the  pungent  question 
was  asked :  "What  would  the  people  of  Dal- 
las county  think  of  this  jury  If  they  were  to 
send  a  negro  to  the  penitentiary  for  the 
same  offense  for  which  a  white  man  had 
been  hung?"  Then  it  is  patent  that  the  prevl- 
008  conviction  of  Vann  was  mentioned  and 
urged,  previous  convictions  of  appellant  were 
used,  the  fact  that  he  was  a  negro  and  Vann 
was  a  white  man  emphasized,  the  probable 
censure  of  the  people  of  Dallas  of  the  jury 
if  they  should  fall  to  hang  this  negro  was 
pleaded,  and  to  such  an  extent  that  It  almost 
reached  the  point  of  a  personal  difficulty  be- 
tween the  juror  Sturgess  and  some  other 
member  of  the  Jury.  That  the  juror  may 
under  such  circumstances  say  that  he  Is  not 
Influenced  does  not  necessarily  control  this 
matter,  but  may  In  fact  tend  to  show  prej- 
udice as  was  stated  in  some  of  the  opinions 
above  quoted.  Nor  was  this  all.  Before  the 
verdict  was  reached,  one  of  the  jurors  ex- 
pressed the  wish,  or  stated,  in  substance, 
that  he  wished  the  appellant  had  taken  the 
stand;  that  had  he  done  so  he  might  have 
explained  a  lot  of  matters  occurring  at  the 
homicide.  This  was  not  merely  a  bare  al- 
lusion to  the  fact  that  appellant  did  not  tes- 
tify. It  was  more  than  that  There  were 
things  in  the  mind  of  the  juror  that  needed 
explanation,  and  tbe  appellant  failed  to  take 
the  stand  to  explain  those  in  accordance  with 
the  wish  of  the  juror.  They  were  evidently 
not  explained,  and  appellant  was  held  re- 
sponsible to  the  limit  of  the  law.  To  the 
mind  of  the  writer  this  conduct  was  of  such 
character  that  tbe  Judgment  ought  to  be  re- 
versed. In  fact.  It  Is  seldom  the  case  that 
such  conduct  occurs  In  the  jury  room. 

Without  going  further  Into  a  discussion  of 
these  matters,  I  suggest  briefly  the  above 
reasons  for  my  dissent,  and  respectfully  non- 
concur, and  rely  In  part  upon  the  authorities 
above  cited,  though  quite  a  number  more 
might  be  added, 

On  Rehearing. 

RAMSEY,  J.  This  case  has  been  pending 
In  the  courts  for  many  years  and  has  attract- 
ed wide  notoriety.  The  appellant  has  four 
times  received  in  the  trial  court  the  death 


penalty,  and  his  case  has  already  been  three 
times  reversed  by  this  court  With  the  otb- 
er  reversals  I  have  personally  nothing  to  do, 
since  they  all  occurred  before  I  had  the  honor 
to  sit  as  a  member  of  this  court  I  am  by 
law,  however,  charged  with  the  responsibility 
for  the  result  of  this  appeal.  I  am  clear  and 
Arm  In  my  belief  that  the  Governor  lias  no 
authority  to  appoint  a  special  district  Judge 
In  this  state  anywhere  or  under  any  circum- 
stances. It  Is,  of  course,  greatly  to  be  re- 
gretted that  we  should  he  compelled  so  to  de- 
cide. The  Governor  Is  by  law  charged  with 
the  enforcement  of  the  law.  He  is,  as  we 
know,  a  lawyer  of  large  experience  and  rec- 
ognized distinction.  In  addition.  In  this 
case,  we  are  advised  that  he  has  acted  on  the 
written  opinion  of  the  Attorney  General.  If 
therefore  we  could  set  aside  our  own  re- 
sponsibility and  place  our  decision  on  tbe  au- 
thority of  these  officers,  our  decision  were  an 
easy  matter;  but  by  law  we  must  pass  on 
and  decide  questions  raised  on  the  appeal  of 
criminal  cases.  It  Is  a  responsibility  we  can- 
not share  with  another.  It  Is  ours,  and  we 
must  recognize  and  discharge  It,  although  our 
decision  conflicts  with  the  opinions  of  others 
whose  Judgment  Is  entitled  to  respect,  and  al- 
though It  results  In  the  reversal  of  a  Judg- 
ment of  conviction  the  fourth,  or  even  the 
forty-fourth,  time.  If  the  tribunal  which  con- 
demned this  man  to  die  was  not  presided  over 
by  a  district  Judge  duly  chosen  and  selected 
according  to  law.  It  had  no  more  legal  right 
to  take  his  life,  guilty  or  innocent  than  a 
mob  at  night.  There  can  be  no  court  in  a 
legal  sense,  without  a  judge,  and  there  can 
be  no  judge  except  as  he  may  be  elected  and 
chosen  under  the  Constitution  and  agreeably 
to  law.  It  therefore  results  that  however 
eminent  In  learning  and  however  fair  In  fact 
may  be  the  person  who  presides  over  the  tri- 
al, unless  he  Is  In  a  legal  sense  a  district 
judge  the  gathering  masquerading  as  a  court 
becomes  of  no  higher  dignity  than  the  same 
number  of  respectable  gentlemen  gathered  by 
chance  on  the  street  corner. 

It  is  conceded  In  the  original  opinion  filed 
In  the  case  that.  If  the  act  of  the  Legislature 
approved  June  19,  1897  (Acts  25th  Leg.  Sp. 
Sess.  p.  39,  c.  12),  Is  constitutional,  there  ex- 
ists In  this  state  no  authority  In  the  Governor 
to  appoint  a  special  judge.  There  can  be  no 
doubt  of  the  correctness  of  that  position. 
This  act  repeals  articles  1069  and  1070  of  the 
Revised  Statutes,  which  had  given  the  au- 
thority to  make  such  appointment  The  act 
of  1897,  denying  In  express  terms  the  authori- 
ty to  make  such  appointment  has  now  been 
on  the  statute  books  of  this  state  for  more 
than  a  dozen  years.  No  court  In  this  state 
has,  until  the  decision  In  this  case,  held  It  In- 
valid. Here  is  a  man,  a  negro  to  be  sure, 
and  probably  a  very  guilty  negro,  who  by  his 
counsel  stands  up  and  demands  the  priceless 
heritage  of  a  free  man  to  be  tried  according 
to  the  law  of  the  land  and  by  a  judge  chosen 
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and  selected  In  accordance  with  the  laws  of 
his  country.  He  relies  on  a  statute  passed 
with  the  set  purpose  and  deliberate  Intention 
of  denying  to  the  OoTemor  the  authority  to 
appoint  a  district  Judge  from  private  life  to 
try  his  case.  In  such  a  case,  unless  It  is 
clear  almost  beyond  the  peradTeutnre  of  a 
doubt  that  such  law  of  my  country  Is  uncon- 
stitutional, I  wQuId  never  be  as  one  standing 
by  and  consenting  to  his  death.  I  cannot  see 
and  do  not  believe  that  this  act  is  unconsti- 
tutional. To  consent  that  It  shall  be  so  de- 
clared is  to  abdicate  my  position  as  a  member 
of  this  high  tribunal,  or  commit  .the  unpar- 
donable ofFense  of  refusing  to  speak  out  when 
every  suggestion  of  honor  and  every  consid- 
eration of  public  duty  demands  that  I  shall 
speak.  Bat  Is  the  act  in  question  unconsti- 
tutional? We  ought  not  so  to  hold  except 
on  such  weight  of  authority  or  compulsion  of 
reason  as  to  leave  the  matter  substantially 
free  from  doubt.  The  rule  is  elementary  and 
the  authorities  unbroken  that  we  ought,  if 
possible,  to  sustain  this  law.  A  large  defer- 
ence should  be  paid  to  a  statute  duly  enacted. 
The  same  electorate  which  chooses  us  elects 
the  Legislature.  It  Is  one  of  the  three  great 
d^artments  of  onr  government.  This  act 
seems  to  have  been  carefully  drawn  and  re- 
ceived the  approval  of  a  Governor  whom  en- 
vy Itself  would  not  deny  the  praise  of  a 
great  lawyer.  Again,  through  all  these  years 
It  has  remained  on  the  statute  book  of  the 
state  and  Is  now  a  part  of  the  statute  law 
of  this  state.  Again,  It  relates  to  a  matter 
of  procedure  In  our  courts  In  the  trial  of 
cases  both  civil  and  criminal.  What  article 
of  our  Constitution  does  it  ptT^nd?  Let  us 
see. 

The  original  opinion  does  not  quote  all  of 
section  II,"  art.  5,  of  our  Constitution  relat- 
ing to  district  Judges.  This  section,  so  far 
as  Is  important  here,  is  as  follows:  "When 
a  Judge  of  the  district  court  is  disquallfled 
by  any  of  the  causes  above  stated,  the  parties 
may,  by  consent,  appoint  a  proper  person  to 
try  said  case,  or  upon  their  failing  to  do  so 
a  competent  person  may  be  appointed  to  try 
the  same  in  the  county  where  it  is  pending,  in 
such  manner  as  may  be  prescribed  by  law. 
And  the  district  Judges  may  exchange  dis- 
tricts, or  hold  courts  for  each  other  when 
they  may  deem  it  expedient,  and  shall  do  so 
when  required  by  law.  The  disquallflcation 
of  Judges  of  inferior  tribunals  shall  be  reme- 
died, and  vacancies  in  their  offices  filled,  as 
may  be  prescribed  by  law."  As  stated  in  the 
original  opinion,  the  portion  of  the  above- 
quoted  section  of  the  Constitution  giving  par- 
ties the  right  to  agree  on  a  special  Judge  is 
self-executing,  absolute,  and  Is  perfect  even 
in  the  absence  of  legislation  in  respect  to  the 
matter.  Parker  County  v.  Jackson,  5  Tex. 
Civ.  App.  37,  23  S.  W.  924.  But  It  is  the 
only  portion  of  the  constitutional  provision 
which  is,  by  its  terms,  absolute.    Ab  to  ap- 


pointment the  language  is:  "A  competent 
person  may  be  appointed  to  try  the  same  in 
the  county  where  it  is  pending,  In  such  man- 
ner as  may  be  prescribed  by  law."  Again, 
the  last  clause  provides  that:  "The  disquali- 
fication of  Judges  of  Inferior  tribunals  shall 
be  remedied  and  vacancies  in  their  oflSces 
filled,  as  may  be  prescribed  by  law."  Again, 
the  Constitution  that:  "And  the  district 
Judges  may  exchange  districts,  or  hold  courts 
for  each  other  when  they  may  deem  it  ex- 
pedient, and  shall  do  so  when  required  by 
law."  Every  district  Judge  in  Texas  is 
chosen  with  reference  to,  and  presumably 
with  a  knowledge  of,  the  constitutional  pro- 
vision. That  he  may  be  required  and  com- 
pelled to  exchange  districts  under  such  regu- 
lation and  by  such  directions  as  the  law  pro- 
vides does  not  to  my  mind  admit  of  any 
doubt  Now  then,  as  I  conceive,  the  error  in 
the  majority  opinion  consists  In  this:  (1)  The 
present  statute  does  recognize  the  right  of 
parties  to  agree  on  a  Judge,  when  the  law 
falls  to  provide  one  duly  ^ected  and  serving 
at  the  salary  fixed  by  law.  It  in  terms  pro- 
vides that:  "In  case  of  sickness  or  other  rea- 
sons rendering  It  impossible  to  exchange,  then 
the  parties  or  their  counsel  shall  have  the 
right  to  select  or  agree  upon  an  attorney  of 
the  court  for  the  trial  thereof."  Thus  It  is 
obvious,  as  I  believe,  that  the  existing  law 
does  authorize  and  recognize  the  right  given 
by  the  Constitution  to  agree  upon  a  Judge. 
The  right  to  voluntarily  exchange  districts 
and  the  right  to  require  such  exchange  is 
fixed  and  granted  in  the  same  section  of  the 
Constitution  as  that  which  guarantees  the 
right  to  agree  on  a  trial  Judge.  One  Is  of  no 
more  importance  or  dignity  than  the  other. 
They  may  and  do  both  exist  In  the  same  sec- 
tion and  dwell  together  In  harmony  under 
the  same  shelter.  They  both,  when  properly 
construed,  mean  this,  and  no  more  than  this: 
District  Judges,  when  elected,  shall  under  the 
regulations  and  rules  fixed  by  law  try  all 
cases  pending  in  the  courts  wherein  they 
preside.  For  reasons  deemed  sufficient,  and 
In  the  manner  and  by  the  person  named  by 
law,  they  may  be  required  to  exchange. 
When  no  Judge  elected  In  the  particular  dis- 
trict appears  qualified  to  try  the  case,  and 
when  no  duly  elected  Judge  on  proper  ex- 
change appears,  then,  since  the  law  falls  to 
supply  a  duly  elected  officer,  the  constitution- 
al provision  is  effective  and  available,  and 
the  right  to  select  a  Judge  by  agreement  Is 
granted. 

Let  us  see  if  this  is  not  the  true  and  clear 
intent  of  the  Constitution.  In  the  first  place, 
society  and  the  public  have  some  rights. 
They  are  interested,  as  well  as  the  Immediate 
parties,  in  the  proper  administration  of  Jus- 
tice. They  are  interested  in  the  Integrity 
and  tried  capacity  of  the  Judges.  The  law 
and  the  state  has  the  right  to  say  to  the  liti- 
gant:  "Here  is  a  Judge  possessing  the  qual- 
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Ificatlon  of  the  Constitution  and  approved 
and  chosen  by  the  voters  of  his  district  To 
bim  the  law  requires  you  to  submit  your  case 
for  decision."  The  same  Constitution  too 
provides  that,  to  prevent  delay  or  the  dental 
of  a  prompt  hearing  and  the  due  administra- 
tion of  Justice,  a  system  of  exchange  may  be 
arranged  and  provided  by  law.  Then  too  the 
public  and  society  at  large  have  some  rights 
In  the  matter  of  expense.  If  and  when  pro- 
vision is  made  for  the  prompt  and  orderly 
trial  of  cases  by  Judges  duly  chosen  and  serv- 
ing at  a  fixed  salary  to  be  paid  In  any  event, 
shall  it  be  held  that  these  officers  may  be 
thrust  aside  and  private  persons  chosen  at 
public  expense  to  do  their  work  because  for 
any  reason  it  may  suit  litigants  better?  The 
error  of  the  majority,  as  I  conceive,  is  found 
in  the  fact  that  they  do  not  recognize,  which 
seems  to  me  to  be  clear,  that  the  constitution- 
al right  of  agreement  applies  and  obtains  on- 
ly when  the  law  fails  to  supply  a  Judge  duly 
chosen.  If  this  constitutional  right  is  su- 
perlof  to  the  other  constitutional  provisions 
contained  In  the  same  section  and  is  avail- 
able at  all  times  and  under  all  circumstances, 
its  application  would,  or  at  least  could,  be 
made  an  instrument  and  means  of  Judicial 
anarchy.  Under  my  construction  that  the 
constitutional  right  to  agree  upon  a  district 
Judge  applies  and  Is  available  only  when  the 
law  falls  to  supply  a  Judge  not  disqualified 
in  the  constitutional  sense,  perfect  harmony 
in  our  Judicial  system  is  assured. 

Again,  the  makers  of  our  Constitution  rec- 
ognized that  men  must  first  be  lawyers  be- 
fore they  could  become  Judges.  Slight  reflec- 
tion under  our  frequent  change  of  Judges 
would  have  suggested,  and  obviously  did  sug- 
gest, to  them  that  these  practicing  lawyers 
called  from  the  bar  to  the  bench  on  short  no- 
tice would  be  disqualified  from  having  been 
counsel,  and  for  other  reasons,  in  many  cases 
pending  before  them,  and  the  consequent  ne- 
cessity of  making  provision  for  furnishing 
the  courts  and  litigants  with  duly  chosen 
Judges  to  try,  under  a  system  of  exchange, 
cases  in  which  the  regular  Judge  of  the  dis- 
trict was  disqualified.  Let  us  suppose  that 
either  voluntarily  or  under  direction  of  the 
Governor  in  the  manner  prescribed  by  law 
the  district  Judge  of  Travis  county,  to  secure 
the  trial  of  a  case  in  which  he  is  recused,  ex- 
changes benches  with  the  district  Judge  of 
the  neighboring  county  of  Fayette.  That 
learned  Judge  duly  accredited  appears  at  the 
time  stated,  takes  his  seat  on  the  bench,  and 
begins  the  call  of  the  docket.  He  is  met  with 
the  announcement  that  the  parties  litigant 
in  all  the  cases  triable  before  him  have 
agreed  on  another  person  or  other  persons  to 
try  such  cases.  A  similar  course  may  be  pur- 
sued in  Fayette  county.  Can  they  be  thus 
ousted  of  their  Jurisdiction  and  be  set  aside 
at  the  whim  and  caprice  of  litigants,  and 
the  public  burdened  with  the  expense  of  a 
special  Judge,  when  under  sanction  both  of 


the  CSonstltution  and  the  statute  of  our  state 
there  is  present  a  duly  elected  and  qualified 
Judge  ready,  able,  and  willing  to  hold  court 
and  try  the  cases  set  for  bearing  without 
even  a  suggestion  of  disqualification?  I  can- 
not think  so.  Now,  remember  that  the  Con- 
stitution prescribes  that  "the  district  Judges 
may  exchange  districts  or  hold  courts  for 
each  other  when  they  may  deem  it  expedient 
and  shall  do  so  when  required  by  law." 
Now,  article  1069,  as  fixed  by  the  act  of  June 
19,  1897,  undertook  to  carry  into  effect  the 
constitutional  provision  of  enforced  exchan- 
ges. This  they  had  the  right  to  do.  Evident- 
ly they  believed  that  the  public  good  so  re- 
quired. This  was  and  is  a  matter  of  public 
policy  whidi,  since  authorized  by  the  Con- 
stitution, we  ought  not  and  cannot  control 
or  set  aside.  In  this  very  act,  too,  they  pro- 
vide for  and  in  express  terms  recognize  the 
right  of  litigants  to  agree  on  a  special  Judge, 
and  also  make  provision  for  his  induction 
into  office  and  prescribe  the  manner  and 
method  of  his  qualification  and  the  preserva- 
tion of  the  authentic  evidence  thereof.  If 
the  act  denied  the  antborlty  in  a  proper  case 
to  select  a  Judge  by  agreement,  the  ques- 
tion would  l>e  more  serious ;  but  here,  so  far 
from  denying  such  right,  it  is  both  granted 
and  recognized  in  express  terms.  It  is  grant- 
ed in  cases  where  the  regular  Judge  is  dis- 
qualified, and  where  for  sickness  or  other 
reasons  rendering  it  Impossible  to  exchange 
and  where,  as  a  result  of  the  failure  of  the 
law  to  supply  a  Judge,  the  right  to  have  one 
by  agreement  becomes  available.  Section  8 
of  the  act  In  question  furnishes  a  key  to  its 
own  proper  interpretation.  It  says:  "The 
fact  that  under  the  present  law  there  is  a 
heavy  annual  expense  entailed  upon  the  state 
for  the  payment  of  special  Judges  which 
could  be  avoided  by  the  regular  district  Judg- 
es exchanging,"  etc.  Thus  we  have  here  a 
plain  statement  of  the  purpose  of  the  law. 
It  undertakes,  among  other  things:  (1)  To 
authorize  the  Governor,  on  receipt  of  evidence 
of  the  disqualification  of  any  district  Judge, 
"to  designate  some  district  Judge  in  an  ad- 
joining district  to  exchange  districts  for  the 
purpose  of  disposing  of  such  case  or  cases" ; 
(2)  it  provides  in  case  of  such  disqualification 
of  the  district  Judge,  and  where  circum- 
stances are  of  a  character  "rendering  it  im- 
possible to  exchange,"  that  the  parties  or 
their  counsel  shall  have  the  right  to  select 
or  agree  upon  an  attorney  of  the  court  for 
the  trial  thereof ;  (3)  it  provides  the  manner 
of  evidencing  the  proper  qualification  of  the 
special  Judge  chosen  by  the  parties ;  (4)  most 
important  of  all,  it  omits  what  has  formerly 
been  in  terms  provided  for,  any  authority 
giving  power  to  the  Go.vemor  to  appoint  a 
special  district  Judge,  in  any  case;  (5)  in 
the  emergency  clause  it  sets  out  the  reasons 
for  the  enactment  of  the  law. 

I  should  be  content  to  rest  the  decision  on 
the  above  ground ;  but  there  is  another  basis 
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for  mf  condasion  which  Is  so  forcibly  and 
clearly  expressed  In  appellant's  motion  for 
rehearing  that  I  adopt  It  without  change  as 
my  own  views: 

"Then,  granting  that  the  latter  clanse  of 
the  statute  of  1897  is,  by  reason  of  Its  posi- 
tion, unconstitutional,  does  it  necessarily  fol- 
low that  the  remainder  of  said  act  Is?  We 
say  not.  This  court  quotes  from  Black  and 
Cooley  on  Constitutional  Limitations.  The 
language  of  the  two  authors  Is  practically 
identical.  The  quotation  is  as  follows :  'But 
when  the  parts  of  a  statute  are  so  mutually 
connected  and  dependent,  as  conditions,  con- 
siderations, or  compensations  for  each  oth- 
er, as  to  warrant  the  belief  that  the  Legisla- 
ture intended  them  as  a  whole,  and  that,  'if 
all  could  not  be  carried  into  effect,  the  Leg- 
islature wonld  not  have  passed  the  residue 
Independently,  if  some  parts  are  unconstitu- 
tional and  void,  all  the  prorislons  which  are 
thus  dependent,  conditional,  or  connected, 
must  fall  with  them;  but  If  the  purpose  of 
the  statute  Is  to  accomplish  a  single  object 
only,  and  some  of  Its  provisions  are  void,  the 
whole  must  fall  unless  sufficient  remains  to 
effect  the  object  without  the  aid  of  the 
invalid  portion.  And  if  the  unconstitutional 
clause  cannot  be  rejected  without  causing 
the  statute  to  enact  what  the  Legislature 
never  intended,  the  whole  must  be  adjudged 
Invalid.'  That  same  authority,  on  page  211, 
further  says,  in  that  connection:  'If,  when 
the  nnconstitutional  portion  is  stricken  out, 
that  which  remains  is  complete  in  itself  and 
capable  of  being  executed  in  accordance  with 
the  apparent  legislative  intent,  wholly  inde- 
pendent of  that  which  was  rejected,  it  must 
be  auBtained.'  Again,  on  page  214,  he  says: 
'If  there  are  any  exceptions  to  this  rule,  they 
must  be  of  cases  only  where  it  is  evident, 
from  a  contemplation  of  the  statute  and  of 
the  purpose  to  be  accomplished  by  it,  that  it 
would  not  have  been  passed  at  all,  except  as 
an  entirety,  and  that  the  general  purpose  of 
the  Legislature  will  be  defeated  if  it  shall  be 
held  valid  as  to  some  cases  and  void  as  to 
others.'  Again,  the  same  author,  on  page  216 
of  said  work,  as  quoted  by  the  Supreme  Court 
of  Texas  In  W.  U.  T.  Co.  v.  State  of  Texas, 
in  62  Tex.  on  page  634:  'When  therefore  a 
part  of  a  statute  is  unconstitutional,  that 
fact  does  not  authorize  the  courts  to  declare 
the  remainder  void  also,  unless  all  the  pro- 
visions are  connected  in  subject-matter,  de- 
pendent on  each  other,  operating  together  for 
the  same  purpose,  or  otherwise  so  connected 
together  in  meaning  that  it  cannot  be  pre- 
sumed the  Legislature  would  have  passed 
the  one  without  the  other.  The  constitutional 
and  onconstltutional  provisions  may  even  be 
contained  in  the  same  section,  and  yet  be 
perfectly  distinct  and  separable,  so  that  the 
first  may  stand  though  the  last  fall.  The 
point  is  not  whether  they  are  contained  in 
the  same  section,  for  the  distribution  into 
aecttons    ia  purely   artificial;    but  whether 


they  are  essentially  and  inseparably  connect- 
ed In  substance.  If,  when  the  unconstitution- 
al i>ortion  Is  stricken  out,  that  which  remains 
is  complete  in  itself,  and  capable  of  being 
executed  in  accordance  with  the  apparent 
l^islatlve  intent,  whoUy  independent  of  that 
which  was  rejected.  It  must  stand.' 

"Now,  tested  by  these  rules,  must  the  first 
portion  of  the  act  of  1897  fall  because  the 
second  portion  is  unconstitutional?  We  can- 
not see  why  or  where.  Is  one  a  condition  of 
the  other?  If  so,  which  \a  the  condition  of 
or  for  the  other?  One  had  been  In  operation 
from  its  owa  force  since  1876 ;  the  other  was 
enacted  by  virtue  of  an  entirely  different 
power  granted  by  the  Constitution.  Was  one 
of  them  a  consideration  or  compensation  for 
the  other  as  It  was  held  In  the  case  of  T.  & 
P.  Ry.  Oo.  V.  Mahaffey  In  98  Tex.  392,  84  S. 
W.  646,  cited  by  this  court.  In  which  It  was 
held  that  that  portion  of  the  statute  requir- 
ing the  railroads  to  redeem  tickets  was  a 
consideration  or  compensation  for  the  I^s- 
latlon  providing  a  penalty  for  scalping  in 
railroad  tickets?  If  so,  which  is  the  condi- 
tion or  compensation  for  the  other?  Should 
the  latter  clause  be  stricken  out  as  unconsti- 
tutional, would  what  remains  be  what  the 
Legislature  Intended?  What  remained  would 
be  that  the  Governor  should  not  be  permitted 
to  appoint  Judges,  and  thus  Increase  the  ex- 
penses of  the  Judiciary,  but  should  desig- 
nate district  Judges  to  exchange  benches,  and 
thus  eliminate  that  expense.  The  Legisla- 
ture evidently  so  intended,  because  the  pur- 
pose of  ^he  act  was  economy  in  that  line. 
This  act  had  a  single  object,  viz.,  economy. 
Now,  the  whole  must  fall  'unless  sufficient 
remains  to  effect  the  object  without  the  aid 
of  the  invalid  portion.'  Economy,  the  pur- 
pose of  the  bill,  is  attained  in  all  cases  where 
a  special  Judge  is  not  agreed  on.  That  Is  the 
effect  without  the  aid  of  and  In  spite  of  the 
latter  clause.  Would  the  Legislature  have 
passed  the  first  part  'without  the  latter  or  un- 
constitutional clause?  The  purpose  of  the 
act,  as  stated  in  the  emergency  clause,  was 
economy.  This  court  says  in  its  opinion  that, 
because  most  special  Judges  are  agreed  up- 
on, and  therefore  most  of  the  expenses  come 
from  that  source,  therefore  it  Is  reasonable 
to  conclude  that  the  Legislature  would  not 
have  attempted  any  retrenchment  at  all  had 
it  known  it  could  not  have  gone  through  the 
entire  subject  That  conclusion  does  not 
seem  even  plausible.  It  was  absolutely  be- 
yond the  power  of  the  Legislature  to  re- 
trench In  that  particular.  The  Legislature  is 
supposed  to  have  known  that.  Then,  would 
you  presume  they  would  undertake  no  re- 
trenchm^its  at  all  simply  because  there  were 
some  they  could  not  effect?  Then  if  these 
clauses  are  not  mutually  connected,  nor  de- 
pendent, are  not  conditions,  considerations, 
nor  compensations  of  each  other,  one  may  be 
carried  into  effect  without  the  aid  of  the  oth- 
er, one  may  be  rejected  without  causing  the 
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other  to  enact  what  the  Legislature  never  In- 
tended, and  one  of  them  might  hare  been 
passed  by  the  Legislature  'without  the  other, 
then  It  occurs  to  us  that  every  constitutional 
objection  to  declaring  the  one  unconstitution- 
al and  sustaining  the  other  has  been  fully' 
met 

"But  let  us  follow  the  author  a  little  fur- 
ther. He  says :  *lf,  when  the  unconstitution- 
al portion  is  stricken  out,  that  which  re- 
mains is  complete  in  itself,  and  capable  of 
being  executed  in  accordance  with  the  ap- 
parent legislative  intent,  wholly  independ- 
ent of  that  which  was  rejected,  It  must 
stand.'  The  remaining  portion,  after  elimi- 
nating the  last  clause,  is  as  follows :  'When- 
ever any  case,  or  cases,  civil  or  criminal,  are 
pending  in  which  the  district  judge  is  dls- 
quallQed  from  trying  the  same,  no  change  of 
venue  shall  be  made  necessary  thereby;  but 
the  Judge  presiding  shall  immediately  notify 
that  fact  to  the  Governor,  whereupon  the 
Governor  shall  designate  some  district  Judge 
in  an  adjoining  district  to  exchange  and  try 
such  case  or  cases,  and  the  Governor  shall 
also  notify  both  of  said  Judges  of  said  order, 
and  it  shall  be  the  duty  of  said  judges  to  ex- 
change districts  for  the  purpose  of  disposing 
of  such  case  or  cases.'  Is  that  not  complete 
within  itself  ?  If  not,  what  Is  lacking?  Is  it 
not  capable  of  being  fully  executed  in  accord- 
ance with  the  expressed  legislative  intent, 
economy,  wholly  independent  of  either  the 
rejected  part,  or  any  other  statute,  as  to 
that  matter?  If  not,  in  what  respect  is  li 
lacking?  We  contend  that  by  no  rule  laid 
down  by  Mr.  Cooley  must  the  first  clause 
fall  perforce  the  fact  that  the  last  clause  is 
unconstitutlonaL  We  further  contend  that 
that  provision  as  contained  in  the  act  of 
1870  has  no  force,  and  is  as  injurious  to  the 
statute,  coming  at  the  first,  as  it  is  in  the 
act  of  1897,  coming  at  the  last  It  has  no 
force  anywhere.  We  think  this  assignment 
is  well  taken,  and  that  the  appellant  was 
tried  without  a  legally  constituted  Judge, 
that  in  that  respect  he  is  deprived  of  nis  life 
without  due  process  of  the  law  of  the  land, 
that  he  has  been  deprived  of  his  rights  under 
the  fourteenth  amendment  to  the  federal 
Constitution." 

It  seems  to  be  thought  that  inasmuch  as 
the  provision  of  the  Constitution  in  respect 
to  the  right  of  parties  to  agree  on  a  Judge 
precedes,  in  the  section  quoted,  the  clause  in 
reference  to  appointment,  and  the  matter  of 
exchange  of  Judges  both  voluntary  and  en- 
forced, that  it  is  paramount  and  In  a  sense 
exclusive  and  superior  to  these  wise  and  Im- 
portant provisions.  I  have  rather  been  in- 
clined to  construe  them  as  parts  of  the  same 
general  scheme  of  prrovidlng  a  trial  Judge  in 
the  absence  or  because  of  the  disqualifica- 
tion of  the  regular  judge,  and  that  no  signif- 
icance is  to  be  attached  to  the  order  in  which 
these  provisions  appear.  I  have  endeavored 
in  interpreting  this  section  of  our  Constitu- 


tion to  follow  the  rule  laid  down  by  Cooley 
in  his  great  work  on  Constitutional  Umlta- 
tions,  which  is  as  follows:  "Nor  la  it  lightly 
to  be  inferred  that  any  portion  of  a  written 
law  is  so  ambiguous  as  to  require  extrinsic 
aid  in  its  construction.  Every  such  Instru- 
ment Is  adopted  as  a  whole,  and  a  clause 
which,  standing  by  itself,  might  seem  of 
doubtful  import  may  yet  be  made  plain  by 
comparison  with  other  classes  or  portions  of 
the  same  law.  It  is  therefore  a  very  proper 
rule  of  construction. that  the  whole  is  to  be 
examined  with  a  view  to  arriving  at  the  true 
intention  of  each  part  and  this  Sir  Edward 
Coke  regards  as  the  most  natural  and  gen- 
uine method  of  expounding  a  statute.  If  any 
section  of  a  law  be  intricate,  obscure,  or 
doubtful,  the  proper  mode  of  discovering  its 
true  meaning  Is  by  comparing  it  with  the 
other  sections,  and  finding  out  the  sense  of 
one  clause  by  the  words  or  obvious  Intent  of 
another.  And  in  making  this  comparison  it 
is  not  to  be  supposed  that  any  words  have 
been  employed  without  occasion,  or  without 
Intent  that  they  should  have  effect  as  part  of 
the  law.  The  rule  applicable  here  Is  that  ef- 
fect is  to  be  given,  if  possible,  to  the  whole 
instrument  and  to  every  section  and  dauseb 
If  different  portions  seem  to  conflict  the 
courts  must  harmonize  them.  If  practicable, 
and  must  lean  in  favor  of  a  construction 
which  will  rendo:  every  <word  operative, 
rather  than  one  which  may  make  some 
words  idle  and  nugatory.  This  rule  U  ap- 
plicable with  special  force  to  written  Consti- 
tutions, in  which  the  people  will  be  presum- 
ed to  have  expressed  themselves  in  careful 
and  measured  terms,  corresponding  with  the 
immense  Importance  of  the  powers  delegat- 
ed, leaving  as  little  as  possible  to  implica- 
tion. It  is  scarcely  conceivable  that  a  case 
can  arise  where  a  court  would  be  justified 
in  declaring  any  portion  of  a  written  Consti- 
tution nugatory  because  of  ambiguity.  One 
part  may  qualify  another  so  as  to  restrict  its 
operation,  or  apply  it  otherwise  than  the  nat- 
ural construction  would  require  if  it  stood  Dy 
itself;  out  one  part  is  not  to  be  allowed  to 
defeat  another,  if  by  any  reasonable  con- 
struction the  two  can  be  made  to  stand  to- 
gether." 

Again,  it  should  be  remembered  that  this 
is  not  a  case  in  which  a  citizen  is  asserting 
the  constitutional  right  to  agree  on  a  judge 
to  try  his  case.  If  such  a  case  were  present- 
ed, and  we  had  before  us  the  appellant  as- 
serting his  right  to  be  tried  before  a  special 
Judge  on  whom,  with  counsel  for  the'state^ 
he  had  In  a  proper  manner  agreed,  and  who 
had  accepted  the  trust  and  qualified  as  by 
law  provided,  then  Indeed  the  question 
would  be  presented  that  he  had  been  denied 
the  constitutional  right  to  'be  tried  by  a 
judge  selected  and  agreed  on  under  the  terms 
of  the  Constitution;  but  here  no  such  right 
is  asserted  by  him,  nor  should  or  can  we  say 
that  the  law  Is  invalid  as  to  him  because  he 
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bas  not  raised  a  question  or  asserted  a  right 
which  we  may  think  he  might  have  asserted. 

Nor  can  It  be  said  that  Mr.  Lemmon,  who 
assumed  to  preside  as  Jndge,  was  in  any 
proper  sense  a  de  facto  officer.  If  the  act 
of  1897  Is  valid,  then  the  Governor  was  whol- 
ly without  warrant  to  appoint  him  as  spe- 
cial JudKe  to  try  this  case.  Cooley  defines 
a  "de  facto  officer"  as  one  "who  by  some 
color  of  right  Is  In  possession  of  an  office 
and  for  the  time  being  performs  Its  duties 
with  public  acquiescence,  though  having  no 
right  In  fact"  An  "intruder"  he  defines  as 
one  "who  attempts  to  perform  the  duties 
of  an  office  without  authority  of  law  and 
without  the  support'  of  public  acquiescence." 
"No  one,"  he  says,  "Is  under  obligation  to 
recognize  or  respect  the  acts  of  an  Intruder, 
and  for  all  legal  purposes  they  are  absolutely 
void."  Cooley,  Const.  Llm.  p.  751;  Plymouth 
V.  Painter,  17  Conn.  585,  44  Am.  Dec.  574; 
Peck  V.  Holcombe,  3  Port  (Ala.)  829;  Peter- 
sUea  V.  Stone,  119  Mass.  465,  20  Am.  Rep. 
335.  The  matter  has  been  so  ruled  In  our 
own  courts.  Franco-Texan  Land  Co.  v.  L»l- 
gle,  59  Tex.  339;  Brumby  v.  Boyd,  28  Tex. 
Civ.  App.  164,  66  S.  W.  874;  Cox  v.  H.  &  T. 
C.  Ry.  Co.,  68  Tex.  226,  4  S.  W.  456;  Weath- 
erford  v.  State,  31  Tex.  Cr.  R.  530,  21  S.  W. 
2-51,  37  Am.  St.  Rep.  828.  In  Brumby  t. 
Boyd,  supra,  the  court  say:  "When  an  ap- 
pointment to  office  Is  not  merely  irregular 
or  informal,  but  is  absolutely  void,  the  ap- 
pointee, though  attempting  to  discharge  the 
duties  of  the  office,  is  not  an  officer  de  facto. 
That  one  whose  claim  to  an  office  is  under  ft 
void  appointment  is  not  a  de  facto  officer, 
but  a  mere  Intruder,  is  well  settled."  In  the 
earlier  case  of  Franco  Land  Co.  v.  Lalgle, 
58  Tex.  339,  the  court  uses  this  language: 
"A  de  facto  authority  cannot  arise  when 
ttusre  has  been  absolutely  no  election  or  ap- 
pointment, or  what  is  equivalent — one  that 
Is  absolutely  null  and  void  and  not  merely 
irregnilar  or  Informal." 

If  these  views  are  correct,  then  appellant 
has  been  denied  the  right  to  be  tried  by  a 
Judge  selected  under  the  law  and  has  been 
forced  to  submit  his  case  before  one  assum- 
ing to  act  as  judge,  but  who  was  in  truth  a 
mere  intruder.  He  Is  sought  to  be  convict- 
ed for  an  offense  against  the  laws  of  his 
state.  To  this  law  and  its  guaranties  he 
makes  appeal.  If  this  Is  to  be  denied,  and 
his  life  taken  under  the  judgment  of  a  tri- 
bunal unknown  to  the  law,  I  want*  it  writ- 
ten in  the  books  and  the  record  to  show 
that  I  bad  in  the  most  solemn  and  earnest 
manner  protested  against  his  condonnatlon  by 
an  extrajudicial  tribunal.  If  these  views  are 
incorrect,  then,  as  I  believe,  there  is  no  oth- 
er questlcHi  raised  In  the  record  on  which  we 
ought  to  re'^erse  the  case.  I  think  the  evi- 
dence shows  him  guilty  beyond  doubt  We 
have  heretofore  upheld  the  validity  of  the 


jnry  wheel  law,  and  this  course  bas  been 
followed  and  approved  by  our  Supreme  Court 
on  a  refusal  of  a  writ  of  error.  I  share  in 
the  views  of  Judge  BROOKS  on  the  Issue  of 
the  alleged  misconduct  of  the  jury  and  as- 
sume my  full  share  of  the  responsibility  for 
the  conclusion  on  this  question,  as  stated  In 
the  original  opinion.  The  length  of  this 
opinion,  and  the  fact  that  we  are  so  soon  to 
adjourn,  and  the  pressure  of  many  cases  and 
questions  prevent  my  going  into  the  matter 
at  length.  Ordinarily  I  would  be  disposed 
to  coincide  with  the  conclusion  at  which 
Judge  DAVIDSON  arrives;  but,  under  the 
facts  of  this  case,  the  general  rule  has,  as 
I  conceive,  little  or  no  application.  Here 
the  only  jurors  who  could  possibly,  under 
the  evidence,  have  been  Influenced  by  the 
discussion  and  happenings  in  the  jury  room, 
knew,  when  taken  as  jurors,  every  fact  men- 
tioned In  their  discussions,  and  this  fact  was 
well  known  to  appellant  and  his  counsel 
when  they  were  accepted  as  jurors.  These 
jurors  knew  of  the  former  convictions  of  ap- 
pellant and  the  conviction  and  presumable 
execution  of  Holly  Vann.  With  knowledge 
of  these  facts,  they  were  voluntarily  accept- 
ed as  triers  of  his  case.  Notwithstanding 
such  knowledge,  they  declared  they  could 
and  would  give  him  a  fair  and  Impartial 
trial.  The  mention  of  these  matters  in  the 
jury  room  adds  nothing  to  what  they  al- 
ready knew  and  of  which  appellant  was  free- 
ly advised  when  he  accepted  them  as  jurors. 
I  think  the  Arnwlne  Case,  supra.  Is  directly 
in  point  and  that  there  was  no  reason,  un- 
der the  entire  evidence,  why  on  this  ac- 
count a  new  trial  should  have  been  granted. 
Judge  DAVIDSON  agre^  that  the  motion 
shall  be  granted  which  is  How  done,  and  the 
judgment  of  conviction  is  reversed,  and  the 
cause  remanded.  He  will  write  liis  views 
separately. 

BROOKS,  J.,  dissents. 

DAVIDSON,  P.  J.  When  I  concurred  with 
Judge  BROOKS,  in  affirming  the  judgment 
in  regard  to  the  error  assigned  on  the  want 
of  authority  in  the  Governor  to  appoint  a 
special  judge  to  try  appellant,  I  was  under 
the  impression  that  the  present  law  in  re- 
gard to  the  matter  was  unconstitutional,  and 
therefore  the  old  law  would  obtain,  under 
which  it  was  provided  that  the  Governor 
could,  under  certain  emergencies,  appoint  a 
special  judge.  A  very  cogent  motion  for  re- 
hearing was  filed.  A  more  careful  review 
of  the  matter  and  a  more  thorough  discus- 
sion In  consultation  has  led  me  to  believe 
that  I  was  In  error,  and  to  reach  the  con- 
clusion that  the  present  law  Is  constitutional. 
Under  this  view  I  agree  with  the  conclu- 
sions reached  by  my  Brother  RA.MSEY  thnt 
ibe  Governor  was  not  authorized  to  make 
the  appointment  of  the  special  judge.     I, 


Digitized  by 


Google 


S82 


121  SOUTHWESTERN  HBPOBTER. 


(Aik. 


therefore,  on  this  phase  of  the  case,  agree 
with  the  conclusion  reached  by  my  Brother 
RAMSET,  and  concur  In  the  reversal.  I  am 
still  firmly  of  the  opinion  however,  that  the 
judgment  should  be  reversed  also  on  account 
of  the  misconduct  of  the  jury  as  expressed  In 
my  dissenting  opinion.  I  do  not  care  to  go 
Into  a  discussion  of  either  question,  and  sim- 
ply state  this  much  In  view  of  the  fact  that 
I  have  reached  the  conclusion  I  was  in  er- 
ro.r  in  regard  to  the  appointment  of  a  special 
Judge. 

I  therefore  concnr  in  the  reversal  of  the 
Judgment 


WARD  et  al.  v.  STARK  BROS. 
(Supreme  Court  of  Arkansas.    July  12,  1909.) 

1.  HolfEBTEAD    (I    119*)  —  MABBIBD    WOMEN — 

Rez^inquishxekt    of    Doweb   and    Hom:- 

STKAD— CUBATIVE  ACTB. 

A  certificate  of  acknowledgment  by  a  wife, 
reciting  that  she  voluntarily  appeared  and  in 
the  abience  of  her  husband  declared  that  she 
bad  of  ber  own  free  will  Biened  and  sealed  the 
relinqnishment  of  dower  and  homestead  for  the 
consideration  and  purposes  therein  contained 
and  set  forth,  without  compulsion  or  undue  in- 
fluence of  said  husband,  was  sufficient,  under 
ICirby's  Dig.  |  8901,  •concerning  conveyances  of 
homestead:  any  defect  therein  being  cured  by 
Act  March  20,  1908  (Acts  1903,  p.  150;  Kirby^s 
Dig.  8S  783,  786). 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  S§  210-214;   Dec.  Dig.  §  119.'] 

2.  MoBTOAOES  ({  28*)— Eqihtablb  Mobtoaob 

— SUTFICIENCT  OF  INSTBTJMENT. 

A  dnly  executed  and  acknowledged  instru- 
ment, reciting  that  the  agreement  "is  and  shall 
be  a  lien  apon  said  farm  upon  which  the  trees 
are  planted  until  the  said  party  of  the  second 
part  shall  receive  from  the  said  party  of  the  first 
part  the  compensation  hereinabove  specified," 
was  sufficient  as  an  equitable  mortgage. 

[E2d.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  S  2a*l 

3.  Liens  (§  7*)- Equttabuc  Liens— Fobm  of 
Instrument. 

Equity  looks  through  the  form  to  the  sub- 
stance of  the  agreement,  to  determine  whether 
it  creates  a  lien. 

[Ed.  Note.— For  other  cases,  see  Liens,  Cent 
Dig.  gj  26-28;   Dec.  Dig.  i  7.*] 

4.  IdENS  (8  4*)— Creation  by  Contbaot. 

If  tlie  instrument  evidencing  the  agreement 
shows  an  intent  of  the  parties  to  charge  or 
pledge  property,  real  or  personal,  as  security, 
and  the  property  is  so  described  that  it  can  be 
sufficiently  identified,  a  lien  is  created. 

(Ed.  Note.— For  other  cases,  see  Liens,  Cent 
Dig.  is  23,  24;    Dec.  Dig.  S  4.*] 

5.  Homestead    (|    115*)— Mobtoaob— Exxoc- 
HON— Relinquishuent  of  Dowkb. 

TSliere  the  wife's  name  did  not  appear  in 
the  body  of  the  mortgage  of  a  homestead,  but 
she  signed  and  acknowledged  the  same,  it  will 
be  effective  to  create  a  lien  as  against  her, 
though  it  contained  no  relinquishment  of  dower 
and  was  not  executed  in  compliance  with  the 
homestead  statute. 

[Ed.  Note.— For  other  cases,  see  HomesteadT 
Dec.  Dig.  8  115.*] 


0.   SlONATtlBES  ({  5*)— ATTBBTINa. 

Eirby's  Dig.  8  7799,  providing  for  attesting 
the  signature  by  mark  of  peisons  who  cannot 
ivrite  by  the  person  who  wrote  the  name,  is  not 
exclusive;  and  where  a  person,  whose  nana 
was  signed  by  mark,  appeared  before  an  officer 
and  adcnowledged  execution  of  the  instrument, 
it  is  valid,  though  the  signature  was  not  at- 
tested. 

[Ed.  Note.— For  other  cases,  see  Signatures, 
Dec.  Dig.  8  5.*] 

7.  MoBTOAOES  (i  04*)— Recobd— DEFBcr. 

A  defect  in  a  record  of  a  mortgage  as  to 
the  description  of  the  property  does  not  invali- 
date the  lien,  where  die  original  instrument  was 
correct 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  8  91.*] 

Appeal  from  Greene  Chancery  Court;  Edw. 
D.  Robertson,  Chancellor. 

Action  by  Stark  Bros,  against  6.  O.  Ward 
and  others.  From  a  decree  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

Huddleston  &  Taylor,  for  appellants.  John- 
son &  Burr,  for  appellees. 


McCULLOCH,  C  3.  This  Is  a  suit  In  eq- 
uity instituted  by  appellees.  Stark  Bros., 
against  G.  O.  Ward  and  his  wife,  N.  G.  Ward, 
to  obtain  foreclosure  of  two  certain  instru- 
ments of  writing,  alleged  to  be  mortgages  on 
the  same  tract  of  land,  which  constituted  the 
homestead  of  G.  O.Ward.  J.  A.  Gill,  a  subse- 
quent purchaser  of  the  land  from  Ward,  was 
made  a  defendant  in  the  suit,  and  be  also 
appeals  from  the  decree  of  foreclosure. 
The  first  Instrument  executed  Is  as  follows : 
"This  Indenture,  made  and  entered  Into  on 
this  14th  day  of  October,  A.  D.  1901,  by  and 
between  G.  O.  Ward,  of  Finch,  Ark.  (resi- 
dence 10  miles  S.  W.),  county  of  Greene,  state 
of  Arkansas,  party  of  the  first  part,  and 
Stark  Brothers,  of  Louisiana,  coun^  of 
Pike,  state  of  Missouri,  parties  of  the  second 
part,  wltnesseth  that  the  said  party  of  tlie 
first  part,  in  consideration  of  the  parties 
of  the  second  part  selling  and  shipping  to 
him  in  the  fall  of  1901,  to  Paragould,  Ark., 
railroad  charges  prepaid,  thirteen  hundred 
(1,300)  fruit  trees  binds  himself  and  his  heirs 
and  assigns  to  carefully  plant  and  care  for 
said  trees  on  his  farm,  containing  80  acres, 
situated  In  Greene  county,  state  of  Arkansas, 
and  more  particularly  described  as  follows, 
to  wit :  W.  %  N.  W.  %  of  section  14,  town- 
ship 16  N.,  range  4  East  Boundaries  (here 
give  names  of  adjoining  owners):  A.  Fletch- 
er on  N. ;  Bob  Treece  on  E. ;  on  south,  Elen 
Edwards;  W.,  W.  J.  Hyde — and  pay  to  the 
order  of  said  second  parties,  their  heirs  and 
assigns,  as  per  first  party's  four  promissory 
notes,  to  be  executed  by  said  first  party  to 
said  second  parties  when  the  aforesaid  trees 
are  shipped,  two  hundred  and  seventy  dol- 
lars ($270),  due  and  payable  as  follows,  all 
deferred  payments  and  Interest  hereinafter 
particularly  specified  to  date  from  the  first 
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date,  Nov.  1st.  1901:  *  •  •  One-flfth  cash 
on  receipt  of  trees,  one-fifth  (^  In  one 
year,  one-fifth  Gi)  in  two  years,  one-flfth 
(H)  In  three  years,  one-fifth  (%)  In  four  years, 
with  Interest  at  the  rate  of  six  per  cent,  per 
annum,  and  if  the  interest  be  not  paid  an- 
nually the  same  is  to  become  principal  and 
bear  the  same  rate  of  interest,  to  the  pay- 
ment of  which  sums  as  the  same  shall  become 
due  the  party  of  the  first  part  binds  himself, 
bis  heirs,  assigns,  and  grantees  of  and  to 
the  aforesaid  described  lands;  the  right  be- 
ing reserved  to  the  siild  party  of  the  first 
part  to  pay  the  full  amount  remaining  un- 
paid and  not  yet  due,  together  with  accrued 
Interest,  at  any  time  he  may  elect  Said  first 
party,  for  the  purpose  of  obtaining  the  afore- 
said trees,  waives  all  exemptions  and  states 
that  tlie  above-described  real  estate  is  free 
and  dear  of  all  incumbrances,  and  that  he 
claims  the  same  with  a  perfect  title.  And 
it  is  also  understood  and  agreed  by  the  par- 
ties hereto  concerned  that  tbls  agreement 
is  and  shall  be  a  lien  upon  said  farm  upon 
which  the  trees  are  planted  until  the  said 
party  of  the  second  part  shall  receive  of 
the  said  party  of  the  first  part  the  compensa- 
tion hereinabove  specified.  In  witness  where- 
of, we  have  hereunto  set  our  hands  and  seals 
this  day  and  year  first  above  written. 
•*  G.  O.  Ward. 

her 
*N.  G.    X    Ward, 
mark. 
"Witnessed  by 

"State  of  Arkansas,  County  of  Greene — ss.: 

"Be  It  remembered  that  on  this  day  came 
before  me,  a  Justice  of  the  i>eace  duly  com- 
missioned and  acting,  G.  O.  Ward  and  N.  G. 
Ward,  his  wife,  to  me  well  known  as  gran- 
tors in  the  foregoing  instrument  of  writing, 
and  stated  that  they  had  executed  the  same 
for  the  consideration  and  purposes  therein 
mentioned  and  set  forth.  In  witness  whereof 
I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  at  my  office  In  Paragould,  the 
day  and  year  above  written. 

"Jeff  Bratton,  J.  P." 

This  Instrument  was  duly  filed  for  record 
and  recorded,  and  notes  were  subsequently 
executed  to  cover  the  debt  therein  described. 
The  second  Instrument  Is  regular  In  form  as  a 
mortgage,  and  was  duly  executed  and  ac- 
knowledged by  G.  O.  Ward.  Hie  wife,  N.  G. 
Ward,  joined  her  husband  In  the  granting 
clause  of  the  deed,  and  also  expressly  relin* 
quished  dower  and  homestead.  Ihe  certifi- 
cate of  her  acknowledgment  is  as  follows: 

"State  of  Arkansas,  County  of  Greene — ss.: 

"Be  it  remembered  ttkat  on  this  day  came 
before  me,  the  undersigned,  a  justice  of  the 
peace  within  and  for  the  county  aforesaid, 
duly  commissioned  and  acting,  voluntarily 
appeared  before  me  the  said  N.  G.  Ward, 
wife  of  the  said  O.  O.  Ward,  to  me  well 
known,  and  in  the  absence  of  her  said  hus- 


band declared  that  she  had  of  her  own  free 
will  signed  and  sealed  the  relinquishment  of 
dower  and  homestead  in  the  foregoing  deed 
for  the  consideration  and  purposes  therein 
contained  and  set  forth,  without  compulsion 
or  undue  Influence  of  her  said  husband.  Wit- 
ness my  hand  and  seal  as  such  justice  of  the 
peace  on  the  10th  day  of  August,  1901. 

"8.  W,  Atchinson,  J.  P." 

It  Is  contended  that  the  wife's  acknowledg- 
ment to  this  mortgage  was  insufficient  com- 
pliance with  the  provisions  of  the  statutes 
(Klrby's  Dig.  |  3901)  concerning  conveyances 
of  a  homestead.  This  objection  may,  how- 
ever, be  disposed  of  by  reference  to  the  recenf 
case  of  Gantt  v.  Hildreth  (Ark.)  118  S.  W. 
235,  which  is  precisely  in  point  and  decisive 
of  this  case. 

Questions  arising  on  the  other  branch  of 
this  case,  involving  the  first  instrument,  are, 
however,  more  serious.  Was  It  sufficient  to 
constitute  an  equitable  mortgage  on  the  land 
described?  The  only  language  purporting  to 
create  a  lien  is  as  follows:  "It  Is  also  under- 
stood and  agreed  by  the  parties  hereto  con- 
cerned that  this  agreement  is  and  shall  be 
a  Hen  upon  said  farm  upon  which  tbe  trees 
are  planted  until  the  said  party  of  the  second 
part  shall  receive  of  the  said  party  of  tbe 
first  part  the  compensation  herein  above 
specified."  This  language  in  the  instrument 
unmistakably  manifested  tbe  intention  of  the 
parties  that  a  lien  should  be  thereby  created 
on  the  land  and  equity  will  give  effect  to  this 
intention  by  enforcing  the  Hen.  Mitchell  v. 
Wade,  39  Ark.  377 ;  Bell  v.  Pelt,  61  Ark.  433. 
11  S.  W.  684,  4  li.  B.  A.  247,  14  Am.  St  Rep. 
57;  Williams  v.  Cunningham,  52  Ark.  439,  12 
S.  W.  1072;  Martin  v.  Schlchti,  60  Ark.  695, 
31  S.  W.  458;  Flagg  v.  Mann,  2  Bumn.  486, 
Fed.  Gas.  No.  4,847;  Pinch  v.  Anthony,  8 
Allen  (Mass.)  536;  Stark  v.  Anderson,  104 
Mb.  App.  128,  78  S.  W.  840;  Martin  v.  Nixon, 
92  Mo.  26,  4  S.  W.  503.  "Equity  requires  no 
particular  words  to  be  used  in  creating  a  Hen. 
It  looks  through  the  form  to  the  substance  of 
an  agreement;  and  if,  from  the  instrument 
evidencing  the  agreement  the  intent  appear 
to  give,  or  to  charge,  or  to  pledge  property, 
real  or  personal,  as  a  security  for  an  obliga- 
tion and  the  property  is  so  described  that 
the  principal  things  intended  to  be  given  or 
charged  can  be  sufficiently  identified  the  lien 
follows."  Martin  v.  Schlchti,  supra.  Mr. 
Pomeroy  stated  the  rule  in  substantially  the 
same  language.    3  Pom.  Eq.  Jur.  {  1237. 

It  is  also  contended  that  the  instrument 
now  under  consideration  was  not  executed  In 
compliance  with  tbe  homestead  statute,  and 
therefore  was  insufficient  to  create  a  Hen. 
The  wife's  name  does  not  appear  in  the 
body  of  the  instrument;  but  she  signed  it 
and  acknowledged  its  execution.  It  contains 
no  relinquishment  of  dower,  and  the  wife's 
execution  of  it  Is  referable  only  to  an  in- 
tention to  consent  to  tbe  creation  of  the  Hen 
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and  to  join  In  tbe  act  creating  It.  In  no 
other  way  can  any  effect  be  given  to  her 
Blgnature.  Sledge  Sc  Norfleet  v.  Craig,  87 
Ark.  371,  112  S.  W.  892.  Any  defect  In  the 
acknowledgment  to  the  deed  was  cured  by 
the  two  statutes  enacted  on  March  20,  1903. 
Acts  1903.  p.  160;  Klrby's  Dig.  {$  783,  786. 

Appellants  Introduced  testlmory  tending  to 
establish  the  fact  that  Mrs.  Ward  did  not 
sign  the  deed  or  acknowledge  Its  execution, 
that  her  name  was  signed  without  authority, 
and  tliat  she  did  not  appear  before  the  of- 
ficer who  certified  the  acknowledgment.  The 
testimony  on  this  point  was  conflicting,  and 
the  preponderance  Is  not  against  the  chan- 
cellor's findings.  Mrs.  Ward  signed  by  mark, 
and  the  person  who  signed  her  name  did  not 
attest  the  Blgnature  as  provided  by  statute. 
Klrby's  Dig.  7799.  The  method  provided  by 
statute  for  attesting  the  signature  of  a  per- 
son who  cannot  write  is  not  exclusive,  but 
only  establishes  prima  facie  the  genuineness 


of  the  signature  without  other  proof  of  sign- 
ing. Ex  parte  Miller,  49  Ark.  18,  3  S.  W. 
883,  4  Am.  St  Rep.  17.  Where  a  person 
whose  name  is  signed  In  this  way  appears 
before  an  officer  and  acknowledges  the  execu- 
tion of  the  instrument,  but  the  statutory  re- 
quirement relating  to  signature  by  mark  l» 
not  observed,  the  validity  of  the  Instrument 
is  not  affected.  An  unauthorized  signature 
Is  ratified  by  the  person  appearing  before  an 
officer  and  acknowledging  the  execution  of 
the  Instrument. 

There  is  a  defect  in  tlie  record  as  to  the 
description  of  the  property  on  which  the  lien 
Is  created;  but  the  original  Instrument  In 
writing  which  was  Introduced  disclosed  the 
fact  that  there  is  no  defpct.  The  error  was 
that  of  the  recording  officer,  and  the  lienor  Is 
not  responsible  therefor.  Oats  v.  Walls,  28 
Ark.  244;  Turman  v.  Bell,  54  Ark.  273,  15  & 
W.  886.  26  Am.  St  Rep.  35. 

Decree  affirmed. 
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BENDER  T.  WEBER  et  aL 

(St  Louis  Court  of  Appeals.    Missouri,  July  6, 
laOS).) 

L  NEouoEitcx  (S  130*)— Defective  Pbemises 

— CONTBIBUTOBT     NeOLIOEHCK  —  QUESTIONS 
FOB  JUBT. 

That  one  knew  of  the  existence  of  an  area- 
way  into  which  he  fell,  but  had  not  noticed  that 
it  was  so  close  to  a  door,  did  not  make  him 
guilty  of  contributory  negligence  as  a  matter  of 
law;  the  area  way  not  being  a  place  of  immi- 
nent danger,  but  being  an  ordinary  affair,  about 
which  prudent  persons  moved  with  more  or  less 
carelessness,  believing  it  safe  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  M  833-346;    Dec.  Dig.  |  136.*] 

2.  Neoijgenck   (I    136*)  —  Defective  Pbek- 

ISES— CONTBIBUTOBT    NEOUGKNCE. 

Whether  a  person  injured  by  falling  into 
an  areaway  could  have  avoided  the  fall  by  ex- 
ercising ordinary  care  held,  under  the  evidence, 
for  the  jury. 

[E<d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  g|  333-346 ;    Dec  Dig.  ^  13U.*J 

Reynolds,  P.  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court; 
Charles  O.  Allen,  Judge. 

Action  by  Laura  Bender  against  Oedrge 
Weber  and  another.  From  a  judgment  for 
plaintiff,  defendants  apj^al.  Affirmed  by  di- 
vided conrt,  and  cause  transferred  to  the 
Supreme  Conrt  for  final  determination. 

Claad  D.  Hall,  for  appellants.  E.  V.  Sel- 
leek  and  John  A.  Talty,  for  respondent 

REYNOLDS,  P.  J.  (dissenting).  This  is 
an  action  by  plaintiff,  respondent  here, 
against  the  defendants,  owners  of  premises 
fronting  on  Laclede  and  on  Cardinal  avenues 
in  the  city  of  St.  Louis.  Tbe  buildings  were 
rented  to  various  tenants ;  the  lower  or  first 
floors  of  tbe  buildings  fronting  on  Laclede 
avenue,  Nos.  3041,  3043,  and  3045,  being  us- 
ed as  stores,  and  the  upper  floors  of  these, 
as. well  as  the  buildings  Nos.  8,  10,  and  12 
CaiUinal  avenue,  being  used  as  residences. 
A  granitoid  paved  alleyway,  about  seven  feet 
in  width,  extends  east  from  and  oft  of  Car- 
dinal avenue,  between  the  rear  of  tbe  Laclede 
avenue  premises  and  the  south  wall  of  No. 
8  Cardinal  avenue,  and  thence  around  in 
rear  of  Nos.  8,  10,  and  12  Cardinal.  It  has 
no  exit  to  the  north  or  east.  It  was  used 
by  the  different  tenants  of  defendants  who 
were  occnpylng  the  buildings,  as  well  as  to 
some  extent  by  tbe  general  public,  in  going 
and  coming  to  and  from  the  rear  of  the 
grocery  and  residences.  The  second  store 
from  tbe  corner  of  Laclede  and  Cardinal, 
No.  3043  Laclede,  was  used  and  occupied  by 
Woods  Bros.,  tenants  of  defendants,  as  a 
grocery ;  their  store  building  fronting  on 
Laclede  avenue  and  running  back  north  to 
this  alleyway.  The  accident  occurred  in  the 
rear  of  this  grocery.  A  fence  and  gate  of 
trellis  work  ran  across  the  west  end  of  the 
alleyway,  the  gate  without  lock,  through 
which   entrance  was  obtained  to  the  alley- 


way. To  the  rear  of  the  grocery  there  was 
an  ordinary  cellar  opening  (which  we  will 
hereafter  refer  to  as  the  area),  tbe  east 
edge  or  end  of  it  directly  west  of  the  west 
jamb  of  tbe  rear  door  of  the  grocery.  A 
flight  of  stairs,  starting  at  the  top  of  the 
west  end  of  this  area,  ran  down  to  the  bot- 
tom, by  which  access  was  obtained  to  the 
cellar  under  the  grocery.  This  area  was 
about  10  feet  deep,  27  inches  wide,  and  8 
feet  6  inches  long.  The  latch  and  knob  of 
the  grocery  door  were  on  the  west  edge  of 
the  door,  and  hinges  on  tbe  east;  the  door 
swinging  inward  to  the  south.  The  area  had 
an  ordinary  wooden  railing,  about  2  feet  10 
Inches  high  across  its  west  end  and  north 
side;  an  ordinary  wooden  post  being  at  the 
northeast  corner.  The  wall  of  the  building 
was  on  tbe  south  side,  and  tbe  west  end  was 
open,  giving  access  to  tbe  steps  leading  tn 
tbe  bottom  and  into  the  cellar.  The  space 
between  the  west  door  Jamb  and  east  end  or 
edge  of  the  area  opening  was  9^  Inches; 
the  door  sill,  a  few  Inches,  2  or  3,  above  the 
pave  of  tbe  alleyway;  the  opening  of  the 
area,  level  with  that  pave.  The  alley  was 
between  6  ond  8^^  feet  wide — 6  feet  where 
it  enters  from  Cardinal,  and  about  8^  feet 
between  the  wall  of  the  grocery  on  the  south 
and  the  wall  of  the  dwelling  on  the  north — 
so  that  there  was  about  6  feet  3  Inches  In 
the  clear  In  tbe  alley,  between  tbe  side  of 
the  area  railing  and  the  side  of  tbe  dwelling. 
Plaintiff  was  employed  as  housekeeper  for 
the  tenant  occupying  No.  8  Cardinal  avenue, 
which,  as  before  noted,  lies  on  the  north  side 
of  the  private  alleyway.  On  Sunday  even- 
ing, October  28,  1905,  she  was  sent  by  her 
mistress  to  Woods'  grocery.  Her  petition 
states  that  "as  she  was  leaving  said  store 
by  and  through  said  rear  door  •  •  • 
she  fell  Into  and  through  said  opening  or 
hole  in  said  {illeyway  to  the  floor  of  said 
basement,  whereby  she  was  severely  Injured 
and  crippled,"  and  describes  her  Injuries, 
which  are  quite  serious.  In  her  testimony 
plaintiff  stated  that  she  had  been  working  at 
the  house  of  Mrs.  Conloy,  the  tenant  of  No. 
8  Cardinal  avenue,  for  about  two  weeks  pri- 
or to  the  accident ;  that  she  knew  the  prem- 
ises and  the  alleyway  or  passageway;  that 
it  was  used  by  people  going  into  the  store 
to  buy  groceries  while  It  was  occupied  by 
the  Woods  Bros.  Passageway  was  paved. 
She  went  to  Woods'  grocery  on  the  evening 
of  October  28th  to  get  oysters  and  milk  for 
Mrs.  Conley.  Asked  what  she  did,  she  said: 
"I  stepped  into  the  store,  and  was  getting 
some  things,  and  wanted  to  speak  to  Mrs. 
Conley,  and.  at  that  time  I  stepped  into  the 
hole."  Had  gone  only  a  few  steps  into  the 
store  when  she  turned  back.  There  were 
ash  bins  and  bread  boxes  in  the  alleyway, 
and  openings  or  areaways  to  cellars  in  It 
At  the  time  of  the  accident  had  come  Into 
the     passageway     from     Cardinal     avenue. 
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Passageway  was  7  or  8  feet  wide.  Had  seen 
bread  men  leave  bread  in  the  boxes  In  the 
alley  and  Woods  come  out  of  the  rear  door 
and  get  It  Continuing,  witness  said:  "The 
steps  were  too  steep  for  me  to  hit,  and  I 
stepped  In  Just  like  you  would  drop  your 
bead  down  and  fall  In."  Said  the  area  was 
about  10  feet  deep,  6  feet  long,  and  about 
half  a  yard  wide,  a  banister  around  It;  the 
steps  leading  down  from  the  east  end  of  the 
opening,  westwardly,  toward  Cbannlng  ave- 
nue. The  east  end,  where  the  steps  lead 
down,  was  open.  It  was  close  to  7  o'clock, 
"and  getting  dark.  Just  getting  dusk,"  at 
the  time  of  the  accident  Went  into  the 
store  by  the  rear  door;  "got  part  way  In 
and  stepped  out  the  same  way  I  went  In; 
stepped  out  facing  forwards;"  bad  hold  of  the 
door  knob;  stepped  with  her  right  foot  and 
went  down,  and  clung  to  the  door  knob,  but  It 
was  too  late.  The  door  knob  was  on  the  west 
side,  next  to  the  opening  on  the  area  or  cellar- 
way.  Fell  about  10  feet  to  the  bottom  of  the 
opening  and  was  unconscious  for  awhile. 
Her  eye  dropped  out  and  her  temple  was  cut 
and  opened;  could  not  see  for  some  time  aft- 
erwards. Her  left  hand  was  broken,  and  she 
has  little  strength  in  it  and  still  suffers 
from  it;  was  also  bruised  about  her  face 
and  head. 

On  cross-examination  plaintiff  testified 
that  on  the  day  of  the  accident  she  was  em- 
ployed at  Mrs.  Conley's  as  a  house  girl; 
had  gone  to  Mrs.  Conley's  to  get  employment 
about  two  months  prior  to  the  accident;  had 
been  a  neighbor,  and  at  her  bouse  previous 
to  her  employment,  but  not  very  often;  had 
never  been  through  the  alleyway  previous 
to  her  employment  by  Mrs.  Conley.  She  us- 
ed the  alleyway  or  passageway  in  goii)g  to 
the  Woods'  store,  but  not  often;  had  used 
the  alleyway  about  three  times  previous  to 
the  accident.  There  were  other  areas  be- 
sides the  one  s!ic  fell  into  in  this  alley,  but 
had  never  noticed  one  so  close  to  the  door 
as  the  one  she  fell  Into.  She  had  been  In 
and  out  of  the  store  door  where  the  accident 
occurred  three  or  four  times  before  the  ac- 
cident, not  any  more.  The  cellarway  or 
areaway  she  fell  In  was  In  plain  view;  but 
she  never  noticed  It  was  so  close  to  the  door. 
Saw  the  banisters  on  the  west  side  and  on 
the  north  side  of  the  areaway.  She  saw  the 
opening  on  the  east  end  of  the  areaway, 
where  the  steps  begin  to  lead  down,  but  did 
not  know  It  was  so  close  and  dangerous) 
saw  it,  but  did  not  know  It  was  so  close; 
knew  the  east  end  of  the  areaway  was  open, 
but  did  not  know  It  was  so  close ;  knew  the 
east  end  of  the  areaway,  where  the  steps 
begin  to  lead  downward,  was  open  all  the 
time  she  worked  at  Mrs.  Conley's,  which 
was  for  about  two  weeks  prior  to  the  acci- 
dent. On  the  occasion  of  the  accident  she 
went  to  the  store  from  Mrs.  Conley's  house, 
Into  the  alleyway,  and  from  the  alleyway 
stepped  Into  the  store.  Took  hold  of  the 
door  knob  and  turned  it  and  walked  in.    Mrs. 


Conley  bad  told  her  to  go  Into  the  store.  She 
(witness)  bad  business  there.  Mr.  Woods  and 
one  or  two  others  were  in  the  store.  She 
started  to  buy  something,  but  forgot,  and 
wanted  to  Q)eak  to  Mrs.  Conley  about  some- 
thing before  she  made  the  purchase;  wanted 
to  step  back  and  speak  to  her;  had  a  bucket 
In  her  band  to  get  the  oysters;  only  said 
"Good  evening,"  to  the  gentlemen  In  the  store, 
and  was  only  In  the  store  long  enough  to  step 
out;  "Just  stepped  In  and  stepped  out."  She 
came  right  straight  out  of  the  door  and  start- 
ed west  toward  Cardinal  avenue;  had  left  her 
bucket  In  the  store;  had  started  to  go  west,  be- 
cause it  was  lighter ;  could  see  better  in  that 
direction.  It  was  Just  getting  dusk.  She 
stepped  forward  out  of  the  door;  stepped 
forward,  and  her  foot  sank  down.  She  knew 
the  cellarway  was  there,  but  did  not  know 
that  it  was  so  near  the  door.  She  bad  used 
the  back  door,  because  Mrs.  Conley  went 
that  way,  and  the  tenants  and  people  across 
the  way  used  it.  This  alleyway,  she  said, 
was  shut  off  by  the  gate,  and  was  for  the 
purpose  of  permitting  tenants  to  go  into  the 
rear  of  their  own  respective  premises.  Wit- 
ness had  used  It  In  going  to  Mrs.  Conley's 
back  door,  and  to  go  from  the  back  door  of 
Mrs.  Conley  to  the  street  Cardinal  avenue. 
The  rear  door  of  Woods'  grocery  opening  on 
the  alleyway  was  sometimes  open.  In  the 
summer  time  it  was  always  open,  "a  full 
passageway  for  everybody."  This  time  of 
the  accident  was  not  exactly  summer.  It 
was  getting  cool,  and  was  on  Sunday  night. 
The  store  was  open.  Witness  had  probably 
opened  the  door  herself.  It  was  unlo(±ed. 
Describing  the  alleyway,  the  premises,  and 
the  area,  and  the  railing  around  it,  witness 
said  that  the  only  part  not  protected  around 
the  areaway  was  the  east  opening,  which 
was  west  of  the  rear  door  of  Woods'  grocery. 

On  redirect  examination  plaintiff  said  she 
had  been  in  the  grocery  store  about  three 
times  previous  to  the  accident.  On  recross- 
examination  plaintiff  said  she  could  see  the 
rear  door  of  the  grocery  by  looking  out  from 
Mrs.  Conley's  house;  could  see  everything 
In  the  alleyway;  knew  the  areaway  or  cel- 
larway was  there,  but  did  not  know  It  was 
so  dangerous;  saw  it  but  she  never  noticed 
It  being  at  the  door  there. 

This  was  substantially  all  of  the  testimo- 
ny, as  shown  by  the  abstract  In  the  case,  giv- 
en by  the  plaintiff  herself.  In  her  direct, 
cross,  redirect  recross,  and  redirect  examina- 
tion as  to  the  fact  of  the  accident  Itself. 
Only,  three  witnesses  were  introduced  by 
her.  One,  Mrs.  Conley,  testified  to  knowing 
the  alleyway  and  the  area,  and  that,  while 
plaintiff  had  visited  her  several  times,  she 
had  only  been  at  work  for  her  about  two 
weeks  previous  to  the  accident;  knew  that 
plaintiff  was  In  the  habit  of  using  this  pas- 
sageway In  and  out  of  her  house;  alley  used 
by  all  the  tenants.  Their  children  played  In 
It  Had  told  Mr.  Weber  before  the  accident 
that  this  area  was  dangerous  to  the  chllUreu 
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who  placed  in  the  alleyway:  that  he  onght 
to  put  a  gate  across  Its  end.  He  said  be 
would  attend  to  It  Bakers  and  milkmen  us- 
ed this  alleyway  for  bread  boxes,  milk  de- 
livery, eta 

A  physician,  the  superintendent  of  the 
City  Hospital,  was  sworn  as  a  witness  for 
plaintiff,  and,  while  he  remembered  her  be- 
ing at  the  hospital,  he  was  not  able  to  re- 
member her  particular  case,  or  what  treat- 
ment she  received  there,  or  how  long  she  had 
been  at  the  hospital.  Another  witness  tes- 
tified to  measurements,  about  as  given  above, 
and  that  the  area  opening  was  on  a  level 
with  the  granitoid  walk  through  the  alley- 
way ;  that  from  east  to  west  it  was  approx- 
imately 8  feet  in  length  and  27  Inches  wide 
and  8  feet  deep  from  the  granitoid  to  the 
bottom.  It  was  admitted  that  the  defend- 
ants are  the  owners  of  the  premises  on  La- 
clede and  Cardinal  avenues. 

This  was  all  of  the  testimony  as  disclos- 
ed by  the  abstract  bearing  on  the  accident, 
save  that  witnesses  who  testified  for  plain- 
tiff testified  as  to  her  coming  to  the  store 
that  Sunday  night,  speaking  to  them,  then 
"backing  out,"  they  said.  They  heard  her 
scream,  and  picked  her  up.  No  one  saw  her 
fall.  No  evidence  for  defendants  or  in  re- 
buttal put  any  different  version  upon  the 
fact  of  the  accident  itself  than  had  plaintiff. 

Opinion. 

Probably  the  case  nearest  in  line  with  this, 
so  far  as  the  principle  of  law  controlling 
cases  of  this  kind  Is  concerned;  is  the  case 
of  Buescbing  v.  St.  Louis  Gaslight  Compa- 
ny, referred  to  and  relied  upon  by  counsel 
for  appellants  as  decided  by  this  court  (6 
Mo.  App.  85),  and  relied  on  by  counsel  for 
respondent,  as  decided  by  our  Supreme  Court 
(73  Mo.  219,  39  Am.  Rep.  fi03).  When  the 
case  was  before  the  Court  of  Appeals,  that 
court  held  that  the  facts  in  it  raised  a  pre- 
sumption of  negligence  on  the  part  of  the 
deceased  which  precluded  a  recovery.  On 
appeal  to  the  Supreme  Court,  the  Judgment 
of  the  Court  of  Appeals  was  reversed.  Judge 
Hough,  who  delivered  the  opinion,  said  (73 
Mo.  219,  loc.  cit.  229  [39  Am.  Rep.  503]): 
"It  has  been  repeatedly  decided  by  this  court 
that  it  is  not  incumbent  upon  the  plaintiff, 
in  the  first  instance,  to  show  that  he  was 
free  from  negligence,  or  in  the  exercise  of 
ordinary  care  at  the  time  of  receiving  the 
injury  complained  of,  but  that  the  concur- 
ring Diligence  of  the  plaintiff  Is  a  matter  of 
defense,  and  the  burthen  of  showing  it  is, 
therefore,  upon  the  defendant.  If,  however, 
it  appears  without  any  conflict  of  evidence 
from  the  plaintiff's  own  case,  or  from  the 
cross-examination  of  his  witnesses,  that  he 
was  guilty  of  negligence  proximately  con- 
tribntlng  to  produce  the  injury,  it  would  be 
the  duty  of  the  court  to  take  the  case  from 
the  Jury,  by  declaring  as  a  matter  of  law 
that  the  plaintiff  cannot  recover."  '^e  know 
of  no  better  declaration  of  the  law  on  the 


subject  as  applicable  to  cases  of  this  kind 
than  the  foregoing,  and  it  has  never  been 
questioned  or  disturbed  by  any  decision  in 
this  state.  Like  the  case  at  bar,  the  accident 
occurred  in  consequence  of  an  open  area  or 
cellarway  on  a  public  thoroughfare.  The  case 
differs  from  the  one  at  bar,  however,  in  this: 
That  the  husband  of  plaintiff  in  the  Buesch- 
ing  Case  was  found  lying  at  the  bottom  of  the 
areaway  dead.  No  one  saw  him  fall.  No 
one  knew  how  long  he  had  lain  there.  There 
was  even  a  suggestion  that  he  might  have 
been  murdered  and  thrown  there;  the  theo- 
ry of  homicide,  however,  being  held  by  the 
court  to  be  untenable  from  the  fact  that  his 
personal  effects  were  found  on  the  body  of 
the  deceased,  and  every  surface  indication 
tended  to  show  that  be  had  met  his  death  by 
falling  down  into  the  open  area,  and  knowl- 
edge by  the  deceased  of  the  open  area  rested 
entirely  on  presumption.  How  the  accident 
occurred  was  left  entirely  to  presumption 
and  conjecture.  The  Court  of  Appeals  held 
the  presumptions  under  the  facts  led  to  the 
conclusion  of  negligence  on  part  of  the  de- 
ceased. This  was  denied  by  the  Supreme 
C!ourt. 

In  the  case  at  bar,  it  is  not  necessary  to 
resort  to  presumption.  The  actual  facts  of 
the  accident  are  in  evidence.  In  the  Buesch- 
Ing  Case  the  cellarway  was  an  open  space  on 
the  street,  without  any  protection  whatever 
around  it,  or  on  either  side.  In  the  case  at 
bar  the  area  was  open  only  at  one  end,  and 
.that  open  end  not  toward  the  alleyway,  but 
on  the  side  of  the  wall,  the  roadway,  pas- 
sage, or  space  6  feet  3  inches  wide  between 
Its  rail  and  the  opposite  wall,  so  that  per- 
sons passing  up  and  down  the  alleyway 
were  in  no  danger  whatever  of  falling  into 
this  open  space.  To  get  into  or  fall  into 
this  area,  one  would  have  to  go  out  of  their 
way,  unless  coming  out  of  or  going  into  the 
store.  It  was  not  on  the  line  of  travel  of 
persons  coming  in  from  the  Cardinal  avenue 
entrance,  and  would  not  even  be  on  the  line 
of  travel  of  those  coming  out  of  the  door- 
way of  the  grocery,  unless  they  turned  to- 
ward it,  instead  of  going  straight  out  into 
the  alleyway;  that  is  to  say,  It  was  not  on 
the  usual  path  of  passage  or  travel  throu^ 
the  alleyway.  Therefore  in  this  respect  it 
differs  radically  in  position  from  the  open 
area  in  the  Buescbing  Ciase.  After  stating 
the  facts  in  evidence.  Judge  Hough  contin- 
ues: "In  passing  on  a  demurrer  to  the  evi- 
dence, the  court  is  required  to  make  every 
inference  of  fact  in  favor  of  the  party  of- 
fering the  evidence,  which  a  Jury  might, 
with  any  degree  of  propriety,  have  inferred 
in  bis  favor,  and  if,  when  received  In  this 
light,  it  Is  insufficient  to  support  a  verdict  in 
his  favor,  the  demurrer  should  be  sustain- 
ed. Wilson  V.  Board  of  Education,  63  Mo. 
137.  But  the  court  Is  not  at  liberty,  in  passv- 
Ing  on  such  demurrer,  to  make  inferences  of 
fact  in  favor  of  the  defendant,  to  countet^ 
vail   or  overthrow   either  presumptions  of 
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law  or  Inferences  of  fact  in  favor  of  the 
plaintifT.  That  would  clearly  be  usurping 
the  province  of  the  Jury.  So  that  If  it  were 
essential,  In  order  to  sustain  the  demurrer 
to  the  evidence,  that  It  should  appear  to 
the  court  at  the  close  of  plaintiffs  case  that 
the  deceased  had  knowledge  of  the  opening 
In  question,  Inasmuch  as  such  knowledge 
could  only  appear  by  way  of  Inference  In 
favor  of  the  defendant  from  facts  which 
were  proven,  the  demurrer  could  not  be  sus- 
tained." 

Applying  this  to  the  case  at  bar,  and 
drawing  the  Inferences  and  conclusions  from 
It,  which  are  so  plainly  dedudble  and  un- 
mlstalcably  follow,  we  have  In  the  case  at 
bar  the  very  facts,  by  uncontradicted  evi- 
dence, that  were  absent  In  the  Buesching 
Case,  and  which  facts,  If  present  In  the 
Buesching  Case,  would  have  resulted  In 
withdrawing  the  case  from  the  jury.  In  the 
case  at  bar  the  plaintiff  herself  admits  that 
she  Icnew  of  the  cellarway  or  area.  She 
knew  that  It  was  unprotected.  She  had  gone 
past  It  hardly  an  Instant  before,  gone  over 
by  exactly  the  same  route,  and,  unmindful 
of  the  proximity  of  the  opening,  she  has 
walked  or  backed  Into  It;  her  only  explana- 
tion being  that  she  had  not  realized  that  It 
was  so  near.  This  will  not  do,  and,  if  I  un- 
derstand the  law  announced  In  the  Buesch- 
ing Case,  would  have  warranted,  even  com- 
pelled, the  trial  Judge  to  have  taken  the 
case  from  the  Jury.  Plaintiff  should  not  be 
allowed  to  shift  onto  the  defendants  the  re-' 
sponsibiUty  for  her  carelessness. 

Smith  et  al.  v.  City  of  St.  Joseph,  45  Mo. 
449,  Is  relied  on  by  my  learned  Associates 
as  particularly  in  point  In  support  of  the 
view  they  take  of  this  case.  Reading  that 
case  will  show  that  the  facts  in  it  are  in  no 
manner  analogous  to  those  In  the  case  at 
bar.  In  that  case  plaintiff,  with  knowledge 
of  the  existence  of  the  excavation,  tried  to 
avoid ;  In  this  case  plaintiff,  with  knowledge 
of  the  open  area,  carelessly  and  negligently 
stepped  into  It  There  is  no  possible  analogy 
between  the  facts  In  the  two  cases.  The  use 
of  expressions  in  the  Smith  Case  as  ap- 
plicable to  this  case  fairly  Illustrates  the 
danger  of  the  application  of  a  correct  prin- 
ciple to  entirely  different  facts.  The  same 
remark  applies  to  the  application  made  by 
my  learned  Associate  of  the  Buesching  Case. 
My  learned  Associate  appears  to  reason  on 
the  theory  that,  because  Buesching  fell  In- 
to an  open  areaway  and  the  defendants  were 
held  Uable,  the  plaintiff  In  this  case  falling 
Into  an  open  area,  therefore  the  defendants 
are  liable,  and  that,  because  the  Supreme 
Court  held  in  the  Buesching  Case  that  a  de- 
murrer to  the  evidence  snould  not  have  been 
sustained,  it  would  be  error  In  this  case  to 
sustain  the  demurrer. 

That  reasoning,  I  respectfully  submit,  de- 
stroys and  is  directly  contrary  to  the  rule 
announced  by  the  Supreme  Court,  through 
Judge  Hough,  in  the  Buesching  Case.     To 


put  it  briefly,  there  was  no  evidence  In  the 
Buesching  Case  that  Buesching  knew  of  the 
presence  of  the  open  area.  That  knowledge 
had  to  be  presumed.  There  was  no  evidence 
as  to  how  he  fell  into  the  area.  That  had  to 
be  presumed.  The  court  held  that  if  the  posi- 
tive and  uncontradicted  facts  showed  knowl- 
edge of  the  dangerous  opening,  and  that  by 
his  own  negligence  or  carelessness  Buesch- 
ing was  killed,  the  case  should  have  been 
taken  from  the  Jury.  But  if  knowledge  and 
acts  amounting  to  carelessness  bad  to  be 
presumed  from  the  mere  fact  of  the  fall, 
then  carelessness  could  not  be  presumed  be- 
cause the  facts  on  which  It  might  be  predi- 
cated rested  on  mere  presumption,  and  not 
on  evidence.  My  contention,  therefore.  Is 
that  my  learned  Associates,  In  allowing  the 
verdict  of  the  Jury  to  stand  In  this  case,  and 
in  holding  that  the  case  should  not  have  been 
taken  from  the  Jury,  have  disregarded  the 
principle  underlying  all  the  cases,  and,  taking 
the  law  to  be  as  stated  by  Judge  Hough  in 
the  Buesching  Case,  have  gone  contrary  to 
the  last  controlling  decision  of  the  Supreme 
Court.  Of  course,  any  quantity  of  cases  can 
be  cited  where  the  court  holds  a  case  should 
go  to  the  Jury.  None  of  the  cases  referred 
to  overrule  the  rule  of  law  announced  by 
Judge  Hough  as  to  when  a  case  should  be 
taken  from  the  Jury.  This  case  Illustrates 
the  danger  of  following  what  is  sometimes 
referred  to  as  "case  law";  that  Is  to  say, 
looking  to  the  decision  In  a  particular  case, 
rather  than  to  the  underlying  principle. 
When  the  Supreme  Court  announces  a  rule 
as  a  principle  of  law,  we  are  tx>und  by  it 
When  It  applies  that  principle  In  a  given 
case  and  reaches  a  certain  result,  we  are  not 
bound  to  apply  it  in  another  case  to  reach 
a  like  result,  unless  the  very  facts  In  the 
case  before  us  are  "on  all  fours,"  as  It  Is 
patly  said,  with  the  case  before  us;  that 
is,  are  so  nearly  analogous  as  to  bring  the 
cases  In  line. 

Applied  to  the  facts  in  this  case,  I  con- 
tend that  the  rule  laid  down  in  the  Buesch- 
ing Case  as  to  when  a  case  should  be  taken 
from  the  Jury  is  controlling,  and  as  applied 
to  the  facts  In  this  case  must  result  in  a 
reversal.  While  recognizing  as  the  law  that 
it  is  the  province  of  the  Jury  to  pass  on  the 
evidence,  and  that  their  verdict  Is  usually 
binding  on  the  courts,  there  is  the  grave  and 
ever-present  obligation,  resting  on  the  trial 
as  well  as  appellate  courts,  to  determine 
whether  the  case  should  go  to  the  Jury  at 
all.  Moreover,  It  is  the  duty  of  the  appellate 
as  well  as  of  the  trial  court  to  see  to  It  that 
in  and  by  their  verdict  the  Jury  have  fol- 
lowed the  direction  of  the  trial  Judge  and 
are  supported  in  or  have  evidence  before  them 
warranting  the  verdict  In  this  case  I  am  so 
clearly  of  opinion  that  the  Jury  not  only  had 
no  evidence  warranting  their  verdict,  but  that 
they  disregarded  the  instructions  as  to  con- 
tributory negligence  of  plaintiff  barring  her 
recovery,  that  I  do  not  think  it  Should  be 
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permitted  to  stand.  The  Jury  were  told  that 
U  they  believed  from  the  evidence  "that  the 
plaintiff  knew,  or  by  the  exercise  of  ordi- 
nary care  on  her  part  she  would  have  dis- 
covered, prior  to  aald  accident,  that  the 
areaway  or  stairway  described  In  the  evi- 
dence was  partly  unprotected  and  nnguard- 
ed,  then  the  plalntUC  cannot  recover,  and 
your  verdict  must  be  for  the  defendants, 
even  though  you  may  believe  that  plaintiff 
was  tnlured  by  falling  Into  said  stairway," 
and  "that  the  plaintiff  was  bound  to  exercise 
ordinary  care  for  her  own  safety.  If  you 
find  from  the  evidence  that  jrtaintlff  did  not 
exercise  ordinary  care  for  her  own  safety, 
and  that  such  failure  of  plaintiff  to  exercise 
ordinary  care  for  her  own  safety,  if  any, 
contributed  to  cause  the  Injuries  of  which 
plaintiff  complained,  then  the  plaintiff  can- 
not recover,  and  your  verdict  must  be  for 
the  defendants."  There  was  no  dispute,  no 
contradictory  testimony,  over  the  fact  that 
plaintiff  knew  of  this  opening;  that  she 
backed  or  stepped  into  it,  not  remeuberlDg 
or  realizing,  as  she  says,  that  it  was  so  close 
to  the  door.  Her  own  testimony,  to  my 
mind,  proves  that  she  came  within  these 
two  instructions,  and  should  not  recover. 
That  being  so,  I  am  clearly  of  opinion,  not 
only  that  the  law  as  announced  by  Judge 
Hough  in  the  Bueschlng  Case  comes  Into 
play,  and  that  the  court,  in  refusing  to  take 
the  case  from  the  jury,  acted  in  disregard 
of  that  rule  of  law,  and  that  In  afiSrming  this 
Judgment  we  are  In  direct  conflict  with  it, 
but  also  that  the  verdict  Is  contrary  to  the 
Instructions  given,  and  should  have  been 
set  aside  for  that.  If  for  no  other,  reason. 

furthermore,  as  going  tct  the  absolute 
Justice  of  the  case,  we  should  not  overlook 
the  fact  that  plaintiff  was  where  she  had  no 
business  to  be  on  the  evening  of  the  acci- 
dent. It  was  Sunday  evening,  about  dusk. 
The  store  was  closed,  as  it  should  have  been. 
Two  or  three  people  were  sitting  Inside  talk- 
ing. Plaintiff  Insisted  on  being  admitted,  to 
buy  oysters,  she  says;  but  when  she  gof 
In  'she  forgot  what  she  was  sent  for,  and 
turned  back  to  find  out  from  her  employer, 
when  she  stuped  into  the  area.  Nor  is 
there  any  proof  that  defendants  had  any  oc- 
casion to  consider  the  open  area  dangerous. 
They  were  landlords,  not  tenants  in  posses- 
sion, and  that  they  should  be  mulcted  in 
heavy  damages  under  the  facts  in  this  case 
seems  to  me  very  unjust.  They  have  every 
right  to  demand  that  plaintiff  should  prove 
herself  free  from  careless  negligence  before 
they  are  called  upon  to  respond. 

Another  proposition  in  the  case,  in  my 
opinion,  calls  for  reversal.  There  were  cer- 
tain photographs  in  evidence,  showing  the 
area  and  alleyway.  Admittedly  they  were 
taken  after  the  accident.  On  one  of  them 
binges,  as  of  a  gate,  appeared  on  the  post  at 
the  side  or  open  end  of  the  area.  It  was 
conceded  at  the  trial  that  no  gate  had  ever 
been  across  this  end  prior  to  the  accident. 
The  court  in. an  instruction,  told  the  Jury 


that  they  should  disregard  all  evidence,  if 
any,  of  any  gate  having  been  placed  on  the 
stairway — that  evidence  of  repairs  or  al- 
terations made  after  the  accident  is  not  com- 
petent evidence  of  any  negligence  on  the  part 
of  defendants.  In  the  face  of  this,  counsel 
for  plaintiff.  In  his  closing  address  to  the 
Jury,  with  the  photograph  in  his  hands, 
said:  "Are  there — in  this  picture,  sworn  to, 
,broi"^ht  here  by  them — are  there  or  are 
there  not  hinges  on  that  upright  there? 
Don't  you  see  there  are?"  C!ounsel  for  de- 
fendant checked  counsel  for  plaintiff,  and, 
calling  the  court's  attention. to  the  remark, 
asked  the  court  to  check  and  correct  coun- 
sel, whereupon  the  court  said:  "The  court  de- 
clines to  correct  counsel  In  his  argument  with 
reference  to  the  photograph."  Exception  was 
duly  saved.    I  think  this  reversible  error. 

On  the  \vhole  case,  I  think  the  Judgment 
should  be  ffeversed,  without  a  remander  of 
the  case,  on  the  refusal  of  the  court  to  take 
the  case  from  the  Jury,  and  that  my  learned 
Brothers,  in  holding  to  the  contrary,  are  In 
<9>nfllct  with  the  decision  of  the  Supreme 
Court  in  the  Bueschlng  Case,  and  also  with 
Wheat  V.  City  of  St  Louis,  179  Mo.  572,  78 
S.  W.  790,  64  L.  R.  A.  292,  and  HoUoway  v. 
Kansas  City,  184  Mo.  Id,  82  S.  W.  89.  I 
therefore  request  that  this  cause  be  certified 
to  the  Supreme  Court 

NORTONI,  J.  Referring  to  the  facts  stat- 
ed by  our  learned  Associate,  the  Presiding 
Judge,  in  the  opinion  tendered  by  him  for 
adoption  by  the  court,  I  find  myself  wholly 
unable  to  concur  In  the  conclusions  of  law 
pronounced  upon  these  facts.  The  view  I 
have  taken  of  this  case,  and  the  doctrine  of 
the  opinion  tendered,  may  be  properly  pre- 
sented In  a  memorandum  as  follows:  I  am 
persuaded  that  it  was  proper  to  send  the 
case  to  the  Jury.  The  girl  testified  that, 
while  she  knew  the  areaway  was  there,  she 
had  not  noticed  it  was  so  close  to  the  door, 
and  It  was  not  such  a  place  as  a  person  of 
ordinary  prudence  would  not  go  near.  The 
opinion  holds  that  the  plaintiff  should  be  de- 
clared guilty  of  contributory  negligence  as  a 
matter  of  law,  for  the  reason  the  girl  knew 
of  the  areaway.  Now  the  mere  fact  of 
knowledge  touching  a  danger  of  this  kind  Is 
nut  of  itself  sufiBclent  to  operate  negligence 
as  a  matter  of  law.  This  Idea  runs  through 
all  the  decided  cases  in  this  state,  as  I  un- 
derstand them.  Indeed  It  has  been  expressly 
decided  In  a  case  where  a  lady  walked  off 
an  embankment,  and  it  appeared  she  was 
familiar  therewith.  It  is  said  in  that  case 
that  the  mere  fact  a  person  had'  previous 
knowledge  of  a  defect  or  hole  in  the  ground 
Is  not  conclusive  evidence  of  negligence  if 
she  afterwards  walked  into  the  same.  The 
fact  should  be  submitted  to  the  Jury  with 
the  other  evidence,  for  them  to  ascertain 
whether  the  party  exercised  that  degree  of 
care  which  would  be  exercised  by  an  ordi- 
narily prudent  person  under  the  circumstan- 
ces.   See  Smith  v.  St  Joseph,  45  Mo.  469. 

And  this,  too,  is  the  doctrine  of  the 
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of  Buesching  y.  St  Louis  Gaslight  Co.,  73 
Mo.  219,  39  Am.  Rep.  503,  cited  In  the  opin- 
ion. 1  do  not  understand  that  i)ortiou  of  the 
Buesching  Case  quoted  by  Judge  REYNOLDS 
to  be  the  doctrine  of  that  case;  that  Is,  the 
nub  of  the  case.  The  portion  relied  upon  In 
the  present  Instance  as  pointing  this  plaintiff 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law  is  where  Judge  Hough  says  In  the 
Buesching  Case,  as  follows:  "So  that.  If  it 
were  essential  In  order  to  sustain  the  de- 
murrer to  the  evidence  that  It  should  appear 
to  the  court,  at  the  conclusion  of  plaintiff's 
case,  that  the  deceased  bad  l^nowledge  of  the 
opening  In  question,  inasmuch  as  such  knowl- 
edge could  only  appear  by  way  of  Inference 
in  favor  of  the  defendant  from  facts  which 
were  proven,  the  demurrer  could  not  be  sus- 
tained." Now  the  opinion  reasons  as  though 
Judge  Hough  Implied  by  these  remarlcs  that. 
If  It  appeared  plaintiff  bad  loiowledge  of  the 
opening,  she  could  not  recover.  In  fact, 
those  remarlcs  were  only  preliminary,  and 
did  not  purport  to  state  the  law  of  the  case. 
The  law  of  the  Buesching  Case  on  the  ques- 
tion of  prior  knowledge  of  the  opening  is 
stated  on  top  of  page  232  of  73  Mo.  (39  Am. 
Rep.  503).  In  discussing  the  question  of  a 
defect  or  nuisance  in  or  near  a  highway, 
and'  what  Influence  prior  knowledge  on  the 
part  of  the  plaintiff  should  have  in  such  case. 
Judge  Hough  states  the  law  on  page  232,  as 
follows:  "In  the  latter  case  no  person  Is 
required  to  abandon  a  convenient  or  cus- 
tomary route  of  travel  in  a  city  because  of 
dangerous  excavations  near  the  highway,  un- 
less the  use  of  the  way  under  such  circum- 
stances would  be  Inconsistent  with  the  exer- 
cise of  reasonable  and  ordinary  care.  Bar- 
ton V.  Springfield,  110  Mass.  131;  Snow  v. 
Provlncetown,  120  Mass.  5S0.  And  a  traveli 
er.  If  Injured  thereby,  may  recover,  notwith- 
standing his  knowledge  of  the  existence  of 
the  nuisance,  provided  he  was  at  the  time 
using  ordinary  care.  Smith  v.  City  of  St 
Joseph,  45  Mo.  499;  Thompson  on  Negligence, 
pp.  1203,  1204,  1205,  1208,  §§  52,  53;  Shear- 
man &  Redfleld  on  Neg.  i  414."  It  therefore 
appears  that  the  Buesching  Case  approves 
the  doctrine  of  Smith  v.  St.  Joseph,  45  Mo. 
499,  and  that  It  asserts  the  doctrine  that 
mere  knowledge  of  Itself  is  not  sufficient  to 
charge  a  party  with  contributory  negligence. 
In  fact  this  doctrine  runs  through  all  of  the 
cases  on  the  law  of  negligence,  as  I  under- 
stand it  And  at  page  233  of  73  Mo.  (39  Am. 
Rep.  503),  Judge  Hough,  in  speaking  of  the 
fact  that  If  Buesching  knew  of  the  area- 
way  in  the  sidewalk,  says :  "The  law  is  that 
the  deceased  was  guilty  of  negligence"  if  he 
knew  it,  and  did  not  avoid  it,  "provided  he 
could  have  avoided  It  by  the  exercise  of  ordi- 
nary care."  The  result  of  the  authority  is, 
then,  as  I  understand  it  this :  That  knowl- 
?(lge  of  the  areaway  is  not  sufficient  to 
charge  the  plaintiff  with  contributory  negli- 
gence as  a  matter  of  law.  Therefore,  the 
only  question  for  determination  is  whether 
plaintiff  would  have  avoided  falling  into  It 


by  exercising  ordinary  care  on  Her  psrt  I 
think  that  question,  in  view  of  tlie  sitimtioD, 
and  In  view  of  the  plalntHTs  testimony  tb«t 
she  did  not  notice  the  areaway  was  so  dose 
to  the  door,  under  the  circomstances  sur- 
rounding the  case,  ought  to  be  decided  by  • 
Jury.  The  circumstances  which  more  or  less 
Influence  this  conclusion  are :  First,  Omt  the 
areaway  was  not  a  place  of  imminent  and 
great  danger;  that  is.  It  was  an  ordinary 
affair  about  which  and  near  whtdi  persons 
of  ordinary  prudence  frequently  ga  In  tltis 
respect  the  case  Is  distinguishable  from  those 
which  present  imminent  and  threatening 
dangers  which  all  persons  of  ordinary  pra- 
dence  know  are  likely  to  entail  injuries.  For 
instance.  If  this  were  a  coal  shaft  50  or  lOO 
feet  deep  and  nnprotected,  I  would  say  that 
a  person  was  guilty  of  contribntory  negli- 
gence as  a  matter  of  law  for  thus  inatten- 
tively moving  about  it  But  as  It  was  only  a 
small  areaway,  about  which  pmdent  people 
move  or  go.  It  does  not  present  that  feature 
of  glaring  and  Imminent  danger  whidi  is 
essential  under  onr  decisions  to  infuse  the 
element  of  negligence  as  a  matter  of  law. 
For  the  distinction  which  obtains  with  re- 
spect to  declaring  negligence  as  a  matter  of 
law  and  a  question  for  the  Jury,  see  Ga- 
raci  V.  Hill  O'Meara  Const  Co.,  124  Mol  App. 
709,  102  S.  W.  594;  Huhn  v.  Mo.  Pac.  Ry. 
Co.,  92  Mo.  446,  447,  4  S.  W.  937.  This  was 
not  a  place  of  great  and  imminent  dangers, 
but  it  was  an  ordinary  affair,  about  which 
prudent  persons  move  with  more  or  less 
careleBBness,,  believing  It  safe  to  do  so.  If 
the  danger  is  one  which  a  prudent  person 
will  move  about,  believing  that  by  the  exer- 
cise of  even  great  care  they  are  safe  In  so 
doing,  the  question  is  for  the  jury.  See 
Huhn  V.  Mo.  Pac.  Ry.  Co..  92  Ma  447,  4  S. 
W.  937. 

Since  writing  the  foregoing  memorandum 
Judge  GOODE  has  directed  me  to  note  him 
as  concurring  in  the  views  therein  expressed, 
and  suggested  that  it  be  filed  as  the  opinion 
of  the  court 

As  to  the  other  arguments  in  the  brief,  it 
is  sufficient  to  say  that  we  have  examined 
the  questions  presented,  and  do  not  find  suf- 
ficient error  in  the  record  to  warrant  a  re- 
versal. In  this  connection  we  invite  atten- 
tion to  our  statute  (section  865,  Rev.  St. 
1899  [page  812,  Ann.  St  1906]),  providing 
as  follows:  "The  Supreme  Court,  or  courts 
of  appeals,  shall  not  reverse  the  Judgment 
of  any  court  unless  it  shall  believe  that  er- 
ror was  committed  by  such  court  against 
the  appellant  or  plaintiff  in  error,  and  ma- 
terially affecting  the  merits  of  the  action." 
Judge  GOODE  concurring,  the  Judgment  will 
be  affirmed. 

Judge  REYNOLDS  Is  of  the  opinion  the 
decision  is  in  conflict  with  the  opinion  of 
the  Supreme  Court  in  Buesching  v.  St  Louis 
Gaslight,  Co.,  73  Mo.  219,  39  Am.  Rep.  503. 
It  is  therefore  ordered  that  the  cause  be 
transferred  to  that  court  for  final  determina- 
tion. 
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WALTON   &   CO.    Y.    BURCHEL. 

(Supreme    Conrt    of   Tennessee.      Sept.    Term, 
1907.) 

1.  Master  and  Sjebvant  (5  265*)— Action 
FOR  Death  or  Servant— Burden  of  Proof. 

One  an'mts  for  the  death  of  a  servant  b; 
the  premature  explosion  of  dynamite  ip  charge 
of  the  foreman  has  the  burden  of  showing  by  a 
preponderance  of  the  evidence  that  the  explo- 
sion was  caused  by  the  negligence  of  the  fore- 
man, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  (  801;    Dec.  Dig.  {  265.*] 

2.  Appeai.  and  Error  ({  927*)— Rulino  on 
Motion  for  Peremptory  iNSTBtrcxioNS— 
Review. 

The  court,  in  determining  whether  the  mo- 
tion for  peremptory  instructions  should  have 
been  granted,  must  talce  as  true  the  strongest 
legitimate  view  of  the  evidence  in  favor  of  the 
verdict,  and  disregard  countervailing  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2012 ;   Dec  Dig.  J  027.*] 

3.  Master  and  Servant  (§  2C7*)— Injury 
TO  Servant— Negligence— Evidence. 

In  an  action  for  the  death  of  a  servant, 
caused  by  the  negligence  of  a  foreman,  the 
foreman's  negligence  may  be  proved  by  circum- 
stances. 

[EU.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  935 ;   Dec.  Dig.  §  2C7.*] 

4.  Master  and  Servant  (S  279*)— Injury  to 
Servant— Negligence— Evidence. 

Id  an  action  for  the  death  of  a  servant  by 
the  premature  explosion  of  dynamite  in  charge 
of  the  foreman,  evidence  held  to  establish  facts 
justifying  the  inference  that  the  explosion  was 
caused  by  the  negligence  of  the  foreman. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {  070;   Dec.  Dig.  {  270.*] 

5.  Master  and  Servant  ({  216*)— Injury  to 
Servant— Assumption  of  Risk. 

A  servant  under  16  years  of  age  was 
killed  by  the  premature  explosion  of  dynamite 
used  in  constructing  a  railroad  track.  His 
father  was  foreman  m  chnrge  of  the  dynamite. 
He  was  a  reckless  and  drinking  man,  and  so 
known  to  the  master.  The  servant  was  ig- 
norant of  the  use  and  danger  of  dynamite,  and 
bis  father  had  not  given  him  instructions. 
Held,  that  the  servant  had  not  assumed  the 
risk  because  he  continned  in  the  service. 

[Ea.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  570;    Dec.  Dig.  {  216.*] 

6.  Death  (j  5*)— Death  and  Survivorship- 
Presumptions. 

In  the  absence  of  evidence  as  to  which  of 
two  persons,  killed  in  a  common  disaster,  died 
first,  the  presumption  is  that  both  died  at 
the  same  time,  and  descent  and  distribution 
will  take  their  course  as  if  their  deaths  had  been 
simultaneous. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  S  7 ;   Dec.  Dig.  {  5.*] 

7.  Death  (|  31*)  —  Actions  for  Death  — 
Right  to  Sue. 

Where  a  father  and  son,  killed  in  a  com- 
mon disaster,  died  at  the  same  time,  the  right 
of  action  for  the  death  of  the  son  survived  to 
his  mother,  brothers,  and  sisters. 

[Ed.  Note.— For  othPT  msos,  see  Death,  Cent. 
Dii:.  I  35;   Dec.  Dig.  {  31.*] 

Error  to  Circuit  Court,  Campbell  County; 
G.  McHenderson.  Judge. 

Action  by  S.  E.  Burehel,  administrator  of 
C.  E.  Burcbel,  deceased,  against  Walton  & 


Co.    There  was  a  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Lucky,  Sanford  &  Fowler  and  J.  Will  Tay- 
lor, for  plaintiffs  In  error.  Pickle,  Turner 
&  Kenuerly  and  R.  M.  Harretl,  for  defend- 
ant In  error. 

HENDERSON,  Special  Judge.  This  is  an 
action  for  damages  for  the  death  of  Burehel, 
Intestate  of  defendant  In  error,  caused  by  a 
premature  dynamite  explosion  In  the  con- 
struction of  the  Knozvllle,  La  Follette  & 
Jelllco  Railroad.  There  was  verdict  and 
judgment  In  favor  of  defendant  In  error  for 
$1,650,  and  plaintiffs  In  error  have  appealed 
and  assigned  errors. 

At  the  conclusion  of  the  evidence  of  de- 
fendant In  error  before  the  jury,  plaintiffs  in 
error  moved  for  instructions  in  their  favor. 
This  was  refused.  The  motion  was  renewed 
at  the  conclusion  of  all  of  the  evidence,  and 
was  refused.  The  second  assignment  of  er- 
ror is  to  this  action  of  the  trial  jndge. 

Plaintiffs  in  error  were  contractors  for 
the  railroad  company,  and  had  nndertaken 
the  work  of  constructing  a  part  of  the  road. 
This  work  consisted  in  the  excavation  of 
earth  and  stone,  which  required  the  use  of 
dynamite  as  an  explosive.  The  duties  of  the 
intestate  of  defendant  In  error  were  those 
of  a  helper  and  ordinary  hand  or  laborer, 
consisting  in  digging  and  transporting  dirt 
and  stone  and  preparing  stone  for  blasting; 
but  It  was  no  part  of  bis  duty  to  store  or 
handle  the  dynamite,  further  than  the  same 
Is  done  under  the  Immediate  control  and  di- 
rection of  the  boss  or  foreman  of  the  plain- 
tiffs In  error. 

It  Is  averred  that  the  intestate  of  defend- 
ant In  error  was  a  minor.  Inexperienced  and 
iintnstructed  in  the  handling  of  such  ex- 
plosives, and  not  acquainted  with  the  dan- 
gers Incident  thereto;  that  it  was  the  dnty 
of  the  boss  or  foreman  to  superintend  their 
use,  which  he  undertook  to  do;  and  on  ac- 
count of  his  negligence  in  this  particular  said 
intestate  lost  his  life. 

It  is  further  averred  tbat  large  quanti- 
ties of  dynamite  were  negligently  exposed  by 
the  foreman,  without  sufficient  safeguard, 
near  the  place  where  said  intestate  was  at 
work ;  that  the  foreman  knew  of  the  de- 
fective and  improper  instruments  for  the 
purpose  of  tamping,  packing,  and  removing 
the  dynamite,  and  used  same  in  a  negligent 
manner,  producing  a  premature  explosion  of 
a  small  quantity  of  dynamite,  causing  the 
explosion  of  a  large  amount  negligently  plac- 
ed near,  resulting  in  the  death  of  said  intes- 
tate. 

The  second  count  contains  the  additional 
averments  that  the  explosion  was  caused, 
first,  by  the  failure  of  plaintiffs  in  error  to 
provide  a  safe  and  good  quality  of  dynamite ; 
second,  that  said  foreman  was  incupipetent, 


•For  other  case*  see  sam*  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  dat*.  A  Reporter  Indexes 
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negligent  and  reckless,  and  this  had  been 
evidenced  by  acts  of  recklessness  prior  there- 
to, of  which  plalntltCs  in  error  knew,  yet, 
notwithstanding  this,  be  was  placed  in  posi- 
tion of  the  highest  responsibility  with  refer- 
ence to  the  handling,  use,  and  care  of  the 
dynamite,  and  that  said  intestate  did  not 
know  of  bis  incompetency. 

Plalntifts  in  error  were  excavating  a  cat  In 
the  construction  of  the  railroad.  The  work 
was  begun  on  each  side  at  the  some  time. 
J.  II.  Burchel,  the  father  of  said  intestate, 
as  foreman  or  boss,  was  In  charge  of  one 
crew  of  bands  beginning  on  one  side,  and 
Hugh  Jordan  was  In  charge  of  the  crew  be- 
ginning on  the  other  side,  and  they  had 
worked  up  to  within  about  6  or  8  feet  of 
meeting.  J.  R.  Johnson,  known  as  the  "walk- 
ing boss,"  had  the  supervision  of  both  crews, 
and  employed  the  bosses  or  foremen;  the 
latter  having  the  right  to  employ  hands  un- 
der them  and  to  discbarge  them. 

The  cut  upon  which  they  were  at  work 
was  about  45  feet  deep,  and  they  bad  to 
make  the  excavation  through  limestone  rock 
and  dirt.  Dynamite  was  the  explosive  used. 
The  foreman  had  charge  of  the  dynamite, 
and  gave  instructions  as  to  Its  use.  If  be 
did  not  handle  It  himself.  It  was  his  duty 
to  have  a  safe,  reliable  man  to  do  that; 
but  Its  use  was  directed  under  his  personal 
supervision. 

The  dynamite  is  kept  In  a  magazine  some 
800  or  400  yards  from  the  place  of  the  work. 
When  any  Is  needed  for  blasting,  it  Is  tbe 
duty  of  the  foreman  to  provide  a  safe  and 
reliable  man  to  go  for  It.  When  that  which 
is  needed  for  making  the  blast  Is  put  In 
propw  position,  the  other  dynamite  should 
be  removed,  In  order  to  prevent  the  jar  of 
the  blast  from  causing  that  to  explode. 

Dynamite  Is  in  sticks  about  10  inches  long, 
weighing  a  half  pound.  When  the  whole 
Is  ready  for  the  blast  to  be  made,  the  number 
of  sticks  necessary  are  placed  therein.  A 
wooden  stick  or  pole  about  an  inch  In  diame- 
ter and  from  7  to  10  or  20  feet  long,  as  may. 
be  needed,  Is  used  to  tamp  the  dynamite  and 
settle  It  down  In  Its  place.  This  tamping 
should  be  done  very  lightly.  The  cap,  or 
fuse,  or  explosive,  is  then  put  In,  then  some 
tamping,  and  the  dynamite  Is  ready  for  the 
battery  to  be  applied.  It  is  tbe  duty  of  the 
foreman  to  load  the  hole.  Where  be  does 
not  do  it  personally  himself,  be  should  pro- 
vide a  safe  man  for  the  purpose,  and  should 
superintend  it. 

There  Is  some  conflict  in  the  evidence  as 
to  the  exact  cause  of  the  explosion,  or  the 
manner  in  which  it  occurred.  The  witness 
Ridenour  was  engaged  in  laying  the  track 
upon  which  to  run  the  cars  for  carrying 
out  the  dirt  and  rock.  There  was  some 
rock  in  the  way  of  laying  the  track,  and  Bur- 
chel, the  foreman,  ordered  the  witness  to 
dobe  it,  to  get  dynamite  and  place  mud  blasts 
on  It,  which  he  did,  placing  nine  sUcks  on 


the  larger  rock  and  thret!  on  the  smaller. 
The  witness  testifies:  . 

"He  [Burchel,  the  foreman]  picked  up  a 
crowbar  and  walked  up  to  about  six  feet 
from  me,  I  guess,  and  commenced  punching 
In  the  rock.  It  seemed  to  be  a  solid  bench, 
except  a  crevice  and  some  mud,  and  be  waa 
punching  In  there  with  a  crowbar,  and  turn- 
ed around  after  be  punched  a  little  while 
and  hollowed,  and  told  McNeally  to  fetch  bim 
a  case  of  dynamite,  a  box  of  caps,  and  a 
fuse,  and  McNeally  brought  them." 

A  case  contains  50  pounds  of  dynamite,  or 
100  sticks.  The  mud  blasts  referred  to  were 
prepared  by  placing  the  sticks  on  dynamite 
on  the  rock  and  putting  mud  on  them.  Bur- 
chel, the  foreman,  had  used  a  bar  In  Jabbing 
down  in  the  boles  or  crevices  of  the  rock  to 
prepare  the  place  for  the  dynamite.  After 
he  had  placed  some  of  the  sticks  in  the  hole, 
he  picked  up  a  wooden  stick  some  larger 
than  a  hoe  handle,  cut  for  a  tamping  stick, 
which  was  about  7  feet  long.  The  witness 
says  he  was  punching  or  Jabbing  "pretty 
hard." 

Tbe  foreman  should  have  had  removed  to 
a  safe  distance  the  case  of  dynamite,  while 
he  was  doing  what  is  above  stated;  but  It 
waa  not  done  He  called  for  a  cap  and  fuse ; 
and  as  be  turned  to  the  mud  blasts  there 
was  an  explosion,  as  a  result  of  which  tbe 
Intestate  of  defendant  In  error  was  killed 
apd  three  others,  Including  the  foreman. 
There  was  evidently  a  premature  explosion 
of  the  small  blast,  which  caused  the  explo- 
sion of  the  dynamite  In  tbe  case. 

Just  what  the  foreman  did  to  cause  tbe 
explosion  does  not  appear  with  certainty. 
In  order  that  the  action  may  be  maintained, 
tbe  burden  Is  on  the  defendant  in  error  to 
show  by  a  preponderance  of  the  evidence 
that  the  explosion  was  caused  by  some  negli- 
gent acts  of  the  foreman.  This  Jabbing'  with 
the  bar  and  stick,  which  the  witness  saw, 
did  not  do  It.  Then  what  other  facts  are 
shown  In  tbe  record  upon  which  the  verdict 
of  the  Jury  could  have  been  based?  'In  de- 
termining the  question  as  to  whether  V^e  mo- 
tion for  peremptory  instructions  shoujd  have 
been  granted,  we  must  take  as  true  the;Strong- 
est  legitimate  view  of  the  evidence  in  favor  of 
the  verdict,  and  discard  all  countervailing  evi- 
dence. Machinery  Co.  v.  Hargraves,  111 
Tenn.  476,  78  S.  W.  105. 

If  we  have  not  the  positive,  direct  evidence 
that  the  foreman  was  guilty  of  the  particu- 
lar act  of  negligence,  and  evidence  to  show 
what  that  act  was,  like  any  other  act  of 
negligence.  It  may  be  proven  by  circumstan- 
ces. The  foreman  lost  bis  life  by  the  explo- 
sion, as  did  three  of  the  bystanders.  Re  and 
some  of  these,  were  they  living,  could  fur- 
nish the  evidence.  As  they  cannot  speak, 
we  will  have  to  look  elsewhere. 

Dynamite  is  an  exceedingly  dangerous  ex- 
plosive. It  requires  very  great  care  in  the 
handling  of  It,  both  la  loading  for  the  blast 
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and  In  adjusting  tbe  cap,  and  should  never 
be  niidertaken  save  by  one  who  has  had  ex- 
perience and  Is  carefnl  and  cautious.  It  is 
Bhown  that  this  foreman  was  a  man  of  the 
most  reckless  character,  reckless  of  his  own 
life  and  that  of  others  In  the  use  of  dyna- 
mite. He  had  on  the  day  before  provided 
himself  with  a  half  gallon  of  liquor,  was 
drinking  on  that  day,  and  was  evidently  con- 
siderably under  Its  influence.  He  had  an 
ambition  to  outstrip  Jordan  and  his  crew, 
who  were  working  on  the  other  side  of  the 
cut.  On  Saturday,  before  the  explosion  on 
Konday,  he  had  said  "be  would  beat  tbe 
Jordan  boys  through  that  cut,  or  that  he 
would  kill  every  damn  man  that  he  had." 
And  one  of  tbe  men  at  work  under  him,  who 
beard  the  remark,  refused  to  return  to  work. 
He  was  a  violent,  overbearing,  dictatorial, 
profane  man.  He  was  exceedingly  reckless 
and  careless  in  the  use  of  explosives,  was 
In  the  habit  of  smoking  his  pipe  while  han- 
dling large  quantities  of  powder,  had  fre- 
quently put  off  blasts  without  warning  his 
men,  and  would  curse  and  abuse  his  men  for 
being  so  afraid  to  die. 

There  were  100  sticks  of  dynamite  in  the 
case.  The  witness  Rldenour  had  used  12  of 
these  to  make  the  mud  blasts.  This  left  88, 
of  which  the  witness  says  the  foreman  had 
put  Into  the  hole  where  he  was  Jabbing  but 
very  few,  he  thinks  not  over  3  or  4  sticks, 
and  the  rest  were  still  In  the  case.  There 
was  evidently  the  Initial  explosion  of  the 
smaller  quantity,  which  produced  the  Jar 
and  caused  tbe  explosion  of  those  In  the 
case.  Just  precisely  how  it  was  done  cannot 
be  proven,  because  all  of  the  eyewitnesses 
were  killed.  Some  of  the  witnesses  say  that 
sometimes  a  very  slight  Jar  will  cause  an 
explosion ;  sometimes  it  takes  a  harder  Jar. 
Morris,  the  engineer  of  plaintiffs  in  error, 
says  that  it  is  very  rare  that  there  Is  an  ex- 
plosion without  some  known  cause.  Raines, 
witness  for  the  defendant  in  error,  has  been 
at  work  with  dynamite  for  1^  years,  and 
says  that  he  never  knew  of  an  explosion 
"without  somebody  having  caused  It." 

Evidently  something  was  done  which  should 
not  have  been  done  that  caused  the  prema- 
ture explosion.  Whatever  it  was.  It  was 
done  by  Burchel,  the  foreman.  It  would 
have  been  strong  evidence  in  favor  of  plain- 
tiff in  error  that  the  explosion  occurred  from 
some  unknown  cause,  by  some  unavoidable 
ar-cident  that  could  not  have  been  provided 
against,  had  he  been  tbe  prudent,  careful, 
and  cautious  man  which  the  occasion  Im- 
I)eratlvely  demanded.  But  he  was  not.  In 
addition  to  being  a  reckless  man  in  the  use 
of  dynamite,  he  was  evidently  under  the  in- 
fluence of  strong  drink,  and  had  been  guilty 
of  reckless  conduct  immediately  preceding 
the  explosion;  so  the  Jury  thus  had  some 
evidence,  and  some  very  material  evidence, 
from  which  to  conclude  that  tbe  explosion 
was  caused  by  the  negligence  of  the  fore- 
man. 


In  addition  to  this,  when  the  hole  is  pre-, 
pared  for  the  blast,  it  is  proper  to  bring  from' 
the  magazine  only  the  number  of  sticks  of 
dynamite  that  may  be  reasonably  needed  for 
the  purpose,  and  they  should  not  be  brought 
until  the  hole  is  ready.  If  more  be  brought 
than  Is  found  to  be  needed,  the  excess  should 
be  removed  before  tbe  blast  is  made,  as  it  is 
very  dangerous  to  have  other  dynamite  near 
when  the  explosion  occurs.  There  Is  evi- 
dence tending  to  show  this,  though  Morris, 
engineer  for  the  plaintiffs  in  error,  says  that 
usually  they  bring  out  a  box,  take  out  tliat 
which  Is  needed,  and  carry  the  box  back  to 
the  magazine.  But  none  should  be  brought 
until  the  hole  is  prepared,  ready  to  be 
charged. 

In  this  Instance  Burchel  bad  the  whole 
box  or  case  brought  out  l>efore  he  was  pre- 
pared for  the  blast,  although  he  evidently 
knew  that  but  a  few  sticks  would  be  needed. 
This  was  negligence,  and  the  presence  of  this 
case  when  the  explosion  occurred  caused  the 
death  of  the  intestate. 

What  Is  above  said  does  not  conflict  with 
the  rule  in  Railroad  v.  Lindamood,  111  Tenn. 
459,  78  S.  W.  99.  In  that  case  there  was  an 
injury  to  the  brakeman  claimed  to  have  been 
caused  by  a  defective  brake,  but  there  was 
no  proof  that  the  brake  was  defective  The 
witnesses  were  permitted  to  say  that  they 
presumed  a  defect  in  the  brake  staff,  be- 
cause in  its  turning  it  lurched  and  Jerked, 
and  on  this  presumption  they  then  Infer  that 
it  would  not  uave  done  so,  save  for  the  ex- 
istence of  one  of  the  defects  alleged  in  the 
declaration,  or  some  other  defect;  and  it  Is 
said: 

"Inference  may  be  drawn  from  established 
facts,  but  never  from  mere  presumptions.  2 
Wharton,  Evidence,  §  122.  As  said  by  the 
Supreme  Court  of  the  United  States  In  U.  S. 
V.  Ross,  92  U.  S.  281,  23  L.  Ed.  707,  these 
were  'inferences  from  inferences,  presump- 
tions resting  on  the  basis  of  another  pre- 
sumption. Such  a  mode  of  arriving  at  a 
conclusion  of  fact  Is  generally.  If  not  uni- 
versally, inadmissible.  •  •  •  The  law  re- 
quires an  open,  visible  connection  between 
the  principal  and  evidentiary  facts  and  the 
deduction  from  them,  and  does  not  permit 
a  decision  to  be  made  on  remote  inferences.'  " 

Such  Is  not  the  case  at  bar.  There  is  no 
proof  that  the  dynamite  was  defective.  On 
the  contrary,  it  Is  shown  to  have  been  pur- 
chased from  reputable  manufacturers,  and 
that  the  master  had  done  his  duty  In  this 
particular.  It  is  not  left  simply  as  a  mat- 
ter of  inference  that  the  explosion  occurred 
through  the  negligent  act  of  the  foreman. 
In  addition  to  tue  proof  of  his  previous  reck- 
less character  and  habits,  there  was  the  fact 
that  he  was  evidently  more  or  less  under 
the  Influence  of  strong  drink  at  the  time, 
Just  the  moment  before  he  was  guilty  of  neg- 
ligent acts  which  were  liable  to  produce  a 
premature  explosion.  These  were  establish- 
ed facts,  "from  which,  together  with  all  of 
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the  clrcnmBtanceB  and  proof,  the  legitimate 
Inference  could  be  drawn  that  he  was  guilty 
of  the  negligent  act  which  caused  the  ex- 
plosion, although  no  living  witness  saw  it." 
This  is  strengthened  by  the  proof  of  positive 
negligence  in  having  so  much  dynamite  near 
the  place  where  the  blast  was .  being  pre- 
pared. 

It  Is  shown,  as  above  stated,  that  Bnrchel, 
the  foreman,  was  a  drinking  man,  exceeding- 
ly reckless.  His  character  and  habits  were 
well  known  to  Johnson,  the  walking  boss 
and  superior  of  the  foreman,  and  were  thus 
known  to  plaintiff  In  error.  As  a  matter  of 
fact  Johnson  had  drank  with  him.  John- 
son bad  been  urged  by  some  of  the  men  to 
discharge  him  on  account  of  his  reckless- 
ness. It  is  argued  by  plaintiff  In  error  that 
these  matters  were  well  knovra  to  the  in- 
testate, who  was  bis  son;  and  having  this 
knowledge,  and  continuing  In  the  service,  he 
will  be  held  to  have  assumed  the  risk. 

The  boy  was  3  months  less  than  16  years  of 
age,  of  course  under  the  influence  of  his  fa- 
ther, and  was  evidently  dominated  by  such  a 
man  as  he  is  proven  to  have  been.  It  Is  aver- 
red in  the  declaration  that  the  boy  was  Ig- 
norant of  the  use  and  danger  of  dynamite,  and 
there  Is  evidence  tending  to  show  that  his  fa- 
ther had  given  no  Instructions  to  him  along 
this  line.  It  would  surely  be  too  harsh  an 
enforcement  of  the  rule  to  repel  the  child  for 
failure  to  distrust  his  natnral  protector,  es- 
pecially when  he  sees  that  bis  father,  not- 
withstanding his  reckless  conduct  and  habits, 
tiad  the  confidence  of  his  employers. 

It  is  next  insisted  that  defendant  In  error 
-cannot  recover,  because  the  father  survived 
the  intestate,  and,  being  sole  beneficiary,  the 
-entire  cause  of  action  abated,  and  that  the 
surviving  mother,  brothers,  and  slaters  of 
the  intestate  have  no  right  of  action.  This 
is  a  part  of  the  assignment  of  error  which 
we  are  now  considering.  It  Is  included,  also, 
-in  the  sixth  assignment  of  error,  which  is  to 
the  charge  of  the  court  on  the  subject,  as 
follows: 

"But,  when  the  proof  shows  that  two  per- 
sons are  killed  in  a  common  sudden  disaster, 
the  presumption  is  that  they  died  simultane- 
ously; that  is,  that  they  both  died  at  one 
and  the  same  time.  Still  this  presumption  Is 
&  presumption  merely,  and  is  not  conclusive 
upon  the  court  and  Jury;  and  it  is  still  a 
-question  of  fact  for  the  jury  to  determine. 
You  may  look  to  all  the  proof  in  this  case, 
and  see  whether  J.  H.  Burchel  survived  C.  E. 
Burchel,  or  whether  C.  E.  Burchel  survived 
J.  H.  Burchel,  or  whether  under  the  proof 
you  believe  that  the  presumption  above  refer- 
red to  maintains,  and  that  both  died  at  one 
and  the  same  time.  If  you  find  that  J.  H. 
Burchel  survived  C.  E.  Burchel,  was  alive  aft- 
er C.  E.  Burchel  was  dead,  then  plaintiff  can- 
not recover;  but  If  you  are  of  opinion  that 
C.  E.  Burchel  survived  J.  H.  Burchel,  or  that 
they  both  died  at  the  same  instant  of  time, 
then  plaintiff  can  maintain  this  suit,  so  for 


as  that  question  may  affect  her  right  of  re- 
covery. But  you  win  find  how  this  fact  is 
from  the  proof.  If  you  fail  to  find  from  the 
proof  that  the  father  was  alive  after  the  son 
had  died,  then  yon  will  be  warranted  in  find- 
ing that  both  died  at  the  same  time  under 
this  presumption  of  the  law,  and  this  should, 
be  your  finding  unless  the  evidence  shows  to 
the  contrary." 

The  evidence  liefore  the  Jury  as  to  whicb 
survives,  the  father  or  son,  is  conflicting. 
There  is,  however,  ample  evidence  to  sustain 
the  verdict  that  the  two  perished  at  the  same 
time.  There  Is  thus  presented  the  question 
of  the  right  of  the  defendant  In  error  to 
maintain  the  action. 

In  the  absence  of  evidence  as  to  which  died 
first,  there  Is  no  presumption  in  favor  of  ei- 
ther; the  presumption  being  that  both  died 
at  the  same  time.  In  such  case  the  question 
of  actual  survivorship  is  regarded  as  not  cap- 
able of  determination,  and  descent  and  dis- 
tribution take  the  same  course  as  if  the 
deaths  had  been  simultaneous. 

There  Is  a  carefully  prepared  note  to  the 
case  of  Policemen's  Ben.  Ass'n  v.  Ryce,  104 
Am.  St.  Rep.  210,  in  which  quite  a  number  of 
authorities  on  the  subject  are  cited,  among 
them  the  following: 

"At  common  law  there  Is  no  presumption 
of  survivorship  In  case  of  persons  who  perish 
by  a  common  disaster,  and  In  the  absence  of 
evidence  from  which  survivorship  can  be  de- 
termined It  will  be  presumed,  for  the  purpose 
of  settling  rights  to  property,  that  all  per- 
sons, of  whatever  age  or  sex,  perishing  in  a 
common  disaster,  die  at  the  same  time,  as  the 
common  law  does  not  under  any  circum- 
stances, even  in  the  case  where  two  or  more 
perish  of  the  same  calamity,  indulge  in  any 
presumptions  of  survivorship  resting  upon 
consideration  of  age  or  sex.  Balder  v.  Mld- 
deke,  92  111.  App.  227 ;  Mlddeke  v.  Balder.  108 
111.  590,  64  N.  E.  1002,  59  L.  R.  -A.  653,  92  Am. 
St.  Rep.  284 ;  Russell  t.  Hallett,  23  Kan.  2TG ; 
Newell  V.  Nichols,  75  N.  Y.  78.  81  Am.  Rep. 
424;  Cookv.  CasweU,  81  Tex.  678,  17  S.  W. 
385. 

"It  is  a  general  rule  that  if  husband  and 
wife  are  shown  to  have  perished  in  the  same 
calamity,  nothing  appearing  to  the  contrary, 
there  is  no  presumption  of  survivorship ;  but 
It  is  presumed  that  both  died  at  the  same  mo- 
ment. K.  &  P.  Ry.  Co.  v.  Miller,  2  Colo.  443 ; 
Fuller  V.  Llnzee,  135  Mass.  468. 

"If  husband  and  wife  die  together  on  the 
same  night  from  escape  of  gas  in  the  room, 
there  is,  in  the  absence  of  evidence  upon  the 
point,  no  presumption  that  one  survived  the 
other.  Southwell  v.  Gray,  35  Misc.  Rep.  740, 
72  N.  Y.  Supp.  342. 

"If  a  mother  and  her  Infant  son  perish  in 
a  common  catostrophe,  and  there  is  no  evi- 
dence as  to  which  perish  first,  there  Is  no 
presumption  of  survivorship,  but  it  will  be 
presumed  that  both  perished  at  the  same 
time.  Stlnde  v.  Goodrich,  3  Redf.  Sur.  (X. 
y.)  87.  The  same  presumption  prevails  as  to 
mother  and  child,  regardless  of  age  or  the  sex 
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of  tbe  chUd.  Moebrlng  ▼.  Mitchell,  1  Barb. 
Ch.  (N.  T.)  264;  Russell  t.  Hallett.  23  Kan. 
276." 

In  22  Enc.  Law  (2d  Ed.)  pp.  12S1. 1262,  the 
rale  on  this  snbject  of  surviyorship  in  com- 
mon disaster,  both  at  the  dvll  law  and  at  the 
common  law.  Is  stated.  The  author  thus  states 
the  common-law  rule: 

"The  rule  of  the  common  law,  as  now  es- 
tablished in  England  and  as  recognized  In  the 
sereral  Jurisdictions  in  the  United  States 
where  the  question  has  arisen,  is  that  where 
persons  perish  in  a  common  disaster,  no  pre- 
sunptlon  of  survlTorshlp  arises  from  their 
strength,  age,  or  sex,  and  the  party  claiming 
snch  snrrlTorshlp  of  one  or  the  other  of  such 
persons  must  prove  it,  and  in  the  absence  of 
snch  proof  tbe  rights  of  property,  as  by  suc- 
cession, etc.,  are  to  be  settled  on  the  theory 
that  all  died  at  the  same  time." 

In  the  case  of  Young  Woman's  Christian 
Home  V.  French,  187  U.  S.  401,  23  Sup.  Ct. 
184,  47  L.  Ed.  236,  Chief  Justice  Fuller  cites 
qolte  a  nnmberof  authorities  in  support  of 
the  following: 

'The  rule  is  that  there  is  no  presumption 
of  survirorahlp  In  the  case  of  persons  who 
perish  by  a  common  disaster,  in  the  absence 
of  proof  tending  to  show  the  order  of  dissolu- 
tion, and  that  circumstances  surrounding  the 
calamity  of  the  character  appearing  in  this 
record  are  Insufficient  to  create  any  presump- 
tion on  which  the  courts  can  act.  The  ques- 
tion of  actual  survlrorshlp  is  regarded  as 
nnascertalnable,  and  descent  and  distribution 
take  the  same  course  as  if  the  deaths  had 
been  simultaneous." 

In  that  case  Mrs.  Rhodes,  a  corpulent  lady 
52  years  of  age,  with  her  son,  22  years  of 
age  and  a  good  swimmer,  perished  in  the 
shiking  of  the  steamer  Elble.  Even  under 
these  circumstances,  in  the  absence  of  other 
proof,  it  is  held  to  be  the  presumption  that 
both  perished  at  the  same  time. 

In  the  case  of  Re  WlUbor,  20  R.  I.  126,  87 
Atl.  634,  51  L.  R.  A.  863,  78  Am.  St  Rep.  842, 
it  is  held  that  in  case  of  death  by  the  same 
disaster  of  sisters  who  left  wills  in  each  oth- 
er's favor,  with  no  circumstances  appearing 
from  which  It  can  be  Inferred  that  either  sur- 
vived tbe  others,  the  rights  of  succession  to 
the  estates  will  be  determined  as  if  death  oc- 
curred to  all  at  the  same  moment. 

There  is  an  elaborate  note  to  this  case  re- 
ported In  51  L.  R.  A.  863,  citing  the  rule  at 
tbe  civil  law  and  at  common  law,  by  the  Eng- 
lish and  American  cases,  containing  an  e.xten- 
Blve  discussion  of  the  authorities  on  the  sub- 
ject. 

The  Jury  by  their  verdict  having  found  that 
tbe  father  and  son  perished  at  the  same  time, 
the  right  of  action  for  the  death  of  the  latter 
snrvived  to  the  mother,  brothers,  and  sisters. 
it  results  that  the  assignment  of  error  now 
under  consld«ratlon  Is  overruled. 

Other  questions  are  made  by  other  assign- 


ments, but  what  is  above  said  Is  decisive  of 
the  case. 

There  is  no  «rror  in  the  Judgment  of  the 
drcnit  court,  and  same  is  affirmed,  with  costs. 


FRAUENTHAIi  et  al.  t.  SLATEN. 
(Supreme  Court  of  Arkansas.    July  12,  1900.) 

1.  DcnicATioN  (I  19*)— Plats— FuBLio  Pla- 
ces. 

An  owner  of  land,  by  laying  out  a  town  on 
it,  dividing  it  into  blocks  and  lots,  intersected  by 
streets  and  alleys,  and  selling  lots  by  reference 
to  tbe  plat,  dedicates  the  streets,  alleys,  and  oth- 
er public  places  marked  on  the  plat  irrevocably 
to  the  public. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  gg  35,  37-47;  Dec.  Dig.  t  10.*] 

2.  Dedication  (|  15*)— Intention. 

Though  dedication  of  property  to  public 
use  depends  .on  the  intention  of  tbe  owner,  such 
intention  onlj[  will  be  regarded  by  the  courts  as 
has  been  manifested  by  the  owners  acts. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {  13;   Dec.  Dig.  {  15.»] 

3.  Dedication  (|  19*)— Plats— "Squabe." 

Where  a  plat  of  a  city  addition  contained 
a  place  marked  "Spring  Square,"  the  term 
"square"  would  be  given  the  same  significance 
as  the  word  "park,"  and  would  indicate  an  ir- 
revocable intention  on  the  part  of  the  owner  to 
dedicate  the  square  to  the  public. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Dec.  Dig.  i  19.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6618.] 

Appeal  from  Cleburne  Chancery  Court; 
O.  T.  Hnmphrles,  Chancellor. 

Action  by  J.  H.  Slaten  against  Max  Frau- 
enthal  and  others.  Judgment  for  plaintiff, 
and  defendants  Frauenthal  and  others  ap- 
peal.   Affirmed. 

J.  H.  Harrod  and  R.  W.  Robins,  for  ap- 
pellants. M.  E.  Vinson  and  S.  Brundldge, 
Jr.,  for  appellee. 

Mcculloch,  C.  J.  This  suit  involves 
a  controversy  between  Max  Frauenthal  and 
his  wife,  Sallle  Frauenthal,  and  son,  Morti- 
mer Frauenthal,  on  the  one  side,  and  the 
incorporated  town  of  Sugar  Loaf  (or  Heber, 
as  it  is  sometimes  called)  and  certain  citizens 
thereof  on  the  other  side,  concerning  the 
ownership  of  a  block  or  square  of  ground  in 
said  town,  known  as  "Spring  Square."  Tbe 
chancellor  rendered  a  decree  In  favor  of  the 
plaintlfts,  and  the  defendants  Frauenthal 
and  others  appealed. 

Tbe  question  at  Issue  is  whether  or  not 
tbe  defendants  have  Irrevocably  dedicated 
said  property  to  public  use  as  a  park  or 
square.  In  the  year  1881  Max  Frauenthal 
purchased  the  tract  of  680  acres  of  land  on 
which  Is  now  situated  the  town  of  Sugar 
Loaf.  The  land  was  then  situated  in  Van 
Buren  county,  but  is  now  in  Cleburne  coun- 
ty, which  was  thereafter  created  by  an  act 
of  the  Legislature.  In  the  same  year  Frau- 
enthal executed  to  the  Sugar  Loaf  Springs 
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Company  a  deed  to  a  large  portion  of  said 
tract,  and  In  3S83  that  company  platted 
200  acres  of  It  Into  tbe  town  site  known  as 
Sugar  Loaf,  wbich  plat  was  duly  filed  for 
record  and  recorded.  The  plat  contained 
blocks  and  lots,  intersected  by  streets  and 
alleys,  and  the  property  In  controversy, 
which  comprises  about  four  blocks  of  the 
usual  size  designated  on  tbe  plat,  was  mark- 
ed "Spring  Square."  A  section  of  the  plat, 
showing  this  square  and  tbe  surrounding: 
blocks  and  streets,  is  herewith  shown: 


as  "Spring  Square,"  from  which  fine  medici- 
nal water  flows — white,  black,  and  red  sul- 
phur. These  waters  are  said  to  possess 
many  curative  properties,  and  the  place  was 
then  noted  as  a  summer  resort  Since  tlien 
It  has  grown  in  popularity  year  by  year,  and 
has  many  visitors,  sometimes  as  many  as 
1,500,  each  summer  The  public  generally 
has  always  had  free  use  of  the  park  and  the 
waters  therein  contained.  Notwithstanding 
the  fact  that  the  public  has  always  enjoyed 
the  freest  use  of  the  park,  Frauenthal  has. 
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Another  block  or  square  was  designated 
on  the  plat  as  "Court  Square."  It  does  not 
appear  that  the  Sugar  Loaf  Springs  Ck>m- 
pany  was  ever  Incorporated;  but  Max  Frau- 
enthal was  president,  and  one  Watkins  was 
secretary,  of  the  unincorporated  company 
or  association,  and  Frauenthal  was  the  prin- 
cipal owner  or  shareholder.  For  some  time 
thereafter  lots  were  sold  with  reference  to 
this  plat,  and  deeds  of  conveyance  were  exe- 
cuted by  Frauenthal  as  president  and  Wat- 
kins  as  secretary  of  said  company.  Some 
time  later  the  other  individuals  composing 
said  company  reconveyed  the  remainder  of 
the  lots  embraced  in  the  plat  to  Frauenthal, 
and  lots  have  from  time  to  time  been  sold 
off  to  individuals.  Soon  afterwards  Cle- 
burne county  was  created,  and  the  town  of 
Sugar  Loaf  was  made  the  county  seat  Frau- 
enthal agreed  to  convey  Court  Square  to  the 
county  for  the  purpose  of  building  a  court- 
house thereon,  and  this  was  done. 

There  are  six  springs  in  this  park,  known 


Street. 


according  to  the  preponderance  of  the  evi- 
dence, maintained  some  sort  of  supervision 
over  It.  Before  the  alleged  act  of  dedica- 
tion he  built  a  fence  around  the  square,  but 
afterwards,  when  it  rotted  down,  It  was  re- 
placed at  the  expense  of  the  town.  He  built 
a  tool  house  In  the  park,  and  for  a  time  em- 
ployed a  man  to  look  after  the  park.  The 
town  has  from  year  to  year  expended  small 
sums  of  money  on  repairs,  aggregating  some- 
thing over  $600;  but  it  appears  that  these 
repairs  have  usually  been  after  consulting 
Frauenthal,  who  lived  there  a  portion  of  the 
time,  and  in  Alemphls,  Tenn.,  and  in  Con- 
way, Ark.,  the  balance  of  the  time,  oaually 
visiting  the  place  several  times  each  year. 
There  Is  some  conflict  in  the  evidence,  and 
numerous  citizens  of  the  place  have  testified 
In  the  case  as  to  the  precise  relation  of  Frau- 
enthal to  tbe  property.  We  take  it  to  be 
settled,  however,  by  the  preponderance  of 
the  evidence,  that  be  exercised  some  kind  of 
supervision  over  it,  and  was  consulted  when- 
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ever  any  change  was  to  be  made.  It  ap- 
pears clearly  that  the  character  of  this  su- 
pervision was  for  the  protection  of  the  pub- 
lic and  for  the  pubiic  benefit  There  is  no 
evidence  that  be  manifested  any  Intention 
of  using  the  property  for  private  purposes. 

In  the  year  1901  Fraaenthal  and  wife  con- 
veyed all  of  the  unsold  lots  (not  Including 
Spring  Square)  to  the  Banic  of  Conway,  and 
on  the  same  day  the  bank  reconveyed  the 
same  property  to  his  wife,  Mrs.  Sallle  Frau- 
entbal.  Franenthal  paid  taxes  on  the  square, 
together  with  the  other  property,  for  several 
years  after  the  alleged  dedication;  but  final- 
ly, at  the  suggestion  of  the  town  authori- 
ties, and  with  the  assent  of  the  county  as- 
sessor, Spring  Square  was  left  off  the  tax 
books,  and  no  taxes  have  been  paid  thereon 
since  then,  the  property  being  entirely  omit- 
ted from  the  tax  books.  Shortly  before  the 
inntltutlon  of  this  suit,  and  after  there  was 
a  prospect  tor  a  railroad  coming  to  the  town, 
Frauenthal  proposed  to  put  the  property 
back  on  the  tax  books  and  pay  taxes  there- 
on. These  matters  were  Introduced  In  evi- 
dence as  tending  to  establish  the  fact  that 
Frauenthal  treated  the  square  or  park  as 
public  property.  On  the  other  hand,  Frauen- 
thal insists  that  the  omission  of  the  prop- 
erty from  the  tax  books  was  suggested  by 
the  town  authorities,  and  consented  to  by 
him,  merely  as  an  act  of  grace,  in  view  of 
the  fact  that  he  was  getting  no  benefit  from 
the  property  for  the  time  being,  and  that 
the  public  at  large  was  enjoying  the  u-se 
thereof.  He  denies  that  that  was  a  perma- 
nent arrangement,  or  that  any  dedication  was 
ever  Intended. 

The  law  bearing  on  the  question  of  dedi- 
cation of  property  to  the  public  use  is  well 
settled  by  the  decisions  of  this  court  An 
owner  of  land,  by  laying  out  a  town  upon  It, 
platting  it  Into  blocks  and  lots.  Intersected 
by  streets  and  aUeys,  and  selling  lots  by  ref- 
erence to  the  plat,  dedicates  the  streets  and 
alleys  to  the  public  use,  and  such  dedication 
is  Irrevocable.  He  will  also  be  held  to  have 
thereby  dedicated  to  the  public  use  squares, 
parks,  and  other  public  places  marked  as 
such  on  the  plat.  The  dedication  becomes 
irrevocable  the  moment  that  these  acts  con- 
cur. Hope  V.  Shiver,  77  Ark.  177,  90  S.  W. 
1(103;  Davles  v.  Epstein,  77  Ark.  221,  92  S. 
W.  19;  Dickinson  v.  Ark.  City  Imp.  Co.,  77 
Ark.  570,  92.  S.  W.  21,  113  Am.  St  Rep.  170; 
Brewer  v.  Fine  Bluff,  80  Ark.  489,  97  S.  W. 
1034;  Stuttgart  v.  John,  85  Ark.  520,  109  S. 
W.  541.  The  fact  of  dedication  depends  up- 
on the  intention  of  the  owner  to  dedicate  to 
the  public,  as  clearly  and  unequivocally  man- 
ifested. But  it  Is  held  that  "the  intention  to 
which  courts  give  heed  is  not  an  intention 
hidden  in  the  mind  of  the  landowner,  but  an 
intention  manifested  by  his  acts."  Davles 
V.  Epstein,  supra;  13  Cyc.  452;  Elliott  on 
Boads  A  Streets,  H  124,  156. 

The  word  "square,"  as  used  on  a  plat  to 
designate  a  certain  portion  of  ground  within 


the  limits  of  a  city  or  town,  indicates  a  pub- 
lic use.  This  is  said  to  be  the  proper  and  set- 
tled meaning  of  the  term  in  Its  ordinary  and 
usual  signification.  Itowzee  v.  Pierce,  73 
Miss.  846,  23  South.  307,  40  li.  R.  A.  402. 
65  Am.  St  Rep.  625;  M.  E.  Church  v.  City  of 
Hoboken,  33  N.  J.  Law,  13.  In  the  New  Jer- 
sey case  above  cited  an  owner  of  real  prop- 
erty filed  a  map  or  plat,  showing  lots  and 
blocks  with  intersecting  streets  and  alleys 
and  certain  spaces,  one  of  which  was  marked 
with  the  word  "Square" ;  and  the  court  held 
this  to  be  an  Irrevocable  dedication  of  the 
space  to  the  public  use.  The  court  there 
said:  "It  may  be  stated  as  a  general  rule 
that  when  the  owner  of  urban  property,  who 
has  laid  it  off  into  lots,  with  streets,  avenues, 
and  alleys  intersecting  the  same,  sells  his 
lots  with  reference  to  a  plat  in  which  the 
same  Is  so  laid  off,  or  when,  there  being  a 
city  map  on  which  this  land  Is  laid  off,  he 
adopts  such  map  by  reference  thereto,  his 
acts  will  amount  to  a  dedication  of  the  desig- 
nated streets,  avenues,  and  alleys  to  the 
public  The  same  principle  is  applicable  to 
urban  lands  to  be  used  as  an  open  square." 
In  the  case  of  Mayor  of  Bayonne  v.  Ford,  43 
N.  J.  Law,  292,  an  owner  (R.  Graves,  by 
name)  platted  a  tract  of  land  Into  building 
lots,  selling  some  of  them  by  reference  to 
this  plat  On  said  plat  was  a  small  section, 
marked  "Annette  Park,  now  belonging  to  R. 
Graves."  Held,  that  this  became  public  prop- 
erty by  dedication.  The  same  court.  In  Price 
V.  Inhabitants  of  Plalnfleld,  40  N.  J.  Law. 
608,  laid  down  as  a  definite  rule  of  law  that 
where  a  landowner  caused  a  map  of  a  tract 
of  land  to  he  filed  In  the  cotipty  clerk's  of- 
fice, on  which  streets  and  building  lots  were 
delineated,  and  one  block  was  set  apart  and 
marked  with  the  word  "park,"  and  when 
such  landowner  subsennently  made  convey- 
ances of  certain  of  said  lots  to  various  pur- 
chasers, such  conduct  was  conclusive  evidence 
of  a  dedication  of  the  "park." 

The  Connecticut  court,  in  Pierce  v.  Roberts, 
67  Conn.  31,  17  Atl.  275,  held  that  where  an 
owner  laid  out  land  in  lots,  bounded  on  the 
Inside  by  an  elliptical  half  acre,  marked 
"park"  on  the  plat,  and  sold  the  lots  with 
reference  to  the  plat  that  this  constituted  a 
dedication.  In  that  case  there  was  an  ele- 
ment In  the  facts  of  representation  to  pur- 
chatters  that  the  space  marked  "park"  was  to 
be  kept  open  for  all  the  lot  owners ;  but  the 
court  in  its  opinion  distinctly  held  that  the 
designation  on  the  plat  was  sufiScient  to  con- 
stitute a  dedication,  saying:  "In  the  first 
place,  the  word  'park'  on  the  map  cannot  be 
eliminated  from  the  deed?,  but  is,  on  the  con- 
trary, an  Inseparable  part  of  those  deeds, 
and  thereby  the  grantors  are  estopped  from 
appropriating  the  land  In  question  to  a  use 
Inconsistent  With  such  designation.  *  •  • 
Why  not  give  like  efTect  to  the  plan  and 
designation  of  the  'park' 7  That  surely.  Is  a 
prominent  and  attractive  feature  of  the  plot, 
and.   Indeed,   essential   to  its  completeness. 
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The  lots  for  sale  were  all  numbered  in  order 
from  1  to  22.  The  center  piece  contained  no 
number  to  facilitate  selection  by  a  purchaser  ; 
but,  on  the  contrary,  it  was  given  a  name 
which  In  Itself  Imported  a  design  to  set  it 
apart  and  reserve  it  for  the  common  benefit 
of  all." 

In  Archer  v.  Salinas  City,  93  Cal.  43,  28 
Pac.  839,  16  L.  R.  A.  145,  the  court  held  that 
"the  word  'park,'  written  upon  a  bloclc  of 
land  designated  upon  a  map  of  property  with- 
in the  limits  of  an  Incorporated  city  or  town, 
signifies  an  open  space  intended  for  the  recre- 
ation and  enjoyment  of  the  public,  and  this 
signification  is  the  same,  whether  the  word 
be  used  alone  or  with  some  qualifying  term, 
as  'Central  Parle.' "  Judge  Dillon,  In  his  work: 
on  Municipal  Corporations  (section  643),  says : 
"The  word  "parlt,'  written  upon  a  bloct:  upon 
a  map  of  city  property,  indicates  a  public 
use;  and  conveyances  made  by  the  owners 
of  the  platted  land,  by  reference  to  such 
map,  operate  conclusively  as  a  dedication  of 
the  blocii"— citing  Price  v.  Plalnfleld,  40  N. 
J.  Law,  608;  Maywood  Co.  v.  Maywood,  118 
III.  61,  6  N.  E.  866.  Also  In  Rhodes  v.  Town 
of  Brightwood,  145  Ind.  21,  43  N.  E.  942, 
It  was  held  that  an  Irrevocable  dedication  of 


land  ia  effected  by  designating  certain  land 
on  a  map  filed  in  the  county  recorder's  office 
as  a  "park,"  and  by  selling  lots  with  refer- 
ence to  the  map. 

There  is  little.  If  any,  distinction  between 
the  words  "park"  and  "square";  and  when 
used  in  this  way  they  mean  substantially  the 
same  thing.  The  defendants  In  this  case  are 
not  aided  by  the  extrinsic  evidence  as  to  the 
intention  of  the  dedicator;  for,  as  before 
stated,  though  It  shows  that  he  Intended  to 
reserve  some  measure  of  supervision  over  the 
property,  it  was  yet  altogether  for  the  public 
use,  and  It  does  not  appear  that  any  private 
rights  therein  were  intended  to  be  reserved. 
Nor  is  he  aided  by  the  fact  that  In  the  cer- 
tificate of  dedication  it  is  shown  that  certain 
streets  were  dedicated  to  the  public  use,  as 
the  evidence  shows  the  area  In  controversy 
was  also  Intended  to  be  used  by  the  public, 
and  was  set  apart  for  tttat  use. 

We  are  therefore  of  the  opinion  that  the 
decree  of  the  chancellor  was  correct,  and  the 
same  is  affirmed. 

FRAUENTHAIi,  X,  disqualified  and  not 
participating. 
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COMMONWEALTH  ▼.  LOUISVILLE  PROP- 
ERTY CO.  et  «1. 

(Coart  of  Appeals  of  Kentucky.    Jane  18,  1909.) 

1.  ikcHiLAT  (i  4*)— Title  to  Reai.  Pbopebtt. 

Where  a  railroad  company  provided  the 
money  to  purchase  land  not  necessary  for  its 
le^timate  business,  and  caused  the  title  to  be 
conveyed  to  a  dummy  corporation  created  at  its 
Instance,  whether  the  stoclcholders  thereof  and 
those  of  the  railroad  company  were  the  same  or 
Dot,  if  the  railroad  company  in  reality  held  the 
title,  the  land  was  subject  to  escheat,  under 
Const  S  192,  and  Ky.  St.  1909,  g  567  (Russell's 
St  S  2153),  providing  that  no  corporation  shall 
hold  or  own  real  estate  not  necessary  to  its  le- 
gitimate business  for  more  than  five  years  under 
penalty  of  escheat 

[Ed.  Note.— For  other  cases,  see  Escheat,  Cent 
Dig.  S  1 ;   Dec.  Dig.  §  4.*] 

2.  CORFOBATIONB     (|     435*)— ClIABTEB— RiOHT 

TO  Hold  Lard. 

A  corporation  authorized  to  "purchase,  hold, 
lease,  sell,  convey,  and  otherwise  use,  manage, 
and  dispose"  of  real  and  personal  property 
wherever  situated  in  the  United  States  was  em- 
powered to  hold  real  estate  for  a  reasonable  time 
only,  and  not  indefinitely,  in  violation  of  Const. 
i  192,  and  Ky.  St.  1909,  §  507  (Russell's  St.  g 
215.'}). 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1765;  Dec.  Dig.  {  4.35.*] 

3.  Escheat  (J  4*)  —  Cobpobatr   Powebs  — 
IIOLDiRQ  Reai,  Estate— Duuut  Cobfoba- 

TIOW. 

Where  a  railroad  company  organized  a  dum- 
my corporation  to  hold  lands  belonging  to  it, 
to  evade  Const.  S  192,  and  Ky.  St  1909,  S  567 
(Rnssell's  St.  {  2153),  prohibiting  corporations, 
on  penalty  of  escheat,  from  holding  real  prop- 
erty not  necessary  to  their  legitimate  business 
for  more  than  five  years,  the  powers  of  such 
dummy  corporation  were  immaterial,  so  far  as 
the  state's  right  to  escheat  the  property  was 
concerned. 

[Ed.  Note. — For  other  cases,  see  Escheat,  Cent. 
Dig.  S  1 ;   Dec.  Dig.  S  4.*] 

4.  Escheat  (J  2*)— Right  of  Corpobatiow  to 
Hold  Real  Estate— Statutes. 

Ky.  St  1909,  i  567  (Russell's  St  8  2153), 
providing  that  no  corporation  shall  hold  or  own 
real  estate  not  necessary  for  its  letritimnte  busi- 
ness for  more  than  five  years  under  penalty  of 
escheat,  deals  with  a  situation  existing  five  years 
next  preceding  the  time  the  statute  is  Invoked, 
and  has  no  reference  to  the  future. 

[Ed.  Note. — For  other  cases,  see  Escheat,  Cent. 
Dig.  S  2 ;   Dec.  Dig.  §  2.*] 

5.  Escheat  (|  6*)— Poweb  of  Corpobationb 
to  Hold  Real  Estate— Petition. 

Where  the  commonwealth  claimed  that  a 
railroad  company  had  incorporated  a  holding 
company,  to  which  certain  real  estate  had  been 
conveyed  which  was  not  necessary  for  the  rail- 
road company's  business,  in  violation  of  Ky.  St. 
1909.  S  567  (Russell's  St  §  2153),  prohibiting 
a  corporation  from  holding  such  real  estate  for 
more  than  five  years  under  penalty  of  escheat, 
a  petition  for  escheat,  alleging  that  the  prop- 
erty was  not  necessary  at  the  time  the  petition 
was  filed,  but  failing  to  allege  that  it  was  not 
necessary  at  any  other  time,  nor  that  the  rail- 
road company  had  for  five  yeais  held  the  prop- 
erty, either  in  its  own  name  or  in  the  name  of 
the  holding  company,  and  that  the  property  was 
not  necessary  for  its  legitimate  business  for  that 
period,  was  fatally  defective. 

(Ed.  Note.— For  other  cases,  see  Escheat,  Cent. 
Dig.  f  13;    Dec.  Dig.  §  G.*] 


Appeal  from  Circuit  Court,  Bell  County. 

"To  be  ofllcially  reported." 

Action  by  the  Commonwealth  against  the 
Louisville  Property  Company  and  another. 
From  a  judgment  sustaining  a  demurrer  to 
the  petition,  complainant  appeals.    Affirmed. 

See,  also,  109  S.  W.  1183,  33  Ky.  Law  Rep. 
225. 

A.  O.  Patterson,  E.  B.  Beard,  Bearce  & 
Marshall,  Geo.  L.  Pickett,  and  Pickett  &  Bar- 
rlckman,  for  appellant.  Henry  L.  Stone, 
Chas.  W.  Metcalf,  G.  W.  Alcorn,  Benjamin  D. 
Warfleld,  and  WUUam ' Ayres,  for  appellees. 

O'REAR,  J.  This  action  was  Instituted 
against  two  corporations  to  escheat  certain 
unimproved  land  In  Bell  county,  Ky.,  because 
the  corporations  bad  owned  the  lands  for 
more  than  five  years,  when  during  the  whole 
of  that  'time  the  ownership  of  that  property 
was  neither  projwr  nor  necessary  for  carry- 
ing on  the  legitimate  business  of  the  corpora- 
tions, or  of  either  of  them.  The  corporations 
sued  are  the  LouiSTllle  Property  Company 
and  the  Louisville  &  Nashville  Railroad  Com- 
pany. The  lands  were  conveyed  to  the  cor- 
poration the  Louisville  Property  Company 
during  the  year  of  1902.  The  allegations  of 
the  petition,  to  which  a  general  demurrer  was 
sustained,  and  the  petition  dismissed  In  con- 
sequence, are  as  follows,  so  far  as  It  states 
the  facts  relied  on  against  the  Louisville 
Property  Company:  "The  plaintiff,  the  com- 
monwealth of  Kentucky,  further  says  that 
the  said  defendant  LoulsTlUe  Property  Com- 
pany has  been  the  owner  and  In  possession 
of  the  said  land  embraced  by  the  said  deeds 
to  It  since  the  respective  dates  of  said  deeds 
conveying  said  property  to  It,  and  for  a 
period  of  more  than  five  years  before  the 
Institution  of  this  action  and  the  filing  of 
this  petition.  Plaintiff  further  says  that  none 
of  said  lots  or  tracts  of  land  are  used  by  said 
cortwratlon  In  connection  with  the  legitimate 
business  authorized  under  Its  charter,  nor  Is 
any  of  said  lots  or  parcels  of  land  necessary 
or  proper  for  the  carrying  on  of  the  legiti- 
mate business  of  said  corporation,  and  same 
having  been  held  by  said  Louisville  Property 
Company  for  more  than  five  years  continu- 
ously last  past,  each  and  every  one  of  said 
lots,  parcels,  or  tracts  of  land  has  escheated 
and  reverted  to  the  state  of  Kentucky,  and 
that  the  said  state  of  Kentucky  is  now  enti- 
tled to  the  possession  of  same."  *It  was  also 
alleged  that  the  property  company  was  or- 
ganized and  empowered  to  buy,  sell,  and 
lease  land.  In  an  amended  petition,  supple- 
menting the  averments  of  the  original  peti- 
tion. Is  the  attempt  to  state  the  cause  of  ac- 
tion against  the  railroad  company.  The  al- 
legation Is  that  the  railroad  company  fur- 
nished the  money  with  which  to  buy  the  land, 
that  It  really  owns  the  land,  that  the  Louis- 
ville Property  Company  is  "a   holding  cor- 


•Fsr  other  cues  see  same  topic  and  aecUon  NUMBER  In  Dec.  A  Am.  Digs.  1307  to  date,  A  Reporter  Indexes 
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poratlon"  for  the-  railroad  company,  that 
"aome  or  a  majority  of  the  stock"  of  the 
Louisville  Property  CJompany  Is  owned  by 
persons  who  are  also  stockholders  of  the 
LonisvUle  &  Nashville  Railroad  Company, 
and  that  the  property  Is  not  proper  or  neces- 
sary for  the  use  of  the  railroad  company. 

The  provisions  of  law  under  which  the  pe- 
tition was  framed  are  section  192  of  the  Con- 
stitution and  section  567,  Ky.  St  (Russell's 
St.  {  2153).  The  section  of  the  Constitution 
is:  "No  corporation  shall  engage  in  business 
other  than  that  expressly  authorized  by  Its 
charter,  or  the  law  under  which  it  may  have 
been  or  hereafter  may  be  organized  nor  shall 
it  hold  any  real  estate,  except  such  as  may 
be  proper  and  necessary  for  carrying  on  its 
legitimate  business,  for  a  longer  period  than 
five  years,  under  penalty  of  escheat"  The 
section  of  the  statute  is  as  follows:'  "Sec. 
567.  No  corporation  shall  engage  in  business 
other  than  that  expressly  authorized  by  its 
articles  of  incorporation  or  amendments  there- 
to ;  nor  shall  any  corporation,  directly  or  in- 
directly, engage  In  or  carry  on  in  any  way  the 
business  of  banking,  or  insurance  of  any  kind, 
unless  it  has  become  organized  under  the  laws 
relating  to  banking  and  Insurance ;  nor  shall 
any  corporation  hold  or  own  any  real  estate, 
except  such  as  may  be  necessary  and  proper 
for  carrying  on  its  legitimate  business,  for 
a  longer  period  than  Ave  years  under  penal- 
ty of  escheat"  We  hold  that  if  the  fact  is 
that  the  Louisville  &  Nashville  Railroad  Com- 
pany provided  the  money  to  buy  the  land, 
and  caused  the  title  to  be  taken  to  a  dummy 
corporation  created  at  the  Instance  of  the  rail- 
road company,  whether  its  stockholders  and 
those  of  the  railroad  company  were  the  same 
or  not,  so  that  the  railroad  company  might  In 
reality  hold  the  title  to  the  land  in  spite  of  the 
Constitution  and  statute,  the  land  would  be 
subject  to  escheat  Corporations  may  endure 
always.  The  public  policy  of  this  state,  de- 
clared by  the  section  of  the  Constitution 
quoted,  is  to  prevent  the  title  to  real  estate 
being  taken  to  corporations  In  this  state,  and 
held  Interminably,  when  not  necessary  and 
proper  for  the  carrying  on  of  the  legitimate 
business  which  the  corporation  was  specifical- 
ly authorized  by  this  state  to  do.  What  is 
prohibited  cannot  be  done  by  Indirection,  any 
more  than  it  could  have  been  by  direct  vio- 
lation of  the  Constitution. 

It  is  argu^  tuat,  as  the  Louisville  Proper- 
ty Company  was  authorized  by  its  charter 


to  "purchase,  hold,  lease,  sell,  convey,  and 
otherwise  use,  manage  and  dispose  of  all 
kinds  of  real  or  personal  or  mixed  property 
wherever  situated  in  the  United  States  of 
America,"  Its  holding  the  property  for  longer 
than  five  years  cannot  be  held  to  be  either 
improper  or  unnecessary  to  the  carrying  on 
of  its  legitimate  business.  We  construe  the 
charter  of  that  company  to  mean  that  it  was 
empowered  to  deal  in  real  estate.  That  means 
to  buy  and  sell  real  estate,  and  to  hold  it 
for  a  reasonable  time  until  It  can  sell  it  If 
It  had  been  the  purpose, of  the  corporation  on- 
ly to  buy  and  "hold"  lands,  and  If  that  pur- 
pose was  not  an  Infringement  of  the  Consti- 
tution, then  it  would  be  possible  for  a  cor- 
poration to  own  all  the  land  in  course  of 
time,  and  to  hold  It  always.  That  was  the 
very  thing  the  Constitution  was  aiming  to 
prevent.  We  will  not  construe  an  open  ex- 
pression In  a  corporate  charter  so  as  to  make 
it  conflict  with  the  Constitution,  when  an- 
other construction  In  harmony  with  the  Con- 
stitution is  susceptible  from  the  language  of 
the  charter.  If  the  Louisville  &  Nashville 
Railroad  Company  does  actually  own  the 
land,  as  charged,  and  if  It  Is  not  necessary 
and  proper  for  tue  conduct  of  Its  legitimate 
business,  then  it  is  immaterial  what  the  pow- 
ers expressed  in  the  charter  of  the  property 
company  may  be. 

Appellee'  railroad  company  argues  that  the 
expression  In  section  192  of  the  Constitution, 
"as  may  be  proper  and  necessary,"  is  used, 
in  reference  to  the  future;  that  if  it  now 
appears  that  it  may  be  necessary  In  the  fu- 
ture for  the  railroad  company  to  own  these 
coal  and  timber  lands,  the  Constitution  does 
not  forbid  it  But  the  section  is  dealing  with 
a  situation  five  years  next  preceding  the  time 
it  may  be  Invoked.  It  has  no  reference  to 
the  future. 

The  petition,  however,  Is  fatally  defective. 
It  does  not  allege  that  the  Louisville  &  Nash- 
ville Railroad  Company  has  for  five  years 
held,  in  Its  name  or  in  that  of  Its  agent,  the 
"holding"  company,  the  title  to  the  land, 
when  for  that  time  it  was  not  proper  and 
necessary  for  tue  railroad  company  to  carry 
on  Its  legitimate  business.  The  allegation  is 
that  It  is  not  necessary  now,  not  that  it  was 
not  necessary  and  proper  two  years  ago,  or 
other  time  than  at  the  present  The  circuit 
properly  sustained  the  demurrer. 

Judgment  amrmed. 
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WOMBLB  T.  HICKSON  &  TINDLBT. 
{Sapreme  Court  of  Arkansas.    July  12,  1900.) 

1.  CoNTSACTS  (I  166*)— Buhdino  Contbact— 
Flans  and  SPECincATioNS— Condition. 

Where  a  house  was  to  be  a  duplicate  of  a 
-certain  other  house  in  the  town,  with  certain 
specified  changes,  the  provision  for  the  attach- 
ment of  plans  and  specifications  was  not  a  con- 
dition of  the  contract,  and  hence  a  failure  to 
do  so  through  no  fault  of  the  contractor  was  im- 
material. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  749;  Dec.  Dig.  |  166.*] 

2.  Damages  (|  124*)— Contbaciv-Bbkach. 

Where  contractors,  who  had  agreed  to  per- 
form the  cari>enter  work  on  a  house  for  $155, 
were  not  permitted  to  do  the  work  by  the  own- 
er, they  were  entitled  to  recover  the  difference 
between  snch  amount  and  what  they  were  able 
to  earn  at  other  employment  during  the  time 
that  would  have  been  consumed  in  constructing 
the  house  by  the  use  of  reasonable  diligence. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {{  326-338;   Dec  Dig.  {  124.*] 

Appeal  from  Circuit  Court,  Montgomery 
County;  Jas.  S.  Steel,  Judge. 

Action  by  Hlckson  &  Findley  against  O. 
O.  Womble.  Judgment  for  plalntUCs,  and  de- 
fendant appeals.    AfiOrmed. 

J.  I.  Alley,  for  appellant  Gibson  Witt, 
for  appellees. 


BATTLE,  J.  The  following  is  the  com- 
plaint filed  In  tbis  action  (omitting  caption): 

"Comes  tbe  plaintiffs,  Jobn  0.  Hickson  and 
Joe  Findley,  and  state  tbat  on  or  about  tbe 
15tb  day  of  January,  1906,  tbey,  as  carpen- 
ters, entered  Into  a  contract  witb  tbe  defend- 
ant, O.  O.  Womble,  to  build  a  residence  for 
tbe  defendant  on  bis  lot  in  tbe  town  of 
Womble,  Ark.,  and  tbat  according  to  said 
contract  tbe  said  defendant  was  to  pay  tbem 
the  sum  of  $155  for  tbe  carpenter  work,  in  a 
manner  and  at  sucb  times  as  was  to  be 
agreed  upon  at  a  later  date.  Tbe  said  O. 
O.  Womble  was  to  fumlsb  all  material  for 
the  construction  of  said  residence.  'X°b« 
said  contract,  together  with  tbe  specifications 
and  drawings,  as  provided  for,  are  filed  bere- 
witb  and  marked  'Exhibits  A  and  B.' 

"That  the  contract  was  entered  into  in 
good  faith  by  all  parties  and  signed  in  the 
presence  by  both  plaintiffs  and  defendant. 

"They  state  further:  That  tbe  defendant, 
O.  O.  Womble,  has  refused  to  fumlsb  tbem 
(the  plaintiffs)  the  said  carpenter  work. 
That  according  to  agreement  they  were  to  be- 
gin the  work  on  or  about  January  18,  1908. 
Tliat  said  defendant  has  placed  other  car- 
penters to  work  on  said  residence. 

"That  plaintiffs  have  been  ready  and  will- 
ing to  begin  work  on  said  bouse  at  all  times 
since  tbe  contract  was  entered  into,  and 
tbat  tbey  have  been  hindered  by  virtue  of 
said    contract   from   taking   other   contracts 


or  Jobs  of  work,  and  tbat  tbey  have  been 
damaged  thereby. 

"Tbey  pray  Judgment  for  $155  and  for 
costs." 

Tbe  following  is  a  copy  of  the  contract  on 
which  tbe  action  Is  based: 

"This  agreement  entered  Into  this  day  by 
and  between  John  C.  Hlckson  and  Joe  Find- 
ley,  house  carpenters,  and  O.  O.  Womble,  all 
of  Womble,  Ark.,  Is  and  shall  be  as  follows: 

"Tbe  said  Hickson  &  Findley  agree  to 
build  a  residence  out  of  tbe  material  fur- 
nished by  Womble  which  will  be  a  duplicate 
of  tbe  Monroe  Rowton  house  in  Womble, 
with  the  exception  that  tbey  will  build  tbe 
ball  7  feet  wide,  will  make  tbe  cornice 
'square  style'  and  build  tbe  front  and  back 
porches  with  flat  roof  to  be  covered  witb 
tin,  and  it  is  understood  and  agreed  tbat 
Womble  la  to  furnish  all  lumber,  nails  and 
shingles,  tin  and  all  other  necessary  material 
for  tbe  construction  of  said  house. 

"Hlckson  &  Findley  agree  to  put  only 
first-class  workmanship  In  this  building  and 
agree  to  sandpaper  and  smooth  all  flnlsb- 
ings  such  as  baseboards,  casings,  etc. 

"Womble  agrees  to  pay  for  tbe  carpenter 
work  on  said  bouse  to  Hlclcson  &  Findley  tbe 
certain  sum  of  one  hundred  and  fifty-five  dol- 
lars ($155.00)  In  a  manner  and  at  sucb  times, 
as  will  be  agreed  on  later,  which  subsequent 
agreements  will  be  attached  and  become  a 
part  of  this  instrument  A  drawing  and 
specifications  of  said  house  Is  to  be  attached 
and  become  a  part  of  tbis  contract 

"Signatures:  Jobn  G.  Hickson, 

"Joe  Findley, 

Carpenters. 
"O.  O.  Womble." 

Tbe  contract  was  written  by  Womble  and 
signed  by  all  tbe  parties.  It  was  not  dated. 
Tbe  place  where  the  residence  was  to  be  con- 
structed was  not  specified,  nor  tbe  time  wben 
it  was  to  be  built;  but  that  was  understood 
and  agreed  upon.  A  drawing  and  specifica- 
tions of  tbe  bouse  was  to  be  attached  and 
become  a  part  of  the  contract  but  was  not 
done  through  no  fault  of  the  plaintiffs.  This 
was  not  a  condition  of  tbe  contract  and 
was  not  necessary.  Tbe  bouse  to  be  built 
was  to  be  a  duplicate  of  tbe  "Monroe  Rowton 
house"  in  Womble,  with  certain  specified 
exceptions,  which  itself  furnished  tbe  plans 
and  specifications  required.  Plaintiffs  offer- 
ed to  perform  tbelr  part  of  the  contract, 
but  were  not  allowed  by  tbe  defendant  to 
do  so.  Tbey  made  diligent  efforts  to  ob- 
tain work  In  tbe  time  required  to  build  tbe 
house  of  tbe  defendant  but  were  unable 
to  earn  In  tbat  time  exceeding  $48.  Tbe  Jury 
Impaneled  to  try  tbe  issues  In  tbe  case  re- 
turned a  verdict  in  favor  of  tbe  plaintiffs 
for  $107.  It  was  more  favorable  to  defend- 
ant than  be  was  entitled  to. 

Judgment  aflBrmed. 
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CHESAPEAKE  &  O.  RT.  CO.  et  •!.  r. 
WILEY. 

(Court  o£  Appeals  of  Kentucky.    June  18,  1909.| 

1.  Mabteb  and   Sebvaitt  (§  270*)— iNJxniiES 
TO  Sebvant— Raiiaoadb— Bbokxr  Bails— 

EVIDENCK— RtTLBB. 

Where  a  railroad  employe,  who  was  injured 
by  derailment  caused  by  a  broken  rail,  claimed 
that  the  rail  was  probably  cracked  by  being 
forced  into  a  curved  position,  when  cold,  and  the 
curve  on  which  the  rail  was  laid  was  from  2^^ 
to  8  degrees,  defendant's  rule,  requiring  all  rails 
for  curves  of  4  degrees  and  over  to  be  properly 
curved  before  laid,  was  admissible. 

[Eid.  Note.— For  other  cases,  see  Maftter  and 
Servant.  Dec.  Dig.  i  270.*] 

2.  Evidence  (§§  548,  552*)  —  Opinion  Evi- 
DKNCB— Bodily  Condition. 

The  opinions  of  expert  physicians  as  to 
plaintiffs  condition,  based  on  objective  syiDp- 
toms  and  on  a  hypothesis  submitted  in  questions 
propounded  to  them,  are  admissible. 

[Ed.   Note. — For   other  cases,   see    Evidence, 
Dec.  Dig.  ({  548,  552.*] 

3.  Evidence  (§   556*)— Opinion   Evidencx— 

BOOILT  CONDirrON—STUPTOuB. 

Physicians  may  describe  the  symptoms  of 
a  complaint  in  issue  as  given  by  accepted  medi- 
cal authorities. 

[Eld.    Note.— For   other  cases,    see   Evidence, 
Cent  Dig.  t  2377 ;  Dec.  Dig.  {  556.*] 

4.  Evidence  (|  628*)— Exfebt  Opinions— Peb- 
manbnot  of  ihjvbt. 

A  physician  may  give  his  opinion  as  to 
whether  plaintiCTs  condition  is  permanent  or 

temporary. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  |  2337;    Dec  Dig.  {  528.*] 

5.  EviviESCK  (i  127*)  — Be8  Gest^  — Bodilt 
Condition— Expressions  op  Pain. 

Statements  of  an  injured  person  as  to  pain 
and  suffering  or  his  bodily  condition  are  admis- 
sible, if  res  gestiB. 

[Eld.    Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  (f  377-^82;   Dec.  Dig.  (  127.*] 

6.  Evidence  (8§  127,  128*)— Declabationb— 

EZFBESSIONS   of   PaIN. 

Snch  statements  are  admissible  if  they  are 
the  usual,  natural  and  spontaneous  expressions 
indicating  present  pain  and  suffering  or  if  made 
to  a  physician  wnile  seeking  medical  assist- 
ance. 

[E3d.   Note.— For   other  cases,   see    Elvldence, 
Cent  Dig.  H  877-387;   Dec.  Dig.  i|  127,  128.*] 

7.  Evidence  (J  548*)  —  Experts  —  Opinion- 
Hearsay. 

Where  an  injnred  person  goes  to  a  physi- 
cian, not  for  treatment,  out  to  be  examined  that 
the  doctor  may  testify  as  an  expert  in  behalf 
of  the  party,  the  physician  should  not  be  per- 
mitted to  express  an  expert  opinion  on  sub- 
jective conditions  and  fortify  It  by  stating  acts 
of  the  injured  person  whidi  coidd  have  been 
purely  voluntary. 

[Ed.   Note.— For  other   cases,   see   Eividence, 
Cent  Dig.  |  2365;    Dec.  Dig.  {  548.*] 

.S.  Appeal  and  Error  (S  1050*)— Pbeju dice- 
Evidence— Expert  Opinion. 

Where,  in  an  action  for  injuries,  none  of 
the  phybicians  testifying  for  plaintiff  disassociat- 
ed his  opinion  based  alone  on  objective  evidences 


as  to  plaintifTs  condition  from  what  he  had 
receiveo  from  plaintiff,  which  was  purely  hear- 
say, capable  of  being  manufactured,  and  there- 
fore inadmissible,  the  admiasion  of  such  evi- 
dence could  not  be  held  without  prejudice  t» 
defendant 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  (  1030.*] 

Appeal  from  Circuit  Court,  Woodford 
County. 

"To  be  officially  reported." 

Action  by  Edward  Wiley  against  the  Chesa- 
peake &  Ohio  Railway  Company  and  anoth- 
er. Judgment  for  plaintiff,  and  defendants 
appeal.     Reversed  and  remanded. 

Shelby  &  Shelley  and  Wallace  &  Harris, 
for  appellants.  Scott  &  Hamilton,  D.  T.  Ed- 
wards, and  W.  O.  Davis,  for  appellee. 

O'REAR,  -3.  Appellants  Chesapeake  A 
Ohio  Railway  Company  and  Louisville  A 
Nashville  Railroad  Company  use,  under  an 
agreement  between  them,  the  track  of  the 
Louisville  &  Nashville  Ballroad  Company 
from  Lexington,  Ky.,  to  Louisville,  Ky.  As 
one  of  the  freight  trains  of  the  Chesapeake  & 
Ohio  Railway  Company  was  going  from  ILiex- 
ington  to  Louisville,  and  while  near  Spring 
Station  the  caboose  and  five  or  six  of  the 
cars  on  the  rear  end  of  the  train  were  de- 
railed. Appellee  was  riding  In  the  caboose, 
which,  when  derailed,  turned  upon  its  side 
and  Injured  him.  On  the  day  before  his 
right  of  action  was  barred  by  the  statutes 
of  limitations,  he  instituted  this  action.  He 
alleged,  in-  substance,  that  appellants  were 
negligent  in  the  construction  of  their  track 
at  the  point  named  and  in  failing  to  keep  it 
in  reasonably  safe  condition  and  repair,  and 
that  by  reason  of  their  negligence  he  re- 
ceived his  Injuries.  A  trial  of  the  case  was 
had  nearly  two  years  after  the  injuries  were 
received,  and  the  jury  returned  a  verdict  in 
his  favor  for  ^,000. 

The  testimony  shows  that  the  derailment 
was  caused  by  a  broken  rail,  or  rather  by 
the  breaking  out  of  a  piece  of  the  ball  of  a 
rail.  The  witnesses  vary  as  to  the  length 
of  the  piece  of  the  rail  that  broke  out,  from 
18  Inches  to  3  feet  The  rail  consisted  of  a 
base,  which  rests  upon  the  ties,  next  the 
web,  and  on  top  the  ball  upon  which  the 
wheels  of  the  cars  run.  The  rails  are  held 
together  at  the  joints  by  what  are  called 
"flsh  plates,"  which  are  placed  on  each  side 
of  the  rails  and  held  in  position  by  bolts 
passing  through  both  the  plates  and  the  web 
of  the  rail;  one-half  of  each  plate  resting 
against  the  web  of  each  rail.  There  was 
testimony  that  there  was  an  old  crack  In  the 
rail  at  or  near  the  break ;  but  the  witnesses 
differ  as  to  the  exact  location  of  it  They 
all  agree,  however,  that  it  was  near  the  end 
of  the  rail  and  extended  six  or  more  inches 
beyond  the  end  of  the  flsh  plate.    Some  of 
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the  witnesses  stated  tliat  It  started  from  the 
second  bolt  hole  under  the  flsh  plate.  Others 
say  that  It  was  above  the  fish  plate ;  but  all 
agree  that  It  was  In  the  web.  They  seem  to 
agree  that  the  crack  was  an  old  one  as  far 
as  It  extended  In  the  web,  bat  that  the  break 
through  the  ball  was  fresh.  One  of  appel- 
lee's witnesses  gave  it  as  tils  opinion,  judging 
from  the  appearance  of  the  break,  that  It 
had  existed  for  more  than  a  month;  and 
three  or  four  of  them,  who  had  had  consid- 
erable experience  in  railroading,  stated  that 
It  would  have  been  an  easy  matter  for  a 
person  who  was  exercising  ordinary  care  to 
have  discovered  this  crack  by  sight  or  by 
tapping  the  rail  with  a  hammer  or  some 
other  metal  substance.  About  the  same  num- 
ber of  witnesses,  also  experienced  in  rail- 
roading, controverted  this.  Appellee,  for  the 
purpose  of  showing  the  negligent  construc- 
tion of  the  track,  introduced  testimony  to 
the  effect  that  the  rail  which  broke  was 
originally  a  straight  one,  but  bad  been  forced 
into  Its  position  on  a  curve  of  more  than 
four  degrees  In  violation  of  the  company's 
rules,  and  Introduced  a  rule  promulgated 
by  appellant,  which  is  No.  86,  and  Is  as  fol- 
lows: "Curving  Balls. — All  rails  for  curves 
of  four  degrees  and  over  must  be  properly 
curved  before  they  are  laid  in  the  track." 
The  rail  that  broke  was  on  a  curve.  Ai>- 
pellee'B  witnesses  fixed  It  at  from  6  to  8  de- 
grees, appellants'  witnesses  at  from  2^  to  8 
degrees.  Appellee's  theory  is  that  the  rail 
was  probably  cracked  by  being  forced,  when 
cold.  Into  Its  curved  position,  or  that  It  Was 
cracked  by  the  weight  of  the  heavy  engines 
and  trains  after  being  put  into  the  strained 
position,  and  that  appellants  were  negligent 
In  failing  to  discover  the  crack  and  repair  it 
before  the  accident.  The  issues  ou  these 
questions  were  submitted  under  clear,  ex- 
plicit instructions  to  the  Jury. 

Appellants  contend  that  it  was  error  for 
the  court  to  allow  Its  rule  referred  to  to  be 
read  to  the  jury,  and  cite  the  case  of  L.  & 
N.  B.  Co.  V.  Gaugh,  118  S.  W.  276,  the  opin- 
ion in  which  was  delivered  April  22,  1909, 
as  sustaining  them.  The  principle  establish- 
ed in  that  case  Is  not  applicable  to  the  case 
at  bar.  Appellee  in  that  case  was  a  mere 
pedestrian  using  the  streets  of  the  city. 
.She  was  not  connected  with  or  using  the 
railway  property  in  any  sense.  In  the  case 
at  bar  appellee  was  an  employe  of  and  using 
the  tracks  of  appellants  in  the  discharge  of 
his  datles,  and  had  a  right  to  show  that 
the  road  was  Improperly  and  negligently 
>  onstractcd.  The  rule  which  was  introduced 
tended  to  show  an  admission  of  appellants 
that,  in  order  to  make  the  road  reasonably 
safe  on  a  curve  of  more  than  four  degrees, 
it  was  necessary  to  curve  the  rail  before 
putting  It  on  the  track.  It  has  been  so  often 
decided  by  this  court  that  the  rules  govern- 
ing the  conduct  of  a  business  may  be  read 


in  a  suit  between  the  employer  and  employ^ 
by  either  party,  when  the  Injured  party  is 
suing  to  recover  for  injuries  Infiicted  be- 
cause of  the  violation  or  nonobservance  of 
the  rule,  and  was  himself  In  a  service  and 
performing  work  in  the  sphere  of  the  opera- 
tion of  the  rule,  that  we  deem  it  no  longer 
an  unsettled  question.  See  cases  of  L.  &  N. 
V.  Hilter,  60  S.  W.  2,  22  Ky.  Law  Bep.  1141 ; 
L.  &  N.  T.  Scanlon.  60  S.  W.  643,  22  Ky. 
Law  Bep.  1400;  L.  &  N.  B.  B.  Co.  v,  Gil- 
liam's Adm'x,  24  Ky.  Law  Bep.  1536,  71  S. 
W.  863;  I.  C.  B.  B.  Co.  v.  Stith's  Adm'r, 
120  Ky.  237,  85  S.  W.  1173,  27  Ky.  Law  Bep. 
596,  1  L.  B.  A.  (N.  S.)  1014;  Cincinnati. 
N.  O.  &  T.  P.  By,  Co.  V.  Curd,  89  S.  W.  140. 
28  Ky.  Law  Bep.  177 ;  Alexander  v.  L.  &  N. 
B.  B.  Co.,  83  Ky.  68& 

Appellants  contend  that  appellee  was  not 
injured  to  any  considerable  extent  and 
that  he  was  allowed  to  introduce  incompe- 
tent testimony  to  show  the  extent  of  his 
injuries.  This  is  the  real  question  present- 
ed on  this  appeal.  The  evidence  tends  to 
show:  That,  when  the  caboose  was  derailed 
and  turned  upon  its  side,  appellee  was  thrown 
from  his  position  therein  on  the  right-hand 
side  of  the  car  to  the  other  side  near  the 
end  of  the  car  and  against  the  wall;  that 
be  was  onconscionB  for  a  few  moments;  that 
as  soon  as  he  recovered  he  found  himself 
In  a  lot  of  debris  and  thought  of  the  fact 
that  it  was  his  duty  to  flag  another  freight 
train  that  was  following;  that  he  managed 
to  get  out  of  the  caboose  and  go  back  on  the 
track  for  about  150  yards,  at  which  point 
he  became  dizzy  and  sick,  sank  upon  the 
track,  and  the  conductor  of  his  train  and 
some  other  person  carried  him  back  to  the 
caboose  and  made  a  bed  for  him  with  the 
cushions.  He  was  soon  afterwards  carried 
to  his  home  in  Lexington,  where  he  remained 
in  bed  for  15  or  18  days  under  the  treatment 
of  a  physician.  Dr.  Scott,  and  after  he  was 
able  to  get  out  of  the  bed  he  remained  un- 
der the  treatment  of  the  same  doctor  for 
several  months.  For  a  while  the  doctor  call- 
ed at  his  home  to  see  him.  After  that  ap- 
pellee went  to  his  office.  The  doctor  finally 
advised  him  to  go  to  the  Chesapeake  &  Ohio 
Bailway  Company's  hospital  at  Clifton 
Forge,  Va.,  which  he  did,  and  remained  there 
under  treatment  for  a  short  time,  returned 
home,  and  again  placed  himself  under  treat- 
ment of  Dr.  Scott  At  about  this  time  he 
claimed  bis  spinal  column  became  curved 
to  one  side,  and  the  doctor  cauterized  him  for 
the  purpose  of  relieving  him.  Appellee  took 
all  the  exercise  possible,  under  the  directions 
of  bis  physician.  He  hunted  and  fished 
some;  but  he  had  not  performed  any  manual 
labor  since  receiving  his  injuries.  Appel- 
lants claim  that  appellee's  injuries  are  not 
as  severe  as  he  insists  they  are.  In  testify- 
ing to  the  effect  and  extent  of  his  injuries, 
appellee  said,  in  substance:  That  he  bud 
suffered  pain  all  the  time  since  he  was  In- 
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jured  In  the  region  of  the  small  of  the  back 
and  from  there  down  to  the  end  of  the  aplnal 
column.  That  there  were  tingling  senaatlons 
passing  from  that  point  down  his  limbs. 
That  be  lost  nse  of  one  of  bis  legs;  It  be- 
coming paralyzed  for  about  15  days  in  the 
month  of  April  or  May  after  he  received 
hU  injuries  in  Noyember.  That  be  had 
severe  pains  in  the  back  of  his  head  once 
or  twice  each  month.  That  he  had  no  such 
afflictions  before  he  was  injured.  That  bis 
back  bad  been  stUC.  That  he  could  not  bend 
forward  or  backward.  That  the  only  way 
that  he  could  reach  anything  on  the  ground 
was  by  bending  his  knees  and  reaching  down 
from  bis  left  side.  That  be  could  scarcely 
walk  up  or  down  stairs  or  up  or  down  a 
steep  incline.  That  he  could  walk  on  fair- 
ly level  ground,  but  that  it  was  much  dis- 
comfort to  him.  That  be  bad  not  been  able 
to  perform  manual  labor  at  any  time  since 
be  received  the  injuries.  That  he  bad  not 
been  able  to  sleep  well  at  night.  That  he 
often  had  no  appetite.  That  when  he  fished 
and  hunted,  or  moved  about,  it  was  with 
great  pain.  Three  physicians,  appointed  by 
the  trial  court  to  examine  the  plaintiff,  tes- 
tified, in  substance,  that  they  had  made  a 
thorough  examination  of  him  and  could  not 
find  any  cause  or  defects  which  could  pro- 
duce the  ailments  he  complained  of.  Appel- 
lee Introduced  three  physicians  who  testified 
that  they  bad  made  a  thorough  examination, 
and  that  they  found  causes  which  produced 
the  trouble  he  complained  of,  and  it  Is  of  the 
incompetency  of  their  testimony  that  appel- 
lants complain.  Neither  of  them  treated  him 
for  his  injuries.  They  examined  hlra  for 
the  purpose  only  of  ascertaining  if  he  had 
been  injured,  the  extent  and  probable  cause 
thereof,  so  as  to  qualify  themselves  to  give 
testimony  In  bis  behalf  concerning  bis  In- 
juries. The  effect  of  their  testimony  was: 
That  they  found  upon  examination  that 
two  bones  of  the  spinal  column  in  the  lum- 
bar region  united  so  that  they  prevented 
him  from  bending  either  forward  or  back- 
wards; that  the  nerves  and  muscles  in  that 
region  were  injured  and  sore,  and  slight 
pressure  on  them  gave  him  great  pain;  that 
they  could  defect  this  by  the  expression  of 
pain  shown  in  bis  face  when  they  'pressed 
upon  one  of  the  Jierves;  that  there  was  a 
bare  possibility  that  he  could  have  deceived 
them;  that  he  did  not  know  where  the  nerves 
were,  and,  of  course,  could  not  tell  when  they 
pressed  upon  one,  except  from  the  pain; 
that  they  thoroughly  tested  him  upon  this 
point. 

The  testimony  of  Dr.  Wallace,  a  physician 
and  witness  called  by  the  appellee,  contains 
this  matter:  "Q.  Now,  Dr.  Wallace,  tell  the 
jury,  with  as  little  technical  verbiage  as  you 
can,  in  English,  that  the  jury  and  I  can  un- 
derstand you,  what  condition  you  found  Mr. 
Wiley  in  when  you  examined  him,  when  you 
made  the  examination  last  January?  A.  Well, 


I  found  him  with  what  doctors  call  a  partial 
ankylosis  of  the  lower  part  of  the  backbone, 
two  bones  in  the  spinal  column  above  the  hip, 
and  a  general  soreness  and  tenderness  all 
over  the  lower  part  of  the  backbone,  clear  on 
down  to  the  end  of  it  That  caused  a  great 
deal  of  pain  on  pressure  over  those  bones,  and 
in  the  muscles  about  and  around  for  a  consid- 
erable distance.  He  bad  evidence  of  what 
we  call  neurasthenia,  which  are  various 
symptoms,  resulting  from  some  disorder  of 
the  nervous  system,  which  I  will  try  to  make 
plain  to  you,  such  as  headadie,  constant 
headache,  not  able  to  sleep  at  night,  frequent- 
ly called  Insomnia —  Q.  Mr.  Wallace,  Did 
you  get  that  statement  from  Wiley,  about  the 
headache?  A.  Yes.  Mr.  Shelby:  We  object 
to  that,  U  the  court  please.  We  desire  to 
save  an  exception  to  that  statement  A.  Shall 
I  state  what  the  patient  complained  of?  The 
Court:  Yes,  go  ahead.  Mr.  Shelby:  The  de- 
fendants object  and  except  to  the  statements 
of  the  witness  as  to  the  declarations  made  by 
the  plaintiff  to  him  at  the  time  of  the  ex- 
amination of  the  plaintiff  by  the  witness.  A. 
Well,  he  had  constant  headaches,  wakeful- 
ness, not  able  to  sleep  well,  startings  in  bis 
sleep  like  a  cKIld.  He  was  troubled  with 
wakefulness,  I  said,  startings  In  his  sleep,  not 
able  to  sleep  well,  starting  as  if  he  was 
frightened,  like  a  child,  nervous  troubles  at 
night,  and  a  constant  feeling  of  fatigue  in  bis 
leg,  the  general  symptoms  of  wliat  we  can 
traumatic  neurasthenia,  which  Is  due  to  a 
wound  or  lesion  of  some  kind.  Then  I  found 
that  he  was  also  troubled  with  what  doctors 
call  neuritis.  That  Is  an  inflamed  condition 
of  the  nerves,  an  inflammation  of  the  nerves 
that  leave  the  lower  part  of  the  backbone, 
which  interfered  with  the  movements  of  his 
right  limb  at  that  time,  and  then  he  had  feel- 
ings of  numbness  and  twltchings  of  his  mus- 
cles In  both  legs.    (Defendants  except)" 

On  cross-examination  this  witness  said: 
"Q.  Did  he  come  to  you  for  the  purpose  of 
having  an  examination  made,  or  to  employ 
you  as  a  physician  to  treat  him?  A.  No,  he 
came  to  me  for  this  advice,  told  me  that 
there  was  some  prospect  of  a  suit,  of  the  de- 
termination of  a  suit,  and  be  wanted  my 
opinion  as  to  his  disability,  how  badly  be 
was  hurt,  and  whether  it  was  permanent  or 
not  Q.  Did  he  come  to  you  for  treatment? 
A.  Not  at  all.  Q.  You  didn't  see  him  any 
more  after  that  time  until  your  examination 
of  him  this  week?  A.  No,  not  in  a  profes- 
sional way.  I  met  bim  on  the  street  once  or 
twice.  Q.  How  long  did  this  examination 
last  that  you  spoke  of.  In  January?  A.  Oh, 
some  little  bit  I  could  not  say  that  I  went 
over  him  very  carefully.  I  will  say  that  I 
don't  know  how  long  it  was,  I  couldn't  re- 
member that;  but  I  was  very  careful  about 
it  Q.  Was  be  stripped?  A.  Yes,  sir.  Q. 
Did  you  discover  any  evidences  of  fracture? 
A.  None.  Q.  Discover  any  visible  bruises,  or 
lacerations,  or  anything  of  that  kind?     A. 
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None;    no,  not  on  the  skin.    Q.  Now,  you 
spoke  of  some  evidence  of  ankylosla,  or  stif- 
fening in  some  of  the  lower  vertebrse?    A. 
Yes.    Q.  The  two  lower?    A.  The  lumbar  Ter- 
tebne,  the  two  lower  vertebrae,  where  it  Joins 
the  sacmm,  that  large,  triangular  bone  be- 
tween the  hips.    A.  How  did  that  condition 
manifest  Itself  in  the  examination?    A.  In 
the  movements  of  his  body,  and  with  my 
thumbs  on  what  Is  known  as  the  soft  spinal 
vertebrae,  the  lateral  processes,  giving  pres- 
sure tbere,  I  could  feel  and  see  that  there 
wasn't  the  usual  motion,  bending  of  the  back 
and  contortions  in  various  uses.    Q.  It  didn't 
seem  to  move  as  freely  as  the  other?   A.  No. 
Q.  You  didn't  see  anything  in  that  condition, 
of  those  two  lumbar  vertebrae,  to  Indicate  to 
you  that  was  a  permanent  condition  at  that 
time,  did  rou?     A.  When?     Last  January? 
Q.  Yes.     A.  No,   I   didn't  at  that  time.     Q 
Now,  as  to —     You  say  you  discovered  evi- 
dences of  soreness  to  the  touch?   A.  Yes.    Q. 
That  was  manifest,  I  suppose,  by  flinching? 
A.  Yes,  sir.     Q.  That  was  the  only  way  In 
which  it  could  be  manifested  to  you?   A.  Yes. 
Q.  Of  course,  you  couldn't  tell  it  by  the  touch 
yourself?    I  mean,  your  own  sense  of  touch, 
would  not  have  disclosed  the  soreness  to  you, 
bat  It  was  his  flinching  under  your  touch? 
A.  In  a  particular  region,  under  pressure  of 
my    thumb —      Q.  When    you    pressed,    be 
woald  flinch?    A.  In  certain  places.    Q.  Now, 
will  you —    You  stated  you  saw  what  was  to 
your  mlod  evidences  of  a  neurasthenic  condi- 
tion?   A.  Tes,  sir.    Q.  It  is  a  fact  that  neu- 
rastbenia  means  simply  an  impairment  of  the 
nerve  forces?    A.  Yes,  sir ;  what  is  known  as 
nerve  fatigue,  or  tired  nerve,    Q.  Just  nerve 
tiredness?    A.  Yes,  sir ;  nerve  tire  and  nerve 
irritability.    Q.  And  traumatic  neurasthenia 
is  that  condition  of  nerve  fatigue  that  is  the 
result  of  a  wound  or  an  Injury?    A.  Yes,  a 
blow  or  an  injury  or  a  twisting  in  various 
ways,   of  the  nerve.     Q.  Now,   this  neuras- 
thenic condition,  or  nerve  fatigue,  may  come 
from  other  causes  than  traumatic  causes? 
A.  Yes.    Q.  And  the  symptoms  are  the  same, 
unless  you  have  the  history  of  some  injury? 
A.  Practically  the  same.    Q.  Practically  the 
same.    In  other  words,  nerve  fatigue  has  the 
same  general  symptoms  and  the  same  general 
manifestations,  whether  it  results  from  an  In- 
Jury  or  whether  it  results  from  other  causes? 
A.  I  have  always  thought,  In  cases  that  I 
have  seen,  that  in  traumatic  neurasthenia 
there  is  more  of  general  irritability  than  in 
other  cases,   more  general   Irritability,   the 
man  is  more  irritable,  and  there  were  evi- 
dences of  a  more  general  disturbed  condition 
than  I  saw  in  purely  functional  neurasthenia ; 
that  is,  using  that  term,  not  due  to  injury. 
Q.  That  condition  of  nerve  irritability  is  call- 
ed neuritis?    A.  No,  sir;   neuritis  is  an  en- 
tirely different  thing  from  neurasthenia.    Q. 
I  was  talking  about  the  Irritable  condition  of 
the  nerves.    A.  I  was  speaking  of  the  general 
irritability  of  the  patient  in  a  general  sense. 


as  seen  by  the  doctor.  I  wasn't  applying  It 
to  the  nerve,  Mt.  Shelby,  in  a  general  way, 
Q.  Now,  Is  it  not  a  fact  that  all  the  symp- 
toms which  go  to  enable  a  doctor,  as  a  rule, 
to  diagnose  a  case  as  one  of  neurasthenia, 
are  they,  not  subjective  symptoms  as  a  rule,, 
bis  subjective  symptoms?  A.  Yes,  sir.  Q. 
And  the  doctor  is  dependent  upon  the  state- 
ments of  the  patient  as  to  his  feelings  and- 
symptoms?  A.  No,  sir;  not  altogether.  Q. 
I  didn't  say  altogether.  A.  I  generally  take 
a  general  statement  from  the  patient.  Q.  I 
understood  you  to  say,  in  enumerating  the 
symptoms  which  led  to  diagnose  his  con- 
dition as  one  of  neurasthenia,  that  the  head- 
ache symptom  was  one?  A.  Yes.  Q.  In- 
somnia was  one?  A.  Yes.  Q.  Starting  In  bis 
sleep?  A.  Yes.  Q.  Loss  of  appetite?  A.  Yes. 
Q.  Sensation  of  fatigue?  A.  Yes.  Q.  All  of 
that  you  had  to  get  from  his  statement,  did 
yon  not?  A.  Yes.  Q.  That  opinion  of  yours 
was  based  upon  the  statement  of  those  symp- 
toms as  having  existed  anterior  to  this  ex- 
amination?   A.  Yes." 

Dr.  Neely,  another  physician  called  as  a 
witness  for  the  plaintiff,  testified  in  chief,  in 
part,  as  follows :  "Q.  Now,  Doctor,  will  you 
please  tell  the  Jury,  with  as  little  technical 
verbiage  as  you  can  express  yourself  with, 
the  condition  in  which  you  found  Mr.  Wiley 
when  you  made  the  first  examination  of  him 
several  months  ago?  A.  Well,  he  came  to 
my  ofilce  several  months  ago,  and  I  examin- 
ed him.  I  found  that  he  was  suffering 
with  pain  in  the  back,  and,  of  course,  be  told 
me  what  produced  it.  Q.  No  matter  what 
produced  it.  Just  give  his  condition.  A 
Well,  he  was  suCTerlng  with  considerable 
pain;  that  Is,  not  complaining  so  much  of 
an  acute  suffering  except  upon  pressure.  I 
found  upon  pressure  and  examination  a  great 
deal  of  pain,  from  the  lower  portion  of  his 
spine  clear  down  to  the  end  of  the  spinal 
cord,  what  we  term — ^next  to  the  sacral  re- 
gion, the  region  of  the  sacrum,  involving  all 
the  sacrum  and  the  coccyx  bone;  in  other 
words,  to  the  small  of  the  back.  Q.  Down 
to  the  end  of  the  backbone?  A.  Yes,  sir. 
Q.  What  general  condition  of  the  back  and 
spine  did  that  produce.  Doctor?  A.  Well,  it 
seemed  to  have  produced  a  very  rigid  condi- 
tion of  the  bony  structure.  In  having  him 
bend  over,  I  found  that  he  could  not  bend 
like  an  ordinary  man.  Q.  Now,  when  you 
say  'rigid  condition,'  Doctor,  do  you  mean 
a  BtltlenlDg  of  the  parts?  A.  Yes,  sir;  and 
that  resulting,  in  my  opinion,  in  congestion' 
of  the  spinal  cord,  brings  about  and  produces, 
the  various  symptoms  that  be  complains  of, 
with  a  partial  paralysis,  and  a  tingling, 
pricking  sensation  of  the  muscles.  Q.  Doc- 
tor, you  stated  that  he  was  unable  to  bend 
forward  as  the  ordinary  man.  How  could 
you  tell  that  he  was  unable  to  bend  forward,. 
Independent  of  his  own  assertion  to  that 
fact?  A.  Well,  I  don't  know  that  I  could 
tell,  except  seeing  blm  make  the  effort.    I 
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don't  know  that  be  knew  my  object  In  asking 
lilm  to  do  It.  I  didn't  use  the  X-ray  on  him. 
I  wanted  to  do  it ;  but  my  main  object  was 
to  ascertain  If  there  would  be  any  way  of 
getting  at  the  amount  of  trouble  In  the  spinal 
cord,  and  the  doctor  who  bad  the  X-ray 
machine  said  that  It  would  be  no  good  to  ase 
It,  that  be  couldn't  tell  anything  about  It 
Q.  Could  you.  Doctor,  and  did  you,  ascertain 
from  your  examination,  by  your  obserra- 
tlon  of  the  parts  and  your  tonch  of  the  parts 
you  examined,  that  this  stiffness  was  there 
independent  of  bis  assertion  to  that  fact? 
A.  Well,  I  thought  so,  In  my  opinion,  I 
thought  I  could  find  enough  to  satisfy  me 
that  there  was  practically  no  motion,  and 
there  is  but  slight  motion  In  that  except  right 
where  what  we  term  the  lumbar  region,  tbe 
sacral  region,  right  at  that  Joint,  from  that 
down  to  the  coccyx,  there  seemed  to  be  ab- 
solutely none,  scarcely.  Q.  Doctor,  tbe  con- 
dition you  found  that  was  abnormal,  would 
that  have  produced  the  complaint  that  the 
patient  made  to  you?  Mr.  Shelby:  We  ob- 
ject Leading.  Q.  State,  Doctor,  what  re- 
sults or  complaints  would  bare  been  produc- 
ed by  the  abnormal  conditions  that  yon 
found?  A.  Well,  I  would  suppose  that  I 
would  find  about  the  same  set  of  symptoms 
that  he  complained  of.  (Objected  to.  Over- 
ruled.) *  ♦  ♦  Q.  Doctor,  you  have  stated 
that,  when  yon  made  this  examination,  yon 
found  that  the  patient  was  suffering  from 
pain.  How  did  you  determine  that?  A:  By 
pressure  upon  the  tender  points  of  those 
processes.  Q.  The  points  upon  which  you 
gave  this  pressure,  was  there  any  visible 
condition  of  those  parts  that  indicated  that 
they  were  abnormal?  A.  EiXcept  only — Jusi 
one  partlclar  spot  I  don't  know  for  ceilaln 
that  had  anything  to  do  with  it  or  not 
There  was  one  particular  place  in  tbe  small 
of  tbe  back  that  seemed  to  have  shrunken 
in  more  than  tbe  otbers,  that  the  muscle  was 
atrophied  a  little.  That,  of  itself,  1  don't 
think  would  be  snfflcient ;  but  all  the  symp- 
toms that  he  complained  of  would  lead  you 
to  believe  that  be  not  only  had  some  kind  of 
Injtiry — I  don't  know  what  be  owed  it  to — 
bnt  sufficient  to  have  produced  this  condi- 
tion of  the  spine  that  we  find  it  in,  that  rigid 
condition,  and  also  the  congestion  of  tbe 
spinal  cord.  Mr.  Shelby:  We  move,  your 
honor,  to  exclude  that  last  statement  o^  the 
witness  from  the  Jury.  (Which  motion  Is 
overruled ;  to  which  mltng  of  tbe  court  de- 
fendants except)  •  •  •  Q,  Tea,  sir.  Well 
HOW,  Doctor,  I  win  ask  you  If  any —  did  you 
trace  the  nerves  that  run  from  the  backbone 
idown  into  each  Umb  with  the  touch?  A. 
Well,  I  don't  know  that  I  traced  them  ex- 
cept In  his  general  description  of  bow  It  af- 
fected him,  commencing  from  where  he  had 
received  the  injury,  going  down  each  limb, 
■effecting  the  sciatic  nerve  more  or  less.  (De- 
fendants   except)     Q.  Independent    of   his 


statement  to  you  of  his  suffering,  did  you  un- 
dertake to  tonch  tbe  nerve  in  its  course  from 
the  backbone  down  the  limb  to  ascertain 
whether  or  not  It  was  tender?  A.  No,  I 
don't  remember  whether  I  did  or  not,  but 
that  was  his  own  description  of  it  I  suffer 
with  sciatic  trouble  myself,  and  so  I  was 
satisfied  that  he  knew  what  he  was  talking 
about  (Defendants  object.  Overruled.  Ex- 
cept)" 

It  is  not  contended  that  Dr.  Neely  examin- 
ed the  plaintiff  for  the  purpose  of  giving  him 
medical  treatment,  or  professional  advice. 
The  only  purpose  of  his  examination,  so  far 
as  Is  disclosed,  was  to  qualify  the  doctor 
to  speak  in  plaintUTa  behalf  as  a  witness. 

Dr.  Prather  Is  the  third  of  the  physicians 
called  for  tbe  plaintiff.  His  testimony.  In 
full,  was  as  follows:  "Q.  Where  do  you 
live?  A.  I  live  in  Lexington.  Q.  What  Is 
your  profession?  A.  I  am  a  physician.  Q. 
How  long  have  you  practiced  medicine?  A. 
Twenty-two  years.  Q.  General  or  special 
practice?  A.  General  practice.  Q.  Do  yon 
know  Mr,  Ed.  Wiley?  A.  I  do.  Q.  Have 
you  at  any  time  made  an  examination  of  Mr. 
Wiley  to  ascertain  what  Injury,  if  any,  he 
has?  A.  Well,  about  three  weeks  ago,  I 
made  an  examination  of  Mr.  Wiley  for  the 
first  and  only  time.  Q.  Where?  A.  In  my 
office.  Q.  Lexington?  A.  Lexington.  Q. 
Tell  the  Jury,  Doctor,  what  was  the  extent 
of  that  examination,  and  what  was  the  re- 
sult of  it,  as  to  the  condition  you  found  him 
in?  A.  The  only  thing  I  know  about  the 
case  was  this  examination  I  made  about 
three  weeks  ago.  I  found  a  partial  ankylosis 
of  the  lumbar  vertebra,  with  the  sfcrum  and 
the  coccyx  bones.  Q.  Explain  to  the  Jury, 
Doctor,  what  ankylosis  Is?  A.  It  Is  stiffness 
of  the  Joints,  and  a  stiffening  of  the  verte- 
brae, with  lack  of  motion.  Q.  Does  not  that 
stiffening  cause  a  lack  of  use  or —  A.  Lack 
of  use?  Q.  Of  of  the  back?  A.  Tes.  Q. 
Did  you  make  only  that  one  examination  of 
him?  A.  That's  the  only  one  I  made.  Q. 
Now,  Doctor,  could  that  condition  which  you 
found  have  resulted  from  a  blow  or  a 
wrench  of  the  backbone?  A.  Yes,  sir.  Mr. 
Shelby :  We  object.  Q.  Without  any  visible 
Indication  of  a  wound  or  abrasion?  (To  tbe 
foregoing  question  defendants,  by  counsel, 
objected.  Objection  overruled.  Defendants 
except.)  Q.  Now,  the  question,  as  a  whole, 
that  I  ask  you,  was:  Could  the  condition 
you  found  have  resulted  from  a  blow  upon 
or  a  wrenching  of  the  backbone,  without  any 
visible  indication  of  a  wound  or  abrasion? 
(To  which  defendants  except)  A.  I  think 
the  condition  could  have  existed  from  n 
wrench  or  from  a  blow.  Ton  know,  I  bavo 
not  seen  him  at  all.  I  think  he  claims  he 
was  hurt  two.  years  ago.  I  think  the  blow 
would  have  given  some  special  signs  at  that 
time,  at  least.  Q.  Did  you  make  any  exam- 
ination of  his  limbs?  A.  Well,  not  specially. 
He  complained  of  a  good  deal  of  tingling 
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and  nnmb  feellDg  in  bis  limbs.  (To  the  fore- 
going statement  of  the  witness  as  to  the 
complaints  of  the  patient,  the  plaintiff,  made 
to  the  witness,  the  defendants  except)  Q. 
That  wonld  hare  resulted  from  the  Injury 
you  found?  A.  Yes,  sir;  I  think  so.  Mr. 
Wallace:  We  object  and  except.  Q.  Doctor, 
in  your  Judgment,  from  your  examination 
and  the  condition  in  which  you  found  his 
back  and  the  parts  that  you  did  examine,  is 
that  injury  a  permanent  or  a  temporary 
one?  A.  Well,  It  seems  to  me,  from  the  fact 
of  Its  long  standing,  it  must  be  permanent 
(To  the  foregoing  statement  of  the  witness, 
the  defendants,  by  counsel,  object  Objec- 
tion overruled.  To  which  ruling  of  the  court 
the  defendants  except.)" 

Cross-examination  by  Mr.  Wallace:  "Q. 
Doctor,  do  you  know  how  long  standing  that 
eoDdltlon  was  except  from  what  he  told  you? 
A.  I  do  not  Q.  So,  then,  your  opinion  as 
to  its  being  permanent  injury  depends  en- 
tirely on  what  he  told  you?  A.  On  what  he 
told  me,  the  history  of  the  case;  yes,  sir. 
Q.  The  time  of  the  injury —  Well,  do  you 
mean  that  because  it  has  lasted  from  the 
time  that  he  told  you  it  occurred  up  to  this 
time  that  it  is  permanent?  A.  I  didn't  un- 
derstand. Q.  Do  you  mean  it  is  a  perma- 
nent injury  because  it  has  lasted  from  the 
time  be  told  you  it  occurred  up  to  the  pres- 
ent time?  A.  Do  you  believe —  Q.  Do  yon 
mean  it  was  a  permanent  injury?  A.  Yes, 
sir;  from  the  condition  that  I  found  his 
spine,  column  there,  the  sacrum —  Q.  Did 
you  examine  him  with  the  X-ray?  A.  Did 
not.  Q.  Treat  him?  A.  Did  not  Q.  Strip 
talm?  A.  Yes,  sir.  Q.  Any  visible  signs  of  the 
Injury?  A.  None  that  I  could  see.  Q.  None 
that  you  could  see.  All,  then,  that  yon 
know  about  it,  is  what  he  told  you  of  the 
symptoms?  A.  Yes,  sir;  and  the  condition 
of  the  spinal  column.  He  couldn't  bend  him- 
self over  with  the  motion  that  he  should 
bave  bad.  The  sacrum  showed  a  great  deal 
of  tenderness.  Q.  Did  he  Indicate  how  mn<Ui 
motion  he  had,  show  the  amount  of  that? 
A.  Be  gave  me  a  history  of  the  case,  that 
he  was —  Q.  Didn't  he  tell  you  how  much 
motion  he  bad?  A.  Certainly.  Q.  Did  you 
treat  bim?  A.  I  did  not  Q.  Did  be  come 
to  see  you  to  be  treated?  A.  No,  sir.  Q.  Did 
be  come  to  see  yon  that  you  could  testify  in 
tbla  case?  A.  Not — no,  sir ;  not  that  I  know 
of.  I  am  the  examiner  for  a  brotherhood  of 
railroad  trainmen,  firemen,  and  so  forth.  It 
seems  that  he  had  a  policy  in  one  of  those 
companies,  and  be  came  to  me  to  be  exam- 
ined. I  didn't  know  that  be  bad  this  suit 
pending.  Q.  When  was  that?  A.  About  two 
weeks  ago.  Q.  When  were  you  summoned 
as  a  witness?  A.  Why,  I  was  summoned  a 
few  days  ago.  I  believe  it  was  the  second 
or  third  day  of  the  week." 

Drs.  Wallace  and  Neely  testified  to  hav- 
ing found  by  their  physical  examination  of 
the  plalntur  an  ankylosis  of  the  backbone,  a 


stiffening  of  its  lower  part.  They  also  tes- 
tified as  to  the  goieral  symptoms  of  neuras- 
thenia, and  traumatic  neurasthenia,  as  well 
as  testified,  iii  response  to  hypothetical  ques- 
tions proponnded  by  plaintUTs  counsel  detail- 
ing the  symptoms  which  plaintiff  in  bis 
testimony  claimed  to  have  had,  that  those 
symptoms  Indicated  neurasthenia,  and  might 
indicate  traumatic  neurasthenia.  What  these 
witnesses  said,  based  upon  objective  eviden- 
ces of  the  plaintUTs  condition,  was  relevant, 
as  well  as  their  opinions  based  upon  the 
hypothesis  submitted  in  the  questions  pro- 
pounded them.  Their  descriptions  of  symp- 
toms of  that  complaint  given  by  accepted 
medical  authorities  were  also  relevant  as 
testimony.  Their  opinions  were  also  relevant 
concerning  whether  the  plaintUTs  conditiou 
was  permanent  or  temporary.  The  Impor- 
tant question  in  the  case  was  whether  the 
plaintiff  was  in  the  physical  condition  claim- 
ed by  him.  There  was  nothing  in  his  ap- 
pearance to  indicate  it  A  close,  careful, 
professional  physical  examination  of  his  per- 
son disclosed  this  situation:  Three  of  the 
examiners  were  unable  to  say  that  they 
found  any  evidences  of  physical  impairment. 
Three  thought  they  could  discover  them;  but 
the  latter  were  not  willing  to  say,  and  did 
not  say,  that  Independent  of  the  statements 
made  to  them  by  the  plaintiff,  and  Independ- 
ent of  bis  muscular  demonstrations  in  their 
presence  in  the  course  of  their  examination, 
that  what  they  found  upon  an  examination 
of  bis  lumbar  regions  was  of  a  serious  na- 
ture, or  would  of  Itself  Impair  bis  ability  to 
labor,  or  cause  him  pain.  Ankylosis  of  the 
backbone,  if  it  existed,  would  not  necessarily, 
or  even  probably,  alone  produce  neurasthe- 
nia. It  does  not  seem  to  a  lay  mind  that 
a  stiffening  of  a  Joint  In  the  body,  and  an 
impoverished  state  of  nerves,  have  any  neces- 
sary relation.  Nor  are  we  enlightened  upon 
the  subject  by  the  testimony  of  the  profes- 
sional gentlemen  who  appeared  in  the  case. 
Whether  there  was  a  stiffening  of  the  back- 
bone was  left  to  depend  entirely  upon  the 
statements  of  the  plaintiff.  The  doctors  said 
he  could  not  bend  forward  nor  backward, 
nor  sideway,  except  to  one  side.  They  said 
the  plaintiff,  when  asked  to  bend,  respond- 
ed that  he  could  not  without  pain,  and  after 
an  apparent  effort  gave  it  up.  So,  after  all, 
the  question  was  left  to  the  plaintiff.  So 
much  for  that  aliment.  Now,  as  to  the  im- 
poverished condition  of  his  nerves,  it  was 
even  more  dependent  upon  the  plaintiff's 
statement  of  facts,  than  the  other  trouble, 
for  its  discovery.  The  testimony  was  that 
the  plaintiff  appeared  in  good  health,  that  be 
looked  well,  that  be  had  gained  in  weight, 
and  had  a  florid  complexion.  It  was  the 
testimony  of  some  of  the  doctors  that  one 
might  have  that  appearance  and  still  be 
a  neurotic,  but  that  it  was  exceptional.  The 
symptoms  which  the  plaintiff  claims  to  have, 
and  which  the  doctors  say  indicate  neuras- 
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thenia,  are  Insomnia,  loss  of  appetite,  numb- 
nees  in  the  limbs,  a  sensation  like  pinpricks 
In  the  sldn,  lassitude,  nndne  apprehenslTe- 
ness,  a  certain  contraction  of  the  circle  of 
Tlslon,  and  a  dizziness,  accompanied  by  more 
or  less  pain  in  the  head.  Now  all,  or  near- 
ly, by  the  observation,  at  least,  they  are  not 
easily  discoverable.  All  these  are  not  dis- 
coverable upon  an  examination  made  at  one 
sitting  lasting  for  a  short  while.  There  are 
certain  tests  which  it  is  claimed  will  show 
their  existence  or  absence;  but  it  Is  general- 
ly essential  to  the  validity  of  those  tests 
that  the  patient  be  unaware  of  their  object 
or  application.  They  must  act  Independent 
of  the  will  of  the  patient,  to  have  any  proba- 
tive force. 

This  much  has  been  said,  not  to  criticise 
the  conduct  of  the  plaintiff,  nor  to  imply  that 
he  was  malingering;  nor  to  Intimate  that  his 
statements  are  either  unl>ellevable,  or  that 
they  alone  may  not  be  sufficient  to  base  a 
recovery  upon  if  the  Jury  should  consider 
thaf  his  condition  is  as  he  claims  It  Is;  but 
to  set  forth  the  legal  question  presented  for 
our  decision,  wbich  is  the  relevancy  of  the 
statements  and  conduct  of  a  party,  not  under 
oath,  testified  to  by  another  in  his  behalf. 
It  is  a  familiar  rule  of  evidence  that  state- 
ments of  a  party  not  under  oath,  and  which 
are  favorable  to  his  cause,  are  not  receivable. 
They  are  deemed  self-serving,  and  are  known 
to  be  unreliable  evidences  of  the  truth  In 
general.  His  conduct  of  the  same  character, 
done  for  the  same  purpose,  is,  for  the  same 
reason,  not  receivable  in  evidence.  The  ques- 
tion is  not  whether  what  he  said  was  trufe, 
or  whether  what  he  did  was  a  natural,  un- 
studied act,  but  whether  the  principal  fact 
may  be  proved  in  that  way.  Illustrating  by 
the  same  case  at  bar,  the  plaintiff  was  sleep- 
less, nervous,  weak,  and  had  pains,  might 
all  be  proved,  the  question  is,  how?  Hear- 
say evidence  Is  generally  irrelevant;  but 
there  are  many  exceptions  to  the  rule.  The 
exceptions  are  in  the  main  based  upon  the 
ext>erlence  of  Jurists  as  well  as  of  men  in 
general  that  in  the-  particular  matter  the 
statement  was  made  under  such  circumstan- 
ces as  warrant  a  belief  in  its'  truth.  One  of 
the  exceptions  to  the  general  rule  is  that  In 
a  case  where  pain,  or  a  state  of  health,  is  a 
fact  at  issue,  the  natural,  spontaneous,  and 
usual  expressions  indicating  pain  and  suffer- 
ing may  be  shown,  as  generally  that  is  the 
only  way  in  which,  aside  from  the  testimony 
of  the  sufferer,  the  existence  of  pain  may 
be  proved.  So  of  other  mental  states;  but 
it  is  the  Invariable  rule  that  the  expression 
should  accompany  immediately  and  natural- 
ly flow  from  the  pain  then  being  suffered, 
otherwise  It  becomes  a  narrative  of  a  past 
event,  and  is  not  receivable  in  evidence  in 
court  to  prove  that  the  pain  had  existed. 
'Such  expressions  or  manifestations  of  pain 
or  any  mental  state  which  is  at  Issue  in 
the  case  may  be  shown  by  any  observer, 


whether  physician  or  not.  Another  excep- 
tion is,  though  it  belongs  to  the  same  class, 
where  one  suffering  from  an  ailment  seeks 
medical  assistance  or  advice,  it  is  competent 
to  show  what  he  then  told  his  physician  as 
to  his  symptoms,  but  never  as  to  the  cause 
of  an  injury  (Shade  v.  Bridge  Co.,  119  Ky. 
502,  84  8.  W.  733,  27  Ky.  Law  Rep-  224),  be- 
cause it  is  believed  tbat  the  motive  for  tell- 
ing the  doctor  the  truth  as  to  his  sensations 
of  pain,  suffering,  or  history  of  his  ailment, 
so  as  to  enable  the  doctor  to  relieve  the  suf- 
fering, or  save  the  life  of  the  patient,  is 
greater  than  could  be  the  motive  of  making 
a  merely  self-serving  statement  to  be  used 
in  his  behalf  by  the  man  In  some  other 
affair.  This  allows  more  than  if  the  same 
statement  had  been  made  to  one  not  a  phy- 
sician or  nurse,  from  whom  the  patient  was 
expecting  aid  or  physical  relief,  because  in 
the  instance  of  the  physician  or  nurse  there 
is  present  a  motive  for  telling  the  truth  that 
is  not  present  when  the  same  matter  is  told 
to  one  from  whom  the  relief  Is  not  sought 
If  the  act  or  statement  is  the  natural,  ordi- 
nary, and  probable  expression  of  one  in  that 
condition,  it  is  deemed  to  be  probably  true, 
and  is  receivable  as  evidence  of  the  state 
which  it  indicates,  and  because  from  the 
nature  of  the  matter  it  may  be  the  only  evi- 
dence of  the  fact  There  is  another  ground 
upon  which  the  evidence  of  the  character  dis- 
cussed (that  is  exclamations  indicating  pain, 
or  emotion,  and  declarations  as  to  sensa- 
tions, as  well  as  the  conduct  of  a  person 
whose  pain  or  sickness  is  at  issue)  is  re- 
ceivable; that  is,  when  it  is  part  of  the 
res  gestae.  If  it  is  relevant  to  show  the 
physical  condition  of  the  person,  sadi  as 
that  he  was  injured  or  made  sick,  not  only 
what  a  witness  has  seen  and  testifies  to  is 
relevant,  but  the  exclamations  or  statements 
of  the  person  which  are  the  natural  spon- 
taneous expressions  ordinarily  made  by  one 
who  suffers  such  pain  or  illness,  are  receiv- 
able as  verbal  acts;  and  upon  the  same 
principle,  his  actions,  such  as  naturally  and 
spontaneously  result  from  such  injury  or 
illness,  may  be  proved.  They  are  the  best 
evidence  obtainable  of  his  condition,  and 
in  many  instances  the  only  evidence  of  it 
aside  from  bis  own  testimony,  should  he  tes- 
tify. They  may  be  even  more  convincing 
evidence  of  the  main  fact  than  the  opinion 
of  an  observer,  or  even  the  opinion  of  the 
declarant  himself. 

But  the  proposition  involved  in  the  ruling 
of  the  learned  trial  Judge  in  admitting  the 
evidence,  of  the  class  which  has  been  quoted 
in  this  opinion,  is  whether  the  exception  to 
the  general  rule  of  evidence  which  excludes 
hearsay  is  so  broad  as  to  Include  the  state- 
ments and  conduct  of  the  party  made  not 
under  the  conditions  which  have  been  dis- 
cussed above.  There  is  not  a  unanimity 
among  the  authorities  on  the  subject,  and. 
so  far  as  this  court  is  concerned,  the  precise 
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question  has  never  before  been  presented  to 
it  It  Is  proposed  by  those  advocating  tbe 
admissibility  of  such  evidence  to  rest  it  up- 
on the  ground  that  It  Is  all  of  the  same  class, 
and  is  to  be  regulated  alone  in  its  application 
by  the  Jury,  who  give  it  such  weight  as  they 
deem  It  entitled  to.  The  same  argument  ex- 
tended would  let  in  every  self-serving  state- 
ment made  by  one  in  contemplation  of  its 
^ect  upon  his  lawsuit  The  cunning  and 
venal  would  be  afforded  extraordinary  op- 
portunities for  multiplying  their  own  state- 
ments, and  gain  for  them  some  additional 
weight  by  the  character  of  the  deponent  who 
repeated  them,  with  more  or  less  mixture  of 
relevant  fact  Self-corroboraticm  under  such 
drcumstanoes  would  soon  cease  to  be  novel. 
The  competency  of  witnesses  has  been 
greatly  extended  in  modem  times  by  legisla- 
tion. The  tendency  of  courts  has  been  In 
the  same  direction  of  liberality.  More  and 
more  has  been  left  to  be  determined  upon  the 
credibility  of  the  witness;  but  there  has  not 
been  any  relaxation  of  the  rule  against  hear- 
say evidence.  Nor  has  the  scope  allotted  to 
the  field  of  opinion  evidence  been  materially 
enlarged.  Hearsay  evidence  has  been  always 
regarded  as  generally  untrustworthy,  while 
opinion  evidence  is  placed  low  in  the  scale, 
and  receivable  at  all  only  because  there 
seems  no  other  practicable  way  to  establish 
the  fact  It  is  doubtful  whether  its  service 
to  the  cause  of  Justice  in  ascertaining  truth 
entitles  it  to  any  great  confidence.  The  prop- 
osition now  in  hand  is  to  extend  the  scope 
of  hearsay  evidence,  and  to  allow  opinions 
based  upon  it  to  be  received  as  evidence  of 
the  main  fact  The  tendency  of  each  would 
be  to  dilute  the  strength  of  proof.  Each  Is  a 
degree  further  removed  from  what  is  called 
"tbe  eyewitness."  The  issue  is  whether  a 
plaintiff  was  sick.  He  testifies  under  his 
oath  that  he  was,  and  gives  the  symptoms  of 
ills  ailment  AH  that  Is  relevant  Out  of 
court  he  complains  of  symptoms  to  his  com- 
panions ;  he  staggers,  grasps  for  something  to 
stay  his  falling;  he  vomits;  be  tarns  pale; 
be  exclaims  of  pains  in  particular  regions  of 
hiB  body;  he  swoons;  his  muscles  relax;  the 
pupils  of  his  eyes  dilate;  a  cold  clammy  sweat 
ajipeara  on  his  body;  he  limps  when  be  walks; 
his  speech  is  inarticulate,  or  disconnected — 
all  these,  and  such,  are  admissible  to  prove 
tlie  fact  at  issue.  He  calls  a  physician  to  ad- 
minister to  him;  be  explains  to  the  doctor 
the  sensations,  present  and  past  which  he 
has  experienced  in  the  attack — what  is  called 
a  "history  of  the  case";  the  physician  notes 
his  pulse,  his  respiration,  his  temperature,  the 
objective  and  subjective  symptoms  of  the  pa- 
tient— from  all  these  he  is  able  to  diagnose 
his  trouble,  and  to  prescribe  for  it  Not  only 
what  tlie  doctor  observed,  but  what  he  was 
told  by  the  patient  as  to  his  sensations  and 
symptoms,  and  his  own  opinion  based  there- 
on, are  receivable  as  evidence  of  the  fact  at 
ia>iM>    Others  saw  the  man,  noted  Ills  appear- 


ance and  conduct,  and  beard  his  complaint  or 
exclamations,  under  such  circumstances  as 
indicated  they  were  tbe  spontaneous,  natural, 
and  unstudied  actions  and  utterances  of  the 
person.  All  tliat  is  receivable  as  evidence  of 
the  fact  at  issue.  So  all  tbe  authorities  agree. 
It  Is  needless  to  cite  them. 

Now  It  is  proposed  that  the  rule  be  further 
extended,  that  a  physician  selected  by  the 
party  for  the  sole  purpose  of  procuring  his 
testimony  on  the  trial  of  a  lawsuit  may  be 
told  by  the  party  what  his  past  sensations 
and  symptoms  were,  or  what  they  then  are, 
and  to  have  tbe  doctor,  upon  that  evidence, 
which  would  not  be  receivable  as  evidence  in 
court  base  an  opinion  as  to  tbe  cause  and 
probable  duration  of  the  party's  aUment,  and 
give  In  that  opinion  as  evidence  that  he  was 
then  or  had  been  afflicted  with  that  ailment 
How  a  party  acts  under  such  circumstances 
is  not  on  a  different  plane  from  what  he  says. 
A  nod,  a  Jerk  of  tbe  band,  the  wink  of  an 
eye,  or  tbe  mobility  of  a  leg  under  pressure, 
may  all  be  the  voluntary  result  of  the  will, 
as  much  as  the  spc^en  word,  and  be  actuated 
by  the  same  motive.  All  subjective  evidence 
furnished  by  the  patient  under  those  condi- 
tions Is  on  the  same  plane. 

Many  authorities  have  been  cited  and  ex- 
amined, and  will  be  found  in  the  notes  of  the 
reporter.  We  do  not  cite  from  them,  as  any 
one  desiring  to  test  the  accuracy  of  the  rea- 
soning by  which  we  undertake  to  sustain  our 
conclusion,  and  the  character  of  the  authori- 
ty which  we  follow,  wUl  have  recourse  to 
the  whole  of  each  case,  and  more  satisfac- 
torily note  its  apposlteness ;  but  the  lan- 
guage of  tbe  Supreme  Court  of  Illinois,  in 
the  recent  case  of  Oreinke  v.  Chicago  City 
Ry.  Co.,  234  III.  664,  85  N.  E.  Syi,  so  clearly 
expresses  what  we  deem  not  only  tbe  pre- 
vailing rule,  but  the  better  reason,  that  we 
take  from  it  this  extract:  "No  such  safe- 
guards, however  surrounded  him  when  he  is 
being  examined  by  an  expert  whom  he  has 
employed  to  examine  him  and  to  give  evi- 
dence in  his  case  which  is  about  to  be  tried 
In  court.  To  permit  the  injured  party,  while 
undergoing  an  examination  by  an  expert  in 
his  employ,  by  Jerks  and  twitches,  by  a 
pressure  of  his  hand,  by  turning  his  toes, 
or  dragging  one  of  his  legs  when  walking, 
to  thus  make  evidence  for  himself,  and  then 
to  permit  his  expert  to  go  before  the  Jury  and 
bolster  up  and  strengthen  by  his  opinion  the 
self-serving  testimony  thus  manufactured  by 
tbe  injured  party,  would  open  up  the  door 
wide  for  the  grossest  fraud,  which  migbt 
work  upon  his  adversary  the  most  palpable 
injury.  The  character  of  self-serving  testi- 
mony has  been  held  Incompetent  by  the  Su- 
preme Court  of  Michigan  in  McKormIck  v. 
City  of  West  Bay  City,  110  Mich.  266,  68  N. 
W.  148,  and  Comstock  v.  Georgetown  Town- 
ship, 137  Mich.  541,  100  N.  W.  788,  and  the 
general  rule  announced  by  that  court  is,  we 
think,  in  entire  harmony  with  the  ruling  of 
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this  court  in  the  numerous  cases  hereinbe- 
fore cited,  and  is  the  correct  rule  and  the 
one  most  conducive  to  Justice.  We  do  not 
intend  to  hold,  howerer,  that  a  physician 
may  not  be  able,  from,an  examination  of  an 
injured  party,  to  form  and  express  an  opin- 
ion as  to  his  physical  condition  and  the 
probable  cause  which  induced  such  condition, 
based  upon  objective  testimony  alone;  but 
what  we  do  Intend  to  hold  is  that  a  physi- 
cian who  has  not  treated  the  injured  party, 
but  who  has  made  an  examination  of  the 
injured  party  solely  with  a  view  to  testify 
as  an  expert,  should  not  be  permitted  to 
express  an  expert  opinion  to  the  jury  based 
upon  subjective  conditions,  and  then  be  al- 
lowed to  fortify  his  opinion  by  stating  to 
the  jury  acts  of  the  Injured  party  which 
could  have  been  purely  voluntary  and  undei 
the  control  of  the  Injured  party,  and  which 
may  rest  upon  no  other  basis  than  the  truth- 
fulness of  the  injured  party." 

Three  physicians  were  appointed  by  the 
<«urt  to  examine  the  plaintiff  for  the  pur- 
pose of  testifying  as  to  his  condition.  If 
they  are  disinterested  men,  such  expert  wit- 
nesses have  not  the  same  inducement  for 
bias  as  they  would  have  if  chosen  by  a  par- 
ty. However,  that  would  seem  to  go  to  their 
credibility  alone.  When  they  examine  the 
party  physically,  of  necessity  they  must 
observe  what  he  does  in  apparent  response  to 
their  tests.  If  the  party  is  endeavoring  to 
deceive  the  examiners,  he  may  simulate  pain, 
or  tavoluntary  muscular  action.  In  so  far 
as  the  tests  of  the  examiners  have  resorted 


to  the  subjective,  they  do  not  seem  to  be  on 
a  different  footing  than  if  the  examination 
was  made  by  a  physician  of  the  party's  own 
selection.  Of  course,  if  they  resort  to  sub- 
jective or  objective  tests,  and  from  them  are 
able  to  say  that  the  party  was  simulating, 
they  may  state  both  their  opinion  and  the 
fact  on  which  it  is  based,  for  that  would 
be  receivable  under  another  rule  of  evidence, 
to  wit :  An  attempt  by  a  party  to  fabricate 
evidence  In  bis  behalf  Is  receivable  as  evi- 
dence against  him.  It  has  been  urged  upon 
us  by  appellee  that  the  evidence  complained 
of,  though  erroneously  admitted,  was  not 
prejudicial,  that  some  of  the  cases  holding  to 
the  rule  which  we  adopt  so  held.  Whether 
evidence  erroneously  admitted  is  prejudicial 
In  a  given  case  must  necessarily  depend  upon 
the  record  of  that  case.  Inasmuch  as  none 
of  the  physicians  testifying  for  appellee  In 
this  case  dissociated  his  opinion  based  alone 
upon  objective  evidences  in  the  patient  as  to 
the  plalntifTs  condition  from  what  he  bad 
received  from  the  plaintiff  of  a  character 
which  we  have  held  was  erroneous,  it  is  im- 
possible for  us  to  determine  what  their  tes- 
timony would  have  been  independent  of  the 
plaintiff's  action  and  statements.  It  would 
strip  the  plalntifTs  case  of  the  most  ma- 
terial part  In  value  and  quantity  of  his  evi- 
dence to  exclude  the  opinions  of  these  phy- 
sicians entirely.  Not  only  can  we  not  say 
that  the  evidence  appears  unprejudlclal,  but 
it  seems  more  than  likely  that  it  was. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  herewith. 
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OITT  OF  LOUISVILLE  v.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.    June  18, 1909.) 

1.  Statutes  ({  95*)— Sfeciai,  Imqibulxios— 
Imposition  of  Taxes. 

The  maintenance  of  a  public  school  being  a 
public  duty  of  the  state,  and  not  purely  a  mum*^ 
ipal  purpose.  Act  March  24,  1908  (Laws  1908, 
p.  156,  c.  61),  requiring  a  minimum  school  tax 
rate  of  36  mills  for  cities  of  the  second  class, 
was  not  in  violation  of  Const.  {  181,  proTiding 
that  the  General  Assembly  shall  not  impose 
taxes  for  the  purpose  of  any  municipal  corpora- 
tion, but  may  by  general  laws  confer  on  the 
proper  authorities  thereof  power  to  assess  and 
collect  taxes. 

[E)d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  106 ;  Dec.  Dig.  I  95.*] 

2.  Schools  and  School  DiSTBiors  (|  12*)— 
City  Schools— Status— "Ofucebs  or  the 
State." 

The  schools  of  a  city,  including  high  schools, 
are  a  part  of  the  state's  school  system,  and  their 
trustees  are  "officers  of  the  state." 

['EH.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §  14;  Dec.  Dig.  { 
12.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6635-«i38;  vol.  8,  p.  7804.] 

3.  Statutes  ({  95*)— Local  aho  Special  Acts 
—Taxation. 

Laws  1908,  p.  156,  c.  61,  providing  a  mini- 
mum school  tax  rate  of  36  mills  for  cities  of 
the  second  class,  is  not  in  violation  of  Const. 
i  59,  subsec.  15,  prohibiting  the  passage  of  local 
or  special  acts  to  authorize  or  regulate  taxation. 

[Bid.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i  106;   Dec.  Dig.  f  95.*] 

4.  Statutes  ({  92*>i— Special  LEaiSLATion— 
Classification- Population. 

For  purposes  of  legislation,  cities  may  be 
classified  according  to  population,  though  a  class 
may  embrace  but  one  city. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  101 ;   Dec.  Dig.  {  92.*] 

5.  TAXATioif  (I  42*)  — SonooL  Taxes- Uni- 

VORUITT. 

Laws  1908,  p.  166,  c.  61,  leaniring  a  mini- 
mum school  tax  rate  in  cities  of  toe  second  class 
of  36  mills,  does  not  violate  Const  |  181,  re- 
quiring that  taxes  shall  be  uniform  and  assess- 
ed against  the  property  within  the  territorial 
limits  of  the  authority  assessing  the  tax,  since 
the  city,  and  not  the  state,  must  be  regaitled  as 
the  agency  assessing  the  tax;  the  tax  being 
uniform  aa  to  the  city. 

[Eld.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  90;    Dec.  Dig.  {  42.*] 

9.  MURICECPAL  Corporations  (|  78*)— Leois- 
liATiTK  CoNTBoir— Local  Self-Govebnuent 
—Taxation. 

Laws  1908,  p.  156,  c.  61,  requiring  a  mini- 
mum school  tax  rate  in  cities  of  the  second  class, 
is  not  unconstitutional  as  a  violatien  of  the 
-l>irit  of  local  self-government. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  177;  Dec.  Dig.  t 
7.3.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Dlylsion. 
"To  be  officially  reported." 


Mandamus  by  the  Commonwealth,  for  the 
nae  and  benefit  of  the 'Louisville  School  Board, 
against  the  City  of  Louisville.  Judgment  for 
relator,  and  respondent  appeals.    Affirmed. 

Clayton  B.  Blakey,  tor  appellant  Wallace 
A.  McKay,  Lafon  Allen,  and  Howard  B.  Lee, 
for  the  Commonwealth. 

O'REAR,  J.  By  an  act  of  the  Legislature 
of  1908,  approved  March  24,  1908  (Acts  1908, 
p.  156,  c.  61),  the  minimum  levy  of  taxes  for 
school  purposes  in  cities  of  the  first  class 
was  fixed  at  36  cents  on  the  $100.  This  ap- 
peal involves  the  constitutionality  of  that 
act 

The  qnestion  arises  out  of  these  facts:  The 
Louisville  School  Board,  an  administrative 
agency  created  by  the  Legislature  by  the  act 
of  July  1,  1893  (Laws  1891-93,  p.  1307,  c.  244, 
i  166),  having  control  of  the  public  schools 
of  that  city,  presented  to  the  general  coun- 
cil of .  Louisville  their  budget  for  the  schools 
for  the  year  1909,  to  defray  which  would  re- 
quire the  levy  of  at  least  36  cents  on  the  $100 
worth  of  taxable  property  within  the  city. 
The  general  council  refused  to  accede  to  the 
demand  made  upon  it  by  the  Board  of  Edu- 
cation, not  because  of  any  error  in  the  esti- 
mate of  that  board,  but  solely  because,  so  far 
as  we  can  gather  from  the  record,  the  council 
deemed  it  inexpedient  to  appropriate  so  much 
money  for  school  purposes,  in  view  of  the 
other  necessary  expenses  to  which  the  city 
was  put  in  maintaining  its  local  government 
Appellee  brought  this  suit  for  the  writ  of 
mandamus  against  the  city  and  its  mayor 
and  general  council.  The  circuit  court  grant- 
ed the  writ    The  defendants  appeal. 

The  main  feature  of  the  question  present- 
ed Is:  Is  it  competent  for  the  Legislature  to 
fix  a  minimum  sum  to  be  raised  by  a  city 
for  school  purposes,  and  to  require  that  sum 
to  be  raised  without  discretion?  It  is  claim- 
ed by  appellant  that  section  181  of  the  Con- 
stitution prohibits  the  legislative  action. 
That  section  reads:  "The  General  Assembly 
shall  not  Impose  taxes  for  the  purpose  of  uny 
county,  city,  town  or  other  municipal  cor- 
poration, but  may  by  general  laws  confer  up- 
on the  proper  authorities  thereof  respectively 
power  to  assess  and  collect  such  taxes."  If 
the  maintenance  of  a  public  school  is  a  purely 
municipal  purpose,  then  the  section  would 
seem  to  be  conclusive  of  the  matter.  But 
education  is  not  a  subject  pertaining  alone, 
or  pertaining  essentially,  to  a  municipal  cor- 
poration. Whilst  public  education  In  this 
country  is  now  deemed  a  public  duty  in  ev- 
ery state,  and  since  before  the  first  federa- 
tion was  regarded  as  a  proper  public  enter- 
prise, it  has  never  been  looked  upon  as  being 
at  all  a  matter  of  local  concern  only.  On  tho 
contrary,  it  Is  regarded  as  an  essential  to  the 
preservation  of  liberty — as  forming  one  of 
the  first  duties  of  a  democratic  government. 


•For  other  eases  see  same  topic  and  section  NUMBER  la  Dec.  ft  Am.  Dlsi.  19OT  to  date,  ft  Reporter  Indexef 


Digitized  by 


Google 


412 


121  SOUTHWESTERN  BEPOBTER. 


(Ky. 


The  place  assigned  It  !n  the  deliberate  Judg- 
ment of  the  American  people  Is  scarcely  sec- 
ond to  any.  If  It  la  essentially  a  prerogative 
of  sovereignty  to  raise  troops  In  time  of  war. 
It  is  equally  so  to  prepare  each  generation  of 
youth  to  discharge  the  duties  of  citizenship 
In  time  of  peace  and  war.  Upon  preparation 
of  the  younger  generations  for  civic  duties 
depends,  the  perpetuity  of  this  government. 
The  power  to  levy  taxes  is  an  essential  at- 
tribute of  the  sovereignty.  That  Is  so  be- 
cause the  necessity  of  conducting  the  govern- 
ment requires  that  money  be  raised  for  the 
purpose  by  some  sort  of  taxation.  So  is  the 
power  to  educate  the  youth  of  a  state,  to 
fit  them  so  that  the  state  may  prosper ;  else 
the  taxes  raised  could  scarcely  meet  the  de- 
mands made  upon  a  government  in  these 
times.  Whilst  the  power  named  is  older  In 
point  of  adoption  as  a  legal  maxim,  the  oth- 
er is  modernly  found  to  be  of  no  less  impor- 
tance. It  may  be  doubted  If  the  state  could 
strip  itself  of  either  quality  of  its  sovereign- 
ty. Certainly  It  will  not  be  deemed  to  have 
attempted  it  upon  language  open  to  debate. 
In  this  state  the  subject  of  public  educa- 
tion has  always  been  regarded  and  treated  as 
a  matter  of  state  concern.  In  the  last  Con- 
stitution, as  well  as  in  the  one  preceding  It, 
the  most  explicit  care  was  evinced  to  promote 
public  education  as  a  duty  of  the  state.  Be- 
sides setting  apart  a  very  considerable  capital 
sum  as  an  Inviolable  asset  of  the  school  fund, 
the  Constitution  provides:  "The  General  As- 
sembly shall,  by  appropriate  legislation,  pro- 
vide for  an  efficient  system  of  common  schools 
throughout  the  state."  Const,  i  183.  In 
obedience  to  that  requirement  the  General 
Assembly  has  provided  a  system  of  common 
schools,  in  connection  with  other  branches 
of  public  education.  The  subject  requires 
different  provisions  for  localities  differing  In 
density  of  population.  For  rural  settlements 
there  U  the  district  school.  For  villages  and 
towns  a  more  extended  term  may  be  had. 
Including  high  schools,  because  the  popula- 
tion makes  It  practicable  to  do  so.  In  cities 
a  still  more  elaborate,  and  consequently  more 
expensive,  system  Is  set  up.  All  have  the 
one  main  essential — that  they  are  free  schools, 
open  to  all  the  children  of  proper  school  age 
residing  in  the  locality,  and  affording,  so  long 
as  the  term  lasts,  equal  opportunity  for  all 
to  acquire  the  learning  taught  In  the  various 
common  school  branches.  The  school  funds 
raised  directly  by  the  state  for  common  school 
purposes  are  apportioned  ratably  among  them 
all.  In  the  cities  the  government  of  the  pub- 
lic schools  is  committed  to  boards  of  educa- 
tion. Each  city  of  certain  classes,  including 
the  class  to  which  Louisville  belongs,  is 
made  a  separate  school  district  Local  taxa- 
tion is  provided  for  In  every  Instance  to  sup- 
plement the  fund  paid  to  the  district  out  of 
the  state  money.  In  some  it  is  left  to  the 
option  of  the  voters  of  the  district ;  In  others. 


to  the  discretion  of  the  trustees;  while  in 
others  it  Is  left  to  the  city  council  and  board 
of  education.  But  in  none  is  the  question 
left  entirely  to  the  locality  whether  a  public 
school  shall  be  maintained  for  it  Nor  does 
the  state  take  Its  hands  off  the  control  of  the 
school  system,  by  allowing,  or  by  requiring, 
the  different  localities  to  take  steps  toward 
supplementing  the  general  appropriation  by 
local  taxation.  The  school  Is  none  the  less  a 
state  institution  for  that  matter.  If  the  pub- 
lic schools  of  'Louisville  were  local  affairs, 
over  which  that  municipality  had  the  sole 
control,  It  may  be  doubted  if  it  would  be  com- 
petent for  the  state  to  levy  a  tax  on  Its  other 
citizens  to  help  support  them.  But  they  are 
not  municipal  institutions  at  alL  It  was  so 
held  in  City  of  Louisville  v.  Louisville  School 
Board,  119  Ky.  574,  84  S.  W.  729,  27  Ky.  Law 
Rep.  211 ;  Id.,  32  S.  W.  406,  17  Ky.  Law  Rep. 
098;  Bamberger  Bloom  &  Co.  T.  City,  82  Ky. 
337,  6  Ky.  Law  Rep.  258.  The  city  schools, 
including  high  schools,  are  part  of  the  state's 
common  school  system.  Their  trustees  are  of- 
ficers of  the  state.  Such  is  the  effect  of  the 
decision  In  City  of  Henderson  v.  Lambert,  8- 
Bush,  610,  and  In  Combs  v.  Bonnell,  109  S.  W. 
899,  33  Ky.  Law  Rep.  219. 

Section  181  of  the  Constitution  refers  to 
matters  municipal.  The  state  could  as  well 
have  required  the  schools  of  Jefferson  county, 
including  Louisville,  to  have  been  under  the 
supervision  and  control  of  the  county  fiscal 
ccftirt,  and  that  body  required  to  levy  a  fixed 
tax,  or  one  between  minimum  and  maximum 
rates,  as  have  left  the  tax  rate  with  the 
city  council.  The  section  In  question  does 
not  pertain  to  municipal  affairs,  nor  does 
it  attempt  to  levy  a  tax  therefor.  It  Is  com- 
petent for  the  state  to  administer  its  gov- 
ernment through  such  agencies  as  the  Legis- 
lature may  choose,  when  the  Gonstitutlon 
does  not  expressly  provide  otherwise.  In 
the  establishment  and  maintenance  of  an 
efficient  system  of  common  schools,  the  Leg- 
islature was  left  a  free  hand  as  to  the  de- 
tails of  management  and  government,  as  well 
as  the  matter  of  levying  taxes.  It  was 
therefore  competent  for  the  Legislature  to 
have  laid  all  the  taxes  for  that  purpose  di- 
rectly, or,  as  it  did,  to  levy  part  directly 
and  provide  for  the  raising  of  the  residue 
through  other  agencies  which  it  established. 
The  cities  of  the  commonwealth  are  agencies 
of  government.  Unlike  cities  of  old,  the  mu- 
nicipalities now  partake  but  slightly  of  the 
nature  of  private  corporations.  They  are 
expressly  prohibited  from  participating  In 
commercial  ventures  not  also  governmental. 
The  state  does  in  many  matters  use  these 
agencies  in  executing  government  on  behalf 
of  the  state  at  large.  There  is  perceived  no 
reason  why  In  the  particular  of  schools  these 
instrumentalities  may  not  be  employed  to 
gather  the  taxes  to  be  laid  on  their  citlxens 
and  property,  saving  to  the  states  u  welL 
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tm  to  the  taxpayers,  the  expense  of  employ- 
ing additional  officials  to  do  what  these  are 
well  qualified  and  prepared  to  do.  If  the 
state  can  use  them  to  collect  its  taxes,  it 
may  equally  employ  them  to  assess  the  prop- 
erty and  levy  the  necessary  tax.  The  city 
-councils  are  In  frequent  session.  The  state 
Legislature  meets  biennially.  Conditions 
may  arise — do  arise — varying  each  year,  and 
which  call  for  special  and  local  attention. 
City  councils,  not  less  than  fiscal  courts  or 
boards  of  education,  are  peculiarly  situated 
and  qualified  to  exercise  that  discretion  on 
behalf  of  the  state  called  for  by  the  varying 
-conditions  in  the  different  cities  and  towns. 
The  plan  is  simple  of  execution,  is  Inexpen- 
-Blve,  and  brings  the  subject  of  local  taxation 
to  the  attention  of  a  common  body  of  men 
selected  for  that  purpose,  who  are  thus  given 
A  better  opportunity  for  knowing  of  the 
whole  sum  required  to  be  raised  In  the  mu- 
Jiicipallty  for  needs  that  are  local,  so  that 
the  entire  budget  may  be  regulated  on  a 
tknown  basis  and  system. 

It  is  next  insisted  that  the  statute  violates 
subsection  15  of  section  59  of  the  Constitu- 
tion, reading:  "The  General  Assembly  shall 
not  pass  local  or  special  acts  concerning  any 
■of  the  following  subjects  or  for  any  of  the 
following  purposes,  viz.:  •  •  •  (15)  To 
Authorize  or  regulate  the  levy,  the  assess- 
ment or  collection  of  taxes."  Classification 
Is  a  necessary  feature  and  power  of  legisla- 
tion, as  it  is  impossible  for  any  extensive 
•code  of  laws  to  apply  to  every  person  or  sub- 
ject in  the  state.  The  Constitution  itself 
provides  for  the  classification  of  the  cities 
and  towns  of  the  commonwealth.  That  fact 
Alone  establishes  such  classification  as  rea- 
sonable as  to  matters  susceptible  of  treat- 
ment upon  the  basis  of  density  and  extent  of 
population.  The  fact  that  only  one  city  now 
belongs  to  the  first  class  detracts  nothing 
from  the  propriety  of  such  allotment.  In- 
deed, when  the  Constitution  was  adopted, 
bat  one  city  could  possibly  have  been  in- 
cluded in  the  first  class  under  the  requlre- 
jnent  as  to  population  fixed  by  the  Constitu- 
tion— a  fact  known  to  the  convention.  Time 
jtnd  again  this  court  has  declared  that  sub- 
jects susceptible  of  classification  according 
to  population  might  be  classified  so  as  to 
apply  only  to  cities  of  the  first  class,  not- 
Trithstandlng  there  was  but  one  such,  and 
that  It  did  not  violate  the  provisions  of  sec- 
tion 51  to  do  so. 

Section  181  of  the  Constitution  requires 
that  taxes  must  be  uniform  and  assessed 
Against  all  property  within  the  territorial 
limits  of  the  authority  levying  the  tax. 
It  is  argued  for  appellant  that,  if  the  Legis- 
lature is  levying  this  tax,  it  is  not  uniform 
upon  all  property  within  its  authority,  and 
that  the  city  cannot  be  said  to  be  levying 
the  tax,  because  the  city  is  left  no  discre- 
tion in  the  matter.  Treated  on  its  broader 
^oond,  we  think  the  section  was  aimed  to 


equalize  the  burden  of  taxation  upon  the 
subjects  paying  it  and  to  be  benefited  by  it. 
This  section  Is  held  not  to  be  infringed  in 
levying  street  improvement  taxes  in  cities 
upon  only  parts  of  the  city,  that  property 
particularly  benefited  by  the  improvement, 
although  the  authority  levying  the  tax  was 
coextensive  with  the  city  and  covered  con- 
siderable territory  and  property  not  affected 
by  the  tax.  Gray's  Limitation  of  the  Taxing 
Power,  {  424  et  seq.;  Holzhauer  v.  New- 
port, 94  Ky.  407,  22  S.  W.  752,  15  Ky.  Law 
Rep.  188;  Marshall  v.  Donoven,  10  Bush,  683; 
Smith  V.  Simmons,  110  S.  W.  336,  33  Ky. 
Law  Rep.  503.  But,  if  it  be  preferred  to 
rest  the  matter  upon  the  narrower  ground — 
that  is,  whether  the  levy  of  the  tax  was 
made  by  the  municipality — we  think  it  can 
be  done.  The  Legislature  may  and  does 
provide  for  much  of  the  state  government 
through  agencies  such  as  counties  and  cities. 
Maintaining  the  public  highways  is  a  neces- 
sary function  of  state  government.  Yet  this 
state  has  set  over  that  whole  matter  to  two 
local  agencies.  The  counties,  through  their 
fiscal  courts,  levy  the  taxes  in  the  county 
outside  the  cities  for  road  purposes.  The 
cities  levy  the  taxes  in  the  territory  within 
the  city  for  the  maintaining  of  the  city  high- 
ways. The  Legislature  requires  the  tax  to 
be  levied.  This  is  a  levy  by  the  local  tri- 
bunal. That  the  city  or  county  is  manda- 
torially  required  to  levy  a  specific  rate  is 
not  more  objectionable  as  an  infringement 
of  power  than  if  they  were  simply  required 
to  levy  at  some  rate  in  their  discretion.  If 
the  state  can  adopt  an  agency  for  carrying 
on  some  part  of  its  government,  it  may  dele- 
gate to  the  agency  the  power  to  do  what  is 
required  of  it.  If  it  may  delegate  discre- 
tionary power,  it  may  likewise  delegate  the 
power  shown  of  the  discretion,  as  the  latter 
is  less  than  the  former.  It  is  not  denied 
that  the  state  can  limit  the  rate  of  taxation 
in  all  these  matters  as  to  the  maximum.  So 
it  can  limit  it  as  to  the  minimum.  It  is 
wholly  discretionary  with  the  Legislature, 
where  the  Constitution  is  silent  upon  the 
subject 

Finally,  it  is  contended  by  appellant  that 
the  statute  violates  the  spirit  of  local  self- 
government  which  pervades  our  system.  Not 
so.  If  it  did,  then  the  requirement  of  the 
Constitution  that  the  Legislature  should  es- 
tablish and  maintain  an  efficient  system  of 
common  schools  was  vain;  for  in  that  event 
all  the  Legislature  could  do  would  be  to 
advise  the  various  cities,  towns,  and  coun- 
ties to  maintain  good  schools.  A  city  has 
not,  under  the  plea  of  home  rule,  the  ex- 
clusive right  to  do  all  within  its  territory 
that  the  state  can  do  outside.  No  case  has 
gone  that  far;  and  none  could  without  de- 
stroying the  autonomy  of  the  state  govern- 
ment 

Our  conclusion  Is  that  the  statute  is  a 
valid  exercise  of  legislative  power  and  dls- 
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cretion.  The  council  should  have  levied  at 
least  the  minimum  rate  fixed  by  the  statute. 
Their  refusal  was  a  failure  to  obey  an  ex- 
press requirement  of  law.  The  writ  of 
mandamus  was  the  proper  remedy,  and  was 
correctly  applied  (Lexington  v.  Board  of  Ed- 
ucation, 65  S.  W.  827,  23  Ky.  Law  Rep.  1663X 
Including  for  the  year  of  1909,  which  was 
manifestly  Intended  to  be  embraced  by  the 
terms  of  the  act. 
Judgment  afiSrmed. 


OLDHAM  et  al.  v.  McELROT,  Sheriff,  et  al. 

(Court  of  Appeals  of  Kentucky.     June  18, 
1909.) 

1.  EXEOUTOBS  AND  Administeatobs  (|  330*)— 
Indivisible  Reai.  Estate— Sale— ADiti;Nis- 
TRATioN  Suit.  ,      ,    x. 

Where  land  belonging  to  a  decedents  es- 
tate is  indivisible  without  impairing  its  value. 
Civ.  Code  Prac.  i  489,  authorizes  a  sale  thereof 
in  a  suit  to  settle  the  esute. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i  1368;  Dec. 
Dig.  f  330.»] 

2.  JUDOMBNT  (S  218*)— IHFOBMAIITT— EFTECT. 

Where  a  decree  for  the  sale  of  real  estate 
was  within  the  court's  jurisdiction  and  within 
the  issues,  but  was  erroneous  because  based  on 
an  objectionable  deposition,  the  decree  was  not 
void ;  but,  having  been  set  aside,  a  subsequent 
judgment,  based  on  competent  proof,  ordering 
the  first  decree  to  be  executed  as  the  then  judg^ 
ment  of  the  court,  though  informal,  and  not 
commendable  practice,  was  not  void. 

TBd.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  218.*] 

3.  Executobs  and  Adiunistbatobs  (I  351*)— 
Sale  or  Land— Bond. 

A  suit  to  sell  an  ancestor's  land  to  pay 
debts  is  excepted  from  Civ.  Code  Prac.  t  403, 
providing  for  a  bond  on  behalf  of  infants  in  cer- 
tain sales  of  real  property. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  s  351.*] 

4.  Executors  and  Adiunistbatobs  (8  381*)— 
Sale  of  Land — Payment  of  Debts— Lien. 

Where  land  in  which  infants  are  interested 
is  sold  to  pay  debts  of  the  ancestor,  a  lien  is 
retained  by  law  on  the  land  for  the  infants' 
share,  for  the  excess  above  the  intestate's  debts, 
until  bond  is  executed  on  behalf  of  the  infants, 
by  av.  Code  Prac  §S  493,  497. 

[Eid.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  {  351.*] 

5.  Executors  and  Administbatobs  (|  351*) — 
Real  Estate— Sale— Debts— Bondb. 

Where  real  estate  owned  by  decedent  in 
common  with  another  was  sold  to  pay  debts,  and 
certain  infants  were  interested  in  the  surplus 
proceeds  of  the  sale  of  decedent's  share,  the 
court  should  not  collect  the  sale  bonds,  in  excess 
of  the  amount  going  to  the  co-tenant  and  enough 
of  the  remainder  to  pay  the  debts  and  expenses 
of  administering  decedent's  estate,  before  requir- 
ing the  execution  of  a  bond  to  protect  the  in- 
fants' share  of  the  surplus,  as  required  by  Civ. 
Code  Prac.  {  493. 

[EJd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  {  331.*] 


6.  DowEB  (I  62*)  — Sale  of  Land  of  De- 
cedent —  Res  Judicata  —  Estoppel  or 
Widow.  ,   ,  ...» 

Where  a  widow  appeared,  in  an  action  to 
sell  land  for  the  payment  of  ner  deceased  hus- 
band's debts  and  expenses  of  administration,  and 
made  no  claim  that  she  was  entitled  to  dower  in 
the  land,  she  was  estopped  as  against  the  pur- 
chaser to  thereafter  claim  dower. 

[Bid.  Note.— For  other  cases,  see  Dower,  Cent. 
Di^.  H  203,  204;   Dec.  Ilig7i  62.*] 

7.  exbcxttobs  and  administbatobs  <|  851*)— 
Sale  of  Real  Estate— Nonbesidknt  Heibs 
—Bond— Judgment. 

Failure  to  execute  the'  bond  required  by 
OIv.  Code  Prac.  |  410,  before  decree  of  sale  of 
a  deceased  ancestor's  land  to  pay  debts  and  ex- 
penses of  administration,  as  against  nonresident 
heirs,  did  not  render  the  judgment  void,  but 
only  erroneous. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Dec  Dig.  i  351.*] 

Appeal  from  Circuit  Court,  Fayette  County 

"To  be  officially  reported." 

Suit  by  Marion  H.  Oldham  and  others 
against  John  McElroy,  as  Sheriff  of  Fayette 
County,  and  another.  Judgment  for  defend- 
anta,  and  plaintiffs  appeal.    Affirmed. 

Forman  &  Forman,  for  appellants.  Shelby 
&  Shelby,  Chas.  Kerr,  and  H.  B.  Ross,  for 
appellees. 


O'REAR,  J.  Appellant  Marlon  H.  Oldham 
was  the  purchaser  of  a  lot  and  warehouse  in 
Lexington  at  decretal  sale  of  the  Fayette 
circuit  court  in  the  action  of  Stivers  v.  Hern- 
don's  Adm'r  and  Others.  The  sale  was  con- 
firmed without  exception,  and  she  was  placed 
In  possession  of  the  lot  An  order  was  en- 
tered directing  the  collection  of  the  purchase 
bonds.  This  suit  was  brought  to  enjoin  the 
collection  of  the  bonds.  The  sheriff.  In  whose 
bands  was  an  execution  on  the  bonds,  and  the 
master  commissioner,  to  whom  the  bonds 
were  made  payable  under  the  decree  of  the 
sale,  are  made  defendants.  But  we  deem  it 
unnecessary — Indeed,  not  permissible — to  no- 
tice any  of  the  groands  urged  against  the 
Judgment  save  such  as  attack  the  Judgment 
of  sale  as  void.  If  the  proceedings  were 
merely  erroneous,  the  sale  would  stand  as 
against  a  collateral  attack  by  anybody  who 
had  been  a  party  or  privy  to  the  record. 
The  circuit  court  ■  refused  the  injunction. 
Hence  this  appeal. 

Hemdon  was  a  Virginian  and  a  tobacconist. 
He  became  the  owner  of  a  lot  and  warehouse 
thereon  in  Lexington,  Ky.,  which  was  design- 
ed for  use  as  a  tobacco  warehouse.  He  sold 
and  conveyed  to  Luther  Stivers  an  undivid- 
ed half  of  the  warehouse  and  lot  Shortly 
thereafter  he  died  Intestate,  a  resident  of 
Richmond,  Va.  His  widow  qualified  as  dom- 
iciliary administratrix,  while  the  Union  Bank 
&  Trust  Company  of  Lexington  was  appoint- 
ed ancillary  administrator  in  Kentucky.  Stiv- 
ers, claiming  to  be  a  creditor  of  Herndon. 
brought  a  suit  for  settlement  of  Hemdon's 
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ostate  in  the  Fayette  circnlt  court  against 
the  Kentndiy  administrator  and  another  cred- 
itor In  Kentucky  of  Hemdon,  Joining  the  wid- 
ow and  the  five  Infant  children  of  Hemdon 
as  defendants.  The  widow  and  infants  were 
brought  before  the  court  by  constructive  pro- 
cess only.  The  petition  alleged  that  plaintiff 
iraa  a  creditor  of  Hemdon ;  that  he  had  died 
intestate  in  Virginia,  leaving  debts  unpaid  In 
Kentucky,  and  leaving  no  personalty  in  this 
state ;  but  that  he  was  the  owner  of  an  un- 
divided half  of  the  warehouse  lot,  which  was 
indivisible  without  materially  impairing  its 
value.  The  prayer  of  the  petition  prayed  a 
marshaling  of  the  assets  and  liabilities  of 
the  estate,  and  that  the  lot  of  land  describ- 
ed In  the  petition  be  sold;  that  the  proceeds 
be  partitioned,  and  the  Hemdon  half  be 
first  applied  to  the  payment  of  the  debts 
of  that  estate,  and  the  balance  be  distribut- 
ed among  his  real  representatives  of  the  de- 
fendants. A  Kentucky  creditor,  the  First 
National  Bank  of  Lexington,  asserted  in  the 
action  a  debt,  a  note  of  $1,360  and  interest, 
which  it  claimed  was  unpaid.  The  Ken- 
tacfty  administrator  answered  that  no  per- 
sonal estate  of  the  intestate  had  come  to  its 
liands  and  that  there  was  none  in  Ken- 
tucky knovim  to  it  The  deposition  of  a  wit- 
ness. Porter,  was  taken  on  the  plaintitTs  be- 
half, showing  the  Indebtedness  to  the  First 
National  Bank  and  that  the  property  was  In- 
divlaible.  Thereupon  a  decree  for  the  sale 
of  the  lot  was  entered,  and  the  lot  sold.  Up- 
on exceptions  filed  by  both  the  Kentucky  and 
Virginia  representatives,  the  sale  was  set 
aside,  and  exceptions  were  sustained  to  the 
deposition  of  Porter,  because  not  taken  upon 
interrogatories  as  required  by  the  Code, 
where  the  defendants  were  constructively 
summoned.  The  deposition  was  retaken,  this 
time  en  Interrogatories.  The  case  was  again 
submitted  for  Judgment  The  decree  was 
that  the  former  Judgment  be  now  executed, 
with  some  modifications  as  to  advertising  the 
sale.  It  was  at  this  last  sale  that  appellant 
Marlon  B.  Oldham  became  the  purchaser. 

The  Judgment  of  sale  Is  attacked  as  void, 
because,  it  is  claimed,  it  is  subject  to  the 
same  vices  that  marked  the  proceedings  in 
Elliott  v.  Fowler,  112  Kj.  376,  65  S.  W.  840, 
23  Ky.  Law  Rep.  1676.  The  suit  of  Stivers 
against  Hemdon's  administrator  may  be 
treated  either  as  solely  for  the  purpose  of 
settling  the  intestate's  estate  or  as  combining 
with  that  object  the  additional  one  of  having 
a  decree  of  sale  of  the  lot  of  land  because  of 
its  Indivisibility  without  impairment  of  its 
value,  as  allowed  by  section  489  of  the  Civil 
Code  of  Practice.  If  the  lot  was  indivisible, 
as  stated,  then  we  think  all  that  was  neces- 
sary was  the  suit  to  settle  the  decedent's  es- 
tate. In  Elliott  T.  Fowler  there  was  this  es- 
sential difference  from  the  case  of  Stivers  v. 
Hemdon:  The  former  estate  was  a  large 
farm,   susceptible  of  partition  without  Im- 


pairment of  its  value,  and  not  necessary  to  be 
sold  to  pay  the  decedent's  debts.  The  suit 
to  settle  the  decedent's  estate  did  not,  there- 
fore, bring  into  the  case  any  more  of  the  de- 
cedent's estate  than  was  necessary  to  pay  his 
debts  and  the  cost  of  administration.  In 
Herndon's  Case,  as  the  lot  could  not  be  sold 
In  parcels  without  entailing  a  loss  upon  the 
owner  whose  interest  was  so  sold,  It  was  com- 
petent the  other  Joint  owner  assenting,  to  scil 
It  as  an  entirety,  subsequently  treatin{)i  the 
surplus  proceeds  of  the  decedent's  estate  as 
realty.  Section  494,  Civ.  Code  Prac. ;  Rod- 
gers  V.  Rodgers,  31  S.  W.  139,  17  Ky.  Law 
Rep.  358.  Thus  tested,  the  petition  stated  a 
cause  of  action.  The  necessary  averments 
were  sustained  by  the  proof.  The  decree  that 
was  actually  executed  should  have  been  en- 
tered and  executed.  Although  the  first  Judg- 
ment was  based  upon  a  deposition  which  was 
subject  to  exceptions  because  of  the  manner 
in  which  it  was  taken,  the  decree  was  not  on 
that  account  void.  But  even  If  void,  when  a 
subsequent  Judgment  was  entered,,  based  up- 
on competent  proof,  ordering  the  first  decree 
to  be  executed  as  the  then  Judgment  of  the 
court,  though  informal,  and  not  a  commend- 
able practice,  it  was  nevertheless  not  void. 

It  Is  claimed,  too,  that  the  Judgment  in  the 
Stivers  suit  was  void  because  the  bond  re- 
quired by  section  493,  Civ.  Code  Prac,  was 
not  executed  on  behalf  of  the  infants.  The 
suit  to  sell  the  ancestor's  land  for  his  debts  Is 
excepted  from  the  requirement  of  the  Code 
concerning  that  bond.  A  lien  should  hare 
been,  and  by  law  Is,  retained  on  the  land  for 
the  infants'  share  of  the  excess  above  the 
Intestate's  debts,  until  bond  is  executed  on 
behalf  of  the  Infants  as  required  by  sections 
493  and  497,  Civ.  Code  Prac.  Rodgers  v.  Rod- 
gers, supra;  Todd  v.  Dowd's  Heirs,  1  Mete. 
282;  section  497,  CI".  Code  Prac;  Foley  v. 
Graham's  Guardian,  110  S.  W.  839,  33  Ky. 
Law  Rep.  627.  The  circuit  court  reserved 
control  of  the  entire  proceeds  of  the  sale.  No 
deed  has  yet  been  made  to  the  purchaser.  So 
the  court  can,  and  doubtless  will,  enter  such 
further  orders  as  may  be  necessary  to  pro- 
tect the  Interests  of  the  Infants  and  purchas- 
er in  the  case.  It  would  be  error  for  the 
court  to  collect  the  sale  bonds.  In  excess  of 
the  one-half  going  to  Stivers  and  enough  of 
the  remainder  to  pay  the  debts  and  adminis- 
tration costs  of  Hemdon's  estate,  before  the 
bond  required  by  section  403  Is  executed. 
Com.  V.  Catlin,  112  S.  W.  665,  33  Ky.  Law 
Rep.  1049. 

Both  Hemdon  and  Stivers  were  married 
men.  Mrs.  Hemdon  Joined  in  her  husband's 
deed  to  Stivers ;  but  It  is  claimed  the  notary's 
certificate  of  the  acknowledgment  to  her  deed 
Is  not  suflSdent.  It  is  feared  her  dower  In 
the  lot  was  not  conveyed.  But  she  appeared 
in  the  Stlvers-Heradon  Case  when  she  filed 
exceptions  to  the  commissioner's  report.  She 
was  then  discovered.    Not  objecting  then  or 
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thereafter  In  that  salt  that  her  interest  as 
dowress  was  being  Included  In  the  sale,  she 
is  estopped  as  against  the  purchaser  to  now 
4)uestlon  the  fact  Besides,  she  Is  here  by 
her  connsel,  who  urges  In  his  brief  on  her 
behalf  that  the  Judgment  in  tills  case  be  af- 
firmed. Her  dower  has  passed  by  the  sale  to 
appellant  Sirs.  Stivers  was  not  a  party  to 
the  suit  of  Stivers  t.  Hemdon.  But  she  Is  In 
this  suit,  and  by  quitclaim  conveyed  her  po- 
tenflal  dower  in  the  lot  to  appellant  So  that 
eliminates  her  claim. 

The  bond  required  by  section  410,  Civ.  Code 
Prac,  to  be  executed  before  a  Judgment  can 
be  rendered  against  a  nonresident  construc- 
tively summoned,  was  not  given.    It  is  claim- 


ed that  rendered  the  Judgment  of  sale  void. 
Whether  that  bond  Is  required  before  a  Judg- 
ment can  be  rendered  against  nonresident 
heirs,  decreeing  a  settlement  of  their  deceas- 
ed ancestor's  estate,  is  not  necessary  to  be 
now  decided.  If  it  was  required,  but  not  ex- 
ecuted, the  Judgment  would  not  be  void  but 
erroneous  only.  Allen  v.  Brown,  4  Mete.  342 ; 
Harris  v.  Adams,  2  Duv.  141;  Atcheson  t. 
Smith,  3  B.  Mon.  602;  Thomas  v.  Mahone,  9 
Bush,  111 ;  Tatum  v.  Gibbs,  41  8.  W.  565,  19 
Ky.  Law  Rep.  095;  Morgan  v.  WIckllfTe,  70 
S.  W.  680,  24  Ky.  Law  Rep.  lOTO. 

The  record  does  not  show  that  the  appel- 
lant did  not  get  a  good  title  to  the  lot 

Judgment  affirmed. 
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HACKNlinr  et  aL  ▼.  TUCKER  et  aL 
(Court  of  Appeals  of  Kentuckr.    Sept  24,  1909.) 
L  Wills  (|  634*)  —  "Vestbd"  ob  "Contih- 

OBNT"    REUAINDEBS. 

That  an  estate  Is  to  take  effect  after  the 
tennination  of  an  Intenrenin^  estate  will  not 
prevent  both  estates  from  being  vested  at  the 
same  moment ;  it  being  the  present  capacity  of 
taking  effect,  if  the  possession  were  to  become 
vacant,  and  not  the  certainty  that  the  possession 
will  become  vacant  before  the  estate  limited  de- 
termines, that  distingaishes  a  vested  from  a 
contingent  remainder. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {{  148&-1510;   Dec.  Dig.  f  634.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7305-7307,  7828.  7829;  vol.  2,  pp. 
1503-1506,  7615.] 

2.  Wnxs  ({  634*)— YxsTSD  Remainders. 

An  estate  in  remainder  will  be  held  vested 
where  it  can  be  fairly  done  without  too  great 
violence  to  the  language  used. 

[Ei.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  fS  1488-1510;  Dec.  Dig.  {  634.*] 

3.  WiixB  a  6S4*>— Vested  and  Contiitgent 

REUAINDEBS— WlIXS— CORBTBUCnON. 

Testator  directed  that  M.  and  testator's 
daughter  should  have  200  acres  of  land,  and 
that  the  rest  should  go  to  testator's  wife,  and, 
at  her  death,  should  fall  back  to  them  (meaning 
M.  and  his  daughter).  The  daughter  died  be- 
fore her  mother  without  heirs.  Held  that,  since 
the  remaindermen  were  certain  and  had  present 
capacity  of  taking  in  possession,  if  at  any  time 
the  possession  should  oecome  vacant,  they  took 
a  vested  remainder,  though  through  subsequent 
contingencies  the  land  might  pass  to  persons 
other  than  those  Intended  by  the  testator. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1488-1510;    Dec.  Dig.  S  C34.*] 

Appeal  from  Circuit  Court,  GraTos  County. 

"Not  to  be  ofiBclally  reported." 

Action  by  Lucy  A.  Hackney  and  others 
against  T.  H.  Tucker  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

J.  P.  Evers  and  T.  J.  Murphey,  for  appel- 
lants.   W.  J.  Webb,  for  appellees. 

CliAT,  C.  This  controversy  Involves  the 
constmctlon  of  the  will  of  O.  Z.  Edwards, 
who  died  In  the  year  1804,  domiciled  In 
Graves  county,  Ky.  The  will  is  as  follows: 
"Feb'y.  11th,  1875.  This  11th  day  of  Feb'y. 
1875,  this  Is  my  last  will  that  E.  McLoed  and 
Martha,  my  daughter,  shall  have  two  hun- 
dred acres  of  land  in  the  west  side  of  my 
land  and  the  rest  Is  my  wife,  and  at  her 
death  is  to  fall  back  to  them.  The  stock  is 
my  wife's.  The  cash  and  notes  to  be  divid- 
ed equally  between  her  and  Martha  and  any 
other  property  that  I  may  have  then."  In 
the  year  1898  the  testator's  daughter,  Mar- 
tha, died,  leaving  no  heirs  except  her  mother, 
Mary  A.  Edwards,  who  was  then  living. 
The  latter  died  In  the  year  1906.  This  action 
was  Instituted  by  appellants,  Lucy  A.  Hack- 
ney and  others,  agaiiiBt  appellees,  T.  H.  Tuck- 
er and  others,  to  recover  certain  lands  locat- 
ed In  Graves  and  Marshall  counties,  which 
by  the  aforesaid  will  were  conveyed  by  the 


testator  to  his  wife,  and  at  her  death  to  E. 
McLoed  and  Martha,  the  testator's  daughter. 
The  appellants  are  the  brothers  and  sisters, 
and  their  descendants,  of  G.  Z.  Edwards,  tes- 
tator, while  the  appellees  T.  H.  Tucker  and 
others  are  the  heirs  of  the  testator's  widow, 
who,  after  the  testator's  death,  married  an- 
other. 

It  Is  the  contention  of  appellants  that  the 
estate  devised  to  the  testator's  daughter, 
Martha,  was  subject  to  be  defeated  by  her 
death  before  that  of  her  mother.  On  the  oth- 
er band,  it  Is  the  contention  of  appellees  that 
the  estate  devised  to  the  daughter,  Martha, 
was  a  vested  remainder,  and  upon  her  death, 
without  other  heirs  capable  of  Inheriting, 
passed  to  her  mother.  Thus  the  mother  had 
not  only  a  life  estate  In  the  lands  devised  to 
her,  but  became  invested  on  the  death  of  her 
daughter  with  the  fee  simple  title  to  her 
daughter's  one-half  of  the  lands  In  question, 
subject  to  the  right  of  courtesy  In  her  daugh- 
ter's husband.  The  trial  court  adopted  the 
view  of  appellees,  and  accordingly  sustained 
their  demurrer  and  dismissed  the  petition. 

The  following  elementary  rules  for  deter- 
mining the  character  of  estate  deeded  or  de- 
vised have  been  frequently  approved  by  this 
court:  The  mere  fact  that  an  estate  is  to 
take  effect  and  be  enjoyed  after  the  termina- 
tion of  an  Intervening  estate  will  not  prevent 
both  estates  from  being  vested  at  the  same 
moment  It  Is  not  the  uncertainty  of  enjoy- 
ment in  the  future,  but  the  uncertainty  of 
the  right  to  that  enjoyment,  which  marks  the 
distinction  between  a  vested  and  contingent 
interest.  The  present  capacity  of  taking  ef- 
fect in  possession.  If  the  possession  were. to 
become  vacant,  and  not  the  certainty  that  the 
possession  will  become  vacant,  before  the  es- 
tate limited  In  remainder  determines,  univer- 
sally distinguishes  a  vested  remainder  from 
one  that  Is  contingent  There  can  be  no  ques- 
tion that  the  tendency  of  the  more  recent  de- 
cisions Is  clearly  In  favor  of  holding  an  es- 
tate In  remainder  vested  where  that  can  be 
fairly  done  without  too  great  violence  to  the 
language  used.  Mercantile  Bank  of  New 
York  V.  Ballard's  Assignee,  83  Ky.  481,  4  Am. 
St  Rep.  160 ;  4  Kent's  Commentaries,  206 ;  2 
Cbltty's  Blackstone,  169,  note  10;  Walters  v. 
Crutcher,  15  B.  Mon.  10;  2  Redfleld  on  Wills 
(3d  Ed.)  232;  Weil  v.  King  et  al.,  104  S.  W. 
380,  31  Ky.  Law  Rep.  1010. 

Applying  these  rules  to  the  language  of  the 
will  before  us,  we  find  that  the  testator  con- 
veyed the  lands  In  question  to  his  wife,  and 
upon  her  death  to  E.  McLoed  and  Martha, 
the  testator's  daughter.  Thus  the  wife  was 
given  a  life  estate,  while  E.  McLoed  and  Mar- 
tha were  given  the  remainder  Interest.  As 
the  persons  to  take  were  certain,  and  as  they 
had  the  present  capacity  of  taking  possession 
if  the  possession  should  at  any  time  become 
vacant,  there  can  be  no  doubt  that  they  took 
a  vested  remainder.    The  fact  that  through 
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subsequent  conttngencles  not  provided  for  by 
the  testator  the  land  devised  Trent  to  parties 
other  than  those  who  the  testator  intended 
should  have  bis  property  Is  no  reason  for 
giving  to  the  will  a  construction  different 
from  that  which  the  language  itself  plainly 
indicates.  If  such  a  rule  of  construction 
were  to  be  adopted,  the  meaning  of  a  will 
would  be  determined,  not  by  the  language 
employed,  but  by  unforeseen  contingencies 
not  provided  against  by  the  testator.  In  the 
case  before  us  the  language  of  the  will  is 
plain  and  certain.  It  Is  not  susceptible  of 
two  constructions.  We  therefore  conclude 
that  the  lower  court  properly  sustained  the 
demurrer  to  the  petition. 
Judgment  affirmed. 


PHENIX  JELLICO  COAL  CO.  v.  LEMP. 
(Court  of  Appeals  of  Kentucky.    Sept  23, 1909.) 

1.  Appeai.  and  Ebbob  (J  524*)— Rbcobd— Con- 
tents—Maps. 

When  a  map  or  diagram  is  nsed  at  a  trial, 
it  should  be  incorporated  in  the  record  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Elrror,  Cent  Dig.  f  2375 :  Dec.  Dig.  {  524.*] 

2.  Masteb  and   Sebvant  ({  150*)— Injdbies 
—Negligence. 

Where  a  blast  was  set  off  in  the  main  entty 
of  a  coal  mine  at  a  place  where  woik  was  being 
done,  and  which  miners  were  compelled  to  pass 
in  entering  and  leaving  the  mine,  the  company's 
failure  to  give  all  miners  notice  of  the  time 
when  such  blast  would  be  fired  was  negligence. 
[Ei.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  300 ;   Dec.  Dig.  i  150.*] 

3.  Tbiai.  (J   143*)— DiBEonoN   or  Vebdiot— 
Conflict  in  Evidence. 

Where  the  evidence  was  conflicting  upon 
material  facts,  a  peremptory  instruction  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  342 ;   Dec.  Dig.  i  143.*] 

Appeal  from  Circuit  Court,  Laurel  Comity. 

"Not  to  be  officially  reported." 

Action  by  Jacob  Lemp  against  the  Phenlz 
Jellico  Coal  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Sam  C.  Hardin,  for  appellant  WllJlamB  & 
Evans,  for  appellee. 


CARROLL,  J.  The  appellee,  Lemp,  a  mi- 
ner, while  working  in  a  mine  owned  by  the 
appellant  company,  was  injured  by  the  dis- 
charge of  a  blast  In  the  main  entry  of  the 
mine.  To  recover  damages  for  the  injuries 
sustained,  he  brought  this  action,  and  was 
awarded  $600  by  the  Jury  that  tried  the  case. 
The  chief — ^in  fact,  only — ground  upon  which 
a  reversal  Is  asked  Is  because  the  trial  Judge 
refused  to  direct  the  Jury  to  return  a  verdict 
for  the  company,  or  grant  a  new  trial  upon 
the  ground  that  the  verdict  was  flagrantly 
against  the  evidence. 

It  is  earnestly  insisted  by  counsel  for  ap- 
pellant that  the  evidence  was  entirely  Insur- 


fldent  to  authorize  a  submission  of  tbe  case 
to  the  Jury,  and,  further,  that  when  the  trial 
Judge  overruled  the  motion  for  a  peremptory 
he  should,  upon  the  return  of  the  verdict, 
have  granted  a  new  trial  upon  the  ground 
that  the  verdict  was  flagrantly  against  tbe 
evidence. 

A  map  or  diagram  of  the  mine,  showing 
tbe  location  of  the  entries  and  rooms,  was 
used  on  the  trial  of  the  case,  and  referred 
to  by  all  the  witnesses  In  describing  locali- 
ties In  tbe  mine;  but  this  map,  although  put 
In  evidence.  Is  not  In  tbe  record,  and  its  ab- 
sence has  caused  us  considerable  labor  that 
could  have  been  avoided  by  Its  presence.  A 
map  or  diagram  used  in  the  trial  of  a  case 
and  referred  to  by  the  witnesses  is  as  helpt'u  i 
to  this  court  as  It  Is  to  tbe  Jury  and  trial 
Judge  that  hear  tbe  case  below ;  and  when  a 
map  or  diagram  is  used  in  the  trial  of  a  case 
it  should  be  Incorporated  in  the  record  made 
out  for  this  court 

The  evidence  Introduced  In  behalf  of  Lem{> 
conduced  to  show  that  It  was  the  custom  In 
tbe  mine  to  notify  miners  when  blasts  would 
be  made,  and  to  begin  the  blasts  at  tbe  head 
or  end  of  the  entry,  and  then  discharge  them 
in  the  order  of  their  location  from  that  point 
to  the  mouth  of  the  main  entry,  so  that  tbe 
miners  could  safely  go  out  ahead  of  tbe 
smoke  and  gas  that  follow  an  explosion. 
Lemp  was  familiar  with  this  custom,  and 
testified  that  he  knew  blasts  would  be  made 
at  the  time  he  started  from  his  room  to  go 
down  the  main  entry  and  out  of  the  mine. 
He  further  testifies  that  he  believed  the 
blasts  would  begin  at  the  head  or  end  of  tbe 
mine,  as  was  the  custom,  and  that  he  did 
not  know  that  a  blast  would  be  set  off  in  the 
main  entry  between  the  room  in  which  he  was 
working  and  the  mouth  of  the  mine.  The 
evidence  upon  his  knowledge  touching  this 
vital  Issue  in  the  case  is  very  conflicting,  and 
it  may  be  conceded  that  the  weight  of  it  is 
to  the  effect  that  Lemp  knew,  or  should  have 
known,  from  the  information  given  to  blm, 
and  from  his  knowledge  of  the  custom  Of 
setting  blasts  off  in  th^  mine,  that  the  blast 
In  the  main  entry  where  the  special  work  was 
being  done  would  be  set  off  at  the  time  It 
was.  But  his  evidence  upon  this  point,  cor- 
roborated as  it  is  by  some  other  circumstan- 
ces, was  sufficient  to  take  the  case  to  the 
Jury,  and  we  are  not  prepared  to  say  that 
the  Jury  did  not  have  the  right  to  accept  as 
true  his  evidence  in  preference  to  that  of- 
fered to  contradict  him.  The  blast  by  which 
Lemp  was  injured  was  set  off  in  the  main  en- 
try, where  some  special  work  was  being  done, 
and  at  a  place  where  the  miners.  In  going  in 
and  out  of  the  mine,  were  obliged  to  pass. 
It  was,  therefore,  of  the  highest  importance 
that  tbe  company  should  give  to  all  persons 
engaged  in  the  mine  reasonably  sufficient  no- 
tice of  the  time  when  blasts  would  be  set  off 
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at  this  place,  and  the  fallnre  to  give  such 
notice  was  actionable  negligence. 

Althoagh  Lemp  may  have  been  notified  of 
the  fact  that  the  time  to  make  blasts  had 
arrived,  It  Is  fair  to  assume  from  the  evi- 
dence that  he  believed  the  notice  referred  to 
the  blasts  to  be  made  In  the  rooms,  and  not 
to  the  blast  that  would  be  made  at  the  special 
work  in  the  main  entry.  U  the  firing  had 
commenced,  as  was  the  usual  custom,  at  the 
head  of  the  mine,  and  then  proceeded  in  or- 
der towards  the  main  entry,  and  this  action 
had  been  brought  to  recover  damages  caused 
by  an  Injury  received  from  a  blast  In  one  of 
the  rooms,  the  contention  of  counsel  that  a 
peremptory  should  have  been  given  would 
be  well  taken,  as  Lemp,  according  to  his  own 
evidence,  had  notice  that  the  firing  would 
begin  in  the  rooms,  and  hence  would  have 
been  obliged  to  take  care  to  protect  himself 
from  injury.  But  tiemp  was  not  Injured  by 
a  blast  In  one  of  the  rooms,  but  by  a  blast  in 
the  main  entry,  where  the  special  work  was 
In  progress ;  and  there  is  conflict  in  the  evi- 
dence as  to  whether  Lemp  had  notice  that 
this  blast  would  be  fired  at  the  time  he  went 
from  bis  room  to  the  main  entry  oa  his  way 
oat  of  the  mine,  and  there  is  also  conflict  up- 
on the  point  as  to  whether  or  not  the  firing 
commenced  in  the  last  room  and  proceeded 
in  order  towards  the  main  entry,  as  it  should 
bare  been  done.  Some  of  the  witnesses  say 
that  the  blast  in  the  main  entry  was  the 
laat  discharged,  as  it  should  have  been,  and 
that  the  firing  was  In  regular  order  from  the 
head  of  the  mine.  Others  say  that  the  blast 
In  the  main  entry  was  discharged  before  all 
the  otliers  had  t>een  fired.  Whether  or  not 
Lemp  had  sufficient  notice  of  the  fact  that 
the  blast  was  to  be  made  in  the  main  entry 
was  a  question  for  the  jury. 

We  have  carefully  read  and  considered  the 
record,  and  our  conclusion  Is  that  the  evi- 
dence was  sufficient  to  take  the  case  to  the 
Jury,  and  to  support  the  verdict,  and  there- 
fore the  judgment  is  affirmed. 


ADAMS  V.  LOUISVILLE  4  N.  B.  CO. 
(Court  of  Appeals  of  Kentucky.    Sept.  28,  1909.) 

1.  CABBimS  (I  347*)— INJUBIKS  TO  PASSEN- 
GERS —  FAI.UITQ  Baggage  —  Contbibxttobt 
Nbouoence— QtncsTioiT  fob  Jubt. 

A  passenger  wearing  a  heavy  crepe  veil 
boarded  defendant's  train,  and  was  taken  to  a 
seat  by  the  brakeman,  and  her  ticket  taken  by 
the  conductor.  After  three  or  four  stops,  the 
passenger  was  injured  by  the  fall  of  a  suit  case 
belonging  to  another  passenger  from  the  parcel 
radc  above  her,  which  she  had  not  previonsly 
seen.  Held,  that  whether  she  was  negligent  in 
not  observing  the  suit  case  or  in  sitting  under 
it  without  objection  was  for  the  jury. 

fE!d.    Note.— For    other    cases,    see    Carriers, 
Cent.  IMg.  $i  1370,  1402 ;   Dec.  Dig.  !  347.*] 

2.  CabbikbS  (S  284*)— Injcbibs  to  Fassen- 
eraw— Acts  of  Otueb  Passbnoeb. 

A  carrier  is  not  responsible  for  Injury  to 
a  passenger  from  the  acts  of  another  passenger. 


unless  the  circumstances  are  such  that,  by  the 
exercise  of  ordinary  care,  he  conid  have  antici- 
pated the  danger  and  guarded  against  it. 

[E3d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1125 ;  Dec.  Dig.  S  284.*] 

S.  Cabbiebb  (S  320*)— Injttbieb  to   Passed - 

OEBS  —  FaIXINO    AbTIOI-BS  —  NEGUaKNCE  — 

Question  fob  Jury. 

Where  a  passenger  was  injured  by  the  fall 
of  a  suit  case  from  the  parcel  rack  where  it  had 
been  placed  by  another  passenger  in  such  a  posi- 
tion uiat  the  oscillation  of  the  train  was  liable 
to  cause  it  to  fall  as  it  did,  and  it  had  remain- 
ed in  tlie  rack  prior  to  the  accident  for  a  suf- 
ficient length  of  time  to  warrant  a  finding  that 
the  carrier's  employes  should  have  taken  no- 
tice of  its  dangerous  position,  whether  the  car- 
rier was  negligent  In  not  doing  so  and  in  fail- 
ing to  remove  or  secure  It  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1315;   Dec.  Dig.  {  320.*] 

Appeal  from  Circuit  Court,  Boone  County. 

"To  be  officially  reported." 

Action  by  Mary  Adams  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

J.  Q.  Tomlln  and  J.  L.  Vest,  for  appellant. 
Benjamin'  D.  Warfleld,  for  appellee. 

HOBSON,  J.  Mary  Adams  was  a  passen- 
ger on  a  train  of  the  Louisville  &  Nashville 
Railroad  Company  from  Latonla  to  Walton. 
Several  other  members  of  her  family  were 
with  her.  She  had  on  a  heavy  crepe  veil. 
Her  son-in-law  had  died,  and  they  were  tak- 
ing the  corpse  to  Walton.  The  brakeman 
helped  her  upon  the  train,  and  took  her  to  a 
seat,  which  was  nedr  the  front  end  of  the 
car.  When  she  had  ridden  about  12  miles  in 
this  seat,  and  as  the  train  was  pulling  out 
of  Bank  Lick  station,  a  suit  case  which  had 
been  placed  In  the  rack  overhead  before  she 
got  upon  the  train  fell  out  of  the  rack  upon 
her,  infilctlng,  as  the  proof  for  her  tends  to 
show,  a  serious  injury,  to  recover  for  which 
she  brought  this  action.  She  did  not  know 
that  the  suit  case  was  In  the  rack  until  It 
fell  upon  her.  It  belonged  to  a  lady  who 
sat  just  behind  her  and  had  placed  it  there 
before  she  got  on  the  train.  The  rack  In 
which  the  suit  case  was  placed  was  84  Inches 
long,  8%  Inches  wide,  and  8  inches  deep.  It 
was  rounding  at  the  comers.  The  suit  case 
which  fell  was  not  produced  at  the  trial,  but 
the  plaintiff  produced  another  which  she  said 
was  just  like  It,  only  the  one  that  fell  was 
two  or  three  Inches  longer.  The  suit  case 
which  was  produced  was  21  Inches  long,  14 
Inches  high,  and  7^^  Inches  wide.  The  train 
had  made  three  or  four  stops,  and  the  con- 
ductor and  brakeman  had  each  been  through 
the  car  at  each  of  these  stops;  but  neither 
of  them  had  In  fact  seen  or  noticed  the  suit 
case,  and  neither  of  them  knew  of  its  fall  on 
Mrs.  Adams  or  of  her  being  hurt,  she  having 
gotten  off  the  train  without  <!omplaining  to 
them,  apparently  supposing  at  the  time  that 
she  had  suffered  no  substantial  Injury.    On 
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these  facts  the  circuit  conrt  instructed  the 
Jury  peremptorily  to  find  for  the  defendant, 
and,  the  plalntUTs  petition  having  been  dis- 
missed, she  appeals. 

Whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  In  not  obserring  the 
suit  case  or  in  sitting  under  it  without  oh- 
Jectlon  was  clearly  a  question  for  the  Jury. 
She  had  on  a  heavy  crepe  veil,  and,  having 
been  Invited  by  the  brakeman  to  tal:e  the 
seat,  would  naturally  follow  his  direction 
without  looking  around  at  the  rack  to  see  tf 
it  was  safe;  for  she  had  a  right  to  assume 
that  the  brakeman  would  not  invite  her  to  a 
seat  that  was  unsafe.  It  remains  to  deter- 
mine whether  there  was  any  evidence  of  neg- 
ligence on  the  part  of  the  servants  of  the 
railroad  company.  The  rule  Is  if  there  Is 
any  evidence  the  question  Is  for  the  jury. 
When  a  carrier  has  provided  a  sufficient  ve- 
hicle, it  Is  not  responsible  for  an  injury  to 
one  passenger  from  the  acts  of  another,  un- 
less the  circumstances  are  such  that  by  the 
exercise  of  ordinary  core  he  should  have 
anticipated  the  danger  and  guarded  against 
it.  In  Hutchinson  on  Carriers,  S  920,  the 
rule  is  thus  stated :  "Where  the  carrier  has 
provided  properly  constructed  vehicles  and 
established  reasonably  proper  rules  for  their 
management,  he  will  not  be  liable  for  an  in- 
jury to  a  passenger  caused  by  an  article 
brought  Into  the  vehicle  by  another  passen- 
ger, unless  such  injury  could  reasonably  have 
been  foreseen  by  him  and  provided  against." 

The  question  that  we  have  before  us  is, 
then,  ought  the  carrier  by  the  exercise  of  or- 
dinary care  in  this  case  to  have  anticipated 
the  danger  to  Mrs.  Adams  from  the  falling  of 
the  suit  case  upon  her;  for,  if  the  circum- 
stances were  such  as  to  make  it  his  duty  to 
anticipate  that  the  suit  case  might  fall  upon 
her,  he  should  have  guarded  against  the 
danger.  In  Morris  v.  N.  Y.,  etc.  R.  R.  Co., 
106  N.  I.  678,  13  N.  E.  455,  a  clothes  wringer 
which  was  wrapped  up  in  a  piece  of  paper 
fell  out  of  a  rack  upon  a  passenger  and  In- 
jured him.  It  was  held  that,  the  wringer  be- 
ing so  wrapped  up  and  concealed  as  not  to 
show  what  was  in  the  package,  the  railroad 
men,  having  no  notice  that  there  was  any 
danger  from  it,  were  not  guilty  of  negligence 
In  not  requiring  it  moved  from  the  rack,  and 
so  the  company  was  held  not  liable.  In  Whit- 
ing V.  N.  Y.,  etc.,  R.  R.  Co.,  97  App.  Div.  11, 
89  N.  Y.  Sapp.  684,  the  plaintiff  was  Injured 
by  the  falling  upon  her  of  a  telescope  satchel 
as  in  this  case,  but  there  she  saw  the  tele- 
scope In  the  rack,  and  knew  it  was  there. 
It  projected  over  the  edge  of  the  rack  a  few 
Inches;  but  the  appearance  of  the  telescope 
as  placed  in  the  rack  did  not  suggest  that 
there  was  any  danger  from  it,  and  the  court 
held  the  railroad  company  not  responsible 
on  the  ground  that  at  no  time  before  it  fell 
was  there  anything  in  Its  appearance  to  in- 
dicate that  it  was  likely  to  fall.  The  court 
said :  "The  necessary  inference  from  the  evi- 
dence ia  that  the  satchel  was  properly  placed 


in  the  rack  at  the  start  and  that  the  ordi- 
nary and  usual  motion  of  a  fast  train  in  the 
course  of  2%  hours  had  gradually  moved  It 
until  the  center  of  gravity  projected  beyond 
the  edge  of  the  rack.  I  cannot  see  how  this 
fact  in  Itself,  without  some  evidence  of  a  situ- 
ation calculated  to  excite  apprehension  ex- 
isting for  an  appreciable  period  before  the 
accident.  Justifies  a  charge  of  negligence  on 
the  part  of  the  conductor  or  the  traimnm. 
There  was  no  evidence  that  any  of  them  saw 
the  satchel  at  aU.  Still  less  that  a  sight  of 
it  at  any  time  before  the  moment  that  it  fell 
would  have  suggested  danger.  The  rack  was 
there  for  the  purpose  of  receiving  Just  such 
baggage."  The  decision  of  this  court  In 
Clarke  v.  L.  &  N.  R.  R.  Co.,  101  Ky.  34,  39  S. 
W.  840,  rests  upon  the  same  ground.  In 
that  case  a  passenger  was  burned  by  the  ex- 
plosion of  a  can  of  gasoline  which  a  fellow 
passenger  had  taken  into  the  car,  and  it  ap- 
peared that  there  was  nothing  to  show  that 
any  officer  of  the  defendant  knew  that  the 
can  was  there  or  that  it  contained  gasoline, 
or  had  any  reason  to  anticipate  any  danger. 
The  case  of  Gulf,  etc,  R.  R.  Co.  v.  Shields,  9 
Tex.  Civ.  App.  652,  28  S.  W.  709,  29  S.  W,  652, 
is  to  the  same  effect  In  that  case  a  fellow  pas- 
senger had  a  Jug  containing  alcohol.  The  Jug 
fell  out  of  the  sack,  the  alcohol  was  spilt  on 
the  floor,  and  took  flre.  But  none  of  the  train- 
men knew  that  there  was  a  jug  of  alcohol  in 
the  sack,  and  there  was  nothing  in  the  ap- 
pearance of  the  sack  to  indicate  danger.  The 
authorities  are  uniform  that  it  is  Incumbent 
upon  the  carrier  to  protect  a  passenger  from 
injury  at  the  hands  of  a  fellow  passenger, 
where,  by  the  exerqlse  of  ordinary  care,  he 
should  anticipate  and  guard  against  it.  2 
Hutchinson  on  Carriers,  S  981.  In  like  man- 
ner, it  has  been  held  that  the  carrier  is  li- 
able to  a  passenger  who  stumbles  over  an 
obstruction  In  the  aisle,  where  by  ordinary 
care  he  should  have  known  of  the  obstruction 
and  made  the  aisle  safe,  and  that  this  is  or- 
dinarily a  question  for  the  Jury.  See  Rail- 
road Co.  V.  Buckmaster,  74  111.  App.  575. 

If  the  plaintiCTs  testimony  is  true,  the  suit 
case  when  lying  flat  upon  the  rack  would 
protrude  beyond  its  edge  between  five  or  six 
Inches.  The  rack  was  composed  of  metal 
bars  uniting  In  a  metal  rim  at  the  outside. 
If  an  object  was  placed  entirely  within  the 
rack,  the  rim- would  hold  it  in;  but.  If  it  pro- 
truded beyond  the  rim,  there  would  be  noth- 
ing to  stay  it  when  moved  by  the  oscillation 
of  the  cars.  If  a  suit  case  protruded  as  much 
as  5  or  6  inches  beyond  the  edge  of  the  rack, 
and  was  14  inches  wide,  a  very  slight  move- 
ment of  the  suit  case  from  the  oscillation  of 
the  train  would  throw  its  center  of  gravity 
outside  of  the  rack.  The  fact  that  the  train- 
men did  not  see  the  suit  case  in  the  rack  ia 
not  conclusive  that  the  defendaht  is  not  li- 
able. It  was  Incumbent  upon  them,  not  only 
to  exercise  ordinary  care  to  have  a  safe  car 
when  they  started,  but  to  see  that  the  car 
continued  safe  during  the  journey.     Those 
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In  charge  of  a  paaaenger  train  cannot  shut 
their  eyes  to  the  condition  of  the  car  as  the 
train  goes  along.  They  must  exercise  ordi- 
nary care  for  the  safety  of  the  passengers, 
and,  although  the  trainmen  had  not  in  fact 
seen  the  suit  case  in  the  rack,  still,  accord- 
ing to  the  evidence  of  the  plaintiff.  It  was 
not  placed  there  after  she  got  on  the  train, 
and  had  been  there  the  whole  time  that  she 
occupied  the  seat.  Both  the  trainmen  had 
been  through  the  car  three  or  four  times 
while  she  was  riding  there.  The  brakeman 
had  taken  her  to  the  seat,  and  the  conductor 
had  taken  up  her  ticket  there.  If  there  was 
anything  In  the  appearance  of  the  suit  case 
to  indicate  danger  of  its  falling,  the  condi- 
tion of  things  had  existed  long  enough  for 
It  to  be  a  question  for  the  Jury  whether,  by 
the  exercise  of  ordinary  care,  they  should 
bare  observed  it  As  the  suit  case  protruded 
BO  far  beyond  the  rack  and  the  center  of 
gravity  would  so  easily  be  thrown  beyond  its 
edge,  it  was  a  question  for  the  Jury  whether 
the  trainmen  by  the  exercise  of  ordinary  care 
should  not  have  apprehended  danger  to  a 
passenger  sitting  beneath.  In  matters  of 
this  sort  the  trainmen  are  only  required  to 
exercise  such  care  as  may  be  reasonably  ex- 
pected of  persons  of  ordinary  prudence  un- 
der the  circumstances,  and  as  to  what  should 
be  expected  of  a  person  of  ordinary  prudence 
a  Jury  of  12  men,  coming  from  the  different 
walks  of  life,  and  putting  together  their  com- 
mon experiences,  are  peculiarly  qualified  to 
Judge.  The  facts  shown  do  not  make  out  a 
case  where  it  may  be  declared  as  a  matter  of 
law  that  the  defendant's  servants  exercised 
ordinary  care,  and  that  there  is  no  room  for 
a  difference  of  opinion  on  the  subject  We  do 
not  bold  that  the  defendant  is  liable.  We 
only  hold  that  the  question  of  negligence  is 
for  the  Jury.  The  plaintiff's  proof  by  Mr. 
DoTles,  the  defendant's  superintendent  Is 
to  the  effect  that  the  car  racks  were  alike  in 
all  the  cars  of  this  class,  and  therefore  the 
measurements  which  the  plaintiff  made  of 
the  racks  of  another  like  car  on  the  road  were 
properly  admitted. 

Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 


NOB  V.  COMMONWEAXTTH. 

(Coart  of  Appeals  of  Kentucky,    ^pt  23, 1909.) 

CUMINAL  Law  (I  1020*)— COUBT  OF  ApPKAis 
— Appelxate  Jubisdiction. 

Under  Cr.  Code  Prac.  *  347,  providing  that 
the  Court  of  Appeals  Bhall  have  appellate  ju- 
risdiction in  penal  actions  and  prosecutions  for 
misdemeanors  in  the  following  caBes  only,  viz.: 
"If  the  judgment  be  for  a  fine  exceeding  fifty 
dollars  or  lor  imprisonment  exceeding  thirty 
days"— there  is  no  appeal  to  the  Court  of  Ap- 
peals from  a  Judgment  for  a  fine  of  $50  and  10 
days'  Imprisonment 

[Bd.    Note.— For   other   cases,   set  'Criminal 
Law,  Dec.  Dig.  |  1020.*] 


Appeal  from  Circuit  Court,  Harlan  County. 
"To  be  officially  reported." 
Pearl  Noe  was  convicted  of  violating  th» 
local  option  law,  and  appeals.    Dismissed. 

W.  F.  Hall,  for  appellant  Jas.  Breathitt- 
Atty.  Gen.,  and  Tom  B.  McGregor,  Asst  Atty.. 
Gen.,  for  the  Commonwealth. 

BARKER,  J.  The  appellant  Pearl  Noe, 
was  Indicted,  tried,  and  found  guilty  of  vio- 
lating the  local  option  law  in  Harlan  countyr 
Ky.,  and  his  punishment  fixed  at  a  fine  of 
$50  and  10  days'  Imprisonment 

We  do  not  find  it  necessary  to  consider 
the  merits  of  this  appeal,  as  we  are  clearly 
without  Jurisdiction  to  entertain  It.  Section 
347  of  the  Criminal  Code  of  Practice,  in  so 
far  as  applicable  to  the  matter  before  us,  is 
as  follows:  "The  Court  of  Appeals  shall  have 
appellate  Jurisdiction  in  penal  actions  and 
prosecutions  for  misdemeanors,  in  the  follow- 
ing cases  only,  viz.:  If  the  Judgment  be  for 
a  fine  exceeding  fifty  dollars,  or  for  Impris- 
onment exceeding  thirty  days."  The  money 
part  of  the  punishment  in  this  case  does  not 
exceed  $50,  nor  does  the  imprisonment  part 
exceed  90  days.  Both  branches  of  the  ver- 
dict are,  therefore,  below  the  point  which 
gives  Jurisdiction  to  this  court 

In  Bailey  v.  Commonwealth,  92  S.  W.  545, 
29  Ky.  Law  Rep.  105,  we  held,  following  An- 
derson V.  Commonwealth,  77  Ky.  171,  that 
this  court  was  without  Jurisdiction  where  a 
Judgment  Is  rendered  against  a  defendant  for 
a  fine  of  $50.  Norrls  v.  Commonwealth  (Su- 
perior Court)  7  Ky.  Law  Rep*  515,  involved 
the  precise  question  we  have  here.  In  that 
case  the  Judgment  was  for  $25  in  money  and 
that  the  defendant  be  confined  10  days  in  the 
county  Jail.  The  appeal  was  dismissed  for 
want  of  Jurisdiction,  it  being  said  that  where 
the  Judgment  is  for  both  fine  and  imprison- 
ment,  either  the  fine  must  exceed  $50  or  the 
imprisonment  must  exceed  80  days. 

Appeal  dismissed. 

CITY  OF  MADISONVILLB  v.   STEWART. 
(Court  of  Appeals  of  Kentucky.    Sept.  24,  1909.) 

1.  Municipal  Cobporations  (8  785*)  —  De- 
fective Sidewalks— Negligence. 

Where  a  city  permitted  a  hole  so  large  that 
a  pedestrian  could  step  his  foot  into  it  to  a 
depth  of  eighteen  inches  to  remain  for  severaf 
months,  near  tbe  edge  of  a  sidewalk  at  the  in- 
tersection of  a  street  within  its  corporate  limits, 
it  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §|  1636,  1637;  Dec. 
Dig.  i  785.»] 

2.  Municipal  Cobpobations  (J  821*)  —  De- 
fective Sidewalks  —  Injubies  to  Pedes- 

TBIAN — CONTBIBUTOBT  NeGLIOENCB. 

A  pedestrian  injured  by  stepping  into  a 
bole  in  the  sidewalk  at  night  when  it  was  very 
itak  and  tbe  street  was  unlighted  was  not  negli- 
gent as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f{  1764-1766;  Dec 
Dig.  S  821.*] 
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3.  MnNICIFAI.  COBPOKA.nONS  ({  821*)— IlTTOXl- 

OATioir  or  Pebsok  Irjubed— Questioh  fob 

JCBT. 

Whether  plaintiff,  who  waa  injured  by  atep- 
ping  into  a  hole  in  a  defective  sidewalk  at  night, 
waa  intoxicated  at  the  time  held  for  the  jury. 
[Ed,  Note.— For  other  caats.  see  Municipal 
Corporations,  Cent.  Dig.  ({  1754-1756;  Dec. 
Dig.  {  821.*] 

4.  Evidence  (|  132*)— DEFECfXiVE  Sidewalks 
— iNJtTEiEs  TO  Pedestrian  —  Cdntributobx 
Neolioence — Evidence— DRUNB^iNNEBa. 

In  an  action  for  injuries  to  a  pedestrian  by 
defect  in  a  city  sidewalk,  evidence  as  to  plain- 
tiff's habit  of  drunkenness  was  inadmissible  on 
issues  aa  to  plaintiff's  intoxication  at  the  time 
of  the  injnry. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Dec. 
Dig.  S  132.*] 

5.  Appeal  and  Bbsob  (|  1061*)— Bvidbrcc— 
Pbejudice. 

Where  the  dangerous  character  of  a  city 
sidewalk  at  the  time  of  plaintiff'?  accident  was 
amply  proved,  and  not  controverted,  the  ci^ 
waa  not  prejudiced  by  the  court's  erroneous  ad- 
miasion  of  evidence  of  the  subsequent  changes 
in  the  walk  to  show,  by  contrast,  wherein  the 
walk  in  its  present  condition  differed  with  its 
condition  at  the  time  of  the  accident. 

[EM.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  g§  4161-4170;  Dec.  Dig.  I 
1031.*] 

6.  McNiciFAi.  CoBPORATions  ({  8M*)  —  De- 
fective   Sidewalks  —  Injuries  —  Instbdo- 

TIONS. 

An  instruction  that,  if  plaintiff  at  the  time 
he  was  injured  by  a  defect  in  a  city  sidewalk 
was  drunk  from  the  voluntary  use  of  intoxica- 
ting liquors,  that  fact  did  not  relieve  him  from 
exercising  ordinary  care  to  protect  himself  from 
injury,  was  correct 

[BM.  Note.— For  other  ca<!es,  see  Municipal  Cor- 
porations, CenK  Dig.  {  1676;  Dec.  Dig.  }  804.*] 

7.  Daicaoes  (I  131*)  —  Pebson  —  Injubt  — 

AUOUNT   or   RECOVEBT— EXCESSIVENESS. 

Plaintiff,  a  brick  manufacturer  and  con- 
tractor, earning  from  |10  to  ^25  a  day,  was  in- 
jured by  a  defect  in  a  city  sidewalk  so  that  he 
waa  kept  from  work  at  least  two  months.  His 
leg  entered  the  hole  in  the  walk  to  a  depth  of 
eighteen  inches,  greatly  laacerating  the  flesh. 
and  causing  a  small  fractnre  in  the  Teg,  injuring 
the  hip  ana  wrenching  the  back.  Beld,  that  a 
verdict  allowing  him  $275  was  not  excessive. 

[Eld.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  IS  357-367,  870,  371;  Dec.  Dig.  % 
181.*] 

Appeal     from     Circuit     Court,     Hcpklna 
County. 
"Not  to  be  officially  reported." 
Action  by  Oeorge  A.  Stewart  against  tbe 
City  of  Madlsonvllle.    Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

JoDson  &  Jennings,  for  appellant  Gibson 
&  Klncbeloe,  for  appellee. 

SETTLE,  J.  Appellee  recovered  of  appel- 
lant In  the  court  below  a  verdict  and  Judg- 
ment for  $275  by  way  of  damages  for  In- 
juries sustained  to  his  person  caused  by  tbe 
alleged  negligence  of  appellant  in  permitting 
a  bole  to  exist  and  remain  within  Its  cor- 
twrate  Umlta  In  or  near  tbe  edge  of  its  side- 
walk at  the  intersection  of  Sugg  and  Semi- 
nary streets  into  which  appellee  fell,  bis  right 


leg  entering  into  tbe  hole  to  a  depth  of  18 
inches,  thereby  greatly  lacerating  the  flesh, 
causing  a  slight  fracture  of  tbe  small  bone  of 
the  leg,  injuring  the  hip  of  that  leg,  and 
wrenching  bis  back.  Tbe  accident  occurred 
between  8  and  0  o'clock  p.  m.,  as  appellee 
was  going  to  bis  home  on  Seminary  street. 
It  seems  to  be  now  admitted  by  appellant 
that  tbe  hole  existed  at  the  place  and  was  of 
tbe  width  and  depth  claimed  In  the  petition, 
and  that  the  electric  lights  of  the  city  were 
not  burning  when  the  accident  happened. 
But  It  Is  denied  in  its  answer  that  it  was 
negligent  In  maintaining  it,  and  averred  that 
appellee  was  Intoxicated  when  his  injuries 
were  received,  which  condition,  together  with 
bis  negligence  in  walking  too  near  tbe  edge 
of  the  sidewalk,  caused  his  injuries.  Both 
the  intoxication  and  negligence  thus  charged 
were  controverted  by  the  reply.  Appellant 
was  refused  a  new  trial,  and,  being  dissat- 
isfied thereat  and  with  the  judgment  ren- 
dered, has  appealed. 

Without  discussing  the  evidence  in  detail, 
we  think  it  clearly  sbows  that  appellee  was 
injured  in  tbe  manner  and  to  the  extent 
claimed.  We  think  it  equally  clear  that  ap- 
pellant was  negligent  In  permitting  the  ex- 
istence of  the  hole  into  which  appellee  fell. 
There  can  be  no  doubt  of  appellaut's  knowl- 
edge of  the  hole,  for  It  was  made  by  Its 
agents  and  employes  and  bad  existed  several 
months,  during  which  time  one  Clark,  owner 
of  an  adjacent  lot,  called  tbe  attention  of  one 
of  tbe  appellant's  officers  to  it,  and  warned 
him  of  its  dangerous  character.  It  does  not 
appear  from  the  evidence  that  appellee  was 
not  exercising  ordinary  care  for  bis  own 
safety  at  the  time  of  the  accident  Accord- 
ing to  the  evidence,  the  electric  lights  pro- 
vided by  appellant  for  lighting  Its  streets 
had  been  turned  off  previous  to  tbe  accident, 
and,  the  night  being  exceedingly  dark.  It 
was  not  surprising  that  appellee  fell  Into  the 
hole  complained  of,  and  tbe  fact  that  he  did 
so  creates  no  inference  that  he  was  drunk 
or  negligent  Four  or  more  witnesses  who 
saw  him  Immediately  after  the  accident  and 
helped  to  extricate  him  from  the  hole  tes- 
tified that  be  was  not  then  intoxicated, 
though  perhaps  -  as  many  as  two  of  them  - 
admitted  that  they  detected  tbe  odor  of 
whisky  upon  hiB  breath.  Appellee  admit- 
ted, when  testifying,  that  he  bad  taken  two 
or  three  drinks  of  whisky  that  evening;  but 
denied  that  be  was  drunk.  It  Is  true  several 
witnesses  who  saw  appellee  when  being  car- 
ried home,  or  after  he  got  there,  testified 
that  they  believed  blm  intoxicated,  but  we 
think  the  weight  of  the  evidence  tends  to 
show  that  he  was  not  Intoxicated.  At  any 
rate,  the  question  of  whether  he  was  druuk 
OP  sober  was  one  to  be  decided  by  the  Jury, 
and  that  matter,  together  with  Its  hearing 
upon  tbe  question  of  a  recovery,  was  proi>- 
erly  submitted  to  them  by  the  Instructions. 
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Then  Is  DO  Jost  groand  for  tbe  complaint 
made  by  appellant  that  the  trial  court  erred 
in  refusini;  to  permit  them  to  prove  that  ap- 
pellee had  the  habit  of  drunkenness.  Such 
testimony  would  have  been  incompetent.  It 
was  sufficient  and  proper  to  show,  if  it  could 
be  done,  that  appellee  was  drunk  when  be 
received  his  injuries.  Appellant  was  allow- 
ed to  introduce  all  the  evidence  on  that  ques- 
tion it  ottered,  but  further  than  this  It  could 
not  legally  go. 

Appellant  also  complains  that  the  court 
erred  in  allowing  appellee  to  prove  that  cer- 
tain changes  had  been  made  by  it  in  the 
plank  way  over  the  sewer  at  the  point  where 
appellee  was  injured  since  his  injuries  were 
received.  The  evidence  was  admitted  by  the 
court,  as  was  explained  by  it  to  the  jury,  for 
the  purpose  of  showing  by  contrast  wherein 
tbe  sidewalk  in  its  present  condition  differs 
In  width  from  its  condition  at  the  time  of  tbe 
accident;  it  being  in  the  opinion  of  tbe 
court  necessary  for  the  jury  to  be  fully  in- 
formed in  that  way  of  the  former  condition 
of  the  sidewalk  before  being  sent  to  view  it 
The  incompetency  of  such  evidence  has  fre- 
quently been  declared  by  this  court  The 
trial  court  should  have  confined  the  evidence 
to  showing  accurately  what  tbe  condition  of 
the  sidewalk  was  at  the  time  appellee  was 
Injured;  but  as  tbe  dangerous  character  of 
the  place  at  the  time  of  the  accident  was 
so  well  established  by  other  proof  Intro- 
duced by  appellee  and  was  not  controverted 
by  the  proof  of  appellant  we  do  not  think 
the  testimony  complained  of  was  prejudicial 
to  appellant  and  for  that  reason  will  not 
reverse  the  judgment  on  account  of  its  im- 
proper admission.  Appellant  complains  also 
that  the  court  failed  to  instruct  the  jury  that 
appellant  was  required  to  use  only  ordinary 
care  to  keep  its  sidewalks  in  a  reasonably 
safe  condition  for  the  use  of  the  public.  Tbe 
objection  is  not  well  taken.  While  tbe  in- 
structions do  not  in  specific  terms  contain  the 
words  "ordinary  care,"  in  meaning  and  effect 
they  told  tbe  jury  that  such  care  was  all 
that  was  required  and  in  addition  defined 
tbe  words  "ordinary  care,"  besides  Imposing 
upon  appellee  tbe  duty  of  exercising  like  care 
in  his  use  of  the  sidewalk. 

We  find  no  merit  in  appellant's  criticism 
of  instruction  No.  S,  which  told  tbe  jury 
that,  if  plaintifF  at  tbe  time  of  his  Injury 
was  drunk  from  the  voluntary  use  of  in- 
toxicating liquors,  that  fact  would  not  re- 
lieve him  from  the  duty  of  exercising  ordi- 
nary care  for  his  own  protection  from  in- 
jury. This  was  a  proper  statement  of  the 
law  as  declared  by  this  court  in  several  of 
Its  former  opinions.  L.  &  N.  R.  R.  Co.  v. 
Cummins'  Adm'r,  HI  Ky.  333,  63  8.  W.  594, 
23  Ky.  Law  Rep.  681. 

There  is  no  ground  whatever  for  appel 
lant's  final  complaint  that  the  verdict  Is  ex 


cessive  in  amount,  or  that  it  was  the  result 
of  passion  or  prejudice  on  the  part  of  the 
jury.  According  to  the  proof,  appellant's  in- 
juries were  sufficient  to  confine  him  to  his 
home,  or  keep  him  from  work  at  least  two 
months,  and  the  measure  of  recovery  as 
defined  by  the  instructions  required  the  jury 
to  confine  bis  compensation  to  the  loss  of 
time,  physical  and  mental  suffering,  and  rea- 
sonable surgeon's  bills  caused  by  the  In- 
juries received ;  no  compensation  being  claim- 
ed by  him  for  any  permanent  impairment  of 
bis  ability  to  earn  money.  It  appears  from 
the  evidence  that  he  is  a  brick  manufacturer 
and  contractor,  and  that  his  earnings 
amounted  to  from  $10  to  $25  a  day,  in  view 
of  all  which  we  are  of  opinion  that  tbe 
amount  of  the  verdict  was  altogether  reason- 
able, and  therefore  could  not  have  been 
superinduced  by  passion  or  prejudice  on  the 
part  of  the  jury. 
Judgment  affirmed. 


COMMONWEALTH  v.  ESTES. 
(Court  of  Appeals  of  Kentucky.    Sept.  23,  1909.) 

Gamino  (i  87*)— Indictment— SoFFiciENCY. 

Ky.  St  i  1960  (Russell's  St  {  3558).  im- 
poses a  fine  and  imprisonment  for  conducting 
a  keno  bank,  faro  bank,  or  other  contrivance  or 
machine  used  in  betting.  Section  1007  (sec- 
tion 3564)  imposes  a  fine  for  permitting  any 
pame  or  table,  bank,  machine,  etc.,  mentioned 
in  section  1960  to  be  conducted  in  any  bouse, 
etc.,  in  one's  occupation  or  under  his  control. 
Held  that,  upon  indictment  under  section  1967' 
for  setting  up,  etc.,  a  machine  or  contrivance 
not  mentioned  by  section  1960,  it  must  be  al- 
leged that  the  machine  was  sdch  as  was  ordi- 
narily used  for  gaming  for  money  or  property; 
and  an  indictment  charging  that  accused  suffer- 
ed a  slot  machine  used  in  betting  whereby  money 
and  other  things  may  be  won  and  lost  to  be  set 
up,  etc.,  was  insufficient 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent. 
Dig.  {§  235-240;    Dec  Dig.  i  87.*] 

Appeal  from  Circuit  Court,  Henry  (llounty. 

"Not  to  be  officially  reported." 

Jack  Estes  was  convicted  of  unlawfully 
permitting  a  machine  used  in  betting  to  be 
conducted  in  a  house  in  his  control,  etc.,  in 
violaUon  of  Ky.  St  {  1967  (Russell's  St  | 
8564).  The  verdict  was  set  aside,  and  the 
prosecution  dismissed,  and  the  Common- 
wealth appeals.    Affirmed. 

James  Breathitt,  Atty.  Gen.,  Tom  B.  Mc- 
Gregor, Asst  Atty.  Gen.,  and  Chas.  H.  San- 
ford,  for  the  Commonwealth.  W.  O.  Jackson, 
for  appellee. 

NUNN,  O.  J.  Appellee  was  indicted  in  the 
Henry  circtiit  court  in  the  year  1906  for  the 
violation  of  section  ,1967  of  the  Kentudcy 
Statutes  (Russell's  St  i  3564).  One  trial  was 
had,  and  the  jury  failed  to  agree  upon  a 
verdict  and  another  was  had  in  the  year 
1908,  which  resulted  in  a  conviction  and  tbe 
assessment  of  a  fine  of  .|250.    On  motion  tbe 


•For  other  g«sm  sm  sam*  topic  and  section  NUMBER  in  Dee.  A  Am.  Digs.  1907  to  date,  *  Roportar  Indazea 


Digitized  by 


Google 


424 


121  BODTHWESTBBN  BBPOSTBB. 


(Ky. 


coart  set  aside  the  verdict,  sustained  a  de- 
mnrrer  to  tbe  Indictment,  and  dismissed  the 
prosecution,  from  which  judgment  tbe  com- 
monwealth prosecutes  this  appeal. 

The  record,  as  presented  to  this  court,  does 
not  tontaln  any  of  the  testimony  given  on 
either  of  the  trials  referred  to.  The  sole 
question  before  this  court  is:  Does  the  In- 
dlctment  charge  an  offense  against  appellee? 
The  Indictment  is  as  follows:  "The  grand 
Jurors  of  the  county  of  Henry,  In  the  name 
and  by  the  authority  of  the  commonwealth 
of  Kentucky,  accuse  Jack  Gates  of  the  offense 
of  unlawfully  suffering  and  permitting  a  ma- 
chine or  contrivance  used  in  betting,  where- 
by money  and  other  things  may  be  won  or 
lost  to  be  set  up  and  condocted,  kept  and 
exhibited  in  a  house  and  on  premises  in  his 
occupation  and  under  his  control  committed 
In  manner  and  form  as  follows,  to  wit :  The 
said  Jack  Estes  in  the  said  county  of  Henry 

on  the day  of  July,  1903,  and  before 

the  finding  of  this  indictment  and  within  tbe 
five  years  last  past,  did  unlawfully  suffer 
and  permit  a  machine  or  contrivance,  to  wit, 
a  slot  machine  used  In  betting  whereby  mon- 
ey and  other  things  may  be  won  and  lost,  to 
be  set  up,  conducted,  kept,  and  exhibited  In 
a  bouse  and  on  premises  in  his  occupation 
and  under  bis  control,  and  upon  said  slot 
machine  so  set  up,  kept,  conducted,  and  ex- 
hibited as  aforesaid  money  and  property  of 
'  value  was  then  and  there  bet,  won,  and  lost, 
against  the  peace  and  dignity  of  the  common- 
wealth of  Kentucky."  It  will  be  observed 
section  1060,  Ky.  SL  (Russell's  St.  |  3558), 
to  which  section  1967  refers  for  the  names  of 
the  machines  or  contrivances  the  setting  up, 
keeping  conducting,  and  exhibiting  of  which 
Is  made  an  offense,  does  not  mention  slot 
machines.  Therefore  it  was  necessary  to  be 
alleged  In  the  indictment  that  the  slot  ma- 
chine was  ordinarily  used  tor  gaming.  In 
tbe  case  of  Commonwealth  t.  Monarch,  6 
Bush,  298,  Monarch  was  Indicted  for  pro- 
curing to  be  set  up  and  kept  a  "keno  table" 
in  a  house  In  his  occupation  and  under  bis 
control;  it  being  a  contrivance  for  betting, 
at  which  and  whereby  money  and  property 
was  bet,  won,  and  lost  In  considering  tbe 
sufficiency  of  tbe  indictment  in  that  case  the 
court  said:  "It  is  not  averred  that  this  Is  a 
contrivance  ordinarily  used  for  gaming;  nor 
that  It  was  Indeed  a  banking  game  kept  for 
the  ordinary  purpose  of  betting,  winning,  and 
losing.  This  kind  of  table  or  contrivance  is 
not  specifically  named  In  the  statute.  *  *  • 
The  statute  denounces  by  name  the  setting 
up  and  keeping  a  faro  bank,  at  wbicb  money 
is  won  and  lost  Therefore  a  legal  significa- 
tion is  given  to  that  contrivance^  and  it  is 
specifically  prohibited.  But  not  so  as  to  tbe 
keno  table.  This  is  denounced  under  the 
general  prohibition  of  all  contrivances  set  up 


for  the  purpose  of  gambling,  and,  not  being 
named,  some  averment  showing  it  to  be  with- 
in this  general  prohibition  la  essential."  In 
the  case  of  Bitte  v.  Commonwealth,  18  B. 
Mon.  35,  in  construing  the  statute,  the  court 
said:  "To  convict  under  this  section,  it 
should  appear  that  tbe  table,  machine,  or 
contrivance  was  such  as  is  ordinarily  usect 
for  gambling  for  money  or  property.  A  lit- 
eral construction  of  the  law  would  brin^ 
within  its  purview  all  species  of  games  for 
pastime  and  amusement  and  subject  to  pun- 
ishment and  infamy  every  one  who  should 
unforttmately  have  permitted  a  backgammon, 
chess,  or  draft  board,  or  a  set  of  dominoes  to 
occupy  a  place  upon  bis  parlor  table  or  in  his 
house."  To  the  same  effect  ate  the  cases  of 
Commonwealth  v.  Schatzman,  118  Ky.  624. 
82  S.  W.  238,  26  Ky.  Law  Rep.  608,  Waddell 
V.  Commonwealth,  84  Ky.  278,  1  B.  W.  480, 
Commonwealth  v.  Shaurer,  4  Ky.  Law  Rep. 
342,  and  Jarboe  v.  Commonwealth,  127  Ky. 
848,  107  S.  W.  227,  82  Ky.  Law  Rep.  755. 
This  court  has  uniformly  adhered  to  tbe 
rule  that  to  convict  a  person  under  tbe 
section  of  the  statute  referred  to,  when 
the  machine  or  contrivance  is  not  named 
in  section  1960,  it  should  be  alleged  and 
proved  that  the  table  or  contrivance  was 
such  as  Is  ordinarily  used  for  gambling  for 
money  or  property.  The  indictment  in  this 
case  is  defective  in  this  respect,  and  the  low- 
er court  did  not  err  in  sustaining  a  demurrer 
to  It 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 


COBNETT  ▼.  COMMONWEALTH. 

(Oonrt  of  Appeals  of  Kentucky.    Sept  23,  1009.) 

1.  iNDICnCBRT    AND    INFOBIIATION    (i    87*)   — 

Time  or  Offense. 

The  indictment,  which  was  found  October 
26,  1908,  alleged  that  accused  on  the  26th  of 
October,  1009,  before  the  finding  of  this  indict- 
ment and  in  the  county  and  state  aforesaid,  hav- 
ing a  wife  then  living  as  named,  to  whom  ac- 
cused was  legally  married  in  June,  1903,  did 
unlawfully  marry  another,  etc.  Heid.  that  ac- 
cused could  not  nave  been  misled  by  the  patent 
error  in  alleging  that  tbe  offense  was  committed 
on  a  date  after  the  indictment  was  found,  in 
view  of  the  further  allegation  that  It  was  com- 
mitted before  the  Indictment  was  found. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  246;  Dec.  Dig. 
I  87.»] 

2.  BioAirr  (i  2*)— PaosKCTrnoN— DxnirsEa. 

Under  Ky.  St  1 1216  (Russell's  St  I  3200), 
providing  that  whoever,  bemg  married,  the  first 
husband  or  wife  being  alive,  shall  marry  an- 
other, shall  be  confined  in  the  penitentiary,  etc., 
a  bona  fide  belief  by  one  who  married  another 
while  his  first  wife  was  living  that  she  was  dead 
was  no  defense. 

[Ed.  Note.— For  other  cases,  see  Bigamy,  Cent 

fg.  li  8,  17;   Dec.  DlgTT^.*] 
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3.  BioAifT  (i  17*)  — PBOsiotmoir  — Pdhish- 

UENT— MinOATIOIf. 

A  bona  fide  belief  b^  one  who  married  while 
bis  fint  wife  was  liring  tliat  she  waa  dead 
could  be  cooaidered  by  the  jury  to  mitigate  the 
panishment  in  a  prosecntion  for  bigamy. 

[Ed.  Note.— For  other  cases,  see  Bigamy,  Dec. 
Dig.  i  IT.*] 

Appeal  from  Circuit  Court,  Harlan  County. 
"To  be  officially  reported." 
Lloyd  Oomett  was  convicted  of  bigamy, 
and  he  appeals.    Affirmed. 

W.  F.  Hall  and  W.  C.  L.  Huff,  for  appel- 
lant Jas.  Breathitt,  Atty.  Gen.,  and  Tom 
B.  McGregor,  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. 


NUMN,  O.  X  This  appeid  Is  from  a 
conviction  under  the  following  indictment: 
"The  grand  Jury  of  Harlan  county,  In  the 
name  and  by  the  authority  of  the  common- 
wealth of  Kentucky,  accuse  Lloyd  Cornett 
of  the  crime  of  bigamy,  committed  in  man- 
ner and  form  as  follows,  viz.:  The  said 
Lloyd  Cornett  on  the  2eth  day  of  October, 
1909,  before  the  finding  of  this  Indictment 
and  In  the  county  and  state  aforesaid,  hav- 
ing a  wife  then  living  by  the  name  of  Sarah 
Cornett,  whose  name  before  she  married 
him  was  Sarah  Liewis,  to  whom  the  said 
Lloyd  Cornett  was  lawfully  married  on  the 
6th  day  of  June,  1903,  In  the  county  of  Har- 
lan, state  of  Kentucky,  did  unlawfully  mar- 
ry FranUe  A.  Creech,  against  the  peace  and 
dignity  of  the  commonwealth  of  Kentucky." 
Appellant  filed  a  demurrer  to  this  indict- 
ment, which  was  overruled.  He  then  en- 
tered a  plea  of  not  guilty,  and  upon  a  trial 
before  a  jury  he  was  convicted  and  sen- 
tenced to  three  years'  confinement  In  the 
penitentiary.  Appellant  asks  a  reversal  for 
the  following  reasons:  First,  the  court 
erred  In  overruling  his  demurrer  to  the  In- 
dictment Second,  the  evidence  shows  hli 
second  marriage  was  consummated  under  the 
belief  on  his  part  that  his  first  wife  was 
dead.  Third,  the  court  failed  to  Instruct 
the  Jury  as  to  the  whole  law  of  the  case. 
Fourth,  the  court  erred  In  Instructing  the 
jury  as  to  what  weight  should  be  given  cer- 
tain evidence  Introduced.  We  will  consider 
these  propoaltlonB  In  the  order  stated. 

It  appears  from  the  indictment,  as  copied, 
that  it  was  alleged  that  appellant  committed 
the  offense  of  bigamy  on  the  ''2eth  day  of 
October,  1909,"  by  marrying  Frankle  A. 
Creech,  when  he  at  that  time  had  a  wife 
living  to  whom  be  was  married  on  the  5th 
day  of  June,  1908.  The  Indictment  was 
found  on  the  28th  day  of  October,  1908, 
which  was  12  months  before  the  date  of  the 
conunisslon  of  the  offense  as  alleged  In  the 
indictment  Of  course,  It  was  not  possible 
that  this  could  have  happened,  and  It  Is  pat- 
ent that  it  was  an  error  on  the  part  of  the 
grand  Jury  in  fixing  that  date.    It  was  also 


alleged  in  the  Indictment  that  the  offense 
was  committed  by  appellant  at  a  date  before 
the  finding  of  the  Indictment  and  after  his 
first  marriage  on  June  5,  190S.  This  made 
the  indictment  good,  and  appellant  could  not 
have  been  misled  by  the  patent  error  re- 
ferred to.  In  the  case  of  Faustre  v.  Com- 
monwealth, 92  Ky.  84,  17  S.  W.  189,  13  Ky. 
Law  Rep.  847,  it  was  alleged  in  the  indict- 
ment that  Faustre  committed  the  offense 
therein  charged  on  a  certain  day  In  Septem- 
ber, 1881,  in  Kenton  county,  Ky. ;  that  he 
on  that  day  had  a  living  wife,  Caroline,  to 
whom  he  was  lawfully  married  on  the  19tb 
of  September,  1891,  In  Ontario,  Canada.  In 
discussing  this  question  the  court  said: 
"Bvidently  the  figures  '1891'  were  by  mis- 
take used  Instead  of  '1881'  to  designate  the 
date  of  the  first  alleged  marriage,  for  it  is 
not  probable  both  occurred  in  September, 
1891,  Of  that  it  was  Intpnded  to  be  so  stated 
in  the  Indictment  But  section  129,  Cr.  Code 
Prac,  provides  that  the  statement  In  the  In- 
dictment as  to  the  time  an  offense  was  com- 
mitted Is  not  material  further  than  as  a 
statement  It  was  committed  before  the  time 
of  the  finding  of  the  Indictment,  unless  the 
time  be  a  material  ingredient  In  the  offense." 
The  time  of  the  commission  of  the  offense 
was  not  material  In  this  case.  All  that  was 
necessary  for  the  commonwealth  to  allege 
and  prove  was  that  the  offense  was  commit- 
ted before  the  finding  of.  the  Indictment  and 
that  appellant  had  a  wife  living  at  the  time, 
naming  her,  to  whom  he  was  lawfully  mar- 
ried, giving  the  place  and  date  of  marriage. 
If  known.  This  matter  was  explicitly  al- 
leged In  the  indictment  under  consideration. 
Therefore  the  court  did  not  err  In  overrul- 
ing appellant's  demurrer  thereto.  The  evi- 
dence produced  upon  the  trial  shows  clear- 
ly that  appellant  married  Frankle  A.  Creech 
on  March  8,  1908,  and  that  his  first  wife, 
Sarah,-,  to  whom  he  was  married  on  the  6tb 
of  Jnne,  1903,  was  then  living,  which  shows 
clearly  that  the  allegations  of  the  Indict- 
ment were  sustained  by  the  evidence,  and 
that  the  statute  against  bigamy  had  been 
violated.  But  It  Is  proper  to  state  that  the 
testimony  of  appellant  shows  without  con- 
tradiction that  he  had  reasons  to  and  did 
believe  that  his  first  wife,  Sarah,  was  dead 
at  the  time  he  married  Frankle  A.  Creech, 
she  having  left  him  within  a  few  months  aft- 
er their  marriage  In  June,  1903,  and  gone 
with  another  man  to  a  point  In  West  Vir- 
ginia about  200  miles  from  Harlan  county. 
Some  of  the  members  of  her  family  went 
with  her,  and  her  sister  Mary  wrote  to  her 
half  brother,  Ben  Dixon,  who  remained  In 
Harlan  county,  that  she,  Sarah,  was  dead, 
and  the  letter  was  shown  to  appellant,  which 
led  him  to  brieve  that  she  was  dead,  and 
that  he  had  a  right  to  and  did  consummate  a 
second  marriage.  After  learning,  however, 
that  his  first  wife  was  not  dead,  he  Instl- 
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tuted  a  proceeding  for  and  obtained  a  di- 
vorce from  her,  and  was  remarried  to  his 
second  wife.  It  appears  from  the  testimony 
that  appellant  had  no  intention  of  or  knowl- 
edge that  he  was  committing  a  wrong  by 
his  second  marriage,  and  he  complains  that 
the  court  erred  In  not  submitting  that  phase 
of  the  case  to  the  Jnry.  Tills  court  in  the 
cases  of  Darls  v.  Commonwealth,  13  Bush, 
;!18,  Eogers  v.  Commonwealth,  68  S.  W.  14, 
24  Ky.  Law  Rep.  110,  and  Rice  t.  Common- 
wealth, 105  S.  W.  123,  81  Ky.  Law  Hep. 
1354,  construed  section  1216  of  the  Kentucky 
Statutes  (Russell's  St  i  8200),  the  section 
under  which  appellant  was  indicted,  and 
snld :  "In  the  crime  of  bigamy  the  felonious 
intent  is  not  an  element  in  the  crime ;  a  per- 
son might  be  guilty  of  bigamy  who  in  good 
faith  believed  that  he  or  she  bad  been  law- 
fully divorced."  The  section  of  the  statute 
above  referred  to  is. as  follows:  "Whoever, 
being  married,  the  first  husband  or  wife, 
as  the  case  may  be,  being  alive,  shall  marry 
any  person,  shall  be  confined  in  the  peniten- 
tiary not  less  than  three  nor  more  than  nine 
years.  •  •  • "  Under  the  statute  the  only 
question  to  be  considered  was:  Did  appel- 
lant have  a  wife  living,  from  whom  he  had 
not  been  divorced,  at  the  time  he  married 
his  second  wife,  Frankle  A.  Creech?  And 
this  was  shown  without  contradiction.  Un- 
der the  statute  and  the  decisions  construing 
it  appellant  should  have  sought  executive 
clemency  Instead  of  prosecuting  this  appeal. 
The  lower  court  permitted  appellant  to  in- 
troduce proof  showing  his  good  faith  in  be- 
lieving that  his  first  wife  was  dead  when 
he  married  the  second  time,  but  admonished 
the  Jury,  In  effect,  not  to  consider  it  as  a  de- 
fense to  the  prosecution,  but  only  in  mitiga- 
tion of  the  punishment  to  be  Inflicted  upon 
him  If  they  should  find  him  guilty.  This 
was  proper,  and  Is  the  matter  complained 
of  in  the  fourth  ground  for  reversal. 

For  these  reasons  the  Judgment  of  the 
lower  court  Is  affirmed. 


COLLBTT  V.  COMMONWEALTH. 

(Court   of   Appeals    of    Kentucky.      Sept   24, 
1900.) 

1.  Cbikinal  Law   (g  412*)— Bvidewce— Dec- 
larations OF  Accused. 

Evidence  of  a  statement  by  accufied  that  be 
thought  he  would  have  to  kill  decedent  in  the 
honse,  but  gpt  him  started  to  the  bam,  but 
had  to  kill  him  before  he  ^ot  bim  as  far  as  he 
wanted,  which  accused  denied  making,  was  ad- 
missible as  substantive  evidence,  and  not  merely 
as  affecting  accused's  credibility. 

[Ed.    Note.— For   other    cases,    see    Criminal 
lyaw.  Cent  Dig.  S  894 ;  Dec.  Dig.  |  412.*] 

2.  CaniiNAi.    Law    (|    684*)— TbiaI/— Rbcbf- 
TioN  OF  Evidence— Rebuttal. 

Evidence  of  a  statement  by  accused  that  he 
thought  be  would  have  to  kill  decedent  In  the 
house,  but  got  bim  started  to  the  bam,  but 
liad   to  kill   him   before   he   got  as  far  as   he 


ae  irnic.  l  <»w,  luruiu- 
r  errors  prejudicing  ac- 
9;  accused  having  been 
tritness  if  he  made  the 


wanted  to,  was  admissible  in  chief,  and  should 
not   liave  been   introduced   in   rebuttal. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1618;   Dec  Dig.  S  684.*] 

8.  Criminal  Law  (I  684*)— Trial— Admission 
or  UvioENCs  IN  Rebuttal— Discretion  of 
Court. 

The  court  may  in  its  discretion  reject  or 
admit  upon  terms  of  substantial  Justice  evi- 
dence offered  in  rebuttal  which  should  liave  been 
offered  in  chief. 

[E<d.  Note.— For  other  cases,  see  Criminal 
Law.  C!ent  Dig.  i  1618;    Dec.  Dig.  {  684.*] 

4.  CBniiNAL  Law  (J  1168*)— Appeal— Harm- 
less Error— Reception  of  Evidence. 

The  Supreme  Court  will  not  reverse  a  con- 
viction where  it  cannot  say  that  the  result  was 
affected  by  the  admission  of  evidence  in  rebut- 
tal which  should  have  been  introduced  in  chief. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8136 ;  Dec.  Dig.  i  1168.*] 

5.  (3HIMINAL  Law  (|  1168*)— Appeal— Harm- 
less Error— Reception  or  Evidence— Ob- 
deb  or  Admission. 

The  irregularity  of  admitting  in  rebuttal. 
Instead  of  in  chief,  evidence  of  a  statement  by 
accused  that  he  thought  he  would  have  to  kill 
decedent  in  the  house,  but  got  him  out,  but  had 
to  kill  him  before  he  wanted  to,  was  not  rever- 
sible, in  view  of  Cr.  Code  Prac.  I  340,  forbid- 
ding reversals  except  for 
cused's  substantial  rights  j 
asked  when  he  was  a  witness 
statement,  and  the  evidence  warranting  a  find- 
ing that  the  killing  was  not  in  self-defense  as 
claimed,  and  the  statements  admitted  not  bear- 
ing on  the  question  of  self-defense,  but  only 
showing  malice,  of  which  the  jury  acquitted 
accused  by  finding  him  guilty  of  manslaughter. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  3136;   Dec.  Dig.  I  1168.*] 

Appeal  from  Circuit  Ck>urt,  Bell  County. 
"Not  to  be  officially  reported." 
Skelt  Collett  was  convicted  of  manslaugh- 
ter, and  he  appeals.     Affirmed. 

N.  J.  Weller,  A.  G.  Patterson,  O.  V.  Riley, 
and  W.  G.  Colson,  for  appellant  Jas.  Breat- 
hitt, Atty.  Gen.,  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  and  Black,  Black,  Golden  &  Black,  for 
the  Commonwealth. 

HOBSON,  J.  Skelt  Gollett  was  married 
to  Rosa  Bingham  in  February,  1907.  In  July 
following  the  wife  had  typhoid  fever,  and 
was  removed  to  the  house  df  her  father. 
EUsha  Bingham.  On  a  Sunday  not  long  aft- 
er she  was  removed  to  her  father's,  her  bus- 
band,  Skelt  Collett  came  to  the  house  iu 
company  with  his  brother,  John  Collett  and 
Bealer  Thompson.  They  had  been  drinking 
together  before  they  came,  and  brought  a 
bottle  of  whisky  with  them.  Dan  Bingham. 
Than  Bingham,  Thomas  Ck>x,  and  John  Matt 
Pursiful  were  at  the  bouse  when  they  cime: 
Dan  and  Than  Bingham  being  sons  of  Ellsha 
Bingham  and  brothers-in-law  of  Collett  The 
party  at  the  house  had  also  been  drinking, 
and,  when  Skelt  Collett  and  his  ,friends 
came,  all  of  them  drank  of  the  whisky  which 
they  brought  The  whole  party  were  more 
or  less  under  the  Influence  of  whisky.  Some 
words  implying  more  or  less  of  bad  feelin;; 
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1  Kissed  between  S^elt  Collett  and  Than  Bing- 
ham at  the  house  after  they  had  drunk  to- 
gether. Finally  Skelt  Collett  and  bis  com- 
panions left  the  house  to  go  to  a  neighbors 
to  dinner,  and  the  other  party  who  were  at 
the  house  went  along  with  them  by  invita- 
tion. When  they  had  gotten  a  short  distance 
from  the  house,  Mrs.  Bingham  sent  a  mes- 
senger after  them  to  say  that  dinner  was 
ready,  and  they  must  come  back  to  dinner, 
but,  before  the  messenger  reached  them,  a 
difficulty  had  arisen.  When  Skelt  Collett 
came  up  to  the  house,  he  had  shot  off  his 
pistol,  and,  when  he  left  the  house  and  had 
gotten  a  little  distance  up  the  road,  be  again 
shot  It  off,  shooting  In  the  ground  and  near 
Than  Bingham's  feet  The  evidence  Is  not 
entirely  clear  as  to  what  occurred  here.  The 
weight  of  the  evidence  is  to  the  effect  that 
Than  Bingham  said:  "Boys,  you  know  I  am 
disarmed.  Skelt,  if  you  had  shot  In  the 
yard,  pa  would  have  killed  you,  and.  If  he 
had  not,  I  would,  and  you  know  It"  Col- 
lett said:  "I  would  have  shot  in  the  house, 
if  I  bad  got  right"  And  Than  said :  "Tes ; 
you  always  know  where  to  get  right"  At 
this  Collett  shoved  Than,  and  Than  said: 
"Don't  be  shoving  me,  Skelt"  Collett  had 
his  pistol  in  his  hand,  and  said  to  Than  with 
an  oath:  "Hit  the  grit"  Than  said:  "You 
can  kill  me,  but  you  can't  run  me."  Than 
ran  his  band  In  his  pocket  and  Collet  said : 
"Don't  you  draw  a  knife  here.  Than."  Some 
words  were  spoken  at  this  Juncture  by  other 
meml>ers  of  the  party  about  separating  them 
and  not  letting  them  fight ;  but  they  seem  to 
have  concluded  that  they  were  not  going  to 
hurt  each  other.  Than  pulled  his  hand  out 
of  his  pocket  and  had  In  it  a  pair  of  brass 
knucks.  Collett  shoved  him  again,  and  he 
struck  at  Collett  with  the  knucks,  striking 
him  in  the  chest  Collett  pushed  him  back 
and  shot  him  with  the  pistol,  the  bail  strik- 
ing him  near  the  chest  and  he  died  from  the 
wound  not  long  afterward.  Collett  was  In- 
dicted for  the  homicide  charged  with  murder. 
On  a  trial  of  the  case  he  was  found  guilty  of 
manslaughter,  and  his  punishment  fixed  at 
21  years  in  the  penitentiary.  To  reverse  tills 
Judgment  be  ai^>eal8. 

When  Skelt  Collett  was  on  the  stand  as 
a  witness  in  his  own  behalf,  he  was  asked  If 
be  did  not  tell  James  Fuson  as  they  went  to 
PlnevIIle  after  the  shooting  that  be  thought 
that  he  was  going  to  have  to  kill  Than  there 
In  the  house,  but  be  did  not  want  to  kill  him 
in  the  presence  of  his  wife ;  that  he  got  bim 
out  and  started  to  the  bam,  but  bad  to  ifill 
him  before  he  got  him  as  far  away  from  the 
bouse  as  be  wanted  blm.  Collett  denied  mak- 
ing the  statement  to  Fuson.  In  rebuttal  the 
commonwealth  Introduced  Fuson  as  a  wit- 
ness, and  proved  by  him  that  Collett  had 
made  the  statemott  When  this  proof  was 
made,  the  court  did  not  charge  -the  Jury  that 
the  evidence  could  only  be  considered  on  the 
"luestlon  of  the  credibility  of  Collett  as  a  wit- 
ness, and  the  commonwealth  attorney  in  ar 


guing  the  case  to  the  Jury  was  allowed  to 
argue  this  as  substantive  evidence  over  the 
objections  of  the  defendant  It  Is  insisted 
on  the  appeal  that  for  this  a  new  trial  should 
be  granted,  and  this  Is  practically  the  only 
ground  Insisted  on  for  a  reversal.  We  have 
held  in  a  number  of  cases,  where  testimony  is 
introduced  by  the  commonwealth  in  rebuttal 
to  contradict  a  witness  showing  that  the  wit- 
ness has  stated  out  of  court  things  incon- 
sistent with  his  testimony  given  on  the  trial, 
that  It  is  error  for  the  court  not  to  charge 
the  Jury  that  the  evidence  Is  only  to  be  re- 
ceived to  contradict  the  witness,  and  not  as 
substantive  testimony.  But  that  Is  not  this 
case.  Where  a  third  person  says  out  of 
court  that  a  certain  thing  occurred,  bis  state- 
ment out  of  court  that  the  thing  did  occur  is 
not  evidence  against  the  defendant  that  the 
fact  was  as  st&ted.  The  defendant  is  to  be 
tried  by  the  evidence  In  court,  and  not  upon 
what  persons  say  out  of  court  Wliat  the 
witnesses  may  say  out  of  court  so  far  as  It 
is  Inconsistent  with  what  they  testify  in 
court  may  be  considered  by  the  Jury  on  the 
question  of  their  credibility.  But  what  the 
defendant  says  out  of  court  is  evidence 
against  him.  His  statements  as  to  what  be 
did  when  made  in  court  or  out  of  court  may 
be  shown ;  and  therefore  the  testimony  of 
James  F^ison  as  to  what  the  defendant  suld 
to  him  was  competent  evidence  In  the  case  ns 
substantive  testimony.  It  was  competent  as 
evidence  in  chief.  So  the  case  comes  to  this : 
The  evidence  was  introduced  in  rebuttal 
which  should  have  been  Introduced  In  chief, 
and  the  court  allowed  the  attorney  to  ar- 
gue it  to  the  Jury  as  substantive  proof.  Bob- 
ularly  the  evidence  should  have  been  intro- 
duced in  chief.  The  introduction  of  it  in  re- 
buttal was  an  irregularity,  but  the  court  may 
in  its  discretion  allow  testimony  which  has 
been  omitted  in  chief  to  be  introduced  after 
the  defendant's  evidence  is  Introduced.  In 
this  case  the  thing  complained  of  Is  the  tes- 
timony on  a  single  point  and  we  do  not  see 
that  the  order  in  which  the  testimony  was 
introduced  could  have  bad  any  substantial 
effect  upon  the  result  of  the  trial.  The  Ju- 
risdiction of  this  court  In  criminal  cases  is 
wholly  statutory.  We  have  only  such  Juris- 
diction as  the  law  confers.  One  of  the  lim- 
itations upon  our  Jurisdiction  Is  that  a  Judg- 
ment of  conviction  shall  not  be  reversed 
for  an  error  of  law  appearing  in  the  record, 
unless,  upon  a  consideration  of  the  whole 
case,  the  court  is  satisfied  that  the  substan- 
tial rights  of  the  defendant  have  been  prej- 
udiced thereby.  Cr.  Code  Prac.  {  840. 
When  Skelt  Collett  was  on  the  stand,  be 
was  asked  if  be  had  not  made  the  state- 
ment referred  to,  and  be  was  not  there- 
fore taken  by  surprise  when  the  evidence 
was  offered.  When  evidence  which  should 
have  been  offered  in  chief  Is  offered  in  rebut- 
tal, the  court  may  in  Its  discretion  decline 
to  admit  it  or  admit  it  under  such  terms  as 
the  ends  of  substantial  Justice  require.    He 
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has  a  discretion  In  sncb  matters,  and  tbls 
court  will  not  reverse  a  Judgment  of  convic- 
tion where  no  Injustice  has  been  done,  and 
where  upon  the  whole  record  It  cannot  see 
that  the  result  of  the  trial  was  affected  by 
the  ruling.  There  were  a  number  of  wit- 
nesses present  at  the  hoinicide.  Skelt  GoIIett 
was  83  years  old.  Than  Bingham  20.  He  was 
smaller  than  Collett,  and  Collett  knew  that 
he  had  no  arms  but  the  brass  knucks.  The 
weight  of  the  evidence '  tends  strongly  to 
show  that,  when  Gollett  shot  him,  he  was 
uot  striking  at  him  with  the  knucks,  but  that 
some  time  had  lapsed  after  be  had  stmdc 
him,  and  the  party  had  moved  on  np  the 
road;  Bingham  being  at  a  little  distance 
from  Collett.  The  Jury  were  well  warranted 
in  concluding  from  all  the  evidence  that  the 
difficulty  would  not  have  occurred  but  for 
the  intoxication  of  Than  Bingham  and  Ck>I- 
lett,  and  that  Collett,  the  aggressor,  was,  In 
fact.  In  no  danger  at  the  Bands  of  Bingham 
at  the  time  he  shot  him.  CoUett  daimud 
that  he  shot  Bingham  in  self-defense.  The 
statement  of  Collett  proved  by  Fnson  threw 
no  light  on  this  question.  It  only  went  to 
show  malice  on  the  part  of  Collett,  and  the 
Jury  did  not  find  him  guilty  of  shooting  with 
malice.  On  the  contrary,  they  concluded  that 
the  shooting  was  the  result  of  bad  blood  aris- 
ing between  the  parties  when  they  were 
drinking.  The  evidence  in  question  threw  no 
light  on  the  question  of  self-defense,  which 
was  the  turning  point  of  the  case. 
Judgment  affirmed. 


CITT    OP    GEORGETOWN    v.    GEOBGE- 

TOWN  WATER,  GAS,  ELECTRIC  & 

POWER  CO. 

(Court  of  Appeals  of  Kentucky.    Sept.  23, 1906.) 

Watbbs  AMD  Wateb  Codbses  (S  196*)— Wa- 
ter SUPPLT— Contract  with  Private  Coic- 
PAirr— Installation  or  Filter. 

Where  a  city  furnished  the  source  of  water 
supply,  conveying  it  to  a  private  company,  with 
the  distinct  undentandlng  that  water  furnish- 
ed from  it  should  be  used  for  fire  protection 
and  domestic  purposes,  and  the  water  became 
impure,  not  from  negligence  of  the  company,  but 
because  of  bacteria  in  the  source  of  supply,  the 
company  could  not  be  compelled  to  install  a 
filter  plant  where  the  contract  with  the  city 
was  silent  on  the  subject. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  270;  Dec.  Dig.  I 
196.*] 

Appeal  from  Circuit  Court,  Scott  County. 

"To  be  officially  reported." 

Action  by  the  City  of  Georgetown  against 
the  Georgetown  Water,  Gas,  Electric  &  Pow- 
er Company.  Judgment  of  dismissal,  and 
plaintiff  appeals.    Affirmed. 

B.  M.  Lee,  for  appellant  3.  F.  Askew, 
for  appellee. 


CLAT,  a  This  Is  an  action  by  the  city 
of  Georgetown  against  the  Georgetown  Wa- 
ter, Gas,  Electric  ft  Power  Company  to  re- 
quire the  latter  to  install  a  filtration  plant 
for  the  puri>0Be  of  enabling  it  to  famish  pure 
and  wholesome  water  to  the  Inhabitants  of 
Georgetown.  It  appears  from  the  record  that 
in  the  year  1889  the  chairman  and  board  of 
trustees  of  Georgetown,  Ky.,  entered  Into  a 
contract  with  B.  B.  Patterson  and  John  Nich- 
ols, by  which  the  latter  were  given  the  right 
to  take  Into  possession  and  use  for  water- 
works purposes  the  Big  Spring  In  George- 
town. In  consideration  of  the  right  thus 
granted  and  the  prices  provided  'by  the  con- 
tract, Patterson  and  Nldiols  and  their  as- 
signs agreed  to  erect  and  maintain  a  certain 
number  of  hydrants  in  the  city,  and  to  fur- 
nish water  for  fire  protection  and  domestic 
use.  At  the  same  time  the  city  of  George- 
town executed  a  conveyance  to  Patterson 
and  Nichols,  by  which  the  latter  were  given 
the  right  to  enter  upon  the  ground  where  the 
Big  Spring  was  located,  and  to  pump  water 
therefrom.  Some  time  thereafter  one  D.  J. 
Hauss,  who  had  become  the  assignee  of  the 
original  company  and  assignee  of  the  original 
rights  to  the  water  from  Big  ^ring,  pur- 
chased from  the  city  of  Georgetown  a  fran- 
chise giving  him  and  his  assigns  the  right  to 
furnish  water  for  fire  protection,  and  for  the 
use  of  the  inhabitants  of  Georgetown.  In 
consideration  of  the  right  thus  granted, 
Hauss  and  his  assigns  agreed  to  expend  $23,- 
000  in  new  machinery,  extension  of  mains, 
pumps,  buildings,  boilers,  electric  apparatus, 
etc.,  for  the  purpose  of  putting  the  plant  in 
first-class  condition.  Appellee,  the  George- 
town Water,  Gas,  Electric  ft  Power  Com- 
pany, succeeded  to  the  rights  of  Hauss,  and 
is  now  engaged  In  furnishing  water  for  the 
use  of  the  city  of  Georgetown  and  its  in- 
habitants. In  this  action  the  city  of  George- 
town charges  that  it  was  contemplated  by  the 
parties  to  the  contract  that  appellee  should 
furnish  pure  and  wholesome  water  for  use  of 
the  citizens  of  Georgetown ;  that,  as  a  matter 
of  fact,  the  water  furnished  by  appellee  is 
impure  and  filled  with  bacteria,  and  the  use 
of  it  by  the  inhabitants  of  Georgetown  has 
resulted  in  spreading  disease  among  theoi. 
The  petition  concludes  with  a  prayer  for  a 
Judgment  determining  it  to  be  the  duty  of 
appellee  to  forthwith  put  in  a  good  and  suf- 
ficient filter  plant,  and  that  it  be  compelled 
by  the  court  to  do  so  and  to  deliver  to  the 
plaintiff  and  its  citizens  pure  and  wholesome 
water  for  drinking  and  domestic  purposes. 
Appellee  interposed  a  demurrer  to  this  pe- 
tition and  also  filed  an  answer.  The  de- 
murrer to  the  petition  was  sustained,  and, 
appellant  declining  to  plead  further,  the  peti- 
tion was  dismissed,  from  which  Judgment 
this  appeal  is  prosecuted. 

The  contracts  between  the  city  of  George- 
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town  anfl  appellee  anfl  his  predecessors  no- 
where provide  for  the  erection  of  a  filter 
plant  It  was  not  only  contemplated  by  the 
parttes  that  the  water  furnished  to  the  city 
of  Georgetown  should  be  procured  from  the 
Big  Spring,  bnt  the  latter  was  actually  con- 
Teyed  to  appellee's  assignors  for  the  purpose 
«f  being  used  to  furnish  water.  Thns  the 
source  of  supply  of  the  water  was  actually 
famished  by  the  city  of  Georgetown.  It  is 
not  charged  In  the  petition  that  the  pollu- 
tion of  the  Big  Spring  was  due  to  any  act  of 
omission  or  commission  on  the  part  of  ap- 
pellee. That  being  the  case,  the  Impurity  of 
the  water  is  due,  not  to  any  negligence  or 
carelessness  on  the  part  of  appellee,  but  to 
the  Impure  source  from  which  the  water  it- 
self is  furnished.  As  the  city  furnished  the 
flonrce  of  the  water  supply,  with  the  distinct 
understanding  and  agreement  that  the  water 
Bo  famished  by  it  should  be  used  for  fire  pro- 
tection and  domestic  purposes,  we  are  unable 
to  see  upon  what  ground  it  can  be  contended 
that  it  is  the  duty  of  appellee  when  the  con- 
tracts are  silent  upon  the  subject  to  go  to  the 
additional  expense  of  furnishing  a  filter 
plant.  To  impose  this  duty  upon  appellee 
would  be  in  effect  to  make  a  new  contract 
between  the  parties,  which  the  courts  have 
no  power  to  do. 

The  appellant  relies  upon  the  case  of  City 
of  Harrodsburg  v.  Harrodsburg  Water  Co.,  73 
S.  W.  1032,  24  Ky.  Law  Rep.  2193.  There  Is 
a  broad  distinction,  howeyer,  between  the 
facts  of  that  case  and  the  facts  of  the  case 
under  consideration.  There  the  city  of  Har- 
rodBburg  merely  had  knowledge  of  the  fact 
that  the  water  company  would  take  its  wa- 
ter from  Salt  river.  a%is  court  held  that  the 
mere  knowledge  of  the  city  that  the  water 
would  be  taken  from  Salt  river  did  not  relieve 
the  water  company  of  its  obligation  to  fur- 
nisli  pare  and  wholesome  water  for  domestic 
purposes.  This  Is  not  a  case  of  mere  knowl- 
edge on  the  part  of  the  city,  bnt  the  city  ac- 
tually furnishes  the  water,  while  appellee 
actB  as  a  distributing  agent  of  the  water  so 
furnished.  Thus  an  entirely  different  ques- 
tion is  presented.  When  a  city  as  part  of  its 
contract  with  a  company  furnishing  water 
to  its  citizens  agrees  to  and  does  furnish  the 
water  so  used,  and  that  water  becomes  Im- 
pure, not  because  of  any  acts  of  omission  or 
commission  on  the  part  of  the  water  com- 
pany, but  because  of  bacteria  in  the  source 
of  the  water  supply,  it  cannot,  in  the  absence 
of  a  contract  to  that  effect,  impose  upon  the 
water  company  the  duty  of  constructing  a 
filtration  plant  for  the  purpose  of  purifying 
such  water.  Under  such  circumstances  the 
question  is  not  one  for  the  courts,  as  herein 
presented,  bnt  for  efforts  on  the  part  of  pub- 
lic-spirited citizens  of  the  city  and  the  water 
company  to  reach  a  Just  and  equitable  agree- 
ment in  the  matter.    We  therefore  conclude 


that  the  trial  court  properly  'nutalned  the 
demurrer  to  the  petition. 
Judgment  affirmed. 


DAVIS  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Sept.  23, 1909.) 

1.  Cboiinai.  Law  (|  721%*)— Tbiai/— Asoxt- 
MBNT— Comments  of  Counsel— Faelcbe  to 
Pboducb  Witnesses. 

It  is  proper  for  the  state's  attorney  to  com- 
ment upon  accused's  failure  to  introduce  a  wit- 
ness whose  testimony  the  other  evidence  shows 
would  have  been  material  and  important  for 
accused,  so  that  the  state's  attorney  could  com- 
ment on  accused's  failure  to  introduce  for  him- 
self one  jointly  indicted  with  him  for  murder, 
though  such  comment  would  be  improper  if  ac- 
cused had  offered  his  alleged  abettor  as  a  wit- 
ness, and  he  declined  to  testify  as  be  might. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1673;   Dec.  Dig.  i  721%.*] 

2.  CouBTS  (|  74*)— Place  or  Sessions. 

If  a  witness  who  has  been  subpoenaed  is 
unable  to  appear  and  testify  because  of  illness, 
the  court  in  the  exercise  of  a  sound  discretion 
may  upon  motioiL  of  the  party  desiring  the  evi- 
dence permit  the  jury,  together  with  counsel  and 
parties,  to  go  to  the  witness  if  convenient,  and 
there  take  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  (  257;   Dec.  Dig.  i  74.*] 

3.  Cbimihai,  Law  (§  595*)  —  Cohthiuanob — 
Absent  Witness. 

Refusal  to  grant  a  continuance  to  procure 
an  absent  witness  when  the  state's  attorney  re- 
fused to  permit  an  affidavit  for  continuance  to 
be  read  as  the  evidence  of  the  absent  witness, 
which  stated  that  accused  could  prove  by  such 
witness  that  he  was  directly  in  front  of  the 
building  in  which  decedent  was  killed  by  being 
shot  through  a  hole  in  the  door,  saw  and  heard 
the  shooting,  was  well  acquainted  with  ac- 
cused, and  knew  he  was  not  near  the  place  and 
did  not  do  the  killing,  was  reversible  error, 
where  no  witness  testified  who  saw  the  person 
do  the  shooting. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  t  1323 ;   Dec.  Dig.  i  695.*] 

Appeal    from    Circait    Court,    Breathitt 

County. 
"Not  to  be  ofBclally  reported." 
Jeff  Davis  was  convicted  of  murder,  and 

he  appeals.    Reversed,  and  new  trial  granted. 

S.  H.  Patrick,  John  Howard,  S.  E.  Patton, 
and  J.  D.  Arnett,  for  appellant.  Jas.  Breath- 
itt, Atty.  Gen.,  and  Tom  B.  McGregor,  Asst. 
Atty.  Gen.,  for  the  Commonwealth. 

CARROLL,  J.  The  appellant  and  one  Cal 
Miller  were  indicted  for  the  murder  of  An- 
drew Bush.  The  indictment  contained  two 
counts.  In  one  It  was  charged  that  the  ap- 
pellant shot  and  killed  Bush;  Miller  being 
present,  aiding  and  abetting.  In  the  other 
Miller  was  named  as  the  principal,  and  ap- 
pellant as  the  alder  and  abettor.  Appellant 
demanded  a  separate  trial,  and,  .being  con- 
victed and  his  punishment  fixed  at  imprison- 
ment for  life,  he  asks  a  reversal  for  reasons 
that  will  be  presently  stated. 

Briefly,  the  facts  shown  by  the  record  are 
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these:  Bush  was  In  the  honse  ot  Abraham 
Lunsford,  his  brotber-ln-law,  In  company 
with  Rachael  Lunsford,  the  wife  of  Abraham 
Liunsford,  and  two  other  persons.  While 
seated  in  the  bouse  he*  was  killed  by  some 
person  on  the  outside,  who  fired  the  pistol 
with  which  the  fatal  wound  was  inflicted 
through  a  hole  in  the  door.  No  witness  was 
Introduced  who  saw  the  person  flre  the  shot; 
but  Rachael  Lunsford  testified  that,  imme- 
diately after  the  shot  was  fired,  she  went  to 
a  window,  and,  looking  out,  saw  and  recog- 
nized the  appellant,  Cal  Miller,  and  another 
man,  standing  near  where  the  shot  came 
from.  Other  witnesses  were  introduced  in 
behalf  of  the  commonwealth  who  testified 
that  they  saw  the  appellant  and  Miller  In 
the  neighborhood  of  the  Lunsford  house 
about  the  time  the  bomidde  was  committed. 
Appellant  in  his  own  behalf  testified  that  he 
did  not  do  the  shooting,  nor  was  he  present 
at  the  time  it  was  done;  but,  on  the  con- 
trary, was  in  the  town  of  Jackson,  a  half- 
mile  away.  Other  witnesses  were  Introduced 
who  corroborated  his  statement  that  he  was 
in  Jackson  at  the  time  Bush  was  killed.  A 
singular  feature  of  the  case  is  that  there  is 
no  evidence  whatever  conducing  to  show  any 
motive  or  reason  on  the  part  of  appellant  for 
taking  the  life  of  Bush.  Why  he  killed  him, 
If  be  did  so.  Is  not  shown. 

A  reversal  is  asked  upon  three  grounds: 
First,  error  in  refusing  to  grant  a  continu- 
ance, and  in  declining  to  permit  an  aflidavlt 
showing  what  an  absent  witness  would  state 
to  be  read  as  bis  deposition;  second,  per- 
mitting the  Jury  to  go  to  the  residence  of  a 
witness  nearby  the  conrthouse  to  hear  his 
testimony  in  behalf  of  the  commonwealth ; 
and,  third,  for  improper  argument  of  the 
commonwealth's  attorney. 

The  alleged  improper  argument  of  the  com- 
monwealth's attorney  consisted  in  comments 
npon  the  failure  of  the  appellant  to  intro- 
duce In  his  behalf  Cal  Miller,  who  was  Joint- 
ly indicted  with  him.  The  record  does  not 
show  whether  the  appellant  offered  Cal  Mil- 
ler as  a  witness  or  not.  If  be  had  offered 
him,  and  MlUer  bad  declined  to  testify,  as 
he  might  tiave  done  upon  the  ground  that 
his  testimony  might  have  incriminated  blm. 
It  would  have  beeif  improper  for  the  common- 
wealth's attorney  to  comment  to  the  preju- 
dice of  appellant  npon  his  failure  to  testify. 
But,  if  the  appellant  did  not  offer  to  intro- 
duce Miller  as  a  witness,  the  remarks  of  the 
commonwealth's  attorney  were  not  objec- 
tionable, as  it  Is  proper  to  comment  npon 
the  failure  of  the  accused  to  Introduce  In  his 
behalf  a  witness  whose  testimony  might  be 
obtained,  when  there  is  other  evidence  that 
the  testimony  of  the  absent  witness  would  be 
material  and  important  for  the  accused. 

During  the  trial,  when  James  L.  Stidham, 
\rbo  bad  been  subpoenaed,  was  called  as  a 


witness  for  the  commonwealth.  It  was  an- 
nounced that  he  was  at  home  sick  and  unable 
to  attend  as  a  witness.  Thereupon  the  court, 
upon  motion  of  the  attorney  for  the  common- 
wealth, permitted  the  Jury  to  go  to  the  resi- 
dence of  Stidham,  a  short  distance  from  the 
courtboose,  for  the  purpose  of  receiving  his 
testimony.  The  Jury  was  accompanied  by 
the  trial  Judge,  the  defendant  and  his  coun- 
sel, and  the  attorney  for  the  commonwealth. 
In  our  opinion  this  practice  was  proper.  If 
during  the  trial  of  a  case  it  appears  tbat  a 
witness  who  has  l>een  subpoenaed,  and  whose 
testimony  Is  desired  by  either  one  party  or 
the  other,  is  unable  on  account  of  sudden 
illness  to  appear  in  court  and  give  his  evi- 
dence, the  court  in  the  exercise  of  a  sound 
discretion  may  upon  motion  of  the  party 
deslrlng  his  evidence  permit  the  Jury  in  com- 
pany with  the  counsel  and  parties  upon  both 
sides  of  the  case  to  go  to  the  place,  if  it  be 
convenient,  where  the  witness  Is,  and  there 
permit  the  Jury  to  receive  his  evidence.  If 
this  practice  were  not  allowable,  it  might 
happen  that  a  party  would  be  deprived  of 
the  evidence  of  an  Important  witness  in  bis 
behalf. 

In  the  affidavit  for  a  continuance  the  ap- 
pellant stated  that  he  could  prove  by  Chester 
Back,  an  absent  witness  whose  attendance 
due  diligence  had  been  used  to  obtain,  that 
"he  was  present  and  directly  in  front  of  the 
grocery  and  whisky  shop  in  which  the  de- 
ceased was  killed;  that  be  saw  and  beard 
the  shooting  in  which  deceased  lost  his  life ; 
that  he  was  well  acquainted  with  the  de- 
fendant Jeff  Davis  and  Cal  Miller,  and  knows 
that  neither  one  of  the  said  defendants  did 
the  shooting,  and  was  not  at  or  near  the 
place  at  the  time  of  the  killing."  And  be 
asked  that  the  affidavit  be  read  as  the  evi- 
dence of  this  witness.  When  the  common- 
wealth's attorney  refused  to  permit  this  affi- 
davit to  be  read  as  the  evidence  of  the  ab- 
sent witness,  the  court  shoold  have  grantetl 
the  continuance,  and  the  failure  to  do  so  was 
prejudicial  error.  This  testimony  was  ex- 
ceedingly Important  for  the  defendant  It 
was  directed  to  a  vital  issue  in  the  case,  and 
no  other  witness  waa  Introduced  who  sup- 
plied the  testimony  it  was  averred  this  wit- 
ness would  make. 

The  Judgment  is  reversed  for  a  new  trial 
in  conformity  with  this  opinion. 


WILSON  T.  COMMONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.    Sept.  22,  1809.) 

1.  CaniiNAi,  Law  (|  76S»)— Teial— Dibbotion 

OF  Vkbdict. 

Where  the  evidence  wholly  failed  to  connect 
one  with  the  crime,  the  court  properly  directed 
his  acquittal. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1713,  1727-1780;  Dec.  Dig. 
{  753.*]  •   ••  •  .  *«^  "It 
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2.  CBnuRAi,  Law  (i  1159*)  —  Apfkai.  —  Veb- 

DtCT— COMCLUSIVENBSS. 

The  Sapreme  Court  cannot  interfere  with  a 
coDTiction  which  waa  snpported  by  some  evi- 
dence. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dis.  H  3074-3083;  Dec  Die.  { 
1159.»] 

3.  Cbiminai.  LA.W  ({  419*)— Etidb!(ce— Heab- 

SAT. 

Testimony  that  another  told  witness  that 
accused  had  done  one  thin(  he  said  he  would, 
as  he  said  he  would  kill  decedent,  and  that  such 
other  told  witness  that  accused  told  him  that 
he  would  have  intercourse  with  decededt's  wife, 
and  shoot  decedent,  were  inadmissible  as  hear- 
say. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  973-983 ;  Dec.  Dig.  g  419.*] 

4.  Witnesses  ({  388*>— Iupeachkekt. 

Testimony  that  R.  told  witness  that  ac- 
cused told  sudt  R.  that  he  would  have  inter- 
course with  decedent's  wife  and  kill  decedent, 
which  accused  denied,  was  not  justified  as  con- 
tradicting R.,  where  R.  did  not  testify  until 
after  the  witness  had  testified,  and  no  founda- 
tion waa  laid  therefor  by  first  aaking  R.  wheth- 
er be  made  snch  statements. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  1233 ;  Dec.  Dig.  |  88&*] 

5.  HoinciDi  ({  338*)— Apfkai.— ADifiBBXOii  ot 
Evidence— Heabsat. 

Hearsay  testimony  that  another  told  wit- 
ness that  accused  told  him  that  he  would  have 
intercottiM  with  decedent's  wife  and  kill  dece- 
dent and  of  statements  by  witness'  informant 
that  accused  had  done  one  thing  he  said  he 
would  by  killing  decedent,  were  highly  prej- 
adicial  and  reversible,  where  no  other  witness 
titan  witness'  informant  testified  that  accused 
made  snch  statements,  wbich  accused  denied. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  709-718;   Dec.  Dig.  $  338.*] 

(>.  Homicide  (|  116*)— Selt-Defensb. 

An  instruction  that  if  accused  killed  de- 
ceased, but  when  he  did  so,  he  believed,  and 
had  reasonable  ground  to  beheve.  that  decedent 
was  then  about  to  inflict  death  or  great  bodily 
harm  apon  him,  or  snch  reasonably  appeared 
to  him,  and  it  further  reasonably  appeared  that 
the  only  reasonable  means  of  protecting  his 
life  or  person  was  to  kill  decedent,  which  he 
did,  the  killing  was  excusable  as  in  self-defense, 
and  the  Jury  should  acquit,  is  proper. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  IS  158-163 ;    Dec.  Dig.  {  IIG.*] 

Appeal  from  Circnit  Court,  Owen  Connty. 

"Not  to  be  officially  reported." 

Ed.  Wilson  was  convicted  of  voluntary 
manslaughter,  and  he  appeals.  Reversed  and 
remanded  for  new  trial. 

J.  H.  Settle,  for  appellant  Jas.  Breathitt, 
.^tty.  Gen.,  and  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  for  tbe  Commonwealth. 

SETTLBk  J.  Appellant  shot  and  killed 
Anderson  Webster  in  the  city  of  Owenton. 
The  Indictment  returned  against  talm  for 
the  bomiclde  charged  murder,  but  his  trial 
therennder  resulted  in  a  verdict  from  the 
jury  finding  bim  guilty  of  voluntary  man- 
slaughter, and  fixing  his  punishment  at  con- 
finement in  the  penitentiary  21  years. 

Appellant  is  a  negro,  and  deceased  also  be- 
longed to  that  race.  The  homicide  occurred  at 


the  residence  ot  appellant's  brother,  Hemdon 
Wilson,  who  was  Jointly  indicted  with  appel- 
lant as  an  accomplice,  but  as  the  evidence 
wholly  failed  to  connect  him  In  any  way  with 
the  crime  the  trial  court,  upon  Its  conclusiou, 
very  properly  Instructed  tbe  Jury  to  acquit 
blm,  which  was  done  accordingly.  Tbe  only 
eyewitnesses  to  the  killing  were  appellant, 
his  brother,  and  another  colored  man,  Frank 
Brown.  The  latter,  however,  was  too  far 
from  tbe  place  of  tbe  killing  to  hear  any- 
tblng  that  was  said  at  the  time  by  the  par- 
ties. According  to  some  of  tbe  evidence,  the 
deceased  was  Jealous  of  his  wife  from  whom 
he  had  shortly  before  bis  death  separated, 
after  placing  ber  in  a  house  la  a  suburb  of 
Owenton  known  as  "Dog  Hill."  He  seemed 
to  suspect  appellant  ot  maintaining  improper 
relations  with  his  wife,  and  bad  on  one  occa- 
sion ordered  blm  to  stay  away  from  "Dog 
HIU,"  and  on  several  occasions  threatened 
bis  life.  At  least  one  of  these  threats  was 
made  by  him  to  appellant  and  otiiers  to  per- 
sons who  forthwith  communicated  them  to 
appellant  Deceased  was  Informed  that  ap- 
pellant had  the  day  before  the  homicide  visit- 
ed a  colored  church  festival  attended  by  Us 
(deceased's)  wife,  and  while  there  "treated" 
ber  and  two  other  women  to  ice  cream,  at 
wbich  deceased  seemed  to  take  fresh  offense. 
Appellant  in  testifying  on  the  trial  admitted 
that  be  obtained  shortly  before  the  killing  of 
deceased  a  pistol  wbich  he  carried  and  with 
which  he  shot  deceased,  but  claimed  that  he 
thus  armed  himself  to  protect  bis  life  from 
deceased,  believing  from  the  threats  and  con- 
duct of  the  latter  that  he  would  attempt  to 
take  his  life.  According  to  tbe  testimony  of 
appellant  and  his  brother,  deceased  a  few 
minutes  before  bis  death  asked  appellant  at 
the  house  of  his  brother  If  be  was  not  carry- 
ing a  pistol  for  him,  and,  without  awaiting 
an  answer,  said  he  would  go  to  bis  own  home, 
get  his  pistol  and  return,  that  he  and  appel- 
lant might  "shoot  It  out,"  after  which  state- 
ment be  Immediately  left  for  bis  ovra  home, 
from  which  he  shortly  returned  to  tbe  home 
of  appellant's  brother,  where  appellant  had 
remained  during  deceased's  absence.  Just 
before  reaching  the  house  deceased  was  met 
by  appellant's  brother,  who  advised  bim  to 
return  to  his  own  bouse  and  give  no  trouble, 
but  he  refused  to  do  so,  and  went  on  to  tbe 
house  of  appellant's  brother,  where  be  was 
shot  and  killed  In  front  of  tbe  door  by  ap- 
pellant who  was  at  the  time  standing  wltbiu 
the  house.  Appellant  and  his  brother  further 
testify  that  immediately  before  and  when 
shot  deceased  was  endeavoring  to  draw  a 
pistol  from  bis  pocket,  and  that  while  in  tbe 
act  of  doing  so  he  was  standing  in  front  of 
the  door,  and  looking  at  appellant  Accord- 
ing to  tbe  testimony,  a  pistol  was  found  in 
one  ot  deceased's  pockets  clasped  In  one 
band.  VpoQ  these  facts  appellant  based  his 
claim  of  self-defense,  and  Insisted  that  he 
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flbot  deceased  under  the  belief  that  the  latter 
was  about  to  shoot  him  and  that  he  would 
hare  done  so  but  for  appellant's  obtaining  the 
first  Bh6t  which  proved  to  be  fatal. 

It  was  shown  by  the  testimony  of  Cal 
Riddle,  a  witness  Introdnced  by  the  common- 
wealth, that  a  short  time  before  the  killing 
appellant  told  him  he  intended  to  have  inter- 
course (using  an  indecent  word  to  indicate 
the  act)  with  deceased's  wife  and  then  shoot 
him.  Appellant  denied  the  statement  attrib- 
uted to  him  by  Riddle,  but  the  Jury  evidently 
accepted  its  truth,  and  rested  their  verdict 
upon  it  and  the  further  fact  that,  in  waiting 
at  his  brother's  residence  for  deceased  to  go 
to  his  own  house,  arm  himself,  and  return, 
appellant  meant  to  accept  and  did  In  fact  ac- 
cept the  challenge  of  deceased  to  "shoot  Qut" 
their  differences,  thereby  making  the  trans- 
action a  mutual  combat  or  affray.  We  are 
not,  however,  concerned  with  the  reasons  of 
the  verdict,  nor  can  we  interfere  with  the 
verdict  upon  the  ground  that  it  finds  no  sup- 
port from  the  evidence,  as  there  was  some 
evidence  authorizing  it. 

While  numerous  grounds  were  assigned  by 
appellant  for  a  new  trial,  and  are  now  urged 
for  a  reversal,  our  examination  of  the  record 
convinces  us  that  but  one  material  error  was 
committed  by  the  trial  court.  This  error 
arose  from  the  Improper  admission  by  tbp 
court  of  so  much  of  the  testimony  of  Laura 
Ware  as  related  to  a  conversation  she  had 
with  Cal  Riddle  about  the  homicide  the 
night  following  its  occurrence.  That  Is  to 
say,  the  witness  was  allowed  to  testify  that 
Riddle  fhen  said  to  her:  "Ed  [meaning  ap- 
pellant] has  done  one  thing  he  told  me  he 
would  do.  He  said  he  would  kill  him"  (mean- 
ing deceased).  Also  the  following:  "He 
fRiddle]  did  tell  me  on  the  street  near  Gib- 
son's that  Ed  said  he  would his  [de- 
ceased's] wife,  and  shoot  him."  These  state- 
ments of  Laura  Ware  were  purely  hearsay 
evidence,  and  therefore  clearly  Incompetent. 
Tlielr  admission  is  attempted  to  be  Justified 
on  the  ground  that  they  served  to  contradict 
Riddle.  This  cannot  be  true.  Riddle  did  not 
testify  untU  after  Laura  Ware  had  been  in- 
troduced and  testified.  Mo  foundation  was 
laid  for  such  contradiction  by  first  asking 
Riddle  whether  he  had  made  to  Laura  Ware 
the  statements  In  question.  Moreover,  the 
latter's  testimony  did  not  contradict  Riddle. 
On  the  contrary,  he  admitted  that  he  said 


to  Laura  Ware  on  the  night  tollowing  tlie 
homicide  and  near  Gibson's  house  that  ap- 
pellant said  to  him,  "Anderson  [meaning  de- 
ceased] is  Jealous.    I'll his  wife,  and 

shoot  him."  Riddle  did  not  deny  the  otber 
statement  attributed  to  him  by  Laura  Ware, 
viz.,  "Ed  has  done  one  thing  he  told  me  he 
would  do.  He  said  he  would  kill  him"  (de- 
ceased). Indeed,  he  was  never  questioned 
as  to  this  statement.  It  is  manifest  that 
what  Laura  Ware  stated  had  been  told  her 
by  Riddle  served  to  corroborate  Riddle,  and 
was  apparently  introduced  for  that  purpose 
alone.  It  needs  no  citation  of  authority  to 
demonstrate  the  gross  incompetency  Of  such 
testimony,  and  that  its  effect  was  hurtful 
and  highly  prejudicial  to  appellant  cannot  t>e 
doubted  in  view  of  the  fact  that  no  witn^s 
other  than  Riddle  testified  that  appelnint 
made  any  such  statement  as  to  the  wife  of 
deceased,  or  threat  against  deceased,  as  Rid- 
dle claimed  to  have  heard  from  him.  In  oth- 
er words,  the  only  corroboration  of  Riddle's 
testimony  was  furnished  by  the  Incompetent 
statements  of  Laura  Ware,  whose  only  In- 
formation came  from  the  previous  declara- 
tions of  Riddle  himself.  The  admission  of 
the  incompetent  testimony  of  Laura  Ware 
alone  compels  the  reversal  of  the  Judgment  in 
this  case. 

The  instruction  as  to  self-defense  given  by 
the  court,  though  perhaps  not  on  the  whole 
incorrect,  is  inaptly  expressed.  Upon  a  re- 
trial of  the  case  the  circuit  court,  in  lieu  of 
it,  should  give  the  following:  "Although  the 
Jury  may  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  shot 
and  killed  deceased,  yet  if  they  further  be- 
lieve from  the  evidence  that  when  he  did  so 
he  believed  and  had  reasonable  grounds  to 
believe  that  deceased  was  then  about  to  in- 
flict upon  him  death  or  great  bodily  harm,  or 
It  reasonably  appeared  to  him  that  such  was 
the  case,  and  it  further  reasonably  appeared 
to  him  that  the  only  reasonably  safe  means 
of  protecting  his  life  or  person  from  such 
danger  real  or  to  him  apparent  was  to  shoot 
deceased,  and  the  shooting  and  killing  of 
deceased  was  done  under  these  circumstan- 
ces, the  same  was  excusable  on  the  ground  of 
apparent  necessity  in  the  defense  of  himself, 
and  the  Jury  should  acquit  defendant" 

For  the  reasons  indicated,  the  Judgment  is 
reversed  and  cause  remanded  for  a  new  trial 
consistent  with  the  opinion. 
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B066S  V.  COMMONWEAIiTH. 
(Coart  of  Appeals  of  Kentacky.    Sept  22, 1909.) 

1.  intoxicatino  liquob8  (t  148*)  —  looai. 
Option  Law  —  Sai.k  —  Pkbsons  to  Whou 
Sold. 

Under  Ky.  St  1909,  I  2558a  (Russen'i 
St  {  3646),  Acts  1904,  p.  160,  c.  76,  as  amend- 
ed by  Act  March  21,  1906  (Acts  1906,  p.  863, 
c.  Sfj,  and  Act  March  19,  1008  (Acts  1908,  p. 
55,  c.  15),  making  it  unlawful  to  sell  intoxicants 
in  any  town,  etc.,  where  such  sale  has  been 
prohibited  under  the  local  option  law,  except 
by  manufacturers  selling  their  own  liquor  at  toe 
place  of  manufacture  to  a  wholesale  or  licensed 
retail  dealer,  a  manufacturer  could  not  sell  liq- 
nor  to  one  not  a  wholesale  or  retail  dealer. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  g  148.*] 

2.  Statutes  (J  253*)— Knactmbkt— Tim  Kf- 

TEiCTIVE 

Act  approved  March  19,  1908  (Acts  1908, 

f>.  55,  c.  lo),  relating  to  the  violation  of  the 
ocal  option  law,  would  not  apply  to  a  trans- 
action made  in  March  of  that  year;  Const,  i 
55,  providing  that  no  act  shall  become  a  law 
until.  90  days  after  adjournment  unless  an  emer- 
gency clause  is  attached. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  335 ;    Dec.  Dig.  {  253.*] 

3.  iNToxicATiNO  LiguoBs  (i  148*)— Local  Op- 
tion Law— Sale  by  Distillbb. 

Acts  1904,  p.  160,  c.  76,  as  amended  by  Act 
March  21,  1906  (Acts  1906,  p.  363,  c.  87),  mak- 
ing it  unlawful  to  sell  Intoxicants  in  any  town, 
etc.,  where  such  sale  has  been  prohibited  under 
the  local  option  law,  except  by  manufacturers 
sellrng  their  own  liquor  at  the  place  of  manu- 
facture, was  enacted  to  permit  manufacturers 
to  dispose  of  their  own  product  at  the  place  of 
manufacture,  and  the  fact  that  a  distillery  was 
not  in  operation  at  the  time  a  sale  was  made 
at  the  distillery  did  not  make  the  sale  in  viola- 
tion of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqnors.  De&  Dig.  |  148.*] 

Appeal  from  Clrcait  Court,  Lawrence 
County. 

"To  be  officiaUy  reported." 

Nelse  BoggB  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Reversed 
and  remanded  for  further  proceedings. 

M.  S.  Bums,  for  appellant  Jas.  Breathitt, 
Atty.  Oen.,  and  T.  B.  McGregor,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

HOBSON,  J.  Nelse  Boggs  was  indicted  In 
the  Lawrence  clrcnlt  court  for  violating  the 
local  option  law  In  selling  five  gallons  of 
whisky  to  T.  W.  HiU.  On  the  trial  of  the  case 
the  proof  for  the  commonwealth  was  as  fol- 
lows :  "I  purchased  from  the  defendant,  Nelse 
BoggB,  five  gallons  of  whislvy,  and  paid  him 
for  it.  He  gave  me  the  whisky  in  a  five-gal- 
lon keg  all  at  the  same  time,  and  I  took  it  all 
away  from  his  distillery  at  that  time,  and  did 
not  drink  any  of  it  on  the  premises.  I  think 
this  sale  occurred  in  the  early  spring  of  1908. 
My  wife  was  very  low  with  typhoid  fever, 
and  the  doctors  told  me  I  must  get  some 
whisky,  as  her  life  probably  depended  ut)on 
It  I  first  tried  to  get  a  half  of  a  gallon  from 
Mr.  BoggB,  the  defendant,  and  told  him  that 


I  wanted  it  for  my  wife,  but  be  would  not 
let  me  have  any  amount  less  tban  five  gal- 
lons, and  said  he  had  no  right  to  sell  any  less, 
bnt  could  sell  me  five  gallons  or  more  as  a 
distiller  of  his  own  manufacture.  I  was  not 
a  retail  liquor  dealer  at  that  time."  The  de- 
fendant was  introduced  on  bis  own  behalf, 
and  testified  as  follows:  "I  know  Mr.  Hill 
the  witness  for  the  commonwealth,  and  sold 
him  the  whisky  he  spoke  of.  I  sold  him  a 
five-gallon  keg  of  whisky  of  my  own  manu- 
facture. The  whisky  was  in  the  original 
package,  and  was  all  delivered  to  witness  at 
the  same  time,  and  he  took  It  all  away,  and 
did  not  drink  any  of  it  on  the  premises.  Mr. 
Hill  first  asked  for  a  half  gallon,  bat  I  re- 
fused to  let  him  have  any  amount  less  than 
five  gallons,  and  he  agreed  to  buy  the  five- 
gallon  keg,  and  I  sold  It  to  him.  I  had  for- 
merly run  and  operated  a  distillery,  but  about 
1907  I  shut  down  my  distillery,  and  did  not 
manufacture  any  more  whisky  thereafter. 
This  whisky  I  sold  bim  was  my  own  manu- 
facture, but  I  was  not  then  manufacturing 
whisky.  I  had  shut  down  my  distillery  some 
time  before  this  sale,  and  at  the  time  of  the  . 
sale  was  not  manufacturing  any  whisky  at 
all.  I  could  not  say  whether  Mr.  Hill,  the 
witness,  was  a  retail  liquor  dealer  when  I 
sold  him  the  whisky  or  not,  but  he  had  been 
and  bad  a  retail  license."  On  this  evidence 
tbe  court  Instructed  the  Jury  in  substance 
that,  if  tbey  believed  from  the  evidence  be- 
yond a  reasonable  doubt  that  Boggs  bad  sold 
whisky  to  Hill,  they  should  find  bim  guilty. 
He  also  gave  them  the  following  instruction : 
"Although  tbe  jury  should  believe  from  tbe 
evidence  beyond  a  reasonable  doubt  as  defin- 
ed in  instruction  No.  1,  yet  11  tbey  further 
believe  from  the  evidence  that  tbe  defendant 
at  the  time  be  sold  said  liquors,  if  be  did  so, 
was  a  manufacturer  of  liquors,  and  said  liq- 
uor was  of  bis  own  make  and  was  in  good 
faith  sold  by  bim  In  tbe  usual  course  of  trade 
by  the  wholesale  in  quantities  of  not  less 
than  five  gallons  delivered  at  one  time,  and 
not  to  be  drunk  on  the  premises,  and  not  with 
a  view  to  its  immediate  division  into  smaller 
quantities,  they  will  find  the  defendant  not 
guilty."  The  jury  found  the  defendant  guilty, 
fixing  bis  fine  at  $100,  and  he  am)eals. 

The  indictment  was  first  found  on  May  8, 
1908,  and,  a  demurrer  having  been  sustained 
to  it,  a  new  Indictment  was  found.  The  sale 
relied  on  therefore  was  made  before  May  8, 
190%  and,  as  Mr.  Hill  says.  In  March  of  that 
year.  Tbe  prosecution  is  based  on  section 
2558a,  Ky.  St  1909  (Russell's  St  i  364Q. 
That  section  as  originally  adopted  read  as 
follows:  "It  shall  be  unlawful  to  sell  by 
wholesale  any  spiritnons,  vinous,  malt  or 
other  intoxicating  liquors,  regardless  of  tbe 
name  by  which  it  is  called  (except  manu- 
facturers selling  liquors  of  their  ovni  make) 
in  any  county,  district,  precinct,  town  or  city, 
where  the  sale  of  such  liquor  has  been  prohlb- 
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Ited  by  special  act  of  tbe  General  Assembly, 
or  by  vote  of  the  people  under  the  local  op- 
tion law.  Any  person  violating  this  act  shall 
be  deemed  guilty  of  violating  the  local  option 
law,  and  shall  be  subject  to  trial  and  punish- 
ment according  to  the  provisions  of  the  same 
and  its  amendments."  See  Acts  1904,  p.  160, 
c.  76.  By  the  act  of  March  21,  1906,  the 
words  "at  the  place  of  manufacture"'  were 
added  after  the  words  "of  their  own  make." 
See  Acts  1906,  p.  363,  c.  87,  by  the  act  of 
March  19,  1908,  the  words  "to  a  wholesale 
dealer  or  a  licensed  retail  dealer"  were  add- 
ed after  the  words  "at  the  place  of  manufac- 
ture," so  that  the  section  in  its  present  form 
reads  as  follows:  "It  shall  be  unlawful  to 
sell  by  wholesale  any  spirituous,  vinous,  malt 
or  other  intoxicating  liquors,  regardless  of 
the  name  by  which  it  is  called,  except  manu- 
facturers selling  liquors  of  their  own  make, 
at  the  place  of  manufacture  to  a  wholesale 
dealer  or  a  licensed  retail  dealer  in  any  coun- 
ty, district,  precinct,  town  or  city  where  the 
sale  of  such  liquors  has  been  prohibited  by 
special  act  of  the  General  Assembly  or  by 
vote  of  the  people  under  the  local  option  act 
Any  person  violating  this  act  shall  be  deem- 
ed guilty  of  violating  the  local  option  law 
and  shall  l>e  subject  to  a  trial  and  punish- 
ment according  to  the  provisions  of  same  and 
its  amendments."  See  Acts  1908,  p.  56,  c.  15. 
As  Hill  was  not  a  wholesale  or  retail  dealer, 
Boggs  had  no  right  to  sell  the  wblslsy  to  him 
under  the  act  of  1908 ;  but  that  act  contained 
no  emergency  clause,  and  did  not  take  effect 
until  90  days  after  the  adjournment  of  the 
legislature.  See  Constitution,  |  65.  The  act 
was  approved  March  19, 1908,  and  was  there- 
fore not  in  force  when  the  transaction  in 
contest  took  place.  The  court  properly  so 
held.  The  instructions  given  the  Jury  were 
based  on  the  act  of  March  21,  1906.  The 
court,  in  substance,  told  the  Jury  that  the 
defendant  was  guilty,  unless  at  the  time  he 
made  the  sale  he  was  a  manufacturer  of 
whisky.  This  Instruction  under  the  proof 
that  he  bad  shut  down  his  distillery  some 
time  before,  and  was  not  then  manufactur- 
ing whisky.  Induced  the  verdict  The  evi- 
dence was  conclusive  that  the  whisky  was  of 
bis  own  make,  and  was  in  good  faith  sold  by 
him  by  the  wholesale  In  a  quantity  not  less 
than  five  gallons,  delivered  at  one  time,  and 
not  to  be  drunk  on  the  premises.  There  was 
nothing  indicating  an  evasion  of  the  local 
option  law.  The  whisky  was  sold  at  the  dis- 
tillery where  it  was  made.  The  fact  that  the 
distillery  was  not  then  in  operation  is  wholly 
immaterial.  The  purpose  of  the  statute  was 
to  give  manufacturers  the  right  to  dispose  of 
their  product  at  the  place  of  manufacture. 
To  limit  the  '-right  to  the  time  the  dlstiUery 
is  In  •peratlon  would  be  to  add  to  the  terms 
of  the  statute  and  to  defeat  the  purpose  for 
which  it  was  «iacted;  for  few,  if  any,  dis- 
tilleries run  throughout  the  year,  and  many 


plants  are  shut  down  when  the  product  on 
hand  unsold  is  as  large  in  amount  as  the 
operator  deems  he  can  safely  risk.  Under 
the  evidence  the  court  should  have  instructed 
the  Jury  peremptorily  to  find  the  defendant 
not  guilty. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


HINTON  V.  COMMONWEALTH. 
(Court  of  AppeaU  of  Kentucky.    Sept  23,  1900.) 

1.  Cbiminai,    Law    (J    1159*)  —  Appfal  — 
Weiout  of  Evidence. 

Where  the  evidence  justifies  submission  to 
the  jury,  a  judgment  of  conviction  will  not  be 
reversed  because  in  the  opinion  of  the  Court  of 
Appeals  a  preponderance  of  the  evidence  was 
in  favor  of  accused's  innocence. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent  Dig.  i  3076 ;   Dea  Dig.  I  1159.*] 

2.  WrruESSES  (§  48*)— Competency— Convic- 
tion OP  Crime— Construction  of  Statute. 

Under  Ky.  St.  1909,  {  1180  (Russell's  St.  J 
3714),  providing  that,  if  one  be  convicted  of  of- 
fenses described  in  preceding  sections  (includiiif; 
false  swearing),  be  shall  be  disqualified  from  be- 
ing a  witness  in  any  case,  a  person  on  trial  for 
murder  wbo  had  previously  been  convicted  of 
false  swearing  was  disqualified  from  testifying  in 
bis  own  behalf,  notwithstanding  Cr.  CJode  Prac. 
{.223,  subd.  1,  providing  that  in  criminal  prose- 
cutions accused  on  his  own  request  shall  be 
allowed  to  testify  in  his  own  behalf. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  (  114;    Dec.  Dig.  i  48.*] 

3.  Criminal  Law  (§  722V4*)— Trial— Miscon- 
duct or  Counsel. 

In  a  murder  trial,  where  the  state  had  pre- 
vented accused  from  testifying  in  his  own  lie- 
half  because  of  his  previous  conviction  of  false 
swearing,  and  his  counsel  In  argument  had  com- 
plained that  the  state  by  objecting  to  accnsed's 
testimony  was  keeping  some  of  the  evidence 
from  the  jury,  language  in  the  county  attor- 
ney's argument  that:  "We  are  not  responsible 
for  Wes  Hinton  [accused]  being  a  perjurer,  and 
being  thus  deprived  of  the  right  to  testify  In  his 
own  behalf.  We  are  sorry  for  him  and  sorry 
for  his  family,  but  it  is  a  matter  in  which  we 
are  not   to  blame" — was   not   improper. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  !  1675 ;  Dec  Dig.  i  722%.*] 

4.  Criminal  Law  (|  723*)— Tbiai^-Miscow- 
DUCT  or  Counsel. 

In  a  murder  case,  where  accnsed's  coan- 
sel  made  an  appeal  to  the  jury  not  to  convict 
his  client  and  send  him  to  the  penitentiaiy,  and 
thus  deprive  his  wife  and  little  girl  of  the  com- 
panionship of  the  husband  and  father,  it  was 
not  improper  for  the  county  attorney  in  bis  ar- 
gument to  state  that:  "We  do  not  think  he  is 
a  fit  associate  for  his  wife  and  sweet  little  girl." 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ont  Dig.  I  1676;  Dec.  Dig.  i  723.*] 

5.  (Tbiminal  Law  (|  715*)— Tbial— Aboumert 
OF  Counsel. 

In  a  murder  case,  it  appeared  that  shots 
had  been  exchanged  between  decedent  and  ac- 
cused, and  witnesses  had  testified  that  there 
was  a  difference  in  the  sound  of  the  two  pistols 
used.  The  defense  showed  that  the  pistol  which 
made  the  loudest  report  was  first  fired,  and  that 
decedent  had  the  pistol  of  largest  caliber.  Held, 
that  the  exhibiting  of  certain  pistol  cartridges 
ranging  in  calil>er  from  32  to  38  bv  the  county 
attorney  daring  his  argument  to  illustrate  his 
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routention  that,  though  accused  bad  the  smaller 

Sistol,  if  he  was  ruAng  a  lootr  cartridge  while 
ecedent  was  using  a  uiort  cartridge,  the  pistol 
of  smaller  caliber  would  make  a  louder  report 
than  the  larger  one,  was  not  prejudicial  to  ac- 
oosed,  though  the  cartridges  bad  not  been  used 
ID  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I/aw.  Cent  Dig.  |  1666;    Dec.  Dig.  |  715.*] 

Appeal  from  Circuit  Conrt,  Muhlenberg 
County. 

"To  be  ofBcially  reported." 

Wes  Hlnton  was  convicted  of  voluntary 
manBlaugbter  on  a  charge  of  murder,  and  he 
appeals.    Affirmed. 

Walker  WUklns  and  J.  L.  Rogers,  for  ai>- 
pellant  Jas.  Breathitt,  Atty.  Gen.,  and 
Tom  B.  McGregor,  Asst  Atty.  Gen.,  for  the 
Commonwealth. 

BARKER,  J.  The  appellant,  Wes  Hlnton, 
was  indicted  by  the  grand  Jury  of  Muhlen- 
berg county,  charged  with  the  willful  mur- 
der of  Roy  Greer.  The  petit  jury  which  tried 
the  case  found  him  guilty  of  voluntary  man- 
slaughter Included  In  the  Indictment,  and 
Hxed  bis  punishment  at  confinement  In  the 
l)enltentiary  for  the  term  of  five  years.  To 
reverse  the  Judgment  enforcing  this  verdict 
he  Is  here  on  appeal. 

The  appellant  and  Roy  Greer,  with  several 
others,  had  been  engaged  in  gambling  and 
drinking  Just  prior  to  the  tragedy  which  re- 
sulted In  the  death  of  Greer.  A  quarrel 
arose  between  appellant  and  Greer,  for  which 
no  satisfactory  reason  Is  given  In  the  evi- 
dence. Both  men  were  armed,  and  after 
some  words  opened  fire  upon  each  other,  with 
the  result  above  stated.  We  do  not  deem  it 
necessary  to  say  as  to  the  facts  more  than 
that  the  evidence  fully  Justified  the  submis- 
.slon  of  the  case  to  the  Jury,  and,  this  being 
true,  under  our  well-settled  rule,  we  will 
not  reverse  the  Judgment  because  In  our  opin- 
ion a  preponderance  of  the  evidence  was  in 
favor  of  the  Innocence  of  the  accused.  His 
i;nllt  or  innocence  being,  as  we  have  often 
said,  a  question  peculiarly  within  the  prov- 
ince of  the  Jury,  we  will  look  into  the  evi- 
dence only  to  ascertain  whether  or  not  there 
was  sufllclent  to  authorize  the  trial  court 
to  give  the  case  to  the  Jury  at  all.  The  ap- 
pellant does  not  complain  of  the  Instructions 
eiven  by  the  trial  Judge,  and,  indeed,  these 
seem  to  be  beyond  the  reach  of  adverse 
criticism. 

The  first  error  relied  on  for  reversal  Is  the 
refusal  of  the  court  to  allow  the  defendant 
to  testify  in  his  own  behalf.  When  the  de- 
fendant offered  himself  as  a  witness,  he  was 
asked  upon  the  voir  dire  examination  wheth- 
er be  had  not  been  convicted  and  sentenced 
In  this  state  for  the  crime  of  false  swearing, 
to  which  he  answered  in  the  affirmative. 
Thereupon  the  court  sustained  the  objection 
of  the  commonwealth  to  the  competency  of 
the  appellant  as  a  witness.     The  ruling  of 


the  court  was  based  upon  the  language  of 
secUon  1180,  Ky.  St.  (section  3714,  Russell's 
St),  which  is  as  follows :  "If  any  person  be 
convicted  of  either  of  the  offenses  described 
In  the  seven  preceding  sections  (one  of  these 
being  false  swearing),  he  shall  ever  after- 
ward be  disqualified  from  giving  evidence  in 
any  Judicial  proceeding,  or  from  being  a  wit- 
ness In  any  case  whatever."  The  appellant 
insists  that  the  first  subsection  of  section  223 
of  the  Criminal  Code  of  Practice  authorized 
him  to  testify  In  his  own  behalf,  notwith- 
standing the  provision  of  the  statute  above 
quoted.  Subsection  1  is  as  follows:  "That 
in  all  criminal  and  penal  prosecutions  now 
pending  or  hereafter  Instituted  in  any  of  the 
courts  of  this  commonwealth  the  defendant 
on  trial,  on  his  own  request,  shall  be  al- 
lowed to  testify  In  his  own  behalf,  but  his 
failure  to  do  so  shall  not  be  commented  upon, 
or  be  allowed  to  create  any  presumption 
against  him  or  her."  This  provision  of  the 
Code  was  enacted  for  the  general  purpose 
of  allowing  parties  charged  with  crime  to  tes- 
tify in  their  own  behalf;  such  persons,  before 
the  enactment  of  the  provision,  being  in- 
competent to  testify  against  the  common- 
wealth. But  it  does  not  follow  that  persons 
charged  with  crime  who  are  specifically  dis- 
qualified by  the  provisions  of  the  statute  are 
nevertheless  made  competent  by  the  provi- 
sion of  the  Code;  and  especially  Is  this  true 
when  we  bear  In  mind  that  the  statute  was 
enacted  subsequently  to  the  provision  of  the 
Code  relied  upon  by  appellant.  The  same 
process  of  reasoning.  If  applied  to  section  605 
of  the  Code  of  Civil  Practice,  would  render 
section  J180  of  the  Statutes  entirely  nugatory. 
Section  605  Is  as  follows:  "Subject  to  the 
exceptions  and  modifications  contained  in 
section  606,  every  person  is  competent  to  tes- 
tify for  himself  or  another,  unless  he  be 
found  by  the  court  Incapable  of  understand- 
ing the  facts  concerning  which  his  testimony 
is  offered."  Now,  here  Is  a  general  law 
which  in  language  is  quite  as  comprehensive 
as  that  of  the  Code  of  Criminal  Practice 
which  renders  every  person  (except  In  certain 
specified  cases  not  here  Involved)  competent 
to  testify  for  himself  or  another.  Prior  to 
the  enactment  of  tbls  section,  parties  in  in- 
terest were  Incompetent  to  testify  for  them- 
selves in  any  case,  and  it  was  the  object  of 
the  statute  simply  to  remove  this  general  in- 
competency. Section  1180,  Ky.  St.,  as  said 
before,  was  enacted  subsequently  to  the  Code 
provisions,  and  therefore  is  neither  repealed 
nor  modified  by  them.  The  language  of  tbe 
statute  Is  so  comprehensive  that  It  leaves  no 
room  for  doubt  that  It  was  intended  by  the 
Legislature  to  disqualify  all  persons  convict- 
ed of  any  of  tbe  various  branches  or  grades 
of  perjury  or  false  swearing  from  testifying. 
or  in  any  way  giving  evidence  In  any  Judicial 
investigation.  This  disqualification  is  a  part 
of  the  punishment  for  the  commission  of  the 
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offenae,  and  there  Is  no  good  reason  why  the 
Rourts  should  hesitate  to  enforce  it. 

Appellant  complains  that  the  county  attor- 
ney was  guilty  of  misconduct  in  the  closing 
argument  in  commenting  ui^bn  the  fact  that 
he  was  not  allowed  to  testify.  The  language 
complained  of  Is  as  follows:  "We  are  not  re- 
sponsible for  Wes  Hlnton  being  a  perjurer, 
and  being  deprived  of  the  right  to  testify 
In  his  own  behalf.  We  are  sorry  for  him 
and  sorry  for  bis  family,  but  it  Is  a  matter 
in  which  we  are  not  to  blame.  We  do  not 
think  he  is  a  fit  associate  for  his  wife  and 
sweet  little  girl."  The  county  attorney  filed 
his  own  affldarit,  admitting  the  use  of  the 
language  complained  of,  but  showing  that  It 
was  said  in  response  to  the  argument  of  de- 
fendant's counsel  that  the  state,  by  object- 
ing to  Hinton's  testifying,  was  keeping  some 
of  the  evidence  from  the  Jury ;  that  to  meet 
this  charge  he  used  the  language  complained 
of.  We  think  this  was  proper,  and,  indeed, 
do  not  see  how  the  commonwealth  could  have 
met  the  charge  made  by  counsel  for  defend- 
ant in  any  other  way.  The  affidavit  of  the 
county  attorney  also  shows  that  the  counsel 
for  defendant  made  an  appeal  to  the  Jury 
not  to  convict  his  client  and  send  him  to  the 
penitentiary,  and  thus  deprive  his  wife  and 
little  girl  of  the  companionship  of  the  hus- 
band and  father.  To  meet  this  plea  the  rep- 
resentative of  the  state  said:  "We  do  not 
think  he  is  a  fit  associate  for  bis  wife  and 
sweet  little  girl."  We  do  not  see  why,  under 
the  circumstances,  this  was  not  a  legitimate 
argument.  The  defendant  had  been  convicted 
of  perjury,  and  was  then  being  tried  for 
killing  a  human  being  in  a  quarrel  which 
originated  while  he  and  his  victim  were 
drinking  and  gambling. 

There  was  other  language  used  by  the  coun- 
ty attorney  which  is  complained  of,  but  the 
use  of  this  language  was  denied,  and  the  trial 
court  evidently  found  In  favor  of  the  com- 
monwealth upon  the  issue  thus  raised.  The 
language  Itself  was  of  a  similar  character  to 
that  already  set  forth,  and,  even  bad  It  been 
used,  was  Justified  by  the  facts.  The  coun- 
ty attorney  also  exhibited  during  his  argu- 
ment certain  pistol  cartridges  ranging  in  cal- 
iber from  32  to  38.  This  was  done  to  con- 
vince the  Jury  that  a  long  32-callber  cartridge 
would  make  as  loud  a  report  as  a  short  38- 
callber  cartridge ;  in  other  words,  that  a  long 
32-caliber  cartridge  had  as  much  powder  In 
it  as  a  short  38-caliber.  These  cartridges 
tiad  not  l>een  used  In  evidence,  but  we  are 
unable  to  see  that  the  defendant  was  unjust- 
ly injured  by  what  took  plac&  Some  of  the 
witnesses  had  testified  that  there  was  a  dif- 
ference in  the  sound  of  the  two  pistols  used, 
and  the  defense  showed  that  the  pistol  which 
made  the  loudest  report  was  fired  first,  and 
that  the  decedent  had  the  pistol  of  largest 
caliber.  The  county  attorney  was  undertak- 
ing to  show  that,  although  the  appellant  had 


the  smaller  pistol,  if  be  was  using  a  long 
cartridge,  while  the  decedent  was  using  a 
short  cartridge,  the  pistol  of  smaller  caliber 
would  make  a  louder  report  than  the  larger 
one.  Whether  there  was  anything  in  this  ar- 
gument or  not  we  do  not  undertake  to  say; 
but  the  exhibition  of  the  cartridges  added 
nothing  to  Its  value,  and  could  not  in  our 
opinion  have  been  prejudicial  to  the  interest 
of  the  defendant. 

Upon  the  whole  case,  we  are  satisfied  that 
the  defendant  had  a  fair  and  impartial  trial, 
and  has  no  Just  ground  of  complaint  of  the 
result 

Judgment  a£Srmed. 


E:rEBS  v.  BLATZ.t 
(Court  of  Appeals  of  Kentucky.    Sept.  22,  1909.)        i 

1.  Bnxs  ASD  Notes  (S  42*)— CEBTiriCAXEa  of 
Dkposit — Natube  of  Instbument. 

A  writing  issued  by  a  bank  certifying  that 
a  certain  person  has  deposited  a  sum  payable  to 
his  order  within  a  certain  time  on  the  return  of 
the  certificate  was,  in  effect,  a  promissory  note. 
[El  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  62 ;  Dec.  Dig.  |  42.*] 

2.  Bnxs  AWD  Notes  (§  280*)— LiABn-rriES  on 

TBASSrEB— LlABILITT  AS  AsSIONOB. 

One  who  placed  his  name  on  the  back  of  a 
certificate  of  deposit,  and  delivered  it  to  another, 
became  liable  thereon  as  assignor ;  nothing  fur- 
ther appearing. 

[Ekl.  Note.— For  othec»  cases,  see  Bills  and 
Notes,  Dec.  Dig.  t  aSOi*] 

3.  Patment  (I  39*)-^Appucatioi»— ELEcmojf. 

Defendant  wrote  his  name  on  the  back  of 
certificates  of  deposits  which  he  delivered  to 
plaintiff,  and  after  the  bank  failed  leaving  a 
part  of  them  unpaid,  and  plaintiff  was  advised 
that  defendant's  liability  on  the  certificates  was 
that  of  assignor,  the  parties  agreed  that  defend- 
ant waived  nis  right  to  require  plaintiff  to  first 
sue  the  bank  on  the  certificates  to  fix  defendant's 
liability  as  assignor,  and  that  plaintiff  should 
give  defendant  time  thereon,  and,  as  the  certifi- 
cates matured,  defendant  paid  them  and  there- 
after paid  annual  interest  on  certain  notes  ex- 
ecuted at  the  same  time,  without  claiming  that 
the  payments  applied  to  the  certificates  should 
have  been  applied  to  the  notes.  Held,  that  de- 
fendant should  have  denied  liability  on  the  cer- 
tificates as  assignor  when  he  knew  that  plaintiff 
Intended  to  hold  him  as  such,  and  had  applied 
the  payments  to  the  certificates,  and,  having  ac- 
quiesced for  14  years  in  such  application,  be 
could  not  then  claim  that  the  payments  were 
made  upon  the  notes,  and  not  npon  the  certifi- 
cates. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §$  104-114;   Dec.  Dig.  {  30.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  M.  A.  Blatz  against  Andrew 
Krebs.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Benjamin  F.  Washer,  for  appellant  O. 
A.  Wehle  and  L.  B.  Wehle,  for  appellee. 

HOBSON,  J.  In  the  year  1883  Andrew 
Krebs  and  M.  A.  Blatz  were  the  only  stock- 
holders of  the  Blats-Krebs  Stone  Company 
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which  had  a  paid  up  capital  stock  of  (80,000. 
About  the  middle  of  March  of  that  year, 
Krebs  proposed  to  Blatz  to  buy  him  out  The 
proposition  was  accepted.  The  amount  com- 
ing to  Blata  under  the  proposition  was  |51,- 
246.35.  Krebs  paid  $1,000  of  this  by  check 
and  delivered  to  Blatz  Interest-bearing  cer- 
tificates of  deposit,  which  he  held  against  the 
L«uiBTllle  Deposit  Bonk  amounting  to  $ltf,- 
22C.17;  also,  a  note  for  $1,000  on  Thornton 
and  Johnson.  He  wrote  bis  name  on  the 
back  of  the  note  and  on  the  back  of  the  cer- 
tlBcates  of  deposit,  and  delivered  them  to 
Blatz.  For  the  remainder  of  the  purchase 
money  he  executed  to  Blatz  three  notes  for 
$8,000  each  and  one  for  $5,027.93  which  were 
secured  by  mortgage  on  certain  real  estate. 
Numerous  payments  were  made  upon  these 
notes,  but,  a  considerable  sum  being  unpaid, 
Blatz  brought  this  suit  against  Krebs  on  Feb- 
ruary 24,  1908,  to  recover  Judgment  for  the 
balance  of  the  debt,  and  to  enforce  the  mort- 
gage. The  circuit  court  entered  a  judgment 
in  favor  of  Blatz,  and  Krebs  appeals. 

The  only  thing  practically  in  contest  on  the 
appeal  grows  out  of  the  certificates  of  de- 
posit in  the  Louisville  Deposit  Bank  assigned 
by  Krebs  to  Blatz.  Blatz  collected  about  one- 
half  of  the  certificates  from  the  bank,  but, 
before  the  others  matured,  the  bank  failed. 
After  Blatz  got  the  certificates  he  presented 
them  to  the  bank  and  demanded  payment 
The  bank  declined  to  pay  those  that  were  not 
due  unless  he  would  accept  the  amount  with- 
out Interest,  and  this  be  declined  to  do. 
When  the  bank  failed,  Blatz  consulted  coun- 
sel as  to  wtiat  he  should  do.  He  was  advised 
by  his  attorney  that  the  certificates  of  deposit 
were  simply  promissory  notes  on  which 
Krebs  was  liable  to  him  as  assignor,  and  that 
to  hold  Krebs  as  assignor  he  must  bring  suit 
against  the  bank,  and  get  a  Judgment  and 
return  of  no  property  against  It  promptly 
after  each  certificate  fell  due.  Thereupon  a 
meeting  was  held  between  him  and  Krebs 
and  their  respective  attorneys.  At  this  meet- 
ing Krebs  signed  a  writing  waiving  the  right 
to  require  Blatz  <o  sue  the  bank.  While 
there  is  some  contradiction  In  the  evidence 
as  to  what  took  place  at  this  meeting,  the 
weight  of  the  evidence  shows  that  Blatz 
then  said  that  be  did  not  wish  to  press  Krebs, 
and  would  give  him  time  if  necessary,  and 
that  Krebs  wished  time  to  be  given  him. 
As  the  certificates  fell  due,  Krebs  gave  Blatz 
a  check  for  the  amount  and  took  them  up. 
These  certificates  were  then  filed  by  him  as 
part  of  his  claim  against  the  Deposit  Bank, 
and  the  pro  rata  allowed  thereon  was  paid 
to  his  attorneys.  When  this  suit  was 
brought,  Krebs  insisted  that  Blatz  took  the 
deposit  certificates  as  cash,  that  the  rams 
which  he  had  thus  paid  Blatz  were  paid  up- 
on the  notes  in  suit,  and  he  sought  credit 
therefor.  The  chancellor  disallowed  this 
claim,  and  of  this  Krebs  complains. 


The  certificates  were  alike  except  in 
amount  One  of  them  read  as  follows: 
"Louisville,  Ky.,  Jan.  28,  1903.  This  is  to 
certify  that  Andrew  Krebs  has  deposited  In 
this  bank  $1,473.82  payable  to  bis  order  six 
months  after  date  on  the  return  of  the  cer- 
tificate, with  interest  at  the  rate  of  four 
per  cent,  per  annum,  interest  then  to  cease. 
[Signed]  J.  B.  Ohilgschlager,  Cashier."  Sim- 
ilar papers  have  often  been  held  by  this  court 
to  be  in  effect  promissory  notes.  Kalfus.v. 
Watts,  16  Ky.  197 ;  Harrow  v.  Dugan,  36  Ky. 
341;  Carson  v.  Lucas,  52  Ky.  213;  Kendall 
v.  Lewis,  10  Ky.  Law  Rep.  862 ;  Carnegie  v. 
BeattyviUe  Trustees,  13  Ky.  Law  Rep.  431. 
When  Krebs  placed  his  name  on  the  back  of 
the  paper  and  gave  it  to  Blatz,  nothing  else 
appearing,  he  became  liable  to  Blatz  as  the 
nsslgnpr;  and,  when  the  bank  failed,  and 
he  knew  that  Blatz  was  looking  to  him  as 
assignor,  it  was  incumbent  upon  him  to 
choose  what  course  he  would  follow.  If  he 
had  then  denied  liability  as  assignor,  Blatz 
In  a  suit  then  brought  might  have  been  able 
to  prove  many  facts  which  after  the  lapse 
of  14  years  he  Is  now  unable  to  show.  He 
then  acquiesced  In  Blatz's  claim  that  be  was 
liable  as  assignor.  He  got  time.  He  paid  the 
amounts  to  Blatz  as  called  for  in  the  certifi- 
cates, and,  after  making  these  payments,  he 
continued  to  pay  annual  Interest  on  the  notes 
without  claiming  that  these  credltEi  should 
have  been  applied  on  the  notes,  and  thus  re- 
duce the  annual  Interest  His  conduct  was 
such  as  to  leave  Blatz  to  understand  that 
this  money  was  paid  in  satisfaction  of  the 
deposit  certificates,  and  not  upon  the  notes. 
One  who  elects  to  follow  a  certain  course, 
and  thus  pays  money  which  he  knows  is  ap- 
plied in  a  certain  way,  will  not  be  allowed 
years  afterward  to  withdraw  the  election  he 
then  made,  and  insist  that  the  payment 
should  have  been  applied  to  another  debt  If 
he  was  not  satisfied  with  the  way  the  pay- 
ment was  applied,  he  should  have  complained 
at  the  time.  To  allow  him  to  complain  after 
14  years,  and  after  time  has  obscured  or  de- 
stroyed much  of  the  evidence  that  might  then 
have  been  produced,  would  be  to  allow  him  to 
mislead  Blatz  to  bis  prejudice,  and  to  Ignore 
the  equity  rule  that  be  who  is  silent  when  he 
ought  to  speak  will  not  be  allowed  to  speak 
thereafter  to  the  prejudice  of  him  whom  he 
has  thus  misled.  This  conclusion  makes  it 
unnecessary  for  us  to  pass  on  other  questions 
discussed. 

Judgment  affirmed. 


FRENCH  V.  BRANGER. 

(Court  of  Appeals  of  Kentucky,    ^ept  23, 1900.) 

1.  Advebse  Possession  n  70*)— Opebation. 

A  SOD,  after  purchasing  land  in  1882,  did 
not  deed  it  to  his  father,  but  immediately  placed 
him  in  possession  of  it,  and  he  remained  m  ad- 
verse and  continuous  possession  until  bis  death 
in  1897.     The  father  in  payment  of  the  land 
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(cave  the  son  a  note  held  against  him.  which 
amounted  to  substantially  as  much  as  the  land 
was  worth.  Held,  that  the  verbal  sale  and  the 
adverse  possession  rested  the  father  with  a  good 
possessory  title  at  his  death. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  f  70.*] 

2.  Estoppel  (J  90*)— Acceptance  of  Bene- 
fits. 

Where  one  of  the  heirs  consented  to  a  di- 
vision of  decedent's  land,  and  accepted  the  share 
allotted  to  him,  he  was  estopped  from  asserting 
title  to  or  interest  in  the  shares  allotted  to  the 
other  heirs. 

[BM.  Note.— For  other  cases,  see  E:stopi>el, 
Cent.  Dig.  §  249;   Dec.  Dig.  |  90.*] 

Appeal  from  Circuit  Court,  Hardin  County. 

"Not  to  be  officially  reported." 

Action  by  Gust.  Branger  against  Alexander 
French.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Jas.  Montgomery  and  S.  H.  Bush,  for  ap- 
pellant   R.  L.  Stith,  for  appellee. 

CARROLL,  3.  The  appellee  brought  this 
suit  to  quiet  bis  title  to  a  tract  of  laud  con- 
taining about  4  acres,  averring  that  the  ap- 
pellant, French,  was  wrongfully  asserting 
ownership  to  it.  The  appellant  In  an  answer 
and  counterclaim  denied  that  the  appellee 
was  the  owner  of  the  4  acres,  and  asserted 
title  to  it  in  himself,  and  also  asked  that  be 
be  adjudged  the  owner  of  an  undivided  one- 
seventh  interest  in  the  land  described  In  ap- 
pellee's* petition.  In  1882  the  appellant  pur- 
chased at  judicial  sale  a  tract  containing  40 
acres  that  adjoined  a  25-acre  tract  owned  by 
his  father,  Raymond  French.  One  of  the 
iiucstions  in  the  case  is  whether  or  not  the 
appellant  surrendered  this  40-acre  tract  of 
land  to  his  father;  and  the  other  one  is 
whether,  after  the  death  of  Raymond  French, 
the  land  be  owned  was  divided,  and  appel- 
lant placed  In  possession  of  that  portion  al- 
lotted to  blm. 

The  appellant,  after  purchasing  the  40 
acres,  did  not  convey  it  to  his  father  by  deed, 
but  the  weight  of  the  evidence  establishes 
that  immediately  after  his  purchase  he  placed 
his  father  in  possession  of  It,  and  that  he  re- 
mained in  the  adverse  and  continuous  pos- 
session of  it  until  bis  death  in  1897,  and  that 
appellant  received,  in  payment  of  the  land, 
from  his  father  a  note  his  father  held  against 
him  that  amounted  to  substantially  as  much 
as  the  land  was  worth.  We,  therefore,  con- 
clude that  the  verbal  sale,  and  the  adverse 
I)ossesslon  under  It,  was  sufficient  to  vest 
Raymond  French  with  a  good  possessory  title 
to  the  land  at  the  time  of  his  death.  As  It 
is  conceded  that  the  4  acres  in  controversy 
is  a  part  of  this  40-acre  tract,  the  appellant 
has  no  claim  to  It  under  or  by  virtue  of  his 
IHirchase  in  1882.  When  Raymond  French 
died,  appellant  as  one  of  his  children  became 
entitled  to  an  undivided  one-seventh  Interest 
in  the  land  of  whidi  he  was  possessed,  which 
"  1  embraced  the  40  acres  heretofore  meu- 
'1.     So  that  the  next  question  is,  was 


there  a  division  of  this  land  between  the 
heirs,  including  appellant,  and  in  this  divi- 
sion did  appellant  get  bis  share  of  the  land? 
Upon  this  point  the  evidence  is  to  the  effect 
that  soon  after  the  death  of  Raymond  French 
his  children,  including  the  appellant,  procur- 
ed the  services  of  a  surveyor  and  divided  tlie 
land  between  them.  In  this  division  appel- 
lant was  allotted  12%  acres,  which  be  aft- 
erwards mortgaged  or  conveyed,  and  the  oth- 
er heirs  were  allotted  their  portions.  Some 
of  the  heirs  received  conveyances  to  the  in- 
terests allotted  to  them,  and  others  did  not 
Among  those  who  did  not  receive  deeds  was 
C.  M.  French,  who  sold  his  Interest,  contain- 
ing some  25  acres,  to  John  Sweet,  who  after- 
wards conveyed  the  same  to  the  appellee. 
Branger.  The  conduct  of  appellant  Alex- 
ander French,  in  consenting  to  a  division  of 
the  land,  and  accepting  the  share  allotted  to 
him,  estops  blm  from  asserting  title  to  or  In- 
terest in  the  shares  allotted  to  the  other 
heirs.  As  the  appellee  owns  the  interest  set 
apart  to  O.  M.  French  in  the  division,  it  fol- 
lows from  what  we  have  said  that  the  court 
properly  adjudged  him  the  owner  of  It 
Wherefore  the  judgment  is  affirmed. 


NEW  YORK   LIFE  INS.  CO.  v.  VAN  ME- 
TER'S ADM'H. 

(Court  of  Appeals  of  Kentucky.     Sept  22, 
1909.) 

1.  Insurance  (J  307*)— Life  Poliot— Peemi- 
UMs— Loans. 

A  premium  note  provided  for  forfeiture  ex- 
cept as  to  the  right  to  the  surrender  value,  or 
paid-up  policy  which  might  l>e  provided  for  in 
the  policy  or  by  statute.  Held  that  the  policy 
having  provided  for  extended  insurance  as  one 
of  the  surrender  values,  the  nonpayment  of  the 
note  did  not  bar  insured's  right  to  extended  in- 
surance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  8  935;    Dec.  Dig.  (  SOT.*] 

2.  Insubance  (S  367*)  — Life  Polict— For- 
feiture—*  'Indebtboness.'  ' 

A  policy  provided  that  if  any  sul>sequent 
premium  was  not  paid,  and  the  policy  was  not 
surrendered,  the  insurance,  after  repayment  of 
any  "indebtedness,"  would  be  extended  withont 
request  or  demand  for  a  term  specified  in  an  ac- 
companying table.  A  premium  note  provided 
that  in  settlement  of  any  claim  or  benefit  nnder 
the  policy  l)efore  the  note  should  become  fully 
paid  the  amount  thereof  should  be  deducted  from 
the  amount  otherwise  payable  by  the  company. 
Held,  that  the  term  "indebtedness,"  as  used  in 
such  nonforfeiture  provision,  did  not  include 
premium  notes. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  367.* 

("or  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3528-3536.] 

3.  Insurance  (§  367*)— Life  Pomot— Nohfob- 
FEiTURE— Extended  Insurance. 

A  nonforfeiture  provision  in  a  policy  pro- 
vided that  if  any  subsequent  premium  was  not 
paid,  and  the  policy  was  not  surrendered,  the 
insurance  should  be  extended  without  request  or 
demand  therefor,  for  the  amount  of  its  face  dur- 
ing the  term  specified  in  the  attached  table, 
payable   only   if   the   insured   died    within    the 
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term,  and  that  at  the  end  of  which  time  if  the 
insured  was  liying  the  policy  shonld  terminate. 
Held  that,  on  insured's  failure  to  pay  a  subse- 
quent premium,  he  had  a  rested  right  to  extend- 
ed insurance,  without  demand  or  act  on  bis  part, 
in  accordance  with  the  table  for  a  term  speci- 
fied therein. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Dec  Dijf.  i  367.*] 

4.  ACCOBD   AND   Satistaction   ({   1*)  —  Bl«- 
KENTa. 

Under  the  rale  that  accord  and  satisfac- 
tion applies  only  in  cases  where  the  amount  due 
is  in  dispute  or  unliquidated,  the  acceptance  by 
insured  of  less  than  one-third  of  the  cash  value 
of  hia  policy  during  his  life,  both  the  cash  value 
and  extended  insurance  value  I>eing  fixed  by 
the  policy,  did  not  constitute  an  accord  and  sat- 
isfaction. 

[E3d.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent   Dig.   18   1-13;    Dec.  Dig. 

i     1*     J 

5.  COHFBOUISZ  AND   SmTLEMEHT  (J  8*)  —  CA- 

PACiTf  OF  Parties— Fbaud. 

Insured,  while  mentally  incapable  of  at- 
tmding  to  business,  was  falsely  notified  by  the 
insurance  company  that  he  had  failed  to  avail 
bimaelf  of  the  provisions  of  his  policy  for  non- 
forfeiture, and  that  it  was  no  longer  in  force, 
when,  in  fact,  be  was  entitled  to  extended  insur- 
ance, which  would  have  carried  the  policy  be- 
jTond  the  date  of  his  death.  The  letter  contain- 
ing such  information  inclosed  a  check  for  $10.- 
70,  stating  that  it  was  the  full  cash  surrender 
vaine  of  the  policy,  when,  in  fact,  the  surren- 
der value  was  more  than  twice  that  sum.  Held, 
that  insured's  acceptance  of  the-  check  did  not 
constitute  an  available  compromise  and  settle- 
ment. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  {§  17-31,  33;  Dec. 
Dig.  I  &•] 

Appeal  from  Circuit  Court,  Oreen  County. 

"To  be  officially  reported." 

Action  by  Pllson  Smith,  as  administrator 
of  Ross  M.  Van  Meter,  against  tbe  New  Tork 
Life  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Aiflrmed. 

James  H.  Mcintosh,  Wm.  Marshall  Bullitt, 
Wm.  W.  Gaunt,  and  Bullitt  &  Bullitt,  for  ap- 
pellant   Noggle  &  Graham,  for  appellee. 

CLAY,  O.  Plaintiff,  Pllson  Smith,  aa  ad- 
ministrator of  Ross  M.  Van  Meter,  Instituted 
this  action  against  defendant,  New  York  Life 
Insurance  Gpmpany,  to  recover  on  an  Insur- 
ance policy  for  $1,000.  Judgment  was  ren- 
dered In  favor  of  plaintiff,  subject  to  credit 
by  $10.70  and  Interest,  and  by  the  amount 
of  a  note  executed  by  insured,  and  defend- 
ant appeals. 

The  policy  was  Issued  on  October  6,  1808. 
The  annual  premium  thereon  was  $30.30,  pay- 
able on  the  6th  day  of  October  In  each  year 
thereafter.  Van  Meter  paid  the  annual  pre- 
mium for  the  years  1898,  1809,  and  1900. 
For  the  fourth  annual  premium  he  executed 
bis  note  to  appellant  due  In  12  months.  On 
this  note  he  paid  one  year's  interest  In  ad- 
vance. For  the  fifth  annual  premium  he  paid 
the  insurance  company  $8.4S  In  cash  and  ex- 
ecuted a  note  for  $21.85,  due  March  6,  1903. 
On  March  6.  1003,  be  paid  on  said  note  tbe 
sum  of  $10.33  and  executed  his  note  for  $12, 


due  In  three  montlis.  Said  note  was  not 
paid,  and  no  further  premiums  were  paid  on 
the  policy.  On  November  20,  1903,  the  com- 
pany wrote  the  following  letter  to  Van  Me- 
ter: 

"New  York,  November  20,  1903. 
"Ross  M.  Van  Meter,  M.  D.,  Greensburg, 
Ky. — ^Dear  Sir :  Default  having  been  made  lu 
the  payment  of  premium  and  interest  due  on 
October  6,  1902,  under  tbe  above  policy,  and 
default  having  also  been  made  In  availing 
yourself  of  tbe  provisions  of  the  policy  ap- 
plicable in  such  event,  tbe  policy  is  no  longer 
In  force,  and  has  been  closed  out  on  the  Com- 
pany's books  for  tbe  customary  cash  surren- 
der value  allowed  by  the  Company  under 
such  policies.  As  ^own  by  statement  below, 
tbe  balance  of  cash  surrender  value  Is  $10.- 
70,  for  which  we  band  you  enclosed  tbe  Com- 
pany's check  No.  62534  to  tbe  order  of  Ross 
M.  Van  Meter.  Yours  truly,  John  C.  McCall, 
Secretary. 

Cash  surrender  value $41.00 

Lien   note 30.30 

Interest   30.30 


Balance    $10.70 

Tbe  check  Inclosed  in  tbe  letter  was  as  fol- 
lows: "No.  52534.  New  York,  Nov.  20,  19OT. 
Tbe  New  York  Security  and  Trust  Company, 
46  Wall  St  Pay  to  the  order  of  Ross  M.  Van 
Meter,  Ten  ^Vioo  dollars.  In  full  settlement 
of  surrender  value  Policy  No.  893686.  $10- 
To/ijo  F.  H.  Sblpman,  Asst  Treasurer. 
Theo.  M.  Banta,  CaBhler." 

Van  Meter  retained  tbe  check  and  used  It 
to  pay  bis  hotel  'bill.  After  that  time  tbe 
company  wrote  blm  several  letters,  suggest- 
ing that  he  have  tlie  policy  reinstated. 

Tbe  policy  in  question  contains  the  follow- 
ing benefits  and  provisions : 

"1-  Loans — With  Interest  at  tbe  Rate  of  Five 
Per  Cent  Per  Annum. 

"Tbe  Company  will  make  advances  to  the 
Insured  as  loans  on  this  Policy  within  tbe 
month  of  grace  allowed  In  payment  of  pre- 
miums, on  application  to  the  Home  Office,  at 
tbe  third  or  any  subsequent  anniversary  of 
tbe  insurance,  within  the  Accumulation  peri- 
od, under  the  terms  of  tbe  Company's  loan 
agreement  then  In  use,  and  the  following  con- 
ditions : 

"First  That  premiums  have  been  paid  In 
full  to  tbe  time  when  the  loan  Is  made.  In- 
cluding the  premium  for  the  entire  Insurance 
year  tben  beginning. 

"Second.  That  tbe  amount  loaned  at  any 
time  shall  be  such  as  the  Insured  may  desire, 
not  be  exceed  the  sums  shown  In  tbe  table 
on  tbe  preceding  page.  Tbe  amount  of  any 
loan  shall  Include  any  previous  loan  then  un- 
paid. 

"Third.  That  this  policy  shall  be  duly  as- 
signed to  the  Company  as  collateral  security 
for  tbe  loan,  and  deposited  at  the  Home  Of- 
fice.    A  duplicate  of  the  Loan   Agreement, 
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wblcb  Is  also  a  receipt  for  tlie  policy,  will 
be  furnished  to  the  insured. 

"Fourth.  That  interest  In  advance  at  the 
rate  of  5  per  cent,  per  annum  shall  be  paid 
on  all  loans  from  the  date  of  the  loan  to  the 
next  anniversary  of  the  insurance,  and  an- 
nually in  advance  thereafter,  if  the  loans  are 
renewed,  until  they  are  paid  off. 

"Fifth.  That  the  loans  shall  be  made  for 
the  period  ending  upon  the  next  succeeding 
anniversary  of  the  insurance,  and  may  then 
be  renewed  simply  by  payment  of  the  Insur- 
ance premiums  falling  due  and  interest  in 
advance,  as  above.  Thus  the  loan  may  be 
renewed  from  year  to  year,  at  the  option  of 
the  Insured,  until  the  completion  of  the  Ac- 
cumulation period. 

"2.  Nonforfeiture. 

"This  policy  cannot  be  forfeited  after  it 
shall  have  been  in  force  three  full  years  as 
hereinafter  provided: 

"First  If  any  subsequent  premium  is  not 
duly  paid,  this  Policy  will  be  endorsed  for 
the  amount  of  paid-up  Insurance  payable  at 
the  death  of  the  insured,  specified  in  the 
table  on  the  preceding  page,  less  the  value 
of  any  Indebtedness  on  this  Policy,  provided 
demand  is  made  therefor  with  surrender  of 
this  Policy  within  six  months  after  such  non- 
payment ;   or, 

"Second.  If  any  subsequent  premium  Is  not 
duly  paid,  and  if  this  policy  is  not  surren- 
dered as  provided  In  the  preceding  clause,  the 
insurance  under  this  policy  will,  after  the  re- 
payment of  any  Indebtedness,  be  extended 
without  request  or  demand  therefor,  for  the 
amount  of  One  Thousand  Dollars,  during  the 
term  provided  In  the  table  on  the  preceding 
page,  payable  only  If  the  insured  dies  within 
said  term.  At  the  end  of  said  term,  if  the 
Insured  is  then  living,  this  Policy  shall  cease 
and  determine. 

"Third.  The  insurance  provided  for  in  the 
two  preceding  clauses  shall  be  based  upon 
completed  insurance  years  only,  and  shall  be 
subject  to  the  conditions  of  this  Policy,  but 
without  further  payment  of  premiums  and 
without  loans,  participation  in  surplus,  or 
premium-return." 

Then  follow  other  provisions,  which  it  will 
be  unnecessary  to  consider. 

The  table  referred  to  In  the  nonforfeiture 
provision  is  as  follows : 

"Table  of  Loans  and  of  Surrender  Values 
in  Pald-Up  Insurance,  or  Extended  In- 
surance.  Under   the  Conditions 
Specified  on  the  Next  Page. 


At  Bnd  of 

Loans 

Surrender  Values. 

Paid-up 
iDsuranc* 

Extended    Insurance 
for  $1,000  for  the 
Term  of 

trd  year 
4th  year 
kth  year 
«h  year 

141 
57 
75 
t2 

«150 
200 
ISO 
800 

4  yeara,  8  months, 
7  years,  6  months. 

10  years,  4  months. 

12  years,  7  months. 

The  premium  Hen  note  executed  by  dece- 
dent on  October  6,  1901,  for  $30.30,  is  as 
follows : 

"Premium  Lien  Note. 

"80.80.      Louisville,  Ky.,  October  6th,  1901. 

"Twelve  months  after  date  I  promise  to 
pay  to  the  order  of  the  New  York  Life  In- 
surance Company,  at  the  office  of  the  said 
company  In  the  city  of  New  Torlc,  the  sum 
of  thirty  and  30/100  dollars,  with  interest 
In  advance  at  the  rate  of  five  per  cent,  per 
annum  (for  value  received);  being  for  pre- 
mium due  Oct.  6,  1901,  on  policy  No.  893686 
Issued  by  said  Company  on  the  life  of  Roas 
M.  Van  Meter. 

"It  Is  understood  and  agreed: 

"1.  That  this  note  may  be  renewed,  If  the 
Interest  thereon  and  subsequent  premiums 
on  said  policy  are  duly  paid. 

"2.  That  unless  said  interest  and  premiums 
are  duly  paid,  said  policy  and  its  accumula- 
tions shall  Immediately  become  forfeited  and 
void,  except  as  to  the  right  to  a  surrender 
value  or  paid-up  policy,  which  may  be  pro- 
vided in  said  policy  or  by  the  statute. 

"3.  That  In  the  settlement  of  any  claim, 
or  any  benefit  under  said  policy,  before  this 
obligation  shall  have  been  fully  paid,  the 
amount  thereof  shall  be  deducted  from  the 
amount  otherwise  payable  by  said  Company. 

"Signature  of  the  person  for  whose  benefit 
the  insurance  is  effected :  Estate. 

"Signature  of  the  person  whose  life  Is 
Insured:  R.  M.  Van  Meter." 

The  blue  note  executed  by  Van  Meter  on 
March  6,  1903,  was  as  follows: 

"Pol.  893686.  March  «th,  1903. 

"Without  grace,  three  months  after  date 
I  promise  to  pay  to  the  order  of  the  New 

York  Life  Insurance  Company,  twelve 

dollars,  at  Bank  of  Commerce,  Louisville, 
Ky.,  value  received,  with  interest  at  the 
rate  of  6  per  cent  per  annum.  This  note 
is  given  in  part  payment  of  the  premium 
due  10/6/02  on  the  above  policy,  with  the 
understanding  that  all  claims  to  further  in- 
surance, and  all  benefits  whatever,  which 
full  payment  in  cash  of  said  premium  would 
have  secured,  shall  become  immediately  void 
and  be  forfeited  to  the  New  York  Life  In- 
surance Company  if  this  note  is  not  paid  at 
maturity,  except  as  otherwise  provided  in 
the  policy  itself. 

"$12.00  Name:  Ross  M.  Van  Meter. 

"Address:    Greensburg,  E^y." 

The  provisions  of  this  note  are  the  same 
as  those  contained  in  the  blue  note  for  121.85 
executed  October  6,  1902. 

It  is  the  contention  of  counsel  for  appel- 
lant (1)  that  the  acceptance  of  the  check  for 
$10.70  by  Dr.  Van  Meter  was  a  full  and 
complete  settlement  of  all  his  rights  under 
the  policy  of  Insurance;  (2)  that  Dr.  Van 
Meter  used  the  reserve  on  his  policy  for  the 
purpose  of   paying  premiums,  and,  having 
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applied  the  reserve  In  that  way,  he  conid 
not  afterwards  apply  It  to  the  purchase  of 
extended  Insarance ;  that  being  the  case,  this 
policy  was  not  In  force  at  the  time  of  his 
death.  We  will  first  discuss  the  second  prop- 
osition. 

In  the  case  of  Drury's  Adm'x  t.  New  York 
Life  Insurance  Co.,  115  Ky.  681,  74  S.  W. 
663,  25  Ky.  Law  Rep.  68,  61  L.  R.  A.  714,  103 
Am.  St.  Rep.  351,  the  policy  of  Insurance 
was  almost  Identical  with  the  policy  Involved 
In  this  action.  The  premium  note  executed 
by  Drury  was  identical  in  terms  with  the 
premium  note  executed  by  Dr.  Van  Meter. 
Drury  had  paid  three  annual  premiums  on 
his  policy.  He  then  executed  a  premium  note 
for  the  fourth  annual  premium.  He  failed 
to  pay  the  principal  or  Interest  on  the  note 
at  its  maturity,  and  also  failed  to  pay  any 
part  of  the  premium  of  $29.70  for  the  ensuing 
12  months.  In  that  case  it  was  the  conten- 
tion of  the  company  that  Drury  was  en- 
titled only  to  a  paid-up  policy;  that  by  the 
execution  of  the  premium  note  and  his  fail- 
ure to  pay  the  Interest  thereon  and  the  suc- 
ceeding premiums  he  had  forfeited  his  right 
to  extended  insurance.  In  discussing  this 
question  this  court  said:  "It  will  be  observed 
that  extended  Insurance  for  the  full  amount 
of  the  policy  is  one  of  the  surrender  values 
expressly  provided  for,  and  the  only  one 
which,  under  all  conditions.  Is  not  forfeit- 
able. Paid-up  insarance  Is  also  a  surrender 
value,  but,  to  enable  the  Insured  to  take  ad- 
vantage of  this  provision,  the  policy  requires 
that  the  insured  should  within  six  months 
after  failure  to  pay  a  premium  surrender 
his  policy  and  demand  paid-up  Insurance. 
If  the  contention  of  the  company  is  a  sound 
one,  the  effect  of  the  failure  of  the  Insured 
to  pay  the  interest  and  premium  note  at 
maturity  Is  to  exactly  reverse  these  condi- 
tions of  the  policy.  In  other  words.  It  for- 
feits automatically  the  provision  for  ex- 
tended Insurance,  and  revives  the  provision 
for  a  pald-np  policy,  which  had  been  forfeited 
by  the  assured's  failure  to  make  demand 
therefor  and  surrender  his  policy  within  six 
months.  The  law  does  not  favor  forfeitures, 
and  will  not  assume  ttiat  the  assured  intend- 
ed by  the  execution  of  the  note  of  July,  1900, 
to  forfeit  the  right  to  extended  Insurance, 
which  he  had  already  acquired  by  the  pay- 
ment of  three  annual  premiums  on  the  policy. 
The  only  reasonable  construction  which  can 
be  put  upon  the  language  of  the  policy  and 
note  Is  that,  on  the  forfeiture  of  the  policy 
by  the  nonpayment  of  interest,  assured  for- 
feited all  Tight  to  further  participate  In  ac- 
cumulations to  receive  dividends  to  be  re- 
Instated  after  the  lapse  of  the  policy,  etc.; 
but  did  not  surrender  his  right  to  extended 
Insurance  for  the  term  earned  by  the  pre- 
miums paid.  Nor  can  we  doubt  that.  If 
the  insured  had  made  a  demand  for  paid-up 
Insurance  at  the  time  of  his  defanit  in  the 
payment  of  the  premium  note  and  Interest, 


the  company  would  have  been  prompt  to 
claim  that  he  was  not  entitled  to  a  paid-up 
policy,  as  he  had  failed  at  the  proper  time 
to  make  demand  therefor,  but  only  to  such 
extended  Insurance  as  his  Interest  In  the  pol- 
icy would  purchase  after  the  payment  of  his 
Indebtedness  to  the  company." 

But  counsel  for  appellant  contend  that 
the  reserve  on  the  policy  was  used  for  the 
purpose  of  paying  premiums,  and  that  the 
Insured  was  entitled  to  extended  insurance 
only  after  the  payment  of  any  Indebtedness. 
Conceding  the  proposition  that  the  reserve 
could  not  be  used  for  paying  premiums  and 
then  for  the  purpose  of  purchasing  extended 
Insurance,  the  question  arises:  Was  the  re- 
serve on  the  policy  under  discussion  used  for 
the  purpose  of  paying  premiums?  Dr.  Van 
Meter  did  not  secure  a  loan  on  his  policy  and 
assign  the  policy  to  the  company.  If  he 
had,  he  would  have  paid  the  fourth  premium 
Instead  of  executing  his  note  therefor.  The 
reserve  was  sufficient,  after  the  payment  of 
three  premiums,  to  extend  the  policy  for  a 
period  of  four  years  and  eight  months;  and 
yet,  if  appellant's  position  be  correct,  It  was 
only  sufficient  to  purchase  extended  Insur- 
ance for  two  years  at  the  most.  But  It  Is 
insisted  that  extended  insurance  is  avaU- 
able  only  after  the  payment  of  any  indebtec'- 
ness  against  the  policy.  For  the  purpose  of 
determining  whether  the  indebtedness  refer- 
red to  covers  a  premium  note,  we  have  but 
to  consider  the  terms  of  the  note  Itself.  The 
second  provision  of  the  note  provides  for  a 
forfeiture  except  as  to  the  right  of  a  surren- 
der value  or  paid-up  policy,  which  may  be 
provided  In  said  policy  or  by  statute.  One 
of  the  surrender  values  referred  to  Is  ex- 
tended Insurance.  Therefore  the  note  was 
given  with  the  distinct  agreement  and  un- 
derstanding that  Its  nonpayment  did  not 
affect  the  Insured's  right  to  extended  Insur- 
ance. Futhermore,  the  third  provision  of  the 
note  provided  that,  in  the  settlement  of  any 
claim  or  any  benefit  under  the  policy  before 
the  note  should  become  fully  paid,  the 
amount  thereof  should  be  deducted  from  the 
amount  otherwise  payable  by  the  company. 
Thus  it  will  be  seen  that  the  term  "Indebt- 
edness," used  In  the  second  of  the  nonfor- 
feiture provisions,  was  not  Intended  to  cov- 
er premium  notes.  Of  course,  the  company 
might  have  provided  for  extended  Insurance 
after  the  payment  of  any  indebtedness,  in- 
cluding premium  notes,  loans  on  the  policy, 
etc.;  but  we  have  no  such  case  here.  The 
very  terms  of  the  note  itself  show  that  It 
was  to  be  deducted  from  the  amount  other- 
wise payable  by  the  company,  and  was  not 
considered  such  an  Indebtedness  as  would 
preclude  the  insured  from  obtaining  ex- 
tended Insurance.  Dr.  Van  Meter  had  a 
vested  right  to  extpnded  insurance  for  four 
years  and  eight  months.  The  reserve  on  his 
policy  was  not  used  for  paying  premiums. 
He  did  not  forfeit  his  right  to  extended 
Insurance  by  executing  premium  notes  which 
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were  not  paid.  We  therefore  conclude  that 
appellant's  contention  on  this  point  is  with- 
out merit. 

We  next  come  to  the  plea  of  accord  and 
satisfaction.  It  is  the  contention  of  api>el- 
lant  that  the  acceptance  of  the  check  for 
$10.70  and  the  appropriation  of  the  money 
by  Dr.  Van  Meter  to  his  own  use  present 
a  case  of  accord  and  satisfaction,  and  pre- 
clude his  administrator  from  recovering  on 
the  policy.  Appellee  defends  against  this 
plea  by  charging  that  Dr.  Van  Meter  was 
not  at  the  time  of  the  alleged  settlement  in 
fit  mental  condition  to  transact  business. 
Upon  this  point  the  proof  for  appellee  Is  to 
the  effect  that  for  several  days  prior  thereto 
and  at  the  time  of  the  acceptance  of  the 
check  Dr.  Van  Meter  had  been  on  a  pro- 
tracted spree,  and  that  his  mind  was  not 
In  a  condition  to  know  and  appreciate  his 
rights.  On  the  other  hand,  the  witnesses  for 
appellant  declare  that  his  mind  was  per- 
fectly clear,  and  that  he  was  capable  of  at- 
tending to  business.  In  this  connection  we 
may  say  that  a  simple  computation,  based 
upon  the  policy  itself  and  the  payments  made 
thereon,  shows,  first,  that  the  extended  in- 
surance value  of  the  policy  was  sufficient  to 
extend  the  policy  beyond  the  time  of  Dr. 
V&n  Meter's  death;  second,  that  the  cash 
value  of  the  policy  was  more  than  twice 
$10.70,  the  amount  claimed  by  appellant  to 
be  the  cash  value  and  sent  by  it  to  Dr.  Van 
Meter,  Furthermore,  the  policy  Itself  does 
not  provide  for  a  cash  settlement  Th.  only 
two  settlements  provided  for  by  the  policy 
are  paid-up  insurance  or  extended  insurance. 
Not  having  applied  for  paid-up  insurance 
within  six  months  after  the  default  in  the 
payment  of  premium.  Dr.  Van  Meter  was  by 
the  terms  of  the  policy  entitled,  without  de- 
mand or  request  therefor,  to  extended  In- 
surance in  accordance  with  clause  two  of 
the  nonforfeiture  provisions.  The  rule  in  re- 
gard to  accord  and  satisfaction  Is  that  it  is 
only  in  cases  where  the  amount  due  is  in 
dispute  or  unliquidated  that  the  acceptance 
of  a  less  sum  than  is  due  precludes  a  re- 
covery of  the  balance.  Cunningham  v.  Stand- 
ard Const  Co.  (Ky.)  119  S.  W.  765.  In  this 
case  there  was  nothing  in  dispute.  Both 
the  extended  insurance  value  and  the  cash 
value  of  the  policy  were  fixed.  The  appellant 
paid  Dr.  Van  Meter  only  a  little  over  one- 
third  of  the  cash  value  of  his  policy.  Cer- 
tainly the  acceptance  of  this  sum  did  not 
constitute  accord  and  satisfaction. 

But  it  may  be  contended  that  the  ac- 
ceptance of  the  check  was  at  least  an  elec- 
tion to  accept  a  cash  settlement,  and  that 
all  bis  administrator  is  now  entitled  to  is 
the  balance  of  the  cash  surrender  value  due 
at  the  time  of  the  alleged  settlement.  There 
might  be  some  merit  in  this  contention  if 
it  appeared  that  the  insured,  with  full  knowl- 
edge of   his  rights,   elected   to   settle   on   a 


cash  basis.  In  nearly  every  case  all  the 
facts  with  reference  to  the  value  of  an  in- 
surance policy  are  peculiarly  within  tb«> 
knowledge  of  the  company.  The  company 
should  therefore  deal  with  its  policy  holders 
in  perfect  good  faith.  In  this  Instance  the 
company  did  not  notify  Dr.  Van  Meter  tbat 
the  value  of  the  policy  in  extended  Insur- 
ance was  so  much,  while  Its  cash  value  was 
so  much.  On  the  other  hand,  it  simply  no- 
tified him  tbat  be  had  failed  to  avail  himself 
of  the  provisions  of  his  policy,  and  It  was 
therefore  no  longer  in  force  and  had  been 
closed  out  on  the  books  of  the  company.  Ac- 
companying the  letter  was  the  check  for 
$10.70,  staUng  that  it  was  in  full  of  the  cash 
surrender  value  of  the  policy.  As  a  matter 
of  fact  Dr.  Van  Meter  did  not  fall  to  avail 
himself  of  the  provisions  of  the  policy. 
At  the  time  of  the  alleged  settlement  he  was 
entitled,  without  demand  or  request  therefor, 
to  extended  insurance  which  would  have  car- 
ried the  policy  beyond  the  day  of  bis  death. 
Here,  then,  the  company,  whether  knowingly 
or  by  mistake,  actually  misled  the  insured 
as  to  his  rights  under  the  policy;  and  that, 
too,  at  a  time  when  be  in  the  opinion  of  many 
witnesses  was  Incapable  of  attending  to  busi- 
ness. We  therefore  conclude  that  a  settle- 
ment made  under  such  circumstances  should 
not  be  upheld  in  whole  or  In  part 
Judgment  affirmed. 


NUNN  et  al.  v.  PAGE. 
(Court  of  Appeals  of  Kentucky.    Oct  7,  1909.) 

1.  Homestead    (g    103*)  —  LiABiUTiEa    En- 

FOBCEABLE  AOAINBT  HOMTSTEAD— JODQMENT 

roB  Attobney's  Fees  and  Costs. 

Under  Ky.  St.  1909,  g  900  (Russell's  St.  g 
2687),  providing  that  in  actions  for  divorce  the 
husband  shall  pay  the  costs  of  each  party,  a 
judgment  against  a  husband  for  attorney's  fees 
and  costs  in  a  suit  for  divorce  brought  by  the 
wife,  and  subsequently  dismissed,  cannot  subject 
to  its  satisfaction  the  homestead  of  the  husband 
exempt  under  section  1702  (Russell's  St.  g  4061), 
against  any  debt  except  mortgages,  purchase- 
money  liens,  etc. 

[Eid.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  H  157,  158;   Dec.  Dig.  g  103.»] 

2.  Homestead  (g  101*)— Liabilities  Enfobce- 
ABLE  Against  Homestead— Alimont. 

Ky.  St.  1909,  g  1702  (Rnssell's  St  g  4661). 
exempting  the  homestead  from  the  payment  of 
any  debt  except  one  created  by  mortgage,  pur- 
chase-money lien,  etc.,  must  be  construed  to 
permit  the  wife  as  between  herself  and  husband, 
when  abandoned  by  the  husband,  to  share  in  the 
enjoyment  of  the  homestead,  and  this  can  only 
be  done  by  setting  apart  for  her  use  a  portion 
of  it  for  maintenance,  or  divesting  him  of  title 
to  so  much  of  it  as  is  necessary  to  satisfy  a  de- 
cree for  alimony. 

[Ed.  Note.— For  other  cases,  see  Homestead. 
Cent. Dig.  g  161;   Dec.  Dig.  I  101.*] 

Appeal  from  Circuit  Court  Barren  County. 
"To  be  officially  reported." 
Action  by  B.  H.  Page  against  W.  J.  Nunn 
and  another.     From  a  Judgment  for  plaln- 
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Tiff,  defendants  appeal.    Reversed,  with  di- 
rections. 

I'orter  &  Sandldge  and  Allen  Sandige,  for 
appellants.  Balrd,  Richardson  &  Summers, 
for  appellee. 

CARROLL,  J.  An  action  for  divorce  and 
alimony  instituted  by  the  wife  of  appellant 
VV.  J.  Munn  against  him  was  dismissed  by 
her  after  an  answer  had  been  filed  and  a 
number  of  depositions  taken.  When  the 
action  was  dismissed,  an  order  was  made 
allowing  her  attorneys  a  fee  for  services, 
and  a  Judgment'  was  entered  against  W.  J. 
Nnnn  In  favor  of  the  attorneys  for  the 
amount  of  their  fee  and  In  favor  ot  the  of- 
ficers of  the  court  for  the  amount  of  their 
costs,  and  an  execution  awarded.  The  ex- 
ecution was  levied  upon  a  tract  of  land 
owned  by  Nunn,  which  was  sold  to  satisfy 
the  executlMi,  and  purchased  by  the  appel- 
lee Page,  and  thereupon  Page  instituted  pro- 
ceedings under  the  statute  to  recover  pos- 
session of  the  land  purchased  by  him.  To 
this  proceeding  Nunn  and  his  wife,  who  had 
resumed  their  marital  relations  when  the 
suit  was  dismissed,  filed  a  response  setting 
up  that,  when  the  execution  was  issued  and 
the  land  sold  under  it  and  at  all  times  since, 
they  were  occupying  the  land,  which  was 
worth  less  than  (1,000,  as  a  homestead,  and 
they  asked  that  it  be  adjudged  exempt  from 
seizure  and  sale  under  the  execution.  The 
lower  court  In  its  Judgment  found  as  a  mat- 
ter of  fact  that  Nunn  had  never  abandoned 
or  lost  bis  homestead  right  in  the  land 
sought  to  be  subjected,  but  ruled  that  he 
could  not  claim  or  hold  the  land  under  the 
exemption  laws  as  against  the  Judgment  for 
attorneys'  fees  and  costs  in  the  suit  of  his 
wife  against  him  for  divorce. 

Accepting  as  correct  the  finding  of  the 
lower  court  that  Nunn  was  a  bona  fide 
housekeeper  with  a  family  residing  upon 
the  land,  and  would  be  entitled  to  it  as  a 
homestead  against  any  other  debt  created  or 
contracted  at  the  time  the  Judgment  was  en- 
tered or  when  the  action  for  divorce  was 
instituted.  It  only  remains  to  determine 
whether  or  not  his  right  to  a  homestead  is 
available  against  the  character  of  Judgment 
Tinder  consideration  in  this  proceeding.  Sec- 
tion 90O  of  the  Kentucky  Statutes  (Russell's 
.St.  f  2687)  provides  that:  "In  actions  for 
alimony  and  divorce,  the  husband  shall  pay 
the  costs  of  each  party,  unless  it  shall  be 
made  to  appear  in  the  action  the  wife  is  in 
fault  and  has  ample  estate  to  pay  the  same." 
And  it  has  been  held  by  this  court  that  an 
attorney's  fee  for  the  wife  is  a  proper  item 
of  cost  under  this  section,  and  that  the  al- 
lowance must  be  made  In  the  divorce  suit, 
and,  further,  that  the  court  has  power  to 
compel  the  payment  of  the  costs  and  attor- 
ney's fee  allowed  by  execution,  rule,  or  at- 
ra'cbment,  and,  also,  that  the  fact  that  the 
parties  become  reconciled  before  a  trial  and 


the  action  brought  by  the  wife  Is  dismissed 
does  not  release  the  husband  from  liability 
for  the  fee  of  the  wife's  attorney.  Williams 
V.  Monroe,  18  B.  Mon.  614;  Powell  v.  Lil- 
ly, 68  S.  W.  123,  24  Ky.  Law  Rep,  193; 
Steele  v.  Steele,  119  Ky.  466,  84  S.  W.  516; 
Ballard  v.  Caperton,  2  Mete.  412;  Evans  v. 
Stewart,  38  S.  W.  697,  18  Ky.  Law  Rep.  941. 
But  In  our  opinion  neither  the  statute  nor 
the  cases  construing  it  authorize  the  sub- 
jection of  the  homestead  of  the  husband  to 
the  payment  of  the  attorney's  fee  and  costs. 
It  is,  however,  insisted  by  counsel  that  these 
charges  stand  on  the  same  footing  as  ali- 
mony and  maintenance,  and  that,  as  the 
homestead  may  be  subjected  to  the  pay- 
ment of  maintenance  and  alimony,  so  it  may 
be  to  attorney's  fees  and  costs  Incurred  by 
the  wife  in  securing  alimony  and  mainte- 
nance. It  may  be  conceded,  although  that 
question  Is  not  presented  by  this  record,  that 
where  the  wife  is  awarded  maintenance 
pending  a  divorce  salt,  or  alimony  upon  its 
termination,  that  the  land  of  the  husband 
as  between  these  two  alone  can  be  subject- 
ed to  the  payment  of  it,  although  claimed 
as  a  homestead.  The  exception  In  favor  of 
a  claim  of  this  nature  may  be  put  upon  the 
ground  that  the  wife  is  entitled  to  an  In- 
terest in  the  homestead  as  it  is  partially  at 
least  set  apart  as  exempt  for  her  use  and  ben- 
efit as  a  member  of  the  family;  and  so,  when 
the  husband  has  compelled  her  to  abandon 
his  home,  and  by  his  wrongful  act  deprived 
her  of  the  enjoyment  of  It,  he  should  not  be 
allowed  to  hold  the  whole  of  it  as  against 
her  claim  for  maintenance  or  alimony.  In 
this  connection,  however.  It  is  well  to  no- 
tice that  although  in  Tyler  v.  Tyler,  99  Ky. 
31,  34  S.  W.  898,  the  court  held  that  under 
a  Judgment  for  alimony  the  husband  might 
be  divested  of  his  fee-simple  title  to  real 
estate  by  a  sale  under  execution,  yet  this 
cannot  be  done  where  It  is  sought  only  to 
recover  maintenance,  as  section  2123  of  the 
Kentucky  Statutes  (Russell's  St  {  73)  pro- 
vides in  part  that,  although  the  court  may 
make  orders  for  the  maintenance  of  the  wife 
and  child,  "no  such  order  for  maintenance 
of  children  or  allotment  In  favor  of  the  wife 
shall  divest  either  party  of  the  fee  simple 
title  to  real  estate." 

But  there  Is  a  wide  distinction  between 
court  costs  and  attorney's  fees  and  mainte- 
nance or  alimony.  The  attorney's  fees  and 
costs  are  allowed  by  the  statute  as  a  claim 
against  the  husband  in  favor  of  the  attor- 
ney and  oflScers  rendering  the  service  to 
the  wife.  They  are  not  different  from  any 
other  claim  that  might  be  presented  against 
the  husband,  nor  is  a  Judgment  rendered  for 
them  of  higher  dignity  than  a  Judgment  ren- 
dered for  any  other  debt;  and  there  does 
not  appear  to  be  any  good  reason  why  the 
husband  should  not  be  allowed  a  homestead 
against  these  demands.  The  homestead  is 
I  allowed  to  an  actual  bona  fide  housekeeper 
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wltb  a  family,  and  by  the  terms  of  the 
Kentucky  Statutes,  {  1702  (Russell's  St.  I 
4661),  It  cannot  be  subjected  to  the  payment 
of  any  debt  except  one  created  by  a  mort- 
gage or  purchase-money  Hen,  or  growing  out 
of  a  liability  existing  prior  to  the  purchase 
of  the  land,  or  the  erection  of  Improvements 
thereon.  It  will  thus  be  seen  that  the  stat- 
ute Is  broad  enough  to  save  the  homestead 
even  as  agiilnst  maintenance  or  alimony  ad- 
Judged  the  wife.  But,  to  enable  the  wife 
to  participate  In  the  homestead,  we  think 
the  statute  should  be  so  Construed  as  to 
permit  her  when  abandoned  to  share  in  the 
enjoyment  of  it,  and  this  can  only  be  done 
by  setting  apart  for  her  use  a  portion  of 
It  for  maintenance,  or  divesting  him  of  title 
to  so  much  of  It  as  may  be  necessary  to 
satisfy  the  alimony  awarded.  Whether  or 
not  the  court  would  subject  the  whole  of  the 
homestead  or  any  part  of  It  to  the  satisfac- 
tion of  a  Judgment  In  favor  of  the  wife  for 
alimony  or  maintenance.  If  the  rights  of 
children  were  Involved,  we  need  not  express 
any  opinion.  It  is  sufficient  for  the  pur- 
poses of  the  question  before  us  to  say  that 
as  between  husband  and  wife  alone  the 
husband  will  not  be  permitted  to  abandon 
his  wife  or  refuse  to  contribute  to  her  sup- 
port, and  then  hold  as  against  her  claim  for 
.  maintenance  or  alimony  land  under  the  pre- 
tense that  he  Is  entitled  to  It  as  a  home- 
stead. But  we  are  not  disposed  to  so  en- 
large by  Judicial  construction  the  exceptions 
contained  In  the  homestead  statute  as  to 
subject  the  homestead  to  the  satisfaction  of 
a  Judgment  rendered  for  attorney's  fees  and 
costs. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  proceed  In  conformity  with 
this  opinion. 


WOODBINE  CHILDREN'S  CLOTHING  CO. 
V.  S.  GOLDNAMER  &  SON. 

(Court  of  Appeals  of  Kentucky.     Sept.  28, 
1909.) 

1.  Sales  (§  201*)— Passing  Trnx— Delivery 
TO  Carbieb. 

Where  goods  are  ordered  and  shipped  by  a 
common  carrier  selected  by  the  buyer,  or  where 
by  the  course  of  trade  delivery  to  a  common 
carrier  is  intended  to  pass  title,  the  property 
passes  as  soon  as  the  goods  are  put  In  the  car- 
rier's possession. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  635;   Dec.  Dig.  i  201.*] 

2.  Sales  (8  161*)— Pabsiwo  Titlb— Selectiok 
OF  Carrier. 

Where  a  buyer  of  clothing  directed  it  to 
be  delivered  for  the  spring  trade  and  be  ship- 
ped over  a  certain  railroad,  a  delivery  by  the 
seller  to  a  different  railroad  for  transportation 
did  not  constitute  a  delivery  to  the  buyer,  though 
the  carrier  named  had  no  connection  with  the 
point  of  shipment,  the  seller  not  having  notified 
the  buyer  and  given  him  an  opportunity  to  se- 
lect another  carrier. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  877-880:  Dec.  Dig.  i  161.*] 


Appeal  from  Circuit  Court,  Hardin 
County. 

"To  be  officially  reported." 

Action  by  the  Woodbine  Children's  Clothing 
Company  against  S.  Goldnamer  &  Son. 
Judgment  for  defendants  on  a  counterclaim, 
and  plaintiff  appeals.    Affirmed. 

L.  A.  Faurest,  for  appellant  H.  L.  Jamea 
and  R.  L.  Stlth,  for  appellees. 

NUNN,  O.  J.  Appellant  In  the  month  of 
October,  1907,  was  engaged  in  manufactur- 
ing children's  clothing  In  Woodbine,  N.  J.  -^ 
and  on  the  same  date  appellees  were  engaged 
as  merchants  in  the  city  of  Ellzabethtown,. 
Ky.  On  the  28d  of  that  month  appellant's 
agent  solicited  appellees  to  make  an  order 
for  some  clothing  from  appellant,  which  they 
did,  the  order  amounting  to  $253.  The  order 
was  made  to  supply  the  spring  trade  of  IOCS, 
and  it  was  stated  therein  that  the  goods 
should  be  delivered  to  appellees  on  or  abont 
April  1,  1908.  It  was  directed  by  appellees, 
and  so  stated  in  the  order,  that  the  goods 
were  to  be  shipped  by  appellant  to  appellees 
over  the  Merchants'  Dispatch  in  care  of  the 
Louisville  &  Nashville  Railroad.  About  the 
middle  of  March,  1908,  appellant  shipped  by 
the  West  Jersey  &  Seashore  Railroad  $218^ 
worth  of  the  goods  ordered  by  appellees,  but 
they  did  not  arrive  In  Ellzabethtown  until 
about  the  last  of  May,  which  was  the  close 
of  the  season  for  the  sale  of  such  goods,  and 
appellees  refused  to  receive  them.  This  ao 
tlon  was  instituted  to  recover  of  appeUees 
the  $218  for  the  goods  so  shipped.  Appellees 
defended  upon  the  ground  that  they  did  not 
owe  the  bill  or  any  part  of  It ;  that  the  goods 
were  not  shipped  In  accordance  with  their 
order  which  was  accepted  the  previous  Oc- 
tober by  appellant;  that  the  goods  were 
shipped  by  the  West  Jersey  &  Seashore 
Railroad  Instead  of  the  Merchants'  Dispatch 
In  care  of  the  Louisville  &  Nashville  Rail- 
road. They  also  made  their  answer  a  coun- 
terclaim, and  asked  damages  of  appellant 
on  account  of  Its  failure  to  deliver  the  goods 
according  to  contract  The  testimony  was 
heard,  and  the  court  Instructed  the  Jury  to 
find  against  appellant  on  its  claim  of  $218. 
and  properly  Instruct'ed  them  as  to  appellees' 
counterclaim.  The  Jury  found  against  ap- 
pellant on  its  claim,  and  found  for  appellees 
$50  in  damages. 

Appellant  contends  that,  when  It  delivered 
the  goods  to  the  West  Jersey  &  Seashore- 
Railroad  In  Woodbine,  it  amounted  to  a  de- 
livery to  appellees,  and  that  they  took  the 
risk  of  the  goods  being  delivered  to  them  la 
Ellzabethtown,  and,  If  they  sufFered  dama- 
ges by  reason  of  the  loss  of  the  goods  or  on 
account  of  the  failure  to  deliver  the  goods 
according  to  contract,  the  carrier  was  re- 
sponsible to  them  for  the  damages.  The  au- 
thorities are  conflicting,  but  the  weight  there- 
of seems  to  be  that  where  goods  of  a  cer- 
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tain  character  are  ordered,  and  the  buyer 
directs  that  they  be  sent  by  a  common  car- 
rier, or  where,  by  course  of  trade,  delivery 
to  a  common  carrier  to  be  sent  to  the  buyer 
is  the  evident  intent,  in  such  cases  the  prop- 
erty passes  as  soon  as  the  goods  are  put  In 
the  carrier's  possession.  But,  if  the  pur- 
chaser designates  a  particular  carrier  to 
which  the  goods  should  be  delivered  tor 
shipment  and  the  seller  falls  to  deliver  the 
goods  to  such  carrier  and  selects  some  oth- 
er,  or  If  It  appears  that  it  was  not  the  in- 
tention of  the  parties  at  the  time  of  the  sale 
that  a  delivery  of  the  goods  to  the  carrier 
by  the  seller  was  to  be  considered  a  delivery 
of  the  goods  to  the  purchaser,  then  the  rule 
does  not  apply.  If  delivery  is  made  by  the 
seller  to  a  carrier  designated  by  the  buyer. 
It  Is  a  delivery  to  the  buyer,  and  he  takes 
the  risk  of  the  delay  and  loss.  24  Am.  & 
Eng.  Ency.  of  Law,  1071 ;  Commonwealth  v. 
Bnssell,  11  Ky.  Law  Rep.  676;  James  v. 
Commonwealth.  102  Ky.  lOS,  42  S.  W.  1107, 
19  Ky.  Law  Bep.  1046;  Macgruder  v.  Gage, 
33  Md.  844,  3  Am.  Rep.  177.  In  the  case  at 
bar  appellant  agreed,  as  directed  by  appel- 
lees, to  ship  the  goods  by  the  Merchants'  Dis- 
patch In  care  of  the  Louisville  &  Iffashville 
Ballroad,  and  it  violated  this  agreement 
when  It  shipped  the  goods  over  the  West 
Jersey  &  Seashore  Railroad.  It  undertook 
to  excuse  itself  in  this  by  showing  that  the 
Merchants'  Dispatch  had  no  connection  with 
Woodbine,  N.  J.,  claiming,  therefore,  that  It 
had  a  right  to  ship  by  any  carrier  of  its  se- 
lection. This  would  be  true  if  It  had  noti- 
fied appellees  of  this  fact  before  the  ship- 
ment, thereby  giving  them  an  opportunity  to 
select  a  carrier  other  than  the  Merchants' 
Dispatch,  if  they  desired  to  do  so,  and.  In 
the  event  they  failed  to  make  their  selection, 
appellant  would  have  been  authorized  to 
have  shipped  the  goods  as  it  did.  Appel- 
lant had  plenty  of  time  to  have  given  this 
notice,  for  it  knew  in  October  the  route  over 
which  at^)ellees  had  directed  these  goods 
shipped,  and  it  did  not  ship  the  goods  until 
March  19,  1908.  Therefore  we  are  of  the 
opinion  that  the  court  committed  no  error  In 
directing  the  Jury  to  find  against  appellant 
on  its  claim. 

There  was  evidence  introduced  authoriz- 
ing the  verdict  of  $%  for  appellees  on  their 
counterclaim. 

For  these  reasons,  the  Judgment  of  the 
lower  court  la  affirmed. 


OILLUM   V. 


COMMONWEAI/TH. 

Sept.  80, 


(Court  of  Appeals  of  Kentucky, 
1909.) 

L  HoHiciDB  (I  810*)— CurnwG  with  Intent 

TO  KrLl>-lNCLTJD«D  OFFENSES— SUBMISSION. 

Defendant  was  indicted  for  maliciously  cut- 
ting and  wounding  with  intent  to  kill,  prohibit- 
ed by  Ky.  St.  1909,  {  1166  (Russell'i  St.  {  3184), 


Rrovlding  that  the  penalty  for  such  offense  shall 
9  imprisonment  In  the  penitentiary  for  not  leas 
than  one  nor  more  than  five  years.  Section  1242 
(Russell's  St  I  3185)  defines  the  offense  of 
cutting  and  wounding  m  sudden  heat  or  passion, 
and  fixes  the  penalty  at  a  fine  of  not  less  than 
$50,  nor  more  than  $500,  and  confinement  in 
the  county  jail  for  not  less  than  six  months  nor 
more  than  one  year,  or  both,  in  the  discretion 
of  the  jury.  Held,  that  the  offense  defined  by 
section  1242  was  a  degree  of  that  defined  by  sec- 
tion 1166,  and  hence  the  court  properly  sub- 
mitted it  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  f  310.*] 

2.  HoiaciDE  (I  313*)— Vkbdict— Cebtaintt. 

Ky.  St  1909,  (  1166  (Russell's  St.  |  3184), 
defines  malicious  cutting  and  wounding  with  in- 
tent to  kill,  and  prescribes  a  penalty  of  im- 
prisonment in  the  penitentiary  for  not  less  than 
one  nor  more  than  five  years.  Section  1242 
(Russell's  St  I  3183)  defines  the  offense  of  cut- 
ting and  wounding  In  sudden  heat  or  passion, 
and  fixes  the  penalty  at  a  fine  of  not  less  than 
$50,  nor  more  than  $500,  or  confinement  in  the 
county  jail.  Beld  tnat,  under  Cr.  Code  Prac. 
{  257,  subaec.  2,  declaring  that  a  general  verdict 
on  a  plea  of  not  guilty  is  "guilty"  or  "not 
guilty,"  and,  if  guilty,  fixing  the  offense  and  the 
punishment  in  cases  in  which  the  juiy  is  re- 
quired to  fix  the  punishment,  a  verdict,  "we 
the  jury,  find  defendant  guilty  and  fix  his  pun- 
ishment at  confinement  for  2  years  in  the  peni- 
tentiary," was  not  void  for  uncertainty,  but 
aufllciently  indicated  that  accused  was  convict- 
ed of  the  offense  denounced  by  section  1166. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  671-676 ;    Dec.  Dig.  8  313.*] 

3.  Cbiuinal  Law  (|  894*)  —  Vkbdict  —  C!eb- 
taintt  —  Cobbection  —  Objections  — 
Waives. 

Where  a  verdict  is  not  sufficiently  specif- 
ic, it  is  the  duty  of  accused  to  move  to  have  it 
reformed  before  the  jury  is  discharged,  a  fail- 
ure to  do  which  will  be  deemed  a  waiver  of 
formal  defects  therein. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2116 ;   Dec  Dig.  i  894.*] 

4.  Cbiuinai.  Law  (|  1163*)  —  Appeal  —  Re- 
view-Verdict— Infobmalitt. 

Where  accused  failed  to  move  for  the  ref- 
ormation of  an  alleged  defective  verdict  before 
the  jury  were  discharged,  prejudice  to  his  sub- 
stantial rights  must  affirmatively  appear,  in  or- 
der to  justify  a  reversal  of  a  conviction  on  that 
ground. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  {  1163.*] 

8.  Cbiminal  Law  (|  1122*)— Appeal— Recobd 
—Included  OrrENSES— Failubb  to  Chaboe 
— Pbejudice. 

Where,  in  a  prosecution  for  maliciously  cut- 
ting and  wounding  with  intent  to  kill,  the  ap- 
peal record  did  not  contain  a  bill  of  the  evi- 
dence, an  objection  that  the  court  erred  In  fail- 
ing to  charge  the  law  of  assault  and  battery  as 
an  included  offense  would  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  g  2942 ;    Dec.  Dig.  (  1122.*] 

Appeal  from  Circuit  Court,  Whitley  County. 

"Not  to  be  officially  reported." 

Mat.  Olllum  was  convicted  of  maliciously 
cutting  and  wounding  with  intent  to  kill, 
and  he  appeals.    Affirmed. 

Tye  &  Slier,  for  appellant.  James  Breath- 
itt, Atty.  Gen.,  and  Tom  B.  McGregor,  Asst 
Atty.  Gen.,  for  the  Commonwealth. 
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O'REAR,  J.  Appellant  was  Indicted  and 
tried,  charged  witli  malicious  cutting  and 
wounding  witli  Intent  to  kill.  Section  1106, 
Ky.  St.  (Russell's  St.  i  3184).  The  penalty 
created  by  the  statute  is  confinement  in  the 
penitentiary  not  less  than  one  nor  more  tlian 
flTe  years.  Another  statute  (section  1242 
Ky.  St  [Russell's  St  |  3185])  defines  the  of- 
fense of  cutting  and  wounding  in  sudden 
heat  or  passion.  The  i)enalty  fixed  by  that 
statute  is  a  flue  not  less  than  $50,  nor  more 
than  1500,  or  confinement  in  the  county  Jail 
not  less  than  six  months,  and  not  more  than 
one  year,  or  both,  in  the  discretion  of  the 
Jury.  The  circuit  court  instructed  the  Jury 
under  each  of  the  statutes  above  named. 
That  was  proper,  as  the  offense  defined  by 
section  1242  is  a  degree  of  that  defined  by 
section  1166.  The  Jury  returned  this  ver- 
dict: "We,  the  Jury,  do  agree  and  find  the 
defendant  guilty  and  fix  his  punishment'  at 
confinement  for  two  years  in  the  peniten- 
tiary." Appellant's  contention  on  this  ap- 
peal is  that,  as  the  Jury  failed  to  say  in 
the  verdict  which  offense  the  detendaut  was 
guilty  of,  there  was  a  mistrial.  It  is  re- 
quired by  section  257  (sut>section  2)  Cr.  Code 
Prac,  that  "a  general  verdict  upon  a  plea 
of  "not  guilty'  is  'guilty,'  or  'not  guilty'; 
or  if  'guilty,'  fixing  the  offense  and  the 
punishment  in  cases  In  which  the  Jury  is 
required  to  fix  the  punishment.  Now  the 
contention  here  is  that  the  Jury  did  not  fix 
tiie  offense,  or  the  degree  of  the  offense,  of 
which  the  accused  was  found  guilty,  and 
that  they  may  have  applied  the  wrong  penal- 
ty for  the  offense  that  the  defendant  did 
commit,  and  which  the  Jury  found  him  guilty 
of. 

This  precise  question  arose  in  Hays  v. 
Commonwealth,  reported  in  14  S.  W.  833, 
12  Ky.  Law  Rep.  611.  Hays  had  been  con- 
victed under  an  Indictment  charging  murder, 
a  degree  of  which  is  manslaughter.  The  ver- 
dict read:  "We,  the  following  Jury,  find  the 
defendant  guilty,  and  fix  his  pimishment  at 
five  years  in  the  penitentiary."  Speaking  of 
that  form  of  verdict  and  its  sufficiency,  the 
court  said:  "Certainty  Is  highly  important 
to  a  proper  administration  of  the  criminal 
law,  but  It  should  not  go  so  far  as  to  sacri- 
fice substance  to  form.  Under  our  law  one 
indicted  for  murder  may  be  convicted  of 
manslaughter.  The  Jury  were  told  If  tbey 
found  the  accused  guilty  of  murder,  they 
must  fix  his  punishment  at  death,  or  con- 
finement in  the  penitentiary  for  life,  but, 
if  guilty  of  manslaughter,  at  not  less  than 
2  nor  more  than  21  years  in  the  penitentiary. 
It  Is  therefore  absolutely  certain  from  the 
verdict  that  the  Jury  intended  to,  and  did, 
find  the  accused  guilty  of  manslaughter. 
While  properly  the  verdict  should  have  said 
so,  yet  it  substantially  does  by  the  verdict 
adopted."  If  a  verdict  is  not  as  specific  as 
desired,  the  correct  practice  is  to  then  and 


there,  before  the  Jury  is  discharged,  have 
them  reform  it  Allowing  the  Jury  to  be  dis- 
charged without  objection,  and  without  mo- 
tion to  have  them  correct  or  extend  their 
verdict  will  be  deemed  a  waiver  of  formal 
defects  in  it  And  it  must  then  afllrmative- 
ly  appear  that  the  substantial  rights  of  the 
accused  have  been  prejudiced  by  the  lu- 
formality.  The  presumption  will  not  be  in- 
dulged that  his  rights  were  prejudiced. 

Another  complaint  was  that  tlie  trial  court 
did  not  instruct  the  Jury  as  to  the  law  of  as- 
sault and  battery,  which  is  also  a  degree  of 
the  main  offense  charged.  There  is  not  a 
bill  of  evidence  in  the  record.  We  cannot 
assume  that  the  facts  disclosed  warranted 
any  instructions  save  those  given. 

There  is  no  prejudicial  error  on  the  face 
of  the  record.    The  Judgment  is  affirmed. 


CORYDON  DBPOSIT  BANK  v.  McCLDRE 
et  aL 

(Court  of  Appeals  of  Kentucky.     Sept  29, 
1909.) 

Biixs  AND  Notes  (§  430*)— Payimht  bt  Be- 
NBWAi,  NoTjt— Effect  of  Invalimtt. 

A  payee  of  a  note  executed  by  the  maker 
and  a  surety  accepted  in  good  faitn  a  renewal 
note  executed  by  the  maker  and  a  third  person 
as  surety,  and  delivered  to  the  maker  the  orig- 
inal  note.  It  was  subsequently  determined  that 
the  third  person  was  not  liable  on  the  renew- 
al note.  Held,  that  the  payee  could  sue  the 
maker  and  the  surety  on  the  original  note. 

[E!d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1251-1256 ;  Dec.  Dig.  | 
430.*] 

Appeal  from  Circuit  Court,  Henderson 
County. 

"Not  to  be  officially  reported." 

Action  by  the  Corydon  Deposit  Bank 
against  H.  D.  McClure  and  another.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Reversed,  with  directions. 

See  110  S.  W.  856,  83  Ky.  Law  Rep.  679. 

yance  &  Heilbonner,  for  appellant  Thos. 
B.  Ward,  for  appellees. 

CARROLL,  J.  In  August,  1902,  the  ap- 
pellees H.  D.  McCiure  and  G.  W.  Cook,  as 
his  surety,  executed  to  the  appellant  bank 
their  promissory  note  for  |225,  due  four 
months  after  date.  In  April,  1903,  the  bank 
accepted  a  new  note  from  H.  D.  McClure. 
with  Mary  H.  McClure  as  surety,  for  |1.- 
116.76.  This  note  embraced  sevoel  notes 
that  H.  D.  McClure  owed  the  bank  as  prin- 
cipal, including  the  note  for  |22&,  upon  which 
Cook  was  surety.  When  the  note  for  $1,- 
115.75  was  accepted  by  the  bank,  it  deliver- 
ed to  McClure  the  |225  note.  In  September. 
1903,  Mrs.  Mary  McClure  died,  and  in  a 
suit  to  settle  her  estate  the  bank  filed  its 
note  for  $1,115.75.  The  vaUdity  of  this  note 
as  a  charge  against  her  estate  was  contest- 
ed, and  it  was  finally  adjudged  that  her  es- 
tate was  not  liable  upon  the  ground  that 
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ber  name  was  signed  to  the  note  by  H.  D. 
McClure  without  legal  authority.  McClure's 
Kxr  y.  Corydon  Deposit  Bank,  IOC  S.  W. 
I  ITT.  32  Ky.  Law  Hep.  772.  A  short  while 
after  thia  judgment  was  entered,  the  bank 
Vroagbt  this  action  against  H.  D.  MeCIure 
and  U.  W.  Cook,  the  former  being  insolTont, 
to  recover  from  them  the  amount  of  the 
Dote,  $225.  This  action  was  based  upon 
;he  ground  that  the  bank  in  good  faith  ac- 
cepted tbe  $1,115.75  note,  believing  that' 
Mary  MoClure  was  bound  as  an  obligor 
•hereon:  and,  as  it  developed  that  she  was 
not  liable.  It  had  the  right  to  recover  from 
the  payees  of  the  notes  embraced  in  the  $1,- 
il5.75  note  the  amounts  respectively  due 
^y  them. 

The  question  presented  in  this  case  was 
V«fore  this  court  In  Corydon  Deposit  Bank 
V.  McClnre,  110  S.  W.  856,  33  Ky.  Law  Rep. 
•m9.  In  that  case  it  appears  that  one  of 
the  notes  embraced  in  the  $1,115.75  note  was 
a  note  for  $440  executed  by  H.  D.  McClure 
with  Mary  McClure  as  his  surety;  and  soon 
after  the  judgment  was  rendered  releasing 
tbe  estate  of  Mary  McClure  from  the  pay- 
ment of  the  $1,115.75  note  the  bank  insti- 
tuted an  action  against  her  estate  to  re- 
cover $440,  the  amount  due  upon  the  note 
theretofore  executed  by  her,  and  against 
which  no  defense  could  have  been  Inter- 
!«>sed  by  her.  In  considering  that  case, 
this  court  in  the  opinion  supra  stated  fully 
the  facts,  and,  after  reviewing  the  author- 
ities, held  that  her  estate  was  liable  for 

mo. 

We  are  miable  to  distinguish  this  case 
from  that,  and  therefore  the  judgment  of 
the  lower  court  must  l>e  reversed,  with  di- 
rections to  enter  a  Judgment  In  favor  of  the 
!iank  against  McClure  and  Cook  for  the 
amount  due  on  tbe  note  for  $225. 


fCMBERLAND  TELEPHONB  &  TBLB- 

ORAPH  CO.  V.  MAXBERRY. 
'Coart  of  Appeals  of  Kentucky.    Oct.  1,  1909.) 

1.  PUEADTRO     (8    418*)— FAILUKE    TO    DELIVBB 
Dr»TH  MESSAOS— CoMPUklNT— SUFTlCirNCY. 

Where,  in  an  action  against  a  telephone 
company  for  failing  to  deliver  to  plaintiff  a 
iiwaiage  announcing  his  sister's  death,  and  call- 
ing him  to  the  phone  for  the  purpose  of  notify- 
«>S  him  of  the  time  of  the  bunal,  defendant  did 
not  stand  on  a  demurrer,  bnt  Joined  issue  on 
the  facts  alleged  in  the  petition,  the  petition 
wu  not  defective  for  falling  to  charge  that 
plalDtlir,  on  receiving  the  message,  woold  have 
come  to  tbe  phone,  and  that  he  or  the  sender 
woald  have  paid  the  costs  of  the  message. 

(Bd.   Note.— For   other  cases,    see    Piesding. 
'rat.  Dig,  H  1403-1406;    Dec.  Dig.  {  418. •] 

2.  Chahpkbtt   ahd   Maintknahcs   (i  4*>— 

CORTBACTS.  .    ._^ 

Ky.  St.  1909,  i  209  (Russell's  St.  i  1776), 
IiroTides  that  all  contracts  made  in  consideration 
of  arrvices  to  be  rendered  In  the  prosecution,  or 
in  aid  of  the  proseeation,  of  any  suit,  by  any  per- 


son not  a  party  on  record  in  snch  salt,  whereby 
the  thing  sued  for,  or  any  part  thereof,  is  to  be 
received  by  snch  person  for  his  services  or  as- 
sistance, shall  be  void.  Section  216  (Russell's 
St.  i  1783)  provides  that  neither  party  to  such 
contract  shall  have  any  right  of  action  thereon. 
Held,  that  the  statute  only  renders  void  the 
champertous  agreement,  and  not  the  cause  of  ac- 
tion, and  hence  that  plaintiff  agreed  with  one 
not  his  attorney  to  divide  tbe  proceeds  of  any 
Judgment  against  defendant  did  not  deprive 
plaintiff  of  his  cause  of  action. 

[Eid.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Dec.  Dig.  (  4.*] 

3.  Telkokafhs  and  Tklkphonbs  (I  87*)— 
Delivebt  of  Messages— Betord  Obdimaby 
LiuiTS— Cabe  Req vised. 

That  a  telegraph  or  telephone  company  ac- 
cepts a  message  for  delivery  beyond  its  ordi- 
nary delivery  limits,  and  exacts  a  fee  in  ad- 
vance, does  not  impose  on  tbe  company  any 
greater  diligence  than  is  required  in  the  case  of 

5  message  directed  to  one  within  the  delivery 
limits;  the  company's  full  duty  being  perform- 
ed when  it  uses  all  reasonable  diligence  or  ordi- 
nary care  to  deliver  the  message  within  a  rea- 
sonable time. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  (  29;  Dec.  Dig.  ( 
37.*] 

4.  Teleobaphs  and  Telephones  ((  74*)— 
Delivebt  of  Message— Cabe  Rbquibed  of 
Company— Instbuctionb—Fobu. 

In  an  action  against  a  telephone  company 
for  failing  to  deliver  a  message,  form  of  instruc- 
tion as  to  care  required  of  defendant  prescribed. 
[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  77;  Dec  Dig.  i 
74.*] 

6.  Tblegbaphs  and  Telephones  (I  74*)— De- 
livebt OF  Message— Duty  of  Company— 
In  STBuenoN  8— FoBM. 

In  an  action  against  a  telephone  company 
for  failing  to  deliver  a  message,  form  of  instruc- 
tion as  to  duty  of  defendant  to  deliver  the  mes- 
sage under  the  contract  prescribed. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  S  77 ;  Dec  Dig.  < 
74.*] 

6.  Teleobaphs  and  Telephones  (|  74*)— 
Failubb   to    Dbliveb    Death    Message— 

DaKAOES— INBTBUCTIONS— FOBM. 

In  an  action  against  a  telephone  company 
for  failing  to  deliver  a  death  message,  form  of 
instruction  as  to  damages  prescribed. 

(Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  8  77;  Dec.  Dig.  8 
74.*] 

Appeal  from  Circuit  Court,  Carlisle  rvtnn- 
ty. 

"To  be  officially  reported." 

Action  by  J.  M.  Maxberry  against  the 
Cumberland  Telephone  &  Telegraph  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reyersed  and  cause  remanded 
for  new  trial. 

John  E.  Kane,  for  appellant     8hell>oume 

6  Smith,  for  appellee. 

CLAY,  C.  Appellee,  J.  M.  Maxberry,  in- 
stituted this  action  in  tbe  Carlisle  circuit 
court  against  appellant,  Cumberland  Tele- 
phone &  Telegraph  Company,  to  recover 
damages  for  tbe  failure  of  tbe  latter  to  de- 
liver to  him  a  message  announcing  the  death 
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of  bis  sister,  and  calling  him  to  the  phone 
for  the  purpose  of  notifying  him  of  the  time 
of  the  burial.  Maxberry  claims  that  he  was 
thereby  deprlred  of  the  opportunity  of  view- 
ing bis  sister's  remains  and  attending  her 
funeral.  He  asked  damages  in  the  sum  of 
^1,000.  Upon  the  trial  of  the  case  the  jury 
returned  a  verdict  In  bis  favor  for  the  sum 
of  $250.  From  the  Judgment  based  thereon 
the  Cumberland  Telephone  &  Telegraph  Com- 
pany appeals. 

The  facts  are  as  follows:  J.  M.  Maxberry, 
who  formerly  lived  in  Ballard  county,  Ey., 
with  his  brothers  and  sisters,  went  to  Muhl- 
enberg county  several  years  ago,  and  located 
about  five  miles  from  the  little  town  of 
Bolton,  where  he  resided  at  the  time  his 
cause  ot  action  arose.  Maxberry  had  an  in- 
valid sister,  who  resided  with  her  brother- 
in-law,  N.  T.  Denton,  in  Carlisle  county,  Ky. 
Some  time  In  March,  1906,  he  visited  this 
sister,  who,  at  the  time  was  in  a  very  low 
state  of  health.  Before  leaving  for  his  home 
In  Muhlenberg  county  he  arranged  with  Den- 
ton to  telephone  him  at  once  In  the  event  of 
the  serious  illness  or  death  of  bis  sister.  On 
the  evening  of  the  7th  of  June,  1908,  his 
sister,  who,  at  that  time  was  at  a  health  re- 
sort in  Illinois,  was  taken  suddenly  ill,  and 
died  on  the  morning  of  the  8th  of  June, 
about  8  o'clock.  N.  T.  Denton  got  into  com- 
munication with  appellant's  operator  in  Bol- 
ton, and  told  her  that  Maxberry's  sister  was 
dead,  and  he  wanted  Maxberry  to  come  to 
the  phone.  According  to  the  testimony  for 
appellee,  the  operator  agreed,  on  behalf  of 
the  company,  to  deliver  the  message  to  ap- 
pellee and  call  him  to  the  pbone  if  Denton 
would  pay  the  cost  of  delivery,  amounting 
to  ll.SO.  Maxberry  was  at  bis  home  on  the 
8th  day  of  June,  and  the  message  was  not 
delivered  to  him  for  several  days.  If  be 
bad  received  the  message  he  would,  and 
could,  have  reached  the  place  of  the  funeral 
In  time  to  view  his  sister's  remains  and  at- 
tend her  funeral.  The  sender  of  the  message 
was  Informed  that  Maxberry  was  on  his 
way  to  the  pbone.  The  evidence  for  appel- 
lant is  to  the  efFect  that  the  operator  did  not 
know  where  appellee  lived.  Denton  asked  that 
the  operator  inquire  of  the  people  around 
there.  This  was  done,  and  the  operator  In- 
formed Denton  that  appellee  was  in  the  tie 
woods  at  a  point  about  three  miles  from  Bol- 
ton. There  was  a  liveryman  in  the  town,  who 
agreed  to  go  to  the  tie  woods  for  the  sum  of 
$1.50.  When  this  sum  was  paid  by  the  send- 
er of  the  message  the  operator  procured  the 
liveryman  to  take  the  message.  The  livery- 
man did  not  agree  to  go  anywhere  else  ex- 
cept to  the  tie  woods.  He  went  to  the  tie 
woods,  and  spent  about  an  hour  and  a  half 
there  looking  for  appellee,  bnt  could  not  find 
bim.  He  then  delivered  the  message  to  a 
man  who  worked  in  the  tie  woods,  who  sub- 
sequently Informed  appellee's  son  that  his 
father's  sister  was  dead,  and  that  his  father 
was  wanted  at  the  phone.    The  evidence  also 


shows  that  this  boy  was  crippled  in  one  of 
his  feet,  and  unable  to  reach  his  father's 
house,  which  was  some  three  miles  away. 

It  is  first  Insisted  that  the  petition  Is  fa- 
tally defective  because  It  does  not  charge 
that  appellee  upon  receiving  the  message 
would  have  come  to  the  phone,  and  that  the 
sender  or  appellee  would  have  paid  the  costs 
of  the  message.  In  the  first  place,  appellant 
did  not  stand  on  the  demurrer,  but  joined 
Issue  on  the  facts  alleged  in  the  petition. 
Moreover,  we  regard  this  objection  as  highly 
technical,  for  the  reason  that  the  evident 
purpose  of  the  sender  of  the  message  was  to 
acquaint  appellee  with  his  sister's  death. 

During  the  progress  of  the  case  it  de- 
veloped that  appellee  and  N.  T.  Denton  had 
agreed  to  divide  the  proceeds  of  any  Judg- 
ment that  might  be  obtained  against  appel- 
lant. It  is  insisted  by  appellant  that  this 
agreement  was  void,  and  deprived  appellee 
of  bis  right  of  action  against  it  It  is  true 
the  contract  so  made  Is  void  under  section 
209,  Ky.  St.  (Russell's  St.  §  1776).  Nei- 
ther party  had  any  right  of  action  predicated 
upon  the  contract  so  made.  By  the  terma 
of  the  statute  the  champertous  agreement 
Itself  is  rendered  null  and  void— not  the 
cause  of  action,  which  was  the  subject  of 
the  champertous  agreement.  This  question 
was  ttefore  this  court  in  the  case  of  Wehm- 
hoff,  etc.,  T.  Rutherford,  98  Ky.  91,  32  S. 
W.  288,  17  Ky.  Law  Rep.  669.  There  the 
court  said:  "Under  section  2,  c.  11,  Gen.  St. 
(section  209,  Ky.  St.),  all  contracts  made 
in  consideration  of  services  to  be  rendered  In 
the  prosecution,  or  in  aid  of  the  prosecu- 
tion, in  or  out  of  court,  of  any  suit,  where- 
by the  thing  sued  for  or  in  controversy  is 
to  be  received  by  such  person  for  bis  serv- 
ices or  assistance,  shall  be  null  and  void. 
Section  8,  c.  11,  Gen.  St  (section  216,  Ky. 
St),  provides  that  neither  party  to  any 
contract  made  in  violation  of  the  provisions 
of  this  chapter  shall  have  any  right  of  ac- 
tion or  suit  thereon.'  This  does  not  mean 
that  when  a  party  has  a  cause  of  action  ex- 
isting at  the  time  he  makes  the  champertous 
contract,  be  shall  forfeit  his  right  to  recover 
thereon,  but  that  neither  be  nor  the  cham- 
pertor  shall  have  any  right  of  action  or  suit 
on  the  contract  made  in  violation  of  the  stat- 
ute for  the  prosecution  of  the  cause  of  ac- 
tion then  existing.  In  other  words,  the  stat- 
ute does  not  cause  the  creditor  who  entei's 
into  a  champertous  contract  to  forfeit  to 
his  debtor  the  debt  which  was  the  subject 
of  the  champertous  agreement.  The  statute 
does  not  declare  the  cause  of  action  which  was 
the  subject  of  the  champertous  agreement 
null  and  void,  but  declares  the  champertous 
agreement  null  and  void.  A  champertous 
contract  (other  than  one  relating  to  real  es- 
tate) for  the  prosecution  of  a  cause  of  ac- 
tion is  no  defense,  and  the  champerty  can 
only  be  set  up  by  a  party  thereto  when  the 
champertous  agreement  Is  sought  to  be  en- 
forced.    Bumea  y.    Scott   117    D.   S.   588, 
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6  Sup.  Ct.  865,  29  L.  Ed.  991;  Robison  y. 
Beall,  26  Ga.  27;  Small  v.  C,  R.  I.  &  P.  R. 
Co.,  55  Iowa,  682,  8  N.  W.  437;  Pennsyl- 
Fanla  Co.  T.  Lombardo,  49  Ohio  St.  1,  29  N. 
E.  5T3,  14  L.  R.  A.  785.  However,  sbould 
a  creditor  transfer  his  cause  of  action  to  an 
attorney,  or  other  person,  under  an  agree- 
ment that  tbe  suit  should  be  prosecuted  In 
the  name  of  tbe  attorney,  or  such  other  per- 
son, and  for  thus  prosecuting  the  suit  tbe 
attorney  or  such  person  was  to  bare  a  part 
thereof  for  such  services,  then  It  would  be 
aTallable  as  a  defense,  because  It  would  be 
an  action  the  direct  effect  of  which  would 
be  the  enforcement  of  the  champertous 
agreement."  We,  therefore,  conclude  that 
the  agreement  l>etween  appellee  and  Denton 
presented  no  defense  to  tbls  action. 

It  Is  next  insisted  that  the  trial  court 
erred  In  its  instructions  to  the  Jury.  The 
Instructions  are  as  follows:  "The  court  In- 
structs the  Jury  that  If  they  believe  from  the 
evidence  that  defendant  company  contracted 
and  agreed  with  N.  T.  Denton  that  It  would 
deliver  to  plaintiCT,  J.  M.  Maxberry,  a  mes- 
sage bearing  the  news  of  the  death  of 
plaintiffs  sister,  and  you  believe  that  the 
agents  or  servants  of  defendant  company 
failed  to  use  extraordinary  diligence  to  de- 
liver same  within  an  usual  and  ordinary  time 
after  receiving  same,  and  you  believe  from 
the  evidence  tbat  plaintiff  was  prevented 
from  attending  tbe  funeral  of  bis  sister, 
then  you  will  find  for  him  the  damages  sus- 
tained thereby;  the  measure  of  damages  be- 
ing for  any  mental  pain  or  anguish  suffered 
or  endured  by  plaintiff.  If  any,  because  he 
was  deprived  of  attending  his  sister's  funer- 
al, and  an  opportunity  to  view  the  remains 
of  bis  said  sister,  not  exceeding  the  sum 
charged  in  the  petition,  $1,000.  (2)  Tbe  court 
Instructs  tbe  Jury  that,  unless  they  believe 
from  tbe  evidence  that  defendant  company 
contracted  and  agreed  to  deliver  the  mes- 
sage to  J.  M.  Maxberry  in  person,  then  they 
were  required  to  use  only  ordinary  diligence 
or  efforts  to  reach  him,  or  if  you  believe  from 
tbe  evidence  the  defendant  only  agreed  and 
contracted  with  N.  T.  Denton  to  deliver  the 
message  to  the  tie  woods,  and  that  the  $1.50 
paid  by  Denton  only  contemplated  the  de- 
livery of  the  message  to  the  tie  woods,  then 
tbe  law  Is  for  the  defendant,  and  you  should 
BO  find.  (3)  Tbe  court  instructs  the  Jury 
tbat  ordinary  care  is  that  degree  of  care  that 
a  majority  of  ordinarily  prudent  men  would 
be  exx)ected  to  exercise  when  surrounded  by 
tbe  same  or  similar  circumstances  as  were 
plaintiff  and  defendant's  servants  and  agents 
In  this  case ;  that  negligence  means  a  want 
of  ordinary  care.  Extraordinary  care  is  that 
degree  of  care  that  a  majority  of  ordinarily 
prudent  men  would  be  expected  to  use  in 
tliose  situations  or  cases  where  tbey  have 
121  S.W.-29 


contracted  to  do  a  specific  thing  and  are  re- 
quired by  tbe  emergencies  of  the  situation 
to  use  the  utmost  diligence  in  performing 
tbe  thing  contracted;  and  you  are  further 
instructed  that  in  this  connection  you  must 
take  into  consideration  the  same  or  similar 
circumstances  as  surrounded  plaintiff  and 
defendant's  agents  in  this  case." 

In  tbe  instructions  above  given  tbe  trial 
court  seems  to  have  proceeded  upon  the  Idea 
that  if  appellee's  testimony  were  true,  ap- 
pellant agreed  to  deliver  the  message  at  all 
events,  and  such  agreement  placed  upon  it 
the  duty  of  using  extraordinary  care.  Such 
is  not  tbe  rule  in  this  state,  nor,  in  fact,  tbe 
general  rule.  When  a  telegraph  or  telephone 
company  accepts  a  message  to  be  delivered 
beyond  its  ordinary  limits  for  delivery  of 
messages,  and  exacts  a  fee  in  advance,  this 
fact  does  not  impose  upon  the  company  any 
greater  diligence  than  is  required  in  the 
case  of  a  message  directed  to  a  party  within 
its  delivery  limits.  The  company's  full  duty 
is  performed  when  it  uses  all  reasonable  dil- 
igence, or,  as  some  authorities  express  it, 
ordinary  care  to  deliver  tbe  message  within 
a  reasonable  time.  Western  Union  Tel.  Co. 
V.  Elliott  (Ky.)  115  S.  W.  228;  27  Am.  & 
Eng.  Encyc.  of  Law,  p.  1030.  We,  there- 
fore, conclude  tbat  the  court's  Instructions 
were  not  a  proper  presentation  of  the  case. 
Upon  tbe  return  of  tbe  case  the  court  will, 
if  tbe  facts  be  the  same,  itastruct  the  Jury 
as  follows:  "(1)  If  you  believe  from  the  evi- 
dence that  the  defendant  company  contract- 
ed and  agreed  with  N.  i.\  Denton  that  it 
would  deliver  to  plaintiff,  J.  M.  Maxberry, 
a  message  bearing  tbe  news  of  the  death 
of  plaintiff's  sister  and  calling  nim  to  tbe 
phone,  and  that  tbe  agents  or  servants  of 
the  defendant  company  failed  to  use  reason- 
able diligence  to  deliver  tbe  same  within  a 
reasonable  time  after  receiving  same,  and 
that  plaintiff  was  thereby  prevented  from  at- 
tending the  funeral  of  bis  sister  and  viewing 
her  remains,  you  will  find  for  plaintiff.  Un- 
less you  so  believe  you  will  find  for  tbe  de- 
fendant (2)  If  you  believe  from  the  evidence 
that  the  defendant  agreed  and  contracted 
with  N.  T.  Denton  merely  to  deliver  the 
message  to  the  tie  woods,  and  that  the  $1.50 
paid  by  Denton  only  contemplated  Its  de-^ 
livery  at  that  point,  you  will  find  for  the 
defendant.  (3)  If  you  find  for  the  plaintiff, 
yon  will  award  him  such  damages,  not  ex- 
ceeding $1,000,  as  you  believe  from  the  evi- 
dence will  fairly  and  reasonably  compensate 
him  for  any  mental  pain  or  anguish  which 
you  may  believe  be  endured  by  reason  oi  be- 
ing deprived  of  viewing  the  remains  of  his 
sister  and  attending  her  funeral." 

The  Judgment  Is  reversed,  and  cause  re- 
manded for  a  new  trial  consistent  with  this 
opinion. 
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Mccormick  t.  mccormick's  adm'r 

et  al. 

(Court  of  Appeals  of  Kentucky.     Sept  80, 
1909.) 

1.  Wills  (f  ei6*)  —  Constbuctiok  —  Bbtat* 
Devised— Life  Estate. 

Where  a  will  gave  testator's  realty  and 
personalty  to  his  wife  tor  life,  and  at  her  death 
to  be  equally  divided  among  his  heirs,  the  next 
paragraph,  which  gave  his  wife  the  right  to 
Bell  any  or  all  of  his  property  any  time  she 
thought  best,  did  not  enlarge  her  life  estate,  so 
that,  where  she  sold  land  and  invested  the  pro- 
ceeds in  other  land,  she  continued  to  have  only 
a  life  estate  in  the  land  purchased. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  f(  1418-1430;   Dec.  Dig.  i  616.*] 

2.  Trusts  (§  3{58*)— Following  Tbust  Pbop- 

EBTT. 

No  change  in  the  forin  of  tmst  property 
will  prevent  the  beneficiary  from  reaching  it 
if  it  is  not  so  commingled  with  other  money 
or  property  that  it  cannot  be  identified  as  a 
distinct  fund  or  specifically  separated. 

[EM.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i  553 ;   Dec.  Dig.  {  358.*] 

Appeal  from  Circuit  Court,  McLean 
County. 

"Not  to  be  officially  reported." 

Action  by  S.  R.  McCormlck  against 
Alice  McCormlck's  administrator  and  others. 
From  a  Judgment  dismissing  tbe  petition, 
plaintiff  appeals.    Affirmed. 

Taylor  &  Clarke,  for  appellant  J.  H. 
Miller,  for  appellees. 


HOBSON,  J.  F.  V.  Johnson  died  a  resi- 
dent of  McLean  county  July  6,  1904,  leaving 
Burylrlng  him  his  wife,  Alice  Johnson,  and 
four  infant  children.  His  will,  which  was 
.  duly  admitted  to  probate,  is  as  follows: 

"This  Is  to  certify  that  I,  F.  V.  Johnson, 
being  of  sound  mind,  have  this  day  made 
this,  my  last  will  and  testament  as  follows, 
Tlz:  I  give  and  bequeath  to  my  wife,  Alice 
Johnson,  all  of  my  personal  property  and 
real  estate  during  her  natural  life,  and  at 
ber  death  to  be  equally  divided  among  my 
bodily  heirs. 

"I  also  give  to  my  wife,  Alice  Johnson, 
the  right  to  sell  or  transfer  any  or  all  of 
my  property,  personal  or  real,  at  any  time 
she  thinks  best." 

After  his  death,  the  widow,  Alice  John- 
son, married  S.  R.  McCormlck.  On  De- 
cember 14,  1906,  she  and  her  husband,  Mc- 
Cormlck, conveyed  the  real  estate  owned 
by  F.  y.  Johnson  to  one  Ashley  for  $2,300, 
and  with  $2,200  of  this  money  she  purchased 
and  paid  for  two  other  tracts,  and  bad  the 
land  conveyed  to  her  in  fee  simple.  Shortly 
thereafter  she  died,  and  S.  R.  McCormlck 
instituted  this  action  in  the  McLean  circuit 
court  to  have  one-third  of  the  land  set  apart 
to  him  for  life  as  surviving  husband  under 
the  statute.  This  was  resisted  by  the  guard- 
ian of  the  four  Johnson  children,  and  upon 


a  final  trial  of  the  action  tiie  court  held  that 
Alice  McCormick  under  the  will  of  her  first 
husband  took  only  a  life  estate  in  the  land 
devised  by  him,  and  that  she  having  sold 
this  land,  and  having  invested  the  proceeds 
which  represented  the  land  in  the  two  tracts 
in  controversy,  she  had  only  a  life  estate  in 
these  two  tracts.  He  therefore  dismissed 
the  petition  of  S.  R.  McCormlck,  and  ad- 
Judged  the  land  to  the  four  infants  absolute- 
ly.   8.  R.  McCormlck  appeals. 

The  will  of  F.  V.  Johnson  is  very  clearly 
expressed.  It  requires  the  aid  of  no  tech- 
nical rules  of  constrnction  to  ascertain  tiie 
intention  of  the  testator.  He  gave  the  prop- 
erty to  his  wife  during  her  natural  life,  and 
at  her  death  to  his  children  equally.  He  al- 
so grave  her  the  right  to  sell  any  of  the  prop- 
erty at  any  time  she  thought  best;  but  the 
power  of  sale  given  the  life  tenant  in  no 
wise  enlarged  her  life  estate.  When  she 
sold  the  land,  she  had  only  a  life  estate  in 
the  proceeds.  Anderson  v.  Hall,  80  Ky.  91; 
Embry  v.  Embry,  102  S.  W.  239,  31  Ky.  Law 
Rep.  295.  When  the  proceeds  of  the  land 
were  Invested  by  her  In  other  land,  this 
simply  stood  In  the  place  of  the  original 
tract;  for,  so  long  aa  the  proceeds  of  trust 
property  may  be  Identified,  the  chancellor 
will  enforce  the  trust  In  2  Pomeroy's  Eki- 
uity,  i  1058,  the  rule  is  thus  stated:  "No 
change  in  the  form  of  the  trust  property 
effected  by  the  trustee  will  Impede  the  right 
of  the  beneficial  owner  to  reach  it  and  to 
compel  Its  transfer,  provided  it  can  be  iden- 
tified as  a  distinct  fund,  and  is  not  so  min- 
gled up  with  other  moneys  or  property  tbat  it 
can  no  longer  be  specifically  separated." 

Judgment  affirmed. 


HARDY  BUQOT  CO.  v.  ROYAL  BODY  CO. 
(Court  of  Appeals  of  Kentucky.    Oct  5,  1900.) 

COUFBOVISE    AND    SxTTLKUENT    (|    19*)  —  IM- 
PEACEMENT. 

Where  a  buyer  bad  ample  opportunity  to 
inspect  the  goods,  and  actually  did  so,  before 
an  adjustment  of  the  damages  for  the  seller's 
failure  to  comply  with  the  contract  of  sale,  he 
could  not  ar^e  that  the  claim  for  damages  pre- 
sented by  him  did  not  cover  all  the  loss  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  H  67,  71-75:  Dec. 
Dig.  {  19.*] 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  officially  reported." 

Action  by  the  Hardy  Buggy  Company 
against  the  Royal  Body  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Jas.  Campbell,  Jr.,  and  Campbell  &  Camp- 
bell, for  appellant  Baton  &  Boyd,  for  ap- 
pellee. 
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CARROLL,  J.  This  action  was  Instltated 
by  the  appellee,  Royal  Body  Company, 
agralnst  the  appellant.  Hardy  Buggy  Com* 
pany,  to  recover  from  It  $390.60,  alleged  to 
be  the  balance  due  on  the  purchase  price 
of  a  lot  of  buggy  bodies  and  seats  sold  and 
dellyered  to  the  Hardy  Buggy  Company  In 
February  and  March,  1908.  The  amount  of 
sales  during  these  months  was  $1,168,  but 
TarlouB  credits  reduced  it  to  the  amount  be- 
fore mentioned.  The  Hardy  Buggy  Com- 
pany In  Its  answer  set  up  that  the  contract 
under  which  the  goods  were  purchased  stipu- 
lated that  the  bodies  and  seats  should  be 
made  of  first-class  material,  thoroughly  dried 
and  seasoned,  and  finished  In  a  first-class, 
workmanlike  manner,  and  averred  that  the 
bodies  and  seats  furnished  it  were  not  made 
of  flrst-class  material,  thoroughly  dried  or 
seasoned,  or  finished  In  a  flrst-class  work- 
manlike manner,  and  that  It  was  damaged 
by  reason  of  this  breach  of  the  contract  In 
the  sum  of  $1,000.'  It  further  averred  that 
It  refused  to  receive  the  bodies  and  seats 
because  they  did  not  fulfill  the  contract, 
and  thereupon  it  was  agreed  between  the 
parties  that  the  Hardy  Buggy  Company 
should  receive  the  goods  and  have  them  put 
in  the  condition  required  by  the  contract 
at  the  exjjense  of  the  Royal  Body  Company. 

It  appears  from  the  evidence  that  the 
goods  were  delivered  to  the  Hardy  Buggy 
Company  at  various  times  between  February 
21  and  March  21,  1908,  and  that,  upon  com- 
plaint of  the  Hardy  Buggy  Company  that 
the  goods  did  not  comply  with  the  contract, 
an  adjustment  of  the  differences  growing 
out  of  this  claim  for  damages  was  made 
between  the  parties,  and  the  Hardy  Buggy 
Company  on  April  8,  1908,  was  allowed  a 
credit  on  Its  account  by  $436.50,  that  being 
the  amount  of  the  damages  It  was  entitled 
to  on  account  of  defects  In  the  bodies  and 
seats  theretofore  furnished,  as  shown  by 
the  written  claim  for  damages  presented  to 
It  by  the  Royal  Body  Company  on  that  date. 
This  writing  mentions  all  of  the  goods  re- 
ceived by  the  Hardy  Buggy  Company  In- 
cluded In  the  account  sued  on.  It  Is  thus 
apparent  that,  when  this  letter  was  written, 
the  Hardy  Buggy  Company  had  Inspected 
all  of  the  goods,  or  at  least  had  ample  op- 
portunity to  do  so.  That  It  did  is  further 
shown  by  the  evidence  of  Mr.  Hardy,  man- 
ager of  the  Hardy  Buggy  Company.  As  the 
Hardy  Buggy  Company  not  only  had  ample 
time  and  opportunity  to  Inspect  all  of  the 
goods  received  by  It  prior  to  April  8,  1908, 
but  did  80,  it  Is  not  In  a  position  to  complain 
that  the  claim  for  damages  presented  by  It 
did  not  cover  ail  the  loss  it  sustained. 

There  Is  no  error  assigned  except  that 
the  verdict  Is  against  the  evidence.  The 
only  Issue  In  the  case  is  whether  or  not  the 
Hardy  Buggy  Company  should  be  allowed 
damages  for  defects  In  the  goods  furnished 


in  addition  to  $436.50.  Upon  this  issue  the 
jury  did  not  In  our  opinion  make  any  mis- 
take except  against  the  Royal  Body  Company 
In  awarding  It  $300,  when  It  was  entitled  to 
$390.60. 
The  Judgment  Is  afllrmed. 


LIVINGSTON   COUNTT   BANK  et  al.  T. 

FIRST  STATE  BANK. 

(Court  of  Appeals  of  Kentucky.    Sept.  29, 1909.) 

1.  Sales   (S   68*)— Construction  of  Sale— 
Pbopebty  Passing. 

Defendant  bank  contracted  to  sell  to  plain- 
tiff bank  its  entire  capital  stock,  and  all  notes, 
bills  of  dlBcouDt,  cash,  etc.,  which  might  be  on 
band  on  January  1,  1907,  together  with  its 
bankine  house,  fixtnres,  books,  papers,  and  prop- 
erty of  every  kind  belonging  to  defendant,  bat 
the  contract  provided  that  defendant,  in  addi- 
tion to  the  purchase  price,  should  have  all  its 
earnings  up  to  and  includini^  December  31,  1906, 
and  should  continue  the  busmess  to  January  1st, 
and  no  longer.  Held,  that  defendant's  prop- 
erty of  every  description  passed  under  the  con- 
tract, and  two  Judgments  which  were  obtained 
theretofore,  and  had  been  considered  practi- 
cally worthless,  but  which  were  sold  in  Decem- 
ber, 1906,  and  the  proceeds  distributed  to  de- 
fendant's stockholders  before  January  Ist,  passed 
under  the  contract,  so  that  plaintiff  was  en- 
titled to  the  proceeds,  they  not  being  "earnings" 
within  the  meaning  of  the  contract,  which  word, 
construed  to  effectuate  the  intention  of  the  pap- 
ties,  meant  earnings  of  the  bank  in  the  ordi- 
nary course  of  its  business  between  November 
1st  and  January  Ist,  and  plaintiff  was  also  en- 
titled to  that  part  of  the  interest  on  notes,  dis- 
counted by  defendant  after  November  1st,  which 
matured  after  January  1st,  which  represented 
the  time  between  January  Ist  and  their  matu- 
rity irrespective  of  when  such  interest  was  col- 
lected by  defendant. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §  184;   Dec.  Dig.  $  68.*] 

2.  cobpobationb  (§  155*)— stock  dividends 
— Persons  Entitled. 

Dividends  belong  to  the  owner  of  corporate 
stock  at  the  time  they  were  declared. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  t  569;    Dec.  Dig.  ^  155.*] 

Appeal  from  Circuit  Court,  Livingston 
County. 

"Not  to  be  officially  reported." 

Action  by  the  First  State  Bank  against 
the  Livingston  County  Bank  and  others. 
From  the  Judgment,  defendants  appealed,  and 
plaintiff  took  a  cross-appeal.  Affirmed  on 
the  original  appeal,  and  reversed  on  the 
cross-appeal  for  further  proceedings. 

Hendrick,  Miller  &  Marble,  Wilson  & 
Landmm,  and  John  K.  Hendrick,  for  ap- 
pellants. C.  C.  Grassham  and  Berry  &  Thel- 
keld,  for  appellee. 

CARROLL,  J.  On  the  1st  day  of  No- 
vember, 1906,  the  First  State  Bank  and  the 
Livingston  County  Bank  entered  Into  a  writ- 
ten contract,  by  the  terms  of  which  th« 
state  bank  purchased  all  the  assets  and  prop- 
erty of  the  Livingston  bank.  So  much  of  the 
contract  as  Is  material  to  the  Issues  here  In- 
volved Is  as  follows:     "This  contract  and 
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agreement  made  and  entered  into  this  Ist 
day  of  November  1906  by  and  between  the 
Livingston  County  Bank,  •  »  •  and  tlie 
First  State  Bank  •  •  •  Witnesseth:  That 
for  and  in  consideration  of  $140  per  share 
of  $100  each,  the  Livingston  County  Bank 
has  this  day  sold  and  does  hereby  sell  and 
convey  unto  the  First  State  Bank  the  entire 
capital  stock  of  $15,000,  of  the  said  Living- 
ston County  Bank,  together  with  all  notes, 
papers,  bills,  of  discount,  cash  and  accounts 
which  belong  to  the  party  of  the  first  part 
which  may  be  on  hand'  January  1st,  1007 ; 
and  its  banking  house  and  lot  in  the  town 
of  Smlthland,  Kentucky,  together  with  all 
its  furniture,  safe,  vaults  and  banking  fix- 
tures, books,  papers,  and  property  of  every 
kind  and  character  belonging  to  the  said 
Livingston  County  Bank.  The  Livingston 
County  Bank,  in  addition  to  the  $140  per 
stiare  of  $100  each,  shall  have  all  earnings 
of  said  Livingston  County  Bank  up  to  and 
Including  the  31st  day  of  December  1906. 
The  Livingston  County  Bank  by  virtue  of 
the  above  sale  and  conveyance  agrees  to  turn 
over  to  the  First  State  Bank  on  the  1st  day 
of  January  1007,  the  $3,000  surplus  fund  It 
now  has  on  hand,  and  all  cash  that  may  be 
on  deposit  in  the  said  Livingston  County 
Bank,  and  due  from  its  correspondent  banks 
of  which  after  said  date  the  party  of  the  sec- 
ond part  shall  hold  the  same  for  its  deposi- 
tors and  persons  entitled  thereto,  and  for 
which  it  shall  be  responsible.  The  Living- 
ston County  Bank  shall  continue  its  busi- 
ness as  a  banking  institution  up  to  the  1st 
day  of  January  1907  and  no  longer;  and  its 
stockholders  shall  have  all  the  earnings  of 
said  tank  up  to  and  including  the  31st  day 
of  December  1906." 

In  April,  1007,  the  First  State  Bank  filed 
its  petition  in  equity  against  the  Livingston 
County  Bank,  In  which,  after  setting  up  the 
contract,  it  averred  that  the  Livingston  bank 
refused  to  deliver  to  It  two  Judgments,  ag- 
gregating $2,600  It  bad  obtained  against  par- 
ties upon  notes  executed  by  them  to  the 
bank.  It  further  averred  that  between  July 
14,  1906,  and  the  Ist  day  of  January,  1907, 
the  Livingston  bank  had  discounted  a  large 
number  of  notes  and  bills  that  did  not  fall 
due  until  after  January  1,  1907,  and  it  fail- 
ed and  refused  to  pay  over  to  the  state  bank 
any  part  of  the  discount  received  and  col- 
lected on  these  notes,  although  it  was  enti- 
tled to  such  proportion  of  the  discounts  as 
was  represented  by  the  time  the  bills  and 
notes  ran  after  January  1,  1907,  until  ma- 
turity. With  the  petition  was  filed  a  state- 
ment showing  each  note  that  did  not  mature 
until  after  January  1,  1907,  and  the  amount 
of  interest  or  discount  which  should  have 
been  paid  by  the  Livingston  bank  between 
January  1,  1907,  and  the  maturity  of  the 
paper.  The  answer  of  the  Livingston  bank 
was  substantially  a  traverse  of  the  aver- 
ments of  the  petition,  and  a  denial  that  the 
state  bank  waa  entitled  to  recover  from  it 


anything  on  account  of  the  matter  set  up  in 
the  petition.  The  case  having  been  submit- 
ted in  the  lower  court  upon  the  pleadings 
and  evidence,  it  was  adjudged  that  the 
state  bank  was  not  entitled  to  recover  any- 
thing on  account  of  the  claim  for  interest, 
but  was  entitled  to  have  transferred  to  it  the 
two  Judgments,  or,  if  this  could  not  be  done, 
to  recover  the  amount  received  for  the  Judg- 
ments from  the  persons  to  whom  It  sold  than 
In  December,  1906. 

Taking  up  first  the  matter  of  the  Judg- 
ments, we  agree  with  the  lower  court  in  its 
conclusion  respecting  them.  These  Judg- 
ments were  obtained  by  the  Livingston  bank 
long  before  it  entered  into  the  contract  with 
the  state  bank,  and  at  that  time  they  were 
regarded  as  practically  worthless,  as  the 
bank  had  made  a  number  of  efforts,  but 
without  success,  to  collect  them,  but  in  De- 
cember, 1906,  it  sold  these  Judgments  for 
$200.  That  these  judgments  were  embraced 
in  the  contract  we  have  little  doubt  At  the 
time  the  contract  was  entered  Into  th.se 
Judgments,  although  considered  uncollectible, 
were  the  property  of  the  Livingston  bank 
and  a  part  of  its  assets.  The  fact  that  they 
were  treated  as  practically  worthless  does 
not  affect  the  question.  That  they  were  not 
entirely  worthless  is  evidenced  by  the  fact 
that  the  bank  received  for  them  in  Decem- 
ber, 1906.  $260.  With  the  single  exception 
of  the  earnings  of  the  Livingston  bank  be- 
tween November  1st  and  December  31st,  all 
the  property  and  assets  of  every  kind  and 
character  that  it  had  or  owned  on  November 
1,  1900,  passed  under  the  contract  to  the 
state  bank,  to  be  delivered  to  it  on  January 
1,  1907.  The  language  of  the  contract,  by 
which  the  Livingston  bank  sold  its  banking 
house  and  lot,  together  with  all  Its  furni- 
ture, safe,  vaults,  banking  fixtures,  books, 
papers,  and  property  of  every  kind  and 
character  belonging  to  the  Livingston  bank, 
makes  It  plain  that  it  was  Intended  by  the 
parties  that  every  species  of  property  ownpd 
by  or  In  which  the  Livingston  bank  had  an 
interest  was  transferred  to  the  First  State 
Bank.  Nor  was  the  $260  received  by  the 
Livingston  bank  for  these  two  Judgments  a 
part  of  its  earnings  within  the  fair  meaning 
of  the  contract  The  word  "earnings"  con- 
templated the  earnings  of  the  bank  in  the 
usual  and  ordinary  course  of  its  business 
transacted  between  November  1  and  January 
1,  1007.  If  the  bank  after  November  1,  1906, 
had  collected  the  full  amount  of  these  Judg- 
ments, we  have  no  doubt  that  the  money  so 
collected  would  have  passed  under  the  con- 
tract to  the  state  bank.  Although  the  Liv- 
ingston bank  had  the  right  under  the  con- 
tract  to  carry  on  its  business  until  January 
1,  1907,  all  of  its  assets  and  property  passed 
to  the  state  bank  on  November  1st,  subject 
to  the  right  of  the  Livingston  bank  to  carry 
on  business  in  its  own  name  the  same  as  be- 
fore the  contract  was  made,  and  retain  what- 
ever money  It  earned  after  November  Ist. 
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The  point  Is  made  by  counsel  for  the  Liv- 
ingston bank  that  It  was  to  deliver  to  the 
state  bank  all  notes  and  bills  of  discount, 
cash,  and  accounts  which  belonged  to  it,  and 
which  shoDld  be  on  band  January  1,  1907; 
and  it  is  argued  that  the  $2C0  received  for 
these  two  judgments  was  not  on  hand  on 
January  1,  1907,  as  it  had  been  distributed 
to  the  stockholders  to  reimburse  them  in 
part  for  the  dividends  they  had  previously 
loet  by  reason  of  the  failure  to  realize  on 
these  judgments.  We  are  not  impressed 
with  the  soundness  of  this  argument.  The 
Livingston  bank  could  not,  after  November 
1,  1906,  convert  into  money  any  of  the  prop- 
erty It  otvned  on  November  Ist,  and  distrib- 
ute the  same  among  its  stockholders,  and 
then  set  up  that  because  the  money  so  dis- 
tributed was  not  on  hand  on  January  1, 
1907,  the  First  State  Bank  was  not  entitled 
to  it  The  Livingston  bank  had  as  much 
right  and  authority  to  convert  Into  money 
any  note  or  bill  In  its  vault,  and  distribute 
the  proceeds  among  its  stockholders  and  re- 
fuse to  account  for  it  to  the  First  State 
Bank,  as  it  did  to  dispose  In  this  way  of  the 
money  realized  on  these  Judgments.  They 
were  as  much  the  property  of  the  state  bank 
as  any  other  asset  owned  by  It  on  November 
1.  1006. 

In  considering  whether  or  not  the  state 
bank  is  entitled  to  that  part  of  the  interest 
that  accrued  after  January  1,  1007,  on  notes 
taken  prior  to  December  31st,  we  may  with 
propriety  look  to  the  purpose  the  parties  had 
In  mind  In  entering  into  the  contract,  with 
a  view  to  ascertaining  the  meaning  of  the 
word  "earnings"  as  used  In  the  writing  be- 
tween them.  It  was  contemplated  by  the 
parties,  and  so  expressed  In  the  contract, 
that  the  Livingston  bank  should  cease  to  do 
business  on  January  1.  1907.  On  that  day 
its  functions  as  a  banking  Institution  termi- 
nated, and  all  of  Its  assets  and  property  of 
every  description  was  delivered  to  the  state 
bank.  This  being  true,  it  cannot  fairly  or 
reasonably  be  said  that  it  had  the  right  to 
retain  the  interest  that  was  earned  after 
that  date,  although  the  interest  may  have 
been  collected  by  it  prior  to  that  time.  The 
contract  gave  to  the  Ijlvlngston  bank  the 
right  to  retain  any  earnings  made  by  it  In 
the  usual  course  of  business  between  Novem- 
ber 1.  1900,  and  January  1,  1907;  but  on 
January  1.  1907,  as  all  its  notes  and  bills 
then  on  hand  were  surrendered  to  and  be- 
came the  property  of  the  state  bank,  this 
bank  was  entitled  to  interest  on  all  the  notes 
and  bills  that  accrued  after  it  became  the 
owner  of  them.  If  the  argmment  of  the  Liv- 
ingston bank  Is  sound,  and  a  correct  inter- 
pretation of  the  contract,  then  the  officers 
of  this  bank  could,  in  December,  1906.  have 
used  all  of  the  obtainable  money  of  the  bank 
in  purchasing  or  discounting  paper  that 
would  not  fall  due  for  6  or  12  months  after 
January  1,  1907,  and  thereby  deprive  the 
state  bcuk  of  any  Income  from  this  paper 


until  its  maturity.  But  it  seems  to  us  that 
the  contract  is  not  capable  of  a  construction 
that  would  authorize  this  method  of  depriv- 
ing the  state  bank  of  the  interest  It  should 
receive  after  January  1,  1907.  The  word 
"earnings"  in  the  contract  Is  not  a  technical 
term,  nor  was  it  used  In  a  technical  sense. 
It  was  employed  by  the  parties  for  the  pur- 
pose of  conferring  upon  the  Livingston  bank 
the  right  to  what  It  might  earn  up  to  Jan- 
uary 1,  1907,  when  under  the  contract  it 
should  cease  to  do  business.  If  the  Living- 
ston bank  on  December  1,  1906,  lent  ?1,000 
for  six  months,  and  retained  $30  rs  discount 
or  Interest  for  the  period  the  note  was  to 
run,  this  $30  represented  the  earnings  de- 
rived from  the  loan  or  discount  from  Its 
date  until  its  maturity.  The  $1,000  did  not 
earn  In  one  month  $30.  It  only  earned  In 
that  time  one-sixth  of  $30,  and  the  other  flve- 
sl.^ths  was  earned  in  the  remaining  time  be- 
fore the  maturity  of  the  note.  The  time 
when  the  interest  was  taken  out  or  collect- 
ed Is  not  the  controlling  feature  of  this  con- 
tract It  was  not  material  whether  it  was 
retained  in  advance  or  collected  at  the  ma- 
turity of  the  paper.  The  interest  charged 
for  money,  whether  it  be  collected  when  the 
loan  Is  made  or  when  it  matures  and  Is  paid, 
is  not  really  earned  until  the  maturity  of  the 
paper.  It  is  exacted  as  compensation  for 
the  use  of  the  money  for  the  time  it  Is  lent, 
and  the  money  loaned  earns  for  the  lender 
interest  every  day  until  it  is  returned  to 
hira.  If  the  Livingston  bank,  on  July  1, 
1900,  had  lent  $1,000  for  a  year,  not  taking 
out  or  collecting  the  Interest  In  advance, 
but  letting  it  run  to  be  paid  at  the  maturity 
of  the  paper,  or  on  July  1,  1907,  the  state 
bank  would  not  be  entitled  to  all  the  inter- 
est merely  because  It  was  collected  by  It, 
but  would  be  obliged  to  account  to  the  Liv- 
ingston bank  for  interest  for  six  months,  or 
until  January  1,  1907,  as  that  much  of  the 
Interest  was  earned  by  the  Livingston  bank. 
The  word  "earnings"  In  the  contract  should 
be  given  such  a  meaning  as  will  effectuate 
the  intention  of  the  parties  when  the  con- 
tract was  entered  Into,  and  manifestlj  it 
could  not  have  been  in  the  contemplation  of 
the  parties  that  the  Livingston  bank,  on 
January  1,  1907,  might  hand  over  a  lot  of 
nonlnterest-bearlng  paper,  or  rather  paper 
upon  ^hich  the  state  bank  would  not  receive 
any  interest  at  all.  Unless  It  was  the  In- 
tention of  the  parties  to  limit  the  Interest 
or  discount  the  Livingston  bank  was  entitled 
to  have  that  portion  of  it  that  accrued 
from  the  date  of  the  note  to  January  1st, 
there  was  no  reason  why  the  contract  should 
expressly  confine  the  earnings  to  December 
31,  1906.  If  the  Livingston  bank  should  be 
allowed  to  retain  the  interest  coll"cted  by  it 
for  the  full  time  the  notes  were  to  run,  and 
upon  notes  that  did  not  mature  until  after 
January  1st,  It  would  be  retaining  Interest 
that  was  not  fully  earned  before  January  1, 
1907.     If  the  contract  stipulated  that  the 
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LlTlngston  bank  should  have  all  diBcount  or 
Interest  collected  by  It  to  January  1,  1907, 
the  contention  of  its  counsel  would  be  cor- 
rect, but  the  contract  does  not  so  read.  The 
word  "earnings"  cannot  be  given  the  same 
meaning  as  the  words  "Interest  collected"  or 
"discount  collected."  Nor  does  the  fact  that 
the  Livingston  bank  on  December  31,  1906, 
declared  a  dividend,  and  distributed  among 
the  stockholders  all  the  interest  and  discount 
collected  between  November  1,  1906,  and 
January  1,  1907,  affect  the  question.  The 
Livingston  bank  had  a  right  to  declare  a  div- 
idend of  all  its  earnings  up  to  January  Ist, 
but  this  did  not  carry  with  it  the  authority 
to  declare  a  dividend  on  earnings  after  Jan- 
uary 1,  1907.  There  Is  no  controversy  about 
the  legal  prc^position  that  dividends  declar- 
ed belong  to  the  owner  of  the  stock  at  the 
time  the  dividend  is  declared.  But  this  au- 
thority is  not  applicable  to  this  case,  which 
must  be  adjudged  upon  a  fair  construction 
of  the  contract  entered  into.  And  giving  to 
this  contract  such  construction,  our  conclu- 
sion is  that  the  state  bank  was  entitled  to 
receive  from  the  Livingston  bank,  on  all 
notes  and  bills  discounted  by  it  after  Novem- 
ber 1,  1906,  and  that  did  not  mature  until 
after  January  1,  1907,  that  j>roportlonate 
part  of  the  Interest  that  was  collected  or  re- 
ceived by  the  Livingston  bank  for  the  time 
between  January  1st  and  the  maturity  of 
the  notes. 

Wherefore  the  Judgment  Is  affirmed  on  the 
original  appeal,  and  reversed  on  the  cross- 
appeal,  with  directions  to  proceed  In  con- 
formity with  this  opinion. 


LOUISVILLE  &  N.  R.  CO.  v.  FRBPPON. 
(Court  of  Appeals  of  Kentucky.    Oct  1,  1909.) 

1.  Railroads  (J  282*)— DEFEcnvii  Applian- 
ces—Injuries TO  Third  Persons— Khowl- 
KDOE  OF  Defect. 

Where  the  servant  of  a  consignee  of  a  car 
load  of  colce  was  injured  by  the  fall  of  a  de- 
fective car  door  as  he  attempted  to  open  the  car 
to  unload  it,  the  petition  was  not  objectionable 
for  failure  to  allege  tliat  the  railroad  company 
knew,  or  by  ordinary  care  could  have  known,  of 
the  defect,  and  that  plaintiff  did  not  know  there- 
of, and  by  ordinary  care  could  not  have 
known  it,  since  It  Is  only  in  actions  by  a  serv- 
ant against  his  master  to  recover  for  the  mas- 
ter's negligence  that  it  is  necessary  to  aver 
knowledge  on  the  master's  part  and  walit  of 
knowledge  by  the  servant. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  i  910;   Dec  Dig.  §  282.*] 

2.  Railroads  (S  275*)— Unsafb  Appliances 
—Injuries  to  Thud  Pbbsonb— Dutt  or 
Railroad. 

Plaintiff,  the  servant  of  a  consignee  of  a 
car  load  of  coke,  was  injured  while  attempt- 
ing to  open  the  door  of  the  car  after  it  had 
been  placed  on  the  consignee's  switch  for  un- 
loading, by  the  fall  of  the  car  door,  which  was 
defective,  upon  him.  The  car  was  owned  and 
used  by  the  railroad  company,  and  the  consignee 
had  nothing  to  do  with  it  except  to  unload  it 


It  also  appeared  tliat  at  the  time  the  car  was 
placed  the  railroad  company  had  kncwledge  of 
the  defect  Held,  that  the  railroad  company 
was  bound  to  keep  its  cars  in  a  reasonably  safe 
condition,  and  was  therefore  liable  to  plaintiff 
for  his  injuries  while  exercising  ordinaiy  care 
in  unloading  It 

[Ekl.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  873-677 ;   Dec.  Dig.  i  275.*] 

3.  Railroads  (|  282*)- Defeotiv*  Applian- 
ces—Injuries TO  Third  Person— Contbib- 

UTOBY   NEOLIOENCE. 

Where  plaintiff,  the  servant  of  a  consignee 
of  a  car  load  of  coke,  was  injured  by  the  fail 
of  the  car  door  on  him  as  he  attempted  to 
open  it  to  unload  the  car,  and  It  did  not  appear 
that  he  knew  or  had  reasonable  grounds  to  be- 
lieve that  the  door  would  fall  when  he  knocked 
out  the  pin  which  held  it  shut  whether  plain- 
tiff himself  was  negligent  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroada, 
Cent  Dig.  {  917 ;   Dec.  Dig.  (  282.*] 

4.  Daxaoes    <|    132*)— ExoEssivENEBS— Per- 
sonal Injuries. 

Where  plaintiff  sustained  serious  and  pain- 
ful injuries  resulting  from  the  fall  of  a  defect- 
ive car  door  on  him,  and  the  only  physician  ex- 
amined testified  that  his  ability  to  labor,  though 
not  totally  destroyed,  was  permanently  impair- 
ed, and  that  his  Injured  limb  would  never  be 
as  good  as  it  was  before  the  injury,  a  verdict 
for  $2,700  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  178,  872-^86,  S86j    Dec.  Dig.  i 

Appeal  from  Circuit  Conrt,  Henderaoa 
County. 

"To  be  officially  reported." 

Action  by  Oeorgre  Freppon  against  the 
LouisYille  &  NashTiile  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Teaman  &  Teaman,  Benjamin  D.  War- 
field,  and  Cbas.  H.  Moorman,  for  appellant 
Montgomery  Merritt  and  W.  P.  McClaln,  for 
appellee. 

CARROLL,  J.  The  appellant  company  de- 
livered to  the  Henderson  Tobacco  Eirtract 
Company  at  its  factory  one  of  its  cars  load- 
ed with  coke.  The  car  was  loaded  at  a 
mine  on  the  line  of  the  railroad  company, 
and  carried  from  there  by  it  on  its  line  of 
railroad  to  Henderson,  its  destination,  and 
was  then  placed  by  it  on  a  switch  owned  by 
the-  railroad  company  that  ran  from  the 
line  of  the  railroad  to  the  factory  to  be  un- 
loaded. A  short  while  after  the  car  was 
placed  at  the  factory  the  appellee,  Freppon, 
an  employe  of  the  extract  company,  in  at- 
tempting to  open  the  car  door  for  the  pur- 
pose of  getting  the  coke  ont,  was  severely 
injured  by  the  falling  of  the  door  upon  him. 
To  recover  damages  for  the  injuries  thns 
sustained  he  brought  this  action,  and  the 
Jury  assessed  the  damages  at  $2,700.  The 
company  in  asking  a  reversal  of  the  Jud^ 
meut  entered  upon  the  verdict  insist,  first 
that  the  petition  was  defective;  second,  that 
the  injuries  were  the  result  of  his  own  neg^ 


•For  otlier  cue*  M6  sun*  toplo  sad  section  NUMBER  In  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Repoitar  Indezaa 
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llgence;  and,  third,  that  the  recoTery  was 
ezceaalye. 

It  Is  argued  that  the  petition  Is  defective 
because  It  falls  to  aver  (1)  that  the  com- 
pany knew  of  the  defect  In  the  car  door, 
or  by  the  exercise  of  ordinary  care  could 
have  known  It;  (2)  that  Freppon  did  not 
know  of  the  defect,  and  by  the  exercise  of 
ordinary  care  could  not  hare  Imown  It ;  and 
&)  because  it  does  not  contain  any  averment 
showing  that  the  company  owed  a  duty  to 
Freppon  that  would  make  It  liable  to  re- 
spond In  damages  to  blm  for  any  Injuries 
received. 

The  action  Is  not  based  upon  the  assump- 
tion that  the  relation  of  master  and  servant 
existed  between  the  company  and  Freppon: 
but  proceeds  on  the  theory  that  the  rail- 
road company  was  under  a  duty  to  have  the 
car  in  reasonably  safe  condition,  and  that 
be  was  Injured  by  Its  negligence  In  having 
and  permitting  the  door  of  the  car  to  be  and 
remain  out  of  repair  and  in  a  dangerous 
condition.  It  is  only  In  actions  by  a  serv- 
ant against  his  master  to  recover  damages 
growing  out  of  negligence  In  respect  to  the 
failure  of  the  master  to  perform  some  duty 
owing  to  the  servant  that  it  Is  necessary  to 
aver  that  the  master  knew,  or  by  the  exer- 
cise of  ordinary  care,  could  have  known, 
of  the  defects  in  the  appliances  or  premises 
that  caused  the  Injury,  and  that  the  servant 
did  not  know,  and  could  not  by  the  exercise 
of  ordinary  care  have  known,  of  such  de- 
fects. The  necessity  for  an  averment  like 
this  In  actions  by  the  servant  against  the 
master  grows  out  of  the  fact  that,  general- 
ly speaking,  the  servant  assumes  the  ordi- 
nary risks  of  the  employment,  and  cannot 
maintain  an  action  for  injuries  sustained  by 
a  breach  of  a  duty  on  the  part  of  the  mas- 
ter, unless  the  master  knew,  or  by  the  ex- 
ercise of  ordinary  care  could  have  known, 
at  the  unsafe  appliances  or  place  that 
brought  about  the  Injury,  and  the  servant 
did  not  know  and  by  the  exercise  of  ordina- 
ry care  could  not  have  discovered  the  dan- 
ger. But  Freppon  was  not  a  servant  of  the 
railroad  company;  and  so  It  is  not  neces- 
sary to .  further  consider  this  phase  of  the 
argument  of  counsel,  or  the  line  of  author- 
ities fixing  and  defining  the  relative  duties 
of  master  and  servant.  As  the  rule  of  plead- 
ing noticed  has  no  application  to  an  action 
brought  by  a  person  not  a  servant,  and  there 
is  no  other  reason  for  holding  the  petition 
defective.  It  must  be  held  to  state  a  good 
canse  of  action. 

It  Is,  however,  earnestly  Insisted  that  the 
company  owed  no  duty  whatever  to  Frep- 
pon, and  therefore  was  not  responsible  to 
him  in  damages  for  an  injury  sustained  by 
reason  of  the  defective  condition  of  Its  car, 
however  negligent  it  may  have  been  in  fail- 
ing to  discover  and  repair  the  defect.  This 
argument  is  put  by  counsel  upon  the  ground 
that  Freppon  at  the  time  he  was  injured 
was  not  in  the  employment  of  the  railroad 


company  or  performing  any  service  for  it, 
but  was  an  employ^  of  the  extract  company, 
to  which  the  car  had  been  delivered  for  the 
purpose  of  imloadlng;  and  that,  as  there 
was  no  contractual  relation  existing  between 
Freppon  and  the  railroad  company,  it  was 
under  no  obligation  to  furnish  him  safe  ap- 
pliances or  a  safe  place  in  which  to  work 
for  the  extract  company.  This  feature  of 
the  case  presents  an  Interesting  legal  ques- 
tion that  In  the  light  of  the  authorities  we 
win  endeavor  to  dispose  of  in  harmony  with 
the  principles  of  law  prevailing  In  this  state 
and  applicable  to  the  matter  In  hand.  In 
order  that  there  may  be  no  confusion  or  mis- 
understanding as  to  the  issue,  we  will  state 
the  pertinent  facts  concerning  which  there 
appears  to  be  no  conflict  in  the  testimony. 
First.  Ihe  car  by  which  Freppon  was  In- 
jured was  owned  and  used  by  the  railroad 
company,  and  was  placed  by  it  on  the  switch 
only  for  the  purpose  of  being  unloaded. 
Second.  The  extract*  company  had  no  con- 
trol over  the  disposition  or  movement  of 
the  car,  or  anything  to  do  with  it,  except 
to  unload  it  at  the  place  where  It  was  placed 
by  the  railroad  company.  Third.  Freppon 
was  not  In  any  capacity  a  servant  of  the 
railroad  company.  He  was  an  employe  of 
the  extract  company,  and  as  such  undertook 
for  It  to  assist  In  unloading  the  car.  Fourth. 
The  car  door  that  fell  upon  him  was  In  an 
unsafe  and  dangerous  condition  when  It  was 
placed  at  the  unloading  point  by  the  rail- 
road company,  and  its  defective  condition 
was  at  that  time  known  to  the  employ^ 
of  the  railroad  company. 

So  that,  upon  these  facts,  the  question 
may  be  thus  stated:  Is  a  common  carrier 
under  a  duty  to  maintalA  Its  cars  In  a  rea- 
sonably safe  condition  when  they  have  been 
placed  by  It  in  the  course  of  its  business  at 
a  point  for  the  purpose  of  being  loaded  or 
unloaded,  and  therefore  liable  to  respond  in 
damages  for  a  failure  to  perform  this  duty 
to  a  person  not  an  employ^  of  the  railroad 
company,  but  who  Is  engaged  in  loading  or 
unloading  the  car  as  the  servant  of  the  per- 
son for  whose  use  the  car  has  been  so  plac- 
ed? Or  is  the  common  carrier  when  It  pla- 
ces the  car  at  the  disposal  of  the  consignee 
or  consignor  for  the  purpose  of  being  unload- 
ed or  loaded  relieved  from  all  obligation  to 
have  the  car  at  the  time  It  Is  so  placed  In 
a  reasonably  safe  condition  for  the  purpose 
for  which  It  Is  to  be  used,  and  free  from 
liability  for  injuries  received  by  the  con- 
signee or  consignor  or  their  servants  while 
loading  or  unloading  the  car?  If  the  rail- 
road company  owed  no  duty  to  Fjeppon  un- 
der the  circumstances  stated,  It  Is  plain  that 
the  verdict  in  his  behalf  should  be  set  aside 
and  the  action  dismissed,  but  we  do  not 
agree  with  counsel  for  the  railroad  company 
that  a  common  carrier  Is  relieved  from  the 
obligation  of  keeping  Its  cars  reasonably 
safe  during  the  time  they  are  being  loaded 
or  unloaded   merely   because   during   such 


Digitized  by 


Google 


456 


121  SOUTHWESTERN  REPORTEB. 


(Ky. 


time  tbcy  are  under  the  control  of  the  per- 
son loading  or  unloading  them,  at  least  In 
80  far  as  It  may  be  necessary  to  perform 
this  service.  When  a  carrier  delivers  a  car 
to  a  consignor  to  be  loaded,  or  a  consignee 
to  be  unloaded.  It  must  have  the  car  in  a 
rensonnbly  safe  condition  for  the  purpose 
for  which  It  Is  Intended  to  be  used.  In  the 
absence  of  an  express  agreement,  the  law 
will  raise  an  Implied  contract  to  this  ef- 
fect, and,  under  and  by  virtue  of  this  im- 
plied contract,  a  recovery  for  a  breach  of 
It  may  be  had  by  any  person  Injured  while 
engaged  In  loading  or  unloading  the  car  and 
exercising  ordinary  care  for  his  owH  safety. 
The  duties  and  obligations  of  a  common  car- 
rier to  the  public  are  not  suspended  during 
the  time  that  its  cars  are  being  used  by  Its 
patrons  for  purposes  of  loading  or  unload- 
ing. When  it  delivers  a  car  for  this  pur- 
pose and  Invites  its  customers  to  use  it,  it 
undertakes  that  the  car  Is  in  a  reasonably 
safe  condition  to  be  used  for  the  purpose 
intended.  There  is  no  sort  of  doubt  about 
the  proposition  that  a  carrier  must  keep  Its 
depot  grounds  and  premises  In  reasonably 
safe  condition  for  use  by  persons  having 
business  at  such  places  with  it;  and  that 
Its  failure  to  keep  them  In  such  condition  is 
actionable  negligence  for  which  It  may  be 
re<iulred  to  respond  In  damages  to  any  per- 
son Injured  on  account  of  such  failure.  This 
duty  and  corresponding  liability  is  based 
upon  the  doctrine  that,  as  the  carrier  invites 
the  public  to  use  its  stations  and  platforms 
and  premises  thereabouts,  it  must  keep  them 
In  a  reasonably  safe  condition  for  use  by  the 
persons  it  has  thus  Invited.  Hutchinson  on 
Carriers,  (  928;  2  Shearman  &  Rcdfleld  on 
the  Law  of  Negligence,  {  410.  And  there 
seems  to  be  no  sound  distinction  between  Its 
duty  in  these  respects  and  Its  duty  to  persons 
to  whom  It  furnishes  cars  In  the  course  of  its 
business  for  the  purpose  of  being  loaded  or 
nnlonded.  Its^ obligation  to  keep  its  station 
platforms  and'  approaches  In  a  reasonably 
safe  condition  for  use  by  persons  lawfully 
enjoying  them  by  its  Invitation  Is  no  great- 
er than  Its  duty  to  keep  a  car  In  a  reason- 
ably safe  condition  that  it  furnishes  to  a 
shipper  and  invites  him  to  use.  In  each 
Instiuice  the  person  using  the  premises  or 
appliances  furnished  to  him  by  the  carrier 
for  tlie  purpose  of  enabling  him  to  transact 
business  with  it  has  a  right  to  assume  that 
the  premises  and  appliances  so  furnished 
will  be  reasonably  safe  for  his  use.  It  would 
be  a  distinction  without  a  difference  to  hold 
that  a  carrier  must  keep  its  depot  platform 
reasonably  safe  for  use  by  persons  getting 
on  and  off  its  trains,  and  yet  that  It  might 
deliver  to  a  shipper  for  the  purpose  of  be- 
ing loaded  or  unloaded  a  car  that  was  In 
an  unsafe  and  dangerous  condition.  When 
the  railroad  company  placed  the  car  on  the 
switch  for  the  purpose  of  being  unloaded  by 
vhe  employes  of  the  extract  company,  these 


employes  while  so  engaged  were  neither 
trespassers  nor  licensees.  They  were  at 
least  impliedly  invited  by  the  railroad  com- 
pany to  engage  in  unloading  the  car  it  bad 
placed  there  for  that  purpose  to  be  unloaded 
by  them. 

As  said  in  3  Elliott  on  Railroads,  {  1248: 
"One  who  comes  upon  the  premises  of  a 
railroad  company  In  the  usual  course  of 
business  with  It  for  the  purpose  of  loading 
or  unloading,  or  delivering  and  receiving 
freight,  is  not  a  mere  licensee,  but  Is  enti- 
tled to  the  care  due  one  who  Is  Invited  to 
come  upon  the  premises  of  another."  In 
Southern  Railway  Company  In  Kentucky  y. 
Goddard,  121  Ky.  567,  89  S.  W.  673,  28  Ky. 
Law  Rep.  675,  the  court  cited  with  approval 
the  following  extract  from  Cooley  on  Torts: 
"When  one  expressly  or  by  invitation  in- 
vites others  to  come  upon  its  premises, 
whether  for  business  or  any  other  purpose. 
It  Is  his  duty  to  be  reasonably  sure  that  he 
Is  not  Inviting  them  into  danger,  and  to  that 
end  he  must  exercise  ordinary  care  and  pru- 
dence to  render  the  premises  reasonably  safe 
for  the  visit."  White  v.  Cincinnati,  etc.,  Rail- 
way Company,  89  Ky.478, 12  S.  W.  936,  7  L. 
R.  A.  44,  was  an  action  by  the  enipIoy£  of  a 
shipper  of  stock  who  was  injured  by  a  defect- 
ive stock  chute  white  engaged  in  loading 
stock,  and,  In  holding  that  he  had  a  good 
cause  of  action,  the  court  said:  "The  rule  ia 
well  settled  by  a  uniform  current  of  decisions 
so  numerous  that  citatldn  Is  unnecessary  that 
a  railroad  must  keep  Its  platforms  and  ap- 
proaches to  which  the  public  do  or  will  nat- 
urally resort  in  doing  business  with  It  in  a 
safe  condition  for  such  use.  •  «  •  The 
appellant  had  a  right  to  be  where  he  was, 
and  engaged  as  he  was,  when  be  was  in- 
jured. The  company  had  invited  his  pres- 
ence by  holding  Itself  out  as  a  carrier  of 
stock.  It  had  impliedly  said  to  the  public; 
The  platform  is  safe  for  the  purpose  in- 
tended, If  reasonable  care  be  exercised  in 
Its  use.'  ♦  •  •  In  this  case  the  compa- 
ny had  provided  but  the  one  chute  and  the 
one  apron  for  the  shipment  of  stock  at  the 
station.  It  was  Inviting  patronage  in  this 
way  by  the  public,  although  it  knew  the 
means  provided  for  the  pnrpose  were  un- 
safe." 

A  case  very  much  In  point  Is  Sheltrawn 
V.  Michigan  Central  Railroad  Co.,  128  Mich. 
609.  87  N.  W.  8!)3.  In  that  case  the  rail- 
road comi)any  had  placed  a  number  of  flat 
cars  on  a  switch  for  the  purpose  of  being 
loaded  with  logs.  Sheltrawn,  who  was  en- 
gaged In  loading  the  logs,  as  an  employe  of 
the  owner  of  the  logs,  was  Injured  by  rea- 
son of  the  cars  being  supplied  with  defective 
or  unsafe  brakes.  It  is  true  the  petition 
charged  that  the  railroad  company  knew 
the  use  to  which  the  cars  would  be  put,  but 
this  does  not  seem  to  have  been  a  material 
Issue  In  the  case;  the  court  proceeding  upon 
the  theory  that  It  was  the  duty  of  the  rail- 
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road  company  to  furnish  cars  In  a  reason- 
ably safe  condlttou  for  the  use  Intended. 
In  considering  the  case  the  court  said:  "It 
does  not  appear  to  be  questioned  that  the 
relation  of  the  defendant  to  this  operation 
was  snch  as  that  it  owed  a  duty  of  reason- 
able care  to  the  plaintiff,  as  to  which  ques- 
tion, see  Roddy  v.  Missouri  Pacific  R.  Co., 
104  Mo.  234,  15  S.  W.  1112,  12  L.  R.  A.  746. 
24  Am.  St.  Rep.  333."  Risque  t.  Chesapeake 
&  Ohio  Railway  Co..  104  Va.  476,  51  S.  E. 
730,  relied  on  by  counsel  for  appellant,  we 
do  not  regard  as  applicable  to  the  case  we 
are  considering.  In  that  case  Risque,  who 
was  an  employ^  of  the  Alleghany  Ore  & 
Iron  Company,  was  Injured  Id  a  collision 
between  an  engine  of  th^  ore  and  iron  com- 
pany and  a  passenger  train  of  the  Chesa- 
peake &  Ohio  Railway  Company.  It  seems 
that  the  collision  was  caused  by  the  fact 
that  the  railroad  company  furnished  the 
Iron  and  ore  company  with  cars  without 
brakes  to  be  used  by  the  latter  company  in 
Its  yards.  In  the  course  of  the  opinion  the 
court  said:  "The  declaration  shows  that  the 
cars  were  delivered  by  the  railway  company 
to  the  ore  and  iron  company  on  the  side 
track  to  be  moved  and  either  unloaded  of 
freight  belonging  to  the  ore  and  iron  com- 
pany or  loaded  with  the  product  of  that 
company.  If  these  cars  were  without  brakes, 
or  equipped  with  unsound  brakes.  It  was 
the  duty  of  the  ore  and  iron  company  to 
ascertain  the  fact  by  Inspection  and  either 
remedy  the  defect  or  decline  to  use  the  cars. 
No  relation  of  employer  and  employe  ex- 
isted between  the  defendant  company  and 
plaintiff's  intestate;  and,  If  he  suffered  any 
injury  by  reason  of  the  cars  In  question  be- 
ing without  brakes  or  equipped  with  un- 
sound brakes,  the  liability,  if  any,  would 
rest  upon  his  master,  the  Alleghany  Ore  & 
Iron  Company,  for  failing  to  make  proper 
inspection,  and  not  upon  the  railway  com- 
pany." It  will  thus  be  seen  that  the  de- 
fective cars  that  caused  the  injury  to  Risque 
had  been  turned  over  to  the  ore  and  Iron 
company  by  the  railway  company  to  be  used 
by  the  ore  and  Iron  company  in  Its  busi- 
ness, and  they  were  being  so  used  by  it  at 
the  time  of  the  injury,  and  were  under  the 
control  and  management  of  the  ore  and  iron 
connpany.  When  this  company  accepted  the 
cars  from  the  railroad  company.  It  took 
them  in  the  condition  they  were  delivered 
to  it,  and  thereupon  assumed  the  duty  of 
protecting  its  employes  from  injury  on  ac- 
count of  the  defective  or  dangerous  condi- 
tion of  the  cars.  This  idea  Is  well  Illustrat- 
ed in  Louisville  &  Nashville  R.  R.  Co.  v. 
Williams,  85  Ky.  199.  24  8.  W.  1,  15  Ky. 
Law  Rep.  548,  44  Am.  St  Rep.  214,  where 
the  court  said:  "When  one  company  receives 
cars  of  another  company  on  Its  line  of  road 
for  transportation,  it  is  the  duty  of  the  com- 
pany taking  them  to  make  careful  super- 
ficial Inspection  of  their  condition  such  as 
an  ordinarily  prudent  man  engaged  In  such 


business  would  make  for  the  protection  and 
safety  of  the  employes  required  to  handle 
the  car;  and,  when  such  defects  are  patent 
and  an  injury  occurs  to  the  employes  by 
reason  of  the  defect  that  is  unknown  to 
the  party  Injured,  the  company  Is  responsi- 
ble." To  the  same  effect  Is  L.  &  N.  R.  R. 
Co.  V.  Veach,  46  S.  W.  493,  20  Ky.  Law  Rep. 
403.  Roddy  v.  Missouri  Pacific  R.  Co.,  104 
Mo.  234,  15  S.  W.  1112,  12  L.  R.  A.  746,  24 
Am.  St  Rep.  333,  is  also  relied  on  by  coun- 
sel for  the  appellant  but  a  careful  reading 
of  the  case  shows  that  it  is  not  in  conflict 
with  the  views  we  have  expressed.  Rod- 
dy was  an  employe  of  Pickle,  who  owned 
and  operated  a  stone  quarry.  The  railroad 
company  furnished  cars  to  the  quarry  to  be 
loaded  with  stone.  Roddy  was  Injured  by 
the  failure  of  the  railroad  company  to  have 
the  cars  furnished  the  quarry  people  equip- 
ped with  brakes,  and  in  an  action  against 
the  railroad  company  for  Its  failure  to  fur- 
nish cars  provided  with  suitable  brakes  Rod- 
dy recovered  damages.  In  considering  the 
case  the  court  after  stating  that  there  was 
no  contractual  relation  between  Roddy  and 
the  railroad  company,  nor  the  relation  of 
master  and  servant  said:  "What  then, 
was  the  true  relation  between  these  parties? 
And  what,  if  any,  duty  did  it  owe  to  plain- 
tiff Roddy  as  the  employe  of  Pickle?  De- 
fendant was  engaged  In  the  general  busi- 
ness of  a  common  carrier.  It  operated  a 
railroad  between  St.  Louis  and  Kansas  City. 
Pickle  was  the  owner  of  large  and  valuable 
stone  quarries  situated  some  distance  from 
the  defendant's  road.  •  ♦  ♦  It  thus  be- 
came a  matter  of  mutual  interest  and  profit 
to  defendant  and  Pickle  to  provide  means 
for  the  transportation  of  this  merchandise 
from  the  quarry  to  points  at  which  It  could 
be  sold.  A  contract  was  entered  Into  be- 
tween them,  by  which  defendant  built  a 
branch  or  spur  road  from  Its  line  to  the 
quarries,  and  also  tracks  from  this  spur  In- 
to the  quarries.  These  were  paid  for  by 
Pickle.  In  order  to  facilitate  the  transporta- 
tion of  stone,  which  was  beneficial  to  both 
parties,  it  was  agreed  that  defendant  should, 
when  cars  were  needed,  place  them  on  the 
quarry  tracks  or  conveniently  near  to  them, 
and  that  Pickle  should  move  them  when 
needed  Into  position  for  loading,  and,  when 
loaded,  defendant  should  take  them  out  and 
transport  them,  to  their  destination.  Plain- 
tiff was  employed  by  Pickle,  and  a  part  of 
bis  duties  consisted  In  moving  and  handling' 
these  cars.  •  •  •  Under  this  evidence,  It 
is  clear  that  what  was  to  be  done  by  the 
respective  parties  under  the  contract  was 
for  their  mutual  profit,  and  each  was  a 
contractor  with  the  other  to  perform  a  par- 
ticular part  of  the  work  necessary  to  carry 
out  the  common  purpose.  •  •  •  we  think 
each  of  these  contracting  parties  owed  to 
the  other  and  his  employes  the  duty  of  prop- 
erly discharging  his  part  of  the  Joint  un- 
dertaking in  respect  to  any  matter  exclusive- 
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ly  devolving  apon  him.  Pickle  Uad  nothing 
to  do  with  selecting  or  providing  the  cars. 
That  duty  was  Intrusted  entirely  to  defend- 
ant They  were  intended  for  the  use  of 
PlcUe  and  his  servants  In  discharging  bis 
part  of  the  contract,  and  we  think  the  ob- 
ligation rested  upon  defendant  to  use  ordi- 
nary care  to  provide  such  as  would  be  rea- 
sonably safe  for  such  use.  •  •  •  while 
the  relation  of  master  and  servant  did  not 
exist  between  these  parties,  defendant  owed 
to  plaintiff  the  observance  of  reasonable  care 
in  the  selection  of  its  cars  for  his  use,  which 
is  the  same  degree  of  care  the  master  is 
required  to  observe  in  providing  his  servant 
with  the  instrumentalities  for  carrying  on 
its  business."  We  have  reached  the  conclu- 
sion that  under  the  facts  stated  the  railroad 
company  owed  a  duty  to  the  extract  com- 
pany and  its  employes  to  furnish  the  car  in 
a  reasonably  safe  condition  to  be  unloaded, 
and  that  under  the  evidence  It  failed  to 
perform  this  duty. 

The  point  Is  further  made  that  Freppon 
was  guilty  of  contributory  negligence  suf- 
ficient to  defeat  a  recovery.  But  the  facts 
do  not  authorize  this  assumption.  There  is 
no  evidence  that  he  knew  or  had  reasona- 
ble grounds  to  believe  that  the  car  door  would 
fall  If  he  knocked  the  pin  out,  or  that  he 
failed  to  exercise  ordinary  care  for  his  own 
safety.  The  question  of  whether  or  ■  not 
he  was  guilty  of  contributory  negligence 
was  fairly  submitted  to  the  jury  in  an  In- 
struction telling  them,  In  substance,  that 
If  they  believed  from  the  evidence  that  the 
plaintiff  failed  to  use  ordinary  care  in  un- 
loading the  car,  and  was  careless  and  neg- 
lig;ent  In  so  unloading  the  same,  and  that 
but  for  his  own  carelessness  and  negligence 
the  accident  and  injury  would  not  have  oc- 
curred, they  should  find  for  the  defendant 

It  is  further  urged  that  the  verdict  is 
excessive,  but  the  evidence  does  not  war- 
rant us  In  so  holding.  The  injuries  received 
by  BVeppon  were  very  serious  and  painful, 
and  the  only  doctor  who  testified  in  the  case 
said  that  although  his  disability  to  labor 
was  not  totally  destroyed,  it  was  perma- 
nently impaired,  and  that  his  Injured  limb 
would  never  be  as  good  as  It  was  before 
the  Injury.  Under  these  circumstances  the 
verdict  Is  not  in  our  opinion  excessive. 

Perceiving  no  substantial  reason  why  the 
verdict  should  be  interfered,  with,  the  judg- 
ment of  the  lower  court  is  affirmed. 


CREAGBR'S   ADlkTR  v.   ILLINOIS   CENT. 

R.  R.  CO.  et  al.t 
(Court  of  Appeals  of  Kentucky.    Sept  28, 1909.) 

1.  Railroads  (|  376*)— Opebatiow  —  Irjubt 
TO  Trespasses. 

Train  employ^  were  not  bound  to  main- 
tain a  lookout  for  a  trespasser  upon  the  track 
and  owed  him  no  duty  until  he  was  discovered. 


but,  If  his  peril  was  discovered  before  he  was 
struck,  they  were  bound  to  exercise  ordinary 
care  to  use  all  reasonable  means  to  prevent 
striking  him. 

IEjA.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  1276;   Dec.  DigTl  376.*] 

2.  Nbouoenck  (I  121*)— PREBiniFTIOir. 

Negligence  is  not  presamed,  but  must  be 
directly  proved,  or  the  nets  shown  from  which 
it  may  be  reasonably  inferred. 

[EM.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  217-220,  224t-228;    Dec  Dig.  f 

3.  RaILBOADS  (i  400*)— iRJtTBT  TO  Tbespass- 

EB  —  Action  —  SumciKNOT  or  Evioenck  — 

DiSCOVEBT  OP  Pkbh,. 

In  an  action  for  the  death  of  a  trespasser 
by  l>eing  struck  on  defendant's  tracks,  evidence 
held  not  to  show  that  the  train  employes  dis- 
covered intestate's  peril  in  time  to  prevent  his 
death  by  exercising'  ordinary  care,  so  that  a 
verdict  was  properly  directed  for  defendant. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  IMg.  f  1375;  Dec.  Dig.  |  400.*] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

"To  be  officially  reported." 

Action  by  D.  B.  Creager's  administrator 
against  the  Illinois  Central  Railroad  Com- 
pany and  another.  From  a  judgment  for 
defendants  upon  a  directed  yerdlct,  plain- 
tiff appeals.   Affirmed. 

A.  Jones  and  Robert  Hardison,  Jr.,  for  ap- 
I)ellant    Taylor  &  Evans,  for  appellees. 

SXITTLE,  J.  One  of  appellee  Illinois 
Central  Railroad  Company's  fast  passenger 
trains  on  March  16,  1907,  ran  against  D.  B. 
Creager  in  Muhlenberg  county  1^  miles 
south  of  Rockport  Ky.,  and  so  Injured  him 
as  to  Immediately  cause  his  death.  The  ap- 
pellant Charles  Creager,  as  administrator 
of  the  decedent's  estate,  thereafter  brought 
suit  in  the  court  below  against  the  railroad 
company  and  Andy  Fraley,  engineer  In 
charge  of  the  train  at  the  time  of  the  acci- 
dent, seeking  to  recover  of  it  and  him  $15k- 
000  damages  for  the  mental  and  physical 
suffering  of  the  intestate  between  the  time 
of  the  infliction  of  the  injuries  and  his  death; 
It  being  alleged  in  the  petition  that  the  same 
were  caused  by  the  negligence  of  the  appel- 
lee Ilinols  Central  Railroad  Company  and 
its  engineer,  Fraley.  The  separate  answers 
of  the  appellees  denied  the  negligence  charg- 
ed in  the  petition,  alleged  that  appellant's 
intestate  was  a  trespasser  upon  the  railroad 
track  at  the  time  of  the  accident  that  his 
presence  thereon  was  not  discovered  by 
those  in  charge  of  the  train  in  time  to  have 
prevented  bis  Injuries,  and  that  the  Injuries 
and  death  of  the  intestate  were  caused  sole- 
ly by  his  own  negligence.  The  affirmative 
matter  of  the  answer  was  controverted  by 
the  reply.  On  the  trial  the  circuit  court 
deeming  the  appellant's  evidence  insufficient 
to  authorize  a  recovery,  peremptorily  In- 
structed the  jury  to  find  for  appellee,  which 
was  done  and  judgment  entered  accordingly. 


*F«r  otber  cum  *»•  tamm  topic  uid  (ecUon  NUMBBR  In  Dec.  ft  Am.  Digs.  1907  to  data,  &  Reportar  lDd« 

t  RabakrlnK  deniad  November  S,  1909. 
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It  Is  Insisted  for  appellant  that  this  was 
error,  on  account  of  which  and  the  refusal 
of  the  court  to  tyrant  him  a  new  trial  he 
aska  a  reversal  of  the  Judgment.  It  Is  con- 
ceded that  the  Intestate  when  Injured  was 
a  trespasser  upon  appellee's  railroad  track, 
and,  this  being  true,  no  duty  rested  upon  ap- 
pellee's servanta  in  charge  of  the  train  to 
maintain  a  lookout  for  him,  nor  did  they 
owe  him  any  duty  whatever  until  his  pres- 
ence on  the  track  was  actually  discovered 
by  them,  but.  If  his  peril  was  discovered  by 
them  before  tbe  train  struck  him,  it  was 
their  duty.  In  the  exercise  of  ordinary  care, 
to  use  all  reasonable  means  at  their  com- 
mand to  prevent  tbe  train  from  striking  him. 
It  Is  further  conceded  that  the  intestate's 
collision  with  tbe  train  occurred  at  or  near 
13ie  end  of  a  trestle;  that  the  train  was 
several  hours  behind  its  regular  time,  and 
running  at  a  speed  of  not  less  than  60  miles 
an  hour;  and  that  it  passed  through  a  cut 
ending  with  a  curve  in  the  track  and  cross- 
ed a  public  road  before  striking  the  intes- 
tate. It  is  claimed  by  appellant,  and  some 
of  bis  evidence  tended  to  prove,  that  a  person 
walking  on  the  railroad  at  the  point  where 
tbe  Intestate  was  killed  could  have  been 
seen  by  the  engineer  or  fireman  of  the  train, 
it  maintaining  a  lookout,  a  distance  of  750 
feet  or  250  yards  before  reaching  him.  This 
may  be  true,  and  yet  the  fact  would  not 
authorize  a  recovery.  In  the  absence  of  evi- 
dence conducing  to  prove  that  the  engineer 
or  fireman  did  see  the  intestate,  and,  after 
discovering  his  perU,  might  by  the  exercise 
of  ordinary  care  have  prevented  the  train 
from  striking  him. 

The  only  eyewitness  to  the  accident  was 
Dr.  SlUott,  who,  though  several  hundred 
yards  distant,  saw,  as  he  thought,  the  intes- 
tate step  from  the  track  out  of  the  way  of 
the  train  Just  as  it  reached  him,  but  did 
not  see  him  before  the  train  reacbed  him. 
He,  of  course,  learned  immediately  after- 
wards that  the  Intestate  did  bot  escape  the 
train  at  all,  but  was  struck  and  killed  by  it 
Wbetber  the  Intestate  had  stepped  upon  tbe 
track  Just  before  he  was  killed,  or  had  pre- 
Tioosly  been  walking  or  sitting  upon  It,  does 
not  appear  from  the  evidence,  and  no  wit- 
ness testified  that  he  was  ever  seen  on  the 
track  or  at  all,  by  either  the  engineer  or 
fireman,  before  tbe  train  struck  him.  It  is, 
however,  argned  by  counsel  for  appellant 
that  tbe  fact  that  the  locomotive  whistle 
was  blown  twice  or  more  before  the  train 
struck  the  Intestate,  and  the  further  fact 
that  tbe  view  along  the  track,  after  the 
train  left  the  cut,  was  xmobetructed  for  a 
distance  of  750  feet  before  tbe  train  struck 
the  Intestate,  afforded  some  evidence  that 
they  saw  him  on  the  track.  Moreover,  that 
there  was  some  evidence  from  two  expert 
trainmen  that  the  train  could  have  been 
stopped  short  of  750  feet,  and  that  these 
facts  or  circumstances,  however  incondu- 
aive,  entitled  tbe  appellant  to  have  his  case 


go  to  the  Jury.  Three  or  four  witnesses  tes* 
tlfled  that  they  heard  the  train  whistle. 
Some  said  It  gave  two  shorts  blasts,  others 
more;  but  a  careful  analysis  of  the  evidence 
will  show  that  none  of  the  witnesses  could 
precisely  locate  the  whereabouts  of  the 
train  when  the  whistling  was  done.  Wheth- 
er It  was  to  indicate  the  approach  of  the 
train  to  the  cut,  the  sharp  curve  near  tbe 
mouth  of  the  cut,  or  was  a  signal  for  the 
public  crossing,  or  trestle,  or  to  stop  the 
train  after  It  struck  the  intestate,  cannot 
be  told  from  tbe  evidence. 

Negligence  is  not  to  be  presumed.  It 
must  be  directly  proved,  or  the  facts  estab- 
lished from  which  it  may  reasonably  be 
inferred.  In  a  case  where  tbe  person  In- 
jured and  killed  is  a  trespasser  on  the  rail- 
road company's  track,  the  decisive  question 
Is,  not -whether  those  in  charge  of  the  train 
might  have  seen  the  trespasser  by  main- 
talnlng  a  proper  lookout,  but  did  they  see 
him  and  know  of  bis  peril,  and,  if  so,  could 
they  by  the  exercise  of  ordinary  care  have 
prevented  Injuvy  to  him?  The  doctrine  ap- 
plicable to  tbe  facts  of  the  Instant  case  la 
well  expressed  in  an  opinion  of  the  court 
in  the  case  of  Nashville,  0.  &  St  By.  C!o. 
y.  Bean's  Bx'r,  128  Ky.  758,  110  &  W.  328, 
33  Ky.  Law  Bep.  303,  as  follows:  "Nor  U 
there  any  direct  testimony  conducing  to 
show  when  or  where  the  deceased  came'  upon 
the  railroad  track,  or  how  long  he  bad  been 
walking  on  the  track  before  he  was  struck, 
or  when  his  peril  was  discovered  by  the  per- 
sons in  charge  of  the  train,  or  that  after  act-- 
nally  discovering  his  peril  they  could,  by  the 
exercise  of  ordinary  care,  have  stopped  tbe 
train  in  time  to  avoid  the  injury  to  blm. 
♦  *  *  The  fact  •  •  »  that.  If  de- 
ceased had  been  walking  on  the  track  the 
engineer,  if  keeping  a  lookout  must  have 
seen  blm  In  time  to  have  stopped  the  train, 
if  he  exercised  ordinary  care,  falls  far  short 
of  showing  when  the  peril  of  the  deceased 
was  actually  discovered  by  the  trainmen,  or 
that,  in  the  exercise  of  ordinary  care,  by 
tbe  use  of  all  reasonable  means  at  hand, 
they  could  have  prevented  striking  him  aft- 
er his  peril  was  so  actually  discovered.  We 
cannot  supply  tbe  failure  in  the  evidence  for 
appellee  to  show  the  existence  of  these  facts 
80  indispensable  to  a  recovery  by  assuming 
that,  as  the  track  was  straight,  the  persons 
In  charge  of  the  engine  must  have  discovered 
the  peril  of  deceased  In  time  to  prevent  in- 
Jiury  to  him  by  the  exercise  of  ordinary  care 
on  their  part  •  •  •  And  they  were  un- 
der no  duty  to  discover  it  any  sooner  than 
they  did,  whenever  that  was.  They  may 
not  have  been  keeping  a  lookout,  or,  if  keep- 
ing one,  may  have  concluded  that  tbe  de- 
ceased, if  be  was  either  at  the  south  or 
north  end  of  the  trestle,  would  get  off  the 
track  in  time  to  avoid  being  injured.  In 
cases  like  this,  wbere  it  is  sought  to  recov- 
er for  Injury  to  a  trespasser  on  the  track, 
there  must  be  some  evidence  conducing  to 
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show  two  things:  First,  when  the  persons 
In  charge  of  the  train  actually  discovered 
his  peril;  and,  second,  that  after  the  dis- 
covery they  could,  by  the  exercise  of  ordi- 
nary care,  with  the  use  of  all  reasonable 
means  at  hand,  prevent  Injury  to  him." 
The  following  additional  authorities  will 
demonstrate  that  the  doctrine  in  question 
has  repeatedly  been  approved  by  this  court: 
C.  &  O.  Ry.  v.  Nlpp's  Adm'r,  125  Ky.  49,  100 
S.  W.  24G,  30  Ky.  Law  Rep.  1131;  CJummlngs" 
Adm'r  v.  I.  C.  R.  R.  Co.,  110  S.  W.  809,  33  Ky. 
Law  Rep.  584;  Adams'  Ex'x  v.  L.  &  E.  B. 
R.  Ck).,  104  S.  W.  363.  31  Ky.  Law  Rep.  987; 
Early's  Adm'r  v.  L.  H.  ft  St.  U  Ry.  Co.,  115 
Ky.  13,  72  S.  W.  348,  24  Ky.  Law  Rep.  1807. 
Becker  v.  L.  ft  X.  R,  R.  Co.,  110  Ky.  474,  61 
S.  W.  997,  22  Ky.  Law  Rep.  1893,  53  L.  R. 
A.  267,  06  Am.  St  Rep.  459.  and  L.  &  N.  R. 
R.  Co.  v.  Bell,  108  S.  W.  335,  32  Ky.  Law 
Rep.  1312,  the  two  cases  relied  on  by  appel- 
lant as  sustaining  his  contention  that  his 
case  should  have  been  submitted  to  the 
Jury,  are  readily  differentiated  upon  the 
facts  from  the  instant  case  and  those  su- 
pra. In  the  Becker  Case  it  was  made  to 
appear  that  the  engineer  of  the  train  was 
looking  out  of  the  cab  window  and  at  the 
bridge  where  Becker  was  killed  for  960 
feet  before  the  bridge  was  reached  by  the 
engine,  during  the  whole  of  which  time 
Becker,  In  plain  view,  was  trying  to  rescue 
his  companion  who  had  fallen  between  the 
ties  of  the  bridge.  In  the  Bell  Case  two 
witnesses  saw  the  engineer  of  the  train 
which  caused  the  Injuries  of  Miss  Bell  look- 
ing toward  the  trestle  from  which  she  Jump- 
ed, a  distance  of  325  yards,  before  she  did 
so;  the  young  lady  being  In  plain  view  of 
those  on  the  engine  all  the  while.  In  addi- 
tion, it  was  proved  that  the  train  was  a 
light  one,  and  that  the  alarm  whistle  was 
repeatedly  blown  before  the  train  reached 
the  trestle.  The  facts  In  these  two  cases 
were  properly  held  to  furnish  some  evidence 
that  those  In  charge  of  the  engines  discov- 
ered the  peril  of  the  persons  struck  by  the 
trains  in  time  to  have  prevented,  by  the  ex- 
ercise of  ordinary  care,  their  injuries. 
Therefore  the  cases  were  submitted  to  the 
Jury. 

In  the  case  at  bar  there  was  no  evidence 
which  conduced  to  prove  that  those  in  charge 
of  the  train  discovered  the  peril  of  appel- 
lant's Intestate  In  time  by  the  exercise  of 
ordinary  care  to  prevent  his  death.  The  tri- 
al court,  therefore,  properly  Instructed  the 
Jury  to  find  for  the  appellees. 

Wherefore  the  Judgment  Is  afSrmed. 


PHILLIPS  T.  RATLIFP. 

(Court  of  Appeals  of  Kentucky.    Oct  8,  1009.) 

1.  Elections   (|  285*)— Contest»— Actions— 
Vebification  of  Petition. 

A  motion  to  dismiss  an  election  contest  be- 
cause of  the  failure  of  plaiotiff  to  verify  the 


petition  most  be  overruled  where  It  appears  by 
the  affidavits  of  plaintiff,  his  attorney  and  a 
notary,  that  the  original  petition,  which  was 
later  lost  was  verified,  thoa^h  the  amended  peti- 
tion was  not. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  i  285.»] 

2.  Elections  (J  285*)— Contests— Actions— 
Vebification  op  Petition. 

A  defendant  in  an  election  contest  who  an- 
swered the  petition  before  complaining  of  plain- 
tiff's failure  to  verify  it  waived  the  right  to 
compel  its  verification. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  i  285.*] 

3.  Elections  (f  285*)— Contests— Actions— 
Verification  of  Petition. 

The  court  should  not  dismiss  an  election 
contest  because  of  the  failure  of  plaintiff  to 
verify  the  petition  without  first  giving  him  time 
and  opportunity  to  verify  It. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  I  285.*] 

4.  Pleading  (|  340*)— Amenditknts— Substi- 
tuted Petition  and  Akenduentb— Allow- 
ance. 

Where  the  petition  and  amended  petition 
were  lost  without  plaintiff's  fault,  the  court 
properly  permitted  the  filing  of  a  subntituted 
petition  and  amended  petition  constituting  sub- 
stantially correct  copies  of  the  originals. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  1027;   Dec  Dig.  {  340.«] 

5.  Elections  (j  288*)— Contests— Plkadinos 
-Amendments. 

Ky.  St.  1909,  i  1506a,  subsec.  12,  providing 
that  the  petition  in  an  election  contest  shall 
state  the  grounds  of  the  contest  relied  on,  and 
no  other  ground  shall  afterward  be  relied  on, 
does  not  prevent  an  amended  petition  correct- 
ing a  mistake  in  the  original  petition  in  the 
statement  of  the  number  of  votes  received  by 
the  candidates  for  the  oiSce. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  I  288.*] 

6.  Pleading  (|  343*)— Judouent  on  Plead- 
ings. 

Where  the  petition  in  an  election  contest 
gave  the  number  of  votes  received  by  each  par- 
ty, showed  olaintiff's  election,  stated  specifical- 
ly the  number  of  illegal  votes  cast  and  counted 
tor  defeuuant,  together  with  the  names  of  the 
voters  and  the  grounds  of  the  illegality  of  the 
votes,  and  the  answer  made  an  issue  as  to  such 
votes,  without  indicating  what  illegal  votes,  if 
any,  were  received  by  plaintiff,  and  alleged  that 
the  judge  of  the  election  failed  to  deposit  ia 
the  ballot  box  the  ballot  of  a  voter,  and  that 
such  officer  was  guilty  of  misconduct  withont 
showing  what  differences  were  made  in  the  re- 
sult, defendant  was  not  entitled  to  judgment  ca 
the  pleadings,  though  plaintiff  did  not  file  any 
reply. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  1019 ;   Dec  Dig.  |  343.*] 

Appeal  from  Circuit  Court,  Pike  County. 

"To  be  officially  reported." 

Action  by  Floyd  Ratliff  against  John  P. 
Phillips.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

W.  H.  Flanery,  A.  F.  Chllders,  and  Roscoe 
Vanover,  for  appellant  L.  J.  Williamson, 
3.  F.  Butler,  and  J.  J.  Moore,  for  appellee. 

SETTLE,  J.  Appellant  and  appellee  were 
candidates  for  school  trustee  in  district  No. 
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45,  Pike  county,  at  an  election  held  August 
1,  1009.  The  election  officers  gave  appel- 
lant a  certificate  declaring  him  elected  to 
the  office,  and  be  thereupon  qualified  and 
undertooli  the  performance  of  the  duties 
thereof.  Thereafter,  appellee,  by  a  peti- 
tion filed  in  the  Pike  circuit  court,  contested 
appellant's  right  to  the  office  in  question, 
and  claimed  to  have  been  elected  to  It  him- 
self by  a  majority  of  the  votes  cast  In  the 
election. 

The  grounds  of  contest  set  forth  in  the 
petition  were,  in  substance,  that  appellee 
received  12  and  appellant  10  votes,  which 
entitled  the  former  to  the  office  of  school 
trustee  in  district  45,  and  made  it  the  duty 
of  the  election  officers  to  issue  him  a  certifi- 
cate declaring  blm  duly  elected  thereto.  But 
that  they  lllegKlIy  refused  him  the  certifi- 
cate, and  fraudulently  gave  It  to  appellant 
instead.  It  was  further  alleged  in  the  peti- 
tion that  four  of  the  ten  votes  cast  and 
conoted  for  appellant  were  illegal,  and  should 
not  have  been  received  or  counted  by  the 
election  officers — the  names  of  the  persons 
casting  the  four  illegal  votes  and  the  rea- 
sons urged  for  their  rejection  being  stated  In 
the  petition — and  that  the  exclusion  of  these 
four  illegal  votes  would  have  reduced  the 
total  number  of  legal  votes  cast  for  appel- 
lant to  six,  and  given  appellee  a  majority 
of  six  by  actual  count.  It  was  likewise  al- 
leged In  the  petition  that  at  the  close  of  the 
polls,  and  after  the  election  officers  had  in- 
spected and  counted  the  ballots,  tabulated 
the  Tote,  and  publicly  announced  the  result 
showing  appellee  elected  by  a  majority  of 
two  votes,  the  clerk  of  the  election  fraud- 
ulently transferred  one  of  the  votes  which 
bad  been  legally  cast  and  counted  for  ap- 
pellee to  the  column  of  votes  counted  for  ap- 
pellant, thereby  making  an  apparent  tie 
under  color  of  which,  by  lot  or  otherwise, 
the  latter,  instead  of  appellee,  was  given 
the  certificate  of  election.  By  the  prayer  of 
the  petition  a  recount  of  the  ballots  was 
asked,  and  that  the  court,  by  proper  Judg- 
ment, declare  appellee  entitled  to  the  office 
in  controversy  and  place  him  in  possession 
thereof. 

Before  appellant's  answer  was  ffied,  ap- 
pellee tendered  and  was  permitted  to  tile 
an  amended  petition,  in  which  it  was  averred 
that  the  statements  of  the  original  petition 
that  appellant  received  10  and  appellee  12 
Totes  in  the  election  for  school  trustee  in 
district  No.  45,  was  a  mistake,  and  that  in 
point  of  fact  appellee  received  23  votes  and 
appellant  20  votes.  The  answer  of  the  ap- 
pellant traversed  the  averments  of  the  peti- 
tion as  amended,  and,  in  addition,  alleged 
that  Illegal  votes  were  cast  and  counted  for 
appellee  in  the  election  for  school  trustee, 
but  did  not  indicate  by  whom  the  alleged 
Illegal  votes  were  cast,  how  many  there 
were,  or  upon  what  grounds  they  should 
have  been  excluded.  The  answer  also 
charged  George  Deskins,  one  of  the  Judges 


of  the  election,  with  fraud  and  misconduct 
in  connection  with  the  custody  of  the  ballot 
box  after  ttie  election.  The  answer  was 
made  a  counterclaim  and  Judgment  asked 
declaring  appellant  the  rightful  incumbent 
of  the  office  in  controversy.  After  the  filing 
of  the  answer  appellee  took  the  depositions 
of  several  witnesses,  including  that  of  Des- 
kins, one  of  the  judges  of  the  election,  in 
support  of  the  grounds  of  contest,  but  no 
proof  was  taken  by  the  appellant.  Upon  the 
bearing  the  circuit  court  rendered  Judgment 
declaring  appellee  entitled  to  the  office  In 
question,  and  giving  him  possession  thereof. 
The  Judgment  shows  that  it  was  rendered 
after  a  recount  by  the  court  of  the  ballots 
and  ascertainment  from  such  recount,  and 
other  evidence  furnished  by  the  depositions 
appearing  in  the  record,  that  there  were  43 
votes  actually  cast  in  the  election  for  school 
trustee,  23  of  which  were  cast  for  appellee, 
and  20  for  appellant;  that  one  of  the  votes 
received  by  appellant — that  of  Harlan  May- 
nard — was  illegally  cast  and  counted  for 
him,  Maynard  having  voted  by  marking  his 
ballot  on  a  table  in  the  presence  and  in  view 
of  the  officers  of  election  without  being 
sworn  as  required  by  law  of  one  unable,  as 
he  was,  to  read.  The  throwing  out  of  May- 
nard's  vote  left  appellant  with  but  19  votes, 
which,  subtracted  from  the  23  votes  received 
by  appellee,  left  a  majority  in  bis  favor  of 
4  votes.  Appellant,  being  dissatisfied  with 
the  Judgment,  has  appealed. 

He  contends  that  the  circuit  court  should 
have  sustained  his  motion  to  dismiss  the 
contest  because  of  the  alleged  failure  of 
appellee  to  verify  the  petition.  The  motion 
was  properly  overruled,  as  It  was  made  to 
appear  by  the  affidavits  of  appellee,  L.  J. 
Williams,  his  attorney,  and  George  Pinson, 
a  notary,  that  the  original  petition,  which 
was  later  lost,  had  been  verified  by  appellee. 
Besides,  it  appears  from  the  record  that  ap- 
pellant's answer  was  filed  before  complaint 
of  appellee's  failure  to  verify  the  petition 
was  made.  This  being  the  case,  he  waived 
the  right  to  compel  a  verification  of  the  peti- 
tion. And,  had  the  objection  to  the  want 
of  verification  been  made  In  time,  the  court 
should  not  have  dismissed  the  petition  with- 
out first  giving  appellee  time  and  opportuni- 
ty to  verify  It  i 

Appellant  complains  that  the  court  should 
not  have  allowed  the  substituted  petition  and 
amended  petition  to  be  filed  over  his  objec- 
tion. This  contention  is  without  reason.  It 
clearly  appears  from  the  record  that  the 
petition  and  amended  petition  were  unac- 
countably lost,  and  certainly  without  fault 
on  appellee's  part  The  case  could  not  well 
proceed  without  the  substituted  pleadings. 
It  was  indispensably  necessary  that  they  be 
filed;  and  it  does  not  appear  that  they  are 
not  substantially  correct  copies  of  the  origi- 
nals. Alanlfestly  their  rejection  by  the  court 
would  have  been  error. 

Appellant   also   contends  tbat  the  court 


Digitized  by 


Google 


462 


121  SOCTHWBSTBRN  RBPORTEB. 


(Ky. 


should  not  have  allowed  the  amended  peti- 
tion to  be  filed.  This  contention  Is  based 
apon  subsection  12,  $  1596a,  E!y.  St,  which 
provides  that  the  petition  "shall  state  the 
grounds  of  the  contest  relied  on  and  no 
other  ground  shall  afterwards  be  relied  up- 
on." As  previously  stated,  the  only  purpose 
of  the  amendment  was  to  correct  a  mistake 
made  In  the  original  petition  as  to  the  num- 
ber of  votes  received  by  appellant  and  ap- 
pellee, respectively,  In  the  election  for  school 
trustee;  the  mistake  consisting  In  the  charge 
In  the  original  petition  that  the  number  of 
votes  received  by  appellee  was  12  and  by 
appellant  10,  whereas  the  true  number,  as 
averred  In  the  amended  petition,  was  23 
for  appellee  and  20  for  appellant.  The  aver- 
ments of  the  original  petition  as  to  the  Il- 
legality of  four  of  the  votes  cast  for  appel- 
lant and  as  to  other  grounds  for  contest 
were  not  withdrawn  or  changed  by  the 
amendment,  nor  did  it  set  up  any  new 
ground  of  contest.  We  are  aware  of  no 
rule  of  law  or  practice  that  will  in  any 
case  forbid  the  filing  of  an  amendment  to 
correct  a  mistake.  The  court  did  not,  there- 
fore, err  in  permitting  the  filing  of  the 
amendment  in  this  case.  Wilson  v.  Hlnes,  99 
Ky.  221,  85  8.  W.  627,  37  8.  W.  148. 

Finally,  ,lt  is  contended  by  appellant  that, 
as  the  affirmative  matter  of  his  answer  and 
counterclaim  was  nncontroverted  by  a  reply 
or  of  record,  he  was  by  reason  of  that  fact 
entitled  to  a  Judgment  on  the  face  of  the 
pleadings.  We  cannot  sustain  this  conten- 
tion. WhQe  it  Is  true  that  the  affirmative 
matter  of  appellant's  answer  is  nncontrovert- 
ed, it  presents  nothing  of  a  material  char- 
acter not  put  In  issue  by  the  averments  of 
the  petition  and  the  denials  of  the  answer. 
In  other  words,  the  petition  states  specifical- 
ly the  number  of  Illegal  votes  that  were 
cast  and  counted  for  appellant,  gives  the 
names  of  the  voters,  and  states  the  grounds 
upon  which  the  votes  should  be  held  illegal. 
An  Issue  is  made  as  to  these  votes  by  the 
denials  of  the  answer,  but  the  answer  does 
not  Indicate  what  Illegal  votes.  If  any,  were 
received  by  appellee.  In  other  words.  It 
does  not  attack  as  Illegal  any  vote  that  was 
cast  or  counted  for  appellee.  It  is  true  para- 
graph 3  of  the  answer  alleges  that  George 
Deskins,  a  Judge  of  the  election,  received  the 
ballots  from  the  voters  and  placed  them  in 
the  ballot  box,  and  that  he  failed  to  deposit 
in  the  box  the  ballot  of  one  voter.  But  who 
was  the  voter  whose  ballot  Deskins  failed  to 
deposit  In  the  ballot  box,  and  for  whom  bad 
the  ballot  been  cast?  The  answer  does  not 
state.  Manifestly  the  averments  referred  to 
are  mere  conclusions,  a  denial  of  which  was 
unnecessary. 

It  Is  likewise  true  that  the  fourth  para- 
graph of  the  answer  contains  a  charge  that 
Deskins,  a  Judge  of  the  election,  had  in  bis 
custody  the   ballot  box  and  key   to   same. 


and  that  he  opened  the  box  and  changed 
some  of  the  ballots.  But  It  Is  not  alleged 
that  his  custody  of  the  box  was  illegal  or 
unauthorized,  or  how  many  or  whose  bal- 
lots he  changed  or  the  manner  of  doing  It 
Nor  does  It  appear  from  the  averments  of 
the  pleading  in  whose  interest  the  bal- 
lots were  changed,  or  whether  such  alleged 
changes  made  any  difference  In  the  result 
Obviously  no  facts  are  here  alleged  with 
respect  to  which  appellee  was  required  to 
take  Issue;  for,  as  said  In  Preston  v.  Price, 
70  8.  W.  623,  24  Ky.  Law  Rep.  1090,  also 
a  contested  election  case,  "even  if  the  af- 
firmative averments  of  the  answer  be  taken 
as  true,  the  contestant  might  still  recover, 
if  he  proved  the  averments  of  the  petition. 
•  *  • "  In  other  words,  the  vague  and 
Indefinite  affirmative  matter  pleaded  in  the 
third  and  fourth  paragraphs  of  the  answer, 
even  though  taken  as  confessed,  is  not  suf- 
ficient to  overcome  the  averments  of  the  pe- 
tition. 

In  view  of  what  has  been  said.  It  is  mani- 
fest that  appellant  was  not  entitled  to  a 
Judgment  on  the  face  of  the  pleadings.  The 
circuit  court,  therefore,  properly  considered 
the  proof  in  the  record  and  its  considera- 
tion, together  with  the  recount  of  the  bal- 
lots, removed  all  doubt  as  to  the  correctness 
of  the  conclusions  expressed  in  the  Judg- 
ment Indisputably  appellee  did  receive  23 
and  appellant  19  votes  in  the  election  for 
school  trustee.  The  ballot  box  had  not  becai 
tampered  with,  and  was  properly  delivered 
to  the  county  superintendent  of  schools,  and 
the  ballots  were  all  signed  by  the  clerk  of 
the  election  whose  handwriting  also  appears 
on  the  stub  book.  The  only  errors  that 
occurred  In  the  election  were  committed 
against  appellee.  The  attempt  on  the  part 
of  a  majority  of  the  election  officers  to  make 
a  tie  in  the  votes  cast  was  unauthorized  by 
the  ballots  or  the  count  they  made  of  them. 
No  effort  was  made  by  the  appellant  to 
prove  his  right  to  the  office,  or  to  disprove 
the  right  of  appellee  thereto. 

The  Judgment  being  in  all  respects  cor- 
rect. It  is  hereby  affirmed. 


GATZ  V.  HARRIS. 

(Court  of  Appeals  of  Kentucky.     Sept  2S, 
1909.) 

1.  Appeal   and    Ebbob    ({  927*)— Revikw— 

DiBECTKD    VEBDICT  rOB   DErCNDANT. 

Where  there  was  a  peremptory  inatraction 
for  defendant,  plaintiff  for  the  puri>ose  of  test- 
ing the  correctness  of  the  instnictioD  is  enti- 
tled to  have  the  testimony  for  him  taken  as 
true,  including  such  reasonable  inferences  aa 
it  warranted. 

[Ed.  Note.— For  ether  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3748 ;   Dec.  Dig.  |  027.*] 

2.  Maucious  Pbosecution  (|  21*)— Dktbnseb 
-Advice  of  Codnsel. 

Advice  of  counsel  is  not  *  defense  to  an 
action  for  malicious  prosecution  unless  the  facta 
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are  fnlly  and  &irly  laid  before  the  counsel,  and 
snch  advice  will  constitute  probable  cause  only 
when  reasonable  diligence  is  nsed  to  learn  the 
facts  on  which  the  advice  of  council  is  sought. 
[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecntion,  Cent.  Dig.  if  41-44;  Dec.  Dig.  i 
ZL*} 

3.  Maucioub  PBosEcnnoiT  (|  71*)— Action 
— Question  fob  Jdbt— Reasonabis  Dili- 
asNCK  to  liEABir  Facts. 

In  an  action  for  malicions  prosecntion, 
where  the  defense  was  advice  of  counsel,  wheth- 
er defendant  had,  before  obtaining  plaintitTs 
prosecution  for  disorderly  conduct,  laid  the  facts 
lully  and  fairly  before  his  counsel,  held,  under 
the  evidence,  to  be  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent   Dig.   I   165;    Dec.   Dig.   i 

4.  MAUCiotrs  Pbosecution  (§  21*)— Defenses 
— Advice  of  Counsel. 

The  advice  of  counsel  when  proiierly  ob- 
tained 18  a  defense  to  an  action  for  malicious 
prosecution,  however  erroneous  the  advice  may 

[Ed.  Note.— For  other  cases,  see  Malicions 
Prosecution,  Cent  Dig.  H  41-44;  Dec.  Dig.  | 
21.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  Robert  El  Gatz  against  C.  H. 
Harris.  There  was  a  directed  verdict  for 
defendant,  and  plaintiff  appeals.  '  Reversed 
and  remanded  for  a  new  trial. 

Greene  ft  Tllford,  for  appellant  Kobn, 
Balrd,  SIoss  &  Kobn,  for  appellee. 


HOBSON,  J.  Dr.  Robert  El  Gate,  a  phy- 
sician of  Louisrllle,  brought  this  suit  against 
Dr.  C.  H.  Harris,  who  Is  also  a  physician 
practicing  there,  to  recover  damages  for 
malicious  prosecution.  At  the  conclusion  of 
the  evidence  on  both  sides  the  court  instruct- 
ed the  Jury  peremptorily  to  find  for  the  de- 
fendant, and,  the  plalntlfTs  petition  having 
been  dismissed,  he  appeahi. 

As  the  case  went  oft  on  a  peremptory  in- 
struction, the  plaintiff,  for  the  purpose  of 
testing  the  correctness  of  that  Instruction,  Is 
entitled  to  have  the  testimony  for  him  taken 
as  true.  Including  such  reasonable  inferences 
as  It  warranted.  The  proof  before  the  Jury 
was  somewhat  conflicting;  but  we  will  only 
state  the  facts  as  shown  by  the  evidence  for 
the  plaintiff  as  it  must  here  be  taken  as  true. 
On  the  evening  of  December  31,  1907,  Mrs. 
W.  H.  Mens  and  her  daughter  were  injured 
in  a  street  car  collision.  About  8  o'clock 
Dr.  Oatz  received  a  telephone  call  from 
James  Klnnamey,  telling  him  that  a  woman 
had  l>een  hurt  about  7  o'clock,  and  that  he 
must  come  at  once  to  Thirty-Fourth  and 
Pflanz  avenue  and  wait  upon  her;  that  it 
was  very  Important,  and  he  must  hurry.  He 
was  told  to  go  to  High  street  and  a  man 
would  meet  him  there  and  take  him  to  the 
bouse,  as  Pflanz  avenue  was  an  out  of  the 
way  street,  and  a  number  on  High  street 


was  given  him.  He  went  to  that  bouse, 
which  was  the  house  of  one  Guenther. 
Guenther  took  him  to  the  Merz  house.  Mr. 
Merz  met  them,  and  the  doctor  asked  Mr. 
Merz  whether  he  had  sent  for  him,  and  he 
said  he  had.  He  took  him  into  the  room 
where  his  wife  was,  and,  on  examining  her, 
he  found  a  piece  of  gauze  over  the  wound, 
and  asked  if  there  had  been  a  doctor  there. 
They  said,  "Tea,"  but  they  did  not  know  his 
name.  They  said  Dr.  Harris  had  also  been 
there,  but  he  did  not  put  the  dressing  on. 
He  saw  the  wound  needed'attentlon,  as  hair 
was  dipping  Into  it.  He  clipped  the  hair, 
washed  the  wound,  and  dressed  it  He 
found  the  patient's  heart  action  bad.  He 
gave  a  heart  stimulant;  and,  as  her  feet 
were  cold,  had  hot  water  bottles  put  to  her 
feet  With  this  he  left,  telling  them  to  teU 
the  doctor,  whoever  he  was,  to  call  him  up. 
The  next  morning  Dr.  Harris  called  him  np, 
and  told  him  he  was  the  doctor  who  had  put 
on  the  original  dressing.  Borne  talk  was  had 
between  them.  Dr.  Harris  seemed  angry, 
and  something  was  said  about  their  meeting 
at  the  Merz  house  that  evening.  Before  Dr. 
Harris  had  seen  Dr.  Gatz,  or  anything  fur- 
ther had  taken  place  between  them,  he  went 
to  attorneys,  and,  upon  his  statement  of 
what  had  taken  place,  a  warrant  was  sworn 
out  against  Dr.  Gatz,  J.  L.  Richardson,  and 
James  Klnnarney  charging  them  with  dis- 
orderly conduct.  On  a  trial  of  the  warrant 
before  the  police  court  they  were  all  three 
discharged,  and  this  suit  by  Dr.  Gatz  against  / 
Dr.  Harris  follows  for  malicious  prosecution. 
James  Klnnamey  was  a  detective,  and  a 
part  of  his  business  was  the  looking  up  of 
damage  suits.  He  went  to  the  Merz  house 
soon  after  Dr.  Harris  left,  and  obtained  a 
contract  from  W.  H.  Merz  employing  J.  Ii. 
Richardson  as  attorney  to  bring  a  suit  for 
his  wife  against  the  street  car  company. 
Klnnamey  named  to  Merz  several  lawyers, 
and  finally  at  his  suggestion  Richardson's 
name  was  put  into  the  contract.  He  also 
suggested  to  Merz  to  have  another  doctor 
called,  and,  Merz  agreeing  to  this,  Klnnamey 
called  up  his  family  physician.  Dr.  Roberts, 
and,  not  being  able  to  get  Dr.  Roberts,  he  got 
Dr.  Gatz,  whom  he  also  knew.  Richardson 
knew  nothing  about  the  matter  at  all,  and 
Dr.  Gatz  knew  nothing  more  than  what  he 
was  told  over  the  telephone.  Dr.  Harris* 
statement  as  to  what  took  place  between  him 
and  Dr.  Gatz  over  the  telephone  was  as  fol- 
lows: "Then  I  called  up  Dr.  Gatz  over  the 
telephone,  and  asked  for  the  doctor,  and  he 
replied  that  that  was  him,  and  I  said:  'Did 
you  go  down  to  see  Mrs.  Merz  last  night — the 
Injured  woman?'  He  said,  'Tes.'  I  said, 
'Who  sent  you  down  there?  He  said,  'The 
Kentucky  Detective  Bureau.'  Well,  I  said: 
'Doctor,  I  am  the  man  who  applied  the  first 
dressing  down  there,  and  how  does  it  come 
that  you   went  In   on  my  case?'     Well,   he 
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said:  'Mr.  Klunarney  sent  me  there  to  take 
charge  of  It.'  I  said:  'Did  you  have  a  law- 
yer down  there  with  you  too?'  and  he  said, 
'Yes;  had  a  lawyer.'  I  said,  'Who  was  the 
lawyer?'  He  said,  'Judge  Richardson.'  Well, 
I  said:  'Suppose  you  have  the  judge  down 
there  again  to-day.  Would  that  suit  you?' 
He  said,  'Yes;  you  call  him  up.'  And  he 
gave  me  his  telephone  number.  It  Is  double 
83.  The  conversation  ended  at  that."  Dr. 
Gatz  says  that  he  did  not  tell  Dr.  Harris 
that  Richardson  was  there,  or  that  he  would 
have  him  there.  His  statement  on  this  sub- 
ject is  as  follows:  "No,  sir;  he  asked  me 
something  to  this  effect — whether  I  knew 
who  the  lawyer  was — and  I  told  him  that 
the  people  had  Inquired  of  me  whether  Mr. 
Richardson  was  a  good  lawyer  or  something 
to  that  effect,  or  that  they  were  going  to 
have  Mr.  Richardson.  I  paid  little  attention 
to  that    That  is  all  I  Informed  Dr.  Harris." 

The  attorney  whom  Dr.  Harris  consulted 
gave  this  testimony:  "Of  course,  I  do  not 
undertake  to  give  the  exact  language  nor  all 
that  was  said,  but  substantially  it  was  that 
these  men  had  gone  down  there  in  the  am- 
bulance chasing  business  before  the  woman. 
Well,  she  was  In  a  very  nervous  condition, 
and  that  this  doctor  had  gone  up  there  and 
taken  these  dressings  off  which  another  doc- 
tor had  put  on  there,  as  he  must  have  known, 
and  put  the  woman  through  the  cruel  treat- 
ment of  having  those  dressings  taken  off, 
and  he  putting  on  bis  own  dressings,  and 
got  a  contract  from  the  woman  for  a  con- 
tingent fee  for  a  lawyer  to  bring  suit  against 
the  street  car  company  almost  before  they 
could  say  Jack  Robinson,  and  I  snid  that 
was  certainly  In  my  Judgment  disorderly 
conduct,  and  they  ought  to  be  arrested  and 
ought  to  be  punished  for  it  Q.  And  you  so 
advised  Dr.  Harris?  A.  I  so  advised  Dr. 
Harris." 

On  this  evidence  the  court  instructed  the 
Jury  peremptorily  to  find  for  the  defendant 
on  the  ground  that  the  warrant  was  sworn 
out  on  the  advice  of  counsel. 

It  Is  evident  from  the  proof  that  Dr.  Har- 
ris took  no  steps  to  inform  himself  as  to 
what  the  facts  were  after  he  had  talked  with 
Dr.  Gatz  over  the  telephone  before  be  went 
to  the  lawyer's  office  and  had  the  doctor  ar- 
rested. He  did  not  go  to  the  Merz  house 
and  see  if  any  disorderly  conduct  had  oc- 
curred there,  or  learn  why  Dr.  Gatz  had 
gone  there,  or  what  condition  he  found  when 
he  reached  there.  The  proof  shows  that  Dr. 
Gatz  was  not  only  not  disorderly  at  the  Merz 
house,  but.  If  the  testimony  for  him  Is  true, 
was  acting  at  the  direction  of  the  husband, 
and  giving  the  patient  attention  which  she 
needed.  It  Is  also  apparent  that  there  is  a 
sharp  contradiction  between  the  testimony 
of  Dr.  Gatz  and  Dr.  Harris  as  to  what  took 
place  between  them  over  the  telephone,  and, 
when  Dr.  Harris  in  stating  the  facts  to  his 


attorney  stated  them  according  to  his  ver- 
sion of  what  took  place  over  the  telephone, 
he  did  not  state  to  the  attorney  the  real 
facts  of  the  case  if  Dr.  Gatz's  version  of  thai 
conversation  is  true.  Advice  of  counsel  is 
hot  a  defense  in  an  action  for  malicious  pros- 
ecution unless  the  facts  are  fully  and  fairly 
laid  before  the  counsel.  If  the  real  facts 
are  not  laid  before  the  counsel,  his  opinion 
is  no  defense  to  an  action  for  malicious  pros- 
ecution. Crawford  v.  Kej'ser,  5  Ky.  Law 
Rep.  693;  Burke  t.  Rhodes,  13  Ky.  Law 
Rep.  431;  Anderson  v  Columbia  Finance  & 
Trust  Company,  50  S.  W.  40,  20  Ky.  Law 
Rep.  1790;  Ahrens  &  Ott  Manufacturing  Co. 
V.  Hoeher,  106  Ky.  692,  51  S.  W.  194,  21  Ky. 
Law  Rep.  299.  In  addition  to  this,  the  ad- 
vice of  counsel  will  constitute  probable  cause 
only  when  reasonable  diligence  is  used  to 
learn  the  facts  on  wbch  the  advice  of  coun- 
sel is  sought.  In  the  case  last  referred  to 
the  court  said:  "He  who  consults  an  attor- 
ney about  a  matter  affecting  a  third  person 
ought  to  use  that  care  which  men  of  ordi- 
nary prudence  would  ordinarily  use  in  mat- 
ters of  like  magnitude.  Less  than  this  would 
not  show  good  faith.  Of  course,  it  Is  ab- 
solutely necessary  in  questions  of  this  sort 
that  people  should  act  upon  the  advice  of 
counsel ;  but  tliey  must  exercise  in  doing  so 
reasonable  care  to  get  the  truth  before  the 
counsel."  Upon  the  evidence  it  was  a  ques- 
tion for  the  Jury  whether  Dr.  Harris  laid  the 
facts  fully  and  fairly  before  his  counsel,  and 
whether  he  had  used  reasonable  diligence  to 
learn  what  the  actual  facts  were  when  he 
laid  the  matter  before  his  counsel.  The  ad- 
vice of  counsel,  when  properly  obtained.  Is 
a  defense  to  an  action  like  this,  however  er- 
roneous the  advice  may  be. 

Judgment  reversed  and  cause  remanded 
for  a  new  trial,  and  for  further  proceed- 
Ings  consistent  herewith. 


DIUGUID  et  al.  t.  ROBERTS. 

(Court  of  Appeals  of  Kentucky.     Sept  29, 
1909.) 

1.  Pi-EADiita  (I  245*)— AMEWnMENT— Tike. 

In  a  suit  to  set  aside  a  deed,  the  conrt  had 
power  to  permit  an  amendment  of  the  petition 
after  the  court  had  banded  down  an  oral  opin- 
ion in  plaintiff's  favor. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ii  666-667;   Dec.  Dig.  i  245.*] 

2.  Appeal  and  Errob  (8  1041*)— Pleading — 
Amendment — Prejudice. 

Defendants  were  not  prejudiced  by  the  al- 
lowance of  an  amended  petition  after  the  court 
bad  banded  down  its  opinion  in  plaintiff's  fa- 
vor, where  the  original  petition  was  suffideat 
to  sustain  a  decree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  410&-4109 ;  Dec  Dig.  i 
1041.») 

3.  Pleading   ({   129*)— Denial— Imcatbriai. 
OB  Impertinent  Allegations. 

The  code  provision  that  all  material  alle- 
gations not  denied  by  a  responsive  pleading  are 
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to  be  taken  m  true  does  not  apply  to  immaterial 
or  impertinent  allegations. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  f|  270-271 ;    Dec.  Dig.  S  129.»] 

i.  Action  (f  7*)— Right  to  Sue— Motive. 

Where  complainant  was  sui  juris  and  set 
forth  a  cause  of  action  to  set  aside  a  deed,  de- 
fendant coald  not  question  or  deny  her  right  to 
prosecute  the  cause  on  the  ground  that  she  was 
under  the  domination  of  another. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  I  8;   Dec  Dig.  ^  7.*] 
5.  Deeds  (g|  210,  211*)— Bxbcutiom— Capaoi- 

TT— BVIDKHCB. 

Evidence  held  to  sustain  a  decree  canceling 
a  deed  from  plaintiff  to  her  daughter  on  the 

f  round  of  want  of  consideration  and  undue  in- 
aence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S!  635-647;   Dec.  Dig.  fS  210,  2ll.»] 
&  Appeai.  and  Ebbob  (I  1009*)— Bquitt  Pbo- 

CSEDINO — JUDOIiENI  OF  CUANCELLOB. 

The  Court  of  Appeals  in  a  proceeding  to 
set  aside  a  deed  will  rely  with  confidence  on  the 
judgment  of  the  chancellor  in  passing  on  the 
facts. 

[E2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  tS  3970-3978;  Dec.  Dig.  ^ 
1009.»] 

Appeal  from  CIrenIt  Court  IfcOrBckeD 
County. 

"Not  to  be  officially  reported." 

Suit  by  Phebe  3.  Roberts  against  G.  C. 
DIuguld  and  otbcrs.  Judgment  for  coip- 
plalnant,  nnd  defendants  appeal.    Affirmed. 

G-  C.  Dlnguld  and  Wm.  Marble,  for  ap- 
pellants. Hendrlck  &  Corbett,  for  appel- 
lee. 

BARKER,  J.  On  July  19,  1907,  the  ap- 
pellee, Phebe  J.  Roberta,  executed  and  de- 
livered to  her  daughter,  the  appellant  Anna 
M.  DIuguld,  a  deed,  by  which  she  conveyed 
to  the  latter  certain  real  estate  in  the 
dty  of  Paducah,  Ky.,  in  which  the  vendor 
bad  a  life  estate  In  the  whole,  and  owned 
an  undivided  one-half  interest  In  fee  sim- 
ple. Shortly  after  the  conveyance  was  re- 
corded in  the  clerk's  office  of  the  McCrack- 
en  county  court,  the  appellee  instituted  this 
suit  in  equity  for  a  cancellation  of  the  deed 
and  a  rescission  of  the  contract  by  which 
It  was  made.  In  general  terms  tbe  alle- 
gations of  the  petition  are  that  the  vendor 
was  over  70  years  of  age,  that,  by  reason 
of  her  age  and  physical  weakness,  she  had 
yielded  to  the  entreaties  and  misrepresen- 
tations of  her  daughter  and  husband,  and 
under  the  Influence  of  duress,  and  wholly 
without  consideration,  she  had  made  the 
deed  which  she  prayed  to  have  canceled 
and  surrendered.  The  defendants  Anna  M. 
DluKuld  and  George  C.  DIuguld,  her  hus- 
band, filed  an  answer  by  which  they  dented 
all  the  material  allegations  of  the  petition, 
and  then  pleaded  affirmatively  that  this 
action  was  not  the  voluntary  act  of  the 
plaintifF,  but  was  instituted  under  the  In- 
fluence and  by  reason  of  the  threats  of  her 
two    sons,    who    were    really    forcing    her 


against  her  will  to  maintain  it  No  reply 
was  filed  to  this  answer.  After  the  evi- 
dence was  all  In,  and  the  court  had  heard 
the  arguments  of  counsel  and  delivered  a 
verbal  opinion  In  favor  of  the  plaintiff,  the 
latter  by  counsel -tendered  an  amended  peti- 
tion, which,  over  the  objection  of  the  de- 
fendants, was  allowed  to  be  filed  by  the 
court  After  this  was  done,  a  Judgment  was 
entered  in  favor  of  the  plaintiff,  which  ful- 
ly granted  the  prayer  of  tbe  petition.  Of 
this  Judgrment  the  defendants  ^uow  appel- 
lants) are  complaining. 

Tbe  appellants,  as  grounds  for  a  reversal, 
of  the  Judgment^  in  addition  to  urging  that 
it  Is  not  supported  by  the  evidence,  advance 
two  technical  objections.  The  first  is  that 
the  court  erred  in  allowing  the  amended 
petition  to  be  filed  after  the  opinion  had 
l)een  delivered,  but  before  Judgment  was 
anally  entered,  and  much  reliance  Is  placed 
upon  the  fact  that  the  pleading  Is  not  veri- 
fied as  required  by  the  Code.  We  think 
the  action  of  the  trial  court  could  be  upheld 
under  the  general  latitude  allowed  by  the 
Code  In  the  matter  of  amending  pleadings; 
but  In  tbe  present  case  we  think  this  objec- 
tion may  l>e  disposed  of  by  saying  that  In 
our  opinion  the  amendment  was  entirely 
unnecessary,  as  the  general  language  of  the 
petition  amply  sets  forth  a  cause  of  action 
in  favor  of  tbe  plaintifF  to  have  the  deed 
in  question  canceled  and  surrendered  up; 
that,  the  amendment  being  unnecessary,  tbe 
action  of  the  court  In  allowing  it  in  no 
wise  injured  the  substantial  rights  of  the 
defendants. . 

The  appellants  also  urge  that  the  failure 
of  the  plaintiff  to  deny  the  affirmative  al- 
legations in  tbe  answer  that  she  was  not 
prosecuting  the  suit  of  her  own  voli- 
tion, but  was  under  the  Infiuence  and  dom- 
ination of  her  sons,  entitled  them  to  have 
these  allegations  taken  as  true.  and.  being 
true,  the  petition  should  have  been  dismiss- 
ed. It  Is  true  that,  under  tbe  provisions 
of  the  Code,  all  material  allegations  which 
are  not  denied  by  a  responsive  pleading  are 
taken  to  be  true;  but  this  rule  has  no  ap- 
plication to  Immaterial  or  impertinent  al- 
legations. Whether  or  not  the  plaintiff  was 
asserting  her  cause  of  action  in  compliance 
with  the.  request  or  under  the  domination 
of  some  one  else  Is  entirely  immaterial. 
The  real  question  is  whether  she  has  a 
good  cause  of  action ;  and,  that  l)elng  grant- 
ed, it  does  not  lie  in  the  months  of  the  de- 
fendants to  question  her  right  to  assert  it 
against  them.  It  would  be  a  novel  rule  of 
pleading,  indeed,  which  would  permit  the 
defendant  to  inquire  into  the  reason  for 
the  assertion  by  the  plaintiff  of  his  cause 
of  action.  As  long  as  the  plaintiff  is  sui 
Juris,  the  defendant  cannot  question  or  deny 
bis  right  to  prosecute  any  lawful  caust  of 
action  which  he  may  have.  The  court  did 
not   err,   therefore,   in   dlsresrardlng  the  af- 
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flrmatlve    all^atlons-  of    tbe    answer,    al- 
though they  were  not  denied  by  reply. 

On  the  merits  of  the  case,  we  think  the 
evidence  of  the  plaintiff,  if  true,  ia  amply 
sufficient  to  show  that  tbe  deed  in  question 
should  have  been  canceled.  The  plaintiff, 
as  said  before,  was  more  than  70  years  old, 
of  forgetful  memory,  and  somewhat  enfee- 
bled frame.  The  appellant  Anna  M.  Diuguld 
was  her  daughter,  and  the  only  consideration 
for  the  deed  was  the  nominal  dollar  and 
the  natural  love  and  affection  which  the 
vendor  had  for  her  daughter.  The  husband 
of  the  daughter,  George  C.  Diuguld,  is  a 
practicing  attorney  at  the  Paducah  bar, 
and  as  son-in-law  of  the  aged  vendor  oc- 
cupied a  position  of  vantage  in  advising 
her  as  to  what  she  should  do  with  her  prop- 
erty. To  an  impartial  mind  it  would  ap- 
pear that  the  answer  filed  by  the  defend- 
ants in  this  case  of  Itself  shows  or  tends 
to  show  the  very  incapacity  to  contract  or 
manage  her  affairs  upon  which  the  ap- 
pellee relies  to  cancel  the  deed  Involved  In 
this  litigation,  for  It  is  distinctly  alleged 
that,  aftei'  solemnly  making  tbe  deed  as 
she  desired  In  order  to  convey  her  property 
to  her  daughter  in  a  few  days,  under  the 
Influence  of  her  sons  she  brought  this  suit 
to  cancel  it.  This  shows,  or  tends  to  show, 
that  the  aged  appellee  is  controlled  or  dom- 
inated by  those  who  happen  to  have  charge 
of  her  at  the  particular  time.  But  passing 
this,  and  without  setting  forth  the  eviden- 
tial facts  with  any  minute  particularity, 
iwe  deem  it  sufficient  to  say  that  tbe  evi- 
dence of  the  neighbors,  friends,  and  ac- 
quaintances of  the  appellee  shows  that  her 
mind  was  feeble,  her  memory  bad,  and  that 
she  was  easily  swayed  by  those  upon  whom 
she  relied  for  advica  Undoubtedly  the  ev- 
idence of  the  appellants  contradicts  that  of 
appellee,  and,  if  true,  would  entirely  break 
down  her  cause  of  action;  but  this  conflict- 
ing evidence  was  before  the  chancellor, 
who,  presumably,  knew  the  witnesses,  and 
was  in  a  much  better  position  to  pass  up- 
on the  facts  than  we  are.  The  rule  of  this 
court  in  a  case  such  as  this  has  been  uni- 
formly to  rely  with  great  confidence  upon 
the  Judgment  of  the  chancellor,  and  we 
have  been  able  to  find  nothing  in  this  record 
which  would  tend  to  Induce  us  to  deiwrt 
from  this  well-settled  rul& 

Judgment  affirmed. 


COMMONWEALTH    ▼.    KUDISIB. 
(Court  of  Appeals  of  Kentucky.    Sept  30, 1909.) 

Cbiminai,  Law  ((f  1063,  1065*)— Appeai/— 
Fait  urb  to  Move  for  New  Tbial— Effect. 
Without  a  motion  for  new  trial  and  ac- 
tion thereon  by  the  trial  court,  the  common- 
wealth cannot  appeal  from  a  judgment  of  dis- 
missal in  a  misdemeanor  case. 

[Eid.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  207ft-2885;  Dec.  Dig.  g{  1063, 
1065.*] 


Appeal  from  Circuit  Court,  Hickman 
County. 

"Not  to  be  officially  reported." 

Lawrence  Rudlsle  was  tried  for  a  mis- 
demeanor. From  a  Judgment  of  dismissal, 
the  Commonwealth  appeals.     Affirmed. 

3.  H.  Sbelton  and  Tom  B.  McGregor, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

O'REAR,  J.  This  prosecution  for  mis- 
demeanor was  submitted  to  the  Judge  of  the 
circuit  court  without  the  intervention  of  a 
jury.  Judgment  was  rendered  dismissing 
the  case.  There  was  not  a  motion  for  a 
new  trial,  and  not  an  exception  to  any  rul- 
ing of  law  made  by  the  judge.  Without  the 
motion  for  a  new  trial,  and  action  on  It  by 
the  trial  court,  the  commonwealth  cannot 
prosecute  an  appeal  from  the  judgment 
Louisville  Chemical  Worlcs  v.  Common- 
wealth, 71  Ky.  179;  Commonwealth  v.  Tar- 
vln,  Judge,  114  Ky.  677,  72  S.  W.  la. 

Judgment  affirmed. 


■  VINCENT  et  al.  v.  BLANTON  «t  al. 

(Court  of  Appeals  of  Kentucky.     Sept  30, 
1909.) 

JuDOUENT  ({  720*)— Res  Juoicata— Ibsites. 
Where  toe  title  to  and  right  of  possessioQ 
of  a  body  of  land  was  in  issue  in  a  prior  suit. 
In  which  it  was  necessary  to  define  the  bound- 
ary of  the  land  which  plaintiffs  therein  were 
seeking  to  recover,  and  this  was  done,  the  judg- 
ment was  res  judicata  as  to  the  location  of  the 
boundary,  under  the  rule  that  a  prior  judg- 
ment is  res  judicata,  not  only  as  to  all  that 
was  In  Issue  in  the  previous  suit,  but  all  that 
should  have  been  in  issue. 

[EM.  Note.-^For  other  cases,  see  Judgment 
Cent  Dig.  f  1251 ;  Dec.  Dig.  i  720.*] 

Appeal  from  Circuit  Court,  Edmonson 
County. 

"To  be  officially  reported." 

Action  by  John  W.  Blanton  and  another 
against  John  L.  Vincent  and  another.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed  and  remanded. 

See,  also,  86  S.  W.  703,  27  Ky.  Law  Rep. 
489. 

Milton  Clark,  for  appellants. 

O'REAR,  J.  Blanton,  the  trustee  of  school 
district  No.  42  In  Edmonson  county,  and 
Hlggs  sued  appellant  Vincent  and  the  sher- 
iff to  restrain  the  execution  of  a  writ  of 
possession  issued  upon  a  Judgment  of  the 
EMmonson  circuit  court  in  the  suit  of  Wood 
Vincent's  Heirs  v.  Blanton  et  al.  The  ap- 
pellant J.  L>.  Vincent  was  a  party  to  that 
suit.  So  were  all  the  appellees  here  (the 
plaintiffs  above  named).  The  subject-matter 
of  the  former  suit  was  the  title  and  right 
of  possession  to  a  certain  body  of  land  In 
Eklmonson  county,  described  as  containing 
about  35  acres.  Blanton  claimed  tliat  he 
owned  the  land,  and  bad  sold  part  of  It  t» 
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Hlggs  and  a  part  of  it  to  the  school  district 
Issue  upon  the  ownership  was  Joined.  Tills 
court  decided  that  Vincent's  heirs  owned  the 
land.  See  Vincent  v.  Blanton,  85  S.  W.  703, 
27  Ky.  Law  Rep.  489.  The  writ  of  posses- 
sion was  issued  in  behalf  of  the  Vincents 
upon  the  judgment  directed  to  be  entered  by 
this  court  in  that  opinion. 

This  suit  proceeded  upon  the  idea  that  the 
old  suit  did  not  present  the  question,  nor 
was  it  decided,  where  the  dividing  line  be- 
tween the  two  tracts  in  controversy  was 
located.  It  was  necessary  in  the  first  suit  to 
deflne  the  boundary  of  the  land  which  the 
plaintiffs  (the  Vincents)  were  seeking  to  re- 
cover. That  was  done.  If  that  boundary 
was  not  correctly  represented,  on  issue 
should  have  been  tendered  by  the  other  par- 
ties. The  rule  is,  not  only  is  all  that  was 
at  Issue  in  the  previous  suit  concluded  by 
its  Judgment,  but  all  that  should  have  been 
at  issue  In  that  suit  Is  likewise  concluded, 
else  we  would  have  the  trial  of  lawsuits  by 
piecemeal.  There  would  be  no  end  to  a  liti- 
gation. The  plea  In  bar  in  this  case  should 
have  been  sustained. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismiss  the  petition. 


CINCINNATI,  N.  &  C.  RY.  CO.  t.  COOKE.^ 

(Court  of  Appeals  of  Kentucky.    Sept  30, 
1909.) 

1.  Stbebt  Raiumads  (i  117*)  —  Irjttbieb — 
Acnons-JuBT  Questiok— Kboi/Igenck. 
In  an  action  for  Injuries  by  being  thrown 
to  the  erround  by  catching  plalntifiTs  foot  nnder 
a  rail  while  crossing  over  a  pile  of  old  rails, 
ties,  etc,  which  defendant  street  railroad  com- 
pany had  piled  along  the  street  In  makine  re- 
pairs, parsuant  to  ordinance,  whether  defend- 
ant had  the  right  to  malse  the  repairs  in  that 
manner,  and  oied  more  of  the  atieet  than  was 
necessary  in  piling  its  material,  or  kept  it  there 
for  an  nnreasonable  length  of  time  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
Toads,  Dec  Dig.  |  117.*] 

Z  Negligence  ({  85*)— Cohtbibtjtobt  Neo- 

UQERCE— CHILDBEN. 

A  child  is  only  bound  to  exercise  the  care 
of  those  of  its  own  age  and  understanding. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  121-129;    Dec  Dig.  i  &.*] 

8.  Tbial   (I   143*)- DiBECnON   OF  Vebdict— 

CoNFLicnwo  Evidence. 

Where  the  weight  of  the  evidence  for  plain- 
tifC  and  defendant  Ta  equal  on  a  diH>uted  ques- 
tion of  fact  a  motion  to  direct  a  verdict  is  prop- 
erly overruled. 

[E<d.  Note.— For  other  cases,  see  Trial,  Cent 
D^.  ii  342,  848;  Dec  Dig.  S  143.*] 

Appeal  from  Circuit  Court  Campbell 
County. 

"Not  to  be  ofiBcially  reported." 

Action  by  Ida  Cooke,  by  next  friend, 
against  the  Cincinnati,  Newport  &  Coving- 
ton Railway  Company.  E^m  a  Judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 


L.  J.  Crawford,  for  appellant  Horace  W; 
Root  and  B.  F.  Graziani,  for  appellee. 

O'RBAR,  J.  The  city  of  Newport  by  ordi- 
nance directed  the  reconstruction  of  Elev- 
enth street,  between  Patterson  and  Isabella. 
Appellant  had  a  double  track  street  railway 
traversing  that  part  of  Eleventh  street  It 
was  required  to  conform  that  part  of  the 
street  occupied  by  its  tracks  to  the  residue 
of  the  street  and  found  it  expedient  also 
to  reconstruct  Its  track  with  new  and  im- 
proved material  during  that  work  on  the 
street  Appellant  took  out  the  old  rails  and 
ties,  putting  in  new  ones  as  the  old  ones 
were  removed.  The  old  ones  were  piled 
along  the  street,  by  the  curb  line,  and  some 
of  them  upon  the  edge  of  the  sidewalk.  In 
this  way  the  sidewalk  was  occupied  for  one- 
half  or  more  of  its  width  (according  to  some 
of  the  witnesses),  and  as  to  the  street  ac- 
cording to  these  witnesses,  it  was  practically 
Impassable  for  crossing  to  its  other  side,  ex- 
cept with  the  utmost  caution.  Appellee,  Ida 
Cooke,  a  child  eight  years  old,  came  to  town' 
to  visit  her  married  sister,  who  lived  on 
the  south  side  of  Eleventh  street  The 
morning  she  arrived  she  was  sent  out  on  an 
errand  to  the  butcher  shop  across  the  street 
Returning,  and  as  she  was  attempting  to 
cross  the  pile  of  old  rails,  ties,  and  other 
rubbish,  her  foot  was  caught  under  a  rail, 
and  she  was  thrown  violently  to  the  pave- 
ment, breaking  her  arm  and  otherwise  in- 
juring her.  This  Is  her  suit  for  damages 
for  the  personal  injury.  The  evidence  In  her 
behalf  disclosed  the  foregoing  facts.  The 
verdict  and  judgment  were  in  her  favor. 
The  only  question  presented  on  this  appeal 
is  whether  a  peremptory  Instruction  should 
have  been  granted  In  appellant's  behalf,  up- 
on the  theory  that  the  danger  was  open,  ob- 
vious, and  avoidable,  and  that  the  plaintiff'9 
Injuries  were  therefore  attributable  directly 
to  her  want  of  proper  care. 

Tbi  question  was  properly  submitted  to 
the  jury  as  to  the  right  o£  the  city  and  of 
the  appellant  company  to  make  the  repairs 
in  question,  and  to  use  so  much  of  the  street 
for  piling  the  material  as  was  necessai7  for 
a  reasonable  i>eriod  of  time.  The  child  was 
held  to  the  care  of  those  of  her  age  and  un- 
derstanding. The  jury's  verdict  necessarily 
found  that  the  appellant  used  more  of  the 
street  than  was  necessary  to  store  its  mate- 
rial, or  kept  it  there  an  unreasonable  length 
of  time,  fixing  upon  it  negligence  as  to  pe- 
destrians using  the  street  The  plaintifTs  evi- 
dence was  equiponderant  with  the  defend- 
ant's upon  the  points  at  issue.  The  motion 
for  peremptory  instruction  was  therefore 
properly  overruled. 

Judgment  afllrmed,  with  damages. 
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DEMOCRATIO  EXECUTIVE  COMMITTEE 

OF  LINCOLN  COUNTY  et  el.  v. 

BAUOHMAN. 

(Court  of  Appeals  of  Kentucky.    Oct!  1,  1909.) 

1.  Electiorb  (8  154*)— Pbimabt  Elections- 
Contest— Hearing — Mandauus. 

Where  a  primary  election  contest  is  Insti- 
tuted before  the  county  executive  committee,  the 
court's  power  is  limited  to  compelling  the  com- 
mittee to  act  when  It  refuses  to  hear  the  con- 
test; the  court  being  without  power  to  review 
the  committee's  action,  or  force  it  to  try  the 
case  in  any  particular  manner,  or  decide  it  as 
the  court  may  think  proper. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  I  136;   Dec.  Dig.  S  154.*] 

2.  Elections  (j  152*)— Pbimabt  Elections— 
Contest- Detekmination. 

A  county  executive  committee  having  sus- 
tained a  demurrer  to  notice  of  primary  election 
contest  after  hearing,  the  contest  was  at  an  end. 
[Ed.   Note.— For   other   cases,   see   Elections, 
Cent  Dig.  i  134 ;   Dec.  Dig.  f  152.*] 

8.  Elections  (i  150*)— Pbimary  Elections— 
Contest- Notice— Cquntinq  Ballots. 
Where  a  notice  of  primary  election  contest 
did  not  refer  to  petitions  in  certain  precincts 
requesting  a  recount  of  the  ballots,  and  there 
was  no  contest  pending  when  the  petitions  were 
filed  with  the  chairman  of  the'  committee  request- 
ing such  recount,  contestant  was  not  entitled  to 
have  a  recount  under  such  petitions  in  the  con- 
test proceeding. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  I  131 ;   Dec  Dig.  f  150.*] 

Appeal  from  Circuit  Court,  Lincoln 
County. 

"To  be  offlclally  reported." 

Action  by  M.  S.  Baughman  ogalnst  one 
McCarty  and  the  Democratic  Executire 
Committee  of  Lincoln  County.  Decree  for 
plaintiff,  and  defendants  appeaL  Reversed 
and  remanded,  -with  directions. 

Geo.  D.  Florence  and  W.  S.  Burch,  for  ap- 
pellants. Robert  Harding  and  P.  M.  Mc- 
jcloberts,  for  appellee. 

NUNN,  J.  There  was  a  Democratic  pri- 
mary election  held  In  Lincoln  county  on  the 
6th  day  of  February,  1909,  for  the  piirpose 
of  nominating  candidates  for  the  county 
offices  to  be  voted  for  at  the  November  elec- 
tion 1009.  It  appears  that  appellee,  Baugh- 
man, and  appellant  McCarty,  were  the  only 
persons  candidates  for  the  nomination  for 
the  office  of  sheriff  of  the  county.  This  rec- 
ord Indicates  that  they  are  both  unusually 
good  men  and  popular  In  the  county,  and 
that  they  each,  with  their  friends,  made  a 
vigorous  fight  for  supremacy.  When  the 
primary  was  over  and  the  votes  counted, 
appellant  McCarty  was  declared  to  hare 
received  1,095  and  appellee  Baughman  1,081 
legal  votes,  and  the  committee  gave  the  cer- 
tificate of  nomination  to  McCarty.  Within 
the  time  prescribed  by  the  statutes  Baugh- 
man gave  to  bis  successful  opponent  a  no- 
tice of  contest,  in  which  he  stated  that  the 
officers  of  the  election  and  the  committee 
had  wrongfully  counted  more  than  200  Ille- 


gal votes  as  having  been  received  by  Mc- 
Carty, and  spedfled  10  or  12  precincts  by 
name  at  which  they  were  cast,  giving  the 
names  of  the  voters  In  each  precinct  and 
the  reasons  why  they  were  Illegal.  McCarty 
answered  this  notice  of  contest  by  a  coun- 
ter notice,  in  which  be  denied  that  200  or 
any  Illegal  votes  had  been  cast  and  counted 
for  him  In  the  primary,  and  denied  specifi- 
cally that  certain  voters  named  by  Baugh- 
man were  Illegal  voters  for  the  causes  nam- 
ed or  for  any  cause.  He  agreed  with  Baugh- 
man that  certain  other  voters  named  in  his 
notice  of  contest  were  illegal  voters,  but 
denied  specifically  that  tbey  voted  for  him, 
and  alleged  that  they  had  voted  for  Baugb- 
man.  He  also  gave  the  names  of  many  oth- 
er persons,  and  alleged  that  they  were  Ille- 
gal voters,  and  that  they  had  voted  for 
Baughman  at  the  primary  election.  He  al- 
leged that  his  real  majority  oVer  Baughman 
was  much  greater  than  reported  by  the  com- 
mittee. The  affirmative  matter  in  tbia  no- 
tice was  denied  by  reply.  The  county  com- 
mittee met  on  a  day  fixed  and  adopted  rules 
for  the  conduct  of  the  contest,  and  on  that 
day,  after  adopting  the  rules,  McCarty,  by 
counsel,  filed  a  demurrer  to  Baugbman's  no- 
tice of  contest.  Argument  of  counsel  for 
the  parties  on  this  demurrer  was  commenced 
"before  noon  and  resumed  and  finished  after 
noon.  After  the  argument,  the  committee 
left  the  courtroom,  and  went  to  the  circuit 
court  clerk's  office  to  consider  and  decide 
the  question  submitted.  Afer  considering 
the  matter,  the  committee  decided,  by  a  vote 
of  seven  to  five,  to  sustain  the  demurrer  and 
dismiss  the  proceeding;  and  the  chairman 
alone  returned  to  the  courtroom  and  an- 
nounced tbe  result  of  the  committee's  ac- 
tion, and  all  parties  then  separated,  going 
either  to  their  homes  or  places  of  business. 
There  was  no  effort  by  either  Baughman  or 
bis  counsel  to  file  an  amended  notice  or 
pleading.  Within  a  few  days  after  tbe  ac- 
tion of  this  committee  this  action  was  insti- 
tuted against  McCarty  and  the  members  of 
the  committee,  in  which  Baughman  alleged 
that  the  committee  had  failed  and  refused 
to  give  bim  a  trial  of  bis  contest,  and  asked 
the  court  to  grant  blm  a  mandamus  com- 
pelling the  committee  to  reassemble  and 
try  his  contest,  alleging  that  tbey  had  failed 
and  refused  to  do  so.  He  also  set  forth 
facts  and  circumstances  which,  if  true, 
would  have  authorized  the  committee  to  de- 
clare him  tbe  nominee  of  tbe  Democratic 
party.  Instead  of  his  opponent,  McCarty. 
The  court  heard  the  testimony  with  refer- 
ence to  the  action  of  the  committee,  which 
showed,  in  effect,  tbe  facts  related  above, 
and  awarded  appellee  the  mandamus.  Mc- 
Carty and  the  members  of  the  committee 
prosecute  this  appeal  from  that  Judgment 
There  can  be  no  doubt  that  the  committee 
did  meet  and  act  as  a  body  upon  appellee's 
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contest  by  hearing  and  considering  a  de- 
murrer filed  to  his  proceeding,  which  de- 
murrer they  sustained  and  dismissed  the 
contest.  This  ended  the  matter  In  so  far  as 
the  committee  was  concerned.  This  court 
has  no  power  to  review  the  action  of  the 
committee.  The  court's  power  In  such  a 
case  Is  limited  by  law  to  compelling  the 
committee  to  act  when  It  refuses  to  hear 
and  determine  the  contest  The  court  can- 
not force  the  committee  to  try  such  cases 
In  any  particular  manner,  or>to  decide  It  as 
the  court  may  think  proper.  The  case  under 
consideration  Is  similar  to  the  case  of  Dem- 
ocratic Executive  Committee  of  Harrison 
County,  Ky.,  v.  Dougherty,  120  S.  W.  343, 
the  opinion  in  which  was  delivered  June  18, 
1900.  In  that  case  the  committee  sustained 
a  demurrer  to  the  contestant  Dougherty's 
notice  of  contest,  and  he  sought  a  manda- 
mus from  the  circuit  court  to  compel  the 
committee  to  reassemble,  hear,  and  try  his 
case.  The  circuit  court  granted  the  man- 
damns  and  the  committee  and  contestee.  Ma- 
son, appealed  to  this  court.  In  the  opinion 
In  that  case  the  court  said:  "It  is  conceded 
by  the  parties  to  this  litigation  that  the 
only  question  to  be  determined  upon  this 
appeal  Is  whether  or  not  the  committee 
beard  and  determined  the  contest  between 
Mason  and  Dougherty.  It  Is  also  conceded 
that  the  courts  have  no  power  to  correct  the 
decision  of  the  committee  In  such  a  matter, 
however  erroneous  It  may  be.  The  only 
power  which  the  courts  have  Is  to  force  the 
committee  to  decide,  but  they  cannot  re- 
view their  decision."  This  Is  conclusive  of 
the  case  at  bar.  See,  also,  the  case  of  Beasly 
V.  Adams,  118  Ky.  695,  82  S.  W.  249,  and 
the  cases  there  cited. 

Connsel  for  Baughman  contend  that,  con- 
ceding all  that  we  have  said  to  be  true,  still 
their  client  Is  entitled  to  have  the  committee 
reassemble,  open  the  ballot  boxes,  and  count 
the  ballots  In  three  of  the  voting  precincts 
for  the  following  reason:  That  within  10 
days  after  the  primary  election  there  was 
Bled  with  the  chairman  of  the  county  com- 
mittee a  petition  from  these  precincts  sign- 
ed by  10  per  cent,  or  more  of  the  voters  in 
the  precincts  participating  In  the  primary 
election,  requesting  ^a  recount  of  the  ballots 
cast  In  those  precincts.  The  rules  govern- 
ing snch  matters,  which  were  adopted  by 
the  Democratic  party  in  the  last  state  con- 
vention, provide.  In  substance,  that  in  case 
of  a  contest  the  committee  shall  open  the 
ballot  boxes  and  recount  the  ballots  In  those 
precincts  in  which  at  least  10  per  cent,  of 
the  voters  have  signed  a  petition  requesting 
that  it  be  done.  The  difficulty  in  the  way  of 
appellee,  Baughman,  Is  that  he  did  not  make 
these  petitions  a  part  of  his  notice  or  pro- 
ceeding. He  did  not  refer  to  'them  In  any 
way  so  as  to  give  the  committee  notice  that 
he  relied  upon  these  petitions  to  aid  him  In 


his  contest  proceeding;  and,  further,  there 
was  no  contest  proceeding  pending  when 
these  petitions  signed  by  the  voters  of  the 
three  precincts  referred  to  were  filed  with 
the  chairman  requesting  a  recount  of  the 
ballots. 

For  these  reasons,  the  court  erred  in 
awarding  appellee  the  mandamus.  The 
Judgment  of  the  lower  court  Is  reversed  and 
remanded,  with  directions  to  dismiss  appel- 
lee's petition. 


BUROHEL  T.  WITHERS  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  1,  1909.) 

1.  VKwnoR  AND  PnacHASEB  (J  27*)— Bond  foe 

TlTIJB>— CONSTBUCnON. 

A  paper  dated  April  3,  1851,  and  reciting 
th^t  it  was  to  certify  that  the  signer  had  that 
day  sold  to  W.  all  interest  in  a  lot  in  West 
Point,  bought  by  P.  and  F.,  the  signer's  In- 
terest to  be  secured  by  P.,  and  is  assigned  by 
P.  to  the  signer  in  a  bond  held  by  F.,  having 
received  of  w.  $75  In  full  for  the  above  interest, 
duly  signed  and  attested  by  W.,  was  not  a 
valid  bond  for  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Parchaser,  Dec.  Dig.  i  27.*] 

2.  QuiETiNO  TiTLK  (§  29*)— Laches. 

W.  obtained  a  writing  in  April,  1851,  pur- 
porting to  contract  for  a  conveyance  to  him  of 
an  interest  in  a  lot  in  controversy,  bnt,  though 
he  lived  until  1882,  neither  be  nor  his  heirs 
exercised  any  acts  of  ownership  over  the  lot, 
except  for  a  abort  period  in  1860,  when  W.  had 
it  rented,  nntil  the  commencement  of  the  suit 
in  1903.  F.,  under  whom  defendant  claimed, 
had  a  good  paper  title  to  an  undivided  half 
of  the  lot  by  deed  executed  to  himself  and  P. 
in  1853,  and  there  was  evidence  that  in  1874 
F.'g  heirs  sold  the  entire  lot  to  defendant's 
vendor.  There  was  also  evidence  that  such 
vendor  claimed  to  be  the  owner  of  the  whole 
lot  from  1874  until  his  sale  to  defendant,  and 
that  during  a  part  of  the  time  he  rented  it  out. 
Held,  that  the  claim  of  W.'s  heirs  was  stale, 
and  that  defendant  had  a  valid  paper  title  to 
one-half  of  the  lot  and  a  better  possessory  title 
to  the  other  half;  the  burden  oeing  on  such 
heirs  to  exhibit  a  paper  or  possessory  title. 

[Ed.  Note. — For  other  cases,  see  Quieting 
Title,  Cent.  Dig.  }  63;    Dec.  Dig.  |  29.*] 

Appeal  from  Circuit  Court,  Hardin  County. 

"Not  to  be  officially  reported." 

Suit  by  L.  M.  Withers  and  others  against 
Kate  Bnrchel.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Reversed,  with  directions 
to  dismiss. 

H.  L  James,  for  appellant  L.  A.  Faurest 
and  L.  F.  Withers,  for  appellees. 

CARROLL,  J.  The  appellees  In  this  action 
in  equity  against  the  appellant  sought  to 
have  allotted  to  them  the  undivided  one-half 
of  lot  No.  93  in  the  town  of  West  Point,  aver- 
ring that  they  were  the  owners  and  entitled 
to  tbe  possession  thereof,  and  thdt  the  ap- 
pellant was  the  owner  of  the  other  undivided 
one-half.  The  appellant  In  her  answer,  after 
denying  title  In  the  appellees,  asserted  that 
she  was  the  owner  of  the  whole  of  the  lot 
and  that  she  and  those  under  whom  she 
claimed  had   been  In  the  open,  continuous, 
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and  adverse  possession  tbereof  for  more  than 
15  years.  The  case,  after  being  prepared  for 
trial,  was  heard  by  the  lower  court,  and  a 
judgment  rendered  awarding  to  appellees  one- 
half  of  the  lot  in  oontroversy.  The  appel- 
lant complains  of  this  judgment,  and  asks  Its 
reversal  for  reasons  that  will  be  noticed 
in  the  coarse  of  the  opinion. 

The  first  objection  to  the  judgment  Is  that 
the  appellees  failed  to  exhibit  any  record  title 
to  an  interest  in  the  lot,  and  In  this  connec- 
tion the  point  is  made  that  under  the  plead- 
ings they  could  not  rely  upon  title  by  adverse 
possession.  It  is  further  Insisted  that,  as 
the  appellant  was  in  possession,  to  entitle  the 
appellees  to  recover,  ttaey  must  rely  on  the 
strength  of  their  title,  and  show  either  a  rec- 
ord or  possessory  title  to  the  one-half  Inter- 
est in  the  lot.  It  must  be  confessed  that  the 
record  title  exhibited  by  the  appellees  is  in 
itself  not  sufficient  to  show  that  they  have  an 
interest  in  the  property.  The  only  paper 
under  which  they  assert  ownership  reads  as 
follows:  "April  3,  1851.  This  is  to  certify 
that  I  James  W.  McOarty  have  this  day  sold 
to  Louis  Withers  all  my  Interest  in  a  lot  in 
West  Point,  bought  by  James  Pate  and  Rob- 
ert Fletcher.  My  interest  is  to  be  secured 
by  James  Pate,  and  is  assigned  by  Pate  to  me 
in  a  bond  held  by  Fletcher ;  having  received 
of  liouls  Withers  |75.00  in  full  for  the  above 
interest  James  W.  McCarty.  Attest:  Louis 
Withers."  This  paper  was  never  put  to  rec- 
ord, and,  in  fact,  was  not  a  recordable  in- 
strument. But  there  la  evidence  that  Louis 
Withers  had  it  In  possession.  We  find  that 
in  1853  Robert  Fletcher  and  James  Pate  ob- 
tained a  conveyance  to  lot  No.  93  In  the  tovra 
of  West  Point,  and  there  is  some  testimony 
conducing  to  show  that  Louis  Withers  by  vir- 
tue of  his  purchase  from  McCarty  claimed  to 
be  the  owner  of  an  undivided  one-half  inter- 
est in  this  lot  and  that  In  1860  he  leased  it 
to  Simon  Arnold,  who  as  a  part  of  the  rental 
contract  inclosed  it  with  a  fence.  Arnold  on- 
ly remained  in  possession  of  the  lot  for  a 
few  years,  and,  after  he  abandoned  It,  the 
fence  rotted  down,  and  for  many  years  prior 
to  the  institution  of  this  action  In  1903  the 
lot  was  vacant,  and  of  trifling  value.  In 
1893  the  heirs  of  Robert  Fletcher  conveyed 
this  lot  to  W.  W.  Fletcher,  and  in  the  same 
year  W.  W.  Fletcher  sold  and  conveyed  by 
general  warranty  deed  an  undivided  one-half 
interest  in  this  lot  to  the  husband  of  appel- 
lant, Mrs.  Burchel.  It  was  stipulated  In  this 
deed  that  Fletcher  would  convey  by  quitclaim 
deed  to  the  husband  of  appellant  the  remain- 
ing one-half  of  the  lot  at  any  time  within 
six  months  upon  the  payment  of  $30 ;  and  in 
accordance  with  this  stipulation  Fletcher  did 
In  April,  1894,  convey  to  Mr.  Burchel  by  quit- 
claim deed  the  undivided  one-half  the  lot. 
It  does  not  appear  that  Pate  ever  conveyed 
his  interest  In  the  lot  to  McCarty,  who,  the 
Withers  claim,  was  the  vendor  of  their  fath- 


er. Nor  Is  there  any  writing  showing  that 
McCarty  ever  owned  or  sold  any  interest  in 
the  lot  except  the  paper  before  mentioned. 
Altiiough  this  paper  recites  In  an  awkward 
way  that  McCarty  had  bought  the  Interest  of 
Pate  in  the  lot,  it  appears  that  two  years  aft- 
er the  execution  of  this  paper  the  parties 
from  whom  Pate  and  Fletcher  purchased  the 
lot  conveyed  it  to  them ;  there  Iieing  no  men- 
tion of  McCarty  or  Withers  In  the  convey- 
ance. Louis  Withers  died  in  1882,  and,  with 
the  exception  'of  the  evidence  to  the  effect 
that  about  1860  he  leased  one-half  this  lot  to 
Arnold,  it  does  not  appear  that  Withers  ever 
exercised  any  acts  of  ownership  over  it  And 
from  the  time  of  his  death  tmtll  1903,  a  pe- 
riod of  21  years,  neither  his  children  nor 
heirs  ever  took  any  steps  looking  towards 
the  recovery  of  it,  although  in  1893  Burchel 
took  possession  of  the  lot  and  enclosed  it  by 
a  fence.  W.  W.  Fletcher,  who  sold  to  Bur- 
chel, testifies  that  he  took  possession  of  the 
entire  lot  In  1874  under  a  purchase  from  the 
heirs  of  his  brother  Robert  Fletcher,  the 
joint  vendee  in  the  deed  with  Pate,  and  re- 
tained possession  of  it  until  he  sold  It  to  Bur- 
chel In  1893,  and  during  this  time  rented  it 
out  for  a  few  years. 

Briefiy  stated,  the  facts  as  we  gather  them 
from  the  record  are  these:  (1)  In  1851  Mc- 
Carty sold  an  Interest  In  a  lot  In  West  Point 
that  he  had  bought  from  James  Pate,  who 
with  Robert  Fletcher  owned  the  lot;  but 
McCarty  never  obtained  any  deed  to  the  lot 
nor  did  he  ever  convey  it  to  any  person  un- 
less the  writing  of  April  3,  1851,  can  be  treat- 
ed as  a  bond  for  title.  (2)  In  1853  a  deed 
conveying  the  lot  was  made  by  Helm  and 
others  to  James  Pate  and  Robert  Fletcher, 
but  there  is  no  writing  showing  that  Pate 
ever  conveyed  his  interest  in  the  lot  to  any 
person.  (3)  Louis  Withers  never  had  any 
paper  title  to  the  lot  In  controversy,  as  we 
do  not  think  the  writing  of  April  3,  1851,  is 
at  all  sufficient  to  Invest  him  with  title  to 
an  interest  In  It.  (4)  Although  Louis  Withers 
lived  until  1882,  it  does  not  appear  that  he 
ever  exercised  any  acts  of  ownership  over 
the  lot,  except  for  a  short  period  during 
which  he  had  it  rented  to  Arnold  about  1860. 
(5)  During  the  21  years  that  elapsed  from  his 
death  until  the  institution  of  this  action  hla 
heirs  did  not  take  any  steps  towards  recov- 
ering the  lot  or  do  anything  to  indicate  that 
they  owned  It  (C)  Robert  Fletcher  did  have 
a  good  paper  title  to  an  undivided  one-half  of 
the  lot  by  virtue  of  the  deed  made  to  himself 
and  Pate  In  1853,  and  there  is  evidence  to 
the  effect  that  in  1874  his  heirs  sold  the  en- 
tire lot  to  W.  W.  Fletcher,  the  vendor  of 
Burchel.  (7)  There  is  evidence  that  W.  W. 
Fletcher  claimed  to  be  the  owner  of  the  whole 
lot  from  1874  until  his  sale  to  Burchd,  and 
that  during  a  part  of  this  time  he  rented  it 
out 

On  these  facts,  we  conclude  that  the  datm 
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of  the  Wlfbera  heirs  la  not  only  stale,  bat  nn- 
Bupported  by  record  evidence  or  such  possea- 
slon  as  would  Invest  them  with  a  possessory 
title.  On  the  other  hand,  Burchel  has  a 
good  paper  title  to  one-half  of  the  lot,  and  a 
better  possessory  title  to  the  other  one-half 
than  have  the  Withers  heirs. 

As  It  was  necessary  to  a  recovery  by  the 
Withers  heirs  that  they  should  exhibit  a 
I>aper  or  possessory  title,  and  as  they  failed 
to  do  either,  the  Judgment  of  the  lower  court 
is  reversed,  with  directions  to  dismiss  their 
petition. 


WEIL  T.  KRBUTZEB.  , 
{Court  of  Appeals  of  Kentucky.    Sept  29, 1909.) 

1.  JuBT  (I  no*)— Competency  or  Jubt  — 
Waives  ot  Objection. 

Where,  after  the  court,  over  defendant's 
objections,  had  selected  a  Jury,  partially  com- 
posed of  disinterested  bystanders,  another  Jury 
Tegnlarly  drawn  from  the  box  became  available 
for  the  trial,  but  defendant  declined  the  court's 
offer  to  substitute  it  for  the  other  jnry,  he  can- 
not, after  an  adverse  verdict,  object  to  the  trial 
before  the  Jury  partially  drawn  from  the  by- 
standers. 

[Bd.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  f  518;  Dec.  Dig.  S  110.*] 

2.  Damages  (I  182*)— Bxcessivb  Dajcaqes— 
Pebsonal  Injuries. 

A  verdict  for  $1,000  for  personal  injuries, 
which,  though  not  entirely  incapacitating  plain- 
tiff from  labor,  made  him  permanently  a  partial 
cripple,  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {§  178,  372-385,  396;  Dec.  Dig.  $ 
13Z*] 

3.  Mukicipai,  Cobpobations  (I  705*)— Use  of 

STBEETS— INJTJBY    TO    PEDESTBIAN— AUTOMO- 

BIIX — Neouoence. 

Where  a  chauflfeur  saw  that  a  pedestrian  In 
the  street  was  confused  as  to  which  way  the 
automobile  was  going  to  turn  after  having  been 
warned  of  its  approach,  and  each  turned  several 
times  in  the  same  direction  as  the  other  turned 
to  avoid  collision,  the  chauffeur  had  no  right  to 
continue  Eigzagl^ng  in  the  street,  in  view  of  the 
-danger  of  collision,  but  should  have  stopped. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1515 ;  Dec.  Dig.  ( 
705.*] 

i.  MnNiciPAi.  Corpobations  (I  705*)- Use  of 
Streets— Cabk  Requibed — Automobiixs. 
Possession  of  dangerous  instrumentalities 
always  requires  the  use  of  great  care,  and,  since 
an  automobile  is  almost  as  deadly  as,  and  even 
more  dangerous  than,  a  street  or  railroad  car, 
greater  care  is  imposed  upon  the  driver  in  pro- 
pelling it  along  the  street. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  $  705.*] 

5.  Nkouoence  ((  3*)— Care  Reqttibed. 

The  degree  of  care  required  is  in  direct  pro- 
portion to  the  degree  of  danger  and  of  injury 
which  would  probably  be  caused  by  negligence. 

[Eid.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  J  5;   Dec  Dig.  i  3.*] 

a.  Mttnicipai,  Cobpobations  {§  706*)— Use  of 
Streets  —  iNJtiBT  to  Pedestbian  —  Negu- 
OENCB — Question  fob  Jubt. 

In  an  action  for  injuries  by  being  struck 
by  defendant's  automobile  in  the  street,  whether 
defendant  was  guilty  of  negligence  in  operating 


the  machine  held,  under  the  evidence,  for  the 
jury. 

[Ed.   Note. — For  other  cases,   see   Municipal 

Corporations,  Dec.  Dig.  i  706.*] 

7.  Municipal  Cobpobations  (§  706*)— Use  of 
Stbeets— Injury  to  Pedestrian— Contbib- 
utoby  Negi-iqence— (Question  tor  Jury. 
In  an  action  for  injuries  sustained  by  be- 
ing  struck    by   defendant's    automobile    in    the 
street,  whether  plaintiff  was  guilty  of  contribu- 
tory negligence  at  the  time  of  the  collision  held 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  706.*] 

Appeal  from  Circuit  Court,  McCracken 
County. 

"To  be  officially  reported." 

Action  by  George  Ereutzer  against  Jesse 
Well.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

J.  D.  Mocquot,  for  appellant  R.  T.  Light- 
foot,  for  appellee. 

BARKER,  J.  The  appellant,  Jesse  Well, 
while  propeUlng  his  automobile  along  Ken- 
tucky avenue,  In  the  city  of  Paducali,  collid- 
ed with  the  appellee,  George  Kreutzer,.  who 
was  walking  across  the  street,  inflicting  upon 
his  body  severe  Injuries.  To  recover  dam- 
ages for  the  Injuries  so  inflicted  Ereutzer  in- 
stituted this  action,  alleging  In  his  petition 
that  the  collision  and  resulting  injury  were 
occasioned  by  the  negligence  of  the  appel- 
lant, Jesse  Weil.  To  this  action  the  defend- 
ant (appellant)  ffled  an  answer  controvert- 
ing the  material  allegations  of  the  petition, 
and  In  the  second  paragraph  pleading  con- 
tributory negligence  upon  the  part  of  the 
plaintiff.  The  issues  having  been  completed 
by  reply,  a  trial  was  had,  which  resulted  In 
a  verdict  in  favor  of  the  plaintiff  (appellee) 
for  $1,000.  To  reverse  the  Judgment  based 
upon  this  verdict  this  appeal  is  prosecuted. 

It  is  insisted  by  the  appellant  that  the 
Judgment  should  be  reversed  because  the 
court  failed  and  refused  to  give  him  a  Jnry 
properly  drawn  from  the  Jury  box,  but,  in- 
stead, impaneled  a  Jury  made  up  in  part 
of  bystanders.  The  bill  of  exceptions  shows 
that  the  court  had  two  Juries  impaneled; 
that  at  the  time  this  case  was  called  for 
trial  one  of  them  was  out  considering  a 
case  which  had  been  submitted  to  It,  and 
that  it  was  necessary,  or  thought  to  be  nec- 
essary (ly  the  trial  Judge,  to  impanel  a  Jury 
partially  made  up  of  bystanders,  and  this 
was  done  over  the  obJ<H!tlon  of  the  defend- 
ant After  the  case  had  been  stated,  the 
Jury  which  had  theretofore  been  out  campi 
Into  court  and  reported  a  verdict  in  the 
case  it  was  considering.  Thereupon  the  trial 
Judge  offered  to  set  aside  the  order  impanel- 
ing the  Jury  of  bystanders  and  to  give  the 
defendant  a  Jury  drawn  from  the  box  in 
accordance  with  the  provisions  of  the  stat- 
ute. This  was  declined  by  the  defendant 
who  objected  to  the  proposition  of  the  court 
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and  tberenpon  tb6  case  proceeded  to  judg- 
ment, with  tbe  Jury  partially  made  up  of 
bystanders.  We  think  the  offer  of  the  court 
to  recede  from  Its  erroneous  position  In  re- 
gard to  the  Jury  was  all  tbe  defendant  bad 
a  right  to  demand  under  tbe  circumstances; 
and.  If  be  wanted  a  Jury  drawn  from  the 
box  according  to  the  letter  of  tbe  statute, 
he  should  have  accepted  the  court's  offer 
to  furnish  him  such  a  Jury,  although'  the 
case  had  proceeded  somewhat  before  tbe 
Improperly  organized  Jury.  Tbe  refusal  of 
the  defendant  to  accept  tbe  offer  of  tbe 
court  for  a  properly  constituted  Jury  estops 
him  from  now  complaining  of  tbe  Jury  of 
bystanders.  He  cannot  legally  trifle  with 
the  court  by  experimenting  with  tbe  bystand- 
ers' Jury,  and,  when  unsuccessful,  complain 
of  an  error  which  his  own  obstinacy  pre- 
vented from  being  corrected. 

The  verdict  of  $1,000  was  not  excessive. 
Tbe  evidence  shows  that  tbe  plaintiff's  in- 
Jury  win  be  permanent,  and,  while  not  alto- 
gether incapacitated  from  labor,  be  will  never 
be  entirely  well  or  strong.  In  other  words, 
he  will  always  be  partially  a  cripple. 

There  is  no  serious  complaint  of  the  in- 
structions given  by  the  court  to  the  Jury, 
and,  indeed,  these  seem  to  t>e  beyond  success- 
ful criticism,  assuming  that  tbe  plaintiff 
had  a  case  to  go  to  the  Jury  at  all. 

The  real  cause  of  appellant's  complaint, 
however,  is  the  failure  of  the  court  to  per- 
emptorily instruct  tbe  Jury  to  find  in  his 
favor.  Tbe  evidence  shows  without  con- 
tradiction that  the  appellant  was  golug  along 
tbe  street  in  hla  automobile;  that  he  saw 
appellee  crossing  the  street  some  75  or  100 
feet  off;  that  be  sounded  bis  horn  as  a 
warning  to  the  appellee;  that  thereupon  the 
appellee  undertook  to  go  back  across  the 
street  to  the  side  from  which  be  originally 
came,  but  in  tbe  meantime  the  appellant  bad 
changed  bis  course,  and  this  brought  him 
again  in  the  direction  of  the  appellee ;  that 
tbe  appellee,  seeing  this,  again  changed  his 
course,  but  the  appellant,  in  order  to  avoid 
running  over  the  appellee,  also  changed  the 
course  of  his  automobile.  What  happened 
was  a  confusion  of  minds  of  the  parties. 
Each  was  trying  to  avoid  the  other,  but 
each  was  getting  in  the  way  of  the  other, 
and  as  a  result  the  collision  took  place.  The 
negligence  of  tbe  defendant  consisted  In  his 
failure  to  recognize  the  great  danger  that 
would  accrue  to  tbe  plaintiff  from  the  col- 
lision. He  had  no  right.  It  seems  to  us, 
after  he  saw  tbe  confusion  of  mind  which 
was  taking  place  between  him  and  the  plain- 
tiff, to  continue  zigzagging  in  the  street  at 
tbe  Imminent  hazard  of  colliding  with  tbe 
pedestrian.  Greater  oare  was  Incumbent 
upon  him  by  reason  of  the  deadliness  of  the 
machine  he  was  propelling  along  the  high- 
way. The  possession  of  deadly  or  dangerous 
instruments  always  entails  great  care  upon 


tbe  possessor.  One  who  walks  along  a  crowd- 
ed thoroughfare  with  a  sharp  scythe  in  his 
hand  must  use  greater  care' in  handling  this 
instrument  than  would  be  required  of  him  If 
be  held  an  umbrella  or  small  cane.  The  de- 
gree of  care  one  must  use  always  bears  a 
direct  ratio  to  the  degree  of  injury  which 
would  probably  be  caused  by  negligence. 
When  one  comes  through  the  highways  of 
a  city  with  a  machine  of  such  deadly  force 
as  an  automobile,  it  is  Incumbent  upon  tbe 
driver  to  use  great  care  that  it  be  not  driven 
against  or  over  pedestrians.  An  automobile 
is  nearly  as  deadly  as,  and  much  more  dan- 
gerous than,  a  street  car  or  even  a  railroad 
car.  These  are  propelled  along  fixed  rails, 
and  all  that  the  traveling  public  has  to  do 
to  be  safe  ia  to  keep  off  the  tracks ;  but  the  . 
automobile,  with  nearly  as  great  weight  and 
more  rapidity,  can  be  turned  as  easily  as 
can  an  individual,  and  for  this  reason  is  far 
more  dangerous  to  the  traveling  public  than 
either  tbe  street  car  or  tbe  railway  train. 
We  do  not  feel  at  liberty  under  the  evidence 
in  tbe  case  to  say  that  the  defendant  was 
free  from  negligence  in  falling  to  so  check 
the  speed  of  -bis  machine  as  to  give  him 
sufflctent  control  of  it  to  avert  the  Injury  to 
appellee,  or  to  stop  it  entirely  if  that  was 
necessary;  nor,  on  the  other  hand,  can  we 
say  that  the  plaintiff  was  guilty  of  such  con- 
tributory negligence  as  entitled  the  defend- 
ant to  a  peremptory  Instruction.  Certainly 
It  was  a  question  for  the  Jury  to  say,  under 
all  tbe  circumstances,  wbich  of  tbe  parties 
was  guilty  of  negligence.  Therefore  the  trial 
court  correctly  submitted  the  case  to  the  de- 
cision of  a  jury  as  to  the  disputed  facts. 
Judgment  affirmed. 


MONTGOMERY'S  TRUSTEE  v.  BROWN. 
(Court  of  Appeals  of  Kentucky.    Sept.  30,  1909.) 

1.  Wirxs  (J  762*)— CowsTBUcTioN— ADVANCE- 
MENTS—Equalization  Between  Le^jatees. 

WTiere  testator's  will  indicated  an  intent 
to  divide  his  property  equally  among  his  widow 
and  two  children,  and  to  charge  each  with  ad- 
vancements made,  tbe  proper  method  of  settle- 
ment was  to  place  as  m  hotchpot  the  advance- 
ment and  the  property  specifically  devised  and 
valued  in  the  will,  and  divide  the  sum  by 
three,  tbe  quotient  representing  the  value  each 
should  receive,  and  then  deduct  from  tbe  share 
of  each  the  value  of  tbe  advancement^made,  and, 
if  such  value  in  addition  to  the  property  specific- 
ally devised  exceeded  one-third  of  the  whole, 
the  devisee  receiving  the  excess  should  pay  the 
one  who  received  less  than  the  third  a  sum 
sufficient  to  equalize. 

[Ed.  Note. — For  other  cases,  see  WillSi  Cent. 
Dig.  SS  1070-1075;   Dec.  Dig.  f  702. •] 

2.  Wilis  (§  744»)  —  Devisee's  Intekest  — 
Mortgage— Notice. 

Where  a  devisee  of  real  estate  charged  with 
advances  was  required  to  execute  a  note  to  his 
mother  for  $500.41,  to  equalize  their  shares  un- 
der the  will,  and  then  mortgaged  his  interest 
in  the  property  devised,  the  mortgagee  was 
bound  to  take  notice  of  the  public  records  con- 
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Uining  the  will,  and  was  charged  with  knowl- 
edge of  such  facts. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dfe.  {  1913 ;  Dec  Dig.  I  744.*] 

3.  Wills   (|   758*)— Advancements— "Debt." 

Though  an  advancement  is  not  a  "debt"  in 
any  sense,  testator  may  nevertheless  impose 
•ueb  conditions  on  his  devise  to  the  beneficiary 
advanced  as  he  sees  proper  and  as  are  not  un- 
lawful. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  1957;   Dec.  Dig.  §  758.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2.  pp.  18G4-1886 ;   vol.  8,  p.  7628.] 

4.  WiUJB  (J  759*)— Advances— Effect. 

A  provision  charging  a  devisee  with  a  speci- 
fied sum  as  an  advancement  was  equivalent  to 
reqairing  him  to  account  to  the  estate  in  the 
final  settlement  for  snch  sum  as  a  condition  to 
receiving  the  devise  and  to  charge  the  amount 
as  a  lien  on  the  real  estate  devised  to  him. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  1961 :    Dec.  Dig.  |  759.*] 

K.  Wills  ({  759*)— "Advancement." 

Where  testator  devised  certain  real  es- 
tate to  his  son  charged  with  advancements 
made  to  him,  the  term  "advancement"  was  used 
in  its  popular,  and  not  in  its  technical,  sense. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  1961 ;   Dec.  Dig.  {  759.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  218-222;   vol.  8,  p.  -7567.] 

6.  Descent  and  Distribution  (§  109*)— Ad- 
vancements—Pabtition.   ■ 

In  case  of  intestacy,  advancements  must  be 
brought  in  hotchpot  if  the  heir  would  partici- 
pate in  the  partition  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {  416;  Dec.  Dig.  { 
109.*] 

7.  Wnxs  (i  762*)— ADVANCEfr-PATifBNT  Out 
OF  Residuum. 

Where,  in  the  settlement  of  an  estate,  one 
of  the  devisees  in  order  to  equalize  his  mother's 
■hare  executed  a  note  to  her  for  $506.41,  having 
received  as  advancements  more  than  his  share 
of  the  estate,  and  it  also  appeared  that  the  es- 
tate had  been  completely  settled,  and  that  the 
note  remained  unpaid,  it  would  be  presumed 
that  the  devisee's  interest  as  residuary  legatee 
was  insufficient  to  pay  the  note. 

[Ed.  Note.— For  other  ca.epa,  see  Wills,  Cent. 
Dig.  {  1970;   Dec.  Dig.  {  7t!2.*] 

Appeal  from  Circuit  Court,  Spencer  County. 

"To  be  oflJcIally  reported." 

Suit  by  Sue  C.  Montgomery's  trustee 
against  C.  C.  Brown  to  stay  a  mortgage  fore- 
closure sale  until  plaintiff's  alleged  lien  and 
Its  priority  could  be  ascertained.  From  an 
order  sustaining  a  demurrer  to  the  petition 
and  dismissing  It,  plaintiff  appeals.  Revers- 
ed and  remanded,  with  directions. 

J.  B.  Weaver,  Peak  &  Holland,  and  Ed- 
wards, Ogden  &  Peak,  for  appellant  E.  E. 
McKay  and  Geo.  S.  &  Jno.  A.  Fulton,  for  ap- 
pellee. 

O'REAK,  3.  The  wUl  of  J.  R.  Montgomery 
Is  In  these  words: 

"I,  J.  R.  Montgomery,  Sr.,  of  the  town  of 
Taylorsvllle,  County  of  Spencer,  and  State  of 
Kentucky,  do  make  and  publish  this  my  last 
will  and  testament,  to-wlt: 


"1st — I  desire  all  my  Just  debts  and  fu- 
neral expenses  to  be  paid  out  of  my  estate. 

"2nd. — I  give  to  my  son  J.  R.  Montgomery, 
Jr.,  my  encyclopedia. 

"3rd. — I  desire  that  the  remaining  portion 
of  my  library  be  divided  equally  between  my 
beloved  wife,  Sue  Montgomery,  and  my 
daughter,  Mattie  V.  Vandyke. 

"4th. — It  is  my  will  and  desire  that  the 
residue  of  my  estate  be  divided  equally  be- 
tween my  wife.  Sue  C.  Montgomery  and  my 
two  children,  Mattie  V.  Vandyke,  and  J.  R. 
Montgomery,  the  same  to  be  held  for  their 
use  and  benefit  in  the  following  prescribed 
manner,  namely.  That  portion  of  my  estate 
that  shall  fall  to  my  wife,  Sue  C.  Montgom- 
ery, whether  it  be  real  or  personal,  I  desire 
the  same  to  be  placed  in  the  hands  of  the 
Louisville  Trust  Company,  whom  I  appoint 
as  trustee  for  my  said  wife.  The  said  Louis- 
ville Trust  Company  is  to  take  control  and 
manBgement  of  said  estate  that  shall  go  to 
my  wife,  whether  It  be  real  or  personal.  If 
my  wife  so  desire  she  shall  be  allowed  to  re- 
tain and  bold  as  a  home  my  house  and  lot 
where  we  now  reside,  at  a  valuation  of  One 
Thousand  Dollars.  The  said  Louisville  Trust 
Company  shall  collect  all  rent.  Interests,  etc., 
and  pay  the  same  over  to  my  wife,  (less 
their  commission)  so  long  as  she  may  live. 
At  her  death,  it  is  my  wish  that  her  portion 
of  my  estate  shall  revert  back  to  my  two 
children,  and  be  divided  equally  between 
them,  and  to  be  held  for  their  use  and  benefit 
as  Is  hereinafter  provided  in  this  paper. 

"5th. — The  portion  of  my  estate  that  shall 
go  to  my  daughter,  Mattie  V.  Vandyke,  it  Is 
my  will  and  desire  that  the  same  shall  be 
placed  in  the  hands  of  my  brother-in-law,  E. 
D.  Bourne,  whom  I  appoint  as  her  trustee. 

"Now,  whereas,  I  have  Invested  the  sum  of 
twelve  hundred  dollars  and  bold  a  title  for 
the  same  in  what  is  known  as  the  Barker 
farm,  I  therefore  desire  to  charge  her  with 
the  said  twelve  hundred  dollars  so  paid,  and 
direct  that  after  my  death  the  title  to  the 
said  tract  of  land  shall  be  conveyed  to  her, 
and  to  be  held  in  trust  for  her  use  and  bene- 
fit However,  if  it  Is  thought  by  her  trustee 
that  it  will  be  to  my  daughter's  best  interest 
to  sell  the  Barker  land  and  reinvest  the  mon- 
ey with  any  and  all  other  money  due  her 
from  my  estate,  then  he  Is  not  only  empow- 
ered, but  he  is  earnestly  requested  to  do  so, 
but  only  by  her  consent  shall  this  be  done. 
It  is  my  will  and  I  so  direct  that  all  my 
daughter's  Interest  in  my  estate  shall  be  in- 
vested In  good  real  estate,  that  it  will  make 
for  her  a  good  and  permanent  home  during 
her  life. 

"At  her  death,  then  It  Is  my  will  that  it 
shall  go  to  her  children ;  should  she  be  bereft 
of  children  by  death,  then  I  desire  that  her 
Interest  iu  my  estate  shall  revert  back  to 
my  estate,  and  be  distributed  between  my 
legal  heirs. 


•For  other 


see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 


Digitized  by 


Google 


474 


121  SOUTHWESTERN  BEPOBTEB. 


(Ky. 


"6th. — ^Now,  whereas,  I  have  advanced  to 
my  son,  James  B.  Montgomery,  the  sum  of 
Nine  Hundred  Dollars,  with  which  to  go  Into 
'  business,  I  hereby  charge  him  with  that 
amount  In  this  writing.  I  also  will  and  be- 
queath to  my  said  son,  one  store  house  now 
in  course  of  erection,  with  the  lot  on  which 
it  stands,  on  the  south  side  of  Main  street 
In  the  town  of  TaylorsvlUe,  Ky.  The  cost  of 
construction  of  said  house  will  be  about  six- 
teen hundred  dollars,  which  amount  I  desire 
that  my  son  shall  be  charged  with  by  my  ex- 
ecutor. I  desire  that  my  said  son  shall  have 
and  bold  said  house  and  lot,  and  have  the 
use  and  benefit  of  same  during  life.  At  his 
death  should  he  die  without  children  to  re- 
vert back  to  my  estate,  and  be  divided  be- 
tween my  legal  heirs.  Any  other  property 
belonging  to  my  estate,  not  herein  named, 
whether  real  or  i>ersonaI,  I  desire  the  same 
to  be  equally  divided  between  my  heirs  so 
as  to  make  them  all  equal. 

"This  Is  the  14th  day  of  Feb'y  1899. 

"J.  B.  Montgomery,  Sr. 
"Attest:— 

"W.  M.  Black. 
"Joseph  Tucker." 

CodlclL 

"I  do  now  make  and  publish  this  codicil  to 
my  foregoing  will: 

"First: — It  is  my  desire  that  the  portion 
of  my  estate  bequeathed  to  my  daughter, 
Mattie  V.  Vandyke,  shall  be  her  separate  es- 
tate free  from  the  control,  use  or  liabilities 
of  her  husband. 

"Second. — Since  completing  the  store  house 
bequeathed  to  my  son,  J.  B.  Montgomery,  I 
find  that  it  cost  more  than  I  expected,  and 
now  fix  the  value  of  said  house  at  twenty- 
five  hundred  dollars,  and  desire  that  my  said 
son  be  charged  with  $2500.00  by  my  executor 
In  place  of  $1600.00  named  in  my  will,  and 
I  desire  that  the  estate  given  to  my  said  son 
Shall  go  to  his  wife,  Sade  D.  Montgomery  for 
her  use  and  benefit  during  life,  should  she 
survive  him,  and  at  her  death-  to  revert  to 
my  estate  as  in  my  will  provided,  however, 
should  she  again  marry,  the  estate  is  to  re- 
vert back  just  as  if  she  had  died. 

"This  codlcU  is  not  to  affect  the  control  of 
the  trustee  hereinbefore  given,  and  Sadie  D. 
Montgomery  is  to  take  her  Interest  under 
the  same  conditions  provided  for  her  hus- 
band. 

"This  August  14th  1900. 

"J.  B.  Montgomery,  Sr." 

Upon  a  settlement  made  between  the  ex- 
ecutor and  devisees  it  was  found  that  James 
B.  Montgomery,  Jr.,  the  devisee,  had  receiv- 
ed $500.41  more  than  one-third  in  value  of 
the  testator's  estate,  and  that  the  widow  of 
the  testator  had  received  that  much  less  than 
her  one-third.  To  equalize  them,  James 
Montgomery.  Jr..  executed  his  note  to  the  ex- 
ecutor for  $506.41,  and  the  executor  assigned 
the  note  to  the  trustee  of  Mrs.  Sue  O.  Mont- 
gomery, the  widow.    In  the  meantime  James 


Montgomery,  Jr.,  had  executed  a  mortgage  to 
appellee  Brown  upon  the  former's  life  estate 
in  the  lot  and  storehouse  in  TaylorsvlUe. 
Brown  sued  to  foreclose  his  mortgage  lien, 
but  failed  to  make  Mrs.  Montgomery  and  ber 
trustee  parties.  A  decree  of  sale  was  enter- 
ed, enforcing  the  lien  of  Brown,  and  the  mas- 
ter was  about  to  execute  the  Judgment  when 
this  suit  was  filed  by  Mrs.  Montgomery's 
trustee,  appellant,  to  stay  the  sale  until  her 
lien  for  the  $506.41  was  adjudged  and  its 
priority  ascertained.  The  court  sustained  a 
demurrer  to  the  petition,  and  dismissed  it. 

It  becomes  necessary,  first,  to  determine 
the  quality  of  the  estates  devised  to  J.  B. 
Montgomery,  Jr.,  and  to  Sue  C.  Montgomery, 
the  widow.  Each  took  a  life  estate  in  tlie 
property  devised  by  the  will  to  them  (except 
the  specific  personal  items  mentioned  in  the 
first  three  items),  with  remainder  over.  The 
intent  expressed  in  the  will  is  clear  that  the 
testator  intended  an  equal  division  of  his  es- 
tate among  the  three  devisees  named — ^his 
widow,  son,  and  daughter.  While  he  gave  to 
each  certain  specific  real  property,  it  was 
valued  in  the  wUl  with  the  Intention  that  the 
devisees  should  be  equalized.  Equality  Is  the 
dominant  idea  In  the  will.  So,  when  It  was 
declared  that  the  son  was  to  be  charged  with 
an  advancement  of  $900  which  had  been 
made  to  him.  It  was  the  testator's  intention 
that  that  sum  should  be  accounted  for  In  the 
division  in  order  to  accomplish  the  equality 
aimed  at  If  the  testator's  Intention  had 
been  to  devise  the  storehouse  and  lot  to  Jas. 
B.  Montgomery,  Jr.,  unconditionally,  except 
as  to  his  having  a  life  estate  only  In  it,  it 
would  not  have  been  necessary  to  have  val- 
ued it  in  the  will,  unless  there  was  consider- 
able estate  comprised  in  the  residuum.  But 
it  la  not  shown  that  there  was  a  surplus  of 
any  considerable  quantity.  The  correct 
method  of  settlement  was  to  place,  as  In 
hotchpot,  the  advancement  and  the  property 
specifically  devised  and  valued  in  the  will, 
then  divide  the  sum  by  three.  The  quotient 
would  represent  the  value  each  was  to  re- 
celv&  Then  deduct  from  the  share  of  J.  R 
Montgomery  the  advancement  made  to  him. 
Each  should  have  received  the  property  spe- 
cifically devised.  But  If  that  as  valued  by 
the  will,  gave  to  any  one  of  them  more  than 
a  third  of  the  whole,  that  one  would  have 
been  required  to  pay  to  the  one  or  those  re- 
ceiving less  than  a  third  each  a  sum  suffi- 
cient to  equalize  them.  Such,  substantially, 
we  gather  from  the  record,  was  the  course 
pursued.  In  that  way  the  result  was  that 
James  B.  Montgomery  was  shown  to  have 
received  $506.41  more  than,  and  Mrs.  Sue  C. 
Montgomery  less  than,  a  third  of  the  whole. 
When  James  B.  Montgomery,  Jr.,  executed 
his  note  to  the  executor  for  the  difference  in 
values,  and  the  latter  assigned  it  ttf  Mrs. 
Montgomery,  the  effect  was  that  result  aimed 
at  by  the  will. 

Appellee  contends  that  he  is  an  innocent 
purchaser  for  value  without  notice  of  the 
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equity  of  Mrs.  Montgomery.  Cktncedliig  that 
a  mortgagee  stands  In  the  same  relation  as  a 
purchaser,  still  he  was  not  without  notice; 
for  he  must  take  notice  of  the  public  records 
containing  the  will. 

Appellee  further  cont^ids  that  an  advance- 
ment Is  not  a  debt  due  to  the  testator,  and 
that  It  can  never  be  the  basis  of  a  recovery 
agnlnst  the  heir  or  devisee  to  whom  the  ad- 
vancement had  been  made.  It  is  true  that 
an  advancement  Is  not  a  debt  In  any  sense. 
But  the  testator  bad  a  right  to  impose  such 
'Conditions  upon  his  devise  as  he  saw  proper, 
and  that  were  not  unlawful.  When  he  re- 
quired the  $900  to  be  charged  to  J.  R.  Mont- 
gomery, Jr.,  as  an  advancement,  it  was  equiv- 
alent to  requiring  him  to  account  to  the  es- 
tate in  a  final  settlement  for  that  sum  as  a 
condition  to  his  receiving  the  devise  made  to 
blm.  When  Jas.  R.  Montgomery,  Jr.,  elect- 
«d  to  take  und^  the  will,  he  was  required  to 
take  subject  to  Its  conditions.  The  condition 
tiiat  be  was  to  be  charged  with  the  |900  in 
ascertaining  the  shares  due  each  devisee  was 
equivalent  to  making  that  sum  a  charge  up- 
on the  property  devised  to  him,  and  in  liehalf 
of  the  one  or  ones  who  received  less  than  a 
third  each. 

In  nslng  the  term  "advancement"  the  tes- 
tator did  not  Intend  to  restrict  its  meaning 
to  its  technical,  but  Intended  to  employ  It  in 
its  popular,  sense.  In  the  case  of  wills,  when 
advancements  are  spoken  of,  the  term  is  not 
taken  in  its  technical  sense.  Barker  v.  Com- 
ins,  110  Mass.  477;  Eisner  v.  Koehler,  1 
Dem.  8nr.  (N.  Y.)  277;  Hammett  v.  Ham- 
mett.  38  a  0.  60,  16  &  B.  298,  830. 

In  case  of  Intestacy  advancements  must  be 
brought  In  hotchpot  if  the  heir  would  par- 
ticipate in  the  partition  of  the  estate.  Had- 
«n  V.  Haden,  7  J.  J.  Marsh.  168;  Nelson  v. 
Bush,  9  Dana,  104.  As  In  Intestacy  equality 
is  the  bottom  of  the  law  of  descent  and  dls- 
tribntlon,  so,  where  the  will  manifests  the 
same  purpose  requiring  advancements  to  be 
accounted  for,  they  should  be  treated  as  In 
case  of  Intestacy.  It  Is  said  by  appellant 
that  Jas.  R.  Montgomery,  Jr.,  may  have  ac- 
counted for,  and  ought  to  have  been  required 
to  account  for,  his  advancement  out  of  the  re- 
siduum devised.  Even  so.  But  the  petition 
alleges  that  the  estate  had  been  completely 
settled,  and  that  Jas.  R.  Montgomery  had 
never  accounted  for  any  part  of  the  $506.41 
of  the  advancement  From  this  allegation 
we  gather  that  there  was  not  a  sufficient  re- 
siduum to  satisfy  Jas.  R.  Montgomery.  Jr.'s, 
advancement,  and  that  the  balance  of  $506.41 
is  the  part  of  the  $000,  charged  in  the  will 
against  the  devisee  which  has  not  been  sat- 
isfied, and  to  satisfy  which  there  was  no  oth- 
er estate  but  his  Interest  In  the  storehouse 
and  lot 

The  Judgment  is  reversed,  and  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrer to  the  petition. 


BRUFF  T.  ILLINOIS  CENT.  B.  CO. 
(Court  of  Appeals  of  Kentucky.    Sept  SO,  1909J 

1.  CABBIEBS     (I     287*)— PBOSPECTIVI     PASbEK 
GER— I N  JUBIES— NKGLIGEN  CE . 

Plaintiff  went  to  a  flag  station  to  take  s 
train,  which  he  expected  to  stop  by  waving  a 
torch  of  burning  newspaper.  He  had  some  dif- 
ficult in  lighting  the  torch,  and  the  time  was 
insufficient  after  the  torch  was  ..waved  for  the 
railroad  operatives  to  do  more  than  sound  the 
whistle.  The  next  instant,  the  speed  of  the  train 
had  carried  it  t>eyond  the  station,  and  the  suc- 
tion blew  off  plaintiff's  bat  and  on  his  reaching 
for  it  the  train,  struck  his  extended  fingers,  so 
that  his  arm  was  broken  in  two  places.  Held, 
that  the  carrier  was  not  negligent. 
_[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  287.'] 

2.  Cabbierb  (§  316*)— Passenobbs— Res  Ipsa 
LoquirnB. 

The  rule  that  a  passenger's  injury  unex- 
plained will  be  presumed  to  have  resulted  from 
the  carrier's  negligence  applies  only  where  the 
injury  is  caused  by  a  breaking  of  some  part  of 
the  train,  or  by  the  manner  of  its  operation, 
and  does  not  include  a  case  where  a  prospective 
passenger  went  to  a  flag  station  at  night  and 
endeavored  to  stop  the  train  by  a  flaming  torch ; 
the  train  having  passed  and  injured  him  before 
he  could  escape,  and  the  operatives  being  in  ig^ 
norance  of  his  presence  or  intention  until  after 
be  was  injured. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  1283;   Dec.  Dig.  g  316.»] 

8.  Cabbiebs   (§   827*)— Peospective   Pabsew- 
geb— cortbibdtobt  negligence. 

A  prospective  passenger  having  gone  to  a 
flag  station,  and  taken  a  position  of  peril  to  flag  a 
train,  and  having  stayed  there  until  it  was  too 
late  to  extricate  himself  and  was  injured,  was 
negligent 

_[Bd.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  t  1364;   Dec.  Dig.  |  327.*] 

Appeal  from  Circuit  Court,  Christian 
County. 

"Not  to  be  officially  reported." 

Action  by  S.  F.  Bruff  against  the  niinols 
Central  Railroad  Company.  Judgment  for 
defendant,  and  plaintUf  appeals.    Affirmed. 

Hanbery  &  Fowler,  for  appellant  Tra- 
bue,  Doolan  &  Cox,  S.  Y.  Trimble,  and  Trim- 
ble &  Bell,  for  appellee. 

O'REAB,  J.  Green's  crossing  Is  a  flag  sta- 
tion on  the  appellee's  line  of  railroad  In 
Christian  county.  There  Is  not  a  depot  there, 
nor  is  there  an  agent  Those  who  contem- 
plate becoming  passengers  on  appellee's 
trains  from  the  station  flag  the  train  they 
want  to  stop.  Otherwise  the  trains  do  not 
stop  there,  unless  there  are  passengers  to 
get  off  at  that  point  At  night  the  trains 
are  flagged  by  the  waving  of  a  lantern  or 
lighted  torch  across  the  track  In  sight  of  the 
engineer  on  the  coming  train.  On  the  night 
of  December  16,  1906,  appellant  Intended  to 
take  passage  on  appellee's  train  due  to  pass 
that  station  at  6  o'clock  p.  m.  He  repaired 
to  the  station,  but  without  a  lantern.  He 
had  a  couple  of  newspapers  twisted  up,  and 
some  matches,  with  which  be  expected  to 
make  a  torch  to  flag  the  train. 
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What  transpired  la  told  by  blm  on  his  tes- 
timony In  this  case  (a  suit  for  Ills  personal 
injur?  because  his  hand  was  struck  by  the 
train  and  his  arm  broken)  In  this  language: 
"Q.  Mr.  Bruff,  what  part  of  the  train  did 
you  see  first?  A.  The  headlight  was  the  first 
thing  I  saw.  Q.  That  train  was  going  to- 
ward HopklnsTiUe,  going  from  Gracey?  A. 
Yes,  sir.  Q.  When  you  saw  that  headlight, 
what  did  you  do?  A.  It  blew  when  I  saw  It 
first  When  I  first  noticed  It,  I  struck  a 
match  and  tried  to  light  my  torch,  but  the 
match  went  out,  and  I  struck  another  one 
and  lit  my  torch,  and Q.  Wait  a  min- 
ute, now.  Which  hand  did  you  have  the 
torch  in  when  you  went  to  light  it?  A.  In 
my  left  hand.  Q.  You  were  lighting  your 
torch  in  your  left  hand  when  your  match 
went  out,  the  first  match?  A.  Yes,  sir.  Q. 
Then  what  did  you  do?  I  mean  after  that 
match  went  out?  A.  Struck  another  one  and 
lit  the  torch,  all  that  I  could  do,  and  then  I 

Q.    How  much  did  that  torch  burn? 

A.  As  long  as  my  hand  or  more.  Q.  You 
mean  the  flame  was  that  long?  A.  Yes,  sir. 
Q.  Well,  tell  the  Jury  what  you  did  with  the 
torch  after  you  lit  it?  A.  I  waved  it  back 
and  forward  on  the  railroad  track,  and  they 
blowed  one  long  blast  and  two  short  ones, 
and  I  thought  they  were  going  to  stop,  and  I 
tried  to  get  out  of  the  way,  and,  before  I 
could  do  It,  it  hit  me  and  knocked  me  down. 
Q.  Did  you  get  off  the  railroad  track?  A. 
Yes,  sir.  Q.  Where  did  you  get  to?  A.  Up- 
on the  streamer  that  runs  along  the  edge  of 
the  platform  to  hold  the  rock  up  there  and 
keep  It  from  rolling  off  on  the  track.  Q. 
That's  right  on  the  edge  of  the  platform? 
A.  Yes,  sir.  Q.  There  to  keep  the  screenings 
from  getting  on  the  track,  I  believe  you  say? 
A.  Yes,  sir:  I  suppose  that's  It  Q.  Where 
did  it  strike  you?  A.  On  the  tips  of  my 
fingers.  Q.  What  else  did  it  do  for  you?  A. 
It  broke  my  arm,  too.  Q.  Where?  A.  In 
two  places.  Here,  and  up  here.  [Exhibiting 
his  broken  arm  to  the  Jury.]  Q.  What  be- 
came of  you?  A.  It  knocked  me  down,  and 
I  laid  there.  Q.  What  became  of  your  torch? 
A.  I  don't  know  where  it  went  to.  •  •  * 
Q.  When  you  signaled  this  train,  how  many 
times  did  you  wave  this  light  across  the 
track?  A.  Several  times,  but  I  don't  know 
how  many.  Q.  Did  you  stop  waving  it  until 
it  answered  your  signal?  A.  I  waved  It  un- 
til it  answered  me.  Q.  It  answered  with  one 
long  blast  and  two  short  ones?  A  Yes,  sir. 
Q.  What  did  you  expect  when  yon  received 
that  signal?  A.  I  expected  It  to  stop  and 
take  me  on.  Q.  Did  you  expect  it  to  slow 
flown?  A.  Yes,  sir;  but  It  didn't  do  It  Q. 
Did  you  get  out  of  the  way  Jnst  as  quick  as 
yon  could?  A.  Yes.  sir.  Q.  Where  had  you 
gotten  when  It  struck  you?  A.  I  had  got  up- 
on the  streamer  right  close  to  the  track.  Q. 
What  were  you  doing  when  ft  struck  you? 
A.  Getting  out  of  the  way  of  the  train  as 
fast  as  I  could.  Q.  How  much  further  would 
you  have  had  to  go  before  you  would  have 


been  clear  of  that  train?  A.  One  step.  Q. 
If  that  train  bad  obeyed  your  signal,  would 
you  have  had  plenty  of  time  to  take  that 
step  and  been  out  of  the  way?  A.  Yes,  sir; 
I  would.  Q.  Did  it  stop  at  all?  A.  No,  sir. 
Q.  Did  it  hesitate?  A.  No,  sirree;  Just 
came  flying  by." 

On  cross-examination  the  witness  testified 
as  to  the  infliction  of  the  injury:  "Q.  Were 
you  standing  on  that  timber  when  you  flagged 
the  train,  or  were  you  standing  with  your 
feet  against  the  railing?  A.  I  was  standing 
with  my  feet  against  the  railing.  I  reached 
over  to  make  the  signal,  kind  o'  this  way  [in- 
dicating his  stooping  posture].  I  was  afraid 
to  get  on  that  track.  The  train  was  on  it 
Q.  You  were  standing  with  your  feet  on  the 
track  next  to  John  Green's?  A.  Yes,  sir.  Q. 
Standing  right  at  the  platform?  A.  Yes,  sir. 
Q.  Did  you  stand  straight  up  when  you  made 
that  signal?  A.  No,  sir;  I  leaned  over  kind 
o'  this  way,  I  said  [showing  the  Jury  bis  posi- 
tion]. Q.  You  leaned  over  the  track?  A. 
Yes,  sir.  Q.  You  stooped  down  nearly  to  the 
ground?  A.  Yes,  sir.  Q.  Was  it  raining?  A. 
No,  sir.  Q.  Was  it  a  dark  night?  A.  Yes, 
sir ;  it  had  been  raining  end  was  as  dark  as 
could  be.  •  •  *  Q.  Where  did,  it  strike 
you,  Mr.  Bruff?  A.  On  the  tips  of  my  fingers. 
Q.  Which  hand?  A.  This  one;  my  left  hand. 
Q.  You  were  facing  toward  the  train?  A. 
Yes,  sir.  Q.  It  was  moving  toward  Bopklns- 
vllle?  A.  Yes,  sir.  Q.  You  were  stooping 
with  your  left  band  toward  the  train  that 
was  approaching?  A.  Yes,  sir.  Q.  How  was 
It  that  it  simply  hit  the  tips  of  your  fingers? 
A.  I  can't  tell  about  that  Q.  If  you  had  been 
standing  up  straight,  then  would  it  have  hit 
yon?  A.  No,  sir;  It  would  not  Q.  I  want  to 
ask  you  if  yon  don't  distinctly  remember  that 
when  this  train  passed  that  your  hand  was 
out  this  way  [showing  the  witness]  ?  A.  No, 
sir;  I  will  tell  you  how  it  was:  My  hat  tip- 
ped off,  and  I  mnst  have  grabbed  at  my  hat 
Q.  Ain't  that  the  way  you  hit  that  train? 
Wasn't  you  catching  at  your  hat?  A.  I  didn't 
catch  my  bat  at  all.  Q.  Didn't  yon  catcti  at 
it?    A.  Yes,  sir." 

Re-examination:  "Q.  Now,  about  this  hat 
Did  it  blow  off,  or  did  it  fall  off  as  you  Jump- 
ed over  that  track?  A.  It  must  have  blown 
off  from  the  nlr  from  the  train." 

There  was  no  other  evidence  touching  the 
infliction  of  the  Injury.  At  the  conclusion  of 
the  evidence  offered  by  the  plaintiff  the  court 
sustained  the  defendant's  motion  for  a  per- 
emptory instruction. 

This  testimony  uncontradicted  establishes, 
we  think,  these  facts:  The  trains  of  apt)ellee 
were  in  the  habit  of  stopping  on  flags  by 
burning  torches  or  lanterns  waved  across  the 
track;  that  is,  at  right  angles  to  it,  and  upon 
or  beside  it  at  the  station.  (We  did  not  copy 
the  evidence  on  that  point)  The  first  that  ap- 
pellant knew  of  this  train's  approach  was 
when  he  beard  the  locomotive  whistle.  It 
does  not  matter  bow  far  he  might  have 
seen  the  headlight  upon  the  straight  track. 
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He  did  notlsee  It  until  he  heard  the  whistle. 
He  then  stepped  to  the  side  of  the  track, 
and  attempted  to  light  his  torch.  He  made 
two  efforts  before  succeeding.  That  neces- 
Bitated  reaching  for  his  matches  and  strik- 
ing and  applying  them.  When  his  flame  was 
large  enough,  as  large  as  his  hand,  he  wared 
It  across  the  rail,  the  locomotive  again  whis- 
tled an  alarm  of  three  blasts — one  long  and 
two  short  He  Jumped  away  to  the  platform, 
bis  left  arm  still  outstretched.  Before  he 
could  get  to  a  place  of  safety,  he  was  struck. 
Whether  he  was  struck  while  still  waving 
bis  torch,  or  because  of  the  involuntary  move- 
ment of  his  arm  to  catch  his  bat  blown  off 
by  tbe  suction  caused  by  the  rapidly  moving 
train,  seems  to  us  not  material.  Those  on 
tbe  locomotive  could  not  know  of  his  presence 
or  purpose  until  they  saw  bis  waving  torch. 
It  was  therefore  not  negligence  as  to  him  for 
tbem  to  run  the  train  by  that  station  or  to  ap- 
proach It  at  a  higb  rate  of  speed  unless  they 
saw  his  torch.  According  to  his  testimony, 
there  was  not  time  after  his  tbrch  was  waved 
to  do  anything  but  sound  the  whistle.  The 
next  Instant,  before  he  could  do  more  than 
spring  a  foot  or  so,  the  speed  of  the  train  bad 
carried  It  beyond  the  station  with  sucb  veloc^ 
Ity  that  the  suction  blew  off  his  hat,  and  the 
train,  striking  bis  extended  fingers,  broke  his 
arm  in  two  places.  We  fail  to  see  In  these 
tncts  any  negligence  upon  the  part  of  those 
operating  the  train,  the  avoidance  of  which 
would  have  prevented  the  injury. 

Appellant  urges  these  principles  as  applica- 
ble to  bis  case:  First  That  be  was  a  passen- 
ger when  he  went  upon  the  platform  Ihtend- 
ing  to  take  passage  upon  the  train,  and  that 
his  Injury  by  the  train  was  prima  facie  neg- 
ligence. Second.  That  tbe  engineer  actually 
sow  appellant  In  time  to  have  slackened  the 
speed  so  as  to  permit  him  to  reach  a  point  of 
safety.  As  to  the  latter,  there  was  not  evi- 
dence, unless  the  blasts  of  the  whistle  may  be 
regarded  as  evidence  of  the  fact  That  ac- 
tion may  Indicate  he  was  seen,  but  does  not 
even  tend  to  show  that  he  was  seen  in  time 
to  have  prevented  his  Injury  by  any  action 
within  tbe  power  of  those  on  the  engine.  As 
to  the  first  proposition,  while  one  may  be  re- 
garded as  a  passenger  from  the  time  he  en- 
ters tbe  depot  or  goes  upon  the  platform  near 
the  time  of  a  train  which  Is  due  to  stop  there 
for  tbe  purpose  of  taking  passage  on  it,  it 
must  be  under  conditions  that  will  apprise 
the  carrier  of  bis  presence  and  intention. 
Sucb  person  Injured  by  a  passing  train  in 
ignorance  of  bis  presence  or  intention  does 
not  come  within  the  rule  that  a  passenger's 
injury  unexplained  will  be  presumed  to  haye 
resulted  from  the  negligence  of  the  carrier. 
That  applies  only  when  tbe  injury  Is  caused 
by  a  breaking  or  wrecking  of  some  part  of 
the  train  or  track,  or  the  manner  of  its  opera- 
tion by  which  those  upon  the  train  are  in- 
jured.   But  there  is  no  place  for  presumptions 


of  fact  in  any  case  where  tbe  evidence  shows 
the  facts  unless  it  be  In  a  matter  of  estoppel. 
Here  the  facts  are  shown,  and  refute  the 
supposed  presumption  of  negligence.  If  the 
trainmen  saw  appellant  or  bis  torch,  it  could 
not  have  been  until  the  torch  was  lighted  and 
waved  as  a  signal.  A  time  too  short  to  per- 
mit him  to  spring  a  few  feet  away,  acting 
promptly  as  be  said  he  did,  was  likewise  too 
short  to  admit  of  stopping  or  materially  check- 
ing the  speed  of  a  heavy  railroad  train  run- 
ning as  fast  as  this  one  then  was.  Appellant 
having  placed  himself  In  a  position  of  peril, 
and  having  stayed  there  from  whatever  cause 
until  It  was  too  late  to  extricate  himself  and 
not  warning  those  In  charge  of  the  train  in 
time  to  allow  them  an  opportunity  to  stop  or 
check  tbe  train  to  save  bim,  bis  injury  is  the 
result  of  bis  own  act,  not  their  negligence. 
These  facts  presented  only  a  question  of  law ; 
that  Is,  admitting  them  as  true,  and  deducing 
from  them  every  possible  reasonable  infer- 
ence, was  there  actionable  negligence  on  the 
part  of  tbe  railroad  operatives?  The  trial 
court  thought  there  was  not  So  think  wa. 
Jndpnent  ifflrmed. 


HARTFORD  JHLIi  CO.  v.  HARTFORD  TO- 
BACCO WAREHOUSE  CO. 
(Court  of  Appeals  of  Kentucky.    Oct  1,  1909.) 

1.  Evidence  (§    399*)  —  Pabol  Evidence  — 
Wbttten  Contract. 

Where  nothing  was  left  out  of  a  written 
building  contract  b^  either  fraud  or  mistake,  and 
the  contract  was  Bigned  by  the  parties  with  full 
knowledge  as  to  what  It  contained,  evidence  of 
antecedent  verbal  statements  not  contained  in 
the  writing  was  Inadmissible. 

fEd.    Note. — For   other   cases,    see    Evidence. 
Cent  Dig.  §§  1772-1777 ;  Dec.  Dig.  §  309.»J 

2.  Trial  (§  252*)  —  Instbuotions  —  Issues  — 
Submission  to  Jubt. 

Where,  in  an  action  for  breach  of  a  build- 
ing contract,  there  was  no  evidence  in  support 
of  an  Issue  that  certain  statements  by  the  build- 
er concerning  the  building  bad  been  omitted 
from  the  contract  by  fraud  or  mistake,  the  court 
erred  in  submitting  sucb  issue  to  the  jury. 

FEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  604 ;    Dec.  Dig.  {  252.*] 
8.  Contracts  (S  280*)— Buildino  Contract— 

Material  and  Workmanship— Quality. 
Where  a  building  contract  was  silent  as  to 
the  quality  of  material  and  workmanship,  an 
obligation  on  the  part  of  the  builder  to  use  rea- 
sonably good  and  suitable  material  and  reason- 
ably skillful  workmanship  in  constructing  the 
building  would  be  required  by  law. 

[Ed.   Note.— For  other  cases,   see   Contracts, 
Cent  Dig.  S  1232 ;   Dec.  Dig.  {  280.*] 

4.  Damages  (8  123»)— Building  Contracts— 

Breach— Nature  of  Damaobs. 

In  an  action  for  breach  of  a  building  con- 
tract for  alleged  improper  construction,  the  own- 
er's measure  of  damages  is  the  difference  be- 
tween the  value  of  the  building  when  construct- 
ed and  what  its  value  would  nave  been  if  con- 
structed according  to  contract  and  with  reason- 
ably sound  material  and  reasonably  skillful 
workmanship. 

[Ed.    Note.— For   other   cases,   see   Damages, 
Cent.  Dig.  i  322;   Dec  Dig.  i  123.»] 
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5.  CoHTBAcrrs  (|  280*)— Bttildihq  Contract— 

Bbeach— Defenses. 

In  an  action  for  breach  of  a  contract  for 
the  construction  of  a  tobacco  warehouse,  the 
builder  was  not  liable  for  the  breaking  down 
of  the  structure  if  caused  by  the  owner's  un- 
reasonable overloading  thereof. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  1252 ;    Dec  Dig.  I  280.*] 

&   COHTBACTS  (5  305*)— BUILDINO  CONTRACT— 

Acceptance  of  Building. 

Where  the  owner  of  a  warehouse  accepted 
it  as  a  sufficient  compliance  with  the  terms  of 
the  contract  after  full  examination,  with  knowl- 
edge of  the  kind  of  material  used  and  the  work- 
manship exercised  in  its  erection,  he  could  not 
recover  as  for  a  breach  of  the  builder's  con- 
tract on  its  subsequent  breaking  down. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  1398 ;   Dec  Dig.  {  305.*J 

7.  CoNTBACTs  (I  304*)— Bun-DiNO  Contract- 
Possession— Acceptance. 

Taking  possession  of  the  building  by  the 

owner  does   not   constitute  a   final   acceptance 

thereof  as  between  the  owner  and  the  contractor, 

unless  intended  as  such. 
[E}d.   Note.— For  other  cases,   see  Contracts, 

Cent.  Dig.  {  1450;  Dec  Dig.  I  304.*] 

Appeal  from  Circuit  Court,  Olilo  County. 

"Not  to  be  officially  reported." 

Action  by  the  Hartford  Tobacco  Ware- 
house Company  against  the  Hartford  Mill 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Beversed  and  remanded. 

G.  B.  Likens,  for  appellant  Heavrln  & 
Woodward,  for  appellee. 

BARKER,  J.  This  action  was  instituted 
for  the  purpose  of  recovering  damages  for 
an  alleged  breach  of  the  following  contract 
entered  Into  between  appellant  and  appel- 
lee: 

"Articles  of  agreement  between  the  Hart- 
ford Mill  Co.  and  Hartford  Tobacco  Ware- 
house Co.,  both  of  Ohio  county,  Ey.,  in 
which  the  Hartford  MUI  Co.  is  to  build  an 
addition  to  their  present  warehouse  in  Hart- 
ford, of  the  following  dimensions,  to  wit: 

"The  building  la  to  be  the  same  height, 
length,  and  width  as  the  old  one  and  the 
roof  the  same  shape,  and  all  the  floors  on  a 
leveL  The  new  building  is  to  have  a  base- 
ment story  inclosed  by  a  brick  wall  1% 
brick  thick  with  a  fillister  two  bricks  square 
every  ten  feet  and  be  six  feet  six  in.  in  the 
dear,  including  the  sills. 

"The  basement  floor  to  be  laid  with  rough 
lumber  on  sleepers  4  In.  square  and  the 
Joints  to  be  broken  with  thin  strips.  The 
first  floor  to  be  No.  1  common  pine;  the 
second  floor  to  be  No.  2  common  pine;  the 
third  floor  to  be  rough  lumber  not  stripped 
or  Jointed.  The  Joists  of  the  1st  and  2nd 
floors  to  be  2x10"  and  rest  on  girders  8x10" 
and  be  16"  apart  Said  girders  to  be  sup- 
ported by  posts  8x8"  and  16  feet  apart  with 
caps  same  size  and  six  feet  long.  The  3rd 
or  top  fioor  to  rest  on  Joists  2x8"  and  24" 
apart  and  to  be  well  supported  by  posts  and 
girders.    The  racking  to  be  substantial  and 


be  two  feet  from  the  wall  all  Kround  and 
run  cross-wise  with  the  house.  The  roof  is 
to  be  roll  cap  steel  of  good  quality.  The 
studding  and  rafters  to  be  2x4"  and  24" 
apart  The  weather  boarding  to  be  bevel 
pine  and  to  have  2  coats  of  paint  The 
basement  wall  next  to  the  old  house  is  to  I>e 
0"  thick  and  four  feet  from  the  pillars  of 
the  old  house.  The  building  is  to  have  44 
windows  with  wood  shutters  same  size  as 
old  house,  30  glass  windows  same  size  as  in 
old  house.  Black  Diamond  Cement  to  be 
used  one  foot  each  way  from  top  of  the 
ground  In  outside  course  of  brick.  A  brick 
flue  is  to  be  run  In  center  of  the  house  and 
necessary  work  tables  to  be  put  in  with 
suitable  ratchways.  The  base  of  the  brick 
wall  is  to  be  24",  except  the  V  wall  and 
the  base  of  It  is  to  be  18^'.  The  building  Is 
to  be  40  ft  wide  and  80  ft  long. 

"The  Hartford  Tobacco  Warehouse  Go. 
is  to  pay  the  Hartford  Mill  Co.  eighteen  hun- 
dred and  fifty  dollars  tox  the  above  de- 
scribed bulldlnj^. 

rrhis  Jan.  20th.  1906. 

"Warren  Lindley, 
"David  Moreland, 
"A.  R.  Pirtle, 
«J.  8.  Cecil, 

"For  Hartford  Tobacco  Warehouse  Co. 
"J.  O.  Riley, 
"For  Hartford  MUI  Co." 

In  the  execution  of  this  contract  the  ap- 
pellant company  built  the  warehouse,  of  the 
dimensions  specified,  and  the  appellee  re- 
ceived it  and  proceeded  to  fill  it  with  to- 
bacco', having  first  paid  over  to  the  appel- 
lant the  full  sum  of  the  contract  price— 
$1,8S0.  Some  minor  defects  in  the  building 
developed  at  once,  and  were  perhaps  reme- 
died by  the  appellant  or  It  gave  the  appel- 
lee money  with  which  to  remedy  them. 
These  are  Immaterial.  But  after  the  house 
was  full  of  tobacco,  It  was  found  that  the 
timbers  were  Insufficient  to  hold  the  weight 
to  which  they  were  subjected,  and  the  ap- 
pellee claimed  that  the  giving  way  of  the 
timbers  was  caused  by  the  fact  that  they 
were  decayed  or  of  Insufficient  material  and 
the  whole  was  put  together  in  an  unwork- 
manlike and  unskillful  manner.  Claiming' 
that  there  had  been  a  breach  of  the  con- 
tract this  action  was  Instituted  by  the  ap- 
pellee, alleging  damages  In  the  sum  of  $568. 
The  appellant  replied,  setting  up  the  writ- 
ten contract  and  alleging  that  the  building' 
had  been  erected  In  the  manner  and  with 
the  materials  described  therein.  The  an- 
swer also  pleaded  acceptance  of  the  bnlld- 
Ing  on  the  part  of  the  appellee  after  full 
inspection,  and  the  third  paragraph  charged* 
that  the  giving  way  of  the  building  'waa 
caused  from  the  fact  that  It  had  been  enor- 
mously overloaded,  and  thereby  subjected' 
to  a  weight  for  which  the  timbers  'were  not 
designed,    and  whatever  damage    had    ac- 
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crued  to  the  building  was  caused  by  this 
wrongful  overloading.  The  appellee  placed 
In  Issue  all  the  material  allegations  of  the 
answer,  and  by  an  amendment  of  its  peti- 
tion alleged  that,  by  mistake  or  fraud,  the 
wilting  did  not  contain  all  the  contract  be- 
tween the  parties,  but  that  the  appellant 
had  stipulated  verbally  that  the  building 
was  to  be  a  first-class  structure  and  the 
timbers  of  flrst-class  material,  etc.,  and  al- 
leging a  breach  thereof;  that  these  stipula- 
tions were  left  out  of  the  written  contract 
by  fraud  or  mistake  on  the  part  of  the 
appellant.  This  was  controverted  by  the 
appellant,  and  the  case  proceeded  to  trial, 
with  the  result  that  the  Jury  awarded  a  ver- 
dict against  the  appellant,  and  in  favor  of 
the  appellee,  In  the  sum  of  $400  as  dam- 
ages. Complaining  of  the  Judgment  based 
upon  this  verdict,  the  mill  company  is  here 
on  appeal. 

The  first  complaint  which  appellant  makes 
is  that  the  court  erred  In  the  instructions 
to  the  Jury  by  making  Its  defense  to  turn 
in  part  upon  the  question  as  to  whether  or 
not  a  part  of  the  contract  between  it  and 
the  appellee  had  been  left  out  or  omitted 
by  fraud  or  mistake ;  and  It  points  out  that 
there  Is  nothing  in  the  evidence  which  war- 
rants the  submission  of  this  question  to  the 
Jury.  Undoubtedly  the  appellant  is  right  in 
this  contention.  Not  only  is  there  nothing 
in  the  evidence  upon  which  the  court  could 
base  this  part  of  the  Instructions,  but,  on  the 
contrary,  all  of  the  evidence  shows  that  there 
was  nothing  left  out  of  the  written  contract 
by  either  fraud  or  mistake  It  is  true,  it  is 
shown  in  the  evidence  that  there  was  much 
conversation  between  the  parties  as  to  what 
the  appellant  was  to  do  in  regard  to  the  build- 
ing, but  the  evidence  of  both  parties  shows 
that  the  appellee  agreed  to  rely  upon  the  ver- 
bal statement  of  appellant,  and  the  articles 
of  agreement  were  afterwards  signed  by  the 
parties  with  the  full  knowledge  on  the  part 
of  the  api)ellee  as  to  what  they  contained. 
The  action  of  the  court  comes  directly  with- 
in the  inhibition  of  the  rule  that  a  written 
contract  cannot  be  varied  or  modified  or  con- 
trolled by  prior  verbal  statements  or  stip- 
ulations, unless  there  is  an  allegation  of 
fraud  or  mistake  in  the  pleading,  and  proof 
to  sustain  It  if  controverted.  In  the  case  at 
bar,  while  the  pleadings  allege  fraud  and 
mistake,  this  was  placed  In  Issue,  and  there 
is  nothing  in  the  evidence  to  support  appel- 
lee's side  of  the  issue  so  made.  The  court, 
therefore,  erred  in  making  the  appellee's  de- 
fense to  turn  In  any  way  upon  the  question 
of  fraud  or  mistake  in  the  preparation  of 
the  written  contract 

It  will  be  observed  that  the  written  con- 
tract is  sUent  upon  the  question  of  the  quai- 
ls of  the  material  and  workmanship  to  be 
used  in  the  construction  of  the  warehouse. 
But,  while  this  is  true,  the  law  implies  the 


obligation  on  the  part  of  the  appellant  to 
use  reasonably  good  and  suitable  material 
and  to  exercise  reasonably  skillful  workman- 
ship in  the  construction  of  the  building,  and 
therefore  the  Jury  should  have  been  told  that 
if  the  appellant  constructed  the  building  ac- 
cording to  the  dimensions  stipulated  in  the 
contract  and  of  materials  of  the  dimensions 
set  forth  therein,  that  these  materials  were 
reasonably  sound,  and  the  structure  put  to- 
gether in  a  reasonably  skillful  and  work- 
manlike manner,  the  law  was  for  the  de- 
fendant, and  they  should 'so  find;  and  the 
converse  of  this  proposition  in  favor  of  the 
plaintiff  should  have  been  given.  The  court 
properly  stated  the  measure  of  damages,  if 
the  Jury  should  find  for  the  plaintiff,  to  be 
the  difference  between  the  value  of  the  build- 
ing as  it  was  constructed  and  what  its  value 
would  have  been  had  it  been  constructed  li> 
accordance  with  the  written  contract,  with 
reasonably  sound  materials  and  reasonably 
skillful  workmanship. 

The  appellant  was  also  entitled  to  an  in- 
struction that  If  the  breaking  down  of  the 
structure  was  caused  by  the  unreasonable 
overloading  of  it  by  the  appellee,  and  not  by 
reason  of  a  breach  of  the  contract.  In  that 
case  the  law  was  tor  the  defendant 

The  appellant  was  furthermore  entitled  to 
an  Instruction  that  if  tbe  appellee,  after  full 
examination  of  the  building  and  knowledge 
of  the  kind  of  materials  used  and  the  work- 
manship exercised  in  the  structure,  accepted 
it  as  a  sufficient  compliance  vfith  the  terms 
of  the  written  contract  th6  law  In  that  case 
was  in  favor  of  the  defendant,  and  the  Jury 
should  so  find.  Of  course,  if  the  taking  pos- 
session of  the  building  by  the  appellee  was 
not  intended  to  be  a  final  acceptance  of  it 
the  fact  that  It  did  so  will  not  redound  to 
the  benefit  of  appellant 

For  the  reasons  above  stated,  the  Judg- 
ment is  reversed  for  further  proceedings  con- 
sistent  with  this  opinion. 


H.  KBISH  CO.  V.  BIGSBT. 

(Court  of  Appeals  of  Kentucky.    Sept  28, 
1909.) 

1.  CouBTS  (J  223*)— JuBisnicnON— AjfOUNT  in 

CONTBOVEBST. 

The  amount  in  controversy  on  appeal  by 
plaintiff,  in  an  action  to  enforce  satisfaction  of 
a  judgment  of  $269  ainainst  a  fund  of  $243,  in 
which  plaintiff  has  judgment  for  $75,  and  the 
balance  is  held  exempt  to  defendant,  is  $108, 
and  therefore  insufficient,  under  Ky.  St.  1909,  S 
950  (Bussell's  St  {  2784),  providing  that  appeal 
shall  not  lie  taken  to  the  Court  of  Appeals  from 
a  judgment  for  recovery  of  money  or  personal 
property  if  tbe  value  in  controversy  is  less  than 
$200,  exclusive  of  interest  and  costs. 

[Ed.  Note.— For  other  cases,  see- Courts,  Dec. 
Dig.  {  223.*] 

2.  COUBTS  (I  223*)— JCBISDICTIOK— NaTUBB  OF 

Action. 

An  action  to  enforce  satisfaction  of  a  mon- 
ey judgment  against  defendant,  R.,  in  which  L., 
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chargred  to  be  indebted  to  R.,  is  made  a  defend- 
ant, is  one  for  recoveir  of  money  or  personal 
property,  within  Ky.  St.  1909,  i  950  mussell's 
St.  S  2784),  providing  ttiat  appeal  ahall  not  lie 
to  the  Coart  of  Appeals  from  a  judgment  for 
recovery  of  money  or  personal  property  if  the 
value  in  controversy  is  less  Uian  a  certain 
amount. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  {  223.*] 

8.  COtJBTS  (§.223*)— JUKISDICTION  — ATTACH- 
ICENT  PBOCEEDINO. 

That  the  action  is  an  attachment  proceed- 
ing, in  which  a  lien  is  sought  on  personal  prop- 
erty, is  not  enough  to  give  the  Court  of  Appeals 
jurisdiction  of  appeal  from  the  judgment .  there- 
in irrespective  of  the  amount  in  controversy. 

[EM.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  {  223.*] 

Appeal  from  Circuit  Court,  Magoffin  County. 

"Not  to  be  officially  reported." 

Action  by  the  H.  Krlsh  Company  against 
Lee  Rlgsby.  From  the  Judgment,  plaintiff 
appeals.    Dismissed. 

McGulre  &  McOuire  and  R.  H.  Cooper, 
for  appellant  Augustus  Amett,  for  appel- 
lee. 


CJL<AT,  C.  Appellant,  H.  Krlsh  Company, 
recovered  a  judgment  In  the  Magoffin  circuit 
court  against  appellee,  Lee  Rigsby,  for  the 
sum  of  $268.27,  -with  Interest  thereon  at  6 
'  per  cent  from  the  16th  day  of  July,  1905, 
and  for  $13.20  costs.  An  execution  was  Is- 
sued and  returned  "No  property  found." 
Thereupon  appellant  instituted  this  action  to 
enforce  the  satl^action  of  the  judgment, 
and  made  the  S.  B.  Reese  Lumber  Company, 
which.  It  was  charged,  was  Indebted  to  ap- 
pellee, party  defendant  The  S.  B.  Reese 
Lumber  Company  answered,  admitting  an  In- 
debtedness due,  and  to  become  due,  of  $243.- 
47.  Appellee  pleaded  his  exemptions  as  a 
honselLeeper  with  a  family  resident  In  the 
state.  Upon  hearing  the  question  of  exemp- 
tions the  court  entered  judgment  reciting 
that  the  garnishee,  S.  B.  Reese  Lumber  Com- 
pany, had  paid  Into  court  the  sum  of  $213.82, 
and  directed  the  clerk  of  the  court  to  pay 
to  appellant  the  sum  of  $75.72,  and  the  resi- 
due of  the  attached  funds,  to  wit  $137.50,  to 
appellee,  Rlgsby.  From  the  aforesaid  judg- 
ment this  appeal  Is  prosecuted.    « 

The  appellee  having  made  a  motion  to  dis- 
miss the  appeal,  we  shall  first  consider  the 
question  whether  or  not  this  court  has  ju- 
risdiction. The  amount  paid  Into  court  does 
not  correspond  with  the  amount  of  indebted- 
ness acknowledged  by  the  S.  B.  Reese  Lum- 
ber Company.  If  we  deduct  $75.72,  the 
amount  directed  by  the  judgment  to  be  paid 
to  appellant  from  the  amount  paid  into  court, 
tlie  balance  Is  $138.10.  If  we  deduct  the 
$75.72  from  the  amount  of  Indebtedness  ac- 
knowledged by  the  S.  B.  Reese  Lumber  Com- 
pany, to  wU,  $243.47,  the  balance  Is  $167.75. 
Section  950  of  the  Kentucky  Statutes  (Rus- 


sell's St  {  2784)  provides :  "No  appeal  shall 
be  taken  to  the  Court 'of  Appeals  from  a 
judgment  for  the  recovery  of  money  or  per- 
sonal property.  If  the  value  in  controversy 
l>e  less  than  two  hundred  dollars,  exclusive 
of  Interest  and  cost.  •  •  • »  There  can 
be  no  question  that  the  action  Is  one  for 
the  recovery  of  money  or  personal  property. 
The  judgment  directs  that  $75.72  be  paid  to 
appellant  Thus  the  appellant  recovered  that 
amount  The  question,  then,  is :  How  much 
is  In  controversy?  As  the  whole  attached 
fund  amounted  to  but  $243.47,  the  amount 
In  controversy  would  necessarily  be  the  dif- 
ference between  the  amount  actually  recov- 
ered, or  $75.72,  and  the  whole  amount  of 
the  attached  fund.  This  difference  Is  $167.75. 
Where  the  defendant  appeals,  the  amount  In 
controversy  Is  the  amount  of  the  judgment 
against  him.  Where  the  plaintiff  appeals, 
and  he  recovers  nothing,  the  amount  In  con- 
troversy Is  the  sum  sued  for;  but  where  he 
sues  for  a  certain  sum,  and  recovers  less 
than  that  sum,  the  amount  In  controversy  Is 
the  difference  between  the  amount  sued  for 
and  the  amount  recovered.  In  this  case 
that  amount  Is  $167.75,  which  Is  not  sufQ- 
clent,  under  the  foregoing  sections  of  the 
statute,  to  give  this  court  jurisdiction.  The 
mere  fact  that  this  is  an  attachment  proceed- 
ing. In  which  a  Hen  is  sought  upon  personal 
property,  Is  not  sufficient  to  give  this  court 
jurisdiction,  regardless  of  the  amount  In 
controversy.  Rhodes,  etc.,  v.  Frankfort  Chair 
Company,  79  S.  W.  768,  25  Ky.  Law  Rop. 
2012 ;  Cabeir,  Basye  &  Co.  v.  Patterson,  etc., 
98  Ky.  520,  32  S.  W.  746,  17  Ky.  Law  Rep. 
836. 

For  the  reasons  given,  the  appeal  is  dis- 
missed. 

COMMONWEALTH    v.    CALDWELL 

(two  cases). 

(Court  of  Appeals  of  Kentucky.    Oct.  1,  1909.) 

1.  False  Pbetenses  (|  30*)  —  Indictment  — • 
Sufficiency. 

An  indictment  in  a  prosecution  for  obtain- 
ing money  and  property  under  false  pretenses, 
which  alleged  that  accused,  by  falsely  pretend- 
ing to  another  that  he  owned  certain  timber  and 
bad  a  sum  of  money  in  the  bank,-  obtained  a  cer- 
tain sum  and  a  horse  from  him,  but  for  which 
false  pretenses  the  owner  would  not  have  part- 
ed with  his  property,  was  insufficient  for  not 
negativing  accused's  ownership  of  the  property 
which  he  claimed  to  own. 

[Ed.  Note.— For  other  oases,  see  False  Pre- 
tenses, Cent.  Dig.  {  87 ;  Dec.  Dig.  f  30.*] 

2.  IHDICTMENT  AND  InTOBMATION  (J  15*) — DlS- 

ciiABOE    FBOu    Custody  —  Dibcbetioh    or 

Court. 

Whether  accused  should  be  discharged  on 
the  direction  of  a  verdict  for  blm  at  the  close  of 
the  commonwealth's  evidence  In  a  forgery  pros- 
ecution was  a  question  for  the  ezerclee  of  the 
sound  discretion  of  the  trial  court 

[BM.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  83~8S;  Dec 
Dig.  S  15.»] 
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8.  CbiminaIi  Law  (J  1134*)—Afpeaii— Ques- 
tions Reviewabijb— Moot  Questions. 
On  appeal  from  judgments  of  acquittal  ia 
prosecutions  for  obtaining  property  by  false  pre- 
tenses and  for  forgery,  the  Supreme  Court  will 
not  determine  whether  the  indictments  therein 
will    bar   another    prosecution    for    the    alleged 
wrong  upon  which  the  present  prosecutions  were 
baaed ;   the  question  being  a  moot  question  only. 
[ESd.    Note.— For    other    cases,    see    Oriminal 
Law,  Dec  Dig.  <  1134.*] 

Appeal  from  Circuit  Conrt,  Whitley  County. 

"Not  to  be  officially  reported." 

L.  D.  Caldwell  was  Indicted  for  obtaining 
property  by  false  pretenses,  and  for  forgery. 
From  a  Judgment  on  a  directed  verdict  of 
acquittal  In  each  case,  the  Commonwealth 
took  separate  appeals.    Affirmed. 

James  Breathitt,  Atty.  Gen.,  Tom  B.  Mc- 
Gregor, Asst  Atty.  Gen.,  and  Joseph  B.  Sny- 
der, for  the  Commonwealth.  P.  W.  Hardin, 
for  appellee. 

NUNN,  J.  In  the  early  part  of  the  sum- 
mer of  1908  appellee,  L.  D.  Caldwell,  pur- 
chased from  one  W.  J.  Reynolds  a  horse  at 
the  price  of  $100,  and  borrowed  from  him 
|loO  and  executed  a  note  to  Reynolds  for 
$230.  It  was  recited  In  the  note  that  Reyn- 
olds was  given  a  lien  on  some  timber  situat- 
ed on  250  acres  of  land  In  Clinton  county, 
Ky.  After  this,  on  August  8,  1908,  L.  D. 
CaldweU  delivered  to  Reynolds  a  check  for 
$300  on  the  "Pine  Knot  Banking  Co."  in  sat- 
isfaction of  the  note  for  $250,  which  was 
surrendered  by  Reynolds  to  him  upon  the  de- 
livery of  the  check.  Reynolds  presented  the 
check  to  the  bank,  and  payment  thereof  was 
refused  for  the  alleged  reason  that  Caldwell 
bad  no  money  in  the  bank  and  had  never 
had.  On  March  13,  1909,  the  grand  jury  re- 
turned an  indictment  against  CaldweU,  appel- 
lee, charging  him  with  obtaining  the  horse 
and  the  $150  from  Reynolds  by  false  pre- 
tenses. The  indictment  is  as  follows:  "The 
grand  Jury  of  Whitley  county,  in  the  name 
and  by  the  authority  of  the  commonwealth 
of  Kentucky,  accuse  L.  D.  CaldweU  of  the 
crime  of  obtaining  money  and  property  un- 
der and  by  false  pretense,  committed  in  man- 
ner and  form  as  follows,  viz.:  The  said  L. 
D.  CaldweU,  on  the  8th  day  of  March,  1909, 
before  the  finding  of  this  indictment  and  In 
the  county  and  state  aforesaid  did  unlaw- 
fully, by  falsely  pretending  and  representing 
to  W.  J.  Reynolds  that  he  had  a  certain 
boundary  of  timber  in  Clinton  county,  Ken- 
tucky, and  was  possessed  of  large  pecuniary 
means,  timber,  real  and  personal  estate  In 
Kentucky,  and  money,  at  least  three  hun- 
dred dollars,  in  the  Pine  Knot  Bank,  at  Pine 
Knot,  Kentucky,  obtained  from  the  said  W. 
J.  Reynolds  one  hundred  and  fifty  dollars  In 
lawful  money  of  the  United  States  and  one 
horse  of  the  value  of  one  hundred  dollars, 
with  Intent  to  commit  a  fraud  upon  the  said 
Reynolds,  and  but  for  which  false  pretense, 


representation  and  fraud  the  said  Reynolds 
would  not  have  parted  with  the  possession 
of  the  said  money  or  property,  against  the 
peace  and  dignity  of  the  commonwealth  of 
Kentucky."  On  the  17th  day  of  the  same 
month  appellee  was  tried  on  this  indictment. 
After  the  commonwealth's  evidence  was 
heard,  the  court,  on  motion  of  defendant's 
counsel,  instructed  the  jury  to  find  for  the 
defendant  because  the  indictment  was  insuffi- 
cient to  sustain  a  conviction.  On  motion  of 
the  commonwealth's  attorney,  appellee  was 
held  on  bail  in  the  sum  of  $500  to  answer 
any  indictment  that  might  be  returned  against 
him  for  forgery,  and,  in  default  of  ball,  he 
was  placed  in  the  custody  of  the  jailer.  On 
the  next  day,  March  18th,  the  grand  jury  re- 
turned an  indictment  against  him  for  the 
crime  of  forgery,  and  thereafter,  on  the  5th 
day  of  April,  appellee  was  placed  upon  trial 
under  that  charge,  and,  after  the  common- 
wealth completed  its  evidence  the  court,  up- 
on motion  of  defendant's  counsel,  instructed 
the  jury  to  find  for  the  defendant,  appeUee 
herein,  and  again,  on  motion  of  the  common- 
wealth's attorney,  the  court  held  the  defend- 
ant to  answer  any  indictment  that  might  be 
returned  against  blm  for  false  pretenses,  and 
thereafter,  on  the  7th  day  of  AprU,  the  court 
made  an  order  releasing  appellee  from  cus- 
tody. The  commonwealth  appeals  from  the 
judgment  rendered  In  each  of  the  cases. 

It  Is  difficult  for  us  to  understand  why 
these  appeals  were  prosecuted.  The  Attor- 
ney General  admits  that  the  first  indictment, 
the  one  copied  herein,  was  defective  and  not 
sufficient  to  put  appellee  upon  his  defense  un- 
der the  charge  of  obtaining  money  or  prop- 
erty by  false  pretenses,  and  that  the  evidence 
Introduced  upon  his  trial  for  forgery  did  not 
present  facts  showing  that  api)ellee  had  com- 
mitted any  offense  akin  to  forgery.  The  first 
Indictment  was  insufficient  for  the  reason 
that  there  was  no  allegation  in  it  negativing 
his  ownership  of  the  property  mentioned  in 
the  Indictment  It  was  alleged  in  the  indict- 
ment that  appellee,  Caldwell,  stated  to  Reyn- 
olds that  he  "was  possessed  of  large  pe- 
cuniary means,  timber,  real  and  personal  es- 
tate in  Kentucky,  and  money,  at  least  $300, 
In  the  Pine  Knot  Bank,  at  Pine  Knot,  Ky." 
To  make  the  indictment  good  It  should  have 
been  negatived  by  special  averment  that  these 
statements  were  false;  that  he  did  not  own 
this  property  or  any  of  it  at  the  time  he 
made  the  statements,  and  that  he  knew  at 
the  time  he  made  the  statements  that  he  did 
not  own  It.  See  the  case  of  Commonwealth  v. 
Sanders,  98  Ky.  12,  82  S.  W.  129,  17  Ky.  Law 
Rep.  544. 

Appellant's  counsel  contend  that  the  court 
erred  In  discharging  appellee  from  custody, 
over  the  objections  of  the  commonwealth, 
after  bis  trial  on  the  second  Indictment 
This  matter  addressed  itself  to  the  sound  dis- 
cretion of  the  court,  and  there  is  nothing  in 
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the  record  showing  that  be  abused  It  See 
the  cases  of  Commonwealth  v.  Shelby,  38  8. 
W.  490,  18  Ky.  Law  Kep.  781,  and  Common- 
wealth V.  Meglbben,  101  Ky.  195,  40  8.  W. 
694,  19  Ky.  Law  Rep.  291. 

We  are  asked  to  say  whether  the  proceed- 
ings upon  the  two  Indictments  referred  to 
win  be  a  bar  to  another  prosecution  against 
appellee  for  the  alleged  MTong  peri)etrated 
by  him.  We  decline  to  pass  upon  this  ques- 
tion because  It  is  not  presented  In  the  record 
before  us. 

For  these  reasons,  the  action  of  the  lower 
court  in  the  two  cases  Is  affirmed. 


CONRAD  8CH0PP  FRUIT  CO.  ▼.  BON- 

DDRANT. 

(Court  of  Appeals  of  Kentncky.    Sept  29, 
1909.) 

1.  CouBTs  (§  80*)— Rules— Tbiai.  of  Causb— 
Continuance. 

A  court  rule,  declaring  that  no  case  set 
down  for  trial  shall  be  reset  or  continued  with- 
out the  consent  of  court,  and  legal  and  suffi- 
cient reasons  shown  therefor,  was  reasonable. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  284;  Dec  Dig.  !  80.*] 

2.  DiSMissAi.  AND  Nonsuit  (8  62*)— Gbounds 
—  Prepabation  fob  Tbial  —  Disobedience 
OF  Obdeb. 

A  stipulation  for  a  continuance  having  been 
filed,  the  court  reset  the  case  for  a  subsequent 
day,  and  ruled  the  parties  to  prepare  for  trial 
on  penalty  of  having  their  respective  petitions 
dismissed,  under  a  rule  tliat  where  a  case  is  set 
down  for  trial,  it  shall  not  be  reset  or  continued 
by  agreement,  without  coosent  of  the  court  On 
the  trial  day,  the  parties  not  being  ready,  the 
court  dismissed  the  petition  and  defendant's 
counterclaim  without  prejudice,  ffeld,  that  such 
dismissal  was  authorued  by  Civ.  Code  Prac.  { 
371,  Bubd.  2,  authorizing  a  dismissal  for  dis- 
obedience by  plaintiff  of  an  order  in  the  action. 
[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit  Cent  Dig.  {  117 ;  Dec.  Dig.  {  62.*] 

Appeal  from  Circuit  Court,  McCracken 
County. 

"To  be  officially  reported." 

Action  by  the  Conrad  Schopp  Fruit  Com- 
pany against  J.  K.  Bondurant,  In  which  de- 
fendant filed  a  counterclaim.  From  a  Judg- 
ment dismissing,  without  prejudice,  both 
plalntlCC's  petition  and  defendant's  counter- 
claim, plaintlCC  appeals.    Affirmed. 

J.  D.  Mocquot  for  appellant  Wheeler, 
Hughes  &  Berry,  for  appellee. 

CLAY,  C.  The  appellant  Conrad  Schopp 
Fruit  Company,  a  corporation  of  St  Louis, 
Mo.,  instituted  this  action  against  the  appel- 
lee, J.  K.  Bondurant  to  recover  the  value 
of  a  car  load  of  apples  which  it  had  sold  and 
dellyered  to  the  latter.  The  trial  court  dis- 
missed appellant's  i)etition,  and  also  ap];>el- 
lee's  counterclaim,  without  prejudice,  and  to 
test  the  propriety  of  the  court's  ruling  this 
appeal  is  prosecuted. 

The  petition  was  filed  in  the  McCracken 
circuit  court  on  April  17,  1906.    Service  was 


had  upon  3.  K.  Bondurant  in  time  for  the 
action  to  be  an  appearance  case  at  the  April 
term,  1908.  On  May  16,  1908,  which  was 
during  the  April  term,  appellee,  Bondurant 
filed  his  answer.  On  the  6th  day  of  June, 
1908,  and  during  the  same  term,  appellant 
filed  a  reply.  The  case  was  not  set  for  trial 
at  the  April  term  of  the  court  hut  went  over 
to  the  October  term,  1908,  and  was  set  for 
trial  on  the  16th  day  of  that  term.  On  the 
6th  day  of  November,  and  during  the  October 
term,  an  order  was  entered  continuing  the 
case  on  account  of  the  illness  of  W.  A 
Berry,  appellee's  attorney.  The  case  then 
went  over  to  the  February  term,  1909. 
When  the  latter  term  arrived,  an  order  was 
entered  setting  the  case  for  trial  on  the  16th 
day  of  that  term.  On  the  18th  day  of 
February,  1909,  appellee  was  permitted  to 
file  an  answer  over  the  objection  of  appel- 
lant The  latter  .then  moved  the  court  for 
a  continuance,  and  filed  an  affidavit  in  sup- 
port of  his  motion.  The  case  was  then  re- 
set for  trial  on  the  22d  day  of  the  February 
term.  Thereafter  the  action  was  continued 
and  set  for  trial  on  the  7th  day  of  the  next 
(May)  twm  of  the  court  On  the  22d  day  of 
the  May  term,  1909,  appellant  filed  a  reply  to 
appellant's  answer.  On  May  24,  1909,  the 
following  order  was  made:  "This  day  came 
the  parties  herein,  and  filed  agreement  It 
is  ordered  by  the  court  that  this  action  be 
reset  for  trial,  on  Saturday,  the  18th  day  of 
the  present  term,  and  Jury  is  awarded,  and 
each  and  both  of  the  parties  to  this  action 
are  ruled  to  prepare  for  trial,  on  or  before 
said  day,  under  penalty  for  failure  to  so 
prepare  of  having  their  respective  pleadings 
dismissed."  The  following  is  the  agreement 
referred  to  In  the  foregoing  order,  viz.:  "It 
Is  agreed  between  the  plaintiff  and  the  de- 
fendant In  this  action,  that  the  action  may 
be  continued  until  the  October,  1909,  term  of 
this  court.  J.  D.  Mocquot  Attorney  for 
Plaintiff.  Wheeler,  Hughes  &  Berry,  for 
Defendant" 

On  June  5th,  1909,  the  court  entered  an 
order  dismissing  the  petition  of  appellant 
and  the  counterclaim  of  appellee,  without 
prejudice.  At  the  same  time,  the  court 
made  the  following  statement  which  Is  in- 
corporated in  the  record:  "As  the  controver- 
sy in  this  action  Is  between  the  court  and 
counsel  on  each  side  of  the  case,  and  as  a 
question  of  practice  Is  Involved,  and  the  at- 
torneys on  each  side  of  the  case  seem  to  be 
in  accord,  and  against  the  views  held  by  the 
court  I  have  thought  it  not  improper  to 
make  a  brief  statement  of  the  reasons  for 
my  action  as  Judge  of  the  McCracken  cir- 
cuit court  in  dismissing  plaintiff's  petition 
and  defendant's  counterclaim.  On  January 
21, 1907,  the  McCracken  circuit  court  had  en- 
tered of  record  the  following  rule  or  order, 
to  wit:  'It  is  ord««d  by  the  court  that  no 
case  set  down  for  trial  shall  be  reset  or 
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contlnaed  by  agreement  of  parties  or  attor- 
neys 'Without  consent  of  the  court  and  legal 
or  sufiScient  reasons  shown  therefor' — and 
caused  same  to  be  posted  In  conspicuous 
places  In  the  courthouse  and  clerk's  oflSce. 
The  court  made  this  order  for  the  reason 
tbat  members  of  the  bar  and  attorneys  on 
each  Bide  of  the  respective  cases  to  be  tried 
claimed  the  right,  after  the  action  had  been 
set  down  for  trial  on  a  day,  to  continue  same 
by  agreement  to  another  day  In  the  term,  or 
to  the  next  term  of  court,  without  showing 
any  legal  reason  therefor,  thus  leaving  the 
court  and  Jury  nothing  to  do  on  some  days 
and  the  docket  overcrowded  on  other  days. 
The  record  in  this  case  discloses  that  this  ac- 
tion was  Instituted  on  April  17,  1908,  and 
tbat  the  issue,  saving  some  amendments 
tbereafter  filed,  was  formed  at  the  April 
term,  1906,  and  that  the  case  was  continued 
at  that  term  of  court  tmtil  the  September 
term,  1906,  and  that  at  the  September  term, 
1908,  said  case  was  again  continued  until 
the  February  term,  1909,  when  said  case  was 
set  for  the  16th  day  of  the  term  for  trial,  and 
on  that  date  reset  for  the  22d  day,  and  then 
continued  and  set  for  trial  on  the  7th  day 
of  the  present  term,  when  another  efTort  was 
made  to  continue  the  case  by  agreement,  and 
without  any  legal  reason  shown,  until  some 
day  in  the  next  term  of  the  court,  which  the 
oonrt  refused  to  do,  but  reset  the  case  for 
to-day,  the  18th  day  of  the  present  term, 
and  made  a  rule  on  each  party  to  prepare 
for  trial.  Thus  it  will  be  seen  that  this  case 
has  been  set  for  five  different  days  on  the 
court's  docket,  and  is  now  sought  to  be  con- 
tinned  and  set  for  another  day  by  agreement 
of  counsel,  and  without  any  legal  reason  or 
cause  slMwn  therefor.  The  effort  to  contin- 
ue the  case  has  been  an  agreement,  filed 
upon  May  24,  1906,  which  is  as  follows:  'It 
la  agreed  between  plaintiff  and  defendant  In 
this  action  that  the  case  may  be  continued 
nntil  the  October,  1909,  term  of  this  court 
[Signed.]  J.  D.  Mocquot,  Attorney  for  Plain- 
tiff. Wheeler,  Hughes  &  Berry,  Attorneys 
for  Defendant'  So  far  as  it  appears  to  the 
court  there  has  been  no  diligence  whatever 
used,  or  any  effort  whatever  made  to  com- 
ply with  the  rule  of  the  court  heretofore 
made,  or  to  make  any  preparation  for  trial 
of  the  action,  and  no  legal  reason  now  being 
shown,  or  attempted  to  be  shown,  on  either 
side,  I,  therefore,  now  direct  the  clerk  to 
enter  an  order  on  the  records  of  this  court 
dismissing  plaintiff's  petition  without  preju- 
dice, aud  also  the  set-off  and  counterclaim 
of  the  defendant  in  his  answer  and  amended 
answer,  without  prejudice,  and  the  clerk  will 
now  enter  such  an  order."  If  any  other  rea- 
sons for  continuing  the  case  were  assigned 
by  the  parties  at  the  time  of  the  dismissal 
of  the  case,  they  do  not  appear  of  record. 
Furthermore,  the  statement  'of  the  court  is  to 
the  effect  that  no  legal  or  sufHcient  reasons 
for  continuing  the  case  were  shown.  It  may 
be  that  reasons  were  submitted  to  the  court ; 


but,  as  they  do  not  appear  of  record,  we 
are  unable  to  pass '  upon  the  sufficiency  of 
those  reasons. 

This  brings  us  to  the  determination  of  the 
question  whether  or  not  the  rule  adopted  by 
the  court  as  set  out  above,  is  a  reasonable 
one,  and  whether  or  not  It  violates  any  rule 
of  law.  Section  371  of  the  Civil  Code  of 
Practice  is  as  follows:  "An  action,  or  any 
cause  of  action,  may  be  dismissed  without 
prejudice  to  a  future  action— (1)  By  plain- 
tiff. By  the  plaintiff,  before  the  final  sub- 
mission of  the  case  to  the  Jury,  or  to  the 
court  tf  the  trial  be  by  the  court  (2)  By 
court  By  the  court— (a)  If  the  plaintiff  fall 
to  appear  at  the  trial,  (b)  For  the  want  of 
necessary  parties,  (c)  On  the  application 
of  a  defendant,  if  there  be  others  wtiom  the 
plaintiff  falls  to  prosecute  with  diligence, 
(d)  For  disobedience  by  -the  plaintiff  of  an 
order  concerning  the  proceedings  in  the  ac- 
tion. In  all  other  cases,  upon  the  trial  of 
the  action,  the  decision  must  be  upon  the 
merits."  In  our  opinion,  the  rule  in  ques- 
tion and  the  order  predicated  thereon  are 
fully  covered  by  the  language  of  subsection 
"d"  above  quoted.  In  this  case  the  plaintiff 
disobeyed  the  order,  and  the  defendant  who 
was  in  effect  a  plaintiff  so  far  as  his  coun- 
terclaim was  concerned,  also  disobeyed  the 
order.  That  it  was  an  order  concerning  the 
proceedings  in  the  action  there  can  be  no 
question.  The  commonwealth  Is  put  to  great 
expense  to  maintain  its  courts.  It  was  not 
intended  that  the  courta  should  be  at  the 
mercy  of  attorneys,  and  be  compelled  to 
continue  cases  whenever  agreed  to  by  them. 
In  such  cases  the  court  has  a  discretion,  and 
where  that  discretion  is  predicated  upon  a 
reasonable  rule,  adopted  by  the  court  for 
the  dispatch  of  its  business,  this  court  will 
not  interfere  with  the  trial  court  If  at- 
torneys could,  upon  agreement,  secure  con- 
tinuances of  cases  whenever  they  so  decid- 
ed, it  would  greatly  interfere  with  the  dis- 
patch of  business.  As  was  pointed  out  in 
the  statement  of  the  trial  Judge,  there  would 
be  nothing  to  do  on  some  days,  while  the 
docket  on  other  days  would  be  greatly  over- 
crowded. Thus  It  Is  of  Importance  that  cas- 
es should  be  so  arranged  upon  the  docket 
that  the  court  and  the  Jury  should  have 
plenty  to  do  during  the  continuance  of  the 
term.  It  would  not  do  to  permit  attorneys,- 
arbltrarily  and  without  valid  reasons  there- 
for, always  to  continue  cases  by  agreement 
While  the  trial  court  should  as  far  as  pos- 
sible accommodate  the  attorneys,  he  should 
not  do  so  at  the  expense  of  Justice.  The 
rule  adopted  by  the  lower  court  is  not  only 
reasonable,  but  is  a  wise  one  if  adhered  to 
and  carried  out  Under  that  rule  the  court 
was  not  bound  to  continue  the  case  because 
the  attorneys  agreed  to  continue  it  If  they 
showed  any  valid  or  sufficient  reasons  why 
it  should  be  reset  or  continued,  the  court 
would  have  been  bound  by  its  own  rule,  and 
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would  hare  had  to  reset  or  continue  the  case. 
As  said  above,  tbe  record  Is  entirely  silent 
upon  the  question  of  legal  or  sufficient  rea- 
sons. Bo  far  as  the  facts  are  before  us,  the 
court  had  nothing  to  act  upon  except  the 
agreement  of  the  attorneys.  The  court  gave 
fair  warning  of  what  its  action  would  be. 
If  the  attorneys  were  unable  to  try  the  case 
at  the  time  it  was  reset,  they  should  hare 
shown  some  valid  or  sufficient  reason  there- 
for; their  simple  agreement  to  continue 
the  case  was  not  sufficient  to  require  the 
court  to  continue  or  reset  the  case.  We, 
therefore,  conclude  that  the  action  of  the 
trial  court,  in  dismissing  the  petition  and 
counterclaim  without  prejudice,  was  alto- 
gether proper. 
Judgment  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  ▼. 

TEAGUE. 

(Court  of  Appeals  of  Kentucky.     Sept  30, 

1909.) 

1.  Witnesses  ({  243*)— Exakination— Lead- 
iNo  Questions. 

Id  an  action  against  a  telegraph  comnany 
for  failing  to  deliver  a  message  whereby  plain- 
tiff was  prevented  from  attending  her  sister's 
ftmeral,  that  a.  question  asked  plamtiff  whether 
she  experienced  any  suffering  and  sorrow  from 
being  prevented  from  attending  tbe  funeral  was 
leading  was  not  ground  for  its  exnlusioa  ;  it  be- 
ing the  last  of  many  questions,  and  plaintiff's 
age  and  ignorance  makmg  It  difficult  for  her  to 
understand  what  she  was  being  interrogated 
about. 

[EJd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  fi  795^847;   Dec.  Dig.  f  243.*] 

2.  TbIAL  (S  141*)— PBOVINCB  of  CoUBT  AMD 
JUBT. 

WTiere  the  facts  are  undisputed,  and  but 
one  legitimate  inference  can  be  drawn  from 
them,  the  court,  and  not  the  jury,  should  de- 
termine their  effect. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  336;    Dec.  Dig.  {  141.»] 

3.  Teleobaphs  and  Teixphonks  (8  70*)  — 
Failubb  to  Deuveb  Messaoe— Measube  or 
Damages. 

Where  defendant  telegraph  company  negli- 
gently failed  to  deliver  to  plaintiff  a  message  an- 
nouncing her  sister's  death,  and  the  hour  of  the 
funeral,  plaintiff  was  entitled  to  such  damages 
as  would  reasonably  and  fairly  compensate  her 
for  mental  anguish,  if  any,  resulting  from  her 
bein^  deprived  of  attending  the  funeral,  not  ex- 
ceeding the  amount  claimed  in  tbe  petition. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  8  72;  Dec  Dig.  { 
70.»] 

Appeal  from  Circuit  Court,  JeCTerson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  Susan  Teague  against  tbe  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Richards  &  Ronald  and  A.  B.  Benslnger, 
for  appellant  A.  B.  Young,  Campbell  & 
Young,  and  O'Neal  &  O'Neal,  for  apijellee. 


SETTLE,  J.  Mrs.  NIcle  McCoy  died  on 
the  afternoon  of  September  25,  1907,  in  the 
city  of  Louisville.  About  an  hour  after  her 
death  her  son,  A.  H.  C.  McCoy,  delivered  to 
an  agent  and  operator  of  the  appellant.  West- 
ern Union  Telegraph  Company,  at  its  chief 
office  in  the  city  of  LoulsvUle,  for  transmis- 
sion and  delivery  to  the  appellee,  Mrs.  Susan 
Teague,  a  sister  of  deceased,  then  residing 
at  New  Market,  Ala.,  the  following  telegram : 
"Mrs.  Susan  Teague,  New  Market,  Alabama. 
Nicle  passed  away  today.  Interment  in 
Huntsville  Monday  afternoon.  Will  pass 
through  New  Market  at  noon.  Relatives  and 
friends  invited.  Notify  them.  A.  H.  C.  Mc- 
Coy." The  sender  of  the  telegram  prepaid 
to  appellant's  Louisville  agent  the  charges  for 
its  transmission  and  delivery.  The  telegram 
was  never  delivered  to  appellee,  and  she  did 
not  attend  the  burial  of  deceased,  or  receive 
Information  of  her  death,  or  the  place  of  her 
burial,  in  time  to  do  so.  Thereafter  appel- 
lee instituted  this  action  against  appellant  in 
the  court  below,  claiming  damages  for  the 
mental  suffering  alleged  to  have  been  caused 
her  by  the  nondelivery  of  the  telegram ;  it 
being,  in  substance,  alleged  in  the  petition 
that  the  failure  of  appellant  to  deliver  it  pre- 
vented her  from  being  advised  of  the  death 
and  of  the  time  and  place  of  her  sister's  bur- 
ial, and  that,  if  tbe  telegram  had  been  deliv- 
ered according  to  tbe  contract  and  undertak- 
ing of  appellant  with  the  sender,  it  would 
have  notified  her  of  the  death  of  her  sister 
and  of  the  time  and  place  of  the  latter's  in- 
terment in  tlm^  for  her  to  have  been  present, 
and  that  she  could  and  would  have  done  so. 
Tho  averments  of  the  petition  were  traversed 
by  the  appellant's  answer  and  the  trial  re- 
sulted in  a  verdict  and  Judgment  in  api)el- 
lee's  behalf  for  $500  damages.  Appellant 
complains  of  the  Judgment  and  of  the  refusal 
of  the  circuit  court  to  grant  it  a  new  trial. 

By  tbe  evidence  Introduced  in  her  behalf 
appellee  sustained  every  averment  of  her  i>e- 
tltion  essential  to  a  recovery.  That  Is  to 
say,  it  established  tbe  facts:  (1)  That  the 
telegram  was  delivered  by  the  sender  to  ap- 
pellant's agent  for  transmission  and  delivery 
to  appellee  on  the  afternoon  of  Saturday, 
September  25,  1907,  and  the  charge  therefor 
then  paid.  (2)  That  It  was  never  received 
by  appellee,  but  should  have  been  received 
by  her  on  the  following  morning  (Sunday), 
or  in  any  event  by  noon  Monday,  September 
27th,  the  day  of  the  sister's  burial  at  Hunts- 
ville, Ala.,  and  that,  if  received  as  late  as 
noon  Monday,  appellee  was  able  to  go  and 
could  have  gone  on  the  train  containing  her 
sister's  remains  from  New  Market  to  Hunts- 
ville, and  thereby  have  attended  the  burial, 
and  would  have  done  so.  (3)  That  the  non- 
delivery of  the  telegram  prevented  appellee 
from  receiving  information  of  her  sister's 
death,  or  of  the  time  and  place  of  her  burial, 
in  time  to  attend  the  burial,  thereby  causing 
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h»  mental  anguish  and  sorrow.  Appellant 
did  not  attempt  to  prove  a  delivery  of  the 
telegram  to  appellee ;  and,  though  its  Louis- 
ville agent  and  operator  admitted  receiving 
the  telegram  from  the  sender  September 
25th,  and  the  payment  by  the  latter  of  the 
cost  of  its  transmission,  he  made  no  explana- 
tion as  to  its  nondelivery  further  than  to 
say  that  it  reached  Atlanta,  Ga.,  on  its  way 
to  appellee,  but  offered  no  excuse  for  the 
failure  of  appellant's  agent  In  that  city  to 
forward  It  to  appellee  at  New  Market,  Ala. 
It  appears  from  the  evidence  that  New 
Market  la  18  miles  from  HuntsvIIle,  Ala., 
and  that  the  train  upon  which  Mrs.  McCoy's 
remains  were  carried  to  Hnntsville  passed 
New  Market  at  1 :30  p.  m.  Monday,  Septem- 
ber 27,  1907,  the  time  the  telegram  In  ques- 
tion Indicated  it  would  do  so ;  that  about  an 
hour  was  required  for  the  train  to  run  from 
New  Market  to  HuntsvIIle,  and  that  it  arriv- 
ed at  the  latter  place  about  2 :30  p.  m.,  and  It 
further  appears  from  the  evidence  that  the 
interment  of  the  body  of  Mrs.  McCoy  at 
Huntsville  occurred  at  3  p.  m.  It  was  also 
shown  by  the  testimony  of  appellee,  and  at 
least  two  of  her  relatives  residing  at  New 
Market,  that  she  was  a  resident  of  and  well 
known  in  New  Market ;  that  she  was  at  her 
home  on  Saturday,  Sunday,  and  Monday, 
September  25th,  26th,  and  27th,  and  that  ap- 
pellant has,  and  then  had,  a  telegraph  ofiSce 
In  New  Market.  She  and  the  relations  in 
question  also  testified  that  she  nor  they  did 
not  hear  of  the  death  of  Mrs.  McCoy  before 
the  arrival  at  New  Market  of  the  train  con- 
taining the  remains  of  the  latter ;  that,  upon 
the  arrival  there  of  the  train,  a  son  of  the 
deceased,  who  alighted  from  it  to  the  rail- 
road platform,  expecting  to  meet  appellee 
and  other  relatives  of  his  mother  and  to  see 
them  take  the  train  for  Hnntsville  to  attend 
the  burial,  communicated  to  appellee's  neph- 
ew, Rogers,  who  happened  to  be  on  the  rail- 
road platform,  the  first  Information  receiv- 
ed at  New  Market  of  the  death  of  Mrs.  Mc- 
Coy ;  that  Rogers,  who  was  without  his  coat. 
In  order  to  learn  the  particulars  of  her 
death,  then  got  upon  the  train  and  rode  to 
the  next  station,  returning  to  New  Market  in 
a  short  time  on  another  train,  and  appellee 
did  nbt  and  could  not  learn  of  the  death  of 
Mrs.  McCoy  until  shortly  after  the  train 
bearlnK  her  remains  left  New  Market,  or 
know  the  particulars  of  her  death  or  that 
her  burial  would  take  place  at  HuntsvIIle  un- 
til her  nephew  returned  from  the  station 
next  to  New  Market.  According  to  the  evi- 
dence, DO  other  train  following  the  one  bear- 
ing Mrs.  McCoy's  remains  ran  that  day  from 
New  Market  to  HuntsvIIle  until  8  p.  m.,  and 
the  distance  was  too  great  to  make  the  trip 
in  an  ordinary  vehicle.  It  Is  certain,  there- 
fore, that  appellee  could  not,  after  being  thus 
informed  of  her  sister's  death,  have  gotten 
to  Hnotsrllle  in  time  for  the  interment. 
But  it  appears  from  her  testimony  and  that 
of  her  New  Market  relatives  that  if  appel- 


lant had  delivered  her  the  telegram  Intended 
to  Inform  her  of.  her  sister's  death  at  noon, 
or  as  late  as  1  p.  m.,  on  Monday,  September 
27th,  she  could  even  on  so  brief  a  notice  have 
gotten  ready  and  reached  the  railroad  sta- 
tion by  1:30  p.  m.,  the  time  of  the  arrival 
of  the  train  bearing  the  remains,  and  by  tak- 
ing It  have  been  present  at  the  burial.    The 
evidence  establishing  the  foregoing  facts  was 
uncontradicted,  in  view  of  which  there  was 
no  way  for  appellant  to  escape  liability  for 
its  failure  to  deliver  the  telegram.    Its  neg- 
ligence  was   manifest;    and   the   only  real 
question  to  be  determined  by  the  Jury  was 
the  amount  of  appellee's  damages. 
I     We  have  not  overlooked  appellants  con- 
'  tention  that  whatever  mental  sufCerIng  ap- 
I  pellee  sustained  was  caused  by  the  death  of 
I  her  sister,  and  not  because  of  her  Inability 
to  attend  the  burial.    But  we  do  not  under- 
stand appellee's  testimony  on  that  question 
I  as  it  seems  to  be  understood  by  appellant's 
counsel.    It  is  true  that  her  statements  man- 
'  ifest  some  confusion  of  mind  on  the  subject, 
arising,  no  doubt,  from  her  Ignorance  of  the 
'  legal   distinction   between   mental   sufiFerlng 
I  naturally  resulting  from  her  sister's  death 
and  mental  suffering  resulting  from  her  In- 
ability to  attend  the  sister's  funeral,  caused 
I  by  the  failure  of  appellant  to  deliver  the 
telegram,  yet,  on  the  whole,  her  testimony 
sufllclently  shows  such  mental  suffering  as 
j  must  be  regarded  as  flowing  from  the  latter 
cause;   for,  after  various  questions  and  an- 
I  swers,  Interspersed  with  objections  from  op- 
I  posing  counsel  and  explanations  from  the 
.  court,  appellee  did  say  when  finally  asked 
j  whether  she  experienced  any  "suffering  and 
I  sorrow"  from  being  prevented  from  attend- 
ing the  funeral   of  her  sister,   "Xee,  sir." 
'  While  the  question  if  first  put  in  that  form 
I  might  have  been  regarded  as  leading,  as  it 
'  was  the  last  of  many,   and   her  age  and 
'  Ignorance  made  It  difficult  for  her  to  un- 
derstand what  she  was  being  interrogated 
I  about,  we  are  not  inclined  to  hold  that  it 
{ should  have  been  excluded  on  that  ground. 
Besides,  it  is  not  wide  of  the  mark  to  say 
that  the  conclusion  contained  in  the  answer 
of  appellee  to  the  question  referred  to  but 
expresses  what  the  law  naturally  implies, 
that  mental  anguish  In  case  of  such  a  rela- 
tionship as  she  sustained  to  the  deceased 
will  follow  the  deprivation  of  the  privilege 
to   attend  the   burial   of   the  latter,   where 
such    deprivation   resulted   solely   from   the 
negligence  of  appellant. 

We  find  no  merit  in  the  objection  urged 
by  appellant's  counsel  to  Instruction  No.  1 
given  by  the  trial  court.  But  two  Instruc- 
tions were  given,  and  they  are  as  follows: 

"(1)  It  was  the  duty  of  the  defendant,  the 
Western  Union  Telegraph  Company,  to  de- 
liver the  message  with  reasonable  prompt- 
ness at  New  Market,  Ala.,  to  plaintiff  which 
had  been  delivered  to  it  at  Louisville,  Ky., 
and  the  court  instructs  you  that  the  de- 
fendant, the  Western  Union  Telegraph  Corn- 
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pan7,  negligently  failed  to  deliver  that  tele- 
gram In  a  reasonable  time,  and  tlie  law  of 
this  case  Is  for  the  plaintiff,  and  you  sliould 
BO  find. 

"(2)  I  further  Instruct  you  that.  In  find- 
ing for  the  plaintiff,  you  will  award  to  her 
such  damages  as  you  believe  from  the  evi- 
dence will  reasonably  and  fairly  compensate 
her  for  mental  pain  and  anguish,  If  any, 
caused  by  her  falling  to  receive  'the  tele- 
gram, and  caused  by  her  being  thereby  de- 
prived of  attending  the  funeral  services  of 
h«r  sister,  the  deceased,  Mrs.  McCoy,  not 
to  esceed  the  sum  of  $2,000,  the  amount 
claimed  in  the  petition.  In  estimating  the 
damages,  gentlemen,  the  court  instructs  you 
that  you  should  not  consider  or  award  any 
damages  for  the  mental  pain  and  suffering 
and  distress  whldi  naturally  resulted  from 
the  death  of  her  sister,  your  finding  to  be 
limited  to  such  mental  suffering  and  distress 
us  resulted  from  her  failure  to  attend  the 
funeral  services  of  her  sister,  resulting  from 
the  failure  to  deliver  the  telegram." 

The  criticism  upon  the  first  Instruction  is 
that  It  assumes  as  true  the  facts  essential  to 
appellee's  right  to  recover,  and  takes  from 
the  jury  the  right  to  pass  upon  them.  This 
is  true,  but  It  must  not  be  overlooked  that 
every  fact  assumed  in  the  instruction  is  a 
matter  of  evidence  uncontroverted,  for  ap- 
pellant offered  no  evidence  to  disprove  them, 
or  to  establish  other  facts  that  would  have 
put  the  facts  assumed  by  the  Instruction  in 
Issue.  It  Is  a  well-known  rule  of  law  that 
where  the  facts  of  a  case  are  undisputed. 
and  but  one  legitimate  Inference  can  be 
drawn  from  them,  the  court,  and  not  the 
Jury,  should  determine  their  effect  Jones 
on  Telegraph  &  Telephone  Companies,  {{ 
487-513;  L.  4  N.  B.  Co.  v.  Earl's  Adm'rx. 
94  Ky.  374,  22  S.  W.  607;  L.  &  N.  B.  R.  Co. 
V.  Morris,  20  S.  W.  539,  14  Ky.  Law  Rep. 
466;  Thompson  v.  Brannin,  40  S.  W.  914,  19 
Ky.  Law  Rep.  454. 

We  do  not  understand  that  instruction  2 
Is  objected  to.  At  any  rate.  It  correctly  pre- 
sented the  measure  of  damages,  and  was 
therefore  necessary. 

The  record  being  free  from  substantial  er- 
ror, the  Judgment  Is  affirmed. 


LANE  V.   COMMONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.     Sept  24, 
1909.) 

1.  Absoit  (I  18*)— House  BxTBNiifa— Indict- 
ment. 

Ky.  St  1909,  I  1170  (Russeirg  St.  g  3180), 
declares  that  if  any  person  shall  willfully,  etc., 
bum  any  dwelling  house  occupied  as  a  residence, 
he  shall  be  punished,  etc.  Held,  that  an  in- 
dictment accusing  defendant  and  others  of  bum- 
ine  a  dwelling  house,  in  that  on  December  16, 
1908,  within  E.  county,  they  did  unlawfully, 
etc.,  set  fire  to  and  burn  one  dwelling  house  oc- 
cupied as  a  residence  by  L.,  situated  near  Cedar 
Grove  church  in  said  county,  by  pouring  oil  in 


and  on  said  house  and  igniting  the  same  with 
fire,  so  that  it  was  burned  to  the  ground,  suffi- 
ciently charged  the  crime  described  in  sach  sec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.   I!  30-37;    Dec.  Dig.  {  la*] 

2.  Abson  (S  18*)— Indictment— Sutficiknct. 

The  indictment  was  also  suificient  as  an  in- 
dictment for  arson  as  a  common-law  felony. 

[EM.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  H  30-37;   Dec  Dig.  |  ia»] 

3.  CoNSPiBACT  (8  43*)- House  Bubninq— In- 
dictment—Description  o*'  Pbopebtt. 

An  indictment  that  on  a  specified  date  in 
E.  county  defendant  and  certain  others  named 
conspired  to  set  fire  to  and  bum  a  dwelling 
bouse  occupied  as  a  residence  and  situated  near 
Cedar  Grove  church  in  said  county,  and  that 
while  the  conspiracy  existed,  and  as  a  result 
thereof,  and  pursuant  thereto,  defendant  H.  set 
fire  to  and  burned  the  house,  and  that  the  other 
defendants  aided,  assisted,  counseled,  encour- 
aged, advised,  and  hired  said  H.  to  set  the  fire, 
against  the  peace  and  dignity,  etc.,  sufficiently 
charged  conspiracy  to  bum  the  house,  and,  hav- 
ing sufficiently  described  the  same  to  identify 
it,  was  not  objectionable  for  failure  to  allege 
the  owner. 

(Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  §{  79-99;   Dec  Dig.  {  43.*] 

4.  Cbiminal  Law  ({  1172*)— Habmuus   Eb- 
BOB— Punishment— Instbuctions. 

Where  accused  was  indicted  for  house  burn- 
ing under  Ky.  St.  1909,  §  1170  (Bussell's  St 
}  3180),  prescribing  the  penalty  at  not  less 
than  10  nor  more  than  20  years  imprisonment 
in  the  penitentiary,  he  was  not  prejudiced  by 
the  instruction  that,  if  the  jury  found  him  guil- 
ty, they  should  assess  his  punishment  under  sec- 
tion 1167  (Russell's  St  i  sni),  prescribing  the 
punishment  for  arson  at  from  6  to  10  yeais^  im- 
prisonment. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  C!ent  Dig.  S  8162;   Dec  Dig.  8  1172.*] 

5.  WrrNEssEs  (J  840*)— Impeachment— Gbw- 
EBAL  Refutation. 

Evidence  that  the  general  reputation  of  ft 
witness  for  chastity  was  bad  was  competent  to 
impeach  her. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent   Dig.  {  1121;    Dec  Dig.  |  340.*] 

6.  Abson  (|  81*)- Cbiminai,  Law  (t  673*)— 
House  Bubnino- Evidenob— Insubance. 

In  a  prosecution  for  arson,  evidence  that 
accused  had  procured  $300  insurance  on  the 
house  burned  about  two  months  before  was  ad- 
missible onlT  as  proof  of  motive,  and  should 
be  limited  thereto. 


7.  Cbiminal  Law  ({  611*)— Evidkncb  of  Ao- 
complioe— cobbobobation. 

In  a  prosecution  for  arson,  evidence  keU 
insufficient  to  corroborate  the  testimony  of  an 
accomplice  who  did  the  burning  to  connect  ac- 
cused with  the  offense  and  sustain  a  convic- 
tion under  Cr.  Code  Prac.  {  241,  requiring  cor- 
roboration of  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1127-1137;  Dec  Dig.  i 
511.*] 

8.  Cbiminai,  Law  (8  444*)— Bvidincb- Lrr- 

TERS. 

Where,  in  a  prosecution  for  arson,  certain 
letters  were  alleged  to  have  been  written  by  ac- 
cused to  H.,  the  person  who  did  the  burning, 
urging  him  to  do  so,  neither  the  letters  produced 
nor  the  contents  of  those  claimed  to  have  b«en 


*rar  other  ease*  «e«  same  topic  and  section  NUMBER  In  Deo.  ft  Am.  Digs.  1907  to  dat«,  ft  Raportar  Ind«x« 


Digitized  by 


Google 


Ky.) 


LANK  ▼.  COMMONWEALTH, 


487 


A>Bt  were  admissible  without  proof  showing  them 
to  have  been  written  or  authorized  by  accused. 
[Ed.    Note.— For    other    cases,    see    Criminal 
Lew,  Cent.  Dig.  $  1028;   Dec.  Dig.  i  444.*] 

9.  Cbiminal  Law  (S  511*)  —  Accomplices — 
Oobbobobahon. 

Where    two   or  more   accomplices    testify, 
they  are  not  deemed  to  corroborate  each  other. 
[Ed,    Note.— For   other    cases,    see    Criminal 
Law,  Cent,  Dig.  f  11S7;    Dec.  Dig.  {  511.*] 

10.  CxnaNAi.  Law  ({  753*)— Tbial— Acquit- 
tal—Direction. 

Where,  in  a  prosecution  for  arson,  there 
was  nothing  in  the  record  to  corroborate  the 
testimony  of  accomplices  intending  to  connect 
accused  with  the  crime  charged,  Cr.  Code  Prac. 
If  241,  242,  made  it  the  duty  of  the  court  to 
direct  the  jury  to  acqnit. 

[B^d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  753.*] 

Appeal  from  Circnlt  Court,  Estill  Cotinty. 

"To  be  oflaclally  reported." 

James  Lane  was  conTicted  under  an  Indict- 
ment charging  arson  and  conspiracy  to  bum 
a  dwelling  house,  and  he  appeals.  Reversed 
and  remanded. 

Grant  E,  Lilly,  for  appellant.  Jas.  Breath- 
itt, Atty.  Gen.,  and  Tom  B.  McGregor,  Asst 
Atty.  Gen.,  for  the  Commonwealth. 

SETTLE,  J.  Appellant  was  separately 
tried  in  the  Elstlll  circuit  court  under  an  In- 
dictment charging  him,  bis  wife,  Callle  Lane, 
Jack  Hawkins,  and  Armllda  Roberta  with 
tbe  crime  of  house  burning  In  pursuance  of  a 
conspiracy  entered  into  and  existing  between 
tbem ;  the  act  of  setting  fire  to  the  house  hav- 
ing, as  alleged  In  the  Indictment,  been  as- 
signed by  agreement  among  the  conspira- 
tors to  Jack  Hawkins  by  whom  It  was  per- 
formed. The  trial  resulted  In  appellant's 
conviction  and  the  fixing  of  his  punishment 
at  confinement  In  the  penitentiary  five  years. 

Tbe  Indictment  reads  as  follows:  "The 
grand  Jury  of  Estill  county,  In  the  name  and 
by  the  authority  of  the  commonwealth  of 
Kentucky,  accuse  Jack  Hawkins,  James  Lane, 
Callle  Lane  and  Armllda  Roberson  of  the 
crime  of  burning  dwelling  house  committed 
as  follows,  viz.:  That  said  Jack  Hawkins, 
James  Lane,  Callle  Lane  and  Armllda  Rob- 
erson, on  the  16th  day  of  December,  1908,  In 
the  county  aforesaid  and  before  the  finding 
of  this  Indictment,  did  unlawfully,  willfully, 
maliciously,  and  feloniously  set  fire  to  and 
bum  one  dwelling  house  which  was  occupied 
as  a  residence  by  Jess  Lunsford,  which 
dwelling  house  was  situated  near  Cedar 
Grove  church  In  said  cotinty,  by  pouring  oil 
in  and  upon  said  house  and  by  Igniting  same 
-with  fire  so  that  said  house  was  burned  to 
tbe  ground.  Second:  The  grand  Jury  of 
B^tlll  county  in  the  name  and  by  the  au- 
thority of  the  commonwealth  of  Kentucky 
accuse  Jack  Hawkins,  James  Lane,  Callle 
Lane  and  Armllda  Roberson  of  the  crime 
of  burning  a  dwelling  house,  committed  in 
form  and  manner  as  follows:    That  on  the 


16tb  day  of  December,  1908,  in  the  county 
and  circuit  aforesaid  the  defendants,  James 
Lane,  Callle  Lane,  Armllda  Roberson,  and 
Jack  Hawkins  unlawfully,  willfully  and  ma- 
liciously entered  into  a  conspiracy  with  each 
other  for  the  purpose  and  intention  to  set 
fire  to  and  bum  a  dwelling  house  occupied  by 
JeS  Lunsford  as  a  residence  and  situated 
near  Cedar  Grove  church  In  said  county  and 
that  while  said  conspiracy  existed,  and  as  a 
result  thereof,  and  In  pursuance  thereto  the 
said  defendant.  Jack  Hawkins,  did  set  fire 
to  and  bum  said  dwelling  house;  that  the 
said  defendants,  James  Lane,  Callle  Lane, 
and  Armllda  Roberson,  aided,  assisted,  coun- 
seled, encouraged,  advised  and  hired  the 
said  Jack  Hawkins  to  set  fire  to  and  burn  the 
said  house,  against  the  peace  and  dignity  of 
the  commonwealth  of  Kentucky." 

Appellant  complains  of  the  Judgment  of 
conviction,  and  seeks  its  reversal  upon  vari- 
ous grounds  assigned  as  error  In  support  of 
his  motion  for  a  new  trial  filed  In  the.  court 
below.  He  Insists  that  the  Indictment  is> 
fatally  defective,  and  that  his  demurrer  to  it 
should  have  been  sustained.  We  cannot  sus- 
tain this  contention.  In  the  first  count  of 
the  Indictment  all  the  defendants  named 
therein  are  In  apt  language  charged  with 
the  crime  of  house  burning  as  defined  by 
section  1170,  Ky.  St  (Russell's  St.  |  3180). 
The  conspiracy  to  bum  the  house  is  proper- 
ly charged  In  the  second  count  of  the  in- 
dictment, as  Is  the  act  of  Jack  Hawkins  in 
burning  It  in  pursuance  of  the  conspiracy. 
While  the  name  of  the  owner  of  the  house 
is  not  stated  In  the  indictment,  it  is  therein 
alleged  that  the  bouse  was  situated  near 
Cedar  Grove  church,  in  Estill,  county,  and 
that  It  was,  when  burned,  occupied  as  a  resi- 
dence by  JeflT  Lunsford.  As  a  matter  of  fact 
it  appears  from  the  proof  that  the  title  to 
the  property  was  in  a  relative  of  appellant 
who  held  It  In  trast  for  him.  The  omission 
from  the  Indictment  of  the  name  of  the  own- 
er of  the  house  burned  did  not  vitiate  the  In- 
dictment, in  view  of  the  sufficient  descrip- 
tion and  Identification  of  the  property  and  of 
the  ofTense,  in  other  respects,  contained  in 
that  Instrument  Cr.  Code  Prac,  |  128;  Mc- 
Brlde  v.  Commonwealth,  4  Bush,  331,  In 
other  words,  the  Indictment  contains  "a  state- 
ment of  the  acts  constituting  the  offense,  in 
ordinary  and  concise  language,  and  In  such 
a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  Intended; 
and  with  such  degree  of  certainty  as  to  en- 
able the  court  to  pronounce  Judgment  on 
conviction,  according  to  the  right  of  the 
case."  Cr.  Code,  |  122,  subsec.  2.  Though 
Intending  to  charge  the  crime  of  house  burn- 
ing as  defined  by  section  1170,  Ky.  St,  the 
Indictment  Is  also  good  as  an  Indictment  for 
arson  which  Is  a  common-law  felony,  pun- 
ishable, however.  In  this  state  by  confine- 
ment In  the  penitentiary  not  less  than  five 
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nor  more  than  twelve  years,  as  provided  In 
section  1167,  Ky.  St  (Russell's  St.  §  8177) 
The  trial  court  evidently  treated  the  Indict- 
ment as  one  for  arson,  as  by  the  Instruc- 
tions to  the  Jury  they  were  told.  If  they 
found  appellant  guilty,  they  should  punish 
him  as  prescribed  by  section  1167,  supra, 
whereas  the  punishment  for  house  burning 
under  section  1170  Is  confinement  In  the  peni- 
tentiary not  less  than  10  nor  more  than  20 
years.  The  course  taken  by  the  trial  court 
was  doubtless  suggested  by  section  263,  Cr. 
Code,  which  declares  arson  and  house  burn- 
ing degrees  of  the  same  offense,  and  also  sec- 
tion 262,  Cr.  Code,  which  provides:  "Upon 
an  Indictment  for  an  offense  consisting  of 
different  degrees,  the  defendant  may  be  found 
guilty  of  any  degree,  not  higher  than  that 
charged  in  the  Indictment,  and  may  be  found 
guilty  of  any  offense  Included  In  that  charged 
In  the  Indictment."  If  the  case  should  have 
been  submitted  upon  the  evidence  to  the  Ju- 
ry, it  is  manifest  that  appellant  cannot  com- 
plain that  the  Jury  were  instructed  if  they 
found  him  guilty  to  give  him  the  punishment 
prescribed  by  section  1167,  Ky.  St,  for  arson, 
Instead  of  the  greater  punishment  prescribed 
by  section  1170  for  house  burning. 

Appellant  also  contends  that  the  trial  court 
erred  in  refusing. him  permission  to  prove 
that  the  reputation  of  Lucy  Rowland,  a 
commonwealtb  witness,  for  chastity,  was 
bad ;  the  avowal  as  to  each  witness  by  whom 
her  reputation  was  attacked  being  that  her 
general  reputation  was  that  of  an  unchaste 
woman,  and  that  she  was  the  keeper  of  a 
bawdyhouse.  The  impeaching  evidence  was 
clearly  competent  Chastity  la  recognized 
by  the  law  books  as  an  essential  ingredient  of 
good  moral  character,  and  the  want  of  it 
may  be  proved,  not  by  special  acts,  but  as 
a  matter  of  general  reputation,  for  the  pur- 
pose of  attacking  the  veracity  or  credibility 
of  the  witness  assailed. 

It  is  further  contended  by  appellant  that 
the  court  erred  in  allowing  evidence  of  the 
fact  that  there  was  Insurance  of  $300  upon 
the  house  burned  which  appellant  had  pro- 
cured about  two  months  before  the  burning. 
This  evidence  was  competent,  as  it  tended 
to  prove  a  motive  upon  appellant's  part  for 
the  burning  of  the  house,  and  for  entering 
into  the  alleged  conspiracy  to  that  end;  but 
the  court  should  have  admonished  the  Jury 
that  such  was  the  only  purpose  and  effect 
of  its  introduction. 

Finally,  It  Is  Insisted  for  appellant  that 
there  was  no  legal  corroboration  of  the  tes- 
timony of  Jack  Hawkins,  the  self-confessed 
burner  of  the  house  and  chief  witness  for 
the  commonwealth,  and  therefore  the  court 
at  the  conclusion  of  the  commonwealth's  evi- 
dence should,  as  then  requested  by  appel- 
lant have  peremptorily  instructed  the  Jury 
to  acquit  him.  The  soundness  or  unsound- 
ness of  this  contention  must  be  determined 
from  the  evidence,  which  was  in  brief  as 
follows:     Jack   Hawkins   testified  that  he 


burned  the  house  and  was  employed  by  ap- 
pellant to  do  so,  who  agreed  to  pay  him  for 
the  service  $100  of  the .  insurance  expected 
to  be  obtained  by  the  destruction  of  the 
house;  that  he  was  provided  by  appellant  at 
the  latter's  residence,  in  Richmond,  with  a 
sack  containing  provisions  and  a  bottle  of 
coal  oil  to  be  used  In  burning  the  house,  and 
that  leaving  Richmond  at  4  o'clock  p.  m^ 
he  arrived  at  Cedar  Grove,  Estill  county, 
where  the  house  to  be  burned  was  situated, 
about  midnight  but  did  not  set  flre  to  it  un- 
til about  daylight  the  next  morning,  and  did 
not  remain  to  see  whether  the  house  burned; 
that  he  then  returned  to  Richmond,  inform- 
ed appellant  of  what  be  had  done,  and  the 
latter  rebuked  him  for  not  remaining  at  the 
place  of  the  burning  long  enough  to  see 
whether  the  house  was  consumed.  Hawkins 
also  testified  that  no  one  beside  himself  and 
appellant  was  present  or  heard  what  was 
said  when  he  was  employed  to  bum  the 
house  when  he  left  Richmond  on  that  mis- 
sion, or  when  he  returned  and  reported  to 
appellant  the  result;  but  claimed  that  ap- 
pellant's wife,  Callie  Lane,  and  his  sister, 
Mrs.  Roberts,  talked  to  him  about  the  burn- 
ing of  the  house  before  It  was  done.  He  al- 
so testified  that  appellant  wrote  him  several 
letters  urging  him  to  burn  the  house,  some 
of  which  he  said  were  delivered  to  him  by 
Mrs.  Roberts  and  that  she  read  one  or  more 
of  the  letters  to  him.  The  witness  produced 
two  letters,  one  purporting  to  be  signed,  by 
appellant  and  the  other  containing  four 
cross-marks  each  in  the  form  of  the  letter 
X,  and  he  said-  Mrs.  Roberts  told  him  he 
would  know  the  meaning  of  the  marks,  and 
they  indicated  that  he  was  to  bum  the  house. 
Neither  letter  is  copied  in  the  record,  and  it 
Is  not  clear  from  the  record  whether  the 
contents  of  the  two  letters  in  question  or 
only  the  signature  and  marks  were  intro- 
duced as  evidence;  but  it  does  not  appear 
that  the  court  permitted  Hawkins  to  testify' 
as  to  the  contents  of  certain  lost  letters  on 
the  subject  of  the  house  burning  he  claimed 
to  have  received  from  appellant,  to  which 
as  well  as  the  Introduction  of  the  two  letters 
produced  appellant  at  the  time  objected  and 
excepted.  Hawkins  did  not  claim  to  know 
the  handwriting  of  appellant,  and  did  not 
state  that  he  wrote  the  two  letters  produced 
or  those  claimed  to  be  lost  Appellant  de- 
nied writing  any  of  the  letters,  or  that  his 
name  appearing  to  one  of  them  had  l>een 
written  by  him,  or  that  the  letters  had  been 
written  for  him,  or  at  his  instance.  No  Iden- 
tification of  the  letters  or  proof  that  they 
were  In  his  handwriting  was  made  by  any 
witness  during  the  trial,  and  Mrs.  Roberts 
in  testifying  denied  all  knowledge  of  the 
letters  or  that  she  read  or  delivered  any  such 
letters  to  Hawkins,  and  farther  declared 
that  she  had  no  knowledge  of  the  burning 
of  the  house,  and  that  she  never  had  any 
conversation  with  Hawkins  on  that  subject 
Manifestly  neither  the  letters  produced  nor 
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the  contents  of  those  claimed  to  have  been 
lost,  In  the  absence  of  proof  showing  them 
to  have  been  written  or  authorized  by  ap- 
pellant, should  have  been  allowed  to  go  to 
the  Jury  as  evidence.  The  only  other  evi- 
dence introduced  by  the  commonwealth  for 
the  purpose  of  connecting  appellant  with  the 
burning  of  the  house,  or  with  reference  to 
his  procurement  of  the  insurance  upon  it, 
was  the  finding  by  one  witness  of  a  bottle 
near  the  place  where  the  house  was  burned, 
the  fact  that  Hawkins'  wife  testified  that 
she  saw  him  in  a  conversation  with  appel- 
lant on  the  day  he  claimed  to  have  left  Rich- 
mond to  bum  the  house,  and  the  testimony 
of  Liucy  Rowland  that  she  saw  appellant  and 
Hawkins  together  and  x>erhaps  the  latter 
and  Mrs.  Roberts  in  a  conversation  about 
the  same  time.  But  neither  of  the  two  wit- 
nesses mentioned  claimed  to  have  heard  any 
conversation  between  appellant  and  Haw- 
kins, or  between  the  latter  and  Mt8.  Roberts, 
on  the  occasion  referred  to.  The  bottle  found 
near  the  place  of  the  burning  was  accord- 
ing to  the  testimony  of  the  finder  a  beer 
bottle,  whereas  the  one  used  by  Hawkins  in 
burning  the  house  was,  according  to  his 
testimony,  a  whisky  bottle. 

In  addition  to  appellant's  own  testimony 
contradicting  every  material  statement  of 
Hawkins  which  tended  to  connect  him  with 
the  burning  of  the  house  in  Estill  county 
and  denying  all  participation  In  or  knowl- 
edge of  that  crime,  his  wife  and  Mrs.  Rob- 
erts both  contradicted  Hawkins  In  so  far 
as  bis  testimony  connected  them  with  a  con- 
spiracy to  bum  the  house,  or  knowledge  of 
his  doing  so,  appellant's  wife,  as  did  Mrs. 
Roberts,  denying  that  she  ever  had  any  con- 
versation with  him  on  the  subject,  the  tes- 
timony of  the  former  being  admitted  with- 
out objection. 

It  appears  from  the  evidence  Introduced 
In  appellant's  behalf  that  he,  his  wife,  Cal- 
lie  Lane,  and  sister,  Mrs.  Roberts,  are  per- 
sons of  excellent  character,  while  much  of 
It  showed  Hawkins  and  Lucy  Rowland  to 
be  persons  of  bad  reputation,  the  former 
having  before  the  trial  of  appellant  been 
convicted  of  the  crime  charged  in  the  In- 
dictment. It  also  appears  that  no  attempt 
was  made  by  appellant  to  collect  the  insur- 
ance after  the  burning  of  the  house.  We 
quite  agree  with  counsel  for  appellant  that 
only  the  testimony  of  Hawkins  tends  to  con- 
nect appellant  with  the  crime  charged  lu  the 
indictment,  and  that  it  was  wholly  uncor- 
roborated by  other  evidence  tending  to  show 
appellant's  guilt.  If  the  whole  of  his  tes- 
timony should  be  accepted  as  true,  he  was 
nevertheless  a  mere  accomplice,  whose  tes- 
timony alone  was  insufficient  to  establish  the 
alleged  conspiracy  charged  In  the  indictment, 
or  to  authorize  the  conviction  of  appellant 
as  an  alder  and  abettor  In  the  commission 
of  the  (rime  for  which  he  was  tried.     Cr. 


Code,  I  241.  "The  uncorroborated  testimony 
of  an  accomplice  is  wholly  insufficient  to  con- 
vict the  accused  of  a  crime,  or  of  any  of  its 
constituent  elements,  or  to  render  admis- 
sible any  confessions  or  admissions  of  the 
parties  which  depend  upon  and  must  be  pre- 
ceded by  evidence  of  a  conspiracy,  unless 
other  evidence  besides  that  of  the  accomplice 
is  produced  tending  to  prove  a  conspiracy, 
and  connect  the  accused  therewith,  and  evi- 
dence merely  showing  that  the  offense  was 
committed  and  the  circumstances  thereof  is 
as  insufficient  for  that  purpose  as  it  would 
be  to  connect  the  accused  with  the  commis- 
sion of  the  offense  Itself."  Bowling  v.  Com- 
monwealth, 79  Ky.  604;  Frazier  v.  Common- 
wealth, 76  a  W.  28,  25  Ky.  Law  Rep.  461 ; 
also,  Howard  v.  Commonwealth,  110  Ky. 
356,  61  S.  W.  756,  22  Ky.  Law  Rep.  1845; 
Id.,  114  Ky.  872,  70  S.  W.  1055,  24  Ky.  Law 
Rep.  1225,  and  authorities  therein  cited  upon 
this  subject.  Even  where  two  or  more  ac- 
complices are  produced  as  witnesses,  they 
are  not  deemed  to  corroborate  each  other. 
Blackburn  v.  Commonwealth,  12  Bush,  181. 
Aside  from  the  uncorroborated  testimony  of 
Hawkins,  there  is  nothing  in  the  entire  bill 
of  evidence  furnished  by  the  record  that  Im- 
plicated appellant  In  the  crime  charged  in 
the  Indictment,  and,  this  being  true,  sections 
241,  242,  Or.  Code,  made  it  the  duty  of  the 
trial  court  to  Instruct  the  Jury  to  render  a 
verdict  of  acquittal,  and  this  should  have 
been  done. 

For  the  reasons  given,  the  Judgment  Is  re- 
versed, and  cause  remanded  for  a  new  trial 
consistent  with  the  opinion. 


KINNAIRD  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept  29, 1909.) 

1.  Indictment  and  Intobuation  (i  106*)— 
SETTiNa  Out  WBrriNo  Fobuiro  Basis-  of 
Chaboe — Necessitt. 

The  writing  on.  which  an  indictment  is 
founded  must  be  set  out  therein,  unless  it  has 
been  lost  or  destroyed,  or  is  in  the  possession 
of  accused,  in  which  case  it  is  sufficient  so  to 
state,  and  set  out  the  substance  thereof  as  near 
as  may  be,  or  unless  the  writing  contains  matter 
too  obscene  to  be  perpetuated  as  a  part  of  the 
records  of  the  court,  va  which  case  the  indict- 
ment must  so  allege,  and  the  accused  and  his 
counsel  must  be  given  an  opportunity  before  the 
trial  to  inspect  the  writing,  and  on  the  trial 
the  same  must  be  introduced. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §  283;  Dec.  Dig.  i 
106.  •] 

2.  Obscenity  (§  12*)  —  Indictment  —  Requi- 
sites. 

Under  Or.  Code  Prac.  i  122,  providing  that 
an  indictment  must  contain  a  statement  of  the 
acts  constituting  the  offense  in  ordinary  lan- 
^age,  so  that  a  person  of  common  understand- 
mg  may  know  what  was  intended,  an  indict- 
ment for  exhibiting  an  obscene  writing,  which 
alleged  that  accused  unlawfully  showed  and  gave 
to  prosecutrix  an  indecent,  obscene,  immoml, 
and  disgusting  written  article  written  by  him; 
that  accused  at  the  time  was  an  elderly  married 
man  living  with  his  wife ;   that  the  written  arti- 
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cle  purported  to  be  a  love  letter  to  proaecu- 
trix,  describing  alleged  diseases  of  his  wife,  pre- 
dicting her  demise,  and  making  love  to  prose- 
cutrix, and  that  the  grand  jury  was  not  in  pos- 
session ol  the  writing,  did  not  charge  a  viola- 
tion of  Ky.  St  1900,  {  13S2  (Russell's  St.  { 
3070),  prohibiting  the  selling  or  giving  away  ol 
obscene  literature. 

[Ed.  Note.— For  other  cases,  see  Obscenity, 
Cent.  Dig.  I  11 ;   Dec  Dig.  S  12.*] 

3.  indictmewt  and  information  (|  150*)— 
Demubbeb— Question  fob  Coubt. 

Whether  or  not  a  writing  is  obscene  in  the 
sense  that  a  prosecution  will  Tie  for  the  publica- 
tion thereof  is  a  question  for  the  court  to  dis- 
pose of  in  the  first  instance  where  a  demurrer 
to  the  indictment  is  filed;  and  where,  in  the 
opinion  of  the  court,  the  writing  is  not  obscene, 
the  demurrer  should  be  sustained,  though  the 
indictment  should  charge  that  the  writing  was 
obscene,  which  is  merely  a  conclusion  of  the 
pleader. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  497 ;  Dec.  Dig.  g 
150.*] 

4.  Statutes   (|   211*)— Constbuotion— Title 
OF  Act. 

The  court  in  construing  a  statute  may 
look  to  its  title,  not  for  the  purpose  of  enlarging, 
limiting,  or  modifying  the  language  of  the  act, 
but  as  an  aid  in  ascertaining  its  intention,  and 
this  is  especially  true  where  the  act  and  the  title 
are  in  harmony;  the  title  expressing  the  pur- 
pose of  the  act  and  the  act  carrying  out  the 
object   aa  declared   in   the   title. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent.  Dig.  f  288;'  Dec.  Dig.  i  211.*] 

5.  Obscenitt   (I  7*)—  Statutb*— Constbuo- 
tion. 

Ky.  St.  1909.  i  1332  (Russell's  St.  {  3G70), 
prohibiting  the  selling,  lending,  giving  away,  or 
showing  any  obscene  literature,  when  construed 
in  the  light  of  its  title  "An  act  to  prevent  the 
printing  and  distribution  of  obscene  literature," 
etc.,  does  not  apply  to  a  letter  sent  by  one  to 
another,  and  intended  to  be  private  ana  person- 
al, but  prohibits  the  printing  and  distribution 
of  obscene  literature  intended  for  general  or 
public  use  and  reading. 

[Ed.  Note. — For  other  cases,  see  Obscenity, 
Cent.  Dig.  f  7 ;   Dec.  Dig.  g  7.*] 

6.  Obscenity  (J  7*)—STATtJTK8— Violations. 

A  letter,  written  by  an  elderly  married 
man  to  a  young  unmarried  woman,  wherein  he 
expressed  his  love  for  her,  and  stated  that  his 
wife  was  suffering  from  a  disease  which  would 
shortly  cause  her  death,  etc.,  is  not  within  Ky. 
St.  1909,  I  1352  (Russell's  St.  1 3670),  prohibiting 
the  selling  or  giving  away  of  obscene  literature. 
[Ed.  Note.— For  other  cases,  see  Obscenity, 
Cent.  Dig.  i  7 ;  Dec.  Dig.  i  7.*) 

7.  Cbiminal  Law  (|  369*) -Evidence  — Ad- 
mi  bsibilitt. 

Where,  on  a  trial  for  giving  away  obscene 
literature.  In  violation  of  Ky.  St.  1909,  i|  1352 
iRuBsell's  St.  I  3070),  by  writing  and  sending  an 
obscene  letter,  accused  admitted  that  he  wrote 
and  sent  the  letter,  letters  written  by  him  after 
the  indictment  had  been  returned  were  incompe- 
tent. 

[Ed.  Note.— For  other  cases,  see  Criminal  Iai», 
Cent  Dig.  SS  82^824;   Dec.  Dig.  {  369.*] 

Appeal  from  Circuit  Court,  Barren  County. 

'To  be  oflSclally  reported." 

T.  E.  Klnnalrd  was  convicted  of  violating 
Ky.  St  1900,  {  1362  (Russell's  St  {  3670),  pro- 
liUbltlng  tb*  selling  or  giving  away  of  obscene 
literature,  and  he  appeals.  Reversed,  with 
directions. 


Geo.  T.  Duff,  Duff  &  Hutcherson,  and  A. 
B.  Summers,  for  appellant  Jas.  Breathitt, 
Atty.  Gen.,  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  and  Baiid  &  Bichardson,  for  the  Com- 
monwealth. 

CABBOLL,  J.  Under  an  indictment  charg- 
ing him  with:  "The  offense  of  unlawfully 
showing  and  giving  away  to  another  person 
a  certain  indecent,  indiscreet,  disgusting, 
and  obscene  writing,  which  was  committed^ 
as  follows,  to  wit:     Heretofore,  to  wit.  on 

the  day  of  November,  1008,  and  in 

the  county  and  commonwealth  aforesaid, 
the  said  T.  B.  Klnnalrd  did  then  and  there 
unlawfully  show,  utter,  and  give  to  Mlsa 
Edith  Watson,  an  unmarried  lady,  a  certain 
indiscreet,  indecent,  obscene,  offensive,  im- 
moral, and  disgusting  written  article,  all  of 
which  was  written  by  him.  At  said  time 
said  Klnnalrd  was  an  elderly  married  man, 
living  with  his  wife,  and  the  said  written 
article  aforesaid  purported  to  be  a  love  let- 
ter to  the  aforesaid  young  lady  from , 

describing  the  alleged  diseases  of  his  said 
wife,  predicting  her  demise,  and  making 
love  to  said  young  lady,  all  of  which  was 
in  purport  and  in  language  immoral,  offoi- 
slve,  indecent,  and  disgusting.  The  granif 
Jury  is  not  now  in  possession  of  said  Instru- 
ment, and  for  that  reason  it  cannot  be  filed 
herewith" — ^the  appellant  was  convicted,  and 
his  punishment  fixed  at  a  fine  of  $260  and^ 
120  days'  confinement  in  the  coimty  jaiL 
The  statute  under  which  the  Indictment  was 
found  reads  as  follows:  "Sec.  1352.  Ajiy 
person  or  corporation  who  sells,  lends,  gives 
away  or  shows  or  offers  to  sell,  lend,  give 
away  or  show,  or  has  in  his  possession  with 
intent  to  sell,  lend  or  give  away,  or  to  show, 
or  advertises  in  any  manner,  or  who  other- 
wise offers  for  loan,  gift,  sale  or  distrlba- 
tion,  any  obscene,  lewd,  lascivious,  filthy. 
Indecent  or  disgusting  book,  magaelne,  pam- 
phlet, newspaper,  story-paper,  writing,  pa- 
per, picture,  drawing,  photograph,  figure  or 
Image,  or  any  written  or  printed  matter  of 
an  Indecent  character;  or  any  article  or  in- 
strument of  indecent  or  Immoral  use,  or  pur- 
porting to  be  for  Indecent  or  Immoral  use  or 
purpose,  or  who  designs,  copies,  draws,  pho- 
tographs, prints,  utters,  publishes  or  in  any 
manner  manufactures  or  prepares  any  such 
book,  picture,  drawing,  magazine,  pamphlet, 
newspaper,  story-paper,  writing,  paper,  fig- 
ure. Image,  matter,  article  or  thing,  or  who 
writes,  prints,  publishes  or  utters,  or  causes 
to  be  written,  printed,  published  or  uttered, 
any  advertisement  or  notice  of  any  kind, 
giving  Information,  directly  or  indirectly, 
stating,  or  purporting  so  to  do,  where,  how, 
of  whom,  or  by  what  means,  any  or  what 
purports  to  be  any,  obscene,  lewd,  lascivious, 
filthy,  disgusting  or  Indecent  book,  picture, 
writing,  paper,  figure,  image,  matter,  article 
or  thing  named  In  this  section,  can  be  pur- 
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chased,  obtained  or  had."    Ky.  St  i  1352 
(Russell's  St.  {  3870). 

The  letter  mentioned  In  the  Indictment 
reads: 

"Nov.  7,  1908. 

"Miss  Edy.  My.  dearley  beloved  sweet 
little  friend  I.  avalL  my.  self  of  this  op- 
tnnlty  of  writing  to  you  To  let  you  no  that 
yon  hav.  a  friend  that  Loves  you  most  Dear- 
ley.  Sence  the  day  1  first  Met  you  at  the 
comer  of  The  School  house  In  which  you 
teach,  yess.  1  believe  I  can  say,  and  tell 
the  Truth  from  the  hart  That  you  hav  not 
been  often  my  mind  one  hour  at  a  time  ex- 
cept when  I  was  bulsy  engaged  are  a  sleep. 

"as  you  Steped  from  Behind  some  other 
girl  To  exstend  to  me  the  hand  of  acquents 
yon  seamed  Like  a  engel  Let  down  From 
heaven.  O,  those  Sweet  eyes  Like  bright 
Morning  stars  seamed  To  speak  in  thunder 
tones  I  am  to  bee  your  next  Loving  Deare 

"yess  My  Sweet  Loving  Deare  dont  you 
think  I  hav  dun  well  to  keep  This  a  Secret 
so  long  Now  my  Sweet  Dear  Darling  Edy 
1  hope  you  will  not  become  offended  at  me 
for  writing  This  to  you. 

"For  true  Lov^  Is  stronger  Then  Death 
and  sharper  Then  a.  two  edge.  Soard  and 
Covers  a  Multotude  of  faults 

"Now  Deare  Sweet  Darling  This  Is  only 
a  step  to  let  you  no  that  1  love  you  and  you 
are  constently  on  My  mind,  and  Desire  To 
win  your  love  and  Affection  as  you  have 
mine  For  1  honstly  believe  unless  thare  Is 
a  grate  change  1  will  bee  left  a  lone  In  less 
Then  2  years 

"For  Trudy  is  In  falling  health  She  Is 
bording  on  the  Bright  Deseas  The  Landrum 
wlming  are  verry  short  lived  People  and 
are  verry  Much  subjeck  to  Prorales.  Now 
my  sweet  Darling  E^y  I  look  a  pon  yon  as 
a  True  friend  and  ask  you  will  you  try  To 
learn  to  love  me  I  sometimes  think  that 
you  do  love  me  a  little  But  not  nowlng  my 
Mind  1  cood  not  exspect  you  to  love  me  as 
1  do  you 

"well  Sweet  Edy  1  will  stop  writing  fer 
this  Time  I  hav  a  heap  to  Tell  you.  My 
fnture  Plans  to  lay  before  you  o  Sweet  Edy 
I  wood  enjoy  going  with  you  to  town  some 
day  soon  so  we  cood  talk  The  matter  over 

"If  you  wish  to  Beply  will  you  prepalr  it 
and  hand  It  to  me  in  pursin.  I  wood  bee 
glad  to  git  a  sweet  and  Loving  Repl 

"But  we  must  keep  our  Corespondmce 
strickly  secret.  your  Loving  friend"' 

During  the  trial,  and  over  the  objection 
of  counsel  for  the  appellant,  the  court  per- 
mitted to  be  read  to  the  Jury  the  following 
letters  written  by  appellant  to  Miss  Watson 
after  the  indictment  had  been  returned 
against  tiim: 

"Nov  23  1908 

"Miss  Edthle  Watson 

"My.  most  hlley  esteamed  friend  It  be- 
hoeB  me  to  wright  to  you  this  Letter  as  i 
understand  you  wer  some  what  affended  at 
a  former  letter  Edy  1  do  not  Remember  all 


That  i  wrote  in  that  Letter  It  seames  like 
a  dream  It  was  written  on  Lection,  day 
and  if  thare  was  a  Sober  man  in  the  country 
that  day  It  was  a  man  that  Dos  not  drink 
are  one  that  has  no  friends  are  staid  at  home. 

"So  Deare  Edy  1  Beg  to  say  to  you  that 
If  thare  was  one  worde  In  that  letter  that 
Affended  you  I  am  willing  To  git  down  on 
my  Nees  at  your  feet  Kiss  the  hem  off  your 
skirt  and  ask  your  forgiveness  for  Edy 
you  ought  to  No  that  1  am  one  of  the  Best 
friends  yon  hav  on  Earth.  I  wood  not  hav 
had  The  talk  started  over  the  Cnntry  like 
wild  fire  Fof  no  sum  of  money    •    •    • 

"Edy  1  do  not  blame  you  I  Blame  your 
Oounsalmeu  In  the  first  place  it  aught 
Never  hav  been  let  git  out  That  1  Even  wrote 
you  a  Letter  then  In  the  Next  place  your 
father  aught  to  have  come  To  See  me  and 
Enlped  it  In  The  bud  in  Stid  of  going  and 
pooring  oil  on  you  For  the  publick  to  set 
flre  To    ♦    •    ♦ " 

"Jan  6  1909 

"Most  hlley  Esteamed 
Edy  Watson 

"Miss  Edy  In  all  off  my  Farmer  C!om- 
munlcatlon  to  you  I  hav  all  wals  address  you 
as  a  friend  this  clause  I  will  hav  to  o  mlt 
at  this  writing 

"The  objeck  of  this  Letter  Deare  Edy  is 
to  no  what  is  the  matter  with  you  what  has 
caused  you  to  turn  your  Back  on  one  off 
the  best  and  truest  friends  you  hav  on  this 
Earth  Exsept  mother  and  father 

"Edy  what  hav  you  heard  That  I  coud 
hav  said  that  has.  Set  you  so  a  gainst  Me 
Edy  if  you  hav  Ever  heard  a  word  that  i 
hav  said  Detrimental  to  your  good  Name 
and  your  standing  It  is  a  Lye  maid  out  off 
whole  cloth 

"Edy.  I.  did  teU  Tid  pace  That  you  had 
all  wals  treated  Me  with  So  much  respeck 
Love  &  Kindness  that  I  cood  Not  help  lov- 
ing you  But  Edy  this  is  nothing  To  become 
affended  at  why  the  Blesed  word  comands 
us  to  love  Each  as  we  do  our  selves  off 
corse  this  dos  not  mean  Lusty  love  and  no 
such  a  thought  has  Ever  Entered  my  hart 
for  we  are  warned  that  to 
Look  a  Pon  a  woman  with  Lust  is  a  sin  all 
Ready  In  the  hart,  and  again  we  are  warn- 
ed by  the  word  off  our  Blesed  lord  &  master 
That  he  that  puttith  his  wife  a  way  which 
meanes  To  cast  bur  a  side  and  marry  a 
nother  commits  a  dultry  and  that  no  a  dul- 
tries  can  ESnter  the  Kingdom  off  god 

"So  Deare  Edy  If  you  hav  Ever  Conceived 
of  such  a  thought  for  my  sake  and  your  sake 
and  gods  sake  Brush  It  a  side  for  i  am  as 
Cleare  off  harbem  such  thoughs  In  my  hart 
as  the  watter  that  Drips  from  the  Ice  that 
hangs  To  the  blest  dlfts  off  The  aerat  moun- 
tains So  Deare  Edy  what  is  it  I  hav  said 
are  dun  That  you  will  pass  me  by  and 
never  Rals  your  Eyes  Edy  i  am  sorry  to  hav 
to  Make  this  compalrson  But  you  Remind 
me  of  a  Deare  Brother  I  hav  living  In  West- 
em  organ  he  is  a  Big  doctor  now  he  came 


Digitized  by 


Google 


492 


121  SOUTHWESTERN  REPORTEB. 


(Ky. 


To  See  us  a  bout  6  years  a  go  be  staid  six 
weeks  at  My  house  he  and  his  wife  and 
two  children,  we  Just  worsheped  them  we 
all  dun  all  In  our  power  to  make  Them  feel 
happy  and  welcom  Then  1  loand  him  my 
Seary  and  team  To  go  a  vlsaten  and  he  keep 
them  2  weeks  let  The  team  Run  a  way  and 
Seard  up  my  seary  and  1  made  no  charge 
for  nuthing  1  dun  for  him  and  when  he 
left  For  home  1  loaned  him  $50.00  bay  his 
note  with  6  years  accumllated  Intrus  and  he 
wont  as  much  as  answer  my  letters  when 
i  Wright  him  about  the  matter    •    •    * 

"Edy  i  want  you  to  turn  To  the  22  chap- 
ter mathew  and  Read  beglning  at  30  verse 
&  Read  down  to  the  40  verse  Then  look  back 
and  think  how  you  hav  treated  Me  Then 
turn  to  Romans  2  chap  &  first  verse  and  see 
whether  you  hav  any  wright  to  Judge  me 
Edy  1  dont  want  to  Cote  Scripture  on  you 
I  want  you  to  take  Gods  word  and  a  guide 
Edy  1  want  to  say  a  gain  That  i  dont  Blame 
you  For  but  verry  little  For  what  has  been 
dun  But  1  ask  you  to  take  The  word  of 
god  and  see  whether  your  counslars  are  go- 
ing accorden  to  Gods  word  are  not  if  you 
Find  thay  are  not  ytfu  should  Drop  them  at 
once    •    •    ♦ 

"Edy  trudy  has  given  me  hailcolumbay 
sense  she  found  out  a  bout  That  letter  and 
Thretten  to  wright  to  your  mother  but  I 
perswaded  her  not  to  wright  so  1  don't  gess 
she  has  Ever  wrote  yet  If  she  has  1  never 
hav  heard  of  it  1  hope  she  wont  for  1  think 
she  is  a  little  wrong  1  no  she  Is  in  some 
things    •    *    • 

"But  Edy  before  1  close  To  Show  my  Love 
and  Esteam  for  you  and  to  keep  down  fur- 
ther Disgrase  I  want  to  make  you  a  Prop- 
persitlon  in  consideration  that  you  Return 
To  me  those  former  Letters  writen  you  and 
your  father  will  Stop  the  Endltement  which 
can  bee  very  Elesly  dun  if  you  will  Take 
my  counsal  in  the  Matter  I  will  make  you  a 
nice  presant  consisting  of  the  folowing.  two 
$20  gold  coins  a  Butlful  $10  skirt  &  waist 
and  a  $5  gold  Ring  Engraved  In  It  friend- 
ship This  sertanly  shows  Deare  Edy  that 
I  hav  a  warm  place  in  my  hart  for  you  Edy 
1  am  not  a  fraid  off  the  Endltement  hurting 
Me  fori  can  plead  my  own  case  and  beet  It 
But  Edy  the  Dlserase  is  what  1  want  to  stop 
*    «    *" 

"2  7  1909 

"My.  Deare  much  Esteamed 
Edlthe  Watson 

"I  wrote  you  a  long  letter  a  bout  one  month 
a  go  I  look  for  some  kind  of  answer  But 
never  hav  Reselved  a  word  yet  so  i  Now 
withdraw  My  proppersitlon  and  say  That  if 
Nuthing  Els  will  Do  you  wee  will  let  the 
court  settle  It    •    •    • 

"Deare  Edy  1  want  to  ask  you  a  question 
and  1  want  you  to  answer  it  as  a  bonest 
Lady  for  my  own  satesfaction  The  ques- 
tion is  this  was  It  not  Paces  foaks  The  caua 
of  you  not  coming  To  my  honse  the  nite  be- 
fore we  come  up  to  your  bouse  and  was  thay 


not  the  cause  of  you  not  staying  all  Nite 
the  Evening  we  Return  In  short  Edy  Is  not 
old  Jim  Pace  the  verry  old  Rotten  E^  In- 
cubater  that  hatch  all  this  trubble 

"I  believe  he  was  and  will  all  wais  believe 
it  untill  you  tell  me  he  was  not    *    •    • 

"in  that  long  letter  I  wrote  you  1  made  a 
mlsstake  in  one  of  the  Scripture  Reffemce  i 
ask  you  to  Read  I  told  you  to  turn  to  mathew 
23  and  Read  from  the  36  to  the  40  verse  1 
shood  have  said  the  22  chapter  It  teaches 
us  how  we  aught  to  live  and  Esteam  Each 
other  Edy  the  boys  got  a  lot  off  New 
Reckords  Chrlsman  a  mong  them  was  one 
the  title  was  when  the  sun  shies  Nell^  and 
the  clouds  go  Drifting  by  Dont  you.  Siey 
For  we.  will.  bee.  happey  By,  4.  By    •    •    • 

"Edy  wont  you  pleas  answer  those  qnes- 
tlon  and  o  bilge  a  true  friend 

"lours  truly 

"T.  B.  K. 
"March  1  1900 

"Miss  Eadthle  Watson 

"Next  fryday  is  the  day  set  To  try  that 
Indltement  If  1  am  found  guilty  of  the  char^ 
ges  set  forth  in  the  indltement  the  Least 
fine  the  court  can  fix  is  $S0.00  and  10  days 
In  the  county  Jail  If  you  don't  want  me 
punished  accorden  to  law  let  me  no  It  by 
speaking  and  Raising  your  wright  hand  and 
if  you  do  want  me  Punished  dont  you  look 
at  me  that  day  nor  Never  a  gain  so  good  By 
for  this  Time    Still  your  Friend 

"T.  B.  Eennaird." 

The  appellant  was  an  elderly  married  man, 
who  lived  with  his  wife  and  children,  and 
Miss  Watson  a  young  lady  21  years  of  age, 
who  taught  school  in  the  neighborhood  In 
which  appellant  resided. 

The  Judgment  of  conviction  must  be  re- 
versed for  four  reasons:  First,  because  the 
court  erred  In  overruling  a  demurrer  to  the 
indictment;  second,  because  the  statute  su- 
pra does  not  apply  to  or  embrace  communica- 
tions like  the  one  for  which  the  Indictment 
was  found;  third,  the  letter  mentioned  in 
the  Indictment  is  not  in  the  meaning  of  the 
statute  "obscene,  lewd,  lascivious,  filthy,  In- 
decent or  disgusting" ;  and,  fourth,  for  error 
in  admitting  the  letters  written  after  the  In- 
dictment was  found. 

First.  The  demurrer  to  the  Indictment 
should  have  been  sustained  because  it  failed 
to  set  out  the  writing,  or  give  any  suSacient 
reason  why  it  was  not  exhibited  with  the 
indictment.  The  statement  that  "the  grand 
Jury  is  not  now  in  possession  of  said  instru- 
ment, and  for  that  reason  It  cannot  be  filed 
herewith,"  is  not  sufficient  to  excuse  the 
failure  to  set  it  out  In  the  Indictment  The 
general  rule  in  reference  to  Incorporating  In 
the  Indictment  a  writing  upon  which  the  In- 
dictment is  founded  Is  that  the  writing  must 
be  set  out  In  the  indictment  In  words  and 
figures,  unless  It  has  been  lost  or  destroyed, 
or  Is  In  the  possession  of  the  accused,  or  con- 
tains matter  too  obscene  or  filthy  to  be  per- 
petuated as  a  part  of  the  records  of  a  court. 
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Wharton's  Criminal  Pleading  &  Practice,  |J 
166,  202;  Bishop's  Criminal  Procedure,  § 
509;  Commonwealth  t.  McCance,  164  Masa 
162.  41  N.  B.  133,  29  L.  R.  A.  61 ;  State  y. 
Smith,  17  R.  I.  371,  22  Atl.  282;  State  t, 
Hayward,  83  Mo.  299;  State  v.  Brown,  27 
Tt.  619;  McNalr  v.  People,  89  111.  441;  State 
T.  Zurhost,  75  Ohio  St  232,  79  N.  E.  238,  116 
Am.  St  Rep.  724,  9  Am.  &  Eng.  Ann.  Cas.  p. 
45.  A  person  who  Is  charged  with  the  com- 
mission of  a  penal  or  criminal  offense  that 
grows  ont  of  a  writing,  or  alteration  In  a 
writing,  made  by  him  Is  entitled,  under  all 
the  rules  of  criminal  procedure,  to  be  In- 
formed by  an  inspection  of  the  Indictment  of 
the  nature  of  the  charge,  so  that  he  may  be 
prepared  to  meet  It;  and  he  cannot  have 
this  information  unless  the  writing  alleged 
to  have  been  executed  or  altered  is  incor- 
porated in  the  Indictment  If,  however,  the 
writing  is  lost  arftJ  for  this  reason  it  cannot 
be  set  out  in  the  indictment  it  will  be  suf- 
ficient to  state  the  fact  and  set  out  the  sub- 
stance of  the  writing  In  words  and  figures  as 
near  as  may  be  done,  and  so,  if  the  writ- 
ing is  in  the  possession  of  the  accused,  and 
for  this  reason  cannot  be  obtained  by  the 
grand  jury.  In  either  of  these  events  the 
administration  of  Justice  would  be  defeated, 
and  guilty  persons  permitted  to  escape  pun- 
ishment if  the  production  of  the  writing  was 
indispensable.  And  so,  if  in  prosecutions 
for  the  publication  of  obscene  matter  the 
averment  la  made  that  the  matter  com- 
plained of  Is  so  filthy  that  it  would  be  of- 
fensive to  public  decency  to  have  it  made  a 
part  of  the  permanent  records  of  a  court.  It 
need  not  be  set  out  In  the  Indictment,  al- 
though It  must  be  introduced  on  the  trial  of 
the  case,  and  the  accused  and  his  counsel 
given  opportunity  before  the  trial  to  In- 
speci  it 

The  averments  In  the  Indictment  In  the 
case  before  us  do  not  bring  it  within  any  of 
the  exceptions  stated  that  •will  excuse  the 
production  of  the  writing  as  a  part  of  the 
indictment  The  charge  that  the  writing 
was  "indecent,  obscene,  offensive.  Immoral, 
and  disgusting"  is  merely  a  conclusion  of 
the  pleader.  Whether  or  not  a  writing  is  in- 
decent, obscene,  offensive,  immoral,  or  dis- 
gusting In  the  sense  that  a  prosecution  will 
lie  for  the  publication  of  It  Is  a  question  for 
the  court  to  dispose  of  In  the  first  Instance, 
If  a  demurrer  to  the  indictment  is  filed.  If, 
in  the  opinion  of  the  court  the  writing  Is  not 
Indecent  obscene.  Immoral,  offensive,  or  dis- 
gusting, although  the  Indictment  should  so 
charge,  a  demurrer  should  be  sustained. 
The  Criminal  Code  of  Practice  (section  122) 
declares  that  an  indictment  mnst  contain 
"A  statement  of  the  acts  constituting  the 
offense  in  ordinary  and  concise  language,  and 
in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  was  In- 
tended; and  with  such  degree  of  certainty 
as  to  enable  the  court  to  pronounce  Judg- 


ment, on  conviction,  according  to  the  rights 
of  the  case."  This  Indictment  does  not  con- 
tain any  statement  whatever  of  the  acts  con- 
stituting the  offense.  A  person  of  common 
understanding  cannot  read  it  and  know 
whether  or  not  an  offense  was  committed. 
In  the  opinion  of  the  pleader  an  offense  was 
committed;  but  It  Is  a  statement  In  ordi- 
nary and  concise  language  of  the  acts  done 
that  constitutes  the  offense,  and  not  the  opin- 
ion of  the  pleader.  Stowers  v.  Common- 
wealth, 12  Bush,  342;  Commonwealth  v. 
Williams,  13  Bush,  267;  Commonwealth  ▼. 
Bowman,  96  Ky.  40,  27  8.  W.  816,  16  Ky. 
Law  Rep.  222. 

Second.  Does  the  statute  supra,  under  which 
the  Indictment  was  found,  apply  to  or  em- 
brace a  writing  In  the  form  of  a  letter  sent 
or  delivered  by  one  person  to  another,  and 
Intended  to  be  a  private  communication?  In 
considering  this  feature  of  the  case  we  may 
with  much  propriety  inquire  into  the  pur- 
pose of  the  I.<egislature  in  the  enactment  of 
the  law  under  which  the  indictment  was 
found,  and  the  reasons  that  induced  its  pas- 
sage. The  title  to  the  act  reads  "An  act  to 
prevent  the  printing  and  distribution  of 
obscene  literature  and  the  sale  or  exhibition 
of  obscene  pictures,  and  the  manufacture  or 
distribution  or  sale  of  articles  or  instruments 
for  immoral  use."  And  It  may  be  looked  to, 
not  for  the  purpose  of  enlarging,  limiting, 
or  modifying  the  language  of  the  act,  but 
as  an  aid  In  ascertaining  its  intention — es- 
pecially in  view  of  the  fact  that  the  act  and 
the  title  are  in  harmony,  the  title  expressing 
the  purpose  of  the  act,  and  the  act  carrying 
out  the  object  as  declared  In  the  title.  End- 
llch  on  Interpretation  of  Statutes,  §  58;  26 
Am.  &  Eng.  Ency.  of  Law,  p.  627.  Unless 
the  language  of  the  act  enlarges  the  scope 
of  It,  as  expressed  In  the  title,  It  Is  plain 
that  It  does  not  apply  to  a  letter  sent  by  one 
person  to  another,  and  Intended  to  be  private 
and  personal,  but  was  enacted  for  the  pur- 
pose of  preventing  the  printing  or  writing 
and  distribution  and  circulation  of  obscene 
literature ;  in  other  words,  the  printing  and 
distribution  of  such  literature  Intended  for 
general  or  public  ase  or  reading,  jsuch  as  a 
newspaper,  magazme,  pamphlet,  book,  or 
other  printed  or  written  matter.  That  It 
was  the  intention  to  confine  offenses  de- 
nounced by  the  act  to  articles  or  literature 
Intended  for  general  or  public  use  Is  we 
think  manifest  from  the  langfuage  of  the 
act,  which  prohibits  the  selling,  lending,  giv- 
ing away,  or  showing,  or  having  In  posses- 
sion with  the  Intent  to  sell,  lend,  give  away, 
or  show,  any  obscene,  lewd,  lascivious,  fil- 
thy. Indecent,  or  disgusting  book,  magazine, 
pamphlet  newspaper,  story-paper,  writing, 
paper,  picture,  drawing,  photograph,  figure 
or  Image  or  any  written  or  printed  matter 
of  an  Indecent  character.  The  number  of 
copies  of  the  objectionable  paper  containing 
the  offensive  written  or  printed  matter  sold 
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or  ofFered  for  sale,  given  away,  or  shown,  or 
In  possession  with  the  intent  to  sell,  offer 
for  sale,  give  away,  or  show,  is  not  the  test 
to  be  applied  in  determining  whether  or 
not  the  statute  has  been  violated — it  is  the 
public  quality  of  the  act  that  constitutes 
the  offense,  or  the  fact  that  the  writing  or 
paper  is  intended  for  public  or  general  use, 
however  limited  the  number  of  the  public 
for  which  It  was  intended.  A  person  who 
has  In  bis  possession  an  obscene  book,  writ- 
ing, or  picture,  and  lends  or  shows  it  to  the 
public  generally,  or  even  to  a  limited  num- 
ber of  persona,  commits  an  offense  against 
the  statute,  and  so  if  a  person  sells,  gives 
away,  or  offers  to  sell  or  give  away,  any  of 
the  writings,  pictures,  or  papers  described 
in  the  statute,  he  is  guUty.  In  short,  the 
statute  was  not  designed  to  prevent  the  lend- 
ing, giving  away,  or  showing  of  an  obscene 
writing,  picture  or  paper  to  one  person,  but 
to  prohibit  the  public  or  general  circulation 
or  distribution  of  such  matter.  The  letter 
complained  of  was  written  and  delivered  to 
Miss  Watson  for  ber  private  and  personal 
use.  It  was  not  Intended  for  the  public  or 
any  other  person  except  herself,  and  hence, 
although  it  should  be  held  to  come  within 
the  meaning  of  the  words  used  in  the  stat- 
ute, it  would  not  be  punishable  under  it. 
Under  the  statutes  of  the  United  States  pro- 
hibiting the  use  of  the  mails  for  the  sending 
of  Indecent  or  obscene  writings,  pictures,  or 
books  it  is  not  material  whether  it  is  intend- 
ed for  private  or  public  use.  The  offense 
by  the  terms  of  the  statute  is  committed 
when  the  maU  Is  used  for  the  transmission 
o^  the  objectionable  article ;  but  our  statute, 
fairly  Interpreted,  does  not  reach  this  far. 

Third.  Is  the  letter  obscene,  lewd,  lascivi- 
ous, indecent,  or  disgusting  within  the  mean- 
ing of  the  statute?  We  think  not  The  letter 
Is  vulgar,  but  not  obscene,  foolish,  but  not 
lewd,  ridiculous,  but  not  Indecent,  amusing, 
but  not  disgusting.  What  the  Legislature 
had  In  mind  was  to  prevent  the  circulation 
and  distribution  of  printed  or  written  mat- 
ter that  had  a  tendency  to  corrupt  or  de- 
prave the  morals  of  those  persons  into  whose 
possession  it  came,  and,  as  was  said  in  Com- 
monwealth V.  Herald  Publishing  Company, 
128  Ky.  424,  108  S.  W.  892,  32  Ky.  Law  Rep.. 
1293:  "It  is  difficult  to  draw  the  line,  in" 
cases  of  this  character,  between  publications 
that  are  permissible  and  those  that  come 
within  the  condemnation  of  the  statute.  Dif- 
ferent persons  have  different  views  as  to 
what  constitutes  a  lewd,  lascivious,  or  in- 
decent publication.  What  one  would  con- 
demn as  vulgar,  profane,  or  ipdecent  an- 
other might  look  upon  as  a  legitimate  and 
proper  record  of  the  news  of  the  day ;  al- 
though all  will  readily  agree  that  publica- 
tions that  have  a  tendency  to  corrupt  the 
morals  and  deprave  the  taste  of  the  people 
should  be  punished  or  suppressed.    We  may 


therefore  safely  say  that  no  general  rule  can 
be  laid  down.  Each  case  must  be  Judged  by 
the  evidence  presented  In  it ;  and  to  the  com- 
mon sense  of  the  courts  and  Juries  must  be 
left  the  question  whether  or  not  the  matter 
complained  of,  considering  all  the  circum- 
stances of  its  publication,  is  within  the  mean- 
ing of  the  statute."  This  letter  is  offensive 
to  good  taste.  It  was  highly  Improper  for 
the  appellant  to  have  written  it,  and  it  was 
well  calculated  to  wound  the  feelings  of 
Miss  Watson,  but  we  cannot  And  anything 
In  the  language  in  the  letter  either  obscene, 
indecent,  or  lascivious.  It  is  the  product  of 
an  illiterate  and  foolish  old  man,  and  is 
more  apt  to  excite  laughter  than  impure  de- 
sires or  Immoral  or  sensual  thoughts.  We 
do  not  believe  that  the  morals  of  any  per- 
son, however  oven  their  mind  might  be  to 
evil  influences,  could  be  corrupted  by  reading 
this  letter,  nor  is  there  any  thought  expressed 
in  It  that  would  have  a  tendency  to  create  or 
foster  a  low  or  depraved  taste.  The  mere 
fact  that  its  composition  was  reprehensible, 
and  its  contents  liable  to  hurt  the  refined 
sensibilities  of  a  modest,  pure-minded  young 
lady,  Is  not  sufficient  to  bring  It  within  the 
condemnation  of  the  statute.  The  words 
employed  in  the  statute  to  describe  the  char- 
acter of  books,  writings,  or  pictures  the  sale 
or  circulation  of  which  Is  prohibited  have 
no  technical  meaning,  and  are  to  be  under- 
stood and  applied  according  to  their  ordinary 
and  popular  usage.  Their  meaning  has  been 
defined  in  dictionaries,  and  Interpreted  by  the 
courts;  and  the  uniform  current  of  opinion 
is  that  the  test  to  be  applied  In  determining 
whether  or  not  a  writing,  picture,  book,  or 
paper  is  objectionable  is  that  it  must  be  of 
such  a  character  as  to  deprave  or  corrupt  the 
minds  or  morals  of  the  persons  into  whose 
hands  such  matter  may  come.  United  States 
V.  Males  (D.  C.)  51  Fed.  41;  United  States 
V.  Davis  (O.  0.)  38  Fed.  328;  United  States 
V.  Clarke  (D.  C.)  38  Fed.  732;  United  States 
V.  Bennett.  24  Fed.  Gas.  p.  1093;  People  v. 
Muller,  96  N.  T.  408,  48  Am.  Rep.  635 ;  Dun- 
lop  V.  United  States,  165  U.  S.  486,  17  Sup. 
Ct.  375,  41  L.  Ed.  799.  A  publication,  writ- 
ing, or  picture  might  be  so  lascivious  or  ob- 
scene as  to  shock  every  sense  of  common 
decency,  and  leave  no  doubt  in  the  mind  of 
any  person  of  ordinary  morality  that  it  would 
have  a  tendency  to  debase  and  corrupt  the 
thoughts  of  those  into  whose  hands  it  might 
fall.  On  the  other  hand,  a  writing,  picture, 
or  paper  might  be  of  such  a  character  as  to 
make  it  a  matter  of  doubt  whether  it  was  in- 
decent or  obscene,  depending  upon  the  mental 
and  moral  training  and  characteristics  of  the 
person  who  came  to  pass  Judgment  upon  It. 
So  that,  when  there  Is  doubt  In  the  mind  of 
an  ordinarily  upright,  well-balanced  person 
as  to  whether  or  not  a  publication  comes 
within  the  meaning  of  the  statute,  it  Is  prop- 
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er  to  Bubmlt  the  question  to  a  Jury.  But  If, 
•8  in  the  case  before  ua,  the  matter  at  first 
Impression,  confirmed  by  more  careful  con- 
sideration, appears  to  be  entirely  free  from 
the  vice  the  statute  was  designed  to  suppress, 
the  court  should  either  sustain  a  demurrer  to 
the  Indictment  or  direct  a  verdict  of  acquit- 
tal. 

Fourth.  Upon  what  theory  the  trial  Judge 
admitted  to  the  Jury  as  competent  evidence 
the  letters  written  by  the  appellant  after  the 
Indictment  had  been  returned  against  him, 
we  are  not  advised.  That  these  letters  were 
Incompetent,  and  calculated  to  prejudice  the 
minds  of  the  Jurors,  there  can  be  little  doubt. 
They  did  not  throw  light  upon  any  Issue 
in  the  case.  In  fact  there  was  no  issue  as  to 
the  writing  and  sending  of  the  letter.  These 
facts  were  admitted,  and  the  only  open  ques- 
tion was  whether  or  not  it  constituted  an  of- 
fense within  the  meaning  of  the  statute. 

Wherefore  the  Judgment  of  the  lower  court 
is  reversed,  with  directions  to  sustain  a  de- 
murrer to  the  Indictment. 


BENNETT  v.  BENNETT  et  al. 

(Court  of  Appeals  of  Kentucky.    Sept  28, 
1909.) 

1.  DOWEB  (i  17*)— Pabtnebship  Pbomdbtt  — 
Pbiobitt  of  Fibk  Debts. 

While,  where  real  estate  is  purchased  with 
partnership  funds,  it  becomes,  as  between  the 
partners  themselves  and  between  the  firm  and 
Its  civditors,  personal  property,  and  to  be  so 
treated  in  the  settlement  of  the  partnership  or 
difitribntion  of  the  property,  yet  as  to  the  widow 
ol  a  deceased  partner  it  is  not  personal  prop- 
erty, the  rule  beinj;  that  she  shall  take  dower  in 
only  ao  much  of  his  share  as  may  not  be  requir- 
ed to  pay  firm  debts  or  in  the  adjustment  of 
equitable  claims  as  between  the  partners  them- 
selves. 

lEd.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  i  «2:   Dec.  Dig.  S  17.*] 

2.  DowEB  (I  78*)— Pabtnebship  Pbopebtt— 

PI.EADING— SOEFICIENCT. . 

In  an  action  by  a  widow  for  an  allotment 
of  dower,  defendant,  by  answer  and  cross-peti- 
tion, averred  that  the  lands  in  question  were  not 
the  individual  property  of  decedent  at  the  time 
of  his  death,  bnt  belonged  to  a  firm  formerly 
composed  of  defendant  and  decedent,  notwith- 
standing the  title  to  thp  whole  of  it  was  held  by 
decedent  Though  it  was  alleged  that  the  prop- 
erty was  paid  for  with  firm  funds,  when,  now, 
and  to  whom,  or  on  what  land  they  were  so  paid 
was  not  alleged,  and  while  certain  drafts  and 
checks  were  referred  to,  on  which  it  was  claimed 
decedent  drew  moneys  from  the  partnership,  it 
was  not  alleged  for  what  purpose  they  were 
drawn  or  used,  or  that  the  money  obtained  on 
them  was  used  to  pay  for  any  of  the  land  in  con- 
troversy, or  that  it  was  not  repair  or  otherwise 
accounted  for  by  decedent,  or  that  he  was  not 
entitled  to  draw  the  money  from  the  partnership 
funds,  either  as  advancement  or  to  reimburse 
himself  for  money  of  bis  own  expended  for  the 
firm.     Held  insufficient  to  show  that  decedent 


took  or  was  to  hold  the  title  to  the  lands  in  trust 
or  otherwise  for  the  partnership. 

[Ed.  Note.— For  other  cases,  see  Dower,  Dee. 
Dig.  f  78.*] 

3.  MoBTOAOES   ({   87*)  — Pabol  Evidence  — 
Deeds— CoNTEMPOBANEOus  Tbust. 

In  the  absence  of  fraud  or  mistake  in  the 
execution  of  a  deed  absolute  in  form,  the  gran- 
tor is  estopped  to  deny  the  bona  fides  of  the 
transaction,  or  to  impeach  the  deed  by  parol  evi- 
dence that  it  was  coupled  with  a  secret,  trust 
contradictory  of  its  terms  and  meaning. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  98;   Dec.  Dig.  f  37.*] 

4.  Pleading  (J  214»)—Demubbeb— Scope  and 
Effect.  . 

Admissions  arising  on  a  demurrer  do  not 
make  good  the  vague  and  insufficient  averments 
or  conclusions  of  the  pleading  demurred  to  or 
supply  its  omissions  of  essential  facts. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  525-534;   Dec.  Dig.  i  214.»] 

Appeal  from  Circuit  Court  Crittenden 
County. 

•To  be  officially  reported." 

Action  by  Julia  E.  Bennett  against  R.  B. 
Bennett  and  others.  From  the  Judgment, 
said  H.  B.  Bennett  appeals.    Affirmed. 

Miller  &  Miller  and  Carl  Henderson,  for 
appellant    Blue  &  Nunn,  for  appellee. 

SETTLE,  J.  W.  U  Bennett  died  in  Crit- 
tenden county  In  1908  Intestate,  leaving  sur- 
viving him  bis  widow,  the  appellee  Julia  E. 
Bennett,  and  three  infant  children.  October 
20,  1908,  the  widow  brought  suit  In  the  Crit- 
tenden circuit  court  for  the  purpose  of  ob- 
taining an  allotment  of  her  dower  Interest  in 
the  real  estate  left  by  her  husband;  he  being, 
as  alleged  in  the  petition,  the  owner  at  the 
time  of  his  death  of  numerous  tracts  of  land 
situated  In  Crittenden  county  and  several 
lots  in  the  town  of  Dycusburg,  all  particular- 
ly described  In  the  petition.  The  infant  chil- 
dren of  the  decedent,  certain  tenants  of  the 
lands,  and  the  appellant,  H.  B.  Bennett,  a 
brother  of  the  decedent,  who  was  understood 
to  be  making  some  sort  of  a  claim  to  a  part 
of  the  real  estate,  were  all  made  defendants 
to  the  action.  At  the  succeeding  term  of  the 
court  commissioners  were  appointed  to  lay 
off  to  the  widow  her  dower,  and  they  jier- 
formed  the  duty  required  of  them,  and  later 
reported  the  allotment  to  the  court  After 
Alls  had  been  done,  but  before  the  confirma- 
tion of  the  report,  the  appellant,  H.  B.  Ben- 
nett, a  resident  of  Indiana,  entered  his  ap- 
pearance to  the  action,  and  was  permitted  to 
file  an  answer  to  appellee's  petition,  which 
was  made  a  cross-petition  against  the  chil- 
dren of  the  decedent,  and  in  which  the  right 
of  the  former  to  dower  in  three  of  the  parcels 
of  real  estate  left  by  her  husband  was  denied, 
viz.,  a  tract  conveyed  the  decedent  by  Mrs.  J. 
Lankston,  two  lots  in  Dycusburg,  conveyed  the 
decedent  by  J.  C.  Rochester,  master  commis- 
sioner of  the  Crittenden  circuit  court  and  a 
tract  of  ioO  acres  which  had  been  conveyed  the 
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decedent  and  appellant,  H.  B.  Bennett,  by  J.  L. 
Bugg  and  wife  In  1892,  and  the  latter's  undi- 
vided half  he  conveyed  the  decedent  Septem- 
ber 14,  1901.  The  answer  and  croas-petltion 
contained.  In  substance,  the  averments  that 
the  lands  In  question  were  not  the  Individual 
property  of  the  decedent  at  the  time  of  his 
death,  but  were  then  and  are  now  the  proper- 
ty of  a  partnership  formerly  composed  of  W. 
L.  Bennett  and  H.  B.  Bennett,  notwithstanding 
the  title  to  the  whole  of  it  was  In  and  held  by 
the  former  at  the  time  of  his  death ;  that  the 
lands  were  liable  for  the  debts  of  the  part- 
nership, and  shwild  be  treated  as  personalty 
for  their  payment,  after  which  what  might 
be  left,  if  anything,  of  the  decedent's  half  of 
the  lands,  or  their  proceeds,  would  descend 
to  his  widow  and  children  as  provided  by 
the  statutes  of  descent  and  distribution,  but 
that  not  until  after  a  settlement  of  the  part- 
nership matters  and  payment  of  the  debts 
would  the  widow  be  entitled  to  dower  in  the 
lands,  or  the  children  to  any  interest  therein. 
Appellee  Interposed  a  demurrer  to  the  plead- 
ing in  question,  which  the  circuit  court  sus- 
tained. Appellant  then  filed  an  amendment 
thereto,  and,  appellee  insisting  upon  her  de- 
murrer to  the  same  as  amended,  the  court 
again  sustained  it,  and  entered  judgment  de- 
claring the  decedent  the  sole  owner  of  the 
land  at  his  death;  that  his  widow  was  en- 
titled to  dower  therein,  and  confirming  the 
allotment  made  her  by  the  commissioners. 
The  appellant  having  refused  to  plead  fur- 
ther, and  being  dissatisfied  with  the  judg- 
ment, by  this  appeal  urges  its  reversal.' 

It  will  not  be  denied  that  dower  should 
not  be  assigned  a  widow  out  of  partnership 
property  until  the  iMirtnership  debts  are  paid 
and  partnership  liens  and  equities  are  ad- 
Justed.  Where  real  estate  Is  purchased  wltb 
partnership  funds,  the  rule  seems  to  be  that 
as  between  the  partners  inter  se  and  the  firm 
and  Its  creditors  such  real  estate  becomes 
Impressed  with  the  characteristics  of  per- 
sonal property,  and  should  be  so  treated  in 
the  settlement  of  the  partnership  or  distribu- 
tion of  the  property.  But,  as  to  the  widow 
of  a  deceased  partner,  it  is  not  to  be  treated 
as  personal  property ;  the  rule  being  that  she 
shall  take  dower  in  only  so  much  of  his 
share  of  any  real  estate  of  the  firm  as  may 
not  be  required  to  pay  the  firm  debts  or  in 
the  adjusting  of  equitable  claims  as  between 
the  partners  themselves.  It  must  be  confess- 
ed that  some  of  the  earlier  cases  decided  by 
this  court  followed  the  English  rule,  which 
held  that,  when  real  estate  is  bought  with 
partnership  funds,  it  should  be  treated  as 
personalty,  not  only  as  between  the  partners 
and  the  firm  and  its  creditors,  but  also  as  to 
distribution  between  the  administrator,  wid- 
ow, and  heirs  of  the  deceased  partner.  Corn- 
wall V.  Cornwall,  69  Ky.  369.  But  the  latter 
cases  In  this  and  other  jurisdictions  reject 
this  doctrine,  and  adhere  to  the  rule  above 
stated.  Davidson,  etc.,  v.  Richmond,  etc.,  69 
S.  W.  794,  24  Ky.  Law  Rep.  699;    Carter  v. 


Flexner,  92  Ky.  400,  17  &  W.  851,  18  Ky. 
Law  Rep.  008;  Duncan  ▼.  Duncan,  93  Ky.  37, 
18  S.  W.  1022,  13  Ky.  Law  Rep.  917,  40  Am. 
St.  Rep.  159;  Bill  v.  Cornwall  &  Bro.'s  As- 
signee, 95  Ky.  524,  26  S.  W.  540,  16  Ky.  Law 
Rep.  97;  Woodward-Holmes  Co.  v.  Nudd,  58 
Minn.  236,  59  N.  W.  1010,  27  L.  R.  A.  340,  49 
Am.  St  Rep.  503 ;  Campbell  v.  Campbell,  30 
N.  J.  Eq.  415;  Uhler  v.  Semple,  20  N.  J.  Eq. 
288 ;  Buchan  v.  Sumner,  2  Barb.  Cb.  (N.  T.) 
165,  47  Am.  Dec.  305;  Shearer  y.  Shearer,  98 
Mass.  107;  Galbraith  t.  Tracy,  153  III.  54, 
38  N.  E.  937,  28  L.  B.  A.  129,  46  Am.  St  Rep. 
867 ;  Bates  on  Partnership,  297 ;  Tiedeman's 
Real  Estate,  |  246. 

The  question  presented  in  this  case,  bow- 
ever,  is:  Does  the  answer  and  cross-peti- 
tion of  appellant  state  such  facts  as  would 
justify  the  conclusion  on  the  part  of  the 
court  that  the  lands  In  controversy  were 
partnership  property,  that  they  were  pur- 
chased with  partnership  funds,  or  that  W. 
L.  Bennett  held  them  In  trust  for  the  benefit 
of  the  partnership?  It  is  contended  by  ap- 
pellant that  he  and  bis  brother  W.  L.  Ben- 
nett Tvere  partners  in  the  property,  and 
that  it  was  paid  for  with  partnership  funds ; 
but  when,  how,  and  to  whom,  or  on  what 
land  they  w^e  so  paid  is  not  alleged  in  the 
answer  and  cross-petition.  Certain  checks 
and  drafts  are  referred  to  in  the  answer  and 
cross-petition  upon  which  it  Is  claimed  W. 
L.  Bennett  drew  moneys  from  the  partner- 
ship, though  It  is  not  alleged  that  the  mon- 
ey obtained  on  them  was  used  to  pay  for 
any  of  the  lands  in  controversy.  The  checks 
and  drafts  were  not  filed  as  exhibits  with 
the  answer  of  appellant,  and  it  Is  not  alleged 
for  what  purpose  they  were  drawn  or  used. 
It  does  not  appear  from  the  pleading  in  ques- 
tion that  the  checks  or  drafts  referred  to 
were  not  used  for  the  benefit  of  the  partner- 
ship, nor  is  it  alleged  that  the  sums  receiv- 
ed by  W.  L.  Bennett  upon  the  checks  and 
drafts  were  not  repaid  or  otherwise  account- 
ed for  by  htm,  or  that  he  was  not  entitled 
to  withdraw  from  the  partnership  funds  the 
sums  they  represented,  either  as  an  ad- 
vancement or  to  reimburse  himself  for  the 
moneys  of  bis  own  expended  for  the  firm. 
It  is  probable  from  the  averments  of  appel- 
lant's answer  and  cross-petition  that  there 
are  matters  to  be  settled  between  himself 
and  the  estate  of  his  late  brother  and  part- 
ner, but  not  easy  to  teU  therefrom  what 
matters  of  difference  or  indebtedness  there 
are  to  settle.  The  averments  of  his  plead- 
ing are  Insufllclent  to  show  any  contract  or 
arrangement  between  himself  and  W.  Ij. 
Bennett,  to  the  effect  that  the  latter  took  or 
was  to  hold  the  title  to  the  lands  in  con- 
troversy in  trust  or  otherwise  for  the  part- 
nership, nor  are  the  facts  alleged  such  as 
to  impress  any  of  the  property  with  such 
a  trust  On  the  other  hand,  they  more  near- 
ly establish  such  a  trust  as  is  condemned 
by  section  2353,  Ky.  St  (Russell's  St  I  2050). 
which  declares  that:    "When  a  deed  shall 
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be  made  to  one  person,  and  the  considera- 
tion shall  be  paid  by  another,  no  use  or 
trust  shall  result  in  favor  of  the  lattw, 
but  this  shall  not  extend  to  any  case  in 
which  a  grantee,  shall  have  taken  a  deed  In 
bis  own  name  without  the  consent  of  the 
person  paying  the  consideration,  or  where 
the  grantee  In  violation  of  some  trust,  shall 
have  purchased  the  lands  deeded  with  the 
effects  of  another  person."  (Construing  ap- 
pellant's answer  and  cross-petition  in  a  light 
most  favorable  to  him,  it  must  be  assumed 
that  if  the  land  conveyed  W.  L.  Bennett  by 
Mrs.  Lankston  and  the  town  lots  conveyed 
him  by  Rochester,  commissioner,  were,  as 
alleged,  in  part  paid  for  with  his  (appel- 
lant's) money,  appropriated  from  the  part- 
nership funds.  It  was  done  and  the  title 
thus  vested  in  W.  L.  Bennett  with  appel- 
lant's knowledge  and  consent,  for  It  is  not 
alleged  in  the  answer  and  cross-petition 
that  the  transaction  was  not  known  to  him 
at  the  time  it  occurred,  or  that  it  was  with- 
out bis  consent.  This  being  the  case,  and 
no  fraud  or  mistake  being  alleged  In  the 
execution  of  the  deed  from  Mrs.  Lankston 
or  the  commissioner,  the  alleged  trust  as- 
serted by  appellant  would  seem  to  be  of  the 
character  condemned  by  section  2353, 
Ky.  St 

The  conveyances  to  W.  L.  Bennett  of  the 
250-acre  tract  manifest  no  enfordble  trust. 
The  deed  by  which  appellant  conveyed  him 
his  undivided  half  of  the  2B0-acre  tract  car- 
ries upon  its  face  apparent  evidence  of  its 
genuineness  and  an  absolute  passing  of  the 
tide.  It  says  in  unmistakable  language: 
"That  said  party  of  the  first  part  (appellant) 
for  and  In  consideration  of  the  sum  of 
$2,500,  cash  in  hand  paid,  receipt  of  which 
is  hereby  acknowledged,  do  hereby  sell  and 
convey  to  the  party  of  the  second  part,  his 
121S.W.-32 


heirs  and  assigns,  the  following  described 
property,  to  wit:  Bis  undivided  half  of  all 
that  survey  of  land  conveyed  to  them  Joint- 
ly by  J.  Li.  Bugg  and  wife  January  11th, 
1892,  on  the  waters  of  Langston  creek,  in 
Crittenden  county."  It  is  not  alleged  in  the 
api>ellant's  answer  and  cross-petition  that 
he  was  overreached  in  any  way  by  his 
brother  In  making  this  conveyance,  or  charg- 
ed that  there  was  any  fraud  or  mistake  In 
the  execution  of  the  deed.  In  the  absence 
of  such  a  charge,  he  is  estopped  to  deny 
the  bona  fides  of  the  transaction,  or  to  im- 
peach the  deed  by  parol  evidence  that  it 
was  coupled  with  a  secret  trust  contradic- 
tory of  its  terms  and  meaning. 

The  statement  of  appellant's  counsel  that 
the  demurrer  to  the  answer  and  cross-pe- 
tition admits  the  truth  of  all  its  averments 
states  the  rule  too  broadly,  and  entirely 
omits  an  important  qualification;  for,  as 
said  In  Newman's  Pleading  and  Practice,  { 
540:  "A  demurrer  Is  a  pleading  which  Im- 
ports that  the  party  filing  it  objects  to  plead- 
ing further  or  introducing  any  testimony 
until  he  obtains  the  Judgment  of  the  court 
whether  the  statement  of  facts  made  by  his 
adversary  In  his  pleading  is  such  as  to  re- 
quire him  to  answer  or  proceed  further.  It 
admits  for  the  purpose  of  the  trial  of  that 
question  all  the  facts  alleged  which  are 
relevant  and  well  pleaded,  but  does  not  ad- 
mit conclusions  -of  law."  It  cannot  be  claim- 
ed, therefore,  that  the  admissions  arising 
upon  the  demurrer  made  good  the  vague  and 
InsufiScient  averment  or  conclusions  of  appel- 
lant's pleading,  or  supplied  Its  omission  of 
essential  facts. 

On  the  whole,  we  find  no  cause  for  dis- 
agreeing with  the  conclusions  reached  by 
the  circuit  court,  and  the  Judgment  la  there- 
fore affirmed. 
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rARJO>RS'  BANK  OF  WICBXIBTB  t. 
WICKLIFFB. 

(Court  ot  Appeals  of  Kentucky.     Sept.  SO, 
1909.) 

1.  Pbincipai,  awd  Subett  (S  159*)— Rkleasi 
or  Subett— BuBDKN  of  Pboof. 

In  an.  action  against  a  sorety  on  notes, 
where  the  defense  was  that  the  surety  had  been 
released  by  the  bank  extending  the  notes  in  con- 
sideration of  payment  of  interest  in  advance, 
without  l>is  knowledge  or  consent,  the  burden  of 
proof  thereof  was  upon  the  surety. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  f  433 ;   Dec.  Dig.  I  159.*] 

2.  Bills  and  Notes  (|  137*)— Extension. 

If  interest  was  paid  to  a  bank  on  a  note  in 
advance  at  8  per  cent,  it  will  be  presumed  that 
the  note  was  to  be  extended  to  the  end  of  the 
period  for  which  it  was  paid. 

(Dd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  J  336;  Dec.  Dig.  f  137.*] 

3.  WiTNKBSES  (J  142*)— CojiPEiKNOT— Trans- 
actions WITH  Decedent. 

A  cashier  of,  and  stockholder  In.  a  bank 
was  incompetent  to  testify  for  the  bank  as  to  a 
transaction  with  a  person  since  deceased,  even 
though  the  bank  had  become  insolvent,  as  be  was 
under  the  statute  personally  liable  for  the  debts 
of  the  bank  to  double  the  amount  of  his  stock. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  580;   Dec.  Dig.  {  142.*] 

4.  Appbai.  and  Bbbob  (i  1061*)  —  RXTIKW — 
Habmlvss  Ebbob. 

Where  an  action  has  been  tried  twice,  and 
the  parties  have  produced  all  their  evidence,  and 
defendant's  evidence  makes  out  a  prima  facie 
case  for  him,  and  plaintiff  has  introduced  no 
competent  evidence  to  overthrow  it,  a  judgment 
for  defendant  will  not  be  reversed  because  of 
the  admission  of  incompetent  evidence  not  af- 
fecting the  parties'  rights. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4161-4170;  Dec.  Dig.  i 
1051.*] 

Appeal  from  Circuit  Court,  Ballard  County. 

"To  be  officially  reported." 

Action  by  the  Farmers'  Bank  of  Wlck- 
liSe  against  Charles  Wlckllfle.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

See,  also,  116  8.  W.  249. 

Nichols  &  NlcholB,  for  appelant  X  B. 
WicUlffe,  for  appellee. 

• 

HOBSON,  J.  The  Farmos'  Bank  of 
Wlckliffe  brought  this  suit  against  Chas. 
Wlckliffe  to  recover  against  him  on  four 
notes  executed  by  O.  P.  Beck  and  him  to 
the  bank,  he  i>elng  Beck's  surety.  The 
notes  were  as  follows:  July  17,  1906,  ^,000, 
due  in  12  months ;  October  6,  1905,  $3,360.60, 
due  In  12  months;  February  23,  1906,  $4,000, 
due  in  6  months;  May  31,  1906,  $2,300,  due 
in  8  months.  Wlckliffe  defended  on  several 
grounds.  A  trial  was  had  of  the  case,  which 
resulted  in  a  Judgment  In  his  favor.  iS-om 
that  Judgment  an  appeal  was  taken  to  this 
court,  and  the  Judgment  was  reversed.  See 
Farmers'  Bank  v.  Wlckliffe  (Ky.)  116  S.  W. 
249.  On  the  return  of  the  case  to  the  circuit 
court  It  was  tried  again;   the  trial  resulted 


in  a  verdict  and  Judgment  for  the  def aidant, 
and  the  plaintiff  again  appeals. 

The  only  question  left  open  in  the  former 
opinion  is  the  defense  that  Wlckliffe,  tlie 
surety,  had  been  released  by  the  fact  that 
the  bank  by  its  cashlor  on  March  9,  1907, 
in  consideration  of  the  payment  of  the  inter- 
est on  the  notes  for  a  year  in  advance,  bad 
extended  the  time  for  the  payment  of  the 
notes  for  one  year  without  his  knowledge  or 
consent.  On  the  former  appeal  it  was  held 
by  this  court  that  certain  evidence  intro- 
duced by  Wlckliffe  to  prove  the  novation 
was  incompetent,  including  a  statement  tes- 
tified to  by  J.  B.  Wlckliffe  as  to  what  the 
cashier  said  to  him  several  weeks  after  the 
transaction  occurred.  On  the  second  trial 
of  the  case  the  court  again  admitted  this 
evidence,  apparently  overlooking  the  fact 
that  it  had  been  excluded  by  this  court. 
The  evidence  should  not  have  been  receiv- 
ed. Still  the  question  remains  whether,  If 
we  exclude  this  evidence,  there  was  suffi- 
cient evidence  tending  to  make  out  the  de- 
fense to  take  the  case  to  the  Jury.  The  bur- 
den was  on  Wlckliffe  to  show  the  novation, 
and  the  Jury  should  have  been  instructed 
peremptorily  to  find  for  the  plaintiff,  un- 
less there  was  sufllcient  competent  evidence 
introduced  by  him  to  take  the  case  to  the 
Jury. 

The  proof  by  him  is  in  substance  this:  J. 
B.  Wlckliffe  testified  that  he  returned  home 
a  few  weeks  after  the  transaction,  and  was 
a  director  in  the  bank;  that  he  found  in  the 
bank  the  following  debit: 

Debit  S/9A907 

$4,000       due  Aug.  23-06 

2,300         "     Aug.  81-06 $820 

3.000         "     July  17-06 184 

3,369.60    -    Oct.    6-06 240 

269.55 


$12,669.60 


Pay  roll 


$1,013.55 
200. 


He  also  found  on  the  same  day  that  the 
interest  account  was  credited  by  $1,013.55. 
The  interest  account,  which  represented  the 
earnings  of  the  bank,  was  footed  up  at  the 
close  of  the  day's  business  of  Mardi  9th, 
and  this  stmi  was  included  in  the  footing; 
that  on  March  20th  the  directors  met  ajid 
declared  a  dividend  out  of  the  earnings  of 
the  bank,  by  which  they  distributed  to  the 
different  stockholders  this  Interest  as  part 
of  the  dividend.  It  will  be  observed  that  the 
dates  In  the  debit  Item  are  the  dates  when 
each  of  the  notes  fell  due,  that  the  amounts 
in  the  left  column  are  the  amounts  of  the 
notes,  and  that  the  figures  in  the  rig^t  col- 
umn represent  the  interest  on  these  sums 
for  one  year  at  8  per  cent,  and  the  exact 
sum  which  these  amounts  make  up  was  car- 
ried on  that  day  to  the  earning  account  of 
the  bank,  and  later  was  distributed  by  the 
bank  to  Its  stockholders  in  the  distribution 
made  of  Its  earnings  when  they  declared  a 
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dividend.  When  the  Interest  was  paid  in 
advance,  it  mnst  be  presumed  that  time  was 
to  be  given  for  the  period  for  which  the  In- 
terest was  paid.  The  notes  had  not  been 
overdue  for  a  year,  and  there  was  no  reason 
for  Beck's  paying  the  year's  Interest  at  that 
time,  unless  he  was  to  get  time  for  it.  That 
the  money  was  paid  as  Interest  is  shown 
not  only  by  the  debit  acconnt,  bat  by  the 
fact  that  it  was  credited  on  the  bank's  in- 
terest account,  and  paid  out  on  March  20th 
in  dividends.  The  bank  pleaded  that  Beck 
proposed  to  renew  the  notes  for  a  year  and 
to  pay  the  interest  for  the  time,  but  that  he 
died  after  depositing  the  money,  and  before 
he  had  renewed  the  notes  or  the  arrange- 
ment had  been  completed.  While  Burton's 
subsequent  declarations  as  to  what  he  had 
done  are  not  competent  against  the  bank, 
the  bank's  own  actions  are  admissible  against 
It  Just  as  the  subsequent  conduct  of  a  nat- 
ural person  would  be.  The  bank's  act  of 
carrying  this  sum  to  the  Interest  account, 
and  in  paying  out  this  money  in  dividends  to 
tbe  stockholders,  was  equivalent  to  an  ac- 
ceptance by  it  of  the  money  as  paid  on  inter- 
est; and.  If  Interest  was  paid  In  advance  at 
8  per  cent.,  It  will  be  presumed  that  time 
was  to  be  given  to  the  end  of  the  period 
for  which  It  was  paid.  Lebus  v.  Bobbins,  8 
Ky.  Law  Rep.  066. 

The  bank  introduced  on  the  trial  its 
cashier,  Burton.  He  was  a  stockholder  In 
the  bank,  and,  being  a  stockholder  was  tes- 
tifying for  himself.  Beck,  the  person  wltb 
whom  he  had  the  transaction,  was  dead, 
and  be  could  not  testify  for  himself  as  to  a 
transaction  with  one  who  was  dead.  See 
Storey  v.  First  National  Bank,  72  S.  W.  318, 
24  Ky.  Law  Rep.  1799.  It  is  true  the  bank 
had  become  insolvent,  but  as  a  stockholder 
he  was  by  statute  responsible  personally  for 
the  debts  of  the  bank  to  double  the  amount 
of  bis  stock,  and  his  liability  might  be  ma- 
terially afTecte^  If  $12,000,  and  its  Interest 
could  be  collected  of  WIckllffe.  He  was 
therefore  incompetent  to  testify  as  to  what 
took  place  between  him  and  Beck.  The 
statements  of  J.  B.  WlcklUfe  as  to  what  Bar- 
ton Bald  to  him  were  also  Incompetent  But 
as  Burton  Is  Incompetent  to  testify  as  to 
the  transaction  between  him  and  Beck,,  we 
conclude  that  the  action  should  not  be  re- 
versed for  the  error  In  admitting  the  testi- 
mony of  J.  B.  WlcUltCe.  The  case  has  been 
tried  twice;  the  parties  have  evidently  pro- 
duced all  the  evidence  they  have.  The  evi- 
dence produced  by  the  defendant  makes  out 
a  prima  fade  case  for  bim;  and,  as  the 
plalntUT  Introduced  no  competent  evidence  to 
overthrow  that  case,  no  practical  good  could 
come  to  either  of  the  parties  by  prolonging 
tbe  litigation  on  account  of  an  error  which 
did  not  affect  in  any  way  their  rights.  I^me 
complaint  Is  also  made  of  the  argument  of 
counsel,  but  we  deem  it  unnecessary  to  no- 


tice these  matters  for  the  same  reason.  The 
questions  which  are  presented  on  this  appeal 
were  not  presented  on  the  former  appeal. 
The  answer  is  at  least  good  after  verdict 
and  Judgment 
Judgment  affirmed. 


STATE  ex  rel.  MILLSAPS  et  al.  v.  BOARD 

OF    EDUCATION    OF    BLOUNT 

COUNTX. 

(Sapreme  Court  of  Tennessee.     Oct.  2,  1909.) 

1.  MaNDAHUS    (I   72*)— GBOONDS— DlSCBETION 

or   BoABOs. 

Courts  will  not  by  mandamns  disturb  de- 
cisions and  actions  of  boards  and  officers  hav- 
ing discretionary  powers,  except  where  they 
act  in  an  arbitrary  and  oppressive  manner,  or 
act  beycmd  their  jurisdiction,  or  where  they  re- 
fuse to  asaume  a  jarisdictioa  which  the  law 
devolves  upon  them. 

[Ed.  Note.— For  other  cases,  see  Mandamns, 
Cent  Dig.  g  134;    Dec.  Dig.  g  72.*] 

2.  Mandamus  ({  79*)— Gboxjitos— Discbetion 
of  boabds. 

Where  a  county  board  of  edncatlon,  un- 
der Acts  1907,  p.  848,  c.  236,  J '10,  subd.  4, 
making  it  its  duty  to  locate  schools  where 
deemed  most  convenient,  locates  a  school  at 
a  certain  place  so  as  to  consolidate  two  schools, 
and  ultimately  three,  into  one,  it  acts  within 
its  discretion,  and  its  decision  will  not  be  dis- 
turbed  by  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  iS  170-176;   Dec.  Dig.  |  79.*] 

Certiorari  to  Court  of  Civil  Appeals. 

Mandamus  by  the  State,  on  relation  of 
Clinton  Mlllsaps  and  others,  against  tbe 
Board  of  Education  of  Blount  County.  A 
Judgment  of  the  circuit  court,  Blount  county, 
for  defendant  was  affirmed  by  tbe  Court  of 
Civil  Appeals,  and  plaintiffs  bfiug  certiorarL 
Affirmed. 

Harrison  &  Stlckley,  for  relators.  Gamble 
&  Crawford,  for  defendant 

PER  CURIAM.  A  petition  was  filed  in  the 
circuit  court  of  Blount  county  against  the 
defendant  to  compel  it  to  locate  a  scboolhouse 
In  a  particular  part  of  the  Seventeenth  civil 
district  of  the  county.  The  relief  asked  was 
refused  by  the  circuit  court,  and  on  appeal  to 
the  Court  of  Civil  Appeals  this  Judgment  was 
affirmed. 

We  think  both  courts  decided  correctly. 
The  defendant  board  acted  under  chapter  236, 
p.  845,  of  the  Acts  of  1907.  That  act  pro- 
vides, among  other  things,  that  It  shall  be  tbe 
duty  of  tbe  county  board  of  education  "to 
locate  schools  where  deemed  most  convenient, 
having  due  regard  for  lessening  the  number 
In  order  to  Improve  the  efficiency  of  the  coun- 
ty system  of  education."  Section  10,  subd.  4. 
The  county  board  located  the  school  at  a  dif- 
ferent place  for  the  purpose  of  consolidating 
two  of  tbe  schools,  and  ultimately  three.  Into 
one.  This  was  a  matter  within  its  discretion. 
The  court  cannot  control  such  discretion  by 
mandamus    proceedings.     Insurance   Co.    v. 
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Craig,  106  Tenn.  621,  639-643,  62  S.  W.  155; 
Whltesldes  v.  Stuart,  91  Tenn.  710,  20  S.  W. 
245 ;  White's  Creek  Turnpike  Co.  v.  John  W. 
Marshall,  2  Baxt.  104,  121,  123;  Morley  t. 
Power,  5  Lea,  691. 

We  know  of  no  exception  to  the  rule  that 
the  court  will  not,  by  mandamus,  disturb  the 
decisions  and  actions  of  the  boards  and  offi- 
cers having  discretionary  imwers,  except 
where  they  act  In  an  arbitrary  and  oppressive 
manner  (Williams  v.  Dental  Examiners,  IKi 
Tenn.  619,  27  S.  W.  1019),  or  act  beyond  their 
Jurisdiction  (Insurance  Co.  v.  Craig,  supra), 
or  where  they  refuse  to  assume  a  Jurisdiction 
which  the  law  devolves  upon  them  (State  ex 
rel.  v.  Taylor,  119  Tenn.  229, 104  S.  W.  24:^. 

Affirm  the  Judgment 


LANDRETH  v.  POWELL  et  al. 

(Supreme  Court  of  Tennessee.    Sept  25,  1909.) 

Attobnet  and  Cuknt  (I  189*)— Compensa- 
tion—LiXN. 

Where 'complainant  in  a  snit  to  cancel  a 
contract  giving  defendant  an  option  to  purchase 
real  estate  abandoned  the  right  of  action,  and 
on  agreement  of  defendant  to  {jay  the  contract 
price  and  the  costs  of  the  suit  conveyed  the 
premises  to  defendant,  the  litigation  was  not 
compromised,  but  complainant  abandoned  the 
purpose  of  the  snit  and  determined  to  perform 
the  contract  and  her  attorney  did  not  acquire 
A  lien  on  the  real  estate  for  his  fee. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  {  407;   pec.  Dig.  i  189.«] 

Certiorari  to  the  Court  of  Civil  Appeals. 

Petition  by  the  attorneys  of  Mrs.  Lydia  B. 
Landreth,  instituting  a  suit  against  F.  Pow- 
ell and  another,  for  a  lien  on  real  estate  for 
their  fee.  There  was  a  decree  of  the  Court 
of  Civil  Appeals,  afDrmIng  a  decree  of  the 
chancery  court,  Washington  county,  granting 
relief,  and  defendants  bring  certiorari.  Re- 
versed. 

Johnson  &  Miller  and  S.  E.  N.  Moore,  for 
complainant    J.  B.  Cox,  for  defendants. 

PER  CURIAM.  The  controversy  In  this 
case  arises  over  a  petition  filed  by  the  at- 
torneys of  the  complainant  to  have  charged 
upon  certain  property  of  the  defendant  a  fee 


of  $100,  which  the  complainant  promised 
them  for  the  conduct  of  the  present  litiga- 
tion. The  chancellor  granted  the  petition, 
and  on  appeal  to  the  Court  of  Civil  Appeals 
that  court  affirmed  the  chancellor.  There- 
upon a  writ  of  certiorari  was  sued  out  and 
the  case  was  brought  to  this  court 

We  think  tioth  of  the  courts  referred  to 
were  in  error. 

The  facts  are  these: 

Mrs.  Landreth  filed  her  bill  In  the  chancery 
court  of  Washington  coanty,  charging  that 
the  defendant  Powell  had,  by  taking  advan- 
tage of  her  mental  infirmity,  arising  from 
great  age  and  Illness  at  the  time,  procured 
from  her  an  option  upon  a  certain  piece  of 
real  estate  described,  for  the  consideration  of 
$1  paid  at  the  time,  and  a  promise  of  $1,549 
in  case  the  option  should  be  finally  con- 
summated. She  sought  to  have  the  option 
canceled  because  It  was  procured  in  the 
manner  Just  stated.  She  alleged  In  her  bill 
that  Powell  had  transferred  the  option  to 
the  Unaka  Corporation,  and  that  this  latter 
was  Insisting  upon  carrying  It  out  and  was 
demanding  a  conveyance  of  the  property. 
Pending  the  proceeding,  Mrs.  Landreth  con- 
cluded to  abandon  her  rlgrht  of  action,  and, 
upon  agreement  of  the  defendant  to  pay  her 
$1,549,  the  contract  price,  and  the  costs  of 
the  cause,  she  conveyed  the  property  to  the 
defendant  corporation  and  quit  the  litiga- 
tion. 

It  was  the  opinion  of  the  chancellor,  and 
of  the  Court  of  Civil  Appeals,  that  the  fore- 
going amounted  to  a  compromise  of  the  liti- 
gation, and  that  the  attorneys  for  Mrs.  Land- 
reth were  entitled  to  a  lien  for  the  $100,  their 
fee,  on  the  land  conveyed.  We  think  this 
was  an  erroneous  view.  Mrs.  Landreth  ob- 
tained nothing  whatever  by  the  litigation. 
She  abandoned  the  purpose  of  the  suit  and 
determined  to  perform  the  contract  from 
which  she  bad  asked  relief. 

We  are  of  the  opinion  that  the  decree  of 
the  Court  of  Civil  Appeals,  and  of  the  chan- 
cery court  should  be  reversed,  and  that  the 
attorneys.  In  whose  names  the  petition  was 
filed,  should  be  taxed  with  the  costs  of  the 
petition  and  of  the  litigation  arising  there- 
from. 
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HARVEY  ▼.  STATE. 

(Coart  vt  Crimiiuil  Appeals  of  Texas.    Jane  18, 
1909.    Beheaiing  Denied  Oct  6, 1909.) 

1.  CmaiTAi.  Law  ({  187*>— Foskkb  Jsopabdt 
— Pesdescy  or  Ai'feai.        ' 

A  cause  which  is  pending  upon  appeal  la 
not  inch  a  jndgment  as  will  support  a  plea  of 
former  jeopardy. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Uw.  Cent.  Die.  i  381 :   Dec  Dig.  i  187.*] 

2.  CBnciKAi.  Law  (|  873*)— Evidenck— Oth- 

EB   CBUCCS. 

In  a  prosecution  for  indecent  exposure, 
irbeie  there  was  evidence  of  other  simular  acts 
by  acmaed,  the  court  properly  instructed  that 
the  eridence  of  sncfa  other  acts  sboald  not  be 
considered  as  substantive  evidence  as  to  gnilt; 
bot  only  as  bearing  on  accused's  Intent. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  t  1876;    Dec.  Dig.  i  673.*] 

3.  CinaNAi.  Law   ({   763*)— Ii»8T*ucTiONa— 
Weight  o*  Etiderce. 

In  a  prosecution  for  indecent  exposure, 
where  evidence  was  admitted  of  complaints 
of  other  similar  acts  by  accused,  a  charge  that 
the  evidence  of  snch  other  acts  'should  not  be 
considered  aa  substantive  testimony  of  guilt 
bat  only  as  bearing  on  accused's  intent  was  not 
on  the  weight  of  the  evidence,  on  the  ground 
that  die  word  "substantive,"  as  used,  was  cal- 
culated to  mislead  the  Jur;^  to  believe  that  the 
court  believed  that  the  evidence  was  sufficient 
to  antborixe  a  conviction  without  such  evidence. 
I  [Ed.    Note.— For    other   cases,   see    Criminal 

!         Law.    Cent    Dig.    K    1731-1748,    1752,    1768, 
1T70;    Dec  Dig.  |  763.*] 

Appeal  from  Elbox  County  Court;  J.  H. 
Milam,  Judge. 

F.  B.  Harvey  was  convicted  of  Indecent 
exposure,  and  be  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 


RAMSEIT,  J.  Appellant  was  convicted  in 
the  county  court  of  Knox  county  on  a  charge 
of  exposure  of  his  person  In  a  manner  cal- 
culated to  disturb  the  Inhabitants  in  a  pri- 
vate residence. 

When  the  case  was  called,  appellant  inter- 
posed the  plea  of  former  jeopardy,  alleging 
in  substance  that  he  had  been  convicted 
for  a  transaction  Involving  the  same  ofCense 
as  that  for  which  he  was  then  called  to  an- 
swer. The  plea  is  well  prepared,  and  on  the 
trial  appellant  offered  evidence  to  sustain 
same,  which  was  by  the  court  rejected.  This 
eridence  would  have  been  admissible,  ex- 
cept for  the  fact  that  the  court  certified 
that  cause  No.  620,  Harvey  ▼.  State  of  Tex- 
as, 121  S.  W.  605,  upon  which  the  plea  of 
former  ctMrvleUon  rested,  bad  been  appealed 
ftom,  and  was  pending  on  appeal  In  this 
court  Under  all  the  authorities  this  was 
not  a  final  judgment,  or  such  a  judgment  as 
would  furnish  a  basis  for  a  plea  of  former 
coBTlction. 

Upon  the  trial  appellant  undertook  to  show 
that  the  exposure  of  his  person.  If  there  was 
radi  exposure,  was  nnlnteaitlonal  and  acci- 


dental. In  this  state  of  the  testimony,  proof 
was  admitted  of  other  similar  acts  which 
had  been  complained  of  by  Thompson,  near 
whose  house  snch  Indecent  exposures  occur- 
red. On  the  trial  the  court  charged  the  jury, 
among  other  things,  as  follows:  "The  evi- 
dence Introduced  in  this  case  of  acts  of  the 
exposure  of  the  person  of  the  defendant, 
other  than  the  act  charged  In  the  informa- 
tion, you  cannot  consider  aa  substantive  evi- 
dence as  to  the  guilt  of  the  defendant;  but 
It  can  only  be  considered  as  bearing  on  the 
intent  of  Uie  defendant,  and  you  cannot  con- 
sider It  for  any  other  purpose."  This  charge 
of  the  court  is  complained  of  and  criticised, 
in  that,  as  alleged,  it  Is  a  charge  on  the 
weight  of  the  evidence,  and  called  the  at- 
tention of  the  jury  to  the  fact  that  the  de- 
fendant had  committed  other  exposures  of 
the  person,  and  because  the  word  "substan- 
tive," as  used  In  said  charge  In  defining  the 
limitation  placed  on  said  testimony,  was  cal- 
culated to  mislead  the  jury;  said  word  mean- 
ing "solid,  depending  on  itself,"  thereby  con- 
veying to  the  jury  the  idea  that  the  court 
believed  there  was  sufficient  evidence  in  the 
cause  to  authorize  a  conviction  without  the 
aid  of  snch  evidence.  We  think  the  facts 
required  such  a  charge  as  that  given  by  the 
court,  and  that  It  Is  not  subject  to  any  seri- 
ous objections.  It  expressly  stated  the  pur- 
pose for  which  this  evidence  was  admitted, 
and  for  which  It  was  intended,  and  tells  the 
jury  they  cannot  consider  it  for  any  other 
purpose.  The  objection  is  not  substantial, 
we  think. 

The  only  other  matter  worthy  of  consid- 
eration la  the  contention  that  the  verdict  Is 
not  supported  by  the  evidence.  We  think 
there  was  ample  evidence  on  which  to  rest 
the  verdict  of  the  jury. 

Finding  no  error  in  the  record,  it  is  or- 
dered that  the  judgment  of  the  court  below 
be,  and  the  same  is  hereby,  In  all  things 
affirmed. 


Ex  parte  COLLINS. 

(Court  of  Criminal  Appeals  of  Texas.    June  19, 

1909.     Rehearine  Denied  Oct 

6,   1909.) 

1.  Physicians  ano  Suboeors  (i  6*)— Reou- 
lATioN— License  to  PBAcncB--STATUTEs. 
Acts  30th  Leg.  1907,  p.  224,  c.  123,  pro- 
vides for  the  licensing  of  physicians  and  sur- 
geons, and  declares  (section  13)  that  any  pei^ 
son  shall  be  regarded  as  practicing  medicine  who 
shall  publicly  profess  to  be  a  physician  or  sur- 
geon, and  shall  treat  or  otFer  to  treat  any  di- 
sease or  disorder,  mental  or  physiod,  or  any 
physical  deformity  or  injury,  by  any  system 
or  method,  or  to  effect  cures  thereof,  and  charge 
therefor,  directly  or  indirectly,  money  or  other 
compensation.  Held,  that  one  practicing  oste- 
opathy was  not  entitled  to  practice  bis  profes- 
sion without  a  license. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  C^nt  Dig.  H  6-11;  Dec  Dig. 
J  6.*] 
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2.  Phtsiciaws  awd   Suboeoks  (I    2*)— Con- 
stitutional  AKD   STATUTOBT  IT»0VI8I0W»— 

"Medicine." 

Const,  art.  16,  I  31,  provides  that  the  Lef- 
islatare  may  pass  laws  prescribing  the  qualifi- 
cations of  practitioners  of  medicine  and  punish 
persons  for  malpractice,  but  that  no  preference 
shall  ever  be  given  by  law  to  any  school  of  medi- 
cine. Held,  that  the  word  "medicine,"  as  used 
in  the  Constitution,  embraced  the  art  of  heal- 
ing, by  whatever  scientific  or  supposedly  scientif- 
ic method ;  the  art  of  preventing,  curing,  or 
alleviating  diseases,  and  remedying  as  far  as 
possible  results  of  violence  and  accident,  some 
thing  or  method  supposed  to  possess  curative 
power,  and  hence  auUiorized  the  passage  of  Acts 
30th  Leg.  1907,  p.  224,  c.  123,  requiring  physi- 
cians and  surgeons,  including  osteopaths,  to  ob- 
tain a  license  before  engaging  In  the  public 
practice  of  their  profession. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  |  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4466,  4467.] 

Appeal  from  El  Paso  County  Court;  Al- 
bert S.  Eylar,  Judge. 

Application  for  writ  of  habeas  corpua  on 
petition  of  Ira  W.  Collins.  From  an  order 
remanding  relator  to  the  custody  of  the 
sheriff,  be  appeals.    Affirmed. 

Patterson,  Bncklw  &  Woodson,  for  appel- 
lant F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 

BROOKS,  J.  Relator,  being  a  physician 
practicing  osteopathy  In  the  dty  of  El  Paso, 
in  El  Paso  county,  failed  to  secure  his  li- 
cense to  BO  practice,  as  bad  been  authorized 
by  Acts  30th  Leg.  1907,  p.  224.  c.  123.  Upon 
falling  to  secure  the  license  as  provided  in 
said  act,  be  was  arrested  on  proper  complaint 
and  Information  filed  In  the  county  court 
of  EU  Paso  coimty,  and  sued  out  an  applica- 
tion for  writ  of  habeas  corpus  before  the 
county  judge,  and  upon  the  hearing  of  said 
application  relator  was  remanded  to  the 
custody  of  the  sheriff  of  El  Paso  county. 

The  information,  which  in  all  respects  is 
In  conformity  with  tiie  affidavit,  is  as  fol- 
lows: "W.  W.  Bridgers,  county  attorney  of 
the  county  of  El  Paso,  state  of  Texas,  pre- 
sents to  the  county  court  In  and  for  said 
county,  at  its  January  term,  A.  D.  1909,  that 
on  or  about  the  2d  day  of  September,  A. 
D.  190S,  and  before  the  filing  of  this  in- 
formation, in  said  county  of  M  Paso,  state 
of  Texas,  Ira  W.  Collins,  who  was  then  and 
tbM«  a  resident  of  said  county  of  El  Paso 
and  state  of  Texas,  did  then  and  there  prac- 
tice medicine  upon  human  beings  within  the 
limits  of  the  state  of  Texas  and  county  of 
El  Paso,  without  authority  of  law,  to  wit: 
Did  then  and  there,  in  the  manner  herein- 
before and  hereinafter  stated,  unlawfully 
treat  a  physical  disease  and  disorder,  to  wit: 
Did  then  and  there  unlawfully  treat  Julia 
Ballinger,  a  human  being,  for  hay  fever,  said 
hay  fever  being  a  physical  disease  and  dis- 
order, and  did  charge  the  said  Julia  Ballin- 
ger therefor,  directly,  money  the  value  and 


amount  of  which  Is  to  the  county  attorney 
unknown,  said  treatment  being  given  in  the 
capacity  of  a  physician  and  doctor,  under 
the  system  and  branch  of  medicine  called 
osteopathy,  by  means  of  a  system  of  doctor- 
ing and  physical  treatment  called  'oste- 
opathy,' which  treatment  consists,  and  did 
then  and  there  consist,  In  manipulating 
scientifically  the  limbs,  muscles,  ligaments, 
and  bones  of  the  human  body,  and  of  the 
said  Julia  Ballinger,  which  pressed  upon  the 
nerves  of  the  blood  supply,  so  that  nature 
might  have  free  action,  the  natural  blood 
supply  be  restored,  and  the  diseased  condi- 
tion thus  removed,  so  unlawfully  treating  in 
the  county  of  El  Paso,  state  of  Texas,  in 
which  the  said  Ira  W.  Collins  then  and  there 
resided,  all  of  which  said  treatment  was  giv- 
en in  violation  of  the  provisions  of  chapter 
123,  Acts  of  the  30th  Legislature  of  the  State 
of  Texas,  without  having  first  registered  in 
the  district  clerk's  office  of  E3  Paso  county, 
Texas,  the  county  In  which  he,  the  said  Ira 
W.  Collins,  then  and  there  resided,  his  au- 
thority from  the  board  of  Medical  Examin- 
ers for  the  state  of  Texas  for  so  practicing, 
together  with  bis  age,  post  office  address, 
place  of  birth,  school  of  practice  to  which 
he  then  and  there  professed  to  belong,  sub- 
scribed and  verified  by  oath,  as  prescribed 
and  required  by  the  provisions  of  chapter 
123,  of  the  General  Laws  of  the  State  of 
Texas,  Acts  of  the  30th  Legislature  of  Tex- 
as, page  224  et  seq.,  and  against  the  peace 
and  dignity  of  the  state." 

The  evidence  in  the  case,  as  adduced  upon 
the  trial  of  the  writ  of  habeas  corpus,  snt>- 
stantlated  every  allegation  in  the  informa- 
tion, and  upon  this  showing  relator  demands 
his  discharge,  on  the  ground  that  the  act  Is 
unconstitutional,  which  provides  that  an 
osteopath  should  pay  a  license,  because  the 
evidence  shows  that  relator  used  no  medi- 
cine or  drugs  to  relieve  the  patient,  and 
therefore  there  was  no  evidence  from  which 
the  court  could  conclude  the  relator  should 
be  held  in  custody  upon  a  charge  of  practic- 
ing medicine  without  a  license.  Section  13 
of  the  act  of  the  Thirtieth  Legislature  abore 
cited  reads  as  follows:  "Any  person  shall 
be  regarded  as  practicing  medicine  within 
the  meaning  of  this  act  (1)  who  shall  pub- 
licly profess  to  be  a  physician  or  surgeon 
and  shall  treat,  or  offer  to  treat  any  disease 
or  disorder,  mental  or  physical,  or  any  phys- 
ical deformity  or  injury,  by  any  system  or 
method,  or  to  effect  cures  thereof;  (2)  or 
who  shall  treat  or  offer  to  treat  any  dis- 
ease or  disorder,  mental  or  physical,  or 
any  physical  deformity  or  Injury  by  any 
system  or  method  or  to  effect  cures  there- 
of and  charge  therefor,  directly  or  indi- 
rectly, money  or  other  compensation."  We 
bold  that  the  court  was  correct  in  his  de- 
cision, and  that  the  statute  expressly  au- 
thorized the  court  In  remanding  relator,  and 


•For  other  cues  see  Muna  topic  and  (action  NUMBER  in  Deo.  *  Am.  Oigi.  1S07  to  data,  *  Reporter  Indeza 


Digitized  by 


Google 


rez.) 


GOFF  T.  STATE. 


503 


tbat  the  statute  In  all  reapecta  la  constitu- 
tional. 

Relator  fnither  Insists  that  section  81  of 
artlde  16  of  the  Constitution,  which  says 
that  the  Legislature  may  pass  laws  {iregcrlb- 
Ing  the  quallflcatlonB  of  practitioners  of 
medicine  In  this  state,  «uid  punish  persons 
for  malpractice,  but  no  preference  shall  ever 
be  given  by  law  to  any  school  of  medicine, 
Hmlts  the  power  of  the  Legislature  In  au- 
thorizing the  licensing  of  practitioners  to 
practitioners  of  medicine,  and  that,  in  view 
of  the  fact  that  relator  In  practicing  oste- 
opathy uses  no  medldne,  therefore  relator 
does  not  come  within  the  provisions  of  the 
act  As  we  understand  relator  in  his  brief 
and  argument,  he  concedes  that  the  statute 
is  broad  enough  to  cover  his  offense,  but 
that  tbe  constitutional  provision  Just  cited 
Hmlts  tbe  power  of  the  Legislature  to  the 
regulation  of  the  practice  of  medicine,  and 
that  osteopathy  Is  not  practicing  medicine. 
The  Constitution,  when  it  demands  the  regu- 
lation of  the  practice  of  medicine,  was  not 
attempting  to  say  that  the  Legislature  was 
limited  to  any  mode  or  method  of  healing 
in  order  to  regulate  it;  but  the  word  "medi- 
cine," used  In  the  Constitution,  means  the 
art  of  healing  by  whatever  scientiflc  or  sup- 
posedly scientific  method  may  be  used.  It 
means  the  art  of  preventing,  curing,  or  al- 
leviating diseases,  and  remedying,  as  far  as 
possible,  results  'of  violence  and  accident- 
It  further  means  something  which  is  sup- 
posed to  possess,  or  some  method  which  is 
supposed  to  possess,  curative  power;  but  If 
this  definition  of  medicine  is  not  correct 
as  stated  In  the  Constitution,  yet  there  is  no 
limitation  upon  the  power  of  the  Legislature 
in  said  provision  of  the  Constitution  which 
inhibits  the  Legislature  of  this  state  under 
Its  police  power  to  prevent  any  one  practic- 
ing any  species  or  character  of  remedy  to 
cure  any  real  or  supposed  ill  that  the  body 
has  or  Is  subject  to  for  pay.  Acts  with  some- 
what similar  provisions  to  the  act  of  tbe 
Thirtieth  Legislature  now  under  considera- 
tion were  held  constitutional  by  the  Supreme 
Court  of  this  state  in  tbe  case  of  Dowdell 
V.  McBride,  92  Tex.  239,  47  S.  W.  624;  also 
by  this  court  In  tbe  case  of  Logan  v.  State, 
6  Tex.  App.  306.  So  we  hold  that  osteopathy 
Is  one  of  the  methods  of  curing  the  ills  to 
which  hnman  flesh  is  heir,  and  is  one  of  the 
methods  of  coring  covered  by  the  act  of  the 
Thirtieth  Legislature.  In  other  words,  in 
order  for  one  In  this  state  to  practice  oste- 
opathy for  pay,  he  must  secure  a  license,  as 
provided  for  by  tbe  act  of  the  Thirtieth 
Legislature.  Tills  relator  did  not  do.  We 
accordingly  hold  that  he  must  be  remanded 
to  the  custody  of  the  sheriff  of  El  Paso  coun- 
ty, where  he  will  be  called  upon  to  answer 
tbe  complaint  and  information  relied  upon 
in  this  case. 

The  Judgment  is  accordingly  affirmed. 


OOFF  T.  STATE. 

(Court  of  Criminal  Api>eals  of  Texas.    Jane  10, 

1900.     Rebearine  Denied  Oct 

6,  1900.) 

INTOZICATINO    LlQTTOBS    (t    236*>— UNLAWFUL 

Sales— Cbiminal  Pbosscution— Sufficiew- 

OT  OF  Evidence. 

Id  a  trial  for  unlawfully  selling  intoxica- 
ting liquors,  evidence  held  to  sustain  a  convic- 
tion. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
I^uors,  Cent  Dig.  if  300-322;    Dec.  Dig.  1 

Appeal  from  Lamar  County  Court;  Leslie 
Hardlson,  Judge. 

John  Ctoff  was  convicted  of  unlawfully 
selling  intoxicating  liquors,  and  appeals.  Af- 
firmed. 

F.  J.  McCord,  Asst  Atty.  Oen.,  for  the 
State. 

RAMSE>T,  J.  Appellant  appeals  from  a 
conviction  had  in  the  county  court  of  Lamar 
county  on  January  8,  1909,  wherein  he  was 
charged  with  the  unlawful  sale  of  intoxi- 
cating liquors  in  said  county.  The  case  was 
tried  before  the  court  without  the  interven- 
tion of  a  Jury,  and  practically  the  only  ques- 
tion to  be  considered  is  the  sufficiency  of  the 
evidence. 

The  testimony  of  the  prosecuting  witness, 
Herman  Sick,  showed  that  appellant  came  to 
his  place  of  business,  and  asked  if  he  (wit- 
ness) wanted  some  good  whisky,  and  showed 
him  a  list  of  liquors  he  had,  and  said  that 
"Rye"  whisky  was  good,  and  if  he  wanted 
two  quarts  he  would  bring  it  to  him;  that 
about  two  days  after  this  appellant  came  to 
his  shop,  brought  a  package  containing  two 
quarts  of  whisky,  and  carried  it  behind  a 
curtain,  where  he  (witness)  changed  his 
clothes,  and  when  he  came  out  he  said:  "It 
will  cost  yon  $2.80."  Nothing  was  said 
about  ordering  any  whisky,  and  he  did  not 
know  where  appellant  got  the  whisky,  and 
knew  nothing  about  bis  ordering  whisky. 
Appellant  on  the  other  hand,  claimed.  In 
substance,  that  he  had  ordered  the  whisky 
for  witness  through  the  Paris  Liquor  Com- 
pany, at  Texarkana,  and  that  same  had  been 
sent  direct  from  Texarkana  on  such  order. 
There  was  considerable  evidence  offered  by 
appellant  tending  to  sustain  his  contention. 
It  was  shown  that  a  package  supposed  to 
contain  liquor  arrived  at  the  express  office 
at  Paris,  consigned  to  Sick,  and  that  this 
was  obtained  by  appellant,  but  that  Sick 
never  appeared  at  the  express  office,  and  de- 
nied having  given  any  order  on  the  express 
office  for  same.  The  case  Is  essentially  one 
of  fact,  and  after  hearing  all  the  tSiCta  the 
court  found  against  the  contention  of  the 
appellant  This  Judgment  of  the  court  Is 
entitled  to  respect  and  if  there  is  evidence 
In  the  record  which,  fairly  considered,  would 
suKiort  the  court's  Judgment,  we  should  sus- 
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tain  same.  We  think  there  1b  abundant  ev- 
idence to  sustain  the  Judgment  of  convic- 
tion. 

It  is  therefore  ordered  that  the  Judgment 
be  and  the  same  is  hereby  affirmed. 


MUMPHREYS  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  9, 

1909.     Reheannpr  Denied  Oct 

6,  1909.) 

1.  Cbiuinai.   Law    (§   596*)— Continuawcb— 

IlCPBACHINO   TsSnUONT. 

As  a  rule  continuances  will  not  be  granted 
to  secure  impeaching  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  I  1330;   Dec.  Dig.  {  596.*] 

2.  CBrMiNAL   Law    (§   596*)— Continuance— 
Absent  Witness— Impeaching  Testimony. 

Where  the  witness  whom  accused  proposed 
to  impeach  was  rather  cogently  impeached  by 
her  own  sworn  statement  made  before  the  jus- 
tice of  the  peace,  as  well  as  by  the  testimony  of 
other  witnesses,  and  also  by  a  written  state- 
ment signed  by  her  and  testified  to  by  three  wit- 
nesses, and  the  evidence  proposed  to  be  proved 
by  the  absent  witness  was  practically  to  the 
same  effect,  a  continuance  was  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  I  1330;   Dec.  Dig.  f  596.*] 

Appeal  from  District  Court,  Gregg  Coun- 
ty;   W.  C.  Buford,  Judge. 

Lee  Mumphreys  was  convicted  of  murder, 
and  appeals.    Affirmed. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  I,  This  conviction  was 
for  murder  in  the  second  degree;  the  pun- 
ishment being  assessed  at  five  years'  con- 
finement in  the  penitentiary.  The  evidence 
discloses  the  issues  of  murder,  manslaughter, 
and  self-defense,  all  of  which  were  submit- 
ted by  the  court  to  the  consideration  of  the 
Jury. 

Error  Is  assigned  on  the  action  of  the 
court  overruling  appellant's  first  application 
for  a  continuance.  He  sought  this  for  the 
testimony  of  his  wife.  The  only  question  In- 
volved in  refusing  the  continuance  is  wheth- 
er or  not  it  should  have  been  granted  to  se- 
cure his  wife's  testimony  for  the  purpose  of 
Impeaching  a  state's  witness.  As  a  rule  con- 
tinuances will  not  be  granted  to  secure  im- 
peaching testimony.  See  White's  Ann.  Code 
Cr.  Proc.  p.  398,  i  612,  for  collated  authori- 
ties. The  witness  whom  appellant  proposed 
to  contradict  was  rather  cogently  Impeached 
by  her  own  sworn  statements  made  before 
the  Justice  of  the  peace,  as  well  as  by  the 
testimony  of  other  witnesseff,  and  also  a 
written  statement,  signed  by  her  and  testi- 
fied to  by  Bramlette  and  the  two  Wrights. 
The  evidence  proposed  to  be  proved  by  the 
absent  witness  is  the  same  as  that  above 
mentioned.  As  presented  by  this  record,  we 
are  of  opinion  the  court  did  not  err  in  re- 
fusing to  grant  the  continuance  In  the  first 


Instance,  and,  further,  there  was  no  error 
in  refusing  a  new  trial. 

The  charge  in  regard  to  self-defense  is 
criticised  because  the  Jury  were  not  express- 
ly instructed  that  if  there  should  be  a  "rea- 
sonable doubt"  on  this  theory  they  should 
give  appellant  the  benefit  of  the  doubt  The 
court  gave  a  very  full  and  fair  charge  on 
self-defense.  The  only  criticism  urged  against 
It  Is  the  one  stated.  The  court  fully  charged 
reasonable  doubt  and  presumption  of  inno- 
cence, which  we  think,  under  the  circum- 
stances of  this  case.  Is  sufficient. 

Finding  no  error  in  the  record,  the  Judg- 
ment Is  affirmed. 


ROBBINS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jane  9, 

1909.     Rehearing  Denied  Oct.  6,  1909.) 

1.  Gaming  (8  72*)— Playing  Cabds— Pi.ac&— 
"Pbivate  Residence  Occupied  bt  a  Fam- 

ILT." 

The  place  at  which  defendant,  a  bachelor 
and  farmer,  played  cards,  a  house  occupied  by 
him  alone,  except  that  a  man,  who  was  a  stone 
mason,  was  stopping  with  him,  was  not  a  "pri- 
vate residence  occupied  by  a  family,"  within  the 
exception  to  the  gaming  law  (Laws  190T,  p.  107, 
c  49). 

[EkL  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  {  183 ;   Dec.  Dig.  S  72.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  557a] 

2.  Obikinai,  Law  (J8  1056,  1063*)— Appeal. 

Misdirecting  the  jury  in  respect  to  the  pun- 
ishment is  not  available,  unless  excepted  to  at 
the  time  or  challenged  in  the  motion  for  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  SS  2668,  2683;  Dec  Dig.  $f  1056, 
1003.*] 

8.  Cbiminal  Law  (S  1064*)— AppeaI/— Objec- 
tions Below— SioTioN  fob  New  TbiaI/— 
Sufficiency.  . 

The  ground  of  motion  for  new  trial,  "Be- 
cause the  verdict  is  not  supported  by  the, facta 
and  the  judgment  is  contrary  to  the  law,"  is  not 
sufficient  to  point  out  misdirection  in  the  charge 
in  respect  to  the  punishment,  so  as  to  make  it 
available  on  appeal,  in  the  absence  of  exception 
to  it  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  t  2683;    Dec  Dig.  §  1064.*] 

Appeal  from  San  Saba  County  Court; 
G.  W.  Walters,  Judge. 

J.  P.  Bobbins  was  convicted  of  gaming, 
and  appeals.   Affirmed. 

P.  M.  Paver,  for  appellant  P.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 


RAMSET,  J.  Appellant  wns  charged  by 
Indictment  In  the  county  court  of  San  Saba 
county  with  unlawfully  playing  a  game  of 
cards  in  a  place  other  than  a  private  resi- 
dence occupied  by  a  family.  He  was  xtpoa 
his  trial  convicted  of  this  offense,  and  his 
punishment  assessed  at  a  fine  of  $10. 

1.  All  the  parties  admitted  that  appellant 
engaged  in  a  game  of  cards  and  at  a  house 
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occapled  by  him.  The  evidence  showed 
that  he  was  not  married,  and  had  never 
been;  that  he  lived  alone,  except  at  the 
time  of  the  trial  a  man  named  Sharp  was 
staying  at  his  place,  and  that  he  had  been 
for  a  short  time;  that  appellant  was  a 
farmer,  and  Sharp  a  stone  mason.  This 
did  not  constitute  a  private  residence  oc- 
cupied by  a  family.  See  Patterson  v.  State 
(Tex.  Or.  App.)  116  S.  W.  1151.  It  was  shown 
by  all  of  the  testimony,  including  that  of 
appellant,  that  at  or  about  the  time  charged 
he  played  cards  with  some  of  his  neighbors 
nearly  all  night  and  for  money;  in  other 
words,  he  was  gambling.  The  Jury  under 
proper  Instructions  could  not  have  found 
the  place  a  private  residence  occupied  by 
a  family. 

2.  Complaint  was  made  that  the  court 
erred  In  its  charge  to  the  Jury  in  instructing 
them  with  reference  to  the  penalty  to  be 
assessed  by  them,  for  the  reason  that  un- 
der the  act  of  the  Thirtieth  Legislature  the 
law  had  been  repealed  and  the  punishment 
changed  (Laws  1907,  p.  107,  c.  49).  The  pun- 
ishment was  indeed  changed  by  the  act  of 
the  Thirtieth  Legislature.  The  offense  was 
In  no  sense  repealed,  and  stands  practically 
unchanged  by  the  law  and  as  it  was  afore- 
time. It  is  true  that  the  penalty  for  this 
offense  was  changed  by  act  of  the  Thirtieth 
Legislature,  which  Imposed  a  severer  punish- 
ment for  an  infraction  of  the  law  than  that 
which  had  theretofore  existed.  We  have 
held,  however,  uniformly  since  the  rendition 
of  the  decision  In  Manning  v.  State,  46  Tex. 
Cr.  R.  326,  81  S.  W.  957,  that  it  is  not  re- 
versible error  where  the  charge  misdirects 
th«  Jury  in  respect  to  the  punishment,  unless 
excepted  to  at  the  time  or  the  matter  was 
challenged  in  the  motion  for  new  trial.  This 
was  a  perjury  case,  in  which  the  court  gave 
a  higher  minimum  punishment  than  the  law 
authorized.  This  decision  has  been  repeated- 
ly followed  in  this  state  and  is  the  recog- 
nized rule  among  us. 

Referring  to  the  record,  It  appears  that 
the  case  was  tried  on  the  26th  of  May,  1908. 
The  original  motion  for  new  trial  was  filed 
on  tlie  same  day.  There  is  an  amended  mo- 
tion for  new  trial,  filed  May  30,  1908;  but 
the  record  shows  that  the  Judgment  over- 
ruling the  motion  for  new  trial  was  entered 
on  May  26th  of  that  year,  and  that  on  the 
same  day  appellant  entered  into  a  recogni- 
zance for  his  appearance  before  this  court. 
Appellant  tendered  a  bill  of  exceptions, 
which  was  filed  on  June  25,  1906,  In  which 
it  is  stated  that  he  excepted  to  the  charge 
in  respect  to  the  punishment  given  by  the 
court,  for  the  reason  that  it  was  not  the 
law  applicable  to  the  offense  under  the  pres- 
ent law.  In  passing  on  this  matter  the  court 
makes  this  statement:  "The  objection  and 
exception  was  not  made,  or  the  court's  at- 
tention  called   to   the   supposed   erroneous 


charge  as  to  the  penalty,  until  after  the  Jury 
returned  their  verdict,  and  the  error  was  in 
favor  of  the  defendant,  and  the  Jury  gave 
the  defendant  the  least  fine.  Wherefore 
the  court  overruled  the  objection,  as  it  could 
not  prejudice  the  defendant"  The  matter 
is  not  referred  to  at  all  In  either  the  original 
or  amended  motion  for  new  trial,  unless  it 
be  In  the  last  ground  thereof,  which  is  to 
the  following  effect:  "Because  the  verdict 
is  not  supported  by  the  facts  and  the  Judg- 
ment is  contrary  to  the  law."  This,  we 
think,  was  not  sufficient  to  point  out  the 
error  now  claimed  to  exist  in  the  court's 
charge  in  this  respect,  or  sufficient  to  raise 
the  question,  so  as  to  be  passed  on  in  this 
court. 

3.  There  are  some  other  questions  raised 
In  the  record,  but  they  are  not  of  such  char- 
acter as  to  demand  attention. 

Believing  that  there  was  no  error  in  the 
record  of  which  appellant  could  complain, 
it  is  ordered  that  the  Judgment  of  convic- 
tion be,  and  the  same  is  hereby.  In  all  things 
affirmed. 


OASSU  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  19, 
1909.     Rehearing  Denied  Oct.  6,  1909.) 

Cbiminai,  Law  (8  1090*)— Appeai/— Record- 
Statement  OF  Facsdb— ESrracT  of  Absence. 
In  absence  of  a  statement  of  facts  or  bill 
of  exceptions  containing  the  testimony,  the  suf- 
ficiency of  the  evidence  to  support  the  verdict 
cannot  be  reviewed  on  appeal. 

\Ei.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  {  1090.*] 

Appeal  from  Dallas  County  Court,  at  Law; 
W.   M.   Holland,  Judge. 

Pete  Cassu  was  convicted  of  a  crime,  and 
he  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  The  record  does  not 
contain  a  statement  of  facts  nor  bill  of  ex- 
ceptions. The  motion  for  new  trial  attacks 
the  verdict  of  the  Jury  and  the  Judgment 
of  the  court  because  not  sustained  by  the 
evidence.  In  the  absence  of  the  testimony, 
these  matters  cannot  be  reviewed. 

The  Judgment  is  affirmed. 


HERNANDEZ  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  10, 
1909.     Rehearing  Denied  Oct  6,  1909.) 

LaBCENT    (I    55*)— PeOSECDTIOW- SUFFICIENCT 

or  Evidence. 

In  a  prosecution  for  theft  of  a  mule,  evi- 
dence fceld  to  sustain  a  verdict  of  conviction. 

[E}d.    Note.— For   other   cases,    see    Larcenj, 
Cent  Dig.  H  14»-178;   Dec.  Dig.  |  65. •] 
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Appeal  from  District  Ooort,  Uvalde  Coun- 
ty;  B.  H.  Blimey,  Judge. 

Pedro  Hernandez  was  convicted  of  theft, 
and  be  appeals.    Affirmed. 

■F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

BBOOES,  J.  Appellant  was  convicted  of 
theft  of  a  mnle,  and  bis  punlsbment  assess- 
ed at  two  years'  confinement  In  the  peni- 
tentiary. 

The  only  question  raised  by  appellant  Is 
the  sufficiency  of  the  evidence.  The  evi- 
dence shows  that  appellant  was  fonnd  In 
possession  of  the  prosecuting  witness'  mnle. 
The  mule  was  thoroughly  Identified  as  pros- 
ecuting witness'  mule.  He  gave  an  ex- 
planation to  the  effect  that  he  had  bought 
or  traded  for  the  mule  some  time  before 
his  possession  was  discovered.  He  took  the 
mule  to  Uvalde  county,  and  traded  the  mule 
off  for  a  horse.  The  court  charged  on  cir- 
cumstantial evidence,  and  properly  present- 
ed the  law  applicable  to  the  facts  of  this 
case,  and  the  evidence  supports  the  verdict 

The  Judgment  is  affirmed. 


TODD  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Tune  19, 

1909.     Bebearing  Denied  Oct  8,  1909.) 

1.  Cbiminai.  Law   (|  632*)— Dookkt— Obdeb 
07  Tbial. 

Where  cases  of  a  hifrher  number  appeared 
on  the  trial  docket  preceding  others  of  a  lower 
number  in  regular  order,  the  fact  that  they  were 
called  in  the  order  in  which  they  appeared,  and 
that  accused  was  forced  to  try  an  indictment 
for  illegal  sale  of  liquor  prior  to  an  Indictment 
for  mnning  a  disorderly  house,  of  a  lower  num- 
ber, was  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  H  1447,  1448;  Dec.  Dig.  { 
632.*] 

2.  CbiWinai.  Law  (I  1092*)— Bnx  of  Bxobf- 
TioNs— Signing— Appbov  At. 

A  bill  of  exceptions,  not  signed  by  the  trial 
Judge  or  in  any  manner  approved,  cannot  be 
reviewed. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  {  2836;  Dec.  Dig.  |  1Q92.*] 
8.  Cbiminai.   Law    (|    1091*)— Afpeai^Biix 

OF   ElXCEPTIONS. 

Where  a  bill  of  exceptions  to  the  admis- 
sion of  evidence  failed  to  show  how  the  evi- 
dence was  injurious,  or  what  the  facts  were, 
only  objecting  to  the  testimony  as  irrelevant 
immaterial,  and  hearsay,  the  bill  was  too  in- 
definite for  review. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2816;   Dec.  Dig.  §  1091.*] 

Appeal  from  Grayson  County  Court;  J.  W. 
Hassell,  Judge. 

Tom  Todd  was  convicted  of  selling  liquor 
without  a  license,  and  he  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Qeai.,  for  the 
State. 

DAVIDSON,  P.  J.  There  was  but  one  wit- 
ness Introduced  during  the  trial,  to  wit,  tSb 


Hanna,  who  testified  posltlvdy  to  a  purchase 
of  whisky  from  appellant 

BiU  of  exceptions  No.  1  recites  that  before 
appellant  announced  ready  for  trial  he  called 
the  attentloB  of  the  court  to  the  fact  that 
this  cause  was  not  called  in  regular  order 
of  the  setting;  that  cause  No.  12,082  against 
app^ant,  wherein  he  was  charged  with 
running  a  disorderly  house,  was  set  down 
for  hearing  ahead  of  this  cause.  No  disposi- 
tion having  been  made  of  cause  No.  12,082, 
it  was  not  postponed  or  continued,  but  set 
on  the  docket  ahead  of  this  cause;  but,  not- 
withstanding this  fact,  the  court  forced  the 
appellant  to  trial.  The  bill  Is  qualified  aa 
follows:  "That  an  of  the  causes  were  on 
the  setting  for  said  date ;  that,  reading  from 
the  top  to  the  bottom  of  the  column  In  which 
the  setting  appears,  the  causes  were  In  the 
following  order:  12,084,  12,083,  12,0S2-^asd 
in  this  order  they  were  called  by  the  court 
and  tried,  except  that  cause  12,082  was  not 
tried."  This  cause  was  numbered  on  the 
county  court  docket  12,083.  As  thus  explain- 
ed by  the  court  we  are  of  opinion  there  is 
no  injury  shown,  and  deem  it  unnecessary  to 
discuss  the  question. 

There  is  what  purports  to  be  another  biU 
of  exceptions  in  the  recOTd  reserved  to  the 
refusal  of  the  court  to  grant  a  continuance; 
but  it  is  not  signed  by  the  county  judge  or 
in  any  manner  approved.  It  cannot  be  con- 
sidered. 

There  is  another  bill  of  exceptions  which 
recites:  "While  the  witness  Eb.  Hanna  was 
on  the  stand  he  was  permitted  by  the  court 
to  describe  the  building  and  the  fixtures  and 
the  surroundings  In  the  building,  over  ob- 
jection of  the  defendant  on  the  ground  that 
It  was  immaterial  and  Irrelevant  and  hear- 
say." What  the  facts  were,  or  how  they 
were  injurious,  cannot  be  ascertained  from 
this  bill.  The  recitals  are  entirely  too  gen- 
eral, and  In  every  way  fall  to  show  how  the 
description,  fixtures,  and  surroundings  in 
the  building  could  have  been  injurious.  Aa 
presented,  the  bill  is  too  Indefinite.  No  er- 
ror Is  shown. 

We  are  of  opinion  that  the  evidence  is  ful- 
ly sufficient  to  sustain  a  conviction,  and  the 
Judgment  Is  affirmed. 


TODD  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Tune  19, 
1909.     Behearing  Denied  Oct  6,  1909.) 

1.  Criminai,  Law  (|  632*)— TbiaIt-Dooketb 
— Obdeb  of  Tbial. 

Where  a  large  number  of  cases  were  on 
the  docket  for  trial  on  the  day  accused's  case 
was  tried,  and,  reading  from  the  top  to  the  bot- 
tom of  the  column  in  which  the  setting  ap- 
? eared,  the  causes  were  in  the  order,  "12,084, 
2,083,  12,082,"  and  were  called  in  that  order 
by  the  court,  except  that  cause  No.  12,082  was 
not  tried,  accused  was  not  entitled  to  object 
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tbat  he  was  forced  to  trial  of  case  No.  12,064 
before  the  trial  of  No.  12,082. 

[Ed.  Note.— For  other  gases,  see  Criminal 
Law,  Cent  Dig.  H  1447,  1448;  Dec.  Dig.  { 
632."] 

2.  CsnoNAL  Law  ($  1163*)— Tbiai/— Docket 

— Caixino  Cases. 

In  mere  matters  of  procedure  and  the  order 
of  calling  cases,  an  alleged  erroneous  ruling 
will  not  be  reversed  in  any  event,  unless  injur; 
or  injustice  is  clearly  shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |$  8090-S099;  Dec.  Dig.  t 
1163.*] 

8.  Cbixinai,  Law    (8    598*)— Continuancb— 

D11.10ENCE. 

An  indictmtnt  was  returned  into  court  on 
January  23,  1909,  and  on  the  27th  process  was 
issued  for  a  witness  residing  within  the  county^ 
which  was  returned  on  the  same  day  not  exe- 
cuted, with  the  statement  that  the  witness  was 
in  another  city.  No  further  process  was  asked 
or  issued-  but,  on  the  case  being  called  for 
trial  on  February  2d.  accused  applied  for  a 
continuance  because  of  the  absence  of  the  wit- 
ness, whose  presence  could  probably  have  been 
secured  if  new  process  had  been  promptly  is- 
sued for  him.  Held,  that  the  continuance  was 
properly  denied  for  lack  of  diligence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  1336-1339;  Dec  Dig.  { 
608.*] 

4.  Intdxicatihg  Liquobs  (|  226*)— Wbowo- 

Tui.  Sale— Evidence. 

In  a  prosecution  for  wron^I  sale  of  liq- 
uor, evidence  describing  the  buildings,  flztures, 
aud  surroundings  Where  the  liquor  was  sold 
was  admissible. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uqnors,  Cent  Dig.  i  282 ;   Dec.  Dig.  (  226.*] 

Appeal  from  Grayson  County  Court;  J. 
W.  Hassell,  Judge. 

Tom  Todd  was  convicted  of  selling  intox- 
icating liquors  without  a  license,  and  he  ap- 
peals.   AfBrmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 


RAMSETT,  J.  Appellant  was  convicted  in 
the  county  court  of  Grayson  county  on  a 
charge  of  selling  Intoxicating  liquors  therein 
In  violation  of  the  law,  and  his  punishment 
assessed  at  a  fine  of  $100  and  20  days'  con- 
finement In  Jail.  There  was  only  one  wit- 
ness introduced,  Eb  Hanna,  to  whom  the 
Indictment  alleged  the  intoxicating  liquor  to 
have  been  sold.  This  witness  In  express 
terms  proved  a  sale  of  beer,  which  he  de- 
clared to  be  Intoxicating. 

1.  The  action  of  the  court  In  trying  this 
case  under  the  circumstances  under  which  it 
was  tried  is  questioned  on  the  groimd,  as 
stated  In  bis  bill,  that  same  was  not  called 
In  the  regular  order  of  the  setting,  in  that 
cause  No.  12,082  against  appellant,  wherein 
he  was  charged  with  running  a  disorderly 
bouse,  was  set  down  for  hearing  ahead  of 
this  cause  (No.  12,084);  that  same  was  not 
postponed  or  continued,  but  set  on  the  dock- 
et ahead  of  this  cause,  notwithstanding 
which  fact  the  court  forced  him  to  trial  in 


the  case  In  which  this  conviction  resulted. 
This  bill  of  e^Fceptions  was  allowed  by  the 
court,  with  the  explanation  that  a  large 
number  of  cases  were  on  the  setting  of  the 
docket  for  the  date  when  called;  that,  read- 
ing from  the  top  to  the  bottom  of  the  col- 
umn in  which  the  setting  appears,  the  cases 
were  In  the  following  order:  12,084,  12,083, 
12,082;  aud  that  in  this  order  they  were 
called  by  the  court  and  tried,  except  that 
cause  No.  12,082  was  not  tried.  Under  the 
explanation  of  the  court,  it  is  manifest  that 
appellant  is  without  just  cause  of  complaint. 
Besides,  In  mere  matters  of  procedure  and 
order  of  calling  cases,  we  would  not  reverse 
In  any  event,  imleas  Injury  or  injustice  was 
clearly  shown. 

2.  Appellant  also  complains  of  the  action 
of  the  court  in  overruling  his  application  for 
contlnuanca  Appellant  applied  for  a  contin- 
uance on  account  of  the  absence  of  Luke 
Sklmmerhom,  alleged  to  have  been  a  resi- 
dent citizen  of  Grayson  county,  and  avers 
that  on  the  27th  day  of  January  of  this  year 
he  had  a  subpoena  issued  for  said  witness, 
wUcb  was  returned  on  the  same  day  into 
court  not  executed,  with  the  statement  that 
he  was  in  Palestine,  Tex.  The  evidence  of 
this  witness,  as  stated  in  the  bill,  was  Im- 
portant and  material,  and  was  In  substance 
to  the  effect  that  Sklmmerhom  would  tes- 
tify that  he  was  present  on  the  occasion  Eb 
Hanna  would  testify  that  the  sale  was  made 
to  him,  and  that  the  sale  In  tact  was  not 
made  by  appellant,  and  that  neither  be  nor 
bis  counsel  knew  that  witness  Skimmerhorn 
was  in  Palestine.  This  bill  is  allowed,  with 
the  explanation  that  the  return  of  the  sub- 
poena was  made  on  the  27th'  day  of  Janu- 
ary, 1909,  stating  that  Skimmerhorn  was 
in  Palestine  on  that  date,  and  that  no  fur- 
ther process  was  asked  for  by  appellant, 
or  issued,  and  that  the  cause  was  tried  on 
the  2d  day  of  February,  1909.  The  record 
also  shows  that  the  indictment  was  returned 
into  court  on  January  23,  1909.  It  is  aver- 
red in  general  terms  in  the  application  for 
continuance  that  counsel  for  appellant  had 
been  busy  upon  the  attendance  of  the  court 
as  a  reason  why  no  greater  diligence  was 
exercised.  We  think,  in  view  of  all  the 
facts,  that  appellant  was  clearly  lacking  in 
diligence.  If,  when  the  subpoena  was  return- 
ed, process  had  then  been  promptly  issued 
for  the  vsdtness,  there  could  have  been  no 
doubt  that  his  presence  and  attendance 
would  have  been  secured.  This  was  not 
done,  however,  though  the  record  shows  his 
whereabouts,  and  no  additional  process  was 
Issued  for  him. 

3.  There  is  another  bill  in  the  record  com- 
plaining of  the  testimony  of  Hanna  in  re- 
spect to  his  description  of  the  buildings,  fix- 
tures, and  surroundings  where  the  Intoxica- 
ting liquor  was  sold.    This  testimony  was  ad- 
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mlaaible,  and  In  no  event  could  have  Injured 
appellant 

Finding  no  error  In  the  record,  the  judg- 
ment of  conviction  la  affirmed. 


HART  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  19, 

1909.     Rehearing  Denied  Oct.  6,  1909.) 

1.  Homicide  ({  190*)— Mubdeb— Admissibil- 
rry  of  Evidence. 

In  a  prosecution  for  murder,  where  ac- 
cused's mother  was  allowed  to  testify  that  de- 
cedent had  threatened  accused's  life  and  had 
been  unduly  intimate  with  accused's  14  year 
eld  sister,  It  was  not  error  to  exclude  her  tes- 
timony that  she  had  had  decedent  arrested  for 
his  intimacy  with  her  daughter,  offered  to  show 
motive  of  decedent  for  making  the  threat,  and 
to  show  that  it  was  seriously  made,  and  to  show 
the  motive  for  decedent's  assault  on  accused  at 
the  time  of  the  homicide ;  the  evidence  adding 
nothing  to  witness'  testimony  relative  to  the 
matters  out  of  which  the  homicide  grew. 

[Ed.    Note.— For   other  cases,   see   Homicide, 
Cent.  Dig.  K  399-418:  Dec.  Dig.  §  190.*] 

2.  CBncnvAl.  Law  ({  413*)— Evidencb»-Ski.f- 

SEBVINO    DECI.ABATI0NS. 

In  a  mnrder  case,  where  it  appeared  tbit 
the  difficulty  arose  over  decedents  undue  in- 
timacy with  accused's  sister,  testimony  of  a 
witness  that  accused,  a  few  hours  before  the 
homicide,  came  to  him  and  wanted  him  to  have 
decedent  arrested  for  intimacy  with  accused's 
sister  and  for  threats  to  kill  accused,  was  prop- 
erly excluded  as  a  self-serving  declaration  of 
accused. 

[Ed.    Note. — For   other   cases,    aee    Criminal 
Law,  Cent.  Dig.  {{928-935;  Dec.  Dig.  {  413.*] 

8.  Homicide  ({    839*)— Apfkai.  — Review  — 

Habmless  Ebbob. 

In  a  murder  case,  where  it  appeared  that 
the  difficulty  was  the  result  of  illicit  relations 
which  decedent  had  sustained  with  accused's 
sister,  the  exclusion  of  testimony  that,  a  short 
time  l)efore  the  homicide,  witness  and  others 
were  with  decedent,  and  that  decedent  had 
stated  to  them  that  all  he  wanted  was  to  be 
with  accused's  sister,  that  when  he  was  with 
her  he  could  do  and  always  had  done  as  he 
pleased,  meaning  thereby  that  he  had  sustained 
illicit  relations  with  her  at  will,  if  error,  was 
harmless,  where  accused  was  only  convicted  of 
manslaughter,  with  the  lowest  penalty,  since 
the  most  the  evidence  could  have  done  would 
have  been  to  reduce  the  offense  to  that  of  which 
he  was  convicted. 

[Ed.    Note.— For   other  cases,   see   Homicide, 
Cent  Dig.  S  714;  Dec.  Dig.  8  339.*] 
4.  Cbiminai.  Law  ({  419*)— Evidence— Heab- 

8AT. 

In  a  murder  case,  where  It  api^eared  that 
the  homicide  was  the  result  of  illicit  relations 
existing  between  decedent  and  accused's  sister, 
testimony  of  accused's  mother  that  she  had  had 
the  girl  ezamloed  by  a  doctor,  who  bad  told 
ber  that  the  fii\  showed  signs  of  having  had 
intercourse  with  some  man,  was  properly  ex- 
cluded as  hearsay. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  {  973;   Dec.  Dig.  {  419.*] 

6.  Cbiminai,  Law  ({  1170%*)— Appeal— Re- 
view —  Habmless  Ebbob  —  Admission  of 
Evidence. 

Permitting  accused,  as  a  witness,  to  be 
asked  if  he  had  not,  during  a  certain  period, 
run  a  house  of  ill  fame  at  a  certain  place,  and 
came  to  another  place  to  get  women  to  take 


there  for  immoral  purposes,  was  not  reversible 
error,  fai  view  of  accused's  answer  in  the  nega- 
tive. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3130;   Dec.  Dig.  {  1170^.*] 

6.  Homicide  ({  838*)  —  Appeal  —  Review — 
Habmixss   Ebbob. 

In  a  murder  case,  where  the  evidence  show- 
ed that  accused  shot  decedent  while  be  was 
retreating,  under  circumstances  eliminating  the 
issue  of  self-defense,  the  admission  of  testimony 
of  accused,  in  answer  to  a  question  whether 
his  house  had  not  been  raided  by  officers  as  a 
gambling  house  and  he  arrested,  and  whether  he 
tiad  not  pleaded  gnilty,  that  his  house  was  not 
Kided,  but  that  be  was  arrested  for  shooting 
craps,  and  pleaded  guilty,  was  not  reversible  er- 
ror, where  the  court  withdrew  the  evidence 
from  the  jary  and  instructed  them  not  to  con- 
sider it,  and  the  jury  found  accused  guilty  only 
of  manslaughter,  with  the  minimum  puuisbment 
[Ed.  Note.— For  other  cases,  see  Homicide* 
Cent.  Dig.  {{  709-718 ;  Dec.  Dig.  §  338.*] 

7.  Cbiminal  Law  ({{  699,  799*)— Tbial— Im- 
psopeb  Abg0me:«t  or  County  Attobnet — 
DuTT  of  Coubt. 

Where  the  county  attorney  in  his  argument 
dwells  on  facts  the  evidence  to  prove  which 
has  been  withdrawn  from  the  jury,  the  court 
should  reprimand  him  and  charge  the  jury  to 
disregard  the  argument 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  1655,  1656,  1944-1946;  Dec. 
Dig.  {{  699,  799.*] 

8.  Homicide    ({    120*)  —  Mubdeb  —  Self-De- 

FENSE. 

In  a  murder  case,  where  it  appeared  that 
accused,  while  in  an  altercation  with  decedent, 
either  shot  bis  pistol  or  it  was  discharged,  and 
decedent  immediately  ran  50  or  100  feet,  pur- 
sued by  accused,  who  was  all  the  while  shooting 
at  him,  and  who  finally  shot  him  in  the  back, 
defendant  could  not  rely  on  self-defense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  175;   Dec.  Dig.  {  120.*] 

9.  Cbiminal  Law  ({  1171*)— Appeal— Review 
— Habmless  Ebbob— Abqument  of  Codntt 
Attobnet. 

In  a  murder  case,  where  there  was  no  is- 
sue of  self-defense,  and  the  evidence  showed 
that  accused  shot  and  killed  decedent,  the  com- 
ment of  the  county  attorney  on  evidence  that 
accused  had  kept  a  negro  house  of  ill  fame  and 
a  gambling  house,  which  evidence  had  been 
excluded  as  incompetent,  was  not  ground  for  re- 
versal, where  the  jury  gave  accused  the  mini- 
mum punishment  for  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3127 ;  Dec.  Dig.  {  1171.*] 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  O.  L.  Lockett  Judge. 

Tom  Hart  was  convicted  of  manslaughter, 
and  appeals.    Affirmed. 

F.  J.  McCord,  Asat  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  two  years'  confinement  In  the  penitentiary. 

The  facts.  In  substance,  show  that  deceas- 
ed had  debauched  the  sister  of  appellant, 
or  at  least  appellant  had  every  reason  to 
so  believe.  On  the  night  of  the  homicide, 
appellant  who  was  running  some  character 
of  store  In  the  suburbs  of  Alvarado,  was  en- 
gaged in  attending  to  the  duties  around  the 
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store,  and  deceased  came  In  and  demanded 
bis  Clothes;  appellant  telling  him  at  that 
time  he  would  not  give  them  to  him,  as  he 
had  to  go  up  town  to  get  some  coal  oil,  but 
would  do  so  on  his  return.  Some  hot  words 
ensued  between  appellant  and  deceased,  ap- 
pellant proceeding  on  his  way  to  town;  and 
subsequently  he  went  to  a  bank,  where  he 
was  regularly  employed  as  janitor,  to  do  his 
usual  work.  While  there  engaged  in  said 
work,  deceased  was  seen  on  the  outside  by 
appellant,  standing  In  front  of  the  bank. 
Appellant  discovered  deceased  In  front  of 
the  bank  as  he  started  to  go  out  of  same, 
and  returned  to  a  desk  in  the  bank  and  se- 
cured a  pistol,  and  as  he  started  out  de- 
ceased met  him  Just  Inside  of  the  bank  door. 
A  scuffle  appears  to  have  ensued,  in  which 
the  pistol  was  dlsdiarged;  the  ball  going  In- 
to the  floor.  Deceased  ran  some  20  or  30 
feet  to  the  front  of  a  barber  shop,  where  he 
fell  with  a  woimd  in  bis  back  fired  therein 
by  appellant  A  can  that  had  contained 
coal  oil  was  subsequently  found  on  the  floor 
Just  Inside  of  the  door  of  the  bank,  cor- 
roborating appellant's  statement  to  the  ef- 
fect that  he  had  started  home  with  the  coal 
oil  when  the  difficulty  began. 

The  court  In  his  charge  to  the  Jury  submit- 
ted the  issues  of  murder  in  the  first  and  sec- 
ond degree,  manslaughter,  and  self-defense. 
Bill  of  exceptions  No.  1  shows  that  while 
Bell  Winfleld,  the  mother  of  appellant,  was 
on  the  stand,  she  was  asked  the  following 
question:  "Yon  say  you  had  deceased  arrest- 
ed about  Jtily  1,  1908.  Now  state  why  you 
had  him  arrested,  and  what  complaint,  if 
any,  you  made  against  deceased."  To  this 
question  the  county  attorney  objected.  Ap- 
pellant stated  to  the  court  that  he  could  show 
by  said  vritness,  who  was  the  mother  of  ap- 
pelant, that  she  had  deceased  arrested  for 
having  had  intercourse  with  Bessie  Hart, 
the  Bister  of  appellant,  after  the  witness  had 
learned  that  deceased  bad  been  having  Inter- 
course with  said  Bessie  Hart,  who  was  at 
that  time  only  14  years  old;  that  said  tes- 
timony was  offered  in  explanation  of  other 
testimony  of  said  witness  Bell  Winfleld  to 
the  effect  that,  on  the  day  after  she  had  de- 
ceased arrested,  deceased,  ui>on  being  dis- 
charged from  custody,  came  to  the  home  of 
said  witness,  and  while  there,  and  In  con- 
versation with  said  witness,  had  threatened 
to  kill  defendant  If  defendant  should  Inter- 
fere between  said  deceased  and  Bessie  Hart, 
which  threats  were  afterwards  communicat- 
ed to  defoidant  by  deceased.  The  witness 
Bell  Winfleld  testified  that,  after  she  had 
deceased  arrested,  on  the  following  day  he 
was  discharged,  and  came  to  witness'  home, 
and  that  deceased  admitted  that  be  had  been 
intimate  with  Bessie  Hart,  and  told  witness 
that  she  had  accomplished  nothing  by  hav- 
ing him  arrested,  whereupon  witness  had  said 
to  deceased  that  she  wanted  him  to  stay 
away  from  and  let  her  daughter  alone^  and 
that  If  deceased  did  not  do  so,  witness  would 


tell  her  son,  who  was  the  defendant  all  that 
she  knew  about  the  relations  between  de- 
ceased and  her  daughter,  and  that  defend- 
ant would  make  deceased  let  her  daughter 
alone,  whereupon  deceased  then  said  to  wit- 
ness, "Tom  is  as  afraid  of  me  as  you  are, 
and,  If  he  interferes  with  me  and  Bessie,  I 
will  kill  him"  (defendant).  Appellant  insists 
the  evidence  is  admissible  to  show  motive 
on  the  part  of  deceased  for  making  said 
threat,  and  to  show  that  said  threat  was  seri- 
ously made,  and  also  to  show  a  motive  on 
the  part  of  deceased  for  making  an  assault 
on  defendant  at  the  time  of  the  killing,  which 
defendant  claimed  was  made  on  him  by  de- 
ceased, and  that  on  account  of  such  assault 
appellant  had  to  kill  deceased  to  save  him- 
self from  death  or  serious  bodily  injury  at 
the  time  of  the  killing.  This  bill  Is  approv- 
ed with  this  explanation:  "That  most  of  the 
testimony  set  out  In  this  bill  was  allowed  to 
go  to  the  Jury.  See  this  witness'  evidence 
set  out  in  statement  of  facts."  The  state- 
ment of  facts  shows  that  the  court  permit- 
ted witness  to  testify  that  deceased  threat- 
ened the  life  of  appellant  and  about  deceas- 
ed's conduct  toward  the  daughter  of  wit- 
ness and  sister  of  appellant  but  refused  to 
permit  the  witness  to  testify  that  she  had 
filed  a  prosecution  against  deceased.  The 
ruling  of  the  court  was  correct.  The  fact 
that  the  witness  had  deceased  arrested  would 
add  nothing  to  the  testimony  of  the  witness 
about  the  matters  out  of  which  this  homicide 
grew. 

BUI  of  exceptions  No.  2  shows  that  appel- 
lant offered  to  prove  by  Will  Ford  that  ap- 
pellant a  few  hours  before  the  homicide, 
came  to  him  and  wanted  him  to  have  deceas- 
ed arrested  for  having  carnal  intercourse 
with  his  14  year  old  sister  and  because  de- 
ceased had  threatened  to  kill  him  (defend- 
ant). The  court  qualifies  this  bill  with  the 
statement  that  "the  defendant's  evidence  and 
his  wife's  shows  that  defendant  and  deceas- 
ed met  at  defendant's  cold  drink  stand,  and 
after  his  mother  had  informed  him  of  the 
assault  on  his  sister,  and  the  killing  took 
place  at  the  second  meeting  of  the  parties, 
and  hence  the  proposed  evidence  was  im- 
material." We  do  not  think  the  effort  on  the 
part  of  appellant  to  have  deceased  arrested 
would  be  admissible,  since  It  would  be  a 
self-serving  declaration.  The  court  permit- 
ted appellant  to  prove  all  the  misconduct  of 
deceased  towards  his  sister,  and  all  character 
and  kinds  of  threats  that  were  made  by  de- 
ceased against  appellant  This  was  the  only 
germane  testimony  touching  the  motive  and 
animus  actuating  appellant  at  the  time  of 
the  homicide. 

BUI  of  exceptions  No.  3  shows  the  defense 
offered  to  prove  by  John  Mathews  the  foUow- 
ing:  "If  you  had  any  conversation  with  de- 
ceased, George  Henry,  a  short  time  prior  to 
the  homicide,  about  his  rdation  with  Bes- 
sie Hart,  state  what  deceased  said  to  you." 
The  county  attorn^  objected  to  this  ques- 
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tlon,  and  the  court  gnstained  tbe  objection. 
Appellant  stated  that  they  expected  to  and 
could  prove  by  said  witnesa,  and  that  he 
would  answer,  U  permitted,  that,  a  short 
time  before  the  homicide,  witness,  with  sev- 
eral others,  were  In  company  with  the  de- 
ceased, and  that  deceased  had  stated  to  them 
that  all  he  wanted  was  to  be  with  Bessie 
Hart,  that  when  he  was  with  her  he  could  do, 
and  always  had  done,  as  he  pleased,  meaning 
thereby  that  he  bad  at  bis  good  pleasure  had 
Intercourse  with  said  Bessie  Hart  This  bill 
Is  approved,  with  the  same  explanation  as 
shown  to  bill  of  exceptions  No.  2;  the  kill- 
ing having  occurred  at  the  second  meeting, 
as  shown  In  defendant's  evidence.  This  evi- 
dence was  immaterial.  Defendant  was  only 
convicted  of  manslaughter,  with  the  lowest 
penalty,  and  hence  this  evidence  would  only 
reduce  the  offense  to  the  one  that  he  was 
convicted  of.  With  the  explanation  of  the 
court,  we  think  the  ruling  was  correct,  or  at 
any  rate  harmless. 

Bill  of  exceptions  No.  4  complains  that  the 
court  erred  in  refusing  to  permit  appellant's 
mother  to  testify  that  she  had  bad  Bessie 
Hart,  appellant's  sister,, examined,  and  that 
the  doctor  told  her  that  she  showed  signs 
of  having  intercourse  with  some  man.  This 
testimony  was  clearly  inadmissible,  since 
it  was  hearsay. 

Bill  of  exceptions  No.  5  Insists  the  court 
erred  in  permitting  the  state  to  ask  appel- 
lant, while  a  witness  on  the  stand,  If  he  had 
not  in  the  fall  and  winter  previous  ran  a 
whore  bouse  In  Alvarado,  and  come  to  Cle- 
burne to  get  women  and  take  there  for  Im- 
moral purposes.  Appellant  answered  In  tbe 
negative.  Certainly,  In  the  light  of  appel- 
lant's answer,  there  was  no  error  authori- 
sing a  reversal  of  this  case. 

Bill  of  exceptions  No.  6  shows  the  county 
attorney  propounded  to  appellant  this  ques- 
tion: "Is  it  not  a  fact  that  your  house  was 
raided  as  a  gambling  bouse  by  the  officers  last 
fall,  and  that  in  such  raid  you  were  arrested 
In  five  cases,  and  that  you  then  pleaded  guilty 
to  the  charge?"  Over  appellant's  objection  be 
was  forced  to  answer,  and  stated  that  bis 
bouse  was  never  raided  by  the  officers;  that 
he  was  arrested  last  October  for  shooting 
craps,  and  pleaded  guilty  to  the  charge.  The 
bill  is  approved,  with  the  explanation  attach- 
ed to  bill  of  exceptions  No.  6.  The  explana- 
tion attached  to  bill  No.  6  is  as  follows:  "That 
this  evidence,  and  that  complained  of  in  bill 
No.  6,  was  admitted  as  affecting  the  credi- 
bility of  the  witness;  but  when  I  came  to 
charge  the  Jury  I  examined  the  stoiogra- 
pher's  notes,  and,  tbe  answers  of  tbe  witness 
not  being  as  strong  as  I  had  thought  they 
were,  I  withdrew  the  evidence  on  that  ques- 
tion from  the  jury,  and  instructed  them  not 
to  consider  it  against  tbe  defendant  for  any 
purpose."  This  evidence  was  not  admis- 
sible ;  but,  In  view  of  the  fact  that  the  court 
withdrew  the  testimony  from  the  jury  and 


Instructed  them  not  to  consider  said  testi- 
mony for  any  purpose,  we  would  not  be  au- 
thorized to  reverse  this  case,  In  view  of  tbe 
minimum  punishment  for  manslaughter  hav- 
ing been  inflicted  by  tbe  jury. 

Bill  of  exceptions  No.  7  complains  of  tbe 
argument  of  the  county  attorney,  which  Is 
as  follows:  "Gentlemen  of  the  jury,  I  say  to 
you  the  testimony  In  this  case  shows  that  this 
defendant  has  been  running  a  nigger  whore 
house  and  gambling  house  In  the  town  of 
Alvarado.  Why,  he  comes  here  to  Cleburne, 
and  takes  a  lot  of  nigger  whores  over  there, 
right  in  the  house  with  his  wife.  Why,  yes 
that's  Tom,  the  immaculate  Tom  Hart,  who 
cares  no  more  for  tbe  laws  of  this  country 
than  he  does  for  the  wind  that  blows;  and 
If  you  want  him  to  keep  on  running  his 
whore  bouse  and  gambling  bell  over  the 
good  people  of  this  county,  why  turn  him 
loose.  I  can  stand  it"  Tbe  bill  Is  approv- 
ed, with  this  explanation:  "The  jury  were 
instructed  not  to  consider  that  evidence." 
Tbe  court  should  have  reprimanded  counsel, 
and  charged  the  jury  to  disregard  this  argu- 
ment, because  the  evidence  going  to  show 
the  facts  upon  which  the  argument  was 
predicated,  according  to  the  explanation  Of 
the  court,  had  been  excluded,  and  the  evi- 
dence was  clearly  Inadmissible.  But  tbe 
facts  In  this  case  show  that  deceased 
and  appellant  engaged  in  a  difficulty  Inside 
of  the  bank  door.  Appellant,  In  an  effort 
to  get  bis  pistol  out,  either  shot  It,  or  it 
Involuntarily  discharged,  and  the  bullet  en- 
tered the  floor  of  the  bank  building.  De- 
ceased immediately  ran  some  60  or  100  feet; 
pursued  by  appellant,  appellant  all  the  while 
shooting  at  the  deceased;  and  the  evidence 
shows  that  flpally  one  ball  struck  deceased 
in  the  back,  killing  him,  and  he  fell  and  ex- 
pired in  front  of  a  barber  shop  some  60 
or  100  feet  away  from  where  the  difficulty 
began.  This  we  take  it  eliminates  the  issue 
of  self-defense,  and,  In  view  of  tbe  fact  that 
the  jury  gave  appellant  the  minimum  punish- 
ment for  manslaughter,  the  argument  of  the 
county  attorney  is  not  such  error  as  did  or 
could  have  so  prejudiced  the  rights  of  ap- 
pellant, under  the  facts  of  this  case,  as  to 
authorize  a  reversal  of  this  case.  But  we 
cannot  insist  too  often  upon  state's  counsel 
staying  within  the  record  and  not  discussing 
matters  that  are  not  admitted  as  testimony 
In  the  trial  of  the  case. 

The  same  may  be  said  of  bill  of  exceptions 
No.  8,  which  practically  presents  the  same 
matier,  with  practically  the  same  explana- 
tion by  the  court 

The  charge  of  the  court.  In  the  light  of 
the  special  charges  given,  asked  by  appel- 
lant Is  correct  Appellant's  special  charges, 
as  far  as  applicable,  were  covered  by  the 
main  charge  of  the  court 

Finding  no  error  in  this  record  anthorixlnc 
a  reversal  of  the  case,  the  judgment  la  In 
all  things  affirmed. 
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KIBEPATRIOK  r.  STATB. 

(Goart  of  Criminal  Appeals  of  Texai.    Jnne  19, 
1909.     B«hearing  Denied  Oct.  6,  1909.) 

1.  OnnNAi.  Law  (J  B98*)  —  Continuanc* — 
Absent  Witness. 

Code  Cr.  Proc.  1895^  art.  79S.  provides  that 
depositions  of  a  witness  ma^,  at  defendant's  re- 
qaest,  be  taken  when  the  witness  is  aged  or  in- 
firm. Beld,  that  where  it  appeared  that  the  wit- 
nesses for  whose  absence  accused  desired  a 
continuance  were  his  mother  and  aunt,  respec- 
tively, and  were  very  old  and  feeble,  that  accus- 
ed had  lived  with  them  and  knew  their  condi- 
tion, and  that  such  witnesses  were  absent  at  a 
former  term,  when  a  continnance  was  gnuited 
accused  for  them,  and  the  record  did  not  show 
that  their  testimony  was  of  any  material  char- 
acter, or  wonld  throw  any  light  on  the  trans- 
action, a  continuance  was  properly  refused, 
though  accused  did  not  summon  the  witnesses, 
because  he  relied  implicitly  on  their  being  pres- 
ent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §{  1335,  1336;  Dec.  Dig.  t 
BOS.*] 

2.  CBiifiNAi.  Law  (^  639*)— Evidencb— Tes- 
TiMONT  OF  Accused  at  ExAuiifiNO  Tbiai/— 
Wabning— Necessity. 

While,  If  accused  takes  the  stand  on  the 
examining  trial  as  a  witness  and  is  sworn,  his 
testimony  ma^  be  reproduced  against  him  in  any 
■abseqnent  trial,  whether  he  was  warned  or  un- 
der arrest  or  not,  yet  where  he  makes  a  state- 
ment, as  required  by  the  statute,  in  the  exam- 
ining trial,  the  state,  before  introducing  such 
testimony,  must  show  a  warning. 

[Ed.  Note.— For  other  cases,  see  Oiminal  Law, 
Cent.  Dig.  {  1230 ;   Dec.  Dig.  {  539.*] 

8.  Cbiminal  Law  (f  1091*)— AppiaIt— Bnxs 

OF  Exception.       ' 

Bills  of  exception  must  be  certain,  and 
show  clearly  the  exact  question  complained  of. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  f  2828;  Dec.  Dig.  f  1091.*] 

4.  Criminai.  Law  (t  1144*)— Appkaii— Bnx  of 

X^XCEPTIONEh-PBESmCPnONS. 

Where  the  bill  of  exceptions,  complaining  of 
the  court's  action  in  permitting  the  state  to 
prove  accused's  testimony  on  the  examining  trial 
over  accused's  objection  that  he  was  under  ar- 
rest at  the  time  and  was  not  warned,  did  not 
show  whether  the  testimony  was  taken  in  the 
examining  trial,  or  whether  it  was  a  statement 
made  by  accused  after  due  warning,  it  would  be 
presumed  that  the  court  ruled  correctly,  and  that 
It  was  the  sworn  testimony  of  accused  that  was 
offered  in  evidence  and  hence  admissible,  though 
accused  was  under  arrest  and  no  warning  was 
given. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  <  3029;    Dec.  Dig.  {  1144.*] 

6.  BOKICIDB  (8  23*)— MUBDEB  IN  SECOND  DE- 
aSEB— EUaiBNTS. 

Bvidence  that  accused,  a  stoat,  vigorous 
jjronng  man,  became  angered  and  stabbed  to 
death  deceased,  an  unarmed,  feeble  old  man,  be- 
cause the  latter  refused  to  give  accused  some 
keys,  so  that  he  might  procure  feed  for  hogs, 
cleftrly  made  out  a  case  of  murder  in  the  second 
degree. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  38^  S9,  40;    Dec.  Dig.  i  23.*] 

Appeal  from  District  Court,  Wood  Coun- 
ty;   B.  W.  Simpson,  Judge. 

Henry  Kirkpatrick  was  conTlcted  of  mur- 
der, and  appeals.    Affirmed. 


F.  J.  McCord,  Arat  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  pun- 
ishment assessed  at  tea  years'  confinement 
In  the  penitentiary. 

Appellant  presented  a  second  appllcatioa 
for  continuance,  which  was  overruled  by  the 
court.  Appended  to  the  bill  presenting  the 
matter  is  the  following  qualification  of  the 
court:  "The  witnesses  Kay  and  Stotta  ap- 
peared and  testified  on  the  trial.  The  wit* 
neas  Mrs.  Thorn  is  the  mother  of  defendant, 
and  Mrs.  Stapler  is  his  aunt.  Both  are  very 
old  and  feeble,  and  defendant  lived  with 
them  up  to  a  few  months  ago,  and  now  lives 
right  near  and  knows  their  condition.  That 
these  witnesses  were  absent  at  the. former 
term,  when  a  continuance  was  granted  de- 
fendant for  them.  He,  to  be  diligent,  should 
have  taken  their  deposition."  We  think  this 
qualification  of  the  court  disposes  of  any 
merit  In  appellant's  bill  of  exceptions.  Arti- 
cle 798  of  the  Code  of  Criminal  Procedure 
of  1895  provides:  "Depositions  of  witness- 
es may  also,  at  the  request  of  the  defendant, 
be  taken  in  the  following  cases:  (1)  When 
the  witness  resides  out  of  the  state.  (2> 
When  the  witness  Is  aged  or  Infirm."  See 
Evans  t.  State,  12  Tex.  App.  370.  Appel- 
lant In  his '  application  states  the  fact  that 
the  reason  he  did  not  summon  said  witnesses 
was  because  be  relied  implicitly  upon  their 
being  present.  Xet  he  further  swears  they 
were  both  old  and  Infirm.  In  the  light  of 
this  record.  In  addition  to  the  above,  we  do 
not  think  the  testimony  of  said  witnesses 
would  Justify  a  continuance  outside  of  this 
fact,  since  the  record  does  not  show  their 
testimony  was  of  any  material  character  or 
would  throw  any  light  upon  the  transaction. 
That  said  witnesses  knew  of  the  previous 
bickerings  and  ill  feelings  is  a  fact  testified 
to  by  other  witnesses,  and  no  one  saw  the 
immediate  difficulty,  except  appellant  and 
deceased ;  and,  being  the  second  application, 
this  Itself  would  render  harmless  the  ruling 
of  the  court 

The  only  other  bill  of  exception  In  the  rec- 
ord complains  of  the  action  of  the  court 
in  permitting  the  state,  over  appellant's  ob- 
jection, to  prove  up  the  contents  of  the  te»> 
timony  given  by  the  defendant  In  the  exam- 
ining trial;  the  ground  of  objection  being 
that  defendant  was  not  warned,  and  because 
defendant  was  under  arrest  at  the  time  of 
said  trial,  and  because  no  warning  of  any 
character  was  proved  to  have  been  given 
the  defendant  before  he  made  said  statement. 
The  bill  shows  that  the  original  testimony  of 
the  defendant  in  the  examining  trial  bad 
been  lost,  and  the  state  placed  the  witness 
Britton  on  the  stand,  who  was  coimty  attor- 
ney at  the  time  of  the  examining  trial,  and 
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by  blm  proposed  to  prove  up  the  contents 
of  the  lost  paper.  The  bill  shows  that  the 
objection  was  not  made  to  the  reproduction 
of  the  testimony,  but  that  the  testimony  was 
Inadmissible  because  defendant  was  not  warn- 
ed and  under  arrest.  So  it  will  be  seen  that 
the  bill  of  exception  leaves  it  in  doubt  wheth- 
er this  was  simply  a  statement  of  the  defend- 
ant in  the  examining  trial,  or  whether  it 
was  sworn  testimony  of  defendant  on  said 
trial.  The  law  of  this  state  Is  that,  if  the 
defendant  took  the  stand  on  the  examining 
trial  as  a  witness  and  was  sworn,  then  his 
testimony  could  be  reproduced  against  him 
in  any  subsequent  trial,  and  It  would  be  im- 
material whether  he  was  warned  or  under 
arrest  or  not.  If,  however,  appellant  made  a 
statement  as  required  by  the  statute  in  the 
examlalng  trial,  then  the  state,  before  intro- 
ducing said  testimony,  would  have  to  show 
a  warning.  We  have  uniformly  held  that 
bills  of  exception  must  be  certain,  and  must 
show  clearly  the  exact  question  complained 
of.  This  bill  does  not  do  so.  In  the  case 
of  Dill  v.  State,  35  Tex.  Cr.  R.  240,  33  S.  W. 
126,  60  Am.  St.  Rep.  37,  the  rule  as  suggest- 
ed above  was  clearly  laid  down.  Being  un- 
able to  ascertain  from  the  bill  whether  it 
was  testimony  taken  of  the  defendant  in  the 
examining  trial,  or  whether  it  was  a  state- 
ment, after  due  warning,  made  by  defendant, 
we  would  presume  that  the  court  ruled  cor- 
rectly, and  that  It  was  the  sworn  testimony 
of  the  defendant  that  was  offered  in  evi- 
dence. Furthermore,  we  think  the  record 
shows,  not  quite  conclusively,  however,  that 
it  was  the  testimony  of  the  defendant  that 
was  Introduced..  In  the  condition  of  the  bill 
of  exception,  there  is  nothing  requiring  a 
reversal  of  the  case. 

The  charge  of  the  court  was  correct,  and 
there  is  no  serious  objection  made  to  it  To 
whatever  extent  appellant's  special  charges 
were  applicable,  they  were  covered  in  the 
main  charge.  The  facts  show  that  appel- 
lant was  a  stout,  vigorous  young  man,  and 
deceased  was  a  feeble  old  man,  weighing 
between  95  and  100  pounds.  Appellant  stab- 
bed him  to  death.  BYom  no  standpoint  is 
there  any  real  valid  excuse  or  justification 
offered  for  this  killing.  It  is  true  appellant 
claimed  self-defense;  but  the  facts  are  con- 
clusive against  this  suggestion,  showing  clear- 
ly that  deceased,  an  old  man,  was  unable  to 
do  any  barm  to  appellant.  He  had  no  gun 
or  pistol,  and  appellant  with  a  knife,  as  sug- 
gested, stabbed  him  to  death.  The  occasion 
of  the  difficulty  was  that  deceased  had  fail- 
ed to  feed  some  hogs  belonging  to  an  aunt 
of  appellant.  He  demanded  the  keys  of  de- 
ceased, in  order  that  he  (appellant)  might 
feed  them.  Being  refused  the  keys,  he  be- 
came angered,  and  out  of  this  trivial  reason 
the  difficulty  occurred,  in  which  appellant 
stabbed    deceased   to    death.     This    clearly 


makes  out  a  case  of  murder  In  the  second 
degree,  and  the  evidence  amply  supports  the 
verdict 
The  Judgment  Is  in  all  things  affirmed. 


BASOR  V.  STATm 

(Court  of  Criminal  Appeals  of  Texas.    Tune  19, 

1909.     Motion  for  Rehearing  Withdrawn 

Oct  6,  1909.) 

1.  Gaming  (§  91*)— Indictmknt— Statutes. 

An  indictment  charged  that  accused,  on 
September  5,  1907,  in  T.  county,  did  unlawfully 
keep,  and  was  then  and  there  interested  in  keep- 
ing, a  building,  room,  or  place  to  be  used  as  a 
place  to  bet,  wager,  and  gamble  with  cards,  and 
was  then  and  there  interested  in  the  keeping 
of  such  building,  etc.,  where  people  resorted  for 
that  purpose.  Another  count  charged  ttiat  de- 
fendant, in  the  same  place,  on  the  same  day, 
did  unlawfully  and  knowingly  permit  the  build- 
ing, room,  and  place  which  was  then  and  there 
under  his  control  to  be  used  as  a  place  to  l>et, 
wager,  and  gamble  with  cards,  and  as  a  place 
where  people  resorted  for  that  purpose.  Held, 
that  such  counts  stated  an  offense  under  Acts 
30th  Leg.  1907,  p.  107,  c.  49,  prohibiting  the 
keeping  of  any  building,  room,  or  place  for 
gambling  purposes,  etc. 

[Ed.  Note. — For  other  cases,  see  Gaming,  Cent 
Dig.  §f  256-262;    Dec  Dig.  S  91.*] 

2.  Jtjrt  (S  58*)— Method  of  Dbawiwg— Jubt 

Acts  30th  Leg.  1907,  p.  269,  c.  189,  pro- 
viding for  the  drawing  of  furors  in  counties  hav- 
ing a  city  or  cities  containing  a  population  ag- 
gregating 30,000  or  more  according  to  a  certain 
census,  is  constitutional. 

[Ed.  Note.— For  other  pases,  see  Jury,  Cent 
Dig.  i  266;    Dec  Dig.  (  58.*] 

3.  JuBT  (§  72*)— Absent  Jubobs— Dii.iaEi«CE. 

Accused  having  re9uested  the  court  to  is- 
sue process  for  absent  jurors,  the  clerk  was  di- 
rected to  issue  an  attachment,  which  was  placed 
in  the  hands  of  the  sheriff,  who  within  two 
hours  reported  back  to  the  court  that  the  ab- 
sent jurors  could  not  be  found  in  the  city,  and 
that  they  lived  in  the  country  at  a  distance  ran^ 
ing  from  S  to  20  miles.  The  sheriff  had  previ- 
ously returned  that  eight  of  the  jurors  could  not 
be  found  in  the  county.  Held,  that  the  sherifTs 
diligence  was  insufficient  to  justify  the  court 
in  ordering  talesmen. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §§  333-335;    Dec  Dig.  I  72.»] 

4.  Cbiminal  Law  (S  1166%*)— AppeaI/— Pbej- 

TJDICE. 

Where  there  was  nothing  to  show  that  any 
prejudice  existed  against  defendant  in  the  minds 
of  talesmen  improperly  summoned,  and  it  also 
appeared  that  he  received  the  minimum  punish- 
ment for  an  offense  clearly  proved,  a  conviction 
would  not  be  reversed  because  of  the  court's  er- 
ror in  ordering  talesmen  on  an  insufficient  show- 
ing. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  3114 ;   Dec.  Dig.  {  1166%.*] 

5.  Cbiminai.  Law  (f  369*)— Evidence— Pkiob 
Tbansactionb. 

In  a  prosecution  for  keeping  a  gambling 
room,  evidence  that  witnesses  had  seen  gambling 
carried  on  at  the  place  many  times  within  six 
weeks  immediately  before  the  offense  relied  on 
for  conviction  was  claimed  to  have  occurred  was 
admissible,  under  the  rule  that  evidence  of  acts 
of  control,  ownership,  and  direction  by  accus- 
ed of  the  place  where  the  gambling  was  done, 
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both  before  and  Immediately  atter  the  time 
charged  in  the  indictmei't,  is  admiasible  to  prove 
the  offense  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  822-824;  Dec.  Ug.  I  869.*] 

8,  GAKiKa  (I  97*)— EviDEHCE. 

In  a  prosecution  for  maintaining  a  gam- 
bling room,  evidence  that  a  deputy  sheriff,  in 
raiding  the  room,  found  several  persons  there 
playing  polcer  while  sitting  at  a  table  with  chips 
in  front  of  them,  and  that  K.,  who  was  co-op- 
erating with  Bccnsed,  was  there  cashing  chips, 
but  that  defendant  was  not  there,  together  with 
a  description  of  the  table  and  a  washstand  in 
which  chips  and  cards  were  fonnd,  was  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Oaming,  Cent 
Dig.  I  286;   Dec.  Dig.  {  07.*] 

7.  Indictment  and  Infokkaiion  (S  86*)  — 

Venue. 

An  indictment  charging  the  maintaining  of 
a  gambling  room  in  a  building  in  T.  coanty  suf- 
ficiently alleged  the  venae. 

[BJd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  231;  Dec.  Dig. 
I  86;*   Gaming,  Cent  Dig.  !  221.] 

&  CBraciNAL   IjAW    (I    829*)  —  Bbquebt   to 

Charge— INSTBUCTIONS  Given. 

The  refusal  of  a  request  to  charge,  snb- 
•tantially  given  in  the  court's  main  charge,  was 
not  error. 

[Ed.  Note.— For  other  cases,  see  CriminafLaw, 
Cent  Dig.  i  2011 ;   Dec.  Dig.  {  829.*] 

9.  Ckiminai,   Law    (J    780*>— Instbuctionb— 
Testimony  or  Accoiiflices. 

Under  the  statute  providing  that  the  play- 
ers testifying  in  a  gambling  case  shall  not  be 
regarded  as  accomplices,  the  court  did  not  err 
in  refusing  to  charge  that  the  witnesses  who 


bad  been  engaged  in  playing  poker  at  the  place 
■  *  Doant  were  accom- 
plices. 


run   and  controlled  by  defend 


[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  U  1859-1863;    Dec.  Dig.  i  780.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; W.  T.  Simmons,  Judge. 

Walter  Baser  was  couvicted  of  keeping  a 
building,  room,  or  place  where  people  re- 
sorted for  gaming,  and  he  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  charged  with 
keeping  a  building,  room,  and  place  where 
people  resorted  for  the  purpose  of  betting, 
wagering,  and  gambling  with  cards  in  tbe 
first  count  of  the  indictment  and  in  the  sec- 
ond coimt  with  knowingly  permitting  a 
building,  room,  and  place  under  hla  control 
to  be  used  for  said  purpose.  Both  counts  of 
tbe  indictment  were  presented  by  the  court 
to  the  Jury,  and  tbe  Jury  found  appellant 
guilty,  and  assessed  his  punishment  at  two 
years'  confinement  in  tbe  penitentiary. 

Tbe  charging  part  of  tbe  indictment  is  as 
follows:  "  *  ♦  ♦  That  one  Walter  Rasor, 
alias  Shorty  Baser,  alias  Shorty,  alias  A.  J. 
Ward,  alias  J.  A.  Ward,  In  the  county  of 
Tarrant  and  state  aforesaid,  on  the  5th  day 
of  September  In  the  year  of  our  Lord  one 
thousand  nine  hundred  and  seven,  did  un- 
lawfully keep,  and  was  then  and  there  in- 


terested in  keeping,  a  building,  room,  and 
place  for  the  purpose  of  being  used  as  a 
place  to  bet,  wager,  and  gamble  with  cards, 
and  did  then  and  there  keep,  and  was  then 
and  there  interested  In  keeping,  said  build-. 
Ing,  room,  and  place  as  a  place  where  peo- 
ple resorted  for  the  purpose  of  betting,  wa- 
gering, and  gambling  with  cards,  against  the 
peace  and  dignity  of  the  state.  And  tbe 
grand  Jurors  aforesaid,  upon  their  oaths  as 
aforesaid,  do  further  present  In  and  to  said 
court  that  one  Walter  Rasor,  alias  Shorty 
Baser,  alias  Shorty,  alias  A.  J.  Ward,  alias 
J.  A.  Ward,  In  the  county  and  state,  on  the 
date  aforesaid,  did  unlawfully  and  know- 
ingly permit  a  building,  room,  and  place, 
which  was  then  and  there  under  the  control 
of  the  said  Walter  Baser,  alias  Shorty  Bas- 
er, alias  Shorty,  alias  A.  J.  Ward,  alias  J. 
A.  Ward,  to  be  used  as  a  place  to  bet,  wager, 
and  gamble  with  cards  and  as  a  place  where 
people  resorted  for  tbe  purpose  of  betting, 
wagering,  and  gambling  with  cards,  contrary 
to  the  form  of  the  statutes,"  etc.  Appellant 
filed  a  long  motion  to  quash  this  indictment; 
but,  without  taking  up  appellant's  criticism 
seriatim,  we  will  say  that  the  indictment  is 
In  strict  consonance  and  accord  with  the 
statute  passed  by  the  Thirtieth  Legislature. 
Laws  1907,  p.  107,  c.  48.  We  furthermore 
hold  that  the  statute  Is  not  unconstitutional 
on  the  ground  that  It  Inflicts  a  cruel  and 
unusual  punishment. 

Bill  of  exceptions  No.  2  complains  the 
court  erred  in  organizing  the  Jury  in  this 
case,  insisting  that  the  act  of  the  Thirtieth 
Legislature  known  as  the  "Jury  wheel  law" 
(Laws  1907,  p.  269,  c.  139)  is  unconstitution- 
al. This  has  heretofore  been  decided  against 
appellant  in  tbe  case  of  Smith  v.  State  (Tex. 
Cr.  App.)  113  S.  W.  280.  The  other  matter 
complained  of  In  said  bill  is  embodied  in 
the  Judge's  qualification  of  the  bill,  which 
is  as  follows:  "Instead  of  only  10  Jurors 
appearing  in  response  to  the  summons  men- 
tioned on  the  first  part  of  the  preceding 
page,  17  Jurors  appeared  and  7  were  excus- 
ed by  the  court,  and  the  sheriff's  return 
showed  that  about  8  of  said  Jurors  could 
not  be  found  in  the  county.  The  court,  In 
response  to  motion  of  counsel  for  defend- 
ant to  issue  process  for  all  of  those  Jurors 
upon  the  regular  jury  for  the  week  who  had 
failed  to  appear  for  Jury  service,  etc.,  caus- 
ed process  to  be  Issued  for  the  absent  Ju- 
rors, and  directed  the  clerk  to  Issue  an  at- 
tachment for  said  absent  Jurors,  which  was 
done,  and  said  attachment  placed  in  the 
hands  of  the  sheriff.  Whereupon  the  sher- 
iff took  said  process  and  after  about  a  couple 
of  hout«'  time  reported  bade  to  the  court 
that  said  absent  Jurors  could  not  be  fonnd 
in  the  city,  and  that  they  lived  in  the  coun- 
try at  a  distance  ranging  from  8  to  20  miles, 
and  thereupon  the  court  ordered  the  sheriff 
to  go  out  and  pick  up  talesmen,  which  was 
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ilone."  This  showing,  as  evidenced  by  the 
explanation  of  the  court,  of  the  sheriff's  dil- 
igence to  secure  the  absent  Jurors,  is  not 
such  as  the  law  requires.  It  appears  that 
In  the  first  instance  the  sheriff  reported  the 
Jurors  were  not  to  be  found  in  the  county. 
In  the  second  instance  it  appears  that  after 
a  casual  inquiry  of  two  hours  he  found  they 
lived  in  the  country,  some  S  or  20  miles 
from  the  county  seat  This  clearly  shows 
laches  on  the  part  of  the  sheriff  In  his  effort 
to  summon  the  Jurors  that  had  been  drawn 
from  the  Jury  wheel;  but  we  do  not  think 
It  Is  such  laches  or  such  prejudice  shown 
to  appellant  as  will  authorize  a  reversal  of 
this  case.  The  court  excused  7  of  the  Ju- 
rors, leaving  10  of  the  regular  Jury.  There 
is  nothing  to  show  there  was  any  prejudice 
existing  in  the  minds  of  the  talesmen  against 
appellant  The  facts  in  this  case  show  that 
he  received  the  mlulmuin  punishment  In 
a  case  where  the  facts  are  palpable,  clear, 
and  undisputed,  showing  that  he  did  run  a 
gambling  hall  or  room,  and  was  interested 
In  running  one,  as  in  this  case,  we  do  not 
believe  it  is  such  error  and  laches  on  the 
part  of  the  sheriff  to  summon  the  Jury  that 
will  authorize  a  reversal  of  the  Judgment 

Bill  of  exceptions  No.  3  complains  that  the 
court  erred  In  permitting  witnesses  Smith, 
Hollingsworth,  and  Davidson,  over  appel- 
lant's objection,  to  testify  that  they  had  been 
at  the  place  testified  about  from  twice  to  as 
many  as  a  half  dozen  times,  covering  a 
period  of  about  six  weeks  immediately  be- 
fore September  5,  1907,  that  several  persons 
were  there  each  time  playing  poker,  and 
that  sometimes  defendant  was  there,  and 
during  the  absence  of  George  Kllgore  would 
attend  to  the  game;  that  when  Kllgore  was 
there  he  attended  to  the  game,  and  sold  and 
redeemed  chips,  to  all  of  which  appellant 
objected  on  the  grounds  that  these  were  prior 
occasions  to  the  one  mentioned  in  the  indict- 
ment, and  separate  and  distinct  offenses, 
were  not  binding  on  appellant,  and  no  al- 
legations in  the  Indictment  to  support  such 
testimony,  no  allegations  that  said  place  was 
habitually  kept  or  used  for  the  purpose  men- 
tioned therein,  and  same  was  not  binding 
on  appellant,  which  objections  were  over- 
ruled by  the  court.  There  was  no  error  In 
the  admission  of  this  testimony.  Appellant 
was  charged  with  keeping  and  being  concern- 
ed in  keeping  a  place  where  people  resorted 
for  the  purpose  of  gambling  and  did  gamble. 
Evidence  going  to  show  acts,  control,  owner- 
ship, and  direction  on  the  part  of  appellant 
of  the  place  where  the  gambling  was  done, 
both  before  and  Immediately  after  the  day 
alleged  In  the  indictment,  is  admissible  testi- 
mony to  prove  the  facts  in  the  case. 

Bill  of  exceptions  No.  4  complains  the 
Btate  was  permitted  to  prove  by  deputy  sher- 
iffs that  on  the  Rtb  day  of  September.  1907, 
■rhlch  was  the  time  relied  on  by  the  state, 
they  raid.'^  the  place  on  Second  street  over 
the  Labor  Temple  saloon  and  found  several 


persons  there  playing  poker;  that  they  were 
sitting  at  a  table  and  bad  chips  in  front  of 
them;  that  George  Kllgore  was  there,  but 
was  not  playing;  that  they  saw  him  cash  the 
chips,  but  that  defendant  was  not  there. 
They  also  testified  about  the  table,  describing 
it,  and  said  table  was,  over  appellant's  objec- 
tion, introduced  In  evidence,  with  a  lot  of 
chips,  and  a  washstand  drawer  found  In  the 
room  with  chips  and  cards  in  it.  Appellant 
objected  to  this  testimony  on  the  ground 
that  same  was  immaterial.  Irrelevant,  and 
was  not  binding  on  defendant;  nor  bad  It 
been  shown  that  he  owned  or  claimed  same. 
An  allegation  that  it  had  not  been  shown 
that  he  owned  or  claimed  same  is  not  a  state- 
ment of  a  fact  Were  we  authorized  to  look 
to  the  statement  of  facts  to  complete  a  bill 
of  exception,  we  would  find  that  the  state- 
ment of  facts  shows  that  Kllgore  and  appel- 
lant were  co-operating  together  as  partners 
or  agents  In  running  a  gambling  hall.  There 
was  no  error  In  the  ruling  of  the  court 

Bill  of  exceptions  No.  5  complains  that  the 
indictment  failed  to  describe  the  place  where 
the  offense  charged  therein  was  committed, 
further  than  to  state  that  It  was  a  building 
and  room  in  Tarrant  county,  and  that  whiif 
the  witnesses  Snow,  {{oark.  Smith,  Hollings- 
worth, Davidson,  Robinson,  and  Evatt  were 
on  the  stand  as  witnesses  for  the  state  dur- 
ing the  trial  of  this  case  they  were  each 
permitted,  over  appellant's  objection,  to  tes- 
tify to  the  effect  that  said  place  was  located 
on  Second  street,  between  Houston  and 
Throckmorton,  over  the  Labor  Temple  sa- 
loon. There  was  no  error  in  the  court  per- 
mitting this  testimony.  The  indictment  d<M,« 
not  have  to  be  more  explicit  than  the  one 
above  quoted. 

Bill  of  exceptions  No.  6  complains  that  the 
state  was  permitted  to  prove  that  during 
the  absence  of  Kllgore  appellant  sold  chips 
to  the  players  and  redeemed  them  at  tho 
end  of  the  game,  but  that  when  Kllgore  wax 
present  Kllgore  attended  to  the  game,  and 
that  appellant  paid  the  rent  on  the  place, 
taking  receipt  ther  A>r  in  the  name  of  one 
Ward,  whereupon  the  defendant  requested 
the  court  to  give  the  Jury  the  foUowlnit 
charge,  as  follows:  "Gentlemen  of  the  Jury, 
you  are  charged  that  the  defendant  cannot 
be  convicted  in  this  case  unless  he  owned 
some  Interest  in  the  business  being  run  at 
the  place  testified  about  and  if  you  do  not 
believe  beyond  a  reasonable  doubt  from  the 
testimony  Introduced,  that  he  had  or  owned 
such  interest,  then  you  will  acquit  the  de- 
fendant" Appellant  also  asked  tiie  court 
to  charge  the  Jury  as  follows:  "Ton  are 
charged  that,  before  you  can  convict  In  this 
case,  you  must  believe  from  the  evidence 
that  defendant  was  the  owner,  lessee,  or  ten- 
ant of  the  building,  room,  or  place  mentioned 
in  the  Indictment,  or  had  some  interest  there- 
in, and  if  you  do  not  so  believe,  from  the 
evidence  Introduced,  beyond  a  reascmable 
doubt,  you  will  acquit  the  d^ferdant"    Theise 
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charges  were  substantially  glveu  iu  the 
court's  main  charge,  and  It  was  not  necessary 
to  repeat  same. 

Bill  of  exceptions  No.  7  complains  that  the 
court  erred  in  not  charging  that  the  wit- 
nesses who  had  been  engaged  in  playing 
pokw  at  the  place  run  and  controlled  by  ap- 
peUant  were  accomplices.  The  statute  does 
not  make  the  witnesses  accomplices,  but  ex- 
plicitly says  th^  are  not  where  they  testify 
in  a  gambling  case. 

We  have  carefully  reviewed  all  of  appel- 
lant's bills  of  exception,  and  other  questions 
raised  in  this  record;  and,  finding  no  error 
in  the  record,  the  Judgment  Is  affirmed. 


SPELL  T.  WM.  CAMERON  &  CO.,  Inc. 

(Court  of  Civil   Appeals  of  Texas.     June  24, 

1909.    Rehearing  Withdrawn  Oct.  4, 1009.) 
APPEAL  AND  Ebbob  (S  389*)— Pboceediwo  in 

FOBKA  PAUPEBIS— PbOOF— SUITICIENCT. 

The  proof  by  appellant,  attempting  to  ap- 
peal nnder  Rev.  St.  1895,  art.  1401,  anthorizin? 
an  appellant  to  appeal,  though  nnable  to  pay 
costs  or  give  security  therefor,  on  making  proof 
of  his  inability,  must  be  made  either  before  the 
county  judge  of  the  county  where  appellant  re- 
sides or  before  the  court  trying  the  case,  and  an 
aflSdavit  subscribed  and  sworn  to  before  a  no- 
tary public  is  insufficient  to  confer  jurisdiction 
on   the  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  2075;   Dec.  Dig/  f  389.*] 

Appeal  from  District  Court,  Hardin  Coun- 
ty;   L.  B.  Hlghtower,  Judge. 

Action  by  Lucy  Spell,  guardian  and  next 
friend,  of  Oscar  Spell,  against  William  Cam- 
eron ft  Co.,  Incorporated.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Dismissed. 

John  J.  O'Fiel  and  A.  M.  Hill,  for  appel- 
lant. Taliaferro  &  Nail  and  Sleeper,  Boyn- 
tOD  ft  Kendall,  for  appellee. 


McMEANS,  J.  Lucy  Spell,  as  guardian 
and  next  friend  of  Oscar  Spell,  a  minor, 
brought  this  suit  against  Wm.  Cameron  & 
Co.,  Incorporated,  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  the  minor  while  in  the  employ- 
ment ot  the  defendant  From  a  Judgment 
in  favor  of  the  defendant,  the  plaintiff  at- 
tempted to  appeal  to  this  court  under  the 
provisions  of  article  1401  of  the  Revised 
Statutes  of  1895,  which  reads  as  follows: 

"Where  the  appellant  or  plaintiff  in  error 
is  unable  to  pay  the  costs  of  appeal,  or  give 
security  therefor,  be  shall  nevertheless  be 
entitled  to  prosecute  bis  appeal ;  but,  in  or- 
der to  do  so,  he  shall  be  required  to  make 
strict  proof  of  his  inability  to  pay  the  costs, 
or  any  part  thereof.  Such  proof  shall  be 
made  before  the  county  Judge  of  the  coun- 
ty where  such  party  resides,  or  before  the 
••onrt  trying  the  case,  and  shall  consist  of. 


the  affidavit  of  said  party,  stating  his  inabil- 
ity to  pay  the  costs;  which  affidavit  may 
be  contested  by  any  officer  of  the  court  or 
party  to  the  suit,  whereupon  it  shall  be  the 
duty  of  the  court  trying  the  case,  If  in  ses- 
sion, or  the  county  Judge  of  the  county  in 
which  the  suit  is  pending,  to  bear  evidence, 
and  to  determine  the  right  of  the  party,  un- 
der this  article  to  his  appeal." 

The  affidavit  provided  for  in  the  foregoing 
article  was  subscribed  and  sworn  to  by  Lucy 
Spell  before  A.  M.  Hill,  a  notary  public  of 
Hardin  county,  and  contained  substantially 
all  the  essential  statements  prescribed  by 
the  statute.  But  the  statute  clearly  requires 
that  proof  of  appellant's  or  plaintiff  in  er- 
ror's inability  to  pay  the  costs  of  appeal  or 
give  security  therefor  shall  be  made  either 
before  the  (ounty  Judge  of  the  county  where 
such  party  resides  or  before  the  court  trj-- 
ing  the  case.  We  think  that,  in  order  to 
confer  Jurisdiction  on  this  court  on  appeal 
by  an  affidavit  of  inability  to  pay  costs  of 
appeal  or  give  security  therefor,  it  is  req- 
uisite that  proof  should  be  made  before  one 
or  the  other  of  the  tribunals  named  in  the 
statute,  and  that,  appellant  having  in  that 
regard  failed  to  comply  with  its  require- 
ments, the  appeal  should  be  dismissed ;  and 
it  is  so  ordered.  Kalkosh  v.  Bunting,  40  Tex. 
Civ.  App.  233,  88  8.  W.  389;  Wood  v.  Rail- 
way, 43  Tex.  Civ.  App.  590,  97  S.  W,  823; 
Graves  v.  Horn,  89  Tex.  77,  33  S.  W.  322. 

Appeal  dismissed. 


PARTIN,  FONDREN  ft  FOWLER  et  al.  v. 
WALLACE. 

(Court  of  Civil  Appeals  of  Texas.     June  30, 
1909.     Rehearing  Denied  Oct  7,   1909.) 

1.  Masteb  and  Servant  (§  82*)— Wages- 
Liens— Affidavit. 

An  affidavit  for  a  lien  under  Sayles'  Ann. 
Civ.  St  1897,  art.  3339b,  for  labor,  which  8Ute« 
the  amount  of  the  debt,  and  that  it  was  for 
labor  performed,  and  which  avers  that  the  affi- 
davit was  made  to  fix  a  lien  on  the  product,  it 
sufficient 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  134;   Dec.  Dig.  §  82.*] 

2.  Masteb  and  Sebvant  (g  82*)  — Wages  — 
Statutoby  Liens  —  Pbocekdings  to  Peb- 

FECT. 

An  indebtedness  for  labor  accrues  on  the 
date  fixed  by  agreement  for  the  payment  there- 
for, and  a  lien  for  the  labor  filed  within  30  days 
after  such  date  Is  filed  within  80  days  after 
the  accrual  of  the  indebtednesa  as  required  by 
Sayles'  Ann.  Civ.  St.  1897,  art.  3339b. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §|  133,  184;    Dec.  Dig.  ( 

O^    J 

3.  Masteb  and   Sebvant  (I  82*)  — Wages — 
Statutobt  Liens— Bona  Fide  Pxjbcuasrbs. 

A  laborer's  lien  given  by  Sayles'  Ann.  Civ. 
St.  1897,  art  3339a,  is  not  such  a  lien  as  is 
given  by  Const,  art  16,  f  37,  to  a  mechanic  or 
artisan,  and  a  laborer's  lien  depends  on  the  stat- 
ute and  is  subject   to  its  terms,   one  of  which 
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protects  a  pnrchaser  without  actual  or  conatruc- 
tive  notice  of  the  lien. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  131;   Dec.  Dig.  S  82.*] 

Appeal  from  Tyler  CSounty  Court;  A.  O. 
Reid,  Judge. 

Action  by  E.  P.  Wallace  against  Partln, 
Fondren  &  Fowler,  In  which  T.  H.  Neyland 
and  another,  partners,  Intervened.  From  a 
Judgment  for  plaintiff,  defendants  and  inter- 
veners appeal.  Affirmed  In  part.  Reversed 
and  remanded  in  part. 

Moouey  &  Mann,  for  appellants.  Joe  W. 
Thomas,  for  appellee. 

REESE,  J.  In  this  case  E.  P.  Wallace 
sued  Partln,  Fondren  &  Fowler  In  the  coun- 
ty court  to  recover  $268  alleged  to  be  due 
for  services  as  sawyer  at  their  sawmill. 
Plaintiff  also  set  up  a  laborer's  statutory  lien 
on  1,000  railroad  ties,  the  product  in  whole 
or  In  part  of  his  labors,  which  lien  he 
sought  to  foreclose.  F.  C.  Holland,  trustee 
under  a  deed  of  assignment,  was  also  made 
a  party  defendant,  and  answered,  disclaim- 
ing any  interest  in  tlie  ties,  which  had  not 
«ome  into  his  possession.  The  lien  was  fil- 
ed under  the  statute  on  July  22,  1006.  Suit 
flied  August  27,  190S.  T.  H.  Neyland,  a  firm 
composed  of  T.  H.  Neyland  and  J.  P.  Mann, 
Intervened,  claiming  to  be  purchasers  of  the 
ties  without  notice  of  the  lien.  To  this 
plaintiff  replied,  alleging  notice  to  Interven- 
ers, and  that  they  had  converted  the  ties  to 
their  own  use,  and  praying  judgment  for 
their  value.  It  developed  upon  the  trial  that 
$86.75  of  plaintiff's  account  was  for  board- 
ing the  hands,  and  the  court  rendered 
Judgment  against  defendant  Partin,  Fondren 
A  Fowler  for  the  amount  sued  for  and  fore- 
closing the  Hen  as  against  them  and  Holland 
to  the  extent  of  $181.25  and  against  inter- 
vener T.  H.  Neyland  for  $181.25,  the  amount 
of  the  account  secured  by  the  lien.  Defend- 
ants and  interveners  both  have  perfected  ap- 
peal, but  there  are  on  file  no  briefs  for  de- 
fendants. The  affidavit  of  appellee  as  to 
the  lien  is  sufficient  under  the  statute.  It 
was  not  necessary  to  state  in  the  affidavit 
that  the  ties  wen  manufactured  by  his  la- 
bor. Tlie  amount  of  the  debt  was  stated,  and 
that  it  vras  for  lat)or  and  services  perform- 
ed. It  was  further  stated  that  tlie  affidavit 
was  made  for  the  purpose  of  fixing  a  lien 
on  the  1,000  ties.  Article  3339b,  Sayles'  Ann. 
Civ.  St.  1887. 

The  first,  second,  and  fourth  assignments 
of  error  are  overruled.  There  was  no  error 
in  finding  as  a  fact  that  the  lien  was  filed 
within  30  days  of  the  accrual  <yf  the  indebt- 
edness. The  evidence  was  sufficient  to  show 
that  there  was  an  agreement  to  pay  on  July 


1,  1908,  and  the  indebtedness  accrued  tb^. 
Sparks  v.  Crescent  Lumber  Company,  40 
Tex.  Civ,  App.  222,  88  S.  W.  423. 

The  third  assignment  of  error  presentins 
the  question  is  without  merit  The  trial 
court  found  that  the  interveners  purchased 
and  paid  for  the  ties  prior  to  July  22,  1908. 
when  the  lien  was  fixed  under  the  statute. 
According  to  this  finding,  the  interveners 
had  no  constructive  notice  of  the  lien  at  tlie 
time  they  iMught  and  paid  for  the  ties,  and 
by  the  express  terms  of  the  statute  tbey  are 
protected  unless  they  bad  at  the  time  of  tlie 
purchase  actual  notice  "of  the  claim  of  the 
llenholdo:"  upon  the  ties.  Article  3339b, 
Sayles'  Ann.  Civ.  St  1897.  The  court  makes 
no  finding  upon  the  issue  of  actual  notice. 
The  burden  of  proof  upon  this  issue  would  be 
upon  appellee,  as  the  evidence  shows  that  In- 
terveners are  purchasers  of  the  ties,  and  this 
fact  protects  them  "unless"  they  had  actual 
or  constructive  notice  before  their  purchase. 
The  evidence  does  not  show  such  actual  notice 
of  the  "claim  of  the  lienholder"  on  the  ties 
prior  to  the  purchase,  and  payment  therefor, 
by  interveners.  The  findings  of  the  trial 
court  tend  to  the  conclusion  that  this  issue 
was  not  considered  material.  As  we  view  it, 
appellee's  right  to  recover  of  interveners  de- 
pends upon  proof  of  this  fact  of  notice. 
Sayles'  Ann.  Civ.  St  1897,  art  3339b.  The 
lien  of  appellee  is  not  snch  a  lien  as  is  given 
to  a  mechanic  or  artisan  on  any  article  made 
by  bim  by  section  37,  art  10,  Const.  It 
was  not  so  treated  by  appellee  himself,  'who 
speaks  of  it  as  a  laborer's  lien,  and  the  ties 
as  the  product  of  his  lalx>r,  in  the  language 
of  article  3339a,  which  deals  with  a  different 
class  of  liens  from  those  given  by  the  Consti- 
tution. Appellee's  lien  depends  alone  on  the 
statute  referred  to,  and  Is  subject  to  Its 
terms  and  provisions,  one  of  which  pro- 
tects the  purchaser  without  notice  actual  or 
constructive  of  the  property  upon  which  the 
lien  is  claimed.  The  case  of  Keating  Tmp. 
Co.  V.  Marshall  Elec.  Co.,  74  Tex.  605,  12 
S.  W.  489,  and  other  authorities  to  the  same 
effect,  cited  by  appellee,  have  no  application. 
The  evidence  does  not  appear  to  have  been 
fully  developed  on  this  point  of  notice.  For 
this  reason,  the  judgment  is  reversed  as  to 
the  interveners  and  the  cause  as  to  them  re- 
manded. The  judgment  as  to  the  defendants 
Partin,  Fondren  &  Fowler,  for  debt  and 
foreclosure,  and  against  the  trustee  Holland 
for  foreclosure,  is  affirmed;  no  error  being 
showr  as  to  them.  Except  as  indicated,  the 
assignments  present  no  error,  and  are  over- 
ruled. One-half  of  the  costs  of  appeal  will 
be  taxed  against  appellee  and  one-half 
against  appellants  Partln,  Fondren  &  E\)wler. 

Affirmed  in  part    Reversed  and  remanded 
in  i^art. 
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GROSS  T.   COLONIAL  ASSUR.   CO. 

(Conrt  of  Civil  Appeals  of  Texas.     Jane  30, 
1909.    Rehearing  Withdrawn  Oct.  6, 1909.) 

1.  Insurance  (J  a^e*)— Warrantms— Promis- 

BOBT  WABBAKTIK8— WaBBANTT  AGAINST  AH- 
OTHEB  INSUBANCE. 

A  clause  in  a  fire  insurance  policy  forbid- 
ding other  concurrent  insurance  unless  permit- 
ted is  a  promissoi7  warranty,  so  that  strict  com- 
pliance therewith  is  essential  to  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  ${  856-873;   Dec.  Dig.  J  336.*] 

2.  InsuBANCE  ({  336*)— Wabbantieb— Statc- 

TORT  PbOVISIONB— CONSTBUCTION. 

Rev.  St.  1896,  art.  3096aa,  added  by  Acts 
28th  Leg.  1903,  p.  94,  c.  69,  |  1,  provides  that 
any  provision  of  an  insurance  contract,  which 
provides  that  any  answers  or  statements  made 
therein  or  in  the  application,  if  untrue  or  false, 
shall  render  the  policy  void,  shall  be  of  no  ef- 
fect unless  the  matter  misrepresented  is  ma- 
terial to  the  risk.  A  fire  insurance  policy  pro- 
vided that  it  should  be  void  if  assured  then  had, 
or  thereafter  procured  other  insurance.  Held, 
construing  the  statute  under  the  assumption  that 
it  was  enacted  with  knowledge  of  the  judicial 
doctrine  of  promissory  warranties  and  represen- 
tations, and  requiring  strict  compliance  with 
the  former,  that  it  did  not  abolish  such  doctrine, 
and  the  policy  was  avoided  by  carrying  policies 
in  other  companies,  $750  in  excess  of  thq  $37,- 
000  concurrent  insurance  permitted,  and  the 
small  amount  of  the  excess,  compared  with  the 
total  insurance  permitted,  did  not  excuse  the 
violation  of  the  provision. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  U  856-873 ;   Dec  Dig.  S  336.*] 

S.  Stattjtxs  (8  214*) — Constbtjction— Lkqis- 

i^Tivs  Intent. 

If  a  statute  is  not  ambiguous,  its  meaning 
and  legislative  intent  must  be  determined  from 
the  language  nsed. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  290;   Dec  Dig.  t  214*] 

Error  from  District  Court,  Harris  County ; 
W.  P.  Hamblen,  Judge. 

Action  by  Boone  Gross,  trustee,  against  the 
Colonial  Assurance  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Louis  &  Masterson,  for  plalntlfT  in  error. 
Wm.  Thompson  and  G.  S.  Wright,  for  de- 
fendant In  error. 


McMEANS,  J.  Boone  Grose,  trustee  of 
the  estate  of  8.  L.  Sam  Dry  Goods  Company, 
bankrupt,  sued  the  Colonial  Assurance  Com- 
pany upon  a  policy  of  fire  insurance.  It  was 
allied,  and  shown  by  the  evidence,  that  the 
defendant  has  Issued  Its  policy  of  Insurance 
In  the  sum  of  $2,000  to  L.  R.  McFarlane,  re- 
ceiver of  the  S.  Ll  Sam  Dry  Goods  Company, 
on  the  29th  day  of  November,  1907,  Insuring 
against  direct  loss  or  damage  by  fire  to  the 
stock  of  goods  formerly  the  property  of  the 
S.  L,  Sam  Dry  Goods  Company,  which  bad 
been  adjudged  a  bankrupt;  that  afterwards 
the  plaintiff.  Gross,  was  ^ected  trustee  of  the 
bankrupt  estate,  and  was  acting  as  such 
trustee  In  bringing  this  suit;  that  two  days 
after  the  issuance  of  the  policy  a  flre,  origi- 


nating In  adjoining  buildings,  was  communi- 
cated to  the  property  insured,  which  was 
partly  destroyed,  and  greatly  damaged,  caus- 
ing a  loss  In  excess  of  all  Insurance  In  force 
upon  the  same.  The  defendant  pleaded  a 
failure  to  comply  with  the  iron-safe  clause, 
and  also  a  violation  of  the  concurrent  Insur- 
ance clause.  The  case  was  submitted  to  the 
court,  and  upon  conclusion  of  the  evidence 
judgment  was  rendered  for  the  defendant. 
Plaintiff  has  appealed. 

The  court  filed  Its  findings  of  fact,  from 
which  we  make  the  following  statement: 
At  the  time  of  the  appointment  of  McFarlane 
as  receiver  the  S.  L.  Sam  Dry  Goods  Com- 
pany held  policies  of  flre  Insurance  on  Its 
stock  of  merchandise  In  the  amount  of  $35,- 
750,  which  insurance  was  carried  In  various 
companies,  but  none  of  which  was  carried  by 
the  defendant  In  each  of  said  policies  there 
was  granted  permission  for  carrying  of  only 
$35,000  Insurance.  These  policies  were  turned 
over  to  McFarlane  at  the  time  of  his  ap- 
pointment as  receiver,  but  certain  of  the  In- 
surers declined  to  consent  to  the  policies  Is- 
sued by  them  being  transferred  to  McFarlane 
as  such  receiver,  and  by  consent  of  McFar- 
lane these  policies  were  canceled,  and  In  lieu 
thereof  McFarlane  obtained  other  insurance. 
Including  the  policy  sued  on.  This  policy  con- 
tained the  following  provision:  "This  entire 
policy,  unless  otherwise  provided  by  agree- 
ment Indorsed  hereon  or  added  hereto,  shall 
be  void  If  the  Insured  now  has  or  shall  here- 
after make  or  procure  any  other  contract  of 
Insurance,  whether  valid  or  not,  on  property 
covered  In  whole  or  In  part  by  this  policy." 
The  defendant  gave  to  McFarlane  permission 
to  carry  Insurance  In  the  amount  of  $35,000 
upon  the  property  by  the  following  words  In- 
serted in  the  face  of  its  policy:  "Thirty-five 
thousand  dollars  total  concurrent  insurance 
permitted;  Including  this  policy."  At  the 
time  of  the  flre  the  total  amount  of  Insur- 
ance upon  the  stock  of  goods,  etc,  was  $35,- 
750,  being  $750  In  excess  of  the  amount  per- 
mitted by  the  defendant  in  the  policy  sued 
on.  Neither  the  plaintiff  nor  the  defendant 
knew  of  this  excess  at  the  time  of  the  Is- 
suance of  the  policy  or  at  the  time  of  the 
flre.  The  trial  court  expressly  found  that 
"the  excess  Insurance  In  the  sum  of  $750,  in 
view  of  the  total  line  carried,  *  •  *  was 
In  an  immaterial  amount,  and  not  material  to 
the  risk,  and  that  said  overlnsurance  did  not 
In  any  way  actually  contribute  to  the  loss  or 
damage  by  fire.    «    •    ••' 

The  court's  conclusion  of  law  Is  as  follows: 
"The  provision  of  the  policy  which  provided 
that  the  same  should  be  void  If  the  Insured 
have  or  take  Insurance  unless  agreed  to  by 
the  company  having  been  violated  by  the  ex- 
cess Insurance  of  $760,  and  this  provision  of 
the  policy  being  a  warranty,  the  policy  was 
void  by  reason  of  such  violation.  Acts  1903, 
28th  Leg.  p.  94,  c.  69,  known  as  Rev.   St. 
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art  3006aa  et  seq.,  does  not  apply  to  fire 
Insurance,  and  was  not  so  Intended  by  tbe 
legislature.  Tbe  materiality  of  tbe  viola- 
tion of  aald  provision  in  tbe  policy  cannot 
therefore  be  inquired  into.  I,  tberefore,  con- 
clude that,  tbe  said  warranty  in  tbe  policy 
having  been  violated,  tbe  policy  was  render- 
ed void,  and  tbe  plaintiff  cannot  recover  here- 
in ;  but  if  tbe  court  is  mistaken  in  tbis  con- 
struction of  the  statute  above,  nevertheless. 
It  would  not  apply  in  this  particular  case." 
These  conclusions  are  attacked  by  appellant 
in  bis  various  assignments  of  error.  In  the 
view  we  take  of  tbe  case  it  is  unimportant, 
iind  not  necessary  for  us  to  determine,  wheth- 
er tbe  act  of  1003  applies  to  both  fire  and 
life  insurance  or  life  insurance  only.  Tbe 
first  section,  which  is  there  called  "article 
3096aa,"  provides:  "That  any  provision  in 
iiny  contract  or  policy  of  insurance  issned 
or  contracted  for  in  this  state,  which  pro- 
vides that  tbe  answers  or  statements  made  in 
the  application  for  such  contract  or  in  the 
contract  of  insurance,  if  untrue  or  false,  shall 
render  tbe  contract  or  policy  void  or  voidable, 
shall  be  of  no  effect,  and  shall  not  constitute 
iiny  defense  to  any  suit  upon  such  contract 
imless  It  be  shown  upon  tbe  trial  thereof  that 
the  matter  or  thing  represented  was  material 
to  the  risk  or  actually  contributed  to  tbe  con- 
tingency or  event  on  which  said  policy  be- 
came due  and  payable,  and  whether  it  was 
so  material  and  so  contributed  In  any  case, 
shall  be  a  question  of  fact  to  be  determined 
liy  the  court  or  Jury  trying  such  case." 
I'laintiff  in  error  contends  that  the  act  ap- 
jilles  to  that  provision  of  the  policy  relating 
to  other  insurance  in  amount  beyond  the 
sum  consented  to  by  the  defendant,  and  that 
the  act  of  the  Insured  in  procuring  insurance 
In  excess  of  the  amount  permitted  would 
not  avoid  or  forfeit  the  policy,  unless  it  was 
shown  that  the  breach  was  material  to  the 
risk,  or  actually  contributed  to  the  contingen- 
cy on  which  the  policy  became  due  and  pay- 
able. To  this  contention  we  cannot  agree. 
At  the  time  of  tbe  passage  of  the  act  tbe 
doctrine  of  promissory  warranties  was  rec- 
<i!;nlzed  and  accepted  by  our  courts,  and  for 
,  n  long  time  prior  thereto  tbe  decisions  had 
made  a  distinction  between  representations 
and  such  warranties.  In  Kelly,  Goodfellow 
Co.  V.  Liberty  Insurance  Co.,  8  Tex.  Civ. 
.\pp.  227,  28  S.  W.  1027,  it  was  held  that  the 
iron-safe  clause  in  a  policy  of  fire  insurance 
was  a  promissory  warranty,  and  that  strict 
compliance  therewith  was  a  condition  prece- 
dent to  a  recovery.  Tbe  iron-safe  clause  and 
"the  other  insurance"  clause  are  of  the  same 
character,  both  being  promissory  warranties ; 
and  in  Insurance  Co.  v.  Storm,  6  Tex.  Civ. 
App.  300,  25  S.  W.  318,  it  was  held  that  the 
violation  of  the  "other  insurance"  provi- 
sion avoided  the  policy.  Thus  stood  the  law 
as  construed  by  our  courts  at  the  time  of 
tbe  adoption  of  the  act. 

We  can  assume  that  when  the  I^eglslature 
passed  the  act  it  did  so  with  the  knowledge 


of  tbe  decisions  of  our  courts  in  reference  to 
promissory  warranties,  and  the  distinction 
between  such  warranties  and  statements  or 
representations,  and  If  It  bad  intended  or 
desired  to  abolish  those  distinctions  or  over- 
throw the  doctrine  of  promissory  warranties, 
it  could  have  easily  done  so  by  language  ex- 
pressing such  Intention.  It  is  a  well-settled 
rule  of  construction  that  where  there  is  no 
ambiguity  in  the  statute,  its  meaning  and 
tbe  legislative  intent  must  be  determined 
from  the  language  used.  It  seems  to  us  that 
the  language  of  the  act  cannot  be  so  con- 
strued to  make  it  tbe  "other  insurance" 
clause.  It  simply  applies  to  "Any  provision 
of  an  insurance  contract  which  provides  that 
any  answers  or  statements  made  in  applica- 
tion or  contract  of  insurance,  if  untrue  or 
false,  shall  render  tbe  contract  or  policy  void 
•  •  •  shall  be  of  no  effect  unless  it  be 
shown  •  •  •  that  the  matter  or  ttiing 
misrepresented  was  material  to  the  risk,"  etc. 
The  provision  of  tbe  policy  to  which  plain- 
tiff in  error  seeks  to  have  this  language  ap- 
ply is  as  follows:  "This  entire  policy  shall 
be  void  if  the  assured  now  has  or  shall  here- 
after, make  or  procure  any  other  contract  of 
insurance  whether  valid  or  not"  etc.  This 
provision  does  not  provide  that  any  statement 
or  answer.  If  untrue  or  false,  shall  render 
tbe  policy  void.  We  are  of  tbe  opinion  that 
the  language  of  the  act  in  question  is  not 
ambiguous,  and  under  tbe  rule  of  construc- 
tion above  stated  the  language  clearly  im- 
plies that  it  was  not  the  intention  of  the 
Legislature  to  disturb  or  abolish  the  doctrine 
of  promissory  warranties  by  including  them 
in  the  act.  Tbis  construction  is  borne  out 
by  the  recent  case  of  Scottish  Union  &  Na- 
tional Insurance  Company  v.  Weeks  Drug 
Company,  decided  by  the  Court  of  Civil  Ap- 
peals of  the  Fourth  District  in  which  a  writ 
of  error  was  denied  by  the  Supreme  Court 
(118  S.  W.  1086).  Tbe  policy  sued  on  In  that 
case  contained  a  provision  to  the  effect  that 
"Tbe  assured  will  keep  a  set  of  books  which 
shall  clearly  and  plainly  present  a  complete 
record  of  business  transacted,  including  all 
purchases,  sales  and  shipments,  both  for 
cash  and  for  credit"  etc.  A  violation  of  this 
provision  was  pleaded  by  defendant,  and  on 
tbe  trial  it  was  shown  that  the  books  kept 
by  the  Insured  failed  to  show  any  entry  of 
the  cash  sales  from  November  23,  1007.  to 
the  date  of  the  fire,  which  occurred  on  Janu- 
ary 3.  1008.  Plaintiff  contended  that  tho 
provision  of  tbe  act  of  1003  (article  SOOeaa) 
made  the  keeping  of  such  items  of  the  cosh 
account  not  material  to  tbe  risk  in  view  of 
an  Inventory  taken  subsequently  to  the  is- 
suance of  the  policy.  In  overruling  this  con- 
tention Chief  Justice  James,  who  deltveretl 
tbe  opinion  of  the  court  says:  "The  peculiar 
wording  of  tbe  statute  makes  It  apply  only 
to  the  truth  or  falsity  of  answers  or  state- 
ments in  the  application  or  contract  and 
not  what  was  agreed  in  tbe  contract  to  be 
performed.    Tbe  case  of  Insurance  Company 
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y.  Whltaker,  112  Tenn.  151,  79  S.  W,  121,  04 
L.  R.  A.  451,  106  Am.  St  Rep.  016,  did  not 
inrolre  a  statute  worded  as  this  one.  Tbe 
t-ontract  wa»  clearly  violated  by  the  failure 
to  record  tbe  cash  sales  In  the  books  for- tbe 
period  named,  and  the  consequence  of  thia 
breach  Is  written  In  the  contract  Itself, 
■  *  *  which  plaintiff  must  abide  by,  har- 
iog  agreed  to  it.  ♦  *  ♦  "  Applying  the  rea- 
soning in  that  case  to  the  instant  case,  we 
hold  ttiat  the  contract  of  insurance  sued 
on  was  violate  by  the  insured  in  effecting 
Insurance  upon  the  property  in  excess  of  the 
amount  permitted  by  tbe  contract,  and  that 
this  violation  rendered  the  contract  void. 
Nor  do  we  agree  to  the  contention  of  plaintiff 
In  error  that  the  amount  of  excess,  viz.,  $750, 
was  BO  infinitesimal  and  Insiguiflcant,  as 
compared  to  the  total  Insurance  permitted,  as 
not  to  warrant  consideration  as  a  violation  of 
the  clause  prohibiting  the  carrying  of  insur- 
ance In  excess  of  the  amount  permitted. 

We  are  of  opinion  that  the  assignments  of 
error  presented  by  plaintiff  In  error,  all  of 
which  have  been  considered  by  us,  point  out 
no  reversible  errors,  and  that  the  Judgment 
of  the  court  below  should  be  affirmed,  and  It 
Is  so  ordered. 

Affirmed. 


TSXAS  MEXICAN  RY.  CO.  et  al.  v,  REED.t 

(Conrt  of  Civil  Appeals  of  Texas.     June  10, 

1909.    Rehearing  Denied  Oct  7,  1909.) 

1.  GAmiEss  (8  13*)— Rates— DiBCBiMiNATiOK. 

Under  tbe  statate  i>rohibitinz  discrimina- 
tion by  charging  one  shipper  a  different  rate 
from  that  cbaived  another,  a  lower  rate  charg- 
ed in  a  particular  case,  unless  shown  to  be  open 
to  all  shippers,  is  prohibited  as  a  discrimina- 
tioo. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  I  22;   Dec.  Dig.  S  13.*] 

2.  Cabbiers  (I  13*)— Rates— Contract  Ratk 
— ^Mistake— DiscRiMi  nation. 

Where  the  freiRlit  rate  specified  in  a  cattle 
transportation  contract  was  a  mistake.  It  being 
the  intention  of  both  parties  that  the  regular 
rate  should  be  charged,  there  was  no  discrimina- 
tion. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  I  22;   Dec.  Dig.  |  13.»] 

3.  Cabbisbs  a  192*)- Live  Stock  Contbaot— 
Krowubdos  or  Pbovisions. 

Where  plaintiff  did  not  ask  for  a  special 
rate  for  the  transportation  of  his  cattle,  and 
knew  that  the  contract,  which,  in  fact,  specified 
an  erroneous  rate,  was  made  with  the  under- 
standing that  the  rate  to  l>e  charged  was  tbe  reg- 
olar  rate,  snch  understanding  formed  a  part  of 
the  contract,  and  it  was  therefore  immaterial 
that  be  did  not  know  of  a  provision  therein  that 
the  rate  named  was  subject  to  correction  so  as 
to  conform  to  that  prescribed  by  the  railroad 
commission. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
IJec.  Dig.  t  192.*] 

4.  Cabbikbs  (M  193,  219*)— Tbanspobt.\tion 
OF  Gattix— Mistake  in  Bate. 

Plaintiff  contracted  for  tb*  transportation 
ot  certain  cattle  at  |29  a  car,  both  he  and  the 
Initial  carrier's  agent  believing  that  such  was 


the  regular  rate.  On  the  cattle  arriving  at 
destination,  plaintiff  was  notified  that  the  rate 
was  $30  a  car,  which  the  agent  of  the  last  con- 
necting carrier  demanded  as  a  condition  to  de- 
livery of  the  cattle.  Plaintiff,  refused  for  sev- 
eral hours  to  pay  the  additional  charge  nntil 
the  agent  obtained  authority  to  deliver  the  cat- 
tle without  payment  when  plaintiff,  because  of 
the  lateness  of  the  hour,  refused  to  receive  the 
cattle  until  tbe  next  day.  Held,  that  plaintiff 
was  liable  for  the  additional  charge,  and,  the 
carrier  iiaving  a  statutory  right  to  fiold  the  cat- 
tle until  all  the  freight  was  paid,  plaintiff  could 
not  complain  of  injury  to  the  cattle  by  their 
detention  nnless  the  carrier  was  negligent  in 
caring  for  them. 

FEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  t  950 ;   Dec.  Dig.  K  193,  219.*] 

5.  Cabbiebs  (S  193*)— Cattle  Tbanspobtatio.n 
— Connectino  Cabbies. 

A  connecting  carrier  being  bonnd  to  accept 
and  forward  cattle  delivered  to  it  bv  the  initial 
carrier  was  not  bonnd  by  a  freignt  rate  less 
than  tbe  legal  rate  specified  by  the  agent  of  the 
connecting  carrier  by  mistake. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  (  198.*] 

6.  Cabbiebs   (S  219*)  —  Tbanspobtation  or 
Cattle— Neoligence—Pboximatk  Cause. 

Where  the  detention  of  plaintiffs  cattle  by 
the  last  connecting  carrier  which  resulted  in 
damage  to  them  could  have  been  prevented  by 
plaintiff's  conceding  to  the  carrier's  demand  for 
$21  additional  freight  which  plaintiff  was  then 
able  to  pay,  the  initial  carrier's  negligence  in 
quoting  plaintiff  an  incorrect  rate  was  not  the 
proximate  cause  of  the  damage  to  the  cattle  by 
the  delay  so  as  to  render  such  initial  carrier 
liable   therefor. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  900;   Dec  Dig.  i  219.*] 

Appeal  from  District  Court,  Goliad  Coun- 
ty; James  C.  Wilson,  Judge. 

Action  by  J.  P.  Reed  against  tbe  Texas 
Mexican  Railway  Company  and  others.  From 
a  Judgment  in  favor  of  plaintiff  against  the 
Texas  Mexican  Railway  Company  alone,  it 
appeals,  and  plaintiff  flies  cross-errors.  Re- 
versed and  rendered  in  part,  and  affirmed  in 
part. 

A.  E.  Atlee,  Proctor,  Vandenberge  &  Crain, 
aud  Fowler  &  Fowler,  for  appellant.  G.  E. 
Pope  and  H.  J.  Passmore,  for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  the  appellant  and  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company  and  the  San  Antonio  &  Aran- 
sas Pass  Railway  Company  to  recover  dam- 
ages for  the  alleged  wrongful  detention  by 
the  defendants  of  699  head  of  cattle  shipped 
by  appellee  over  the  railroad  lines  of  said 
defendant  companies  from  Pierce  Station,  in 
Wharton  county,  to  Hebbronville,  in  Duval 
county. 

The  petition  alleges,  In  substance,  that  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company  owns  and  operates  a  line  of 
railway  extending  from  the  town  of  Pierce, 
Tex.,  to  Beeville,  in  Bee  county,  Tex.,  and 
there  connects  with  the  line  of  railway  own- 
ed and  operated  by  the  defendant  the  San 
Antonio  &  Aransas  Pass  Railway  Company; 
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that  said  last-named  defendant  owns  and  op- 
erates a  line  of  road  which  extends  from 
said  tOTvn  of  BeevUle  to  the  town  of  Alice, 
and  there  connects  with  a  line  of  railway 
owned  and  operated  by  defendant  the  Texas 
Mexican  Railway  Company,  which  said  de- 
fendant owns  and  operates  a  line  of  railway 
extending  from  the  town  of  Alice  to  the 
town  of  HebbronvUle,  and  that  said  several 
railway  companies  owned  and  operated  said 
respective  lines  of  road  between  said  points 
named  on  the  22d  day  of  June,  1905;  that 
said  several  respective  lines  of  road  did  then 
constitute  a  through  line  of  transportation 
from  said  town  of  Pierce  to  said  town  of 
Hebbronville ;  that  said  railway  companies 
were  at  said  time  engaged  in  the  business  of 
common  carriers  for  hire  between  said  points 
aforesaid;  that  on  June  22,  1906,  plaintiff 
owned  699  bead  of  beef  cattle,  which  he  de- 
sired to  ship  from  said  town  of  Pierce  to 
said  town  of  HebbronvUle,  and  on  said  date 
he  delivered  said  cattle  to  defendant  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway 
Company,  and  paid  said  railway  company  all 
the  chnrges  due  and  demanded  by  said  rail- 
way company  for  the  transportation  of  said 
cattle  from  Pierce  to  Hebbronville,  as  afore- 
said, and  said  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company  then  and  there  re- 
ceived said  cattle  to  be  transported  by  It 
and  lis  connecting  carriers  on  a  through  con- 
tract of  shipment  from  said  town  of  Pierce 
to  said  town  of  Hebbronville,  and  there  to 
be  promptly  delivered  to  plaintiff ;  that  said 
defendants  the  San  Antonio  &  Aransas 
Pass  Railway  Company  and  the  Texas  Mex- 
ican Railway  Company  recognized,  acqui- 
esced in,  and  acted  on  said  contract  so 
made  by  the  plaintiff  for  the  transportation 
of  said  cattle,  and  plaintiff  says  that  defend- 
ants had  full  knowledge  of  the  fact  that  plain- 
tiff had  prepaid  the  freight  charges  on  said 
cattle  at  Pierce  as  aforesaid,  and,  with  full 
knowledge  of  said  fact,  recognized  said  con- 
tract and  received  and  transported  said  cat- 
tle, as  hereinafter  set  out;  that  said  cattle 
were  delivered  to  defendant  the  Galveston, 
Harrisburg  &  San  Antonio  Railway  Company 
on  the  22d  day  of  June,  1906,  at  6  o'clock 
p.  m.,  and  were  transported  by  said  defend- 
ants on  their  several  lines  of  railway  afore- 
said to  Hebbronville,  reaching  said  place 
at  about  1 :30  p.  m.,  on  the  23d  day  of  June, 
1906,  and,  immediately  upon  the  arrival  of 
said  cattle  at  Hebbronville,  plaintiff  demand- 
ed possession  of  his  said  cattle  of  said  Texas 
Mexican  Railway  Company,  and  said  defend- 
ant, acting  by  and  with  the  advice  and  con- 
sent of  said  other  defendants,  and  being  in- 
stigated thereto  by  said  other  defendants, 
willfully  and  without  authority  of  law  de- 
manded of  plaintiff  $21  freight  in  addition  to 
and  In  excess  of  the  freight  agreed  upon  be- 
tween plaintiff  and  the  said  Galveston.  Har- 
risburg &  San  Antonio  Railway  Company, 
and  which  said  freight  agreed  upon  and 
paid  by  plaiuUfl  to  said  railway  company. 


as  aforesaid,  amounted  to  the  sum  of  $309, 
and  which  said  sum  of  freight  charges  were 
clearly  shown  by  and  specified  in  said  con- 
tract of  shipment,  and  said  defendants,  act- 
ing together,  with  the  intention  of  extorting 
from  this  plaintiff  said  additional  sum  of  $21 
willfully  and  without  authority  of  law  re- 
fused to  deliver  plaintiff's  said  cattle  to  blm, 
although  plaintiff  made  repeated  demands  up- 
on the  agent  of  said  Texas  Mexican  Railway 
Company,  Hebbronville,  for  said  cattle,  but 
said  railway  companies,  acting  together,  as 
aforesaid,  refused  to  permit  plaintiff  to  take 
possession  of  said  cattle  from  1 :30  p.  m.  un- 
til 7  p.  m.  on  said  23d  day  of  June,  1906. 
when  said  agent  at  Hebbronville  offered  to 
deliver  said  cattle  to  plaintiff  without  the 
payment  of  said  additional  freight  charges; 
that  it  was  Impossible  for  plaintiff,  on  ac- 
count of  its  t>elng  late  in  the  day,  and  on  ac- 
count of  the  near  approach  of  night,  to  take 
charge  of  and  properly  care  for  said  cattle 
when  they  were  offered  to  him,  as  aforesaid, 
and  by  reason  of  the  detention  of  said  cat- 
tle by  the  Texas  Mexican  Railway  Company, 
acting  together  with  said  other  defendants, 
as  aforesaid,  he  was  compelled  to  leave  bis 
said  cattle  confined  in  the  pens  at  Hebbron- 
ville until  the  morning  of  the  24th  of  June, 
1906;  that  said  agent  knew,  or  should  have 
known,  that  It  was  Impossible  for  plaintiff 
to  take  his  said  cattle  at  said  late  hour  in 
the  day;  that  said  cattle  had  already  been 
confined  in  the  pens  and  In  said  cars  when 
they  reached  the  town  of  Hebbronville  for 
a  period  of  24  hours  without  food,  and,  by 
reason  of  the  unlawful,  willful,  and  out- 
rageous conduct  of  defendants  acting  togeth- 
er, as  aforesaid,  plaintiff's  said  cattle  were 
held  in  confinement  without  food  for  a  fur- 
ther period  of  17  hours  beyond  and  in 
excess  of  the  time  necessary  In  the  proper 
and  speedy  transportation  and  delivery  of 
said  cattle  tQ  him  at  Hebbronville,  and  that, 
by  reason  thereof,  the  said  cattle  became 
sick  from  want  of  food  and  suflSclent  supply 
of  water,  and  were  damaged  thereby  In  the 
sum  of  $1,647.50;  that,  in  addition  thereto, 
defendants  are  liable  to  plaintiff  for  a  pen- 
alty in  the  sum  of  $609  on  account  of  their 
unlawful  and  willful  conduct  In  attempting 
to  force  plaintiff  to  pay  said  sum  of  $21 
in  excess  of  the  freight  agreed  upon  and 
specified  in  said  contract  of  shipment,  and 
falling  and  refusing  to  deliver  said  cattle  to 
plaintiff,  upon  his  demand  for  same,  as  afore- 
said. Then  follow  allegations  of  additional 
damages  by  reason  of  hand  hire,  horse  hire, 
and  other  expenses  incurred. 

It  is  further  alleged,  In  substance,  tbat 
if  plaintiff  Is  mistaken  in  his  allegations  tbat 
the  contract  made  by  him  with  the  Galves- 
ton, Harrisburg  &  San  Antonio  RaUway 
Company,  as  before  set  out,  was  recognized 
and  acquiesced  in  by  the  other  defendants, 
and  that  said  defendants,  knowing  that  the 
freight  on  said  cattle  had  been  paid,  acted 
together  lu  wrongfully  withholding  said  cat- 
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tie  from  plaintiff,  as  before  allied,  then 
plaintlfC  alleges  and  shows  to  the  court  that 
he  made  said  contract  with  said  defendant 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company,  and  said  defendant,  by  the 
tarns  of  said  contract,  agreed  to  protect 
plaintiff  In  the  through  rate  of  freight  speci- 
fied In  said  contract  and  paid  to  it  by  plain- 
tiff; that,  if  said  defendant  the  Galveston, 
Harrlsburg  &  San  Antonio  Railway  Company 
contracted  with  plaintiff  for  a  lower  rate 
of  freight  on  said  cattle  than  the  regular 
rate  from  Pierce  to  Hebbronvllle,  such  fact 
was  entirely  unknown  to  plaintiff,  and,  if 
sncb  was  not  intended  by  said  defendant, 
then  plaintiff  says  the  erroneous  freight 
charge  so  given  to  lilm  was  the  result  of 
the  negligence  and  carelessness  of  said  de- 
fendant's agent  at  Pierce;  that,  relying  up- 
on the  representations  of  said  defendant's 
agent  at  Pierce-  and  the  stipulations  con- 
tained In  said  contract,  plaintiff  believed  he 
had  paid  all  the  freight  charges  due  and 
collectible  for  the  transportation  of  said  cat- 
tle, and  plaintiff  relied  upon  the  defendant 
the  Galveston,  Harrlsburg  &  San  Antonio 
Railway  Company  to  notify  said  other  de- 
fendants the  San  Antonio  &  Aransas  Pass 
Railway  and  the  Texas  Mexican  Railway 
Company  of  the  fact  that  the  freight  charges 
on  said  cattle  had  been  paid,  and,  in  the 
event  it  should  be  found  by  court  that  said 
defendant  the  Galveston,  Harrlsburg  &  San 
Antonio  Railway  Company  did  not  so  notify 
said  other  defendants,  then  plaintiff  would 
show  to  the  court  that  same  was  due  to  the 
carelessness  and  negligence  of  said  defend- 
ant, and  resulted  in  the  defendant  the  Texas 
Mexican  Railway  Company  demanding  of 
plaintiff  said  sum  of  $21  additional  freight 
charges,  supposed  to  be  due  on  said  cattle, 
and  the  holding  of  said  cattle,  because  of 
plaintifTs  refusal  to  pay  said  $21;  that 
plaintiff  would  show  to  the  court  that  said 
negligence  and  carelessness  of  the  defendant 
the  Galveston,  Harrlsburg  &  San  Antonio 
Railway  Company,  in  the  first  place,  in  fix- 
ing and  charging  an  erroneous  freight  rate, 
as  aforesaid,  and,  in  the  second  place,  in 
not  notifying  said  other  defendants  that  the 
freight  charges  on  said  cattle  had  been  paid, 
as  aforesaid,  either  one  or  both  were  the 
immediate  and  proximate  cause  of  all  the 
damages  sustained  by  the  plaintiff. 

Appellant  answered  by  general  and  special 
demurrers,  by  general  denial,  and  four  spe- 
cial pleas,  substantially  as  follows: 

(1)  Appelant  denied  that  it  was  guilty  of 
the  n^lgence  alleged  by  plaintiff,  but  al- 
leged that  it  was  reedy  and  willing  to  malce 
delivery  of  the  shipment  on  arrival  at  des- 
tination, and  would  have  made  prompt  de- 
livery of  the  same,  and  did  tender  to  plain- 
tiff the  delivery  of  said  shipment  on  the 
payment  of  the  freight  charges  legally  due, 
and  which  had  w>t  heretofore  been  paid  by 
the  plaintiff ;  that  the  sum  of  $600  alleged  to 
have  been  paid  by  plaintiff  as  the  agreed 


charges  agreed  npon  by  plaintiff  and  the 
Galveston,  Harrlsburg'  &  San  Antonio  Rail- 
way Company  was  short  of  the  legal  charges, 
according  to  the  published  rate  and  the  rate 
promulgated  by  the  Railroad  Commission  of 
Texas  for  the  shipment  alleged ;  and  that  the 
amount  appellant  demanded  in  addition  to 
said  sum  of  $609,  viz.,  $21,  was  the  shortage 
which  api)ellant  was  required  by  law  to  de- 
mand and  collect,  and 'that,  if  any  delay  was 
occasioned  in  the  delivery  of  said  cattle,  such 
delay  resulted  from  the  delay  and  refusal  of 
plaintiff  to  pay  the  said  legal  freight  charges 
according  to  the  published  rate  and  the  rate 
fixed  by  the  Railroad  Commission  of  Texas, 
and,  in  so  refusing  to  pay  said  additional 
charges,  was  guilty  of  negligence  contributing 
to  his  damages. 

(2}  That,  If  it  were  true  that  the  Galveston, 
Harrlsburg  &  San  Antonio  Railway  Company 
fixed  a  rate  of  $609  for  the  shipment  of  appel- 
lee's cattle,  nevertheless  appellant  was  not 
bound  thereby,  and  never  ratified  same ;  that, 
on  the  contrary,  appellant  and  appellee  en- 
tered into  contracts  in  writing  for  the  trans- 
portation of  said  cattle  from  Alice  to  Het>- 
bronvllle  at  tariff  rates,  being  the  rate  fixed 
by  said  Railroad  Commission  of  Texas,  which, 
from  Pierce  to  Hebbronvllle,  would  be  15 
cents  per  hundred,  or  an  aggregate  of  $630 
for  the  entire  shipment. 

(3)  That,  if  appellee  was  injured  at  all,  said 
injuries  were  due  to  the  refusal  of  appellee 
to  pay  the  freight  rate  fixed  by  the  Railroad 
Commission  after  he  bad  been  fully  inform- 
ed of  the  true  rate  as  fixed  by  said  commis- 
sion for  the  shipment  of  said  cattle,  and, 
after  he  had  been  Informed  that  the  rate  as 
originally  fixed  by  the  Galveston,  Harrlsburg 
&  San  Antonio  Railway  Company  was  erro- 
neous, the  appellee  well  knowing  that  the  rate 
as  originally  given  him  by  the  agent  of  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company  was  subject  to  correction,  so 
as  to  conform  to  the  rates  prescribed  by  said 
Railroad  Commission ;  that  in  falling  and  re- 
fusing under  the  circumstances  to  pay  said 
additional  sum  appellee  was  guilty  of  negli- 
gence, which  contributed  to  causing  his  in- 
juries. 

(4)  That,  by  the  terms  of  the  various  con- 
tracts or  bills  of  lading  made  by  appellee 
with  the  various  defendants  to  this  suit  for 
the  transportation  of  his  cattle.  It  was  pro- 
vided that  said  cattle  were  shipped  thereun- 
der subject  to  correction  as  to  rate,  weight, 
and  classiflcation,  so  as  to  conform  to  the 
rates,  rules,  and  regulations  prescribed  by 
the  Railroad  Commission  of  Texas;  that,  ac- 
cording to  such  rates,  rules,  and  regulations, 
the  amount  of  the  freight  charges  on  said 
shipment  was  the  sum  of  $630  in  place  of  the 
sum  of  $609  paid  by  appellee,  and  therefore, 
according  to  the  terms  of  said  contracts,  ap- 
pellee was  not  entitled  to  delivei-y  of  said 
cattle  until  he  had  paid  the  balance  of  the 
freight  charges  due  as  fixed  by  said  Railroad 
Commission. 
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The  defendant  the  Qalveston,  Ilarrlaburg 
&  San  Antonio  Railway  Company  answered 
by  general  and  special  demurrers,  and  gen- 
eral denial  and  various  special  pleas.  By 
said  special  pleas  said  defendant  pleaded: 

(1)  The  terms  of  a  written  contract  for  the 
transportation  of  said  cattle  by  said  defend- 
ant, whereby  it  was  agreed  that  said  defend- 
ant should  only  be  liable  for  the  transporta- 
tion of  said  cattle  from  Pierce  to  Beeville, 
and  not  liable  for  any  injuries  to  said  cattle 
beyond  said  point.  That  it  had  fully  com- 
plied with  its  contract  by  transporting  said 
cattle  to  Beeville  with  due  care  and  dis- 
patch, and  dellTerlng  same  to  the  San  An- 
tonio &  Aransas  Pass  Railway  Company  for 
further  transportation. 

(2)  That  said  written  contracts  specially 
provided  that  same  were  subject  to  correction 
as  to  rate,  weight,  and  classification,  so  as  to 
conform  to  the  rates,  rules,  and  regulations  of 
the  Railroad  Commission  of  Texas,  and  that 
the  snm  of  |009,  claimed  by  appellee  as  the 
rate  named  in  said  contract,  was  erroneoas, 
and  was  made  by  mistake  of  the  agent  of  said 
defendant,  who  had  no  authority  to  make 
such  rate,  and  same  was  not  in  accordance 
with  the  rate  for  such  shipments  as  fixed  by 
the  Railroad  Commission,  but  that  said  rate 
should  have  been  fixed  at  $630,  and  sought  re- 
covery for  the  sum  of  $21,  the  difference  be- 
tween said  sum  and  the  sum  paid  by  appel- 
lee, $609. 

(3)  That,  if  appellee  was  damaged,  same 
was  due  to  bis  refusal  to  pay  the  rate  of 
freight  as  fixed  by  the  Railroad  Commission 
of  Texas  for  such  shipment  after  he  had  been 
fully  Informed  what  the  true  rate  was,  and 
after  he  had  been  informed  that  the  original 
rate  fixed  was  erroneous.  That  in  refusing 
to  pay  said  rate,  under  the  circumstances,  ap- 
pellee was  guilty  of  negligence  contributing 
to  his  Injuries. 

The  San  Antonio  &  Aransas  Pass  Rail- 
road Company  answered  by  general  and  spe- 
cial demurrers,  and  general  denial  and  various 
special  pleas,  whereby  It  was  alleged:  That 
said  defendant  was  not  bound  by  any  rate  fix- 
ed by  the  Galveston,  Harrisburg  &  San  An- 
tonio Railway  Company,  which  was  not  rati- 
fied by  said  defendant  That  said  defendant 
transported  appellee's  cattle  from  Beeville  to 
Alice  under  written  contracts  at  tariff  rates 
fixed  by  the  Railroad  Commission  from  Pierce 
to  HebbronvUle,  which  was  15  cents  per  100 
pounds,  or  an  aggregate  of  $630.  That  said 
defendant  accepted  said  shipment  and  trans- 
ported same  under  and  by  virtue  of  written 
contracts  whereby  it  only  undertook  to  trans- 
port and  become  responsible  for  the  trans- 
portation of  same  over  the  line  of  its  road 
from  Beeville  to  Alice.  That  the  injury  and 
damage  to  appellee,  if  any,  was  due  to  his 
refusal  to  pay  the  true  rate  of  freight  fixed 
by  the  Railroad  Commission  of  Texas  after 
be  had  been  fully  advised  that  the  rate  orig- 
inally fixed  by  the  Galveston,  Harrisburg  & 
San  Antonio   Railway   Company   was  erro- 


neous, said  appellee  well  knowing  that  the 
rate  as  Originally  given  him  by  the  agait  of 
the  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company  was  subject  to  correction, 
so  as  to  conform  to  the  rates  prescribed  by 
the  Railroad  Commission.  That  the  rtfusal 
of  appellee  to  pay  said  freight  rate,  as  pre- 
scribed by  said  Railroad  Commission,  consti- 
tuted negligence  on  bis  part,  which  contribut- 
ed to  causing  said  injuries  and  damages. 

The  trial  In  the  court  below  without  a 
jury  resulted  In  a  judgment  in  favor  of 
plaintiff  against  the  appellant  the  Texas  & 
Mexican  Railway  Company  for  the  sum  of 
$1,647.50  claimed  by  plaintiff  as  damages 
for  d^reclation  in  value  of  said  cattle  caus- 
ed by  their  detention  by  said  defendant,  and 
in  favor  of  the  other  defendants  that  plain- 
tiff take  nothing  as  against  them.  From 
this  judgment  the  Texas  &  Mexican  Rail- 
way Company  has  appealed,  and  plaintiff 
has  also  perfected  a  cross-appeal  against  the 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company,  and  seeks  a  reversal  of  the 
judgment  in  favor  of  said  defendant  In  event 
his  judgment  against  appellant  is  not  af- 
firmed. 

The  facts  found  by  the  trial  court  are  as 
follows: 

"(1)  I  find:  That  on  or  about  the  22d 
day  of  June,  1006,  plaintiff  was  the  owner 
of  699  head  of  beef  cattle  at  or  near  the 
town  of  .Pierce  in  Wharton  county,  Tex., 
which  he  desired  to  ship  from  the  said  town 
of  Pierce  to  the  town  of  HebbronvUle,  In 
Duval  county,  Tex. 

"(2)  That,  before  plaintiff  purchased  all 
of  said  cattle,  he  made  Inquiry  of  some  per- 
son whom  he  did  not  know,  not  the  super- 
intendent, in  the  ofllce  of  the  Galveston,  Har- 
risburg &  San  Antonio  Railway  Company  in 
the  building  in  which  Is  situated  the  divi- 
sion headquarters  of  said  company  at  Vic- 
toria, Tex.,  as  to  the  rate  on  said  cattle 
from  El  Campo,  Tex.,  to  HebbronvUle,  Tex.. 
from  which  point  the  plaintiff  first  intend- 
ed to  ship  his  cattle,  and  was  in  said  office 
of  said  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company,  informed  that  said  rate 
was  $29  per  car.  That  plaintiff  then  pur- 
chased a  part  of  said  cattle  at  or  near  El 
Campo  after  having  been  also  informed  by 
the  agent  of  the  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company  at  El  Campo, 
that  the  rate  on  said  class  of  cattle  from 
El  Campo  to  HebbronvUle  was  $29  per  car. 
That  said  cattle  were  situated,  when  bought 
by  plaintiff,  at  a  point  about  equal  In  dis- 
tance from  El  Campo  and  Pierce.  That  on 
account  of  local  conditions  at  the  two  places. 
El  Campo  and  Piefce,  it  was  decided  by 
plaintiff  to  ship  his  said  cattle  from  Pierce 
instead  of  El  Campo.  Before  deciding  to 
ship  bis  cattle  from  Pierce  instead  of  El 
Campo,  plaintiff  was  Informed  by  said  agent  ' 
of  the  Galveston,  Harrisburg  &  San  Antonio 
Railway   Company    at   El   Campo   that   the      I 
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rate  on  said  cattle  from  Pierce  to  Hebbron- 
vlUe  would  be  and  was  the  same  as  said 
rate  on  said  cattle  would  be  and  was  from 
El  Campo  to  HebbronviUe,  and  was  also  in- 
formed by  the  agent  of  the  Galveston,  Har- 
risburg  &  San  Antonio  Railway  Company  at 
Pierce,  after  discussion  of  the  rate  with  said 
agent  at  Fierce,  who  at  first  charged  $30 
per  car,  tliat,  before  plaintlfT  would  con- 
!>ent  to  ship  his  said  cattle  from  Pierce  in- 
stead of  El  Campo,  he  was  assured  by  the 
said  agent  of  the  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company  both  at  El 
Campo  and  Pierce,  as  aforesaid,  that  said 
rate  was  the  same,  to  wit,  $29  per  car  from 
Pierce  to  Hebbronville. 

(3)  That  plalntifT  relied  on  said  represen- 
tations of  said  agent  at  El  Campo  and  of 
said  agent  at  Pierce  as  to  said  rate,  and 
that  plaintiff  entered  into  a  binding  contract 
with  defendant  the  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company  through  its 
agent  at  Pierce  for  the  transportation  of 
«aid  cattle  from  Pierce  to  Hebbronville  for 
the  remuneration  of  $29  per  car,  aggregating 
on  the  21  cars  of  stock  the  sum  of  $609, 
which  said  sum  of  $609  plaintiff  paid  to  said 
agent  of  the  Galveston,  Harrisburg  ft  San 
Antonio  Railway  Company  at  Pierce  when 
said  contract  was  made,  desiring,  Intending, 
and  believing  that  he  was  paying  the  regu- 
lar and  full  amount  of  freight  charges  on 
said  cattle  from  Pierce  to  Hebbronville. 

"(4)  I  find  that  said  rate  was  an  erroneous 
one,  and  was  quoted  through  error  on  the 
part  of  the  agents  of  the  Galveston,  Harris- 
burg &  San  Antonio  Railway  Company ;  that 
the  rate  as  fixed  by  the  Railroad  Commis- 
sion of  Texas  on  such  shipment  from  Pierce 
to  Hebbronville  is  $30  per  car  or  an  aggre- 
gate of  $630  on  such  shipment  The  $21 
demanded  by  the  agent  at  Hebbronville  was 
the  difference  between  $609  collected  as  the 
freight  between  Pierce  and  Hebbronville  and 
the  amount  of  freight  as  fixed  by  the  Rail- 
road Commission  of  Texas. 

"(.o)  I  find  that  plaintiff  had  no  knowledge 
of  said  rate  so  fixed  by  the  Railroad  Com- 
mission of  Texas,  and  bad  no  knowledge  of 
said  error  on  the  part  of  the  agents  of  the 
Galveston,  Harrisburg  ft  San  Antonio  Rail- 
way Company,  and  did  not  In  any  manner 
contribute  thereto ;  that  plaintiff  paid  said 
amount  of  $609  believing  that  same  was 
fonect,  and  relying  on  the  said  agent  of  the 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company  at  Pierce  to  quote  him  the 
correct  rate  on  said  shipment 

"(6)  I  find:  That  bills  of  lading  were  Is- 
sued by  the  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company  to  plaintiff  for 
the  shipment  of  said  cattle  from  Pierce, 
showing  the  destination  of  said  cattle  to  be 
Hebbronville.  That  a  rate  of  $29  per  car 
was  stated  as  the  rate  In  said  bills  of  lad- 
ing. 

"(7)  That  said  cattle  were  transported  by 


said  Galveston,  Harrisburg  ft  San  Antonio 
Railway  Company  from  Pierce  on  the  22d 
day  of  June,  1906,  to  BeevlUe,  Tex.,  and 
there  delivered  to  the  San  Antonio  &  Aran- 
sas Pass  Railway  Company,  and  by  said 
San  Antonio  ft  Aransas  Pass  Railway  Com- 
pany were  transported  from  Beevllle,  Tex., 
to  Alice,  Tex.,  and  there  delivered  to  the 
Texas  Mexican  Railway  Company  to  be  by 
it  transported  from  Alice  to  Hebbronville. 
That  upon  arrival  of  said  cattle  at  Alice, 
plaintiff  informed  the  Texas  Mexican  Rail- 
way Company's  agent  there  that  freight  on 
said  cattle  was  prepaid,  and  that  said  agent 
knew  that  the  freight  was  all  prepaid,  and 
that  same  was  $609  when  he  accepted  same 
for  transportation. 

"(8)  That  said  cattle  arrived  at  Hebbron- 
ville at  about  1  o'clock  p.  m.,  and  were  un- 
loaded at  about  1:30  o'clocl^  p.  m.,  on  the 
23d  day  of  June,  1906.  That  the  Texas  Mex- 
ican Railway  Company's  agent  at  Hebbron-. 
viUe  then  demanded  of  plaintiff,  J.  P.  Reed, 
$21  additional  freight,  and  refused  to  de- 
liver said  cattle  without  payment  of  same. 
That  plaintiff  informed  said  agent  that  the 
entire  freight  charges  had  been  prepaid  by 
him  at  Pierce,  and  requested  delivery  of  the 
cattle,  Informing  said  agent  that  he  must 
have  said  cattle  early  in  the  evening  so  as 
he  could  handle  them  and  carry  said  cattle 
to  water  and  grass.  That  said  agent  of  the 
Texas  Mexican  Railway  Company  refused 
to  deliver  said  cattle  to  plaintiff,  without 
the  payment  of  said  $21  additional  freight 
charges  until  about  7  o'clock  p.  m.  on  said 
date,  when  said  agent  sought  to  deliver 
said  cattle  to  plaintiff  without  the  pay- 
ment of  said  charges.  That,  owing  to  the 
lateness  of  the  hour,  and  the  fact  that  plain- 
tiff could  not  find  water  and  grass  for  his 
said  cattle,  be  could  not  receive  the  cattle 
and  safely  handle  them  at  the  late  hour 
the  cattle  were  tendered  him.  That  plain- 
tiff received  said  cattle  about  7:15  o'clock 
next  morning,  June  24,  1906. 

"(9)  I  find  that  said  cattle  were  confined 
in  the  pens  of  the  Texas  Mexican  Railway 
Company  at  Hebbronville  after  their  arrival 
for  a  period  of  about  17  hours  longer  than 
would  have  been  the  case  had  they  been  de- 
livered to  plaintiff  when  he  demanded  same; 
_^that  said  cattle  had  no  food  and  an  Insuffi- 
'clent  supply  of  water,  and  were  damaged  by 
reason  of  such  excessive  confinement  and 
Improper  supply  of  food  and  water,  accord- 
ing to  the  evidence,  in  the  sum  of  $1,647.50. 

"(10)  There  Is  no  discrimination  against 
other  shippers  shown  by  the  evidence  in  this 
case. 

"(11)  The  evidence  does  not  show  that 
there  was  any  complicity  or  agreement  be- 
tween the  Galveston,  Harrisburg  &  San  An- 
tonio Railway  Company  or  the  San  Antonio 
&  Aransas  Pass  Railway  Company  and  said 
Texas  Mexican  Railway  Company  to  so  hold 
said  cattle  for  the  payment  of  any  additional 
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freight  charges,  but  that  the  same  were  so 
held  by  said  Texas  Mexican  Railway  Com- 
pany without  the  knowledge  or  consent  of  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company. 

"(12)  I  find  that  there  was  a  sufficient  sum 
of  the  amount  of  prepaid  freight  to  hare 
more  than  satisfied  the  tarifC  rates  of  the 
Texas  Mexican  Railway  Company  and  of  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany on  said  shipment" 

The  undisputed  evidence  shows  that  it 
was  the  intention  of  both  appellee  and  the 
agent  of  the  Galveston,  Harrlsburg  &  San 
Antonio  Railway  Company  that  the  cattle 
should  be  shipped  at  the  regular  rate.  Ap- 
pellee does  not  Intimate  In  his  testimony  that 
he  requested  or  desired  any  special  rate, 
and,  when  the  controversy  arose  between 
him  and  the  a^ent  of  appellant  at  Hebbron- 
Tllle,  be  only  Insisted  that  the  rate  named 
In  the  bin  of  lading  was  the  correct  rate, 
and  told  said  agent  that,  if  he  would  permit 
him  to  take  the  cattle  without  paying  the 
additional  charge  of  $21,  if  be  found  upon  In- 
vestigation that  the  rate  claimed  by  said 
agent  was  the  regular  or  commission  rate, 
he  would  pay  It  The  contract  of  shipment 
made  by  the  initial  carrier  was  for  the  trans- 
portation and  delivery  of  the  cattle  to  the 
connecting  line  at  BeevlIIe,  and  contained 
the  usual  clause  limiting  the  liability  of  the 
carrier  as  to  said  shipment  to  its  own  line, 
except  as  to  the  protection  of  the  through 
rate  of  freight  Upon  the  face  of  the  con- 
tract and  immediately  at)ove  the  caption 
"Live  Stock  Contract,"  "IJmltlng  the  Lia- 
bility of  the  Carriers,"  which  is  printed  in 
capital  letters  across  the  center  of  the  page 
and  is  immediately  followed  by  the  date  of 
the  execution  of  the  contract  and  Its  various 
provisions  and  recitals,  is  printed  In  plain 
black  type  the  following  notice:  "This  bill 
of  lading  is  given  subject  to  correction  as  to 
rate,  weight  and  classification,  so  as  to  con- 
form to  the  rates,  rules,  and  regulations  pre- 
scribed by  the  IRailroad  Commission  of  Tex- 
as, and  to  the  rates,  rules,  and  regulations 
adopted,  according  to  law,  for  interstate  ship- 
ments." Plaintiff  testified  that  he  did  not 
read  the  contract  before  signing  it,  and  did 
not  know  that  the  clause  above  quoted  was 
contained  therein  or  appeared  thereon  as 
above  shown.  When  the  cattle  were  received 
by  the  Aransas  Pass  Railway  Company  at 
BeevlUe,  new  contracts  of  shipment  were 
made  by  which  said  company  undertook  to 
transport  said  cattle  to  Alice,  and  there  de- 
liver them  to  the  connecting  carrier.  These 
contracts  do  not  name  or  specify  the  freight 
rate  further  than  by  the  use  of  the  word 
"TarilT';  the  clause  as  to  charge  for  said 
shipment  being  as  follows:  "And  the  party 
of  the  first  part  covenants  and  agrees  that 
the  freight  charges  from  point  of  shipment  to 
final  destination  shall  only  be  the  sum  of 

tariff dollars  per  car."    Each  of  said 

coDtracbi  have  the  notification  above  quoted 


as  to  rate  named,  being  Subject  to  correction 
so  as  to  conform  to  that  prescribed  by  tbe 
Railroad  Commission  printed  upon  a  slip  of 
paper  which  was  pasted  upon  the  face  of  the 
contract  When  the  cattle  reached  Alice,  new 
contracts  of  shipments  were  made  with  tbe 
appellant  road,  but  appellee  testified  that 
contracts  were  not  issued  by  appellant  for 
all  the  car  loads.  These  contracts  are  not 
in  tbe  record,  and  there  is  no  evidence  as 
to  their  terms.  When  the  agent  of  appel- 
lant at  HebbronvlUe  informed  appellee  that 
the  rate  named  in  the  waybUI  and  the  con- 
tract with  the  initial  carrier  was  erroneous, 
and  that  there  was  an  additional  charge  of 
|21,  appellee  refused  to  pay  it,  and  the  agent 
lield  tbe  cattle  until  he  obtained  authority 
to  release  them.  When  he  ofTered  to  deliver 
them  to  appellee,  he  refused,  for  the  reason 
stated  in  the  findings  of  the  court  before  set 
out  to  receive  them  until  the  next  morning. 
Appellee  had  the  money  in  his  pocket  and 
could  liave  paid  the  additional  charge  and  re- 
leased the  cattle.  Upon  cross-examination, 
he  testified  that  he  told  McGovern  (the  agent 
of  appellant  at  Hebbronvllle)  that  if,  upon 
Investigation,  he  found  there  was  an  honest 
mistake,  he  would  pay  the  $21,  if  McGovem 
would  release  tbe  cattle  at  once.  He  says: 
"I  would  have  been  willing  to  pay  the  dif- 
ference In  any  event  If  It  was  an  honest  mis- 
take. If  he  had  turned  my  cattle  loose,  be- 
cause $1  per  car,  $21,  did  not  pay  me  to 
hold  there.  It  did  not  pay  me  to  hold  my 
cattle  there  for  $21.  That  was  a  small 
amount  comparatively  speaking.  I  was  able 
to  pay  the  dollar  per  car.  I  told  McGovem 
that  I  could  get  the  money.  I  had  the  mon- 
ey In  my  pocket.  I  liad  the  money  in  my 
pocket  to  pay  it  I  had  the  money  in  my 
pocket  I  was  able  to  pay  it  I  had  the 
money  in  my  pocket  enough  to  pay  it  I  did 
not  have  the  money  in  my  pocket  for  that, 
but  I  bad  it  I  could  have  paid  it  if  I  had 
wanted  to  do  so.  I  had  the  money  to  pay  it 
As  a  matter  of  fact,  I  did  not  pay  it  I  told 
McGovem  that  I  had  the  money  in  my  pock- 
et and  could  pay  it  I  let  the  cattle  be  held 
under  the  circumstances  I  have  stated." 

Under  appropriate  assignments  of  error,  the 
appellant  contends  that  the  facts  found  by 
the  trial  court  and  established  by  the  un- 
disputed evidence  show  no  liability  on  the 
part  of  appellant  and  Judgment  should  have 
been  rendered  In  its  favor.  We  think  this 
contention  should  be  sustained. 

We  shall  not  attempt  to  reconcile  tbe  ap- 
parent conflict  in  the  opinions  in  the  cases 
of  Thompson  v.  Railway  Company,  11  Tex. 
Civ.  App.  145,  32  S.  W.  427,  and  Railway 
Company  v.  Eeras  (Tex.  Civ.  App.)  108  S. 
W.  187.  It  may  be  that  these  opinions  are 
not  necessarily  conflicting.  While  there  is 
no  aflSrmatlve  provision  of  the  statute  for- 
bidding a  railroad  from  fixing  a  lower  rate 
for  the  transportation  of  freight  than  that 
prescribed  by  the  Railroad  Commission,  the 
statute  does  prohibit  discrimination  of  charg- 
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lug  at  one  shipper  a  different  rate  from  that 
diarged  another,  and  it  wonid  seem  that, 
unless  the  lower  rate  charged  In  the  partlcn- 
lar  case  is  shown  to  have  been  open  to  all 
shippers,  a  special  contract  for  carriage  at 
snch  rate  would  be  void  because  prohibited 
l^  the  statute  against  discrimination.  The 
trial  court  found,  however,  that  there  was 
no  discrimination  in  this  case,  and  this  find- 
ing is  clearly  sustained  by  the  undisputed 
evidence^  which  shows  that  the  rate  specified 
in  the  contract  was  fixed  by  mistake;  It  be- 
ing the  Intention  of  both  parties  to  the  con- 
tract that  the  regular  or  commission  rate 
shoulu  be  charged. 

Appellee  contends  that  the  notation  at  thi 
bead  of  the  contract  that  the  rate  tho'eln 
named  was  subject  to  correction,  so  as  to 
conform  to  the  rate  prescribed  by  the  Rail- 
road Commission,  not  being  in  the  body  of 
the  contract  or  referred  to  therein,  Is  not  a 
part  thereof,  and  appellant,  not  knowing 
that  this  notice  was  written  on  the  face  of 
the  contract.  Is  not  bound  thereby.  This 
contention  might  be  correct  if  the  notation 
in  any  way  changed  the  contract  actually 
made  by  the  parties,  but  the  undisputed  evi- 
dence shows  that  the  parties  to  the  contract 
Intended  to  ship  the  cattle  at  the  regular 
rate.  No  special  rate,  was  asked  by  appel- 
lee, and,  when  the  additional  charge  was 
made,  he  expressed  a  willingness  to  pay  it 
If  np<Ki  Investigation  be  found  the  rate  spec- 
ified In  the  contract  was  not  correct.  Sucb 
being  the  facts,  it  Is  Immaterial  whether  or 
not  he  read  the  notation  on  the  contract 
He  knew  the  fact,  as  stated  in  said  notation, 
that  the  contract  was  made  with  the  under- 
standing that  the  rate  to  be  charged  him 
was  the  regular  or  commission  rate,  and 
such  understanding  entered  Into  and  formed 
a  part  of  the  contract.  It  seems  to  us  that 
under  these  circumstances,  even  If  appellant 
was  shown  to  have  been  a  party  to  the  con- 
tract, appellee  would  be  liable  for  the  addi- 
tional charge;  and,  appellant  having  the 
right  under  the  statute  (Railway  Co.  v. 
Rucker,  38  Tex.  Civ.  App.  591,  88  S.  W.  816) 
to  hold  all  of  said  cattle  until  all  of  the 
freight  was  paid,  appellee  cannot  complain 
of  Injury  to  his  cattle  caused  by  their  deten- 
tion unless  appellant  was  negligent  in  caring 
for  said  cattle  while  they  were  in  Its  pos- 
session, and  no  such  negligence  is  alleged  In 
the  petition  or  shown  by  the  evidence.  But 
the  evidence  in  this  case  falls  to  show  that 
appellant  was  bonnd  by  the  contract  made 
with  the  Initial  carrier.  It  was  bound  unde^ 
the  law  to  accept  and  forward  the  cattle, 
and  Its  acceptance  of  the  shipment  would 
not  necessarily  bind  It  to  carry  out  the  con- 
tract made  with  the  Galveston,  Harrlsbnrg 
ft  San  lAntonlo  Railway  Company.  The 
evidence  shows  that,  when  appellant  receiv- 
ed the  cattle  for  transportation,  new  con- 
tracts were  made  with  the  shipper,  at  least 
for  the  transportation  of  part  of  the  cattle; 
bat  What  the  terms  of  these  contracts  were 


Is  not  shown,  and  it  cannot  be  presumed 
that  they  bonnd  appellant  to  ship  the  cattle 
at  a  rate  less  than  that  allowed  by  law,  nor 
will  a  contract  of  this  kind  be  implied  mere- 
ly from  the  fact  that  the  agent  of  appellant 
who  received  and  forwarded  the  shipmoit 
to  its  destination  was  Informed  that  the 
freight  had  been  paid  and  knew  the  amount 
which  had  been  so  paid.  It  was  not  such 
agent's  duty  to  Investigate  and  determine 
whether  the  amount  so  claimed  to  have  been 
paid  by  the  shipper  was  the  correct  amount; 
that  duty  being  one  which  rested  upon  the 
agent  at  the  point  of  destination  when  the 
cattle  were  delivered  to  the  shipper  or  his 
consignee.  We  think,  under  the  undisputed 
evidence,  the  appellee  was  liable  for  the  ad- 
ditional charge,  and,  the  detention  of  the 
cattle  by  the  appellant  being  caused  solely 
by  his  refusal  to  pay  said  charge,  appel- 
lant la  not  liable  for  damages  to  the  cattle 
caused  by  such  detention,  and  the  Judgment 
of  the  court  below  against  appellant  should 
be  reversed  and  Judgment  here  rendered  that 
appellee  take  nothing  by  his  suit  against  it. 

The  trial  court,  as  before  shown,  found 
that  the  Oalveston,  Harrlsburg  Sc  San  An- 
tonio Railway  Company  did  not  agree  to 
or  acquiesce  in  the  detention  of  the  cattle 
by  the  appellant,  and  therefore  was  not  re- 
sponsible for  the  damages  caused  thereby. 
By  his  cross-appeal,  appellee  attacks  this 
conclusion,  and  under  proper  assignments 
of  error  contends,  first,  that  the  road  above 
named  having  contracted  to  transport  appel- 
lee's cattle  from  Pierce  Station  to  Hebbron- 
vllle  for  $29  per  car  or  a  total  sum  of  $009 
and  expressly  agreed  to  protect  the  rate 
named  in  said  contract  is  liable  for  any 
damages  caused  appellee  by  its  failure  to 
protect  said  rate;  «nd,  second,  that.  If  the 
rate  quoted  appellee  by  said  railroad  com- 
pany was  not  the  correct  rate,  said  company 
was  negligent  in  so  informing  appellee,  and 
the  injury  to  appellee's  cattle  having*  been 
proximately  caused  by  such  negligence  said 
railroad  Is  liable  therefor.  The  first  of  these 
contentions  has  been  disposed  of  by  our  con- 
clusion that  said  railroad  company  did  not, 
In  fact,  contract  to  transport  said  cattle  at 
a  less  rate  than  that  fixed  by  the  Railroad 
Commission,  but  that  it  was  fully  under- 
stood by  both  parties  to  said  contract  of 
shipment  that  the  regnilar  rate  should  l>e 
paid  and  the  rate  of  $29  per  car  specified  in 
said  contract  was  fixed  under  the  mistaken 
belief  that  such  was  the  commission  rate. 
The  second  contention  above  mentioned  can- 
not be  sustained  because,  if  it  be  conceded 
that  said  railway  company  was  guilty  of 
negligence  in  quoting  an  Incorrect  rate,  the 
undisputed  evidence  shows  that  such  negli- 
gence was  not  the  proximate  cause  of  the 
damage  to  appellee's  cattle,  but  such  dam- 
age was  due  to  appellee's  refusal  to  pay  the 
correct  charge  when  demand  was  made  upon 
him  therefor. 

The  case  might  be  different  U  appellee 
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had  not  had  the  money  with  'which  to  pay 
such  charge.  If  said  railway  company  could 
be  held  bound  to  protect  the  rate  of  $29 
per  car  specified  in  the  contract,  It  may  be 
that  notwithstanding  appellee  had  the  $21 
with  which  to  pay  the  additional  charge  be 
would  not  have  been  required  to  prevent  the 
damages  caused  by  the  detention  of  his  cattle 
by  pajdng  said  sum,  and  could  have  refused 
to  pay  and  held  said  railroad  company  lia- 
ble for  such  damage,  but  this  is  not  the  case 
presented  by  this  record.  Appellee  was  lia- 
ble for  the  additional  charge  as  we  Interpret 
the  contract,  and,  having  the  money  in  bis 
pocket  with  which  to  pay  it,  he  could  not  re- 
fuse to  do  so,  and  then  claim  that  the  neg- 
ligence of  the  railroad  company  in  quoting 
him  on  incorrect  rate  was  the  proximate 
caus'^  of  the  damage  resulting  from  the  de- 
tention of  his  cattle.  Damages  which  could 
not  be  reasonably  anticipated  as  the  proba- 
ble result  of  an  act  or  omission  cannot  be 
held  to  have  been  proximately  caused  by 
such  act  or  omission,  and  we  do  not  thinlt  it 
could  have  been  reasonably  anticipated  by 
the  railroad  company  that  its  mistake  in 
naming  an  Incorrect  rate  in  said  contract 
would  result  in  the  refusal  of  appellee  to 
pay  the  proper  rate  when  demand  was  made 
therefor  and  the  consequent  damage  to  his 
cattle  caused  by  such  refusal.  It  follows 
that  the  Judgment  below  in  favor  of  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company  should  be  affirmed. 

Reversed  and  rendered  in  part 

Affirmed  in  part.  ' 


RBAOAK  ROUND  BALE  CO.  et  al.  v.  DICK- 
SON CAR  WHEEL  CO. 
(Court  of  Civil  Appeals  of  Texas.    May  1, 1909. 
Rehearing  Denied  Oct.  7,  1909.) 

1.  SAI.EB  (I  81*)— CoNTBAOis— Time  as  of  thx 
Essence. 

A  contract  for  the  monnfacture  of  auto- 
matic bale  systems,  called  for  deliveiT  in  in- 
stallments, beginning  June  Ist  and  ending  An- 
snst  Ist  following.  The  preliminary  agreement, 
stipulating  for  delivery  before  August  1st,  had 
been  made  after  the  manufacturer  had  assured 
the  buyer  that  he  was  in  a  position  to  under- 
take the  contract,  with  knowledge  that  the  buy- 
er expected  to  nse  the  systems  during  the  cot- 
ton season  of  that  year.  The  manufacturer  also 
knew  that  a  failure  to  deliver  the  systems  on 
the  date  named  would  probably  cause  the  buy- 
er damages  through  the  loss  of  profits  from 
such  use  of  the  systems,  etc.  Held,  that  time 
was  of  the  essence  of  the  contract,  so  that  the 
mannfactnrer,  on  failing  to  make  deliveries  on 
the  designated  dates,  was  liable  for  the  dam- 
ages within  the  contemplation  of  the  parties. 

[Eld.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  217;   Dec  Dig.  {  81. ») 

2.  Sai.es  <i  IBO*)  —  CONTBAOrs  —  Bebace— 
Waiver. 

A  contratA  for  the  mannfactnre  of  anto- 
matic  bale  systems,  called  for  delivery  in  in- 
stallments, beginning  June  let  and  ending  Au- 
gust Ist  following.  After  a  failure  of  the  manu- 
facturer to  make  deliveries  on  the  dates  spec! 


fled,  the  buyer  wrote  a  letter  reciting  ihat  he 
accepted  a  system  in  accordance  with  the  con- 
tract, subject  to  adjustment  of  liability  for 
enumerated  parts  of  the  system,  and  that  the 
balance  of  the  systems  contracted  for  should  be 
finished  in  accordance  with  the  system  accepted, 
and  that  the  buyer  would  receive  the  systems 
as  rapidly  as  completed,  and  waive  his  right  of 
testing  each  system  at  the  seller's  factory,  pro- 
vided the  latter  would  be  responsible  for  breaks 
and  defective  workmanship  during  the  first  day's 
run  at  the  several  gin  bouses.  Beld,  that  the 
buyer  did  not  waive  his  right  to  recover  the 
damages  within  the  contemplation  of  the  parties 
for  the  failure  of  the  seller  to  make  deliveries  on 
the  contract  dates,  especially  where  the  circum- 
stances, which  were  known  to  the  seller,  showed 
that  the  buyer  did  not  intend  to  waive  an;  claim 
for  damages. 

[Ed.  Note.— For  other  cases,  gee  Sales,  Cent. 
Dig.  i  471 ;   Dec.  Dig.  {  180.*] 

3.  Saies  (I  418*)  —  CoNTBAOTB  —  Breach  — 
Measure  ot  Damaqeb. 

A  manufacturer  contracted  to  manufacture 
automatic  bale  systems  and  make  deliveries  on 
designated  dates  between  June  1st  and  August 
Ist  following.  At  the  time  the  contract  was 
made  he  knew  that  the  buyer  expected  to  make 
a  profit  by  using  the  systems  during  the  cotton 
season  of  that  year,  and  that  a  failure  to  deliver 
on  the  specified  dates  would  probably  cause  the 
buyer  a  loss  of  such  profits,  and  also  damages 
for  increased  cost  in  the  hire  of  mechanics  for 
installing  the  systems.  The  manufacturer  -fail- 
ed to  make  deliveries  in  time.  Held,  that  the 
buyer  was  as  a  matter  of  law  entitled  to  recover 
the  loss  of  profits  resulting  from  his  inability 
to  use  the  systems  during  the  cotton  season  of 
that  year,  together  with  the  damages  caused  by 
the  increased  cost  of  installing  the  systems. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §1  1174-1201 ;    Dec.  Dig.  i  418.*] 

4.  Sales  (§  179*)  —  Conibactb  —  Breach  — 
Waiver — Effect. 

A  buyer  of  machinery  for  delivery  on  desig- 
nated dates  may  waive  his  right  to  refuse  to  ac- 
cept the  same  after  the  dates  designated  in  the 
contract,  and  he  may  receive  the  same  and  hold 
the  seller  liable  for  damages  for  the  delay  in  de- 
livery. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  SI  456-^68;    Dec.  Dig.  {  179.*] 

5.  Trial  (|  253*)  —  Instruotidns  —  Ionorino 
Issues. 

An  instruction  ignonng  issues  pleaded  and 
sustained  by  evidence  sufficient  to  raise  a  jury 
question  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  It  613-623;   Dec.  Dig.  |  253.*] 

6.  Sales  (|  418*)  —  Breaoh  of  Contract  — 
Damages— Prospective  Profits— Evidence 
— sufficienct. 

A  buyer  of  automatic  bale  systems  may,  on 
failure  of  the  seller  to  deliver  the  systems  on 
the  date  contracted  for,  recover  as  damages  the 
loss  of  profits  resulting  from  his  inability  to 
use  the  systems  during  the  cotton  season,  where 
the  evidence  shows  such  profits  with  reasonable 
certainty,  and  that  their  loss  was  in  contem- 
plation of  the  parties  at  the  time  of  the  execu- 
tion of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  |{  1174r-1201 ;   Dec  Dig.  {  418.*] 

7.  SAI,E8  (I  279*)- COHTRACTS— Warrahtt. 

A  contract  for  the  manufacture  and  sale  of 
automatic  bale  systems  required  the  manufac- 
turer to  manufacture  them  in  accordance  witk 
specifications,  and  he  warranted  to  demonstrate 
l>efore  the  systems  were  sent  out  that  the  nka- 
terial  and  workmanship  were  according  to  the 
contract,  and  that  all  the  fitting*  assembled  prop- 
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rrly.  Subsequently  the  buyer  accepted  a  system 
ta  a  complete  one,  according  to  the  contract, 
with  specified  exceptions,  and  wrote  to  the 
miDofacturer  that  the  balance  of  the  systems 
thoald  be  finished  in  accordance  with  the  sys- 
tem Eo  accepted,  and  that  the  manufacturer 
xhonld  become  responsible  for  breaks  and  dam- 
ages caused  bj  breaks  on  the  first  day's  run  at 
the  several  gin  houses.  The  manufacturer  ac- 
cepted the  conditions.  Held,  that  the  only  war- 
nmty  as  to  the  undelivered  systems  was  that 
they  should  be  finished  in  accordance  with  the 
system  delivered,  and  that  the  manufacturer 
ehould  be  responsible  for  all  breaks  and  damages 
csnsed  thereby  during  the  first  day's  run  at 
the  several  gin  houses. 

[Bid.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  H  783-792;    Dec.  Dig.  |  279.*] 

&  SAU:S   (§  187*)— CONTBACra— CONSTBUCTIOW 
— iNTKBXSrr. 

A  contract  for  the  manufacture  and  deliv- 
ery of  automatic  bate  ^sterns,  which  stipu- 
lates for  deliveries  on  designated  dates  between 
June  1st  and  August  1st  lollowing,  and  which 
requires  the  buyer  to  pay  in  installments,  and 
to  pay  the  final  amount  due  thereon  on  or  be- 
fore September  1st  following,  does  not  contem- 
plate that  the  systems  shall  be  paid  for  before 
delivery,  and  the  seller  is  not  entitled  to  inter- 
est on  the  unpaid  price  from  September  1st. 
unless  he  shows  that  the  systems  were  ready 
for  delivery  before  that  date. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent. 
Dig.  I  ^9;   Dec.  Dig.  S  187.»] 

9.  EviDEBCB  (i  144*)— BviDENCB— Cebxaintt. 
The  testimony  of  a  witness  that,  if  there 
I  had  been  no  delay  in  installing  an  automatic 
bale  system  in  his  gin,  he  would  probably  have 
ginned  1,000  or  2,000  more  bales,  is  inadmis- 
sible because  too  uncertain  on  which  to  form 
any  basis  for  a  reasonable  estimate  upon  the 
number  of  bales  lost  by  the  delay,  but  his  tes- 
timony that  the  loss  in  bales  was  not  less  than 
1.000  is  admissible  as  against  the  objection  that 
it  is  uncertain. 

[EA.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {<  430-133;   Dec.  Dig.  |  144.*] 

'  Appeal  from  District  Court,  Harris  Coun- 

ty;  Norman  G.  Klttrell,  Judge. 

Action  by  the  Dickson  Car  Wheel  Company 
against  the  Reagan  Round  Bale  Company  and 
another.  From  a  judgment  for  plaintlfC,  de- 
fendants appeal.    Reversed  and  remanded. 

Bryan  &  McRae,  Swearlngen  &  Tayloe, 
ud  Ogden,  Brooks  &  Napier,  for  appellants. 
Baker,  Botts,  Parker  &  Garwood,  C.  L.  Car- 
ter, and  Jesse  Andrews,  for  appellee. 


PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  the  appellant  and  the 
Beagan  Bale  Company  to  recover  the  sum 
of  $28k781.25  alleged  to  be  due  upon  a  con- 
tract for  tbe  manufacture  by  appellee  of 
30  Reagan  automatic  round  bale  systems,  and 
the  further  sum  of  $2,234.81  for  supplies  and 
eztnui  furnished  appellants  by  appellee  for 
Dse  in  the  operation  of  said  "system."  Tbe 
contract  sued  on,  which  Is  attached  to  plain- 
ttflTs  petition,  la  as  follows : 

"State  of  Texas,  County  of  Bexar. 
"Thla  agreement,  made  the  twenty-ninth 
'29)  day  of  May,  A.  D.  1906,  by  and  between 
tbe  Reagan   Round   Bale  Company   of   Sau 


ABtonio,  Texas,  party  of  the  first  part,  here- 
inafter designated  the  'Owner' ;  and  Dickson 
Car  Wheel  Company,  of  Houston,  Texas,  par- 
ty of  the  second  part,  hereinafter  designated 
the  'Manufacturer': 

"Wltnesseth:  That  the  Owner,  In  consid- 
eration of  the  fulflllment  of  the  agreement 
herein  made  by  the  Manufacturer,  agrees 
with  tbe  said  Manufacturer,  as  follows : 

"Art.  1.  The  Manufacturer  shall  and  will 
provide  all  the  material  and  perform  all  the 
work  mentioned  in  the  specifications  and 
shown  on  the  drawings,  which  drawings  and 
specifications  are  identified  by  the  signatures 
of  the  parties  hereto,  and  are  marked  Exhib- 
its 'A'  to  ' '  Inclusive,  and  attached  to 

this  contract:  The  said  drawings  and  specifi- 
cations describe  the  Reagan  Complete  Auto- 
matic Round  Bale  System,  consisting  of  the 
condenser,  auxiliary  press,  main  press  and 
tbe  fittings.  Tbe  fittings  are  a  sheet  iron 
conveyor  from  the  condenser  to  the  auxiliary 
press,  described  fully  in  tbe  drawings  and 
specifications  above  referred  to,  a  conveyor 
from  the  auxiliary  press  to  the  main  press, 
pump,  tank,  accumulator,  lubricator,  com- 
pression grease  cups,  valves,  pipes,  levers, 
pulleys  and  I-beam,  fully  described  in  the 
said  drawings  and  specifications.  The  draw- 
ings herein  mentioned  are  ttiose  made  by 
the  Manufacturer  and  accepted  by  the  Owner. 

"Art  2.  The  Owner  shall  furnish  to  the 
manufacturer  such  further  drawings  and  ex- 
planations as  may  be  necessary  to  detail  and 
Illustrate  the  work  to  be  done,  and  the  manu- 
facturer shall  conform  to  tbe  same  as  part  of 
this  contract,  so  far  as  they  may  be  con- 
sistent with  the  original  drawings  and  spec- 
ifications referred  to  and  identified,  as  pro- 
vided in  Art.  1,  and  may  not  impose  an  ad- 
ditional cost  or  expense  upon  the  Manufac- 
turer. It  Is  mutually  understood  and  agreed 
that  all  drawings  and  specifications  are  to  re- 
main the  property  of  the  Owner. 

"Art  3.  No  alterations  shall  be  made  in 
the  work  shown  or  described  by  the  drawings 
and  specifications,  except  upon  a  written  or- 
der of  the  Owner,  accepted  in  writing  by 
the  Manufacturer,  and  when  so  made  and 
accepted,  the  value  of  the  work  added  or 
omitted  shall  be  computed  and  tbe  amount 
agreed  upon  shall  be  added  to  or  deducted 
from  the  contract  price. 

"Art.  4.  The  Manufacturer  shall  build 
thirty  (30)  Reagan  Complete  Automatic  Round 
Bale  Systems,  with  all  fittings,  as  specified  in 
article  1.  The  Manufacturer  shall  complete 
the  several  portions  and  the  whole  of  the 
work  comprehended  In  this  agreement  by  and 
at  tbe  time  or  times  hereinafter  stated,  viz. : 
On  or  before  the  first  day  of  June,  1006,  tbe 
Manufacturer  shall  deliver  f.  o.  b.  cars,  Hous- 
ton, Texas,  five  (5)  complete  systems,  with 
all  the  fittings,  f.  o.  b.  cars  on  or  beifore  the 
fifteenth  day  of  June  1906  five  (5)  complete 
systems  with  all  the  fittings  f.  o.  b.  cars  nous-' 


•Tor  Mk^  CMW  se*  ■am*  topic  and  section  N<]MB^!R  la  Dec.  t  Aqi.;d188.  1907  to  date,  ft  Reporter  Indexea 


Digitized  by 


Google 


528 


121  SOUTHWESTBBN  REPORTBB. 


CTez. 


ton  Texas ;  on  or  before  tbe  first  day  of  July, 
1906,  five  (6)  complete  BystenuB,  with  all  the 
flttingB,  f.  o.  b.  cars,  Houston  Texas;  on  or 
before  tbe  fifteenth  day  of  July,  1906,  ten 
<10)  complete  systems,  with  all  fittings,  f. 
o.  b.  cars  Houston,  Texas;  on  or  before 
tbe  first  of  August,  1906,  five  (5)  complete 
systems,  with  all  fittings,  f.  o.  b.  cars; 
Houston,  Texas.  It  is  expressly  agreed  and 
understood  that  each  and  every  system  shall 
be  assembled  and  tested  In  the  shops  of  the 
Manufacturer  at  Houston,  Texas,  and  dellv- 
«red  f.  0.  b.  cars  there.  The  said  tests  shall 
demonstrate  that  the  material  and  workman- 
ship Is  according  to  this  contract,  and  that 
all  the  fittings  assemble  properly,  all  pinions, 
gears  and  meshes  work  properly,  and  that 
the  entire  machine  will  run  smoothly,  and 
that  all  fittings,  bearings  and  packings  are 
true  and  tight 

"Art  5.  Should  the  Manufacturer  be  ob- 
structed or  delayed  in  the  prosecution  or  com- 
pletion of  his  work  by  the  act  neglect  delay 
or  default  of  the  Owner,  or  any  other  manu- 
facturer employed  by  the  Owner  upon  the 
work,  or  by  any  damage  which  may  happen 
by  fire,  lightning,  earthquake  or  cyclone,  or 
by  any  abandonment  of  the  work  by  tbe 
employes,  or  by  failure  to  procure  the  neces- 
sary tools  or  materials,  through  no  default  of 
the  Manufacturer,  then  the  time  fixed  herein 
for  the  completion  of  the  work  shall  be  ex- 
tended for  a  period  eqnlyalent  to  the  time 
lost  by  reason  of  any  or  all  of  the  causes 
aforesaid,  but  no  such  allowance  shall  be 
made  unless  a  claim  therefor  is  written  and 
mailed  to  the  Owner  within  forty-eight  (48) 
hours  of  the  occurrence  of  the  delay. 

"Art  6.  It  is  hereby  mutually  agreed  be- 
tween the  parties  hereto  that  the  sum  to 
be  paid  by  the  Owner  to  the  Manufacturer 
for  said  work  and  material  shall  be  forty-six 
thousand  and  fifty  dollars  ($46,050.00),  sub- 
ject to  additions  and  deductions  as  hereln- 
abore  provided,  and  that  such  sums  shall  be 
paid  In  current  funds  by  tbe  Owner  to  the 
Manufacturer  in  installments,  as  follows: 
Five  thousand  seven  hundred  fifty-six  and 
*>/ioa  dollars  ($5,756.25)  to  be  paid  on  the 
signing  of  this  contract  five  thousand  seven 
hundred  fifty-six  dollars  and  *>/ioo  ($5,756.- 
25)  to  be  paid  on  the  fifteenth  day  of  June, 
1006;  five  thousand  seven  hundred  fifty-six 
and  2o/j„  dollars  ($5,756.25)  to  be  paid  on 
the  first  day  of  July,  1906 ;  Eleven  thousand 
five  hundred  twelve  dollars  and  >°/io«  ($11,- 
612.50)  to  be  paid  on  the  first  day  of  August 
1906;  the  above  payments  shall  be  made  con- 
temporaneously with  the  delivery  of  the  last 
system  due  on  tbe  dates  when  the  payments 
are  due.  The  final  payment  of  five  thousand 
seven  hundred  fifty-six  and  2»/ioo  ($5,756.25) 
shall  be  made  on  or  before  September  1, 1906. 

"Art  7.  The  Owner  agrees  to  hold  the 
Manufacturer  harmless  from  any  and  all 
suits  or  claims.  Including  Judgments,  court 
costs  or  expenses  connected  therewith,  based 
aa  the  alleged  Infringements  or  infringement 


of  the  patent  rights  or  patents  of  the  third 
parties. 

"Art.  8.  The  said  parties,  for  themselves, 
their  heirs,  executors,  administrators,  assigns 
and  successors,  do  hereby  agree  to  tbe  full 
performance  of  the  covenants  herein  con- 
tained. 

"In  witness  whereof,  the  parties  have  here- 
unto set  their  hands  and  seals  In  duplicate, 
this  the  29th  of  May,  1006. 
"[Signed]      Reagan  Round  Bale  (>)mpany, 

"By  P.  H.  Swearlngen,  Pres. 
"[Signed]       Dickson  Car  Wheel  Company, 
"By  John  F.  Dickson,  Pres." 

The  petition  alleges  a  compliance  with  said 
contract  on  the  part  of  plaintiff,  and  the 
failure  and  refusal  on  the  part  of  the  de- 
fendants to  receive  nine  of  said  systems 
and  pay  a  balance  of  $28,781.25  due  upon 
said  contract  and  the  further  sum  for  extras 
and  supplies  before  mentioned.  It  Is  also 
alleged  that  the  Reagan  Bale  Company  has 
by  purchase  acquired  all  of  the  assets  of  the 
Reagan  Round  Bale  Company,  and  has  as- 
sumed all  of  Its  debts  and  liabilities.  The 
defendant  Reagan  Round  Bale  Company  an- 
swered by  general  and  special  exceptions 
and  general  denial,  and  specially  answered, 
in  substance,  that  plaintiff  had  failed  to 
comply  with  its  contract  for  the  construction 
and  delivery  of  said  systems  on  the  dates 
named  in  the  contract  and  the  defendant 
had  been  damaged  by  tbe  loss  of  tbe  ase 
of  said  systems  during  the  cotton  ginning 
season  of  1906  In  the  sum  of  $75,000;  that 
the  21  systems  which  were  received  by  de- 
fendant under  said  contract  were  not  Con- 
structed in  accordance  with  the  contract, 
and  were  not  worth  the  price  agreed  to  be 
paid  therefor,  and  which  had  been  paid  by 
defendant  the  reasonable  value  of  said 
systems  being  $4,266.76  less  than  tbe  sum 
defendant  had  paid  plaintiff  therefor;  that 
by  reason  of  the  delay  in  the  delivery  of 
said  systems,  and  the  failure  of  the  plain- 
tiff to  construct  same  of  the  material  and  in 
accordance  with  the  requirements  of  the 
contract  defendant  had  been  further  dam- 
aged in  the  loss  of  time  of  its  engineering 
force  and  in  additional  labor  and  mechanical 
power  necessary  in  installing  and  operating 
said  systems  in  the  sum  of  $3,000 ;  that  plain- 
tiff had  failed  to  furnish  certain  pulleys, 
shaftings,  belting,  valves,  and  other  fittings 
required  under  said  contract  to  make  the 
systems  complete,  which  defendant  had  to 
supply  at  a  cost  of  $8,290,  and  that  plaintiff 
failed  to  furnish  the  drawings  as  required 
by  said  contract  which  drawings  were  rea- 
sonably worth-  the  sum  of  $1,000,  and  liad  al- 
so failed  to  return  to  defendant  certain  pat- 
terns of  said  systems  which  belong  to  de- 
fendant and  are  worth  the  sum  of  $2,10(X 
It  is  averred  that  plaintiff  at  the  time  of  en- 
tering Into  the  contract  was  fully  infomaed 
of  the  use  to  which  the  systems  were  to  be 
put  by  the  defendant  and  of  the  necessity 
for  a  strict  compliance  with  the  ocmtract 
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prorlsioiui  as  to  the  time  of  the  completion 
and  delivery  of  said  aystemB,  and  knew  that 
defendant  -would  likely  suffer  the  damage 
claimed  by  It  If  said  systems  were  not  com- 
pleted by  the  time  specified  in  the  contract 
All  of  the  above  items  of  damage,  aggregat- 
ing a  total  of  $93,e!55.75,  are  pleaded  as  a 
comiterdalm  against  plalntUTs  demand,  and 
In  reconvention,  and  Judgment  Is  asked 
against  plaintiff  for  said  amount 

The  defendant  Reagan  Bale  Company  filed 
answer,  admitting  that  It  had  purchased  all 
of  the  assets  of  Its  codefendant  and  had  as- 
sumed Its  liabllitieB,  and  adopted  as  Its  an- 
swer the  answer  of  the  Reagan  Round  Bale 
Company. 

The  plaintiff  filed  supplemental  petition 
In  reply  to  defendant's  answer,  In  which  It 
admits  the  delay  charged  by  defendant  in  the 
completion  and  delivery  of  said  systems, 
but  allies  facts  which  excuse  such  delay 
under  the  provisions  of  section  6  of  the  con- 
tract before  set  out  It  specially  denied  the 
averments  of  the  defendant's  answer  as  to 
the  defective  material  and  construction  of 
said  systems,  and  each  and  all  of  the  several 
claims  of  damage  set  up  in  said  answer.  It 
further  alleged  that  defendant  bad  expressly 
waived  any  claim  It  might  have  for  damage 
for  delay  in  the  construction  of  said  systems 
or  for  defective. workmanship  and  material 
used  In  such  construction.  Attached  to  this 
supplemental  petition  as  an  exhibit  Is  the 
following  letter: 

"Houston,  Texas,  July  7,  1906.  Dickson 
Car  Wheel  Co.,  Houston,  Texas — Gentlemen: 
After  careful  examination  and  inspection  of 
the  main  press,  auxiliary,  condenser,  pump, 
tank,  accumulator  and  other  fittings  attached 
immediately  thereto,  all  of  which  go  to  make 
up  one  complete  system,  with  the  exception 
of  the  counter-shaft  main  line  shafting,  pul- 
leys, belting  and  boxes  attached  thereto, 
which  parts  are  under  discussion  as  to 
which  of  the  two  parties  signing  the  existing 
contract  Is  to  furnish  the  material  In  ques- 
tion, we  beg  to  advise  that  we  hereby  accept 
■aid  system  as  being  in  accordance  with  the 
contract  drawn  up  between  your  company 
and  ourselves.  It  is  understood  that  the  mat- 
ter of  liability  for  the  parts  above  referred 
to,  is  to  be  adjusted  at  some  other  time,  as 
It  is  not  Intended  to  hold  the  presses  here 
on  account  of  this  difference.  The  system 
which  we  are  to-day  accepting  is  a  finished 
sample,  numbered  130,  and  is  a  complete 
outfit  according  to  the  contract,  with  the 
above  exceptions  as  to  additional  parts.  The 
balance  of  29  complete  systems  is  to  be  fin- 
ished In  exact  accordance  with  the  system 
above  referred  to,  with  the  exceptions  here- 
tofore stated.  It  Is  further  understood  that 
as  yon  have  tested  these  machines  by  belt- 
ing them  op  and  putting  a  low  pressure  on 
the  cylinder  and  similar  parts,  we  are  fur- 
ther willing  to  receive  the  systems  and  ship 
them  out  as  rapidly  as  they  can  be  complet- 
ed, and  waive  our  right  of  thoroughly  test- 
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tng  each  system  at  your  factory,  provided 
that  you  will  be  responsible  for  all  breaks, 
defective  castings  and  defective  workman- 
ship and  damage  caused  by  said  breaks  to 
the  system  In  the  first  day's  run  at  the  sev- 
eral gin  houses,  and  it  is  further  understood 
that  only  competent  men  shall  make  these 
tests,  we  reporting  to  you  said  testa  of  the 
first  day's  run  as  rapidly  as  each  is  made. 
It  Is  further  understood  and  agreed  that  no 
further  changes  are  to  be  made  on  the  sys- 
tems now  furnished  and  under  construction. 
We,  as  representatives  of  the  Reagan  Round 
Bale  Company,  hereby  accept  the  complete 
automatic  system  No.  130  as  a  sample  sys- 
tem, the  difference  above  mentioned  to  be 
decided  later,  which  shipment  is  now  finish- 
ed and  ready  for  shipment.  It  is  understood 
that  this  does  not  alter  or  change  the  original 
contract  except  as  herein  stated.  Respect- 
fully submitted,  Reagan  Round  Bale  Co.,  per 
Wm.  C.  Lott 

"Accepted  by  Dickson  Car  Wheel  Co.,  John 
F.  Dickson,  President" 

The  trial  in  the  court  below  was  by  a  jury 
and  resulted  in  a  verdict  and  Judgment  in 
favor  of  plaintiff  for  the  sum  of  $28,781.25, 
balance  due  on  the  contract  with  Interest  at 
6  per  cent  from  September  1,  1906,  and  the 
further  sum  of  $1,234.81  for  extras  and  sup- 
plies furnished  defendants,  with  interest 
from  January  1,  1907,  at  8  per  cent,  and  in 
favor  of  defendants  for  $700,  value  of  draw- 
ings, «nd  for  recovery  of  the  nine  systems 
in  possession  of  plaintiff.  In  view  of  the 
conclusion  we  have  reached  as  to  the  proper 
disposition  of  this  appeal,  it  will  be  unneces- 
sary to  make  a  full  finding  of  facts  disclos- 
ed by  the  record,  and  we  shall  only  set  out 
In  discussing  the  questions  considered  in  this 
opinion  the  facts  necessary  to  elucidate  the 
several  points  decided. 

Under  appropriate  assignments  the  appel- 
lant complains  of  the  charge  of  the  court,  in 
that  it  submits  as  Issues  to  be  determined  by 
the  Jury  the  questions  of  whether  time  was  of 
the  essence  of  the  contract  sued  on,  and 
whether  plaintiff  knew  at  the  time  the  con- 
tract was  entered  into  that,  unless  It  made 
delivery  of  the  presses  on  the  several  dates 
named  in  the  contract,  defendant  would  like- 
ly suffer  loss  by  such  failure  of  delivery ;  and 
in  this  connection  complaint  is  also  made  of 
the  refusal  of  the  court  to  give  a  special 
charge  requested  by  defendant  which  in- 
structed the  Jury,,  in  effect,  that  time  was  of 
the  essence  of  the  contract,  and  that,  unless 
the  plaintiff  was  excused  from  making  said 
deliveries  on  the  dates  named  in  the  contract 
under  article  6  of  said  contract  before  set 
out  defendant  would  be  entitled  to  recover 
such  damages  as  the  Jury  might  find  under 
the  charge  given  by  the  court  The  para- 
graphs of  the  court's  charge  of  which  this 
complaint  is  made  and  the  special  charge  re- 
quested by  the  defendant  above  referred  to 
are  as  follows: 

"(18)  As  to  the  claim  for  damages  for  loss 
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of  profits  In  not  being  able  to  handle  more 
round  bales  of  cotton,  you  are  Instructed  as 
follows:  Defendant  says  that  plaintiff  knew, 
when  it  made  the  contract  to  deliver  at  the 
times  named  therein,  that  defendant  intended 
to  Install  and  use  the  systems  within  a  cer- 
tain limit  of  time,  and  knew  that,  unless  it 
was  able  to  Install  and  use  the  machines 
within  the  time  named  for  delivery,  defend- 
ant would  suffer  loss,  and  that  plaintiff  was 
advised  that  said  dates  of  delivery  were  fixed 
with  a  view  to  such  use,  and  that  thereby 
defendant  would  make  profits  which  It  could 
not  make  if  delivery  was  not  made  until  a 
later  date,  and  defendant  alleges  that  'time 
was  of  the  essence  of  the  contract,'  which 
means  that  plaintiff  was  so  advised  when  It 
contracted  as  to  time  of  delivery  that  in  rea- 
sonable probability  loss  would  be  suffered  by 
defendant  by  delay  in  delivery  In  the  way  of 
profits,  which  it  alleges  plaintiff  knew  was 
in  contemplation  of  both  parties  when  the 
contract  was  made. 

"(19)  Whether  the  plaintiff  knew  when  the 
contract  was  made  that  unless  delivery  was 
made  at  the  time  named  defendant  would 
likely  suffer  loss,  and  whether  the  plaintiff 
made  the  contract  In  contemplation  of  such 
loss  of  profits  by  defendant.  If  it  (plaintlfO 
failed  to  deliver  the  systems  according  to  con- 
tract, is  for  you  to  say  from  all  the  evidence. 

"(20)  If  you  find  it  did  so  contract  with  the 
knowledge  that  unless  delivery  was  made  as 
contracted  to  be  made,  defendant  would  prob- 
ably suffer  loss  of  profits  by  reason  of  in- 
ability to  handle  as  many  bales  of  round 
cotton  as  it  would  handle  if  delivery  was 
made  according  to  contract,  and,  if  you  find 
that  the  failure,  if  any,  of  the  defendant  to 
tiandle  more  cotton,  was  due  to  a  breach  of 
contract  on  the  part  of  the  plaintiff,  then  you 
win  Inquire  what  loss,  if  any,  defendant  sus- 
tained In  that  regard." 

Special  charge  No.  9,  the  refusal  of  which 
is  complained  of.  Is  as  follows:  "You  are  In- 
structed that  under  the  terms  of  the  contract 
of  May  29,  1906,  the  plaintiff  obligated  Itself 
to  deliver  to  the  defendant  Reagan  Round 
Bale  Company  five  complete  systems,  with 
all  fittings,  on  or  before  the  Ist  day  of  June, 
1906;  five  complete  systems,  with  all  fittings, 
on  or  before  the  15th  day  of  June,  1906 ;  five 
complete  systems,  with  all  fittings,  on  or  be- 
fore the  Ist  day  of  July,  1906;  ten  complete 
systems,  with  all  fittings,  on  or  before  the 
15th  day  of  July,  1906 ;  and  that  said  terms 
of  said  contract  obligated  the  plaintiff  to  de- 
liver said  systems  in  the  order,  and  in  the 
times  mentioned  in  said  contract,  and,  if  you 
believe  from  the  evidence  that  the  defendant 
Reagan  Round  Bale  Company  was  damaged 
by  reason  of  the  failure  of  the  plaintiff  to 
deliver  said  systems  on  or  before  the  days 
mentioned,  then  you  will  find  for  the  defend- 
ants for  such  damage  as  you  find  under  the 
charge  of  the  court,  if  any,  were  sustained 
by  reason  of  sud)  delay,  unless  you  further 
find  that  it  was  agreed  between  plaintiff  and 


defendant  Reagan  Round  Bale  Company  tliat 
steel  drawn  tubing  should  be  substituted  for 
XX  pipe,  for  the  guides  for  the  main  press, 
and  that  the  plaintiff  was  unable  to  secure 
such  tubing  in  time  to  comply  with  such  con- 
tract, and  that  said  delay  was  caused  by  rea- 
son of  its  inability,  if  any,  to  secure  such 
tubing." 

The  original  and  preliminary  contract  be- 
tween the  parties  for  the  construction  of 
these  presses  was  entered  into  on  April  27, 
1906,  and  contained  no  clause  limiting  appel- 
lee's liability  for  failure  to  complete  and  de- 
liver the  presses  on  the  dates  named  in  the  - 
contract  This  contract  is  as  follows:  This 
Is  only  a  memorandum  of  an  agreement  to 
be  executed  by  and  between  the  Reagan  Round 
Bale  Company,  of  San  Antonio,  Tex.,  and  the 
Dickson  Car  Wheel  Company,  of  Houston, 
Tex.  The  contract  Isto  embrace,  among 
other  things,  the  following:  "The  Dickson 
Car  Wheel  Company  agrees  to  build  thirty 
(30)  of  the  Reagan  complete  automatic  round 
bale  systems,  which  Include  a  press,  like  the 
one  now  In  Lange's  gin,  built  by  the  Dickson 
Car  Wheel  Company  during  the  year  of  1906, 
with  certain  changes  already  discussed  and 
agreed  upon;  one  auxiliary  press  similar  to 
the  one  at  Lange's  gin  built  by  the  Alamo 
Iron  Works  during  the  year  of  1906,  with 
certain  changes  already  discussed  and  one 
condenser  similar  to  the  one  built  by  the  Ala- 
mo Iron  Works,  and  now  in  Lange's  gin,  with 
certain  changes  already  discussed.  These  are 
to  be  delivered  complete,  including  all  the 
fittings  and  attachments,  similar  to  the  one 
now  on  system  at  Lange's  gin,  f.  o.  b.  Hous- 
ton, Tex.,  beginning  on  the  1st  day  of  June, 
and  all  are  to  be  delivered  before  the  Ist  day 
of  August,  1906.  The  Reagan  Round  Bale 
Company  agrees  to  pay  for  the  same  the  sun» 
of  $1,535.00  for  each  system,  which  includes 
one  of  each  of  the  above  mentioned  machines, 
to  be  paid  as  follows:  $5,000.00  are  to  be 
paid  on  the  15th  day  of  May,  1906,  and  sev- 
enty-five (75)  per  cent  of  the  purchase  price 
to  be  paid  on  receipt  of  each  system  f,  o.  b. 
cars,  Houston,  Texas,  the  remaining  twenty- 
five  (25)  per  cent,  to  be  paid  Sept  1st  1906. 
It  Is  further  agreed  that  drawings  and  blue 
prints  are  to  be  made  of  the  machines.  Includ- 
ing all  the  changes  already  discussed,  which 
win  be  O^  K.'d  by  both  parties  and  attached 
to  the  contract  and  to  be  made  a  part  there- 
of. This  Is  a  memorandum  only,  and  Is  to  be 
replaced  by  a  contract  to  be  agreed  upon  em- 
bracing the  elements  herein  mentioned.  The 
usual  'strike  clause'  is  to  be  inserted  in  the 
contract" 

John  F.  Dickson,  Jr.,  plaintiff,  assistant 
general  manager,  and  a  witness  for  plaintiff, 
testified: 

"We  represented  to  the  Reagan  Round  Bale 
people  that  we  were  prepared  to  undertake 
a  contract  for  the  prompt  delivery  of  these 
machines,  and  that  our  shop  was  equipped 
for  that  purpose,  to  make  prompt  deliveries. 
All  that  was  mentioned  in  the  agreement  of 
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April  STth,  relative  to  th«  obligation  to  de- 
liver the  30  presses,  vas  the  usual  strike 
clause.  We  belteved  when  we  signed  the  eon- 
tract  of  May  29th  that  we  would  be  able'  to 
comply  with  that  contract  We  knew  the 
paiposes  fl>c  which  these  machines  were  be- 
ing built  We  constructed  in  our  shop  the 
only  two  machines  that  were  ever  built  We 
knew  It  was  the  purpose  and  desire  of  the 
Reagan  Round  Bale  people  to  Install  them 
and  nse  them  on  the  cotton  crop  of  1906,  and 
for  that  reason  the  date  of  delivery  was  fixed 
to  begin  oa  the  1st  of  June.  They  did  not 
say.  In  effect,  that  the  bid  of  the  Union  Iron 
Works  was  $7,000  less  than  my  bid,  but  that 
they  would  give  it  to  me  only  on  the  ground 
that  I  could  get  it  out  In  June  and  July,  and 
that  the  Union  Iron  Works  could  not  They 
said  that,  while  they  wanted  to  favor  the 
Texas  manufacturers,  the  southern  manu- 
facturers, that  It  would  go  to  Chicago  or  St. 
Louis  If  we  did  not  take  it  They  said  that 
we  were  the  only  shop  in  Texas  that  could 
handle  it  I  suppose  it  was  the  intention  to 
make  a  profit  out  of  these  presses,  and  It 
would  be  a  natural  conclusion  that  they  ex- 
pected to  realize  a  profit  and  use  them  in  the 
cotton  season  of  1906.  I  didn't  know  the  de- 
tailed figures.  They  had  not  told  me  of  the 
detailed  figures  of  how  they  were  going  to 
make  the  profit  That  was  none  of  our  busi- 
ness. We  told  the  Reagan  Round  Bale  Com- 
pany that  we  were  able  to  do  this  work.  We 
entered  into  the  contract  on  the  27th  day  of 
April.  We  thought  with  the  tools  we  had. 
and  the  ones  that  we  were  putting  in,  that  we 
conid  get  it  out  in  60  days  that  we  had.  We 
said  that  we  were  equipped  to  do  that  They 
knew  that  They  had  sent  e  man  to  make  an 
inspection  of  all  the  shops  in  the  different 
cities  in  the  state,  I  I)elieve.  We  said  that 
we  could  make  the  deliveries  in  that  time.  It 
la  not  a  fact  that  that  Is  one  of  the  reasons 
that  I  gave  why  they  should  pay  us  a  better 
price  than  they  had  offered  them  from  the 
Union  Iron  Works.  We  represented  that  we 
had  a  good  shop.  We  naturally  would  do 
that.  We  represented  to  them  by  letter,  also, 
that  we  were  able  to  handle  the  Job.  Q.  Of 
coarse,  yon  were  figuring  entirely  upon  a 
proposition  to  deliver  at  the  times  stated  In 
the  contract  You  were  not  figuring  on  any 
earlier  or  later  delivery?  A.  No,  sir;  we 
ninde  them  a  price  and  agreed  to  make  the 
delivery  as  the  contract  called  for.  We  figur- 
ed on  delivering  the  60  presses  from  the  1st 
«f  June  up  to  the  1st  of  August  That  was 
what  the  discussion  was  there  at  San  An- 
tonio, and  that  discussion  there  was  more  in 
the  nature  that  we  could  do  the  whole  Job 
in  that  time.  Mr.  Swearlngen  said  he  wanted 
to  run  It  through  In  batches  of  five,  so  as  to 
keep  his  men  around  in  one  neighborhood. 
I  testified  about, their  saying  that  the  con- 
tract, unless  It  was  given  to  us,  would  have 
to  be  given  to  some  outside  manufacturer,  be- 
cause they  considered  that  we  were  the  only 
shop  In  the  state  that  could  handle  the  con- 


tract and  makes  the  deliveries  under  con- 
tract" 

P.  H.  Swearlngen,  president  of  the  defend- 
ant Reagan  Round  Bale  Company,  testified 
for  the  defendant: 

"The  result  (of  the  conferences  with 
Messrs.  Carr  and  Dickson,  of  the  Dickson 
Car  Wheel  Company,  in  February,  1906)  was 
it  was  agreed  that  the  Dlcksons  should  make 
a  press  according  to  the  drawings  we  were 
to  have  made  by  Mr.  Long  in  February,  and 
he  was  to  make  that  press  for  the  purpose  of 
ascertaining  the  cost  on  which  he  could  base 
his  bid,  and  for  us  to  decide  the  number  of 
presses  we  could  make,  because  be  could 
not  tell  the  time  It  would  take  to  make  these 
presses.  With  relation  to  the  Dickson  Car 
Wheel  Company  being  equipped  and  prepared 
to  turn  out  our  presses  promptly  at  that 
time,  they  persuaded  me  completely  that  they 
were  capable  of  delivering  the  presses  at 
the  time  and  in  the  numbers  finally  agreed 
npon,  and  I  was  guided  by  their  own  Ideas 
In  making  those  deliveries  and  In  making 
that  number  of  presses.  Mr.  Carr  and  Mr. 
John  Dickson  both  made  the  statement  that 
with  the  gigs  and  templets  already  made, 
and  their  shop  prepared  for  It,  that  they 
would  have  no  difficulty  in  getting  the  press- 
es out  much  more  rapidly  than  they  had  got- 
ten out  the  experimental  or  the  first  press. 
We  talked  to  Mr.  John  Dickson,  Mr.  Carr, 
and  John  Dickson,  Sr.,  and  we  told  them 
that  the  presses  were  for  the  purpose  of  be- 
ing put  up  in  the  ginhouses,  and  for  the  pur- 
pose of  baling  the  cotton  that  could  come  in 
during  that  season  of  1906.  We  told  them 
that  the  cotton  generally  came  in  about 
the  middle  of  July,  or  earlier  in  the  south- 
em  part  of  the  state,  where  we  expected  to 
put  some  of  the  presses.  The  question  as  to 
the  date  of  the  delivery  of  the  presses  before 
the  Ist  of  July  was  fully  discussed  in  our 
conferences  with  those  gentlemen.  We  did 
not  want  to  receive  any  presses  after  the 
1st  of  July,  because  we  thought  we  could 
not  get  into  any  ginhouses  after  the  1st 
of  July.  At  that  time  we  expected  to  have 
all  of  the  presses  prior  to  that  time.  It  was 
not  advanced  to  the  1st  of  July.  We  subse- 
quently. In  making  the  contract  with  these 
gentlemen,  extended  It  30  days  to  the  Ist 
of  August,  when  the  last  presses  were  to  be 
delivered,  because  we  felt  that  we  could 
put  some  of  the  presses  in  the  northern  part 
of  the  state  where  the  cotton  probably  would 
not  open  so  early.  I  made  those  statements 
to  both  Mr.  Carr  and  Mr.  Dickson.  I  knew 
those  glnners  would  not  permit  us  to  do  the 
Installation  work  in  their  gins  after  the 
cotton  season  began,  and  I  explained  to  them 
that  in  the  southern  portion  of  the  state 
cotton  came  In  about  the  middle  of  July, 
and  they  certainly  agreed  with  me. 

"As  we  had  finally  agreed  on  30  machines, 
we  had  to  have  a  set  of  mechanics  for  in- 
stalling these  presses,  and  we,  anticipating, 
employed  six  or  seven  mechanics,  believing 
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these  six  or  eeven  mechanics  could  get  some 
expeilence  at  the  ahopa  assembling  the  press- 
es, then  they  could  take  out  the  first  six 
presses  that  came  out  and  Install  those, 
whlcB  we  estimated  would  approximate  ten 
days,  and,  after  getting  out  the  first,  then 
th^  would  take  out  the  next  Installment, 
and  the  next  and  so  on.  We  allowed  a  mar- 
gin approximately  five  days  for  safety.  So 
the  time  Intervening  between  the  delivery 
of  the  presses  and  the  opening  of  the  cotton 
season  or  the  first  installment  of  presses 
was  to  be  devoted  to  the  Installation  of  them. 
We  explained  in  minute  detail  to  Mr.  Carr 
and  Mr.  John  Dickson,  Sr.,  and  I  expect 
we  did  to  Mr.  John  Dickson,  Jr.,  but  I  don't 
recall  Jnst  now,  as  to  the  revenue  and  income 
on  the  use  of  these  presses  we  expected  to 
realize,  and  the  source  and  manner  In  which 
we  expected  to  realize  it  I  explained  that 
the  Reagan  system  was  a  gin  compress.  Its 
purpose  was  to  bale  the  cotton  at  the  gin 
to  a  density  satisfactory  to  the  transporta- 
tion companies.  We  explained  to  him  that 
this  press  would  not  take  greater  power  to 
operate  It  than  the  original  square  box  which 
was  in  the  gins,  and  that  the  ginner  himself 
would  furnish  the  power  and  the  labor  for 
operating  this  press,  Instead  of  operating 
his  square  box  press;  the  power  being  the 
same  practically  and  the  labor  less.  We  ex- 
plained to  him  that  the  package  of  cotton 
made  by  the  Reagan  system  by  reason  of 
its  superior  density,  and  the  ease  with  which 
It  could  be  handled,  would  be  preferred  as 
a  transportation  package.  I  figured  to  those 
gentlemen  that  we  would  receive  10  cents 
per  100  x>ounds  of  lint  for  all-  of  the  cotton 
put  into  the  Reagan  bale  from  the  railroad 
companies  themselves.  Boat  rebate  was 
about  25  cents.  Ten  cents  amounts  to  about 
25  cents  a  round  bale.  The  round  bale 
weighs  about  230  pounds,  and  the  difference 
in  the  tare  between  the  square  and  the  round 
package,  which  amounts  to  about  $3  a  square 
bale,  $1.50  a  round  bale.  There  1b  also  a 
difference  of  about  5  cents  a^  bale  In  marine 
Insurance.  Then  there  is  a  little  rebate  in 
the  burlap,  of  about  10  cents  a  bale.  Count- 
ing everything,  there  was  about  $4.50  for 
every  500  pounds  of  lint,  but  ^e  would  be 
compelled  to  give  away  a  large  part  of  that 
to  the  glnuers  and  farmers,  to  overcome  the 
prejudice  and  induce  them  to  use  our  press, 
and  we  boiled  it  all  down  to  a  profit,  we 
believ^f,  of  about  a  dollar  a  round  bale.  We 
also  told  them  that  we  expected  to  get  about 
3,000  bales,  and  in  our  talk  with  him  we  had 
amassed  quite  a  little  fortune. 

"In  that  contract  (memorandum  contract  of 
April  27th)  the  date  of  delivery  is  from  June 
1st  to  August  1st.  Nothing  was  said  with 
relation  to  that  being  conditioned  upon  his 
ability  to  get  the  material.  That  day  we 
agreed  upon  five  press  Installments,  and  the 
following  day,  or  the  day  after,  I  prepared 
the  contract  exactly  In  accordance  with  the 
agreement,  and  made  those  stipulations.    Mr. 


Dickson  certainly  expressed  no  doubt  about 
his  ability  to  deliver  the  presses  exactly  as 
the  contract  was  written,  and  I  had  absolute- 
ly 'no  doubt  about  it  I  remember  we  agreed 
with  Mr.  Carr  and  Mr.  Dickson  that.  If  we 
would  take  five  presses  on  the  1st  of  June,  we 
should  have  at  least  five,  or  perhaps  one  or 
two  extra  men  that  knew  something  about 
the  assembling  of  these  Reagan  systems  and 
Installing  them,  to  receive  those  five  and  be- 
gin the  installation,  after  which  they  would 
take  the  next  five  as  they  came  out,  and  by 
the  time  the  fourth  installment  came,  which 
was  on  July  15th,  we  would  have  trained 
enough  more  men  to  have  enough  mechanics 
to  take  them  after  they  arrived  at  the  plant 
and  install  them.  In  our  preliminary  agree- 
ment we  were  to  have  ten  presses  in  June, 
five  on  the  1st  of  June,  five  on  the  15th 
June,  five  on  the  1st  of  July,  and  ten  on  the 
15th  July.  That  was  absolutely  agreed  on 
at  the  time  the  memorandum  contract  was 
made.  The  reason  we  didn't  put  It  In  was 
because  It  took  quite  a  Uttle  time  to  arrange 
these  payments  and  dates  of  shipment,  and 
we  reserved  that  to  finish  up  the  next  day, 
which  I  did.  I  have  lived  In  Texas  all  my 
life,  and  know  when  the  cotton  season  opens 
up.  I  have  made  a  study  of  that  the  last 
two  years  especially.  Cotton  don't  always 
come  in  on  the  same  day  in  the  same  com- 
munity. Sometimes  it  Is  a  month  earlier. 
In  the  same  section,  than  other  times.  At 
Cuero  we  have  nearly  always  sold  cotton 
before  the  middle  of  July.  This  year  August 
1st  was  about  the  time  it  came  in,  although 
it  was  an  early  season  in  other  parts  around 
there;  but  in  a  general  way  we  know  that 
the  cotton  would  come  in  earlier  around 
Kingsville,  Goliad,  and  Yorktown  than  it 
would  at  other  stations.  We  anticipated  cot- 
ton around  there  about  July  1st  around 
Floresville  about  the  middle,  about  San  An- 
tonio and  San  Marcos  about  August  1st,  and 
around  Hlllsboro  we  thought  cotton  would 
come  In  probably  about  August  Ist  The 
manufacturers  understood  perfectly  that  we 
wanted  to  get  In  ahead  of  the  cotton. 

"Our  first  Idea  was  to  have  the  last  install- 
ment of  presses  delivered  on  July  Ist.  but 
they  could  not  make  them  in  time,  and  we 
extended  it  to  August  1st.  We  had  a  discus- 
sion between  ourselves,  Messrs.  Carr  and 
John  Dickson  and  Mr.  Lott  and  myself,  as 
to  the  number  of  presses  that  they  could 
make  and  deliver  for  us  In  time  for  the  sea- 
son then  coming  on — 1906.  We  were  willing 
to  take  as  few  as  10  and  as  many  as  50,  de- 
pendent on  what  they  thought  was  their  abil- 
ity to  deliver  them  at  the  times  as  agreed 
upon.  We  finally  settled  that  the  proper 
number  would  be  30,  as  Mr.  Carr  and  Mr. 
Dickson  felt  certain  they  could  deliver  those 
30  at  those  times  and  get  them  out  Our 
men  were  ready  to  receive  the  presses  on  the 
1st  of  June.  We  had  employed  Mr.  Reagan 
long  before  Mr.  Elmo  Lawson  had  been  em- 
ployed—for two  months  before.    Mr.  Lawson 
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was  to  go  around  and  draw  the  transmission 
plans  and  the  Installation  plans,  and  meas- 
ure the  gins.  Mr.  Weatherford  was  employ- 
ed to  go  to  work  the  last  of  May.  Mr.  Grif- 
fin was  ready  for  work  prior  to  the  Ist  of 
June.  He  was  sent  down  to  Dlcksons  May 
31st  We  had  also  employed  Mr.  Hunt  for 
the  Ist  of  June.  We  figured  that  we  needed 
•ne  skilled  mechanic  at  each  plant,  and  he 
would  employ  helpers,  blacksmiths,  carpen- 
ters, tinners,  and  others  as  he  needed.  All 
the  presses  that  were  delivered  were  deliver- 
ed between  the  9th  of  July  and  the  14th  of 
August,  and,  inasmuch  as  those  21  presses 
were  all  delivered  between  those  dates,  the 
six  men  we  had  already  engaged  could 
not  receive  the  presses.  TThose  six  men  were 
busy  with  six  presses,  and  the  other  press- 
es were  going  out  to  be  received,  and  It 
was  absolutely  necessary  to  employ  men  to 
receive  the  presses  as  they  were  deliver- 
ed. That  required  us  to  employ  as  many 
as  20  men.  Of  course,  that  late  In  the  sea- 
son it  was  a  difficult  matter  to  get  the  men. 
Tes;  I  can  give  you  a  tabulated  statement 
showing  the  expenses  of  all  these  men,  in- 
cluding their  salaries  and  their  expenses, 
which  we  paid." 

There  was  other  evidence  from  which  the 
Jury  might  have  found  that  the  defendant 
had  sustained  damages  as  alleged  by  it  be- 
cause of  the  failure  of  plaintiff  to  deliver 
the  presses  on  the  dates  named  in  the  con- 
tract. 

We  do  not  think  the  evidence  before  set 
out  presents  any  issue  upon  the  question  of 
whether  time  was  of  the  essence  of  the  con- 
tract, in  so  far  as  that  question  concerns  de- 
fendant's right  under  the  contract  stied  on 
to  recover  such  damage  as  was  reasonably 
within  contemplation  of  the  parties  as  the 
probable  result  of  the  failure  of  plaintiff  to 
complete  and  make  delivery  of  the  presses  on 
the  dates  specified  in  the  contract  The 
plaintiffs,  having  agreed  to  deliver  the  press- 
es on  the  dates  named  in  the  contract,  would 
certainly  be  liable  for  any  damage  sustained 
by  the  defendant  by  reason  of  its  failure  to 
make  such  deliveries  which  rea8onat>ly  and 
naturally  resulted  from  such  failure  or 
which .  the  evidence  shows  was  reasonably 
within  the  contemplation  of  the  parties  at 
the  time  the  contract  was  made  as  a  prob- 
able result  of  such  breach,  unless  such  fail- 
ure was  excused  by  the  other  provisions  of 
the  contract  or  was  waived  by  defendant,  or 
by  its  acts  defendant  is  estopped  from  Claim- 
ing such  damage. 

The  first  paragraph  of  the  above  quoted 
charge  may  not  be  open  to  the  objection  that 
it  submits  to  the  Jury  the  issue  of  whether 
time  was  of  the  essence  of  the  contract,  but, 
when  taken  In  connection  with  the  succeed- 
ing paragraph,  we  think  It  clearly  submits 
such  Issue.  After  telling  the  Jury  that  de- 
fendant claims  that  "time  was  of  the  essence 
of  the  contract,"  the  charge  then  proceeds  to 
Instmct  tbem  that  this  daim  means  that 


plaintiff  was  advised  when  it  made  the  con- 
tract that  a  failure  on  Its  part  to  make  de- 
livery of  the  presses  on  the  dates  named  in 
the  contract  would  probably  cause  defendant 
to  suffer  the  damage  claimed  by  it  and  then 
Instruct  them,  that  "whether  plaintiff  knew 
when  the  contract  was  made  that  unless  de- 
livery was  made  at  the  times  named  defend- 
ant would  likely  suffer  loss,  and  whether 
the  plaintiff  made  the  contract  in  contempla- 
tion of  such  loss  of  profits  by  the  defendant 
If  it  (plaintiff)  failed  to  deliver  the  systems 
according  to  contract,  is  for  you  to  say  from 
all  the  evidence."  The  definition  given  by 
the  court  of  what  was  meant  by  the  defend- 
ant's claim  "that  time  was  of  the  essence  of 
the  contract"  was  inaccurate,  but,  when  the 
Jury  were  told  it  was  for  them  to  determine 
from  the  evidence  whether  the  conditions  ex- 
isted which  the  court  instructed  them  were 
necessary  to  make  time  the  essence  of  the 
contract,  there  was  a  submission  of  the  issue 
as  to  whether  time  was  of  the  essence  of  the 
contract.  As  before  said,  we  do  not  think 
any  Issue  of  this  kind  was  raised  by  the  evi- 
dence. Thtf  contract  is  unambiguous,  and 
plaintiff  expressly  and  explicitly  agreed  to 
deliver  the  presses  on  the  dates  named  there- 
in, and  we  think  no  case  can  be  found  in 
which  It  is  held  that  in  a  contract  of  this 
kind  time  would  not  be  considered  as  of  the 
essence  of  the  contract  The  letter  of  July 
7th,  before  set  out,  cannot  be  constnied  as  a 
waiver  of  defendant's  claim  for  damages  for 
failure  of  plaintiff  to  deliver  the  presses  on 
the  dates  named  in  the  contract  It  contains 
no  such  waiver  in  terms,  but  only  waives 
the  right  of  defendant,  which  had  then  ac- 
crued, to  refuse  to  accept  any  of  the  presses 
not  then  delivered,  and  defendant  thereby 
agreed  to  accept  such  of  said  presses  as 
should  be  constructed  in  accordance  with  the 
contract  and  completed  and  delivered  to  it  as 
soon  as  possible  after  the  date  of  said  letter. 
We  think  this  is  clear  from  the  language 
used  in  the  letter,  but,  if  the  language  should 
be  held  ambiguous,  the  undisputed  evidence 
as  to  the  circumstances  under  which  the  let- 
ter was  written  and  the  purpose  and  inten- 
tion of  the  writer,  which  was  known  to  plain- 
tiff, sustains  the  conclusion  that  it  was  not 
the  intention  of  defendant  in  writing  said 
letter  to  waive  any  claim  for  damages  It 
might  have  against  plaintiff  on  account  of 
the  failure  to  deliver  the  presses  on  the  dates 
named  in  the  contract  While  there  is  other 
evidence  in  the  record  raising  the  issue  of 
waiver  and  estoppel  against  defendant,  it 
cannot  be  said  that  the  evidence  upon  these 
issues  is  so  conclusive  as  to  render  harmless 
any  error  in  the  charge  of  the  court  In  sub- 
mitting the  issue  of  plalntifTs  liability  to  de- 
fendant for  damages.  Under  the  evidence 
before  set  out,  plalntifTs  manager  was  advis- 
ed at  the  time  the  contract  was  entered  Into 
that  defendant  expected  to  make  a  profit  by 
using  the  presses  during  the  cotton  season 
of  1906,  and  such  manager  knew  that  a  fail- 
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ure  to  deliver  the  presses  on  the  dates  named 
In  the  contract  would  probably  cause  defend- 
ant to  suffer  damage  through  the  loss  of  such 
profits  and  also  by  reason  by  increased  cost 
to  It  In  the  hire  of  mechanics  for  installing 
said  presses.  This  evidence  was  undisputed, 
and  it  was  therefore  error  for  the  court  to 
submit  to  the  jury,  as  an  Issue,  the  question 
of  whether  the  damage  claimed  by  defendant 
was  within  the  contemplation  of  the  parties 
at  the  time  the  contract  was  made  as  a  prob- 
able result  of  its  breach  by  plalntltf  in  fail- 
ing to  make  delivery  of  the  presses  on  the 
specified  dates.  We  think  both  of  appellant's 
objections  to  the  charge  before  stated  are  val- 
id, and  it  cannot  be  said,  under  the  facts  of 
this  case,  that  the  error  in  submitting  to  the 
Jury  issues  not  raised  by  the  evidence  was 
not  prejudicial  to  appellant 

The  memorandum  contract  of  April  29th 
provides  for  the  delivery  of  all  of  the  press- 
es before  the  Ist  day  of  August,  1906.  The 
final  contract  contains  a  similar  require- 
ment, and  expressly  names  the  conditions  un- 
der which  failure  to  deliver  by  the  time  stip- 
ulated In  the  contract  shall  excuse  the  plain- 
tiff. Under  the  terms  of  this  contract  we 
think  it  clear  that  unless  the  conditions  ex- 
isted which  excused  the  plaintiff  from  mak- 
ing the  deliveries  on  the  dates  specified  In 
the  contract,  or  unless  a  compliance  with  the 
contract  as  to  the  dates  of  delivery  had  been 
waived,  the  defendant  would  not  have  been 
required  to  accept  and  pay  for  presses  de- 
livered after  the  time  named  in  the  contract 
Garrison  v.  Cooke,  96  Tex.  228,  72  S.  W.  54, 
61  L.  K.  A.  342,  97  Am.  St  Rep.  906.  In 
such  case  the  defendant  could  waive  the 
right  to  refuse  to  accept  the  presses  and  re- 
ceive same  holding  the  plaintiff  responsible 
for  any  recoverable  damage  which  the  de- 
fendant may  have  sustained  by  plaintiff's 
breach  of  its  contract  as  to  the  time  of  de- 
livery of  the  presses.  The  waiver  of  the 
right  to  refuse  to  accept  the  presses  would 
not  defeat  the  right  to  recover  damages  for 
the  delay  in  delivery. 

There  was  no  error  in  the  refusal  of  Uie 
trial  court  to  give  the  special  charge  request- 
ed by  the  defendant  before  set  out  because 
said  charge  limited  plaintltTs  defense  to  de- 
fendant's claim  for  damages  to  proof  of  the 
alleged  agreement  to  substitute  steel  tubing 
for  XX  pipe,  and  of  the  Inability  of  plaintiff 
to  procure  said  tubing  in  time  to  comply 
with  its  contract  thus  Ignoring  the  other  de- 
fenses pleaded  by  plaintiff,  as  to  which,  as 
before  stated,  the  evidence  was  sufficient  to 
raise  an  issue. 

Appellee  very  earnestly  insists  that  the 
loss  of  profits  for  which  defendant  sued  was 
too  uncertain  and  speculative  to  constitute 
a  basis  for  recoverable  damage,  and  there- 
fore any  error  in  the  charge  in  submitting  to 
the  jury  defendant's  claim  for  such  damages 
cannot  be  complained  of  by  defendant  While 
the  testimony  offered  by  defendant  upon  this 
claim  for  damag^es  may  have  been  subject 


to  the  objection  that  the  statement  of  the 
witness  of  the  number  of  additional  bales  of 
cotton  that  defendant  would  have  pressed 
had  the  presses  been  delivered  on  the  dates 
named  in  the  contract  was  purely  conjectu- 
ral, no  facts  being  stated  from  which  the 
estimate  of  the  witness  could  be  made  with 
reasonable  certainty,  there  was  other  evi- 
dence bearing  upon  this  issue  which  was  not 
subject  to  this  objection.  We  do  not  think 
it  can  be  held  that  profits  of  this  kind, 
when  the  probable  amount  of  such  profits 
can  be  shown  with  reasonable  certainty,  and 
their  loss  was  in  contemplation  of  the  par- 
ties at  the  time  the  contract  was  made, 
cannot  be  recovered  as  damages.  The  right 
to  recover  damages*  of  this  kind  Is  sustained 
by  the  following  authorities:  13  Cyc.  37; 
Dllley  V.  Ratcllff,  29  Tex.  Civ.  App.  545,  69 
S.  W.  237;  Aultman  &  Taylor  Co.  v.  Capple- 
man,  86  Tex.  Civ.  App.  523,  81  S.  W.  1243; 
Western  Union  Tel.  Co.  v.  Jack  Auslet  (Tex. 
Civ.  App.)  115  S.  W.  624. 

The  eleventh  assignment  of  error  com- 
plains of  the  rulings  of  the  trial  court  in 
sustaining  objections  of  plaintiff  to  the  tes- 
timony of  the  witness  Taft  offered  by  the 
defendant  The  matter  complained  of  under 
this  assignment  is  shown  in  the  following 
bill  of  exception:  "Be  it  remembered  that 
on  the  trial  of  the  above  numbered  and  en- 
titled cause  J.  Taft  was  called  as  a  witness 
for  the  defendant  and  testified  that  he  was 
In  the  employ  of  the  Dickson  Car  Wheel 
Company  In  the  year  1906,  during  the  time 
the  machines  were  being  constructed  for  the 
defendant  Witness  stated  that  he  knew 
there  were  some  undelivered  machines  now 
at  the  plaintiff's  shops,  and  that  at  the 
request  of  Mr.  Carr,  plaintlfTs  superintend- 
ent, he  made  certain  measurements  of  sev- 
eral parts  of  said  machine,  after  having  first 
made  a  full  set  of  drawings  for  the  auxili- 
ary, and  that  he  made  a  written  report  of 
the  result  of  his  measurements  to  said  super- 
intendent B.  M.  Carr,  about  April,  1907, 
which  report  was  offered  and  received  in 
evidence,  and  appears  in  the  statement  of 
facts.  The  witness  then  stated  that  he  had 
bad  15  years'  experience  in  the  manufactur- 
ing of  machinery  and  as  a  mechanical  en- 
gineer, and  as  a  draughtsman  and  pattern 
maker.  Whereupon,  he  was  asked  the  fol- 
lowing question  by  the  defendants'  counsel: 
'Now,  then,  you  made  an  examination  of 
several  parts  of  the  machine,  concerning 
which  this  is  a  report  Don't  answer  this 
question  until  these  gentlemen  have  a  chance 
to  object  I  will  ftsk.  you  to  state  whether 
or  not  In  your  opinion  as  a  mechanical  en- 
gineer those  machines  as  constructed  were 
constructed  in  a  workman-like  manner,  and 
whether  or  not  the  gears  would  mesh  prop- 
erly, and  whether  or  not  the  machines  would 
run  smoothly,  and  whether  or  not  the  gears 
were  all  true  and  tight  in  your  opinion.'  (To 
which   question   the  plaintUTs  counsel    ob- 
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jected,  because  Ute  witness  had  not  shown 
that  he  ever  saw  the  sample  press  of  July 
7th,  which  objection  was  by  the  court  sus- 
tained, and  said  witness  was  not  permitted 
to  answer  same,  although  defendant  expect- 
ed to  prove,  and  would  have  proved  by  said 
witness,  that  said  machines  were  not  con- 
structed In  a  workman-like  manner,  and  that 
the  gears  on  the  same  would  not  mesh  prop- 
erly, and  that  said  machines  would  not  and 
could  not  run  smoothly,  and  that  said  gears 
were  not  true  and  tight  Before  said  wit- 
ness was  called  to  the  stand,  plaintifTs  wit- 
ness had  already  testified  that  the  29  ma- 
chines, including  the  undelivered  machines 
above  referred  to  by  this  witness,  were  all 
like  the  sample  press  of  July  7th  in  every 
respect.  To  which  ruling  of  the  court  the 
defendant  then  and  there  excepted,  and  here 
now  tenders  this  its  bill  of  exception,  and 
prays  that  the  same  may  be  allowed  to  be- 
come a  part  of  the  record  in  this  cause.)" 

We  think  the  trial  court  correctly  held 
that  the  letter  of  July  7th,  before  set  out, 
substituted  a  different  warranty  for  that 
contained  In  the  contract  of  May  29th.  The 
only  warranty  contained  In  the  contract  was 
that  the  test  made  at  the  shops  of  the 
plaintiff  before  the  machines  were  sent  out 
should  demonstrate  "that,  the  material  and 
workmanship  Is  according  to  this  contract, 
and  that  all  the  fittings  assemble  properly, 
all  pinions  gears  and  meshes  work  properly, 
and  that  the  entire  '  machine  will  run 
smoothly  and  that  all  of  the  fittings,  bear- 
ings and  packing  are  true  and  tight."  By 
the  letter  of  July  7th  defendant  waived  this 
test  In  consideration  of  the  agreement  by 
plaintiff  to  become  "responsible  for  all 
breaks,  defective  castings,  and  defective 
workmanship,  and  damage  caused  by  said 
breaks  to  the  system  on  the  first  day's  run 
at  the  several  glnhouscs."  It  was  further 
agreed  in  said  letter  that  the  "system"  then 
delivered  was  completed  in  accordance  with 
the  contract,  and  that  the  remaining  systems 
should  be  finished  In  "exact  accordance" 
with  said  system.  By  the  terms  of  this  let- 
ter the  only  warranty  In  regard  to  the  un- 
delivered systems  was  that  they  should  be 
finished  in  exact  accordance  with  the  system 
then  delivered,  and  that  plaintiff  would  be 
responsible  for  all  breaks  and  damages  caus- 
ed by  defective  material  or.  workmanship 
which  occurred  during  the  first  day's  run  at 
the  several  ginhouses,  and,  it  not  being 
showb  that  the  witness  Carr  had  seen  the 
machine  delivered  on  July  7th,  he  could  not 
know  whether  or  not  the  nine  undelivered 
presses  were  finished  In  "exact  accordance" 
with  that  system,  and  his  expert  opinion  as 
to  character  of  the  material  and  workman- 
ship In  said  systems  was  i:>>material  and 
inadmissible.  If  the  presses  were  construct- 
ed Just  as  the  one  delivered  on  July  7th,  de- 
fendant could  not  refuse  to  accept  them  be- 
cause of  dfifectlve  workmanship  or  material, 


and  Its  measure  of  damage  for  defects  of 
this  kind  would  be  limited  to  such  as  oc- 
curred during  the  first  day's  run  at  the 
several  gins  in  which  they  were  Installed. 
While  the  contract  provides  that  the  de- 
fendant should  pay  the  final  amount  due 
thereon  on  or  before  September  1,  1906,  this 
requirement  must  be  held  to  have  been  made 
with  reference  to  the  other  provisions  of 
the  contract  which  required  delivery  of  all 
of  the  presses  by  August  1,  1906.  It  was 
not  contemplated  that  the  presses  should  be 
paid  for  before  delivery,  and  therefore,  if 
plaintiff  was  entitled  to  recover  the  contract 
price  of  the  nine  undelivered  presses.  It 
would  only  be  entitled  to  recover  interest 
on  said  amount  from  the  time  said  presses 
were  ready  for  delivery,  and,  unless  the  evi- 
dence showed  that  the  nine  presses  were 
ready  for  delivery  before  September  1,  1906, 
Interest  should  not  have  been  allowed  from 
that  date. 

There  was  no  error  In  refusing  to  admit 
the  testimony  of  the  witness  J.  D.  Norrls, 
to  the  effect  that.  If  there  had  been  no  de- 
lay In  Installing  defendant's  press  in  his  gin, 
he  would  "possibly"  have  ginned  "a  thou- 
sand or  two"  more  bales.  This  testimony 
was  too  indefinite  and  uncertain  to  form 
any  basis  for  a  reasonable  estimate  of  the 
number  of  bales  that  was  lost  by  the  delay, 
and  was  therefore  properly  excluded.  On 
the  other  hand,  we  think  his  statement  that 
the  loss  In  bales  was  not  less  than  1,000  was 
not  subject  to  this  objection.  The  evidence 
shows  that  defendant  bad  delivered  to  plain- 
tiff for  use  In  the  construction  of  these  press- 
es certain  patterns  which  belong  to  defend- 
ant, and  which  plaintiff  still  held  In  Its  pos- 
session. The  court  Instructed  the  Jury  that, 
if  they  found  that  the  amount  due  plaintiff 
under  the  contract  exceeded  the  amount  of 
damages  to  which  defendant  was  entitled, 
they  should  make  no  finding  as  to  the  pat- 
terns, but,  If  they  found  that  the  defendant 
had  sustained  damage  In  excess  of  the 
amount  due  plaintiff,  that  they  should  add 
to  such  damage  the  reasonable  value  of  the 
patterns  delivered  by  defendant  to  plain- 
tiff. It  Is  difficult  to  understand  upon  what 
theory  this  charge  was  based.  Appellee's 
contention  is  that  the  charge  Is  correct,  be- 
cause plaintiff,  having  expended  labor  on  the 
patterns,  was  entitled  to  hold  them  If  de- 
fendant was  Indebted  to  It  until  the  amount 
of  such  Indebtedness  was  paid.  If  the  plead- 
ings support  this  claim  and  appellee's  con- 
tention is  sound,  the  judgment  should  have 
protected  defendant  either  by  decreeing  it 
the  patterns  or  their  value,  or  allowing  same 
to  be  offset  against  the  amount  of  plain- 
tiffs judgment,  and.  In  order  to  have  done 
this,  the  Jury  should  have  been  instructed 
to  find  the  value  of  said  patterns  regardless 
of  whether  the  Judgment  In  favor  of  plain- 
tiff exceeded  the  amount  of  damages  found 
for  the  defendant 
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We  have  not  thought  it  necessary  to  dis- 
cuss all  of  the  many  assignments  of  error. 
What  we  hare  said  is  sufficient  to  Indicate 
our  conclusion  upon  the  main  questions  pre- 
sented by  the  record.  If  any  error  is  shown 
In  the  record  which  we  have  not  pointed 
out  in  this  opinion,  It  is  not  such  as  we 
regard  material  or  as  likely  to  occur  upon 
another  trial. 

For  the  reasons  Indicated,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded, 


SHERMAN  et  al.  t.  PICKERING  et  al. 

(Coart  of  Civil  Appeals  of  Texas.     June  SO, 

1909.     Rehearing  Denied  Oct.  7,  1909.) 

1.  PtTBLio    Lands    (J    172»)  —  Leoislativb 
Grant  Not  in  Dischaboe  .oy  Obligation. 

When  a  legislative  grant  is  not  made  in 
discbarge  of  some  obligation  of  the  gOTemment 
that  the  law  would  recognize,  the  grant  would 
not,  in  a  legal  sense,  be  anything  more  than  an 
act  of  sovereign  grace  and  a  pure  donation. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  {  172.*] 

2.  PuBuc  Lands  (J  174*)— Duplicati  Wab- 

BANT— OPEBATION — LIMITATIONS. 

S.,  a  soldier  in  the  Texas  army  entitled  to 
a  bounty  warrant  certificate  for  land,  conveyed 
one-half  his  interest  therein  to  L.,  and  gave  him 
authority  to  prove  up  the  claim.  Nothing  was 
done  by  either  of  them  to  prove  np  the  claim  un- 
til it  was  barred  by  limitations.  Subsequently 
the  Legislature  passed  an  act  to  relieve  S.,  au- 
thorizing the  issuance  of  a  duplicate  land  war- 
rant for  the  land,  and  certificate  was  issued  in 
his  name.  Held,  that  the  legislative  act  did 
nothing  more  than  lift  the  bar  of  the  statute, 
and  authorized  the  discharge  of  a  legal  obliga- 
tion of  the  state  in  favor  of  S.,  and  did  not  make 
a  donation  of  the  land,  and  the  title  acquired  by 
S.  under  the  act  inured  to  the  benefit  of  his 
purchaser  L. 

[Eld.  Note. — For  other  cases,  see  Public  Lands, 
Dec.  Dig.  {  174.*] 

S.  Limitation  of  Actions  (J  19*)  — Limita- 
tion Applicable. 

The  act  under  which  the  certificate  was  is- 
sued to  S.,  inuring  to  the  benefit  of  L.  the  title 
acquired  by  L.,  whether  legal  or  equitable,  was 
such  as  would  support  an  action  of  trespass  to 
try  title,  and  as  such  would  only  be  barred  un- 
der limitations  affecting  suits  of  trespass  to  try 
title. 

[Eld.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  i  19.*] 

Appeal  from  District  Court,  Shelby  Coun- 
ty;   S.  W.  Blount,  Special  Judge. 

Trespass  to  try  title  by  Mrs.  C.  M.  Sher- 
man and  others  against  W.  A.  Pickering  and 
others,  in  which  Joe  S.  Rice  and  another, 
receivers  of  the  Kirby  Lumber  Company, 
intervened.  Judgment  for  plaintiffs  and  the 
interveners  for  one-half  of  the  land,  and  for 
defendants  for  the  other  half.  Plaintiffs  ap- 
peal.   Affirmed. 

Andrews,  Ball  &  Streetman,  John  B.  War- 
ren, and  Jno.  Hnmman,  for  appellants.  Bry- 
arly,  Carter  &  Walker,  D.  W.  Doom,  D.  H. 
Doom,  and  J.  M.  Sanders,  for  appellees. 


PLE2ASANTS,  C.  J.  This  is  ao  action  of 
trespass  to  try  title,  brought  by  the  appel- 
lant Mrs.  G.  M.  Sherman  against  the  appel- 
lees, W.  A.  Pickering,  the  W.  B.  Pickering 
Lumber  Company,  and  J.  T.  Harris,  to  re- 
cover the  title  and  possession  of  a  tract  of 
1,280  acres  of  laud  in  Shelby  county  granted 
by  the  state  to  P.  A.  Sherman.  The  de- 
fendant J.  T.  Harris  disclaimed  all  right, 
title,  and  Interest  in  and  to  an  undivided 
one-half  of  said  lands;  but,  as  to  the  other 
one-half,  he  filed  a  general  denial  and  plea 
of  not  guilty.  The  defendants  W.  A.  Pick- 
ering and  the  W.  R.  Pickering  Lumber  Com- 
pany disclaimed  as  to  the  title  to  the  land 
in  controversy,  except  as  to  the  undivided 
one-half  Interest  in  and  to  the  standing  and 
growing  pine  timber  thereon  10  inches  and 
upwards  in  diameter,  as  to  which  the  said 
defendants  filed  a  general  denial  and  plea 
of  not  guilty.  By  way  of  cross-action  the 
said  defendants  W.  A.  Pickering  and  the 
W.  R.  Pickering  Lumber  Company  set  up 
that  the  said  undivided  one-half  Interest  In 
and  to  the  standing  and  growing  pine  tim- 
ber 10  inches  and  upwards  in  diameter  upon 
the  said  land  had  been  purchased  by  them 
of  the  defendant  J.  T.  Harris,  and  that  the 
said  defendant  J.  T.  Harris  had  warranted 
the  title  thereto;  and,  in  the  event  plaintiff 
should  recover  of  said  W.  A.  Pickering  and 
the  W.  R.  Pickering  Lumber  Company  the 
title  and  possession  of  and  to  the  lands  de- 
scribed in  the  pleadings  of  the  plaintiff, 
then  in  that  event,  the  said  defendants  pray- 
ed Judgment  over  and  against  their  war- 
rantor, J.  T.  Harris,  for  the  sum  of  $4,800; 
same  being  the  amount  paid  to  the  said 
Harris  for  the  said  timber.  On  August  6, 
1908,  Joe  8.  Rice  and  Cecil  A.  Lyons,  re- 
ceivers of  the  Kirby  Lumber  Company,  filed 
their  petition  in  intervention  In  the  form  of 
an  action  of  trespass  to  try  title,  seeking  to 
recover  the  title  and  possession  of  and  to 
the  land  In  controversy  from  the  plaintiff 
Mrs.  C.  M.  Sherman  and  the  defendants.  W. 
A.  Pickering,  J.  T.  Harris,  and  the  W.  R. 
Pickering  Lumber  Company.  Upon  the  trial 
of  this  cause  It  was  admitted  by  the  plain- 
tiff and  the  defendants  that  the  plaintiff 
Mrs.  C.  M.  Sherman  by  a  deed  to  the  land 
in  controversy,  duly  executed  and  acknowl- 
edged and  delivered  since  the  Institution  of 
this  suit,  had  conveyed  the  land  In  contro- 
versy to  Joe  S.  Rice  and  Cecil  A.  Lyons,  re- 
ceivers of  the  Kirby  Lumber  Company., and 
interveners  herein,  and  that  whatever  inter- 
est plaintiff  had  In  the  land  had  been  vested 
by  said  deed  In  the  Interveners,  Joe  S.  Rice 
and  Cecil  A.  Lyons,  receivers  of  the  Kirby 
Lumber  Company.  The  case  was  tried  be- 
fore the  court  upon  evidence  introduced  by 
the  plaintiff,  interveners,  and  defendants, 
and  Judgment  rendered  for  the  plaintiff  and 
interveners  for  an  undivided  one-half  Inter- 
est In  and  to  the  land  sued  for  and  described 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Dig*.  U07  to  data,  ft  Reportar  Indazes 
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In  plalntUTs  petition,  and  against  the  plain- 
tiff and  Interveners,  and  in  favor  of  tUe  de- 
fendants, as  to  the  other  undivided  one-half 
interest  in  and  to  said  land. 

The  evidence  shows  that  F.  A.  Sherman 
was  a  soldier  In  the  Texas  army  in  1835  and 
1836,  and  by  reason  of  his  services  as  such 
soldier  was  entitled  to  a  bounty  warrant 
certiflcate  for  1,280  acres  of  land.  On  the 
6th  of  August,  18S7,  he  executed  a  deed  to 
Edward  I/inn  conveying  to  liim  the  follow- 
ing described  property:  "One-half  of  my 
right,  title  and  interest  In  and  to  certain 
land  certificate  No.  329,  issued  by  the  board 
of  land  commissioners  for  the  county  of 
Harris,  to  the  said  F.  A.  Sherman,  for  one- 
third  of  a  league  of  land;  also  one-half  of 
the  title  and  interest  in  and  to  a  bounty 
claim  of  twelve  hundred  and  eighty  (1280) 
acres  of  land  for  service  in  the  army  of  the 
Bepubllc  of  Texas,  In  the  year  1836."  On 
the  same  day  that  this  deed  was  executed 
Sherman  also  executed  a  power  of  attorney 
to  Unn,  authorizing  him  "For  and  in  my 
name,  place  and  stead,  to  prosecute  and  ob- 
tain for  me  my  right  and  title  to  a  certain 
headrlght  certificate  No.  329,  Issued  by  the 
board  of  land  commissioners  for  Harris 
county,  to  me,  the  aforesaid  F.  A.  Sherman, 
for  one-third  of  a  league  of  land  and  to  pros- 
ecute my  right,  title  and  claim  in  and  to  my 
■bounty  warrant  for  twelve  hundred  and 
eighty  acres  of  land  for  services  in  the  army 
of  the  Republic  of  Texas,  for  the  year  1836, 
— also  to  have  the  same  located,  surveyed 
and  patented;  giving  and  granting  unto  my 
Bald  attorney  full  power  and  authority  to  do 
and  perform  all  and  every  act  and  thing 
•whatsoever  requisite  and  necessary  to  be 
done  In  and  about  the  premises  as  fully  to 
all  intents  and  purposes  as  I  might  or  could 
do  if  personally  present,  with  full  power  of 
substitution  and  revocation,  hereby  ratifying 
and  confirming  all  my  said  attorney  or  bis 
substitute  shall  lawfully  do  or  cause  to  be 
done  by  virtue  hereof."  It  is  not  shown 
that  Linn  did  anything  in  the  matter  of 
proving  up  the  bounty  warrant  claim  men- 
tioned in  the  above  deed  and  power  of  at- 
torney. Linn  died  in  November,  186S,  and 
In  a  suit  for  the  partition  of  his  estate,  in 
the  district  court  of  Travis  county,  among 
other  property  directed  to  be  sold  by  order 
of  the  court  for  purpose  of  partition  was  an 
undivided  one-half  Interest  in  a  land  cer- 
tificate Issued  to  F.  A.  Sherman  for  1,280 
acres  of  land;  said  certificate  having  been 
Issued  by  virtue  of  an  act  for  the  relief  of 
F.  A.  Sherman,  passed  by  the  Legislature  of 
Texas  and  approved  January  11,  1862.  At 
a  sale  by  the  commissioners  of  partition  on 
January  1,  1874,  Linn's  interest  in  this  cer- 
tificate was  purchased  by  J.  0.  Minter.  The 
deed  to  Minter  was  recorded  In  May,  1882. 
Appellee  Harris  holds  the  title  of  Minter. 
The  land  In  controversy  was  located  under 
this  certiflcate  in  1873  In  the  name  of  F.  A. 
Bbermaii,  after  the  death  of  Linn.    In  1879 


corrected  field  notes  were  made  and  return- 
ed to  the  Land  Office  in  the  name  of  F.  A. 
Sherman,  and  patent  was  issued  In  his 
name.    Sherman  died  In  October,  1884. 

The  act  under  which  the  certiflcate  by 
virtue  of  which  the  land  was  located  is  as 
follows: 

"An  act  for  the  relief  of  F.  A.  Sherman. 

"Section  1.  Be  it  enacted  by  the  Legis- 
lature of  the  state  of  Texas,  that  the  Com- 
missioner of  the  General  Land  Office  be  and 
he  is  hereby  authorized  and  required  to  is- 
sue to  F.  A.  Sherman  a  duplicate  land  war- 
rant for  1280  acres  of  land  in  lieu  of  the 
original  warrant  for  said  quantity  of  land, 
provided  it  shall  appear  that  said  original 
warrant  has  not  been  returned  to  the  Gen- 
eral Land  Office  or  duplicate  Issued  for 
same. 

"Sec.  2.  That  this  act  take  effect  from' 
and  after  Its  passage.  Approved  January 
U,  1862."     Sp.  Laws  1861-64,  p.  44,  c.  92. 

It  was  shown  that  no  bounty  warrant  is- 
sued to  F.  A.  Sherman  was  ever  registered 
and  approved  by  the  commissioner  of  claims, 
as  required  by  the  act  of  August  1,  1856 
(Laws  1856,  p.  14,  c.  93),  or  was  ever  pre- 
sented to  such  commissioner,  and  no  bounty 
warrant  for  1,280  acres  of  land  was  Issued 
by  said  commissioner  to  Sherman,  or  to  any 
one  for  him.  There  has  t>een  a  continued 
assertion  of  claim  under  the  Minter  title  ever 
since  his  purchase  at  the  partition  sale  above 
mentioned.  Appellants  hold  all  the  title  of 
F.  A.  Sherman  in  the  land  in  controversy. 
The  appellants  assail  the  judgment  of  the 
court  below  upon  the  ground  that,  the  state 
having  been  under  no  legal  obligation  to 
F.  A.  Sherman  at  the  time  the  relief  act  be- 
fore set  out  was  passed,  such  act  was  one 
of  sovereign  grace  and  bounty,  and  the  land 
granted  thereby  became  a  gift  from  the  state 
to  said  Sherman,  and  Linn  acquired  no  in- 
terest therein  under  the  prior  conveyance  to 
him  by  Sherman  of  one-half  of  the  latter's 
interest  in  his  bounty  warrant  claim.  The 
cases  of  Causlcl  v.  La  Coste,  20  Tex.  286, 
McKinney  v.  Brown,  61  Tex.  94,  Grant  v. 
Wallis,  60  Tex.  350,  and  others  cited  and  re- 
lied on  by  appellants  to  support  their  con- 
tention, seem  to  establish  the  general  rule 
that  when  a  legislative  grant  is  not  made  In 
discharge  of  some  obligation  of  the  govern- 
ment that  the  law  would  recognize,  such 
grant  would  not  In  a  legal  sense  be  anything 
more  than  an  act  of  sovereign  grace  and 
bounty.  And  In  such  case  it  matters  not 
how  meritorious  the  consideration  that  con- 
stitutes the  moving  cause  for  malcing  the 
grant;  If  it  Is  not  such  as  the  law  would 
recognize,  the  grant  is  a  pure  donation.  We 
do  not  think  that  the  recognition  of  this 
rule  necessarily  requires  a  reversal  of  the 
Judgment  of  the  court  below.  It  is  true  that, 
at  the  time  the  relief  act  was  passed  author- 
izing the  Issuance  of  a  duplicate  land  war- 
rant to  Sherman,  his  original  claim  had  be- 
come barred  under  the  statute,  and  therefore 
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the  consideration  for  the  grant  was  not  In 
discbarge  of  an  enforceable  legal  obligation, 
but  we  think  It  clear  that,  If  the  Legislature, 
Instead  of  authorizing  the  issuance  of  a  du- 
plicate certificate  to  Sherman,  had  merely 
authorized  him  to  go  into  court  and  proye 
up  his  original  claim  and  receive  a  certif- 
icate thereon,  it  could  not  be  said  that  the 
certificate  thus  Issued  would  not  haye  been 
Issued  In  discharge  of  a  legal  obligation,  and 
that  the  land  granted  thereby  was  a  dona- 
tion. It  seems  to  us  that  the  act  of  the 
Legislature  above  set  out  did  nothing  more 
than  lift  the  bar  of  the  statute,  and  thus 
authorize  the  discharge  of  a  legal  obligation 
of  the  state  In  favor  of  Sherman.  In  the 
case  of  McKinney  v.  Brown,  supra,  this  con- 
struction could  not  be  given  to  the  relief  act 
In  question  In  that  case,  for  the  reason  that 
the  Legislature  at  the  time  that  act  was 
passed  could  not,  under  the  then  Constitution 
of  this  state,  waive  the  bar  of  limitation,  and 
permit  the  reinstatement  of  the  original 
claim. 

In  the  case  of  Causlcl  v.  La  Coste,  supra, 
the  claim  which  formed  the  consideration  of 
the  special  grant  had  never  become  a  legal 
demand,  and  In  the  Orant-Wallis  Case  the 
status  and  character  of  the  claim  which 
formed  the  consideration  for  the  grant  was 
not  shown.  The  facts  of  all  of  the  other 
cases  cited  by  appellants  distinguish  them 
from  the  instant  case.  We  do  not  think  it 
can  be  doubted  from  the  terms  of  the  act 
Itself  that  the  certificate  granted  under  the 
act  in  question  in  this  case  was  given  In 
consideration  of  the  services  of  Sherman  in 
the  war  for  Texas  Independence,  and  in  lieu 
of  his  barred  claim  arising  from  the  legal 
obligation  of  the  state  to  grant  him  1,280 
acres  of  land  in  consideration  of  his  said 
services.  Under  this  construction  of  the 
special  act,  under  which  the  certificate  was 
issued,  It  follows  that  the  title  thus  acquired 
by  Sherman  Inured  to  the  benefit  of  his  ven- 
dee, Linn,  and  the  trial  court  did  not  err  In 
«o  holding.  We  think  the  present  case  Is 
more  analogous  to  the  case  of  Houston  Oil 
Co.  V.  Gallup  (Tex.  Civ.  App.)  109  S.  W.  957, 
and  the  holding  In  that  case  should  be  fol- 
lowed. 

It  is  further  contended  by  appellants  that 
the  claim  of  appellee,  -being  merely  an  equi- 
table right  in  the  land.  Is  a  stale  demand, 
and  is  barred  by  the  statute  of  limitation  of 
10  years.  There  is  no  merit  in  this  conten- 
tion. If  the  act  under  which  the  certificate 
was  granted  to  Sherman  inured  to  the  benefit 
of  bis  assignee,  the  title  thus  acquired  by 
Linn,  whether  legal  or  equitable,  was  such 
title  as  would  support  an  action  of  trespass 
to  try  title,  and  would  only  be  barred  under 
the  statutes  of  limitation  affecting  suits  of 
trespass  to  try  title. 

These  conclusions  dispose  of  all  the  ques- 
tions presented  in  appellants'  brief,  and  none 


of  the  assignments  of  error  therein  presented 
can  be  sustained. 

We  are  of  opinion  that  the  Judgment  of  the 
court  below  should  be  affirmed,  and  it  bas 
been  so  ordered. 

Affirmed. 


GALVESTON  ELECTRIC  CO.  v.  WILKINS-t 

(Court  of  Civil  Appeals  of  Texas.     June   21. 

1909.     Rehearing  Denied  Oct.  7,  1909.) 

1.  Street  Railboads   (|   110«) — Opebation — 
Injubies  to  Tbavelehs. 

Where,  in  an  action  for  injuries  by  a  col- 
lision with  a  street  car,  the  petition  charjipd 
that  the  motorman  could  have  discovered  plain- 
tiff's danger  by  ordinary  care,  and  that  the  car 
was  being  operated  at  a  higher  rate  of  speed 
than  could  be  done  with  safety  to  plaintiff,  and 
that  the  motorman  made  no  effort  to  stop  the 
car  until  within  about  10  feet  of  plaintiff,  where- 
fore said  car  crashed  into  plaintiff's  vehicle  and 
horse,  causing  plaintiff's  injury,  and  it  further 
alleged  that  the  motorman's  failure  to  stop  the 
car  m  time  to  avoid  the  collision  was  negligence, 
the  petition  sufficiently  charged  that  plalntiflTs 
injury  was  caused  by  the  motorman's  failure  to 
use  ordinary  care  to  discover  plaintiff's  peril, 
and  by  running  the  car  at  an  unsafe  rate  of 
speed  and  failing  to  use  ordinary  care  to  stop  in 
time  to  prevent  the  injury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S  224;   Dec.  Dig.  S  110.»] 

2.  Tbial   (§   233*)— Collision— Instbuctions 

— N^OLIGENCE   of  MOTOBMAN. 

Where  there  was  no  evidence  that  consid- 
eration for  the  safety  of  passengers  on  a  street 
car  prevented  the  motorman  from  sooner  stop- 
ping the  car  when  plaintiff  was  injured  in  a 
collision  therewith,  and  there  was  no  evidence 
that  the  safety  of  the  passengers  would  have 
been  endangered  if  the  car  bad  been  stopped  in 
time  to  have  avoided  a  collision,  an  instruction 
witli  reference  to  the  motorman's  negligence  in 
failing  to  do  so  was  not  objectionable  as  ignoring 
the  question  whether  the  car  could  have  been 
stopped  in  time  to  have  avoided  the  collision 
with  safety  to  its  passengers. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  n  612-623 ;  Dec  Dig.  S  253.*] 

3.  Tbial  (8  260*)— Instbuctions— Request  to 
Charge— Repetition. 

The  court  did  not  err  in  refusing  a  reqnest 
to  charge  to  the  same  effect  as  an  instruction 
already  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  651 ;   Dec.  Dig.  {  260.*] 

4.  Trial  (§  252*)  —  Instructions  —  Applica- 
BiLiTT  TO  Evidence. 

A  request  to  charge,  submitting  an   issue 
not  raised  by  the  evidence,  is  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  596 ;   Dec  Dig.  {  252.*] 

Appeal  from  District  Court,  Galveston 
County;    Lewis  Fisher,  Judge. 

Action  by  L.  M.  Wilklns  against  the  Gal- 
veston Electric  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    AfOriued. 

Terry,  Cavln  &,  Mills,  for  appellant.  Mar- 
sene  Johnson  and  O.  S.  Xork,  for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  appellant  to  recover  dam- 
ages for  Injury  to  his  person  and  to  a  yehi- 
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cle  owned  by  him,  which  Injuries  and  dam- 
ages It  is  alleged  were  caused  by  the  negli- 
gence of  one  of  appellant's  employes  opera- 
ting one  of  Its  cars,  whereby  a  collision  oc- 
curred t>etween  said  car  and  vehicle.  The 
trial  In  the  court  below  was  by  a  jury  and 
resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiff  for  the  sum  of  $100. 

The  petition  states  the  cause  of  action  as 
follows:  "And  plaintiff  further  alleges  that 
on  said  July  7.  1906,  he  was  going  west- 
wardly  on  said  Market  street  between  Twen- 
ty-Seventh and  Twenty-Eighth  streets  In  his 
baggy ;  that  at  said  time  said  Market  street 
was  crowded  with  other  vehicles  and  per- 
sons, and  that  a  certain  street  car,  belong- 
ing to  and  operated  by  defendant,  was  ap- 
proaching him,  going  eastwardly  along  one 
of  the  tracks  on  Market  street;  that  plain- 
tiff's horse  became  frightened  at  some  cause, 
and  became  hard  to  control,  and  that  when 
«aid  car  had  approached  within  about  90  feet 
of  plaintiff,  the  employ^  of  defendant  op- 
-erating  said  car  discovered  plaintiff  and  his 
vehicle  and  his  horse  on  the  track,  and  that 
plaintiff  halloaed  to  said  employ^  of  defend- 
ant to  stop  until  plaintiff  could  get  his  horse 
and  vehicle  off  said  track  and  across  the 
street,  and  that  plaintiff  also  waved  his  hand 
and  screamed  to  said  motorman  to  stop  his 
car,  and  that  said  employ^  of  defendant  dis- 
covered the  peril  in  which  the  plaintiff  was 
at  the  time,  or  by  the  use  of  ordinary  care 
coald  have  discovered  plaintiffs  peril  at  said 
time,  in  ample  time  to  have  stopped  said 
<»r  and  to  have  prevented  a  collision  with 
plaintiff,  but  that  said  employ^  Avas  operating 
said  car  at  a  higher  rate  of  speed  than 
could  be  done  with  safety  to  plaintiff;  and 
that  said  employe  of  defendant  made  no  at- 
tempt to  stop  said  car,  and  made  no  at- 
tempt to  prevent  collision  with  plaintiff  until 
when  within  about  10  feet  of  plaintiff,  and 
that  wherefore  said  car  at  said  time  crashed 
into  plaintiff's  said  vehicle  and  horse,  over- 
turning said  vehicle,  and  throwing  the  plain- 
tiff under  the  body  of  said  vehicle,  and 
-catching  the  plalntlfTs  foot  and  shoe  under 
one  of  the  wheels  of  said  car,  and  causing 
plaintiff  to  sustain  the  damage  and  injury 
hereinafter  set  out  and  pleaded.  And  plain- 
tiff further  alleges  that  the  said  failure 
of  the  motorman  to  stop  said  car,  and  to 
thereby  avoid  collision  with  plaintiff,  was 
negligence,  and  that  the  negligence  of  de- 
fendant was  the  proximate  cause  of  the  dam- 
ages and  Injuries  sustained  by  plaintiff,  and 
that  plaintiff  in  no  way  contributed  to  said 
negligence  of  defendant"  The  defendant  an- 
swered by  general  denial  and  by  the  follow- 
ing special  plea :  "And  for  further  and  spe- 
cial answer  herein,  If  required,  defendant 
shows  to  the  court  that  if  plaintiff  and  his 
property,  or  either  of  them,  was  injured  by 
one  of  defendant's  cars,  such  injuries  re- 
sulted from  an  unavoidable  accident  caused 
by  the  shying,  balking,  backing,  or  swerving 


of  the  horse  driven  by  plaintiff  at  the  time 
in  question,  by  which  sudden  shying,  balk- 
ing, backing,  or  swerving  of  said  horse  and 
the  vehicle  to  which  said  horse  was  attached, 
said  vehicle  and  the  plaintiff,  who  was  there- 
in, was  suddenly,  and  without  warning  or 
notice  to  defendant's  employes  in  charge  of 
said  car,  placed  upon  the  track  In  front  of 
said  moving  car,  and  so  close  to  said  car 
that  it  could  not  be  stopped  in  time  to  avoid 
Injuring  plaintiff  and  his  property,  but  ftfr 
which  unavoidable  shying,  balking,  backing, 
or  swerving  of  the  animal  neither  said  plain- 
tiff nor  his  property  would  have  received  the 
injuries  complained  of  in  plaintifTs  petition." 
The  court  charged  the  Jury  as  follows: 
"You  are  further  Instructed  that.  If  you  be- 
Ileve-from  the  evidence  that  on  or  about  the 
7th  day  of  July,  1906,  the  plaintiff,  L.  M. 
Wilkins,  while  In  the  exercise  of  ordinary 
care  on  his  part,  and  while  riding  west  In 
his  buggy  on  Market  street,  in  the  city  of 
Galveston,  his  horse  becoming  frightened  and 
hard  to  control,  and  that,  while  plaintiff  was 
attempting  to  manage  and  control  said  horse, 
the  said  horse  backed  upon  the  tracks  of 
the  defendant  company  In  such  a  way  that 
plaintiff  was  run  into.  Injured,  and  damaged, 
as  alleged  in  his  petition,  by  one  of  the  cars 
operated  by  the  defendant,  the  Galveston 
Electric  Company,  and  If  you  further  be- 
lieve from  the  evidence  that  at  the  time  of 
the  collision  between  plaintifTs  buggy  and 
the  defendant's  car  the  motorman  In  charge 
of  said  car  was  not  exercising  ordinary  care 
as  to  the  rate  of  speed  at  which  said  car  was 
being  operated,  or  if  you  further  believe 
from  the  evidence  that  the  motorman  on 
said  car  saw  the  plaintiff  attempting  to  con- 
trol his  horse  on  or  near  the  tracks  of  the 
defendant  In  front  of  said  car,  and  that  by 
the  exercise  of  ordinary  care  on  his  part — 
the  motorman's  part — said  car  could  have 
been  stopped  in  time  to  prevent  a  collision 
with  plaintifTs  buggy,  or,  if  you  believe  from 
the  evidence  that  the  motorman  did  not  see 
plaintiff  at  or  near  the  tracks  of  the  defend- 
ant In  front  of  said  car,  but  you  further  be- 
lieve that  by  the  exercise  of  ordinary  care 
on  the  part  of  him,  the  said  motorman,  the 
plaintiff  could  have  been  seen  by  said  motor- 
man  In  time  to  prevent  the  collision  between 
the  said  car  and  plaintifTs  buggy,  and  if  you 
further  believe  from  the  evidence  that  the 
failure  of  the  motorman  to  exercise  ordinary 
care  in  the  respects  mentioned,  if  you  have 
found  that  he  did  fail  to  .use  and  exercise 
ordinary  care,  was  negligence  on  the  part 
of  the  defendant  company,  and  that  such 
negligence,  if  any,  was  the  proximate  cause 
— that  Is,  the  direct  and  immediate  cause 
of  the  injuries  and  damages  to  plaintiff,  if 
any — then  you  will  find  a  verdict  for  plain- 
tiff in  accordance  with  the  measure  of  dam- 
ages hereinafter  given  you,  unless  you  should 
further  believe  that  the  plaintiff  was  guilty 
of  contributory  negligence,  that  is  to  say. 
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failed  to  use  ordinary  care  for  bis  own  safe- 
ty, In  which  event  your  verdict  shall  be  for 
defendant." 

By  Its  first  assignment  of  error  appellant 
assails  this  charge  upon  several  grounds. 
The  first  objection  urged  to  said  charge  Is 
that  the  Issues  of  negligence  on  the  part  of 
the  motorman  In  falling  to  use  ordinary  care 
to  discover  plaintiff  on  or  near  the  track, 
and  In  running  said  car  at  a  higher  rate 
of  speed  than  could  be  done  with  safety, 
were  not  raised  by  the  pleadings,  and  there- 
fore should  not  have  been  submitted  to  the 
Jury.  We  do  not  think  this  objection  is 
valid.  The  petition,  as  above  shown,  ex- 
pressly charges  that  the  motorman  could 
have  discovered  plaintiff's  danger  by  the 
use  of  ordinary  care,  and  that  at  the  time  of 
the  collision  the  car  was  being  operated  at 
"a  higher  rate  of  speed  than  could  be  done 
with  safety  to  plalntlil,"  and  that  said  mo- 
torman made  no  effort  to  stop  the  car  until 
within  about  10  feet  of  plaintiff,  "and  that 
wherefore  said  car  at  said  time  crashed  In- 
to plaintiff's  said  vehicle  and  horse,  over- 
turning said  vehicle,  and  throwing  the  plain- 
tiff under  the  body  of  said  vehicle  and  catch- 
ing plaintiff's  foot  and  shoe  under  one  of  the 
wheels  of  said  car  and  causing  plaintiff  to 
sustain  the  damage  and  injury  hereinafter 
set  out  and  pleaded."  It  Is  further  alleged 
that  the  failure  of  the  motorman  to  stop 
the  car  in  time  to  avoid  the  collision  was 
negligence.  These  allegations,  In  effect, 
charge  that  plalntifTs  injury  was  caused  by 
the  failure  of  the  motorman  to  use  ordinary 
care  to  discover  plaintiff's  perilous  position, 
and  by  his  running  the  car  at  an  unsafe 
rate  of  speed  and  failing  to  use  any  care  to 
iStop  same  In  time  to  prevent  the  injury. 

The  next  objection  to  this  charge  Is  that 
It  Ignores  the  issue  of  whether  the  car  could 
have  been  stopped  In  time  to  have  avoided 
the  collision  with  safety  to  the  passengers 
therein.  This  objection  is  without  merit,  for 
the  reason  that  there  Is  no  evidence  which 
tends  to  show  that  consideration  for  the  safe- 
ty of  the  passengers  prevented  the  motor- 
man  from  sooner  stopping  the  car,  nor  any 
evidence  tending  to  show  that  the  safety 
of  the  passengers  on  said  car  would  have 
been  endangered  In  the  least  If  the  car  had 
been  stopped  In  time  to  have  avoided  the 
collision. 

The  second  assignment,  which  complains 
of  the  refusal  of  the  court  to  give  a  special 
instruction  submitting  the  issue  of  whether 
the  car  could  have  been  stopped,  with  safe- 
ty to  the  passengers.  In  time  to  have  avoided 
the  collision,  was  properly  refused  for  the 
reason  above  stated. 

The  third  assignment  Is  disposed  of  by 
what  we  have  said  In  answer  to  the  conten- 
tions made  under  the  first  assignment,  and 
Is  overruled. 

The  fourth  assignment  complains  of  the 


refusal  of  the  court  to  give  the  following  In- 
struction requested  by  the  defendant:  "If 
you  believe  from  the  evidence  that  the  in- 
Jury  to  plaintiff  and  his  vehicle.  If  any,  was 
caused  by  the  sudden  backing,  shying,  or 
swerving  of  the  horse  attached  to  said  ve- 
hicle, whereby  said  vehicle  and  plaintiff 
were  backed,  or  placed  In  front  of  the  car  of 
defendant,  and  that,  after  the  fact  became 
apparent  to  the  motorman  in  charge  of  said 
car  that  there  might  be  a  collision  between 
said  car  end  the  vehicle  in  which  plaintiff 
was  driving,  said  motorman  used  all  reason- 
able means,  consistent  with  the  safety  of  the 
passengers  In  said  car,  to  stop  said  car  and 
prevent  Injury  to  plaintiff  and  his  proper- 
ty, then  your  verdict  will  be  for  the  defend- 
ant." The  court  did  not  err  In  refusing 
this  charge.  The  issue  of  whether  the  motor- 
man  could,  by  the  exercise  of  ordinary  care, 
have  discovered  plaintiff's  peril  in  time  to 
have  avoided  the  injury  was  fairly  submitted 
in  the  charge  given  by  the  court,  and  the 
Jury  were  told  to  find  for  the  defendant  if 
they  believed  from  the  evidence  that  the 
motorman,  In  the  exercise  of  ordinary  care, 
failed  to  discover  plaintltTs  peril  In  time  to 
prevent  injuring  him,  and  that  when  he  did 
discover  such  peril,  be  used  all  the  means  in 
his  power  to  prevent  the  collision.  Having 
given  this  charge.  It  was  unnecessary  to  re- 
peat such  instruction. 

The  requested  charge  was  also  objection- 
able in  that  It  submits  the  issue  of  safety  of 
the  passengers  ou  the  car  when  no  such  is- 
sue was  raised  by  the  evidence. 

The  Issue  of  contributory  negligence  was 
sufficiently  submitted  by  the  charge  given  by 
the  court,  and  there  was  no  error  In  refusing 
tlie  special  Instruction  on  that  issue  request- 
ed by  the  defendant,  the  refusal  to  give 
which  is  complained  of  by  the  fifth  assign- 
ment of  error. 

We  think  the  issue  of  mental  pain  as  a 
necessary  result  of  the  physical  Injury  re- 
ceived by  plaintiff  was  fairly  raised  both 
by  the  pleadings  and  the  evidence,  and  the 
court  did  not  err  In  submitting  that  Issue  to 
the  Jury. 

None  of  the  assignments  present  any  re- 
versible error,  and  the  Judgment  of  the  court 
below  is  therefore  affirmed. 

Affirmed. 


DAVIDSON  V.  WILLS. 

(Court  of  Civil  Appeals  of  Texas.     June  24, 

1909.     Rehearing  Denied  Oct.  7,   1909.) 

1.  Appeal  and  Ebbob  (§  1151*)— Corbbctioii 
of  judouent. 

A  judgment  allowing  interest  from  an  ear- 
lier date  tlian  claimed  In  tte  petition  is  er- 
roneous, and  the  court  on  appeal  will  refonn 
It  so  as  to  allow  interest  only  from  tlte  date 
claimed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $8  4498-4504;  Dec.  Dig.  I 
1151.*) 
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2.  Costs  (5  238*)— Costs  ow  Appbait-Liabii,- 

rrr. 

Where  the  error,  in  a  yerdict  and  judgment 
arising  from  the  allowance  of  interest  from  an 
eariier  date  than  claimed  In  the  petition  was 
not  in  any  way  called  to  the  attention  of  the 
lower  court,  the  appellate  court  correcting  the 
jadgment  will  tax  the  costs  of  the  appeal  against 
appellant. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  {  912;   Dec  Dig.  {  238.*] 

Appeal  from  Nacogdocbes  County  Court; 
C.  D.  Mims,  Judge. 

Action  by  J.  B.  Wills  against  John  P. 
Daridson.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reformed  and  affirmed. 

See,  also,  06  S.  W.  634. 

Ingraham,  Middlebrook  &  Hodges,  for  ap- 
pellant.   Blount  &  Garrison,  for  appellee. 

McMBlANS,  J.  Plaintiff,  J.  E.  Wills,  sued 
the  defendant,  John  P.  Dayldson,  for  certain 
commissions  alleged  to  have  been  earned  by 
him  In  the  sale  of  a  stock  of  goods  belonging 
to  defendant,  alleging  that,  acting  under  a 
contract  with  defendant,  he  had,  on  Febru- 
ary 1,  1003,  effected  an  exchange  of  the  goods 
for  lands  and  other  property,  and  that  in  ad- 
dition to  the  commission  due  him  for  his 
services  in  that  regard  he  was  entitled  to  in- 
terest on  the  amount  thereof  at  the  rate  of 
6  per  cent  per  annum  from  the  1st  day  of 
March,  1903,  and  be  prayed  for  Judgment  for 
bis  commissions  and  for  Interest  from  that 
dale.  The  court  directed  the  Jury  that,  in 
case  they  found  for  plaintiff,  they  should  al- 
low interest  at  6  per  cent  per  annum  from 
the  time  they  should  find  that  the  exchange 
of  the  goods  for  lands  was  consummated. 
The  Jury  returned  a  verdict  In  favor  of  plain- 
tiff for  $710  as  the  amount  of  commissions 
due  him,  and  for  6  per  cent,  per  annum  In- 
terest thereon  from  January  13,  1903,  upon 
which  verdict  Judgment  was  accordingly  ren- 
dered. Defendant  has  appealed,  and  assigns 
as  error  the  allowance  by  the  verdict  and 
Judgment  of  Interest  for  a  time  anterior  to 
that  for  which  interest  is  claimed  In  the  peti- 
tion. 

It  appears  to  be  well  settled  that  a  Judg- 
ment allowing  a  recovery  for  a  larger  amount 
of  Interest  than  that  claimed  in  the  petition 
is  erroneous.  Chapman  v.  Bolton  (Tex.  Civ. 
App.)  25  S.  W.  1001;  Walker  v.  Lewis,  49 
Tex.  123;  Ferguson  v.  Keed,  45  Tex.  582. 
The  assignment  must  be  sustained.  The  Judg- 
ment of  the  court  below  will  by  this  court  be 
reformed  so  that  Interest  will  be  recovered 
from  March  1, 1903.  Appellant  in  his  motion 
for  a  new  trial  did  not  call  the  attention  of 
the  trial  court  to  this  error,  nor  otherwise 
seek  to  correct  the  error  in  the  court  below, 
and  for  this  reason  be  will  be  taxed  with  the 
costs  of  this  appeal.  Haley  v.  Gatewood,  74 
Tex.  281,  12  S.  W.  25;  Chapman  v.  Bolton 
CTex.  Civ.  App.)  25  S.  W.  1001. 

We  have  examined  all  the  assignments  of 


error  urged  by  ai^)eUant  in  his  brief,  and  are 
of  the  opinion  that  no  reversible  error  is  pre- 
sented In  any  of  them. 

The  Judgment  of  the  court  below,  as  re- 
formed, is  affirmed. 

Affirmed. 


KIMBELL  y.  POWELL  et  al. 

(Court  of  Cfivil   Appeals  of  Texas.     June  21, 

19(£.    On  Motion  for  Behearing,  Oct 

r,  1909.) 

1.  Tbiai.  (J  390*)— Conclusions  op  Law  and 
Fact— Fi  LIN  g— Time— Statutes. 

Acts  1st  Sess.  30th  Leg.  1907,  p.  446,  c.  T, 
i  1,  authorizes  a  district  judge  to  prepare  and 
file  conclusions  of  law  and  fact,  when  a .  de- 
mand is  made  therefor,  at  any  time  within  10 
days  after  adjournment  of  the  term,  without  a 
previous  order  to  that  effect. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  913 ;   Dec.  Dig.  S  390.*] 

2.  Exceptions,  Bnx  of  (J  38*)  —  Filing  — 
Time— Obdeb. 

In  order  to  authorize  a  district  judge  to 
sign  and  file  statements  of  fact  and  bills  of  ex- 
ceptions within  10  days  after  adjournment  of 
the  court,  a  previous  order  must  be  made. 

FEld.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  {  49;    Dec.  Dig.  §  88.*] 

3.  Appeal  and  Ebbob  (8|  669,  670*)— Rkoobd 
— Contbadiction. 

The  record  bbowing  the  date  of  filing  of 
the  court's  findings  of  Fact  and  conclusions  of 
law  cannot  be  impeached  on  appeal  by  affidavit, 
or  by  the  statement  of  the  judge  appended  to  a 
motion  to  strike  such  conclusions  from  the  rec- 
ord because  not  filed  in  time. 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2864r-2866;  Dec  Dig.  |§ 
669,  670.*] 

4.  Appeal  and  Ebbob  (8  649*)— Cobbection 
or  Recobd— Mode. 

Where  the  record  of  the  filing  of  the  trial 
court's  conclusions  of  law  and  fact  was  claimed 
by  plaintiffs  not  to  speak  the  truth,  their  rem- 
edy to  correct  it  was  by  proceeding  in  the  trial 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2807;   Dec  Dig.  §  649.*] 

5.  Judgment  (§  951*)  — Evidence— Admissi- 

BILITT. 

Where  defendant  did  not  claim  title  to  land 
xmder  an  unrecorded  judgment.  Rev.  St.  1895, 
art.  4649,  providing  for  record  of  judgments,  and 
declaring  that  until  so  recorded  a  judgment 
should  not  be  received  fn  evidence  to  support 
any  right  claimed  by  virtue  thereof,  had  no  ap- 
plication to  the  question  whether  the  judgment 
was  available  to  identify  and  describe  the  land 
claimed  under  certain  deeds  referring  thereto. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  $  1808;   Dec  Dig.  S  051.*] 

6.  Deeds  (8  41*)- Debcbiptjon— Retebenck  to 
Otheb  Documents. 

Land  may  be  described  in  a  deed  by  refer- 
ence to  another  registered  deed  or  to  a  recorded 
judgment  or  decree,  under  the  general  nile  that 
that  is  certain  which  can  be  made  certain. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  8  84;    Dec  Dig.  8  41.*] 

7.  Deeds  (8  41*)— Descriptioh— Refebence  to 
Nonbecobded  Judgment. 

To  identify  and  render  definite  the  descrip- 
tion of  land  in  a  registered  deed  to  support 
title  by  limitation,   resort  may  be  had  to  an 
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anncorded  district  court  Judgment,   distinctly 
referred  to  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  84;   Dec.  Dig.  {  41.*] 

8.  Adverse  Possession  (8  71*)— Colob  o»  Ti- 
tle— Deeds. 

Where  defendant  took  no  title  under  cer- 
tain deeds,  they  could  only  serve  as  a  basis  for 
his  claim  of  title  by  limitation  of  five  years  as 
to  the  land  or  interest  descril>ed. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Gent.  Dig.  i  417 ;    Dec.  Dig.  §  71.*] 

On  Rehearing. 

9.  Appeal  and   Erbob  (5  801*)— Notice  of 
Appeal— Motion  to  Dismiss. 

Where  the  record  showed  that  notice  of 
appeal  was  properly  given  in  open  court,  a  mo- 
tion to  dismiss,  supported  by  appellee's  affidavit 
that  no  such  notice  was  given,  and  contradicted 
by  an  affidavit  of  appellant's  counsel  that  the 
notice  was  given  as  recited  in  the  record,  will 
be   overruled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3163 ;    Dec.  Dig.  1  801.*] 

10.  Appeal   and    Ebbob   (S   649*)— Recobd— 
CoBBEcnoN— Stay. 

Where  appellee  claimed  that  the  record 
showing  the  filing  of  conclusions  of  law  and 
fact  within  ttie  required  time  was  untrue,  the 
appellate  court  could  delay  the  decision  of  the 
case  until  the  record  could  be  corrected  in  the 
trial  court,  either  before  or  after  judgment  of 
the  appellate  court,  provided  counsel's  attention 
had  not  previously  been  called  to  the  omission. 
[Eyd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  2809 ;   Dec  Dig.  8  649.*] 

11.  Appeal  and  Ebrob  (8  649*)— Cobbection 
OF  Record— Delat. 

Where  on  October  9,  1908,  appellee  moved 
to  strike  additional  conclusions  of  law  and  fact, 
on  the  ground  that  they  were  not  filed  in  time, 
and  supported  the  motion  by  his  own  affidavit 
and  certificate  of  the  district  judge,  and,  the 
motion  being  overruled,  no  request  was  then 
made  for  delay  until  the  record  could  be  correct- 
ed in  the  trial  court,  and  no  steps  were  taken  to 
do  84  nntil  August,  1909,  and  the  proposed 
proceedings  were  not  brought  to  the  appellate 
court's  attention  nntil  October  5,  1909,  a  stay 
will  be  denied. 

[E2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  2809 ;   Dec  Dig.  8  649.*] 

Appeal  from  District  Court,  Leon  County; 
Gordon  Boone,  Judge. 

Action  by  Cecilia  B.  Powell  and  others 
against  B.  B.  Klmbell.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed  and 
remanded. 

B.  D.  Dashiell  and  Thos.  B.  Greenwood, 
for  appellant.    D.  T.  Garth,  for  appellees. 

REESE,  J.  We  are  met,  in  limine,  in  this 
case  by  a  motion  presented  by  appellee  to 
strike  from  the  record  the  court's  conclu- 
sions of  law  and  fact  There  is  no  statement 
of  facts.  The  record  sliows  original  and  ad- 
ditional conclusions  of  law  and  fact  in  two 
separate  papers,  each  duly  signed  by  the 
trial  Judge,  and  both,  as  appears  from  the 
record,  filed  on  March  28,  1908.  The  court 
adjourned  on  March  21,  1908.  With  regard 
to  both  of  these  documents  It  is  charged  In 
the  motion  that  no  order  was  made  allow- 
ing the  district  Judge  10  days  after  adjourn- 


ment to  prepare  and  file  such  conclusions, 
and  tills  is  true ;  but  we  are  of  the  opinion 
that  such  order  was  not  necessary,  but  that 
under  the  provisions  of  section  1,  c  7,  p. 
446,  Acts  1st  Called  Sess.  30th  Leg.  1907, 
the  Judge  of  the  court  may  prepare  and  file 
such  conclusions  of  law  and  fact,  when  de- 
mand is  made  therefor,  at  any  time  within 
10  days  without  a  previous  order  to  that  ef- 
fect, which  Is,  however,  required  In  case  of 
statements  of  facts  and  bills  of  exceptions 
filed  after  adjournment  As  to  the  addition- 
al conclusions  of  law  and  facts,  appellees 
state  In  their  motion,  as  an  additional  ground 
for  excluding  the  same,  that  although  they 
appear  to  have  been  filed  by  the  clerk  on 
^larch  28th,  they  were  not  in  fact  filed  until 
April  6th,  more  than  10  days  after  adjourn- 
ment, and  this  is  made  to  appear  by  the  af- 
fidavit of  appellees'  counsel  and  by  the  state- 
ment of  the  district  Judge,  appended  to  the 
motion.  We  are  of  the  opinion  that  we  are 
without  authority  to  consider  the  aflSdavlt 
and  statement  referred  to  in  Impeachment  of 
the  record  as  presented  to  us.  Appellees 
should  have  proceeded  in  the  district  court 
if  they  desired  to  so  correct  the  record. 
Willis  V.  Smith,  90  Tex.  636,  40  S.  W.  401; 
Boggess  V.  Harris,  90  Tex.  477,  39  S.  W.  565; 
Ennis  Merc.  Co.  v.  Wathen,  93  Tex.  622, 
57  S.  W.  946.  The  motion  to  strike  out  the 
conclusions  of  law  and  fact  is  overruled. 

This  Is  a  suit  in  trespass  to  try  title  by 
appellees  against  appellant  to  recover  a  tract 
of  land  out  of  the  Wm.  Little  league  and 
labor  In  Leon  county.  This  tract  is  a  part 
of  the  nortliern  one-third  of  said  survey. 
As  to  appellee's  title.  It  is  sufficient  to  say 
that  the  court  found  that  appellees  were  the 
owners  of  the  land  and  entitled  to  recover, 
unless  their  title  was  defeated  by  appellant's 
claim  of  title  under  the  statute  of  limita- 
tions of  five  years.  This  finding  is  not  con- 
troverted, and  as  a  conclusion  of  law  is  fully 
supported  by  the  facts  found.  The  assign- 
ments of  error  present  only  alleged  errors 
of  the  trial  court  In  passing  upon  appellant's 
claim  of  title  under  the  statute  of  limitations 
of  five  years.  The  deed  from  Wm.  Little  to 
the  land  claimed  by  appellees  had  been  lost 
or  destroyed,  and  was  not  of  record,  and 
was  established  by  circumstances.  Appel- 
lant claimed  title  under  duly  registered 
deeds  from  persons  claiming  to  be  the  heirs 
of  Wm.  Little,  or  vendees  of  such  heirs. 
The  court  found  that  such  deeds  had  been 
duly  registered,  that  under  them  appellant 
had  been  in  continuous,  actual,  adverse  pos- 
session of  parts  of  the  land  conveyed,  culti- 
vating, using,  and  enjoying  the  same,  and 
paying  all  taxes  thereon,  for  more  than  five 
years  before  the  suit  was  filed,  and  was  en- 
titled to  recover  the  undivided  Interest  con- 
veyed, except  for  the  'Insufflclency  of  some 
of  the  deeds  to  describe  and  Identify  the  land 
thereby   conveyed.     As   to  some   of   these 
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deeds  the  court  found  that  such  description 
was  sufficient,  and  gave  appellant  Judgment 
for  the  undivided  Interest  therein  conveyed. 
The  description  of  the  land  conveyed  by  the 
other  deeds  ivas  not  sufficient  to  enable  ap- 
pellant to  prescribe  thereunder,  unless  refer- 
ence can  he  had  to  a  certain  judgment  of 
the  district  court  of  Leon  county,  particular- 
ly referred  to  for  identification  and  descrip- 
tion of  the  land  conveyed.  This  reference 
gave  the  names  of  the  parties  to  said  Judg- 
ment, and  otherwise  sufficiently  Id.entlfied  it 
This  Judgment  had  not  been  recorded,  nor 
filed  for  record,  In  the  office  of  the  county 
clerk,  as  provided  by  article  4649,  Rev.  St 
1895,  providing  for  the  record  of  such  Judg- 
ment, and  providing  also  that  until  so  re- 
corded such  Judgment  "shall  not  be  received 
in  evidence  in  support  of  any  right  claimed 
by  virtue  thereof."  For  this  reason  the  trial 
court  held  that  It  could  not  be  loolied  to  for 
description  and  Identification  of  the  land 
described  In  certain  of  the  deeds,  and,  the 
description  without  this  being  Insufficient, 
as  to  such  portions  of  the  land  sued  for  gave 
Judgment  for  appellees.  The  correctness  of 
this  ruling  Is  presented  by  appropriate  as- 
signments of  error. 

The  statute  referred  to  has  no  application 
to  the  question  involved.  Appellant  Is  not 
claiming  title  under  this  Judgment  and 
whether  such  Judgment,  unrecorded  In  the 
county  clerk's  office,  can  be  looked  to  for 
the  identification  and  description  of  the  land 
is  entirely  foreign  to  the  purpose  of  the 
statute.  The  conclusion  of  the  trial  court  on 
this  point  is  not  very  clearly  expressed,  but 
we  assume,  from  the  way  the  question  is 
treated  by  both  appellant  and  appellees,  that 
if  reference  could  be  made  to  the  Judgment 
referred  to  In  the  deeds,  for  description  of 
the  land,  such  deeds  would  be  sufficient  to 
afford  a  basis  for  the  statute  of  limitations, 
as  duly  registered  deeds,  for  undivided  por- 
tions of  the  land  in  controversy  therein  con- 
veyed. It  is  not  controverted  that  in  a  deed 
the  land  may  be  sufficiently  described  by  ref- 
erence to  another  registered  deed,  or  that 
reference  to  the  Judgment  or  decree,  If  It  had 
been  duly  recorded  In  the  office  of  the  county 
clerk,  as  provided  In  article  4649,  might  be 
used  for  this  purpose.  This  rule  does  not 
rest  npon  any  statute,  but  upon  the  general 
principle  that  that  is  certain  which  can  be 
rendered  certain.  It  has  been  held  in  Mc- 
Donough  V.  Jefferson  Co.,  79  Tex.  639,  15  S. 
W.  ■^O,  that  a  duly  registered  deed,  contain- 
ing no  description  of  the  land,  but  referring 
for  such  description  to  an  unrecorded  deed, 
was  not  sufficient  to  afford  a  basis  for  pre- 
sumption under  the  statute  of  limitation  of 
five  years.  As  such  a  deed  contained  noth- 
ing on  Its  face  to  indicate  to  the  owner  that 
it  involved  his  land,  it  would  clearly  not  be 
notice  to  blm,  which  is  the  purpose  of  the 
requirement  that  the  deed  under  which  the 
title  is  claimed  under  the  five-year  statute 
should  be  registered,  and  this  would  seem 


to  be  true  even  If  the  deed  referred  to  was 
registered.  We  think,  however,  that  If  the 
deed  upon  which  the  claim  of  title  by  limita- 
tion rests  Is  duly  registered,  and  if  it  is 
sufficient,  from  what  appears  on  its  face, 
together  with  what  appears  from  a  Judgment 
of  the  district  court,  distinctly  and  clearly 
referred  to,  to  serve  as  notice  to  the  owner 
that  his  land  is  claimed  under  the  deed,  it 
would  be  sufficient  In  other  words,  we 
think  that,  to  Identify  and  render  definite  the 
description  of  land  In  a  registered  deed,  to 
support  limitation,  resort  may  be  had  to  a 
Judgment  of  the  district  court  not  recorded 
In  the  county  clerk's  office,  to  help  out  a 
description  of  .land  conveyed,  in  the  same 
way  and  to  the  same  extent  as  a  recorded 
deed.  Snow  v.  Starr,  75  Tex.  416,  12  S.  W. 
673;  Catlett  v.  Starr,  70  Tex.  485,  7  S.  W. 
844;  Watson  v,  McLane,  18  Tex.  Civ.  App. 
212,  45  S.  W.  177;  Hermann  v.  Likens,  90  Tex. 
455,  39  S.  W.  282;  1  Cyc.  .1090,  1091.  See, 
also,  dissenting  opinion  of  Chief  Justice  Stay- 
ton  in  Schleicher  v.  Gatlln,  85  Tex.  276,  20 
S.  W.  120,  upon  this  question  of  the  sufficien- 
cy of  description  of  the  land  in  such  deeds. 
A  description  in  a  deed  can  be  Just  as  effect- 
ually and  readily  made  certain  by  reference 
to  a  Judgment  recorded  in  one  book  as  a  deed 
recorded  In  another,  both  being  public  rec- 
ords, kept  in  the  same  buUdlng,  and  quite 
frequently  in  the  same  room.  The  deeds 
rejected  by  the  court,  on  the  ground  that 
the  description  of  the  land  was  Insufficient 
without  reference  to  the  Judgment,  on  their 
face  conveyed  undivided  Interest  of  the 
grantors  as  heirs  of  Wm.  Little  in  the  Wm. 
Little  league  of  land  in  Leon  county,  refer- 
ring to  the  Judgment  to  show  the  amount  of 
such  Interest  owned  by  them,  and  for  de- 
scription of  the  portion  of  the  Little  league 
out  of  which  such  Interest  is  to  be  taken. 
The  reference  to  the  Judgment  should  be  giv- 
en the  same  consideration  as  a  reference  to 
a  recorded  deed  for  description.  We  are  of 
the  opinion  that  the  trial  court  erred  in  hold- 
ing that  the  Judgment,  not  having  been  re- 
corded in  the  office  of  the  county  clerk, 
could  not  be  consulted  in  order  to  ascertain 
with  deflnlteness  and  certainty  the  land  or 
interest  therein  conveyed. 

We  cannot  say  from  this  record  that  the 
court  erred  as  to  the  amount  of  the  interest 
conveyed  by  the  Bragger  and  Stroud  and 
Wm.  Watson  deeds,  and  the  assignments  of 
error  with  regard  to  these  deeds  are  over- 
ruled. 

Appellees  by  their  second  cross-assignment 
of  error  complain  that  the  court  erred  In  ad- 
judging to  appellant  the  132Vi  acres  under 
the  Bragger  deed,  and  the  82V^  acres  under 
the  Stroud  deed  (both  undivided),  to  be  taken 
entirely  out  of  the  tract  of  035  acres  in  con- 
troversy. The  935  acres,  as  to  which  the 
court  found  that  appellees  had  title,  unless 
defeated  by  appellant's  limitation  claim,  is  a 
part  of  the  tract  of  1,475  acres  described  in 
the  Stroud  deed,  and  the  1,325  acres  descrlb- 
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ed  In  the  Bragger  deed,  of  which  undivided 
Interest  of  82^^  acres  and  132i/^  acres,  re- 
spectively, as  found  by  the  court,  are  con- 
veyed. Appellant  took  no  title  by  either  of 
these  deeds.  They  can  only  serve  as  a  basis 
for  his  claim  of  title  under  the  statute  of 
limitation  of  five  years,  and  this  claim  must 
be  confined  to  the  land  or  interest  embraced 
in  the  terms  of  the  deed;  that  is,  if  the 
court's  findings  are  correct,  to  an  undivided 
interest  of  1321/^  acres  out  of  the  1,325  acres, 
and  82%  acres  out  of  the  1,475  acres.  Only 
such  proportion  of  these  interests  as  the 
amount  of  the  land  In  the  tract  claimed  by 
appellees  bears  to  the  said  tracts  of  1,325 
acres  and  1,475  acres,  respectively,  should 
be  taken  out  of  the  land  in  controversy,  as 
only  such  proportion  of  the  935  acres  was, 
la  fact,  conveyed  by  the  deeds  referred  to. 

Other  assignments  and  cross-assignments 
of  error,  not  herein  otherwise  disposed  of, 
are  overruled. 

We  are  unable  from  the  findings  of  fact 
of  the  trial  court  to  determine  satisfactorily 
what  Judgment  should  have  been  rendered  by 
the  trial  court,  and  are  therefore  compelled 
to  remand  the  cause.  The  Judgment  is  re- 
versed, and  the  cause  remanded  for  another 
trial  in  accordance  with  this  opinion. 

Reversed  and  remanded. 

On  Motion  for  Rehearing. 

The  record  in  this  cause  was  filed  in  this 
court  July  3,  1908.  On  October  9th  appellee 
filed  a  motion  to  strike  out  "additional  find- 
ings of  fact  and  conclusions  of  law"  of  the 
trial  court,  on  the  ground  that,  although  they 
appear  from  the  record  to  have  been  filed 
within  10  days  after  the  adjournment,  they 
were  not  in  fact  so  filed  until  after  the  ex- 
piration of  such  time,  supporting  such  mo- 
tion by  affidavits.  This  motion  was  submit- 
ted, and  consideration  thereof  taken  with  the 
case,  and  on  June  21,  1909,  the  cause  was  de- 
cided ;  the  motion  to  strike  out  being  refus- 
ed for  reasons  stated  in  the  opinion.  On 
July  4,  1909,  appellee  filed  in  this  court  his 
motion  for  a  rehearing,  and  on  October  5, 
1909,  filed  a  motion  praying  that  proceeding 
be  stayed  until  be  could,  by  proceeding  in 
the  district  court,  have  the  record  corrected 
so  as  to  show  that  no  notice  of  appeal  was 
In  fact  given,  and  that  the  additional  con- 
clusions of  fact  were  in  fact  filed  more  than 
10  days  after  adjournment  of  the  trial  court. 
In  so  far  as  concerns  the  motion  to  dismiss 
the  appeal  on  the  ground  that  no  fiotlce  of 
appeal  was  given  the  record  showed  that 
such  notice  was  properly  given  in  open  court 
Appellees*  affidavit  that  this  was  not  true 
was  met  by  the  counter  affidavit  of  appel- 
lant's counsel  that  such  notice  was  properly 
given  and  entered,  and  that  the  record  In 


this  particular  speaks  the  truth.  Upon  this 
showing  we  overruled  the  motion  to  dismiss 
at  the  last  term.  As  to  the  motion  filed  Oc- 
tober 5th  to  stay  proceedings  until  appellee 
could  have  the  record  corrected  so  as  to 
show  that  the  additional  conclusions  of  law 
and  fact  were  not  filed  in  time,  it  is  stated 
by  appellee  in  the  motion  that  suit  to  cor- 
rect this  part  of  the  record  was  filed  in  the 
district  court  on  August  8,  1909,  but  citation 
was  quashed  as  defective.  Unauestionably 
In  a  case  of  this  kind  it  would  be  proper  to 
delay  the  decision  of  the  case  until  the  rec- 
ord could  be  corrected  in  the  trial  court, 
which  is  the  only  way  in  which  it  can  be 
done  (Willis  v.  Smith,  90  Tex.  636,  40  S.  W. 
401;  Boggess  v.  Harris,  90  Tex.  477,  39  8. 
W.  565 ;  Ennia  Merc.  Co.  v.  Wathen,  93  Tex. 
624,  67  S.  W.  946),  and  this  may  be  done  as 
well  after  the  Judgment  (of  the  appellate 
court)  is  rendered  as  before;  but,  as  said  in 
Railway  Company  v.  Cannon,  88  Tex.  314, 
31  S.  W.  498,  "provided  the  attention  of  the 
counsel  has  not  previously  been  called  to  the 
omission  by  motion  or  otherwise." 

As  early  as  October  9,  1908,  appellee  filed 
in  this  court  his  motion  to  strike  out  the  ad- 
ditional conclusions  of  law  and  fact  on  the 
ground  here  set  up,  supporting  such  motion 
by  his  own  affidavit  and  that  of  the  district 
Judge.  This  motion  was  overruled  on  the 
authority  of  the  cases  first  above  cited.  No 
request  was  then  made  to  have  this  court  de- 
lay proceedings  until  the  record  could  be  cor- 
rected In  the  district  court,  nor  were  any 
steps  taken  to  have  this  done  until  August, 
1909,  nor  was  it  brought  to  the  attention  of 
this  court  that  appellee  proposed  to  institute 
proceedings  to  have  it  done  until  Octol>er  3, 
1909.  It  is  not  contended  that  the  paper 
copied  in  the  record  Is  not  what  It  purports 
to  be,  but  only  that  it  was  filed  In  fact  a  few 
days  too  late.  Upon  the  record  thus  present- 
ed we  do  not  feel  disposed  to  further  delay 
the  case  until  final  hearing  of  the  proceed- 
ing Instituted  by  appellee  on  August  8,  1909, 
and  for  that  reason  his  motion  Is  overruled, 
as  Is  also  bis  motion  for  rehearing. 

Appellee  cites  the  case  of  Sykes  v.  Speer 
(Tex.  Civ.  App.)  112  a.  W.  422,  with  which, 
it  is  contended,  our  ruling  that  in  this  mat- 
ter affidavits  will  not  t>e  heard  to  contradict 
the  record  is  in  conflict  We  do  not  so  un- 
derstand the  decision,  but  our  interpretation 
of  the  opinion  is  that  the  certificate  of  the 
trial  Judge  to  the  conclusions  of  law  and 
fact  as  found  in  the  record  contradicted  the 
file  mark  of  the  clerk,  and  showed  that  the 
conclusions  were  not  filed  In  time.  Other- 
wise the  opinion  on  this  point  is  in  direct  con- 
flict with  the  several  opinions  of  the  Su- 
preme Court  in  the  cases  herein  cited. 

Motion  overruled. 
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GILMER  et  al.  y.  VEATCH  et  aL 

(Court   of  Civil  Appeals  of  Texas.     June  24, 

1900.     Rehearing   Denied  June  30,   1909.) 

1.  Vendor  and  Pubcraskb  ({  230*)— Bona 
Fide  Pubchasek— Notice. 

Two  pereons  who  had  inherited  an  nndirld- 
ed  interest  in  land  which  was  the  community 
property  of  their  grandparents  executed  a  pow- 
er of  attorney  to  an  agent,  authorizing' him  to 
"sell  and  transfer  our  interest  in  the  estate  of' 
the  grandfather.  The  agent  sold  their  entire 
interest  in  the  land  by  deed  conveying  all  the 
interest  they  had  as  heirs  at  law  in  the  land. 
Held,  that  tne  purchaser  who  tooE  in  good  faith, 
for  value,  and  with  no  notice  that  the  land  bad 
been  community  land,  other  than  the  deed,  took 
the  heirs'  interest  in  the  land  inherited  from 
their  grandmother  as  well  as  their  grandfather; 
the  deed  not  giving  notice  that  the  land  may 
have  been  community  property. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  gS  602-612;  Dec.  Dig. 
i  230.»] 

2.  Principal  and  Agent  (5  34*)  — "Poweb 
Coupled  with  aw  Interest"  — Poweb  ot 
Attobnet. 

A  power  of  attorney  given  by  joint  owners 
of  land  to  another  joint  owner  of  the  same  land 
to  sell  and  convey  it,  which  conveys  to  the  at- 
torney no  interest  in  the  land  to  be  sold,  is  not 
a  "power  coupled  with  an  Interest" — (citing 
Words  and  Phrases,  vol.  6,  pp.  6478—5180 ;  vol. 
8,  p.  7758). 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  i  55 ;   Dec.  Dig.  I  34.*] 

3.  Pbincipal  and  Aqent  ii  2*)— Exectjtion 
OF  Power— LiAW  Oovbbnino. 

Where  a  power  of  attorney  not  coupled 
with  an  interest  was  given  in  California  with 
nothing  in  Its  terms  to  indicate  where  it  was  to 
be  executed,  and  in  an  attempt  to  carry  out  the 
powers  conferred  land  in  Texas  is  sought  to  be 
sold,  the  law  of  Texas  will  control. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |  2 ;  Dec.  Dig.  {  2.*J 

4.  Principal  and  Agent  (i  43*)— Termina- 
tion OP  AoENCT— Death  op  Principal. 

In  Texas  lands  cannot-  be  sold  under  a 
naked  power  of  attorney  after  the  death  of  the 
principal. 

[E>d.  Note.— For  »ther  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  67 ;  Dec.  Dig.  §  43.*] 

6.  Principal  and  Agent  (5  42*)  —  Termina- 
tion   OF   AOENOT  —  MABRIAOB    OP   FEMALE 

Principal. 

Where  a  woman,  after  executing. a  power 
of  attorney  to  sell  her  interest  in  land  and  be- 
fore a  safe  was  made  by  the  agent,  married, 
the  marriage  revoked  the  power. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  f  66;    Dec.  Dig.  {  42.*] 

6.  Appeal  and  Ebbob  (8  742*)— Absionment 
OF  Ebbor — Statements  to  Propositions. 
Where  an  assignment  of  error  Is  not  follow- 
ed by  a  statement  sufficient  to  explain  it  as  ex- 
Sressly  required  by  Court  of  Civil  Appeals  rule 
1  (31  S.  W.  vii),  it  will  not  be  considered. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3000 ;   Dec.  Dig.  {  742.*] 

Error  from  District  Court,  Orange  County ; 
W.  B.  Powell,  Judge. 

Acdon  by  May  Veatch  and  others  against 
A.  OUmer  and  others.  Judgment  In  part  for 
plaintiffs,  and  defendants  bring  error.  Re- 
formed and  affirmed. 

See,  also,  117  S.  W.  430. 


The  sale  of  land  under  the  power  of  attor- 
ney referred  to  was  by  deed  conveying  all  the 
Interest  that  J.  Allen  Veatch  and  May  Veatch 
had  as  heirs  at  law  In  the  land  In  question. 
The  purchaser  took  In  good  faith  for  value, 
and  without  notice  other  than  the  deed  that 
the  property  had  been  the  community  prop- 
erty of  the  heirs'  grandparents. 

Geo.  B.  Holland,  for  plaintiffs  In  error.  W. 
D.  Gordon,  for  defendants  in  error. 

McMEANS',  J.  Suit  by  John  Alfred  Veatch 
and  others,  heirs  of  John  A.  Veatch,  deceas- 
ed, against  A,  Gilmer  and  others,  of  trespass 
to  try  title  to  a  part  of  the  Kennard  league 
of  land.  In  Sabine  and  Newton  counties.  A 
trial  In  the  court  below  resulted  In  a  judg- 
ment against  defendants  for  the  title  and  pos- 
session of  an  undivided  Interest  amounting 
to  762  acres  of  the  land  In  controversy.  From 
this  judgment  John  Alfred  Veatch  alone  ap- 
pealed, and  the  Judgment  of  the  lower  court 
was  affirmed  by  the  Court  of  Civil  Appeals  of 
the  Fourth  District  (111  S.  W.  740).  A  peti- 
tion for  a  writ  of  error  was  granted  by  the 
Supreme  Court,  and  that  court  on  a  cross-as- 
signment of  error  reformed  the  judgment  of 
the  trial  court  and  Court  of  Civil  Appeals, 
and  the  judgment,  as  reformed,  was  affirmed 
(117  S.  W.  430).  A  sufficiently  full  statement 
of  the  Issues  will  be  found  In  the  opinions  re- 
ferred to,  and  need  not  be  repeated  here. 

The  appellees  on  that  appeal  flied  and  pre- 
sented cross-assignments  of  error,  only  two 
of  which  were  passed  upon  by  the  Court  of 
Civil  Appeals,  that  court  holding  that,  de- 
fendants nor  any  of  appellant's  coplalntlffs 
having  perfected  an  appeal,  the  cross-assign- 
ments of  error,  which  had  no  reference  to  ap- 
pellant, or  that  portion  of  the  judgment  ap- 
pealed from,  were  not  entitled  to  considera- 
tion. This  appeal  Is  by  writ  of  error  sued 
out  by  defendants  In  the  court  below  against 
all  the  plaintiffs  except  John  Alfred  Veatch, 
and  the  assignments  of  error  here  presented 
are  Identical  with  the  assignments  presented 
on  cross-appeal. 

Plaintiff  In  error's  fifth  assignment  assails 
the  trial  court's  eighth  conclusion  of  law, 
which  is  as  follows:  "I  find  that  the  power 
of  attorney  from  J.  Allen  Veatch  and  May 
Veatch  Is  valid,  but  only  authorizes  the  con- 
veyance of  their  Interest  in  their  grajidfa- 
ther's,  John  A.  Veatch's,  estate,  and  did  not 
authorize  the  conveyance  of  the'  mother's^  In- 
terest or  the  part  Inherited  by  them  from 
their  grandmother,  and  that  they  are  entitled 
to  recover  an  undivided  111  acres  of  the  land 
In  suit.'.'  John  A.  Veatch  during  his  life- 
time became  the  owner  of  the  south  half  and 
of  an  undivided  one-eighth  of  the  north  half 
of  the  Kennard  leagua  He  sold  1,427  acres, 
and  died  possessed  of  1,349  acres.  This  was 
the  community  property  of  John  A.  Veatch 
and  his  wife,  who  died  In  1845.  John  A. 
Veatch  died  in  1870.     J.  Allen  Veatch  and 
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May  Veatch  are  their  grandchildren,  and  are 
entitled  to  an  undivided  222  acres  of  the  1,- 
349  acres,  unless  their  title  was  divested  by 
a  sale  made  by  S.  H.  Veatch  under  a  written 
power  of  attorney  executed  by  them  to  him 
authorizing  him  to  "sell  and  transfer  our  in- 
terest in  the  estate  of  John  A.  Veatch,  de- 
ceased." Acting  under  this  power,  S.  H. 
Veatch  sold  the  entire  Interest  of  J.  Allen 
Veatch  and  May  Veatch  in  the  Kennard 
league.  The  trial  court  held  that  this  power 
of  attorney  only  authorized  S.  H.  Veatch  to 
sell  the  Interest  of  the  land  that  was  inherit- 
ed by  his  principals  from  John  A.  Veatch, 
deceased,  and  not  the  interest  inherited  by 
them  from  ■their  deceased  grandmotber,  who 
was  the  wife  of  John  A.  Veatch,  and  award- 
ed to  May  and  John  Allen  Veatch  111  acres, 
which  was  one-half  of  the  amount  shown  to 
hare  passed  to  them  by  descent  from  their 
grandparents.  Following  the  opinion  of  the 
Supreme  Court  on  the  appeal  of  John  Alfred 
Veatch,  before  referred  to,  and  adopting  the 
reasons  therein  given,  we  hold  that  the  as- 
signment Is  well  taken,  and  that  under  the 
agreed  facts  the  defendants  in  the  court  be- 
low, plaintiffs  in  error  here,  are  entitled  to 
the  share  of  J.  Allen  Veatch  and  May  Veatch 
of  222  acres,  instead  of  the  one-half  thereof 
as  awarded  by  the  Judgment  of  the  lower 
court 

Plaintiff  in  error's  first  asslgmnent  of  er- 
ror is:  "The  trial  court  erred  In  his  fourth 
conclusion  of  law  in  holding  that  the  powers 
of  attorney  were  naked  powers,  and  not 
coupled  with  an  Interest."  Under  this  as- 
signment, the  proposition  is  advanced  that, 
"when  an  Interest  in  the  property  to  be  dealt 
with  under  the  agency  is  at  the  same  time 
in  the  same  person  with  a  power  to  dispose 
of  it,  this  constitutes  a  power  coupled  with 
an  interest"  The  question  here  presented  Is 
whether  a  power  of  attorney,  given  by  one 
Joint  owner  of  land  to  another  joint  owner  to 
sell  and  convey  it,  is  a  power  "coupled  with 
an  Interest"  within  the  legal  meaning  of  that 
term.  Plaintiffs  In  error  contend  that  the 
Instrument  does  not  carry  with  it  an  inter- 
est in  the  land  to  be  sold  In  order  to  couple 
an  interest  with  the  power;  that  the  power 
is  one  thing,  and  the  Interest  is  another ;  and 
that  when  the  power  to  sell  is  in  the  same 
person  who  has  an  interest  in  the  thing  to 
be  sold,  however  that  interest  is  acquired, 
the  power  becomes  one  coupled  with  an  in- 
terest, and  irrevocable.  The  powers  of  at- 
torney in  question  were  given  by  persons  who 
owned  an  undivided  Interest  In  land  to  a  per- 
son who  also  owned  an  undivided  Interest  in 
the  s^me  land.  No  interest  or  estate  in  the 
land  to  be  sold  was  conferred  by  the  Instru- 
ments upon  the  agent  but  merely  authorized 
him  to  sell  and  convey  their  land.    We  do 


not  think  the  contention  Is  sound.  See  Words 
and  Phrases,  tit  "Power  Coupled  with  an 
Interest."    The  assignment  is  overruled. 

The  second  assignment  complains  that  the 
trial  court  erred  in  its  fourth  and  fifth  con- 
clusions of  law  In  holding  that  the  power  of 
attorney  from  GItchell  and  wife  was  govern- 
ed by  the  laws  of  Texas,  and  was  revoked  at 
the  death  of  the  makers.  This  instrumait 
was  a  general  power  of  attorney,  and  was 
executed  in  the  state  of  California.  There 
was  nothing  in  Its  terms  to  indicate  where  or 
in  what  state  It  was  to  be  executed.  It  was. 
In  fact,  attempted  to  be  executed  by  the  sale 
of  lands  in  Texas  afer  the  death  of  the  mak- 
ers. The  statute  of  Callfomla  provides  that 
"agency  is  terminated  by  notice  to  the  agent 
of  the  death  of  the  employer."  The  power 
of  attorney  conferred  upon  the  Bg&it  no  in- 
terest or  estate  in  the  property  to  be  sold; 
in  other  words,  the  power  was  not  "coupled 
with  an  Interest"  .We  think  that  when  In 
an  attempt  to  carry  out  the  powers  conferred 
land  in  this  state  was  attempted  to  be  sold, 
the  law  as  recognized  and  applied  by  the 
courts  of  this  state  must  control,  and  the  mere 
fact  that  the  instruments  were  signed  and 
delivered  in  Callfomla  would  not  alter  this 
rule.  That  the  sale  of  lands  In  this  state  un- 
der a  naked  power  of  attorney  after  the 
death  of  the  principal  cannot  be  upheld  seems 
to  be  well  settled.  Cleveland  v.  Williams,  29 
Tex.  219,  94  Am.  Dec.  274 ;  Renf ro  t.  Waco 
(Tex.  Civ.  App.)  33  S.  W.  7«7;  Kent  v.  Cecil 
CTex.  Civ.  App.)  25  S.  W.  715 ;  Connor  v.  Par- 
sons (Tex.  Civ.  App.)  80  S.  W.  85;  Cox  v. 
Bray,  28  Tex.  263.  The  assignment  is  over- 
ruled. 

Fannie  Veatch,  after  the  execution  of  her 
power  of  attorney,  and  before  a  sale  of  her 
interest  in  the  land  was  made  by  her  agent 
married ;  and  the  court  concluded  as  a  mat- 
ter of  law  that  her  marriage  revoked  the 
power.  This  conclusion  is  assailed  by  the 
third  assignment  of  error.  We  find  no  error 
In  the  court's  conclusion.  Judson  ▼.  Sierra, 
22  Tex.  371 ;  Henderson  v.  Ford,  46  Tex.  627. 

The  fourth  assignment  is  not  followed  by 
a  statement  sufficient  to  explain  it,  as  requir- 
ed by  rule  31  (31  S.  W.  Til),  and  will  not 
therefore,  l>e  considered. 

The  sixth  assignment  was  disposed  of  by 
the  Supreme  Court,  and  the  seventh  by  the 
Court  of  C|vll  Appeals  In  the  opinions  above 
referred  to,  and  for  that  reason  will  not  be 
here  discussed. 

We  are  of  the  opinion  that.  Instead  of  re- 
covering of  J.  Allen  Veatch  and  May  Veatch 
111  acres  of  the  land,  the  plaintiffs  in  arror 
should  have  recovered  222  acres ;  and  accord- 
ingly the  Judgment  will  in  that  respect  be 
reformed,  and  In  all  Other  teepeetB  affirmed. 

Reformed  and  affirmed. 
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TILLMAN  ▼.  ERP  et  al. 

(Conit  of  Civil  Appeals  of  Texas.    May  8.  1900. 
On  Motion  for  Rehearing,  June  24,  1009. 
Further  Rehearing  Denied  Oct.  7,  1909.) 

L  PuBLio  Lards  (J  173*)— School  Lands- 
Sale  TO  AcTUAi  Settleb— Abandokmewt— 

EiFFECT. 

Under  Acts  1895,  p.  67,  c.  47,  {  11  (Rev. 
St  1895,  art  42181),  regnlating  the  sale  of  pub- 
lic free  school  lands,  land  sold  to  an  actual  set- 
tler, subject  to  forfeiture  for  failure  to  comply 
with  the  condition  of  three  years'  occupancy,  is 
not  forfeited  to  the  state,  with  the  effect  of  be- 
ing again  upon  the  maricet  for  sale,  by  the  mere 
fact  of  abuidonment  of  the  purchaser,  but  to 
have  that  effect  the  Land  Commissioner  must 
make  formal  declaration  of  such  forfeiture  by 
the  indorsement  "Land  forfeited"  on  the  pur- 
chaser's obligation. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  549;  Dec.  Dig.  {  173.*] 

2.  PuBuo  Laitds  (I  173*)— ScHOOi.  Lands— 
SAL*  TO  Actual  Settleb— Abandonment— 

EFyECT. 

Under  Acta  1901,  p.  294,  c.  125,  i  3.  reg- 
ulating the  sale  of  public  school  lands,  and  pro- 
viding that,  if  a  purchaser  shall  fail  to  reside 
njion  the  land  as  required  by  law,  he  shall  for- 
feit the  land,  etc.,  and  it  shall  be  again  upon 
the  market  as  if  no  such  sale  and  forfeiture 
had  occarred,  and  all  forfeitures  for  nonoccupan- 
cy  shall  have  the  effect  of  placing  the  land  upon 
the  market  without  any  action  on  the  part  of 
the  CSommissioner  of  the  General  Land  Office, 
abandonment  by  an  actual  settler  purchaser  will 
not  ipso  facto  place  the  land  at  once  upon  the 
market,  but  it  can  only  be  done  by  the  declara- 
tion of  forfeiture  by  the  Commissioner  as  pre- 
scribed by  statute. 

[Bd.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  (  549;  Dec.  Dig.  |  173.*] 

5.  Public  Lands  ({  173*)— School  Lands- 
Sale. 

It  Is  the  acceptance  of  the  offer  of  the 
state,  and  the  compliance  by  the  applicant  to 
pnrcfaaae  therewith,  that  constitutes  him  a  pur- 
chaser of  school  lands,  and  not  the  acceptance 
of  his  application  by  the  Land  Commissioner, 
and  likewise,  if  an  applicant  has  not  brought 
himself  within  the  law,  the  acceptance  of  his  ap- 
plication by  the  Commisaioner  confers  no  right 
upon  him. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  547 ;   Dec.  Dig.  {  173.*] 

4.  Public  Lands  (S  173*)— School  Lands- 
Application  for  Land  Not  on  Market. 
If  public  school  land  is  not  on  the  market 
when  application  therefor  is  filed,  the  applica- 
tion Conors  no  rights  upon  the  applicant,  and 
cannot  be  made  effective  by  the  acceptance  of 
the  Land  Commissioner, 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  <  547;  Dec  Dig.  i  173.*] 
5i  Public  Lands  (J  173*)— School  Lands- 
Application  fob  Land  Not  on  Market— 
Subsequent  Award  upon  Prsuature  Ap- 
plication. 

If  public  school  land  is  not  on  the  market, 
and  subject  to  sale  when  application  therefor 
is  filed,  a  subsequent  award  by  the  Commis- 
sioner, after  the  land  comes  on  the  market,  upon 
the  premature  application,  is  void. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Dec  Dig.  {  173.*] 

6.  Public  Lands  (J  173*)— School  Lands- 
Application  fob  Land  Not  on  Mabket— 
Subsequent  Awabd  upon  Pbbkatubb  Ap- 
plication. 

Defendant  made  application  to  purchase 
school  lands,  at  the  price  of  $3,  then  fixed,  which 


had  been  sold  to  another,  but  did  not  designate 
the  exact  part  of  the  tract  he  desired.  The 
Commissioner  informed  him  that  his  application 
had  been  suspended  because  of  the  prior  sale, 
but  stated  that  it  could  be  further  considerea 
if  the  prior  sale  should  be  canceled,  provided 
defendant  stated  the  exact  land  desired.  The 
Commissioner  subsequently  revalued  the  land  at 
$5  per  acre,  and  afterwards  canceled  the  prior 
sale  for  abandonment.  Defendant  then  amend- 
ed his  application,  stating  the  land  desired. 
Subsequently  the  Commissioner  accepted  defend- 
ant's application,  awarding  him  the  land  at  $3 
per  acre,  notifying  him  that  the  award  was 
made  ns  of  the  date  of  the  application.  Held, 
that  the  award  on  the  premature  application, 
amended  after  the  land  had  come  on  the  market, 
and  after  the  price  had  been  raised,  waa  void. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, ' 
Dec.  Dig.  i  173.*] 

7.  Public  Lands  (J  173*)— Statutes  op  Lnc- 
ITATION  —  Actions  to  Enfobce  Right  to 
Purchase. 

Acts  IOCS,  p.  35,  c.  29,  limiting  the  time 
within  which  a  person  claiming  the  right  to 
purchase  or  lease  public  school  land  previously 
sold  or  leased  to  others  shall,  sue  to  one  year 
after  the  act  takes  effect  or  after  the  award, 
if  made  after  the  act  takes  effect,  was  intended 
to  bar  after  one  year  an  action  to  set  aside  an 
award  of  school  land  by  the  Commissioner  be- 
cause of  insufficient  application. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  8  173.*] 

8.  Limitation  op  Actions  (J  182*)— Statute 
OF  Limitations— Necessitt  fob  Pleading. 

The  act  is  a  statute  of  limitations,  and 
cannot  be  availed  of  as  a  defense,  unless  spe- 
cially pleaded  under  the  express  provisions  of 
Rev.  St.  1895,  art  3371. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  678;   Dec.  Dig.  {  182.*] 

On  Motion  for  Rehearing. 

9.  Appeal  and  Ebbob  (J  1178*)— Disposition 
of  Cause  —  Revebsal  —  Remanoment  fob 
Amendment  of  Pleadings. 

The  general  rule  is  that  when  a  judgment 
is  reversed  appellate  conrts  may  properly  re- 
mand to  allow  appellee  to  amend  his  pleadings, 
when  it  seems  to  be  required  in  the  interest  of 
justice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4616-4617;    Dec.  Dig.  i 

11  (o.   ] 

10.  Appeal  and  Ebbob  (|  1178*)- Determina- 
tion OP  Cause— Reversal— Right  to  Re- 

IfAND. 

Rev.  St  1895,  art  1027,  provides  that  when 
a  Judgment  of  the  lower  court  shall  be  revers- 
ed, the  court  shall  render  such  judgment  as 
the  court  below  should  have  rendered,  except 
when  it  is  necessary  that  some  fact  be  ascer- 
tained, or  the  damage  to  be  assessed,  or  the  mat- 
ter to  be  decreed,  is  uncertain,  in  which  cases  the 
cause  shall  be  remanded.  Held,  that  a  case, 
upon  reversal,  could  not  be  remanded  to  al- 
low appellee  to  plead  the  statute  of  limitations 
against  appellant's  claim. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4604r-4620;    Dec  Dig.  { 

.  Appeal  from  District  Court,  Liberty  Conn- 
ty;  L.  B.  Hightower,  Judge. 

Action  by  Sadie  F.  Erp  and  others  against 
Y.  E.  Tillman.  Judgment  for  plaintifTs,  and 
defendant  appeals.  Reversed,  and  Judgment 
rendered  for  defendant  on  rcjhearing. 
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Sterens  &  Pickett,  for  appellant  A.  W. 
Marshall,  for  appellees. 

REESE,  J.  This  suit  was  Instituted  on 
June  1,  1906,  by  W.  P.  Erp  and  wife  against 
Y.  E.  Tillman,  in  the  district  court  of  Liber- 
ty county.  The  petition  states  an  ordinary 
case  of  trespass  to  try  title  for  the  recovery 
of  the  west  240  acres  of  the  0.  A.  Carson 
survey  of  529V&  acres  of  land.  Defendant 
filed  bis  original  answer,  which  is  not  in 
the  record,  on  August  13,  1906,  and  his  first- 
amended  answer,  on  which  he  went  to  trial, 
on  March  8,  1007,  wherein  he  pleaded  gen- 
eral demurrer,  general  denial,  and  not  guil- 
ty, and,  by  way  of  cross-action,  set  up  his 
ownership  and  possession  of  the  land  and  en- 
try and  ouster  by  plaintiffs  on  June  1,  1906, 
and  prayed  Judgment  for  the  land,  rents,  and 
damages.  By  supplemental  petition  filed 
February  17,  1907,  plaintiffs  demurred  gen- 
erally to  defendant's  cross-action,  and  plead- 
ed not  guilty.  The  case  was  tried  without 
a  Jury,  and  Judgment  rendered  for  the  plain- 
tiffs, from  which  defendant  appeals. 

The  case  Involved  the  validity  of  the  sale 
of  the  land,  a  part  of  the  public  free  school 
land  of  the  state.  The  following  Is  a  cor- 
"rect  history  of  the  title  as  shown  by  the 
record  evidence  which  is  undisputed:  Under 
the  terms  of  the  act  of  February  23,  1900, 
Chas.  A.  Carson  made  application  for  the 
survey  of  a  tract  of  unsurveyed  school  land 
in  Liberty  county.  Under  the  application 
field  notes  were  made  and  returned  to  the 
General  Land  Office.  The  survey  contained 
629%  acres,  and  was  designated  by  the  Land 
Commissioner  as  survey  No.  14  in  the  name 
of  C.  A.  Carson.  On  June  11,  1902,  the  field 
notes  were  approved,  and  the  land  classified 
as  agricultural,  and  valued  at  $3  per  acre, 
and  notice  given  to  Carson  allowing  him  60 
days  to  file  his  application  to  purchase.  Car- 
son died  on  June  11,  1900,  having  made  no 
application,  and  on  August  9,  1902,  the  Com- 
missioner placed  the  land  on  the  market  as 
agricultural  land,  at  a  valuation  of  $3  per 
acre,  having  canceled  Carson's  claim.  On 
August  15,  1902,  W.  F.  Erp  applied  to  pur- 
chase the  east  240  acres  of  the  tract  as  an 
actual  settler,  and  on  same  day  W.  E.  Cham- 
bers, as  an  actual  settler,  applied  for  240 
acres,  and  the  land  applied  for  was  awarded 
by  the  Commissioner  to  the  parties,  respec- 
tively. August  15,  1903,  Chambers  sold  the 
west  240  acres  to  Jno.  S.  Schmltz,  taking  his 
notes  for  $2,000,  and  Schmltz  substituted 
himself  to  Chambers  as  an  actual  settler 
purchaser.  The  notes  for  $2,000  were  as- 
signed by  Chambers,  and  under  Judgment 
and  foreclosure  thereon  the  land  was  sold 
and  conveyed  to  the  defendant,  Tillman,  on 
June  6,  1905.  On  February  8,  1906,  EJrp 
made  application  to  the  Land  Commissioner 
to  purchase  240  acres  of  survey  No.  14,  C.  A. 
Oarson,  at  $3  per  acre,  the  price  then  fixed, 
as  additional  land  to  his  home  tract,  being 
the  east  240  acres  of  the  survey.    The  appli- 


cation did  not  further  describe  the  land  ap- 
plied for.  On  February  16,  1905,  the  Land 
Commissioner  wrote  to  Erp  as  follows:  "Tlits 
is  to  advise  yon  that  your  application  •  •  • 
has  been  suspended  for  the  reason  that  this 
land  was  sold  to  Vf.  E.  Chambers,  and  Is 
now  held  by  Jno.  S.  Schmltz  as  assignee. 
If  this  sale  Is  canceled  out  in  the  near  fu- 
ture, then  your  application  can  be  further 
considered,  provided  that  you  designate  what 
part  of  this  survey  you  desire  to  purchase, 
as  the  entire  survey  contains  62914  acres, 
and  you  simply  applied  for  240  acres  of 
same,  without  stating  what  part  you  desire." 
On  February  14,  1905,  the  Commissioner  re- 
valued the  land,  placing  the  value  at  $5  per 
acre,  and  forwarded  notice  thereof  to  the 
county  clerk  of  Liberty  county,  by  whom  it 
was  entered  upon  the  records  of  his  ofllce. 
On  March  25,  1905,  the  Land  Commissioner 
declared  the  sale  to  Chambers,  Schmltz,  as- 
signee, forfeited  for  abandonment,  making 
formal  entry  of  such  forfeiture  as  required 
by  law,  end  by  letter  of  the  same  date  ad- 
vised the  county  clerk  of  such  forfeiture,  and 
that  the  land  was  on  the  market  On  the 
same  day  the  Commissioner  wrote  to  Erp 
as  follows:  "Referring  to  the  matter  of  the 
attack  upon  the  sale  of  W.  B.  Ohambers,  J. 
S.  Schmltz,  assignee,  •  •  •  I  hare  to  ad- 
vise you  that  the  30  days  given  Mr.  Schmlts 
for  filing  rebuttal  evidence  having  expired, 
and  having  heard  nothing  from  him  relative 
thereto,  said  sale  is  accordingly  forfeited  on 
this  date.  Referring  to  your  application  filed 
with  the  county  clerk  on  the  8th  day  of 
February,  1905,  and  our  letter  to  you  re- 
garding same  on  February  15,  1905,  I  have 
to  advise  you  that  unless  yon  furnish  this 
department  with  the  information  requested 
In  said  letter  on  the  15th  ult,  your  applica- 
tion will  be  taken  up  and  rejected,  and  you 
will  be  given  10  days  from  this  date  within 
which  to  furnish  such  Information."  On 
April  5,  1905,  the  Commissioner  accepted  the 
application  of  Blrp  filed  February  8,  1905, 
and  awarded  him  the  land  in  controversy  at 
$3  per  acre,  in  accordance  with  his  applica- 
tion, notifying  him  that  the  award  was  made 
as  of  February  8,  1905.  The  evidence  does 
not  show,  so  far  as  has  been  pointed  out  to 
us,  or  we  have  been  able  to  find,  whether 
Erp  had  amended  or  corrected  his  applica- 
tion so  as  to  designate  particularly  the  land 
he  desired  to  purchase,  as  required  by  the 
Commissioner,  prior  to  the  award  to  him. 
Erp  made  the  necessary  payments,  etc  On 
February  5,  1907,  pending  the  suit,  Tillman 
made  application  to  purchase  the  land  in 
controversy  at  $5  per  acre,  and  tendered  the 
necessary  cash  and  notes  required  by  law. 
This  application  was  rejected,  on  account  of 
the  previous  award  to  Erp.  After  the  sale 
to  W.  F.  Erp  he  conveyed  the  land  to  his 
wife,  Sadie  F.  Erp. 

By  his  assignments  of  error  appellant  as- 
sails the  Judgment  on  the  ground  that  appel-       , 
lees,  who  were  plaintiffs  below,  showed  no       I 
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title  upon  which  they  were  entitled  to  re- 
cover, and  that,  under  the  eyldence  he  was 
entitled  to  Judgment  on  hla  cross-action.  Ap- 
pellant's claim  as  to  the  want  of  title  In  ap- 
pellees rests  upon  the  following  grounds: 
First.  Api)ellee'8  application,  made  on  Feb- 
ruary 8,  1905,  conferred  no  right  upon  him, 
and  the  subsequent  aiward  to  him  by  the 
LAnd  Commissioner  likewise  conferred  no 
right,  for  the  reason  that  at  the  time  said 
application  was  filed  the  land  was  not  on 
the  marlset,  as  the  previous  sale  to  Cham- 
bers, Schmlts,  assignee,  had  not  been,  de- 
clared forfeited  as  required  by  law.  Second. 
That  appellee's  application  was  defective  In 
falling  to  designate  the  land,  and  so  con- 
tinned  until  after  March  25,  1905,  when  the 
land  came  on  the  market  by  the  forfeiture 
of  the  previous  sale  to  Chambers,  and  that 
when  this  defect  was  corrected  by  amend- 
ment of  his  application,  the  land  had  been 
revalued,  and  was  on  the  market  at  $5  per 
acre,  and  the  Commissioner  had  no  authority 
to  accept  Erp's  application  to  purchase  at 
$3  per  acre. 

It  has  become  the  settled  construction  of 
the  act  of  1895,  regulating  the  sale  of  pub- 
lic free  school  lands,  that  land  sold  to  an 
actual  settler,  subject  to  forfeiture  for  fail- 
ure to  comply  with  the  condition  of  three 
years'  occupancy,  is  not  forfeited  to  the 
state,  with  the  effect  of  being  again  upon 
the  market  for  sale,  by  the  mere  fact  of 
abandonment  of  the  purchaser,  but  that  to 
have  that  efTect,  It  is  necessary  that  the 
Land  Commissioner  make  formal  declara- 
tion of  such  forfeiture  by  the  indorsement 
"LAnd  forfeited"  on  the  purchaser's  obliga- 
tion. Article  42181,  Rev.  St  1895.  Such  is 
the  uniform  construction  of  the  language 
of  that  act  with  regard  to  forfeitures,  as  well 
for  nonpayment  of  interest  as  for  noncom- 
pliance with  the  condition  of  settlement  and 
occupancy.  Bates  v.  Bratton,  96  Tex.  279, 
72  S.  W.  157;  O'Keefe  v.  McPherson,  25  Tex. 
Civ.  App.  813,  61  S.  W.  634.  The  language 
of  section  3  of  the  act  of  1901,  which  was 
the  law  In  force  at  the  time  of  the  sale  to 
appellee,  Erp  (page  294,  c.  123,  J  3,  Acts 
1901),  Is  slightly  dlfCerent,  especially  as  con- 
taining the  additional  words  "and  all  for- 
feitures for  nonoccupancy  shall  have  the 
effect  of  placing  the  land  upon  the  market 
without  any  action  whatever  upon  the  part 
of  the  Land  Commissioner."  Comparing  the 
language  of  the  act  of  1895  (article  42181,  Rev. 
St.  1895)  with  that  of  the  act  of  1901,  in  the 
case  of  Adams  v.  Terrell,  107  S.  W.  637,  it 
was  held  by  our  Supreme  Court  that  the 
same  construction  must  be  given  to  the 
language  of  the  latter  act;  that  Is,  that  aban- 
donment by  an  actual  settler  purchaser  did 
not  have  the  effect.  Ipso  facto,  to  place  the 
land  at  once  upon  the  market,  but  such  could 
only  be  done  by  the  declaration  of  forfeiture 
by  the  Commissioner  in  the  manner  pre- 
scribed by  the  statute.  It  must  be  said  for 
ttie  learned  judge  ttiat  this  decision  iwas  not 


rendered  until  after  the  trial  of  the  case  at 
bar  In  the  district  court 

It  has  also  been  the  uniform  construc- 
tion of  our  laws  regulating  the  sale  of  school 
lands  that  it  is  the  acceptance  of  the  offer 
made  by  the  state,  and  the  compliance  by 
the  applicant  to  purchase  therewith,  that 
constitute  him  a  purchaser,  and  not  the  ac- 
ceptance of  his  application  by  the  Land 
Commissioner.  Neither  the  acceptance  nor 
rejection  of  his  application  by  the  Commis- 
sioner aftects  his  right  to  the  land,  but  if  the 
purchaser  has  brought  himself  within  the 
terms  of  the  law,  he  is  entitled  to  have  his 
application  accepted,  so  that  he  may  be  en- 
tered as  a  purchaser  on  the  records  of  the 
Land  Office  and  the  Treasury  Department, 
and  these  are  valuable  rights  for  the  enforce- 
ment of  which  he  may  resort  to  the  writ  of 
mandamus,  but  such  award  is  not  in  any 
sense  essential  to  his  right  to  the  land.  Ha- 
zelwood  v.  Rogan,  95  Tex.  303,  67  S.  W.  80. 
And  for  the  same  reason,  if  the  purchaser 
has  not  brought  himself  within  the  terms  of 
the  law,  the  acceptance  of  his  application 
confers  no  right  upon  him.  Pohle  v.  Robert- 
son (Tex.)  115  S.  W.  11G7;  Briggs  v.  Key, 
30  Tex.  Civ.  App.  565,  71  S.  W.  73 ;  EJastin 
V.  Ferguson,  4  Tex.  Civ.  App.  643,  23  S.  W. 
918.  One  of  the  essential  elements  of  such 
sale  is  that  the  land  be  upon  the  market; 
that  is,  that  it  be  at  the  time  offered  for  sale 
by  the  state.  The  application  to  buy  is  but 
the  acceptance  of  the  state's  offer  to  sell.  If 
there  is  no  such  offer,  there  can  be  no  ac- 
ceptance to  bind  the  state;  and  accordingly 
we  understand  it  to  be  settled  by  the  deci- 
sions of  this  state  that  if  the  land  is  not 
on  the  market  at  the  time  the  application  Is 
filed,  such  application  confers  no  rights  up- 
on the  applicant  creates  in  him  no  title  to 
the  land,  is,  in  fact,  void  and  of  no  effect 
nor  can  It  be  galvanized  into  effective  life 
by  the  acceptance  of  the  Land  Commission- 
er. This  has  been  so  often  decided  by  our 
courts  that  it  is  not  nece;isary  to  cite  author- 
ity in  support  thereof.  And  we  deduce  from 
the  authorities  the  further  proposition  that 
if  the  land  is  not  on  the  market,  and  subject 
to  sale  at  the  time  the  application  is  filed, 
a  subsequent  award  by  the  Commissioner, 
after  the  land  comes  on  the  market  upon 
such  premature  application  is  void.  Wll- 
loughby  V.  Townsend,  93  Tex.  80,  53  S.  W. 
581;  Gracey  v.  Hendrlz,  93  Tex.  26,  51  S.  W. 
846;  E\>rd  v.  Brown,  96  Tex.  537,  74  S.  W. 
535;  Adams  v.  Terrell  (Tex.)  107  S.  W.  537. 

It  is,  however,  insisted  by  appellee  that, 
under  the  decision  of  the  Supreme  Court  in 
Hazelwood  v.  Rogan,  95  Tex.  295,  67  S.  W. 
80,  followed  by  the  Court  of  Civil  Appeals 
In  Steward  v.  Wagley,  29  Tex.  Civ.  App. 
106,  68  S.  W.  299  (error  refused),  and  Wil- 
liams V.  Barnes,  44  Tex.  Civ.  App.  298,  99 
S.  W.  127,  the  award  of  the  land  to  Erp  on 
April  6,  1905,  after  it  had  come  on  the  mar- 
ket by  the  forfeiture  of  the  sale  to  Cham- 
bers on  the  25th  March,  no  rights  having 


Digitized  by 


Google 


550 


121  SOUTHWESTERN  RBPORTEB. 


(Ter. 


Intervened,  vested  him  -with  title.  We  are 
Bomewhat  embarrassed  by  what  appears  to 
us  to  be  a  conflict  between  the  decision  in 
the  Hazelwood  Case  and  WlUoughby  v. 
Townsend  and  Gracey  v.  Hendrix,  and  other 
cases  heretofore  cited,  and  especially  in  view 
of  the  emphatic  statements  In  the  opinion 
of  the  Supreme  Oourt  In  those  cases  that 
the  applicant  must  show  that  he  was  enti- 
tled to  purchase  In  accordance  with  the 
terms  of  his  application  at  the  date  it  is 
filed.  Aa  said  by  Judge  Brown  in  Gracey 
V.  Hendrix:  "The  payment  and  obligation  of 
Hendrix  were  not  a  compliance  with  the 
law  at  the  time  they  were  filed  and  present- 
ed to  the  officials  of  the  state,  and  did  not 
secure  to  him  the  right  to  purchase  the  land. 
The  honorable  C3ourt  of  Civil  Appeals  rests 
its  Judgment  upon  the  proposition  that  the 
application,  being  on  file,  became  effective 
when  the  classification  and  valuation  were 
changed  so  as  to  make  it  a  compliance  with 
the  conditions  as  thus  changed.  In  this  we 
think  that  the  iionorable  court  committed 
error.  The  statute  had  prescribed  the  terms 
upon  which  the  settlers  might  acquire  a 
right,  without  the  concurrence  of  any  official, 
and  had  prescribed  the  standard  of  compli- 
ance to  be  the  requirements  of  the  law  on 
the  day  that  the  papers  were  filed  In  the 
General  Land  Office.  •  •  •  Hendrix,  the 
plaintiff  in  the  court  below,  acquired  no 
right  to  the  section  of  land,  and  was  there- 
fore not  entitled  to  recover,  although  the 
defendant,  Gracey,  may  not  have  acquired 
any  legal  right  himself,  upon  which  it  is 
not  necessary  for  us  to  pass."  To  under- 
stand this  language  it  must  be  borne  in 
mind  that  in  that  case  there  was  no  inter- 
vening right  to  prevent  the  award  to  Hen- 
drix, which  was  refused,  and  held  by  the 
Supreme  Oourt  to  have  been  properly  re- 
fused, on  the  sole  ground  that  the  price  of- 
fered by  Hendrix  was  $1.50  per  acre,  while 
the  valuation  at  the  date  of  this  applica- 
tion was  $2  which,  however,  had  beien  re- 
duced to  $1.50  at  the  time  his  application 
was  passed  upon.  That  there  was  no  in- 
tervening right  to  prevent  the  award  to  Hen- 
drix Is  shown  by  the  opinion  of  the  Court 
of  Civil  Appeals,  which  gave  him  Judgment 
on  that  ground,  which  Judgment  was  revers- 
ed by  the  Supreme  Court  Hendrix  t.  Gra- 
cey (Tex.  Civ.  App.)  50  S.  W.  137. 

We  are  of  the  opinion,  however,  that  ap- 
pellees can  get  no  comfort  from  Hazelwood 
V.  Rogan,  for  the  reason  that  Elrp's  applica- 
tion to  purchase  was  at  $3  per  acre,  while 
at  the  instant  of  time  that  the  land  again 
came  on  the  -market,  after  the  forfeiture  of 
the  sale  to  Chambers,  the  valuation  of  $5 
per  acre,  placed  upon  it  by  the  Commission- 
er on  February  14th,  became  fixed  upon  it 
It  was  said  in  the  Hazelwood  Case  that,  the 
Tjand  Commissioner  having  In  his  hands  the 
application  of  Hazlewood  to  purchase,  In  all 
respects  in  compliance  with  the  law,  when 
the  land  came  on  the  market  upon  the  termi- 


nation of  the  lease.  It  would  have  been  use- 
less formality  to  require  him  to  make  an- 
other application,  there  being  no  Intervening 
rights,  thus  treating  the  application,  in  pur- 
pose and  effect,  as  having  been  made  after 
the  land  came  on  the  market.  In  the  pres- 
ent case  it  would  have  been  far  from  a 
useless  formality  to  have  required  Erp  to 
make  a  new  application,  as  this  would  have 
required  him  to  pay  $5  per  acre  Instead  of 
$3.  When  notice  was  given  to  everybody 
that  the  sale  to  Chambers  had  been  forfeited, 
and  the  land  was  again  for  sale,  it  la  clear 
that  other  Intending  purchasers  would  have 
had  to  pay  $5  per  acre  for  the  land.  It  can- 
not be  that  Erp,  by  having  his  application, 
filed  before  the  land  came  on  the  market, 
in  the  hands  of  the  Commissioner  at  the 
time  of  the  forfeiture,  would  be  alloiwed 
to  thus  forestall  others  who  were  entitled 
to  an  equal  opportunity  with  him  In  the  race 
of  diligence  to  accept  the  offer  of  the  state 
to  sell,  after  such  offer  was  properly  made. 
On  this  point  It  may  further  be  said  that 
at  the  time  Erp's  application  was  filed,  and 
up  to  the  time  the  land  was  again  on  the 
market,  Erp's  application  was  defective,  and 
could  not  have  been  accepted  if  the  land  had 
been  proi)erIy  on  the  market  His  amend- 
ment thereof  must  be  considered  as  a  new 
application  as  of  the  date  of  such  correc- 
tion. But  at  this  time  the  valuation  of  $5 
per  acre  had  attached,  and  as  he  could  have 
gotten  no  right  by  an  application  to  purchase 
at  $3  per  acre,  then  filed,  neither  could  he 
under  such  amended  application  or  correc- 
tion of  his  original  application.  Applying 
these  principles  to  the  facts  of  the  present 
case,  we  conclude  that  the  award  of  the  land 
to  Erp  on  April  5,  1905,  upon  his  applica- 
tion, filed  February  8,  1905,  and  corrected 
after  March  25,  19(^,  at  which  day  the  land 
came  on  the  market,  conferred  upon  him 
no  right  The  land  being  still  unsold  when 
appellant  made  his  application  to  purchase, 
which  was  In  all  respects  In  compliance  with 
law,  the  land  should  have  been  awarded  to 
him.  Appellees  were  not  entitled  to  recover, 
and  appellant  should  have  Judgment  on  his 
cross-action. 

Ordinarily  this  would  require  that  the  Judg- 
ment of  the  trial  court  be  reversed,  and 
Judgment  be  rendered  here  for  appellant, 
which  would  be  done  but  for  the  defense  urg- 
ed by  appellees  that  the  right  of  appellant  to 
question  the  validity  of  the  award  to  Erp  is 
barred  by  the  provisions  of  chapter  2tt,  p.  35, 
Acts  :29th  Leg.  1905.  That  act  took  effect  on 
July  12,  1905,  at  which  date  the  statute  be- 
gan to  run.  Plaintiffs'  suit  was  commenced 
June  1,  1906,  being  an  ordinary  action  of 
trespass  to  try  title.  Defendant  answM^d 
August  13,  1906.  There  is  no  question  that 
the  statute  was  intended  to  bar,  after  one 
year,  actions  to  set  aside  an  award  of  land  by 
the  Land  Commissioner  upon  the  grounds 
here  urged  against  the  award  to  Erp.  Wey- 
ert  V.  TerreU,  100  Tex.  409,  100  &  W.  133 ; 
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Murphy  t.  Terrell,  100  Tex.  397, 100  S.  W.  130. 
Appellant  under  his  purchase  of  the  Schmltz 
notes  acquired  no  right  to  the  land  except 
upon  condition  that  Chambers  and  Schmitz, 
his  assignee,  completed  the  three-year  occu- 
pancy. Harwell  v.  Harbison,  43  Tex.  Civ.  App. 
343,  95  S.  W.  30;  Bumpass  y.  McLendon,  45 
Tex.  Civ.  App.  519,  101  S.  W.  491.  When 
this  sale  was  forfeited,  this  carried  with  it 
whatever  right  appellant  had  acquired  under 
sacb  foreclosure  and  sale.  Hence  appellant, 
under  the  act  of  1905,  did  not  acquire  any 
right  to  attack  the  award  to  £rp  until  he 
made  his  own  application  more  than  a  year 
thereafter.  We  do  not  thinlE  that  the  insti- 
tution of  this  suit  by  appellees  interrupted 
the  running  of  this  statute.  Section  2  of  the 
act  provides:  "If  no  suit  has  been  instituted 
by  any  person  claiming  the  right  to  purchase 
or  lease  any  of  said  lands  within  the  period 
of  time  limited  in  the  first  section  of  this  act. 
it  shall  be  conclusive  evidence  that  all  the 
requirements  of  the  law  with  reference  to 
the  sale  or  lease  of  such  land  have  been  com- 
piled with"  saving  the  rights  of  the  state. 
The  institution  of  the  suit  by  appellees  can- 
not be  considered  such  a  proceeding  as  would 
interrupt  the  running  of  the  statute.  Indeed 
appellant,  untU  the  filing  of  his  application 
to  purchase,  was  not  in  a  condition  to  attack 
the  award  to  Erp.  So  that.  If  this  defense 
had  been  properly  interposed  by  appellees,  it 
would  have  been  a  complete  bar,  under  the 
facts  presented,  to  appellant's  claim. 

But  we  are  of  the  opinion  that  this  Is  a 
statute  of  limitations,  and  cannot  be  made 
available  without  being  specially  pleaded. 
Article  3371,  Rev.  St  1895;  Williams  v. 
Keith  (Tex.  Civ.  App.)  Ill  S.  W.  1056.  There 
was  no  reference  in  appellees'  pleadings  to 
such  defense  on  their  part  to  appellant's 
claim  of  title  as  set  up  in  his  amended  answer. 
It  may  be  said,  however,  that  this  amend- 
ed answer  makes  no  reference  specifically  to 
the  vice  in  appellees'  title,  but  consists  sim- 
ply of  a  general  denial  of  appellees'  title,  and 
an  assertion  of  title  in  appellant,  and  on  ac- 
count of  the  peculiar  provisions  of  the  stat- 
ute, and  especially  section  2,  it  may  have  been 
thought  not  necessary  specially  to  plead  it. 

The  facts  are  undisputed.  Except  for  the 
act  of  1905,  and  the  limitation  therein  pre- 
scribed, we  would  reverse  the  Judgment  of 
the  trial  court,  and  render  Judgment  for  ap- 
pellant for  the  land  sued  for.  On  the  con- 
trary, upon  the  undisputed  facts,  if  appellees 
had  interposed  by  proper  pleading  the  bar 
of  the  statute  referred  to,  we  would  atUrm 
the  judgment  on  that  ground.  In  these  cir- 
cumstances we  have  concluded  that  it  would 
be  proper  to  reverse  the  Judgment,  and  re- 
mand the  cause  for  a  trial  alone  of  the  Issue 
raised  by  the  statute  referred  to — that  .is, 
the  limitation  act  of  1905 — ^provided  appellees 
Interpose  such  defense  by  proper  plea. 
Bridge  Co.  v.  McLane,  8  Tex.  Civ.  App.  6455, 
28  S.  W.  455 ;  Hopkins  v.  Wright,  17  Tex.  31. 
If  such  plea  is  not  Interposed,  Judgment  will 


be  rendered  for  appellant  for  the  land  sued 
for.  If  such  plea  is  interposed,  and  the  facts 
on  that  issue  are  as  shown  in  the  present 
record.  Judgment  will  be  rendered  for  appel- 
lees. 

We  think  there  is  no  merit  in  appellant's 
contention  that  Erp  had  no  title  to  his  home 
section,  and  the  assignment  presenting  that 
question  is  overruled. 

The  Judgment  will  be  reversed,  with  In- 
structions as  herein  indicated. 

Beversed,  with  instructions. 

On  Motion  for  Rehearing. 

Upon  motion  for  rehearing  by  appellant  it 
is  very  strenuously  insisted  that  this  court 
was  In  error  in  reversing  the  Judgment,  and 
remanding  the  cause  in  order  to  allow  appel- 
lee to  plead  the  statute  of  limitation  against 
appellant's  claim.  In  a  very  lengthy  argu- 
ment, in  which  it  is  claimed  that  the  propo- 
sition stated  is  shown  to  be  supported  by  the 
universal  current  of  authority,  counsel  for 
appellant  has  failed  to  see  that  this  court 
has  not  done  what  is  charged  against  it. 
What  this  court  did  was  not  to  reverse  a 
Judgment,  which  would  have  been  otherwise 
affirmed,  in  order  that  the  appellant  might 
amend  his  pleadings,  but  to  remand  for  an- 
other trial,  when  the  Judgment  has  been  re- 
versed, in  order  that  the  appellee  might  so 
amend.  Instead  of  rendering  Judgment.  The 
distinction  appears  very  dear  to  us,  but  is 
entirely  overlooked  in  appellant's  motion. 
That  appellate  courts  may  p?bperly,  when  a 
Judgment  is  reversed,  remand  for  the  pur- 
pose of  allowing  appellee  to  amend  his  plead- 
ings, when  such  a  course  seems  to  be  requir- 
ed in  the  interest  of  Justice,  is  well  recogniz- 
ed, and  the  doctrine  supported  by  abundance 
of  authority.  See  3  Cyc.  458,  and  authorities 
cited  In  note  39 ;  Wiggins  Ferry  Oo.  v.  O.  & 
M.  By.,  142  U.  &'.  396,  12  Sup.  Ct  188,  35  L. 
Ed.  1055. 

The  equities  in  the  present  case  are  ail  In 
favor  of  appellee  Erp.  In  procuring  his  title 
he  acted  In  accordance  with  the  provisions  of 
the  statute  as  construed  by  the  state's  repre- 
sentative, the  Commissioner  of  the  General 
Land  Office.  His  title  falls  upon  a  bare  tech- 
nicality. If  he  had  been  advised  by  the  Land 
Commissioner  that  he  would  have  to  make  a 
new  application,  after  the  forfeiture  of  the 
previous  sale,  at  the  increased  price,  doubt- 
less he  would  have  done  so.  By  accepting  his 
application  and  awarding  him  the  land,  the 
Land  Commissioner  advised  him  that  such 
was  not  necessary.  >  Appellant's  title,  in  our 
view,  is  the  better  in  law,  but  appellee's  claim 
is  bottomed  upon  abstract  Justice  and  the 
principles  of  equity.  This  is  recognized  by 
the  act  of  1905,  and  is  the  reason  for  pre- 
scribing the  limited  time  within  which  such 
a  title,  good  in  equity,  but  not  in  law,  may 
be  attacked,  and  validating  it ;  that  is,  making 
it  good  in  law,  as  It  was  before  in  equity, 
against  every  one  but  the  state,  unless  such 
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attack  upon  It  Is  made  wltbln  the  prescribed 
time. 

Inasmuch  as  the  record  does  not  Indicate 
upon  what  grounds  the  trial  court  based  Its 
Judgment,  there  being  no  conclusions  of  fact 
or  law  in  the  record,  we  might  have  assum- 
ed it  at  least  doubtful  whether  the  Judgment 
was  not  cased  upon  this  limitation  act  of 
1905,  under  the  view,  which  might  with  rea- 
son be  taken,  that  it  was  not  necessary  for 
appellee  to  plead  it,  in  which  case  our  Judg- 
ment remanding  the  cause  would  come  with- 
in the  case  of  Bridge  Co.  v.  McLane  (cited  in 
the  opinion)  and  Eaton  v.  Tod  (Tex.  Civ. 
App.)  68  8.  W.  546,  and  the  practice  of  ap- 
pellate courts  to  remand  Instead  of  rendering 
Judgment  when  the  Judgment  is  reversed  foi; 
error  In  overruling  exceptions  to  pleadings. 
But  It  is  positively  stated  In  the  brief  of  ap- 
pellant, and  again  In  this  motion  for  rehear- 
ing, that  this  statute  was  not  relied  upon  nor 
referred  to  in  the  court  below,  and  this  is  not 
denied  by  appellee.  Article  1027,  Rev.  St 
1895  (Acts  1892,  p.  31,  c.  15,  {  36)  Is  as  fol- 
lows: "When  the  Judgment  or  decree  of  the 
court  below  shall  be  reversed,  the  court  shall 
proceed  to  render  such  Judgment  or  decree 
as  the  court  below  should  have  rendered,  ex- 
cept when  It  is  necessary  that  some  matter 
of  fact  be  ascertained  or  the  damage  to  be 
assessed  or  the  matter  to  be  decreed  Is  uncer- 
tain. In  either  of  which  cases  the  cause  shall 
be  remanded  for  a  new  trial  in  the  court  be- 
low." UiK)n  a  careful  consideration  of  the 
apparently  miyidatory  provisions  of  this  act, 
which  is  not  referred  to,  however,  by  appel- 
lant, we  are  inclined  to  the  view  that  we  are 
without  authority  to  remand  the  cause,  and 
thnt  we  were  in  error  in  doing  so.  But  for 
this  we  would  adhere  to  our  opinion  that  in 
the  interest  of  Justice  the  cause  should  be 
remanded.  But  as  we  now  think  this  statute 
Is  of  controlling  force  In  the  present  case, 
we  have  concluded  that  the  motion  for  re- 
hearing should  be  sustained,  and  that  so 
much  of  our  Judgment  as  remands  the  cause 
for  a  new  trial  should  be  set  aside,  and  Judg- 
ment here  rendered  for  appellant  for  the 
land  sued  for,  and  it  Is  so  ordered. 

We  adhere  to  our  ruling  that  appellee  could 
not  avail  himself  of  the  act  of  1903,  without 
pleading  it,  against  the  claim  set  up  by  ap- 
pellant in  his  cross-action.  If  It  were  true 
that  a  plaintlft  in  trespass  to  try  title  suit, 
who  relied  upon  a  title  by  limitation,  would 
not  be  required  to  specially  plead  the  same, 
as  was  held  by  the  Court  of  Civil  Appeals  in 
Benavides  v.  Molino,  60  S.  W.  260,  but  which 
does  not  appear  to  be  the  holding  of  the  Su- 
preme Court  (Mayers  v.  Paxton,  78  Tex.  199, 
14  S.  W.  568),  appellee's  title  had  not  been 
perfected  under  the  act  of  1905  when  the  pe- 
tition was  filed,  so  whether  the  statute  be 
relied  upon  as  an  after-acquired  right,  or  as 
a  defense  to  appellant's  cross-action,  It  was 
necessary  to  pi  end  It. 


MERRIMAN  et  aL  ▼.  BLAI/ACE  et  al. 

(Court  of  Civil   Appeals  of  Texas.     June   28^ 

1909.    Rehearing  Denied  Oct.  7,  1909.) 

1.  Deeds  ({  45*)— Names  ot  Obantobs— Yabi- 

ANCE. 

The  body  of  a  deed  described  the  grantors 
as  "Francisco  Ball!"  and  "Toniasita  Garzas," 
his  wife.  The  names  signed  to  the  deed,  bow- 
ever,  were  "Franco  Balli  y  Cabasos,"  and  "To- 
masita  Garza,"  both  signing  by  mark.  The 
deed  was  properly  acknowledged  by  the  wife  as 
"Tomasita  Garza,"  whom  the  officer  certified  to 
be  the  wife  of  "Franco  Balli  y  Cabasos,"  par- 
ties to  the  deed,  but  was  not  acknowledged  by 
the  husband.  It  was  shown  that  "Franco"  was 
an  ordinary  abbreviation  for  "Francisco,"  and 
that  "y  Cabasos"  was  used  to  denote  that  the 
mother  of  the  person  was  named  "Cabasos." 
Held,  that  the  variance  in  the  names  was  not 
fatal  to  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {  91 ;   Dec  Dig.  §  45.* 

2.  ACKKOWLEDGMENT    (5    47*)  —  UNACKITOWI.- 

EDGED  Deed — Ctjrative  Acts. 

Where  a  deed  had  been  on  record  since 
1853,  and  no  hostile  claim  had  been  made 
against  it,  failure  of  one  of  the  grantors  to  ae- 
knowledpe  it  was  cured  by  Act  April  23,  1907 
(Laws  1907,  p.  308,  c.  16o),  providing  that  ev- 
ery instrument  actually  recorded  for  10  years, 
whether  proved  or  acknowledged  as  required, 
or  not,  should  be  admitted  in  evidence  without 
proof  of  execution. 

[Eld.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  |f  235-240 ;   Dec.  Dig.  S  47.«1 

3.  Husband  and  Wite  (§  119*)— Pubchas* 
OF  Land— Payment  of  Considebation — 
Ownership. 

Where  a  deed  to  a  married  woman  recited 
that  she  was  the  owner  of  $500  of  separate 
property  in  her  own  right,  and  that  the  grantor 
had  agreed  to  sell  the  land  in  controversy  for 
said  $500,  followed  by  a  granting  of  the  land 
to  her,  in  consideration  of  payment  by  her  of 
such  sum,  though  in  language  not  conveying  it 
to  her  as  her  separate  estate,  she  nevertheless 
acquired  the  land  in  her  separate  right. 

TEd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  <  424 ;   Dec  Dig.  S  119.*] 

4.  Husband  and  Wife  (S{  193,  199*)— Wife's 
Separate  Pbopkbtt  —  Conveyance  —  Join- 
tube. 

A  deed  by  a  married  woman  of  her  sepa- 
rate property  withont  Jointure  of  her  husband 
was  void,  and  was  not  cured  by  a  statement  in 
the  husband's  subsequent  deed  of  other  lands 
to  the  grantee,  reciting  that  the  lands  then  con- 
veyed adjoined  the  land  conveyed  by  his  wife  un- 
der such  void  deed. 

[Eld.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  i9  716,  734;  Dec  Dig.  |g 
193,  199.*] 

5.  Husband  and  Wife  (S  199*)— Separate 
Deed— Vaudation. 

Where  a  wife's  separate  deed  to  her  sepa- 
rate property  was  void  for  want  of  jointure,  it 
was  not  cured  by  her  recital,  in  a  subsequent 
deed  by  her  and  others  after  she  had  become 
sole,  that  the  land  had  been  conveyed  by  her  to 
the  grantee,  under  the  rule  that  confirmation, 
while  available  to  make  a  voidable  or  defeasible 
estate  absolute,  cannot  operate  on  an  estate 
void  at  law. 

[Ed.  Note.— For  other  cases,  see  Hnsband 
and  Wife,  Cent.  Dig.  i  734;   Dec  Dig.  S  199.*] 

6.  Deeds  (|  114*)  —  Conbtbuction  —  Kbtxxs 
Convbyed. 

A  deed  stating  the  names  of  the  grantors, 
all  of  whom  were  recited  to  be  heirs  of  M.,  de- 
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dared  that  they  had  sold  and  anitclaimed  onto 
the  grantee  all  their  interest  in  the  land  de- 
scribed, followed  by  a  recital  that,  whereas  one 
of  the  grantors  was  still  a  minor,  the  others 
bound  themselves,  their  heirs,  etc.,  to  forever 
warrant  and  defend  the  premises  against  any 
claim  that  such  minor,  or  any  one  for  him, 
might  set  np  to  the  described  premises;  it  be- 
ini;  expressly  I'nderstood  that  the  warranty 
only  extends  to  any  claim  by  or  (or  the  minor 
grantor.  Hrld,  that  the  recital  in  the  deed 
that  the  grantors  were  all  heirs  of  M.  wns  mere 
descrfptio  personce,  and  that  the  deed  should  be 
constmed  as  conveying  all  the  title  of  the 
grantors  to  the  land  d^cribed  from  any  source 
acquired,  and  was  not  limited  to  such  rights  as 
tbey  may  have  received  as  heirs  of  M. 

[Bid.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  S  326 ;   Dec.  Dig.  {  114.*] 

7.  Dekds  (i  25*)— Construction— Quitclaim. 

He  deed  was  not  a  mere  quitclaim  con- 
veying a  mere  chance  of  title,  but  conveyed  the 
land  described. 

[E}d.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  !  49;   Dec.  Dig.  {  25.»] 

8.  Dkeds  (J  111*)— CoNSTBucrnoN. 

The  language  of  a  deed  must  be  construed 
against  the  grantors,  in  favor  of  the  grantee,  to 
convey  the  largest  estate  which  the  language 
can  be  construed  to  pass. 

riCd.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  J  813;   Dec.  Dig.  S  111.*] 

9.  Husband  and  Wipe   (J  198*)  —  Cohvbt- 

ANCB— NONJOINTURB— ESTOITEL. 

Where  a  married  woman's  deed  to  her  hus- 
band was  void,  and  she  thereafter  conveyed  the 
land  to  G.  by  deed  reciting  the  former  convey- 
ance to  the  husband,  neither  she  nor  those  claim- 
ing under  O.'a  deed  were  estopped  to  denv  the 
validity  of  the  conveyance  to  the  husband,  ex- 
cept as  against  those  claiming  under  it. 

[Ed.  Note. — For  other  eases,  see  Husband  and 
Wife,  Cent  Dig.  {  733 ;    Dec.  Dig.  §  198.*] 

10.  Deeds   (J  96*)— Rbcitals— Prima   Facib 
Evidence. 

Recitals  in  a  deed  concerning  former  con- 
veyances are  evidence  of  the  facts  stated,  and 
sufficient  prima  facie  to  establish  them. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S$  256-260;   Dec.  Dig.  S  96.*] 

IL  Evidence  (J  208*)— Adhissions  —  Pi.ead- 

DroB. 

A  pleading  filed  by  plaintiffs,  in  which  a 
void  deed  was  set  up  as  the  source  of  title  to 
certain  land  in  controversy,  was  admissible  as 
an  admission  in  connection  with  testimony  of 
counsel  who  prepared  the  pleading  that  he  did 
■0  without  consnlting  his  dients. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent  Dig.  S  714;    Dec.  Dig.  S  208.*! 

12.  Adverse  Possessioit  (S  100*)— C01.OB  OF 
Title— Extent  of  Claim. 

Under  the  5-year  statute  of  limitations,  a 
grantee  who  under  a  deed  has  color  of  title  can 
only  claim  adverse  possession  to  the  interest 
conveyed. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  i  564 ;   Dec.  Dig.  i  100.*] 

13.  Adverse  Possession  (§  100*)— Color  of 
Title— Undivided  Interests. 

Where  the  actual  possession  of  the  grantee 
wider  a  deed  was  no  greater  in  extent  than  the 
undivided  interest  conveyed  by  the  deed,  he  did 
Dot  have  constructive  possession  beyond  the  limits 
of  the  conveyance,  so  as  to  acquire  additional 
land  under  the  10-year  statute  of  limitations. 

[E!d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S  564 ;  Dec.  Dig.  {  100.*] 


14.  Adverse  Possession  (}  71*)  — Color  or 
Title. 

Where  a  deed  purported  to  convey  an  en- 
tire tract  of  land  described,  and  not  an  undi- 
vided interest,  and  the  grantee  tool:  open  and 
notorious,  possession  of  the  whole  tract,  claim- 
ing it  as  his  own  inclosed  and  improved  it,  and 
paid  taxes  thereon  from  1883  to  1907,  he  and 
his  heirs  had  a  valid  title  to  the  whole  tract 
by  advene  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  J  415;    Dec.  Dig.  J  71.*) 

15.  Deeds  (8  86*)— Record. 

A  deed  is  not  duly  registered  unless  the 
record  shows  that  the  certificate  of  proof  or  ac- 
knowledgment  is   sufScient 

1^.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  J  226 ;  Dec.  Dig.  8  86.*] 

16.  Adverse   Possession   (5   71*)— Color   of 
TiTLJB— Quitclaim  Deed. 

A  quitclaim  deed  is  sufficient  color  of  title 
to  support  a  claim  under  the  5-year  statute  of 
limitations. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  427 ;    Dec  Dig.  {  71.*] 

17.  Evidence  (J  317*)— Opinion. 

E>vidence  that  a  witness  had  investigated 
defendants'  claim  of  title,  and  bad  communicat- 
ed his  opinion  that  they  could  not  recover  the 
land  in  controversy,  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  1178;   Dec.  Dig.  S  817.*) 

18.  Appeal  and  Error  (J  1054*)— Trial  by 
Court— Evidence— Prejudice. 

Where  an  action  in  trespass  to  try  title 
was  tried  by  the  court  without  a  jury,  the  judg- 
ment could  not  be  reversed  because  of  the  courts 
erroneous  admission  of  evidence  which  could 
not  have  Influenced  his  decision. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4185;    Dec.  Dig.  f  1054.*] 

19.  Witnesses  (g  230)— Examination— Inter- 
preter. 

Where  witnesses  testify  through  an  inter- 
preter, a  greater  latitude  may  be  properly  al- 
lowed in  their  examination. 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §}  811,  812;    Dec.  Dig.  S  230.*] 

20.  Deeds  (§  114*)  —  Description  —  Correc- 
tion or  Error. 

Additional  provisions  in  certain  deeds  that 
it  was  the  intention  of  grantors  to  convey  all 
the  land  inherited  by  them  from  G.  and  wife 
corrected  a  misdescription  by  which  a  part  of 
the  tract  was  omitted. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  i  320;   Dec.  Dig.  {  114.*] 

21.  Trespass  to  Try  Title  (J  88*)— Burden 
of  Proof— Common  Source. 

Where,  in  trespass  to  try  title,  plaintiffs  are 
deprived  of  a  common  source  of  title,  the  bur- 
den is  on  them  to  deraign  title  from  the  sov- 
ereign. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  i  63;  Dec.  Dig.  {  38.*] 

Appeal  from  District  Court,  Hidalgo  Coun- 
ty;  W.  B.  Hopkins,  Judge. 

Action  by  Titus  E.  Merrlman  and  others 
against  P.  B.  Blalack  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

D.  B.  CSiapln,  R.  J.  Swearlngen,  and  Don 
A.  Bliss,  for  appellants.  Dougherty  &  Dough- 
erty and  Beasley  &  Beasley,  for  appellees. 
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REESB,  J.  In  this  suit  Titus  E.  llerrlman 
and  others  sue,  in  trespass  to  try  title,  to 
recover  of  P.  B.  Blalack  and  G.  T.  Hawkins 
the  title  possession  of  an  undivided  thlrteen- 
elghteenths  of  a  tract  of  land  described  as 
the  upper  one-half  of  the  upper  league  of  a 
five-league  grant  called  Agostadero  del  Gato, 
situated  on  the  Rio  Grande  river  in  Hidalgo 
county,  originally  granted  to  Juan  Jose  Tre- 
vino.  It  Is  to  be  gathered  from  the  recitals 
of  the  original  answer  of  defendants,  filed 
October  1, 1007,  that  the  original  petition  was 
filed  May  1,  1907.  The  date  of  the  instituUon 
of  the  suit  does  not  otherwise  appear,  as  only 
the  second  amended  petition  of  plaintiff's  Is 
In  the  record,  which  refers  to  the  date  of 
the  first  amended  petition  as  October  2,  1907, 
but  not  to  the  date  of  the  filing  of  the  origi- 
nal petition.  The  plaintiffs  claim  title  as 
heirs  of  Henry  Merriman,  the  basis  of  such 
claim  being  that  the  land  was  the  property 
of  said  Henry  Merriman  at  his  death,  and 
that  they  as  part  of  his  heirs  inherited  from 
him  the  thirteen-elghteenths  thereof  sued 
for.  Title  of  defendants  in  fee  simple  to  three- 
eighteenths,  and  their  ownership  of  two- 
eighteenths  additional  during  the  life  of 
Elizabeth  Merriman  under  the  deed  to  Julio 
Guzman,  Sr.,  seem  to  be  conceded.  Defend- 
ants pleaded  general  denial,  not  guilty,  and 
under  appropriate  allegations  pleaded  title 
under  the  statute  of  limitations  of  S,  6,  and  10 
years.  Plaintiffs  specially  pleaded  common 
source  of  title  in  Henry  Merriman,  and  title 
In  themselves  under  such  common  source  to 
the  undivided  Interest  sued  for.  The  case 
was  tried  by  the  court  without  the  assistance 
of  a  Jury,  and  a  Judgment  rendered  for  de- 
fendants, from  which  plaintiffs  prosecute 
this  appeal. 

The  trial  court  prepared  and  filed  conclu- 
sions of  fact,  which  in  the  main,  and  as  to 
the  material  facts  involved,  are  supported  by 
the  evidence.  It  is  not  necessary  here 'to  set 
out  these  conclusions  in  full.  The  following 
brief  summary  embraces  the  material  facts 
established  by  the  evidence. 

(1)  The  land  in  controversy  is  a  tract  of 
762  varas,  base  line  river  front,  running  back 
between  parallel  lines  to  the  back  line  of 
El  Gato  survey  of  five  leagues.  The  tract  is 
the  upper  or  western  half  of  the  upper  or 
western  league  of  said  five-league  survey, 
which  was  originally  granted  to  Juan  Jose 
Trevlno,  and  was  by  him  conveyed  to  Fran- 
cisco Balli  in  1834,  and  by  Balll  and  wife, 
on  January  1, 1853,  conveyed  by  deed  to  Mrs. 
Elizabeth  Merriman,  wife  of  B.  T.  Merri- 
man. 

(2)  The  deed  to  Mrs.  Merriman  contains 
the  following  recitals:  "Whereas  Elizabeth 
Merriman  of  said  county  of  Hidalgo  is  the 
owner  of  five  hundred  dollars  of  her  separate 
property  and  in  her  right,  and  whereas  the 
said  Francisco  Balll  has  agreed  to  sell  the 
said  portion  of  said  tract  or  grant  so  by  him 
purchased  of  said  Trevlno  as  aforesaid  for 
said  sum  of  five  hundred  dollars,  now  there- 


fore," following  by  words  of  conveyance  of 
the  land  to  Mrs.  Merriman,  her  heirs  and  as- 
signs, in  consideration  of  the  payment  by  tier 
of  the  said  sum  of  $500,  not,  however,  in  lan- 
guage conveying  it  to  her  in  her  separate 
right  or  as  her  separate  estate.  The  trial 
court  found  that  these  recitals  established 
that  the  land  was  paid  for  wholly  by  money 
belonging  to  Mrs.  Merriman  in  her  separate 
right  and  was  her  separate  estate,  and  in  tbfs 
conclusion  we  agree. 

(3)  On  June  20, 1854,  being  then  married  to 
Dr.  B.  T.  Merriman,  and  living  with  him  as 
her  husband,  Mrs.  Merriman,  by  a  deed  exe- 
cuted and  properly  acknowledged  by  her  as  a 
married  woman,  conveyed  the  land  referred 
to,  to  Henry  Merriman,  but  her  husband  did 
not  Join  in  the  conveyance,  nor  did  he  ever  aft- 
erwards, by  any  subsequent  instrument,  Join 
with  his  wife  in  the  conveyance  of  this  land. 
After  the  execution  of  this  deed  Eli  T.  Mer- 
riman conveyed  to  Henry  Merriman  another 
tract  of  land,  adjoining  the  tract  in  contro- 
versy, in  which  deed  he  referred  to  the  land 
he  was  then  conveying  as  adjoining  the  tract 
sold  by  Elizabeth  Merriman  to  Henry  Merri- 
man. No  other  title  was  shown  in  Henry 
Merriman  than  this  deed,  and  the  evidence 
authorizes  the  conclusion,  as  fbund  by  the 
trial  court,  that  he  had  no  other  title. 

<4)  The  deed  from  Ball!  and  wife  to  Mrs. 
Merriman  contained  the  further  recital  that 
the  land  had  been  conveyed  to  htm  by  Jnan 
Jose  Trevlno  In  the  year  1834. 

(5)  The  deed  from  Mrs.  Merriman  to  Henry 
Merriman  contained  the  recital  that  the  l&nd 
had  been  granted  by  the  Mexican  government 
to  Juan  Jose  Trevlno,  and  by  Trevlno  to 
Francisco  Balll,  and  by  Balll  to  Mrs.  Eliza- 
beth F.  Merriman. 

(6)  It  appears  also  that  on  March  5,  1878. 
the  tax  collector  of  Hidalgo  county  sold  and 
conveyed  to  one  Handy  all  the  right,  title. 
Interest,  and  estate  of  Henry  Merriman  In 
and  to  this  land,  and  that  on  November  26, 
1878,  Handy  quitclaimed  it  to  Henry  Merri- 
man, both  deeds  duly  recorded. 

<7)  Henry  Merriman  died  in  1861,  leaving 
as  his  heirs  at  law  two  brothers  and  one 
sister.  Eli  T.  Merriman  was  one  of  the 
brothers,  and  he  died  in  1867,  leaving  sur- 
viving him  his  widow,  Elizabeth  Merriman, 
and  certain  children. 

(8)  On  July  9,  1883,  Elizabeth  Merriman. 
then  a  feme  sole,  and  the  following  children 
of  herself  and  Eli  T.  Merriman,  to  wit,  Hen- 
rietta O.  Fusselman  (Joined  by  her  husband 
S.  P.  Fusselman),  John  O.  Merriman,  James 
B.  Merriman,  George  Merriman,  and  El.  T. 
Merriman,  by  their  deed  of  that  date,  con- 
veyed to  Julio  Guzman,  In  conslderatiOD  of 
$487.08,  "all  our  and  each  of  our  right,  title, 
interest,  estate,  claim  and  demand  in  and 
to  a  certain  tract  of  land  situated  in  the 
county  of  Hidalgo,  state  of  Texas,"  describ- 
ing the  land  in  controversy.  The  deed  con- 
tains a  recital  that  the  land  bad  been  conv^- 
ed  by  the  original  grantee,  Juan  Jose  Trevlno, 
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to  Frandsco  Balll,  by  Balll  to  Elizabeth  Mer- 
riman,  and  by  ber  to  Henry  Merriman,  "all 
of  which  api>ear8  of  record  in  record  books 
of  Hidalgo  county."  The  land  is  conveyed 
"with  all  and  singular  the  hereditaments 
and  appurtenances  thereto  belonging  or  in 
uy  wise  appertaining ; .  to  have  and  to  hold 
tbe  above-described  premises  to  the  said  Julio 
Guzman,  his  heirs  and  assigns  forever,"  but 
baa  no  warranty.  After  the  names  of  the 
grantors  in  the  body  of  the  deed  appears  the 
following:  "And  being  all  heirs  of  Henry  E. 
Merriman." 

((^  The  grantors  in  the  aforesaid  deed  are 
some  of  the  heirs  of  Henry  Merriman.  The 
plalntUTs  constitute  all  of  the  heirs  except 
Bald  grantors,  and  are  entitled  to  thirteen- 
elghteenths  of  his  estate. 

(1(9  Immediately  after  the  sale  by  Eliza- 
beth Merriman  and  others  to  Julio  Ousman, 
in  July,  1883,  said  Guzman  went  upon  the 
land  in  controversy,  and  built  a  pasture  in- 
closing a  part  of  the  land  in  controversy,  in- 
closing about  200  acres  thereof  on  the  south 
side  of  the  tract  adjoining  and  fronting  on 
the  Rio  Grande.  He  claimed  all  tbe  land  in 
controversy  in  this  cause  from  the  time  he 
went  into  possession  thereof  until  his  death, 
and  had  a  field  within  said  pasture  In 
1883  be  buUt  a  house  on  the  western  bound- 
ary of  the  tract  in  suit,  and  also  put  in  a 
Beld  in  the  northern  part  of  said  tract,  and 
be  cultivated  the  same  continuously  until 
his  death  In  1901.  The  house  erected  on  the 
northern  part  of  the  land  he  occupied  con- 
tinnously  through  his  tenants,  and  grazed 
large  herds  of  cattle  and  horse  stock  on 
same,  and  also  had  herds  of  sheep  and  goats 
thereon.  The  acreage  In  the  tract  varied 
considerably  after  the  purchase  thereof  by 
Guzman,  by  reason  of  the  erosion  and  cav- 
ing-ln  of  the  Rio  Grande  river  banks  form- 
ing the  southernmost  boundary  thereof,  such 
caving  and  erosion  shortening  and  cutting 
off  the  lower  portion  of  the  tract  to  the  ex- 
tent of  about  one-half  mile  to  one  mile.  The 
acreage  of  tbe  land  in  controversy  is  about 
3,800  acres.  Julio  Guzman  claimed  to  own 
tbe  Santa  Anna  league,  which  adjoined  the 
Gato  league  on  tbe  west,  and  in  1882  moved 
on  the  Santa  Anna  grant,  erecting  booses 
thereon,  and  continued,  with  his  tenants,  to 
live  thereon  until  his  death  in  1001,  and  con- 
tinued to  use  the  land  In  controversy  in  con- 
nection with  the  Santa  Anna  land. 

(11)  The  wife  of  Julio  Guzman  died  intes- 
tate prior  to  tbe  death  of  her  husband,  who 
died  intestate  In  1901,  leaving  as  his  heirs 
bis  eight  children,  the  survivors  of  whom, 
with  the  children  of  those  since  deceased,  are 
bis  and  her  sole  heirs  at  law. 

(12)  After  the  death  of  Guzman  his  chil- 
dren and  grandchildren  remained  In  posses- 
sion of  tbe  land,  claiming  the  whole  of  it  as 
their  own,  cultivated,  used,  and  enjoyed  the 
Bame,  and  had  exclusive,  adverse  possession 
thereof  until  they  conveyed  to  P.  G.  Blalack, 
the  defendant. 


(13)  Blalack  succeeded  by  regular  deeds  to 
the  title  of  all  of  the  heirs  of  Guzman. 
These  deeds  were  executed  and  recorded  at 
different  dates,  as  follows :  Deed  of  Amado, 
a  son,  dated  February  8,  1902,  recorded  Feb- 
ruary 12,  1902;  Dolores  Guzman,  a  daugh- 
ter, married  to  Longorlo,  and  Joined  by  her 
husband,  dated  March  4,  1902,  and  recorded 
March  14,  1902;  Esterfana  Guzman  Gar- 
ceres,  a  daughter,  widow,  deed  dated  Feb- 
ruary 3,  1902,  recorded  November  3,  1902; 
Librada  Cantu,  grandchild,  deed  dated  Feb- 
ruary 10,  1902,  recorded  March  10,  1902; 
Pmdencio  Cantu,  grandchild,  deed  dated 
February  8,  1902,  recorded  February  14, 
1902;  Adelalda  Cantu,  grandchild,  deed  to 
John  Closner,  dated  July  13,  1907,  recorded 
same  day;  deed  from  John  Closner  to  Bla- 
lack August  24,  1907,  recorded  same  day; 
Pedro  Guzman,  a  grandson,  deed  dated  June 
25,  1902,  recorded  same  day;  Manuel  Garza, 
a  grandson,  deed  dated  February  8,  and  re- 
corded February  14,  1902;  Julia.  Esterfana, 
Francises,  Jose,  Ruflno,  and  Juan  Garza, 
grandchildren,  minors,  by  their  guardian,  duly 
authorized  deed  dated  May  12,  and  recorded 
May  15,  1902;  Ladislada  Anaya,  a  grand- 
daughter, deed  dated  February  10,  and  re- 
corded February  19,  1902 ;  Mariano,  Nicholas, 
and  Jose  Caceres,  grandchildren,  by  their 
guardian,  duly  authorized  deed  dated  August 
11,  recorded  August  12,  1902;  Ruflno,  Guad- 
alupe, and  '  Concepdon  Guzman,  grandchil- 
dren by  their  guardian,  duly  authorized  deed 
dated  August  11,  recorded  August  12,  1902. 

(14)  The  grantors  in  the  foregoing  deeds 
were  all  the  heirs  of  the  said  Julio  Guzman 
and  wife;  The  deeds  referred  to  were  all 
duly  acknowledged  and  registered,  except 
the  deed  from  Dolores  Longorlo,  as  to  which 
reference  will  hereafter  be  made.  The  land 
is  described  in  these  deeds  as  466  varas  in 
width,  base  line  river  front,  and  extending 
north  between  paraUel  lines  to  tbe  back  line, 
with  the  addition  that  the  grantor  Intended 
to  sell,  and  did  thereby  sell,  grant,  and  con- 
vey to  the  grantee  all  of  the  land  in  the  Gato 
grant  inherited  by  the  grantors  from  Julio 
Guzman  and  wife,  either  directly  or  through 
the  deceased  parent  of  grantor. 

(15)  By  deed  dated  February  8,  and  record- 
ed March  13,  1903,  Blalack  conveyed  to  de- 
fendant Hawkins  an  undivided  one-half  in- 
terest in  the  land. 

(16)  After  the  death  of  Julio  Guzman  his 
children  and  grandchildren  remained  in  pos- 
session of  the  land,  claiming  the  whole  of  it 
as  their  own,  and  cultivated,  used,  and  en- 
Joyed  the  same,  and  had  exclusive  and  ad- 
verse possession  thereof  until  they  conveyed 
the  same  to  the  defendant  P.  B.  Blalack. 
When  the  defendant  Blalack  purchased  tbe 
land  from  tbe  Guzman  heirs,  he  went  into 
the  actual  possession  thereof,  and  the  heirs 
who  had  not  conveyed  to  him  admitted  him 
into  possession  with  them,  and  recognized 
his  rights  to  the  extent  of  the  Interests  con- 
veyed to  bim,  and  said  Blalack  recognized 
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the  rigbt  of  the  heirs  who  bad  not  conveyed 
to  him  to  the  extent  of  the  interest  owned 
by  them,  and  Blalack  and  the  heirs  who  had 
not  conveyed  to  him,  so  recognizing  each  oth- 
ers' rights  and  Interests  in  the  lands,  re- 
mained In  the  actual  possession  thereof,  us- 
ing, cultivating,  and  enjoying  the  same,  and 
claiming  the  same  as  their  own  adverse  to 
the  world  continuously  up  to  the  filing  of 
this  snit. 

(17)  From  and  after  the  time  Julio  Guz- 
man went  into  possession  In  1883  taxes  were 
regularly  paid  on  the  land  year  by  year  as 
follows:  In  1884  and  1885,  6,321  acres;  1886, 
2,0C2  acres;  1887,  2,056  acres;  1888,  2,336 
acres;  1889  to  ]|698,  both  IndtiBlve,  each 
year  2,058  acres;  1889  and  1900,  611  acres; 
1901,  SOO  acres;  1902,  1,751  acres;  1903  to 
1907,  both  inclusive,  each  year  4,404  acres. 
These  taxes  were  paid  by  Julio  Guzman  dur- 
ing his  lifetime,  and  by  his  successors  in  the 
title  after  his  death. 

The  court's  conclusions  of  fact  were  all 
properly  excepted  to  by  appellants.  Sub- 
stantially all  of  the  conclusions  of  fact  and 
of  law  are  attacked  by  the  assignments  of 
error,  of  which  there  are  48  in  the  record, 
followed  by  84  propositions.  These  present, 
however,  comparatively  few  qnestions  ma- 
terial to  a  disposition  of  the  appeal,  and  it 
will  be  more  conducive  to  a  clear  understand- 
ing of  the  case,  as  presented,  If  we  dispose 
separately  of  these  questions,  Instead  of  un- 
dertaking to  dispose  of  the  separate  assign- 
ments of  error  and  the  propositions  there- 
under. 

Appellees,  to  show  outstanding  title  In 
Elizabeth  Merriman,  and  that  the  land  was 
her  separate  property,  in  case  Henry  Merri- 
man is  held  to  be  common  source  of  title, 
which  is  appellants'  contention,  offered  In 
evidence  the  deed  from  Francisco  Balll  and 
his  wife,  Tomaslta  Garza,  to  Elizabeth  Mer- 
riman, dated  January  1,  1853,  also  the  orig- 
inal record  of  such  deed.  This  was  objected 
to  by  appellants  on  the  ground  that  the  deed 
was  not  properly  acknowledged,  and  that 
the  names  of  the  i)ersons  signing  the  instm- 
ment  are  different  from  the  names  of  the 
grantors  named  in  the  body  of  the  deed. 
This  question  is  presented  by  the  forty-fifth 
assignment  of  error.  The  persons  named  In 
the  body  of  the  deed  as  grantors  are  Fran- 
cisco Ball!  and  Tontaslta  Garzas,  his  wife. 
The  names  signed  to  the  deed  are  Franco 
Balli  y  Cabasos  and  Tomaslta  Garza,  both 
signing  by  their  mark.  The  deed  was  prop- 
erly acknowledged  by  the  wife  as  Tomaslta 
Garza,  whom  the  officer  certified  to  be  the 
wife  of  Franco  Balll  Cabases,  parties  to  the 
deed,  but  was  not  acknowledged  by  the  hus- 
band. The  only  objection  presented  by  the 
proposition  under  the  assignment  is  address- 
ed to  the  ditterence  In  the  names  of  the  per- 
sons as  set  out  In  the  body  of  the  deed  and 
as  signed  thereto.  The  objection  is  without 
merit.  It  was  shown  that  Franco  was  an 
ordinary  abbreviation  of  Francisco,  and  the 


term  '^  Oabasos"  was  ordinarily  used  to 
denote  that  the  mother  of  the  person  -was 
named  Cabasos.  The  difference  between  tbe 
name  of  Tonlasita  and  Tomaslta,  and  Gar- 
zas and  Garza,  are  immaterial  in  view  of 
the  certificate  of  the  notary  that  tbe  person 
named  was  tbe  wife  of  Franco  Balll  Caba- 
sos. It  Is  clear  that  a  mistake  was  made, 
either  In  writing  tbe  deed  or  making  the 
copy  in  the  record,  in  the  name  of  the  \rite 
as  Tonlasita  Garzas,  instead  of  Tomaslta 
Garza.  That  Balli  has  executed  this  deed 
is  recited  in  the  deed  from  Elizabeth  Merri- 
man to  Henry  Merriman,  under  whom  ap- 
pellants claim,  executed  in  1854,  and  in  tbe 
deed  to  Guzman.  The  failure  of  Balll  to  ac- 
knowledge the  deed,  If  the  question  was 
presented,  was  cured  by  the  act  of  April 
23,  1907  (Acts  30tb  Leg.  p.  308,  c.  165),  tbe 
deed  having  been  on  record  since  1853,  and 
no  claim  hostile  thereto  having  ever  been 
made.  The  recitals  In  this  deed,  which  are 
set  out  in  OUT  conclusions  of  fact,  sbow 
that  the  land  was  paid  for  by  $500,  the  sole 
consideration,  and  that  this  money  was  tbe 
separate  estate  of  Elizabeth  Merriman,  and 
this  constituted  it  her  separate  estate.  As 
showing  that  tbe  parties  so  regarded  It,  it 
is  shown  that  Mrs.  Merriman  afterwards 
undertook  to  convey  the  land  to  Henry  Mer- 
riman by  her  own  deed  alone,  in  which  bar 
husband  did  not  Join.  We  agree  with  tbe 
conclusion  of  the  trial  court  ttiat  the  land 
was  the  separate*  estate  of  Mrs.  Merriman. 

The  deed  from  Elizabeth  Merriman  to 
Henry  Merriman,  executed  In  1854,  in  which 
her  husband  did  not  Join,  was  void.  It  Is 
shown  by  the  record  that  it  was  agreed  that 
Mrs.  Merriman  was  married  to  her  husband, 
Eli  T.  Merriman,  prior  to  1854,  and  that  tbey 
remained  so  married,  and  lived  together  as 
husband  and  vrife,  until  bis  death  In  1867. 
Rev.  St  1895,  art  635 ;  Cannon  v.  BoutweU, 
63  Tex.  626;  Ford  v.  Ballard,  1  Tex.  dv. 
App.  376,  21  S.  W.  147.  That  the  deed  was 
void,  without  the  Joinder  of  the  husband.  If 
tbe  property  was  Mrs.  Merriman's  separate 
estate  Is  not  controverted  by  appellants,  bat 
It  Is  Insisted  that  the  statement  in  the  snb* 
sequent  deed  from  E.  T.  Merriman  to  Hen- 
ry Merriman,  conveying  other  lands,  that 
the  lands  so  conveyed  adjoined  the  land 
conveyed  by  Mrs.  Merriman  to  Henry  Mer- 
riman, referring  to  the  land  embraced  In 
the  deed  referred  to,  was  such  a  Joinder  in 
the  former  deed  from  Mrs.  Merriman  to 
Henry  Merriman  as  to  satisfy  the  provisions 
of  the  statute.  To  this  we  cannot  agree. 
This  statement  cannot  even  be  taken  as  evi- 
dence that  E.  T.  Merriman  agreed  or  con- 
sented to  the  separate  conveyance  by  the 
wife.  The  statement  is  made  only  for  tbe 
purpose  of  showing  the  location  of  the  land. 
The  statute  requires  that  "the  husband  and 
wife  shall  Join  In  tbe  conveyance."  It  was 
held  In  Cannon  v.  BoutweU,  supra,  that  a 
power  of  attorney  to  convey  a  wife's  sep- 
arate estate  "although  clearly  assented  to 
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by  the  husband,  will  be  Ineffectnal  if  made 
by  the  wife  alone."  It  has  been  held  that 
it  is  not  essential  that  the  husband  Join  in 
the  conveyance  by  the  execution  of  the  Iden- 
tical instrument  executed  by  the  wife  (Har- 
bert  ▼.  Bennett  pCex.  Civ.  App.]  26  S.  W. 
913;  Nolan  v.  Moore.  96  Tex.  843,  72  S.  W. 
583,  97  Am.  St.  Rep.  911),  but  there  must 
at  least  be  the  execution  by  him  of  some  in- 
strument for  the  purpose  of  evidencing  his 
Joinder  in  the  transfer  of  the  title  by  his 
wife. 

It  is  farther  insisted  that  this  deed  was 
validated  by  the  subsequent  ratification 
thereof  by  Mrs.  Merrlman  after  she  became 
a  feme  sole.  This  contention  Is  based  upon 
the  recital  In  the  deed  from  lOlizabeth  Mer- 
rlman, Fusselman,  and  others  to  Julio  Guz- 
man that  the  land  had  been  conveyed  by 
Elizabeth  Merrlman  to  Henry  Merriman. 
The  deed  fK>m  Mrs.  Merriman  to  Henry 
Merriman  being  clearly  void,  we  do  not 
think  that  this  recital  can  be  given  effect 
as  a  confirmation,  validation,  or  re-^cecn- 
tlon  of  it,  so  as  to  make  it  operative  as  a 
conveyance  of  Mrs.  Merrlman's  title.  This 
recital  cannot  operate  as  a  conveyance  or 
a  re-execution  of  the  former  void  deed. 
Breitling  v.  Chester,  88  Tex.  686,  52  8.  W. 
527.  "Confirmation  may  make  good  a  void- 
able or  defeasible  estate,  but  cannot  operate 
upon  an  estate  void  in  law,  but  only  con- 
firms its  infirmity."  1  Dev.  Deeds,  {  17; 
Branham  v.  San  Jose,  24  Cal.  585;  Chess 
V.  Chess,  1  Pen.  &  W.  (Pa.)  32,  21  Am.  Dec. 
850.  There  are  no  "apt  words  of  convey- 
ance" from  Mrs.  Merriman,  in  the  bare  re- 
cital in  the  deed  to  Guzman,  that  the  land 
bad  been  conveyed  by  Elizabeth  Merriman 
to  Henry  Merriman,  along  with  the  other 
recitals  as  to  the  chain  of  title,  so  as  to 
make  It  operate  as  a  new  grant,  without 
which  such  recitals  could  not  operate  to 
impart  to  the  void  deed  an  efScacy  it  did 
not  before  possess.  Montgomery  v.  Hom- 
berger,  16  Tex.  Civ.  App.  28,  40  S.  W.  028. 
This  deed  to  Julio  Guzman,  executed  in 
1883,  purports,  in  the  body  of  it,  to  be  ex- 
ecuted by  Elizabeth  Merrlman  (the  widow) 
and  Henrietta  Fusselman  (joined  by  her 
husband),  John  C,  E.  T.,  James  E.,  George, 
Walter  and  J.  D.  Merriman,  who,  as  we 
understand,  were  all  of  the  children  of  BU 
T.  Merriman.  The  court,  however,  finds,  and 
this  appears  to  be  true,  that  only  Mrs.  Mer- 
riman, Mrs.  Fusselman  (Joined  by  her  hus- 
band), John  C,  James  E.,  George,  and  E.  T. 
Merrlman  executed  the  conveyance. 

The  terms  and  recitals  of  this  deed  are 
set  out  in  the  fact  findlng^s.  This  deed,  aft- 
er making  the  parties,  all  of  whom  are  stat- 
ed to  be  heirs  of  Henry  Merrlman,  and  the 
consideration,  proceeds:  "Have  bargained, 
sold  and  qnitclaimed  and  by  these  presents 
do  bargain,  sell  and  quitclaim  onto  the  said 
Julio  Guzman  all  our  and  each  of  our  right, 
title,  interest,  estate,  claim  and  demand  in 
and  to  a  certain  tract  of  land  situated  in 


said  county  of  Hidalgo  and  state  of  Texas 
bounded  and  described  as  follows,"  follow- 
ed by  a  full  description  of  the  land  in  con- 
troversy. The  habendum  clause  is,  "to  have 
and  to  bold  the  above-described  premises 
to  the  said  Julio  Guzman,  his  heirs  and 
assigns  forever."  The  concluding  paragraph 
of  the  deed  which  we  think  is  of  some  sig- 
nificance in  determining  whether  the  convey- 
ance was  intended  by  the  parties  to  be  lim- 
ited to  their  Interest  as  heirs  of  Henry  Mer- 
riman, is  as  follows:  "And  whereas  the 
said  J.  D.  Merriman  is  still  a  minor,  now 
therefore  we,  the  said  S.  P.  Fusselman,  his 
wife,  Henrietta  C.  Fusselman,  Jno.  G.  Mer- 
rlman, Geo.  Merrlman,  Jas.  B.  Merriman, 
Mrs.  E.  T.  Merrlman  and  E.  T.  Merriman, 
do  hereby  bind  ourselves,  our  heirs,  execu- 
tors and  administrators  to  forever  warrant 
and  defend  unto  the  said  Julio  Guzman,  his 
heirs  or  assigns,  the  above-described  prem- 
ises against  any  claim  or  claims  that  the 
said  J.  D.  Merriman,  or  any  one  for  him, 
may  set  up  to  said  above-described  prem- 
ises. And  it  is  expressly  understood  that 
the  above  and  foregoing  only  extends  to 
any  claim  by  or  for  the  said  J.  D.  Merrlman 
and  none  other."  The  parties  are  not  stat- 
ed to  be  all  of  the  heirs  of  Henry  Merrlman, 
but  only  that  all  of  them  are  Ids  heirs. 
Looking  to  the  entire  deed,  we  take  it  to 
be  intended  to  convey,  and  to  convey,  all 
the  right,  title,  and  interest  of  the  parties, 
and  each  of  them,  to  the  land  described 
from  any  source,  and  not  to  be  limited  to 
such  right  as  they  may  have  had  as  heirs 
of  Henry  Merriman.  The  terms  of  the  war- 
ranty against  claims  that  might  be  made 
by  J.  D.  Merrlman  lend  color  to  this  view. 
The  warranty  is  against  any  claims  that  he 
might  make  to  any  interest  in  the  land,  and 
not  against  such  claims  as  heir  of  Henry 
Merriman,  and  clearly  the  warrantors  would 
have  been  liable  for  such  claims  of  title 
from  any  source,  made  by  or  in  behalf  of 
J.  D.  Merriman.  Our  conclusion  is  that  the 
recital  that  the  parties  are  all  heirs  of  Hen- 
ry Merriman  cannot  be  taken  to  limit  the 
Interest  or  title  conveyed,  but  that  as  to 
this  the  deed  must  be  construed  as  though 
such  recital  was  not  in  the  deed,  and  the 
language  to  have  been  used  merely  descrlp- 
tlo  personse.  It  seems  clear  that  if  any  of 
these  parties  had  any  title  or  interest  which 
did  not  accrue  to  -them  as  heirs  of  Henry 
Merriman,  it  would  have  passed  by  this 
deed,  and  they  would  not  have  been  allowed 
to  set  it  up  against  the  grantee  in  the  deed, 
or  any  one  holding  under  him. 

We  are  further  of  the  opinion  that,  not- 
withstanding the  use  of  the  word  "quit- 
claim," the  deed  conveyed  the  land,  and  not 
a  mere  chance  of  a  title.  The  language  of 
the  deed  is  in  all  material  respects  identical 
with  that  of  the  deed  held  in  Garrett  v. 
Christopher,  74  Tex.  463,  12  S.  W.  67,  16  Am. 
St  Rep.  850,  to  convey  the  land  Itself,  and 
not  be  a  mere  quitclaim  deed.    Guzman  cer- 
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tainly  construed  the  deed  aB  not  convey- 
ing tbe  undivided  Interests  of  tbe  grantors 
as  heirs  of  Henry  Merrltnan,  which  was, 
at  most,  not  quite  five-eighteenths  of  the 
land,  for  be  at  once  went  Into  possession, 
dalmlng  the  whole  tract,  and  in  this  claim 
persisted  during  the  18  years  of  his  occupan- 
cy, his  claim  being  public,  open  and  notori- 
ous, as  shown  by  the  practically  undisputed 
evidence.  He  also  paid  the  taxes  on  what 
he  evidently  supposed  was  tbe  entire  tract 
The  language  of  the  deed  must  be  construed 
against  the  grantors  and  in  favor  of  tbe 
grantee,  and  the  deed  must  be  held  to  convey 
the  largest  estate  which  the  language  can  be 
construed  to  convey. 

It  appears,  however,  that  the  grantors  in 
this  deed  were  some  of  tbe  heirs  of  Henry 
Merriman,  and  it  is  contended  by  appellants 
that  Henry  Merriman  was  common  source 
of  title  of  themselves  and  those  claiming 
under  the  deed  to  Guzman,  and  that  tbe  re- 
citals in  the  deed  that  the  land  bad  been 
conveyed  by  Elizabeth  Merriman  are  binding 
upon  Guzman  and  those  claiming  under  him, 
and  they  are  estopped  to  deny  them.  If 
Elizabeth  Merriman  is  estopped,  as  against 
plaintiffs,  to  deny  the  truth  of  the  recital 
that  she  had  conveyed  tbe  land  to  Henry 
Merriman,  it  might,  with  some  reason,  be 
said  that  Guzman  and  those  claiming  under 
him  would  be  estopped.  2  Dev.  Deeds,  { 
1284;  Kinsman  v.  Loomls,  11  Ohio,  475. 
But  we  do  not  know  upon  what  principle  she 
would  be  estopped  except  as  to  those  claim- 
ing under  the.  deed.  2  Dev.  Deeds,  {§  995, 
998,  1279;  Sunderlln  v.  Struthers,  47  Pa.  423; 
Schubman  v.  Garratt,  16  Cal.  100;  Deery  v. 
Cray,  5  Wall,  795,  18  L.  Ed.  653 ;  Bobbins 
V.  McMillan,  26  Miss.  434.  The  recital  in 
the  deed  to  Guzman  as  to  the  conveyance  by 
Elizabeth  Merriman  to  Henry  Merriman,  as 
well  as  the  recitals  in  that  and  other  deeds 
that  Trevlno  had  conveyed  to  Balll,  and 
Ball!  to  Elizabeth  Merriman,  was  evidence 
of  the  facts  recited,  and  sufficient  prima 
fade  to  establish  them,  but  we  do  not  think 
that  they  go  farther  than  this.  Burk  v.  Tur- 
ner, 79  Tex.  276,  15  S.  W.  256;  Bartell  v. 
Kelsey  (Tex.  Civ.  App.)  59  S.  W.  632 ;  Wal- 
lace V.  Pruitt,  1  Tex.  Civ.  App.  236,  20  S.  W. 
728.  As  to  the  conveyances  from  Trevlno 
and  Balll  the  recitals  were  not  disputed,  and 
those  deeds  are  a  part  of  appellants'  title, 
but  to  rebut  this  recital  bs  to  the  deed  from 
Elizabeth  Merriman  to  Henry  Merriman, 
whether  such  recital  has  the  effect  of  prima 
facie  establishing  the  fact  recited,  or  upon 
the  issue  of  common  source  of  title  in  Henry 
Merriman,  and  showing  outstanding  title 
still  in  Elizabeth  Merriman,  which  neither 
she  nor  Guzman  and  those  holding  under  him 
were  estopped  to  set  up,  It  was  shown  that 
the  deed  fronj  her  to  Henry  Merriman  was 
void,  and  left  the  title  still  outstanding  In 
her.  It  was  Incumbent  upon  appellees  fur- 
ther to  show  that  this  title  had  not  In  some 
Other  way  gotten  from  Elizabeth  Merriman 


Into  Henry  Merriman.  For  this  purpose  ap- 
pellees Introduced  In  evidence  certain  alle- 
gations of  a  pleading  filed  by  appellants,  in 
which  this  void  deed  was  set  up  as  the  source 
of  Henry  Merriman's  title.  There  was  no  at- 
tempt made  to  show  that  by  any  other  con- 
veyance Elizabeth  Merriman  had  parted  with 
her  title.  It  1»  not  denied  that  the  pleadings 
were  admissible,  and  they  were  for  tbe  con- 
sideration of  the  court,  sitting  as  a  Jury, 
to  determine  their  weight.  In  connection  wltb 
the  testimony  of  counsel  who  had  prepared 
the  same,  that  it  has  t)een  done  without  con- 
sultation with  their  clients.  Railway  v.  De 
Walt,  96  Tex.  121, 70  S.  W.  531,  97  Am.  St  Rep. 
877;  Galloway  v.  Hallway  (Tex.  Civ.  App.) 
78  S.  W.  34.  The  Introduction  of  the  plead- 
ing in  evidence  was  not  objected  to,  and  It 
was  clearly  admissible  for  the  purpose  of 
showing  an  admission  of  appellants  that  this 
void  deed  was  Henry  Merriman's  only  source 
of  title.  Barrett  v.  Featherstone,  89  Tex. 
667,  35  S.  W.  11,  36  S.  W.  245.  We  think  the 
evidence  fairly  supports  the  conclusion  of  the 
trial  court  that  the  title  was  still  oustanding 
In  Mrs.  Merriman,  and  had  not  been  acquired 
by  Henry  Merriman,  unless  It  passed  by  ber 
deed  to  Guzman.  Rice  v.  Railway,  87  Tex. 
90,  26  S.  W.  1047,  47  Am.  St  Rep.  72;  House 
V.  Reavis,  89  Tex.  626,  35  S.  W.  1063 ;  Fergu- 
son V.  Rlcketts,  93  Tex.  665,  67  S.  W.  19. 
Title  from  the  sovereignty  to  Mrs.  Merriman 
was  shown  by  evidence  of  grant  to  Trevlno, 
deed  from  him  to  Balll,  and  from  Balll  to 
her,  of  which  the  recitals  in  the  various 
deeds,  being  uncontradicted,  was  sufiJcient 
evidence.  In  this  state  of  the  evidence  we' 
think  that  the  court  did  not  err  in  holding 
that  appellants,  plalntlfCs  in  the  suit,  had 
failed  to  show  title.  Either  there  was  out- 
standing title  in  Mrs.  Merriman,  or  her  title 
passed  to  Guzman  by  the  deed  to  him. 

But  if  the  court  erred  In  this,  we  think 
It  clear  that  the  title  of  appellees  under  the 
statute  of  limitations  of  both  6  and  10  years 
must  be  sustained.  If  the  deed  to  Guzman 
conveyed  only  the  undivided  Interest  of  the 
grantors  Inherited  by  them  as  heirs  of  Henry 
Merriman,  the  limitation  title  cannot  stand. 
As  to  the  five-year  limitation  Guzman  could 
only  claim  adverse  possession  to  the  interest 
conveyed.  Acklln  v.  Paschal,  48  Tex.  147. 
As  to  the  10  years,  the  actual  possession  of 
Guzman,  which  was  not  greater  In  extent 
than  the  undivided  interests  so  conveyed  en- 
titled  blm  to,  would  not  give  him  construct- 
ive possession  beyond  the  limits  of  his  con- 
veyance. But  we  have  held  that  the  deed  to 
Guzman  conveyed  the  entire  tract,  and  not 
an  undivided  interest  therein.  Under  this 
deed,  duly  recorded  in  1883,  he  took  posses- 
sion of  the  entire  tract,  openly  and  notorious- 
ly, claiming  It  as  his  own.  His  Inclosures 
and  Improvements  were  more  than  sufficient 
to  support  the  claim  of  adverse  possession 
under  the  statute  of  either  5  or  10  years,  and 
he  paid  the  taxes  regrularly,  year  by  year, 
and  this  adverse  possession  in  Guzman  con- 
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tinned  from  1883  until  1901,  when  be  died, 
.  and  in  tboee  hpldlng  his  title  up  to  the  filing 
of  this  suit  in  1907.  It  might  be  argued 
that  Guzman  only  paid  taxes  on  the  whole 
of  the  land  for  1884  and  1885;  the  number 
of  acres  upon  which  he  paid  after  that  year 
being  less  than  the  number  of  acres  in  the 
tract  as  found  by  the  trial  court  But  con- 
ceding this  to  be  true,  it  would  not  affect 
his  claim  under  the  10-year  statute.  All  of 
the  elements  of  claim  of  adverse  possession 
under  the  10-year  statute  existed  without  a 
break  from  1883  to  the  date  of  filing  of  the 
suit  in  1907.  This  is  the  Irresistible  conclu- 
sion from  the  evidence,  if  our  construction 
of  the  deed  to  Ouzman  be  correct 

Appellants  contend  that  some  of  the  deeds 
to  Blalack  from  the  heirs  of  Guzman  were 
not  recorded  6  years  before  the  filing  of  the 
suit  and  the  court's  findings  of  fact  show 
this  to  be  true,  the  date  of  such  record  of 
each  deed  being  given,  but  this  would  only 
be  material  if  appellee's  whole  defense  under 
the  5-year  statute  rested  upon  adverse  posses- 
sion by  them  under  those  deeds.  But  this 
is  not  true;  and,  even  If  Guzman,  by  rea- 
son of  bis  failure  to  pay  taxes  on  the  entire 
acreage,  had  not,  at  the  time  of  his  death, 
I)erfected  his  title  under  the  5-year  statute 
to  the  entire  tract  be  had  so  perfected  his 
title  under  tbe  10-year  statute,  and  such  ad- 
verse possession  (under  the  10-year  statute), 
with  all  the  elements  necessary  to  ripen  his 
title,  beginning  in  1883,  continued  in  him 
and  those  succeeding  to  bis  title,  without  a 
break,  until  the  filing  of  the  suit  a  period 
of  25  years.  Tbe  court  finds  that  each  of  tbe 
heirs  of  Guzman  continued  in  possession, 
claiming  his  or  her  particular  interest,  until 
conveyance  to  Blalack,  and  that  Blalack  at 
once,  upon  receiving  a  deed  from  such  heirs, 
took  and  held  possession  under  such  deed, 
tbe  joint  owners  each  recognizing  tbe  title 
and  possession  of  each  other  up  to  the  time 
that  appellees,  by  tbe  successive  deeds,  ac- 
quired tbe  entire  Guzman  title. 

Mrs.  Longorio,  one  of  the  married  daugh- 
ters of  Guzman,  conveyed  to  Blalack.  The 
original  deed  was  introduced  in  evidence, 
and  from  tbe  certificate  of  acknowledgment 
It  appeared  that  tbe  deed  was  properly  ac- 
knowledged by  Mrs.  Longorio  and  ber  bus- 
band.  It  appeared,  however,  that  in  record- 
ing this  deed  and  tbe  certificate  of  acknowl- 
edgment certain  essential  words  of  the  cer- 
tificate were  omitted.  No  objection  was 
made  to  the  introduction  of  the  original  deed 
as  conveying  Mrs.  Longorio's  title,  but  it  is 
objected  that  tbe  court  erred  In  considering 
it  as  a  duly  registered  deed  as  a  support 
to  tbe  claim  of  title  under  tbe  5-year  statute 
of  limitations.  We  agree  with  appellant 
that  tbe  deed  cannot  be  said  to  have  been 
duly  registered.  Such  registration,  as  we 
understand  It  requires  that  tbe  record  shall 
also  show  that  the  certificate  of  proof  or  ac- 
knowledgment is  sufficient     But  this  does 


not  at  all  affect  the  claim  of  title  under  tbe  5- 
year  limitation  resting  upon  Guzman's  pos- 
session alone  under  tbe  deed  to  him,  nor 
does  it  at  all  affect  tbe  claim  under  tbe  10- 
year  -statute.  So  the  error  complained  of 
is  immaterial.  If  the  deed  to  Guzman  be 
held  to  be  a  mere  quitclaim,  it  has  been  held 
that  such  a  deed  will  support  a  claim  of 
title  under  the  6-year  statute.  Parker  v. 
Newberry,  83  Tex,  430,  18  S.  W.  815;  Mc- 
Donough  V.  Jefferson  County,  79  Tex.  535, 
15  S.  W.  490;  Wofford  v.  McKlnna,  23  Tex. 
43,  76  Am.  Dec.  53. 

By  several  assignments  of  error  appellants 
complain  of  tbe  admission  of  testimony  of 
certain  witnesses  bearing  upon  the  defense 
of  adverse  possession  of  Guzman.  As  the 
case  was  tried  by  the  court,  the  same  strict- 
ness in  this  regard  is  not  required  as  upon 
a  trial  with  a  jury.  Still  some  of  tbe  testi- 
mony objected  to  should  have  been  exclud- 
ed, notably  that  of  J.  B.  Wells,  as  to  bis 
investigation  of  appellee's  claim  and  bis 
opinion,  made  known  to  them,  that  they 
could  not  recover  tbe  land.  This  testimony 
was  clearly  Improper. 

Other  testimony  objected  to  seems  to  ua 
to  be  conclusions  of  the  witness  and  objec- 
tionable on  that  ground.  But  without  dis- 
cussing these  several  assignments  separately, 
which  we  do  not  think  necessary,  the  answer 
may  be  made  to  all  of  tbem,  except  that  re- 
lating to  the  testimony  of  Judge  Wells,  that 
tbe  facts  testified  about  were  abundantly  sup- 
ported by  other  nnobjectlonable  evidence. 
It  appears  clear  to  us  that  the  trial  court 
could  not  have  been  infiuenced  in  bis  con- 
clusions by  any  of  the  objectionable  testi- 
mony, and  this  appears  equally  true  as  to 
tbe  testimony  of  Judge  Wells.  Upon  the  Is- 
sue of  Guzman's  possession,  tbe  following 
admission  was  made  by  appellees:  "It  Is  ad- 
mitted by  the  plaintiffs  that  Julio  Guzman, 
the  grantee  in  tbe  deed  from  Sam  P.  Fussel- 
man  and  others,  which  will  be  offered  in  evi- 
dence. In  tbe  year  1882-83  entered  into  tbe 
actual  possession  of  a  part  of  tbe  land  sued 
for,  and  fenced  a  portion  thereof  on  tbe  river 
in  connection  with  a  portion  of  a  league  of 
the  Santa  Anna  grant  claimed  by  bim.  That 
this  inclosure  was  kept  up,  and  tbe  lands 
therein  continuously  used  and  enjoyed  dur- 
ing his  lifetime,  and  by  bis  children  after 
his  death  until  they  sold  the  land  to  Blalack, 
and  by  said  Blalack  until  he  sold  to  Hawkins, 
and  by  Blalack  and  Hawkins  as  tenants  In 
common  ever  since,  and  that  continuously 
during  said  period  of  time  from  1882  up  to 
this  time,  tbe  defendants  and  their  said  pred- 
ecessors In  title  claimed  said  land  as  their 
own,  and  exercised  ownership  thereover. 
It  Is  agreed  that  this  instrument  shall  not 
be  construed  as  an  admission  by  the  plain- 
tiff that  the  defendants  or  their  predeces- 
sors In  title,  or  either  or  any  of  tbem,  at  any 
time  in  the  past  claimed  or  held  the  land  in 
dispute,  or  any  part  of  it,  adversely  to  them, 
nor  that  tbe  defendants,  or  their  predecessors 


Digitized  by 


Google 


660 


121  SOUTHWESTERN  REPOBTEB. 


(Tez. 


in  title,  claimed  any  part  of  the  Santa  Anna 
grant  adversely  to  them." 

The  witness  Julio  Guzman,  a  Mexican,  who 
testified  tbrough  an  interpreter,  stated,  in 
one  part  of  bis  examination,  that  his  father, 
Julio  Guzman,  8r.,  did  not  claim  any  more 
land  that  was  fenced,  which  he  afterwards 
corrected.  It  appears  to  us  that  the  above 
statement  was  not  made  underatandingly. 
With  this  exception  there  is  not.  In  the  entire 
testimony,  a  whisper  of  recognition  by  Jull(^ 
Guzman,  Sr.,  of  any  other  title  to  any  part 
of  the  land,  or  that  would  tend  to  impeach 
the  adverse  claim  on  his  part  of  the  entire 
tract,  and  the  open,  notorious,  and  public 
character  of  such  claim.  Appellants'  conten- 
tion that  Guzman's  claim  to  all  of  the  land 
was  not  adverse  to  them  finds  no  support 
In  any  part  of  the  evidenc&  In  this  state  of 
the  record  we  cannot  reverse  the  Judgment 
for  the  errors  in  the  admission  of  testimony 
referred  to.  Some  of  the  witnesses,  whose 
testimony  is  thus  objected  to,  in  some  in- 
stances on  account  of  the  form  of  the  ques- 
tions, were  Mexicans  who  testified  and  were 
interrogated  through  an  interpreter,  which 
required  a  greater  latitude  in  their  examina- 
tion. In  view  of  what  we  have  said  there 
is  no  merit  in  the  objection  urged  by  appel- 
lants that  the  deeds  from  the  heirs  of  Guz- 
man to  Blalack  did  not  Include  the  296  varaa 
In  width,  river  front  base  line  on  the  east- 
ward side  of  the  tract  But  we  think  that 
the  additional  provisions  in  each  of  these 
deeds  that  it  was  the  intention  to  convey  all 
of  the  land  inherited  by  the  grantor  from 
Julio  Guzman  and  his  wife  corrects  what  is 
evidently  a  misdescription  of  the  land  con- 
veyed as  to  its  width. 

If  it  should  be  held  that  the  deed  to  Guz- 
man conveyed  only  the  undivided  interests 
of  the  grantors  as  heirs  of  Henry  Merriman, 
which  is  not  sued  for,  but  the  title  of  ap- 
pellees to  which  is  conceded,  what  would 
be  the  result?  In  such  case  it  could  not 
be  said  that  Henry  Merrimbn  was  common 
source  of  title  of  appellants  and  appellees 
to  the  thirteen-eigbteenths  of  the  land  here 
sued  for.  As  to  that  appellants  do  not,  and 
certainly  could  not,  claim  title  under  Henry 
Merriman,  and  there  would  be  nothing  in 
the  way  of  their  defense,  as  to  the  land  sued 
for,  or  the  Interests  therein,  that  the  title 
was  outstanding  in  Elizabeth  Merriman.  Ap- 
pellants, deprived  of  the  claim  of  common 


source  of  title  in  Henry  Merriman,  would  be 
compelled  to  deraign  title  from  the  sovereign- 
ty, and  this  they  failed  to  do;  the  deed  to 
Henry  Merriman,  under  whom  they  claim  as 
heirs,  being  void.  They  could  only  bridge 
this  gap  by  giving  to  the  recitals  in  the 
deed  from  Elizabeth  Merriman  and  others  to 
Guzman  that  she  had  conveyed  the  land  to 
Henry  Merriman  the  force  of  an  estoppel 
against  Guzman,  in  favor  of  appellants,  not 
parties  to  that  deed,  nor  claiming  any  rights 
thereunder.  This  deed,  under  the  construc- 
tion referred  to,  did  not  purport  to  convey 
the  land  sued  for,  and  we  think  it  utterly 
untenable  that  Elizabeth  Merriman  or  appel- 
lees could  be  estopped,  by  the  recitals  refer- 
red to,  to  deny  that  she  had  conveyed  the 
Interests  In  the  land  here  sued  for.  Appel- 
lants cannot  get  the  benefits  of  such  construc- 
tion of  this  deed  to  Guzman  as  would  limit 
its  effect  to  a  conveyance  by  the  grantors  of 
their  undivided  interests  as  heirs  of  Henry 
Merriman,  without  taking  the  corresponding 
burden  of  such  construction  in  the  destruc- 
tion of  their  claim  that  Henry  Merriman  was 
common  source  of  title  of  themselves  and  ap- 
pellees of  the  Interest  in  the  land  sued  for, 
which  under  such  construction  appellees  do 
not,  and  cannot,  claim  under  such  deed,  nor 
under  Henry  Merriman  as  source  of  title. 

The  objection  that  the  findings  of  the 
tribl  court  do  not  state  where,  on  the  land 
in  controversy,  the  improvements  were  locat- 
ed, is  without  merit 

If  these  conclusions  are  not  sound,  and 
Henry  Merriman  could  be  considered  com- 
mon source  of  title  of  the  land  sued  for,  this 
did  not  bar  appellees  from  showing  that 
such  common  source  did  not  have  title, 
which,  we  think,  was  shown  by  the  evidence 
of  title  in  Elizabeth  Merriman  from  the  sov- 
ereignty, and  that  she  has  never  parted  with 
such  title,  leaving  it,  as  we  have  before  said, 
outstanding  in  her. 

We  have  endeavored  to  pass  upon  every 
question  presented  by  the  appeal,  regardless 
of  whether  they  are  properly  presented  by 
the  assignments  of  error.  The  record  is  not 
entirely  free  from  error,  but  none  of  the  er- 
rors are  of  such  a  character  as  to  require  a 
reversal  of  the  Judgment 

The  various  assignments  and  the  proposi- 
tions thereunder  are  overruled,  and  the  Judg- 
ment is  afQrmed. 

Afilrmed. 
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WOLF  ▼.  SAHM  et  aLt 

(Court  o{  Civil  Appeals  of  Texas.     Oct.   13, 
lOOe.) 

1.  Judgment   (J  403*)— EJquitable   Reukt— 
Nature  ot  Reubdt. 

An  independent  suit  based  upon  equitable 
KTOunds  may  be  maintained  to  prevent  the  en- 
forcement of  an  anjnst  judgment,  irrespective 
of  any  statute  authorizing  such  a  suit. 

IBA.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  704;    Dec.  Dig.  i  403.*] 

2.  Judgment  ({  456*)~Equitablb  Relief- 
Limitations. 

An  eqnitable  suit  to  prevent  the  enforce- 
ment of  an  nnjust  judgment  Is  not  barred  until 
the  expiration  of  four  years  after  the  judgment 
was  obtained. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §{  863-866;   Dec.  Dig.  S  456.*) 

On  motion  for  rebearlng.  Motion  over- 
ruled. 

For  former  opinion,  see  120  S.  W.  1114. 

KEY,  J.  Appellant's  motion  for  rebearlng 
and  the  strong  argument  presented  in  sup- 
port of  It  have  received  careful  considera- 
tion, bat  this  court  Is  still  of  the  opinion 
that  Its  judgment  heretofore  rendered  Is  cor- 
rect We  have  re-examined  the  question, 
and  are  confirmed  in  the  view  that  a  pro- 
ceeding Instituted  under  article  1375  of  the 
Revised  Statutes  of  1895  for  the  purpose  of 
obtaining  a  new  trial  does  not  constitute  an 
original  suit  but  Is  merely  a  continuation  of 
the  former  suit,  as  held  in  our  former  opin- 
ion In  this  case 

It  Is  evident  that  the  article  referred  to 
was  Intended  to  enlarge  the  rights  of  and 
confer  a  benefit  upon  a  certain  class  of  liti- 
gants, viz.,  defendants  who  had  been  served 
by  publication  and  had  not  appeared  either 
In  person  or  by  attorneys  of  their  own  selec- 
tion. It  is  an  old  and  well-settled  principle 
which  authorizes  an  Independent  suit  based 
upon  equitable  grounds  for  the  purpose  of 
preventing  the  enforcement  of  an  unjust 
Judgment,  and  It  required  no  legislative 
enactment  to  confer  that  right  upon  the 
class  of  persons  referred  to  in  article  1375, 
or  upon  any  other  class  of  persons.  Fur- 
thermore, such  an  action  is  not  barred  until 
the  expiration  of  four  years  after  the  Judg- 
ment was  obtained.  McLean  v.  Stith  (Tex. 
ClT.  App.)  112  S.  W.  365.  Article  1375  re- 
quires the  proceedings  therein  authorized  to 
be  filed  within  two  years  after  the  rendition 
of  the  Judgment.  Hence  it  will  be  seen  that. 
If  the  contention  urged  by  appellant's  coun- 
sel be  adopted,  and  proceedings  under  article 
1375  be  held  to  constitute  a  new  and  sepa- 
rate suit  based  upon  equitable  grounds,  then, 
Instead  of  enlarging  any  right  or  conferring 
any  benefit,  the  statute  would  have  the  op- 
IKWite  result,  in  that  it  would  restrict  an  ex- 
isting right  by  curtailing  the  time  within 
which  such  right  could  be  asserted.  It  is 
manifest  that   the   Legislature  Intended   tu 


confer  upon  the  class  of  persons  referred 
to  in  the  statute  a  benefit  not  enjoyed  by 
other  litigants,  and  the  only  means  by  which 
such  legislative  intent  can  be  accomplished 
Is  to  construe  the  statute  as  extending  the 
time  within  which  such  dass  of  litigants 
may  file  a  motion  for  a  new  trial. 

The  ruling  of  this  court  in  Brown  v.  Dut- 
ton,  38  Tex.  Civ.  App.  2»4,  85  S.  W.  454, 
seems  to  be  In  conflict  with  our  ruling  in 
this  case  on  the  question  under  considera- 
tion, and,  on  that  point,  that  case  may  be 
considered  as  overruled. 

Motion  overruled. 


MERRILL  et  al.  v.  BRADLEY  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  7,  1908. 
Rehearing  Denied  Jan.  7,  1909.) 

1.  Principal  and  Agent  (S  24*)  — Powebs 
OF  Attorneys— Execution— JuBT  Question 
—Misrepresentations. 

In  a  suit  to  partition  land.  In  which  plain- 
tiffs claimed  an  undivided  one-half  interest 
through  a  conveyance  by  an  attorney  in  fact  of 
defendants,  evidence  held  to  make  it  a  jury  ques- 
tion whether  defendants  were  induced  by  mis- 
representations to  execute  the  power  of  attor- 
ney under  which  such  attorney  acted. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  {  24.*] 

2.  Principal  and  Agent  (|  148*)— Bona 
Fide  Pukchasebs— Notice— Fraud. 

If  the  purchasers  of  land  through  an  agent 
acting  under  a  power  of  attorney  were  not 
shown  to  have  notice  that  such  power  was  ob- 
tained by  the  owner  by  misrepresentations,  the 
fact  that  it  was  so  obtained  would  not  affect  the 
validity  of  their  title. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  }{  534-552;  Dec.  Dig.  f  148.*] 

3.  Principal  and  Agent  (§  148*)— Bona  Fide 
Purchasers— Facts  Putting  oh  Nohcf— 
Record. 

Defendants  executed  an  instrument  which 
recited  the  execution  by  them  of  an  instrument 
called  a  power  of  attorney,  authorizing  another 
to  recover  for  them  and  sell  all  their  lands  in 
Texas,  and  conveying  to  him  one-half  of  any 
such  lands,  and  stated  that  defendants  had  re- 
volted, and  did  by  these  presents  revoke,  the 
power  of  attorney  and  all  authority  given  there- 
by. The  revoking  instrument  was  filed  In  the 
county  in  which  the  land  was  situated,  which 
was  thereafter  purchased  by  plaintiffs  from  such 
attorney  under  the  power;  plaintiffs  having  ex- 
amined the  revoking  instrument  before  purchas- 
ing. Held  that,  while  defendants  could  not  re- 
voke the  executed  conveyance  to  their  attorney 
by  the  latter  Instrument,  it  showed  an  effort  to 
do  so  so  far  as  possible,  and  was  sufficient  to 
put  plaintiffs  upon  notice  that  the  attorney's 
title  to  the  land  purchased  might  be  defective 
so  as  to  require  tnem  to  inquire  of  defendants 
upon  the  subject  and  not  merely  of  the  at- 
torney, 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.   Cent   Dig.    Si   534-552;     Dec.    Dig.    { 

4.  Principal  and  Agent  ($  34*)  —  Power 
Coupled  with  Interest. 

An  instrument  executed  b,v  defendants  ap- 
pointing another  their  attorney  in  fact,  with  au- 
thority  to   take   possession   of   any   lands   they 
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might  own  In  Texas  aa  hein  of  a  certain  penon, 
and  to  sell,  with  their  consent,  any  land  in 
which  they  might  have  an  interest,  and  conrey- 
ing  to  snch  attorney,  in  consideration  of  hia 
services,  an  undivided  half  of  all  such  lands, 
was  in  effect  a  power  of  attorney  coupled  with 
an  interest  in  the  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  f  55;    Dec.  Dig.  {  84.*] 

5.  Pbiwcipal  and  Agent  (8  193*)— Bowa.  Fidb 
PuKCHASEKS— Jury  Question— Notice. 
In  a  suit  to  partition  lands,  in  which  plain- 
tiffs claim  an  undivided  half  interest  through  a 
cotiveyanoe  by  an  attorney  in  fact  of  defendants, 
evidence  held  to  make  it  a  jury  question  whether 
plaintiffs  had  notice  that  the  power  of  attor- 
ney was  procured  by  such  attorney  by  misrep- 
resentations. 

[Ed.  Note.— For  other  caoea,  lee  Principal  and 
Agent,  Dec  Dig.  f  193.*) 

0.  Principai.  and  Aoemt  (i  19»)— Power  oi 
.\ttobnet— Validxiy— FaAOD  —  Burden  or 
Proof. 

In  a  suit  to  partition  lands,  in  which  plain- 
tiffs claimed  an  undivided  half  interest  through 
a  conveyance  by  an  attorney  in  fact  of  defend- 
ants, the  burden  was  npon  defendants  to  show 
that  the  power  of  attorney  under  which  snch  at- 
torney acted  was  obtained  by  misrepresenta- 
tions. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Aseut,  Cent.  Dig.  {  30 ;  Dec.  Dig.  {  lii.*J  , 

7.  Principai.  and  Agent  (|  190*)— Bona  Fidi 
Purchasers— Burden  of  Proof— Notic*. 

In  a  suit  to  partition  lands,  in  which  plain- 
tiffs claimed  a  one-half  interest  through  a  con- 
veyance by  an  attorney  in  fact  of  defendants, 
the  burden  was  upon  defendant*  to  show  that 
plaintiffs  had  notice  of  the  fact  that  the  power 
of  attorney  under  which  the  attorney  acted,  was 
obtained  by  misrepresentations. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  |  19a*] 

8.  Deeds  (8  114*)— Propkbtt  Oonvktkd. 

An  instrument  authorizing  one  to  take  pos- 
session of  any  lands  the  signers  might  own  In 
the  state  as  heirs  of  another  and  sell  any  lands 
in  which  they  might  have  an  interest,  and,  in 
consideration  of  puch  services,  conveying  to  such 
an  attorney  one-half  of  all  lands  in  which  they 
may  have  an  interest  in  the  state,  conveyed  to 
the  attorney  a  one-half  interest  in  all  of  the 
grantor's  lands  in  the  state,  from  whatever 
source  they  deraigned  title. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  I  317;   Dec.  Dig.  I  114.*] 

9.  Vendor  and  Purchaser  (|  231*)— Notice 
-Record. 

Where  the  record  title  to  property  was  in 
defendants'  ancestor,  plaintiffs  were  not  requir- 
ed to  look  further  in  purchasing  the  property 
from  defendants  to  discover  whether  It  was 
community  property  unless  they  had  notice  of 
that  fact ;  defendanta  being  heirs. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  613-539;  Dec.  Dig.  I 
231.*] 

10.  Guardian  ahd  Waxd  ({{  42,  70*)— Con- 
tracts —  Power  of  Attorney  —  Execution 
BY  Guardian— Necessity  of  Authority. 

A  power  of  attorney  to  sell  land  signed  for 
an  Infant  by  his  guardian  is  not  binding  upon 
the  infant  where  the  guardian  was  not  authoriz- 
ed to  bind  him  thereby,  in  absence  of  ratifica- 
tion on  attaining  his  majority. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward.  Cent  EHg.  U  175,  311-315 ;  Dec  Dig.  88 
42,  70.*] 


IL  Guardian  and  Ward  (|  70*)— Contracts 
—Power  of  Attobhst-Batification— Suf- 
ficiency. 

An  instmment,  signed  by  one  who  was  an 
infant  when  hla  guardian  executed,  without  au- 
thority, a  power  of  attorney  for  him,  authorising 
another  to  sell  land,  whidt  Instnmient,  tboagn 
reciting  the  execution  of  the  power,  axpreaaly 
revoked  and  annulled  it,  was  not  a  ratification 
of  the  unauthorized  act  of  the  guardian  In  ex- 
ecuting the  power. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  II  80a-315;   Dec  Dig.  f  70.*) 

12.  Evidence  (||  159, 165*)— Best  Etidencb— 

Deeds. 

Where  the  testimony  of  a  witness  showed 
that  a  deed  was  in  existence,  and  that  inquiry 
of  a  certain  person  would  show  where  it  was, 
it  was  error  to  permit  witness  to  testify  aa  to 
its  execution  and  contents. 

[Ejd.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  a  471-474,  54S-655;  Dec  Dig.  il 
159,  165.*] 

IS.  Evidence  (|  870*)— Docomentast  Evi- 
dence—Authentication— Nbcessitt. 

In  a  suit  to  partition  lands  in  which  plain- 
tiffs claimed  an  undivided  one-half  interest,  the 
fact  that  the  suit  was  a  partition  suit  did  not 
authorize  the  admission  of  a  deed  under  which 
plaintiffs  claimed  title,  without  proof  of  its  ex- 
ecution and  without  the  three  days'  filing  and 
notice  to  defendants,  required  by  statute. 

[Vtd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  1564 ;  Dec  Dig.-  i  370.*] 

Appeal  from  District  Cotirt,  Harris  County. 

Suit  by  C.  L.  Bradley  and  others  against 
A.  F.  Merrill  and  others.  From  a  judgment 
for  plaintiffs  upon  directed  verdict,  defend- 
ants appeaL    Reversed  and  remanded. 

For  answers  to  certified  questions  by  the 
Supreme  Court,  see  119  S.  W.  297. 

Wm.  A.  Anderson  and  O.  H.  Pendarvls,  for 
appellants.  Joe.  M.  Sam  and  C.  Li.  Bradley, 
for  app^ees. 

BEESE,  J.  This  suit  was  Instituted  by 
appellees  against  appellants  for  partition  of 
a  block  of  ground  in  the  city  of  Houston: 
appellees  claiming  that  they  owned  an  on- 
divided  one  half  of  the  block,  and  that  ap- 
pellants owned  the  other  half.  In  their  an- 
swer appellants  denied  the  title  of  appellees, 
and  set  up  claim  to  the  entire  block.  They 
alleged  that  the  power  of  attorney  and  con- 
veyance under  which  Teagley,  appellees'  ven- 
dor, claimed,  was  procured  by  misrepresen- 
tation and  fraud,  and  prayed  that  It  be  can- 
celed. By  supplemental  petition  appellees 
denied  these  allegations  of  the  answer,  and 
pleaded  that  they  were  Innocent  purchasers 
without  notice.  The  case  was  tried  with  a 
jury,  who  were  Instructed  to  return  a  ver- 
diet  for  appellees  for  one-half  of  the  prop- 
erty, which  was  done.  From  the  judgment 
for  appellees,  the  defendants  appeal. 

We  think  the  trial  court  erred  In  refoslns 
to  submit  the  Issues  to  the  jury  and  In  Its 
peremptory  Instruction  to  find  for  appellees, 
and  that  the  first  assignment  of  error  pre- 
senting this  question  should  be  sustained. 
Appellees  claimed  title  nnder  appellants  by 
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virtue  of  a  certain  Instrument  In  the  nature 
of  a  power  of  attorney,  executed  by  them 
to  one  F.  H.  Teagley,  dated  December  12, 
1904,  by  terms  of  which  they  appointed 
Yeagley  their  agent  and  attorney  In  fact 
with  authority  to  recover  and  take  posses- 
sion of,  at  his  own  expense,  any  lands  they 
might  own  in  Texas  as  heirs  at  law  of 
James  H.  Merrill,  and  to  sell  and  convey 
any  and  all  lands  they  might  have  any  in- 
terest In  In  Texas  after  having  obtained  the 
consent  of  appellants.  By  this  instrument 
the  makers  In  consideration  of  the  services 
performed  and  to  be  performed  by  Yeagley 
and  money  paid  out  by  him  conveyed  to  him 
an  undivided  one-half  of  "said  lands";  that 
is,  "all  of  the  lands  that  we  may  bare  an 
Interest  in  in  Texas."  Under  this  Instru- 
ment, Teagley  conveyed  to  appellees  Bradley 
and  Sam  an  undivided  one-half  of  the  block 
of  the  ground  in  controversy.  Appellees  paid 
full  value. 

If  the  evidence  was  sufficient  to  present 
the  issue  of  misrepresentation  on  the  part  of 
Yeagley  in  procuring  from  appellants  the  la- 
strument  In  question,  and  also  the  Issue  as 
to  whether  appellees  were  innocent  purcbas* 
era  without  notice  thereof,  the  court  erred 
in  directing  a  verdict  for  appellees.  The 
alleged  misrepresentations  and  fraud  con- 
sisted In  certain  statements  by  Yeagley  by 
which  appellants  were  led  to  believe  that 
their  title  to  the  land  was  disputed,  and 
that  litigation  would  be  necessary  to  clear 
their  title  and  establish  them  in  possession, 
which  were  alleged  to  be  ;ontrue  and  known 
to  Yeagley  to  be  untrue,  also  certain  repre- 
sentations that  appellants  owned  other  lands 
In  Texas  which  Yeagley  was  to  recover  for 
them.  Without  discussing  the  evidence  on 
this  point,  we  think  it  was  sufficient  to  raise 
the  Issue  that  appellants  wer^  Induced  to 
execute  the  instrument  referred  to  by  the 
representations  alleged  on  the  part  of  Yeag- 
ley, and  that  those  representations  were  not 
true.  The  evidence  at  least  tended  to  show 
that  Yeagley  represented  that  the  title  to 
the  Houston  property  was  In  sudi  shape 
that  It  would  be  necessary  to  bring  suit  to 
establish  appellants'  claim,  that.  In  fact, 
their  title  was  not  disputed,  there  was  no 
adverse  claim,  and  no  obstacle  to  their  pos- 
session, and  that  this  was  known  to  Yeag- 
ley, but  not  known  to  them.  Yeagley  lived 
in  Houston  and  appellants  In  Louisiana. 
This  would  not  have  required  a  submission 
of  this  issue  If  the  undisputed  evidence  had 
shown  that  appellees  purchased  from  Yeag- 
ley without  notice  of  the  facts  above  stated, 
or  if  there  bad  been  no  evldoice  of  such 
notice. 

On  February  24,  1906,  appellants  made 
and  signed  an  Instrument  which  was  record- 
ed In  Harris  county,  February  26,  1906,  pri- 
or to  the  date  of  the  sale  by  Yeagley  to  ap- 
pellees. This  Instrument  recites  the  execu- 
tion by  them  of  the  instrument  of  December 


12,  1904,  which  Is  called  a  power  of  attor- 
ney. The  recitation  contained  an  exact  cc^y 
of  the  material  contents  of  the  first  instru- 
ment; that  Is,  the  authority  to  recover  and 
take  possession,  to  sell  and  convey  with  con- 
sent of  the  makers  and  the  conveyance  of 
the  one-half  interest  to  Teagley,  and  then 
proceeds:  "Therefore,  know  all  men  by  these 
presents,  that  we  have  countermanded  and 
revoked  and  by  these  do  countermand  and 
revoke,  the  said  power  of  attorney'  and  all 
power  and  authority  thereby  given  to  the 
said  F.  H.  Yeagley."  This  Instrument  was 
examined  by  -appellees  before  they  bought 
It  was,  in  fact.  Introduced  In  evidence  by 
them  over  the  objection  of  appellants  as  evi- 
dence of  their  defense.  This  Instrument 
seems  to  have  been  construed  by  the  court 
as  Intended  to  be  a  ratification  of  the  con- 
veyance and  a  revocation  only  of  the  power 
of  attorney.  It  is  true  that  it  was  beyond 
the  power  of  appellants  arbitrarily  to  revoke 
the  conveyance  which  was  an  executed  con- 
veyance and  vested  title  in  Teagley  subject 
only  to  be  set  aside  and  canceled  for  fraud, 
misrepresentation,  or  other  sufficient  cause. 
Stni  we  think  it  clear  that  It  manifested 
an  intention,  so  far  as  this  could  be  done, 
to  revoke  and  cancel  the  entire  Instrument  of 
December  12,  1904,  which  they  denominated 
a  power  of  attorney,  and  which  is,  in  fact, 
but  a  power  of  attorney  coupled  with  an  in- 
terest. The  making  of  this  instrument  and 
placing  it  of  record  was  clearly  Intended  to 
give  notice,  so  far  as  this  could  thereby  be 
accomplished,  of  appellants'  desire  and  in- 
tention to  cancel  and  revoke  the  entire  in- 
strument referred  to.  This  was  sufficient  to 
put  a  prudent  man  upon  inquiry  that  there 
was  something  wrong  about  Yeagley's  title 
and  to  call  for  Investigation.  The  proper 
source  of  inquiry  would  be,  of  course,  the 
maker  of  the  Instrument  and  not  its  benefici- 
ary, Teagley,  and  there  can  be  little,  if  any, 
doidst,  that  such  Inquiry  would  have  brought 
to  appellees  information  of  the  claim  here 
made  by  appellants  upon  which  they  seek 
a  cancellation  of  this  Instrument  The  In- 
quiries that  were,  in  fact,  made  by  Bradley 
show  that  he  felt  that  this  paper  required 
some  inquiry.  He  should  have  applied  to 
some  of  the  appellants  for  information.  For 
these  reasons,  we  think  the  court  erred  In 
directing  a  verdict  for  appellees,  and  that 
the  Issues  of  misrepresentation  on  the  part 
of  Yeagley  as  an  inducement  to  the  execu- 
tion of  the  power  of  attorney  and  of  the 
want  of  notice  on  the  part  of  appelleos  should 
have  been  submitted  to  the  Jury.  The  bur- 
den of  proof  was,  of  course,  upon  appellants 
upon  both  Issues. 

Without  discussing  the  other  assignments 
of  error,  we  will  indicate  our  views  of  the 
principles  which  should  control  tbe  questions 
presented  upon  another  trial. 

It  may  be  that  the  authority  given  to  "re- 
cover and  take  possession,"  eta,  must  be  11m- 
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Ited  to  Buch  portion  of  the  land  In  contro- 
versy as  appellants  might  own  as  heirs  at 
law  of  J.  H.  Merrill,  their  deceased  father, 
to  the  exclusion  of  that  portion  which  de- 
scended to  them  from  their  deceased  mother, 
the  property  being  community  and  the  moth- 
er surviving  the  father  by  many  years,  but 
when  It  comes  to  the  clause  giving  power 
to  sell  and  convey,  and  conveying  the  half 
Interest,  to  Xeagley,  different  language  Is 
used,  to  wit,  "all  of  the  lands  that  we  may 
have  any  Interest  In  In  Texas."  The  con- 
veyance to  Yeagley,  If  valid,  must  be  held 
to  convey  the  Interest  of  the  grantors,  wheth- 
er Inherited  from  their  mother  or  father. 
If  It  were  otherwise,  unless  appellees  had  no- 
tice that  It  was  community  property  of  the 
father  and  mother,  the  title  being  In  J.  H. 
Merrill  and  appellants  being  his  heirs,  they 
were  not  required  to  look  farther.  Mangum 
v.  White,  16  Tex.  Civ.  App.  254,  41  S.  W.  80. 

The  Instrument  of  December  12,  1904,  was 
signed  for  A.  F.  Ebenhoch  by  bis  guardian. 
He  was  at  that  time  a  minor,  and  no  author- 
ity Is  shown  In  the  guardian  to  bind  him 
by  this  Instrument  It  Is  not  binding  upon 
him  unless  expressly  or  impliedly  ratified 
after  he  attained  his  piajority.  This  Is  not 
shown.  The  revocation  of  February  24,  1906, 
which  was  signed  by  him  after  he  became 
of. age,  cannot,  by  any  construction,  be  given 
the  effect  of  such  ratification.  It  recites  the 
execution  of  the  first  instrument  by  him,  but 
the  whole  purpose  of  the  later  Instrument 
is  to  revoke  and  cancel,  not  to  ratify  or  con- 
firm. So  far  as  the  present  record  discloses, 
A.  F.  Ebenhoch  is  not  bound,  or  his  Interest 
in  any  way  affected,  by  the  conveyance  to 
appellees. 

We  think  the  court  erred  In  admitting, 
over  objection,  the  testimony  of  Yeagley  as 
to  the  execution  and  contents  of  the  sep- 
arate deed  from  Mrs.  George.  Bis  testi- 
mony showed  that  the  deed  was  In  existence, 
and  that  he  khew  that  It  was  In  the  custody 
of  Ponder,  or  that  at  least  Inquiry  of  Pon- 
der would  show  where  It  was.  No  sufficient 
excuse  was  shown  for  the  failure  to  make 
Inquiry  of  Ponder.  Taliaferro  v.  Rice  (Tex. 
Civ.  App.)  103  S.  W.  464. 

As  to  the  action  of  the  court  In  admit- 
ting in  evidence  the  original  deed  last  re- 
ferred to  (which  was  In  fact  found  during 
the  trial  In  Houston)  without  proof  of  Its 
execution  and  without  the  three  days'  filing 
and  notice  to  appellants  required  by  stat- 
ute, the  fact  that  this  was  originally  a  par- 
tition suit  did  not  authorize  Its  admission. 
The  Issue  was  one  of  title  In  api>ellces.  But 
we  are  inclined  to  think  that  the  admis- 
sion of  Mrs.  George  and  her  husband  con- 
tained In  the  Instrument  of  February  24, 
190C,  that  they  had  executed  the  former  in- 
strument, the  later  Instrument  having  been 
duly  executed   and   acknowledged  by   them. 


was  sufficient  proof  of  the  execntlon  of  th« 
former  Instrument  to  authorize  the  admis- 
sion of  the  original  deed.  However,  as  ap- 
pellees have  this  original  deed  and  will  be 
prepared  to  Introduce  It  In  evidence  proper- 
ly upon  another  trial,  what  we  have  said  on 
this  point  becomes  probably  ImmaterlaL 

What  we  have  said  sufficiently  disposes  of 
the  other  assignments  of  error. 

For  the  errors  indicated,  the  judgment  la 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


GALLAGHER  v.  NBILON  et  al.t 

(Court  of  Civil  Appeals  of  Texas.    July  1,  1909. 
Rehearing  Denied  Oct.  9,  1900.) 

1.  Wills  (|  166*)— Undcb  Influence. 

Where  testator's  mind  was  so  impaired  by 
disease,  old  age  or  mental  angnish  as  to  render 
him  an  easy  dupe  to  the  acts  and  intrignes  of 
those  by  whom  he  was  surrounded  and  that  the 
will  by  which  he  made  a  different  disposition  of 
the  property  from  what  he  otherwise  would  have 
done,  was  procured  by  taking  advantage  of  his 
condition,  the  will  will  not  be  admitted  to  pro- 
bate. 

[Ed.  Note.— For  other  esses,  see  Wills,  Cent. 
Dig.  I  382;   Dec.  Dig.  {  156.*] 

2.  Wills  (|  55*)— Testamentakt  Oapacity — 
sufticiency  of  evidence. 

In  a  will  contest,  evidence  held  to  support  a 
findine  that  testator  was  mentally  Incompetent 
to  make  a  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  1138;  Dec  Dig.  8  55.*] 

3.  Wills  (|  324*)- Testamentakt  Capacity- 
Undue  Influence— Fbaud— Questions  fob 

JUBT. 

In  a  will  contest,  the  questions  of  testa- 
mentary capacity  and  of  undue  influence  or 
fraud  exerted  over  testator  in  procuring  the  will 
are  questions  of  fact,  to  be  determined  by  the 
jury  from  all  the  facts  and  circumstances  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8i  70S,  760 ;  Dec.  Dig.  {  324.*] 

4.  Wills  (§  155*)— "Undue  Influence." 

"Undue  influence"  is  a  species  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
D;g.  I  375;  Dec.  Dig.  {  155.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7160-7172,  7823,  7824.]  " 

5.  Wills  (|  332»)— Contest— Instbuctions— 
Weight  of  Evidence. 

Where  in  a  will  contest  the  repetition  of 
the  phrase  "undue  influence"  in  the  several  par- 
agraphs of  tbe  court's  charge  was  necessary  to 
render  such  paragraphs  complete  and  accurate 
in  stating  the  principles  of  law  embodied  there- 
in, the  charge  was  not  objectionable,  as  on  the 
weight  of  evidence,  for  giving  nndue  prominence 
to  the  phrase. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  785;  Dec.  Dig.  S  332.*] 

6.  Wills  (§  300*)— Contest— Evidence. 

Where  in  a  will  contest  undue  influence  and 
lack  of  testamentary  capacity  are  charged,  any 
issue  arising  under  any  phase  of  the  case  may  be 
established  or  disproved  by  direct  or  circum- 
stantial evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  697 ;   Dec.  Dig  {  300.»] 
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7.  Tbial  a  244*)  —  iRsntronoRS  —  Sinounq 
OUT  Facts. 

It  is  improper  for  the  conrt  to  single  out 
an;  one  fact,  and,  b7  too  prominently  placing 
tbe  same  before  the  Jnry,  unduly  impress  them 
vith  tbe  idea  of  its  importance. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  578:   Dec.  Dig.  {  244.»] 

8.  TRIAI.  (I  235*)— INSTBUCTIONS— INFERBNCES 

—Facts— Wmoht  of  Evidenck. 

It  is  error  to  instruct  that  a  certain  infer- 
ence may  or  may  not  be  drawn  from  a  particular 
fact  or  condition,  when  such  inference  must  be 
drawn  from  all  the  facts  and  circumstances  in 
tbe  case  relating  thereto  [  such  Instruction  being 
on  the  weight  of  the  evidence. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  539;  Dec.  Dig.  I  235.*] 

9.  Trial  (|  260*)— Inbtbuctions— Contest  of 
Wiix  —  Uhdue  Influencb— Testamentabt 
Capacitt— Requests. 

Where,  in  a  will  contest  on  the  ground  of 
nndne  influence  and  lack  of  testamentary  ca- 
pacity, the  court  charged  fairl;^  and  fully  on  ail 
tbe  issues  submitted  instructing  in  effect  that 
testator  had  a  legal  right  to  devise  his  property 
to  whomsoever  he  pleased,  and  that  if  he  was 
of  sound  mind,  and  not  under  undue  influence, 
be  could  make  an  unequal  distribution  of  his 
property;  that  if  he  had  mental  capacity  enough 
to  know  and  appreciate  tlie  natural  objects  of 
Ma  bounty  and  the  character  and  disposition  of 
bis  property,  he  had  sufficient  mind  to  make  the 
will,  and  further  fully  defined  the  words  "undue 
in8aence"  as  used  with  respect  to  the  execution 
of  a  will — it  was  not  error  to  refuse  special 
charges  rtJating  to  the  same  issues. 

[Ed.  Note. — For  other  cases,  see  Trial,  Dec. 
Dig.  t  260.*] 

Appeal  from  District  Court,  Collin  Coun- 
ts; J.  M.  Pearson,  Judge. 

Will  contest  by  Ed  Nellon  and  others 
against  V.  B.  Gallagher,  executor.  Judgment 
for  contestants,  and  proponent  appeals.  Af- 
firmed. 

Smith  &  Wilcox  and  Garnett  &  Bughston, 
for  appellant  Abematby,  Abematby  &  Ab- 
ematby,  for  appellees. 

TALBOT,  J.  Tbls  Is  an  appeal  from  a 
Judgment  of  ttae  district  court  of  CoIUn  coun- 
ty, rendered  on  appeal  from  the  county 
conrt  in  a  proceeding  instituted  by  the  ap- 
pellant to  probate  tbe  alleged  will  and  codi- 
cil thereto  of  James  Neilon,  Sr.,  deceased. 
The  instrnment  offered  for  probate  is  dated 
April  8,  1903,  was  signed  by  James  Neilon, 
Sr.,  deceased,  and  duly  witnessed  by  A.  J. 
Relnbardt,  C.  E.  Dunn,  and  V.  B.  Gallagher. 
The  codicil  thereto  bears  date  December  5, 
1908,  was  likewise  signed  by  tbe  said  James 
Neilon,  deceased,  and  witnessed  by  the  said 
y.  B.  Gallagher  and  C  E.  Dunn.  The  will 
songht  to  be  probated  made  an  unequal  dis- 
trlbatlon  of  James  Neilon's  property  among 
Us  own  children,  and  bequeathed  to  Willie 
MeHon,  his  grandson,  and  son  of  Patrick 
Neilon,  deceased,  a  certain  lot  in  the  town 
ef  Wylle,  Tex.,  but  did  not  give  anything  to 
the  brothers  and  sisters  of  the  said  Willie; 
there  being  four  of  them.  Tbe  codicil  pro- 
vided that  this  lot  should  be  given  to  all 


of  the  children  of  the  said  Patrick  Neilon, 
share  and  share  alike.  It  also  made  a  cor- 
rection In  the  will  by  giving  the  true  and 
correct  number  of  a  lot  therein  devised  to 
his  son  Eddie  Neilon,  and  appointed  V.  B. 
Gallagher  executor  of  the  will.  James  Nei- 
lon, Sr.,  died  In  February,  1904,  and  appel- 
lant, Gallagher,  as  bis  executor,  on  June  15, 
1904,  filed  an  application  In  the  county 
court  of  Collin  county,  Tex.,  to  have  said 
will  and  codicil  probated.  Appellees,  Eddie 
Neilon,  Mrs.  Marian  Keejan,  Mrs.  Theresa 
Rhodes,  children  of  the  said  James  Neilon,. 
Sr.,  deceased,  and  L.  E.  Chrlstenson,  as  next 
friend  and  guardian  of  Lillian  and  Will  Nei- 
lon, his  grandchildren,  contested  the  probate 
of  said  will  and  codlcU  on  the  grounds:  (1> 
That  the  said  James  Neilon,  deceased,  did! 
not  have  mental  capacity  to  execute  a  validl 
will;  (2)  that  the  execution  ot  tbe  will  and! 
codicil  was  procured  through  undue  Influence' 
and  by  fraud.  Upon  a  trial  In  the  county 
court  the  will  and  codicil  were  admitted  to 
probate,  but,  on  appeal  In  the  district  court 
a  Jury  trial  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  contestants,  declaring  said 
will  and  codicil  not  to  be  the  last  will  and 
testament  of  the  said  James  Neilon,  de- 
ceased, and  denying  probate  of  tbe  same. 

The  propositions  contended  for  by  appel- 
lant under  bis  first  assignment  of  error  are: 
"That  the  whole  evidence  shows  that,  at 
tbe  time  of  the  execution  of  the  will  and 
codicil  in  question,  James  Neiion,  Sr.,  was 
of  sound  mind  and  disposing  memory,  and 
bad  testamentary  capacity  suflScient  to  make 
and  execute  each  of  said  Instruments;  that 
the  evidence  Is  Insufficient  to  show  that  any 
undue  Influence  was  exercised  on  the  said 
James  Neilon,  deceased,  which  coerced  blm 
into  making  the  will  and  codicil  in  question, 
or  either;  that  there  is  not  a  scintilla  of 
evidence  showing,  or  even  tending  to  show, 
that  the  execution  of  the  will  and  codicil  in 
question,  or  either,  was  procured  by  fraud." 
Tbe  evidence  touching  the  questions  pre- 
sented in  these  propositions  Is  conflicting,  but 
after  a  careful  consideration  of  it  as  a  whole, 
we  have  reached  the  conclusion  that  it  is 
sufficient  to  authorize  and  support  the  ver- 
dict of  the  Jury  in  favor  of  appellees  upon 
them.  At  tbe  time  of  tbe  execution  of  the 
will  in  question  the  testator,  James,  Nellon, 
Sr.,  was  a  very  old  man,  between  S3  and  89 
years  of  age,  feeble  and  broken  in  health. 
His  aged  wife,  with  whom  he  had  lived  for 
64  years,  was  desperately  sick  and  expected 
to  die  any  hour.  Tbe  attending  physlclaa 
had  informed  him  that  she  was  In  such  a 
"condition  that  she  could  not  last  very  long; 
that  the  time  might  be  very  soon,  and  she 
might  linger  along  for  some  hours."  Ed 
Nellon,  one  of  the  contestants,  and  who  was 
better  provided  for  in  the  will  than  the  oth- 
er devisees,  testified  that  he  did  not  believe 
bis  father  was  of  sound  mind  at  the  time 
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of  the  execution  of  the  will,  and  that  he 
did  not  think  hla  father  was  in  as  good  con- 
dition physically  or  mentally  when  the  codicil 
was  made  as  he  was  when  his  mother  died; 
that  his  father  was  always  considered  a  Just 
and  upright  man  by  every  one ;  that  he  tcnew 
of  some  transactions  of  his  father — the  last 
two  or  three  he  made — indicating  a  want 
of  mental  capacity;  that  he  had  repudiated 
those  transactions,  and  said  he  did  not  make 
them;  that  he  thought  both  of  the  transac- 
tions were  with  reference  to  written  Instru- 
ments prepared  by  the  proponent,  Gallagher. 
This  witness  on  cross-examination  said  that 
he  swore  on  the  trial  of  this  case  in  the 
county  court  that  he  thought  his  father  was 
a  man  of  sound  mind,  but  that  he  meant  by 
sound  mind  that  he  was  not  crazy  or  dan- 
gerous, but  very  childish;  that  since  hear- 
ting the  definition  of  "sound  mind"  he  knows 
his  father's  mind  was  unsound. 

F.  M.  Brooks  testified  that  he  knew  James 
Nellon,  deceased,  for  37  or  38  years,  and  up 
to  the  date  of  his  death;  that  during  the 
latter  years  of  his  life  he  was  very  feeble, 
childish,  and  forgetful;  that  he  would  for- 
get in  a  few  minutes  what  he  had  said  In 
regard  to  business  transactions;  that  be 
would  say  a  thing  and  then  deny  it  In  a  few 
minutes  afterwards,  and  assert  that  he  did 
not  say  it. 

Dr.  B.  S.  BIythe  testified  that  he  had  been 
James  Neilon's  physician  for  8  or  10  years 
just  prior  to  his  death;  that  he  attended 
his  wife  In  her  last  sickness,  and  at  that 
time,  Neilon's  health  was  ordinarily  good; 
that  he  saw  him  every  two  or  three  weeks 
from  the  time  of  his  wife's  death  up  to  the 
time  of  his  own  death;  and  that  his  mind 
and  body  were  good  until  his  last  sickness. 
On  cross-examination  of  this  witness,  how- 
ever, he  stated  that  he  gave  the  said  Nellon, 
Sr.,  medicine  all  the  time  to  keep  him  alive, 
and  that  he  had  to  stimulate  him  that  way 
on  account  of  his  condition;  that  "his  frame 
was  feeble,  and  was  pretty  well  played  out, 
and  there  was  not  much  to  support  a  mind"; 
that  he  had  stated  that  his  (Neilon's)  mind 
was  good  for  a  man  of  his  age;  that  he  ex- 
pected him  to  die  at  any  time;  and  that 
he  had  told  Martin  (Neilon's  son)  a  short 
time  before  the  death  of  his  wife,  Mrs.  Nell- 
on, "that  the  old  man  was  liable  to  drop 
out  any  time";  that  he  told  Martin  "the 
old  man  would  likely  die  when  the  announce- 
ment of  his  wife's  death  was  made."  The 
evidence  further  shows  without  contradic- 
tion, so  far  as  we  have  been  able  to  dis- 
cover, that  his  daughters,  Mrs.  Keejan  and 
Mrs.  Rhodes,  lived  with  their  father  for  a 
number  of  years  before  their  marriage,  and 
during  that  time  a  greater  portion  of  the 
property  bequeathed  by  the  will  was  acquir- 
ed. Their  relations  were  always  pleasant 
and  characterized  by  mutual  kindness  and 
love. 

Mrs.  Rhodes  testified:  "I  remember  the 
morning  that  this  will  was  written.    I  saw 


my  father  that  morning.  He  seemed  to  be 
very  weak  and  very  troubled,  and  seemed 
to  be  excited.  We  were  expecting  mother 
to  die  at  that  time,  and  I  heard  Dr.  BIythe 
tell  my  father  about  It  He  said  that  mother 
was  Just  in  a  condition  that  she  could  not 
last  very  long ;  that  the  time  might  be  very 
soon ;  she  might  linger  along  for  some  hours. 
I  did  not  hear  any  conversation  between 
Martin  and  my  father  with  reference  to 
making  the  wlU.  Martin  asked  father  to 
go  out  with  him.  I  had  not  up  to  that 
time  heard  Martin  say  anything  to  my  fa- 
ther about  fixing  up  his  will.  After  Mrs. 
Keejan  left  (Mrs.  Keejan  left  the  morning 
the  will  was  drawn),  I  heard  a  conversation 
between  Jim  and  his  father  about  fixing  np 
a  wllL  Jim  said  he  did  not  think  that  Elddie 
and  Claude  were  the  proper  ones  to  fix  the 
business,  and  he  says,  'Father  you  know  you 
have  already  given  Eddie  more  than  any  of 
the  rest,'  and  said,  'I  don't  think  be  is  the 
proper  one.  I  think  you  don't  want  E!ddie 
at  all.'  And  he  says,  'I  think  Vince  [V.  B. 
Gallagher,  the  proponent]  would  be  the  prop- 
er one  to  do  the  writing,  and  you  and  Mar- 
tin can  go  and  talk  this  over  and  fix  it. 
Ton  know  how  you  want  it,  and  I  will  go 
home  and  send  Vince  here.'  When  Jim  went 
home,  my  father  and  Martin  went  oft  and 
went  out  in  the  back  yard  and  talked,  and 
were  out  there  quite  a  while,  a  long  time. 

•  •  •  After  Vince  came,  Martin  and  him 
were  out  there  In  the  pasture  talking,  and  I 
saw  them  out  there  talking.  After  Vince 
and  Martin  went  out  in  the  pasture  and  talk- 
ed they  came  into  my  mother's  room,  and 
Martin  went  and  got  a  pen  and  ink  to  do 
this  writing,  to  write  the  will,  and  they  went 
into  the  east  room.  I  was  In  the  west  room, 
waiting  on  my  mother.  •  •  •  After  awhile 
they  brought  out  a  paper,  and  Martin  came 
to  my  mother's  bed  and  asked  her  if  she 
could  hear  it  read.  •  •  •  I  did  not  hear 
them  ask  my  mother  to  sign  it,  the  paper, 
but  I  thought  they  wanted  her  to  sign  It. 
Martin  says,  'Mother  do  you  think  you  can 
hear  this  read?  and  she  says  'No;  I  am  too 
sick.'  •  •  •  That  maybe  was  three  or 
four  days  before  my  mother  died.  My  father 
was  perfectiy  friendly  with  me  at  thair  time 
My  father  was  Just  heartbroken  and  grieved 
so  that  be  didn't  seem  to  care  much  for 
anything,  and  acted  like  he  didn't  care  for 
anything.  He  did  not  pay  much  attention 
to  anything  that  was  going  on  around  him. 
Of  course  he  was  grief  stricken  on  account 
of  my   mother." 

Mrs.  Keejan  testified:  "I  was  at  my  fa- 
ther's the  morning  the  will  was  drawn,  and 
my  son  came  after  me  and  I  went  home.  I 
don't  know  that  I  could  state  what  passed 
that  morning.  •  •  •  When  I  went  back 
the  next  day,  they  had  the  business  drawn 
up,  all  of  it  drawn  up  in  shape  to  suit  them. 

•  •  •  I  know  something  about  Jim  Nel- 
lon keeping  watch  on  me,  but  that  was  aft- 
ec  my  mother  was  dead  and  burled.     One 
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erenlng  when  I  was  there  my  father  was 
slrk,  and  I  came  down  there,  and  there  wasn't 
any  person  In  the  sickroom,  and  I  stay- 
ed awhile  there,  and  Martin  and  his  son 
went  for  wood,  and  Jim  he  came  In  the 
room,  and  went  and  sat  between  father  and 
me,  and  my  father  said  something  to  him, 
and  I  didn't  hear  what  father  had  said,  and 
Jim  he  says,  'Yes,'  he  says,  'you  had  bet- 
ter,' and  walked  right  ont  of  the  door,  and 
went  and  got  Martin  Nellon's  wife  to  help 
him  carry  a  cot  and  put  It  right  along  the 
window,  and  be  lay  on  that  cot  while  I  was 
tbere.  Jim's  hand  was  doubled  np  when  he 
said  that  When  I  left  that  morning  [the 
morning  the  will  was  prepared]  I  left  my 
sistar,  Mrs.  Rhodes,  there,  and  I  don't  know 
who  came  after  I  left.  I  was  not  tbere  at 
any  time  that  anything  else  was  done  with 
reference  to  that  paper  that  I  know  of. 
They  never  told  me  they  were  going  to  have 
a  wlU  written,  but  they  kept  that  secret 
Tbey  did  not  do  anything  about  It  while  I 
was  there,  but  they  waited  until  I  went 
home.  Long  before  my  father  died  the  doc- 
tor had  been  giving  him  medicine,  and  he 
could  not  take  one  dose  of  that  medicine 
without  some  one  to  give  it  to  bim,  because 
be  was  so  tottery  he  could  not  hold  the 
spoon  nor  take  it  and  I  suppose  when  he 
shook  hands  his  hand  would  shake.  I  was 
there  the  biggest  part  of  five  weeks,  and  I 
stayed  there  and  helped  nurse  iny  mother, 
and  while  I  was  there  my  father  never  was 
allowed  five  minutes  in  my  company  by 
himself.  Jim  was  with  him,  and  whenever 
he  got  tired  Martin  took  his  place,  and  when 
they  got  tired  In  the  room  they  took  my  fa- 
ther out  For  some  time  before  he  died  my 
understanding  was  that  they  always  went 
wltb  him  to  take  care  of  him.  I  was  sit- 
ting In  a  chair  in  the  room,  and  Jim  went 
and  sat  by  my  father's  bed,  and  of  course 
he  was  between  me  and  my  father.  Jim 
wouldn't  let  me  be  alone  wltb  my  father; 
neither  he  nor  Martin  would  allow  my  fa- 
ther five  minutes  where  I  was — they  just 
took  him  ont  and  talked  to  him  an  hour  at 
a  time.  I  did  not  want  to  be  alone  with 
my  father,  but  I  was  noticing  that,  because 
they  bad  been  with  him  all  their  lives,  Jim 
and  Martin  and  these  boys,  and  I  just  drew 
an  Idea  they  were  at  something.  Martin 
was  living  right  there  with  htm,  and  had 
beeo  living  there  about  12  years.  Jim  shook 
his  fist  at  him  and  says,  'Yes,  you  bad  bet- 
ter,' but  I  cant  tell  you  what  it  was  be  was 
talking  about" 

There  is  also  testimony  to  the  effect  that 
Martin  Neilon  was  present  while  the  will 
sought  to  be  probated  was  being  written,  or 
at  least  a  part  of  the  time.  He  testlfled:  "I 
believe  the  first  part  of  the  will  is  the  part 
that  was  willed  to  me.  I  was  in  tbere  and 
heard  bim  tell  Mc  Gallagher  about  my  part 
of  It  and  then  I  went  out  but  I  was  back 
in  tbere  and  heard  him  mention  the  oth- 
•rboys." 


We  think  this  and  other  testimony  in  the 
record  authorized  the  submission  of  the 
question  as  to  whether  or  not  James  Nei- 
lon, St.,  at  the  time  of  the  execution  of  the 
will  and  codicil  sought  to  be  probated,  had 
testamentary  capacity  suflScient  to  execute 
said  instruments.  And  that  Jim  and  Martin 
Neilon  were  very  active  in  procuring  tne 
execution' of  said  will  and  codicil,  and  prob- 
ably unduly  influenced  the  testator  in  mak- 
ing the  disposition  of  his  property  as  there- 
in appears,  may  reasonably  be  Inferred  from 
his  extreme  old  age,  mental  weakness,  deep 
distress  and  angnlsh  at  the  rapid  approach 
of  the  death  of  his  wife,  the  importunities 
and  feal  with  which  the  execution  of  said 
will  was  procured,  and  the  unexplained  vir- 
tual disinheritance  of  his  daughters  and 
grandchildren,  for  each  of  whom  the  testi- 
mony clearly  indicates  he  entertained  sbi- 
cere  affection.  James  Neilon,  Sr.,  when  the 
will  was  written  and  signed,  was,  as  the 
testimony  shows,  between  83  and  87  years 
of  age.  His  memory  was  so  defective  that 
he  would  forget  statements  made  and  acts 
done  by  him  In  a  very  few  minutes  after- 
wards. He  was  so  grieved  and  heartbroken 
over  the  condition  of  bis  wife  "that  he  didn't 
seem  to  care  for.  anything."  In  this  con- 
dition and  amid  these  sad  and  distressing 
surroundings  we  find  bis  son  Jim  Neilon  en- 
gaging him  in  conversation  relative  to  the 
preimration  and  execution  of  his  will,  ad- 
monishing him  that  be  had  already  given 
£d  Neilon  more  than  any  of  the  rest  of 
his  children,  and  that  Ed,  bis  trusted  son, 
was  not  the  proper  person  to  "fix  the  busi- 
ness," but  that  his  (Jim  Nellon's)  stepson,  V. 
B.  Gallagher,  the  proponent  herein,  was. 
Immediately  after  this  conversation,  and 
while  awaiting  for  V.  B.  Gallagher  to  come 
to  prepare  the  will.  It  appears  that  Martin 
Neilon  engages  bis  father,  when  no  one  else 
was  present  in  a  long  talk,  which  is  im- 
m'ediately  followed  by  the  preparation  of 
the  will  in  question.  The  daughters  of  the 
testator,  who  had  theretofore  been  the  re- 
cipients of  his  love  and  bounty,  in  the  will 
were  given  "a  mere  pittance" — $400  apiece. 
So  unequal  was  the  distribution  made  by 
the  will  of  the  testator's  property,  and  so 
out  of  keeping  with  the  affection  evinced  for 
his  daughters  and  his  former  kind  and  con- 
siderate treatment  of  tliem,  that  we  feel 
justified  in  saying  it  was  unnatural  and  in- 
equitable. 

In  the  case  of  Gay  v.  Oillllan,  92  Mo.  250, 
5  S.  W.  7,  1  Am.  St  Rep.  712.  the  following 
language  of  Mr.  Redfield  on  the  Law  of 
Wills,  is  quoted  with  approval:  "When  the 
will  is  unreasonable  In  its  provisions  and  in- 
consistent with  the  duties  of  the  testator 
with  reference  to  his  property  and  family, 
this  of  itself  will  Impose  upon  those  claim- 
ing under  the  instrument  the  necessity  of 
giving  some  reasonable  explanation  of  the 
unnatural  character  of  the  will."  In  the  case 
of  Davis  V.  Calvert  5  GIU  &  3.  (Md.)  302, 
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25  Am.  Dec.  282,  Chief  Justice  Buchanan 
said:  "A  testator  should  enjoy  full  liberty 
and  freedom  in  the  making  of  his  will  and 
possess  the  power  to  withstand  all  contradic- 
tion and  control.  That  degree,  therefore,  of 
Importunity,  or  undue  influence,  which  de- 
prives a  testator  of  his  free  agency,  which  Is 
such  as  he  is  too  weak  to  resist,  and  will 
render  the  instrument  not  his  free  and  un- 
constrained act,  is  sufficient  to  invalidate 
it."  And  so  we  think  that  where  it  ap- 
pears to  the  satisfaction  of  the  Jury  that  the 
testator's  mind  was  so  far  impaired  by  dis- 
ease, old  age,  or  mental  anguish  as  to  ren- 
der him  an  easy  dupe  to  the  acts  and  In- 
trigues of  those  by  whom  he  was  surround- 
ed, and  that  the  will,  by  which  he  made  a 
different  disposition  of  his  property  from 
what  he  otherwise  would  have  done,  was 
procured  by  taking  advantage  of  his  condi- 
tion, such  will  should  not  be  admitted  to 
probate. 

Considering  all  the  facts  and  circumstances 
in  evidence  in  this  case,  we  are  not  pre- 
pared to  say  the  verdict  of  the  Jury  is  with- 
out evidence  to  support  it.  The  questions 
of  James  Neilon's  testamentary  capacity  and 
of  undue  Influence  or  fraud  exerted  over 
him  in  procuring  the  will  and  codicil  were 
questions  of  fact,  to  be  determined  by  the 
Jury  from  all  the  facts  and  circnmstances  of 
the  case.  Goodloe  v.  Goodloe  (Tex.  Civ. 
App.)  105  S.  W.  533.  The  testimony  shows 
that  after  the  death  of  his  wife  James  Nei- 
lon,  Sr.,  gradually  grew  weaker  physically 
and  mentally  up  to  the  time  of  his  death; 
that  the  same  parties  who  prepared  and  urg- 
ed the  execution  of  the  will  on  the  8th  day 
of  April,  1903,  were  the  same  parties  who 
prepared  and  were  instrumental  in  procur- 
ing the  codicil  thereto,  and  that  James  Nei- 
lon,  at  the  time  the  codicil  was  prepared 
and  signed  by  him,  was  in  as  bad,  if  not  a 
worse,  condition  physically  and  mentally 
than  he  was  when  the  will  was  signed.  The 
question  of  fraud  having  been  practiced  to 
procure  the  execution  of  the  will  does  not 
seem  to  have  been  submitted  to  the  Jury^ 
except  as  It  was  a  part  of,  and  involved  in, 
the  issue  of  undue  influence.  Undue  Influ- 
ence is  a  species  of  fraud,  and  the  word 
"fraud,"  wherever  it  appears  In  the  court's 
charge,  seems  to  have  been  used  synonymous- 
ly with  the  phrase  "undue  influence,"  and 
the  Jury  doubtless  so  understood  it  Disas- 
sociated from  the  question  of  undue  influ- 
ence. It  is  probable  that  the  evidence  was 
insufficient  to  show  any  positive  act  of  fraud, 
but  from  the  manner  and  connection  In 
which  the  word  is  used  In  the  charge,  it  is 
not  at  all  likely  that  the  Jury  was  misled 
by  it  to  the  prejudice  of  appellant 

The  foregoing  remarks  apply  to  and  dis- 
pose of  appellant's  proposition  under  his  sec- 
ond assignment,  to  the  effect  that  the  fifth 
paragraph  of  the  court's  charge  was  errone- 
ous because  there  was  no  evidence  showing 
restraint  or  fraud.     The  contention  under 


this  assignment  that  said  charge  is  upon 
the  weight  of  the  evidence,  in  that,  taken  in 
connection  with  other  paragraphs  of  the 
charge,  it  gave  undue  prominence  to  the 
term  "undue  influence"  is  not  well  taken. 
The  repetition  of  the  phrase  "undue  in- 
fluence" in  the  several  paragraphs  of  the 
court's  charge  was  necessary  to  render  com- 
plete and  accurate  said  paragraphs  in  stat- 
ing the  principles  of  law  embodied  therein. 
In  such  cases  repetitions  are  not  subject  to 
the  criticism  tliat  they  make  too  prominent 
a  particular  feature  or  phase  of  the  case. 

The  third  and  fourth  assignments  of  er- 
ror complain  that  the  seventh  and  eleventh 
paragraphs  of  the  court's  charge  are  erro- 
neous, misleading,  upon  the  weight  of  the 
evidence,  and  not  supported  by  the  evidence. 
What  has  been  said  In  discussing  the  propo- 
sitions urged  under  the  first  assignment  of 
error  disposes  of  these  assignments  adversely 
to  appellant's  contention. 

The  court  did  not  err  in  charging  the  Jury 
to  the  effect  that  finy  issue  which  arose  under 
any  phase  of  the  case  could  be  established 
or  disproved  by  direct  or  circumstantial  evi- 
dence. This  charge  is  not  subject  to  either 
of  the  criticisms  urged  by  appellant.  It 
states  a  correct  proposition  of  law,  and  is 
not  Inappropriate  under  the  facts. 

Appellant  presents  several  assignments  of 
error,  complaining  of  the  court's  refusal  to 
give  special  charges  asked,  embodying,  re- 
spectively, tlje  following  propositions:  (1> 
That  testamentary  incapacity  cannot  be  in- 
ferred from  enfeebled  condition  of  the  mind 
or  body,  and  that  if,  at  the  time  of  the  ex- 
ecution of  the  will  and  codicil,  James  Nellon, 
deceased,  had  sufficient  Intelligence  to  com- 
prehend the  condition  of  his  property,  and 
the  scope,  meaning,  and  effect  of  the  provi- 
sion of  said  will  and  codicil,  and  that  each 
was  his  free  act  to  return  a  verdict  for 
proponents,  even  though  they  believed  the 
mental  and  bodily  powers  of  said  Nellon  were 
impaired  when  said  Instruments  were  ex- 
ecuted; (2)  that  mere  Influ^ce  or  persua- 
sion alone  is  not  sufficient  In  law  to  set 
aside  a  will  upon  the  ground  of  undue  in- 
fluence, and,  if  the  Jury  believed  James 
Nellon,  deceased,  was  influenced  to  make 
and  execute  the  will  and  codicil  in  ques- 
tion, yet  they  would  not  be  authorized,  on 
this  account  to  flnd  in  favor  of  contestants 
unless  they  should  further  flnd  that  such 
Influence  amounted  to  moral  coercion,  etc.; 
(3)  that  if  at  the  time  of  the  execution  of 
the  will  and  codicil  James  Nellon,  deceased, 
was  of  sound  mind,  and  that  said  will  and 
codicil  were  each  the  free  and  voluntary  act 
of  said  Nellon,  and  not  the  result  of  undue 
influence,  then  he  had  the  right  to  make  an 
unequal  distribution  of  lUs  property  among 
his  children,  and  the  fact  that  he  did  make 
such  unequal  distribution,  if  he  did,  would 
not  invalidate  the  will  and  codicil,  or  either 
of  them ;   (4)  that  if  at  the  time  of  the  ex- 
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ecDtlon  of  the  codicil  in  question  James 
Neilon,  deceased,  ^  as  of  sound  mind,  and  that 
said  codicil  was  his  free  and  voluntary  act, 
etc,  to  return  a  verdict  In  favor  of  proponent, 
Gallagher,  even  though  he  was  not  of  sound 
mind,  or  was  acting  under  undue  Influence, 
when  the  will  was  executed,  as  said  codicil 
readopts  and  reaffirms  said  will;  (6)  that  if 
James  Neilon,  deceased,  was  of  sound  mind 
at  the  time  of  the  execution  of  the  will  and 
codicil,  and  said  will  and  codicil  were  each 
bis  free  and  voluntary  act,  and  not  the  re- 
sult of  undue  influence,  then  the  fact  that 
be  attempted  in  said  will  to  dispose  of 
property  In  which  his  wife  bad  an  Interest 
would  not  invalidate  said  Instruments,  or  ei- 
ther of  them. 

We  are  of  the  opinion  there  was  no  error 
in  refusing  these  charges.  It  may  be  con- 
ceded that  each  embraeed  a  correct  abstract 
proposition  of  law,  but  under  the  facts  in 
this  case  we  think  the  giving  of  them  would 
most  lUiely  have  misled  the  jury.  It  is  im- 
proper for  the  court,  as  has  been  repeatedly 
held,  to  single  out  any  one  fact  in  a  case, 
and,  by  too  prominently  placing  the  same 
before  the  Jury,  unduly  impress  them  with 
the  idea  of  its  importance.  Likewise  It 
would  be  error  to  Instruct  the  Jury  that  a 
certain  Inference  could  or  could  not  be 
drawn  from  a  particular  fact  or  condition, 
when  such  inference  must  be  drawn  from 
all  the  facts  and  circumstances  in  the  case 
relative  thereto.  Such  course  has  frequent- 
ly been  held  to  be  upon  the  weight  of  the 
evidence,  and  It  is  believed  the  special 
charges  under  consideration,  in  view  of  the 
facts  and  circumstances  developed  in  this 
case,  are  subject  to  that  objection.  The  sev- 
eral facts  or  circumstances  adduced  upon  the 
trial  to  support  the  issue  of  undue  influence, 
taken  and  considered  separately  and  alone 
without  the  supporting  evidence,  would  not 
be  sufficient  to  support  the  finding  of  the 
jury  on  that  issue,  but  considered  as  a  whole 
was  sufficient,  we  think,  to  authorize  the 
conclusion  that  such  Influence  was  brought 
to  bear  upon  James  Neilon,  deceased,  to  pro- 
care  the  will  and  codicil  in  question.  Be- 
sides the  court's  charge  was  very  fair  and 
full  upon  all  the  issues  submitted,  and  suffi- 
cient to  preclude  the  probability  of  injury  to 
appellant's  rights  by  the  refusal  of  the  spe- 
cial charges.  The  Jury  were  Instructed  in 
effect  that  James  Neilon,  Sr.,  had  the  legal 
rigbt  by  will  to  devise  his  property  to  whom- 
soever it  pleased  him,  and  that  if  he  was  of 
sound  mind  and  not  under  undue  influence,- 
be  would  have  the  legal  right  to  make  an 
unequal  distribution  of  Us  property  among 
his  children  and  grandchildren;  that  If  he 
bad  mental  capacity  enough  to  know  and 
appreciate  the  natural  objects  of  his  bounty, 
and  the  character  and  disposition  of  his 
property  as  descrltied  by  the  will  and  codicil 
sought  to  be  probated,  then  he  had  sufficient 


mind  to  make  them;  that  by  the  words 
"undue  Influence"  as  used  with  respect  to 
the  execution  of  a  will  and  codicil  is  meant 
any  means  employed  upon  or  with  the  tes- 
tator which,  under  the  circumstances  and 
condition  by  which  the  testator  was  sur- 
rounded, he  could  not  well  resist,  and  which 
controlled  his  volition,  and  induced  him  to 
do  what  he  otherwise  would  not  have  done. 
They  were  further  instructed  that  If  they 
believed,  from  the  facts  and  circumstances 
In  evidence,  that,  at  the  time  James  Neilon, 
Sr.,  signed  the  will  and  codicil,  his  mind 
and  memory  were  sufficiently  sound  to  en- 
able him  to  Imow  and  understand  what  he 
was  doing,  and  the  effect  of  the  act,  to  find 
a  verdict  in  favor  of  the  proponent,  Gal- 
lagher, on  this  issue,  or  that  if  they  believ- 
ed the  said  James  Neilon,  at  the  time  he 
executed  the  will  on  the  8tb  day -of  April, 
1903,  was  of  unsound  mind,  or  was  induced 
to  execute  same  by  reason  of  "undue  in- 
fluence," yet  If  they  further  believed  from 
all  the  facts  and  circumstances  in  evidence 
that  afterwards  on  the  6th  day  of  December, 
1903,  when  he  executed  the  instrument  of- 
fered as  codicil  to  said  will,  he  was  of 
sound  and  disposing  mind  and  memory,  and 
was  not  laboring  under  any  "undue  in- 
fluence," and  referred  to  and  published  the 
instrument  executed  by  him  on  the  8th  day 
of  April,  1903,  as  his  last  will  and  testament, 
to  return  a  verdict  in  favor  of  proponent, 
Gallagher,  establishing  both  instruments  as 
valid  and  binding.  With  these  Instructions 
before  the  Jury  no  harm  was  done  appellant 
by  the  refusal  of  the  special  charges  request- 
ed relating  to  the  same  issues. 

There  are  some  assignments  complaining 
of  the  admission  and  rejection  of  certain 
testimony.  These  assignments  have  been 
carefully  examined,  with  the  conclusion 
reached  that  neither  of  them  discloses  re- 
versible error. 

Other  assignments  not  discussed  are  ei- 
ther disposed  of  adversely  to  appellant's  con- 
tention by  what  has  been  said,  or  present  no 
reversible  error. 

The  judgment  of  the  court  below  is  af- 
firmed. 


BT.  WORTH  &  B.  G.  RT.  CO.  v.  KINDER. 

(Court  of  Civil   Appeals  of  Texas.     May  25, 
1907.) 

1.  Appeal  ano  e:ebob  (§  776*)— DisuissaI/— 

VOLUNTABY  DiSlUSSAL. 

Where  appellee  had  not  appeared  in  any 
way  l>efore  the  appeal  was  dismissed  upon  ai>- 
pellant's  motion,  no  rights  of  appellee  were  prej- 
adiced  by  the  dismissal. 

[Ed.  Note. — For  other  cases,'  see  Appeal  and 
Error,  Cent  Dig.  |  3115;   Dec.  Dig.  |  776.*] 

2.  Appeai.  and  Ebbob  (|  807*)— Dishissal— 
Reinstatement. 

Where  appellee  bad  not  appeared  in  any 
manner  when  appellant  had  the  appeal  dismiss- 
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ed  so  that  none  of  appellee's  rights  were  preju- 
diced thereby,  that  appellee  intended  at  some 
time  to  ask  the  statutory  damages  for  delay  in 
prosecution  was  not  ground  for  reinstatement  of 
the  case  to  assess  such  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3177 ;    Dec.  Dig.  1  807.*] 

Action  bctweoi  the  Ft  Wortb  &  Bio  Gran- 
de Railway  Company  and  R.  G.  Kinder.  On 
motion  to  reinstate  the  appeal,  after  dismiss- 
al on  appellant's  request,  for  assessment  of 
statutory  damages  for  delay.    Motion  denied. 

C.  H.  Yoakum  and  West,  Chapman  &  West, 
for  appellant    Ramsey  &  Odell,  for  appellee. 

RAINEY,  C.  J.  On  a  former  day  of  this 
term,  to  wit.  May  11,  1907,  at  the  request  of 
appellant,  we  dismissed  the  appeal  in  this 
case,  assessing  the  appellant  with  costa  The 
appellee  now  presents  a  motion  to  reinstate 
the  cause  and  be  allowed  to  file  a  motion  to 
assess  10  per  cent  damages  for  delay. 

Appellee's  motion,  we  think,  comes  too  late. 
Before  the  order  of  dismissal  was  made  the 
appellee  bad  not  appeared  In  the  case  by 
brief,  cross-assignment  of  error,  nor  sugges- 
tion of  delay.  This  being  the  state  of  the  rec- 
ord. It  was  the  right  of  appellant  to  have  It 
dismissed,  as  no  rights  of  the  appellee  were 
prejudiced,  as  shown  by  the  record.  Elliott's 
Appellate  Procedure,  !  534.  That  appellee  in- 
tended at  some  time  to  suggest  delay  and  ask 
the  assessment  of  the  10  per  cent  damages 
allowed  by  statute  in  delay  cases  Is  not  a 
sufficient  reason  to  authorize  the  court  to 
reinstate  the  case  and  hear  the  suggestion. 

The  motion  is  refused. 

Motion  refused. 


EL  PASO  SOUTHWESTERN  R.  CO.  t. 

BARRETT. 

(Court  of  Civil  Appeals  of  Texas.) 

Additional  opinion. 

For  former  opinion,  see  101  S.  W.  1025. 

JAMES,  O.  J.  Having  omitted  In  the  opin- 
ion to  dispose  of  the  seventh  assignment  of 
error,  we  here  do  so  by  stating  that  the  tes- 
timony was  not  such  as  demanded  a  verdict 
for  defendant  in  response  to  the  charge  men- 
tioned in  the  assignment 

Writ  of  error  refused. 


TEXAS  MIDLAND  R.  R.  v.  H.  L.  EDWARDS 

&  CO. 
(Court  of  Civil  Appeals  of  Texas.    July  1,  1809. 

Rehearing  Denied  Oct  9,  1909.) 
1.  Cabbiebs  ({  134*)— Freight— Agents. 

In  an  action  against  a  railroad  company 
for  the  value  of  cotton  destroyed  by  fire,  while 
on  the  platform  of  a  cotton  compress  company 
to  be  compressed  and  shipped  over  defendant's 
railroad,  evidence  held  to  sustain  a  finding  that 
the  compress  company  was  defendant's  agent 
tor  receiving  the  cotton. 

(Ed.    Note. — For    other    cases,    see    Carriers, 
IJec  Dig.  §  134.*] 


2.  Casbikbs  (I  41*)- FaKiOHT— Deltvebt. 

Plaintiff  delivered  cotton  to  a  compress  com- 
pany, which  was  defendant's  agent  for  ship- 
ment when  compressed,  and  after  the  cotton 
had  been  checked  by  the  compress  company. 
plaintitF  presented  tne  bills  of  lading  to  de- 
fendant's a^ent,  hut  he  refused  to  sign  them  be- 
cause the  msurance  carried  by  the  compress 
company  to  cover  cotton  on  its  platform  for 
shipment,  pursuant  to  an  agreement  between  it 
and  the  railroad  company,  was  not  sufficient  to 
cover  the  cotton  then  on  hand,  and  plaintifTa 
cotton  was  destroyed  before  the  bills  of  lading 
were  signed.  Held,  that  there  was  a  delivery 
of  the  cotton  to  defendant  for  transportation 
before  the  fire. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  102,  103 ;    Dec.  Dig.  §  41.*] 

3.  Cabbiebs  (|  1S3*)— Lobs  or  Goons— Limi- 

TATIOII     OF    LlABIUTT— FaILVBE    TO     SlGX 

Bill  or  Lading. 

Where  cotton  had  been  delivered  to  a  rail- 
road company  and  accepted  for  shipment  that 
the  bills  of  lading,  which  were  prepared  by  the 
shipper  and  presented  to  the  company's  agent 
for  signing,  bat  not  signed  before  the  cotton 
was  destroyed  by  fire,  exempted  the  company 
from  liability  for  loss  by  fire,  would  not  pre- 
vent a  recovery  of  the  value  of  the  cotton,  as 
the  company's  liability  did  not  depend  npon 
the  undelivered  bill  of  lading,  but  upon  ac- 
ceptance of  the  cotton  for  transportation. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  H  694-696;    Dec.   Dig.   {   153.*] 

Error  from  District  Court  EUinfman  Coun- 
ty;  F.  L.  Hawkins,  Judge. 

Action  by  H.  L  Edwards  &  Co.  ag&iiist 
the  Texas  Midland  Railroad.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

A.  H.  Dashiell  and  Ogden,  Brooks  &  Na- 
pier, for  plaintiff  in  error.  Tonng  &  Adams 
and  (yockrell,  Gray  &  Thomas,  for  defend- 
ants in  error. 

BOOKHOUT,  J.  This  salt  was  brought 
by  the  defendant  in  error,  H.  L  Edwards 
&  Co.,  in  the  district  court  of  Kaufman 
county,  Tex.,  against  the  plaintiff  in  error, 
the  Texas  Midland  Railroad,  to  recover  the 
value  of  74  bales  of  cotton,  which  were,  on 
the  I9tb  day  of  December,  1901,  destroyed 
by  fire  while  situated  on  the  compress  plat- 
form of  the  Shippers'  Warehouse  &  Compress 
Company,  at  Terrell,  Tex.  That  plaintifif  al- 
leged that  on  the  18th  and  19th  days  of  De 
cember,  1901,  the  plaintiffs  delivered  to  the 
defendant  on  its  platform  in  the  city  of 
Terrell,  Tex.,  310  bales  of  cotton  for  Imme- 
diate shipment  by  defendant  to  Liverpool 
and  100  bales  of  cotton  for  like  immediate 
shipment  to  Havre.  That  said  platform  was 
the  platform  of  the  Shippers'  Warehouse  & 
Compress  (Company  at  Terrell,  but  the  same 
adjoins  the  tracks  of  defendant  and  said 
platforms  were  on  said  dates,  and  for  a  long 
time  theretofore  had  been,  the  only  plat- 
forms for  the  purpose  of  receiving  and  ship- 
ping cotton  of  all  kinds  owned  or  controlled 
by  defendant  In  Terrell,  and  the  same  were 
the  usual  places  for  its  receipt  of  cotton  for 
shipment  and  the  only  place  that  defendant 
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had  for  such  purpose  at  sacb  time,  and  It 
was  defendant's  universal  custom  to  recelTO 
ootton  for  shipment  on  said  platforms.  That 
defendant  received  said  cotton  for  Immediate 
shipment,  and  caused  the  same  to  be  segre- 
gated and  put  In  a  place  to  Itself;  same  be- 
ing properly  marked  and  tagged  for  ship- 
ment as  aforesaid.  That  thereupon  the 
plaintiffs  prepared  bills  of  lading  for  said 
cotton,  and  said  bills  of  lading  were  O.  K.'d 
by  defendant's  servants  and  agents,  who 
checked  said  cotton,  and  ascertained  that  it 
waa  there.  That  thereupon  said  bills  of  lad- 
ing were  handed  to  the  station  agent  of  de- 
fendant at  12  o'clock  on  the  19th,  and  he 
was  requested  to  sign  the  same.  The  said 
agent  promised  to  sign  said  bills  by  2  o'clock 
in  the  afternoon,  but  for  some  reason  un- 
known to  plaintiffs  he  failed  and  refused  to 
sign  the  same  at  2  o'clock,  and  for  some 
hours  thereafter,  although  demand  was  made 
of  him  that  he  sign  same.  That  from  said 
2  o'clock  until  5  o'clock  the  said  station 
agent  kept  promising  to  sign  said  bills,  but 
bad  not  done  so  at  about  5  o'clock,  when  a 
fire  broke  out  upon  said  platform  and  de- 
stroyed 74  bales  of  plalntilTs  cotton,  which 
had  been,  as  above  alleged,  delivered  by  it 
to  defendant  for  shipment  as  aforesaid,  69 
out  of  the  shipment  for  Liverpool,  and  6  out 
of  the  shipment  for  Havre.  That  after  the 
destruction  by  fire  plaintiffs  still  demanded 
of  defendant  that  It  sign  and  deliver  them 
said  bills  of  lading,  but  the  agent  then  re- 
fused to  do  so.  That  plaintiffs  had  com- 
pleted their  delivery  of  said  cotton  to  de- 
fendant and  had  done  all  that  they  could 
do  towards  the  shipment  of  same,  and  that 
defendant  had  received  the  same  for  ship- 
ment as  a  common  carrier  prior  to  its  de- 
struction by  fire.  The  defendant  answered 
by  general  demurrer,  general  denial,  and 
si>ecially  answered,  alleging  the  facts  why 
it  claimed  the  plaintiffs  ought  not  to  recov- 
er. A  trial  resulted  in  a  Judgment  for  plaln- 
tUb  for  (4,199.33,  the  value  of  the  cotton 
bnmed,  and  defendant  perfected  a  writ  of 
error. 

Conclusions  of  Fact 

The  cause  was  tried  by  the  court  without 
a  Jury,  and  the  court  filed '  conclusions  of 
fact  from  which  it  appears:  That  in  Decem- 
ber, 1001,  and  for  many  years  prior  thereto, 
H.  L.  Edwards  &  Co.  had  been  buyers  and 
exporters  of  cotton,  and  were  represented  at 
Terrell  by  Lndas  Rabh,  as  tbeir  agent  That 
at  the  same  time,  and  long  prior  thereto,  the 
Texas  Midland  Railroad  had  been  In  the 
business  of  a  common  carrier  of  freight  and 
passengers,  and  as  such  bad  been  engaged 
In  the  transportation  of  cotton  for  foreign 
shipment  That  the  defendant  company  had 
no  facilities  at  its  depot  for  the  reception  of 
cotton  for  shipment  and  all  cotton  Intended 
for  foreign  shipment  over  its  road,  as  well 
aa  over  the  Te^as  &  Pacific  Railroad,  was 
delivered  to  the  respective  roads  on  the  plat- 


toim  of  tilie  Shippers'  Waiehonae  ft  Com- 
press Company,  the  said  railroads  having 
spurs  or  side  tracks-  contignious  to  said  com- 
press platform  and  on  opposite  sides  thereof. 
That  by  the  general  custom  and  usual  course 
of  business  dealing  between  the  cotton  ship- 
pers, the  railroad  and  said  compress  com- 
pany, which  had  prevailed  for  many  years, 
all  cotton,  when  Intended  for  f(»«ign  ship- 
ment was  delivered  on  the  compress  plat- 
form. If  the  same  was  local  cotton — that 
is,  cotton  which  had  been  marketed  from 
the  wagons  in  the  city  of  Terrell — the  same 
was  hauled  from  the  cotton  yards  to  the 
compress  company's  platform,  and  the  man- 
agement of  said  compress  Issued  what  was 
known  as  dray  receipts  for  this  local  cot- 
ton as  it  was  delivered  at  the  compress.  If 
the  cotton  Intended  for  shipment  was  "locat- 
ed In"  from  the  noncompress  points,  it  was 
delivered  by  the  railroad  so  transporting  It 
to  Terrell  to  the  compress  platform,  where 
It  was  taken  charge  of  by  the  compress  man- 
agement for  the  owner  of  the  cotton,  said 
compress  management  issuing  receipts  or 
tickets  for  this  cotton,  and  tagging  tlie  same 
In  order  that  it  could  be  identified.  When- 
ever any  exporter  of  cotton  desired  to  ship 
the  same,  they  would,  after  having  collected 
the  same  upon  the  compress  platform,  as 
aforesaid, 'and  determining  over  which  rail- 
road they  would  ship,  usually  prepare  their 
own  bills  of  lading  as  a  matter  of  conven- 
ience, and  take  them  to  the  superintendent  of 
the  compress,  who  would  check  up  the  cot- 
ton, and  see  that  it  was  all  on  the  compress 
platform,  and  would  take  up  the  dray  re- 
ceipts and  also  the  receipts  for  the  "localed 
in"  cotton,'  which  was  Included  in  the  bills 
of  lading,  and,  after  said  cotton  was  ascer- 
tained to  be  <Hi  the  platform,  would  O.  K. 
this  bill  of  lading.  The  approval  at  that 
time  of  the  bills  of  lading  consisted  of  "O. 
K.,"  signed  by  W.  H.  Flowers,  who  was 
superintendent  of  the  compress.  These  bills 
of  lading  were  left  blank  as  to  date,  and  aft- 
er receiving  the  O.  K.  of  the  superintendent 
of  the  compress,  the  shippers  of  the  cotton, 
or  some  one  representing  them,  would  then 
take  the  bills  of  lading  to  the  agent  of  the 
railroad  over  which  the  cotton  was  desired 
to  be  shipped  to  fie  signed  and  dated  by  said 
agent 

There  was  an  arrangement  and  agreement 
between  the  comjjress  company  and  the  Tex- 
as Midland  Railroad  that  said  company 
should  protect  it  in  the  way  of  insurance 
against  the  cotton  delivered  on  the  compress 
platform  for  shipment  over  said  railroad. 
The  said  compress  company,  in  pursuance  of 
this  agreement  carried  a  blanket  policy  of 
$15,000  for  the  protection  of  the  Texas  Mid- 
laud  Railroad,  and  If  at  any  one  time  there 
was  more  cotton  for  shipment  over  the  Tex- 
as Midland  Railroad  than  this  blanket  policy 
covered,  then  by  said  arrangement  and  agree- 
ment the  compress  company  took  out  short- 
term  policies  to  cover  their  excess,  and  the 
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railroad  company  would  decline  to  sign  the 
bills  of  lading  until  it  was  protected  for 
the  amount  of  cotton  tben  on  tbe  compress 
for  compression  and  shipment,  until  It  was 
protected  either  by  the  blanlcet  policy  or 
short-term  policies  in  addition  thereto.  The 
plaintiffs  in  this  case  were  not  a  party  to 
this  arrangement  between  the  compress  com- 
pany and  the  railroad;  had  nothing  to  do 
with  the  payment  of  tbe  insurance  premiums, 
and  tbe  policies  were  not  taken  out  for  the 
benefit  of  the  plaintiffs,  or  other  shippers, 
but  solely  for  the  benefit  ot  the  railroad. 

On  the  19th  day  of  December,  1901,  and 
prior  thereto,  the  defendant  railroad  had  no 
receiving  or  checking  clerk  to  receive  and 
check  the  cotton  received  at  the  compress 
platform  and  intended  for  compression  and 
shipment  over  its  road,  and  by  tbe  custom 
and  usage  which  had  grown  up  at  Terrell, 
W.  H.  Flowers,  the  manager  or  the  superin- 
tendent of  the  compress  company,  performed 
this  duty  of  receiving  and  checking  clerk  in 
the  manner  and  under  the  course  of  dealing 
stated  in  these  findings.  The  manager  of 
the  compress  had  requested  the  defendant 
company  to  place  a  checking  clerk  on  the 
compress  platform  in  order  that  tbe  com- 
press management  might  be  relieved  of  this 
labor,  but  this  the  defendant  railroad  com- 
pany declined  to  do,  stating  that  they  were 
willing  to  take  the  checking  of  said  Flowers 
as  to  the  cotton,  and  declined  to  place  a  re- 
ceiving or  checking  clerk  on  the  compress 
platform  to  do  this  work. 

On  the  19th  day  of  December,  1901,  H.  Ij. 
Edwards  &  Co.  had  placed  on  the  compress 
platform  410  bales  of  cotton.  Intended  for 
shipment,  after  compression,  to'  Liverpool, 
England,  and  Havre,  France,  over  the  de- 
fendant's railroad.  Some  of  this  cotton  bad 
been  localed  in  from  noncompress  points,  but 
most  of  it  was  local  cotton,  which  bad  been 
banled  from  the  cotton  yards  at  Terrell  to 
the  compress  platform.  The  bills  of  lading 
were  prepared  for  this  cotton  by  H.  L.  Ed- 
wards &  Co.  at  Dallas,  and  sent  to  Rash, 
their  agent  at  Terrell,  said  bills  of  lading, 
identifying  the  same  in  the  usual  way,  and 
there  presented  to  W.  H.  Flowers,  the  su- 
perintendent of  the  compress,  who  checked 
up  the  cotton  and  took  up  the  dray  receipts 
and  receipts  for  the  localed-ln  cotton,  and 
O.  E.'d  the  bills  of  lading  In  the  usual  way. 
This  was  done  about  12  o'clock  on  this  day. 
These  bills  of  lading  were  then  taken  by  a 
representative  of  the  plaintiffs  to  G.  W. 
Pence,  agent  of  the  defendant  railroad,  and 
the  6nly  person  expressly  authorized  to  sign 
bills  of  lading  for  it ;  but  Pence,  at  this  time, 
was  not  in  the  office.  I^ater  on  his  attention 
was  called  to  the  bills  of  lading,  and,  after 
checking  up  the  cotton  as  shown  In  the  bills 
of  lading  with  his  Insurance  policies,  found 
that  be  was  some  ^,000  short  on  Insurance, 
and  declined  to  sign  the  same  until  the  com- 
press bad  taken  out  a  short-term  iwlicy  in 
addition  to  the  blanket  policy  to  protect  this 


excess.  He  tel^boned  to  Flowers,  and  E'low- 
ers  assured  him  that  he  would  take  out  sndi 
short-term  policies,  after  some  controversy 
as  to  fixing  the  value  of  the  cotton  for  In- 
surance purposes,  and  said  Pence  commenced 
work  on  the  bUls  of  lading  and  duplicates 
thereof,  preparing  them  for  his  signature 
when  said  Insurance  policies  had  been  ar- 
ranged. During  the  time  the  said  Pence 
was  working  on  said  bills  of  lading  be  tele- 
phoned to  Griffith,  the  Insurance  man,  whom 
Flowers  had  informed  Pence  would  cover 
the  cotton  by  Insurance,  but  Griffith  was  out 
of  the  office,  but  be  was  Informed  by  some 
one  In  the  office  that  the  policies  would  be 
issued.  That  la  O.  E.'ing  tbe  said  bills  of 
lading  said  Flowers  was  acting  for  defend- 
ant Pence  continued  to  work  on  the  bills 
of  lading,  preparatory  to  signing  them  when 
the  insurance  had  been  arranged  to  bis  sat- 
isfaction, but  before  this  had  been  done  a  fire 
broke  out  on  the  compress  platform,  and  74 
bales  of  this  cotton  was  destroyed.  Pence 
had  failed  and  declined  so  far,  before  the 
fire,  to  sign  these  bills  on  account  of  insur- 
ance, and  after  the  fire  he  refused  to  sign 
same,  though  asked  to  do  so  by  plaintiff. 
The  Insurance  policies  were  not  issued,  nor 
the  bills  signed,  but  were  returned  to  plain- 
tiffs, and  were  by  them  applied  to  a  subse- 
quent shipment  of  cotton.  No  complaint  w^as 
made  by  the  agent  of  the  defendant  company 
as  to  tbe  checking  of  tbe  cotton  or  O.  K.'lng 
of  tbe  bills  of  lading  by  Flowers,  and  his 
only  reason  for  not  slgnliag  them  was  on  ac- 
count of  tbe  shortage  of  insurance. 

By  the  general  usage  the  owner  of  cotton 
would  give  shipping'  Instructions  in  writing 
to  the  compress  company,  and  no  shipping 
instructions  were  given  to  the  agent  of  the 
railroad  after  such  instructions  were  given 
to  the  compress  company,  and  the  compress 
company  marked  and  tagged  the  cotton  which 
was  already  on  the  platform,  which  had  been 
localed  in,  according  to  such  shipping  instruc- 
tions; but  the  cotton  which  was  hauled  to  the 
compress  platform  from  tbe  local  cotton 
yards  was  marked  for  shipment  when  deliv- 
ered to  tbe  compress.  And  this  was  the 
method  pursued  with  reference  to  the  410 
bales  of  cotton  in  question.  After  this  cot- 
ton was  delivered  to  the  compress  company 
with  shipping  instructions  no  further  In- 
structions were  given,  either  to  the  compress 
management  or  to  the  railroad  with  refer- 
ence to  tbe  cotton  by  the  owners  thereof,  and 
they  bad  nothing  further  to  do  with  the  oot- 
ton  in  furtherance  of  its  transportation. 

After  tbe  bills  of  lading  had  been  O.  K.'d 
by  Flowers,  and  the  cotton  checked  by  him, 
and  tbe  owner  of  the  cotton  had  presented 
these  bills  of  lading  to  the  agent  of  the  de 
fendant  company  with  a  request  to  sign  them, 
there  was  nothing  further  the  shipper  conld 
do  in  furtherance  of  the  transportation  of  the 
cotton,  and  there  was  nothing  further  to  be 
done  to  the  cotton  to  prepare  it  for  tran»- 
portation,  except  to  compress  the  8am& 
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Said  Flowers  was  not  employed  by  the 
trallroad  company  directly  to  perform  the  dn- 
ties  either  of  receiving  or  checking  clerk,  but 
■such  duties  as  were  performed  by  blm  In  this 
regard  grew  out  of,  and  were  a  part  of,  the 
jusage  and  cnstom  Incident  to>  the  compres- 
sion and  shipment  of  cotton  at  Terrell.  The 
usages  and  customs  with  reference  to  recelT- 
-Ing,  checking,  compressing,  and  shipping  all 
cotton  as  detailed  In  the  foregoing  findings 
was  the  universal  custom  at  the  town  of  Ter- 
rell, not  only  between  plaintiffs  and  defend- 
ant railroad,  but  between  all  other  shippers 
and  such  railroad,  and  between  all  other  ship- 
pers and  the  Texas  &  Pacific  Railroad,  and 
such  usages  and  customs  were  carried  out 
with  reference  to  the  410  bales  of  cotton  In 
question,  up  to  the  time  of  the  fire;  but  the 
bills  of  lading  were  not  signed,  nor  the  in- 
surance to  cover  excess  talcen  out,  as  here- 
tofore shown  In  these  findings. 

The  Shippers'  Warehouse  &  Compress  Com- 
pany was  a  corporation  duly  incorporated  un- 
der the  general  laws  of  the  state  of  Texas, 
authorized  to  do  business  In  Kaufman  county, 
among  other  counties,  and  was  on  December 
19,  1901,  and  for  some  time  prior  thereto,  the 
owner  at  the  cotton  compress  and  Its  plat- 
form at  Terrell,  Tez.,  and  was  operating  the 
same  as  a  cotton  compress.  Section  13  of 
the  rules  and  regulations  of  the  Railroad 
Commission,  which  was  in  force  and  effect 
at  the  time  of  the  fire  In  question,  provides 
as  follows:  "Sec.  13.  When  cotton  is  ten- 
dered to  a  railroad  company  upon  a  compress 
platform  which  Is  situated  on  the  track  of 
such  railroad  company.  It  shall  be  the  duty 
of  such  railroad  company  to  take  charge  of 
and  receipt  for  such  cotton  in  the  same  man- 
ner aad  on  the  same  terms  as  It  would  re- 
ceive fuid  receipt  for  the  cotton  If  tendered 
at  Its  depot,  platform  or  other  place  assign- 
ed by  It  for  such  transactions;  provided, 
however,  that  the  shipper  or  the  compress 
company  shall.  In  such  cases,  assume  the  ad- 
ditional risk  of  Insurance  Involved  by  such 
act  of  the  railroad  company."  After  the  cot- 
ton was  delivered  to  the  compress  for  com- 
pression and  shipment  the  owners  Qf  the  cot- 
ton had  nothing  further  to  do  with  it  with 
reference  to  loading  the  same  into  the  cars 
of  the  defendant  company.  The  agent  of  the 
railroad  would  ascertain  from  the  manage- 
ment of  the  compress  how  many  cars  would 
be  needed  for  cotton  then  on  the  platform 
ready  for  compression  and  shipment,  and 
these  cars  would  be  placed  upon  the  side 
track  of  the  defendant  company  alongside  of 
the  platform,  and  loaded  by  the  compress 
j>eople.  None  of  the  cotton  In  question  had 
been  compressed  at  the  time  of  the  fire, 
which  consumed  the  74  bales,  but  it  was  un- 
derstood that  such  cotton  was  delivered  for 
immediate  shipment  as  soon  as  same  could 
be  compressed,  shipping  instructions  having 
been  given  by  the  plalntifts  to  the  compress 
company. 


Conclusions  of  Law. 

The  controlling  questions  arising  on  the 
facts  are:  (1)  Was  the  compress  company 
the  agent  of  the  railroad  company  as  to  this 
cotton?  (2)  Was  there  a  delivery  of  the 
cotton  to  the  railroad?  The  facts  show  that 
the  railroad  company  had  no  facilities  at 
Its  depot  for  the  reception  of  the  cotton  in- 
tended for  foreign  shipment,  as  this  par- 
ticular cotton  was,  that  the  cotton  was  de- 
livered on  the  platform  of  the  compress  com- 
pany, and  that  the  railroad  maintained  a 
spur  track  out  to  the  platform  of  the  com- 
press, and  the  usual  custom  and  course  of 
dealing  between  cotton  shippers  on  the  one 
hand,  and  the  compress  company  and  the 
railroad  on  the  other,  was  that  all  cotton  In- 
tended for  foreign  shipment  was  delivered 
at  the  compress  platform.  By  the  rules  and 
regulations  of  the  Railroad  Commission  of 
Texas,  It  is  made  the  duty  of  the  railroad 
company,  when  cotton  Is  tendered  to  It  upon 
a  compress  platform  situated  on  Its  track, 
to  take  charge  of  and  receipt  for  such  cot- 
ton In  the  same  manner  and  on  the  same 
terms  It  would  receive  and  receipt  for  the 
cotton  if  tendered  It  at  Its  depot  platform  or 
other  place  assigned  by  It  for  such  transac- 
tions. It  was  shown  that  the  plaintiffs  had 
concentrated  and  delivered  410  bales  of  cot- 
ton on  the  platform  Qf  the  compress  for  for- 
eign shipment,  and  had  prepared  bills  of 
lading  in  proper  form  for  the  transportation 
of  said  cotton  over  appellant's  railroad,  aild 
that  W.  H.  Flowers,  the  superintendent  of 
the  compress  company,  had  examined  said 
bills  of  lading,  and  ascertained  that  the 
cotton  called  for  and  included  In  said  bills 
of  lading  was  on  the  platform  of  the  com- 
press company,  and  approved  the  same  by 
marking  the  same  "O.  K.,"  and  signing  his 
name  thereto;  that  upon  O.  K.'lng  the  bills 
of  lading  he  took  up  the  receipt  of  the  com- 
press company  Issued  to  the  draymen,  or 
whoever  delivered  the  cotton  to  the  com- 
press. These  bills  of  lading,  after  having 
been  O.  K.'d  by  W.  H.  Flowers,  were  by 
plaintiffs'  agent  delivered  to  the  agent  of  the 
railroad  company,  to  be  by  blm,  as  was  his 
custom  upon  receiving  such  bills  of  lading, 
dated  and  signed.  He  began  work  on  the 
bills  of  lading  preparatory  to  signing  them, 
and  after  checking  up  the  cotton,  as  shown 
in  the  bills  of  lading,  with  his  Insurance  poli- 
cies, found  he  was  some  $3,000  short  on  In- 
surance, and  declined  to  sign  the  same  until 
the  compress  company  took  out  a  short-term 
policy  in  addition  to  Its  blanket  policy  for 
$15,000  then  on  the  cotton.  This  refusal 
was  based  on  an  agreement  between  the 
compress  company  and  the  railroad  company 
that  the  compress  company  should  protect 
the  railroad  company  In  the  way  of  Insur- 
ance against  the  cotton  delivered  on  the  com- 
press platform  for  shipment  over  said  rail- 
road, and  that  the  railroad  would  decline 
to  sign  the  bills  of  lading  Tmtll  It  was  pro- 


Digitized  by 


Google 


574 


121  SOUTHWESTERN'  REPOKTBB. 


Cl'ex. 


tected  (or  the  amount  of  cotton  then  on  the 
compress  platform  for  compression  and  ship- 
ment, either  by  the  blanltet  policy  or  short- 
term  policies  in  addition  thereto.  The  plain- 
tiffs were  not  parties  to  this  agreement,  and 
had  nothing  to  do  with  it  Pence,  the  agent 
of  the  railroad  company,  telephoned  Flowers, 
and  after  some  controversy  Flowers  assured 
Pence  that  he  would  take  out  the  additional 
short-term  policy.  During  the  time  Pence 
telephoned  the  Insurance  agent  whom  Flow- 
ers had  Informed  him  would  issue  the  policy 
for  additional  insurance,  but  the  agent  was 
not  In  his  office,  but  he  was  Informed  by 
some  one  In  the  office  that  the  policy  would 
be  Issued,  Before  the  policy  was  issued, 
and  while  Pence  was  at  work  on  the  bills 
of  lading,  and  before  be  bad  signed  them, 
a  fire  occurred  on  the  compress  platform, 
which  destroyed  74  bales  of  the  cotton.  The 
fact  that  the  raUroad  company  had  no  place 
to  receive  cotton  Intended  for  export  ship- 
ment but  the  compress  platform;  that  it 
had  no  employes  for  the  handling  of  the 
cotton  while  on  the  platform,  but  acqepted 
the  O.  K.  of  the  superintendent  of  the  com- 
press as  to  the  number  of  bales  thereon,  and 
relied  on  the  compress  company's  employes 
to  load  the  cotton  in  its  cars — tends  strongly 
to  show.  In  our  opinion,  that  In  these  re- 
spects the  compress  company  and  Its  superin- 
tendent were  the  agents  of  the  railroad.  In 
a  case  where  the  facts  were  quite  similar 
to  those  here  existing,  it  was  held  by  the 
Supreme  Court  of  the  United  States  that 
the  issue  as  to  whether  or  not  the  compress 
company  was  the  agent  of  the  railroad  com- 
pany was  raised  by  the  evidence,  and  should 
have  been  submitted  to  the  Jury,  and  a  Judg- 
ment, rendered  upon  an  instructed  verdict. 
In  favor  of  the  railroad,  was  reversed,  and 
a  new  trial  awarded.  Arthur  v.  T.  &  P. 
Ry.  Co.,  204  U.  S.  605,  27  Sup.  Ct  338,  61 
L.  Ed.  590.  On  the  authority  of  that  case 
we  bold  that  under  the  evidence  the  trial 
court  did  not  err  in  his  finding  that  the 
compress  company  and  W.<  H.  Flowers  In  the 
matter  of  the  delivering  and  receiving  the 
cotton  were  the  agents  of  the  railroad  com- 
pany. 

Had  there  been  a  delivery  of  the  cotton  to 
the  railroad  company  at  the  time  of  the 
fire?  No  bill  of  lading  had  been  signed  and 
delivered  to  plaintiffs  at  the  time  of  the  loss. 
But  this  fact  is  not  the  sole  criterion  as  to 
liability  on  the  part  of  the  railroad.  If  the 
facts  show  a  delivery  of  the  cotton  to  the 
railroad  for  immediate  transportation,  then 
its  liability  as  common  carrier  had  attached. 
Railway  ▼.  Hall,  84  Tex.  615;  Railway 
Co.  ▼.  Trawick,  80  Tex.  270,  16  S.  W. 
568,  18  S.  W.  848;  Railway  Co.  v.  Mar- 
tin, 12  Tex.  Civ.  App.  464,  35  8.  W.  21; 
Martin  ▼.  Railway  Co.  (Tex.  Olv.  App.)  27 
S.  W.  267;   Arthur  v.  T.  &  P.  Ry.  Co.,  204 


U.  S.  506,  27  Sup.  Ct  338,  51  L.  Ed.  590. 
It  is  true  that  the  cotton  had  not  been  coni' 
pressed  at  the  time  of  the  fire,  and  this  was 
necessary  in  foreign  shipments,  but  It  was 
understood  that  the  cotton  was  delivered  for 
immediate  shipment  as  soon  as  it  could  be 
compressed;  shipping  Instructions  to  that 
effect  having  been  given  the  compress  com- 
pany. The  compressing  of  the  cotton  and 
the  loading  of  the  same  in  the  cars  were 
matters  to  be  performed  by  the  compress 
company.  The  cotton  was,  at  ttie  time  of 
the  fire  which  destroyed  the  74  bales,  in  the 
control  of  the  railroad,  and  plaintiffs  had 
done  everything  in  their  power  to  procure 
the  signing  of  the  bills  of  lading  and  the 
transportation  of  the  cotton.  The  agent's  re- 
fusal to  sign  the  bills  of  lading  grew  out 
of  a  matter  between  the  compress  company 
and  the  railroad,  to  which  plaintiffs  were 
not  parties,  and  over  which  they  had  no  con- 
trol. The  facts  show  a  delivery  of  the  cot- 
ton to  the  railroad  for  transportation  prior 
to  the  fire. 

It  Is  contended  by  plaintiff  in  error  that 
If  the  cotton  bad  been  delivered  and  ac- 
cepted, then  tbe  shipper  was  bound  by  all 
the  provisions  of  the  bills  of  lading.  Tbe  bills 
of  lading  which  were  O.  K.'d  by  W.  H.  Flow- 
ers contained  a  clause  as  follows:  "No  car- 
rier or  party  in  possession  of  aU  or  any  of 
the  property  herein  described  shall  be  liable 
for  any  loss  thereof  or  damage  thereto,  by 
causes  beyond  its  control ;  or  by  floods  or  by 
fire;  or  by  quarantine;  or  by  riots;  strikes 
or  stoppage  of  labor ;  or  by  leakage,  break- 
age, chaffing,  loss  in  weight,  changes  in 
weather,  heat,  frost,  wet  or  decay;  or  from 
any  cause  if  it  be  necessary  or  usual  to  car- 
ry such  proi)erty  upon  open  cars."  This 
contention  is  not  sustained.  The  bills  of 
lading  were  not  signed,  and  bad  not  become 
the  contract  of  the  parties.  The  liability 
of  the  railroad  did  not  arise  on  the  bills  of 
lading,  but  upon  a  delivery  of  the  cotton  to 
tbe  railroad  for  transportation. 

Finding  no  reversible  error  In  tbe  record, 
the  Judgment  is  affirmed. 


MEI/TON  V.  BEASLET.t 

(Court  of  Civil  Appeals  of  Texas.     Jane   24. 

1909.    Rehearing  Denied  Oct  7,  1908.) 

1.  liUNS  ({  Z*)—AaVBSltESm—BXatBfTATBtm«T 

or  Vbndob's  lasN. 

A  pnrchaser  of  land  gave  as  part  payment 
his  note  which  contained  a  vendors  lien.  The 
vendor  transferred  tbe  note  to  a  third  person, 
and  the  purchaser  paid  It  Thereafter  the  third 
person  advanced  to  him  a  specified  sum  under 
an  agreement  that  the  pavment  of  the  vendor's 
lien  note  should  be  withdrawn  to  tbe  amoont 
advanced,  and  that  the  land  sfaoald  stand  as  se- 
curity therefor,  and  a  new  note  for  the  amount 
advanced  was  executed.  Held,  that  the  transac- 
tion resulting  in  the  execution  and  delivery  of 
the  second  note  created  a  contract  lien  good  as 
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between  the  partiea  and  othen  not  pnichasen 
for  value  without  notice. 

[Ei.  Note.— For  other  caMa,  see  Liena,  Cent 
Dig.  I  24;  Dec  Dig.  J  3.»] 

2.  Vesdob  and  Pubchaseb  (|  280*)  — Pom- 

CtOBDBlB— PUEADtlUG   AWD  PKOOF— VABIANOE. 

The  variance  between  the  petition  epecifical- 
Iv  pleading  a  vendor's  lien  ana  the  proof  estal>- 
lishing  a  contract  lien  was  corrected  bv  the  an- 
swer alleging  the  execntion  of  a  vendor's  Hen 
note  whi<£  had  been  fully  satisfied,  and  that  the 
note  in  suit  was  given  for  borrowed  money,  and 
that  ^e  lien  was  attempted  to  be  fixed  on  the 
land  as  an  original  vendor's  lien  note,  and  by 
the  reply  alleging  that  the  intention  of  the  par- 
ties was  that  the  note  in  suit  should  stand  in 
place  of  the  original  note,  and  be  a  lien  on  the 
land,  justifying  a  Judgment  foreclosing  a  con- 
tract lien. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  S  280.*] 

3.  HOUKSTEAD  (J  115*)— iNCtTMBRANCE. 

An  unmarried  man  may  mortgage  his  home- 
stead, though  the  same  is  exempt  irom  execn- 
tion. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  SI  18a-190;   Dec.  Dig.  I  115.*] 

4.  Husband  and  Witk  (g  278*)  —  Pbopbbh 

iNCnMBEBED — COMMUNITT  PBOPEBXY. 

Where  there  was  no  evidence  that  an  own- 
er had  any  children  entitled  to  share  with  him 
in  the  community  property  on  the  death  of  his 
wife,  it  could  not  be  urged  that  he  owned  only 
a  half  interest,  so  that  his  mortgage  only  in- 
cumbered the  property  to  that  extent. 

[EU.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  {  273.*] 

5.  lintiTATiON  or  AonoNS  ($  151*)— Notes- 
New  Pbomisb. 

Where  there  was  nothing  in  a  will  bequeath- 
ing a  note  to  indicate  that  the  executor,  who 
was  the  guardian  of  a  legatee,  was  to  do  more 
than  pay  the  debts  and  make  a  distribution 
among  the  beneficiaries  and  control  the  portion 
bequeathed  to  the  legatee  until  he  became  of 
age,  a  written  acknowledgment  by  the  maker  of 
Uie  note  Uiat  the  debt  was  just,  due,  and  un- 
paid, made  after  the  death  of  testator,  was  not 
a  promise  to  the  executor  or  guardian  vesting 
in  him  the  title  to  the  debt,  but  was  a  revival 
of  the  old  obligation  and  inured  to  the  legatee, 
since  under  Rev.  St.  1805,  {  1868,  property  left 
by  a  testator  vests  immediately  in  the  legatees, 
and  an  action  by  the  legatee  brought  within  two 
years  after  he  attained  full  age  was  not  barred 
by  limitations,  though  more  than  four  years 
had  elapsed  since  the  acknowledgment. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S|  614-620;  Dec  Dig.  i 
151.»] 

Appeal  from  District  Conrt>  Fannin  Coun- 
ty ;  Ben.  H.  Denton,  Judge. 

Action  by  Bob  C.  Beaaley  against  Charles 
M.  Melton.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    AfSrmed. 

H.  O.  Evans,  for  appellant  McGrady  & 
McMabon,  for  appellee. 

HODGES,  J.  In  August,  1008,  the  ap- 
pellee filed  bis  amended  original  petition  in 
the  usual  form  of  an  action  of  trespass  to 
try  title  to  73%  acres  of  land  situated  in  Fan- 
nin county.  He  alleges  that  in  November, 
1890,  W.  T.  Gray  conveyed  the  aforesaid 
tract  of  land  to  T.  H.  Melton,  and  as  a  part  of 
the  consideration  of  said  conveyance  Melton 


executed  a  note  payable  to  the  order  of  Gray 
due  November  1, 1891,  for  $658,  with  Interest 
and  attorney's  fees ;  that  a  vendor's  lien  was 
retained  in  said  note  to  secure  its  payment ; 
that  afterwards,  and  before  the  maturity  of 
same,  the  note  was  transferred  by  Gray  to 
I.  D.  Beasley.  It  Is  further  alleged  that  on 
February  14,  188S,  in  renewal  and  extension 
of  this  note  and  debt  said  T.  H.  Melton  exe- 
cuted another  note,  a  substantial  copy  of 
which  Is  attached  to  the  petition  as  an  ex- 
hibit, wbich  was  as  a  matter  of  form  in- 
dorsed in  blank  by  Gray,  but  wbich  was  In 
fact  executed  and  delivered  to  L  D.  Beasley 
as  his  property;  that  afterwards,  on  Janu- 
ary 11,  1904,  Melton  eicecuted  a  written  ac- 
knowledgment of  such  debt  by  signing  the 
following  written  entry  on  the  back  of  said 
last-mentioned  note:  "Balance  due  on  this 
note.  Just  and  unpaid  January  11,  1004.  T. 
H.  Melton."  It  Is  also  alleged  that  plaintiff 
is  the  legal  holder  and  owner  of  said  debt 
and  note,  and  that  It  Is  past  due  and  unpaid 
except  certain  credits  mentioned.  It  is  al- 
so alleged  that  in  1006  T.  H.  Melton  con- 
veyed the  land,  or  such  Interest  as  be  had 
in  It  to  the  defendant  In  this  suit,  and  the 
latter  now  owns  that  interest  subject  to  the 
debt  note,  and  vendor's  lien  retained  as 
thereinbefore  described;  that  T.  H.  Melton 
Is  insolvent  and  has  been  adjudged  a  bank- 
rupt; that  I.  D.  Beasley  died  testate  Febru- 
ary 23,  1003,  leaving  a  will  by  the  provisions 
of  which  the  plaintiff  was  made  the  residuary 
devisee  and  legatee  of  bis  estate,  and  thereby 
became  the  legal  owner  of  said  debt  and  note 
against  the  land;  that  the  will  was  duly 
probated  April  8,  1903,  and  by  its  provisions 
administration  of  the  decedent's  estate  was 
withdrawn  from  the  court,  and  his  estate  had 
been  fully  administered,  and  the  debt  and 
notes  turned  over  by  the  executor  to  the 
plaintiff  in  September,  1905 ;  that  the  plain- 
tiff is  only  23  years  of  age,  having  been  born 
in  July,  1885.  The  petition  concludes  with 
a  prayer  for  Judgment,  for  title,  and  posses- 
sion of  the  land;  but.  If  he  is  not  entitled 
to  recover  the  land,  then  he  prays  Judgment 
against  the  defendant  for  the  debt,  interest, 
attorney's  fees,  costs  of  suit,  and  foreclosure 
of  said  vendor's  lien  on  the  land  described, 
and  that  it  be  sold,  to  satisfy  the  debt  and 
costs.  The  defendant,  appellant  here,  filed 
special  and  general  exceptions,  pleads  the 
five  and  ten  years  statute  of  limitation,  al- 
so pleads  limitation  of  four  years  against 
the  note  sued  on,  a  general  denial  and  plea  of 
not  guilty,  and  specially  says  that  the  note 
mentioned  in  the  plaintiff's  petition  as  given 
for  the  purchase  money  for  the  tract  of  land 
was  paid  off  and  fully  discharged  years  ago. 
and  the  vendor's  lien.  If  any,  fully  satisfied, 
and  that  the  note  Involved  In  this  suit  was 
given  for  borrowed  money  and  a  lien  attempt- 
ed to  be  fixed  upon  this  land  as  the  original 
vendor's  Hen  note.    The  appellee  filed  a  sup- 
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plemental  petition,  In  whicb  it  was  alleged 
that,  wtien  the  second  note  mentioned  in  the 
petition  was  executed,  it  was  the  intention 
of  the  parties  and  the  agreement  l>etween  T. 
H.  Melton  and  I.  D.  Beasley  that  the  same 
should  stand  in  place  of  the  original  note, 
and  should  be  a  lien  on  the  land,  was  execut- 
ed for  a  valuable  consideration,  and  thereby 
did  become  a  valid  lien  on  said  land ;  where- 
fore he  prays  as  before.  The  case  was  tried 
before  the  court  without  a  jury,  and  a  judg- 
ment rendered  in  faror  of  the  appellee  fore- 
closing a  lien  upon  the  land  for  the  amount 
of  the  note,  Interest,  and  attorney's  fees,  but 
specially  providing  that  no  execution  should 
issue  against  the  appellant  personally  for  any 
part  of  the  judgment  except  costs  of  suit. 

It  appears  from  the  evidence  that  at  or 
about  the  dates  mentioned  in  the  petition  the 
land  in  controversy  had  been  sold  by  Gray 
to  T.  H.  Melton  and  a  note  for  $558  taken 
as  part  payment  of  the  consideration.  In 
which  a  vendor's  Hen  was  retained;  that  this 
note  was  transferred  to  I.  D.  Beasley  by 
Gray ;  that  thereafter  the  note  was  paid  off 
by  T.  H.  Melton,  but  that  on  the  following 
day  S.  O.  McGee,  acting  as  agent  for  Beas- 
ley, advanced  to  Melton  $500,  and  that  the 
second  note  mentioned  in  the  petition  was 
taken  therefor.  The  testimony  as  to  what  oc- 
curred between  McGee  and  T.  H.  Melton  is 
somewhat  conflicting.  The  court,  however, 
finds  as  follows  upon  that  Issue:  "That  in  a 
sliort  time  after  February  14,  1898  (that  be- 
ing the  date  when  the  first  note  was  paid 
off),  said  Melton  desired  to  borrow  from  I. 
D.  Beasley  the  amount  he  paid  on  said  note, 
less  the  interest  which  bad  accrued,  viz.,  the 
sum  of  $500.  He  made  an  agreement  with 
I.  D.  Beasley  through  his  agent,  S.  D.  Mc- 
Gee, in  substance,  that  Beasley  loan  him, 
T.  H.  Melton,  $500,  and  that  they  consider 
said  payment  made  on  said  note  February 
14,  1808,  as  canceled  or  withdrawn  to  the 
amount  of  $500,  and  that  said  land  would 
stand  as  security  for  such  $500  loan,  and 
that  Beasley  should  have  a  Hen  thereon,  and 
it  was  agreed  and  intended  by  the  parties 
that  same  should  be  a  vendor's  lien  thereon, 
same  as  secured  the  note,  which  had  been 
paid  off,  and  thereupon  T.  H.  Melton  executed 
to  I.  D.  Beasley  a  new  note,  a  copy  of  which 
is  attached  to  plaintiff's  original  petition,  and 
at  the  time  it  was  executed  the  credits  were 
indorsed  thereon  which  purport  to  have  been 
made  prior  to  February  14,  1893,  and  it  was 
understood  that  W.  T.  Gray  would  indorse 
same  in  blank,  which  he  did  a  few  days  there- 
after, and  Beasley  loaned  Melton  $500  there- 
on and  said  original  note  also  turned  back  to 
Beasley,  who,  with  plaintiff,  have  thereafter 
held  same  all  the  time."  The  court  further 
finds  that  on  January  11,  1904,  Melton  made 
the  indorsement  before  mentioned  acknowl- 
edging the  Justness  of  the  note  and  the  fact 
that  it  was  due  and  unpaid.  I.  D.  Beasley 
died  on  the  23d  of  February,  1903,  leaving  a 
written  wlU  in  which  the  plaintiff  in  this  suit 


was  made  the  residuary  legatee  and  devisee, 
and  in  that  way  acquired  the  note  in  ques- 
tion. The  will  was  probated  April  8, 1903,  on 
which  day  S.  D.  McGee  qualified  as  executor. 
The  court  finds  further  that  plaintiff  was 
born  in  1885,  and  soon  after  he  l>ecame  of 
age  McGee  turned  over  the  property  which 
had  been  willed  to  him.  The  court  finds 
that  T.  H.  Melton,  joined  by  his  then  wife, 
on  January,  2,  1906,  deeded  the  land  to  the 
defendant  in  this  suit.  We  do  not  think 
there  was  any  error  in  the  action  of  the  court 
in  overruling  the  general  and  special  excep- 
tions interposed  by  the  appellant  to  the  orig- 
inal petition. 

The  appellant  contends  that  because  the 
evidence  shows  that  the  original  vendor's 
Hen  note  executed  by  T.  H.  Melton  to  Gray 
and  by  the  latter  transferred  to  Beasley  was 
paid  off  and  the  vendor's  H^  thereby  ex- 
tinguished the  court  erred  in  holding  that 
there  was  any  Hen  upon  the  land  which  ap- 
peUee  was  entitled  to  have  foreclosed.  We 
think  the  transaction  between  T.  H.  Melton 
and  McGee  representing  Beasley  In  the  exe- 
cution and  delivery  of  the  second  note  was 
sufficient  to  create  a  contract  lien  good  as 
between  the  parties  and  others  not  purchas- 
ers for  value  without  notice.  Honaker  v. 
Jones  (Tex.)  113  S.  W.  748;  Wright  v.  Camp- 
bell, 82  Tex.  388,  18  S.  W.  706;  Busby  y. 
Bush,  79  Tex.  658,  15  S.  W.  638;  Wilcox  v. 
Bank,  93  Tex.  322,  55  S.  W.  317;  Llpplncott 
v.  York,  86  Tex.  276,  24  S.  W.  275;  Mnstaln 
V.  Stokes,  90  Tex.  358,  38  S.  W.  758;  Arm- 
strong V.  Burkltt  (Tex.  Civ.  App.)  34  S.  W. 
759;  IngersoU  v.  Corom,  211  U.  a  335,  29 
Sup.  Ct  92,  53  li.  ,Ed.  20&  The  appeHant  has 
neither  pleaded  nor  undertaken  to  prove 
that  he  was  a  purchaser  of  the  land  upon 
which  the  Hen  existed  for  value  and  without 
notice;   and  that  question  is  not  involved. 

It  is  also  claimed  that  the  appellee,  having 
specifically  pleaded  a  vendor's  Hen,  was  not 
entitled  to  recover  upon  a  contract  lien.  It 
is  true  the  appellee's  petition  does  allege  the 
existence  of  a  vendor's  Hen,  and  the  facts  as 
stated  show  the  existence  of  a  contract  Hen. 
The  note  sued  on  is  alleged  to  have  been 
given  in  renewal  of  one  which  was  In  fact  a 
vendor's  lien  note.  However,  this  variance 
between  the  allegata  and  probata  was  cor- 
rected by  the  pleadings  of  the  defendant  and 
the  facts  set  up  in  the  supplemental  petition 
filed  by  the  appellee.  The  appellant  in  his 
answer  alleges,  among  other  things,  that  the 
note  described  in  the  plaintiff's  petition  as 
being  given  for  the  purchase  money  for  the 
tract  of  land  was  paid  off  and  fully  discharg- 
ed years  ago,  and  the  vendor's  lien,  If  any, 
fully  satisfied,  and  that  the  note  Involved  In 
this  suit  was  given  for  borrowed  money  and 
the  Hen  attempted  to  be  fixed  upon  the  land 
as  the  original  vendor's  lien  note.  In  reply 
to  this  the  appellee  alleges  that  It  was  the 
intention  of  the  parties  that  this  second  note 
should  stand  In  place  of  the  original  note 
and  be  a  Hen  upon  the  land.    We  think  the 
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pleadings  of  the  parties,  tsikea  as  a  whole, 
are  sufficient  to  support  the  Judgmoit  ren- 
dered. Lyon  V.  Logan,  68  Tex.  (622,  5  S.  W. 
72,  2  Am.  St.  Hep.  5H;  WllUs  t.  Lockett 
(Tex.  ClT.  App.)  26  S.  W.  419;  Railway  Co. 
V.  Anderson,  78  Tex.  252,  13  S.  W.  196; 
Grimes  v.  Haygood,  19  Tex.  246.  There  was 
no  evidence  to  show  that  T.  H.  Melton  wns 
at  the  time  of  executing  this  renewal  note 
the  head  of  a  family,  or  that  be  was  entitled 
to  a  homestead  exemption  which  could  not 
I>e  mortgaged.  For  aught  that  appears  to  the 
contrary,  he  may  have  been  at  the  time  an 
unmarried  man,  and  could  have  mortgaged 
his  homestead,  even  though  he  had  one  which 
was  exempt  from  execution.  Busby  v.  Bush, 
supra;  Bateman  v.  Pool,  84  Tex.  405,  19  S. 
W.  552;  Howard  v.  Windom,  86  Tex.  380, 
26  S.  W.  483.  Neither  is  there  any  evidence 
that  T.  H.  Melton  bad  any  children  who 
were  entitled  to  share  with  him  in  the  com- 
munity property  upon  the  death  of  his  wife. 
Hence  there  Is  no  support  for  the  contention 
that  Melton  only  owned  a  one-half  Interest 
In  the  land,  and  that  his  mortgage  only  in- 
cumbered the  property  to  that  extent. 

It  is  insisted  that  action  on  the  note  was 
barred  by  limitation,  and  that  the  lien  was 
thereby  lost  The  note  does  show  upon  its 
face  that  In  1908,  when  the  suit  was  filed, 
more  than  four  years  bad  elapsed  since  the 
written  acknowledgment  had  been  given  by 
T.  H.  Melton,  but  it  is  also  shown  that  the 
appellee  was  a  minor,  and  did  not  attain  bis 
majority  till  1906.  This  being  true,  his  cause 
of  action  was  not  barred  at  the  time  this  sntt 
was  filed,  unless  there  existed  facts  such  as 
woald  bring  the  case  within  the  rule  applied 
where  a  trustee  has  the  legal  title  to  the 
property  In  controversy,  and  not  merely  Its 
management  and  control.  Belt  v.  Cettl,  100 
Tex.  92,  93  S.  W.  1000.  The  appellant  con- 
tends that  the  cause  of  action  arose  during 
the  administration  upon  the  estate  of  I.  D. 
Beasley,  and  that  limitation  having  com- 
menced to  run  against  McOee,  the  executor, 
continued  uninterrupted  against  the  appel- 
lee, notwithstanding  the  letter's  minority. 
He  seeks  to  apply  the  doctrine  announced  In 
the  case  of  RIndge  v.  Ollphlnt,  62  Tex.  682. 
In  the  Belt  Case  above  referred  to  the  Su- 
preme Court  limited  the  ruling  In  this  latter 
case  to  the  facts  Involved,  and  Justified  It 
only  upon  the  ground  that  the  cause  of  ac- 
tion under  consideration  arose  during  the 
administration  of  an  estate  and  accrued  to 
the  administratrix  in  her  capacity  as  such. 
It  Is  true  that  in  the  case  at  bar  the  new 
promise,  which  Is  the  one  relied  on  as  the 
basis  of  this  suit,  was  made  after  the  death 
of  I.  D.  Beasley;  but  we  are  unable  to  say 
from  the  record  whether  It  was  before  or  af t- 
ee  McOee  had  discharged  all  of  the  duties 
that  devolved  upon  him  as  the  executor  un- 
der the  will.  He  was  the  guardian  of  the 
estate  of  the  appellee  at  the  time,  and  It 


may  have  been  that  he  was  merely  holding 
the  note  in  that  capacity.  We  cannot  say 
that  the  cause  of  action  upon  this  note  ac- 
crued to  McGee  in  his  capacity  as  executor, 
or  as  guardian,  any  more  than  a  right  to 
sue  upon  any  other  mature  and  unpaid  ob- 
ligation which  he  held  In  his  possession.  Un- 
der the  provisions  of  article  1869  of  the  Re- 
vised ClvU  Statutes  of  1895  property  left  by 
a  testator  or  Intestate  vests  immediately  in 
the  devisees  or  legatees  and  the  heirs  at  law. 
Unless  there  is  something  shown  to  the  con- 
trary, we  must  assume  that  McGee,  as  the 
executor  and  guardian  appointed  by  the  will 
of  I.  D.  Beasley,  had  only  such  authority  as 
was  essential  to  a  proper  performance  of 
the  duties  enjoined  upon  him.  There  Is  noth- 
ing in  that  portion  of  the  will  embraced  in 
the  record  that  would  Indicate  that  McGee 
was  to  do  more  than  pay  the  debts  due  from 
the  estate  if  any  existed,  make  a  distribution 
of  the  property  among  the  devisees,  and  to 
manage  and  control  that  portion  bequeathed 
to  the  appellee  till  he  became  of  age.  The 
acknowledgment  by  Melton  that  the  debt  was 
just,  due,  and  unpaid  was  not  a  promise 
made  to  McGee  as  guardian  or  executor  in- 
resting  him  with  the  legal  title  to  the  obliga- 
tion. It  was  but  the  revival  of  the  old  ob- 
ligation and  inured  to  the  benefit  of  the 
devisee,  the  legal  owner  of  the  old  note.  The 
conclusions  of  the  trial  court  Involved  a  find- 
ing of  fact  that  McGee  did  not  hold  the  legal 
title  to  the  note  and  that  It  was  not  a  cause 
of  action  that  accrued  to  him  in  his  rep- 
resentative capacity.  No  complaint  is  made 
of  the  sufficiency  of  the  evidence  to  support 
the  findings  of  fact;  but,  if  there  had  been, 
we  could  not,  in  view  of  the  record,  s&y  that 
these  were  unsupported. 

The  remaining  assignments  are  overruled; 
and  the  Judgment  affirmed. 


TRINITY  &  B.  V.  RY.  CO.  v.  ELGIN.f 

(Court  of  Civil  Appeals  of  Texas.     Jane  26» 

1909.     Rehearing  Denied  Oct.  9,  1909.) 

1.  Masteb  and  Servant  ({  289*)— Death  of 

SeBVANT  —  CONTBIBDTOBY     NeOLIGENCE  — 

Question  fob  Juet. 

Whether  a  brakeman  killed  while  between 
two  defective  cars  in  a  train  while  attempting  to 
stop  the  train  to  prevent  a  wreck  was  guilty  of 
contributory  negligence  held,  under  the  evidence, 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  1122 ;  Dec.  Dig.  §  289.*] 

2.  Masteb  and  Sebvant  ({  286*)— Injury  to 
Servant— Neolioence. 

Where  a  car  in  a  train  had  a  defective 
brake  beam,  and  the  train  passed  through  sta- 
tions where  an  inspection  conld  have  been,  but 
was  not,  made,  there  was  sufficient  evidence  of 
the  negligence  of  the  railroad  company  in  car- 
rying the  car  with  a  defective  brake  beam  to  sup- 
port an  instruction  submitting  the  issue  of  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  1020;   Dec.  Dig.  {  286.*] 
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3.  Masteb  AifD  Skbvart  (I  286*)— Injdbt  to 

SkBVANI^-EvIDKNCK— IlTBTBUCnONB. 

Where,  in  An  action  for  the  death  of  a 
brakeman,  the  pleading  charged,  and  the  evidence 
showed,  that  it  waa  the  daty  of  decedent  to  stop 
the  train  if  in  bla  Jadcment  it  was  necessary  to 
prevent  injury  to  it,  and  that  he  was  killed 
while  attempting  to  atop  the  train,  an  instmc- 
tion  that  if  decedent  became  aware  of  the  fact 
that  the  train  was  In  danger,  and  it  was  hia 
duty  aa  brakeman  to  stop  the  train,  if  in  his 
judgment  it  waa  necessary,  and  that  be  believed 
It  was  necessary  for  him  to  stop  the  train  to 
prevent  Injnry  to  it,  etc.,  waa  not  erroneous  be- 
cause it  made  the  judgment  of  decedent  the  cri- 
terion by  which  his  conduct  was  to  be  measured. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Sen;ant,  Cent  Dig.  {{  1180-1194;   Dec.  Big.  | 

4.  Master  awd  Servant  (J  246*)— Contbibo- 

TORY   NEGLIOERCX  09  SERVANT— ACTS  DONI 
IN   EMEROENOT. 

The  rule  that  acta  done  in  an  emergency  on 
an  Impulse  are  not  negligence  as  a  matter  of 
law  applies  to  the  protection  of  life  as  well  as 
where  the  duty  devolves  on  one  to  protect  his 
employer's  property. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Rpfvant,  Cent.  Dig.  SS  789-794;  Dec  Dig.  I 
246.*] 

5.  Master  and  Servant  (|  296*)— Injurt  to 
Servant— Evidence— Instructions. 

Where,  in  an  action  for  the  death  of  a 
brakeman  while  attempting  to  stop  a  train,  the 
evidence  ahowed  that  the  dragging  of  a  brake 
beam  was  calculated  to  wreck  the  train,  and  cre- 
ated an  emergency  that  called  for  the  immediate 
stopping  of  the  train,  and  that  this  duty  devoly- 
ed  on  the  brakeman,  and  that  from  the  moment 
he  was  made  aware  of  the  emergency  until  he 
met  his  death  hts  efforts  were  unceasing  to  stop 
the  train,  and  that  he  acted  suddenly  and  hur- 
riedly, an  instruction  that  the  realization  of  the 
danger  to  the  train  and  necessity  to  stop  it  came 
on  decedent  so  suddenly  as  to  afford  no  time  for 
reflection,  and  that  he  acted  on  the  impulse  at 
the  moment,  etc.,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1180-1194;   Dec.  Dif.  | 

6.  Triai.  (I  219*)— Insibuotions— DEriNiTion 
or  Terms. 

Where,  in  an  action  for  the  death  of  a 
brakeman  while  attempting  to  stop  a  train  to 
prevent  Injury  to  it,  the  court  chaijted  that,  if 
decedent  acted  after  time  for  conaideration  of 
the  danger  of  going  between  the  cars  that  crush- 
ed him,  then  ne  could  not  recover,  that,  if  the 
realization  of  the  danger  to  the  train  and  the 
necessity  of  stopping  it  came  on  him  so  sudden- 
ly as  to  afford  no  time  for  reflection  on  the  dan- 
ger, and  he  acted  on  the  impulse  of  the  moment 
in  placing  himself  in  peril,  etc.,  the  refnsal  to 
give  a  charge  defining  the  term  "sudden  im- 
pulse" was  not  erroneous;  that  expression  not 
being  used  and  the  equivalent  terms  employed 
being  of  common  use  and  meaning  and  easily 
understood. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {  489';    Dec.  Dig.  S  219.*] 

7.  Trial  (|  260*)— Instructions— Refusal  to 
Give  Instructions  Covered  bt  the 
Chabgb  Given. 

It  is  not  error  to  refuse  a  charge  substan- 
tially embodied  in  the  charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   I  651 ;    Dec.  Dig.  {  260.*] 

8l  Trial  (!  260*)— Injury  to  Servant— In- 
structions —  Requests  —  Contributory 
Neolioenoe. 

Where  the  court  in  an  action  for  the  death 

of  a  brakeman  while  between  cars  in  a  train 


«hUe  attemptinc  to  stop  it  to  prevent  injury  to 
it  diarged  Uiat  decedent  was  gnilty  of  ooDtnba- 
tory  aegligenoe  unless  suddenly  confronted  with 
an  emergency  which  threatened  immediate  dan- 
ger to  the  train,  the  refusal  to  give  a  farther 
charge  on  contributory  negligence  was  not  er- 
roneous. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  6S7;   Dec  Dig.  |  260.*] 

9.  Master  and  Servant  (i  213*)— Injury  to 

Servant— Assumption  of  Risk. 

A  railway  employ^  does  not  assume  the  risk 
of  the  negligence  of  the  railway  company  in  the 
operation  of  a  train. 

[E>].  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  561 ;   Dec  Dig.  |  213.*] 

Appeal  from  District  Court,  Freestone 
County;  h.  B.  Cobb,  Judge. 

Action  by  T.  A.  Elgin  against  the  Trinity 
&  Brazos  Valley  Railway  Company.  From 
a  Judgment  for  plaintUf,  defendant  appeals. 
Affirmed. 

Andrews.  Ball  &  Streetman,  W.  E.  Terrill, 
and  WllIlamB  &  Bradley,  for  appellant  J. 
Ross  Bell  and  Collins  &  Cnmmiogs,  for  ap- 
pellee. 


BAINBT,  0.  J.  Tills  salt  was  brought  by 
T.  A.  Elgin,  appellee,  against  tbe  Trinity  & 
Brazos  Valley  Railway  Company,  appellant, 
to  recover  damages  resulting  to  him  from  tbe 
killing  of  his  son,  T.  A.  Elgin,  Jr.,  occasion- 
ed by  the  negligence  of  tbe  railway  compa- 
ny. Defendant  answered  by  general  demur- 
rer, general  denial,  assumed  risk,  and  con- 
tributory negligence.  Upon  a  bearing  a 
verdict  and  judgment  was  rendered  for 
plaintiff  for  $1,600,  and  defendant  appeals. 

The  appellant  complains  of  the  action  of 
tbe  court  in  overruling  its  general  demurrer 
to  plaintiff's  petition.  There  was  no  error  In 
this  action  of  the  court  Tbe  allegations 
state  a  cause  of  action,  and  are  not  subject 
to  a  general  demurrer. 

Tbe  second  assignment  of  error  complains 
of  the  refusal  of  the  court  to  give  a  request- 
ed charge  to  the  Jury,  to  the  effect  that 
plaintiff  had  failed  to  show  such  facts  as 
entitled  him  to  recover  and  to  return  a  ver- 
dict for  defendant  The  facts  show  that 
deceased  at  tbe  time  he  was  killed  was  In 
tbe  employ  of  defendant  and  engaged  as 
brakeman  in  the  operation  of  a  freight  train 
running  south  from  Ft  Worth.  At  Bird's 
Siding  two  defective  cars  were  attached  to 
said  train,  the  defect  being  tbe  drawbeads 
of  same  were  gone,  and  they  were  fastened 
together  with  a  chain,  and  there  was  nothing 
to  prevent  them  from  running  together  If 
the  train  should  for  any  reason  be  sudd^ily 
stopped.  One  of  said  cars  bad  a  defective 
brake  beam.  As  tbe  train  was  leaving  Mtin- 
ger  in  Limestone  county,  and  running  about 
as  fast  as  an  ordinary  man  could  walk,  it 
was  discovered  that  said  brake  beam  had 
dropped  down  and  was  dragging  on  tbe 
track,  and  endangered  the  train.  Under 
these  conditions,  it  was  tbe  duty  of  tbe  de- 
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ceased  to  have  the  train  stopped,  and,  to  ac- 
complish this,  he  signaled  to  the  engineer 
and  fireman  to  stop  the  train,  bat,  getting 
no  response,  he  ran  forward  on  the  top  of 
the  train  a  car's  length,  and  got  down  on 
the  ground,  and  again  signaled  for  the  train 
to  stop.  Still  getting  no  response  to  his  sig- 
nal, he  ran  forward  on  the  ground  and  in 
between  the  two  defective  cars,  shut  off  the 
angle  cock  which  applied  the  air,  and  set 
the  brakes  on  the  cars  In  front  of  said  two 
defective  cars.  This  bad  the  effect  to 
cause  said  two  cars  to  mn  together,  crush- 
ing him  to  death.  The  brake  beam  having 
fallen.  It  was  the  duty  of  the  deceased  to 
stop  the  train  as  quick  as  possible  to  pre- 
vent a  wreck,  and,  having  failed  to  attract 
the  attention  of  the  engineer,  the  only  other 
way  to  stop  It  was  to  shut  off  the  angle 
cock.  As  the  train  was  increasing  in  speed, 
it  was  necessary  for  him  to  act  suddenly  and 
hurriedly,  and  he  so  acted.  The  defective 
cars  were  picked  up  at  Bird's  Siding,  and 
were  in  bad  order,  which  was  known  to  de- 
fendant's trainmaster,  by  whose  order  they 
were  attached  to  this  train.  Said  cars  were 
not  Inspected  or  repaired  at  Cleburne  or 
Hlllsboro,  where  defendant  had  repairing 
done.  The  train  passed  through  these  places 
Just  before  the  accident.  The  deceased  knew 
when  the  two  cars  were  picked  up  that  the 
drawheads  were  gone,  but  the  evidence  is 
silent  as  to  his  knowledge  of  the  brake  beam 
being  defective. 

The  contention  is  made  that  the  plaintiff 
cannot  recover,  as  the  evidence  conclusively 
shows  that  the  appellee's  deceased  son  was 
guilty  of  contributory  negligence.  It  Is  con- 
ceded that  a  "father  suing  for  damages  on 
account  of  the  death  of  his  adult  son  can  re- 
cover only  upon  the  same  evidence  of  neg- 
ligence that.  If  death  had  not  ensued,  would 
have  entitled  the  injured  party  to  main- 
tain an  action  for  such  Injuries";  but  the 
question  arises:  Do  the  facts  show  such 
negligence  upon  the  part  of  deceased  as  to 
authorize  the  court  to  say  as  a  matter  of 
law  that  he  was  guilty  of  contributory  neg- 
ligence as  will  prevent  a  recovery  in  this 
case?  We  think  not  The  facts  are  not 
such.  In  our  opinion,  as  conclusively  show 
contributory  negligence  by  deceased,  such 
as  but  one  conclusion  can  be  reached  by  in- 
telligent men,  but  are  such  that  reasonable 
and  sensible  men  might  reach  a  different 
conclusion,  and  should  have  been  submitted 
for  the  Jury's  determination. 

Appellant  complains  of  the  fifth  paragraph 
of  the  court's  charge,  which  is  as  follows: 
"There  Is  no  question  that  plaintiff's  son 
was  killed  by  reason  of  going  In  between  the 
cars,  and  that  the  deceased  could  not  have 
stepped  the  train  by  applying  the  air  from 
the  caboose.  Now,  U  you  believe  from  the 
pr^poDderance  of  the  evidence  that  there 
was  a  defect  In  tbe  brake  beam  of  one  of  the 
cars,  and  that  It  was  negligence  on  the  part 
of  tbe  def«idant'8  servants  to  carry  the  car 


In  the  train  by  reason  of  the  defect,  and  that, 
on  accoimt  of  said  defect,  there  arose  a  dan- 
ger that  the  train  or  some  of  the  cars  would 
be  damaged,  and  that  plaintiff's  son  became 
aware  of  that  fact,  and  that  it  was  his  duty 
as  brakeman  to  stop  the  train,  if  in  his  Judg- 
ment It  was  necessary  to  preserve  the  train 
from  injury,  and  that  deceased  believed  it 
was  necessary  for  him  to  stop  the  train  to 
prevent  injury  thereto,  and  that  the  real- 
ization of  the  danger  to  the  train  and  neces- 
sity to  stop  the  train  came  upon  blm  so 
suddenly  and  unexpectedly  as  to  afford  no 
time  for  reflection  upon  or  consideration  of 
the  danger  involved  In  his  act,  and  that  he 
acted  upon  the  impulse  of  the  moment  In  so 
placing  himself  In  peril  of  his  life,  and  if 
you  further  believe  that  persons  of  ordinary 
prudence  in  deceased's  situation  and  in  sim- 
ilar circumstances  would  commonly  have 
done  as  he  did,  you  will  not  regard  him  as 
negligent,  and  in  such  event,  and  if  you 
further  believe  from  the  evidence  that  had 
deceased  lived  he  would  have  donated  mon- 
ey to  the  plaintiff,  then  you  will  find  for 
plaintiff  the  present  value  of  such  sum  or 
sums  of  money  as  from  the  evidence  you  be- 
lieve he  would  have  contributed  to  plain- 
tiff." 

Tbe  first  criticism  of  the  charge  Is  that  It 
submitted  the  issue  of  negligence  on  the  part 
of  defendant  In  carrying  a  car  with  a  defect- 
ive brake  l>eam,  because  there  Is  no  evi- 
dence tending  to  show  there  was  any  negli- 
gence In  regard  to  the  defective  brake  beam. 
The  evidence  shows  that  one  of  the  cars  had 
a  defective  brake  beam,  that  it  fell  and  was 
dragging  on  the  track,  and  was  liable  to 
wreck  the  train.  This  was  the  moving  cause 
that  prompted  tbe  deceased  to  go  between  the 
cars,  which  resulted  in  bis  death.  The  train 
had  passed  through  Nations  where  an  In- 
spection could  have  been  made  by  defendant, 
but  such  was  not  done.  Tbls  evidence  raised 
the  question  of  negligence  of  defendant  as  to 
such  defective  brake  beam,  and  there  was  no 
error  In  so  charging.  Railway  Co.  v.  Habl 
(Tex.  Civ.  App.)  83  S.  W.  29. 

Another  objection  to  the  charge  is  that  the 
Jury  were  told,  if  they  believed  tb«  deceased 
became  aware  of  the  fact  that  the  train  was 
In  danger  of  Injury,  and  "that  It  was  bis 
duty  as  brakeman  to  stop  the  train,  If,  in 
his  Judgment,dt  was  necessary  to  prevent  tbe 
train  from  injury,  and  that  deceased  believed 
It  was  necessary  for  him  to  stop  the  train  to 
prevent  Injury  thereto,"  because  the  Judg- 
ment of  deceased  was  not  the  criterion  by 
which  his  conduct  was  to  be  measured,  but 
whether  his  conduct  was  that  of  an  ordinari- 
ly prudent  and  cautious  person  so  situated. 
The  pleading  charged,  and  tbe  evidence 
shows,  that  It  was  the  duty  of  deceased  to 
stop  the  train  If  in  his  Judgment  it  was  nec- 
essary to  prevent  the  train  from  injury. 
Such  being  the  pleading  and  proof,  there  was 
no  error  in  the  court  so  instructing. 

Another  objection  is  made  to  that  portion 
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of  the  charge  as  states  "  that  the  realization 
of  the  danger  to  the  train  and  necessity  to 
stop  the  train  came  upon  talm  so  suddenly 
and  unexpectedly  as  to  afford  no  time  for  re- 
flection upon  or  consideration  of  the  danger 
liiTolved  in  his  act,  and  that  he  acted  upon 
the  Impulse  of  the  moment  in  so  placing  him- 
self in  peril  of  bis  life,'  and  should  not  have 
been  given,  because  the  facts  do  not  show  and 
are  not  sufficient  to  show,  that  the  danger  to 
the  train  came  upon  deceased  so  suddenly 
and  unexpectedly  as  to  afford  no  time  for  re- 
flection or  consideration  of  the  danger  Involv- 
ed in  his  act"  By  the  foregoing  criticism  we 
do  not  understand  that  it  is  claimed  the 
charge  announces  an  Incorrect  principle  of 
law,  but  that  said  charge  Is  not  applicable  to 
the  facts.  "Acts  done  In  an  emergency  on  an 
Impulse  are  not  negligence  as  a  matter  of 
law."  This  applies  to  the  protection  of  life, 
as  well  as  where  the  duty  devolves  on  the 
party  to  protect  the  employer's  property. 
Smelting  Co.  v.  Taylor,  107  S.  W.  889,  and 
cases  there  cited.  The  evidence  shows  that 
the  dragging  of  the  brake  beam  was  calculat- 
ed to  wreck  the  train,  and  created  an  emer- 
gency that  called  for  the  immediate  stopping 
of  the  train.  This  duty  devolved  upon  the 
deceased,  and  from  the  moment  he  was  made 
aware  of  it,  until  he  met  his  death,  his  ef- 
forts were  unceasing  to  stop  the  train.  He 
acted  suddenly  and  hurriedly,  and  seemed  to 
be  excited.  It  may  be  that  in  the  hurry  he 
may  have  thought  he  could  run  in  between 
the  cars  and  cut  off  the  angle  cock  and  es- 
cape before  the  cars  would  come  together, 
and  thereby  save  the  property  of  his  employ- 
er, and  probably  the  life  of  his  co-workers. 
His  lips  are  closed,  and  his  version  of  this 
cannot  be  known,  and  whether  or  not  his 
acts  were  negligent  ^as  properly  left  for  the 
decision  of  the  Jury. 

The  court  refused  a  special  charge  as  fol- 
lows: "You  are  charged  that  the  term  'sud- 
den impulse,'  as  used  in  the  charge,  means  a 
momentary  and  Inconsiderate  Impulse  by 
which  a  person  is  Impelled,  occurring  unex- 
pectedly to  such  person  at  the  time,  without 
previous  notice."  The  refusal  of  this  charge 
is  assigned  as  error.  The  court  did  not  err 
in  refusing  this  charge.  The  term  "sudden 
Impulse"  Is  not  used  in  the  court's  charge. 
The  words,  "suddenly,"  "unexpectedly,"  and 
"Impulse  of  the  moment,"  are  used  by  the 
court  in  connection  with  the  acts  of  the  de- 
ceased, but  these  are  of  common  use,  have  no 
technical  meaning,  and  their  meaning  easily 
understood.  Besides,  the  court  told  the  Jury: 
"If  the  deceased  acted  deliberately  or  after 
time  for  consideration  of  the  danger  of  the 
act  of  going  in  between  the  cars,  then  plain- 
tiff cannot  recover."  The  charge  was  suf- 
ficiently explicit  In  this  respect,  and  the  Jury 
could  not  possibly  have  been  misled  to  the 
defendant's  injury. 

The  appellant  requested  a  special  charge  on 
the  measure  of  damages.  The  court's  charge 
on  the  measure  of  damages  was  substantial- 


ly that  as  requested.    Therefore  there  wax 
no  error  in  refusing  said  special  charge. 

The  court  refused  several  special  charges 
defining  ordinary  care,  contributory  negli- 
gence, and  one  applying  the  law  to  the  facts 
as  to  the  knowledge  of  deceased  of  the  de- 
fective coupling,  the  use  of  ordinary  care,  etc. 
The  court,  at  the  request  of  appellant  gave  a 
charge  defining  "negligence"  and  "ordinary 
care."  The  evidence  shows  conclusively  that 
deceasM  knew  of  the  defective  coupling  of 
the  cars,  but  there  is  no  evidence  that  be 
knew  of  the  defective  brake  beam  until  be 
was  warned  at  Hunger  that  It  was  dragging 
on  the  track. 

The  following  are  excerpts  from  the  court's 
main  charge:  "The  levldence  shows  that 
there  were  two  cars  in  the  train  that  had  n<r 
drawheads,  and  that  plaintiff's  son  and  the 
defendant's  servants  In  charge  of  the  train 
knew  it;  and  that  unless  he  was  Justified  by 
reason  of  matters  hereinafter  referred  to  in 
going  between  the  cars  plaintiff's  son  was 
guilty  of  contributory  negligence  which  would 
preclude  plaintiff's  recovery.  Now,  if  yon  be- 
lieve from  the  preponderance  of  the  evidence 
that  there  was  a  defect  in  the  brake  beam  of 
one  of  the  cars,  and  that  it  was  negligence  on 
the  part  of  the  defendant's  servants  to  car- 
ry the  car  in  the  train  by  reason  of  the  de- 
fect, and  that  on  account  of  said  defect, 
there  arose  a  danger  that  the  train  or  some 
of  the  cars  would  be  damaged,  and  that  plain- 
tiff's son  became  aware  of  that  fact  and 
that  It  was  bis  duty  as  brakeman  to  stop  the 
train,  if  in  his  Judgment  it  was  necessary  to 
preserve  the  train  from  injury,  and  the  de- 
ceased believed  It  was  necessary'  for  him  to 
stop  the  train  to  prevent  Injury  thereto,  and 
that  the  realization  of  the  danger  to  the 
train  and  necessity  to  stop  the  train  came  up- 
on him  so  suddenly  and  unexpectedly  as  to 
afford  no  time  for  reflection  upon  or  consid- 
eration of  the  danger  Involved  in  his  act,  and 
that  he  acted  upon  the  impulse  of  the  mo- 
ment in  so  placing  himself  in  peril  of  his 
life,  and  if  you  further  believe  that  persons 
of  ordinary  prudence  in  deceased's  situation 
and  in  similar  circumstances  would  common- 
ly have  done  as  he  did,  you  will  not  regard 
him  as  negligent"  "If  the  deceased  acted 
deliberately  or  after  time  for  consideration 
of  the  danger  of  the  act  of  going  in  between 
the  cars,  then  plaintiff  cannot  recover."  "If 
there  was  no  negligence  on  the  part  of  de- 
fendant's servants  In  discovering  and  remov- 
ing the  defect.  If  any,  in  the  brake  beam,  the 
plaintiff  cannot  recover."  "In  this  connec- 
tion you  are  informed  tbat  it  is  the  duty  of 
a  railroad  company  to  use  ordinary  care  to 
keep  its  cars  In  reasonably  safe  condition  for 
use,  yet,  if  In  this  Instance  there  was  a  de- 
fect in  the  brake  beam  that  occasioned  a  dan- 
ger to  the  train  and  thereby  led  up  to  a  ne- 
cessity for  stopping  the  train,  and  If  the  de- 
fect In  the  brake  beam  was  the  proximate 
cause  of  deceased  getting  In  between  the  cars 
and  receiving  injuries,  and  if  because  of  Bach 
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defect  in  the  brake  beam  deceased  was  In- 
jured, yet,  If  there  waa  no  negligence  on  de- 
fendant's part  In  carrying  the  car  with  no 
brake  beam  In  the  train,  the  plaintiff  cannot 
recover."  "If  you  do  not  believe  that  the  act  of 
deceased  in  going  between  the  cars  was  such 
as  would  be  commonly  done  by  persons  of 
ordinary  prudence  in  his  situation  and  in 
similar  circumstances  you  will  find  for  de- 
fendant^" '  The  court  having  charged  the  jury 
that  deceased,  under  the  facts,  was  guilty  of 
contributory  negligence  unless  suddenly  con- 
fronted with  an  emergency  which  threatened 
immediate  danger  to  the  train,  etc.,  there 
was  no  need  to  further  charge  on  contribu- 
tory negligence.  Besides,  the  said  special 
cliarge,  in  effect,  excluded  the  right  to  recov- 
er if  deceased  was  Justified  in  so  acting  from 
an  emergency.  The  requested  charges  were 
properly  refused. 

There  are  several  assignments  of  error  as 
to  the  admission  of  evidence,  but  In  each  in- 
stance the  witnesses  showed  themselves  com- 
I)etent  to  speak,  or  the  witnesses  were  stating 
matters  of  fact,  and  not  opinion.  These  as- 
8i£:nments  are  not  sustained. 

Several  assignments  relate  to  assumed  risk. 
An  employ^  does  not  assume  the  risk  of  the 
negligence  of  a  railway  company  in  the  op- 
eration of  a  train,  and  by  the  charge  of  the 
court  a  recovery  w&s  made  to  depend  upon 
the  negligence  of  the  company  as  regards 
the  brake  beam.  Said  special  charges  omit- 
ted any  reference  to  a  defective  brake  beam. 
We  think  the  said  charges  were  properly  re- 
fused. 

Believing  the  evidence  is  sufBcIent  to  sus- 
tain a  recovery,  and  that  no  material  error 
was  committed  by  the  trial  court,  the  Judg- 
ment is  affirmed. 


ST.  LOUIS  SOUTHWESTERN  RT.  00.  OF 

TEXAS  V.  HOLT  et  al.f 

(Court  of  Civil  Appeals  of  Texas.    July  1,  1909. 

Rehearing  Denied  Oct.  7,  1909.) 

1.  Master  Ai»n   Servant  (8  112*)— Mastbb's 
Duties  — Cabk   Rbquibed    fob   Eiiplot£s' 

PBOTECTIOIf. 

It  was  the  duty  of  a  railroad  company  to 
use  ordinary  care  to  keep  its  track  in  a  reason- 
ably safe  condition  for  the  protection  of  a  fire- 
man while  engaged  in  the  aischarge  of  his  du- 
ties. 

[Ed.  Note. — For  other  canes,  see  Master  and 
Servant,  Cent.  Dig.  |i  21&-223;    Dec.  IMg.  $ 

2.  Master  and  Sebvant  (S  278*)— Injdbies— 
Actions— StTFFiciENCT  o»  Evidence— Neo- 

UGENCE. 

In  an  action  for  a  fireman's  death  by  a  col- 
lision of  bis  engine  with  box  cars  which  bad 
been  1^  so  near  the  track  on  which  intestate's 
eneine  was  that  it  did  not  clear  them,  evidence 
hrld  to  sustain  a  finding  of  negligence  by  tbs 
■witching  crew  in  so  placing  the  cars. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  27&*] 


a  Master  and  Sebvant  ({  112*)— Injubies 

Neolioence. 

It  was  the  duty  of  a  railroad  engineer  op- 
erating his  engine  on  a  switch  which  was_  con- 
nected with  another  switch  to  use  ordinary 
care  to  discover  that  the  track  on  which  his  en- 
gine was  running  was  not  obstructed  b^  cars  on 
the  other  track  which  were  not  within  clear- 
ance distance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  218-223;  Dec.  Dig.  | 
112.*) 

4.  Master  and  Servant  (S  278*)— Injuries — 
Actions— SuTFiciENOT  of  Bvidenob— Neg- 
uoence. 

In  an  action  for  a  fireman's  death  by  the 
collision  of  his  engine  with  box  cars  on  a  con- 
necting switch  which  were  not  within  clearance- 
distance,  evidence  held  to  sustain  a  finding  that 
the  engineer  was  either  negligent  in  not  discov- 
ering the  dangerous  position  of  the  cars,  or,  if 
he  discoyered  their  position,  in  not  averting  the 
collision. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  278.*] 

5.  Master  and  'Servant  (|  217*)— Injitbies 
—  Assumption  of  Risk  —  Knowlxdox  or 
Danger. 

While  a  railroad  fireman  assumed  the  ordi- 
nary risks  of  his  employment  and  all  extraor- 
dinary risks  of  which  he  knew  or  should  have 
known,  he  did  not  assume  risks  of  which  he  had 
no  knowledge,  due  to  the  company's  failure  to 
exercise  reasonable  care  for  his  safety. 

[B^d.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ti  574-600;  Dec.  Dig.  § 
217.*] 

6.  Master  and  Servant  (§  281*)— Injuries- 
Actions  —  Sufficiency  of  Evidence  — 
Knowledge  of  Danger. 

In  an  action  for  a  fireman's  death  by  a  col- 
lision caused  by  his  engine  "sideswiping"  box 
cars  on  a  connecting  switch  which  were  .not 
within  clearance  distance,  evidence  held  not  to 
show  that  decedent  saw  the  box  cars  before  the 
collision. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  281.*] 

7.  Master  and  Servant  ({  289*)— Injuries- 
Actions  —  JuBT  Question  —  Contributory 
Negligence. 

In  an  action  for  a  fireman's  death  by  the 
collision  of  his  engine  with  box  cars  on  a  con- 
necting switch  which  were  not  within  clear- 
ance distance  of  the  track  on  which  decedent's 
engine  was,  whether  decedent  was  excusable  for 
not  seeing  the  cars  before  the  collision  held  for 
the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  289.*] 

8.  Courts  (J  91*)-rRuLE8  of  Decision— De- 
cisions OF  Supreme  Court. 

A  ruling  of  law  by  the  Supreme  Conrt  is 
binding  upon  the  Court  of  Civil  Appeals. 

[EM.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {{  326,  326;  Dec.  Dig.  f  91.*] 

9.  Master  and  Servant  (S  293*)— Injurie»— 
Instructions— Applicability  of  Case. 

In  an  action  for  a  fireman's  death  by  colli- 
sion of  his  engine  with  box  cars  on  a  coimect- 
ing  switch  which  were  not  within  clearance  dis- 
tance, there  was  evidence  that  it  was  the  fire- 
man's duty,  as  much  as  the  switchman's,  to  see- 
whether  cars  on  switches  are  in  the  clear,  and 
the  court  instructed  that  if  some  of  defend- 
ant's employ^is  left  a  car  on  a  connecting  switch 
so  near  the  track  on  which  decedent's  engine 
was  that  it  would  not  clear,  and  an  ordinarily 
prudent  iierson  would  not  have  so  left  the  car, 
and  if,  as  a  direct  result  of  its  being  left  there, 
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decodeot's  engine  ran  against  it,  inflicting  the  fa- 
tal injuries,  the  jury  should  find  for  plaintiff 
nnleaa  decedent  was  also  negligent  Held,  that 
(he  instruction  did  not  authorize  a  finding  for 
plaintiff  merely  because  the  jury  might  belieTe 
that  the  placing  of  the  car  was  negligence  as  to 
employta  other  than  decedent  to  whom  the  com- 
pany owed  a  dnty,  without  reference  to  wheth- 
er they  believed  it  was  negligence  as  to  dece- 
dent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
.Servant,  Cent.  Dig.  g{  1148-1161 ;  Dec.  Dig.  | 
293.*] 

10.  Appeal  and   Ebbob   (§  030^)— Pbesukp- 
TI0N8  —  Conduct  of  Jubt  —  Follow    Iw- 

STBUCTIOHS. 

It  should  be  assumed  on  appeal  that  the 
jury  considered  the  charge  as  a  whole. 

[E>d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3757 ;   Dec.  Dig.  |  930. •] 

11.  Tbial  (§  260*)—lNSTBacnoN8— Requests. 

It  was  not  error  to  refuse  a  requested 
charjje  where  the  facts  grouped  therein  were 
viifficiently  grouped  and  submitted  in  the  main 
charge. 

1E3.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  651-659 ;    Dec.  Dig.  {  2(50.*] 

12.  Death  (§  99*)— Excessive  Damages— Ev- 
idence. 

In  an  action  for  a  fireman's  death  by  a 

collision  of  his  engine  with  box  cars,  evidence 

held  to  sustain  a  verdict  for  plaintiff  of  $10,000. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 

Dig.  §1  125-130;   Dec.  Dig,  {  99.*] 

Appeal  from  District  Court,  Smltb  County, 
U.  W.  Simpson,  Judge. 

Action  by  Delia  Holt  and  others  against 
the  St  Louis  Southwestern  Railway  Com- 
pany of  Texas.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

In  appellant's  switching  yards  in  Tyler  Its 
main  line  track  ran  east  and  west  Running 
parallel  with  said  main  line  track,  and  cross- 
ing Spring  street,  appellant  maintained  three 
other  tracks— the  first  one  known  as  the 
"house  track,"  the  second  as  "No.  4,"  and 
the  other  as  "No.  5."  By  switches  the  house 
track  connected  directly  with  the  main  track, 
und  by  similar  means  No.  6  connected  direct- 
ly with  the  house  track.  No.  4  was  a  spur 
track.  By  a  switch  situated  west  of  Spring 
street  it  connected  with  No.  6.  February  4, 
1908,  appellant's  switching  crew  left  on  track 
No.  5,  west  of  Spring  street  and  east  of  the 
switch  connecting  it  with  No.  4,  It  seems, 
box  cars  so  placed  as  to  obstruct  the  passage 
of  a  locomotive  going  over  the  switch  east 
of  No.  4.  One  of  appellant's  locomotives  op- 
erated by  one  of  Its  engineers,  with  Henry 
Holt  as  fireman,  after  backing  west  on  the 
aiflln  line  track  returned  east  taking  track 
No.  4,  where  It  "sldeswlped"  or  collided  with 
{he  box  cars  so  left  on  No.  5.  As  a  result 
of  the  collision  the  side  of  the  cab  of  the 
locomotive  was  so  crushed  inward  and 
.against  Holt,  then  in  the  cab,  as  to  Inflict 
■upon  him  Injuries  which  caused  his  death. 
On  the  ground  that  appellant's  switching 
-crew  was  negligent  in  so  placing  and  leaving 
the  box  cars,  and  on  the  further  ground  that 
its   engineer    operating    the    locomotive   on 


which  Holt  was  performing  service  as  a 
fireman  was  negligent  in  failing  to  discover 
the  position  of  the  box  cars  and  take  snch 
steps  as  were  necessary  to  avoid  the  colli- 
sion, appellees,  the  widow,  children,  and 
mother  of  Hol^  recovered  the  Judgment  for 
$10,000,  from  which  the  appeal  Is  prosecuted. 

B.  B.  Perkins,  Daniel  Upthegrove,  and 
Marsh  &  Mcllwaine,  for  appellant  Johnson 
&  Edwards,  for  appellees. 

WIIXSON,  a.  J.  (after  sUting  the  facts 
as  above).  In  refusing  to  instmct  the  Jury  to 
return  a  verdict  in  appellant's  favor  we 
think  the  trial  court  did  not  err.  It  was 
appellant's  duty  to  use  ordinary  care  to  keep 
Its  track  in  a  condition  reasonably  safe  for 
Holt  while  engaged  in  the  discharge  of  his 
duties.  T.  &  P.  Ry.  Co.  v.  Hohn,  1  Tex.  Civ. 
App.  86,  21  S.  W.  942;  Henry  v.  Railway 
Co.,  109  Mo.  488, 19  S.  W.  240.  Kirk,  a  mem- 
ber of  appellant's  switching  crew  charged 
with  the  duty  of  placing  the  box  cars,  testi- 
fied: "Track  No.  4  is  connected  with  Na  5 
on  the  west  side  of  the  road  or  street  cross- 
ing, where  Spring  street  crosses  them.  The 
cars  •  •  •  were  between  Spring  street 
and  the  switch  stand  for  that  connection. 
At  the  time  they  were  left  there  (about  an 
hour  before  the  accident  occurred)  I  was 
standing  at  the  street  crossing,  and  I  ob- 
served the  situation  in  which  they  were  left 
I  could  see  that  they  did  not  clear  track  No. 
4.  I  mean  by  that  that  they  were  not  far 
enough  away  from  the  switch  stand  that  cars 
passing  on  the  other  track  would  have  plenty 
of  room  to  go  by,  but  would  strike  these  can 
there.  If  a  car  is  set  far  enough  away  from 
the  switch  stand,  there  is  no  danger  of  a 
car  passing  along  the  other  track  striking 
It  If  It  Is  not  placed  far  enough  away,  can 
passing  along  the  other  track  will  strike  it 
or  'sideswipe'  It  •  •  •  W.  A.  Graham 
was  the  foreman  of  tbdt  switch  engine,  and 
a  man  named  Buckingham  and  myself  were 
the  switchmen.  As  well  aa  I  remember,  Gra- 
ham was  standing  on  the  old  house  tracfe, 
south  of  me.  on  the  Spring  street  croesing. 
about  50  or  60  feet  from  me.  •  •  •  Buck- 
ingham was  up  about  the  engine.  Be  cut  the 
cars  off  from  the  engine.  I  suppose  it  was 
the  duty  of  one  of  us  Just  about  as  much  as 
the  other  to' Judge  whether  or  not  the  cars 
were  left  where  they  would  be  in  the  clear. 
The  foreman  has  charge  of  the  work,  bat 
it  is  as  much  the  duty  of  one  switchman  as 
of  the  other  to  see  that  the  cars  are  left  in 
the  right  place."  The  testimony  quoted  was 
not  contradicted  by  any  other  testimony  1« 
the  record  of  this  api>eal.  It  shows  that  the 
cars  were  knowingly  left  by  appellant's  em- 
ployes charged  with  the  duty  to  properly 
place  them  in  a  position  where  they  would 
obstruct  the  passage  of  locomotives  on  track 
4.    That  reasonable  men  might  hare  conclud- 
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ed  tbat  so  placing  and  leaving  the  cars  was 
negligence  on  the  part  of  the  switching  crow 
we  think  Is  clear,  notwithstanding  the  fur- 
ther testimony  of  Kirk  that  It  was  Holt's 
duty  as  fireman  to  keep  a  lookout  and  tiee 
that  the  cars  were  so  placed  as  not  to  ob- 
struct said  track;  for  It  was  shown  that,  as 
fireman,  Holt  was  charged  with  the  perform- 
ance of  other  duties  as  well,  and  that,  while 
engaged  In  the  performance  of  such  other 
duties,  be  might  be  able  to  keep  such  a  look- 
out as  would  enable  him  to  know  of  the  exist- 
ence of  the  obstruction  In  time  to  prevent 
the  collision.  As  reasonable  men,  the  Jury 
might  have  believed  that  an  ordinarily  pru- 
dent person  charged  with  the  duty  of  so  pla- 
cing the  cars  as  not  to  obstruct  the  track 
would  have  foreseen  that  a  fireman  on  a  loco- 
motive on  track  4  might  not,  because  engaged 
In  the  discharge  of  duties  preventing  him 
from  keeping  a  lookout,  have  discovered  the 
obstruction  in  time  to  have  averted  the  col- 
lision. It  was  the  duty  of  the  engineer 
operating  the  locomotive  to  use  ordinary  care 
to  discover  tbat  track  4  was  not  obstructed 
by  the  cars  on  track  5,  and  to  so  operate  his 
engine  as  to  avoid  the  collision  which  oc- 
curred. The  witness  Perry  testified  that  he 
was  going  north  on  Spring  street;  that  Just 
before  he  reached  the  main  line  track  the 
locomotive  backed  west  thereon;  that  the 
engineer  was  then  in  his  place  in  the  cab; 
tbat  the  locomotive  came  back  headed  east 
and  took  track  4;  and  that  the  engineer  was 
still  in  his  proper  place  in  the  cab.  Kirk 
testified:  "Anybody  going  in  on  track  No. 
4  could  see  they  would  'sideswipe'  the  cars 
on  track  No.  6.  •  •  •  If  I  had  been  in- 
tending to  go  Into  that  track,  I  would  have 
seen  that  I  would  hit  the  cars  on  track  5, 
and  I  would  have  avoided  doing  so.  It  is  the 
duty  of  the  engineer  and  fireman  to  keep  a 
lookout.  It  is  as  much  their  business  as  it 
is  the  switchman's  business  to  see  whether 
cars  will  be  sldeswiped  or  are  In  the  clear." 
The  engineer  did  not  testify,  and  the  testi- 
mony of  Perry  and  Kirk  as  specified  was 
without  contradiction.  It  seems  to  us  to  be 
sufficient  to  support  a  finding  tbat  the  en- 
gineer either  was  negligent  in  failing  to  dis- 
cover tbat  the  cars  were  in  a  position  to  ob- 
struct his  locomotive,  or,  if  be  discovered 
th^r  position,  was  negligent  in  falling  to  so 
operate  his  locomotive  as  to  avert  the  col- 
lision. 

Holt  assumed  ordinary  risks  incidental  to 
bis  employment  He  also  assumed  extraor- 
dinary risks  of  which  he  knew,  or  of  which 
he  should  have  known.  He  did  not  assume 
risks  of  which  he  had  no  knowledge,  due  t6 
a  failure  on  the  part  of  appellant  to  exercise 
reasonable  care  for  his  safety.  As  before 
stated,  we  think  the  evidence  was  sufficient 
to  support  a  finding  that  it  was  due  to  ap- 
pellant's negligence  that  the  cars  were  left 
at  a  place  on  track  5  where  they  would  ob- 
struct the  passage  of  the  locomotive  on  track 
4.    The  verdict  of  the  Jury  involves  such  a 


finding,  and  therefore,  in  considering  the 
contention  made  that  the  evidence  showed 
that  Holt  assumed  the  risk  of  the  collision.  It 
is  only  necessary  to  determine  whether  the 
evidence  was  sufficient  to  support  a  finding 
that  Holt  did  not  know,  and  was  excusable 
for  not  knowing,  that  the  cars  had  been  so 
placed  as  to  obstruct  the  locomotive  when 
moving  on  track  4.  Kirk  testified  that  it  was 
as  much  the  fireman's  "business  as  it  Is  the 
switchman's  business  to  see  whether  cars 
will  be  sldeswiped  or  are  in  the  dear. 
*  *  *  I  guess  the  fireman  could  have  seen 
that  he  would  strike  them  (the  cars)  if  he 
was  looking  out"  If  It  appeared  from  the 
evldencs  tbat  Holt  saw  the  cars  and  appre- 
ciated the  fact  that  they  were  so  placed  as 
to  obstruct  the  passage  of  the  locomotive  in 
time  to  have  taken  steps  to  have  averted  the 
collision,  and  that  he  did  not  take  such  steps, 
or  if  it  appeared  that  he  did  not  see  the  cars 
and  yet  was  not  excusable  for  failing  to  see 
them,  appellant's  contention  would  have 
force.  But  it  does  not  so  appear.  There 
is  no  evidence  whatever  in  the  record  from 
which  an  inference  fairly  could  be  drawn 
that  he  saw  the  cars.  On  the  contrary,  the 
evidence  tended  to  show  that  he  did  not  see 
them.  Perry  did  not  see  Holt  as  the  locomo- 
tive moved  west  on  the  main  line  track,  nor 
did  he  see  him  as  It  came  back  east  notwith- 
standing he  was  then  on  the  fireman's  side 
of  the  cab.  Perry  testified:  "I  did  not  see 
him  [Holt].  He  was  not  in  the  fireman's 
place  or  I  would  have  seen  him.  If  he  had 
been  in  bis  place  on  the  left-hand  side  of 
the  engine,  I  would  have  seen  him.  I  say 
that  be  was  not  in  the  fireman's  side." 

It  appearing,  as  we  think  it  does  from  the 
testimony,  that  Holt  did  not  see  the  cars, 
the  question  Is:  Were  the  Jury  Justified  In 
finding  that  Holt  was  excusable  for  not  dis- 
covering the  position  of  same?  Appellant 
argues  that  the  testimony  indicates  that  it 
was  the  custom  of  switchmen  to  leave  cars 
on  sidings  in  such  positions  as  to  obstruct 
other  tracks,  and  that  Holt  knew  of  the  cus- 
tom. We  have  t>een  unable  to  find  any  tes- 
timony In  the  record  showing  the  existence 
of  such  a  custom.  It  was  shown,  however, 
that,  in  addition  to  his  duty  to  keep  a  look- 
out ahead,  it  was  the  fireman's  duty  to  keep 
fire  Id  the  engine  by  shoveling  coal  from  the 
tender,  to  keep  the  boiler  supplied  with  wa- 
ter by  means  of  an  injector  operated  on  some 
engines  by  means  of  a  lever  situated  twelve 
or  eighteen  Inches  above  the  floor  of  the  cab, 
and  on  others  by  means  of  a  lever  having  a 
handle  on  the  inside  of  the  cab  and  even  with 
a  window  thereof;  and,  when  not  prevented 
by  his  other  duties  from  doing  so,  to  ring 
the  l)ell  of  the  engine  as  it  approached  a 
road  crossing.  Perry  testified  that  if  the  bell 
of  the  engine  was  ringing  as  it  approached 
from  the  west,  he  did  not  hear  it  Bo  it 
may  be  said  the  testimony  In  the  record 
tends  to  show  that  Holt  was  not  engaged  In 
dlsdiarging  either  his  duty  to  keep  a  lookout 
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for  obstractlonB  <m  the  track  or  his  duty  to 
ring  the  bell  for  the  crossing,  bat,  instead, 
was  engaged  in  discharging  another  or  other 
of  the  duties  resting  upon  him,  and  for  that 
reason  did  not  discover  the  position  of  the 
cars.  Whether  he  therefore  was  excusable 
or  not  for  failing  to  see  the  cars  we  think 
was  for  the  Jury  to  say. 

It  follows  from  what  we  have  said  that 
we  are  of  opinion  it  would  have  been  error 
had  the  trial  court,  as  it  .was  requested  by 
appellant  to  do,  instructed  the  Jury  to  re- 
turn a  verdict  in  its  favor.  The  first,  sec- 
ond, and  third  assignments  of  error  there- 
fore are  overruled,  as  are  the  fourth  and 
fifth,  complaining  of  the  action  of  the  court 
in  submitting  to  the  Jury  as  an  issue  to  be 
determined  by  them  a  question  as  to  whether 
the  engineer  was  guilty  of  negligence  or  not 
in  failing  to  nse  due  care  to  discover  the 
position  of  the  cars  and  so  operate  bis  en- 
gine as  to  avert  the  collision. 

The  trial  court  instructed  the  Jury  as  fol- 
lows; "If  you  shall  find  that  some  of  de- 
fendant's employes  other  than  deceased  left 
a  car  on  the  switch  track  designated  by  the 
witnesses  as  No.  5  so  near  to  switch  track 
No.  4  that  it  would  not  clear,  and  would  col- 
lide with  an  engine  which  was  going  in  np- 
on  said  track  No.  4,  and  if  yon  find  that  an 
ordinarily  prudent  and  cautious  person  would 
not  under  the  same  or  similar  circumstances 
have  so  left  said  car,  if  yon  find  it  was  so 
left,  and  if  you  further  find  that  an  engine 
upon  which  the  deceased  was  attempted  to 
go  in  upon  said  track  No.  4,  and  that,  as 
the  direct  and  proximate  result  of  the  car 
having  been  left  'not  In  the  clear'  on  track 
No.  5,  the  engine  ran  against  said  car  and 
mashed  in  the  cab,  thereby  inflicting  injuries 
upon  deceased  from  which  he  died,  then,  un- 
less you  find  that  he  was  g;ullty  of  contribu- 
tory negligent  hereinafter  explained,  you  will 
find  for  the  plalntlfTs."  Kirk  having  testified 
that  it  was  as  much  the  fireman's  duty  as  it 
was  the  switchman's  "to  see  whether  cars 
will  be  sldeswlped,  or  are  in  the  clear,"  it 
is  insisted  that  the  instruction  was  errone- 
ous because  it  authorized  the  Jury,  if  they 
believed  that  an  ordinarily  prudent  person, 
having  in  mind  the  safety  of  Holt  and  oth- 
ers charged  as  he  was  with  the  duty  to  keep 
a  lookout  for  such  obstructions,  would  have 
left  the  cars  in  the  position  they  occupied, 
nevertheless  to  find  for  appellees  If  they  be- 
lieved such  a  person,  having  in '  mind  the 
safety  of  persons  not  charged  as  Holt  was 
with  a  duty  to  keep  such  a  lookout,  would 
not  have  left  the  cars  in  such  a  position. 
In  other  words,  the  contention  is  that  to 
leave  the  cars  obstructing  track  4  might  be 
negligence  as  to  other  persons  to  whom  ap- 
pellant owed  a  duty,  and  yet  not  I>e  negli- 
gence as  to  Holt,  and  that  the  charge  an- 
thoriaed  a  verdict  against  appellant  without 
reference  to  such  a  distinction.  In  support 
of  the  contention  we  are  cited  to  Railway 
Co.  T.  Pope,  98  Tex.  640,  86  S.  W.  6,  as  a  case 


in  point  There  the  railway  company  in  vio- 
lation of  its  rules  had  left  unblocked  and  un- 
coupled on  a  siding  not  on  a  grade  certain 
cars.  While  walking  on  top  of  the  cars,  in 
the  act  of  stepping  from  one  of  them  to  an- 
other, while  they  were  moving.  Pope  was 
Injured  as  a  result  of  the  cars  separating. 
The  court  charged  the  Jury  as  follows:  "If 
you  find  from  a  preponderance  of  the  evi- 
dence that  It  vras  not  reasonably  safe  to 
leave  cars  standing  together  uncoupled  on 
the  side  track  in  Mt.  Pleasant  in  question,  then 
if  you  further  find  that  the  car  from  which 
plaintiff  fell  was  uncoupled  with,  although 
standing  together  with,  the  car  immediate- 
ly south  of  the  same,  then,  if  you  further 
find  that  an  ordinarily  prudent  person  would 
not  have  left  the  cars  uncoupled  under  simi- 
lar circumstances,  then  if  you  further  find 
that  plalntltr,  while  exercising  ordinary 
care,  was  injured  as  the  direct  result  of  said 
cars  being  left  uncoupled,  then  you  will  find 
for  plaintiff  unless  you  find  plaintiff  assum- 
ed the  risk  of  same  being  uncoupled,  as  ex- 
plained under  the  eighth  division  of  this 
charge,  or  was  guilty  of  contributory  negli- 
gence as  explained  in  subdivision  8a  of  this 
charge."  "The  issue  presented  by  the 
charge,"  said  the  Supreme  Court,  "is  that  if 
the  condition  of  the  cars  was  not  'reason- 
ably safe,'  whether  the  danger  was  to  the 
plaintiff  or  to  some  one  else,  and  that  the 
plaintiff  was  injured  by  reason  of  that  con- 
dition of  the  cars,  then  he  had  a  right  to 
recover."  The  evidence  showed  that  cars 
left  uncoupled  and  unblocked  on  the  side 
track  were  liable  to  move  to  and  upon  the 
main  track,  thereby  rendering  It  "unsafe 
both  for  the  cars  and  for  persons  engaged  in 
operating  trains  upon  the  main  line."  "It  is 
apparent  from  the  charge  taken  in  connec- 
tion with  the  evidence,"  the  Supreme  Court 
further  said,  "that  the  Jury  might  have  con- 
cluded that  the  condition  of  the  cars  was 
unsafe  as  to  others  than  the  plaintiff,  and 
yet,  under  the  terms  of  the  charge,  they 
could  have  found  their  verdict  against  the 
defendant  *  ♦  *  If  all  the  facts  group- 
ed In  the  charge  be  true,  they  do  not  show 
that  the  railroad  company  owed  to  plaintiff 
the  duty  of  coupling  the  cars  on  the  side 
track;  therefore  would  not  support  the  ver- 
dict." Accepting,  as  we  must,  the  ruling 
in  the  Pope  Case  as  the  law,  we  do  not  re- 
gard it  as  supporting  the  contention  made  in 
this  case.  As  we  understand  the  record, 
danger  only  to  Holt  and  others  engaged  as 
he  was  in  assisting  in  operating  appellant's 
engines  and  cars  on  track  4  reasonably  could 
be  foreseen  as  likely  to  follow  as  a  result 
of  leaving  the  cars  in  the  position  they  oc- 
cupied on  track  5.  In  the  Pope  Case  the 
evidence  suggested  dangers  to  others  than 
those  engaged  like  Pope  was,  as  reasonably 
to  be  apprehended  from  leaving  the  cars  un- 
blocked and  uncoupled  on  the  inclined  side 
track,  and  the  charge  there  complained  of  was 
so  framed  as  to  lead  the  Jury  to  believe  that 
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they  Bbonldflnd  the  company  guilty  of  neg- 
ligence If  they  thought  a  reasonably  prudent 
person,  having  In  mind  the  company's  duty 
to  such  other  persons,  would  not  have  left 
the  cars  uncoupled  and  unblocked,  without 
respect  to  whether  they  believed  the  com- 
pany was  negligent  in  the  discharge  of  the 
duty  it  owed  to  Pope  or  not  The  charge 
here  complained  of  considered  with  refer- 
ence to  the  evidence  fairly  was  not  capable 
of  a  construction  which  could  have  led  the 
Jury  to  believe  they  were  authorized  to  find 
for  appellees  without  reference  to  whether 
they  believed  the  act  of  leaving  the  cars  in  the 
position  they  occupied  was  negligence  or 
not  as  to  Holt  and  others  similarly  situated, 
if  they  believed  such  act  was  negligence  as 
to  persons  otherwise  situated,  to  whom  ap- 
pellant owed  a  duty.  We  do  not  think  the 
Jury  could  have  understood  tiie  court  to 
mean  by  the  instruction,  read  in  connection 
with  the  remainder  of  the  charge,  that  they 
were  authorized  to  find  against  appellant 
on  the  issue  as  to  its  negligence  in  so  leav- 
ing the  cars,  unless  they  believed  from  the 
evidence  that  an  ordinarily  prudent  person 
charged  with  the  ,duty  to  Holt  to  use  ordi- 
nary care  to  keep  track  4  clear  would  not 
under  the  circumstances  shown  by  the  evi- 
dence have  so  left  them  on  track  6  as  to 
obstruct  said  track  4. 

Notwithstanding  the  absence  of  any  testi- 
mony tending  to  show  that  Holt  saw  the 
cars,  the  court  instructed  the  Jury:  "In  ad- 
dition to  the  main  charge  read  to  you,  you 
are  further  instructed  that,  should  you  find 
that  deceased  Holt  saw  the  car  upon  track 
5  in  time  to  have  prevented  the  engine  from 
colliding  with  same,  yon  will  find  for  de- 
fendant" Appellant  urges  that  the  Instruc- 
tion was  calculated  to  confuse  the  Jury  and 
mislead  them  to  understand  the  court  to 
mean  that  their  verdict  should  be  for  appel- 
lees, without  respect  to  other  matters,  if 
they  believed  the  negative  of  the  proposi- 
tion stated  in  the  Instruction,  to  wit,  that 
Holt  did  not  see  the  cars.  As  reasonably  in- 
telligent men  considering  the  charge  as  a 
whole,  which  we  should  assume  they  did, 
we  think  the  Jury  could  not  have  been  so 
misled.  The  seventh  assignment  of  error, 
therefore,  is  overruled. 

Tbe  eighth  assignment  of  error,  complain- 
ing of  the  action  of  the  court  in  refusing  to 
give  a  special  charge  requested  by  appellant, 
is  overruled  because  we  think  the  facts 
grouped  for  submission  by  it  were  sufficient- 
ly grouped  and  submitted  in  the  court's  main 
charge  and  in  appellant's  special  charge  No. 
10  given  by  the  court 

The  assignment  remaining  undisposed  of 
attacks  as  excessive  tbe  verdict  and  Judg- 
ment rraidered.  It  appears  from  the  record 
that  Holt  at  the  date  of  his  death  was  29 
years  of  age,  was  in  good  condition  physical- 
ly,   had  a  life  expectancy  of  36  years,  an 


earning  capacity  of  from  about  |50  to  about 
$76  per  month,  and  that  his  earnings  were 
devoted  to  the  support  and  maintenance  of 
appellees.  The  evidence  referred  to  is  suffi- 
cient, we  think,  to  support  the  finding  of 
the  Jury  as  to  the  amount  of  damages  suf- 
fered by  appellees.  There  is  nothing  in  tiie 
record  indicating  that  in  arriving  at  the 
amount  of  their  verdict  the  Jury  may  have 
been  lufinenced  by  passion  or  prejudice,  or 
by  a  consideration  of  any  matter  they  should 
not  have  considered.  Therefore  we  think 
the  assignment  should  be  overruled. 
The  Judgment  is  affirmed. 


LEWIS   et  al.   v.   MANSFIELD   GRAIN  & 

ELEVATOR  CO. 

(Court  of  Civil  Appeals  of  Texas.     June  26, 

1909.     Rehearing  Denied  Oct  9,  1909.) 

1.  Bbokebb    (i   58*)  —  Couif iBsioRB  —  Suffi- 
ciency OF  Sbbvicgs. 

Where  defendants,  real  estate  brokers,  agreed 
to  procure  a  purchaser  for  plaintiffs'  property, 
and,  in  fact,  procured  a  person  who  executed  a 
contract  valid  on  its  face  with  plaintiffs  for 
the  exchange  of  property,  defendants  were  enti- 
tled to  their  commissions,  irrespective  of  wheth- 
er plaintiffs  misrepresented  their  property  to 
the  purchaser  so  as  to  justify  him  in  refusing 
to  carry  out  the  exchange. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  {  90;   Dec  Dig.  {  Sa*] 

2.  BBOKBBS    (I    74*)— COlOdBSIONB  —  Pebbons 

Liable. 

Defendants  agreed  to  procure  a  purchaser 
for  plaintiffs'  property,  and  procured  one  with 
whom  plaintiu  executed  a  written  contract 
which  provided  that,  to  bind  the  contract  the 
purchaser  had  deposited  with  defendants  war- 
ranty deeds  to  a  certain  tract,  part  of  the  prop- 
erty to  be  exchanged,  and  that  plaintiffs  had 
Said  to  them  $500,  and,  if  the  titles  should  prove 
efective  upon  examination,  the  sum  deposited 
and  the  deeds  should  be  returned  to  the  re- 
spective parties,  but,  if  the  title  proved  good  and 
the  purchaser  failed  to  perform,  his  title  to  the 
tract  mentioned  should  pass  to  plaintiffs  accord- 
ing to  tbe  deed  deposited  with  defendants,  in 
settlement  of  commissions  and  liquidated  dam- 
oges,  and,  if  plaintiffs  failed  to  perform,  tbe 
$500  should  be  forfeited  in  i>ayment  of  commis- 
sions and  liquidated  damages,  and,  if  both  par- 
ties failed  to  perform,  the  purchaser  authorized 
plaintiffs  to  convey  to  defendants  the  tract 
above  mentioned  to  secure  to  them  the  payment 
of  the  $500  as  commissions,  and  that  such  sum 
should  be  forfeited  to  defendants  as  commis- 
sions and  liquidated  damages.  Held  that,  even 
if  defendants  were  bound  by  the  contract  be- 
tween plaintiffs  and  the  purchaser,  it  did  not 
make  tneir  commissions  depend  upon  the  con- 
summation of  the  exchange,  but  upon  tbe  ap- 
proval of  the  titles  of  the  properties,  nor  did  it 
require  defendants  to  look  to  tbe  purchaser  for 
their  commissions.  If  he  breached  his  contract 
with  plaintiffs,  they  being  bound  to  pay  the 
commissions  in  inch  case,  as  the  purchaser's  ti- 
tle to  the  tract  mentioned  passed  to  plaintiffs 
in  accordance  with  the  deed  deposited  with  de- 
fendants. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Dec. 
Dig.  i  74.*] 

3.  EvinKNCit    (I    463*)  — Parol    Evidencb  — 

VABTINO  CoNTBACT— AMnlGUITT. 

Tbe  contract  was  not  ambiguous,  so  that 
plaintiffs  were  precluded  from  showing  by  parol 
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evidence  that  defendants*  right  to  commigsions 
depended  upon  the  consammation  of  the  contract 
of  exchange.' 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  2140-2143 ;   Dec  Dig.  |  463. •] 

4.  Brokers  ({  aS*)— Commissions— Right. 

A  contract  for  the  exchange  of  property 
made  by  plaintiffs  and  a  purchaser  whom  de- 
fendants had  procared  provided  that,  to  bind  the 
contract,  the  purchaser  had  deposited  with  de- 
fendants a  deed  executed  to  plaintiffs,  and  that 
plaintiffs  bad  paid  to  defendants  $600,  and,  if 
the  purchaser  failed  to  perform,  his  title  to  the 
tract  conveyed  by  the  deed  should  pass  in  ac- 
cordance therewith  in  settlement  of  commissions 
and  liquidated  damages.  When  defendants 
learned  that  the  purchaser  refused  to  perform, 
they  asked  plaintiffs  if  they  should  send  such 
deed  for  record  where  the  land  was  situated, 
but  plaintiffs  replied  that  they  would  think  about 
it,  and,  after  defendants  had  held  the  deed  two 
days  without  receiving  instructions,  they  sent 
it  to  plaintiffs,  who  did  not  have  it  recorded  for 
three  months.  The  purchaser  in  the  meantime 
had  sold  the  tract  to  one  who  recorded  his  deed 
prior  to  the  recording  of  plaintiffs'  deed.  Held, 
that  plaintiffs'  failure  to  have  the  deed  recorded 
in  time  was  through  their  own  fault,  and  would 
not  prevent  defendants  from  recovering-  their 
commissions  from  plaintiffs  for  procuring  a  pur- 
chaser. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  IMg.  {§  79.  81,  94-96;   Dec.  Dig.  S  63.*] 

5.  Appeal  and  Ebbob  (§  1175*)— Disposition— 
Reversal  and  Rendition. 

Where,  under  the  undisputed  evidence,  the 
trial  court  should  have  directed  a  verdict  for 
defendants,  the  Court  of  Civil  Appeals  will,  upon 
reversal  or  the  judgment  for  plaintiffs,  render 
judgment  for  defendants  as  the  trial  court 
should  have  done. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  H  4573-4587;  Dec.  Dig.  { 
1175.*] 

Appeal  from  Dallas  County  Conrt;  W.  M. 
Holland,  Judge. 

Action  by  tbe  Mansfield  Grain  &  Elevator 
Company  against  E.  T.  Lewis  and  another. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal.   Reversed  and  rendered. 

Gano,  Gano  &  Gnno,  for  appellants.  A.  B. 
Flanary  and  W.  D.  House,  for  appellee. 

TALBOT,  J.  This  suit  was  Instituted  In 
the  county  court  at  law  of  Dallas  county, 
Tex.,  by  the  Mansfield  Graln/k  Elevator  Com- 
pany, a  private  corporation,  against  E  T. 
Lewis  and  J.  J.  Collins,  composing  the  firm  of 
liCwls  &  Collins,  to  recover  from  them  th>« 
sum  of  $500,  which  plaintiff  alleges  was  de- 
posited with  said  firm  under  a  written  con- 
tract entered  Into  between  plaintiff  and  one 
J.  H.  Mowrey;  that  said  agreement  was  ex- 
ecuted on  or  about  the day  of  March, 

1906,  by  the  terms  of  which  said  Mowrey  was 
to  convey  to  plaintiff  certain  lands  located  In 
Childress  and  Fannin  counties,  Tex.,  and  al- 
so certain  lands  located  In  the  state  of  Cali- 
fornia, In  consideration  of  which  the  plaintiff 
was  to  convey  to  said  J.  U.  Mowrey  the  lands 
upon  which  Its  milling  plant  was  located,  to- 
gether with  all  improvements,  etc.,  located  In 
Tarrant  county,  Tex.;  that  the  defendants, 


as  brokers  or  real  estate  agents,  agreed  to 
bring  about  an  exchange  of  said  properties 
between  the  parties  to  said  agreement,  but 
failed  to  do  so;  that  plaintiff  had  no  power  to 
enforce  specific  performance  of  said  contract 
or  agreement:  that  defendants  held  the  said 
$500  In  trust  for  plaintiff,  and  was  l^^ally 
boimd  to  turn  same  over  to  it  upon  tbe  fail- 
ure of  said  J.  H.  Mowrey  to  comply  with  bis 
part  of  the  said  contract:  that  tbe  said  J.  H. 
Mowrey  deposited  with  defendants  a  war- 
ranty deed  to  certain  lands  located  In  the 
state  of  California,  as  required  by  said  con- 
tract (said  deed  was  executed  by  J.  H.  Mow- 
rey, and  conveyed  said  lands  to  plaintiff),  and 
that  said  deposit  of  $600  by  plaintiff  and  the 
said  deed  by  J.  H.  Mowrey  were  for  the  pur- 
pose of  binding  said  parties  to  said  coutract 
or  agreement.  The  defendants  pleaded  gen- 
eral and  special  demurrers,  a  general  denial, 
and  that  for  their  services  In  bringing  about 
an  exchange  between  plaintiff  and  J.  H.  Mow- 
rey of  the  properties  described  in  plaintiff's 
petition  plaintiff  agreed  to  pay  them  a  com- 
mission of  $500;  that  under  tbe  very  terms 
of  tbe  written  contract  they  were  entitled  to 
said  $600,  which  plaintiff  bad  agreed  to  pay 
them,  and  had  deposited  with  them  as  Its 
agents  In  making  the  said  trade;  that  they 
complied  with  all  the  terms  of  said  contract ; 
that  possession  of  plaintiff's  property  was 
delivered  to  said  J.  H.  Mowrey;  that  the 
said  J.  H.  Mowrey,  If  be  refused  to  carry  out 
said  contract,  which  defendants  deny,  did  so 
because  of  false  representations  made  by 
plalntlff  In  regard  to  its  said  properties. 
Defendants  further  pleaded  that  If  the  said 
deed  to  the  California  lands  was  held  In  trust 
by  plaintiff  for  defendants,  which  defendants 
deny,  then  plaintiff  held  said  deed  In  Its  pos- 
session and  failed  to  record  same  until  the  de- 
fendants lost  Its  security  by  reason  of  the 
fact  that  J.  H.  Mowrey  sold  said  California 
lands  to  other  parties  prior  to  the  filing  of 
said  deed  for  record  by  plaintiff.  A  Jury 
trial  resulted  In  a  verdict  and  Judgment  in 
favor  of  plaintiff,  for  the  sum  of  $500,  togeth- 
er with  Interest  thereon  from  April  15,  1908, 
at  the  rate  of  6  per  cent  per  annum,  and 
defendants  appealed. 

The  practically  undisputed  evidence  shows 
beyond  controversy  that  appellee  engaged  the 
services  of  appellants  as  real  estate  agents 
to  sell,  or  exchange  for  other  property,  the 
property  owned  by  them  and  described  in  the 
pleadings,  for  wliich  It  agreed  to  pay  them 
the  sum  of  $500.  To  effect  such  exchange  or 
sale,  appellants  advertised  that  tbe  property 
had  been  placed  with  them  for  that  purimae. 
J.  H.  Mowrey  answered  the  advertisement, 
and,  through  appellants,  he  and  an  agent  of 
the  appellee,  authorized  to  represent  It,  were 
brought  together,  and  they  entered  into  a 
written  contract  to  exchange  and  convey, 
each  to  the  other,  tbe  respective  properties 
owned  by  him,  wblcb  are  particularly  describ- 
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ed  In  the  petition.  Among:  the  provisions  of 
this  contract,  which  set  out  fnlly  the  terms 
and  conditions  npon  which  the  exchange  of 
the  properties  were  to  be  made,  are  the  fol- 
lowing: '^o  hind  the  parties,  hereto  snh- 
Ecrlt>ed,  to  carry  ont  the  conditions  and  agree- 
ments above  made,  the  first  party  has  deposit- 
ed with  Lewis  &  Collins,  agents,  his  general 
warranty  deed  to  the  property  described  as 
tracts  Nos.  one  (1)  in  paragraph  No.  one; 
second  party  has  paid  to  said  Lewis  &  CSoI- 
Itns.  agents,  the  snm  of  five  hundred  dollars. 
In  cash.  •  •  *  It  Is  agreed  and  under- 
stood that.  If  an  examination  of  the  abstracts 
of  title  to  the  above  described  properties 
should  disclose  fatal  defects  in  the  title  or 
defects  which  cannot  be  cured  within  a  rea- 
sonable time,  said  deed  deposited  vrlVb  Lew- 
Is  &  Collins,  agents,  and  said  sum  of  five  hun- 
dred dollars  In  cash  deposited  with  Lewis 
&  Collins,  agents,  shall  be  returned  to  said 
parties,  that  Is,  said  deed  to  first  party  and 
said  Ave  hundred  dollars  to  said  second  par- 
ty, but  If  the  titles  to  above  described  prop- 
erty are  approved  by  the  attorneys  examining 
same  and  first  party  falls  or  refuses  to  carry 
out  the  foregoing  terms  of  this  contract,  then 
his  title  to  above  described  tract  one,  para- 
graph No.  1,  shall  pass  according  to  the  deed 
deposited  with  Lewis  &  Collins,  agents,  in 
settlement  of  commissions  and  liquidated 
damages;  and,  if  second  party  falls  or  refuses 
to  carry  out  the  foregoing  terms  of  this  con- 
tract, then  the  said  sum  of  five  hundred  dol- 
lars deposited  with  Lewis  &  Collins  shall  be 
forfeited  In  payment  of  commissions  and  liq- 
uidated damages;  and,  if  both  parties  fall  or 
refuse  to  carry  out  the  terms  of  this  con- 
tract, first  party  authorizes  second  party  to 
convey  the  first  tract  above  described  to  Lew- 
Is  &  Collins  to  secure  them  In  the  payment 
of  five  hundred  dollars  commissions  and  liq- 
uidated damages,  and  said  sum  of  five  hun- 
dred dollars  deposited  by  second  party  shall 
be  forfeited  to  Lewis  &  Collins  in  payment 
of  commissions  and  liquidated  damages.  Ex- 
ecuted in  quadruplicate." 

The  undisputed  evidence  further  showed 
that  J.  H.  Mowrey  executed  and  deposited 
with  appellants,  as  recited  in  the  contract,  a 
general  warranty  deed  to  the  property  de- 
scribed in  paragraph  No.  1  of  the  contract, 
which  appears  to  be  lots  6  In  block  13,  and 
3  and  4  In  block  18,  situated  In  Corning,  Te- 
hema  county,  Cal. ;  that  appellee  paid  over 
to  appellants  Lewis  &  Collins  the  sum  of 
1500;  that  the  title  to  the  properties  In- 
volved in  the  trade  was  favorably  passed 
upon  and  approved  by  the  attorneys  selected 
for  that  purpose;  and  that  neither  party  of- 
fered any  objection  to  the  title  to  the  prop- 
erties agreed  to  be  exchanged.  Appellants 
requested  the  court,  upon  the  conclusion  of 
the  evidence,  to  charge  the  jury  to  return  a 
verdict  In  their  favor.  This  request  was  de- 
nied, and  the  Jury,  on  the  contrary,  instruct- 
ed in  substance  that  Mowrey  had  refused  to 
comply  with  the  terms  of  the  written  con- 


tract entered  into  between  himseU  and  ap- 
pellee, and  they  should  find  for  appellee,  un- 
less they  believed  that  Mowrey  refused  to 
perform  on  account  of  certain  misrepresenta- 
tions alleged  to  have  been  made  by  appellee 
to  Mowrey  with  respect  to  the  property  to 
be  conveyed  by  appellee  to  him.  We  are  of 
the  opinion  that  the  court  erred  in  refusing 
appellants'  special  charge  directing  a  verdict 
in  their  favor,  and  in  making  their  right 
to  recover  dei>end  upon  a  finding  by  the 
Jury  that  Mowrey  had  refused  to  carry  out 
the  contract  entered  into  between  him  and 
appellee  because  of  the  alleged  misrepresen- 
tations on  the  part  of  appellee.  The  record 
discloses  beyond  controversy  that  appellants, 
as  brokers  and  real  estate  agents,  represent- 
ed appellee  In  the  transaction;  that  they 
procured  a  purchaser  of  its  properties  with 
whom  It  entered  into  a  contract  for  the  con- 
summation of  the  sale  and  exchange  con- 
templated by  the  execution  and  delivery  of 
the  necessary  deeds,  a  contract  which  it 
could  have  specifically  enforced  unless  pre- 
cluded therefrom  by  the  misrepresentations 
charged  against  it  This  was  all  they  could 
or  were  required  to  do  In  order  to  earn  the 
commissions  agreed  to  be  paid  them  for  their 
services,  and  they  were  entitled  to  recover, 
whether  appellee  did  or  did  not  so  misrepre- 
sent its  properties  to  Mowrey  as  to  cause 
bim  to  refuse  to  comply  with  the  terms  of 
the  contract,  or  whether  by  reason  of  such 
misrepresentations  be  was  or  was  not  Justi- 
fied in  refusing  to  consummate  the  trade. 
A  broker  is  entitled  to  his  commissions 
when  he  procures  a  purchaser  with  whom 
his  principal  is  satisfied,  and  with  whom 
such  principal  contracts  for  the  sale  of  the 
property  at  a  price  and  upon  terms  satis- 
factory to  him.  Newton  et  al.  v.  Dickson, 
Moore  &  Smith  et  al.  (Tex.  Civ.  App.)  IIG 
S.  W.  143.  Appellants  did  not  sign  the  writ- 
ten contract  entered  into,  and  upon  which 
appellee's  suit  to  recover  the  five  hundred 
dollars  deposited  with  appellants  Is  based, 
and  it  does  not  otherwise  appear  that  they 
were  parties  thereto  and  bound  by  its  terms ; 
but.  If  they  were,  the  terms  of  said  contract 
do  not  make  their  right  to  commissions  de- 
pend upon  the  consummation  of  the  ex- 
change of  the  properties,  as  contracted  for 
by  the  execution  and  delivery  of  the  deeds, 
but  npon  the  approval  of  the  titles  to  said 
properties  by  the  attorneys  selected  to  pass 
upon  them,  and  parol  evidence  was  Inad- 
missible to  vary  its  said  terms.  But  if  it 
should  be  conceded,  which  Is  not  done,  that 
parol  evidence  was  admissible  to  show  that 
such  right  of  ai^ellauts  did  so  depend,  then 
we  are  of  opinion  that  such  evidence  of  that 
character  as  may  be  found  in  the  record  is 
insufficient  to  sustain  a  finding  to  that  ef- 
fect. We  think  it  appears  from  the  evi- 
dence as  a  whole,  and  from  a  fair  interpre- 
tation of  the  written  contract  referred  to, 
that  npon  the  execution  of  the  written  con- 
tract between  appellee  and  Mowrey  and  the 
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approyal  of  the  titles  to  tbe  ptoperties  there- 
in agreed  to  be  exchanged  by  the  attorneys 
engaged  to  examine  and  pass  upon  them 
appellants'  right  to  the  commissions  agreed 
to  be  paid  them  by  appellee  and  to  tbe  $600 
deposited  with  them  became  absolute.  It 
the  written  contract  referred  to  by  reason 
of  any  ambiguity  in  its  language  is  open  to 
construction,  it  is  not  subject  to  the  interpre- 
tation placed  upon  it  by  appellee  to  tbe  ef- 
fect that  if  Mowrey  -wrongfully  breached 
bis  contract  to  convey,  appellants'  claim  for 
commissions,  if  any  they  had,  was  against 
Mowrey,  who  was  in  default,  and  not  against 
appellee.  We  think  it  evident  from  the 
language  of  the  contract  that  it  was  the  in- 
tention of  the  parties  thereto  that  appellee 
should  pay  appellants  their  commissions  of 
$500,  and  to  guard  and  protect  themselves 
against  loss,  in  tbe  event  Mowrey  should 
fall  to  perform  his  part  of  the  contract, 
the  provision  was  inserted  that,  if  he  failed 
or  refused  to  carry  out  the  terms  of  the  con- 
tract, his  title  to  the  California  lands  should 
pass  to  appellee  according  to  the  deed  de- 
posited with  appellants  in  settlement  of  said 
commissions.  This  deed,  as  before  stated, 
was  executed  and  deposited  with  appellants 
and  held  by  them  until  they  understood 
Mowrey  Iiad  refused  to  consummate  the 
trade  by  the  execution  and  delivery  of  a 
deed.  Upon  receipt  of  this  information,  A. 
F.  Armstrong,  representing  appellants,  called 
up  Edwards,  agent  of  appellee,  and  asked 
if  they  should  send  said  deed  to  California 
for  record  before  Mowrey  could  dispose  of 
tlie  lands  therein  conveyed.  Edwards  .re- 
plied that  they  would  think  about  it,  and 
let  him  Imow.  Appellants  held  the  deed 
after  this  conversation  for  two  days  await- 
ing instructions  from  appellee,  and,  receiv- 
ing none,  they  sent  it  to  appellee.  This  was 
on  the  12th  day  of  April,  1906,  and  appellee 
failed  to  have  the  deed  recorded  in  Cali- 
fornia, where  the  land  therein  conveyed  was 
situated,  until  over  three  months  thereafter. 
In  the  meantime,  Mowrey  sold  tbe  land  to 
another  party  who  placed  his  deed  of  rec- 
ord prior  to  Uie  filing  and  recording  of  appel- 
lee's deed.  It  was  not,  under  these  cir- 
cumstances, the  duty  of  appellants  to  for- 
ward the  deed  deposited  with  them  for  rec- 
ord in  California,  to  the  end  that  the  securi- 
ty thereby  afforded  appellee  might  not  be 
lost  by  the  conveyance  of  the  land  by  Mow- 
rey to  some  innocent  purchaser;  and,  if 
such  security  was  lost  to  appellee  by  reason 
of  such  a  conveyance  and  the  failure  to 
sooner  record  appellee's  deed,  the  fault  lies 
at  the  door  of  appellee,  and  such  loss  can  in 
no  way  militate  against  the  right  of  appel- 
lants to  recover  their  commissions.  Upon 
the  whole,  we  conclude  that  the  undisputed 
evidence  conclusively  established  that  appel- 
lants were  entitled  to  hold  and  apply  the 
$aOO  deposited  witb  them,  and  sued  for  in 


this  action,  to  the  payment  of  their  commi»- 
slons,  and  that  the  trial  court  erred  in  not 
BO  instructing  the  Jury.  This  being  true, 
it  becomes  our  duty  under  the  statute  to- 
render  such  Judgment  in  this  court  as  should 
have  been  rendered  in  the  court  below.  It 
is  therefore  ordered  that  the  Judgmoit  of  tb» 
county  court  at  law  be  reversed,  and  that 
Judgment  be  here  rendered  that  appellee 
take  nothing  by  its  suit,  and  that  appeUant» 
recover  all  costs  of  both  courts. 
Reversed  and  rendered. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OP 

TEXAS  V.  WIIiOOX.t  ' 
(Court  V  Civil  Appeals  of  Texas.    July  1,  1909. 
Rehearing  Denied  Oct  9,  1900.) 

1.  Pleading   (S  8*)  — Complaimt— Cokclu- 

SIONB— NEOLIOENCE. 

An  allegation  in  an  injury  action  against 
a  railroad  company  that  plaintiff  was  struck  by 
a  projection  from  a  passmg  freight  train  while 
walking  along  the  track  at  a  place  habitually 
used  by  pedestrians  while  he  was  at  a  safe 
distance  from  the  train  charged  negligence,  and 
was  not  objectionable  as  alleging  a  conclosion. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  M  12-31:  Dec  Dig.  |  8;*  Negli- 
gence, Cent  1%.  S  182.] 

2.  Railboads  (I  396*)— iNjmr  fbok  Aim- 
CLEs  Pbojectino  fboh  T^ain — ^BiTBDBir  or 
Paoor— Freedou  fbou  Nbolioence. 

If  a  pedestrian  was  struck  by  a  projectioit 
from  a  train  wliile  walking  along  the  track  at  a 
safe  distance  from  the  train,  toe  burden  was 
upon  the  company  in  an  action  for  injuries  re- 
ceived to  show  that  it  was  without  fault 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  1 1342;  Dec.  Dig.  §  396.*] 

3.  Railboads    (S    381*)  —  Pbojectiokb   fecit 

TBAIW— CoNTBinUTOBT    NEGLIGENCE. 

Plaintiff  was  walking  along  the  track  in  the 
dark  at  a  safe  distance  therefrom  when  he  was 
struck  by  a  projection  from  a  passing  freight 
train  which  be  had  no  reason  to  anticipate. 
Plaintiff  looked  back  before  he  was  struck  to 
gee  if  his  dog  had  been  hit  but  his  looking  back 
did  not  place  him  nearer  the  train,  and  he  was 
struck  while  looking  ahead.  Held,  that  he  was 
not  guilty  of  contributory  negligence. 

[EM.  Note.— 'For  other  cases,  see  Railroads, 
Cent.  Dig.  »  1285-1287,  1291^;  Dec.  Dig.  ( 
381.*] 

4.  Railroads  (S  S96*)— Injttbtbs  tkou  Pbo- 
JECnONB  FBOK  Cabs  —  Neglioence  —  Pbb- 
suifpnoNS. 

In  absence  of  evidence  to  the  contrary,  neg- 
ligence by  the  railroad  company  may  be  mfer- 
rM  from  the  projecting  of  a  cross-tie  on  a  pass- 
ing train  which  struck  a  pedestrian  walking 
along  tbe  track  at  a  safe  distance  from  the 
train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1341 ;   Dec.  Dig.  i  396,*] 

6.  Railboads  (J  898*)— Injubikb  oh  Tback— 

CONTBIBm'OBY   Neoliqknoe  —  SumODCNCT 

or  Evidence. 

In  an  action  for  injuries  to  a  pedestrian 
from  being  struck  by  a  cross-tie  projecting  from 
a  passhig  freight  train,  evidence  MM  not  to 
show  contributory  negligence. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent  Dig.  |  1360;    Dec.  Dig.  I  898.*] 
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■e.  RAHJIOADB  (t  398*)— INJUBIKS  bt  Pbojko- 

Tion  raou  Tbaik  —  SnmciBNOT  or  Evi> 

DERCB. 

In  an  action  for  Injuries  to  one  walking 
alongr  a  railroad  trade  by  being  atmck  by  a  pro- 
jection from  a  passing  freight  train,  evidence 
held  to  sustain  a  verdict  for  plaintifL 

[Hd.  Note.— For  other  cases,  see  Railroads, 
•Cent  Dig.  i  1356 ;  Dec  Dig.  i  398.*] 

"7.  Trial  (§  118*)  —  Cohduct  or  Couksbl  — 

Abguino  Law. 

Counsel  may  present  to  the  Jury  their  the- 
ory of  the  law  applicable,  so  that,  where  plain- 
tiff alleged  in  an  action  for  injuries  caused  by 
being  struck  by  a  projection  from  a  passing 
train  that  the  train  was  running  at  a  high  speed, 
plaintiGT's  counsel  could  argue  that  such  excess- 
ive speed  was  negligence. 

[Ed.  Notfl.— For  other  cases,  see  Trial,  Cent 
Dig.  !S  290-283 ;   Dec  Dig.  I  118.*] 

■8.  Tbial  (8  133*)— Abotjmknt  of  Counsbx— 
ABoriNo  Law  to  Jcbt — Action  of  Coubt. 
Where  the  court  charged  that  in  arriving 
*t  a  verdict  the  jury  were  to  be  governed  by  the 
law  given  in  the  instructions  and  special  char- 
ges, and  the  charges  given  were  correct,  any  er- 
ror in  the  views  of  counsel  as  to  the  law  ap- 
plicable stated  to  the  jury  in  argument  could 
not  have  misled  the  jury. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dijg.  S  816:   Dec  Dig.  t  133.*] 

9.  Tbial  (8  260*)- Instbuctionb— Requkbts— 
CHABGES  Albeadt  Givbn. 

Requested  charges  which  were  substantial- 
ly covered  by  charges  given  were  properly  re- 
fwaei. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  fSBl ;    Dec  Dig.  8  260.*] 

10.  Railboads  (8  356*)— Injubt  to  Liceksee 
— CnsTOHABT  Use  of  Tback. 

One  walking  along  a  railroad  track  at  a 
safe  distance  in  a  space  commonly  used  by  pe- 
destrians for  a  walk  with  the  knowledge  and 
consent  of  the  company  was  a  licensee,  and  the 
company  was  bound  to  use  ordinary  care  not  to 
injare  him. 

im.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8  1233;   Dec  Dig.  8  356.*] 

Appeal  from  District  Court,  Henderson 
Gonnty;  B.  H.  Gardner,  Judge. 

Action  by  G.  C.  Wilcox  against  the  St 
Louis  Soutliwestem  Railway  Company  of 
Texas.  From  a  judgment 'for  plaintiff,  de- 
fendant appeals.    Affirmed. 

R  B.  Perkins,  Daniel  Uptbegrove,  R.  S. 
Neblett,  and  W.  R.  Bishop,  for  appellant 
Watklns,  Green  &  Richardson,  for  appellee. 

RAINBT,  C.  J.  Appellee  brought  this  suit 
against  appellant  to  recover  damages  for 
personal  injarles  to  him,  caused  by  being 
struck  by  a  timber  projecting  from  one  of 
appellant's  freight  trains  operated  along 
its  track  near  the  depot  at  Malakoff,  Tex., 
aboat  8  o'clock  at  night  Defendant  answer- 
ed by  general  and  special  demurrer,  general 
denial,  and  contributory  negligence.  A  trial 
resulted  In  a  verdict  and  judgment  for  plain- 
tiff for  $800,  and  defendant  appeals. 

The  first  assignment  is:  "The  court  erred 
In  overruilng  defendant's  special  demurrer, 
which  is  substantially  as  follows:  "The  de- 
fendant specially  demurs  to  that  part  of 


plaintiff's  petition  contained  in  the  third 
paragraph  thereof,  which  undertakes  to 
charge  this  defendant  with  negligence,  and 
says  the  same  is  insufficient,  in  that  the  al- 
legations of  negligence  are  mere  conclusions 
and  said  allegations  do  not  specify  the  char- 
acter of  the  acts,  nor  the  acts  of  negligence 
which  plaintiff  claims  caused  the  injuries.'" 
The  allegations  of  the  plaintlfTs  petition 
are:  "That  on  said  date  said  minor  plain- 
tiff was  walking  near  the  depot  In  the  town 
of  Malakoff  along  a  place  commonly  and 
habitually  used  by  pedestrians,  which  use 
was  well  known  to  defendant  and  its  serv- 
ants, or  could  have  been  known  by  the  ex- 
ercise of  ordinary  care,  when  without  any 
fault  or  negligence  on  the  part  of  said  plain- 
tiff he  was  struck  by  timber  or  other  hard 
substance  which  was  projecting  from  a  pass- 
ing train;  that  at  the  time  plaintiff  was  so 
struck  he  was  walking  at  a  safe  and  rea- 
sonable distance  from  said  train,  and  no  in- 
jury would  have  been  done  blm  but  for  the 
negligence  of  defendant  and  its  servants  in 
so  running  and  operating  its  said  train  with 
said  timber  or  other  substance  so  dangerous- 
ly and  carelessly  projecting  therefrom. 
Plaintiff  further  charges  that  at  the  time  of 
said  injury  he  was  on  his  way  to  the  depot 
of  said  defendant,  to  which  place  he  was 
going  at  the  solicitation  and  request  of  one 
of  the  servants  of  said  defendant,  and  that 
in  so  going  he  was  traveling  the  most  di- 
rect, practical,  and  public  route."  The  con- 
tention is  that  the  acts  or  facts  constituting 
negligence  for  which  appellant  was  sought 
to  be  liable  are  not  specifically  stated,  but 
negligence  is  alleged  as  a  conclusion.  The 
allegation  that  be  was  struck  by  a  projec- 
tion from  a  passing  train  while  he  was  walk- 
ing at  a  safe  and  reasonable  distance  from 
said  train  and  injured  Is  a  sufficient  allega- 
tion to  charge  liability,  and,  if  proven,  it 
devolves  upon  the  railway  company  to  show 
that  it  was  without  fault  Railway  Co.  v. 
Smith,  74  Tex.  276,  11  S.  W.  1104;  McCray 
V.  RaUway  Co.,  89  Tex.  168,  34  S.  W.  95; 
Railway  Co.  v.  Easton,  2  Tex.  Civ.  App.  378, 
21  S.  W.  675.  There  was  no  error  in  over- 
ruling the  demurrer. 

The  second  assignment  Is:  "The  court 
erred  in  refusing  defendant's  special  charge 
No.  6,  which  is  substantially  as  follows: 
'You  are  instructed  that  if  you  believe  from 
the  evidence  that  G.  C.  Wilcox  when  struck 
was  negligently  looking  back  to  see  wheth- 
er his  dog  had  crossed  in  front  of  the  train, 
and  that  his  act  in  looking  back  proximately 
contributed  to  his  being  struck,  the  defend- 
ant would  not  be  liable,  and  should  you  so 
believe  the  form  of  your  verdict  will  be, 
"we,  the  jury,  find  for  the  defendant'"" 
The  pr(^K)eition  is:  "The  evidence  is  suffi- 
cient to  show  that  the  injuries  received  by 
the  appellee  were  caused  by  his  negligence 
In  walking  at  a  distance  of  but  four  or  five 
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feet  from  a  moving  train  In  the  dark,  know- 
ing the  train  was  In  motion,  and.  Instead  of 
looking  out  for  hla  own  safety,  be  negligently 
looked  back  to  see  if  his  dog  bad  been  caught 
by  the  passing  train,  which  act  precluded  his 
seeing  and  avoiding  the  projecting  substance 
which  cansed  his  injury,  and  the  court  erred 
in  refusing  special  Instruction  directing  the 
Jury's  attention  to  these  facts."  The  defend- 
ant pleaded  contributory  negligence  of  plain- 
tiff in  looking  back,  but  we  are  unable  to 
see  wherein  plalntifF  was  negligent  in  look- 
ing back.  The  evidence  falls  to  show  that 
by  looking  back  he  was  placed  any  nearer 
the  train,  or  that  he  would  probably  not 
have  been  struck  had  be  not  looked  back. 
There  is  nothing  in  tlie  evidence  to  show 
that  plaintiff  was  called  upon  to  suspect  or 
anticipate  that  the  train  while  running 
through  a  town  would  have  a  projection  that 
endangered  the  persons  who  commonly  fre- 
quented the  cinder  platform  where  plaintiff 
was  struck.  It  was  dark,  and  the  plaintiff 
did  not  see  the  projection,  and  the  evidence 
conclusively  shows  that  he  was  struck  full 
in  the  face,  or  nearly  so,  which  clearly  es- 
tablishes that  he  was  not  struck  when  look- 
ing baclt.  The  charge  was  properly  refnsed. 
McCray  v.  RaUway  Co.,  89  Tex.  168,  34  S. 
W.  96. 

Complaint  is  made  that  the  evidence  does 
not  support  the  verdict.  The  evidence  shows 
that  appellant's  railway  track  runs  practical- 
ly east  and  west  through  the  business  por- 
tion of  the  town  of  Malakoff,  Henderson 
county;  business  houses  being  situated  on 
both  sides  of  the  track.  On  the  occasion  In 
question  plaintiff,  his  brother,  and  one  West, 
who  worked  at  the  railway  company's  de- 
pot, at  about  8  o'clock  at  night,  were  at  a 
livery  stable  Just  south  of  the  track.  West 
proposed  that  they  go  to  the  depot  situated 
on  the  north  side  Just  across  the  track.  The 
three  started,  and  plaintiff  decided  he  would 
go  to  church.  They  went  across  the  track 
at  a  public  crossing,  and  turned  north,  and 
were  walking  about  five  feet  from  the  track 
along  the  platform  of  the  depot,  made  of  cin- 
ders, when  plaintiff  was  struck  by  a  cross- 
tie  projecting  from  the  side  of  a  passing 
train,  going  west  or  in  a  southerly  direction. 
They  saw  the  train  coming  when  they  cross- 
ed the  track,  and  Just  after  and  while  walk- 
ing along  on  the  cinder  platform  plaintiff 
looked  back  to  see  if  bis  dog  had  crossed  the 
track,  and,  as  he  turned,  was  struck  in  the 
face  and  injured.  Plaintiff's  brother  and 
West  were  walking  ahead  of  him.  They 
were  not  struck  because  as  the  train  passed 
the  depot  a  light  shone  through  a  window 
on  the  car,  and  they  saw  the  projection  as 
it  passed  and  dodged  it  The  place  where 
plaintiff  was  walking  at  the  time  he  was 
struck  was  constantly  and  habitually  used 
by  pedestrians,  which  was  well  known  to 
defendant.  Two  of  the  cars  in  the  train 
were  loaded  with  cross-ties.  From  the  tie 
projecting  negligence  on  the  part  of  defend- 


ant can  rightfully  be  Inferred,  in  the  absence 
of  BufSdent  evidence  to  the  contrary.  The 
evidence  fails  to  show  contributory  negli- 
gence on  the  part  of  plaintiff.  The  evidence 
is  sufficient,  we  think,  to  Justify  the  verdict, 
and  said  assignment  Is  overmled. 

The  thirtieth  assignment  is:  "The  court 
erred  in  not  suppressing  and  excluding  from 
the  Jury  the  closing  argument  of  A.  B.  Wat- 
kins  to  the  Jury  in  substance  as  follows: 
Thn'e  Is  another  question  of  negligence  in 
this  case,  which  has  not  been  discussed  by 
the  attorneys  for  the  defendant,  and  that  is 
this:  I  claim  that  the  law  makes  it  negli- 
gence for  the  road  to  run  its  trains  through 
Malakoff  at  the  speed  which  oar  testlmony 
shows  this  train  was  going  when  this  plain- 
tiff was  injured' — as  shown  by  defendant's 
bill  of  exceptions."  We  do  not  think  this 
argument  of  counsel  reversible  error.  Coun- 
sel have  the  right  to  present  to  the  Jury  their 
theory  of  the  law  as  applicable  to  the  evi- 
dence adduced  on  the  trial  of  the  case. 
Plaintiff  had  alleged  the  train  was  running 
at  a  high  rate  of  speed,  and  we  see  no  ob- 
jection to  the  counsel  giving  bis  conclusion 
drawn  from  the  evidence  presented.  Be- 
sides, the  court  Instructed  the  Jury:  "lu 
arriving  at  your  verdict,  you  will  be  guid- 
ed by  the  law  as  it  is  given  you  in  these 
Instructions,  and  such  special  charges  as 
the  court  may  give  you,  and  It  is  your  duty 
to  be  governed  thereby."  The  court  correct- 
ly charged  the  law,  so,  if  the  claim  of  the 
counsel  as  to  the  law  was  incorrect,  the 
Jury  were  not  misled  by  counsel. 

Complaint  is  made  of  the  refusal  of  the 
court  to  give  special  charge  No.  5,  request- 
ed by  appellant.  In  effect,  that  If  appellant 
used  ordinary  care  in  loading  the  ties,  and 
in  operating  the  train,  and  in  inspecting  the 
tl^  In  the  ordinary  and  usual  way  while 
in  transit,  to  determine  whether  they  were 
in  a  safe  and  ordinary  condition,  and  that 
said  projection  -was  not  discovered  and  the 
presence  of  the  plaintiff  was  not  known  to 
the  operatives,  to  find  for  the  defendant. 
The  court  gave  special  charge  No.  13,  re- 
quested by  counsel  for  appellant,  which  em- 
braced substantially  the  matters  contained 
in  special  charge  No.  6,  the  giving  of  which 
leaves  no  ground  for  complaint  for  the  re- 
fusal to  give  special  charge  No.  6. 

Several  charges  were  requested,  which,  in 
effect,  told  the  Jury  that  plaintiff  had  no 
business  with  defendant,  and  had  no  legal 
right  to  be  in  the  place  he  was  at  the  time 
he  was  Injured;  that,  plaintiff  being  on  the 
cinder  platfrom  at  the  invitation  of  West 
for  pleasure  and  convenience  and  having  no 
business  to  transact  with  the  railroad,  he 
was  subject  to  all  the  dangers  and  perils  of 
passing  freight  trains  for  which  be  could 
not  hold  the  defendant  liable,  etc.  We  do 
not  think  the  principles  invoked  by  these 
special  charges  are  applicable  to  the  facts  of 
this  case.  The  plaintiff  was  at  a  place  that 
was  commonly  and  habitually  used  bj  the 
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people  for  a  passway  with  the  consent  and 
knowledge  of  the  railway  company,  and  he 
was  therefore  a  licensee,  and  It  was  the  duty 
of  the  railway  company  to  use  ordinary  care 
not  to  Injure  persons  at  that  point,  and, 
where  Injury  results  from  Its  negligence 
alone,  it  will  be  liable.  Railway  Co.  v.  Wat- 
kins.  88  Tex.  20,  29  8.  W.  232. 

We  think  the  amount  of  recovery  under 
the  evidence  Is  not  excessive. 

The  Judgment  Is  a£Elrmed. 


BERGER  V.  DB  LOACH,  Mayor,  et  aLf 

(Court  of  Civil  Appeals  of  Texas.    Jane  24, 1809. 

Rehearing  Denied  Oct  7,  1909.) 

1.  Intoxicating  Liqttobs  (8  74*)— RutiNoa 
ON  Application  foe  Licknsij— Revkw — 
Burden  or  Proof. 

A  party  seeking  relief  by  inandamus  for 
an  abuse  by  a  city  coandl  of  discretion  confer- 
red on  it  in  denying  applications  for  a  liquor 
license  has  the  burden  of  clearly  showing  such 
abuse. 

[Ed.  Note. — For  other  cases,  see  Intoxicatinx 
liquors.  Cent  Dig.  Si  74,  75 ;   Dec  Dig.  i  74.»] 

2.  Intoxicating  Liqoobs  (J  74*)— Rulings 
ON  Application  fob  License— Abuse  of 
DiscBETioN— Evidence. 

That  the  council  of  Texarkana,  authorized 
by  its  charter  (Sp.  Laws  1907,  p.  823,  c.  104) 
to  issue  liquor  licenses  provided  that  only  two 
licenses  shall  be  issued  in  any  half  block,  and 
that,  where  there  are  more  than  two  applica- 
tions for  licenses  for  any  half  block,  the  coun- 
cil shall  determine  which  shall  be  accepted  on 
the  question  of  priority  of  applications,  and  for 
any  other  good  and  sufficient  reason,  granted 
two  licenses  for  a  half  block  by  granting  licenses 
to  the  firet  and  third  applicants  in  point  of  time 
and  rejecting  the  second  applicant,  did  not  show 
an  abuse  of  discretion  so  as  to  authorize  the 
second  applicant  to  proceed  by  mandamus  to 
compel  the  granting  to  him  of  a  liquor  license, 
though  the  council  m  acting  on  the  applications 
did  not  discuss  the  priority  of  filing,  nor  the 
qualifications  of  the  applicants. 

[EJd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  74,  75 ;  Dec  Dig.  i  74.*] 

3.  Intoxicating  Liquobb  (|  72*)— Denial  of 

APPI.ICATI0NS    FOB    LiqUOB    LiCENSB— JUDI- 
CIAL Review. 

Under  the  Texarkana  city  charter  (Sp. 
Laws  1907,  p.  823,  c  104),  authorizing  the 
granting  of  liquor  licenses,  limiting  the  num- 
ber in  each  half  block  to  two,  and  requiring  the 
council  to  determine  which  two  applications  shall 
be  accepted,  and  that  its  action  shall  be  final, 
confers  judgment  and  discretion  on  the  council 
in  the  granting  of  liquor  licenses,  and  its  ac- 
tion is  not  reviewable  by  the  courts. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  74;    Dec  Dig.  |  72.*] 

4.  Intoxicating  Liquobs  (4  72*)- Denial  of 
applications  fob  liquob  licenses— judi- 
CIAL Review. 

While  ordinarily,  where  a  discretion  is  con- 
ferred, it  may  be  so  abused  as  to  entitle  the 
party  injuriously  affected  to  relief,  the  Legisla- 
ture may  confer  on  the  conndl  of  a  city  the 
power  to  conclusively  determine  what  persons 
shall  obtain  a  liquor  license. 

[sid.  Note.— For  other  cases,  see  Intoxicating 
TJqaors,  Cent  Dig.  |  74;  Dec  Dig.  {  72.*] 

Appeal  from  District  Court,  Bowie  County; 
R.  W.  Simpson,  Judge. 


Mandamus  by  Sam  Berger  agalust  A.  B.  De 
Loach,  mayor  of  the  city  of  Texarkana,  and 
others,  to  compel  the  granting  of  plaintiff's 
ai^Iicatlon  for  a  liquor  license.  From  a  judg- 
ment denying  relief,  plaintilt  appeals.  Af- 
firmed. 

See  113  S.  W.  557. 

By  the  act  to  Incorporate  the  city  of  Texar- 
kana, approved  May  2,  1907  (Sp.  Laws  1907, 
p,  823,  c  104),  power  was  conferred  upon  its 
dty  council  "to  make  and  enforce  all  need- 
ful regulations  for  saloons,  dramshops  and 
other  places  where  Intoxicating  liquors  are 
sold  or  given  away,"  and  "to  prescribe  by  or- 
dinance that  no  Intoxicating  liquors  shall  be 
sold  or  given  away  within  the  corporate  lim- 
its of  the  said  city  in  any  certain  prescribed 
district  in  said  corporation  in  which  there 
are  more  residents  (residence?)  than  business 
houses."  "Provided,  however,"  the  act  de- 
cjares,  "that  at  any  one  time  not  more  than 
two  saloons  or  retail  liquor  dealers  shall  ever 
be  licensed  or  permitted  to  conduct  a  busi- 
ness In  any  one-half  block,  and  by  half  block 
as  herein  used  shall  be  held  to  mean  that 
portion  of  a  block  l)etween  an  alley  and  a 
street;  and  provided,  further,  that  when  two 
licenses  shall  have  been  Issued  to  a  saloon  or 
retail  liquor  dealer  in  any  one-half  block, 
that  no  saloon  license  or  retail  liquor  deal- 
er's license  for  any  such  one-half  block  shall 
thereafter  Issue  for  the  period  of  time  or  any 
part  of  the  period  of  time  thereby  covered  by 
such  two  licenses  issued;  and  provided  fur- 
ther, that  In  the  event  there  should  be  at  any 
time  more  than  two  applications  to  the  city 
tax  collector  for  the  Issuance  of  saloons  or  re- 
tail liquor  dealer's  license  for  any  particular 
one-half  block,  as  herein  defined,  it  shall  be 
the  duty  of  the  tax  collector  aforesaid  to  re- 
fer all  such  applications  to  the  city  council 
of  the  said  city,  which  shall  Immediately  de- 
termine which  said  two  applications  shall  be 
accepted,  which  shall  be  determined  upon  the 
question  or  point  of  priority  of  the  making  of 
such  application,  and  for  any  other  good  and 
sufficient  reason,  and  the  action  of  the  said 
city  council  shall  be  final,  and  provided  the 
city  council  may  refuse  to  Issue  a  license  to 
a  non-resident  of  the  state."  Section  130,  p. 
849.  Applications  for  licenses  to  engage  in 
the  retail  liquor  business  In  the  same  one-half 
block  were  duly  made  to  the  city  tax  collect- 
or as  follows:  By  Louis  Mereto  May  2, 
1908 ;  by  appellant  Berger  June  2,  1908;  and 
by  Dan  Gallagher  July  27, 1908.  The  applica- 
tions having  been  referred  by  said  tax  col- 
lector to  the  dty  council  as  directed  by  the 
charter,  that  body  refused  to  grant  a  license 
to  appellant,  and  granted  licenses  to  Mereto 
and  Gallagher.  By  his  petition  filed  August 
28,  1908,  appellant  sought  to  have  issued  a 
writ  of  mandamus  "commanding  and  requir- 
ing the  said  defendants  to  grant  plaintiff's 
said  application  and  Issue  city  license  to  him 
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In  accordance  to  law."  The  grounds  relied 
upon  for  the  relief  sought  were,  as  stated  In 
appellant's  petition,  that  hla  application  in 
point  of  time  was  prior  to  that  of  Gallagher, 
and  that  "no  good  reason  was,  is,  or  could  be 
alleged  why  his  application  should  not  be 
granted  and  city  license  issued  to  blm;  yet, 
neyertheless,  the  defendants,  acting  as  the 
city  council  of  said  city,  •  •  •  illegally, 
arbitrarily  and  without  good  or  sufficient  rea- 
son, and  in  violation  of  *  *  *  provisions 
of  the  city  charter  refused  and  rejected 
plaintiff's  application  for  license  and  granted 
the  application  of  the  said  Dan  Gallagher." 
The  relief  sought  was  denied  by  the  trial 
court,  whereupon  appellant  prosecuted  this 
appeal.  From  the  record  It  appears  that  at 
the  time  he  made  the  application  for  the  li- 
cense appellant  was  a  resident  of  this  state, 
had  been  engaged  in  the  retail  liquor  business 
In  Texarkana,  Tex.,  for  about  six  years,  dur- 
ing which  time  he  "bad  conducted  a  quiet, 
orderly,  and  peaceable  place  of  business,  had 
never  violated  or  been  charged  with  violating 
any  of  the  laws  relating  to  the  sale  of  In- 
toxicating liquors,"  was  a  law-abiding  citizen 
of  good  character,  and  then  had  a  license 
from  the  state  and  county  authorizing  him  to 
engage  in  the  business.  It  further  appears 
from  the  record  that  at  the  time  the  case 
was  tried  Gallagher  had  pending  against  him 
three  suits  for  penalties  provided  for  a  breach 
of  his  bond,  and  had  had  other  suits  for  like 
penalties  pending  against  him.  It  was  shown 
by  the  testimony  of  appellees  testifying  as 
witnesses  on  the  trial  of  the  case  that,  when 
the  several  applications  were  before  the  city 
council  and  before  they  were  acted  upon,  said 
<:ity  council  "did  not  mention  or  discuss  the 
priority  of  filing  said  applications  for  license, 
and  did  not  mention  or  discuss  the  qualiaca- 
tion  of  either  of  said  applicants,  or  mention 
or  discuss  any  cause  or  reason  why  either  of 
said  applications  should  be  granted  or  refus- 
ed"; that  "a  secret  ballot  was  taken,  each 
member  of  said  city  council  writing  two 
names  from  among  the  three  applicants  upon 
his  ballot  and  casting  his  ballot  in  a  hat"; 
and  that,  "after  all  five  of  said  members  (of 
the  city  council)  had  voted  In  this  manner, 
the  ballots  were  counted,  Dan  Gallagher  re- 
ceiving five  votes,  Louis  Hereto  three,  and 
Sam  Berger  two  votes,  and  it  was  declared 
fey  said  council  that  licenses  should  be  Issued 
to  Dan  Gallagher  and  Louis  Mereto,  and 
should  not  be  Issued  to  Sam  Berger,  he  hav- 
ing received  the  smallest  number  of  votes." 
Neither  before  nor  after  the  ballot  was  taken 
was  a  reason  urged  or  in  any  way  voiced  be- 
fore the  council  why  appellant  should  not  be 
granted  the  license  he  had  applied  for. 

Todd  &  Hurley,  for  appellant  F.  M.  Ball 
and  T.  N.  Graham,  for  appellees. 

WILLSON,  C  J.  (after  stating  the  facts  as 
above).  From  his  brief  we  understand  ap- 
pellant to  have  abandoned  the  contention  pre- 


sented by  his  first  assignment,  that  the  char- 
ter granted  the  dty  of  Texarkana,  Tex.,  Is 
unconstitutional,  and  therefore  void,  in  so 
far  as  It  declared  "that  at  any  one  time  not 
more  than  two  saloons  or  retail  liquor  dealers 
shall  ever  be  licensed  or  permitted  to  con- 
duct a  business  in  any  one-half  block"  In  said 
city. 

The  question  left  for  consideration  in  dis- 
posing of  the  appeal  is  the  one  made  by  ap- 
pellant's second  assignment,  where  he  insists 
that  "under  the  law  and  facts  it  was  the 
mandatory  duty  of  the  city  council"  to  issue 
to  him  the  license  he  had  applied  for.  The 
contention  urged  is  based  upon  the  fact  that 
appellant's  application  for  a  license  was  made 
before  Gallagher  applied  for  the  license  is- 
sued to  him,  and  upon  an  assumption  that 
the  city  council  arbitrarily  and  without  a 
reason  for  doing  so  refused  to  grant  him  a 
license.  We  do  not  think  the  assumption  re- 
ferred to  is  warranted  by  the  evidence  as  it 
appears  in  the  record,  and  for  that  reason,  if 
no  other  existed,  would  be  of  the  opinion  that 
the  Judgment  of  the  lower  court  should  be 
affirmed.  If  abuse  by  the  city  council  of  the 
discretion  conferred  upon  it  entitled  appel- 
lant to  the  relief  he  sought,  the  burden  was 
upon  him  clearly  to  show  such  abuse.  Ar- 
berry  v.  Beavers,  6  Tex.  473,  55  Am.  Dec. 
791 ;  19  A.  &  E.  Ency.  Law  (2d  Ed.)  p.  725. 
It  does  not  appear  from  the  record  that  he 
discharged  such  burden,  in  that  it  does  not 
affirmatively  appear  that  the  city  council  In 
refusing  to  grant  bis  application  for  a  li- 
cense acted  arbitrarily  and  without  a  reason. 
The  evidence  was  that  In  acting  upon  the 
applications  made  to  it  the  city  council 
did  not  "mention  or  discuss"  the  "priority 
of  filing"  of  same,  nor  the  qualifications 
of  the  applicants,  nor  any  reason  why  ei- 
ther of  the  applications  should  be  granted 
or  refused.  It  ought  not  to  be  assumed  that 
reasons  justifying  their  conduct,  but  not  at 
the  time  "mentioned  or  discussed,"  did  not 
exist.  Sherlock  v.  Stuart,  21  L.  R.  A.  5S2, 
note.  The  law  did  not  require  that  the  rea- 
sons infiuendng  their  conduct  should  be  en* 
tered  of  record,  or  In  any  manner  declared. 
If  a  reason  or  reasons  existed  justifying 
their  action,  it  should  not  be  said  that  in  act- 
ing upon  them  they  abused  the  discretion 
conferred  upon  them  merely  because  they  did 
not  mention  or  discuss  such  reason  or  reasons 
In  connection  with  their  action.  In  re  Knarr, 
127  Pa.  554,  18  Atl.  640 ;  Perry  v.  Salt  Lake 
City,  7  Utah,  143,  25  Pac.  739,  998,  11 L.  R.  A. 
447.  In  the  case  last  mentioned  the  council 
of  Salt  Lake  City  had  been  authorized  "to 
license,  regulate,  and  tax  the  manufacturing, 
selling,  giving  away  or  disposing  of  in  any 
manner  any  intoxicating  liquor,"  and  had 
refused  to  grant  Perry  a  license  to  sell  snch 
liquors.  He  sought  the  writ  of  mandamus 
to  compel  the  council  to  issue  to  him  such  a 
license.  In  refusing  the  relief  prayed  for, 
the  Supreme  <3ourt  of  Utah  said:   "The  char- 
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ter  confers  the  power  to  regulate  the  traffic  up- 
on the  dty  wlthont  expressly  requiring  it  to  be 
exercised  by  ordinance.  But  it  is  said  that 
the  coundlmen  may  act  from  mere  whims, 
caprice,  partiality,  or  prejudice  unless  the 
regulation  is  by  ordinance.  The  court  should 
assume  that  public  officers  will  act  from 
proper  motives  until  the  contrary  appears.  It 
is  also  claimed  that  the  court  must  presume 
that  the  council  acted  arbitrarily  or  without 
sufficient  reason  in  refusing  the  license,  be- 
cause no  reason  appears  upon  its  record.  The 
court  will  not  assume  that  the  council  refus- 
ed the  license  arbitrarily 'and  without  suffi- 
cient reason  without  some  proof.  Being 
public  officers,  and  acting  under  the  sanction 
of  an  oath,  the  court  will  assume  that  they 
acted  lawfully  until  the  contrary  appears." 
There  Is,  we  think,  another  satisfactory 
reason  why  the  Judgment  complained  of 
should  be  affirmed.  Without  reference  to 
whether  it  abused  the  discretion  conferred 
upon  It  or  not,  we  think  the  action  of  the 
council  In  refusing  to  grant  the  license  ap- 
pellant applied  for  was  final.  In  Crowley  t. 
Christensen,  137  U.  S.  86,  11  Sup.  Ct  13,  34 
L.  Ed.  024,  the  Supreme  Court  of  the  United 
States,  after  declaring  that  there  is  no  inher- 
ent right  in  a  citizen  to  sell  Intoxicating  liq- 
uor by  retail,  and  that  engaging  in  so  sell- 
ing such  liquor  is  a  business  which  might 
be  "entirely  prohibited  or  permitted  under 
such  conditions  as  will  limit  to  the  utmost 
its  eTlls,"  added:  "The  manner  and  extent 
of  r^;nlation  rest  in  the  discretion  of  the 
governing  authority.  That  authority  may 
vest  In  such  officers  as  It  may  deem  proper 
the  iiower  of  passing  upon  applications  for 
permission  to  carry  it  on  and  to  issue  li- 
censes for  that  purpose."  In  the  case  before 
us,  applications  having  been  made  to  the 
city  tax  collector  for  licenses  to  establish 
more  than  two  saloons  in  a  one-half  block, 
the  power  and  duty  to  determine  which  two 
of  the  three  applicants  should  be  granted 
licenses  was  conferred  by  the  Legislature  up- 
on appellees  as  the  dty  council  of  said  city 
of  Texarkana,  Tex.,  without  restriction  fur- 
ther than  the  direction  to  determine  between 
such  applicants  according  to  the  priority  of 
their  respective  applications  and  "for  any 
other  good  and  sufficient  reason."  There  can 
be  no  question  that  the  exercise  of  the  pow- 
er so  conferred  was  not  merely  ministerial, 
but  Involved  discretion  and  Judgment  on  the 
part  of  the  dty  council.  And  we  think  there 
can  be  no  doubt  that  it  was  the  intention  of 
the  Legislature  to  confer  it  absolutely  and 
free  from  control  on  the  part  of  any  other 
tribunal;  for  in  conferring  the  power  the 
Legidatnre  expressly  declared  that  the  "ac- 
tion of  the  dty  council  shall  be  final."  Hav- 
ing the  power  as  it  unquestionably  did  (61- 
osHM  T.  Tieman,  148  U.  S.  658,  13  Sup.  Ct 
721,  37  L.  Ed.  601),  to  make  a  determination 
by  the  dty  council  final,  and  having  done  so 


In  so  many  words,  we  have  been  unable  to 
appreciate  the  force,  if  any  it  has,  of  the  con- 
tention made  that  the  action  of  the  council 
was  not  final,  but,  on  the  contrary,  was  sub- 
ject to  be  controlled  by  another  or  other  tri- 
bunals. We  freely  concede  that  ordinarily, 
when  a  discretion  Is  conferred.  It  may  be  so 
abused  as  to  entitle  a  party  injuriously  affect- 
ed by  its  exercise  to  relief  by  mandamus. 
But  we  have  been  referred  to  and  have  found 
no  case  like  this  one,  where  it  has  been  held 
that  another  person  or  tribunal  can  correct 
an  abuse  of  a  discretion  conferred,  in  the  face 
of  an  express  declaration  on  the  part  of  the 
Legislature,  having  power  to  confer  and  con- 
ferring it,  that,  when  exercised  by  the  per- 
son or  tribunal  upon  whom  it  has  been  so 
conferred,  his  or  its  decision  shall  be  final. 
Such  power  as  that  conferred  upon  the 
city  council  "needs  to  be  discretionary,"  said 
the  court  in  United  States  ex  rel.  Hover  v. 
Ronan  (C.  C.)  33  Fed.  121,  "but  at  the  same 
time  final  and  conclusive,"  The  Legislature, 
it  appears,  took  such  a  view  of  the  matter 
when  it  conferred  upon  the  dty  council  the 
power  exercised  by  It  and  here  complained  of. 
The  lawmakers  doubtless  duly  considered  the 
fact  that  the  discretion  they  were  conferring 
might  be  abused,  yet  they  not  only  did  not 
provide  a  way  in  which  to  revise  the  action 
of  the  council  and  correct  an  abuse,  but  ex- 
pressly declared  the  determination  reached 
by  that  body  should  be  final.  In  enforcing 
the  legislative  will,  we  think  the  court  below 
did  not  err.  Ramagnano  v.  Crook,  85  Ala.. 
226,  3  South.  845 ;  Devin  v.  Beet,  70  Md.  352, 
17  Ati.  376;  Sherlock  v.  Stuart,  96  Mich.  193, 
55  N.  W.  845,  21  L.  R.  A.  580,  and  note; 
Deehan  v.  Johnson,  141  Mass.  23,  6  N.  R 
240;  State  v.  Com'rs  Cass  Co.,  12  Neb.  64, 
10  N.  W.  671 ;  In  re  Knarr,  127  Pa.  554,  18 
Atl.  639 ;  Bryan  v.  De  Moss,  34  Ind.  App.  473, 
73  N.  E.  156 ;  McCormick  v.  Pfeiffer,  19  S.  D. 
269,  103  N.  W.  81. 
The  Judgment  Is  affirmed. 


GUILL  et  al.  v.  O'BRTAN. 

(Court  V  of  Civil   Appeals  of  Texas.     June  17, 
1909.     Rehearing  Denied  Oct.  14,  1909.) 

1.  Public   Lands   (S   175*)— Sobvey— Rjcsdb- 
VKY— Conclusiveness  of  Patent. 

Where  a  resurvey  of  land  was  had  and  tlie 
former  field  notes  corrected  so  that  the  survey 
embraced  less  land,  and  a  patent  issued  on  the 
corrected  field  notes  only,  the  owner,  in  the  ab- 
sence of  a  showing  of  mistake,  is  bound  by  the 
patent  calls. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  SS  565-568;    Dec.  Dig.  {  175.»] 

2.  BOTTNDABIES  (i  37*)— ASCEBTAINHKNT— EVI- 
DENCE. 

In  an  action  to  determine  the  boundary 
l>etween  two  surveys,  evidence  held  to  show  tliat 
the  true  line  ran  so  as  to  include  the  disputed 
land  in  defendants'  survey. 

[Ed.  Note.— For  other  cases,  see  Bonndarlea, 
Cent.  Dig.  S  191 ;    Dec.  Dig.  {  37.*] 
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3.  BOUNDARIKS  (J  3*)  —  CONFLICTIKO  BUt- 
MENTS— C0UB8ES  AND  DISTANCES  AS  COR- 
TBOLLINO. 

In  determining  the  true  dividing  line  be- 
tween surveys,  if,  from  a  definite  beginning 
point,  course  and  distance  alone  will  witti  rea- 
sonable certainty  locate  and  identify  the  line, 
course  and  distance  will  control. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  S§  20-24;    Dec.  Dig.  i  8.»] 

4.  BouNDABiES    (S  3*)— Absence  of   Monu- 

IIE.VTS— CONTBOL    OF   COUBSES   AND    DISTAN- 
CES. 

Where  no  marked  trees  are  on  a  patented 
survey  identified  as  those  of  the  grant,  the  true 
boundary  must  be  ascertained  by  course  and  dis- 
tance given  in  the  patent. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  f  20;   Dec.  Dig.  J  3.*] 

5.  BOUNDABIES  (§  35*)— ASCKBTAINMEN^— AD- 
lUSSlBILITT    OF    EVIDENCE. 

Where,  in  an  action  to  establish  the  bound- 
ary between  two  surveys,  the  parties  agreed 
that  the  only  controversy  was  as  to  the  true 
line  between  the  surveys,  evidence  of  an  agreed 
or  acquiesced  line  between  the  former  owners 
was  not  admissible,  by  way  of  estoppel,  to  oper- 
ate to  acquire  the  land  in  dispute,  but  was  ad- 
missible as  a  circumstance  affording  the  pre- 
sumption that  the  line  so  recognized  was  the 
true  line. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  f§  163.  1C4 ;    Dec.  Dig.  §  35.*] 

6.  BOUNDABIES  a  3*)  —  Ascertainment  — 
B^ORCE  OF  Calls  in  a  Patent. 

The  calls  in  a  patent  constitute  a  written 
description,  and  when  not  ambiguous  or  conflict- 
ing, the  boundaries  of  the  land  granted  are  to 
be  determined  from  some  of  the  calls  of  the 
grant,  and  extraneous  facts  can  only  be  used  to 
remove  or  determine  conflicting  calls,  and  hence 
where  patent  of  the  H.  survey  by  its  calls  ties 
a  boundary  line  in  dispute  to  the  G.  and  A. 
surveys,  and  neither  the  H.  survey  nor  the  G. 
nor  A.  survey  ties  to  any  call  for  the  B.  sur- 
rey, and  the  calls  in  the  H.,  O.  and  A.  surveys 
are  not  uncertain,  a  line  traced  from  the  B. 
survey  could  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  20-24 ;    Dec.  Dig.  $  8.*] 

Appeal  from  District  Court,  Panola  Coun- 
ty; W.  C.  Buford,  Judge. 

Trespass  to  try  title  by  C.  B.  O'Bryan 
against  J.  C.  Gufll  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Revers- 
ed and  rendered. 

Brooke  &  Woolworth,  for  appellants.  W. 
II.  Anderson,  for  appellee. 

LEVY,  J.  The  suit  was  brought  by  ap- 
pellee in  the  ordinary  form  of  trespass  to 
try  title  to  recover  against  appellants  a  strip 
of  land  70  varas  wide  by  711  varas  long, 
containing  ,8  acres  more  or  less.  After  an- 
swer was  made  by  appellants  it  was  agreed 
in  writing  by  the  parties  "that  the  plaintiff 
does  not  own  or  claim  any  of  the  W.  A. 
Grady  survey,  and  the  defendants  do  not 
own  or  claim  any  part  of  the  J.  M.  Holmark 
survey,  and  the  only  controversy  is  as  to 
I  he  true  line  between  the  J.  M.  Holmark  sur- 
vey and  W.  A.  Orady  survey."  The  case  was 
tried  to  a  Jury  under  this  agreement,  and  In 
•Acordance  with  their  verdict  a  Judgment 
was  entered  In  favor  of  the  appellee. 


Appellants  assign  as  error,  among  others, 
that  the  court  erred  in  overruling  their  mo- 
tion for  a  new  trial.  The  contention  made, 
in  effect,  is  that  the  verdict  of  the  Jury  is 
contrary  to  the  weight  of,  and  is  unsupported 
by,  the  evidence,  and  the  appellee  was  not 
entitled  to  have  the  boundary  line  located 
at  the  point  where  he  insisted  It  should  be. 
The  agreement  of  the  parties  as  made,  it  is 
true,  affects  the  cause  of  action  and  the 
character  of  the  defense,  and  made  the  case 
one  of  boundary  strictly.  The  agreement 
by  its  terms,  operating  as  an  admission,  ad- 
mitted that  the  appellants  had  title  to  and 
did  not  own  or  claim  any  more  than  the 
land  embraced  In  the  field  notes  of  the  Grady 
to  its  "true  line,"  and  the  appellee  had  title 
to  and  did  not  own  or  claim  any  more  than 
the  land  Included  in  the  field  notes  of  the 
Holmark  survey  to  its  "true  line,"  In  con- 
sequence the  only  issue  became  and  was 
whether  the  land  70  varas  wide  by  711  varas 
long  was  included  in  appellants'  field  notes 
of  the  Grady  survey  or  in  the  appellee's  field 
notes  of  the  Holmark  survey.  Under  the 
admission  the  "true  line  between"  the  two 
surreys  means  the  true  dividing  line  on  the 
ground  as  called  for  by  the  two  patents 
granting  the  land,  and  not  some  supposed 
line.  In  the  issue  outlined  by  the  agreement 
the  burden  of  proof  was  on  the  plaintiff  to 
show  that  the  patent  of  the  Holmark  survey 
embraced  within  its  field  notes,  as  run  out 
on  the  ground,  the  strip  in  suit;  and,  fall- 
ing in  this,  as  we  think.  It  clearly  appears 
he  would  not  be  entitled  to  a  Judgment. 

It  appears  from  the  evidence  that  the  two 
surveys  in  question  adjoin  and  were  survey- 
ed In  18o9  by  the  same  surveyor,  but  about 
four  months  apart  The  field  notes  of  the 
Grady  do  not  call  for  the  Holmark  survey, 
but  the  Grady  does  call  for,  and  ties  itself 
to,  the  Anderson  survey,  which  is  a  senior 
survey  adjoining  It  on  the  north  and  patent- 
ed. In  1872,  and  before  the  patent  Issued, 
the  field  notes  of  the  Holmark  surv^  were 
by  a  resurvey  of  the  original  location  cor- 
rected, and  by  these  corrected  field  notes  this 
grant  was  patented.  The  original  field  notes 
of  the  Holmark  called  for  its  south  line  tn 
run  "west  at  1,788  varas  a  stake,"  and  the 
north  boundary  line  to  mn  "east  at  1,788 
varas  to  place  of  beginning."  In  tlie  resur- 
vey the  field  notes,  being  corrected,  reversed 
the  course,  and  called  for  the  north  line  t<> 
run  from  the  banning  point  "west  at  1,700 
varas,  and  the  south  line  to  ran  "east  and 
at  1,700  varas  the  8.  W.  comer  of  W.  A. 
Grady's  survey,"  and  its  east  line  to  ran 
"north  with  said  W.  A.  Grady's  west  line 
at  1,711  varas  his  N.  W.  comer." .  Thus  the 
Holmark  tied  Itself  to  the  Grady,  which  was 
patented,  by  the  specific  calls  mentioned. 
In  the  light  of  the  field  notes,  thus  corrected 
by  the  resurvey,  the  north  and  south  ltne> 
of  the  Holmark  were  in  length  diminished 
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88  varas  east  and  west  This  fact  truly 
Indicates,  from  all  the  evidence,  that  the 
controversy  herein  Is  over  the  strip  that  the 
original  field  notes  of  the  Holmark  formerly 
called  to  cover  and  embrace.  A  resnrvey, 
however,  of  the  Holmark  having  been  made, 
as  authorized  by  law  to  be  made,  and  the 
length  of  Its  south  and  north  lines  having 
been  diminished,  and  made  to  yield  and  con- 
form to  and  end  vrlth  the  Grady  survey,  and 
the  patent  Issaed  on  and  embracing  the  cor- 
rected field  notes  only,  and  there  being  no 
pleading  attaclclng  the  same  for  mistalce,  It 
follows  that  the  appellee,  as  owner  of  the 
Holmarfe,  can  only  claim  the  tme  dividing 
line  to  be  at  the  point  the  patent  calls  for, 
and  that  Is  bound  by  the  patent  calls.  Thus 
eliminating,  as  a  matter  of  law  in  the  case, 
the  88  varas  difference  between  the  original 
survey  and  the  corrected  field  notes,  it 
leaves  the  question  of  the  "true  line  be- 
tween" the  two  surveys,  as  agreed  to  be 
fixed  by  this  suit,  to  be  determined  from  the 
field  notes  contained  in  the  patent  to  the 
two  grants  as  traced  and  located  on  the 
ground. 

In  applying  the  field  notes  of  the  Grady 
to  the  ground  it  afflrmatlvely  appears,  by  the 
testimony  of  one  of  the  surveyors  tracing  the 
same,  and  not  disputed  in  the  evidence,  that 
the  southeast  comer,  marked  "G"  on  the 
plat,  was  found  and  Identified  on  the  ground. 
He  testified  that  it  "was  an  old,  established, 
and  long-recognized  comer,  about  which 
there  was  no  dispute."  It  was  likewise  prov- 
ed as  to  the  southwest  comer  of  the  Hol- 
mark, marked  "H"  on  the  plat,  that  it  "was 
a  long-established  and  well-recogulzed  corner,' 
abont  which  there  is  no  dispute."  It  con- 
clusively appears,  therefore,  from  the  evi- 
dence that  the  southeast  comer  of  the  Grady 
and  the  southwest  comer  of  the  Holmark 
were  found  and  located  on  the  ground.  It 
further  appears  that  the  surveyor,  by  run- 
ning from  this  established  southeast  comer 
of  the  Grady  a  course  and  distance  describ- 
ed In  the  patent,  there  being,  according  to 
the  evidence,  no  bearing  trees  remaining  on 
the  ground,  reached  the  southwest  comer  of 
the  Holmark.  All  the  evidence  agrees  that 
by  beginning  at  the  aontheaat  corner  of  the 
cirady  survey  and  running  west  1,100  varas 
as  called  for  by  the  field  notes  of  the  Grady, 
uid  beginning  at  the  southwest  comer  of 
the  Holmark  and  running  east  1,700  varas 
as  called  for  by  the  field  notes  of  the  Hol- 
martc,  each  survey  would  have  its  exact  quan- 
tity of  land,  and  by  the  distances  and  calls 
in  the  grants  would  meet  on  the  ground 
as  adjoining  comers.  The  evidence  also 
agrees  that  if  the  courses  called  for  In  the 
grants  be  followed,  and  the  lines  are  run 
otherwise  than  by  the  distances  called  for 
in  the  grants,  there  will  be  a  discrepancy  or 
dUTerence  between  the  corners  of  the  two 
surveys  of  abont  the  number  of  varas  the 
•vrrected  .field  notes  of  the  Holmark  dimin- 
ished.    It  farther  appears  that  by  runiiing 


each  survey  from  its  said  established  corners, 
according  to  the  courses  and  distances  de- 
scribed in  the  grants,  a  common  boundary 
of  the  two  surveys  north  and  south  is  readi- 
ed, and  at  the  beginning  point  of  the  north 
and  south  line  that  no  space  or  loss  of  varas 
intervenes  east  and  west  If  such  result  Is 
accomplished,  as  it  is,  it  would  seem  to  show 
the  location  of  the  "true  line  between"  ths 
surveys. 

There  appears  evidence  going  to  show  two 
marked  lines  rimning  north  and  south  be- 
tween the  surveys,  but  neither  of  these 
marked  lines  appears  by  the  evidence  to  be 
Identified  with  the  calls  and  objects  of  the 
field  notes  of  either  survey.  One  of  the  sur- 
veyors testified  In  respect  to  the  marked 
line  claimed  by  appellee,  "I  found  an  old 
corner — at  the  Fain  survey,  and  at  the  An- 
derson— but  I  don't  know  that  these  corners 
corresponded  with  the  field  notes."  All  the 
evidence  agrees  that  to  follow  course  and 
distance,  there  being,  according  to  the  evi- 
dence, no  bearing  trees  remaining  on  the 
ground  of  the  disputed  line,  from  either  the 
established  southeast  corner  of  the  Grady 
or  the  established  southwest  comer  of  the 
Holmark,  would,  in  running  nor^  between 
the  surveys,  locate  the  west  line  of  the 
Grady  where  appellants  claim  it  to  be.  All 
the  evidence  agrees  that  the  marked  line 
east  where  the  appellee  claims  the  west 
boundary  line  of  the  Holmark  to  be  could 
not  be  reached  by  following  the  distances 
called  for  from  said  established  beginning 
point  of  either  survey.  Nor  does  it  appear 
that  the  marked  line  claimed  by  appellee 
could  be  reached  by  the  patent  calls  and  dis- 
tances from  any  other  established  corner  of 
the  surveys.  It  is  farther  apparent  froita 
the  evidence  under  all  the  facts  that  these 
two  marked  lines  claimed  by  both  appellants 
and  appellee  appejir  on  the  ground  because 
of  the  corrected  field  notes  of  the  Holmark. 
One  of  the  lines  evidently  appears  to  have 
been  made  under  the  old  field  notes,  and  the 
other  under  the  new  field  notes  of  the  Hol- 
mark. The  difference  in  the  width  at  the 
base  of  the  two  lines  Is  about  the  difference 
in  the  diminished  lines  by  such  correction. 
As  the  west  marked  line  claimed  by  appel- 
lants In  the  evidence  to  be  the  true  I  Ins 
was  undoubtedly  the  line  marked  after  the 
correction,  and  the  east  line  claimed  by  the 
appellee  was  evidently  marked  under  former  f 
field  notes  and  abandoned  under  the  patent, 
and  the  line  claimed  by  appdlants  being  per- 
fectly consistent  with  the  calls  of  each  snr- 
vey,  it  must  be  held  that  the  "true  line  be- 
tween" the  two  surveys  is  clearly  shown  t« 
be  where  appellants  dalm  it  to  be.  In  thus 
determining  that  the  evidence  shows  the 
true  location  of  the  line  between  the  two 
surveys  to  be  where  appellants  claim  it  to 
run,  we  do  not  think  the  evidence  is  clear 
and  definite  enoagh,  nor  could  it  be  made 
so,  to  warrant  the  line  north  and  south  bs- 
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tween  the  sarreyB  to  be  run  at  such  varia- 
tion as  to  reach  the  objective  point  marked 
"D"  on  the  map  In  evidence.  The  mark 
at  the  point  Indicated  Is  not  shown  definitely 
to  be  the  bearing  tree  of  the  Holmark.  The 
Holmark  calls  for  its  west  line  to  run  from 
the  southwest  comer  of  the  Grady,  "thence 
N.  with  said  Grady's  west  line  at  1,711 
varas  his  N.  W.  comer."  As  the  Grady 
northwest  corner  can  be  definitely  located 
by  its  established  southeast  corner,  then  Its 
west  line,  as  called  by  the  Holmark,  would 
be  the  east  line  of  the  Holmark  to  that  call. 
As  the  Grady  northwest  corner  Is,  so  must 
that  comer  also  be  the  Holmark  corner. 
The  same  variation  that  located  the  Grady 
southeast  corner  and  the  Holmark  southwest 
corner  in  evidence  locates  the  Grady  north- 
west comer;  and  by  that  same,  variation, 
and  not  the  variation  in  evidence,  or  any 
other  variation,  must  the  line  between  the 
surveys  north  to  the  Grady  northwest  cor- 
ner be  run.  It  is  only  this  line  between  the 
two  surveys  that  is  to  be  located  In  this 
case.  It  is  a  settled  rule  of  law  In  determin- 
ing the  true  dividing  line  between  surveys, 
as  in  this  case,  that  if  from  a  definite  be- 
ginning ix>lnt  course  and  distance  alone  will 
with  reasonable  certainty  locate  and  Identi- 
fy the  line,  as  In  this  case,  that  will  be  held 
sufficient  Course  and  distance  will  control, 
then,  under  the  surrounding  and  connecting 
circumstances.  They  are  the  most  certain 
and  reliable  evidences  of  the  true  locality 
of  the  grant  Robinson  v.  Doss,  53  Tex. 
606.  Where  no  marked  trees  are  on  the 
ground  identified  by  the  evidence  as  those 
of  the  grant  as  In  this  case,  the  true  bound- 
ary must  be  ascertahied  by  course  and  dis- 
tance given  in  the  patent  Luckett  v. 
Scruggs,  73  Tex.  619,  11  S.  W.  529.  Where 
a  survey  has  been  made  calling  for  the  south- 
west corner  and  northwest  corner  of  a  pat- 
ented survey,  as  In  this 'case,  the  west  and 
north  lines  of  the  latter  survey  must  be  run 
according  to  the  courses  and  distances  laid 
down  in  the  original  field  notes,  and  cannot 
be  varied  In  order  to  reach  trees  which  can- 
not be  clearly  Identified  as  the  original  cor- 
ner, as  in  this  case.  Williams  v.  Beckham, 
6  Tex.  Civ,  App.  739,  26  S.  W.  652. 

Appellee  ofTered  evidence  to  show  an 
agreed  or  acquiesced  line  between  the  former 
.owners.  Under  the  agreement  In  this  case 
any  evidence  of  estoppel  by  agreed  or  ac- 
quiesced line  could  not  ba  used  to  operate  to 
acquire  the. land.  It  is ; the  "true  line"  that 
the .  agreement  calls  to  locate.  .Such  evi- 
dence, however,  was  admissible  under  the 
rules  as  ■  circumstances  affording  the  pre- 
sumption th^t  the  line  so  recognized  is  the 
true  line,  and  could  have  no  stronger  proba- 
tive force  by  reason  of  the  agreement  But 
U  is  quite  certain  from  the  record  that  If 
any  line  was  marked,  and  the  marks  recog- 
plzied  by-  former  owners,  under  a  surveyed 
linch  It  was  under  the  original  field  notes, 


and  not  the  corrected  field  notes  in  the  pat- 
ent of  the  Holmark,  and  by  reason  thereof 
could  not  have  force  as  a  presumption  in 
this  case  that  such  line  is  the  "true  line" 
as  corrected  by  the  field  notes  In  the  patent 
This  is  convincing  by  the  evidence  of  Sur- 
veyor Neal,  who  says  as  official  surveyor 
he  ran  the  line,  and  that  he  was  surveyor 
"many  years  ago."  If  the  "many  years  ago" 
was  since  1872,  it  does  not  appear  that  he 
used  the  corrected  field  notes  of  the  Hol- 
mark. because  he  says,  '1  don't  know  that 
there  were  two  surveys  of  the  Holmark." 
But  even  if  the  recognition  of  the  line  by 
former  owners  would  legally  create  a  pre- 
sumption that  it  is  the  true  line,  such  pre- 
sumption is  overcome  by  the  direct  evidence 
that  it  is  not  the  "true  line"  under  the  pat- 
ent as  agreed  to  be  determined.  It  could 
really  be  an  answer  to  this  testimony  of  ap- 
pellee that  the  agreement  he  made  had  the 
effect  to  exclude  and  disclaim  any  former 
agreed  line,  and  to  rely  only  on  the  true 
line  as  it  is.  Porter  v.  Miller,  76  Tex.  593, 
13  S.  W.  565,  14  S.  W.  334,  was  a  contro- 
versy as  to  dividing  lines  between  two 
leagues.  The  southwest  comer  of  one  league 
and  the  northwest  corner  of  the  other  were 
established  and  Identified  on  the  ground. 
Following  conrse  and  distance  from  these 
comers,  the  boundary  line  between  the  two 
surveys  was  located  as  claimed  by  the  plain- 
tiff in  that  suit.  In  that  case  it  was  further 
ruled  that  understanding  about  where  the 
line  was  could  not  prevail  against  direct  evi- 
dence. 

Any  line  that  could  be  traced  from  the 
Bradbury  survey  would  not  affect  the  loca- 
tion of  the  line  in  question,  and  could  not 
legally  be  considered  In  the  case.  The  Hol- 
mark by  its  calls  ties  this  line  in  dispute  to 
the  Grady  and  Anderson.  Neither  the  Grady, 
Anderson,  nor  Holmark  ties  to  any  call  for 
the  Bradbury,  and  neither  are  the  calls  in 
the  last  three  surveys  mentioned  so  uncer- 
tain and  ambiguous  or  incapable  of  loca- 
tion on  the  gfTound  as  to  authorize  resort 
to  extraneous  evidence  to  aid  their  location. 
It  is  the  recognized  and  established  doctrine 
that  the  calls  in  a  patent  constitute  a  writ- 
ten description,  and  when  not  ambiguous  or 
conflicting,  the  boimdaries  of  the  land  grant- 
ed are  to  be  determined  and  ascertained 
from  some  of  the  calls  of  the  grant  Kx- 
traneous  facts,  it  is  ruled,  can  only  be  used 
to  remove  or  determine  conflicting  calls, 
which  do  not  appear  In  the  patent  calls  In 
the  instant  case.  Hamilton  v.  Blackburn, 
43  Tex.  Civ.  App.  153,  96  S.  W.  1097,  1088. 

The  Judgment  was  ordered  reversed  and 
here  rendered  in  favor  of  the  appellants, 
with  all  costs,  locating  the  east  boundary 
line  of  the  Jas.  M.  Holmark  and  the'  west 
boundary  line  of  the  W.  A.  Grady  between 
the  two  said  surveys  to  be  as  follows :  Be- 
ginning  at  the  southwest  corner  of  the  Jas. 
M.  Holmark  survey;    thence  east  with  tb« 
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Boutli  line  of  the  said  surrey  1,700  varas 
to  a  point  1,100  varas  west  of  tbe  southeast 
comer  of  the  W.  A.  Orady  surrey;  thence 
north,  at  same  variation,  with  said  W.  A. 
Grady's  west  line  at  711  varas  his  northwest 
corner,  trhlch  Is  also  the  southwest  comer 
of  a  survey  made  for  R.  B.  Anderson. 


HOUSTON  &  T.  O.  RT.  CO.  «t  aL  v.  EBEL- 
INQ. 

(Court  of  OtII  Appeals  of  Texas.    Oct  14, 
1909.) 

1.  Cabbiebs  (S  303*)  —  Tbanspobtation  or 
Passenokbs  —  Pbeuatube  Stabt  —  Negli- 
gence. 

Where  plaintiff,  a  mail  clerk,  was  injured 
while  alighting  from  his  car  before  the  train  had 
arrived  at  ita  final  destination,  and  plaintiff 
claimed  that  he  was  induced  to  alight  by  the  act 
of  a  transfer  man  employed  by  another  railroad 
company  in  rolling  mail  trucks  to  the  side  of  the 
car,  but  plaintiff  testified  that  be  knew  the  two 
stops  were  made  by  the  train  at  that  place,  one 
for  a  crossing  and  the  final  one  for  passengers 
to  alight,  and  that  the  stop  made  was  not  the 
final  one,  and  it  also  appeared  that  none  of  the 
train  operatives  saw  or  knew  that  plaintiff  was 
attempting  to  alight  at  the  place  where  he  was 
Injured,  there  was  no  evidence  of  the  carrier's 
negligence  snlficient  to  sustain  a  Tecovery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  !{  1216-1243 ;   Dec  Dig.  i  303.*] 

On  rehearing.    Denied. 

For  former  opinion,  see  112  S.  W.  808. 
For  answers  to  certified  questions  hy  the  Su- 
preme Court,  see  120  S.  W.  847. 

LEVY,  J.  We  are  further  of  the  opinion 
that  tbe  fourteenth  assignment  of  error, 
complaining  of  the  action  of  the  court  In 
overruling  tbe  motion  for  new  trial  because 
tbe  verdict  was  contrary  to  the  evidence, 
Bhonld  be  sustained.  It  does  not  appear  in 
the  record  that  the  transfer  man,  who  rolled 
the  trucks  beside  the  mall  car,  and  whose 
act  In  so  doing  the  appellee  claims  in  this 
case  reasonably  Induced  him  to  believe  that 
the  train  had  halted  at  the  depot,  was  In  the 
employ  or  an  agent  of  the  Houston  &  Texas 
Central  Railway  Company,  or  that  any  op- 
erative of  the  train  knew  that  this  transfer 
man  employed  l^  the  Missouri,  Kansas  & 
Texas  Railway  Company  had  rolled  the 
tracks  beside  the  mall  car  at  this  time  and 
place,  or  that  any  employe  In  charge  of  the 
train  saw  or  knew  that  appellee  was  at- 
tempting to  alight  at  the  place  in  question. 
In  the  absence  of  such  proof  by  the  appel- 
lee, negligence  In  tbe  case  on  the  part  of 
■aid  Houston  &  Texas  Central  Railway  Com- 
pany could  not  be  rested. 

Appellee  testified  that  he  knew  that  two 
stops  were  to  be  made  by  the  train  at  this 
place — one  for  the  road  crossing  and  the 
other  the  final  one  for  passengers  to  alight — 
and  that  the  stop  In  question  was  not  the 
Itnal  stop.  But  he  says  he  was  Induced  to 
beliere  by  tbe  trucks  being  put  beside  the 


mall  car  by  the  transfer  man  in  question 
that  the  stop  was  at  the  final  stop,  and  be- 
cause of  such  belief  he  attempted  to  alight, 
and  while  thus  alighting  was  injured  by  the 
train's  suddenly  moving.  The  only  testi- 
mony as  to  tbe  employment  of  the  transfer 
man  was:  "My  business  is  that  of  mall 
transfer  man  at  Denlson.  I  have  been  en- 
gaged in  that  business  18  months.  My  du- 
ties are  to  transfer  mail  from  one  train  to- 
another."  On  cross-examination  this  witness 
says:  "I  was  working  for  the  M.,  K.  &  T. 
Railway  Company.  I  transferred  mall  from 
both  M.,  K.  A  T.  and  H.  &  T.  C."  We  would 
not  be  authorized  to  conclude  that  he  was 
an  employe  or  agent  of  the  Houston  &  Texas 
Central  Railway  Company  in  this  evidence. 
There  does  not  appear  any  evidence  that 
any  employe  in  charge  of  the  train  saw  tbe 
truck  placed  there,  or  saw  or  knew  appel- 
lee was  attempting  to  alight  at  this  place. 
The  engineer  affirmatively  testified:  "No; 
I  did  not  know  at  the  time  we  moved  the 
train  about  the  truck  being  there." 

The  appellee's  motion  for  rehearing  as  to 
both  appellants  was  ordered  overruled. 


GRAHAM  V.  SPARKS,  State  Treasurer,  et  al. 

(Court  of  Civil  Appeals  of  Texas.  June  19, 
1909.      Rehearing    Denied    Oct    9,    1909.) 

1.  INBUBARCB  (S  69*)— FOBFEITITBE  OF  CHAB- 
TEB8— J0BI8DICTIO1*    OF   COUBT. 

The  district  court  of  Travis  county  had 
jurisdiction  to  forfeit  for  cause  the  charter  of  a 
mutual  fire  insurance  compauy  whose  domicile 
was  at  Houston,  and  appomt  a  receiver  for  tbe 
company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  92;    Dec  Dig.  {  69.*] 

2.  insdbance  (i  70*)— muttjai,  companies— 
Pbo^ebtt  Subject  to  Oabnishuent— De- 
posits WITH  State. 

Whether  or  not  the  funds  of  a  mutual  fire 
insurance  company  deposited  with  the  State 
Treasurer  uader  Acts  1908,  p.  168,  c.  109,  { 
5,  were  in  the  custody  of  the  law  upon  for- 
feiture of  its  charter  and  tbe  appomtment  of  a 
receiver,  under  section  9,  providing  that  the 
securities  in  tbe  bands  of  the  State  Treasurer 
over  the  amonnt  necessary  to  pay  losses  in- 
curred shall  be  divided  among  the  i>olicy  holders 
at  the  date  of  forfeiture,  such  funds  were  held 
for  the  benefit  of  policy  holders  after  forfeiture ; 
and  hence  were  not  subject  to  garnishment. 

[Ed.  Note.— For  other  cases,  see  Insniance, 
Dec.  Dig.  t  70.*] 

Appeal  from  District  Court,  Dallas  County ; 
J.  C.  Roberts,  Judge. 

Garnishment  proceedings  by  A.  O.  Graham 
against  Sam  Sparks,  State  Treasurer,  and 
others.  From  an  order  denying  motions  for 
a  Judgment  against  defendants,  plaintiff  ap- 
peals.   Afilrmed. 

Meador  &  Davis,  for  ai^lant  R.  V.  Da- 
vidson. Atty.  Gen.,  William  E.  Hawkins,  Asst 
Atty.  CS«B.,  and  W.  J.  Moreney,  for  appellees. 


I  SM  aam*  toplo  and  aectlsD  KVMBBR  In  Dee.  *  Am.  Digs.  U97  to  date,  *  Reportar  ladmm 


Digitized  by 


Google       — 


598 


121  SOUTHWESTERN  REPORTER. 


(Tex. 


RAINET,  C.  J.  On  December  13,  1906,  A. 
C.  Graham  recOTered  In  the  district  court  of 
Dallas  county  a  Judgment  for  $673.62  against 
the  Standard  Mutual  Fire  Insurance  Com- 
pany of  Houston,  Tex.,  on  an  Insurance  poli- 
cy, and  said  judgment  is  unsatisfied.  On  July 
15,  1907,  said  insurance  company  was  placed 
In  the  hands  of  a  receiver  by  the  district 
court  of  Travis  county,  and  George  E.  Shel- 
ley was  appointed  receiver,  who  Immediately 
Qualified  as  such.  Prior  to  the  appointment 
of  said  receiver  said  insurance  company  had 
deposited  with  Sam  Sparks,  State  Treasurer, 
the  sum  of  $640.50,  by  virtue  of  section  5 
of  an  act  of  the  Legislature  of  1903  (Acts  1903, 
p.  166).  On  February  19, 1908,  Graham  caused 
a  writ  of  garnishment  to  be  issued  and  served 
on  Sam  Sparlis,  who  failing  to  answer,  the 
(fistrict  court  of  Dallas  county  issued  a  com- 
mission, and  thereunder  Sparks  answered 
"that  he  as  said  Treasurer  is  now,  and  was 
at  the  time  the  said  writ  was  served  upon 
him,  indebted  to  the  Standard  Mutual  Fire 
Insurance  Company  of  Houston  Tex.,  in  the 
sum  of  $640.50 ;  that  said  $640.50  is  now  on 
deposit  with  the  State  Treasurer  in  the  said 
Treasurer's  office."  Said  answer  being  re- 
turned, said  district  court  on  March  21,  1908, 
rendered  judgment  against  said  Sparks,  State 
Treasurer,  for  said  sum,  the  judgment  among 
other  things  reciting  that  said  Treasurer  "is 
ordered  to  deliver  up  to  the  sheriff  of  Travis 
county  or  any  constable  of  said  Travis  coun- 
ty, presenting  an  execution  herein,"  etc.  On 
April  15,  1908,  an  execution  issued  reciting 
said  judgment,  and  delivered  to  the  sheriff 
of  Travis  county,  Geo.  8.  Matthews,  who  on 
April  17,  1908,  presented  same  at  the  Treas- 
urer's office  In  Austin,  and,  said  Sparks  being 
absent,  his  chief  clerk  delivered  to  said  sher- 
iff said  sum  of  money,  to  wit,  $640.50,  in  ac- 
cordance with  the  command  of  said  writ,  and 
therefor  said  sheriff  executed  the  following 
instrument,  to  wit:  "Received  this  day  of 
Sam  Sparks,  Treasurer  of  the  state  of  Texas, 
the  sum  of  six  hundred  forty  and  50/100  dol- 
lars ($640.50)  under  and  by  virtue  of  and 
in  part  satisfaction  of  a  certain  execution 
dated  March  21,  1908,  issued  out  of  the  dis- 
trict court  of  Dallas  county,  14th  judicial 
district  of  Texas,  in  cause  No.  699,  A.  C.  Gra- 
ham V.  Sam  Sparks,  Garnishee;  said  money 
having  been  heretofore  deposited  in  the  State 
Treasury  by  the  Standard  Mutual  Fire  Insu- 
ance  Company,  having  its  domicile  at  Hous- 
ton, Texas,  under  the  provisions  of  chapter 
109  of  the  general  laws  of  the  28th  Legisla- 
ture of  Texas.  Under  written  Instruction  and 
authority  given  to  me  by  the  attorneys  for 
said  plaintiff,  A.  C.  Graham,  said  sum  of  six 
hundred  forty  and  50/100  dollars  ($640.50), 
is  accepted  by  me  for  the  purposes  and  with 
the  understanding  and  upon  the  terms  and 
conditions  set  forth  in  said  execution." 

Shortly  after  the  said  George  S.  Matthews 
received  this  money  from  the  chief  clerk  of 
State  Treasurer,  Sam   Sparks,  and  on  the 


same  day,  he  was  advised  both  by  Geo.  E. 
Shelley,  receiver  of  the  Standard  Mutual  Fire 
Insurance  Company,  and  Judge  V.  L.  Brooks, 
judge  of  the  Twenty-Sixth  judicial  district  of 
Texas,  that  said  Standard  Mutual  Fire  In- 
surance Company  was  in  the  hands  of  a  re- 
ceiver, and  that  the  said  funds  which  he,  the 
said  George  S.  Matthews,  had  in  his  posses- 
sion belonged  to  the  receiver,  and  Judge  T, 
L.  Brooks  further  stated  to  said  George  S. 
Matthews  that  he  must  not  forward  said 
$640.50  to  A.  C.  Graham,  his  attorneys,  or  the 
district  clerk,  but  that  be  must  hold  same, 
and  that  he,  the  said  George  S.  Matthews, 
sheriff,  would  be  ordered  by  decree  of  the 
district  court  to  return  said  money  to  the 
said  Sam  Sparks,  State  Treasurer.  Said 
money  was  by  the  said  Matthews  returned 
to  State  Treasurer  In  accordance  with  an  or- 
der of  the  judge  of  the  Twenty-Sixth  district 
He  made  the  following  return  on  said  execu- 
tion, to  wit:  "Came  to  band  on  the  17th  day 
of  April,  1908.  and  executed  on  the  17th  day 
of  April,  1908,  by  collecting  the  within 
amount  $640.50  as  the  property  of  the  Stand- 
ard Mutual  Fire  Insurance  Company,  and  on 
the  18th  day  of  April,  1908,  having  been  no- 
tified by  George  S.  Shelley  that  said  company 
was  in  the  hands  of  a  receiver,  and  he  was 
said  receiver,  and  to  hold  said  money  until 
the  court  could  instruct  me  what  to  do  with 
said  money.  On  the  2d  day  of  May,  1908, 
said  court  ordered  me  to  pay  over  said  money 
to  the  State  Treasurer,  a  copy  of  which  order 
is  hereto  attached,  and  upon  said  order  I 
paid  said  $640.50  back  to  the  State  Treasurer, 
as  per  copy  of  his  receipt  hereto  attached. 
After  paying  over  said  sum  to  the  State  Treas- 
urer, I  again  demanded  said  sum  of  money 
$040.50  of  said  Treasurer  upon  this  writ,  to 
which  demand  he  refused  to  pay  over  same. 
And  this  writ  is  returned  this  May  6,  lOOS, 
not  satisfied." 

Graham  filed  two  motions  in  the  district 
court  of  Dallas  county,  one  seeking  judg- 
ment for  $640.50  against  Sheriff  Matthews 
and  Ills  sureties  for  the  failure  to  pay  over 
said  money  to  him,  and  the  other  for  judg- 
ment against  Sparks  in  the  event  judgment 
was  not  rendered  against  Sheriff  Matthews. 
Said  motions  were  consolidated,  and  upon 
hearing  were  denied,  and  Graham  appeals. 

A  decision  of  this  case  depends  upon  wheth- 
er the  fund  in  the  bands  of  the  State  Treas- 
urer under  the  facts  of  this  case  was  subject 
to  garnishment  The  fund  was  deposited 
with  the  treasurer  of  the  state  in  trust  by 
the  Standard  Mutual  Fire  Insurance  Com- 
pany of  Houston  for  the  benefit  of  its  policy 
holders  in  accordance  with  section  5,  c.  109. 
Acts  Leg.  1903,  and,  as  long  as  said  compaB.v 
was  solvent  and  a  going  concern,  said  fund 
was  subject  to  garnishment,  but  said  insur- 
ance company  had  ceased  to  do  business,  and 
its  affairs  had  been  placed  in  the  hands  of 
a  receiver  by  a  court  of  competent  jurisdic- 
tion at  the  instance  of  the  Attorney  Qeneral 
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in  an  action  to  forfeit  its  cliarter,  and  the 
receiver  ordered  "to  talce  charge  of  and  to 
dose  up  the  business  affairs  of  said  company 
under  the  further  orders  of  this  court"  The 
district  court  of  Travis  county  had  Jurisdic- 
tion to  forfeit  the  charter  of  said  insurance 
company  and  appoint  a  receiver  to  take 
charge  of  Its  property,  and  said  fund  was  in 
cuBtodia  legls,  unless  the  character  of  its 
holding  was  such  that  the  court  could  not 
control  It  by  reason  of  section  9  of  said  act 
of  1903.  which  provides  that:  "The  securities 
in  the  hands  of  the  State  Treasurer  over  and 
above  the  amount  necessary  to  pay  losses 
already  incurred  shall  be  by  the  commissioner 
of  insurance  divided  among  the  policy  holders 
at  the  date  of  forfeiture  in  proportion  to  the 
amount  of  insurance  then  held  by  them." 
In  either  event  the  fund  was  held  for  the 
benefit  of  the  policy  holders  of  said  company, 
and  was  therefore  not  subject  to  gamlsh- 
ment,  under  the  conditions  then  existing. 
The  fund  was  held  subject  to  distribution 
among  the  policy  holders  of  said  Insurance 
company,  and  Graham  was  entitled  to  his 
proportion  thereof,  but,  in  the  absence  of 
evidence  that  be  was  the  only  policy  holder, 
he  was  not  entitled  to  recover  it  all  by  the 
aid  of  the  writ  of  garnishment.  To  enforce 
his  rights  to  the  fund  or  a  portion  thereof, 
he  should  have  resorted  to  some  other  remedy. 
The  Judgment  is  affirmed. 


UVERPOOL  &  LONDON  &  GLOBE   INS. 

CO.  V.  DELTA  CODNTY  FARMERS' 

ASS'N. 

(Court  of  Civil  Appeals  of  Texas.     June  26, 

1909.    Rehearing  Denied  Oct  9,  1009.) 

1.  INBTJBANCK   (8   504»)   —  FiBB  INSUBANCE   — 

Double  Insubancb— LiABitrrT. 

Where  a  fire  policy,  stipu)atin(>  that  in- 
Barer  should  not  be  liable  for  a  greater  propor- 
tion of  any  loss  on  the  property  covered  tban 
the  amount  insured  by  it  bore  to  the  whole  in- 
surance on  the  property,  covered  property  In 
one  location  only,  and  another  policy  covered 
such  property,  and  aiao  property  in  other  places, 
there  was  double  insurance  on  the  property  cov- 
ered by  both  policies,  and  insurer  was  liable  for 
no  greater  proportion  of  the  loss  of  such  prop- 
erty than  the  amount  of  its  policy  bore  to  the 
whole  insurance. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  U  1286,  1287;   Dec.  Dig.  t  504.*] 

2.  IKSUBANCX  (8  504*)  —  FlBE  InSUBANCK  — 

Actions. 

Where,  in  an  action  on  a  policy  stipulating 
that  insurer  should  not  be  liaole  for  a  greater 
proportion  of  anv  loss  on  the  property  than  the 
amount  insured  bore  to  the  whole  insurance  on 
the  property,  the  insurer  alleged  in  its  answer 
the  existence  of  other  inBurance  and  the  amount 
thereof,  and  the  evidence  established  the  al- 
legations, and  the  loss  sustained  was  not  as 
much  as  the  amount  of  the  combined  insurance, 
the  court  must  apply  the  rule  of  pro  rata  lia- 
bility on  the  part  at  Insurer,  and  it  was  not 
necessary  to  malce  the  other  insurer  a  party  de- 
fendant and  ask  for  contribution. 

[Hid.  Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  S  1289 ;  Dec.  Dig.  I  504.*] 


3.  INSUBANCB  (I  504*)  —  FiBE  IWSUBANOB  — 

Stipulations— CoMSTBOorioN. 

A  provision  in  a  fire  policy  that  if  at 
the  time  of  a  fire  the  whole  amount  of  insur- 
ance on  the  property  shall  be  less  than  the  ac- 
tual cash  market  value  thereof.  Insurer  sliall 
in  case  of  loss  be  liable  for  such  portion  onl.v 
of  the  loss  or  damage  as  the  amount  insured 
by  the  policy  shall  bear  to  the  actual  cash  mar- 
ket value  of  the  property  at  the  time  of  the  fire, 
does  not  nullify  the  stipulation  in  the  policy 
limiting  insurer's  liability  to  no  greater  pro- 
portion of  the  loss  sustamed  tban  the  amount 
insnred  by  its  bears  to  the  whole  insurance  on 
the  property. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  128.V1290:   Dec.  Dig.  f  504.*] 

Brror  from  District  Court  Delta  County ; 
R.  Lw  Porter,  Judge. 

Action  by  the  Delta  County  Farmers'  As- 
sociation against  the  Liverpool  &  Ix>ndon 
&  Globe  Insurance  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reformed,  and  affirmed. 

Wm.  Thompson,  for  plaintiff  to  error. 
J.  L.  Young,  for  defendant  to  error. 

TALBOT,  J.  This  suit  was  Instituted  by 
platotiff.  Delta  County  Farmers'  Association, 
a  corporation,  against  the  defendant,  Liver- 
pool &  London  &  Globe  Insurance  Company, 
a  corporation,  to  recover  the  sum  of  ^,000 
as  loss  by  fire  on  cotton  In  bales,  covered  by 
two  contracts  or  certificates  of  insurance 
of  $2,000  each  issued  by  defendant  to  plain- 
tiff under  an  open  policy.  The  petition  al- 
leged, to  substance:  That  defendant  issued 
to  it  two  certificates  of  insurance  of  $2,000 
each  under  its  open  policy  A,  for  the  term  of 
three  months  from  October  19  and  October 
22,  1907,  respectively.  That  plaintiff  owned 
and  operated  a  cotton  warehouse  at  Cooper, 
Tex.,  to  which  was  stored  bales  of  cotton 
held  by  plaintiff  to  trust  as  bailee  for  hire. 
That  said  certificates  and  policies  constituted 
contracts  to  securtog  plaintiff  against  loss 
by  fire  to  cotton  situated  in  said  warehouse. 
That  on  January  13,  1908,  there  were  167 
bales  of  cotton  stored  in  the  waYehouse, 
which  were  on  said  date  totally  destroyed 
by  fire,  which  167  bales  of  cotton  were  of 
that  date  and  place  of  the  reasonable  cash 
market  value  of  $10,359.07.  That  platotiff 
complied  with  the  requirements  of  its  con- 
tract in  giving  notice  of  loss,  and  making 
proof  of  loss.  That  defendant  admitted  lia- 
bility, but  declined  to  pay  $4,000  as  its  liabil- 
ity for  the  loss  sustained.  Defendant  an- 
swered that  plaintiff  had  in  addition  to  the 
contracts  sued  on  oth^r  tosurance  contracts 
or  policies,  which  were  set  out  against  loss 
by  fire  to  the  amount  of  $22,000,  making  a 
total  tosurance  of  $26,000  on  the  property 
described  in  the  contracts  sued  on.  That 
the  contracts  sued  on  contained  a  provision 
or  stipulation  as  follows:  "This  company 
shall  not  be  liable  under  this  policy  for  a 
greater  proportion  of  any  loss  on  the  de- 
scribed property   than  the  amount  hereby 
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insTired  shall  bear  to  the  -whole  Insurance, 
whether  valid  or  not,  or  by  solvent  or  Insol- 
vent insurers,  cov«ring  such  property."  De- 
fendant says  that  It  can  only  be  liable  for 
its  proportionate  part  of  the  loss  considering 
the  other  $22,000  of  insurance.  Plaintiff  by 
first  supplemental  petition  alleged  that  the 
other  $22,000  of  insurance  carried  covered, 
not  only  the  cotton  in  tlie  'Warehouse,  but 
also  cotton  situated  and  stored  on  plaintiff's 
shipping  platform  and  on  its  weighing  plat- 
form, which  cotton  were  separate  and  dis- 
tinct from  the  cotton  In  the  warehouse;  that 
defendant's  contracts  covered  only  the  cot- 
ton in  the  warehouse,  which  was  totally  de- 
stroyed, and  defendant  is  ^ititled  to  no  con- 
tribution from  the  other  Insurance.  The 
case  was  submitted  to  the  trial  court  upon 
an  agreed  statement  of  facts,  and  resulted 
in  a  judgment  in  favor  of  the  plaintiff  for 
$3,823  aud  interest,  from  which  Judgment 
this  writ  of  error  is  prosecuted. 

The  material  facts,  as  shown  by  the  agreed 
statement  of  facts  sent  to  this  court,  are  as 
follows:  The  plaintiff  held  the  two  certifi- 
cates of  insurance  set  out  in  its  petition, 
which  were  valid  and  subsisting,  and  covered 
the  cotton  in  the  'Warehouse  described  in 
said  certificate  at  the  date  of  the  fire  al- 
leged, subject  to  the  terms  of  said  certifi- 
cates and  of  open  policy  A,  mentioned  in 
said  certificates.  The  cotton  covered  by 
these  certificates  was  burned  January  13, 
1908,  and  on  February  24,  1908,  proofs  of 
loss  were  duly  made  and  furnished  defend- 
ant, in  which  claim  was  made  against  de- 
fendant for  $3,823.4{S.  There  were  167 
bales  of  cotton  In  the  warehouse  on  date  of 
fire,  and  all  of  same  were  consumed  and  de- 
stroyed by  fire;  and  said  cotton  was  of 
the  total  cash  value  on  that  date  of  $10,359.- 
07.  There  were  215  bales  of  cotton  on  the 
platform  adjoining  the  warehouse  and  out- 
side thereof,  which  were  of  the  total  value 
of  $13,466.95;  and  48  bales  of  said  cotton 
Were  burned  on  said  date,  and  which  48 
bales  were  of  the  total  cash  value  of  $2,- 
977.39.  There  -were  107  bales  of  cotton  on 
the  weighing  platform  on  January  13,  1908, 
which  were  of  the  total  cash  market  value 
of  $6,434.60,  and  which  platform  is  situated 
near  the  public  square  in  Cooper,  Tex.,  and 
nearly  a  half  mile  from  the  warehouse.  The 
total  number  of  bales  of  cotton  in  the  ware- 
bouse,  on  the  platform  adjoining  the  ware- 
house, and  on  the  weighing  platform,  was 
489,  and  were  of  the  total  cash  market  value 
of  $30,249.62,  and  all  of  said  cotton  was  cov- 
ered by  insurance  in  various  companies  to 
the  amount  of  $22,000,  which  $22,000  in- 
surance was  in  addition  to  and  distinct  from 
the  certificates  sued  on,  to  the  extent  that 
they  also  covered  cotton  on  the  weighing 
platform  and  cotton  on  the  shipping  plat- 
form, which  the  certificates  sued  on  did  not 
cover,  'Which  said  other  policies  are  set  out 
in  d^endanf  8  answer  by  number,  name  of 


company,  aud  amount  of  each  other  policy, 
and  each  and  all  of  said  policies  contain  the 
following  provision  and  clause:  "And  It  is 
further  understood  and  agreed  that  if  at  the 
time  of  fire  the  whole  amount  of  insurance 
on  the  property  covered  by  this  policy  shall 
be  less  than  the  actual  cash  market  value 
thereof,  this  company  shall,  in  case  of  loss 
or  damage,  be  liable  for  such  portion  only 
of  the  loss  or  damage  as  the  amount  insured 
by  this  policy  shall  bear  to  the  actual  cash 
market  value  of  such  {Property  at  the  time 
and  place  of  fire."  The  open  policy  A,  men- 
tioned In  the  two  certificates  sued  on,  con- 
tained a  provision  as  follows:  'This  com- 
pany shall  not  be  liable  under  this  policy 
for  a  greater  proportion  of  any  loss  on  the 
described  property  than  the  amount  here- 
by insured  shall  bear  to  the  whole  insur- 
ance, whether  valid  or  not,  or  by  solvent  or 
insolvent  insurers,  covering  such  property." 

There  is  but  one  assignment  of  error  pre- 
sented, which  is  as  follows:  "The  court 
erred  in  rendering  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the 
sum  of  $3,823,  when  defendant  had  no  such 
liability  to  plaintiff  under  the  contract  sued 
upon."  The  proposition  contended  for  by 
appellant  under  this  assignment  is  that 
where  a  fire  insurance  policy  stipulates,  as  in 
this  instance,  that  the  company  shall  not  be 
liable  for  a  greater  proportion  of  any  loss 
on  the  described  property  than  the  amount 
Insured  shall  bear  to  the  whole  insurance^ 
whether  valid  or  not  or  by  solvent  or  in- 
solvent insurers,  covering  such  property,  is 
a  reasonable  and  valid  provision;  and,  where 
such  policy  covers  property  situated  in  one 
location  only  and  other  policies  cover  the 
property  in  the  same  location  and  property 
in  other  places  also,  on  the  happening  of  a 
fire  each  policy  covers  for  its  full  amount 
in  each  location,  and  each  is  contributing 
insurance  for  any  inexhausted  balance,  if 
not  for  its  full  face.  Defendant  in  error  con- 
tends that  plaintiff  in  error's  contract  upon 
which  it  sues  was  specific  and  special,  cov- 
ered different  Interests,  risks,  and  hazards 
to  that  of  the  general  policies,  and  therefore 
a  pro  rata  contribution  could  not  be  claimed 
from  the  other  and  general  policies. 

The  precise  question  as  here  presented  has 
not,  so  far  as  we  are  advised,  been  passed 
upon  by  any  appellate  court  of  this  state.  No 
such  decision  has  been  cited  by  counsel,  and 
in  our  research  we  have  found  none.  Where 
the  policy  sued  on  contained  a  provision  simi- 
lar to  the  one  found  in  the  policy  declared 
in  this  case  and  the  property  therMn  insured 
was  personal  property,  and  was  covered  by 
other  policies  which  did  not  also  cover  prop- 
erty located  in  another  and  different  place, 
and  the  amount  of  the  loss  was  not  as  much 
as  the  amount  of  the  whole  insurance,  our 
courts  have  uniformly  held  that  the  provi- 
sion as  to  the  share  of  loss  to  be  suffered  by 
the  Insured  as  to  oontribution  by  all  compa- 
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nles  that  issued  policies  on  the  same  property 
Is  to  be  given  effect  Insurance  Co.  v.  Coffee, 
61  Tex.  287;  Queea  Ins.  Co.  T.  Ice  Co.,  64 
Tex.  573;  Hibemla  Ins.  Co.  t.  Starr  (Tex.) 
13  S.  W.  1017.  The  decisions  of  other  states 
■eem  to  be  in  conflict  upon  the  proposition 
urged  by  appellant,  but  it  Is  well  supported 
by  some  of  them,  and  by  the  decisions  of  the 
federal  courts.  The  rule  established  by  these 
decisions,  and  the  one  believed  to  be  correct, 
is,  in  substance,  that  wherever  there  are 
two  separate  insurers  liable  for  the  same  loss 
the  fact  that  one  policy  covers  more  property 
or  wider  risks  than  the  other  does  not  pre- 
vent the  insurance  being  double  on  the  sub- 
jects covered  by  both.  Home  Ins.  Co.  v. 
Baltimore  Warehouse  Co.,  93  U.  S.  527,  23 
L.  Ed:  868;  Page  et  al.  v.  Sun  Ins.  Ofllce, 
74  Fed.  203,  20  C.  G  A.  897,  33  L.  R.  A.  249 ; 
Blake  v.  Insurance  Co.,  12  Gray  (Mass.)  265 ; 
Hough  V.  Insurance  Co.,  36  Md.  398;  Meigs 
T.  London  Ass'n  Co.  (C.  C.)  126  Fed.  781.  In 
the  first  case  cited  it  appeared  that  the  ware- 
boase  company  had  taken  out  two  policies 
anaounting  in  the  aggregate  to  $30,0(X).  One 
of  these  was  in  the  Home  Insurance  Company 
on  "merchandise,  hazardous  or  extra  hazard- 
ous, their  own  or  held  by  them  in  trust,  or 
in  which  they  have  an  Interest,  or  liability." 
Some  of  the  depositors  of  the  merchandise 
who  received  advances  thereon  from  the 
warehousemen  had  themselves  taken  out  spe- 
cific insurance  upon  their  own  property.  The 
suit  was  upon  one  of  the  general  policies,  and 
the  court  held  that  the  policies  protected 
the  merchandise  itself,  not  merely  the  ware- 
house company's  Interest,  In  It  or  lien  upon 
it,  and  therefore  covered  all  the  cotton  and 
tobacco  that  belonged  to  the  several  owners 
In  separate  lots,  and  that  all  the  policies, 
general  as  well  as  specific,  shonld  contribute 
and  bear  the  loss  proportionally.  Mr.  Justice 
Strong,  who  delivered  the  opinion  of  the 
court,  in  closing  the  discussion  of  the  ques- 
tion, said:  "Without  pursuing  this  discus- 
sion further,  we  liave  said  enough  to  vindi- 
cate our  opinion  that  the  policy  upon  which 
this  suit  was  brought  covered  the  merchan- 
dise held  by  the  warehouse  company  on  stor- 
age, and  ntft  merely  the  Interest  of  the  bail- 
ees In  that  property.  It  follows  necessarily 
that  there  was  double  insurance.  The  policy 
issued  to  the  warehouse  company  and  those 
obtained  by  the  depositors  of  the  merchandise 
covered  the  same  property,  and  they  were 
for  the  benefit  of  the  same  owners.  The  in- 
surers are  liable  therefore  pro  rata ;  each  con- 
tributing proportionately."  In  Page  v.  Sun 
Ina.  Office,  supra,  the  property  insured  con- 
sisted of  lumber  piled  upon  two  separate 
blocks  in  the  dty  of  Anoka,  Minn.  A  fire  oc- 
curred which  damaged  the  lumber  situated 
upon  one  block,  but  did  no  harm  to  the  lum- 
ber upon  the  other  block.  The  owner  at  the 
time  of  the  fire  held  policies  aggregating  $60,- 
000,  of  which  $40,000  covered  the  property 
KitiiBtad  on  botli  blecka.  while  $10,000  covered 


only  the  property  that  was  Injured.  The  pol- 
icy issued  by  the  Sun  Insurance  Office,  and 
upon  which  the  suit  was  brought,  was  one  of 
the  latter  policies,  and  contained  a  provision 
that  the  company  Aiould  not  be  liable  for 
a  greater  proportion  of  any  loss  than  the 
amount  Insured  should  bear  to  the  whole  in- 
surance. The  court  held,  in  substance,  that 
the  compound  policies  covered  the  property 
destroyed  to  their  full  amount,  so  that  the 
proportion  of  the  loss  to  be  borne  by  the  spe- 
cific policy  was  the  proportion  which  that 
policy  bore  to  the  total  amount  of  both  the 
compound  and  specific  policies.  In  the  case 
of  Blake  V.  Insurance  Ck>.,  12  Gray  (Mass.) 
265,  cited  above,  the  defendant's  policy  and 
one  other  covered  manufactured  lumber  only. 
Two  other  policies  in  the  Harmony  and  La 
Farge  Insurance  Companies,  respectively, 
covered  the  same  property  and  also  manufac- 
tured stock.  The  trial  court  Instructed  the 
Jury  that  the  policies  Issued  by  the  Harmony 
and  La  Farge  Companies  did  not  prorate  be- 
cause they  covered  other  property  than  that 
Included  in  the  defendtrut's  policy.  The  Su- 
preme Court  of  Massachusetts  held  the  In- 
struction erroneous,  saying:  "The  court  erred 
in  instructing  the  Jury  that  no  abatement 
of  the  amount  to  be  recovered  of  the  de- 
fendant could  be  made  on  account  of  the 
Harmony  and  La  Farge  policies,  because 
those  policies  covered  other  property  besides 
that  covered  by  the  defendant's  policy.  We 
think  these  policiee,  though  covering  manu- 
factured stock,  sustain  their  proportion  of 
the  loss."  We  think  these  cases  very  clear- 
ly and  correctly  announce  the  principle  ap- 
plicable to  that  class  of  cases  to  which  the 
one  at  bar  belongs,  and  demonstrate  that  the 
trial  court  gave  a  much  larger  Judgment 
against  the  defendant  than  warranted  by  the 
terras  of  the  contract  upon  which  the  suit 
is  founded.  They  make  it  plain  that  the 
provision  in  the  policies,  to  the  effect  that  the 
insurance  company  should  not  be  liable  for  a 
greater  proportion  of  any  loss  on  the  prop- 
erty described  in  them  than  the  amount  in- 
sured should  bear  to  tbe  whole  insurance, 
should  have  been  given  effect,  and  Judgment 
entered  for  such  amount  only. 

The  contention  of  defendant  in  error,  that, 
"if  the  plaintiff  in  error  desired  contribution 
from  tbe  other  insurance  companies,  it  was 
its  duty  to  have  made  them  parties  defend- 
ant and  asked  for  such  contribution,"  is  not 
well  taken.  The  contracts  of  insurance  sued 
on  stipulated  that  in  the  event  of  other  in- 
surance defendant  should  not  be  liable  for  a 
greater  proportion  of  any  loss  on  the  prop- 
erty covered  by  said  contracts  than  the 
amount  thereby  insured  bore  to  the  whole  in- 
surance covering  said  property.  The  defend- 
ant alleged  In  its  answer,  as  was  its  right  to 
do,  the  existence  of  such  other  Insurance  and 
the  amount  thereof.  These  allegations  of  the 
answer  were  conclusively  established  by  the 
evidence,  and,  It  further  appearing  that  the 
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loss  Bustalned  wag  not  as  much  as  the  whole 
iimount  of  Inaarance,  It  became  the  duty  of 
the  court  to  apply  the  rule  of  pro  rata  lia- 
bility oa  the  i>art  of  the  defendant  as  stated 
in  the  policies  and  render  judgment  agaloat 
defendant  for  no  greater  proportion  of  the 
loss  than  the  amount  of  said  poUdes  bore  to 
the  whole  insurance.  Nor  does  the  proTisicm 
in  the  policies  of  insurance  "that,  If  at  the 
time  of  the  fire  the  whole  amount  of  insur- 
ance on  the  property  covered  by  this  policy 
shall  be  less  than  the  actual  cash  market  val- 
ue thereof,  this  company  shall,  in  case  of 
loss  or  damage,  be  liable  for  sndi  portion 
only  of  the  loss  or  damage  as  the  amount  In- 
sured by  this  policy  shall  bear  to  the  actual 
cash  market  value  of  such  property  at  the 
time  and  place  of  flre,"  Iiave  the  effect  to 
Impair  or  nullify  the  provision  in  said  poli- 
cies limiting  defendant's  liability  to  no  great- 
er proportion  of  the  loss  sustained  than  the 
amount  insured  l>ear8  to  the  whole  insurance. 
Neither  do  we  concur  In  the  contention  that 
the  case  of  Insurance  Company  v.  Heath, 
29  Tex.  Civ.  App.  445,  69  S.  W.  235,  is  In  con- 
flict with  the  cases  cited  in  this  opinion  in 
support  of  the  conclusion  we  have  reached. 
We'  have  examined  that  case,  and  fail  to  find 
anything  in  it  that  Justifies  the  conclnidon 
that  It  Is  at  variance  with  the  doctrine  en- 
unciated In  the  cases  we  have  cited.  We  con- 
clude that  the  clause  in  the  policies  sued  on, 
to  the  effect  that  the  insurance  company 
should  not  be  liable  for  a  greater  proportion 
of  any  loss  than  the  amount  Insured  should 
bear  to  the  whole  Insurance,  must  be  given 
effect;  that  it  results  in  so  doing  that  the 
loss  of  $2,9T7.S9,  which  occurred  at  the  ship- 
ping platform  of  plaintiff,  should  be  paid  by 
the  policies  aggregating  $22,000,  which  loss 
deducted  from  the  amount  of  said  policies 
leaves  a  balance  of  $19,022.61,  as  insurance 
existing  on  the  cotton  situated  In  plaintiff's 
warehouse  to  contribute,  with  the  $4,000 
sought  to  be  recovered  In  this  suit,  to  pay  the 
loss  of  $10,359.07  sustained  on  cotton  in  the 
warehouse,  and  tliat  the  liability  of  defend- 
ant for  such  loss  will  be  «'>'>Viso2s-ei  parts 
of  $10,350.07.  or  $1,799.80.  " 

•It  Is  therefore  ordered  that  the  judgment 
of  the  district  court  be  reformed  so  as  to  re- 
duce the  same  to  the  sum  of  $1,799.80,  and  as 
reformed  that  It  be  affirmed,  and  that  the 
costs  of  this  appeal  be  taxed  against  defend- 
ant In  error. 
Reformed  and  affirmed. 


HOUSTON  &  T.  C.  R.  CO.  v.  ALEXANDER 

et  al. 

<Court  of  Civil  Appeals  of  Texas.    July  1,  1909. 

Rehearing  Denied  Oct.  9,  1909.) 

1.  Master  and  Servant  (S  110*)— Injuries— 
Neolioence, 

Defendant  railroad  company  was  negligent 
in  permitting  oil  and  grease  to  accumulate  on 


the  top  of  an  oil  box  on  an  engine,  which  was 
slanting,  and  upon  which  an  employs  who  was< 
eiigaged  in  giving  fuel  oil  to  the  engine  stepped 
in  descending  from  the  tender,  and  slipped  and 
was  injnred. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  214 ;   Dec.  Dig.  |  110.*] 

2.  Master  Airn  Servant  (|  129*)— Irjubikb— 
Proximate  Cause. 

Where  an  employe  who  was  engaged  in  put- 
ting fuel  oil  in  defendant's  engine  stepped  up- 
on the  top  of  an  oil  box  which  slanted  and  was 
covered  with  grease,  and  slipped  and  fell,  de- 
fendant's negligence  in  permitting  the  box  to  be 
covered  with  grease  was  the  proximate  cause  of 
his  injuries,  caused  by  the  fall. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  2S7-263;    Dec  Dig.   { 

3.  Master  and  Sebvaut  (S  233*)— iNnntisa— 

CONTRIBUTOBT  NKaUOBNOE. 

Where  an  employe  was  engased  at  night 
in  filling  a  tender  with  fuel  oil,  ana  in  descend- 
ing from  the  tender  in  the  usual  way  stepped 
on  the  top  of  a  slanting  fuel  box  which  was 
covered  with  grease,  and  slipped  and  fell,  be 
was  not  guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  681.  684-^686.  701-742; 
Dec.  Dig.  {  233.*] 

4.  Master  and  Servant  ({  210*)— Injuries— 
Assin<FTiON  or  Risk. 

An  employe,  whose  duty  It  was  to  fill  en- 
gine tenders  with  fuel  oil,  in  descending  from  a 
tender  in  the  usual  way  after  filling  it  stepped 
on  the  top  of  a  slanting  fuel  box  which  was 
covered  with  grease,  and  slipped  and  fell.  Held, 
that  he  did  not  assume  the  risk  of  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  554-.556;  Dec  Dig.  t 
210.*] 

5.  Death  (|  101*)  —  DAVAaES  — Appobtioh- 

ICENT. 

Where  the  evidence  in  a  death  action  made 
it  an  issue  whether  each  plaintiff  bad  suffer- 
ed loss  frcHn  decedent's  death,  and  the  verdict 
for  plaintiffs  as  a  whole  was  not  complained  of 
as  excessive,  defendant  cannot  complain  that  the 
amount  apportioned  to  one  of  plaintiffs  was  ex- 
cessive. 

[E]d.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  {  101.*] 

6.  Affeai,  and  Error  (i  1050*)— HABmxss 
Error— Admission  of  Evidence. 

In  an  action  for  the  death  of  one  engaged 
in  putting  fuel  oil  in  an  engine  tender,  by  slip- 
ping on  a  greasy  fuel  box  lid  and  falling  in 
descending  from  the  tender,  the  admission  of 
testimony  by  the  fireman  that  decedent  was  slow 
and  awlcward  in  filling!  the  tender,  and  the  en- 
gineer would  often  tell  him  to  hurry,  was  not 
reversible  error,  even  if  the  testimony  was  im- 
material, where  witness  was  not  positive  that 
the  enf;ineer  hurried  decedent  at  the  time  of 
the  accident. 

[Ed.  Note. — For  othpr  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1050.*] 

7.  Masteb  and  Servant  (|  274*)- Actions— 
Admissibilitt  or  Evidence— Contributort 
Negligence. 

The  testimony  that  decedent  was  slow  and 
awkward  in  filling  the  tender,  and  the  engi- 
neer told  him  to  hurry,  was  admissible  oa  the 
question  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  S{  939-949;  Dec  Dig.  f 
274.*] 

a  Evidence  (8  121*)— Res  Gesta. 

The  testimonr  that  decedent  was  slow  and 
awkward    in   filling   the   tender,   and    that    the 


•For  other  cases  ie«  same  topic  and  section  NUMBER  In'  Dee.  *  Am.  Digs.  1907  to  date,  *  Reporur  IndezM 
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<^Dcincer  told  Iiim  to  hurry,  and  that  he  was 
detajring  the  engine,  was  admissible  as  res  gestse. 
[Ed.   Note. — For  other  cases,   see   Evidence, 
Cent.  Dig.  U  329-331 ;    Dec  Dig.  t  121.*] 

9.  Apfeai.  and  Ebbob  ({  1050*)  —  Habuliebb 
Ebbob— AD1II88I0R  or  Evidence. 

In  an  action  for  the  death  of  an  employi 
engaged  in  filling  a  tender  with  fuel  oil,  67 
slipping  on  a  greasy  fuel  box  lid,  onlv  the  engi- 
neer and  fireman  being  present  at  tne  time  of 
the  accident,  the  engineer  was  asked,  after  tes- 
tifying that  he  did  not  know  whether  the  fire- 
man was  then  attendine  the  trial,  whether  the 
tinman  had  attended  tne  trial,  and  answered 
"Yes"{  also  when  witness  last  saw  him  there, 
to  which  witness  answered  that  he  could  not 
tell;  also  whether  the  fireman  was  sworn  that 
morning,  to  which  witness  answered  that  the 
fireman  was  not  at  the  trial  then ;  also  whether 
the  fireman  was  still  in  the  company's  employ- 
ment, to  which  witness  answered  that  he  was  so 
far  as  he  knew.  Held,  that  It  was  not  reversible 
4>rror  to  admit  the  evidence. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  4153-4160;  Dec.  Dig.  f 
1050.*] 

10.  Appbai.  and  Ebbob  (|  207*)— Aboument 
or  CouNSEi.. 

The  suit  was  for  the  death  of  an  employ^ 
while  engaged  in  filling  a  tender  with  fnel  oil. 
by  slipping  on  the  fnel  box  and  falling,  and 
plaintiff  had  taken  the  deposition  of  the  fireman, 
who,  with  the  eneineer,  was  the  only  person 
present  at  the  accident,  and  who  was  afterward 
brought  to  the  trial  by  the  company  in  whose 
employment  he  still  was,  but  disappeared  be- 
fore the  trial  was  over.  PlaintiflTs  counsel  stat- 
ed in  argument  that  the  jnrv  did  not  know  un- 
der what  diflScttlties  plaintiff  had  labored  in  the 
trial;  that  the  fireman  and  engineer  were  the 
only  eyewitnesses  of  the  accident,  and  both  were 
in  the  company's  employment,  and  that  plaintiff 
had  been  compelled  to  go  into  the  enemy  s  camp 
and  pull  the  testimony  from  their  unwilling  wit- 
nesses ;  that  the  Jury  could  see  that  the  -  en- 
sineer  was  adverse,  because  when  asked  whether 
the  fireman  was  at  trial,  he  squirmed  and  tnm- 
•^  to  defendant's  attorneys,  but  was  finally 
forced  to  admit  that  the  fireman  had  been  at 
trial,  but  had  disappeared ;  and  that  the  fire- 
man had  in  fact  disappeared  during  trial.  Held, 
in  view  of  the  fact  that  the  argument  was  not 
objected  to  at  the  time,  and  no  request  was 
made  to  charge  the  jury  to  disregard  it,  the  re- 
marks were  not  reversible  error. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1500;    Dec.  Dig.  |  207.*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty;  B.  li,  Jones,  Judge. 

Action  by  EHlza  R,  Alexander  and  others 
against  the  Houston  ft  Texas  Central  Rail- 
road Company.  Upon  appeal  by  defendant 
to  the  Coort  of  Civil  Appeals  after  judgment 
for  plaintiffs,  qnestions  were  certified  to  the 
Supreme  Court  On  remand  after  answer  to 
questions  (119  S.  W.  1135).  Judgment  below 
.ifflrmed. 

Baker,  Botts,  Parker  &  Garwood  and 
Head,  DiUard,  Smith  &  Head,  for  appellant 
John  H.  Sharp  and  J.  H..  Wood,  for  appel- 
lees. 

BOOKHODT,  J.  On  the  night  of  NoTem- 
ber  8,  1906.  Joe  Alexander  was  an  employ^ 
of  the  appellant,  and  was  engaged  In  supply- 
ing one  of  its  oil  burning  locomotives  with 
oU  at  Sherman.    In  descending  from  the  ten- 


der he  stepped  upon  the  top  of  the  oil  box, 
and,  the  top  of  the  box  being  in  a  slanting 
position  and  covered  with  greasy  dust,  bis 
foot  slipped,  causing  him  to  fall.  From  in- 
juries thus  received  his  death  resulted.  This 
suit  was  brought  by  his  wife  and  children 
to  recover  damages  alleged  to  have  been 
sustained  as  a  result  of  his  death.  Defend- 
ant answered  by  ^neral  denial  and  plea  of 
contributory  negligence  and  assumed  risk. 
A  trial  before  a  jury  on  February  6,  1908, 
resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiffs  for  $6,000,  apportioned:  Eliza 
E.  Alexander,  $3,000;  Mary  Cherry,  $600; 
George  Alexander,  $700;  Viola  Alexander, 
$800;  Willie  Alexander,  $1,000.  Defendant's 
motion  for  new  trial  having  been  overruled 
it  perfected  an  appeal. 

Conclusions  of  Fact 

Joe  E.  Alexander  was  in  the  employ  of  the 
appellant  at  Sherman,  and  a  part  of  his 
duties  was  to  put  fuel  oil  in  its  locomotives. 
In  the  performance  of  this  duty,  on  the  night 
of  November  8,  1906,  be  climbed  upon  the 
tender,  pulled  the  spout  down,  and  gave  oil 
to  the  tender  of  the  engine.  After  oiling  the 
engine  he  stepped  down  from  his  position 
onto  the  top  of  an  oil  box,  the  top  of  which 
was  sloping  so  as  to  shed  water,  and  011 
which  grease  had  been  permitted  to  accumu- 
late and  the  box  top  to  become  slippery, 
causing  his  feet  to  slip  from  under  him,  and 
causing  Alexander  to  fall  to  the  ground  with 
great  force  and  violence,  resulting  in  his 
death.  The  defendant  was  guilty  of  negli- 
gence In  permitting  the  top  of  said  box  to 
become  greasy  and  slippery,  and  such  neg- 
ligence was  the  proximate  cause  of  Alexan- 
der's Injuries  and  death.  Joe  E.  Alexander 
descended  from  the  tender  in  the  usual  way, 
and  was  not  guilty  of  contributory  negli- 
gence, and  did  not  assume  the  risk.  By  the 
death  of  said  Alexander  appellees  sustain- 
ed damage  in  the  amount  of  the  verdicJt  and 
judgment 

Conclusions  of  Law. 

On  a  former  day  of  the  present  term  we 
certified  the  controlling  questions  in  the  case 
to  the  Supreme  Court,  and  that  court,  in 
an  opinion  delivered  June  9,  1909,  answered 
these  questions  in  favor  of  appellees. 

The  first,  second,  third,  fifth,  sixth,  and 
seventh  assignments  of  error  are  disposed 
of  adversely  to  appellant  by  the  opinion  of 
the  Supreme  Court  in  answering  the  certified 
questions. 

The  evidence  fairly  supports  the  finding  of 
the  Jury,  and  the  assignments  of  error  chal- 
lenging the  verdict  as  being  without  evidence 
to  support  it  are  not  sustained. 

It  Is  contended  that  the  verdict  of  the  jury 
in  allowing  the  plaintiff  Mary  Cherry  $500 
is  excessive,  and  Is  without  evidence  to  sup- 
port it.     Mrs.   Cherry  was  about  19  years 
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old  Noyember  8, 1906,  tlie  date  of  ber  father's 
deatb.  She  was  unmarried  at  that  time, 
and  a  member  of  her  father's  family.  The 
father  turned  all  of  his  earnings  over  to 
Eliza  Alexander,  his  wife,  and  the  mother 
of  Mary  (^erry,  to  be  used  in  support  of  the 
family.  Mrs.  Cherry  was  married  May  19, 
1907,  after  her  father's  death.  The  verdict 
was  for  ^,000,  which  the  Jury  apportioned 
among  the  plaintiffs;  Mrs.  Cherry's  portion 
being  $600.  The  facts  Justified  the  sabmls- 
sion  of  the  issue  as  to  whether  each  of  the, 
plaintiffs  has  suffered  loss,  and  the  verdict 
as  a  whole  is  not  complained  of  as  excessive. 
In  such  case  the  appellant  cannot  be  heard 
to  complain  of  the  manner  In  which  the  ver- 
dict Is  apportioned  among  the  plaintiffs. 
Railway  Co.  v.  Johnson,  10  Tex.  Civ.  App. 
254,  31  S.  W.  259;  Railway  Co.  ▼.  Munn 
(Tex.  Civ.  App.)  102  S.  W.  442;  T.  &  P.  Ry. 
Co.  T.  Johnson  (Tex.  Civ.  App.)  106  8.  W. 
773. 

The  tenth  and  eleventh  assignments  are 
grouped,  and  complain  of  the  admission  of 
certain  evidence  of  J.  B.  Martin.  This  wit- 
ness testified  by  deposition,  and  to  a  certain 
interrogatory  he  answered  as  follows :  "Alex- 
ander was  so  slow  in  giving  us  oil  that  the 
engineer  would  hurry  him.  He  would  say: 
'Hurry  up,  old  man;  you  are  laying  us 
out' — or  something  like  that  Alexander 
would  return  no  answer."  Also  the  part  of 
the  answer  reading,  "As  he  always  had  to 
hurry  him."  Again  parts  of  the  answer  of 
said  witness  to  cross-interrogatories  pro- 
pounded by  defendant  were  read  by  plaintiff 
as  follows:  To  the  first  cross-interrogatory, 
viz.:  "Engineer  Manning,  when  Alexander 
would  give  us  oU,  would  hurry  him,  but  I 
am  not  really  sure  whether  he  hurried  him 
that  night  or  not"  Also  the  following  part 
of  the  same  answer:  "What  the  statement 
says  al>out  him  being  slow  and  awkward,  I 
woald  rather  say  he  seemed  not  like  a  prac- 
tical man  for  that  place,  as  he  was  so  slow 
he  very  often  delayed  us  at  that  point" 
Also  the  following  part  of  same  answer: 
"Mr.  Alexander  was  a  little  slow  and  awk- 
ward, and  I  have  heard  Mr.  Manning  tell 
him  to  hurry  up,  or  something  like  that 
Nothing  that  I  heard  was  said  that  night" 
The  entire  answer  to  the  eighteoith  Inter- 
rogatory to  the  witness  was  read  In  evidence 
as  follows:  "Alexander  was  so  slow  In  giv- 
ing us  oil  that  the  engineer  would  hurry  him. 
He  would  say,  'Hurry  up,  old  man;  you  are 
laying  us  out' — or  something  like  that  Alex- 
ander would  return  no  answer.  Now  I  do 
not  remember  that  the  engineer  said  any- 
thing to  him  that  night  though  he  might 
have  done  so,  as  he  always  had  to  hurry 
him."  The  objection  to  the  evidence  was 
that  it  was  irrelevant  and  Immaterial.  The 
objections  were  overruled,  and  the  evidence 
admitted.  In  view  of  the  fact  that  Martin, 
^ho  testified  that  the  engineer  hurried  de- 
ceased in  the  performance  of  his  duties,  was 


not  positive  whetbor  or  not  the  engineer  har- 
ried deceased  on  the  occasion  that  deceased 
slipped  and  fell  from  the  locomotive,  no  re- 
versible error  Is  shown  by  the  admission  of 
the  evidence. 

Again,  tb0  testimony.  In  our  opinion,  was 
admissible  on  the  Issue  of  contributory  neg- 
ligence, and  as  a  part  of  the  res  gestae. 

While  W.  S.  Manning  was  on  the  witness 
stand,  and  after  having  testified  that  he  was 
the  engineer  in  charge  of  the  engine,  and  J. 
B.  Martin  was  his  fireman  at  the  time  Alex- 
ander was  injured,  and  that  he  (Manning)  did 
act  know  whether  said  Martin  was  at  that 
time  in  attendance  upon  the  trial  or  not 
they  then  asked  said  witness  the  following 
question :  "Has  be  (Martin)  been  here  in  at- 
tendance on  the  court?"  The  witness  answer- 
ed, "Yes,  sir."  Plaintiff  then  asked :  "When 
did  you  last  see  him  here?"  The  witness  an- 
swered: "I  could  not  tell  that  We  all 
came  up  here  together."  Plaintiffs  then  ask- 
ed: "Is  he  (Martin)  here  now  or  not?"  The 
witness  answered,  "I  could  not  tell  you." 
Plaintiffs  then  asked:  "Was  he  sworn  with 
the  witnesses  this  morning?"  The  witness 
answered,  "He  was  not  here  this  morning." 
Plaintiffs  then  asked  said  Manning  this 
question:  "Is  Mr.  Martin  still  in  the  em- 
ploymrait  of  the  company?"  and  the  witness 
answered,  "Yes,  sir;  he  la  still  In  the  em- 
ployment of  the  Houston  ft  Texas  Central 
as  far  as  I  know."  Defendant  objected  to 
each  of  these  questions  as  Immaterial  and 
Irrelevant,  which  objections  were  overruled, 
to  which  ruling  defendant  excepted.  The 
court's  action  in  overruling  these  objections 
and  admitting  this  evidence  does  not  con- 
stitute reversible  error.  Nor  do  the  remarks 
of  counsel  for  appellee,  made  in  his  closing 
argument  to  the  Jury,  constitute  reversible 
error,  wherein  he  used  language  as  follows: 
"Gentlemen  of  the  Jury,  you  do  not  know 
under  what  difficulties  we  have  labored  In 
this  case.  The  only  eyewitnesses  to  the  death 
of  Joe  Alexander  were  J.  B.  Martin,  fireman, 
and  W.  S.  Manning,  engineer.  It  is  uncer- 
tain that  Manning,  the  engineer,  saw  talm 
fall.  He  says  he  saw  a  shadow  through  the 
window.  Both  Manning  and  Martin  are 
still  in  the  employ  of  the  company.  •  •  • 
We  have  beeax  compelled  to  go  into  the  camps 
of  the  enemy  and  to  corkscrew  and  pull  the 
testimony  from  the  unwilling  witnesses  of 
the  enemy.  •  •  •  You  could  see  that 
Manning  was  adverse  when  he  was  (m  the 
stand;  for,  when  I  asked  him  whether  or 
not  the  witness  J,  B.  Martin  was  here,  you 
saw  how  he  squirmed  and  turned,  and  finally 
looked  over  at  his  attorneys,  and  said  be 
didn't  know,  but  I  finally  forced  him  to  admit 
that  Martin  had  been  here,  but  on  yesterday 
had  disappeared.  Martin,  one  of  the  two 
eyewitnesses  to  the  accident,  waa  bronglit 
here  as  one  of  defendant's  witnesBes,  and 
remained  a  day  or  two,  but  wboi  the  caae 
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was  tried,  he  had  disappeared.  That  Is  the 
kind  of  thing  the  plaintiffs  have  had  to  con- 
t&ai  with  in  this  case."  Appellee  had  taken 
the  dqiosltion  of  J.  B.  Martin.  Afterwards 
he  was  brooght  to  Sherman  by  appellant  as 
a  witness,  and  was  in  attendance  upon  the 
court,  and  disappeared  before  the  trial  was 
over.  No  objection  was  made  by  defendant 
at  the  time  to  the  argument,  and  no  request 
was  made.  In  writing  or  otherwise,  for  an 
instruction  to  the  jury  to  disregard  the  sam& 
Finding  no  reversible  error  In  the  record, 
the  judgment  to  aflBrmed. 


HARVET  V.  STATE, 

(Court  of  Ortaninal  Appeals  of  Texas.    June  19, 
1909.     On  Motion  for  Rehearing, 
Oct.  13,  1909.) 

1.  CRDnsAL  Luw  (§  1Q63*)—Reoobi>— Motion 
FOB  New  Tblax— Necbssttt. 

Errors  in  instructions  must  be  reserved  in 
a  motion  for  new  trial  to  be  available  on  appeal, 
and  in  absence  of  a  motion  for  a  new  trial  in 
tiie  record  such  errors  will  not  be  reviewed. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  IMg.  t  2683;   Dec.  Dig.  |  1063.»] 

On  Motion  for  Rehearing. 

2.  Cbihikai.   Law    (|   1088*)— ApfbaIt— Reo- 
OBD— Motion  fob  New  Tbial. 

A  motion  for  a  new  trial  cannot  be  consid- 
ered as  a  part  of  the  record,  unless  it  Is  filed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2790;  Dec.  Dig.  |  1068.*] 

Appeal  from  Knox  County  Court;  J.  H. 
Milam,  Judge. 

F.  B.  Harvey  was  convicted  of  willfully  ex- 
posing his  person,  and  he  appeals.    Affirmed. 

See,  also,  121  S.  W.  501. 

F.  J.  McCord,  Asst  Atty.  Oen.,  for  the 
State. 


BROOKS,  J.  Appellant  was  convicted  o£ 
wlllfnlly  exposing  his  person,  and  his  punish- 
ment assessed  at  a  fine  of  |10. 

We  find  no  motion  for  a  new  trial  in  the 
record.  We  find  an  assignment  of  errors,  but 
an  assignment  of  errors  has  no  place  in  this 
court  All  errors  in  the  charge  must  be  re- 
served In  a  motion  for  a  new  trial.  The 
assignment  of  errors  16  not  filed  in  the  lower 
court  In  the  absence  of  motion  for  a  new 
trial,  there  Is  nothing  in  this  record  authori- 
sing a  review. 

The  judgment  is  affirmed. 

-    On  Motion  for  Rehearing. 

This  case  was  affirmed  at  the  last  term  of 
this  court  snd  now  comes  before  us  on  mo- 
tion for  rehearing. 

Appellant  contends  there  is.  a  inotion  for  a 
new  trial  in  the  record.  There  is  an  unsign- 
ed, portion  of  what  purports  to  be  a  motion 


for  a  new  trial,  though  it  does  not  appear 
to  have  been  filed,  and  is  indexed  as  an  as- 
signment of  errors.  Unless  a  motion  for  new 
trial  Is  filed,  it  cannot  be  reviewed  by  us. 

The  motion  for  rehearing  Is  accordingly 
overruled. 


Ex  parte  KEE3>IN0. 
(Court  of  Orlntinal  Aprcals  of  Texas.    Jmie  24, 

1.  Municipal  Cobpobationb  (|  18*)  — 
Gbounds  fob  R&Lur— Vaositt  of  Munic- 
loiPAi.  CoBPOKAnoN— Remeot. 

The  legality  of  the  corporate  existence  of 
a  city  and  the  election  and  incumbency  of  its 
officers,  including  respondent,  restraining  relator 
under  a  capias,  may  only  be  attacked  in  quo 
warranto,  under  Rev.  St  1895,  art  4343,  and 
may  not  be  Inquired  into  by  habeas  corpus  for 
the  release  of  one  from  arrest  under  an  ordi- 
nance of  the  dty  and  commitment  thereunder. 
[Bd.  Note.— For  other  cases,  see  Municipal  Cor- 
porations, Cent  Dig.  S$  41-44 ;  Dec.  Dig.  {  la*] 

2.  MUKICIPAI.  CoBPOBAnoNS  (I  106*)— Obdi- 

HANCES— ENACTINO   CLAUSE. 

The  enacting  clause  of  an  ordinance  of  the 
city  of  Calvert,  In  the  form  prescribed  by  Rev. 
St  1895,  art  669,  providing  that  the  style  of 
ordinances  shall  be,   'Be  it  ordained  by  the  city 

council  of  the  city  of "  (inserting  the  name 

of  the  citv).  Is  sufficient  though  the  corporate 
name  of  the  city  is  the  'Mayor,  Aldermen,  and 
Inhabitants  of  the  dty  of  Calvert,"  and  the 
word  "Calvert"  alone  is  used. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  224;  Dec  Dig.  t 
106.*] 

3.  Municipal  Cobpobations  (f  21*)— Habeas 
CoBPus  (t  32*)— Names— Vauditt. 

Where  for  more  than  80  years  a  dty  con- 
tinuously used  a  certain  name  as  that  of  the  city 
in  all  official  acts,  though  occasionally  with  the 
added  word  "Texas,"  the  name  was  that  of  the 
city  in  fact,  and  the  arrest  and  detention  of 
one  for  violating  an  ordinance  adopted  by  the 
city  under  such  name  was  under  color  of  au- 
thority, and  he  could  not  obtain  his  discharge 
on  habeas  corpus. 

[Ed.  Notc.-^For  other  cases,  see  Municipal 
Corporations,  Cent  Diit.  |  8;  Dec  Dig.  {  21;* 
Habeas  Corpus,  Dec  Dig.  {  32.*] 

Appeal  from  Robertson  County  Court;  J. 
W.  Woods,  Judge. 

Habeas  corpus  proceedings,  on  the  relation 
of  H.  A.  Keeling,  for  his  release  from  an  ar- 
rest under  a  city  ordinance  and  commitment 
thereunder.  From  a  judgment  remanding 
relator  to  the  custody  of  the  city  marshal,  he 
appeals.    Affirmed. 

J.  E.  Bishop  and  Hudson  &  Wilson,  for  re- 
lator. Lane  &  Woods  and  B.  W.  Pucdom, 
for  respondent  F.  J.  McCord,  Asst  Atty. 
Gen.,  for  the  State. 

RAMSEY.  J.  Th«  relator  was  arrested 
by  C.  R.  Lovett,  city  marshal  of  the  city  of 
Calvert,  on  the  13th  day  of  July,  1907,  by 
virtue  of  a  capias  which  purported  to  be  is- 
sued by  the  corporation  court  of  the  dty  of 
Calvert.    Relator  sued  out  a  writ  of  habeas 
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corpus  before '  the  county  Judge  of  Robert- 
son county,  which  was  granted,  and  the  hear- 
ing thereof  set  for  the  23d  day  of  July, 
1907.  On  a  bearing,  relator  was  remanded 
to  the  custody  of  the  city  marshal. 

The  relator's  assignment  of  error,  and  the 
only  one,  is  as  follows :  "The  court  erred  in 
remanding  the  defendant,  H.  A.  Keeling,  to 
the  custody  of  C.  R.  Lovett,  city  marshal  of 
the  pretended  city  of  Calvert,  In  this:  Be- 
cause the  complaint  upon  whl<di.  the  capias 
in  this  case  is  founded,  and  by  virtue  of 
which  the  defendant  is  held  in  custody,  ia  il- 
legal, null,  and  void,  and  of  no  force  or  ef- 
fect in  law,  because  said  complaint  charges 
the  defendant,  H.  A.  Keeling,  with  the  of- 
fense of  violating  a  stock  law  ordinance  of 
the  pretended  city  of  Calvert,  Tex.,  which 
purports  to  have  been  passed  and  approved 
by  the  pretended  mayor  and  city  council  of 
the  pretended  city  of  Calvert,  Tex.,  on  the 
3d  of  July,  1907,  when  there  does  not  exist 
In  the  law  of  the  state  of  Texas  any  such 
municipal  corporation  known  by  the  name  of 
the  city  of  Calvert,  Tex. ;  because  said  ordi- 
nance does  not  have  prefixed  thereto  a  prop- 
er legal  enacting  clause,  and  was  not  pass- 
ed by  any  body  of  persons  or  officials,  or  any 
city  council,  or  municipal  corporation  hav- 
ing power  or  authority  to  make  complaints 
and  issue  warrants  of  arrest,  or  to  pass  or^ 
(linauces  governing  any  municipal  corpora- 
tion known  to  the  law  of  the  state  of  Tex- 
as ;  because  said  complaint  purports  to  have 
been  made  by  the  city  marshal  of  the  city 
of  Calvert,  and  said  ordinance  purports  to 
have  been  passed  and  approved  by  the  mayor 
and  city  council  of  Calvert,  Tex.,  when  there 
Is  not  now  and  never  was  a  municipal  cor- 
poration known  to  the  law  of  the  state  of 
X'exas  by  the  name  of  the  city  of  Calvert, 
Tex." 

It  appears  from  the  evidence  that  in  1871 
the  city  of  Calvert  was  incorporated  by  the 
Legislature  of  the  state  of  Texas.  The  act 
of  Incorporation  purports  to  be  an  act  to  in- 
corporate the  city  of  Calvert,  in  Robertson 
county,  and  by  its  terms  ordains  that  the 
Inhabitants  of  the  city  of  Calvert,  in  Robert- 
son county,  shall  be  and  they  are  declared  a 
body  politic  and  corporate  under  the  name 
and  style  of  the  "Mayor,  Aldermen  and  In- 
habitants of  the  City  of  Calvert,"  and  pro- 
vides that  they  shall  be  known  in  law  by 
this  name  and  shall  have  the  usual  powers 
of  corporations.  On  the  8th  day  of  May, 
1896,  the  city  council  of  Calvert  passed  an 
ordinance  accepting  the  provisions  of  the  Re- 
vised Statutes  of  Texas  relating  to  cities,  In 
which.  In  substance,  it  was  decided  to  sur- 
render the  special  charter  of  the  city  and  to 
operate  under  the  general  laws  of  the  state. 
By  this  ordinance,  however,  it  was  provided 
that  they  were  to  retain  the  corporate  name 
the  "Mayor,  Aldermen  and  Inhabitants  of 
the  City  of  Calvert."  The  particular  ordi- 
nance under  which  relator  was  arrested  con- 


tained an  enacting  clause  as  follows :  "Be  It 
ordained  by  the  city  conncil  of  the  dty  ot 
Calvert,"  etc.,  and  was  approved  on  the  Sd 
day  of  July,  1907.  The  testimony  showed, 
without  dispute,  that  Calvert  had  been  call- 
ed and  known  by  the  name  "city  of  Calvert,' 
and  all  ordinances  and  resolutions  passed 
and  adopted  bad  been  In  the  name  of  the 
"city  of  Calvert,"  and  that  for  many  years 
all  elections  had  been  held,  all  the  officers 
elected,  all  taxes  levied  and  collected,  all 
bonds  issued,  all  trials  bad  and  fines  im- 
posed and  collected,  all  ordinances  promal- 
gated  by  authority  of  the  mayor  and  citj- 
council  of  the  city  of  Calvert,  and  all  mail 
addressed  to  Calvert,  Tex.;  that  all  freight 
and  express  shipped  to  persons  in  said  mu- 
nicipal corporation  is  shipped  to  Calvert. 
Tex.t  that  the  depot  is  known  as  Calvert. 
Tex.,  and  the  post  office  Is  known  as  Cal- 
vert, Tex.  Its  existence  and  status  as  a  mu- 
nicipality is  shown  to  have  been  recognized 
without  dispute  for  quite  30  years. 

The  ordinance  is  claimed  to  be  invalid,  in 
the  first  place,  because  it  is  urged  that  its 
principal  officers  were  not  elected,  and  its 
.  laws  have  not  been  enacted,  under  the  name 
of  the  "Mayor,  Aldermen  and  Inhabitants  of 
the  City  of  Calvert,"  and  for  the  reason  that 
the  addition  of  the  word  "Texas,"  after  the 
name  "dty  of  Calvert,"  is  in  addition  there- 
to, unknown  to  its  creation,  and  in  fact 
forms  no  part  or  parcel  of  its  real  name. 
We  think  that  relator  was  properly  remand- 
ed, and  that  in  such  proceeding  as  this  the 
legality  of  the  corporate  existence  of  the 
city  of  Calvert,  and  the  election  and  incum- 
bency of  its  officers,  cannot  be  inquired  in- 
to ;  but  the  only  way  that  such  an  attack 
could  be  made  would  be  in  the  nature  of  quo 
warranto  proceedings.  Rev.  St.  1895,  art. 
4343 ;  Brennan  v.  Bradshaw,  63  Tex.  330,  3V 
Am.  Rep.  758;  White  v.  Quanah  (Tex.  Civ. 
App.)  27  S.  W.  840;  McCrary  v.  Comanchf 
(Tex.  Civ.  App.)  84  S.  W.  680;  Higgins  v. 
Bordages  (Tex.  Civ.  App.)  28  S.  W.  3S0 ;  Enstis 
V.  Henrietta  (Tex.  Civ.  App.)  37  S.  W.  636; 
Troutman  v.  McClesky,  7  Tex.  Civ.  App.  561. 
27  S.  W.  178;  State  T.  Birch,  186  Mo.  205,  85 
S.  W.  861 ;  State  ex  rel.  Chandler  v.  HnflT.  lOn 
Mo.  App.  354,  79  S.  W.  1010;  Town  of  De 
corah  v.  Gillis,  10  Iowa,  284;  Town  of  Fred- 
erlcktown  v.  Fox.  84  Mo.  68;  Jndson  ▼. 
Plattsburg,  Fed.  Cas.  No.  7.670,  8  Dill.  181 : 
Harris  v.  Nesbit,  24  Ala.  898;  Hamilton  t. 
City  of  Carthage,  24  111.  22;  Tlsdale  v.  Town 
of  Mlnonk,  46  111.  9;  RaUway  v.  Shires,  IW 
111.  617;  City  of  Billings  t.  Dunnaway,  64 
Ma  App.  1 ;  City  of  Clarence  t.  Patrick,  M 
Ma  App.  462;  State  T.  Whitney,  41  Neb. 
618,  59  N.  W.  884. 

We  think  there  is  no  valid  objection  to 
the  enacting  clause,  and  hold  that  same  i» 
not  subject  to  attack.    Article  659,  Rev.  8t.       I 
1896,  provides  that  the  style  of  all  ordinance* 
shall  be:   "Be  it  ordained  bj  the  city  cons-       , 
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oil  of  the  city  of  '■ "  (Inserting  the  name 

of  the  city).  The  enacting  clause  In  this 
'■ase  follows  the  statute  literally.  According 
to  relator's  contention,  to  have  made  the  en- 
acting clanse  valid.  It  should  have  read: 
"Be  It  ordained  by  the  dty  coundl  of  the 
dty  of  the  'Mayor,  Aldermen  and  Inhabit- 
ants of  the  City  of  Calvert.' "  We  think,  in 
any.  event,  such  mere  literalism  Is  not  to  be 
seriously  treated. 

Again,  vre  think  the  due  arrest  and  deten- 
tion of  relator  might  be  upheld  on  the  prop- 
osition that  the  dty  of  Calvert  has  for  more 
than  30  years  continuously  used  the  name  of 
the  "dty  of  Calvert"  In  all  the  official  acts 
and  proclamations,  and  has  by  custom,  us- 
age, and  prescription  aci}uired  said  corpo- 
rate name  in  fact  7  A.  &  K  Euc.  of  L.  (2d 
I'M.)  p.  685,  b  (2) ;  Id.  p.  685  (3) ;  Brennan  t. 
Rradshaw,  53  Tex.  330,  87  Am.  Rep.  758; 
Town  of  Henderson  v.  Davis,  106  N.  C.  88, 
11  S.  B.  573 ;   West  v.  City  of  Columbus,  20 


Kan.  633;  State  ex  rel.  Chandler  v.  lluff, 
1C6  Mo.  App.  354,  79  S.  W.  1010;  20  A.  &  E. 
Enc.  of  L.  (2d  Ed.)  "Municipal  Corp."  11,  p. 
1143,  and  notes.  Nor  do  we  think  that  the 
addition  of  the  word  "Texas"  occasionally, 
or  even  continuously,  would  make  any  dif- 
ference. This  word  would  be  merely  de- 
scriptive of  the  locus  of  said  corporation, 
and  would  not  alter  its  corporate  name  or 
affect  Its  legality ;  and  the  use  of  the  name 
"city  of  Calvert"  continuously  for  all  these 
years  in  all  its  official  acts  and  proclama- 
tions substantially  estops  said  corporation 
and  all  of  Its  members  from  questioning  the 
legality  of  said  corporate  name. 

From  what  has  been  said,  it  follows  that 
we  think  the  arrest  and  detention  of  relator 
was  under  color  of  authority,  in  any  event, 
and  that  he  is  without  remedy. by  writ  of 
habeas  corpus,  and  he  is  therefore  remanded 
to  the  custody  of  the  dty  marshal. 

Remanded  to  custody. 
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BANK  OF  CERULEAN  SPRINGS  et  aL  t. 
GARDNER  et  aL 

(Court  of  Appeals  of  Kentacky.     Sept  80, 
1900.) 

1.  Pledges  (I  57*) — Fobeclosdbe— None*— 
PnBLiCATioN— Statutes. 

St.  {  14a  (Russell's  St  i  24),  provides  that 
in  addition  to  other  notices,  all  judicial  sales 
shall  be  advertised  In  some  newspaper  published 
in  the  county  unless  the  appraised  value  of  the 
property  is  less  than  $100.  Held,  that  such  sec- 
tion was  applicable  to  the  sale  of  a  land  note 
assigned  as  collateral  security  for  a  loan  and 
ordered  sold  by  a  foreclosure  decree. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Dec. 
Wg.  i  67.»] 

2.  Judgment  (|  426*)  —  Pledges  —  Forecio- 
sure  —  Insufficient  Publicatioh  —  Vaca- 
tion. 

That  a  judgment  foreclosing  a  pledge  of 
a  certain  land  note  authorized  a  sale  thereof 
after  advertisement  by  written  handbills  posted 
within  the  county,  and  did  not  require  publica- 
tion of  notice  in  a  newspaper  as  piovlded  by 
St.  8  14a  (Russell's  St  f  24),  did  not  make  the 
judgment  void,  but  voidable  only  on  exceptions 
regularly  filed  thereto,  or  in  a  suit  to  set  the 
same  aside  for  fraud  or  unavoidable  casualty  or 
misfortune,  preventing  the  filing  of  exceptions  as 
provided  by  Civ.  Code  Prac.  i  618^  subsecs.  4,  7. 
[Ed.  Note.— For  other  cases,  see  Judgment 
De&  Dig.  I  426.*] 

3.  Judgment  (|  460*)  —  Vacation  —  Fbaud  — 
Unavoidable  Casualty  oe  IIisfobtune. 

A  petition  for  the  vacation  of  a  judgment 
directing  the  sale  of  collaterals  charging  that  the 
judgment  was  erroneous,  in  that  it  failed  to 
direct  the  advertisement  of  the  sale  in  a  new*- 

f)aper  published  in  the  county  and  that  the  col- 
ateral  was  of  a  value  of  more  than  |100,  to 
wit,  $C0O,  but  that  by  fraud  or  mistake  it  was 
ordered  sold  without  being  advertised  or  ap- 
praised as  required  by  law  and  without  plain- 
tilTs  knowledge,  did  not  charge  facts  sufficient  to 
entitle  plaintiff  to  the  vacation  of  the  judgment 
for  fraud,  casaalty,  or  unavoidable  misfortune. 
[B>d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SI  87&-883:   Dec.  Dig.  |  4eO.*I 

4.  Appeal  and  Ebbob  (|  1178*)— RBVKBSAZr- 
Reuand—Plbadinq— Amendment. 

Where,  on  appeal  from  a  decree  setting 
aside  a  judgment  for  the  sale  of  collaterals, 
the  court  held  that  the  sale  was  void,  and  that 
plaintiff's  petition  was  insufficient  to  justify  a 
vacation  of  the  decree  for  fraud,  unavoidable 
casualty,  or  mistake,  plaintiff,  on  remand,  would 
be  permitted  to  amend. 

[B}d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4618-4618;    Dec.  Dig.  8 

Appeal  from  Circuit  Court,  Trigg  County. 

"To  be  officially  reported." 

Action  by  Jennie  A.  Gardner  and  others 
against  the  Bank  of  Cerulean  Springs  and 
others.  Judgment  for  plaintiffs,  and  defend-^ 
ants  appeal.    Reversed  and  remanded. 

Crenshaw  &  Son,  for  appellants.  John  F. 
Kelley,  for  appellees. 


CLAY,  0.  On  February  20,  1006,  R.  F. 
Wade  executed  to  appellant  Bank  of  Cerulean 
Springs  his  promissory  note  for  the  sum  of 
$100,  wltb  appellee  Jennie  A.  Gardner  as 
surety.    To  secure  the  payment  of  the  note 


aforesaid,  appellee  deposited  with  appellant 
bank  a  $600  land  note,  which  had  formerly 
been  executed  by  R.  F.  Wade  to  Mrs.  J.  G. 
Gardner,  and  transferred  by  h»  to  appellee 
on  February  14,  1906.  On  January  13,  190S, 
appellant  Bank  of  Cerulean  Springs  institut- 
ed an  action  against  R.  F.  Wade  and  Jennie 
A.  Gardner,  who  was  then  Jennie  A.  Wade 
on  said  note  of  $100,  and  asked  for  a  sale  of 
the  $600  land  note  which  had  been  deposited 
as  collateral  security  with  the  bank.  Upon 
the  failure  of  the  defendants  to  answer  and 
make  defense,  judgment  was  awarded  against 
them  by  default  on  January  29,  1908.  The 
judgment  directed  that  the  $600  land  note 
be  sold  by  the  master  commissioner  of  that 
court,  after  advertisement  by  written  hand- 
bills posted  in  front  of  the  courthouse  door 
in  Cadiz,  Ky.,  and  three  other  public  places, 
at  least  10  days  before  the  date  of  the  sale. 
Pursuant  to  the  judgment  of  the  court,  the 
sale  was  advertised  and  the  note  sold  oxt 
March  9,  1008,  and  the  Bank  of  Cerulean 
Springs,  plalntlfF  In  this  action,  became  the 
purchaser  for  the  sum  of  $125.35,  the  amount 
of  its  debt,  interest,  and  costs.  The  sale  was 
duly  reported  by  the  master  commissioner  at 
following  term  of  the  court,  and  left  open 
for  exceptions.  No  exceptions  being  filed 
thereto,  the  court  on  May  24,  1908,  confirm- 
ed the  sale  and  ordered  the  note  to  be  trans- 
ferred by  the  commissioner  to  the  purchaser, 
and  further  directed  that  the  cause  be  strick- 
en from  the  docket  The  note  was  transfer- 
red to  the  bank,  and  thereafter  sold  and  trans- 
ferred to  appellant  R.  M.  Wooldrldge.  This 
action  was  instituted  In  the  Trigg  circuit 
court  "on  the  3d  day  of  June,  1908,  by  Jennie 
A.  Gardner,  formerly  Jennie  A.  Wade,  for 
the  purpose  of  setting  aside  the  judgment  of 
the  Trigg  circuit  court  rendered  on  the  29th 
day  of  January,  1908,  and  the  sale  of  the 
$600  land  note,  made  In  pursuance  to  said 
judgment 

The  petition  charges  that  said  judgment 
was  eri;oneous,  in  that  it  failed  to  direct  the 
advertisement  of  the  collateral  securities 
held  by  the  Bank  of  Cerulean  Springs  In  the 
Cadiz  Record,  a  weekly  newspaper  published 
in  Trigg  county  and  the  paper  having  the 
largest  circulation  of  any  paper  published 
therein,  as  required  by  law,  that  said  note 
was  of  the  value  of  more  than  $100,  being  of 
the  value  of  $600,  but  that  by  fraud  or  mis- 
take the  same  was  ordered  sold  by  the  judg- 
ment without  being  advertised  or  appraised, 
as  required  by  law,  and  without  the  knowl- 
edge of  plaintiff  Jennie  A.  Gardner.  The 
petition  also  charges  that  the  judgment  re- 
ferred to  Is  erroneous  and  defective,  and  that 
the  sale  thereunder  passed  no  title  to  the  pur- 
chaser. The  Bank  of  Cerulean  Springs  de- 
fended on  the  ground  that  Jennie  A.  Gard- 
ner was  a  party  defendant  to  the  original 
suit,  and  was  bound  by  the  orders  therein 
entered;    that  she  failed  to  file  any  excep-       I 


•For  other  eases  see  same  topic  and  section  NUMBER  la  Dec.  *  Am.  Digs.  Wn  to  date,  *  Raportar  Ind«xM 
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tlons  to  the  report  of  sale;  fbat.  If  the  Judg- 
ment was  erroneous,  she  should  hare  moved 
to  set  the  same  aside,  and.  If  said  motion 
was  not  sustained,  she  should  have  appealed 
to  this  court.  On  June  6,  1908,  R.  M.  Woold- 
ridge,  to  whom  the  |600  land  note  In  question 
bad  been  assigned,  instituted  an  action  In 
the  Trigg  circuit  court  to  recover  thereon  and 
enforce  bis  lien  upon  the  land  securing  the 
note.  The  defendant  in  that  action,  R.  F. 
Wade,  answered,  setting  up  substantially  the 
same  facts  as  were  set  up  by  Jennie  A.  Gard- 
ner in  her  action  against  the  Bank  of  Cer- 
ulean Springs,  thus  putting  In  issue  the  own- 
ership of  the  note.  The  two  cases  above  re- 
ferred to  were  consolidated,  and  upon  the 
hearing  thereof  the  court  entered  a  judgment 
directing  that  the  order  approving  the  sale  of 
the  $600  land  note  and  the  further  order 
directing  the  master  commissioner  to  transfer 
and  assign  said  note  to  the  Bank  of  Ceru- 
lean Springs  be  set  aside  and  held  for  naught. 
From  this  judgment  the  Bank  of  Cerulean 
Springs  and  R.  M.  Wooldrldge  prosecute  this 
appeal. 

The  statute  with  which  it  is  claimed  the 
order  of  sale  did  not  comply  is  section  14a, 
Ky.  St  (Russell's  St  i  24),  and  is  as  follows : 
"That  in  addition  to  the  notices  now  required 
by  law  to  be  posted  ail  public  sales  of  any 
kind  of  property,  when  sold  under  execution. 
Judgment  or  decree,  shall,  unless  otherwise 
agreed  upon  by  the  parties  to  such  execution, 
Judgment  or  decree,  be  advertised  in  some 
newspaper  published  in  the  county  of  such 
sale,  if  any  newspaper  be  therein  published, 
at  least  once  a  week  for  three  consecutive 
weeks  next  preceding  the  day  of  sale :  Pro- 
vided, that  In  comities  where  there  is  a 
daily  newspaper  published  or  in  general  cir- 
culation, publication  of  such  notice  of  sale 
for  three  consecutive  days  next  preceding  the 
day  of  sale  shall  be  sufficient  The  advertise- 
ment shall  state  the  time,  place  and  terms  of 
sale  and  shall  give  a  description  of  the  prop- 
erty to  be  sold:  Provided,  that  the  news- 
paper advertisement  herein  provided  for  shall 
not  be  necessary  where  the  appraised  value 
of  the  property  to  be  sold  Is  less  than  one 
hundred  dollars,  to  be  ascertained  by  ai>- 
pralsement  in  each  case  as  now  provided  by 
law."  There  can  be  no  question  that  the 
above  section  applies  to  property  of  the  kind 
sold  under  the  Judgment  in  question.  By  its 
express  terms  it  applies  to  any  kind  of 
property  when  sold  under  execution.  Judg- 
ment or  decree.  Howeveir,  the'  trial  court, 
erred  in  holding  that  the  Judgment  of  sale 
was  void  because  it  did  not  direct  that  the 
property  be  advertised  in  conformity  with  the; 
statute.  We  have  tarefully  examined  the  de- 
cisions of  this  court  4nd,  while  it  has  been  fre- 
quently held  that  a  failure  to  follow  in  a  ma- 
terial particular  the  statutes  regulating  the 
sale  of  property  Is  ground  for  setting  aside  the 
■ale,   where  exceptions   are  regularly   filed 


thereto,  it  has  never  been  held  that  such  fail- 
ure renders  the  Judgment  void.  We  therefore 
conclude  that  inasmuch  as  the  court  had  ju- 
risdiction of  the  parties  and  of  the  subject- 
matter,  the  Judgment  was  simply  erroneous, 
and  such  as  should  have  been  set  asideiupon. 
proper  exceptions  being  filed.  If  sucli  ex- 
ceptions had  been  filed  and  the  trial  court 
had  declined  to  set  the  Judgment  aside,  such 
refusal  would  have  been  ground  for  reversal 
by  this  court  As  the  Judgment  is  not  void, 
and  as  appellee  failed  to  file  exceptions,  her 
only  mode  of  relief  now  is  to  proceed  under 
section  518  of  the  Civil  Code  of  Practice. 
She  can  do  this  by  alleging  and  proving 
facts  showing  that  fraud  was  practiced  by 
the  appellant  in  obtaining  the  Judgment  in 
question,  as  provided  by  subsection  4,  or 
unavoidable  casualty  or  mlsfortni^e  that  pre- 
vented her  from  appearing  and  defending  by 
filing  exceptions  to  the  report  of  sale  in  the 
original  action  brought  by  appellant  as  pro- 
vided by  subsection  7.  Her  petition  in  the 
case  before  us  is  not  sufficient  to  enable  her 
to  avail  herself  of  the  above  grounds  of  re- 
lief. Upon  the  return  of  the  case,  the  court 
will  permit  appellee  to  amend  her  petition 
if  she  so  desires. 

Judgment  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


STEWART  et  al.  ▼.  BLUB  GRASS  CAN- 
NING CO. 
(Court  of  Appeals  <rf  Kentucky.    Oct  8,  1900.) 

1.  Appeai,  and  Ebbob  (I  937*)  —  PaEstrKP- 

TIONS. 

Where  the  record  shows  a  supersedeas  bond, . 
it  will  be  presumed  that  a  supersedeas  issued. 

[Ed.  Note. — For  other  cases,  see  APPeal  and 
Error,  Cent  Dig.  |  3794;   Dec.  Dig.g  937.*] 

2.  Appeal  and  Ebbob  (f  1185*)— JuDauiRT— 

CoBBECnON. 

Where,  on  affirmance  of  the  Judgment,  ap- 
pellee was  entitled  as  a  matter  of  right  to  10  per 
cent,  damages,  the  failure  of  the  clerk  to  so  en- 
ter the  judgment  was  a  clerical  mistake,  which 
might  be  corrected  after  the  term  on  motion. 

tEd.  Note.-^For  other  cases,  see  Appeal  and 
Clrror,  Ceat  Dig.  H  4638,  4640;    Dec,  Dig.  g 

"To  be  officially  reported."  , 

-    Motion  for  damages.    Granted.  .         - 

For  former  opinions,  see  117  k-  W.  401; 
120  S.  W.  375. 

1. 

HOBSON,  J.  The  recoTd  shoVs  «  super- 
sedeas bond.  Jt  will  be  presumed  a  super- 
sedeas Issued.  When  the  Judgment  was  af- 
firmed, the  appellee  was  entitled  as  a  matter 
of  right  to  10  per  cent,  damages.  This  ap- 
peared from  the  record.  The  failure  of  the 
clerk  to  so  enter  ttie  Judgment  was  a  cleri- 
cal misprision,  which  may  be  corrected  after 
the  term  on  motion.  This  lias  been  the  uni- 
fotm  ruling  of  the  court 

The  motion  is  sustained. 


•For  other  e*iei  lee  lame  topio  ud  mcUoo  NUMBER  io  Deo.  *  Am.  Dlgi.  1M>7  to  date,  *  Reporter  Indezee 
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RICE  et  al.  t.  MUSIC  et  «I. 
(Court  o{  Appeals  of  Kentucky.    Oct.  8,  1009.) 
Appkai.  and  Ebbob  (8  1009*)— Review— Ques- 
tions OF  Fact. 

Where,  notwithstanding  a  different  conclu- 
sion lAight  have  been  reached,  the  evidence  is  so 
nearly  balanced  that  the  appellate  court  does  not 
feel  justified  in  disturbing  the  chancellor's  find- 
ing, it  will  be  upheld. 

fEJd.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  H  3970-3978;  Dec.  Dig.  t 
3009.*1 

Appeal  from  Circuit  Court,  Johnson  County. 

"Not  to  be  officially  reported." 

Action  between  George  B.  Rice  and  others 
and  Newton  Music  and  others.  From  the 
judgment  Rice  and  such  others  appeal.  Af- 
firmed. 

Vaughn,  Howes  &  Howes,  for  appellants. 
\I.  C.  Kirk  and  Wells  A  Wells,  for  appel- 
lees. 

O'REAR,  3.  Newton  Music  was  Indebted 
as  principal  on  sale  bonds  to  John  G.  Ward 
for  $600.  Music  had  bought  In  his  own  land 
•It  a  foreclosure  sale  for  that  sum,  and  the 
money  was  payable  to  Ward,  who  had  ad- 
vanced It  for  Music  In  discharge  of  the 
lionds.  To  Indemnify  Ward,  Music  assigned 
bis  bid  on  the  land  and  obligated  himself 
that.  If  be  did  not  pay  the  $600  and  Interest 
in  six  months,  the  land  was  to  belong  to 
Ward.  Music  then  began  to  arrange  for  the 
redemption  of  his  land.  He  contracted  to 
!!ell  to  S.  S.  Cox  the  timber  on  It  for  $600. 
To  this  arrangement  Ward  assented.  The 
following  written  contract  was  entered  be- 
tween them: 

'  "Article  of  agreement  made  and  entered 
into  this  March  27th,  1905,  by  and  between 
Newton  Music,  Julia  A.  Music,  and  John 
C.  Ward,  parties  of  the  first  part,  and  S.  S. 
Cox,  party  of  the  second  part  The  parties 
of  the  first  part  this  day  sell  to  the  party 
of  the  second  part  all  the  timber  on  the 
Newton  Music  farm  from  eight  Inches  and 
upward,  except  blaclc  oak  and  the  black 
oak  from  twelve  Inches  and  upward  and  one 
locust  tree  and  six  board  trees,  which  sale 
is  made  for  and  in  consideration  of  $000.00 
(six  hundred  dollars),  with  six  per  cent  in- 
terest from  date,  which  amount  Is  to  be 
paid  to  the  above  named  John  C.  Ward  and 
go  as  a  credit  on  sale  bill  on  said  land  In 
favor  of  said  John  C.  Ward  and  A.  M.  Glenn 
and  against  Newton  Music,  and  said  A.  M. 
Glenn  being  a  party  of  buying  a  note  of 
G.  P.  Rice  and  the  said  S.  8.  Cox  Is  to  pay 
five  cents  on  each  cross  tie  before  loaded 
on  cars  at  Railroad,  and  $1.00  on  each  thou- 
sand feet  of  lumber  before  loaded  on  cars 
at  railroad  and  one  dollar  on  each  cord  of 
ran  Imrk  when  loaded  on  cars  at  railroad 
till  the  above  amonnt  of  $000.00  is  paid, 
which  amount  is  to  be  paid  In  six  months 
from  this  date,  and  the  said  boundary  of 
Und  Is  lying  and  being  In  the  State  of  Ken- 


tucky and  county  of  Johnson.  •  •  •  [De- 
scription of  land.]  And  the  said  S.  S.  Cox 
is  to  have  four  years  to  remove  said  tlml>er 
and  is  to  have  the  privilege  to  build  any 
building  for  himself  or  workhands  and  such 
building  is  to  be  left  on  said  land  and  Is  to 
be  delivered  back  to  the  parties  of  the  first 
part  at  the  end  of  four  years  and  the  said 
Newton  Music,  Julia  Music  and  John  C. 
Ward  this  day  agree  to  let  the  said  SI  S. 
Cox  enter  on  said  land  and  cut,  peal,  log,  saw 
and  sell  all  above  named  timber,  and  attach- 
ments thereto  and  is  to  give  all  mill  yard, 
log  yard  and  lumber  yard  between  the  New- 
ton Music  residence  and  County  road  where 
or  near  where  the  saw  mill  once  set  and  any- 
where up  the  Bear  Branch,  except  in  James 
Music's  garden  to  the  bead  of  the  Bear 
Branch  on  said  land,  and  the  parties  of  the 
first  part  gives  to  the  ^rty  of  the  second 
part  all  the  timber  and  the  privileges  here- 
inbefore mentioned  for  and  in  consideration 
of  $600.00  hereinbefore  mentioned,  and  which 
Is  secured  by  note  to  John  C.  Ward  for  the 
purpose  of  redeeming  the  said  Newton  Music 
land  and  In^case  the  $600.00  with  interest 
to  John  C.  Ward,  or  order  Is  not  paid  within 
six  months  from  date  all  of  the  within  is  to 
be  null  and  void  all  of  which  is  agreed  to 
by  both  parties. 

"Given  under  our  hand  this  March  27th. 
1905. 

his 
"Newton  X  Music. 

marV 
ber 

"Julia  X  Music 
mark 

"John  C.  Ward. 

"S.  S.  Cox." 
Cox  failed  to  pay  any  part  of  the  $600  to 
Ward,  though  he  bad  cut  and  moved  mucii 
of  the  timber.  He  was  selling  the  ties  and 
some  of  the  other  lumber  to  Geo.  B.  Rice, 
who  had  advanced  Cox  more  money  than  he 
was  entitled  to,  and  had  other  timber  trans- 
actions with  him  in  which  Cox  had  been  ad- 
vanced more  than  he  had  delivered  the  lum- 
ber for.  A  few  days  before  the  six  naonthn 
had  expired.  Cox  got  Rice  to  advance  enough 
more  to  pay  off  the  Ward  debt  Music  was 
anxious  that  some  such  arrangement  should 
be  effected,  as  he  feared  that  he  would  lose 
bis  land,  as  well  as  timber.  Rice  now  daimy 
that  Music  asked  blm  to  buy  the  bonds  of 
Ward.  But  that  would  not  have  helped 
Music  out  of  his  predicament,  farther  than 
as  Rice  might  indulge  blm.  The  clrcnit 
court  found  from  the  evidence  that  Bice  ad- 
vanced the  money  to  Ward  on  account  of 
Cox,  and  that  It  operated  to  extinguish  the 
sale  bonds,  and  Cox's  debt  to  Music.  Whilr 
a  dUterent  conclusion  might  have  been  reach- 
ed upon  the  evidence,  it  is  so  nearly  bal- 
anced that  we  do  not  feel  justified  in  dis- 
turbing tlie  chancellor's  finding  of  the  fact 
Judcment  affirmed. 
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WniGUT  T.  HAWBS  et  *I. 

(Court  of  Appeals  of  Kentucky.    QcL  12,  1906.) 

1.  WlTirB88E8   (I   1S8*)— COMFETENCT— TBANS- 
AOnOR  WITH  PraBOH  SiHOB  DXCEASKD. 

Where  defendants  obligated  tbemaelTes  to 
indemnify  plaintiff  in  ber  ■uretysbip  for  another 
•iBce  deceased,  the  delireir  of  their  contract  con- 
atittited  a  transaction  with  plaintiff;  and  not 
with  the  other,  and  defendants  could  testify  to 
the  time  they  signed  the  contract;  that  ques- 
tion bearing  on  the  question  of  delivery,  Civ. 
Code  Prac.  |  606,  providing  that  one  cannot  tes- 
tily for  himself  concerning  a  transaction  with 
one  who  is  dead,  not  being  applicable. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  665 ;  Dec.  Dig.  f  16&*] 

2.  IRDEUNITT  (i  S*V- OORBIDiaATIOir. 

Indemnitors  wnose  contract  is  not  coinci- 
dent with  the  principal  obligation  are  not  bound, 
where  there  is  no  ouer  consideration  for  it. 

[Bd.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  i  4:   Dec.  Dig.  f  8.*] 

Appeal  from  Clrcnlt  Conrt,  DaTiess  County. 

"Not  to  be  officially  reported." 

Action  by  Mary  C.  Wright  against  W.  S. 
Uawes  and  otbeni.  Indgment  of  dismissal, 
and  plaintiff  appeals.    Affirmed. 

loL  Vega  Clements  and  Miller  &  Todd,  for 
appellant  Brown  &  Nuckols,  Albert  B. 
Oberst,  and  Little  &  Slack,  for  appellees. 

CLAY,  C.  This  is  the  second  appeal  of 
tills  case.  The  opinion  on  the  former  appeal 
may  be  found  in  110  S.  W.  861,  3S  Ky.  Law 
Rep.  467,  17  L.  R.  A.  (N.  S.)  1122.  By  the 
first  appeal  all  questions  between  appellant 
Mary  C.  Wright  and  the  Daviess  County 
Bank  &  Trust  Company  were  determined, 
and  all  questions  between  appellant  and  ap- 
pellees W.  S.  Hawes  'and  J.  L.  Thompson 
were  left  open  for  future  determination. 
Upon  the  return  of  the  case  to  the  lower 
court  the  appellant,  Mary  C.  Wright,  paid 
to  XL  B.  Anderson,  assignee  of  tbe  Daviess 
Coimty  Bank  &  Trust  Company,  the  balance 
dne  on  the  note  she  had  .signed  for  Mal- 
colm Thompson,  amounting  to  $1,460.77.  On 
February  0,  1909,  appellant  filed  an  amend- 
ed petition  against  appellees  Hawes  and 
Tfaompson,  pleading  payment  of  the  bal- 
ance due  to  the  assignee.  On  February  13, 
1900,  appellant  moved  to  set  aside  so  much 
of  the  former  order  of  the  lower  court  as 
overmled  her  exceptions  to  the  deiKMltlons 
of  appellees.  On  February  28,  1908,  the 
court  entered  an  order  overruling  this  mo- 
tion, and  rendered  Judgment  dismissing  the 
action  against  appellees  and  awarding  costs 
asainst  appellant  From  that  Judgment  this 
uppeal  is  prosecuted. 

In  its  opinion  on  Qxe  former  appeal  this 
court  said:  "The  Indemnitors,  Hawes  and 
Thompson,  were  never  bound  upon  their 
contract.  If  it  was  not  executed  colncldental- 
ly  with  tlie  principal  obligation,  as  it  is  not 
claimed  toat  there  was  other  consideration 
for  it;  for,  -if  Mrs.  Wright  had  already  be- 
come bound  (or  ber  notes  pledged,  which  is 


the  same  in  principle)  upon  Malcolm  Thomp- 
son's debt  to  the  bank  when  the  agreement 
of  indemnity  was  entered  into,  then  she  un- 
dertook nothing  additional,  parted  with  noth- 
ing, being  moved  thereto  by  the  understand- 
ing of  Hawes  and  Thompson.  Tlieir  agree- 
ment must  have  a  consideration  of  its  own 
to  support  it  There  is  none  in  this  case,  un- 
less It  was  contemporaneous  with  Mrs. 
Wright's  pledging  her  notes,  and  her  agret^ 
ment  to  do  so  was  based  In  part,  at  least 
upon  that  fact  Whether  It  was  executed 
when  or  after  Mrs.  Wright  became  bound 
was  not  decided  by  the  circuit  conrt  That 
question  will  be  for  decision  upon  the  re- 
turn of  tl>e  case." 

It  will  be  seen  from  tbe  foregoing  ex- 
tract from  our  former  opinion  that  the  lia- 
bility of  appellees  upon  tbe  Indemnity  con- 
tract depends  upon  whether  or  not  it  was 
signed  and  delivered  to  appellant  simultane- 
ously with  the  incurring  by  appellant  of  her 
liability  for  Malcolm  Thompson  to  the  bank. 
Appellant's  contention  on  this  appeal  is  that 
appellees  are  Incompetent  to  testify,  for  the 
reason  that  tbey  testified  to  a  transaction 
with  Malcolm  Thompson,  who  was  dead  at 
the  time  tbe  testimony  was  offered.  It  maj 
be  conceded  that  under  section  606,  Ci\. 
Code  Prac,  they  could  not  testify  to  any 
thing  that  was  said  or  done  by  Malcolm 
Thompson,  or  to  any  part  that  he  played 
in  the  transaction  in  question;  but,  leaving 
out  all  the  testimony  with  reference  to  things 
that  he  said  or  did,  each  of  the  appellees 
testified  to  the  time  that  be  signed  the  in- 
demnity contract.  Manifestly  the  indemnity 
contract  did  not  take  effect  until  its  deliv- 
ery, or,  if  delivered  without  being  signed,  K 
did  not  take  effect  at  all.  The  time  when  ai- 
pellees  signed  the  contract  bore  directly  up- 
on the  question  of  the  time  of  the  delivor 
of  the  contract  The  delivery  of  the  con- 
tract to  appellant  constituted  a  transaction 
with  her,  and  not  with  Malcolm  Thompson. 
As  said  by  this  court  in  the  case  of  HarAn's 
Adm'r  v.  Taylor,  78  Ky.  593,  tbe  evident  de- 
sign of  section  606  was  to  place  tbe  parties 
to  an  action,  or  those  interested  therein,  on 
equal  footing  when  their  rights  are  being 
passed  upon  by  the  court  Appellant  was 
alive  at  the  time  of  the  delivery,  and  tliere 
was  nothing  to  prevent  her  from  testifying 
to  the  date  when  the  transaction  was  com- 
pleted. In  testifying  to  tbe  time  of  signing 
the  indemnity  contract  appellees  did  not  tes- 
tify to  a  transaction  with  Malcolm  Thomp- 
son, who  was  dead,  but  to  a  transaction  with 
Mary  C  Wright,  who  was  then  alive.  If 
Mary  C.  Wright  were  dead,  we  would  nec- 
essarily bold  that  the  transaction  was  with 
her  and  that  neither  of  the  appellees  could 
testify.  As  appellees  testified  that  the  con- 
tract in  question  was  not  signed  until  somi! 
time  after  February  12,  1903,  it  is  perfect- 
ly clear  that  the  contract  was  not  signed  and 
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delivered  on  February  12,  1908.  Tbat  being 
tbe  case,  It  -follows,  as  said  in  our  former 
opinion,  that  appellees  were  not  bound  on 
tbe  contract  in  question.  As  there  wag  no 
evidence  for  appellant  except  the  contract  it- 
self, and  as  appellees  both  testified  tbat 
tbe  contract  was  signed  about  a  month  after 
it  was  dated,  tbe  trial  court  properly  decided 
in  favor  of  appellees. 

In  view  of  this  conclnslon,  we  deem  it  nn- 
necessary  to  pass  npon  tbe  other  questions 
raised. 

Judgment  affirmed. 


ALLEN  V.  NEALB  et  al. 
(Conrt  of  Appeals  of  Kentucky.    Oct.  6^  1909.) 

CoBPOBATiows  (I  839%*)— OmcEBS— LiABn.- 

iTT  FOB  False  Statements. 

0£Scers  of  a  corporation  to  escape  liability 
under  Ky.  St.  1909,  /549  (Russell's  St.  {  2133), 
making  them  liable  lor  kncwlDKly  causing  to  be 
published  any  false  statement  of  the  condition  of 
the  corpoMition,  must  exercise  reasonable  dili- 
gence, and  must  be  presumed  to  know  all  the 
facts  which  ordinary  diligence  would  have  made 
known  to  them,  and  ma}[  not  close  their  eyes  to 
the  existence  of  facts  which  they  ought  to  know, 
and  where  the  statements  made  by  them  are 
false,  and  where  they  so  give  out  statements 
which  are  false,  persona  dealing  with  the  corpo- 
ration may  recover  from  tltem  the  damages  suf- 
fered -by  relying  on  them. 

[E2d.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ii  146»-1472 ;  Dec.  Dig.  I  ^%.*] 

Appeal  from  Circuit  Conrt,  Oraves  County. 

"To  be  officially  reported." 

Action  by  Vick  Allen  against  H.  O.  Keale 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Reversed  and  re- 
manded. 

Bobbins  &  Thomas  and  R.  O.  Robbins,  for 
appellant.  W.  J,  Webb  and  W.  T.  Wealts, 
for  appeUees. 

SARKER,  J.  This  action  was  instituted 
by  the  appellant  Vick  Allen  to  recover  of  tbe 
appellees,  who  are  tbe  officers  and  directors  of 
tbe  May  Paqts  Company,  tbe  sum  of  $1,500 
lost  by.  him  in  the  purchase  of  worthless 
'Stock. in  tbe  cprnpany.    The  action  is  based 

■  on  section  549  of  the  Kentucky  Statutes  of 
1909  .(Russell's  St  i  2133),  which  is  as  fol- 
lows: "If  tbe  directors  or  officers  of  any  cor- 
poration shall  knowingly  cause  to  be  pub- 

.  .lished  or  given  out  any  statement  or  report 
'  of  Xbe  .condition  or  business  of  the  corpora- 
•tlon  that  is  false  in  any  material  respect,  the. 
-officers  »nd  directors  causing  such  report  or 
statement  to  be  published  or  given  out,  or  as- 

■  sentiag  thereto,  shall  be  Jointly  and  severally 
indiviaually  liable  for  any  loss  or  damage  re- 
•altlng  itb^ef rom."    In  substance,  ..the  petl- 

'tlon.  charges  that  In  January,  1907,  ^he  ap- 

V  pellant  bought  10  shares  of  the  capital  stock 

of  tlie  May  Pants  Company  fron)  one  Harve 

•Harris;  for -which  be  paid  tbe  sum  of  $1,500; 


that  at  the  time  he  boag^t  tbe  stock  U  wa» 
absolutely  worthless.  It  is  also  charged  tbat 
tbe  appellees  were  president,  vice  president, 
general  manager,  and  secretary  of  the  May 
Panta  Company,  and  had  its  business  under 
their  control  and  in  their  charge;  that  in 
November,  1900,  a  short  while  prior  to  the 
purchase  of  the  stock,  the  appellees  made 
and  published  and  gave  oat  and  assented  to 
tbe  giving  out  of  a  false  and  fraudulent  state- 
ment, whereby  it  was  made  to  appear  that 
the  common  stock  of  tbe  May  Pants  Company 
was  worth  $161  per  share;  that  at  the  time 
this  statement'  was  published  and  given  out 
it  was  false  in  a  material  respect,  and,  in- 
stead of  being  worth  $161  per  share,  was  ab- 
solutely worthless;  that  the  appellees  (de- 
fendants) made  and  published  this  false  rep- 
resentation for  tbe  purpose  of  deceiving  the 
public  as  to  the  true  value  of  the  stock.  All 
of  the  material  allegations  of  the  petition 
were*denled,  and  a  trial  before  a  Jury  result- 
ed in  a  verdict  for  the  defendants  (appellees), 
and  from  that  Judgment  this  appeal  baa  Deen 
prosecuted. 

It  is  both  conceded  by  counsel  and  abun- 
dantly established  by  tbe  evidence  that  on 
November  1,  1906,  the  officers  of  the  corpora- 
tion had  drawn  off  a  trial  balance  or  state- 
ment of  tbe  affairs  of  tbe  company,  which 
showed  tbat  the  common  stock  was  worth  $161 
per  share.  It  is  also  conceded  by  counsel  and 
shown  by  the  evidence  ttiat  at  this  time  the 
stock  was  worth  nothing.  In  January,  1907, 
when  the  appellant  was  investigating  tbe  wis- 
dom of  purdiasing  tbe  stock  from  Harve 
Harris,  he  was  shown  the  statement  of  No- 
vember 1,  1906,  and  he  claims  that  several  of 
the  defendants — notably  the  president.  Bow- 
den — told  him  that  the  stock  was  worth  $161 
per  share,  and  that  he  relied  on  the  truth  of 
these  statements  In  making  the  purchase.  In 
December,  1906,  C.  A.  McDonald,  who  was 
the  general  mabager  of  the  corporation,  re- 
signed and  went  to  California  for  his'bealth. 
In  May,  1907,  another  trial  l)alance  was  tak- 
en from  the  books,  and  another  statement 
was  made  showing  that  the  corporation  was 
still  in  a  flourishing  condition,  and  tbat  tbe 
stock  W9fi  worth  something  more  than  $161 
per  share.  In  August,  1907,  the  company 
collapsed  wholly,  and,  as  said  before,  it  is 
now  conceded  that  on  the  Ist  of  November, 
1906,  and  at  all  times  thereafter,  the  cor- 
poration was  wholly  insolvent  and  the  stock 
worthless. 

There  is  no  sort  of  doubt  that  on  the  Ist  of 
November,  1907,  all  the  defeudants  knew  Mc- 
Donald had  padded  his  statements  to  the  ex- 
tent of  about  $20,000  so  as  to  make  it  appear 
tor  be  more  successful  than  it  was,  and  thus  ' 
satisfy  the  stockholders  and.  keep  them  so 
encouraged  that  they  would  indorse  the  paper  I 
of  the  company  and  sustain  its  credit  in  bank. 
It  is  Insisted,  however,  that  .thia  was  so  small 
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an  amount  that  no  one  Imagined  tbat  It  serl- 
onsly  affected  the  aolrency  of  the  corporation, 
and  that.  In  spite  of  the  known  fact  that 
the  Btqtement  was  falsely  and  fraudulently 
I>added,  they  all  thought  the  corporation  was 
abundantly  solvent  and  making  money.  After 
the  resignation  of  McDonald,  B<  O.  Minton, 
who  tiad  theretofore  been  assistant  book- 
keeper of  the  corporation,  was  made  general 
manager.  On  May  1,  1007,  Minton  made  a 
statement  of  the  assets  of  the  corporation, 
but,  in  order  to  protect  himself  from  t>eing 
put  In  what  he  considered  a  false  attitude 
with  reference  to  the  corporation,  he  drew 
up  a  memorial  of  the  facta  which  he  requir- 
ed the  president  and  vice  president  to  sign. 
This  shows  that  these  officers  thoroughly 
understood  that  McDonald  had  falsely  and 
fraudulently  padded  the  statement  given  out 
in  November,  1003.  It  is  as  follows:  "This 
is  to  certify  that  we  have  been  advised  by 
E.  O.  Minton  that  the  above  statement  rep- 
resents the  true  condition  of  the  May  Pants 
CouiiHiny's  business  on  May  1,  1907;  also, 
that  C.  A.  McDonald  severed  bis  connection 
with  said  company  on  or  about  December  1, 
1906,  at  which  time  he  advised  us,  as  well 
as  Ei.  G.  Minton,  that  the  stock  of  the  said 
May  Pants  was  watered  to  the  extent  of  10 
per  cent.,  or,  in  other  words,  was  represent- 
ed to  I)e  10  per  cent,  more  than  it  actually 
invoiced.  Since  the  organization  of  the  com- 
pany and  up  to  about  December  1,  1906,  it 
bad  been  the  duty  of  Mr.  McDonald  as  gen- 
eral manager  of  the  company  to  Invoice  the 
mercbandise  stock  and  other  property  of  the 
company,  and  report  the  results  of  same  to 
the  directors.  When  we  had  been  advised 
by  Mr.  McDonald  that  the  stock  had  been  wa- 
tered to  the  extent  of  10  per  cent,  we  felt 
that  It  would  be  an  easy  matter  to  add  a 
small  additional  profit  to  our  goods  and  work 
this  out,  but  to  our  great  surprise  we  are  ad- 
vised by  BL  O.  Minton  that  in  invoicing  the 
stock  on  May  1,  1907,  he  finds  the  above  to 
represent  the  true  condition.  As  president 
and  vice  president  of  the  company,  we  feel  it 
our  duty  to  devise  plans  and  means,  if  pos- 
sible, to  get  the  company  on  sound  financial 
basis,  and,  in  order  to  do  this,  it  will  be  ab- 
solutely necessary  that  the  true  condition  be 
held  in  the  strictest  of  secrecy.  We  have 
every  reason  to  believe  that  the  business  can 
be  gotten  on  good  sound  financial  basis,  and 
for  this  reason  only  are  we  to  hold  the  matter 
as  a  secret  We  feel  in  doing  this  that  it  is 
best  for  the  company  and  every  stockholder 
connected  with  it.  We  are  also  advised  by 
Mr.  Minton  that  the  books  of  the  company 
will  naturally  have  to  show  an  excessive 
amount  of  merchandise  on  hand,  in  order 
that  the  statement  recorded  thereon,  under 
date  of  May  1,  1907,  will  show  the  company 
in  good  sound  financial  condition.  This  we 
have  requested  him  to  do,  as  it  wUl  be  abso- 
Ivtely  necessary  for  the  protection  of  all  con- 
cerned.    This  statement  Is  written  at  the 


request  of  E.  O.  Minton,  and  in  case  of  death 
to  either  or  both  of  us  would  serve  as  an 
explanation  on  his  part  for  remaining  silent, 
and  his  reason  for  doing  so.  Signed  May  6^ 
1907.     Ben  C.  Bowden.    H.  C.  Neale.'.' 

Upon  the  trial  of  the  case  the  court  in- 
structed the  Jury  as  follows:  'The  court 
instructs  the  Jury  that  If  they  believe  from 
the  evidence  l>efore  plaintiff  bought  his  stock 
tbat  the  defendants  H.  C.  Neale,  B<  C>  Bow- 
den, E.  G.  Minton,  and  O.  A.  McDonald 
knowingly  caused  to  be  published  or  given 
out  whilst  officers  or  directors  of  the  -May 
Pants  Company  any  statement  or  repost  qt 
the  condition  or  business  of  tbat  corporation 
that  was  false  In  any  material  respect,  or 
you  believe  from  tl>e  evidence  that  any  of 
the  above-named  directors  or  officers  in  said 
company  knowingly  conveyed  to  plaintiff 
Vick  Allen  any  statement  or  report  of  the 
condition  of  the  business  of  said  corporation 
that  was  false  in  any  material  respect  be- 
fore said  plaintiff  bought  bis  stock,  and  you 
further  believe  from  the  evidence  that,  by 
reason  of  any  such  statement  or  report,  the 
plaintiff  was  induced  to  and  did  buy  stock 
in  said  May  Pants  Company  in  January, 
1907,  and  that  the  value  of  said  stock  at  said 
time  was  of  less  value  than  paid  for  by 
plaintiff,  then  you  will  find  for  plaintiff  the 
difference  if  anything  between  what  be 
paid  for  the  stock  and  what  was  the  real 
value  of  the  stock  at  said  time  not  exceeding 
the  sum  claimed  in  the  petition,  $1,600,  and 
your  finding,  if  against  any  of  the  defend- 
ants, to  be  against  those  of  said  defendants 
making  such  report  or  statement,  and  you 
will  find  for  any  one  or  more  of  the  defend- 
ants unless  you  do  believe  they  made  such 
report  or  statement."  This  instruction  does 
not  embrace  the  whole  law  of  the  case. 
City  of  Franklin,  eta,  v.  Caldwell,  123  Ky. 
528,  96  S.  W.-  605,  29  Ky.  Law  Rep.  935, 
Involved  the  liability  of  the  directors  of  a 
banking  corporation  for  declaring  unearned 
dividends,  under  statutes  similar  in  principle 
to  that  at  bar.  There  the  statutes  provided 
for  the  liability  of  any  director  or  directors 
of  a  bank  who  knowingly  violated  or  per- 
mitted an  officer  or  employ^  of  the  bank  to 
violate  any  provision  of  the  law  relating  to 
banks.  And  it  was  insisted  that,  inasmuch 
as  the  directors  did  not  knowingly  declare 
dividends  which  had  not  been  earned,  they 
were  not  liable. 

In  discussing  this  phase  of  the  case,  w« 
said:  "To  fix  the'  liability  of  directors  of 
corporations  by  the  strict  letter  of  section 
548,  Ky.  St.  1003,  and  make  them  liable  for 
all  debts  of  the  corporation  If  they  declare 
any  dividend  when  it  is  insolvent,  or  which 
would  render  it  insolvent,  although  in  de- 
claring the  dividend  they  acted  in  good  faith 
based  on  an  honest  belief  in  the  correctness 
of  the  statements  made  by  the  cashier  and 
other  officers  of  the  corporation,  would  be 
giving  to  this  statute  an  interpretation  not 
Intended  by  the  legislative  department  in  Its 
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enactnKut.  His  section  of  the  statute 
should  be  so  construed  as  to  limit  the  liabili- 
ty of  directors  to  the  amount  of  the  dividend 
declared  when  the  facts  show  that  in  de- 
claring It  they  have  acted  In  good  faith,  and 
have  used  ordinary  care  and  diligence  In  the 
conduct  of  the  afTalrs  of  the  Institution. 
This  section,  when  so  construed,  is  not  in 
conflict  with,  and  should  be  read  In  connec- 
tion with,  section  598  (section  2187).  There 
is  no  reason  why  directors  of  banks  should 
be  held  to  a  less  accountability  than  the  di- 
rectors of  other  corporations ;  but,  if  section 
598  is  construed  to  meet  the  views  of  counsel 
for  appellee,  bank  directors  would  be  virtual- 
ly exempt  from  liability,  however  careless 
they  might  be  In  the  management  of  the  af- 
fairs of  the  bank.  The  directors  of  banks 
are  the  only  persons  who  can  declare  div- 
idends, and  section  696  (section  2185),  be- 
fore quoted,  provides  when  they  may  de- 
clare dividends;  and,  if  in  violation  of  this 
statute  a  dividend  is  declared,  the  directors 
will  not  be  permitted  to  shield  themselves 
from  liability  upon  the  ground  that  they 
did  not  knowingly  violate  its  provisions.  It 
is  the  duty  of  bank  directors  to  use  ordinary 
care  to  acquaint  themselvet  with  the  condi- 
tion of  the  business  of  the  bank,  and  to  ex- 
ercise reasonable  control  and  supervision  of 
its  officers.  That  which  they  ought  by  prop- 
er diligence  to  have  known  they  will  be  pre- 
sumed to  have  known  in  a  contest  between 
the  corporation  and  those  who  do  business 
with  It,  and  have  the  right  to  believe  that  its 
directors  have  exercised  ordinary  care  and 
prudence  in  the  management  of  its  affairs." 
So  in  the  case  before  us  It  was  the  duty  of 
the  officers  and  directors  of  the  May  Pants 
Company  to  exercise  reasonable  diligence 
to  understand  its  condition,  and  they  must 
lie  presumed  to  know  all  the  facts  relative 
to  the  condition  of  the  corporation  which  or- 
dinary diligence  on  their  part  would  have 
made  known  to  them.  Officers  and  directors 
of  corporations  may  not  close  their  eyes  to 
the  existence  of  facts  which  they  ought  to 
know,  and  then  say  they  did  not  knowingly 
make  false  statements  if  the  statements 
made  by  them  are  false.  And,  if  they  give 
out  statements  which  are  false  in  a  material 
respect,  those  persons  who  deal  with  the  cor- 
poration, or  buy  Its  stock  based  upon  such 
reports,  arc  entitled  under  the  statute  to  re- 
cover for  whatever  damage  they  suffered  by 
reason  of  having  relied  upon  the  statements 
so  made  and  published.'  The  trial  court 
should  have  added  to  the  instruction  given 
by  him  the  principle  above  enunciated  with 
reference  to  the  diligence  incumbent  upon 
officers  and  directors  in  acquiring  Informa- 
tion of  the  condition  of  the  corporation  for 
the  purpose  of  making  and  publishing  state- 
ments as  to  its  financial  condition,  and  the 
presumption  of  law  as  to  their  possession 
of  such  knowledge. 


We  do  not  mean  to  require  of  the  officers 
and  directors  of  corporations  that  they 
should  be  expert  bookkeepers  or  financiers, 
or  that  they  should  be  infallible  in  the  ac- 
curacy of  the  conclusions  reached  by  them. 
But  we  do  mean  to  hold  that  they  shall  use 
ordinary  diligence  and  perspicacity  in  in- 
forming themselves  of  the  true  condition  of 
the  corporation  under  their  control. 

Judgment  reversed  for  proceedings  con- 
sistent with  this  opinion. 


WILSON  v.  COMMONWEAIiTH. 


(Court  of  Appeals  of  Kentucky.    Oct  1,  1901>.) 

1.  Chimin Ai.  Law  ({  1160*)  — Appeal  — Re- 

VIEW. 

Cr.  6ode  Frac.  §  281,  providing!  that  the  de- 
cision of  the  court  on  a  motion  for  a  new  trial 
shall  not  be  subject  to  axception,  precludes  the 
Court  of  Appeals  from  revetsing  a  criminal  cas<> 
on  the  evidence. 

[Eld.  Note.— For  other  cases,  see  Criminal  Lbw, 
Cent.  Dig.  |  3084;  Dec.  Dig.  {  1160.*] 

2.  Cbiminal  Law  (§  503*)  —  Continuahck — 
Gboukds. 

Where  accused  was  placed  on  trial  21  days 
after  the  finding  of  the  indictment  charging  rape, 
and  the  evidence  justified  the  lielief  that  pn«:- 
ecutrix  was  mistaken  in  the  belief  that  accused 
was  the  guilty  person,  and  accused  was  confined 
in  jail  from  the  time  of  the  finding  of  the  in- 
dictment until  the  trial,  and  was  unable  by  rea- 
son of  poverty  and  ignorance  to  prepare  his  case, 
it  was  error  to  refuse  a  continuance  on  the 
ground  of  the  illness  of  his  counsel. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  1320;  Dec.  Dig.  §598.«1 

3.  CBDfiNAi,  Law  (§  1156*)— Appkai<— Ques- 
tions Reviewaelb. 

Under  the  Code,  the  ruling  of  the  trial  court 
on  a  motion  for  a  new  trial  on  the  ground  of 
misconduct  of  individuals  influencing  the  jury 
while  deliberating  is  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law. 
Cent.  Dig.  §  3071 ;  Dee.  Dig.  i  1156.*] 

Appeal  from  Circuit  Court,  Christian 
County. 

"To  be  officially  reported." 

Arthur  Wilson  was  convicted  of  crime,  and 
he  appeals.    Reversed,  and  new  trial  granted. 

L.  Yonts,  for  appellant  Jas.  Breathitt. 
Atty.  Gen.,  and  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

BARKER,  J.  The  appellant,  Arthur  Wil- 
son, was  indicted  by  the  grand  Jury  of  Chris- 
tian county,  charged  with  the  offense  of 
rape  committed  upon  the  person  of  Mrs. 
John  T.  Watson.  To  this  indictment  he 
pleaded  not  guilty,  but  a  trial  by  a  petit  jury 
resulted  in  his  being  found  guilty  as  charged 
in  the  indictment  and  his  punishment  fixed 
at  death.  Appellant's  motion  for  a  new 
trial  having  been  overruled,  he  has  appeale<i 
to  this  court  for  the  purpose  of  having  the 
Judgment  reviewed.  When  the  defendant 
was  brought  Into  court  after  the  indictment 
was  returned,  he  announced  that  be  had  no 
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attorney,  whereupon  tbe  court  appointed  aa 
coDaael  for  him  John  Feland,  who  accepted 
the  appointment  and  agreed  to  undertake  the 
defense.  The  caae  was  then  set  for  the  23d 
day  of  March,  Just  three  weelu  after  the 
Indictment  was  returned.  The  appellant  was 
a  poor,  and,  apparently,  friendless  negro, 
who  had  been  In  jail  during  the  whole  of 
the  time  since  his  arrest  When  the  case 
was  called  for  trial  on  the  23d  day  of 
March,  1909,  and  after  the  commonwealth 
had  announced  ready  for  trial,  the  defend- 
ant announced  not  ready,  and  moved  the 
court  to  continue  the  case  on  the  ground 
that  the  attorney  appointed  for  him  by  tbe 
court,  John  Feland,  was  slclc  In  bed  and 
unable  to  conduct  the  defense ;  that  Just  be- 
fore the  trial  the  accused  had  ascertained 
this  fact  and  had  employed  another  lawyer, 
L.  Yonts,  to  defend  him;  that  Yonts  was 
also  sick  and  unable  to  take  care  of  his  In- 
terests at  that  time ;  that,  by  reason  of  these 
facta,  he  bad  been  unable  to  prepare  his  case 
for  trial,  and  was  not  ready  to  be  tried; 
that  he  had  a  valid  defense  to  the  charge 
made  against  him,  and  verily  believed  if  giv- 
en sufficient  opportunity  to  prepare  his  case 
he  would  be  acquitted ;  that  no  other  attor- 
ney save  and  except  Ia  Yonts  understood  his 
case  sufficiently  to  protect  his  interests,  and 
that,  he  being  sick  and  unable  to  defend  tbe 
case  properly,  the  accused  felt  and  verily  be- 
lieved he  could  not  have  a  fair  trial  at  this 
term  of  the  court.  Although  none  of  the  al- 
legations of  this  affidavit  were  controverted 
in  any  way,  the  court  overruled  the  motion 
for  a  continuance,  and  the  trial  resulted  as 
heretofore  stated. 

The  only  ground  presented  by  this  record 
snfflclent  to  authorize  a  reversal  of  the  Judg- 
ment Is  the  ruling  of  the  trial  court  In  refus- 
ing the  defendant  a  continuance  In  order 
that  his  counsel  might  be  present  and  de- 
fend him.  That  the  defendant,  a  negro,  was 
charged  with  the  crime  of  rape  committed 
upon  the  body  of  a  white  woman,  of  Itself 
placed  him  In  great  peril.  Tbe  crime  Is  one 
which  In  this  state  is  regarded  with  such 
horror  that  the  very  charge  of  it  always  ex- 
cites such  passion  In  the  community  as  to 
make  it  difficult  for  the  accused  to  have  a 
fair  and  Impartial  trial,  or,  at  least,  there 
is  always  danger  that  be  will  not  have  a 
fair  and  Impartial  trial.  And  It  Is  obvious 
that  under  these  circumstances  It  was  of  the 
utmost  importance  to  the  accused  that  he 
should  be  represented  by  counsel  acquainted 
with  his  defense  and  In  full  health  and 
strength  and  vigor  to  present  It  to  the  Jury. 
Tbe  defendant,  as  said  before,  had  been  in 
jaU  continuously.  We  think  we  are  war- 
ranted In  presuming  that  he  was  densely  Ig- 
norant, and  that  tbe  terrors  of  his  surround- 
ings were  such  as  to  paraljrze  the  feeble 
mental  faculties  be  possessed.  That  the 
officers  in  charge  of  him  believed  there  was 
danger  of  his  being  mobbed  if  confined  in 
the  Hopkinsvllle  JaU  Is  shown  by  the  fact 


that  he  was  sent  to  Henderson,  some  50 
miles  away,  for  safe-keeping  there.  So  far 
as  this  record  shows,  there  was  no  adequate 
preparation  made  for  the  defense  of  the  ac- 
cused, and,  if  all  the  evidence  introduced 
for  the  commonwealth  be  true  (assuming  the 
possibility  of  mistake  on  the  part  of  the 
prosecuting  witness  In  her  Identification  of 
him),  he  could  not  have  been  guilty  of  the 
offense  with  which  he  was  charged.  In  or- 
der to  make  this  apparent,  we  will  recite 
the  salient  facts  as  shown  by  the  bill  of 
exceptions. 

John  T.  Watson  and  his  wife,  the  prose- 
cuting witness,  on  the  11th  day  of  January, 
1900,  left  Hopkinsvllle  and  drove  some  20 
miles  south  over  the  Lindsey's  mill  road  for 
the  purpose  of  collecting  weekly  payments 
due  on  sewing  machines  from  the  purchasers. 
About  4  o'clock  In  the  afternoon  they  stopped 
at  the  cabin  of  a  negro  man.  Buck  Moss,  for 
the  purpose  of  making  a  collection  from  him. 
It  was  very  cold  and  sleeting,  and  they  went 
into  the  negro's  house  to  warm  by  the  fire, 
and  stayed  until  after  dark  before  leaving. 
They  there  met  Arthur  Wilson,  and  had 
some  talk  with  him  in  regard  to  selling  him 
a  sewing  machine.  When  they  got  ready  to 
start,  it  being  dark,  they  borrowed  a  lantern 
from  Moss.  The  accused,  Arthur  Wilson, 
asked  and  was  permitted  to  ride  with  them 
In  their  buggy  to  a  roadside  grocery  at 
Pee  Dee,  where  they  stopped  at  Joe  Led- 
ford's  saloon.  They  went  Into  this  saloon, 
and  the  husband  bought  a  pint  of  whisky, 
and  he  and  bis  wife  drank  some  of  the  con- 
tents straight  Arthur  Wilson  also  bought 
a  pint  of  whisky,  which  be  from  time  to 
time  drank.  All  the  parties  left  the  saloon 
and  drove  southwardly.  When  they  reached 
the  bridge  which  crosses  Little  River  at 
Lindsey's  mill,  tbe  horse  fell  on  tbe  sleet, 
and  the  defendant  Arthur  Wilson,  helped 
to  get  it  up,  going  to  a  roadside  cabin  and 
obtaining  the  assistance  of  two  other  negroes 
for  this  purpose.  The  husband  and  wife 
then  drove  on,  leaving  Wilson  and  the  other 
two  negroes  together  on  the  roadside.  They 
drove  some  300  yards  further,  crossed  tbe 
bridge,  where  the  horse  again  slipped  and 
fell  upon  the  Ice,  this  time  breaking  the 
harness,  and  freeing  Itself  entirely  from  the 
vehicle.  John  T.  Watson  got  out  of  the 
buggy,  and  caught  the  horse,  which  had  gone 
some  thirty  or  40  yards  from  the  buggy. 
On  tbe  far  side  of  tbe  bridge  and  by  the 
roadside,  there  was  a  store  kept  by  William 
Dawson;  this  being  about  800  yards  from 
the  place  where  the  horse  last  felL  The 
husband  called  back  to  his  wife,  and  told  her 
he  would  have  to  go  to  Dawson's  to  get 
some  strings  to  repair  the  harness,  and  also 
to  borrow  a  lantern,  and  asked  her  If  she 
was  afraid  to  stay  where  she  was  until  he 
came  back.  She  answered  "No,"  that  she 
was  not  Then  the  prosecuting  witness  stat- 
ed as  follows,  as  shown  by  the  bill  of  ex- 
ceptions:    "And  while  his  voice  was  still 
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ringing  in  ber  eara,  and  before  he  had  reach- 
ed a  distance  of  40  yards  from  the  buggy, 
the  defendant  come  up  t6  the  side  of  the 
buggy,  and  took  ber  by  the  arm  and  Jerked 
ber  out  of  the  buggy ;  that  she  told  hlni  he 
had  better  not  bother  her  because  her  hus- 
band was  not  more  than  40  yards  away,  and 
the  defendant  told  her  that  If  she  screamed 
he  would  kill  her;  that  he  told  her  to  lay 
down,  and  that  he  fully  accomplished  bis 
desire  by  haying  carnal  knowledge  of  her 
I>er8on,  and  she  was  afraid  to  hollow;  that 
at  the  same  time  he  Jerked  her  from  the 
buggy  be  struck  ber  on  the  side  of  the  head ; 
that  she  was  certain  her  husband,  John  T. 
Watson,  was  not  further  away  than  40  yards 
at  the  time  this> occurred;  that  after  the 
defendant  accomplished  his  desire  be  ran 
.away  tn  the  darkness.  She  said  that  the 
defendant  did  not  hurt  her  except  the  blow 
on  the  side  of  the  head,  and  to  render  her 
very  nervous."  The  husband  testified  In  all 
respects  substantially  as  did  the  wife,  ex- 
cept that  he  said  he  was  not  gone  over  10 
minutes,  during  which  time  his  wife  was 
ravished.  We  copy  the  following  excerpt 
from  the  testimony  of  the  husband:  "He 
was  sure  that  he  was  not  gone  from  his 
wife  more  than  10  minutes.  As  he  came  up 
to  the  buggy,  be  saw  his  wife  standing  by 
the  side  of  the  buggy,  and  also  saw  the  de- 
fendant going  from  the  direction  of  the 
buggy  round  on  the  opposite  side,  and  bis 
wife  remarked  to  him  that  'that  negro'  had 
ravished  her.  He  said  nothing  to  the  de- 
fendant, but  went  to  his  wife  and  found  ber 
very  nervous.  He  then  harnessed  his  horse, 
and  hitched  him  to  the  buggy,  and  turned 
around  and  went  back  to  Dr.  Caudle's." 
As  it  was  very  dark,  it  Is  obvious  that  there 
was  room  for  Mrs.  Watson  to  be  mistaken 
as  to  the  identity  of  the  negro  who  ravished 
her.  Both  she  and  her  husband  had  been 
drinking,  and  the  evidence  shows  that  the 
husband  was  very  much  under  the  Influence 
of  what  he  had  drunk. 

The  commonwealth  then  Introduced  Wil- 
liam Dawson,  whose  testimony,  as  contained 
in  the  bill  of  exceptions,  is  so  short  that  we 
copy  it  entirely,  and  it  is  as  follows:  "That 
he  was  in  bis  store  until  a  late  hour  the 
night  of  January  11,  1909;  that  John  T. 
Watson  was  at  his  store  three  times  after 
dark  that  night ;  that  the  first  time  he  came 
after  some  matches  and  went  away,  and  In 
a  few  minutes  defendant,  Arthur  Wilson, 
came  into  the  store  in  a  drunken  condition, 
and  sat  down  and  went  to  sleep,  and  while 
he  was  there  In  that  condition  Watson  came 
back  and  borrowed  a  lantern,  and  got  some 
strings,  but  did  not  come  inside  the  store; 
that,  aftcir  Watson  had  been  there  the  sec- 
ond time,  he  (Dawson)  put  defendant,  Ar- 
thur Wilson,  out  of  the  store  and  closed 
same  up,  and  went  into  bis  residence.  In  a 
short  time  Watson  came  to  the  gate  and 
caUed  to  him,  and  asked  him  to  come  out. 


that  his  wife  had  been  ravished.  'He  also 
heard  a  woman  crying,  and  he  rinsed  to  go 
out,  and  Watson  told  him  he  cared  but  little 
for  the  citizens  of  the  country.  He  also  said 
that  Watson  seemed  to  have  been  drinking. 
After  he  refused  to  go  out,  Watson  drove 
away,  and  he  did  not  hear  any  more  that 
night" 

It  will  be  observed  that  Dawson  says  that 
the  accused,  Arthur  Wilson,  6ame  into  bis 
store  in  a  drunken  condition,  sat  down,  and 
went  to  sleep,  and  was  in  this  condition  when 
Watson  came  to  borrow  strings  to  repair  his 
harness ;  that  Dawson  loaned  Watson  a  lan- 
tern and  gave  him  strings  to  repair  his  har- 
ness, and  he  had  left  to  go  back  to  his  wife. 
Dawson  then  aroused  Arthur  Wilson  from 
bis  drunken  sleep,  and  put  him  out  of  his 
store.  If  what  Dawson  says  is  true,  Wilson 
could  not  by  any  posslbili^  have  committed 
the  crime  with  which  he  Is  charged,  because 
the  huBl)and,  John  T.  Watson,  left  him  at 
Dawson's  store  and  went  directly  back  to  his 
wife,  and,  after  he  was  gone,  Wilson  was 
put  out  of  Dawson's  store  by  the  proprietor. 
Mrs.  Watson  says  she  was  assaulted  when 
ber  husband  was  on  his  way  to  Dawson's 
store,  and  not  more  than  40  yards  from 
her.  At  this  time  Watson  was  in  a  drunken 
sleep  at  Dawson's  store,  if  Dawson  is  to  be 
believed.  As  Dawson  knew  the  accused  and 
saw  him  sitting  in  his  store  drunk,  he  could 
not  be  mistaken  in  bis  statements.  If  his 
testimony  is  not  true,  then  he  lied.  On  the 
other  hand,  it  seems  to  us  that  there  is  am- 
ple room  for  the,  belief  that,  if  Mrs.  Watson 
was  ravished  at  all,  she  is  mistaken  in  the 
belief  that  it  was  done  by  Wilson.  As  said 
before,  the  darkness  of  the  night  the  sud- 
denness of  the  attack,  the  trepidation  of  the 
victim,  all  lead  to  the  conclusion  that  it  was 
possible  for  her  to  be  mistaken  in  the  iden- 
tity of  her  assailant  On  the  other  hand, 
Dawson,  whose  credibility  is  Indorsed  by  the 
commonwealth,  could  by  no  possibility  be 
mistaken  In  his  identification  of  Wilson  as 
being  the  drunken  man  who  was  put  out  of 
bis  store  after  John  T.  Watson  left  with  the 
lantern  and  strings.  Of  course,  under  sec- 
tion 281  of  the  Criminal  Code  of  Practice,  it 
is  not  within  our  province  to  reverse  tbis 
case  upon  the  insufllclency  of  the  evidence,  or 
because  the  verdict  was  flagrantly  against 
the  weight  of  the  evidence.  We  have  dis- 
cussed it  with  a  view  of  showing  the  great 
Importance  to  the  accused  of  having  his  case 
intelligently  prepared  and  his  defense  vig- 
orously presented.  This  could  not  be  done 
by  a  lawyer  who  was  sick.  No  preparation 
— at  least,  no  adequate  preparation — ^was 
made  to  defend  the  accused.  His  poverty, 
his  ignorance,  his  oonflnement  in  Jail,  and 
the  terrors  necessarily  engendered  by  the 
awfulness  of  the  charge  made  against  him 
preclude  the  idea  that  he  could  do  anything 
in  the  preparation  of  his  case  on  his  own 
behalf.    He  was  necessarily  dependent  upon 
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bia  lawyer,  atid  that  he  did  not  receive  ade- 
quate aaslBtance  of  counsel  in  this  case  Is 
apparent  from  the  most  casual  inspection  of 
the  record.  Only  21  days  Intervened  between 
the  finding  of  the  indictment  and  the  time 
he  was  put  upon  trial  for  his  life  without 
the  aid  of  counsel  to  defend  him.  We  think 
he  was'  entitled  to  a  continuance,  and  that 
It  was  the  duty  of  the  court  to  see  to  it, 
if  he  was  unable  to  employ  an  attorney,  that 
be  was  furnished  with  able  counsel  in  order 
that  his  defense,  if  any  he  had,  might  be 
fully  presented  to  the  Jury  sworn  to  try  him 
for  his  life. 

There  is  evidence  in  the  record  to  show 
other  irregularltlea  in  thd  procedure,  and 
that  strong  pressure  was  brought  to  bear 
upon  the  Jury  to  Inflict  the  death  penalty  in 
this  case.  Affidavits  of  disinterested  parties 
show  that  several  men  while  the  Jury  were 
in  charge  of  the  sheriff  spoke  to  them,  call- 
ing the  defendant  a  vUe  name,  and  telling 
the  jury  to  bang  him;  that  while  the  Jury 
were  in  their  room  considering  the  case  men 
stood  out  In  the  street  and  attracted  their 
attention,  and  then  made  signs  by  drawing 
their  hands  across  their  throats  and  drop- 
ping their  heads  over  their  shoulders,  there- 
by Indicating  that  the  defendant  should  have 
his  neck  broken.  This  we  cannot  under  the 
Code  consider  on  appeal;  those  facts  as 
constituting  grounds  for  a  new  trial  being 
left  exclusively  within  the  Jurisdiction  of  the 
trial  court.  We  mention  them  here,  as  we 
discussed  the  evidence,  with  a  view  of  illus- 
trating the  grrave  Importance  to  the  accused 
to  have  a  strong,  vigorous  attorney  In  charge 
of  his  case,  rather  than  one  who  Is  so  Indis- 
posed as  to  b«  unable  to  attend  to  his  du- 
ties. The  law  should  be  ever  watchful  of 
the  interest  of  the  accused  who  is  poor  and 
friendless.  There  Is  no  time  when  the  shad- 
ow of  Its  protecting  segls  should  fall  up- 
on him  more  certainly  than  when  public 
clamor  calls  for  a  victim,  and,  if  It  fails 
him  then,  it  falls  Justly  within  the  sneer  of 
the  dramatist  who  long  ago  said: 

"  •     •     •     Plate  sin  with  gold, 
And  the  strong  lance  of  justice  hnrtless  breaks ; 
Arm  it  in  rags,  a  pigmy's  straw  does  pierce  it" 

Judgment  reversed  for  a  new  trial  con- 
sistent with  the  principles  herein  announced. 


MORGAN  V.  CITT  OF  SHBJLBTVILLB. 
(Court  of  Appeals  of  Kentucky.    Oct  7,  1909.) 
municipai-  cokpobations  (§  729»)— injury  to 

Prisoneb  by  Fellow  Pbisoneb— Liabiutt 

or  City. 

A  city  cannot  be  held  liable  for  injury  to 
a  prisoner  in  its  guardhouse  by  fellow  prison- 
ers because  of  its  failure  to  provide  a  suitable 
keeper,  on  the  theory  that,  as  fines  for  violations 
of  ordinances  are  covered  into  its  treasury  rath- 
er than  ^aid  to  the  state,  the  city  is  engaged  in 
maintaining  its  ^ardhouse  as  a  private  enter- 

Srise,  but  the  maintenance  of  the  guardhouse  is 
I  pursuance  of  its  governmental  functions,  and. 


In  so  doing.  It  is  but  an  arm  of  the  stats  in  up- 
holding the  public  peace. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1S45;  Dec.  Dig.  I 
729.*] 

Appeal  from  Circuit  Court,  Shelby  County. 

"Not  to  be  officially  reported." 

Action  by  Shelby  Morgan  against  th^  City 
of  Shelby vllle.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Gilbert  Sc  Gilbert,  'for  appellant  P.  J. 
Beard,  for  appellee. 

LASSINO,  J.  Appellant  was  arrested  by 
a  member  of  the  police  force  of  the  city  of 
Sbelbyville,  chargM  with  being  drunk  and 
disorderly,  and  placed  in  the  guardhouse  in 
said  city,  and  there  detained  over  night.  At 
the  time  he  was  placed  in  the  guardhouse 
five  or  six  other  prisoners  were  being  con- 
fined therein  upon  similar  charges.  Some 
time  during  the  night  appellant  was  set  up- 
on, and  severely  beaten  by  two  of  the  prison- 
ers. To  recover  damages  for  the  injury  which 
he  says  he  sustained  at  the  hands  of  his  fel- 
low prisoners  be  brought  suit  against  the 
city,  alleging  that  his  Injury  was  the  direct 
result  of  the  negligence  of  the  city  in  falling 
to  provide  a  suitable  keeper  or  guard  at  the 
house  where  he  was  imprisoned.  A  general 
demurrer  was  sustained  to  his  petition,  and, 
to  test  the  correctness  of  this  ruling  on  the 
part  of  the  trial  Judge,  he  prosecutes  this 
appeal. 

It  is  admitted  that,  as  a  general  proposi- 
tion, a  city  is  not  liable  for  the  negligence 
of  its  officers  or  agents,  and  that  the  au- 
thorities in  this  state  abundantly  establish 
this  proposition.  But  it  is  earnestly  insisted 
that,  as  all  fines  which  were  Imposed  in  the 
city  court  for  violations  of  ordinances  of  the 
city  were  by  virtue  of  the  statute  covered 
Into  the  city's  treasury  rather  than  paid 
over  to  the  state,  the  city  was  engaged  in 
maintaining  its  guardhouse  as  a 'private  en- 
terprise for  its  especial  benefit  and  that 
In  erecting  and  maintaining  this  guardhouse, 
it  was  not  engaged  in  the  discharge  of  a 
public  duty  as  an  arm  of  the  state.  This 
proposition  is  contended  for  with  much  ear- 
nestness by  counsel  for  appellant  in  brief, 
and,  if  a  new  question,  would  be  entitled  to 
consideration.  But  practically  the  identical 
point  raised  here  was  decided  in  the  case  of 
Jones  V.  City  of  Corbln,  98  S.  W.  1002,  30 
Ky.  Law  Rep.  374,  in  which  this  court  held : 
"The  maintenance  of  a  municipal  court  and 
prison  is  in  pursuance  of  the  city's  govern- 
mental functions,  and  In  so  doing  it  Is  but 
an  arm  of  the  state  in  upholding  the  pub- 
lic peace  and  safety.  The  principle  is  well 
established  that  municipal  corporations  are 
not  liable  either  for  the  nonfeasance  or  mal- 
feasance of  their  public  officers  in  the  dis- 
cbarge   of    their    governmental    functions." 
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Under  the  authority  of  Jones  t.  City  of  Cor- 
blD  the  demurrer  was  properly  sustained. 
Judgment  affirmed. 


GREEN  y.  SMOCK. 

(Court  of  Appeals  of  Kentucky.    Oct  7.  1900.) 

Basements  (|  2B'^— Passwat— Dubatioh  of 
Right. 

Where  for  more  than  15  years  plaintiff  and 
hia  grantors  used  a  pasaway  as  a  matter  of  right, 
and  the  right  to  use  it  was  given  by  the  common 
grantor  of  plaintiff  and  defendant,  and  defend- 
ant  knew  of  the  paasway  and  its  nse  when  he 
purchased,  and  it  was  at  times  almost  indispen- 
sable to  plaintiff's  farm,  the  easement  was  not 
one  at  will,  and  plaintiff  was  entitled  to  restrain 
defendant  from  obstructing  it. 

[Eld.  Note.— For  other  cases,  see  Essements, 
Cent.  Dig.  |  72;  Dec.  Dig.  I  29^*J 

Appeal  from  Circuit  Court,  Daviess  County. 

"Not  to  be  officially  reported." 

Action  by  William  Green  against  J.  T. 
Smock.  Judgment  for  defendant,  and  plain- 
tiff  appeals.    Reversed,  with  directions. 

La  Vega  Clements  and  Ben  D.  Rlngo,  for 
appellant  Sweeny,  Bills  &  Sweeney,  for 
appellee. 


CARROI<U  J.  This  Is  a  passway  case 
growing  out  of  a  suit  by  the  appellant  Green 
to  enjoin  the  appellee  Smock  from  obstruct- 
ing a  passway  over  his  land  that  Green 
claimed  the  privilege  of  using  as  a  matter 
of  right  The  lower  court  dismissed  Green's 
petition,  and  he  appeals. 

The  passway  has  been  used  by  Green  and 
bis  vendors  for  more  than  15  years,  so  that 
the  only  question  in  the  case  Is  whether  or 
not  the  use  was  a  permissive  one  that  could 
be  revoked  at  the  pleasure  of  Smock  or  his 
vendors,  or  a  right  that  the  users  could  not 
be  deprived  of.  The  land  of  Smock  Is  situat- 
ed between  the  land  of  Green  and  the  Curds- 
vllle  and  Delaware  road;  and  Green  and  the 
persons  who  occupied  the  land  now  owned 
by  him  have  for  a  number  of  years  been 
I>as9lng  throtigh  the  land  now  owned  by 
Smock  In  going  to  and  from  the  Green  land 
to  the  public  road.  There  Is  some  evidence 
that  there  Is  another  road,  called  the  "Alvis 
Ferry  road,"  that  runs  near  Green's  farm, 
and  that  affords  as  many  facilities  for  get- 
ting to  public  places  as  does  the  CurdsvlUe 
and  Delaware  road;  but  this  AItIs  Ferry 
road  Is  Inaccessible  to  Green  a  part  of  the 
year  on  account  of  high  water  following 
rains  and  floods  that  Interferes,  and.  In  fact 
prevents  the  use  of  it  by  him.  It  also  ap- 
pears that  the  impassable  condition  of  this 
Alvis  Ferry  road  could  be  remedied  by  the 
erection  of  a  bridge,  but  we  do  dot  deem  It 
necessary  to  discuss  further  the  evidence  con- 
cerning this  Alvis  Ferry  road  except  to  say 
that  If  Green  Is  denied  the  nse  of  an  outlet 
through  the  Smock  land,  he  will  be  prevented 


from  getting  to  a  public  road  many  times 
during  the  year  and  often  for  many  days. 

Prior  to  1880  the  land  now  owned  by 
Smodc  and  Green  waa  owned  by  Mitcheaon. 
Some  time  In  the  SfVu  Mltcheson  sold  the 
Green  land  to  McCann,  and  it  passed  from 
McCann  to  Ukens,  and  from  Likens  to  Brady, 
from  whom  Green  purchased.  After  his  sale 
of  the  Green  land  to  McCann,  Mltcheson  sold 
the  Smock  land  to  Gilmore,  and  the  Gilmores 
owned  it  until  Green  purchased  It  from  tbem 
in  1907.  McCann,  Likens,  and  Brady  eadi 
testify  that  when  they  owned  the  Green 
land,  there  was  a  passway  from  It  throng 
the  Smock  land,  which  was  used  by  them  and 
their  tenants.  McCann' testified  that  when 
he  bought  from  Mltcheson,  it  was  agreed 
that  he  was  to  have  a  passway  through  the 
land  now  owned  by  Smock,  and  that  Mltche- 
son promised  that.  If  he  ever  sold  the  land 
now  owned  by  Smock,  he  would  reserve  In 
the  deed  conveying  It  a  right  of  way  through 
the  place  for  the  benefit  of  the  Green  land: 
but  for  some  reason  no  notice  was  made  of 
the  passway  in  the  deed  of  Mltcheson  to  Oil- 
more.  There  have  always  been  gates  on  this 
passway;  and  for  a  while  when  Gilmore 
owned  the  Smock  land  and  Likens  owned 
the  Green  land  these  gates  were  kept  lodted 
for  the  purpose  of  keeping  some  undesirable 
persons  from  using  the  passway.  All  of 
these  witnesses  testified  that  they  used  this 
passway  as  a  matter  of  right  end  that  the 
persons  who  owned  the  Smock  land  never 
prevented  them  from  traveling  over  the 
passway  except  on  one  occasion  when  the 
gate  was  locked  by  a  tenant  of  Gilmore,  but 
promptly  opened  after  the  matter  was  called 
to  the  attention  of  the  county  Judge.  The 
testimony  for  Smock,  although  It  establishes 
that  the  occupants  of  the  Green  land  bad 
used  this  passway  for  many  years,  tends  to 
show  that  it  was  used  by  the  permission  of 
the  Gilmores,  and  never  as  a  matter  of  right 
by  any  person. 

We  have  carefully  read  the  record,  and  our 
conclusion  Is  that  the  right  of  Green  and  his 
vendors  to  use  this  passway  was  more  than 
permissive.  It  is  clearly  proven  that  the 
right  to  use  It  was  given  by  Mltcheson  to 
McCann,  and,  when  Smock  purchased  the 
land,  he  had  full  knowledge  of  the  fact  that 
this  passway  ran  through  it,  and  that  It  was 
used  by  Green  and  his  vendors.  That  It  Is 
very  useful  and  at  times  almost  Indispensable 
to  Green's  farm  there  can  be  no  doubt  and 
to  close  it  would  subject  him  to  great  in- 
convenience and  serious  loss.  We  think  he 
was  entitled  to  the  relief  asked.  The  de- 
cided weight  of  the  evidence  is  to  the  effect 
that  Green  and  his  vendors  for  more  than 
16  years  prior  to  the  institution  of  this  ac- 
tion used  the  passway  as  a  matter  of  right, 
and  this  view  of  the  cose  Is  strongly  sup- 
ported by  the  manner  In  which  the  right 
to  its  use  was  first  granted.    The  law  o&  the 
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subject  of  paamrayB  Is  so  fully  stated  In 
Smith  r.  Penningrton,  122  Ky.  355,  81  8.  W. 
730,  28  Ky.  Law  Rep.  1282,  8  U  R.  A.  (N. 
S.)  149,  Stewart  v.  Brnmley  (Ky.)  119  S.  W. 
798.  (Renault  r.  GraTltt.  85  S.  W.  184,  27  BCy. 
tAw  Rep.  408,  and  Sparks  t.  Rogers,  97  8. 
W.  11,  29  Ky.  Law  Rep.  1170,  that  It  Is  not 
necessary  to  do  more  than  refer  to  these  an- 
tborlties. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  enter  a  Judgment  awarding  to 
Green  the  nse  of  the  passway,  and  restrain- 
ing Smock  from  interfering  with  such  nse; 
hat  Smock  may  continue  the  gates  as  they 
were  when  this  action  was  brought 


BVAN8  ▼.  EVANS. 

(Court  of  Appeals  of  Kenta<^.    Sept  80, 
1909.) 

IQXKOTTTOSS    ARD    ADMINISTBATOBS    (|    121*)— 

Administbatou  Cox  Tzstauknto  Annezo. 
Under  Ky.  St  1909.  |  8801  (Russell's  St  | 
?}937),  providing  that  it  tltere  be  no  executor 
appointed  by  the  will,  or  if  the  executor  dies  or 
fails  to  qualify,  the  court  may  grant  adminis- 
tiatioD  with  the  will  annexed,  and  section  3892 
Csection  3938),  providing  that  such  an  adminis- 
trator shall  nave  the  same  power  and  author- 
ity "as  the  ezecuton  therein  named,"  such  an 
administiator  appointed  where  no  executor  was 
named  has  such  iwwers  as  an  executor  if  named 
would  have  had ;  bo  that  the  will  providing  for 
sale  of  real  estate  for  purpose  of  division,  and 
not  naming  the  donee  of  the  power,  such  admin- 
istrator is  by  necessary  implication  vested  with 
the  power. 

[Bid.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Ont  Dig.  ||  493,  493^  ; 
Dec.  Dig.  I  121.*] 

Appeal  from  Circuit  Court,  Nelson  County. 

"To  be  ofDcially  reported." 

Action  by  Elijah  S.  Evans,  administrator, 
with  the  win  annexed,  against  Edward  Ev- 
ans. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

J.  Smith  Barlow,  for  appellant  Nat  W. 
Ilalstead,  for  appellee. 

HOB80N,  3.  Elijah  S.  Evans  died  a  resl- 
tlent  of  Nelson  county  on  October  23,  1908, 
leaving  a  will  which  was  duly  probated  In 
the  Nelson  connty  court  The  will  la  in 
these  words: 

"I,  Elijah  S.  Evans  of  the  county  of  Nel- 
son, State  of  Kentucky,  being  of  sound  mind 
and  disposing  memory  do  make  and  declare 
this  to  be  my  last  will  and  testament 

*'l.  I  want  all  my  debts  and  funeral  ex- 
penses paid. 

"2.  I  give  and  devise  to  my  sister  Hary 
Bell  Etvans  all  of  my  real  estate,  the  farm 
that  I  now  live  on  as  long  as  she  lives,  and 
after  ber  death  it  is  to  be  sold  and  divided 
equally  between  my  brothers  and  sisters  or 
their  heirs  namely.  Or.  J.  B.  Evans,  Samuel 
V.  ESvans,  James  E.  Evans,  Augusta  Shnrley 
and  the  wife  and  children  of  W.  H.  Wil- 
liams except  the  heirs  of  my  sister  Sallie 


Ann  Oray,  I  give  them  one  dollar  each.  My 
sister  Rhoda  E.  Oray  being  in  good  circum- 
stances I  wish  her  to  have  only  one  dollar. 

"Now  this  is  to  take  place  of  any  former 
will  I  may  have  written.  I  declare  I  wish 
this  will  to  be  carried  out  according  to  my 
bequest" 

No  executor  being  named  in  the  will,  the 
court  appointed  S.  P.  Evans  administrator 
of  the  will  annexed.  Mary  Bell  I^ans,  the 
sister  named  in  the  will,  died  a  few  days 
after  tbe  testatw.  The  administrator,  after 
her  death,  for  the  purpose  of  carrying  out 
the  will,  sold  the  tract  of  land  referred  to  in 
It  to  Edward  Evans  for  $4,968,  making  him 
a  deed  and  taking  his  notes  with  surety  for 
the  purchase  money.  The  purchaser  re- 
fused to  pay  the  first  note  when  it  fell  due 
vpon  the  ground  that  be  did  not  get  title 
to  tbe  land  by  the  deed.  The  administrator 
then  brought  this  suit  The  circuit  court 
held  the  title  good,  and  entered  Judgment  in 
favor  of  the  administrator  as  prayed.  Ftom 
this  Judgment  the  purchaser  appeals. 

The  only  question  arising  in  tbe  case  is: 
Had  the  administrator  the  power  to  sell  and 
convey  the  land?  This  turns  upon  the  prop- 
er construction  of  the  statute  regulating  the 
matter,  which  is  as  follows:  "If  there  be  no 
executor  appointed  by  the  will,  or  if  all  the 
e^Fecutors  therein  named  die,  or  refuse  the 
executorship,  or  fall  to  give  bond  as  required 
by  law,  which  shall  amount  to  such  refusal, 
the  court  may  grant  administration,  with  the 
will  annexed,  to  the  person  who  would  have 
been  entitled  to  administration  if  there  had 
been  no  will."  "An  administrator,  with  the 
will  annexed  shall  possess  and  exercise  all 
power  and  authority,  and  shall  have  the 
same  rights  and  Interest  and  be  responsible 
In  like  manner,  as  the  executors  therein 
named,  or  any  of  them."  Sections  3891, 
3892,  Ky.  St.  (Russell's  St  If  3937.  3938). 
It  will  be  observed  that  an  administrator 
with  the  will  annexed  may  be  appointed  If 
there  is  no  executor  named  In  the  will,  or  If 
the  executor  or  executors  named  therein  die 
or  fall  to  qualify.  It  will  also  be  observed 
that  an  administrator  with  tbe  will  annexed 
possesses  and  may  exercise  the  same  power 
and  authority  "as  tbe  executors  therein 
named  or  any  of  them."  Tbe  will  in  contest 
named  no  executor,  and  it  is  insisted  that 
only  such  power  la  conferred  upon  the  ad- 
ministrator with  the  will  anitexed  as  the  ex- 
ecutor named  in  the  will  might  exercise, 
and,  if  no  executor  is  named,  be  has  no 
power  over  tbe  real  estate  If  this  is  the  con- 
struction of  the  statute,  then  it  does  not  de- 
fine the  power  of  an  administrator  with  the 
will  annexed  where  no  executor  Is  named  In 
the  will.  The  statute  authorizes  the  appoint- 
ment of  an  administrator  with  the  will  an- 
nexed if  no  executor  Is  named  In  the  will, 
or  if  tbe  executor  named  dies  or  refuses  to 
qualify.    The  second  section  was  intended 
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to  define  the  power  of  the  administrator 
wltta  the  will  annexed,  when  appointed  under 
the  first  section  In  either  contingency  named 
therein.  To  construe  it  otherwise  would  be 
to  say  that,  where  the  will  names  no  exec- 
utor, the  power  of  the  administrator  with 
the  will  annexed  is  not  defined  by  the  stat- 
ute. The  Legislature  had  no -such  construc- 
tion In  mind.  The  second  section  was  In- 
tended to  apply  to  all  administrators  with 
the  wlU  annexed,  and  the  meaning  is  that  he 
shall  have  the  same  power  as  he  would  have' 
if  named  as  executor  In  the  will.  The  rule 
is  ordinarily  so  expressed  In  the  text-books. 
See  18  Cyc.  1321 ;  Schouler  on  Executors,  { 
123. 

It  has  often  been  held  under  the  statute 
that  the  administrator  with  the  will  annexed 
may  sell  and  convey  land  which  is  ordered 
by  the  will  to  be  sold  for  the  purpose  Of  di- 
vision. Gulley  V.  Prather,  7  Bush,  167; 
Shields  T.  Smith,  8  Bush,  601;  Harding  y. 
Weislger  (Ky.)  109  S.  W.  890.  In  Sims  v. 
BIrdsong,  50  S.  W.  993,  21  Ky.  Law  Rep.  73, 
where  as  here  the  will  did  not  name  an  ex- 
ecutor, the  court  said:  "By  the  statute  an 
administrator  with  the  will  annexed  is  given 
all  the  power  and  authority  of  an  executor. 
He  can  sell  and  convey  land,  collect  debts, 
divide  and  distribute  the  property,  and  per- 
form every  duty  necessary  to  carry  out  the 
provisions  of  the  will."  Mobberly  v.  John- 
son's Executor,  78  Ky.  274,  Is  practically  to 
the  same  effect  The  will  here  directs  a 
sale  of  the  land,  and  a  division  of  the  pro- 
ceeds equally  among  certain  devisees.  The 
purpose  of  appointhig  an  administrator  with 
the  will  annexed  is  to  vest  in  him  the  carry- 
ing out  of  the  testator's  will.  In  Marrett  v. 
Babb's  Executor,  91  Ky,  90,  15  S.  W.  4,  the 
court  said:  "Upon  the  death  of  the  owner 
his  real  estate  at  once  passes  to  his  heirs 
or  devisees  in  the  absence  of  testamentary 
counter  direction  from  him.  The  personal 
representative,  whether  he  be  administrator 
or  executor,  has  no  inherent  authority  or  ti- 
tle to  it  by  virtue  of  his  appointment  merely. 
In  case  he  be  executor,  such  power  or  right 
does  not  exist,  unless  it  be  conferred  by  the 
will.  To  enable  him  to  sell  it,  the  power 
must  either  be  expressly  given  or  arise  by 
Implication.  If  the  avails  are  to  pass 
through  his  hands  In  the  execution  of  his 
office,  as  for  the  payment  of  debts  or  lega- 
cies, then  the  power  to  sell  will  be  Implied. 
If  the  will  directs  a  sale,  but  does  not  name 
the  donee  of  the  power,  and  the  proceeds 
must,  either  by  its  provisions  or  by  the  rules 
of  law,  be  distributed  by  the  executor,  then 
he,  by  necessary  Implication,  is  Invested 
with  the  power  of  sale,  unless  some  other  in- 
tention upon  the  part  of'  the  testator  be 
shown  by  bis  will."  As  the  will  here  directs 
the  sale  and  does  not  name  the  donee  of  the 
power,  the  person  who  Is  by  law  to  execute 
the  will,  and  who  is  given  the  same  power 


as  If  named  a[n  executor,  is  by  nece'ssaf  y  Ixa- 
plication  Invested  with  the  power  of  sale. 
Judgment  a£Brmed. 


BAIN,  Treasurer,  et  al.  v.  CITY  OP 
LEXINGTON. 

(Court  of  Appeals  of  Kentucky.     Sept.  28, 
1009.) 

Municipal   Cobpobations   (i{   270,    867*)  — 

Public  Impeovements— Sewebs. 

Under  Ky.  St.  1909,  |  3105  (Rassell's  St 
t  1191),  empowering  the  city  council  to  con- 
struct sewers,  and  to  provide  tor  their  construc- 
tion out  of  the  general  fund,  the  council  has 
discretion  both  as  to  what  sewers  shall  be  con- 
structed and  when  the  woric  shall  be  done  at 
the  common  expense,  and,  while  the  council  may 
not  incur  any  indebtedness  beyond  the  revenues 
of  the  year  without  a  vote  of  tl^e  people,  it  may, 
with  the  assent  of  a  two-thirds  vote,  mcur  an 
indebtedness  for  this  purpose,  though  the  act 
for  the  government  of  cities  of  the  second  class 
does  not  in  terms  authorize  the  council  to  order 
an  election  on  the  question  whether  such  an  in- 
debtedness shall  be  incurred. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  725,  1841;  Dec 
Dig.  H  270,  867.*] 

Appeal  from  Circuit  Court,  Fayette  County, 

"Not  to  be  officially  reported." 

Petition  by  the  City  of  Lexington  for  writ 
of  mandamus  against  John  W.  Bain,  treas- 
urer, and  others.  -  Judgment  for  petitioner, 
and  respondents  appeal.    Affirmed. 

J.  Embry  Alien,  for  appellee. 

HOBSON,  J.  On  October  1,  1908,  the  city 
of  Lexington  desiring  to  issue  its  bonds  in 
the  amount  of  $25,000  for  the  purpose  of  ol)- 
tainlng  funds  to  extend  its  main  system  of 
sewerage,  authorized  to  l>e  constmcted,  but 
not  actually  contracted  for,  prior  to  March 
19,  1894,  the  general  council  passed  an  or- 
dinance submitting  to  the  qualified  voters  of 
the  city  at  the  regular  election  to  be  held 
November  8,  1908,  the  question  whether 
bonds  should  be  issued  for  the  purpose  in- 
dicated. The  election  was  duly  held  under 
the  ordinance.  The  county  court  also  made 
an  order  at  the  request  of  the  city  directing 
the  election  to  be  held,  and  ordering  the 
sheriff  to  advertise  the  election.  At  the  elec- 
tion 2,861  votes  were  cast  upon  the  question, 
2,064  votes  were  cast  In  favor  of  the  bond 
Issue,  and  797  were  cast  against  it  The 
proposition  having  carried  by  a  more  than 
two-thirds  vote,  the  general  council  on  No- 
vember 12,  1908,  passed  an  ordinance  direct- 
ing the  issue  and  sale  of  the  bonds.  The  in- 
debtedness thus  to  be  incurred  Is,  When  con- 
sidered with  the  other  Indebtedness  of  the 
city,  within  the  constitutional  limit  The 
treasurer  and  the  city  clerk  declined  to  sign 
the  bonds  or  attach  the  seal  of  the  city  to 
them,  and  this  suit  was  brought  against 
them  for  a  mandamus  to  reqidre  them  to  do 
so.  They  filed  a  general  demurrer  to  the  pe- 
tition.   Their  demumer  was  overruled,  and. 
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they  decUnlng  to  plead  farther,  a  Jadgment 
-was  entered  as  prayed  in  the  petition.  From 
this  Judgment  the  appeal  before  us  la  prose- 
cuted. 

By  section  3106,  Ky.  8t  1900  (RusseU's  St 
i  1194),  the  general  council  Is  given  power 
to  construct  sewers,  and  may  provide  for 
their  construction  out  of  the  general  fund. 
The  sewers  which  were  proposed  to  be  con- 
structed were  an  extension  of  the  main  sew- 
ers so  as  to  afford  better  outlet  for  the 
lateral  sewers.  The  council  was  authorized 
under  the  charter  to  make  such  necessary 
extenrion  of  the  main  sewers  as  was  neces- 
sary at  the  public  expense.  The  plain  pur- 
pose of  the  statute  was  to  leave  It  within 
the  discretion  of  the  council  both  as  to  what 
■ewers  should  be  constructed  and  when  the 
work  should  be  done  at  the  common  ex- 
pense. And,  while  the  council  could  not  In- 
cur any  Indebtedness  beyond  the  revenues 
of  the  year  without  a  vote  of  the  people, 
still  it  could  with  the  assent  of  a  two-thirds 
vote  incur  an  Indebtedness  for  this  purpose. 
See  State  v.  Babcock,  22  Meb.  614,  35  N.  W. 
941;  State  V.  Madison,  7  Wis.  688;  Rich- 
mond V.  McOlrr,  78  Ind.  192;  28  Encyc.  of 
Law,  1B78.  That  a  municipality  may  Issue 
bonds  when  authorized  by  a  vote  of  the  peo- 
ple as  provided  in  the  Constitution  has  In 
effect  been,  held  by  this  court  in  several 
casies.  See  CBryan,  Clerk,  v.  Owensboro, 
113  Ky.  680,  68  S.  W.  858,  69  S.  W.  800, 
24  Ky.  Law  Rep.  469, 645;  City  of  Lexington 
T.  Kentucky  Chautauqua  Assembly,  114  Ky. 
781,  71  S.  W.  943,  24  Ky.  Law  Rep.  1568. 

It  Is  true  that  the  act  for  the  government 
of  cities  of  the  second  class  does  not  in 
terms  authorize  the  council  to  order  an  elec- 
tion, taking  the  sense  of  the  people  as  to  the 
Incnrrlng  of  an  indebtedness  beyond  the 
revenues  provided  for  the.  year;  but,  as  Is 
poipted  out  in  the  cases  referred  to,  when 
tb«  several  acts  for  the  government  of  cities 
of  the  State  are  read  together,  it  is  manifest 
that  the  Legislature  did  not  intend  to  leave 
the  cities  of  the  first,  second,  and  third  class 
without  this  power,  and  that  it  is  necessarily 
gjraBted  in  the  general  powers  conferred 
qppiD  these  cities  by  the  acts  governing 
tbem.! Judgment  affirmed. 


"BLADE  V.  CITY  OP  LEXINGTON. 
(Court  of  Appeals  of  Kentuckj.    Sept  27,  1900.) 

iNjtrHonoii  (I  84*)— Rmtbainino  t^  Pass- 

Irfo  or  Alt  Obdivtanci;. 
■  A  city  council  mav  not  be  enjoined  from 
at/ssipif-  ao  ordinance  defining  and  granting -a 
franchise,,  such  an  ordinance  being  an  exercise 
of  legislative  function;  the  remedy  bejng  by 
proceedlnn  against  enforcement  oi  the  ordi- 
aance-  if  it  1M  void. 

(Hid.   Note.— For  other  cases,  see  Injunction, 
CBBt  .Plft  1 154 ;  Dec.  Dig.  §  84.*] 

'  .Suit -by  Xi  T.   Slade  against-  th«  City  eif 
tMjtiagtoa  for  Injunction.'   Defendant  'tnovee 
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to  dissolve  the  Injunction  granted  by  the 
trial  court    Motion  sustained. 

"Not  to  be  officially  reported." 

Samuel  M.  Wilson,  for  plaintiff.  Alex  P. 
Humphrey,  Allen  &  Duncan,  George  C.  Webb, 
J.  Embry  Allen,  and  StoU  &  Bush,  for  de- 
fendant 

HOBSON,  J.  To  secure  a  better  water 
supply  for  the  city  of  Lexington,  the  Lex- 
ington Hydraulic  &  Manufacturing  Company 
was  Incorporated  by  an  act  approved  Feb- 
ruary 27,  1882  (Loc.  &  Friv.  Acts  1881-82, 
p.  687,  c.  383).  The  corporation  was  au- 
thorized to  agree  with  the  city  of  Lexington, 
Its  inhabitants,  and  others  choosing  to  take 
water  regarding  the  rates  at  which  the  wa- 
ter was  to  be  furnished,  provided  the  com- 
pany should  within  two  years  furnish  a 
supply  of  pure  water  sufficient  for  the  use  of 
all  the  citizens  of  the  city  agreeing  to  take 
it.  The  act  contemplated  that  the  company 
should  go  to  considerable  expense  In  provid- 
ing reservoirs  of  water,  laying  mains,  and 
equipping  a  plant  Pursuant  to  the  act,  the 
company  constructed  a  system  of  reservoirs 
sufficient  to  supply  the  city  with  water  at  all 
times.  It  laid  its  mains,  erected  its  plant, 
and  under  a  contract  with  the  city  has  since 
that  time  been  supplying  the  city  with  wa- 
ter. The  10th  section  of  the  act  Is  as  fol- 
lows: "This  act  shall  be  and  remain  in 
force  for  the  term  of  sixty  years  from  and 
after  its  passage;  but  the  Legislature  may 
at  any  time  alter,  amend  or  repeal  this  act 
by  a  vote  of  majority  of  each  branch  there- 
of; but  such  alteration,  amendment  or  re- 
peal shall  not  be  made  within  thirty  years  of 
the  passage  of  this  act  unless  it  shall  be 
made  to  appear  to  the  Legislature  that 
there  has  been  a  violation  by  the  company 
of  some  of  the  provisions  of  this  act" 

The  city  ordinance  under  which  the  con- 
tract with  the  water  company  was  made, 
among  other  things,  contained  these  provi- 
sions: "The  said  company  shall  build  and 
put  in  operation  within  one  year  from  the 
date  of  this  contract  a  system  of  water 
works  of  a  sufficient  capacity  to  supply  said 
city  of  Lexington  with  pure  and  wholesome 
water  for  public,  private  and  -manufacturing 
uses."  "The  said  company  further  agrees  to 
givef'  to  the  city  of  Lexington  the  option  of 
pnrcbafelng  the  pumps,  engines,  boilers,  mains 
and  all  the  other  machinery  and  apparatus 
used  in-  the  construction  and  operation  of 
said  wat4r.  works  at  any  time  after  the  ex- 
piration'of  five  years  from  the  completion 
of  same,  at  a  price  to  be  fixed  by  three  009 
missloners,  one  of  ^'hom  Is  to  ba  .appointed 
by  said  city  of  Lexington,  one  by«aid;cotB- 
pany,  the  third  to  -foe  chosea  by  .-.these  ty;o.-" 
"At  the  expiration  of  twentytflve  years  from 
date  of  completion  and  testing  of -said  wat» 
works  if  the  city  of  Lexington  4oe8  not  or 
has  not  purefaased  said  water- works  upon 

In  Dm.  *  Am.  Dtga.  UOT  to  date,  A  Raportar  Indena 


Digitized  by 


Google 


G22 


121  SOUTHWESTERN  RBPORTKR. 


<Ky- 


above  terms.  It  shall  renew  the  contract  trlth 
said  company  for  twenty-five  years  longer 
upon  terms  as  mntnally  agreed  upon  at  that 
time." 

The  twenty-five  years  named  In  the  con- 
tract expires  In  the  winter  of  1910.  In  the 
spring  of  this  year  the  mayor  called  the  at- 
tention of  the  council  to  the  fact  that  the 
contract  between  the  water  company  and 
the  city  would  expire  in  the  early  part  of 
next  year,  and  a  committee  of  five  was  ap- 
pointed to  consider  a  new  contract;  the  city 
not  having  exercised  its  option  to  purchase 
the  plant.  Subsequently  five  members  of  the 
Commercial  Club  were  added  to  the  com- 
mittee, which  was  then  called  a  commission, 
and  was  allowed  30  days  in  which  to  re- 
port to  the  council  a  contract.  After  hearing 
the  parties  at  length,  the  commission  report- 
ed to  the  council  in  favor  of  what  is  called 
in  the  record  the  Lazarus  contract,  rejected 
what  Is  known  in  the  record  as  the  McDow- 
ell contract  Thereupon  the  mayor  called  a 
special  session  of  the  council,  among  other 
things,  to  take  action  upon  the  report  of 
the  commission  in  the  matter  of  the  contract 
with  the  water  company.  After  the  procla- 
mation of  the  mayor  calling  the  special  ses- 
alon  of  the  council  had  been  Issued,  and  be- 
fore the  council  had  met  or  any  ordinance 
had  been  introduced  before  it,  J.  T.  Slade,  a 
taxpayer  of  the  city,  suing  for  himself  and 
all  other  taxpayers,  brought  this  suit  against 
the  city,  the  mayor,  and  the  city  council  to 
enjoin  the  council  from  passing  an  ordinance 
authorizing  the  making  of  the  Lazarus  con- 
tract on  the  part  of  the  city  with  the  water 
company;  the  ground  of  the  action  being 
that  such  an  ordinance  was  in  effect  the 
granting  of  a  franchise,  and  the  creation 
of  an  indebtedness  beyond  the  income  of  the 
city  provided  for  the  year.  The  circuit 
court  granted  an  injunction  as  prayed,  and 
the  defendants  have  entered  a  motion  before 
me  to  dissolve  the  injunction.  On  the  hear- 
ing of  the  matter  all  the  other  members  of 
the  court  sat  with  me. 

It  Is  insisted  for  the  defendants,  among 
other  things,  that  the  provisions  of  the  pres- 
ent Constitution  are  not  applicable  to  the 
case  because  the  water  company  has  a  vest- 
ed right  under  its  charter  and  contract  made 
in  the  year  1883  before  the  adoption  of  the 
Constltutkm ;  but  we  have  not  found  it  nec- 
essary to  pass  npon  this  question,  and  no 
opinion  to  intimated  as  to  It  At  the  time 
the  mlt  was  brought  the  council  had  taken 
no  action.  The  l^lslative  power  of  the  city 
to  vested  in  the  council,  and  within  its  sphere 
the  council  la  entitled  to  the  same  respect 
from  tlM  courts  as  the  state  Legislature 
would  be  in  a  matter  within  its  Jurisdiction. 
The  courts  will  refuse  to  carry  into  effect 
a  void  ordinance,  and  they  will  enjoin  its 
enforcement,  but  they  will  not  entertain  ju- 
risdiction to  enjoin  the  council  from  con- 
sidering a  matter  within  Its  Jiirlsdlction.    In 


New  Orleans  Waterworlu  CompaAy  v.  New 
Orleans,  164  D.  S.  471,  17  Snp.  Ct  161,  41 
L.  Ed.  S18,  the  United  States  Supreme  Court 
had  before  it  this  case.  The  city  of  New 
Orleans  had  granted  to  the  New  Orleans  Wa- 
terworks Company  a  certain  franchise.  Be- 
fore that  franchise  axpired,  it  undertook  to 
grant  to  a  man  named  Rivers  a  like  fran- 
chise. Upon  appeal  to  the  UiUted  States 
Supreme  Court  it  was  held  that  the  grant 
to  Rivers  was  void,  and  he  was  enjoined 
from  acting  under  it.  Thereafter  the  council 
had  before  it  ordinances  granting  similar 
franchises  to  persons  other  than  Rivers,  and 
the  water  company  brought  suit  to  enjoiu 
the  council  from  passing  these  ordinances  on 
the  grotmd  that  the  question  of  its  exdosive 
right  had  been  settled  in  the  Rivers  Case. 
The  court  held  that  the  bill  cotild  not  be  en- 
tertained. After  referring  to  a  number  of 
authorities,  it  thus  simmied  up  the  matter : 
"In  view  of  the  adjudged  cases,  it  cannot 
be  doubted  that  the  Legislature  may  delegate 
to  municipal  assemblies  the  power  of  enact- 
ing ordinances  that  relate  to  local  matters, 
and  that  such  ordinances,  if  l^ally  enacted. 
have  the  force  of  laws  passed  by  the  Legis- 
lature of  the  state,  and  are  to  be  respected 
by  alL  But  the  courts  will  pass  the  line 
that  separates  Judicial  from  legislative  au- 
thority if  by  any  order  or  in  any  mode  they 
assume  to  control  the  discretion  with  which 
mtmlclpal  assemblies  are  invested,  when  de- 
liberating upon  the  adc^tion  or  rejection  of 
ordinances  proposed  for  their  adoption.  The 
passage  of  ordinances  by  such  bodies  arc 
legislative  acts  wliich  a  court  of  equity  vrill 
not  enjoin."  See,  also,  Stevens  v.  St  Mary*s 
Tralnhig  School,  144  111.  836,  32  N.  B.^962. 
18  L.  R.  A.  832,  86  Am.  St  Rep.  438 ;  Cap<- 
May  R.  R.  Co.  v.  City  of  Cape  May,  36  N.  J. 
Eq.  419;  Des  Moines  Gas  Co.  v.  City  of  Deis 
Moines,  44  Iowa,  605,  24  Am.  Rep.  766 ;  Har- 
rison V.  City  of  New  Orleans,  88  La.  Ann. 
223,  39  Am.  Rep.  272 ;  Montgomery  Oaall^t 
Co.  T.  City  of  Montgomery,  87  Ala.  245,  V 
South.  113,  4  Ia  R.  A.  616;  Lewis,  Mayor. 
V.  Denver  City  Waterworks,  19  Colo.  236. 
34  Paa  993,  41  Am.  St  Rep.  248;  State 
ex  rel.  Rose  v.  Superior  Court  of  MUwanluv 
County,  105  Wis.  677,  81  N.  W.  1046,  48  U 
R.  A.  819;  Lee  v.  Oty  of  McCook  (Neh.r 
116  N.  W.  966. 

The  authorities  ate  practically  agreed  that 
an  ordinance  defining  and  granting  a  fran- 
chise is  the  exercise  of  a  legislative  func- 
tion, and  that  a  court  of  equity  will  not  en- 
join a  council  in  the  exercise  of  its  legisla- 
tive functions.  There  Is  sound  reason  for 
this;  for,  if  the  legislative  authority  «c  a 
city  may  be  enjoined  from  ezerdsiag  its 
Judgment  in  all  cases  in  governmental  mat- 
ters where  it  is  insisted  by  the  complalaaut 
that  tlte  council  is  about  to  do  something 
which  it  has  no  authority  to  do,  «reat  con- 
fusion in  the  govwnment  of  cities  would 
ensue,  and  the  distinction  between  leglala- 
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tire  and  executive  funcUons  would  amouut 
tx»  little.  The  Ck>iistltutlon  forbids  tbe  Judi- 
cial department  from  interfering  with  the 
Legislature  In  its  functions.  The  purjpose 
uf  the  separation  of  the  government  into 
three  departments  was  to  preaerre  tbe  inde- 
pendence of  each.  If  an  ordinance  defining 
and  granting  a  franchise  may  be  enjoined, 
then  all  legislative  matters  before  the  coun- 
cil may  be  controlled  by  injunction,  such  as 
t  be  question  of  high  or  low  license,  the  fixing 
of  boundaries  of  the  city,  the  erection  of 
buildings  vUthln  the  city,  end  the  like, 
wherever  It  Is  conceived  that  tbe  council  is 
about  to  pass  some  ordinance  without  au- 
thority to  do  so.  If  such  were  tbe  practice, 
the  dignity  of  the  council  would  be  entirely 
destroyed,  and  the  office  would  be  so  burden- 
some that  many  persons  would  'shrlnli  from 
nfssuming'  It. 

In  the  case  before  us  tbe  plaintiff's  petl- 
tion  proceeds  upon  the  ground  that  the  wa- 
ter company  has  no  franchise  beyond  the  ter- 
mination of  Its  present  contract.  If  this  Is 
true,  the  ordinance  in  question  Is  necessarily 
one  defining  and  granting  a  franchise,  and, 
if  such  an  ordinance  may  be  enjoined,  tben 
all  ordinances  defining  and  granting  fran- 
fhises  may  likewise  be  enjoined.  The  water 
company  cannot,  after  the  expiration  of  its 
))rc8ent  contract,  use  the  streets  of  the  city 
unless  It  has  a  franchise  so  to  do.  If  tbe  pro- 
]iosed  ordinance  Is  not  one  defining  and 
$;ranting  such  a  franchise,  it  must  tie  so  be- 
i-ause  tbe  water  company  already  has  tbe 
franchise  under  Its  charter  and  present  con- 
tract; and  In  that  case  no  reason  Is  shown 
for  an  injunction.  The  court  does  not  de- 
tf>rmlne  that  this  Is  the  case.  It  expresses 
DO  opinion  as  to  what  are  the  rights  of  the 
water  company  under  its  charter  and  present 
•  ontract  It  only  determines  that  the  plain- 
tiff  Is  not  entitled  to  an  injunction  before 
tbe  council  has  acted  or  passed  upon  the 
matter.  In  City  of  Newport  v.  Newport 
I.lgbt  Co.,  84  Ky.  166,  the  Newport  Light 
Comimny  bad  a  franchise,  and  the  city  bad 
irranted  to  tbe  Doeber  Ught  CkuDitany  a 
franchise  and  had  made  a  contract  with  It 
Tbe  qoestion  in  the  case  was  whether  the 
city  should  be  enjoined  from  carrying  out 
its  contract  with  tbe  Dueber  Ught  Company. 
Id  Roberts  t.  City  of  Lonisrille,  92  Ky.  95, 
17  8.  W.  216,  la  Ky.  Law  Rep.  406,  13  L. 
R.  A.  844,  tbe  question  Involved  was  as  to 
the  right  of  tbe  city  to  control  certain  prop- 
erty. The  case  turned  upon  a  property  right, 
and  not  upon  the  exercise  of  a  governmental 
fnnctlon  by  tbe  council.  In  Keith  r.  John- 
Hon,  106  Ky.  421,  00  8.  W.  487.  22  Ky.  I^w 
Rep.  947,  tbe  court  carefully  pointed  out  tbe 
distinction  between  an  ordinance  defining 
and  creating  a  franchise  and  one  granting 
the  (nndklM  to  tbe  highest  and  best  bidder 
after  It  bad  been  createa  We  do  not  find 
anything  In  tbe  Kentucky  cases  cited  Incon- 


sistent with  the  trend  of  authority  against 
the  granting  of  Injunctions  to  restrain  the 
exercise  of  legislative  powers  by  municipal 
cotmclls. 

The  motion  to  dissolve  tbe  Injunction  Is 
sustained. 


STAMPER  et  al.  t.  CORNETT  et  al. 
(Court  of  Appeals  of  Kentocliy.    Oct  8,  1909.) 

1.  EnncRCE  ({  419*)— Parol  Bvidencb  A»- 
ncTiNO  WBiriNO — Dsxns — Conbidebation. 

^  Under  Ky.  St  1909,  i  470  (Russell's  St  t 
1775),  providing  that  no  action  shall  be  brought 
to  charge  any  person  on  any  contract  for  the 
sale  ot  leal  estate  unless  the  contract  or  sokne 
memoiandum  thereof  be  in  writing  and  signed 
by  tbe  party  to  be  charged  therewith,  but  tlie 
consideration  need  not  be  expressed  in  the  writ- 
ing but  may  be  proved  when  necessary,  or  dis- 
proved by  paro]  or  other  evidence,  the  recited 
consideration  of  a  conveyance  may  l>e  shown  to 
be  otlierwiBe  by  parol  evidence  without  an  al- 
legation of  fraud  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1912 ;    Dec.  Dig.  i  419.*] 

2.  Witnesses  (i  189»)  — Competehot  — Cor- 
vBBBATioNs  wrrH  Decedents. 

Under  the  express  provisionB  of  Civ.  Code 
Frac.  I  606,  witnesses  are  incompetent  to  tes- 
tify for  themselves  as  to  conversations  of  per- 
sons deceased. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.  i:  582-597;    Dec.  Dig.  i  139.*] 

8.  Vendob  and  Pubohabeb  (|  815*)— Action 
TO  Recoveb  Pubchasb  Pbice— SumciBNCv* 
or  Evidence. 

In  an  action  by  heirs  to  recover  the  price 
of  lands  conveyed  by  their  ancestor,  evidence 
KeU  to  support  a  finding  that  tbe  actual  con- 
sideration agreed  on  diifered  from  that  recited 
in  the  deed,  and  that  it  was  not  paid  by  the 
vendee. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  i  315.*] 

Appeal  from  Circuit  Court,  Letcher  (bounty. 

"Not  to  be  officially  reported." 

Action  by  Cynthia  Comett  and  others 
against  John  W.  Stamper  and  others.  Judg- 
ment for  plalntlffB,  and  defendants  appeal. 
Affirmed. 

Ira  Fields,  D.  D.  Fields,  and  B.  B.  Hogg, 
for  appellants.  Bailey  P.  Wootton,  Jesse 
Morgan,  and  Greene,  Van  Winkle  &  School- 
field,  for  appellees. 

O'REAR,  J.  Prior  to  1890  Isom  Stamper 
owned  about  15,000  acres  of  land  in  the  coun- 
ties of  Letcher  and  Perry.  He  sold  10,000  or 
12,000  acres  for  about  $7,000.  He  was  then 
very  old,  and,  being  much  harrassed  in  mind 
because  of  some  lawsuits  Involving  his  lia- 
bility on  the  warranty  of  titles  to  some  of 
the  land  be  had  sold,  he  determined  to  dis- 
pose of  tbe  remainder  of  bia  property.  As  a 
matter  of  fact  it  is  not  shown  in  this  suit 
we  now  have  In  hand  that  there  was  any 
legal  or  asserted  liability  against  Stamper 
when  he  made  the  oonveyancek  in  question. 
Tet  he  was  In  such  droad  on  the  score  that 
some  sort  of  suit  might  be  brought  against 
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blm  that  he  put  all  his  property  out  of  bis 
hands.  His  money  he  Intrusted  to  bis  son  L. 
N.  Stamper.  Be  at  or  about  that  time  made 
conveyances  of  his  lands  to  certain  of  his 
children,  the  main  body  of  It  to  his  son  L. 
N.  Stamper.  The  proof  shows  (so  the  chan- 
cellor found,  and  we  think  is  sustained  -  by 
the  record  in  doing  so)  that  be  took  obliga- 
tions from  the  grantees  to  pay  for  the  lands 
at  the  rate  of  H  per  acre.  But  these 
obligations,  which  were  called  notes,  be  de- 
livered to  others  of  bis  children,  and  then 
executed  receipts  to  the  ones  who  had  ex- 
ecuted the  notes  showing  that  they  bad  been 
paid.  The  old  man  died  intestate  a  few 
years  later.  Shortly  thereafter  L.  N.  Stamp- 
er died  Intestate.  Isom  Stamper  had  12  chil- 
dren. He  was  survived  by  all,  or  tbelr  de- 
scendants, save  two.  He  bad  made  no  ma- 
terial advancements  to  any  of  them.  This 
suit  Is  by  certain  of  his  heirs  against  the 
heirs  of  L.  N.  Stamper  to  recover  the  pur- 
chase price  of  the  land  conveyed  to  blm  and 
above  mentioned,  described  as  containing 
about  800  acres.  The  administrator  of  Isom 
Stamper,  having  refused  to  prosecute  the 
suit,  disclaiming  the  existence  of  the  debt, 
was  made  a  defendant.  L.  N.  Stamper's 
heirs  defended  upon  the  ground  that  their 
ancestor  had  paid  his  father  for  the  land 
conveyed  to  him.  The  circuit  court  found 
that  he  bad  not  In  concurring  in  that  con- 
clusion, without  extended  comment,  we  set 
out  the  evidence  tending  to  support  and  that 
tending  to  refute  it  L.  N.  Stamper's  heirs 
rely  upon  (1)  the  recitals  In  his  deeds;  (2) 
receipt  of  Isom  Stamper;  (3)  the  testimony 
of  John  W.  Stamper,  a  son,  and  the  admin- 
istrator of  Isom  Stamper,  and  the  testimony 
of  the  widow  and  three  sons  of  L.  N. 
Stamper. 

The  rule  contended  for  by  appellants  that 
a  writing  which  is  the  evidence  of  a  con- 
tract cannot  be  impeached  by  testimony  as 
to.  a  contrary  parol  stipulation  does  not  ap- 
ply to  this  case.  The  statute  allows  (section 
470,  Ky.  St  [Russell's  St  i  1775])  the  recited 
consideration  of  a  conveyance  to  be  sbown  to 
be  otherwise  without  an  allegation  of  fraud 
or  mistake,  and  that  too,  by  parol  testimony. 
Nor  do  appellants  pretend  that  the  recitals 
in  the  deed  that  the  purchase  money  was 
paid  when  the  deed  was  executed  are  true. 
Tbelr  claim  is  it  was  paid  subsequently.  So 
the  statement  In  the  deed  that  the  purchase 
price  had  been  paid  was  not  only  shown  to 
be,  but  was  admittedly,  false.  John  W. 
Stamper  and  Wesley  Stamper,  brother  and 
soil  of  L.  N.  Stamper,  testify  that  the  con- 
sideration for  the  600-aere  tract  called  in  the 
record  "Sawmill  Tract"  was  $1,(XX)  as  recit- 
ed in  the  deed.  Wesley  says  be  wrote  the 
deed.  John  W.  says  he  was  present  Alex 
Stamper,  anotber  brother  of  L.  N.,  testified 
that  be  was  also  present,  was  a  party  to  the 
arrangement,  at  least  called  by  his  father 
to  ^sltness  it,  a^d  that  the  consideration  was 


|4  an  acre,  but  not  to  be  paid  until  the  cor- 
rect quantity  was  ascertained.  Anotber  tract 
called  in  the  record  "Ck>wan  Tract"  was  put 
In  at  the  same  price.  John  W.  admits  such 
was  the  price  of  that  tract;  also,  that  tbe 
price  fixed  upon  anotber  parcel,  at  the  same 
time  conveyed  to  a  daughter  and  son-in-law 
of  Isom  Stamper  under  an  identical  arrange- 
ment was  $4  an  acre.  Tbe  original  deed  to 
L.  N.  Stamper  is  brought  up.  It  shows  on  its 
face  that  the  consideration  clause  had  t>een 
erased  and  rewritten.  This  fact  is  not  ex- 
plained by  the  draftsman  of  the  deed.  One 
Back,  a  disinterested  witness  so  far  as  shown, 
was  called  in  by  Isom  Stamper  as  a  wit- 
ness to  the  transaction.  He  testified  tliat  tbe 
consideration  was  $4  an  acre.  Another  wit- 
ness corroborates  them.  Then  tbe  transac- 
tions are  all  of  a  kind,  entered  Into  at  tbe 
same  time;  the  lands  being  of  equal  value. 
Isom  Stamper  was  a  very  old  man,  and  un- 
lettered. His  wants  were  few  and  simple. 
He-  1b  not  Ediown  to  have  bad  tbe  money 
claimed  to  have  been  paid  to  him.  While  a 
faint  attempt  was  made  to  explain  tbe  disap- 
pearance of  the  $7,0(X)  which  be  had  bad  on 
hand,  none  is  attempted  as  to  this  additional 
$2,(X)0  (about).  He  gave  nothing  away.  He 
did  not  deposit  in  banks.  He  is  not  shown 
to  have  spent  any  except  in  a  simple  If  not 
childish  prospecting  adventure  on  Pine  Moun- 
tain "looking  for  sliver  and  fold."  His  pa- 
pers were  la  the  possession  of  L.  N.  Stamper 
and  another  son  a  few  days  before  tbe  old 
man's  death.  These  were  handed  to  a  sis- 
ter for  keeping.  Shortly  after  bis  death  sbe 
returned  them  to  L.  N.,  who  from  the  pack- 
age gave  up  to  that  sister  her  and  her  hus- 
band's note  for  one  of  the  tracts  conveyed 
away  by  the  old  man  ta  his  panic  Isom 
Stamper,  a  few  years  before  bis  deatli,  and 
Iqmiedlately  after  tbe  conveyances  namal,  ex- 
ecuted a  broad  power  of  attorney  to  these 
same  sons  to  collect  his  notes,  and  sell  his 
lands,  etc.  He  then  thought  he  had  notes. 
So  they  all  considered,  too,  at  that  time. 

L.  N.  Stamper's  heirs  produced  a  note  for 
$1,000,  bearing  even  date  with  tl^  deed  for 
tbe  "Sawmill  Tract."  It  was  apparently  at- 
tested by  John  W.  Stamper,  and  has  a  re- 
ceipt Indorsed  npon  it  for  $1  and  then  for 
$1,000.  This  note  is  also  brought  up.  It  is 
admitted  by  tbe  -sons  of  U  N.,  who  testified, 
that  It  was  not  signed  by  him.  It  is  admit- 
ted by  them,  and  testified  to  by  John  W., 
that  the  latter  did  not  sign  bis  name  to  jt 
as  a  witness.  Tbe  face  of  the  -note,  all  sigr 
natures  to  it  and  tbe  indorsements  are  in 
tbe  handwriting  of  some  <me  unidentified^ 
and  for  whom  there  is  no  sponsor,  as  to  bis 
authority.  The  testimony  of  the  wjdpw  and 
sons  as  to  statements  made  by  either  Isom 
Stamper  or  L.  N.  Stamper  are  incompetent. 
The  witnesses  were  testifying  for  themselves 
as  to  conversations  of  persons  deceased  (sec- 
tion 606,  Civ.  Code  Prac),  and,  as  to  Lk  N. 
Stamper's  alleged  statements,  tb^  could  not 
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be  received  In  any  erent,  as  they  were  In  his. 
favor. 

There  are  still  other  circumstances,  slight 
In  themselves,  but  all  setting  the  color  of  the 
case.  From  all  these,  and  the  evidence  above 
outlined,  the  chancellor  below  found  the  fact 
to  be  that  the  consideration  was  $4  an  acre, 
and  that  It  had  not  been  paid.  We  do  not 
feel  Justified  In  disturbing  his  finding  of 
the  facts.  Isom  Stamper  was  not  In  fact 
Indebted  or  liable  so  far  as  the  record  shows. 
Nor  was  It  then  claimed  that  be  was.  He 
was  old.  Illiterate,  and  scared.  His  act  was 
not  fraudulent  as  to  any  creditor.  His  son 
and  daughter  who  took  receipts  against  the 
notes  knew  the  facts,  or  at  least  were  labor- 
ing under  the  same  mistake  that  their  father 
was.  He  was  not  nor  were  his  heirs  estop- 
ped to  deny  the  validity  of  the  receipts.  Nor 
can  his  grantees  rely  upon  the  alleged 
fraudulent  conveyances  as  Invalidating  them. 

The  judgment  is  affirmed. 


ASHCRAPT  et  al.  v.  COURTNEY  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  8,  1909.) 

1.  TBESFASS    (I    19*)— TiMBEB    TbESFASS— TI- 
TLE OF  Plaintiit. 

Id  an  action  for  timber  trespass  on  land, 
plaintiff  must  recover  on  bis  own  title,  not  on 
the  weakness  of  defendant's  title. 

[E^.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  Si  18-31;   Dea  Dig.  {  19.*] 

2.  Advebse  Possession  ({  44*)— Contincitt 
OF  Possession. 

To  acquire  title  by  adverse  possession,  the 
possession  must  be  sucn  as  to  give  a  cause  of  ac- 
tion for  every  moment  of  the  fifteen  years,  and, 
if  the  possession  is  broken,  the  time  must  be 
counted  from  the  break,  and  not  from  the  com- 
mencement of  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  226-231;  Dec.  Dig.  i 
44.*] 

8.  Advebsb  Possession  (8  44*)— CoNTrNuiTT 

OF  Possession— Pa^tubaok. 

The  putting  of  stock  on  land  in  the  sum- 
mer or  of  hogs  in  the  fall  and  winter  when  there 
was  mast,  was  not  such  continuous  possession 
as  was  required  to  acquire  title  by  adverse  pos- 
session. 

[Ed.  Note. — For  other  eases,  see  Adverse  Pos- 
session, Cent  Dig.  i|  226-228;  Dec  Dig.  | 
44.*] 

4.  ADVEBSK  Possession  ({  67*)— «u»ficienot 

OF  Evidence. 

Evidence  held  Insufficient  to  show  continu- 
ity of  possession  for  the  period  of  limitations 
bo  as  to  vest  title  in  plaintiffs  by  adverse  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  i  67.*] 

Appeal  from  Circuit  Court,  Lee  County. 

"Not  to  be  otBdally  reported." 

Action  by  Herbert  Ashcraft  and  others 
against  M.  H.  Courtney  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeaL 
Affirmed. 

For  former  appeal,  see  103  S.  W.  106,  81 
Ky.  Law  Rep.  1324. 


J.  B.  White  and  Hazelrlgg  ft  Hazelrlgg,  for 
appellants.    H.  L.  Wheeler,  for  appellees. 

HOBSON,  J.  Herbert  Ashcraft,  etc.,  brought 
this  action  against  M.  H.  Courtney,  eta,  to 
recover  the  value  of  certain  timber  cut  from 
a  tract  of  498  acres  of  land,  which  the  plain- 
tiffs alleged  they  owned.  It  was  alleged  In 
the  petition  that  the  plaintiffs  derived  title 
to  the  land  under  the  John  Carnan  29,873- 
acre  patent  through  Thomas  Duckham;  that 
the  defendants  claimed  the  same  right  and 
title,  but  had.  In  fact,  no  valid  title.  It  was 
also  alleged  in  the  petition  that  the  plaintiffs 
and  those  under  whom  they  claimed  had 
been  in  the  adverse  possession  of  the  land  for 
over  30  years.  The  defendants  answered,  set- 
ting up  title  in  them  to  the  land  under  the 
John  Carnan  patent.  A  trial  was  had  which 
resulted  In  a  verdict  and  judgment  in  favor 
of  the  plaintiffs  for  the  sum  of  $2,500.  An 
appeal  was  taken  by  the  defendants  to  this 
court,  and  on  the  appeal  it  was  held  by  this 
court  tbat  the  plaintiffs  did  not  connect  them- 
selves with  the  John  Carnan  patent;  also, 
that  the  defendants  had  title  under  the  John 
Carnan  patent.  It  was  further  held  that  the 
evidence  did  not  show  adverse  possession  of 
the  land  by  the  plaintiffs  or  those  under 
whom  they  claimed.  The  judgment  was  re- 
versed, and  the  cause  remanded  for  a  new 
trial.  See  Courtney  v.  Ashcraft,  105  S.  W. 
106,  31  Ky.  Law  Rep.  1324.  On  the  return  of 
the  case  to  the  circuit  court,  the  plaintiffs 
filed  an  amended  petition,  in  which  they  charg- 
ed, in  substance,  that  they  bad  by  mistake 
alleged  that  the  land  lay  within  the  John 
Carnan  patent,  and  that  the  fact  is  that  that 
patent  does  not  include  the  488  acres  In  dis- 
pute. Issue  was  taken  upon  this  pleading, 
and,  the  case  having  been  again  submitted  to 
a  jury,  the  court  at  the  conclusion  of  all  the 
evidence  instructed  the  jury  peremptorily  to 
find  for  the  defendants,  and,  the  plaintiffs' 
petition  having  been  dismissed,  they  appeal. 

The  plaintiffs  Introduced  some  proof  on  the 
trial  to  the  effect  that  the  498  acres  in  con- 
troversy are  not  within  the  John  Carnan  pat- 
ent This  would  show  that  the  defendants 
do  not  own  the  land;  but  it  does  not  establish 
in  any  way  the  plaintiffs'  right  to  It  The 
plaintiffs  sue  the  defendants  for  trespass  up- 
on the  land.  They  cannot  recover  upon  the 
weakness  of  the  defendants'  title.  If  they  re- 
cover, they  most  recover  upon  their  own 
title.  The  reason  for  this  rule  is  plain.  Only 
the  owners  of  the  land  can  complain  of  the 
timber  being  cut;  and,  if  the  defendants  were 
held  liable  to  the  plaintiffs,  when  the  plain- 
tiffs are  not  the  owners  of  the  land,  they 
would  still  be  liable  to  the  true  owners,  and 
the  plaintiffs  would  have  recovered  money  to 
which  they  had  no  right  In  order  to  recov- 
er therefore  In  this  action,  the  plaintiffs  must 
show  that  the  timber  was  cut  from  their 
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land.  They  gave  In  evidence  on  tbe  trial  no 
record  title.  Tbelr  only  attempt  to  show  title 
was  by  adverse  possession.  They  «howed,  in 
substance,  that  they  claimed  the  land  under 
Oliver  Crawford,  who  in  1839  received  a  deed 
from  one  Duckbam  for  It.  Crawford  lived 
about  six  miles  from  the  land.  He  had  two 
cabins  upon  tbe  land  conveyed  him  by  Dnck- 
bam  which  included  tbe  tract  In  controversy. 
He  would  take  cattle  and  horses  there  In 
the  summertime,  and  hogs  In  tbe  fall  and 
winter,  when  there  was  mast  Be  had  a  ten- 
ant named  Stuart  who  lived  in  one  of  the 
cabins  for  a  year,  and  the  other  cabin  was 
used  by  hunting  parties.  He  sold  ofF  to  sev- 
eral persons  land  from  the  boundary,  and 
they  settled  on  the  part  they  bought.  He 
hunted  on  tbe  land,  claimed  the  boundary  em- 
braced In  the  deed  from  Duckbam,  and  kept 
cattle  and  hogs  on  tbe  boundary  at  different 
times,  and  at  different  places.  He  died  In 
the  year  1876.  After  bis  death  the  land  was 
sold,  and  about  the  year  1889  Ashcraft  built 
a  house  on  It,  and  had  a  tenant  on  It  after 
that  for  several  years.  This  suit  was  brought 
in  the  year  1900. 

It  is  manifest  that  there  was  no  15  years' 
adverse  possession  by  Ashcraft  after  his  pur- 
chase, as  he  did  not  enter  on  the  land  until 
tbe  year  1889,  and  tbe  suit  was  brought  In 
tbe  year  1900.  It  is  equally  evident  from  the 
proof  that,  while  Crawford  exercised  occa- 
sional acts  of  ownership  over  the  land,  the 
proof  wholly  fails  to  show  a  continuous  ad- 
verse possession  by  him  of  the  land  at  any  time 
for  fifteen  years.  The  rule  Is  that,  to  acquire 
title  by  adverse  possession,  tbe  possession 
must  be  such  as  to  give  a  cause  of  action  for 
every  moment  of  the  15  years,  and.  If  the  pos- 
session is  broken,  then  the  time  must  be 
counted  from  the  break,  and  not  from  the 
time  when  the  possession  began.  Crawford's 
pntting  his  stock  on  the  land  in  the  summer 
or  his  hogs  In  the  fall  and  winter  when  there 
was  mast  would  not  be  such  continuous  pos- 
session as  is  required  to  acquire  title  to  land. 
There  Is  no  proof  of  any  such  living  on  the 
land  or  holding  it  for  15  years  continuously 
as  to  make  out  a  title  by  adverse  possession. 
Tbe  proof  now  before  us  Is  no  stronger  than 
It  was  on  the  former  appeal,  when  we  held 
that  tbe  plaintiffs  had  failed  to  show  title  by 
adverse  possession.  It  Is  true  there  is  proof 
in  the  record  that  certain  persons  at  differ- 
ent times  lived  on  the  1,000-acre  tract,  but  It 
does  not  appear  that  they  held  as  tenants  of 
Crawford  or  were  In  possession  for  him  of 
the  land  In  dispute,  or  held  possession  for 
bim  to  any  boundary  that  included  it.  What 
they  held,  or  to  what  lines,  does  not  appear, 
and  It  Is  not  shown  that  there  was  an  un- 
broken holding  for  15  years  of  the  land  in 
dispute  or  of  any  plainly  marked  or  well-de- 
fined boundary  that  included  it. 

Judgment  affirmed. 


WATSON'S  EX'R  v.  WATSON  et  tL 
(Court  of  Appeals  of  Kentucky.    Oct.  6,  1909.) 

1.  Wills  (|  53*)— Pbobatb— Bvidewce— Ad- 
ifiE8iBn:,iTr. 

In  a  proceeding  to  probate  a  will,  contested 
on  the  ground  of  testamentary  incapacity  and 
undue  influence,  it  is  error  to  allow  evidence  of 
proceedings  six  months  after  the  execution  of  a 
will,  resulting  In  a  Judgment  finding  testator  at 
that  time  mentally  incompetent  to  manage  bis 
estate  by  reason  of  infirmity  and  age,  since  it 
takes  less  capacity  to  make  a  will  than  to  tiana- 
act  business  generally. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  I  121 :    Dec.  Dig.  i  63.*] 

2.  Wills  (J  52*)— Pbobatb— PBEStniPTiONs— 
Burden  of  Pboof. 

Where  the  propounder  of  a  will  proves  the 
due  execution  thereof,  and  it  is  not  irrational 
in  its  provisions  or  inconsistent  in  its  structure 
with  the  sanity  of  testator,  the  presumption  of 
law  makes  for  him  a  prima  facie  case,  and  the 
burden  of  proving  testamentary  incapacity  is 
shifted  to  contestant. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  $S  101,  103 ;    Dec.  Dig.  {  52.*] 

3.  WiLi.8-  (5  324*>— Pbobatb— EviDENCB—lN- 

8TBUCTI0N8. 

Where,  in  a  proceedinf^  to  probate  a  will, 
the  testimony  of  the  subscribing  witnesses,  tes- 
tifying unequivocally  and  consistently  to  the 
pxtcution  01  the  will,  was  not  contradicted  or 
impeached,  and  their  evidence  showed  that  tes- 
tator acknowledged  the  signature  as  his  and 
had  the  witnesses  witness  it,  it  was  error  to  sub- 
mit to  the  jury  the  question  whether  testator 
executed  the  will  and  the  genuineness  of  the 
signature  to  the  will. 

lEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  767-770;  Dec  Dig.  S  324.*] 

4.  Wills  (8  50*)— "Testamewtabt  Capaoitt." 

One  having  such  mental  capacity  aa  en- 
ables him  to  know  tbe  natural  objects  of  his 
bounty,  his  obligations  to  them,  the  character 
and  value  of  his  estate,  and  to  aisi>08e  of  it  ac- 
cording to  a  fixed  purpose  of  his  own,  has  testa- 
mentary capacity. 

[Ed.  Note. — For  other  cases,  see  Wills,  C«it 
Dig.  H  96-100;    Dec.  Dig.  i  50.* 

For  other  definitions,  see  Words  and  Phtase% 
vol.  8,  pp.  G929-6031.] 

3.  Wills  (§  l.'iS*)— "Undue  Influence." 

Undue  influence  defeating  a  will  is  any  In- 
fluence over  the  mind  of  testator  to  an  extent 
that  destroys  his  free  agency  and  to  constrain 
him  to  do  against  his  will  what  he  would  oth- 
erwise refuse  to  do,  whether  exerted  at  one 
time  or  another,  directly  or  indirectly,  if  It  so 
operated  on  his  mind  at  the  time  he  executed 
the  paper,  but  any  reasonable  influence  obtain- 
ed by  acts  of  kindness  or  by  appeals  to  the  feel- 
ings or  understanding,  and  not  destroying  free 
agency,  is  not  undue  Influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  380 ;  Dec.  Dig.  {  155.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7166-7172,  7823-7824.] 

6.  Tbial  (J  307*)— Pebmittinq  Jubt  to  Take 

Papebs. 

It  is  the  better  practice  not  to  allow  the 
jury  to  take  papers  to  the  jury  room  for  exam- 
ination after  the  case  is  submitted,  nnless  by 
consent  of  counsel,  and,  where  the  jury  wish  to 
examine  any  paper  given  in  evidence,  they  should 
onlinarily  be  brou^ot  back  into  the  courtroom, 
and  the  examination  had  in  presence  of  tbe 
court  and  counsel. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  7.*?2-737;   Dec.  Dig.  |  307.*1 
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Appeal  from  Circuit  Court,  Logan  County. 

"To  be  officially  reported." 

Proceeding  for  the  probate  of  the  will  of 
W.  N.  Watson,  deceased,  In  which  Eugene  B. 
Watson  and  others  appeared  as  contestants. 
From  a  judgment  denying  probate,  the  pro- 
pounder  appeals.    Reversed  and  remanded. 

Sims,  Du  Bose  &  Rodes,  S.  T.  Trimble,  and 
R.  W.  Davis,  for  appellant.  Browder  & 
Browder  and  John  S.  Rhea,  for  appellees. 

HOBSON,  J.  W.  N.  Watson  died  In  May, 
1907,  a  resident  of  Logan  county.  After  bis 
death  a  paper  purporting  to  be  his  will  was 
offered  for  probate  In  the  Logan  county 
court  On  a  hearing  of  the  matter  the  county 
court  refused  to  probate  the  paper  as  his 
will.  An  appeal  was  taken  to  the  Logan  cir- 
cuit court  The  case  was  there  heard  l>efore 
a  jury,  who  found  by  their  verdict  that  the 
paper  was  not  his  will.  The  court  entered 
judgment  on  the  verdict  and  the  propounder 
appeals. 

For  the  purposes  of  the  appeal,  it  will  be 
necessary  to  state  only  the  substance  of  the 
proof  beard  on  the  trial.  W.  N.  Watson  was 
87  years  old  at  the  time  of  his  death.  He 
owned  a  farm  worth  about  $7,500,  and  some 
personal  property  on  the  farm.  He  was  mar- 
ried in  the  year  1853.  His  wife  died  not 
long  after  their  marriage  without  children, 
and  he  did  not  marry  a  second  time.  His 
heirs  at  law  were  numerous  nieces  and 
nephews,  and  the  descendants  of  nieces  and 
nephews  who  bad  died.  He  bad  a  great- 
niece,  Onie  Kockem,  who  was  living  with 
him  at  the  time  the  will  was  made,  and  by 
the  will  in  contest  he  left  ber  his  whole  es- 
tate. The  paper  is  in  these  words :  "Febru- 
ary 12th,  1906.  I,  W.  N.  Watson,  being  of 
sound  mind  and  disposing  memory,  and  real- 
izing the  uncertainty  of  life,  and  wishing  to 
direct  the  disposition  of  my  property  while 
living,  do  make  and  declare  this  writing  to 
be  my  last  will  and  testament  and  I  here- 
by revoke  any  will  heretofore  made  by  me. 
First  I  direct  that  all  of  my  just  debts  be 
paid,  together  with  my  funeral  expenses,  and 
that  a  neat  and  simple  tombstone  be  erected 
at  the  head  of  my  grave,  and  an  Iron  ratling 
be  placed  around  my  grave.  Second,  having 
known  Roderick  Perry  during  his  life  time, 
as  a  man  of  integrity  and  honesty,  I  hereby 
nominate  and  appoint  his  son  Wesley  Perry 
as  my  executor,  but  I  direct  that  the  court 
require  him  to  execute  bond  for  the  faithful 
discharge  of  his  duty.  Third,  I  give  and  be- 
queath to  my  dearly  beloved  grand-niece, 
Onie  n.  Kockem,  in  consideration  of  her  con- 
tinual kindness  and  aid  to  me  in  my  old  age 
and  loneliness,  all  the  remainder  of  my  prop- 
erty and  effects  of  whatsoever  nature,  real, 
personal  and  mixed  owned  or  possessed  by 
me  at  the  time  of  my  death,  the  same  to  be 
held  by  my  grand-niece,  Onie  H.  Kockem 
aforesaid,  absolutely  for  her  own  use  and 
benefit  with  pon-er  to  dispose  of  as  she  may 
wisb."    He  lived  on  his  farm  from  the  death 


of  his  wife  alone  with  some  negro  servants, 
who  lived  in  a  cabin  not  far  from  his  house, 
until  July,  1905,  when  Mrs.  Kockem  became 
a  member  of  the  family,  and  lived  with  him 
from  that  time  until  after  the  will  was  made. 
In  March  after  the  will  was  made  he  and 
she  went  to  New  York,  and  returned  after  a 
month  or  so,  when  a  proceeding  had  been 
Instituted  to  declare  bim  incompetent  by  rea- 
son of  age  and  infirmity  to  manage  his  es- 
tate. After  their  return  from  New  York  an 
inquest  was  found  declaring  him  incompe- 
tent a  committee  was  appointed  for  him  who 
took  charge  of  him  and  his  estate,  and  plac- 
ed him  at  a  neighbor's  bouse,  where  he  re- 
mained until  bis  death  the  following  May. 
The  subscribing  witnesses  to  the  will  were 
introduced  by  the  propounders  on  the  trial, 
and  testified  to  the  due  execution  of  the 
will,  and  that  the  testator  was  at  the  time 
of  sound  mind.  The  contestants  then  intro- 
duced a  large  amount  of  evidence  showing 
that  after  he  was  moved  from  home  In  Au- 
gust following  the  execution  of  the  paper  he 
had  little  or  no  mind,  and  was  suffering  from 
senile  dementia,  which  Is  a  disease  of  slow 
development  and  physicians  who  saw  him 
testified  that  from  his  condition  then  he  was 
not  in  their  judgment  competent  to  make  a 
will  in  the  preceding  February.  There  was 
some  proof  to  the  effect  that  he  then  declared 
he  bad  made  no  will;  also,  that  be  said  that 
he  had  signed  some  paper  which  they  had 
brought  to  him  but  he  did  not  know  what 
It  was;  that  he  was  not  attached  to  Mrs. 
Kockem,  but  spoke  slightly  of  ber,  and  there 
was  considerable  evidence  tending  to  show 
that  she  exercised  a  dominating  influence 
over  bim  while  they  lived  together  at  bis 
old  home.  On  the  other  band,  the  testimony 
for  the  win  was,  in  effect  that  be  had  been 
especially  attached  to  Mrs.  Kockem's  mother; 
that  when  she  was  15  years  old,  she  paid 
him  a  visit  of  some  length,  and  he  became 
very  much  attached  to  ber,  called  her  "his 
little  girl";  that  from  that  time  on  the  most 
affectionate  relation  existed  between  them, 
she  visiting  bim  from  time  to  time  and  send- 
ing him  presents;  that  in  December,  1903, 
he  had  a  fall,  breaking  his  hip.  She  at  once 
came  from  New  York,  bringing  a  servant 
with  her,  and,  finding  him  in  a  neglected 
condition,  stayed  with  him,  nursed  him,  and 
provided  him  with  such  things  as  he  needed, 
and  took  care  of  him  until  he  was  discharged 
by  the  doctor  the  following  spring.  During 
the  years  1904  and  1905  he  ran  his  farm, 
attended  to  his  business,  drove  about  in  his 
buggy,  and  lived  pretty  much  as  he  had 
done  betore.'  Mts.  Kockem  came  back  to  see 
him  in  the  fall  of  1004,  and,  when  she  re- 
turned in  the  summer  of  1905,  she  found  that 
his  servants  were  neglecting  him,  and  at  bis 
request  she  then  stayed  with  bim.  Several 
witnesses  testify  to  his  declarations  that  she 
bad  been  very  good  to  him,  and  that  be  in- 
tended to  leave  ber  what  be  had.  Other  wit- 
nesses testify  to  declarations  made  by  bim 
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after  he  was  ^ken  from  home  to  the  effect 
that  be  had  made  a  will  and  had  left  her 
everything  he  bad  because  she  was  so  good  to 
him.  He  was  a  man  of  naturally  good  sense 
and  strong  character.  He  was  from  the  in- 
firmity of  age  in  a  very  bad  condition  when 
Mrs.  Kockem  took  charge  of  the  household. 
He  needed  tender  ministrations,  constant 
care.  She  washed  blm,  shaved  him,  attend- 
ed to  bis  personal  wants,  which  were  of  a 
peculiar  nature,  owing  to  a  bowel  trouble 
from  which  he  suffered.  Hia  other  relations 
appear  to  have  paid  him  little  or  no  atten- 
tion, and  to  have  left  him  entirely  to  the 
mercies  of  the  negroes  on  the  place  until  it 
was  conceived  that  a  proceeding  should  be 
Instituted  to  have  him  declared  incompetent 
to  manage  his  estate.  Mrs.  Kockem  evident- 
ly waited  upon  him  very  tenderly  and  at  no 
little  personal  sacrifice.  There  was  a  large 
amount  of  evidence  for  the  propounders  tend- 
ing to  show  that  he  was  entirely  competent 
to  make  a  will,  and  that  the  will  was  exe- 
•mted  in  pursuance  of  a  long  cherished  pur- 
pose  on  bis  part  and  in  view  of  the  services 
and  self-sacrifice  of  Mrs.  Kockem  on  his  be- 
bRif. 

The  court  allowed  the  contestants  to  read 
to  the  Jury  the  verdict  and  Judgment  finding 
bim  mentally  Incompetent  to  manage  his  es- 
tate by  reason  of  infirmity  and  age  in  Au- 
gust, 1906.  This  was  error.  It  takes  less 
capacity  to  make  a  will  than  to  transact  busi- 
ness generally.  A  person  may  by  reason  of 
infirmity  and  age  be  mentally  incompetent  to 
look  after  a  farm  and  attend  to  business 
transactions  of  this  sort  when  he  would  be 
entirely  competent  to  make  a  will.  At  the 
time  the  inquest  was  held  he  was  sick  in 
bed,  and  too  sick  to  be  moved  from  the  house 
for  some  weeks  after  the.  inquest  A  man 
In  this  condition  might  well  be  in  the  Judg- 
ment of  a  Jury  incompetent  from  age  and 
infirmity  to  take  care  of  his  estate.  This  was 
not  the  issue  to  be  tried  here.  The  question 
here  is:  Had  he  testamentary  capacity  in 
February  19067  .The  verdict  of  the  Jury 
found  six  months  later  upon  a  different  Issue 
would  serve  only  to  confuse  and  mislead  the 
Jury,  and  should  not  have  been  admitted.  No 
evidence  should  be  allowed  as  to  that  pro- 
ceeding on  another  trial,  unless  necessary  to 
explain  some  other  material  fact,  and  then 
the  Jury  should  be  charged  not  to  consider 
it  as  evidence  here.  Kinne  v.  Kinne,  9  Conn. 
102,  21  Am.  Dec.  732;  Terry  v.  Bufllngton, 
11  Ga.  337,  56  Am.  Dea  423;  St  Leger's  Ap- 
peal, 34  Conn.  434,  91  Am.  Dec.  735. 

The  court  at  the  conclusion  of  the  evidence 
gave  the  Jury  the  following 'instruction:. 
"The  court  Instructs  the  Jury  that  if  they 
should  believe  from  the  evidence  before  them 
that  the  name  of  W.  N.  Watson  was  sub- 
scribed to  the  paper  offered  for  probate  and 
purporting  to  be  the  will  of  the  deceased, 
W.  N.  Watson,  by  the  said  Watson  or  by 
some  other  person  In  his  presence  at  bis  di- 
rection, and  that  the  said  paper  was  sub- 


scribed in  the  presence  of  T.  D.  Evans  and 
R.  W.  Davis  as  witnesses,  or  that  the  same 
was  acknowledged  by  the  testator  in  the 
presence  of  T.  D.  Evans  and  R.  W.  Davis, 
and  that  said  T.  D.  Evans  and  R.  W.  Davis 
subscribed  their  names  to  said  paper  as  wit- 
nesses thereto  In  the  presence  of  said  W.  N. 
Watson,  and  that  the  said  Watson  was  then 
of  sound  mind,  the  Jury  should  find  the  pa- 
per to  be  the  will  of  said  .Watson."  This 
instruction  Is  erroneous  in  two  particulars. 
In  the  first  place,  it  places  the  burden  upon 
the  propounders  to  show  that  Watson  was 
of  sound  mind  at  the  time  he  executed  the 
will.  This  was  Improper.  The  rule  is  that 
when  the  propounders  of  a  will  have  proved 
the  due  execution  of  the  paper,  and  it  is 
not  irrational  in  its  provisions  or  incon- 
sistent in  its  structure,  language,  or  details 
with  the  sanity  of  the  testator,  the  presump- 
tion of  law  makes  out  for  them  a  prima 
facie  case,  and  the  burden  of  showing  that 
the  testator  was  not  in  fact  of  testamentary 
capacity  at  the  time  of  the  execution  of  the 
will  is  shifted  upon  the  contestants.  Mil- 
ton V.  Hunter,  13  Bush,  170;  Woodford  r. 
Buckner,  111  Ky.  241,  63  S.  W.  617,  23  Ky. 
Law  Rep.  627;  Henning  v.  Stevenson,  118 
Ky.  318,  80  S.  W.  1135,  26  Ky.  Law  Rep.  159, 
and  cases  cited. 

The  instruction  is  also  erroneous  in  that  it 
submits  to  the  Jury  the  question  whether 
Watson  executed  the  paper.  The  subscrib- 
ing witnesses  testify  unequivocally  and  con- 
sistently to  his  execution  of  the  paper.  They 
are  in  no  wise  contradicted  or  impeached. 
The  contestants  put  in  evidence  before  the 
Jury  some  checks,  and  it  is  said  that  the 
signature  to  tbese  checks  is  so  unlike  the 
signature  to  the  will  as  to  show  that  Watson 
did  not  write  it  '  We  have  examined  the 
checks,  and  we  find  as  great  difference  be- 
tween the  signatures  to  some  of  them  as 
between  the  signature  to  the  will  and  any 
of  them.  More  than  this,  though  Watson 
did  not  write  it  himself,  still,  the  proof  being 
unlmpeached  or  uncontradicted  that  be  ac- 
knowledged the  signature  as  his  and  had  the 
witnesses  to  witness  it,  the  question  of  the 
genuineness  of  the  signature  should  not  be 
submitted  to  the  Jury.  The  subscribing  wit- 
nesses are  men  of  high  character,  and  to 
submit  the  question  to  the  Jury  would  be  to 
imply  that  there  was  something  in  the  case 
warranting  the  Jury  in  disregarding  their 
uncontradicted  testimony.  In  lieu  of  instruc- 
tion 1,  the  court  imder  the  evidence  should 
tell  the  Jury  that  they  should  find  the  paper 
offered  for  probate  to  be  the  will  of  W.  N. 
Watson  unless  they  believe  from  the  evi- 
dence that  said  Watson  was  at  the  time  of 
its  execution  not  of  sound  mind,  or  that  the 
execution  of  the  paper  was  procured  by 
undue  infiuence.  Instruction  8  is  the  con- 
verse of  No.  1,  and  is  for  the  same  reasons 
erroneous.  In  lieu  of  it,  the  court  should 
tell  the  Jury  that  if  they  believe  from  the 
evidence  that  W.  N.  Watson  was  not  of 
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sound  mind  at  the  time  of  the  execution  of 
the  paper,  or  that  the  execution  of  the  paper 
was  procured  by  undue  Influence,  they  Bbould 
find  it  not  to  be  his  last  will  and  testament. 
These  two  Instructions,  with  one  defining  tes- 
tamentary capacity  and  another  defining  un- 
due Influence  as  below  Indicated,  are  the 
whole  law  of  the  case.  A  person  is  of  sound 
mind  In  making  a  will  If  at  the  time  of  its 
execution  he  has  such  mental  capacity  as 
to  enable  him  to  know  the  natural  objects 
of  his  bounty,  his  obligations  to  them,  the 
character  and  value  of  his  estate,  and  to 
dispose  of  it  according  to  a  flxed  purpose 
of  his  own.  Woodford  v.  Buckner,  111  Ky. 
246,  63  S.  W.  617,  23  Ky.  Law  Rep.  627. 
Undue  Influence  is  any  Influence  obtained 
oyer  the  mind  of  the  testator  to  such  an  ex- 
tent as  to  destroy  his  free  agency  and  to 
constrain  him  to  do  against  his  will  what 
he  would  otherwise  refuse  to  do,  whether 
exerted  at  one  time  or  another,  directly  or 
Indirectly,  if  It  so  operated  upon  his  mind  at 
the  time  he  executed  the  paper.  But  any 
reasonable  influence  obtained  by  acts  of  kind- 
ness or  by  appeals  to  the  feelings  or  under- 
standing, and  not  destroying  free  agency,  is 
not  undue  Influence.  Turley  t.  Johnson,  1 
Bush,  117;  Broaddus  t.  Broaddus,  10  Bush, 
290;  Bush  y.  Lisle,  89  Ky.  393,  12  S.  W. 
762,  11  Ky.  Law  Rep.  708.  It  Is  better  prac- 
tice not  to  allow  the  jury  to  take  papers 
to  the  Jury  room  for  examination  after  the 
case  is  submitted  unless  by  consent  of  coun- 
sel. If  the  Jury  wish  to  examine  any  paper 
given  in  evidence,  they  should  ordinarily  be 
brought  back  into  the  courtroom,  and  the 
examination  had  In  the  presence  of  the  court 
and  counsel.  It  is  not  necessary  for  them 
to  have  any  other  paper  than  the  court  In- 
stmctiODS  in  the  Jury  room.  We  do  not 
mean  to  hold  that  it  would  be  cause  for  re- 
versal if  other  papers  were  taken  to  the 
Jury  room.  The  court  has  a  discretion  In 
such  matters  (L.  &.  N.  R.  R.  v.  Berry,  96  Ky. 
609,  29  S.  W.  449,  16  Ky.  Law  Rep.  722), 
and  its  discretion  will  not  be  reviewed  un- 
less abused. 

The  other  matters  complained  of  will  not 
likely  occur  on  another  trial. 

Judgment  reversed,  and  cause  remanded 
tor  a  new  trial. 


BAUSTIO  et  al.  v.  PHILLIPS  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  8,  1909.) 

1.    DlTEnS  d  95*)  —  CONSTBUCTION  —  MEANINO 

OP  Words. 

Where  a  word  In  a  deed  Is  misspplled,  the 
court  will  construe  the  deed  according  to  the 
meaning  of  the  word  intended,  rather  than  ac- 
cording to  the  meaning  of  the  word  actually 
naed,  especially  where  the  latter  construction 
would  give  no  effect  to  the  clause  containing  the 
word. 

lEd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  241;  Dec  Dig.  {  95.*] 


2.  Loos  AND  LiOOOINQ  (§  2*)— RESERVATION  OT 

Timber  in  Oonveyance  or  Land  —  Cow- 

eiRUCTION. 

A  deed  of  land  providing  that  all  popUr, 
etc.,  20  inches  and  upward  in  diameter  is  "ac- 
cepted" in  this  deed,  and  all  the  walnut  timber 
16  inches  in  diameter  is  "accepted,  and  all  rights 
to  remove  same,"  reserves  in  the  grantor  the 
timber  described ;  the  word  "accepted"  being  in- 
tended for  the  word  "excepted." 

[E^.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  S§  2,  5;  Dec.  Dig.  J  2;» 
Deeds,  Cent.  Dig.  |§  462,  464.] 

3.  Loos  and  Loooino  (S  2*) — Convetance  of 
Land  with  Reservation  or  Timber  — 
RioHTS  OF  Grantor. 

Where  the  vendor  reserves  the  trees  grow- 
ing on  the  land,  or  any  portion  thereof,  they  re- 
main bis  property,  and,  as  against  the  purchaser 
of  the  land,  he  may  enter  thereon,  and,  without 
doing  any  unnecessary  damage,  remove  the  tim- 
l>er,  or  he  may  sell  such  right  or  give  license  to 
another  to  exercise  it. 

[Bid.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  i  4 ;   Dec  Dig.  {  2.*] 

4.  Loos  AND  LoGoiNo  ({  5*)— Severance  or 
Ownership  of  Land  and  Timber  —  KbaIi 
and  Personal  Pbofebtt. 

Standing  timber  Is  realty  unless  bought 
with  the  intention  of  immediate  severance  from 
the  soil,  and  standing  timber  reserved  in  the 
grantor  of  the  land  is  realty. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  1 14 ;  Dec  Dig.  8  5;*  Prop- 
erty, Cent.  Dig.  J  8.] 

Appeal  from  Circuit  Court,  Pike  County. 

"To  be  officially  reported." 

Action  by  William  Baustic  and  another 
against  Hays  Phillips  and  another.  From  a 
judgment  for  defendants,  plalntltFs  appeal. 
Afilrmed. 

W.  H.  Flanery  and  J.  B.  Chllders,  for  ap- 
pellants. J.  M.  Roberson,  Butler  &  Moore^ 
Roscoe  Vanover,  and  A.  F.  Chllders,  for  ap- 
pellees. 

CLAT,  C.  Appellants,  William  Baustic 
and  Louisa  Baustic,  Instituted  this  action 
against  appellees.  Hays  Phillips  and  Grant 
Phillips,  to  recover  certain  saw  logs  In  the 
possession  of  appellees  and  $100  for  their  de- 
tention. Appellees  answered,  denying  ap- 
pellants' title,  and  pleading  title  In  them- 
selves to  the  logs  In  question.  The  case  was 
submitted  to  a  Jury,  which  returned  a  ver- 
dict In  favor  of  appellees.  From  the  Judg- 
ment based  thereon,  this  appeal  is  prosecuted. 

It  appears  from  the  record  that  on  May  8, 
1898,  John  Phillips  and  Dora  Phillips  exe- 
cuted to  William  Baustic  and  Louisa  Baustic 
a  deed  conveying  to  them  a  certain  tract  of 
land  situated  in  Pike  county,  Ky.  The  deed 
contains  the  following  provision:  "All  the 
poplar,  cucumber  and  ash  timber,  20  Inches 
and. upward  in  diameter,  is  accepted  in  this 
deed,  and  all  the  walnut  timber,  16  Inches 
and  upward  In  diameter,  Is  accepted,  and  all 
rights  to  remove  same  off  of  said  land."  On 
September  18,  1896,  John  Phillips  and  his 
wife  sold  and  conveyed  by  deed  to  Hays  Phil- 
lips and  Grant  Phillips,  appellees,  the  timber 
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excepted  from  tbe  provisions  of  the  above 
deed.  The  conveyance  from  John  Phillips, 
etc.,  to  Hays  Phillips,  etc.,  contains  the  fol- 
lowing clause:  "There  Is  no  set  time  for  tak- 
ing said  timber  off  of  said  land."  Appellants 
contend:  (1)  That  the  title  to  the  timber 
in  question  actually  passed  to  them  under 
and  by  virtue  of  the  provisions  of  the  deed 
to  them  bearing  date  May  8,  1898.  (2)  If 
by  the  terms  of  the  aforesaid  deed  title  to 
the  timber  in  question  was  reserved  to  the 
grantors,  they  had  only  a  reasonable  time 
within  which  to  cut  and  remove  the  timber. 
(3)  That,  having  been  In  adverse  possession 
of  the  land  and  timber  for  more  than  13 
years,  they  had  title  thereto  by  virtue  of  tbe 
statute  of  limitations. 

1.  Upon  the  first  point  it  is  argued  that 
there  Is  a  wide  difference  between  the  words 
"accepted"  and  "excepted";  that  the  deed 
should  be  construed  to  mean  that  tbe  timber 
in  question  actually  passed  under  the  deed 
and  was  accepted  by  the  grantees.  In  deter- 
mining this  question  we  must  take  into  con- 
sideration the  fact  that  no  provision  ac- 
cepting any  property  conveyed  by  a  deed  is 
ever  necessary  in  order  to  make  the  deed 
effective.  If  the  deed  convey  a  certain  prop- 
erty, the  mere  acceptance  of  the  deed  itself 
carries  with  It  an  acceptance  of  the  prop- 
erty. To  construe  the  deed,  then,  as  contend- 
ed for  by  appellants,  would  be  to  give  no 
effect  whatever  to  the  clause  in  question. 
Where  it  is  perfectly  plain  that  a  word  is 
misspelled,  the  courts  will  construe  the  deed 
according  to  the  meaning  of  tbe  word  Intend- 
ed, rather  than  according  to  the  meaning  of 
the  word  actually  nsed,  especially  where  the 
latter  construction  would  give  no  effect  to 
tbe  clause  containing  the  doubtful  word.  If 
the  word  "accepted"  be  read  "excepted,"  then 
the  clause  in  question  has  real  meaning,  and 
there  Is  no  reason  why  it  should  have  been 
inserted  in  the  deed.  We  therefore  conclude 
that  the  parties  intended  to  use  the  word 
"excepted,"  and  thereby  to  reserve  in  the 
grantors  the  timber  in  question. 

2.  But  it  is  insisted  that  the  grantors  had 
only  a  reasonable  time  within  which  to 
remove  the  timber;  that,  having  failed  to 
remove  it  in  reasonable  time,  the  title  there- 
to became  vested  In  tbe  appellants.  In  sup- 
port of  this  position  they  cite  several  cases. 
An  examination  of  these  cases,  however,  will 
show  that  the  time  of  removal  was  actually 
fixed,  or  the  contracts  of  sale  contemplated 
the  severance  of  the  timber  from  the  realty. 
In  such  cases  it  is  held  that  the  purchaser 
has  only  a  reasonable  time  within  which  to 
remove  the  timber.  Bell  County  Land  &  Coal 
Co.  V.  Moss,  97  S.  W.  354,  30  Ky.  Law  Rep. 
6;  Chestnut  v.  Green,  120  Ky.  385.  86  S.  W. 
1122;  Jackson  v.  Hardin,  87  S.  W.  1119,  27 
Ky.  Law  Rep.  1110.  In  the  case  under  con- 
sideration, however,  the  grantors  did  not  re- 
serve to  themselves  the  mere  right  t*  cut 


and  remove  the  timber.  They  excepted  from 
the  provisions  of  the  deed  the  timber  In 
question.  Therefore  the  title  never  passed 
to  the  grantees,  but  remained  In  them. 
Where  the  vendor  of  land  reserves  the  trees 
growing  thereon,  or  any  portion  thereof,  they 
remain  his  property,  and  as  against  the  pur- 
chaser of  the  land  he  has  a  right  to  enter 
on  the  land  and  without  doing  any  unneces- 
sary damage  cut  and  remove  tbe  timber,  or 
he  may  sell  such  right  or  give  license  to 
another  to  exercise  it  Heflln  v.  Bingham,  56 
Ala.  666,  28  Am.  Rep.  776.  Here  the  appel- 
lees, having  title  to  the  timber  in  question, 
simply  cut  the  timber  which  belonged  to 
them.  The  Issue,  then,  was  simply  whether 
or  not  the  timber  so  cut  was  of  greater  or 
less  dimensions  than  those  specified  in  the 
exception  clause  at  tbe  time  of  tbe  purchase 
of  the  land  by  appellants.  This  issue  was 
properly  presented  by  the  instructtons  of  the 
court 

The  statute  of  limitations  with  reference 
to  personal  property  has  no  application  to  the 
facts  of  this  case.  Standing  timber  is  real- 
ty unless  bought  with  tbe  intention  of  im- 
mediate severance  from  the  soil.  Dils  t. 
Hatcher,  69  S.  W.  1092,  24  Ky.  Law  Rep. 
826;  Asher  Lumber  Co.  v.  Gomett,  etc.,  68 
S.  W.  974,  23  Ky.  Law  Rep.  602. 

Perceiving  no  error  In  tbe  record  prejudi- 
cial to  tbe  substantial  rights  of  appellants, 
the  Judgment  is  affirmed. 


JfORTH   BRITISH   ft   MERCANTILB   INS. 

CO.  V.  ROBERTSON. 
(Court  of  Appeals  of  Kentucky.    Oct.  6,  1909.) 

1.  INSUBANCE  (§  390*)— FiBE  POLICT— Wa.IV1» 

OF   Cladse   Against    Additiorai,    Irbub- 

ANCE. 

A  forfeitnre  under  the  clause  against  addi- 
tional insurance  may  be  waived  either  by  parol 
agreement  or  tbe  conduct  of  the  insurer,  and  si- 
lence for  an  unreasonable  time  after  notice  of 
breach  of  the  condition  will  constitute  such  con- 
duct. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  fi  1037,  1038 ;   Dec.  Dig.  i  390.»] 

2.  INSUBANCK    (8    668*)— FiBB    POUCT— -QUES- 
TIONS FOB  JUBT. 

Whether  fire  policies  constituting  addition- 
al insurance  in  violation  of  that  clause  were  is- 
sued without  the  request  of  insured  and  by  mis- 
take, notwithstanding  his  acceptance  thereof, 
and  payment  of  premiums,  held  for  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Insnianee^ 
Cent.  Dig.  i  1740;   Dec.  Dig.  |  668.*] 

3.  Appeal  and  Ebbob  (|  1003*)  —  Review — 
Questions  of  Fact. 

A  finding  not  flagrantly  against  the  evi- 
dence cannot  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §i  3938-3943;  Dec  Dig.  i 
1003.''] 

4.  iNSUBANCK    (I    336*)— FiBB    POUOT— Addi- 
TIONAL  INSUBANCE. 

Fire  policies  issued  without  the  request  of 
insured  and  by  mistake  and  which  he  did  not 
seek  to  enforce  are  in  effect  no  insurance  at  all. 


*For  other  case*  see  Bame  topio  and  section  NUMBER  In  Dec  A  Am.  dig*.  1907  to  data,  ft  Reportar  IndazM 
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and  tbeir  mere  formal  existence  does  not  render 
▼old  another  policy  under  a  clause  providing 
that  it  should  be  void  if  insured  then  had  or 
should  thereafter  procure  any  additional  insur- 
ance, whether  valid  or  not. 

[Eid.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  t  858;   Dec.  Dig.  i  336.*] 

Appeal  from  Circuit  Court,  Logan  County. 

"To  be  officially  reportedL." 

Action  by  Eugene  Robertson  against  the 
Korth  British  &  Mercantile  Insurance  Com- 
pany. Judgment  for  plaintiCt,  and  defend- 
ant appeals.    Affirmed. 

Sims,  Da  Hose  &  Rodes  and  Chas.  H. 
Sbield,  for  appellant  Browder  &  Browder, 
for  appellee.  « 

CliAT,  G.  Appellee,  Eugene  Robertson,  in- 
stituted tbis  action  against  appellant.  North 
British  &  Mercantile  Insurance  Company,  to 
recover  the  sum  of  $2,500.  The  jury  return- 
ed a  verdict  in  favor  of  appellee,  and  from 
the  Judgment  Iwsed  thereon  the  North  Brit- 
ish &  Mercantile  Insurance  Company  ap- 
peals. 

Among  the  conditions  contained  in  the 
policy  la  the  following:  "This  entire  policy, 
unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  v.old 
U  the  insured  now  has  or  shall  hereafter 
make  or  procure  any  other  contract  of  in- 
surance, whether  valid  or  not,  on  property 
covered  in  whole  or  in  part  by  this  policy." 
On  the  policy  was  the  following  indorse- 
ment: "15,000.00  total  concurrent  insurance 
permitted  on  stoclc."  At  the  time  of  the  fire, 
which  occurred  on  the  10th  day  of  March, 
liX)7,  and  at  the  time  the  adjuster  m&a  called 
to  adjust  the  loss,  there  were  policies  of  in- 
surance on  the  stoclc  of  goods  in  the  Phoenix, 
Hartford,  Firemen's  Fund,  and  other  In- 
surance companies,  amounting  to  $20,800. 

Appellant's  defense  to  the  action  was  based 
on  the  fact  that  the  policy  allowed  only  total 
concurrent  Insurance  in  the  sum  of  $15,000, 
while,  as  a  matter  of  fact,  appellee  had  In- 
surance on  his  stoclc  of  merchandise  amount- 
ing to  $20300.  To  overcome  this  defense 
tbe  appellee  pleaded  knowledge  on  the  part 
of  the  company's  agent,  and  of  the  company, 
of  additional  insurance  amounting  to  $17,- 
300.  As  to  the  other  insurance  in  excess  of 
the  $15,000,  to  wit,  $3,500,  appellee  pleaded 
that  at  the  time  of  the  destruction  of  his 
property  there  was  in  his  possession  a  policy 
purporting  to  have  been  issued  to  him  by  the 
American  Central  Insurance  Company  of 
St  Louis  for  $2,500,  which  policy  was  dated 
December  30,  1906,  and  was  to  expire  De- 
cember 30,  1907;  that  said  policy  was  not 
Issued  to  him  at  bis  Instance  or  request,  and 
that  he  did  not  know  that  he  had  any  such 
policy  of  insurance  covering  his  property 
until  after  the  fire  of  March  10,  1907;  that 
It  was  issued  by  mistake  of  the  local  agent 
of  the  American  Central  Insurance  Company 


at  AdairvUIe ;  that  he  never  at  any  time  re- 
quested said  agent  to  issue  said  policy,  and 
that  it  was  issued  by  mistake  and  was  never 
in  fact  in  existence  as  a  contract  between 
the  plaintiff  and  the  American  Central  In- 
surance Company;  that  the  policy  bad  been 
returned  to  said  company  and  the  amount  of 
the  premium  thereon,  to  wit  $41.25,  had 
been  refunded  to  him.'  Appellee  also  plead- 
ed that  a  certain  policy.  No.  1088,  which  had 
been  Issued  to  him  by  tbe  Phoenix  Insurance 
Company  on  February  6,  1907,  purported  to 
insure  his  property  in  the  sum  of  $2,000, 
when,  as  a  matter  of  fact  it  should  have 
provided  for  insurance  on  said  property  in 
bis  favor  In  the  amount  of  $1,000  only;  that 
by  mistake  of  the  local  agent  at  Adalrville, 
said  policy  was  written  for  $2,000  when  it 
ought  to  have  been  written  for  $1,000;  that 
In  settling  his  claim  against  the  Phcenlx  In- 
surance Company  said  policy.  No.  1086,  was 
treated  by  appellee  and  said  insurance  com- 
pany as  a  policy  for  $1,000,  Instead  of  a 
policy  for  $2,000.  Both  appellee  and  appel- 
lant's local  agent  M.  L.  Fugate,  swear  tliat 
the  latter  at  the  time  the  policy  herein  sued 
on  was  issued  knew  that  appellee  had  $17,- 
300  insurance,  including  the  policy  herein 
sued  on.  Upon  tbis  point  there  is  no  evi- 
dence to  the  contrary.  Appellant  insists, 
however,  tliat  we  should  now  depart  from 
the  rule  laid  down  in  the  case  of  Phoenix 
Insurance  Co.  v.  Spiers  &  Thomas,  87  Ky. 
285,  saw.  453,  10  Ky.  Law  Rep.  254, 
wherein  this  court  laid  down  the  rule  that 
w|iere  a  policy  of  Insurance  provides  for  a 
forfeiture  In  case  of  additional  Insurance 
without  the  written  consent  of  the  company 
indorsed  upon  the  policy,  the  condition  may 
be  waived,  either  by  parol  agreement  or  by 
the  conduct  of  the  company ;  and  silence  for 
an  unreasonable  time  upon  tbe  part  of  the 
company,  after  knowledge  or  notice  of  the 
breach  of  the  condition,  will  constitute  such 
conduct.  We  see  no  good  reason,  however, 
why  the  rule  above  announced  should  be  de- 
parted from.  It  has  been  followed  in  a  num- 
ber of  cases  by  this  court  The  doctrine  is 
not  only  well  settled,  but  In  our  opinion  Is 
based  upon  sound  reasoning.  Where  the 
company's  agent  leads  the  Insured  to  believe 
that  the  company  will  not  Insist  upon  the 
forfeiture  under  the  additional  insurance, 
clause  and  accepts  the  premium  which  the 
insured  pays,  it  would  not  be  equitable  or 
Just  to  permit  the  company  thereafter  to 
avail  itself  of  such  forfeiture  when  such  ac- 
tion would  lead  to  the  Injury  of  the  insured 
who  was  misled  by  the  company's  represent- 
ative. For  authorities  in  point,  see  Rogers 
V.  Farmers  Co.,  106  Ky.  371,  50  S.  W.  543, 
20  Ky.  Law  Rep.  1925;  May  on  Insurance, 
p.  754;  Sun  Mutual  Co.  v.  Crist,  39  S.  W, 
837,  19  Ky.  Law  Rep.  305;  Citizens'  Co.  v. 
Crist,  56  S.  W.  658,  22  Ky.  Law  Rep.  47; 
Oermania   Insurance   Co.   v.   Wingfleld,  57 


•For  other  caaM  see  «ain«  topic  and  tectlon  NUMBER  In  Dec.  &  Am.  Olg*.  U07  to  date,  ft  Reporter  Indazo* 
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S.  W.  456,  22  Ky.  Law  Rep.  455;  Gragg  v. 
Home  Insurance  Co.,  107  S.  W.  321,  32  Ky. 
Law  Rep.  988. 

The  evidence  as  to  the  American  Central 
Insurance  Company  policy  of  $2,500  Is  as 
follows:  That  policy  bore  date  December 
30,  1906,  and  expired  December  30,  1907. 
The  policy  herein  sued  on  bore  the  same  date 
and  expired  the  same<date.  E.  R.  Moore  was 
the  local  agent  for  the  American  Central. 
M.  L.  Fugate  was  appellant's  local  agent 
Appellee  bad  large  property  and  carried 
many  Insurance  policies.  They  were  kept 
In  the  bank,  of  which  M.  L.  Fugate  was 
cashier.  Robertson  did  not  know  the  names 
of  the  companies,  the  respective  amounts  of 
the  policies,  or  how  they  were  divided  be- 
tween building,  stock,  and  fixtures.  M.  L. 
Fugate  was  Robertson's  banker,  and  E.  R. 
Moore  was  a  patron  of  his  store.  These 
two  agents  were  continuously  Bolicitlng  Rob- 
ertson for  Insurance  business.  Some  time  In 
1905  or  1906,  Robertson  concluded  to  divide 
his  Insurance  between  these  two  agents  and 
to  give  Moore  an  Increase.  The  policy  herein 
sued  on  is  an  old  policy.  Some  time  In  1906 
Robertson,  knowing  this  policy  was  to  ex- 
pire, gave  Moore  the  date  of  the  expiration 
of  the  policy,  and  instructed  blm  to  write  a 
policy  for  $2,500  in  one  of  his  companies 
when  the  North  British  &  Mercantile  Insur- 
ance Company  policy  expired.  Moore  then 
made  a  note  of  the  expiration  of  the  latter 
policy,  and  on  December  30,  1906,  wrote  $2,- 
SOO  of  insurance  for  Robertson  in  the  Ameri- 
can Central  Insurance  Company.  In  the 
meantime  Robertson  had  been  interviewed 
by  Fugate,  and  at  the  latter's  solicitation 
agreed  to  change  his  plans  and  allow  Fugate 
to  keep  the  business  and  to  renew  the  North 
British  policy  on  December  80,  1906.  Ac- 
cordingly Fugate  did  rei;ew  it  and  Moore 
wrote  the  same  insurance  in  the  American 
CentraL  In  December,  1906,  after  he  had 
agreed  to  let  Fugate  retain  the  insurance, 
Robertson  sent  one  of  his  clerks  to  E.  R, 
Moore  with  instructions  not  to  write  the 
policy  in  the  American  Central.  The  clerk 
corroborates  Robertson's  testlihony  on  this 
point,  and  says  he  delivered  the  message 
to  Moore.  The  latter  had  no  remembrance 
of  receiving  any  such  instructions,  but  wrote 
the  insurance.  The  policy  in  the  American 
Central  was  delivered  to  Robertson  and  the 
premium  thereon  paid,  partly  In  cash  and 
partly  by  merchandise  obtained  at  Robert- 
son's store.  Fugate  also  delivered  the  policy 
herein  sued  on  and  collected  the  premium 
thereon.  Robertson  took  both  policies  at 
separate  times,  and,  placing  them  in  his 
pocket,  took  them  to  the  bank,  and  had  them 
deposited  in  bis  box  there.  He  did  not  read 
or  examine  them.  Both  Fugate  and  Moore 
bad  instructions  from  Robertson  to  watch 
the  expirations,  and  to  renew  the  various 
policies  when  they  expired.  This  they  had 
done  for  years.  From  time  to  time  they 
would  present  new  policies  to  Robertson  and 


collect  for  them.  When  Moore  presented  the  I 
American  Central  policy,  Robertson  merely 
supposed  it  was  some  such  renewal  and  act- 
ed accordingly.  He  never  collected,  or  at- 
tempted to  collect,  on  the  American  Central 
policy,  and  surrendered  it  when  he  discover- 
ed the  mistake. 

As  to  the  Phoenix  policy.  No.  1086,  Issued 
for  $2,000,  the  evidence  Is  as  follows:  This 
policy  was  dated  February  6,  1907.  Robert- 
son says  it  should  have  been  for  only  $l,00a 
About  that  time  E.  R.  Moore  was  carrying 
for  Robertson  a  $2,000  policy  in  the  Pbcenix 
and  a  $1,000  policy  In  the  JEtaa.  Robertson 
claims  that  he  telephoned  Moore  before  the 
date  of  the  expiration  of  the  Phoenix  policy 
that  he  had  agreed  to  let  Fugate  have  that 
$2,000  policy.  He  thereupon  instructed  Moor« 
to  renew  the  $1,000  policy  in  the  ^tna,  and 
let  the  $2,000  policy  lapse.  Accordingly,  on 
February  6,  1907,  the  date  on  which  the  Phoe- 
nix iJolIcy  expired,  Fugate  wrote  a  $2,000 
policy  In  the  Firemen's  Fund  Company. 
Moore,  Instead  of  allowing  the  $2,000  policy 
to  lapse  and  renewing  the  $1,000  policy,  did 
the  very  reverse^  Moore  testified  that  he  had 
the  two  policies — one  for  $2,000  and  one  for 
$1,000— referred  to  by  Robertson;  that  Rob- 
ertson telephoned  him  to  let  one  lapse  and 
renew  the  other.  His  recollection  was  that 
Robertson  told  him  to  renew  the  $2,000  pol- 
icy and  let  the  $1,000  policy  lapse;  that  was 
the  way  he  understood  the  message,  but  It 
was  not  Impossible  that  Robertson  told  him 
to  renew  the  $1,000  and  let  the  $2,000  policy 


Several  insurance  adjusters,  who  had  been 
sent  to  Adalrvllle  by  their  respective  compa- 
nies to  adjust  the  loss,  testified  that  the^ 
asked  appellee  for  the  polidee  of  Insurance 
he  was  claiming  under,  and  he  exhibited  to 
them  insurance  policies  amounting  to  $20,800. 
Among  them  were  the  two  policies,  the  one 
In  the  American  Central  for  $2,500  and  the 
other  In  the  Phoenix  for  $2,000.  They  asked 
him  how  he  happened  to  exceed  the  amount 
of  Insurance  permitted,  and  he  answered  that 
he  did  not  know  he  had  exceeded  it.  At 
that  time  he  made  no  mention  of  the  fact  <tf 
any  mistake  In  regard  to  either  the  Phoenix 
or  American  Central  policies.  Robertson,  on 
the  contrary,  testified  that  they  merely  ask- 
ed him  for  his  policies,  and  he  exhibited  the 
same  without  making  any  mention  in  regard 
to  them. 

It  is  insisted  by  appellant  that  it  was  en- 
titled to  a  (peremptory  instruction  so  far  as 
additional  Insurance  was  represented  by  the 
American  Central  and  Phcenlx  policies,  be- 
cause the  proof  shows  that  Robertson  actu- 
ally had  these  policies  in  his  possession  and 
paid  the  premiums  thereon,  and  that  he 
made  no  claim  of  any  mistake  therein  until 
the  fact  developed  that  he  was  carrying  more 
Insurance  than  the  policy  In  question  per- 
mitted. In  view,  however,  of  the  explana- 
tion made  by  Robertson  and  of  the  drcum- 


Digitized  by 


Google 


Ky.) 


JONES  T.  LOUISVILLE  TOBACCO  WAREHOUSE  00. 


633 


stances  attending  the  issual  of  the  two  pol- 
icies, we  are  unable  to  say  as  a  matter  of 
law  that  bis  acceptance  of  tbe  policies  and 
payment  of  tbe  premiums  tbereon  concluslre- 
ly  establisbes  the  point  that  tbe  policies  were 
actually  in  force  at  tbe  time  tbe  policy  here- 
in sued  on  was  written.  Upon  tbls  question 
there  was  a  sharp  Issue  of  fact.  There  are 
many  circumstances  tending  to  corroborate 
Robertson's  statement.  The  probability  or 
improbability  of  bis  story  was  a  question  for 
tbe  jury.  Being  unable  to  say  that  their 
finding  was  flagrantly  against  tbe  evidence, 
we  cannot  disturb  it  on  tbe  ground  of  in- 
sufficient evidence. 

It  \a  next  insisted  that  tbe  additional  in- 
surance clause  provided  that  tbe  policy 
should  be  Toid  If  the  Insured  then  bad,  or 
should  thereafter  make  or  procure  any  other 
contract  of  insurance,  whether  valid  or  not, 
and,  even  If  the  policies  in  the  Pbceniz  and 
American  Central  companies  were  not  valid, 
this  fact  invalidated  the  policy  sued  on.  In 
other  words,  appellant's  contention  is  that 
the  two  policies  referred  to  were  either  valid 
or  Invalid,  and  that  In  either  event  tbe  North 
British  policy  was  rendered  void.  Our  con- 
clusion, however,  Is  that  if  the  two  policies 
constituting  tbe  additional  Insurance  were 
not  authorized  by  Robertson  to  be  issued, 
and  were  issued  by  mistake,  and  he  did  not 
claim  any  rights  thereunder  or  seek  to  en- 
force their  collection,  they  were  neither  valid 
nor  invalid  insurance,  they  were  in  efTect  no 
hisurance  at  all,  and  their  mere  formal  ex- 
istence as  policies  did  not  render  void  the 
policy  sued  on. 

For  tbe  reasons  given,  the  judgment  Is  af- 
firmed. 


JONES  ▼.  liOUISVILLD  TOBAOOO  WARE- 
HOUSE CO. 

(Conrt  of  Appeals  of  Kentucky.     Sept  24, 
1909.) 

1  FBAtTDUI-KNT       OONVEYANOBS       (§       134»)  — 

TsAiTsrEBs  Between  Husband  and  Wieb— 
Validity  as  to  Thibd  Pebsons— Reoibtra- 
tion. 

Under  Ky.  St.  i  2128  (Russell's  St.  |  4631), 
proTiding  that  a  transfer  of  personal  property 
between  husband  and  wife  shall  not  be  valid  as 
to  third  persons,  unless  in  writing  and  recorded, 
a  surrender  of  tobacco  by  husband  to  wife,  not 
reduced  to  writing  or  recorded,  was  invalid  as 
to  hi*  other  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Convevances,  Cent  Dig.  §§  485-492;  Dec.  Dig 
1 154.  •] 

1  PaATTDUXKNT  CONVEYANCES  (§  184*)— RENT 

LiEN  — Efitcct   OF    Invalid   Tbanseeb   or 

Pbopkbty  TO  Landlobd. 

A  anrrender  of  tobacco  by  husband  to  wife 
being  invalid,  as  to  his  other  creditors  under 
Ky.  St  I  2128  (Russell's  St  S  4631),  because 
not  reduced  to  writing  and  recorded,  left  un- 
changed her  superior  landlord's  rent  lien,  under 


section  2317  (Russell's  St  I  4574),  on  the  to- 
bacco raised  on  land  leased  by  him  of  her. 

[Dd.  Note. — For  other  cases^^see  Fraudulent 
Conveyances,  Cent  Dig.  |  583;  Dec  Dig.  | 
184.*] 

3.  Landlobd  and   Tenant   (8   254*)  — R«nt 
IjIEN — Enpobcement— Loss  OF  Right. 

Under  Ky.  St  §  2317  (Russell's  St  f  4574), 
giving  the  landlord  a  superior  lien  for  a  years 
rent  on  produce  of  the  leased  farm,  but  for  no 
rent  that  has  been  due  for  more  than  120  days, 
and  providing  that  if  the  produce  be  removed 
openly  from  the  leased  premises,  without  fraudu- 
lent intent,  and  be  not  returned,  the  landlord 
shall  have  his  Hen  on  it  for  15  days  from  its 
removal,  and  may  enforce  it  against  tbe  prop- 
erty wherever  found,  where  after  the  end  of  the 
year  for  which  a  farm  was  rented,  at  which 
time  the  rent  became  due,  the  tenant,  being  in- 
debted for  the  rent,  surrendered  tobacco  raised 
on  tbe  farm  to  the  landlord,  which  surrender  , 
was  invalid  as  against  the  tenant's  other  cred- 
itors because  the  landlord  was  his  wife,  and 
she  then  shipped  tbe  tobacco  to  defendant  to 
sell  as  her  agent,  and  it  sold  it,  applied  the  pro- 
ceeds on  the  tenant's  debt  to  it,  and  refused  to 
pay  the  landlord,  all  this  within  15  days  after 
the  removal  of  the  tobacco  from  the  premises, 
and  120  days  after  the  termination  of  the  lease 
— the  landlord's  right  of  action  against  defend- 
ant to  enforce  its  lien  against  the  proceeds  ac- 
cruing when  it  refused  to  pay  her  the  same  was 
not  lost  by  failure  to  bring  the  action  within 
120  days  after  the  rent  became  due. 

[EkI.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {  1040;   Dec  Dig.  S  254.*] 

4.  Fbauddlent  Conveyances   (8   20*)— Pab- 
tial  Invalidity. 

A  lease  by  the  wife  of  the  lessee  and  an- 
other not  being  recorded,  its  provision  that  the 
landlord  shall  have  a  lien  on  the  crop  for  the 
rent  is  Invalid  as  to  creditors  so  UlI  as  concerns 
the  lien  given  the  wife. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  26 ;  Dec.  Dig.  S  20. •] 

B.  Subbooation  (8  1*)- Natttbe  and  Theoby 

OF  RiOHT. 

Subrogation  is  onlv  allowed  where  there  is 
some  equitable  reason  tor  it 

[Ed.  Note. — For  other  cases,  see  'Subrogation, 
Cent  Dig.  8  1 ;   Dec  Dig.  |  1.*] 

6.  Subbooation  (8  26*)  —  Voluntabt  Pay- 
ment. 

One  who  pays  a  debt  for  another  voluntari- 
ly is  not  ordinarily  subrogated  to  the  rights  of 
the  creditor. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent  Dig.  8  67;   Dec.  Dig.  8  26.*] 

7.  Pleading  (8  8*)—Subbooatiow— Conclu- 
sions. 

The  allegation  of  the  petition  that  plaintiff, 

on#  of  two  Inndlonis.  wfio  paid  to  the  other 
landlord  her  part  of  the  rent  was  subrogated 
to  tlie  riguts  ot  ihe  other,  is  a  mere  legal  couclu- 
sion ;  it  being  necessary  to  state  the  facts  show- 
ing a  right  of  subrogation. 

[BM.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  88  12-31 ;   Dec  Dig.  8  8.*] 

Appeal  from  Circuit  Court,  Franklin 
County. 

"To  be  officially  reported." 

Action  by  M.  N.  Jones  against  the  Lonla- 
ville  Tobacco  Warehouse  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

B.  G.  Williams  and  J.  Morgan  Cbinn,  for 
appellant    Brown  ft  Nuckols,  for  appellee. 


•For  other  cases  cae  same  topio  and  seoUon  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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HOBSON,  J.  Appellant,  Maggie  N.  Jones, 
brought  this  suit  agalnat  the  LouisTlUe  To- 
bacco Warehouse  Company  to  recorer  the 
proceeds  of  certain  tobacco  which  she  alleged 
she  bad  shipped  to  It  in  March,  1906,  and  it 
had  sold  as  her  agent.  The  warehouse  com- 
pany claimed  the  right  to  hold  the  money 
as  the  property  of  John  W.  Jones,  the  hus- 
band of  Maggie  N.  Jones,  on  account  of  a 
debt  which  he  owed  to  it  contracted  about 
the  year  1896.  The  circuit  court  sustained  a 
demurrer  to  the  plaintiff's  reply  to  the  de- 
fendant's answer,  and,  she  declining  to  plead 
farther,  dismissed  her  petition.  From  this 
Judgment  she  appeals. 

The  facts  admitted  by  the  demurrer  are 
these:  Maggie  N.  Jones  and  her  mother, 
Minerva  Noel,  owned  a  farm  in  Franklin 
«onnty,  and  on  March  1,  1905,  they  entered 
into  the  following  written  contract  by  which 
they  rented  the  farm  to  J.  W.  Jones:  "For 
and  in  consideration  of  the  sum  of  nine  hnn- 
■dred  dollars  ($900.00)  to  be  paid  on  or  be- 
fore the  first  day  of  March,  1906,  we,  Mrs. 
Minerva  Noel  and  Maggie  N.  Jones  of  the 
first  part  have  this  day  rented  to  J.  W.  Jones 
of  the  2nd  part  of  our  farm  known  as  the 
.8.  M.  Noel  farm  for  the  term  of  one  year. 
Parties  of  the  first  part  reserve  for  their 
own  use  the  tenement  house  at  front  gate, 
the  two  tenement  houses  at  the  mouth  of 
branch,  the  pump  house  and  right  of  way  to 
-said  tenement  house  and  pump  house  right 
of  way  over  and  for  repairing  of  pipe  line 
by  the  distillery  company  and  also  the  slop 
privilege  at  the  new  cattle  sheds.  First  par- 
ties also  reserve  a  lien  on  all  crops  grown 
on  said  farm  until  all  moneys  for  rent  are 
paid.  First  parties  reserve  all  right  for  seed- 
ing purposes  in  the  fall  of  the  year.  First 
parties  are  not  to  repair  any  fencing  on 
«ald  farm.  Possession  of  farm  to  be  given 
1st  of  March  1905,  given  up  March  1st,  1906. 
Second  party  is  allowed  to  work  lands  on 
farm  any  way  he  wants  to,  or  to  sublet  any 
lands  that  he  wants  to,  or  to  plow  any  lands, 
and  Is  to  do  all  the  repairing  on  barns,  fen- 
-cing,  etc.,  at  second  parties  own  expense. 
Minerva  Noel.  Maggie  N.  Jones.  J.  W. 
Jones."  On  March  1,  1906,  Jones  owed  $550 
of  the  rent,  and  Maggie  N.  Jones  then  paid 
to  Mrs.  Noel  her  part  of  the  rent,  and  thus 
became  entitled  to  all  the  rent  as  between 
her  and  her  husband.  He  bad  sublet  the 
farm  the  year  before  to  a  number  of  tenants 
who  had  raised  a  crop  of  tobacco  on  It,  un- 
der contracts  by  which  they  were  to  have 
one-half  of  the  tobacco  and  be  one-half.  J. 
W.  Jones  then  surrendered  to  Maggie  N. 
Jones  his  half  of  the  tobacco  which  was  then 
on  the  place,  and  she  took  possession  of  it 
and  shipped  it  to  the  warehouse  company. 
The  net  proceeds  of  half  of  the  tobacco  when 
sold  by  the  warehouse  company  amounted  to 
$214.54.  The  rent  contract  above  quoted 
was  not  recorded.  The  arrangement  by 
which  J.  W.  Jones  surrendered  to  his  wife 
Ills  one-half  of  the  tobacco  was  verbal,  and 


not  reduced  to  writing  or  recorded.  Section 
2128,  Ky.  St  (Russell's  St  {  4631),  which 
gives  the  wife  the  right  to  make  contracts  as 
a  single  woman,  contains  this  proviso:  "A. 
gift  transfer  or  assignment  of  personal  prop- 
erty between  husband  and  wife  shall  not  be 
valid  as  to  third  persons,  unless  the  same 
be  In  writing,  and  acknowledged  and  record- 
ed as  chattel  mortgages  are  required  by  law 
to  be  acknowledged  and  recorded;  but  the 
recording  of  any  such  writing  shall  not  make 
valid  any  such  gift,  transfer  or  assignment 
which  Is  fraudulent  or  voidable  as  to  cred- 
itors or  purchasers."  It  is  insisted  for  the 
warehouse  company  that,  as  the  transfers  be- 
tween the  husband  and  wife  were  not  record- 
ed, they  were  void,  and  the  title  to  the  tobac- 
co still  remained  In  the  husband.  Section 
2317,  Ky.  St  (Russell's  St  {  4574),  is  as 
follows:  "A  landlord  shall  have  a  sui>erior 
Hen  on  the  produce  of  the  farm  or  premises' 
rented,  on  the  fixtures,  on  the  household 
furniture,  and  other  personal  property  of 
the  tenant,  or  undertenant,  owned  by  him, 
after  possession  is  taken  under  the  lease; 
but  such  lien  shall  not  be  for  more  than  one 
year's  rent  due  or  to  become  due,  nor  for 
any  rent  which  has  been  due  for  more  than 
one  hundred  and  twenty  days.  And  if  any 
such  property  be  removed  openly  from  the 
leased  premises,  and  without  fraudnlent  in- 
tent, and  not  returned,  the  landlord  shall 
have  a  superior  lien  on  the  property  so  re- 
moved for  fifteen  days  from  the  date  of  its 
removal,  and  may  enforce  his  lien  against  the 
property  wherever  found."  It  is  conceded 
that  under  this  section  the  wife  had  a  Hen 
on  the  tobacco  for  her  rent;  but  It  is  insist- 
ed that  this  Hen  was  lost  because  It  was  not 
asserted  within  120  days  after  the  rent  fell 
due  or  within  15  days  after  the  removal  of 
the  tobacco  from  the  premises. 

In  Eberhardt  v.  Wahl,  124  Ky.  223,  98  S. 
W.  994,  30  Ky.  Law  Rep.  412,  Mrs.  Eberhardt 
and  her  husband,  Jacob,  executed  two  notes 
to  a  bank  for  $250  for  money  borrowed  by 
him.  To  secure  the  first  note  he  pledged  10 
shares  of  stock  which  he  owned  and  to  se- 
cure the  second  note  she  pledged  10  shares 
of  stock  which  she  owned.  She  paid  to  the 
bank  $250  of  her  own  money,  intending  to 
pay  the  note  which  was  secured  by  the  pledge 
of  her  own  stock.  But  the  bank  applied  It 
to  the  payment  of  the  first  note  which  was 
secured  by  the  pledge  of  her  husband's  stock. 
She  applied  to  the  bank  to  correct  the  mis- 
take, and  was  told  by  the  bank  officers  that 
all  that  was  necessary  was  that  her  husband 
should  deliver  to  her  tbe  10  shares  of  stock 
which  bad  been  released  to  secure  her  in 
the  $250  which  she  bad  paid,  and  protect  her 
against  liability  on  the  second  note.  This 
was  accordingly  done,  but  the  agreement  was 
not  recorded.  In  this  condition  of  things 
another  creditor  attached  the  husband's  10 
shares  of  stock.  It  was  held  by  this  court 
that  the  arrangement  between  the  husband 
and  wife  was  void,  and  that  tbe  wife  acqolr- 
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ed  no  lien  on  the  husband's  10  shares  of 
stock  by  reason  of  the  transfer  of  the  stock 
to  her  by  him.  But  It  was  also  held  that 
the  bank  had  a  lien  on  the  10  shares  of 
stodi,  and  that  the  wife,  having  paid  the 
note  to  the  bank  which  was  secured  by  the 
stock,  was  entitled  to  be  subrogated  to  the 
Hen  of  the  bank  under  the  circumstances,  in- 
dependently of  any  transaction  between  her 
and  her  husband.  See,  also,  Stroud  y.  Ross, 
118  Ky.  630,  82  S.  W.  254,  26  Ky.  Law  Rep. 
521.  In  Marquess  v.  Ladd,  100  S.  W.  305, 
30  Ky.  Law  Rep.  1142,  the  tenant,  while  the 
tobacco  was  on  the  leased  premises,  turned 
«Ter  hifl  Interest  in  the  crop  to  the  landlord 
under  an  agreement  that  he  should  retain 
possession  of  it  and  place  it  upon'  the  mar- 
ket with  the  Dark  Tobacco  Protective  Asso- 
ciation, where  it  was  to  remain  until  sold, 
and  that  out  of  the  proceeds  of  It  when  sold 
the  landlord  was  to  pay  himself  what  the 
tenant  owed  him  and  pay  the  remainder  to 
the  tenant.  Under  this  arrangement  the  land- 
lord took  possession  of  tlie  tobacco,  and  in- 
stituted no  proceedings  to  enforce  his  lien. 
More  than  20  days  after  the  expiration  of 
the  lease  suit  was  brought  to  enforce  a 
mortgage  given  by  the  tenant  before  the  to- 
bacco was  turned  over  to  the  landlord ;  and 
it  was  Insisted  that  the  landlord  had  lost 
his  lien  by  failing  to  institute  proceedings 
to  enforce  it  Rejecting  this  claim,  the  court 
said:  "When  the  agreement  between  the  land- 
lord and  the  tenant  was  made  in  November, 
1004,  the  landlord  had  a  superior  Hen  upon 
the  tenant's  Interest  in  the  tobacco  to  se- 
cure the  payment  of  the  money  and  property 
advanced  to  him,  and  the  crop  was  on  the 
leased  premises.  This  lien  he  had  the  right 
under  the  statute  to  enforce  at  any  time 
within  120  days  after  the  expiration  of  the 
tenancy.  The  purpose  of  the  statute  was  to 
secure  the  landlord  for  advances  made  to 
bis  tenant  by  giving  him  a  lien  upon  the 
crop.  If,  after  the  crop  has  been  planted 
and  at  any  time  during  the  period  for  which 
the  lien  of  the  landlord  exists,  the  tenant 
for  any  reason  concludes  to  deliver  his  inter- 
est in  the  crop  to  the  landlord  as  security 
for  advances  made,  we  cannot  perceive  any 
reason  why  the  lien  in  this  way  may  not  be 
preserved.  An  agreement  of  this  kind  does 
not  extend  the  Hen  of  the  landlord  beyond 
the  statutory  period,  as  the  legal  effect  of  it 
is  the  same  as  if  the  landlord  had  instituted 
leagl  proceedings  to  enforce  the  collection  of 
his  lien,  and  had  acquired  possession  of  the 
crop  under  process  of  the  court  Creditors  of 
the  tenant  cannot  be  prejudiced  by  an  agree- 
ment of  this  character  because  tbe  landlord 
holds  the  tenant's  interest  as  a  pledgee,  and 
must  account  for  whatever  surplus  remains 
after  discharging  his  debt" 

Under  the  statute  a  gift,  transfer,  or  as- 
signment of  personal  property  between  hus- 
band and  wife  Is  invalid  as  to  third  persons 
unless  in  writing,  acknowledged  and  record- 
ed as  chattel  mortgages  are  required  to  be 


acknowledged  and  recorded.  Tbe  surrender 
of  the  tobacco  by  Jones  to  his  wife  was  a 
transfer  of  personal  property,  and,  not  being 
reduced  to  writing  or  rncorded,  was  invalid. 
After  that  arrangement  was  made,  the  par- 
ties stood  where  they  were  before  It  was 
made.  It  took  from  tbo  wife  no  right  she 
then  had  and  it  added  nothing  to  her  rights. 
Before  that  surrender  was  made,  she  had  a 
Hen  on  the  tobacco  for  her  rent  under  the 
statute,  and  this  superior  Hen  she  continued 
to  have  after  the  arrangement  was  made. 
The  rent  was  not  due  until  March  1,  1908. 
The  tobacco  was  sold  during  that  m(mth. 
When  the  tobacco  was  sold,  her  demand 
against  the  warehouse  company  accrued,  and. 
It  then  refusing  to  pay  her  the  money, 
her  right  to  the  money  was  in  no  wise  af- 
fected by  the  fact  that  she  did  not  bring  her 
suit  against  the  warehouse  company  until  De- 
cember 10,  1906.  The  tobacco  having  been 
sold  and  the  proceeds  being  In  the  hands  of 
the  warehouse  company,  her  right  of  action 
against  it  accrued  when  it  refused  to  pay 
the  money  over  to  her,  and,  this  aU  having 
occurred  within  120  days  after  tbe  rent  be- 
came due,  her  delay  in  suing  after  the  lia- 
bility accrued  did  not  prejudice  the  ware- 
house company.  There  is  nothing  in  the  case 
to  show  that  the  tobacco  had  been  removed 
from  the  premises  more  than  16  days  before 
it  was  received  or  sold  by  the  warehouse 
company  and  the  proceeds  applied  by  It  upon 
its  debt  against  J.  W.  Jones.  This  case  dif- 
fers from  Marquess  ▼.  Ladd,  in  this :  in  that 
case  the  landlord  and  tenant  could  contract 
with  each  other  and  a  surrender  by  tbe  ten- 
ant to  the  landlord  was  not  invalid.  In  this 
case  the  landlord  and  tenant  can  only  con- 
tract as  provided  by  the  statute,  and  a  sur- 
render of  personal  property  by  the  tenant 
to  the  landlord  Is  Invalid  unless  made  as  re- 
quired by  it  But,  as  It  does  not  appear  that 
15  days  had  elapsed  after  the  removal  of 
the  property  from  the  premises  and  before 
Its  receipt  or  sale  by  tbe  warehouse  com- 
pany, no  opinion  is  indicated  as  to  what 
would  be  the  effect  of  such  removal  in  a 
case  like  this.  The  circumstances  indicate 
that  only  a  short  time  elapsed  after  the  re- 
moval of  the  property  from  the  premises  be- 
fore its  receipt  and  sale  by  the  warehouse 
company.  The  written  lease  provided  that 
the  owner  of  the  land  should  have  a  lien 
on  the  crop  for  the  rent,  but,  as  this  was 
not  recorded,  the  special  contract  was  In- 
valid so  far  as  It  stipulated  for  a  Hen  on 
the  crop  in  favor  of  the  wife.  3t  was  valid, 
however,  as  to  Mrs.  Noel.  She  had  a  Hen 
by  virtue  of  the  contract  on  the  crop  of 
tobacco  as  against  the  warehouse  company 
whose  debt  was  created  in  the  year  1896.  It 
Is  alleged  in  the  petition  that  Mrs.  Jones 
when  she  paid  Mrs.  Noel  her  part  of  tbe 
rent  became  subrogated  to  her  rights.  But 
no  facts  are  alleged  showing  a  right  of  sub- 
rogation. One  who  pays  a  debt  for  another 
voluntarily  is  not  ordinarily  subrogated  to  the 
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rights  of  the  creditor.  Subrogation  Is  only 
allowed  where  there  la  some  equitable  reason 
for  it  The  allegation  that  the  plaintiff  was 
subrogated  to  the  rights  of  Mrs.  Noel  is  only 
a  conclusion  of  the  pleader.  The  facts  must 
be  stated  showing  a  right  of  subrogation,  if 
the  plaintiff  bases  her  right  of  recovery  upon 
the  lien  given  Mrs.  Noel  in  the  lease;  but 
the  plaintiff  Is  entitled  to  a  lien  under  the 
statute  for  the  rent  due  her. 

We  therefore  conclude  that  the  court  erred 
in  sustaining  the  defendant's  demurrer  to 
the  plaintiff's  reply.  On  the  return  of  the 
case  the  parties  will  be  allowed  to  amend 
their  pleadings  If  they  desire  to  do  so. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


NBTTER'S  ADM'R  t.  LOUISVILLE  RT.  00. 
(Conrt  of  Appeals  of  Kentucky.    Oct  5,  1909.) 

1.  New  Tbiai.  (§  75*)— Gbourds— Inadequa- 
OT  OF  Damaoes. 

Civ.  Code  Prac.  |  341,  providing  that  a 
new  trial  shall  not  be  granted  on  account  of 
the  smallnesB  of  the  damages,  in  an  action  for 
Injuries  to  the  person  or  reputation,  "or  in 
any  other  action  in  which  the  damages  equal 
the  actual  pecuniary  injury  sustained,"  includes 
not  only  actions  for  injury  to  the  person  or  lepu- 
tation,  but  any  other  action  in  which  it  is  sought 
to  recover  damages,  whether  the  action  is  found- 
ed in  tort  or  on  breach  of  contract,  and  it  ap- 
plies to  an  action  by  a  personal  representative 
for  damages  for  the  destruction  of  decedent's 
life,  and,  where  the  recovery  equals  the  actual 
pecuniary  loss,  a  new  trial  cannot  be  granted. 
[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  i|  151,  152;   Dec  Dig.  |  75.*] 

2.  New  Tbiai.  ({  75*)— Gbounds— Inadbqua- 
CT  or  Damages. 

In  an  action  for  death,  a  new  trial  may  be 
granted  where  the  evidence  shows,  even  approx- 
imately, the  pecuniary  loss  the  estate  of  dece- 
dent sustained,  and  the  amount  assessed  is  in- 
sufficient as  compensation,  but,  where  there  is  no 
evidence  on  which  to  base  an  opinion  as  to  the 
pecuniary  loss  suffered  by  the  estate,  the  verdict 
will  not  be  disturbed  on  the  sole  ground  that  it 
is  inadequate. 

[Ed.  Note.— "For  other  cases,  see  New  Trial, 
Cent  Dig.  {  152 ;  Dec.  Dig.  {  75.*] 

8.  New  Tbial  ({  75*)— OBOuNns— Inadequa- 

CT  OF  Damaoes. 

Where,  in  an  action  for  injury  to  a  person, 
the  evidence  showed  the  amount  of  the  pecun- 
iary loss  the  injured  person  had  sustained,  and 
the  amount  assessed  was  insufficient  as  compen- 
sation, a  new  trial,  on  the  ground  of  inadequacy 
of  the  verdict,  might  be  eranted,  but,  where  a 
recovery  is  sought  solely  tor  mental  or  physical 
pain,  the  verdict  will  not  be  di8turl>ed  on  the 
sole  ground  of  inadequacy. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  152 ;  Dec.  Dig.  i  75.*] 

4.  Stbevi  Raiuboaus  (§  95*)— Opebation  of 
Cars— Cabs  Rjeqcibed. 

To  relieve  a  street  railroad  company  from 
liability  for  killing  a  child  struck  by  a  car,  on 
the  ground  that  the  child  came  on  the  track  so 
close  to  the  car  that  the  motorman,  by  ordinary 
care,  could  not  stop  it  in  time  to  prevent  the 


Injury,  it  must  appear  that  the  car  was  run  at 
a  reasonable  speed. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  202 ;  Dec  Dig.  i  95.*] 

5.  Afpeai.  and  E;rbob   ({   1068*)- HABMixas 

EBBOB- E2BR0NE0US    INSTBUOTIONS. 

Where,  in  an  action  for  the  death  of  a  child 
struck  by  a  car,  the  jury  found  the  negligence 
of  the  motorman,  the  error  in  an  instruction 
stating  the  law  defining  the  liability  of  the  com- 
pany In  case  the  child  came  on  the  track  so 
close  to  the  car  that  the  motorman  could  not 
stop  it  In  time  to  prevent  the  injury,  arising 
from  the  failure  to  direct  the  attention  of  the 
jury  to  the  speed  at  which  the  car  was  running, 
was  not  prejudicial  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4225;   Dec  Dig.  {  IOCS.*] 

6.  New  Tbial  (g  42*)— Disqualification  or 

JUBOB. 

Ky.  St  1900,  \  2247  (Russell's  St  |  3070), 
providing  that  service  as  a  juror  in  any  circuit 
court  on  the  regular  panel  within  12  months 
shall  l>e  ground  for  challenge  for  cause,  though 
adopted  In  1900  (Acta  1906,  p.  519.  c  156), 
must  be  read  as  a  part  of  section  2253  (section 
3076),  defining  the  qualifications  of  jurors,  and 
providing  that  the  fact  that  a  person  not  compe- 
tent served  on  a  jury  shall  not  be  cause  for  set- 
ting aside  the  verdict,  adopted  In  1S93  (Acts 
1891-92-93,  p.  958,  c  210.  {  13),  and  amended 
in  1894  (Acts  1894,  p.  219,  c  98),  and  the  fact 
that  a  juror  had  served  within  l2  months  does 
not  justify  setting  aside  the  verdict. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  {  78;  Dec  Dig.  {  42.*] 

7.  New  Trial  (8  54*)— Disqualifioatiow  or 
Juror- Waives. 

Where,  in  civil  actions,  the  incompetency  of 
a  juror  because  related  to  one  of  the  parties,  or 
not  fit,  by  reason  of  prejudice,  to  render  a  fair 
decision.  Is  not  discovered  until  after  trial,  the 
verdict  may  be  set  aside,  provided  due  diligence 
was  exercised  to  discover  the  facts  disclosing  the 
incompetency  of  the  juror  before  his  selection. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  112-114 ;  Dec.  Dig.  S  54.*1 

Appeal  from  Circuit  Court  Jefferson  (boun- 
ty, ciommon  Pleas  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  Irene  Netter's  administrator 
against  the  Louisville  Railway  Company. 
From  a  judgment  granting  Insufficient  relieCi 
plaintiff  appeals.    Affirmed. 

Edwards,  Ogden  &  Peak,  for  appellant 
Fred  Forcht  Jr.,  Falrlelgh,  Straus  &  Fair' 
lelgh,  and  D.  W.  Balrd,  for  appellee. 


CARROLL,  J.  Irene  Netter,  a  child  about 
12  years  of  age,  was  run  over  and  killed 
by  a  street  car  operated  by  the  appellee  com- 
pany. This  action  was  brought  by  her  ad- 
ministrator to  recover  damages  for  the  de- 
struction of  her  life — the  petition  not  seeking 
to  recover  any  special  damages.  Upon  a 
trial  before  a  jury  a  verdict  was  returned 
in  favor  of  the  administrator  for  $500.  Not 
being  satisfied  with  the  amount  of  the  recov. 
ery,  he  prosecutes  this  appeal,  asking  a  re- 
versal upon  two  grounds :  E'lrst,  because  the 
damages  assessed  are  Inadequate ;  and,  sec- 
ond, for  error  In  Instructing  the  Jury. 

In   reference  to  the  first  error  assigned. 


•For  other  cases  see  sam*  topic  and  lactlon  NUMBER  in  Deo.  ft  Am.  Diss.  1907  to  data,  ft  Reporter  ladezas 
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section  341  of  the  CItU  Code  of  Practice 
proTides  that:  "A  new  trial  shall  not  be 
granted  on  account  of  the  smallnesu  of  dam- 
ages In  an  action  for  an  injury  to  the  per- 
son or  reputation,  or  in  any  other  action  In 
which  the  damages  equal  the  actual  pe- 
cuniary Injury  sustained;  nor  shall  more 
than  two  new  trials  be  granted  to  a  party 
upon  the  ground  that  the  Terdict  is  not  sus- 
tained by  the  evidence."  Counsel  for  appel- 
lant Insist  that  this  section  is  not  applicable 
to  actions  to  recover  damages  for  Injuries 
resulting  in  death,  urging  that  it  should  be 
limited  to  actions  for  personal  injuries  In 
cases  where  death  does  not  result  from  the 
Injuries  sustained.  It  will  be  observed  that 
the  section  is  not  confined  to  actions  for 
Injuries  to  person  or  reputation,  but  em- 
braces all  "other  actions  In  which  the  dam- 
ages equal  the  actual  pecuniary  Injury  sus- 
tained." So  that,  giving  to  the  language 
used  Its  fair  meaning,  the  section  must  be 
held  to  Include  not  only  actions  for  injury 
to  the  person  or  reputation,  but  any  other  ac- 
tion in  which  It  Is  sought  to  recover  dam- 
ages, whether  the  action  be  founded  in  neg- 
ligence or  tort,  or  grow  out  of  the  breach 
of  a  contract.  It  follows,  therefore,  that 
the  section  Is  fully  as  applicable  to  an  action 
brought  by  the  personal  representative  of  a 
person  whose  life  has  been  destroyed  as  it 
Is  to  an  action  brought  by  the  injured  person 
In  his  own  behalf.  In  either  case,  if  the  re- 
covery equals  the  actual  pecuniary  loss,  a 
new  trial  cannot  be  granted.  Therefore  the 
only  question  left  for  the  courts  to  deter- 
mine In  actions  where  this  question  is  pre- 
sented Is  whether  the  damages  awarded 
equal  the  actual  pecuniary  injury  sustained. 
If  the  damages  do  not  equal  the  actual  pe- 
cuniary injury  sustained,  then  a  new  trial 
may  be  granted,  whether  the  action  is  for 
an  injury  to  the  person  or  an  Injury  to  the 
reputation,  or  Is  rested  on  some  other 
grounds  growing  out  of  negligence,  breach 
of  contract,  or  wrongful  act.  But  If  In  an 
action  for  breach  of  contract  or  for  an  In- 
jury to  the  person  or  the  reputation,  or  an 
Injury  resulting  from  negligence  or  wrongful 
act.  the  damages  equal  the  actual  pecuniary 
Injury  sustained,  a  new  trial  cannot  be  grant- 
ed, although  the  damages  awarded  may  seem 
to  be  Inadequate.  As  no  special  damages 
were  claimed,  and  there  was  no  evidence 
Introduced  to  show  what  loss  If  any  the  es- 
tate of  the  decedent  sustained  by  her  death, 
the  recovery  being  sought  solely  for  the  de- 
struction of  the  life  of  the  decedent,  we  are 
unable  to  say  with  any  reasonable  or  ap- 
proximate degree  of  certainty  what  the  pe- 
cuniary injury  to  her  estate  was.  It  is  true 
that  under  our  system  of  practice  Juries  are 
called  upon  in  every  case  where  a  recovery 
In  damages  is  sought  for  the  destruction  of 
life  by  negligence  or  wrongful  act  to  fix 
the  loss  the  estate  of  the  decedent  has  suf- 
fered by  reason  of  bis  death ;  and  often  they 
most  do  this  when  there  Is  no  evidence  upon 


which  they  can  rest  their  conclusion  as  to 
the  amount  that  should  be  awarded.  But 
this  means  or  method  of  arriving  at  and 
fixing  the  amount  of  recovery,  although  rec- 
ognized as  unsatisfactory.  Is  the  best  at- 
tainable under  the  circumstances,  and  hence 
It  is  generally  agreed  that  the  verdict  of  a 
Jury  In  respect  to  the  amount  awarded  wUI 
not  be  disturbed  unless  It  is  flagrantly  against 
the  evidence.  Verdicts  In  personal  Injury 
cases  and  In  actions  to  recover  damages 
when  death  has  resulted  from  a  tort  are 
often  set  aside  because  the  amount  of  dam- 
ages awarded  is  excessive.  And  so  verdicts 
in  actions  to  recover  damages  for  injuries  to 
the  person  have  been  set  aside  because  the 
amount  awarded  was  insufficient,  in  that  it 
did  not  equal  the  actual  pecuniary  loss  sus- 
tained. In  the  early  case  of  Taylor  v.  How- 
ser,  12  Bush,  465,  the  contention  was  made 
that  the  section  of  the  Code  under  considera- 
tion was  divisible  Into  two  parts,  each  stat- 
ing a  distinct  rule  of  practice;  the  flrst 
part  providing  that  In  no  action  for  an  In- 
Jury  to  the  person  or  reputation  could  a  new 
trial  be  granted  on  account  of  the  smallness 
of  the  damages,  the  second  that  a  new  trial 
might  be  granted  in.  actions  not  involving  an 
injury  to  the  person  or  reputation  If  the 
damages  did  not  equal  the  pecuniary  loss 
sustained.  But  the  court  rejected  this  con- 
struction of  the  section,  and  held  that  wheth- 
er the  action  be  for  an  Injury  to  the  person 
or  the  reputation  or  rested  on  other  grounds 
a  new  trial  might  be  granted  if  the  amount 
awarded  did  not  equal  the  actual  pecuniary 
Injury  sustained ;  and  this  construction  was 
followed  in  Ray  v.  Jeffries,  86  Ky.  867,  5  S. 
W.  867.  In  Jesse  v.  Shuck,  12  S.  W.  304,  11 
Ky.  Law  Rep.  463,  It  was  held  that  In  an 
action  for  personal  Injuries  where  special 
damages  were  sought  to  be  recovered  as  for 
loss  of  time,  cost  of  medical  attention,  and 
expense  In  effecting  a  cure,  and  there  was 
evidence  showing  approximately  the  amount 
and  value  of  the  time  lost,  or  the  amount  ex- 
pended In  effecting  a  cure,  the  section  of  the 
Code  did  not  deny  a  new  trial  if  the  amount 
awarded  did  not  equal  the  loss  sustained  as 
shown  by  the  evidence  In  the  particulars 
mentioned.  To  the  same  effect  is  Barles  v. 
Louisville  Electric  Light  Co.,  118  Ky.  830, 
80  S.  W.  814,  85  S.  W.  1186,  27  Ky.  Law 
Rep.  653.  Adopting  and  following  the  rea- 
son of  these  cases,  we  are  of  the  opinion 
that,  in  an  action  to  recover  damages  for 
loss  of  life,  a  new  trial  might  be  granted 
if  there  was  evidence  showing  even  ap- 
proximately the  pecuniary  loss  the  estate  of 
the  deceased  sustained,  and  It  appeared  that 
the  amount  assessed  was  wholly  Insufficient 
as  compensation.  And  the  same  rule  would 
apply  In  an  action  for  an  Injury  to  the  per- 
son If  there  was  evidence  showing  the 
amount  of  the  pecuniary  loss  the  Injured 
person  had  sustained  by  reason  of  his  In- 
juries in  being  deprived  of  the  ability  to 
follow   his   vocation   in   life,    or   otherwise 
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unfitted  for  the  performance  of  such  services 
as  he  might  have  rendered  except  for  his 
injuries,  and  this,  Independent  of  the  amount 
sought  to  be  recovered  as  special  damages 
as  for  lost  time  or  expenaea  In  efTecting  a 
cure.  But,  where  a  recovery  is  sought  sole- 
ly for  mental  or  physical  pain  or  suffering, 
or  where  the  action  is  to  recover  damages 
for  the  death  of  a  person,  and  there  is  no 
evidence  upon  which  to  base  an  opinion  as  to 
the  pecuniary  loss  suffered  by  his  estate, 
the  verdict  of  the  Jury  will  not  be  disturbed 
upon  the  sole  ground  that  it  is  Inadequate. 
It  follows  from  this  that  in  the  case  before 
OB  we  are  not  at  liberty  to  disturb  the  find- 
ing of  the  Jury  upon  the  ground  that  the 
assessment  of  damages  was  inadequate,  be- 
cause there  was  no  evidence  whatever  tend- 
ing to  show  the  loss  the  estate  of  the  deceas- 
ed sustained  by  reason  of  her  death,  nor  any 
pleading  asking  compensation  in  the  way  of 
special  damages. 

In  considering  the  second  error  assigned, 
it  will  be  necessary  to  state  briefly  the  facts. 
The  deceased  was  run  over  and  received  the 
Injury  from  which  she  died  while  attempting 
to  cross  Preston  street  at  its  Intersection 
with  Camp  street.  Several  witnesses  on  be- 
half of  the  plaintiff  below  testified  that  the 
car  that  struclc  the  deceased  was  at  the  time 
running  at  a  high  and  unreasonable  rate  of 
speed;  while  other  witnesses  on  behalf  of 
the  company  said  that  the  car  was  running 
slowly,  or  not  at  an  unusual  or  unreasonable 
rate.  With  this  evidence  before  the  jury 
upon  this  vital  Issue  In  the  case,  the  court 
gave  instruction  No.  4,  reading  as  follows: 
"Ifi  you  shall  believe  from  the  evidence  that 
Irene  Netter  suddenly  ran  In  front  of  the  car, 
and  so  close  to  the  car  that  the  motorman  in 
charge  of  the  car  could  not  by  the  exercise 
of  ordinary  care  have  stopped  the  car  and 
prevented  the  Injury  to  Irene  Netter,  then 
the  law  is  for  the  defendant,  and  you  should 
so  find,  unless  you  should  further  believe 
from  the  evidence  that  after  Irene  Netter. 
came  in  peril  from  the  car  the  motorman 
could  by  the  exercise  of  ordinary  care  have 
discovered  her  peril,  and  by  the  exercise  of 
ordinary  care  could  have  stopped  the  car  or 
BO  controlled  it  as  to  prevent  Injury  to  her. 
In  the  last  event  the  law  would  be  for  the 
plaintiff."  The  error  in  this  instruction  con- 
Blsts  in  the  failure  to  Incorporate  in  it  the 
idea  that  the  car  at  the  time  deceased  was 
struck  was  running  at  a  reasonable  rate  of 
speed.  If  the  car  was  running  at  such  a  rate 
of  speed  that  the  motorman  could  not  by  the 
exercise  of  ordinary  care  on  his  part  have 
prevented  the  Injury,  even  though  he  had 
discovered  the  peril  of  the  child  in  time  to 
have  done  so,  if  the  car  had  been  running  at 
a  reasonable  speed,  then  the  fact  that  Irene 
Netter  "suddenly  ran  In  front  of  the  car  and 
so  close  to  the  car  that  the  motorman  in 
charge  of  the  car  could  not  by  the  exercise  of 
ordinary  care  have  stopped  the  car  and  pre- 
vmtcd  the  Injury"  would  not  relieve  the  com- 


pany from  liability.  In  other  words,  to  ex- 
cuse the  company  upon  the  ground  that  Irene 
Netter  came  upon  the  track  so  close  to  the 
car  that  the  motorman  in  the  exercise  of 
ordinary  care  could  not  stop  It  In  time  to 
prevent  the  Injury,  it  was  necessary  that  the 
car  should  have  been  operated  at  a  reason- 
able rate  of  speed.  This  view  of  the  law  Is 
fully  supported  by  the  cases  of  Louisville 
Railway  Company  v.  Buckner  (Ky.)  113  S. 
W.  90;  Goldstein's  Adm'r  v.  Louisville  RaU- 
way  Co.  (Ky.)  115  S.  W.  194;  Louisville 
Railway  Co.  v.  Gaar  (Ky.)  112  S.  W.  1130; 
Lexington  Railway  Company  v.  Van  Laden, 
107  S.  W.  740,  32  Ky.  Law  Rep.  1047.  But 
this  error  is  not  one  that  will  In  this  case 
authorize  a  reversal,  although,  if  the  verdict 
had  been  for  the  railroad  company.  It  would, 
as  then  It  might  be  well  said  that  the  jury 
reached  the  conclusion  that  the  deceased 
came  so  suddenly  in  front  of  the  car  that 
the  motorman  could  not  stop  it  In  time  to 
avoid  striking  her,  although  they  may  have 
believed  that,  if  the  car  had  been  running  at 
reasonable  speed,  the  accident  could  have 
been  avoided.  The  omission  In  the  instruc- 
tion could  only  have  weighed  with  the  jury 
in  considering  whether  or  not  the  defendant 
was  guilty  of  negligence,  and,  as  this  point 
was  decided  in  favor  of  the  plaintiff.  It  is 
clear  that  the  Instruction  was  not  prejudi- 
cial, and  that  the  failure  to  direct  their  at- 
tention to  the  speed  at  which  the  car  was 
running  did  not  infiuence  the  jury  In  reach- 
ing the  conclusion  that  the  accident  could 
have  been  avoided.  Before  the  jury  could 
find  for  the  plaintiff  In  any  sum,  they  must 
have  agreed  that  the  defendant  company  was 
guilty  of  n^llgence,  and,  having  so  agreed, 
the  next  question  was  the  amount  to  be 
awarded. 

Complaint  is  also  made  that  the  court  err- 
ed in  refusing  to  sustain  a  challenge  for 
cause  presented  against  George  Deuc«r,  who 
was  summoned  as  a  juror.  Section  2247  of 
the  Kentucky  Statutes  (Russell's  St  {  3070) 
provides  in  part  that:  "If  a  Juror  drawn 
from  the  drum  or  wheel  case  has  served  in 
any  circuit  court  on  the  regular  panel  with- 
in twelve  months,  such  service  shall  be 
ground  for  challenge  for  cause;  if  a  Juror 
is  summoned  as  a  bystander,  after  having 
within  twelve  months  served  on  any  Jury 
In  any  circuit  court  as  a  bystander,  such 
service  shall  be  ground  for  challenge  (or 
cause;  and  If  the  name  of  a  Juror  doea  not 
appear  on  the  last  returned  assessor's  book 
for  the  county,  it  shall  be  a  ground  for  dial- 
lenge  for  cause."  The  record  is  not  clear 
upon  the  question  that  Deucer  was  asked 
if  he  had  served  as  a  juror  within  the  last 
year  in  any  of  the  divisions  of  the  Jefferson 
circuit  court  or  that  he  answered  "No."  This 
trial  was  had  In  March,  1907,  and  the  tran- 
script of  the  official  stenographer  shows  that 
when  Deucer  was  challenged  for  this  cause, 
"it  appeared  that  said  Juror  had  not  serv- 
ed as  a  Juror  In  any  division  of  the  Jeffei^ 
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son  circuit  court  since  October  last"  The 
bill  of  exceptions  recites  that  Deucer  was 
asked  If  he  had  serred  as  a  juror  within 
the  last  year  In  any  of  the  divisions  of  the 
Jefferson  clrcnlt  court,"  to  which  he  an- 
swered "No."  While  the  afQdavlt  of  the 
counsel  who  propounded  the  questions  to 
Deucer  recites  that,  when  Deucer  was  ask- 
ed If  he  had  served  in  either  of  the  divisions 
of  the  Jefferson  circuit  court  within  the  last 
year,  he  answered  "No,  sir;  that  he  had 
served  In  one  of  the  divisions  last  April, 
but  bad  not  served  In  either  of  the  divisions 
since  the  beginning  of  the  present  term  of 
the  court,  to  wit,  October,  1906."  But  what- 
ever Deucer's  answer  was,  and  whether  true 
or  false,  the  failure  of  the  court  to  sustain 
a  challenge  to  him  and  the  fact  that  he  re- 
mained on  the  Jury  is  no  ground  for  a  new 
trial.  If  we  should  assume  that  Deucer 
had  served  on  the  regular  panel  of  a  jury 
In  the  Jefferson  circuit  court  within  a  year, 
and  that  when  inquired  of  concerning  his 
service  as  a' Juror  he  answered  "that  he  had 
not  so  served,"  or  further  assume  that,  if 
he  had  answered  "Yes,"  the  challenge  would 
have  been  overruled,  or  if  we  should  assume 
that  he  falsely  answered  and  his  false  answer 
Induced  the  court  to  rule  him  competent, 
it  would  not  yet  be  such  error  as  would  au- 
thorize us  to  reverse  the  case.  Section  2253 
of  the  Kentucky  Statutes  (Russell's  St  f 
3076),  after  describing  the  qualifications  of 
a  Jaror,  mentions  a  number  of  persons  who 
are  incompetent  to  sit  on  a  Jury,  and  then 
provides:  "But  the  fact  that  a  person  not 
competent  served  on  a  Jury  shall  not  be 
cause  for  setting  the  verdict  aside,  nor  shall 
exceptions  be  taken  to  any  Juror  for  such 
cause  after  the  inry  has  been  sworn.  This 
section  is  part  of  an  act  of  1893  (Acts  1891- 
92,  93.  p.  958,  c.  210,  {  13),  as  amended  by  an 
act  of  1894  (Acts  1894,  p.  219,  c.  98).  while  sec- 
tion 2247,  snpra,  is  an  act  of  1906  (Acts  1906, 
p.  619,  c.  156>;  but  in  our  opinion  so  much  of 
the  act  of  1906  as  relates  to  the  qualiflcations 
of  Jurors  should  be  read  In  connection  with 
and  as  a  part  of  section  2253.  In  other  words, 
In  addition  to  the  qualifications  for  Jury  serv- 
ice specified  in  section  2253,  there  should  be 
added  the  disqualification  arising  from  serv- 
ice on  a  regular  panel  within  a  year.  The 
provisions  In  both  acts  in  so  far  as  they 
concern  the  qualifications  of  Jurors  relate 
to  the  same  subject  and  the  construction  tliat 
Is  given  to  the  one  should  be  applied  to  the 
other.  Especially  should  this  construction 
prevail  in  view  of  the  fact  that  section  2247 
does  not  provide  the  practice  in  the  event 
the  challenge  is  overruled,  or  declare  what 
eflfect  the  Incompetency  of  a  juror  shall  have 
on  the  Tordict.    If  the  fact,  that  a  person 


who  is  not  a  citizen,  or  21  years  of  age,  or 
a  housekeeper.  Is  not  ground  for  setting  aside 
a  verdict  made  by  a  Jury  of  which  such 
person  was  a  member;  neither  should  serv- 
ice upon  a  regular  jury  within  a  year  be 
cause  for  setting  the  verdict  aside.  It  was 
Intended  by  the  statute  that  the  trial  Judge 
should  have  the  final  disposition  of  ques- 
tions touching  the  competency  of  Juror6  In 
so  far  as  their  qualifications  are  described 
in  the  sections  of  the  statute  we  have  been 
considering.  The  Legislature  evidently  as- 
sumed that  If  a  juror  was  challenged  In 
time  because  incompetent  under  the  statute, 
and  It  was  made  to  appear  that  the  chal- 
lenge was  well  taken,  the  trial  judge  would 
excuse  the  person  challenged,  and  we  have 
no  doubt  in  the  present  case  that,  if  the 
trial  Judge  had  understood  that  Deucer  had 
served  on  a  regular  panel  of  the  Jefferson 
circuit  court  within  a  year,  he  would  have 
promptly  sustained  the  challenge  made  to 
him  for  this  cause.  But  if  the  trial  judge 
refuses  to  sustain  a  challenge  upon  the 
ground  that  the  person  challenged  does  not 
possess  the  statutory  qualifications  of  a 
Juror,  that  ends  the  matter;  and  his  errone- 
ous ruling  will  not  be  grounds  for  setting 
aside  the  verdict 

As  said  in  Flnley  v.  Hayden,  3  A.  K. 
Marsh.  330:  "The  exception  to  a  Juror  be- 
cause he  is  not  a  housekeeper  <tf  the  coun- 
ty Is,  no  doubt  a  valid  one,  and  ought  to 
be  sustained  when  taken  in  proper  time;  but 
as  it  is  an  exception  which  does  not  affect 
the  impartiality  or  intelligence  of  the  juror. 
It  can  furnish  no  presumption  against  the 
Justice  of  the  verdict;  and  it  was  held  in 
the  case  of  Bratton  v.  Bryan,  1  A.  K.  Marsh. 
212,  and  in  the  case  of  Rennick  v.  Walthal, 
2  A.  K.  Marsh.  23,  that  it  was  too  late  to 
take  the  exception  after  a  trial  of  the 
cause."  If,  however,  in  civil  cases  the  fact 
that  a  Juror  is  related  to  one  of  the  par- 
ties, or  is  shown  to  have  expressed  an  opin- 
ion as  to  the  merits  of  the  case,  or  for  oth- 
er substantial  cause  Is  not  fit  by  reason  of 
prejudice  or  partiality  for  or  against  one  of 
the  parties  to  render  a  fair  decision,  and  the 
fact  of  his  incompetency  for  this  reason  is 
not  discovered  until  after  the  trial,  it  wul 
be  cause  for  setting  aside  the  verdict  If  it 
appears  that  due  diligence  was  exercised 
to  discover  the  facts  disclosing  his  Incom- 
petency before  be  was  selected  as  a  ju- 
ror. Vance  v.  Haslett,  4  Bibb,  191;  Taylor  v. 
Combs,  50  S.  W.  64,  20  Ky.  Law  Rep.  1828. 

For  the  reasons  stated,  we  are  unable  to 
grant  the  request  of  appellant  that  the 
judgment  be  reversed ;  and  therefore,  the 
whole  court  sitting,  it  is  ordered  to  be  and 
is  affirmed. 
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MADISONVILLB,   H.  &  E.  R.  CO.  t. 
GATTON  et  aL 

(Court  of  Appeals  of  Kentucky.     Oct  12, 
1909.) 

1.  Watebs  and  Water  Courses  (J  178*)— 
Overflowing  Land— Excessive  Davaoes. 

In  an  action  against  a  railroad  for  divert- 
ipg  a  water  course  causing  it  to  overflow  plain- 
titfs'  land,  their  proof  snowed  that  three  or 
four  acres  were  covered  with  sand  rendering 
it  unfit  for  cultivation,  and  that  their  spring 
was  destroyed.  The  proof  for  the-  railroad 
showed  that  only  about  one-third  of  an  acre 
was  covered  with  sand,  and  that  practically  no 
other  damage  was  done.  The  land  was  worth 
perhaps  $50  an  acre.  Held,  that  a  verdict  of 
$200  was  not  so  palpably  against  the  evidence 
or  excessive  as  to  indicate  passion  or  prejudice. 
[Ed.  Note.^— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  255;  Dec.  IMg.  | 
178.*] 

2.  Waters  and  Water  Courses  ($  178»)— 
OvERixowiNO  Land  —  Measure  of  Dau- 
aoes. 

Where,  at  the  time  of  suit  against  a  rail 
road  for  diverting  a  water  course  and  flood- 
ing land,  it  has  depreciated  by  reason  thereof, 
the  owners  may  recover  for  such  depreciation, 
and  that  they  do  not  ask  in  their  petition  for 
future  damages  if  the  wrong  is  continued  is  no 
reason  why  they  may  not  recover  for  deprecia- 
tion already  suffered. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  255;  Dec  Dig.  { 
178.*} 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

"Not  to  be  ofadally  reported." 

Action  by  W.  T.  Gatton  and  wife  against 
the  MadisonvUle,  Hartford  &  Eastern  Rail- 
road Company.  Judgment  for  plalntitb,  and 
defendant  appeals.    Afflrmed. 

Browder  &  Browder  and  Benjamin  D.  War- 
field,  for  Appellant  R.  Y.  Thomas,  Jr.,  for 
appellees, 

HOBSON,  3.  The  railroad  of  the  Madison- 
Tllle,  Hartford  &  Eastern  Railway  Company 
was  constructed  through  the  land  of  W.  T. 
Gatton  and  wife.  After  the  construction  of 
the  road  they  brought  this  suit  against  the 
company,  alleging  that  It  had  diverted  a  nat- 
ural water  course,  thereby  causing  the  water 
to  run  upon  their  land,  when  by  nature  it 
flowed  In  another  direction,  and  had  thus 
washed  sand  upon  the  land,  made  it  wet,  and 
unproductive;  that  It  had  so  filled  up  their 
spring  that  the  water  could  not  be  used,  In 
all  to  their  damage  In  the  sum  of  $1,000.  The 
petition  contained  these  words:  "That  this 
suit  Is  brought  not  for  any  future  damage, 
but  for  the  damage  which  has  occurred  up  to 
the  filing  of  same."  The  defendant  filed  an 
answer  traversing  the  allegations  of  the  peti- 
tion. The  case  was  heard  before  a  jury,  who 
returned  a  verdict  In  favor  of  the  plaintiffs 


for  $200.     Judgment  was  entered  upon  the 
verdict,  and  the  defendant  appeals. 

The  proof  heard  on  the  trial  showed  dear- 
ly that  the  defendant  had  diverted  the  water, 
and  had  turned  upon  the  plalntiSB'  land  wat* 
er  which  by  nature  did  not  run  there.  It  also 
showed  that  about  the  time  this  suit  was- 
brought  the  defendant  had  remedied  the 
trouble  by  cutting  a  ditch  which  turned  the 
water  back  to  its  original  course.  Practical- 
ly  the  only  controversy  on  the  trial  was  as  to 
the  amount  of  damages.  The  proof  lor  the 
plalutlfts  showed  that  three  or  four  acres  of 
land  were  covered  with  sand;  that  the 
spring  was  filled  up  so  that  they  could  not 
get  water  from  It ;  and  that  the  sand  render- 
ed the  land  unfit  for  cultivation.  The  proof 
for  the  defendant  was  to  the  effect  that  only 
about  one-third  of  an  acre  was  covered  with 
sand,  and  that  this  was  practically  the  only 
damage  done.  The  land  was  worth  perhaps 
$50  an  acre,  and  we  cannot  say  that  the  ver- 
dict Is  palpably  against  the  evidence  or  that 
It  Is  so  excessive  as  to  Indicate  passion  or 
prejudice  on  the  part  of  the  jury. 

The  court  Instructed  the  Jury,  In  sub- 
stance, that.  If  they  found  for  the  plaintiffs, 
they  should  find  such  a  sum  In  damages  as 
would  fairly  and  reasonably  compensate  the 
plaintiffs  for  the  depreciation.  If  any,  in  the 
market  value  of  their  land  caused  by  the 
fiowing  of  the  water  upon  It,  before  the 
bringing  of  the  suit  It  Is  Insisted  that,  as  the 
plaintiffs  In  their  petition  expressly  reserved 
future  damages  and  only  sued  for  the  dam- 
ages which  had  occurred  up  to  the  filing  of 
the  suit,  this  Instruction  was  erroneous.  But, 
If  the  defendant  had  thrown  water  and 
sand  upon  the  plaintiffs'  land  thus  Injuring 
It,  they  were  entitled  to  recover  for  the  dam- 
ages which  had  been  done  them.  If  at  the 
time  the  suit  was  filed  their  land  had  been 
depreciated  In  value  by  the  acts  of  the  de- 
fendant $200,  they  may  recover  this;  for 
this  Is  the  loss  they  have  sustained.  No  ques- 
tion of  the  right  to  recover  future  damages 
arises  In  the  case  for  the  trouble  has  been 
removed.  When  the  defendant  had  by  Its 
wrongful  act  rendered  the  plaintiffs'  prop- 
erty less  valuable  than  It  would  have  been 
but  for  this  wrong,  he  may  recover  In  an  ac- 
tion like  this  compensation  for  the  injury 
suffered.  No  question  as  to  Injury  to  crops 
arises  In  the  case.  The  sole  question  sub- 
mitted to  the  Jury  was  the  amount  of  the 
depreciation  of  the  land  by  reason  of  the 
defendant's  wrong.  The  fact  that  the  plain- 
tiffs did  not  sue  in  their  petition  for  future 
Injury  In  case  the  wrong  was  continued  Is 
no  reason  they  may  not  recover  for  the  de- 
preciation of  their  land  already  suffered. 

Judgment  affirmed. 
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THOMPSON  Y.  THOMPSON  et  al. 
(Coort  of  Appeals  of  Kentucky.    Oct  13,  1909.) 
Wnxs  (I  859»)— Pbobatb— AppEAt. 

Under  B:y.  St.  1909,  f  1404  (Russell's  St. 

5  3947),  proTidinK  that  a  widow  may  relinquish 
what  IS  given  her  by  her  husband  s  will,  and 
thereupon  receive  her  dower  and  distributable 
share  as  if  no  will  had  been  made,  etc.,  a  widow 
who  has  renounced  the  will  and  elected  to  take 
under  the  law  may  not  appeal  from  the  order 
probating  th6  will,  though  ner  husband  left  real 
estate  in  other  states. 

[Ed,  Note.— For  other  cases,  see  Wills,  Dec. 
Di(.  I  359.*] 

■Appeal  from  Circuit  Conrt,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  DlTisloo. 

"To  be  officially  reported." 

Action  by  Ella  Thompson  against  H.  S. 
Thompson  and  others  to  contest  a  will.  From 
the  Judgment,  plaintiff  appeals.    Affirmed. 

Chatterson  &  Blitz,  for  appellant    Burnett 

6  Burnett  and  G.  B.  Seymour,  for  appellees. 

LASSINO,  J.  This  is  an  appeal  from  a 
Judgment  of  the  JefTerson  circuit  court  deny- 
ing to  Ella  Thompson,  widow  of  Joseph  H. 
Thompson,  the  right  to  prosecute  an  appeal 
from  the  order  of  the  Jefferson  county  court 
admitting  bis  will  to  probate.  He  died  in 
1905,  and  a  few  days  thereafter  a  paper, 
purporting  to  be  his  last  will  and  testament, 
was  admitted  to  probate.  Within  lees  than 
a  week  thereafter  appellant,  Ella  Thompson, 
bis  widow,  appeared  in  the  county  court  and 
la  due  form  and  according  to  law  renounced 
tbe  provision  made  for  her  in  said  will  and 
elected  to  take  under  the  law.  Thereafter, 
In  due  course  of  time,  there  was  allotted  to 
her  a  one-third  interest  in  the  real  estate 
of  her  husband  and  a  one-half  interest  in  his 
personalty.  After  the  lapse  of  nearly  four 
years  from  the  death  of  her  husband,  she 
filed  in  the  Jefferson  circuit  court  a  state- 
ment and  sought  to  contest  the  validity  of 
her  husband's  will.  A  demurrer  was  filed  to 
this  statement  and  sustained,  whereupon  she 
filed  an  amended  statement  in  which  she  set 
out  at  length  the  facts  which  she  contended 
warranted  the  court  In  permitting  the  con- 
test to  be  prosecuted.  These  facts,  in  brief, 
were  that  her  husband  owned  real  estate  in 
states  other  than  Kentucky,  and  that  under 
the  laws  of  these  several  states  she  was  en- 
titled, in  the  absence  of  a  will,  to  a  larger 
Interest  therein  than  the  laws  of  Kentucky 
gave  her.  To  this  amended  statement  a  de- 
murrer was  filed  and  sustained,  and,  the 
plaintiff  declining  to  plead  further,  her  ap- 
peal was  dismissed. 

The  sole  question  before  us  for  determina- 
tion is  the  right  of  a  widow  to  prosecute  an 
appeal  from  the  order  of  the  county  court 
probating  her  husband's  will.  For  all  prac- 
tical purposes,  Joseph  H.  Thompson  died  in- 
testate 80  far  as  his  widow  Is  concerned,  and 
she  has  received  all  of  the  estate  from  her 


husband  which  under  the  laws  of  this  state 
it  Is  possible  for  her  to  receive,  and  her  at- 
tempt to  prosecute  the  appeal  from  the  or- 
der probating  his  will  is  nothing  short  of  a 
collateral  attack  thereon,  when  she  by  her 
own  statement  has  shown  that  she  has  no 
actual  Interest  In  the  result  thereof.  If  she 
should  be  permitted  to  prosecute  the  appeal 
and  should  finally  be  successful  In  overthrow- 
ing the  will,  her  Interest  in  the  estate  of 
her  husband  could  In  no  wise  be  Increased 
or  enlarged.  The  only  effect  It  could  have 
would  be  to  defeat  certain  other  bequests 
In  the  event  those  to  whom  they  are  made 
were  not  so  related  to  the  testator  as  to  en- 
title them  to  inherit  in  the  absence  of  a  will. 
The  will  of  Joseph  H.  Thompson  could  be 
probated  In  any  other  state  where  real  es- 
tate owned  by  him  Is  situated,  but,  when  so 
probated.  It  would  necessarily  show  that  its 
provisions  had  been  renounced  by  the  widow, 
and  that,  so  far  as  she  Is  concerned,  there  Is 
no  will.  All  of  his  personalty  is  controlled  by 
the  laws  of  this  state,  the  place  of  his  dom- 
icile, whereas,  lands  owned  by  him  In  oth- 
er states  are  controlled  by  the  laws  of  such 
states,  and  the  question  does  not  arise  here 
as  to  what  effect  the  renunciation  of  the 
will  by  the  widow  might  have  In  other  states, 
but,  as  above  Indicated,  the  sole  question  is: 
Can  a  widow  of  a  citizen  of  Kentucky,  who 
dies  In  Kentucky,  prosecute  an  appeal  from 
a  judgment  probating  his  will,  the  provisions 
of  which  she  has  renounced?  This  question 
has  been  before  this  court  at  least  twice,  and 
In  each  instance  she  has  been  denied  the 
right  of  appeal. 

Under  our  statute  of  distribution,  the  wid- 
ow has  been  most  favored.  She  is  given  an 
exclusive,  speedy,  and  expenseless  remedy 
when  she  is  dissatisfied  with  the  provision 
made  by  her  husband  for  her  in  his  will. 
Under  this  statute,  she  has  the  right  at 
any  time  within  12  months  after  tbe  probate 
thereof  to  go  into  the  county  court  where 
the  will  has  been  probated  and  file  a  state- 
ment to  the  effect  that  she  does  not  desire 
to  accept  the  provision  made  for  her  by  her 
husband  In  his  will,  but  elects  rather  to  take 
what  the  law  gives  her.  Upon  the  filing  of 
such  statement  she  is  at  once  entitled  to  her 
distributable  share  in  her  husband's  estate, 
both  personal  and  real,  as  though  he  had 
left  no  will.  This  statute  which  thus  se- 
cures to  her  this  right  to  renounce  the  will 
of  her  husband  Is  as  follows :  Section  1404, 
ICy.  St :  "When  a  widow  claims  her  dow- 
able  and  distributable  share  of  her  husband's 
estate,  she  shall  be  charged  with  the  value 
of  any  devise  or  bequest  to  her  by  his  will;, 
or  she  may,  though  under  full  age,  relin- 
quish what  is  given  her  by  the  will,  and 
thereupon  receive  her  dower  and  distribu- 
table share  as  if  no  will  had  been  made;  but 
such  relinquishment  must  be   made  within 
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twelve  montbs  after  the  probate,  and  ac- 
knowledged before  and  left  for  record  with 
the  clerk  of  the  court  where  probate  was 
made,  or  acknowledged  before  a  subscribing 
witness,  and  proved  before  and  left  with  the 
clerk."  Russell's  St  f  3947.  It  will  be  ob- 
served that  there  Is  no  exception  In  this 
statute  In  favor  of  any  widow  whose  hus- 
band may  own  property  In  other  states ;  but 
the  statute  Is  applicable  alike  to  all  widows 
and  was  intended  to  and  does  provide  for  an 
adequate,  safe,  and  speedy  remedy  In  all 
cases  where  they  are  dissatisfied  with  the 
provision  made  for  them  by  their  husbands. 
In  construing  this  section,  in  the  case  of 
Mercer  v.  Smith,  107  S.  W.  1196,  1197,  32 
Ky.  Law  Bep.  1003,  1005,  this  court  says: 
"The  wife  has  no  right  to  an  appeal  from 
the  order  probating  her  husband's  will.  If 
she  does  not  approve  of  Its  provisions  In 
her  favor,  section  1404,  Ky.  St  (Russell's  St 
§  3947),  gives  her  an  ample  and  an  exclusive 
remedy  by  which  she  can  obtain  her  legal 
rights  as  her  husband's  widow  by  renouncing 
the  provisions  In  the  will  in  the  manner 
pointed  out  in  the  statute."  Again,  In  the 
case  of  Mercer  v.  Smith's  Guardian,  107  S. 
W.  1197,  32  Ky.  Law  Rep.  1008,  in  extend- 
ing the  conclusion  reached  in  the  case  of 
Mercer  v.  Smith,  this  court,  holding  that  the 
wife  might  not  collaterally  attack  the  will, 
said:  "In  this  case  the  wife  seeks  to  at- 
tack the  will  collaterally,  and  also  sets  up 
a  claim  to  homestead  in  the  real  estate  left 
by  her  husband.  If  she  bad  not  desired  to 
accept  the  provisions  of  her  husband's  wUl 
In  her  favor,  section  1404,  Ky.  St.,  gave  her 
the  right  to  renounce  its  provisions,  and 
claim  under  the  law.  This  she  failed  to  do 
for  more  than  two  years  after  the  will  was 
probated.  She  accepted  the  provisions  of 
the  will  In  her  favor,  and  enjoyed  the  whole 
estate.  Having  married  the  second  time, 
she,  by  the  terms  of  the  will,  lost  her  prop- 
erty rights  In  the  estate;  and  after  this  she 
had  no  greater  Interest  In  her  former  hus- 
band's estate  than  if  she  had  been  an  entire 
stranger.  She  has  now  no  right  to  call  in 
question  the  validity  of  the  will,  the  provi- 
sions of  which  she  accepted  and  enjoyed  un- 
til she  concluded  to  marry  again.  Having 
elected  to  take  under  the  will,  she  lost  all 
claim  to  either  dower  or  homestead  right" 
And  the  court  cited  In  support  of  this 
conclusion  the  case  of  Watson  t.  Christian, 
12  Bush,  624.  In  each  of  these  cases,  in 
which  the  court  denied  to  the  widow  the 
right  of  appeal,  there  had  been  no  renuncia- 
tion, and  the  result  of  the  court's  finding 
was  to  deprive  the  widow  of.  all  Interest  in 
her  husband's  estate  because  she  had  mar- 
ried again,  and,  under  the  provisions  thereof, 
upon  the  happening  of  this  event,  she  sur- 
rendered all  right  to  further  use  and  enjoy 
the  property  of  her  husband.  In  the  present 
case  the  widow,  having  elected  to  renounce 


the  will,  has  received  all  of  tta«  property 
from  her  husband's  estate  In  Kentucky  which 
she  could  possibly  receive  If  she  were  per- 
mitted to  prosecute  the  appeal  and  succeeded 
In  overthrowing  the  will.  There  Is  much 
more  reason  for  the  enforcement  of  the  rule 
in  the  present  case  than  there  was  in  the 
case  of  Mercer  v.  Smith. 

It  is  not  necessary  for  the  purposes  of 
this  appeal  to,  nor  do  we,  decide  what  Inter- 
est, if  any,  the  widow  of  a  resident  of  Ken- 
tucky, who  has  renounced  the  provision  made 
in  his  will  for  her,  would  have  in  his  real 
estate  located  outside  of  Kentucky;  but 
simply  hold  that,  having  renounced  the  wlU 
\ni  elected  to  take  under  the  law,  she  may 
not  prosecute  an  api>eal  from  the  order  pro- 
bating the  will  of  her  husband. 

The  chancellor  having  so  held,  the  Judg- 
ment of  the  lower  court  Is  affirmed. 


CINCINNATI  ABATTOIR  CO.  v.  STOLLSIR. 
(Court  of  Appeals  of  Kentucky.    Oct  13,  1909.) 

ApPEAii  Awn   £;bbob   (f   1002*) — Vebmct    oif 

Conflicting  Evidence  —  Conclusiveness. 

A  verdict  on  conflicting  evidence  will   not 

be  disturbed  on  appeal  unless  flagrantly  against 

the  evidence. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  U  3935-3937;    Dec.  Dig.   f 

1002.*] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty; Criminal,  Common-Law  and  Equity  Di- 
vision. 

"Not  to  be  officially  reported." 

Action  by  John  Stoller  against  the  Cincin- 
nati Abattoir  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Byrne  &  Read,  for  appellant  Richard  G. 
Williams,  for  appellee. 

NUNN,  C.  J.  This  appeal  Is  from  a  Judg- 
ment for  $300  obtained  by  appellee  against 
appellant  There  Is  no  complaint  of  the  ac- 
tion of  the  court  with  reference  to  the  ad- 
mission or  rejection  of  testimony,  or  of  the 
Instructions  given.  Appellant  claims  that 
the  court  should  have  given  a  peremptory 
instruction  In  its  behalf,  and  should  have 
sustained  Its  motion  for  a  new  trial  and  set 
aside  the  verdict  for  the  reason  that  there 
was  no  testimony  to  support  it,  or  at  least 
It  was  flagrantly  against  the  evidence.  Ap- 
pellee Instituted  the  action  for  the  recovery 
of  appellant  the  sum  of  $1,900,  which  con- 
sisted of  two  Items,  one  was  for  $1,500, 
which  he  alleged  was  a  reasonable  charge 
for  keeping  and  maintaining  a  horse  and 
buggy  for  five  years  and  for  which  appel- 
lant agreed  and  promised  to  pay  him.  The 
other  Item  was  $400  for  acting  as  appellant's 
agent  In  Covington,  Ky.,  for  four  months. 
Appellant  denied  any  contract  or  agreement 
to  pay  appellee  for  either  of  the  Items,  and 
alleged  that  appellee  i)erformed  the  serv- 


*For  otber  cum  im  uuue  topic  and  lectlon  NUMBBR  in  Dae.  *  Am.  DiKl.  1907  to  data,  *  B«port«r  Induw 


Digitized  by 


Google 


Ky.) 


LEWIS  &  POTTEE  ▼.  COMMONWEALTH, 


643 


Ices  as  agent  gratuitously,  and  that  tbe  horse 
and  buggy  mentioned  were  the  property  of 
appellee,  and  were  used  by  him  when  In  the 
employ  of  appellant  for  his  own  conrenience 
without  Intending  to  charge  appellant  any- 
thing therefor.  The  Issues  were  completed, 
proof  heard,  and  the  Jury  returned  a  verdict 
in  favor  of  appellee  on  the  first  Item  men- 
tioned for  the  sum  of  $100,  and  on  tbe  sec- 
ond for  $200. 

Appellee  testified  that  he  became  tbe 
agent  for  appellant,  and  acted  as  such  for 
four  months,  at  the  special  instance  of  one 
of  the  ofiScers  of  appellant  and  under  a 
promise  that  he  should  be  paid  a  reasonable 
sum  for  bis  services,  and  that  the  same  were 
worth  $100  per  month.  The  officer  denied 
that  he  requested  or  employed  appellee  to 
act  as  such  agent  or  that  he  promised  him 
any  pay  to  act  as  such,  but  admitted  that  he 
consented  for  him  to  act  as  such  agent  with 
the  understanding  at  the  time  that  appellee 
was  to  perform  the  services  as  an  accom- 
modation. Appellee  also  testified  that  the 
president  of  appellant  made  a  contract  with 
him  In  the  year  1902  to  pay  him  for  his  serv- 
ices as  an  employe  so  much  per  week  In 
cash,  and,  in  addition,  pay  him  tbe  expenses 
necessarily  expended  in  keeping  and  main- 
taining the  horse  and  buggy  during  the  time 
he  used  them  in  the  interest  of  appellant's 
business;  that  he  so  used  it  dally  for  five 
years  next  thereafter,  most  of  the  time  In 
traveling  over  Cincinnati,  Covington,  New- 
port, and  other  places  transacting  business 
for  appellant;  that  appellant's  collector  used 
it  on  Mondays  in  collecting  accounts  due  ap- 
pellant Appellee  was  corroborated  in  these 
statements  to  some  extent  by  other  witness- 
es. Appellee  with  three  liverymen,  who  pro- 
fessed to  be  experts,  testified  that  a  reason- 
able price  for  keeping  and  maintaining  the 
horse  and  buggy  for  five  years  was  from  $1,- 
200  to  $1,500.  The  president  of  appellant 
denied  having  made  such  a  contract  with 
appellee,  and  stated  that  the  company  had 
no  use  for  the  horse  and  buggy;  that  It  had 
liorses  and  vehicles  of  its  own,  but  admitted 
that  appellee's  horse  and  buggy  were  used 
to  some  extent,  but  mostly  by  appellee  In 
going  to  and  from  his  home  and  place  of 
work.  Appellant  confines  its  testimony  to 
disproving  any  contract  made  with  appellee 
by  which  It  agreed  to  pay  him  anything  for 
his  services  as  agent  of  tbe  company  or  for 
keeping  and  maintaining  his  horse  and  bug- 
gy, and  did  not  introduce  any  testimony  con- 
troverting the  values  for  each  as  fixed  by 
appellee  and  tUs  witnesses.  A  strong  cir- 
cumstance favoring  appellant  In  its  conten- 
tion that  It  did  not  promise  to  pay  appellee 
the  expenses  incurred  in  keeping  and  maiu- 
talning  his  horse  and  buggy  was  the  fact 
that  appellee  received  from  time  to  time  the 
contract  price  which  it  agreed  to  pay  him 
for  his  services,  but  did  not  bring  any  ac- 


tion to  recover  the  expense  of  keeping  and 
maintaining  the  horse  and  buggy  untU  some 
time  after  he  left  the  employment  of  appel- 
lant Appellee's  only  excuse  for  his  conduct 
was  to  the  effect  that  he  did  not  present  his 
claim  for  the  expenses  of  keeping  and  main- 
taining the  horse  and  buggy  because  ho 
wanted  to  bring  his  action  therefor  in  Ken- 
tucky;'also,  that  he  had  from  time  to  time 
during  the  five  years  complained  to  several 
persons  in  charge  of  appellant's  business  in 
Cincinnati  that  he  was  not  being  paid  ac- 
cording to  his  contract;  that  they  were 
falling  to  pay  him  these  expenses. 

We  are  of  the  opinion  that  the  preponder- 
ance of  tbe  evidence  favors  appellant  upon 
the  items  of  the  expenses  In  keeping  and 
maintaining  the  horse  and  buggy,  but  we  are 
not  prepared  to  say  that  the  verdict  of  the 
jury  is  flagrantly  against  the  evidence. 
There  was  evidence  introduced  supporting 
appellee  upon  both  items  of  his  accounts, 
and  the  Jury  was  the  trier  of  the  facts. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 


LEWIS  &  POTTER  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.'    Oct  19,  1909.) 

INTOXICATINQ     LlQtTOBS     (J     106*)— LlCENSB— 

FORFEITUBE— STATCTES. 

Ky.  St.  1909.  i  4204  (Russell's  St  t  6146), 
forbids  the  furDishing  of  any  liquor  to  a  minor, 
and  section  4208  (section  6150)  declares  that 
any  tavern  keeper,  merchant,  etc.,  who  Bhall 
violate  any  provision  of  the  article  shall  forfeit 
bis  license.  Held  that,  where  a  liquor  license 
was  granted  to  two  persona  as  a  firm,  the  gift 
of  liquor  to  a  minor  b^  one  of  the  firm  justified 
the  revocation  of  the  license  as  against  tbe.  firm 
and  both  members  thereof. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f  115 ;  Dec  Dig.  1 106.*] 

Appeal  from  Circuit  Court  Warren  County. 

"To  be  offldally  reported." 

Proceedings  by  the  Commonwealth  against 
Lewis  &  Potter  to  cancel  a  liquor  license. 
From  a  Judgment  granting  the  relief  prayed, 
defendants  appeal.    Affirmed. 

Wright  &  McElroy  and  Sims,  Du  Bose  A 
Rodes,  for  appellants.  Jas.  Breathitt,  Atty. 
Gen.,  and  Tom  B.  MJcOregor,  Asst  Atty.  Qen., 
for  the  Commonwealth. 

NUNN,  C.  J.  This  appeal  is  prosecuted 
from  a  Judgment  of  the  Warren  circuit  court 
entered  on  the  12th  day  of  June,  1909,  af- 
firming a  Judgment  of  the  Warren  county 
court  revoking  the  liquor  license  of  the  firm 
of  Lewis  &  Potter,  granted  under  section 
4205,  Ky.  St  (Russell's  St.  {  6147).  Lewis  & 
Potter  were  partners  conducting  a  business 
in  Delafield,  a  small  village  adjoining  the 
city  of  Bowling  Green,  By  virtue  of  section 
4208,  Ky.  St  (Russell's  St  §  6150),  the  county 
attorney  gave  the  firm  notice  that  he  would 
apply  on  a  day  named  to  the  county  court 
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for  the  revocation  of  the  license  granted  the 
firm  to  sell  liquor  as  merchants,  for  the  rea- 
son that  they  had  violated  the  statute  In  two 
instances  by  selling  to  one  Morris,  who  at 
the  time  of  the  sale  was  under  21  years  of 
age,  one  quart  of  whisky,  and  at  another  time 
in  selling  a  auart  of  whisky  to  one  Davidson, 
who  was  a  minor  at  the  time.  The  county 
court  heard  the  motion  and  revoked  the  li- 
cense. The  firm  appealed  the  case  to  the 
Warren  circuit  court,  and  that  court  affirm- 
ed the  action  of  the  county  court,  and  they 
then  took  an  appeal  to  this  court  Both 
members  of  the  firm  appeal,  but  tbelr  counsel 
admit  that  the  action  of  the  lower  court  in 
revoking  the  license  of  John  M.  Potter  was 
correct,  as  the  evidence  showed  that  he  sold 
the  liquor  to  the  minors.  Their  contention 
Is  that  the  license  of  Lewis,  the  other  member 
of  the  firm,  should  not  have  been  revoked 
because  the  evidence  failed  to  show  any  guil- 
ty act  or  knowledge  on  his  part ;  and  this  is 
the  only  question  necessary  to  be  considered. 
Section  4208,  Ky.  St.,  provides:  "Any  tav- 
ern keeper,  merchant,  distiller  or  druggist 
who  shall  violate  any  provision  of  this  article, 
shall  forfeit  his  license,"  etc.  It  is  evident 
that  the  word  "his"  as  used  in  this  section 
was  meant  to  include  a  partnership  and  a 
corporation  as  well  as  an  individual.  In  the 
same  article  and  by  section  4204  (section 
6146)  It  is  provided:  "It  shall  be  unlawful 
for  any  person  to  whom  a  license  Is  granted 
as  contemplated  in  this  subdivision,  to  suffer 
any  gaming,  scandals  or  disorderly  conduct 
In  their  houses  or  on  their  premises,  or  to 
furnish  any  liquor  to  any  person  who  Is 
drunk,  or  who  Is  a  known  inebriate,  or  who 
Is  under  twenty-one  years  of  age,  or  to  sell 
any  liquor  on  Sunday,  or  any  other  day  the 
law  may  prohibit  the  sale  thereof,"  etc.  The 
penalty  fixed  by  the  statute  to  be  Imposed 
upon  a  person  for  selling  liquor  to  a  minor 
is  $50.  As  this  law  had  been  clearly  violated, 
the  court  had  the  power  and  right  to  revoke 
the  license.  There  was  but  one  license  grant- 
ed, and  that  was  granted  to  the  firm  doing 
business  under  the  name  of  "Lewis  &  Potter," 
and  not  to  Lewis  or  Potter  Individually,  and, 
as  Potter  had  no  license,  to  have  made  the 
revocation  apply  to  him  alone  would  not  have 
been  effective.  The  court  did  not  have  power 
to  dissolve  the  partnership  existing  between 
them  for  the  sale  of  merchandise,  and  hence 
the  business  could  have  been  continued  by 
the  partners  as  before  with  Lewis  as  the  li- 
censee. To  construe  the  statute  as  contended 
for  by  appellants'  counsel  would  render  It  In- 
oi)erative,  as  several  persons  might  become 
partners  In  selling  merchandise  and  obtain 
license  to  sell  liquor  by  the  quart,  and  one  of 
them  take  the  place  of  salesman  of  the  liquor, 
and,  when  he  had  violated  the  law  In  making 
a  sale,  then  the  right  to  sell  would  remain 
In  the  other  members  and  one  of  them  would 
become  salesman,  and  so  on,  until  the  12 


months  for  which  they  had  obtained  the  !!• 
cense  had  expired,  and  in  this  way  defeat  the 
object  of  the  statute.  Appellants  In  this  case 
were  partners  In  the  sale  of  merchandise  and 
In  the  license  to  sell  liquor,  and  in  the  matter 
under  consideration  they  must  stand  or  fall 
together.  In  matters  pertaining  to  tbelr 
partnership  each  represented  both  of  them. 

We  are  of  the  opinion  that  the  lower  court 
was  correct  in  revoking  the  license  of  the 
firm. 

For  these  reasons,  the  Judgment  of  the 
lower  court  Is  affirmed. 


HUGHES  V.  JACKSON  et  aL 

GARRISON  V.  SAME. 

(Court  of  Appeals  of  Kentucky.    Oct  6,  1909.) 

FBAnDT7I.ERT    CORVXTANCKS    (§    299*)   —  EVI- 
DENCE. 

Evidence  held  not  to  show  that  a  convey- 
ance of  land  was .  taken  In  a  wife's  name  by 
the  husband   to  defraud  his  creditors. 

[Ed.  Note.— For  other  cases,  see  E^udulent 
Conveyances,  Cent  Dig.  f  881;  Dec.  Dig.  { 
299.*] 

Appeal  from  Circuit  Court  Allen  County. 
"Not  to  be  officially  reported." 
Actions  by  Joe  Hughes  and  E.  A.  Garrison 
against  W.  T.  Jackson  and  others.     Judg- 
ment of  dismissal,  and  plaintiffs  appeaL    Af- 
firmed. 

Goad  &  Oliver  and  N.  P.  Harper,  for  ap- 
pellants.   Thurman  B.  Dixon,  for  appellees. 

BARKER,  J.  The  appellants  obtained 
Judgments  for  certain  debts  against  W.  T. 
Jackson.  Executions  were  Issued  and  re- 
turned "No  property  found."  Whereupon 
these  proceedings  were  Instituted  for  the 
purpose  of  subjecting  a  house  and  lot  in 
Scottsville,  Allen  county,  Ky.,  claimed  by 
the  appellee,  Mattle  Jackson,  wife  of  W.  T. 
Jackson,  to  the  payment  of  the  judgments. 
The  land  is  described  by  metes  and  bounds, 
and  then  it  Is  alleged  substantially  that  the 
husband,  W.  T.  Jackson,  bought  the  prop- 
erty from  B.  W.  Alexander  and  wife,  but 
fraudulently  had  It  conveyed  to  his  wife, 
Mattle  Jackson,  in  order  to  defraud  his  cred- 
itors. The  appellees  answered,  denying  ail 
the  allegations  of  the  petition,  and  pleading, 
affirmatively,  that  the  wife  purchased  the 
laud  with  her  own  money  from  B.  W.  Alex- 
ander, and  that  it  was  conveyed  to  her,  and 
is  now  her  property  and  not  subject  to  her 
husband's  debts.  The  cliancellor,  having 
heard  the  case,  adjudged  the  property  to  be- 
long to  Mrs.  Mattle  Jackson  and  dismissed 
the  petition,  from  which  Judgment  this  ap- 
peal Is  prayed. 

The  question  is  one  largely  of  fact  *1* 
though  there  Is  a  question  of  law  lying  at 
the  very  threshold.  The  deed  from  Alex- 
ander and  wife  on  its  face  shows  that  the 
conveyance  to  Mattle  Jaclcson  was  made  on 
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the  24th  day  of  AprU,  1899,  but  seems  never 
to  have  been  recorded.  The  question,  then, 
Is  vyhether  or  not  the  property  was  purchas- 
ed by  the  husband.  The  entire  considera- 
tion was  the  sum  of  $215;  $100  of  which 
was  paid  by  the  vendee  transferring  to  the 
vendor  one  mare  and  a  cow  and  calf.  We 
think  the  appellee  Mattie  Jackson  proved 
conclusively  that  the  cow  and  calf  belonged 
to  her;  they  being  lineal  descendants  of  a 
cow  given  to  her  by  a  neighbor  and  friend 
when  she  married  Jackson.  The  mare  was 
given  to  the  wife  by  the  husband  several 
years  before  the  conveyance  which  is  as- 
sailed. It  Is  now  insisted  that  the  mare  be- 
longed to  the  husband,  and  that  to  this  ex- 
tent, at  least,  the  consideration  was  furnish- 
ed by  the  husband.  We  think  this  whole 
phase  of  the  case  may  be  disposed  of  by 
saying  that  this  is  an  attack  upon 'the  con- 
veyance from  Alexander  and  wife  to  Mattie 
Jackson,  charging  fraud.  The  burden  of 
proving  this  was  upon  the  appellants.  There 
is  nothing  In  t]ils  record  which  shows  that 
the  cow  and  horse  were  not  exempt  under 
the  statute  from  the  debts  of  W.  T.  Jackson, 
assuming  him  to  have  been  the  original  own- 
er, and,  if  exempt,  his  creditors  could  not 
complain  of  the  transfer  to  bis  wife.  The 
balance  of  the  purchase  money  the  appellee 
Mattie  Jackson  satisfactorily  shows  was  paid 
by  her  out  of  the  rents  of  tbe  property,  rein- 
forced by  contributions  from  her  two  sons 
who  were  at  work. 

We  do  not  feel  that  It  is  necessary  to  en- 
ter into  a  minute  discussion  of  tbe  evidence 
In  this  case.  It  is  a  small  matter,  and  the 
chancellor  found  the  facts  in  favor  of  the 
appellees.  We  think  his  judgment  was  cor- 
rect;  and  it  is  therefore  affirmed. 


HOWELL  V.  SALT  LICK  LUMBEE  CO. 

(Court  of  Appeals  of  Kentucky.    Oct.  13,  1909.) 

WrmEssEs  (}  150*)— Tbarsactions  with  De- 
cedent. 

Under  Civ.  Code  Prac-S  C06,  subd.  2,  pro- 
viding that  DO  person  shall  testify  for  himself 
concerning  any  verbal  statement  of,  or  any 
transaction  with,  one  deceased,  in  an  action  by 
a  grantee,  under  a  warranty  deed,  to  recover 
possession  of  land,  evidence  as  to  an  oral  agree- 
ment between  defendant  and  the  deceased  gran- 
tor of  plaintiff  that  defendant  was  to  be  paid 
tbe  cost  of  buildings  erected  by  bim  on  the 
land,  or  else  be  permitted  to  remove  them  from 
tbe  grounds,  was  incompetent 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  653-657 ;  Dec  Dig.  |  150.*] 

Appeal  from  Circuit  Court,  Bath  County. 

"Not  to  be  officially  reported." 

Action  by  the  Salt  Lick  Lumber  Company 
against  Jeff  Howell.  Judgment  for  plainticr, 
and  defendant  appeals.    Affirmed. 

W.  8.  Gudgell  and  Hazelrlgg  &  Hazelrlgg, 
for  appellant  J.  J.  Nesbitt  and  G.  W.  Good- 
paster,  for  appellee. 


LASSING,  J.  The  Salt  Lick  Lumber  Com- 
pany filed  a  snit  in  the  Bath  circuit  court 
wherein  it  sought  to  recover  of  Jeft  Howell 
a  certain  parcel  of  land,  and  alleged  that  It 
was  the  owner  and  entitled  to  the  immediate 
possession  thereof.  Howell  answered,  and 
denied  that  the  plaintiff  was  the  owner  of 
the  land  or  entitled  to  tbe  possession  of  the 
buildings  thereon.  He  pleaded,  further,  that 
in  1902  he  was  employed  by  one  A.  B.  Camp, 
the  immediate  vendor  of  appellee,  to  erect 
certain  buildings  and  install  the  necessary 
machinery  for  the  equipment  of  a  sawmill 
oh  his,  Camp's,  property;  that,  in  order  to  en- 
able him  to  carry  on  this  work,  it  became 
necessary  for  him  to  have  a  dwelling  for 
himself  and  family;  that  he  entered  Into  a 
contract  with  Camp,  by  the  terms  of  which 
It  was  agreed  that  he,  Howell,  should  erect 
at  his  own  expense  on  the  land  of  Camp  a 
dwelling  house  and  necessary  outbuildings, 
to  be  occupied  by  himself  and  family  so  long 
as  he  continued  in  the  employ  of  Camp;  and 
that,  when  he  ceased  to  work  for  Camp,  he 
was  to  be  paid  the  cost  price  of  the  buildings, 
or  else  permitted  to  remove  them  from  the 
ground.  He  asked  for  an  enforcement  of  his 
contract,  and  that  he  either  be  given  Judg- 
ment for  the  value  of  the  improvements,  or 
else  permitted  to  remove  them.  All  of  the  af- 
firmative matter  In  the  answer  was  traversed 
In  the  reply,  and  It  is  further  pleaded  in  the 
reply  that  Camp  bore  all  of  the  expense  In- 
curred in  the  purchase  of  the  materials  and 
building  of  the  dwelling  and  outbuildings 
by  Howell,  as  set  up  in  the  answer.  The  al- 
legation that  the  money  expended  in  making 
these  improvements  was  furnished  by  Camp 
is  not  denied.  In  support  of  his  claim  the 
defendant,  Howell,  gave  his  own  deposition 
and  Introduced  several  mechanics  and  materi- 
almen, who  assisted  in  erecting  the  build- 
ings and  furnished  material  therefor.  He  of- 
fered no  proof  In  support  of  his  contract  with 
Camp  further  than  his  own  testimony,  and, 
as  it  appears  that  at  the  time  this  testimony 
was  given  Camp  was  dead,  on  exceptions  filed 
to  the  deposition  of  the  defendant,  Howell, 
the  trial  court  held  that,  under  subdivision 
2  of  section  606  of  the  Civil  Code  of  Prac- 
tice, his  testimony  was  incompetent  With 
this  evidence  excluded,  the  defendant's  claim 
was  wholly  unsupported,  and  the  chancellor 
adjudged  that  the  plaintiff  was  the  owner  of 
and  entitled  to  the  immediate  possession  of 
tbe  property  described  in  the  pleadings,  and 
dismissed  the  defendant's  claim  with  Judg- 
ment for  costs.  From  that  ruling  this  ap- 
peal is  prosecuted. 

A.  B.  Camp  was  the  immediate  vendor  of 
the  plaintiff,  the  Salt  Lick  Lumber  Company, 
and  under  his  deed  of  general  warranty  his 
estate  would  have  been  liable  for  any  breach 
thereof.  Hence,  while  this  suit  Is  not  be- 
tween the  representatives  of  Camp  and  ap- 
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pellant,  bis  estate  mnst  Decessarlly  be  affect- 
ed by  the  result  thereof,  and  the 'Code  provi- 
sion abore  referred  to  applies  with  as  much 
force  as  though  the  litigation  were  between 
appellant  and  the  personal  representative  of 
A.  B.  Camp.  This  court  has  so  frequently 
upheld  this  section  of  tlie  Code  that  a  cita- 
tion of  the  authorities  thereon  Is  deemed  un- 
necessary. The  chancellor  correctly  held  the 
evidence  incom];>etent  Appellant  admitting 
that  appellee  is  the  owner  of  the  land,  and 
it  being  undenled  in  the  pleadings  that  the 
money  expended  In  building  the  dwelling  and 
other  improvements  thereon  was  furnished 
by  A.  B.  Camp,  the  conclusion  reached  by  the 
chancellor  was  correct;  and  the  judi^ent 
is  affirmed. 


ILLINOIS  CENT.  E.  CO.  t.  MAJOB  et  al. 

(Court  of  Appeals  of  Kentnclcy.    Oct.  6,  1909.) 

CouBTB   (S  223*)  — JuBiBDicTioN  — Title  to 
Beal  Estatb. 

In  an  action  against  a  railroad  for  injury 
to  a  passway,  plaintiff  ailezed  ownership  of 
and  title  thereto.  The  railroad  merely  de- 
nied plaintiff's  title,  and  that  it  damaged  the 
Eassway,  and  did  not  plead  that  it  owned  or 
ad  title  thereto.  The  jury  simply  found  that 
plaintiff  had  been  damaged  in  a  sum  specified. 
Held,  that  title  to  the  passway  was  not  in- 
volved so  as  to  give  the  Court  of  Appeals  juris- 
diction of  an  appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.   S  223.*] 

Appeal  from  Circuit  Court,  Christian 
County. 

"Not  to  be  officially  reported." 

Action  by  Mollie  S.  Major  and  others 
against  the  Illinois  Central  Railroad  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Appeal  dismissed. 

Selden  Y.  Trimble,  Trimble  &  Bell,  Tra- 
bue,  Doolan  &  Cox,  and  Blewett  Lee,  for  ap- 
pellant  C.  H.  Bush,  for  appellees. 

CLAY,  a  Appellee  Mollie  S.  Major  insti- 
tuted this  action  against  appellant,  Illinois 
Central  Ballroad  Company,  to  recover  dam- 
ages on  account  of  Injury  to  her  crops  by 
live  stock  passing  over  certain  cattle  gaps 
on  appellant's  road,  which  were  claimed  to 
t>e  insufficient,  and  also  for  damages  on  ac- 
count of  injury  to  her  passway.  The  court 
sustained  a  demurrer  to  that  part  of  the 
petition  seeking  a  recovery  for  damages  to 
the  crops,  and  dismissed  the  petition  to  that 
extent.  The  case  went  to  trial  upon  the 
question  of  damages  to  the  passway,  and 
the  jury  returned  a  verdict  in  appellee's  fa- 
vor for  the  sum  of  $150. 

Appellee  has  moved  to  dismiss  this  appeal 
on  the  ground  that  this  court  la  without  ju- 
risdiction.   In  her  petition  she  alleged  own- 


ership of  and  title  to  the  passway  In  ques- 
tion. Appellant  merely  denied  the  title  of 
appellee,  and  that  it  damaged  the  passway. 
It  did  not  plead  that  it  owned  or  had  title  to 
the  passway  in  question.  The  jury  simply 
found  that  appellee  had  been  damaged  in 
the  sum  of  $150.  Upon  the  verdict  thus 
returned  judgment  was  entered  directing 
that  appellee  recover  that  amount  of  appel- 
lant As  the  amount  of  the  judgment  is  not 
of  itself  sufficient  to  give  this  court  juris- 
diction, jurisdiction  depends  upon  <whetber 
or  not  title  to  the  passway  was  Involved. 
The  question  herein  involved  was  before 
this  court  in  Ponder,  etc.,  v.  Lard,  a  case  or- 
dered to  be '  reported  and  which  may  be 
found  in  102  Ky.  605,  44  S.  W.  138,  19  Ky. 
Law  Rep.  1649.  As  the  petition  is  short  we 
quote  it. in  full:  "This  is  an  action  for  tres- 
pass for  cutting  timber,  brought  by  appel- 
lee against  appellants  in  the  Wolfe  circuit 
court  Upon  trial  by  jury  a  judgment  of 
$23  was  rendered  against  appellants;  that 
being  the  value  of  the  timber  cut  as  fixed 
by  the  jury.  The  question  of  the  Jurisdic- 
tion of  this  court  Is  presented  by  appellee 
in  a  motion  to  dismiss.  If  there  be  no  ques- 
tion of  title  involved,  this  court  clearly  has 
no  Jurisdiction  of  a  Judgment  of  only  $^. 
The  petition  alleges  title  and  possession  of 
a  certain  boundary  of  land,  and  charges 
trespass  by  appellants  cutting  timber,  etc. 
The  answer  'denies  that  appellee  (plaintiff 
below)  Is  the  owner  or  in  possession  of  the 
boundary  described  or  of  any  land  extending 
west  of  the  north  9  west  line  of  Samuel 
Young,'  etc.,  and  'deny  that  they  unlawful- 
ly or  wrongfully  entered,  cut  and  removed 
timber,'  etc.  The  answer  nowhere  claims 
the  land  as  that  of  defendant;  and,  while  it 
denies  the  right  of  recovery,  the  answer  does 
not  bring  into  question  the  title,  so  that  a 
Judgment  herein  would  bar  an  action  in 
ejectment  Therefore  we  are  of  opinion  that 
the  only  amount  In  controversy  Is  the  judg- 
ment for  $25,  and,  that  sum  being  below  this 
court's  Jurisdiction,  the  appeal  Is  dismissed." 

It  is  insisted  by  counsel  for  appellant  that 
the  effect  of  the  judgment  in  this  case  is  to 
establish  appellee's  claim  and  title  to  the 
passway  in  question.  That  however,  is  not 
the  case.  The  judgment  herein  is  not  a  bar 
to  an  action  In  ejectment  either  by  appel- 
lant or  appellee.  It  does  not  establish  ap- 
pellee's title  to  the  passway.  The  right  to 
the  passway  may  be  hereafter  litigated.  As 
appellant's  answer  did  not  bring  into  ques- 
tion the  title,  so  that  the  judgment  would 
bar  an  action  In  ejectment  the  amount  in 
controversy  is  only  $150.  This  Is  not  suffi- 
cient to  give  this  court  jurisdiction. 

For  the  reasons  given,  the  appeal  is  dis- 
missed. 
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LUUKICR  T.  BOSS. 
<Coart  of  Appeals  of  Kentucky.    Oct.  12,  1900.) 

1.  Appeal  and   Erbob  (i  959*)— Discretion 
or  TbiaIi  Coubt— Auxndmxnt  or  Plxad- 

INOS. 

The  setting  aside  of  the  submission,  and 
the  allowing,  before  the  takinc  of  any  proof,  of 
an  amended  answer,  which  only  states  m  a  new 
form  what  was  stated  in  the  oririnal  answer, 
is  within  the  court's  discretion,  and  not  review- 
able on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  3825^3833;  Dec.  Dig.  { 
«50.*] 

2.  EVIDKNCK  (I  5S0*)— ArriBiiATlTK  Btidence 
— Kkgative  Evidence. 

In  a  suit  to  restrain  the  maintenance  of  a 
gate  across  a  private  road,  the  affirmative  evi- 
dence of  the  existence  of  a  gate  across  the  road 
during  its  existence  is  entitled  to  more  weight 
than  the  negative  evidence  of  the  same  number 
of  witnesses  to  the  absence  of  any  gate  during 
such  period. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  2432-2435 ;   Dec  Dig.  {  B86.»] 

8.  Easements  (§  58*)— Obstbuotion. 

The  grant  of  a  passway  in  general  terms 
over  a  particular  part  of  the  grantor's  land 
does  not  imply  a  negation  of  his  right  to  erect 
gates  where  the  way  enters  and  leaves  his  land. 
[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  S  124;   Dec.  Dig.  {  68.*] 

Appeal    from    Circuit    Court,    Campbell 

County. 

"Not  to  btf  ofBclally  reported." 

Action  by  Caroline  Lurker  against  Thomas 

Ross.    From  a  judgment  for  defendant,  plain- 

tiff  appeals.    Affirmed. 

Faber  ft  Warren,  for  appellant  H.  M. 
Healy,  Jr.,  and  Healy  ft  Hawlclns,  for  ap- 
pellee. 

HOBSON,  J.  The  farm  of  Thomas  Ross 
Ues  along  the  turnpike.  That  of  Caroline 
Lurker  lies  back  of  It  For  many  years  a 
road  has  existed  over  bis  farm  by  which  she, 
«nd  those  she  claims  under,  have  gotten  out 
to  the  pike.  He  erected  a  gate  at  the  pike 
across  the  road,  so  as  to  inclose  bis  land; 
■and  thereupon  she  brought  this  suit  against 
him  to  enjoin  blm  from  erecting  and  main- 
taining a  gate  across  the  road  where  It 
leaves  bis  land.  Upon  final  bearing,  the  dr- 
•cnlt  court  dismissed  her  x>etltlon,  and  she 
■appeals 

The  court  did  not  abuse  a  sound  discretion 
In  setting  aside  the  submission  and  allowing 
the  defendant's  amended  answer  to  be  filed. 
Courts  have  a  wide  discretion  In  tbe  matter 
-of  allowing  amendments,  which  will  not  be 
reviewed  here  unless  abused.  No  proof  had 
been  taken.  In  fact,  the  amended  answer 
■only  stated  in  one  form  what  was  stated  In 
the  •original  answer  In  another.  It  did  not 
In  any  way  change  the  defense  the  defendant 
■originally  set  up. 

There  Is  a  gate,  and  has  practically  always 
bem  one,  at  the  line  between  plaintiff's  laud 
and  the  defendant's.  From  this  point  tbe  road 
runs  through  bis  land.    The  proof  for  her 


Is  to  the  effect  that  there  was  never  any  gate 
at  the  pike  until  he  erected  tbe  one  In  con- 
troversy. The  proof  for  him  Is  to  tbe  effect 
that  there  was  a  gate  there  many  years  ago, 
which  remained  until  It  rotted  down;  that 
afterwards  he  put  up  some  drawbars,  which 
he  kept  up  whenever  he  wished  this  part 
of  his  land  inclosed.  The  circuit  court,  upon 
the  evidence,  found  as  a  fact  that  a  gate  had 
been  maintained  at  this  point  and  that  the 
plaintiff's  easement  had  been  exercised  sub- 
ject to  his  right  Upon  a  careful  reading  of 
tbe  evidence  we  cannot  say  that  the  chancel- 
lor's finding  is  against  the  weight  of  It 
While  many  witnesses  for  the  plaintiff  testify 
to  passing  along  the  road,  and  to  the  absence 
of  a  gate  at  tbe  pike  or  of  drawbars  tbere, 
there  are  at  least  an  equal  number  who 
testify  to  seeing  the  gate  and  opening  It  Af- 
firmative evidence  on  a  question  of  this  sort 
Is  necessarily  entitled  to  more  weight  than 
negative  evidence ;  for  the  witnesses  who  tes- 
tify to  the  absence  of  the  gate  or  drawbars 
may  have  passed  through  when  the  gate  watf 
open  or  the  drawbars  not  up.  Tbe  witnesses 
who  testify  to  the  affirmative  are  so  numer- 
ous that  it  Is  hard  to  believe  they  could  be 
mistaken,  and  they  are  unlmpeached. 

Counsel  misunderstand  the  case  of  Miller 
V.  Pettlt  127  Ky.  387,  105  8.  W.  892,  32  Ky. 
Law  Rep.  337.  In  Maxwell  v.  McAtee,  9  B. 
Mon.  20,  48  Am.  Dec.  409,  tbe  court  thus  laid 
down  the  rule:  "The  statutes  which  author- 
ize the  establlBbment  of  private  passways, 
on  application  to  the  county  courts,  contem- 
plate tbe  necessity  or  propriety  of  erecting 
gates  across  them,  and  provide  that  tbe  ap- 
plicant for  tbe  way  shall  pay  the  expenses. 
In  view  of  this  provision,  and  of  the  general 
convenience  by  which  it  was  dictated.  It 
might  be  safely  assumed  that  tbe  grant  of  a 
passway  In  general  terms  over  a  particular 
part  of  the  grantor's  land  does  not  Imply  a 
negation  of  his  right  to  erect  gates  at  tbe 
termini  of  the  way  in  entering  and  leaving 
bis  land,  and  we  suppose  that  among  the  pro- 
prietors and  cultivators  of  land  such  a  grant 
would  not  be  generally  understood  as  depriv- 
ing tbe  owner  of  the  land  of  tbe  right  of 
thus  Inclosing  his  land."  This  case  was  fol- 
lowed in  Bland  v.  Smltb,  66  S.  W.  181,  23  Ky. 
Law  Rep.  1803. 

In  Miller  v.  Pettlt  the  road  did  not  run 
through  Pettlt's  land,  but  ran  along  tbe 
line,  and  It  had  been  fenced  off  as  an  open 
lane  and  used  as  such  for  30  or  40  years.  No 
controversy  bad  arisen  as  to  It  until  tbe  par- 
ties who  then  owned  the  land  were  ell  dead. 
The  court  there  simply  held  that  such  a  case 
as  that  did  not  fall  within  the  rule  laid 
down  in  Maxwell  v.  McAtee.  Here  the  road 
runs  through  Ross'  land,  and,  if  he  cannot 
maintain  a  gate  where  the  road  leaves  his 
land,  be  must  either  leave  bis  land  unlnclos- 
ed,  or  build  a  fence  on  both  sides  of  It    No 
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lane  has  been  established  h«re  by  the  acts 
of  the  parties,  or  maintained  for  such  a 
length  of  time  as  to  raise  a  presumption  of 
grant  The  case  does  not,  therefore,  fall 
trltliin  the  rule  announced  In  that  caseu 
Judgment  affirmed. 


LOUISVILLE  &  N.  R.  CO.  t.  MILLER. 
(Court  of  Appeals  of  Kentudcy.  Oct  6,  1909.) 
L  Railroads  (§  274*)— Cbossihqs— Duty  or 

COMPANT. 

The  place  where  plaintiff  was  strode  by 
defendant's  engine,  a  trade  running  through  de- 
fendant's depot  platform,  being  in  constant  use 
by  the  public,  defendant  had  to  antidpate  the 
presence  of  persons,  and  to  exercise  oidinary 
care  for  their  safety. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  §t  8C8-872;   Dec.  Dig.  |  274.*] 

2.  Railboads   (8  383*)  —  Crossing  Track  — 

Stop,  Look,  and  Listen. 

The  rule  of  stop,  look,  and  listen  where 
one  crosses  a  railroad  track  at  a  place  in  con- 
stant use  by  the  public  does  not  obtain  in  Ken- 
tucky. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  «S  1303-1310;  Dec  Dig.  (  383.»] 

8.  Railroads   (|   385*)  —  Cbossino    Track— 

DuTT  OF  Traveler. 

One  crossing  a  railroad  at  a  place  in  con- 
stant use  by  the  public,  where  it  is  the  com- 
pany's duty  to  keep  a  lookout,  run  at  a  rea- 
sonable speed,  and  give  timely  warning,  is  bound 
only  to  exercise  ordinary  care  for  his  safety, 
sucn  as  may  be  usually  expected  of  an  ordinarily 
prudent  person  to  learn  of  the  approach  of  an 
engine,  and  keep  out  of  its  way. 

[Ed.    Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  $8  1311-1313;    Dec.  Dig.  8  385.*] 

4.  Railroads  (8  400*)  —  Crossino  Tback  — 
Contributory  Neoligbrce. 

Whether  one  crossing  a  railroad  track  at  a 
place  in  constant  use  by  the  public  used  ordi- 
nary care  for  his  safety,  to  learn  of  the  ap- 
proach of  an  engine,  and  keep  out  of  its  way, 
depending  on  a  number  of  circumstances  on 
which  persons  may  differ,  is  a  question  for  the 
jury. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  88  13C3-1381;    Dec.  Dig.  8  400.*] 

5.  Railroads  (8  400*)  —  Injurt  to  Person 
Cbossino  Track— Gross  Neoliqence. 

Though  an  engine  was  run  rapidly  down  a 
coal  track  throogh  a  depot  platform,  a  place 
where  the  presence  of  persons  should  reasonably 
be  anticipated,  and  no  lookout  was  kept  and 
no  warning  given,  and  one  stopping  on  the 
track  just  in  front  of  the  engine  was  struck, 
yet  it  having  been  at  6  o'clock  in  the  morning, 
when  the  travel  was  small,  the  danger  to  those 
then  out  would  not  be  so  imminent  as  to  war- 
rant submission  of  the  question  of  gross  negli- 
gence and  consequent  punitive  damages. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  8  400.*] 

6.  Railroads  (88  369,  372,  370*)  —  Persons 
Cbossino  Track  — Dutt  of  Compant  — 
Speed  of  Trains. 

While  a  railroad  company,  whose  track  is 
through  a  populous  community,  along  or  across 
a  public  place,  where  presence  of  persons  on 
the  track  may  be  reasonably  anticipated,  should 
keep  a  lookout,  give  timely  warning  of  ap- 
proach of  a  train  or  engine,  and  operate  it  at 
such  speed  and  under  such  control  as  ordinary 
care  for  the  safety  of  such  persons  requires,  it 


is  not  bound  to  so  operate  it  to  stop  it  .'n  case 
of  necessity  before  injury  has  occurred,  where 
one  comes  on  the  track  just  in  front  of  the  en- 
gine. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  88  1259-1262,  1267-1269,  1271-1274, 
1279;    Dec.  Dig.  88  369,  372,  376.*] 

7.  Railroads  (8  401*)— Injuries  on  Tkack^ 

Instructions. 

An  instruction,  submitting  the  question 
whether  those  in  charge  of  an  engine  could  have 
known  of  plaintiff's  peril  in  time  to  avoid  in- 
juring him,  is  improper;  all  the  proof  being 
that  he  stepped  on  the  track  just  in  front  of  the 
engine. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  8  40L*] 

Appeal  from  Circuit  Court,  Bullitt  County. 

"To  be  officially  reported." 

Action  by  John  Miller  against  the  Louls- 
Tllle  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals  Re- 
versed and  remanded  for  new  trial. 

Charles  Carroll  and  Benjamin  D.  Warfield, 
for  appellant    Chapze  &  Walde,  for  appellee 

HOBSON,  J.  Lebanon  Junction  Is  a  town 
of  about  1,400  people,  situated  at  the  Junc- 
tion of  the  Kuoxvllle  Branch  of  the  Louis- 
ville &  Nashville  Railroad,  with  the  main 
line.  The  Knoxvllle  Branch  leaves  the  main 
line  a  short  distance  north  of  the  passenger 
depot,  which  Is  located  l>etween  the  main  line 
and  the  Knoxvllle  Branch.  Just  south  of 
the  station  the  company  maintains  large  coal 
bins  on  the  east  side  of  the  main  line.  East 
of  the  depot  and  only  a  few  feet  from  It  a 
track  runs  through  the  depot  platform, 
known  as  the  "coal  bin  track,"  and  used  to 
take  cars  up  to  the  bins  which  are  elevated 
something  like  40  feet  above  the  level  of  the 
station.  An  engine  coming  down  this  track 
from  the  bins  descends  a  considerable  In- 
cline. On  the  morning  of  January  14,  1908, 
about  6  o'clock,  John  Miller,  who  worked  for 
the  company  In  the  roundhouse  located  on 
the  Knoxvllle  Branch  east  of  the  station,  was 
going  home  to  his  house  on  the  west  side  of 
the  main  line.  He  worked  at  night  and 
got  off  at  6  o'clodi  In  the  morning.  He  came 
along  the  Knoxvllle  Branch  track  until  he 
got  opposite  the  depot,  when  he  started  across 
the  platform  to  the  depot.  As  he  stepped  up- 
on the  coal  bin  track,  he  was  struck  by  an 
engine  coming  out  on  that  track.  Two  of  hla 
ribs  were  broken,  and  one  kidney  was  dislo- 
cated, and  is  now  de8crll>ed  as  a  floating  kid- 
ney. He  was  also  bruised  and  Injured  about 
the  head  and  back.  At  the  time  he  was 
struck  his  attention  was  attracted  to  a  freight 
train  passing  on  the  main  track.  He  did  not 
look  up  the  incline  before  stepping  on  that 
track.  The  proof  for  him  tended  to  show 
that  the  engine  was  running  very  rapidly; 
that  no  lookout  was  maintained  upon  it,  and 
no  signals  of  Its  approach  given.  The  proof 
for  the  defendant  was,  In  effect  that  the  men 
in  charge  of  the  engine  were  running  at  a 


•For  other  cases  se«  sam*  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  1807  to  datt,  *  Reportw  ladazsa 
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reasonable  8i>eed  and  on  the  lookout,  but  that 
Miller  came  on  the  track  so  close  to  the  en- 
gine that  they  could  not  see  him;  that  the 
bell  was  ringing  automatically,  and  had  been 
so  ringing  from  the  time  the  engine  started 
at  the  top  of  the  Incline.  This  situation  Is 
shown  approximately  by  the  following  map; 
MUler  being  hurt  near  the  point  A. 


The  defendant  moved  the  court  to  Instruct 
the  Jury  peremptorily  to  find  for  it  The 
court  oTermled  the  motion,  and  instructed 
tlie  Jury  as  follows: 

"(1)  The  court  Instructs  the  Jury  that,  If 
th^  believe  from  the  evidence  that  the  In- 
Jorles  to  plalntlET  complained  of  In  the  peti- 
tion resulted  from  or  were  caused  by  the  neg- 
ligence of  defendant,  its  agents,  servants,  or 
employes  operating,  managing,  and  control- 
ling the  engine  and   tender   of  defendant 


which  struck  plaintiff,  If  he  was  struck, 
then  tbey  should  find  for  plaintiff  such  dam- 
ages as  they  believe  from  the  evidence  will 
fairly  and  reasonably  compensate  him  for  any 
physical  and  mental  pain  and  anguish  he  has 
sustained  or  suffered.  If  any,  or  that  the  Jury 
from  the  evidence  may  believe  he  is  reason- 
ably certain  to  hereafter  suffer  and  for  any 
permanent  impairment  of  his  power  to  earn 
money,  not  exceeding  $15,000,  the  amount 
claimed  In  the  petition.  And,  If  they  shall 
believe  from  the  evidence  that  plaintiff's  in- 
juries and  suffering,  if  any,  were  the  result 
of  gross  negligence  upon  the  part  of  defend- 
ant or  its  said  employes,  then,  in  addition  to 
compensatory  damages,  they  may  find  for 
him  such  sum  In  punitive  damages  as  from 
all  the  evidence  In  the  case  they  may  deem 
proper,  not  in  all  to  exceed  the  sum  of  $16,- 
000  sued  for. 

"(2)  The  court  instructs  the  Jury  that 
where  a  railroad  track  runs  through  a  popu- 
lous community  along  or  across  streets,  where 
from  the  nature  of  things  persons  may  rea- 
sonably be  expected  at  any  time,  it  is  the 
duty  of  those  In  charge  of  trains  or  engines 
to  signal  by  blowing  the  whistle  or  ringing 
the  bell,  and  to  so  operate  them  at  a  speed 
which  has  the  train  or  engine  under  control, 
and  keep  such  a  lookout  as  will  enable  the 
operatives  to  give  timely  warning  of  the  ap- 
proach of  said  trains  or  engines,  as  well  as 
to  stop  them  in  case  of  necessity  before  in- 
Jury  has  been  inflicted. 

"(3)  Gross  negligence,  as  used  in  the  in- 
struction, means  the  absence  of  slight  care. 

"(4)  By  'ordinary  care,'  as  used  in  these 
Instructions,  is  meant  such  care  as  is  usually 
observed  by  ordinarily  careful  persons  under 
the  same  or  similar  circumstances  as  those 
proven  in  this  case. 

"(5)  The  Jury  are  instructed  that  plain- 
tiff cannot  recover  in  this  case  if  the  Injuries 
to  plaintiff  set  out  and  complained  of  in  the 
petition  could  not  have  occurred  but  for 
plaintiff's  own  negligence;  and,  if  the  Jury 
believe  from  the  evidence  that  the  injuries 
complained  of  by  plaintiff  were  caused  by 
and  resulted  from  his  own  negligence,  then 
they  should  find  for  the  defendant,  unless 
defendant's  agents,  servants,  and  employes 
operating,  managing,  and  controlling  the  en- 
gine and  tender  which  struck  plaintiff,  if  he 
was  struck,  could  by  ordinary  care  have 
known  of  the  peril  in  which  plaintiflTs  neg- 
ligence tiad  placed  him,  and  thereafter  fail- 
ed to  observe  reasonable  care  to  avoid  the 
injuries  which  ensued  to  plaintiff,  if  he  was 
injured. 

"(6)  The  court  instructs  the  Jury  that  it 
was  plaintifTs  duty  in  crossing  defendant's 
track  to  use  ordinary  care,  and  to  look  out 
to  discover  an  approaching  train  or  engine; 
and,  if  he  failed  to  do  so,  and  was  injured  in 
consequence  thereof,  they  should  And  for  de- 
fendant, unless  defendant's  agents  operating 
the  train  or  engine  which  struck  plaintiff.  If 
be  was  struck,  could  by  ordinary  care  have 
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known  of  the  peril  In  which  plaintiff's  neg- 
ligence had  placed  him,  If  he  was  negligent, 
and  thereafter  failed  to  obaerre  reasonable 
care  to  avoid  the'  injuries  which  ensued  to 
plaintiff,  tt  he  was  injured.  In  which  event 
they  will  find  for  plaintiff  and  allow  him 
damages  as  set  out  in  Instruction  No.  1." 

It  is  earnestly  Insisted  that  the  court 
should  have  Instructed  the  Jury  peremptorily 
to  find  for  the  defendant  because  Miller  did 
not  look  up  the  track  before  walking  upon  It 
The  place  where  he  was  struck  was  In  con- 
stant use  by  the  public.  It  was  within  the 
station  platform  and  a  part  of  it  At  such 
places  it  is  Incumbent  upon  the  railway  com- 
pany to  anticipate  the  presence  of  persons, 
and  to  exercise  ordinary  care  for  their  safe- 
ty. The  rale  stop,  look,  and  listen  has  not 
been  adopted  in  this  state.  On  the  contrary, 
we  have  uniformly  held  that  at  places  like 
this  it  Is  a  question  for  the  Jury  whether 
the  traveler  exercised  ordinary  care  where 
the  train  is  run  at  a  dangerous  rate  of  speed, 
or  timely  warning  of  its  approach  is  not  giv- 
en, or  a  proper  lookout  is  not  maintained. 
Crowley  v.  L.  &  N.  B.  Ck).,  65  S.  W.  434,  21 
Ky.  Law  Rep.  1436;  L.  ft  N.  R.  R.  Co.  v. 
Lowe,  118  Ky.  260,  80  S.  W.  768,  25  Ky. 
Law  Rep.  2317,  65  L.  R.  A.  122 ;  L.  &  N.  R. 
R.  Co.  V.  Lucas,  120  Ky.  359,  86  S.  W.  682, 
27  Ky.  Law  Rep.  769;  Davis  v.  Louisville, 
etc.,  B.  Co.,  97  S.  W.  1122,  30  Ky.  Law  Rep. 
172;  Perkins  v.  C.  ft  O.  Ry.  Co.,  123  Ky.  229, 
94  S.  W.  636,  29  Ky.  Law  Rep.  660;  L.  ft 
N.  R.  R.  Co.  V.  McNary'B  Adm'r,  128  Ky. 
408,  108  S.  W.  898,  82  Ky.  Law  Rep.  1266, 
17  L.  B.  A.  (N.  8.)  224.  The  case  before  us 
cannot  be  distinguished  from  those  cited,  and 
under  the  rule  there  laid  down  the  court 
properly  refused  to  instruct  the  jury  per- 
emptorily to  find  for  the  defendant 

It  is  incumbent  upon  the  person  crossing 
the  railroad  track  to  exercise  ordinary  care 
for  his  own  safety.  But  what  will  be  ordi- 
nary care  in  such  cases  is  a  question  de- 
pendent on  a  number  of  circumstances  on 
which  persons  of  like  intelligence  and  Judg- 
ment may  differ.  It  is  the  duty  of  the  rail- 
road company  to  keep  a  lookout  at  such 
places,  to  ran  at  a  reasonable  rate  of  speed, 
and  to  give  timely  warning  of  the  approach 
of  engines  or  trains.  A  i>er8on  who  is  atK>ut 
to  cross  the  track  la  not  required  to  assume 
that  the  railroad  company  will  neglect  its 
duty,  and  that  the  customary  precautions  for 
the  safety  of  the  public  wlU  not  be  taken. 
When  these  precautions  are  omitted,  and  a 
person  who  relied  on  the  presumption  that 
the  track  was  safe  is  hurt  the  primary  n^- 
Ugence  is  on  the  part  of  the  railroad  com- 
pany, and  it  should  not  be  exonerated  where 
he  exercised  such  care  as  may  be  reasonably 
expected  of  an  ordinarily  prudent  person  un- 
der the  circumstances.  If  no  warning  is  giv- 
en, a  person  will  sometimes  walk  on  a  rail- 
road track  before  he  Is  conscious  that  he  Is 
near  it  Though  exercising  ordinary  care, 
he  may  at  times  be  misled  by  appearances. 


So  it  is  that  for  the  protection  of  life  at 
those  places  where  the  presence  of  persons 
on  or  about  the  track  is  to  be  anticipated 
those  operating  trains  and  engines  are  re- 
quired to  give  reasonable  warning  of  their 
approach,  keep  a  lookout  and  so  operate 
them  that  these  will  not  be  unavailing.  The 
sacredness  of  human  life  does  not  permit  a 
less  stringent  rule.  The  whole  burden  is 
not  to  be  placed  on  the  traveler.  But  when 
he  is  led  to  believe  the  way  is  dear  by  the 
conduct  of  the  railroad  company,  he  may  re- 
cover if  he  exercises  ordinary  care;  and 
this,  like  other  questions  depending  on  a  num- 
ber of  circumstances,  varying  in  Importance, 
according  to  their  relation  to  other  facts.  Is 
ordinarily  a  question  for  the  jury. 

But  in  view  of  the  fact  that  the  accident 
occurred  about  6  o'clock  In  the  morning  in 
January,  and  the  condition  of  things  at  the 
time,  there  was  not  enough  in  the  evidence 
to  warrant  an  tastruction  on  punitive  dam- 
ages, and  the  latter  part  of  instruction  No. 
1  should  have  been  omitted.  It  was  a  place 
where  the  presence  of  persons  should  be 
reasonably  anticipated,  but  at  that  time  in 
the  morning  there  would  be  less  travel  than 
during  business  hours,  and  the  danger  to 
others  so  early  In  the  morning  would  not 
be  so  Imminent  as  to  warrant  the  sabmissioD 
of  gross  negligence  to  the  Jury. 

Instruction  2  requires  the  railroad  com- 
pany at  such  places  to  so  operate  its  trains 
and  engines  as  to  stop  them  in  case  of  neces- 
sity l>efore  injury  has  been  Infilcted.  This 
goes  too  far.  The  company  is  only  required 
to  exercise  ordinary  care  at  such  places.  If 
the  plaintiff  came  on  the  track  so  dose  to 
the  engine  that  his  Injury  could  not  have 
been  avoided  by  ordinary  care,  the  defend- 
ant is  not  liable;  and  to  make  it  liable  in 
all  cases  where  it  falls  to  keep  such  lookout 
or  to  run  at  such  speed  as  to  stop  in  case 
of  necessity  before  injury  has  been  inflicted 
would  be  practically  to  make  it  an  insurer  at 
such  places.  In  Hen  of  instruction  No.  2, 
the  court  Should  have  told  the  jury  that 
where  a  railroad  track  runs  through  a  popu- 
lous community  along  or  across  streets  or 
other  public  places  where  the  presence  of 
persons  on  the  track  may  be  reasonably  an- 
ticipated, it  Is  the  duty  of  those  In  charge 
of  the  trains  or  engines  to  keep  a  lookout  to 
give  timely  warning  by  bell  or  whistle  of 
their  approach,  and  to  operate  them  at  such 
speed  and  under  such  control  as  ordinary 
care  for  the  safety  of  such  persons  requires. 
Instruction  No.  S  should  be  omitted. 

Instructions  Nos.  6  and  6  are  erroneous, 
in  that  they  submit  to  the  jury  the  question 
whether  those  in  charge  of  the  train  saw, 
or  could  by  ordinary  care  have  known  ot 
the  plaintiff's  peril  in  time  to  avoid  the  In- 
jury to  him.  It  is  evident  from  all  the  proof 
that  the  plaintiff  stepped  upon  the  track  just 
in  front  of  the  engine,  and  was  strudk:  before 
he  could  step  off  of  It  He  was  so  dose  to 
the  engine  manifestly  that  those  la  charge 
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«f  It  conld  do  nothing  for  his  safety  after  his 
danger  was  discovered  or  could  have  been 
discovered.  In  cases  of  this  sort  snch  a 
qaallflcation  to  the  instruction  is  improper. 
Ii.  &  N.  R.  B.  Co.  Y.  Joshlln,  110  S.  W.  382, 
33  Ky.  Law  Rep.  613;  L.  &  N.  R.  R.  Co.  t. 
VeacU's  Adm'r  (Ky.)  112  S.  W.  869.  In  lien 
■of  Instructions  Nos.  6  end  6,  the  court  on 
another  trial  will  instruct  the  Jury  that  it 
was  the  duty  of  MUIer  on  approaching  the 
trade  to  use  such  care  as  may  be  usually  ex- 
pected of  an  ordinarily  prudent  person  to 
learn  of  the  am>roach  of  the  engine,  and  ieep 
out  of  Its  way,  and  that,  if  he  failed  to  ex- 
-erdse  snch  care  and  but  for  this  would  not 
liave  been  Injured,  the  law  Is  for  the  de- 
fendant and  the  Jury  should  so  find,  even 
though  they  may  believe  from  the  evidence 
that  the  defendant's  employes  were  negligent 
as  set  out  in  instruction  No.  1. 

Judgment  reversed,   and  cause  remanded 
^or  a  new  trial. 


GRBEN  RIVBR  COAL  &  COKE  CO.  ▼. 
PHAUP. 

•(Court  of  Appeals  of  Kentncky.    Oct  7,  1909.) 

1.  Masteb  and  Servant  (S  217*)— Injijbies 
TO  Sebvant — Assumption  of  Risk. 

A  mule  driver  in  a  mice  who  with  knowl- 
edge of  the  defective  condition  of  a  car  proceeds 
to  ride  on  It  without  any  direction  bo  to  do  as- 
sumes the  risk  incident  to  its  defective  condi- 
tion. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  591;  Dec.  Dig.  §  217.*] 

2.  Maoteb  and  Sebvant  (|  97*)— Injubies  to 
Sebvant— Anticipation  of  CoNSEquENCEs. 

To  prove  the  negligence  of  a  mine  operator 
becanse  of  bis  piling  cinders  in  a  mule  track  in 
a  mine  to  the  height  of  six  inches,  and  thereby 
creating  an  object  frightening  a  mule  nsing 
the  track,  it  mnst  appear  that  cinders  that 
high  would  be  reasonably  calculated  to  frighten 
a  mule  of  ordinair  gentleness,-  and  the  fact  that 
a  mule  may  take  fright  at  them  is  not  sufficient 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  163;   Dec.  Dig.  (  07.*] 

3.  Masteb  and  Sebvant  (J  208*)— Injubieb 
TO  Sebvant— AssuifPTiON  ot  Risk. 

One  undertaking  to  drive  a  male  in  a  mine 
assumes  the  dangers  ordinarily  incident  to  the 

•  occupation,  and,  unless  the  master  knowingly 
fnmishea  him  a  vicious  mule,  he  assumes  the 
risk  of  the  mule  being  frightened  by  ordinary 

■  objects  lying  in  or  near  the  passway. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  551 ;   Dec.  Dig.  $  208.*] 

-4.  Masteb  and  Sebvant  (I  97*) — Injtjbies  to 
Sebvant— Impbobabij:  Conbequences. 
Where  a  mule  driver  in  a  mine  knew  of  the 

■  existence  and  the  condition  of  cinders  in  the 
track,  and  drove  the  mule  over  the  cinders,  and 
the  mule  did  not  become  friehtened  at  them,  the 
master  was  not  liable  merely  liecause  the  mule, 
shortly  thereafter,  became  frightened  when  a^^Hin 
passing  over  the  cinders,  and  ran  away,  and  in- 
jured the  driver. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  163;  Dec.  Dig.  {  97.*1 

Appeal    from    Circuit    Court,    McLean 

•  County. 


"To  be  oflSclally  reported." 

Action  by  Levia  Phaup  against  the  Green 
Rdver  Coal  &  Coke  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Belcher  &  Sparks,  for  appellant  B.  Y. 
Thomas,  Jr.,  for  appellee. 

CLAT,  O.  Appellee,  Levia  Phaup,  Insti- 
tuted this  action  against  appellant.  Green 
River  Coal  &  Coke  Company,  to  recover 
damages  for  personal  injuries.  The  jury 
returned  a  verdict  in  his  favor  for  $1,500. 
-From  the  judgment  based  thereon  this  ap- 
peal is  prosecuted. 

Several  grounds  for  reversal  are  assigned, 
but  we  deem  it  necessary  to  consider  only 
the  question  whether  or  not  a  peremptory 
instruction  should  have  gone  In  favor  of  ap- 
pellant The  negligence  charged  in  appel- 
lee's petition  and  amended  petition  was  two- 
fold: First  that  appellant  piled  cinders  in 
the  middle  of  the  track  along  which  ap- 
pellee had  to  drive  a  mule  in  appellant's 
mine  so  as  to  frighten  the  mule  and  cause 
it  to  kick  and  run  away;  second,  that  the 
door  of  the  car  to  which  the  mule  was  at- 
tached was  sprung  over  the  bumper  so  as  to 
entirely  cover  it  and  thus  prevent  appellee 
from  standing  thereon,  that  becanse  of  the 
defective  condition  of  the  car  he  was  unable 
when  the  mule  ran  away  to  loosen  the  mule 
from  the  car. 

The  evidence  for  appellee  Is  as  follows: 
Appellee  at  the  time  he  was  injured  was 
engaged  In  driving  a  mule  in  appellant's 
mine.  In  the  entry  in  which  he  was  work- 
ing there  was  not  mnch  more  than  ienough 
room  for  the  car  to  pass.  A  short  time  pre- 
vious to  the  accident  appellee  and  John 
Hunt,  the  boss  driver,  Tom  Gardner,  the 
second  Ixiss,  and  Tom  Graves,  inside  man- 
ager of  the  mines,  took  about  a  half  car 
load  of  cinders,  and  put  them  in  some  holes 
in  the  track.  The  cinders  were  left  In 
piles  about  six  inches  high,  although  it  was 
customary  to  level  them  down.  Thereafter 
the  appellee  drove  the  mule  back  over  these 
cinders.  At  that  time  it  did  not  take  fright 
When  appellee  went  to  get  on  the  car,  which 
he  was  riding  at  the  time  of  the  injury,  he 
saw  that  the  door  was  sprung  out  over  the 
bumper.  He  put  one  foot  on  the  spreader 
stick  and  the  other  on  a  piece  of  iron  pro- 
jecting out  in  front  of  the  car.  After  going 
a  short  distance,  the  mule  came  to  the  point 
where  the  ashes  were  piled,  became  fright- 
ened and  began  to  kick  and  run  away.  The 
car  jumped  the  track,  and  appellee  fell  to 
the  ground.  He  was  badly  bruised  about 
the  back  and  legs.  If  there  had  been  bump- 
ers on  the  car,  appellee  could  have  stood  on 
them  and  nnhltcbed  the  mule,  thus  prevent- 
ing the  injury. 
It  is  perfectly  apparent,  from  appellee's 
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own  testimony  and  from  that  of  other  wit- 
nesses, that  he  knew  of  the  alleged  defective 
condition  of  the  car.  The  defect.  If  any 
there  was,  was  right  before  his  eyes.  With 
full  knowledge  of  It  and  without  complaint, 
be  proceeded  to  ride  on  the  car,  without  any 
direction  so  to  do,  and  thereby  assumed  the 
risk  of  any  danger  incident  to  its  defective 
condition.  However,  the  condition  of  the 
car  plays  but  a  small  part  in  this  case. 
There  Is  no  fact  from  which  we  could  con- 
clude that  the  existence  of  bumpers  on  the 
car  would  have  in  any  way  changed  the  re- 
sult of  the  accident  It  is  true,  the  appellee 
says,  that,  if  there  had  been  bumpers,  he 
could  have  stood  on  them  and  loosened  the 
mule.  This,  however,  is  mere  speculation 
on  his  part  The  proximate  cause  of  ap- 
pellee's Injuries  was  due  to  the  fact  that  the 
mule  kicked  and  ran  away.  But  for  this 
fact  the  appellee  would  not  have  been  in- 
jured. 

While  the  alleged  defective  condition  of 
the  car  has  been  brought  into  this  case,  it 
is  manifest  that  the  real  question  in  con- 
troversy is  whether  or  not  the  piling  of  cin- 
ders in  the  track  for  a  height  of  six  inches 
was  negligence.  In  order  to  render  it  neg- 
ligence, it  was  necessary  to  show  that  dn- 
ders  that  high  would  be  reasonably  calcu- 
lated to  frighten  a  mule  of  ordinary  gentle- 
ness. It  is  true,  there  was  some  attempt  to 
show  that  the  mule  was  vicious  and  that  the 
master  had  knowledge  of  this  fact  Upon 
this  point,  however,  there  was  a  complete 
failure  of  proof.  So  far  as  the  record  shows, 
the  mule  appellee  was  driving  was  of  the 
ordinary  kind.  Not  a  single  witness  In  the 
case  testifies  that  the  placing  of  ashes  on  the 
track  in  piles  six  Inches  high  was  reasonably 
calculated  to  frighten  an  ordinarily  gentle 
mule.  When  a  person  undertakes  to  drive 
a  mule,  he  assumes  all  the  risk  and  dangers 
ordinarily  Incident  to  that  particular  occupa- 
tion. Unless  the  master  knowingly  furnishes 
him  a  vicious  mule  to  drive,  he  assumes  the 
risk  of  the  mule  being  frightened  by  ordinary 
objects,  which  may  He  in  or  near  bis  pass- 
way.  In  this  case  the  appellee  not  only 
knew  of  the  existence  and  the  condition  of 
the  cinders  in  the  track  at  the  place  In  ques- 
tion, but  he  drove  the  mule  over  the  cinders 
Just  previous  to  the  accident  At  that  time 
the  mule  did  not  become  frightened.  Under 
such  circumstances,  the  master  is  not  liable 
merely  because  the  mule  becomes  frighten- 
ed. He  can  only  be  guilty  of  negligence 
when  the  facts  show  that  he  permitted  the 
track  to  become  in  such  condition  as  would 
reasonably  be  calculated  to  frighten  an  or- 
dinarily gentle  mule.  As  said  before,  no  wit- 
ness testified  that  such  condition  existed  at 
that  time;  Indeed,  we  faU  to  see  how  any 
reasonable  or  sensible  man  could  give  such 
evidence.  It  is  a  matter  of  common  knowl- 
edge that  cinders  piled  six  inches  high  will 


not  ordinarily  frighten  a  gentle  mule.  Of 
course,  a  mule  may  take  fright  at  them.  Bo 
he  may,  and  frequently  does,  take  fright  at 
a  mere  shadow;  but  this  fact  is  not  sufB- 
cient  to  lead  to  the  conclusion  that  the  thing 
at  which  he  becomes  frightened  Is  reason- 
ably calculated  to  occasion  the  fright.  The 
piling  and  spreading  of  cinders  on  a  trade 
under  such  circumstances  Is  an  ordinary  and 
usual  thing.  The  risk  attached  to  such  pil- 
ing, in  so  far  as  it  may  frighten  his  mule.  Is 
assumed  by  the  driver.  The  mere  fact  that 
the  cinders  were  piled  six  inches  high  ia  not 
proof  of  negligence  on  the  part  of  appellant 
That  being  the  case,  we  are  of  opinion  that 
the  trial  court  erred  in  refusing  appellant  a 
peremptory  instruction. 

The  Judgment  is  reversed  for  proceedings 
consistent  herewith. 


NEWMAN  et  al.  t.  FLOWERS'  GUARDIAN. 

(Court  of  Appeals  of  Kentucky.    Sept  28, 
1909.) 

L   OUABDIAN    AND    WARD    ({    ITS*)— APPOINT- 
MENT—STATUTOBT  Pbovisions — Bond. 

Ky.  St.  1909,  I  3903  (Russell's  St  i  3924), 
requires  the  county  court  in  each  county  to 
appoint  a  fit  person  to  act  as  administrator  of 
decedents'  estates  of  which  there  is  no  personal 
representative  and  as  guardian  of  snch  orphan* 
as  have  none ;  section  3904  (section  3923)  pro- 
vides that  he  shall  execute  bond  with  surety  and 
shall  be  styled  "public  administrator  and  guard- 
ian  of  county";    section  3905  (section 

3926)  requires  the  county  courts  of  all  coanties 
in  which  there  is  a  public  administrator  and 
g:uardian  to  confide  to  him  the  administration  of 
the  estate  of  all  deceased  persons,  if  after  three 
months  after  their  death  no  one  applies  for  their 
administration,  and  to  confide  to  such  public  ad- 
ministrator and  guardian  the  control  of  the  es- 
tate of  minors  without  testamentary  guardians; 
and  section  3906  (section  3927)  provides  that 
the  public  administrator  and  guardian  shall 
have  all  powers  and  be  subjected  to  the  same 
liabilities  as  administrators  and  guardians.  Beld, 
that  the  statutes  Impose  upon  the  same  person 
both  the  duty  of  public  administrator  and  of 
public  guardian,  and  that  the  clerk  of  the  court, 
in  entering  the  order  of  appointment  of  such  of- 
ficial and  taking  his  official  bond,  only  styled 
him  "public  administrator,"  omitting  the  title 
"euardian,"  did  not  relieve  him  of  the  duties 
of  public  guardian,  where  he  undertook  to  care 
for  an  orphan's  estate,  so  that  his  sureties  can- 
not object  that  they  were  not  bound  for  iiis 
acts  as  public  guardian. 

[Ed.  Note.— For  other  cases,  see  Onaidian  and 
Ward,  Dec.  Dig.  |  175.»] 
2.  Evidence  (g  65*)— Pbesujcption— BDtowL- 
EDGE  OF  Statutes. 

The  official  sureties  of  a  public  administta- 
tor  and  gnardlan  are  presumed  to  know  the 
statutes  under  which  their  principal  is  appoint- 
ed, and  that  such  statutes  require  the  county 
court  to  confide  to  him  the  estate  of  both  deceas- 
ed persons  and  infant  orphans. 

[E)d.    Note. — For   other   cases,   see   Evidence, 
Cent  Dig.  |  85 ;   Dec.  Dig.  {  65.»] 

Appeal  from  Circuit  Court  Ballard  County. 
"To  be  oflSclally  reported." 
Action  by  Elsie  Flowers'  guardian  against 
D.  P.  Newman  and  another.     From  a  Judg- 
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ment  for  plaintiff  on  demurrer  to  the  answer, 
defendants  appeal.    Affirmed. 

J.  B.  Wickltffe,  for  appellanta.  L  B.  Con- 
ley,  for  appellee. 

MTNN,  G.  J.  This  appeal  Is  from  a  judg- 
ment of  date  May  9,  1909,  rendered  against 
appellants,  D.  P.-  Newman  and  Charles  Wlck- 
liffe,  as  sureties  of  B.  F.  Burton,  as  public 
administrator  and  guardian  of  Ballard  co;an- 
ty.  The  date  of  his  appointment  was  Janu- 
ary, 1904.  J.  J.  Orace,  the  present  guardian 
of  Elsie  Flowers,  first  instituted  an  action 
against  Burton  and  recovered  a  personal 
Judgment  against  him  for  something  over 
$1,100,  the  amount  he  wasted  and  failed  to 
account  for  of  the  fund  belonging  to  his 
ward.  Appellee  collected  a  small  portion  of 
that  Judgment,  and  then  recovered  the  bal- 
ance, |1,088,  from  his  sureties  in  this  action. 
There  is  no  claim  that  Burton  did  not  mis- 
appropriate that  amount  of  the  fund  belong- 
ing to  his  ward.  The  only  question  made  by 
appellants  is  that  they  as  his  sureties,  under 
the  i>eculiar  facts  of  the  case,  are  not  re- 
sponsible to  appellee  for  the  sum  or  any  part 
of  the  sum  adjudged  against  them. 

It  was  alleged  in  the  petition  that  Burton 
was  appointed  by  the'  county  court  of  Bal- 
lard county  public  administrator  and  guard- 
Ian  for  that  county,  and  as  such  executed 
bond,  according  to  law,  with  appellants  as 
his  sureties;  that  after  the  appointment 
and  the  execution  of  the  bond  the  county 
court,  in  the  year  1905,  ordered  that  Burton, 
as  public  administrator  and  guardian,  take 
possession  of  the  funds  of  Elsie  Flowers, 
now  appellee's  ward,  she  at  that  time  having 
no  one  to  take  charge  of  and  care  for  the 
funds  belonging  to  her,  and  no  one  would 
apply  for  and  serve  as  such  by  appointment 
of  the  court  Appellants  answered  the  peti- 
tion as  follows:  "Now  comes  the  defend- 
ants, D.  P.  Newman  and  Chas.  WlcklitTe, 
for  answer  herein  deny  that  they  entered 
into  bond  as  surety  for  the  defendant  Bur- 
ton as  public  guardian  of  Ballard  county. 
They  state  that  they  signed  the  bond  as 
surety  for  said  Burton  as  public  administra- 
tor of  Ballard  county,  and  did  not  sign  said 
bond  as  surety  of  the  said  Burton  as  public 
guardian,  and  that  said  bond  does  not  bind 
them  in  any  respect  for  the  acts  of  said 
Burton  as  guardian  of  Elsie  Flowers  or  any 
one  else,  and  they  deny  that  they  ever  did 
or  ever  intended,  or  that  it  -fras  ever  under- 
stood by  them  or  any  one  else  that  they 
should  become  the  sureties  of  said  Burton 
as  public  guardian  of  Elsie  Flowers  or  as 
guardian  of  any  one  else.  They  deny  that 
B.  F.  Burton  was  ever  appointed  public 
guardian  of  Ballard  county.  They  therefore 
deny  that  they  are  Indebted  to  the  plaintiff 
herein  In  any  sum  whatever,  or  that  they 
are  liable  to  him  as  the  surety  of  Burton 
for  any  sum  whatever."  A  demurrer  was 
filed  to  this  answer,  which  was  sustained 


by  the  court,  and,  appellants  failing  to  plead 
further,  judgment  was  rendered  against  them, 
from  which  they  appeal.  It  will  be  observed 
that  appellanta  admit  that  Burton  was  duly 
appointed  public  administrator,  and  that  they 
signed  and  executed  his  bond  as  such  for 
Ballard  county,  Ky.  The  point  made  by  ap- 
pellants is  that  Burton  was  not  appointed 
public  guardian,  nor  did  they  sign  bis  bond 
as  sureties  as  such.  We  have  not  l>een  cited 
to,  nor  have  we  been  able  to  find,  an  opin- 
ion by  this  court  which  throws  any  light 
upon  the  qpestlon  before  us.  The  sections 
of  the  statutes  which  have  reference  to  the 
question  under  consideration  are  as  follows: 

"Sec.  3903.  There  shall  be  appointed  in 
each  county  In  this  state,  by  the  county  court 
thereof,  a  discreet,  fit  person  to  act  as  ad- 
ministrator of  decedents'  estates,  of  which 
there  Is  no  personal  representative,  and  as 
guardian  of  such  orphans  as  have  none. 

"Sec.  8901  He  shall  continue  In  office  two 
years,  and  until  his  successor  is  qualified; 
but  may  be  removed  by  the  court  in  the 
same  manner  and  for  the  same  causes  for 
which  administrators  or  guardians  may  be 
removed.  He  shall  be  sworn  and  execute 
bond,  with  good  surety,  to  the  common- 
wealth for  the  faithful  discharge  of  his  du- 
ties, and  shall  be  styled  'Public  Administra- 
tor and  Guardian  of county.' 

"Sec.  3905.  The  several  county  courts  of 
this  Commonwealth,  in  which  there  is  a  pul>- 
lic  administrator  and  guardian,  shall  confide 
to  him  the  administration  of  the  estate  of 
deceased  persons  in  all  cases  in  which,  by 
law,  the  Jurisdiction  to  grant  letters  testa- 
mentary or  administration  applies,  if  it  shall 
appear,  after  the  expiration  of  three  months 
from  the  death  of  the  decedent,  that  no  one 
will  qualify  as  executor  or  apply  for  admin- 
istration ;  and  shall  also  confide  to  said  pub- 
lic administrator  and  guardian  the  care  and 
control  of  the  persons  and  estates  of  all 
minors,  in  case  that  it  shall  appear  that  such 
minor  hath  no  testamentary  guardian,  and 
no  one  will  apply  for  or  serve  as  such  by 
the  appintment  of  the  court 

"Sec.  3906.  The  public  administrator  and 
guardian  shall  have  all  the  powers,  be  sub- 
jected to  the  same  liabilities,  and  be  gov- 
erned by  the  same  laws  In  all  respects  as  are 
prescribed  for  administrators  and  guard- 
ians."    (Russell's  St.  {  3924-3927.) 

It  appears  from  the  statute  that  It  was  the 
imperative  duty  of  the  county  court  of  Bal- 
lard county  to  appoint  a  discreet  and  fit  per- 
son to  act  as  public  administrator  and  guard- 
ian for  that  county.  The  county  court  was 
not  authorized,  under  the  statute,  to  appoint 
one  person  public  administrator  and  another 
person  as  public  guardian.  The  statute  re- 
quires that  one  person  perform  all  the  duties 
named  therein,  and  that  he  execute  bond 
for  the  faithful  performance  of  his  duties, 
and  that  he  be  styled  "public  administrator 
and  guardian."    It  appears  that  the  trouble 
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arose  In  this  case  from  the  fact  that  the 
clerk  of  the  court  In  entering  the  order  of 
appointment  of  Burton  and  taking  his  offi- 
cial bond  omitted  to  style  him  as  guardian, 
and  only  referred  to  him  as  public  adminis- 
trator. This  was  evidently  a  mistake  or  over- 
sight. The  styling  of  him  aa  public  admin- 
istrator and  guardian  was  a  matter  of  form. 
The  purpose  and  Intent  of  the  statute  was 
to  have  a  discreet  and  fit  person  designated 
to  whom  the  settlement  of  deceased  persons' 
estates  and  the  estates  of  all  minors  should 
be  confided  for  protection  and  settlement  un- 
der the  conditions  and  circumstances  named 
In  the  statute.  The  ofildal  name  by  which 
be  Is  designated  is  not  in  our  opinion  very 
material.  In  our  opinion,  it  was  as  much 
the  duty  of  Burton  In  his  official  capacity 
to  receive  and  care  for  the  estate  of  the 
infant  Elsie  Flowers  when  confided  to  him 
by  the  county  court  as  It  was  to  receive  and 
disburse  the  estate  of  deceased  persons,  and 
appellants,  his  sureties,  were  bound  for  the 
faithful  discharge  of  Burton's  duties  in  re- 
spect to  her  estate,  and  they  cannot  now  be 
heard,  to  say  that  they  had  no  intention  of 
becoming  bound  for  his  acts  as  public  guard- 
ian, for,  when  they  signed  the  bond,  they 
were  presumed  to  have  knowledge  of  the 
statutes  above  copied  which  compelled  the 
county  court  to  confide  to  him  the  estates 
of  both  deceased  persona  and  Infants,  and 
they  cannot  escape  on  account  of  the  over- 
sight of  the  clerk  of  the  court  ki  falling  to 
insert  in  the  order  and  bond  the  word  "guard- 
ian." The  statute  by  its  terms  placed  the 
word  there. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  afilrmed. 


GROW  V.  GROW. 
(Court  of  Appeals  of  Kentucky.    Oct  16,  1909.) 

1.  DivoBCB   (i   130*)— Cbuel   and   Inhuican 
Treatment— Evidence. 

Evidence  held  to  justify  an  absolute  divorce 
to  a  wife  on  grounds  of  cruel  and  inhuman 
treatment. 

[Ed.    Note. — For   other    cases,    see    IHvorce, 
Cent.  IHg.  n  442-446;   Dec  Dig.  {  130.*] 

2.  DivoBCE  (}  252»)— Disposition  of  Pbop- 

EBTT. 

Where,  at  the  time  of  marriage,  a  husband 
brought  to  his  wife's  farm,  where  they  lived, 
$400  in  personalty,  which  if  kept  separate  from 
his  wife  s  property,  and  loaned  at  the  usual 
rate  of  Interest,  would,  at  the  date  of  their  sep- 
aration, have  been  worth  alx>ut  $500,  he  should 
be  awarded  that  sum  UfKin  the  granting  of  an 
absolute  divorce  to  the  wife  with  custody  of  her 
own  property. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent.  Dig.  U  71»-715;   Dec  Dig.  i  252.*] 

Appeal  from  Circuit  Court,  Garrard  County. 
"To  be  officially  reported." 
Divorce  action  by  Peacbie  B.  Grow  against 
Francis  Breckinridge  Grow.    Judgment  for 


defendant,  and  plaintiff  appeals.     Reversed 
and  remanded,  with  directions. 

W.  I.  Williams,  for  appellant  Wm.  Hem- 
don,  for  appellee. 

LASSING,  jr.  This  Is  an  appeal'  from  » 
Judgment  of  the  Garrard  circuit  court  re- 
fusing to  divorce  the  appellant,  Peachle  B. 
Grow,  from  her  husband,  Francis  Breckin- 
ridge Grow.  The  petition  seeking  the  di- 
vorce alleges  that  they  were  married  in- 
1904,  and  that  for  some  time,  and  particular- 
ly during  the  six  months  next  preceding  the 
filing  of  her  suit,  her  husband  behaved 
towards  her  in  such  a  cruel  and  inhuman 
manner  as  to  indicate  on  his  part  a  settled 
aversion  to  her,  and  to  permanently  destroy 
her  peace  and  happiness  of  mind. 

The  proof  shows  that  each  had  theretofore- 
been  married,  and  that  the  defendant  Is  the 
brother  of  plaintllTs  first  husband.  By  her 
first  marriage  she  had  three  children,  all 
boys,  and  at  the  date  of  this  marriage  these 
boys  were  about  grown.  The  defendant,  so- 
far  as  the  record  shows,  had  but  one  child 
by  his  former  marriage,  a  girl,  who  at  the 
commencement  of  this  litigation  was  about 
12  years  of  age.  No  children  were  born  of 
this  marriage.  The  plaintiff  at  the  death  of 
her  husband  was  the  owner  of  a  farm  of 
some  115  acres,  worth  perhaps  $7,000,  where 
she  and  two  of  her  children  were  living, 
surrounded  by  such  home  comforts  as  might 
be  expected  upon  a  farm  of  that  size  and 
character.  The  defendant  is  shown  to  have 
been  a  man  of  little  means,  his  entire  estate 
consisting  of  some  $400  worth  of  personalty. 
After  their  marriage  they  lived  upon  her 
farm,  the  defendant  taking  the  active  man- 
agement and  control  thereof,  and  thus  mat- 
ters continued  from  that  time  until  their 
separation  in  May,  1908.  The  evidence  shows 
that  beginning  shortly  after  their  marriage 
the  defendant  was  rude  to  his  wife,  fre- 
quently speaking  to  her  in  a  rough,  coarse 
manner,  and  showed  an  utter  disregard  for 
her  opinions  and  feelings.  He  resented  any 
effort  on  her  part  to  have  a  voice  in  the 
management  of  her  property,  and  frequently 
in  the  presence,  not  only  of  their  children 
and  their  immediate  neighbors  and  friends, 
but  of  strangers,  behaved  towards  her  la 
such  a  manner  as  to  bring  the  bltish  of 
shame  to  her  cheeks  and  tears  to  her  eyes. 
He  would  tell  her  to  shut  her  mouth,  and. 
according  to  the  testimony  of  two  witnesses, 
curse  and  abuse  her.  When  she  was  not 
treated  In  the  manner  above  indicated,  he 
would  at  times  refuse  to  answer  questions 
which  she  would  ask  him  and  utterly  Ignor- 
ed her  and  her  wishes  as  expressed  to  him, 
and,  according  to  many  of  the  -witnesses,  he 
seemed  to  Invariably  adopt  one  of  two 
courses  toward  his  wife  when  in  the  pres- 
ence of  others,  either  to  speak  to  her  In  such 
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a  yrsij  as  to  Indicate  that  he  entertained  an 
ntter  contempt  for  ber  and  her  opinions, 
or  else  refused  to  recognize  or  speak  to  ber 
at  all,  when  both  the  occasion  and  her  con- 
Tersatlon  required  that  be  should  speak.  All 
of  the  witnesses  for  both  plaintiff  and  defend- 
ant testify  that  be  was  a  rough,  coarse 
man,  who  seeiyied  to  think  It  smart  to  "cut 
monkey  shines,"  as  the  witnesses  describe  it 

The  most  that  Is  offered  in  the  record  in 
palliation  or  defense  of  bis  conduct  is  the 
testimony  of  some  of  his  witnesses  who  say 
that  they  were  occasionally  at  the  Grow 
borne  and  saw  no  eyldence  of  misconduct  on 
bis  part,  although  they,  too,  testified  that  he 
had  a  rough,  curt  way  of  talking.  Some  of 
them  testified  that  he  had  always  talked  and 
acted  In  this  way.  From  this  it  is  argued 
that  his  wife  must  have  known  when  she 
married  blm  what  kind  of  a  man  he  was, 
and  been  familiar  with  the  fact  that  he  bad 
a  rough,  curt  way  of  speaking,  and  for  this 
reason  that  she  may  not  now  complain.  To 
this  line  of  argument,  however,  we  cannot 
subscribe.  She  may  have  regarded  him  as  a 
diamond  in  the  rough,  but  she  certainly 
would  not  have  married  him  had  she  thought 
or  even  dreamed  that  be  would  have  treated 
her  in  the  way  and  manner  in  which  the 
record  shows  he  has  habitually  done  since 
their  honeymoon  began  to  wane.  The  fact 
that  a  man  has  a  rough  exterior  and  a  plain, 
blunt  way  of  speaking  does  not  justify  the 
conclusion  that  be  is  lacking  in  those  finer 
attributes,  affection,  consideration,  and  at- 
tention, that  go  to  make  up  the  happiness 
of  every  married  woman's  life.  She  had  a 
right  to  expect  that,  even  though  uneducated 
and  rough,  he  would  at  least  treat  her  kind- 
ly and  with  that  degree  of  consideration 
which  every  wife  deserves  at  the  bands  of 
her  husband.  In  this  It  appears  that  she 
was  mistaken,  for  be  did  neither,  and,  al- 
though she  evidently  realized  soon  after  their 
marriage  the  mistake  she  had  made,  she 
tried  to  make  the  best  of  a  bad  bargain  and 
get  along  with  him,  for,  as  one  neighbor 
expressed  it,  "she  bore  up  under  bis  mis- 
treatment better  than  any  one  I  ever  saw," 
and,  although  she  was  frequently  put  to 
shame  and  deeply  humiliated  by  the  conduct 
of  her  husband  toward  her  in  the  presence 
of  others,  she  bore  it  all  with  commendable 
fortitude  until  finally,  when  forebearance 
ceased  to  be  a  virtue  and  she  could  stand 
It  no  longer,  she  asked  the  chancellor  to  re- 
lieve her  from  her  unhappy  lot 

The  bonds  of  matrimony  should  not  be 
severed  and  the  home  broken  up  for  slight 
or  trivial  causes,  but  no  woman  should  be 
required  to  live  with  a  man  whose  conduct 
day  by  day  toward  ber  Is  such  as  to  indi- 
cate that  he  has  no  respect  for  ber,  no  con- 
sideration for  ber  wishes,  and  no  regard  for 
her  feelings.  When  be  Jiabltually  behaves 
toward  her  in  a  rough,  rude,  and  Insulting 
manner,  bumillateB  her  upon  any  and  all  oc- 


casions, and  without  cause  is  cross,  rude, 
and  xmklnd  to  her,  she  should  not  be  re- 
quired to  live  with  him,  and  this  is  especial- 
ly true  when  this  treatment  of  her  and  con- 
duct on  the  part  of  her  husbnnd  toward  ber, 
as  In  the  case  at  bar,  is  shown  to  have 
gradually  grown  worse.  During  all  their 
married  life,  as  between  the  plaintiff  and  ber 
husband,  she  is  not  shown  to  have  given 
him  a  cross  word  or  to  have  offered  him  the 
slightest  excuse  to  justify  him  in  treating 
her  in  the  way  and  manner  in  which  he  is 
shown  to  have  done.  On  the  contrary,  It  is 
shown  that  she  has  been  a  kind,  considerate, 
and,  so  far  as  may  be  under  the  circumstan- 
ces existing,  an  affectionate  wife.  An  effort 
is  made  to  show  that  at  times  she  quarrelled 
with  ber  sons,  and  particularly  one  of  them, 
because  he  was  not  inclined  to  take  her  ad- 
vice. This  conduct  on  the  part  of  the  son 
may  have  been,  and  doubtless  was,  brought 
about  In  a  large  measure  by  the  example 
which  his  stepfather  set  for  him.  But,  even 
if  all  this  be  true.  It  offers  neither  justifica- 
tion nor  excuse  for  the  defendant's  conduct 
and  has  no  place  in  our  consideration  of  this 
case;  our  inquiry  being  confined  to  the 
question  as  to  how  the  plaintiff  and  defend- 
ant behaved  toward  each  other. 

We  are  of  opinion  that  the  record  abun- 
dantly supports  the  charge  that  the  defend- 
ant behaved  toward  the  plaintiff,  his  wife, 
in  such  a  cruel  and  inhuman  manner  for  a 
period  of  time  covering  more  than  six  months 
before  their  separation  as  to  indicate  a  set- 
tled aversion  on  his  part  toward  her.  That 
such  conduct  as  la  portrayed  by  the  witnesses 
was  calculated  to  break  her  spirits  and  per- 
manently destroy  ber  peace  and  happiness 
there  can  be  no  doubt  On  this  showing  the 
chancellor  should  have  granted  her  an  abso- 
lute divorce  from  the  defendant  and  given 
her  the  custody  and  control  of  all  of  her 
property.  The  record  Is  very  meager  as  to 
what  property  the  defendant  owned.  It  is 
claimed  by  his  counsel  In  his  brief  that  it 
was  worth  about  $400  at  the  date  of  their 
marriage.  Such  property  as  he  had  he  Is 
entitled  to  have  returned  to  him  with  Its 
reasonable  and  fair  increase.  Conceding 
that  at  the  date  of  their  marriage  he  brought 
to  the  place  personal  property  of  the  value 
of  $400,  this,  if  kept  separate  and  apart  from 
bis  wife's  property  and  loaned  at  the  usual 
and  customary  rate  of  interest  would  at 
the  date  of  separation  have  been  worth 
about  $500,  and  we  are  of  opinion  that  the 
chancellor  should  have  awarded  to  the  de- 
fendant $500  to  be  paid  by  the  plaintiff  out 
of  such  stocks  and  personalty  as  were  on 
hand  at  the  date  of  their  separation,  and 
have  awarded  all  other  personalty  on  the 
place  to  the  plaintiff. 

The  judgment  is  reversed,  and  cause  re- 
manded, with  Instructions  to  enter  a  judg- 
ment in  conformity  with  this  opinion. 


Digitized  by 


Google 


656 


121  SOUTHWESTERN  REPORTEE. 


(Kjr. 


SMITH  et  «1.  T.  PHELPS  et  al. 
(Conrt  of  Appeals  of  Kentucky.    Oct.  8,  1909.) 

1.  P1.EADIN0  (I  310*)— Effect  of  Exhibit. 

Wbere  petition  in  ejectment  had  the  will 
Under  which  plaintiff  deraigned  title  attached 
as  an  exhibit,  and  it  showed  title  in  another, 
the  petition  stated  no  cause  of  fiction. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  ft  944-047;   Dec.  Dig.  |  310.*] 

2.  Wiixs  ({  602*)— CoNSTBiTOTion. 

Testator  in  his  will,  in  begaeathing  cer- 
tain lands  to  his  sons,  reserved  a  right  of  pos- 
session in  his  wife  daring  her  lifetime,  if  she  de- 
sired it.  He  farther  provided  that  should  any 
of  his  children  die  without  legal  heirs,  the  por- 
tion allotted  to  such  child  should  be  equally  di- 
vided between  testator's  other  children,  or  their 
heirs,  "my  meaning  by  heirs  is,  my  sons  and 
daughters,  and  not  their  wives  or  husbands,  or 
the  children  of  mf  sons  and  daughters."  The 
will  further  provided:  "My  intention  is  that 
my  children  shall  all  share  equally  of  my  estate 
when  my  youngest  child  becomes  of  age.  Held, 
that  there  was  nothing  in  the  will  to  indicate 
an  intention  to  provide  for  the  grandchildren, 
that  it  simply  created  a  defeasible  fee,  and  that, 
one  of  the  sons  having  children  ^hich  survived 
him,  the  estate  which  he  took  in  the  land  was 
absolute. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S8   1351-1359;    Dec  Dig.  i  602.*] 

Appeal  from  Circuit  Court,  Madison  County. 

"Not  to  be  oflaclally  reported." 

Action  by  Mary  Smith  and  others  against 
S.  B.  Phelps  and  otiiers.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

J.  A.  Sullivan,  J.  Tevls  Cobb,  and  S.  M. 
Wallace,  for  appellants.  A.  B.  Bomam  & 
Son,  for  appellees. 

HOBSON,  J.  Mary  Smith  and  Nannie 
Phelps  brought  this  suit  against  S.  B.  Phelps 
and  M.  A.  Phelps  to  recover  a  tract  of  land 
in  Madison  county.  They  alleged  in  their 
petition  that  they  were  the  only  children  and 
heirs  at  law  of  Josiah  Phelps,  who  was  a  son 
of  Samuel  Phelps,  and  died  in  the  year  1908; 
that  Samuel  Phelps  prior  to  his  death  was 
the  owner  in  fee  simple  and  in  possession 
of  the  land;  that  by  his  will,  which  was 
duly  probated,  he  devised  the  land  to  their 
father,  Josiah  Phelps,  for  life,  with  remain- 
der to  his  children,  and  that,  their  father 
having  died,  they  as  the  only  children  are 
the  owners  and  entitled  to  the  possession  of 
it  A  copy  of  the  will  of  Samuel  Phelps  was 
filed  with  the  petition  as  an  exhibit  The 
circuit  court  sustained  a  demurrer  to  the 
petition,  and  dismissed  the  action.  The 
plaintiffs  appeal. 

The  plaintiffs  do  not  allege  in  their  petition 
that  Josiah  Phelps  was  the  owner  of  the 
land  at  his  death,  or  that  it  descended  to 
them  from  him.  Their  only  claim  to  the*land 
as  set  out  in  the  petition  Is  by  virtue  of  the 
will  of  their  grandfather,  Samuel  Phelps. 
While  an  exhibit  will  not  help  a  bad  peti- 
tion, an  exhibit  may  make  a  petition  bad; 
and,  if  the  will  of  Samuel  Phelps  shows  that 
the  plaintiffs  took  no  interest  in  the  land 
under  it  the  petition  states  no  cause  of  ac- 


tion. The  case  then  turns  on  the  construction 
of  the  wUl  of  Samuel  Phelps.  The  third  and 
eighth  clauses  of  the  will  are  in  these  wvrds : 

"3rd.  I  will  and  bequeath  to  my  wife, 
Tabltha  Phelps,  all  my  land  south  of  the 
Creek.  •  •  •  [Here  follows  description.] 
Also  I  will  and  bequeath  to  my  wife  all  my 
negroes  and  stock  except  the  negroes,  eight 
in  number,  heretofore  given  to  my  two  mar- 
ried children,  to  stay  with  her  and  my  chil- 
dren under  twenty-one  years  of  age,  until 
as  my  children  become  of  age  or  marry.  For 
the  purpose  of  rearing  and  educating  my 
younger  children,  and  for  any  other  purpose 
that  my  Wife  and  my  executors  may  think 
necessary  for  the  benefit  of  my  estate.  I 
also  further  wish  my  wife  and  unmarried 
children  to  occupy  all  my  other  lands  not 
hereafter  disposed  of." 

"8th.  I  will  and  bequeath  to  my  three 
youngest  sons,  Marcus  A.  Phelps,  Thomas 
Phelps  and  Josiah  Phelps,  all  the  land  be- 
queathed to  my  wife,  together  with  sixty  or 
seventy  acres  lying  east  of  Boonesborough 
road,  known  as  the  Portwood  place,  to  be 
equally  divided  between  them  as  they  be- 
come of  age.  In  the  bequest  to  my  three 
last  sons  I  reserve  the  right  of  possession 
to  my  wife  her  lifetime  if  she  desires  It" 

The  first  and  second  clauses  relate  to  the 
burial  expenses  and  the  payment  of  his  debts. 
By  the  fourth,  fifth,  sixth,  seventh,  ninth, 
tenth,  eleventh,  and  twelfth  clauses  he  de- 
vises property  to  his  other  children  and  dis- 
poses of  his  slaves.  The  fourteenth  clause 
is  as  follows:  "14th.  I  further  will  and  de- 
sire that  should  any  of  my  children  die  with- 
out legal  heirs  or  heir,  the  portion  allotted  to 
him  or  her  be  equally  divided  between  my 
other  children  or  their  heirs,— my  meaning 
in  this  my  last  will  and  testament  by  heirs 
is  my  sons  and  daughters,  and  not  their 
wives  or  husbands,  or  the  children  of  my 
sons  and  daughters."  The  fifteenth  clause 
appoints  the  executor.  It  also  contains  these 
words:  "I  further  wish  should  my  wife  die 
previous  to  the  time  my  youngest  child  be- 
comes of  age,  that  the  farm  allotted  to  my 
wife  should  be  carried  on  by  my  executors 
as  though  she  was  living  and  the  younger 
children  to  have  their  portion  of  land  and 
negroes  as  above  alluded  to."  The  sixteenth 
clause  is  as  follows:  "16th.  My  object  and 
Intention  in  this  my  last  will  and  testament 
is,  that  my  children  stiall  all  be  made  equal 
or  share  equally  of  my  estate  when  my 
youngest  child  l>ecome8  of  age."  He  made  a 
codicU  to  his  will,  which,  among  other  things, 
contains  this:  "I  hereby  deprive  my  son, 
Marcus  A.  Phelps,  of  the  gift  In  the  land 
of  my  home  place  alluded  to  in  the  above 
will,  and  I  will  his  portion  In  the  home 
place  to  be  divided  equally  between  Thomas 
Phelps  and  Josiah  Phelpa  at  the  death  of 
their  mother."         , 

It  is  apparent  from  the  wUI  that  the  tes- 
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tator  contemplated  making  all  his  children 
equal,  that  some  of  the  children  were  not 
of  age,  and  that  he  contemplated  that  the 
family  was  to  be  preserved,  and  the  final 
division  of  the  estate  made  when  the  young- 
est child  became  of  age.  There  is  nothing  In 
the  wlU  to  indicate  an  Intention  to  provide 
for  his  grandchildren.  His  children  were 
the  sole  objects  of  his  bounty.  When  he 
provided  that  if  any  of  his  children  died 
without  Issue,  the  portion  allotted  to  them 
should  be  equally  divided  between  his  other 
children  or  their  heirs,  he  apparently  had  In 
mind  that  some  of  the  children  might  die 
without  issue  before  the  final  distribution 
of  his  estate.  And  when  we  read  the  whole 
will  It  would  seem  that  the  fourteenth  clause 
was  Inserted  with  this  view;  but,  however 
this  may  be,  there  is  nothing  In  It  to  vest 
any  Interest  In  the  grandchildren.  It  sim- 
ply creates  a  defeasible  fee.  Josiah  Phelps 
left  children  surviving  him  at  his  death. 
Be  did  not  die  without  legal  heir  or  heirs, 
and  80  the  defeasance  did  not  occur.  The 
defeasance  not  having  occurred,  the  estate 
which  he  took  In  the  land  was  absolute.  See 
Simpson  V.  Adams,  127  Ky.  790,  106  S.  W. 
819,  32  Ky.  Law  Rep.  617;  Harvey  v.  Bell, 
118  Ky.  512,  81  8.  W.  671,  26  Ky.  I^w  Bep. 
381;  Smith  v.  Ballard,  117  Ky.  179,  77  8.  W. 
714,  25  Ky.  Law  Hep.  1200. 
Judgment  affirmed. 

INDIAN  REPININQ  CO.  ▼.  MOBLBT. 

(Court  of  Appeals  of  Kentucky.    Oct.  15,  1909.) 

Neouoence  (8  32*)— Dargebous  Premises— 
INJUBIES  TO  Licensee. 

Plaintiff  applied  to  one  of  defendant's  of- 
ficers for  permission  to  go  throuzfa  defendant's 
works  and  solicit  insurance,  which  being  grant- 
ed him.  plaintiff  on  several  occasions  wrote  the 
insurance  for  defendant's  employ^.    On  the  day 

glaintiff  was  injured  be  went  into  defendant's 
oiler  room  to  solicit  insurance  from  one  of 
defendant's  servants  employed  there,  in  accord- 
ance with  such  permission,  and  while  there  was 
injured  by  the  explosion  of  the  steam  pipe  re- 
raiting  from  its  negligent  construction.  Held, 
that  plaintiff  was  but  a  licensee  as  to  whom 
defendant  owed  no  duty  except  to  refrain  from 
willful  acts  of  injury,  and  was  therefore  not  lia- 
ble for  his  injury. 

[GJd.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  if  42-44;    Dec.  Dig.  {  32.»] 

Nnnn,  C  J.,  dissenting. 

Appeal  from  Circuit  Court,  Scott  County. 

•rro  be  officially  reported." 

Action  by  John  J.  Mobley  against  the  In- 
dian Refining  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

Allen  &  Duncan  and  Bradley  &  Bradley,  for 
appellant.    T.  L.  Edelen,  for  appellee. 

IiASSINO,  J.  This  is  an  appeal  from  a 
judgment  of  the  Scott  circuit  court  awarding 
ai>pel1ee,  John  J.  Mobley,  $5,000  damages  for 
Injuries  received  by  him  in  the  explosion  of  a 


steam  pipe  In  appellant's  plant  in  Georgetown, 
Ky.,  while  he  was  there  soliciting  Insurance. 
Appellee  Is,  and  was  at  the  time  of  the  Injury 
complained  of,  a  solicitor  of  Insurance  f<M'  a 
fraternal  order.  Appellant  owns  and  oper- 
ates a  large  refining  plant  near  Georgetown, 
and  has  in  its  employ  a  great  many  men. 
While  appellee  was  working  at  Versailles  he 
received  word  from  the  management  of  bis 
company  to  go  to  Georgetown  and  write  In- 
surance. Acting  under  this  order,  be  did  so, 
and  went  out  to  the  plant  of  the  Indian  Re- 
fining Company,  and  there  met  some  one 
apparently  connected  with  the  company,  and 
asked  of  him  permission  to  enter  the  com- 
pany's grounds  for  the  purpose  of  working 
among  the  employes.  He  stated  to  this  per- 
son that  be  had  a  sick  and  accident  policy 
tliat  was  carried  by  working  people,  and  be 
wanted  to  distribute  his  literature  among  the 
employes  of  the  refining  company.  From  him 
he  received  permission  to  enter  the  grounds 
of  appellant  company.  Whether  the  person 
from  whom  be  received  this  permission  was 
an  employ^  or  not  does  not  appear  from  the 
record,  but  It  Is  Immaterial,  as  he  later  had 
a  talk  with  Mr.  Olsen,  an  officer  of  the  de- 
fendant company,  and  be  told  Olsen  what  he 
had  come  for,  and  Olsen  said  to  him:  "Go 
through  the  works.  Do  what  you  can  at  any 
time.  Come  as  often  as  you  please,  and  any 
assistance  I  can  be  to  you  I  would  be  glad 
to  do  It  I  would  like  to  see'all  the  boys  hav^ 
that  sick  and  accident  policy.  I  think  it  is  a 
good  thing."  This  conversation  took  place 
on  the  first  day  that  he  visited  the  plant  and 
some  tfaue  before  the  date  of  the  injury.  In 
the  interim  he  was  there  quite  frequently, 
and  solicited  and  wrote  a  great  number  of 
policies  for  nfen  about  the  works.  On  the  day 
that  he  was  injured  he  states  that  he  was 
looking  for  a  young  man  named  Arvidson, 
whom  he  desired  to  write,  and  was  Informed 
that  he  would  find  him  In  the  boiler  room. 
He  went  there  to  see  him,  found  his  man, 
and  was  talking  insurance  to  Arvidson  at  the 
time  he  was  injured.  This  Is,  In  detail,  a 
statement  of  the  circumstances  under  which 
appellee  went  upon  the  premises  of  appellant, 
as  testified  to  by  him.  The  explosion  which 
caused  the  injury  was  due,  according  to  the 
testimony  of  William  Rudd,  the  only  witness 
Introduced  by  appellee  who  attempts  to  ac- 
count for  it,  to  the  negligent  manner  or  meth- 
od In  which  the  steam  pipes  or  fittings  were 
constructed,  and  he  attributes  the  explosion 
directly  to  the  carelessness  and  lack  of  fore- 
thought on  the  part  of  appellant's  employes 
in  the  handling  of  the  steam  pipe.  Upon  this 
showing,  it  is  urged  for  appellant,  the  trial 
Judge  should  have  given  a  peremptory  in- 
struction at  the  conclusion  of  the  plaintifrs 
testimony  to  find  for  the  defendants,  inas- 
much as  the  evidence  clearly  shows  that 
appellee  was  a  mere  licensee  who  had  been 
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suffered  or  permitted  by  the  appellant  com- 
pany to  go  upon  Ita  premiseB  for  the  purpose 
of  proBecntlng  hlB  own  btulneea,  In  which  the 
company  had  no  tntwest  whatever,  and  that, 
therefore,  It  owed  him  so  duty,  and,  owing 
him  no  duty,  could  not  be  held  reeponslble 
for  any  Injury  which  he  received  while  upon 
their  premises,  in  the  absence  of  a  showing 
that  such  Injury  was  willfully  or  wantonly  In- 
flicted. Many  other  errors  are  assigned  why 
the  Judgment  should  be  reversed,  but,  from 
the  conclusion  which  we  hare  reached,  we 
will  consider  only  the  question  as  to  whether 
or  not  a  peremptory  instruction  should  have 
been  given. 

Much  evidence  lias  been  introduced  for  the 
purpose  of  showing  that  appellee  was  Invited 
to  enter  or  come  upon  the  premises  of  ap- 
pellant, and  that.  In  fact,  he  was  more  than 
a  mere  licensee,  but  when  all  of  this  testi- 
mony is  read  In  connection  with  the  state- 
ment of  appellee  himself,  as  to  the  circum- 
stances under  which  he  went  upon  the 
grounds  and  throqgh  the  plant  of  appellant 
company,  we  are  of  opinion  that  it  does  not 
have  the  effect  which  counsel  for  appellee 
would  give  It  It  was,  at  most,  but  a  con- 
sent on  the  part  of  the  company  that  appel- 
lee In  the  prosecution  of  his  business  might 
come  upon  the  premises  and  through  their 
works.  The  company  had  no  Interest  what- 
ever In  the  placing  of  this  Insurance,  and, 
while  an  Individual  oflScer  connected  with 
the  company  may  have  looked  upon  frater- 
nal or  accident  Insurance  as  a  good  thing  for 
laboring  men,  and  regarded  it  as  especially 
advantageous  for  men  engaged  In  a  hazard- 
ous employment,  still  there  Is  nothing  in  the 
record  to  warrant  the  conclusion  that  the 
company  in  any  wise  sought  to  have  their 
employes  apply  for  or  take  out  policies  in 
appellee's  company.  On  the  contrary,  it 
shows  that  appellee  was  paid  both  a  salary 
and  commission  for  the  work  which  he  did, 
not  by  appellant,  but  by  the  Insurance  com- 
pany for  which  he  was  working.  The  fact 
that  Mr.  Olsen  carried  policies  of  insurance 
similar  to  those  written  by  appellee,  and 
regarded  it  as  a  good  thing  and  would  like  to 
see  all  the  employ&s  of  the  company  carry 
such  policies,  cannot  be  construed  into  an 
invitation  on  the  part  of  appellant  to  appel- 
lee to  enter  its  works,  especially  when  that 
statement  was  only  made  after  permission 
to  do  so  had  been  expressly  sought  by  ap- 
pellee. The  company  was  doing  him  a  favor 
in  permitting  him  to  come  upon  Its  grounds 
and  labor  among  its  men.  Hence,  in  our 
consideration  of  the  case,  he  will  be  treated 
as  a  mere  licensee,  who  went  upon  the  prem- 
ises of  appellant  for  purposes  of  his  own, 
and  that  in  his  being  there  appellant  was  in 
no  wise  Interested  or  concerned.  For  the 
purpose  of  determining  whether  or  not  a  per- 
emptory instruction  should  have  been  given, 
it  must  be  accepted  as  true  that  the  explosion 
which   caused   the   injnry   resulted  directly 


ttmn   the  negligent  manner   in   which    the 
steam  pipe  was  constructed  and  managed. 

Plafantlff'B  right  to  recover  at  all  is  rested 
npon  the  Idea  that  the  defendant  company 
owed  him  some  duty.  If,  under  the  circum- 
stances above  detailed,  it  owed  to  blm  no 
duty  to  protect  him  against  injury  while  np- 
on  its  ground  resulting  from  the  explosion 
of  the  steam  pipe  as  detailed  by  the  witness 
Rudd,  then  the  peremptory  instruction  should 
have  been  g^iven,  In  2  Cooley  on  Torts,  p. 
1268,  the  general  rule  governing  cases  of 
this  character  is  thus  stated:  "The  general 
rule  supported  by  the  authorities  is  that  the 
owner  or  occupant  of  premises  owes  no  duty 
to  licensees  and  trespassers  further  than  to 
refrain  from  willful  acts  of  Injury."  If  this 
general  rule  is  recognized  and  the  principle 
applied  in  this  case,  there  could  be  no  re- 
covery, for  it  is  not  claimed,  much  less  shown, 
that  the  injury  to  plaintiff  resulted  from  a 
willful  act  of  the  defendant  or  its  agents. 
In  the  case  of  Lackat  v.  Lutz,  94  Ky.  287,  22 
S.  W.  218,  16  Ky.  Law  Rep.  75,  the  prin- 
ciple here  under  consideration  was  before 
the  court.  The  facts  in  the  case  were  as  fol- 
lows: One  Stoker,  who  was  superintendent 
for  Iiutz,  requested  a  boy  named  Lackat  to 
go  to  defendant  Lutz's  place  of  business  and 
notify  him  that  his.  Stoker's,  child  was  dead, 
and  he  would  not  come  to  work  on  that 
day.  While  on  his  way  to  the  bnllding  own- 
ed by  the  defendant  for  the  purirase  of  de- 
livering the  message  the  boy  was  directed  to 
go  into  a  small  room  where  a  man  would  be 
found  who  would  deliver  his  message.  This 
room  was  poorly  lighted,  and  he  stuped  in 
an  opening  or  hole  that  had  been  negllgently 
left  or  made  in  the  floor,  and  his  leg  was 
caught  in  a  large  revolving  wheel  and  crush- 
ed. He  did  not  know  of  the  danger  to  which 
he  was  exposed,  and  could  not  discover  It 
on  account  of  the  darkness  of  the  room; 
and  the  agent  of  the  defendant  who  directe<I 
him  to  said  room  failed  to  notify  him  of  tbe 
danger.  A  demurrer  was  sustained  to  the 
petition,  and  upon  review  here  this  court 
said:  "It  is  not  alleged  plaintiff,  when  in- 
jured, was  in  performance  of  any  duty  to 
defendant,  or  that  he  was  at  the  place  of 
defendant  with  his  knowledge  or  consent. 
On  the  contrary,  a  fair  inference  from  state- 
ments of  the  petition  is  that  he  went  there 
at  the  Instance  and  for  the  accommodatlcm 
of  only  Stoker,  who  was,  for  that  day  at 
least,  not  in  tbe  service  of  the  defendant  It 
is  not  alleged  that  the  room  in  which  plain- 
tiff received  the  injury  was  designed  or  used 
as  a  passageway  for  strangers,  or  was  ever. 
In  fact,  entered  by  any  others  than  employfts 
of  defendant  The  defendant,  therefore,  owed 
to  plaintiff  no  other  duty  or  care  than  any 
other  stranger  or  person  Intruding  upon  his 
premises  without  his  consent  or  knowledge. 
And,  as  the  actual  condition  of  the  room  in 
question  was  not  a  subject  affecting  the  rights 
or  interests  of  any  other  than  defendant  and 
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bis  employ^,  we  have  the  case  of  a  plain- 
tiff, not  alleged  to  be  deficient  in  intelligence, 
▼olnntarily  going  wbere  he  need  not  have 
gone,  and  the  exercise  of  ordinary  care  would 
have  kept  him  from  going."  In  this  case 
the  right  to  a  recovery  was  denied,  although 
the  plaintiff  had  been  directed  by  some  em- 
pIoy£  to  go  into  and  wait  in  the  room  where 
he  received  his  injury.  In  many  respects 
the  case  from  which  we  have  Just  quoted  is 
nice  the  case  under  consideration.  There  the 
plaintiff  was  sent  to  the  place  of  business 
of  the  defendant  upon  a  matter  of  business 
in  which  the  defendant  company  had  no  in- 
terest; he  was  directed  to  go  into  a  certain 
room  wbere  he  would  find  some  one  to  whom 
he  could  deliver  his  message ;  the  injury  was 
received  by  plaintiff  stepping  Into  a  hole  and 
having  his  leg  caught  in  a  wheel,  the  room 
being  so  poorly  lighted  that  be  could  not  see 
the  hole  into  which  he  stepped ;  and  dtf  end- 
ant  had  negligently  permitted  the  hole  to 
remain  in  the  floor  in  a  daric  room,  thereby 
exposing  the  plaintiff  to  danger — whereas,  in 
this  case  plaintiff  was  sent  to  the  place  of 
business  of  the  defendant  upon  a  matter  of 
business  tn  which  the  defendant  company 
had  no  Interest;  he  was  advised  by  some 
one  connected  with  the  defendant's  plant 
that  the  man  whom  he  was  seeking  could  be 
found  In  the  boiler  room;  the  steam  pipe 
was  so  Improperly  constructed  and  managed 
that  it  exploded  and  caused  the  injury.  The 
only  difference  between  that  case  and  the 
case  under  consideration  lies  in  the  fact  that 
the  court  in  that  case  held  that  the  defend- 
ant did  not  know  of  the  plaintiff's  presence 
upon  its  premises,  whereas  in  the  case  under 
consideration  the  defendant  is  shown  to  have 
consented  that  plaintiff  might  enter  its  prem- 
ises. But  the  opinion  of  the  court  in  the 
Lntz  Case  was  rested  primarily  upon  the 
idea  that  no  recovery  could  be  had  because 
the  defendant  owed  to  the  plaintiff  no  duty. 
In  the  case  of  Johnson  v.  Paducah  Laun- 
dry Ck).,  122  Ky.  369,  92  S.  W.  330,  29  Ky. 
Law  Rep.  81,  6  L..  R.  A.  (N.  S.)  783,  the 
defendant  had  placed  a  vat  in  an  nninclosed 
lot  a  few  feet  from  the  street,  and  this  vat 
was  filled  with  boiling  water  used  in  con- 
nection with  the  defendant's  business.  John- 
son, for  purposes  of  his  own,  left  the  street, 
and  went  upon  the  lot  and  fell  into  the  vat. 
He  sued  for  damages.  In  the  lower  court 
a  peremptory  instruction  was  given,  and  in 
passing  upon  the  question  here  this  court 
said:  "It  is  insisted,  however,  that  the  own- 
er of  this  anindosed  city  lot  ought  to  know 
that  trespassers  are  liable  to  come  upon  It, 
and  that  a  vat  of  boiling  water  is  a  thing 
so  dangerous  that  it  is  negligence  in  the 
owner  not  to  guard  it  as  to  one  who  falls 
Into  it  in  the  darlc.  The  general  rule  is 
that  the  owner  of  private  grounds  Is  under 
no  obligation  to  keep  them  safe  for  the 
benefit  of  Intruders  who  come  upon  them 
for  their  own   purposes,   however  innocent 


the  purpose  may  be.  The  exceptions  to  this 
rule  are  when  the  owner  of  the  property  ex- 
pressly or  impliedly  Invites  the  use  of  it,  or 
so  maintains  it  as  to  make  it  what  is  some- 
times called  an  attractive  nuisance,  especial- 
ly in  the  case  of  children  and  animals.  In 
Hounsell  v.  Smyth  (7  C.  B.  [N.  8.]  731),  a 
person  was  crossing  an  open  tract  of  land 
between  two  highways,  and  fell  into  an  un- 
fenced  *mine.  The  court  held  that  i)ersons 
crossing  the  ground  with  the  owner's  per- 
mission must  take  the  permission  with  its 
concomitant  conditions,  and  it  may  be  peril. 
In  Benson  v.  Baltimore  Traction  Company, 
77  Md.  635,  26  AtL  973,  20  L.  R.  A.  714,  89 
Am.  St  Rep.  436,  a  class  of  students  were 
given  i>ermis8lon,  upon  request,  to  inspect 
a  power  house.  One  of  them  while  there  fell 
into  an  uncovered  vat  of  boiling  water  in  a 
dark  place  where  he  could  not  see.  It  was 
held  that  he  could  not  recover.  The  general 
rule  on  this  subject  is  thus  admirably  stated 
by  Chief  Justice  Blgelow  in  Sweeney  v.  Old 
Colony  R.  R.  (10  AUen  [Mass.]  368),  87  Am. 
Dec.  644:  'All  the  cases  in  the  books  in 
which  a  party  is  sought  to  be  charged  (m  the 
ground  that  he  has  caused  a  way  or  other 
place  to  be  Incumbered  or  suffered  it  to  be 
in  a  dangerous  condition,  whereby  accident 
and  injury  have  been  occasioned  to  another, 
turn  on  the  principle  that  negligence  consists 
in  doing  or  omitting  to  do  an  act  by  which 
a  legal  duty  or  obligation  has  been  omitted. 
Thus  a  trespasser  who  comes  on  the  land  of 
another  without  right  cannot  maintain  an 
action,  if  he  runs  against  a  barrier  or  falls 
into  an  excavation  there  situated.  So  a  li- 
censee who  enters  on  premises  by  permission 
only,  without  any  enticement,  allurement,  or 
inducement  being  held  out  to  him  by  the  own- 
er of  the  premises,  cannot  recover  damages 
caused  by  obstructions  or  pitfalls.  He  goes 
there  at  his  own  risk,  and  enjoys  the  license 
subject  to  its  concomitant  peril.  No  duty  is 
imposed  by  law  on  the  owner  or  occupant 
to  keep  his  premises  in  a  suitable  condition 
for  those  who  come  there  solely  for  their 
own  convenience  or  pleasure,  and  who  are 
not  either  expressly  Invited  to  enter  or  in- 
duced to  come  upon  them  by  the  purpose  for 
which  the  premises  are  appropriated  or  oc- 
cupied or  by  some  preparation  or  adapta- 
tion of  the  place  for  use  by  customers  or 
passengers,  which  might  naturally  and  rea- 
sonably lead  them  to  suppose  that  they  might 
properly  and  safely  enter  thereon.  Any  num- 
ber of  authorities  might  be  cited  to  sustain 
this  conclusion.  The  tendency  of  the  later 
cases  is  rather  to  limit  the  exceptions  to  the 
rule  than  to  extend  it' "  In  this  case  it  will 
be  observed  that  the  court  draws  no  distinc- 
tion between  cases  wbere  the  plaintiff  has 
entered  the  premises  of  the  defendant  with- 
out the  knowledge  of  the  defendant  and  those 
wbere  he  has  sought  and  been  given  permis- 
sion to  enter  for  purposes  of  his  own.  In 
other  words,  no  distinction  is  drawn  between 
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a  treepasser ' and  a  licensee;  tbe  conrt  hold- 
ing that  tbe  defendant  owes  to  the  one  no 
more  duty  than  to  the  other,  unless  tbe  de- 
fendant has  enticed,  allured,  or  Induced  the 
plaintiff  to  enter  upon  bis  premises,  and 
whether  he  goes  there  as  a  trespasser  or  a 
licensee  he  goes  at  his  own  risk. 

A  case  almost  Identical  with  the  case  under 
consideration  la  Galveston  Oil  Co.  t.  Morton, 
70  Tex.  400,  T  S.  W.  756,  8  Am.  St  tlep.  611. 
There  a  party  called  at  the  office  of  the  de- 
fendant company,  and  requested  permission 
to  see  one  of  Its  employes.  He  was  inform- 
ed by  some  one  In  the  office  where  fbe  em- 
ploy6  could  be  found.  He  went  to  the  build- 
ing Indicated  for  the  purpose  of  finding  this 
employe,  and  In  so  doing  passed  through  a 
room  where  a  large  quantity  of  cotton  seed 
was  being  manipulated  on  the  floor  He  step- 
ped upon  this  cotton  seed,  and  his  foot  sank 
through  the  seed  and  against  a  screw  in  the 
floor,  and  was  injured.  Tbe  screw  was  con- 
cealed by  the  cotton  seed,  and  he  had  no 
knowledge  of  its  existence  there.  In  passing 
upon  his  right  to  recover,  the  court  said: 
"In  our  opinion  tbe  facts  fall  to  show  that 
appellant  owed  appellee  the  duty  to  send  a 
guide  along  to  prevent  him  becoming  entan- 
gled in  the  machinery,  and  being  injured,  for 
tbe  reason  be  was  not  there  on  business  with 
appellant,  or  by  bis  Invitation,  either  express 
or  implied,  because  he  made  no  request  for 
any  one  to  accompany  him.  To  require  the 
proprietor  of  a  steamboat,  a  factory,  or  a 
mill,  conducted  In  the  usual  manner,  when- 
ever a  man  should  ask  permission  to  see  an 
employe  engaged  In  his  duties,  to  anticipate 
that  such  a  person  might  become  Involved  in 
some  dangerous  machinery,  hidden  or  open, 
would  be  to  exact  too  high  a  degree  of  dili- 
gence, but  the  presumption  should  l>e  indulged 
that  the  person  making  the  Inquiry  is  ac- 
quainted with  the  machinery,  its  construc- 
tion, and  position,  and  needs  no  attendant, 
or  otherwise  he  would  have  made  a  request 
to  that  effect"  In  Brown  v.  Thomas  Black- 
well  Coal  &  Mining  Co.,  124  Ky.  324,  99  S. 
W.  299,  It  was  shown  that  tbe  defendant 
owned,  controlled,  and  operated  a  blacksmith 
shop  In  connection  with  Its  mines ;  that  plain- 
tiff sought  and  was  granted  permission  to 
use  this  shop  for  his  own  purposes;  that  he 
did  so,  and  In  shaping  a  piece  of  iron  after 
it  had  been  heated  a  spark  fell  into  a  keg  of 
blasting  powder  which  was  stored  there,  and 
which  was  uncovered  at  the  time.  The  pow- 
der was  exploded,  and  the  plaintiff  Injured. 
He  sued  to  recover  damages,  alleging  that 
defendant  bad  negligently  suffered  this  high- 
ly explosive  powder  to  remain  there  in  an  ex- 
posed and  dangerous  position  where  he  and 
others  were  in  danger  of  being  injured.  The 
lower  court  sustained  a  demurrer  to  tbe  pe- 
tition, and,  upon  appeal  here,  this  court  said: 
"It  will  be  observed  that  the  petition  does 
not  allege  that  the  blacksmith  shop  was  be- 
ing used  by  appellee  on  the  day  or  at  the 
time  of  appellant's  receiving  bis  injuries,  or 


that  any  of  appellee^!  agents  or  employes 
were  then  in  or  about  the  shop.  It  is  not 
averred  that  appellant  entered  the  shop  by 
appellee's  Invitation  at  the  time  or  on  that 
day  extended.  •  •  •  In  view  of  all  that 
is  said  In  the  petition  In  respect  to  his  use 
of  the  shop,  and  the  reasonable  inference  de- 
dndble  therefrom,  we  are  of  opinion  that  its 
fair  meaning  is  that  appellant  had  permis- 
sion or  consent  of  appellee  to  use  his  shop. 
Therefore  what  the  pleader  designates  an 
invitation  was  in  truth  but  a  license.  It  does 
not  appear  from  the  averments  of  the  petition 
that  appellant  was  a  licensee  upon  tbe  prem- 
ises under  an  arrangement  for  the  mutual 
benefit  of  appellee  and  himself  which  could 
have  imposed  upon  appellee  the  duty  of 
maintaining  the  premises  in  a  reasonably 
safe  condition  for  his  use  as  for  an  employe 
or  guest  In  our  opinion  the  petition  does  not 
state  a  good  cause  of  action."  Here  we  have 
a  stronger  case  against  the  contention  of 
the  plaintiff  than  that  under  conslderatlcm. 
Brown  was  given  permission  to  use  the  shop 
at  any  time  he  saw  fit,  and,  Imowlng  that 
be  might  so  use  it,  the  defendant  company 
had  placed  therein  a  keg  of  blasting  powder 
and  left  It  open  and  exposed  to  tbe  danger 
of  being  ignited  by  sparks  of  fire  which  it 
must  have  Imown  would  fly  from  the  heated 
iron  as  It  was  being  beaten  or  shaped  by 
any  one  who  was  using  tbe  sh(^;  and  yet  a 
recovery  was  denied  on  the  well-recognized 
ground  that,  where  a  licensee  enters  the 
premises  of  another  for  business  of  Us  own, 
he  does  so  at  his  peril. 

Counsel  for  appellee  admits  the  general  ap- 
plication of  the  rule  announced  in  the  opin- 
ions above  cited,  but  seeks  to  draw  a  distinc- 
tion between  that  class  of  cases  where  one 
is  Injured  by  coming  In  contact  with  danger- 
ous machinery  or  other  agency  which  has 
been  left  exposed  or  ungruarded,  and  that  oth- 
er class  of  cases  where  injury  has  resulted 
from  what  he  terms  "positive  negligence,"  to 
which  latter  class  it  is  urged  the  Injury  in 
the  present  case  may  be  assigned;  or,  differ- 
ently expressed,  it  is  contended  that  tbe  rule 
announced  in  tbe  various  opinions  from 
which  we  have  quoted  applies  only  to  that 
class  of  cases  where  injury  baa  resulted  from 
some  positive  act  of  tbe  plaintiff,  and  that 
It  is  only  where  injury  has  so  resulted  that 
the  defendant  has  been  held  not  liable,  but 
that  In  a  case  like  that  under  consideration, 
where  the  plaintiff  baa  done  absolutely  noth- 
ing to  produce  the  injury,  tbe  defendant  can- 
not escape  liability.  The  argument  in  sup- 
port of  this  proposition  is  ingeniously  made 
and  presented  with  much  force.  However, 
after  a  most  thorough  examination,  we  fail 
to  find  any  such  distinction  recognized  by  the 
text-writers  or  courts  of  last  resort,  and  our 
own  court  has  certainly  not  made  such  classi- 
fication. But,  on  the  contrary,  the  generally 
recognized  and  established  rule  Is  that  lia- 
bility attaches  only  where  some  duty  Is  owed, 
and  that  a  licensee  in  entering  upon  the 
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premlsea  of  another  does  so  at  his  peril,  tbe 
owner  of  the  premises  being  liable  only  for 
Injuries  resulting  from  willful  acts.  The 
only  exception  In  the  application  of  the  mle 
announced  Is  In  that  class  of  cases  where  one 
owning  premises  In  a  locality  where  children 
are  apt  to  congregate  places  thereon  some- 
thing attractive  to  children  and  dangerous 
to  them  If  meddled  with,  without  taking 
steps  to  warn  and  keep  the  children  out  of 
danger.  In  cases  of  this  character,  where  a 
recovery  has  been  allowed,  it  has  not  been 
opon  the  ground  that  the  company  has  been 
guilty  of  any  positive  negligence,  but  because 
of  tbe  fact  that  the  children  Injured  are  too 
young  to  appreciate  the  danger,  and  the 
law  throws  around  such  Its  protecting  care 
because  they  are  not  able  to  take  care  of 
themselves,  and  Imposes  upon  the  owner  of 
such  premises  the  duty  to  take  such  reason- 
able precaution  as  the  drcumstances  will  ad- 
mit of  to  protect  them  from  injury  while 
playing  upon  such  premises.  Of  this  class, 
forming  an  exception  to  the  general  rule,  are 
the  cases  of  Bransom's  Administrator  v.  Lab- 
rot,  81  Ey.  638,  50  Am.  Hep.  193,  and  Ball  T. 
MIddlesboro  Land  Co.,  68  S.  W.  6,  24  Ky. 
Law  Rep.  114.  While  this  exception  In  the 
application  of  the  general  rule  has  been  rec- 
ognized by  most  courts,  the  modern  tendency 
1b  to  restrict  rather  than  enlarge  it.  The 
cases  of  Louisville  &  Nashville  R.  R.  Co.  v. 
Webb,  99  Ky.  332,  86  S.  W.  1117,  18  Ky.  Law 
R^.  258,  or  Conley  v.  C,  N.  O.  &  T.  P.  Ry. 
Co.,  89  Ky.  402,  12  S.  W.  764,  11  Ky.  Law 
Rep.  602,  relied  npon  by  appellee,  do  not 
militate  against  the  position  which  we  have 
tatcen.  In  the  Conley  Case  a  recovery  was 
allowed  because  the  railway  company  was 
found  to  be  guilty  of  having  violated  what 
the  conrt  termed  to  be  "a  plain  and  manifest 
duty  for  tbe  protection  of  human  life  and 
safety."  And  in  the  Webb  Case  a  recovery 
was  denied  because  the  court  found  that 
the  agents  of  the  defendant  In  charge  of  the 
train,  not  knowing  of  plaintiff's  presence  up- 
on tlie  train  nor  tbe  peril  In  which  he  was 
placed  when  attempting  to  leave  It,  owed  him 
no  duty,  and,  owing  him  no  duty,  the  com- 
pany was  not  liable.  In  this  case  the  opin- 
ion is  rested  upon  the  basic  principle  that,  in 
order  to  establish  liability,  some  duty  must 
have  been  owing  and  violated  by  the  defend- 
ant company. 

Applying  this  same  principle  to  the  case  at 
bar,  we  are  of  opinion  that  the  peremptory 
instmction  should  have  been  given  at  tbe 
condnsion  of  the  plaintiff's  testimony.  For 
this  reason,  the  Judgment  is  reversed  and 
cause  remanded  for  a  new  trial  and  further 
proceedings  consistent  herewith. 

NUNM,  0.  J.  I  agree  to  the  reversal  bnt 
cannot  agree  to  the  peremptory  instruction, 
for  tbe  reason  there  was  evidence  which  con- 
duced to  show  that  appellee's  Injury  was 


caused  by  the  positive  act  of  negligence  of 
appellant's  agent  In  charge  of  the  machinery. 
For  this  appellant  is  responsible.  It  had  no 
right  to  Invite  or  license  appellee  to  go  upon 
its  premises,  and  then  by  positive  and  active 
negligence  Injure  him  without  impunity  and 
without  any  responsibility. 


OHESAFBAKB  &  a  RY.  CX).  t.   WENDT 
et  al. 

(Conrt  of  Appeals  of  Kentucky.    Oct  14,  1909.) 

1.  Affeal  and  Ebbob  ({  292*)— Revikw— Ih- 

STBUOnORS. 

Errors  in  instructions  not  made  a  ground 
for  a  new  trial  In  the  lower  court  do  not  consti- 
tute a  ground  for  reversal  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bnot,  Cent  Dig.  SI  1697-1699;    Dec.  Dig.  8 

2.  Saus  (S  234*)— Bora  Fids  Pubcha6k»~ 
Sale  by  Bailee. 

The  lessor  of  a  quarry  on  regaining  pos- 
session thereof  could  not  pass  title  to  rock 
theretofore  sold  by  his  lessee  to  plaintiffs,  and 
set  aside  and  left  on  the  premises ;  tbe  lessor  be- 
ing only  a  bailee  for  plaintiffs. 

[EJd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  669;   Dec  Dig.  i  234.*] 

3.  Appeal  and   E}bbob  (|  1£D3*)— ■Vebdict— 
conolusivbkebs. 

A  verdict  and  the  judgment  thereon  are 
conclusive,  nnless  flagrantly  against  the  weight 
of  the  evidence. 

lESi.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  3938-3943;  ftec.  Dig.  < 
1003.*] 

Appeal  from  Circuit  Court,  Campbell 
County. 

"Not  to  be  officially  reported." 

Action  by  Louis  H.  Wendt  and  others 
against  the  Chesapeake  &  Ohio  Railway  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Oalvln  &  Galvln  and  Wm.  A.  Bnrkamp,  for 
appellant    Wm.  U.  Warren,  for  appellees. 

O'REAR,  J.  Rath  owned  a  rock  quarry. 
He  leased  It  to  the  Western  Construction 
Company,  a  corporation,  who  operated  it  by 
quarrying  the  rock.  The  latter  sold  a  quanti- 
ty of  the  rock,  3,000  cubic  yards,  to  appel- 
lees, trading  as  the  Ohio  River  Stone  Com- 
pany. The  rock  sold  to  them  was  set  aside 
and  paid  for,  so  appellees  claim.  It  was 
stored  on  tbe  leased  premises.  Later  Rath 
came  again  into  possession  of  the  leased 
premises.  It  Is  said  he  sold  the  rock  to  ap- 
pellant for  ballast  for  its  roadbed.  This  suit 
was  by  the  Ohio  River  Stone  Company,  a 
partnership  composed  of  appellees,  against 
tbe  railroad  company  for  the  value  of  some 
300  perch  of  the  rock  which  the  plaintiffs 
dalm  was  part  of  the  purchase  from  the 
Western  Construction  Company,  and  which  It 
was  alleged  the  defendant  had  converted  to 
Its  own  use  without  the  plaintiffs'  consent. 
An  issue  was  tendered  on  the  subject  of  title. 
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In  addition  the  defendant  pleaded  that  It 
bad  purchased  the  stone  from  Rath  In  good 
faith,  for  value,  and  without  notice  of  the 
plalnttOB'  dalm  of  ownership,  that  It  found 
the  stone  In  Ratb's  possession,  and  that  he 
was  the  ostensible  owner.  This  plea  we 
think  was  Insufficient,  for  the  reason  pointed 
out  below,  but  an  iasue  was  nevertheless 
toidered  upon  It.  The  case  went  to  trial 
before  a  Jury,  whose  verdict  was  for  the 
plaintiff  for  the  market  value  of  the  stone 
at  the  time  of  Its  conversion. 

The  errors  asserted  against  the  Judgment 
are  two.  One,  that  the  defendant  was  en- 
titled to  a  per^uptory  Instruction  at  the  close 
of  the  evidence;  second,  that  the  verdict  Is 
flagrantly  against  the  evidence.  Appellant 
also  criticises  the  Instructions  given  the  Jury 
by  the  trial  court,  but,  as  they  were  not 
made  a  ground  for  a  new  trial  In  the  court 
below,  they  do  not  constitute  a  ground  for  re- 
versal In  this  court  We  most  confine  the 
case  to  the  two  grounds  available  to  the  ap- 
pellant, and  which  have  been  noted  above. 

The  first  ground  is  predicated  upon  the 
principle  that  a  vendor  retaining  possession 
of  a  chattel  may  pass  a  good  title  to  It  by  bis 
sale  to  a  stranger  for  value  and  In  good  faith. 
The  proposition  is  not  applicable  for  this 
reason:  Rath  was  not  the  vendor  of  the 
stone  to  appellees.  Rath  was,  at  best,  but 
bailee  for  Appellees.  He  could  not  as  such 
pass  a  good  title  to  their  property  without 
their  consent,  unless  they  had  given  him  such 
color  of  authority  as  permitted  him  to  impose 
upon  the  ultimate  purchaser.  It  is  not  pre- 
tended that  appellees  did  anjrthing  of  the 
kind.  No  one  can  alone  sell  and  pass  the 
title  to  a  chattel  which  he  does  not  own. 
Caveat  emptor  Is  the  rule.  Chlsm  v.  Woods, 
Hardin,  540,  3  Am.  Dec.  740;  Pool  v.  Adkis- 
son,  1  Dana,  110;  Reid  v.  King,  89  Ky.  388, 
12  S.  W.  772, 11  Ky.  Law  Rep.  616. 

The  identity  of  the  stone  was  sharply  con- 
tested in  the  evid^ice,  which  is  not  entirely 
reconcilable.  As  many  as  half  a  dozen  wit- 
nesses testified  that  the  stone  taken  by  ap- 
pellant was  not  the  stone  sold  to  appellees 
by  the  Western  Construction  Company.  The 
testimony  of  as  many,  at  least  ot  four  wit- 
nesses, and  other  evidence  tending  to  corrobo- 
rate them,  went  to  show  that  the  stone  takoi 
Included  282  perch  of  the  stone  set  apart  to 
appellees,  which  they  had  bought  from  the 
construction  company  and  paid  for.  A  ver- 
dict mi^t  have  been  given  upon  this  evi- 
dence for  either  side.  But  there  Is  not  such 
overwhelming  preponderance  either  way  as 
to  Justify  our  saying  that  a  contrary  verdict 
would  be  flagrantly  against  the  evldoice, 
and  that  is  the  only  ground  upon  the  score 
of  weight  of  evidence  upon  which  this  court 
can  interfere  with  the  verdict  of  the  trial 
jury,  and  the  Judgment  of  the  trial  court. 

Judgment  affirmed,  with  damages. 


DICKBESON  V.  EASTERN  KBNTDOKT 
LUMBER  CO. 

(Coart  of  Appeab  of  Kentucky.    Oct.  13,  1909.) 

1.  Nkw  Tbiai.  (i  118*)— TUIK  F*B  Afpuca- 

TION— EZTIRSION. 

Though,  under  CSv.  Code  Prac.  |  342,  pro- 
viding that  the  application  for  a  new  trial  most 
be  made  at  the  tenn  In  which  the  verdict  is 
rendered,  and  shall  be  within  three  days  after 
the  verdict  Is  rendered,  unless  unavoidaDly  pre- 
vented, the  time  .for  filing  motion  and  grounds 
for  new  trial  may  not  be  extended  beyond  the 
term,  yet  an  extension  in  terms  till  a  time  i>e- 
yond  the  term,  being  made  because  the  party 
was  unavoidably  prevented  from  filing  the  mo- 
tion within  three  days,  is  good  for  the  balance 
of  the  term. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  242;    Dec.  Dig.l  11&*] 

2.  Appkai.  ard  Ebbob  (I  933*)— Presumption. 

Though  the  record  does  not  show  on  what 
the  trial  court  acted  in  extending  time  for  fil- 
ing motion  for  new  trial,  yet,  in  the  absence 
of  anything  in  the  record  to  the  contrary,  it 
will  be  presumed  the  extension  was  because  the 
party  was  unavoidably  prevented  from  filing  the 
motion  within  the  three  days  after  the  reuderinf; 
of  the  verdict  in  which  case  it  was  authorized 
by  Civ.  Code  Prac  |  842. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %i  3425,  3773;  Dec.  Dig.  i 
933.*] 

"To  be  officially  reported." 

On  petition  for  rehearing.    Overruled. 

For  former  opinion,  see  119  S.  W.  222. 

CLAY,  C  On  June  6,  1908,  the  day  the 
verdict  was  returned  and  judj^ent  was  en- 
tered thereon,  the  trial  court  on  motion  of 
plaintiff  below  entered  an  order  giving  plain- 
tiff until  the  3d  day  of  the  next  October 
term,  1908,  to  prepare  and  file  his  motion  and 
grounds  for  new  trial.  This  order  was  enter- 
ed without  objection  on  the  part  of  defend- 
ant On  June  15,  1906,  and  during  the  same 
term,  plaintiff  flled  his  motion  and  grounds 
for  new  trial  without  objection  by  defend- 
ant During  the  same  term  the  motion  was 
overruled  and  an  appeal  granted. 

On  the  original  hearing  of  this  case  tbc 
point  was  made  by  appellee  that  this  court 
was  without  authority  to  consider  the  evi- 
dence because  the  motion  and  grounds  for 
a  new  trial  were  not  flled  within  the  time 
prescribed  by  the  Code.  In  onr  former 
opinion  we  failed  to  consider  this  point. 
though  it  was  passed  upon  by  the  court  It 
is  now  relied  upon  by  appellee  as  a  reason 
for  granting  Its  petition  for  rehearing.  Un- 
der section  342,  Civ.  Code  Prac,  the  trial 
court  could  not  extend  the  time  for  filing- 
motion  and  grounds  for  new  trial  beyond  the 
term  in  which  the  verdict  was  rendered.  Tlio 
order  of  extension  then  did  not  give  plaintiff 
the  right  to  file  the  motion  and  grounds 
after  the  June  term.  Inasmuch,  however,  as 
the  court  was  authorized  by  the  section  In 
question  to  extend  the  time  for  filing  beyond 
three  days,  if  the  plaintiff  was  unavoidably 
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prevented  from  doing  so  before  that  time, 
the  order  eztendlns  the  time  was  good  for 
the  remainder  of  the  term,  if  made  for  the 
reasons  indicated.  The  record  does  not  show 
upon  what  the  trial  court  acted.  Bnt,  hav- 
ing anthorlty  to  act,  it  will  b«  presumed,  in 
the  absence  of  anything  In  the  record  to  the 
contrary,  that  be  granted  the  extension  of 
time  because  it  was  made  to  appear  that 
plaintiff  was  unavoidably  prevented  from  fil- 
ing the  motion  within  three  days.  As  the 
order  of  extension  was  valid  for  the  remain- 
der of  the  term  and  as  the  application  for  a 
new  trial  was  made  during  that  term,  we 
are  of  the  opinion  that  the  motion  and 
grounds  were  filed  in  ttma  That  being  the 
case,  this  court  had  the  right  to  consider  the 
evidence. 
Petition  for  rehearing  overruled. 


LOmSyiLLB   BY.  CO.  V.  FLANNEBT. 
(Court  of  Appeals  of  Kentucky.    Oct  13,  1900.) 

1.  STBEKT     RAII.B0ADS     (I     90*)   —    COU.I8ION 

WITH  Vehicle— Neolioencb. 

A  motorman  who  sees  a  standing  vehicle 
close  to  the  track,  and  who  knows  that  the 
only  person  in  the  vehicle  is  a  boy  not  old 
enough  to  appreciate  the  danger,  must  stop  the 
oar  until  the  vehicle  is  moved  to  a  place  of 
safetj;  and,  where  he  attempts  to  pass,  the 
street  railroad  company  will  not  be  relieved  from 
liability  for  injuries  to  the  boy  bemuse  the 
horse  attached  to  the  vehicle  by  a  slight  move- 
ment throws  the  wagon  in  such  a  position  that 
the  rear  of  the  car  strikes  it 

[E^d.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  192 ;  Dec.  Dig.  f  90.*] 

2.  Stbeet  Railboadb  (§  90*)— Collision  with 
Vehicle— Neolioenoe. 

Where  a  standing  vehicle  is  so  close  to  the 
street  car  track  that  the  slightest  movement  of 
the  horse  attached  to  it  will  bring  it  in  con- 
tact with  a  car,  and  this  fact  is  known  or  by 
ordinary  care  should  be  known  to  the  motor- 
man,  that  a  part  of  the  car  passes  in  safety 
will  not  excase  the  company  if  another  part  of 
the  car  strikes  it,  and  causes  injury  to  person 
or  property. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
loads.  Cent  Dig.  M  190-192;   Dec.  Dig.  {  90.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  Arthur  Flannery,  by  his  guard- 
ian, against  the  Louisville  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Fairleigh,  Straus  &  Fairlelgh,  Fred  Forcht, 
Jr.,  and  Howard  B.  Lee,  for  appellant  B. 
L.  Page,  for  appellee. 

CARBOLL,  J.  The  father  of  Arthur  Flan- 
nery drove  bis  wagon  in  front  of  a  fruit 
store  on  Jefferson  street,  and  left  it  standing 
as  close  to  the  sidewalk  and  as  far  from  the 
street  car  track  in  the  middle  of  the  street 
as  he  could,  considering  the  position  of  other 
veldcles  that  were  in  front  of  the  store.    He 


got  out  of  the  wagon  to  go  into  the  store, 
and  left  Iiia  son  Arthur,  a  little  boy  about 
eight  years  old,  as  the  only  occupant  of  the 
wagon.  Almost  immediately  after  Flannery 
left  the  wagon,  or  at  least  in  a  minute  or  so, 
a  street  car  going  east  on  Jefferson  street 
came  up  to  the  place  the  wagon  was  standing. 
The  motorman  saw  the  nearness  of  the  wag- 
on to  the  track  as  he  approached  it,  and  was 
running  at  slow  speed.  When  in  a  few  feet 
of  the  wagon,  he  stopped  the  car,  apprehen- 
sive that  It  would  not  pass  the  wagon  with- 
out striking  it,  and  asked  Arthur  Flannery 
to  move  the  wagon,  but  the  little  boy  did  not 
pay  any  attention  to  the  request,  and  the 
motorman,  concluding  that  he  could  pass  in 
safety,  started  his  car.  Itie  front  step  of 
the  car  passed  the  wagon  without  striking  it, 
but  the  rear  step  hit  one  of  the  wagon  wheels, 
the  collision  throwing  the  little  boy  out  of 
the  wagon,  injuring  him  severely  and  perma- 
nently. The  evidence  shows  that  after  the 
front  part  of  the  car  passed  the  wagon,  miss- 
ing it  by  two  or  three  inches,  the  horse 
slightly  moved  his  position,  and  this  caused 
one  of  the  wheels  of  the  wagon  to  come  In 
contact  with  the  car. 

The  only  error  assigned  is  the  failure  of 
the  trial  court  to  give  the  following  instruc- 
tion: "The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the  wag- 
on in  question  was  a  sufficient  distance  from 
the  track  for  the  defendant's  car  to  pass  the 
same  in  safety,  and  that  the  front  part  and 
step  of  said  car  did  pass  said  wagon  In  safety, 
and  that  afterwards,  and  while  said  car  was 
passing  said  wagon,  said  wagon  changed  its 
position  by  reason  of  the  horse  moving  or 
otherwise,  and  thus  brought  said  wagon  so 
close  to  said  car  that  the  rear  of  the  car 
collided  with  said  wagon,  then  the  law  is 
for  the  defendant,  and  the  Jury  should  so 
find."  This  instruction  was  in  effect  a  per- 
emptory direction  to  find  for  the  railway  com- 
pany, and.  if  it  should  have  been  given,  it  Is 
manifest  that  the  failure  to  do  so  was  pre- 
judicial error.  But  in  our  opinion  the  court 
did  not  under  the  facts  of  this  case  commit 
error  in  refusing  the  instruction. 

The  motorman  saw  the  little  boy  In  the  wag- 
on before  attempting  to  pass  it  He  knew,  or 
must  have  known,  that  the  boy  was  not  old 
enough  to  appreciate  or  understand  that  he 
was  in  any  danger,  and  that  his  tender  years 
made  him  indifferent  to  his  request  to  move  the 
wagon  out  of  the  way.  He  also  knew  that  the 
boy  was  the  only  occupant  of  the  wagon,  and 
further  knew  that  the  closeness  of  the  wagon 
to  the  track  made  It  doubtful  if  the  car  would 
pass  without  striking  It  With  full  knowl- 
edge of  all  these  facts,  it  was  the  duty  of  the 
motorman  under  the  circumstances  to  have 
stopped  bis  car  until  the  wagon  was  moved  to 
a  place  of  safety.  If  the  wagon  had  been  so 
far  from  the  track  that  the  car  could  have 
passed  it  with  reasonable  safety,  or,  in  other 
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words,  BO  far  thst  an  ordinary  or  slight  move- 
ment of  tlie  Iiorse  would  not  have  tlirown  it  in 
contact  with  the  car,  and,  after  the  front  of 
the  car  had  passed  the  wagon,  the  rear  of 
the  car  collided  with  it  on  account  of  the  neg- 
ligence of  the  driver  of  the  wagon  or  the 
restlessness  of  the  horse,  the  instruction  offer- 
ed would  have  been  appropriate.  But,  when 
a  motorman  sees  a  veuicle  so  dose  to  the 
track  that  It  appears  to  him  doubtful  if  it 
can  be  passed  in  safety,  the  company  will  not 
be  excused  because  the  horse  attached  to  the 
vehicle  by  a  slight  movement  throws  the 
wagon  in  such  a  position  that  the  car  will 
strike  it  Here  we  have  a  case  where  the 
motorman  had  full  notice  of  the  dangerous 
proximity  of  the  wagon  to  the  track,  and 
evidently  believed  when  be  stopped  his  car 
and  asked  the  little  boy  to  move  the  wagon 
that  it  would  be  dangerous  to  attempt  to 
pass  it.  In  attempting  under  these  circum- 
stances to  pass  the  wagon  the  motorman 
assumed  the  risk  of  passing  it  in  safety. 
Having  taken  the  risk  and  lost,  the  company 
must  pay  the  penalty  for  bis  negligence.  To 
say  that  under  a  state  of  facts  like  those 
proven  in  this  case  the  company  should  be 
absolved  from  liability  would  be,  in  effect, 
holding  that,  however  perilous  the  situation 
of  the  occupant  of  a  vehicle  upon  a  street, 
the  persons  in  charge  of  the  car  may  take  the 
chance  of  not  Injuring  him  and  t>e  free 
from  liability  If  the  vehicle  from  any  cause 
be  moved  a  few  inches  so  as  to  come  in  con- 
tact with  the  car.  This  is  not  the  law.  When 
a  vehicle  is  so  close  to  the  car  track  that 
the  slightest  movement  of  the  horse  attached 
to  it  will  bring  it  in  contact  with  the  car, 
and  this  fact  is  known  or  in  tlie  exercise  of 
ordinary  care  should  be  known  to  the  motor- 
man,  the  mere  fact  that  a  part  of  the  car 
passes  it  In  safety  will  not  excuse  the  com- 
pany if  another  part  of  the  car  strikes  it, 
and  causes  injury  or  loss  to  person  or  prop- 
erty. When  confronted  by  a  situation  like 
this,  the  motorman  should  stop  his  car  until 
the  vehicle  is  moved  to  a  place  of  safety. 

There  is  no  conflict  in  this  view  of  the  law 
and  that  expressed  in  the  cases  of  the  Liouis- 
vllle  Hallway  Company  v.  Meglemery,  78  S. 
W.  217,  20  Ky.  Law  Rep.  1587;  Lexington 
Railway  Company  v.  Woodward,  106  S.  W. 
853,  32  Ky.  Law  Rep.  653;  Lexington  Rail- 
way Company  v.  Van  Laden,  107  8.  W.  740, 
82  Ky.  Law  Rep.  1047;  Louisville  Railway 
Company  v.  Gaar  (Ky.)  112  S.  W.  1130 ;  Gold- 
stein's Adm'r  V.  Louisville  Railway  Company 
(Ky.)  115  S.  W.  194.  In  the  cases  mention- 
ed the  court  held  that  the  instruction  ap- 
proved not  only  presented  the  railway  com- 
pany's theory  of  the  case,  but  contained  a 
correct  exposition  of  the  law.  The  instruc- 
tion offered  in  this  case,  while  based  on  facts 
sufficient  to  authorize  it,  and  doubtless  stat- 
ing the  company's  defense,  does  not  properly 
present  the  law  of  the  case  as  we  understand 


It  An  Instruction  should  not  only  be  based 
on  the  facts  developed  by  the  evidence,  but 
contain  a  correct  statement  of  the  principles 
of  law  applicable  to  the  facts.  In  each  of  the 
cases  mentioned  the  exoneration  of  the  com- 
pany from  liability  depended  upon  the  fact 
that  the  motorman  was  exercising  ordinary 
care  to  prevent  the  accident,  and  that  it  was 
caused  by  the  negligence  of  the  injured  party. 
Here  the  motorman  was  not  exercising  ordi- 
nary care,  nor  was  there  any  fault  upon  the 
part  of  the  injured  boy.  Indeed,  we  might 
well  say  under  all  the  circumstances  that  the 
accident  was  due  to  the  inexcusable  negli- 
gence of  the  motorman. 

Wherefore  the  Judgment  of  the  lower  court 
is  affirmed. 


CITY  OF  COVINGTON  v.  BOLLWINKLE. 

(Court  of  Appeals  of  Kentucky.    Oct  12,  1909.) 

1.  Municipal  Cobpobatiohb  (S  816*)— Dk- 
rscnvE  Sthkets— IRJURIBS  lo  Pedestbiars 
—Petition— Sufficiency. 

A  petition,  in  an  action  against  a  city  for 
injuriea  to  a  child  falling  from  a  sidewalk  into 
a  gutter  and  into  a  catch-basin,  which  sets  forth 
the  dangerous  condition'  of  the  gutter  and  open- 
ing into  the  catch-basin,  the  manner  in  whidi 
the  child  fell  into  the  basin,  and  the  character 
and  extent  of  bis  injuries,  and  which  alleges 
that  the  city  owned  and  controlled  the  streets, 
charged  with  the  duty  of  maintaining  the  same 
in  a  reasonably  safe  condition,  that  the  duty 
was  not  performed,  and  that  it  negligently  main- 
tained the  gutter  and  catch-basin  bo  as  to  ren- 
der the  street  and  sidewalk  unsafe,  and  that 
the  dangerous  condition  was  known  to  the  city 
at  such  a  time  as  would  have  enabled  it  to  re- 
pair the  defect,  etc.,  states  a  cause  of  action 
as  against  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  1711-1716;  Dec 
Dig.  I  816.*] 

2.  Municipal  Cobfobationb  (|  784»)  — De- 
fective Stbeets— Evidence. 

Where,  in.  an  action  for  injuries  to  a  child 
falling  from  a  sidewalk  into  an  open  gutter  and 
slipping  down  the  gutter  into  the  catch-basin, 
the  evidence  showed  that  the  gutter  had  too 
great  a  fall  for  safety,  that  the  opening  from 
the  gutter  into  the  catch-basin  was  so  large 
as  to  render  (he  street  and  sidewalk  dangerous 
Cor  pedestrians,  especially  children,  and  that  the 
city  knew  of  the  dangerous  condition  of  the 
gutter  and  basin,  for  both  had  been  constructed 
by  its  empIoySs,  the  evidence  established  ac- 
tionable negligence  on   the  part  of  the   city. 

[Ed.  Note.^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1687;  Dee.  Dig-  i 
784.»] 

3.  Municipal  Cobfobationb  (1 755*)— Pubuo 

IlIPBOVEMENTS— LIABILITT. 

A  city  may,  free  from  interference,  deter- 
mine whether  a  public  street  improvement  is 
necessary,  and  exercise  discretion  in  the  selec- 
tion of  a  plan  for  the  improvement,  but  where 
the  plan  adopted  is  palpably  unsiiie,  or  the  work 
is  so  negligently  performed  as  to  make  the 
street  or  sidewalk  dangerous  for  use,  the  city 
is  liable  for  Injuries  resulting  to  persons  there- 
from. 

[Ed.  Note.— For  other  eases,  see  Munidiml 
(Corporations,  Cent  Dig.  |  1687;  Dec  Dig.  i 
765.*] 
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4.  MUHIOIFAI.   COBPOSATIORB    (|    768*)— CaBE 

or  SiBExrs. 

A  city  rnoBt  keep  ita  Btieets  and  sidewalk* 
in  a  reasonably  safe  condition  for  use  by  trav- 
eler! in  the  usnal  manner,  and  it  is  liable  for 
injoriea  resnlting  from  negligence  of  such  duty. 

[EM.   Note.— For  other  cases,   see   Monicipal 
Corporations,  Cent  Dig.  i  1612;    Dec.  Dig.  f 
763.»] 
6.  MUITICIFAL    COBFOBATIORB    (I    763*)— CABX 

or  Streets. 

Children,  as  well  aa  adults,  are  entitled  to 
the  benefit  of  the  rule  nquiring  a  city  to  keep 
ita  streets  and  sidewalks  in  a  reasonably  sate 
condition  for  use  by  travelers,  in  the  usual 
modes. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  763.*] 

6.  Municipal  Cobpobations  (g  804*)— Con- 

TBIBDTOBT   NKGLIGKNCE— CnlLDBEN. 

A  child  of  od\j  20  months  cannot  be  charg- 
ed with  contributory  neKligence,  even  if  negli- 
gence  be  shown,  for  falling  from  the  sidewalk 
mto  the  gutter  and  slipping  thence  into  the 
catch-basin. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1674;  Dec.  Dig.  i 
804.*] 

7.  Dahaqes  n  132*)— Pbbsohai.   InjuBin— 
Excessive  Daiiaoes. 

A  child  20  months  old  fell  Into  an  open 
gutter,  and  slipped  down  the  gutter  and  through 
the  opening  into  a  catch-basin,  8  or  10  feet 
deep.  He  was  rescued  with  great  di£ScuIty.  As 
a  result  of  bruises  received  in  falling  and  of 
coming  in  contact  with  the  filth  and  sewer 
gas,  he  contracted  blood  poison  and  catarrhal 
pneumonia,  which  made  him  very  ill  and  perma- 
nently injured  his  health.  Held,  that  a  verdict 
for  $1,000  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  il  872-385;    Dec.  Dig.  {  182.*] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common  Law  and  Elquity  DivlBloiLr 

"Not  to  be  ofBcially  reported." 

Action  by  Hairy  Allen  Bollwlnkle,  by  his 
father  as  next  friend,  against  the  City  of 
Covington.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

John  E.  Shepard,  for  appellant  F.  J.  Han- 
Ion,  for  appellee. 

8ETTX.B,  J.  The  appellee,  Henry  Allen 
Bollwlnkle,  an  Infant  of  tender  months,  while 
walking  with  his  grandmother  on  Jefferson 
avenue,  a  street  of  the  appellant,  city  of 
Covlngtcm,  stepped  or  fell  from  the  sidewalk 
crossing  into  a  gutter  and  catch-basin,  where- 
by he  was  greatly  Injured.  To  recover  for 
the  injuries  thus  received  the  Infant,  by  his 
father  as  next  friend,  brought  this  action 
against  the  appellant,  dty  of  Covington,  In 
the  coort  below,  laying  his  damages  at  |5,- 
000,  and  alleging  that  his  Injuries  resulted 
fn»n  the  negligence  of  appellant  In  main- 
taining In  a  dangerouB  condition  the  gutter 
and  catch-basin.  The  appellant  filed  an  an- 
swer containing  two  paragraphs;  the  first 
traversing  the  averments  of  the  petition,  and 
the  second  pleading  contributory  negligence 
on  the  part  of  the  infant  The  court  sus- 
tained a  demurrer  to  the  second  paragraph, 
which  left  the  case  to  be  tried  npon  the 


issue  raised  by  the  traverse.  The  trial  re- 
sulted in  a  verdict  and  Judgment  In  favor  of 
appellee  for  |1,000.  Appellant  was  refused 
a  new  trial,  and,  being  dissatisfied  with  the 
Judgment,  has  appealed. 

According  to  the  evidence  the  catch-basin 
is  at  the  Intersection  of  Jefferson  avenue  and 
an  alley.  It  has  a  depth  of  perhaps  8  or 
10  feet,  and  a  large  opening  with  which  the 
gutter  connects,  and  through  which  the  sur- 
face water  from  the  gutter  enters  it  After 
the  surface  water  from  the  gutter  falls  into 
the  catch-basin.  It  enters  a  sewer,  through 
which  It  is  emptied  Into  the  Ohio  river.  The 
opening  is  about  18  Inches  from  the  crossing 
at  the  intersection  of  the  street  and  alley, 
and  the  gutter  from  the  crossing  to  the 
opening  to  the  catch-basin  is  of  unusual  pitch 
or  descending  grade,  and  wholly  uncovered, 
and  the  opening  into  the  catch-basin  was  un- 
guarded by  an  Iron  grating  or  other  barrier. 
It  also  appears  from  the  evidence  that  the 
infant  appellee,  then  20  months  of  age,  with- 
out fault  on  the  part  of  bis  grandmother, 
with  whom  he  was  walking,  upon  reaching 
the  crossing  fell  from  it  Into  the  open  gut- 
ter, and  slipped  along  or  down  the  gutter, 
and  through  the  opening  into  the  catch-basin, 
from  which  he  was  rescued  with  great  dif- 
ficulty by  a  passing  pedestrian,  who  pushed 
his  own  body  through  the  (^>enlng,  and  sus- 
pended himself,  head  downward.  In  the  catcb- 
basln  several  feet,  in  order  to  reach  appel- 
lee with  his  hands  and  remove  him  there- 
from. AS  a  result  of  the  bruises  received  in 
falling  Into  the  catch-basin  and  of  his  com- 
ing In  contact  with  the  filth  and  sewer  gas 
thereof,  the  infant  appellee  contracted  blood 
poison  and  catarrhal  pneumonia,  which  made 
him  very  Ul,  and  permanently  injured  his 
health.  It  is  insisted  for  the  appellant  that 
the  court  erred  in  the  following  particulars : 
(1)  In  overruling  the  demurrer  to  the  peti- 
tion; (2)  in  overruling  its  motion  for  a  per- 
emptory Instruction;  (8)  in  giving  to  the 
Jury  instructions  1  and  2  as  the  law  of  the 
case;  (4)  in  refusing  to  give  certain  instruc- 
tions asked  by  appellant 

No  reason  is  perceived  for  sustaining  the 
first  ground  of  complaint  The  petition  In 
apt  language  sets  forth  the  dangerous  condi- 
tion of  the  gntter  and  opening  to  the  catch- 
basin,  the  manner  in  which  the  infant  ap- 
pellee fell  into  the  basin,  and  describes  the 
character  and  extent  of  his  Injuries.  It  al- 
so alleges  that  appellant  Is  the  owner  and  In 
control  of  the  streets  within  its  corporate 
limits,  and  by  law  charged  with  the  duty  of 
maintaining  the  street  in  and  upon  which 
the  gutter  and  catch-basin  are  situated  In  a 
reasonably  safe  condition  for  the  use  of  the 
public;  that  this  duty  it  did  not  perform, 
but  on  the  contrary,  so  negligently  maintain- 
ed the  gutter  and  catch-basin  as  to  render 
the  street  and  sidewalk  unsafe  for  persons, 
and  especially  small  children,  using  them; 
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that  tbelr  dangerous  condition  was  known 
to  appellant  for  such  a  time  aa  wonld  have 
enabled  it  to  repair  the  defects  and  remoye 
the  danger  before  appellee  was  injured ;  and 
finally  that  the  latter's  injuries  were  caused 
by  the  negligence  of  appellant  in  failing  to 
keep  and  maintain  the  gutter  and  catch-basin 
In  such  condition  as  would  have  rendered 
the  street  and  sidewalk  at  that  point  reason- 
ably safe  for  persons  using  them.  Manifest- 
ly the  petition  well  states  a  cause  of  action, 
and  therefore  the  demurrer  was  properly 
overruled. 

It  Is  equally  clear  to  ns  that  the  peremp- 
tory Instruction  asked  by  appellant  was  prop- 
erly refused  by  the  trial  court,  for  the  evi- 
dence fully  sustained  the  averments  of  the 
petition,  and  established  every  fact  essential 
to  a  recovery.  In  other  words,  it  is  mani- 
fest from  the  evidoice  that  the  gutter  bad 
too  great  a  fall  for  safety,  and  that  the 
opening  at  the  point  of  connection  l>etween 
the  gutter  and  catch-basin  was  so  large  as 
to  render  It  nnsafe,  and  that  the  steepness 
of  the  gutter  and  great  size  of  the  opening 
to  the  catch-basin  together  made  the  street 
and  sidewalk  at  that  point  dangerous  for 
the  use  of  pedestrians,  especially  children, 
many  of  whom,  beside  appellee,  reside  in 
that  vicinity.  It  Is  also  patent  from  the 
evidence  that  appellant  knew  of  tbe  danger- 
ous condition  of  the  gutter  and  catch-basin, 
for  both  had  been  constructed  by  its  em- 
ployes shortly  before  appellee  was  injured, 
and  it  is  a  significant  fact  that  neither  its 
engineer  who  planned  and  supervised  tbe 
construction  of  the  gutter  and  catch-basin, 
nor  tbe  contractor  who  did  tbe  work,  was 
required  to  testify  in  its  behalf.  It  was, 
however,  made  to  appear  from  the  testimony 
of  one  Kenney,  a  civil  engineer  introduced  by 
appellee,  that  the  gutter  and  opening  lead- 
ing into  the  catch-basin  were  Improperly  con- 
structed by  a  person  or  persons  nnsklUed  in 
snch  work.  The  authorities  of  a  municipal- 
ity may,  free  from  interference,  determine 
whether  a  public  improvement  such  as  tbe 
construction  or  repairing  of  a  street  or  side- 
walk is  not  necessary,  and  also  exercise  tbelr 
discretion  in  the  selection  of  a  plan  tbere- 
for,  but  if  the  plan  adopted  Is  palpably  un- 
safe to  travelers,  or  the  work  be  so  negli- 
gently performed  as  to  make  the  street  or 
sidewalk  dangerous  for  use,  the  municipal- 
ity would  be  liable  for  injuries  resulting  to 
persons  therefrom.  Carroll's  Adm'r  v.  City 
of  Louisville,  117  Ky.  758,  78  S.  W.  1117,  26 
Ky.  Law  Rep.  1890;  City  of  Covington  v. 
Bryant,  70  Ky.  248;  Thompson  on  Negli- 
gence, 6173.  It  is  patent,  therefore,  that 
appellant  cannot  escape  liability  In  this  case 
because  the  gutter  and  basin  were  construct- 
ed according  to  a  plan  of  its  adoption,  as 
they  made  the  street  and  sidewalk  danger- 
ous to  those  using  them. 

Tbe  general  rule  is  that  under  the  powers 


conferred  upon  municipal  corporations  In  re- 
spect to  streets  and  sidewalks  wittiin  tbelr 
limits,  It  Is  their  duty  to  keep  them  In  a 
reasonably  safe  condition  for  use  by  trar- 
elers,  in  tbe  usual  modes,  and  that  they  are 
liable  in  damages  for  injuries  resulting  from 
neglect  of  such  duty.  City  of  Henderson  v. 
Reed,  62  S.  W.  1039,  23  Ky.  Law  Rep.  463; 
City  of  Carlisle  v.  Secreet,  75  S.  W.  268,  25 
Ky.  Law  Rep.  337;  City  of  Glasgow  v.  Gil- 
lenwaters,  113  Ky.  140,  67  S.  W.  381,  23  Ky. 
Law  Rep.  2375;  City  of  Midway  v.  Lloyd,  74 
S.  W.  195,  24  Ky.  Law  Rep.  2449.  Children, 
as  well  as  adults,  are  entitled  to  the  benefit 
of  this  salutary  rule,  and  especially  is  this 
true  as  to  an  infant  of  tender  years  who,  in 
respect  to  the  accident  complained  of,  was 
not  chargeable  with  c<mtributory  negligence. 
If  such  negligence  had  been  proved.  It  is 
safe  to  say  that  the  mere  presence  of  an 
Iron  grating  over  tbe  opening  leading  into 
the  catch-basin  would  have  prevented  tbe 
injuries  received  by  appellee. 

We  think  the  Instructions  given  aptly  set 
forth  and  explained  to  the  Jury  all  the  law 
of  the  case,  for  which  reason  it  is  unneces- 
sary for  us  to  consider  the  refused  Instruc- 
tions asked  by  appellant  It  is  not  seriously 
complained  that  the  verdict  was  excessive  in 
amount,  and  we  do  not  think  it  more  than 
tbe  evidence  entitled  appellee  to  receive. 
Wherefore  the  Judgment  is  affirmed. 


LOUISVILLE  &  N.  R.  CO.  v.  MOORE:. 
(Court  of  Appeals  of  Kentucky.    Oct.  13,  1909.) 

1.  Cabbigss  (I  278*)— Cabbiaok  of  Passer - 

OBBS— FaILUBE    to    TaKS    Up    PASSEKOESa— 

Question  fob  Jubt. 

Whether  signals  by  plaintiff  at  a  railroad 
flag  station  were  sufficient  to  attract  the  at- 
tention of  the  engineer  held  for  the  Jnry. 

[E3d.    Note.— For    other    cases,    see    Carriers, 
Dec.  Dig.  I  278.*] 

2.  Appeal  and   Ebbob  ft   10e7»)— Revhew— 
H*  Bin  .ESS  Ebbob— Failuke  to  Instbuct. 

In  an  action  against  a  carrier  for  failure 
to  stop  a  train  at  a  flag  station,  where  the 
evidence  was  undisputed  tltat,  l>efore  the  ar- 
rival of  the  train,  the  raintell  was  insufficient  to 
produce  any  ill  effects  npon  plaintiff,  and  that 
while  she  was  on  her  way  to  her  stopping  place, 
after  tbe  train  had  passed,  it  was  cold  and 
raining  bard,  that  she  was  eompelled  to  walk, 
and  that,  when  she  reached  her  destination,  her 
feet  and  clothing  were  wet,  the  failure  to  charge 
that  tbe  ^ury  could  not  take  into  consideration 
in  awarding  damages  tbe  exposure  she  had  been 
subjected  to  before  the  arrival  of  the  train  was 
not  prejudidaL 

[Ed.  Note.— For  other  cases,  see  Apijeal  and 
Error,  Cent.  Dig.  {  4229 ;    Dec.  Dig.  {  1067.*] 

Appeal  from  Circuit  Court,  Campbell 
County. 
"Not  to  be  ofllcially  reported." 
Actl<m  by  Pearl  Moore  against  the  Loals- 
vllle  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintifT,  and  defendant  appeals. 
AflSrmed. 


*For  otber  easM  w*  ume  topic  and  wction  NUMBER  in  Dse.  ft  Am.  Digs.  IMT  to  d«to,  A  Reporter  lBd«z«o 


Digitized  by 


Google 


Ky.) 


LOUIBVILLB  *  N.  B.  00.  t.  UOORB. 


667 


Jaa.  C.  Wrigfat  and  Benjamin  D.  Warfldd, 
for  appellant.  Howard  M.  B«Dnett  and  Bar- 
Tj  T.  Meteel,  for  appellee. 

CARROLL,  J.  The  appellee  bnraght  this 
action  against  the  appellant  to  recover  dam- 
ages sustained  by  her  by  reason  of  the  fail- 
ure of  one  of  Its  passenger  tralna  to  stop  at 
White  Villa  station  In  order  to  permit  her  to 
board  the  train  and  be  transported  to  her  des- 
tination at  Newport,  Ky.  A  trial  resulted  In 
a  verdict  in  her  favor  for  $200.  From  the 
Judgment  thereon  this  appeal  is  prosecuted. 

White  Villa  station  is  merely  a  platform  at 
wliich  trains  stop  when  signaled  to  do  so  by 
persons  desiring  transportation.  There  is  no 
station  building  or  agent  at  the  place.  It  is 
not  denied  that  appellee  desired  to  be  trans- 
ported from  White  Villa  to  Newport,  or  that 
she  was  at  the  station  some  time  before  the 
train  arrived.  Appellee  and  two  or  three 
others  who  also  desired  to  board  the  train, 
and  who  were  standing  on  the  platform  as 
it  approached  and  passed,  endeavored  by 
waving  handkerchiefs,  newspapers,  and  in 
other  ways  to  attract  the  attention  of  the  en- 
gineer, who  was  seated  in  the  engine  on  the 
side  next  to  the  platform.  The  engineer  tes- 
tifies that,  although  keeping  a  lookout,  he 
did  not  see  the  persons  on  the  platform,  or 
their  signals  to  stop.  The  primary  question 
in  the  case,  therefore,  is  whether  or  not  the 
engineer  was  guilty  of  negligence  in  failing 
to  stop  the  train.  If  he  saw  the  signals  to 
stop,  his  failure  to  do  so  was  negligence^  The 
company  had  made  this  point  a  stopping 
place  for  trains  when  signaled ;  and  hence  it 
was  the  dtfty  of  the  engineer  in  approach- 
ing It  to  keep  a  lookout  for  signals  to  stop. 
On  the  other  hand.  If  on  account  of  the  dark- 
ness of  the  evening  the  signals  were  not  rea- 
sonably sufficient  to  attract  bis  attention,  the 
plaintiff  failed  to  make  out  any  case.  Upon 
this  disputed  question  of  fact  the  plaintiff 
and  others  testified  that,  although  it  was 
about  5  o'clock  in  the  afternoon  when  the 
train  passed,  the  signals  they  gave  could  be 
seen  by  the  engineer  in  time  to  have  stopped 
the  train  If  he  bad  been  keeping  a  lookout. 
On  tbe  contrary,  other  witnesses  said  that 
It  was  so  dark  that  the  signals  given  could 
not  be  seen.  But  it  does  not  seem  necessary 
to  further  elaborate  this  feature  of  the  case, 
exc^t  to  say  tliat  there  was  sufficient  evi- 
dence upon  this  point  to  submit  tbe  issue 
to  tbe  Jury.  Indeed,  our  opinion  Is  that,  if 
the  engineer  had  been  keeping  a  lookout,  he 
would  have  seen  the  signals.  Soon  after  ap- 
pellee reached  the  platform  and  a  few  min- 
utes before  the  arrival  of  the  train,  a  mist 
commenced  to  fall  that  soon  developed  into 
a  cold  hard  rain.  After  the  train  went  by, 
appellee  was  obliged  to  and  did  walk  In  the 
rain  to  the  house  of  her  uncle  about  a  mile 
distant,  at  which  she  was  visiting.  As  the 
result  of  the  exposure,  she  contracted  a  se- 
vere cold,   accompanied  by  serious  hemor- 


rhages of  the  Inngs,  and  was  subjected  to  con- 
slderablA  pain  and  anxiety  as  well  as  some 
expense  In  effecting  a  core. 

TTndw  these  facts  the  court  instructed  the 
Jury,  in  substance,  that  If  they  believed  from 
the  evidence  that  the  appellee  and  those  with 
her  gave  such  signals  as  would  reasonably 
enable  the  persons  In  charge  of  the  train 
to  receive  notice  that  she  desired  the  train 
to  stop,  and  they  failed  to  do  so,  the  law 
was  for  the  appellee,  and  they  should  find 
for  her  in  damages  such  sum  as  would  rea- 
sonably compensate  her  for  the  Inconvenience 
and  discomfort,  if  any,  she  suffered  by  rea- 
son of  not  being  permitted  to  return  to  her 
home  in  Newport  upon  the  train;  and,  If  they 
further  believed  that  she  was  rendered  sick 
or  became  sick  as  the  result  of  the  negligence 
in  falling  to  stop  the  train,  they  should  find 
for  her  in  such  sum  as  would  reasonably 
compensate  her  for  the  pain  and  suffering  she 
endured  resulting  therefrom,  including  the 
reasonable  expense  incurred  In  effecting  a 
cure.  They  were  further  Instructed  that  they 
could  not  find  for  her  iu  any  sum  on  account 
of  illness  or  suffering  therefrom  or  medical 
expense  if  they  believed  from  the  evidence 
that  such  illness  might  with  equal  reason  be 
attributed  to  causes  other  than  the  failure 
'to  stop  the  train. 

The  point  is  made  that  the  court  erred  iu 
failing  to  instruct  the  Jury  that  they  could 
not  take  into  consideration  in  awarding  dam- 
ages tbe  exposure  appellee  was  subjected  to 
before  the  arrival  of  the  train;  and  it  is  ar- 
gued that,  if  an  instruction  presenting  this 
view  had  been  submitted,  the  jury  could  not 
say  from  the  evidence  whether  her  Ulnesa 
was  due  to  the  exposure  before  the  train 
passed  or  after  it  passed,  and  so  there  could 
be  no  recovery  on«thls  claim  for  damages.  It 
Is  true  that  the  appellee  was  not  entitled  to 
recover  any  damages  for  discomfort  or  illness 
caused  by  her  exposure  before  the  arrival  of 
Hie  train;  and,  if  there  was  sufficient  evidence 
to  warrant  us  in  saying  that  from  the  rain- 
fall or  other  cause  her  exposure  before  the 
train  arrived  contributed  in  any  reasonable 
degree  towards  her  illness,  the  court  should 
have  given  an  instruction  along  the  line  In- 
dicated. But  tbe  evidence  is  practically  un- 
disputed that  before  the  arrival  of  the  train 
the  rainfall,  if  It  might  be  so  called,  was 
slight  and  not  sufficient  to  have  produced  any 
ill  effects  upon  appellee;  but  that  while  she 
was  on  her  way  to  her  uncle's  after  the  train 
passed  it  was  cold  and  raining  hard,  and  she 
was  compelled  to  walk  exposed  in  the  mud, 
and,  when  she  reached  her  uncle's  house,  her 
feet  and  clothing  were  wet  and  muddy.  Un- 
der these  circumstances,  we  cannot  say  that 
the  failure  to  direct  the  attention  of  the  jury 
to  the  fact  that  they  should  exclude  what 
happened  before  the  arrival  of  the  train  from 
consideration  In  estimating  the  damages  was 
prejudicial.  All  the  evidence  tended  to  sbow 
tbat  It  w«s  the  conditions  after  tbe  passage 
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of  the  train,  and  not  before,  tbat  sabjected 
appellee  to  the  Injuries  of  which  ihe  com- 
plains. 
Wherefore  the  judgment  Is  affirmed. 


MONTGOMERY  t.   GLASSCOCK. 

(Conrt  of  Appeals  of  Kentucky.    Oct.  16,  1909.) 

L  Dauages    (I    157*)  —  PucADiNO  —  Sfeciai. 

Damages. 

Where,  in  an  action  for  Injuries  to  plain- 
tiff's mar«,  plaintiff  simply  pleaded  damages 
from  the  loss  of  use  in  the  total  amount  asked, 
the  plea  was  not  sufficient  to  warrant  evidence 
as  to  such  loss. 

[Ed.  Note.— Fpr  other  cases,  see  Damages, 
Cent.  Dig.  I  431 ;   Dec.  Dig.  |  167.*] 

2.  COUBTB  (I  121*)— JUBISDIcnON— Ahountin 
OONTBOVEBST. 

Where  the  amount  of  damages  sought  is 
suflcient  to  give  the  circuit  court  jurisdiction, 
plaintiff  has  a  right  to  have  the  case  tried  there, 
regardless  of  the  amount  which  the  proof  shows 
he  is  entitled  to  recover,  where  there  is  some 
evidence  tending  to  establish  his  claim. 

[Ei.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §  414 :  Dec.  Dig.  |  121.*] 

3.  Pleadiho  (I  177*)— AoKisaiONS. 

A  party  does  not  admit  the  allegations  of 
every  pleading  which  he  fails  to  deny,  but  only 
those  facta  which  are  well  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |§  354,  355;  Dec.  Dig.  $  177.*] 

4.  Pleadino  (i  177*)  —  Reply  —  Necessity- 
Admissions. 

In  an  action  for  damages  to  plaintiff's  prop- 
erty by  trespass  of  defendant's  horses,  an  an- 
swer alleging  that,  if  plaintiff  was  damaged,  he 
could  by  ordmary  care  nave  prevented  such  dam- 
age, and  that  be  failed  to  use  such  care,  was 
insufficient;  (uid  a  failure  to  deny  such  allega- 
tions did  not  admit  their  truth. 

lEH.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  355 ;    Dec  Dig.  {  177.*] 

5.  ANIHAL8   ({   98*)— TBESFABSINa  ANnCAI.&— 

The  test  of  a  lawful  fence  Is  its  height  at 
the  point  where  stock  gets  ov«r  it,  and  It  Is  im- 
material in  an  action  for  damages  from  trespass- 
ing stock  that  the  fence  at  another  point  was  not 
of  a  lawful  height,  or  that  the  gate  was  ac- 
tually left  open,  when  as  a  matter  of  fact  the 
stock  got  over  the  fence  at  a  point  where  it 
was  of  lawful  height. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  iS  846-848;   Dec.  Dig.  |  98.*] 

6.  Animals  (1 100*)— Tbespabsinq  AHntAia— 
Actions— Evidence. 

In  an  action  for  damages  through  tres- 
passing horses,  evidence  that  the  horses  had 
a  reputation  for  roguishness  was  properly  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  (  868;  Dec.  Dig.  (  lOa*] 

Appeal  from  Circuit  Court,  Hardin  County. 

"Not  to  be  officially  reported." 

Action  by  E.  W.  Montgomery  against  Sim 
Glasscock.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed  and  remanded 
for  new  trial. 

Jas.  Montgomery  and  H.  L.  James,  for 
appellant    Layman  &  Holbert,  for  appellee. 

CLAT,  C.  Appellant,  B.  W.  Montgomery, 
charging  that  appellee  owned  two  vicious 


horses,  and  tbat  tbey  entered  his  ground* 
over  a  fence  4^  feet  high,  tramped  down  his 
grass,  destroyed  his  crop,  and  kicked  and 
permanently  Injured  a  valuable  mare,  insti- 
tuted this  action  to  recover  damages  in  tb& 
sum  of  $250.  After  the  filing  of  the  original 
petition,  appellant  filed  several  amended  pe- 
titions. Thereupon  the  court  required  ap- 
pellant to  reform  bis  pleadings  and  present 
his  various  claims  In  one  petition.  This  ap- 
pellant did.  Upon  the  trial  of  the  case,  the 
court  peremptorily  instructed  the  jury  to  find 
for  appellee  on  the  ground  that  the  proof 
for  appellant  showed  that  be  was  entitled 
to  recover  only  $35,  and  tbat  the  court  was 
therefore  without  Jurisdiction  to  try  the  case. 
In  presenting  bis  case,  appellant  showed 
that  appellee's  horses  had  entered  bis  grounds 
and  destroyed  com  of  the  value  of  $10;  but 
he  did  not  show  that  be  bad  a  lawful  fence 
inclosing  bis  grounds  at  tbat  time.  The  only 
damage  be  was  permitted  to  show  to  his 
mare  was  a  permanent  Injury  amounting  to 
$25;  tbat  being  the  difference  In  the  mar- 
ket price  of  the  mare  before  and  after  she 
was  kicked.  The  court  did  not  permit  ap- 
pellant to  Introduce  evidence  of  the  loss  of 
the  use  of  the  mare,  for  the  reason  that  ap- 
pellant tn  bis  reformed  petition  did  not  prop- 
erly plead  such  special  damages.  Instead  of 
specifying  the  amount  of  damages  incurred 
by  reason  of  the  loss  of  the  use  of  the  mare, 
he  simply  Included  these  damages  In  the  to- 
tal amount  asked.  This  was  not  a  sufficient 
plea  of  special  damages.  Appellant  should 
have  specified  the  amount  of  such  special 
damages.  Upon  the  return  of  the  case  be 
will  be  permitted  to  amend  bis  ^tltion. 

The  circuit  court  erred  In  holding  tbat  it 
was  without  jurisdiction  to  hear  and  deter- 
mine the  case.  The  amount  of  damages 
sought  by  appellant  was  $250.  This  was  suf- 
ficient to  give  the  court  Jurisdiction.  After 
obtaining  Jurisdiction,  the  court  could  not 
dismiss  the  case,  because  in  its  opinion  the 
proof  showed  appellant  entitled  to  only  $35. 
Jurisdiction  In  such  cases  depends,  not  upon 
the  amount  to  which  plaintiff  shows  himself 
entitled,  but  upon  the  amount  sued  for.  Thus 
this  court  In  the  case  of  Denham  v.  Western 
Union  Telegraph  Company,  87  S.  W.  788,  27 
Ky.  Law  Rep.  999,  held  in  an  action  against 
a  telegraph  company  by  an  aunt  of  the  de- 
ceased to  recover  damages  for  mental  suf- 
fering caused  by  having  to  keep  the  corpse 
two  days  and  nights  by  reason  of  the  delay 
of  the  company  in  sending  telegrams  to  rela- 
tives of  the  deceased  tbat  while  the  court 
properly  struck  out  so  much  of  the  petition 
as  sought  to  recover  for  mental  suffering, 
leaving  alone  the  question  of  nominal  dam- 
ages, it  was  error  in  the  court  to  sustain  a 
demurrer  to  the  petition  for  want  of  Juris- 
diction of  the  amount  in  controversy,  as  the 
plaintiff  was  entitled  to  have  the  question 
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adjadlcated,  althoagta  the  court  was  of  opin- 
ion that  there  was  no  merit  In  her  claim.  In 
other  worda,  If  the  amonnt  In  controversy  la 
sufficient  to  give  the  drcnlt  court  jurladlc^ 
tlon,  then  the  plaintiff  has  a  right  to  have 
the  case  submitted  to  the  Jury,  regardless  of 
the  amount  which  the  proof  shows  he  was 
«ntltled  to  recover  in  every  case  where  there 
Is  some  evidence  tending  to  establish  his 
<:lalm,  It  matters  not  how  small  it  may  be. 

But  It  is  Insisted  by  counsel  for  appellee 
that,  even  if  the  circuit  court  had  Jurisdic- 
tion, a  peremptory  Instruction  In  favor  of 
appellee  was  proper,  for  the  reason  that  his 
reply  was  not  denied  by  appellant  The  re- 
ply In  question  was  to  the  effect  that  if  plain- 
tiff was  damaged  In  any  sum  or  at  all,  at  any 
of  the  times  complained  of,  as  set  out  in  any 
of  the  nine  paragraphs  of  the  reformed  peti- 
tion, plaintiff,  by  the  use  of  ordinary  care, 
could  have  prevented  such  damage,  and  that 
he  failed  to  use  ordinary  care  to  prevent  such 
damage,  if  any  there  was.  A  party  does  not 
admit  the  allegations  of  every  pleading  which 
be  fails  to  deny.  He  admits  only  those  facts 
which  are  well  pleaded.  One  of  the  elemen- 
tary rules  of  pleading  Is  that  it  should  be 
certain,  positive,  and  direct,  and  not  hypo- 
thetical. Marwell  on  Code  Pleading,  p.  12. 
The  reply  in  question  violates  this  rule  and 
Is  therefore  insufficient.  The  failure  of  ap- 
pellant to  deny  the  allegations  of  the  reply 
was  not  therefore  an  admission  that  they 
were  true.  As  this  case  must  go  back  foif 
another  trial,  we  deem  it  necessary  to  de- 
cide that  the  test  of  a  lawful  fence  Is  Its 
beight  at  the  point  where  the  proof  shows 
the  stock  got  over  It  It  Is  Immaterial  that 
the  fence  at  another  point  was  not  of  law- 
ful height,  or  that  the  gate  was  actually 
left  open,  when  as  a  matter  of  fact  the  stock 
gets  over  a  fence  at  a  point  where  it  Is  of 
lawful  height 

Evidence  that  the  horses  causing  the  dam- 
age had  a  reputation  for  rogulshness  was 
properly  excluded. 

Judgment  reversed  and  cause  remanded  for 
a  new  trial  consistent  with  this  opinion. 


WEBB  V.  HARDAWAT. 
(Court  of  Appeals  of  Kentucky.    Oct  IB,  1909.) 

1.  EsTOPPix  (g  71*)— Denial  of  Tttlk. 

PlaintilTs  father  and  hia  brother  being 
Jointly  Indebted  to  V.,  he  entered  into  negotia- 
tions to  pnrcbase  certain  land  in  payment  of 
the  debt  from  plaintiff's  uncle,  ana,  being  re- 
ferred to  plaintiff's  father,  be  stated  that  he 
owned  no  land  on  the  Pine  creek  side  of  a  ridge 
which  indnded  the  land  in  controversy,  and  that 
V.  might  accept  a  conveyance  from  plaintiff's 
uncle,  which  he  thereupon  did,  relying  on  such 
statement  Beld,  that  plaintiff's  father  was 
thereafter  estopped  as  against  V.,  and  bis  snc- 
rassors  in  title  to  claim  that  he  owned  any 
land  on  the  Pine  creek  side  of  the  ridge. 

fBd.    Note.— For   other   cases,   see   Estoppel, 
Cent  Dig.  i  174;    Dec.  Dig.  {  71.»] 


Z  Estoppel   (|   98*V— KirowLEOoB— Ookclu- 

BZVEIfESB  AOAIHST  VEItDEB. 

A  vendee  is  bound  by  an  estoppel  of  his 
vendor,  of  which  the  vendee  has  knowledge  at 
the  time  of  the  pnrcbase. 

[Ed.  Note.— For  other  cases,  see  Estoppel; 
Cent  Dig.  {  290;   Dec,  Dig.  §  98.*] 

3.  Estopfxl  (I  114*V— PLKADINa. 

Where,  in  a  suit  to  quiet  title  to  certain 
land,  defendant  pleaded  an  e8topj>el  as  against 
plaintifTs  vendor,  plaintiff  could  not  claim  great- 
er rights  than  his  vendor  bad  in  the  absence 
of  an  appropriate  plea  that  he  was  a  bona  fide 
purchaser  for  value  without  notice. 

[Eld.  Note. — Ft>t  other  cases,  see  Estoppel, 
Cent  Dig.  |  304;   Dec.  Dig.  |  114.*] 

Appeal  from  Circuit  Court  Letcher  County. 

"Not  to  be  officially  reported." 

Action  by  N.  R.  Webb  against  H.  Harda- 
way.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Dlshman  &  DIshman  and  D.  D.  Field,  for 
appellant  Smith  &  Combs  and  Jdhn  M. 
Baker,  for  appellee. 

LASSINO,  J.  Appellant,  N.  R.  Webb, 
brought  a  suit  to  quiet  title  to  certain  lands, 
to  which  he  alleged  he  held  the  legal  title 
and  was  in  the  actual  possession.  Appellee 
answered,  traversing  the  material  allega- 
tions of  the  petition,  and  pleaded  affirmative- 
ly that  years  before  the  remote  vendors  of 
himself  and  appellant  had  established  a  con- 
ditional line  between  their,  respective  farms, 
and  that  this  conditional  line  had  been  ac- 
knowledged and  recognized  by  their  remote 
vendors  for  a  great  numl>er  of  years,  and 
that  the  property  in  dispute  belonged  to  ap- 
pellee, and  not  to  appellant  In  an  amended 
answer  defendant  pleaded  that  many  years 
ago,  and  prior  to  the  8th  day  of  February, 
1879,  M.  M.  Webb  and  W.  W.  Webb  had  ex- 
ecuted their  Joint  promissory  note  for  about 
$137.60  to  one  D.  I.  Vermillion;  that  about 
this  date  the  said  Vermillion  entered  Into 
negotiations  with  W.  W.  Webb  to  buy  from 
him  certain  lands,  including  the  land  in  con- 
troversy; that  said  Vermillion  sent  W.  W. 
Webb  to  M.  M.  Webb  to  see  him  about  it 
and  that  M.  M.  Webb,  in  response  to  this 
Inquiry,  said  that  he  did  not  own  any  land 
on  the  Pine  creek  side  of  the  spur  or  ridge, 
which  is  claimed  to  be  the  conditional 
line,  and  requested  Vermillion  to  take  said 
land  from  W.  W.  Webb  in  satisfaction  of 
the  note  which  had  been  executed  by  him 
and  W.  W.  Webb  to  Vermillion;  that  rely- 
ing upon  hh)  statement  and  representation, 
Vermillion  purchased  of  W.  W.  Webb  all  of 
the  land  in  question  lying  on  the  Pine  creek 
side  of  the  spur  or  ridge,  and  in  payment 
therefor  canceled  the  note  for  $137.50,  and 
took  the  conveyance  of  W.  W.  Webb  there- 
for; that  In  canceling  said  note  and  buying 
said  land  he  relied  purely  upon  the  represen- 
tations and  promise  of  M.  M.  Webb  that  lie 
did  not  own  or  claim  any  land  on  the  Pine 
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creek  aide  of  tbe  ridge  In  question.  He 
pleaded  this  condnct  on  the  part  of  M.  M. 
Webb,  the  vendor  of  the  plaintiff,  and  ap- 
pellant N.  B.  Webb,  In  bar  of  the  plalntlfTB 
right  to  claim  or  seek  to  recover  this  land. 
No  response  was  filed  to  this  pleading,  nor 
was  It  traversed  of  record.  Proof  was  taken, 
and  npon  submission  the  chancellor  found  In 
favor  of  the  defendant,  dismissed  plaintiff's 
petition,  and  adjudged  that  defendant,  ap- 
pellee here,  was  the  owner  of  the  land  ta 
question,  and  quieted  his  title  thereto. 

If  the  matter  set  up  in  this  amended  an- 
swer, in  which  tbe  estoppel  is  pleaded  and 
relied  upon,  in  fact  presents  an  equitable  es- 
toppel as  iigalnst  appellant,  who  1b  the  son 
of  M.  M.  Webb,  then  it  is  unnecessary  to 
consider  tbe  other  questions  raised  upon 
this  appeal.  Clearly,  if  M.  M.  Webb  by  his 
statements  and  representations  made  to  Ver- 
million, the  vendor  of  appellee,  through  his 
brother,  W.  W.  Webb,  who  was  jointly  bound 
with  him  to  Vermillion  for  the  payment  of 
the  note  in  question,  Induced  the  said  Ver- 
million to  purchase  the  land  in  question,  be- 
lieving when  he  did  so  that  the  spur  or  ridge 
was  the  line,  and  that  M.  M.  Webb  laid  no 
claim  to  any  land  on  the  Pine  creek  side 
of  said  ridge,  which  is  the  land  in  dispute, 
be  should  not  now  be  beard  to  assert  claim 
or  title  to  any  portion  thereof.  This  prla- 
clple  has  often  been  recognized  and  upheld 
by  our  court,  and  almost  the  identical  ques- 
tion presented  was  under  consideration  in 
the  case  of  Alexander  v.  Woodford  Spring 
Lake  Fishing  Company,  90  Ky.  215,  14  S.  W. 
80i  12  Ky.  Law  Rep.  107,  In  which  it  was 
held  that,  where  one  with  full  knowledge 
of  his  title  sees  another  Ignorant  of  the  fact 
purchase  and  pay  for  that  which  belongs  to 
him  and  sas^s  nothing,  he  will  be  precluded 
from  thereafter  setting  up  or  asserting  title 
thereto.  This  conduct  on  the  part  of  M.  M. 
Webb  would  clearly  estop  him  from  assert- 
ing title  to  any  portion  of  the  land  on  the 
Pine  creek  side  of  the  ridge,  but  does  It 
have  the  same  effect  as  to  the  claim  which 
is  being  asserted  by  his  son  and  vendee,  the 
plaintiff  herein?  If  at  the  date  of  his  pur- 
chase he  knew  of  the  existence  of  the  facts 
which  operate  as  a  bar  to  the  claim  of  his 
father,  this  Imowledge  would  likewise  op- 
erate as  a  bar  against  his  asserting  title  to 
any  of  tbe  property  described  in  bis  deed 
which  his  father  might  not  lawfully  convey. 
There  are  many  facts  and  circumstances 
brought  out  in  the  evidence  which  would 
tend  to  show  that  he  was  in  possession  of 
the  knowledge  of  these  facts  at  that  time. 
He  lived  in  tbe  Immediate  neighborhood  of 
this  land  where  many  of  the  witnesses  say 
it  was  common  knowledge  that  the  ridge 
was  recognized  as  tbe  dividing  or  conditional 
line  between  the  Vermillion  and  Webb  farms. 
In  1889  he  accepted  a  deed  from  his  father 
calling  specifically  for  this  conditional  line, 
and  he  held  this  deed  from  that  time  to  1907, 


when  he  induced  liia  father,  then  grown  old 
and  enfeebled  by  the  weight  of  jrears,  to  ex- 
ecute to  him  a  second  deed  for  the  same 
land,  in  wlUch  last-named  deed  all  mention 
of  the  conditional  line  was  at  his  Instance 
omitted. 

But  from  the  conclusion  which  we  hare 
reached  it  ia  not  necessary  to  rest  the  opin- 
ion upon  the  fact  as  to  whether  or  not  it  U 
established  ttiat  appellant  had  actual  knowl- 
edge of  the  trade  which  his  father  and  uncle 
made  with  Vermillion,  the  remote  vendor  of 
appellee,  for,  in  order  that  he  may  hold 
more  than  his  father  might  lawfully  convey, 
he  most  show  by  appropriate  plea  tliat  be 
Is  an  innocent  purchaser  for  value,  and, 
when  appellee  filed  his  amended  answer  set- 
ting out  the  state  of  facts  which  he  relied 
upon  to  operate  as  an  estoppel  against  his 
father  and  vendor  and  him.  It  then  became 
the  imperative  duty  of  appellant,  in  order  to 
successfully  maintain  his  suit,  to  show  l>y 
approprlate  plea  that  he  was  an  innocent 
purchaser  for  value;  for,  as  said  by  this 
court  in  the  case  of  Desklns  v.  Big  Sandy 
Co.,  121  Ey.  eOl,  89  S.  W.  695,  28  Ky.  Law 
Rep.  666 :  "A  stream  rises  no  higher  than  its 
source.  Ordinarily  a  vendee  gets  no  more 
than  his  vendor  has.  But  an  exception  is 
made  in  favor  of  a  bona  fide  purchaser  with- 
out notice.  He  is  not  twnnd  by  secret  trusts 
existing  against  his  vendor.  To  entitle  him 
to  this  advantage,  however,  he  must  plead 
the  facts  showing  that  be  is  a  bona  fide  par- 
chaser  without  notice."  And  tn  2  Pomeroy's 
Equity  Jurisprudence  (3d  Ed.)  |  786,  in  de- 
fining the  necessary  allegations  of  a  pleading 
where  the  defense  relied  upon  is  that  the 
holder  is  an  Innocent  purchaser  for  value, 
we  find  the  following:  "The  allegations  of 
the  plea  or  of  the  answer  so  far  as  it  re- 
lates to  this  defense  must  include  all  those 
particulars  which  as  has  been  shown  aro 
necessary  to  constitute  a  bona  fide  purchase. 
It  should  state  the  consideration,  which  must 
appear  from  the  averment  to  be  'valuable' 
within  the  meaning  of  tbe  rules  upon  that 
subject,  and  ^ould  show  that  it  has  actual- 
ly been  paid,  and  not  merely  secured.  It 
should  also  deny  notice  in  the  fullest  and 
clearest  manner,  and  this  denial  is  necessary, 
whether  notice  is  charged  in  the  complaint 
or  not  The  denial  must  correspond  with 
the  settled  rules  upon  the  subject  of  notice, 
so  as  to  bring  the  case  within  the  operation 
of  those  rules.  Concerning  the  foregoiuc 
averments  there  has  been,  and  can  be,  no 
doubt"  The  appellant  having  failed  to  plead 
to  the  answer  of  appellee  setting  np  tlie  es- 
toppel, he  is  In  no  position  to  claim  more 
under  the  deed  from  his  father  than  the 
latter  might  rightfolly  convey,  and,  he  bein« 
estopped  from  claiming  title  to  any  land 
on  the  Pine  creek  side  of  the  ridge,  appel- 
lant can  claim  none. 

The  trial  judge  having  to  held,  tbe  judg- 
ment is  affirmed. 
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HABDISON  T.  PAOBk  Ooonty  Jadfc 
(Conrt  of  Appeals  of  Kentucky.    Oct  19,  1900.) 

1.  Plk&diho  ({  296*)— AKKKDimnw— AUAW- 

AITCE— DlSOBBTIOH   Of   GOUBT. 

The  qiuirterly  conrt  haa  a  large  discretion 
in  tlie  matter  of  allowing  amendments  to  plead- 
ings, and,  where  it .  twlTeves  that  amendments 
are  offered  for  some  future  ad'vmntage  on  a 
trial  in  another  court,  It  may,  without  abusing 
its  discretion,  refuse  them. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  801 ;  Dec.  Dig.  |236.*] 

2.  MARDAinra  (|  26*)— OmoB  or  Witrr. 

The  office  of  mandamus,  as  applied  to  courts, 
is  to  compel  a  court  to  act,  and  it  cannot  be 
iiisued  to  compel  an  inferior  court  to  decide  a 
matter  in  any  particular  way. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  f  62;    Dec.  Dig.  {  28.*] 

3.  Mawdaktjs  (IS  39,  53*)— Ofticb  of  Wktc. 

Where  the  quarterly  court  refused  to  allow 
certain  amendments  of  pleadings,  and  rendered 
judgment,  mandamus  would  not  lie  to  compel 
it  to  set  aside  the  judgment,  and  to  make  an 
order  allowing  the  amendments. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.   Dig.  If  84,   102-107;    Dec.   Dig.  K  39, 

Appeal  from  Ctrcait  Cionrt,  Mutilenberg 
Connty. 

"Not  to  be  officially  reported." 

Mandamus  by  T.  C  Hardlson  against  B. 
O.  Pace,  county  Judge,  to  compel  the  setttng 
aside  of  a  Judgment  and  the  making  of  an 
order  allowing  an  amended  pleading.  From 
a  Judgment  denying  the  writ,  plalntUT  ap- 
Iieala.    Affirmed. 

Robert  H.  Hardlson,  Jr.,  for  appellant 
Willis  &  Meredith,  txx  appellee. 


NUNN,  O.  J.  Appellant  was  sued  by  one 
B.  J.  Ragar  on  an  acconnt  for  damages  for 
(49.50  In  a  justice  court  In  the  county  of 
Muhlenberg.  On  a  trial  In  that  court  Ragar 
Fecovered  of  appellant  a  small  Judgment, 
from  whlcb  an  appeal  was  taken  to  the  Muh- 
lenberg quarterly  court  The  parties  entered 
into  a  trial  In  that  court  and,  after  Ragar 
bad  completed  the  introduction  of  his  testi- 
mony, appellant  paoTed  the  court  for  a  per- 
emptory Instructlmi  to  the  jury  to  find  In  his 
behalf.  The  court  refused  to  give  this  In- 
struction, and  thereupon  appellant  moved  the 
court  to  allow  him  to  withdraw  his  answer 
In  which  he  had  denied  every  allegation 
made  by  Ragar  against  him,  and  offered  to 
file  another  answer  admitting  all  that  Ragar 
had  diarged,  and  offered  to  confess  Judgment 
for  the  whole  claim  as  presented  by  Ragar. 
Ragar  by  counsel  then  offered  to  amoid  his 
claim  by  reducing  it  from  $49.00  to  $24.50. 
The  court  overruled  both  motions,  and  re- 
quired the  parties  to  proceed  with  the  trial 
of  the  case  on  the  original  pleadings,  which 
resulted  In  a  small  verdict  in  behalf  of  Ragar. 

Appellant  instituted  this  action  In  the 
Muhlenberg  circuit  court  against  R.  O.  Pace, 
judge  of  the  quarterly  court  of  that  county. 


after  the  trial  referred  to  was  had,  seeking 
a  mandamus  to  compel  the  quarterly  court 
Judge  to  set  aside  the  smari  Judgment  ren- 
dered upon  the  verdict  of  the  Jury,  and  to 
make  an  order  allowing  bis  amended  plead- 
ing to  be  filed.  The  lower  court  refused  to 
grant  this  writ,  and  appellant  appealed.  It 
Is  pretty  clear  that  appellant  on  the  trial  in 
the  quarterly  court  felt  that  he  would  be  de- 
feated after  the  court  refused  him  the  per- 
emptory Instruction,  and  he  offered  the 
amended  pleading  with  a  view  of  getting  the 
matter  In  shape  to  authorize  an  appeal  in 
his  b^alf  to  the  circuit  court,  and,  like- 
wise, Ragar's  amendment  was  offered  to  re- 
duce the  amount  below  $25  to  prevent  an 
appeal  to  the  circuit  court  The  quarterly 
court  had  Jurisdiction  of  the  subject-matter 
and  the  parties,  and  had  a  large  discretion  in 
the  matter  of  allowing  amendments  to  the 
pleadings,  and  when  the  court  believed,  as  it 
had  a  right  to  do,  that  these  amendments 
were  offered  not  for  the  purpose  of  meeting 
the  ends  of  Justice  In  the  trial  then  In  prog- 
ress before  him,  but  for  some  future  advan- 
tage on  a  trial  In  another  court  and  he 
had  a  right  to  refuse  to  bUow  them  to  t>e 
filed.  It  was  no  abuse  of  discretion  on  the 
part  of  the  court 

There  Is  another  g^round  upon  which  the 
lower  court  must  be  affirmed.  The  writ  of 
mandamus  cannot  l>e  issued  to  compel  an  in- 
ferior court  to  decide  a  matter  in  any  par- 
ticular way.  The  only  office  of  such  writ 
as  applied  to  courts,  is  to  compel  the  court 
to  act  In  the  case  at  bar  the  petition  al- 
leged that  the  court  acted,  but  acted  In  a 
way  different  from  what  appellant  desired. 
The  circuit  court  had  no  power  to  control 
the  Judgment  of  the  Inferior  court  In  that 
matter,  unless  upon  appeal  to  it  as  required 
by  law.  In  the  case  of  Shine,  Presiding 
Judge,  V.  Kentucky  Central  R.  R.  Co.,  85  Ky. 
177,  3  S.  W.  18,  8  Ky.  Law  Rep.  748,  this 
court  said:  "True,  courts  will  not  Interfere 
with  the  exercise  of  discretionary  power; 
Init  where  an  officer  or  Inferior  Judicial 
tribunal,  vested  with  it,  refuses  to  exercise 
It  at  all,  or  act  in  any  manner,  they  will,  by 
mandamus,  set  him  or  It  In  motion,  without, 
however,  controlling  the  direction.  The  Judg- 
ment in  such  a  case  must  be  left  free  to  act. 
and  reach  such  a  result  as  It  deems  proper. 
Thtis  mandamus  will  lie  to  compel  a  Judge 
to  act  upon  a  bill  of  exceptions,  or  to  receive 
a  verdict,  or  to  try  a  cause,  or  to  hold  a 
court  If  this  were  not  so,  a  denial  of  jus- 
tice would  result"  In  the  case  at  bar  the 
quarterly  court  did  not  refuse  to  act,  but 
acted  upon  appellant's  motion  and  refused  to 
allow  tbe  amendment  to  be  filed;  and,  if  the 
case  was  here  on  an  appeal,  we  would  l>e  un- 
willing to  say  that  the  court  abused  Its  dis- 
cretion In  refusing  the  amendment 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 
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JACKSON  T.  CITT  OF  OWINGSVILLEJ. 
<CoaTt  of  Appeal*  of  Kentucky.    Oct.  19,  1009.) 

Municipal  Cobpobatiors  (J  747*)  —  Neqli- 
QKNT  Acts  of  Officers— Liabilitt. 

A  city  is  not  liable  for  injnries,  sustained 
by  one  while  breaking  rock  on  the  municipal 
rock  pile  to  pay  a  fine,  in  consequence  of  a 
splinter  of  the  hammer — used  by  another  en- 
gaged in  a  like  occupation  flying  off  and  strik- 
ing him  in  the  eye,  though  the  accident  waa 
caused  by  the  negligence  of  its  officers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1573;  Dec.  Dig.  | 
747.*] 

Appeal  from  Circuit  Coiirt,  Bath  Coiinty. 
"Not  to  be  officially  reported." 
Action  by  James  Jackson  against  the  City 
of  OwingSTlIle.  From  a  Judgment  of  dis- 
missal, rendered  on  sustaining  a  general  de- 
murrer to  the  petition,  plaintiff  appeals.  Af- 
firmed. 

W.  S.  Gudgell  and  Hazelrlgg  &  Hazelrlgg, 
for  appellant.  J.  J.  Nesbit  and  0.  W.  Good- 
paster,  for  appellee. 

BARKER,  J.  The  petition  of  appellant 
states  that  the  appellee  is  a  city  of  the  fifth 
class,  and  that  appellant  was  forced,  against 
his  will,  by  the  marshal  of  the  city,  to  break 
rock  on  the  municipal  rock  pile,  in  order  to 
pay  off  and  discharge  a  fine  (euphemistically 
called  in  the  petition  an  "old  unacknowledged 
debt");  that  while  so  engaged  another  person, 
also  in  durance  vile  and  engaged  In  the  same 
occupation,  was  placed  so  near  appellant  that 
a  splinter  of  the  hammer  he  was  using  flew 
off  and  struck  appellant  In  the  eye,  wholly 
destroying  his  vision  therein.  To  recover  dam- 
ages for  this  injury  this  action  was  institut- 
ed, based  upon  the  theory  that  plaintiff's 
injury  was  caused  by  the  negligence  of  the 
ofllcers  of  the  city.  A  general  demurrer  was 
filed  by  the  appellees,  and  sustained  by  the 
court  Appellant  (plaintiff)  refusing  to  plead 
further,  his  petition  was  dismissed. 

The  Judgment  was  correct  In  enforcing 
the  criminal  laws  of  the  state  and  city,  the 
municipality  is  the  agent  of  the  state,  and 
is  not  responsible  for  the  tortious  or  negligent 
acts  of  Its  officers  while  so  engaged.  Pollock 
v.  City  of  Louisville,  13  Bush,  221,  26  Am. 
Rep.  260;  Taylor  v.  City  of  Owensboro,  98 
Ky.  271,  32  S.  W.  948,  17  Ky.  Law  Rep.  850, 
56  Am.  St  Rep.  361 ;  Jones  v.  City  of  Corbin, 
«8  S.  W.  1002,  80  Ky.  Law  Rep.  374;  Dudley 
v.  City  of  Flemingsburg,  115  Ky.  6,  72  S.  W. 
327,  24  Ky.  Law  Rep.  1804,  60  L.  R.  A.  575, 
103  Am.  St  Rep.  253;  Having  v.  City  of  Cov- 
ington, 78  S.  W.  431,  25  Ky.  Law  Rep.  1617; 
Twyman's  Adm'r  v.  City  of  Frankfort,  117 
Ky.  518,  78  S.  W.  446,  25  Ky.  Law  Rep.  1620, 
64  L.  R.  A.  572;  Simons  v.  Gregory,  120  Ky. 
116,  85  S.  W.  751,  27  Ky.  Law  Rep.  609; 
Ernst  V.  West  Covington,  116  Ky.  850,  76  S. 
W.  1089,  25  Ky.  Law  Rep.  1027,  63  L.  R.  A. 
652,  105  Am.  St  Rep.  241. 

Judgment  affirmed. 


NOTE  TO  JACKSON  v.  CITT  OF  OWINGS- 
VHiLE. 

[a]  (U.  S.  1908)  The  gathering  of  refuae  and 
waste  by  a  city,  and  the  establishment,  mainte- 
nance, and  operation  of  dumping  grounds  for  its 
ultimate  disposal,  under  the  direction  of  the  of- 
ficers of  the  city  health  department,  is  a  duty 
of  local  or  municipal  concern,  not  performed  in 
the  exercise  of  any  governmental  function ;  and 
hence  the  city  is  liable  {or  the  negligence  of  its 
officers  and  agents  engaged  in  the  performance 
of  such  work.— City  of  Denver  v.  Porter,  61  C 
C.  A.  168,  126  Fed.  288;  Denver,  U.  &  P.  R. 
Co.  v.  Same,  Id. 

[aa]  (U.  S.  1901)  A  municipal  corporation  is 
liable  in  a  court  of  admiralty  for  a  collision 
caused  by  the  negligence  of  its  servants  is 
charge  of  a  vessel  of  which  it  is  owner,  who  were 
operating  the  same  under  the  directions  of  the 
corporation ;  and  it  is  immaterial  whether  the 
vessel  was  employed  in  a  municipal  service  or 
under  orders  which  were  ultra  vires,  the  relation 
of  master  and  servant  being  sufficient  to  render 
the  corporation  responsible  under  the  rule  of 
respondeat  superior.— The  Major  Reybold  (D.  C.) 
Ill  Fed.  414. 

[b]  (Ala.  1901)  Where  a  bill  by  a  water  com- 
pany against  a  city  avers  a  discrimination  by 
the  city  against  the  complainant,  causing  it  to 
lose  its  customers  by  reason  of  certain  double 
charges,  and  the  city,  through  its  officers  and 
agents,  was  able  to  enforce  its  unjust  legula- 
tions,  it  is  not  subject  to  demurrer  on  the  ground 
that  the  acts  complained  of  were  unlawful  and 
void  acts  of  the  officers  and  agents  of  the  city, 
for  which  the  city  was  not  responsible,  as  the 
city  was  unable  to  commit  the  alleged  wrongs, 
except  through  its  agents  and  officers. — City  of 
Mobile  V.  Bienville  Water  Supply  Co.,  130  Ala. 
379.  30  South.  445. 

[bb]  (Cal.  1897)  The  rule  of  respondeat  so- 
perior  does  not  apply  to  render  a  city  liable  for 
injuries  caused  by  the  negligence  of  the  city 
engineer  in  the  performance  of  a  duty  imposed 
upon  him  by  law. — Sievers  v.  City  and  County 
of  San  Francisco,  115  Cal.  648,  47  Pac.  6Si, 
56  Am.  St  Rep.  153. 

[c]  (Colo.  1900)  A  city  authorized  generally 
by  statute  to  build  a  jail,  to  make  rules  and 
regulations  for  its  government,  and  to  appoint 
keepers,  is  not  liable  to  a  prisoner  arrested  and 
confined  in  such  jail  on  a  charge  of  violating  an 
ordinance  for  an  injury  received,  while  so  con- 
fined, throng  the  .negligence  of  the  keepers;  the 
city  acting  in  a  public  capacity  for  the  benefit 
of  the  general  public  as  well  as  its  own  inhabi- 
tants.—ftlcAuliffe  V.  City  of  Victor,  15  Cola 
App.  337,  62  Pac.  231. 

[ccl  (Conn.  1808)  In  an  action  against  a  city 
for  damages  resulting  from  a  default  of  its 
sheriff  in  permitting  the  escape  before  judgment 
of  one  arrested  under  a  civil  .process,  and  for  a 
failure  to  return  the  process,  the  plamtiff  is  re- 
quired to  prove  the  judgment  which  he  could 
liave  obtained  in  the  action  against  the  escaped 
prisoner  had  the  process  been  returned. — Sw»n 
V.  City  of  Bridgeport,  70  Conn.  143,  39  AU.  110. 

[d]  (Ga.  1898)  A  municipal  corporation,  while 
enforcing  a  valid  ordinance  requiring  citizens 
and  residents  of  the  city  to  submit  to  vaccina- 
tion, is  exercising  a  governmental  power,  and  is 
not  liable  to  a  citizen  who  may  sustain  damatte 
On  account  of  impure  vaccine  matter  administer- 
ed to  him  by  one  of  the  officers  or  agents  of 
such  corporation. — Wyatt  v.  City  of  Rome,  ItQ 
Ga.  312,  31  S.  E.  188,  42  L.  R.  A.  180,  70  Am. 
St  Kep.  41. 

[dd]  (Ga.  1900)  Where  a  person  who  was  ar- 
rested without  cause  by  the  police  officers  of  a 
city  and  confined  in  the  city  jail  suffered  in- 
juries  because  of  the  improper  construction  and 
unwholesome  condition  of  such  pail,  he  cannot 
maintain  an  action  against  the  city  for  such  in- 
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juries,  since  a  municipal  corporation  is  not  lia- 
ble for  the  illegHl  arrest  of  a  person  by  its  police 
ofiit^ers,  nor  his  consequent  imprisonment,  under 
Pol.  Code,  providinK  that  a  municipal  corpora- 
tion shall  not  be  liable  for  torts  of  policemen  en- 
gnged  in  the  discharge  of  their  duties.— Gray  v. 
City  of  Griffin,  111  Ga.  361,  36  S.  E.  792,  51 
L..  R.  A.  131. 

[e]  (Ga.  1900)  Under  Pol.  Code,  %  748,  pro- 
viding that  a  municipal  corporation  is  not  liable 
for  an  error  committed  in  the  exercise  of  judicial 
authority,  a  city  is  not  liable  in  damages  because 
its  mayor  required  of  a  person  charged  with  a 
violation  of  a  city  ordinance  a  larger  bond  for 
his  appearance  than  the  law  authorized,  though 
the  failure  of  such  person  to  give  bond,  and  his 
consequent  confinement,  was  occasioned  by  such 
act  of  the  mayor.— Gray  v.  City  of  Griffin,  111 
Ga.  3G1.  36  S.  EX  792.  51  L.  R.  A.  131. 

[eel  (111.  1806)  A  municipality  is  not  liable 
for  the  acts  of  negligence  of  its  officers,  who  are 
independent  of  the  corporation  as  to  their  tenure 
of  office  and  the  manner  of  discharging  their 
duties. — Backer  v.  West  Chicago  Park  Com'rs, 
66  111.  App.  .WT. 

ff )  (III.  1896)  The  West  Chicago  park  com- 
missioners is  a  municipal  corporation,  and,  as 
such,  is  not  liable  for  damages  resulting  from 
the  negligence  of  its  officers  in  giving  an  employ^ 
a  vicious  and  unsafe  horse  to  use. — Backer  v. 
West  Chicago  Park  Com'rs,  66  111.  App.  507. 

[ff J  (111.  1809)  A  city  is  not  liable  for  an  as- 
sault committed  by  a  special  policeman  while  in 
the  performance  of  his  duties.  Judgment  (1898) 
78  111.  App.  312,  affirmed.— Craig  v.  City  of 
Charleston,  180  111.  154.  54  N.  E.  184. 

[g]  (111.  1899)  Where  the  charter  of  a  city 
empowered  the  common  council  to  support  and 
maintain  schools,  to  grade  and  regulate  the  same, 
to  erect  and  purchase  school  buildings,  to  assess 
a  tax  for  the  same,  and  to  enact  such  ordinances 
as  nxajr  be  necessary  to  carry  said  powers  into 
effect,  it  is  no  defense  to  an  action  against  said 
council,  for  an  alleged  illegal  discrimination 
against  children  of  African  descent,  that  the 
acts  complained  of  were  done  or  permitted  by  a 
board  of  education  to  whom  the  council  had 
delegated  the  "power  to  indicate  and  determine 
what  schools  tne  pupils  of  the  public  schools 
shall  attend."— People  v.  City  of  Alton,  179  111. 
615   54  N   E  421 

fgg]  (Ind.  1901)'  Under  Homer's  Rev.  St. 
ISOT,  fS  7060,  7061.  giving  control  of  the  depart- 
ment of  health  and  charities  to  tliree  commis- 
sioners who  shall  be  practicing  physicians  and 
placing  in  their  charge  the  city  hospital  and  tht 
efficient  regulation  and  management  thereof,  the 
board  acts  for  the  public,  and  not  as  agent  of 
the  municipality  in  its  corporate  character ;  and 
hence  a  city  is  not  liable  to  a  patient,  treated 
without  charge  at  the  city  hospital,  injured  by 
the  alleged  unskillful  treatment  of  a  physician 
employed  therein. — Williams  v.  City  of  Indian- 


apolis, 26  Ind.  App.  628,  60  N.  E.  367. 

"1   (Iowa,  1806)     ■ 
acts  of  its  officers,  under  an  illegal  ordinance, 


[h]   (Iowa,  1806)    A  town  is  not  liable  for  the 


attempting  to  enforce  the  police  powers  of  the 
town. — Easterly  v.  Incorporated  Town  of  Irwin, 
99  Iowa,  694,  68  N.  W.  910. 

[hh]  (Iowa.  1900)  While  driving  along  the 
street  of  defendant  city,  plaintiff's  horse,  being 
frightened  by  the  employes  of  defendant's  fire 
department,  ran  off,  injuring  plaintiff,  who  sued 
to  recover  for  her  injuries.  Held,  that  there 
could  be  no  recovery,  as  the  employes  were  pub- 
lic officers  engaged  in  a  public  duty  at  the  time 
of  the  acddent.— Saunders  v.  City  of  Ft.  Madi- 
son. Ill  Iowa,  102,  82  N.  W.  428. 

[hhhl  (Iowa,  1906)  A  municipal  corporation 
is  not  liable,  in  the  absence  of  a  statute  imposing 
a  liability,  for  the  negligence  of  its  officers  in 
executing  health  regulations  adopted  for  the  pur- 
pose of  preventing  the  spread  of  contagious  dis- 
eases; for  it,  while  undertaking  such  duty,  is 
performing  a  governmental  function. — Beeks  v, 
rHckinson  County,  131  Iowa,  244,  108  N.  W. 
311,  6  L.  R.  A.  IN.  8.)  831. 
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[i]  (Kan.  1896)  Cities  are  not  liable  in  an  ac- 
tion for  false  imprisonment  for  the  acts  of  their 
officers  while  enforcing  invalid  ordinances. — 
City  of  Caldwell  v.  Prunelle,  57  Kan.  511,  46 
Pac  949 

[ii]  (Ky.  1877)  Under  Gen.  St.  c.  67,  8  8, 
providing  that  if  the  life  of  any  person  is  de- 
stroyed by  the  willful  neglect  of  any  person  or 
corporation,  or  its  agents  or  servants,  an  action 
may  be  maintained  against  such  person  or  cor- 
poration, a  city  is  not  liable  for  the  alleged  loss 
of  life  through  the  alleged  willful  neglect  of  its 
police  officers,  where  such  officers  arrested  the 
intestate  on  a  charge  of  felony  without  a  war- 
rant and  removed  her  to  a  jail,  which  it  was 
claimed  caused  her  death. — Pollock's  Adm'r  v. 
City  of  Txjuisville,  76  Ky.  (13  Bush)  221,  26  Am. 
Rep.  260. 

[iiil  (Ky.  1877)  A  municipal  corporation,  be- 
ing required  by  the  sovereign  power  to  establish 
and  maintain  a  fire  department,  is  not  liable  for 
an  injury  to  a  person  on  the  street  who  was 
struck  by  fire  apparatus  in  proceeding  to  extin- 
guish a  fire,  on  the  ground  that  the  injury  re- 
sulted from  the  negligence  of  the  employes  and 
of  defective  machinery,  as,  the  duties  being  im- 
posed by  the  legislature,  and  the  proper  exercise 
of  them  depending  on  the  judgment  of  those  of 
whom  they  are  required,  the  corporation  is  not 
responsible  in  damages  either  for  a  failure  to 
perform  them  or  for  errors  in  their  perform- 
aace. — Greenwood  v.  City  of  Louisville,  76  Ky. 
(13  Bush)  226,  26  Am.  Rep.  263. 

[jl  (Ky.  1897)  A  city  is  not  liable  for  the 
trespass  committed  by  its  officers  in  enforcing  a 
void  judgment  for  a  fine  where  the  charge  was 
an  offense  against  the  general  law  of  the  state. 
—Fox  v.  City  of  Richmond,  19  Ky.  Law  Rep. 
326,  40  S.  W.  251. 

[jj]  (Ky.  1900)  A  city  is  not  liable  for  the 
tort  of  its  police  officers  in  making  an  unlawful 
arrest. — Bean  v.  City  of  Middlesboro,  22  Ky. 
Law  Rep.  415,  .57  S.  W.  478. 

[jjj]  (Ky.  1900)  As  a  person  injured  by  the 
violation  of  a  statute  may  recover  from  the  of- 
fender such  damages  as  he  may  sustain  thereby, 
a  city  is  liable  in  damages  to  one  who  is  injur- 
ed by  the  acts  of  its  officers  in  violation  of  Ky. 
St  i  3909,  providing  that  it  shall  not  be  lawful 
to  locate  or  maintain  any  pest  house  within  a 
distance  of  one  mile  of  the  boundary  line  of  a 
city,  though  the  statute  provides  a  remedy  by 
action  only  against  the  city  officers. — City  of 
Henderson  v.  Clayton,  22  Ky.  Law  Rep.  283, 
57  S.  W.  1,  53  L.  R.  A.  145. 

[k]  (Ky.  1900)  A  city  is  not  liable  for  an  in- 
jury to  a  stock  of  goods  by  water,  resulting 
from  the  negligence  of  its  firemen  in  attempting 
to  extinguish  a  fire.— Davis  v.  City  of  Lebanon, 
108  Ky.  688,  57  S.  W.  471,  22  Ky.  Law  Rep. 
384. 

[kk]  (Ky.  1904)  Where  a  city,  acting  In  ita 
governmental  capacity,  passed  ordinances  for 
the  care  of  persons  having  contagious  diseases  at 
the  pesthouse,  and  for  their  removal  thereto,  the 
city  could  not  be  a  participant  in  the  negligent 
acts  of  its  officers  who  had  charge  of  the  en- 
forcement of  such  ordinances. — Twyman's  Adm'r 
V.  Board  of  Councilmen  of  Frankfort,  78  S.  W. 
446,  117  Ky.  518,  25  Ky.  Law  Rep.  1620,  64  L. 
R.   A.  572. 

[kkk]  (Ky.l904)  Where  plaintirs  decedent 
was  confined  in  a  contagious  hospital  of  a  city, 
and  died  by  reason  of  maltreatment  received 
from  the  city's  officers  in  charge  thereof,  plain- 
tiff's remedy  was  by  indictment  of  such  officers 
and  a  civil  action  against  the  individuals  guilty 
of  such  wrongs. — Cty  of  Lexington  v.  Batson's 
Adm'r.  81  S.  W.  264,  118  Ky.  489,  26  Ky.  Law 
Rep.  3C3. 

[1]  (Ky.  1906)  A  person  having  a  cause  of 
action  for  indignities  offered  by  city  officials 
having  him  in  charge  while  working  on  the 
streets  during  his  imprisonment  on  conviction 
for  violating  a  city  ordinance  must  bring  the  a» 
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tion  asainat  the  officials,  and  not  against  the 
city— Bartlett  v.  City  of  Paducab,  91  S.  W. 
264,  28  Ky.  Law  Rep.  1174 ;  Murray  v.  Same, 
91  S.  W.  265,  28  Ky.  Law  Rep.  1135. 

[II]  (Mass.)  Where  a  municipal  corporation 
elects  or  appoints  an  officer,  in  obedience  to  an 
act  of  the  legislature,  to  perform  a  public^  serv- 
ice, in  which  the  city  or  town  has  no  particular 
interest,  and  from  which  it  derives  no  special 
benefit  or  advantage  in  its  corporate  capacity, 
but  which  it  is  bound  to  see  performed  in  pur- 
suance of  a  duty  imposed  by  law  for  the  gener- 
al welfare  of  the  inhabitants  or  of  the  commu- 
nity, such  officer  cannot  be  regarded  as  a  serv- 
ant or  agent  of  the  town  or  city. — (1860)  Hat- 
ford  v.  City  of  New  Bedford,  82  Mass.  (16 
Gray)  297;  (1861)  Walcott  v.  Inhabitants  of 
Swampscott,  83  Mass.  (1  Alien)  101;  (1861) 
Buttrick  V.  City  of  Lowell,  83  Mass.  (1  Allen) 
172,  79  Am.  Dec  721 ;  (1861)  Kimball  v.  City 
of  Boston,  83  Mass.  (1  Allen)  417 :  (1862)  Ros- 
sire  V.  City  of  Boston,  86  Mass.  (4  Allen)  57; 
(1862)  Griggs  v.  Foote,  86  Mass.  (4  Allen)  195 ; 
(1864)  City  of  New  Bedford  v.  Inhabitants  of 
Taunton,  ftl  Mass.  (0  Allen)  207;  (18C8)  Bar- 
ney V.  City  of  Lowell,  98  Mass.  570;  (1873) 
Dunbar  v.  City  of  Boston.  112  Mass.  75 ;  (1875) 
Alger  v.  Inhabitants  of  Easton,  119  Mass.  77. 

[III]  (Mass.  1900)  A  liquor-licensing  board  do 
not  act  as  agents  of  the  city  or  town,  but  as 
public  officers,  and  in  the  absence  of  any  statute 
to  the  contrary  the  municipality  is  not  answer- 
able for  the  acts  of  such  officers. — McGinnis  v. 
Inhabitants  of  Medway,  176  Mass.  67,  57  N.  R 
210. 

[m]  (Mass.  1906)  A  city  is  not  liable  for  in- 
juries to  a  third  person  by  the  negligence  of  its 
servant,  while  engaged  in  the  removal  of  ashes 
from  a  dwelling  house,  for  which  it  received  no 
compensation,  under  Rev.  Laws,  c.  25.  J  !■*,  au- 
thorizing a  town  to  contract  for  the  disposal  of 
its  "refuse,"  notwithstanding  the  city  also  re- 
moved ashes  from  steam  boilers,  for  which  it 
charged  a  nominal  sum  only  sufficient  to  pay  for 
the  service.— Haley  v.  City  of  Boston,  191  Mass. 
201.  77  N.  E.  888.  5  L.  B.  A.  (N.  S.)  1005. 

[mm]  (Mich.  1897)  One  injured  by  the  negli- 
gence of  a  city  board  of  health  in  allowing  one 
who  had  been  exposed  to  smallpox  to  enter 
plaintiffs'  boarding  house  as  a  guest,  cannot  sue 
the  city,  since  the  board  of  health  represents 
the  entire  state.— Gilboy  v.  City  of  Detroit,  73 
N.  W.  128,  115  Mich.  121,  4  Detroit  Leg.  N. 
841 

[ramml  (Mich.  1898)  If  the  officers  of  a  board 
of  health  do  their  work  negligently,  and  there- 
by cause  unnecessary  damage,  such  officers, 
and  not  the  city,  are  liable,  if  any  one  is.— 
Webb  V.  Board  of  Health  of  City  of  Detroit, 
116  Mich.  516.  74  N.  W.  734,  5  Detroit  Leg. 
N.  1,  72  Am.  St.  Rep.  .541. 

[n]  (Neb.  1002)  A  city  is  not  liable  for  the 
manner  in  which  the  board  for  the  inspection  of 
buildings  exercises  its  office,  and  no  recovery 
can  be  had  against  it  for  the  alleged  wrongful 
tearing  down  of  certain  frame  buildings,  con- 
demned by  the  board  as  nuisances  under  pro- 
visions of  a  municipal  ordinance,  because  with- 
in fire  limits.— Murray  v.  City  of  Omaha.  66 
Neb.  279.  92  N.  AV.  2i)9.  103  Am.  St.  Rep.  702. 

[nn]  (N.  Y.  1896)  Police  officers  appointed  by 
a  city  in  obedience  to  a  statute  are  not  agents 
or  servants  for  whose  torts  the  city  will  be 
liable,  under  the  rule  of  respondeat  superior. — 
Woodhiill  v.  City  of  New  York,  150  N.  Y.  450, 
44  N.  B.  1038. 

[nnn]  (N.  Y.  1806)  A  policeman  appointed  by 
the  board  of  trustees  of  the  Brooklyn  bridge  in 
pursuance  of  Laws  1875,  c.  300.  Si  8,  authoriz- 
ing the  board  to  appoint  an  adequate  police 
force,  and  to  regulate  and  direct  the  same  for 
the  protection  of  the  bridge  and  persons,  etc., 
passing  over  the  same,  and  conferrmg  upon  the 
policemen  so  appointed  nil  the  powers  of  police- 
men of  the  cities  of  New  York  and  Brooklyn, 


is  a  public  officer,  for  whose  torts  the  cities  are 
not  responsible.  28  N.  T.  S.  120,  76  Han,  390 
(1894)  reversed.— Woodhull  v.  City  of  New 
York.  150  N.  Y.  450,  44  N.  E.  1038. 

[o]  (N.  Y.  1898)  Certain  employes  of  defend- 
ant, a  municipal  corporation,  were  directed  to 
remove  certain  trunks  and  bags  from  a  side- 
walk, where  they  constituted  an  incumbrance, 
which  it  was  the  duty  of  the  city  to  remove,  and 
to  carry  them  to  the  corporation  :^ard  for  reten- 
tion for  the  purpose  of  redemption  under  the 
city  ordinances.  Acting  solely  on  a  reasonable 
and  honest,  but  erroneous,  belief  that  a  bag 
held  by  plaintiff  was  one  of  those  they  had  tak- 
en in  custody,  they  undertook  to  take  it  from 
him,  and,  in  so  doing,  inflicted  injuries.  Held, 
that  plaintiff  was  entitled  to  damages  therefor. 
—Scott  V.  City  of  New  York,  60  N.  Y.  S.  191, 
27  App.  Div.  240. 

[oo]  (N.  Y.  1808)  Since  the  duties  of  an  at- 
tendance officer,  under  Laws  1894.  c.  671  (Com- 
pulsory Education  Act),  are  prescribed  by  the 
act.  and  power  only  to  appoint  and  remove  such 
officer  and  prescribe  duties  not  inconsistent  with 
the  act  is  reserved  to  the  board  of  education,  the 
rule  of  respondeat  superior  does  not  apply,  and 
the  board  is  not  liable  for  misuser  by  such  of- 
ficer.— Reynolds  v.  Board  of  Education  of  Union 
Free  School  Dist,  53  N.  Y.  S.  75,  33  App.  Div. 
88 

fooo]  (N.  Y.  1898)  Since  Consolidation  Act.  f 
704.  charees  the  commissioner  of  street  cleaning 
of  New  York  with  the  duty  of  removing  from 
the  city,  or  otherwise  disposing  of,  ashes  and 
garbage,  as  often  as  the  public  health  may  re- 
quire, the  city  is  not  liable  for  a  personal  injury 
caused  by  the  driver  of  a  vehicle  in  the  street- 
cleaning  department  while  employed  in  removing 
garbage  from  houses,  as  under  the  act  it  was 
not  a  duty  performed  for  the  benefit  of  the  city 
as  a  corporation,  but  a  general  governmental 
function  performed  for  the  general  welfai-e  of 
all  the  peonle.— Davidson  v.  City  of  New  York, 
.54  N.  Y.  S.  51.  24  Misc.  Rep.  560. 

[p]  (N.  Y.  1899)  Consolidation  Act.  i  704.  as 
amended  by  Laws  1892,  c.  269.  provides  that 
the  department  of  street  cleaning  in  the  city  of 
New  York  shall  keep  its  streets  in  repair,  and 
see  that  they  are  thoroughly  cleaned,  and  re- 
move the  sweepings,  ashes,  and  garbage  as  often 
as  the  public  health  and  use  of  the  streets  re- 
quire it  to  be  done.  The  nesrligence  of  the  driv- 
er of  an  ash  cart,  employed  in  the  street-clean- 
ing department,  caused  the  death  of  plaintiffs' 
intestate.  Held,  that  the  city  is  liable,  because  ■ 
acting,  in  relation  to  the  care  of  the  streets,  in 
the  discharge  of  a  special  power  granted  to  it 
by  the  legislature,  in  the  exercise  of  which  it  is 
a  legal  individual,  as  distinguished  from  its  gov- 
ernmental functions,  where  it  acts  as  a  soveiv 
eign.  Judgment  and  order  (1897)  45  N.  Y.  S. 
592,  17  App.  Div.  536,  4  N.  Y.  Ann.  Cas.  1.S6. 
reversed.- Missano  v.  City  of  New  York,  54  N. 
E.  744,  160  N.  Y.  123. 

[pp]  (N.  Y.  1899)  The  duty  imposed  on  New 
York  City  of  removing  the  dirt  accumulating  in 
the  streets,  and  ashes  and  garbage  from  abut- 
ting residences,  by  Laws  1892,  c.  269,  i  704,  is 
a  quasi  private  duty,  and  no  part  of  the  exer- 
cise of  the  city's  governmental  powers,  and 
hence  the  city  is  liable  for  the  torts  of  its  serv- 
ants while  engaged  in  its  performance  of  such 
duty.— Quill  v.  City  of  New  York,  55  N.  Y.  S. 
88!).  36  App.  Div.  47a 

Ippp]  (N.  Y.  1899)  A  city  is  not  liable  for 
negligent  injury  inflicted  on  a  truant  schoolboy 
by  an  attendance  officer  while  in  the  perform- 
ance of  his  duties;  the  appointment  of  such 
officers  being  required,  and  their  duties  beis; 
prescribed,  by  Laws  1894,  c.  671.  as  amended  by 
Laws  1890,  c.  606,  thereby  making  them  officers 
of  the  state,  and  not  servants  of  the  city.— 
Rhall  v.  Board  of  Elducation  of  New  York 
City,  67  N.  Y.  S.  977,  40  App.  Div.  412. 

[ql  (N.  Y.  1900)  The  fact  that  a  city  permits 
its  police  department  to  construct  or  use  a  wir>- 
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and  that  such  department  is  created  by  law 
for  the  discharge  of  a  public  duty,  will  not  re- 
lease the  city  from  responsibility  for  injuries  re- 
sulting from  defective  erection  of  the  wire. 
Judgment  (1899)  55  N.  Y.  S.  850,  37  App.  Div. 
307,  affirmed— Twist  v.  City  of  Rochester,  59 
N.  E.  1131,  165  N.  T.  619. 

[qq]  (N.T.  1900)  Consolidation  Act,  {  1029. 
provides  that  title  to  all  school  property  in  the 
city  of  New  York  shall  be  vested  in  the  mayor, 
aldennen,  and  commonalty  of  said  city,  but 
shall  be  under  the  care  and  control  of  the  board 
of  education,  and  all  suits  in  relation  to  the 
same  shall  be  brought  in  the  name  of  said  board. 
Plaintiff,  a  pupil  in  the  public  schools,  while  on 
the  playground,  which  Dad  a  board  floor/  fell 
and  caught  her  leg  in  a  hole  in  the  flooring, 
whereby  she  sustained  injuries,  for  which  she 
sued  the  city.  Held,  that  the  city  was  not  lia- 
ble, as  it  could  not  be  held  for  the  negligence  of 
the  board  of  education. — Brown  v.  City  of  New 
York,  68  N.  Y.  S.  382.  32  Misc.  Rep.  571. 

[qqq]  (N.  Y.  1904)  The  bureau  of  buildings  of 
the  borough  of  Manhattan  is  not  an  administra- 
tive department  of  the  city,  rendering  the  city 
liable  for  the  default  of  the  superintendent. — 
(1004)  McGuinnesa  v.  Allison  Realty  Co..  93  N. 
Y.  S.  267,  40  Misc.  Rep.  8,  affirmed  (1906)  Mc- 
Ouiness  v.  Same,  97  N.  Y.  S.  1141,  111  App. 
Div.  926. 

frl  (N.  C.  1897)  A  city  is  not  liable  for  ar- 
rests  made  by  its  policeman  for  yiolation  of  its 
ordinances,  and  the  commitment  to  prison  of 
the  person  arrested,  even  if  the  officer  is  neg- 
ligent, acts  under  a  mistake,  or  uses  violence 
in  making  the  arrest  and  commitment,  but 
is  liable  only  for  failure  or  neglect  to  pro- 
vide a  prison  so  furnished  as  to  afford  reason- 
able comfort  and  protection  from  suffering  and 
injuries  to  health,  and  for  failure  to  exercise 
ordinary  care  in  procuring  necessaries  for  pris- 
oners and  supervising  its  subordinates. — Coley 
V.  City  of  Statesville,  121  N.  C.  301,  28  S.  E. 
4S2. 

frrl  (N.  C.  1900)  A  policeman  though  appoint- 
ed by  the  mayor  and  aldermen  of  a  city.  Is  a 
state  officer,  and  not  an  officer  of  the  city,  for 
whose  torts  such  city  is  liable,  in  the  absence 
of  a  statute  imposing  liability. — Mcllhenney  v. 
City  of  Wilmington,  127  N.  C.  140,  37  S.  E. 
187,  50  L.  R.  A.  470. 

[rrrl  (N.  C.  1900)  The  fact  that  a  policeman 
was  notoriously  careless  and  incompetent,  and 
that  this  was  known  to  the  mayor  and  aldermen 
when  they  made  the  appointment,  does  not  ren- 
der the  city  liable  for  his  torts. — Mcllhenney  v. 
City  of  Wilmington.  127  N.  C.  140,  37  S.  E. 
187,  50  L.  R.  A.  470. 

fsl  (X.  C.  1001)  A  city  is  not  liable  in  dam- 
ages to  one  who  was  arrested  and  detained  under 
I^ws  1893.  c.  214,  ii  14,  15,  25.  on  the  ground 
of  baring  been  exposed  to  smallpox,  where  the 
officers  acted  properly  and  without  malice. 
though  the  plaintiff  may  have  suffered  damage 
thereby'.— Levin  v.  City  of  Burlington,  129  N. 
C.  184.  39  S.  E.  822.  55  U  K.  A.  306. 

[ss]  (Ohio,  1808)  A  city  is  not,  in  the  ab- 
sence of  any  statutory  provision,  liable  in  dam- 
ages to  one  injured  by  the  negligent  acts  of  its 
fire  department  or  any  of  its  members. — Freder- 
ick v.  City  of  Columbus,  58  Ohio  St.  538,  51  N. 

[ass]  (Ohio,  1898)  A  city  is  not  liable  for 
damages  arising  from  the  act  of  its  board  of 
health  in  quarantining  plaintiff's  house  and 
place  of  business.— Turner  v.  City  of  Toledo,  15 
Ohio  CIr.  Ct.  R.  027,  8  O.  C.  D.  196. 

Itl  (Ohio.  1903)  A  city,  in  constructing  and 
maintaining  a  workhouse,  acts,  not  in  its  cor- 
porate, but  in  its  governmental,  capacity,  and 
hence  is  not  liable  to  a  prisoner  in  such  work- 
house for  injuries  received  by  him  through  the 
wrongful  acts  of  the  superintendent  thereof. — 
Rose  V.  City  of  Toledo,  24  Ohio  CIr.  Ct.  R.  .'540. 

jttl  (Or.  1902)  The  board  of  fire  commission- 
ers appointed  under  a  city  charter  authorizing 


the  mayor  to  appoint  a  board  of  fire  commis- 
sioners, which  board  shall  have  exclusive  power 
and  authority  to  organize  and  control  the  fire 
department,  is  not  an  independent  body,  but  its 
acts  are  those  of  the  city,  for  which  It  is  liable. 
—Wagner  v.  City  of  Portland,  40  Or.  389,  67 
Pac  300. 

[ttt]  (Pa.  1904)  Where  the  public  building 
commission  created  by  Act  Aug.  5,  1870  (P.  L. 
1871,  p.  1548).  employed  an  operator  of  an 
elevator  in  a  city  building,  which  at  the  time  of 
the  accident  was  in  the  control  of  the  city  and 
was  used  in  carrying  the  public  to  the  courts,  the 
city  is  liable  to  a  passenger  injured  by  the  neg- 
ligence of  the  operator. — Fox  v.  City  of  Phila- 
delphia, 208  Pa.  127,  57  AU.  356,  65  L.  R.  A, 
214. 

[u]  (Pa.  1904)  Police  officers,  in  the  preserva- 
tion of  the  peace,  are  not  agents  or  servants  of 
a  borough ;  their  powers  and  duties  are  derived 
from  the  state,  to  which  their  primary  respon- 
sibility is  due ;  therefore  the  borough  is  not  lia- 
ble for  their  omissions  or  commissions,  mal- 
feasance or  nonfeasance  in  the  performance  of 
their  duties. — Miller  v.  Borough  of  Hastings,  % 
Pa.  Super.  Ct.  569. 

[uu]  (Pa.  1905)  The  city  of  Philadelphia, 
which  is  coterminous  with  the  first  school  dis- 
trict of  Pennsylvania,  and  has  legal  title  to  the 
public  school  buildings  therein,  is  not  liable  in 
damages  for  injuries  to  a  pupil  in  a  public 
school  by  a  fall  of  a  part  of  the  plastering  from 
the  ceiling  of  a  schoolroom,  although  the  board 
of  education  and  its  architect  had  several  weeks' 
notice  of  the  defect  in  the  ceiling  before  the  ac- 
cident occurred.  The  ground  for  the  city's  ex- 
emption in  such  a  case  is  that  the  school  build- 
ings are  in  the  actual  possession  and  control  of 
the  sectional  school  board  and  board  of  public 
education,  and  that  the  city  has  no  voice  in  the 
selection  of  the  officers,  agents,  or  architects  of 
the  school  district,  and  no  power  to  remove 
them.— Rosenblit  v.  City  of  Philadelphia,  28  Pa. 
Super.  Ct.  587. 

[uuu]  (R.  1. 1898)  In  an  action  against  a 
city  for  an  unlawful  arrest  by  its  police  officers, 
it  was  alleged  that  the  complainant  was  negli- 
gently cared  for  while  temporarily  confined  in 
its  police  station.  Held,  that  such  negligence 
did  not  render  the  city  liable,  since,  in  caring 
for  persons  under  arrest,  the  city  discharged  a 
public  duty,  for  the  conduct  of  which  it  Is  not 
responsible.— Kelly  v.  Cook,  21  R.  1.  29,  41  Atl. 
571. 

[v]  (R.  1. 1898)  A  city  is  not  liable  for  an 
unlawful  arrest  and  imprisonment  by  its  polic* 
officers,  since  such  officers,  being  appointed  by 
the  city  to  perform  a  public  service,  are  not 
such  agents  or  servants  as  render  the  city  lia- 
ble for  their  acts.— Kelly  y.  Cook,  21  R.  I.  29, 
41  Atl.  571. 

[vv]  (Tenn.  1809)  While  a  municipal  corpo- 
ration is  not  liable  for  personal  torts  commit- 
ted by  a  policeman,  if  he  acts  under  the  direc- 
tion or  with  the  sanction  of  the  authorities  his 
acts  become  those  of  the  conwration,  for  which 
it  is  responsible. — Town  of  Johnson  City  ▼. 
Wolfe,   103  Tenn.  227.  52  S.  W.  901. 

[vvv]  (Tex.  1890)  Where  a  city  is  empowered 
to  provide  by  ordinance  for  the  quarantine  of 
persons  infected  with  pestilential  diseases,  its 
health  physician,  in  enforcing  quarantine  as  to  a 
family  residing  in  the  city,  acts  as  a  public  of- 
ficer in  discharge  of  public  duties,  and  not  as 
the  city's  agent  for  the  private,  corporate  bene- 
fit of  the  city,  and  it  is  not  liable  for  his  neg- 
ligent or  willful  acts  In  the  discharge  of  his  du- 
ties.—Bates  V.  City  of  Houston  (Tex.  Civ.  App.) 
37  S.  W.  383,  14  Tex.  Civ.  App.  287. 

fw]  (Tex.)  A  city  is  not  liahle  for  trespass 
committed  by  its  mayor,  police  force,  and  city 
physician  in  quartering  and  detaining  a  body  of 
yellow-fever  suspects  in  plaintiff's  hotel  for  six 
days,  where  such  action  was  not  authorized  nor 
ratified  by  the  city  council.— (Civ.  App.  19(K)) 
City  of  San  Antonio  v.  White,  57  S.  W.  858,  at 
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firmed  White  v.  City  of  San  Antonio  (1901)  60 
S.  W.  426,  94  Tex.  313.  „ 

[x]  (Tex.  1901)  Under  Rev.  St  arts.  4328, 
4330,  which  malte  health  officers  of  a  city  officers 
of  the  state,  and  hence  vest  them  with  func- 
tions of  interest  to  the  public  at  lar^e,  a  city 
is  not  liable  in  damasjes  for  the  negligence  or 
misconduct  of  such  officers  in  enforcini;  quaran- 
tine reaslations.  Judgment  City  of  San  Anto- 
nio V.  White  (Civ.  App.  1900)  57  S.  W.  858.  af- 
firmed.—White  V.  City  of  San  Antonio,  94  Tex. 
313.  60  S.  W.  426. 

[y]  (Tex.  1902)  The  chief  of  police  of  the 
city  of  Galveston,  acting  under  the  instructions 
of  the  mayor  to  impress  any  horses  he  could 
find  to  be  used  in  removing  the  dead  and  caring 
for  the  sick  after  the  flood  in  that  city,  Septem- 
ber 8,  1900,  directed  a  policeman  to  get  a  team 
anywhere  he  could,  and  the  policeman  toolt  de- 
fendant's horses  without  his  knowledge  and  con- 
sent. Held  that,  in  the  absence  of  anything  to 
show  that  the  city  had  any  charter  power  to  im- 
press personal  property  of  any  kind,  it  was  not 
liable  for  the  trespass,  since  a  municipal  cor- 
poration is  not  liable  for  torts  of  its  officers 
unless  within  scope  of  their  authority. — City  of 
Galveston  v.  Brown,  28  Tex.  Civ.  App.  274,  67 
S.  W.  156. 

[z]  (Tex.  1903)  Where  plaintiff  was  injured 
by  the  negligence  of  a  fireman  driving  a  hose 
cart  during  a  parade  ordered  by  the  city  coun- 
cil, and  while  engaged  in  the  line  of  his  duty, 
the  city  was  not  liable  therefor,  whether  the  city 
had  authority  to  direct  its  fire  department  to 
take  part  in  the  parade  or  not.— Blankenship  v. 
City  of  Sherman,  33  Tex.  Civ.  App.  507,  76  S. 
W.  805. 


BOARD  OF  EDUCATION  OF  MERCER 

COUNTY  v.  ALLIN  et  al. 

SAME  v.  COMMONWEALTH  et  al. 

(Court  of  Appeals  of  Kentucky.     Oct  13, 
1909.) 

1.  Attobset  and  Client  (|  126*)— Patmem 
or  Monet  Collected— Power  of  Coubt— 
Jddoment. 

Under  the  express  provisions  of  Civ.  Code 
Prac.  {  444,  a  judgment  may  be  obtained  on 
motion  by  a  client  against  his  attorney  for 
money  collected  or  property  received. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  i  266;    Dec.  Dig.  §  126.*] 

2.  ArroBNET  and  Client  (S  126*)— School 
Fund— Collection. 

Under  Acts  1908,  p.  133,  c.  56  (Ky.  St 
1909,  §  4420a),  vesting  the  title  to  all  school 
property,  excepting  that  ^iven  to  those  districts 
not  embraced  by  the  act,  m  the  county  board  of 
education,  any  money  due  under  a  judgment  re- 
covered by  the  commonwealth  in  an  action  to 
recover  into  tlie  common  school  fund  of  a  coun- 
ty money  claimed  to  be  due  for  violation  of  a 
bond  belonged  to  the  county  board  of  educa- 
tion, which  became  the  real  party  in  interest 
and  the  real  client  of  the  county  attorney,  who 
was  by  the  judgment  directed  to  collect  the 
same ;  and  hence  the  board  was  the  proper  par- 
ty to  ask  a  rule  requiring  the  county  attorney 
to  pay  over  the  money. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  $  271 ;   Dec.  Dig.  $  120.*] 

3.  Parties  (S  40*)  —  Intebvention  —  Neces- 
BABT  Parties. 

Civ.  Code  Prac.  {  23,  provides  that  any 
person  may  be  made  a  defendant  who  claims  an 
interest  in  the  controversy  adverse  to  plaintiff, 
or  who  is  necessary  to  a  complete  determina- 
tion  of   the   action.      Section  28   provides   that 


the  court  may  determine  any  controversy  be- 
tween parties  before  it  if  it  can  do  so  without 
prejudice  to  others ;  but,  if  not,  it  must  require 
such  other  persons  to  be  made  parties.  The 
commonwealth  recovered  a  judgment  for  the 
l>eneQt  of  the  common  schools  of  a  county, 
which  judgment  directed  the  county  attorney  to 
collect  the  amount  thereof  and  see  that  it  was 
converted  into  the  school  fund.  Thereafter  the 
county  attorney  filed  a  petition  in  the  suit  ask- 
ing the  court's  advice  as  to  the  distribution  of 
the  amount  remaining  in  his  hands  after  pay- 
ment of  costs,  expenses,  etc.  Held  that,  the 
county  attorney  having  made  himself  a  party 
to  the  action  and  the  county  board  of  education 
being  entitled  under  the  law  to  whatever  was 
due,  it  should  have  been  allowed  on  petition 
to  become  a  party  to  the  action,  and  to  liti- 
gate the  questions  between  it  and  the  county 
attorney  as  to  the  amount  due. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  i  62;   Dec.  Dig.  {  40.*] 

Appeal  from  Circuit  Court,  Mercer  County. 

•To  be  offlclally  reported." 

Actions  between  the  County  Board  of  Edu- 
cation of  Mercer  County  and  W.  I.  Allln  and 
others,  and  between  such  board  and  tbe  Com- 
monwealth of  Kentucky  and  others.  From 
the  judgment  In  each  case,  the  board  appeals. 
Reversed  and  remanded. 

E.  H.  Gaither,  Tom  B.  McGregor,  Asst 
Atty.  Gen.,  and  J.  Morgan  Chinn,  for  appel- 
lant W.  I.  AUin  and  B.  F.  Uoach,  for  apiiel- 
lees. 

CLAY,  C.  These  two  appeals  Involv* 
the  same  subject,  and  tbe  parties  thereto 
have  agreed  that  they  shall  be  considered 
and  heard  together.  In  1907,  In  an  action 
of  Commonwealth  of  Kentucky,  by  Ora  U 
Adams,  County  Superintendent  of  Common 
Schools  of  Mercer  County,  ▼.  D.  C.  Heath  & 
Co.,  a  judgment  was  rendered  setting  aside 
a  former  judgment  against  D.  C.  Heath  & 
Co.,  and  requiring  that  company  to  pay  to 
the  common  schools  of  Mercer  county  the 
sum  of  $10,000,  with  interest.  In  December, 
1908,  D.  C.  Heath  &  Co.  paid  to  W.  I.  Allln, 
county  attorney,  something  over  $12,O00l 
This  payment  was  made  under  the  Judgment 
referred  to,  which  directed  Allln  to  collect 
the  judgment  and  see  that  It  was  converted 
Into  the  school  fund  of  Mercer  county.  On 
January  29,  1909,  appellant  County  Board  of 
Education  for  Mercer  County  served  notice 
upon  W.  X.  Allln,  county  attorney,  that  on 
the  9th  day  of  February,  1909.  It  would  move 
the  circuit  court  for  a  judgment  against  him 
for  the  sum  then  held  by  him.  In  the  notice 
the  facts  upon  which  appellant  relies  were 
fully  set  out,  and  on  the  day  designated  a 
motion  was  made  for  a  rule  requiring  the 
payment  of  the  money  to  appellant  Upon 
objection  by  the  county  attorney  the  court 
refused  to  grant  the  rule.  From  the  order 
to  this  effect,  the  County  Board  of  Educa- 
tion prosecutes  the  first  appeal  herein. 

Some  of  the  courts  hold  that,  even  in  the 
absence  of  a  statute,  they  have  tbe  power  to 
compel  an  attorney  to  pay  over  to  a  client 


•For  other  cases  sM  sam*  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indaus 
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money  collected  by  him.  This  summary  Ju- 
risdiction to  deal  with  such  matters  is  found 
In  the  disciplinary  power  which  the  court 
has  over  attorneys  as  officers  of  the  court 
Anderson  t.  Bosworth,  15  R.  I.  443,  8  Atl. 
839,  2  Am.  St  Rep.  910 ;  Lynde  t.  Lynde,  64 
N.  J.  Eq.  736,  52  Atl.  694,  58  L.  R.  A.  474, 
97  Am.  St  Rep.  692.  In  this  state  express 
authority  Is  given  by  the  Civil  Code  of  Prac- 
tice for  such  proceeding.  Section  444  is  as 
follows:  "A  Judgment  may  be  obtained,  on 
motion,  by  a  surety  against  his  principal  or 
cosurety  for  money  paid ;  by  a  client  against 
his  attorney  for  money  collected  or  property 
received ;  by  a  party  or  officer  against  a  sure- 
ty for  costs ;  and  by  a  party  against  an  offi- 
cer for  money  collected  or  property  received, 
and  for  the  damages  which  such  party  is  en- 
titled to  recover ;  and  in  all  other  cases  spe- 
cially authorized  by  statute ;  and  the  service 
of  the  notice  shall  be  .regarded  as  the  com- 
mencement of  the  proceeding." 

But  it  is  insisted  by  appellee  that  the 
above  provision  has  no  application  to  this 
case,  for  the  simple  reason  that  the  County 
Board  of  Education  is  In  no  sense  a  client 
of  appellee.  The  original  action  of  Common- 
Trealth,  etc.,  t.  D.  C.  Heath  &  Co.,  was  brought 
by  the  commonwealth  for  the  purpose  of  re- 
covering into  the  common  school  fund  of 
Mercer  county  the  amount  claimed  to  be  due 
for  violation  of  a  bond  executed  by  D.  C. 
Heath  &  Co.  to  the  commonwealth.  The  pro- 
ceeding, while  in  the  name  of  the  common- 
wealth, was  for  the  benefit  of  the  common 
schools  of  the  county.  By  virtue  of  the  act 
of  1908  (Acts  1908,  p.  183,  c  56),  being  sec- 
tion 442Ca,  Ky.  St,  the  title  to  all  ftcbool  prop- 
erty, with  the  exception  of  that  given  to 
those  districts  not  embraced  by  the  provisions 
of  the  act,  is  vested  in  the  county  board  of 
education.  Thus  the  handling  of  the  county 
school  property  and  fund  is  placed  in  the 
county  board  of  education.  Instead  of  the 
county  school  superintendent  Any  money 
due  under  the  original  Judgment  is,  there- 
fore, due  to  the  county  board  of  education. 
By  operation  of  law  it  has  now  become  the 
real  party  in  Interest,  and  therefore  appel- 
lee's real  client  Having  the  right  to  what- 
ever money  is  coming  to  the  common  school 
fund,  it  should  not  be  denied  the  right  to 
proceed  by  rule  to  have  the  money  turned 
over  to  It  While  not  appellee's  client  in 
name,  it  is  appellee's  client  in  every  substan- 
tial respect  We  therefore  conclude  that  ap- 
pellant proceeded  properly  in  asking  a  rule 
against  appellee,  and  that  the  circuit  court 
erred  in  refusing  to  grant  the  rule. 

On  February  2,  1909,  appellee  W.  I.  Allln, 
who  was  county  attorney,  filed  a  petition  in 
the  original  suit  of  Commonwealth  v.  D.  C. 
Heath  &  Co.,  asking  the  advice  of  the  court 
as  to  the  distribution  of  the  sum  of  about 
$5,000,  which  be  claims  was  all  that  remain- 
ed in  his  bands  after  the  payment  of  the 
costs  and  ^penses  of  the  original  litigation 
and  after  certain  payments  were  made  to 


certain  school  districts.  On  the  12tb  day  of 
February,  and  after  the  court  bad  refused 
the  rule  asked  for  In  the  action  above  con- 
sidered, appellant  filed  a  petition  to  be  made 
a  party  to  the  suit  of  the  Commonwealth,  by, 
etc.,  T.  D.  C.  Heath  &  Co.  In  this  petition 
It  alleged  that  it  has  charge  and  control  of 
the  schools  of  Mercer  county,  and  that  it  is 
authorized  and  empowered  to  collect  and  dis- 
burse all  money  for  the  benefit  of  said  schools. 
It  also  charges  that  appellee  Allln,  as  county 
attorney,  holds  the  sum  of  $12,133,  collected 
by  him  as  county  attorney  from  D.  C.  Heath 
&  Co.,  for  the  use  and  benefit  of  tue  common 
schools  of  Mercer  county ;  that  be  has  held 
said  money  since  the  12th  day  of  December, 
1908,  and  failed  and  refused  to  pay  it  over 
to  the  petitioner.  It  asked  Judgment  against 
Allln  for  the  total  amount  received  by  him. 
To  the  filing  of  this  petition  Allln  objected. 
The  objection  was  sustained  by  the  court 
and  the  petition  was  not  allowed  to  be  filed. 
From  the  order  refusing  to  permit  appel- 
lant's petition  to  be  filed,  and  appellant  to  be 
made  a  party  to  the  proceeding,  the  second 
appeal  is  prosecuted. 

It  Is  insisted  by  appellee  that  the  action  of 
the  trial  court  was  proper,  because  appellant 
had  no  right  to  come  into  the  action  and  ask 
Judgment  over  against  him  who  was  not  a 
party  to  the  proceeding.  This  position  is 
not  sound,  for  the  reason  that  Allln  had  al- 
ready filed  an  original  petition  in  the  above 
action,  In  which  be  sought  the  advice  of  the 
court  as  to  the  distribution  of  the  funds'  in 
his  hands.  He  thus  made  himself  a  party  to 
the  action.  Section  23,  Civ.  Code  Prac,  pro- 
vides: "Any  person  may  be  made  a  defend- 
ant who  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  neces- 
sary party  to  a  complete  determination  of  the 
question  Involved  in  the  action."  Section  28 
of  the  Code  is  as  follows:  "The  court  may 
determine  any  controversy  between  parties 
before  it  if  it  can  do  so  without  prejudice  to 
others;  if  It  cannot  do  so,  it  must  require 
such  other  persons  to  be  made  parties,  or 
must  dismiss  the  action  without  prejudice." 
Here,  then,  we  have  a  case  where  the  county 
attorney  voluntarily  made  himself  a  party  to 
the  proceeding  by  his  original  petition.  There- 
after be  would  necessarily  be  bound  by  any 
orders  which  might  l>e  entered  in  that  action. 
As  appellant's  petition  to  be  made  a  party, 
and  that  it  be  taken  as  an  answer  and  coun- 
terclaim against  appellee,  showed  that  there 
was  a  question  as  to  the  amount  of  funds  in 
bis  bands  due  the  common  school  fund,  and 
as  the  law  requires  that  whatever  is  due 
should  be  paid  to  the  county  board  of  educa- 
tion, the  circuit  court  should  have  allowed 
appellant  to  be  made  a  party  to  the  action, 
so  that  the  questions  between  it  and  the 
county  attorney  could  be  properly  presented 
and  adjudicated  by  the  court  Having  a 
right  to  whatever  was  due  the  common 
schools,  the  county  board  of  education  also 
had  the  right  to  contest  the  amount  with  ap- 
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pellee.  As  appellant  was  compelled  to  take 
this  proceeding  because  of  tbe  failure  of  the 
court  to  grant  tbe  rule  In  tbe  first  proceeding, 
we  are  of  tbe  opinion  that  the  court  erred  In 
refusing  to  permit  appellant  to  be  made  a 
party  and  to  submit  tbe  questions  between  it 
and  tbe  county  attorney  by  appropriate  pro- 
ceedluga. 

While,  In  our  opinion,  both  methods  of  pro- 
cedure adopted  by  appellant  are  correct,  It 
will  not  be  permitted  to  proceed  In  both  ways 
upon  a  return  of  these  cases,  but  will  be  re- 
quired to  elect  which  method  of  procedure  it 
will  adopt  Upon  tbe  merits  of  the  contest 
between  appellant  and  appellee  we,  of  course, 
express  no  opinion.  We  only  decide  that  ap- 
pellant has  a  right  to  have  the  questions  ad- 
judicated in  one  or  the  other  of  the  actions 
herein  considered.  When  appellant  elects, 
the  appellee  may,  of  course,  present  such  de- 
fense as  he  may  have.  ' 

The  Judgment  in  each  case  is  reversed,  and 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 


PALMER   &   HARDIN  v.  GRAND  LODGE 

K.   OP  P.  OF  KENTUCKY. 
(Court  of  Appeals  of  Kentucky.    Oct  14,  1909.) 

1.  Beneficiai,  Asbociationb  (S  19*)— Liabil- 
ities—Pebsonb  Not  Membebs. 

A  corporation  was  formed  to  provide  enter- 
tainment for  a  biennial  meeting  of  a  fraternal 
organization,  consisting  of  a  supreme  lodge  com- 
posed of  representatives  from  state  grand  lodges. 
The  president  of  the  corporation  and  the  chair- 
man of  tbe  finance  committee  were  not  membera 
of  the  organization.  The  finance  committee  col- 
lected funds,  a  part  of  which  was  contributed 
by  tbe  state  grand  lodge  and  local  lodges. 
Plaintiff  furnished  the  corporation  certain  cots, 
etc.  Tbe  corporation  did  not  have  sufficient 
fnnds   to  pay   the   debts  incurred.     Heldy   that 

?Iaintiff  could  not  recover  the  balance  due  him 
rom    the   state   grand    lodge    and   subordinate 
lodges. 

[Ed.  Note.— For  other  cases,  see  Beneficial  As- 
sociations, Dec.  Dig.  i  19.*] 

2.  Principal  and  Agent  (8  1*)— Relation. 

The  relation  of  principal  and  aeent  cannot 
exist,  where  the  person  acting  acts  for  himself. 
and  not  for  another,  and  is  without  authority 
to  act  for  the  latter. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  1;   Dec.  Dig.  |  1.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty., Common  Pleas  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  Palmer  &  Hardin  against  the 
Grand  Lodge  of  tbe  Knights  of  Pythias  of 
Kentucky.  From  a  Judgment  of  dismissal, 
plaintiffs  appeal.    Affirmed. 

Bingham  &  Davies  and  W.  W.  Davies,  for 
appellants.  Hazelrlgg  &  Hazelrigg,  Flexner 
&  Campt>cll,  and  Alfred  Selligman,  for  ap- 
pellee. 

HOBSON,  J.  The  Grand  Lodge  of  tbe 
Knights  of  Pythias  of  Kentucky  is  a  cor- 
poration.   Its  chief  officer  is  called  the  Grand 


Chancellor.     The   Supreme    Lodge   of    the 
Knl^ta  of  Pythias  is  a  national  organiza- 
tion, composed  of  representatives  from  tbe 
various  state  Grand  Lodges  regularly  elect- 
ed  by   them.     The    Supreme  Lodge   meets 
every  two  years  in  some  city,  and  at  that 
meeting  it  is  customary  for  another  city  to 
be  chosen   for  tbe   next  meeting.     In    1902 
the  biennial  meeting  of  tbe  Supreme  Lodge 
was  held  in  San  Francisco,  CaL    Some  time 
before  the  meeting  a  movement  was  start- 
ed In  Louisville  to  secure  the  next  meet- 
ing of  tbe  Supreme  Lodge  In  that  city.     As 
the  result  of  that  movement  tbe  two  repre- 
sentatives of  the  Grand  Lodge  of  Kentucliy 
and  the  Grand  Chancellor  of  that  lodge  went 
to  San  Francisco,  taking  with  them  an  in- 
vitation to  tbe  Supreme  Lodge  to  bold  tbe 
next  meeting  in  Louisville,  from  tbe  mayor 
of  the  city,  the  board  of  council  and  tbe 
aldermen  of  the  city,  the  Governor  of  Ken- 
tnclcy,  and  others.     Quite  a  delegation   at- 
tended   tbe    San    Francisco    meeting    from 
Louisville.     The   two    representatives    from 
the   Grand   Lodge   of    Kentucky,    who    had 
seats  on  tbe  floor  of  tbe  Supreme  Lodge,  pre- 
sented  tbe   invitation;    and    one   of   them 
made  a  speech  in  which  he  urged  its  ac- 
ceptance, pledging  the  visitors  all  the  ne- 
cessities  and   comforts   that   circumstances 
and  custom  demanded.    The  Invitation  was 
accepted  by  the  Supreme  Lodge.    After  this 
had   been   done,   tbe  persons  who  had   the 
matter  in  charge  in  Louisville  set  to  work 
to  raise  a  fund  and  carry  out  their  prom- 
ises.    A   corporation  was   formed   in   Fel>- 
ruary,  1903,  under  the  name  of  the  Knights 
of  Pythias  Biennial  Association.    Mr.  Marlon 
EX  Taylor,  who  was  also  the  president  of  the 
Board  of  Trade  of  the  city,  was  made  pres- 
ident of  tbe  association.    A  finance  commit- 
tee was  appointed,  and  J.  J.  Telford  was 
made  chairman  of  it     Neither  Taylor  nor 
Telford  were  then  Knights  of  Pythias.    The 
persons  who  signed  the  articles  of  incorpo- 
ration and  got  it  up  were  citizens  of  Louia- 
ville  and  Interested  in  tbe  main  in  the  wel- 
fare of  tbe  city.    The  finance  committee  set 
to  work  to  raise  funds,  and  collected  from 
all  sources  about  |43,000.     Of  this  amount 
tbe  Grand  Lodge  of  Kentnclcy  contributed 
$3,178.75.    Tbe  local  lodges  In  the  city  con- 
tributed $764.66.    Tbe  balance  of  the  $43,000 
was    contributed    by   hotels,    carriers,    mer- 
chants,   and    other    Individual    subscribers. 
The  committee  Insisted  that  tbe  Grand  Lodge 
should  subscribe  $10,000;   but  it  declined  to 
give   more   than    the   sum   indicated.     The 
meeting  was  held.     Tbe  committee  thought 
it  bad  enough  funds  to  meet  all  demands. 
Palmer  &  Hardin  made  an  offer  to  tbe  as- 
sociation to  furnish  it  certain  cots,  pads, 
etc.,  on  certain  terms.    The  offer  was  ac- 
cepted, and  tbe  goods  were  furnished.    At 
the  last,  expenses  which  tbe  association  had 
not  counted  on  came  up,  and  it  turned  oat 
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that  Qie  funds  subscribed  were  Insnfflclent 
by  something  like  |5,000  to  pay  Its  debts. 
A  balance  was  left  unpaid  of  the  debt  of 
Palmer  &  Hardin  amounting  to  something 
oyer  $300,  to  recover  which  they  brought 
this  suit  against  the  Grand  Lodge  of  Ken- 
tucky and  four  subordinate  lodges,  char- 
ging in  substance  that  the  lodges  had  an- 
tborlzed  the  buying  of  the  goods  and  were 
responsible  for  the  money.  An  answer  was 
filed,  denying  the  allegations  of  the  petition. 
At  the  conclusion  of  all  the  evidence,  which 
showed  practically  the  facts  we  have  stat- 
ed, the  plalntifFs  dismissed  their  case  as  to 
the  subordinate  lodges,  and  the  court  in- 
structed the  Jury  peremptorily  to  find  a  ver- 
dict in  favor  of  the  Grand  Lodge.  This  was 
done,  and,  the  plaintiffs'  petition  having 
been  dismissed,  they  appeal. 

It  is  manifest  from  the  proof  that  the 
plaintiffs  sold  their  goods  to  the  corjrara- 
tion  called  the  "Knights  of  Pythias  Bien- 
nial Association,"  of  which  Marion  E.  Tay- 
lor was  president  It  is  also  manifest  that 
the  purpose  of  forming  this  corporation  was 
to  avoid  personal  responsibility  on  the  part 
of  the  people  who  were  trying  to  get  up  the 
entertainment  The  corporation  was  regu- 
larly formed,  and  those  who  dealt  with  It 
had  notice  of  the  fact  that  they  were  not 
doing  business  with  the  persons  composing 
It  Individually.  The  Grand  Lodge  had  no 
part  In  the  buying  of  the  goods,  or  In  the 
management  of  the  entertainment  The 
goods  were  not  bought  for  it  or  by  its  au- 
thority. It  was  a  subscriber  to  the  fund; 
but  it  was  no  more  responsible  for  a  deficit 
than  any  other  subscriber  to  the  fund.  There 
is  nothing  in  the  record  to  Indicate  that 
the  Grand  Lodge  at  any  time  assumed  any 
responsibility  beyond  the  amount  it  paid 
into  the  fund.  The  persons  who  were  pre- 
paring the  entertainment  were  not  in  any 
sense  the  agents  of  the  Grand  Lodge.  The 
corporation  of  which  Marlon  K.  Taylor  was 
president,  in  contracting  debts  and  dispos- 
ing of  tbtf  funds  it  had,  acted  in  its  own  be- 
half, and  not  as  the  agent  of  the  Grand 
Lodge.  The  Grand  Lodge  had  no  control 
over  it  The  relation  of  principal  and  agent 
cannot  exist  where  the  person  acting  acts 
for  himself,  not  for  another,  and  is  without 
authority  to  act  for  him. 

Judgment  affirmed. 


BRADT  V.  BRANNON. 

(Conrt  of  Appeals  of  Kentucky.    Oct  13,  1009.) 

1.  CODBTS  (J  178*)— Poucit  CouBTs— Jurisdic- 
tion—Injunction. 

A  police  court,  on  which  ConEt.  t  143,  au- 
thorixes  civil  Jarisdiction  not  exceeding  that  of 
jastices  of  the  peace  to  be  conferred,  and  on 
which  Ky.  St  1909,  t  3513  (Rusgell's  St.  i 
1526),  confers  such  jurisdiction  "equal  to  that 
of  jnsticeg  of  the  peace,"  has  no  jurisdiction 
of  an  action  to  enjoin  collection  of  a  tax,  on 


the  gronnd  of  its  levy  having  been  illegal;  Jus- 
tices of  the  peace,  on  whom  Const,  g  142^  au- 
thorizes the  Legislature  to  confer  such  jurisdic- 
tion as  it  deems  proper,  being  given  by  Ky.  St. 
1900,  {  1086  (Russell's  St.  i  3100),  civil  Juris- 
diction only  in  actions  and  proceedings  for  "the 
recovery  of  money  or  personal  property"  of  not 
more  than  a  certain  amount  or  value. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  {  408;    Dec  Dig.  §  178.*] 

2.  Courts  (^  180*) — Qdabtkblt  Courts— Ju- 
BI8DICT10N— Injunction. 

The  quarterly  court  having,  under  Const.  { 
139,  only  such  jurisdiction  as  is  conferred  on 
it  by  the  Legislature,  and  being  granted  by  Ky. 
St  1909,  i  1051  (Russell's  St  {  31%),  civil 
jurisdiction  only  of  actions  for  recovery  of 
money  or  personal  property,  has  no  jurisdiction 
of  an  action  to  enjoin  collection  of  a  tax. 

[Ed.  Note. — For  other  cases,  see  C<>urt8,  Dec. 
Dig.  {  180.*] 

3.  Appeal  and  Ebbob  ({  20*)— Jubisdiction 
on  Appeal  from  Court  Having  No  Ju- 
risdiction. 

Though  the  circuit  court  has,  under  Ky. 
St,  1909^  {  906  (Russell's  St  {  2813),  original 
jurisdiction  of  an  action  for  injunction,  which, 
not  having  been  conferred  on  any  other  court 
is  exclusive.  It  cannot  entertain  such  a  case  on 
appeal  from  a  court  that  had  no  jurisdiction. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  83;   Dec.  Dig.  |  20.*] 

Appeal  from  Circuit  Court,  Mason  County. 

•To  be  officially  reported." 

Action  by  Thomas  Brannon  against  Stan- 
ley Brady.  From  a  Judgment  of  the  circuit 
court,  dismissing  an  appeal  by  defendant 
from  a  Judgment  of  a  police  court  defend- 
ant appeals.    Affirmed. 

Luther  C.  Reynolds  and  T.  D.  Slattery,  for 
appellant    J.  M.  Collins,  for  appellee. 

NUNN,  C.  J.  It  appears  that  in  the  year 
1907  there  was  a  school  tax  levied  for  the 
benefit  of  some  school  district  in  Mason 
county,  Ky.,  and  that  appellant  was  appointed 
collector  thereof.  This  action  was  Instituted 
in  the  police  court  of  the  city  of  MaysvUle 
in  the  month  of  March,  1908,  in  which  appel- 
lee procured  an  order  restraining  appellant 
from  proceeding  to  collect  of  him  taxes  al- 
leged to  be  due,  amounting  to  $14,  upon  the 
ground  that  the  levy  of  the  tax  was  Illegal 
and  void.  It  appears  that  appellant  did  not 
answer,  and  on  the  7th  day  of  September, 
1908,  the  following  order  was  entered:  "This 
cause  coming  on  for  trial  on  the  regular  call 
of  the  docket  and  the  defendant  failing  to 
appear,  and  the  court,  having  considered  the 
pleadings  herein,  and  on  proof  heard  and 
argument  of  counsel,  and  being  advised,  novr 
orders  and  adjudges  that  the  restrHluiug  or- 
der granted  herein  on  March  17,  1008,  be  now 
made  permanent,  and  that  the  plaintiff  recov- 
er from  defendant  his  cost  herein  expended. 
And  the  parties  are  hence  dismissed."  Ap- 
pellant appealed  from  this  Judgment  direct 
to  the  circuit  court  and  that  court  entered 
an  order  dismissing  the  appeal,  which  la  as 
follows:     "The  court  having  considered  ap- 
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peUee'B  motion  to  dismiss  the  appeal  berein, 
for  the  reason  that  this  court  has  no  Juris- 
dlctloa  of  same,  and  being  advised,  sustains 
the  motion ;  and  It  Is  ordered  that  the  appeal 
herein  be,  and  the  same  is,  now  dismissed, 
and  that  the  appellee  recover  of  appellant  his 
costs  berein  expended.  To  all  of  which  ap- 
pellant objects  and  excepts,  and  prays  an 
appeal  to  the  Court  of  Appeals,  which  Is 
granted." 

It  appears  from  the  briefs  of  counsel  that 
the  circuit  court  dismissed  the  appeal  for 
the  reason  that  an  appeal  was  not  first  taken 
to  the  quarterly  court  from  the  police  court ; 
that  section  978,  Ky.  St.  (Russell's  St  §  2834), 
provides  only  for  appeals  to  the  circuit  court 
from  a  Judgment  of  the  fiscal,  county,  and 
quarterly  courts  In  civil  cases ;  and  that  sec- 
tion 1054  (section  3130)  provides  that  appeals 
from  Judgments  and  orders  of  Justice,  fiscal, 
and  city  or  police  courts,  in  civil  cases,  shall 
be  taken  to  the  quarterly  court.  Appellant 
contends  that  the  circuit  court  had  Jurisdic- 
tion of  the  appeal  by  virtue  of  section  3520, 
Ky.  St  (Itusseli's  St  S  1533),  which  is  as  fol- 
lows: "In  all  civil  cases  an  appeal  shall  lie 
to  the  quarterly  court  or  to  the  circuit  court 
of  the  county,  where  the  amount  exceeds 
twenty-five  dollars,  exclusive  of  interest  and 
costs,  and  under  the  rules  and  regulations 
prescribed  by  law  for  appeals  from  inferior 
courts  to  circuit  courts."  Appellee  claims 
that  this  section  Is  imconstitutional,  as  it 
applies  alone  to  police  courts  in  fourth-class 
cities;  that  It  is  Inhibited  by  section  59  of 
the  Constitution,  which  declares  that  the 
General  Assembly  shall  not  pass  local  or 
special  acts  with  reference  to  the  Jurisdiction 
of  courts. 

It  is  not  necessary  for  us  to  consider  and 
pass  upon  this  question,  as  we  have  arrived 
at  the  conclusion  that  the  circuit  court  did 
not  have  Jurisdiction  of  the  appeal,  for  the 
reason  that  the  Judgment  of  the  police  court 
was  void,  as  it  had  no  Jurisdiction  of  the  ac- 
tion. The  action  was  not  instituted  in  the 
police  court  to  recover  a  Judgment  for  money 
or  personal  property.  The  only  purpose  was 
to  restrain  the  collecting  officer  from  levying 
upon  api)el  lee's  property  and  collecting  a 
small  tax  bill.  The  state  Constitution  (sec- 
tion 143)  provides  as  follows:  "The  General 
Assembly  may  confer  civil  Jurisdiction  on 
police  courts  in  cities  and  towns  of  the  fourth 
and  fifth  classes,  and  in  towns  of  the  sixth 
class  having  a  population  of  two  hundred  and 
fifty  or  more,  which  Jurisdiction  shall  be 
uniform  throughout  the  state,  and  not  ex- 
ceed that  of  Justices  of  the  peace."  We  find 
from  this  section  that  civil  Jurisdiction  may 
be  conferred  only  upon  police  courts  in  the 
fourth,  fifth,  and  sixth  class  towns,  and  It 
shall  not  exceed  the  Jurisdiction  of  Justices 
of  the  peace.  By  section  3513,  Ky.  St  (Rns- 
seil's  St  {  1526),  which  applies  to  fourth- 
class  cities,  the  General  Assembly  conferred 
civil  Jurisdiction  upon  police  courts  "equal 
to  that  of  Justices  of  the  peace."    In  section 


142  of  the  ConsUtutlon,  it  Is  provided:  "Tlie 
Jurisdiction  of  Justices  of  the  peace  shall  be 
coextensive  with  the  county,  and  shall  be 
equal  and  uniform  throughout  the  state." 

It  will  be  observed  that  the  General  As- 
sembly has  authority  to  confer  such  Juris- 
diction upon  justice  courts  as  it  deems  prop- 
er; but  it  must  be  uniform.  The  General 
Assembly,  acting  within  its  power  under'  the 
section  of  the  Constitution  referred  to  last, 
enacted  section  1086  of  the  Kentucky  Stat- 
utes (Uussell's  St  i  3100),  which  is  as  fol- 
lows: "Justices'  courts  shall  have  Jurisdic- 
tion concurrent  with  circuit  and  quarterly 
courts  of  this  commonwealth  of  all  actions 
and  proceedings  for  the  recovery  of  money 
or  personal  property  In  civil  cases,  where  the 
matter  in  controversy,  exclusive  of  interest 
and  costs,  does  not  exceed  one  hundred  dol- 
lars, and  shall  have  Jurisdiction,  exclusive 
of  circuit  courts,  and  concurrent  with  quart- 
erly courts  in  civil  cases,  of  all  actions  and 
proceedings  for  the  recovery  of  money  or 
personal  property  when  the  value  In  contro- 
versy, exclusive  of  Interest  and  costs,  is 
fifty  dollars  or  under,"  etc.  It  will  be  ol»- 
served  that  by  this  section  the  civil  Jurisdio 
tiou  of  Justices'  courts  Is  limited  to  cases  for 
the  recovery  of  money  or  personal  property. 
Therefore  a  Justice  of  the  peace  In  this  state 
has  no  Jurisdiction  of  an  action  where  the 
sole  object  is  to  restrain  an  officer  from  col- 
lecting taxes,  and,  as  the  General  Assembly 
is  prohibited  by  the  Constitution  from  confer- 
ring upon  police  courts  Jurisdiction  in  excess 
of  that  conferred  upon  Justices  of  the  peace, 
the  police  court  was  without  authority  or 
Jurisdiction  to  pass  upon  the  questions  pre- 
sented in  this  action,  and  bis  attempted  ac- 
tion thereon  is  void. 

The  quarterly  court  had  no  Jurisdiction  of 
an  appeal  from  the  Judgment  of  the  police 
court,  nor  would  it  have  had  original  Juris- 
diction thereof.  By  section  139  of  the  Con- 
stitution it  is  provided,  in  effect,  thnt  the 
quarterly  courts  should  have  such  Jurisdic- 
tion as  is  conferred  by  the  General  Assem- 
bly. By  section  1(»1,  Ky.  St  (Russell's  St 
S  3126),  there  is  conferred  upon  quarterly 
courts  civil  Jurisdiction  of  all  actions  for  the 
recovery  of  money  or  personal  property. 
Therefore  the  quarterly  courts  have  no  juris- 
diction of  cases  like  the  one  at  bar.  The 
circuit  court  of  Mason  county  was  the  on- 
ly court  that  had  original  Jurisdiction  of 
the  cause  of  action  presented  by  appellee. 
Its  Jurisdiction  was  exclusive,  as  the  General 
Assembly  had  not  conferred  it  upon  any 
other  court  Although  the  circuit  court  had 
original  Jurisdiction,  it  had  no  right  to  en- 
tertain the  case  on  an  appeal  from  an  in- 
ferior court  that  had  no  Jurisdiction.  Section 
966.  Ky.  St  (Russell's  St  |  2813).  provides 
that  circuit  courts  "shall  have  original  juris- 
diction of  all  matters,  both  in  law  and  equi- 
ty, of  which  Jurisdiction  Is  not  exclusively 
delegated  to  some  other  tribunal,"  etc.  The 
members  of  the  constitutional  convention  and 
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the  Goieral  Assembly  tbongbt  It  proper  to 
limit  the  jurisdiction  of  Inferior  courts  by  not 
allowing  them  to  pass  upon  such  cases  as  the 
one  at  bar,  for  there  might  be  as  many  con- 
clusions about  the  constitutionality  or  legal- 
ity of  a  tax  levied  for  any  purpose  as  there 
were  inferior  courts  in  the  county,  and  some 
of  the  citizens  might  be  forced  to  pay  the 
tax  while  others  would  be  relieved  therefrom 
by  the  Judgments  of  such  Inferior  courts. 

Our  opinion  is  that  the  action  of  the  po- 
lice court  in  the  case  at  bar  was  without  au- 
thority, was  a  nullity,  and  constituted  no 
bar  to  the  collection  of  the  tax,  and  the  action 
of  the  lower  court  in  dismissing  the  appeal 
was  proper. 

For  these  reasons,  the  judgment  of  the 
lower  court  is  affirmed. 


GARTH  V.  RUNNER'S  EX'X  et  aL 

SAME  V.  DAVIS  &  JOHNSON  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  19,  1909.) 

1.  PbINCTPAI,  and  AobNT  (i  97*)— AUTHOBITT 

OF  Agent. 

A  principal  wrote  bis  agent:  "When  G.  has 
plren  you  a  mortgage  on  [certain  property] 
and  had  the  bond  [deBcribin);  a  sale  bond]  trans- 
fprred  to  me,  give  him  a  check,"  etc.,  "if  you 
think  this  a  good  loan."  Held,  that  this  did  not 
sntborize  the  agent  to  release  the  principal's 
lipn  OD  the  land  under  the  bond,  or  to  direct  a 
snle  of  the  land  by  the  sheriff,  under  an  execu- 
tion on  the  bond,  or  to  accept,  in  lieu  of  the  lien, 
uny  other  notes  or  evidences  of  debt  that  Q. 
m^'Tht  take  from  persons  to  whom  he  sold  any 
rart  of  the  land  on  which  the  sale  bond  was  a 
lien. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |  37C;    Dec.  Dig.  {  97.*] 

2.  Paymknt  (§  5*)— To  Thibd  Person— Et- 

FECT. 

A  creditor  is  not  bound  by  a  payment  to 
one  not  acting  as  his  agent  or  authorized  to  re- 
cc-ive  the  money. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cont.  Dig.  I  7;    Dec  Dig.  |  6.*] 

3.  Specific  Performance  (S  9')*)— Defense- 
Lack  OF  Merchantable  Title. 

Liack  of  a  merchantable  title  is  a  defense  to 
an  action  by  the  vendor  for  specific  perform- 
cnce. 

[M.  Note.— For  other  cases,  see  Specific  Per- 
tormance,  Cent.  Dig.  {  258 ;  Dec.  Dig.  8  85.*] 

Appeal  from  Circuit  Court,  Warren  County. 

"Not  to  be  officially  reported." 

Actions  by  William  Runner's  executrix  and 
others  against  W.  E.  Garth,  and  between  Da- 
vis &  Johnson  and  others  and  said  Garth. 
From  the  judgment  in  each  case,  said  Garth 
appeals.    Affirmed. 

John  W.  Ray  and  W.  E.  Garth,  for  appel- 
liint.  W.  B.  Settle,  Jr.,  Thos.  W.  Thomas,  and 
John  B.  Rodes,  for  appellees. 

CARROLIi,  J.  These  two  appeals  grow 
«at  of  transactions  so  intimately  connected 
that  they  may  properly  be  disposed  of  togeth- 
er. Prior  to  1003  C  J.  Smallbouse  purchas- 
ed at  judicial  sale  a  tract  of  land,  and  exe- 


cuted a  sale  bond  to  Mrs.  Clara  Dulaney 
for  the  purchase  money,  with  W.  E.  Garth 
and  A.  J.  Cole  as  bis  sureties.  The  sale  bond 
was  a  lien  on  the  land,  and  a  lien  was  also 
retained  for  the  purchase  price  in  the  com- 
missioner's deed  made  to  Smallhouse  soon 
after  his  purchase  at  Judicial  sale.  In  Feb- 
ruary, 1903,  an  execution  on  this  sale  bond 
issued  against  Smallhouse,  Garth,  and  Cole. 
In  the  April  following,  while  the  execution 
was  in  the  hands  of  the  sheriff,  the  bond  for 
a  valuable  consideration  was  assigned  by 
Mrs.  Dulaney  to  William  Runner,  now  de- 
ceased ;  and  although  it  does  not  appear  that 
the  execution  was  ever  assigned  to  him,  it  is 
conceded  that  the  purchase  and  assignment  of 
the  sale  bond  upon  which  the  execution  is- 
sued invested  him  with  the  beneficial  title 
to  the  execution.  The  facts  relating  to  Run- 
ner's purchase  of  the  sale  bond  are  substan- 
tially as  follows:  He  was  a  farmer  and 
money  lender,  living  in  Warren  county,  some 
miles  from  Bowling  Green,  and  had  on  de- 
posit In  the  bank  of  J.  E.  Potter  some  $3,000 
that  he  wished  to  loan.  W.  E.  Garth  went 
to  see  Runner  to  Induce  him  to  purchase  the 
sale  bond,  and  after  some  little  delay  Runner 
wrote  to  J.  E.  Potter  the  following  note: 
"When  Garth  has  given  you  a  mortgage  on 
the  house  and  lot  on  Kentucky  street,  No. 
401,  and  had  the  bond  from  Mrs.  Clara  Du- 
laney, with  A.  J.  Cole  and  W.  E.  Garth  as 
sureties,  for  C.  J.  Smallhouse,  transferred 
to  me,  then  give  him  a  check  for  $2,250,  if 
you  think  this  is  a  good  loan.  April  1,  1903. 
William  Runner." 

On  April  2,  1903,  Garth  and  wife  executed 
to  Runner,  "as  collateral  and  additional  se- 
curity for  the  payment  of  the  sale  bond  and 
the  interest  thereon,"  a  mortgage  on  a  house 
and  lot  on  Kentucky  street,  No.  401,  and 
also  on  other  property,  and  this  mortgage  on 
the  day  of  its  execution  was  placed  on  rec- 
ord in  the  proper  office.  The  sale  bond  was 
also  assigned  to  Runner,  and  thereupon  he 
paid  to  Mrs.  Dulaney  the  amount  of  It.  After 
the  assignment  of  the  sale  bond  to  Runner, 
the  execution  remained  in  the  bands  of 
the  sheriff,  who,  after  advertising  the  prop- 
erty, sold  it  on  May  18th,  when  W.  E.  Garth 
became  the  purchaser  for  the  amount  due. 
Garth  did  not  pay  any  part  of  the  purchase 
money,  except  about  $300;  but  on  May  26th 
the  sheriff  executed  to  Garth  a  deed  for  the 
property,  reciting  the  payment  of  the  full 
purchase  price.  It  seems  that  this  deed  on 
the  day  of  its  execution  was  given  to  the 
county  clerk,  with  directions  not  to  record  it 
until  further  orders,  and  that  on  May  29, 
1903,  J.  E  Potter  wrote  the  sheriff  to  deliver 
the  deed  to  the  county  clerk  for  record,  and 
accordingly  on  that  date  the  deed  was  placed 
on  record.  In  December,  1904,  William  Run- 
ner died,  and  shortly  thereafter  his  executrix 
brought  a  suit  against  Garth  and  several  oth- 
er persons,  who  bad  purchased  from  him  par- 
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eels  of  the  land  upon  which  the  sale  bond> 
was  a  Hen.  In  this  suit,  the  lien  by  virtue 
of  the  sale  bond  was  set  up,  as  was  also  the 
Hen  evidenced  by  the  mortgage  given  by 
Garth  to  Runner  on  April  2d,  and  It  was 
averred  that  no  part  of  the  sale  bond  had 
been  paid,  except  about  $150,  Indorsed  there- 
on as  a  credit,  together  with  one  year's  In- 
terest. A  judgment  was  asked  directing  a 
sale  of  the  property  secured  by  both  Hens 
to  satisfy  the  sale  bond. 

In  answer  to  this  suit,  Garth  set  up  that 
It  was  agreed  between  himself  and  Runner 
that  Garth  should  purchase  the  property  at 
the  execution  sale  and  obtain  a  deed  there- 
for acknowledging  the  payment  of  the  pur- 
chase money,  and  that  the  purchase  money 
should  be  treated  as  a  debt  due  by  Garth 
to  Runner,  which  debt  should  be  paid  and 
secured  by  the  delivery  to  J.  E.  Potter,  agent 
for  Runner,  of  the  money  and  notes  Garth 
might  receive  from  purchasers  to  whom  he 
sold  the  land,  which  was  to  be  divided  into 
lots  and  sold  on  May  26th.  He  further  aver- 
red that  the  notes  taken  by  him  from  pur- 
chasers of  the  lots  amounted  to  more  than 
enough  to  satisfy  Runner's  debt,  and  that  In 
accordance  with  the  agreement  Runner's  ex- 
ecutrix should  be  required  to  accept  these 
notes  in  satisfaction  of  the  indebtedness. 
Other  pleadings  completed  the  issues,  and  aft- 
er the  evidence  had  been  taken  the  case  was 
submitted  and  a  Judgment  rendered,  decree- 
ing that  Runner's  executrix  had  a  Hen  upon 
the  property  for  which  the  sale  bond  was 
executed,  as  well  as  that  described  In  the 
mortgage  executed  by  Garth  to  Runner,  ex- 
cept some  lots  sold  to  H.  F.  Stovewall.  The 
only  defendant  in  the  action  objecting  to  the 
Judgment  is  W.  B.  Garth,  who  excepted  to 
so  much  of  It  as  refused  to  allow  a  credit  of 
I8S.30  paid  by  Hughes  to  J.  E.  Potter,  and  as 
adjudged  Runner's  executrix  a  lien  and  re- 
jected a  cross-petition  offered  against  Robert 
Rodes.  The  only  parties  to  this  appeal  are 
W.  E.  Garth,  appellant,  and  Runner's  exec- 
utrix. Robert  Rodes,  Jr.,  and  Davis  and 
Johnson,  appellees. 

From  a  careful  examination  of  the  record 
It  seems  to  us  that  the  real  question  in  this 
case  Is  whether  or  not  Potter  had  the  right, 
as  agent  of  Runner,  to  direct  the  sheriff  to 
execute  a  deed  acknowledging  the  payment 
of  the  purchase  money  when  In  fact  it  was 
not  paid,  or  to  make  any  other  arrangements 
In  reference  to  the  sale  of  the  land  under 
the  execution.  Upon  this  controIHng  point 
In  the  case  there  is  absolutely  no  evidence 
that  Potter  had  any  authority  whatever  to 
act  as  the  agent  of  Runner,  except  that  giv- 
en him  in  the  writing  of  April  1st,  heretofore 
mentioned.  This  writing  defined  Potter's 
powers  as  agent,  and  in  our  opinion  did  not 
confer  upon  him  authority  to  release  in  any 
manner  Runner's  Hen  upon  the  property,  or 
to  direct  a  sale  of  It  by  the  sheriff,  or  to 
accept  in  lieu  of  the  lien  by  virtue  of  the 
sale  bond  any  other  notes  or  evidences  of 


debt  that  Garth  might  take  from  persons  to 
whom  he  sold  any  part  of  the  land  upon 
which  the  sale  bond  was  a  lien.  The  writing 
limited  the  power  of  Potter  to  giving  to 
Garth  a  check  for  $2,2S0  when  Garth  had 
executed  a  mortgage  on  the  Kentucky  street 
property  and  the  sale  bond  was  assigned  to 
Runner.  This  being  the  full  extent  of  his 
authority.  It  Is  manifest  that  In  directing  the 
sheritr  to  make  a  deed  to  Garth  acknowledg- 
ing the  payment  of  the  purchase  money  and 
also  in  agreeing  to  accept  other  notes  la 
satisfaction  of  the  debt,  he  was  acting  en- 
tirely outside  the  scope  of  his  authority,  and 
what  he  did  was  not  binding  upon  Runner. 

Potter  testified  in  the  case,  but  did  not 
pretend  to  have  any  other  authority  from 
Runner  than  that  expressed  in  the  writing. 
The  testimony  of  W.  E.  Garth  relating  con- 
versations bad  by  him  with  Runner  fully 
supports  his  contention;  but,  of  course,  all 
his  conversations  with  Runner  are  incom- 
petent. Therefore,  however  correct  and  meri- 
torious Garth's  claim  may  be,  as  It  is  not 
supported  by  competent  evidence,  we  cannot 
on  the  record  before  us  do  otherwise  than 
rule  that  the  lower  court  properly  decided 
that  Runner  had  a  Hen  upon  the  property 
by  virtue  of  the  sale  bond  and  mortgage. 

In  reference  to  the  $87.30  paid  by  Hughes 
to  Potter,  Hughes  testifies  that  he  bought  a 
lot  in  the  Hobson  Grove  from  Garth,  and  paid 
$87.30,  which  was  a  part  of  the  purchase 
price,  to  Potter;  but  it  does  not  appear  that 
it  was  paid  to  Potter  as  the  agent  of  Runner, 
or  that  in  receiving  the  money  Potter  receiv- 
ed It  as  his  agent,  or  that  he  had  any  au- 
thority to  so  receive  it  This  being  so.  Run- 
ner's executrix  should  not  be  charged  with 
this  $87.30. 

In  this  suit  Garth  also  offered  to  file  a 
pleading,  which  he  made  a  cross-petition 
against  Rodes,  as  sheriff,  seeking  to  recover 
damages  on  account  of  the  failure  of  Rodes 
to  lodge  for  record  on  May  26th  the  deed 
made  by  him  as  sheriff  to  Garth  for  the  land 
sold  under  the  execution,  which  deed,  al- 
though executed  by  Rodes  on  May  26th  was 
not  permitted  by  him  to  be  recorded  until 
May  29th.  The  court,  upon  objection  being 
made,  refused  to  permit  this  pleading  to  be 
filed,  and  of  this  ruling  Garth  complains 
It  Is  set  out  in  this  pleading  that  Gartb  on 
May  26th  bad  a  public  sale  of  lots,  which 
were  a  part  of  the  land  purchased  by  him  at 
the  execution  sale;  that  he  obligated  himself 
to  make  immedfately  to  the  purchasers  a 
good  title  to  these  lots,  and  could  have  done 
so  if  the  deed  acknowledging  the  payment  of 
the  purchase  money  made  by  Rodes  had  been 
placed  on  record  on  May  26th;  that  the  fail- 
ure of  Rodes  to  permit  this  deed  to  be  record- 
ed left  Garth  without  any  record  title  to  the 
lots  until  May  20th,  and  consequently  tbe 
purchasers  of  the  lots  refused  to  take  them, 
when  they  would  have  done  so  and  complied 
with  their  contract  of  purchase  if  the  deed 
had  been  recorded.     From  what  we  have 


Digitized  by 


Google 


Ky.) 


HALL  T.  LEEPBB. 


683 


beretofoi«  said,  neither  Potter  nor  any  other 
person  had  authority  from  Runner  to  direct 
the  sheriff  to  make  a  deed  acknowledging  the 
payment  ot  the  purchase  money,  and  as  no 
part  of  the  purchase  money,  except  about 
$300,  was  paid  to  the  sheriff  at  the  time  of 
the  sale,  it  follows  that  the  sheriff  committed 
no  breach  of  duty  In  failing  to  make  and 
deiiyor  for  record  a  deed  acknowledging  the 
payment  of  the  purchase  price.  In  fact,  as  it 
appears  to  us  from  the  record,  the  sheriff,  in 
permitting  the  deed  which  acknowledged  ttie 
payment  of  the  purchase  money  to  go  on  rec- 
ord when  he  did,  laid  himself  liable  to  Run- 
ner, if  Runner  bad  suffered  any  loss  by  this 
fact,  as  the  sheriff  shonld  have  received  the 
purchase  money  before  making  a  deed. 

The  case  of  Garth  against  Davis  &  John- 
son  grows  out  of  this  state  of  facts:  Davis 
A  Johnson  purchased  some  lots  at  the  sale 
of  the  Hobson  Grove  property  made  by  Garth 
on  May  26th.  They  refused  to  comply  with 
the  terms  of  their  purchase,  upon  the  ground 
that  Garth  could  not  make  to  them  a  good 
title  to  the  lots  in  accordance  with  his  con- 
tract Garth  obligated  himself  to  convey  to 
them  the  lots  purchased  by  a  good  title;  but, 
In  view  of  the  fact  that  Garth  did  not  have 
any  title  whatever  until  May  29th,  and  had 
at  no  time  an  unincumbered  title,  Johnson 
and  Davis  were  relieved  from  their  obliga- 
tion to  take  the  lots.  It  may  be  conceded 
that  on  May  26th  Garth  had  a  good  paper 
title  to  the  lots,  and  that  if  the  situation 
had  remained  unchanged  he  could  have  suc- 
cessfully compelled  the  purchasers  in  a  suit 
for  specific  performance  to  accept  the  lots 
and  comply  with  the  terms  of  sale.  But, 
when  his  action  for  specific  performance  was 
Itrought,  facts  were  developed  showing  con- 
clusively that  he  did  not  at  any  time  have  a 
merchantable  title.  These  facts  the  purchas- 
ers had  the  right  to,  and  did,  avaU  them- 
selves of  to  defeat  his  action. 

Wherefore  the  Judgment  in  each  case  is 
affirmed. 

SETTLB,  J.,  not  sitting. 


HALL  V.  LEEPER  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  14,  1909.) 

1.  MUWrCIPAI,  OOBPOBATIONS  (|  671*)  —  Ob- 
6TBUCTI0N  OF  STBKET— ACTION— SUFFICIENOT 

OF  Petition. 

In  an  action  by  owners  of  Iota  on  a  street 
which  had  been  extended  through  another's  lot, 
to  connect  with  a  road,  which  eztenaion  had 
been  obstructed  by  the  owner  of  the  land  through 
which  it  passed,  to  compel  the  removal  of  the 
obstmction,  a  petition  which  neither  alleged  a 
dedication  by  the  owner  of  the  street  through 
his  lot,  nor  stated  facts  from  which  a  dedica- 
tion thereof  could  be  inferred,  nor  such  use  of 
the  street  as  would  create  a  right  thereto  by  pre- 
scription, was  fatally  defective. 

[E^  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  8  671.*] 


2.  Municipal  Cobposations  ({  646*)— Stbeets 
—Acquisition. 

Under  the  express  provisions  of  Ky.  St 
1909,  {  3361  (Russell's  St  g  1583),  a  city  of 
the  fourth  class  may  acquire  streets,  or  the 
ground  therefor,  by  conveyance,  by  a  dedica- 
tion of  the  owner,  or  by  condemnation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  {  646.*] 

3.  Dedication  (|  16*)— Dedication  of  Stbeet. 

A  dedication  to  a  city  of  the  ground  for  a 
street  may  be  made  by  parol,  or  by  some  such 
act  of  the  owner  as  the  making  and  recording 
in  the  proper  office  of  a  plat  or  a  map  laying 
off  or  otherwise  indicating  the  location,  length, 
and  width  of  the  street. 

[Ed.  Note.— For  other  canes,  see  Dedication, 
Cent  Dig.  IS  15-19;   Dec.  Dig.  i  16.*] 

4.  Dedication  (J8  35,  37*)  —  Acceptance  of 
Stbeet. 

The  acceptance  of  the  dedication  of  a  street 
by  a  city  may  be  by  an  express  memorial  of 
record,  by  any  act  that  would  imply  an  ac- 
ceptance, snch  as  the  constructing  or  repairing 
of  the  street,  or  by  the  continued  use  ana  recog- 
nition of  the  ground  as  a  public  street  for  such 
length  of  time  as  would  imply  an  acceptance. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  H  68-71,  75,  76;  Dec.  Dig.  <t  35, 
37.*] 

5.  Dedication  (|  44*)— Evidence— Stbeets. 

The  owner  of  a  lot  had  said  that  he  would 
give  a  street  through  his  land  if  the  owners  of 
other  land  would  widen  another  street  but  they 
did  not  comply  with  the  condition.  He  had 
disclaimed  any  purpose  of  allowing  the  street  to 
be  opened,  and  there  was  no  evidence  of  any 
acts  of  his  amounting  to  a  recognition  of  plain- 
tiffs' right,  or  that  of  the  puhllc,  to  extend  the 
street  through  his  lot  It  did  not  appear  that 
plaintiffs'  vendor  had  announced,  when  plaintiffs 
purchased  their  lots,  that  the  street  would  re- 
main open,  or  that  the  owner  of  the  lot  through 
which  it  passed,  had  acquiesced  in  such  a  state- 
ment, or  that  there  had  ever  been  a  street 
through  the  lot,  but  only  that  the  ground  was 
uninclosed  when  plaintiffs  had  bought  their  lots, 
and  had  remained  open  several  months  there- 
after. Held,  that  a  dedication  of  the  street 
through  the  lot  was  not  shown. 

[E!d.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {g  85-87;    Dec.  Dig.  g  44.*] 

6.  MuNicrPAt  Cobpobations  (§  648*)— Stbeet 

BY  PBESCBIPTION. 

That  there  was,  for  several  monthS;  con- 
siderable travel  over  a  lot,  through  which  it 
was  sought  to  compel  the  opening  of  a  street 
by  the  owner,  which  travel  was  not  confined  to 
the  part  of  the  lot  over  which  it  was  claimed 
that  the  street  should  he  opened,  and  which 
travel  over  the  lot  by  the  public  did  not  extend 
over  more  than  two  years,  and  by  plaintiffs 
not  more  than  a  few  months,  did  not  create  a 
prescriptive  right  to  the  street 

[Bid.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  648.*] 

Appeal  ttom  Circuit  Court,  Hopkins 
County. 

"Not  to  be  offlcially  reported." 

Action  by  F.  H.  Leeper  and  others  against 
W.  L.  Hall.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Reversed  and  remanded. 

Gibson  &  Kincheloe,  for  appellant. 

SETTLE,  J.  Appellees,  F.  H.  Leeper  and 
others,  own  lots  in  the  city  of  MadlsonviUe 
which  they  purchased  of  Lynn  &  Bamett 


-•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  IndezM 
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is  1905.  The  lots  are  remote  from  the  busi- 
ness center  of  the  city,  and  were  parts  of 
a  plot  of  ground  which  appellees'  vendors, 
Lynn  &  Bamett,  in  contemplation  of  an 
early  sale  of  them,  divided  into  lots,  streets, 
and  alleys.  Among  other  streets  thus  open- 
ed was  a  short  one,  extending  from  a  con- 
siderable lot  of  ground  owned  by  the  appel- 
lant, W.  L.  Hall,  westwardly  to  intersect 
with  another  street  running  north  and  south, 
neither  the  location  nor  name  of  which  is 
given  on  the  plot  appearing  in  the  record. 
To  this  new  street  Lynn  &  Bamett  gave 
the  name  "Hall  street."  The  lots  of  ap- 
pellees front  on  the  new  street;  some  of 
them  being  on  the  north  and  others  on  the 
south  side  thereof.  Appellant's  lot  lies  be- 
tween the  east  end  of  Hall  street  and  Har- 
rig  street.  If  the  new  street  were  extended 
through  appellant's  lot  east  to  Harrig  street, 
it  would  equally  divide  it.  Appellant's  en- 
tire lot,  however,  is  inclosed  with  a  fence 
which  prevents  appellees  from  reaching 
Harrig  street  through  or  over  it.  In  other 
words.  Hall  street,  at  the  point  where  it 
reaches  appellant's  lot,  is  obstructed  by  a 
fence,  and  the  lot  is  likewise  fenced  on  the 
side  next  to  and  along  Harrig  street 

This  action  was  instituted  by  appellees  In 
the  court  below  to  enforce  the  opening  or 
extension  of  Hall  street  through  appellant's 
lot;  It  being  claimed  in  the  petition  that  it 
formerly  ran  through  his  lot  to  Harrig 
street,  and  that  he  had  wrongfully  erected 
a  fence  across  the  street  on  both  the  east 
and  west  lines  of  his  lot,  thereby  depriving 
appellees  and  the  public  generally  of  the  use 
of  the  street  on  and  through  his  lot,  and 
putting  appellees  to  the  inconvenience  of 
traveling  a  greater  distance  to  reach  the 
business  part  of  the  city  of  MadisonvlIIe. 
The  petition  contains  the  further  averment 
that  Hall  street  was  open  through  appel- 
lant's lot  when  appellees  purchased  their 
lots,  respectively;  that  they  then  believed 
the  street  would  remain  open  and  continue  a 
street  through  appellant's  lot,  free  to  their 
use;  and  that  It  did  remain  open,  and  was 
used  by  them  and  the  public  generally  as  a 
street,  for  about  two  years  after  the  pur- 
chase by  them  of  their  lots.  It  was  also  al- 
leged in  the  petition  that  at  the  time  appel- 
lees purchased  their  lots  Lynn,  one  of  their 
vendors,  publicly  announced  that  Hall  street 
would  remain  open  through  appellant's  lot 
for  the  use  of  all  persons  who  might  buy 
lots  of  him  (Lynn),  and  that  appellant,  being 
present  and  hearing  this  statement  of  Lynn, 
did  not  gainsay  or  deny  it.  The  petition 
does  not,  however,  plead  the  alleged  acqui- 
escence of  appellant  to  Lynn's  statement  as 
an  estoppel.  After  filing  a  demurrer  to  the 
petition,  which  the  circuit  court  overruled, 
appellant  answered,  traversing  the  aver- 
ments of  the  petition,  and  by  consent  of 
parties  the  witnesses  furnishing  all  the  evi- 


dence in  the  case  were  permitted  to  orally 
testify  on  the  trial,  at  the  conclusion  of 
which  Judgment  was  rendered  by  the  cotirt 
requiring  appellant  to  remove  his  fences 
and  open  Hall  street  through  his  lot  for 
the  use  of  appellees  and  all  others.  Com- 
plaining of  that  Judgment,  appellant  prose- 
cutes this  appeal. 

Our  ^  consideration  of  the  law  and  jFacts 
of  the  case  leads  to  a  conclusion  wholly  at 
variance  with  that  manifested  by  the  judg- 
ment appealed  from.  In  the  first  place,  the 
petition  is  fatally  defective.  It  neither  al- 
leges a  dedication  by  appellant  of  the 
street  through  his  lot,  nor  states  facts  from 
which  a  dedication  could  t>e  Inferred,  and 
no  such  use  of  a  street  through  the  lot  by 
appellees  or  others  as  would  create  a  right 
thereto  by  prescription  is  alleged.  Madison- 
vlIIe, which  is  a  city  of  the  fourth  class,  may 
acquire  streets,  or  the  ground  therefor,  by 
conveyance,  by  a  dedication  on  the  part  of 
the  owner,  or  by  condemnation.  Section 
3581,  Ky.  St  (Russell's  St  t  1583).  A  dedi- 
cation of  ground  to  a  city  for  a  street  may 
be  made  by  parol,  or  by  some  such  act  on 
the  part  of  the  owner  as  the  making  and 
recording  in  the  proper  office  of  a  plat  or 
may  laying  oCt  or  otherwise  indicating  the  lo- 
cation, length,  and  width  of  the  street.  As 
said  in  Spurrier  v.  Bland,  etc.,  49  S.  W.  469, 
20  Ky.  Law  Rep.  1342:  "While  a  dedication 
by  parol  is  as  binding  and  ettectlve  as  If  In 
writing,  still  the  proof  of  this  dedication 
must  be  clear  and  conclusive  before  the  land 
of  a  citizen  will  be  taken  for  public  use  or 
without  compensation,  and  acceptance  of 
the  dedication  is  as  necessary."  Acceptance 
of  the  dedication  by  the  city  may  be  by  an 
express  memorial  of  record;  by  any  act  that 
would  imply  an  acceptance,  such  as  the  con- 
structing or  repairing  of  the  street;  or  by 
the  continued  tfse  and  recognition  of  the 
ground  as  a  public  street  for  such  length 
ofi  time  as  would  imply  an  acceptance.  Dil- 
lon, Munlcip.  Corp.,  f  642;  Gedge  v.  Com- 
monwealth, 9  Bush,  61 ;  Cochran  v.  Town  of 
.Shepherdsville,  43  S.  W.  250,  19  Ky.  Law 
Rep.  1193.  Obviously  the  averments  of  the 
petition  are  not  sufficient  to  show  either  a 
dedication  or  acceptance  of  Hall  street 
through  appellant's  lot  Therefore  the  de- 
murrer to  the  petition  should  have  been 
sustained. 

We  also  find  that  the  evidence  falls  far 
short  of  showing  a  dedication  of  the  street 
through  appellant's  lot  None  of  the  wit- 
nesses claim  to  have  beard  from  appellant 
any  statement  that  even  by  implication  could 
be  held  to  give  a  street  through  his  lot  He 
did  on  one  occasion  say  he  would  give  the 
street  through  his  lot  If  Lynn  &  Bamett 
would  widen  Harrig  street ;  but  they  did  not 
comply  with  the  condition — in  fact  refused 
to  do  so — and  there  the  matter  ended.  The 
witnesses  who  said  anything  to  appellant  on 
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the  subject  of  the  street  admit  that  be  dis- 
claimed any  purpose  of  allowing  It  to  be 
opened  tbrough  his  lot.  The  evidence  also 
failed  to  prove  any  acts  on  tbe  part  of  ap- 
pellant that  amounted  to  a  recognition  of  ap- 
pellees' right,  or  that  of  tbe  public,  to  extend 
Hall  street  tbrough  uis  lot.  There  was  no 
attempt  to  prove  that  Lynn  announced,  when 
appellees  purchased  their  lots,  the  street 
would  remain  open  through  appellant's  lot, 
or  that  appellant  acquiesced  In  such  state- 
ment or  arrangement  Appellees  did  not  even 
prove  that  Lynn  or  Barnett  gave  them  any 
assurance  that  Hall  street  would  be  contin- 
ued through  appellant's  lot 

According  to  the  weight  of  the  evidence 
there  was  never  a  street  through  the  lot 
The  ground  through  which  appellees  claim 
a  street  was  uninclosed  when  appellees 
bought  their  lots  and  remained  open  several 
months  thereafter;  hut  it  was  never  in  the 
shape  of  a  street.  Appellant's  stable  was  in 
part  on  it,  and  much  of  it  was  in  constant 
use  by  him  as  a  place  of  storage  for  bricli 
manufactured  at  bis  brickyard,  situated  on 
that  part  of  his  lot  lying  south  of  the  strip 
on  which  appellees  insist  tbe  street  should  be 
opened.  That  there  was  for  several  months 
considerable  travel  over  bis  lot  appellant  ad- 
mitted; but  it  was  not  M  b®  proved,  con- 
fined to  that  part  of  the  lot  where  appellees 
claim  the  street  should  be  opened.  It  extend- 
ed to  parts  of  tbe  brickyard  as  well.  Appel- 
lees cannot  enforce  tbe  opening  of  tbe  street 
on  the  ground  of  prescriptive  right  by  long 
user  on  their  part  or  by  the  public,  for  ac- 
cording to  the  evidence  their  use  of  the  street 
bad  continued  only  a  few  months,  and  that 
of  the  public  not  exceeding  two  years. 

Whether,  in  fencing  bis  lot  and  prevent- 
ing appellees  and  others  from  using  any  part 
of  it  as  a  street,  appellant  acted  in  an  nn- 
nelghborly  and  ungracious  manner,  we  need 
not  say ;  but  under  the  evidence  In  this  case 
we  are  bound  to  hold  that  he  had  the  legal 
right  to  object  to  the  use  of  any  part  of  bis 
lot  for  a  street  and  to  prevent  its  appropria- 
tion to  such  use,  even  by  the  erection  of  a 
fence  around  it  It  cannot  be  opened  or 
used  for  a  street  without  his  consent  If  ap- 
pellees would,  over  his  objection,  compel  tbe 
use  of  a  part  of  bis  lot  for  a  street,  they 
must  through  the  city,  resort  to  proceedings 
of  condemnation  as  allowed  by  law.  Mani- 
festly, tbe  circuit  court  had  no  right,  on  tbe 
record  here  presented,  to  establish  a  street 
on  appellant's  lot  and  bis  motion  for  a  non- 
suit made  at  the  conclusion  of  appellees'  evi- 
dence, and  again  after  all  the  evidence  was 
beard,  should  In  each  instance  have  been  sus- 
tained. 

wherefore  tbe  judgment  is  reversed,  and 
cause  remanded  for  further  proceedings  con- 
sistent with  tbe  opinion. 


DINE  V.  DONNELLY  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  13,  1909.) 

1.  Shbriffb  and  Constables  ({  151*)— In- 
DEiiNirriNo     Bonds  —  Action    Aoainsi 

SUBETT. 

In  an  action  against  a  surety  on  an  In- 
demnity bond  to  an  attacliiDg  sheriff,  a  defense 
that  the  sheriff,  in  levying,  had  acted  wantonly, 
willfully,  maliciously,  and  contrary  to  the  at- 
taching creditors'  instructions,  was  an  affirma- 
tive defense,  the  burden  to  establish  which  rest- 
ed  upon   the  surety. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  |  151.*] 

2.  SnEBIFFS    AND    CONSTABLES    ({    151*)—LBVT 

ON  PaoPEBTY — Willfulness — EviuENce. 
Evidence  held  nut  to  show   that  a  slierilf 
acted  willfully  and  maliciously  and  against  tbe 
wishes  and  directions  of  attaching  cKditors  in 
levying  an  attachment. 

TEd.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  {  151.*] 

3.  JUDQUENT   ({   250*)— CONFOBUITT  TO   VER- 
DICT. 

Where  defendant  denies  all  liability,  and 
tbe  amount  claimed  was  not  disputed,  it  any 
liability  attached,  a  verdict  for  plaintifl  was 
sufficient  to  support  a  judgment  for  the  amount 
sued  for. 

[EJd.   Note.— For  other  cases,   see   Judgment 
Gent  Dig.  ^  452;    Dec  Dig.  {  256.*] 

4.  Subrogation   (J  41*)  — Cboss-Petttion  — 
Office. 

Civ.  Code  Prac.  {  96,  subsec.  3,  defines  a 
cross-petition  to  be  the  commencement  of  an  ac- 
tion by  defendant  against  a  codefendant  or 
some  person  not  a  party  to  the  action,  and 
which  IS  not  allowed  to  a  defendant  except  upon 
a  cause  of  action  which  affects,  or  is  affected 
by,  the  original  cause  of  action.  Plaintiff  sued 
on  a  sheriff's  bond  for  wrongful  levy  on  her 
property.  She  pleaded  tbe  execution  of  the  bond 
by  the  attaching  creditors  indemnifying  the  sher- 
iff, but  for  wbich  tbe  attachment  would  not 
have  been  levied.  Held,  that  a  cause  of  action 
by  tbe  sherifFs  sureties  over  against  the  sure- 
ties on  the  indemnifying  bond  was  so  intimately 
connected  with  the  other  cause  of  action  that 
tbe  sheriff's  sureties  could  proceed  against  the 
sureties  on  the  Indemnifying  bond  to  be  subro- 
gated to  sheriCTs  right  thereunder  by  cross-peti- 
tion in  the  original  action. 

[Ed.  Note.— For  oljier  cases,  see  Subrogation, 
Cent  Dig.  $  109;   Dec.  Dig.  {  41.*] 

5.  Pleading   ({  236*)— Tbial  Amendments— 
discbetion   of  coubt. 

The  Code  gives  the  trial  judge  a  broad  dis- 
cretion in  permitting  and  refusine  trial  amend- 
ments to  pleadings,  and  where  litigation  over 
an  attachment  of  goods  had  been  pending  for 
10  years,  and  a  former  action  by  the  owner 
against  the  sheriff  and  his  bondsmen  had  brought 
out  the  place  where  the  goods  had  been  stored 
and  the  extent  to  which  they  had  been  damaged, 
so  that  if  a  surety  on  a  bond  of  the  attaching 
creditors,  who  were  sued  by  the  sheriffs  sure- 
ties, had  wished  to  defend  on  the  ground  that 
damage  to  the  attached  property  was  due  to 
the  negligence  of  the  sheriff  in  caring  for  the 
goods,  instead  of  through  the  willful  acts  of 
the  sheriff  contrary  to  instructions,  and  in  dis- 
regard of  the  creditors'  command,  which  was 
the  issue  upon  which  tbe  parties  went  to  trial, 
he  could  have  made  tbe  defense  at  an  earlier 
date,  tbe  court  did  not  abuse  its  discretion  in 
refusing  an  amendment  setting;  up  the  defense 
during  the  progress  of  the  trial  and  after  tbe 
evidence  bad  in  part  been  introduced. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Pent:  Die.  li  601  ;   Dec.  Dig.  «  236.*] 
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6.  StJBBooATioN  (8  7*)  — Bonds  — RioHT  of 
Sheriff's  Subeties  to  be  Subbooated  to 
His  Right  on  Indemnifying  Bond. 

Where  one  has  been  compelled  to  pay  a 
debt  for  which  another  was  primarily  liable,  he 
is  entitled  to  be  subrogated  to  the  rights  of  the 
creditor ;  and  where  sureties  on  the  official  bond 
of  the  sheriff  had  been  obliged  to  answer  for 
the  defanlt  of  their  principal  in  making  an  er- 
roneous seizure  of  property,  they  are  entitled 
to  be  subrogated  to  his  rights  in  an  indemnity 
bond  given  him  by  the  attaching  creditors. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent.  Dig.  §§  17,  18,  21-23,  23-28;  Dec.  Dig. 
t  7.*] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Criminal,  Common-Law,  and  Equity 
Division. 

"To  be  officially  reported." 

Consolidated  actions  by  Maggie  Hatch 
against  C.  Donnelly  and  others.  Defendants 
filed  a  cross-petition,  making  Phillip  Dine  a 
defendant  Judgment  against  Dine  on  the 
cross-petition,  and  he  appeals.    Affirmed. 

Chas.  H.  Fisk  and  Stephens,  Lincoln  &  Ste- 
phens, for  appellant  Robt  C.  Simmons,  for 
appellees. 

LASSING,  J.  In  1896  the  Robert  Mitchell 
Furniture  Company  and  the  Geo.  F.  Otte 
Company  filed  sulta  in  the  Kenton  circuit 
court  against  L.  S.  Hatch,  wherein  they 
sought  to  recover  of  him  certain  moneys 
which  they  alleged  to  be  due  them  for 
household  goods  sold  to  him.  Each  caused  a 
general  order  of  attachment  to  be  issued 
and  placed  in  the  hands  of  the  sheriff ,■  John 
O'Donnell.  The  sheriff,  before  executing  the 
order  of  attachment,  demanded  an  indemni- 
fying bond  as  provided  for  by  section  211  of 
the  Code,  and  the  following  bond  'was  there- 
upon given:  "We  undertake  to  indemnify 
John  O'Donnell,  sheriff  of  Kenton  county, 
Kentucky,  agahast  any  damage  he  may  sus- 
tain by  reason  of  the  levy  of  the  attachment  in 
this  action.  Ph.  Dine.  P.  Dine,  by  H.  H. 
Dine."  After  the  indemnifying  bond  above 
set  out  had  been  executed,  the  deputy  sher- 
iff, having  the  orders  of  attachment  to  be 
served,  called  upon  William  Goebel,  attorney 
for  plaintiffs,  for  instructions,  and  was  di- 
rected by  him  to  levy  "on  everything  in 
sight"  at  the  Hatch  residence.  Armed  with 
this  Instruction,  the  said  deputy,  accom- 
panied by  a  representative  from  the  house  of 
each  plaintiff,  went  to  the  residence  of 
Hatch,  and  In  the  absence  of  both  himself 
and  his  wife  levied  upon  and  took  therefrom 
all  of  the  household  goods  and  effects  there- 
in. When  the  property  was  removed  from 
the  Hatch  residence,  it  was  stored  by  the 
sheriff  in  a  storage  room  in  Covington. 
Each  of  the  plaintiffs  endeavored  to  bold  all 
the  property  attached  as  belonging  to  L.  S. 
Hatch,  while  Maggie  Hatch,  his  wife,  sought 
to  have  the  attachment  discharged  as  to  that 
part  of  the  household  goods  which  had  not 
been  sold  by  plaintiffs,  and  claimed  the  prop- 


erty, which  she  thus  sought  to  have  dis- 
charged from  the  attachment,  as  her  own 
individual  property.  This  litigation,  between 
Mrs.  Hatch  and  the  attaching  creditors,  -was 
from  the  start  spirited,  and  the  attempt  on 
the  part  of  plaintiffs  to  subject  her  property 
in  satisfaction  of  their  debts  was,  at  the  ex- 
piration of  about  two  years  from  the  insti- 
tution of  the  suit,  defeated  by  Mrs.  Hatch. 
When  she  finally  recovered  her  property, 
she  instituted  two  suits  against  the  admin- 
istrator of  the  sheriff,  who  had  died  in  the 
meantime,  and  the  sureties  of  bis  official 
bond.  In  each  of  these  suits  she  sought  to 
recover  damages  for  the  wrongful  taking 
and  withholding  of  her  property.  The  suits 
were  consolidated,  and  she  finally  recovered 
a '  Judgment  against  the  administrator  and 
the  sureties  on  the  sheriff's  bond  for  pS30. 
To  these  actions  Dine,  the  surety  on  the  in- 
demnifying bond,  was  made  a  party  defend 
ant,  and  was  later  made  a  defendant  to  the 
cross-petition  filed  by  the  sureties  of  the 
sheriff,  who  sought  to  be  subrogated  to  the 
rights  of  their  principal  in  the  indemnity 
bond  executed  by  the  attaching  creditors. 
Upon  the  trial  of  the  Issues  between  the 
sureties  on  the  sheriff's  bond  and  Dine,  the 
surety  on  the  indemnifying  bond.  Judgment 
was  finally  rendered  in  favor  of  the  sureties 
on  the  sheriff's  bond  for  the  amount  which 
they  had  been  compelled  to  pay  Mrs.  Hatch. 
To  reverse  this  judgment,  Phillip  Dine,  the 
surety  on  the  indemnifying  bond,  prosecutes 
this  appeal. 

A  great  many  reasons  are  urged  why  the 
Judgment  should  be  reversed,  and  we  have 
given  to  each  a  careful  consideration.  The 
suits  filed  by  Maggie  Hatch,  wherein  she 
sought  to  recovo'  of  the  sheriff  and  his  sure- 
ties on  his  official  bond  damages  for  the 
wrongful  seizure  and  withholding  of  her 
property,  are  Identical  in  all  respects,  except 
that  in  one  she  charges  that  certain  property 
was  taken  by  the  Mitchell  Company  and  in 
the  other  by  the  Otte  Company.  She  alleged 
that,  prior  to  the  taking  of  her  goods  by  the 
sheriff,  he  had  been  warned  not  to  do  so, 
and  that  he  had  procured  an  indemnifying 
bond,  signed  by  Phillip  Dine,  before  making 
the  levy;  that  the  sheriff  placed  her  said 
goods  in  a  storeroom,  and  held  and  kept 
same  in  his  possession  until  ordered  by  the 
court  to  deliver  them  to  her;  that  when  the 
goods  were  returned  to  her  they  were  In  a 
badly  damaged  condition,  many  of  the  arti- 
cles were  rendered  absolutely  useless,  and 
the  carpets  and  curtains  were  eaten  by 
moths  and  rats,  and  all  so  badly  damaged  as 
to  be  almost  tmflt  for  use.  These  allega- 
tions were  denied,  and  in  addition  the  sure- 
ties on  the  bond  made  their  answer  a  cross- 
petition  against  Dine,  the  surety  on  the  in- 
demnifying bond,  and  prayed  Judgment  over 
and  against  Phillip  Dine,  the  surety  on  said 
indemnifying  bond,  for  such   sum  as   they 
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mlgbt  be  required,  under  the  judgment  of 
the  court,  to  pay. 

After  flllnj:  various  preliminary  motions, 
PbllUp  Dine  answered.  The  plaintiff,  Mrs. 
Hatch,  was  called  upon  to  elect  whether  she 
would  prosecute  her  claim  against  Dine,  the 
surety  in  the  indemnifying  bond,  or  the  ap- 
pellees, the  sureties  on  the  sheriff's  bond, 
and  she  elected  to  proceed  against  the  latter. 
The  Issue  between  plaintiff,  Mrs.  Hatch, 
and  the  appellees  having  been  tried,  with  the 
result  above  Indicated,  and  appellees  hav- 
ing satisfied  said  judgment,  they,  appellees, 
filed  an  amended  cross-petition  against  ap- 
pellant, Phillip  Dine,  setting  out  In  detail 
the  trial  and  judgment  rendered  in  favor  of 
Mrs.  Hatch,  the  satisfaction  of  same  by 
them,  and  prayed  judgment  against  him  for 
the  amount  which  they  had  so  paid.  To 
this  cross-petition  he  answered,  and  charged 
that  the  sheriff  had  acted  wantonly,  willful- 
ly, and  maliciously,  and  contrary  to  the  in- 
structions and  in  utter  disregard  of  the  di- 
rect command  of  the  plaintiff.  Issue  was 
joined  by  the  reply  on  these  allegations  of 
the  answer,  and  upon  a  trial  thereof  before 
a  Jury  the  judgment  from  which  this  ap- 
peal is  prosecuted  was  rendered. 

The  trial  court  held  that  as  appellant  ad- 
mitted that  his  principals  bad  caused  the 
orders  of  attachment  to  be  issued  and  levied, 
but  alleged  that  the  sheriff,  in  levying  same, 
had  acted  wantonly,  willfully,  maliciously, 
and  contrary  to  their  direct  instructions,  the 
burden  rested  upon  him  to  establish  this 
fact.  Of  this  ruling  we  think  he  may  not 
complain;  for,  unless  the  sheriff  did  pro- 
ceed in  the  manner  set  out  in  his  answer, 
the  plaintiffs,  who  procured  the  order  of  at- 
tachment and  directed  its  levy,  would  clear- 
ly be  liable.  The  record  shows  that  the  em- 
ployes of  the  attaching  creditors  who  ac- 
companied the  sheriff  when  he  made  this 
levy  wanted  to  take  the  property,  or  por- 
tions thereof,  out  of  the  hands  of  the  sheriff 
and  across  the  river  to  their  respective  places 
of  business  in  Cincinnati.  This  the  sheriff 
refused  to  permit  them  to  do,  and  while 
there  is  some  testimony  tending  to  show 
that  certain  articles  were  pointed  out  by 
them  as  not  having  been  sold,  and  which 
tbey  did  not  want  to  take,  when  notified 
that  their  lawyer  had  Instructed  him  to 
make  a  clean  sweep,  "take  everything  in 
sight,"  they  made  no  objection,  and  the  sher- 
iff, following  his  instructions,  took  every- 
thing. The  decided  weight  of  the  evidence 
is  against  the  contention  of  appellant  that 
the  sheriff  acted  wantonly,  willfully,  and 
maliciously,  and  against  the  wishes  and  di- 
rection of  the  plaintiffs  in  levying  the  at- 
tachment ;  and  the  conduct  of  the  attaching 
creditors  during  the  extended  litigation  over 
this  property  between  them  and  Mrs.  Hatch 
shows  that  they  were  endeavoring  to  hold 
all  the  property  which  had  been  attached. 
A  complete  Inventory  of  what  was  taken 
was  returned  with  his  report  to  them,  and 


upon  examination  of  this  inventory  they 
were  fully  advised  as  to  what  had  been 
taken.  The  fact  that  they  sought  to  hold 
it  all,  and  offered  to  release  none  of  it,  is, 
while  not  conclusive,  most  persuasive  evi* 
dence  that  the  sheriff  was  acting  in  accord- 
ance with,  rather  than  against,  their  express 
direction  in  seizing  all  the  property  that  he 
found  at  the  home  of  the  defendant  Hatch 
and  his  wife.  On  the  state  of  the  pleading, 
the  burden  was  upon  appellant  to  make  out 
his  ca^e,  and  the  court  properly  so  held. 

The  proof  abundantly  supports  the  finding 
of  the  jury,  and' while  complaint  Is  made  that 
their  verdict  was  not  in  form,  still  as  the 
amount  was  not  in  controversy,  a  finding  on 
the  part  of  the  jury  in  favor  of  plaintiff  was 
sufiScient  to  support  the  judgment  predicated 
thereon.  The  instructions  plainly  told  the 
jury  the  amount  which  the  cross-petitioners 
were  entitled  to  recover  if  they  found  for 
them.  In  the  case  of  Cooper  v.  Poston,  1 
Duv.  92,  85  Am.  Dec  610,  this  court  held,  in 
an  action  on  a  note,  where  the  only  defense 
was  a  plea  of  usury,  that  a  verdict,  "We,  of 
the  jury,  find  for  the  plaintiff,"  would  sup- 
port a  judgment  for  the  amount  of  the  note 
and  Interest  And  in  the  cases  of  Brannln  v. 
Force,  12  B.  Mon.  606,  and  Jackson  v.  Hill, 
58  S.  W.  434,  22  Ky.  Law  Rep.  B63,  this  prin- 
ciple, that  what  can  be  made  certain  is  cer- 
tain, was  recognized  and  applied.  In  29  Am. 
&  Ekig.  Ency.  of  Law,  1021,  the  rule  is  thus 
stated:  "Where  the  amount  is  not  actually 
in  issue,  a  simple  finding  for  the  plaintiff  or 
the  defendant  is  usually  sufficient,  without 
specifying  any  particular  sum."  Here  ap- 
pellant denied  all  liability.  The  amount 
claimed  was  not  disputed,  if  any  liability  at- 
tached, and  hence  a  verdict  in  favor  of  the 
plaintiff  necessarily  meant  for  the  amount 
sued  for. 

We  next  come  to  consider  the  question  as 
to  whether  or  not  appellees  might  proceed 
against  appellant  by  cross-petition.  Subsec- 
tion 3  of  section  96  of  the  Civil  Code  of  Prac- 
tice defines  a  cross-petition  to  be  "the  com- 
mencement of  an  action  by  a  defendant 
against  a  codefendant,  or  a  person  who  is 
not  a  party  to  the  action,  ♦  •  ♦  and  is 
not  allowed  to  a  defendant  except  upon  a 
cause  of  action  which  affects,  or  is  affected 
by,  the  original  cause  of  action."  The  test, 
then,  as  to  whether  or  not  they  might  prop- 
erly in  this  case  proceed  by  cross-petition  Is: 
Was  the  action  asserted  by  appellees  affected 
by  the  cause  of  action  asserted  by  Mrs.  Hatch 
against  O'Donnell?  Clearly  it  was.  In  the 
suit  of  Mrs.  Hatch  against  O'Donnell,  she 
pleaded  the  execution  of  the  indemnity  bond, 
but  for  the  execution  of  which  the  attach- 
ment would  not  have  been  levied  at  all. 
Therefore  the  execution  of  the  indemnity 
bond  caused  the  levy  of  the  attachment  which 
resulted  in  the  damage  to  Mrs.  Hatch.  Clear- 
ly the  causes  of  action  are  so  closely  and  in- 
timately connected  that  appellees  were  justi- 
fied in  proceeding  as  they  did.    In  the  case 
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of  Gibson  V.  Ky.,  etc.,  Ben.  Society,  8  Ky. 
Law  Rep.  520,  a  case  somewhat  similar  to  tbe 
one  under  consideration  here  was  presented. 
There  the  society,  without  authority.  Issued 
a  certificate  of  membership,  in  which  It  con- 
tracted to  pay  the  amount  due  upon  the  death 
of  the  member  to  one  other  than  a  member 
of  his  family.  The  member  died,  and  the 
society  paid  the  amount  due  to  the  named 
beneficiary.  Under  its  charter  the  death  ben- 
efit belonged  to  the  widow  and  children  of 
the  member,  and  they  sued  the  society  to  re- 
cover the  amount  due  them.  In  the  same 
action  the  society  filed  a  crosS-petltlon  against 
the  person  to  whom  it  had  paid  tbe  fund, 
and  asked  that  it  recover  judgment  against 
him  for  the  amount  so  paid,  If  it  should  be 
held  answerable  to  the  widow  and  children 
of  the  deceased  member  therefor,  and  upon 
appeal  here  It  was  held  that  the  cross-peti- 
tion could  be  maintained.  This,  if  anything. 
Is  a  stronger  case  than  tbe  case  at  bar,  for 
the  reason  that  In  that  case  the  beneficiary 
named,  so  far  as  the  record  shows,  had  been 
In  no  wise  instrumental  in  procuring  the  de- 
ceased member  to  name  him  as  benefldary. 
And  again,  In  the  case  of  Edwards  v.  Grimes 
Bros.,  66  S.  W.  515,  23  Ky,  Law  Rep.  2053, 
where  suit  was  brought  to  enforce  a  pur- 
chase-money lien,  the  defendant  was  permit- 
ted to  prosecute  a  cross-action  to  quiet  the 
title  to  the  same  property  against  persons 
claiming  It.  And  In  Trabue  v.  McAdams,  8 
Bush,  80,  a  lessee,  who  was  sued  for  rent, 
was  permitted  In  the  same  action  by  cross- 
petition  to  proceed  against  a  sublessee  to 
compel  him  to  pay  his  i)ortlon  of  the  rent  and 
release  the  lessee  from  responslbiUty  there- 
for. 

Several  authorities  are  cited  and  relied 
upon  by  appellant  in  support  of  his  conten- 
tion that  this  Is  not  such  a  claim  as  might 
be  asserted  by  cross-petition.  But  a  careful 
analysis  of  those  cases  shows  that  they  are 
not  in  point.  The  case  of  Royse  v.  Reynolds, 
10  Bush,  286,  was  an  equitable  proceeding, 
wherein  one  Fee  sought  to  enjoin  Royse  from 
enforcing  a  judgment  against  him  on  the 
ground  that  be  was  surety  only  and  had  been 
released  from  liability  by  lapse  of  time. 
Royse,  by  cross-petition,  then  sued  the  sher- 
iff, Reynolds,  for  breach  of  duty  by  the 
latter  in  falling  to  return  an  execution  for 
more  than  30  days  after  return  day  and  in 
falling  to  sell  certain  property  levied  upon/ 
The  court.  In  holding  that  he  could  not 
maintain  the  action  by  cross-petition,  said: 
"There  is  no  connection  whatever  between 
these  causes  of  action  and  the  subject-matter 
of  Fee's  suit,  except  that  Fee  was  a  party 
defendant  In  the  judgment  upon  which  the 
execution  Issued.  None  of  his  property  had 
been  seized,  and  be  was  released.  If  at  all, 
not  by  the  delay  or  neglect  of  the  sheriff, 
but  by  the  want  of  diligence  on  the  part  of 
Royse."  Thus  It  is  seen  the  right  of  Royse 
to  recover  from  the  sheriff  for  failure  to 
return  the  execution  neither  affected,   nor 


was  affected  by,  the  right  of  Fee  to  enjoin 
the  collection  of  the  judgment  from  which 
he  had  been  released  by  lapse  of  time.  And 
so,  also,, in  the  case  of  Wells  v.  Bbyd,  1  Dar. 
366,  relied  upon,  we  find  that  the  right  to  pro- 
ceed by  cross-petition  was  denied,  because  the 
right  of  Preston  to  recover  from  Boyd  on  the 
note  did  not  affect  the  right  of  Boyd  to  recoT- 
er  from  Wells  on  the  warranty. 

During  the  progress  of  the  trial,  and  after 
tbe  evidence  had  in  part  been  Introduced, 
appellant  offered  to  file  an  amended  answer, 
to  the  filing  of  which  appellees  objected. 
The  court  sustained  the  objection  and  refused 
to  permit  the  amendment  to  be  filed,  and  of 
this  ruling  appellant  now  complains.  Tbe 
Code  gives  to  the  trial  judge  a  broad  discre- 
tion in  permitting  and  refusing  amended 
pleadings  to  be  filed,  and  it  is  at  times  dif- 
ficult to  determine  when,  in  pursuance  of 
justice,  this  discretion  on  the  part  of  the  trial 
judge  should  be  interfered  with.  The  Issue, 
as  made  up  and  upon  which  tbe  parties  had 
gone  to  trial,  was  as  to  whether  or  not  tbe 
sheriff  had  proceeded  wantonly,  willfully, 
maliciously,  and  contrary  to  instructions  and 
in  utter  disregard  of  the  direct  command  of 
tbe  appellant.  In  the  amendment  offered, 
appellant  set  out  that  the  damage  to  tbe 
property  of  Mrs.  Hatch  was  due  to  the  negli- 
gence of  tbe  sheriff  in  storing  and  caring  for 
the  goods.  The  issue  upon  which  the  case 
was  being  tried  had  been  made  for  nearly 
three  years.  The  litigation  had  been  pending 
for  about  ten  years.  During  the  time  that 
tbe  pleadings  were  being  made  up,  appellant 
had  filed  a  great  many  motions  and  had  pre- 
sented bis  defense  in  almost  every  conceiv- 
able form,  and  if  be  had  wanted  to  make  this 
defense  which  be  sought  to  inject  Into  the 
case  almost  at  the  conclusion  of  the  trial, 
he  should  certainly  have  done  so  at  an 
earlier  date.  All  of  the  facts  upon  which  he 
might  have  based  such  a  defense  had  been 
brought  out  during  the  progress  of  the 
trial  between  Mrs.  Hatch  and  the  sheriff 
and  his  bondsmen — for  in  that  trial  it  was 
shown  where  the  goods  had  been  stored  and 
the  extent  to  which  each  article  thereof  had 
been  damaged — so  that  appellant  did  not 
present  a  case  which  appealed  to  the  sense 
of  justice  of  the  trial  court  when,  after  so 
long  a  delay,  and  almost  at  the  conclusion  of 
the  trial,  he  was  proposing  to  make  a  new 
issue.  Under  these  circumstances  the  trial 
judge  was  warranted  In  refusing  to  permit* 
the  amendment  to  be  filed.  To  have  done  so 
would  tiave  necessarily  prolonged  the  trial, 
if,  in  fact,  it  had  not  necessitated  the  con* 
tinuing  of  the  case. 

The  only  remaining  question  which  we 
deem  It  necessary  to  consider  is  the  right  of 
tbe  sureties  on  the  sherifiTs  bond  to  be  sub- 
stituted or  subrogated  to  the  rights  of  the 
sheriff  on  the  indemnifying  bond.  This  is 
the  principal,  if  not  the  only,  question  in  the 
case.  The  sheriff  took  the  indemnifying  bond 
to  protect  him  against  possible  loss  resulting 
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from  tbe  seizure  of  the  property,  about 
which  he  entertained  some  doubt  as  to  wheth- 
er or  not  it  was  liable  to  seizure  and  sale 
ander  attachment.  Having  levied  apon  the 
property,  and  being  held  answerable  in  dam- 
ages for  doing  so,  the  sureties  on  his  of- 
ficial bond  were  required  to  pay  the  damages 
assessed  against  him.  Why  are  they  not  en- 
titled to  be  subrogated  to  tbe  rights  of  the 
■herUr  on  tbe  indemnifying  bond?  We  find 
no  case  directly  In  point  in  this  state;  but 
the  text-writers,  with  a  degree  of  uniformity, 
bold  that  tbe  state  of  facts  here  presented 
Is  such  as  entitles  the  sureties  to  be  subro- 
gated to  the  rights  of  their  principals.  In 
27  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
221,  we  find  the  principle  thus  stated:  "As  a 
general  rule,  sureties  on  the  official  bond  of 
a  sherlfT,  who  have  been  obliged  to  answer 
for  the  default  of  their  principal,  are  en- 
titled to  relief  by  subrogation.  Thus,  where 
they  pay  a  Judgment  against  the  sheriff  for 
an  erroneous  seizure  of  property,  they  will 
be  subrogated  to  his  rights  in  respect  to 
any  indemnity  which  he  may  have  demanded 
and  received  from  tbe  Judgment  creditor." 
Sheldon  on  Subrogation  (2d  Ed.)  i  90,  thus 
states  the  rule:  "The  sureties  of  a  sheriff, 
who  have  been  compelled  to  pay  a  Judgment 
recovered  against  him  by  the  owner  of  prop- 
erty which  he  had  taken  on  an  execution 
against  a  third  party  and  had  turned  over  to 
the  Judgment  creditor,  have  been  allowed  to 
recover  the  value  of  such  property  against 
that  plaintiff.  The  sureties  who  had  satis- 
fled  the  owner  were  substituted  to  his  cause 
of  action  against  the  creditor."  In  Murfreo 
on  Sheriffs,  {  910,  we  find  the  following: 
"Tbe  right  of  subrogation  does  not  rest  upon 
contract  or  privity,  but  depends  ujwn  prin- 
ciples of  natural  Justice  and  equity,  and  will 
be  applied  in  favor  of  one  who  has  been  com- 
pelled to  perform  tbe  obligations  of  another. 
Hence,  when  the  sureties  of  a  deceased 
deputy  sheriff  have  been  compelled  to  pay 
for  such  deputy's  default,  they  are  entitled 
in  equity  to  be  substituted  to  his  rights 
against  the  creditor  by  whose  direction  the 
default  was  occasioned,  and  to  resort  to  a 
bond  taken  by  him  from  the  creditor  as  an 
indemnity  against  the  consequences  of  such 
default." 

In  the  case  of  Phllbrlck  v.  Shaw,  61  N.  H. 
856,  we  find  a  set  of  facts  almost  identical 
with  those  here  presented.  There  the  sure- 
ties of  a  deceased  deputy  sheriff  had  been 
compelled  to  pay  for  his  default  In  not  mak- 
ing proper  application  of  the  proceeds  of  an 
execution.  They  sought  to  be  substituted  to 
bis  rights  against  tbe  creditor  by  whose  di- 
rections the  default  was  caused,  and  to  re- 
sort to  a  bond  taken  by  blm  from  the  cred- 
itor as  an  indemnity  against  the  consequen- 
ces of  such  default  In  disposing  of  their 
right  so  to  do,  the  court  said:  "The  conten- 
tion of  the  defendant  is  that  there  is  no 
privity  of  contract  or  obligation  between  the 
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plaintiff  and  himself;  that  tbe  condition  of 
the  bond  was  to  save  Haynes  harmless,  and 
not  his  sureties;  and  that,  inasmuch  as  nei- 
ther Haynes  nor  his  estate  has  sustained  any 
loss,  the  contingency  upon  which  the  obliga- 
tion depended  has  not  happened,  and  there 
has  consequently  been  no  breach  of  the  bond. 
This  defense  is  both  ingenious  and  novel; 
but  it  has  no  foundation  in  principle  or  up- 
on authority.  The  right  of  subrogation  does 
not  rest  upon  contract  or  privity,  but  de- 
pends upon  principles  of  natural  Justice  and 
equity,  and  will  be  applied  in  favor  of  one 
has  been  compelled  to  perform  the  obliga- 
tions of  aijother.  •  *  •  Nor  was  the  de- 
fendant's bond  for  the  protection  of  Haynes 
alone.  His  sureties  were  responsible  for  his 
official  conduct,  and  equally  Uable  with  him 
to  make  compensation  to  any  injured  party 
for  his  wrongful  acts.  His  protection  was 
their  protection;  and,  as  both  stood  upon  a 
common  ground  of  Interest  in  respect  to  the 
bond.  It  is  to  be  regarded  in  equity  as  in- 
tended for  the  Joint  benefit  of  both,  and  as 
now  held  by  tbe  administrator  of  Haynes 
in  trust  for  the  plaintiff  surety.  But,  even 
if  it  was  Intended  for  the  sole  benefit  of 
Haynes,  Phllbrlck,  having  performed  the  obli- 
gations resulting  from  Haynes'  default,  which 
the  defendant  occasioned,  and  from  whicta 
he  derived  a  substantial  benefit,  is  entitled 
to  be  subrogated  to  all  the  rights  Haynes 
bad,  or  would  have  had,  if  living,  against 
tbe  defendant,  and  may  therefore  resort  to 
the  bond  as  a  means  of  reimbursement. 
•  •  •  The  right  of  subrogation  exists 
where,  from  all  the  circumstances  of  the  case, 
It  ought  in  equity  and  good  conscience  to  ex- 
ist.   •    •    •    This  is  such  a  case." 

The  same  principle  is  recognized  and  up- 
held in  People  v.  Schuyler,  4  N.  Y.  176,  in 
Skiff  V.  Cross,  21  Iowa,  469,  and  In  Blalock 
V.  Peake,  66  N.  C.  323.  In  Meyer  Bros.  Drug 
Co.  V.  Davis,  68  Ark.  112,  56  S.  W.  788,  a 
constable  wrongfully  attached  and  sold  per- 
sonal property.  The  owner  of  the  property 
recovered  a  Judgment  against  the  constable 
for  Its  value,  which  had  been  paid  by  his 
sureties.  The  plaintiffs  in  the  attachment 
then  gave  to  the  constable  a  note  for  the 
amount  of  the  Judgment  the  owner  had  ob- 
tained against  him.  It  was  held  that  the 
sureties  were  entitled  to  be  subrogated  to  the 
constable's  right  of  action  on  the  note.  And 
in  Dowell  v.  Woodsldes,  27  S.  W.  853.  18 
Ky.  Law  Rep.  325,  a  master  commissioner 
mortgaged  his  property  to  his  bondsmen  to 
indemnify  them.  A  litigant,  who  had  funds 
in  the  hands  of  the  master,  brought  suit, 
and  was  permitted  to  be  subrogated  to  the 
rights  of  bis  bondsmen  in  the  mortgage.  Bis- 
pbam,  in  bis  Principles  of  Equity,  {  377,  in 
speaking  of  the  doctrine  of  subrogation,  says: 
"The  principle  is  a  general  one,  and  will  ap- 
ply in  every  instance  (except  In  the  case  of 
a  mere  stranger)  where  one  man  has  paid 
a  debt  for  which  another  is  primarily  lia- 
ble."   In  the  case  of  Albro  v.  Bobinson,  93 
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Ky.  195,  199,  19  S.  W.  587,  588,  14  Ky.  Law 
Rep.  124,  the  sureties  on  the  bond  of  a  de- 
ceased executor  had  been  held  liable  for  his 
default  They  sought  to  be  subrogated  to 
his  claim  for  subrogation  as  executor,  and 
m  disposing  of  the  matter  this  court  said; 
"If  entitled  to  compensation,  this  would  cer- 
tainly be  equitable.  It  would  be  in  the  di- 
rection of  doing  complete  justice,  and  this 
Is  the  basis  of  the  doctrine  of  subrogation." 
As  above  stated,  we  have  not,  so  far,  been 
called  upon  to  decide  a  case  in  all  respects 
similar  to  the  one  at  bar;  but  this  court 
has  frequently  been  called  upon  to  apply  the 
doctrine  of  subrogation,  and  it  has^  uniformly 
held  that,  where  one  has  been  compelled  to 
pay  a  debt  for  which  another  was  primarily 
liable,-  the  former  is  entitled  to  be  subro- 
gated to  the  rights  of  the  creditor.  This 
was  the  rule  announced  in  Finn  t.  Stratton, 

5  J.  J.  Marsh.  304;  Perkins  t,  Scott,  7  Ky. 
Law  Rep.  608;   Ely  v.  Harvey,  Keith  &  Co., 

6  Bush.  620;  Ogden  v.  Totten  et  al.,  34  S. 
W.  1081,  17  Ky.  Law  Rep.  1390;  Nesbit  v. 
Wood,  66  S,  W.  714,  22  Ky.  Law  Rep.  128; 
Riddle  V.  Riddle,  80  S.  W.  1129,  26  Ky.  Law 
Rep.  231;  Treadway  v.  Pharis,  18  S.  W. 
225,  13  Eiy.  Law  Rep.  787.  In  each  of  the 
foregoing  cases  the  principle  that  one  who 
has  paid  a  debt  for  which  another  was  pri- 
marily liable  was  entitled  to  be  subrogated 
to  the  rights  of  the  creditor  was  fully  recog- 
nized and  upheld.  In  the  case  at  bar  the 
sheriff  had  executed  a  general  official  bond  as 
a  guaranty  to  the  public  and  the  common- 
wealth that  he  would  faithfully  and  accord- 
ing to  law  discharge  the  duties  of  his  of- 
fice. As  a  part  of  those  public  duties  he 
was  required  to  execute  the  orders  of  the 
court  that  came  to  his  hand.  When  the 
plaintiffs,  in  the  original  suits,  caused  the  or- 
ders of  attachment  to  be  issued  and  placed 
in  his  hands,  it  at  once  became  his  duty  to 
levy  same  upon  any  property  of  the  defend- 
ant that  he  could  find  that  was  subject  to 
execution.  The  plaintiffs  In  the  suit  desired 
that  he  should  levy  upon  all  the  property 
of  the  defendant  which  the  sheriff  might  find 
in  defendant's  home.  This  the  sheriff  de- 
clined to  do  until  the  defendants  had  execut- 
ed the  indemnifying  bond  as  above  set  out 
The  levy  having  been  made,  and  the  right 
of  the  sheriff  to  take  the  attached  property 
being  contested,  it  was  found  that  he  bad 
acted  beyond  his  lawful  authority  In  so  do- 
ing, and  the  sureties  on  his  bond  were  com- 
pelled to  pay  the  Judgment  recovered  against 
him  because  of  this  illegal  levy.  They  at 
once  became  creditors  of  the  Bhortff  to  tliat 
extent,  and,  under  the  well-established  rule 
announced  by  ail  text-writers  and  by  courts 
of  last  resort  generally,  they  were  entitled 
to  the  benefit  of  any  security  which  he  had 
taken  from  the  plaintiffs  guaranteeing  him 
against  loss.  Thus  they  became  clearly  en- 
titled to  the  same  benefit  and  protection  un- 


der the  Indemnifying  bond  which  accrued  to 
the  sheriff  himself.  The  trial  court  correct- 
ly held  that  the  record  presented  a  state  of 
facts  authorizing  and  Justifying  the  applica- 
tion of  the  doctrine  of  subrogation. 

Perceiving  no  error  in  the  conduct  of  the 
trial  prejudicial  to  the  substantial  rights  of 
appellant,  the  Judgment  is  affirmed. 


HOFFMAN  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct  6,  1909.) 

1.  Homicide  (J  2o3*)—Mubdeb— Evidence. 

Evidence  held  to  sustain  a  conviction  of 
murder  in  the  first  degree. 

[Ed.   Note.— For  other  cases,  see   Homicide, 
Cent  Dig.  f  523;  Dec  Dig.  $  233.*] 

2.  Criminal  Law  rt  622*)— Joiht  Defend- 
ants—Sepaeatb  Tbial. 

Under  Or.  Code  Prac.  {  237,  providing  that 
if  two  or  more  defendants  are  jointly  mdict- 
ed  for  felony,  any  defendant  is  entitled  to  a 
separate  trial,  it  is  the  mandatory  duty  of  the 
court  to  grant  a  separate  trial  when  demanded 
by  one  of  several  joint  defendants. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  S  1380;   Dec  Dig.  i  622.*] 

3.  Cbiminal  Law  (8  622*)— Codefendants— 
Sevebance  by  State. 

Ct.  Code  Prac.  i  237,  though  giving  to  a 
joint  defendant  the  absolute  right  to  a  separate 
trial,  does  not  confer  on  him  the  right  to  a 
joint  trial,  nor  does  such  right  exist  at  com- 
mon law ;  the  court  being  authorized,  at  the 
instance  of  the  commonwealth,  or,  where  justice 
requires,  on  its  own  motion,  to  order  a  sever- 
ance without  application  by  either  party. 

[EM.    Note. — For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  {  1380 ;   Dec  Dig.  {  622.*] 

4.  Homicide  ({  158*)— Evidence— Thbeatb  bt 
Tbibo  Person. 

Where  there  was  evidence  that  a  threat  by 
defendant's  wife  that,  H  decedent  did  not  release 
defendant's  son,  decedent's  wife  would  be  a 
widow  l)efore  morning,  was  made  in  defendant's 
hearing  but  a  few  minutes  before  defendant  in- 
tervened in  the  quarrel  which  ended  in  his  kill- 
ing decedent,  sudi  threat  was  admissible  against 
him. 

lEd.   Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  gS  293-296 ;   Dec  Dig.  i  158.*] 

5.  Homicide  (g  169*)  —  Evidence— Deci.aka- 
TiONS  or  Third  Pebsons. 

Where,  in  a  prosecution  for  homicide,  de- 
fendant claimed  that  prior  to  the  difficulty  some 
persons  had  thrown  rocks  at  him,  evidence  of 
F.  that  two  of  her  sons,  who  might  otherwise 
have  been  supposed  to  have  rocked  defendant 
left  her  house  a  few  minutes  l>efore  the  shoot- 
ing, saying  they  were  going  to  get  some  fodder 
for  a  mule,  was  inadmissible. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  {  350;   Dec  Dig.  g  169.*] 

6.  Homicide  (g  838*)- AppeaI/— Pbejtjdice. 

Such  testimony  was  not  prejudicial  to  de- 
fendant in  view  of  the  witness'  subsequent  tes- 
timony that  her  sons  had  passed  through  the 
yard  a  few  minutes  later  with  the  fodder. 

[Ed.   Note.— For  other  cases,   see    Homicide, 
Cent  Dig.  g  7U;    Dec.  Dig.  |  338.*] 

7.  Cbiminal  Law  (g  1144*)— Miscondoct  or 
Attobnet— Appbai/— Pbesumption. 

Where  an  objection  to  a  statement  by  coun- 
sel for  the  commonwealth  was  sustained  by  the 
court,  it  would  tie  presumed  on  appeal  that  the 
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conrt  at  the  tSme  admonished  the  Jury  not  to 
consider  the  same. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  8028 ;   Dec.  Dig.  {  1144.*] 

8.  Criminal  Law  (g  600*)  —  Continuakot — 

Atfidavii^— Use  as  Evidence. 

Where  an  affidavit  for  a  continuance  for 
absence  of  certain  witnesses  did  not  allege  the 
facts  to  which  it  was  claimed  they  wonid  testify, 
if  present,  accused's  mere  belief  that,  if  present, 
they  would  give  beneficial  testimonyj  did  not  au- 
thorize the  reading  of  what  was  said  in  the  af- 
fidavit with  respect  to  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lisw.  Cent.  Dig.  {{  1342-1344;  Dee.  Dig.  jj 
600.*] 

Nnnn,  O.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Estill  County. 
"To  be  officially  reported." 
John  Hoffman  was  convicted  of  murder, 
and  b€  appeals.    Affirmed. 

Gourley,  Redwine  &  Gourley,  D.  B.  Red- 
wine,  and  Clarence  Miller,  for  appellant. 
Jas.  Breathitt,  Atty.  Gen.,  and  Tom  B.  Mc- 
Gregor, Asst  Atty.  Gen.,  for  the  Common- 
-wealtb. 

SETTLE,  J.  The  appellant,  John  HoCC- 
man,  with  one  shot  from  a  mnsket  loaded 
with  leaden  slugs,  killed  Simon  Gross  and 
Bert  Fllnchem.  The  double  homicide  occurred 
at  night  and  near  the  homes  of  all  the  par- 
ties. In  EstUI  county.  Appellant  and  his 
•wUb,  Bltta  Hoffman,  were  jointly  Indicted 
for  the  killing  of  Gross;  the  crime  charged 
being  murder.  Appellant,  at  the  Instance  of 
tbe  commonwealth's  attorney,  over  his  ob- 
jection, had  a  separate  trial,  which  resulted 
la  his  conviction;  the  jury  returning  a  ver- 
dict finding  him  guilty  of  murder  and  fixing 
bis  punishment  at  confinement  in  the  peni- 
tentiary for  life,  upon  which  verdict  judg- 
ment was  duly  entered.  Appellant  was  re- 
fused a  new  trial  in  the  circuit  court,  and 
by  this  appeal  seeks  a  reversal  of  tbe  judg- 
ment of  conviction. 

It  does  not  appear  from  the  record  wheth- 
er appellant  or  his  wife  was  Indicted  for 
killing  Fllnchem,  or  whether  she  has  been 
tried  under  the  joint  indictment  charging 
her  and  appellant  with  tbe  murder  of  Gross. 
Appellant  lived  near  and  was  on  friendly 
terms  with  both  Gross  and  Fllnchem,  had 
worked  a  good  deal  for  the  former,  and  was 
at  the  time  of  the  killing  in  the  employ  of 
tbe  latter  as  a  hauler  of  railroad  ties.  Ac- 
cording to  appellant's  own  testimony,  about 
a  month  before  the  homicide  his  house  was 
rocked,  and  this  indignity  was  followed  down 
to  the  time  of  tbe  homicide  by  repeated 
throwing  of  rocks  at  his  person  when  be 
would  be  returned  home  at  night  after  his 
work.  The  persons  who  thus  assaulted  bis 
bouse  and  person  were  unknown  to  appel- 
lant, but  when  the  rocks  were  thrown  at 
bis  bouse  he  saw  two  men  running  from  tbe 
premises,  one  of  whom  he  thought  was  Gross ; 


but,  upon  mentioning  the  matter  to  Gross 
tbe  next  day,  tbe  latter  denied  that  he  rock- 
ed bis  house,  and  claimed  to  know  nothing 
about  it  Appellant  also  testified  that  be 
Informed  Bert  Flinchem  of  the  rock  throw- 
ing, and  Fllnchem  gave  blm  some  powder 
and  cartridges,  and  advised  blm  to  load  his 
musket  and  shoot  the  wrongdoers,  if  again 
rocked.  Whereupon  appellant  made  slugs 
of  some  of  tbe  cartridge  balls,  and  with 
tbem  and  tbe  powder  loaded  his  musket  Ac- 
cording to  all  the  evidence,  on  the  day  of 
the  homicide,  and  shortly  before  its  occur- 
rence, appellant's  wife  sent  their  son,  Algin 
Hoffman,  a  boy  12  years  of  age,  to  tbe  boui^ 
9f  Gross  for  tbe  return  of  some  coal  oil 
which  Mrs.  Gross  had  borrowed  of  her.  The 
boy  falling  to  return  to  bis  own  home,  bis 
mother  about  night  went  to  Gross'  bouse  aft- 
er blm,  but  upon  arriving  there  claimed  to 
have  discovered  that  Gross  had  the  boy  in 
his  house  and  refused  to  let  him  go  home. 
Thereupon  Mrs.  Hoffman  became  very  angry, 
and  got  into  an  altercation  of  words  with 
Gross  and  bis  wife,  during  which  she  said 
to  Mrs.  Gross  that.  If  her  husband  did  not 
release  Algin  and  permit  him  to  return  witb 
her,  she  (Mrs.  Gross)  would  be  a  widow  be- 
fore morning.  About  that  time  appellant  ap-  ■ 
peared  on  tbe  scene,  and  at  once  demanded 
that  Gross  release  his  son  and  let  him  go 
home.  This  demand  was  Ignored  by  Gross. 
At  any  rate,  the  boy  did  not  leave  bis  bouse. 
Mrs.  Gross  testified,  however,  that  her  hus- 
band did  not  detain  appellant's  son,  but 
that  the  boy  refused  to  leave  the  house,  and 
gave  as  a  reason  therefor  that  he  was  afraid. 
If  be  returned  home,  bU  fatlier  would  Wlilp 
him.  Finding  that  his  demand  for  bis  son 
was  not  complied  with,  appellant  claimed  to 
have  directed  bis  wife  to  go  home,  and  that 
he  said  to  ber  he  "would  get  him  [meaning 
bis  son]  If  he  bad  to  remain  until  morning 
for  that  purpose."  Mrs.  Gross  testified  that 
appellant,  after  ordering  bis  wife  home, 
threatened  to  take  the  life  of  her  husband, 
saying,  if  Gross  did  not  release  his  son,  he 
would  shoot  blm;  that,  when  this  threat 
was  made  by  appellant,  ber  husband  went 
to  tbe  bouse  of  David  Fllnchem,  tbe  father 
of  Bert  Fllnchem,  and  there  got  a  gun,  with 
which,  and  in  company  witb  Bert  Fllnchem, 
be  was  returning  to  bis  own  home  when  h« 
was  met  In  tbe  road  by  appellant,  who  then 
fired  the  shot  which  killed  both  Gross  and 
Fllnchem. 

Appellant  admitted  that  while  at  Gross' 
home  he  had  his  gun  with  him,  but  said, 
when  be  heard  tbe  quarreling  between  bis 
wife  and  Gross,  be  started  toward  tbem 
without  the  gim,  but  before  getting  to  tbem 
rocks  were  thrown  at  him  by  persons  whom 
be  could  not  see;  that  one  of  the  rocks 
struck  and  seriously  wounded  bis  leg,  which 
caused  him  to  return  to  his  home  and  get  the 
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con  for  his  protection.  His  version  of  the 
killing  was  that,  after  directing  bis  wife  to 
go  home,  he  again  demanded  of  Qross  the 
release  of  his  son,  at  the  same  time  telling 
him,  if  the  boy  had  done  anything  that  was 
'wrong,  he  (appellant)  would  whip  him,  or, 
if  Gross  wished  It,  take  him  to  Irvine  next 
day  for  trial.  This  proposition  doubtless 
bad  reference  to  the  charge,  later  brought 
out  by  the  evidence,  that  appellant's  son  had 
that  day.  or  a  short  time  previously,  taken 
some  corn  (roasting  ears)  from  the  field  of 
Gross.  It  was,  however,  claimed  by  appel- 
lant that  Gross,  instead  of  acceding  to  the 
proposition  made  him,  threatened  to  kill  ap- 
pellant, and  went  at  once  to  David  Flinch- 
em'B  and  got  a  gun,  with  which  he  was  re- 
turning to  bis  own  home  in  company  with 
another  person,  one  of  them  carrying  a  lan- 
tern, when  they  met  appellant,  who,  seeing 
Gross  had  a  gun  pointed  toward  him,  told 
them  to  stand  back,  that  he  was  going  to 
shoot;  but,  as  they  continued  to  advance, 
he  fired  the  shot  which  resulted  in  their 
death.  One  of  the  younger  Flinchems,  stand- 
ing a  short  distance  from  Gross  and  Bert 
Fllnchem  when  they  were  killed,  testified 
that  Gross  had  his  gun  to  his  shoulder  when 
appellant  fired  at  him,  and  that  he  (the  wit- 
ness), upon  seeing  Gross  and  Bert  Fllnchem 
fall,  shot  twice  at  appellant  with  a  pistol, 
and  that  the  latter  thereupon  fied.  Other 
witnesses  testified,  however,  that  Gross  did 
not  have  the  gun  at  his  shoulder  or  pointed 
at  appellant  When  arrested  by  a  deputy 
sheriff,  appellant  confessed  he  killed  Gross, 
and  that  he  Intended  to  do  so,  believing  it 
necessary  to  save  bis  own  life,  for  Gross 
was  then  pointing  a  gun  at  him  and  about 
to  shoot,  but  that  he  (appellant)  did  not  in- 
tend to  shoot  Bert  Fllnchem,  or  know  that  he 
was  with  Gross. 

It  is  proper  to  say  that  Mrs.  Gross  was 
strongly  corroborated  as  to  what  occurred 
before  and  at  the  time  of  the  shooting,  for 
at  least  three  other  witnesses  Introduced  by 
the  commonwealth  heard  appellant  say  to 
Gross,  before  the  shooting,  that  if  he  did  not 
let  his  son  come  home  he  would  shoot  or 
kill  him,  and  no  witness,  other  than  appel- 
lant, heard  Gross  say  he  would  not  release 
the  boy,  or  testified  that  be  threatened  appel- 
lant's life.  However,  the  evidence  all  went  to 
the  Jury,  and  we  cannot  say  that  it  was  not 
sufficient  to  Justify  the  verdict  returned.  Al- 
though appellant  entertained  the  belief,  or 
it  reasonably  appeared  to  him,  that  his  son 
was  being  wrongfully  detained  by  Gross,  that 
fact  did  not  of  itself  excuse  bis  taking  of 
the  life  of  Gross.  If  it  should  have  been  con- 
sidered in  mitigation  of  his  punishment,  who 
can  say  that  it  was  not  considered  for  that 
purpose  by  the  Jury,  and  that  bnt  for  It  the 
death  penalty  would  have  been  the  punish- 
ment Infilcted,  instead  of  imprisonment  in  the 
penitentiary  ?or  life? 

It  is  insisted  for  appellant  that  numerous 
errors  wera  committed  by  the  trial  court 


wliich  entitled  him  to  a  reversal  of  the  Judg- 
ment complained  of.  One  of  the  alleged  e^ 
rora  consisted  In  the  court's  compelling  ap- 
pellant to  nndergo  a  separate  trial  In  the 
face  of  his  objection  thereto.  The  order, 
which  shows  the  ruling  of  the  court  referred 
to  and  appellant's  objection  to  the  same,  al- 
so shows  that  the  defendant,  Ritta  Hoffman,  j 
was  "l>efore  the  court,  bnt  not  present."  It  j 
does  not  appear  from  the  record  why  appel- 
lant's wife  was  not  present  when  the  case 
was  called  for  trial,  or  where  she  was.  She 
may  have  been  on  bond  and  sick,  in  Jail,  or 
in  the  courthouse  yard,  or  Intentionally  ab- 
senting berself,  in  the  hope  that  it  would  ob- 
tain appellant  a  continuance  of  the  case,  even 
after  the  court  had  refused  him  a  continu- 
ance upon  his  affidavit  based  on  other 
grounds.  The  reasons  for  her  absence  from 
the  court  are  not  materiaL 

The  question  of  whether  appellant  should 
have  had  a  separate  trial  at  the  instance  of 
the  commonwealth's  attorney  was  a  matter 
that  rested  In  the  discretion  of  the  court 
Section  237,  Criminal  Code  of  Practice,  pro- 
vides: "If  two  or  more  defendants  be  Jointly 
indicted  for  a  felony,  any  defendant  is  en- 
titled to  a  separate  trial."  The  language  of 
this  section  is  mandatory  as  to  the  right  of  a 
defendant.  Jointly  indicted  with  another  or 
others  for  a  felony,  to  a  separate  trlaL  The 
court  is  without  power  to  refiise  It  to  him 
when  demanded.  The  section  is,  however,  si- 
lent as  to  the  right  of  the  commonwealth  to 
separately  try  one  of  several  defendants 
Jointly  Indicted  for  a  felony.  Bat,  In  the  ab- 
sence of  any  statute  denying  the  common- 
wealth the  right  to  try  separately  one  of  sev- 
eral defendants  so  indicted,  there  is,  in  oar 
opinion,  no  obstacle  in  the  way  of  its  exer- 
cise of  such  right  It  must  not  be  overlooked 
that  at  the  common  law  the  commonwealth, 
and  not  the  defendant  in  case  of  Joint  in- 
dictments, bad  the  right  of  election,  subject 
to  the  discretion  of  the  court,  whether  to  tiy 
defendants  Jointly  or  separately.  The  Code 
only  changes  the  common  law  to  the  extent  of 
also  allowing  a  defendant  in  cases  of  joint 
indictment  for  a  felony,  the  right  to  demand 
and  have  a  separate  trial,  but  does  not  take 
away  from  the  commonwealth  the  right  to 
separately  try  each  of  several  defendants, 
Jointly  indicted  for  a  felony.  In  other  words, 
the  common  law.  In  respect  to  this  right  of 
the  commonwealtli,  has  not  been  abrogated  by 
the  Code.  It  will  further  be  observed  that, 
although  section  237,  Cr.  Code  Praa,  gives 
to  a  defendant.  Jointly  indicted  with  another 
or  others,  the  right  of  separate  trial,  it  does 
not  confer  upon  him  the  right  to  a  Joint  trial, 
nor  does  such  right  exist  at  the  common  law. 
It  follows,  therefore,  that  a  severance  may 
be  ordered  at  the  instance  of  the  common- 
wealth, as  of  the  defendant ;  and,  where  Jus- 
tice so  requires,  the  court  may  order  separate 
trials  of  its  own  motion,  without  applica- 
tion therefor  by  either  party.     19  Bncyc- 
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Fleadlng  &  Practice,  627;  12  Cyc:  506; 
Clark's  Olminal  Procedure,  {  154;  Barnes  v. 
Commonwealth,  92  Va.  794,  23  S.  B.  784; 
Gatblngg  ▼.  State,  44  Miss.  343;  State  t. 
Prater.  52  W.  Va.  132.  43  S.  B.  230;  State 
Y.  Roberts,  60  W.  Va.  422,  40  S.  B.  484 ;  State 
T.  Thaden,  43  Minn.  325,  45  N.  W.  614 ;  Cur- 
ran'8  Case,  7  Grat.  (Va.)  619.  If  right  In  the 
above  conclusion.  It  follows  that  the  court 
did  not  err  in  ordering  that  appellant  have  a 
separate  trial. 

Appellant  complains  that  the  trial  court 
also  erred  In  admitting  the  testimony  of  Mrs. 
Gross  and  others  regarding  the  statement 
made  by  appellant's  wife  to  her.  Just  before 
the  killing,  that  If  Gross  did  not  release  her 
son  she  (Mrs.  Gross)  would  be  a  widow  be- 
fore morning.  The  statement  In  question 
was.  It  Is  claimed.  Incompetent ;  It  being  con- 
tended by  counsel  for  appellant  It  wag  not 
proved  that  appellant  was  present  or  heard 
It.  A  careful  reading  of  the  evidence  con- 
vinces us  that  this  objection  Is  not  well  taken. 
Mrs.  Gross  said  the  threat  was  made  a  few 
mlnntes  before  appellant  Intervened  In  the 
quarrel ;  but  several  other  witnesses  testified 
that  It  was  made  when  or  about  the  time  ap- 
pellant appeared  on  the  scene,  and  the  latter 
(ailed  to  deny  that  It  was  made  In  his  pres- 
ence or  hearing.  We  therefore  conclude  that 
there  was  evidence  which  tended  to  show 
that  the  threat  was  made  by  his  wife  in  his 
hearing.  Consequently  we  cannot  say  its  ad- 
mission was  improper. 

We  agree  with  appellant's  counsel  that  the 
court  sbould  not  have  allowed  Mrs.  Ellen 
FUnchem  to  testify  that  two  of  her  sons,  who 
might  otherwise  have  been  supposed  to  have 
rocked  appellant  that  night,  left  her  house, 
a  few  minutes  before  the  shooting,  saying 
they  were  going  to  get  some  fodder  for  a 
mule.  But  her  testimony  as  to  what  they 
said  was  not  prejudicial  to  appellant,  as  she 
further  stated  that  her  sons  passed  through 
the  yard  a  few  minutes  later  with  the  fodder. 

Appellant's  complaint  as  to  what  was  said 
by  the  commonwealth's  attorney  in  argument 
is  not  well  founded,  for  the  record  shows 
that  the  objection  made  by  his  counsel  to 
the  statement  was  sustained  by  the  court, 
and  we  must  take  it  for  granted  that  the 
court  at  the  time  admonished  the  Jury  not 
to  consider  the  excluded  statement  of  the 
commonwealth's  attorney. 

The  court  did  not  err  in  excluding  from 
the  Jury  the  testimony  of  Jesse  Isaacs  and 
Frank  Hymer,  contained  In  appellant's  affida- 
vit for  a  continuance.  Statements  attributed 
by  the  affidavit  to  three  other  absent  wit- 
nesses were  read  as  their  depositions.  But, 
as  the  affidavit  did  not  set  forth  the  alleged 
facts  to  which  Isaacs  and  Hymer  would  tes- 
tify, the  mere  belief  of  appellant  that  they 
would,  if  present,  give  beneficial  testimony  In 
his  behalf,  did  not  authorize  the  reading  of 


what  was  said  In  the  affidavit  with  r«Q>ect 
to  them. 

The  Instructions  are  not  open  to  the  objec- 
tions made  to  them  by  appellant's  counseL 
The  instruction  as  to  self-defense,  as  well  as 
those  relating  to  all  other  aspects  of  the  case, 
are  such  as  have  repeatedly  been  approved 
by  this  court,  and  as  a  whole  gave  the  Jury 
all  the  law  of  the  case. 

Finding  no  cause  for  disagreeing  with  any 
material  ruling  of  the  trial  court,  the  Judg- 
ment is  affirmed. 

NUNN,  C.  J.,  dissents. 


TAGGARTS  EX'R  et  bL  v.  TAGGART  et  sL 
(Court  of  Appeals  of  Kentucky.    Oct  19,  1009.) 

1-  Wills  (j   614*)— Estates  Dbviskd— Litb 

Estates. 

Testator  gave  household  furniture  and  oth- 
er personal  property  to  his  wife,  and  provided 
that  after  her  death  specific  articles  of  furniture 
should  go  to  a  daughter,  and  gave  the  remainder 
of  his  estate  to  his  wife  and  two  children,  to  be 
divided  equally,  and  provided  that  after  the 
wife's  death  her  share  sbould  be  divided  equally 
between  the  two  children.  Held,  that  the  wife 
took  only  a  life  estate  In  the  specific  articles 
of  furniture  and  in  the  third  of  the  remainder. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1384;    Dea  Dig.  {  614.*] 

2.  Wills    (8    607*)— Estates   Tail— Conveb- 
SION  INTO  Fee  Simple— "Bodilt  Heibs." 

Testator  gave  the  remainder  of  his  estate 
to  bis  wife  and  two  children,  to  be  equally  di- 
vided, and  provided  that  on  the  death  of  either 
of  the  children  leaving  no  bodily  heirs  the  part 
should  go  to  the  remaining  heir,  or  bodily  heir 
or  heirs,  and  declared  that  all  heirs  referred  to 
were  bodily  heirs,  unless  bodily  heirs  became 
extinct.  Held  to  create  an  estate  tail  in  the 
children  of  two-thirds  of  the  remainder,  con- 
verted by  Ky.  St  1909,  {  2343  (Russell's  8t  i 
2045),  into  a  fee;  the  words  "bodily  heirs"  not 
being  used  with  reference  to  his  children  alone, 
but  limited  to  his  blood,  no  matter  how  far  re- 
moved. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  13C&-1371 ;    Dec.  Dig.  S  007.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  817,  818;   vol.  8,  p.  7591.] 

3.  Wills  (}  607*)— Estates  Dbvibed— Estate 
iH  Fee. 

Testator  gave  the  remainder  of  his  estate 
to  his  wife  and  two  children,  to  be  divided 
equally,  and  provided  that  after  the  wife's  death 
her  share  sbould  be  divided  equally  between  the 
two  children,  or  their  bodily  neirs.  Held,  that 
the  children  took  the  fee  in  the  third  devised  to 
the  wife  for  life,  and  any  attempt  by  testator  to 
entail  it  would  be  void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §{  1308-1371 ;   Dec.  Dig.  g  607.*] 

Appeal  from  Circuit  Court,  Shelby  County. 

"Not  to  be  officially  reported." 

Action  between  James  Taggart's  executor 
and  others  and  Catharine  A.  Taggart  and 
others  for  the  construction  of  the  will  of 
James  Taggart,  deceased.  From  a  judg- 
ment construing  the  will,  the  former  ap- 
peal.   Reversed  and  remanded. 
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J.  C.  Beckham  &  Son,  for  appellants.  E. 
B.  Beard,  guardian  ad  litem,  for  appellees 
Paulue,  Elizabeth,  and  Katherlne  Winlock. 

NUNN,  0.  J.  This  appeal  involves  the 
construction  of  the  will  of  James  Taggart. 
That  iwrtlon  of  the  will  necessary  to  be  con- 
strued Is  as  follows :  "I  give  to  my  beloved 
wife,  Susan  E.  Taggart,  all  of  my  house- 
hold and  kitchen  furniture  and  furnishings, 
also  a  good  suitable  horse  or  mare  and  a 
Kood  and  suitable  buggy.  After  the  death 
of  my  wife  the  set  of  furniture  consisting 
of  one  bed  stead,  one  w&rdrobe,  one  dresser, 
one  washstand  and  four  chairs,  all  presented 
to  me  by  my  cousin  Anna  L.  Liggett,  shall 
go  to  my  daughter,  Llllle  P.  Winlock.  Aft- 
er my  just  debts,  if  any,  are  paid,  I  give  the 
remainder  of  my  property,  of  whatever  It 
may  consist  to  my  wife,  Susan  E.  Taggart, 
my  daughter  Lillie  P.  Winlock,  and  my  son, 
Wm.  F.  Taggart,  to  be  divided  equally  be- 
tween the  three,  share  and  share  alike,  and 
after  my  wife's  death  her  share  shall  be 
divided  equally  between  oar  two  children 
above  named,  or  their  bodily  beirs,  all  heirs 
herein  referred  to,  are  bodily  heirs,  unless 
bodily  heirs  have  become  extinct,  then  con- 
sider heirs  at  law.  I  require  that  my  prop- 
erty shall  not  be  held  responsible  for  or 
liable  for  the  debts  or  obligations  of  my 
heirs  or  others  in  case  of  death  of  either  of 
my  children  above  named,  and  leaving  no 
bodily  heirs,  their  part  shall  go  to  the  re- 
maining heir  or  bodily  heir,  or  heirs.  This 
will  is  intended  to  apply  to  any  inheritance 
that  may  possibly  come  to  my  estate  after 
my  death,  as  well  as  present  possessions." 

On  a  trial  of  the  case  in  the  lower  court 
the  following  Judgment  was  rendered:  "This 
cause  being  submitted  on  the  pleadings  and 
exhibits,  and  the  answer  of  the  guardian  ad 
litem  and  Of  Susan  E.  Taggart,  and  the 
court  being  advised,  it  is  now  considered 
and  adjudged  that  the  defendant  Susan  E. 
Taggart  have  until  the  further  orders  of  the 
court  herein  to  elect  whether  she  will  ac- 
cept the  provisions  of  the  will  of  James 
Taggart,  her  deceased  husband,  and  take 
the  estate  therein  devised  and  bequeathed  to 
her,  or  whether  she  will  take  under  the  laws 
of  the  state  of  Kentucky.  It  is  further  ad- 
Judged  that  under  said  will  said  widow  is 
entitled  to  and  is  the  owner  absolutely  of 
all  the  testator's  household  and  kitchen  fur- 
niture, and  also  a  good  suitable  horse  or 
mare  and  buggy,  except  the  one  bedstead, 
one  wardrobe  and  dresser,  one  washstand, 
and  four  chairs,  all  presented  to  testator  by 
Anna  L.  Liggett,  which  furniture  so  pre- 
sented shall  go  at  the  death  of  said  Susan 
E.  Taggart  to  testator's  daughter,  Lillie  P. 
Winlock.  Testator's  gold  watch  is  adjudged 
to  testator's  son,  Wm.  F.  Taggart,  absolute- 
ly. The  remainder  of  testator's  estate,  aft- 
er the  payment  of  his  debts  and  costs  and 
expenses  of  administration,  is  adjudged  to 
pass  as  follows,  viz.:    One-third  thereof  to 


bis  widow,  the  defendant  Susan  B.  Taggart, 
during  her  natural  life,  and  at  her  death 
equally  to  testator's  two  children,  Wm.  F. 
Taggart  and  Lillie  P.  Winlock.  The  re- 
maining two-thirds  of  testator's  estate  is  ad- 
Judged  to  pass  under  said  will  to  said  two 
children  of  testator  for  their  natural  lives, 
and  at  the  death  of  either  of  said  children 
to  his  or  her  child  or  children,  and  in  the 
event  of  the  death  of  either  of  said  two  chil- 
dren without  leaving  a  child  or  children,  the 
share  of  the  one  so  dymg  shall  go  to  the 
surviving  child  or  his  or  her  issue.  Neither 
the  widow  of  testator  nor  either  of  bis  said 
children  take  absolutely  any  part  of  bis  es- 
tate, except  to  the  extent  above  adjudged." 

It  does  not  appear  in  the  record  whether 
Susan  E.  Taggart,  the  widow  of  testator, 
elected  to  take  under  the  will  or  under  the 
statute.  The  case  was  tried  in  the  lower 
court  before  the  12  months  in  which  she 
had  to  elect  expired.  We  agree  with  the 
lower  court  in  its  construction  of  the  will 
with  reference  to  the  interest  devised  to  the 
widow;  that  is,  she  took  only  a  life  estate 
in  the  articles  of  personal  property  specific- 
ally named,  and  in  one-third  of  the  estate 
after  the  payment  of  the  testator's  del)ts. 
It  appears  that  the  lower  court  construed 
the  will  as  giving  Mrs.  Winlock  and  Wm.  F. 
Taggart,  the  only  children  of  the  testator,  a 
life  estate  in  the  two-thirds  of  the  estate  de- 
vised to  them  and  a  fee  In  remainder  in  the 
one-third  that  was  devised  to  their  mother 
for  life.  In  our  opinion,  the  court  was  clear- 
ly in  error  in  limiting  their  Interest  in  a  life 
estate  in  the  two-thirds  which  they  took  at 
their  father's  death.  By  the  will,  the  testa- 
tor gave  his  estate  to  his  wife,  daughter,  and 
son,  to  be  divided  equally  among  the  three, 
and  then  said  that  after  his  wife's  death 
her  share  would  be  divided  equally  between 
the  two  children  or  their  bodily  heirs.  There 
is  nothing  in  the  will  suggesting  any  limita- 
tion upon  the  two-thirds  the  daughter  and 
son  took,  and  under  the  well-known  rules 
of  construction  they  took  a  fee  therein.  He 
gave  them  the  fee,  but  without  words  of  in- 
heritance. Section  2342,  Ky.  St  (Russell's 
St  {  2044),  IS  as  follows:  "Unless  a  different 
purpose  appear  by  express  words  or  neces- 
sary Inference,  every  estate  in  land  created 
by  deed  or  will,  without  words  of  inheritance, 
shall  be  deemed  a  fee  simple  or  such  other 
estate  as  the  grantor  or  testator  bad  power 
to  dispose  of," 

But  It  is  contended  that  the  following 
words  In  the  will,  to  wit:  "In  case  of  death 
of  either  of  my  children  above  named,  and 
leaving  no  bodily  heirs,  their  part  shall  go 
to  the  remaining  heir  or  bodily  heir,  or 
heirs" — expressly  or  by  necessary  Inference 
mdicate  that  It  was  the  intention  of  the 
testator  to  give  his  children  only  a  life  es- 
tate in  the  two-thirds  devised  to  them.  This 
language  may  be  construed  as  referring  to 
the  death  of  one  of  his  children  in  the  life- 
time of  the  testator.    But,  waiving  this  ques- 
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tlon,  the  words  referred  to,  In  our  opinion, 
«reate  an  estate  tail,  which  is  prohibited  by 
section  2a43,  Ky.  St  (Russell's  St.  g  2045), 
which  Is  as  follows:  "All  estates  heretofore 
or  hereafter  created,  which.  In  former  times, 
would  have  been  deemed  estates  entailed, 
shall  henceforth  be  held  to  be  estates  In  fee 
simple,"  etc.  A  devise  to  one  and  the  heirs 
of  his  body  or  bodily  heirs  would  have,  at 
common  law,  created  an  estate  tall,  which  by 
this  statute  is  converted  Into  a  fee.  To  show 
that  he  did  not  use  the  words  "bodily  heirs" 
with  reference  to  his  children  alone,  the  tes- 
tator states  In  his  will  what  be  meant  by 
these  words  as  fallows:  "All  heirs  herein  re- 
ferred to  are  l)odily  heirs,  unless  bodily  heirs 
have  become  extinct" — showing  clearly  that 
he  used  the  words  advisedly,  with  the  inten- 
tion to  limit  and  confine  the  estate  to  his 
blood,  it  mattered  not  how  far  removed, 
which  is  clearly  prohibited  by  the  statute. 
The  authorities  upon  this  point  are  so  nu- 
merous that  we  deem  it  unnecessary  to  re- 
fer to  any.    The  statute  is  sufficient 

The  lower  court  was  correct  in  determin- 
ing that  Mrs.  Wlnloclc  and  her  brother  took 
the  fee  In  the  one-third  devised  to  their 
mother  for  life.  The  testator'^  attempt  to 
entail  It  was  void. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed,  and  remanded  for 
further  proceedings  consistent  herewith. 


JOHNSON  T.  SCOTT,  Sheriff,  et  al. 
(Conrt  of  Appeals  of  Kentncliy.    Oct  12,  1909.) 

1.  ExEcnnoN  (§  436*)— Writs— Amenoment. 

Where  a  capias  issued  by  the  clerlcof  the 
circnit  conrt  or  his  deputy  has  been  received  by 
the  sheriff  or  his  deputy,  neither  the  clerk  nor 
his  deputy  may,  without  an  order  of  court, 
correct  any  mistalie  as  to  the  amonnt  thereof, 
nor  direct  its  return  to  the  clerk's  ofiBce. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §  1241 ;   Dec.  Dig.  S  436.»] 

2.  Execution  (S  97*)— Writs— Amendment. 

In  the  absence  or  proof,  it  is  presumed  that 
the  clerk  of  the  circuit  court  issued  an  execu- 
tion under  the  direction  of  the  person  who  had 
control  of  it;  and  when  once  issued,  and  de- 
livered to  the  officer  to  whom  it  is  directed,  the 
cleik  loses  control  of  it,  end  any  mistake  in  its 
issue  or  terms  may  be  corrected  by  consent  of 

Siaintiff  in  execution,  or  by  order  of  the  court 
1  which  the  judgment  was  rendered. 
[Ed.   Note. — For  other  cases,   see   Execution, 
Cent  Dig.  8  192;    Dec.  Dig.  I  97.*] 

3.  Shebiffs  and  Constables  ({  98*)— nExsctr- 
TION  OF  Wbits. 

A  sheriff  or  other  officer,  to  whom  a  writ 
of  execution  is  directed  and  delivered,  must  ex- 
ecute it  according  to  its  terms ;  and,  where  the 
process  is  issued  on  a  judginent  which  is  not 
void,  the  officer  executing  it  is  protected  by  it. 

[EVl.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §{  143-157;  Dec  Dig. 
J  98.*] 

4.  False  Impbisonment  (|  7*)— Liabiutt. 

An  action  for  false  imprisonment  does  not 
lie  for  an  arrest  or  imprisonment  in  due  course 
or  Tegular  proceedings  of  a  court  having  juris- 


diction of  the  offense;  and,  where  the  order  or 
process  is  valid,  the  person  wrongfully  detained 
must  seek  his  remedy  in  another  form  of  action. 
[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment Cent  Dig.  §  8 ;  Dec  Dig.  t  7.*] 

5.  Execution  ({  440*)— Aqainsi  Pebsok— A«- 

BEST. 

The  officer,  in  executing  a  prec^t  com- 
manding him  to  arrest  an  individual,  may  select 
such  time  of  day  as  he  thinks  most  expedient 
and  may  make  use  of  so  much  force  as  is  neces- 
sary to  accomplish  the  object 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  t  1247 ;   Dec.  Dig.  t  440.*J 

6.  Execution  (j  441*)- Execution  Against 
THE  Pebson— -Custody  of  Debtor. 

The  officer,  to  whom  a  writ  for  the  arrest 
of  a  judgment  debtor  is  directed,  must,  after 
arrestmg  the  debtor,  retain  him  in  custody  until 
the  judgment  has  been  satisfied  or  the  debtor 
has  been  discharged  by  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  1248-1253;   Dec  Dig.  |  441.*] 

«.  False    Imprisonment    (§    7*)— Execution 

OF   PBOCFSS — LlABlLlTT. 

An  action  for  trespass  lies  where  a  person 
has  been  arrested  on  a  process  irregularly  is- 
sued and  void ;  but  a  process  merely  voidable 
is,  until  set  aside,  a  justification  for  an  arrest 
made  thereunder. 

[Bd.  Note.— For  other  cases,  see  False  Impris- 
onment, Cent  Dig.  S§  29-42 ;   Dec.  Dig.  §  7.*] 

8.  Costs  (§  321*)— Cbiminal  Prosecution— 
Oollection— Execution  Aoainsi  Person — 
Pbocess— Sufficiency. 

_A  capias  pro  fine  for  coats  of  a  successful 
criminal  prosecution,  which  erroneously  includes 
therein  the  costs  of  accused,  instead  of  only  the 
costs  of  the  commonwealth,  justifies  the  arrest 
and  detention  of  accused  until  the  error  is  cor- 
rected by  the  court  rendering  the  judgment  or 
the  capias  is  satisfied  by  its  payment 

[Ei.  Note.— For  other  cases,  see  Costs,  Dec 
Dig.  {  321.*] 

Nunn,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Pike  County. 

"To  be  officially  reported." 

Action  by  John  M.  Johnson  against  Jas. 
A.  Scott  as  sheriff,  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Boscoe  Vanover,  for  appellant  P.  B. 
Stratton,  for  appellees. 

SETTLE,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Pike  circuit  court,  entered 
upon  a  verdict  in  favor  of  appellees,  return- 
ed by  the  Jury  in  obedience  to  a  peremptory 
Instruction  given  by  the  court  following  the 
introduction  of  appellant's  evidence.  The 
action  was  brought  by  appellant  against  ap- 
pellees to  recover  of  them  $1,000  damages 
for  his  alleged  false  arrest  and  Imprison- 
ment by  them. 

The  facts,  as  presented  by  the  pleadings 
and  proof,  were,  in  substance,  that  appellant 
was  indicted,  tried,  and  fined  $200  in  the 
Pike  circuit  court  for  an  assault  and  battery 
committed  by  blm  upon  a  citizen  of  Pike 
county.  Appellant  paid  the  fine  of  $200, 
but  did  not  pay  the  cost  of  the  prosecution 
recovered  by  the  commonwealth,  amounting 


*For  other  cue*  see  iwna  toplo  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Raporter  Indexaa 
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to  $121.S0,  nor  bis  own,  amounting  to  |14. 
Following  appellant's  payment  of  the  fine, 
the  clerk  of  the  Pike  circnit  court,  by  hla 
deputy,  Kline,  issued  against  appellant  a 
capias  pro  flpe  for  the  costs,  but  erroneous- 
ly included  therein,  with  the  cost  of  $121.50 
due  the  commonwealth,  that  of  appellant  for 
$44.  making  the  full  amount  of  the  capias 
$1«5.50,  Instead  of  $121.50,  the  amount  for 
which  it  should  have  been  issued.  The  capi- 
as was  properly  directed  to  the  appellee, 
Jas.  A.  Scott,  sheriCr  of  Pike  county,  and  de- 
livered by  the  clerk,  or  his  deputy,  Kline,  to 
the  appellee,  Wm.  Newsom,  one  of  his  depu- 
ties. After  receiving  the  capias,  Newsom 
executed  It  by  arresting  appellant  and  tak- 
ing him  in  custody.  The  arrest  was  made  at 
the  court  of  a  Justice  of  the  peace  to  which 
the  deputy  sheriff  had  gone  with  the  capias 
fan  his  possession.  On  the  same  day,  and 
shortly  after  the  arrest  of  appellant,  his  fa- 
ther, W.  B.  Johnson,  appeared  at  the  jus- 
tice's court  with  the  following  letter  from 
the  deputy  clerk,  Kline,  to  the  deputy  sher- 
iff: "Mr.  Newsom:  We  made  a  mistake  In 
capias.  Commonwealth  t.  Johnnie  Johnson, 
W.  B.'s  son,  of  $44.  So  return  same  by  or- 
der A.  D.  Kline,  D.  C.  Yours  respectfully, 
J.  B.  Polly,  Clerk,  by  A.  D.  Kline,  D.  0." 
Upon  or  soon  after  the  delivery  of  Kline's 
letter  to  the  deputy  sheriff,  W.  B.  Johnson 
offered  to  pay  that  officer  what  he  supposed 
was  the  commonwealth's  cost  embraced  In 
the  capias;  but  the  amount  tendered  was 
not  accepted  by  the  deputy  sheriff,  nor  did 
he,  as  requested  by  KUne,  return  to  the  cir- 
cuit clerk's  office  the  capias,  but  Instead  re- 
tained custody  of  the  appellant,  kept  blm 
with  him  that  night,  and  on  the  following 
morning  delivered  him,  with  the  capias  and 
the  return  upon  It,  to  the  appellee,  J.  A. 
Scott,  sheriff  of  the  county,  who  kept  him 
under  arrest  two  or  three  days  longer,  but 
did  not  incarcerate  him  In  Jail,  or  restrain 
him  of  his  liberty,  otherwise  than  by  re- 
quiring him  not  to  leave  the  county  seat 
without  his  (the  sheriff's)  permission.  Final- 
ly appellant  or  his  father  adjusted  with  the 
proper  officer  the  amount  of  cost  due  the 
commonwealth,  and  appellant  was  there- 
upon released  from  arrest  by  the  sheriff  and 
at  once  returned  to  his  home. 

The  above  facts  appearing  wholly  from  ap- 
pellant's evidence  and  being  undisputed,  the 
trial  court  came  to  the  conclusion  that  they 
did  not  entitle  him  to  recover;  hence  the 
jury  were  given  a  peremptory  instruction 
to  find  tor  appellees.  We  concur  In  this  con- 
clusion. After  the  capias  issued  by  the 
clerk  of  the  Pike  circuit  court,  or  his  deputy, 
was  received  by  the  sheriff,  or  his  deputy, 
neither  the  clerk  nor  deputy  clerk  had  au- 
thority to  correct  the  mistake  as  to  the  amount 
thereof  without  an  order  of  the  court,  or  to 
direct  Its  return  to  the  clerk's  office.  The 
clerk  of  a  court  has  no  authority  to  issue 
executions,  except  upon  a  Judgment  which 
remains  unsatisfied.    la  the  absence  of  proof. 


It  will  ^M  presumed  that  the  clerk  Issued  an 
execution  under  the  direction  of  a  person 
who  had  control  of  it;  but,  when  once  is- 
sued and  delivered  to  the  officer  to  whom  it 
is  directed,  the  clerk  no  longer  has  control 
of  It  Any  mistake  or  error  in  its  issual  or 
terms  may  be  corrected  by  consent  of  the 
plaintiff  in  the  execution,  or  by  order  of  the 
court  in  which  the  Judgment  was  rendered. 

On  the  other  liandi  the  sheriff,  or  other  or* 
fleer,  to  whom  the  writ  is  directed  and  deliv- 
ered, is  charged  with  the  duty  of  executing  it, 
and  must  do  so  according  to  Its  terms.  If 
the  writ  be,  as  In  this  case,  a  capias  for  a 
fine  or  costs,  it  Is  no  less  the  duty  of  the 
ofllcer  receiving  it  to  execute  it  If  the 
process  is  valid — that  is.  issued  upon  a  Judg- 
ment which  is  not  void — the  officer  executing 
it  will  be  protected  by  it  In  other  words, 
the  general  rule  is  that  "an  action  for  false 
Imprisonment  does  not  lie  for  an  arrest  or 
Imprisonment  In  due  course  or  regular  pro- 
ceedings of  a  court  having  Jurisdiction  of 
the  offense.  If  the  order  or  process  be  valid, 
the  person  wrongfully  detained  must  seek 
his  remedy  In  some  other  form  of  action. 
It  is  a  proper  commandment  of  judicial  au- 
thority which  Justifies.  The  form  in  which 
the  sanctioning  power  of  the  law  is  mani- 
fested is  not  material.  A  legally  correct  and 
sufflclent  order  of  a  superior  having  adequate 
authority,  or  a  judgment  or  process  properly 
sued  out  and  issued  by  proper  authority,  so 
long  as  it  remains  in  legal  force  and  effect 
is  a  full  Justification.  •  •  •  Valid  Ja- 
diclal  authority  existing  at  the  time  of  the 
detention  Is  a  full  Justification  for  proper 
conduct  thereunder  to  the  officer  to  whom  It 
is  addressed,  in  the  absence  of  actionable 
wrong  in  its  procurement  on  his  part,  even 
if  he  acts  maliciously.  •  •  * "  19  Cyc. 
pp.  339,  340.  The  above  rule  has  been  recog- 
nized by  this  court.  Clay  and  Cnrley  v.  Cap- 
erton,  1  T.  B.  Mon.  10,  15  Am.  Dec.  77. 

It  is  also  a  well-known  rule  that,  in  exe- 
cuting a  precept,  where  he  Is  commanded  to 
arrest  the  body  of  an  individual,  the  officer 
has  the  right  to  select  such  particular  time 
of  day  as  he  thinks  most  expedient  under 
the  circumstances,  and  is  authorized  to  make 
use  of  so  much  force  as  is  necessary  to  ac- 
complish the  object  It  is  likewise  the  duty 
of  the  officer  to  whom  the  writ  Is  addressed, 
after  arresting  the  judgment  debtor,  to  In- 
carcerate him  and  retain  him  In  custody  un- 
til the  judgment  has  been  satisfied  or  he  has 
been  discharged  by  due  process  of  law. 
While  an  action  for  trespass  will  lie  In  cases 
where  a  person  has  been  arrested  on  a 
process  irregularly  issued,  end  therefore 
void,  if,  however,  the  process  Is  merely  void- 
able, It  Is,  until  set  aside,  a  Justification  for 
an  arrest  made  thereunder.  17  Cyc.  pp.  1512, 
1513,  1571.  It  is  patent,  therefore,  that  ap- 
pellant's arrest  and  detention  were  justified 
by  the  capias  held  by  the  deputy  sheriff, 
notwithstanding  the  mistake  as  to  the  amount 
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tliereof.  and  the  fact  that  the  sheriff  and  his 
depnty  allowed  him,  thoagh  under  restraint, 
to  go  at  large,  instead  of  incarcerating  him 
in  Jail.  Under  the  circumstances  It  was  their 
doty  to  detain  him  until  the  error  in  the 
capias  was  corrected  by  the  court  rendering 
the  Judgment  under  which  It  was  Issued,  or 
the  capias  was  satisfied  by  Its  payment. 

If  the  deputy  sheriff  bad.  in  obedience  to 
the  written  direction  of  the  deputy  cleA, 
returned  the  capias  to  the  clerk's  ofBce  and 
released  appellant  from  arrest,  or  bad  accept- 
ed in  satisfaction  of  the  capias  the  amount 
offered  by  appellant's  father,  and  It  had  later 
developed  there  was  no  mistake  in  the  amount 
of  the  capias,  neither  the  sheriff  nor  his 
dq>uty  could  have  excused,  on  those  grounds, 
or  either  of  them,  the  failure  to  collect  the 
full  amount  of  the  capias.  Under  the  facts 
presented,  appellant  had  do  right  of  action 
against  the  sheriff  or  his  deputy.  He  was  not, 
however,  without  a  remedy,  as  he  bad  tbe 
right  to  more  in  the  proper  court  for  a  cor- 
rection of  tbe  mistake  made  in  the  amount 
of  the  capias,  or  enjoin  Its  execution. 

For  the  reasons  indicated,  the  Judgment  is 
afiSrmed. 

NUNN,  C  X>  dissents. 


ROWE  et  al.  v.  CHARLES. 
(Court  of  Appeals  of  Kentucky.    Oct  19,  1909.) 

1.   Loos    AND    LOOGINO    (i   3*)— TlIlBISB    CON- 

TRAcra— Tbansfeb  of  Tni.K— Patuent  or 
Pbice. 

Under  a  contract  for  the  sale  of  timber,  the 
title  did  not  pass  immediately,  where  it  was 
agreed  between  the  parties  that  the  contract 
should  t>e  void  in  case  payment  was  not  made 
by  a  certain  date. 

[E^.  Note.— For  other  cases,  see  Logs  and 
Logging.  Cent.  Dig.  U  9,  10;   Dec.  Dig.  {3.*] 

Z,  Loos   AND   LOOOINO    (i   3*)— TlUBBB    COIT- 
TRACT. 

Evidence  held  to  sustain  a  finding  that  the 

Karties  to  a  timber  contract  agreed  that  it  should 
e  void  nnless  payment  was  made  by  the  pur- 
chasers by  a  certain  date,  and  that  such  pro- 
vision was  by  mistake  omitted  from  the  contract. 
(Ed.   Note. — For  other   cases,   see   Loi;s   and 
Logging.  Cent  Dig.  }  12 ;   Dec.  Dig.  {  3.*] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  between  Oreen  Charles  and  Jackson 
Rowe  and  others.  Judgment  for  said  Charles, 
and  said  Rowe  and  others  appeal.    Affirmed. 

York  &  Johnson  and  F.  W.  Stowers,  for 
appellants.  Butler  &  Moore.  J.  M.  Roberson, 
and  Roscoe  Vanover,  for  appellee. 

CLAY,  C.  Colbert  Hylton  formerly  lived 
on  Feds  creek.  In  Pike  county,  Ky.  He  after- 
wards removed  to  Knott  county.  He  own- 
ed a  tract  of  land  In  Pike  county,  and  made 
a  parol  sale  of  all  the  ash,  poplar,  and  cucum- 
ber saw  log  trees  standing  on  his  tract,  which 
were  24  inches  and  up  In  diameter,  at  tbe 


price  of  $2  per  tree.  Appellants  paid  him 
$6JS  on  the  purchase  price.  Afterwards  J.  H. 
Xhomsbury  and  John  S.  Jones  purchased 
from  Hylton,  by  title  bond,  tbe  tract  of  land 
upon  which  the  timber  was  standing.  Thorns- 
bury  and  Jones  made  a  cash  payment  to  Hyl- 
ton of  $250.  The  remainder  of  the  purchase 
money  was  to  be  paid  on  April  1,  1901.  On 
February  14,  1901.  Xhomsbury  and  Jones,  by 
written  contract,  sold  to  appellants  the  same 
timber  at  the  same  price.  The  contract  con- 
tains the  following:  "  •  •  •  Do  agree  tc 
sell  all  of  said  timber  on  the  Hylton  lands, 
known  as  'the  Hen  Roost,'  or  thereabout,  all 
the  poplar,  ash,  and  cucumber  from  24  Inches 
up.  Said  Epperson  Rowe  and  Jackson  Rowe 
Is  to  give  ^  per  tree  for  said  timber  when 
said  timber  is  measured,  or  anyway  by  the 
2l8t  day  of  March,  1901."  Appellants  failed 
to  pay  for  tbe  timber  by  March  21,  1901. 
Thereafter  Thomsbury  and  Jones  sold  all  the 
timber  on  the  land  in  question,  18  inches  and 
up  in  diameter,  to  appellee.  Green  Charles. 
The  price  for  the  timl>er,  excluding  that  sold 
to  appellants,  was  $685. 

This  action  Involves  the  title  to  the  timber 
24  Inches  and  up  in  diameter.  Appellants 
claim  to  be  tbe  owners  thereof  under  and  by 
virtue  of  their  contract  with  Hylton,  and 
their  written  contract  with  Thornsbury  and 
Jones;  while  appellee.  Green  Charles,  as- 
serts title  under  and  by  virtue  of  the  written 
contract  made  to  him  by  Thornsbury  and 
Jones  after  March  21,  1901.  The  trial  court 
rendered  Judgment  In  favor  of  appellee,  and 
Jackson  Rowe  and  W.  A.  Rowe  appeal. 

Appellee  contended  In  the  court  below  that 
the  real  contract  between  Thornsbury  and 
Jones  and  apiwllants  was  that.  If  appellants 
failed  to  pay  for  the  timber  by  March  21, 
1901,  the  contract  was  null  and  void;  that 
by  mistake  this  provision  was  omitted  from 
tbe  contract  Upon  whether  or  not  there  was 
such  a  mistake  depends  the  whole  contro- 
versy between  appellants  and  appellee. 

The  testimony  for  appellants  is  to  the  ef- 
fect that  Thornsbury  and  Jones  simply  as- 
sumed the  Hylton  contract;  that  the  timber 
In  question  was  immediately  measured  and 
marked  with  the  letter  "R" ;  that  the  written 
contract  expressed  the  whole  contract  be- 
tween the  parties;  that  no  mention  was 
made  of  the  fact  that  the  contract  was  to  be 
null  and  void  in  the  event  the  trers  were  not 
paid  for  by  March  21,  1901.  Api)ellants'  fail- 
ure to  pay  for  the  timber  by  March  21,  1901, 
was  due  solely  to  the  fact  that  Thomsbury 
and  Jones  had  not  received  the  deed  to  the 
land  in  question,  and  appellants  were  un- 
willing to  pay  for  the  timber  and  take  the 
chance  of  having  to  pay  for  it  twice.  Jack- 
son Rowe,  about  the  time  the  purchase  money 
was  due,  made  arrangements  for  the  money. 
The  party  with  whom  the  arrangement  was 
made  went  to  Thomsbury's  house  a  few  days 
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after  March  21,  1901,  for  the  purpose  of  pay- 
ing for  tbe  timber.  Thomsbury  was  not 
there,  and  the  tender  was  made  to  his  wife. 
A  day  or  two  after  that  Thomsbury  was  seen 
passing  along  the  road,  and  an  offer  was  then 
made  to  ptiy  him  for  the  timber.  When 
Thomsbury  and  Jones  returned  from  Knott 
county  with  the  deed  to  the  land,  they  filed 
suit  In  the  Pike  circuit  court  for  the  purpose 
of  enjoining  appellants  from  cutting  the  tim- 
ber. In  that  suit  no  mention  was  made  of 
any  mistake  in  the  contract 

The  testimony  for  appellee  Is  as  follows: 
Both  Thomsbury  and  Jones,  who  sold  the 
timber  to  appellants,  swear  that  their  pur- 
pose in  making  the  sale  was  to  get  the  money 
In  time  to  pay  for  the  land  before  April  1, 
1901,  when  the  balance  of  the  purchase  mon- 
ey was  to  be  paid  and  the  deed  made.  This 
was  the  only  way  they  bad  to  get  the  money. 
Jackson  Rowe  came  to  them,  and  had  in  bis 
possession  two  rolls  of  bills.  He  took  a  roll 
of  bills  out  of  one  pocket,  and  said,  if  tbat 
was  not  enough  to  pay  for  the  land,  the  other 
roll,  which  he  then  removed  from  bis  other 
pocket,  was  enough.  Upon  the  faith  of  the 
fact  tbat  Rowe  bad  the  money  and  agreed  to 
make  the  payment  by  March  21,  1901,  they 
agreed  to  sell  the  land,  with  the  distinct 
understanding  that  unless  payment  was  made 
by  that  date  the  contract  was  to  be  null 
and  void.  Moreover,  Jackson  Rowe>  about 
the  time  the  money  was  to  become  due,  went 
to  several  parties  in  an  effort  to  obtain  the 
money.  He  stated  to  them  he  would  lose  a 
big  deal  unless  be  got  the  money  at  tbat  time. 

It  is  tbe  contention  of  appellants  tbat  the 
title  to  the  timber  in  question  passed  imme- 
diately upon  the  execution  of  the  written  con- 
tract. That  would  be  true  if  there  were  no 
mistake  in  tbe  contract ;  but  if  It  was  agreed 
between  tbe  parties  that  the  contract  was  to 
be  null  and  void  in  case  payment  was  not 
made  by  March  21,  1901,  and  this  provision 
was  omitted  from  the  contract  by  mistake, 
certainly  then  the  title  to  the  timber  did  not 
pass  to  appellants. 

It  Is  also  insisted  by  appellants  tbat 
Thomsbury  and  Jones  sold  the  remainder  of 
tbe  timber  for  not  quite  enough  to  pay  for 
tbe  land,  and  this  circumstance  tends  to  re- 
but their  statement  that  they  were  relying 
upon  tbe  payment  by  appellants  of  tbe  pur- 
chase price  in  order  to  pay  for  tbe  land.  As 
tbe  sale  to  Green  Charles  was  made  long  aft- 
er the  contract  in  question  was  entered  into, 
we  are  unable  to  see  bow  tbe  fact  tbat  he 
purchased  the  remainder  at  a  price  suflSclent 
to  pay  for  the  land  has  any  bearing  ui>on 
the  purpose  or  intention  of  the  parties  at  tbe 
time  tbe  contract  was  made.  Thomsbury 
and  Jones  at  that  time  were  relying  upon 
their  contract  with  appellants — not  upon  any 
contract  they  might  subsequently  make.  In 
other  words,  they  expected  to  pay  for  tbe 
land  by  a  sale  of  the  timber.    Tbe  sale  that 


they  made  for  that  purpose  was  to  appellants. 
Any  sale  that  they  thereafter  made  to  anoth- 
er party  has  no  bearing  upon  the  question  at 
Issue. 

When  we  consider  tbe  fact  tbat  Thorns- 
bury  and  Jones  were  to  pay  for  tbe  land  by 
April  1,  1901,  tbat  they  had  no  money  with 
which  to  make  tbe  payment,  that  they  were 
selling  the  timber  for  tbe  express  purpose  of 
obtaining  the  money,  that  appellants,  for  the 
purpose  of  inducing  tbe  sale,  exhibited  a 
large  sum  of  money,  and  said  that  they  were 
ready  to  pay  for  the  timber,  that  one  of  the 
appellants  stated  to  several  parties  that  un- 
less the  money  was  obtained  he  would  lose  a 
good  deal,  tbat  Thomsbury  and  Jones  swear 
that  the  provision  that  the  contract  was  to 
be  null  and  void  was  omitted  from  tbe  con- 
tract by  mistake,  and,  furthermore,  tbat  the 
language  of  tbe  contract  rather  points  to  tbe 
same  conclusion,  it  must  be  admitted  that 
there  is  considerable  evidence  tending  to  sus- 
tain the  finding  of  tbe  chancellor.  After  a 
careful  consideration  of  the  whole  case,  we 
are  unable  to  say  tbat  he  erred  in  Ills  conclu- 
sion. 

Judgment  affirmed. 


HATTON  T.  ROOERS. 
(Court  of  Appeals  of  Kentucky.    Oct.  15, 1909.) 

1.  Courts  (8  135*)  —  Jubisdiotiok  —  Cibcuit 
Court.  _    , 

Under  Ky.  St  1909,  I  966  (Russell's  St  { 
2813),  providing  that  tbe  circuit  court  shall  have 
jurisdiction  in  all  cases  where  title  to  land  is 
in  question,  or  in  which  it  Is  sought  to  sub- 
ject land  by  provisional  remedy,  though  a  note 
sued  on  was  for  less  than  $50,  tbat  an  attach- 
ment was  obtained  and  levied  on  the  land  gave 
the  court  jurisdiction,  though  otherwise,  under 
tbe  express  provisions  of  Ky.  St.  1909,  {  10S6 
(Russell's  St.  i  3100),  the  justice's  or  quarterly 
court  would  have  had  exclusive  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  391;    Dec.  Dig.  S  135.*] 

2.  Vbhue  ({  30*)— Domicile  of  Party. 

Under  Civ.  Code  Prac.  {  79,  providing  tbat 
there  shall  be  no  judgment  against  defendant 
unless  he  be  summoned  in  a  county  wherein  tlie 
action  is  brought,  or  nnless  he  reside  in  such 
county  when  the  action  is  brought  and  be  sum- 
moned elsewhere  in  the  state,  etc.,  service  of 
summons  on  defendant  in  P.  county  did  not 
authorize  a  judgment  against  him  in  E.  county, 
where  he  did  not  reside  in  the  latter  county 
when  the  action  was  brought  there. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  {  44 ;   Dec  Dig.  i  SO.*] 

3.  Venue  (J  5*)  —  "Liew,  or  Othkr  iHCDif- 

BB.'^NCE   OB   ChaROB." 

Under  Civ.  Code  Prac.  |  62,  subd.  3,  re- 
quiring an  action  for  the  sale  of  real  property  un- 
der a  mortgage  lien,  or  other  Incumbrance  or 
charge,  etc.,  to  be  brought  in  the  county  in 
which  the  subject  of  the  action,  or  some  part 
thereof,  is  situated,  the  words  "lien,  or  other 
incumbrance  or  charge."  do  not  embrace  as 
attachment  lien,  but  refer  to  liens  or  charp* 
created   by  contract  or  judgment 

[Ed.  Note.— For  other  cases,  see  Venae,  Cent 
Dig.  {6;  Dec.  Dig.  J  5.*] 


•For  other  cases  see  same  topic  and  section  NUMBRR  In  Dee.  A  Am.  Digs.  UOT  to  date,  A  Reporter  Indaxw 


Digitized  by 


Google 


Ky.) 


NEW  DOMAIN  OIL  &  GAS  CO.  ▼.  GAFFNBT  OIL  CO. 


699 


Appeal  from  Circnlt  Court,  Estill  Connty. 

"To  be  officially  reported." 

Action  by  W.  N.  Rogers  against  Ben  H. 
Hatton.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed,  with  directions. 

J.  B.  White,  for  appellant  B.  W.  Smltli, 
for  appellee. 

CARROLL,  X  Rogers  sued  Hatton  In 
the  Estill  circuit  court  upon  a  note  for  less 
than  $50.  Some  two  months  afterward^  he 
filed  an  affidavit  and  obtained  an  attachment 
against  the  property  of  Hatton,  which  was 
levied  upon  the  land  owned  by  him.  After- 
wards a  Judgment  by  default  was  rendered 
for  the  amount  of  the  debt,  the  attachment 
sustained,  and  an  order  entered  directing  a 
sale  of  the  attached  land.  Thereupon  Hat- 
ton came  Into  court,  and  moved  the  court 
to  vacate  the  judgment  as  void,  upon  the 
ground  that  he  was  not  before  the  court 
when  it  was  rendered. 

There  are  several  errors  In  the  record  be- 
fore us,  among  which  we  may  mention  the 
fact  that  no  attachment  bond  was  executed; 
but  the  only  one  that  we  need  particularly 
notice  Is  the  question  whether  or  not  Hat- 
ton was  before  the  court  If  he  was  not 
the  Judgment  was  void,  and  his  motion  to 
vacate  It  should  have  been  sustained.  Al- 
though the  note  sued  on  was  for  less  than 
$50,  the  fact  that  an  attachment  was  ob- 
tained and  levied  npon  land  gave  the  court 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion, as  provided  in  section  966  of  the  Ken- 
tacky  Statutes  (Russell's  St.  |  2813),  which 
rea«l8  as  follows:  "The  circuit  court  shall 
foe  a  court  of  record,  and  shall  have  original 
Jurisdiction  of  all  matters,  both  In  law  and 
equity,  of  which  Jurisdiction  Is  not  bxclu- 
slvely  delegated  to  some  other  tribunal,  and 
shall  have  Jurisdiction  In  all  cases  where 
the  title  to  land  is  in  question,  or  In  which 
It  is  sought  to  enforce  a  Hen  upon,  or  to  sub- 
ject land  by  provisional  remedy  to  the  pay- 
ment of  debt."  Except  for  the  fact  that  Ju- 
risdiction was  conferred  npon  the  circuit 
court  by  virtue  of  the  attachment  it  would 
not  have  Jurisdiction.  The  note  was  not  se- 
cured by  a  lien  on  the  land,  and  the  Jus- 
tice's or  quarterly  court  had  exclusive  juris- 
diction, under  section  1086  of  the  Kentucky 
Statutes  (Russell's  St  i  3100),  as  the  amount 
was  less  than  $50. 

Hatton  was  the  only  party  defendant  to 
the  action,  and  the  summons  was  executed 
upon  him  in  Powell  county.  The  action  was 
a  transitory  one,  and  section  79  of  the  Civil 
Code  of  Practice  provides  that:  "In  an  ac- 
tion brought  pursuant  to  section  78,  against 
a  single  defendant  there  shall  be  no  judg- 
ment against  him,  unless  he  be  summoned 
In  tbe  county  wherein  the  action  Is  brought, 
*ir  unless  he  reside  in  such  county  when  the 
action   is   brought  and  be  summoned   else- 


where In  this  state,  or  unless  he  make  de- 
fense to  the  action  before  objecting  to  the 
Jurisdiction  of  the  court"  There  Is  nothing 
in  the  record  to  show  that  Hatton  resided 
in  Estill  county  when  the  action  was  brought, 
and  so  It  is  clear  that  the  service  of  sum- 
mons upon  him  in  Powell  county  did  not  au- 
thorize a  judgment  against  him  in  Estill 
county. 

This  was  not  an  action,  within  the  mean- 
ing of  section  62  of  the  CHvll  Code  of  Prac- 
tice, for  the  recovery  or  subjection  of  real 
property.  This  section  reads:  "Actions  must 
be  brought  in  the  connty  In  which  the  sub- 
ject of  the  action,  or  some  part  thereof,  is 
situated:  (1)  For  the  recovery  of  real  prop- 
erty, or  an  estate  or  interest  therein;  (2) 
for  the  partition  of  real  property,  except  as 
provided  In  section  66;  (3)  for  tbe  sale  of 
real  property  under  title  10,  chapter  14,  or 
under  a  mortgage.  Hen,  or  other  incumbrance 
or  charge,  except  for  debts  of  a  decedent; 
(4)  for  an  Injury  to  real  property."  Subdi- 
vision 3  is  the  only  one  that  can  have  any 
bearing  upon  this  question.  In  our  opinion 
the  words  "lien,  or  other  Incumbrance  or 
charge,"  In  this  subdivision,  do  not  embrace 
a  lien  created  by  an  attachment  in  an  ac- 
tion like  this,  but  refer  to  liens,  Incum- 
brances, or  charges  created  by  contract  or 
the  judgment  of  a  court  In  our  opinion  the 
judgment  is  void,  and  the  motion  to  vacate 
should  have  been  sustained. 

Wherefore  the  judgment  of  the  lower  court 
is  reversed,  with  directions  to  proceed  in 
conformity  with  this  opinion ;  but  on  the  re- 
turn of  the  case  Hatton,  as  often  ruled,  wlU 
be  before  the  court 


NEW  DOMAIN  OIL  ft  GAS  CO.  ▼.  GAFF- 

NEY  OIL  CO. 
(Court  of  Appeals  of  Kentucky.    Oct  14,  1909.) 

1.  AnvEBSB   Possession   (|  70*)— Title  Ao- 

QDIBKD. 

Though  a  parol  sale  of  land  is  void  under 
the  statute  of  frauds,  where  the  purchaser  is 
pat  into  possession  and  continues  in  actual  ad- 
verse possession  for  15  years,  he  acquires  title 
by  operation   of  the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  f  §  394,  395,  399 ;  Dec.  Dig.  { 
70.*] 

2.  AovEBSE  Possession  (|  100*)— Extent  of 
Possession. 

The  intent  of  one  entering  on  land  In  tbe 
exercise  of  ownership  is  an  element  in  deter- 
mining the  legal  effect  of  his  act,  for  an  entry 
within  a  boundary  is  a  reduction  of  the  whole 
boundary  to  possession,  provided  such  is  the  in- 
tentioQ,  as  actual  possession  embraces  in  mean- 
ing the  occupancy  of  a  part  of  a  well-defined 
boundary,  intending  thereby  to  reduce  the  whole 
to  possession. 

[Ed.  Note.— For  other  oases,  see  Adverse  Pos- 
session, Cent  Dig.  {  651 ;    Dec.  Dig.  {  100.*] 
8.  Advebsx  Possession  (i  100*)— AcquisiiioN 

OF  TiTXB— Extent  of   Possession. 

Where  one  enters  under  a  deed,  not  from 
the  true  owner,  and  claims  adversely,  his  deed 
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Is  evidence  of  the  extent  and  character  of  the 
possession,  thongh  not  of  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
•eaeion.  Cent  Dig.  i!  547,  5<30,  G62 ;   Dec.  Dig. 

i  ioo.«i 

4.  Advebbe  Possession  ({f  100, 103*)— AoQxri- 
snioN  or  TiTLB— Extent  op  Possession. 
One  entering  without  a  deed  on  a  boundary 
plainly  marlied,  with  the  intention  of  reducing 
the  whole  to  his  possession,  claiming  all,  and 
osing  it  as  he  wills,  reduces  the  whole  to  his 
actual  possession,  unless  some  part  thereof  is 
in  the  actual  possession  of  another,  or  unless 
there  is  a  conflict  in  the  boundary  with  another 
which  is  older,  or  superior,  and  the  owner  of 
the  latter  has  entered  on  the  boondary. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  f{  647-674,  690-694;  Dec. 
Dig.  Sf  100,  103.*] 

6.  Advebse  Possession'  ({  100*)— AcquismoH 

01  Title. 

The  purchaser,  under  a  parol  contract,  of 
25  acres  of  a  larger  tract,  was  put  into  pos- 
session by  the  vendor,  who  was  the  owner,  by 
parol  pnrchase,  of  an  additional  50  acres  ad- 
joinine  from  a  third  person,  which  was  also  in- 
cluded in  the  sale  to  the  purchaser.  The  pur- 
chaser was  placed  in  possession  of  the  whole 
boundary,  which  was  marked,  and  he  took  up 
bis  residence  on  the  60-acre  tract,  claiming  to 
the  extent  of  the  boundaries  of  the  whole  75 
acres,  and  continued  in  such  possession  for  over 
16  years.  Held,  that  the  purchaser  acquired 
title  to  the  whole  75  acres  by  adverse  possession. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  547-574:  Dec.  Dig.  } 
100.*] 

6.  Advebsk  Possession  d  63*)— Acquisition 
OF  Title. 

Where  a  grantee  under  an  executory  con- 
tract for  the  sale  of  land  looks  to  his  grantor 
for  title,  he  cannot,  as  a  general  rule,  claim 
that  bis  possession  was  so  adverse  to  his  gran- 
tor as  to  defeat  the  letter's  Hen  for  the  unpaid 
price ;  but,  where  the  grantee  has  paid  for  the 
land,  his  possession  is  hostile  to  any  claim  of 
superior  title  by  the  grantor,  and,  though  a 
deed  is  not  executed,  the  grantee  may  use  his 
possession,  after  the  statutory  period,  to  defeat 
the  claim  of  his  grantor,  or  any  one  else,  to  the 
right  of  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  333-357  ;  Dec  Dig.  {  G3.*J 

7.  Adverse  Possession   ({  63*)— Natube   or 
Claims. 

Where  i)08session  of  real  estate  is  hostile 
to  any  claim  of  right  by  a  former  owner,  it  sets 
the  statute  of  limitation  running,  though  the 
one  in  possession  looks  to  the  former  owner  for 
a  conveyance. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  {{  333-357;  Dec.  Dig.  { 
63.*] 

8.  Estoppel  (S  56*)— BqxnTABLB  EsroppEir- 
Natube. 

Estoppel  operates  only  to  protect  the  in- 
nocent, woo  are  misled  to  change  their  condition 
in  reliance  on  an  appearance. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {  142;    Dec.  Dig.  S  56.*] 

9.  Estoppel  (S  94*)— Title  by  Estoppel. 

A  grantee,  who  knew  that  a  third  person 
was  the  owner  of  the  land  under  a  parol  pur- 
chase, followed  by  actual  adverse  possession  for 
15  years,  took  nothing  under  the  deed  of  a 
former  owner,  because  the  former  owner  had  no 
title,  and  the  third  person  was  not  estopped  to 
deny  that  fact 

[Ed.  Note.— For  other  cases,  see  EJstoppel, 
Cent.  Dig.  H  245-247,  276-284;  Dec.  Dig.  i 
94.*) 


la  Estoppel  ({  94*)— Titm  bt  EnoppBL. 

Where  a  lessee,  taking  an  oil  lease,  had  ae- 
toal  knowledge  ci  the  fact  that  bis  lessor  did 
not  own  the  land,  but  that  a  third  person  owned 
it  under  a  parol  pnrchase,  followed  by  adverse 
possession  for  more  than  15  years,  the  third 
person  was  not  estopped  to  deny  the  validity  of 
the  lease. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {}  245-247,  276-284;  Dec.  Dig.  f 
04.*] 

11.  Mires  and  Minxbals  (|  77*)— On.  Lbasi 

— FORFKITHBE. 

The  right  to  declare  an  oil  lease  forfeited 
is  a  personal  privilege  of  the  lessor,  and  when 
he  elects  to  waive  it  no  one  else  may  take  ad- 
vantage  of   it 

[Ed.  Note. — For  other  cases,'  see  Mines  and 
Minerals,  Dee.  Dig.  f  77.*] 

Appeal  from  Circuit  Court,  Wayne  County. 

•To  be  ofDclally  reported." 

Action  by  the  Gaffney  Oil  Company  against 
the  New  Domain  Oil  &  Gas  Company  and 
others.  From  a  Judgment  for  plaintiff,  the 
New  Domain  Oil  Ai  Gas  Company  appeals. 
Affirmed. 

O.  H.  Waddle  ft  Son  and  Harrison  k  Har- 
rison, for  appellant  Stone  ft  Wallace,  for 
appellee. 

O'REAR,  J.  Wm.  Dobbs  was  the  patentee 
of  a  tract  of  63  acres  of  land  In  Wayne  coun- 
ty In  1359.  Some  50  years  ago  be  sold  25 
acres  of  this  land  to  one  Tom  Smith,  setting 
It  apart  by  marked  boundary.  Smith  sold 
the  same  tract  to  Davenport  and  Davenport 
sold  it  back  to  Dobbs.  Dobbs  subsequently 
resold  to  Davenport,  putting  blm  In  posses- 
sion of  it,  and  Davenport  sold  It  to  Hender- 
son Foust  some  30-odd  years  ago,  putting 
Foust  In  possession.  All  these  sales  were  by 
parol.  Davenport  was  also  tbe  owner  by 
parol  purchase  of  an  adjoining  tract  of  SO 
acres,  which  be  bad  bought  from  Irwin  Mil- 
ler. This  latter  tract  was  Included  in  the 
sale  to  Henderson  Foust,  who  was  placed  in 
possession  of  the  whole  boundary,  which  was 
marked.  He  took  up  bis  residence  on  the 
50-acre  tract,  claiming  to  the  extent  of  tbe 
exterior  lines  of  the  whole  75  acres.  In  1901 
Henderson  Foust  executed  an  oil  lease  on 
his  lands  to  one  W.  R.  Cress.  The  written 
lease  describes  the  property  embraced  as 
follows:  "Being  the  property  whereon  the 
said  Henderson  Foust  now  resides,  and  was 
conveyed  to  him  by  Irwin  Miller  and  boauded 
substantially  as  follows:  On  the  north  by 
tlie  lands  of  Hence  Foster ;  on  the  east  by  the 
lands  of  William  Dobbs;  on  the  south  by  the 
lands  of  Thomas  Foster  and  James  Burnett; 
on  tbe  west  by  the  lands  of  William  Bell  and 
Noah  Ball — containing  75  acres  more  or 
less."  The  parties  regarded  that  the  "deed 
lay  In  William  Dobbs,"  as  they  expressed  It, 
yet  for  more  than  25  years  Henderson  Foast 
claimed  the  land  as  his  own,  exclusive  o' 
Dobbs  and  all  others,  and  lived  within  the 
common  boundary  embracing  the  2S  a'*:'' 
now  in  question. 


•For  otbar  eases  see  same  toplo  and  Mgtloa  NUMBER  In  Deo.  A  Am.  Digs.  HOT  to  dsto,  *  R^ortsr  Ind«x« 
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In  1906  Henderson  Foust  caused  William 
Dobbs  to  execute  a  deed  to  the  25-acre  parcel 
to  Bryant  Fonst  and  J.  W.  Foust,  sons  of 
Henderson.  This  was  done  by  Dobbs,  not 
upon  any  Idea  or  claim  that  be  owned  the 
land,  but  to  comply  with  hla  previous  parol 
contract  of  sale;  be  admitting  all  the  while 
that  Henderson  Foust  owned  the  land,  had 
paid  for  It.  and  was  In  the  actual  possession  of 
It  In  April,  1907,  Bryant  Foust  and  J.  W. 
Foust  executed  a  mineral  lease  upon  this  25 
acres  to  the  appellant  The  Cress  lease 
(which  bad  In  the  meantime  been  assigned 
to  appellee)  contained  the  stipulation  that  the 
lessee  and  his  assigns  should  within  one  year 
from  its  date,  July  30,  1901,  begin  the  drill- 
ing of  an  oil  well  on  the  leased  premises  (the 
75  acres),  or  In  default  thereof  pay  the  les- 
sor $7.50  a  year,  and.  If  oil  was  found  In 
paying  quantities,  set  over  to  the  lessor  one- 
tenth  thereof.  It  was  further  stipulated  In 
the  lease  that  the  payment  of  the  annual  rent- 
als might  be  by  deposit  to  the  credit  of  the 
lessor  in  the  Bank  of  Montlcello.  The  les- 
sees from  Henderson  did  not  begin  drilling 
wltbln  a  year  from  July  30,  1901.  But  they 
paid  the  rental  of  $7.60  each  year  as  It  be- 
came due  until  1907.  On  July  30,  1907,  ap- 
pellee's manager,  who  was  charged  with  the 
duty  of  paying  the  rental,  was  111.  He  was 
on  the  opposite  side  of  the  river  from  the 
lessor  and  from  Montlcello.  The  river  was 
swollen  with  sudden  floods,  so  that  he  could 
not  get  across.  But  he  did  get  across  on  the 
following  day,  when  he  deposited  the  $7.50 
rent  in  the  Bank  of  Montlcello  to  the  credit 
of  the  lessor,  Henderson  Foust  Learning 
on  the  following  day  that  appellant  was  as- 
seFting  claim  to  the  property,  he  sent  for 
Henderson  Foust,  who  demanded  .$2.50  addi- 
tional l>ecauBe  of  delay  of  one  day  in  paying 
the  rent,  which  appellees  paid  to  him.  Ap' 
pellees  did  not  then  know  that  Henderson 
Foust  had  caused  the  deed  to  be  made  by 
Dobbs  to  Bryant  and  J.  W.  Foust,  although 
the  latter  knew  that  tbeir  father  had  In 
1901  leased  the  land  to  appellees'  assignor, 
and  that  appellees  had  been  paying  him  rent 
therefor  regularly.  Afterwards,  but  over  the 
protest  of  appellees,  appellant  began  drilling 
on  the  25-acre  tract  for  oil,  and  later  brought 
In  a  paying  welL 

This  salt  was  bronght  by  appellees  against 
appellant  and  J.  W.  and  Bryant  Foust  to  re- 
strain them  from  taking  the  oil  from  the 
well,  and  to  restrain  them  from  asserting 
claim  or  title  to  the  oil  and  mineral  in  the 
25  acres.  The  judgment  was  for  the  plain- 
tiffs. Wbile  a  parol  sale  of  land  Is  void, 
ander  the  statutes  of  frauds  and  perjuries, 
yet  if  the  purchaser  is  put  in  possession  of 
the  land,  and  continues  In  the  actual  adverse 
possession  of  it  for  15  years,  he  will  bave 
title  to  it,  not  by  virtue  of  his  purchase,  but 
by  operation  of  the  statutes  of  limitations. 
Pope  V.  Brassfleld,  110  Ky.  134,  61  S.  W.  5, 
22  Ky.  Law  Rep.  1613;  Ogden  v.  Walker's 
Heirs,  86  Ky.  420;   Chambers  v.  Pleak,  36 


Ky.  426,  82  Am.  Dec.  78;  Morton  t.  Law- 
son,  40  Ky.  45;  Turner  v.  Davis,  40  Ky. 
161;  Farrow  t.  Edmundson,  43  Ky.  605,  41 
Am.  Dec.  250.  This  much  is  admitted  by 
appellant;  but  it  is  Insisted  that  Henderson 
Foust  had  not  either  the  actual  or  adverse 
possession  of  the  25-acre  tract 

Where  one  enters  upon  land  in  the  exer- 
cise of  ownership,  bis  intention  is  an  essen- 
tial element  as  la  bis  conduct  In  determin- 
ing the  legal  effect  of  his  act  Early  in  the 
history  of  tbls  state,  and  from  the  nature  of 
the  situation,  those  who  entered  upon  tbeir 
pre-emptions  were  not  able  to  reduce  at  once 
the  whole  to  an  Inclosed  possession.  There 
arose  from  that  fact  and  the  necessities  cre- 
ated by  the  situation  in  the  country,  the 
principle  that  an  entry  within  the  boundary 
was  a  reduction  of  the  whole  boundary  to 
possession.  If  such  were  the  entrant's  Inten- 
tion. The  boundaries  were  most  frequently 
indicated  by  marked  or  blazed  trees  as  mon- 
uments, and  served  to  give  notice  to  the 
world  that  the  occupant's  possession  was  co- 
extensive with  the  boundary  In  which  he  re- 
sided, or  upon  which  he  made  a  physical  In- 
closure.  Any  one  concerned  In  knowing  the 
extent  or  nature  of  the  occupant's  posses- 
sion could,  by  following  up  the  Information 
gained  from  the  latter's  actual  residence, 
learn  where  the  exterior  lines  of  the  bound- 
ary so  reduced  to  possession  lay,  as  well 
as  whether  the  possession  was  adverse  to 
every  other  claimant  Therefore  the  law 
deemed  that  such  adverse  possession  served 
to  oust  the  true  owner's  constructive  posses- 
sion, and  gave  to  the  latter  an  action  of  eject- 
ment The  principle,  while  denominated  ac- 
tual possession,  has  been  dttferentlated  from 
that  actual  possession  which  is  the  physical 
occupancy  of  a  house,  or  the  inclosure  of  a 
lot  by  a  fence,  by  sometimes  calling  it  "con- 
structive actual  possession."  However,  the 
legal  definition  of  actual  possession,  as  ap- 
plied to  lands,  has  now  come  to  be  recog- 
nized as  embracing  the  character  of  posses- 
sion outlined  above.  So,  where  one  has  a 
deed,  but  not  from  the  true  title  holder,  yet 
enters  under  it  claiming  adversely,  bis  deed 
Is  admitted  as  evidence,  not  of  title,  but  of 
extent  of  possession,  as  well  as  character  of 
possession.  But  a  deed  is  not  essential  to 
enable  one  to  enter  upon  a  boundary  of  land 
and  to  hold  it  adversely.  If  the  entrant  en- 
ters upon  a  boundary,  plainly  marked,  with 
the  intention  of  reducing  the  whole  to  bis 
possession,  claiming  It  all,  and  nslng  it  as  he 
wills,  he  by  that  act  reduces  the  whole  bound- 
ary to  his  actual  possession,  unless  some 
part  of  the  boundary  be  in  the  actual  pos- 
session of  another,  or  unless  there  is  a  con- 
flict In  the  boundary  with  another  which  la 
older  and  superior,  and  the  owner  of  the 
latter  has  entered  upon  his  boundary. 

Without  following  the  exceptions  into  cer- 
tain qualifying  distinctions  not  necessary  to 
be  noticed  in  this  opinion,  it  Is  affirmed  that 
actual  possession  is  now  imderstood  to  em- 
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brace  In  meaning  the  occupancy  of  a-  part  of 
a  well-deflned,  or  marked,  boundary  of  land, 
Intending  thereby  to  reduce  the  whole  bound- 
ary to  possession.  By  this  test  Henderson 
Foost  had  an  actual  possession  of  the  whole 
75  acres  constituting  his  boundary  for  more 
than  15  years  before  be  leased  to  appellee's 
assignor.  Nor  is  It  material  that  his  com- 
mon boundary  was  made  up  of  two  smaller 
parcels  originally  owned  by  different  parties. 
When  be  bought  he  bargained  for  the  com- 
mon boundary,  without  reference  to  Its  ar- 
tlflclal  subdivision,  and  when  he  entered  it 
was  upon  the  entire  boundary  as  one  body 
of  land.  This  was  a  reduction  of  the  whole 
to  his  actual  possession.  The  fact  that  be 
took  a  deed  to  a  part  of  it  from  Miller  did 
not  affect  the  fact  of  his  possession  or  the 
nature  of  bis  claim  of  the  whole.  He  claim- 
ed it  all  adversely  before  that  deed  was  ex- 
ecuted, and  did  not  change  his  possession  or 
alter  bis  claim  after  the- deed. 

But  it  is  said  that  Henderson  Foust's  pos- 
session was  not  hostile  to  Dobbs'  title;  that, 
as  Foust  admitted  that  he  was  looking  to 
Dobbs  for  a  conveyance,  bis  claim  was  ami- 
cable to  Dobbs'  title.  Where  a  grantee  un- 
der an  executory  contract  for  the  sale  of 
land  looks  to  his  grantor  for  title,  it  is  gen- 
erally held  tbat  be  cannot  at  the  same  time 
claim  that  his  possession  was  so  adverse  to 
bis  grantor  as  to  defeat  the  latter's  lien 
for  unpaid  purchase  money.  But  where  the 
vendee  has  paid  for  the  land,  and  owes  noth- 
ing to  bis  vendor,  his  possession  is  hostile 
to  any  claim  of  superior  title  or  right  by  the 
latter,  and  although  a  deed  is  not  executed, 
the  vendee  could  use  his  possession,  after 
the  statutory  period,  to  defeat  the  claim 
of  his  vendor  or  any  one  else  to  right  of 
possession  because  the  paper  title  was  vest- 
ed in  them.  If  the  possession  Is  hostile  to 
any  claim  of  right  by  the  former  owner,  it 
is  adverse  to  it,  and  sets  the  statute  running, 
although  the  person  in  possession  may  be 
looking  to  the  former  owner  for  conveyance. 
Commonwealth  v.  Gibson,  85  Ky.  666,  4  S.  W. 
453,  9  Ky.  Law  Rep.  205;  Thomson  v.  Thom- 
son, 93  Ky.  43o,  20  S.  W.  373,  14  Ky.  Law 
Rep.  513;  Owsley  v.  Owsley,  117  Ky.  47, 
77  S.  W.  397,  25  Ky.  Law  Rep.  1186;  Sprad- 
lin  V.  Spradlln,  18  S.  W.  14,  13  Ky.  Law 
Rep.  723.  It  follows  that  Henderson  Foust 
had,  by  operation  of  the  statutes  of  lim- 
itation, become  invested  with  the  fee-simple 
title  to  the  25  acres  before  he  leased  the 


land  to  Cress.  Dobbs'  deed  to  Bryant  and 
J.  W.  Foust  conveyed  them  nothing,  so  far 
as  the  act  of  Dobbs  is  concerned. 

It  is  sought  to  work  out  a  conveyance  of 
Henderson  Foust's  title  to  bis  sons  by  Dobbs' 
deed  through  estoppel.  Estoppel  operates 
only  to  protect  the  innocent  If  Bryant  and 
J.  W.  Foust,  being  in  ignorance  of  the  fact 
that  Henderson  Foust  owned  the  land,  but 
being  Induced  by  him  to  believe  that  Wil- 
liam Dobbs  owned  it,  had  bought  the  land 
from  Dobbs,  Henderson  Foust  would  be 
held  thereafter  estopped  to  deny  what  he 
had  induced  an  innocent  person  to  believe 
to  be  true  to  his  hurt  But  in  this  instance 
the  Foost  boys  were  not  misled.  They  knew 
that  their  father,  and  not  William  Dobbs, 
owned  the  land.  Hence  they  took  nothing 
by  the  deed,  first,  because  the  grantor  Dobbs 
had  no  title  to  convey;  and,  second,  because 
the  real  owner  was  not  estopped  to  deny- 
that  fact. 

But  It  is  urged  that  appellant  was  induced 
to  take  the  lease  and  part  with 'its  money 
to  the  younger  Fousts  because  of  the  deed 
from  the  patentee,  Dobbs,  to  them,  and  of 
their  apparent  ownership,  an  appearance,  it 
is  argued,  produced  by  the  act  of  Henderson 
Foust,  and  which  ought  to  estop  him  to 
deny  it  We  repeat  it  is  only  those  who  are 
misled  to  change  their  condition  in  reliance 
upon  an  appearance  that  can  plead  the  fact 
in  estoppel  of  the  truth.  Appellant  was  not 
so  misled.  It  had  notice  and  actual  luiowl- 
edge  that  Henderson  Foust  owned  the  land, 
and  tbat  bis  sons  did  not  The  notice  con- 
sisted in  the  information  conveyed  to  ap- 
pellant's agent  who  was  attempting  to  obtain 
the  lease,  imparted  by  W.  M.  Powers  and 
Henderson  Foust  by  the  latter's  occupancy 
and  all  the  facts  that  prudent  Inquiry  would 
have  developed,  being  set  in  motion  by  tbe 
fact  of  his  possession.  Instead  of  that  of  ei- 
ther of  the  boys  or  Dobbs. 

As  neither  Btyant  nor  J.  W.  Fonst  nor  ap- 
pellant, took  anything  under  or  by  virtue  of 
Dobbs'  deed,  it  did  not  lie  in  their  moutbs 
to  question  the  continuance  of  Cress'  lease, 
or  whether  it  had  been  forfeited.  That  was 
a  personal  privilege  of  Henderson  Foust,  and 
when  he  elected  to  waive  it  the  incident  la 
closed  to  the  rest  of  the  world. 

We  find  that  tbe  description  in  the  Cress 
lease  included  the  land  in  controversy. 

We  conclude  that  tbe  Judgment  should  be 
affirmed. 
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WOOTEN  ▼.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    June  19, 

1909.    Rehearing  Denied  Oct.  20,  1909.) 

1.  CBniINAI.  liAW    (I   1186*)— MOTIOM  TO   Kk- 

TEBSE  AND  Remand — Review. 

A  motion,  not  signed  nor  sworn  to,  to  re- 
verse and  remand  tlie  case,  without  considera- 
tion, because  accused  was  denied  tiis  bills  of  ex- 
ceptions by  the  trial  court,  without  fault  on  his 
part,  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1180,*] 

2.  Cbiuinal  Law  (5  1092*)— Biixs  OF  Excep- 
tions—Objections. 

Where  the  bills  of  exceptions  are  so  modi- 
fied by  the  court  as  to  deprive  accused  of  what 
he  believes  to  be  fair  and  correct,  be  must  talce 
the  statutory  steps  to  protect  himself,  and  it  is 
not  sufficient  to  have  the  court  certify  that  he 
signed  the  bills,  with  his  explanations,  without 
the  knowledge  of  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1092.*] 

3.  Indictment  and  iNFOucATion  ({  43*)— 
FiLiNo  ov  Information. 

Where  the  information  and  affidavit  were 
fastened  and  folded  together,  and  filed,  as 
shown  by  an  Indorsement  on  the  outside  of  the 
bundle  made  by  the  folding  of  the  two  papers, 
the  information  was  sufficiently  filed. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  154;  Dec  Dig.  § 
43.*] 

4.  CRmiNAi,  Law  (j  338*)— Evidence— Ad- 

VISSIBILITT. 

Where  the  complaint,  charging  a  violation 
of  the  local  option  law,  was  made  by  the  sheriff, 
who  saw  the  sale  made,  and  who  brought  the 
buyer  to  the  courthouse  before  a  justice  of  the 
peace,  evidence  as  to  why  the  buyer  did  not 
make  the  complaint  was  madmissible. 

[Ed.  Note. — For  other  cases,  sea  Criminal 
Law,  Dec.  Dig.  {  838.*] 

5.  Cbiminai,  Law  (J  210*)— Complaint— Who 
VAT  Make. 

Any  credible  person,  cognizant  of  the  facts, 
may  make  the  complaint  charging  a  criminal  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  }  419;   Dec.  Dig.  i  210.*] 

6.  INTOXICATINO  LiQUOBa  ({  236*)  —  VIOLA- 
TION of  Local  Option  Law— Identitt  of 
Ojtensb— Evidence. 

Where,  on  a  trial  for  violating  the  local  op- 
tion law,  the  sheriff,  who  made  the  complaint, 
testified  as  to  the  date  thereof,  and  that  he 
caught  the  buyer  buying  whisky,  and  brought 
him  to  the  courthouse  before  a  justice  of  the 
peace,  and  had  him  testify  as  to  the  matter,  and 
the  buyer  was  uncertain  as  to  the  date  of  the 
offeuse.  but  admitted  that  be  was  caught  by  the 
sheriff  and  brought  to  the  courthouse,  the  date 
of  the  transaction  was  sufficiently  fixed. 

[Bid.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  303 ;   Dec  Dig.  {  236.*] 

7.  Cbiminai,  Law  (J  678*)  —  Evidence  of 
Sepabatb  Tbanbactions— Election. 

Where  two  transactions  were  proved,  and 
each  constituted  a  criminal  offense,  while  the 
complaint  charged  but  one  transaction,  accused 
must  require  the  state  to  elect. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent.  Dig.  {«   1580-1583;    Dec   Dig.   | 

Appeal    from    McCuUoch    County    Court; 
Harvey  Walker,  Judge. 
Buck  Wooten  was  convicted  of  violating 


the  local  option  law,  and  be  appeals.    Af- 

firmed. 

J.  A.  Adklns  and  A.  G.'  Walker,  for  appel- 
lant. F.  J.  McCord,  Asst.  Atty.  Gen.,  and 
J.  B.  BroWn,  Co.  Atty.,  for  the  State 

DAVIDSON,  P.  J.  There  is  filed  a  motion 
to  reverse  and  remand  the  case  without  con- 
sideration of  the  record,  because  appellant 
was  denied  his  bills  of  exception  by  the  trial 
court  without  fault  on  his  part,  as  shown  by 
the  certificate  of  the  county  Judge.  Follow- 
ing the  certificate  of  the  county  Judge  is 
what  purports  to  be  an  oath  stating  that  ap- 
pellant presented  his  bills  of  exception  to  the 
county  Judge  for  bis  approval,  and  setting 
out  quite  a  lot  of  matters  and  things  why 
the  motion  should  be  granted;  but  the  mo- 
tion is  neither  signed  nor  sworn  to.  There- 
fore It  cannot  be  considered.  In  the  tran- 
script proper  the  county  Judge  Includes  the 
following  certificate:  "I,  Harvey  Walker, 
county  Judge  of  said  McCuIloch  county,  do 
hereby  certify  that  the  Mils  of  exceptions 
prepared  by  the  defendant  were  presented  to 
me  for  approval  within  a  reasonable  time 
after  the  adjournment  of  court ;  that  the  ex- 
planations of  some  and  the  rejection  of  one 
were  made  by  me,  without  consulting  defend- 
ant or  bis  counsel,  or  calling  their  attention 
to  such  explanations  and  rejection;  that  I 
did  not  return  said  bills  of  exceptions  to  the 
defendant  or  his  counsel,  but  I  had  them  fil- 
ed by  the  clerk  before  defendant  or  his  coun- 
sel had  an  opportunity  of  seeing  said  expla- 
nations and  rejections.  I  do  this  at  the  re- 
quest of  defendant's  counsel,  for  the  purpose, 
as  he  says,  to  show  that  defendant  did  hot 
receive  and  have  filed  said  bills,  as  explained 
and  rejected,  as  his  bills."  There  Is  nothing 
In  the  record  to  show  there  were  any  objec- 
tions on  the  part  of  appellant  to  the  bills  of 
exception  as  explained  and  filed  or  the  re- 
fusal of  the  court  to  approve  the  one  he  re- 
jected, and  there  Is  nothing  to  show  in  any 
manner  to  this  court  that  the  bills  were  not 
fair  and  correct.  If  appellant  was  not  satis- 
fied with  those  bills,  and  the  court  had  plac- 
ed him  In  the  attitude  of  not  being  able  to 
prepare  proper  bills,  this  should  have  been 
made  to  appear.  Where  a  party  appealing 
has  bis  bills  of  exceptions  so  modified  or 
changed  as  to  deprive  blm  of  what  he  be- 
lieves to  be  fair  and  correct,  he  should  take 
such  steps  as  required  by  the  statute  to  pro- 
tect himself.  It  Is  not  sufllclent  to  have  the 
court  certify  that  he  signed  the  bills,  with 
his  explanation  and  qualifications,  without 
the  knowledge  of  appellant.  The  correctness 
of  the  bills  as  signed  and  approved  is  not 
legally  attacked,  nor  does  It  in  any  manner 
appear  that  the  court  was  wrong  in  rejecting 
the  bill  that  was  rejected.  So,  as  the  matter 
Is  presented,  we  do  not  feel  authorized  to 
review  this  action  of  the  court. 
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The  first  Mil  of  exceptloiu  redtes  that  the 

Information  read  to  the  Jury  had  not  been 
filed.  Appellant  urges,  therefore,  that  the 
court  was  without  jurisdiction.  The  court 
qualifies  the  bill  by  stating  that  there  was  no 
motion  to  quash,  or  written  exceptions,  or 
motion  In  arrest  of  Judgment  presented ;  that 
the  county  attorney  read  the  Information,  call- 
ed on  the  defendant  to  plead,  and  bis  counsel 
stated  that  they  excepted  to  the  information 
because  it  had  not  been  filed  by  the  clerk ; 
that  a  plea  of  not  guilty  was  entered,  the 
court  heard  nothing  about  a  plea  to  the  ju- 
risdiction, and  therefore  does  not  approve  the 
statement  In  the  bill  that  the  information 
was  not  filed.  He  further  states  that  the  in- 
formation and  affidavit  were  fastened  at  the 
top  and  folded  together  and  filed,  as  shown 
by  Indorsements  on  the  back  of  the  outside 
of  the  "bundle"  made  by  the  two  papers  being 
80  folded.  We  omit  the  indorsements.  It 
has  been  held  that  wherever  the  information 
and  the  complaint  were  fastened  together, 
and  the  file  mark  placed  upon  either,  this 
will  be  sufficient  to  show  the  filing  of  both 
papers.  Stlnson  v.  State,  5  Tex.  App.  31; 
Scbott  y.  State,  7  Tex.  App.  616 ;  Castleman 
T.  State  (Tex.  Cr.  App.)  43  S.  W.  944. 

Bills  Nob.  2,  8,  and  4  are  reserved  to  the 
ruling  of  the  court  admitting  entries  upon 
the  commissioners'  court  minutes  in  respect 
to  the  court  ordering  an  election  and  putting 
it  Into  operation.  Without  going  into  any 
details,  the  court  explains  this  matter  In 
such  a  way  as  that  there  is  no  error  in  any 
of  the  rulings,  and  it  might  be  added  that 
the  objections  cannot  be  so  urged;  that  by 
an  act  of  the  Thirtieth  Legislature  (Laws 
1907,  p.  447,  c.  Si  such  matters  as  those  men- 
tioned must  be  settled  In  a  contest  in  the 
district  court 

Bill  No.  5  recites  that  the  county  attorney, 
while  examining  the  witness  Lewis,  held  In 
his  band  a  statement  which  had  been  reduced 
to  writing,  and  which  seems  to  have  been 
that  of  the  witness  taken  before  a  Justice  of 
the  peace  in  a  court  of  Inquiry.  This  bill 
was  refused  by  the  court,  in  which  refusal  he 
states  that  the  county  attorney  did  not  use 
the  statement  of  the  witness  Lewis  before 
the  court  of  Inquiry  to  refresh  the  memory 
of  the  witness. 

Bill  No.  6  was  not  approved  by  the  court, 
on  the  ground  that  no  such  proceedings,  oc- 
curred. 

Bin  No.  7  recites  that  Lewis,  on  cross-ex- 
amination, was  asked  why  be  did  not  sign 
the  complaint  against  appellant  The  com- 
plaint discloses  that  it  was  signed  by  T.  L. 
Sansom,  11  days  subsequent  to  the  holding 
of  the  court  of  inquiry.  Objection  was  urged 
by  the  state's  counsel,  because  the  matter 


was  Irrelevant  and  Inunaterlal.  The  object 
and  purpose  of  this  testimony  is  not  stated; 
but  the  court  qualifies  the  bill  by  stating  that 
counsel  asked  the  witness  Lewis,  who  was  a 
negro,  why  he  did  not  make  the  complaint 
against  Buck  Wooten,  appellant  for  selling 
the  whisky  to  him,  at  the  time  he  was  before 
the  court  of  inquiry.  To  this  the  county  at- 
torney objected,  on  the  ground  that  same  was 
lncomi)etent,  irrelevant  Immaterial,  and  not 
tending  to  prove  any  issue  before  the  Jury, 
or  shed  any  light  on  any  issue  in  the  case. 
The  complaint  was  made  by  Sansom,  who 
saw  the  sale  made  and  arrested  the  negro 
with  the  whisky,  and  the  matter  of  making 
the  complaint  was  one  over  which  the  wit-' 
ness  had  no  control.  The  court  sustained 
the  objection.  We  are  of  opinion  that  the 
court  was  correct  Any  credible  person  could 
make  the  complaint  who  was  cognizant  of 
the  facts. 

Bill  No.  8  recites  that  Lewis  swore  he  par- 
chased  the  whisky  of  appellant  on  the  28th 
of  December,  and  not  on  the  18th.  Sansom, 
the  sherlU,  who  made  the  complaint  testified 
that  be  (bansom)  did  not  see  Lewis  and  ap- 
pellant on  the  28th  of  December ;  but  It  was 
on  the  18th.  The  objection  urged  was  that 
the  testimony  showed  different  and  separate 
transactions.  The  court  qualifies  this  bill 
by  stating  that  Lewis  testified  that  he  did 
not  remember  the  date  certainly,  but  it  was 
some  time  in  December,  he  thought  about  the 
28th;  that  Sansom  caught  and  brought  the 
negro,  Lewis,  to  the  courthonse  before  the 
justice  of  the  peace,  and  had  him  to  testify 
about  the  matter,  and  that  this  was  the  only 
time  be  was  ever  caught  by  the  sberlfT  aod 
brought  to  the  courthouse  about  a  whisky 
transaction;  that  witness  did  not  say  he  did 
not  buy  any  whisky  on  the  18th  of  December, 
but,  when  asked  about  It  said  be  did  not  re- 
member the  day,  but  thought  it  was  about  the 
28th.  Sansom  was  positive  In  hhi  recollec- 
tion of  the  date,  said  It  was  December  18th. 
that  he  brought  the  negro  immediately  to  ''*" 
courthouse,  and  this  was  the  only  time  be 
ever  brought  the  negro,  Lewis,  to  the  court- 
house on  any  such  transaction ;  and  that  no 
other  such  transaction  had  ever  occurred 
with  the  negro,  Lewis.  We  think  this  trans- 
action is  sufficiently  identified  by  the  wit- 
ness Sansom  as  being  the  18tli,  and  that  tbe 
negro's  testimony  is  uncertain  as  to  the  date; 
but  In  any  event  if  there  had  been  two 
transactions,  and  both  proved,  in  the  absence 
of  appellant's  motion  to  require  the  state  to 
elect,  there  would  be  no  error. 

The  affidavit  appended  to  tbe  motion  for 
new  trial,  alleging  newly  discovered  testi- 
mony, is.  we  think,  without  merit 

The  Judgment  is  affirmed. 
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ORACT  T.  STATE. 

(Conrt  of  Giiminal  Appeals  of  Texas.    Jane  19, 

1909.     On  Motion  for  Rehearing, 

Oct  20.  1909.) 

1.  Cbikinai,  Law  (|  424*}— Evidenob— Acts 

AND    DECI^BATIOHB   Or    CONBFIBATOBB    ATT- 
XB   ACCOIIPI.I8UMEHT    OF    OBJECT. 

A  conspiracy  to  set  fire  to  a  ballding,  vith 
the  nitimate  purpose  of  obtaining  the  insurance 
on  a  building  of  one  of  the  conspirators  adjoin- 
ing it,  did  not  terminate  with  the  boming  of 
the  building,  so  as  to  render  inadmissible  a 
letter  by  one  of  the  conspirators  to  the  other, 
received  the  day  after  the  fire,  on  the  ground 
that  the  object  of  the  conspiracy  had  then  been 
accomplished. 

[E^d.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  fi  1002-1010;  Dec  Dig.  i 
424.*] 

2.  Cbiminai.  Law  (|  424*)- Evidehob— Acts 

AND  DECLABATIOHB  OF  C0N8PIBATOB8  AlTEB 
ACCOMPUSHHENT  OF    OBJECT. 

A  conspirator  to  set  fire  to  a  building,  with 
the  olxject  of  obtaining;  the  insurance  on  a  build- 
ing of  his  own  adjoining  it,  wrote  a  letter  to 
his  co-conspirator  before  the  fire,  but  not  re- 
ceived until  the  day  after,  in  regard  to  the 
conspiracy  between  them.  Beld,  that  the  letter 
was  not  within  the  rule  against  the  admission 
against  a  conspirator  of  acts  or  declarations  of 
his  co-conspirator,  in  his  absence,  after  the  ac- 
complishment of  the  object  of  the  conspiracy. 

[Sd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  1002-1010;  Dee.  Dig.  f 
424.*] 

On  notion  for  Rehearing. 
8.  Cbimihai.  Law  (8  1056»)— Appbai>-Exckp- 

HOHB— NBCKBBlTr.  

under  Code  Cr.  Ptoe.  1895,  art.  723,  pro- 
Tiding  that  a  conviction  shall  not  be  reversed 
unless  the  error  was  calculated  to  injure  ac- 
cused, which  error  shall  be  excepted  to  at  the 
trial  or  on  motion  for  a  new  trial,  to  predicate  er- 
ror on  the  charge,  it  must  have  been  excepted 
to  either  at  the  trial  or  in  a  motion  for  new 
trial. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Lftw,  Cent  Dig.  {f  2668,  2670;   Dec.  Dig.  i 
lOM.*] 
4.  Cbihisai.  Law  (|  814*)— Tbiai^Inbtbtjo- 

TIOHB. 

A  charge  on  accomplice  testimony  and  nec- 
essary corroboration  was  not  authorized,  where 
an  accomplice  was  not  a  witness  and  did  not 
testify  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1860;    Dec.  Dig.  I  814.*] 

Appeal  from  District  Court,  Coke  County ; 
J.  W.  Tlmmtns,  Judge. 

R.  F.  Gracy  was  conTlcted  of  arson,  and 
be  appeals.    Affirmed. 

R.  L.  H.  Williams,  for  appellant  F.  3. 
McCord,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  given  a 
term  of  five  years  In  the  penitentiary  for 
setting  flre  to  and  burning  a  bouse  be- 
longing to  the  Hickman  Cumbie  Company. 

Tbe  fire  occurred  on  the  night  of  the  28tb 
of  January,  1908.  M.  R.  Jones  bad  previous- 
ly bought  the  bouse  situated  by  tbe  side  of 
and  within  18  Inches  of  the  house  mentioned 
In  tbe  indictment  Appellant  had  gone  to 
the   little  town   of  Bronte,   where   the  fire 


occnrred,  a  few  days  before  ^e  burning, 
to  occupy  Jones'  house  as  a  pool  room.  On 
the  night  of  the  burning  appellant  was 
sleeping  in  the  Jones  house.  He  purchased 
coal  oil  a  day  or  so  before  the  burning,  and 
was  seen  about  the  rear  end  of  tbe  bouse 
that  was  burned,  looking  under  and  into  It 
A  few  days  prior  to  tbe  burning  Jones  and 
appellant  went  from  Bronte,  where  the 
burning  occurred,  to  Ballinger,  for  tbe  pur- 
pose of  insuring  Jones'  bouse,  which  they 
did  for  ^600.  Tbe  house  was  estimated  at 
a  valuation  of  from  $300  to  $500.  Without 
going  into  a  detailed  statement  In  regard 
to  the  Immediate  environments  of  the  fire,  it 
Is  shown  by  tbe  testimony  that  the  Hickman 
Cumbie  Company's  house  was  first  on  flre, 
and  from  this  the  Jones  bouse  cangbt  and 
was  burned.  Alexander  testified  that  in  Jan- 
uary, 1908,  he  lived .  In  Ballinger,  was  ac- 
quainted with  appellant,  and  saw  him  for 
tbe  first  time  tbe  day  be  wrote  tbe  Insurance 
for  Jones;  that  they  were  together  in  bis 
office,  appellant  being  present  part  of  tbe 
time,  and  the  conversation  was  confined  to 
Insurance.  This  witness  says  that  Jones 
and  appellant  came  to  his  office,  and  Jones 
said,  "This  is  the  man  that  is  going  to  put 
In  a  pool  and  billiard  hall,"  and  Gracy  said, 
"Yes,"  and  it  was  the  understanding  at 
the  time  that  appellant  would  put  in  the 
hall  at  once;  that  be  accepted  the  applica- 
tion for  insurance.  In  describing  the  build- 
ing tbey  gave  a  false  description,  and  rep- 
resented that  it  was  either  60  or  80  feet 
long  and  either  24  or  26  feet  wide — witness 
had  forgotten  exactly.  It  was  much  smaller 
in  dimensions.  Tbe  Insurance  was  taken 
out  on  tbe  building,  but  not  on  the  con- 
tents. At  tbe  time  It  seems  to  have  had  no 
contents.  At  the  time  of  the  fire  the  town 
became  aroused,  and  many  went  to  tbe 
scene.  Appellant  was  there,  and  had  taken 
his  bedding  and  things  from  the  house  at 
the  time  the  first  parties  reached  the  place, 
and  at  which  time  some  of  the  witnesses 
say  Jones'  house,  or  that  occupied  by  ap- 
pellant, had  not  caught  on  flre,  but  that  the 
Hickman  Cumbie  house  was  fully  on  fire. 
Riley  testified  be  was  engaged  In  the  bank- 
ing business,  and  had  seen  appellant  a  few 
times.  Along  about  tbe  latter  part  of  Janu- 
ary appellant  went  into  his  bank  and  asked 
about  a  certain  buUding  and  Its  location, 
etc.  This  was  the  Jones  building.  This 
witness  also  testified  In  regard  to  a  conver- 
sation had  with  appellant  in  regard  to  ex- 
pected money;  that  appellant  asked  him  If 
money  bad  come  to  tbe  bank  for  him.  After 
tbe  flre  tbe  oil  can,  which  appellant  had  pur- 
chased a  day  or  two  before  the  flre,  was 
found  outside  and  near  by  the  burned  build- 
ing. The  sheriff  of  Lampasas  county  testified 
that  he  knew  appellant  and  Jones;  that 
tbey  lived  at  Lampasas. 
Appellant  reserved  a  bill  of  exceptions  to 
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the  Introdaction  of  the  following:  letter, 
whlcb  was  received  by  appellant  at  Bronte, 
tbe  place  of  tbe  burning,  on  the  29th  of 
January,  1008,  which  was  the  day  follow- 
ing the  burning  tbe  previous  night  Ttiis 
letter  is  as  follows: 

"1—28—1908. 

"Mr.  Robert  F.  Dear  Dad  I  received 
your  letter  asking  why  your  tables  did  not 
come  an  I  have  went  today  to-  see  about 
them  he  sad  there  was  a  morguag  against 
Some  of  them  and  they  belong  to  2  Different 
People.  I  think  Every  thing  will  be  all 
wrlght  for  you  soon  your  pardner  has  De- 
cided to  order  New  Tables  When  your  Pard- 
ner found  out  that  you  had  secured  a  house' 
that  suited  you  and  you  rote  him  to  Send 
the  table  be  went  to  Close  tbe  Trade  and 
found  they  was  all  tied  up  so  he  decided 
to  order  knew  ones  I  am  very  buisy  So  of 
Course  Id  do  any  thing  I  can  for  you  and 
him  he  thought  best  to  order  New  ones  and 
ask  me  and  I  thought  So  to  any  further  In- 
fermation  refur  to  him  Your  friend  M.  R.  J. 

"P.  9.  your  Mother  is  doing  Nicely  a  wants 
to  See  you  soon  I  see  to  her  all  the  time 
I  received  your  letter  I  was  Surprised  when 
I  got  it  I  thought  Ever  thing  was  over 
Your  Proposition  was  all  foolish  if  you 
have  not  let  your  head  off  at  rong  place 
Tou  ought  not  told  any  one  who  you  had 
ordered  anything  from  I  dont  See  why  you 
Even  told  them  you  bad  ordered  from  R  for 
I  can  Say  with  perfectly  Safety  that  I  am 
not  going  to  Risk  any  one  Else  in  the  Pot 
If  you  hare  got  the  thing  mixed  up  til 
Every  body  Knows  more  about  the  bulsness 
than  you  do  you  had  better  let  it  alone 
I  dont  see  why  if  you  comense  west  of  your 
house  why  it  could  be  question  by  any  one 
you  have  no  Interest  in  tbe  house  west  of 
you  it  is  nothing  to  you  of  Course  you  now 
what  you  have  told  II  Pro  seed  to  order 
Some  Tables  from  Brunswick  Brack  Cal- 
ender Co  this  Evening  I  will  order  in  your 
Name  Juast  as  though  you  ordered  them 
your  Self  then  we  can  Counter  mand  the 
order  any  Time  in  20  days  it  takes  20 
days  to  get  them  out  you  can  Show  tbe  let- 
ter I  have  rote  you  if  you  See  fit  but  if 
you  do  you  must  do  It  a  way  he  will  not 
Suspisbion  anything  do  your  do  and  come 
a  head  I  have  Every  thing  all  wrlght  and  in 
good  shape  Yours  X   Y   Z 

"PS    Turn  over  over" 

And  the  following  is  on  the  back  of  tbe 
last  sheet: 

"If  you  do  what  you  Started  do  you  Stay 
there  and  dont  be  rite  off  like  a  Jug  handle 
Stay  there  about  one  day  and  try  to  get  a 
nother  house  and  find  some  objections  to  it 
and  tbe  next  day  you  can  come  home  all 
wrlght." 

Written  at  the  bottom  of  tbe  last  page, 
and  crossways  of  the  page  as  follows: 

"I  tried  to  send  the  money  throug  the 
Bank  but  they  was  closed  So  I  will  send  it 
By  Mall." 


The  bill  of  exceptions  sets  out  several   ob- 
jections to  the  Introduction  of  this  letter: 
First,  it  was  received  at  the  post  oflSce   at 
Bronte  by  appellant  after  the  burning;    sec-  i 
ond,  that  tbe  letter  and  its  contents  purx>ort 
to  be  and  were  the  act  of  some  person  otlier 
than  appellant;    third,  it  was  hearsay,   aod 
written  in  the  absence  of  appellant,  and  tliat. 
Independent  of  said  letter  and  the  statements 
therein  contained,  there  was  no  testimony 
connecting  the  appellant  with  the  letter,   or 
the  writing,  or  the  contents  thereof,  or    to 
show  that  he  had  any  knowledge  thereof  or 
acquiesced  in  the  same  or  any  part  or   por- 
tion thereof,  but  it  was  the  act  and  declara- 
tion of  another  for  which  appellant  was   In 
no  wise  responsible  or  bound.    These  consti- 
tuted the  grounds  of  objection  enumerated,  in 
the  bill.    We  are  of  opinion  that  this  letter 
was  properly  admitted.    Appellant  relies  up- 
on a  line  of  authorities  to  the  effect  that  the 
acts  and  declarations  of  one  co-conspirator 
cannot  be  used  agrainst  another  co-conspira- 
tor, if  made  in  his  absence  after  the  commis- 
sion of  the  crime  or  the  termination  of  tbe 
conspiracy.     There   is   no  question  of    tbe 
soundness  of  appellant's  proposition  as  a  ques- 
tion of  law  or  rule  of  evidence;  but  it  is  aa 
equally  well  settled  that  the  acts  and  decla- 
rations of   one   conspirator   are  admissible 
against  another  conspirator  pending  the  con- 
spiracy and  until  its  final  termination.     As 
long  as  a  conspiracy  is  pending,  or  the  com- 
mon purpose  and  design  is  not  completed,  all 
tbe  acts  and  declarations  of  co-consplrators 
are   admissible.     This    proposition    includes 
anything  that  was  within  the  contemplation 
of  the  conspiracy,  such  as  dividing  the  spoils, 
or  any  of  those  matters  that  may  be  subse- 
quent to,  but  included  in  the  scope  of.  tbe 
conspiracy.    Franks  v.  State,  86  Tex.  Cr.  R. 
149,  35  S.  W.  977;   O'Neal  v.  State,  14  Tex. 
App.  582;   Rlx  v.  State,  33  Tex.  Cr.  R.  353. 
26  S'.  W.  505.    Tbe  facts  introduced  in  con- 
nection with  the  letter  are  sufficiently  strong 
to  show  that  not  only  was  the  house  to  be 
burned,  but  obtaining  the  insurance  money 
was  equally  contemplated.     The  facts  suffi- 
ciently show  the  conspiracy.    The  letter  in 
question  discloses  that  Jones  bad  failed  to 
send  appellant  money  through  the  bank  as 
agreed,  but  had  sent  it  in  the  letter  introduc- 
ed in  evidence.    It  is  evident  from  this  letter 
that  appellant  was  to  set  fire  to  the  Hickman 
Cumbie  bouse.    This  house  was  located  by 
the  witnesses  at  the  point  mentioned  in  the 
letter ;  the  Jones  house  being  situate  between 
the  bank  building  and  the  Hickman  Cumbie 
building.     We  are   of  opinion   this   record 
shows  that  the  burning  of  the  house  was  one 
of  the  steps  in  Ihe  agreement  or  conspiracy, 
the  ultimate  design  of  which  was  to  obtain 
tbe  $U00  insurance.    The  conspiracy  had  not 
ended.    The  ultimate  design  had  not  been  ac- 
complished. 

Appellant's  proposition  ia  unsound  that  tbe 
evidence  was  inadmissible  by  reason  of  the 
ending  of  the  conspiracy,  and  that  the  decla- 
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.'  -atlon  or  tlie  writing  was  the  act  of  one  of 
"."he  conspirators  after  the  consummation  of 
he  conspiracy.    The  letter  was  written  be- 
"ore  the  burning,  thoagb  received  by  appel- 
ant afterward.    It  was  written  on  the  28tb 
it    Lampasas,    and    reached    Bronte,    Coke 
"x>anty,  on  the  20th.    The  bonse  was  burned 
"  >n  the  night  of  the  28th.    This  was  a  com- 
'  nanicatlon  by  one  of  the  conspirators  to  an- 
}ther  in  regard  to  the  conspiracy,  and  In  fnr- 
'  tberance  of  that  conspiracy,  and  the  mere 
fact  that  appellant  was  not  aware  of  the  con- 
tents of  the  letter  until  subsequent  to  the 
-  burning  would  not   render   it  inadmissible. 
This  was  not  a  statement  by  Jones  to  an- 
other party  in  the  absence  of  appellant  after 
'the  completion  of  the  conspiracy.    It  was  a 
communication  directed  from  one  of  the  con- 
splrators  to  the  other,  received  by  that  other, 
and  in  no  way  denied  by  the  other,  and  re- 
ferred to  matters  that  seemed  to  be  well  un- 
-derstood  and  agreed  to  between  them.     It 
will  be  noted  that  appellant  received  the  $10 
from  Jones,  sent  him  from  Lamimsas,  which 
had  been  expected  through  the  bank  prior  to 
the  burning.    So  we  bold,  first,  the  conspiracy 
had  not  terminated  at  the  time  of  the  recep- 
tion of  the  letter  by  appellant;  and,  second, 
that  It  was  a  communication  from  one  co- 
conspirator to  the  other,  and  is  not  within 
the  rule  that  the  Incompetent  acts  and  dec- 
larations of  co-conspirators,  made  or  done  in 
the  absence  of  another,  are  excluded.     See 
authorities  cited  above;   8  Cyc.  680;  12  Cyc. 
435,  436,  440.    In  each  volume  of  Cyc,  supra. 
In  the  foot-notes  will  be  found  many  authori- 
ties supporting  the  text     We  are  therefore 
of  opinion  that  there  was  no  error  In  the  ac- 
tion of  the  court  permitting  the  letter  to  go 
to  the  Jury  as  evidence. 

This  being  the  only  question  urged  for  re- 
versal, it  is  not  well  taken;  and  the  Judg- 
ment is  therefore  affirmed. 

On  ^lotion  for  Behearlng. 

During  the  Austin  term  of  this  court  last 
June  the  Judgment  herein  was  affirmed.  Ap- 
pellant now  moves  for  a  rehearing,  alleging 
that  the  court  made  an  incorrect  statement 
of  tbe  facts  in  regard  to  matters  occurring 
when  Jones  took  out  the  insurance  iwlicy  on 
tbe  bouse  that  was  alleged  to  have  been  burn- 
ed, and  which  was  situated  In  another  coun- 
ty at  the  little  village  of  Bronte.  Special 
exception  seems  to  have  been  taken  to  that 
particular  part  of  the  statement  in  the  opin- 
ion which  is  as  follows:  *"A  few  days  prior 
to  tbe  burning  Jones  and  appellant  went 
from  Bronte,  where  tbe  burning  occurred,  to 
Balllnger,  for  the  purpose  of  Insuring  tbe 
Jones  house,  which  they  did  for  $600."  Aft- 
er a  careful  review  of  the  statement  of  facts 
we  are  still  of  opinion,  first,  that  the  evidence 
would  Justify  the  statement;  and,  second, 
that  whether  it  is  exactly  correct  or  not  is  a 
matter  of  small  moment,  and  would  not 
change  the  result  Tbe  evidence  in  this  re- 
spect is,  In  substance,  as  follows:    It  is  con- 


clusively shown  that  appellant  occupied  the 
house  the  night  of  the  burning,  and  had  done 
so  for  one  or  more  days.  The  witnesses  dif- 
fer somewhat  as  to  the  time  that  appellant 
had  been  in  Bronte  before  the  burning  oc- 
curred, this  evidence  ranging  from  three  or 
four  days  prior  to  said  burning  up  to  two  or 
three  weeks.  The  witness  Keeney  testifies 
as  follows:  "I  suppose  Mr.  Gracy  had  been 
in  Bronte  two  or  three  weeks  prior  to  the  fire. 
I  had  noticed  the  gentleman  there  something 
like  that  long.  I  don't  know  exactly  to  a 
day,  but  had  noticed  him  around  there  dur- 
ing that  time.  He  left  the  next  morning,  on 
the  mall  hack,  for  Balllnger.  He  made  no 
statement  with  reference  to  Insurance  on  the 
building.  I  didn't  ask  him  anything  about 
that"  Some  of  the  other  witnesses  testify 
that  appellant  had  been  there  for  a  week, 
and  some  about  three  or  four  days,  before 
the  fire.  Mr.  Alexander,  the  insurance  agent 
at  Balllnger,  testified  that  he  lived  at  Bal- 
llnger, and  was  engaged  In  the  Insurance  busi- 
ness, and  was  acquainted  with  appellant.  He 
further  states:  "The  day  we  'wrote  the  In- 
surance, I  believe.  Is  the  first  time  I  ever 
saw  him.  I  saw  him  first  the  morning  tbe 
policy  was  written.  I  have  forgotten  the 
date.  The  insurance  has  been  taken  up.  Tbe 
first  I  noticed  of  the  burning  of  the  Hickman 
Cumbie  building  at  Bronte,  I  noticed  It  in  the 
Banner  Leader.  The  first  time  I  saw  this  de- 
fendant was  in  my  office  In  Balllnger.  Mr. 
M.  R.  Jones  was  with  him.  I  had  tbe  con- 
versation mostly  with  Mr.  Jones.  The  de- 
fendant was  present  a  part  of  the  time.  That 
conversation  was  about  Insurance.  •  •  • 
Mr.  Jones  and  Mr.  Gracy  came  to  my  office, 
and  Mr.  Jones  said.  This  is  the  man  that  Is 
going  to  put  in  a  pool  and  billiard  hall,'  and 
Mr.  Gracy  said,  'Yes.'  And  It  was  with  that 
understanding  that  he  go  and  put  in  the  hall 
at  once  that  we  accepted  the  application  for 
insurance.  Tbey  were  speaking  of  the  build- 
ing next  to  the  First  National  Bank  at  Bronte, 
as  stated  In  the  policy.  It  Joined  the  bank 
on  the  west  side.  It  was  a  wooden  building. 
They  said  that  building  was  owned  by  Mr. 
Jones.  They  described  it  as  a  wooden  struc- 
ture." Then  follows  a  description  of  the 
building,  and  he  further  states:  "Mr.  Jones 
took  out  $C0O  Insurance  on  the  building,  as 
well  as  I  remember.  He  took  out  none  on 
the  contents  of  the  building.  «  «  •  We 
took  thd  application,  and  Mr.  Gracy  and  Mr. 
Jones  went  down,  and  we  wrote  up  the  poli- 
cy. Mr.  Jones  returned  later,  and  we  deliv- 
ered the  policy  to  him,  and  he  paid  for  It" 
With  reference  to  the  time  of  the  burning, 
after  the  Issuance  of  the  policy,  tbe  witness 
said:  "It  was  on  Saturday  morning  after 
the  building  burned  we  noticed  it  In  the  Ban- 
ner Leader,  and  my  brother  called  up  the 
cashier  of  the  First  National  Bank  and  ask- 
ed him  if  it  wasn't  that  building.  That  was 
the  cashier  of  the  First  National  Bank  of 
Bronte.  I  have  forgotten  the  exact  date  of 
the  policy.     It  was  on  Saturday  after  the 
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Issuance  of  the  policy.  I  hare  forgotten  the 
date  of  the  policy.  As  well  as  I  remember, 
it  was  a  little  less  than  a  we^— probably  a 
few  days  leas  than  a  week."  Mr.  Walton, 
testifying  in  regard  to  the  presence  of  appel- 
lant at  Bronte,  says:  "I  think  some  few 
days  or  a  week  before  that  he  came  there. 
I  think  he  slept  in  the  Jones  business  house 
down  there,  and  he  came  there  about  a  week 
before  the  flre.  The  Jones  house  Joined  the 
Blckman  Cumbie  building,  and  on  the  west 
side  of  the  bank." 

In  view  of  the  criticism  of  appellant's  coun- 
sel, we  have  made  the  above  statements  from 
the  record,  some  of  which  we  have  placed 
in  quotation  marks.  In  the  opinion  of  the 
court  it  was  not  very  material  whether  Jones 
and  appellant  went  from  Bronte  to  Balllnger 
to  secure  the  insurance,  or  went  from  some 
other  point  The  question  at  issue  was  their 
acting  together  in  the  matter,  and  the  knowl- 
edge and  co-operation  of  appellant  with  Jones 
in  securing  the  policy,  as  viewed  in  the  light 
of  the  burning  which  occurred  shortly  after- 
ward. As  well  as  the  time  can  be  located 
from  tbier  record,  the  burning  occurred  on 
Tuesday  night  Mr.  Alexander  observed  an 
account  of  it  the  following  Saturday  in  the 
Banner  Leader.  So  It  was  not  farther  re- 
mote from  Saturday  than  a  week  as  to  the 
date  of  the  Issuance  of  the  policy.  We  call 
attention  to  the  fact  that  if  appellant  was 
at  Bronte  even  a  week  before  the  burning, 
which  was  on  Tuesday  night,  he  must  have 
gone  from  Bronte  to  Balllnger,  and  if  he  was 
there,  as  testified  by  the  witness  Keeney, 
for  two  or  three  weeks,  this  conclusion  would 
be  strengthened;  but  that,  we  say.  Is  im- 
material. The  fact  Is  certain  that  they  were 
there  together,  and  appellant  was  aiding,  to 
some  extent  at  least,  with  full  knowledge 
on  his  part  that  Mr.  Jones  was  taking  out 
the  Insurance  for  the  $600.  The  premises  on 
which  the  house  was  burned  was  estimated 
at  the  value  of  $300  to  $500.  This  Includes 
the  lot  The  Insurance  on  the  house  was 
$600.  Appellant  was  to  establish  a  pool  and 
billiard  hall  in  the  house,  but  at  the  time 
of  the  flre  had  placed  nothing  in  It  except 
a  bed  and  bed  clothing,  and  on  the  night 
of  the  flre  he  managed  to  get  all  of  this  out 
of  the  house  without  the  loss  of  any  of  it 
The  theory  upon  which  appellant  was  con- 
victed was  that  he  was  acting  with  Jones  in 
order  to  obtain  the  insurance  money,  and 
these  facts,  taken  in  connection  with  the  let- 
ter Introduced  in  evidence,  seem  to  place  it 
beyond  any  reasonable  doubt  that  such  was 
the  condition  of  the  facts  placed  before  the 
Jury. 

It  Is  unnecessary  to  go  Into  any  detailed 
statement  in  regard  to  the  letter,  because 


there  was  no  question,  If  the  contents  of  that 
letter  were  to  be  credited  at  all.  It  showed 
that  the  parties  bad  been  acting  together  to 
accomplish  what  was  accomplished.  Appel- 
lant, in  his  motion  for  rehearing,  and  also 
in  the  original  presentation  of  the  case,  fails 
to  make  any  claim  that  he  was  not  with 
Jones  at  Balllnger  at  the  time  that  Jones 
took  out  the  insurance  on  the  house  situate 
at  Bronte,  and  there  is  no  claim  that  he  was 
not  Bleeping  in  the  house  on  the  night  the 
house  was  burned,  and  the  facts  show  he 
made  ample  preparation  to  bum  the  house. 

There  is  another  question  presented,  to 
wit:  Appellant  contends  that  It  was  funda- 
mental error  on  the  part  of  the  court  not  to 
give  in  charge  the  law  in  reference  to  ac- 
complice testimony  and  necessary  corrobora- 
tion. As  stated  in  the  original  opinion,  the 
only  question  presented  for  revision  was  the 
alleged  error  on  the  part  of  the  court  in  ad- 
mitting the  letter  in  evidence,  which  Is  dis- 
cussed In  the  opinion.  On  motion  for  re- 
hearing no  complaint  is  urged  on  this  score. 
In  reference  to  the  failure  of  the  court  to 
charge  the  law  in  reference  to  accomplice  tes- 
timony, It  may  be  sufficient  to  state  that  for 
the  first  time  that  question  Is  raised  in  the 
motion  for  rehearing.  The  question  of  fun- 
damental error  urged  by  appellant  Is  not 
well  taken,  under  the  construction  placed  by 
this  court  on  article  723  of  the  Code  of  Crim- 
inal Procedure  of  1896.  In  order  to  suggest 
error  on  the  part  of  the  court  in  giving 
charges  in  criminal  cases.  It  must  be  except- 
ed to  either  on  trial  or  in  motion  for  a  new 
trial ;  otherwise,  it  will  not  be  noticed  on  ap- 
peaL  This  question  has  been  so  often  review- 
ed and  decided  we  deem  it  unnecessary  to 
cite  authorities.  We  think  appellant  is  cor- 
rect In  assuming  and  stating  that  Jones  was 
an  accomplice  to  the  offense  of  arson.  We 
think  the  record  makes  it  so,  and  the  prose- 
cution was  based  upon  the  theory  that  appel- 
lant burned  the  house  to  aid  Jones  in  secur- 
ing the  insurance  money;  and,  of  course.  If 
It  is  true  that  Jones  had  consulted  with  ap- 
pellant In  reference  to  the  matter  and  agreed 
that  the  house  should  be  so  burned,  and  ap- 
pellant executed  the  ends  and  purposes  of 
that  conspiracy,  this  would  make  him  an  ac- 
complice. But  the  charge  on  accomplice  tes- 
timony was  not  authorized  in  the  case.  Jones 
was  not  a  witness,  and  did  not  testify  on  the 
trial.  The  facts  showed  him  a  parl7  to  the 
crime,  under  facts  proved  on  the  trlaL 

Finding  no  reason  for  changing  the  view 
heretofore  expressed  in  regard  to  the  af- 
firmance of  this  case,  the  motion  for  rehear- 
ing is  overruled. 

BROOKS,  J.,  absent 


Digitized  by 


Google 


Tex.) 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OP  TEXAS  v.  FORD. 


709 


GRBENVHiLB  WATER  CO.  v.  BECKHAM. 

(GUurt  of  Civil  Appeals  of  Tex^s.    Oct.  16, 
1909.) 

Cosra  (§  266*)  — Oir  Appeal— Exfknses  or 
Recobd  —  Unrecessaby  Matixb — Copy  or 
Statement  or  Facts. 

Under  Gen.  Laws  1907,  n.  610,  e.  24,  (  6, 
ptoviding  that  when  sn  appeal  is  taken  It  shall 
not  be  necessary  to  copy  the  statement  of  facts 
In  the  transcript,  but  that  the  original  shall  be 
sent  up  as  part  of  the  record,  where  appellant 
has  the  statement  of  facts  so  copied,  it  should 
be  charged  with  the  cost  thereof,  Uiongb  It  ob- 
tains a  reversal  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  968-071 ;   Dec.  Dig.  f  2S6.*] 

On  motion  for  rehearing  and  to  retaz  costs. 
Motion  to  retax  costs  granted. 
For  former  opinion,  see  118  S.  W.  889. 

BOOKHOUT,  J.  In  the  lower  court  the 
appellee,  plaintiff,  recovered  a  Judgment 
The  Greenville  Water  Company,  defendant, 
appealed,  and  filed  a  transcript  in  this  court, 
in  which  the  statement  of  facts  is  copied. 
Thereafter  the  appellant  made  a  motion  to 
be  permitted  to  file  the  original  statement  of 
facts,  which  was  granted,  and  the  original 
statement  of  facts  was  also  filed.  Judgment 
was  rendered  in  this  court  in  favor  of  ap- 
pellant, and  the  costs  were  taxed  against 
appellee.  A  motion  was  timely  made  by  ap- 
pellee to  retax  the  costs,  and  to  tax  the  costs 
of  copying  the  statement  of  facts  in  the 
transcript  against  the  appellant  This  mo- 
tion was  overruled,  and  the  question  as  to 
the  correctness  of  this  holding  is  now  raised 
in  a  motion  for  a  rehearing  on  the  motion  to 
relax.  A  more  careful  consideration  of  the 
question  leads  us  to  the  opinion  that  we 
erred  in  not  granting  the  motion  to  retax  the 
costs,  and  in  failing  to  tax  the  costs  of 
copying  the  statement  of  facts  in  the  tran- 
script against  appellant  It  was  the  duty  of 
tbe  appellant  to  file  a  proper  transcript  in 
this  court,  and  it  was  unnecessary  to  include 
therein  a  copy  of  the  statement  of  facts. 
The  statute  does  not  contemplate  that  the 
statement  of  facts  shall  be  copied  in  the 
transcript,  but  prescribes  that  the  original 
shall  be  sent  up  as  a  part  of  the  record  of 
the  cause.  Gen.  Laws  1907,  p.  610,  c.  24,  |  5. 
In  this  case  appellant  was  only  required  to 
file  the  original  statement  of  facts,  and,  hav- 
ing gone  to  the  unnecessary  expense  of  copy- 
ing it  In  the  record,  it  logically  follows  that 
tbe  costs  of  doing  so  should  be  charged 
against  It  Appellant  contends  that  this  opin- 
ion is  contrary  to  onr  holding  in  the  case  of 
Watson  T.  Vansickle,  114  S.  W.  1167,  now 
pending  on  error  in  the  Supreme  Court.  In 
that  case,  as  in  this,  the  statement  of  facts 
was  copied  in  the  record,  and  the  original 
statement  upon  motion  was  filed  in  this 
court  The  costs  of  copying  the  statement  of 
facts  in  the  transcript  were  taxed  against 
Vansickle,   the  losing  party  in  this  court 


but  the  costs  of  filing  the  motion  to  send  up 
the  original  statement  of  facts  and  filing  the 
same  in  this  court  were  taxed  against  ap- 
pellants. We  there  recognized  that  tbe  los- 
ing party  could  not  be  held  liable  for  the 
costs  of  copying  both  the  statement  of  facts 
In  the  transcript  and  the  costs  of  filing  the 
original  statement  of  facts  in  this  court 
However,  if  there  is  a  confiict  in  these  hold- 
ings, then  we  are  of  the  opinion  that  our 
holding  in  the  Vansickle  Case  was  error, 
and  that  our  holding  in  this  case  is  correct 

The  motion  is  granted,  and  the  costs  of 
copying  the  statement  of  facts  in  the  tran- 
script are  ordered  taxed  against  appellant, 
Greenville  Water  Company. 

Motion  granted. 


ST,  LOUIS  SOUTHWESTERN  RT.  CO.  OP 

TEXAS  V.  PORD.t 

(Court  of  Civil   Appeals  of  Texas.     June  24, 

1909.    Rehearing  Denied  Oct  7,  1909.) 

1.  MaSTEB  and  SkBVANT  (§   286*)- IRJUBY  TO 

Sebvant— Negligence— EVIDENCE. 

Evidence  in  an  action  against  a  railroad 
company  for  injury  to  a  brakeman,  who,  while 
switching  cars  and  walking  along  the  track  to 
f^t  on  the  pilot  of  engine  to  couple  it  to  a  car, 
got  his  foot  caught  between  the  ties  and  was 
struck  by  the  engine,  held  sufficient  to  go  to  the 
jury  on  the  question  whether  defendant  used 
ordmar^  care,  as  was  its  dnty,  to  keep  the 
roadbed  in  a  reasonably  safe  condition  for  the 
performance  by  brakemen  of  their  duties. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  1021 ;   Dec.  Dig.  i  286.*] 

2.  Masteb  and  Sebvant  (|  247*)— Injuby  to 

SEBVANT— CONTBIBTTTOBY  NEGLIGENCE. 

A  brakeman  while  switching  cars  walked 
on  the  track  to  get  on  the  pilot  of  the  engine, 
and,  his  foot  being  caught  in  a  space  between 
the  ties  negligently  permitted  by  the  company, 
and  not  known  by  or  obvious  to  him,  being  con- 
cealed by  grass  growing  on  the  track,  he  was 
struck  by  the  engine.  Held  that,  even  if  it 
was  negligent  for  him  to  take  position  on  the 
track  in  front  of  the  engine  to  mount  the  pilot, 
this  did  not  proximately  cause  the  injury,  which 
would  not  have  happened  but  for  tbe  unforeseen 
fastening  of  his  foot,  and  so  did  not  preclude 
recovery. 

[HjH.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  795-798;  Dec.  Dig.  | 
247.*] 

3.  Masteb  and  Sebvant  (8  289*)— Injuby  to 
Servant— CoNTBiBUTOBY  Negligence. 

For  a  brakeman  to  be  on  the  track  to  get 
on  the  pilot  of  the  engine  in  switching  was  not 
negligence  as  matter  of  law.  It  being  customary 
for  brakemen  in  switching  to  stand  and  ride 
on  the  pilot  it  having  been  impracticable  for 
him  to  adjust  the  pilot  coupling  while  walking, 
customary  in  such  situations  for  brakemen  to 
stand  on  the  track  and  mount  the  pilot  from 
the  front  while  the  engines  were  moving,  and 
safer  than  attempting  to  mount  it  from  the  side. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1121-1124;   Dec  Dig.  { 

4.  Masteb  and  Servant  (§  295*)— Injuby  to 
Servant— ASSUMPTION  or  Risk  — Instbuc- 
tions  —  "iNSPKcnow"  —  "Obdina«y  Chtt- 

CUMSPECnON." 

The  portion  of  the  charge,  "Plaintiff  was 
not  bound  to  inspect  the  track  at  tbe  place  in 
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question  to  ascertain  if  it  was  reasonably;  safo 
to  be  used  by  bim  in  tbe  performance  of  bis  du- 
ties as  brakeman,"  eiven  after  a  portion,  that 
though  the  track  at  tne  place  was  not  reasonably 
safe.  plaintilT  assumed  the  risk  from  such  unsafe 
condition,  if  any,  of  which  he  had  actual  knowl- 
edge, or  would  have  learned  by  the  exercise  of 
that  ordinary  circumspection  which  a  prudent 
and  competent  man  would  have  used  in  the  par- 
ticular employment ;  and  in  an  action  for  in- 
jury to  a  brakeman  by  being  strucl:  by  an  en- 
gine, while  his  foot  was  caught  in  an  unfilled 
spAce  between  ties  in  the  track,  on  evidence 
that  tbe  unfilled  spaces  directly  causing  the  in- 
jury were  covered  and  obscured  by  tall,  thickly- 
growing  grass,  making  it  appear  on  casual  in- 
spection that  tbe  spaces  were  filled,  and  that 
plaintiff  had  never  had  an  opportunity  to  be  on 
the  track  before,  and  did  not  know  that  there 
were  unfilled  spaces  there — was  not  calculated 
to  confuse  and  mislead  the  jury ;  there  being  a 
difference  between  making  a  previous  critical 
examination,  which  the  word  "inspection" 
means,  of  tlie  track  to  ascertain  if  it  was  rea- 
sonably safe,  and  using  reasonable  care  and  cau- 
tion, which  is  the  meaning  of  "ordinary  circum- 
spection," to  observe  whSt  was  open  and  ob- 
vious, to  discern  whether  it  was  unsafe. 

[BM.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  295.* 

For  other  definitions,  see  Words  and  Phrases, 
yol.  4,  pp.  3656-3C5a] 

6.  Tbiai,  (I  194*)— Instbuction  ow  Weight 

or  Evidence. 

Nor  could  such  portion  of  the  charge  be 
reasonably  construed  as  a  charge  on  the  weight 
of  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
nig.  a  439-441,  446-434,  45(M66;  Dec  Dig. 
I  194.*] 

6.  Tbial  (S  293*)— Injury  to  Servant— As- 
sumption OP  Risk. 

Nor,  construing  the  charge  as  an  entirety, 
could  the  jury  have  been  misled  by  the  further 
portion  of  it  that  plaintiff  "only  assumed  tbe 
risk  of  injury  resulting  from  a  condition  of 
the_  track,  •  •  •  of  which  he  knew  or  of 
which  he  would  ^have  learned  by  the  exercise  of 
that  ordinary  circumspection  which  a  prudent 
and  competent  man  would  have  used  in  the 
particular  employment." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ti  703-717;    Dec  Dig.  i  295.*] 

7.  Trial  <J   191*)— Instbuctiohs   Assuming 
costbovebted  fact. 

Where,  by  previous  portions  of  the  charge, 
plaintiff's  right  to  recover  was  conditioned  on  a 
finding  that  he  was  injured  solely  by  his  foot 
becoming  fastened  between  the  ties  of  a  rail- 
road track  inside  the  rail,  verdict  being  directed 
against  him,  if  it  was  found  that  his  foot  be- 
came fastened  between  the  ties  outside  the  rail, 
tbe  portion  of  the  charge  that  plaintiff  would 
be  guilty  of  contributory  negligence,  if  it  be 
found  that  an  ordinarily  prudent  person  would 
not  have  attempted  "to  stand  between  the  rails" 
and  mount  the  pilot  of  the  engine  as  plaintiff 
did,  could  not  be  fairly  construed  as  assuming 
a  controverted  fact  on  conflicting  evidence  as 
to  whether  he  when  injured  was  standing  in 
the  middle  of  the  track  or  astride  one  rail  with 
one  foot  outside  and  tbe  other  inside  such  rail : 
but  left  the  jury  free  to  decide  in  which  of  said 
ways  he  was  standing,  and,  on  finding  either  of 
such  positions  to  have  been  negligent,  to  return 
a  verdict  against  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  420-431 ;    Dec  Dig.  §  191.*] 

8.  Tbial  (§  293*)— Instructions  Considebed 
AS  A  Whole— AssDMPTioN  of  Fact. 

A  paragraph  of  a  chance,  thoui^h  subject 
when  standing  alone,    to   the  objection   of   as- 


suming negligence  of  defendant  or  an  nnsafe 
track,  could  not  be  considered  as  doing  so,  when 
the  other  paragraphs  clearly  left  the  fact  for 
finding,  untrammeled  by  any  suggestion  condi- 
tioning the  right  of  recovery  on  an  affirmative 
finding  that  the  track  was  surfaced,  and  that  its 
unsafe  condition,  if  any,  was  negligence  on  de- 
fendant's part 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  703-717 ;   Dec  Dig.  f  295.*] 

9.  Master  and  Servant  (g  293*)— Misixad- 

iNG  Instructions. 

Where  plaintiff's  petition  and  evidence  in 
an  action  for  injury  to  an  employe  from  get- 
ting his  foot  caught  between  two  ties  in  defend- 
ant s  railroad  clearly  undertook  to  describe  situ- 
ation on  the  ground  at  the  place  of  injury  as 
left  through  failure  to  properly  surface  tbe 
track,  the  use  of  the  word  "holes"  in  tbe  charge, 
that  if  the  jury  found  defendant's  track  was  not 
surfaced,  and  the  space  between  tbe  ties  was  not 
filled,  and  on  account  of  such  failure  there  were 
"spaces  and  holes"  between  the  ties  where  plain- 
tiff's feet  could  and  would  be  likely  to  be  caoght 
etc.,  could  not  have  misled  the  jury  to  under- 
stand a  recovery  was  authorized  for  a  different 
defect  than  alleged. 

[Ed.  Note.— For  othpr  cnses,  see  Master  and 
Servant,  Dec  Dig.  S  293.*] 

10  Masteb  and  Sebvant  (J  112*)— Injury  to 

Sebvant. 

Rank  grass  growing  at  the  place  and  ob- 
scuring the  unfilled  space  between  ties  of  a  rail- 
road track  into  which  a  brakeman  stepped,  oc- 
casioning his  injury,  could  operate  to  make  the 
unfilled  space  a  negligent  omission  of  the  mas- 
ter's duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CentDig.  §i  213-223 ;  Dec  Dig.  i  112.*J 

11.  Tbiai.  (J  260*)  —  Instructions  —  Repeti- 
tion. 

Requested  instructions  fully  and  correctly 
covered  by  others  given  by  the  court  need  not 
be  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  651-659;  Dec  Dig.  S  260.*] 

12.  Damages  (8  132*)  —  Personal  Iwjubt— 
Excessive  Vebdict. 

A  verdict  of  $20,000  for  injury  to  a  man 
31  years  old,  the  head  of  a  family  and  earning 
$100  per  month,  whereby  he  permanently  lost 
the  use  of  both  legs,  and  suffered  excruciating 
pain  and  anguish,  and  will  continue  to  anffer 
pain  and  anguish,  will  not  be  disturbed  as  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  if  372-383,  396;   Dec  Dig.  S  132.*] 

Appeal  from  District  Court,  Smith  County; 
R.  W.  Simpson,  Judge. 

Action  by  Will  O.  Ford  against  tbe  St 
Louis  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

By  his  petition  the  appellee  claimed  that 
while  in  tbe  service  of  appellant  as  head 
brakeman  of  Its  local  freight  train,  and  per- 
forming his  switching  duties  at  the  time, 
he  sustained  serious  personal  Injuries  oc- 
curring to  him  by  being  run  against  and 
upon  by  a  locomotive  then  being  operated  by 
the  appellant  company  on  Its  track  at  Jester, 
Tex.,  alleged  to  have  been  directly  caused 
by  his  foot  becoming  wedged  and  fastened 
between  two  of  the  ties  In  the  main  track 
near   the   switch    stand   through   the   negli- 
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gence  of  appellant  In  having  and  permitting 
the  said  ties  at  the  said  place  to  be  and  re- 
main exposed  and  protruding  above  the  sur- 
face of  the  ground  between  the  rails,  and 
arranged  on  the  ground  at  that  place  so  ir- 
regularly spaced  and  not  properly  surfaced 
with  dirt  as  that  a  man's  foot  would  be- 
come wedged  and  fastened  between  the 
same.  It  was  further  alleged  that  appellant 
negligently  caused  and  permitted  quantities 
of  grass  to  grow  and  remain  in  the  track 
at  that  particular  place  In  such  manner  as  to 
prevent  appellee  and  other  trainmen  from 
discerning  the  depth  between  the  ties  at 
that  place  or  the  spacing  between  them, 
which  condition  of  the  track  at  that  place 
greatly  imperiled  the  safety  of  appellee  and 
other  trainmen  while  they  were  engaged  in 
the  performance  of  their  duties,  and  all  of 
which  was  known  to  appellant. 

The  appellant  answered  by  general  denial, 
a  plea  of  assumed  risk,  and  contributory 
negligence.  The  case  was  tried  to  a  jury 
and  a  verdict  was  returned  In  favor  of  the 
appellee  for  $20,000,  and  in  accordance  with 
the  verdict  judgment  was  entered  for  ap- 
pellee. 

The  evidence  in  the  record  substantially 
shows,  and  we  make  the  finding  of  fact, 
that  at  the  time  of  his  injury  appellee  was 
in  the  service  of  appellant  as  bead  brake- 
man  of  Its  west-bound  local  freight  train. 
At  Jester,  a  stopping  station,  appellant  has 
and  maintains  a  spur  track  on  the  south 
side  of  and  extending  west  from  Its  junc- 
tion with  Its  main  track.  The  main  track 
runs  east  and  west.  The  switch  stand  for 
the  spur  was  south  of  the  track.  In  12  feet 
east  of  the  switch  block  for  the  side  track  is 
the  west  edge  of  a  public  road  running  north 
and  south  across  the  main  line  track.  In 
the  afternoon  of  the  day  that  the  appellee 
was  injured  his  train  arrived  at  Jester  and 
stopped  about  a  car  length  east  of  the  pub- 
lic road  crossing  for  the  purpose  of  incor- 
porating in  the  main  train  the  loaded  box 
•car  that  stood  on  the  spur  about  90  feet 
west  from  the  switch  stand.  It  was  the  duty 
of  appellee  to  operate  the  switch  and  cou- 
plers so  that  the  engine  could  head  In  on 
the  spur  and  couple  to  the  car  and  bring  it 
to  the  main  line,  when  it  was  to  be  placed 
In  the  train  to  the  rear  of  the  engine.  The 
appellee  got  oft  the  engine  where  he  was 
riding  and  went  direct  to  the  car  on  the  spur 
and  worked  and  arranged  its  automatic 
-coupler  so  that  it  would  operate,  unlocked 
and  threw  the  derailer  located  on  the  spur, 
then  went  directly  to  the  switch  stand  and 
set  the  switch  for  the  spur  track.  Upon 
setting  the  switch  he  gave  the  cut-off  signal 
to  the  rear  brakeman,  which  meant  for  the 
rear  brakeman  to  cut  the  engine  loose  from 
the  main  train.  Appellee  then,  after  giving 
the  signal,  at  once  started  east  upon  the 
main  track  to  meet  the  engine  as  It  moved 
toward  the  spur,  and  to  mount  the  pilot 
of  the  engine  for  the  purpose  of  opening  and 


adjustiiu;  the  knuckle  of  the  coupler  on  the 
pilot  so  it  would  operate  while  riding  to  the 
car.  The  engine  was  old,  and  the  knuckles 
of  its  front  coupling  operated  badly;  It  had 
to  be  adjusted  by  hand  In  order  to  couple 
the  car.  About  the  time  appellee  started 
toward  the  engine,  it,  on  signal  by  the  rear 
brakeman,  began  to  move  toward  him,  and  it 
was  then  appellee's  duty,  and  It  was  cus- 
tomary in  such  situation,  to  meet  the  pilot 
upon  the  track,  mount  It  in  front  by  stepping 
upon  a  footrest  or  step  kept  on  it  for  that 
puriwse  by  appellant,  and  to  ride  it  to  the 
car,  adjust  the  knuckle,  and  see  that  the 
coupling  was  properly  made.  When  appellee 
reached  a  point  between  the  rails  about  4 
feet  west  of  the  road  crossing,  or  about  8 
feet  east  of  the  switch  block,  his  right  foot 
went  down  into  a  space  or  hole  between  two 
ties;  and  by  reason  of  the  toe  of  his  boot 
resting  against  one  tie  while  the  heel  press- 
ed against  the  other,  bis  foot  was  clamped 
and  fastened  between  the  ties  so  that  he 
could  not  extricate  it  before  the  pilot  of  the 
engine  reached  him.  The  engine  was  mov- 
ing towards  him  at  3  or  4  miles  per  hour, 
and  was  at  or  about  the  road  crossing  when 
his  foot  became  fastened.  When  his  foot 
became  fastened  he  holloed  for  the  engine 
to  stop,  but  it  came  on.  When  the  pilot 
reached  him  he  grabbed  with  both  bands 
to  an  iron  rod  on  top  of  the  pilot  beam  and 
at  the  same  time  placed  his  left  foot  on  the 
pilot  step  or  footrest  in  an  effort  to  pull 
his  foot  loose  and  get  upon  the  pilot;  but 
the  edge  of  the  pilot  struck  and  crushed 
his  right  leg,  his  left  foot  slipped  from  the 
pilot  step  to  the  track,  and  that  leg  was 
crushed  by  the  pilot  Both  legs  went  back 
under  the  pilot  of  the  moving  engine;  and 
holding  to  the  iron  rod  with  his  hands,  he 
was  dragged  in  that  position  along  the 
track  about  50  feet  before  the  engine  was 
stopped.  There  was  some  confilct  in  the  evi- 
dence as  to  whether  appellee  caught  his  foot 
in  between  the  ties  in  the  middle  of  the 
track  or  fastened  it  between  the  ties  on  the 
outside  of  the  south  rail.  The  appellant 
contended  that  the  latter  happened  and  the 
appellee  that  the  former  happened.  The 
conflict  was  settled  by  the  verdict  of  the 
jury  in  favor  of  appellee,  and  as  the  evi- 
dence fully  warrants  the  finding,  we  assume 
the  truth  of  the  Jury's  finding.  The  evidence 
established  that  the  appellant's  main  track 
was  generally  surfaced  between  the  rails 
at  stations  and  about  switches;  that  the 
place  in  the  main  track  where  appellee's 
foot  became  fastened  in  the  track,  about  8 
feet  east  of  the  switch  block,  the  preponder- 
ance of  the  evidence  shows  was  not  sur- 
faced between  the  rails,  but  that  the  spaces 
between  the  ties  were  about  3  Inches  deep 
and  the  ties  were  irregularly  spaced  and 
Bermuda  grass  thickly  growing  between 
them.  The  grass  obscured  the  spaces  and 
partly  covered  the  ties.  There  Is  evidence 
that  "some  of   the   ties   near   that .  place 
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were  not  straight,  but  aeem  to  bar^  slipped 
80  that  the  ends  were  close  together,"  and 
the  Intervening  spaces  were  not  filled  to  the 
top  of  the  ties,  but  left  the  ties  protruding 
above.  Appellee  was  shown  to  have  been 
an  adult,  and  a  brakeman  In  the  service  of 
the  appellant  for  about  18  months,  but  had 
served  principally  on  through  trains.  He 
bad  been  on  the  local  run  which  included 
Jester  less  than  three  weeks.  It  was  shown 
that  he  had  never  had  occasion  to  operate 
the  switch  or  use  the  spur  track  at  Jester 
before  the  time  of  the  Injury,  excepting 
once  when  his  crew  "kicked"  a  car  onto 
that  track  and  left  It  to  be  loaded  with 
wood.  It  was  established  that  until  his 
foot  became  fastened  In  the  track  appellee 
bad  never  discovered  or  ascertained  that 
there  were  unfilled  spaces  between  the  ties 
In  the  main  track  at  that  place.  The  Ber- 
muda grass  growing  thickly  in  these  spaces 
and  partly  covering  the  ties  made  it  appear 
upon  a  casual  observation  that  the  spaces 
were  filled.  There  was  evidence  by  a  wit- 
ness who  walked  over  the  track  that  "the 
grass  grew  between  the  ties  and  concealed 
them.  I  could  tell  where  the  ties  were  by 
seeing  the  ends  sticking  out,  but  I  could 
not  tell  where  they  were  on  the  track.  I 
could  not  tell  the  spaces  between  the  ties 
without  great  difficulty,  and  the  ties  could 
not  easily  be  seen  on  account  of  the  tall 
grass."  It  clearly  appears  that  appellee 
would  not  have  been  injured  but  for  his 
foot  becoming  fastened  between  the  unfilled 
ties  in  the  track.  Appellee's  injuries  were 
shown  to  be  serious  and  permanent 

We,  therefore,  find  and  conclude  that  ap- 
pellant was  guilty  of  negligence  proximate- 
ly causing  appellee's  injuries,  and  that  ap- 
pellee was  not  guilty  of  contributory  negli- 
gence, and  did  not  assume  the  risk  of  in- 
jury, and  has  sustained  damages  in  the 
amount  awarded  by  the  Jury. 

E.  B.  Perkins,  Daniel  Upthegrove,  and 
Marsh  &  Mcllwaine,  for  appellant  Johnson 
&  Edwards,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
By  its  first  assignment  of  error.  In  complain- 
ing of  overruling  a  motion  for  a  new  trial, 
the  appellant  contends  that  there  was  no  evi- 
dence that  the  roadbed  at  the  place  of  in- 
jury was  in  other  than  a  reasonably  safe 
condition  for  the  purposes  and  uses  for  which 
it  was  Intended.  The  evidence  shows  the 
maintenance  of  a  switch  by  appellant  at  its 
stopping  station.  Jester,  within  12  feet  of 
a  road  crossing.  To  enter  the  spur  track  for 
the  purpose  of  setting  out  a  car  or  incorpo- 
rating a  car  in  the  train,  the  engine  doing 
the  switching  must,  as  it  can  only  enter  that 
way,  come  from  the  east  by  the  road  crossing. 
While  the  switch  is  being  set  the  engine  must 
either  block  the  public  crossing  or  stand  to 
the  east  of  the  same.  It  thus  appears,  there- 
fore, that  it  was  necessary  to  use  the  road- 
bed from  the  switch  to  the  crossing  in  the 


discharge  of  switching  duties,  and  that  it 
would  be  commonly  done.  In  entering  the 
spur  track  it  is  the  head  brakeman's  duty, 
and  it  is  customary,  after  setting  the  switch 
to  mount  the  pilot  of  the  engine  and  adjust 
its  coupler  so  as  to  properly  operate  It  in 
coupling  to  the  cars.  While  appellee  was  go- 
ing to  the  engine  to  mount  the  pilot  in  the 
discharge  of  his  necessary  switching  duties 
he  caught  and  hung  his  foot,  and  in  conse- 
quence was  injured  by  the  locomotive  doing 
the  switching,  in  an  unfilled  space  between 
the  ties  between  the  rails.  The  place  of  in- 
jury was  within  4  feet  of  the  edge  of  the  cross- 
ing, or  8  feet  of  the  switch  block.  There  is  no 
evidence  that  it  was  not  necessary  or  not  re- 
quired in  the  proper  discharge  of  switching 
duties  to  use  the  roadbed  from  the  switch 
stand  to  the  crossing,  but  it  does  appear  that 
it  was  within  proper  limits  of  the  switch  for 
switching  and  operating  duties.  It  is  evident, 
therefore,  that  the  roadbed  of  the  main  track 
for  at  least  the  distance  in  question  must,  as 
a  necessary  and  common  incident  to  operating 
trains  and  switching  cars  on  its  spur,  at  di- 
vers times  necessarily  be  used  by  appellant's 
brakemen  for  the  purposes  of  their  duties 
at  this  place.  To  accomplish  their  work  such 
brakemen  would  be  required,  as  it  appears, 
to  walk  on  the  roadbed  and  track  about  the 
place  of  injury  in  question.  It  was  further 
shown  that  the  main  track  for  at  least  60 
feet  west  from  this  road  crossing,  and  in- 
cluding the  place  of  injury,  was  not  surfaced 
up  to  the  top  of  the  ties,  but  that  some  of 
the  ties  protruded  up  about  3  Inches  above 
the  surface  of  the  earth,  leaving  an  inter- 
vening space  between  the  rails.  There  was 
evidence  to  show  that  some  of  the  ties  liad 
slipped  so  that  the  ends  were  close  together 
and  the  intervening  space  left  unfilled.  Ranlc 
Bermuda  grass  covered  the  spaces  between 
the  ties  and  obscured  them.  It  was  shown 
that  as  a  general  rule  the  appellant  surfaced 
its  main  track  and  switches  up  to  the  top 
of  the  ties  in  the  middle  of  the  trade,  and 
it  was  so  done  on  this  part  of  the  main  line 
except  for  the  50  feet  west  from  the  crossing. 
It  was  shown  that  there  were  no  bridle 
rods,  switch  points,  or  frogs  at  the  point  of 
injury  making  it  impracticable  to  fill  in  be- 
tween the  ties.  The  testimony  In  the  case 
quite  certainly,  we  think,  raises  the  issne, 
and  it  was  properly  a  question  for  the  deci- 
sion of  the  Jury,  as  to  whether  appellant  used 
ordinary  care,  as  was  Its  duty  in  this  case, 
to  keep  that  part  of  its  roadbed  where  the 
necessary  work  of  switching  and  operating  its 
cars  was  to  be  commonly  done  by  its  brakemen 
in  a  reasonably  safe  condition  for  the  neces- 
sary performance  of  their  duties.  4  Thomp- 
son on  Neg.  i  4332;  By.  Oo.  ▼.  Redeker,  67 
Tex.  181,  2  S.  W.  513;  Ry.  Co.  ▼.  Ames  (Tex. 
Civ.  App.)  94  S.  W.  1112;  Ry.  Co.  ▼.  Bobbins, 
67  Ark.  377,  21  S.  W.  887;  Ry.  Co.  t.  Moore, 
113  Fed.  289,  51  C.  C.  A.  228;  Ry.  Co.  T. 
Cozby,  174  111.  109,  60  N.  EJ.  lOlL 
By  the  second  assignment,  In  complaining 


Digitized  by 


'y  Google 


Tex.) 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OP  TEXAS  ▼.  FORD, 


713 


of  the  refusal  of  the  court  to  give  a  peremp- 
tory Instruction  to  find  for  appellant,  It  Is 
In  effect  contended  tbat  the  evidence  estab- 
Ilahed  as  a  matter  of  law  that  appellee  was 
guUty  of  contributory  negligence.  We  do 
not  think  that  it  could  be  so  held  In  this 
case.  It  was  shown  by  much  evidence  that 
the  appellant  had  negligently  permitted  spa- 
ces between  the  ties  in  its  main  track  at 
a  station  near  its  switch  and  the  same  to  be 
obscured  by  grass  growing  upon  the  track, 
and  that  appellee  did  not  know  of  this  con- 
dition, and  same  was  not  obvious  to  him, 
and  further  that  he  was  injured  by  reason 
•  of  his  foot  becoming  fastened  in  these  ob- 
scured spaces,  and  not  by  reason  of  his  foot 
slipping  off  the  pilot  of  the  engine.  He  had 
his  left  foot  on  the  pilot  of  the  engine  and 
both  hands  holding  to  the  rod  on  the  pilot 
beam,  and  would  have  mounted  the  pilot 
safely,  it  appears,  if  his  foot  had  not  become 
fastened  between  the  ties  in  the  track.  In 
these  circumstances  he  could  not  have  fore- 
seen that,  because  of  appellant's  negligence, 
his  foot  would  be  caught  and,fa8tened  in  the 
track.  Therefore,  if  it  was  negligent  for 
appellee  to  take  position  upon  the  track  in 
front  of  the  engine  to  mount  the  pilot,  this 
act  it  appears  did  not  proximately  contribute 
to  cause  the  injury,  since  he  would  not  have 
been  injured  but  for  the  unforeseen  fasten- 
ing of  his  foot  in  the  track  by  appellant's 
negligence.  In  order  to  preclude  a  recovery 
the  negligence  of  plaintiff.  It  is  geserally  rul- 
ed, must  proximately  contribute  to  his  in- 
jury. 1  Thompson  on  Neg.  {I  216-219;  Ry. 
Co.  V.  Oeland  (Tex.  Civ.  App.)  110  S.  W. 
122;  By.  Co.  v.  Ormond,  64  Tex.  489;  Ry. 
Co.  V.  Culpepper.  19  Tex.  Civ.  App.  182,  46  S. 
W.  922.  The  evidence  tended  to  show  that 
It  was  customary  for  brakemen  while  engag- 
ed in  switching  to  stand  and  ride  on  the  pilot 
step,  and  that  it  was  impracticable  for  ap- 
pellee in  this  case  to  adjust  the  pilot  coupling 
while  walking,  and  that  It  was  necessary  for 
him  to  ride  on  the  pilot  to  the  car  in  ques- 
tion to  adjust  the  pilot  coupling  so  that  it 
would  operate,  and  that  it  was  customary  in 
such  situations  for  brakemen  to  stand  on  the 
track  and  mount  the  pilot  step  from  the 
front  while  engines  were  moving,  and  that 
this  was  safer  than  attempting  to  mount  it 
from  the  sldew  Being  on  the  track,  in  these 
circumstances,  did  not  constitute  negligence 
of  itself  or  as  a  matter  of  law,  and  the  care 
of  the  appellee  in  doing  the  act  in  question 
was  properly  for  the  Jury.  Lee  v.  Ry.  Co.,  89 
Tex.  583,  86  S.  W.  63. 

The  third  assignment  complains  of  the 
court's  charge  on  assumed  rlslc  The  por- 
tion first  complained  of  reads :  "In  this  con- 
nection,  you  are  charged,  the  plaintiff  was 
not  bound  to  Inspect  the  track  at  the  place 
in  question  to  ascertain  if  it  was  reasonably 
safe  to  be  used  by  blm  in  the  performance 
of  his  duties  as  brakeman."  The  court  had 
Just  previously  in  the  same  paragraph  In- 
Btrncted  that:  "And  although  you  should  find 


the  track  at  the  place  in  question  was  not 
reasonably  safe,  and  that  defendant  was  neg- 
ligent In  permitting  its  track  to  be  in  such 
condition,  yet  plaintiff  assumed  the  risk  re- 
sulting from  such  unsafe  condition,  if  any, 
of  the  track  at  the  place  in  question,  of 
which  he  had  actual  knowledge,  or  such  as 
he  would  have  learned  by  the  exercise  of 
that  ordinary  circumspection  which  a  pru- 
dent and  competent  man  would  have  used  in 
the  particular  employment  in  which  he  was 
then  engaged."  The  objections  to  the  portion 
of  the  charge  complained  of  are  that  it  was 
a  dtarge  on  the  weight  of  the  evidence  and 
was  calculated  to  confuse  and  mislead  the 
Jury.  We  do  not  think  the  charge  subject  to 
the  objections  urged.  The  evidence  to  which 
the  charge  was  applicable  clearly  showed 
that  the  unfilled  spaces  between  the  ties  in 
the  track  directly  causing  the  injury  were 
covered  and  obscured  by  tall,  thickly-growing 
Bermuda  grass.  This  condition  of  the  track 
made  It  appear  upon  casual  observation  that 
the  spaces  were  filled.  Appellee  did  not 
know,  as  it  was  clearly  shown,  tbat  there 
were  unfilled  spaces  on  the  track  at  the 
place,  and  had  never  had  the  opportunity  to 
be  upon  this  track  before  the  moment  of 
the  injury.  As  applicable  to  these  facts,  ex- 
plaining the  duty  of  appellee,  the  charge 
as  a  whole  undertakes  to  and  does  state  the 
rules  of  law  to  be  that  appellee  assumed  the 
risks  of  which  he  actually  knew,  and  of 
such  hazards  of  which  be  would  learn  by 
the  exercise  of  that  ordinary  circumspection 
which  a  reasonably  prudent  person  would  use 
in  the  same  circumstances,  but  that  he  did 
not  owe  the  duty  of  inspection  to  ascertain 
if  the  appellant  had  discharged  the  duty  it 
owed  him.  This  we  understand  to  be  the 
correct  rule.  Bonnet  v.  Ry.  Co.,  89  Tex. 
72,  33  S.  W.  884;  Drake  v.  Ry.  Co.,  99  Tex. 
240,  89  a  W.  407;  By.  Co.  v.  Brown,  33 
Tex.  Civ.  App.  589,  77  S.  W.  832.  There 
could  be  no  confusion  to  the  Jury  in  follow- 
ing the  charge  as  given  and  applying  It  to 
the  evidence.  There  is  a  difference  between 
making  a  previous  critical  examination, 
which  the  word  "inspection"  means,  of  the 
trade  to  ascertain  whether  It  was  reasonably 
safe,  and  using  reasonable  care  and  caution, 
which  is  the  meaning  of  "ordinary  circum- 
spection," to  observe  what  was  open  and  ob- 
vious, to  discern  whether  it  was  unsafe. 
The  Jury  could  reasonably  interpret  the 
charge  and  apply  the  same  to  the  evidence, 
as  meaning  that  if  appellee  knew  that  there 
were  unfilled  spaces  In  the  track,  or  that 
same  were  open  and  obvious  and  which  he 
ordinarily  could  see  and  know  were  unsafe, 
he  assumed  the  risk;  -but  if  the  same  were 
not  open  and  obvious  and  could  only  be 
discovered  through  means  of  a  previous  criti- 
cal examination  to  ascertain  such  condition, 
that  then  and  In  that  event  he  did  not  as- 
sume the  risk.  The  intervening  spaces  could 
not  have  been  discovered,  it  appears  reason- 
ably from  the  evidence,  by  "ordinary  circum- 
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spectlon,"  but  might  have  been  discovered  by 
making  a  previous  extended  critical  examina- 
tion of  the  traclE,  wblcli  it  was  not  appellee's 
legal  duty  to  do.  The  Jury  In  appellee's  right 
were  entitled  to  be  told  the  extent  of  his 
legal  duty  and  the  rule  of  law  by  which  It 
was  to  be  measured  In  the  facts.  We  do  not 
think  it  could  reasonably  be  construed  as  a 
charge  on  the  weight  of  evidence.  The  cir- 
cumstances of  the  Instant  case  clearly  dis- 
tinguish It  from  the  case  of  Uy.  Co.  v.  Hyn- 
son  (Tex.)  109  S.  W.  930,  and  Ry.  Co.  v.  Wil- 
liams (Tex.  Civ.  App.)  Ill  S.  W.  196.  We  do 
not  understand,  however,  that  the  principles 
of  law  announced  In  those  cases  are  at  vari- 
ance with  the  principle  applied  to  the  factn 
and  charge  in  this  case.  Construing  the 
charge  as  an  entirety,  we  do  not  think  there 
was  error,  or  that  the  Jury  were  misled  In 
the  further  portion  of  the  charge  complained 
of,  where  the  Jury  were  told  that  appellee 
"only  assumed  the  risk  of  Injury  resulting 
from  a  condition  of  the  track,  whether 
brought  about  by  the  negligence  of  defendant 
or  not,  of  which  he  knew  or  of  which  he 
would  have  learned  by  the  exercise  of  that 
ordinary  circumspection  which  a  prudent  and 
competent  man  would  have  used  in  the  par- 
ticular employment  in  which  be  was  en- 
gaged." 

By  the  fourth  assignment  it  is  complained 
that  the  court  in  the  charge  assumed  a  con- 
troverted fact  as  an  established  fact  when 
the  Jury  were  Instructed  that  appellee  would 
be  guilty  of  contributory  negligence  "if  you 
shall  find  that  an  ordinarily  cautious  and 
prudent  person  would  not  have  attempted  to 
stand  between  the  rails  and  mount  the  pilot 
of  the  locomotive  In  the  manner  and  under 
the  circumstances  in  which  plaintiff  did." 
The  objection  of  appellant  is  that  because 
the  evidence  was  conflicting  as  to  whether 
appellee,  when  injured,  was  standing  in  the 
middle  of  the  track  or  astride  the  south 
rail  with  his  right  foot  on  the  outside  and 
his  left  foot  on  the  inside  of  the  rail,  the 
words  "to  stand  between  the  rails"  assumed 
that  the  evidence  sustained  appellee's  con- 
tention. We  do  not  think  the  charge  could 
reasonably  and  fairly  be  construed  as  as- 
suming a  controverted  fact,  or  that  the  Jury 
were  apt  so  to  construe  It  The  language 
"would  not  have  attempted  to  stand  between 
the  rails  •  •  •  in  the  manner  •  •  • 
In  which  plaintiff  did,"  freely  left  the  Jury  to 
decide  whether  appellee  was  standing  be- 
tween the  rails  with  both  feet,  or  with  only 
one  foot,  and  upon  their  finding  either  of 
such  positions  on  the  track  to  be  negligence 
to  return  a  verdict  against  appellee.  By  pre- 
vious portions  of  the  court's  charge  the  ai)- 
pellee's  right  of  recovery  was  conditioned 
upon  a  finding  by  the  Jury  that  he  was  in- 
jured solely  by  reason  of  his  foot  becoming 
fastened  between  the  ties  Inside  the  rail, 
and  directing  a  verdict  against  him  if  the 
Jury  found  he  was  injured  by  reason  of  his 


foot  becoming  fastened  between  the  ties  out- 
side the  rail. 

We  do  not  think  the  court's  charge,  as 
complained  of  in  the  fifth  assignment,  subject 
to  the  objection  that  It  assumed  negligence  or 
an  unsafe  trade,  and  the  assignment  is  over- 
ruled. If  standing  alone  the  paragraph  com- 
plained of  could  be  subject  to  the  objection, 
yet,  when  read  in  connection  with  the  other 
paragraphs  of  the  charge,  preceding  and 
succeeding,  it  could  not  have  misled  the  Jury 
or  have  been  considered  by  them  an  intima- 
tion from  the  court  as  to  the  weight  of  any 
fact  It  clearly  appears  from  the  other  para- 
graphs of  the  charge  that  the  fact  claimed' 
to  be  apparently  assumed  was  properly,  and 
untrammeled  by  any  intimation  from  the 
court,  submitted  to  the  jury  for  finding  in 
the  facts.  These  paragraphs  all  conditioned 
the  appellee's  right  to  recover  on  an  aflSrma- 
tlve  flndlpg  in  the  evidence  that  the  track 
at  the  place  In  question  was  not  surfaced, 
and  the  space  between  the  ties  in  the  center 
of  the  track  was  not  filled  In,  and  that  the 
unsafe  condition,  if  any,  of  the  track  was 
negligence  on  appellant's  part  Ry.  Co.  t. 
Scott  30  Tex.  Civ.  App.  496,  71  a  W.  26; 
Ry.  Co.  V.  Lehmberg,  75  Tex.  61,  12  S.  W. 
839;  Ry.  Co.  v.  Waldo  (Tex.  Civ.  App.)  32 
S.  W.  783.  The  charge  should  be  view^ed  as 
a  whole  and  from  the  standpoint  of  the  Jury. 
Teleg.  Co.  V.  MoOey,  87  Tex.  38,  27  S.  W.  52. 
We  are  Inclined  to  the  opinion  that  even  If 
it  should  be  held  that  the  charge  complained 
of  assumed  that  appellant's  track  at  the  place 
in  question  was  not  surfaced,  and  that  it 
had  failed  to  exercise  ordinary  care  to  keep 
it  in  reasonably  safe  condition,  the  evidence 
might  probably  authorize  such  assumption  by 
the  court,  as  it  appears  very  meagerly  to  the 
contrary,  if  not  on  the  border  Hue  of  being 
no  evidence  at  all  on  the  question. 

By  the  sixth  assignment  it  is  contended  that 
there  Is  no  evidence  showing  that  there  were 
"holes"  in  appellant's  track  at  the  place  where 
appellee  was  injured,  and  that  It  was  error 
for  the  court  to  submit  the  fact  as  an  Issue  to 
be  determined  by  the  Jury.  The  court  charg- 
ed: "If  you  shall  find  that  the  track  of  de- 
fendant •  •  •  was  not  surfaced,  and  that 
the  space  between  the  ties  In  the  center  of  the 
track  was  not  filled  in,  and  that  on  account  of 
such  failure  there  were  spaces  and  holes  In 
between  the  ties  where  the  feet  of  plaintiff 
and  other  brakemen  could  and  would  likely  be 
caught  in  the  discharge  of  their  duties  In  the 
usual  and  ordinary  way.  •  •  •  •»  The  pe- 
tition alleged:  "And  thereupon  plaintiffs  foot 
became  wedged  and  fastened  In  between  two 
of  the  ties  In  the  main  track,  the  same  being 
exposed  and  protruding  above  the  surface  of 
the  ground,  and  being  arranged  so  as  that  a 
man's  foot  would  become  fastened  and  wedg- 
ed between  the  same."  The  evidence  of  the 
appellee  in  the  case  shows  that  he  bung  his 
foot  "In  a  space  not  quite  as  wide  as  the 
length  of  the  foot,  and  that  my  heel  and 
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toe  wag  caught,  and  when  I  went  to  lift  up 
my  foot  it  was  caught  and  held.  My  foot 
went  down  into  some  space,  and  the  heel 
and  toe  were  caught  when  I  went  to  pull 
them  out"  It  Is  obvious  that  the  pleading 
and  evidence  of  the  ai^ellee  undertook  to 
describe  the  situation  on  the  ground  at  the 
place  of  injury  as  left  by  reason  of  the 
failure  to  properly  surface  the  track.  That 
the  court,  in  referring  to  the  failure  to  prop- 
erly surface  and  fill  in  the  space  between 
the  ties  in  the  center  of  the  track,  described 
the  situation  in  respect  to  the  unfilled  space 
between  the  ties  as  "spaces  and  holes,"  did 
not  find  could  not  have  misled  the  Jury,  or 
worked  any  injury,  or  authorized  a  recovery 
for  a  different  specific  defect  than  alleged. 
The  jury  could  only  have  understood,  as  the 
charge  intended,  that  the  described  situation 
alluded  to  the  particular  unfilled  space  be- 
tween the  ties  in  the  center  of  the  track 
where  appellee  was  injured  and  causing  his 
injury.  The  other  proposition  under  this 
assignment  is  overruled.  We  think  the  evi- 
dence fully  authorized  the  court  to  submit  to 
the  Jury  conjunctively  as  one  of  the  proxi- 
mate causes  of  the  injury,  "And  that  such 
condition  was  obscured  by  grass  which  was 
permitted  to  grow  on  the  track  at  such 
place."  The  rank  grass  shown  to  be  growing 
at  the  place  and  obscuring  the  unfilled  space 
between  the  ties  might  and  did  in  this  case 
operate  as  a  cause  to  make  the  unfilled  space 
a  negligent  omission  of  duty. 

The  seventh  assignment  complains  of  the 
refusal  to  give  a  requested  charge  on  con- 
tributory negligence.  The  main  charge  of  the 
court  afllrmatively  presented  the  issue  of 
contributory  negligence  Included  in  the  spe- 
cial charge,  and  the  assignment  is  overruled. 

The  court's  main  charge  fully,  correctly, 
and  affirmatively  submitted  the  ^sue  pre- 
sented in  the  special  charge  complained  of  In 
the  eighth  assignment,  and  it  is  overruled. 

There  was  no  error  in  refusing  the  special 
charge  complained  of  in  the  ninth  assign- 
ment. The  substance  of  the  same  was  fully 
and  correctly  stated  in  the  instructions  given 
by  the  court,  and  fully  authorized  a  finding 
In  favor  of  appellee  at  the  hands  of  the 
Jury,  If  they  found  no  negligence  in  the  par- 
ticular stated  in  the  requested  charge. 

The  tenth  ■assignment  claims  that  the 
amount  of  the  verdict  la  excessive.  In  the 
light  of  the  record  and  under  the  decisions 
of  this  state  we  do  not  feel  warranted  in  dis- 
turbing the  Judgment  and  finding  of  the  Jury 
as  to  the  amount  awarded,  which  was  their 
province,  and  which  appears  to  have  been 
calmly  and  without  passion  arrived  at  Ap- 
pellee was  a  young  man  31  years  old,  the 
head  of  a  family  and  earning  $100  per 
month,  and  has  suffered  the  loss  of  the  use, 
it  appears,  of  both  legs  for  life.  It  appears 
that  his  pain  and  anguish  from  the  injuries 
was  excruciating,  and  that  he  will  continue! 


to  suffer  pain  and  anguish.  Both  hla  legs, 
it  appears,  sustained  a  compound  comminuted 
fracture  of  both  bones  of  both  legs,  and  it 
reasonably  appears,  and  the  jury  would  be 
warranted  In  finding,  that  neither  nature 
nor  an  operation  will  relieve  the  Injuries 
from  being  permanent  One  of  the  physicians 
testifying  that  the  injuries  were  permanent 
and  that  no  radical  operation  could  restore 
to  appellee  the  use  of  his  legs,  says:  "He 
can  never  walk  at  all  on  the  legs  he  has. 
•  *  •  I  think  he  would  be  better  off  with 
a  cork  leg  on  both." 
The  Judgment  was  ordered  afiSrmed. 


THORN  V.  LANIER. 
(Court  of  Civil  Appeals  of  Texas.    Oct  9,  1909.) 

1.  Appeai,  and  Error  (§  1127*)— Affirmance 
ON  Cebtificate— Record. 

A  properly  certified  copy  of  the  judgment 
must  accompany  a  motion  to  affirm  on  cer- 
tificate. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4434 ;   Dec.  Dig.  §  1127.*] 

2.  Appeai  and  Error  (§  1127*)— Motion  to 
Affibu  on  Certificate— TiiiE  fob  Fiuno 
Cebtificate. 

Under  Rev.  St.  1895,  art.  1016,  providing 
that  if  appellant  or  plaintiff  in  error,  fail  to 
file  a  transcript  as  required,  appellee,  or  de- 
fendant in  error,  may  file  the  certificate  of  the 
trial  court  as  to  the  time  of  perfecting  the  ap- 
peal, and  obtain  a  judgment  of  a£5rmance,  the 
certificate  must  be  filed  at  the  term  of  the  ai>- 
pellate  court  to  which  the  appeal  or  writ  of 
error  is  returnable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4437 ;   Dec.  Dig.  §  1127.»] 

Appeal  from  District  Court,  Leon  County; 
S.  W.  Dean,  Judge. 

Action  between  J.  L.  Thorn  and  G.  T. 
Lanier.  From  the  Judgment  Thorn  appeal- 
ed. Lanier  moved  to  affirm  on  certificate. 
Motion  overruled. 

Wm.  Watson,  for  appellee^ 

REESE,  J.  Appellee,  by  this  motion,  seeks 
to  have  affirmed  on  certificate  a  certain  Judg- 
ment procured  by  him  agolnst  appellant  in 
the  district  court  The  transcript  accom- 
panying the  motion  contains  what  purports 
to  be  a  copy  of  the  judgment  sought  to  have 
affirmed,  but  such  copy  is  not  certified  by 
the  district  clerk  to  be  a  copy  of  such  judg- 
ment It  seems  to  be  settled  law  in  this 
state  that  a  properly  certified  copy  of  the 
judgment  must  accompany  the  motion  to  af- 
firm; otherwise,  the  motion  will  be  refused. 
House  V.  Williams,  40  Tex.  847;  Sloan  v. 
McMlUin  (Tex.  Civ.  App.)  113  S.  W.  587. 

There  is  another  objection  to  the  motion. 
The  appeal  was  perfected  by  filing  of  appeal 
bond  March  27,  1909.  The  time  for  filing  the 
record  here  expired  June  2oth.  The  term 
of  this  court  continued  by  law  until  the  first 
Monday  in  July.  So  the  appeal  was  return- 
able to  that  term.    The  motion  to  affirm  and 
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certificate  were  filed  in  this  court  September 
23,  1909.  Under  article  1016,  Rey.  St  1895, 
the  appellee  or  defendant  In  error  Is  required 
to  file  the  certificate  for  affirmance  at  the 
term  of  the  appellate  court  to  which  the  ap- 
peal is  returnable.  Laughlln  t.  Dabney,  86 
Tex.  120,  24  S.  W.  269;  Pickett  ▼.  Mead 
(Tex.  Civ.  App.)  25  S.  W.  654. 
The  motion  to  affirm  must  be  refused. 


JEFF    CHAISON    TOWN-SITE   00.   T. 

McFADDIN,  WIESS  &  KYI<B 

LAND  CO. 

(Court  of  CiTil  Appeals  of  Texas.    Jmie  28, 
1909.    Rehearing  Denied  Oct.  14,  1909.) 

L  APPEix  AND  Erbob  (I  165*) — Right  or  Re- 
view—Injunction— Siotion  TO  DlSSOLVB— 
Effect. 

Parties  against  whom  an  injunction  has 
been  granted,  by  filing  a  motion  to  dissolve, 
wliich  was  overruled,  did  not  lose  their  right  to 
appeal  from  the  order  granting  the  injunction. 
[Bid.  Note. — ^For  other  cases,  see  Appeal  and 
EhTor,  Cent  Dig.  |  998;   Dec.  Dig.  {  165.*] 

2.  Appeal  and  Ebbos  (g  71*)— Decisions  Re- 

VIEWABLS— REFUSAI.   TO    DISSOLVE    INJUNC- 
TION. 

The  statute  gives  no  appeal  from  an  order 
refusing  to  dissolve  an  injunction  once  granted. 
[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  395 ;    Dec.  Dig.  g  71.*] 

3.  Injunction  ifi  5*)— Mandatobt  Ivrmo-. 
TiON— Scope  of  Reiiedt. 

Many  of  the  restrictions  upon  the  use  of 
mandatory  injunctions  have  in  modern  times  giv- 
en way  to  a  more  liberal  construction  of  the 
powers  of  a  court  of  equity,  and  the  right  of  the 
court  generally  to  issue  a  mandatory  injunction 
before  hearing  and  without  notice,  in  a  proper 
case.  Is  as  unquestioned  as  the  right  to  issue  a 
merely  prohibitive  injunction ;  the  only  limita- 
tion on  such  power  being  that  the  complainant 
must  show  "a  strong  and  mischievous  case  of 
pressing  necessity." 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  J  4;   Dec  Dig.  <  5.*] 

4.  Injunction  (§  163*) — Injunction  With- 
OOT  Notice  —  Refobmation  or  Obdeb 
Gbantino  Pebpetual  Injunction. 

Where  an  order  granting  an  injunction 
without  notice  in  terms  grants  a  permanent  in- 
junction, but  the  writ  issued  is  in  form  a  tem- 
porary injunction  until  the  hearing,  the  order 
of  the  court  will  be  reformed  so  as  to  operate 
as  a  temporary  injunction  merely,  disposmg  of 
none  of  Uie  questions,  but  only  preserving  the 
status  of  the  property  until  further  order  In 
the  case. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {{  857-571;  Dec.  Dig.  i  163.*] 

6.   iNJUNCnON     (I    132*)  —  PBELimNABT    In- 

juNcsioN  —  Tbanbfeb  or  Possession  or 
Land  Pending  Adjudication  or  Title. 
The  doctrine  that  it  is  not  the  function  of 
a  preliminary  injunction  to  transfer  the  posses- 
sion of  land  from  one  person  to  another  pending 
an  adjudication  of  the  title  does  not  apply, 
where  the  effect  of  the  injunction  is  only  to  re- 
store plaintiff's  possession,  which  had  been  for- 
cibly invaded,  and  preserve  the  status  until  the 
party's  rights  could  be  determined. 

[Bid.  Note. — For  other  cases,  see  Injunction, 
C!ent  Dig.  S  302;   Dec.  Dig.  {  132.*] 


6.  Injunction  (|  184*)— Temfobaxt  Injunc- 
tion —  Weebe  Riqhts  or  Pasties  abx 
Doubtful. 

Where  the  rights  of  the  parties  in  an  ac- 
tion for  an  injunction  are  doubtful,  the  court 
should  look  at  the  balance  of  convenience,  and 
act  upon  the  consideration  of  the  comparative 
inconvenience  which  may  arise  from  granting 
or  withholding  the  injunction. 

lEd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  |  803;   Dec.  Dig.  i  134.*] 

7.  Injunction  (}  136*)— Tempobabt  Injunc- 
tion— Gboundb. 

A  canal  was  constructed  by  plaintiib  in 
1906  to  furnish  water  to  rice  farmers  over  a 
large  area.  It  had  been  constructed  throngh  de- 
fendant's five-acre  tract  without  objection  from 
the  then  owners,  and  with  the  actual  knowledge 
of  the  present  omcers  of  the  corporation  owning 
the  tract,  and  it  had  been  extended  some  dis- 
tance beyond,  at  great  expense.  Plaintiffs  had 
been  in  undisturbed  possession  of  the  canal  ease- 
ment for  three  years.  A  number  of  farmers  had 
planted  their  lands  with  rice,  trusting  to  the 
canal  for  the  water  essential  to  the  crops. 
Plaintiffs  had  made  contracts  with  the  farmers 
to  supply  them  with  water  for  the  present  crom, 
all  without  any  objection  from  detendants.  In 
May,  1909,  a  time  the  most  critical  to  a  rice 
crop,  and  when  a  delay  of  a  few  days  in  procur- 
ing the  necessary  water  would  entirely  destroy 
the  crop,  defendants  suddenly,  and  without  the 
knowledge  of  plaintiffs,  took  forcible  possession 
of  the  portion  of  the  canal  running  throngh  die 
5-acre  tract,  cut  the  banks,  and  filled  up  the 
canal,  making  inevitable  loss  of  the  rice  crops 
and  numerous  law  suits  against  plaintiffs  for 
failure  to  carry  out  their  contracts  for  water. 
Damages  to  defendants  from  the  granting  of  a 
temporary  injunction  wrongfully  granted  would 
be  triTial  and  easily  estimated  and  compen- 
sated. Held,  that  plaintiffs  were  entitled  to  a 
prohibitive  temporary  injunction  forbidding  in- 
terference with  the  free  use  and  possession  of 
the  canal  through  the  5-acre  tract 

[Ed.  Note. — For  other  cases,  see  Injunction. 
Cent  Dig.  i  306 ;   Dec  Dig.  I  13a*] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; W.  H.  Pope,  Judge. 

Action  by  the  McFaddln,  Wiess  ft  Kyle 
Land  Company  against  Jeff  Chaison  Town- 
Site  Company.  From  an  order  granting  an 
injunction  against  defendants,  they  appeal. 
Reformed  and  affirmed. 

Watts  ft  Wheat  and  Dougherty,  Conley  ft 
Gordon,  for  appellants.  F.  J.  ft  R.  C.  Duff 
and  McDowell  ft  Davidson,  for  appellees. 

REESE,  J.  This  la  an  appeal  from  an 
order,  in  chambers,  of  the  Judge  of  the  Fifty- 
Eighth  Judicial  district,  granting  an  injunc- 
tion against  appellants  at  the  suit  of  appel- 
lees. The  petition  was  filed  May  14,  1909, 
upon  which  the  injunction  prayed  for  was 
on  the  same  day  granted  without  notice.  On 
May  17th  defendants  filed  their  answer  un- 
der oath,  upon  which  they  predicated  a  mo- 
tion to  dissolve  the  Injunction.  Thereupon 
plaintiffs,  on  May  25th,  filed  their  first  sup- 
plemental and  first  amended  petitions.  The 
motion  to  dissolve  coming  on  to  be  heard,  on 
May  27th,  was  overruled.  This  action  would 
appear  to  have  been  had  by  the  court,  In 
session,  from  the  terms  of  the  order.  F^om 
this  order  notice  of  appeal  was  given  to  this 
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coart.  Thla  appeal,  however,  Is  prosecnted, 
not  from  this  order  of  the  court  refusing  to 
dissolve  the  tnJanctlOD,  but  from  the  original 
otder  granting  the  same,  and  the  contention 
Is  made.  In  limine,  by  appellees  that  appel- 
lants, by  filing  their  motion  to  dissolve  In  the 
district  court,  have  lost  their  right  to  appeal 
from  the  original  order  granting  the  liijunc- 
tlon. 

The  statute  gives  no  right  to  an  appeal 
from  an  order  refusing  to  dissolve  an  Injunc- 
tion once  granted,  which  Is  a  serious  defect 
in  the  law,  and  is  probably  due  to  an  unin- 
tentional oversight.  We  are  inclined  to  the 
latter  view  by  a  consideration  of  the  various 
defects  in  the  act  in  question,  which  bears 
the  marks  of  crudeness.  Unquestionably  it 
is,  or  should  be,  the  policy  of  the  law  to  en- 
courage parties  litigant  to  seek  to  have  er- 
rors corrected,  so  far  as  this  may  be  done  in 
the  cheapest  and  most  expeditious  way,  and 
In  view  of  this  we  do  not  think  it  was  the 
purpose  of  the  statute  to  penalize  a  litigant, 
by  depriving  him  of  the  remedy  of  appeal  to 
this  court  from  an  order  granting  an  injunc- 
tion, if  he  should  seek,  at  the  source  of  the 
injunction,  to  have  the  supposed  error  cor- 
rected by  a  dissolution.  It  would  have  been 
better  if  the  act  in  question  bad  In  fact  given 
the  right  of  appeal  from  an  order  refusing 
to  dissolve,  instead  of  from  the  order  grant- 
ing the  injunction,  which  would  have  allow- 
ed a  presentation  of  the  case  on  appeal  upon 
the  petition,  answer,  and  such  evidence  In 
addition  as  was  beard  on  the  motion  to  dis- 
solve, instead  of  the  naked  allegations  of 
the  petition.  We  overmle  appellees'  conten- 
tion as  to  the  effect  of  the  motion  to  dissolve 
on  this  appeal,  which  has  been  perfected 
within  15  days  of  the  date  of  the  granting 
of  the  injunction.  Appellees  have  had  sent 
up  their  supplemental  and  first  amended  pe- 
tition in  which  the  grounds  for  Injunction  are 
more  fully  and  clearly  stated,  and  we  find 
in  the  record  also  an  answer  of  appellants, 
with  their  motion  to  dissolve,  and  the  order 
refusing  the  same.  In  an  appeal  from  the 
naked  order  of  the  Judge  granting  an  Injunc- 
tion upon  the  allegations  of  the  petition  alone, 
we  doubt  whether  the  pleadings  referred  to, 
filed  some  days  afterwards,  can  be  properly 
considered  over  the  objection  of  appellant, 
and  we  therefore  have  not  considered  them. 
This  applies  as  well  to  the  answer  of  appel- 
lants as  to  the  other  pleadings'  of  appellees. 

The  allegations  of  the  petition  upcm  which 
the  injunction  was  granted  are  as  follows: 

"Plaintiff  shows  unto  the  court  that  op  or 

about  the  day  of  February,  1906,  it 

constructed  a  lateral  canal  from  Its  main 
canal  upon  and  across  a  portion  of  the  Pel- 
ham  Humphries  and  J.  Douthltt  surveys,  for 
the  purpose  of  furnishing  water  to  different 
parties,  and,  among  others,  to  parties  culti- 
vating lands  upon  the  Grange  survey;  that 
st  the  time  of  constructing  its  canals,  the 
plaintiff  contracted  and  agreed  with  C.  J. 
Cbalson,  who  represented  the  American  Oil 


&  Refining  Company,  In  consideration  of  the 
American  Oil  &  Refining  Company  granting 
unto  it  a  right  of  way  for  its  canals  over  the 
lands  of  said  American  Oil  &  Refining  Com- 
pany, that  it  would  water  the  lands  of 
American  OU  &  Refining  Company  at  the 
prices  to  be  charged  other  people  for  the 
same  service ;  that  at  the  time  of  construction 
of  the  lateral  hereinbefore  referred  to,  which 
crosses  a  iKirtion  of  the  said  Pelham  Humph- 
ries survey,  plaintiff  bad  no  knowledge  of 
any  objection  thereto  by  any  person  owning 
the  same  or  baring  an  Interest  therein,  be- 
lieving that.  If  the  same  belonged  to  the  said 
American  OU  &  Refining  Company,  the  stock 
of  which  was  owned  very  largely  by  the  de- 
fendant C.  J.  Chalson  and  his  family,  or  If 
it  belonged  to  the  defendant  the  Jeff  Chalson 
Town-Site  Company,  of  which  the  said  C.  J. 
Chalson  was  president,  and  the  said  lateral 
being  constructed  In  a  large  measure,  to  fur- 
nish water  to  tenants  of  the  said  American 
Oil  &  Refining  Company,  on  the  said  Grange 
survey,  there  could  be  no  objection  thereto, 
and  as  a  matter  of  fact  there  has  been  no 
objection  thereto  or  complaint  made  of  tbe 
situation  of  said  lateral  until  now;  that  at 
the  time  of  the  construction  of  said  canal. 
It  was  BO  constructed,  laid  out,  and  built  on 
and  across  Q  acres  of  the  Pelham  Humphries 
survey  situated  west  of  the  Sabine  &  East 
Texas  Railroad  and  south  of  X  Douthltt 
survey,  fronting  the  public  road,  which  said 
five  acres  at  that  time  was  owned  by  the 
Favorite  Oil  Company,  and  which  said  Fa- 
vorite Oil  Company  had'  made  no  objection  to 
the  consideration  of  the  said  canal ;  that  aft- 
er the  construction  of  said  canal  at  the  June 
Term,  1907,  of  the  Sixtieth  Judicial  district 
court  the  Jeff  Chalson  Town-Site  Company 
recovered  10  acres  of  the  Peltiam  Humphries 
survey  from  the  said  Favorite  Oil  Company, 
which  said  10  acres  includes  the  five  acres 
across  which  the  said  lateral  was  so  con- 
structed and  is  now  situate. 

"Plaintiff  shows  unto  the  court  that  said 
lateral  was  not  constructed  and  run  across 
said  land  with  the  intention  or  purjpose  of 
injuring  any  one,  and  especially  not  any  of 
the  defendants  herein,  but  solely  for  the 
purpose  of  conveying  water  for  the  purposes 
of  irrigation  to  different  farmers,  and  espe- 
cially those  upon  the  Grange  survey  for  the 
purpose  of  Irrigating  rice  grown  upo9  the 
lands  of  the  said  different  parties,  as  herein 
alleged.  It  is  further  shown  the  court  that 
the  plaintiff  had  contracted  and  agreed  to 
furnish  water  for  irrigation  for  300  acres  of 
land  now  planted  in  rice  upon  the  Grange 
survey  for  tenants  of  the  said  American  Oil 
&  Refining  Company,  of  which  C.  J.  Chalson, 
one  of  the  defendants,  is  president,  and  also 
for  600  acres  for  Baird  Bros.,  100  acres  for 
Wlnsor  &  Head,  and  200  acres  for  Wlnsor  & 
Head,  which  is  also  on  the  American  Oil  & 
Refining  Company's  property,  and  100  acres 
for  Huffman  on  the  property  of  the  said 
American  Oil  &  Refining  Company. 
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"It  fartber  shows  to  the  court  that,  unless 
It  Is  permitted  to  use  Its  canal  as  now  con- 
structed, it  will  be  Impossible  to  furnish  the 
said  farmers  water,  as  it  has  agreed  to  do, 
and  they  will  thereby  be  unable  to  make  a 
crop  and  suffer  Irreparable  damage,  and  that 
this  plaintiff  will  suffer  the  loss  of  Its  rental 
for  water  agreed  to  be  so  furnished  said 
different  rice  farmers,  and  subject  this  plain- 
tiff to  numerous  damage  suits.  Plaintiff 
shows  that  the  said  defendant  C.  J.  Cbalson, 
acting  for  himself  and  for  the  said  Jeff  Chai- 
son  Town-Site  Company,  did  on  or  about  the 
12th  day  of  May,  1009,  go  upon  the  said  5 
acres  of  land  hereinbefore  described,  the  ti- 
tle to  which  came  Into  the  said  Jeff  Chaison 
Town-Site  Company  at  the  June  term,  1907, 
of  the  district  court  of  this  county,  and  long 
after  the  construction  of  the  said  lateral, 
and  did  dam  up  the  said  lateral  and  cut 
same  so  as  to  let  the  water  out  of  it,  and 
fenced  the  same  up  so  that  the  plaintiff  could 
not  use  the  said  canal  for  the  purpose  of 
furnishing  water  to  the  rice  farmers  herein- 
before mentioned,  and  with  whom  he  had 
agreed  to  furnish  water,  and  at  the  same 
time  did  employ  his  codefendants,  O.  S.  Mc- 
Cullough  and  John  Baldwin,  and  put  them 
in  charge  of  the  said  5  acres  of  land  and  of 
the  said  lateral  canal  across  same,  so  dam- 
med and  fenced  up  as  aforesaid,  for  the  pur- 
pose of  keeping  plaintiff  and  its  agents  and 
employes  from  going  upon  the  same  or  in- 
terfering therewith,  or  to  place  same  in  a 
condition  to  convey  water  along  the  same  or 
to  remove  the  dam  therefrom,  or  to  in  any 
way  interfere  with  the  possession  of  the 
said  Town-Site  Company  or  the  said  C.  J. 
Chaison,  that  by  said  acts  of  the  said  Chai- 
son, acting  for  himself  and  said  Town-Site 
Company,  this  plaintiff  has  been  entirely  cut 
off  and  prohibited  from  furnishing  water  for 
irrigation  purposes  to  the  said  farmers  here- 
inbefore referred  to.  and  to  any  others  that 
may  be  along  the  said  lateral  canal,  and  has 
thus  rendered  it  Impossible  for  the  said  rice 
farmers  so  mentioned  from  getting  water 
to  irrigate  their  said  rice  crops,  for  this  en- 
tire year,  unless  this  court  shaU  grant  the 
relief  hereinafter  prayed  for. 

"Plaintiff  shows  further  unto  the  court 
that  the  rice  crops  of  the  said  farmers  here- 
inbefore mentioned  have  all  been  planted,  and 
that  they  are  now  calling  upon  this  plain- 
tiff for  water,  and  that  this  plaintiff  Is  now 
ready,  able,  and  willing  to  furnish  said  wa- 
ter if  It  can  have  the  use  and  advantage  of 
its  said  canal,  constructed  as  heretofore 
shown.  It  is  farther  shown  the  court  that 
the  said  farmers  hereinbefore  referred  to 
prepared  and  planted  their  lands  with  a  view 
to  getting  the  water  from  this  plaintiff,  and 
through  the  said  lateral  as  now  constructed, 
and  which  has  been  so  constructed  since  1906, 
and  this  plaintiff  agreed  to  furnish  them  with 
the  water  t)ecause  of  the  fact  that  It  had 
for  three  years  past  been  allowed  to  furnish 
water   through   said  lateral   unmolested   in 


any  way  whatever,  believing,  at  the  time  of 
the  construction  of  the  same  and  at  all  times 
since,  that  it  had  a  right  to  so  construct  its 
canal,  and  that  there  was  no  objection  ther»- 
to,  and  being  confirmed  in  its  belief  by  a  con- 
tinued acquiescence  by  the  owners  of  said 
land  for  more  than  three  years. 

"It  is  further  shown  the  court  that  the 
said  6  acres  of  land,  2  acres  of  which  is  so 
fenced  up  by  the  defendants  herein  and 
across  which  said  lateral  runs,  is  not  plant- 
ed to  anything,  nor  is  the  same  in  cultiva- 
tion, and  the  said  canal  or  lateral  across 
same  does  not  damage  the  same  to  any  ap- 
preciable extent,  but  is  a  positive  and  direct 
benefit  to  all  of  the  parties  hereinbefore  men- 
tioned as  a  means  of  procuring  water  for  the 
purpose  of  irrigating  their  rice,  as  well  as  to 
all  other  persons  along  said  lateral  who  need 
water  for  Irrigating  purposes.  It  is  further 
shown  the  court  that  this  plaintiff  is  amply 
solvent  and  able  to  pay  any  damage  it  may 
cause  defendants,  or  either  of  them,  by  vir- 
tue of  the  said  laterals  crossing  the  said  5 
acres  of  land,  and  that  if  any  damage  shall 
be  caused  by  said  lateral,  then  this  plaintiff 
can  be  made  to  respond  in  damages  for  what- 
ever loss  or  diminution  in  value  the  said  5 
acres  shall  sustain  by  reason  of  said  lateral, 
but  it  is  shown  the  court  that,  unless  said 
lateral  is  opened  up,  and  this  plaintiff  al- 
lowed to  furnish  water  for  the  purposes  of 
irrigation,  the  farmers  hereinbefore  mention- 
ed will  be  denied  the  power  and  privilege 
of  watering  their  lauds  at  all,  and  thus  be 
cut  off  from  maldng  a  crop  during  this  year, 
and  that  the  said  lands  amount  to  between 
800  and  1,000  acres. 

"It  is  further  Aown  that  the  said  parties 
above  mentioned  are  now  asking  and  de- 
manding from  this  plaintiff  that  it  furnish 
water  to  them  upon  their  farms,  and  It  is 
anxious  and  ready  and  would  furnish  said 
water  as  now  desired  by  said  farmers  except 
for  the  fact  that  the  said  defendants  have 
cut  his  said  lateral,  and  dammed  the  same 
up  and  fenced  the  same,  so  that  plaintiff  can- 
not fiow  its  water  along  said  canal,  nor  have 
access  to  same,  nor  go  upon  the  ground  for 
the  purpose  of  fixing  said  canal  and  for- 
nisbing  said  water.  It  is  further  shown  the 
court  that  it  would  be  uequltable  and  un- 
just to  cause  this  plaintiff  and  its  patrons, 
the  said  rice  farmers  as  aforesaid,  to  suff'er 
the  irreparable  damage  herein  set  out  be- 
cause of  the  acts  of  the  defendants  in  stop- 
ping up  said  ditch  because  it  crosses  5  acres 
of  l^s  land,  and  for  which  damage  to  said  5 
acres.  If  any,  the  defendants  have  a  com- 
plete and  adequate  remedy  at  law  by  suit 
against  this  plaintiff,  who  Is  amply  solvent 
to  respond  in  whatever  damages  it  has  or 
may  have  caused,  or  may  hereafter  cause, 
the  said  defendants,  or  either  of  them.  It 
Is  further  shown  the  court  that  growing  of 
rice  requires  a  great  deal  of  water,  and 
in  order  that  it  t)e  successfully  grown  must 
be  watered  at  the  very  time  it  is  needed,  and- 
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It  Is  shown  that  the  water  Is  now  needed 
and  demanded  by  the  rice  farmers  herein- 
before referred  to  for  the  purpose  of  water- 
ing their  crops." 

Upon  these  allegations  appellees  prayed 
for  an. Injunction  restraining  appellants,  their 
agents,  and  servants  from  further  interfer- 
ing with  the  appellees'  possession  of  said 
lateral  canal,  and  commanding  them  to  re- 
move all  obstructions  placed  by  them  In  and 
upon  said  canal,  Including  the  fence,  and  fur- 
ther giving  appellees  the  power  to  remove 
such  obstructions,  and  to  fill  up  the  gap  cut 
by  appellants  in  the  banl»  of  the  canal, 
and  prohibiting  appellants  from  Interfering 
with  their  so  doing.  The  injunction  was 
granted  in  the  terms  of  the  prayer. 

Under  their  third  and  fifth  assignments  of 
error  appellants  present  the  following  prop- 
osition: "A  mandatory  writ  of  injunction 
should  never  Issue  without  notice;  and, 
where  the  effect  of  a  mandatory  writ  of  In- 
junction is  to  grant  to  the  complainant  all 
the  relief  that  he  could  obtain  on  a  final 
bearing,  and  where  such  writ  is  Issued  with- 
out a  bearing  and  without  notice,  it  is  talk- 
ing property  without  due  process  of  law,  and 
contravenes  section  19,  art  1,  of  the  Con- 
stitution of  the  state  of  Texas  and  section 
1  of  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States,  and  is  there- 
fore void."  These  assignments  of  error,  as 
is  shown  by  the  proposition,  are  leveled  on- 
ly at  the  mandatory  provisions  of  the  writ 
of  Injunction.  Many  of  the  restrictions  up- 
on the  use  of  mandatory  Injunctions  have, 
in  modern  times,  given  way  to  a  more  liberal 
construction  of  the  powers  of  a  court  of  eq- 
uity in  the  use  of  such  form  of  injunctions. 

In  Joyce  on  Injunctions,  with  reference  to 
such  injunctions,  it  is  said:  "In  support  of 
the  modem  view  before  noticed  that  a  man- 
datory remedial  Injunction  should  be  grant- 
ed in  a  proper  case  as  readily  as  in  a  pre- 
ventive one,  and  as  a  further  illustration  of 
the  plasticity  of  the  injunctive  process,  when 
required  to  be  used  in  a  new  and  unfamil- 
iar environment,  the  Supreme  Court  of  Okla- 
homa has  held  that,  on  proceedings  by  a 
homestead  claimant  to  enjoin  one  claiming 
adversely  to  him  from  interfering  with  his 
possession,  the  court  may  on  defendant's  an- 
swer and  cross-complaint  enjoin  plaintiff  from 
interferinjg  with  defendant's  possession,  and 
that  in  such  case  the  court  may  give  its  man- 
datory injunction  the  force  and  effect  of  a 
writ  of  possession,  as  there  is  no  adequate 
remedy  at  law,  and  as  defendant  should  not 
be  compelled  to  wait  for  possession  pending 
tbe  settlement  of  title  in  the  land  depart- 
ment. Mandatory  injunctions  which  require 
of  a  party  tbe  performance  of  some  act  al- 
ways to  some  extent  anticipate  the  Judgment 
of  the  court,  and  therefore  should  be  granted 
with  caution,  and  only  when  the  necessity  is 
great  But  not  only  is  the  power  to  grant 
them  undoubted,  but  tbe  remedial  and  re- 
straining power  of  a  court  of  equity  would 


be  greatly  impaired  if  such  was  not  the  rule." 
2  Joyce  on  Inj.  Si  101-103,  1392;  1  High 
on  Inj.  {  2;  6  Pom.  Bq.  Juris.  §g  654-556; 
5  Pom.  Eq.  {  510;  Lumber  Co.  v.  Iiumber 
Co.  (C.  0.)  86  Fed.  628-533 ;  New  Iberia  Rice 
Milling  Co.  V.  Romero,  105  La.  439,  29  South. 
876;  Powhatan  Coal  &  Colce  Co.  v.  Ritz,  60 
W.  Va.  305,  56  S.  E.  25T,  9  L.  R.  A.  (N.  S.) 
122& 

Investigation  of  the  foregoing  authorities 
will  show  that  tbe  right  of  a  court  of  equity 
generally  to  issue  a  mandatory  Injunction 
before  hearing  and  without  notice,  in  a  prop- 
er case,  is  as  unquestioned  as  the  right  to 
issue  a  merely  prohibitive  injunction,  tbe  only 
limitation  upon  such  power  being,  as  some- 
times stated,  that  the  complainant  must  show 
"a  strong  and  mischievous  case  of  pressing 
necessity."  The  result  of  an  indiscriminate 
refusal  of  such  right  and  power  In  the  court 
would  be  that,  in  case  of  trespass  to  the  ir- 
reparable injury  of  complainant,  clearly  en- 
titling him  to  a  restraining  writ,  be  would 
be  remediless  if  the  trespasser  by  superior 
diligence  succeeded  in  Installing  himself  up- 
on the  premises  before  the  sheriff  could 
reach  him  with  the  prohibitive  writ  This  is 
not  the  kind  of  diligence  that  will  be  reward- 
ed or  protected  by  a  court  of  equity.  It  will 
not  do  to  look  alone  to  the  fact  that  the 
defendant  is  in  possession  without  regard 
to  how  he  acquired  such  possession.  As  to 
tlie  objection  that  tbe  writ  Issued  without 
notice  grants  to  complainant  all  tbe  relief  he 
could  obtain  on  a  final  hearing,  the  prayer 
of  plaintiff's  petition  and  the  terms  of  the 
Judge's  order  are  subject  to  this  criticism: 
No  reference  is  made  in  the  prayer,  nor  in 
the  judge's  order,  to  any  future  proceedings 
in  the  case,  but,  as  tbe  result  either  of  in- 
advertence or  design,  the  injunction  prayed 
for  and  granted  is  in  terms  permanent  and 
perpetual.  The  writ  of  injunction  issued  is, 
however,  not  subject  to  this  criticism,  but 
is  only  in  form  a  temporary  Injunction  un- 
til the  hearing.  The  order  of  the  court  will 
be  reformed  so  as  to  operate  as  a  temporary 
injunction  merely,  disposing  of  none  of  the 
questions,  but  only  preserving  the  status  of 
the  property  until  further  order  made  in  the 
case  in  the  trial  court,  and  this,  we  think, 
will  remove  the  objection  of  appellants  last 
referred  to.  The  third  and  fifth  assignments 
referred  to  are  overruled. 

Under  the  fourth  assignment  of  error  ap- 
pellants advance  the  proposition:  That  it 
is  not  tbe  function  of  a  preliminary  injunc- 
tion to  transfer  tbe  possession  of  land  from 
one  person  to  anothpr  pending  an  adjudica- 
tion of  the  title.  This  doctrine,  as  generally 
stated  in  the  proposition,  is  correct,  and  is 
supported  by  tbe  authorities  cited  in  appel- 
lants' brief.  Railway  Company  v.  Railway 
Company,  61  Mich.  9,  27  N.  W.  715 ;  Calvert 
V.  State,  34  Neb.  610,  52  N.  W.  687;  Rey- 
nolds V.  Graves,  66  Neb.  17,  92  N.  W.  144; 
Arnold  V.  Bright,  41  Mich.  207,  2  N.  W.  16. 
But,  in  our  opinion,  the  doctrine  of  these 
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cases  bas  no  application  to  the  case  here 
presented.  In  Railway  Company  v.  Railway 
Company,  supra,  one  railway  company  se- 
cured an  Injunction,  without  hearing  and  in 
advance  of  a  trial,  to  restrain  another  rail- 
way company  from  interfering  with  the 
complaining  company  in  laying  its  track 
across  the  right  of  way  and  tracks  of  defend- 
ant company.  The  defendant  company  was, 
and  had  l>een,  in  quiet  and  peaceable  posses- 
Bion  of  its  track  and  roadbed.  The  effect  of 
the  injunction  was  to  transfer  permanently, 
without  a  trial,  to  a  qualified  extent,  this 
possession  to  the  complainant  Calyert  ▼. 
State,  supra,  was  a  similar  case;  a  street 
railway  company  securing  an  injunction, 
without  a  hearing,  restraining  a  railway 
company  from  interfering  to  prevent  the 
street  railway  company  from  laying  Its  track 
across  the  track  of  the  railway  company. 
The  following  extract  from  the  opinion  ful- 
ly explains  the  case,  and  emphasizes  the  dis- 
tinction between  that  and  similar  cases  and 
the  case  here  presented:  "The  sum  of  the 
answer  of  the  Chicago,  Burlington  &  Quincy 
Railroad  Is  that  for  over  20  years  it  had 
been  In  possession  of  this  property;  that  It 
was  within  the  limits  of  its  yards  at  Lincoln, 
and  necessary  for  the  transaction  of  its  busi- 
ness ;  that  the  plaintiff's  railway  was  not  a 
lawful  corporation,  and  had  no  right  to  use 
the  property  in  question  for  its  track ;  that 
the  location  and  use  of  said  street  railway 
would  cause  great  injury  and  danger  to  the 
company  and  its  employes ;  that  the  plaintiff 
had  paid  nothing  for  the  right  to  use  said 
streets,  etc.  These  facts  stand  admitted, 
yet  the  plaintiff  was  given  full  authority  to 
proceed  and  construct  the  street  railway, 
while  the  defendant  was  enjoined  from  de- 
fending its  possession." 

In  State  ex  rel.  Reynolds  v.  Graves,  supra, 
defendant  was  in  possession  of  land  under  a 
lease,  and  bad  planted  crops,  which  were 
then  growing  on  the  premises.  Plaintiffs 
claimed  that  the  lease  was  void.  The  effect 
of  the  injunction  granted,  In  advance  of  the 
trial,  was  to  transfer  the  possession  of  the 
land  and  crops  growing  thereon  to  plaintiff. 
The  court  says:  "Phillips  was,  it  is  true, 
claiming  the  land,  but  he  did  not  occupy  it ; 
and  the  injunctions  were  therefore  not  grant- 
ed for  the  purpose  of  preventing  a  threatened 
invasion  of  a  present  actual  possession." 
Now  It  is  true  that  appellants  were  in  pos- 
session, but  such  possession  was  acquired  by 
a  forcible  and  violent  invasion  of  appellees' 
previous  possession,  and  the  effect  of  the  in- 
junction was  to  restore  and  maintain  the 
status  as  it  existed  before  this  trespass.  Ar- 
nold V.  Bright,  supra,  is  a  very  similar  case 
to  the  preceding  one.  A  tenant  in  peaceable 
possession,  who  had  planted  crops  which 
were  growing  on  the  land,  was  by  a  prelimi- 
nary injunction,  in  advance  of  a  trial,  turned 
out  of  possession,  and  the  land  and  growing 
crops  turned  over  absolutely  to  the  plaintiff. 
The  court  says :    "The  most  striking  feature 


of  this  case  is  that  on  the  filing  of  the  bill, 
by  an  ex  parte  order,  the  court  adjudged  the 
whole  merits  of  the  controversy  by  means  of 
an  Injtmctlon,  turned  the  defendants  out  of 
possession  of  premises  of  which  they  were 
prima  facie  lawful  occupants,  under  com- 
plainants' lease,  and  allowed  the  complain- 
ants to  have  the  Immediate  benefits  of  a 
final  decree  in  his  favor  by  entering  and  oc- 
cupying." 

If  the  complainants  here  were  seeking  by 
injunction  to  prevent  defendants  from  in- 
terfering with  their  entry  upon  the  land, 
and  to  secure  possession  of  It  for  the  pur- 
pose of  opening  a  canal  through  the  same, 
there  would  be  some  analogy  between  the 
case  thus  presented  and  those  cited.  But, 
according  to  the  allegations  of  the  petition, 
appellees  had  opened  their  canal  through  the 
5-acre  tract  with  the  consent,  or  at  least  with 
the  acquiescence  of,  the  then  owner,  had  ex- 
tended the  same  some  distance  beyond,  and 
had  been  In  the  quiet  and  undisturbed  use 
and  enjoyment  of  the  easement  thus  ac- 
quired for  three  years  when,  without  their 
knowledge  or  consent,  appellants  took  for- 
cible possession  of  the  same,  fenced  up  the 
land,  including  that  portion  of  the  canal 
running  through  It,  cut  the  banks,  and  filled 
up  the  canal.  The  effect  of  the  Injunction, 
as  modified  by  the  court,  is  only  to  restore 
the  possession  thus  forcibly  Invaded,  and 
preserve  the  status  until  the  question  of  ap- 
pellees' right  can  be  determined.  The  au- 
thorities heretofore  cited  by  us,  imder  the 
third  and  fifth  assignments,  support  our 
conclusion  that  preliminary  writ  of  Injunc- 
tion may  issue  for  this  purpose. 

The  case  presented  by  the  petition  Is  one 
of  peculiar  hardship.  The  canal  was  con- 
structed by  appellees  In  1006  for  the  pur- 
pose of  furnishing  water  to  rice  farmers, 
over  a  large  area.  It  had  been  so  construct- 
ed through  the  6-acre  tract  of  appellants, 
who  are  a  corporation,  with  the  actual  knowl- 
edge of  the  present  officers  of  such  corpora- 
tion, and  with  the  knowledge,  and.  If  not 
with  the  actual  consent  of,  without  objec- 
tion from,  the  then  owners  of  the  5-acre  tract, 
and  had  been  extended  some  distance  beyond 
at  great  expense.  Appellees  had  been  in  the 
quiet  and  undisturbed  possession  of  the  ease- 
ment thus  acquired  for  three  years.  A  num- 
ber of  rice  fanners  bad  planted  their  lands 
in  rice,  trusting  to  this  canal  for  their  sup- 
ply of  water,  without  which  such  crops  can- 
not be  raised.  Appellees  had  made  con- 
tracts with  such  rice  farmers  to  supply 
them  with  water  for  the  present  crops.  All 
this  had  been  done  without  a  whisper  of 
objection  from  appellants,  who  were  bound 
to  know  what  bad  been,  and  was  being, 
done.  In  May,  1909,  at  a  time  the  most 
critical  in  the  making  of  a  rice  crop,  and 
when  a  delay  of  a  few  days  In  procuring 
the  necessary  water  would  entirely  destroy 
the  crop,  appellants  suddenly,  and  without 
the  knowledge  of  appellees,  took  toicible 
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possession  of  tbat  portion  of  tbe  canal,  run- 
ning  through  their  5-acre  tract,  cut  tbe 
bantcp,  filled  up  the  canal,  and  fenced  ap 
tbe  land.  The  consequences  in  tbe  loss  of 
rice  crops,  and  the  plentiful  crop  of  law- 
suits against  appellees  for  failure  to  carry 
out  their  present  contracts  for  water,  are 
Inevitable.  Tbe  damages  to  appellants  from 
tbe  granting  of  the  temporary  injunc- 
tion. If  wrongfully  granted,  are  tririal  and 
easily  estimated  and  compensated.  We  quote 
from  Joyce  on  Injunctions  (volume  1,  {25): 
"Where  the  rights  of  tbe  parties  are  at  all 
doubtful,  the  court  applied  to  for  an  in- 
junction should  look  at  the  balance  of  con- 
venience, and  act  upon  tbe  consideration  of 
tbe  comparative  inconvenience  which  may 
arise  from  granting  or  withholding  the  in- 
junction. In  this  connection  it  is  said  in  a 
recent  case:  'In  a  doubtful  case,  where  the 
granting  of  the  injunction  would,  on  the  as- 
sumption that  tbe  defendant  ultimately  will 
prevail,  cause  greater  detriment  to  him  than 
would,  on  tbe  contrary  assumption,  be  suf- 
fered by  tbe  complainant,  through  its  re- 
fusal, the  Injunction  usually  should  be  de- 
nied. But  where  in  a  doubtful  case  the  de- 
nial of  the  Injunction  would,  on  the  assumx>- 
tion  that  the  complainant  ultimately  will 
prevail,  result  in  greater  detriment  to  him 
than  would  on  the  contrary  assumption  be 
sustained  by  the  defendant  through  Its  al- 
lowance, tbe  injunction  usually  should  be 
granted.  The  balance  of  convenience  or 
hardship  ordinarily  is  a  factor  of  controlling 
Importance  in  cases  of  substantial  doubt  ex- 
isting at  tbe  time  of  granting  or  refusing 
the  preliminary  injunction.  Such  a  doubt 
may  relate  either  to  tbe  facts  or  to  tbe  law 
of  the  case,  or  to  both.'"  And  it  has  been 
held  In  this  connection  tbat  damage  to  oth- 
ers, not  parties  to  tbe  suit,  may  be  consider^ 
ed  In  a  doubtful  case. 

It  was  stated  in  argument  at  the  bar  by 
counsel  for  appellees  tiiat  appellees  only  re- 
quired that  appellants  be  restrained  from  in- 
terfering with  their  possession,  and  tbat 
tbe  mandatory  Injunction  requiring  appel- 
lants to  remove  tbe  obstruction  to  the  canal, 
fill  up  tbe  gaps,  cut,  etc.,  was  not  needed. 
It  seems  to  ns  that  a  prohibitive  injunction 
enjoining  and  restraining  appellants  from  in 
any  way  interfering  with  the  free  use  and 
possession  of  the  canal  through  the  land 
claimed  by  them  will  afford  appellees  all 
tbe  relief  required,  and  tbe  Injunction  will 
be  so  modified,  and  the  order  of  tbe  judge 
will  also  be  modified  so  as  to  operate  only 
temporarily  until  further  order  is  made  in 
the  trial  court  in  tbe  cause,  and,  as  so  modi- 
fled,  the  order  will  be  affirmed  at  tbe  cost 
of  appellees. 

Our  conclusion  is  that  tbe  office  and  ef- 
fect of  the  injunction  is  only  to  restore  and 
maintain  the  status  of  the  property,  as  It 
existed  before  appellants'  forcible  trespass. 


until  tbe  final  bearing  or  until  further  or- 
der made  In  tbe  cause  by  the  trial  court 
As  to  tbe  merits  of  the  controversy  to  be 
adjudicated  on  tbe  final  hearing,  Involving 
the  right  of  appellees  to  continue  in  tbe 
use  and  operation  of  the  canal  through  ap< 
pellants'  land,  that  question  is  entirely  open, 
and  Is  not  in  any  way  affected  by  our  decl* 
slon  of  tbe  questions  inresented  on  this  ap- 
peaL 

The  order  for  the  injunction  will  be  re- 
formed, as  herein  indicated,  and  as  so  re< 
formed  will  be  affirmed,  but  appellees  should 
pay  tbe  costs  of  the  appeal,  and  it  Is  so  o» 
dered. 

Reformed  and  affirmed. 


MANNING  et  al.  v.  GREEN  et  al.f 

(Court  of  €ivil   Appeals  of  Texas.     Jane  M, 

1909.     Rehearing  D.enied  Oct.  16,  1909.) 

1.  SuBBooATioN   (J  27*)— Payment  ot  Pub- 

OHABE-MONET   NOTE. 

Where  third  parties,  at  tbe  request  of  the 
maker  of  a  note  given  for  the  price  of  land  and 
retaining  a  Hen  thereon,  such  maker  being  in 
possession  of  the  land,  furnish  money  to  take 
up  the  note,  with  the  understanding  tbat  sucli 
third  parties  are  to  become  the  owners  of  the 
note  and  to  l>e  subro^ted  to  all  the  rights  ot 
the  former  owner,  it  is  immaterial  whether  the 
subsequent  purchaser  of  the  land  or  the  owner 
of  the  note  either  knew  of  such  arrangement  or 
consented  thereto. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Dec.  Dig.  I  27.*] 

2.  JuDOHENt  ((  725*)— Rks  Judicata. 

A  former  judgment  is  only  conclusive  of 
such  matters  as  were  essential  to  be  determined 
before  the  judgment  could  l>e  rendered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1255;    Dec  Dig.  {  725.*] 

3.  JuDOMENT  (J  725*)— Res  Judicata. 

Judgments  for  title  and  i>ossea8ion  of  land 
only  were  not  conclusive  as  to  the  rights  of 
defendants  as  holders  of  a  purchase-money  note 
reserving  a  lien  on  the  land. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  i  725.*] 

Appeal  from  District  Court,  Hunt  County ; 
T.  D.  Montrose,  Judge. 

Action  by  Y.  T.  Manning  and  others 
against  S.  L.  Green  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal  Af- 
firmed. 

This  suit  was  brought  by  appellants.  Y.  T. 
Manning  and  tbe  First  National  Bank  of 
Leonard,  against  appellees,  S.  Li.  Green, 
Walter  Pierce,  D.  L.  Hemsell,  sheriff,  B.  H. 
Zauk,  and  J.  P.  Pierce,  and  the  Issues  as 
made  by  the  pleadings  of  the  parties,  re- 
spectively, are  as  follows,  substantially: 
The  plaintiffs  alleged  that  appellant  Y.  T. 
Maiming  holds  in  trust  for  the  use  and 
benefit  of  appellant  First  National  Bank  of 
Leonard  75  acres  ot  land  in  Hunt  county, 
Tex.,  of  the  William  Aiken  survey,  fully  de- 
scribing said  lands  by  metes  and-  bounds; 
that  on  tbe  Sd  day  of  April,  1908,  an  order 


•For  other  case*  le*  sam*  toplo  anA  uctlon  HUMBBR  ta  Dee.  *  Am.  Diss.  1107  to  dst«,  *  Reporter  Indaxw 
121  S.W.— 46  t  Writ  ot  error  d*nie4  by  Supreme  Court 


Digitized  by 


Google 


722 


121  SOUTHWESTERN  REPORTBB. 


(lex. 


of  sale  was  iseued  by  the  clerk  of  the  dis- 
trict court  of  Hunt  county  In  cause  No.  5,- 
882,  B.  H.  Zauk  t.  J.  P.  Pierce,  directing 
and  authorizing  the  sale  of  the  aboveKle- 
scrlbed  land  in  order  to  satisfy  a  Judgment 
rendered  In  said  cause  for  the  sum  of  $818, 
together  with  Interest  and  costs;  and  that 
D.  L.  Hemsell,  sheriff,  pursuant  to  said  or- 
der of  sale,  had  levied  upon  and  had  adver- 
tised for  sale  the  above-described  land,  said 
sale  to  be  made  at  the  courthouse  door  in 
Greenville  on  Tuesday,  May  5,  1908.  Plain- 
tiffs alleged  that  said  Judgment  had  been 
fully  satisfied,  and  that  it  could  not  support 
and  Justify  said  order  of  sale,  for  the  fol- 
lowing reasons: 

1.  That  at  the  time  said  Judgment  was 
rendered  it  was  for  a  balance  claimed  to  be 
due  upon  a  certain  promissory  note  given 
by  defendant  J.  P.  Pierce,  In  favor  of  B.  F. 
Pierce,  and  which  note  had  been  transferred 
by  said  B.  F.  Pierce  to  defendant  B.  H. 
Zauk;  said  note  bearing  date  October  1, 
1889,  and  due  January  1,  1893,  and  being  for 
the  sum  of  $1,000,  and  which  note  was  giv- 
en for  a  part  of  the  purchase  money  for  the 
above-described  land.  That  prior  to  the  date 
of  the  rendition  of  said  Judgment,  and  dur- 
ing the  pendency  of  the  suit  in  which  same 
was  rendered,  to  wit,  on  the  4th  day  of 
February,  1907,  the  defendant  Walter  Pierce, 
together  with  W.  R.  Roach  and  Tom  Roach, 
paid  to  the  Greenville  National  Bank,  which 
bank  held  the  above-described  note  for  col- 
lection, the  sum  of  money  due  upon  said 
note,  which  sum  of  money  was  thereafter 
paid  over  to  the  said  B.  H.  Zauk.  That  the 
said  payment  made  by  the  said  defendant 
Walter  Pierce,  W.  R.  Roach,  and  Tom  Roach 
was  entirely  voluntary  on  their  part,  and 
there  was  no  agreement  or  understanding 
at  the  time  between  said  last-named  parties 
and  said  B.  H.  Zauk,  or  with  the  plaintiff 
the  First  National  Bank,  who  was  the  legal 
owner  of  said  land  at  said  time,  for  any 
transfer  of  said  note,  or  that  they,  the  said 
Walter  Pierce,  W.  R.  Roach,  and  Tom  Roach, 
should  succeed  to  the  rights  and  benefits 
belonging  to  the  said  B.  H.  Zauk  as  the 
owner  and  payee  of  said  note;  but  that  the 
said  act  of  said  Walter  Pierce,  W.  R.  Roach, 
and  Tom  Roach  in  paying  off  said  note  was 
wholly  voluntary,  and  was  at  the  time  with- 
out the  knowledge  of  either  the  said  B.  H. 
Zauk  or  the  plaintiff  the  First  National 
Bank.  That  the  act  of  the  said  Walter 
Pierce,  W.  R.  Roach,  and  Tom  Roach  was  at 
the  instance  and  request  of  J.  P.  Pierce, 
the  father  of  S9.id  Walter  Pierce,  and  the 
father-in-law  of  said  W.  B.  Roach  and  Tom 
Roach,  and  that  he,  the  said  3.  P.  Pierce,  at 
said  time  had  no  title  or  interest  In  the  said 
land,  but  by  this  method  was  seeking  to 
extend  his  illegal  possession  of  the  same. 
That  at  the  time  the  Judgment  was  rendered 
in  said  cause  No.  5,882,  above  mentioned, 
plaintiff  the  First  National  Bank  did  not 
know  that  said  note  had  been  paid  as  above 


explained,  but  believed  that  the  same  was 
stUl  held  and  owned  by  the  said  B.  H.  Zauk. 
That  after  said  judgment  had  been  obtained, 
as  above  explained,  the  said  defendant 
Walter  Plarce,  together  with  W.  R.  Roach 
and  Tom  Roach,  applied  to  the  said  B.  H. 
Zauk  for  a  transfer  of  same,  and  the  said 
Kauk  refused  to  give  said  transfer  unless 
he  was  paid  the  sum  of  $50,  and  which 
sum  was  accordingly  paid  and  said  transfer 
executed,  of  date  November  29,  1907,  where- 
by the  said  B.  H.  Zauk  transferred  all  of 
his  rights  by  virtue  of  said  Judgment  to  the 
said  Walter  Pierce,  W.  R.  Roach,  and  Tom 
Roach.  That  on  the  7th  day  of  January, 
1908,  the  said  W.  R.  Roach  and  Tom  Roach 
by  an  instrument  in  writing  transferred  their 
Interest  In  said  Judgment  to  the  defendant 
S.  L.  Green. 

<2)  That  on  March  13.  1907,  a  Judgment 
was  rendered  in  the  district  court  of  Hunt 
county,  Sixty-Second  Judicial  district,  in 
cause  No.  6,329,  wherein  Walter  Pierce,  W. 
R.  Roach,  Tom  Roach,  and  others  were 
plaintiffs  and  the  First  National  Bank  of 
Leonard  and  J.  P.  Pierce  were  defendants, 
it  being  a  suit  in  trespass  to  try  title,  and 
wherein  the  said  bank  upon  its  cross-bill 
set  up  title  to  the  land  herein  above  de- 
scribed, which  plea  or  cross-bill  was  by 
said  court  sustained,  and  a  decree  rendered 
awarding  the  title  and  possession  to  said 
land  to  said  defendant  bank. 

(3)  That  on  August  13,  1906,  the  plaiutiCr 
the  First  National  Bank  of  Leonard  filed 
suit  in  trespass  to  try  title  In  the  district 
court  of  Hunt  county  against  Walter  Pierce, 
W.  B.  Roach,  Tom  Roach,  and  others  as  de- 
fendants to  recover  the  land  embraced  here- 
in and  other  lands,  and  by  a  Judgment  ren- 
dered In  said  cause  on  March  3,  1908,  said 
above-described  land  was  awarded  to  the 
said  First  National  Bank. 

Plaintiffs  alleged  that  by  reason  of  the 
premises  the  said  Judgment  in  cause  No. 
5,882  was  illegally  and  fraudulently  render- 
ed, the  said  note  upon  which  same  was 
based  having  been  previously  paid  and 
satisfied,  as  above  explained;  that  plaintiff 
bank  had  no  knowledge  of  the  act  of  said 
Walter  Pierce,  W.  B.  Roach,  and  Tom  Roach 
in  paying  off  and  satisfying  said  note  at 
the  time  said  last-named  Judgment  was  ren- 
dered, and  plaintiffs  did  not  know  of  such 
payment  until  it  was  too  late  to  appeal  from 
said  Judgment  Plaintiffs  alleged  that  de- 
fendant S.  L.  Green  purchased  an  interest 
in  the  Judgment  rendered  in  said  cause  No. 
5,882  during  the  pendency  of  said  above- 
mentioned  cause  No.  6,298,  and  that  he  is 
concluded  in  all  of  his  rights  by  reason  of 
the  Judgment  rendered  in  said  last-mention- 
ed cause;  that  the  said  Judgment  rendered 
in  favOT  of  plaintiff  the  First  National  Bank 
in  said  causes  Nos.  6,298  and  6,329  mention- 
ed above  forever  concluded  and  extinguished 
any  and  all  rights  or  claims  which  defend- 
ants Walter  Pierce,  S.  L.  Green,  and  W.  K. 


Digitized  by 


Google 


Tex.) 


MANNING  T.  GREEN. 


723 


Roacb  and  Tom  Boacb  bad  In  way  of  Hen 
or  claim  upon  the  land  above  described,  If 
any  such  rights  or  claims  they  bad,  and 
plalntlfts  specially  plead  said  judgments  as 
res  adjudlcata  of  all  matters  and  things  in- 
volved In  this  controversy.  Plaintiffs  al- 
leged that  they  have  no  adequate  remedy  at 
law  for  tbelr  protection  against  the  injury 
threatened  by  said  sheriff  in  the  pending 
sale  of  their  land  above  described,  and  that 
unless  sale  is  restrained  they  will  suffer 
irreparable  Injury,  and  a  cloud  will  be 
placed  uiK>n  the  title  to  their  land.  Plain- 
tiffs, prayed  for  citation,  for  injunction  re- 
straining defendants  from  selling  said  land, 
and  upon  final  hearing  that  said  Judgment  in 
cause  No.  5,882  be  set  aside,  canceled,  and 
held  for  naught,  for  perpetual  injunction  re- 
straining said  sale,  and  for  relief,  general 
and  special.  Temporary  injunction  was 
granted  as  prayed  for. 

The  defendants  answered  by  a  general 
exception,  general  denial,  and  defendant 
Zauk  set  up  a  transfer  of  the  judgment  in 
his  favor  to  Walter  Pierce,  W.  R.  Roach, 
and  Tom  Roach.  All  the  defendants  an- 
swered specially,  at  length,  in  terms  which 
need  not  be  set  out  A  judgment  was  ren- 
dered for  defendants  generally,  dissolving 
the  injunction,  and  that  they  go  hence,  and 
recover  of  plaintiffs  their  costs.  Plaintiffs 
excepted,  and  perfected  an  appeal. 

Thompson  &  Mead,  for  appellants.  J.  T. 
Jones,  for  appellees. 

BOOKHOUT,  J.  (after  stating  the  facts  as 
above).  The  first  assignment  assails  as  er- 
ror the  court's  conclusion  of  law  wherein  he 
held  the  transaction  as  to  the  Zauk  note,  with 
the  Greenville  National  Bank  representing 
Zauk,  amounted  simply  to  a  transfer  of  the 
note  to  Will  Roach,  Tom  Roach,  and  Walter 
Pierce,  which  carried  with  It  the  vendor's 
lien.  The  proposition  is  presented  that,  "In 
order  that  one  haviug  no  Interest  to  protect, 
who  pays  the  debt  of  another,  or  advances 
money  for  that  purpose,  may  be  entitled  to 
succeed  to  the  rights  and  remedies  of  the 
creditor  in  respect  of  the  debt  so  paid,  there 
must  be  a  convention  or  agreement  to  that 
effect  This  convention  or  agreement  may  be 
made  with  either  the  debtor  or  creditor  at 
the  time  or  prior  to  such  payment,  but  can- 
not be  made  afterwards;  but,  if  made  with 
the  debtor  who  has  parted  with  title  to  the 
security  held,  it  cannot  give  the  person  so 
paying  any  claim  to  such  security  as  against 
a  subsequent  lienholder,  who  has  become 
the  owner  of  the  equity  of  redemption  with- 
out-such owner's  sanction."  The  cause  was 
tried  before  the  court  without  a  jury,  and 
the  court  filed  conclusions  of  fact  wherein 
he  found  that  B.  H.  Zauk  was  the  owner  and 
bolder  of  a  vendor's  lien  note  given  by  J.  P. 
Pierce  in  favor  of  B.  F.  Pierce.  This  note 
was  given  for  the  purchase  money  of  the  73 
acres  of  land,  and  was  recited  In  the  deed  to 
•aid  land  made  by  B.  F.  Pierce  to  J.  P. 


Pierce,  which  deed  was  of  record  in  the  office 
of  the  county  clerk  of  Hunt  county,  and  a 
lien  was  retained  in  said  note  to  secure  the 
payment  of  the  same.  Zauk  sent  this  note 
to  the  Greenville  National  Bank  for  collec- 
tion, without  his  indorsement  thereon,  and 
without  any  other  instructions.  The  First 
National  Bank  of  Leonard,  by  a  foreclosure 
of  a  trust  deed  executed  by  J.  P.  Pierce  of 
subsequent  date  to  the  said  note,  had  become 
the  owner  of  the  land  for  which  the  note 
was  given.  The  debt  secured  by  said  trust 
deed  amounted  to  $7,193.21,  with  interest 
and  said  bank  purchased  the  said  land  on 
foreclosure  of  said  trust  deed,  for  which  it 
paid  the  sum  of  $5,000,  which  was  credited 
on  its  debt  While  said  note  was  at  said 
bank  for  collection,  at  the  request  of  J.  P. 
Pierce,  his  son,  Walter  Pierce,  and  his  sons-in- 
law,  W.  R.  Roach  and  Tom  Roach,  weht  to 
the  said  Greenville  National  Bank,  and  on 
the  4th  day  of  February,  1907,  after  having 
an  agreement  with  the  said  bank  and  J.  P. 
Pierce,  they,  the  said  Walter  Pierce,  W.  B. 
Roach,  and  Tom  Roach,  paid  off  said  Zauk 
note  with  money  said  last-named  parties  bor- 
rowed at  the  time  from  said  bank,  for  which 
money  so  borrowed  they  gave  said  bank  their 
note,  and  said  Zauk  note  was  attached  there- 
to as  collateral  security.  It  was  agreed  by 
the  said  Greenville  National  Bank  and  J.  P. 
Pierce  and  Walter  Pierce,  W.  R.  Roach,  and 
Tom  Roach,  at  the  time  that  the  said  three 
last-named  persons  were  purchasing  said  note, 
that  they  should  succeed  to  all  of  the  rights 
of  B.  H.  Zauk  as  the  owners  and  holders  of 
said  note.  We  do  not  sustain  this  couteution. 
Zauk  had  sent  the  note  to  the  bank  for  col- 
lection. J.  P.  Pierce,  the  maker  of  the  note, 
having  requested  his  son,  Walter  Pierce,  and 
his  sons-in-law,  W.  R.  Roach  and  Tom  Roach, 
to  pay  off  the  note,  their  act  in  borrowing  the 
money  from  the  bank  on  their  own  note,  at- 
taching the  Zauk  note  to  their  note  as  col- 
lateral security,  was  in  effect  a  transfer  of 
the  Zauk  note  to  Will  Roach,  Tom  Roach, 
and  Walter  Pierce.  The  bank  immediately 
forwarded  the  money  borrowed  to  Zauk  in 
satisfaction  of  the  note.  He  did  not  at  that 
time  transfer  the  note  to  Walter  Pierce  and 
the  Roaches;  but  he  received  and  accepted  the 
money  due  on  the  note,  and  thereafter  fully 
ratified  and  confirmed  the  action  of  all  par- 
ties. 

Again,  the  findings  of  fact  show  that  J.  P. 
Pierce,  the  maker  of  the  note,  was  still  In 
possession  of  the  property  for  which  It  was 
given,  claiming  and  using  the  same  as  a 
homestead,  and  that  he  remained  in  posses- 
sion for  something  over  a  year  after  the 
transaction  at  the  Greenville  National  Bank; 
that  at  his  request  Walter  Pierce  and  Will 
and  Tom  Roach  borrowed  the  money  from 
said  bank 'to  pay  Zauk  the  balance  due  on 
the  note,  and  that  it  was  agreed  and  under- 
stood between  them  all,  including  the  bank 
which  had  the  note  for  collection,  that  Walter 
Pierce  and  Will  and  Tom  Roach  were  to  he- 
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come  the  owners  of  the  note,  and,  so  under- 
standing It,  they  left  the  note  with  the  bank 
as  collateral  to  secure  the  note  which  they 
made  for  the  money  to  pay  Zauk  with;  that 
they,  Walter  Pierce  and  Will  and  Tom  Roach, 
did  not  rely  upon  J.  F.  Pierce's  credit;  but 
upon  tbe  vendor's  lien ;  that  at  this  time  ap- 
pellant bank  had  two  suits  pending  against 
J.  P.  Pierce  for  the-  title  and  possession  of 
the  land;  that  by  agreement  between  Zauk's 
attorney  and  Walter  Pierce  and  Will  and 
Tom  Roach  Judgment  was  rendered  In  cause 
No.  5,882  In  Zauk's  name  for  them,  and  Zauk 
afterwards,  upon  the  payment  of  attorney's 
fees,  transferred  the  Judgment  to  them. 
Where  third  parties,  at  tbe  request  of  the 
maker  of  the  note,  who  is  yet  In  possession 
of  the  property  for  which  It  was  given  and 
claiming  the  same,  furnishes  money  to  take 
up  or  pay  off  tbe  note  with  an  express  under- 
standing, between  the  maker  and  the  bank 
having  said  note  for  collection,  that  they  are 
to  become  the  owners  of  the  note  and  are  to 
become  subrogated  to  all  the  rights  and 
remedies  of  the  owner  of  the  note,  it  is  im- 
material whether  the  subsequent  purchaser 
of  the  land  or  the  owner  of  the  note  either 
knew  of  such  arrangement  or  consented  there- 
to; for  if  the  maker  accepts  the  money  on 
the  note  he  cannot  be  injured,  and  the  owner 
of  the  land,  having  bought  the  same  subject 
to  the  Hen,  cannot  be  heard  to  say  that  he 
prefers  to  have  the  owner  of  the  note^  rath- 
er tlian  the  third  parties,  foreclose  on  same. 
Whether  the  transaction  l>etween  the  third 
parties,  the  maker  of  the  note,  and  the  bank 
t>e  considered  a  transfer  of  the  note,  carrying 
with  It  the  lien,  or  a  payment  of  the  note, 
equity,  disregarding  formalities  and  techni- 
calities, to  do  full  Justice,  win  preserve  the 
lien  in  favor  of  such  third  parties.  In  oth- 
er words,  equity  will  subrogate  the  lender, 
who  advances  money  to  pay  a  Hen  creditor, 
to  bis  rights  under  the  lien  as  effectually  as 
if  he  had  become  the  assignee  of  the  pur- 
chase-money notes.  Hicks  T.  Morris,  57  Tex. 
659;  Dillon  v.  KanCTman  &  Runge,  58  Tex. 
696;  Warhmund  v.  Merritt  &  Metcalf,  60  Tex. 
24;  Pears  v.  Albea,  69  Tex.  437,  6  S.  W.  286, 
5  Am.  St  Rep.  78. 

It  is  contended  that  the  court  erred  In  his 
conclusion  of  law  in  holding  that  the  Judg- 
ment entered  in  cause  No.  6,329,  wherein  the 
First  National  Bank  of  Leonard  recovered 
the  land  Involved  in  this  suit  as  against  Will 
and  Tom  Roach,  Walter  Pierce,  and  others, 
was  not  conclusive  of  all  tbelr  rights.  The 
same  contention  Is  made  as  to  cause  No.  6,298, 
wherein  the  First  National  Bank,  as  plain- 
tiff, recovered  a  Judgment  against  Will  and 
Tom  Roach,  Walter  Pierce,  and  others,  as  de- 
fendants. The  proposition  presented  is  that 
a  Judgment  of  a  court  of  competent  Jurisdic- 
tion, delivered  upon  the  merits  of  a  cause,  is 
final  and  conclusive  between  the  parties,  in  a 
subsequent  action  upon  the  same  cause,  not 
only  as  to  tbe  matters  actually  litigated  and 
determined  in  the  former  action,  but  also  as 


to  every  ground  of  recovery  or  defense  ^rtiich 
might  have  been  presented  and  determined 
therein,  and  that  this  rule  is  applied  both 
in  law  and  In  equity. 

On  the  20th  day  of  September,  1906,  Wal- 
ter Pierce,  W.  R.  Roach,  Tom  Roach,  and 
others  filed  suit  in  trespass  to  try  title  in  tbe 
district  court  of  Hunt  county,  being  cause 
No.  6,329  on  the  docket  of  said  court,  where- 
in they  sought  to  recover  of  J.  P.  Pierce  and 
the  First  National  Bank  of  Leonard  75  acres 
of  land  of  the  A.  Ogden  survey,  and  In  said 
suit  the  said  bank,  in  addition  to  the  plea  of 
not  guilty,  answered  by  a  plea  in  the  nature 
of  a  cross-bill,  wherein  It  set  up  title  to  the 
lalid  Involved  In  this  suit,  No.  6,807,  special- 
ly setting  out  its  said  title,  being  a  note  giv- 
en by  J.  P.  Pierce,  a  trust  deed  to  secure 
the  same,  the  foreclosure  of  said  trust  deed, 
and  the  purchase  of  the  land  by  said  bank ; 
and  the  court  In  said  cause  (No.  6329)  on 
March  13,  1907,  rendered  Judgment  award- 
ing the  land  in  controversy  herein  to  the 
said  First  National  Bank  of  Leonard  against 
all  of  the  parties  to  said  suit,  said  Judgment 
bearing  date  March  13,  1907.  At  the  time 
this  Judgment  was  rendered  the  said  Walter 
Pierce  and  Will  and  Tom  Boach  claim  to 
have  been  the  owners  of  the  Zauk  note  by 
virtue  of  the  transaction  had  at  the  Green- 
ville National  Bank  on  February  4,  1907. 

The  facts  in  reference  to  suit  No.  6,298,  as 
found  by  the  trial  Judge,  are  that  on  August 
13, 1006,  the  First  National  Bank  of  Leonard 
filed  suit  in  trespass  to  try  title  for  the  land 
involved  in  this  suit  In  the  district  court  of 
Hunt  county,  and,  in  addition  to  said  above 
plea,  said  bank  further,  °by  special  plea,  set 
out  its  title,  being  a  note  executed  by  J.  P. 
Pierce,  a  trust  deed  to  secure  the  said  note 
upon  land  embraced  in  this  suit,  the  fore- 
closure of  said  trust  deed  by  tbe  trustee 
therein  named,  and  the  purchase  thereunder 
by  said  bank;  and  in  this  suit  X  P.  Pierce, 
Walter  Pierce,  W.  R.  Roach,  and  Tom  Roach, 
with  other  parties,  were  parties  defendant. 
On  February  6,  1907,  the  said  defendants 
Walter  Pierce  and  Will  and  Tom  Roach,  with 
other  defendants  in  said  suit,  filed  in  said 
cause,  which  was  No.  6,298  on  the  docket  of 
said  court,  their  answer,  wherein  they  dis- 
claimed having  any  interest  In  or  to  tbe 
lands  Involved  in  this  suit  This  cause  was 
tried  by  the  court  upon  the  pleadings  as 
above  set  out  on  the  3d  day  of  March,  1908, 
and  Judgment  was  rendered  by  the  court  In 
favor  of  the  First  National  Bank  of  Leonard 
as  against  J.  P.  Pierce,  Walter  Pierce,  W.  R. 
Roach,  and  Tom  Roach,  and  the  other  de- 
fendants named  in  said  petition,  awarding 
the  land  in  question  to  tbe  First  National 
Bank,  except  a  one-sixth  interest  awarded  to 
J.  W.  Pierce.  Tbe  said  bank  has  since  ac- 
quired the  said  one-sixth  Interest  of  said  J. 
W.  Fierce.  Appellee  S.  L.  Green  purchased 
the  Interest  of  W.  R.  and  Tom  Roach  In  the 
Zauk  Judgment  on  January  15,  1908,  which 
was  during  the  pendency  of  the  above  cause- 
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We  do  not  concur  In  the  contention  of  ap- 
pellant as  to  either  of  said  salts.  A  former 
Judgment  Is  only  conclusive  of  such  matters 
as  were  essential  to  be  determined  before  the 
judgment  could  be  rendered.  Moore  v.  Snow- 
baU,  98  Tex.  16,  81  8.  W.  5,  66  L.  B.  A.  745, 
107  Am.  St  Rep.  50&  As  stated  in  the  opin- 
ion In  James  t.  James,  81  Tex.  381,  16  S.  W. 
1069:  "It  Is  a  general  rule,  having  its  foun- 
dation in  sound  reason^  that  the  former 
Judgment  or  litigation  relied  on  as  having  ad- 
judicated the  matter,  and  as  a  bar  to  further 
proceedings,  should  have  involved  and  de- 
termined the  same  vital  issue,  or  that  such 
issue  or  question  should  hare  been  fairly 
within  the  scope  of  the  pleadings.  The  'mat- 
ter in  issue'  is  that  upon  which  the  plalntifTs 
canse  of  action  is  based,  and  which  the  de- 
fendant denies  by  his  pleadings.  Vaughan 
v.  Morrison,  "55  N.  H.  B82.  It  can  only  be 
conclusive  of  such  matters  as  were  essential 
to  be  'determined  before  the  judgment  could 
be  rendered'  (Phillpovrski  v.  Spencer,  63  Tex. 
607),  and  is  not  conclusive  as  to  collateral 
Issaes  or  any  matter  which  must  be  Inferred 
from  it  Id. ;  Oldham  v.  Mclver,  49  Tex.  572. 
Although  the  rule  is  familiar  that  all  mat- 
ters put  in  litigation  in  a  prior  suit  which 
coald  have  been  decided  are  concluded,  it 
does  not  obtain  where  the  decree  itself  shows 
that  the  iBsne  was  not  passed  on  by  the  court 
Teal  V.  Terrell,  48  Tex.  491." 

The  court's  findings  of  fact  show  that  in 
causes  Nos.  6,298  and  6,329  the  issues  of  title 
and  possession  were  raised  and  adjudicated. 
The  judgments  were  for  title  and  possession, 
and  nothing  more.  The  trial  court  did  not 
err  in  holding  that  the  appellees  Walter 
Pierce  and  W.  R.  and  Tom  Roach  were  not 
concluded  from  a  recovery  by  the  said  judg- 
ments. 

Appellees  contend  that  this  appeal  was 
taken  for  delay,  and  they  ask  that  the  judg- 
ment be  aflSrmed,  with  damages.  We  are  not 
prepared  to  hold,  under  the  evidence,  that 
the  appeal  was  taken  for  delay.  We  are  of 
the  opinion  that  no  error  Is  pointed  out  in 
the  record,  and  that  the  judgment  should  be 
afHrmed ;  and  it  is  so  ordered. 

AfiBrmed. 


LEWRIGHT  et  al.  t.  TRAVIS  CSOUNTT. 

(Court  of  Civil  Appeals  of  Texas.    Oct  20, 
1909.) 

On  motion  for  rehearing.  Motion  for  re- 
hearing and  motion  to  certify  to  the  Supreme 
Court  overruled. 

For  former  opinion,  see  118  S.  W.  725. 


FISHER,  C.  J.  At  the  last  term  of  this 
conrt  we  set  aside  the  order  overruling  the 
motion  for  rehearing  filed  by  the  apptilants, 
and  also  the  order  refusing  to  grant  the  re- 


quest to  certify  to  the  Supreme  Court 
Since  then  we  have  re-examined  the  ques- 
tions raised  in  the  motion  for  rehearing  and 
in  the  request  to  certify,  and  have  definitely 
reached  the  conclusion  that  we  correctly  con- 
strued the  decision  of  the  Supreme  Court 
upon  which  we  based  our  disposition  of  the 
case.  Therefore,  the  motion  for  rehearing 
will  be  overruled,  as  well  as  the  motion  to 
certify. 


McCRACKEN  et  al.  t.  SISK. 
(Supreme  Court  of  Arkansas.     July  12,  1909.) 

1.  Public  LaANoa  (§  143*)— Donation  Lands 
—Acquisition  of  Title. 

To  acquire  title  to  land  under  the  donation 
laws  of  the  state,  all  the  requiiements  of  the 
statute  must  be  fulfilled. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  |  889;    Dec.  Dig.  |  143.*] 

2.  Public  Lands  (t  148*)— Donation  Lands 
—Title  or  Donee. 

A  donee  of  land  under  the  donation  laws  of 
the  state  cannot  alienate,  or  in  any  way  dis- 
pose of,  the  land,  and  no  greater  right  is  given 
him  than  that  of  possession. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  i  889 ;   Dec  Dig.  S  143.*] 

3.  Public  Lands  (§  143*)— Donation  Lands 
—  Death  ot  Obioinal  Donee- Title  or 
Donee. 

Under  Rirby's  Dir.  |  4815,  providing  that 
the  donee  of  donation  land  shall  actually  reside 
on  the  land  for  a  specified  period,  and  shall 
make  improvements  before  he  is  entitled  to 
make  final  proof  and  receive  a  deed,  and  sec- 
tion 4832,  providing  that  on  the  death  of  the 
donee  before  the  expiration  of  the  time  to  sub- 
mit final  proof,  the  right  shall  extend  first  to 
his  widow,  and  if  no  widow,  then  to  his  chil- 
dren, etc.,  the  right  to  perfect  the  donation  and 
submit  final  proof  on  the  death  of  the  donee  is 
extended  to  the  widow  in  hsr  own  right  as  an 
original  donee ;  and,  on  her  making  final  proof, 
she  is  entitled  to  a  deed  in  her  own  right  and 
as  her  individual  property,  which  she  may 
alienate  as  her  separate  estate. 

[E:d.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  389 ;  Dec.  Dig.  i  143.*] 

Appeal  from  Clay  Chancery  Court ;  Eugene 
Schoonover,  Special  Chancellor. 

Suit  by  Joe  McCracken,  administrator,  and 
others  against  A.  P.  Sisk.  From  a  decree  for 
defendant  plaintiffs  appeal.    AfiSrmed. 

P.  Q.  Taylor  and  J.  L.  Taylor,  for  appel- 
lants.   O.  B.  Oliver,  for  appellee. 

FRAUENTHAL,  J.  The  appellants,  who 
were  the  plaintiffs  below,  instituted  an  eject- 
ment suit  against  the  defendant  A.  P.  Sisk, 
which  was  subsequently  transferred  without 
objection  to  the  chancery  conrt.  The  plain- 
tiffs claimed  title  to  the  land  as  the  collater- 
al heirs  of  one  George  McCracken,  deceased, 
and  the  defendant  daimed  title  thereto  under 
a  deed  executed  by  the  State  Land  Com- 
missioner to  Oella  Sisk,  who  was  the  widow 
of  said  George  McCracken,  and  a  convey- 
ance by  Celia  Sisk  to  defendant  On  Feb- 
ruary 24,  1888,   an  application   was   made 
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to  the  Commissioner  of  State  Lands  for 
tbe  donation  of  the  land  by  George  McCrack- 
en ;  and,  after  receiving  a  certificate  of  dona- 
tion therefor,  he,  with  his  wife,  Cella  Mc- 
Cracken,  established  his  residence  thereon, 
and  remained  in  possession  thereof  until  his 
death,  which  occurred  in  October,  1889.  He 
died  without  issue  and  without  other  liv- 
ing heirs,  and  left  surviving  him  his  wid- 
ow, the  said  Celia  McCracken,  and  his  moth- 
er, Jane  McCracken.  The  said  Celia  Mc- 
Cracken afterwards  married  defendant,  A. 
P.  Slsk.  On  June  6,  1891,  having  complet- 
ed the  necessary  improvements  and  period  of 
residence  on  said  land,  and  being  tbe  widow 
of  said  George  McCracken,  she  submitted 
final  proof  under  tbe  donation  laws  of  the 
state,  and  received  a  deed  from  the  state  for 
the  land.  The  deed  was  executed  to  Celia 
gisk,  widow  of  George  McCracken.  In  1S99 
the  said  Cella  Slsk  conveyed  the  land  to  de- 
fendant, and  she  died  in  1900.  In  October, 
1906,  the  mother  of  George  McOracken  died, 
leaving  the  plaintiffs  as  her  only  heirs  at  law. 
The  chancellor  rendered  a  decree  in  favor  of 
the  defendant,  and  the  plaintiffs  prosecute 
this  appeal  from  that  decree. 

The  question  thus  presented  for  determina- 
tion Is  whether  a  donee  under  the  donation 
laws  of  Arkansas  has  an  heritable  interest  in 
tbe  land  before  he  has  completed  tbe  term 
of  residence,  and  other  conditions  required 
by  the  statute  to  entitle  him  to  make  final 
,  proof,  or  whether  the  right  to  the  land  under 
the  donation  law  goes  by  designation  of  pec- 
son  in  the  statute,  upon  the  death  of  the  do- 
nee. Section  4832,  Klrby's  Dig.,  provides: 
"In  case  the  donee  should  die  before  the  ex- 
piration of  the  time  herein  required  to  sub- 
mit final  proof  of  the  right  to  perfect,  the 
same  shall  extend,  first,  to  the  widow  of  the 
donee,  and  if  she  be  dead,  then  to  the  chil- 
dren of  such  donee,  and  should  they  be  mi- 
nors their  duly  appointed  guardian  or  admin- 
istrator of  tbe  estate  of  the  deceased  donee, 
may  make  such  final  proof  for  tbe  benefit  of 
such  minor  heirs,  and  should  there  be  neither 
widow  nor  children  surviving  such  donee, 
such  right  shall  in  such  case  descend  to  the 
father  of  the  donee,  and  if  he  be  dead,  then 
to  the  mother  of  such  donee;  and  if  she  be 
dead  then  to  the  brothers  and  sisters  of  tbe 
deceased  donee,  any  adult  of  which  shall  be 
competent  to  make  such  final  proof,  and  in 
the  event  of  the  death  of  the  donee  it  shall 
not  be  necessary  that  residence  on  the  lands 
shall  be  maintained  thereafter,  but  the  cul- 
tivation of  the  land  must  be  continuously 
maintained,  and  no  donation  shall  be  liable 
for  any  debt  contracted  by  the  prior  donee 
prior  to  the  execution  of  the  deed  therefor, 
nor  shall  any  alienation  of  the  same  be  bind- 
ing against  the  title  of  the  state."  By  section 
4815,  Kirby'B  Dig.,  it  is  provided  that  the 
"donee  shall  actually  reside  upon  the  land  for 
a  period  of  three  years,"  and  shall  make  cer- 
tain improvements  before  be  will  be  entitled 
to  make  final  proof  and  to  receive  a  deed  to 


the  land.  So  that  in  this  case  the  donee 
died  before  the  expiration  of  the  time  re- 
quired to  submit  final  proof.  The  exact  na- 
ture of  the  right  which  the  donee  has  in  the 
land  when  he  dies  prior  to  the  performance 
by  him  of  the  requirements  of  the  statute 
has  never  been  directly  announced  by  this 
court  But  this  court  has  uniformly  held  that 
no  title  can  be  acquired  under  tbe  donation 
laws  of  the  state  lintil  all  the  requirements 
of  the  statute  have  been  fulfilled.  In  the 
case  of  McCauley  v.  Six,  40  Ark.  244,  it  is 
said:  "It  has  been  several  times  held  by  this 
court  that  these  donations  are  matters  of 
grace.  The  donee  is  not  required  to  pay  any 
taxes  for  which  the  land  was  forfeited,  and 
he  must  comply  with  all  the  statutory  con- 
ditions of  the  grant,  without  any  regard  to 
their  policy  or  necessity."  Surginer  v.  Pad- 
dock, 31  Ark.  528;  Simpson  t.  Robinson,  37 
Ark.  142. 

The  donee  under  the  statute  cannot  alien- 
ate or  In  any  way  dispose  of  the  land,  and 
no  greater  right  Is  given  him  by  any  express 
term  of  the  statute  than  that  of  possession. 
Tbe  provisions  of  the  homestead  law  of  tbe 
United  States,  designating  the  persons  who 
have  the  right  to  complete  the  requirements 
of  the  statute,  and  to  receive  patent  after  the 
death  of  the  homestead  settler,  and  prior  to 
the  expiration  of  the  term  required  to  en- 
title him  to  make  final  proof,  are  in  many 
respects  similar  to  the  above  provision  of 
our  donation  law  In  that  particular.  Sec- 
tion 2291  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Oomp.  St  1901,  p.  139(* 
provides:  "No  certificate,  however,  shall 
be  given  or  patent  issued  therefor  until 
the  expiration  of  five  years  from  the  date 
of  such  entry;  and  if  at  the  expiration 
of  such  time,  or  any  time  within  two  years 
thereafter,  the  person  making  such  entry; 
or  if  he  be  dead,  his  widow;  or  in  case 
of  her  death,  his  heirs  or  devisees  »  •  • 
proves  by  two  credible  witnesses  that  he, 
she  or  they  have  resided  upon  or  cultivat- 
ed the  same  •  •  •  then  in  such  case, 
he,  she  or  they  •  *  •  shall  be  entitled 
to  a  patent  as  in  other  cases  provided  by 
law."  And  section  2296  of  the  Revised 
Statutes  of  tbe  United  States  provides :  "No 
lands  required  under  tbe  provisions  of  this 
chapter  shall  in  any  event  become  liable  to 
the  satisfaction  of  any  debt  contracted  prior 
to  the  Issuing  of  the  patent  therefor."  In 
construing  these  provisions  of  the  homestead 
law  the  federal  courts  have  held  that  a  home- 
stead settler  has  no  devisable  interest  In  the 
land  until  he  has  completed  the  term  of  resi- 
dence required  to  entitle  him  to  make  final 
proof.  And  upon  his  death  the  right  to 
complete  such  term  and  receive  the  patent 
passes  to  his  widow.  In  tbe  case  of  McCune 
T.  Essig,  122  Fed.  5SS,  59  0.  C.  A.  429,  the 
court  said:  "The  estate  granted  to  a  home- 
stead settler  is  granted  on  conditions  prece- 
dent These  conditions  are  residence  for  the 
required  time,  cultivation,  and  required  proof. 
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Until  all  of  these  conditions  are  complied 
wltb,  the  law  gives  him  do  more  than  the 
right  to  possession.  It  provides  that  In  case 
of  hla  death  before  the  completion  of  the 
conditions,  bis  widow  should  have  all  the 
rights  which  he  would  have  bad.  His  right  is 
extinguished  by  his  death,  and  she,  in  virtue 
of  the  fact  that  she  is  bis  widow,  is  designat- 
ed as  the  donee  of  the  land.  The  statute  pro- 
vides for  the  rights  of  the  children  only  in 
case  of  death  of  both  father  and  mother  be- 
fore final  proof."  This  case  was  aflBrmed  by 
the  Supreme  Court  of  the  United  States  in 
McCune  v.  Essig,  199  U.  S.  382,  26  Sup.  Ct 
78,  50  I*  Ed.  237.  In  the  case  of  Hall  v. 
BuBsell,  101  U.  S.  603,  25  L.  Ed.  829,  the 
court,  in  construing  a  donation  act  making  a 
grant  to  the  donee  much  stronger  than  our 
statute,  said:  "Until  the  siettler  was  qualified 
to  take  there  was  no.  actual  grant  of  tbe 
land,  and  If  such  settler  should  die  after 
residence  thereon  of  less  than  the  required 
period  prescribed  by  the  statute,  he  had  no 
-devisable  Interest  therein."  In  the  case  of 
Bemier  v.  Bemier,  72  Mich.  43,  40  N.  W.  60, 
that  court,  in  construing  tbe  above  statute  of 
the  United  States,  said  that  it  "does  not  treat 
the  land  as  heritable,  but  makes  the  estate 
£0  by  designation  of  i>erson."  That  case  was 
carried  to  the  Supreme  Court  of  the  United 
States,  and  was  affirmed  In  this  particular. 
Bemier  v.  Bernler,  14T  U.  S.  246,  13  Sup. 
Ct  244,  87  L.  Ed.  152.  In  the  case  of  Perry 
V.  Asbby,  6  Neb.  291,  that  court,  in  construing 
this  provision  of  tbe  homestead  law,  held  that 
the  widow  by  completing  tbe  period  of  resi- 
dence "was  entitled  to  patent  in  her  own 
right  to  the  exclusion  of  the  heirs  of  the  set- 
tler." In  tbe  case  of  GJerstadengen  v.  Van 
Duzen,  7  N.  D.  612,  76  N.  W.  233.  66  Am.  St 
Rep.  679,  it  Is  said :  "Before  a  homesteader 
has  earned  a  right  to  a  patent  he  has  no 
sucb  Interest  in  tbe  land  as  will  make  it  a 
part  of  his  estate  on  bis  death.  The  patent 
thereafter  Issued  to  tbe  persons  specified  In 
the  federal  statute  is  issued  to  them,  not 
as  the  heirs  of  the  decedent  ^^o  have  in- 
herited bis  title,  but  as  original  parties  pre- 
ferred by  the  statute."  Chapman  v.  Price,  32 
Kan.  446,  4  Pac.  807;  Jarvis  v.  Hoffman,  43 
■Cal.  314. 

There  is  a  great  analogy  between  the  above 
provision  of  our  donation  law  and  the  home- 
stead law  of  tbe  United  States.  Tbe  con- 
struction placed  upon  the  above  provision 
of  the  homestead  law  by  tbe  above  decisions 
seems  to  ns  sound  and  reasonable:  and  we 
are  of  opinion  that  the  same  .construction 
should  be  given  to  the  above  provision  of 
oar  statute.  The  state  has  determined  who 
shall  be  the  beneficiary  of  its  bounty  under 
the  donation  laws.  It  has  first  named  a 
qualified  donee;  and  after  bis  death,  and 
before  the  requirements  of  the  statute  have 
been  fulfilled.  It  then  has  named  his  widow. 


as  the  person  entitled  to  complete  the  require- 
ments and  to  receive  the  title,  not  by  any 
law  of  descent  but  as  an  original  party  and 
In  her  own  right  In  the  case  at  band  the 
donee  died  before  tbe  expiration  of  the  time 
required  by  the  statute  to  submit  final  proof 
of  the  right  to  perfect  the  donation.  In  that 
event  the  right  to  perfect  the  donation  an^ 
submit  final  proof  thereof  was  by  the  statute 
extended. to  the  widow  In  ber  own  right  as 
an  original  donee,  and  to  the  exclusion  of 
all  children,  if  there  bad  been  any,  and  to 
tbe  exclusion  of  all  other  persons.  Upon 
making  the  final  proof  tbe  widow  was  entitled 
to,  and  did,  receive  a  deed  to  tbe  land  from 
tbe  state  In  her  own  right  and  as  ber  in- 
dividual property,  and  which  she  could  there- 
after alienate  as  her  separate  estate. 

It  follows  that  the  decree  of  the  lower 
court  ia  correct  and  it  Is  in  all  things  af- 
firmed. 


GREEN  T.  STATE. 
(Sapreme  Coart  of  Arkansas.     Oct  4,  1909.) 

1.  Homicide  (|  255*)  —  Involuntakt  Man- 
slaughteb— bvidkncb— sltfficikncy. 

Ehridence  that  accused  came  on  decedent  in 
a  field  of  weeds,  while  attempting  to  rape  ac- 
cused's 12  year  old  niece ;  that  decedent  sprang 
up  and  lan  away ;  that  accused  shouted  to  him 
to  stop,  without  avail ;  that  he  fired  a  shot, 
which  struck  decedent  in  the  head,  causiok 
death,  together  with  the  testimony  of  accused 
that  be  did  not  take  deliberate  aim,  and  that  he 
fired  only  to  stop  decedent  and  bring  him  to 
justice — warranted  a  verdict  of  involuntary 
manslaughter,  on  the  ground  that  the  killing  was 
unnecessary,  for  the  jury  could  apply  their  judg- 
ment to  the  facts,  and  determine  whether  the 
killing  was  reasonably  necessary  to  prevent  de- 
cedent's escape. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  8  540;    Dec.  Dig.  §  255.*] 

2.  Homicide    (§    105*)  —  KnxiNo    Escaping 
Felon— Offense. 

An  officer,  or  a  private  citizen,  seeking  to 
prevent  a  felon's  escape,  must  exercise  reason- 
able care  to  prevent  ttie  escape  of  tbe  felon 
without  doing  personal  violence;  and  it  is  only 
where  killing  him  is  necessary  to  prevent  his  es- 
cape, that  Ine  killing  is  justified. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  135 ;   Dec.  Dig.  {  105.*] 

3.  Cbiminal  Law   (|  82.3*)— EIbboneous  In- 
BiBucnoNS  Cubed  by  Otueb  Instbuctions. 

The  error  in  an  instruction  that  if  ac- 
cused, seeing  decedent  committing  a  felony,  shot 
decedent,  who  attempted  to  escape,  without  in- 
tending to  kill,  but  to  make  him  stop,  and  the 
shooting  was  done  in  a  careless  manner,  tbe 
jury  could  find  accused  guilty  of  involuntary 
manslaughter,  because  leading  the  jury  to  be- 
lieve that  thougli  it  was  necessary  to  kill  dece-- 
dent  to  prevent  his  escape,  yet  if  accused  fired 
the  shot  carelessly,  he  was  not  justified,  was 
cured  by  an  instruction  that  where  a  felony  is 
committed,  and  the  felon  flees  from  justice,  ev- 
ery man  must  use  his  best  endeavors  to  prevent 
the  escape,  and  where  in  the  pursuit  the  felon 
is  killed,  when  he  cannot  be  otherwise  over- 
taken, the  homicide' is  justifiable. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1992-1995,  3158 ;  Dec.  Dig. 
i  823;*    Homicide,  Cent  Dig.  §1  718,  719.] 
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Appeal  from  Circuit  Court,  Union  County; 
George  W.  Hays,  Judge. 

Ben  Green  was  conTicted  of  Involuntary 
manslaughter,  and  be  appeals.     Affirmed. 

Patterson  &  Green,  for  appellant  Hal 
li.  Norwood,  Atty.  Gen.,  and  C.  A.  Cunning- 
ham, Asst.  Atty.  Gen.,  for  the  State. 

Mcculloch,  C.  J.  Appellant  was  tried 
on  an  Indictment  charging  him  with  the 
crime  of  murder,  and  was  convicted  of  -in- 
voluntary manslaughter,  and  sentenced  to 
the  penitentiary  for  a  period  of  one  year. 
He  killed  one  Minor  KUlgore,  and  admits 
the  killing,  but  seeks  to  Justify  It 

The  evidence  tends  to  establish  the  fol- 
lowing circumstances  attending  the  homi- 
cide: Appellant  came  upon  Klllgore  In  a 
field  of  weeds,  attempting  to  have  carnal 
intercouse  forcibly  with  his  (decedent's) 
niece,  a  little  girl  about  12  years  of  age. 
Appellant  was  first  attracted  by  the  child's 
screams,  and  when  he  came  upon  the  couple, 
Klllgore  sprang  up  and  ran  away.  Appel- 
lant hallooed  several  times  for  him  to  halt, 
and  when  at  a  distance  of  about  40  yards 
ha  fired  a  shot  which  struck  Klllgore  In  the 
back  of  the  head,  Immediately  producing 
death.  This  is  appellant's  own  version  of 
the  tragedy,  and  It  is  supported  by  other 
testimony  corroborating  him  as  to  the  at- 
tempt, on  the  part  of  deceased,  to  ravish 
the  child.  He  stated  on  the  witness  stand 
that  he  did  not  take  deliberate  aim,  and 
that  It  was  not  his  hitention  to  kill  Klll- 
gore at  the  time  he  fired  the  shot  but  that 
he  fired  only  to  stop  him  and  bring  him  to 
Justice.  It  Is  earnestly  Insisted  by  coun- 
sel for  appellant  that  the  evidence  is  not 
sufiicient  to  sustain  the  verdict;  but  after 
careful  consideration,  we  are  of  the  opinion 
that  the  verdict  should  not  be  disturbed  on 
that  accoimt  The  evidence  warranted  a 
finding  by  the  Jury  that  though  'the  deceas- 
ed had  committed  a  felony,  and  appellant 
was  within  the  line  of  his  duty  as  a  private 
citizen  in  attempting  to  arrest  him,  yet  the 
killing  was  unnecessary.  The  Jury  had  a 
right  to  apply  their  Judgment  to  the  facts 
presented,  and  say  by  their  verdict  whether 
it  was  reasonably  necessary  for  appellant 
to  shoot  in  order  to  prevent  KUigore's  es- 
cape. A  felon's  filght  does  not  Justify  his 
pursuer  in  killing  him,  unless  that  is  nec- 
essary to  prevent  escape.  Reasonable  care 
should  be  exercised  by  one  placed  in  such 
a  situation,  either  as  an  officer  or  a  privates 
citizen,  to  prevent  the  escape  of  a  felon 
without  doing  personal  violence;  and  it  Is 
only  where  killing  is  necessary  to  prevent 
the  escape  of  the  felon  that  the  slayer  Is 
held  in  law  to  be  Justified.  Carr  v.  State, 
43  Ark.  99. 

It  is  insisted  that  the  court  erred  In  giv- 
ing the  following  Instruction:  "(11)  The 
court  tells  the  Jury  that  If  they  believe  from 


the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  Ben  Green,  Shot  Minor 
Klllgore  with  a  pistol  as  alleged  in  the  in- 
dictment, and  killed  him,  but  at  the  time  he 
fired  the  pistol  shot  he  had  no  intention 
of  killing  the  deceased,  but  shot  only  to 
make  the  deceased  stop,  and  the  shooting 
was  done  in  a  careless  and  reckless  manner, 
the  Jury  will  find  him  guilty  of  involuntary 
manslaughter,  and  assess  his  punishment  at 
imprisonment  in  the  State  Penitentiary  for  a 
period  of  not  exceeding  12  months."  This  in- 
struction Js  criticised  on  the  alleged  ground 
that  the  Jury  might  have  understood  It  to 
mean  that,  even  if  the  circumstances  were 
such  that  It  was  necessary  to  slay  the  flee- 
ing felon  In  order  to  prevent  his  escape,  and 
appellant  had  a  right  to  do  so,  yet  if  appel- 
lant fired  the  shot  without  any  intention  to 
infiict  a  death  wound,  and  did  so  careless- 
ly, then  he  would  not  be  Justifiable,  but 
would  be  guilty  of  involuntary  manslaugh- 
ter. In  other  words,  the  contention  is  that 
this  Instruction  Is  susceptible  of  the  meaning 
that  even  If  It  was  necessary  to  Idll  the  fel- 
on in  order  to  prevent  his  escape,  yet  if  ap- 
pellant fired  the  shot  without  any  intention 
of  killing  him,  but  did  so  carelessly,  he  was 
not  Justifiable.  We  do  not  think  that  this 
Instruction  is  open  to  that  construction.  But 
If  there  were  any  doubt  as  to  its  true  mean- 
ing, the  same  must  have  been,  in  the  minds 
of  intelligent  Jurors,  completely  removed  by 
the  following  instruction,  which  was  giv- 
en at  appellant's  request:  "(8)  The  Jury  are 
Instructed  that  If  a  felony  be  committed, 
and  the  felon  fly  from  Justice,  it  is  the  duty 
of  every  man  to  use  his  best  endeavors  for 
preventing  the  felon's  escape;  and,  if  in  the 
pursuit  the  felon  lie 'killed,  when  he  cannot 
be  otherwise  overtaken,  the  homicide  is  Jus- 
tifiable. And  if  you  find  from  the  evidence 
in  this  case  that  Minor  KUlgore,  the  de- 
ceased, had  committed  rape  upon  Odle  Hay 
Klllgore,  or  had  assaulted  said  Odle  May 
KUlgore,  with  the  Intent  to  commit  rape, 
and  that  defendant  Ben  Green,  detected 
said  Minor  KUlgore  in  the  commission  of 
said  rape,  or  the  attempt  thereof,  and  that 
said  defendant  then  and  there  killed  said 
Minor  Klllgore  In  an  attempt  to  arrest  him. 
you  will  acquit  the  defendant  provided  yon 
further  find  from  the  evidence  that  said 
killing  was  necessary  to  prevent  the  escape 
of  said  Minor  KUlgore." 

We  find  nothing  in  the  record  that  would 
Justify  us  In  disturbing  the  verdict 

Judgment  affirmed. 


MALONET  T.  STATE. 
(Supreme  Court  of  Arkansas.     Oct  4,  1909.) 
1.  POBGEBT   (§   16*)— UxTBBnfO— EuanNTS. 

The  crime  of  uttering  a  forged  inatmment 
coDBlsts  in  offering  to  another  aa  frenuine  a 
forged  instrument  cai>able  of  injury,  with  knowl- 
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edge  of  the  forgery  and  with  intent  to  defraud ; 
and  it  is  not  necessary  that  the  instrument 
ahonld  have  been  actually  received  by  the  party 
to  whom  offered,  or  tluit  ttie  attempt  to  defraud 
■honld  be  successful. 

[EM.  Note.— For  other  eases,  see  Foixery, 
Cent.  Dig.  {  51;    Dec.  Dif.  i  16.*] 

2.  FoBGEBT  ({  32*)— DTrBBiNO— Indictment. 

An  indictment  for  nttering  a  forged  check 
which  alleges  that  accused  feloniously  offered  as 
true  to  prosecutor  a  forged  bank  check  payable 
to  a  third  person,  and  not  assigned  with  intent 
to  obtain  possession  of  the  property  of  prosecu- 
tor, and  that  accused  knew  that  the  check  was 
forged,  and  which  sets  forth  the  check,  is  suffi- 
cient 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Cent.  Dig.  |  64;   Dec.  Dig.  {  82.*] 

8.  FOBOEBT  (i  12*)— nTTEBIRO  FOBOKD  CHECK 

— ^Irdobseuent  or  Check— Necessitt. 

A  check,  payable  to  the  order  of  an  alleged 
payee,  though  not  indorsed  by  him,  has  legal 
efficacy,  and  is  capable  of  working  injury  with- 
in the  law  punishing  the  uttering  of  forged  in- 
strnments,  tor  one  may  obtain  a  right  or  an 
equitable  title  to  the  check  without  a  written 
assignment  thereof. 

[Ed.  .  Note. — For  other  oases.  «ee  Forgery, 
Cent.  Dig.  U  28-47 ;  Dec.  Dig.  |  12.*] 

4.  BII.L8    AND    Notes    (|    200*)  —  Checks — 
Tbanbfebs. 

A  check,  payable  to  the  order  of  a  person 
named,  may  be  transferred  without  a  written 
assignment  thereof,  so  as  to  make  the  transferee 
the  true  owner  thereof. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  423-427,  4U7-501;  Dec. 
Dig.  I  209.*] 

5.  FOBOEBT  (8  8*)  —  ElkmENTB  —  FOBGEBT  OF 

FicnriooB  Nave. 

To  constitute  forgery,  the  name  alleged 
to  be  forged  may  be  fictitious. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.  |  26;    Dec.  Dig.  i  8.*] 

6.  FoBOEBT  (S  35*)— Uttebing — Evidence. 

The  jury,  on  a  trial  for  uttering  a  forged 
instrument,  must  determine  whether  the  person 
whose  name  appears  signed  to  the  instrument  is 
r^al  or  fictitious;  and,  where  they  find  that 
the  name  is  fictitious,  the  inference  arises  that 
accused  either  forged  the  instrument,  or  knew 
that  it  was  forged. 

[Ed.  Note^— For  other  cases,  see  Forgery, 
Cent.  Dig.  $  103 ;   Dec.  Dig.  i  35.*] 

7.  FoBGEBT  (J  40*)  —  Uttebing  —  Evidence  — 

ADHIBSIBILITr. 

On  a  trii^  for  uttering  a  forged  check,  it 
is  competent  to  show  that  the  person  whose 
name  is  affixed  to  the  check  as  drawer  is  ficti- 
tious, by  the  evidence  of  the  proper  officers  of 
the  bank  on  which  the  check  is  drawn  that  no 
person  bearing  such  name  had  an  account  with 
the  bank,  or  was  a  customer  thereof. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.  {113;    Dec.  Dig.  {  40.*] 

8.  FOBGEBT  (J  44*)  — Uttebing— Evidence— 

ADinSSIBrLITT. 

On  a  trial  for  ottering,  a  forged  check  on  a 
designated  bank,  the  testimony  of  the  cashier 
of  a  new  bank,  which  had  succeeded  to  the  for- 
mer bank,  that  the  names  of  the  depositors  of 
the  designated  bank,  with  balances,  were  trans- 
ferred to  the  books  of  the  new  bank,  and  thnt 
the  name  affixed  to  the  check  as  drawer  did  not 
appear  on  such  books,  did  not  show  that  such 
name  was  fictitious,  and  the  inference  could  not 
he  raised  that  the  check  was  forged,  and  so 
known  to  accused. 

[EM.  Note.— For  other  cases,  see  Forgery,  Cent 
Dig.  I 


119;   Dec.  Dig.  |  44.*] 


0.  Cbivinal  Law  (|  407*)— Deculbationb  of 
Thibd  Pebsons  —  Adiiibsibilitt  Against 
Accused. 

To  render  a  damaging  statement  of  a  third 
person,  made  in  the  presence  of  accused,  who 
did  not  deny  it,  competent  against  accused,  it 
must  be  shown  that  accused  heard  the  statement 
and  that  the  circumstances  natarally  called  fof 
a  reply  on  his  part 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {{  898-900,  968 ;   Dec.  Dig.  S  407.*] 

la  Cbminal  Law  ({  407*)  —  Declabationb 

OF  Thibd  Psbbonb— Adiu8sibii.itt  Agairk 

Accused. 

A  damaging  statement  of  a  witness  at  the 
examining  trial,  made  when  testifying  in  the 
presence  of  accused,  is  not  made  under  circum- 
stances calling  on  accused  to  deny  it  or  make 
a  reply  thereto,  and  hence  proof  of  such  state- 
ment IS  not  admissible  at  the  trial. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law.  Cent  Dig.  |{  898-900,  968;    Dae.  Dig.  | 
407.*] 
IL  Cbdhnal  Law  (I  541*)  —  Tespimont  at 

FOBMEB  TBIAI/— Admibsibiutt— Gbotjwdb. 
To  render  proof  of  the  testimony  of  an  ab- 
sent witaess  at  a  former  trial  admissible,  it 
must  be  shown  that  the  absent  witness  is  dead, 
or  beyond  the  jurisdiction  of  the  court,  or  on 
diligent  inquiry  cannot  be  found,  and  where 
the  record  fails  to  show  that  the  whereabouts 
of  a  witness  at  a  former  trial  was  nnimown, 
or  that  he  waa  out  of  the  jurisdiction  of  the 
court,  or  that  any  inquiry  had  been  made  for 
him,  it  was  error  to  permit  proof  of  his  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1231;  Dee.  Dig.  {  541.*] 

Appeal  frlm  Clrcnit  Court,  Ouachita  Coun- 
ty ;  George  W.  Hays,  Judge. 

Frank  Moloney  was  convicted  of  uttering 
a  forged  check,  and  be  appeals.  Reversed 
and  remanded. 

Hal  L.  Norwood,  Atty.  Gen.,  and  C.  A. 
Cunnlngbam,  Asst  Atty.  Gen.,  for  the  State. 

FRAUENTHAL,  J.  The  defendant,  Frank 
Maloney,  was  convicted  of  the  crime  of  utter- 
ing a  forged  writing,  and  sentenced  to  the 
penitentiary  for  a  term  of  two  years;  and 
from  the  Judgment  of  conviction  he  prose- 
cutes this  appeal. 

The  Indictment  upon  which  he  was  tried, 
with  the  caption  omitted,  was  as  follows: 
"The  grand  Jury  of  Ouachita  county,  In  the 
name  and  by  the  authority  of  the  state  of 
Arkansas,  on  oath,  accuse  the  defendant, 
Frank  Maloney,  of  the  crime  of  uttering  a 
forged  writing,  committed,  as  follows,  to  wit: 
The  said  defendant,  on  the  9th  day  of  April, 
1909,  In  Ouachita  county.  Ark.,  did  unlaw- 
fully, willfully,  and  feloniously  utter  and 
publish  as  true  to  Spencer  Wooley,  a  certain 
forged  and  counterfeit  writing  on  paper  pur- 
porting to  be  a  check  on  the  Bank  &  Trust 
Company  of  Walnut  Ridge,  Ark.,  In  words 
and  figures  as  follows,  to  wit:  'Walnut 
Ridge,  Ark.,  April  8,  1909,  No.  614.  Bank  & 
Trust  Company,  pay  to  the  order  of  George 
Collins,  $6.17,  six  seventeen  (6.17)  dollars. 
C.  B.  McDonald.'  The  said  forged  writing 
being  then  and  there  passed,  uttered,  and 
published  by  the  Bald  Frank  Maloney  to  the 


•For  otber  eases  see  suns  topic  and  SMtion  NUMBER  In  Dm.  t  Am.  Digs.  UOT  to  data,  *  Reporter  iDdexei 
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said  Spence  Wooley,  with  intent  then  and 
there  feloniously  to  obtain  possession  of  mon- 
ey, the  property  of  said  Si)ence  Wooley,  he, 
the  said  Frank  Maloney,  then  and  there  well 
knowing  the  said  paper  to  be  forged  and 
tonnterfeited,  against  the  peace  and  dignity 
of  the  state  of  Arkansas." 

The  evidence  tended  to  establish  the  fol- 
lowing facts:  On  April  9,  1909,  the  defend- 
ant, in  company  with  a  party  named  Harris, 
entered  the  restaurant  of  one  Spence  Wooley 
In  the  city  of  Camden,  Ark.,  and  ordered  sup- 
per. After  finishing  the  meal  he  gave  to 
Spence  Wooley  the  written  instrument  or 
check  set  out  in  the  above  indictment  and  re- 
quested him  to  cash  same,  and  to  take  there- 
from the  amount  necessary  to  pay  for  the 
^w«pper.  Not  having  sufiBcient  money  to  cash 
same,  Wooley  carried  it  to  Mr.  Hasper,  and 
requested  him  to  cash  it,  which  he  declined 
to  do.  He  then  showed  the  check  to  a  police- 
man, who  suggested  that  he  see  if  the  party 
had  the  money  at  the  bank.  Wooley  then  re- 
turned to  defendant,  and  told  him  that  be 
was  unable  to  get  tbe  check  cashed.  The 
defendant  then  stated  that  he  only  had  15 
cents,  and  asked  his  companion,  Harris,  for 
some  money,  who  did  not  have  it.  Abont 
that  time  the  policeman  appeared  and  arrest- 
ed tbe  defendant  Wooley  was  not  acquaint- 
ed with  defendant,  nor  with  his  companion, 
and  had  not  seen  either  of  them  before.  The 
cashier  of  the  First  National  Bank  of  Wal- 
nut Ridge  testified  that  his  said  bank  became 
the  successor  of  the  Bank  &  Trust  Company 
of  Walnut  Ridge,  Ark.,  In  February,  1909,  a 
short  time  before  the  alleged  commission  of 
this  offense,  and  that  the  balances  of  deposits 
due  all  parties  as  appeared  on  the  books  of 
the  Bank  &  Trust  Company  were  transferred 
to  the  books  of  tbe  First  National  Bank,  and 
that  his  said  bank  had  no  deposit  in  tbe  name 
of  C.  B.  McDonald,  and  had  no  customer  by 
that  name.  There  was  no  other  testimony 
relative  to  C.  B.  McDonald,  the  alleged  draw- 
er of  the  check,  or  as  to  his  alleged  signature, 
and  no  testimony  whatever  as  to  George 
Collins,  the  alleged  payee  in  the  check.. 

It  would  appear  from  the  testimony  that 
there  bad  been  an  examining  trial  of  the  de- 
fendant before  a  Justice  of  the  peace,  and 
at  that  trial  the  party  called  Harris  had  been 
a  witness.  At  the  trial  of  the  defendant  in 
the  circuit  court  the  policeman,  W.  N.  Ketch- 
um,  testified,  over  the  objection  of  the  de- 
fendant, duly  saved,  that  he  had  taken  from 
the  possession  of  Harris,  on  said  April  9th, 
a  little  book,  which  book  had  been  exhibited 
to  the  cashier  of  said  First  National  Bank, 
and  who  stated  that  It  was  the  kind  used 
by  the  Bank  &  Trust  Company.  Over  the  ob- 
jection of  tbe  defendant  this  witness  Ketch- 
urn  also  testified  that  at  tbe  examining  trial 
of  defendant,  the  party  Harris  testified  that 
defendant  signed  a  check  while  sitting  in  a 
hotel  in  Camden.  There  was  no  testimony  as 
to  where  the  party  Harris  was  at  the  time 
of  the  trial  in  tbe  circuit  court;  there  was 


no  testimony  that  any  inquiry  had  been  made 
for  him,  or  any  effort  to  obtain  his  presence 
at  the  trial. 

The  defendant  filed  a  motion  in  arrest  of 
Judgment  on  the  ground  that  the  indictment 
does  not  allege  facts  sufficient  to  constitute 
an  ofFense.  The  crime  of  uttering  a  forged 
writing  consists  In  offering  to  another  a  forg- 
ed Instrument  with  a  knowledge  of  .the  falsi- 
ty of  the  writing,  and  with  the  intent  to  de- 
fraud. Those  essential  elements  of  the  crime 
are  well  charged  in  the  indictment  To  con- 
stitute the  oflTense  it  is  not  necessary  that 
the  writing  should  have  been  actually  receiv- 
ed as  genuine  by  the  party  to  whom  the 
same  Is  offered,  or  that  the  attempt  to  de- 
fraud be  successful ;  the  uttering  is  complete 
If  the  forged  instrument  is  offered  as  genn- 
Ine,  or  declared  or  asserted,  either  directly 
or  indirectly,  by  words  or  by  actions  as  good. 
Wharton's  Criminal  Law  (10th  Ed.)  I  708; 
5  Ency.  of  Evidence,  865;  Elsey  v.  State,  47 
Ark.  672,  2  S..W.  337;  People  v.  Canton,  25 
Mich.  390;  State  v.  Homer,  48  Mo.  520; 
Smith  V.  State,  20  Neb.  285,  29  N.  W.  923,  67 
Am.  Rep.  832;  13  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  1102;  19  Cyc.  1388;  HoUoway  v.  State 
(Ark.)  118  S.  W.  256. 

The  instrument  set  out  in  the  indictment 
was  capable  of  working  a  legal  Injury.  Al- 
though not  indorsed  by  the  alleged  payee 
In  the  Instrument  it  had  legal  efficacy.  The 
gravamen  of  the  otFense  is  the  guilty  Intent 
which  accompanies  the  attempt  to  defraud. 
As  is  said  by  Mr.  Bishop:  "Since  the  of- 
fense of  uttering  Is  an  attempt  it  is  com- 
plete when  the  forged  Instrument  is  offered; 
an  acceptance  of  it  is  unnecessary,  while 
yet  it  does  not  take  away  or  diminish  tbe 
crime."  2  Blsh.  New  Crim.  Law,  {  605.  If 
one  with  intent  to  defraud  offers  a  forged 
Instrument  to  another  -which  Is  capable  of 
Injury,  he  has  committed  this  oftense  al- 
though the  person  to  whom  it  is  offered 
might  not  accept  it  without  a  written  as- 
signment But  In  the  Instrument  set  out  In 
the  Indictment  one  might  obtain  a  right  or 
an  equitable  title  without  a  written  assign- 
ment (Smith  V.  State,  20  Neb.  284,  29  N.  W. 
923,  57  Am.  Rep.  832 ;  Lawless  v.  State,  114 
Wis.  189,  89  N.  W.  891;  BrazU  v.  State,  117 
<3a.  32,  43  S.  EL  460),  and  tbe  check  could 
be  transferred  without  a  written  assignment 
thereof  so  as  to  make  the  transferee  the 
true  owner  thereof  (Heartman  v.  Franks,  36 
Ark.  501 ;  Lanlgan  v.  North,  69  Ark.  62,  63 
S.  W.  62). 

It  is  urged  by  the  defendant  that  there  is 
not  sufficient  evidence  to  sustain  the  verdict 
for  the  reason  that  it  is  not  proved  that 
the  name  of  C.  B.  McDonald  afiElxed  to  the 
check  as  the  alleged  drawer  was  a  forgery. 
In  a  prosecution  for  uttering  a  forged  writ- 
ing, before  there  can  be  a  conviction,  the 
state  must  prove  that  the  Instrument  offered 
was  forged,  and  that  the  defendant  knew  It 
was  forged.  It  is  true  that  no  witness  tes- 
tified that  this  was  not  the  signature  of  C. 
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B.  McDonald;  but,  If  O.  B.  McDonald  was  a 
fictitious  person,  and  such  name  yraa  signed 
to  tlie  instrument,  then  it  would  be  a  forged 
writing.  "To  constitute  forgery  the  name 
alleged  to  be  forged  need  not  be  that  of  any 
person  in  existence;  it  may  be  wliolly  ficti- 
tious." 13  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
1088.  It  is  for  the  Jury  to  determine  under 
the  evidence  whetlier  the  person  whose  name 
appears  signed  to  the  instrument  is  a  real 
or  fictitious  person.  If  they  should  find 
upon  evidence  that  the  name  was  of  a  ficti- 
tious person,  then  the  inference  arises  that 
the  person  who  utters  and  publishes  such  In- 
strument as  true  either  forged  the  same,  or 
knew  It  to  be  forged.  Williams  t.  State,  126 
Ala.  50,  28  South.  632;  Brewer  y.  State,  32 
Tex.  Cr.  B.  74,  22  S.  W.  41,  40  Am.  St  Rep. 
760;  Davis  V.  State,  84  Tex.  Cr.  R.  117,  29 
S.  W.  478;  State  v.  Vineyard,  16  Mont  138, 
40  Pac.  173.  And  it  is  competent  to  show 
tliat  the  person  whose  name  is  affixed  to  a 
check  as  drawer  is  fictitious  by  the  evidence 
of  the  proper  officer  of  the  bank  upon  which 
such  check  is  drawn  that  no  person  bearing 
such  name  kept  or  bad  an  account  with  such 
bank,  or  was  a  customer  of  such  bank.  8 
Greenleaf  on  Evidence,  {  109^  Bamweli  v. 
State,  1  Tex.  App.  745;  Williams  v.  State, 
126  Ala.  50,  28  South.  632.  But  in  the  case 
at  bar  the  official  of  the  bank  did  not  testify 
that  the  name  of  0.  B.  McDonald  did  not 
appear  on  the  books  of  the  Bank  &  Trust 
Company,  the  bank  upon  which  the  check 
was  drawn,  or  that  that  bank  never  had 
such  a  customer.  The  witness  C.  W.  White 
testified  that  he  was  cashier  of  the  First 
National  Bank,  which  bad  succeeded  the 
Bank  &  Trust  Company ;  and,  while  he  also 
testified  that  the  names  of  all  depositors  of 
the  Bank  &  Trust  Company,  with  balances, 
were  transferred  to  the  books  of  the  First 
National  Bank,  and  that  the  name  of  C.  B. 
McDonald  did  not  appear  on  these  latter 
books,  still  this  would  not  necessarily  prove 
that  such  person  bad  not  been  a  depositor 
of  the  Bank  &  Trust  Company,  for  there 
may  bave  been  such  a  customer  of  that 
company  who,  though  not  having  a  balance 
to  bis  credit  may  have  issued  this  check 
either  in  ignordnce  of  the  exact  condition  of 
bis  account,  or  by  way  of  overdraft  Nor 
was  there  any  testimony  introduced  that 
diligent  inquiry  or  search  had  been  made 
for  such  person  in  that  community  and  with- 
in the  territory  in  which  the  Bank  &  Trust 
Company  had  business  relations,  and  that 
such  person  was  not  known,  in  order  to 
show  that  the  name  was  of  a  fictitious  per- 
son. It,  therefore,  follows  that  the  above 
testimony  of  the  cashier  was  not  sufficient 
to  show  that  the  name  affixed  to  this  check 
was  fictitious,  'and  thereby  to  raise  the  in- 
ference that  it  was  forged  and  so  known  by 
the  defendant  who  uttered  it. 

At  the  trial  of  the  cause  the  court  permlt- 
.ted  tbe  witness  W.  N.  Ketchum  to.  testify 


that  at  the  examining  trial  of  the  defendant 
a  party  by  the  name  of  Harris  was  a  wit- 
ness, and  that  said  Harris  testified  in  the 
presence  of  defendant  that  the  defendant 
signed  a  check  in  a  hotel  in  the  city  of  Cam- 
den, and  also  to  other  statements  of  Eiarris 
made  at  the  examining  trial,  tending  to  in- 
crlmbiate  the  defendant  Now  this  testi- 
mony was  admissible  only  on  one  of  two 
grounds:  <1)  On  the  ground  that  this  was 
a  damaging  statement  made  in  the  presence 
of  the  defendant,  who  not  having  then  and 
there  denied  same,  his  silence  can  be  used  as 
evidence  against  him.  But  as  is  said  in  the 
case  of  Bloomer  v.  State,  75  Ark.  297,  87 
S.  W.  438,  "to  render  such  evidence  compe- 
tent it  must  be  shown  that  the  accused 
heard  the  remark,  and  that  the  circumstan- 
ces in  proof  naturally  called  for  a  reply  on 
his  part"  The  statements  made  by  Harris 
were  in  the  course  of  giving  testimony  in  a 
court  The  circumstances  did  not  call  upon 
the  defendant  to  deny  them,  and  there  in 
the  presence  of  the  court  make  a  reply;  and, 
under  the  statute  of  our  state,  he  was  not 
even  required  to  afterwards  take  the  stand 
as  a  witness  and  deny  the  statements.  This 
testimony  was  not  therefore,  under  the  cir- 
cumstances of  this  case  admissible  on  the 
ground  that  the  statements  were  made  iq 
the  hearing  of  the  defendant  without  reply 
or  denial  from  him.  (2)  And  this  testimony 
was  not  admissible  on  the  ground  that  it 
was  proof  of  the  testimony  of  an  absent  wit- 
ness given  on  a  former  trial.  Before  such 
testimony  can  be  heard,  a  sufficient  founda- 
tion must  be  laid  for  its  admission.  It  must 
be  first  shown  that  such  absent  witness  is 
dead,  beyond  the  Jurisdiction  of  the  court, 
or  upon  diligent  inquiry  cannot  be  found. 
Pope  v.  State,  22  Ark.  372 ;  Shackelford  v. 
State,  33  Ark.  539;  Green  v.  State,  38  Ark. 
305;  Vaughan  v.  State,  58  Ark.  353,  24  S.  W. 
885;  Harwood  v.  State,  63  Ark.  130,  37  S. 
W.  304.  The  record  in  this  case  fails  wholly 
to  show  that  the  whereabouts  of  Harris  were 
unknown,  or  that  be  was  out  of  the  Juris- 
diction of  the  court  or  that  any  inquiry 
whatever  had  been  made  for  him.  It  fol- 
lows, therefore,  that  this  evidence  as  to  the 
testimony  and  statements  made  by  the  party 
Harris  was  inadmissible.  That  its  admis- 
sion was  highly  prejudicial  follows  from  the. 
character  of  this  alleged  testimony  by  which 
the  essential  element  of  the  charge  against 
the  defendant  would  be  established.  By 
this  incompetent  testimony  the  state  at- 
tempted to  prove  that  the  defendant  him- 
self wrote  the  check,  and  himself  forged 
the  name  of  C.  B.  McDonald  thereto,  and 
which  he  thereafter  uttered.  The  admission 
of  this  evidence  was  therefore  erroneous. 

The  Judgment  of  the  Ouachita  circuit 
court  herein  is  revo'sed,  and  tills  cause  is 
remanded  for  a  new  triaL 

BATTLE,  J.,  absent  and  not  participating. 
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ENO  V.  STATE. 
(Supreme  Court  of  Arkansas.    June  21,  1809.) 

1.  CBniiKiLi,  Law  ({  564*)  —  Vknuk  —  Bri- 

DXNCK. 

Evidence  on  a  prosecution  for  malicious 
mischief,  committed  oy  shooting  horses,  held 
sufficient  to  prove  the  venue. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1277-1284;  Dec  Dig.  f 
564.*] 

2.  Maliciotjb  Mischiet  ({  9*)  —  Etidknck  — 
Stjfficibnct. 

Evidence  on  prosecution  for  malidoas  mis- 
chief, based  on  alleged  shooting  of  horses,  held 
sufficient  for  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Mischief,  Cent.  Dig.  |  15;  Dec.  Dig.  i  9.*] 

3.  Cbiminai.  Law  (J  1064*)— Appba]>-Waiv- 
EB  OF  Exceptions. 

Exceptions  to  introduction  of  evidence  are 
waived  by  not  being  brought  forward  in  the 
motion  for  new  trial,  and  will  not  be  consid- 
ered on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2670;   Dec.  Dig.  {  1064.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Chas.  Coffin,  Judge. 

Albert  lino  was  convicted  of  mallclons 
mischief,  and  appeals.    Affirmed. 

Gustave  Jones  and  Ira  J.  Mack,  for  ap- 
pellant. Hal  L.  Norwood,  Atty.  Gen.,  and 
C.  A.  Cunningham,  Asst  Atty.  Gen.,  for  the 
State. 

HART,  J.  Albert  Eno  was  arrested  and 
tried  before  a  Justice  of  the  peace  for  the 
crime  of°  mallclons  mischief,  charged  to 
bare  been  committed  by  willfully  and  ma- 
liciously shooting  Ave  horses  In  Jackson 
coimty.  Ark.,  belonging  to  J.  K.  Hawley. 
He  was  convicted,  and  duly  appealed  to  the 
circuit  court  On  a  trial  de  novo  in  the  clr- 
cidt  court  the  Jury  returned  the  following  ver- 
dict: "We,  the  Jury,  find  the  defendant  guilty 
and  assess  his  fine  at  ($20.00)  twenty  dol- 
lars, and  the  damages  at  ($50.00)  fifty  dol- 
lars." Judgment  was  entered  on  the  verdict 
in  favor  of  the  state  of  Arkansas  for  the 
amount  of  the  fine  and  in  favor  of  the  own- 
er of  the  horses  for  triple  damages,  In  ac- 
cordance with  the  provisions  of  section  1883 
of  Klrby's  Digest  From  the  Judgment  the 
defendant  has  duly  prosecuted  an  appeal  to 
this  court 

Counsel  for  the  defendant  insists  that  the 
venue  was  not  proved,  and  also  that  there 
is  not  sufficient  evidence  to  sustain  the  ver- 
dict. The  undisputed  evidence  shows  that 
three  horses  and  two  colts  belonging  to  J. 
R.  Hawley  were  shot  in  August,  1907,  that 
both  he  and  defendant  lived  near  the  Hart 
field,  and  that  the  father  of  the  defendant 
made  a  crop  in  the  Hart  field  In  1907.  The 
undisputed  evidence  also  shows  that  the 
Hart  field  Is  situated  In  Jackson  connty. 
Ark.  The  evidence  on  the  part  of  the  state 
showed  that  the  defendant  admitted  to  sev- 
eral witnesses  that  he  had  shot  the  horses 


of  J.  B.  Hawley  In  the  Hart  field.  One  of 
them  stated  that  defendant  pointed  out  to 
him  the  horses  he  had  shot  and  stated  that 
he  had  shot  them  In  the  lower  Hart  field 
Witness  stated  that  he  knew  the  horses  were 
the  horses  of  J.  B.  Hawley,  and  that  the 
Hart  field  was  In  Jackson  county,  Ai^  Oth- 
er witnesses  testified  that,  shortly  after  the 
horses  were  shot,  they  saw  the  tracks  of 
some  horses  and  colts,  and  'also  an  empty 
shotgun  shell  in  the  Hart  field.  The  testimony 
tended  to  show  that  the  wounds  were  inflict- 
ed with  a  shotgun.  The  defendant  denied 
having  shot -the  horses,  and  evidence  was  In- 
troduced in  his  behalf  tending  to  corroborate 
his  testimony;  but  it  has  always  been  the 
settled  rule  in  this  state  that  the  weight  of 
the  evidence  is  a  question  for  the  Jury,  and 
its  verdict  is  binding  on  us,  if  there  Is  suffi- 
cient evidence  to  sustain  It.  We  are  of  the 
opinion  that  there  was  stifflclent  evidence  to 
warrant  the  verdict,  and  therefore  we  will 
not  disturb  it 

Counsel  for  defendant  also  contends  that 
the  court  erred  in  permitting  the  following 
question  and  answer:  "Q.  How  much  were 
the  horses  damaged  by  reason  of  having 
been  shot?  A.  They  were  damaged  some- 
thing like  a  hundred  dollars  worth."  Coun- 
sel for  defendant  objected  to  'the  question, 
but  did  not  assign  it  as  a  ground  of  his  mo- 
tion for  a  new  trial.  Exceptions  to  the  in- 
troduction of  evidence  are  waived,  where 
they  were  not  brought  forward  in  the  mo- 
tion for  a  new  trial,  and  will  not  be  consid- 
ered on  appeal.  Planters'  Mut  Ins.  Asso- 
ciation V.  Hamilton,  77  Ark.  27,  90  S.  W. 
283;  St  L.,  L  M.  &  So.  Ry.  Co.  v.  Baker, 
67  Ark.  631,  55  S.  W.  941;  Young  ▼.  Steven- 
son, 75  Ark.  181,  86  S.  W.  1000;  Allen  v. 
State,  70  Ark.  337,  68  S.  W.  28;  Ince  v. 
State,  77  Ark.  418,  88  S.  W.  818;  Choctaw  & 
Memphis  Ry.  Co.  v.  Goset,  70  Ark.  427,  68 
S.  W.  879;  Mt  Nebo  Anthracite  Coal  Co.  v. 
WlUiamson,  73  Ark.  630,  84  S.  W.  779. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  Is  affirmed. 


PICKETT  et  aL  r.  STATE. 
(Supreme  Court  of  Arkansas.    Oct.  4, 1900.) 

1.  Cbiminal  Law  (S  795*)  —  iNBTBDcnoNS — 
Lesseb  Gbaueb  of  Offenbk. 

Where  there  is  evidence  justifying^  a  con- 
viction of  a  lesser  grade  of  the  offense  included 
in  the  indictment,  it  is  proper  to  submit  the 
question  of  accused's  guilt  of  the  lesser  grade. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  1923;    Dec.  Dig.  I  795.*] 

2.  Hoincinx  (|  809*)— MARHi.AroHTK»— Evi- 
dence. 

Where  the  Jury  could  find  that  accused  shot 
first  under  the  belief,  negligently  formed,  or  that 
a  companion  of  decedent  was  reaching  for  his 
pistol,  when  in  fact  he  was  only  coming  to  hsTC 
a  settlement  of  an  account  with  accnsed,  n 
that  the  jury  could  find  accused  guilty  of  man- 
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■laughter,  the  failare  to  charge  on  manslaughter 
was  teversible  error. 

[EM.   Note.— For   other   cases,   see   Homicide, 
Cent  Dig.  {  655;    Dec.  Dig.  i  809.*] 
8.  HOKICIDE    ({    300*)  — Skut-Dernsk  — IN- 

BTBncnoNS. 

An  instruction  on  self-defense  which  makes 
the  gnilt  or  innocence  of  accused  dependent  on 
the  existence  of  reasonable  grounds  of  belief 
that  be  was  in  danger,  regardless  of  how  the 
danger  appeared  to  him,  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  614-632 ;   Dec.  Dig.  {  300.*] 

4.  WiTNESSM  (S  317*)— Weight  of  Testimoitt 

— Question  fob  Jury. 

The  ^ury,  believing  that  a  witness  had  sworn 

falsely  m  part  and  truthfully  in  part,  should 

reject  the  portion  which  they  believe  to  be  false, 

and  accept  the  portion  they  believe  to  be  true. 

[Ed.   Note. — For  other  cases,   see  Witnesses, 
Cent.  Dig.  i  1080;    Dec  Dig.  |  317.*1 
6.  HouiciDK  (I  234*)  —  Btidbnoi  —  Sum- 

CIEHCT. 

Evidence  hetd  to  sufficiently  connect  one 
with  the  killing  of  another,  so  as  to  justify  bis 
conviction  of  some  degree  of  homicide. 

[E!d.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {f  482-493;  Dec.  Dig.  I  234.*] 

Appeal  from  Circiiit  Ck»tirt,  Union  County; 
George  W.  Hays,  Judge. 

Henry  Pickett  and  another  were  convict- 
ed of  murder  in  the  second  degree,  and  tliey 
appeal.  Reversed,  and  remanded  for  new 
trial. 

Thornton  &  Thornton,  for  appellants.  Hal 
li.  Norwood,  Atty.  Gen.,  and  0.  A.  Cunning- 
bam,  Asst  Atty.  Gen.,  for  the  Stata 

HART,  J.  The  appellants,  Henry  Pickett 
and  Wilson  Pickett,  were  Indicted  in  the 
Calhoun  circuit  court  for  murder  in  the  first 
degree,  committed  by  killing  Charles  Abbott, 
and  on  change  of  venue  to  Union  county 
tbey  were  tried  and  convicted  of  murder  in 
the  second  degree.  Their  sentence  was  fixed 
at  a  period  of  21  years  In  the  state  peni- 
tentiary. An  appeal  has  been  duly  prose- 
cuted to  this  court. 

The  evidence  on  the  part  of  the  state  is 
correctly  abstracted  by  the  Attorney  Gen- 
eral as  follows:  On  the  8th  day  of  Decem- 
ber, 1908,'  Henry  Pickett  went  to  the  store 
of  Bunk  Abbott,  and  told  him  that  he  had 
a  bale  of  cotton  at  the  gin  for  him.  Bunk 
Abbott  told  Henry  Pickett  that  it  was  all 
rigbt;  that  he  would  go  down  there  and  get 
tbe  cotton,  and  Abbott  asked  Pickett  what 
did  be  do  with  the  seed,  and  when  Pickett 
replied  that  the  seed  were  at  the  house,  Ab- 
bott told  him  that  be  owed  him  the  cotton 
and  tbe  seed,  and  that  it  would  not  pay  his 
account  Bunk  Abbott  told  his  brother,  the 
deceased,  Charlie  Abbott,  to  go  down  and 
tag  the  cotton.  Henry  Pickett.  Charlie  Ab- 
bott, and  Wilson  Pickett,  a  brother  of  Henry 
Pickett,  left  the  store  together.  Bunk  Ab- 
bott knew  the  reputation  of  the  two  negroes, 
and  when  he  saw  Wilson  Pickett  leave  with 
tbem,  he  went  down  to  where  they  were  to 
load  tbe  cotton.    After  the  cotton  was  load- 


ed, the  two  Ptckett  negroes  went  to  tbe 
house.  In  a  very  short  time  a  conversation 
took  place  between  Henry  Pickett,  who 
was  sitting  at  the  time  on  the  poreb  at  his 
bouse,  and  Bunk  Abbott,  who  was  at  or 
near  the  gate.  According  to  the  testimony 
of  Bunk  Abbott  and  Hard  Green,  a  negro 
boy  who  was  there  at  the  time  Bunk  Abbott 
told  Henry  Pickett  to  go  down  and  unload 
tbe  cotton,  Henry  said  be  was  not  going. 
Bunk  told  blm  they  would  have  to  have  a 
settlement  He  told  Bunk  to  go  off,  that 
he  did  not  want  to  talk  with  a  drunk  man. 
Bunk  asked  him  if  he  thought  he  was  drunk, 
and  he  told  him  that  be  had  his  account,  and 
put  his  hand  in  his  pocket  to  get  tbe  ac- 
count Henry  replied,  "To  hell  with  you," 
and  Immediately  stepped  into  the  house  and 
came  back  and  commenced  shooting.  Bunk 
and  Charlie  Abbott  then  approached  the 
bouse,  and  also  began  firing.  Hard  Green 
saw  Wilson  Pickett  in  the  bouse  during  the 
shooting,  and  Ira  Newton,  who  was  about 
100  yards  away,  testified  tliat  he  saw  "tbe 
darkey"  at  tbe  comer  ot  the  room  at  the 
"Ii"  of  the  house  run  into  the  house  immedi- 
ately after  he  had  heard  some  shots.  A  lit- 
tle bit  later  Newton  saw  botb  negroes  come 
from  around  tbe  house.  One  was  carrying 
a  single-barreled  shotgun,  and  the  other  a 
rifle.  As  they  passed  Newton,  they  were 
asked  if  any  one  got  hurt  Henry  said 
that  he  was  shot  In  the  leg,  and  Wilson 
said  they  come  and  got  our  cotton.  The 
negroes  fled  the  country,  and  were  finally 
captured  at  Monroe,  La.  Bunk  Abbott  was 
shot  in  the  arm  and  in  the  chin.  The  shot 
struck  the  back  of  his  arm  near  tbe  wrist 
bone,  and  came  out  on  the  inside  of  his 
arm  near  the  elbow.  Charlie  Abbott  was 
shot  In  the  left  arm.  and  a  load  of  squirrel 
shot  penetrated  bis  breast  over  the  heart 
There  were  44  squirrel  shot  holes  In  his 
breast  covering  a  space  of  about  six  Inches. 
The  circumstances  In  regard  to  the  kill- 
ing as  testified  to  by  the  defendant  Henry 
Pickett  is  as  follows:  "I  am  one  of  tbe 
defendants.  We  had  been  to  town  that  day, 
and  did  not  have  any  dinner,  and  I  was 
hungry,  and  I  went  In  the  kitchen  and  asked 
my  wife  how  near  supper  was  ready,  and 
she  replied  that  It  would  be  ready  In  a  few 
moments,  and  I  went  back  and  sat  down  on 
tbe  porch,  and  Mr.  Abbott  says,  'Henry, 
come  out  here  and  get  in  this  wagon  and 
go  back  to  town  with  me.'  I  said,  'Mr.  Ab- 
bot, you  have  plenty  of  help  without  me.' 
He  says:  'Damn  that;  this  Is  your  cotton, 
and  I  want  you  to  go  back  to  town  and  un- 
load it'  I  started  to  tell  him  something, 
and  he  said  again,  'Come  out  here.'  I  start- 
ed to  go  out  there,  and  then  concluded  I  had 
better  stay  where  I  was,  and  said  to  him 
that  I  bad  better  stay  where  I  was,  as  he 
did  not  look  right  He  says,  'You  damn 
son  of  a  bitch,  come  out  of  there,'  and  I 
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told  blm  I  was  not  coming,  and  he  said,  'If 
you  don't  come  out  of  there,  I  am  coming 
in  there.'  He  said,  'You  may  think  I  have 
no  right  to  come  in  there,  but  I  will  show 
you.'  I  said,  'I  have  got  nothing  to  say 
about  that.'  He  then  pulled  bis  gun  out  and 
started  in.  He  got  about  halfway  between 
the  gate  and  the  doorsteps  where  I  was  sit- 
ting. I  was  still  sitting  there,  and  he  had 
the  gun  in  bis  hand.  I  did  not  think  he  was 
going  to  shoot  me,  and  I  just  stayed  there. 
I  stayed  there  until  he  stepped  up  to  me, 

and  when  he  gets  up  to  me,  he  says  'B 

G ,  you  get  up  and  come  out  of  here.'    I 

set  there  Just  a  second,  and  then  I  gets  up 
and  whirls  right  quick  In  the  house.  He 
then  shoots  at  me  three  or  four  times,  may- 
be five,  and  then  he  started  in  the  house. 
Mr.  Bunk  was  running  in  this  way  shoot- 
ing, and  Mr.  Charlie  was  shooting  this  way 
[indicating].  My  children  and  my  wife  were 
scared  nearly  to  death.  My  children  was 
running  around  after  me  hollering  and 
screaming.  And  they  were  Just  shooting 
every  way.  My  wife  bad  been  cleaning  up 
and  scrubbing  that  day.  I  ran  to  the  comer 
where  I  generally  kept  my  gun,  and  I  did 
not  find  it,  and  I  ran  to  the  bed  and  found 
my  gun  where  they  had  put  it  while 
they  were  cleaning  up.  1  grabbed  my  gun 
and  began  shooting  at  them.  I  did  not  have 
but  one  shell,  and  I  shot  It,  and  then  I  ran 
back  and  got  my  ride  and  began  shooting 
at  them.  I  shot  both  the  shotgun  and  rifle. 
My  brother  did  not  shoot  at  all.  He  had 
nothing  to  do  with  the  difficulty.  I  did  not 
have  any  pistol  that  day — ^never  owned  one 
in  my  life.  After  the  shooting  I  ran  out  of 
the  back  door  and  into  the  field  where  we 
saw  Mr.  Porter.  We  then  went  off  into 
Louisiana.  My  family  consists  of  a  wife 
and  three  children,  the  oldest  is  14  years, 
the  middle  one  2  years,  and  the  youngest 
10  months  old.  They  were  all  in  the  house 
running  around  scared  to  deatti.  The  rea- 
son I  did  not  go  back  to  town  with  the 
wagon  was  that  my  wife's  mother  was  about 
to  die."  The  testimony  of  Wilson  Pickett  la 
substantially  the  same  as  that  of  Henry 
Pickett 

Counsel  for  appellant  correctly  contends 
that  the  court  erred  In  refusing  to  instruct 
the  jury  on  voluntary  manslaughter.  The 
facts  in  the  present  case  bring  it  squarely 
within  the  principle  annoimced  in  the  case 
of  Allison  V.  State,  74  Ark.  444,  86  S.  W.  409. 
Mr.  Justice  Riddick,  speaking  for  the  court, 
said:  "In  each  case,  then,  the  question  of 
whether  it  is  proper  to  submit  to  the  Jury 
the  question  of  the  defendant's  guilt  of  any 
particular  grade  of  offense  included  in  the 
indictment  must  be  answered  by  considering 
whether  there  is  evidence  which  would  jus- 
tify a  conviction  for  that  offense.  In  this 
case  there  was  evidence  that  tended  to  show 
that  the  defendant  shot  Baldwin  because 
Baldwin  cursed  him,  and  then  attempted  to 
draw  a  pistol  upon  blm  in  a  threatening  man- 


ner. The  presiding  Judge  may  have  conclud- 
ed that  if  the  Jury  believed  tills  evidence, 
they  should  acquit,  and  that  therefore  this 
evidence  did  not  justify  an  instruction  In 
reference  to  manslaughter.  But  the  Jury  may 
have  accepted  a  part  of  this  evidence  as  true, 
and  rejected  other  portions  of  it  as  untrue. 
They  may  bav«  concluded  that  the  defendant 
shot  under  the  belief  that  he  was  about  to  be 
assaulted,  but  that  he  acted  too  hastily  and 
without  due  care,  and  was  therefore  not 
justified  In  taking  life  under  the  circum- 
stances. It  is  not  always  necessary  to  show 
that  the  killing  was  done  in  the  beat  of  pas- 
sion to  reduce  the  crime  to  manslaughter; 
for,  where  the  killing  was  done  because  the 
slayer  believes  that  be  is  In  great  danger,  but 
the  facts  do  not  warrant  such  belief,  It  may 
be  murder  or  manslaughter,  according  to  the 
circumstances,  even  though  there  be  no  pas- 
sion. Or,  when  the  slayer,  though  acting  In 
self-defense,  was  not  hunself  free  from  blame, 
the  crime  may  be  only  manslaughter.  Wal- 
lace T.  United  States,  162  U.  S.  460,  16  Sup. 
Ct  859,  40  L.  Ed.  1039.  The  mere  fact  that 
a  man  believes  that  he  is  in  great  and  im- 
mediate danger  of  life  or  great  t>odily  harm 
does  not  of  itself  Justify  blm  in  taking  life. 
There  must  be  some  grounds  for  such  belief, 
or  the  law  will  not  excuse  him  for  taking 
the  life  of  another.  But  If  the  slayer  acts 
from  an  honest  belief  that  it  is  necessary  to 
protect  himself,  and  not  from  malice  or  re- 
venge, even  though  he  formed  such  conclu- 
sion hastily  and  without  due  care,  and  when 
the  facts  did  not  Justify  It,  still  under  such 
a  case,  although  such  a  belief  on  his  part 
will  not  fully  Justify  blm,  it  may  go  In  miti- 
gation of  the  crime  and  reduce  the  homicide 
to  manslaughter.  Stevenson  v.  United  States, 
162  U.  S.  313,  16  Sup.  Ct.  839,  40  Li.  Ed.  980." 
So  in  the  present  case  the  jury,  exercising  its 
right  to  accept  such  portions  of  the  testimony 
as  it  believed  to  be  true,  and  to  reject  that 
believed  to  be  false,  might  have  found  that 
there  was  not  only  provocation  by  words,  but 
that  there  was  an  overt  act  on  the  part  of 
the  deceased  and  his  brother.  In  short  the 
jury  might  bare  found  that  the  defendants 
shot  first,  but  that  they  did  so  under  the  be- 
lief, formed  too  hastily  and  negligently,  that 
Bunk  Abbott  was  reaching  for  his  pistol 
when  in  reality  be  was  only  coming  in  for  the 
purpose  of  having  a  settlement  with  the  de- 
fendants. As  there  was  at  least  some  sub- 
stantial evidence  upon  which  the  Jury  might 
have  found  the  defendants  guilty  of  voluntary 
manslaughter,  the  defendants  bad  a  right  to 
an  instruction  on  that  question. 

Inasmuch  as  there  must  t>e  a  reversal  on 
account  of  the  failure  to  instruct  on  man- 
slaughter, we  shall  take  occasion  to  caution 
the  court  in  regard  to  the  form  of  instruction 
No.  4.  To  say  the  least  of  it,  the  instniction 
was  ambiguous.  It  might  be  construed  to 
make  the  guilt  or  innocence  of  the  defendants 
dependent  upon  the  existence  of  reasonable 
grounds  of  belief  that  they  were  In  danger, 


Digitized  by 


Google 


regardless  of  bow  the  danger  appeared  to 
them.  Burton  ▼.  State,  85  Ark.  48,  106  S.  W. 
942;  Hoard  v.  State,  80  Ark.  87,  95  S.  W, 
1002;  Magness  v.  State,  67  Ark.  699,  60  S. 
W.  554,  69  S.  W.  529;  Smith  T.  State,  69  Ark. 
132,  26  S.  W.  712,  43  Am.  St  Rep.  20. 
'  Counsel  for  appellants  also  insists  that  the 
oral  Instruction  given  In  regard  to  the  credi- 
bility of  witnesses  was  erroneous  because  it 
warranted  the  Jury  In  disregarding  testimony 
which  it  belie-ved  to  be  true,  if  it  came  from 
a  witness  whom  the  Jury  believed  bad  sworn 
falsely  to  some  other  material  fact  While 
the  instruction  might  have  been  couched  in 
clearer  language,  we  do  not  think  It  suscep- 
tible of  that  construction.  It  in  effect,  told 
the  jury  that  if  they  bellCTed  a  witness  had 
sworn  falsely  In  part  and  truthfully  In  part 
they  should  reject  that  portion  which  they 
believed  to  be  false  and  accept  that  part 
they  believed  to  be  true.  It  is  therefore  not 
in  conflict  with  the  rule  announced  In  the 
cases  of  Bloom  v.  State,  68  Ark.  336,  68  8. 
W.  41,  and  of  Frazler  t.  State,  66  Ark.  242, 
19  S.  W.  838. 

Counsel  for  appellants  next  contend  that 
there  Is  no  evidence  connecting  Wilson  Pick- 
ett with  the  killing.  We  cannot  agree  with 
their  contention  In  this  respect  There  was 
evidence  tending  to  show  that  both  defend- 
ants were  in  the  house  during  the  time  of  the 
shooting,  and  that  two  guns  were  used.  Both 
the  defendants  left  immediately  after  the 
shooting,  each  carrying  a  gun. 

For  the  error  In  refusing  to  Instruct  the 
Jury  on  manslaughter,  the  Judgment  Is  re- 
versed, and  the  cause  remanded  for  a  new 
triaU 


CHOWNING  V.  STATE. 
(Supreme  Court  of  Arkansas.   Oct   4,   1909.) 

1.  HouiciDi:  (S  86*)— Assault  with  Intent 
TO  Kili^-Elements. 

A  specific  intent  to  take  the  life  of  the 
person  assaulted  is  an  essential  elemeat  of  as- 
sault to  kill,  defined  by  Kirby's  Dig.  §  1588. 

[Ed.   Note. — For   other  cases,   see   Homicide, 
Cent  Dig.  {  112;    Dec.  Dig.  {  86.*] 

2.  Homicide  (5  94*)— Assault  with  Intent 
to   KILI/— Dkunkenness. 

In  defense  of  a  prosecution  for  assault  with 
intent  to  kill,  it  may  be  shown  that  at  the 
time  of  the  assault  accused  was  so  drunk  that 
he  could  not  have  entertained  the  intent  neces- 
sary to  constitute  the  crime. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  f  122;   Dec.  Dig.  {  94.»] 

3.  Homicide  (i  294*)— Assault  to  Kill— In- 
STBUCnON- 1  ntoxication  . 

In  a  prosecution  for  assault  to  kill,  a  re- 
quest to  charge  that  if  defendant  was  so  intox- 
icated that  he  was  not  conscious  of  what  he  was 
doing  at  the  time,  being  drunk  to  the  extent  that 
he  could  have  had  no  specific  intent  to  kill, 
he  could  not  then  be  guilty  of  an  assault  to 
kill,  was  Improperly  refused. 

[Ed.   Note.— For  other  cases,   see  Homicide. 
Dea  Dig.  §  294.»] 


Appeal  from  Circuit  Court,  Cross  County; 
Frank  Smith,  Judge. 

Guy  Chownlng  was  convicted  of  assault 
to  kill,  and  he  appeals.  Reversed  and  re- 
manded. 

The  appellant  was  convicted  of  the  crime 
of  an  assault  with  Intent  to  kill  one  Joe  Lew- 
ellen.  The  evidence  for  the  state  tended  to 
support  the  verdict  The  evidence  for  appel- 
lant tended  to  show  that  at  the  time  of  the 
assault  appellant  was  under  the  Influence  of 
intoxicating  liquor  to  such  an  extent  as  to 
be  Incapable  of  forming  the  specific  intent  to 
take  the  life  of  Lewellen.  Appellant  testified 
that  he  remembered  getting  drunk,  but  lost 
consciousness,  and  knew  nothing  about  his 
fight  with  Lewellen. 

The  court,  among  other  instructions,  gave 
the  following: 

"(2)  The  crime  of  assault  to  kill  Is  commit- 
ted when  one  person  assaults  another  under 
such  circumstances  that,  had  death  resulted 
from  the  assault,  the  person  committing  the 
assault  would  have  been  guilty  of  the  crime 
of  murder  in  either  the  first  or  murder  In  the 
second  degree.  It  becomes  necessary,  there- 
fore, that  the  crime  of  murder  and  Its  de- 
grees be  defined  to  you." 

"(8)  A  specific  Intent  to  kill  Is  not  neces- 
sary to  constitute  the  crime  of  murder  In  the 
second  degree;  under  our  statute  the  law 
being  that  the  Intention  to  drink  may  fully 
supply  the  place  of  malice  aforethought,  so 
that,  If  one  voluntarily  becomes  too  drunk  to 
know  what  he  Is  about,  and  then,  without 
provocation,  assaults  and  beats  another  to 
death,  he  commits  murder,  the  same  as  If 
he  was  sober." 

The  court  refuse^  the  following: 

"If  you  find  and  believe  from  the  evidence 
that  the  defendant  was  intoxicated  to  that 
extent  that  he  was  not  conscious  of  what  he 
was  doing,  being  drunk  to  the  extent  that  he 
could  have  no  specific  Intent  to  kill,  that  un- 
der the  law  he  would  not  be  guilty  of  murder 
in  either  the  first  or  second  degree,  he,  there- 
fore, could  not  be  guilty  of  an  assault  to  lilll." 

The  appellant  duly  excepted  to  the  ruling 
of  the  court  In  giving  and  refusing  the  above 
prayers. 

J.  C.  Brookfleld  and  J.  T.  Patterson,  for  ap- 
pellant Hal  ti.  Norwood,  Atty.  Gen.,  and  C. 
A.   Cunningham,  Asst  Atty.   Gen.,   for  the 

State. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  Instructions  were  misleading.  To  con- 
stitute the  crime  of  an  assault  "with  Intent 
to  murder  or  kill"  under  the  statute  (section 
15S8,  Kirby's  Dig.)  a  specific  Intent  to  take 
the  life  of  the  person  assaulted  must  be 
shown.  See  Lacefleld  v.  State,  34  Ark.  273, 
36  Am.  Rep.  8 ;  Scott  v.  State,  40  Ark.  156,  4 
S.  W.  750 ;  Chrisman  v.  State,  54  Ark.  283,  15 
S.  W.  889,  20  Am.  St.  Rep.  44.    It  takes  both 
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the  "eril  Intent  and  the  almultaneona  result- 
ing act"  to  complete  a  crime  of  this  nature. 
1  Blsh.  Crlm.  Law,  St  729,  730,  781,  735. 
Where  offenses  can  be  committed  only  by  do- 
ing "a  particular  thing  with  a  specific  Intent, 
It  may  be  shown  that  at  the  time  of  doing 
the  thing  charged  the  accused  was  so  drunk 
that  he  could  not  have  entertained  the  intent 
necessary  to  constitute  the  crime."  Chris- 
man  V.  State,  supra ;  Wood  v.  State,  34  Ark. 
341,  36  Am.  Rep.  13. 

In  Byrd  v.  State,  76  Ark.  286,  88  S.  W.  974, 
which  the  Attorney  General  cites  to  sustain 
the  ruling  of  the  court,  we  held  that  "If  one 
Toluntarlly  becomes  too  drunk  to  know  what 
be  Is  about,  and -then  without  provocation  as- 
saults and  beats  another  to  death,  he  com- 
mits murder  In  the  second  degree  Just  as  If 
he  was  sober."  But  the  case  Is  not  applica- 
ble here,  for  the  reason  that  It  was  a  case  of 
murder  In  the  second  degree,  and  there  may 
be  cases  of  murder  in  the  second  degree 
where  no  specific  Intent  to  kill  Is  shown.  As 
Judge  Rlddick  says:  "No  specific  intent  to 
kill  is  necessary  to  constitute  the  crime  of 
murder  In  the  second  degree  under  our  stat- 
ute." "To  commit  murder"  In  the  second  de- 
gree "one  need  not  intend  to  take  life,  but  to 
be  guilty  of  an  attempt  to  murder  he  must  so 
Intend.  It  Is  not  sufficient  that  his  act,  bad 
it  proved  fatal,  would  have  been  murder." 
1  Bishop,  Cr.  Law,  {  730. 

The  court  erred  In  Its  charge.  The  Judg- 
ment Is  therefore  reversed,  and  the  cause  la 
remanded  for  new  triaL 


HANSON  T.  ANDERSON. 
(Supreme  Court  of  Arkansas.     June  28,  1909.) 

1.  Appeal  and  Bbbob  ({  671  •)— Review — 
Recobd. 

Only  such  assignments  of  error  as  appear 
on  the  record  can  be  considered  on  appeal. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2867;    Dec  Dig.  i  671.*] 

2.  Appeai,  and  Errob  (|  616*)— "Record." 

The  "record"  in  a  case  at  law  consists  of 
the  record  proper  and  the  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2332 ;   Dec.  Dig.  §  516.* 

For  other  definitions,  see  Words  and  Pbrasea, 
vol.  7,  pp.  6008-6014 ;  vol.  8,  p.  7781.] 

8.  Appeal  and  Ebbob  ({  653*)— Bill  of  Ex- 
ceptions—Correction. 

A  skeleton  bill  of  exceptions,  containing 
no  evidence  and  no  instructions,  but  a  notation, 
"None  furnished  the  clerk,"  cannot  be  corrected 
by  the  appellate  conrt,  though  appellant  states 
that  the  trial  court  stenographer  left  no  report 
with  the  clerk,  and  claims  to  have  no  record 
of  the  case  or  recollection  of  having  taken  a 
stenographic  report  thereof;  bat  ail  the  appel- 
late court  can  do  in  regard  to  the  record,  which 
is  made  when  the  bill  is  allowed  by  the  judge 
and  filed  by  the  clerk,  is  to  compel  the  clerk  to 
transmit  it  properly  transcribed  and  certified, 
BO  that  appellant's  remedy  was  by  seasonable 
application  to  the  trial  conrt  to  compel  action 
by  the  stenographer,  or  by  preparing  and  sub- 


mitting to  the  trial  court  a  bill  of  exceptions  a» 
though  there  had  been  no  stenographer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2818;  Dec.  Dig.  {  053.*] 
4.  BxcEPTioNB,  Bill  of  ({  1*)— Office  of 

Bill  of  Exceptions. 

The  office  of  a  bill  of  exceptions  U  to  bring 
on  the  record  such  matters  as  are  not  already  i 
part  of  the  record  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of.  Cent.  Dig.  S  1 ;   Dec  Dig.  i  1.*] 

Appeal  from  Circuit  Court,  Lafayette 
County ;  Jacob  H-  Carter,  Judge. 

Action  by  Reuben  Anderson  against  R. 
H.  Hanson.  From  a  Judgment  for  plaintiff, 
on  appeal  from  a  Justice  of  the  peace,  de- 
fendant appeals.    Affirmed. 

D.  It.  King,  tor  appellant 

HART,  J.  This  is  an  appeal  by  R.  H. 
Hanson  from  a  Judgment  rendered  against 
him  In  the  Lafayette  circuit  court  In  favor 
of  Reuben  Anderson  for  $82.60.  The  suit 
v^as  originally  brought  by  Anderson  against 
Hanson  In  a  Justice  of  the  peace  court 
for  $82.60,  alleged  to  be  due  him  for  work 
done  on  a  levee.  On  appeal,  this  court  can 
only  consider  such  assignments  of  error  as 
appear  upon  the  record.  In  cases  at  law, 
the  record  consists  of  what  is  generally 
called  the  record  proper  and  the  bill  of  ex- 
ceptions. In  the  present  case  what  counsel 
for  appellant  calls  a  skeleton  bill  of  excep- 
tions was  filed.  None  of  tlie  evidence  ad- 
duced at  the  trial  and  none  of  the  instruc- 
tions given  by  the  court  are  contained  in  It 
There  is  no  direction  to  the  clerk  to  copy 
the  stenographer's  report  The  bUl  of  ex- 
ceptions, after  reciting  the  term  of  the  court 
at  which  the  case  was  tried  and  the  pre- 
siding judge,  continues  as  follows:  "The 
plaintiff,  to  maintain  the  issues  on  his  part 
Introduced  the  following  testimony.  (None 
furnished  the  cleric)"  The  same  notation 
Is  made  concerning  tlie  testimony  of  the 
defendant  and  the  Instructions  of  the  court. 
At  a  subsequent  term  of  the  court  appel- 
lant Hanson,  filed  a  motion  to  correct  the 
record.  In  which  he  states  that  Mr.  Paul 
Cella  was  the  stenographer  of  the  court 
and  that  he  left  no  stenographic  report  of 
the  evidence  with  the  clerk.  He  further 
states  that  said  stenographer  claims  to  have 
no  record  of  the  case,  and  no  recollection 
of  having  taken  a  stenographic  report  of  the 
same. 

The  record  Is  made  when  the  bill  is  al- 
lowed by  the  Jndge  and  filed  by  the  clerk. 
This  court  has  nothing  to  do  with  making 
or  directing  to  be  made  the  record  of  the 
trial  court  It  can  only  compel  the  clerk 
to  transmit  to  this  tribunal  the  record  of 
the  trial  court  properly  transcribed  and 
certified  to  by  blm.  If  the  stenographer 
failed  to  do  the  duty  required  of  blm  by 
the  statutesl  appellant  should  either  have 
taken  some  appropriate  action  before  the 
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trial  judge  to  have  compelled  blm  to  per- 
form It,  or  should  bare  himself  prepared 
and  tendered  to  the  presiding  judge  his  bill 
of  exceptions,  before  the  time  for  so  doing 
had  expired.  In  short,  be  should  In  apt 
time  either  have  applied  to  the  presiding 
judge  to  compel  the  stenographer  to  furnish 
his  report  of  the  trial,  or  be  should  have 
himself  or  by  bis  counsel  have  prepared  and 
submitted  to  the  presiding  judge  his  bill  of 
exceptions,  just  as  if  there  bad  been  no 
stenographer  present  at  the  trial  to  report 
the  proceedings  thereof. 

The  office  of  a  bill  of  exceptions  is  to 
bring  on  the  record  such  matters  as  are  not 
already  a  part  of  tbe  record  in  the  case. 
Berger  t.  Houghton,  84  Ark.  842,  105  S.  W. 
582,  and  cases  cited;  Lesser,  as  Assignee, 
T.  Banks  et  al.,  46  Ark.  482;  St.  L.,  I.  M.  &  S. 
Ry.  Co.  V.  Godby,  45  Ark.  485.  The  state  of 
tbe  record  as  presented  does  not  warrant  a 
reversal. 

Judgment  stands  affirmed. 


TATE  T.  STATE. 
(Supreme  Court  of  Arkansas.    Oct.  4,  1909.) 

Witnesses  (J  389*)— Ikpeachment— Contra- 
DicTOBT  Statements— CoLLATiRAi,  Matters. 
Evidence,  on  a  prosecution  for  stealing  pigs, 
which  defendant  and  his  witness  T.  shot,  but 
which  defendant  claimed  belonged  to  him,  that 
immediately  after  the  shooting,  which  was  seen 
by  D.,  D.  asked  T.  why  he  and  defendant  ran 
off  when  D.  fired  a  gun,  and  T.  replied  that 
they  heard  some  turkeys  in  tbe  woods,  and 
thought  they  would  go  down  there  and  tiy  to 
shoot  one,  was,  on  foundation  being  laid  by 
T.  being  aslsed  if,  and  denying  that,  be  made 
the  statement,  admissible  to  impeach  T.,  who 
Iiad  testified  to  a  contradictory  account  of  what 
they  did  immediately  after  the  killing,  by  say- 
ing that  they  put  the  pigs  in  sacks  and  rode 
to  defendant's  home ;  such  evidence  not  being 
an  attempt  to  contradict  T.  on  a  collateral 
matter,  the  conduct  of  T.  and  defendant  bear- 
ing on  the  question  of  intent  whether  they  kill- 
ed the  pigs  in  good  faith,  believing  they  l>e- 
longed  to  defendant,  or  whether  they  did  so 
with  the  criminal  intent  to  deprive  the  true 
owner  of  his  property. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1243-1245;    Dec  Dig.  i  383.*J 

Error  to  Circuit  Court,  Jefferson  County; 
Antonio  B.  Grace,  Judge. 

Mose  Tate  appeals  from  a  conviction.  Af- 
firmed. 

Hal  L.  Norwood,  Atty.  Gen.,  and  C.  A.  Cun- 
ningham, Asst  Atty.  Gen.,  for  tbe  State. 

Mcculloch,  C.  J.  Defendant,  Mose  Tate, 
was  convicted  of  bog  stealing,  and  appeals 
to  this  court  He  and  Willis  Tillman,  Will 
Lasky,  and  George  Robinson  were  jointly  in- 
dicted for  tbe  crime,  and  be  was  tried  sep- 
arately and  convicted.  Tbe  evidence  shows 
that  tbe  parties  named  killed  several  pigs, 
owned  by  one  Bannister  Tate,  and  carried 
them    to   defendant's    home,    and    converted 


them  to  their  own  nse..  The  pigs  were  killed 
in  tbe  woods  near  Bannister  Tate's  home. 
There  is  no  controversy  about  tbe  fact  of 
these  parties  killing  and  carrying  away  the 
pigs ;  but  defendant  contends  that  he  owned 
them.  The  evidence  was  conflicting  on  this 
issue;  but  it  was  sufficient  to  sustain  tbe 
flndmg  of  the  Jury  that  Bannister  Tate  own- 
ed the  hogs,  and  that  these  parties  killed 
them  with  the  knowledge  that  they  did  not 
belong  to  defendant,  Mose  Tate,  and  with 
the  felonious  Intent  to  deprive  the  owner  of 
bis  property. 

Aside  from  the  question  as.  to  the  suffi- 
ciency of  tbe  evidence  raised  .in  .the  motion 
for  new  trial,  tbe  only  assignment  of  error 
is  as  to  tbe  ruling  of  tbe  court  in  permitting 
witness  Kelly,  in  rebuttal,  to  testify  con- 
cerning a  conversation  between  Willis  Till- 
man, some  time  after  tbe  pigs  were  stolen, 
and  Will  Durden,  a  state's  witness,  who  was 
near  by  in  the  woods  and  saw  these  parties 
shoot  the  pigs.  Witness  Kelly  testified  that 
Will  Durden  asked  Tillman  why  they  ran 
off  when  they  (Durden  and  one  (Jolden)  flred 
a  gun,  and  that  Tillman  replied:  "We  heard 
some  turkeys  in  the  woods,  and  thought  that 
we  would  go  down  there  and  see  if  we  could 
kill  one." 

The  foundation  for  tbe  contradiction  of 
Tillman  was  properly  laid.  He  was  asked, 
while  on  tbe  witness  stand,  if  he  bad  not 
made  that  statement  to  Will  Durden,  and  de- 
nied that  be  had  done  so.  He  was  accused 
of  this  crime  in  the  same  indictment,  and 
was  a  witness  in  behalf  of  the  defendant. 
He  gave  a  contradictory  account  of  the  con- 
duct of  the  parties  immediately  after  the 
hogs  were  killed,  by  saying  that  they  put 
the  pigs  in  sacks  and  rode  over  to  defend- 
ant Mose  Tate's  home.  This  statement  made 
to  Durden  gives  another  account  as  to  what 
they  did,  and  was  admissible  for  tbe  pur- 
pose of  impeaching  the  credibility  of  Till- 
man as  a  witness.  It  la  not  an  attempt  to 
contradict  the  witness  on  a  collateral  mat- 
ter, as  the  conduct  of  these  parties  imme- 
diately after  shooting  the  pigs,  when  they 
discovered  Durden  and  Golden  in  the  woods, 
was  under  investigation,  for  the  purpose  of 
ascertaining  the  Intent  with  which  they  kill- 
ed the  pigs — ^whether  they  killed  them  in 
good  faith,  believing  them  to  be  the  property 
of  defendant  Mose  Tate,  or  whether  they  did 
so  with  tbe  criminal  Intent  to  deprive  tbe 
true  owner  of  his  property. 

Judgment  affirmed. 


HARPER  et  al.  v.  STATR 
(Supreme  Court  of  Arkansas.     June  28,  1909.) 
1.  Intoxicating  Liquors  (g  159*)— Salk  of 
LiQUOBs  to  Minors — Offense. 

Tt3e  offense  of  selling  liquor  to  a  minor,  in 
violation  of  the  statute  making  it  a  misdemeanor 
to  sell  liquor  to  any  minor,  is  complete  when 
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the  sale  ia  made  to  a  minor;  the  galltr  intent 
of  the  seller  being  immaterial,  so  that  toe  seller 
is  liable,  though  he  honestly  believes  that  the 
buyer  ia  of  full  age. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  g  172 ;  Dec.  Dig.  {  159.*] 

2.  iwtoxicatinq  ia<iuobs  (s  158*)— sale  of 
Liquors  to  Minobs— Offxnse. 

A  wholesale  and  retail  liquor  dealer,  who, 
on  receiving  from  a  minor  in  another  state  an 
order  for  whisky  to  be  shipped  by  a  carrier  to 
him,  filled  the  order  and  delivered  the  whislty 
to  the  carrier,  was  guilty  of  selling  liquor  to  a 
minor,  though  he  was  ignorant  of  the  minority 
of  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  172;   Dec.  Dig.  g  159.*] 

3.  Saixb  a  1*)—C0NTRA0TB— Elements. 

A  contract  of  sale,  like  all  other  contracts, 

consists  of  an  agreement  between  the  parties, 

and  in  addition  thereto  a  delivery  of  the  chattel. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 

Dig.  J  3;   Dec.  Dig.  {  l.»] 

4.  Sales  (g  161*)—Deliveby— Passing  of  Ti- 
tle. 

A  delivery  of  goods  by  a  seller  to  a  carrier 
in  pursuance  of  an  order  from  the  buyer  to  ship 
is  a  delivery  to  the  buyer,  especially  where  the 
title  as  evidenced  by  the  bill  of  lading  is  made 
in  the  name  of  the  buyer  as  consignee. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  gg  377-379 ;  Dec.  Dig.  g  161.»] 

5.  Sales  (g  201*)—Delivebt— Passing  of  Ti- 
tle. 

Where  a  contract  of  sale  is  silent  as  to  the 
particular  carrier  by  whom  the  goods  are  to  be 
transported,  a  delivery  by  the  seller  to  a  carrier 
in  the  usual  and  ordinary  course  of  business 
transfers  the  property  to  the  buyer,  though  the 
latter  may  in  the  first  instance  designate  the 
particular  carrier. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  g  535;   Dec.  Dig.  g  201.*] 

C.  Intoxicatino  Liqtjobs  (I  147*)— Sales- 
Place  OF  Sale. 

A  liquor  dealer  received  at  his  place  of  basi- 
ness  an  order  for  whisky  from  a,  nilnor  residing 
in  a  distant  city,  the  order  inclosing  the  price, 
and  requesting  the  sending  of  the  whisky  on  the 
evening  train  of  that  day.  The  dealer  accepted 
the  offer,  and  segregated  from  his  stock  the 
whisky,  and  delivered  the  same  to  a  carrier,  ad- 
dressed to  the  minor,  and  obtained  a  bill  of  lad- 
ing for  the  minor,  in  which  the  latter  was 
named  as  consignee.  Held,  that  the  title  to  the 
whisky  passed  to  the  minor  at  the  dealer's  place, 
rendering  the  dealer  liable  for  selling  liquor 
there  to  a  minor. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  g  1C2;  Dec.  Dig.  g  147.»] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty, Ft  Smitb  District ;  Daniel  Hon,  Judge. 

George  W.  Harper  and  another  were  con- 
victed of  selling  liquors  to  a  minor,  and  they 
appeal.    Affirmed. 

Brtzzolara  &  Fltzliagh,  for  appellants. 
Hal.  L.  Norwood,  Atty.  Gen.,  and  0.  A.  Cun- 
ningham, Asst.  Atty.  Gen.  (June  P.  Wooten, 
of  counsel),  for  the  State. 

FRADENTHAL,  J.  The  defendants,  George 
W.  Harper  and  C.  P.  Wilson,  were  convicted 
of  the  offense  of  selling  ardent  liquors  to  a 
minor  in  the  Ft  Smith  district  of  Sebastian 
county,  and  they  hare  taken  an  appeal  from 
that  conviction  to  this  court 


The  evidence  tended  to  establish  the  fol- 
lowing facts:  The  defendants  are  licensed 
wholesale  and  retail  liquor  dealers  doing  busi- 
ness in  the  city  of  Ft  Smith,  Ark.  Christo- 
pher Russell  is  a  minor,  about  16  years  old. 
residing  at  Warner,  In  the  state  of  Oklahoma, 
a  station  on  the  Midland  Talley  Railway,  Su 
miles  west  of  Ft  Smith.  On  September  17, 
1908,  Christopher  Russell,  seeing  a  circular 
advertisement  of  defendants,  sent  to  defend- 
ants a  letter,  In  which  he  made  an  order  for 
one  gallon  of  whisky.  The  letter  Is  as  fol- 
lows: "Warner,  Okla.,  September  17,  1908. 
Harper  &  Wilson:  Enclosed  you  will  find  $3.- 
00,  for  which  please  send  me  one  (1)  gallon 
of  rock  and  rye  whisky.  I  want  8  shorts. 
Be  sure  and  send  on  the  evening  train  to-day. 
Your  customer,  Christy  Russell,  Warner, 
Okla.  Don't  fail  to  send  on  evening  train." 
The  $3  sent  in  the  letter  was  a  sufficient 
amount  to  pay  for  the  whisky  and  the  charges 
for  carriage  from  Ft  Smith  to  Warner.  The 
defendants  did  not  know  Christopher  Russell, 
and  did  not  know  that  he  was  a  minor.  But 
they  accepted  the  order,  and  on  September 
18, 1908,  they  delivered  to  the  Midland  Valley 
Railway,  a  common  carrier,  at  Ft  Smith, 
Ark.,  the  gallon  of  whisky  duly  addressed  tu 
Christopher  Russell  at  Warner,  Okl. ;  and 
at  their  request  the  carrier  executed  a  bill 
of  lading  for  the  whisky,  in  which  Christo- 
pher Russell  was  named  as  consignee.  The 
whisky  was  shipped  by  freight  train,  and  the 
defendants  paid  the  freight.  It  appears  that 
there  is  a  passenger  train  leaving  Ft  Smith 
on  this  railroad  in  the  afternoon,  and  which 
arrives  at  Warner  about  7  o'clock  p.  m.,  and 
that  express  packages  are  carried  on  this 
train,  but  ordinarily  no  freight  Christopher 
Russell  got  the  whisky  at  the  depot  at  War- 
ner. 

It  Is  contended  by  defendants  that  they 
cannot  be  convicted  of  this  offense  of  aelltng 
intoxicating  liquors  to  a  minor,  for  the  rea- 
son that  they  did  not  know  that  Christopher 
Russell  was  a  minor;  that  on  this  account 
they  had  no  criminal  intent,  and  therefore 
could  not  be  guilty  of  a  criminal  offense. 
The  statute  under  which  the  defendants  were 
convicted  provides  that  "any  person  who 
shall  seU  or  give  away  either  for  himself  or 
another,  or  be  Interested  In  the  sale  or  giving 
away  of  any  ardent,  vinous,  malt  or  ferment- 
ed liquors  •  •  •  to  any  minor,"  shall  be 
guilty  of  a  misdemeanor.  The  words  "know- 
ingly or  willfully,"  or  words  of  like  Import, 
do  not  appear  in  this  statute.  The  offense  is 
complete  when  the  sale  is  made  to  a  minor, 
and  the  guilty  intent  Is  wholly  Immaterial. 
There  are  some  courts  that  hold  that  in  prose- 
cutions of  this  nature  the  absolute  good  faith 
of  the  seller  and  his  ignorance  of  the  mUior- 
ity  of  the  buyer  is  a  good  defense.  But  the 
principle  adopted  by  this  court  and  enunciat- 
ed by  Chief  Justice  English  is  that  venders 
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of  Intoxicating  liquors  are  bound  to  "deter- 
mine for  tbemselTes  at  their  i)erll  whether 
or  not  the  purchaser  is  a  minor ;  for,  if  they 
sell  to  one  who  is  a  minor,  they  are  criminal- 
ly liable  notwithstanding  they  are  actually  ig- 
norant of  the  fact  and  honestly  beliere  that 
the  person  Is  of  full  age."    Kedmond  ▼.  State, 

36  Ark.  58,  38  Am.  Rep.  24 ;  Black  on  Intoxi- 
cating Liquors,  $  418.  In  the  opinion  deliv- 
ered by  Chief  Justice  English  some  of  the 
reasons  are  given  for  that  ruling  and  that 
determination  of  the  effect  of  this  statute. 
Those  reasons  appear  to  us  manifest  and 
sound,  and  the  result  of  such  ruling  is  to  ef- 
fect a  proper  enforcement  of  a  public  policy 
annonnced  by  this  statute  against  the  selling 
or  giving  away  of  Intoxicating  liquors  to  a 
minor.  This  decision  has  been  followed  by 
this  court  in  a  number  of  cases,  and  we  can 
see  no  good  or  wholesome  reason  for  chang- 
ing It  Crampton  v.  State,  37  Ark.  108 ;  Ed- 
gar ▼.  State,  37  Ark.  219 ;  Pounders  v.  State, 

37  Ark.  399. 

It  Is  urged  that  Inasmuch  as  the  common 
carrier  was  the  agent  of  the  minor,  and  the 
liquor  was  purchased  through  such  agent,  In 
such  event  the  defendants  would  not  be  guilty 
if  they  did  not  know,  or  have  any  reasonable 
grounds  of  knowing,  that  they  were  selling 
to  a  minor ;  and  they  cite  Gillan  v.  State,  47 
Ark.  555,  2  S.  W.  185,  to  sustain  that  conten- 
tion. But  In  that  case  the  vender  sold  di- 
rectly to  a  negro  and  made  no  contract  with 
the  minor.  It  subsequently  developed  that 
the  minor  had  sent  the  negro  to  purchase  the 
whisky  for  him.  But  there  was  no  actual 
agreement  on  the  part  of  the  vender  to  sell  to 
the  party  who  was  the  minor,  and  as  far  as 
the  vender  was  concerned  the  sale  was  made 
by  blm  to  the  negro.  In  this  case  the  defend- 
ants actually  sold  and  Intended  to  sell  the 
liquor  to  Christopher  Russell,  the  minor,  and 
they  simply  were  ignorant  at  the  time  of  the 
fact  that  he  was  a  minor. 

It  is  contended  that  the  sale  In  this  case 
did  not  take  place  at  Ft.  Smith,  but  at  War- 
ner, OM.;  that  this  Is  true  because  the  de- 
livery of  the  whisky  was  made  to  Russell  at 
Warner,  and  not  at  Ft.  Smith.  The  sale  oc- 
curred at  the  place  where  the  contract  and 
delivery  were  actually  made.  The  contract 
of  sale,  like  all  other  contracts,  consists  of 
an  agreement  between  the  parties,  and  In 
addition  thereto  a  delivery  of  the  chattel. 
In  this  case  the  minor  sent  a  letter  to  the 
defendants,  making  an  offer  to  buy  the  liq- 
uor, and  this  letter  was  received  by  the  de- 
fendants at  Ft.  Smith,  and  at  that  place  the 
offer  was  accepted  by  them.  When  they  ac- 
c^ted  the  offer  the  contract  was  entered  in- 
to, and  the  place  of  the  agreement  was  there- 
fore at  Ft.  Smith.  The  defendants  thereupon 
at  Ft.  Smith  appropriated  and  segregated 
from  their  stock  the  gallon  of  whisky,  and 
delivered  same  to  a  common  carrier  at  Ft. 
Smith  dtily  addressed  to  the  minor,  and  went 
further  and  obtained  a  bill  of  lading  for  the 
whisky  from  the  carrier  for  the  minor,  in 


which  the  minor  was  named  as  the  consignee. 
Now  it  Is  uniformly  held  that  the  delivery  of 
goods  to  a  common  carrier,  when  madii  in 
pursuance  of  an  order  to  ship,  is  in  effect  a 
delivery  to  the  consignee ;  and  more  especial- 
ly is  this  true  when  the  title  to  the  shipment, 
as  evidenced  by  the  bill  of  lading,  Is  made  In 
the  name  of  the  consignee.  State  v.  Carl  & 
Tober,  43  Ark.  353,  51  Am.  Rep.  565 ;  Burton 
V.  Baird,  44  Ark,  556;  Berger  v.  State,  50 
Ark.  20,  6  S.  W.  15 ;  GotUieb  v.  Rlnaldo,  78 
Ark.  123,  03  S.  W.  750,  6  L.  R.  A.  (N.  S.)  273 ; 
Templeton  v.  Equitable  Mfg.  Co.,  79  Ark.  456, 
96  S.  W.  188,  116  Am.  St  Rep.  88;  1  Mechem 
on  Sales,  $3  736,  739;  Tledeman  on  Sales,  i 
95.  The  buyer  in  the  first  Instance  may  des- 
ignate the  particular  carrier  by  whom  the 
goods  are  to  be  transported;  but,  In  event 
the  contract  of  purchase  Is  silent  as  to  the 
particular  carrier,  then  a  delivery  by  the  ven- 
dor to  a  common  carrier  In  the  usual  and  or- 
dinary course  of  business  transfers  the  prop- 
erty to  the  vendee.  Templeton  v.  fequi  table 
Mfg.  Co.,  79  Ark.  456,  96  S.  W.  188,  116  Am. 
St.  Rep.  88. 

It  is  urged  that  the  buyer  in  this  case  by 
said  letter  directed  that  the  whisky  be  sent 
by  an  express  company,  and  not  by  the  Mid- 
land Valley  Railway.  But  this  does  not  fol- 
low from  the  terms  of  the  letter.  The  Mid- 
land Valley  Railway,  so  far  as  the  evidence 
shows,  was  the  only  common  carrier  of  goods 
from  Ft.  Smith  to  Warner ;  and,  even  If  the 
request  In  the  letter  to  send  on  evening  train 
could  be  considered  to  be  a  direction  to  send 
by  express,  there  is  no  evidence  that  the  rail- 
way company  did  not  itself  carry  express 
packages  on  its  trains,  or  that  there  was  a 
separate  and  distinct  carrier  that  transport- 
ed goods  on  the  evening  train.  But  we  are 
of  the  opinion  that  the  request  in  the  letter 
that  the  whisky  be  sent  on  the  evening  train 
of  the  same  day  was  only  made  and  Intended 
by  the  buyer  for  the  purpose  of  obtaining  • 
the  whisky  as  speedily  as  possible,  and  was 
not  made  as  a  designation  of  a  particular 
carrier  to  transport  the  goods.  The  defend- 
ants by  their  actions  showed  that  they  under- 
stood it  in  that  way,  for  they  proceeded  in 
the  ordinary  and  usual  course  of  their  busi- 
ness and  delivered  the  whisky  to  the  Midland 
Valley  Railway  within  a  reasonable  time  aft- 
er receiving  the  order;  and  this  Is  what  in 
fact  and  In  law  the  request  In  the  letter 
amounted  to.  24  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  1075.  In  this  case  the  seller  accepted 
the  order  in  Ft.  Smith,  and  at  that  place  re- 
ceived the  money  and  delivered  the  goods  to 
a  common  carrier,  whom  it  selected  in  good 
faith  and  in  the  ordinary  course  of  business, 
and  not  contrary  to  any  direction  made  by 
the  buyer.  It  not  only  delivered  the  goods  to 
the  carrier  without  any  qualifications  or  re- 
strictions, but  in  the  bill  of  lading  had  the 
carrier  name  the  buyer  as  the  consignee. 
The  delivery  thus  became  complete,  and  the 
title  to  the  whisky  thereupon  passed  to  the 
minor,  and  that  took  place  at  Ft  Smith,  and 


Digitized  by 


Google 


740 


121  SOUTHWESTERN  HEPORTEK. 


(Aric 


therefore  the  sale  was  completed  at  that 
place. 

The  rulings  of  the  court  in  giving  and  re- 
fusing instructions  were  based  upon  the  law 
as  above  announced.  We  find  no  error  in 
these  rulipgs  of  the  court.  The  evidence  sus- 
tains the  verdict 

The  Judgment  la  accordingly  affirmed. 


BROOKS  et  al.  v.  STATE. 
(Supreme  Court  of  Arkansas.     Oct.  4,  1909.) 

1,  Pebjubt    (J    36*)— INSTBUCTIONS— Mateei- 
AiiTT  OF  False  Testiuony— Question  fob 

COUBT. 

Where  the  undisputed  evidence,  on  a  trial 
for  perjury,  shows  tliat  the  alleged  false  matters 
sworn  to  were  material,  the  failure  to  instruct 
that  the  matters  must  be  material  to  the  issue 
is  not  error,  for  the  question  of  materiality  is 
for  the  court. 

rZA.  Note. — For  other  cases,  see  Perjury,  Cent. 
Dig.  I  183;  Dec.  Dig.  S  36.*] 

2.  Pebjubt  ({  34*)  —  Evidence— Cobboboba- 

TION. 

To  justify  a  conviction  for  perjury,  where 
there  is  only  one  accusing  witness,  his  testi- 
mony must  be  corroborated  as  to  the  falsity  of 
some  particular  statement,  though  one  witness 
is  sufficient  to  prove  what  accused  swore  to. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent. 
Dig.  a  125-132;    Dec.  Dig.  I  34.*] 

8.  Cbihinai.  Law  ({  1173*)— Appeal— Haru- 

LESS    ERBOB— iNBTBUCnONS. 

Where  the  uncontradicted  testimony,  on  a 
trial  for  perjury,  shows  that  there  was  cor- 
roborating evidence  as  to  some  particular  false 
statement,  the  failure  to  instruct  that  there  must 
be  corroborating  evidence  to  justify  a  convic- 
tion is  not  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  1173.*] 

4.  Pebjubt  ({  34*)  —  Evidence— Cobboboba- 

TION. 

On  a  trial  for  i>erjury,  based  on  accused 
having,  on  her  trial  for  using  a  room  for  im- 
moral purposes,  falsely  testified  that  Or.  was  not 
in  the  room,  and  had  not  seen  B.  and  accused 
together  in  the  room,  the  testimony  of  B.  that 
he  was  at  accused's  room  and  that  G.  came 
there,  uncorroborated  except  by  the  statement 
of  O.,  made  to  another  in  the  absence  of  accused, 
and  hence  not  admissible  against  accused,  is  not 
sufficiently  corroborated  to  justify  a  conviction. 
[Ed.  Note.— For  other  cases,  see  Perjury,  Dec. 
Dig.  i  34.*] 

5.  Pebjubt  (|  34*)  —  Evidence— Cobboboba- 

TION. 

On  a  trial  for  perjury,  based  on  the  false 
testimony  of  accused,  on  the  trial  of  H.  for 
usinp;  a  room  for  immoral  purposes,  that  be  was 
not  in  the  room  and  did  not  see  B.  and  H.  there, 
the  testimony  of  B.  that  he  was  at  the  room 
and  that  accused  came  there  is  sufficiently  cor- 
roborated to  justify  a  conviction  by  auother 
witness  testifying  that  accused  admitted  having 
been  at  the  room  at  the  time  and  having  seen 
B.  and  H.  there. 

[EM.  Note.— For  other  cases,  see  Perjury,  Dec. 
Dig.  8  34.*] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty;   Daniel  Hon,  Judge. 

Grant  Broolts  and  Hallle  Stewart  were  con- 
victed of  perjury,  and  they  appeal.    Revers- 


ed as  to  Hallie  Stewart,  and  affirmed  as  to 
Grant  Brooks. 

Appellants  were  convicted  on  separate  in- 
dictments In  the  Sebastian  circuit  court  of 
the  crime  of  perjury.  The  indictments  charg- 
ed in  apt  language  that  Hallie  Stewart  was 
on  trial  before  the  police  court  of  the  city 
of  Ft  Smith  for  the  offense  of  using  a  room 
for  immoral  purposes — 1.  e.,  with  having 
used  the  room  with  one  Wm.  Brent  for  pur- 
poses of  prostitution — and  that  the  police 
court  had  Jurisdiction.  It  was  alleged  that 
the  perjury  consisted  In  appellants  swearing 
falsely  that  Grant  Brool»  was  not  at  the 
room  on  the  night  when  it  was  alleged  that 
Hallie  Stewart  and  Wm.  Brent  used  the  same 
for  immoral  purposes,  that  Grant  Brooks  did 
not  see  Wm.  Brent  and  Hallie  Stewart  to- 
gether In  the  room,  that  Grant  Brooks  did 
not  knock  Hallie  Stewart  down  at  her  room 
on  that  night,  and  that  Grant  Brooks  did  not 
have  a  difficulty  with  Wm.  Brent  at  her 
room  that  night 

The  testimony  of  L.  F.  Fishback,  the  police 
Judge,  shows  that  appellants  were  witnesses 
in  the  case  against  Hallie  Stewart  pending 
before  him,  and  that  they  were  duly  sworn 
and  testified  to  the  facts  as  alleged  in  the 
indictments.  He  further  testified  that  Hallie 
Stewart  bad  a  wound  on  the  bridge  of  her 
nose  Just  between  the  eyes  and  that  her 
eyes  were  swollen  and  discolored.  Eliza 
Brent  testified:  "I  am  the  wife  of  Wm. 
Brent  On  Monday  morning,  March  20, 1909, 
I  heard  that  my  husband  and  Grant  Brooks 
had  had  some  kind  of  a  difficulty  on  the 
Saturday  night  before.  I  went  to  Schulte's 
stable,  and  got  one  of  the  men  to  show  me 
Grant  Brooks.  Brooks  told  me  the  trouble 
between  him  and  my  husband  was  over  a 
crap  game.  I  insisted  that  it  was  not  over 
a  crap  game,  but  over  Hallie  Stewart  and 
he  said  tliat  if  I  wanted  him  to  tell  roe  (he 
truth  he  would  do  so ;  that  my  husband  was 
at  Hallie  Stewart's  house  on  Saturday  night 
and  she  sent  for  him  ;  that  when  be  got  there 
she  had  on  a  gauze  shirt  and  a  pair  of  draw- 
ers, and  Wm.  Brent  was  Just  putting  on  his 
clothes."  Wm.  Brent  testified  as  follows: 
"I  was  at  Hallie  Stewart's  room  on  Satur- 
day night  March  19,  1909.  Grant  Brooks 
came  into  the  room  where  we  were.  At  tbe 
time  Grant  Brooks  came  Into  the  room,  Hal- 
lie Stewart  was  putting  on  her  clothes. 
Brooks  knocked  Hallie  Stewart  down  and 
took  a  swing  at  me,  but  did  not  hit  me." 

Tbe  appellants  were  each  witnesses  in  their 
own  behalf.  Hallie  Stewart  testified:  "I 
Itnow  Wm.  Brent  and  Grant  Brooks.  I  wa9 
arrested  on  the  21st  of  March,  1909,  upon 
the  charge  of  having  used  a  room  for  im- 
moral purjwses  with  Wm.  Brent  I  was 
charged  with  using  it  on  tbe  night  of  March 
19tb.  I  was  tried  in  police  court  on  March 
23d,  and  testified  in  my  own  behalf.    I  said. 
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In  the  police  court,  that  Wm.  Brent  was 
not  at  my  room  on  the  night  we  were  charg- 
ed with  having  nsed  the  room  for  the  pur- 
pose of  prostitution;  that  Grant  Brooks 
did  not  knock  me  down  on  that  night; 
that  Grant  Brooks  and  Wm.  Brent  did  not 
have  a  difficulty  at  my  room  on  that  night 
over  me.  Wm.  Brent  was  not  at  my  room  on 
the  night  In  question,  nor  was  Grant  Brooks. 
Grant  Brooks  did  not  see  us  In  my  room  to- 
gether. They  did  not  have  any  difficulty 
there  over  me,  and  Grant  Brooks  did  not 
knock  me  down  that  night.  I  wore  smoked 
glosses  on  the  day  of  my  trial,  and  had 
been  wearing  them  a  few  days  before.  I  had 
fallen  over  some  material  that  was  being 
used  in  building  the  new  cracker  factory, 
and  received  the  cut  where  this  scar  Is  (Indi- 
cating). The  cut  was  on  my  nose  and  nearly 
between  the  eyes.  My  eyes  were  discolored 
from  my  fall,  and  not  from  a  blow  given  me 
by  Grant  Brooks,  nor  any  one  else."  Grant 
Brooks  testified :  "I  was  summoned  as  a 
witness,  and  was  sworn  and  testified,  in  the 
police  court  of  Ft.  Smith  on  the  23d  of  March, 
1900,  in  a  cause  against  Hallle  Stewart, 
charged  with  using  a  room  for  the  purpose  of 
prostitution.  I  said  I  was  not  at  Hallie 
Stewart's  room  on  the  night  she  was  charged 
with  using  It  for  the  purpose  of  prostitution 
with  Wm.  Brent;  that  I  did  not  see  Hallle 
Stewart  and  Wm.  Brent  In  her  room  togeth- 
er ;  that  I  did  not  knock  her  down  that  night 
in  her  room;  that  I  did  not  have  a  difficulty 
with  Wm.  Brent  over  her  that  night  In  her 
room;  that  I  had  not  been  in  her  room  for 
two  months  before  the  time  I  was  testifying ; 
tbnt  I  had  had  no  trouble  with  Wm.  Brent  for 
about  four  years." 

The  court  read  to  the  Jury  section  19C8, 
Kirby's  Digest,  which  provides:  "Perjury  Is 
tbe  willful  and  corrupt  swearing,  testifying 
or  affirming  falsely  to  any  material  matter 
in  any  cause,  matter  or  proceeding,  before 
any  court,  tribunal,  body  corporate  or  other 
officer  having  by  law  authority  to  administer 
oaths" — ^and  gave  the  following:  "(2)  If  tbe 
Jury  finds  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant,  in  the  Ft. 
Smith  district  of  Sebastian  county,  within 
three  years  next  before  the  finding  of  the 
Indictment,  was  sworn  as  a  witness  in  the 
IK>Ilce  court  of  the  city  of  Ft.  Smith,  and 
after  being  sworn  gave  the  evidence  set  out 
in  the  indictment,  and  that  said  evidence 
tvas  false,  and  that  the  defendant  at  the 
Time  of  giving  said  evidence  knew  it  to  be 
false,  and  testified  to  same  willfully  and 
corruptly,  knowing  that  It  was  false,  you 
will  find  the  defendant  guilty.  (3)  Ton  are 
further  Instructed  that,  if  you  find  that  the 
defendant  gave  the  testimony  set  out  in  the 
indictment  which  is  alleged  to  be  false,  the 
same  is  to  be  taken  and  considered  by  the 
Jury  as  tme  until  overturned  by  evidence 
which  shows  It  to  be  false,  and  which  satis- 
fies your  minds  of  its  falsity  beyond  a  rea- 
sonable doubt." 


The  causes  for  convenience  were  on  the 
motion  of  the  parties  and  by  consent  consol- 
idated and  tried  at  the  same  tifoe,  and  are- so 
presented  here. 

Edwin  Hlner,  for  appellants.  Hal  L.  Nor- 
wood, Atty.  Gen.,  and  C.  A.  Cunningham, 
Asst.  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  stating  the  facts  as 
above).  There  was  no  error  in  the  instruc- 
tions. Tbe  first  instruction  was  a  definition 
of  perjury  In  the  language  of  the  statute. 
The  second  Instruction  did  not  tell  the  jury 
that  the  alleged  false  evidence  must  not  only 
be  shown  to  be  false,  but  also  material  to  the 
Issue.  This,  however,  was  not  necessary  up- 
on the  undisputed  facts  of  this  record;  for. 
If  the  alleged  false  evidence  was  given,  it  fol- 
lows as  matter  of  law  that  at  least  a  part  of 
it  was  material  to  the  Issue.  The  charge 
against  appellants  in  the  police  court  was 
using  a  room  for  prostitution.  It  was  there- 
fore material  as  to  whether  Wm.  Brent  was 
occupying  the  room  with  Hallle  Stewart  on 
tbe  night  alleged.  Where  the  undisputed  evi- 
dence shows  that  the  alleged  false  matters 
sworn  to  were  material,  it  is  not  error  to  fail 
to  Instruct  that  such  matters  must  be  mate- 
rial to  the  issue.  See  State  v.  Nees,  47  Ark. 
553,  2  S.  W.  184.  There  being  no  dispute 
about  the  facts  sworn  to,  the  question  of  ma- 
teriality was  for  the  court.  Grissom  v.  State, 
88  Ark.  115,  113  S.  W.  1011. 

Appellants'  counsel  contends  that  the  third 
Instruction  Is  erroneous,  because  it  fails  to 
tell  the  Jury  that  appellants  could  not  be  con- 
victed upon  the  uncorroborated  testimony  of 
one  witness.  In  Thomas  v.  State,  51  Ark; 
138,  10  S.  W.  193,  this  court  announced  the 
rule  as  follows:  "On  a  trial  for  perjury,  the 
oath  of  the  defendant  which  is  charged  to 
have  been  false  is  to  be  considered  equal  to 
that  of  a  credible  witness.  One  witness  is 
sufficient  to  prove  what  he  swore,  but  not  to 
establish  Its  falsity ;  and  where  there  is  only 
one  accusing  witness  his  testimony  must  be 
corroborated,  not  merely  as  to  slight  or  im- 
material circumstances,  but  as  to  some  par- 
ticular false  statement.  See  Grissom  v.  State, 
supra.  But,  where  the  uncontradicted  testi- 
mony shows  that  there  was  corroborating  evi- 
dence as  to  some  particular  false  statement, 
the  failure  of  the  court  to  tell  the  Jury  that 
there  must  be  corroborating  evidence  Is  not 
prejudicial  error. 

It  is  also  urged  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict.  This  conten- 
tion Is  well  taken  as  to  appellant  Hallle  Stew- 
art, but  not  as  to  Grant  Brooks.  We  have 
set  forth  the  evidence  In  detail  In  the  state- 
ment, and  a  close  scrutiny  of  It  fails  to  dis- 
close any  corroboration  of  the  testimony  of 
the  witness  William  Brent  to  the  effect  that 
he  was  with  Hallle  Stewart  in  the  room  on 
the  night  that  it  was  alleged  that  tbe  room 
was  used  for  Immoral  purposes.  The  testi- 
mony of  Brent  was  the  only  evidence  tliat  be 
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was  in  the  room  of  Hallie  Stewart  that  night, 
except  the  statement  of  Grant  Brooks.  But 
the  statement  of  Grant  Brooks  cannot  be  tak- 
en as  evidence  against  HalUe  Stewart  As 
to'  appellant  Brooks,  however,  the  testimony 
or  ESllza  Brent  tending  to  prove  that  he  ad- 
mitted being  at  Hallie  Stewart's  on  the  nlgbt 
alleged,  and  admitted  seeing  Wm.  Brent 
there  and  having  a  fight  with  him,  is  sufiB- 
clent  corroboration  of  thfe  testimony  of  Wm. 
Brent  that  he  saw  Grant  Brooks  at  the  room 
of  Hallie  Stewart  on  the  night  mentioned, 
and  Is  suflSclent  corroboration  of  the  testi- 
mony of  Wm.  Brent  as  to  the  falsity  of  the 
testimony  of  Brooks  to  the  effect  that  he  was 
not  at  the  room  of  Hallie  Stewart  on  the  al- 
leged night  and  did  not  see  Brent  there. 

The  judgment  as  to  Hallie  Stewart  Is  there- 
fore reversed,  and  the  cause  as  to  her  is  re- 
manded for  new  trial.  The  Judgment  as  to 
Grant  Brooks  is  affirmed. 


PITCOCK  ▼.  STATE. 
(Snpieme  Court  of  Arkansas.    July  12,  1909.) 

1.  IwjTjNCTioN  (I  221*)— VioiATioN— Notice. 

Under  Kirby's  Dig.  i  39S4,  providing  that 
aa  injunction  binds  the  party  from  the  time  be 
is  informed  thereof,  actual  notice  of  the  is- 
suance of  an  Injunction,  without  formal  service 
of  the  writ,  is  sufficient  to  put  one  in  contempt 
of  court  for  violating  its  terms. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  446;   Dec.  Dig.  {  221.*] 

2.  Injunction  (|  219*)— Violation— Ebbonb- 
OUB  Obdeb. 

Where  the  court  bad  Jurisdiction  of  the  par- 
ties and  subject-matter  of  the  cause  of  action  in 
which  the  injunction  was  issued,  the  fact  that 
it  was  erroneously  or  improvidently  issued  does 
not  excuse  di8ol>edience  by  those  bound  by  it. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  440 ;    Dec.  Dig.  I  219.*] 

8.  Injunction  (|  219*)— Violation-Justifi- 
cation-Want  OF  Jurisdiction. 

A  final  decree  rendered  by  a  court  without 

jurisdiction   may  be  draobeyed   with    impunity, 

for  a  void  decree  is  in  effect  no  decree. 
[Ed.  Note.— For  other  cases,  see  Injunction, 

Cent  Dig.  t  439 ;    Dec.  Dig.  {  219.*] 

4.  Injunction  (|  219*)— Violation— Jubtifi- 

OATION. 

A  court  possesses  the  power  of  determining 
its  jurisdiction,  and  may,  while  so  doing,  re- 
quire the  parties  to  preserve  the  existing  status 
of  the  subject-matter ;  but,  where  the  pleadings 
show  on  their  face  that  the  court  is  wholly  with- 
out jurisdiction  of  the  subject-matter,  any  pre- 
liminary injunction  is  void,  and  may  be  vio- 
lated with  impunity. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  I  439:   Dec.  Dig.  {  219.*] 

6.  States  (i  191*)— Actions— "Suit  against 
THE  State." 

The  question  whether  a  suit  is  one  against 
the  state  within  Const  art  5,  8  19,  providing 
that  the  state  shall  never  be  made  defendant  in 
any  of  her  courts,  is  not  necessarily  determined 
by  reference  to  the  parties  to  the  record;  but 
wbere  the  state  is  the  real  party  in  interest 
though  only  its  officers  and  agenU  are  parties. 


it  is  a  "suit  against  the  state"  within  the  pro- 
hibition. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  I  181;    Dec.  Dig.  |  191.* 

For  other  definitions,  see  Words  and  PhraRes. 
vol.  7,  p.  6778;    vol.  8,  p.  7809.] 

6.  States  (i   191*)— Actions-Suit   AOAiNi>T 
THE  State. 

A  suit  against  a  state  officer  to  prevent  him 
from  doing  an  unlawful  act  to  the  injury  of 
complainant  snch  aa  the  taking  of  or  trespassine 
on  the  property  of  complainant  or  a  suit  agaioiic 
an  officer  to  compel  the  performance  of  a  puro- 
ly  ministerial  act  imposed  by  statute,  is  not 
a  suit  against  the  state  within  the  prohibition 
in  Const  art.  5,  {  19. 

[E^  Note.— For  other  cases,  see  States,  Cent. 
Dig.  i  181;    Dec.  Dig.  I  191.*] 

7.  Injunction  (5  57*)— Resteainino  Bbeach 
OF  Contbact— When  Authouized. 

An  injunction  restraining  the  breach  of  a 
contract  is  a  negative  specific  enforcement  there- 
of, and  the  jurisdiction  of  equity  to  grant  it  is 
substantially  coincident  with  the  jurisdiction  to 
compel  specific  performance ;  and,  where  a  con- 
tract may  be  specifically  enforced,  equity  will 
restrain  its  breach  by  injunction,  if  this  is  the 
only  practicable  mode  of  enforcement 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  i  113 ;    Dec.  Dig.  J  57.*] 

8.  States  (J  191*)- Actions  against  State. 

A  suit  to  restrain  the  state  penitentiary 
board  from  violating  a  contract  for  convict  labor 
is  a  suit  against  the  state,  within  the  prohibi- 
tion in  Const,  art.  5,  (  19,  for  the  board  is  creat- 
ed by  statute  as  the  agent  of  the  state  to  man- 
age and  provide  for  working  the  convicts,  and 
the  fact  that  the  contract  is  valid  does  not 
justify  the  suit. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  {  181;    Dec.  Dig.  {  191.*] 

9.  Courts  (|{  89,  93*)— Btabe  Decisis. 

Decisions  which  become  rules  of  property 
should  not  be  overruled,  whether  right  or  wrong, 
but  where  no  rule  of  property  is  disturbed,  and 
the  dignity  and  sovereignty  of  the  state  is  in- 
volved, the  court  must  overrule  erroneous  de- 
cisions. 

[E^.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  g{  311,  336;   Dec.  Dig.  H  89,  93.*] 

10.  Constitutional  Law  (I  1(&*)  —  Vested 
RioitTS— Rioht  to  Sub  State. 

One  contracting  with  the  state  must  do  so 
with  knowledge  that  he  must  rely  solely  on  the 
legislative  branch  for  performance  of  the  con- 
tract and  for  satisfaction  of  the  state's  just  ob- 
ligations, though  the  privilege  of  suing  the  state 
is  extended  to  him,  as  the  right  to  sue  the  state 
is  not  a  vested  right  and  may  be  withdrawn 
at  any  time. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  22S-235;  Dec.  Dig.  { 
105.*] 

11.  CouBTS  (J  89*)— Right  to  Ovbbrulb  De- 
cisions. 

One  suing  the  state  penitentiary  board  to 
restrain  its  breach  of  a  contract  tor  convict 
labor  cannot  complain  because  the  court  deter- 
mines that  the  suit  is  against  the  state,  within 
the  prohibition  in  Const,  art  5,  §  19,  thereby 
overruling  a  prior  decision  authorizing  the  main- 
tenance of  a  suit  on  the  same  contract  against 
the  same  board. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  311 ;   Dec.  Dig.  |  89.*] 

Battle,  J.,  dissenting. 

Certiorari  to  Pulaski  Chancery  Court; 
John  E.  Martineau,  Chancellor. 
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Certiorari  by  J.  A.  Pitcock  to  review  a 
Judgment  of  the  chancery  court  of  Pulaski 
county,  adjudging  petitioner  guilty  of  con- 
tempt of  court  Judgment  of  chancery  court 
quashed,  and  proceedings  against  petitioner 
dismissed. 

Hal  li.  Norwood,  Atty.  Gen.,  and  James 
H.  Harrod,  for  petitioner.  Murphy,  Coleman 
&  Lewis,  for  the  State. 

Mcculloch,  C.  J.  on  January  14, 1909, 
the  Arkansas  Brick  &  Manufacturing  Com- 
pany, a  corporation,  instituted  suit  in  the 
Pulaski  chancery  court  against  appellants, 
J.  A.  Pitcock,  superintendent  of  the  Arkan- 
sas State  Penitentiary,  and  Geo.  W.  Dona- 
Kbey,  Governor  of  the  State,  O.  C.  Ludwig, 
Secretary  of  State,  Hal  L.  Norwood,  Attor- 
ney General,  Jno.  R.  Jobe,  Auditor  of  State. 
and  Guy  B.  Tucker,  State  Commissioner  of 
Mines  and  Agriculture,  composing  the  Board 
of  Commissioners  of  the  Arkansas  State 
Penitentiary,  to  restrain  them  from  violating 
an  alleged  contract  which  had  been  entered 
into  between  them  and  the  plaintltf  for  the 
famishing  to  the  latter  of  the  labor  of  state 
convicts. 

It  is  alleged  in  the  complaint  that  on  Feb- 
mary  3,  1899,  a  written  contract  was  duly 
entered  Into  between  the  Arkansas  Chair 
Factory,  a  corporation,  and  the  superintend- 
ent and  financial  agent  of  the  State  Peni- 
tentiary, with  the  approval  of  said  Board  of 
Commissioners,  whereby  the  convicts  of  the 
state  were  hired  to  said  corporation  at  the 
price  of  50  cents  per  day  for  each  man  work- 
ed, for  a  period  commencing  on  that  day 
and  ending  January  1,  1909;  that  according 
to  the  terms  of  said  contract  it  was  agreed 
that  40  able-bodied  convicts  were  hired  for 
the  first  year,  and  as  many  thereafter  as 
needed,  not  exceeding  200;  that  the  board 
should  furnish  all  necessary  buildings  to  be 
used  under  the  contract  (except  certain  ones 
specified),  and  also  clothe  and  feed  the  con- 
victs; that  prior  to  July  31,  1899,  said  Ar- 
kansas Chair  Factory,  with  the  consent  of 
said  board,  assigned  said  contract  to  plain- 
tiff; that  on  the  last-named  date  said  con- 
tract was  by  mutual  consent  of  the  parties 
amended  so  as  to  permit  the  working  of  con- 
victs by  plalntitr  outside  of  the  walls  of  the 
penitentiary  in  manufacturing,  agriculture, 
railway  building,  and  other  pursuits,  and 
ttiat  said  board  should  furnish  to  plaintiff 
300  able-bodied  men  on  demand  of  the  plain- 
tiff, after  January  1,  1900,  and  that  plaintiff 
should  work  not  less  than  100  men  at  all 
times;  that  the  plaintiff  compiled  with  its 
part  of  the  contract,  and  at  great  expense 
prepared  to  work  said  convicts;  that  the 
Board  of  Commissioners  complied  with  said 
contract,  except  that  after  January  1,  1901, 
they  failed  to  furnish  the  number  of  convicts 
required  by  the  contract,  and  only  furnished 
a  far  less  number;  that  since  the  1st  day  of 
January,  1900,  and  up  to  the  time  sf  the 


commencement  of  this  suit,  the  plaintiff  has 
continuously  demanded  from  said  board  the 
amount  of  convict  labor  called  for  by  sala 
contract,  but  that  the  board  and  superintend- 
ent at  various  times,  and  under  various  pre- 
texts, failed  to  furnish  the  amount  of  labor 
80  demanded,  but  that  In  each  Instance, 
when  the  requisite  number  were  not  furnish- 
ed on  demand,  said  Board  "ot  Commissioners 
represented  to  the  plaintiff  that  It  would 
subsequently  make  good  the  deficit  thus 
caused  by  furnishing  to  said  plaintiff  such 
an  amount  of  convict  labor  as  to  make  it  re- 
ceive eventually  the  aggregate  number  of 
convicts  called  for  by  said  contract,  and 
that  "in  each  instance  the  said  superintend- 
ent and  board  expressly  promised  to  make 
good  said  deficit,  and  adopted  resolutions  to 
this  effect,  which  were  spread  at  length  up- 
on the  minutes  of  said  board,  and  the  plain- 
tiff could  not  other  than  rely  upon  said  rep- 
resentations and  said  promises,  and  for  this 
reason  it  accepted  same" ;  that  "in  reliance 
upon  said  representations  and  promises  of 
the  board,  and  believing  that  the  state 
would  carry  out  Its  contract  with  it  in  all 
respects.  It  was  Induced  to  make  the  largo 
expenditures  hereinbefore  stated,  which 
were  absolutely  necessary  In  order  to  pre- 
pare the  proper  facilities  for  making  it  prof- 
itable to  the  plaintiff  to  use  the  amount  of 
labor  due  It  under  said  contract,  and  which 
it  fully  expected  would  eventually  be  fur- 
nished to  It";  that  the  said  members  of  the 
Board  of  Commissioners,  pretending  to  act 
as  the  Board  of  Penitentiary  Commissioners, 
had  on  the  14th  day  of  January,  1009,  made, 
and  were  about  to  enforce,  a  resolution.  In 
substance,  declaring  snld  contract  to  be  at 
an  end,  and  directing  the  superintendent  of 
the  penitentiary  to  withdraw  all  convicts 
from  the  premises  and  works  of  the  plain- 
tiff, and  place  them  on  the  state  farm  or 
within  the  walla  of  the  penitentiary.  It  Is 
further  alleged  in  the  complaint  "that  the 
hoard  had  no  authority  In  law  to  make  said 
pretended  order,  and  that  the  same  Is  null 
and  void;  that  the  said  board  bad  no  au- 
thority to  take  the  said  convicts  from  the 
plaintiff  until  the  balance  of  the  convict 
labor  due  to  the  plaintiff,  as  aforesaid,  has 
been  furnished  to  the  plaintiff  In  full;  that 
the  said  resolution  was  passed,  not  because 
of  any  default  on  the  part  of  the  plaintiff 
in  carrying  out  the  terms  of  the  said  con- 
tract, and  not  because  the  board  does  not 
acknowledge  the  violation  of  said  contract 
on  its  part  as  herein  alleged,  but  solely  on 
the  ground  that  the  board  pretends  to  pos- 
sess the  arbitrary  power  of  withholding  said 
labor  from  the  plaintiff  on  the  theory  that 
the  state  Is  not  amenable  to  any  legal  pro- 
ceeding against  it,  and  that  the  members  of 
the  board  can  shield  themselves  by  this  pro- 
tection In  favor  of  the  state." 

The  prayer  of  the  complaint  Is  as  follows: 
"Premises  considered,  the  plaintiff  prays 
that  a  temporary  restraining  order  t>e  made, 
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restraining  the  defendants,  and  each  of  them, 
from  taking  any  action  looking  to  the  with- 
drawal of  the  convicts  now  in  ita  posses- 
sion, and  particularly  from  takhig  from 
plaintiffs  brickworks  any  of  the  men  now 
engaged  In  labor  therein,  and  requiring  said 
Board  of  Penitentiary  Commissioners,  and 
the  superintendent  of  said  penitentiary,  to 
carry  out  the  terms  of  the  agreement  herein- 
before set  forth;  that  is,  to  require  said 
board  and  superintendent  of  the  penitentiary 
to  furnish  the  plaintiff  a  sufficient  number 
of  able-bodied  convicts  to  repay  it  for  the 
labor  of  the  convicts  so  withheld,  with- 
drawn, and  taken  from  it  by  the  Board  of 
Commissioners  as  set  forth  herein.  Flaln- 
tltr  prays  that  upon  the  final  hearing  a  de- 
cree be  entered  as  above  prayed,  and  that 
the  said  order  of  the  board  directing  the  su- 
perintendent to  take  away  from  the  plaintiff 
the  convicts  now  held  by  it,  and  refusing  to 
carry  out  the  terms  of  the  agreements  be- 
'  fore  stated,  be  declared  null  and  void." 
It  will  be  seen  from  the  foregoing  state- 
ment of  facts  that  the  contract,  dated  Febru- 
ary 8,  1899,  as  amended  on  July  31,  1899, 
is  the  same  contract  which  was  the  subject 
of  litigation  in  the  case  of  McConnell  v.  Ark. 
Brick  &  Mfg.  Co.,  70  Ark.  568,  69  S.  W.  559, 
and  It  Is  so  pleaded  in  this  action;  it  being 
alleged  that  the  contract  had,  by  the  Pulaski 
Chancery  Court,  and  by  the  Supreme  Court 
ou  appeal,  been  adjudged  to  be  valid  and 
enforceable.  Upon  the  filing  of  said  com- 
plaint, the  same  was  presented  to  the  chan- 
cellor at  chambers,  and  he  at  once  granted 
a  temporary  injunction  In  accordance  with 
the  pra^i*  of  the  complaint,  restraining  said 
members  of  the  Board  of  Commissioners  and 
the  superintendent  of  the  penitentiary  from 
withdrawing  said  convicts.  The  Injunction 
was  duly  issued  by  the  clerk  after  execu- 
tion of  a  bond  by  the  plaintiff,  in  accordance 
with  the  statute  and  the  order  of  the  chan- 
cellor, and  Immediately  served  on  all  the 
members  of  the  board;  but  the  sheriff  was 
unable  to  serve  same  upon  appellant,  Pit- 
cock,  until  Monday  morning,  January  18, 
1909.  He  was,  however,  duly  notified  of  the 
Issuance  of  the  injunction  by  the  sheriff, 
and  by  one  of  the  attorneys  for  the  plain- 
tiff tn  a  conversation  over  the  telephone, 
immediately  after  the  issuance  of  the  in- 
junction, and  before  he  removed  the  con- 
victs. Immediately  after  the  adoption  of  the 
resolution  by  the  Board  of  Penitentiary  Com- 
missioners, and  regardless  of  the  notice  to 
him  of  the  issuance  of  the  injunction,  Pit- 
cock  set  about  complying  with  the  resolu- 
tion, and  within  the  succeeding  three  days 
withdrew  all  convicts  from  the  plaintiff's 
works  and  premises,  and  returned  same  to 
the  state  convict  farm  and  to  the  walls  of 
the  penitentiary.  Upon  an  affidavit  filed 
by  the  plaintiff,  setting  forth  the  Issuance 
and  violation  -  of  said  injunction,  Pltcock 
was  cited  by  the  chancellor  to  appear  and 
show  cause  why  he  should  not  be  punished 


for  contempt,  and  upon  a  hearing  he  was 
adjudged  by  the  chancery  court  to  be  In  con- 
tempt on  account  of  having  violated  said  in- 
junction, and  a  fine  of  $500  was  imposed 
upon  him.  The  record  has  been  brought  here 
by  writ  of  certiorari  to  review  the  action 
of  the  chancery  court  in  adjudging  Pltcock 
to  be  In  contempt  and  in  imposing  the  fine 
upon  him. 

It  is  earnestly  Insisted  on  behalf  of  ap- 
pellant that  the  evidence  Introduced  at  the 
hearing  does  not  snstain  the  finding  of  the 
chancellor  that  appelln- 1  was  informed  of 
the  issuance  of  the  writ  of  injunction  prior 
to  the  service  on  him  on  January  18,  1900.  or 
that  be  had  violated  the  injunction  after  be- 
ing notified  thereof.  We  are  convinced,  how- 
ever, from  a  careful  consideration  of  the  tes- 
timony adduced  at  the  hearing,  that  Pltcock, 
after  receiving  actual  notice  of  the  Issuance 
of  the  Injunction,  evaded  the  service  of  the 
writ  by  the  sheriff,  and  intentionally  violated 
its  terms  by  withdrawing  the  convicts  from 
the  premises  and  works  of  said  plaintiff,  pur- 
suant to  the  resolution  adopted  by  the  Board 
of  Penitentiary  Commissioners.  Actual  no- 
tice of  the  issuance  of  the  injunction,  with- 
out formal  service  of  the  writ  upon  him,  was 
sufficient  to  put  him  in  contempt  of  the  court 
by  violating  the  terms  of  the  writ,  if  the 
court  possessed  jurisdiction  of  the  cause. 
Klrby's  Dig.  S  3984;  1  Joyce  on  InjuncUons,  {} 
247-249,  251;  High  on  Injunctions,  {$  352, 
353.  We,  therefore,  treat  as  settled  the  fact 
that  appellant,  Pltcock,  Intentionally  violated 
the  injunction ;  and  the  only  remaining  ques- 
tion is  whether  or  not  the  court  had  jurisdic- 
tion, for  it  Is  well  settled  that  errors  of  the 
court  in  issuing  an  injunction  cannot  be  tak- 
en advantaire  of  by  one  who  has  violated 
the  injunction. 

If  the  court  had  jurisdiction  of  the  parties 
and  subject-matter  of  the  cause  of  action  In 
which  the  Injunction  was  issued,  the  fact 
that  it  was  erroneously  and  Improvidently  is- 
sued does  not  excuse  disobedience  on  the  part 
of  those  who  were  bound  by  its  terms.  Meeks 
V.  State,  80  Ark.  579,  98  8.  W.  378.  In  con- 
sidering this  question  the  distinction  must 
not  be  overlooked  between  the  violation  of  a 
preliminary  injunction  preserving  the  status 
quo  of  the  subject-matter  of  the  litigation 
during  the  pendency  thereof  and  final  decrees 
of  courts  requiring  the  parties  to  do  or  not 
to  do  the  things  enjoined  upon  them  by  such 
decrees.  In  the  latter  class  of  cases,  if  the 
decree  was  rendered  without  jurisdiction, 
it  can  be  disobeyed  with  impunity,  for  no  one 
owes  obedience  to  a  void  decree,  as  It  Is  with- 
out any  force  whatever.  "A  void  judgment 
Is,  In  legal  effect,  no  Judgment  By  it  no 
rights  are  divested.  From  it  no  rights  can 
be  obtained.  Being  worthless  in  itself,  all 
proceedings  founded  upon  it  are  equally 
worthless.  It  neither  binds  nor  bars  any  one. 
All  acts  performed  under  It  and  all  acts  flow- 
ing out  of  It  are  void.  The  parties  attempt- 
ing to  enforce  it  may  be  responsible  aa  tres- 
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passers."  Rankin  v.  Scbofleld,  81  Ark.  463, 
9S  S.  W.  674.  On  the  other  hand,  a  court 
possesses  the  power  of  hearing  and  determin- 
ing the  question  of  its  Jurisdiction,  and  may, 
while  so  doing,  require  the  parties  to  preserve 
the  status  of  the  subject-matter.  U.  8.  v. 
De  la  Maza  Arrendondo,  6  Pet  709,  8  L.  Ed. 
547;  United  States  t.  Shlpp,  203  U.  S.  563, 
27  Sup.  Ct.  166,  61  h.  Bd.  319.  However, 
when  the  pleadings  show  on  their  face  that 
the  court  Is  wholly  without  jurisdiction  of 
the  subject-matter  set  forth  therein,  any  pre- 
liminary order  made  or  final  Judgment  ren- 
dered is  void.  Wllleford  v.  State,  43  Ark.  62. 
It  becomes  necessary,  therefore,  to  inquire 
as  to  the  alleged  cause  of  action  set  forth  in 
the  complaint — whether  any  cause  of  action 
is  stated  at  all,  and,  if  so,  whether  or  not  it 
Ms  within  the  Jurisdiction  of  the  chancery 
court 

The  complaint  alleges.  In  substance,  that 
the  state  of  Arkansas,  acting  through  its  au- 
thorized officers  and  agents,  entered  into  a 
written  contract  with  the  plalntifTs  assignor 
for  the  hire  of  convicts;  that  the  said  con- 
tract was  subsequently  assigned  to  plaintiff, 
and  amended  In  writing,  and  also  was  subse- 
quently amended  by  a  verbal  promise  and  un- 
dertaking of  the  Board  of  Penitentiary  Com- 
missioners, which  was  duly  entered  in  writ- 
ing on  the  minutes  of  the  board,  to  the  effect 
that  the  deficit  In  the  number  of  convicts 
called  for  in  the  contract  to  be  furnished  to 
the  plaintiff  should  be  made  good,  so  that 
the  plaintiff  should  receive  the  aggregate 
amount  of  convict  labor  8i)eclfied  In  the  con- 
tract In  other  words,  the  complaint  sets 
forth  an  alleged  contract  entered  Into  with 
the  Penitentiary  Board,  evidenced  partly  by 
the  original  and  amended  writings,  and  part- 
ly by  the  minutes  of  the  board,  to  furnish 
the  aggr^ate  amount  of  convict  labor  provid- 
ed for  in  the  written  contract  These  allega- 
tions can  only  he  construed  to  mean  that  the 
board  agreed  to  continue  to  fumlsb  convict 
labor  to  plaintiff  until  the  aggregate  amount 
specified  in  the  contract  should  be  supplied. 
The  only  difference  between  this  case  and 
that  of  McConnell  v.  Ark.  Brick  &  Mfg.  Co., 
supra,  is  that  the  latter  was  a  suit  to  prevent 
an  attempted  rescission  and  breach  of  the 
written  contract  of  February  3.  1899,  as 
amended  in  writing  on  July  31,  1899,  while 
the  present  suit  Is  one  to  restrain  an  attempt- 
ed breach  of  said  amended  written  contract 
as  further  amended  subsequently  by  the  al- 
leged additional  agreement  of  the  Peniten- 
tiary Board,  entered  on  the  minutes  thereof, 
to  make  good  the  deficit  in  the  aggregate 
amount  of  convict  labor  agreed  to  be  furnish- 
ed. The  contract  and  each  of  the  alleged 
amendments  thereto  were  based  on  the  same 
character  of  consideration,  viz.,  the  mutual 
undertakings  of  the  contracting  parties.  The 
present  suit  as  was  the  McConnell  Case,  is 
plainly  one  to  restrain  an  attempted  breach 
by  the  Penitentiary  Board  of  a  contract  al- 
leged to  have  been  entered  into  by  that  board 


for  the  state  of  Arkansas,  whereby  convict 
labor  should  be  furnished  to  the  plaintiff; 
the  question  at  Issue  in  each  of  the  cases 
being  whether  or  not  the  contract  was  a 
valid  and  subsisting  one,  and  whether  such 
suit  was  one  against  the  state. 

The  first  and  only  question  necessary  for 
us  to  determine  In  this  case  Is  whether  or 
not  this  is  a  suit  against  the  state ;  for,  if  It 
is,  then  the  chancery  court  was  wholly  with- 
out Jurisdiction  to  proceed,  and  all  orders 
and  Judgments  attempted  to  be  rendered 
therein  were  void.  In  the  Matter  of  Ayere, 
123  U.  S.  443,  8  Sup.  Ct  164,  31  L.  Ed.  216. 
A  sovereign  state  cannot  be  sued  except  by 
its  own  consent,  and  such  consent  Is  express- 
ly withheld  by  the  Constitution  of  this  state. 
Article  6,  f  19.  The  question  whether  a  suit 
is  one  against  a  state  Is  not  necessarily  de- 
termined by  reference  to  the  parties  to  the 
record.  If  the  state  is  t^e  real  party  in  in- 
terest, though  only  its  officers  and  agents  are 
parties,  then  It  is  in  effect  a  suit  against  the 
state,  and  falls  within  the  rule  of  prohibition. 
Polndexter  v.  Greenhow,  114  U.  S.  270,  6 
Sup.  Ct  903,  962,  29  li.  Ed.  185;  Hagood  v. 
Southern,  117  U.  S.  52,  6  Sup.  Ct.  608,  29  I* 
Ed.  805;  In  the  Matter  of  Ayera,  123  U.  S. 
443,  8  Sup.  Ct  164,  31  L.  Ed.  216;  Pennoyer 
V.  McConnaughy,  140  U.  8.  1,  11  Sup.  Ct  699, 
35  L.  Ed.  363;  Fltts  T.  McGehee,  172  U.  S. 
516,  19  Sup.  Ct  269,  43  L.  Ed.  535 ;  Farmers' 
Nat.  Bank  v.  Jones  (C.  C.)  105  Fed.  459; 
Louisiana  v.  Jumel,  107  U.  S.  711,  2  Sup.  Ct 
128,  27  U  Ed.  448.  In  Fltts  v.  McGehee, 
supra,  Mr.  Justice  Harlan,  speaking  for  the 
court,  said:  "As  a  state  can  act  only  by 
Its  officers,  an  order  restraining  those  officers 
from  taking  any  steps,  by  means  of  judicial 
proceedings.  In  execution  of  the  statute  of 
February  9,  1895,  is  one  which  restrains  the 
state  Itself,  and  the  suit  is  consequently  as 
much  against  the  state  as  if  the  state  were 
named  as  a  party  defendant  on  the  record. 
If  the  Individual  defendants  held  possession, 
or  were  about  to  take  possession  of,  or  to 
commit  any  trespass  upon,  any  property  be- 
longing to  or  under  the  control  of  the  plain- 
tiffs. In  violation  of  the  latter's  constitution- 
al rights,  they  could  not  resist  the  judicial 
determination,  in  a  suit  against  them,  of  the 
question  of  the  right  to  such  possession  by 
simply  asserting  that  they  held,  or  were  en- 
titled to  hold,  the  property  in  their  capacity 
as  officers  of  the  state."  In  Farmers'  Nat 
Bank  V.  Jones,  supra.  Judge  Caldwell  said: 
"As  a  state  can  perform  Its  functions  through 
officera  and  agents  only,  it  was  soon  perceived 
that  If  these  officers  and  agents  of  the  state 
were  liable  to  be  sued  and  coerced  to  comply 
with  the  Judgments  and  decrees  of  a  federal 
court  the  whole  scope  and  purpose  of  the 
amendment  would  be  nullified.  *  *  *  It 
is  now  settled  that  the  Jurisdiction  In  such 
cases  is  dependent  upon  the  real,  and  not  up- 
on the  nominal,  parties  to  the  suit,  and  it  Is 
now  clear,  both  upon  principle  and  author- 
ity, that  a  suit  against  the  officers  of  a  state 
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to  compel  them  to  do  acts  wliich  would  impose 
a  contractual  pecuniary  liability  upon  the 
state,  or  to  issue  any  evidence  of  debt,  in 
the  name  of  the  state,  which  would  have  that 
result.  Is  In  fact  and  legal  effect  a  suit 
against  the  state,  though  the  state  itself  Is 
not  named  as  a  party  on  the  record."  In 
the  Ayers'  Case,  supra,  Mr.  Justice  Mat- 
thews, spealclng  for  the  Supreme  Court  of 
the  United  States,  said:  "A  bill,  the  object 
of  which  is  by  Injunction  indirectly  to  compel 
the  specific  performance  of  the  contract,  by 
forbidding  all  those  acts  and  doings  which 
constitute  breaches  of  the  contract,  must  also, 
necessarily,  be  a  suit  against  the  state.  In 
such  a  case,  though  the  state  be  not  nominal- 
ly a  party  on  the  record,  If  the  defendants 
are  its  officers  and  agents,  through  whom 
alone  It  can  act  in  doing  nod  refusing  to  do 
the  things  which  constitute  a  breach  of  its 
contract,  the  suit  Is  still,  in  substance,  though 
not  in  form,  a  suit  against  the  state."  And 
again,  in  the  same  case,  it  is  said:  "Where 
the  contract  is  between  the  individual  and 
the  state,  no  action  will  He  against  the  state ; 
and  any  action  founded  upon  it  against  de- 
fendants who  are  officers  of  the  state,  the  ol>- 
ject  of  which  is  to  enforce  its  specific  per- 
formance by  compelling  those  things  to  be 
done  by  the  defendants  which,  when  done, 
would  constitute  a  performance  by  the  state, 
or  to  forbid  the  doing  of  those  things  which, 
if  done,  would  be  merely  breaches  of  the  con- 
tract by  the  state,  is  In  sutwtance  a  suit 
against  the  state  Itself,  and  equally  within 
the  prohibition  of  the  Constitution." 

In  actions  against  officers  of  the  United 
States  the  same  principle  has  been  an- 
nounced. Belknap  v.  Schild.  161  U.  S.  10, 
16  Sup.  Ct  443,  40  L.  Ed.  599;  Minnesota 
V.  nitchcock,  185  U.  8.  373,  22  Sup.  Ct  650, 
46  L.  Ed.  954;  International  Postal  Supply 
Co.  V.  Bruce,  194  U.  S.  601,  24  Sup.  Ct.  820, 
48  L.  Ed.  1134;  Naganab  v.  Hitchcock,  202 
U,  S.  478,  26  Sup.  Ct  667,  50  h.  Ed.  1113. 
In  Belknap  v.  Schild,  supra,  which  was  a 
suit  filed  against  Belknap,  a  commodore  in 
the  United  States  Navy  and  commandant  of 
the  United  States  Navy  Yards  at  Mare  Is- 
land, California,  to  restrain  him  from  using 
caisson  gates,  which.  It  was  charged,  were 
an  infringement  of  letters  patent  granted  by 
the  United  States  to  the  plaintiff.  The  court 
held  that  it  was  a  suit  against  the  United 
States,  and  could  not  be  maintained.  In 
discussing  the  question  the  court  said:  "No 
injunction  can  be  issued  against  officers  of 
n  state  to  restrain  or  control  the  use  of 
property  already  in  the  possession  of  the 
state,  or  money  in  Its  treasury  wlien  the  suit 
is  commenced,  or  to  compel  the  state  to  per- 
form its  obligations,  or  where  the  state  has 
otherwise  such  an  interest  In  the  object  of 
the  suit  as  to  be  a  necessary  party."  The 
doctrine  of  these  cases  is  reaffirmed  by  the 
Supreme  Court  of  the  United  States  In  the 
recent  case  of  Murray  v.  Wilson  Distilling 
Co.,  213  n.  S.  151,  29  Sup.  Ct  458,  54  L.  Ed. 


— .  The  only  distinction  found  In  these  cas- 
es Is  that  where  the  suit  is  against  an  oi- 
flcer  to  prevent  him  from  doing  an  nnlawfnl 
act  to  the  Injury  of  the  complaining  party, 
such  as  the  taking  or  trespass  upon  prop- 
erty belonging  to  the  latter,  the  former  cau 
not  shield  himself  behind  the  fact  that  he  is 
an  officer  of  the  state;  and  also  where  the 
officer  refuses  to  perform  a  purely  ministeri- 
al act,  the  doing  of  which  is  imposed  upou 
him  by  statute.  In  either  of  such  cases,  a 
suit  against  such  an  officer  is  not  a  suit 
against  the  state. 

In  determining  whether  a  suit  is  against 
the  state  it  is  unimportant  whether  the  con- 
tract sought  to  be  enforced,  or  the  breach 
of  which  is  sought  to  be  enjoined,  is  or  is 
not  a  valid  one.  The  fact  that  it  is  a  valid 
contract  does  not  justify  a  suit  against  the 
state,  end  that  question  has  no  place  In  aji 
inquiry  as  to  whether  or  not  a  suit  is  against 
the  state.  "An  Injunction  restraining  tbt- 
breach  of  a  contract  is  a  negative  specific  en- 
forcement of  that  contract  The  jurisdiction 
of  equity  to  grant  such  injunction  is  subetau- 
tlally  coincident  with  its  jurisdiction  to  com- 
pel a  specific  performance.  Both  are  govern- 
ed by  the  same  doctrines  and  rules;  and  it 
may  be  stated  as  a  general  proposition  that 
wherever  the  contract  is  one  of  a  class  which 
will  be  affirmatively  specifically  enforced.  :i 
court  of  equity  will  restrain  its  breach  b; 
injunction,  If  this  is  the  only  practical  mode 
of  enforcement  which  its  terms  permit"  4 
Pomeroy,  Eq.  Jur.  {  1341;  McDaniel  r.  Or 
ner  (Ark.)  120  S.  W.  829. 

This  court  in  the  McConnell  Case,  supra, 
held  that  that  was  not  a  suit  against  the 
state,  because  the  Penitentiary  Board  had 
executed  a  valid'  and  then  subsisting  con- 
tract with  the  plaintiff,  but  was  attemptlog. 
without  legal  authority,  to  break  it  by  a  re- 
fusal to  perform  it  That  distinction  is  un- 
tenable. The  Penitentiary  Board  is  created 
by  statute  as  the  agent  of  the  state  to  man- 
age and  provide  for  working  the  convicts 
of  the  state.  That  board  has  the  power  to 
make  contracts  for  the  state,  and  it  is  the 
sole  agent  of  the  state  In  the  performancr 
of  such  contracts.  The  board  does  not  per- 
form merely  ministerial  acts;  what  It  does 
Involves  judgment  and  discretion,  and  all 
that  It  does  is  for  the  state.  The  state  csn 
under  the  present  statute,  make  and  perform 
contracts  with  reference  to  the  management 
of  convicts  only  through  the  agency  of  this 
board.  Therefore  an  injunction  against  the 
t>oard  restraining  it  from  violating  a  contract 
necessarily  results  in  requiring  the  board, 
and  through  it  tlie  state,  to  specifically  per- 
form its  contract  The  alleged  contract  was 
one  merely  to  furnish  the  labor  of  convicts. 
The  board,  acting  for  the  state,  retained  cus- 
tody and  control  of  the  convicts,  and  were  to 
permit  them  to  labor  for  piaintitr  for  a  stip- 
ulated price.  A  withdrawal  of  the  convicts 
from  the  premises  of  plaintiff  was  not  a  tak- 
ing of  or  a  trespass  upon  the  latter's  prop- 
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erty.  It  was  only  a  refusal  to  perform  the 
alleged  contract  wblcb  plaintiff  seeks  to  re- 
strain. 

It  la  with  great  reluctance  that  we  have 
concluded  to  review  the  McConnell  Case,  and 
overrule  the  doctrine  therein  announced,  but 
a  majority  of  the  judges  are  of  the  opinion 
that  the  decision  was  wrong,  and  contrary 
to  the  great  weight  of  authority.  The  over- 
rallDg  of  a  decision  has  the  unfortunate  tend- 
ency of  rendering  the  laws  of  the  state  less 
certain.  Decisions  which  become  rules  of 
property  should  never  be  overruled,  whether 
they  are  right  or  wrong.  But  where,  as  In 
this  Instance,  no  rule  of  property  Is  disturb- 
ed, and  the  dignity  and  sovereignty  of  the 
state  Is  involved,  we  conceive  it  to  be  our 
duty  to  correct  the  mistake  of  the  court  as 
speedily  as  possible  by  overruling  a  former 
decision  which  we  become  thoroughly  satis- 
fled  is  erroneous  and  contrary  to  the  recog- 
nized rules  established  by  the  other  courts 
'of  the  country.  No  one  can  have  a  vested 
right  to  sue  the  state.  The  state  can  either 
pxtend  or  withhold  the  right.  All  who  con- 
tract with  the  state  must  do  so  with  full 
knowledge  that  they  must  rely  solely  upon 
the  legislative  branch  for  performance  of  the 
contract  and  for  satisfaction  of  tlie  state's 
just  obligations.  Even  the  privilege  of  suing 
the  state,  when  once  extended,  does  not  af- 
ford the  basis  of  a  vested  right  to  sue  or 
to  prosecute  to  termination  a  suit  once  com- 
menced; and  such  privilege  may  be  with- 
drawn without  disturbing  any  vested  right, 
even  after  suit  has  been  commenced.  Beers 
V.  State  of  Arkansas,  20  How.  627,  15  L. 
Kd.  991.  The  plaintiff  cannot  complain  be- 
'"ause  the  court  overrules  its  former  deci- 
sion, even  though  that  decision  permitted  the 
plaintiff  to  maintain  its  suit  similar  to  the 
one  now  before  ns. 

The  judgment  of  the  chancery  court,  ad- 
judging the  petitioner  to  be  in  contempt  of 
that  court,  is  therefore  quashed,  and  said 
proceedings  against  the  petitioner  are  dis- 
missed. 

HART,  J.  (concurring).  A  majority  of  the 
judges  think  that  the  allegations  of  the  com- 
plaint, which  was  the  basis  of  the  injunction 
for  a  disobedience  of  which  Pitcock  was 
fined,  bring  this  case  squarely  within  the 
prindples  of  McC!onnell  t.  Arkansas  Brick 
&  Manufacturing  Company,  70  Ark.  568,  69 
8.  W.  559,  and  that  the  decision  here,  if  that 
case  is  to  stand,  must  l>e  an  affirmance.  I 
do  not  think  so.  In  the  McConnell  Case 
there  was  a  valid  contract  made  pursuant 
to  our  statutes  regulating  the  hiring  out  of 
convicts,  between  the  Board  of  Penitentiary 
Commissioners,  as  the  agents  and  representa- 
tives of  the  state,  and  the  Arkansas  Brick 
k  Mfg.  Company.  The  effect  of  the  holding 
In  the  McConnell  Case  was  that  the  board 
could  not  abrogate  that  contract;  such  pow- 
T  being  rested  alone  In  the  Legislature,  and 
they  were  enjoined  from  so  doing.    The  in- 


stant case  to  my  mind  la  plainly  distinguish- 
able. The  same  contract  which  was  the 
foimdatlon  of  the  action  in  the  McConnell 
Case  is  made  an  exhibit  to  the  complaint 
in  this  case,  and  thereby  becomes  a  part 
thereof.  The  contract  shows  by  its  terms 
that  it  has  expired.  The  allegations  of  the 
complaint  amount  to  no  more  than  an  at- 
tempt by  judicial  construction  to  extend  the 
terms  of  the  contract  exhibited  with  It  In 
short  the  things  asked  to  be  done  and  per- 
formed by  the  Penitentiary  Board  are  the 
very  things  which,  when  done  and  perform- 
ed, would  constitute  a  performance  of  the 
contract  as  its  terms  are  construed  by  the 
successors  to  the  Arkansas  Brick  &  Mfg. 
Co.  In  other  words,  the  case  resolves  itself 
Into  a  suit  for  speciflc  performance  against 
the  state.  My  attention  has  been  called  to 
no  case,  and  I  have  been  unable  to  find  any, 
which  gives  the  courts  jurisdiction  to  en- 
tertain such  a  suit  Such  a  view  is  con- 
trary to  the  principles  of  state  sovereignty 
upon  which  our  government  is  founded,  and 
which  must  endure  as  long  as  the  state  it- 
self. Because  the  expression  of  a  majority 
of  the  judges,  as  above  Indicated,  as  to  the 
effect  of  the  McConnell  Case  is  In  my  judg- 
ment an  unwarranted  extension  of  the  prin- 
ciples at  issue  in  that  case,  and  because  I 
believe  the  McConnell  Case  to  be  wrong  lu 
principle,  I  have  voted  to  overrule  It 

%VOOD,  3.  I  concur  In  the  opinion  of  Mr. 
Justice  HART,  except  that  I  am  of  the 
opinion  that  the  law  as  announced  in  the 
McConnell  Case  Is  correct  and  I  do  not 
think  that  case  should  be  overruled, 

BATTLE,  J.  (dissenting).  The  contract 
Involved  in  this  case  is  the  same  as  that 
held  to  be  valid  in  McConnell  v.  Arkansas 
Brick  &  Manufacturing  Company,  70  Ark. 
568,  69  S.  W.  559.  But  this  is  denied  by 
saying  that  the  contract  adjudged  to  be  valid 
In  the  McConnell  Case  has  expired.  I  do 
not  think  so.  The  Board  of  Commissioners 
of  Arkansas  State  Penitentiary  failed  often 
to  comply  with  that  contract  by  furnishing 
the  Arkansas  Brick  &  Manufacturing  Com- 
pany with  the  labor  of  convicts  as  it  had 
agreed  to  do,  and  upon  each  of  such  failures, 
and  during  the  life  of  the  contract  promised 
to  furnish  the  company  with  such  labor  until 
It  had  furnished  all  it  had  contracted  to  do, 
and  adopted  resolutions  to  that  effect  and 
caused  them  to  be  spread  at  length  upon  Its 
minutes.  These  promises  were  based  upon 
valuable  considerations,  and  did  not  consti- 
tute new  contracts,  but  a  continuation  of  the 
old  by  an  extension  of  the  time  of  its  per- 
formance. The  labor  to  tie  furnished  under 
the  promises  was  to  be  in  performance  of  the 
original  contract  which  could  not  expire  un- 
til it  was  performed  in  the  manner  promised. 
If  I  am  correct  in  this  conclusion,  the  board 
Is  enjoined  and  restrained  by  the  decree  in 
the  McConnell  Case  from  in  any  aianner  cau- 
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c«Ilng  or  annnlllng  the  contract  as  thus  ex- 
tended, and  "from  refusing  and  falling  to 
execute  and  carry  out"  Its  terms.  The  board 
In  this  case  Is  the  same  as  In  that;  the 
membership  being  different 

I  dissented  In  the  McConnell  Case  on  the 
ground  that  that  suit  was,  In  effect,  a  suit 
against  the  state,  which  could  not  be  sued. 
But  the  court  held  differently,  and  Its  judg- 
ment In  that  case  has  passed  beyond  its  con- 
trol, and  become  final,  and  I  think  should  be 
enforced  In  this  case.  The  parties  have 
rightly  acted  upon  the  faith  of  It,  and  should 
not  suffer  on  account  of  confidence  In  the 
judgment  of  the  court 

WOOD,  J.  (concurring).  I  concur  In  the 
judgment,  but  dissent  from  the  opinion. 
Why  should  the  McConnell  Case  be  over- 
ruled? The  doctrine  of  that  case  is  sound 
"to  the  core."  That  case  is  not  only  unlike 
this,  but  It  Is  not  even  of  kin.  In  that  case 
the  contract  was  In  existence,  having  yet 
seven  years  to  run.  In  the  present  case  the 
contract  bad  expired.  The  allegations  of 
the  complaint  do  not  disclose  any  new  con- 
tract, but  only  set  up  the  old,  and  certain 
promises  by  the  board  to  carry  out  its  pro- 
visions which  were  never  fulfilled.  And 
now,  after  the  contract  has  expired,  this 
effort  Is  made  to  have  the  time  for  its  per- 
formance extended  by  judicial  construction, 
and  to  have  the  various  promises  that  were 
made  to  fulfill  the  old  contract  carried  out 
The  allegations  do  not  show  any  contractual 
relations  between  the  state  and  the  Brick 
Company.  In  my  opinion,  time  was  of  the 
essence  of  the  old  contract,  and  any  prom- 
ises made  on  the  part  of  the  board  to  com- 
ply with  Its  provisions  which  remained  un- 
fulfilled when  that  contract  expired  died  with 
It,  and  the  officers  In  withdrawing  the  con- 
victs after  the  contract  had  expired  were 
but  discharging  their  duty  according  to  law, 
and,  of  course,  were  representing  the  state. 
The  chancery  court  therefore,  so  far  as  tlie 
enfon^ement  of  the  provisions  of  that  con- 
tract Is  concerned,  is  wholly  without  juris- 
diction to  "hear,  determine,  and  decree  in 
reference  to  such  matter,"  and  any  decree 
it  might  make  would  be  void,  and  could  not 
legally  operate  on  any  one,  nor  could  any- 
body be  punished  for  disobeying  It.  Wille- 
ford  et  al.  v.  State  ex  rel.,  43  Ark.  62.  See, 
also,  Bankln  y.  Schofleld,  81  Ark.  463,  98  S. 
W.  674.  The  court  was  without  jurisdiction 
of  the  state,  a  necessary  party.  One  of  the 
essentials  of  jurisdiction  Is  that  the  court 
have  before  it  the  proper  parties.  Therefore, 
I  have  concurred  In  the  Judgment  because 
the  allegations  of  the  complaint  do  not  state 
a  cause  of  action  to  give  the  chancery  court 
jurisdiction.  But  on  the  contrary,  the  com- 
plaint on  Its  face,  shows  that  the  court 
had  no  jurisdiction  of  the  state,  the  real 
party  In  Interest  But  If  It  be  true  that  the 
I)resent  case  cannot  be  distinguished  from 
the  McConnell  Case,  then  the  decree  of  the 


chancellor  was  clearly  right,  and  should  be 
affirmed.  As  the  only  living  member  of  this 
court  who  concurred  fully  in  the  views  so 
well  expressed  In  the  McConnell  Case,  I  chal- 
lenge the  statement  of  the  opinion  in  the 
present  case  that  the  decision  in  the  McCon- 
nell Case  Is  erroneous  and  contrary  to  the 
recognized  rules  established  by  the  other 
courts  of  the  country. 

Let  us  see.  In  the  McConnell  Case  the 
Board  of  Penitentiary  Commissioners,  under 
a  statute  expressly  authorizing  it  (sections 
685S,  5856,  Kirby's  Dig.)  on  July  31,  1899, 
entered  into  a  contract  with  the  Bride  Com- 
pany whereby  the  board  was  to  furnish  the 
company,  after  January  1,  1900,  and  until 
January  1,  1909,  300  able-bodied  convicts. 
The  parties  had  entered  upon  the  perform- 
ance of  the  contract  The  Brick  Company, 
as  alleged  in  its  complaint,  and,  as  confes.sed 
by  the  demurrer,  "had  expended  for  build- 
ings, machinery,  etc.,  for  the  purpose  of 
equipping  said  plants  so  that  It  might  com-- 
ply  with  the  terms  of  Its  contract  about 
$300,000."  The  board  had  furnished  the  con- 
victs. On  the  18th  day  of  August  1901, 
after  the  contract  had  been  in  force  about 
20  months,  the  state  officers  constituting  the 
Board  of  Penitentiary  Commissioners  passed 
a  resolution  annulling  and  setting  aside  the 
contract  and  ordering  the  superintendent  of 
the  penitentiary  "to  withdraw  from  said 
Brick  Company  all  convicts  in  their  employ, 
and  to  turn  them  back  into  the  walls  of 
the  penitentiary,  subject  to  the  further  or- 
ders of  the  iKiard."  It  was  confessed  by 
the  demurrer  that  the  Brick  Company  had 
fully  carried  out  the  contract  on  Its  part 
The  statute,  under  which  the  board  was  au- 
thorized to  make  the  contract  did  not  give  it 
power  to  rescind  it  and  there  was  no  other 
statute  giving  It  such  power.  So  the  action 
of  the  board  In  setting  aside  the  contract 
and  its  order  directing  the  superintendent, 
"to  withdraw  all  convicts  in  the  employ"  of 
the  Brick  Company,  was  purely  arbitrary. 

The  Brick  Company  brought  suit  against 
the  members  of  the  board,  and  against  the 
superintendent  and  the  financial  agent  of 
the  penitentiary,  to  have  the  resolution  at- 
tempting to  set  aside  the  contract  declared 
null  and  void,  and  to  restrain  them  from 
taking  any  action  to  prevent  the  due  perform- 
ance of  the  contract  under  the  void  order,  and 
"particularly  from  taking  from  the  Arkan- 
sas Brick  &  Mfg.  Co.  any  of  the  men  then 
engaged  in  labor  therein,  and  to  require  the 
superintendent,  McConnell,  to  proceed  with 
the  execution  of  the  contracts  and  the  fur- 
nishing of  labor  as  therein  agreed  upon." 
The  appellants  (defendants  In  that  case)  con- 
tended that  in  passing  the  resolution  setting 
aside  the  contract,  and  In  making  the  order 
directing  the  superintendent  to  withdraw 
the  convicts,  the  board  was  acting  for  and 
representing  the  state,  and  that  the  state 
was  therefore  a  necessary  party.  In  response 
to  that  contention  we  said:    "The  power  and 
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authority  to  make  a  contract  Is  one  tbing, 
but  the  power  to  abrogate  it  is  quite  another 
thing,  and  the  latter  power  is,  in  this  gov- 
ernment, possessed  by  neither  the  state  nor 
any  of  her  citizens.  The  state  can  only 
speak  through  the  legislatiTe  department, 
which  is  the  mouthpiece  of  the  sovereign; 
and  the  Iieglslature  can  lawfully  pass  no  law 
impairing  the  obligation  of  contracts.  It  is 
and  has  been  the  law  from  time  Immemorial 
that  a  public  agent,  acting  without  the  scope 
of  his  authority  without  authority  of  law, 
cannot  shield  himself  behind  the  sovereign, 
the  state;  but,  where  injury  is  thereby  done 
to  private  citizens,  the  officer  or  agent  Is  a 
trespasser,  and  personally  liable  in  damages." 
We  further  said,  quoting  from  the  Supreme 
Court  of  the  United  States:  "Such  a  defend- 
ant sued  as  a  wrongdoer  who  seeks  to  sut>- 
stitute  the  state  in  his  place,  or  to  Justify  by 
authority  of  tiie  state,  or  to  defend  on  the 
ground  that  the  state  has  adopted  his  act  and 
■exonerated  him,  cannot  rest  on  the  bare  asser- 
tion of  his  defense,  bnt  is  bound  to  establish 
it;  and  as  the  state  is  a  political  corporate 
body,  which  can  act  only  through  agents  and 
command  only  by  laws,  in  order  to  complete 
his  defense,  he  must  produce  a  valid  law  of 
the  state  which  constitutes  his  commission 
«s  its  agent  and  a  warrant  for  his  act."  Poln- 
dexter  v.  Greenhow,  114  U.  S.  270,  5  Sup. 
Ot.  903,  9C2,  29  L.  Ed.  185. 

The  Judges  who  rendered  the  decision  In 
the  McConnell  Case  were  of  the  opinion  that 
the  Board  of  Penitentiary  Commissioners  ex- 
ceeded its  powers  in  attempting  to  set  aside 
the  contract,  and  that  their  acts  in  so  doing 
were  wrongful,  and  such  as  to  render  them 
liable  as  individuals  for  any  damages  directly 
resulting  to  others  from  such  acts.  Nicks  v. 
Sector,  4  Ark.  284;  Bice  v.  Harrell,  24  Ark. 
402;  O'Conner  v.  Auditor,  27  Ark.  242;  Simp- 
son v.  Robinson,  37  Ark.  142;  Parham  v. 
McMurray,  32  Ark.  269;  State  v.  Newton, 
33  Ark.  276;  De  Tampert  v.  Johnson,  64< 
Ark.  165,  15  S.  W.  363;  Ry.  Co.  v.  Hackett, 
58  Ark.  381,  24  S.  W.  881,  41  Am.  St  Rep. 
105.  See,  also,  Hawkins  v.  U.  S.,  96  U.  S. 
692,  24  L.  Ed.  607;  Whiteside  v.  U.  S.,  ^  U. 
S.  257,  23  L.  Ed.  882.  The  Legislature  It- 
self could  not  rescind  or  set  aside  the  con- 
tract and  deprive  the  Brick  Company  of  the 
benefits  thereof,  unless  that  power  was  ex- 
pressly reserved  in  the  act  conferring  upon 
the  board  the  authority  to  make  the  contract 
Woodruff  V.  Berry,  40  Ark.  256;  Berry  v. 
Mitchell,  42  Ark.  244.  The  board  certainly 
liad  no  authority  except  what  the  I^egislature 
Iiad  given  them.  The  Legislature  lud  not 
even  attempted  to  vest  them  with  power  to 
destroy  or  to  Impair  the  obligations  of  the 
contract  which  they  were  authorized  to  make. 
The  Supreme  Court  of  the  United  States  has 
quite  recently  decided  that:  "The  attempt  of 
a  state  officer  to  enforce  an  unconstitutional 
statute  is  a  proceeding  without  authority  of, 
and  does  not  affect,  the  state  in  its  sovereign 


or  governmental  capacity  and  is  an  illegal 
act,  and  the  officer  is  stripped  of  his  official 
character,  and  is  subjected  in  his  person  to 
the  consequences  of  his  individual  conduct." 
Ex  parte  Young,  209  U.  S.  123,  28  Sup.  Ot 
441,  52  I^  Ed.  714,  13  L.  R.  A.  (N.  S.)  932. 

In  the  McConnell  Case  we  were  of  the' 
opinion  that  the  facts  brought  the  case  strict- 
ly within  the  general  doctrine  announced  by 
Chief  Justice  Marshall,  In  Osbom  v.  United 
States  Bank,  9  Wheat  738,  6  L.  Ed.  204,  to 
the  eftect  that  a  state  officer  will  be  restrain- 
ed from  executing  an  unconstitutional  statute 
of  the  state  when  to  execute  it  would  violate 
rights  and  privileges  of  the  complainant 
which  had  been  guaranteed  by  the  Constitu- 
tion, and  would  work  Irreparable  damage 
and  injury  to  him.  In  Pennoyer  v.  McOon- 
naughy,  140  U.  S.  1,  10,  11  Sup.  Ct  699,  701, 
35  L.  Ed.  363,  complainant  sought  to  re- 
strain the- defendants,  officials  of  the  state, 
from  violating,  under  an  unconstitutional  act 
the  complainant's  contract  with  the  state, 
and  thereby  working  Irreparable  damage  to 
the  property  rights  of  the  complainant  The 
court  held  that  such  a  proceeding  was  not  a 
suit  against  the  state,  and  said  that  the  gen- 
eral doctrine  of  the  "great  and  leading  case  of 
Osbom  V.  Bank  of  United  States,"  as  above 
stated,  "has  never  been  departed  from."  If 
officers  acting  under  an  unconstitutional  stat- 
ute can  be  restrained  from  committing  acts 
of  wrong  and  injury  to  the  vested  rights  of 
a  complainant  under  a  contract  with  the 
state,  for  a  much  stronger  reason  will  officers 
be  restrained  from  Invading  and  destroying 
the  rights  of  another  under  a  contract  with 
the  state  where  such  officers  are  acting  with- 
out any  color  of  authority  whatever. ,  This 
they  were  doing  in  the  McConnell  Case.  The 
withdrawal  of  the  convicts  which  the  Brick 
Company  had  In  Its  possession,  and  which  the 
board  were  attempting  to  do  under  their  void 
resolution  and  order,  would  have  meant  an 
Irreparable  loss  to  the  Brick  Company  as  the 
facts  show,  of  many  thousands  of  dollars. 
The  Brick  Company  had  a  property  right  in 
the  labor  of  the  convicts.  It  would  make  this 
opinion  too  long  to  review  all  the  cases  in 
this  country  supporting  the  doctrine  announc- 
ed In  the  McConnell  Case.  It  had  long  been 
an  established  doctrine  in  this  state  before 
that  case  was  decided.  In  Crawford,  Auditor, 
V.  Carson  et  al.,  35  Ark.  565,  678,  we  said: 
"The  prohibition  against  suing  the  state,  or 
any  officer  representing  her,  in  chancery, 
must  be  confined  to  such  suits  as  seek  to 
charge  the  state  with  some  liability  or  duty, 
or  to  hold  her  or  her  officers  as  trustees  of 
effects  in  their  hands.  Such,  and  such  only, 
was  the  object  of  the  statute  It  would  open 
the  way  to  Intolerable  tyranny  to  exempt  of- 
ficers of  the  state  from  injunctions  to  re- 
strain them  from  illegal,  though  colorable, 
acts  of  authority." 

The  suit  in  the  McConnell  Case  was  not, 
as  the  court  now  holds,  a  suit  against  the 
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state  to  enforce  the  spedflc  performance  of 
her  contract.  Not  at  all ;  but  It  was  a  suit 
against  the  officers  to  restrain  them  from 
Illegal  and  unauthorized  acts  to  the  Injury 
of  the  rights  of  the  Brick  Company  under  the 
contracts,  acts  which  were  not  only  wrongful, 
but  without  even  any  color  of  authority. 
"The  injunction,"  says  the  court  in  the  Mc- 
Ck)nnell  Case,  "is  not  against  the  state,  but 
against  the  defendants,  to  restrain  them  from 
going  beyond  their  powers.  No  order  of  the 
court  can  l>e  against  the  state,  nor  against 
the  defendants  to  compel  them  to  perform 
those  duties  as  ofllcers  and  agents  of  the 
state."  Mr.  Rose,  in  bis  Code  of  Federal 
Procedure,  says:  "The  distinction  running 
through  all  the  cases  Is  between  preventlTe 
and  affirmative  relief;  between  those  caste 
in  which  state  action  is  sought  to  be  re- 
strained by  proceedings  against  state  offi- 
cers, and  those  in  which  some  affirmative, 
though  legal  and  prefer,  act  of  the  state  is 
sought  to  be  compelled.  The  eleventh  amend- 
ment does  not  shield  state  officers  in  the  per- 
formance of  unlawful  acts  though  prescribed 
by  state  law ;  but  it  protects  the  state  against 
compulsion  in  the  performance  of  its  sover- 
eign functions,  against  the  enforcement  of 
a  liability  es  contractu  or  ex  delicto,  against 
direct  proceedings  for  the  recovery  of  prop- 
erty held  by  the  state  through  its  officer." 
"The  cases"  says  he,  "in  which  by  mandamus 
or  other  writ  state  officers  have  been  com- 
pelled to  perform  certain  acts  at  the  suit 
of  individuals  injured  are  no  exception  to 
this  rule,  since  the  foundation  of  the  relief 
is  the  wrong  of  the  officers  In  disobeying  or 
mal  administering  the  state  law,  and  not  a 
wrong  committed  by  the  state."  1  Rose, 
Code  Fed.  Procedure,  pp.  50,  51,  and  numer- 
ous cases  cited.  This  Is  precisely  the  dis- 
tinction we  made  In  the  McConnell  Case,  and 
the  failure  of  my  Brother  Judges  to  observe 
it  in  the  present  case  has  caused  the  court  to 
fall  into  the  error  of  overruling  the  McCon- 
nell Case,  and  the  case  of  Auditor  v.  Carson 
on  the  same  point,  although  the  latter  is  not 
expressly  mentioned. 

The  Chief  Justice  In  his  opinion  says: 
"The  board  does  not  perform  merely  minis- 
terial acts;  what  it  does  involves  Judgment 
and  discretion,  and  all  that  it  does  is  for 
the  state."  I  can  never  subscribe  to  that 
doctrine.  The  board  was  not  representing 
the  state  at  all  when  they  passed  the  resolu- 
tion annulling  the  contract  and  ordering  the 
convicts  taken  away  from  the  Brick  Com- 
pany. No  principle  is  more  firmly  establish- 
ed than  that  when  an  officer  exceeds  his  au- 
thority, bis  acts  are  individual  acts  only,  and 
do  not  bind  the  state.  The  state  is  liable 
only  to  the  extent  of  the  power  actually 
given  to  its  officers,  and  not  to  the  extent 
of  their  apparent  authority.  Woodward  v. 
Campbell,  39  Ark.  683;  Woodrutf  v.  Berry, 
40  Ark.  256;  Pulaski  County  v.  State,  42 
Ark.  lift;   St.  Louis  Co.  t.  Langley,  66  Ark. 


62.  51  S.  W.  68;  Mechem.  Pnb.  Off.  H  511 
663;  Throop  on  Pub.  Officers,  ||  121,  661,  6T«i. 
The  board  had  the  discretion  to  make  or  not 
to  make  the  contract.  They  had  discretion 
in  fixing  the  terms  of  the  contract  But  aft- 
er these  terms  were  defined  and  agreed  upon 
between  the  board  and  the  Brick  Company, 
and  the  contract  was  entered  into,  the  board 
no  longer  had  any  discretion  in  the  matter 
of  furnishing  the  number  of  convicts  called 
for  by  the  contract  The  duty  of  the  Iward 
to  furnish  the  number  of  convicts  named  in 
the  contract,  and  of  the  superintendent,  who 
was  the  subordinate  to  the  board,  was  pure- 
ly ministerial  in  character. 

Suppose  the  liCgislature  liad  provided  tbnt 
when  the  board  makes  a  contract  to  let  con- 
vict labor,  they  shall  furnish  the  labor  of  no; 
less  than  300  able-bodied  convicts.     Would 
any  one  contend  that  after  the  board  had 
made  a  contract  for  the  number  of  convicts 
as  prescribed  by  the  statute  the  duty  of  the 
board  to  furnish  the  number  of  convicts  nam- 
ed would  be  a  matter  of  Judgment  and  dis- 
cretion?    Well,   the  Legislature,   Instead  of 
prescribing  the  number  of  convicts  to  be  let 
by  the  contract,  has  left  the  matter  of  desig- 
nating the  number  open  to  the  discretion  of 
the  board.    But  after  the  board  has  exercis- 
ed that  discretion  and  designated  the  number 
in  the  contract  they  make,  then  the  Legisla- 
ture did  not  leave  it  to  their  discretion  and 
Judgment  to  withhold  all  or  any  part  of  the 
number  called  for  in  the  contract    After  the 
board  had  designated  300  as  the  number  to 
be  let  by  contract,  under  the  statute  authoriz- 
ing them  to  make  the  contract,  the  legal  ef- 
fect was  precisely  the  same  as  if  the  Legis- 
lature itself  had  designated  that  as  the  num- 
ber that  the  board  should  furnish.    And  th« 
simple  act  of  furnishing  the  number  of  con- 
victs called  for  by  the  contract  was  a  min- 
isterial duty  imposed  by  law.    So  the  litiga- 
tion in  the  McConnell  Case  was  "with  the 
officers,  not  the  state."     Rolston  v.  Missouri 
Fund  Com'rs,  120  U.  S.  390,  411,  7  Sup.  Ct 
599,  610,  30  li.  Ed.  721.    Chief  Justice  Chase. 
In  Mississippi  V.  Johnson,  4  Wall.  475,  18  L. 
Ed.  437,  has  given  a  definition  of  a  minis- 
terial duty  that  has  never  since  been  improv- 
ed.   He  says:    "A  ministerial  duty,  the  per- 
formance of  which  may,  in  proper  cases,  be 
required  by  Judicial  process,  is  one  in  regard 
to  which  nothing  is  left  to  discretion.    It  is  a 
simple,  definite  duty,  arising  under  condi- 
tions, admitted,  or  proved  to  exist,  and  im- 
posed by  law."    Our  own  court,  through  Mr. 
Justice  Smith,  defines  a  ministerial  act  &a 
follows:    "One  which  an  officer  or  tribunal 
performs  in  a  given  state  of  facts,  in  a  pre- 
scribed manner,  in  obedience  to  the  mandatp 
of  legal  authority,  without  regard  to  or  the 
exercise  of  bis  own  Judgment  upon  the  pro-      ' 
priety  of  the  act  done."    Ex  parte  B«tesvill« 
&  Brinkley  R.  Co.,  39  Ark.  82;    Grider  v. 
Tally,   77  Ala.  422,  64  Am.   Rep.   66;    See 
Throop  Pub.  Officers,  {  636^  and  cases  cited 
in  note. 
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Since  the  contract  fixed  the  precise  terms, 
as  to  the  nnmber  of  convicts  to  be  furnished, 
and  this  duty  under  the  statute  was  purely 
ministerial,  it  follows  that  from  any  and  ev- 
ery view  point,  the  doctrine  of  the  McConnell 
Case  is  right,  and  should  not  have  been  over- 
ruled. The  doctrine  conforms  to  that  class 
of  cases  which  hold  that:  "Where  a  suit  Is 
brought  against  defendants,  who,  claiming  to 
act  as  ofBcers  of  the  state,  and  under  the 
color  of  an  unconstitutional  statute,  commit 
acts  of  wrong  and  injury  to  the  rights  and 
property  of  the  plaintiff  acquired  under  a 
contract  with  the  state,  such  suit,  whether 
brought  to  recover  money  or  property  in  the 
hands  of  such  defendants  unlawfully  taken 
by  them  In  behalf  of  the  state,  or  for  com- 
I)en8ation  in  damages,  or  in  a  proper  case 
where  the  remedy  at  law  is  inadequate,  for 
an  injunction  to  prevent  such  wrong  and  in- 
Jury,  or  for  a  mandamus  In  a  like  case,  to 
enforce  upon  the  defendant  the  performance 
of  a  plain  legal  duty,  purely  mlnlaterlal,  is 
not,  within  the  meaning  of  the  eleventh 
amendmoit,  an  action  against  the  state." 
Mr.  Justice  tamar  In  Pennoyer  v.  McCon- 
naughy,  140  U.  S.  1,  11  Sup.  Ct  699,  35  L. 
Ed.  363,  and  citing  Osbom  v.  Bank,  supra, 
Davis  V.  Gray,  16  WaU.  2D3,  21  L.  Ed.  447; 
Tomllnson  v.  Branch,  15  Wall.  460,  21  L.  Ed. 
189 ;  Litchfield  v.  Webster  County,  101  U.  8. 
773,  25  L.  Ed.  925;  Allen  v.  Baltimore  & 
Ohio  Ky.  Co.,  114  U.  S.  311,  6  Sup.  Ct  925, 
962,  29  L.  Ed.  200;  Board  of  Liquidation  v. 
McComb,  92  U.  8.  531,  23  L.  Ed.  623;  and 
Poindexter  v.  Greenhow,  supra,  from  which 
we  have  quoted.  Other  more  recent  cases 
are  Scott  v.  Donald,  165  D.  8.  112,  17  Sup. 
Ct.  262,  41  Lb  Ed.  648;  Smyth  v.  Ames,  169 
U.  S.  466,  18  Sup.  Ct  418,  42  L.  Ed.  819 ;  In 
re  Tyler,  149  U.  S.  164,  190,  18  Sup.  Ct  785, 
37  L.  Ed.  680;  Tlndal  v.  Wesley,  167  U.  S. 
204,  220.  17  Sup.  Ct  770, 42  L.  Ed.  137;  Prout 
V.  Starr,  188  TJ.  S.  637,  23  Sup.  Ct  89a  47 
L.  Ed.  584 ;  and  Ex  parte  Young,  supra.  The 
facts  in  the  McConnell  Case  do  not  fit  the 
doctrine  of  In  re  Ayers,  123  U.  S.  443,  8  Sup. 
Ct  164,  31  L.  Ed.  216,  and  that  line  of  cases, 
but  tbey  do  fit  the  line  of  cases  followed  by 
ua  as  above  Indicated. 

I  am  unable  to  see  how  the  "dignity  and 
sovereignty  of  the  state  are  Involved"  in  a 
anit  to  restrain  her  officers  from  exceeding 
their  powers  and  arbitrarily  setting  aside  a 
contract,  and  destroying  valuable  rights 
thereunder.  Nor  do  I  think  that  the  dignity 
and  sovereignty  of  the  state  are  involved  In 
a  suit  to  compel  an  officer  to  perform  merely 
ministerial  duties  under  a  contract  made  un- 
der the  authority  of  the  statute.  Such  is  the 
McConnell  Case,  as  the  Judges  who  rendered 
the  decision  viewed  the  facts  and  the  law. 
The  doctrine  there  announced  erects  the  same 
high  standard  for  honesty  and  good  faith  in 
the  conduct  of  public  officers  as  that  required 
by  the  law  of  private  individuals  In  their 


dealings  with  each  other.  If  I  am  correct  in 
my  views,  this  doctrine  should  remain  the 
law  in  Arkansas  forever. 


PINSON  V.  STATa 
(Supreme  Court  of  Arkansas.     July  12,  1900.) 

1.  BvBOLABY  (I  9*) — Elements  of  Offense- 
Statutes. 

Kirby's  Dig.  {{  1608-1605,  defining  bur- 
glary as  the  unlawful  entering  a  building  at 
night  with  intent  to  commit  a  felony,  and  pro- 
viaing  that  the  manner  of  breaking  or  entering 
is  not  material,  except  to  show  intent,  etc.,  and 
that  one  with  force  entering  a  building  in  the 
nighttime  with  intent  to  commit  a  felony  is 
guilty  of  burglary,  retains  the  elements  of  com- 
mon-law burglary,  consisting  of  the  unlawful 
breaking  and  entering  in  the  nighttime  of  an- 
other's dwelling  with  intent  to  commit  a  felony, 
and  enlarges  the  offense,  so  that  an  unlawful 
entry  without  breaking  of  a  building  In  the 
nighttime,  with  intent  to  commit  a  felony,  is 
burglary,  and  one  who  in  the  nighttime  enters 
through  the  open  door  during  business  hours  a 
saloon,  with  intent  formed  before  or  at  the  mo- 
ment he  enters  to  commit  a  felony,  is  guilty  of 
burglary,  though  fraud  or  deception  was  not 
practiced  on  the  owner  in  making  the  entry. 

[Ed.  Note. — For  other  cs.ses,  see  Burglary, 
Cent.  Dig.  H  6-12 ;    Dec.  Dig.  t  9.*] 

2.  Bdbolabt  (}  9*)  —  Statutobt  Offensk  — 
"Unlawful  Entby." 

"Unlawful  entry,"  within  Kirby's  Dig.  H 
1603-1605,  defining  bnrglaiy  as  the  unlawful  en- 
tering a  building  in  the  nighttime  with  intent  to 
commit  a  felony,  and  declaring  that  the  manner 
of  breaking  or  entering  is  not  material,  etc., 
is  going  into  the  building  with  the  intention, 
formed  at  the  time  the  entry  is  made,  to  com- 
mit a  felony. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Dec.  Dig.  I  9.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7189-7190.] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty, Ft  Smith  District;  Daniel  Hon,  Judge. 

George  Pinson  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

Appellant  was  convicted  on  an  indictment 
which  charged  that  he,  "on  the  23d  day  of 
February,  1909,  about  the  hour  of  2  o'clock 
In  the  nighttime  of  said  day,  unlawfully,  fe- 
loniously, and  burglariously,  and  with  force, 
did  enter  the  storehouse  of  J.  D.  Broyles, 
with  the  Intent  then  and  there  to  commit  a 
felony,  to  wit,  grand  larceny  of  the  goods  and 
property  of  J.  D.  Broyles."  There  was  testi- 
mony tending  to  prove  that  appellant,  in  com- 
pany with  two  others,  went  into  the  saloon 
of  Broyles  after  midnight  on  the  night  alleg- 
ed, and  that  appellant  called  the  bartender 
to  the  cigar  stand  and  engaged  him  in  con- 
versation. In  the  meantime  the  other  two 
parties  who  entered  the  saloon  with  appellant 
went  behind  the  screen  or  partition  where 
there  was  whisky,  and  stole  same.  Eleven 
quarts  of  rye  whisky  were  stolen  from  the 
saloon  that  night  Without  going  into  detail 
it  is  sufficient  to  state  that  the  evidence 
tended  to  prove  that  there  was  a  conspiracy 
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between  appellant  and  others  who  entered 
the  saloon  with  him  on  the  night  alleged  to 
steal  the  whisky,  and  that  they  did  steal 
whisky  on  that  night  which  had  a  market 
value  in  Ft.  Smith  of  orer  $10. 

There  was  evidence  to  warrant  a  finding 
that  appellant  Intended,  when  he  entered  the 
saloon,  to  steal  the  whisky.  The  court  in- 
structed the  Jury  as  follows,  by  reading  sec- 
tions 1603  and  1604  of  Kirby's  Digest,  and 
then  declaring  the  law  to  be:  "(1)  To  consti- 
tute burglary  a  bouse  or  other  building  must 
be  broken  into  or  entered  in  the  nighttime 
with  the  intent  to  commit  a  felony,  but  one 
who  enters  or  breaks  Into  a  house  in  the 
nighttime  with  the  intent  to  steal  more  than 
$10  worth  of  goods,  or  other  personal  property, 
is  guilty  of  burglary,  whether  he  steals  that 
amount  or  not,  if  it  his  intention  in  entering 
to  steal  more  than  $10  in  value.  If  after 
entering  the  store  he  formed  the  intent  to 
steal,  and  did  steal,  more  than  $10  in  value, 
he  would  not  be  guilty  of  burglary.  The  in- 
tent must  have  existed  before  or  at  the  time 
of  eutering.  (2)  If  the  jury  find  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the 
defendant,  in  the  Ft  Smith  district  of  Se- 
bastian county,  within  three  years  next  t>e- 
fore  March  4,  1909— the  date  of  the  indict- 
ment— unlawfully  entered  the  storehouse  of 
J.  D.  Broyles  in  the  nighttime,  either  by  him- 
self, or  with  other  persons,  with  the  intent 
to  commit  grand  larceny  of  the  goods  or  per- 
sonal property  of  J.  D.  Broyles  to  steal  from 
his  store  goods  or  other  personal  property 
of  more  than  the  value  of  $10,  yon  will  find 
the  dcrfendant  guilty.  (3)  If  the  business 
house  and  goods  therein  were  in  the  posses- 
sion of  J.  D.  Broyles,  and  held  and  controlled 
by  bim,  he  would  be  held  under  the  law  to 
be  the  owner  of  the  same.  (4)  Tou  are  in- 
structed that  the  market  value  of  an  article 
is  the  price  for  which  It  would  sell  in  the 
regular  way  where  one  person  desires  to 
sell  and  another  person  desires  to  buy,  and 
hns  the  means  or  ability  with  which  to  pay. 
No  Isolated  mle  Is  the  market  value  of  an 
article,  but  it  is  what  it  would  sell  for  on 
the  market  in  the  regular  way."  The  appel- 
lant objected  to  each  of  these  Instructions, 
and  duly  excepted  to  the  ruling  of  the  court 
In  giving  them. 

Appellant  asked  the  court  to  instruct  the 
Jury  as  follows:  "(1)  Gentlemen  of  the  Jury: 
You  are  instructed  to  acquit  the  defendant; 
the  state  having  failed  to  make  out  a  case 
against  him.  (2)  Tou  are  Instructed  that, 
though  the  defendant  entered  the  saloon  in 
the  nighttime,  the  said  saloon  being  open 
during  business  hours,  lights  burning,  bar- 
tender or  bartenders  on  duty,  and  the  busi- 
ness running  in  the  regular  way,  the  defend- 
ant entering  at  the  regular  door,  as  did  oth- 
er customers,  ander  those  conditions  the 
crime  of  taking  goods  therefrom  could  not, 
as  a  matter  of  law,  amount  to  burglary,  and 
you  should  acquit  the  defendant.    (3)  If  yon 


find  that  the  defendant  did  break  and  enter 
or  did  enter  the  said  saloon  as  charged  with 
the  intent  to  commit  the  crime  of  petit  lar- 
ceny only,  he  Is  not  guilty  of  burglary,  and 
you  are  instructed  to  acquit  him.  (4)  The 
defendant  pleads  former  conviction  of  petit 
larceny  upon  the  identical  facts  as  taken  to 
establish  this  charge,  and  yon  are  therefore 
instructed  that  if  ttiat  plea  is  established, 
you  cannot  convict  the  defendant  upon  any 
degree  of  larceny."  "(6)  If  you  fail  to  find 
from  the  evidence  that  the  defendant  prior  to 
entering  the  saloon  formed  an  intent  to  com- 
mit a  felony  therein,  he  is  not  guilty  of  bur- 
glary, and  your  verdict  should  be  acquittal. 
(7)  One  of  the  elements  of  burglary,  under 
our  statute,  is  an  unlawful  entry,  and  if  you 
find  from  the  evidence  that  the  said  salooB 
was  open,  and  the  defendant  entered  during 
business  hours  in  the  regular  way,  the  lights 
burning,  and  the  t>artender  present,  the  busi- 
ness running  in  the  usual  course,  as  a  matter 
of  law  the  defendant  entered  by  Invitation, 
and  is  not  guilty  of  burglary,  and  yon  should 
acquit  him.  (8)  You  are  instructed,  as  a 
matter  of  law,  the  presumption  is  in  favor  of 
innocence,  and  the  burden  to  establish  a  fe- 
lonious intent  is  upon  the  state,  and  if  such 
an  intent  is  not  clearly  proven  beyond  a  rea- 
sonable doubt,  you  should  find  for  the  de- 
fendant." "(10)  If  you  find  from  the  evi- 
dence that  there  were  other  cases  of  liquor 
besides  the  one  taken  and  carried  away,  to 
which  the  defendant  had  access,  and  which 
he  refused  to  take,  this  Is  to  be  regarded  as 
evidence  in  bis  favor.  (11)  Each  juror  should 
feel  the  responsibility  resting  on  him  as  a 
member  of  the  body,  and  realize  that  his  own 
mind  must  be  convinced  of  the  guilt  of  the 
defendant  beyond  a  reasonable  doubt  before 
be  can  consent  to  a  verdict  of  guilty;  and 
if  any  one  of  the  jury,  after  liaving  consider- 
ed all  the  evidence,  and  after  having  consult- 
ed with  his  fellow  jurors,  entertain  sacb 
reasonable  doubt,  you  cannot  In  such  case 
find  the  defendant  guilty.  (12)  If  the  busi- 
ness house  and  goods  therein  were  in  the  ex- 
clusive possession  of  J.  D.  Broyles,  and  held 
and  controlled  by  him,  he  would  be  held,  un- 
der the  law,  to  be  the  owner  of  the  same. 
(13)  Unlawful  entering,  as  employed  in  our 
statutes.  In  the  definition  of  burglary,  signi- 
fies the  violation  of  some  prohibitory  law." 
Of  these  the  court  gave  3  and  6,  but  refused 
the  others.  The  court  modified  prayers  num- 
bered 7  and  8,  and  gave  them  as  modified  as 
follows:  "No.  7.  One  of  the  dements  of  bur- 
glary, under  our  statute,  is  an  unlawful  entr;, 
and  if  you  find  from  the  evidence  that  the 
said  saloon  was  open,  and  the  defendant  enter- 
ed during  business  hours  in  the  regular  way, 
the  lights  burning  and  the  bartender  pres- 
ent, the  business  running  in  the  usual  course, 
as  a  matter  of  law  the  defendant  entered  b; 
invitation,  and  is  not  guilty  of  burglary,  and 
you  should  acquit  bim,  unless  you  find  that 
at  the  time  of  entering  he  did  so  with  the 
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Intent  to  commit  grand  larceny,  to  steal  from 
the  storehouse  goods  of  the  value  of  more 
tban  $10.  No.  8.  You  are  instructed  as  a 
matter  of  law  the  presumption  Is  In  favor  of 
innocence,  and  the  burden  to  establish  a  fe- 
lonious intent  Is  upon  the  state,  and  If  such 
Intent  Is  not  established  from  the  evidence, 
the  Jury  should  acquit."  Appellant  objected 
to  the  rulings  of  the  court  in  refusing  Its 
prayers,  and  to  the  giving  of  prayers  7  and  8 
as  modiSed,  and  duly  excepted  to  the  rulings. 
Appellant  In  his  motion  for  new  trial  assign- 
ed as  error  the  various  rulings  to  which  he 
bad  saved  exceptions.  His  motion  was  over- 
ruled, and  he  duly  prosecutes  this  appeal. 

J.  D.  Chastaln,  for  appellant  Hal  h.  Nor- 
wood, Atty.  Gen.,  and  C.  A.  Cunningham, 
Asst  Atty.  Gea,  for  the  State. 

WOOD,  J.  (after  stating  the  facts  as  above). 
It  is  unnecessary  to  discuss  seriatim  the  ob- 
jections of  appellant  to  the  rulings  of  the 
court.  It  suffices  to  say  we  find  no  reversible 
error  in  any  of  them.  The  most  important 
question  In  the  case,  as  conceded  by  appel- 
lant's counsel,  Is  whether  one  who  enters  a 
storehouse,  occupied  as  a  saloon,  in  the 
nighttime,  with  intent  formed  in  his  mind, 
before  or  at  the  very  time  he  enters,  to  com- 
mit a  felony,  can  be  guilty  of  burglary,  where 
the  house  he  enters  is  open  for  business,  and 
the  entry  is  through  the  open  door  during 
business  hours,  and  without  any  apparent 
frand  or  deception  practiced  on  the  owner  in 
making  the  entry.  The  sections  of  our  stat- 
ute pertinent  to  the  inquiry  are  as  follows: 
Section  1603:  "Burglary  is  the  unlawful  en- 
tering a  house,  tenement,  railway  car  or 
other  building,  boat,  vessel,  or  water  craft. 
In  the  nighttime,  with  the  intent  to  commit 
a  felony,"  Section  1604:  "The  manner  of 
breaking  or  entering  is  not  material,  further 
than  It  may  show  thie  intent  of  the  offender." 
Section  1605,  Klrby's  Dig.,  provides:  "If  any 
person  shall.  In  the  nighttime,  willfully  and 
maliciously,  and  with  force,  break  or  enter 
any  house,  tenement,  Iwat  or  other  vessel,  or 
building,  although  not  specially  named  here- 
in, with  the  intent  to  commit  any  felony 
whatever,  be  shall  t>e  deemed  guilty  of  bur- 
glary." 

At  the  common  law  burglary  was  the  un- 
lawful breaking  and  entering  in  the  night 
of  .another's  dwelling  wjth  Intent  to  commit 
a  felony  therein.  \  Blsh.  New  Or.  Law,  | 
559;  Russell  on  Crimes,  p.  785.  As  will  be 
seen,  our  statute,  while  retaining  the  elements 
of  common-law  burglary,  has  also  greatly  en- 
larged upon  these,  so  that  under  the  statute 
supra  the  unlawful  entering,  without  break- 
ing, of  the  house,  etc.,  in  the  nighttime  with 
Intent  to  commit  a  felony  is  burglary.  The 
unlawful  entering  in  the  sense  of  the  statute 
is  going  into  the  house,  etc.,  with  the  inten- 
tion, formed  in  the  mind  at  the  time  the  en- 
try is  made,  to  commit  a  felony.    No  one  has 
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the  right  to  enter  upon  the  premises  of  an- 
other with  the  intent  at  the  time  be  does  so 
to  commit  a  felony.  No  one  is  Invited  or  has 
permission  to  do  any  such  thing  as  that.  A 
saloon  keeper  even  extends  to  the  public  no 
such  invitation  as  that,  and  one  who  enters  a 
saloon  with  the  predetermined  purxwse  to 
commit  some  felony  therein,  whether  by  day 
or  night,  goes  there  in  invitum,  and  were 
such,  purpose  known  to  the  owner  before- 
hand, he  could  prevent  such  person  from  en- 
tering his  place  of  business.  Therefore  one 
who  enters  with  such  evil  design  perpetrates 
a  fraud  and  dec^tion  upon  the  owner,  for 
the  owner  invites  only  those  who  come  for 
lawful  purposes.  Section  459  of  the  Penal 
Code  of  California  provides:  "Every  per- 
son who  enters  any  bouse,  room,  store 
•  *  •  with  intoit  to  commit  grand  or  pet- 
It  larceny,  or  any  felony  is  guilty  of  bur- 
glary." 

In  People  v.  Barry,  94  Cal.  481,  29  Pac. 
1026,  the  Supreme  Court,  construing  the  sec- 
tion, says :  "As  to  the  acts  which  shall  con- 
Btitnte  burglary,  that'  Is  a  matter  left  en- 
tirely to  the  policy  of  the  Legislature,  with- 
in Its  constitutional  powers;  and,  when  that 
body  has  said  that  every  person  who  enters 
a  store  with  the  intent  to  commit  a  larceny 
is  guilty  of  burglary,  the  language  is  so  plain 
and  simple  that  rules  of  statutory  construc- 
tion are  not  required  to  be  consulted — the 
meaning  is  patent  upon  the  face  of  the  stat- 
ute. No  words  are  found  In  the  statute 
qualifying  the  character,  kind,  time,  or  man- 
ner of  the  entry,  save  that  such  entry  must 
1)6  accompanied  with  certain  Intent;  and  it 
would  be  Judicial  legislation  for  this  court 
to  interpolate  other  conditions  Into  the  sec- 
tion of  the  Code."  The  court  then  proceeds 
to  reason  upon  tacts  which  showed  that  one 
bad  entered  a  grocery  store  during  business 
hours,  and  had  attempted  to  commit  larceny, 
and  concludes  that  the  entry  was  unlawful, 
saying:  "He  is  not  one  of  the  public  Invited, 
nor  is  he  entitled  to  enter.  Such  a  party 
could  be  refused  admission  at  the  threshold, 
or  ejected  from  the  premises  after  the  entry 
was  accomplished."  The  c^urt  adds:  "If  the 
presence  of  such  party  in  the  store  is  law- 
ful, the  fact  that  he  gained  ingress  openly 
and  publicly  through  the  front  door,  rather 
than  clandestinely  by  way  of  the  skylight  or 
the  cellar,  is  not  material,  and  the  result 
would  be  that  no  burglary  could  be  committed 
in  a  store  during  business  hours,  regardless 
of  the  nature  of  the  entry."  We  adopt  the 
reasoning  of  this  case.  See,  also.  People  v. 
Brlttaln,  142  Cal.  8,  75  Pac.  314,  100  Am.  St 
Rep.  95,  and  cases  cited.  Of  course,  in  states 
where  the  common-law  rule  prevails  requir- 
ing both  the  breaking  and  entry  to  constitute 
burglary,  decisions  based  ui>on  such  rule 
could  not  be  authority  for  construing  a  stat- 
ute where  the  unlawful  entry  without  break- 
ing is  sufficient    Such  are  State  v.  Newbegin, 
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speaking  of  State  r.  Moore,  12  N.  H.  42: 
"The  primary  qnestlon  Involved,"  In  the  lat- 
ter case,  "was  as  to  the  sufficiency  of  the 
evidence  to  show  a  criminal  Intent  In  enter- 
ing the  building,  and  did  not  reach  the  mat- 
ter as  to  the  character  of  the  entry."  '  We 
can  readily  see  that  there  may  be  great  dif- 
ficulty oftentimes  in  proving  that  the  entry 
was  with  the  felonious  intent  at  the  time  of 
such  entry  to  commit  a  felony.  But  that  is 
no  reason  for  saying  that  a  party  who  enters 
during  business  hours  through  the  open  door 
In  the  regular  way  could  not  be  guilty  of  an 
tmlawful  entry,  and  thus  practically  annul 
the  statute.  That  is  matter  for  the  Legis- 
lature. As  the  law  now  stands,  where  the 
unlawful  entry  is  shown,  or  where  the  evi- 
dence in  each  particular  caiie  as  it  may  arise 
is  sufficient  to  warrant  the  Jury  in  finding 
that  there  was  an  unlawful  entry,  as  it  does 
In  this  case,  it  must  be  held,  other  conditions 
prescribed  existing,  that  the  party  so  entering 
is  guilty  of  burglary. 

There  Is  no  error  for  which  to  reverse  the 
Judgment,  and  it  is  affirmed. 


BRIGGS  V.  STEEL. 

(Supreme  Court  of  Arkansas.     June  28,  1909. 
On  Rehearing,  Oct.  11,  1909.) 

1.  UsuBT  (J  1*)— What  Constitutes. 

To  constitute  usury,  there  must  either  be 
an  agreement  whereby  the  borrower  promises  to 
pay  and  tlie  lender  knowingly  receives  a  higher 
rate  of  interest  than  that  allovred,  or  such  high- 
er rate  must  be  knowingly  "reserved,  taken,  or 
secured." 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  {  1;    Dec.  Dig.  f  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  724&-7249.] 

2.  UsDBY  (I  113*)— Pkbsuicption  Against. 

Usury  will  not  be  inferred,  where  an  op- 
posite conclusion  can  be  reasonably  and  fairly 
reached. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  H  308-323;   Dec  Dig.  {  113.  •] 

3.  UsuBT  (i  30*)— Salb  of  Goods. 

A  purchase  of  goods  at  wholesale,  and  sale 
at  a  profit  of  from  10  to  20  per  cent.,  if  made 
Id  good  faith  to  secure  a  profit  on  the  goods, 
nna  not  to  evade  the  usury  law,  is  not  in  itself 
usurious. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
0\g.  i  74;    Dec  Dig.  S  30.*] 

4.  MoBTOAOEs    (I    114*)— Indebtedness    Sie- 

CUBED. 

A  mortgage,  expressly  stating  that  it  is  se- 
curity for  an  IndebtedDess  specifically  named  in 
amount  and  kind,  cannot  be  made  to  cover  other 
obligations. 

[Ed.   Note. — For  oth^r  cases,   see   Mortgages, 
Cent  Dig.  f  233;  D^  Dig.  §  114.*] 


tailed  allegation,  if  he  desires  it. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  {  1375;   Dec  Dig.  §  409.*] 

6.  Payment  (S  38*)— Appbopbiation  bt  Debt- 

OB. 

A  debtor,  when  making  a  payment,  has 
the  primary  right  to  direct  its  application  to 
such  debt  as  he  may  choose,  whether  secured  or 
unsecured. 

[Ed.  Note.— For  other  cases,  see  Payment. 
Cent.  Dig.  i  99;    Dec  Dig.  8  38.*] 

7.  Payment  (S  39*)— Appbopbiation  by  Cbed- 

ITOB. 

Where  a  debtor  does  not,  when  making  a 
payment,  direct  its  application,  the  creditor  may 
appropriate  it  to  such  debt  as  he  may  choose. 

[M.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  i  104 :   Dec.  Dig.  i  39.*] 

8.  Payment  (|  43*)  —  Application   in  Ab- 
sence OF  Appbopbiation  by  PAKTiEa. 

Where  neither  the  debtor  nor  creditor  ap- 
propriates a  payment  to  a  particular  debt,  and 
It  is  entered  generally  as  a  credit  on  a  mnning 
account  as  of  the  date  of  payment,  the  law  ap- 
plies it  to  the  oldest  item. 

[Ed.  Note.— For  other  cases,  see  Payment. 
Cent.  Dig.  {  122;   Dec.  Dig.  §  43.*] 

9.  Payment  (S  43*)  —  Application  in  ab 
BENCE  or  Appbopbiation  by  Pabties  — 
Pbiobity  of  Matubitt  of  Debts. 

An  item  of  an  account  not  due  at  the  tim» 
of  a  payment  by  the  debtor  is  not  in  contempla- 
tion of  law  the  oldest  item  of  the  account  to 
which  the  payment  will  be  applied  in  the  ab- 
sence of  appropriation  by  either  debtor  or  cred- 
itor; but  it  must  be  brat  in  the  date  of  ii« 
charge  and  also  payable  at  the  time  of  payment. 

[Ed.  Note. — For  other  cases,  see  Payment. 
Cent.  Dig.  {  122;   Dec  Dig.  i  43. *1 

10.  Payment  ({  68*)- Application. 

It  will  be  presumed  that  the  parties  m- 
tended  that  a  payment  made  should  lie  applied 
on  notes,  though  none  of  them  had  then  ma 
tureti,  where  that  was  the  only  debt  then  owins 
by  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  H  195,  202;    Dec.  Dig.  |  68.*] 

Appeal  from  Lonoke  Chancery  Court ;  John 
E.  Martlneau,  Chancellor. 

Mortgage  foreclosure  by  T.  W.  Steel  against 
A.  B.  Briggs.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

T,  0.  Trimble,  Joe  T.  Robinson,  and  T.  C. 
Trimble,  Jr.,  for  apflellant  F.  T.  Vaughau 
and  Palmer  Danaher,  for  appellee. 


FRAUENTHAL,  J.  This  was  a  suit 
brought  by  the  plaintiff,  T.  W.  Steel,  again.«i 
the  defendant,  A.  B.  Briggs,  for  the  fon- 
closure  of  a  real  esttfte  mortgage.  The  com- 
plaint alleged  that  on  January  2,  1905,  the 
defendant  executed  to  plaintiff  three  notes, 
aggregating  $500,  for  merchandise  and  mon- 
eys which  were  thereafter  to  be  furnished: 
that  plaintiff   made  such  advances  to  ih<- 


•For  other  eaM«  Mo  t*^      coP'e  and  Motion  NUMBER  Is  Doe.  tt  Am.  DIga.  1907  to  data,  A  Reporter  lD<)»n« 


Ark.) 


BRIQGS  ▼.  STEEL. 


753 


amount  of  said  notes,  and  also  additional  ad- 
rances,  upon  which  was  a  balance  due  of 
$901.16;  that  on  the  day  of  the  execution 
of  the  notes  defendant  and  his  wife  duly 
executed  to  plaintiff  a  mortgage  upon  certain 
land  to  secure  the  above  indebtedness.  He 
sought  a  recovery  for  the  above  alleged  bal- 
ance and  a  foreclosure  of  the  mortgage.  The 
defendant  filed  an  answer,  in  which  he  ad- 
mitted the  execution  of  the  notes  and  mort- 
gage, but  in  general  terms  denied  that  he 
was  indebted  to  plaintiff  and  pleaded  pay- 
ment. Subsequently,  by  way  of  amendment 
to  his  answer,  he  Interposed  a  plea  of  usury. 

The  clause  In  the  mortgage  which  describ- 
ed the  Indebtedness  which  it  secured  Is  as 
follows:  "The  foregoing  conveyance  is  on 
condition  that,  whereas,  the  said  A.  B. 
Brlggs  is  justly  indebted  to  the  said  T.  W. 
.Steel  In  the  sum  of  five  hundred  dollars  for 
money  loaned  the  said  Brlggs,  as  evidenced 
by  three  certain  promissory  notes,  of  date  of 
Ian.  2,  1905,  as  follows,  to  wit:  One 
note  for  two  hundred  dollars,  due  and  pay- 
able Jan.  1,  1906 ;  one  note  for  two  hundred 
dollars,  due  and  payable  on  or  before  Jan. 
1,  1907;  and  one  note  for  one  hundred  dol- 
lars, due  and  payable  on  or  before  Jan.  1, 
190S — each  note  bearing  Interest  at  the  rate 
of  ten  per  cent  per  annum  from  date  until 
paid:  Now,  if  the  said  A.  B.  Brlggs  shall 
pay  or  cause  the  said  notes  to  be  paid,  with 
interest,  according  to  the  tenor  and  effect 
thereof,  then  this  Instrument  shall  be  null 
and  void." 

The  only  evidence  adduced  In  the  trial  of 
the  case  was  the  testimony  of  the  plaintiff 
and  his  bookkeeper.  They  testified  to  the 
correctness  of  the  Indebtedness  claimed  by 
plaintiff,  and  that  some  time  before  the  in- 
stitution of  the  suit  the  defendant  examined 
with  them  each  item  of  the  Indebtedness, 
and  admitted  and  agreed  to  its  correctness, 
and  that  defendant  promised  to  arrange  the 
matter  by  executing  to  plaintiff  a  deed  to 
the  land  and  receiving  from  the  plaintiff  a 
bond  for  title  therefor,  which  In  effect  would 
have  given  defendant  time  In  which  to  make 
redemption  from  such  conveyance;  and  they 
testified  that  instruments  of  writing  were 
drafted  in  accordance  with  that  promise,  but 
that  afterwards  defendant  failed  and  refused 
to  comply  with  that  promise. 

It  would  appear  from  the  testimony  that 
at  tlie  time  of  the  execution  of  said  notes 
and  mortgage  the  defendant  was  only  In- 
debted to  tlie  plaintiff  in  the  sum  of  |30.69, 
sind  that  the  notes  and  mortgage  were  given 
to  cover  merchandise  and  moneys  which 
plaintiff  would  thereafter  advance.  The  three 
notes  were  executed,  respectively,  for  ^100, 
$200,  and  f200,  and  matured,  respectively,  on 
January  1,  1906,  1907,  and  1906,  and  each 
of  the  notes  bore  10  per  cent  Interest  from 
date.  The  plaintiff  furnished  to  defendant 
from  time  to  time  during  the  above  years 


merchandise  and  moneys  upon  the  considera- 
tion of  said  notes,  and  also  furnished  mer- 
chandise and  moneys  in  addition  thereto, 
and  this  additional  Indebtedness,  together  with 
the  advancements  made  on  the  notes,  amount- 
ed to  the  aggregate  sum  of  $1,192.66.  In 
addition  to  the  claims  for  Indebtedness  for 
the  said  merchandise  and  moneys,  the  plain- 
tiff testified  that  defendant  owed  for  two 
notes,  which  had  been  executed  by  defend- 
ant to  the  father  of  plaintiff  on  January  1, 
1900,  and  which  notes  were  then  the  proper- 
ty of  plaintiff.  These  last  two  notes,  with 
interest  amounted  at  the  time  of  the  trial 
to  $322.  Plaintiff  also  testified  that  defend- 
ant owed  him  $5  for  drafting  the  written 
documents  In  190S. 

It  appears  from  the  testimony  that  the 
plaintiff  was  to  charge  Interest  on  all  mon- 
eys advanced  at  the  rate  of  10  per  cent  per 
annum,  and  that  upon  all  merchandise  fur- 
nished he  should  charge  in  the  way  of  profit 
a  commission  upon  the  price  paid  by  him  to 
Jobbers  and  wholesale  dealers;  the  commis- 
sion to  be  10  per  cent,  for  the  first  year  and 
20  per  cent  for  the  second  year.  The  de- 
fendant made  several  payments  from  time 
to  time,  which  aggregated  $634.12.  The 
chancellor  rendered  a  Judgment  In  i&Yor  of 
the  plaintiff  for  the  total  sum  of  $901.16,  in 
which  were  included  all  said  notes,  and 
decreed  the  same  a  lien  upon  the  land  by  vir- 
tue of  said  mortgage  and  a  foreclosure 
thereof. 

It  Is  urged  by  the  defendant  that  by  virtue 
of  the  above  agreement  providing  for  a 
charge  for  Interest  and  commissions,  the 
Indebtedness  and  mortgage  were  tainted  with 
usury,  and  are  therefore  void.  To  constitute 
usury  there  must  either  be  an  agreement  be- 
tween the  parties  by  which  the  borrower 
promises  to  pay,  and  the  lender  knowingly 
receives,  a  higher  rate  of  interest  than  the 
statute  allows  for  the  loan  or  forbearance 
of  money,  or  such  greater  rate  of  interest 
must  be  knowingly  and  intentionally  "re- 
served, taken,  or  secured"  for  such  loan  or 
forbearance.  It  is  essential.  In  order  to  es- 
tablish the  plea  of  usury,  that  there  was  a 
loan  or  forbearance  of  money,  and  that 
for  such  forbearance  there  was  an  Intent  or 
agreement  to  take  unlawful  Interest,  and 
that  such  unlawful  Interest  was  actually  tak- 
en or  reserved.  The  wrongful  act  of  usury 
will  never  be  imputed  to  the  parties,  and  it 
will  not  be  inferred  when  the  opposite  con- 
clusion can  be  reasonably  and  fairly  reached. 
Scruggs  V.  Scottish  Mortgage  Co.,  54  Ark. 
566,  16  8.  W.  563 ;  Garvin  v.  Linton,  62  Ark. 
370,  35  S.W.  430,  37  8.  W.  569;  Leonhard  v. 
Flood,  68  Ark.  162,  56  S.  W.  781 ;  First  Na- 
tional Bank  v.  Waddell,  74  Ark.  241,  85  S. 
W.  417;  Citizens'  Bank  v.  Murphy,  83  Ark. 
31,  102  8.  W.  697;  Eldred  v.  Hart  87  Ailt, 
534,  113  S.  W.  213. 

In  this  case  there  is  no  evidence  that  there 
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was  any  agreement  to  chais^e  for  the  loan  of 
the  money  a  greater  rate  of  interest  tban  10 
per  cent  per  annum ;  and  the  commission 
that  was  charged  on  the  goods  was  for  the 
purpose  of  securing  a  profit  on  the  goods, 
and  not  a  usurious  rate  of  Interest  on  mon- 
ey loaned.  The  plalntUC  purchased  the  goods 
from  Jobbers  and  wholesale  dealers,  and  he 
sold  them  to  the  defendant  at  a  profit  of 
from  10  to  20  per  cent,  on  the  cost  price  to 
bim.  Such  a  transaction,  if  made  in  good 
faith,  for  the  purpose  of  securing  a  profit 
on  the  goods  sold,  and  not  for  the  purpose 
of  evading  the  usury  law,  is  not  itself  usuri- 
ous and  Invalid.  Brakefleld  v.  Halpem,  S5 
Ark.  265,  15  S.  W.  190.  In  addition  to  this 
the  charges  do  not  exceed  the  rate  of  10 
per  cent,  per  annum,  when  the  Interest  is 
calculated  upon  the  moneys  for  the  actual 
time  that  had  run.  The  chancellor  made  a 
finding  that  the  transaction  was  not  usuri- 
ous, and  we  are  of  opiulon  that  his  find- 
ing is  well  sustained  by  the  evidence^ 

But  the  mortgage  In  this  case  was  execut- 
ed to  secure  the  payment  of  $500  evidenced 
by  three  notes,  which  are  described  therein, 
and  the  mortgage  does  not  provide  for  the 
security  of  any  other  indebtedness.  A  mort- 
gage which  expressly  states  that  it  Is  given 
as  security  for  an  indebtedness  which  is  spe- 
cifically named  in  amount  and  kind  cannot 
be  made  to  cover  other  obligations  and  11a- 
bllltlea  It  cannot  be  made  to  cover  other 
debts,  or  a  larger  amount  of  indebtedness, 
than  that  which  is  expressly  stated  therein. 
It  cannot  be  enlarged  by  parol  agreement 
made  at  the  time  of  Its  execution,  and  a 
parol  agreement  made  subsequently  to  en- 
large the  Indebtedness  which  it  is  to  secure 
will  be  inoperative.  Whiting  v.  Beebe,  12 
Ark.  428 ;  Johnson  ▼.  Anderson,  30  Ark.  745 ; 
MarUn  v.  Halbrooks,  65  Ark.  5G9,  18  S.  W. 
1046 ;  Moore  v.  Terry,  66  Ark.  393,  50  S.  W. 
998 ;  Hughes  v.  Johnson,  88  Ark.  285.  When 
a  mortgage  is  executed  for  the  express  pur- 
pose of  securing  a  particular  indebtedness 
therein  named,  the  holder  of  the  mortgage 
cannot  "tack"  to  that  indebtedness  any  oth- 
er debt  or  demand  he  has  against  the  mort- 
gagor, so  as  to  stretch  the  security  of  the 
mortgage  to  cover  that  also.  It  therefore 
follows  that  the  mortgage  herein  did  not 
cover  the  two  notes  executed  by  defendant 
to  T.  W.  Steel  on  January  1,  1900,  nor  the 
charge  of  $6  for  the  drafting  of  the  deed 
-and  instruments  in  1908. 

The  defendant  in  his  answer  also  pleaded 
payment,  but  generally,  and  without  stating 
in  what  manner  payments  W€re  made  or  the 
amounts  thereof.  He  introduced  no  testi- 
mony whatever.  In  their  reply  brief,  coun- 
sel for  appellant  for  the  first  time  refer  to 
this  issue,  and  attempt  to  sustain  it  upon 
the  testimony  of  the  plalntiCt.  But  in  his 
testimony  the  plaintiff  denied  that  the  in- 
.debtedness  was  paid.    The  burden  of  proof 


to  show  and  establish  payment  was  on  the 
defendant  This  has  not  l>een  done.  The 
total  amount  of  all  the  debts,  including  in- 
terest Bs  represented  by  all  the  notes  and 
account  to  the  date  of  the  decree  below, 
was  $1,519.65.  The  payments  of  $634.12,  ap- 
plied to  the  debts  not  represented  by  notes, 
reduces  that  total  to  $885.53.  In  this  bal- 
ance are  included  the  two  notes  executed  In 
1900,  and  the  charge  of  $5  for  the  drafting 
of  papers  in  1908,  and  thesa,  with  the  inter- 
est calculated  thereon,  amounted  to  $327; 
and  this  being  deducted  from  the  last  above 
sum  leaves  $558.53,  which  is  the  amount 
due  npon  the  notes  described  in  and  cov- 
ered by  the  mortgage,  with  int&reet  to  the 
date  of  the  decree.  To  that  extent  onl; 
should  a  lien  be  declared  upon  the  land  b; 
virtue  of  the  mortgage.  For  the  said  sum 
of  $327  the  plaintiff  should  have  a  personal 
Judgment  only  against  the  defendant 

The  decree  Is  reversed,  and  the  cause  is 
remanded,  with  instructions  to  enter  a  decree 
In  accordance  with  this  opinion. 

On  Blearing. 

The  appellant  has  filed  a  motion  for  a 
rehearing  of  this  cause,  and  bases  bis  mo- 
tion upon  the  ground  that  his  answer  bu£9- 
ciently  sets  forth  a  plea  of  payment  and 
that  the  testimony  of  the  plaintiff  sufBciently 
establishes  a  payment  of  all  that  portion  of 
the  indebtedness  which  is  secured  by  tbe 
mortgage.  Upon  further  examination  we 
are  of  the  opinion  that  the  plea  of  payment 
is  sufllclently  made.  If  the  plea  was  too 
Indefinite  or  uncertain,  it  was  the  doty  of 
appellee  to  request  a  more  definite  and  de- 
tailed allegation,  if  he  desired  It  And  we 
are  also  of  the  opinion  that  the  testimony 
of  the  plaintiff  and  the  account  which  be  has 
Introduced' presents  sufficient  evidence  to  de- 
termine the  issue  made  on  the  plea  of  pay- 
ment From  this  testimony  it  appears  that 
when  the  defendant  on  January  2,  1906, 
executed  the  three  notes,  aggregating  $500, 
and  the  mortgage  to  secure  that  amount  of 
indebtedness,  he  bad  then  only  received  $33.- 
69  of  merchandise,  and  was  actually  indebted 
to  plaintiff  in  no  larger  amount  These  notes 
were  really  executed  to  cover  that  debt  and 
also  merchandise  and  moneys  which  the 
plaintiff  had  agreed  to  furnish  to  the  defend- 
ant in  tbe  future. 

According  to  the  agreement  of  the  parties, 
the  sole  consideration  of  these  notes  and  of 
this  mortgage  was  tbe  merchandise  wblcb 
bad  been  and  would  thereafter  be  fumlsbed 
to  tbe  defendant  In  accordance  with  that 
understanding,  the  plaintiff  did  furnish  to  tbe 
defendant  during  the  year  of  1905  merchao- 
dlse  and  moneys  to  the  amount  of  $^00,  and 
then,  withont  further  understanding  as  to 
secnrity,  continued  to  famish  additional 
items  of  merchandise  on  the  account  All  the 
items  thus  furnished  wero  kept  by  plaintiff 
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69  abore  referred  to,  and  in  tbe  regular  order 
of  their  dates  all  tbe  other  items  furnished 
to  the  defendant  upon  these  notes  and  mort- 
gage are  charged  upon  this  account.  And 
thus  tbe  plaintiff  continued  to  furnish  to  the 
defendant  merchandise  and  moneys  during 
the  years  of  1906,  1906,  and  1907,  all  of 
which  were  entered  upon  this  running  ac- 
count and  aggregated  $1,187.65.  So  that  the 
first  items  of  the  account  to  the  amount  of 
$600  were  the  consideration  of  and  repre- 
sented the  above  three  notes,  and  constituted 
tbe  Indebtedness  that  was  actually  secured 
by  the  mortgage,  and  these  items,  being  thus 
charged  upon  the  running  account,  were  in 
truth  and  effect  tbe  three  notes;  and  the 
legal  result  of  thus  charging  these  items, 
which  represented  these  notes,  upon  the  ac- 
count, was  In  effect  to  charge  the  notes 
themselYM  upon  the  account  as  of  tbe  date 
when  the  items  so  furnished  and  charged 
would  equal  the  amount  of  the  notes,  and  the 
account  was  one  continuous  running  ac- 
count. At  tbe  time  the  payments  were  made 
no  direction  was  made  by  the  defendant  as 
to  the  application  thereof,  and  there  was  no 
agreement  as  to  any  special  application  of 
any  of  the  payments.  The  plaintlfT  did  not 
apply  any  of  the  payments  to  any  special  in- 
debtedness. But  the  payments  were  entered 
generally  as  credits  upon  the  running  account. 
All  the  payments  aggregated  $634.12,  and  the 
items  and  dates  thereof  were  as  follows : 

Oct.   28,  1906.  "By  cotton,  2,325  lb., 

at   10%. $244  12 

Jan.    29,1906.    By  cash 25  00 

Feb.   10,  1907.    By  deposit  Ger.  Nat. 

Bank  226  00 

Feb.   28,1907.    By  cash 40  00 

July     1,1907.    By  cash 100  00 

At  tbe  date  of  the  first  above  payment  all 
tbe  Items  charged  on  the  account  amounted 
to  $574.35.  Of  these  items  $500  were  repre- 
sented by  the  said  three  notes,  aggregating 
tbe  same  amount.  At  the  date  of  the  last 
payment  the  total  of  the  items  charged  on 
the  account  amounted  largely  in  excess  of 
$1,000. 

The  rule  relating  to  the  application  of  pay- 
ments is  that  the  debtor,  at  tbe  time  of  mak- 
ing payment  to  his  creditor,  has  the  primary 
and  paramount  right  to  direct  the  applica- 
tion thereof  to  such  debt  or  demand  as  he 
may  choose,  whether  same  Is  secured  or  un- 
secured. If  the  debtor  does  not,  at  the  time 
of  making  the  payment,  direct  its  appHcn- 
tlon,  then  the  creditor  has  the  right  to  make 
the  application.  But  in  event  such  applica- 
tion is  made  by  neither,  and  the  payment  is 
entered  generally  as  a  credit  on  a  running 
account  as  of  the  date  of  payment,  then  the 
law  makes  the  application,  and  applies  tbe 
payment  In  liquidation  of  the  oldest  Items 
of  tbe  account  Cross  v.  Johnson,  30  Ark. 
886;    Jobnaon  v.  Anderson,   30  Ark.   745; 


111,  14  S.  W.  474;  Lazarus  v.  Freidheim,  51 
Ark.  871,  11  8.  W.  613;  Dunnington  v.  Kirk, 
67  Ark.  698,  22  8.  W.  430;  Fort  v.  Black,  50 
Ark.  256,  7  S.  W.  131 ;  Goldsmith  v.  Lewlne. 
70  Ark.  516,  69  S.  W.  308. 

This  rule  is  founded  upon  the  reason  that 
this  manner  of  application  of  tbe  payments 
more  surely  represents  the  intention,  of  the 
parties.  But  nnder  such  circumstances,  be- 
fore there  can  be  an  application  of  a  payment 
to  one  of  the  debts  or  to  any  item  of  debt, 
should  there  be  several,  such  debt  should  be 
due  and  payable ;  otherwise,  it  would  be  pre- 
sumed to  be  the  intention  of  the  parties  to 
apply  the  payments  to  that  debt  only  which 
is  actually  due  and  payable  at  the  time  of 
the  payment.  If  tbe  debt  is  not  due  at  the 
date  of  such  payment,  then  it  is  not  in  con- 
templation of  law  the  oldest  item  of  the  ac- 
count, although  it  is  the  oldest  item  of  charge. 
In  such  case  the  determination  of  tbe  oldest 
item  of  the  account  is  not  fixed  by  the  date 
of  the  charge  alone ;  but  it  must  be  first  in 
the  date  of  its  charge,  and  also  payable  at 
the  date  of  the  payment,  before  application 
of  such  payment  shall  be  made  to  such  debt. 
30  Cyc.  1243;  Frazier  v.  Lanaban,  71  Md. 
131,  17  Atl.  940,  17  Am.  St  Eep.  616;  Wol- 
ford  V.  Andrews,  29  Minn.  250,  13  N.  W.  167, 
43  Am.  Rep.  201;  McMlllin  v.  Grayston,  83 
Mo.  App.  425. 

In  this  case  tbe  items  of  the  account,  which 
represented  and  went  to  make  up  the  notes, 
matured  when  the  notes  matured.  The  ma-- 
turity  of  the  notes  fixed  the  time  when,  ac- 
cording to  the  agreement  of  the  parties,  the 
Items  represented  by  and  the  consideration  of 
the  notes  Should  be  paid,  and  until  then  no 
action  could  have  been  brought  for  their  re- 
covery. Therefore  these  items  In  the  account 
were  in  truth  and  effect  payable  as  of  the 
date  of  the  maturity  of  each  note  of  which  it 
was  the  consideration.  On  October  28,  1905, 
when  the  first  payment  was  made,  of  $244.12, 
the  account  amounted  to  $574.35.  Of  this 
account  $500  was  represented  by  the  three 
notes,  and  was  therefore  not  payable  on  the 
date  of  the  said  first  payment.  But  the  bal- 
ance of  the  account,  to  wit,  $74.35,  was  then 
payable;  and  therefore  the  payment  should 
be  applied  to  that  part  of  the  account.  When 
so  done,  it  would  leave  a  balance  of  $169.77 
of  the  payment  The  only  debt  that  the  de- 
fendant then  owed  to  the  plaintiff  were  these 
three  notes,  and,  inasmuch  as  defendant  then 
made  a  payment,  it  will  be  presumed  that  the 
parties  intended  that  it  should  be  applied  on 
these  notes,  although  none  of  them  had  then 
matured,  because  that  was  the  only  indebted- 
ness then  owed  by  defendant  Applying  this 
balance  of  the  payment  of  $169.77  on  the  first 
note  leaves  a  balance  thereof  of  $40.23,  and 
this  became  payable  January  1,  1906.  On 
January  1,  1907,  the  second  note  for  $200  ma- 


account  to  the  amount  of  $240.23,  represented 
by  the  two  notes,  became  payable,  and  were 
therefore  the  oldest  items  subject  to  pay- 
ment on  the  account  on  that  date.  The  pay- 
ments made  ther^fter  should  therefore  be 
applied  to  these  items,  representing  the 
amount  due  on  the  two  notes.  The  pay- 
ments after  January  1,  1907,  amounted  to 
$365,  and  were  more  than  enough  to  pay 
those  Items  of  the  account,  amounting  to 
$210.23,  which  represented  the  balance  due 
on  the  two  notes,  and  when  so  applied  the 
said  two.  notes  were  fully  paid. 

But  at  the  date  of  the  last  Item  of  pay- 
ment-^uly  1,  1907— the  last  note  for  $100 
had  not  matured;  that  note  maturing  Janu- 
ary 1,  1008.  At  the  time  of  this  last  pay- 
ment there  were  other  items  of  charge  on  the 
account  greatly  in  excess  of  all  the  payments. 
Inasmuch  as  this  last  note  matured  subse- 
quent to  the  last  payment,  it  was  not  at  the 
date  of  these  payments  in  legal  contemplation 
the  oldest  item  on  the  account,  and  therefore 
these  payments  should  be  applied  to  ttiose 


were  actually  payable,  and,  inasmuch  at 
these  other  items  exceeded  all  payments,  tbe 
note  for  $100  was  not  paid.  This  note  bore 
interest  from  its  date  at  the  rate  of  10  per 
cent,  per  annum.  But  the  consideration  there- 
of was  not  furnished  until  August  16,  190r> 
It  should  bear  interest  at  the  above  rate  <hi1; 
from  that  date.  It  follows,  therefore,  that 
the  two  notes  for  $200  each  have  been  paid, 
and  that  the  third  note  for  $100,  with  Interest 
as  above  indicated,  has  not  been  paid.  To 
that  extent  only  sbould  a  lien  be  declared  up- 
on the  land  by  virtue  of  said  mortgage.  For 
the  balance  of  the  indebtedness,  to  wit,  $<&'  - 
53,  the  plaintiff  should  have  a  personal  Judg- 
ment only  against  the  defendant. 

The  motion  for  the  rehearing  of  this  canse 
Is  granted,  and  the  former  Judgment  of  this 
court  is  modified,  so  as  to  conform  to  this 
opinion.  The  decree  of  the  Lonoke  chancerr 
court  is  reversed,  and  this  cause  is  remanded, 
with  directions  to  enter  a  decree  in  accord- 
ance with  tills  additional  and  modified  opin- 
ion. 
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In  an  action  on  a  special  contract  plaintiff 
can  only  recover  on  the  contract  alleged,  and 
not  on  a  different  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §{  1737-1751 ;  Dec.  Dig.  §  346.*] 

13.  Appeal  and  Ebbob  (f  882*)— Fabhes  En- 
titled TO  Alleok  Ebbob— Estoppel— In- 
vited Ebbob— iNSTBucTioNS. 

Defendant  cannot  complain  that  an  issae 
made  bjr  the  answer  was  submitted  to  the  jury, 
even  if  it  was  not- within  the  allegations  of  the 
petition. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  3591-3610;  Dec.  Dig.  i 
882.*] 

14.  Ten  DEB  (g  24*) — Scfficienot— Necessity 
or  Keefinq  Good— Effect. 

The  fact  that  defendant  tendered  to  plain- 
tiffs half  of  the  funds  collected  for  them  Is  no 
defense  to  an  action  therefor  if  plaintiffs  did 
not  accept  the  money  tendered,  such  tender  not 
amounting  to  payment,  especially  where  not 
kept  good  by  payment  into  court ;  and  hence 
an  instruction  for  defendant,  if  be  paid  over  the 
money  less  50  per  cent,  thereof,  and  such 
amount  was  a  reasonable  compensation,  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent. 
Dig.  {  79;    Dec.  Dig.  g  24.*] 

15.  Appeal  and  Ebbob  (g  1067*)— Habiilesb 
Ebbob— Refusal  of  Instbcctions. 

Where  the  action  was  to  recover,  as  for 
money  received,  funds  collected  by  defendant 
for  plaintiff  in  which  defendant  claimed  he  was 
entitled  to  50  per  cent,  as  reasonable  compensa- 
tion in  absence  of  an  express  agreement,  but 
plaintiff  claimed  that  there  was  an  express 
agreement  for  a  10  per  cent,  compensation,  a  re- 
quested instruction  for  defendant  that  any  con- 
tract for  10  per  cent,  compensation  must  have 
been  made  between  plaintiff  aiud  defendant  be- 
fore the  suit  was  not  so  relevant  to  the  issues 
as  to  make  its  refusal  reversible  error,  the  ac- 
tion not  being  on  the  contract;  especially  in 
view  of  the  fact  that  the  question  of  an  agree- 
ment for  10  per  cent,  compensation  was  suffi- 
ciently covered  by  other  instructions, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  4229;    Dec.  Dig.  §1067.*] 

16.  Payment  (g  78*)  —  Evidence  —  Mailing 
Lettebb. 

Wliile  the  sending  of  monejr  orders  through 
the  mail  may  be  prima  facie  evidence  that  they 
were  received,  and  of  payment,  it  was  not  evi- 
dence of  payment  where  the  letter  containing 
them  was  improperly  addressed. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  g  2.36 :    Dec.  Dig.  §  73.*] 

17.  Tbial  (g  253*)— Instructions- Applica- 
bility to  Evidence— Ignobino  Issues. 

Instructions  requested  for  defendant,  which 
ignored  a  fact  essential  to  a  finding  for  him. 
were  properly  refused. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  613-623 ;    Dec.  Dig.  g  253.*] 

18.  Appeal  and  Ebbob  (g  999*)— Jubt  Find- 
ings— Conclusiveness. 

Questions  of  fact  are  peculiarly  within  the 
province  of  the  trial  jury,  and  the  appellate 
court  cannot  interfere  with  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3912-3924;  Dec.  Dig.  g 
999.*] 


piamtui,  defendant  appeals.     Afflrmed. 

W.  H.  Clopton,  pro  se.  George  D.  Harris, 
for  respondent. 

NORTONI,  J.  This  is  a  suit  for  money 
bad  and  received.  Plaintiff  recovered,  and 
defendant  appeals.  The  petition  contains 
thirteen  counts,  one  of  which  was  dismissed. 
The  case  was  referred  to  the  Jury  on  the 
other  twelve.  The  first  count  of  the  petition 
asserts  the  claim  of  plaintiff  in  his  own 
right.  The  other  eleven  counts  assert  the 
claims  of  as  many  separate  individual  heirs 
to  the  ftmd  involved,  which  claims  have 
been  duly  assigned  to  the  present  plalntiC 
The  defendant  is  an  attorney  at  law,  prac- 
ticing his  profession  in  the  city  of  St  Louis, 
and  the  controversy  arises  from  his  employ- 
ment by  a  number  of  persons  to  collect  their 
several  interests  in  a  certain  trust  fund  in 
the  possession  of  the  St.  Louis  Union  Trust 
Company  as  trustee.  The  theory  of  the 
plaintiff  and  bis  assigns,  who  employed  de- 
fendant for  the  ptrpose  of  collecting  their 
interests,  is  that  they  were  to  pay  him  10 
per  cent,  of  the  amount  recovered  for  his 
services ;  while  the  theory  of  the  defendant 
Is  that  he  was  employed  to  perform  the  serv- 
ices without  any  special  contract  for  compen- 
sation, and  that  therefore  he  should  receive 
reasonable  compensation  for  the  services 
rendered. 

It  appears  that  by  the  provision  of  his 
last  will,  probated  in  the  probate  court  of 
the  city  and  county  of  St.  Louis,  in  the  year 
1861,  William  Wise,  deceased,  devised  to  one 
French  Reybum  the  sum  of  $6,000  in  trust 
for  the  following  purposes,  to  wit:  First, 
to  pay  to  his  sister,  Mary  Ann  Wise,  during 
her  natural  life,  the  interest  and  profits  of 
such  sum  of  $6,000;  and,  second,  at  the 
death  of  Mary  Ann  Wise,  said  sum  to  be 
equally  divided  between  the  brothers  and 
sisters  of  the  said  William  Wise  named  in 
his  will,  and  the  children  of  any  deceased 
brother  or  sister,  the  child  or  children  of 
any  deceased  brother  or  sister  to  take  the 
proportion  or  share  that  their  father  or 
mother  would  be  entitled  to  if  living.  The 
trustee  accepted  the  appointment  and  acted 
thereunder  for  a  considerable  period,  whoi 
he  resigned.  Under  a  decree  of  the  circuit 
court,  another  trustee  was  duly  appointed 
to  execute  the  trust,  and  qualified.  In  due 
time,  this  trustee  became  insolvent,  failed 
in  business,  and  litigation  followed  against 
him  and  his  bondsmen  to  the  end  of  pre- 
serving the  trust  fund  intact  Through  the 
failure  of  the  trustee  and  the  insolvency  of 
his  bond,  together  with  the  litigation  entail- 
ed, the  trust  fund  was  diminished  tc  some- 


•For  other  canes  see  Mms  tople  >°<>  ••cUon  NUMBER  In  Dee.  *  Am.  Dlgi.  1907  Xo  data,  *  Reportw  IndazM 


Ho.) 


JE5NKIN8  ▼.  OLOPTON. 


761 


thing  like  $1,000l  About  1900,  Mary  Ann 
Wise,  to  the  use  of  whom  the  trust  was 
originally  created,  departed  this  life.  The 
fnnd.  In  the  meantime,  through  subsequent 
appointments  In  execution  of  the  trust,  had 
found  Its  way  Into  the  possession  of  the  St. 
Louis  Union  Trust  Company  and  amounted 
to  about  $1,100. 

A  short  time  after  the  death  of  Mary  Ann 
Wise,  the  defendant  recelTed  a  communica- 
tion from  J.  F.  Wise  of  Columbus,  Ga.,  a 
nephew  of  the  original  donor,  William  Wise, 
calling  his  attention  to  the  matter  and  re- 
qnestlng  him  for  some  Information  touching 
the  rights  of  the  heirs  at  law  who  would 
nicceed  to  the  fund  at  the  death  of  his  aunt, 
Mary  Ann  Wise.  The  defendant  answered 
the  communication  under  date  of  September 
25,  1900.  In  this  letter  he  Informed  J.  F. 
Wise  of  the  essential  facts  pertaining  to  the 
creation  of  the  trust,  the  subsequent  resig- 
nation of  the  trustee,  the  appointment  of 
his  successor,  his  subsequent  failure,  the  liti- 
gation which  ensued,  and  that  there  was 
recovered  out  of  the  same  and  preserved, 
about  $1,000,  which,  with  interest,  amounted 
at  that  time  (September  25,  1900)  to  $1,169.- 
10;  and  that  this  fund  should  rightfully  be 
distributed  among  the  devisees  of  William 
Wise,  the  original  donor.  The  defendant 
further  suggested  a  general  outline  of  the 
proceedings  necessary  to  establish  the  rights 
of  the  several  heirs  or  devisees  to  the  fund, 
and  concluded  the  letter  by  saying :  "I  will 
be  glad  to  serve  you  and  your  relatives  In 
this  matter."  J.  F.  Wise  wrote  defendant 
a  second  time  on  October  9,  1900.  This  let- 
ter the  defendant  answered  under  dace  of 
October  25,  1900,  In  which  he  more  fully  de- 
tailed the  history  of  the  trust  fund  and  the 
vicissitudes  which  attended  it,  the  litigation, 
etc.,  and  said  there  was  now  available  the 
$1,000  and  some  accumulated  interest  for 
distribution.  The  defendant  concluded  the 
letter  as  follows:  "But  there  is  no  reason 
why  you  should  not  collect  the  $1,000  now 
in  the  trust  company.  Write  to  your  rela- 
tives and  get  them  to  join  you  In  applying 
to  the  court  for  distribution  of  the  $1,000. 
I  will  take  pleasure  in  representing  them." 
On  January  23,  1901,  the  defendant  again 
wrote  to  J.  F.  Wise  to  the  effect  that  the 
trust  company  "would  require  strict  proof 
of  heirship.  •  ♦  •  Write  to  all  of  the 
heirs  you  know  and  ask  them  to  co-operate 
with  you,  because  the  expense  of  proving 
heirship  will  be  too  expensive  for  any  one 
indivldnal,  as  the  interests  are  so  small." 
Thereafter,  on  February  16,  1901,  Joseph  F. 
Wise,  on  behalf  of  himself,  bis  brother 
George  I*  Wise,  and  his  sister,  Mary  I.  Wise, 
wrote  -the  defendant  Inquiring  what  his 
cliarges  would  be  for  the  necessary  services 
rendered  to  them  touching  the  matter  of 
their  Interests.  On  February  18,  1901,  the 
defendant  replied  to  this  communication  as 
follows :    "I  received  your  favor  of  the  16th 


Inst,  to-day.  My  charge  win  be  10  per  cent, 
of  the  amount;  evidence  will  have  to  be 
taken  to  prove  heirship.  I  will  be  very  glad 
to  serve  you  and  your  relatives,  and  will 
take  the  matter  up  at  once^  after  bearlng^ 
from  you." 

This  letter  of  defendant  to  Joseph  F.  Wise 
was  forwarded  by  Mr.  Wise  to  his  sister, 
Mrs.  Mary  A.  Black  at  New  Castle,  Ohio, 
and  It  seems,  on  the  basis  of  the  proposition 
therein  contained,  she  consented  to  the  em- 
ployment Mr.  Joseph  F.  Wise  instructed 
the  defendant  on  behalf  of  himself  and  his 
brother  and  sister  residing  at  Columbus,  6a., 
to  proceed  and  represent  their  Interests  in 
the  matter.  While  it  does  not  appear  that 
Joseph  Wise  represented  any  person  other 
than  himself,  his  brother  and  sister,  it  does 
appear  that  several  heirs  residing  in  different 
parts  of  the  country  had  more  or  less  cor- 
respondence touching  the  matter  of  the  fund, 
and  others  were  Informed  that  defendant 
was  looking  after  the  Interests  of  those  men- 
tioned. It  seems  that  several  of  the  heirs 
wrote  to  defendant  voluntarily  about  the 
matter,  and  he  wrote  to  others  Informing 
them  of  their  interests,  and  that  he  was 
employed  In  the  matter.  The  purport  of  this 
correspondence  was  to  the  effect  that  defend- 
ant suggested  ttib  several  heirs  might  come 
into  the  case,  or  at  least  that  they  should 
consent  to  the  use  of  their  names  in  the  mat- 
ter. In  all  there  were  about  40  Interested 
parties.  It  does  not  appear  that  defendant 
made  any  proposition  directly  to  represent 
any  of  these  parties  other  than  Joseph  Wise 
and  his  brother  and  Bister  residing  at  Colum- 
bus, Ga.,  on  a  10  per  cent  basis.  No  such 
fact  appears  in  proof,  unless  his  requests  for 
Joseph  F.  Wise  to  communicate  with  his 
relatives  and  the  statement  that  defendant 
would  be  pleased  to  serve  him  and  his  rela- 
tives, would  authorize  an  Inference  to  that 
effect 

There  is  proof  in  the  record  that  others 
of  the  heirs  knew  of  the  10  per  cent  propo- 
sition made  to  Joseph  F.  Wise.  In  fact, 
Joseph  F.  Wise  sent  the  defendant's  letter  to 
one  Bister,  Mrs.  Black,  residing  in  Ohio.  Sev- 
eral of  those  Interested  notified  the  defend- 
ant to  represent  their  Interests  as  well.  Wil- 
liam Wise,  of  Medway,  Ohio,  testified  that, 
representing  himself  and  his  sister,  Mrs. 
Black,  he  wrote  the  defendant  to  the  effect 
that  he  and  Mrs.  Black  would  come  in  on 
the  10  per  cent  basis  proposed  to  Joseph 
F.  Wise,  and  requested  the  defendant  to 
represent  them  in  the  matter.  This  witness 
said :  "I  had  no  agreement  other  than  that 
proposed  by  him  (defendant)  in  his  letter  to 
J.  F.  Wise,  where  he  says  his  charges  will 
be  10  per  cent  and  that  he  would  be  glad  to 
serve  J.  F.  Wise  and  his  relatives,"  etc.  It 
appears,  too,  this  witness  obtained  a  list  of 
the  heirs,  40  or  more  In  number,  and  furnish- 
ed the  same  to  the  defendant  for  use  in  the 
case. 
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Plaintiff  Jenkins  testified  that  his  uncle 
Mr.  Sturgeon,  an  Interested  party,  Informed 
him  of  defendant's  proposition  to  J.  F.  Wise 
to  represent  lilm  and  his  relatives  on  a  10 
per  cent  basis,  and  that  he.  Sturgeon,  also 
contracted  with  defendant  to  that  effect. 
The  witness  said :  "I  told  him  that  was  our 
understanding  of  the  contract,  and  that  the 
contract  was  satisfactory  to  as."  This  tes- 
timony in  the  main,  was,  of  course,  hearsay. 
It  was  admitted,  however,  and  no  exception 
preserved  thereto.  About  February,  1902, 
the  defendant  filed  a  bill  in  the  circuit  court 
of  St  Louis  county  in  which  he  set  out  the 
facts  touching  the  trust  fund  and  the  death 
of  Mary  A.  Wise,  in  whose  favor  the  trust 
was  originally  declared,  representing  that  the 
.  petitioner  In  that  case,  William  Wise,  of 
Ohio,  was  an  heir  and  prayed  the  court 
to  order  proof  of  heirship  to  be  made  to  the 
end  that  the  fond  should  be  distributed. 
The  court  declined  to  grant  the  relief  upon 
the  bill  thus  filed,  and  dismissed  the  same. 
Plaintiff's  bill  having  been  dismissed  by  the 
court,  the  next  move  in  the  matter  was  had 
In  August  of  that  year. 

On  August  29,  1802,  Messrs.  McNeill  & 
Levy,  attorneys  at  law  at  Columbus,  Oa., 
wrote  the  defendant  representing  Joseph  F. 
Wise  and  his  brother  and  sister  there,  in- 
quiring about  the  status  of  the  matter.  This 
is  a  long  letter  and  reviews  the  facts  per- 
taining to  the  trust,  etc.,  as  detailed  by  the 
Wise  heirs,  whom  counsel  represented  at 
Columbus,  Ga.  It  is  stated  therein  that  the 
Wise  heirs  residing  at  Columbus,  Oa.,  re- 
quested their  counsel  'there  to  co-operate 
with  the  defendant  in  making  such  proofs 
ns  were  necessary  to  obtain  their  share  of 
the  fund.  This  letter  concludes  as  follows: 
"If  the  fund  Is  only  $1,000  or  $1,100  there 
will  hardly  be  enough  coming  to  either 
branch  of  the  family  to  make  it  very  profita- 
ble to  the  attorneys,  but  it  may  be  that  a 
number  of  the  persons  entitled  will  unite,  tn 
which  case  there  would  be  a  fund  sufficient 
to  authorize  a  reasonable  compensation  to 
the  attorneys  employed  by  them.  Please  let 
me  hear  from  you  at  your  earliest  conven- 
ience, and  oblige."  Defendant  insists  this 
letter  was  the  beginning  of  his  employment 
in  respect  of  the  suit  subsequently  filed 
which  resulted  In  the  distribution  of  the 
fund.  He  points  to  the  words  "reasonable 
compensation"  to  the  attorneys  in  the  lat^ 
ter  part  of  the  letter  as  supporting  his  theory 
that  his  employment  should  be  reasonably 
compensated  Instead  of  on  the  basis  of  10 
per  cent,  under  a  special  contract 

It  appears  the  defendant  answered  this 
letter  saying  he  had  had  the  matter  referred 
to  therein  under  consideration  for  some  time. 
The  defendant's  letter  Is  of  date  September 
16.  1902,  and  addressed  to  Messrs.  McNeill 
&  Levy,  in  which  he  says:  "Your  letter  of 
August  29th  was  forwarded  while  I  was  ab- 
sent on  my  vacation.    I  have  Just  returned. 


I  have  bad  the  matter  of  the  distributi<«  of 
the  fund  remaining  in  the  trust  company 
belonging  to  the  Wise  estate  under  consid- 
eration for  some  time." 

During  the  same  aatamn  the  defendant 
filed  the  petition  of  all  of  the  heirs,  40  or 
more  In  number,  against  the  St  Louis  Union 
Trust  Company.  This  case  was  returnable 
to  the  December  term,  1902.  The  petition 
sets  out  In  full  the  history  of  the  trust  fond, 
its  amount,  etc.,  and  such  facts  as  were  es- 
sential, showing  the  rights  of  the  parties 
to  participate  therein.  The  petition  sets  out 
the  Interests  of  the  several  plaintiffs  with 
great  care  and  precision.  The  defendant  pec- 
formed  much  painstaking  labor  in  and  about 
proving  the  claims  of  the  numerous  parties 
to  that  suit  Dqrasitions  were  taken  in  sev- 
eral parts  of  the  country  and  the  proper 
proofs  were  made.  The  court  decreed  a  dis- 
tribution of  the  fund  among  all  of  the  par- 
ties to  the  petition.  The  amounts  awarded 
ranged  from  a  very  few  dollars  to  as  high 
as  $60.  It  seems  the  fund  was  afterwards 
paid  to  the  defendant  as  attorney  for  the 
several  heirs.  He  remitted  to  them  by  post 
office  money  order  SO  per  cent  of  the  amount 
received — th&t  is  to  say,  defendant,  proceed- 
ing upon  the  theory  that  he  should  have  rea- 
sonable compensation  for  his  services,  de- 
ducted 50  per  cent  of  the  entire  amount  re- 
ceived as  his  compensation,  and  remitted  the 
remaining  50  per  cent  to  the  heirs.  Plain- 
tiff and  12  others  who  have  assigned  their 
interests  to  him,  declined  to  accept  60  per 
cent  of  the  fund  as  their  portion.  They  in- 
sist that  the  defendant  should  have  remitted 
to  them  90  per  cent  instead,  and  retained 
therefrom  10  per  cent  for  his  compensation. 
Eleven  of  the  heirs  assigned  their  claims 
against  the  defendant  for  the  amount  claim- 
ed by  them  to  the  present  plaiutitf.  Plain- 
tiff himself  being  one  of  the  interested  par- 
ties, instituted  the  present  action  seeking  to 
recover  from  the  defendant  as  for  money 
had  and  received. 

The  petition  is  in  12  counts,  each  declar- 
ing upon  the  interests  of  a  separate,  individ- 
ual heir,  and  in  all  the  counts,  exc^t  that 
pertaining  to  the  plaintifTs  claim,  it  is  al- 
leged that  the  claim  of  the  Individual  beir 
therein  referred  to  has  been  duly  assigned 
to  the  plaintiff.  In  his  answer  defendant 
pleaded  that  he  was  employed  to  render  tbe 
services  referred  to  under  an  arrangemeut 
by  which  he  was  to  receive  reasonable  com- 
pensation therefor;  that  he  performed  the 
services,  collected  tbe  moneys  and  remitted 
the  same  to  the  several  parties  interested.  He 
pleaded,  too,  that  In  his  investigation  of  tliis 
matter,  he  discovered  these  same  heirs  had 
Interests  as  well  In  the  estate  of  one  David 
Wise,  who  departed  this  life  about  1902.  Da- 
vid Wise  was  a  brother  of  William  Wise, 
who  was  the  original  donor  of  tbe  trust 
fund,  and  of  course  stood  in  the  same  reln- 
tion  to  all  of  the  heirs  interested  in   tbe 
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In  his  estate  than  the  Identical  collateral 
heirs  interested  in  the  trust  fund.  The  de- 
fendant set  up  In  his  answer  that,  repre- 
senting the  Interests  of  the  identical  heirs, 
lie  had  caused  Oerrard  Strode,  public  admin- 
istrator of  the  city  of  St  tiouis,  to  take 
charge  of  the  estate  of  David  Wise,  deceased, 
and  had  instituted  a  suit  in  the  name  of  the 
administrator  against  the  McBumeys  and 
the  Lincoln  Trust  Company.  The  purpose 
of  this  suit  was  to  recover  from  the  McBur- 
neys  a  considerable  amount  of  money  which 
was  claimed  to  belong  to  the  deceased,  David 
Wise,  and  had,  through  the  influence  of  the 
McBumeys,  gotten  into  the  possession  of  the 
trust  company  prior  to  the  death  of  David 
Wise,  as  the  money  of  the  McBumeys.  It 
is  alleged  that  although  no  recovery  of  mon- 
ey was  bad  In  that  suit,  for  it  was  after- 
wards dismissed  for  want  of  prosecution,  it 
operated  in  fact  to  Induce  the  McBumeys  to 
turn  over  to  the  administrator  of  David  Wise 
iibout  $2,500  in  bonds  and  $200  in  cash,  which 
rightfully  belonged  to  the  estate  of  David 
Wise.  That  this  fund,  so  indirectly  recov- 
ered for  the  esttiite  of  David  Wise,  Inured  to 
the  benefit  of  all  of  the  heirs  Interested  in 
the  trust  fond,  and  that  because  of  the  fact 
defendant  was  at  the  same  time  represent- 
ing these  several  heirs- in  the  matter  per- 
taining to  the  trust  fund,  he  had  charged 
the  administrator  of  David  Wise's  estate  a 
nominal  fee  only  for  his  services  therein,  to 
wit,  $176. 

It  is  asserted  that,  because  of  these  facts, 
plaintifFs  ought  not  to  recover  in  this  cause 
for  the  reason  defendant  had  thus  indirectly 
rendered  them  a  great  service  in  inducing  a 
considerable  sum,  nearly  $3,000,  into  the  es- 
tate of  David  Wise,  which  would  otherwise 
have  been  lost  to  them.  It  seems  this  por- 
t  ion  of  the  answer  is  somewhat  irrelevant  to 
the  issues  in  the  present  action  for  money 
liad  and  received  on  accoimt  of  the  defend- 
ant's employment  as  attorney  for  the  heirs 
in  respect  of  their  rights  In  the  trust  fund. 
Nevertheless  it  was  not  challenged  by  the 
plaintift,  and  the  cause  was  tried  as  though 
it  were  a  proper  matter  of  defense.  Evi- 
dence was  received  thereon  without  objeo- 
t  ion  and  the  matter  is  treated  with  more  or 
less  throughout  the  instructions. 

The  proof  on  the  part  of  defendant  tend- 
ed to  show  that,  without  notifying  any  of 
the  parties  to  that  effect,  he  had  in  fact 
abandoned  his  employment  under  the  agree- 
ment with  Joseph  Wise  on  a  10  per  cent, 
basis  after  the  circuit  court  dismissed  the 
petition  of  William  Wise,  filed  February  12, 
1002,  and  that  he  bad  taken  up  the  matter 
nuew  on  the  basis  of  reasonable  compensa- 
tion as  a  result  of  the  letter  from  McNeill 
fc  L«vy  of  date  August  29,  1902.  There  seems 
to  be  no  correspondence  in  the  record  what- 


have  reasonable  compensation  is  the  conclud- 
ing part  thereof,  as  follows:  "If  the  fund  is 
only  $1,000  or  $1,100  there  wQl  hardly  be 
enough  coming  to  either  branch  of  the  fam- 
ily to  make  it  very  profitable  to  the  attor- 
neys. But  it  may  be  that  a  numlier  of  per- 
sons entitled  will  anlte,  in  which  case  there 
will  be  a  fimd  sofllcient  to  authorize  reason- 
able compensation  to  the  attorneys  employed 
by  them.  Please  let  us  hear  from  you  at 
your  earliest  convenience  and  greatly  Oblige." 
As  stated,  after  receiving  this  letter,  defend- 
ant instituted  a  suit  to  the  name  of  all  the 
heirs  against  the  St  Louis  Union  Trust  Com- 
pany which  finally  resulted  in  a  decree  of 
distribution.  It  does  not  appear  that  he 
notified  any  of  the  parties,  however,  that 
he  would  not  render  the.  services  for  10  per 
cent;  nor  does  it  appear  that  any  of  the 
heirs  inquired  after  this  date  what  compen- 
sation defendant  would  expect  It  may  be 
inferred  that  such  heirs  as  knew  of  the  10 
per  cent  proposition,  expected  the  services 
to  be  rendered  on  that  basis  for  compensa- 
tion. The  record  discloses  that  Colonel  Clop- 
ton  performed  proper'  service  In  the  matter. 
The  employment,  first  and  last,  entailed  much 
correspondence,  and  a  careful  investigation 
of  records.  A  number  of  depositions  were 
taken;  that  is,  as  counsel,  defendant  pre- 
pared appropriate  questions  in  his  office  for 
the  proof  of  interest,  procured  waiver  of 
dedlmus,  notice,  etc.,  and  forwarded  the 
same  to  different  parts  of  the  country  to  dif- 
ferent notaries  public  for  the  purpose  of  tak- 
ing proof.  The  bill  and  decree  prepared  by 
connsel  in  this  case  are  works  of  art,  and 
evince  much  careful  thought  and  painstaking 
labor. 

A  former  judge  of  this  court  and  other 
members  of  the  bar  of  high  standiug  gave 
testimony  to  the  effect  that  50  per  cent,  of 
the  amount  recovered  was  a  very  reasonable 
compensation  for  the  services  rendered  by 
Colonel  Clopton.  And  indeed,  it  seems  to  us, 
from  a  reading  of  the  record,  that  10  per 
cent  is  a  mcfSt  meager  compensation  for  the 
very  accurate  and  painstaking  lahor  bestow- 
ed. The  proof  touching  the  matter  of  the 
suit  of  Gerrard  Strode,  administrator  of  the 
estate  of  David  Wise  against  the  McBumeys 
and  the  Lincoln  Trust  Company,  is  not  en- 
tirely consistent  with  the  averments  In  the 
answer  heretofore  referred  to  respecting  this 
matter.  On  this  score,  there  was  testimony 
on  tlie  part  of  defendant  that  while  that  suit 
was  for  the  purpose  of  recovering  certain 
moneys  said  to  belong  to  the  estate  of  David 
Wise,  it  turned  out  that  the  money  sought  to 
be  recovered  actually  l>elonged  to  the  Mc- 
Bumeys. Nevertheless,  the  effect  of  the  suit 
operated  iijdlrectly  to  recover  for  the  estate 
of  David  Wise  $2,500  in  bonds  and  $200  in 
money  from  the  McBnmeya    On  the  other 
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hand,  proof  tonchlng  this  qnestion  introduced 
by  plaintiff  tended  to  show  that  the  suit  of 
Strode  against  the  trust  company  and  the 
McBameys  was  predicated  upon  a  mistaken 
Idea  that  the  moneys  on  deposit  in  the  trust 
company  In  the  name  of  the  McBumeys 
rightfully  belonged  to  David  Wise  in  his  life- 
time ;  that  upon  taking  the  depositions  of  cer- 
tain persons,  it  appeared  these  moneys  were 
never  the  property  of  David  Wise,  and  the 
suit  was  therefore  dismissed.  Evidence  on 
behalf  of  plaintiff  also  tended  to  prove  that 
at  about  the  time  this  suit  was  filed,  the  Mc- 
Burneys  delivered  to  Strode  $2,500  in  school 
bonds  and  about  |200  In  cash,  which  they 
conceded  to  belong  to  the  estate  of  David 
Wise,  and  that  the  suit  referred  to  had  noth- 
ing whatever  to  do  with  influencing  the  con- 
duct of  the  McBurneys  in  this  behalf,  or  re- 
covering to  the  estate  of  David  Wise  the 
btmds  and  money  referred  to. 

It  Is  argued  the  court  erred  In  refusing  to 
direct  a  verdict  for  the  defendant  on  several 
of  the  counts  contained  in  the  petition.  This 
argument  proceeds  from  the  fact  that  it  does 
not  appear  all  of  the  heirs,  whose  claims  are 
asserted  in  the  petition,  entered  into  a  con- 
tract with  the  defendant  to  represent  them 
on  a  basis  of  10  per  cent  of  the  amount  re- 
covered. It  may  be  the  evidence  fails  to 
show  that  each  individual  heir,  whose  claim 
is  asserted  in  the  petition,  had  a  separate  un- 
derstanding with  the  defendant  touching  the 
amount  of  his  compensation.  There  is  no 
doubt  the  evidence  for  plaintiff  tended  to 
prove  that  defendant  proffered  to  perform 
the  services  for  Joseph  F.  Wise  and  his  sister 
and  brother  on  a  basis  of  10  per  cent,  and 
suggested  to  him  to  communicate  with  his  rel- 
atives saying  that  he  would  be  pleased  to 
represent  all  of  them.  The  evidence  further 
tends  to  prove  that  a  number  of  relatives  at 
least  had  information  of  this  proposition,  and 
It  may  be  that  the  jury  were  authorized  to 
infer  a  contract  of  10  per  cent  with  all  of 
those  parties  who  had  knowledge  of  the  10 
per  cent  proposition  'made  to  Joseph  F. 
Wise.  However  this  may  be,  we  believe  this 
matter  to  be  entirely  immaterial  in  this  ac- 
tion for  money  bad  and  received. 

The  argument  of  defendant*  proceeds  as 
though  this,  were  a  suit  for  the  breach  of  a 
contract  wherein  the  defendant  had  agreed 
to  render  services  for  a  compensation  of  10 
per  cent  This  we  believe  to  be  an  erroneous 
view,  for  the  action  is  for  money  had  and  re- 
ceived, and  the  contract  between  the  parties 
in  itself  is  Important  only  as  a  matter  of  in- 
ducement. It  appearing  that  as  a  result  of 
the  employment,  defendant  obtained  moneys 
of  the  plaintiff  and  his  assignors,  and  still 
retains  the  same  against  their  will  after  de- 
mand, tbe  matter  as  to  whether  the  employ- 
ment was  for  10  per  cent  or  50  per  cent  Is 
entirely  Immaterial  in  respect  of  the  ques- 
tion as  to  whether  tbe  case  shopld  be  re- 
ferred to  the  Jury.  If  the  defendant,  as 
agent  of  the  several  belra,  became  possessed 


of  their  moneys,  he  may  not  withhold  the 
same  against  their  consent  after  demand,  and 
the  action  for  money  had  and  received  to- 
plaintifTs  use  will  lie  on  the  principle  which 
inheres  in  the  maxim,  "ex  sequo  et  bono."  Of 
course  the  defendant  may  show  in  defense 
that  under  the  arrangement  or  contract  50 
per  cent  of  the  amount  belongs  to  nlm  as 
compensation  for  his  services.  But  this  af* 
fords  no  reason  why  the  question  of  fact  in- 
volved as  to  what  portion  of  the  moneys  In 
his  hands  belongs  to  him,  and  what  portion 
belongs  to  tbe  plaintiff,  should  not  be  re- 
ferred to  the  Jury  for  determination. 

Now,  the  proof  shows  that  defendant  recov- 
ered the  moneys  for  this  plaintiff  and  his  as- 
signors under  some  kind  of  an  arrangement ; 
he  says,  under  an  arrangement  whereby  he 
should  have  reasonable  compensation  for  his 
services.  Plaintiff  says  the  arrangement  was 
that  he  should  have  10  per  cent  of  the 
amount  recovered  for  those  services.  By  the 
testimony  of  both  plaintiff  and  defendant,  it 
appears,  nevertheless,  that  the  defendant  re- 
covered the  moneys  as  agent  of  this  plain- 
tiff and  the  several  parties  who  have  assign- 
ed their  claims  to  him,  and  still  has  the  same 
In  his  possession. 

It  is  true  it  appears  the  defendant  mailed 
to  each  of  them  a  post  office  money  order  for 
60  per  cent  of  the  amount  recovered.  These 
money  orders  the  individual  heirs  r^resent- 
ed  In  this  action,  declined  to  accept  and  re- 
turned tbe  same  to  defendant.  It  appears, 
too,  that  the  defendant  before  the  Institation 
of  this  suit,  tendered  to  the  attorney  for  the 
plaintiff  the  same  amount — 50  per  cent  of 
the  amount  recovered  for  each  individual 
heir  whose  claim  is  now  asserted,  in  cash — 
and  this  was  likewise  refused. 

The  result  of  the  whole  matter  is,  then, 
that  it  appears  the  defendant  has  in  his  pos- 
session moneys,  some  portion  of  which  belong 
to  the  plaintiff,  and  some  portion  of  which 
belong  to  him;  that  he  declines  to  accede 
to  plaintifTs  request  to  pay  over  the  portion 
thereof  which  plaintiff  asserts  belongs  to 
him,  for  tbe  reason  the  defendant  claims  he, 
in  fact  owns  a  larger  portion  thereof  than 
plaintiff  concedes.  Under  these  circumstan- 
ces, it  is  certainly  for  the  Jury  to  determine 
tbe  question  of  fact  as  to  what  portioi  of  the 
moneys  the  respective  parties  should  bsve; 
or  in  other  words,  the  amount  to  which 
plaintiff  is  entitled.  It  is  said  that  the  con- 
tract asserted  by  which  defendant  was  to 
have  10  per  cent  of  the  amount  recovered  as 
his  compensation  is  the  very  .crux  of  the  ao 
tlon,  and  that  the  plaintiff  and  his  assodatea 
who  have  assigned  their  claims  to  him  predi- 
cate their  suit  thereon.  Now,  we  are  not  im- 
pressed with  this  argument  The  suit  is  nei- 
ther upon  the  contract,  nor  does  it  seek  a  re- 
covery for  a  breach  of  contract;  but  on  tbe 
contrary,  it  is  for  money  had  and  received. 
It  is  true  the  contract  for  10  per  cent  Is  in 
some  respects  relied  np(»  as  matter  of  In- 
ducement   Be  this  as  it  may,  In  this  torm 
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of  action  the  plaintiff  does  not  predicate  the 
suit  upon  the  contract,  but  instead,  he  predi- 
cates it  upon  the  right  or  ownership  In  him- 
self of  the  moneys  retained  by  defendant 
from  him  and  his  assignors.  In  this  form 
of  action  the  plaintiff  may  have  the  opinion 
of  the  Jury  on  his  right  to  recover  90  per 
cent  of  the  moneys  retained  by  defendant, 
even  tliongh  It  does  not  appear  that  all  of  the 
heirs  represented  by  him  had  a  special  con- 
tract for  10  per  cent  compensation  with  the 
defendast 

It  appears  that  through  some  arrangement 
the  defendant  became  the  agent  of  the  sever- 
«rl  parties  whose  Interests  are  asserted  in  this 
suit,  and,  as  such  agent,  he  became  possessed 
of  moneys,  a  portion  of  which  at  least  be- 
longs to  them,  and  a  portion  to  himself.  Un- 
der these  circumstances,  an  action  for  money 
had  an^  received  will  lie  on  the  just  prin- 
ciple t^at  one  man  shall  not  withhold  that 
which  rightfully  belongs  to  another.  It  is  the 
rale  that  an  action  for  money  had  and  re- 
ceived will  lie  in  lieu  of  an  action  on  a  con- 
tract whenever  the  defendant  has  received 
money  which  is  the  property  of  plaintiff,  and 
which  the  defendant  is  obliged,  by  the  ties  of 
natural  Justice  and  equity,  to  pay  him.  For 
numerous  authorities  supporting  the  princi- 
ple, see  Moses  v.  Macferlan,  2  Bnrr.  1005; 
Crigler  v.  Dtmcan,  121  Mo.  App.  S81,  892,  99 
S.  W.  61;  Winnlngham  v.  Fancher,  52  Mo. 
App.  458;  Mansnr  v.  Botts,  80  Mo.  651;  Cary 
V.  Curtis,  8  How.  (44  U.  S.)  236,  11  L.  Ed. 
S76;  Chesapeake,  etc..  Canal  Co.  v.  Knapp,  9 
Pet  (34  n.  S.)  541,  564,  665,  9  li.  Ed.  222. 
The  question  as  to  what  portion  of  the  mon- 
eys retained  by  defendant,  the  ties  of  natural 
Justice  and  equity  require  he  should  pay  to 
the  plaintiff  in  the  circumstances  of  this  case, 
is  one  of  fact  for  the  Jnry. 

At  his  instance,  the  court  gave  plaintiff's 
Instruction  No.  1  as  follows:  "The  court 
instructs  the  Jury  that  if  they  find  and  be- 
lieve from  the  evidence  that  defendant  was 
-employed  to  secure  a  distribution  of  a  fund 
held  by  the  St  Louis  Union  Trast  Company 
as  trustee  under  the  will  of  William  Wise, 
-deceased,  and  that  defendant  accepted  said 
employment  and  agreed  to  perform  the  nec- 
essary legal  services  for  a  charge  or  com- 
mission of  10  per  cent  of  the  amount  se- 
cured for  distribution,  and  if  you  further 
find  and  believe  from  the  evidence  that  de- 
fendant acted  under  such  agreement  for 
compensation,  if  you  find  such  agreement 
was  made,  and  that  be  thereafter  instituted 
suit  In  the  circuit  court  of  the  city  of  St 
Lonis  on  behalf  of  Wilber  S.  Jenkins,  Laura 
Fisher,  Clifford  Jenkins,  Olenn  Rust  Ross 
Rust  William  W.  Sturgeon,  Douglas  R.  Stur- 
geon, James  L.  Wise,  George  W.  Wise,  Wil- 
liam Wise,  Franklin  Wise,  Mary  C.  Bever- 
idge,  Anna  Wise  Emmons,  and  others  against 
the  St  Louis  Union  Trust  Company  to  se- 
cure a  distribution  of  the  fund  held  by  it 
as  trustee  under  the  will  of  William  Wise, 
-deceased,  and  that  each  of  said  parties  was 


entitled  to  a  share  of  said  fund,  and  that 
the  court  In  its  decree  in  said  cause  ascer- 
tained and  determined  the  several  shares 
of  said  parties  to  be  as  follows,  to  wit: 
Wilber  S.  Jenkhis,  $11.53;  Laura  Fisher, 
$11.53 ;  -Clifford  Jenkins,  $11.53;  Glenn  Rust, 
$11.53;  Ross  Rust  $11.63  ;  WUliam  W.  Stur- 
geon, $34.57;  Douglas  R.  Stui^eon,  $34.67; 
James  L.  Wise,  $27.67;  George  W.  Wise, 
$27.67;  WUllam  Wise,  $27.67;  Franklin 
Wise,  $27.67;  Anna  Wise  Emmons,  $69.16; 
and  If  the  Jury  further  find  and  believe 
from  the  evidence  that  defendant  collected 
from  the  St  Louis  Union  Trust  Company 
the  said  several  sums  of  money  as  attor- 
ney for  said  parties,  and  has  not  paid  to 
them  the  amounts  collected  on  their  behalf, 
or  any  part  thereof,  and  that  said  Laura 
Fisher,  Clifford  Jenkins,  Glenn  Rust,  Ross 
Rust,  William  W.  Sturgeon,  Douglas  R.  Stur- 
geon, James  L.  Wise,  George  W.  Wise,  Wil- 
liam Wise,  Franklin  Wise,  and  Anna  Wise. 
Emmons,  have  assigned  to  plaintiff  their 
several  shares  in  said  fund,  and  their  claims. 
If  any,  against  defendant  on  account  of  the 
collection  thereof.  If  the  Jury  find  that  de- 
foidant  did  so  collect  said  money,  and  that 
plaintiff  as  the  assignee  of  said  claims,  if 
any,  has  demanded  payment  thereof  from 
defendant,  and  that  such  payment  has  been 
refused,  and  If  you  further  find  and  believe 
from  the  evidence  that  the  suit  of  Gerrard 
Strode,  administrator  of  the  estate  of  David 
Wise,  deceased,  against  Lincoln  Trust  Com- 
pany et  al.,  referred  to  in  the  evidence,  did 
not  result  in  the  recovery  of  any  money,  or 
that  defendant's  employment  therein  was 
not  connected  with  and  dependent  upon  his 
employment  to  secure  a  distribution  of  the 
William  Wise  estate,  then  you  will  find  in 
favor  of  plaintiff  and  against  the  defendant 
and  assess  the  plaintiff's  damages  on  the 
first  count  at  the  sum  of  $10.38 ;  on  the  sec- 
ond count  at  the  sum  of  $10.38;  on  the  third 
count  at  the  sum  of  $10.38;  on  the  fourth 
count  at  the  sum  of  $10.38;  on  the  fifth  count 
at  the  sum  of  $10.38;  on  the  sixth  count  at 
the  sum  of  $31.11;  on  the  seventh  count  at 
the  sum  of  $31.11;  on  the  eighth  count  at 
the  sum  of  $24.90;  on  the  ninth  count  at  the 
sum  of  $24.90;  on  the  tenth  count  at  the  sum 
of  $24.90;  on  the  eleventh  count  at  the  sum 
of  $24.00;  and  on  the  twelfth  count  at  the 
sum  of  $62.25." 

It  is  said  this  instruction  is  erroneous, 
first,  for  the  reason  it  permitted  a  recovery 
against  the  defendant  if  he  agreed  to  per- 
form the  services  on  a  10  per  cent  basis 
without  indicating  with  whom  or  for  whom 
he  agreed  to  perform.  We  believe  this 
criticism  to  be  unsound  for  the  reason  it 
is  entirely  immaterial  as  to  whom  the  con- 
tract for  10  per  cent  was  made  with,  if  It 
was  made  at  all.  If  the  Jury  found  as  a 
fact  as  therein  directed,  that  defendant 
made  a  contract  to  collect  the  fund  for  10 
per  cent  and  afterwards  made  the  collec- 
tion and  retained  50  per  cent  thereof  foi 
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bis  services,  then  be  retained  40  per  cent 
of  tliat  amount  wltliont  any  rlgbt  wbateTer 
to  do  80.  And  this  is  tme  without'  regard 
to  'Whom  the  defendant  contracted  with. 
The  criticism  of  this  instruction  proceeds, 
Indeed,  upon  the  same  theory  heretofore  dis- 
cussed— ^that  is,  as  though  the  suit  is  for  a 
breach  of  contract — ^and  it  is  Important  for 
the  Jury  to  find  the  precise  terms  of  the 
contract  This  matter  is  immaterial  if  It 
appears  that  defendant  became  the  agent 
of  these  parties,  collected  the  money,  and 
retained  a  greater  portion  thereof  than  be 
was  entitled  to  retain  under  the  arrange- 
ment As  stated  before,  the  contract  for 
10  per  cent  compensation  referred  to  In 
this  Instruction  Is  not  the  gist  of  the  ac- 
tion, but  on  the  contrary,  the  action  predi- 
cates upon  the  right  of  the  plaintiff  in  the 
moneys  which  be  asserts  the  defendant 
wrongfully  withholds  from  him. 

The  second  criticism  of  this  instruction 
relates  to  the  reference  therein  to  the  case 
of  Strode,  Adm'r,  against  the  McBumeys  and 
the  litncoln  Trust  Company.  It  is  said  the 
court  erred  in  its  reference  to  that  case  In 
the  Instruction.  Now,  It  seems,  the  defend- 
ant ought  not  to  make  this  criticism,  for 
it  was  he  who  injected  the  case  of  Strode 
against  the  McBumeys  and  the  Lincoln  Trust 
Company  into  the  present  controversy.  The 
defendant  set  cut  the  facts  pertaining  to 
that  transaction  in  his  answer,  and  wds  per- 
mitted without  objection  to  give  testimony 
tending  to  prove  that  he  performed  services 
In  that  case  which  Inured  to  the  benefit  of 
the  several  heirs.  It  is  true  it  did  not  ap- 
pear that  he  was  employed  therein  by  the 
heirs;  nevertheless  the  theory  advanced  by 
defendant  at  the  trial  on  the  proof  made 
was  that  that  suit  Indirectly  resulted  In 
turning  about  $2,700  in  bonds  and  money  In- 
to the  estate  of  David  Wise,  and  that  he 
made  a  charge  of  only  $176  against  the  ad- 
ministrator therefor,  for  the  reason  he  In- 
tended to  charge  60  per  cent,  against  the 
heirs  to  whom  his  services  inured  for  serv- 
ices rendered  to  them  in  procuring  the  dis- 
tribution of  the  trust  fund;  tliat  this  fur- 
nished an  additional  reason  why  his  charge 
of  50  per  cent,  for  procuring  the  distribution 
of  the  trust  fund  among  the  heirs  was*  rea- 
sonable. 

Evidence  Introduced  by  plaintiff  touching 
this  matter,  however,  tended  to  prove  that 
this  suit  served  no  purpose  whatever  toward 
recovering  any  fund  for  the  estate  of  David 
Wise,  and  that  the  $2,600  in  bonds  and  $200 
in  cash  received  by  the  administrator  from 
the  McBurneys  was  wholly  Independent  of 
the  suit  mentioned.  This  matter  having 
oeen  Introduced  into  the  case  by  defendant 
in  both  his  answer  and  proof,  it  was  cer- 
tainly not  reversible  error  for  the  court  to 
treat  with  It  in  the  Instruction,  as  it  did. 
The  Instruction  required  that  before  the 
Jury  could  find  for  the  plaintiff  In  the  pres- 
ent action.  It  should  find  not  only  that  de- 


fendant had  collected  the  money  on  a  10 
per  cent,  basis  and  retained  the  same,  bnt 
that  it  should  further  find  the  suit  of  Strode, 
admlnstrator,  against  the  McBumeys  and 
the  Lincoln  Trust  Company  referred  to  in 
the  evidence  did  not  result  in  the  recovery 
of  any  money,  or  that '  defendant's  employ- 
ment therein  was  not  connected  with  and 
dependent  upon  his  employment  to  secure  a 
distribution  of  the  William  Wise  estate. 
This  operated  only  to  require  the  Jury  to  find 
the  additional  facts  in  favor  of  plaintUTs 
right  to  affix  his  claim  against  the  defend- 
ant and  was  caiainiy  not  prejudicial  to 
the  defendant  We  agree  that  the  matter 
was  wholly  unimportant  to  the  Issues  in- 
volved in  the  present  controversy.  Howev- 
er, the  defendant  himself  is  responsible  for 
the  matter  of  that  case  being  presented  in 
this  record,  and  should  not  be  permitted  to 
complain  even  If  It  did  tend  to  confuse 
the  issue. 

The  next  criticism  leveled  against  this  In- 
struction Is  that  It  undertook  to  cover  the 
entire  case  on  plaintiffs  theory,  and  entirelj' 
Ignored  the  defense  of  quantum  meruit ;  that 
is.  It  Ignores  the  defense  that  the  defendant 
should  receive  reasonable  compensation  for 
his  services.  Now,  it  la  very  true  this  In- 
struction submitted  the  theory  of  the  case 
relied  upon  by  the  plaintiff.  That  was  en- 
tirely proper,  however.  If  another  theory  of 
the  case  was  submitted  In  other  instructions 
which  would  allow  the  Jury  to  award  defend- 
ant reasonable  compensation  for  his  services 
if  it  saw  fit  to  do  so;  that  is,  if  other  in- 
structions permitted  the  Jury  to  allow  de- 
fendant compensation  without  regard  to  the 
alleged  10  per  cent,  agreement  and  permitted 
a  finding  of  reasonable  compensation  for  fahn. 
Now,  It  is  very  true  the  court  gave  no  Instruc- 
tions on  behalf  of  the  defendant — that  Is,  the 
court  refused  all  of  the  Instructions  requested 
by  the  defendant — and  therefore,  from  defend- 
ant's standpoint  his  theory  of  the  case  was 
probably  not  presented  in  Instructions  as  he 
might  choose  to  have  It  This  we  believe  re- 
sulted from  the  fact  that  the  instructions 
requested  by  him  were  not  entirely  accurate, 
and  the  court  was  Justified  In  their  refusal. 
It  was  not  incumbent  on  the  court  to  instruct 
the  Jury  from  the  defendant's  standpoint  un- 
less properly  requested  so  to  do.  Sowders  v. 
Railway  Co.,  127  Mo.  App.  119, 104  S.  W.  1122. 
Be  this  as  It  may,  in  pialntitTs  third  Instmc- 
tion  the  court  Instructed  In  substance  that 
if  they  believed  from  the  evidence  defendant 
was  employed  to  secure  the  distribution  of 
the  fund  and  had  no  agreement  as  to  his 
charge  or  pay  for  the  services,  etc. ;  that  he 
collected  the  fund  and  had  the  amount  then 
in  his  possession,  and  had  failed  and  refused 
to  pay  the  same  to  the  parties,  then  they 
might  find  for  the  plaintiff  such  amount  as 
he  should  receive  after  deducting  whatever 
the  Jury  may  find  from  the  evidence  the  de- 
fendant's services  were  reasonably  worth.  II, 
therefore,  appears,  that  by  proper  Instroctloii 
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the  contrary,  to  award  him  reasonable  com- 
pensation for  his  services. 

At  the  instance  of  plaintiff,  the  court  In- 
structed the  Jury  as  follows:  "The  court  In- 
structs the  Jury  that  If  they  find  and  believe 
from  the  evidence  that  d^endant  was  em- 
ployed to  secure  a  distribution  of  the  fund 
held  by  the  St.  Louis  Union  Trust  Company 
as  trustee  under  the  will  of  William  Wise, 
deceased,  and  that  defendant  accepted  said 
employment  and  agreed  to  perform  the  neces- 
sary legal  services  for  a  charge  or  commis- 
sion of  10  per  cent  of  the  amount  secured 
for  distribution,  defendant  cannot  charge 
more  than  the  amount  agreed  upon,  unless, 
liefore  the  rendition  of  the  services  mention- 
ed In  the  evidence,  he  notified  the  person  or 
persons  so  employing  him  or  his  agent  or  at- 
torney that  he  would  not  perform  said  serv- 
ices for  the  amount  agreed  upon,  if  you  find 
any  such  agreement  was  made,  and  such 
person  or  persons,  or  his  agent  or  attorney, 
either  consented  to  bis  rendering  such  serv- 
ices for  a  different  compensation,  or  did  not 
object  to  bis  rendering  such  services  after 
receipt  of  such  notice." 

This  instruction  is  criticised  for  the  same 
reason  that  It  fails  to  require  the  Jurt  to 
find  by  whom  the  defendant  was  employed, 
and  with  whom  he  agreed  to  a  compensation 
on  a  10  per  cent,  basis.  The  reference  there- 
in to  the  case  of  Strode,  etc.,  against  the  Mc- 
Bumeys  et  al.  Is  also  criticised  as  before. 
What  has  been  said  above  touching  these 
matters  applies  as  well  to  this  instruction, 
and  they  will  not  be  further  noticed. 

At  the  Instance  of  plaintiff  the  court  In- 
structed the  Jury  as  follows:  "If  the  Jury 
believe  from  the  evidence  that  the  defendant, 
Wm.  H.  Clopton,  was  employed  to  secure  a 
distribution  of  a  fund  held  by  the  St.  Louis 
Union  Trust  Co.  as  trustee,  under  the  ^111 
of  William  Wise,  deceased,  and' that  the  de- 
fendant accepted  said  employment  and  that 
he  bad  no  agreement  as  to  his  charge  or  fee 
for  such  services  at  the  time  of  such  employ- 
ment; and  if  you  further  find  from  the  evi- 
dence that  he  thereafter  Instituted  a  suit  in 
the  St  Louis  circuit  court  on  behalf  of  Wll- 
her  S.  Jenkins,  Laura  Fisher,  Clifford  Jenk- 
ins, Glenn  Rust,  Ross  Rust  William  W.  Stur- 
geon, Douglas  R.  Sturgeon,  James  L.  Wise, 
George  W.  Wise,  William  Wise,  Franklin 
Wise,  Mary  C.  Beverldge,  Anna  Wise  Em- 
mons, and  others,  against  the  said  trust  com- 
Itany,  to  secure  such  distribution,  and  that 
each  of  said  parties  was  entitled  to  a  share 
of  said  fund,  and  that  said  court  in  its  de- 
cree in  said  cause  ascertained  and  deterniln- 
<>d  the  several  shares  of  said  parties  to  be  as 
follows,  to  wit:  Wllber  S.  Jenkins,  $11.53; 
Laura  Fisher,  $11.5a;  Clifford  Jenkins,  $11.- 
53:  Glenn  Rust  $11.53;  Ross  Rust  $11.53; 
William   W.   Sturgeon,   $34.57;    Douglas   R. 


from  the  evidence  that  the  defendant  collect- 
ed from  said  trust  company  said  several  sums 
of  money  as  attorney  for  said  parties,  and 
that  be  has  not  paid  to  them  the  amounts 
so  collected,  or  any  part  thereof,  and  that 
said  Laura  Fisher,  Clifford  Jenkins,  Glenn 
Rust  Ross  Rust  William  W.  Sturgeon,  Doug- 
las R.  Sturgeon,  James  L.  Wise,  George  W. 
Wise,  William  Wise,  Franklin  Wise,  and 
Anna  Wise  Emmons  have  assigned  to  the 
plaintiff  their  several  shares  in  said  fund, 
and  their  claims,  if  any,  against  the  defend- 
ant on  account  of  the  collection  thereof  (If 
the  Jury  find  from  the  evidence  that  the  de- 
fendant did  so  collect  said  money),  and  that 
the  defendant  has  failed  and  refused  to  pay 
over  the  same;  and  If  you  further  believe 
from  the  evidence  that  the  suit  of  Gerrard 
Strode,  administrator  of  the  estate  of  David 
W.  Wise,  deceased,  against  the  Lincoln  Trust 
Company  et  al.,  referred  to  in  the  evidence, 
did  not  result  in  the  recovery  of  any  money, 
or  that  the  defendant's  employment  therein 
was  not  connected  with  and  dependent  upon 
his  employment  in  said  suit  of  plaintiff  and 
others  against  the  St.  Louis  Union '  Trust 
Company — then  you  will  find  In  favor  of  the 
plaintiff  and  against  the  defendant  on  each 
of  the  twelve  counts  or  claims  mentioned  In 
the  evidence  and  assess  his  damages  upon 
each  claim  at  the  amount  so  received  by  the 
defendant,  after  deducting  whatever  the  Jury 
may  find  from  the  evidence  the  defendant's 
services  were  reasonably  worth." 

This  Instruction  Is  criticised,  first,  for  the 
Identical  reasons  leveled  against  the  plain- 
tiff's first  instruction  heretofore  discussed. 
What  has  been  said  with  respect  to  those 
matters  obtains  alike  to  the  present  criticism 
of  the  third  instruction.  They  will  not  be 
repeated.  The  instruction,  however,  Is  fur- 
ther criticised  for  the  reason  It  authorized  a 
recovery  for  the  plaintiff,  even  though  there 
was  no  special  10  per  cent  contract  for  the 
services.  This  criticism  proceeds  also  upon 
the  theory  that  the  suit  is  for  a  breach  of 
contract  to  collect 'moneys  for  10  per  cent, 
compensation.  It  overlooks  the  fact  that  the 
suit  is  for  money  had  and  received.  This 
question  has  been  fully  discussed  heretofore,  ' 
and  it  is  unnecessary  to  again  advert  to  it. 
It  Is  said  though  the  instruction  Is  a  clear 
departure  from  the  pleadings  and  submitted 
to  the  Jury  on  a  theory  of  the  case  not  au- 
thorized; that  is,  the  Jury  were  authorized 
under  this  Instruction  to  find  for  the  plain- 
tiff, even  though  It  appeared  the  defendant 
had  not  contracted  to  perform  the  services 
for  10  per  cent  Under  these  circumstances, 
the  Jury  were  told  that  If  they  found  the  de- 
fendant collected  the  money,  retained  the 
same,  and  refused  to  pay  It  over  to  the  par- 
ties, then  the  finding  should  be  for  the  plain- 
tiff for  such  sum  as  was  proper  after  allow- 


768 


121  SOUTHWBSTBBN  BBPOBTBB. 


(Mo. 


iDg  defendant  reasonable  compeiiBatlon  for 
ilia  services. 

Now,  we  believe  tbis  instmction  was  en- 
tirely proper  In  tbls  case  for  money  had  and 
received.  Of  course,  If  the  action  were  on  a 
special  contract,  the  plaintiff  could  recover 
only  on  tbe  contract  pleaded,  and  not  on  a  dif- 
ferent cause  of  action.  Laclede  Co.  v.  Tudor 
Iron  Works,  169  Mo.  137,  69  S.  W.  384;  Crlg- 
ler  V.  Duncan,  121  Ifo.  App.  381,  392,  99  S. 
W.  61.  However,  this  rule  does  not  preclude 
one  for  whom  money  has  been  collected  by 
another,  pursuant  to  some  contract,  from  re- 
covering bis  portion  In  an  action  for  money 
had  and  received.  As  before  stated,  the  ar- 
rangement for  10  per  cent,  asserted  by  the 
plaintiff  is  certainly  not  the  essence  of  tbe 
case,  although  it  may  be  material  In  develop- 
ing the  facts  and  disclosing  tbe  true  interests 
the  respective  parties  had  in  the  moneys  re- 
tained by  defendant  Tbe  gist  of  tbe  action 
being  for  money  had  and  received,  it  was 
entirely  proper  to  submit  the  case  to  tbe  jury 
In  this  form.  Crigler  t.  Duncan,  121  Mo. 
App.  381,  99  S.  W.  61.  This  Instruction  did 
not  submit  to  tbe  jury  an  issue  not  presented 
In  the  case  for  the  reason  the  Issue  was  not 
-OQ  a  breach  of  a  contract  for  10  per  cent 
compensation,  but,  on  the-  contrary,  was 
whether  the  defraidant  had,  under  the  au- 
thority of  some  sort  of  contract,  collected  and 
retained  the  moneys  which  rightfully  belong- 
ed to  the  plaintiff.  Besides,  it  submits  the 
very  Issue  tendered  by  defendant,  and  is 
within  the  pleadings.  Tbe  defendant  may 
certainly  not  complain  that  tbe  Issue  tender- 
ed by  blm  was  submitted.  Even  If  the  issue 
thus  submitted  was  not  within  the  allega- 
tions of  tbe  petition,  it  is  within  tbe  issues 
defined  In  tbe  pleadings  as  defendant's  an- 
swer tendered  It,  and  plaintiff  joined  issue 
thereon. 

Defendant  requested  and  tbe  court  refused 
tbe  following  instruction  with  respect  to  each 
and  every  count  of  tbe  petition:  "Tbe  court 
instructs  tbe  jury  to  find  for  tbe  defendant 
on  the  first  count  of  the  petition,  unless  tbe 
jury  believe  from  tbe  evidence  in  the  case 
that  prior  to  the  15th  day  of  November,  1902, 
tbe  date  of  filing  tbe  petition  in  the  case  of 
Sarah  Miller  and  others  against  tbe  St  Louis 
Union  Trust  Company,  defendant  Clopton 
agreed  with  plaintiff,  W.  F.  Jenkins,  that  be, 
said  Clopton,  would  perform  the  necessary 
services  to  secure  the  distribution  of  the  fund 
then  in  the  bands  of  tbe  said  trust  company 
for  a  charge  of  ten  (10)  per  cent  of  tbe 
amount  secured  for  distribution,  and  that  tbe 
said  suit  was  Instituted  and  prosecuted  to  a 
judgment  under  such  agreement  And  the 
court  instructs  tbe  jury  that  tbe  burden  of 
proof  is  on  tbe  plaintiff  to  prove  by  a  pre- 
ponderance of  evidence  that  defendant  agreed 
with  said  Jenkins  to  render  said  services  for 
ten  (10)  per  cent  of  the  amount  collected." 

Defendant  complains  that  the  court  erred 
in  refusing  tbis  Instruction  with  respect  to 
each  count    We  are  not  so  persuaded.    This 


instruction  again  presoits  a  theory  of  the 
case  as  though  the  contract  for  10  per  cent 
was  tbe  gist  of  tbe  action,  and  Ignores  tbe 
fact  that  under  all  of  the  evidence  defend- 
ant collected  and  still  has  possession  of  the 
moneys  referred  to.  The  theory  presented 
by  this  instruction  is  that,  unless  plaintiff 
proved  a  contract  for  10  per  cent  compen 
sation  with  all  of  the  heirs,  the  suit  should 
fall  This  cannot  be  the  law  of  the  case,  for 
if  the  defendant  collected  the  moneys  under 
his  employment  and  retains  tbem,  he  should 
account  to  the  plaintiff  therefor  in  some  man- 
ner— that  is  to  say,  the  jury  should  either 
award  plaintiff  90  per  cent  and  to  the  de- 
fendant 10  i>eF  cent  in  afllrmance  of  tbe 
contract  asserted,  or  contra  thereto — award 
to  the  plaintiff  such  portion  as  would  be  prop- 
er, and  to  tbe  defendant  such  portion  as 
amounted  to  reasonable  compensation  for 
his  services. 

The  defendant  requested  and  the  court  re- 
fused his  instruction  No.  2  as  follows:  "The 
court  Instructs  the  jury  that  If  they  believe 
from  the  evidence  defendant  rendered  serv- 
ices as  attorney  at  law  in  the  circuit  court  of 
the  city  of  St.  Louis  in  procuring  tbe  evi- 
dence, preparing  the  petition,  and  obtaining 
a  decree  of  court  to  distribute  the  fund  held 
by  the  St.  Louis  Trust  Company  among  the 
heirs  of  Mary  Wise  under  tbe  will  of  Wil- 
liam Wise,  and  that  defendant  distributed 
and  paid  over  to  the  parties  named  in  tbe 
petition,  their  respective  shares  of  said  es- 
tate, less  the  charge  of  50  per  cent  for  col- 
lecting and  distributing  said  fund  retained 
by  defendant  as  bis  attorney's  fees,  they  will 
find  for  tbe  defendant  if  they  believe  from 
all  the  evidence  in  tbe  case  the  charge  of  SO 
per  cent  was  a  reasonable  charge  as  shown 
by  the  evidence  for  the  services  rendered  by 
defendant." 

It  is  said  the  court  erred  in  refusing  tbis 
instruction.  In  substance  this  instruction 
tells  the  jury  that  they  should  find  for  the 
defendant  If  they  believed  be  performed  the 
sertlees  and-  collected  the  money  and  paid 
the  same  over  to  the  parties  named,  less  his 
charge  of  50  per  cent  for  collecting.  If  they 
believed  the  charge  of  60  per  cent  was  rea- 
sonable. Now,  we  believe  tbis  instruction 
was  properly  refused  for  tbe  reason  It  ig- 
nores the  fact  that  such  moneys  as  were  turn- 
ed over  to  the  parties  mentioned  were  return- 
ed to  tbe  defendant  by  tbem  and  are  still  In 
his  possession.  Tbe  money  was  not  paid  into 
court,  and.  It  a  tender  was  made,  It  was  not 
kept  up  In  the  case.  Had  the  tender  been 
kept  up  It  may  be  in  view  of  tbe  fact  de- 
fendant made  tbe  tender  of  50  per  cent  that 
the  costs  should  therefore  fall  on  plaintiff  if 
a  recovery  was  not  for  a  greater  amount  than 
that  tendered.  However,  this  is  unimportant 
for  the  reason  tbe  recovery  allowed  by  the 
Jury  was  for  90  per  cent  of  the  fund  col- 
lected—that is,  the  jury  awarded  the  defend- 
ant 10  per  cent  only,  as  though  it  found  in 
affirmance  of  tbe  contract  of  employment  aa- 
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of  the  fund,  is  no  defense  to  this  action  un- 
less they  retained  or  accepted  that  amount, 
and  the  evidence  ghowa  they  declined  to  ac- 
cept It  The  iiiBtructlon  was  properly  re- 
fused. 

Defendant  requested  instruction  No.  8  as 
follows:  "The  court  instructs  the  Jury  that 
before  they  can  find  by  their  verdict  that 
there  was  a  contract  between  plaintiff  and 
his  assigns  and  the  defendant  that  the  de- 
fendant would  prosecute  the  suit  of  the  heirs 
of  Mary  Wise,  deceased,  against  the  St  Louis 
Union  Trust  Company,  and  distribute  the 
proceeds  of  such  suit  for  a  fee  of  10.  per  cent 
on  the  amount  collected,  they  must  find  from 
the  evidence  that  there  was  an  agreement  be- 
tween plaintiff  and  his  assignors,  entered  In- 
to with  defendant  before  the  Institution  of 
the  said  suit,  that  defendant  was  to  charge 
only  10  per  cent  for  his  services,  and  that 
the  parties  on  both  sides  fully  understood 
thftt  such  was  the  contract." 

This  the  court  refused.  It  Is  argued  the 
court  erred  in  so  doing.  This  instruction 
seems  to  be  abstractly  correct  in  so  far  as 
it  asserts  ^e  doctrine  that  before  the  Jury 
could  find  a  contract  to  collect  and  distribute 
the  fund  for  10  per  cent,  that  there  must  ap- 
pear an  agreement  between  plaintiff  and  his 
assignors  before  the  institution  of  the  suit 
and  the  defendant,  or  that  both  parties  so 
understood  It  However,  it  is  not  so  relevant 
to  the  issues  in  the  present  controversy  as  to 
constitute  its  refusal  reversible  error,  for,  as 
said  before,  the  suit  does  not  predicate  on 
the  contract,  and  the  qnestlon  of  the  10  per 
cent  agreement  between  the  parties  was  suf- 
ficiently covered  by  several  other  instructions 
in  the  case.  In  view  of  the  other  Instruc- 
tions, the  refusal  of  this  one  does  not  con- 
stitute error  against  appellant  materially  af- 
fecting the  merits.  Unless  such  error  ap- 
pears, we  are  commanded  by  the  statute  not 
to  reverse  a  Judgment.  See  section  805,  Eev. 
St.  1S99  (Mo.  Ann.  St.  1906,  p.  812). 

Defendant  requested  its  Instruction  No.  4  as 
follows:  "The  court  Instructs  the  Jury  that 
In  the  petition  In  this  case  plaintiff  alleges 
that  James  L.  Wise  was  entitled  by  the  de- 
cree in  the  case  of  the  heirs  of  Mary  Wise, 
deceased,  against  the  St.  Louis  Union  Trust 
Company  to  the  sum  of  $27.67 ;  Geo.  W.  Wise 
to  $27.67 ;  Wm.  Wise  to  $27.67 ;  Franklin  Wise, 
to  $27.67.  If  the  Jury  believe  from  the  evi- 
dence that  prior  to  the  bringing  of  this  suit 
defendant  had  sent  to  said  James  L.  Wise, 
George  W.  Wise,  William  Wise,  and  Franklin 
Wise,  post  office  money  orders  or  money  of 
the  United  States,  for  50  per  cent  of  said 
sums,  then  the  Jury  will  find  for  the  defend- 
ant on  the  8th,  9th,  10th,  and  11th  counts 
in  said  petition.  If  they  believe  from  the  evi- 
dence that  defendant's  services  were  reason- 
ably worth  fifty  (50)  per  cent  of  said  serv- 
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agreed  with  the  said  James  L.  Wise,  Geo.  W. 
Wise,  Wm.  Wise,  Franklin  Wise,  and  Anna 
Wise  Emmons  to  prosecute  said  suit  for  a 
fee  of  ten  (10)  per  cent  and  the  burden  of 
proof  is  on  plaintiff  to  prove  such  agreement 
by  a  preponderance  of  evidence." 

This  instruction  the  court  refused.  De- 
fendant complains  of  error  in  respect  of  this 
matter.  This  Instruction  was  properly  re- 
fused for  the  reason  it  treated  the  mere 
sending  of  the  money  orders  therein  named 
as  tantamount  to  an  acceptance  of  thei  same 
by  the  parties  to  whom  sent  It  ignores  the 
fact  that  although'  the  defendant  sent  the 
money  orders  to  these  parties,  the  orders 
were  returned  to  him,  and  he  still  has  pos- 
session of  the  money.  Of  course  the  mere 
sending  of  the  orders,  which  were  not  ac- 
cepted, was  not  equivalent  to  payment  Al- 
though the  mere  sending  of  the  orders  to 
the  parties  through  the  mall  may  be  prima 
facie  evidence  tending  to  show  they  re- 
ceived them,  it  Is  certainly  not  such  unless 
they  were  properly  addressed.  Now,  the 
testimony  of -defendant  In  respect  .of  James 
L.  Wise  is  to  the  effect  that  through  mis- 
take he  sent  the  money  order  for  his  share 
to  Columbus,  Oa.,  when  In  fact  James  L. 
Wise  resided  in  Ohio.  Defendant  testified 
touching  this  matter  as  follows:  "I  sent 
that  to  Ck>lumbu8,  Oa.  I  should  have  sent 
it  elsewhere,  but  It  never  came  back  to 
me."  This  Instruction,  among  other  things, 
submitted  to  the  Jury  the  sending  of  an  order 
to  James  L.  Wise  as  equivalent  to  a  pay- 
ment to  him.  This  cannot  be  true  in  view 
of  the  fact  that  such  order  was  mailed  to 
Columbus,  Ga.,  when  the  party  resided  in 
Ohio.  Besides,  the  question  as  to  whether 
or  not  all  of  these  parties  did  receive  pay- 
ment from  defendant  or  accepted  payment 
from  him,  was  submitted  by  the  court  in  the 
several  Instructions  on  behalf  of  plaintiff 
which  required  the  Jury  to  find  that  the 
defendant  had  both  failed  and  refused  to 
pay  them. 

Defendant  requested  his  instruction  No.  5 
as  follows:  "The  court  instructs  the  Jury 
that  In  the  petition  in  this  case  plaintiff  al- 
leges that  he  was  entitled  by  the  decree  in 
the  case  of  the  heirs  of  Mary  Wise,  deceas- 
ed, against  the  St  Louis  Union  Trust  Com- 
pany, to  $11.53;  that  Laiu-a  Fisher  was  en- 
titled under  said  decree  to  $11.53;  that 
Clifford  Jenkins  was  entitled  to  $11.53;  that 
Glenn  Rust  was  entitled  to  $11.53;  that  Ross 
Rust  was  entlUed  to  $11.53;  that  William 
Sturgeon  was  entitled  to  $34.37;  that  Doug- 
las R.  Sturgeon  was  entitled  to  $34.37;  and 
Anna  W.  Emmons  was  entitled  to  $09.16. 
If  the  Jury  believe  that  prior  to  the  bring- 
ing of  this  suit  defendant  had  sent  to  said 
Laura  Fisher,  Clifford  Jenkins,  Glenn  Rust, 
Ross  Rust  William  Sturgeon,  Douglas  Stur- 


money  orders  for  one-half  of  their  several 
respective  sums  as  stated  in  the  petition, 
and  that  said  parties  had  received  said  post 
office  orders,  and  that  they  returned  to  de- 
fendant said  post  office  orders  through  Geo. 
D.  Harris,  their  attorney,  and  that  there- 
after defendant  tendered  to  such  attorney 
cash  money  of  the  United  States  for  one-half 
of  said  several  sums,  and  that  said  Harris 
refused  to  accept  said  money,  then  the  jury 
will  find  for  the  defendant  on  the  first,  sec- 
ond, third,  fourth,  fifth,  sixth,  seventh  and 
thirteenth  counts  of  plaintiff's  petition.  If 
they  believe  from  the  evidence  that  defend- 
ant's jjervlces  were  reasonably  worth  50  per 
cent,  of  said  sums  for  the  legal  services  ren- 
dered by  him.  Unless  the  Jury  fwther  find 
from  the  evidence  that  before  the  institution 
of  the  said  suit  of  the  heirs  of  Mary  Wise 
to  recover  said  money  defendant  agreed 
with  the  said  F.  W.  Jenkins,  Laura  Fisher, 
Clifford  Jenkins,  Glenn  Rust,  Ross  Rust,  Wil- 
liam W.  Sturgeon,  Douglas  Sturgeon,  and 
Anna  Emmons  to  prosecute  said  suit  for  a 
fee  of  ten  (10)  per  cent  of  the  amount  col- 
lected. And  the  Jury  are  Instructed  that  the 
burden  of  proof  is  on  plaintiff  to  prove  such 
agreement  by  a  preponderance  of  the  evi- 
dence." 

This  instruction  the  court  refused  to  grant, 
and  error  is  predicated  on  such  refusal. 
This  instruction  was  properly  refused  for 
the  reason  it  directed  the  Jury,  in  effect,  that 
the  tender  of  50  per  cent,  of  the  amount  of 
money  collected  by  the  defendant  to  the 
plaintiff's  attorney  vras  equivalent  to  pay- 
ment thereof.  It  Ignored  the  fact  that  this 
tender  was  not  accepted,  and  that  the  de- 
fendant still  retains  the  ampunt  It  may 
be  that  had  the  defendant  kept  up  the  tender 
by  a  'deposit  in  court,  and  the  plaintiff  had 
not  recovered  more  than  50  per  cent,  the 
costs  would  have  fallen  on  the  plaintiff.  Be 
this  as  it  may,  the  tender  in  and  of  itself 
did  not  amount  to  a  payment  to  the  parties 
entitled  thereto,  and  the  Jury  would  certain- 
ly not  be  authorized  to  find  the  issue  for  de- 
fendant on  a  mere  tender  of  50  per  cent  of 
the  amount  to  the  parties,  even  though  it 
should  find  that  such  an  amount  was  all 
they  were  entitled  to,  and  that  the  other 
50  per '  cent,  was  reasonable  compensation 
only  for  defendant's  services. 

Because  of  the  earnestness  with  which  the 
several  questions  mentioned  were  pressed 
upon  the  court,  we  have  unduly  prolonged 
the  opinion  by  discussing  separately  each 
and  every  suggestion  of  error  to  be  found 
in  the  briefs,  even  though  we  would  be  jus- 
tified In  not  so  doing.  After  having  given 
the  matter  the  most  careful  and  thoughtful 
attention,  we  are  persuaded  that  none  of 
the  errors  of  law  complained  of  merit  a  re- 
versal of  the  judgment  It  is  true  the  de- 
fendant performed  much  painstaking  labor 


by  the  verdict  of  the  Jury,  and  It  may  be 
the  result  is  unjust  to  him.  If  so.  It  is  a 
matter  with  which  the  appellate  court  is 
not  concerned,  as  under  our  system  of  prac- 
tice the  questions  of  fact  are  peculiarly  with- 
in the  province  of  the  tribunal  awarding  the 
verdict. 

The  Judgment  should  be  affirmed.    It  Is  so 
ordered. 

REYNOLDS,  P.  J.,  and  GOODE,  J^  con- 
cur. 


SHAMP  V.  LAMBERT. 

(St  Lonis  Court  of  Appeals.     Missouri.      Oct 
2,  1909.) 

1.  municipai,  corpobationb  (i  705*)— use  of 
Stbeets— Negligent  Usb. 

It  is  negligence  to  bade  an  automobile  sud- 
denly without  warning,  or  without  looking  out 
for  the  safety  of  pedestrians,  across  a  public 
street  crossing,  where  persons  are  almost  con- 
stantly getting  on  and  oft  street  can. 

[Ed.    Note. — For  other  cases,   see  Municipal 
Corporations,  Dec  Dig.  f  705.*] 

2.  Negligence  (S  136*)— Contbibutobt  Neg- 
ligence— Question  fob  Jury. 

Where  more  than  one  inference  can  be  fair- 
ly drawn  from  the  facts  as  to  the  care,  or  want 
of  care,  of  one  suing  for  a  personal  injury,  the 
question  of  contributory  negligence  is  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  {{  277-S46 ;   Dec.  Dig.  {  13«.*J 

8.  Municipal  Cobpobations  (§  706*)— Use  of 
Streets  —  Injuries  to  Pedeotbians  —  Con- 
tbibutobt NeQUOENOE  —  QUEBTIOH  FOB 
J0BT. 

Whether  a  pedestrian  atmclc  by  an  aatomo- 
bile  backing  onto  a  public  street  crossing  was 
guilty  of  contributory  negligence  held,  nnder  the 
evidence,  for  the  jury. 

[Ed.   Note.— For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  |  706.*] 

4.  Negligence  ({  68*)— Obdinabt  Oabe. 

One  acting  with  that  care  usually  exer- 
cised by  a  person  of  ordinary  prudence  exercises 
sufiicient  care  for  bis  protection,  and  he  need  not 
anticipate  negligence  on  the  part  of  others  which 
may  result  In  injury  to  him. 

[Ed.  Note.— For  other  cases,  see  NegligencCr 
Cent.  Dig.  {  92;    Dec.  Dig.  {  68.*] 

5.  Negligence  (8  136*)— Contributobt  Nbo- 
lioence — Question  fob  Court. 

The  court  may  declare  one  guilty  of  con- 
tributory negligence  precluding  a  recovery  for  a 
personal  injury  only  where  he  voluntarily  en- 
countered dangers  and  assumed  a  situation 
fraught  with  imminent  peril  to  his  safety,  when 
considered  apart  from  and  without  the  inter- 
vention of  the  negligence  of  the  actor  causing  lh» 
injury. 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent.  Dig.  fS  277-340;    Dec.  Dig.  {  136.*] 

6.  Master  and  Sebvant  (J  302*)  —  Injubie» 
Caused  by  Servant— Liability  of  Master. 

A  master  is  liable  for  injuries  to  person  ind 
property  caused  by  the  negligence  of  his  serv- 
ant, where  the  act  resulting  in  the  injury  is  done 
while  the  servant  is  acting  within  the  scopw  of 
his  employment,  though  the  act  is  not  oecfa- 
sary  to  the  performance  of  the  servant's  duties. 
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7.  Master  and  Servant  (8  302*)  —  iNJcrarES 
Caused  by  Servant  —  LrABruTY  of  Mas- 
ter—Evidence. 

That  a  tortious  act  is  committed  by  a 
servant  in  the  performance  of  the  master's  serv- 
ice, though  not  sufficient  to  render  the  master 
liable  therefor,  but  it  is  sufficient  prima  facie 
to  show  that  at  the  time  the  servant  was  ac- 
taally  engaged  in  the  performance  of  the  par- 
ticular duties  for  which  be  was  employed;  and 
the  test  for  the  prima  facie  responsibility  of 
the  master  is  not  whether  the  particular  serv- 
ice performed  was  specially  authorized,  but 
■whether  the  act  occasioning  the  injury  was  with- 
in the  scope  of  the  servant's  authority  in  pros- 
ecuting the  business  for  which  he  was  employed. 
[Hid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1217-1229;  Dec.  Dig. 
S  302.  •] 

8.  Master  and  Servant  (S  330*)  —  Injuries 
Caused  by  Servant  —  Liability  of  Mas- 
ter—EviDENrH!—"CHATrFFETjR." 

In  an  action  for  injuries  to  a  pedestrian 
■tmclt  by  an  automobile,  proof  that  defendant 
admitted  bis  ownership  of  the  automobile,  and 
that  the  chauffeur  in  charge  thereof  was  his 
chauffeur,  was  prima  facie  proof  that  plaintiff 
received  injury  through  the  negligence  of  defend- 
ant's servant  while  acting  within  the  scope  of 
his  employment,  and  the  burden  of  proof  was 
shifted  on  defendant  to  show  that  the  chauffeur 
was  not  acting  for  him  at  the  time ;  the  word 
"chauffeur"  involving  the  idea  of  one  having 
charge  of  or  operating  an  automobile. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  330.*] 

9.  MuNiciPAt.  Corporations  (|  706*)— Use  of 
Streets  —  Injuries  to  Pedestrians  —  Evi- 
dence-Issues. 

In  an  action  for  Injuries  to  a  pedestrian 
struck  by  an  automobile,  the  testimony  of  plain- 
tiff that  defendant  told  her  that  it  was  his  au- 
tomobile and  his  chauffeur  authorized  submission 
to  the  jury  of  the  issue  whether  defendant  own- 
ed the  automobile,  and  whether  his  servant  op- 
erated it  at  the  time  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  706.*] 

10.  Dahaoes  (i  206*)  —  Physicai.  Examina- 
tion of  Person  Injured — Power  of  Court 
TO  Require  Examination. 

The  court,  in  an  action  for  personal  in- 
juries, may  make  an  order  for  the  personal  ex- 
amination of  plaintiff,  and  enforce  it  by  affixing 
the  proper  penalty. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  i{  92-98,  331 ;    Dec.  Dig.  §  206.*] 

11.  Appeai  and  Error  (§  960*)- Discretion 
OF  Trial  Court— Application  fob  Phys- 
ical Examination  of  Plaintiff. 

The  ordering  of  a  T)erRonaI  examination 
of  plaintiff  in  a  personal  injury  action  is  with- 
in the  discretion  of  the  trial  court,  and  its  ex- 
ercise thereof  will  rot  be  interfered  with  on 
appeal,  unless   manifestly  abused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  3&45-3848;  Dec.  Dig.  § 
969.*] 

12.  Appeal  and  Error  (S  1170*)— Harmless 
Error- Refusal  to  Compel  Examination 
OF  Plaintiff. 

Where,  in  an  action  for  personal  injuries,  it 
was  undisputed  that  an  automobile  ran  over 
plaintiff,  breaking  several  bones  in  one  of  her 
limbs,  and  several  physicians  testified  that  she 


possessed  no  such  power,  was  harmless,  within 
Rev.  St.  1809,  {  86.5  (Ann.  St.  1900,  p.  812),  pro- 
viding that  a  judgment  shall  not  he  reversed  un- 
less error  was  committed  against  appellant  ma- 
terially affecting  the  merits. 

[E>J.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1170.*] 

Appeal  from  St.  Louis  Circuit  Court ;  Wm. 
M.  Kinsey,  Judge. 

Action  by  Myrtle  Shamp  against  Albert 
Bond  Lambert  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    AfBrmed. 

McKelghan  &  Watts  and  Wm.  R.  Gentry, 
for  appellant  A.  R.  &  Howard  Taylor,  for 
respondent 

NORTONI,  J.  This  Is  a  suit  for  damages 
accrued  to  plaintiff  through  personal  Injuries 
occasioned  by  the  negligence  of  the  defend- 
ant Plaintiff  recovered,  and  defendant  ap- 
peals. It  appears  plaintiff  was  injured,  while 
standing  in  the  street  in  order  to  board  a 
street  car,  by  the  defendant's  servant  negli- 
gently backing  bis  automobile  against  and 
upon  her.  Plaintiff  bad  Tislted  Union  Sta- 
tion on  business,  and  walked  therefrom  to 
the  north  side  of  Market  street  adjacent  to 
the  pavement  and  at  the  usual  stopping 
place  for  street  cars,  near  the  center  of  the 
station.  Her  purpose  was  to  take  the  first 
west-twund  street  car  homeward.  Defend- 
ant's automobile  in  charge  of  bis  chauffeur 
was  standing  at  the  time  near  the  pavement 
on  the  north  side  of  Market  street,  and  with- 
in about  8  feet  of  the  point  where  passengers 
are  admitted  and  discharged  from  west- 
bound street  cars.  Upon  the  street  car  ap- 
proaching from  the  east,  and  as  it  neared 
the  usual  stopping  place,  plaintiff  stepped 
into  the  street,  intending  to  enter  the  same 
when  it  stopped.  While  she  was  thus  stand- 
ing, and  before  the  car  stopped,  defendant's 
chauffeur,  without  warning  to  plaintiff,  and 
without  looking  around  to  see  whether  or  not 
his  act  would  endanger  her  or  others,  moved 
defendant's  automobile  backwards  and  upon 
her  with  great  force.  The  automobile  passed 
over  her  limbs  and  upon  her  body.  This  act 
resulted  in  breaking  several  bones  in  one  of 
plaintiff's  limbs  between  the  ankle  and  knee, 
and  inflicting  internal  Injuries  as  well.  Up- 
on a  trial  before  a  Jury  plaintiff  recovered  a 
verdict  for  $5,000.  Thereafter,  upon  consid- 
eration of  the  motion  for  a  new  trial,  the 
court  indicated  that  unless  a  portion  of  the 
damages  recovered  were  remitted,  a  new  trial 
would  be  awarded.  Thereupon  plaintiff  en- 
tered a  remittitur  of  ?1,.'500,  and  judgment 
was  given  for  the  plaintiff  in  the  amount  of 
$3,500. 

Neither  defendant  nor  bis  chauffeur  gave 
testimony  at  the  trial.    In  fact  there  was  no 
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to  prove  a  case  of  negligence  on  the  part  of 
defendant.  It  was  certainly  gross  negligence 
for  defendant's  claautCeur  to  suddenly  move 
the  automobile  backward  with  great  force, 
nt  least  without  warning  that  he  was  about 
to  do  so,  or  looking  out  for  the  safety  of  per- 
sons about  the  same  at  the  crossing  of  a 
public  street.  It  must  be  remembered  that 
the  place  of  the  injury  was  In  the  public 
street  near  the  Union  Station  In  a  large  city, 
where  persons  are  almost  constantly  getting 
on  and  off  the  street  cars.  These  circum- 
stances of  themselves  should  enjoin  care  and 
vigilance  for  the  safety  of  others  upon  per- 
sons operating  dangerous  conveyances  there- 
about. 

It  Is  argued,  first,  that  the  court  should 
have  declared  plaintiff  guilty  of  negligence 
as  a  matter  of  law,  and  directed  a  verdict  for 
the  defendant.  That  Is  to  say,  it  is  argued 
that  plaintiffs  careless  conduct  directly  con- 
tributed to  her  Injury  in  such  a  manner  as 
to  Justify  the  court  in  declaring,  as  a  matter 
of  law,  that  she  ought  not  recover.  This  ar- 
gument Is  without  merit.  WTien  more  than 
one  Inference  can  he  fairly  drawn  from  the 
facts  as  to  the  care,  or  want  of  care,  on  the 
part  of  the  pliiinlitf,  the  question  of  con- 
tributory negligence,  Is  for  the  jury.  7  Amer. 
&  Eng.  Ency.  Law  (2d  Ed.)  456;  Dougherty  v. 
Mo.  Pac.  Ry.  Co.,  97  Mo.  047,  8  S.  W.  000, 
11  S.  W.  251.  It  was  certainly  proper  In 
this  Instance  to  refer  the  question  to  the 
Jury.  It  may  he  remarked  In  this  connec- 
tion, however,  that  the  facts  present  a  case 
where  the  plaintiff  is  about  as  nearly  with- 
out fault  as  any  which  we  have  had  occasion 
to  review.  It  appears  that  plaintiff,  a  lady 
about  30  years  of  age,  was  on  her  road  from 
Union  Station  to  her  home.  She  had  taken 
her  position  only  a  moment  before  at  the  usu- 
al stopping  place  of  the  street  cars,  in  order 
to  enter  the  car  when  It  stopped.  The  street 
car  was  then  approaching  and  In  near  prox- 
imity to  her.  Plaintiff's  attention  was  di- 
rected to  the  approaching  ear,  as  was  entire- 
ly proper.  The  automobile  was  not  coming 
toward  her,  but  on  the  contrary,  was  stand- 
ing at  rest  against  the  pavement,  8  or  10  feet 
away.  Plaintiff  had  certainly  no  reason  to 
suppose  that  It  would  be  run  backwards  up- 
on her  without  warning,  by  the  careless  act 
of  defendant's  servant  The  law  is  satisfied 
if  individuals  conduct  themselves  with  the 
degree  of  care  usually  exercised  by  a  person 
of  ordinary  prudence;  and.  In  thus  conduct- 
ing themselves,  they  are  not  required  to  an- 
ticipate negligence  on  the  part  of  others 
which  may  result  In  entailing  Injury  upon 
them.  The  court  Is  authorized  to  declare  a 
plaintiff  guilty  of  contributory  negligence, 
and  thus  preclude  a  recovery  as  a  matter  of 
law,  only  when  It  appears  that  he  or  she 


the  negligence  of  the  actor  whc 
Injury.     Mitchell  v.  C.  &  A.  Ry. 
App.  143,  153,  112  S.  W.  291. 

It  Is  argued  the  court  should  t 
a  verdict  for  the  defendant  bee 
not  appear  the  chauffeur  was  a 
line  of  his  duty  as  a  servant  of  tl 
at  the  time  the  injury  was  inflict 
Ing  this  assignment  of  error  coun 
talnly  overlooked  the  fact  that  p 
fled  the  defendant  told  her  that 
bile  was  his  automobile,  and  th£ 
feur  operating  the  same  was  h 
In  other  words,  his  servant  It 
the  defendant  called  upon  plain! 
injury,  and  had  some  conversatl 
respecting  the  same.  etc.  He  sn 
that  he  would  furnish  a  physici 
her.  This  she  declined,  however 
ployed  a  physician  on  her  o 
Plaintiff  testified  that  during  tl 
tlon  defendant  told  her  that  It  \ 
mobile  which  Inflicted  the  Injui 
the  chauffeur  operating  the  sa 
chauffeur.  This  testimony  is  not  < 
for,  as  stated,  neither  defendan 
feur,  nor  any  other  witness  in  I 
fendant  gave  testimony  in  the 
master  Is  liable  for  all  injuries 
property  caused  by  the  neglig 
servant  If  the  act  which  result 
jury  is  done  while  the  servant  is 
in  the  scope  of  his  employment 
ter's  service,  though  the  act  wt 
sary  to  the  performance  of  the 
ties,  and  It  was  not  expres.sly  a 
the  master  or  known  to  him. 
Eng.  Ency.  Law  (2d  Ed.)  103,  1 
Railway  Transfer  Co.,  56  Mo.  Ai 
land  v.  Mo.  Pac.  Ry.  Co.,  57  SI 
Streett  v.  Laumier,  34  Mo.  40!) 
Railway,  59  Mo.  App.  354 ;  Gan 
enckel,  50  Mo.  104,  11  Am.  Re 
der  v.  Railway,  CO  Mo.  413.  It 
that  tlie  mere  fact  a  tortious  act 
by  the  servant  while  he  is  en( 
performance  of  the  master's  s< 
sufliclcnt  to  render  the  master 
for,  but  it  Is  certainly  sufHcient 
to  show  that  at  the  time  the 
actually  engaged  in  the  perl 
the  particular  duties  for  which 
ployed. 

In  Garretzen  v.  Duenekel,  50 
11  Am.  Rep.  405.  our  Supreme 
"When  the  servant  acts  in  the  < 
employment,  although  outside  ol 
tions,  the  master  will  be  held 
for  his  acts."  See,  also,  Snydei 
Co.,  60  Mo.  413,  419.  Now  In 
appears  the  defendant  admltte 
the  automobile,  and  that  the 
charge  of  the  same  at  the  time 
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celved  her  Injury  was  bts  chauffeur;  that 
l8  to  say,  th«  chauffeur  was  his  servant,  em- 
ployed for  the  purpose  of  managing  and 
operating  the  automobile.  These  facts  tend- 
ed to  prove  the  plaintiff  received  her  Injury 
through  the  negligence  of  defendant's  serv- 
ant while  acting  within  the  scope  of  his  em- 
ployment And  even  though  it  does  not  ap- 
pear that  the  chauffeur  was  present  at  the 
particular  time  and  place  In  question  by  in- 
struction from  his  master,  the  defendant,  or 
perchance  In  the  performance  of  his  duties 
in  conveying  his  master  either  to  or  from 
the  Union  Station,  it  does  appear  that  he 
was  acting  within  the  scope  of  his  authority 
as  defendant's  chauffeur;  that  Is  to  say,  he 
was  operating  defendant's  automobile,  the 
very  act  for  which  he  was  employed.  We 
believe  this  to  be  sufficient,  prima  facie  at 
least,  to  shift  the  burden  of  proof  upon  the 
defendant  if  the  chauffeur  was  not  acting 
for  him  at  the  time.  The  test  for  the  prima 
facte  responsibility  of  the  master  In  such 
cases  Is  not  whether  the  particular  service 
being  performed  was  specially  authorized, 
but  it  is  whether  the  act  which  occasioned 
the  injury  was  within  the  scope  of  the  serv- 
ant's authority  in  prosecuting  the  business 
for  which  be  was  employed  by  the  master. 
If  such  is  not  the  test,  it  ought  to  be  sufB- 
cient  for  a  prima  facie  showing;  for  how 
may  the  injured  person  prove  more?  Oar- 
retzen  v.  Dnenckel,  GO  Mo.  104,  ll,^m.  Rep. 
405;  Canfleld  v.  Railway,  59  Mo.  App.  354, 
363;  Evansvllle,  etc.,  Ry.  Co.  v.  McKee,  99 
Ind.  519,  50  Am.  Rep.  102 ;  20  Amer.  &  Eng. 
Ency.  Law  (24  Ed.)  167.  The  word  "chauf- 
fen^  involves  the  Idea  of  a  person  having 
charge  of  or  operating  an  automobile.  The 
admission  of  the  defendant  to  the  effect  that 
it  was  his  automobile,  and  that  his  chauffeur 
was  in  charge  of  the  same  at  the  time  of  the 
injury,  of  course  tends  to  prove  that  the 
chaufTeur  was  acting  in  the  line  of  bis  em- 
ployment; for  if  he  was  defendant's  chauf- 
feur, then  his  duties  were  to  operate  defend- 
ant's automobile.  We  believe  this  testimony 
is  sufficient  for  the  prima  facie  purposes  of 
the  case;  for  how  could  plaintiff  prove 
the  particular  trip  to  the  station  by  the 
chauffeur  and  automobile  was  authorized  by 
defendant?  If,  as  a  matter  of  fact,  the 
chanffenr  was  not  acting  for  the  defendant 
at  the  time,  the  burden  rested  with  him  to 
show  to  the  contrary,  after  plaintiff  had 
shown  so  much. 

Defendant  complains  of  plaintiff's  instruc- 
tion No.  1,  and  says  it  submitted  facts  to 
the  Jury  not  In  evidence.  The  portion  of  the 
instruction  complained  of  is  as  follows: 
"And  if  the  Jury  find  from  the  evidence  that 
on  said  day  defendant  owned,  and  by  his 
servant  was  operating,  the  automobile  men- 
tioned in  the  evidence,"  etc.  The  criticism 
leveled  against  this  portion  of  the  instruc- 
tion is  to  the  effect  that  there  is  no  proof 


in  the  record  tending  to  show  the  automobile 
belonged  to  the  defendant,  or  that  it  was 
being  operated  by  his  chauffeur.  The  follow- 
ing quotation  from  plaintiff's  testimony  clear- 
ly dispels  the  predicate  for  this  criticism, 
and  shows  it  to  rest  on  a  false  premise: 
"Q.  Did  you  see  the  defendant,  Mr.  Lambert, 
there,  after  you  were  hurt?  A.  Yes,  sir.  Q. 
Did  he  come  to  your  house  to  see  you?  A. 
Yes,  sir.  Q.  What  did  he  say  about  its  be- 
ing his  automobile  and  chauffeur?  A.  He 
told  me  it  was  his  automobile  and  his  chauf- 
feur." This  testimony  is  sufQcIent  in  that 
behalf,  and  it  was  properly  submitted  to  the 
Jury  by  the  instruction  referred  to. 

At  a  prior  term  of  court,  and  before  a 
Judge  other  than  the  one  presiding  at  the 
trial  of  the  cause,  defendant  moved  the 
court  to  appoint  one  or  more  competent  phy- 
sicians to  examine  the  extent  of  plaintiff's 
injuries  under  an  order  of  the  court.  The 
court  overruled  this  motion,  and  defendant 
excepted  thereto.  At  the  time  the  court 
overruled  the  motion,  the  Judge  then  presid- 
ing remarked:  "I  do  not  believe  this  court 
has  any  power  to  make  such  an  order,  and 
I  will  never  do  it"  It  is  argued  here  that 
the  Judgment  should  be  reversed  for  the  rea- 
son the  court  erred  in  overruling  the  motion 
referred  to,  and  in  not  appointing  a  commis- 
sion of  surgeons  to  examine  the  extent  of 
plaintiff's  injuries.  Tlie  power  of  the  court 
to  make  and  enforce  an  order  for  the  per- 
sonal examination  of  the  Injured  party  b; 
affixing  a  proper  penalty  must  be  taken  as 
established  in  this  state,  as  it  is  in  many 
others.  The  question  of  the  power  of  the 
court  in  this  behalf  Is  no  longer  open  to  con- 
troversy In  Missouri.  Owens  v.  Railway,  96 
Mo.  169,  178,  8  S.  W.  350,  6  Am.  St  Rep.  89 ; 
Fullerton  v.  Fordyce,  121  Mo.  1,  25  S.  W, 
587,  42  Am.  St  Rep.  516.  However,  such  an 
examination  is  a  matter  of  discretion  with 
the  trial  court,  and  an  exercise  of  its  discre- 
tion thereabout  will  not  be  interfered  with 
on  appeal,  unless  it  is  manifestly  abused. 
Owens  V.  Railway,  95  Mo.  169,  8  8.  W.  350, 
6  Am.  St  Rep.  39;  Fullerton  ▼.  Fordyce, 
121  Mo.  1,  25  S.  W.  687,  42  Am.  St  Rep.  516. 
Although  the  judge  then  presiding  entertain- 
ed an  erroneous  view  of  the  law  in  respect 
to  the  power  of  the  court  to  order  an  ex- 
amination, we  are  not  inclined  to  reverse  the 
judgment  because  of  this,  in  view  of  the 
subsequent  developments  on  the  trial.  If  the 
judge  then  presiding  had  not  indicated  bis 
view  of  the  law  on  the  subject,  the  Judgment 
should  be  reversed  on  that  account  only  upon 
a  manifest  abuse  of  discretion  appearing. 
From  the  subsequent  proceedings,  and  the 
testimony  of  the  several  physicians  who  at- 
tended the  plaintiff  in  respect  of  her  injuries, 
it  is  clear  that  the  judgment  should  not  be 
reversed  on  the  ground  that  the  court  abused 
its  discretion  in  denying  the  motion  for  a 
commission  of  surgeons.    The  fact  ia  imdis- 
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puiea  laat  a  aeavy  auromooiie  ran  over  ana 
upon  this  plaintiff,  who  was  a  Iad7  of  about 
30  years  of  age.  That  It  broke  several  bones 
In  one  of  her  limbs  Is  also  clear.  No  one 
disputes  It  Several  physicians  gave  testi- 
mony to  that  cfFect.  It  Is  clear  also  from 
the  medical  testimony  that  she  received  pain- 
ful Internal  Injuries.  That  she  suffered  much 
pain,  and  is  permanently  Injured  from  the 
broken  limb  is  also  undisputed  In  the  case. 
She  walks  with  a  limp  and  one  foot  turns 
outward.  The  Jury  awarded  her  $5,000.  Up- 
on an  intimation  from  the  court  to  the  effect 
that  the  verdict  was  excessive,  plaintiff  vol- 
untarily remitted  $1,500.  It  appears,  too, 
that  bad  the  defendant  so  desired,  he  might 
have  renewed  his  application  for  the  ap- 
pointment of  a  commission  of  physicians  to 
examine  the  extent  of  the  injury  at  a  sub- 
sequent term  of  court  before  Judge  Kinsey, 
who  presided  at  the  trial.  If  the  original  ap- 
plication at  the  prior  term  was  denied  solely 
upon  the  ground  that  the  Judge  then  pre- 
siding did  not  believe  the  power  to  appoint 
such  commission  was  lodged  In  the  court, 
then  defendant  might  have  renewed  the  mo- 
tion at  a  subsequent  term  before  Judge  Kin- 
sey, who  may  or  may  not  have  entertained 
the  same  view  of  the  law  on  the  subject 
It  Is  sufficient  to  say  no  further  effort  was 
made  in  that  behalf,  and  while  the  defend- 
ant, of  course,  did  not  thereby  waive  his 
right  to  have  the  matter  of  the  ruling  made 
at  the  prior  term  reviewed  on  appeal,  he 
nevertheless  contributed  the  fact  of  his  fail- 
ure to  move  a  second  time  before  a  different 
Judge  to  the  same  end  for  consideration  on 
appeal,  and  this  fact  should  be  considered 
along  with  the  other  facts  and  circumstan- 
ces of  the  case  when  giving  Judgment  under 
the  statute  on  the  question  as  to  whether  or 
not  the  Judgment  should  be  reversed.  Our 
statute  (section  865,  Rev.  St  1899,  Ann.  St 
1906,  f  8G5)  commands  that  Judgments  shall 
not  be  reversed  unless  the  Court  of  Appeals 
believes  that  error  was  committed  against 
the  appellant,  and  materially  affecting  the 
merits  of  the  action  or  defense.  Now  from 
the  facts  stated,  and  the  developments  at 
the  trial,  we  believe  that  the  denial  of  the 
order  appointing  a  commission  to  examine 
the  plaintiff  did  not  Introduce  error  into  the 
case  which  materially  affected  the  merits  of 
the  defense.  Indeed,  as  we  view  It,  the 
cause,  in  and  of  itself,  was  almost  defense- 
less, for  the  negligence  was  gross,  and  the 
plalntifTa  Injuries  severe,  painful,  and  per- 
manent Had  the  ruling  denying  the  motion 
been  placed  upon  discretionary  grounds,  the 
assignment  of  error  relating  thereto  should 
certainly  be  overruled  on  appeal.  In  view  of 
all  the  facts  and  circumstances  attending 
the  case.  It  seems  that  the  present  Judgment 
of  $3,500  Is  a  most  conservative  estimate 
of  the  plaintiff's  damages,   and  If  another 


iriBi   were    lo   oe   nao,   no   aouoi   a    larger 
award  would  be  given  and  affirmed. 

The  Judgment  should  b^  affirmed.    It  is  so 
ordered. 

REYNOLDS,  P.  X,  and  GOODE,  J.,  con- 
cur. 


BARRETT  ▼.  KERN. 

(St  Lonls  Court  of  Appeals.     Missouri.     Ma; 
11,  1909.) 

1.  Patmeht  (J  «5*)  — Pboof  o»  Payment — 

BUBDEN    OF  PbOOF. 

The  burden  of  proving  payment  Is  on  the 
party  alleging  it. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §  196 ;   Dec  Dig.  i  65.»] 

2.  Appeal  and  Ebbob  ({  1011*)— Findinob— 
Conclusiveness. 

A  finding  supported  by  tlie  positive  testi- 
mony of  a  party,  and  merely  contradicted  by 
the  uncertain  testimony  of  the  adverse  party 
having  the  burden  of  proof,  is  binding  on  tlie 
court  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3983-3989;  Dec  Dig.  | 
1011.*] 

3.  AccoBD  AND  Satisfaction  (S  26*)— Estab- 

LISUMENT— BUBDEN    OF    PBOOF. 

The  burden  of  establishine  accord  and  sat- 
isfaction rests  on  the  party  alleging  it 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  f  1(52 ;   Dec  Dig.  {  26.*] 

4.  AccoBD   AND   Satisfaction   (I   27*)— £>i- 

DENCE. 

Whether  there  has  been  an  accord  and  sat- 
isfaction is  a  question  of  fact 

[EM.  Note.— For  other  cases,  see  Accord  and 
Satisfaction.  Cent  Dijt.  If  59,  83,  97,  110,  135, 
150;    Dec  Dig.  {  27.*] 

5.  AccoBD  AND  Satisfaction  (j  !•)- Natobi 
OF  "AccoBD  AND  Satisfaction." 

"Accord  and  satisfaction"  is  a  new  contract 
founded  on  a  new  consideration,  possessing  all 
the  elements  of  a  contract,  and  finally  closa 
the  matter  covered  by  it ;  and,  unless  there  is  a 
well-understood  compromise  of  any  and  all  de- 
mands arising  out  of  the  transaction  between 
the  parties,  there  is  no  valid  accord  and  aatia- 
faction. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  {§  1-13 ;  Dec  Dig.  {  1* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  81-84 ;   vol.  8,  p.  7561.] 

6.  AccoBD  AND  Satisfaction  (|  !•)— MtrrnAL 
Aqbeement — Acceptance. 

An  accord  and  satisfaction,  to  be  binding, 
must  be  mutually  agreed  to  and  accepted. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  Si  1-13;  Dec  Die. 
§1.*J 

7.  AccoBD  AND  SATiSFAcnoN  (|  7*)— Pabtial 
Patment  of  Liquidated  Demand— Effect. 

A  payment  of  a  smaller  sum  thon  la  on- 
gnestionably  due  is  not  a  satisfaction  of  the  loffl 
due.  though  accepted  by  the  creditor. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  {{  40-59,  60;  Dec 
Dig.  i  7.*] 

8.  ACCOBD    AND     SaTISTACTION    (|     II*)— EVI- 
DENCE. 

A  vendor  received  $2(X)  aa  interest  but 
claimed  that  there  was  a  balance  of  $83.02  due. 
The  purchaser  sent  a  check  for  that  amount, 
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with  the  words  "Foil  all  demaoda,"  and  wrote 
a  letter  stating  that  he  aasumpd  that  the  money 
would  be  returned  if  he  was  rizht.  The  vendor 
Implied  by  acknowledging  receipt  of  the  check, 
and  stating  that  he  thought  the  amount  would 
be  found  correct,  but  that  in  all  events  it  was 
open  for  correction.  Subsequently  the  vendor 
claimed  that  $1,000  was  due  on  the  contract. 
BeUI,  to  justify  a  finding  that  there  was  no  ac- 
cord and  satisfaction,  and  the  vendor  could  sue 
for  the  $1,000  due  on  the  contract. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  H  75-S3;    Dec  Dig.  | 

Appeal  from  St  Louis  Circuit  Court;  Jesse 
A.  McDonald,  Judge. 

Action  by  M.  L.  Barrett  against  Robert  H. 
Kern.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

In  the  years  1900  and  1002,  by  two  several 
contracts,  defendant  bargained  for  the  pur- 
chase of  two  tracts  of  land  in  Macon  county, 
one  comprising  120  and  the  other  180  acres. 
The  total  price  to  be  paid  for  the  two  tracts,  so 
far  as  concerns  this  case,  was  $8,200;  $2,200 
for  the  one,  $6,000  for  the  other.  Both  tracts 
were  Incumbered  by  mortgages,  and  under 
the  terms  of  the  contracts  of  sale  and  agree- 
ments of  the  parties,  $2,715.S8  of  the  total 
price  was  to  be  paid  to  one  Compton,  and 
$5,484.42  was  to  be  paid  to  the  plalntilT. 
Pending  the  payment  of  the  mortgages  and 
»f  the  purchase  price,  deeds  were  executed 
and  placed  in  escrow,  and  defendant  com- 
menced payment  on  the  purchase  price. 
There  is  no  question  that  he  paid  $1,000  due 
Compton  on  the  120  acres,  and  $1,715.58  due 
him  on  the  180  acres,  and  that  he  paid  plain- 
tiff $4,484.42  on  the  two  tracts,  paying  him 
$1,000  March  12, 1902,  $1,200  on  July  14, 1902, 
and  $2J>84.42  on  December  28,  1904,  all  these 
excluslTe  of  Interest.  The  dispute  arises  over 
the  question  of  whether  he  had  paid  plain- 
tiff $1,000  more;  the  contracts,  beyond  room 
for  doubt,  requiring  payment  to  plaintiff  of  a 
total  of  $5,484.42,  exclusive  of  Interest.  It 
is  over  this  $1,000  that  the  present  controver- 
sy has  arisen.  Defendant  refusing  to  pay, 
plaintiff  brought  suit  against  him  for  the 
$1,000  and  Interest  thereon,  at  the  rate  of 
7  per  cent,  per  annum,  from  March  1,  1902, 
that  being  the  date  payment  of  the  whole 
of  the  $8,200  fell  due ;  it  being  agreed  that  If 
payment  was  not  then  made  In  full,  the 
amounts  then  unpaid  were  to  bear  Interest 
at  the  rate  of  7  per  cent,  per  annum.  De- 
fendant pleaded  in  answer  to  the  petition  of 
plaintiff,  which  set  up  the  above  facts  In  de- 
tail, first,  a  denial  of  Indebtedness  in  any  sum 
whatever;  second,  that  before  action  brought 
he  had  discharged  and  satisfied  plaintiff's 
claims  by  payment ;  third,  that  in  September, 
1903,  he  and  plaintiff  had  an  accounting,  and 
entered  into  an  agreement  as  to  the  amount 
which  remained  due  on  the  contract  sued  on 
by  plaintiff ;  that  it  was  then  agreed  between 
them  that  the  amount  remaining  due  on  the 
contracts   was   $1,200,   with    interest;    that 


about  December,  1004,  he  offered  to  pay 
plaintiff  this  $1,200,  with  Interest,  "as  had 
been  agreed  was  due  to  plaintiff,  but  that  at 
said  time  plaintiff  contended  that  defendant 
owed  him  in  addition  thereto  the  sum  of  $1,- 
000  and  Interest  thereon,  amounting  in  all  to 
$2,284.42,  with  interest" ;  that  he  and  plain- 
tiff then  and  there  agreed  "that  If  defendant 
would  pay  plaintiff  said  sum  of  $2,284.42  and 
interest,  defendant  should  have  a  reasonable 
time  to  examine  his  papers,  to  see  If  he  could 
find  a  check  as  receipt  showing  that  he  had 
paid  said  additional  $1,000  demanded  by 
plaintiff,  and  if  defendant  found  that  he  had 
paid  said  additional  $1,000  then  plaintiff 
would  repay  the  said  $1,000  -and  interest,  and 
if  defendant  did  not  find  said  check  or  re- 
ceipt, then  said  sum  of  $2,284.42,  vrith  inter- 
est, should  be  accepted  as  the  full  settlement 
of  all  indebtedness  due  plaintiff  from  defend- 
ant under  said  contracts  now  sued  on  by 
plaintiff."  Pleading  payment  of  the  $2,284.- 
42,  defendant  avers  that  the  interest  claimed 
due  thereon  from  defendant  was  $283.02; 
that  he  was  unable  to  find  the  check  or  re- 
ceipt, and  paid  the  Interest  as  follows:  $200, 
April  8,  1905 ;  $83.02,  May  19. 1905,  "as  agreed 
in  full  settlement  of  all  of  plaintifTs  demands 
and  of  all  moneys  claimed  by  plaintiff  as 
aforesaid.  And  defendant  states  that  said 
sum  was  so  accepted  by  plaintiff  In  full  settle- 
ment and  in  full  payment  of  all  his  demands 
and  clLims  against  defendant^"  The  reply 
was  a  general  denial. 

The  trial  was  before  the  court,  each  party 
waiving  a  jury.  At  the  trial  of  the  cause 
the  contracts  above  referred  to  being  in  evi- 
dence, as  before  stated,  there  was  no  contro- 
versy over  the  fact  that  they  called  for  the 
payment  of  $8,200,  and  that  up  to  about 
December  29,  1904.  $2,715.58  had  been  paid 
to  Compton,  and  $4,484.42  had  been  paid  to 
plaintiff  under  the  two  contracts.  It  was 
also  practically  beyond  dispute  that  In  Sep- 
tember, 1903,  both  parties  assumed  that 
there  was  only  $1,200  still  due  plaintiff,  al- 
though there  was  no  evidence  tending  to 
prove  that  there  was  then  any  such  agree- 
ment as  to  that  amount  as  to  bind  either, 
and  that  impression  apparently  was  in  the 
minds  of  both  parties  up  to  December  20, 
1904.  The  real  contention  and  clash  of  testi- 
mony occurred  over  what  took  place  at  and 
after  December  20,  1904.  It  appears  from 
the  testimony  In  the  case  that  along  toward 
the  middle  of  the  year  1904  the  defendant, 
having  made  arrangements  to  borrow  money 
on  the  two  tracts,  desired  to  close  up  the 
transaction  with  plaintiff,  and  have  the  tracts 
released  from  the  mortgages  which  still  re< 
mained  unsatisfied  of  record,  and  to  secure 
the  delivery  of  the  deeds  to  him  by  plaintiff. 
There  was  a  good  deal  of  delay"  over  this, 
and  finally  defendant,  on  December  20,  1904, 
went  to  Chicago  from  St  Louis,  and  there 
met  plaintiff,   and  appeared  to  have  then 
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learned  for  tbe  first  time  that,  Instead  of 
plalntlft  claiming  $1,200  as  still  due,  he  claim- 
ed that  considerably  more  remained  unpaid 
under  the  contracts.  Right  here  the  conflict 
in  testimony  arose,  between  the  defendant  on 
the  one  side,  and  plalntlft  and  a  Mr.  Aldrlch, 
a  young  man,  who  was  acting  as  his  book- 
keeper or  cashier,  on  the  other.  When  the 
defendant  reached  Chicago  and  went  to  the 
office  of  plaintiff,  he  was  Introduced  to  Al- 
drlch by  plaintiff  as  the  one  who  would  go 
over  with  defendant  the  accounts  between 
plaintiff  and  defendant,  whereupon  the  de- 
fendant and  Aldrich  sat  down  in  a  room  of 
the  oflSce  of  plaintiff,  and  went  over  the  con- 
tracts and  account  which  Aldrlch  had  kept 
himself;  covering  the  payments  to  Febru- 
ary, 1903,  the  account  from  that  date  down 
being  shown  on  the  books  of  plaintifTs  firm, 
with  which  Aldrlch  seems  to  have  been 
familiar. 

It  is  impossible  to  reconcile  tbe  versions, 
given  by  plaintiff  and  'Mr.  Aldrlch  on  the 
one  hand  and  defendant  on  the  other,  as  to 
exactly  what  took  place,  and  what  was 
agreed  on  at  this  Interview  in  Chicago,  fur- 
ther than  that  It  is  very  evident  that  at  the 
time  all  of  the  parties  proceeded  upon  the 
assumption  that  up  to  that  date  $5,916.68  had 
been  paid  on  the  |8,200,  and  the  question 
l>etween  them  was  whether  defendant  then 
owed  plaintiff  $2,284.42  or  $1,284.42.  After 
a  good  deal  of  contention,  and,  as  defendant 
was  compelled  to  have  tbe  delivery  of  tbe 
deeds  in  order  to  can^  out  contracts  he  had 
made  for  borrowing  money  on  the  tracts,  it 
was  agreed  substantially  between  the  par- 
ties that  defendant  was  to  pay  this  $2,284.42, 
leaving  it  open  for  him  to  find  or  produce 
receipts  or  checks,  if  he  could,  showing  the 
payment  of  the  difference  between  that 
amount  and  $1,200,  which  he  admitted  owing, 
and  also  leaving  open  for  further  calcula- 
tion the  Interest  to  be  figured  up  later;  the 
plaintiff  on  his  part  agreeing  that  if  it  was 
found  that  $1,200  was  tbe  correct  amount,  he 
would  refund  to  plaintiff  whatever  difference 
there  was  between  that  and  the  amount  plain- 
tiff paid  him.  That  defendant  at  that  time 
owed  plaintiff  more  than  this  $2,284.42  does 
not  appear  to  have  been  then  in  the  minds 
of  either  party  as  far  as  the  evidence  in  the 
case  shows.  At  the  close  of  their  conference 
In  Chicago  the  defendant,  while  in  the  office 
of  plaintiff  in  Chicago,  dictated  this  letter, 
addressed  to  the  cashier  of  the  bank  at  Ma- 
con, and  delivered  it  to  plaintiff  to  be  sent 
on  by  plaintiff  with  the  papers;  the  letter 
being  dated  December  20,  1904:  "John  Sco- 
vem,  Macon,  Mo. — Dear  Sir:  Mr.  M.  L. 
Barrett  of  Chicago  holds  certain  notes  se- 
cured by  deeds  of  trust  on  certain  lands  of 
mine  in  Macon  county,  Missouri.  In  comput- 
ing to-day,  he  and  I  are  uncertain  as  to 
whether  the  amount  is  exactly  $2,284.42  or 
not,  but  be  and  I  have  agreed  that  this 
amount  shall  be  paid  him  through  you,  and 


should  it  develop  that  $1,000  of  this  amount 
has  been  paid  by  me,  Mr.  Barrett  and  I  will 
settle  this  between  ourselves.  These  three 
notes  Mr.  Barrett  will  mall  to  you  and  Mr. 
Hicks  is  authorized  to  pay  you  that  sum  of 
money  on  account  of  Mr.  Barrett,  that  Is, 
$2284.42,  upon  payment  of  which  Mr.  Barrett 
I  assume  will  direct  you  to  acknowledge  satis- 
faction of  the  record.  Please  do  this.  I  give 
this  letter  to  Mr.  Barrett  to  mail  to  yon  with 
his  papers.  Yours  respectfully,  R.  H.  Kern." 
On  his  return  to  St  Louis,  the  papers  evi- 
dently not  having  been  sent  on  to  Macon  by 
plaintiff,  defendant  wrote  him  this  letter: 
"St.  Louis,  Mo.,  December  23,  1904.  Dear 
Mr.  Barrett:  I  inclose  letter  from  which  you 
can  see  my  position  at  Macon.  Candidly  I 
don't  see  why  you  don't  do  what  you  agreed 
with  me  Tuesday.  You  can  bet  your  life  I 
would  keep  my  word  with  you.  If  you  owe 
me  a  thousand  or  vice  versa  I  won't  worry, 
either  is  perfectly  good.  My  rheumatic  ankle 
holds  me  here.  Have  asked  Mr.  Mnrlson  to 
see  you  for  me  Saturday  a.  m.  Now,  Mr. 
Barrett,  Just  bold  this  as  my  obligation  to 
pay  you  any  sum  we  find  on  final  investiga- 
tion I  owe  you,  but  please  send  the  notes 
Saturday.  I  hope  to  be  able  to  go  to  farm 
Tuesday  and  look  Into  it.  If  you  won't  do 
anything  at  least  please  noti^  me  by  phone 
at  my  expense.  No.  Main  4825.  Respect- 
fully, R.  H.  Kern."  Plaintiff  does  not  appear 
to  have  answered  this  letter  until  December 
29th,  when  he  wrote  defendant  as  follows: 
"Mr.  R.  H.  Kern,  St  Louis,  Mo. — Dear  Sir: 
Yours  of  the  23d  came  to  hand  a  little  late, 
and  after  the  documents  in  the  matter  men- 
tioned had  been  forwarded  by  express  to 
Macon.  I  have  the  bank's  receipt  for  them 
and  their  remittance  as  well.  The  young  man 
you  met  has  not  yet  reached  a  point  where  be 
is  satisfied  that  our  figuring  is  correct  There 
Is  no  doubt  as  to  the  $1,000,  but  it  appears 
that  in  his  computation  he  left  out  the  inter- 
est on  the  $1,000,  which  has  been  running 
for  several  years.  In  a  few  days,  if  we  find 
It  has  not  been  computed,  we  will  send  you  a 
statement  of  the  interest,  and  of  course  If  you 
find  we  are  correct,  you  will  send  me  your 
check.    Yours  truly,"  eta 

It  was  admitted  that  the  remittance  refer- 
red to  was  the  $2,234.42.  This  amount  of 
$2,284.42,  therefore,  was  not  received  until 
this  29th  of  December,  1904,  on  which  date 
plaintiff's  firm  also  wrote  defendant  as  fol- 
lows: "We  have  this  day  charged  your  ac- 
count as  per  memorandum  below.  Yours  re- 
spectfully, M.  L.  Barrett  &  Co."  The  memo- 
randum reads  as  follows  (of  date  December 
29,  1904): 

To  interest  on  $2284.42  at  7 
per  cent,  from  3—1—04. . . .  $431  02 

Less  interest  on  $1200  at  7  per 
cent  from  6—1—02  to  &— 
1-04    168  00    283  02 


In  accordance  with  agreements  of  May  12.  1900L 
and  March  1,  1902. 
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plalutlff  a  check,  payable  to  his  order,  for 
$200,  evidently  on  this  interest  account  as 
Bet  out  in  the  memorandum  of  December  29th. 
On  April  26th  plalntlfT  wrote  defendant  this 
letter:  "Just  because  in  the  hurry  of  busi- 
ness I  assume  you  have  forgotten  It,  I  in- 
close a  statement  for  the  balance  of  the  in- 
terest I  shall  be  glad  to  receive  your  check 
for  the  amount  of  it"— and  along  with  this 
letter  was  inclosed  a  statement  as  follows: 
Chicago,  4—26—05. 
B.  H.  Kern,  St.  Lonis,  Mo.,  in  Account  with, 

M.  li.  Barrett,  21d  Lake  St. 
Dec.  29—04  Int  due  |283  02 

Apr.  2  By  ck.  200  00  ' 

Bal.  83  02 

On  May  19th  defendant  sent  plaintiff  a 
check  as  follows: 

St.  Louis,  6-19—1905.    No. 

The  National  Cank  of  Commerce  in  St.  Louis 
Full  all  demandst 

Pay  to  the  order  of  M.  L.  Barrett |8a02 

Eighty-three o>/ie*  Dollars. 

B.  H.  Kern. 

This  check  was  inclosed  in  a  letter  from 
defendant  to  plalntlfT,  dated  May  18,  1905, 
reading  as  follows:  "Dear  Sir:  Have  never 
yet  gotten  report  from  banks.  I  inclose  check 
for  $83.02,  assuming  If  eventually  I  am  right 
you  will  return  to  me.  I  thank  you.  If  you 
are  right,  how  on  earth  were  we  so  mistaken 
for  years.  Yours,  R.  H.  Kern."  On  receipt 
of  this  letter  plaintiff  wrote  defendant  the 
following:  "May  22,  1905.  Mr.  R,  H.  Kern, 
St.  Louis,  Mo.  Dear  Sir:  I  liave  yours  of 
the  19th  with  check  for  $83.02,  which  amount 
I  think  will  be  found  correct.  At  all  events, 
it  is  open  for  correction.  I  am  obliged  to 
plead  guilty  to  an  inability  to  read  the  last 
two  lines  of  your  letter.  I  can  get  as  far  as 
'if  you  are  right  how  on  earth.'  The  next 
sentence  I  cannot  read  and  do  not  know 
whether  it  is  Greek  or  Hebrew.  Try  It  again, 
that  I  may  lenm  the  thought  in  your  letter. 
Tours  truly,"  etc. 

The  plaintiff  testified,  referring  to  this 
check  of  May  19th,  that  he  had  no  recollec- 
tion of  It,  and  had  certainly  not  noticed  the 
words  on  It  "Full  all  demands."  He  admit- 
ted it  had  been  cashed  through  his  bank.  It 
was  in  evidence  in  the  case  that  it  was  not 
until  about  June  or  July,  1905,  that  plaintiff 
discovered,  as  he  claims,  that  there  was 
$1,000  still  due  on  the  land  contracts,  which 
he  testifies  was  first  called  to  his  attention 
by  his  brother-in-law,  Mr.  Potts,  who  was 
the  original  owner  of  the  two  tracts  purchas- 
ed by  defendant.  Whereupon  he  had  the  ac- 
counts gone  over  again  by  Mr.  Aldrlch,  and, 
as  the  result  of  that,  appears  to  have  called 
the  matter  to  the  attention  of  the  defendant 
Defendant  testified  that  he  first  beard  from 
plaintiff  that  he  claimed  $1,000  still  due, 
July  29,  1905.  The  letters  which  plaintiff 
and  Aldrlch  wrote  to  defendant  were  all  ex- 
cluded by  the  court  under  the  objection  that 
they  wer«  "aelf-serrlng,"  but  the  only  letter 


feudaut  appears  to  have  written,  whether  to 
Aldrlch  or  to  plaintiff  is  not  very  clear,  was 
Introduced  and  read  in  evidence,  and  is  as 
follows:  "Oct  8,  1905.  Dear  Sir:  In  an- 
swer to  your  several  letters  I  have  simply  to 
say  that  I  have  paid  the  amount  you  claim. 
You  have  now  rendered  me  two  statements, 
and  when  acting  on  the  first  one,  I  wanted 
to  take  up  what  you  said  was  due  and  you 
claimed  that  you  had  made  a  mistake  and 
you  went  over  the  accounts  very  thoroughly, 
and  I  paid  you  the  amount  you  then  claimed 
was  due.  Several  months  afterward  you 
come  claiming  a  mistake.  I  never  felt  but 
what  the  original  statement  you  gave  me  two 
years  ago  was  correct  but  inasmuch  as  I 
could  not  place  my  hands  on  my  memoranda 
at  that  time,  and  had  negotiated  a  loan  on 
the  property,  I  simply  paid  it  because  of  my 
inability  to  get  reports  from  the  several 
banks  with  which  I  had  done  business.  I  in- 
fer from  your  letters  that  you  have  no  mem- 
ory about  it  at  all,  but  are  dependent  upon 
the  statements  made  you  from  time  to  time 
by  your  bookkeeper.  Yours  truly,  B.  H. 
Kern." 

This  is  substantially  all  the  testimony  on 
the  Issue  of  accord  and  satisfaction.  On  the 
issue  of  what  amount  had  been  actually  paid 
plaintiff  testified,  in  the  most  positive  and  un- 
equivocal terms,  that  the  only  amounts  paid 
to  him  on  account  of  the  $5,484.42  due  him 
was  the  $1,000  paid  March  12, 1902,  the  $1,200 
paid  July  14,  1902,  the  $2,284.42  paid  Decem- 
ber 28,  1904,  together  with  interest  paid  at 
various  dates.  That  left  owing  him  on  ac- 
count of  the  $5,484.42  due  him  under  the  con- 
tracts $1,000  and  interest  Aldrlch,  who  had 
been  bookkeeper  for  plaintiff's  firm  during 
the  period  of  the  payments  and  until  Febru- 
ary, 1908,  and  bad  kept  the  private  books  of 
plaintiff,  testified  that  there  was  no  entry 
whatever  on  the  books  showing  tne  payment 
of  this  $1,000,  and  that  while  he  was  with 
plaintiff,  be  had  entered  up  all  payments 
made  by  defendant  on  this  account  of  which 
he  had  any  knowledge. 

On  the  part  of  defendant  his  testimony  as 
to  the  payment  of  the  full  amount  of  $5,484.- 
42,  due  plaintiff,  was  substantially  as  follows: 
Asked  if  he  had  made  the  payments  called 
for  under  the  contracts  up  to  the  20th  of  De- 
cember, 1904,  he  answered:  "Yes,  sir ;  I  paid 
on  these  matters,  as  I  thought,  all  but  $1,200." 
Asked  how  he  made  the  payments,  he  said: 
"Well,  it  is  impossible — I  had  made  them  by 
checks  or  drafts  one  or  the  other.  Sometimes 
it  may  have  been  a  check.  Sometimes  it  may 
have  been  a  draft,  as  far  as  I  recollect";  had 
paid  Compton  his  $2,700  and  interest  Asked 
to  state  what  he  had  paid  prior  to  the  meet- 
ing In  Chicago  on  December  20,  1904,  he  an- 
swered: "My  recollection  is  I  have  paid 
something  over  $4,000  to  Mr.  Barrett  I  have 
forgotten  just  the  amounts  in  excess  of  that, 
$4,200,  perhaps."  His  counsel,  suggesting  to 
him  that  he  had   made  the  payments  by 
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checks,  asked  him  what  had  become  of  the 
checks.  He  answered:  "That  I  don't  know, 
sir.  They  have  become  mislaid.  I  never  had 
a  bookkeeper  In  my  life  on  anything,  and 
these  checks,  as  far  as  I  know,  are  lost  I 
haven't  been  able  to  find  them.  I  can't  find 
the  checks  for  the  payments  mentioned,  ex- 
cept the  $2,284.42."  This,  of  course,  referring 
to  the  $2,284.42  paid  December  29,  1904,  and 
this  latter,  as  he  afterwards  stated,  was  paid, 
not  by  check,  but  by  draft  on  the  Macon 
bank.  Asked  how  he  accounted  for  the  fact 
that  he  did  not  produce  the  checlu  which  he 
bad  sent,  he  answered  that  it  was  simply  be- 
cause he  had  no  system  of  keeping  them. 
Some  of  the  papers  in  the  case  are  lost,  and 
in  that  way,  be  said,  he  had  no  memorandum 
In  reference  to  this,  nor,  would  he  suppose, 
in  reference  to  anything;  is  not  in  the  habit 
of  keeping  his  checks  very  long;  has  no  sys- 
tem about  it;  keeps  no  books;  sometimes 
makes  a  memorandum;  sometimes  Jots  down 
something  as  payments  being  made,  and 
things  like  that  Asked  if  he  had  been  In  the 
bablt  of  drawing  checks  from  a  checkbook 
in  his  office,  and  keeping  stubs  to  show  the 
checks  issued,  he  answered  that  he  did  both 
ways;  sometimes  drew  from  a  checkbook, 
and  kept  a  stub  and  marked  what  it  was  for; 
time  and  again  would  go  to  tbe  bank,  pick  up 
a  random  check  there,  or  draw  a  draft  for 
whatever  the  amount  might  be,  and  band  it 
to  the  bank  payable  to  the  bearer;  has  no 
rule  about  the  time  for  keeping  checks; 
sometimes  finds  one  that  is  10  years  old,  and 
sometimes  looks  for  one  that  Is  a  year  old 
and  cannot  find  it;  has  made  search  for  the 
checks  covering  this.matter,  and  has  not  been 
able  to  find  a  single  one  of  them,  except  a 
few  produced  at  the  trial  (these  are  all  in- 
terest checks);  during  the  time  covered  by 
the  transaction  did  business  with  four  banks 
in  Macon  and  three  banks  in  St.  Louis.  Ask- 
ed by  his  counsel  how  much  moliey  he  had 
paid  Mr.  Barrett  on  these  transactions,  he 
answered:  "My  Impression  is  that  I  have 
paid ."  Counsel  for  plaintiff  interpos- 
ing the  objection  that  they  wanted  facts  and 
not  impressions,  the  court  over  the  objection 
of  that  counsel,  allowed  witness  to  proceed 
with  his  answer,  which  he  did  as  follows: 
"Well,  I  felt  sure  I  paid  Mr.  Barrett  all 
that  was  due  him  except  this  thousand  dol- 
lars that  was  due  him  when  we  met  in  Chi- 
cago. I  was  very  confident  at  that  time  that 
I  paid  him  that  sum,  but  I  have  search- 
ed my  records;  and,  being  unable  to  find  any 
memorandum  of  having  paid  him  that,  I,  of 
course,  am  not  willing  to  swear  that  I  had 
paid  Mr.  Barrett  that  positively.  It  is  only 
my  impression  that  I  had."  That  is,  up  to 
that  time,  but  as  he  testified,  he  had  since 
paid  the  $1,000,  which  was  in  dispute  at 
Chicago,  and  that  was  not  controverted;  this 
$1,000  being  included  in  the  $2,284.42  then 
arranged  for.  Defendant  further  testifies 
that  he  had  not  kept  with  any  regularity,  or 
pretended  that  he  had,  copies  of  all  the  cor- 


respondence between  himself  and  Mr.  Barrett, 
and  had  produced  all  lie  could  find. 

On  cross-examination  plaintiff  states  that 
under  the  contracts  he  had  agreed  to  pay 
$2,200  for  one,  and  $6,000  for  tbe  other,  of 
the  two  farms,  making  a  total  of  $8,200 ;  that 
the  incumbrances  on  them  were  held  by  a 
Mr.  Compton  and  by  Mr.  Barrett,  Compton's 
amounting  to  $2,700,  the  balance  going  to  Mr. 
Barrett  That  is  to  say,  the  amount  he  stat- 
ed as  going  to  Barrett  was  $5,484.42,  with 
interest  added.  Defendant  testified  that  all 
this  was  in  writing.  Asked  when  he  had 
made  tbe  first  payment  on  this  $5,484.42  to 
Barrett,  he  answered:  'That  I  do  not  recol- 
lect" Asked  bow  much  the  first  payment 
was,  he  answered:  "Well,  my  recollection  is 
that  It  was  something  like  a  thousand  dol- 
lars. I  am  not  sure  about  that."  Asked 
about  the  date  that  it  was  paid,  he  answer- 
ed: "I  think  \  made  a  payment  in  the  spring 
of  1902.  That  is  my  recollection."  That  was 
the  first  payment  as  he  recollects  it,  and 
it  was  $1,000,  and,  according  to  a  paper 
which  is  produced,  his  recollection  is  that  it 
was  made  during  the  month  of  March,  1902 ; 
doesn't  know  whether  that  was  paid  by 
check  or  draft ;  has  neither  and  no  record  of 
it ;  has  looked  for  it,  but  cannot  find  it  Ask- 
ed when  he  made  the  second  payment,  he 
answered:  "Well,  my  recollection  is  that  I 
made  another  payment  of  something  like  $1,- 
200  during  that  summer;  I  don't  remember 
what  time."  Reminded  that  other  witnesses 
had  said  that  it  was  made  in  July,  1902,  he 
answered  that  he  assumed  that  was  correct 
Asked  if  he  did  not  have  a  checli  for  that,  be 
said  that  he  did  not  recollect ;  might  have  It 
at  bis  office,  but  did  not  have  it  with  bim  in 
the  courtroom.  This  $1,200  was  tbe  second 
payment  Asked  when  he  made  tbe  third 
payment,  he  answered:  "That  I  do  not  re- 
member." Asked,  "Do  you  remember  to  have 
made  a  third  payment?"  he  answered.  "Yes, 
sir ;  it  Is  my  recollection  that  I  made  a  third 
payment."  Asked  when  that  was  made,  he 
answered:  "Well,  I  don't  know  when  it  was 
made."  Asked  how  he%new  it  was  made,  he 
answered:  "I  don't  know  it  was  made,  any 
more  than  looking  through  my  memorandum 
from  time  to  time  I  find  I  have  charged  my- 
self with  having  paid  a  thousand  dollars  ad- 
ditional some  time  between  that  payment  in 
July  and  a  year  afterwards."  Asked  if  he 
bad  the  memorandum  with  him,  he  answered 
that  he  had  not,  whereupon,  on  motion  of 
counsel  for  plaintiff,  all  the  part  of  the  an- 
swer about  looking  through  his  memorandum 
was  stricken  out.  Asked  if  he  had  with  him 
any  evidence  whatever  of  a  payment  made 
between  the  time  that  he  paid  the  $1,200  and 
the  time  he  paid  the  $2,284.42,  he  answered: 
"No,  sir;  I  have  nothing  except  a  memoran- 
dum, which  I  have  not  been  able  to  place 
my  hands  on,  and  which  the  court  has  ord»- 
ed  stricken  out  I  have  nothing;  I  can't  find 
that."  Asked  If  he  could,  of  his  own  knowl- 
edge and  memory,  independent  of  the  memo- 
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randnm  which  he  had  not  produced,  testify 
that  he  made  any  payment  between  these 
times,  he  answered:  "I  am  satisfied  I  made 
the  payment  •  •  •  Tes,  sir ;  my  memory 
Is  I  did  make  the  payment.  You  asked  me 
bow  I  knew  it,  as  I  understood  you."  Asked 
when  he  made  it,  he  answered:  "I  don't 
know  Just  what  time.  Some  time  between 
this  payment  of  July,  1902,  and  1003,  as  I  re- 
call It."  Reminded  that  the  next  payment 
was  In  December,  1904,  he  answered  th^t 
be  understood  that,  and  asked  again  to  state 
when  he  paid  any  other  sum  than  the  three 
rams  already  mentioned,  he  answered:  "I 
have  told  you  that  I  cannot  fix  the  time  only 
as  between  July,  1902,  and  the  year  follow- 
ing." Asked  how  much  It  was  he  answered: 
"A  thousand  dollars,  as  I  recall  It."  Asked 
bow  It  was  paid,  he  answered:  "That  I  do 
not  remember.  By  draft  or  check,  as  I  usual- 
ly paid  them.  I  don't  know.  I  can't  find  the 
check."  Asked  if  he  had  any  memorandum 
or  books  in  which  he  had  made  the  payments, 
be  said:  "Yes,  sir ;  I  had  one,  and  I  told  you 
that  I  lost  that;  I  am  not  able  to  find  it"; 
was  not  able  to  produce  It  at  the  trial.  Ask- 
ed when  he  had  last  seen  this  memorandum, 
said:  "I  don't  remember  that";  recalls  run- 
ning over  papers  when  he  and  Mr.  Barrett 
bad  agreed  on  the  |1,000  In  September,  1903, 
and  recognized  the  fact  that  he  bad  made 
these  payments.  He  was  asked  if  he  was 
willing  to  swear  absolutely  that  be  had  paid 
that  $1,000.  ■  He  answered:  "Yes,  sir ;  I  am 
willing  to  swear  that  I  paid  that  $1,000,"  but 
repeats  that  he  doesn't  know  when  be  paid 
it ;  doesnt  remember  how  he  paid  It ;  doesn't 
remember  whether  he  sent  it  by  letter ;  doesn't 
remember  whether  be  took  It  personally. 
Asked,  since  plaintiff  In  the  case  had  testified 
positively  that  he  had  not  received  any  other 
than  the  three  payments,  one  for  $1,000,  an- 
other for  $1,200  and  the  last  for  $2,284.42, 
whether  It  might  not  be  possible  that  he  was 
mistaken  about  having  paid  that  other  $1,000 
he  answered:  "1  don't  think  it  would  be  ren- 
dered impossible,  because  Mr.  Barrett  might 
not  remember  it,  if  that  is  what  you  are  ask- 
ing." Asked  if  Mr.  Barrett  did  not  receive 
it — It  might  have  been  possible  that  he  mailed 
it  and  Mr.  Barrett  had  not  received  it — he 
answered  that  that  might  be  possible;  he 
didn't  know  about  that.  Asked  If  he  had  any 
receipt  from  Mr.  Barrett  for  that  $1,000,  he 
answered:  "No,  sir;  nor  have  I  any  receipt 
for  the  thousand  dollars,  or  any  receipt  for 
the  $1,200  that  I  know  of";  has  no  letter 
from  Mr.  Barrett  acknowledging  the  receipt 
of  any  payment  made  him  on  the  principal 
sums;  has  no  check  or  evidence  whatever  of 
the  payment  of  that  $1,000;  had  paid  the 
$2,284.42  through  the  bank  at  Macon,  and 
that  was  the  last  payment  he  made.  The 
$1,000  was  due  Mr.  Barrett,  and  not  to  any 
one  else,  and  if  be  did  not  receive  it,  "it  is 
still  due  him,  of  course"  (said  defendant) ; 
did  not  recall  being  In  Chicago  with  $1,000 
In  money,  although  he  may  have  been.    Ask- 


fe, 


ed  if  he  had  gone  to  the  various  banks  with 
which  he  was  doing  business  at  the  time,  and 
checked  over  with  them  to  see  whether  or 
not  he  bad  paid  out  $1,000  that  he  was  not 
able  to  account  for  along  about  the  time  he 
said  he  had  paid  this  $1,000,  he  said  he  had 
not. 

On  redirect  examination,  defendant  being 
asked  as  to  what  thousand  dollars  he  meant 
In  the  letter  to  Barrett  of  December  23,  1904, 
by  the  expression,  "If  you  owe  me  a  thousand 
or  vice  versa  I  won't  worry,  either  Is  perfect- 
ly good,"  he  stated  that  It  referred  to  the 
thousand  dollars  that  he  and  Barrett  had 
agreed  on  In  Chicago  in  addition  to  the  $1,- 
200  that  he  (defendant)  admitted  at  that  time 
as  owing  to  Barrett 

It  Is  to  t>e  borne  in  mind  that  the  thousand 
dollars  involved  in  this  suit  and  the  testi- 
mony relating  to  it  is  not  the  thousand  dol- 
lars that  wa's  under  dispute  at  Chicago,  De- 
cember, 1904,  the  testimony  all  relating  to  a 
thousand  dollars  claimed  to  be  due  outside  of 
that  amount.  No  declarations  or  Instructions 
were  asked  by  either  party  or  given  by  the 
court.  The  court  found  for  plaintiff,  and  en- 
tered up  Judgment  in  his  favor  for  $1,307.49. 
A  motion  for  new  trial  was  duly  filed,  over- 
ruled, and  exceptions  saved,  and  defendant 
appealed  In  due  form. 

Samuel  G.  Ray,  for  api>ellant  Bishop  & 
Cobbs  and  John  A.  Harrison,  for  respondent 


REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  1.  Counsel  for  defendant  contend 
that  there  Is  absolutely  no  evidence  to  sup- 
port the  Judgment  in  favor  of  plaintiff  on  the 
issue  of  payment  We  have  accordingly  read 
all  the  evidence,  as  set  out  in  the  transcript 

I  and  are  forced  to  the  conclusion  that  this 
contention  cannot  be  sustained.    The  burden 

I  of  proving  payments  rests  on  defendant 
Griffith  v.  Crelghton,  61  Mo.  App.  1,  loa  cit 
4,  is  one  of  many  cases  so  holding.  He  has 
not  met  it  It  was  said  by  counsel  for  plain- 
tiff, during  the  course  of  an  argument  over 
certain  testimony,  that  the  defendant  Mr. 
Kern,  "would  be  the  last  man,  if  he  was  con- 
vinced that  that  thousand  dollars  bad  not 
been  paid  at  that  time,  to  dispute  it"  We 
have  set  out  substantially  the  testimony  giv- 
en by  defendant  as  to  the  fact  of  payment 
and  accepting  in  full  the  Indorsement  of 
counsel  for  plaintiff  of  the  high  character  of 
Mr.  Kern,  we  are  compelled  to  say  that  his 
own  testimony  falls  far  short  of  being  a  posi- 
tive and  unqualified  statement  that  he  has 
paid  the  amount  called  for  under  the  con- 
trarts.  Clearly,  as  a  highly  conscientious 
man,  he  would  not  swear  to  a  matter  In  un- 
equivocal terms,  as  to  which  he  was  not  ab- 
solutely sure,  and  he  did  not  do  so.  His  tes- 
timony threw  upon  the  very  learned  and 
careful  trial  Judge  the  burden  of  determin- 
ing between  it  and  the  positive  testimony 
given  by  plaintiff.  The  trial  Judge  found  for 
plaintiff.    We  are  bound  by  that  finding. 
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2.  That  resolTes  the  case  Into  one  of  accord 
and  satlafactlon,  the  burden  of  establishing 
which  also  rests  on  defendant  Oil  Well  Sup- 
ply Co.  y.  Wolfe,  127  Mo.  616,  loc.  cit  625,  30 
S.  W.  145.  Whether  there  was  an  accord 
and  satisfaction  was  also  entirely  a  question 
of  fact  If  the  trial  of  this  case  had  been 
before  a  Jury,  it  would  have  been  for  the 
court  to  have  submitted  to  the  Jury,  under 
proper  instructions  as  to  the  essentials  of 
an  accord  and  satisfaction,  the  question  of 
whether  there  had  been  accord  and  satis- 
faction. Oil  Well  Supply  Co.  v.  Wolfe,  supra; 
Robinson  v.  Railroad,  84  Mich.  658,  48  N.  W. 
205.  So,  therefore,  the  solution  of  that  fact 
must  also  rest  on  the  finding  of  the  trial 
Judge,  if  that  finding  Is  supported  by  any  sub- 
stantial evidence  and  there  was  no  error  of 
law.  The  accord  and  satisfaction  here  re- 
lied on  Is  founded  on  the  transaction  at  Chi- 
cago, December  20, 1904,  and  upon  the  words, 
"Full  all  demands,"  written  over  the  check 
for  $83.02,  remitted  by  defendant  to  plain- 
tiff. While  it  is  true  that  those  words  are 
on  this  check,  and  that  the  check  was  cash- 
ed, an  examination  of  the  letter  transmitting 
it,  it  seems  to  us,  not  only  fell  short  of  any 
Intimation  that  It  was  intended  to  be  In  full 
of  all  possible  claims  and  demands  from 
plaintiff  on  defendant,  growing  out  of  this 
transaction,  but  that  plaintiff  most  clearly 
did  not  so  consider  it,  and  did  not  accept  it 
with  any  such  understanding.  Defendant  In 
his  letter  of  transmittal  of  this  check  wrote, 
in  part:  "I  Inclose  check  for  $83.02,  assum- 
ing if  eventually  I  am  right  you  will  return 
to  me."  Plaintiff  in  reply  wrote:  "I  have 
yours  of  the  19th  with  check  for  $83.02, 
which  amount  I  think  will  be  found  correct 
At  all  events  It  Is  open  for  correction." 

Moreover,  it  was  for  a  balance  due  on  in- 
tei-est  on  the  $2,284.42,  from  December  20, 
1904,  to  April  29,  1905,  remitted  on  demand 
for  the  Interest  Extending  It  beyond  inter- 
est and  covering  the  matters  then  In  dispute 
or  controversy  between  the  parties,  it  related 
to  the  issue  of  whether  defendant  on  Decem- 
ber 20, 1904,  owed  $1,284.42  or  $2,284.42.  Nei- 
ther party.  In  the  discussion  of  that,  had  any 
other  sum  or  demand  in  mind.  The  thousand 
dollars  now  In  controversy  was  then  not  only 
unthought  of,  but  unknown.  There  was  then 
no  controversy  about  that  to  be  settled — It 
was  not  the  subject  of  discussion,  much  less 
of  settlement  Hence,  treating  this  check  as 
In  fuU  of  aU  demands,  It  could  only  be  re- 
garded as  In  full  of  all  demands  then  made 
and  under  mutual  consideration.  The  question 
over  this  thousand  dollars  now  in  suit  came  up 
afterwards;  it  was  a  demand  which  rested 
on  the  contract,  for  a  balance  of  $1,000  due 
on  a  contract:  plainly  demanding  payment 
of  $8,200.  The  statement,  in  response  to 
which  this  check  was  transmitted,  calls  for 
$283.02,  and  was  a  statement  of  Interest 
Two  hundred  dollars   bad   been   previously 


paid  and  was  credited,  and  the  $83.02  was  the 
balance  due.  It  might  well  be  that  it  related 
solely  to  the  interest  account  Turning  to 
the  letter  of  transmittal  and  to  the  one  ac- 
knowledging Its  receipt,  we  find  that  even  the 
matters  then  under  discussion  between  the 
parties  were  still  open  to  future  adjustment 
and  correction.  Looking  at  the  transaction 
in  Chicago  on  December  20,  1904,  and  to 
the  correspondence  following  that,  we  find 
that  the  parties  very  carefully  left  the  door 
ot  settlement  of  all  matters  wide  open — each 
carefully  reserving  the  right  of  future  adjust- 
ment It  is  of  the  very  essence  of  accord 
and  satisfaction  that  it  finally  and  definitely 
closes  the  matter  covered  by  It  Nothing  of 
or  pertaining  to  that  matter  must  be  left 
unsettled  or  open  to  further  question  or  a^ 
rangement  In  law  It  is  a  new  contract 
founded  on  a  new  consideration,  and,  to  be 
enforceable,  It  mast  have  all  the  essential 
elements  of  'a  contract,  among  them  mutuality 
and  certainty. 

It  cannot  be  said  that  there  was  a  fair 
and  well-understood  compromise  of  any  and 
all  demands  that  might  arise  under  these 
contracts,  and  without  that  there  Is  no  valid 
accord  and  satisfaction.  Dry  Goods  Co.  v. 
Goss,  65  Mo.  App.  55,  loc.  dt  61.  The  prop- 
osition that  an  accord  and  satisfaction  to  be 
binding  must  be  mutually  agreed  to  and  ac- 
cepted as  accord  and  satisfaction  is  elemen- 
tary. Unless  paid,  this  thousand  dollars  was 
unquestionably  due,  and  the  payment  of  a 
smaller  sum  was  not  a  satisfaction  of  it, 
even  If  accepted  by  plaintiff.  Pollman  Coal 
Co.  V.  St  Louis,  145  Mo.  651,  loc.  cit 
056,  4T  S.  W.  503;  Wetmore  v.  Crouch,  150 
Mo.  671,  loc.  cit  683,  51  S.  W.  738;  Winter 
V.  K.  C.  Cable  Ry.  Co.,  ICO  Mo.  159,  loc.  cit 
178,  61  S.  W.  606;  McCormlck  v.  City  of  St 
Louis,  166  Mo.  315,  loc.  cit  345,  65  S.  W.  1038. 
Therefore  the  conclusion  of  the  trial  Judge 
that  accord  and  satisfaction  has  not  been 
proven  Is  binding  upon  us,  there  being  evi- 
dence to  support  it 

Counsel  for  defendant  have  cited  many  and 
quoted  some  cases  defining  what  constitute 
accord  and  satisfaction.  An  examination 
falls  to  bring  this  case  within  them. 

The  Judgment  of  the  trial  court  Is  affirmed. 
All  concur. 


STATE  ex  rel.  SANK?  t.  JOHNSON  et  al. 
(Springfield  Court  of  Apprala.    Missouri.    Oct 

1.  Cbbtiobabi  (S  29*)— Nature  or  Rehedt— 

CONTBOL  OF  INFEBIOB  COUBTS. 

An  inferior  tribunal  or  officer  having  ]i^ 
risdiction  to  act  and  invested  with  diactetionary 
powers,  cannot  be  controlled  by  certionri  .bT 
a  superior  tribunal,  however  improperly  the  dit- 
cretionary  power  has  been  exercised,  but  an 
inferior  court  has  no  nn  restrained  discretion  to 
act  in  matters  over  which  it  has  n«  Jnrladiction. 
[Ed.  Note.— For  other  cases,  see  Oertiotaiii 
Cent  Dig.  |  42;  Dec.  Dig.  {  28.*] 
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Z.  fjERTlOBABi  vj  iO'; — rvAiuBE  ur  niuiEUY. 

Certiorari  Is  the  proper  remedy  to  restrain 
inferior  courts  or  public  officers  when  they  act 
in  ezcees  of  their  jurisdiction. 

[E>].  Note.— For  othu  cases,  see   Certiorari, 
Cent  Dig.  i  41 ;   Dea  Dig.  {  28.*] 

3.  CJouBTs  (I  207*)— Original  Jubibdictioh 

— SUPERINTENDIMO   CONTROL. 

Under  Const  Amend.  1884,  S  4  (Ann.  St. 
1906,    p.   244),   pioTiding    that    the    provisions 

•as  to  the  powers  of  the  St.  Louis  Court  of 
Appeals  shall  apply  to  such  additional  courts 
ot  appeal  as  may  I>e  created,  and  Rev.  St  1899, 

•I  1598  (Ann.  St.  190«,  p.  11941,  providing  that 
all  courts  shall  have  power  to  issue  writs  nec- 
essary in  the  exercise  of  their  respective  juris- 
diction, etc.,  the  Springfield  Court  of  Appeals 
has  original  jurisdiction  to  issue  the  wnt  of 
certiorari  and  other  remedial  writs,  and  to  de- 
termine the  same,  and  has  a  superintending  con- 
trol over  all  inferior  courts  of  record  in  coun- 
ties of  ite  district. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  207.*] 

4.  COTTBTB    (I    183*)— COtJNTT    COUBT»-^UBIS- 
DICnON. 

The  county  court  la  of  statutory  origin, 
and  has  no  common-law  or  equitable  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  454;   Dec.  Dig.  t  183.*] 
6.  Certiorari  (J  14*)— Countt  Coubts— Su- 

PERIIfTENDINO    OONTBOL. 

The  action  of  the  county  court  is  under  the 
control  of  superior  courts,  exercised  by  cer- 
tiorari. 

[Ed.   Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  {  19 ;   Dec.  Dig.  i  14.»] 

6.  Certiohabi  (§  B*)  — Adequaot  of  Othbb 
Remedt. 

The  remedy  by  certiorari  is  not  restricted 
to  cases  where  no  appeal  lies,  or  where  no  writ 
of  error  may  Issue ;  but,  where  certiorari  is 
the  proper  remedy  in  point  of  promptness  and 
completeness,  It  affords  an  adequate  remedy  for 
an  excess  of  jurisdiction,  or  the  exercise  by  an 
inferior  court  or  public  officer  of  unauthoriz- 
ed powers. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  i  6;    Dec.  Dig.  i  5.*] 

7.  CODBTS    (I    231*)— JUBIBDICTION— BDPEBIH- 

tendinq  Contbol. 

The  Court  of  Appeals  may  issue  certiorari 
to  review  an  order  of  the  county  court  contract- 
ing for  the  employment  of  one  convicted  of  the 
felony  of  having  intercourse  with  an  unmarried 
female  between  the  ages  of  14  and  18  years,  in 
violation  of  Rev.  St  1899,  8  1S3S  (Ann.  St 
1906,  p.  1272),  and  punished  by  imprigonment  in 
the  county  jail,  notwithstanding  Const.  Amend. 
1884.  t  5  (Ann.  St.  1906,  p.  244),  providing 
that  in  all  causes  reviewable  by  the  Supreme 
Court  appeals  shall  lie  from  the  trial  court 
directly  to  the  Supreme  Court,  and  In  all  such 
cases  it  shall  exercise  exclusive  superintending 
control,  and  Const  art  6,  8  12  (Ann.  St.  1906, 
p.  218),  providing  that  appeals  shall  lie  to  the 
Supreme  Court  in  cases  of  felony. 

[Eld.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  651 ;  Dec.  Dig.  |  231.*] 

8.  Cbiminai,  Law  (|  27*)— "Felony"— "Mis- 
demeanob." 

Under  Rev.  St  1889,  S  2393  (Ann.  St.  1906, 
p.  l466),  defining  "felony  as  any  offense  for 
which  the  offender  shall  be  liable  to  be  punished 
by  imprisonment  in  the  penitentiary,  etc.,  and 
section  2395,  defining  a  'misdemeanor"  as  any 
offense  punishable  by  fine  or  imprisonment  in 
the  county  jail,  or  both,  one  convicted  of  vio- 
lating section  1838  (page  1272),  providing  that 
one  carnally  knowing  an  unmarried  female  be- 


deemed  guilty  of  a  felony,  and  shall  be  punisl 
ed  by  Imprisonment  in  the  penitentiary,  or  t 
imprisonment  in  the  county  jail  or  by  fine,  < 
both,  is  convicted  of  a  fclonv  though  he  is  pui 
ished  by  imprisonment  in  the  county  jail. 

[Ed.  Note.— For  other  cases,  see  Criminal  Lav 
Cent  Dig.  8!  29-31;    Dec.  Dig.  {  27.* 

For  other  dpfinitions.  see  Words  and  Phrase 
vol.  3.  pp.  2736-2744;  vol.  8.  p.  7662;  vol.  £ 
pp.  4533^535;    vol.  8,  p.  7722.] 

9.  Convicts  (8  10*)— Contbactiho  fob  Labo. 

0»H  A  TTTTII'S 

Rev.  St.  1809,  S  1791  (Ann.  St  1906.  r 
1249),  providing  that  the  county  court  shal 
have  the  power  to  provide  for  the  employmen 
of  all  persons  convicted  of  a  misdemeanor,  ap 
plies  only  to  persons  convicted  of  a  misdemean 
or.  and  the  county  court,  undertaliing  to  pro 
vide  for  the  employment  of  one  convicted  of  i 
felony,  acts  in  excess  of  its  jurisdiction,  am 
may  be  controlled  bf  certiorari. 

[Ed.  Note.— For  other  cases,  see  Onvicta 
Cent.  Dig.  8  22;    Dec.  Dig.  8  Kj.*] 

10.  C50NV1CTS   (8    10*)— CONTBACTINQ  FOB  La- 

w»^l»       QXATTTTrfl 

Rev.  St.  1899,  88  1791-1798  (Ann.  St  1906, 
p.  1240),  empowering  the  county  court  to  pro- 
vide for  the  employment  of  persons  convicted  ot 
a  misdemeanor,  without  any  specific  authority 
to  allow  the  contractor  to  take  the  prisoner  out 
of  the  custody  of  the  sheriff  or  jailer,  and  au- 
thorizing the  county  court  to  cause  all  persons 
serving  sentences  in  the  county  jail,  or  who 
are  detained  therein  for  nonpayment  of  a  fine 
to  work  on  public  roads,  etc.,  do  not  authorize 
the  county  court  by  contract  to  deprive  the 
sheriff  and  jailer  of  the  custody  of  prisoners, 
and  all  contracts  for  the  employment  of  prison- 
ers must  be  made  subject  to  this  restriction. 

[Eld.  Note.— For  other  cases,  see  Convicts, 
Cent  Dig.  i  22;    Dec.  Dig.  8  10.*] 

11.  Statutes  (8  181*)  —  Oonstbootiow  —  Re- 
sults. 

The  effect  and  consequences  of  any  propos- 
ed construction  of  the  law  may  be  considered  iv 
ascertaining  the  probable  intention  of  the  Leg- 
islature. 

[Ed.  Note. — ^For  other  cases,  see  Statutes, 
Cent  Dig.  8  263;    Dec.  Dig.  8  181.*] 

Certiorari  by  the  State  of  Missouri,  on 
the  relation  of  John  H.  Sanks,  against  G. 
L.  Johnson  and  others.  Justices  of  the  Coun- 
ty Court  of  Texas  County,  to  review  the  ac- 
tion of  the  county  court  in  contracting  for 
the  employment  of  a  prisoner  confined  in 
the  county  Jail.  Proceedings  of  the  county 
court  annulled. 

Dooley,  Hlett  &  Millard  and  Samuel  J. 
Salyer,  for  relator.  Lamar  &  Lamar  and 
Hamlin  &  Seawell,  for  respondents. 

NIXON,  P.  J.  This  is  an  acUon  by  the 
state  of  Missouri,  at  the  relation  of  John 
H.  Sanks,  prosecuting  attorney  of  Texas 
county,  against  the  Texas  county  court. 
The  record  In  this  case  shows  that  at  the 
May,  1908,  term  of  the  Texas  county  circuit 
court,  one  Robert  Pipkin  was  tried  and  con- 
victed on  the  charge  of  having  had  sexual 
intercourse  with  one  Ellen  Bailey,  an  un- 
married female  of  preTloua  chaste  char- 
acter, between  the  ages  of  14  and  18  years, 
and  his  punishment  was  by  the  jury  as- 
sessed at  three  months'  imprisonment  in  the 


•Vor  other  eases  see  same  topic  and  seotloa  NUUBBB  in  Dm.  &  Am.  Digs.  UOT  to  data.  *  Reporter  Indexes 
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county  jail  of  said  coanty,  and  tliat  lie  pay 
the  costs  of  said  prosecution,  amounting  to 
$306.30;  tbat  on  appeal  to  tlie  Supreme 
Court  of  tlie  state  of  Missouri  the  judg- 
ment against  him  was  affirmed.  Subse- 
quently, a  capias  execution  was  duly  Issued 
from  the  Texas  circuit  court  to  the  sheriff 
of  that  county,  directing  him  to  apprehend 
and  confine  the  said  Robert  Pipkin  in  the 
Texas  county  Jail  for  a  term  of  three  months, 
and  to  collect  the  amount  of  costs  taxed  in 
said  case.  Said  Pipkin  was  apprehended 
and  committed  to  the  common  jail  of  Texas 
county  to  serve  out  his  sentence. 

On  the  2d  day  of  August,  the  county  court 
of  Texas  county  entered  into  a  contract  and 
agreement  of  record  with  one  Edward 
Starns,  a  brother-in-law  of  the  said  Pipkin, 
conditioned  that  it  the  said  Starns  would 
pay  the  county  court  the  sum  of  $308 — the 
amount  of  the  costs  in  said  case — the  county 
court  would  make  an  order  releasing  the 
said  Robert  Pipkin  from  the  custody  of  the 
sheriff  of  said  county,  and  deliver  him  to 
the  said  Edward  Starns.  The  order  of  the 
county  court  is  as  follows: 

"In  the  Matter  of  Robert  Pipkin. 

"Whereas,  Robert  Pipkin  has  heretofore 
been  convicted  of  a  misdemeanor  and  his 
punishment  assessed  at  three  months  in  the 
county  jail,  and  whereas,  Edward  Starns  has 
offered  to  the  court  to  employ  said  Robert 
Pipkin,  and  has  offered  to  the  court  the  sum 
of  $308  for  the  work  and  services  of  the 
said  Robert  Pipkin  for  the  term  of  three 
months:  It  is  hereby  ordered  by  the  court 
that  the  services  of  the  said  Robert  Pipkin 
be  let  to  the  said  Edward  Starns  for  the 
term  of  three  months,  and  that  the  said 
Rol)ert  Pipkin  is  hereby  ordered  turned  over 
to  the  custody  of  the  said  EJdward  Starns 
to  remain  in  bis  custody,  at  the  call  of  this 
court,  for  the  tetm  of  three  months  from 
this  date. 

"Now  comes  the  said  Edward  Starns  and 
files  his  bond  in  the  sum  of  $308,  as  is  above 
provided,  which  is  by  the  court  approved, 
which  bond  is  as  follows: 

"Bond. 

"Whereas,  Robert  Pipldn  has  been  con- 
victed of  a  misdemeanor,  and  his  punish- 
ment assessed  at  three  months  in  the  coun- 
ty jail,  and  whereas,  he  has  been  sentenced 
to  said  term,  and  whereas,  his  service  has 
been  let  to,  and  he  has  been  awarded  to, 
the  custody  of  Edward  Starns  for  three 
months,  for  the  sum  of  $308,  now,  there- 
fore, know  all  men  by  these  presents  that 
we  the  undersigned,  Edward  Starns  as  prin- 
cipal and  as  sureties,  are  held  and 

firmly  bound  unto  the  county  of  Texas  In 
the  sum  of  $308. 

"The  conditions  of  the  above  bond  are 
such  that  if  the  said  Edward  Starns  shall 
pay  to  the  county  of  Texas  on  or  iiefore 
three  months  from  this  date  and  shall  have 
tta*  body  of  the  said  Robert  Pipkin  when 


and  where  this  court  may  require,  then  the 
above  obligation  to  be  void,  otherwise  to 
remain  In  full  force. 

"Ed.  Starns.  [SeaL] 
"M.  r.  Pipkin.  [Seal.] 
"P.  W,  Groce.  [Seal.] 
"Robt  Lamar.  [Seal.] 
"Approved  this  August  2,  1909. 

"C.  Ij.  Johnson,  P.  J.  C3o.  Court" 

Afterward,  on  the  4th  day  of  August, 
1909,  the  sheriff  of  Texas  county,  James  W. 
Cantrell,  in  obedience  to  the  order  of  the 
county  court,  released  the  said  Robert  Pip- 
kin from  jail,  and  from  bis  custody,  and  de- 
livered him,  under  said  contract,  to  the  said 
Ejdward  Starns.  The  question  presented  by 
this  record  is  whether  the  county  court  of 
Texas  county  bad  authority,  under  the  facts 
shown,  to  enter  into  the  contract  with  E<d- 
ward  Starns  for  the  employment  of  Robert 
Flpkin,  a  prisoner,  and  release  him  from  the 
custody  of  the  sheriff,  under  the  provisions 
of  section  1791  Rev.-  St.  1809  (Ann.  SL  1906, 
p.  1249).  This  section  is  the  only  statute 
upon  which  the  county  court  relies  for  its 
authority  to  make  the  contract  in  question. 

Several  objections  are  made  to  the  issu- 
ance by  this  court  of  the  writ  of  certiorari. 
It  is  urged,  among  others,  that  the  authori- 
ty of  the  Texas  county  court  to  make  the 
contract  for  the  services  of  the  convict, 
Robert  Pipkin,  was  discretionary,  and  that 
a  superior  court  has  no  right,  by  certiorari, 
to  control  such  discretion.  It  is  no  doubt 
a  well-established  principle  of  law,  sustain- 
ed by  an  abundance  of  authorities  in  this 
and  other  states,  that  where  an  inferior 
tribunal  or  officer  has  jurisdiction  to  act, 
and  Is  invested  with  discretionary  powers, 
such  action,  however  improperly  exercised, 
cannot  be  controlled  by  a  superior  tribunal. 
In  the  Matter  of  the  Saline  County  Sub-  j 
scription,  45  Mo.  62,  100  Am.  Dec.  337; 
State  ex  rel.  y.  Harrison.  141  Mo.  12,  41  S. 
W.  971,  43  8.  W.  867;  State  ex  rel.  v.  Rey- 
nolds, 190  Mo.  578,  89  S.  W.  877:  Joumeay 
V.  Brown,  26  N.  J.  Law,  111;  In  re  Lanehart, 
32  App.  Dlv.  4,  52  N.  Y.  Supp.  671;  State 
V.  Second  Judicial  District  of  Silver  Bow 
County,  15  Mont.  324,  38  Pac  316,  27  L.  B. 
A.  392.  48  Am.  St  Rep.  682.  These  cases, 
as  will  appear  from  examination,  were  de- 
cided upon  a  state  of  facts  where  the  court 
or  officer  whose  action  was  brought  into 
question  had  Jurisdiction  to  act,  and  are 
all  based  on  that  assumption,  and,  of  course, 
would  apply  in  this  case  if  an  exaniinailon 
of  the  statute  should  show  that  the  Texas 
county  court  In  the  proceedings  under  con- 
sideration, had  jurisdiction.  It  would  be  a 
palpable  absurdity  to  say  that  a  court  had 
unrestrained  discretion  to  act  in  matters 
over  which  it  bad  no  jurisdiction. 

The  principle  that  certiorari  is  the  proper 
remedy  to  restrain  inferior  courts  or  pub- 
lic officers  when  tbey  act  In  excess  of  tbelr 
jurisdiction  seems  to  be  settled  in  tliis  state 
beyond  further  controversy.    State  ex  reL 
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45  S.  W.  245.  40  L.  R.  A.  280.  63  Am.  St 
Bep.  633 ;    State  ex  rel.  v.  Gulnotte,  156  Mo. 
513,  57  S.  W.  281,  50  L.  R.  A.  787;   State  ex 
rel.  V.  Moniteau  County  Court,  45  Mo.  App. 
387;    State  ex  rel.  v.  Selby,  133  Mo.  App. 
553,  113  S.  W.  682;  State  ex  rel.  v.  Llclita, 
130   Mo.    App.   284,    109  S.    W.   825.     This 
Court  of   Appeals  has  original  Jurisdiction 
to   issue   the   writ  of  certiorari  and  other 
remedial  writs,  and  to  hear  and  determine 
the  same,  and  has  a  superintending  control 
over    all    inferior   courts  of   record   In    the 
counties  of  its  district    Constitution  Amend. 
1884,    t    4    (Ann.    St    1906,    p.    244);    sec- 
tion  1598,  Rev.  St  1899  (Ann.  St  1906,  p. 
1194);  State  ex  rel.  v.  A.  W.  Allen,  45  Mo. 
App.  551;    School  District  v.  Charles  Bur- 
ns  et    al.,   84  Mo.   App.   634.     The  county 
courts  of  Missouri  are  creatures  solely  of 
statutory  origin,  and  have  no  common-law 
or '  equitable  jurisdiction.     State  ex  rel.  v. 
Madison  County  Court  136  Mo.  323,  loc.  clt 
326.  37    S.   W.  1126.     The  action  of  these 
courts    is    under    the    control   of    superior 
courts,  and  Is  exercised  by  the  writ  of  certl- 
orarL     6  Cyclopedia  of  Law  and  Procedure, 
737.     Furthermore,   we  cannot  accept  the 
view  that  the  writ  of  certiorari  is  a  remedy 
of  such  limited  powers  that  it  Is  restricted 
to  cases   only  where  no   appeal  would  lie 
or  writ  of  error  could  issue.    On  the  con- 
trary, if  a  writ  of  certiorari,  in  point  of 
promptness  and  completeness,  would  afford 
an  adequate  remedy  for  an  excess  of  juris- 
diction, or  the  exercise  by  an  Inferior  court 
or  public  officer  of  unauthorized  powers.  Its 
employment  is  fully  justified.     State  ex  rel. 
V.  Gulnotte,  156  Mo.  513,  loc.  clt  526-527, 
57  S.  W.  281,  50  L.  B.  A.  787;   State  ex  rel. 
V.  John  D.  Dqwlhig  et  al.,  60  Mo.  134,  loc. 
clt  136. 

The  right  of  this  court  to  Issue  the  writ 
is  further  challenged  because  of  the  provl- 
sious  of  section  6,  of  the  Amendment 
to  the  Constitution  of  1884.  It  is  claimed 
that  under  this  section  of  the  Constitution, 
if  Robert  Piplsln  was  convicted  of  a  felony, 
then  the  proceedings  of  the  Texas  county 
court  were  under  the  exclusive  superintend- 
ing control  of  the  Supreme  Court.  Section  6 
provides  that  in  all  causes  reviewable  by  the 
Supreme  Court  appeals  shall  lie  from  the 
trial  court  directly  to  the  Supreme  Court 
and  the  Supreme  Court  shall  have  exclusive 
jurisdiction  of  such  appeals,  and  In  all  such 
cases  exclusively  exercise  superintending  con- 
trol over  such  courts.  Section  12,  art  6,  of 
the  Constitution  (Ann.  St  1906,  p.  218)  pro- 
vides that  appeals  shall  He  to  the  Supreme 
Court  In  an  enumerated  class  of  cases ;  among 
others,  In  cases  involving  title  to  real  estate, 
and  in  all  cases  of  felony.  As  Robert  Pipkin 
had  been  tried  for  a  felony,  convicted  and 
sentenced,  and  upon  appeal  to  the  Supreme 


or  that  an  appeal  could  have  been  taken 
from  the  decision  of  the  county  court  to  the 
Supreme  Court  No  case  has  been  cited 
where  such  a  conclusion  has  been  sustained. 
That  the  county  court  iu  determining  their 
right  to  hire  out  Pipkin,  should  inquire 
whether  he  was  convicted  of  a  felony  or  a 
misdemeanor  does  not  affect  the  jurisdiction 
of  this  court  The  proceedings  of  the  Texas 
county  court  were  in  no  way  a  trial,  and  in 
no  way  determined  tlie  guilt  or  Innocence  of 
Robert  Pipkin.  That  matter  had  already  been 
determined  by  the  circuit  court  of  Texas 
county,  and  its  decision  affirmed  by  the  Su- 
preme Court  It  was  no  longer  a  matter  open 
for  trial  or  investigation,  and  no  such  trial 
or  investigation  was  had  before  the  county 
court 

The  facts  as  disclosed  by  this  record,  as 
previously  stated,  are  as  follows:  Robert 
Pipkin  was  convicted  under  section  1838,  Rev. 
St  1899  (Ann.  St  1906,  p.  1272),  of  the  crime 
of  carnally  knowing  an  unmarried  female 
of  previous  chaste  character  between  the  ages 
of  14  and  18  years,  and  his  punishment  duly 
assessed  at  three  months'  imprisonment  in 
the  county  Jail;  that  he  was  committed  to 
the  sheriff  of  Texas  county  to  serve  out  his 
sentence,  and  he  was,  at  the  time  the  con- 
tract In  question  was  made,  legally  in  the 
custody  of  the  sheriff  and  Jailer  under  this 
sentence. 

The  principle  that  underlies  this  case,  and 
upon  which  the  issuance  by  this  court  of  the 
writ  of  certiorari  is  to  be  determined,  de- 
pends upon  whether  the  statute  gives  the 
county  court  any  authority  to  contract  for 
the  employment  of  said  Robert  Pipkin,  and 
remove  him  from  the  custody  of  the  sheriff 
to  that  of  the  contractor.  Section  1791  under 
consideration,  provides  that  the  county  court 
"shall  have  the  power  to  provide  for  the  em- 
ployment of  all  persons  convicted  of  a  misde- 
meanor and  who  may  be  sentenced  to  impris- 
onment in  the  county  jail,  or  who  may  be 
committed  to  the  county  jail  for  nonpayment 
of  fine."  This  provision  of  the  statute,  by  its 
very  terms,  applies  only  to  i>ersons  convicted 
of  a  misdemeanor,  and  under  well-known 
principles  of  interpretation,  by  naming  one 
class  of  persons,  excludes  all  others.  By  no 
process  of  legal  construction  can  It  be  claim- 
ed that  the  authority  here  given  extends  to 
and  includes  persons  convicted  of  felony. 
The  conviction  of  Robert  Pipkin  for  the  crime 
defined  in  section  1838  of  the  Revised  Stat- 
utes of  1899,  although  the  punishment  assess- 
ed was  imprisonment  in  the  county  jail,  was 
a  conviction  for  a  felony,  and  not  a  misde- 
meanor. Our  statute  in  express  terms  defines 
the  word  "felony"  so  plainly  as  to  leave  no 
shadow  of  doubt  as  to  its  meaning.  Section 
2393  of  the  Revised  Statutes  of  1809  (Ann. 
St  1906,  p.  14C6)  is  as  follows:    "o6C  2393. 
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Felony  defined. — ^The  term  'felony*  when  used 
in  this  or  any  .other  statute,  shall  be  con- 
strued to  mean  any  offense  for  which  the  of- 
fender, on  conrlctlon,  shall  be  liable  by  law 
to  be  punished  with  death  or  imprisonment 
In  the  penitentiary  and  no  other."  This  sec- 
tion has  been  repeatedly  construed  by  the 
courts  of  this  state,  and  It  has  been  uniform- 
ly held  that  an  offense  that  may  be  punished 
by  Imprisonment  in  the  penitentiary,  al- 
though a  fine  or  Jail  sentence  may  be  Inflict- 
ed, or  is  in  fact  inflicted,  will  not  reduce  the 
crime  to'  the  grade  of  a  misdemeanor.  State 
V.  Reeves,  97  Mo.  668,  10  S.  W.  841,  10  Am. 
St.  Rep.  349;  Johnston  v.  State,  7  Mo.  183; 
Ingram  v.  State,  7  Mo.  283 ;  State  ▼.  Green,  66 
Mo.  631 ;  State  v.  Clayton,  100  Mo.  516,  13  S. 
W.  819, 18  Am.  St.  Rep.  665 ;  State  v.  Gllmore, 
28  Mo.  App.  Ml;  State  v.  Melton,  117  Mo. 
618,  23  S.  W.  889.  Furthermore,  the  statute 
has  also  defined  a  misdemeanor.  Section 
2395  of  the  Revised  Statutes  of  1899  is  as 
follows:  "Sec.  2395.  'Misdemeanor.'— The 
term  'misdemeanor,'  as  used  in  this  or  any 
other  statute,  shall  be  construed  as  including 
every  offense  pimlshable  by  fine  or  imprison- 
ment in  a  county  Jail,  or  both."  And  further, 
to  make  assurance  doubly  sure,  section  1838 
«f  the  Revised  Statutes  of  1899,  under  which 
Robert  Pipkin  was  tried  and  convicted,  de- 
clares that  any  person  convicted  of  such 
crime  "shall  be  deemed  guilty  of  a  felony." 
Therefore,  from  every  point  of  view,  it  is 
demonstrated  that  the  county  court  under- 
took, under  section  1791,  to  provide  for  the 
employment  of  a  person  convicted  of  a  fel- 
ony, and  In  so  doing  it  unquestionably  acted 
in  excess  of  Its  Jurisdiction. 

The  safeguarding  of  great  public  interests 
requires  at  our  hands  the  development  of 
another  view  of  this  case.  The  protection  of 
life,  liberty,  and  property,  and  the  orderly 
and  effective  administration  of  the  criminal 
law,  is  always  a  matter  of  paramount  im- 
portance to  society.  It  Is  this  consideration 
that  gives  importance  to  an  authoritative 
construction  of  sections  1791,  1792,  and  1793 
of  the  Revised  Statutes  of  1899,  In  order  to 
determine  whether  they  authorize  county 
courts,  by  contract,  to  remove  prisoners,  duly 
sentenced,  from  the  custody  of  the  sheriff  or 
Jailer.  Section  1791,  as  stated,  provides  that 
county  courts  shall  have  the  power  to  pro- 
vide for  the  employment  of  persons  convicted 
of  a  misdemeanor,  but  gives  no  specific  au- 
thority to  allow  the  contractor  to  take  the 
prisoner  out  of  the  custody  of  the  sheriff  or 
Jailer.  Section  1792  authorizes  county  courts 
to  cause  all  persons  legally  convicted  and 
serving  sentences  in  the  county  Jail,  or  who 
are  detained  therein  for  nonpayment  of  a 
fine,  to  work  on  the  public  roads  or  break 
rock  for  macadamizing  purposes.  Section 
1798  provides  that  the  county  court  may  or- 
der the  sheriff  or  marshal  to  cause  all  such 
persons  to  be  put  to  work  on  public  roads, 
highways,  turnpikes,  or  other  public  works  or 
buildings  In  said  county. 


In  none  of  these  statutes  is  there  express 
authority  given  the  county  courts  to  remove 
prisoners  from  the  custody  of  the  sheriff  or 
Jailer,  and  deliver  them  to  any  contractor. 
If  such  was  the  intention  of  the  liCglslature, 
such  Intention  can  only  be  arrived  at  by  a  ju- 
dicial construction  of  these  statutes.  We  are 
persuaded  that  such  was  not  the  intention  of 
the  Legislature  In  enacting  these  statutes. 
The  practical  effect  of  such  a  construction 
would  be,  lu  many  cases,  to  commute  the  Jail 
sentence  of  the  prisoner  to  a  discharge  on 
payment  of  costs  or  giving  security  for  costs. 
Certainly  such  a  law  would  open  the  door  to 
intolerable  abuses  and  public  scandals.  If, 
as  Is  claimed  in  this  case,  the  contractor  was 
a  relative  or  friend  of  the  prisoner,  and  was 
allowed  to  have  his  custody,  a  convict  who 
after  a  long  and  expensive  trial  had  been 
finally  convicted  and  sentenced  to  a  term  of 
imprisonment  could,  with  the  consent  of  the 
contractor,  be  turned  loose  upon  society.  He 
could  expiate  his  crime  against  society  while 
on  fishing  excursions  and  picnic  trips. 
Again,  there  Is  no  authority  given  by  which 
the  contractor,  if  disposed,  could  compulso- 
rlly  detain  the  prisoner  for  whose  services  he 
bad  contracted,  or,  in  case  of  his  flight,  re- 
capture the  prisoner.  It  is  not  to  be  pre- 
sumed that  the  Legislature  Intended  to  en^ 
act  such  an  absurd  and  unreasonable  law, 
and  to  allow  the  county  court  by  Its  contract 
to  reward  instead  of  punishing  criminals. 
Courts  will  not  construe  laws  so  as  to  make 
their  operation  absurd  and  unreasonable. 
State  ex  rel.  v.  St  L.  &  S.  F.  R.  Co.,  105  Mo. 
App.  207,  79  S.  W.  714;  HUgert  v.  Barber 
Asphalt  Paving  Co.,  107  Mo.  App.  3%,  81  8. 
W.  496;  Citizens'  National  Bank  t.  Graham, 
147  Mo.  250,  48  S.  W.  910;  City  of  St  Josepb 
▼.  Israel  Landis,  54  Mo.  App.  315. 

The  effect  and  consequences  of  any  pro- 
posed construction  of  a  law  may  be  consider- 
ed in  ascertaining  the  probable  Intention  of 
the  lawgivers.  Bowers  v.  Smith,  111  Mo.  45, 
loc.  Cit  50,  20  S.  W.  101,  16  L.  R.  A.  754,  33 
Am.  St  Rep.  491 ;  Kane  et  at  t.  K.  C,  F.  S. 
&  M.  R.  Co.,  112  Mo.  34,  20  S.  W.  532;  Cho- 
teau  V.  M.  P.  R.  Co.,  122  Mo.  375,  22  S.  W. 
458,  30  S.  W.  299 ;  State  ex  rel.  v.  Slover  et 
a].,  126  Mo.  652,  29  S.  W.  Tia  Hence  we  con- 
clude that  under  none  of  the  sections  of  the 
statutes  has  a  county  court  any  authority,  by 
contract,  to  deprive  the  sheriff  and  Jailer  of 
the  county  of  the  custody  of  the  convict  and 
all  orders  and  contracts  for  the  employment 
and  working  of  prisoners,  authorized  by  the 
sections  of  the  statutes  considered,  must  be 
made  subject  to  this  restriction. 

It  is  therefore  adjudged  by  this  court  that 
the  contract  made  by  the  Texas  county  court 
with  Edward  Starna  for  the  employment  and 
services  of  Robert  Pipkin,  and  the  release  of 
the  said  Robert  Pipkin  from  the  custody  of 
the  sheriff  of  Texas  county,  and  all  the  or- 
ders and  proceedings  of  such  county  court 
thereunder,  be  quashed,  vacated,  and  annul- 
led.   AU  concur. 
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1.  Contracts  (|  303*)— Breach— Excuses. 

While,  when  the  law  creates  a  duty,  and 
the  party  is  disabled  to  perform  it  withoat 
any  fault  on  his  part,  and  he  has  no  remedy 
over,  the  law  will  excuse  him,  yet  where  by  his 
own  contract  he  creates  a  charge  or  duty  on  him- 
self, he  is  bound  to  make  it  good  if  be  may, 
notwithstanding  any  accident  by  inevitable  ne- 
cessity, since  he  might  have  provided  against  it 
by  his  contract. 

[Ed,  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |§  140&-1443 ;   Dec.  Dig.  |  303.*] 

2.  Contracts  (J  147*)— Construction. 

The  cardinal  rule  for  the  interpretation  of 
contracts  is  that  the  intention  of  the  parties 
shall  be  effectuated. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  IS  730-743:    Dec.  Dig.  §  147.*J 

3.  Insurance  (|  146*)  —  Contracts  —  Con- 
struction. 

Insurance  contracts  must  be  liberally  con- 
strued in  favor  of  the  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f  295;    Dec.  Dig.  §  146.*] 

4.  Insurance  (8  146*)— Forfeitures. 

In  order  to  work  a  forfeiture  under  an  in- 
surance contract,  it  must  clearly  appear  that 
the  matter  was  within  the  contemplation  of  the 
parties  at  the  time  the  contract  was  entered  in- 
to; and,  if  the  question  be  doubtful,  the  doubt 
idust  be  resolved  against  the  insurer,  and  in 
favor  of  effectuating  the  indemnity. 

[E!d.   Note. — For   other  cases,   see   Insurance, 
Cent.  Dig.  i  295;    Dec  Dig.  $  146.*] 
6.  Insurance  (§  539*)— Accident  Insurance 

—Notice  op  Disabilitt. 

Where  insured  under  an  accident  policy 
was.  by  reason  of  his  injuries  and  of  the  ad- 
ministration of  opiates  in  the  treatment  there- 
of, rendered  unconscious  for  the  period  of  three 
weeks,  he  was  excused  from  complying  with  a 
condition  of  the  policy  re<]uiring  written  notice 
of  injuries  to  be  given  within  10  days,  and  a 
notice  given  within  a  reasonable  time  after  in- 
sured became  conscious  was  sufficient,  especially 
in  view  of  the  fact  that  the  policy  did  not  in- 
clude a  stipulation  requiring  compliance  there- 
with as  to  notice  nnder  such  circumstances. 

[Ei.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1328-1336;   Dec.  Dig.  |  639.*] 

6.  Insurance  (§  646*)— Accident  Insurance 
—  Extrahazardous  Occupation  —  Burden 
of  Proof. 

If,  under  an  accident  policy,  a  certain  oc- 
cupation was  classed  in  the  manual  of  de- 
fendant association  as  hazardous,  rendering  a 
higher  rate  of  premium  necessary,  or  affording 
a  lesser  amount  of  indemnity  with  the  same 
premium  than  that  pertaining  to  the  ordinary 
occupation  of  insured,  it  was  a  matter  within 
the  knowledge  of  insurer,  and  the  burden  rested 
on  it  in  an  action  on  the  poliqy  to  establish 
the  same. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  1653,  1654;    Dec.  Dig.  §  646.*] 

7.  Insurance  (S  146*)  —  Policy  —  Construc- 
tion. 

,  The  conditions  of  an  insurance  policy,  pro- 
viding for  the  forfeiture  of  indemnity  if  insur- 
ed engage  in  an  occupation  or  act  other  than 
that  mentioned  in  the  policy,  are  strictly  con- 
strued against  the  insurer. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Si  295-296 ;    Dec.  Dig.  S  146.*] 


borers  abont  oil  wells,  under  an  extra  hazard 
did  not  amount  to  such  classification  of  labor 
in  handling  gasoline^  there  being  no  specifica- 
tion as  to  the  handling  of  gasoline. 

[Ed.   Note. — For  other  cases,  see  InBunmee, 
Dec  Dig.  S  531.*] 
9.  Appeai,  and  Error  (S  1066*)— Hasuless 

Error— Instructions. 

In  an  action  on  an  accident  policy,  provid- 
ing that  if  insured  was  injured  while  engaged 
in  an  act  or  occupation  classified  as  more  haz- 
ardous than  that  for  which  the  policy  was  is- 
sued, he  should  receive  only  the  indemnity  for 
the  more  hazardous  occupation,  there  being  no 
evidence  that  plaintiff  was  injured  while  so  en- 
gaged, any  inaccuracy  in  submitting  the  ques- 
tion whether  he  was  so  engaged  when  injured 
was  harmless  to  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4220;  Dec  Dig.  8  1066.*] 

Appeal  from  Circuit  Court,  Knox  County; 
Cbarles  D.  Stewart,  Judge. 

Action  by  Darld  J.  Roseberry  against  the 
American  Benevolent  Association.  Judgment 
for  plalntlfl!,  aud  defendant  appeals.  Af- 
firmed. 

O.  D.  Jones  and  E.  S.  Puller,  for  appellant 
F.  H.  McCnUough  and  0.  R.  Fowler,  for  re- 
spondent 

NORTONI,  J.  This  Is  a  suit  on  an  acci- 
dent Insurance  policy.  Plaintiff  recovered, 
and  defendant  appeals. 

It  appears  plaintiff  was  insured  In  the  de- 
fendant company  for  the  period  of  one  year 
in  consideration  of  $1  per  week  premium  paid 
by  taim.  Plaintiff  was  insured  as  a  railroad 
pumpman,  and  under  the  defendant's  classi- 
fication of  risks  relating  to  tuat  vocation. 
The  policy  vouchsafed  Insurance  at  the  rate 
of  $35  per  mouth  during  the  period  of  total 
disability,  provided  the  Insured  received  bodi- 
ly injuries  solely  through  external,  violent 
accidental,  aud  involuntary  means  which 
should  produce  visible  marks  upon  his  body, 
and,  independently  of  all  other  causes.  Im- 
mediately, totally,  and  continuously  disable 
him  from  performing  any  kind  of  labor  or 
business.  It  was  further  provided  that  in  no 
case  should  the  indemnity  exceed  12  consec- 
utive months.  Plaintiff  was  employed  as  a 
railroad  pumpman  at  the  time  of  his  Inju- 
ries. From  this  we  infer  it  was  his  duty  to 
attend  to  the  pumping  of  water  into  the  rail- 
road water  tank  for  the  purpose  of  replenish- 
ing the  supply  of  locomotives.  He  performed 
the  service  at  night  Among  other  things, 
the  railroad  company  maintained  at  the 
place  of  plaintiff's  employment  a  small  gaso- 
line engine.  This  engine  was  not  used  In  con- 
nection with  the  pumping  of  water,  but  in- 
stead was  maintained  for  the  purpose  of 
hauling  cars  of  coal  into  the  coal  chute 
there  situated.  It  seems  the  railroad  main- 
tained a  coal  chute  at  this  point  where  its 
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locomotive  engines  received  coal.  It  was 
necessary,  every  few  days,  to  replenish  the 
supply  of  coal  In  the  chutes,  and  to  do  this 
cars  laden  therewith  were  placed  therein 
and  unloaded.  When  It  was  necessary  to 
remove  a  car  of  coal  from  the  side  track  Into 
the  coal  chutes,  plaintiff  would  operate  the 
gasoline  engine  referred  to  for  that  purpose. 
His  duties  In  respect  of  this  engine  may  not 
have  been  parcel  of  the  duties  pertinent  to 
a  railroad  pumpman,  generally  spealclng; 
nevertheless-  such  duties  were  Incidental  to 
his  employment  in  the  present  Instance,  and 
he  was  required  by  the  railroad  company  to 
perform  them.  While  engaged  in  carrying 
a  bucket  of  gasoline  to  replenish  the  gasoline 
engine,  be  spilled  a  considerable  quantity  of 
the  fluid  upon  his  trouser  legs.  His  trousers 
became  saturated  therewith  from  his  knees  to 
his  ankles.  The  gasoline  with  which  his  trous- 
ers were  thus  saturated  became  Ignited  from 
the  fire  in  his  lantern,  which  was  near.  This 
resulted  in  burning  bis  limbs  from  the  ankles 
to  about  four  Inches  above  his  knees  so  se- 
verely as  to  partially  roast  the  flesh.  The 
physicians  testifled,  not  only  was  the  skin  of 
his  limbs  destroyed,  but  the  muscles  were 
severely  burned  as  well.  The  testimony  tends 
to  prove  that  as  a  result  of  the  pain  Incident 
to  the  bum,  plaintifl!  became  unconscious. 
The  attending  physicians  testifled  that  he 
was  Immediately  placed  under  the  Influence 
of  opiates,  and  so  continued  between  two  and 
three  weeks.  He  was  confined  to  his  bed 
thereafter  for  more  than  eight  months,  and 
rendered  wholly  unable  to  perform  any  kind 
of  labor  or  service  for  more  than  14  months 
after  the  Injury.  In  fact  his  disability  was 
total  for  a  period  greater  than  the  full  term 
for  which  indemnity  was  provided  In  the  poli- 
cy. Although  the  policy  required  that  in 
case  of  accidental  injury,  as  above  Indicated, 
the  insured  should  give  defendant  company 
written  notice  thereof  within  10  days  there- 
after, it-  appears  no  notice  whatever  was 
communicated  to  defendant  in  that  behalf 
until  19  days  after  the  accident  occurred. 
The  stipulation  In  the  policy  touching  this 
matter  is  to  the  effect,  by  its  acceptance, 
plaintiff  agreed  "that  notice  in  writing  on 
blanks  furnished  by  the  association  with 
full  particulars  of  any  disability  or  death 
for  which  claim  is  to  be  made,  must  be  de- 
livered to  the  association  at  St.  Louis,  Mis- 
souri, within  ten  days  after  the  beginning  of 
said  disability  in  order  to  entitle  the  member 
to  indemnity."  This  provision  of  the  policy 
is  Invoked  by  the  defendant,  and  It  is  urged 
that  plaintiff  Is  precluded  thereby  from  any 
recovery  on  the  claim  asserted,  for  the  reason 
the  notice  referred  to  was  not  given  until  19 
days  after  the  date  of  the  injury.  To  excuse 
himself  in  respect  of  this  matter  plaintiff 
himself  testified  that  he  was  in  an  uncon- 
scious state  of  mind  from  the  time  of  his  in- 
Jury  for  nearly  three  weeks  thereafter.  This 
condition  of  mind  was  Induced  by  reason  of 
the  severity  of  his  burns  and  the  opiates  ad- 


ministered by  the  physicians  in  order  to  allay 
his  sufferings.  The  two  physicians  who  at- 
tended him  gave  testimony  to  the  same  effect 
It  appears  notice  was  given  to  the  company 
forthwith  after  the  plalntlfTs  mind  was  re- 
lieved from  the  influence  of  the  opiates.  It 
is  argued  on  the  part  of  defendant  that  these 
facts  are  not  sufficient  to  relieve  the  plaintiff 
of  the  duty  imposed  upon  him  by  the  con- 
tract of  Insurance.  It  Is  said  that  where  a 
person  voluntarily  assumes  an  obligation  by 
contract,  he  is  bound  to  perform  it  or  suffer 
the  consequence,,  notwithstanding  that  acci- 
dent or  necessity  enforced  his  failure  to  per- 
form, and  that  this  is  true  for  the  reason 
he  might  have  provided  against  such  by  con- 
tract. There  can  be  no  doubt  that  the  con- 
dition of  the  policy  above  quoted  requiring 
notice  to  the  company  within  10  days  after 
the  injury  is  a  condition  precedent  to  the 
right  of  the  plaintiff  to  recover,  and  as  a 
rule,  failure  to  perform  such  condition  with- 
in the  time  and  manner  speclfled.  Invalidates 
a  claim  to  indemnity.  McFarland  t.  U.  S. 
Accident  Ass'n,  124  Mo.  204,  27  S.  W.  436; 
Ins.  Co.  V.  Kyle,  11  Mo.  278,  289,  49  Am.  Dec. 
74 ;  McCuUough  v.  Ins.  Co.,  113  Mo.  606,  21 
S.  W.  207 ;  2  Bacon  on  Benefit  Societies  (3d 
Ed.)  S  505.  It  must  be  conceded  that  the 
doctrine  urged  by  defendant  obtains  in  our 
law. 

The  question  In  respect  of  duties  assumed 
by  a  party  through  his  contract,  which  is  nd- 
tber  immoral  nor  against  public  policy,  was 
determined  at  an  early  date  In  the  case  of 
Paradlne  v.  Jane,  Aleyn's  Bep.  of  Cases  be- 
fore the  King's  Bench,  27.  It  is  said  in  that 
case:  "When  the  law  creates  a  duty,  and 
the  party  is  disabled  to  perform  it,  without 
any  default  in  him,  and  he  has  no  remedy 
over,  the  law  will  excuse  him.  But  when 
the  party  by  his  own  contract  creates  a 
charge  or  duty  upon  himself,  he  Is  bound  to 
make  It  good.  If  he  may,  notwithstanding 
any  accident  by  inevitable  necessity,  because 
he  might  have  provided  against  it  by  his  con- 
tract." The  rule  obtains  with  equal  force  la 
our  law,  and  has  been  frequently  quoted  and 
affirmed.  See  Whlttemore  v.  Sills,  76  Mo. 
App.  24S,  251;  Davis  v.  Smith,  15  Mo.  467; 
Harrison  v.  Mo.  Pac.  Ry.  Co.,  74  Mo.  364, 
371,  41  Am.  Rep.  318.  However  this  may  be. 
In  respect  of  insurance  contracts,  the  courts 
have  modified  the  severity  of  the  doctrine  re- 
ferred to  by  appropriate  application  of  other 
pertinent  principles  which  obtain,  with  mote 
or  less  influence,  in  aid  of  effectuating  the 
Indemnity  vouchsafed  therein.  The  funda- 
mental idea  in  insurance  is  that  of  indem- 
nity. It  is  the  prospect  and  hope  of  indem- 
nity In  the  case  of  peril  and  loss  which  in- 
duces the  insured  to  part  with  his  means, 
and  enter  into  the  contract  on  the  one  band, 
and  it  is  the  offer  and  sale  of  indemnity 
against  loss  which  renders  to  the  insurer  the 
means  to  support  his  business  and  accnmo- 
late  profits.  The  cardinal  rule  for  the  inter- 
pretation of  contracts  being  that  the  Inten- 
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tion  of  the  parties  shall  be  effectuated,  tbe 
coorts  have  evolved  a  system  of  principles 
ftom  tbe  elements  of  natural  justice  wblcb 
inhere  in  the  common  law,  peculiar  to  in- 
surance contracts,  to  the  end  of  aiding  the 
Idea  of  Indenmlty  vouchsafed  therein. 
Among  others,  it  is  the  rule  that  Insurance 
contracts  shall  be  construed  liberally  in  fa- 
vor of  the  insurance  and  against  tbe  insurer. 
This  doctrine  obtains,  too,  with  peculiar  force 
in  respect  of  conditions  contained  in  such 
contracts  which  operate  thereon  subsequent 
to  tbe  fact  of  loss  thereunder.  In  other 
words,  the  rule  enjoins  that  such  interpre- 
tation of  the  contract  sliall  be  given  as  will 
effectuate,  and  not  destroy,  the  indemnity, 
onless  the  express  words  contained  therein 
evince  that  tbe  parties  clearly  contemplated 
to  the  contrary.  Lewlne  v.  Sup.  Lodge,  K. 
of  P.,  122  Mo.  App.  547,  99  S.  W.  821;  Mc- 
Farland  v.  Accident  Ass'n,  124  Mo.  204,  216, 
27  S.  W.  436;  McNklly  v.  Ins.  Co.,  137  N. 
T.  3S9,  33  N.  E.  476 ;  Woodmen  Accident  Ass'n 
V.  Pratt  &  Byers,  62  Neb.  673,  87  N.  W.  546, 
55  L.  R.  A.  291,  89  Am.  St  Rep.  777. 

And  then,  too,  a  rule  of  universal  applica- 
tion obtains  ber&  It  is  a  principle  always 
pertinent  where  forfeitures  are  sought  Here 
tbe  principal  features  of  tbe  contract  have 
been  fully  executed.  All  of  tbe  premiums 
have  been  paid,  the  loss  has  accrued,  and  a 
forfeiture  of  tbe  plaintiffs  right  is  sought 
because  of  bis  failure  to  perform  a  condition 
of  tbe  policy  operating  thereon  after  the 
fact  of  the  loss.  Forfeitures  are  not  favored 
In  tbe  law.  Therefore,  in  order  to  work  a 
forfeiture  under  a  contract  it  must  clearly 
appear  that  the  matter  was  within  the  con- 
templation of  the  parties  at  the  time  the  con- 
tract was  entered  into ;  and,  if  tbe  question  be 
doubtful,  tbe  doubt  must  be  resolved  against 
tbe  insurer  and  in  favor  of  effectuating  the 
Indemnity  vouchsafed  by  the  policy.  Lewlne 
V.  Sup.  Lodge,  K.  of  P.,  122  Mo.  App.  647, 
560,  99  S.  W.  821 ;  McParland  v.  D.  S.  Acci- 
dent Ass'n,  124  Mo.  204.  217,  27  S.  W.  436. 
Tbe  principle  obtains  alike  in  another  form 
In  respect  of  forfeiture  sought  under  statutes 
and  by-laws.  Albers  v.  Merchants'  Exch. 
(Mo.  App.)  120  S.  W.  189.  Now  it  must  be 
conceded  that  by  a  literal  interpretation  of 
the  words  of  tbe  policy  requiring  notice  to  be 
given  within  10  days  after  the  accident,  no 
exception  whatever  appears  therein  touching 
a  case  where  tbe  accidental  injury  wholly  in- 
capacitated the  insured  to  perform  the  con- 
dition. It  must  be  conceded  as  well  that  no 
express  words  therein  require  that  such  no- 
tice shall  l>e  given  to  the  insurer,  even  though 
the  happening  of  the  very  contingency  insure 
ed  against  renders  notice  impossible,  unless 
tbe  general  words  suffice  to  that  end.  In 
such  circumstances  we  believe  that  by  at- 
tending to  the  principle  which  directs  for- 
feitures shall  not  be  adjudged  except  in  cases 
obviously  intended  or  clearly  within  the 
terms  of  the  contract  and  to  the  principle  di- 
recting tbe  court  to  such  an  interpretation  as 


will  effectuate  the  purpose  of  awarding  the 
Indemnity  rather  than  to  destroy  it,  the  case 
should  be  treated  as  one  not  contemplated 
by  the  parties  upon  entering  into  tbe  con- 
tract In  other  words,  it  not  appearing  to 
have  been  expressly  provided  for  therein,  we 
are  of  the  opinion  that  the  language  used  re- 
quiring notice  within  10  days  did  not  as  a 
matter  of  law,  include  a  stipulation  requiring 
compliances  therewith  as  to  notice  under  tbe 
circumstances  presented,  and  that  notice  giv- 
en within  a  reasonable  time  after  plaintiff 
became  conscious  will  be  sufficient 

There  are  numerous  well-considered  au- 
thorities In  support  of  this  conclusion.  See 
Comstock  V.  Fraternal  Accident  Ass'n,  116 
Wis.  382,  93  N.  W.  22;  Woodmen  Acct  Ass'n 
V.  Pratt  &  Byers,  62  Neb.  678,  87  N.  W.  646, 
55  L.  R.  A  291,  89  Am.  St  Rep.  777;  Ins. 
Companies  v.  Boykin,  12  Wall.  433,  20  L.  Ed. 
442;  Hayes  v.  Continental  Casualty  Co.,  08 
Mo.  App.  410,  72  S.  W.  135 ;  2  Bacon,  Benefit 
Societies  (3d  Ed.)  |  504.  It  is  very  true  there 
are  high  and  respectable  authorities  to  the 
contrary.  These  cases  proceed  in  affirmance 
of  the  doctrine  that  if  a  party  assumes  an 
obligation  by  contract  be  should  be  held  to 
discharge  it,  notwithstanding  circumstances 
which  render  it  impossible,  for  tbe  reason  he 
should  have  provided  for  such  contingency. 
A  notable  authority  supporting  this  doctrine 
Is  that  of  Gamble  v.  Accident  Ins.  Co.,  4  Ir. 
R.  L.  C.  204.  In  that  case  tbe  stipulation 
requiring  such  notice  was  a  condition  prece- 
dent, and  the  omission  to  give  notice  of  death 
within  the  time,  even  when  tbe  death  was 
instantly  caused  by  the  accident  was  held  to 
be  a  complete  defense.  It  was  said  that,  al- 
though the  insured  because  of  bis  death 
could  not  give  notice,  it  might  have  been  giv- 
en by  any  person  Interested  in  the  policy. 
See,  also,  Patton  v.  Employers'  Liability 
Ass'n,  20  L.  Rep.  (Ir.)  93;  Martin  v.  Equita- 
ble Accident  Ass'n,  61  Hun,  467,  16  N.  X. 
Supp.  279 ;  2  Bacon.  Benefit  Societies  (3d  Ed.) 
(  405.  But,  as  said  by  Mr.  Bacon  (section 
505),  this  is  regarded  as  too  strict  an  applica- 
tion of  the  rule.  Indeed  it  is  so  harsh  in 
its  application  as  to  operate  a  complete  de- 
struction of  the  indemnity  vouchsafed  in  the 
policy  by  the  occurrence  of  the  very  event 
against  which  the  insurer  agrees  to  indem- 
nify. The  policy  of  the  law  is  to  maintain 
contracts,  and  enforce  the  rights  of  parties 
thereunder  when  this  can  be  done  without 
offending  the  ascertained  intention  of  the 
contracting  parties  or  some  legal  principle. 
Therefore,  in  accord  with  tite  principles  above 
discussed,  it  was  held  by  the  Supreme  Court 
of  Nebraska,  where  the  accident  resulted  in 
concussion  of  the  brain,  causing  mental  de- 
rangement, that  during  the  time  of  such  de- 
rangement tbe  duty  of  giving  notice  enjoined 
upon  tbe  insured  by  the  policy  was  excused. 
Woodmen  Accident  Ass'n  v.  Pratt  &  Byers, 
62  Neb.  672,  87  N.  W.  546,  55  L.  R.  A  291,  80 
Am.  St.  Rep.  777.  To  the  same  effect  see 
Comstock   V.   Fraternal  Accident  Ass'n,   116 
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states  said.  In  a  fire  Insurance  case,  tbat  In- 
sanity of  the  Insured  would  operate  to  ex- 
cuse bim  from  giving  notice  of  tlie  loss  wlilch 
the  policy  enjoined.  Insurance  Companies 
V.  Boykln,  12  Wall.  443,  20  L.  Ed.  442.  We 
believe,  too,  the  principle  affirmed  by  our  Su- 
preme Court  in  McFarland  v.  U.  S.  Accident 
Ass'n,  124  Mo.  204.  27  S.  W.  43C,  is  an  anal- 
ogous authority  for  the  conclusion  reached 
In  respect  of  the  mutter  now  in  Judgment. 

It  appears  plaiutiCT  was  mentally  incapaci- 
tated as  a  result  of  the  accident,  and  the  ef- 
fect of  the  opiates  administered  because  of 
the  same,  for  nearly  three  weeks  thereafter, 
and  we  believe  these  facts  to  be  sufficient  in 
law  to  excuse  him  from  performance  of  the 
condition  requiriug  notice  during  such  period, 
and  that  it  was  sufficient  to  communicate 
the  same,  as  he  did,  immediately  after  the 
disability  was  removed.  We  believe,  too,  the 
judgment  of  the  court  should  be  placed  upon 
the  grounds  that  there  are  no  express  words 
In  the  policy  re<iuiring  notice  in  a  case  cir- 
cimistanced  as  tills  one  Is,  and  that  therefore, 
In  aid  of  the  insurance  and  to  the  end  of 
avoiding  a  forfeiture,  it  should  be  adjudged 
that  it  does  not  appear  from  the  general 
words  employed  the  circumstances  presented 
were  within  tlie  coiitomplation  of  the  parties 
at  the  time  the  contract  was  entered  into, 
for  the  reason  such  general  words  do  not,  as 
a  matter  of  law.  Include  the  circumstances  of 
the  case.  On  this  score  we  are  impressed 
with  the  reasoning  of  the  court  in  Comstock 
v.  Fraternal  Ass-n,  116  Wis.  3S2,  93  N.  W.  22. 

As -stated  before,  plaintiff  was  insured  as 
a  railroad  pumpman,  at  the  rate  of  ?35  per 
mouth  for  total  disability.  For  this  insur- 
ance he  paid  a  premium  of  $1  per  week.  His 
injuries  having  been  received  while  engaged 
In  handling  a  bucket  of  gasoline  for  the  pur- 
jiose  of  supplying  the  tank  of  the  gasoline 
engine,  it  Is  argued  that  be  is  entitled  to  re- 
cover only  $25  per  month  therefor.  This  ar- 
gument predicates  upon  the  assertion  that 
the  act  of  handling  or  working  svith  gasoline 
is  classed  by  the  company  as  more  hazardous 
than  the  occupation  of  railroad  pumpman; 
that  is,  that  the  hazard  incident  to  such  oc- 
cupation or  act  Is  classed  in  the  manual  of 
the  company  as  "KE,"  and  that  the  rate  of 
premium,  ifl  a  week,  paid  by  plniutilT  under 
the  provisions  of  the  policy,  entitled  him  to 
indenmlty  at  the.  rate  of  S2."(  per  month  only 
If  injured  while  engaged  In  such  an  occupa- 
tion or  temporary  act.  The  provision  of  the 
iwlicy  touching  the  matter  is  as  follows: 
"Sixth:  Should  the  juenibcr  holding  this 
policy  be  disabled,  fQfrjliy  or  otherwise  while 
engaged  In  any  occn,,  V i^"^  ^^  ^'^^  temporarily 
or  otherwise  or  iy  "^  ^ettormauce  of  any 
act  pertaining  to  ^h^  ^cupation  or  hazard 
classed  In  tlie  ijj„  ^hh  ^  o  xWs  association  as 
more  hazardous  'yHja,     /J^  £  oiie  under  which 


whether  or  not  plaintiff  was 
engaged  In  the  performance  ol 
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hazardous  than  that  of  railrc 
was  submitted  to  the  jury  unde 
The  jury  found  the  issue  on 
favor  of  the  plaintiff,  and  aw 
Indemnity  of  $35  per  month, 
here  that  there  was  error  In  t 
by  which  this  matter  was  subi] 
view  we  take  of  the  case  w( 
criticism  leveled  against  this 
be  wholly  unimportant,  for  it 
was  a  total  failure  of  proof  In 
matter.  Now  if  the  occupatioi 
temiwrary  act  of  handling  gaso! 
ed  in  the  manual  of  the  associ 
hazardous,  and  should  render 
of  premium  or  afford  a  lesser 
denuiity,  for  the  same  premi 
pertaining  to  the  occupation  of  ; 
man,  it  was  a  matter  pecullai 
knowledge  of  the  defendant,  a 
rested  with  It  to  establish  the  i 
Frame  v.  Sovereign  Camp,  etc 
127 ;  2  Bacon,  Benefit  Societies 
Defendant  assumed  this  burd 
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more  hazardous  than  the  occu 
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gaged  either  In  the  occupation, 
in  the  act  of  handling  gasolini 
under  the  hazard  of  "EE."  I 
the  evidence  shows  hazards  so 
surable  at  the  rate  of  $25  pei 
premium  of  $1  per  week.  Bi 
appear  therefrom  that  defem 
classification  whatever  pertain 
gaged  In  the  occupation  or  a( 
gasoline.  From  the  manual 
evidence,  it  appears  that  a  lab 
cloth  and  linoleum  factory  Is  cl; 
It  appears  therefrom  also  that 
gaged  about  an  oil  well  Is  clas 
hazard  of  "RE."  There  Is  not 
contained  in  the  manual  in  ev 
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The  conditions  of  an  insuran( 
provide  for  the  forfeiture  of  a 
of  the  Indemnity  if  the  Insurcc 
occupation  or  act  other  than  t 
in  the  policy  are  strictly  com 
the  Insurer  and  In  favor  of  1 
beneficiary.  2  Bacon,  Benefit  S 
The  rule  Is  adhered  to  with 
affirmance  of  the  doctrine  the  i 
of  Kentucky  ruled,  in  a  case  wl 


keeping  a  saloon  under  the  terms  of  the  poli- 
cy.    Union  Central  Life  Ins.  Co.  v.  Hughes, 
110  Ky.  26,  60  S.  W.  850.    Of  course  this  rule 
of  strict  construction  obtains  as  well  with  re- 
spect to  the  defendant's  manual,  which  Is  re- 
ferred to  by  the  policy  as  the  standard  by 
which  the  forfeiture  Is  to  be  declared,  as  to 
the  policy   Itself;  that  Is  to  say,  the  court 
must  construe  the  provisions  of  the  manual, 
in  respect  to  the  classification  of  occupations 
and  acts  more  hazardous,  strictly  against  the 
insurer,  and  not  allow  an  Intendment  to  de- 
teat  the  indemnity.     But  even  allowing  all 
reasonable    Intendments,    we   are   unable   to 
perceive  how  proof  that  defendant  had  clas- 
sified in  Its  manual  laborers  engaged  about 
an  oilcloth  and  linoleum  factory  under  the 
hazard,  "BE,"  and  had  classified  therein  la- 
)K>rers  about  oil  wells  under  the  same  hazard, 
even  tends  to  prove  that  a  laborer  engaged 
in  the  act  of  handling  gasoline  is  so  classified 
as  well  in  its  manual.    There  Is  not  a  word 
to  be  found  in  the  manual  relating  to  the 
classification  of  hazard  incident  to  the  oc- 
cupation  or   act  of  handling  gasoline.     It, 
therefore,  appears  there  is  no  proof  whatever 
tending  to  support  the  defendant's    theory 
that  at  the  time  of  his  injury  plaintiff  was 
engaged  in  the  performance  of  an  act  pertain- 
ing to  an  occupation  or  hazard  classed  in 
the  manual  of  the  association  as  more  haz- 
ardous than  that  of  a  railroad  pumpman. 
The  issue  in  respect  of  this  matter  should 
not  have  been  submitted  to  the  Jury  at  all. 
The  court  should  have  Instructed  that,  if  the 
Jury  found  for  the  plaintiff,  the  measure  of 
recovery  should  be  at  the  rate  of  $35  per 
month.  Therefore  the  instruction,  even  though 
inaccprate,  was  not  prejudicial. 

The  Judgment  will  be  affirmed.    It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  GOODB,  J.,  concur. 


PARKETON  V.  PUGSLBY. 

(St  Louis  Court  of  Appeals.     Missouri.     Oct. 

2,  1909.) 

1.  Shebitfs  and  Oonstab-les  (8  157*)— Lia- 
BiLirr  on  Official  Bonds. 

Where  a  constable  disregarded  Rev.  St. 
1899,  8  3163  (Ann.  St.  1906,  p.  1799),  requiring 
an  officer  having  an  execution  to  apprise  defend- 
ant tlierein  of  his  right  to  bold  property  exempt 
from  execation,  and  disregarded  the  request  of 
defendant  to  set  aside  his  exemptions,  and  levied 
on  the  property,  some  of  which  was  exempt,  and 
■old  the  same,  an  action  on  his  ofSciaJ  bond 
vonld  lie. 

[Ed.  Kote.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {  360;  Dec.  Dig.  g  157.*] 

2.  ExxMPnoNs  (8  139*)— Wbonqful  Levy— 
Liability  of  Plaintiff  in  Execution. 

To  sustain  an  action  against  the  execution 
plaintiff  for  directing  an  officer  to  do  an  unlaw- 


aot  of  necessary  antecedent  acts. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent.  Dig.  g  166;   Dee.  Dig.  (  139.*] 

3.  Exemptions  (§  139*)  —  Wbongfol  Execu- 
tion—Liability. 

An  officer  seizing  and  selling  property  ab- 

soluteljr  exempt  under  the  statute  may  be  snedi 

either  in  trespass  or  In  trover,  for  conversion. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 

Cent.  Dig.  |  166;    Dec.  Dig.  {  139.*] 

4.  Exemptions  (§  138*)- Wbongful  Exeou- 
TioN— Liability. 

Where  an  officer  seizes  property  absolutely 
exempt  under  the  statute,  and  he  retains  posses- 
sion thereof,  replevin  or  claim  and  delivery 
will  lie  therefor. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  {  166;   Dec.  Dig.  8  138.*] 

5.  Exemptions  (8  146*)  —  Wbongfux  Bxecu- 
TioN— Liability. 

Where  a  plaintiff  in  execution  directs  an 
officer  to  levy  on  and  seize  property  absolutely 
exempt,  the  execution  defendant  may  sue  him 
alone,  or  sue  him  and  the  officer  jointly. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Dec.  Dig.  8  146.*] 

6.  Exemptions  (g  89*)- Waives. 

A  right  of  exemption  is  a  personal  privi- 
lege, and  may  be  waived  by  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  8  112 ;  Dec.  Dig.  §  89.*] 

7.  Exemptions  (8  126*)— Waiver— Effect. 

A  debtor  who  asserts  his  right  of  exemp- 
tion, under  Rev.  St.  1899,  8  3162  (Ann.  St.  1906, 
p.  1797),  authorizing  the  selection  of  proper^ 
in  lieu  of  property  exempt  under  section  3159, 
subds.  1,  2,  thereby  waives  his  right  to  claim 
property  absolutely  exempt  under  section  3159, 
and  any  property  to  be  treated  as  exempt  ac- 
quires the  status  of  exempt  property  only  from 
the  fact  that  it  has  been  selected  by  the  debtor 
in  lieu  of  that  which  is  specifically  exempted  by 
section  3159. 

[Bd.  Note. — For  other  cases,  see  Exemptions, 
Cent.  Dig.  8  154 ;  Dec.  Dig.  8  126.*] 

8.  Exemptions  (8  126*)— Extent. 

Where  property  is  specifically  exempt  by 
statute,  it  continues  to  be  such  until  the  right 
to  it  is  waived ;  but,  where  property  may  be 
rendered  exempt  only  by  virtue  of  selection  by 
the  debtor,  he  must  perform  the  acts  contem- 
plated by  statute  to  render  such  property  ex- 
empt. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent.  Dig.  8  154;   Dec  Dig.  8  126.*] 

9.  Exemptions  (8  126*)  —  Selection  of  Ex- 
empt Pbopebty. 

A  demand  by  an  execution  debtor  that  the 
officer  set  off  his  exemption  in  lieu  of  property 
exempt  by  Rev.  St.  1899,  8  3159,  subds.  1,  2 
(Ann.  St.  1906,  p.  1795),  does  not  operate  to 
render  any  portion  of  the  property  exempt,  as 
the  debtor  must  make  the  selection,  and  the 
officer  may  not  perform  the  act  for  him. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  8  154;    Dec.  Dig.  8  126.*] 

10.  Exemptions  (|  125*)— Selection  of  Ex- 
empt Pbopebty. 

Until  an  execution  debtor  electing  to  take 
property  under  Rev.  St.  1899,  8  3162  (Ann.  St. 
1906,  p.  1797),  in  lieu  of  property  exempt  by 
section  3159,  subds.  1,  2,  makes  his  selection, 
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the  officer  having  the  execution  need  not  sam- 
mon   appraisers,   as  provided  hj  section  3163. 
[EM.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  SS  150-153;    Dec.  Dig.  i  125.*] 

11.  ExEUPnoNB  ({  183*)— WBONorui.  Lkvt— 
Liability. 

In  the  absence  of  a  conspiracy  or  fraud 
operating  to  defeat  the  exemption  right,  plaintiff 
in  execution  is  liable  to  respond  only  as  for  a 
trespass,  when  he  has  directed  a  levy  on,  or  sale 
of,  exempt  property. 

'  [Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  I  161;    Dec  Dig.  i  133.*] 

12.  EZEHFTIONB  ({  98*)  —  WBORGrUi  liKVT — 
LlABIUTT. 

Where  defendant  in  execution  waived  his 
right  of  exemption  under  Rev.  St.  1899,  S  3159, 
subds.  1.  2  (Ann.  St  1906,  p.  179^,  and  failed 
to  impress  the  character  of  exempt  property 
by  making  the  selection  authorized  by  section 
8162,  there  was  a  failure  to  impress  the  char- 
acter of  exempt  property  on  any  of  his  property, 
and  the  plaintiff  in  execution  directing  the  levy 
and  sale  thereof  did  not  direct  the  levy  or  sale 
of  the  exempt  property. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  {{  121-124;   Dec.  Dig.  S  98.*] 

Appeal  from  Circuit  C!ourt,  Stoddard  Coun- 
ty;  J.  L.  Fort,  Judge. 

Action  by  William  Parketon  against  J.  B. 
Pugfsley.  l^Tom  a  Judgment  for  plalntlfl,  de- 
fendant appeals.    Reversed. 

Ralph  Wammack,  for  appellant  H.  S. 
Green,  for  respondent 

NORTONI,  J.  This  Is  a  suit  In  conveiBlon. 
Plaintiff  recovered,  and  defendant  appeals. 

Xbe  controversy  arises  out  of  the  sale 
of  plaintiff's  property  by  the  constable,  un- 
der execution  at  the  Instance  and  request 
of  defendant  The  case  proceeds  upon  the 
theory  that  the  property  levied  upon  and 
sold  by  the  constable  at  the  Instance  of  de- 
fendant was  exempt  from  execution,  and 
therefore  defendant  should  compensate  plain- 
tiff on  account  of  the  wrong  done  in  di- 
recting the  constable  to  sell  the  same,  it 
appears  the  present  defendant  sued  the 
present  plaintiff,  and  recovered  a  judgment 
against  him  on  an  account  for  groceries. 
Execution  was  Issued  on  this  Judgment,  and 
at  the  Instance  and  request  of  the  present 
defendant  the  writ  was  levied  by  the  con- 
stable upon  certain  personal  property  owned 
by  the  present  plaintiff,  who  was  defendant 
In  the  execution.  The  constable  advertised 
the  property  levied  upon,  and  sold  the  same 
at  public  vendue.  The  proceeds  of  the  sale 
amounted  to  nearly  1600,  which  he  applied 
to  the  payment  of  the  judgment  of  the 
present  defendant  againSt  plaintiff,  and  sat- 
Isfled  the  execution.  The  constable  also 
paid  off  two  or  three  small  chattel  mort- 
gages outstanding  against  the  property  levied 
upon  and  sold.  After  paying  off  the  chat- 
tel mortgages  on  the  property  and  satisfy- 
ing the  execution,  there  remained  of  the 
proceeds  of  the  sale  less  than  $20  In  the 
hands  of  the  constable.  The  property  levied 
upon  by  the  constable  and  sold  under  the 


execution  consisted  of  eight  horses,  three 
log  wagons,  six  mllch  cows,  and  four  heif- 
ers. It  appears  this  was  all  of  the  property 
which  the  plaintiff  in  this  action,  the  defend- 
ant in  the  execution,  owned,  unless  It  be  a 
small  amount  of  household  goods,  specially 
exempted  by  the  statute,  and  not  involved 
here.  Plaintiff  here,  and  defendant  In  the 
execution,  was  a  married  man,  the  bead  of 
a  family,  and  resided  with  the  same  in  Stod- 
dard county  in  this  state.  This  suit  Is  not 
against  the  constable  as  for  a  wrongful 
levy  and  sale,  but  Instead  It  is  against  the 
plaintiff  in  the  execution,  under  which  the 
sale  was  bad;  that  Is  to  say,  the  suit  pro- 
ceeds' against  the  creditor  for  having  point- 
ed out  the  property  and  Instructed  the  con- 
stable to  levy  upon  and  sell  the  same  for 
the  purpose  of  satisfying  his  debt 

There  is  no  evidence  whatever  In  the  case 
tending  to  prove  that  the  defendant  con- 
spired In  any  manner  with  the  constable  In 
order  to  defeat  the  exemption  rights  of  the 
present  plaintiff.  On  the  contrary,  the  proof 
only  goes  to  the  effect  that  the  present  de- 
fendant, as  plaintiff  In  the  execution,  point- 
ed out  the  several  head  of  cattle  levied  upon, 
and  directed  the  constable  to  levy  upon  and 
sell  the  same.  However,  a  reasonable  in- 
ference arises  to  the  effect  that  the  defend- 
ant, plaintiff  in  the  execution,  directed  the 
constable  as  well  to  levy  upon  and  sell  the 
several  head  of  horses  mentionM.  The  con- 
stable made  two  visits  to  the  home  of  the 
present  plaintiff  In  order  to  levy  the  writ 
Upon  the  occasion  of  his  first  visit  be  levied 
upon  the  eight  horses,  and  removed  them 
from  plaintiff's  premises.  Not  being  able  to 
locate  the  six  mllch  cows  and  four  heifers 
owned  by  the  present  plaintiff,  who  was  de- 
fendant In  the  execution,  the  present  de- 
fendant, plaintiff  In  the  execution,  accom- 
panied him,  and  pointed  out  the  cattle. 
But  as  said,  there  is  a  reasonable  inference 
arising  from  the  whole  testimony  that  the 
present  defendant  directed  the  constable  to 
levy  upon  and,  sell  the  horses  as  well  as  the 
cattle.  The  suit  is  not  for  the  value  of  such 
property  levied  upon  as  Is  absolutely  exempt 
from  execution  tmder  our  statute,  but  in- 
stead proceeds  upon  the  theory  that  plain- 
tiff waived  his  right  to  the  property  spedflc- 
ally  exempt  and  seeks  a  recovery  as  for 
property  exempt  by  virtue  of  his  selection, 
under  the  provisions  of  our  statute  authoris- 
ing the  Execution  defendant  to  select  |300 
worth  of  other  property  In  lieu  of  that  al- 
lowed under  the  first  and  second  subdivi- 
sions of  section  8159,  Rev.  St  1899  (Ann. 
St  1906,  p.  1795).  The  jury  awarded  platai- 
tiff  a  verdict  of  $300  actual  and  $150  puni- 
tive damages. 

Our  statute  (section  8158)  declares  a  con- 
siderable amount  of  personal  property  to  be 
exempt  from  attacbmoit  and  execatlon 
when    owned   by   the   head   of   a    family. 
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Among  other  things  therein  mentioned  are 
articles  pertaining  to  the  household,  kitch- 
en furniture,  family  wearing  apparel,  etc. 
'With  this  portion  of  the  section  we  are  not 
concerned,  however.  The  first  and  sec- 
ond subdlTlslons  of  that  section  are  as  fol- 
lows: "The  following  property  when  owned 
by  the  bead  of  a  family,  shall  be  exempt 
from  attachment  and  execution:  First,  ten 
head  of  choice  hogs,  ten  head  of  choice 
sheep,  and  the  products  thereof  in  wool, 
yam  or  cloth;  two  cows  and  calves;  two 
plows,  one  ax,  one  hoe  and  one  set  of  plow 
gears,  and  all  necessary  farm  Implements 
for  the  use  of  one  man;  second,  two  work 
animals  and  feed  of  the  value  of  twenty- 
five  dollars  for  the  stock  above  exempted." 
Another  section  of  the  statute  (section  3162, 
p.  1707)  provides  that  each  head  of  a  fami- 
ly, at  his  election,  In  lieu  of  the  property 
mentioned  In  the  first  and  second  subdivi- 
sions of  section  3159  last  quoted,  may  se- 
lect and  hold  exempt  from  execution  any 
other  property,  real,  personal,  or  mixed,  or 
debts  and  wages  not  exceeding  In  value  the 
amount  of  $300.  It  seems  plaintiff,  who  was 
defendant  in  the  execution,  did  not  own  all 
of  the  Items  of  property  mentioned  In  the 
first  and  second  subdivisions  of  section  3158 
quoted.  Therefore  he  preferred  to  select 
other  property  In  lieu  thereof,  as  author- 
ized by  the  provisions  of  section  31C2.  How- 
ever this  may  be,  he  made  no  selection  of 
the  property  whatever.  At  the  time  the  con- 
stable made  ttie  levy,  and  possibly  a  second 
time  before  the  sale  was  made,  plaintiff 
said  to  the  constable:  "I  demand  you  to 
set  aside  my  exemptions."  The  constable 
gave  no  heed  whatever  to  this  demand,  but, 
on  the  contrary,  proceeded  with  the  levy, 
and  in  due  time  sold  the  property  at  execu- 
tion sale.  Another  section  of  our  statutes 
(section  3163,  p.  1799)  enjoins  the  duty  up- 
on the  officer  holding  the  execution  to  ap- 
prise the  person  against  whom  the  execu- 
tion is  Issued  of  his  exemption  rights  under 
sections  3169  and  3162.  That  section  is  as 
follows:  "It  shall  be  the  duty  of  the  offi- 
cer in  whose  hands  any  execution  may  come, 
before  he  shall  levy  the  same,  to  apprise 
the  person  against  whom  such  execution 
has  issued  of  the  property  exempt  under 
sections  3158,  8159  and  3162,  and  his  right 
to  bold  the  same  as  exempt  from  attachment 
and  execution;  and  such  officer  shall  sum- 
mons from  the  neighborhood  three  disin- 
terested householders,  who,  after  being  sworn 
honestly  and  impartially  to  appraise  the 
property  exhibited  to  them,  shall  proceed  to 
appraise  and  set  apart  to  said  defendant  the 
property  exempt  to  him  under  this  chapter." 
We  have  recently  declared  the  provisions 
of  this  section  to  be  mandatory.  Irondale 
Bank  v.  TerrlU,  135  Mo.  App.  472,  116  S.  W. 
481.  And  we  entertain  no  doubt  whatever 
that,  were  this  an  action  against  the  con- 
stable on  his  official  bond  for  a  breach  of 
this  obligation,  enjoined  by  the  statute,  a  re- 


covery should  be  sustained  on  the  facts  of 
this  case.  This,  for  the  reason  the  constable 
not  only  disregarded  the  pointed  command 
of  the  statute  by  falling  to  Inform  the  pres- 
ent plalntltr,  who  was  defendant  in  the  exe- 
cution, of  his  rights  thereunder,  but  he  dis- 
regarded the  request  of  the  plaintiff  as  well. 
Especially  is  this  true  in  view  of  the  fact 
that  plaintiff  here,  and  defendant  In  the  exe- 
cution, demanded  that  the  constable  should 
set  aside  his  exemption.  Such  conduct  on 
the  part  of  the  levying  officer  has  been  de- 
nounced by  our  Supreme  Court  as  wrongful, 
oppressive,  and  contrary  to  the  mandate  of 
the  statute.  It  was  said,  too,  that  it  render- 
ed the  constable  liable  to  an  action  on  his 
bond.  State,  to  Use  of  Regan,  v.  Romer,  44 
Mo.  09.  However  this  may  be,  the  doctrine 
referred  to  does  not  obtain  against  the  present 
defendant  on  the  facts  of  the  case  now  In 
Judgment.  An  action  against  the  constable 
on  his  bond,  under  the  circumstances  stated, 
predicates  and  proceeds  upon  the  obligation 
enjoined  against  the  constable  by  the  statute 
quoted;  whereas,  in  the  present  action 
against  the  plaintiff  in  the  execution — that  is, 
in  the  present  action  against  the  creditor  who 
pointed  out  the  property  and  directed  the  con- 
stable to  levy  upon  and  sell  the  same — there 
is  no  particular  obligation  enjoined  by  law 
commanding  the  creditor  to  notify  the  de- 
fendant in  the  execution  of  his  exemption 
rights,  and  there  is  no  bond  of  the  creditor 
by  which  such  statutory  obligation  is  as- 
sumed. This  suit,  instead  of  proceeding  on 
the  obligation  enjoined  by  the  statute  upon 
the  constable,  proceeds  upon  the  theory  that 
the  plaintiff  In  the  execution  directed  the 
constable  to  do  an  unlawful  act  in  selling  the 
property  which  was  exempt  from  levy  and 
sale.  Therefore,  in  order  to  sustain  the  ac- 
tion, it  is  essential  for  the  property  levied  up- 
on and  sold  to  be  exempt;  that  is  to  say, 
if  it  be  not  property  specifically  exempted  by 
the  statute,  it  is  essential  for  it  to  have 
been  brought  within  the  protection  of  the 
statute  by  the  performance  of  the  necessary 
antecedent  acts  on  the  part  of  the  execution 
defendant.  Wymond  v.  Amsbury,  2  Colo.  213 ; 
Plnley  v.  Barker,  110  Mo.  408,  20  S.  W.  177; 
Davis  V.  Williamson,  68  Mo.  App.  807;  Alt 
V.  Lafayette  Bank,  9  Mo.  App.  91. 

There  can  be  no  doubt  of  the  general  doc- 
trine that  where  the  officer  seizes  upon  and 
sells  property  absolutely  exempt  under  the 
statute,  he  may  be  proceeded  against  for 
damages.  He  may  be  sued  either  in  trespass 
or  in  trover  as  for  conversion,  and  indeed, 
when  the  property  is  still  in  his  possession, 
and  before  the  sale,  an  action  for  replevin  or 
claim  and  delivery  will  lie.  This  doctrlde 
obtains  with  respect  to  such  items  of  prop- 
erty as  are  specifically  exempted  by  the  stat- 
ute for  the  reason  such  property  is  not  sub- 
ject to  levy  in  the  first  Instance,  and  the 
officer  is  therefore  a  trespasser.  Under  such 
circumstances  the  obligation  of  the  officer  to 
answer  for  his  wrong  obtains,  wholly  Irres- 
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the  trespass.  12  Amer.  &  Eng.  Ency.  Law 
(2d  Ed.)  249,  230 ;  State  v.  Moore,  19  Mo.  3C9, 
61  Am.  Dec.  563;  Elsenbauer  v.  Dill,  6  Ind. 
App.  188,  33  N.  B.  220 ;  Whlttlngton  v.  Pence 
(Ky.  1807)  38  S.  W.  843,  IS  Ky.  Law  Rep. 
942;  Wyckoff  v.  Wyllls,  8  Mich.  48;  Castile 
V.  Ford,  53  Neb.  507,  73  N.  W.  945;  Llvor 
V.  Orser,  5  Duer  (N.  T.)  501 ;  Com.  v.  Stock- 
ton, 5  T.  B.  Mon.  (Ky.)  192.  The  IdenUcal 
doctrine  last  referred  to  obtains  as  well  with 
respect  to  a  creditor  or  plaintiff  In  the  execu- 
tion who  directs  an  officer  to  levy  upon  and 
sell  exempt  property  thereunder,  or  otherwise 
participates  In  such  a  trespass.  Such  credl- 
Itor  or  plaintiCf  in  the  execution  Is  liable  for 
the  trespass  or  conversion  to  the  same  extent 
as  the  officer,  and  the  execution  defendant 
may  maintain  an  action  for  damages,  either 
agalust  him  alone,  or  against  him  and  the 
officer  Jointly.  However,  it  U  fundamental 
to  this  doctrine  that  the  property  levied  upon' 
and  sold  by  tlie  officer,  or  by  direction  of  the 
creditor  or  plaintiff  In  the  execution,  must 
be  exempt  from  levy  and  sale.  On  this  prop- 
osition authorities  are  abundant  throughout 
tne  American  Jurisdictions  where  the  prin- 
ciples of  the  common  law  prevail.  Mitchell 
Y.  Corbin,  91  Ala.  599,  8  South.  810;  Atkin- 
son V.  Catcher,  23  Ark.  101 ;  Haswell  v.  Par- 
sons, 15  Cal.  206,  76  Am.  Dec.  480;  Pate  v. 
Swami,  7  Blackf.  (Ind.)  500;  Huseman  v. 
Sims,  104  Ind.  317,  4  N.  E.  42;  Douch  v. 
Rahner,  Gl  Ind.  64;  Mullaney  v.  Humes,  48 
Kan.  308,  29  Pac.  691;  Collett  v.  Jones,  7 
B.  Mon.  (Ky.)  586;  Spencer  v.  Brighton,  49 
Me.  320 ;  Walcot  v.  Pomeroy,  2  Pick.  (Mass.) 
121;  Murpuy  v.  Sherman,  25  Minn.  196; 
Matthews  v.  Redwlne,  25  Miss.  99 ;  Albrecht 
V.  Treitschke,  17  Neb.  205,  22  N.  W.  418; 
Union  Pac.  Ry.  Co.  v.  Smersh,  22  Neb.  751, 
36  N.  W.  139,  3  Am.  St.  Rep.  290 ;  O'Connor 
V.  Walter,  37  Neb.  267,  55  N.  W.  867,  23  L. 
U.  A.  650,  40  Am.  St.  Rep.  486;  Murray  v. 
Mace,  41  Neb.  60,  59  N.  W.  387,  43  Am.  St. 
Rep.  GC4 ;  Castile  v.  Ford,  53  Neb.  507,  73  N. 
W.  945;  Elder  v.  Frevert,  18  Nev.  446,  5 
Pac.  69 ;  Botmel  v.  Dunn,  29  N.  J.  Law,  435 ; 
Pozzonl  v.  Henderson,  2  E.  D.  Smith  (N.  Y.) 
146;  Wilson  v.  McElroy,  32  Pa.  82;  Gllle- 
land  V.  Rhoads,  34  Pa.  187 ;  Alsup  v.  Jordan, 
69  Tex.  300,  6  S.  W.  831,  5  Am.  St.  Rep.  53 ; 
Hart  V.  Hyde,  5  Vt.  328;  12  Amer.  &  Eng. 
Ency.  Law  (2d  Ed.)  250. 

As  before  stated,  this  salt  predicates  and 
proceeds  upon  the  doctrine  referred  to;  that 
Is,  upon  the  theory  that  the  present  defend- 
ant, who  was  the  creditor  and  plaintiff  In  the 
execution,  pointed  out  the  property,  and  di- 
rected the  ooastable  to  levy  upon  and  sell 
the  same.  Now  It  appears  that  the  constable 
levied  upon  all  of  the  cattle  and  all  of  the 
horses  owned  by  the  plaintiff,  who  was  de- 
fendant in  the  execution-  '^^^^  ^^°^  *™®' 
he  levied  upon  and  g  *  j  »t  ^cast  two  horses 
and  two  cows  which  '^e  a^^olutely  exempt. 
Had  the  plaintiff  ^^  ^e^ t  ^°  *°  **'  ^*  ""'*'*' 
have  recovered  In    ^^i  ^     ^^^  *^®  '*^^®  <** 


second  subdivisions  of  section  3159,  these  ani- 
mals are  rendered  absolutely  exempt  from 
levy  In  the  first  Instance.  Be  this  as  it  may, 
the  right  of  exemption  Is  a  personal  privi- 
lege, which  the  debtor  may  waive  if  he  cboos- 
es  to  do  so.  Osborne  v.  Schutt,  67  Mo.  712; 
Hombs  y.  CJorbln,  20  Mo.  App.  497;  Stotes- 
bury  V.  Klrtland,  35  Mo.  App.  148.  155. 
By  asserting  his  right  of  election  under  seo 
tlon  3162  to  take  |300  worth  of  other  prop- 
erty in  lieu  of  that  rendered  absolutely  ex 
empt  in  the  first  and  second  subdivisions  of 
section  3159,  plaintiff  waived  his  right  to 
claim  the  two  horses  and  two  cows  referred 
to  as  exempt  under  the  provisions  of  section 
3159;  that  is  to  say,  having  elected  to  pro- 
ceed for  the  full  $300  value  under  the  statute 
affording  him  the  right  of  election  In  that 
behalf,  he  voluntarily  surrendered  his  right 
to  claim  the  two  horses  and  two  cows  as  oth- 
erwise absolutely  exempt.  Therefore  in  this 
proceeding,  if  such  property  (the  two  horses 
and  two  cows)  Is  to  be  treated  as  exempt 
at  all,  it  must  acquire  the  character  or  sta- 
tus of  exemption  from  the  fact  that  It  has 
been  selected  by  him,  along  with  other  prop- 
erty. In  lieu  of  that  which  is  specifically  ex- 
empted by  the  provisions  of  section  3159. 
This  for  the  reason  that  by  electing  to  pro- 
ceed for  the  $300  in  value  under  section  3162, 
plaintiff  waived  bis  right  to  the  absolute  ex- 
emption In  respect  of  the  two  horses  and 
two  cows.  Now  It  appears  that  the  plaintiff, 
who  was  defendant  in  the  execution,  made 
no  selection  whatever  touching  the  property 
which  be  desired  to  retain  as  exempt  In  lieu 
of  that  specified  in  subdivisions  1  and  2  of 
section  3159.  When  property  is  specifically 
exempt  by  the  statute,  It  of  course  continues 
to  be  such  until  the  right  with  respect  to  It 
Is  waived  for  the  reason  that  the  statute 
has  pointed  out  and  designated  it  as  exempt 
However,  the  rule  Is  not  identical  with  re- 
spect to  that  property  which  may  be  ren- 
dered exempt  only  by  virtue  of  the  choosing 
of  or  selection  by  the  debtor.  In  such  cases, 
the  property  not  being  specifically  exempt 
by  the  statute.  It  appears  to  be  primarily 
subject  to  levy  and  sale,  and  it  is  essential 
for  the  execution  debtor,  not  only  to  assert 
his  right,  but  to  perform  such  other  antece- 
dent acts  as  are  contemplated  by  tlie  statute 
in  order  to  Impress  the  character  of  exemp- 
tion upon  it  In  other  words,  the  property 
absolutely  exempt  Is  rendered  so  by  specifica- 
tion of  the  statute,  while  property  which 
attains  the  status  of  exemption  only  through 
the  act  of  selection  or  choice  by  the  execu- 
tion debtor  Is  impressed  with  the  character 
of  exemption  by  the  commingling  of  the  au- 
thority to  that  end  conferred  by  the  statute, 
and  the  specific  acts  required  on  the  part 
of  the  execution  debtor.  Such  property  la 
afforded  the  protection  of  the  statute  as 
exempted  property  only  after  it  has  actually 
been  selected  as  exempt. 
Our  Supreme  Court  has  pointedly  decided 


to  notify  the  defendant  In  tbe  execution  of 
bis  right  to  select  certain  property  cannot 
Impress  the  right  of  exemption  upon  it,  if 
it  has  never  been  selected  by  the  debtor  as 
exempt  in  lieu  of  other  property.  In  that 
case,  the  court  said:  "Until  the  selection  Is 
made  the  property  is  subject  to  levy."  Fin- 
ley  V.  Barker,  110  Mo.  408,  20  S.  W.  177. 
See,  also,  Davis  v.  WllliamBon,  68  Mo.  App. 
307;  Stewart  v.  Stewart,  65  Mo.  App.  ^663. 
Although  the  officer  must  inform  the  debtor 
of  his  right  of  selection,  tbe  principle  runs 
through  the  law  to  the  effect  that,  where  the 
property  is  not  itself  exempt,  tbe  debtor 
should  manifest  his  intention  In  that  behalf 
by  actually  selecting  tbe  same  In  lieu  of  tbe 
other  property  which  Is  specifically  exempt. 
Alt  T.  Lafayette  Bank,  9  Mo.  App.  91,  95. 
It  has  been  decided,  too,  by  a  court  of 
high  authority,  that  the  mere  demand  by 
an  execution  defendant  of  his  right  to  select 
the  property  or  demand  upon  the  officer  to 
set  off  his  exemptions  is  not  -  equivalent  to 
making  a  selection.  In  that  case  it  is  said: 
"It  is  not  the  duty  of  the  constable  to  set 
apart  the  exempt  property,  unless  the  claim- 
ant pointed  out  such  property,  when  tbe  sei- 
zure embraced  other  property  rightfully  tak- 
en, and  the  exempt  property  was  not  specif- 
ically exempt  by  statute."  Schwartz  v.  Blrn- 
baum,  21  Colo.  21,  26,  39  Pae.  416;  Davis  v. 
Williamson,  68  Mo.  App.  307.  See,  also,  Wy- 
mond  V.  Amsbury,  2  Colo.  213;  Thompson 
on  Homesteads  &  Exemptions,  !  879;  12 
Amer.  &  Eng.  Ency.  Law  (2d  Ed.)  233,  234. 
It  therefore  appears,  even  though  plaintiff, 
who  was  defendant  In  the  execution,  demand- 
ed the  constable  to  set  off  his  exemptions 
without  selecting  the  property  he  desired  as 
exempt  In  lieu  of  that  mentioned  in  the  first 
and  second  subdivisions  of  section  8159,  this 
demand  did  not  operate  to  render  any  por- 
tion of  such  property  exempt,  for  the  reason 
It  devolved  upon  him  to  select  the  same.  The 
constable  could  not  perform  the  act  of  se- 
lecting the  property  for  him.  The  execution 
debtor  alone  Is  given  authority  by  the  stat- 
ute to  make  the  selection.  Davis  v.  William- 
son, 68  Mo.  App.  SOT;  Flnley  v.  Barker,  110 
Mo.  408,  20  S.  W.  177;  Alt  T.  Lafayette 
Bank,  9  Mo.  App.  91,  95. 

The  provision  In  section  S163,  to  tbe  effect 
that  the  officer  shall  summon  from  the  neigh- 
borhood three  disinterested  householders  to 
appraise  the  property  exhibited  to  them,  and 
set  apart  the  same  to  the  defendant  as  ex- 
empt, does  not  obtain  on  the  facts  of  this 
case  in  a  suit  against  the  creditor  or  plain- 
tifC  in  the  execution,  until  after  the  execution 
defendant  has  actually  made  the  selection. 
The  statute  (section  3162)  authorizes  him  to 
select  property  to  the  value  of  $300  In  lieu 
of  that  mentioned  in  the  first  and  second  sub- 
division of  section  3159.  We  understand  that 
the  appraisers  to  be  assembled  by  the  officer 
are  to  give  Judgment  upon  the  property  cjios- 
en  by  the  execution  debtor  after  its  selectldh. 


fluence  In  the  particular  circumstances  o 
this  case.  None  of  the  property  involved  li 
this  suit  having  been  selected  by  the  plain 
tlfl,  who  was  defendant  in  the  execution 
n(me  of  it  acquired  the  character  of  exempt 
property.  It  not  having  acquired  the  char- 
acter of  exempt  property,  the  prerogatives 
incident  thereto  did  not  attach  to  It.  Under 
the  circumstances  of  the  case,  all  of  tbe  prop- 
erty Involved,  save  the  two  horses  and  two 
cows  mentioned,  was  primarily  subject  to 
levy  under  the  execution.  It  being  primarily 
subject  to  tbe  levy,  it  was  subject  to  sale 
as  well,  for  the  reason  the  defendant  In  the 
execution,  plaintiff  here,  omitted  to  perform 
the  essential  act  of  selection  which  would 
operate  to  impress  the  right  of  exemption 
upon  It  Touching  the  matter  of  the  two 
horses  and  two  cows  absolutely  exempt  In 
the  first  Instance,  the  right  of  absolute  ex- 
emption as  to  them  was  voluntarily  waived. 
In  so  far  as  this  defendant,  the  creditor,  is 
concerned,  by  the  institution  and  prosecution 
of  this  suit.  Such  waiver  essentially  results 
in  the  circumstances  of  the  case.  The  as- 
sertion of  tbe  right  to  property  valued  at 
$300  imder  section  3162,  in  lieu  of  the  abso- 
lute exception  allowed  by  the  first  and  second 
subdivisions  of  section  3159,  in  and  of  itself 
Involves  a  renunciation  of  all  right  to  the 
absolute  exemption  afforded  by  the  two  sub- 
divisions referred  to.  The  two  are  Incon- 
sistent; one  may  assert  either,  but  not  both. 
In  the  absence  of  a  conspiracy  or  fraud  op- 
erating to  defeat  the  exemption  right  tbe 
plakitlff  In  the  execution  or  creditor  Is  liable 
to  respond  only  as  for  a  trespass,  when  he 
has  directed  a  levy  upon  or  sale  of  exempt 
property.  The  trespass  In  such  cases  is  in- 
volved in  the  wrongful  Intermeddling  with 
such  property  as  Is  in  tbe  first  Instance,  or 
has  attained  the  character  of,  exempted 
property.  Such  property  Is  free  from  the 
creditor's  Interference  by  virtue  of  the  pro- 
tection afforded  by  the  statute,  and  should 
not  be  molested.  If,  however,  it  is  not  specif- 
ically exempt,  it  must  be  actually  selected  by 
the  creditor  in  order  to  take  on  the  character 
of  exempt  property.  It  apiwaring  that  the 
plaintiff,  defendant  In  the  execution,  waived 
bis  right  of  exemption  under  section  3159,  In 
respect  of  the  two  horses  and  two  cows  ab- 
solutely exempt  In  the  first  Instance,  and 
that  he  failed  to  Impress  the  character  of 
exempt  property  upon  any  of  that  Involved 
by  making  the  selection  required  by  the 
statute,  it  Is  clear  tbe  defendant  creditor 
neither  aided  nor  directed  the  levy  upon,  or 
sale  of,  exempt  property,  for  the  very  sim- 
ple reason  that  the  property  had  not  acquired 
tbe  character  of  exempt  property,  which  is 
essential  to  support  the  present  action. 

For  the  reasons  given,  the  Judgment  should 
be  reversed.    It  Is  so  ordered. 

REYNOLDS,  P.  X,  and  GOODS,  X,  concur. 
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BAKER  et  al.  t.  MODERN  WOODMEN  OF 

AMERICA. 

<St  Iiouts  Court  of  Appealg.     Missouri.    Tan« 

22,  1909.    Rehearing  Denied  Oct.  19,  1909.) 

1.  Appeal  and  Errob  ({  878*)— Rkview— Ih- 
structions  aoainbt  appellee. 

The  correctness  of  an  instruction  unfavor- 
able to  plaintiffs  cannot  be  considered,  there  bar- 
ing been  an  appeal  only  by  defendant. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  3573;    Dec.  Dig.  )  87a*] 

2.  Inbubancx  (I  748*)— Forfeiture  of  Irsub- 
ANCE— "CoNVicnow"   OF  Insured— Abats- 

UENT. 

Within  the  certificate  of  insurance  and  by- 
laws of  a  beneficiary  society,  providing  that 
the  certificate  shall  be  void  if  insured  be  "con- 
victed" of  a  felony,  there  was  no  conviction 
though  he  was  tried  for  a  felony,  verdict  was 
returned  against  him,  and  sentence  of  impris- 
onment imposed,  appeal  having  been  granted 
him,  supersedeas  bond  having  Iieen  approved, 
and  he  having  been  let  to  bail,  with  the  resnit, 
under  Rev.  St  1890,  S  2698  (Ann.  St.  1906,  p. 
1590),  of  suspending  enforcement  of  sentence 
and  judgment,  and  he  having  died  pending  ac- 
tion on  the  case  by  the  Supreme  Court,  the 
"abatement"  by  his  death  not  being  simply  of 
the  appeal,  hut  of  the  prosecution  and  the 
liability  to  prosecution,  leaving  the  case  as 
though  no  prosecution  had  ever  been  entered 
against  him. 

[Ed.  ;Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  748.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1584-1591.] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;  Henry  C.  Rlley,  Judge. 

Action  by  Ollie  Baker  and  others  against 
the  Modern  Woodmen  of  America.  Judgment 
for  plaintiffs.    Defendant  appeals.    Affirmed. 

Defendant,  a  fraternal  beneficiary  society, 
organized  under  the  laws  of  the  state  of 
Illinois,  a  corporation  authorized  to  furnish 
life  Indemnity  or  pecuniary  benefits  to  the 
widows,  heirs,  and  devisees  of  deceased  mem- 
bers, or  accident  or  permanent  disability  In- 
demnity to  members  thereof,  and  authorized 
to  do  business  in  this  state  under  the  laws 
of  the  state  relating  to  such  societies,  Issued 
to  one  James  Moat  Baker  a  benefit  certif- 
icate whereby  it  agreed  to  pay  the  sum  of 
$2,000  upon  his  death  to  his  beneficiaries,  who 
In  this  case  are  his  widow  and  minor  son, 
plaintiffs  herein,  the  latter  suing  by  guardian 
and  curator.  It  is  stated  tn  the  certificate 
of  membership  that  this  sum  is  payable  upon 
the  death  of  James  Moat  Baker,  who  was  a 
member  of  Cottonwood  Camp  of  the  order, 
only  upon  all  the  conditions  contained  in  the 
application,  certificate,  and  the  by-laws  of 
the  society,  as  existing  when  the  certificate 
Issued,  or  as  they  may  be  thereafter  modified, 
amended,  or  enacted,  being  fully  complied 
with.  The  application  for  membership  is 
made  a  part  of  the  certificate,  and  the  literal 
truth  of  all  statements  in  it  are  warranted, 
it  being  provided  that,  if  the  application  is 
not  literally  true,  the  benefit  certificate  shall 
be  null  and  void;   that  It  is  Issued  in  con- 


sideration of  the  warranties  of  agreements 
in  the  application  and  in  consideration  of  tbe 
payment  of  assessments,  and  it  is  provided 
by  the  fifth  paragraph  of  the  certificate  that 
if  the  member  holding  this  certificate  "shall 
be  expelled  from  this  mxAetj,  or  become  In- 
temperate in  the  use  of  alcoholic  drinkai; 
*  *  ♦  or  If  he  shall  be  convicted  of  a 
crime  or  felony,  the  punishment  for  wUd> 
may  be  imprisonment  in  the  penitentiary, 
after  being  adopted  into  this  society,  •  •  « 
then  this  certificate  shall  be  null  and  void 
and  of  no  effect,  and  all  moneys  which  have 
been  paid,  and  all  rights  and  benefits  which 
may  have  accrued,  on  account  of  this  certif- 
icate, shall  be  absolutely  forfeited,  and  this 
certificate  become  null  and  void."  It  Is 
further  provided  in  the  eighth  paragraph  of 
the  certificate  that  it  shall  be  subject  to  for- 
feiture for  any  causes  of  forfeiture  now  or 
hereafter  prescribed  by  the  society  by  Its 
by-laws. 

The  plaintiff,  Ollle  Baker,  descrll>ed  as  wife 
of  James  Moat  Baker,  is  designated  as  the' 
person  to  receive  $1,000  of  the  $2,000,  and 
Harrison  Baker,  the  son,  is  designated  as 
the  person  to  receive  $1,000.  It  is  not  con- 
sidered necessary  to  set  out  other  provisions 
of  the  application  or  of  the  certificate  or  of 
the  by-laws  of  the  defendant  any  further 
than  to  state  that  by  section  12  of  the  by- 
laws it  is  specifically  provided,  among  other 
things,  that  should  any  person,  a  member  of 
the  society,  thereafter  be  convicted  of  a  fel- 
ony after  being  adopted  In  this  society,  "the 
punishment  for  which  shall  be  imprisonment 
in  a  penitentiary,  state  prison,  state  reform- 
atory, house  of  correction,  or  other  state  or 
federal  penal  institution,  he  shall,  ipso  facto, 
forfeit  all  payments  made  by  him,  and  all 
rights  as  a  member  of  this  society,  either 
social  or  beneficial,  and  his  certificate  shall 
thereby  become  absolutely  null  and  void, 
without  any  action  on  the  part  of  his  local 
camp,  the  bead  camp,  or  of  this  society,  or 
of  any  of  the  officers  thereof;  and  the  pay- 
ment by  him  of  any  dues  or  assessments, 
thereafter  made,  or  the  acceptance  thereof  by 
the  officers  of  his  local  camp,  or  of  the  bead 
camp,  or  of  this  society,  shall  not  have  tbe 
effect  of  waiving  such  forfeiture  or  rein- 
stating 'such  certificate  holder  to  any  rights, 
benefits,  or  privileges  as  a  m«nber  of  this 
society." 

Section  85  of  the  by-laws  provides  that  no 
officer,  nor  any  local  camp  officer,  la  author- 
ized or  permitted  to  waive  any  provision  of 
the  by-laws  "which  relate  to  the  contract  tat 
the  payment  of  benefits  between  the  members 
and  the  society,"  and  section  248  provides 
that  no  local  camp,  nor  any  of  the  ofBcers 
thereof,  shall  have  the  right  or  power  to 
waive  any  of  the  provisions  of  the  by-laws  of 
the  society. 

Section  27S  provides  that  the  clerk  of  the 
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local  camp  Is  the  agent  of  the  camp  and  no! 
the  agent  of  the  head  camp,  and  that  no 
act  or  omission  on  his  part  shall  hare  the 
eCFect  of  creating  a  liability  on  the  part  of  the 
society,  or  waive  any  right  or  Immunity  be-' 
longing  to  It 

Section  278  forbids  the  camp  clerk  to  know- 
ingly receive  assessments  or  dues  from  any 
person,  "who,  after  his  adoption  into  this 
society,  shall  have  been  convicted  of  a  crime 
or  felony ;  punishment  for  which  may  be  im- 
prisonment in  the  penitentiary,  provided, 
however,  that  the  receipt,  retention,  or  trans- 
mission to  the  head  camp,  of  such  dues  or 
assessments  shall  not  have  the  effect  of 
waiving  the  forfeiture  of  the  certificate  of 
such  member,  or  secure  to  him  any  rights 
whatever." 

Section  335  reads:  "If  any  person,  after 
becoming  a  member  of  this  society,  shall  be 
convicted  of  a  crime  or  felony,  the  punish- 
ment  for  which  may  be  imprisonment  in  the 
I>enltentiary,  he  shall  by  such  conviction  be 
exi)elled  from  the  society  without  any  ac- 
tion being  taken  by  the  local  camp,  execu- 
tive council,  head  camp,  or  any  of  the  oflBcers 
of  the  society." 

The  certificate,  application,  and  by-laws 
are  all  properly  pleaded  and  are  all  In 
evidence.  It  was  in  evidence  in  the  case 
that  on  March  4,  1906,  James  Moat  Baker 
and  one  Billy  Bamett  were  Jointly  tried  in 
tbe  drealt  court  of  Pemiscot  county,  this 
state,  a  verdict  of  guilty  of  murder  in  the 
second  degree  found  against  both  of  them, 
and  their  punishment  fixed  at  imprisonment 
in  tbe  penitentiary  for  a  term  of  10  years. 
On  tbe  10th  of  March,  and  during  the  same 
term  of  that  court,  sentence  was  pronounced 
against  these  two  defendants  in  accordance 
with  the  verdict  of  the  Jury.  At  the  same 
term,  and  in  due  time,  James  Moat  Baker 
filed  his  affidavit  praying  an  appeal  to  the 
Supreme  Court  which  appeal  was  granted, 
and  thereupon  Baker  entered  into  bond.  The 
bond  recites  that,  "Whereas,  the  said  defend- 
ant, James  Baker,  stands  convicted  in  this 
court  of  the  crime  of  murder  in  the  second 
degree,  and  has  been  sentenced,  under  the 
order  and  Judgment  of  this  court,  to  impris- 
onment in  the  state  penitentiary  for  a  term 
•f  10  years,  from  which  Judgment  and  sen- 
tence the  said  James  Baker  has  been  grant- 
ed an  appeal  to  the  Supreme  Court  of  the 
state  of  Missouri,"  that  if  he  shall  appear 
in  the  Supreme  Court  at  the  October,  1906, 
term  thereof,  to  receive  Judgment  in  the  ap- 
peal, and  in  the  circuit  court  of  Pemiscot 
«oanty,  if  the  Supreme  Court  shall  so  order, 
and  at  such  time  and  place  as  the  court  shall 
direct,  "and  render  himself  in  execution  and 
obey  every  order  and  Judgment  which  shall 
fee  made  in  the  premises,"  then  this  bond  to 
fee  void,  otherwise  to  be  in  full  force.  The 
bond  was  approved  by  the  circuit  court 
whereupon  Baker  was  released  from  custody. 

There  is  evidence  in  the  case  tending  to 


show  tliat  the  officers  and  members  of  tbe 
local  camp  of  defendant  at  Oottonwood 
Point  knew  of  the  fact  that  Baker  had  been 
convicted  of  murder  in  the  second  degree 
and  sentenced  to  a  term  of  10  years  in  the 
penitentiary  and  had  appealed.  There  is  al- 
so evidence  in  tbe  case  tending  to  prove 
that  after  the  taking  of  the  appeal  and 
while  the  same  was  pending  in  tbe  Supreme 
Court  some  question  arose  as  to  tbe  rights 
of  Baker  as  a  member  of  defendant  order 
and  as  to  whether  he  should  pay  dues  and 
assessments  pending  his  appeal;  that  a 
committee  or  certain  members  of  the  camp 
informally  decided  that  be  should  pay  his 
dues  and  assessments,  as  any  other  member, 
pending  his  appeal.  It  Is  undisputed  that 
Baker  thereupon  continued  to  pay  all  dues 
and  assessments  up  to  the  day  of  his  death, 
tbe  local  lodge  or  camp  and  the  clerk  there- 
of taking  and  accepting  these  dues  and  as- 
sessments from  bim  precisely  as  from  any 
other  member.  While  reports  of  his  pay- 
ments of  dues  and  assessments  were  made 
by  the  local  clerk  of  the  camp  to  the  head 
clerk  of  tbe  head  camp  in  tbe  usual  and 
ordinary  way,  no  mention  appears  to  have 
been  made,  so  far  as  the  evidence  shows, 
of  the  fact  of  his  conviction,  in  any  com- 
munication from  the  local  camp  to  the  head 
camp.  Baker  died  of  pneumonia  on  the 
21st  day  of  March,  1907,  his  case  pending 
on  appeal  in  the  Supreme  Court,  and  he 
never  having  been  Imprisoned  In  the  peni- 
tentiary. On  the  14th  day  of  May,  1907, 
no  suggestion  of  the  death  of  Baker  having 
been  made  before  the  Supreme  Court  that 
tribunal  reversed  and  remanded  the  case 
both  as  to  Baker  and  as  to  Bamett  The 
mandate  of  the  Supreme  Court  is  in  evi- 
dence, and  is  in  the  usual  form,  reciting  that 
the  parties  appeared  by  their  respective  at- 
torneys before  the  Supreme  Court,  and  that 
court  being  sufficiently  advised,  "doth  con- 
sider and  adjudge  that  the  Judgment  afore- 
said. In  form  aforesaid,  by  the  said  Pemiscot 
county  circuit  court  rendered,  be  reversed, 
annulled,  and  for  naught  held  and  esteemed, 
and  that  the  said  appellants  be  restored  to 
all  things  which  they  have  lost  by  reason  of 
said  Judgment  It  is  further  considered  and 
adjudged  by  the  court  that  the  said  cause  be 
remanded  to  the  said  Pemiscot  county  cir- 
cuit court  for  farther  proceedings  to  be  had 
therein  in  conformity  with  the  opinion  of 
this  court  herein  delivered,  and  that  tbe 
said  appellants  recover  against  the  said  re- 
spondent their  costs  and  charges  herein  ex- 
pended." It  is  in  evidence  In  the  case  that 
upon  the  return  of  the  mandate  to  the  cir- 
cuit court,  the  death  of  Baker  was  there  sug- 
gested, and  the  cause  abated  as  to  him; 
Bamett  his  codefendant  being  placed  on 
trial  npon  the  same  indictment,  was  acquit- 
ted. 

Tbe  case  at  bar  was  tried  before  the  court, 
a  Jury  having  been  waived.  No  Instructlonu 
appear  in  tbe  abstract  of  the  record  before 
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as  as  having  been  asked  or  given  upon  the  I 
part  of  the  plalntiffB.  Four  declarationa  of 
law  were  given  at  the  instance  of  defendant, 
and  four  refused,  exception  being  duly  sav- 
ed by  the  defendant  to  the  refusal  of  these 
four.  One  of  the  instructions  or  dedara- 
tlona  of  law  given  by  the  court  at  the  In- 
stance of  defendant  declares  that,  under  the 
evidence  in  the  case,  it  is  not  shown  that 
the  defendant  had  any  knowledge  or  notice 
of  the  trial  or  conviction  of  James  Baker  for 
a  felony,  if  be  was  so  tried  and  convicted, 
and  it  is  therefore  not  estopped  to  assert 
such  conviction,  if  had,  as  ground  of  for- 
feiture of  the  policy. 

Instruction  Nb.  6,  given  at  the  instance  of 
defendant,  after  setting  out  the  provisions  of 
the  application,  the  certificate  and  by-laws, 
declared  that  if  the  court  should  find  from 
the  evidence  that  Baker  was,  while  a  mem- 
ber of  defendant  society,  convicted  of  a  fel- 
ony, then  the  judgment  must  be  for  the  de- 
fendant 

Instruction  No.  7,  given  at  the  instance  of 
defendant,  declared  the  law  to  be  that  the 
clerk  of  local  camp  at  Cottonwood  Point, 
Mo.,  had  no  right  under  the  by-laws  of  the 
defendant  society  to  accept  any  dues  or  as- 
sessments from  Baker  after  he  was  convict- 
ed of  a  felony,  and.  If  the  court  should  find 
from  the  evidence  that  he  was  so  convicted, 
the  acceptance  of  any  such  dues  or  assess- 
ments by  such  local  clerk  would  not  bind 
the  defendant,  nor  estop  it  from  asserting  a 
forfeiture  of  the  policy  by  reason  of  such 
conviction,  if  the  court  finds  there  was  a 
conviction,  and  this  the  court  declared 
would  be  true  even  though  the  clerk  knew 
when  he  received  the  dues  of  the  fact  of  the 
conviction,  unless  the  court  further  found 
that  such  knowledge  or  information  of  the 
conviction  was  made  to  the  defendant  so- 
ciety or  to  one  of  its  principal  officers  at 
the  time  such  dues  or  assessments  were  paid 
to  the  local  clerk. 

The  eighth  declaration  of  law  held  that  no 
officer  or  member  of  a  local  camp  has  pow- 
er to  alter,  change,  or  waive  any  of  the  by- 
laws of  defendant  relating  to  the  contract, 
and  that  knowledge  of  the  fact  of  con- 
viction, if  there  had  been  a  conviction,  of 
the  felony,  would  not  be  Imputed  to  the 
head  officers  of  the  society  so  as  to  bind 
the  defendant,  unless  the  court  further 
finds  from  the  evidence  that  the  head  of- 
ficers knew  or  had  been  informed  of  the  con- 
viction. 

The  first  of  the  refused  declarations  of 
law  asked  by  defendant  aimounced  that  un- 
der the  laws  of  Missouri,  murder  in  the  sec- 
ond degree  is  a  felony,  punishable  by  impris- 
onment in  the  penitentiary,  and  that  where 
a  person  is  tried  by  a  Jury  and  found  guilty 
of  murder  in  the  second  degree,  and  the 
sentence  and  Judgment  of  the  court  is  pro- 
nounced thereon,  such  person,  in  law,  stands 
convicted  of  a  felony,  as  used  in  the  by- 
laws of  the  defendant  and  in  the  certificate 
nuJed  on,  and  tlils  la  true  whether  or  not  a 


supersedeas  bond  la  given  and  an  appeal 
taken. 

The  second  refused  declaration  of  law 
asked  by  the  defendant  was  to  the  effect 
that  If  the  court  found  from  the  evidence 
that  Baker,  while  a  member  of  the  defend- 
ant order,  was  tried  by  a  Jury  in  the  circuit 
court  on  a  charge  of  murder  in  the  second 
degree,  and  found  guilty,  and  the  Judgment 
and  sentence  of  the  court  was  pronounced 
on  the  verdict  against  Baker,  then  as  a  re- 
sult of  such  trial  Baker  "stood  convicted  of 
a  felony,  which  Judgment  ipso  facto  for- 
feited all  rights  which  Baker  had  iu  the 
benefit  certificate  sued  on,  and  the  verdict  in 
the  case  must  be  for  defendant." 

The  fourth  refused  declaration  asked  by 
defendant  was  to  the  efCect  that  the  certif- 
icate and  by-laws  provided  that  conviction 
of  a  felony  ipso  facto  forfeited  all  rights  of 
membership,  and,  that  if  the  court  found 
from  the  evidence  that  Baker,  while  a  mem- 
ber of  the  defendant  society,  was  convicted 
of  a  felony,  the  conviction  would  ipso  facto 
forfeit  all  rights  as  a  member  of  the  society, 
or  forfeit  such  certificate,  and  it  would 
thereby  become  null  and  void. 

The  fifth  refused  declaration  of  law  asked 
by  defendant  was  to  the  effect  that  if  Bak- 
er, while  a  member  of  the  order  was  tried 
on  the  charge  of  murder,  found  guilty,  bis 
punishment  assessed  at  10  years  in  the 
penitentiary,  and  a  sentence  pronounced 
thereon  by  the  court,  then  the  court  declares 
the  law  to  be  "that  such  trial,  verdict,  and 
Judgment  would  In  law  be  the  convicting  of 
the  said  James  Moat  Baker  of  a  felony,  as 
defined  in  the  by-laws  of  the  defendant,  and 
his  benefit  certificate  would  thereby  become 
ipso  facto  forfeited,  and  the  Judgment  in 
this  case  must  be  for  the  defendant" 

From  a  verdict  in  favor  of  plaintiffs,  de- 
fendant appeals. 

BenJ.  D*.  Smith  and  Barbour  &  McDavid, 
for  appellant  Faris  &  Oliver  and  Ward  Se 
Collins,  for  respondents. 

EHrNOLDS,  P. '  J.  (after  stating  the 
facts  as  above).  From  the  instructions  giv- 
en by  the  court  it  will  be  noted  that  in  the 
first  place  the  court  held,  in  effect  that  the 
reception  of  dues  and  assessments  from  Bak- 
er by  the  local  camp,  the  fact  of  his  alleged 
conviction  not  being  communicated  to  the 
superior  authorities  of  the  order,  was  no  es- 
toppel against  the  order  setting  up  forfei- 
ture. As  plaintiffs  have  not  appealed  from 
this  declaration  of  law,  although  their  coun- 
sel, as  well  as  counsel  for  defendant,  have 
argued  this  proposition  with  great  earnest- 
ness and  with  much  learning,  it  is  not  before 
us,  and  in  the  view  we  take  of  the  case.  It 
Is  not  necessary  for  us  to  consider  it  We 
express  no  opinion  whatever,  therefore,  on 
the  effect  of  the  action  of  the  local  camp  In 
accepting  the  dues,  remarking,  however,  that 
It  appears  by  the  uncontroverted  evidence  in 
the  case,  that  the  dues  of  James  Baker,  and 
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conviction  within  the  meaning  of  the  certifi- 
cate and  the  by-laws  of  the  defendant,  Baker 
was  in  no  way  in  defanlt,  and  was  in  good 
standing  in  tlie  order  down  to  the  day  of  his 
death.  The  point  here  In  decision,  therefore, 
is  whether,  within  the  meaning  of  the  by- 
laws of  the  organization  and  of  the  certifi- 
cate of  membership  and  of  the  law,  James 
Balcer  was  convicted  of  a  felony.  If  so,  bis 
membership  was  forfeited,  assuming  for  this 
case  only,  but  not  deciding,  that  the  local 
camp  had  no  power  to  waive  forfeiture,  and 
did  not  do  so  by  acceptance  of  dues  and  as- 
sessments. We  have  been  cited  to  &■•  number 
of  cases  on  this  question  of  the  effect  of  the 
verdict  and  sentence,  but  on  careful  consid- 
eration of  them,  hold  that  they  do  not  meet 
this  case.  The  matter  presents  Itself  to  us 
in  a  very  simple  light.  That  Balcer  was 
tried  for  a  felony,  a  verdict  returned  against 
him,  and  sentence  of  Imprisonment  imposed 
by  the  circuit  court,  is  beyond  question.  It 
is  also  beyond  dispute  that  be  appealed  from 
that  to  the  Supreme  Court  Section  2690, 
Rev.  St  1899  (Ann.  St  1906,  p.  1590),  pro- 
vides for  the  allowance  of  an  appeal  in  all 
cases  of  final  Judgments  rendered  upon  an 
indictment  Section  2098  provides  that  no 
such  appeal  or  writ  of  error  shall  stay  or 
delay  the  execution  of  the  Judgment  or  sen- 
tence, except  In  capital  cases,  unless  the  court 
in  which  the  Judgment  Is  rendered  shall  be 
of  opinion  that  there  is  probable  cause  for 
such  appeal  or  writ  of  error,  or  so  much 
doubt  as  to  render  it  expedient  to  talfe  the 
Judgment  of  the  Supreme  Court  thereon,  and 
shall  make  an  order  expressly  directing  that 
such  appeal  or  writ  of  error  shall  operate  as 
a  stay  of  proceedings  on  the  Judgment.  While 
we  do  not  find  In  the  record  in  the  case  any 
order  of  the  court,  on  granting  the  appeal, 
suspending  the  execution  of  the  Judgment, 
and  while  our  own  experience  shows  us  that 
in  practice  such  order  is  rarely  entered,  it 
commonly  l>eing  assumed  that  the  granting 
of  the  appeal  and  approval  of  the  bond,  or 
taking  recognizance,  meets  that  requirement 
of  the  law,  and,  as  it  is  very  evident  that  an 
appeal  was  granted  and  supersedeas  bond 
approved,  and  that  Baker  was  let  to  bail, 
the  effect  was  to  suspend  enforcement  of 
sentence  and  Judgment.  When  the  appeal 
was  perfected,  and  a  supersedeas  bond  ten- 
dered and  approved,  the  cause  passed  out  of 
the  Jurisdiction  of  the  circuit  court  and  was 
pending,  as  on  a  trial  at  law,  before  the  Su- 
preme Court,  as  completely  as  if  there  in- 
stituted. Pending  action  on  the  case  by  the 
Supreme  Court,  Baker  died.  Ills  death  abat- 
ed the  case,  not  simply  the  appeal,  but  abated 
the  prosecution,  so  that  it  stood,  as  far  as  he 
was  concerned,  as  If  no  prosecution  had  ever 
been  entered  against  him.  State  v.  Woods, 
66  Mo.  App.  55;  Tovni  of  Carroliton  v.  Rhom- 


ther  view  of  it  could  the  case  be  proceeded 
with.  If  it  Is  a  criminal  proceeding  It  abates 
as  a  matter  of  course" — citing  State  v.  Per- 
rine,  66  Mo.  602.  In  this  latter  case,  the  Su- 
preme Court,  speaking  through  Judge  Wag- 
ner, referring  to  the  case  under  considera- 
tion, and  to  the  fact  that  the  defendant  had 
l>een  convicted  and  appealed  to  the  Supreme. 
Court,  says:  "Pending  the  appeal  he  died, 
and  the  case  has  been  revived  In  the  name 
of  his  administrator,  who  is  now  made  a  par- 
ty to  the  record.  We  know  of  no  law  con- 
tinuing a  prosecution  against  a  dead  man. 
The  statute  provides  that,  when  an '  appeal 
or  writ  of  error  shall  be  prosecuted  from  the 
Judgment  in  a  case  of  misdemeanor,  the  re- 
cognizance shall  be  conditioned  that  the  de- 
fendant shall  appear  In  the  court  in  which 
the  Judgment  was  rendered  at  such  time  and 
place  as  the  Supreme  Court  shall  direct  and 
that  he  will  render  himself  in  execution,  and 
obey  every  order  and  Judgment  which  shall 
be  made  in  the  premises.  When  the  party  is 
dead.  It  Is  impossible  for  him  to  comply  with 
the  stipulations  of  the  bond,  or  obey  the  man- 
date of  the  court  The  case  was  thereby  nec- 
essarily abated,  and  it  must  be  dismissed." 
It  is  true  that  these  cases  arose  in  prosecu- 
tions for  misdemeanor,  and  in  one  case 
against  a  surety  on  a  bond,  but  the  proposi- 
tion that  death  abated  the  cause  is  clearly 
announced  in  each  of  them,  and  we  know  of 
no  difference  in  application  of  the  principles 
between  felonies  and  misdemeanors.  The 
conditions  of  the  bond  or  recognizance  are 
practically  identical  in  each  class.  It  is  not 
the  appeal  which  abates,  but  the  prosecution 
itself,  the  right  of  action  itself,  the  liability 
to  prosecution  for  the  alleged  crime.  Abat- 
ing, as  It  does,  on  the  d^atb  of  the  defend- 
ant does  not  simply  mean  a  discontinuance; 
it  means  an  extinguishment  of  the  very  right 
of  action  itself.  The  right  of  prosecution  is 
as  effectually  wiped  out  as  if  it  had  never  ex- 
isted. In  State  v.  Brown,  1  Mo.  App.  449,  loc. 
cit  450,  this  court,  treating  of  the  effect  of  the 
death  of  one  of  the  parties  to  the  cause, 
pending  an  appeal,  says:  "When  either  ceas- 
es to  exist,  and  is  incapable  of  being  repre- 
sented by  any  successor,  the  'case'  is  at  an 
end."  The  very  term  "abatement"  carries 
this  meaning.  "Abatement,"  says  Am.  &  Eng. 
Ency.  vol.  1,  p.  41  (2d  Ed.),  "is  a  generic  term 
derived  from  the  French  abattre,  and  signi- 
fies the  quashing,  beating  down,  removing, 
or.  destroying  of  a  thing." 

Applying  the  principle  in  this  case,  and 
without  regard  to  the  fact  that  the  Supreme 
Court  reversed  and  remanded  the  case  against 
Baker,  he  then  being  dead,  we  hold  that  the 
fact  of  his  death  having  been  established  pend- 
ing the  appeal  in  the  Supreme  Court  he  was 
not  a  "convict."  The  case  against  him  ended, 
ended  as  completely  and  effectually  as  if  never 


certificate  of  membership  and  In  the  by-laws 
of  the  defendant  organization,  we  bold  that 
the  term,  "shall  be  convicted  of  a  crime  or 
felony,"  as  there  used,  means  lawfully  con- 
victed, convicted  by   a   final  Judgment  that 
stands  and  disposes  of  the  case  against  the 
defendant  beyond  all  power  of  reversal  or 
change  or  annulment  by  any  authority.    The 
death  of  this  man  then,  having  the  lawful- 
ness of  the  conviction  of  the  lower  court  be- 
fore the  Supreme  Court,  that  very  question 
of   the   lawfulness   of   his   conviction   being 
open  and  undetermined,  treed  blm  from  fur- 
ther prosecution,  and  removed  from  him  the 
Judgment  of  the  lower  court    The  defendant 
bad  no  right  under  its  Issued  certificate  of 
its  by-laws  to  claim  a  forfeiture,  save  unde' 
a  lawful,  a  final,  an  enforceable  convlctior 
Until  the  Supreme  Court  passed  on  the  lav 
fulness  of  the  verdict  and  sentence  there  w 
no  enforceable  conviction.  Baker  could  not 
committed  to  prison,  the  giving  and  appro' 
of  the  bond  effectually  preventing  Imprle 
ment  in  the  penitentiary  or  elsewhere. 

Defendant  here  claims  a  forfeiture.    1 
feltures  are  not  favored  by  the  courts; 
will  not  be  enforced  on  narrow  and  doui 
constructions,  and  no  court  will,  unless 
trolled  by  the  contract  the  parties  have  ' 
selves  made,  enforce  tbem,  least  of  all ' 
allow  one  of  the  parties  to  a  contract, 
absence  of  an  express  covenant  in  th 
tract  itself  to  that  effect,  to  constme 
feiture  into  a  contract  and  declare  r 
force  it.    Organizations  of  like  class 
defendant  have  been  very  kindly  de 
by   our   laws;    very   liberal  provlsl 
made   for  them.     Very   many  of  oi 
everyday  people  look  to  them  for  p 
These  organ  Iz^itlons  should  be  ver: 
insisting   on    rigid   Interpretations 
certificates  and  by-laws — more  rigl( 
so-called  old-line  companies  are  p« 
exact,  in  resisting  and  defeating 
of  those  by  whose  small  contrlbut 
ganization  is  kept  alive.    In  this  ' 
for  appellant  remind  us  that  Its  - 
is  founded  on  social  features — ' 
bring  neighbors  together  in  socir 
and  that  It  is  odious  that  the 
convict  should  be  forced  upon  ' 
That  is  an  uufortanate  argumc 
ant.     The  evidence  In  the  ca 
this  unfortunate  man's  own  n( 
ed  him  and  kept  him  in  felloe 
court  and  Jury  had  found  agai 
were  the  neighlwrs  and  frleni 
with,  and  they  do  not  seem  i 
door  on  him  In  the  days  of  I 

The  Judgment  of  the  clr 
the  right  party,  and  Is  afflr 
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•r  saraiabable,  even  though  his  inteiest  In  stUI 
legal. 

[£>].  Note.— For  other  cases,  see  Creditors' 
Suit.  Cent  Dig.  ${  12-41 ;   Dec.  Dig.  t  8.»] 

7.  Cbeditobs'    Suit    (S    5*)  —  Propebtt   or 
Rights  Which  mat  be  Subjected. 

A  creditors'  bill  will  reach  such  assets  of 
the  debtor  as  are  not  subject  to  levy  and  gar- 
nishment, without  reference  to  fraud  or  ouer 
ground  of  equity  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Cent.  Dig.  {  6 ;    Dec.  Dig.  |  5.*] 

8.  Judgment  (J  193*)— Poweb  to  Hold  Case 
Open  AmcB  Judgment. 

A  court  of  eqni^  cannot,  any  more  than 
a  court  of  law,  hold  a  case  open  after  judgment 
for  further  adjudication  on  the  merits,  though 
it  may  retain  it  for  administrative  purposes,  and 
make  orders  to  carry  a  decree  into  effect. 

[Ed.  Note.— For  other .  cases,  see  Judgment, 
Cent.  Dig.  |S  352,  333 ;    Dec.  Dig.  §  193.*] 

9.  COBPOBATIONS    (J    123*)— INTERESTS    WhIOH 

MAT  BE  Assigned— Contingent  Interest. 
The   contingent    interest   of    pledgor   of   a 
certificate  of  stock  in  the  hands  of  pledgee,  to 
indemnify  it  as  surety  for  pledgor,  is  assignable 
in  equity. 

IKd.  Note. — For  other  cases,  see  Corporations, 
Dec  Dig..  I  123.*] 

10.  Injunction  (8  44*)— Grounds  or  Relief 
— Fraudulent  transfers. 

Where  the  judgment  of  a  creditor  may  be 
Tendered  unavailable  by  a  transfer  of  equitable 
assets,  equity  will  grant  an  injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  92 ;   Dec.  Dig.  {  44.*] 

Appeal  from  St  Louis  Circuit  Court ;  Chas. 
C  Allen,  Judge. 

Action  by  David  O.  Ball  against  tlie  Peper 
Cotton  Press  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed  and  remanded,  with  directions. 

Jndson  8c  Green,  John  H.  Overall,  and 
Robt  L.  McLaran,  for  appellants.  Stewart, 
Eliot,  Chaplin  &  Blayney,  for  respondent 

GOODH,  3.  On  the  17th  of  September, 
1895,  the  directors  of  the  Peper  Cotton  Press 
declared  a  dividend  to  their  stockholders  of 
record  September  16,  1895,  in  the  sum  of 
$6,000,  to  be  paid  pro  rata  on  the  number  of 
shares  held  by  them.  The  resolution  declar- 
ing the  dividend  was  duly  entered  upon  the 
minute  books  of  the  company,  along  with  the 
report  of  the  proceedings  of  the  directors  of 
that  date  The  plaintiff  appearing  to  be  the 
owner  of  443  shares  of  the  stock  of  the 
company,  his  account  on  the  ledger  of  the 
company  was  credited  with  $1,500,  that  being 
his  proportionate  part  of  the  declared  divi- 
dend, and,  down  to  the  date  of  the  filing  of 
the  suit,  that  amount  stood  on  the  books  of 
the  company  to  his  credit  It  Is  stated  In 
the  petition,  and  admitted  in  the  agreed 
statement  of  facts  on  which  the  case  was 
tried,  that  the  defendant  Peper  Cotton  Press 
is  utterly  insolvent  It  is  alleged  in  the  pe- 
tition and  admitted  In  the  agreed  state- 
ment that,  at  the  time  of  the  filing  of  the 
petition  herein,  the  only  property  which  de- 
fendant company  owned  and  possessed,  sul)- 


Ject  to  execution,  was  a  leasehold  running 
from  June  15,  1901,  to  June  15,  1005,  with 
the  privilege  of  four  renewals  of  10  years 
each,  the  lease  being  executed  by  the  board 
of  education  of  the  city  of  St  Louis  to  the 
Peper  Cotton  Press  of  a  lot  of  ground  in 
the  city  of  St  Louis  upon  which  the  Peper 
Cotton  Press  had  made  improvements.  On 
this  leasehold,  as  well  as  the  rents  reserved 
in  the  sublease,  which  the  Peper  Cotton 
Press  had  made  of  the  leasehold,  the  Peper 
Cotton  Press  bad  given  three  deeds  of  trust, 
two  of  them  securing  an  Indebtedness  of 
some  $60,000  to  Russell  E.  Gardner,  the 
third  securing  a  note  of  $24,422.76  to  George 
Taylor  Commission  Company.  The  latter 
deed  of  trust,  with  the  note  secured  thereby, 
was  later  transferred  to  the  defendant,  An- 
nie Tayior  Jones.  After  the  institution  of 
this  suit  one  of  the  deeds  of  trust  given  to 
Gardner's  trustee  bad  been  foreclosed,  and, 
at  the  foreclosure  sale,  the  property  pur- 
chased by  Annie  Taylor  Jones.  In  addition 
to  the  property  leased  from  the  board  of 
education  the  defendant,  Peper  Cotton  Press 
Company,  bad  also  a  leasehold  of  an  unim- 
proved part  of  the  city  wharf,  the  lease  run- 
ning for  a  term  of  10  years,  from  the  5th  of . 
July,  1003,  at  an  annual  rental  of  $900,  this 
lease  not  being  transferable  without  the 
written  consent  of  the  harbor  and  whart 
commissioner,  the  right  l>elng  reserved  to  the 
city  of  St.  Louis  to  alter,  amend,  or  repeal 
the  ordinance  and  lease  at  any  time.  It  is 
averred  in  the  petition  in  the  case  that  in 
addition  to  these  leaseholds,  "the  defendant, 
Peper  Cotton  Press,  had  also  another  asset, 
which  was  not  known  by  plaintiff  at  the  time 
he  filed  said  suit,  being  a  contract  entered 
into  by  defendant,  Peper  Cotton  Press,  and 
the  St.  Louis  Cotton  Compress  Company, 
wherein  said  St  Louis  Cotton  Compress 
Company  agreed  to  pay  to  the  Peper  Cotton 
Press  the  sum  of  $1,000  per  year,  beginning 
in  1901,  and  continuing  for  12  years,  provid- 
ed the  Peper  Cotton  Press  would  not  engage 
in  the  business  of  storing  and  compressing 
cotton  for  the  term  of  50  years,  the  first 
five  of  said  $1,000  payments  having  been  al- 
ready paid."  It  is  further  averred  in  the 
petition  tliat  the  defendant,  Peper  Cotton 
Press,  bad  another  asset  as  follows:  "One  of 
the  conditions  of  said  ordinance"  (referring 
to  the  city  ordinance  before  noted)  "leasing 
to  the  Peper  Cotton  Press  a  portion  of  the 
unimproved  wharf  of  the  city  was  that  the 
Peper  Cotton  Press  should  file  with  the  city 
of  St  Louis  a  penal  bond  in  the  sum  of  $2,- 
000,  with  good  and  suflScient  securities,  to 
secure  the  faithful  performance  of  the  terms, 
conditions,  covenants,  and  stipulations  of  the 
said  lease."  The  bond  was  filed  by  the 
Peper  Cotton  Press  with  the  defendant  Fi- 
delity &  Deposit  Company  of  Maryland  as 
surety.  The  latter  company  required  the 
Peper  Cotton  Press  to  deposit  with  it  as  in- 
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demnlty  against  any  loss  which  it  might  suf- 
fer or  incur  as  surety  on  said  bond  as  afore^ 
said,  the  sum  of  $2,000,  that  sum  being  repre^ 
sented  by  a  certificate  of  deposit  of  the  Boat- 
men's Bank  of  the  city  of  St  Louis,  &fo., 
bearing  3  per  cent  interest  it  being  agreed 
among  other  things,  between  the  defendant 
Peper  Cotton  Fress,  and  the  Fidelity  &  De- 
posit Company  of  Maryland,  ttiat  whenever 
the  bond  should  expire,  or  whenever  the  de- 
fendant, Fidelity  &  Deposit  Company,  was 
absolved  from  further  liability  as  surety  on 
the  bond,  the  latter  company  was  to  return 
to  the  Peper  Cotton  Press  the  sum  of  $2,000, 
or  the  certificate  of  the  bank  for  that  amount, 
subject  to  whatever  offsets,  expenses,  and 
deductions  might  have  been  Incurred  by  the 
Fidelity  &  Deposit  Company  as  surety  on 
the  bond.  It  Is  averred  in  the  petition  that 
after  the  institution  of  the  suit  the  board 
of  directors  of  the  Peper  Cotton  Press,  at  a 
meeting  duly  held,  and  for  consideration  of 
$100,  had  transferred  and  assigned  by  quit- 
claim to  Annie  Taylor  Jones'  trustee,  all  the 
right,  title,  and  Interest  of  the  Peper  Cotton 
Press  In  the  lease  of  the  wharf,  it  being 
recited  in  the  resolution  making  the  transfer 
'  that  the  Peper  Cotton  Press  was  indebted  to 
Mrs.  Jones  in  the  sum  of  $24,422.76,  and  ac- 
crued interest,  evidenced  by  a  promissory 
note  of  the  company  of  date  September  15, 
1902,  the  note  bearing  6  per  cent  Interest  per 
annum,  and  the  $100  Indorsed  as  a  credit  on 
the  back  of  the  note,  the  note  now  being 
the  property  of  Mrs.  Jones  and  wholly  un- 
paid except  the  $100,  and  It  being  recited  in 
the  resolution  by  which  this  was  done  that, 
as  the  corporation  has  no  money,  property, 
or  assets  of  any  kind,  except  a  certain  certifi- 
cate of  deposit  Issued  by  the  Boatmen's 
Bank  of  St  Louis,  Mo.,  for  the  sum  of  $2,- 
000,  and  a  certain  contract  between  the  cor- 
poration and  the  St  Louis  Cotton  Compress 
Company,  by  which  contract  the  Cotton  Press 
Company  agreed  to  pay  to  the  Peper  Cotton 
Press  the  sum  of  $1,000  each  year  until 
1912,  and  that  whereas  Mrs.  Jones  has  of- 
fered to  purchase  the  certificate  of  deposit 
and  contract  for  the  price  of  $2,000  and  $6,- 
500  respectively,  by  Indorsing  and  crediting 
those  amounts  on  the  promissory  note  above 
referred  to,  it  was  resolved  that  the  Peper 
Cotton  Press  assign,  sell,  and  transfer,  and 
hereby  does  assign,  sell,  and  transfer  to  Mrs. 
Jones,  the  certificate  of  deposit  and  contract 
for  the  sum  mentioned  above,  the  president 
of  the  company  being  directed  to  make  the 
necessary  indorsements  and  transfers  to  put 
title  in  Mrs.  Jones,  the  note  being  credited 
with  the  amounts  as  aforesaid.  It  is  averred 
that  this  had  been  done;  that  Is,  that  the 
certificate  had  been  Indorsed  to  Mrs.  Jones 
and  credits  of  $6,500  and  $2,000  had  been 
duly  entered  on  the  note  of  the  company. 
It  Is  averred  that  this  transaction  between 
Mrs.  Jones  and  the  company  was  made  after 
the  institution  of  this  suit  with  the  knowl- 


edge of  all  the  parties  to  It,  and  it  is  al«o 
averred  that  neither  the  Peper  Cotton  Press 
nor  Mrs.  Jones  has  ever  secured  or  attempt- 
ed to  secure  the  transfer  of  the  leasehold 
from  the  harbor  and  wharf  commissicHier  of 
the  city  of  St  Louis.  It  is  further  averred 
that  the  proceeds  derived  from  the  sale  un- 
der the  deeds  of  trust  have  discharged  the 
debts  due  to  Gardner,  and  that  plaintiff  and 
Mrs.  Jones  are  the  only  creditors  of  the 
Peper  Cotton  Press.  The  prayer  of  the  peti- 
tion is  that  the  court  enter  up  a  decree  di- 
recting the  Fidelity  &  Deposit  Company  of 
Maryland,  upon  the  termination  of  its  lia- 
bility as  surety  on  the  bond,  to  pay  plain- 
tiff the  sum  of  $2,000  "or  so  much  of  it  as  may 
at  that  time  remain  as  due,  payable,  and  re- 
turnable to  the  defendant  Peper  Cotton  Preas 
Company,  or  such  part  of  said  sum  as  may 
be  necessary  to  pay  the  aforesaid  claim  of 
plaintiff  against  the  Peper  Cotton  Press,  to- 
gether with  the  interests  and  costs  of  the  ac- 
tion;"  and  a  general  prayer  for  relief. 

All  the  defendants  plead  the  five-year  stat- 
ute of  limitation  in  bar  of  the  action.  The 
Peper  Cotton  Press  Company  further  pleads 
that  on  the  17th  of  September,  1895,  it  had 
on  band  no  profits,  surplus,  or  funds  of  any 
kind  out  of  which  a  dividend  on  its  capital 
stock  could  be  lawfully  declared  or  paid, 
and  that  the  dividend  declared  on  that  date 
was  unlawfully  declared  as  to  stockholders 
and  creditors,  it  also  pleads  that  it  is  and 
has  long  been  Insolvent  and  that  it  has  other 
creditors  who  are  not  parties  to  the  action. 
The  Fidelity  &  Deposit  Company,  admitting 
that  it  holds  the  $2,000  certificate  of  deposit 
in  the  Boatmen's  Bank,  avers  that  it  holds 
it  as  a  condition  for  the  performance  by  the 
Peper  Cotton  Press  of  all  the  terms,  con- 
ditions, and  covenants  of  the  lease  between 
the  cl^  of  St.  Louis  and  the  Peper  Cotton 
Press ;  that  It  has  signed  the  ^ond  as  surety 
for  the  Peper  Cotton  Press ;  that  the  lease  is 
still  in  full  force,  is  to  continue  in  full  force 
and  effect  for  a  period  of  10  years  from  April 
8,  1903,  and  it  avers  that  its  liability  as 
surety  upon  the  bond  has  not  been  terminat- 
ed, and  it  therefore  has  a  right  to  hold,  a];>- 
ply,  and  dispose  of  said  collateral  under 
the  terms  of  Its  pledge  contract,  without  In- 
terference or  restraint,  and  that  the  same  is 
not  subject  to  equitable  garnishment  or  to 
the  order  of  court  In  this  proceeding.  Mrs. 
Taylor,  in  her  answer,  sets  up  that  she  Is 
the  owner  of  the  note  referred  to  for  $24,- 
422.76,  and  that  there  is  now  due  on  it  aft- 
er all  credits  have  been  given,  $20,218.84. 
She  prays  for  Judgment  against  the  Peper 
Cotton  Press  on  this  account  She  avers  that 
the  Peper  Cotton  Press  Is  also  indebted  to 
her  assignee,  the  George  Taylor  Commission 
Company,  In  the  sum  of  $4,000  on  open  ac- 
count and  she  demands  a  further  Judgment 
for  that  amount  She  also  avers  that  the 
Peper  Cotton  Press  Is  insolvent  and  out  of 
business,  and  that  the  only  property  which 
It  has  is  this  $2,000  certificate  of  deposit,  and 
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tbat  thlB  certificate  of  deposit  can  be  sub- 
jected to  equitable  claims  of  creditors,  stie  is 
entitled  to  share  ratably  In  the  $2,000  with 
the  plaintiff,  both  of  them  being  creditors. 
The  agreed  statement  practically  and  sub- 
stantially  covered  these  facts. 

At  the  conclusion  of  the  hearing  the  court 
found  the  issues  for  plaintiff,  and  entered 
a  decree  in  his  favor  for  $1,770,  being  the 
$1,500  dividend,  with  interest  thereon  at  the 
rate  of   0   per  cent,  per  annum  from  the 
16th  of  November,  1904.    It  was  further  de- 
creed "that  whatever  right,  title,  and  inter- 
est in  and  to  said  certificate  of  deposit  for 
$2,000  Is  acquired  by  assignment,  by  the  de- 
fendant, Annie  Taylor  Jones,  it  is  subordi- 
nate to  and  subject  to  the  prior  claim  of  the 
plaintiff  herein  for  recourse  upon  said  cer- 
tificate for  payment  and  satisfaction  of  his 
Judgment  against  the  Peper  Cotton  Press." 
The  court  further  decreed  that  the  "Fidelity 
&  Deposit   C!ompany  of  Maryland  shall,  at 
Bucb  time  as  its  liability  on  said  bond  may 
cease,  account  to  the  plaintiff  herein  for  said 
sum  of  $2,000  or  the  certificate  of  deposit 
representing  said  sum  of  $2,000;  shall  ren- 
der a  true  and  faithful  account  of  all  offsets, 
expenses,  and  deductions.  If  any,  which  have 
been  Incurred  by  the  said  Fidelity  &  Deposit 
Oompany  of  Maryland,  and  which  are  held 
as  charged  against  said  fund  of  $2,000  or  the 
certificate  representing  the  same.     And  the 
whole  of  said  sum,  or  the  balance  thereof, 
reduced  by  said  offsets,  if  any,  shall  be  paid 
by  the  said  Fidelity  &  Deposit  C!ompany  of 
Maryland  to  the  plaintiff  herein,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  the 
Judgment    herein;   and   upon   receipt  of   an 
amount   sufficient   to   satisfy    the  Judgment 
herein  plaintiff  shall  satisfy  his  Judgment 
recovered  herein,  and  the  receipt  of  the  plain- 
tiff herein,  given  to  the  defendant  Fidelity 
&  Deposit  Company  of  Maryland  for  such 
sum  as  shall  be  paid  by  said  defendant  to 
the   plaintiff    under    and   pursuant   to    this 
Judgment  and  decree,  shall  be  received  and 
accepted  as  a  full  and  complete  receipt  and 
settlement  of  the  plaintiff,  and  shall  also  be 
a  full  and  complete  settlement,  so  far  as  the 
amount  Is  concerned,  of  whatever  rights  the 
defendant,  Annie  Taylor  Jones,  may  have  in 
and  to  so  much  of  the  fund  of  $2,000  or  the 
certificate  of  deposit  representing  said  sum." 
The  foregoing  is  an  accurate  recital  of  the 
pleadings,  facta,  and  Judgment  prepared  ty 
the  presiding  Judge  of  this  court    The  case 
was  submitted  by  the  parties  on  an  agreed 
statement  of  facts  with  the  right  to  object 
to  the  relevancy  or  materiality  of  any  ad- 
mitted fact.     The  circumstances  stated  su- 
pra, as  having  been  alleged  In  the  petition, 
were  agreed  to  by  the  parties.    Annie  Taylor 
Jones  was  not  at  first  a  party,  but  she  ap- 
plied to  be  made  a  coplalntiff,  alleging  the 
Peper  Cotton  Press  Company  owed  her  more 
than  $2,000;  tbat  said  company  was  insol- 
vent and  had  no  assets  except  the  certificate 
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and  held  by  the  Fidelity  Company  as  there 
In  stated,  and  so  it  would  be  useless  fo 
her  to  get  Judgment  against  the  Peper  Cot 
ton  Press.  This  motion  was  made  in  June 
1005,  and  while  it  was  pending  plaintiff  filet 
an  amended  petition  making  said  Annie  T 
Jones  a  defendant,  and  alleging  certain  trans 
fers  of  property,  including  the  certificate  ol 
deposit  by  the  Peper  Company  to  her,  subsC' 
qnent  to  the  institution  of  this  suit.  In  hex 
answer  Annie  Jones  did  not  claim  the  cer- 
tificate of  deposit  by  virtue  of  the  assignment 
of  It  to  her  by  the  Peper  Company,  but  only 
asked  the  court  to  allow  her,  as  a  creditor 
of  said  company,  to  share  pro  rata  with 
plaintiff,  if  the  court  found  said  certificate 
could  be  subjected  in  equity  to  the  company's 
debts.  In  his  reply  plaintiff  alleged  she  was 
estopped  to  demtuid  a  prorating  in  the  pro- 
ceeds of  the  certificate  because  she  had  taken 
an  assignment  of  It  with  notice  of  plaintiff's 
suit  to  have  It  devoted  to  paying  his  de- 
mand, and  because,  further,  she  had  been 
preferred  by  the  Peper  Company's  assigning 
her  a  contract  on  which  she  would  be  paid 
$1,000  annually  for  aix  years.  Certain  facta 
were  admitted  which  tend  to  show  the  Peper 
Cotton  Press  was  insolvent  September  16, 
1885,  when  the  dividend  was  declared, 
though  perhaps  this  Is  not  a  necessary  con- 
clusion from  the  admission  regarding  Its 
assets.  The  plaintiff  was  connected  with 
the  company  as  stockholder  from  September 
IS,  1895,  to  September  17,  1902,  and  was 
director  and  vice  president  during  said  time, 
but  continuously  resided  In  the  city  of  New 
York  and  did  not  attend  the  meetings  of  di- 
rectors or  stockholders.  He  was  not  present 
at  the  directors'  meeting  when  the  dividend 
was  declared,  and  never  was  notified  of  the 
declaration  of  the  dividend,  nor  was  any 
offer  made  to  pay  him  bis  part,  and  be  re- 
mained In  ignorance  of  the  declaration  until 
a  few  months  before  the  filing  of  this  suit, 
though,  as  said,  he  was  credited  with  his 
proportion  on  the  books  of  the  company. 
The  only  other  shareholder  at  the  time  be- 
sides the  directors,  who  seem  to  have  been 
but  nominal  shareholders,  was  Sarah  E* 
Taylor,  executrix,  who  was  paid  her  part 
of  the  dividend  shortly  after  it  was  declar- 
ed. On  February  20,  1905,  defendant,  Annie 
Taylor  Jones,  acquired  by  transfer  and  as- 
signment all  the  shares  held  by  said  Sarah 
E.  Taylor,  executrix,  on  September  16,  1895, 
to  wit,  1,327  shares,  and  acquired  them 
knowing  the  dividend  had  been  declared  on 
them  and  that  Sarah  E.  Taylor,  as  the  then 
owner  of  the  stock,  had  been  paid  her  part 
of  it  We  believe  the  agreed  facts  sufficient- 
ly appear  in  the  above  statement  for  the  de- 
cision of  the  case. 

1.  We  are  not  favorably  Impressed  with 
the  contention  that  plaintiff  is  not  entitled 
to  recover  his  proportion  of  the  dividend  be- 
cause the  financial  condition  of  the  corpora- 
tion on  September  16,  1895,  did  not  warrant 
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the  directors  to  dedare  a  dividend.  The  on- 
ly party  making  this  defense  is  the  Peper 
Cotton  Press  Itself.  It  is  not  Interposed  by 
Annie  Taylor  Jones,  either  as  a  creditor  or 
shareholder  of  the  corporation,  or  by  the 
Fidelity  &  Deposit  Company  of  Maryland, 
which  conld  have  no  interest  In  the  matter. 
No  creditors  of  the  corporation  complained, 
and  It  does  not  appear  there  were  any  cred- 
itors at  the  time.  All  the  stoclcholders  ex- 
cept plalntlfT  and  Sarah  B.  Taylor  were  di- 
rectors who  participated  In  declaring  the 
dividend,  and  all  but  plalntlft  accepted  their 
parts  years  ago.  In  truth  the  only  real 
stockholders  at  the  time  were  Sarah  B.  Tay- 
lor and  plaintiff,  the  only  ones  now  are 
plaintiff  and  Annie  Taylor  Jones,  and  the 
only  creditors  are  those  two.  The  corpora- 
tion had  no  right  to  make  this  defense  In  be- 
half of  either  plalntlfr  or  Annie  T.  Jones. 
Q^he  Interest  of  the  former  Is  opposed  to  It, 
and  the  latter  Is  a  defendant  and  could  have 
made  It  for  herself  had  she  desired  to  avail 
herself   of   It. 

2.  The  defendants  set  up  the  statute  of 
limitations  In  their  separate  answers,  con- 
tending plalntlfTs  cause  of  action  for  his  divi- 
dend accrued  more  than  five  years  prior  to 
the  Institution  of  the  present  suit  and  was 
barred.  In  response  plaintiff's  counsel  say 
the  written  declaration  of  a  dividend  by  a 
business  corporation  Is  a  promise  In  writing 
to  pay  money  and  falls  within  the  ten-year 
statute  of  limitations.  The  agreed  statement 
of  facts  quotes  from  the  record  of  the  com- 
pany, showing  the  meeting  of  the  directors 
September  17,  1895,  a  report  of  the  secretary 
about  the  profits  during  the  preceding  12 
months,  and  a  recommendation  of  the  dispo- 
sition to  be  made  of  the  net  profits.  So  far 
as  is  material  this  record  is  as  follows:  'XThe 
secretary  presented  a  statement  of  the  profits 
of  the  company  covering  the  period  of  12 
months  ending  August  31,  1895,  showing  a  net 
profit  of  137,922.22,  and  that  the  disposition 
of  the  same,  according  to  the  agreement  in 
force  between  the  Peper  Cotton  Press  and 
the  parties  sharing  therein,  should  be  as  fol- 
lows: 1st.  To  the  stockholders  of  record 
September  16,  1895,  the  sum  of  $6,000,  to  be 
paid  pro  rata  according  to  the  number  of 
shares  held  by  them.  *  •  •  On  motion 
said  report  was  received,  approved,  and  filed, 
and  a  division  of  profits  was  on  motion  made, 
seconded,  and  carried,  directed  to  be  made  as 
above  recited."  The  agreed  statement  of 
facts  further  recites  "that  upon  the  declara- 
tion of  said  dividend  the  plalntlfTs  account 
on  the  ledger  of  the  Peper  Cotton  Press  Com- 
pany was  credited  with  said  sum  of  |1,500, 
and  said  sum  stUl  stands  to  his  credit  on  said 
books."  After  the  declaration  of  the  dividend 
the  corporation  was  Indebted  to  plalntift  for 
bis  part  McLaran  v.  Planing  Mill,  117  Mo. 
App.  40,  93  S.  W.  819.  The  question  for  de- 
cision is  whether  the  minutes  and  entries  re- 
cited from  the  books  of  the  Peper  Cotton 
Press  constituted  a  promise  In  writing  to  pay 


plaintiff  his  part  in  the  meaning  of  the  stat- 
ute which  says  an  action  "upon  any  writing, 
whether  sealed  or  unsealed,  for  the  payment 
of  money  or  property,  shall  be  commenced 
within  ten  years."  Rev.  St  1889,  i  4272 
(Ann.  St  1906,  p.  2347).  Our  statutes  say  the 
transactions  at  meetings  of  boards  of  di- 
rectors of  private  corporations  shall  be  re- 
corded, and  access  to  the  records  afforded 
stockholders,  at  all  reasonable  times  (Rev.  St. 
1899,  fS  1320,  1322  [Ann.  St  1906,  pp.  1068, 
1070]).  Hence,  the  record  of  the  declaration 
of  the  dividend  was  In  conformity  to  the  law. 
In  order  for  a  writing  to  be  a  promise  to  pay 
money  in  the  sense  of  the  ten-year  limitation 
section,  the  writing  must  contain  words 
which  either  express  a  promise  to  pay  or  from 
which  a  promise  may  be  Implied.  Reybum 
V.  Casey,  29  Mo.  129 ;  Carr  v.  Thompson,  67- 
Mo.  472 ;  Howe  v.  Mlttelberg,  96  Mo.  App.  490, 
70  S.  W.  896.  What  was  written  In  the  rec- 
ord of  the  meeting  of  the  directors  of  the 
Pei)er  Company  Imported  a  promise  to  pay 
plaintiff  $1,500  as  his  part  of  the  dividend. 
This  Is  the  conclusion  to  be  drawn  from  the 
language  of  the  resolution  adopted  by  the  di- 
rectors, namely,  "that  the  disposition  of  the 
same  [the  net  profits  shown  by  the  secre- 
tary's report]  according  to  the  agreement  in 
force  between  the  Peper  Cotton  Press  and 
the  parties  sharing  therein  should  be  as  fol>' 
lows:  (1)  To  the  stockholders  of  record  S^t- 
tember  16,  1895,  the  sum  of  $6,000,  to  be 
paid  pro  rata  according  to  the  number  of 
shares  held  by  th6m."  That  was  a  plain 
promise  to  pay,  and  was  accompanied  by  a 
credit  In  favor  of  plaintiff  of  the  sum  due 
him.  McLaran  v.  Planing  Mill,  supra ;  Win- 
chester V.  Wickllffe,  100  Ky.  631,  88  S.  W. 
866,  66  Am.  St  Rep.  356.  In  the  case  last  cit- 
ed the  Kentucky  court  of  appeals  passed  on 
the  point  In  hand  with  reference  to  a  limita- 
tion statute  which  read:  "Any  action  or  suit 
upon  a  recognizance,  bond,  or  written  con- 
tract •  *  *  or  upon  a  bond  or  obligation 
for  the  payment  of  money  or  property,  or  for 
the  performance  of  any  undertaking,  shall  be 
commenced  within  fifteen  years  after  the 
cause  of  action  first  accrued."  The  case  was 
Instituted  October  16,  1894,  by  an  administra- 
tor to  recover  dividends  declared  for  the 
years  from  1877  to  1899,  Inclusive,  and  duo 
from  the  turnpike  company  to  his  decedent 
A  five-year  limitation  statute  was  interposed 
in,  defense.  It  was  held  the  15-year  statute 
c(mtrolIed,  meaning  of  course  that  clause  of 
It  which  said  an  action  on  a  bond  or  obliga- 
tion for  the  payment  of  money  should  be  com- 
menced within  16  years  after  the  cause  of 
action  first  accrued.  Said  section  is  not  dif- 
ferent from  our  own  except  the  period  of  lim- 
itation is  16  instead  of  10  years.  The  present 
action  was  Instituted  about  9  years  aft^ 
the  declaration  of  the  dividend  and  is  not 
barred. 

8.  The  point  now  made  that  the  demand 
against  the  Fidelity  &  Deposit  Company  oo 
account  of  the  certificate  will  be  splU  If 
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plaintiff,  as  creditor  of  the  Paper  Cotton 
Frees,  la  allowed  a  right  to  recoyer  the  Pepez 
Company's  interest,  was  not  set  ap  in  defense 
by  the  Fidelity  Company,  the  only  party 
that  would  be  affected.  Hence  this  assign- 
ment of  error  wlU  be  oyermled,  without  de- 
ciding whether  or  not  It  would  be  good  if 
raised  by  the  right  party.  Johnson  County 
T.  Bryson,  27  Mo.  App.  341,  349. 

4.  It  is' insisted  for  defendants  the  certifi- 
cate of  deposit  Issued  by  the  Boatmen's  Bank 
to  the  Peper  Company,  and  turned  oyer  by 
the  latter  to  the  Fidelity  &  Deposit  Company 
of  Maryland  to  indemnify  it  against  loss  as 
surety  for  the  Peper  Company,  is  not  an  asset 
that  can  be  reached  by  a  petition  in  the  na- 
ture of  a  creditors'  bill  or  equitable  garnish- 
ment. The  argument  on  this  point  presents 
two  phases.  In  the  first  place  it  is  said  the 
certiflcate  of  deposit,  or  the  interest  of  the 
Peper  Company  in  it,  is  a  legal  asset  and 
hence  not  to  be  reached  by  a  proceeding  in 
equity.  We  reject  this  contention.  To  our 
minds  it  is  clear  the  certificate  was  pledged 
by  the  Peper  Company  to  the  Fidelity  &  De- 
posit Company,  and  the  former  has  a  yested 
interest  in  it  subject  to  the  lien  of  the  latter 
— an  equity  of  redemption,  we  think  (Perry 
T.  Craig,  3  Mo.  516 ;  Oaty  t.  HolUday,  8  Mo. 
App.  118;  22  Ency.  Law  I2d  Ed.]  87);  at 
any  rate  an  interest  not  subject  to  leyy  or 
garnishment  on  legal  process.  The  language 
of  the  certiflcate  of  deposit  is  not  preserved ; 
bat  we  suppose,  and  the  drguments  of  coun- 
sel imply.  It  was  a  promise  by  the  Boatmen's 
Bank  to  pay  to  the  Peper  Cotton  Press  the 
sum  of  ^000  with  S  .per  cent  interest,  at  a 
date  not  named  In  the  agreed  statement, 
which,  however,  giyes  the  condition  of  the 
pledge — an  agreement  between  the  Peper 
Company  and  the  Fidelity  &  Deposit  Compa- 
ny— that  wheneyer  the  bond  on  which  the  lat- 
ter was  surety  should  expire,  or  It  was  ab- 
solved from  further  liability  as  surety,  it 
should  turn  oyer  to  the  Peper  Company  the 
sum  of  $2,000,  or  said  certiflcate  of  deposit, 
subject  to  whateyer  expenses  or  deductions 
might  have  been  incurred  as  surety  on  the 
bond.  All  the  books  and  cases,  as  far  as  we 
know,  treat  commercial  paper,  thus  hypothe- 
cated and  in  the  hands  of  the  pledgee,  as  not 
subject  to  legal  process  in  the  absence  of  an 
enabling  statute,  and  we  haye  none.  Sexton 
T.  Monks,  16  Mo.  1|S6 ;  Jones,  Pledges  &  Col. 
Sec.  (2d  Ed.)  Ii  372,  873,  and  citations  in 
notes.  The  tat  of  the  treatise  says  "though 
the  pledgor  has  the  general  ownership,  and, 
in  general,  the  legal  title,  yet  possession  be- 
ing In  the  pledgee,  the  former  has  strictly 
only  the  right  to  redeem ;  and  neither  he  nor 
any  one  In  his  right  can  regain  possession  or 
a  right  to  it,  except  on  payment  or  tender  of 
payment  of  the  amount  for  which  the  proper- 
ty Is  htiUL  in  pledge."  The  argument  for  de- 
fendants on  this  branch  of  the  case  assumes 
a  creditors'  bill  is  not  the  proper  remedy  un- 
der any  circumstances  to  reach  assets  where- 
of the  debtor  originally  held  the  legal  title. 


but  extends  only  to  assets  the  title  to  which 
was  yested  In  somebody  else  and  the  equita- 
ble Interest  In  the  debtor;  that  is,  property 
held  in  trust  for  the  debtor.  No  doubt  a 
creditors'  bill  will  lay  hold  of  assets  of  the 
latter  species,  but  it  will  reach  those  the 
debtor  had  owned  In  a  legal  sense,  and  which 
be  had  Incumbered  so  as  to  make  his  present 
Interest  an  equitable  one,  or  such  as  are  not 
leviable  or  gamlshable  even  when  his  interest 
is  still  legal,  like  his  title  to  property  pledgenl 
by  blm.  BIspham's  Equity,  1 825.  In  treating 
the  subject  of  creditors'  bills  a  standard  work 
says  as  a  rule  every  species  of  property  be- 
longing to  the  debtor,  which  is  inaccessible  on 
execution,  can  be  subjected  in  equity  for  the 
satisfaction  of  his  debts.  5  Ency.  PI-  &  Pr.  439. 
Many  states  have  enacted  statutes  bringing 
such  interests  within  the  reach  of  executions, 
attachments,  and  garnishments ;  but,  as  said, 
we  have  no  statute  of  the  kind,  and  when  this 
Is  true  the  remedy  is  in  equity.  Jones,  |  372 ; 
Ritchie  v.  McMullen,  79  Fed.  622,  25  O.  O.  A. 
50 ;  Frazier  v.  Bamum,  19  N.  J.  Bq.  316,  97 
Am.  Dec.  666.  The  Supreme  C!ourt  of  Mis- 
souri had  occasion  to  pass  on  the  power  of 
chancery  to  subject  assets  not  leviable  to  the 
payment  of  creditors  In  the  case  of  Pendleton 
V.  Perkins,  49  Mo.  565 — a  suit  to  compel  the 
city  of  St  Louis  to  pay  the  plaintiff  a  debt 
due  by  an  insolvent  who  had  absconded  leav- 
ing money  in  the  city  treasury.  The  munic- 
ipality was  exempt  from  legal  garnishment, 
but  the  court  held  not  from  equitable  garnish- 
ment by  creditors'  bill.  With  that  part  of 
the  case  we  have  no  concern,  but  only  with 
the  proposition  declared  by  the  court,  that 
a  creditors'  bill  would  lie  to  subject  a  fund 
or  chose  in  action  of  a  debtor  to  the  satis- 
faction of  his  creditor,  without  showing  fraud 
or  some  other  recognized  ground  of  equity  ju- 
risdiction. The  opinion  says  the  courts  of 
chancery  of  other  states  having  no  statute 
authorizing  the  garnishment  of  equitable  in- 
terests, lend  "their  aid  to  enable  creditors  to 
subject  property  and  mortgages,  including 
choses  in  action,  to  the  satisfaction  of  judg- 
ments, when  they  cannot  be  reached  by  exe- 
cution and  when  the  execution  cannot  be 
otherwise  satlsfled."  After  examining  deci- 
sions pro  and  con,  mostly  of  the  New  York 
courts,  our  Supreme  Court  said:  "The  af- 
firmation of  the  proposition  that  a  judgment 
creditor,  who  has  exhausted  every  ordinary 
means  to  satisfy  his  judgment,  should  have 
the  aid  of  the  court,  in  analogy  to  its  ancient 
chancery  jurisdiction,  to  reach  his  debtor's 
funds,  whether  fraudulently  withdrawn  or 
concealed  or  not,  seems  to  be  necessarily  in- 
ferred from  the  main  object  of  chanceiy  Ju- 
risdiction— to  furnish  a  remedy  when  the 
strict  rules  of  legal  practice  fall."  The  au- 
thorities reviewed  were  Hadden  v.  Spader,  20 
Johns.  (N.  Y.)  554 ;  Donovan  v.  Finn,  1  Hopk. 
Ch.  (N.  Y.)  C9,  14  Am.  Dec.  531;  Edmeston 
V.  Lyde,  1  Paige  (N.  Y.)  637,  19  Am.  Dec.  454; 
TarbeU  v.  Griggs,  8  Paige  (N.  Y.)  207,  23  Am. 
Dec.  790;  Bigelow  T.  Society,  11  Yt  283; 
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WUllams  ▼.  Hubbard,  Walk.  Ch.  (Mich.)  2& 
The  eflfect  of  all  those  decisions,  except  Dono- 
ran  v.  Finn,  Is  In  accord  with  the  doctrine 
declared  in  the  excerpt  from  the  opinion  of 
the  Supreme  Court  of  Missouri,  and  this  Is 
the  common  doctrine  at  the  present  day.  See 
5  Ency.  PI.  &  Pr.  439  et  seq.;  Walte,  Fraud. 
Con.  &  Cred.  Bills  (3d  Ed.)  $  83,  and  cases 
cited  in  note  4;  also  Dunlop  ▼.  Ins.  Co.,  12 
Hun,  627;  Id.,  74  N.  Y.  145,  30  Am.  Rep.  283; 
an  Instructive  case  and  like  this  one,  but 
governed,  It  seems,  by  a  New  York  statute 
authorizing  the  garnishment  on  legal  process 
of  equitable  interests.  Though  the  ruling  in 
Pendleton  v.  Perkins,  that  a  municipality  may 
be  made  an  equitable  garnishee,  has  been 
commented  on  with  doubt  In  later  opinions, 
the  ruling  has  never  been  questioned  that  a 
creditors'  bill  will  reach  such  assets  of  a  debt.' 
or  as  are  not  subject  to  levy  and  garnish- 
ment, without  reference  to  fraud  or  other 
ground  of  equity  cognizance. 

The  second  phase  of  the  argument,  that 
the  interest  of  the  Peper  Company  in  the  cer- 
tificate of  deposit  cannot  be  appropriated,  ei- 
ther in  law  or  equity,  to  satisfy  plaintiff's 
demand,  Is  grounded  on  the  contingent  nature 
of  the  Interest  of  the  Peper  Company  in  the 
asset,  which  is  said  to  be  so  remote  and  un- 
certain as  to  withdraw  the  asset  from  the 
range  of  any  remedy  plaintiff  might  seek, 
because,  until  the  Fidelity  &  Deposit  Com- 
pany's liability  as  surety  terminates.  It  can- 
not be  ascertained  whether  the  Peper  Com- 
pany will  have  any  equity  In  the  certificate, 
or,  if  any,  how  much.  We  are  cited  to  Stev- 
enson T.  McFarland,  162  Mo.  159,  62  S.  W. 
695,  as  supporting  the  proposition — an  au- 
thority which  differs  widely  in  its  facts  from 
the  case  at  bar.  It  was  an  action  In  the 
nature  of  an  equitable  garnishment  by  a 
Judgment  creditor  of  McFarland's  to  lay  hold 
of  his  interest  in  a  contract  between  him 
and  Vette,  according  to  the  terms  of  which 
Vette  was  to  pay  McFarland,  in  return  for 
services  to  be  rendered,  25  per  cent  of  the 
profits  of  a  loan  and  real  estate  business  dur- 
ing three  years.  A  man  named  Kilgen  was 
Interested  with  McFarland  in  the  contract. 
The  business  was  in  progress  when  the  ac- 
tion was  begun,  and  the  agreement  provided 
McFarland  and  Kilgen  could  not  draw  more 
than  $100  per  month  each  "until  and  unless 
upon  the  termination  of  this  contract  It  shall 
be  ascertained  by  collection  of  all  outstand- 
ings that  the  net  profits  arising  to  each  shall 
have  been  In  excess  of  the  sums  so  respec- 
tively drawn  by  them."  It  is  manifest  there 
was  no  way  for  the  court  to  determine  wheth- 
er Vette  would  be  entitled  to  anything;  In- 
asmuch as,  under  the  terms  of  the  contract, 
his  interest  was  not  to  be  ascertained  until 
the  expiration  of  a  stated  period.  Hence 
the  court  could  enter  no  decree  appropriating 
any  certain  Interest  to  satisfy  plaintilTs 
Judgments.  In  the  case  at  bar  we  have  a 
fund  of  more  than  $2,000,  with  the  accumu- 
lated Interest,  in  the  hands  of  the  Fidelity 


&  Deposit  Company,  to  Indemnify  the  latter 
as  surety  on  a  contract  which  was  to  run 
ten  years  from  April  8,  1903.    The  lease  will 
not  expire  until  April  8,  1913,  and  meanwhile 
the  Surety  Company  may  be  mulcted  so  as 
to  entitle  it  to  retain  as  indemnity  all  or  part 
of  the  proceeds  of  the  certificate.    We  are      , 
dealing  with  a  positive  asset  already  in  ex-      i 
istence,  and  not  a  mere  chance  or  possibility 
which  may  or  may  not  become  a  reality  in 
the  future;    and  In  this  respect,  which  is 
important  to  the  point  ruled  In  the  next  para- 
graph, the  case  is  unlike  Stevenson  v.  Mc- 
Farland.   'Nevertheless  It  falls  witiiln   the 
principle  of  that  dedslon.    It  Is  impossible 
to  know  what  losses  the  Fidelity  Company 
may  sustain  before  its  obligation  as  surety 
expires,  or  what  claim  of  loss  It  may  make 
which  the  Peper  Company  or  plaintiff  will 
not  concede.    The  Fidelity  Company  may  in- 
sist then  It  has  sustained  losses,  and  the 
Peper  Company  dispute  the  claim.     Hence, 
while  the  right  as  between  plaintiff  and  the 
Peper  Company,  and  as  between  plaintiff  and 
Annie  Taylor  Jones,  can  now  be  determined, 
questions  which  cannot  be  may  arise  between 
the  Peper   Company   as  principal   and  the 
Fidelity  Company  as  surety,  and  even  be- 
tween the  latter  and  plaintiff  and  Annie 
Jones  as  creditors  of  the  Peper  Company. 
And,  indeed,  the  Judgment  entered  in  the 
case  suggests  the  court  was  conscious  of 
this  fact,  for  it  did  not  finally  settle  and  de- 
termine the  rights  of  the  parties.     Instead 
of  doing  so,  it  adjudged  the  Fidelity  Com- 
pany, when  its  liability  on  the  bond  "shall 
cease,  shall  render  a  true  and  faithful  ac- 
count of  all  offsets,  expenses,  and  deductions, 
if  any,  which  have  been  Incurred  by  the  said 
Fidelity  &  Deposit  Company  of  Maryland, 
and  which  are  held  as  charges  against  said 
fund  of  $2,000,  or  the  certificate  represent- 
ing the  same.    And  the  whole  of  said  sum, 
or  the  balance  thereof  reduced  by  said  off- 
sets, if  any,  shall  be  paid  by  the  said  Fidelity 
&  Deposit  Company   of  Maryland,  to  the 
plaintiff   herein,   and    upon    receipt   of   an 
amount  sufficient  to  satisfy  the  Judgment 
herein,  plaintiff  shall  satisfy  his  Judgm^it 
recovered  herein,  and  the  receipt  of  the  plain- 
tiff herein,  given  to  the  defendant  Fidelity  St 
Deposit  Company  of  Maryland,  for  such  sum 
as  shall  be  paid  by  said  defendant  to  the 
plaintiff  under  and  pursuant  to  this  Judgment 
and  decree,  shall  be  received  and  accepted  as 
a  full  and  complete  receipt  and  settlement  of 
the  plaintiff,  and  shall  also  be  a  full  and 
complete  settlement,  so  far  as  the  amount  is 
concerned,  of  whatever  rights  the  defendant 
Annie  Taylor  Jones  may  have  in  and  to  so 
much  of  the  fund  of  $2,000,  or  the  certificate 
of  deposit  representing  said  sum."     That 
Judgment  undertakes  to  make  a  receipt  from 
plaintiff  to  the  Fldtilty  Company  an  acquit- 
tance of  the  latter's  responsibility  for  the 
certificate  now  In  pledge.    But  If  the  Pepex 
Company  or  Annie  Taylor  Jones  should  con- 
test the  amount  retained  by  the  Fidelity 
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tained  until  the  expiration  of  the  lease  In  or- 
der to  preserre  the  status  quo,  and  a  supple- 
mental petition  then  be  filed  setting  up  the 
facts  regarding  what  the  Fidelity  Company 
has  paid  as  surety  and  Its  right  to  Indemnity, 
is  opposed  to  the  decision  of  the  Supreme 
Court  In  St  Louis  v.  Crow,  ITl  Mo.  272,  71 
S.  W.  132,  wherein  It  was  said  a  court  of 
equity,  no  more  than  a  court  of  law,  could 
hold  a  case  open  after  Judgment  for  further 
adjudication  on  the  merits,  though  It  might 
retain    It    for   administrative   purposes   and 
make  orders  to  carry  a  decree  Into  effect 
The  rights  of  these  parties  In  the  certificate 
of  deposit  cannot  be  settled  presently  by  a 
final  judgment;    and  according  to  said  case 
the  cause'  cannot  be  held,  but  must  be  treat- 
ed as  premature  in  so  far  as  it  calls  for  an 
ascertainment  of  their  resjpectlve  Interests 
In  the  certificate.     But  because  the  asset  In 
controversy  Is  In  esse,  and  of  a  kind  equity 
will  lay  hold  of  to  satisfy  plaintifrs  demand, 
when  the  Peper  Company's  Interest  can  be 
ascertained,  no  further  assignment  of  said  In- 
terest whereby  It  will  be  put  beyond  plaln- 
tlfTs  reach  at  the  proper  time,  ought  to  be 
permitted  If  it  can  be  prevented.    He  prayed 
not  only  for  special  relief,  but  for  such  oth- 
er and  proper  relief  as  the  facts  might  war- 
rant;  and  under  said  prayer  and  the  agreed 
facts,  be  was  ei^ltled,  when  the  suit  was 
begun,  to  enjoin  the  Peper  Cotton  Press  from 
transferring  Its  Interest  In  the  certificate  to 
a  holder  for  value.    In  equity  such  contingent 
interests   and   expectancies   are   assignable; 
and.  Indeed,  Annie  T.  Jones,  the  real  con- 
testant   claims    under    an    assignment.     22 
Ency.  Law  (2d  Ed.)  879;  Johnson  County  v. 
Bryson,  27  Mo.  App.  341;  Bell  v.  MulhoUand, 
90  Mo.  App.  612;  Savannah  Bank  and  Trust 
Co.  V.  Hartrldge,  73  Ga.  223;   American  Pig 
Iron,  etc.,  Co.  v.  German,  126  Ala.  194,  28 
South.  603,  86  Am.  St.  Rep.  21;    Lincoln  y. 
Unde   (Super.   N.   Y.)   16  N.  X.  Supp.  106; 
Dnnlap  v.   Ins.  Co.,  74  N.   Y.  145,  30  Am. 
Rep.  283.     As  she  acquired  her  title  after 
this  suit  was  begun  It  would  be  unfair  to 
permit  her   to  take   the   whole  amount   of 
the  certificate  to  the  exclusion  of  plaintiff. 
She  does  not  assert  the  right  to  do  this.  If 
plalntUT  is  entitled  to  a  Judgment  for  his 
dividend,  but  only  the  right  to  share  with 
him  In  proportion  to  her  claim  as  creditor  of 
the  Peper  Company.     If  plaintiff  could  en- 
join a  transfer  by  said  compapy  to  his  prej- 
udice, then  as  she  stands  In  tSe  shoes  of  the 
company,  he  may  enjoin  a  transfer  by  her. 
In  slrcumstances  like  those  at  bar,  and  where 
the  Judgment  of  a  creditor  may  be  rendered 
unavailing  by  a  transfer  of  equitable  assets, 
chancery  grants  an  Injunction.    Orr  v.  Pe- 
ters, 197  Pa.  606,  47  AtL  849;    Deveau  y. 


right  of  plalntlif  to  proceed  In  equity  with- 
out having  first  obtained  a  Judgment  at  law, 
and  as  to  this  we  say  nothing.  If  he  takes 
further  steps  against  the  certificate  when  It 
Is  released  from  the  lien  of  the  Fidelity  & 
Deposit  Company,  It  may  then  be  determined 
whether  Annie  Taylor  Jones  Is  entitled,  as 
creditor  of  the  Peper  Cotton  Press,  to  share  in 
said  certificate  pro  rata  with  plaintiff. 

The  Judgment  of  the  court  below  Is  revers- 
ed and  the  cause  remanded,  with  directions 
to  enter  Judgment  for  plaintiff  against  the 
Peper  Cotton  Press  for  the  amount  of  his 
dividend  and  interest  from  November  16, 
1904,  and  enjoining  the  Peper  Cotton  Press, 
Annie  Taylor  Jones,  and  the  Fidelity  &  De- 
posit Company  from  making  any  transfer 
or  disposition  of  the  certificate  of  deposit  to 
the  prejudice  of  plaintiffs  rights  while  the 
obligation  of  said  Fidelity  &  Deposit  Com- 
pany as  surety  for  the  Peper  Cotton  Press 
continues.    All  concur. 


BOYLES  et  al.  v.  ROBERTS  et  al. 

(Supreme  Court  of  Missouri.     June  8,   1909. 
On  Motion  for  Rehearing,  Oct  22,  1909.) 

1.  Religious  Societies  (|  24*)— Ecclesias- 
TiCAi,  Tbibunals— Review  by  Cotjkts. 

Civil  courts  will  Investigate  ecclesiastical 
decrees,  where  necessary  in  determining  prop- 
erty rights. 

[Ed.  Note.— For  other  cases,  jsee  Religious  So- 
cieties, Cent  Dig.  {  157 ;    Dec.  Dig.  5  24.*] 

2.  Relioiotts  Societies  (§  24*)— Ecclesias- 
tical Tbibunals— Review  by  Courts. 

Civil  courts,  in  determining  property  rights, 
will  investigate  and  see  that  the  church  Judi- 
catory has  acted,  and,  if  so,  whether  it  has 
acted  within  its  constitutional  grant  of  power. 
[Bid.  Note.— For  other  cases,  see  Religious  So- 
cieties, Cent  Dig.  §  157;   Dec  Dig.  §24.*] 

3.  Religious  Societies  (§   12*)— Ecclesias- 
tical Tribunals— Acts  Beyond  Poweb. 

Where  beyond  the  constitutional  provisions 
of  the  church,  acts  of  a  church  judicatory  will 
be  declared  void. 

[Ed.  Note. — For  other  cases,  see  ReliEloas  So- 
cieties, Cent  Dig.  {  93;    Dec.  Dig.  %  12.*} 

4.  Religious   Societies   (5  23*)— Ecclesias- 
tical TBiBUNALa— Review  by  Courts. 

In  determining  property  rights,  courts  will 
compare  creeds,  and  award  the  property  to  the 
persons,  whether  in  the  majority  or  the  minor- 
ity, adhering  to  the  doctrine  and  faitk  existing 
prior  to  the  schism  and  division  in  tba  charch. 
[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, (Tent  Dig.  Sf  147-153;  Dec.  Dig.  f  23.*] 

5.  Reuqious   Societies  (S  12*)— Ecclesias- 
tical Tribunals— Review  bt  Courts. 

Civil  courts  should  investigate  the  juris- 
diction of  ecclesiastical  courts,  even  though  ac- 
cepting proper  decrees  therefrom. 

[Ed.  Note.— For  other  cases,  see  Ileligions  So- 
cieties, Cent  Dig.  {  93;  Dec.  Dig.  |  12.*] 
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9.  Relioioits  Societies  (|  23*)  —  Pbopebtt 

AND  Funds. 

In  the  event  of  dirision  in  a  church,  that 
portion  of  the  organization,  whether  the  ma- 
jority or  the  minority,  which  adheres  to  the 
existing  creed,  doctrines,  and  faith  at  the  time 
of  dispute,  is  entitled  to  the  church  property. 

[Ed.  Note. — For  other  cases,  see  Reiigious  So- 
cieties, Cent.  Dig.  i  151 ;   Dec.  Dig.  |  &.*} 

7.  Reuoious  Societies  (|  34*)  —  Pbopebtt 
AND  Funds— Tbansfeb  fbou  One  Chubch 
TO  Anotheb. 

There  might  be  such  a  similarity  between 
Confessions  of  Faith  of  churches  as  to  warrant 
united  action  between  them,  and  yet  not  such 
an  identity  as  is  required  to  pass  the  property 
of  one  to  the  other. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Dec.  Dig.  i  34.»  j , 

8.  Words  and  Phbabbb  —  "Confession  or 
Faith." 

A  "confession  of  faith"  Is  the  construction 
which  a  religious  organization  gives  the  Holy 
Boole. 

9.  Religious  Societies  (i  84*)  —  Pbopebtt 
AND  Funds— Tbansfeb  vbok  One  Chubch 
TO  Anotheb. 

Identity  of  faiths,  doctrines,  and  standards, 
descrilied  merely  aa  "sufficient  agreement  to 
warrant  this  union,"  is  not  that  Identity  which 
the  law  demands  in  determining  the  right  to 
transfer  the  property  of  one  religious  organiza- 
tion to  another. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Dec.  Dig.  {  34.*] 

10.  Relioioub  Societies  (|  34*)  —  Pbopebtt 
AND  Funds— Tbansfeb  fboic  One  Chubch 
to  Anotheb. 

There  is  no  identity  of  doctrine  in  the  Con- 
fession of  Faith  of  the  Presbyterian  Church  of 
the  United  States  of  America  and  that  of  the 
Cumberland  Presbyterian  Church ;  and  hence, 
as  against  members  of  the  latter,  whether  in 
the  majority  or  the  minority,  adhering  to  its 
doctrine  and  faith,  the  property  of  that  church 
could  not  be  passed  to  tne  Presbyterian  Church 
of  the  United  States  of  America  in  pursuance  of 
any  attempted  union  between  them. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Dec.  Dig.  f  34.*] 

11.  Religious  Societies  (J  23*)  —  Pbopebtt 
AND  Funds — Division  in  Chubch. 

Persons  leaving  the  Cumberland  Presby- 
terian Church  and  going  into  the  Presbyterian 
Church  of  the  United  States  of  America  are 
dissenters  from  the  Cumberland  Presbyterian 
doctrines  and  faith,  and,  whether  in  the  major- 
ity or  the  minority,  they  are  in  no  position  to 
claim  property  conveyed  and  held  in  trust  for 
tlie  Cumberland  Presbyterian  Church. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Cent.  Dig.  |§  147-153 ;  Dec.  Dig.  S  23.*] 

12.  Religious  Societies  (|  6*)  —  Constitu- 
tion. 

The  constitution  is  the  contract  of  associa- 
tion in  a  church,  binding  upon  all  portions  of 
it,  as  well  as  the  judicatories  thereof.  It  is  the 
supreme  law  of  the  church,  and  must  be  ad- 
hered to  by  every  part  thereof. 

[EM.  Note. — For  other  cases,  see  Religious  So- 
cieties, Dec.  Dig.  {  5.*] 

13.  Religious  Societies  (i  34*)  —  Union  — 

SUBUISSION. 

The  constitution  of  the  Cuml>erland  Pres- 
byterian Church  provides  that,  upon  recommen- 
dation of  the  General  Assembly  by  a  two-thirds 
vote  of  the  members  thereof,  the  Confession  of 
Faith,  Catechism,  constitution,  and  rules  of  dis- 


cipline may  be  amended  or  changed,  when  a  ma- 
jority of  the  Presbyteries,  upon  the  same  being 
transmitted  for  their  action,  shall  approve  tliere- 
of.  A  plan  for  the  union  of  the  Cumberland 
Church  with  the  Presbyterian  Church  of  the 
United  States  of  America  involved  the  surrender 
of  the  name  and  organization  of  the  Cumberland 
Church,  and  also  the  acceptance  by  the  Cumber- 
land Church  of  the  doctrines  and  Confession  of 
Faith  of  the  Presbyterian  Church  of  the  United 
States  of  America,  as  revised  in  1903,  and  of 
its  doctrinal  and  ecclesiastical  standards.  The 
only  part  of  the  plan,  however,  submitted  to  the 
Presbyteries  of  the  Cumberland  Church,  was  em- 
braced in  the  question,  to  which  they  were  re- 
quired to  return  a  categorical  answer,  whether 
the  Presbyteries  were  in  favor  of  the  union  on 
the  basis  of  the  revised  Confession  of  Faith,  etc 
Beld,  that,  under  the  Cumberland  constitution, 
ita  General  Assembly  had  no  power,  without 
submitting  the  matter  to  the  Presbyteries,  to 
surrender  the  name  and  organization  of  the 
church  and  to  dissolve  it  by  consenting  to  its 
absorption  by  the  Presbyterian  Church  of  the 
United  States  of  America. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Dec.  Dig.  {  34.*] 

14.  Religious  Societies  ((  34*)  —  Union  — 
Right  to  Go  into  Otheb  Church. 

The  powers  given  by  the  constitution  of  the 
Cumberland  Presbyterian  Church  to  its  General 
Assembly  to  concert  measures  for  the  enlarge- 
ment of  the  church  and  to  receive  "under  its 
jurisdiction"  other  ecclesiastical  bodies  whose  or- 
ganization conforms  to  the  doctrines  and  order 
of  that  church,  when  fairly  construed,  mean, 
first,  that  by  work  in  different  ways  the  General 
Assembly  shall  strive  to  secure  individual  mem- 
t>era  to  join  and  thus  enlarge  the  church,  and, 
second,  to  receive  other  bodies  of  a  similar  faith 
and  government;  and  the  constitution,  having 
mentioned  the  specific  way  by  which  mergers  or 
unions  can  be  formed  with  the  church — Uiat  is, 
by  receiving  other  bodies  binder  its  jurisdic- 
tion"—excludes  the  idea  of  enlargement  by  the 
Cumberland  Church  going  in  under  another  or- 
ganization, and  does  not  admit  of  a  surrender 
of  its  organization,  name,  or  creed. 

[Ed.  Note.— For  other  cases,  see  Religion*  So- 
cieties, Dec.  Dig.  §  34.*] 

On  Motion  for  Rehearing. 

15.  Religious  Societies  (S  34*)  —  Union  — 

POWGB  OF  GENEBAL  ASSEMBLT. 

There  having  been  toothing  in  the  original 
act  of  organization  of  the  Cumberland  Presby- 
terian Church  that  Indicated  a  purpose  to  unite 
with  or  become  merged  into  the  Presbyterian 
Church  of  the  United  States  of  America,  it  can- 
not be  implied  that  the  power  to  effect  such  a 
union  or  merger  was  given  to  the  Cumberland 
General  Assembly  at  the  beginning  of  its  or- 
ganization, and  there  have  been  no  additional 
powers  given  since. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Dec.  Dig.  {  34.*] 

16.  Religious  Societies  ({  34*)  —  Union  — 
Validity. 

The  theory  that  the  power  of  the  General 
Assembly  of  the  Cumberland  Presbyterian 
Church  was  derived,  not  from  the  people  com- 
posing the  church,  but  from  the  Divine  Founder, 
cannot  be  invoked  to  sustain  an  otherwise  on- 
authorized  union  of  the  Cumberland  Church 
with  the  Presbjrterian  Church  of  the  United 
States  of  America,  involving  the  surrender  of 
the  name  and  organization  of  the  Cumberland 
Church,  and  also  the  acceptance  by  it  of  the 
doctrines  and  Confession  of  Faith  of  the  Presby- 
terian Church  of  the  United  States  of  America, 
as  revised  in  1903,  and  its  doctrinal  and  ecclesi- 
astical standards;    for  the  church  has  ita  laws, 
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written  by  men,  and  the  conrti  can  only  in- 
terpret them  as  the  work  of  men. 

[Ed.  Note.— For  other  cases,  see  Belisioos  So- 
cieties, Dec  Di(.  §  34.*] 

17.  Rklioiocb  Societies  d  2S*)— Bcci^EaiAB- 
TICAL  Tribunaxa. 

The  interpretation  put  npon  it*  dogmas  by 
the  church  itself  is  binding  on  its  own  members. 
bnt  not  on  those  who  are  not  members;  and 
a  person  ontside  may  put  his  own  interpretation 
on  them,  and  govern  himself  accordingly. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
deties,  Dec.  Dig.  8  28.*] 

18.  Relioiodb  Socikttes  (|  24*)— Ecclesiab- 
TiCAi.  Tribunals— Review  bt  Coubts. 

In  a  case  involving  title  to  property,  if  a 
qneation  arises  as  to  the  meaning  of  clauses  in 
the  Confession  of  Faith  of  a  church  and  if  the 
parties  litigant  are  all  members  of  the  churcb, 
the  conrts  will  adopt  as  conclusive  the  interpre- 
tation which  the  highest  ecclesiastical  court  oC 
that  church  has  put  upon  the  clauses;  but,  if 
the  parties  on  one  side  are  not  members  of  the 
charch,  the  conrts  must  take  the  Confession  of 
Faith  and  interpret  it  as  they  would  any  other 
instroment. 

[Ed.  Note.— For  other  cases,  see  Religions  So- 
cieties, Dec.  Dig.  i  24.*] 

Woodson  and  Lamm,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court, 
Cooper  County;  Wm.  H.  Martin,  Judge. 

Action  by  C.  A.  Boyles  and  others  against 
3.  Ia  Roberts  and  others.  Judgment  for 
plaintlfFB,  and  defendants  ai^eal.  Reversed 
and  remanded,  with  directions. 

W.  C.  Caldwell,  E.  B.  Oreen,  Robt  Rey- 
nolds, W.  O.  &  O.  T.  Pendleton,  and  Jas.  A. 
Kemper,  for  appellants.  J.  W.  Suddath,  O. 
Ia.  Houts,  W.  M.  Williams,  and  J.  M.  Gantt, 
for  appellees. 

GRAVES,  J.  This  1b  one  of  the  numerous 
cases  in  the  different  states  which  resulted 
from  what  Is  called  a  union  between  the 
Presbyterian  Church  of  the  United  States  of 
America  and  the  Cumberland  Presbyterian 
Church,  alleged  to  have  been  consummated 
in  the  year  1906.  Both  were  voluntary,  unin- 
corporated religious  societies.  The  Presby- 
terian Church  of  the  United  States  of  Amer- 
ica has  for  Its  foundation  the  Westminster 
Confession  of  Faith,  known  alike  to  profane 
and  ecclesiastical  history.  In  what  was 
known  as  the  "great  revival"  of  1800,  which 
spread  over  Kentucky,  Tennessee,  and  other 
portions  of  the  South,  and  In  which  Dr.  Mc- 
Oready  was  one  of  the  leading  spirits,  so 
great  was  the  demand  for  the  Gospel,  that  the 
more  educated  and  Intelligent  laymen  of  de- 
vout character  were  called  and  did  preach. 
This  revival,  as  we  gather  from  the  early 
history  of  the  Cumberland  Presbyterian 
Church,  was  opposed  by  many  of  the  straight- 
er-laced  Presbyterians,  and  the  same  opposed 
the  uneducated  ministers,  who  in  the  course 
of  this  great  revival  had  buckled  on  their 
armor  and  hied  to  the  field  of  action.  In 
Cumberland  Presbytery  the  "Revival  Party," 
as  It  was  called,  was  strongly  In  the  ascend- 
ency, and  this  Presbytery  had  dared  to  send 


forth  some  of  their  educated  lalty  to  preach. 
In  1805  the  Synod  of  Kentucky,  under  whose 
jurisdiction  was  the  Cumberland  Presbytery, 
appointed  a  commission  of  ten  ministers  and 
Biz  elders  to  meet  at  Gasper  River  meeting 
bouse  and  investigate  the  proceedings  of  Cum- 
berland Presbytery.  The  "Anti-Revival  Par- 
ty" was  largely  in  the  majority  in  the  Synod, 
and  from  this  majority  the  investigators  and 
triers  of  the  fact  were  selected.  The  charges 
against  Cumberland  Presbytery  were  (1) 
that  such  Presbytery  had  licensed  men  to 
preach,  and  ordained  others  to  preach  and 
administer  the  church  ordinances,  contrary 
to  the  rules  of  the  church,  and  (2)  that  such 
Presbytery  did  not  require  such  men  so 
licensed  and  ordained  to  adopt  the  Presby- 
terian Confession  of  Faith,  further  than  they 
believed  it  to  be  the  word  of  God.  As  a  re- 
sult of  this  GommiBston  many  preachers  and 
licentiates  were  silenced .  from  preaching. 
Shortly  thereafter,  in  1810,  three  ministers  of 
the  Presbyterian  Churcb,  who  were  not  in  ac- 
cord with  the  Westminster  Confession  of 
Faith,  organized  the  new  church.  They 
pointed  out  the  doctrinal  differences  which 
led  to  their  action,  which  ditferences  it  may 
become  necessary  to  note  In  detail  later. 
From  a  bumble  beginning  the  Cumberland 
Presbyterian  Church  grew  and  continued  to 
grow,  until  in  1906 -it  had  to  its  credit  114 
Presbyteries,  17  Synods,  a  General  Assembly, 
1,514  ordained  ministers,  9,614  ordained  eld- 
ers, 3,914  ordained  deacons,  2,809  congrega- 
tions, and  a  total  membership  of  185,212.  One 
of  these  congregations  was  located  at  War- 
rensburg.  Mo.,  and  a  schism  therein  has  oc- 
casioned the  case  now  before  us.  The  petition 
in  the  case,  which  is  one  for  injunction,  sets 
out  the  steps  of  the  alleged  union  of  the  two 
churches.  Plaintiffs,  who  sue  for  themselves 
and  in  behalf  of  all  the  members  of  the 
Presbyterian.  Church  of  the  United  States  of 
America,  and  especially  for  those  members 
who  were  formerly  members  of  the  Cumber- 
land Presbyterian  Church  at  Warrensburg, 
Mo.,  ask  that  the  defendants  be  enjoined  and 
restrained  from  certain  things,  which  are 
better  stated  in  their  prayer  for  relief,  thus: 
"And  further  pray  the  court  to  enjoin  the 
ministers,  oOlcers,  and  members  of  the  Cum- 
berland Presbyterian  Church,  at  Warrens- 
burg, Mo.,  who  repudiate  and  renounce  the 
action  of  the  General  Assembly  and  the 
Presbyteries  of  said  churches  In  agreeing  to 
and  forming  a  union  with  the  Presbyterian 
Church  in  the  United  States  of  America,  or 
who  renounce  the  United  Church  resulting 
from  said  union,  known  as  the  'Presbyterian 
Church  in  the  United  States  of  America,'  to- 
gether with  all  their  associates,  confederates, 
agents,  and  representatives,  and  that  said 
persons  be  enjoined  from  doing  the  follow- 
ing things,  to  wit:  First  From  interfering 
with  or  molesting  the  pastors,  elders,  deacons, 
church  members,  or  other  ecclesiastical  agen- 
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dee  who  adhere  to  and  recognize  said  United 
Church,  In  the  nse,  enjoyment,  possession, 
and  exclusive  control  of  all  houses  of  wor- 
ship, parsonages,  endowment  funds,  or  other 
property  or  effects  which  belong  to  the  Cum- 
berland Presbyterian  Church,  or  any  of  its 
boards,  committees.  Judicatories,  congrega- 
tions, or  Institutions,  or  are  held  in  trust  for 
them.  Second.  From  using  the  name  of  the 
'Cumberland  Presbyterian  Church'  as  the 
name  or  part  of  the  name  of  any  of  their 
organizations,  congregations,  sessions,  Prea- 
byterles.  Synods,  General  Assemblies,  boards, 
committees,  or  other  ecclesiastical  judica- 
tories, institutions)  or  agencies,  in  connection 
with  the  claim  on  the  part  of  said  judicatory, 
organization,  or  agency,  or  any  one  acting 
for  It,  that  it  Is  a  Judicatory  organization  or 
agency  of  the  original  Cumberland  Presby- 
terian Church  as  organized  In  1810,  as  de- 
scribed In  said  deeds.  And  plaintiffs  pray 
for  such  other  and  further  relief  as  the  court 
in  equity  and  good  conscience  may  find  them 
entitled  to." 

The  real  bone  of  contention  is  three  lots  of 
ground,  upon  which  is  a  church  house,  which 
were  deeded  to  trustees  for  the  Cumberland 
Presbyterian  Church  of  Warrensburg,  Mo. 
The  petition  Is  long,  as  also  is  the  answer 
thereto.  By  answer,  the  defendants,  among 
other  things,  deny  the  validity  of  the  alleged 
union,  and  claim  that  by  reason  thereof,  and 
that  by  reason  of  their  deeds,  they  are  enti- 
tled to  the  property.  Other  matters,  of  both 
petition  and  answer,  may  become  pertinent 
later,  and,  if  so,  will  be  adverted  to  in  the 
course  of  the  opinion. 

Going  further  Into  the  historical  part  of 
the  case,  it  appears  that  in  1903  the  Presby- 
terian Church,  U.  S.  A.,  amended  its  Confes- 
sion of  Faith  by  some  additions  thereto,  and 
it  also  undertook  to  declare  what  certain 
other  portions,  although  written  In  plain 
English,  meant.  Shortly  thereafter,  through 
overtures,  the  two  churches  appointed  com- 
mittees upon  unions.  These  committees  de- 
vised what  they  called  a  scheme  or  plan  of 
union  and  reunion.  Why  both  words,  "union" 
and  "reunion,"  were  used,  will  only  appear  In 
the  shades  of  the  background  and  then  only 
to  the  careful  thinker.  The  Cumberland 
Presbyterian  Church  was  a  separate  and  dis- 
tinct entity,  and  always  has  been.  Its  re- 
ligious tenets  were  different,  and  its  church 
polity  dlfTerent  As  a  church  entity  It  never 
had  been  a  part  of  the  other  church.  The 
Joint  report  of  this  committee  was  submitted 
and  voted  upon  by  the  General  Assembly  of 
each  of  the  two  churches.  'It  will  only  be 
necessary  to  note  the  action  of  the  Cumber- 
land Presbyterian  Church  in  detail. 

The  courts  or  judicatories  of  the  Cumber- 
land Presbyterian  Church  consisted,  first,  of 
a  church  session,  made  up  of  the  minister 
and  the  ruling  elders,  the  latter  chosen  by 
the  congregation;  secondly,  the  Presbytery, 
made  up  of  the  ministers  and  certain  select- 
ed ruling  elders  for  the  several  congrega- 


tions In  a  certain  district;  thirdly,  a  Synod, 
made  up  of  three  or  more  Presbyteries ;  and, 
fourthly,  of  a  General  Assembly.  We  have 
noted  them  in  regular  gradation,  beginning 
with  the  lowest  In  1904  this  Joint  report 
was  presented  to  the  General  Assembly  of 
the  Cumberland  Presbyterian  Church.  The 
material  portions  read: 

"Therefore,  we  cordially  recommend  to 
your  respective  General  Assemblies  that  the 
reunion  of  the  Presbyterian  Church  In  the 
United  States  of  America  and  the  Cumber- 
land Presbyterian  Church  be  accomplished  as 
soon  as  the  necessary  steps  can  be  taken, 
upon  the  basis  hereinafter  set  forth.  (1) 
The  Presbyterian  Church  In  the  United  States 
of  America,  whose  General  Assembly  met  in 
the  Immanuel  Church,  Los  Angeles,  Cali- 
fornia, May  21,  1903,  and  the  Cumberland 
Presbyterian  Church,  whose  General  Assem- 
bly met  In  the  First  Cumberland  Church, 
Nashville,  Tenn.,  May  21,  1903,  shall  be 
united  as  one  church,  under  the  name  and 
style  of  the  'Presbyterian  Church  In  the  Unit- 
ed States  of  America,'  possessing  all  the 
legal  and  corporate  rights  and  powers  which 
the  separate  churches  now  possess.  (2)  The 
union  shall  be  effected  on  the  doctrinal  basis 
of  the  Confession  of  Faith  of  the  Presbyte- 
rian Church  in  the  United  States  of  America, 
as  revised  in  1903,  and  of  its  other  doctrinal 
and  ecclesiastical  standards;  and  Scriptures 
of  the  Old  and  New  Testaments  shall  be  ac- 
knowledged as  the  Inspired  word  of  God,  the 
only  infallible  rule  of  faith  and  practice. 
(3)  Each  of  the  assemblies  shall  submit  the 
foregoing  Basis  of  Union  to  Its  Presbyteries, 
which  shall  be  required  to  meet  on  or  before 
April  30,  1905,  to  express  their  approval  or 
disapproval  of  the  same  by  a  categorical  an- 
swer to  this  question:  'Do  you  approve  of 
the  reunion  and  union  of  the  Presbyterian 
Church  in  the  United  States  of  America  and 
the  Cumberland  Presbyterian  Church  on  the 
following  basis:  The  union  shall  be  eflTected 
on  the  doctrinal  basis  of  the  Confession  of 
Faifh  of  the  Presbyterian  Church  In  the  Unit- 
ed States  of  America,  as  revised  in  1903,  and 
of  its  other  doctrinal  and  ecclesiastical  stand- 
ards ;  and  the  Scriptures  of  the  Old  and  New 
Testaments  shall  be  acknowledged  as  the 
inspired  word  of  God,  the  only  infallible  rule 
of  faith  and  practice?*  Each  Presbytery 
shall,  before  the  10th  day  of  May,  1905,  for- 
ward to  the  stated  clerk  of  the  Assembly 
with  which  it  Is  connected  a  statement  of 
its  vote  on  the  said  Basis  of  Union." 

Upon  the  incoming  of  this  Joint  reirart,  the 
following  resolution  was  offered  by  Dr. 
Tempi eton.  In  the  General  Assembly: 

"Resolved:  (1)  That  the  foregoing  Report 
and  Supplementary  Report  of  the  Committee 
on  Presbyterian  Fraternity  and  Union,  ap- 
pointed by  the  General  Assembly  In  ISOS,  be 
received  and  spread  upon  the  minutes  of 
this  General  Assembly,  and  that  the  Included 
Joint  Report  on  Union  be  adopted,  and  that 
the  Basis  of  Union  be  and  is  recommended 
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stated  Clerk  be  instructed  to  submit  the 
Basis  of  Union,  contained  In  said  report,  to 
the  Presbjrterles  of  the  Cumberland  Presbyte- 
rian Church,  In  the  usual  constitutional 
manner,  upon  receiving  official  notification  of 
the  adoption  of  the  said  Joint  Report  on 
Union  by  the  General  Assembly  of  the  Pres- 
byterian Church  In  the  United  States  of 
America." 

This  resolution  was  adopted  by  a  vote  of 
162  to  74,  and  was  declared  to  be  by  the 
constitutional  two-thirds  vote.  Upon  a  sub- 
mission to  the  Presbyteries  of  the  question 
to  be  categorically  answered,  set  out  above,  it 
was  found  that  111  Presbyteries  had  return- 
ed their  vote.  Of  these,  60  answered  the 
question  in  the  .affirmative  and  51  answered 
it  in  the  negative.  A.  summary  of  the  vote 
In  the  111  Presbyteries  voting  upon  this 
question  shows  that  691  ministers  and  649 
elders,  or  1,340,  voted  for  union,  and  470 
ministers  and  1,007  elders,  or  a  total  of  1.- 
477,  voted  against  union  so  that,  whilst  the 
question  was  answered  in  the  affirmative  by 
a  majority  of  nine  Presbyteries,  it  was  an- 
swered In  the  negative  by  a  majority  of  137 
votes  of  those  ministers  and  elders  who  vot- 
ed thereon.    The  Union  was  declared  adopted. 

In  the  General  Assembly  of  the  Cumber- 
land Presbyterian  Church  for  the  year  1906, 
just  after  the  resolution  as  to  union  and 
reunion  was  declared  passed  by  the  vote 
above  mentioned,  there  was  a  protest,  signed 
by  100  of  the  commissioners,  In  which  they 
charged  the  invalidity  of  the  action  upon 
many  grounds  not  necessary  here  to  state. 
The  Assembly  appointed  a  committee  to  an- 
swer the  protest,  and  after  Its  answer  was 
read,  and  some  other  business  was  transact- 
ed, the  majority  adjourned  the  Assembly 
sine  die.  Before  this  was  done,  however,  the 
protestants  gave  notice  that  they  would  con- 
tinue the  work  of  the  General  Assembly  un- 
der the  rules  and  Confession  of  Faith  ftnd 
Practice  of  the  Cumberland  Presbyterian 
Church.  Pursuant  to  such  notice  the  protest- 
tants  did  reorganize  such  Assembly,  pro- 
ceeded with  their  work,  and  finally  adjourned 
to  a  day  and  place  named  for  the  next  meet- 
ing. From  that  time  to  this  there  has  been 
a  General  Assembly,  under  which  were  Syn- 
ods, Presbyteries,  and  congregations,  regu- 
larly meeting  and  adhering  In  the  strictest 
letter  to  the  Cumberland  Presbyterian  Con- 
fession of  Faith,  as  well  as  to  the  name. 
Now  to  the  particular  case.       '^ 

The  defendants  in  this  case  were  within 
the  jurisdiction  of  the  Lexington  Presbytery 
and  entered  their  protest  to  that  body.  In 
answer  to  their  protest,  they  were,  after 
kindly  admonitions  as  to  their  spiritual  wel- 
fare, notified  that  they  had  no  standing  in 
that  judicatory,  and  that  the  civil  courts 
would    not  protect  them   In   their    alleged 


both  federal  and  state,  and  with  one  accor 
they  held  that  the  property  interest  of  th 
Cumberland  Presbyterian  Churches  had  bee: 
so  safeguarded  as  to  have  been  safely  trans 
ferred  to  the  Presbyterian  Church,  U.  S.  A 
Just  who  had  the  temerity  to  approach  i 
judge  of  a  court  for  a  written  opinion  upoi 
a  disputed  legal  pro;>osltion,  or  what  judges 
both  state  and  federal,  so  far  forgot  tbeii 
high  position  as  to  give  such  opinion,  we 
are  not  advised  by  the  record.    Suffice  it  tc 
say   that,    notwithstanding    this    reply,    the 
defendants  held  possession  of  the  property 
in  dispute,  and  this  action  resulted.     The 
temporary  injunction  was  made  permanent 
as  to  the  property  in  question,  but  by  the 
grace  of  the  judge  nisi  the  defendants  were 
permitted  to  cling  to  the  name  "Cumber- 
land Presbyterians."     From  this  judgment, 
involving  title  to  this  property  and  consti- 
tutional questions  as  well,  the  defendants  in 
proi)er  order  and  due  time  appealed  to  this 
court    This  sufficiently  states  the  case  for  a 
discussion  of  legal  questions  Involved. 

1.  An  all-important  preliminary  question 
is  as  to  what  extent  this,  a  civil,  court  can 
go  into  the  questions  raised  in  this  case. 
As  has  been  stated,  there  was  a  division  in 
the  Cumberland  Presbyterian  General  As- 
sembly when  the  union  of  the  two  churches 
was  declared  adopted.  A  very  large  minori- 
ty of  the  commissioners,  after  having  protest- 
ed and  giving  notice  before  final  adjourn- 
ment, Immediately  elected  proper  officers, 
and  proceeded  with  the  General  Assembly, 
and  adjourned  it  to  a  named  time  and  place, 
and  such  General  Assembly  Is  going  on  un- 
der the  constitution  of  the  Cumberland  Pres- 
byterian Church,  with  its  congregations,  Pres- 
byteries, and  Synods.  There  is  also  a  divi- 
sion In  the  local  congregation,  some  having 
gone  over  to  the  Presbyterian  Church,  U.  8. 
A.,  and  others  remaining  steadfast  to  the 
original  organization.  The  question  before 
us  Is  to  determine  property  rights  In  a  case 
wherein  there  Is  a  schism  in  a  church  organi- 
zation from  its  highest  to  its  lowest  judicato- 
ry, as  well  as  In  its  membership.  Presbyte- 
rian disputes  of  this  character  are  not  new 
to  this  court.  We  have  bad  them  before. 
Respondents  contend,  in  effect,  that  we  have 
but  to  register  the  edict  of  the  highest 
church  judicatory,  and  by  so  doing  pass  all 
Cumberland  Presbyterian  property  to  the 
Presbyterian  Cbnrdi,  U.  S.  A.  Appellants 
contend  that  the  action  of  the  General  As- 
sembly was  ultra  vires  and  void. 

In  an  early  Presbyterian  controversy,  the 
case  of  Watson  v.  Garvin,  54  Mo.,  loc.  dt 
377,  this  court  said:  "At  the  threshold  of 
this  Inquiry,  we  are  met  with  the  startling 
proposition  that,  In  cases  like  this,  the  judg- 
ments or  decrees  of  ecclesiastical  judicatories 
are  final  and  conclusive,  and  that  the  dvil 
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courts  taaye  no  antfaorlty  In  tbe  premises,  ex- 
cept to  register  tbese  decrees  and  carry  them 
into  execution.  It  Is  to  be  regretted  that 
loose  expressions,  by  elementary  writers,  and 
also  by  Judges  In  delivering  their  opinions, 
have  given  too  much  foundation  for  this 
false  doctrine.  Even  the  Supreme  Court  of 
the  United  States,  In  Watson  t.  Jones,  13 
Wall.  679,  20  L.  Ed.  666,  gives  prominence  to 
this  Idea  by  making  It  the  chief  foundation  of 
their  opinion.  That  court  seemed  to  think 
the  Judges  not  sufficiently  learned  In  ecclesi- 
astical law  to  pass  on  such  questions,  and 
that  the  ecclesiastical  courts,  being  better 
qualified  than  themselves,  ought  to  be  allow- 
ed to  be  the  exclusive  Judges.  The  cMl  courts 
are  presumed  to  know  all  the  law  touching 
property  rights ;  and  If  questions  of  ecclesias- 
tical law,  connected  with  property  rights, 
come  before  them,  they  are  compelled  to  de- 
cide them.  They  have  no  power  to  abdicate 
their  own  Jurisdiction  and  transfer  It  to 
other  tribunals.  If  they  are  not  sufficiently 
advised  concerning  the  questions  that  arise, 
it  is  their  duty  to  make  themselves  acquaint- 
ed with  them  In  all  their  bearings,  and  not 
to  blindly  register  the  decrees  of  tribunals 
having  no  Jurisdiction  whatever  over  prop- 
erty." 

Tbe  opinion  recognized  that  there  were 
certain  church  decisions  or  adjudications 
that  it  would  not  interfere  with,  not  on  the 
theory  that  such  adjudications  were  In  any 
way  binding  upon  this  court,  but  on  tbe 
theory  that  this  court  had  no  Jurisdiction  of 
the  subject-matter  Involved  in  tbe  cases. 
On  this  question  we  then  said:  "The  true 
ground  why  civil  courts  do  not  Interfere  with 
the  decrees  of  ecclesiastical  courts,  where  no 
property  rights  are  Involved,  is  not  because 
such  decrees  are  final  and  conclusive,  but 
because  they  have  no  Jurisdiction  whatever 
in  such  matters,  and  cannot  take  cognizance 
•of  them  at  all,  whether  they  have  been  ad- 
judicated or  not  by  those  tribunals.  This 
principle  forms  the  foundation  of  religious 
liberty  in  republican  governments.  The  civ- 
il authorities  have  no  power  to  pass  or  en- 
force laws  abridging  the  freedom  of  the  cit- 
izen In  this  regard,  and  hence,  In  matters 
purely  religious  or  ecclesiastical,  tbe  civil 
courts  have  no  Jurisdiction.  A  deposed  min- 
ister or  an  excommunicated  member  of  a 
church  cannot  appeal  to  tbe  civil  courts  for 
redress.  They  can  look  alone  to  their  own 
Judicatories  for  relief,  and  must  abide  the 
Judgment  of  their  highest  courts  as  final 
and  conclusive.  But,  when  property  rights 
are  concerned,  the  ecclesiastical  courts  have 
no  power  to  pass  on  them,  so  as  to  bind  the 
civil  courts.  If  they  expel  a  member  from 
his  church,  and  he  feels  himself  aggrieved 
in  his  rights  of  property  by  the  expulsion, 
he  may  resort  to  the  civil  courts,  and  they 
will  not  consider  themselves  precluded  by 
the  Judgment  of  expulsion,  but  will  examine 
Into  the  case  to  see  if  it  has  been  regularly 
made  upon  due  notice,  and,  if  they  find  it  to 


be  duly  made,  they  will  let  it  stand;  otber- 
wise,  they  will  disregard  it,  and  glre  tbe 
proper  relief.  In  most  cases,  no  doubt,  tbe 
Judgment  will  be  found  to  be  sufficiently  reg- 
ular to  fix  the  status  of  the  expelled  mem- 
ber and  to  warrant  the  civil  courts  in  deny- 
ing the  desired  relief." 

Under  a  note  to  the  case  of  Hendryx  et  aL 
v.  People's  United  Chorch  of  Spokane  et  al., 
4  L.  R.  A.  (N.  S.)  1154,  the  learned  annota- 
tor  thus  speaks  of  the  Watson  Case,  supra: 
"It  is  apparent,  therefore,  that,  unless  there 
Is  some  dvU  or  property  right  Involved,  so 
as  to  confer  Jurisdiction  upon  the  civil  court, 
the  question  as  to  tbe  effect  of  a  decision  of 
the  ecclesiastical  tribunal  cannot  legitimate- 
ly arise.  The  distinction  is  clearly  drawn  in 
the  statement  of  the  court  in  Watson  v.  Gai^ 
Tin,  54  Mo.  355,  that  tbe  true  ground  why 
civil  courts  do  not  Interfere  with  the  decrees 
of  ecclesiastical  courts,  where  no  property 
rights  are  Involved,  Is  because  the  courts 
have  no  Jurisdiction  whatever  In  such  mat- 
ters, and  cannot  take  cognizance  of  them  at 
all,  whether  they  have  been  adjudicated  or 
not  by  these  tribunals." 

In  Prlckett  v.  Wells,  117  Mo.,  loc  cit  504, 
24  S.  W.  53,  this  court  further  said:    "While 
it  Is  true  that  the  civil  courts  may  not  prop- 
erly Interfere  with  that  part  of  church  man- 
agement which  concerns  the  spiritual  wel- 
fare  and  discipline  of   the   members,   yet, 
when  rights  of  proi>erty  are  involved  In  con- 
troversies of  this  class,  those  courts  cannot 
Justly  evade  the  exercises  of  such  Jurisdic- 
tion as  Is  necessary  to  the  determination  and 
vindication  of  such  rights." 
I     And  to  a  like  effect  is  Fulbrlght  t.  Hlggln- 
botham,  133  Mo.,  loc.  clt  677,  34  S.  W.  877, 
whereat  It  Is  said:    "It  is  well-settled  law 
that  the  civil  courts  have  and  will  exercise 
no  Jurisdiction  to  review  the  action  of  ec- 
clesiastical bodies  In  matters  relating  purely 
to  the  faith  and  discipline  of  the  church. 
It  was  for  the  congregation  Itself  to  deter- 
mine whether  tbese  members  held  to  doc- 
trine that  was  contrary  to  that  taught  and 
held  by  the  church,  and  to  prescribe  the 
rules   of   discipline.     But   the   members   of 
these  bodies  have  the  same  right  as  those 
of  other  voluntary  associations  of  persons 
formed  for  charitable  and  benevolent  pur- 
poses to  seek  the  aid  of  civil  courts  to  pre- 
vent a  diversion  of  Its  property   from  the 
uses  and  trusts  to  which  it  was  devoted,  and 
to  secure  to  the  members  the  enjoyment  of 
the  rights  of  membership  in  respect  to  the 
use  of  the  property.    It  therefore  sometimes 
becomes  n^essary  for  tbe  dvU  courts,  for 
the  pnrpose  of  determining  property  rights 
of  members,  to  pass  npon  questions  which 
are  ecclesiastical  In  their  nature.    State  ex 
rel.  V.  Farrls,  45  Mo.  183;   Prlckett  T.  Wells, 
117  Mo.  503,  24  S.  W.  52;  Russle  v.  Brasell, 
128  Mo.  107,  30  S.  W.  526,  49  Am.  St  Bep. 
642." 

In  the  case  of  Bussie  t.  Braaell,  128  Mo, 


Digitized  by 


Google 


Moul 


BOTLES  T.  ROBERTS. 


811 


loc.  cit  lis,  90  S.  W.  581,  40  Am.  St  Rep. 
542,  we  Bald:  "The  question  on  this  branch 
of  the  case  la:  Did  the  revised  confession, 
as  requested  bj  the  members  and  adopted 
by  the  general  conference,  so  change  the  dis- 
tinctive doctrines  of  the  church  as  to  de- 
stroy its  Identity,  and  operate  as  a  perver- 
sion of  the  trust  under  which  the  property 
In  question  was  held7  However  embarrass- 
ing it  may  tie,  It  becomes  our  duty  to  deter- 
mine this  question.  The  action  was  one  at 
la-w.  The  question  thus  raised  is  one  of  fact, 
-which  was  passed  upon  by  the  circuit  conrt 
'Without  declaration  of  law,  and  the  conclu- 
sion reached  Is  binding  upon  this  court,  un- 
less the  finding  was  clearly  erroneous.  Mead 
T.  Spalding,  94  Mo.  47,  6  S.  W.  384,  and  cases 
^rlted." 

For  the  purpose  of  determining  the  ques- 
tion as  to  whether  or  not  there  had  txea  a 
Aversion  of  the  property  which  was  held  In 
trust.  In  the  Russie  Case,  we  compared  the 
two  Cionfessions  of  Faith  (the  old  and  new) 
and  determined  the  right  of  property  by  de- 
termining that  there  was  in  fact  no  change 
in  the  creed  of  the  church,  and  in  so  doing 
we  followed  the  cases  of  Schllchter  v.  Kel- 
ter,  156  Pa.  145,  27  Atl.  45,  22  L.  R.  A.  161. 
Knns  V.  Robertson,  154  111.  394,  40  N.  E.  343, 
and  Bear  t.  Heasley,  08  Mich.  300,  57  N.  W. 
270,  24  L.  R.  A.  615,  which  cases  had  con- 
sidered the  same  revised  Confession  of  Faith 
that  we  had  under  consideration.  The  lat- 
ter case  held  that  there  was  a  difPerence  be- 
tween the  original  and  amended  documents; 
the  former  two,  that  there  was  not  But 
each  case  passes  upon  the  question.  All 
these  cases  grew  out  of  disputes  having 
their  origin  in  certain  amendments  made  to 
the  Confession  of  Faith  of  the  church  of  the 
United  Brethren  In  Christ  The  organization 
was  a  large  one,  and  cases  reached  the  ap- 
pellate courts  of  several  states,  as  above  In- 
dicated. 

An  analysis  of  our  cases  show  that  In 
cases  where  civil  or  property  rights  are  in- 
volved, the  courts  of  this  state  will  inquire 
Into  matters  ecclesiastical.  In  the  Watson 
Case,  supra,  we  hold  an  act  of  the  General 
Assembly  of  the  Presbyterian  Church,  U.  S. 
A.,  to  be  invalid  and  void,  and  to  do  so  re- 
viewed the  constitution  of  the  church,  seek- 
ing for  the  alleged  authority  claimed  by  the 
Oeneral  Assembl}'.  So  that  this  court  has 
authorized  an  Investigation  of  the  funda- 
mental laws  of  the  church  to  determine 
whether  or  not  its  acts  were  valid  there- 
under. In  the  Russte  Case,  supra,  for  the 
purpose  of  determining  whether  or  not  prop- 
erty had  been  diverted  from  a  trust  we 
compared  the  two  Confessions  of  Faith, 
to  see  whether  or  not  they  differed  In  doc- 
trine. Thus  it  appears  that  under  our  hold- 
ings, we  will  for  ourselves  examine  such  in- 
struments for  that  purpose. 

And  may  we  now  be  permitted  to  add  that 
in  our  humble  Judgment  It  would  be  a  flag- 


rant violation  of  constitutional  mandates  for 
the  civil  courts  of  this  state,  in  cases  involv- 
ing property  rights,  to  attempt  to  hide  be- 
hind the  judgments  and  decrees  of  any  ec- 
clesiastical tribunal?  The  duty  of  our  courts 
in  such  cases  is  to  investigate  the  facts,  and 
all  the  facts,  bearing  upon  the  Issue  as  to 
property  rights.  If  that  Investigation  in  a 
measure  Intrudes  upon  the  decrees  of  bodies 
having  no  authority  to  pass  upon  property 
rights,  there  Is  no  remedy  for  It  Of  those 
pure  ecclesiastical  questions  of  creed,  faith, 
or  church  discipline  we  should  wash  our 
hands,  unless  an  investigation  thereof  is 
required  to  determine  property  rights.  If 
for  that  purpose  it  should  be  required,  our 
constitutional  duty  is  to  so  investigate.  Some 
of  the  courts  are  not  as  explicit  in  terms  as 
was  this  court  in  the  case  of  Watson  v.  Gar- 
vin, supra,  but  from  the  cases  may  be  de- 
duced the  following: 

(a)  Civil  courts  will  Investigate  ecclesias- 
tical decrees  when  It  becomes  necessary  so 
to  do  in  determining  property  rights.  Grimes' 
Executor  v.  Harmon  et  al.,  35  Ind.,  loc.  cit 
254,  9  Am.  Rep.  690;  Smith  v.  Pedlgo,  145 
Ind.,  loc.  cit  S76,  33  N.  B.  777,  44  N.  E.  363, 
19  L.  R.  A.  433,  32  L.  R.  A.  833;  Hatfldd 
V.  De  Long,  156  Ind.,  loc.  cit  207,  50  N.  E. 
483,  61  L.  R.  A.  751,  83  Am.  St  Rep.  194 ;  Bird 
V.  St  Mark's  Church,  62  Iowa,  loc  dt  573, 
17  N.  W.  747;  Bridges  v.  Wilson,  11  Heisk. 
(Tenn.)  loc.  cit  470 ;  Deaderick  v.  Lampson, 
11  Heisk.  (Tenn.)  loc  dt  623;  Associated  Re- 
form Church  V.  Trustees,  etc.,  4  N.  J.  Eiq.  77 ; 
Free  Church  of  Scotland  v.  Lord  Overton  et 
al.,  Appeal  Cases  [1904]  515  et  seq.  AH  of 
these  cases,  and  those  that  follow  under 
further  lettered  subdivisions,  recognized  the 
right  of  civil  courts  to  investigate  matters 
ecclesiastical  in  case  property  rights  are  in- 
volved. We  shall  not  quote  lengthily,  nor 
from  all ;  but,  as  Indicative  of  the  trend  of 
authority  short  excerpts  from  some  cases, 
upon  the  question  involved  under  each  sub- 
division, are  at  least  pardonable,  in  view  of 
the  bold  stand  taken  by  counsel  for  respond- 
ents In  the  oral  argument  before  the  court 
and  reiterated  in  briefs  filed  herein — L  e., 
that  for  no  purpose  would  the  dvll  courts  go 
behind  the  adjudications  of  ecclesiastical  tri- 
bunals. So  strong  did  they  put  it  in  oral 
argument  that  they  dedared  that,  if  an 
ecclesiastical  Judicatory  declared  that  the 
word  "white"  meant  "black,"  we  had  to  en- 
ter the  decree.  The  writer  received  such  ar- 
gument with  a  mental  reservation  of  a  right 
to  dissent  therefrom,  but  this  dissent  Is  better 
expressed  In  the  case  law  than  can  we,  with 
our  limited  ability,  express  It 

In  the  Grimes  Case,  supra,  the  Indiana 
court  says:  "That  over  the  church,  as  such, 
the  legal  tribunals  do  uot  have,  or  profess  to 
have,  any  Jurisdiction  whatever,  except  to 
protect  the  dvil  rights  of  others  and  to  pre- 
serve the  public  peace.  All  questions  relating 
to  the  faith  and  practice  of  the  church  and 
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Its  members  belong  to  the  church  Judicatories 
to  which  they  have  Toluntarlly  subjected 
themselves.  But  the  civil  courts  will  inter- 
fere with  churches  and  religious  associations, 
and  determine  upon  questions  of  faith  and 
practice  of  a  church,  when  rights  of  property 
and  civil  rights  are  Involved."  Note  the 
language  contained  In  the  last  sentence.  Does 
that  mean  that  a  church  court  can  say  black 
is  white  and  the  civil  court  be  bound  there- 
by? Not  by  a  long  ways.  It  means  what 
it  says,  as  should  church  confessions  mean' 
what  they  say.  It  means  that  the  courts  will 
determine  the  meaning  of  the  documents 
which  express  the  doctrine  of  faith,  aided  by 
such  lights  as  the  law  permits.  And  why  not? 
In  all  other  cases  wherein  the  rights  of  prop- 
erty is  on  trial,  the  civil  courts  must  construe 
all  written  instruments  introduced  In  evi- 
dence and  bearing  upon  the  issues.  That  we 
will  not  construe  them  in  purely  ecclesiasti- 
cal cases,  in  which  no  property  rights  are  in- 
volved, is  because  they  cannot  lawfully  be 
before  us  for  construction.  But  if  a  civil,  as 
distinguished  from  a  pure  ecclesiastical,  right 
is  before  us,  we  must  construe  them  and  de- 
termine their  effect  in  so  far  as  the  property 
Interest  is  concerned. 

Again  says  the  Indiana  court  in  the  Smith 
Case,  supra:  "While  the  courts  of  this  state 
have  no  ecclesiastical  Jurisdiction  whatever, 
yet  they  are  charged  with  the  duty  and 
clothed  with  the  jurisdiction  of  protecting 
property  rights  of  religious  societies,  corpora- 
tions, and  churches,  as  well  as  that  of  in- 
dividuals, and  thereby,  of  necessity,  they  may 
be  compelled  to  decide  a  question  of  ecclesias- 
tical law,  when  that  law  becomes  a  fact  up- 
on which  property  rights  depend.  They  ought 
not,  however,  to  be  inclined  to  'rush  in  where 
angels  fear  to  tread,'  and  where  necessity 
does  not  compel  them." 

In  the  Bird  Case,  supra,  the  Iowa  court 
says:  "The  civil  courts  will  not  revise  the 
decisions  of  churches  or  religions  associations 
upon  ecclesiastical  matters;  but  they  will 
Interfere  with  such  associations  when  rights 
of  property  or  civil  rights  are  involved." 

In  the  Deaderlck  Case,  supra,  the  Tennes- 
see court,  following  Gartin  v.  Penlck,  6  Bush, 
110,  in  the  Kentucky  court  says :  "The  rule 
is  thus  laid  down,  and  we  think  correctly, 
by  Judge  Robertson  of  the  Supreme  Court 
of  Kentucky,  In  the  case  of  Gartin  v.  Penlck, 
9  Am.  Law  Reg.  (N.  S.)  213,  that,  while  the 
general  desire  of  the  courts  Is  to  avoid  eccles- 
iastical or  spiritual  questions,  they  find  it  im- 
possible to  do  so.  If  a  body  of  men  have 
wrongful  possession  of  a  church,  or  of  a  sum 
of  money,  on  the  prepense,  for  example,  that 
th^  are  the  religious  body  to  which  the 
money  or  the  building  was  destined,  their  op- 
ponents have  no  right  of  redressing  the 
wrong  and  vindicating  their  own  right,  except 
by  appealing  to  the  civil  tribunals  of  the 
country,  and  dvU  tribunals  have  no  means  of 
doing  justice  in  such  cases,  except  by  in- 


vestigating into  differences  of  doctrine,  dis- 
cipline, or  practice,  which,  to  the  litlganta 
may  be  religious  differences,  but  to  the  Jadge 
are  mere  matters  of  fact,  bearing  on  a  ques- 
tion of  civil  right.  He  then  adds  that,  while 
courts  could  not  control  or  mold  the  faith  or 
doctrines  of  the  church,  nor  settle  questions 
of  orthodoxy,  yet  so  far  as  the  identity  of 
the  respective  claimants  with  the  beneficiary, 
to  whom  the  church  property  was  dedicated, 
may  be  affected  by  their  doctrines,  or  by 
the  acts  of  the  General  Assembly  in  that  case, 
the  essential  coincidence  of  the  doctrines 
and  the  legal  effect  of  those  acts  must  neces- 
sarily be  considered,  for  the  purpose  of  de- 
ciding the  question  of  title  to  the  property. 
These  principles  will  sustain  the  jurisdiction 
of  civil  courts  in  cases  like  the  present,  and 
the  views  we  have  above  expressed." 

(b)  And  in  the  InTestlgation  of  property 
rights  the  civil  courts  v?lll  investigate  and 
see  that  the  church  judicatory  has  acted,  and, 
if  so,  whether  it  has  acted  within  the  terms 
of  the  constitutional  grant  of  power.  If  be- 
yond the  constitutional  provisions  of  the 
church,  the  acts  will  be  declared  void.  Wat- 
son V.  Garvin,  supra;  Watson  v.  Avery,  2 
Bush  (Ky.)  332;  Perry  t.  Wheeler,  12  Bush 
(Ky.)  loc.  dt.  649;  Gartin  v.  Penlck,  5  Bush 
(Ky.)  110;  Bouldin  t.  Alexander,  15  Wall. 
131,  21  L.  Ed.  69;  Krecker  v.  Shlrey,  163  Pa., 
loc.  dt.  651,  30  Atl.  440,  29  L.  R.  A.  476; 
Brundage  v.  Deardprf  (G.  C.)  55  Fed.  839; 
Kerr's  Appeal,  89  Pa.,  loc.  cit  112;  McAuley'8 
Appeal,  77  Pa.  397;  McFadden  et  al.  T.  Mur- 
phy et  al.,  149  Mass.  341,  21  N.  E.  868. 

Speaking  to  the  contention  that  the  action 
of  the  church  judicatories  of  the  Presbyte- 
rian Church  could  not  even  be  questioned 
upon  the  ground  that  the  action  was  uncon- 
stitutional, and  that  such  bodies  were  judges 
of  their  own  jurisdiction,  the  Court  of  Ap- 
peals of  Kentucky  in  the  Watson  Case,  supra, 
says:  "Such  a  construction  of  the  powers  of 
church  tribunals  would.  In  our  opinion,  sulv 
ject  all  individuals  and  property  rights  con- 
fided or  dedicated  to  the  use  of  religious 
organizations,  to  the  arbitrary  will  of  those 
who  may  constitute  their  judicatories  and 
representative  bodies,  without  regard  to  any 
of  the  regulations  or  constitutional  restraints 
by  which,  according  to  the  principles  and  ob- 
jects of  such  organizations,  it  was  intended 
that  said  individual  and  property  rlglits 
should  be  protected.  Especially  is  this  so 
with  reference  to  the  powers  of  the  higher 
courts  of  the  Presbyterian  Church.  Those 
powers  are  not  only  defined,  but  limited  by 
the  constitution.  But  if  it  be  true,  as  insisted 
for  the  appellees,  that  the  inferior  courts 
and  people  of  the  church  are  bound  to  accept 
as  final  and  conclusive  the  Assembly's  own 
construction  of  its  powers,  and  submit  to  its 
edicts  as  obligatory,  without  Inquiring  wheth- 
er they  transcend  the  barriers  of  the  consti- 
tution or  not,  the  will  of  the  Assembly,  and 
not  the  constitution,  becomes  the  fundamen- 
tal law  of  the  diurch.    But  the  constitution, 
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Is  at  once  a  gOTemment  of  despotism  and 
nnllmlted  powers.  But  we  hold  that  the  As- 
sembly, like  other  courts,  Is  limited  In  Its 
authority  by  the  law  under  which  It  acts; 
and  when  rights  of  property,  which  are  se- 
cured to  congregations  and  Individuals  by  the 
organic  law  of  the  church,  are  violated  by 
unconstitutional  acts  of  the  higher  courts, 
the  parties  thus  aggrieved  are  entitled  to 
relief  In  the  civil  courts,  as  In  ordinary  cases 
of  Injury  resulting  from  a  violation  of  a  con- 
tract, or  the  fundamental  law  of  a  voluntary 
association." 

This  Is  particularly  applicable  to  the  case 
at  bar,  because  upon  the  question  of  limita- 
tion of  power  the  Cumberland  Presbyterian 
constitution  is  similar  to  that  of  the  Presby- 
terian. 

So,  too,  says  Mr.  Justice  Strong  in  the 
Bouldln  Case,  supra:  "But  we  may  Inquire 
whether  the  resolution  of  expulsion  was  the 
act  of  the  church,  or  <jf  persons  who  were 
not  the  church,  and  who  consequently  had  no 
right  to  excommunicate  others.  And,  thus 
inquiring,  we  hold  that  the  action  of  the 
small  minority,  on  the  7th  and  10th  of  June, 
1867,  by  which  the  old  trustees  were  attempt- 
ed to  be  remoVed,  and  by  which  a  large  num- 
ber of  the  church  members  were  attempted 
to  be  exscinded,  was  not  the  action  of  the 
church,  and  that  It  was  wholly  Inoperative." 

In  the  Krecker  Case,  supra,  the  Pennsyl- 
vania court  said:  "But  If  such  decisions 
plainly  violate  the  law  they  profess  to  ad- 
minister, or  are  In  conflict  with  the  laws  of 
the  land,  they  will  not  be  followed.  Com- 
monwealth ex  rel.  v.  Cornish,  13  Pa.  228; 
O'Hara  v.  Stack,  90  Pa.  477,  supra."  And  on 
the  same  page  the  court  also  says:  "It  does 
not  matter  that  a  majority  of  any  given  con- 
gregation or  annual  conference  Is  with  those 
who  dissent  The  power  of  the  majority,  as 
well  as  that  of  the  minority,  Is  bound  by  the 
discipline,  and  so  are  all  the  tribunals  of 
the  church  from  the  lowest  to  the  highest 
McAuley's  Appeal,  77  Pa.  397;  Sutter  et  al. 
V.  Reform  Dutch  Church,  42  Pa.  603;  O'Hara 
■V.  Stack,  00  Pa.  477;  Schllchter  et  al.  v. 
Kelter  et  al.,  156  Pa.  119,  27  Atl.  45,  22  L. 
K.  A.  161." 

In  Kerr's  Case,  supra,  the  same  court  In 
speaking  of  a  previous  case  decided  by  It 
In  which  the  court  had  sustained  a  manda- 
mus to  reinstate  certain  exscinded  members 
of  a  church,  says:  "This  was,  indeed,  but  a 
reiteration  of  that  principle,  so  well  known 
to  our  jurisprudence,  that  the  decree  of  a 
church  judicatory  Is  binding  only  when  it  is 
affirmatively  shown  that  It  has  acted  within 
the  scope  of  its  authority  and  has  observed 
Its  own  organic  forms  and  rules.  Bat  the  de- 
cree under  consideration  is  not  only  open  to 
the  objection  that  it  Is  not  In  accord  with  the 
well-known  law  of  the  church  that  no  one 


or  hearing.  Gibson,  C.  J.,  In  Commonwealth 
V.  Green,  4  Whart  (Pa.)  601.  As  a  judicial 
decree,  therefore,  the  sy nodical  resolution 
was  ultra  vires  and  ineffectual  to  dispose  of 
the  charter  and  property  of  the  Second  Re- 
formed Congregation." 

It  thus  appears  that  Missouri  does  not 
stand  alone  when,  in  the  Watson  Case,  we 
examined  the  constitution  of  the  Presbyte- 
rian Church  and  condemned  Its  action  as 
ultra  vires.  And  In  the  Brundage  Case, 
supra,  no  less  a  personage  than  Judge  Wil- 
liam H.  Taft,  In  speaking  of  an  amended 
Confession  of  Faith,  has  said:  "Even  If  the 
supreme  judicatory  has  the  right  to  construe 
the  limitations  of  its  own  power,  and  the  civil 
courts  may  not  Interfere  with  such  a  con- 
struction, and  must  take  It  as  conclusive,  we 
do  not  understand  the  Supreme  Court,  In 
Watson  V.  Jones,  to  hold  that  an  open  and 
avowed  defiance  of  the  original  compact,  and 
an  express  violation  of  it,  will  be  taken  as 
a  decision  of  the  supreme  Judicatory  which 
Is  binding  on  the  civil  courts." 

In  Bear  v.  Heasley,  98  Mich.,  loc.  clt  307, 
57  N.  W.  280,  24  L.  R.  A.  615,  the  Michigan 
court  says:  "The  relation  betwe^i  the  mem- 
bers of  this  association  Is  one  of  contract, 
and  the  Confession  of  Faith  and  the  consti- 
tution constitute  the  terms  of  the  agreement, 
which  Is  binding  upon  all." 

(c)  And  In  such  investigation  of  property 
rights  the  courts  will  take  and  compare  the 
two  creeds,  and  award  the  property  to  the 
parties,  whether  In  the  majority  or  the 
minority,  who  have  adhered  to  the  doctrine 
and  faith  which  existed  prior  to  the  schism 
or  division.  Krecker  v.  Shlrey,  163  Pa.,  loc 
clt  551,  30  Atl.  440,  29  L.  R.  A.  476;  Brundage 
V.  Deardorf  (O.  C.)  55  Fed.,  loc.  dt  846; 
Bear  v.  Heasley,  98  Mich.  279,  57  N.  W.  270, 
24  L.  B.  A.  615;  Lemp  v.  Raven,  118  Mich. 
375,  71  N.  W.  627;  Deaderick  v.  Lampson, 
11  Helsk.  (Tenn.)  loc.  dt  635;  Rodgers  v. 
Burnett,  108  Tenn.,  loc.  clt  183,  65  S.  W.  408; 
Free  Church  of  Scotland  v.  Lord  Overton  et 
al..  Appeal  Cases  [1904]  515. 

In  the  Brundage  Case,  supra.  Judge  Taft 
says:  "The  question  Is  one  of  Identity,  and 
that  Identity  Is  to  be  determined  by  a  refer- 
ence to  the  fundamental  law  of  the  church, 
which  was  the  original  contract  or  compact 
under  which  Its  organization  was  effected, 
and  in  pursuance  of  which  and  subject  to 
which  all  the  property  acquired  for  Its  use 
became  vested  In  the  church.  An  open,  fla- 
grant avowed  violation  of  that  original  com- 
pact, by  any  persons  theretofore  members 
of  the  church,  was  necessarily  a  withdrawal 
from  the  lawful  organization  of  the  church, 
and  the  forfeiture  of  any  rights  to  continued 
membership  therein,  and  to  the  control  and 
enjoyment  of  the  property  conferred  on  such 
organization." 
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We  shall  not  quote  fnrther  nnder  this 
proposition.  SuflSce  It  to  say  that.  In  deter- 
mining the  qnestion  of  whether  or  not  prop- 
erty has  been  diverted  from  a  trust,  it  be- 
comes necessary  to  show  the  Identity  of  the 
organization  claiming  the  property  with  the 
organization  existing  when  the  trust  was 
created.  This  Identity  is  shown  by  the  creed 
or  confession  of  faith.  In  each  of  these 
cases,  cited  supra,  the  courts  did  examine 
the  creeds  to  determine  the  Identity  of  the 
organization.  No  more  thorough  exposition 
of  the  Calvlnlstlc  doctrine  can  be  found  In 
the  law  books  than  In  the  discussion  of  the 
two  creeds  under  review  by  the  House  of 
Lords  In  the  Free  Church  of  Scotland  Case, 
anpra. 

In  the  case  of  McBrlde  v.  Porter,  17  Iowa, 
203,  much  relied  upon  by  the  respondents  In 
this  case,  the  court  examined  the  creeda  of 
the  two  churches  which  had  united,  and 
found  them  to  be  the  same,  and  held  for  that 
reason  the  Identity  of  the  beneficiary  liad 
not  been  lost  by  the  mere  change  of  name. 
But  the  court  puts  It  on  the  ground  that  the 
two  churches  were  "entertaining  the  same 
faith  and  doctrine."  The  Italics  are  ours. 
These  observations  as  to  the  law  indicate 
our  purpose  to  go  Into  all  questions  In  the 
case,  and  such  is  our  purpose. 

(d)  There  Is  yet  another  and  further  rea- 
son that  civil  courts  should  investigate  the 
jurisdiction  of  ecclesiastical  courts,  even 
though  they  are  going  to  accept  proper  de- 
crees therefrom.  The  idea  is  well  expressed 
by  the  Michigan  court  in  the  Bear  Case,  su- 
pra: "It  has  been  expressly  held  by  this 
court  tliat  the  provision  of  the  federal  Con- 
stitution that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  records  and  Judi- 
cial proceedings  of  every  other  state  does  not 
preclude  an  inquiry  Into  the  jurisdiction  of 
courts;  and  if,  in  fact,  the  subject-matter 
of  a  suit  was  not  within  the  jurisdiction  of 
the  state  from  which  the  court  derives  its 
authority  its  judgment  is  a  nullity,  and  may 
be  so  treated  everywhere.  People  v.  Da  well, 
26  Mich.  247,  12  Am.  Rep.  260;  Wright  v. 
Wright,  24  Mich.  180;  McEwan  T.  Zimmer, 
88  Mich.  765,  SI  Am.  Bep.  332." 

It  is  useless  for  me  to  cite  cases  in  Mis- 
souri that  we  will  see  that  the  foreign  court 
had  jurisdiction  before  we  give  its  judgment 
the  full  faith  and  credit  required  by  the  fed- 
eral Constitution.  By  what  reason  can  it 
then  be  said  that  we  shall  blindly  register 
the  decrees  of  ecclesiastical  bodies  holding 
their  courts  respectively  in  Illinois  and  Iowa? 

2.  That  there  must  be  identity  of  doctrine 
and  faith  before  a  majority  of  a  church  or- 
ganization can  take  the  church  property  in- 
to another  church  is  fully  recognized  by  Mc- 
Brlde T.  Porter,  17  lowa^  203.  That,  in  case 
of  a  division  in  a  church  organization,  that 
portion  of  the  organization,  whether  the  ma- 
jority or  the  minority,  which  adheres  to  the 
existing  creed,  doctrines,  and  faith  at  the 
time  of  the  dispute,  is  entitled  to  the  church 


property.  Is  unquestioned  law.  In  tiie  case 
at  bar,  even  If  civil  courts  were  bound  to 
recognize  and  register  the  ecclesiastical  de- 
crees, yet  there  has  been  no  decree  from  el 
ther  of  these  church  judicatories,  saying  that 
there  was  an  identity  of  confessions  of  faith, 
doctrines,  disciplines,  or  church  polity.  The 
most  that  is  said  Is  "it  is  mutually  recogniz- 
ed such  agreement  now  exists  between  the 
systems  of  doctrine  contained  In  the  Confes- 
sion of  Faith  in  the  two  churches  as  to  war- 
rant this  union,  a  union  honoring  alUce  to 
both."  If  this  be  the  ecclesiastical  judgment 
and  it  Is  the  only  one  In  the  record  upon  the 
question,  then  there  has  never  been  an  ad- 
judication of  the  fact  that  there  was  Identity 
in  the  two  Confessions  of  Faith.  There 
might  be  such  a  similarity  of  the  confes- 
sions to  warrant  united  action  between  the 
churches,  and  yet  not  such  an  Identity  as  is 
required  to  pass  trust  property.  The  ques- 
tion as  to  whether  or  not  these  two  confes- 
sions of  faith  are  the  same  lias  never  been 
adjudicated. 

In  Bear  v.  Heasley,  supra.  Judge  McCarthy 
speaking  of  an  amended  confession  of  faith 
against  which  the  defendants  were  protest- 
ing, well  said:  "It  is  urged,  however,  that 
the  judgments  of  ecclesiastical  tribunals  in 
matters  of  faith  and  discipline  and  the  gen- 
eral polity  of  the  church  are  binding  upon 
civil  courts.  In  the  present  case  there  has 
been  no  judicial  determination  of  any  matter 
of  faith  or  discipline  or  general  polity  ad- 
verse to  defendants.  As  already  suggested, 
there  has  been  no  adjudication  that  the  con- 
fession of  faith  has  not  been  changed."  So, 
too,  in  this  case,  if  the  adoption  of  the  reso- 
lution for  a  union  of  these  two  churches  Is 
to  be  taken  that  the  Cumberland  Presbyte- 
rian Church  amended  Its  whole  Confession 
of  Faith  by  adopting  that  of  the  Presbyte- 
rian Church,  U.  S.  A.,  then  there  is  and  has 
been  no  adjudication  that  such  amendment 
did  not  change  the  original  Confession  of 
Faith.  Therefore,  even  if  we  were  disposed 
to  make  the  decree  of  the  church  judicatory 
our  decree,  we  have  no  decree  upon  the  vital 
question  to  be  adjudicated  by  this  court 

3.  Was  there  Identity  of  church  faith,  dis- 
cipline, and  polity?  Was  there  identi^  of 
the  Confessions  of  Faith?  We  say  not,  and 
for  two  reasons:  First,  from  the  evidence 
before  us  nobody  claims  that  there  was;  and. 
secondly,  an  examination  of  the  docnmenti 
themselves  fails  to  so  indicate.  We  sliall 
consider  in  this  paragraph  the  testimony  (by 
way  of  written  statements)  of  the  parties 
themselves  that  there  was  no  identity  of  the 
Confessions  of  Faith. 

With  the  report  of  the  Committees  on  Fra- 
ternity and  Union,  there  came  to  the  Cum- 
berland Presbyterian  Assembly  a  supple- 
mental report  signed  by  William  H.  Black, 
for  the  committee.  I  take  it  this  was  the 
action  of  the  Cumberland  Presbyterian  half 
of  the  joint  committee.  This  supplemental 
report  urges  many  reasons  for  actton  la  ft- 
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of  Faltb  favors  it.  There  never  can  be  a 
unanimity  tbat  ia  absolute,  where  many  fin- 
ite Intelligences  are  concerned.  We  see 
things  from  different  points  of  view,  witli 
different  degrees  of  emphasis,  ont  of  differ- 
ing personalities,  and  Impelled  by  disparate 
motives.  Tlierefore  it  is  to  be  expected  that 
any  one  who  so  desires  can  find  objections 
in  the  statements  of  others;  but  brethren 
dwell  together  in  unity,  not  by  identity  of 
beliefs,  nor  by  the  acceptance  of  absolutely 
unobjectionable  doctrinal  symbols,  but  by 
mutual  tolerance,  forbearance,  and  love.  If 
this  union  ia  consummated,  the  real  tie  which 
binds  will  not  be  in  the  confessional  symbol 
of  the  United  Church,  but  the  spirit  of  Christ 
ia  the  hearts  of  the  brethren."  Note  the  lan- 
guage: "But  brethren  dwell  together  in 
unity,  not  by  identity  of  beliefs,  nor  by  the 
acceptance  of  absolutely  unobjectionable  doc- 
trinal symbols,  but  by  mutual  tolerance,  for- 
bearance, and  love." 

This  comes  from  the  committee,  which  for 
12  long  days  considered  the  subject,  and  all 
they  can  say  is  "that  the  doctrinal  status" 
favors  union,  but  adds  that  such  nnlon  will 
be  "not  by  identity  of  belief,  •  *  *  but 
by  mutual  tolerance,  forbearance,  and  love." 
Such  identity  is  not  sufficient  to  carry  with 
it  trust  property.  By  the  report  itself  it  is 
suggested,  as  in  paragraph  2  of  this  opinion 
fnlly  quoted,  that  "it  Is  mutually  recognized 
that  such  an  agreement  now  exists  between 
the  system  of  doctrines  contained  in  the 
Confessions  of  Faith  •  *  •  as  to  war- 
rant this  nnlon."  Not  a  word  said  about  the 
identity  of  the  system  of  doctrine  in  the  re- 
spective Confessions  of  Faith.  Further,  they 
say  "  it  is  also  recognized  ttiat  liberty  of  be- 
lief exists  by  virtue  of  the  declaratory  state- 
ment," etc.  Why  suggest  that  there  was 
liberty  of  belief,  if  identity  of  doctrine  and 
fUth  was  to  be  procured  by  this  union? 

It  is  further  said  that  the  ordination  vows 
required  of  the  ministers,  ruling  elders,  and 
deacons  "requires  the  reception  and  adop- 
tion of  the  Confession  of  Faith  only  as  con- 
taining the  system  of  doctrine  taught  in  the 
Holy  Scriptures."  And  in  the  Moffat  Reso- 
lution, passed  by  the  Presbyterian  Assembly 
and  spread  upon  the  minutes  of  the  other 
Assembly,  it  Is  said:  "The  ministers  and 
ruling  elders  and  deacons,  in  expressing  ap- 
proval of  the  Westminster  Confession  of 
Faith  as  revised  in  1903,  are  required  to  as- 
sent only  to  the  system  of  doctrine  contained 
therein,  and  not  to  every  particular  state- 
ment in  it"  In  other  words,  the  officers  of 
the  diurch  need  not  indorse  what  Is  contain- 
ed la  the  Confession  of  Faith,  unless  they 
thought  it  was  well  founded  In  the  Holy 
Book.  But  how  about  the  unofficial  mem- 
bers of  the  church,  and  the  applicants  for 
admiBsioal    No  provision  for  these^  except 


port.  It  would  appear  from  this  that  we  have 
a  Confession  of  Faith  that  can  be  accept- 
ed in  part  by  a  class,  but  must  be  accepted 
as  a  whole  by  another  class.  We  confess 
that  we  do  not  know  whether  this  Is  usual  or 
unusual,  but  we  had  thought  that  one  who 
was  a  member  of  a  church  with  a  written 
Confession  of  Faith  would  be  classed  as  he- 
retical who  taught  or  believed  doctrines  con- 
trary to  the  Confession  of  Faith.  Our  theol- 
ogy may  be  lame  upon  this  proposition,  and 
we  only  here  mention  this  matter  as  indi- 
cating that  this  Joint  Committee  and  these 
two  churches  fully  recognize  that  there  was 
not  identity  of  doctrine  and  faith. 

We  are  not  prepared  to  say  that  our  theol- 
ogy is  lame,  however.  What  is  a  confession 
of  faith,  as  applied  to  this  or  any  other 
church?  A3  we  understand  it,  a  confession 
of  faith  is  simply  the  construction  which  a 
particular  religious  organization  gives  totho 
Holy  Book,  and  of  this  oo  one  will  speak 
with  more  reverence  than  the  writer.  Dif- 
ferent views  of  the  meaning  of  the  Holy 
Word  have  been  the  occasion  of  denomina- 
tional differences,  and  have  forced  the  dif- 
ferent denominations  of  the  church.  I  dare 
say  that  neither  layman  nor  theologian  will 
deny  that  the  churdies  generally  expect  their 
followers  to  entertain  the  peculiar  construc- 
tion of  the  Holy  Book  given  in  their  re- 
spective Confessions  of  Faith.  Such  facts 
we  gather  from  profane  history,  as  well  as 
from  theology.  We  do  not  mean  that  the 
Presbyterian  Church,  U.  S.  A.,  actually  re- 
quired the  member  to  subscribe  to  an  oath 
or  an  obligation  that  he  or  she  believed  in 
the  construction  placed  upon  the  Holy  Word 
in  their  Confession  of  Faith;  but  what  we 
do  mean  Is  that  this  church,  and  all  other 
churches  having  a  written  confession  of  faith, 
expect  their  respective  members  to  be  in  ac- 
cord and  sympathy  with  the  construction  of 
the  Bible  which  has  been  placed  thereon  by 
the  church  anthorities. 

Such  has  been  the  history  of  the  Presby- 
terian Church,  U.  S.  A.  As  evidence  thereof 
we  have  only  to  refer  to  the  incident  hereto- 
fore referred  to  as  to  the  origin  of  the  Cum- 
berland Church.  Mot  only  did  the  Presby- 
terian Church,  U.  S.  A.,  adhere  In  strictness 
to  their  Westminster  Confession  of  Faith, 
as  to  doctrine,  when  tbey  practically  cut  off 
the  Cumberland  Presbytery,  but  they  ad- 
hered In  all  strictness  to  one  of  their  rules 
as  to  the  educational  requirements  for  or- 
dained ministers.  But  for  the  fact  that  the 
Presbyterian  Church  required,  at  that  time, 
a  strict  adherence  to  their  doctrinal  tenets, 
there  would  have  been  no  Cumberland  Pres- 
byterian Church,  and  we  have  seen  nothing 
manifested  (by  constitutional  edict)  since 
that  time  to  lead  us  to  l>elieve  there  has  been 
a  change  of  heart  in  the  Presbyterian  Church, 
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n.  S.  A.,  to  demand  less  of  Its  members  than 
an  adherence  to  their  doctrinal  tenets  as 
found  In  the  Ck>nfefision.  On  the  contrary, 
If  the  rules  and  discipline  of  the  church 
mean  anything,  they  mean  that  the  members 
of  the  church,  both  children  and  adults,  are 
to  be  taught  from  the  Catechisms,  which  In 
doctrine  have  never  been  changed  from  the 
date  of  Calvin,  and  cannot  be  changed,  ex- 
cept by  the  action  of  the  Presbyteries.  In 
other  words.  If  I  have  children  In  the  Pres- 
byterian Church,  U.  S.  A.,  whether  voluntari- 
ly or  Involuntarily,  the  discipline  of  the 
church  requires  that  they  be  taught  this  doc- 
trine. To  close,  why  found  a  church  upon 
this  construction  of  Holy  Writ,  and  yet  say 
the  members  are  to  be  In  good  standing,  if 
they  deny  the  central  thought  of  the  doc- 
trine? The  statement  of  the  question  an- 
swers it,  in  the  minds  of  thinking  persons. 
If  the  church  has  changed  its  original  posi- 
tion, then  by  constitutional  amendments  both 
to  the  Confession  of  Faith  and  the  Cate- 
chisms, that  change  of  mind  can  be  evidenc- 
ed; but  It  cannot  be  done  by  mere  declara- 
tory statement,  which  leaves  all  the  text  of 
the  Confession  of  Faith  in  full  force,  and 
does  not  even  mention  the  Catechisms,  the 
remaining  doctrinal  standards  of  the  church. 
No  attempt  to  change  all  the  doctrinal  stand- 
ards, yet  the  alleged  union  was  on  the  basis, 
not  only  of  the  Confession  of  Faith  of  the 
Presbyterian  Church,  U.  S.  A.,  but  upon  that 
"and  the  other  doctrinal  standards,"  a  part 
of  which  Is  the  unchanged  books  of  Cate- 
chism, which  they  teach  from  and  which  re- 
main as  they  have  heretofore  been. 

Now  let  us  take  the  Presbyterian  side  of 
the  question  and  get  their  views  of  the 
Identity.  When  the  General  Assembly  voted 
upon  and  adopted  the  plan  of  union  reported 
by  the  Joint  Committee,  It  passed  a  resolu- 
tion making  it  clear  what  effect  that  church 
thought  the  revision  of  1903  had  upon  the 
Westminster  Confession  of  Faith.  Section  4 
reads:  "That  the  Assembly,  in  connection 
with  this  whole  subject  of  union  with  the 
Cumberland  Presbyterian  Church,  places  on 
record  Its  judgment  that  the  revision  of  the 
Confession  of  Faith  effected  In  1903  has  not 
impaired  the  integrity  of  the  system  of  doc- 
trine contained  In  the  Confession  and  taught 
in  Holy  Scripture,  but  was  designed  to  re- 
move misapprehensions  as  to  the  proper  In- 
terpretation thereof."  If  the  revision  of 
1903  "has  not  impaired  the  Integrity  of  the 
system  of  doctrine"  In  their  Confession  of 
Faith,  which  was  the  Westminster  Confes- 
sion of  Faith,  then  by  the  declaration  of  the 
Presbyterian  Assemblv  itself  the  Westmin- 
ster Confession  of  Faith  stands  unimpaired, 
with  all  Its  doctrines  of  fatality  In  full  force. 
If  It  has  not  been  Impaired,  It  remains  un- 
impaired— unchanged. 

The  representatives  appointed  by  the  Pres- 
byterian Church  on  the  Joint  Committee 
made  a  report  to  their  church,  when  they 
presented  the  Joint  report  upon  union.     In 


this  report,  among  other  things,  it  was  said 
that  at  the  outset  certain  things  were  made 
plain  to  the  Cumberland  brethren  of  the 
committee,  and  among  these  things  made 
plain  was  this:  "And  that  the  revision  of 
the  Confession  of  Faith  had  effected  no  ma- 
terial change  In  the  doctrinal  attitude  of  the 
Church."  That  doctrinal  attitude  prior  to 
1903  was  the  Westminster  Confession  of 
Faith,  and  this  had  not  been  materially 
changed.  This  committee  further  says:  "The 
language  used  In  the  first  paragraph  of  Con- 
current Declaration  No.  1,  declaring  that 
'such  agreement  now  exists  between  the  sys- 
tems of  doctrine  contained  In  the  Confession 
of  Faith  of  the  two  churches  as  to  warrant 
this  union — a  anion  honoring  alike  to  both,' 
was  primarily  the  language  of  that  commit- 
tee (meaning  the  Cumberland  Committee). 
It  is  to  be  interpreted  In  the  light  of  the 
fact  that  preceding  It  the  statement  Is  found 
that  the  Cumberland  Presbyterian  Church  Is 
to  adopt  the  Confession  of  Faith  of  the  Pres- 
byterian Church  In  the  United  States  of 
America.  Whatever  the  differences  between 
the  churches  have  been,  and  there  have  been 
decided  differences,  these  brethren  must  be 
regarded  as  giving  expression  to  the  sincere 
conviction  that  such  a  doctrinal  agreement 
now  exists  between  the  churches  as  to  war- 
rant their  adopting  our  confession  as  inter- 
preted by  the  Declaratory  Statement.  Your 
committee  likewise  appreciated  the  power 
of  this  presentation  made  by  the  brethren 
of  the  other  committee,  and,  whUe  the  lan- 
guage of  Declaration  No.  1  was  not  satis- 
factory to  them  or  to  ns,  an  effort  was  made 
to  secure  a  different  phraseology,  it  was 
felt  by  all  that  some  cordial  acknowledgment 
of  a  suflSclent  doctrinal  agreement  to  wai> 
rant  union,  should  union  be  deemed  advis- 
able, was  due  to  a  church,  which  it  Is  pro- 
posed by  both  committees  should  yield  its 
name,  adopts  our  standards  as  an  entirety, 
and  find  complete  union  with  ns." 

If  there  could  be  a  clearer  admission  that 
the  parties  considering  the  question  did  not 
think  there  was  substantial  identity,  we  mis- 
interpret the  language  of  these  distinguished 
theologians.  Not  only  were  they  not  satis- 
fled  that  there  was  Identity  of  faith  and  doc- 
trine, but  what  they  did  agree  upon  was 
satisfactory  to  neither,  but  this  committee 
felt  there  should  be  "some  cordial  acknowl- 
edgment of  a  sufficient  doctrinal  agreement 
to  warrant  union."  No  concession  here  that 
there  were  two  churches  with  the  same 
faith,  but  there  would  be  if  the  Cumberland 
Presbyterians  would  "adopt  our  standard  as 
an  entirety  and  find  complete  union  with 
us." 

Referring  to  the  dlffer^ices  in  church  pol- 
ity as  to  the  selection  of  negroes  as  commis- 
sioners to  the  Oeneral  Assembly  and  not 
maintaining  separate  Presbyteries  and  Syn> 
ods  for  them,  a  thing  not  tolerated  by  the 
Cumberland  Presbyterians,  this  committee 
said:  "The  committee  In  all  Us  negotlatioDi 
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stood  firm  npon  the  scriptural  principles  of 
tbe  real  unity  of  tbe  household  of  faith 
an<l  tbe  equality  of  all  its  members."  And 
they  close  with  these  remarks:  "If  this  Gen- 
eral Assembly  and  the  Cumberland  Presby- 
terian General  Assembly  cannot  see  their 
way  clear  to  acknowledge  a  sufDclent  agree- 
ment in  doctrine  between  the  two  churches 
to  warrant  the  union,  and  if  this  Assembly 
and  church  feel  unable  to  provide  in  a  con- 
stitutional manner  for  the  existence  of  more 
tiian  one  Presbytery  on  the  same  ground, 
then  it  is  respectfully  submitted  that  the 
proper  course  to  pursue  would  be  to  recom- 
mit the  Plan  of  Union  with  a  Tiew  to  fur- 
ther and  modified  action." 

In  1907  the  General  Assembly  of  the  Oam- 
tierland  Presbyterian  Church  sent  a  com- 
munication to  the  General  Assembly  of  the 
Presbyterian  Church,  U.  S.  A.,  to  which  re- 
ply was  made.  In  this  reply  we  find  this 
language:  "We  had  not  heard,  until  your 
communication  announced  it,  that  anybody 
iiad  claimed  or  induced  others  to  believe 
that  the  Presbyterian  Church  in  the  Unit- 
ed States  of  America  had  al>andoned  tbe 
Westminster  Confession  of  Faith.  This  is 
not  true.  The  fact  is  in  easy  view  of  all, 
and  nobody  could  have  obscured  it,  if  it  had 
been  attempted,  that  the  reunion  was  effect- 
ed upon  the  doctrinal  basis  of  the  Westmin- 
ster Confession  of  Faith  as  revised  in  1903 
and  the  other  doctrinal  standards  of  the 
Presbyterian  Church  in  the  United  States  of 
America."  The  answer  then  reiterated  tbe 
often-repeated  phrase  that  the  churches,  in 
adopting  tbe  plan  of  reunion,  "declared  that 
there  was  sufficient  agreement  between  the 
systems  of  doctrine  of  the  churches  to  war- 
rant this  nnlon,"  etc.  This  record  evidence, 
which  speaks  louder  than  words,  shows  that 
the  Presbyterian  Church,  U.  8.  A.,  is  hold- 
ing on  with  tenacity  to  tbe  system  of  doc- 
trine promulgated  at  Westminster.  After 
the  union  that  church  through  its  General 
Assembly  boldly  announces  that,  if  anybody 
claimed  or  Induced  others  to  believe  that  it 
bad  abandoned  tbe  Westminster  Confession 
of  Faith,  such  was  not  true.  Note  the  lan- 
guage above:  "This  is  not  true." 

But  why  multiply  words,  with  these  ad- 
missions from  both  sides?  As  between  the 
two  Confessions  of  Faith,  no  one  claims  that 
there  was  even  substantial  identity.  From 
tbe  record  it  appears  that  the  Presbyterian 
Church,  U.  S.  A.,  was  taking  legal  advice, 
and  this  advice  was  to  the  effect,  if  the  un- 
ion was  made,  it  must  be  upon  the  basis  that 
all  tlie  standards  of  the  new  church  should 
be  tbe  doctrines  and  standards  of  the  Pres- 
byterian Church,  U.  8.  A.,  and  that  the 
name  of  the  Presbyterian  Church,  U.  S.  A., 
must  be  retained.  Tbeir  church  had  large 
holdings  of  property  in  trust.  These  lawyers 
realized  that  this  property  might  be  lost  if 
the  doctrines  of  that  church  were  impaired 
in  the  slightest,-  and  they  would  not  even 
permit  a  change  of  name.  Their  idea  waa 
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to  preserve  absolute  identity  throughout. 
Not  mere  identity  of  faith,  doctrines,  and 
standards,  but  name  as  well.  They  were  not 
willing  to  stand  upon  McBride  v.  Porter,  17 
Iowa,  203,  so  often  cited  in  respondent's 
brief,  which  held  that,  if  there  was  identity 
of  doctrinal  standards,  a  new  name  would 
not  destroy  the  identity  of  the  church.  We 
are  not  criticising  these  lawyers,  for  they 
gave  good  legal  advice.  Nor  are  we  crit- 
icising the  church  for  seeking  advice,.  t>e- 
cause  their  vast  interests  demanded  it,  and 
their  officers  would  have  been  derelict  in  du- 
ty had  they  failed  to  seek  proper  legal 
advice.  But  we  dare  say  that  the  advice 
then  given  was  far  from  what  is  now  urged 
in  this  court  In  our  statement  we  refer 
to  the  use  of  the  words  "union"  and  "re- 
union" in  tike  submission  of  the  question. 
We  were  impressed  with  the  notion,  when 
reading  the  record,  tliat  the  able  counsel, 
whoever  they  were,  in  advising  how  the 
plan  should  be  submitted,  had  likewise  sug- 
gested the  use  of  both  words  as  a  better 
means  of  safeguarding  the  property  rights 
of  their  clients,  and  hence  our  statement 
that  the  reason  for  the  use  of  the  two  words 
appeared  only  In  the  shadows  of  the  back- 
ground. But  we  repeat  that  this  was  prop- 
er legal  tidvice,  and  tbe  church  was  right  in 
seeking  it. 

But  all  this  goes  to  sliow  that  at  no  place 
throughout  the  proceedings  did  these  two 
churches  consider  that  there  was  even  sub- 
stantial identity  of  doctrines  and  standards. 
"Sufficient  agreement  of  doctrine  for  union" 
Is  an  uncertain  and  intangible  thing.  What 
one  person  would  say  was  a  sufficient  agree- 
ment might  not  be  so  considered  by  another. 
Then  the  character  of  united  action  must  be 
considered.  In  the  broad  sense  of  the  mere 
saving  of  souls,  there  is  sufficient  agree- 
ment Of  doctrines  for  all  churches  to  unite 
upon.  Identity  of  faiths,  doctrines,  and 
standards,  described  merely  as  "sufficient 
agreemeut  to  warrant  this  union,"  is  not  that 
identity  which  the  law  demands,  when  de- 
termining the  rights  of  parties  to  trust  prop- 
erty. We  conclude  this  paragraph  by  saying 
that  the  evidence  of  the  parties  themselves 
does  not  show  that  they  considered  there 
was  identity  of  doctrines  such  as  the  law 
demands. 

4.  Now,  going  a  step  further,  let  us  take 
up  the  two  doctrines  themselves  and  com- 
pare them.  We  shall  not  go  elaborately  in-- 
to  them,  but  far  enough  to  illustrate  that 
there  is  not  identity  of  doctrine  In  the  two 
Confessions  of  Faith.  For  a  better  exposi- 
tion of  them  we  refer  the  inquiring  mind  to 
the  able  and  learned  opinion  of  Nell,  J.,  of 
the  Tennessee  Supreme  Court,  in  case  of 
Landrith  et  aL  v,  Hudgins  et  al.  (not  yet 
officially  reported)  120  S.  W.  788.  To  short- 
en expression,  we  shall  speak  of  one  church 
as  the  Presbyterian  and  tbe  other  as  the 
Cumberland.    Under  the  head  of  "God's  Eter- 


Digitized  by 


Google 


CI-  may  or  fun  iviue  lo  pass  upon  aii  sup- 
posed conditions,  yet  liatli  He  not  decreed 
anyttilng  because  He  foresaw  it  as  future,  or 
that  wiilcb  would  come  to  pass  upon  such 
conditions. 

"Sec.  3.  By  the  decree  of  Gjd  for  tlie 
manifestation  of  His  glory,  some  men  and 
angels  are  predestined  unto  everlasting  life, 
and  otbers  foreordained  to  everlasting  death. 

"Sec.  4.  These  angels  and  men,  thus  pre- 
destined and  foreordained,  are  particularly 
and  unchangeably  designed,  and  their  num- 
ber is  80  certain  and  definite  that  it  cannot 
be  either  increased  or  diminished. 

"Sec.  5.  Those  of  mankind  that  are  pre- 
destinated unto  life,  God,  before  the  founda- 
tion of  the  world  was  laid,  according  to  His 
eternal  and  Immutable  purpose,  and  the  se- 
cret counsel  and  good  pleasure  of  His  will, 
hath  chosen  in  Christ  unto  everlasting  glory, 
out  of  His  mere  free  grace  and  love,  and 
without  any  foresight  of  faith  or  good  works 
or  perseverance  in  either  of  them,  or  any 
other  thing  In  the  creature,  as  conditions,  or 
causes  moving  him  thereunto;  and  all  to 
the  praise  of  His  glorious  grace. 

"Sec.  6.  Ab  God  hath  appointed  the  elect 
imto  glory,  so  hath  He,  by  the  eternal  and 
most  free  purpose  of  His  will,  foreordained 
nil  the  means  thereunto.  Wherefore  they 
who  are  elected  being  fallen  In  Adam,  are 
redeemed  by  Christ;  are  effectually  called 
unto  faith  in  Christ  by  His  spirit  working 
In  due  season ;  are  Justified,  adopted,  sancti- 
fied and  kept  by  His  power  through  faith  un- 
to salvation.  Neither  are  any  other  redeem- 
ed by  Christ,  effectually  called.  Justified, 
adopted,  sanctified  and  saved,  but  the  elect 
only. 

"Sec  7.  The  rest  of  mankind,  God  was 
pleased,  according  to  the  unsearchable  coun- 
sel of  His  own  will,  whereby  He  extendeth 
or  withboldetb  mercy  as  He  pleaseth,  for  the 
glory  of  His  sovereign  power  over  His  crea- 
tures, to  pass  by,  and  to  ordain  them  to  dis- 
lionor  and  wrath  for  their  sin,  to  the  praise 
of  His  glorious  Justice." 

On  the  same  subject  the  Cumberlands  say: 

"8.  God,  for  the  manifestation  of  His  glory 
and  goodness,  by  the  most  wise  and  holy 
counsel  of  His  own  will,  freely  and  un- 
changeably ordained  or  determined  what  He 
Himself  wonld  do,  what  He  would  require 
His  Intelligent  creatures  to  do,  and  what 
should  be  the  award  respectively  of  the 
obedient  and  the  disobedient. 

"9.  Though  all  divine  decrees  may  not  be 
revealed  to  men,  yet  it  Is  certain  that  God 
has  decreed  nothing  contrary  to  His  revealed 
will  or  written  word." 

The  General  Assembly  of  the  Presbyterian 
Church,  In  1003,  adopted  what  they  call  a 
"Declaratory  Statement,"  with  reference  to 
fhapter  3  of  their  Confession  of  Faith,  from 
which  chapter,  sections  3  to  7,  qiioted  above. 


v^ouiesswu  oi  r  aim  :  ±  nai  concerning  inose 
who  are  saved  In  Christ,  the  doctrine  of 
God's  eternal  decree  is  held  in  harmony  with 
the  doctrine  of  His  love  to  aU  mankind,  Hia 
gift  of  His  son  to  be  the  propitiation  for  the 
sins  of  the  whole  world,  and  His  readiness 
to  bestow  His  saving  grace  on  all  who  seek 
it.  That  concerning  those  who  perish,  the 
doctrine  of  God's  eternal  decree  Is  held  In 
harmony  with  the  doctrine  that  God  desires 
not  the  death  of  any  sinner ;  but  has  provid- 
ed in  Christ  a  salvation  suSldent  for  all. 
adapted  to  all,  and  freely  offered  In  the  Gos- 
pel fb  all ;  that  men  are  fully  responsible  for 
their  treatment  of  God's  gracious  offer;  that 
His  decree  binders  no  man  from  accepting 
that  offer;  and  that  no  man  Is  condemned 
except  on  the  ground  of  his  sin." 

We  have  some  views  of  our  own  on  this 
Declaratory  Statement,  but  that  we  may  not 
be  said  to  expres^s  only  worldly  views,  we 
quote  a  few  lines  from  the  late  eminent  Pres- 
byterian preacher  and  teacher.  Rev.  Ben- 
jamin B.  Warfleld,  D.  D.,  LL.  D.,  of  Prince- 
ton Theological  Seminary.  Writing  upon  the 
subject  of  "The  Confession  of  Faith  as  Re 
vised  In  1903,"  In  the  Union  Seminary  Maga- 
zine, Richmond,  Va.,  vol.  16,  No.  1,  he  says. 
among  other  things,  as  follows:  **The  De- 
claratory Statement  is  not  a  'revision'  of  the 
text  of  the  Confession,  nor  an  'addition'  to 
the  text  of  the  Confession.  It  Is  only  an  'ex- 
planation' of  tbe  text  of  the  Confession.  The 
text  itself  It  leaves  intact,  and  not  only 
leaves  the  text  Intact,  but  It  reafllrms  that 
text  What  It  sets  Itself  to  do,  in  fact.  Is  to 
protect  this  text  from  false  Inferences  and 
to  strengthen  it  by  application.  That  this  is 
the  real  state  of  the  case  will  be  ai^tarent 
if  we  give  attention  to  the  terms  of  tbe  pre 
amble  by  which  the  Declaratory  Statement 
is  introduced.  •  •  •  This  doctrine  it  de- 
clares, we  observe,  Is  held.'  It  Is  not  repu- 
diated ;  It  Is  not  modified ;  It  Is  not  qualified : 
it  is  not  in  any  way  weakened  or  diluted: 
it  simply  'is  held.'  Reaffirmation  could  not 
be  more  explicit." 

In  our  bumble  Judgment,  Dr.  Warfleld  is 
not  far  from  right  Had  he  gone  further  and 
examined  chapter  24  of  the  "Form  of  Gov- 
ernment" of  the  Presbyterian  Churdi,  which 
chapter  pertains  to  amendments,  he  would 
have  found  that  it  Is  neither  an  amendment 
in  law  or  fact  Sucb  a  document  finds  no 
constitutional  support  under  the  constitution 
of  his  church.  Nor  does  the  Instrument  it- 
self purport  to  be  a  legislative  act  amending 
or  changing  the  text  It  affirms  that  every- 
thing In  tbe  sections  we  have  quoted  is  cor- 
rect, but  that  they  further  hold  said  state- 
ments are  in  harmony  with  certain  other 
named  doctrines.  But,  even  giving  it  tht- 
status  of  an  amendment,  it  leaves  tbe  sec- 
tions we  have  quoted  as  fully  in  forcf  nirl 
effect  as  the  day  they  were  adopted  in   tht 
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That  the  two  doctrines  are  in  barmony  we 
are  wholly  unable  to  see.  If  it  meant  by 
thi4  instrument  that  they  want  the  court  to 
say  tliat  the  original  sections  do  not  teach 
that  some  men  were  damned  from  the  be- 
ginning by  the  decree  of  God,  and  that  some 
others  were  saved  by  the  same  decree  from 
the  same  date,  we  will  not  so  say.  The  lan- 
guage of  these  sections  Is  in  plain  English, 
and  the  court  Is  presumed  to  be  able  to  un- 
derstand English,  whether  it  appears  in  a 
contract  or  a  confession  of  faith.  Confes- 
sions of  faith  to  be  read  and  understood  by 
the  masises,  the  Ignorant  as  well  as  the  high- 
ly educated,  are  presumed  to  be  In  plain 
terms,  and  we  presume  they  generally  are  in 
plain  terms.  •  At  least  this  one  Is  in  plain 
terms.  It  is  not  claimed  that  these  sec- 
tions do  not  form  a  part  of  the  Confession  of 
Faith,  or  that  a»letter  or  syllable  therein  has 
been  changed.  The  preamble  says  that  the 
Declaratory  Statement  was  for  the  purpose 
of  "a  disavowal  by  the  church  of  certain  in- 
ferences drawn  from  statements  in  the  con- 
fession of  faith."  What  these  inferences 
were  we  are  left  to  gather  from  what  fol- 
lows. But  this  is  immaterial.  It  Is  evident 
that  these  sections  are  left,  and  are  unim- 
paired, as  Dr.  Warfleld  says,  and  as  the 
church  Itself  said  in  the  Assembly  of  1907. 
We  cannot  say  that  there  is  Identity  of  doc- 
trine between  these  sections  and  the  two 
sections  quoted  from  the  other  Confession 
of  Faith.  They  are  diametrically  opposed 
to  each  other. 

But,  going  to  another  matter,  when  the 
cinnmlttee  was  appointed  to  prepare  this  Iden- 
tical Declaratory  Statement,  It  received  in- 
structions from  the  General  Assembly  thus: 
"It  I>eing  understood  that  the  revision  shall 
In  no  way  impair  the  integrity  of  the  system 
of  doctrines  set  forth  in  our  Confession  and 
taught  in  the  Holy  Scriptures."  Thus  they 
were  charged  in  advance  to  in  no  way  im- 
pair the  Westminster  Confession  of  Faith, 
and  we  think  they  have  obeyed  instructions. 

Remembering  that  the  union  was  effected 
"on  the  doctrinal,  basis  of  the  Confession  of 
Faith  of  the  Presbyterian  Church  in  the 
United  States  of  America,  as  revised  in  1903, 
and  of  its  other  doctrinal  and  ecclesiastical 
itandards,"  let  us  now  go  to  a  portion  of 
such  standards,  about  which  there  is  no  claim 
of  wrong  inference  having  been  drawn,  and 
which  have  not  been  either  explained  or 
modified  by  Declaratory  Statement  or  other- 
wise. The  Catechisms  contain  the  doctrines 
actually  and  dally  taught.  These  Catechisms 
cannot  be  changed,  except  by  amendment,  ap- 
proved by  two-thirds  of  the  Presbyteries  In 
the  Presbyterian  Church.  Chapter  24,  sec- 
tion 3,  of  Presbyterian  Form  of  Government. 
No  pretense  that  these  have  been  amended. 
J>t  ua,  therefore,  compare  the  doctrinal  ten- 


"Q.  12.  What  are  the  decrees  of  God?  A. 
God's  decrees  are  the  wise,  free  and  holy  acts 
of  the  Council  of  His  Will,  whereby,  from  all 
eternity  He  hath,  for  His  own  glory,  un- 
changeably foreordained  whatsoever  comes  to 
pass  In  time,  especially  concerning  angels  and 
men. 

"Q.  13.  What  hath  God  especially  decreed 
concerning  angels  and  men?  A.  God,  by  an 
eternal  and  immutable  decree,  out  of  His 
mere  love  for  the  prayers  of  His  glorious 
grace,  to  be  manifested  in  due  time,  bath 
elected  some  angels  to  glory;  and  In  Christ 
hath  chosen  some  men  to  eternal  life,  and  the 
means  thereof;  and  also,  according  to  His  sov- 
ereign power,  and  the  unsearchable  counsel 
of  His  own  will  (whereby  He  extendeth  or 
withholdeth  favor  as  He  pleaseth),  bath  pass- 
ed by  and  foreordained  the  rest  to  dishonor 
and  wrath,  to  be  for  their  sin  inflicted,  to 
the  praise  of  the  glory  of  His  Justice. 

"I.  All  those  whom  God  bad  predestined 
unto  life  and  those  only.  He  is  pleased  In 
His  appointed  and  accepted  time  effectually 
to  call  by  His  Word  and  Spirit  out  of  that 
state  of  sin  and  death.  In  which  they  are  by 
nature,  to  grace  and  salvation  by  Jesus 
Christ;  enlightening  their  minds  spiritually 
and  savingly,  to  understand  the  things  of 
God;  taking  away  their  heart  of  stone,  and 
giving  unto  them  a  heart  of  flesh ;  renewing 
their  wills;  and  by  His  almighty  power  de- 
termining them  to  that  which  is  good;  and 
effectually  drawing  them  to  Jeaus  Christ,  yet 
so  as  they  come  most  freely,  being  made  will- 
ingly by  His  grace. 

"II.  This  effectual  call  is  of  God's  free  and 
special  grace  alone,  not  from  anything  at  ail 
foreseen  In  man,  who  is  altogether  passive 
therein,  until,  being  quickened  and  renewed 
by  the  Holy  Spirit,  he  is  thereby  enabled  to 
answer  this  call  and  to  embrace  the  grace  of- 
fered and  conveyed  In  it 

"III.  Elect  infants  dying  in  infancy  are  re- 
generated and  saved  by  Christ  through  the 
Spirit,  who  worketh  when,  and  where,  and 
how  He  pleaseth.  So  also  are  all  elect  per- 
sons, who  are  Incapable  of  being  outwardly 
called  by  the  mlnlBtry  of  the  Word. 

"IV.  Others,  not  elected,  although  they  may 
be  called  by  the  ministry  of  the  Word,  and 
may  have  some  common  operations  of  the 
Spirit,  yet  they  never  truly  come  to  Christ, 
and  therefore  cannot  be  saved." 

The  Larger  Catechism: 

"Q.67.  What  is  effectual  caUlug?  A.  Ef- 
fectual calling  1b  the  work  of  God's  almighty 
power  and  grace,  whereby  (out  of  His  free 
and  especial  love  to  His  elect,  and  from  noth- 
ing in  them  moving  Him  thereunto)  He  doth 
in  His  accepted  time  invite  and  draw  them  to 
Jeaus  Christ,  by  His  Word  and  Spirit,  saving- 
ly enlightening  their  minds,  renewing  and 
powerfully  determining  their  wills  so  as  they 
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(altbongh  In  tbemselTes  dead  In  sin)  are  here- 
by made  willingly  and  able,  freely  to  answer 
His  call,  and  to  accept  and  embrace  the  grace 
offered  and  conveyed  therein. 

"Q.  68.  Are  the  elect  only  effectually  called? 
A.  All  the  elect,  and  they  only,  are  effectually 
called ;  although  others  may  be  and  often  are 
outwardly  called  by  the  ministry  of  the  Word, 
and  have  some  common  operation  of  the  Spir- 
it; who,  for  their  wilful  neglect  and  contempt 
of  the  grace  offered  them,  being  Justly  left 
in  their  unbelief,  do  never  come  to  Jesus 
jChrist" 

■The  Shorter  Catechism: 

*'Q.19.  What  is  the  misery  of  that  estate 
'wherelnto  man  fell?  A.  All  manldnd,  by 
their  fall,  lost  communion  with  God,  are  un- 
der wrath  and  corse,  and  so  made  liable  to 
all  the  miseries  of  this  life,  to  death  itself, 
.and  to  the  pains  of  hell  forever. 

"Q.  20.  Did  God  leave  all  mankind  to  perish 
:ln  the  estate  of  sin  and  misery?  .A.  God,  hav- 
ilng  out  of  His  mere  good  pleasure,  from  all 
•eternity,  elected  some  to  everlasting  life,  did 
center  into  a  covenant  of  grace,  to  deliver  them 
out  of  the  estate  of  sin  and  misery,  and  to 
bring  them  into  an  estate  of  salvation  by  a 
Redeemer. 

"Q.  21.  Who  Is  the  Redeemer  of  God's 
elect?  A.  The  only  Redeemer  of  God's  elect 
Is  the  Lord  Jesns  Christ,  who,  being  the  eter- 
nal son  of  God,  became  man,  and  so  was 
and  contlnneth  to  be  God  and  man,  in  two 
distinct  natures  and  one  person  forever." 

The  Cumber  lands  say: 

"Q.  7.  What  are  the  decrees  of  God?  The 
decrees  of  God  are  His  wise  and  holy  pur- 
poses to  do  what  shall  be  for  His  glory.  Sin 
not  being  for  His  glory,  therefore.  He  has 
not  decreed  it" 

"38.  God,  the  Father,  having  sent  forth  His 
Son,  Jesus  Christ,  as  a  propitiation  for  the 
sins  of  the  world,  does  most  graciously  vouch- 
safe a  manifestation  of  the  Holy  Spirit  with 
the  same  Intent  to  every  man." 

"51.  Those  who  believe  In  the  Lord  Jesus 
Christ  are  regenerated,  or  born  from  above, 
renewed  In  spirit,  and  made  new  creatures  In 
Christ" 

"54.  All  Infants  dying  In  infancy,  and  all 
persons  who  have  never  had  the  faculty  of 
reason,  are  regenerated  and  saved." 

"21.  What  are  the  evils  of  that  estate  Into 
which  mankind  fell?  Mankind,  In  conse- 
quence of  the  fall,  have  no  communion  with 
God,  discern  not  spiritual  things,  prefer  sin 
to  holiness,  suffer  from  the  fear  of  death  and 
remorse  of  conscience,  and  from  the  appre- 
hension of  future  puniBhment. 

"22.  Did  God  leave  mankind  to  perish  in 
tills  estatel  No;  God,  out  of  His  mere  good 
pleasure  and  love,  did  provide  salvation  for 
all  mankind. 

"23.'  How  did  God  provide  salvation  for 
imankind?  By  giving  His  Son,  who  became 
.man,  and  so  was  and  continues  to  be  both 
•God  and  man  la  one  person,  to  be  a.  propitla- 
ttlon  for  the  sins  of  world." 


Page  after  page  might  be  taken  up:  bnt  It 
Is  useless.  From  these  catechisms  the  people 
are  taught  the  doctrinal  theories  of  the 
churches.  Some  churches  go  so  far  as  not  to 
confirm  the  member  until  they  have  been 
fully  studied  and  memorized.  If  the  Pres- 
byterian Church  to-day  is  complying  with  the 
disciplines  of  their  church,  and  teaching  from 
these  Catechisms,  either  Larger  or  Shorter, 
they  are  teaching  Calvinism  in  its  purity.  We 
are  to  presume  that,  as  faithful  Christians, 
as  they  are,  they  are  not  remiss  In  this  re- 
gard. But  be  that  as  it  may,  these  quota- 
tions are  of  their  standards  of  doctrines  and 
faith.  Had  that  church  desired  to  depart 
from  them  under  their  constitution,  they 
should  have  been  stricken  out  by  amendment 
So,  too,  bad  It  been  the  purpose  to  depart 
from  the  old  Westminster  Confession  of 
Faith,  they  would  have  stricken  out  by  way 
of  amendment  that  part  relatihg  to  the  "De- 
crees of  God,"  which  teach  fatalism  In  terms 
too  concise  and  plain  to  r^ulre  argument 
here. 

The  position  of  the  Cumberland  Presby- 
terian Church  is  well  stated  by  the  following 
excerpts  from  Blake's  Old  Log  House,  pp. 
267  to  270 : 

"The  Cumberland  Presbyterian  Church 
claims  to  occupy  what  It  denominates  the 
'Medium  System  of  Theology,'  a  middle 
ground  between  Calvinism  and  Armlnlanism. 
The  two  latter  systems  (Calvinism  and  Ar- 
mlnlanism), as  we  all  know,  are  regarded  as 
the  extreme  of  theology.  It  Is  claimed  by  the 
advocates  of  the  systems  that  there  is  no 
medium  ground ;  that  every  one  must  either 
be  a  Calvlnlst  or  an  Arminian  In  his  religious 
belief  or  else  he  Is  notliing;  but  such  an 
assertion,  when  analyzed,  is  absurd — might 
as  well  say  there  Is  no  territory  between  the 
north  and  south  poles,  or  that  there  is  no 
space  between  the  extreme  ends  of  a  plat- 
form; how  could  these  two  systems  be  the 
extremes  of  theology  without  having  this  in- 
termediate area,  this  medium  ground?  Bnt 
let  us  examine  these  systems  (Calvinism  and 
Armlnlanism)  and  see  if  there  Is  not  a  the- 
ological medium  ground. 

"1.  The  Doctrine  of  Election. — Calvinism 
teaches  that  election  is  unconditional.  A^ 
minianism  teaches  that  tbiere  Is  no  election 
In  this  life.  Medium  system  teaches  that 
there  is  an  election,  but  that  it  Is  conditionaL 

"2.  The  Doctrine  of  Salvation. — Calvinisoi 
teaches  that  salvation  is  unconditional  to  sin- 
ners, but  certain  to  Christians.  Arminianism 
teaches  that  salvation  is  conditional  to  sin- 
ners, but  uncertain  to  Christians.  Medium 
system  teaches  that  solvation  Is  conditional 
to  sinners  but  certain  to  Christians. 

"3.  The  Date  of  Mection. — Calvinism  teacb- 
es  that  the  date  of  election  is  before  man 
was  created.  Armlnlanism  teaches  that  tlie 
date  of  election  is  not  prior  to  the  death  of 
the  Christian,  if.  Indeed,  It  occnrs  then.  Me- 
dium system  teaches  that  the  date  of  elecUoD 
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Is  tbe  moment  when  the  sinner  is  regenerated. 

"4.  The  Extent  of  the  Atonement. — Cal- 
Ylnism  teaches  that  Christ  died  for  only  a 
part  of  the  human  race — ^that  salvation  is 
not  possible  to  all,  and  that  none  but  those 
who  were  'elected  from  the  foundation  of  the 
world'  will  be  saved.  Armlnianlam  teaches 
that  the  atonement  of  Christ  was  made  for 
ail  mankind,  that  salvation  la  possible  to  all ; 
but,  as  Christians  may  fall  from  grace,  it  is 
not  certain  that  any  one  will  be  saved.  Me- 
dium system  salvation  is  possible  to  all,  and 
that  every  one  who  has  been  truly  regenerat- 
ed will  be  saved. 

"5.  The  Perseverance  of  the  Saints. — Cal- 
Tiniem  teaches  that  perseverance  depends 
principally  upon  the  immutability  of  the  de- 
cree of  unconditional  election.  Arminianism 
teaches  that  perseverance  depends,  not  upon 
tbe  Immutability  of  the  decree  of  uncondi- 
tional election,  nor  upon  the  good  works  of 
the  creature,  but  upon  the  love  of  God,  the 
merits  of  Christ,  the  abiding  of  the  Spirit 
and  the  covenant  of  Grace." 

At  the  first  meeting  of  the  first  Cumber- 
land Presbyterian  Synod  there  was  promul- 
gated the  following: 

"1.  That  there  are  no  eternal  reprobates. 

"2.  That  Christ  died,  not  for  a  part  only, 
bat  for  all  mankind. 

"3.  That  all  infants  dying  in  infancy  are 
saved  through  Christ  and  the  sanctificatlon 
Of  the  Spirit 

"4.  That  the  Spirit  of  God  operates  on  the 
world,  or  as  coextenslvely  as  Christ  has  made 
atonement,  in  such  a  manner  as  to  leave  all 
men  Inexcusable." 

Such  is  found  Implanted  in  every  line  of 
their  subsequently  made  Confession  of  Faith. 
Such  was  there  at  the  time  of  this  union, 
and  such  Is  there  both  in  spirit  and  letter  at 
this  time.  We  cannot  hold  that  there  is  suli- 
stantial  identity  between  these  two  Confes- 
sions of  Faith.  To  so  say  would  be  but  to 
call  from  the  grave  the  earnest  protests  of 
sucb  venerable  fathers  in  Israel  as  Ewing, 
McAdow,  King,  Calhoun,  Etannell,  Morrow, 
Bule,  Burrow,  Sloan,  Patton,  Rennick,  and 
others,  who  from  the  beglnuln,';  framed  and 
fostered  the  spirit  of  Cumberland  Presby- 
terlanism,  both  in  the  East  and  West,  and 
some  of  whom  are  buried  beneath  the  sod  of 
Missouri. 

We  therefore  hold  that  the  parties  leaving 
the  Cuml>erland  Presbyterian  Church  and  go- 
ing Into  the  Presbyterian  Church,  U.  S.  A., 
are  dissenters  from  the  Cumberland  Presby- 
terian doctrines  and  faith,  and,  It  matters 
not  whether  they  be  In  the  majority  or  mi- 
nority, they  are  in  no  position  to  claim  prop- 
erty conveyed  and  held  in  trust  for  the  Cum- 
berland Presbyterian  Church.  This  state- 
ment is  here  made  subject  to  the  views  we 
have  as  to  the  legality  of  the  proceedings  for 
Union,  which  follow. 

4a.  We  do  not  contend  that  the  Cumber- 
land Presbyterian  Church  could  not  amend 
Its  Confession  of  Faith,  by  striking  out  por- 


tions thereof  or  adding  portions  thereto.  Un- 
der their  constitution  this  can  be  done,  for 
section  60  of  their  constitution  reads:  "Up- 
on the  recommendation  of  the  General  As- 
sembly at  a  stated  meeting,  by  a  two-thirds 
vote  of  the  members  thereof,  voting  thereon, 
the  Confession  of  Faith,  Catechism,  constitu- 
tion and  rules  of  discipline  may  be  amended 
or  changed  when  a  majority  of  the  Presby- 
teries, upon  the  same  being  transmitted  for 
their  action,  shall  approve  thereof."  W© 
have  set  out  what  was  submitted  to  the  Pres- 
byteries to  be  voted  upon.  The  question 
there  submitted  was  the  question  of  union, 
not  the  question  of  amending  the  Cumber- 
land Presbyterian  Confession  of  Faith.  We 
have  read  this  voluminous  record,  containing 
the  proceedings  of  both  Assemblies  upon  the 
question  of  union,  and  no  word  is  found 
therein  showing  that  they  considered  for  a 
moment  an  amendment  of  the  Cumberland 
Confession  of  Faith.  Not  an  amendment  was 
suggested  by  the  General  Assembly  of  the 
Cumberland  Presbyterian  Church,  nor  was 
one  voted  upon  by  the  Presbyteries.  The 
question  of  amending  this  Confession  of  Faith 
is  never  mentioned,  and  it  remains  in  fult 
tact  to-day. 

For  the  presoit,  grant  it  that  two  church- 
es iiaving  like  creeds  and  doctrines  can 
unite,  and  by  such  imion,  because  of  the 
identity  of  doctrine,  carry  to  the  union  the 
property  held  in  trust  by  both,  yet  that  does 
not  reach  this  case.  Here  we  have  two 
churches  of  different  doctrines  and  faiths 
attempting  to  unite  without  changing  by 
amendment  the  Confession  of  Faith  of  ei- 
ther. In  the  language  of  Judge  Nell  in 
Landrlth  et  al.  v.  Hudglns  et  al.,  supra: 
"The  union  must  be  effected  In  strict  accord 
with  the  constitution.  That  Is,  if  it  requires 
a  preliminary  change  of  faith  and  of  name, 
and  these  changes  can  only  be  made  by 
amendment,  then  such  amendment  must  pre- 
cede the  actual  union,  and  must  be  made  la 
the  manner  pointed  out  in  the  contract.  The- 
prlnclple  is  that  as  far  as  the  method  is  dis- 
tinctly pointed  out  it  should  be  pursued." 
The  constitution  is  the  contract  of  associa- 
tion in  churches  and  all  unincorporated  so- 
cieties. It  Is  binding  upon  all  portions  oC 
the  church,  as  well  as  the  Judicatories  there* 
of.  It  is  tbe  supreme  law  of  the  churcb^ 
and  must  be  adhered  to  by  every  part  there- 
of. To  pass  upon  the  meaning  of  such  in- 
strument is  not  dealing  with  ecclesiastical 
questions  at  all,  but  only  determining  the- 
meaning  of  an  organic  agreement  or  con- 
tract. That  these  organizations  cannot  go 
beyond  their  constitutional  powers  is  amply 
shown  by  the  cases.  Watson  v.  Garvin,  54 
Mo.  379;  Watson  v.  Avery,  2  Bush  (Ky.> 
332;  Bear  v.  Beasley,  98  Mich.  279,  57  N. 
W.  270,  24  L.  R.  A.  615 ;  Bunn  v.  Gorgas,  41 
Pa.  446;  Krecker  v.  Shlrey,  163  Pa.  534,  30 
Atl.  440,  29  L.  R.  A.  476;  Gartin  v.  Penick, 
5  Bush  (Ky.)  110;   Kerr's  Appeal,  89  Pa.  &<| 
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lis  a  W.  684,  of  the  KentucKy  court  or  Ap- 
peals, which  we  will  mention  later  as  one  of 
the  cases  growing  out  of  this  particular  un- 
ion. Other  cases  might  be  cited;  but  we 
take  It  that  it  Is  clear  that,  whenever  the 
church  has  a  written  constitution,  such  con- 
stitution is  the  contract  between  the  mem- 
bers, and  all  are  bound  thereby. 

The  only  way,  under  section  60,  supra,  by 
which  the  General  Assembly  of  the  Cumber- 
land Presbyterian  Church  could  change  the 
name  of  that  organization  or  change  Its  doc- 
trines or  faith  was  by  proper  amendments, 
offered  as  to  their  own  confession  of  faith 
and  organic  law.  It  has  no  inherent  power 
to  wipe  out  the  name  "Cumberland  Presby- 
terian Church"  until,  by  a  two-thirds  vote 
of  the  Assembly,  it  has  asked  its  Presby- 
teries, by  way  of  a  proposed  amendment, 
whether  or  not  they  will  so  permit.  The 
parties  had  thought  along  this  line,  for  in 
their  plan  for  union  which  was  adopted 
the  first  provision  was:  "The  Presbyterian 
Church  in  the  United  States  of  America, 
whose  General  Assembly  met  In  Immanuel 
Church,  Los  Angeles,  Cal.,  May  21,  1903,  and 
the  Cumberland  Presbyterian  Church,  whose 
General  Assembly  met  in  the  First  Cumber- 
land Presbyterian  Church,  Nashville,  Tenn., 
May  21,  1903,  shall  be  united  as  one  church, 
under  the  name  and  style  of  the  Presbyte- 
rian Church  in  the  United  States  of  America, 
possessing  all  the  legal  and  corporate  rights 
and  powers  which  the  separate  churches 
now  possess."  Even  if  it  could  be  said  that, 
if  this  had  been  submitted,  it  would  have 
the  effect  of  an  amendment  to  the  Cumber- 
land Presbyterian  constitution,  so  as  to 
change  the  name  of  that  church,  yet  this 
section  1  was  never  submitted  to  and  voted 
upon  by  the  Presbyteries  of  that  church. 
Judge  Keil,  in  the  Tennessee  case,  has  so 
forcibly  presented  this  point  that  we  use 
his  language  rather  than  our  own.  He 
says: 

"The  first  subdivision  of  the  plan  which 
involved  a  surrender  of  the  name  and  organ- 
ization of  the  Cumberland  Presbyterian 
Church  was  not  submitted  to  the  Presby- 
teries, but  was  left  to  be  determined,  and 
was  determined,  by  the  General  Assemblies 
of  the  two  churches,  or,  rather,  by  the  Gen- 
eral Assembly  of  the  Cumberland  I'resbyte- 
rian  Church.  The  question  did  not  arise  in 
the  Presbyterian  Church,  U.  S.  A.,  because 
under  the  Plan  of  Union  that  church  was  to 
retain  both  its  name  and  organization.  Did 
the  General  Assembly  of  the  Cumberland 
Presbyterian  Church,  without  submitting  the 
matter  to  the  Presbyteries,  have  the  power 
to  surrender  the  name  and  organization  of 
the  church,  and  dissolve  it,  by  consenting  to 
its  absorption  into  another  organization? 
The  view  entertained  by  the  two  General 


that  Dy  suDmittmg  the  question  whether  tur 
Union  should  be  made  on  the  basis  of  tL'- 
Confession    of    Faith    of   the    Presbyteriaii 
Church,   U.   S.  A.,  as   revised   In   1903,    the 
whole  plan  was  submitted.    Indeed,  from  a 
letter  which  the  moderator  and  stated  clerk 
of    the    Cumberland   Presbyterian    Genera: 
Assembly  wrote  to  the  Presbyteries,  It  aj>- 
pears  that  they  signified  to  these  bodies  tbac 
their  vote  on  these  questions  would    mean 
the  'acceptance  or  rejection  of  the   wfaole 
plan.'    It  is  provided  in  the  Plan  of  Uniuu 
that  each  of  the  Assemblies  shall  submit  the 
Basis  of  Union  to  its  Presbyteries,  to  express 
their  approval  or  disapproval,  by  a  catego- 
rical answer  to  this  question,  setting  forth 
the  doctrinal   question   copied   herein,    cou- 
ceming  the   adoption  of  the  Confession   of 
Faith  of  the  Presbyterian  Church,  U.  S.  A. 
That  Is,  while  the  plan  consisted  of  two  di.<'- 
tinct  parts — the  matter  of  doctrine,  and  the 
matter  of  dissolving  the  organization  of  the 
Cumberland  Presbj-terlan  Church  and  its  ab- 
sorption  into  the   Presbyterian   Church,   V. 
S.  A. — only  the  question  of  doctrine  was  or- 
dered to  be  submitted  to  the  Presbyteries, 
and  their  answer  to  this  was  to  he  regarded, 
according  to  the  plan,  as  an  answer  to  the 
other;    In  other  words,  only  a  part  of  the 
plan  was  to  be  submitted  to  the  Presbyte- 
rians, but  this  submission  was  to  be  regard- 
ed according  to  the  plan  as  an  answer  to  the 
other;    in  other  words,  only  a  part  of  tl)>' 
plan  was  to  be   submitted  to  the   Presbj- 
teries,  but  this  submission  was  to  be  regard- 
ed as  a  submission  of  the  whole.    So,  puls- 
ing the  statement  above  quoted  from  the 
letter  of  the  moderator  and  the  stated  clerk 
to  the  Presbyteries  as  to  what  the  effect  of 
their  vote  would  be  as  expressing   merel.r 
their  opinion,  which,  of  course,  was  not  bind- 
ing upon  the  Presbyteries,  or  upon  the  court, 
because  it  does  not  appear  that  they  had 
any  authority  to  make  such  statement,  bu: 
were  merely  required  by  the  resolution  of 
the  Assembly  to  submit  the  Basis  of  Union 
to  the  Presbyteries,  and  also  because  the 
question  is  one  for  this  court  to  determine. 
we  must  consider  the  question  as  one  arisio? 
upon  the  Basis  of  Union  itself,  whether  tbe 
submission  of  the  single  question  referred 
to  (the  doctrinal  basis)  was  also  a  submis- 
sion of  the  other,  concerning  the  surrender 
of  tbe  name  of  the  church,  and  the  breaking 
up  and  dissolution  of  its  organizations.    The 
question  asked  tbe  Presbyteries  was:    'Do 
you  approve  of  tbe  reunion  and  union  of  tbe 
Presbyterian  Church  In  the  United  States  of 
America  and  the  Cumberland  Presbyterinn 
Church  on  the  following  basis:    The  union 
shall  be  effected  on  the  doctrinal  basis  of 
the  Confession  of  Faith  of  the  Presbyterian 
Church  in  the  United  States  of  America,  «!< 
revised  in  1903,  and  of  its  other  doctriual 
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and  ecclesiastical  standards;  and  tbe  Scrip- 
tares  of  the  Old  and  New  Testaments  shall 
be  acknowledged  as  the  Inspired  Word  of 
(^od,  the  only  Infallible  rule  of  faith  and 
practice?'  Was  that  equlyalent  to  asking 
tbe  Presbyteries  to  vote  upon  the  proposi- 
tion Involved  In  tbe  first  section  of  the  plan, 
that  the  Cumberland  Presbyterian  Church 
should  surrender  Its  name  and  organization 
and  be  incorporated  Into  the  body  of  the 
Presbyterian  Church  In  the  United  States 
of  America,  and  under  the  name  of  the  lat- 
ter? Does  the  submission  of  the  question, 
'Are  you  willing  to  effect  a  union  upon  a 
certain  doctrinal  basis?'  also  submit  the 
question,  'Are  you  wiiling  that  the  Cumber- 
land Presbyterian  Church  shall  abandon  its 
iiame  and  organization  and  be  merged  into 
the  Presbyterian  Church.  U.  S.  A.?'  We 
think  not  Perhaps  this  might  be  true  as  a 
necessary  implication.  If  merger  were  the 
only  form  of  union,  but  it  is  not  by  any 
means  tbe  only  form.  At  all  events,  the 
people  of  the  church  were  entitled  to  have 
the  wlM>le  question  submitted  to  the  Presby- 
teries. We  do  not  think  that  the  General 
Assembly  had  power  to  determine  this  ques- 
tion without  a  submission  to  the  Presbyter- 
ies. There  Is  nothing  in  any  part  of  the  con- 
stitution of  the  church  which  confers  this 
power  upon  tbe  Assembly,  and  by  section  25 
that  body  Is  denied  all  powers  not  express- 
ly conferred." 

The  General  Assembly  of  the  Cumberland 
Presbyterian  Church  In  1906,  by  Its  action, 
undertook  to  surrender,  not  only  the  creed 
and  doctrines  of  Its  church,  but  likewise  to 
surrender  its  name,  organization,  and  prop- 
erty, and  this  without  a  vote  of  the  Presby- 
teries. This  cannot  be  done  under  the  Cum- 
berland Constitution.  The  act  was  ultra 
vires  and  void. 

5.  But  to  our  mind  there  Is  another  phase 
of  this  case  to  be  emphasized.  We  are  firm- 
ly of  tbe  opinion  that  there  was  no  power  In 
the  General  Assembly  of  the  Cumberland 
Presbyterian  Church  to  submit  tbe  question 
of  union.  In  this  view  we  are  opposed  to 
some  of  tbe  cases  growing  out  of  the  con- 
troversy now  before  us.  Section  43  of  the 
Constitution  reads: 

"43.  The  General  Assembly  shall  have 
power  to  receive  and  decide  all  appeals,  ref- 
erences and  complaints  regularly  brought  be- 
fore It  from  the  inferior  courts ;  to  bear  tes- 
timony against  error  in  doctrine  and  Immor- 
ality In  practice,  Injuriously  affecting  the 
church;  to  decide  In  all  controversies  re- 
specting doctrine  and  discipline;  to  give  its 
advice  and  Instruction,  In  conformity  with 
the  government  of  tbe  church,  in  all  cases 
submitted  to  It;  to  review  the  records  of  the 
Synods ;  to  take  care  that  the  Inferior  courts 
observe  the  government  of  tbe  church;  to 
redress  whatever  they  may  have  done  con- 
trary to  order;  to  concert  measures  for  pro- 
moting the  prosperity  and  enlargement  of 
the  church;    to  create,  divide  or  dissolve 


Synods;  to  Institute  and  saperintend  tbe 
agencies  necessary  in  tbe  general  work  oi' 
the  church;  to  appoint  ministers  to  such  la- 
bors as  fall  under  Its  jurisdiction;  td  sup- 
press scblsmatlcal  contentions  and  disputa- 
tions, according  to  the  rules  provided  there- 
tot;  to  receive  under  Its  jurisdiction  other 
ecclesiastical  bodies  whose  organization  Is 
conformed  to  the  doctrine  and  order  of  this 
church;  to  authorize  Synods  and  Presbyter- 
ies to  exercise  similar  x>ower  in  receiving 
bodies  suited  to  become  constituents  of 
those  courts,  and  lying  within  their  geo- 
graphical bounds  respectively;  to  superin- 
tend the  affairs  of  the  whole  church;  to  cor- 
respond with  other  churches;  and,  in  gen- 
eral, to  recommend  measures  for  the  promo- 
tion of  charity,  truth  and  holiness  through- 
out all  the  churches  under  its  care." 

It  will  be  noticed  that  tbere  are  but  two 
provisions  herein  that  relate  to  changing  tho 
church  status.  We  mean  by  that  the  church 
as  a  whole  First,  it  says  "to  concert  meas- 
ures for  promoting  tbe  prosperity  and  en- 
largement of  the  church";  and,  secondly, 
"to  receive  under  Its  jurisdiction  other  ec- 
clesiastical bodies  whose  organization  Is  con- 
formed to  tbe  doctrines  and  order  of  thi» 
church."  Thai  follows  the  clause  that  they 
can  authorize  synods  to  do  tbe  same  things. 
It  is  hardly  necessary  to  say  the  word 
■church'  in  these  clauses  quoted  has  refer- 
ence to  the  Cumberland  Presbyterian 
Church,  and  none  other.  In  this  light,  does 
tbe  enlargement  of  the  Cumberland  Pres- 
byterian Church,  as  spoken  of  in  tbe  first- 
quoted  clause,  mean  the  absolute  surrender 
of  the  name,  organization,  and  creed  of  the 
church?  To  my  mind  it  means  to  enlarge 
the  Cumberland  Presbyterian  Church  organ- 
ization Itself,  and  not  to  destroy  or  surren- 
der it.  This  constmctlon  receives  sanction 
In  the  second  clause  quoted,  because  it  there 
provides  one  method  of  oilargement,  and 
that  is  to  "receive"  unto  itself  other  organ- 
izations of  like  creed  and  faith.  These 
powers,  when  fairly  construed,  mean  (1) 
that  by  work  In  different  ways  they  shall 
strive  to  secure  individual  members  to  join 
and  thus  enlarge  tbe  church,  and  (2)  to  re- 
ceive other  bodies  of  a  slmUar  faith,  creed, 
and  government.  Neither  of  these  contem- 
plate the  merger  of  the  church  Into  another 
organization.  Tbe  constitution  has  dealt 
with  the  manner  of  enlarging  the  church, 
and  in  a  manner  which  does  not  indicate 
that  there  should  be  a  surrender  of  tbe 
church  organization,  the  church  name,  or 
the  creed.  Authori^  to  "receive"  unto  it- 
self does  not  mean  to  go  to  another  body. 
The  written  instrument  having  mentioned 
the  ^)eciflc  way  by  which  mergers  or  un- 
ions can  be  formed  with  the  church — 1.  e., 
by  receiving  other  bodies  under  Its  juris- 
diction— excludes  tbe  idea  of  enlargement 
by  such  church  going  In  under  another  or- 
ganization. The  constitution  has  dealt  ytltb. 
the  manner  of  enlarging  tbe  church,  and  iu 
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a  maimer  which  does  not  indicate  that  there 
should  be  a  surrender  of  the  church  organ- 
ization, the  church  name,  or  creed.  The 
maxim  "Inclnslo  unlus,  ezclnslo  alterins," 
has  peculiar  application  here.  There  is  ex- 
press proTlston  for  the  consolidation  of  this 
church  with  other  chnrclies,  but  that  provl' 
Blon  is  for  the  other  to  so  amend  its  creeds, 
doctrines,  and  forni  of  goremment  as  to 
make  them  conform  to  that  of  the  Cum- 
berland Presbyterian,  and  then  come  in  un- 
der the  Jurisdiction  of  the  Cumberland  Pres- 
byterian Church.  Had  the  constitution  been 
silent  ui>on  the  question  as  to  how  the  Cum- 
berland Church  should  unite  with  other 
churches,  there  might  be  something  in  what 
respondents  call  the  inherent  power  to 
unite.  If  the  written  constitution  prescribes 
a  method  for  union,  and  this  constitution 
does,  that  method  and  none  other  should 
be  followed.  Any  other  method  would  be 
ultra  vires.  When  they  dealt  with  the  ques- 
tion of  merger  or  union,  as  they  did,  then 
the  method  adopted  excludes  the  idea  of  any 
other.  This  constitutional  method  was  "to 
receive  under  its  Jurisdiction  other  eccle- 
siastical bodies  whose  organization  is  con- 
formed to  the  doctrine  and  order  of  this 
church." 

The  constitution  provides  for  a  union  in 
express  terms,  but  the  one  sought  and  at- 
tempted to  be  consummated  was  not  such 
as  Is  prescribed  by  the  constitution.  It  was 
violative  of  the  constitution,  and  therefore 
void.  The  sovereign  power  rests  with  the 
church  as  a  whole,  and  the  several  Judica- 
tories, beginning  with  the  church  session 
and  ending  with  the  Assembly,  are  but  agen- 
cies of  the  church,  with  granted  powers, 
which  are  expressly  limited  by  section  25 
of  the  constitution.  The  General  Assembly 
is  not  the  church;  neither  Is  any  other  mi- 
nor Judicatory.  They  are  but  the  constitu- 
tional agents  of  the  church,  and,  whilst 
they  can  amend  the  constitution,  as  well  as 
the  creed,  yet,  until  it  is  amended  in  strict 
compliance  with  the  limiting  terms  of  such 
constitution,  the  existing  organic  law  is 
binding  alilce  upon  the  General  Assembly 
and  the  humblest  member.  So  that  we  say 
that  the  attempted  method  of  union  was  in 
direct  violation  of  the  constitution  and  void. 
In  other  words,  until  the  church  has  amend- 
ed section  43  of  its  constitution,  it  cannot 
form  a  union  with  any  other  ecclesiastical 
body,  except  to  receive  such  other  body  un- 
der its  own  Jurisdiction. 

6.  We  do  not  feel  that  we  should  pass  this 
case  without  some  little  comment  upon  the 
cases  which  have  grown  out  of  this  contro- 
versy, and  the  case  much  relied  upon  by  re- 
spondents; 1.  e.,  Watson  v.  Jones,  13  Wall. 
729,  20  L.  Ed.  666.  This  last-named  case,  in 
so  far  as  it  holds  fhat  dvil  courts  will  not 
look  into  the  Judgments  of  ecclesiastical 
courts,  has  been  condemned  in  terms  by  the 
Supreme  Courts  of  Missouri,  Kentucky, 
Michigan,  and  New  York,  and  sharply  dis- 


tinguished, if  not  criticised,  by  Taft,  J.,  In 
the  Brundage-Deardorf  Case,  supra.  In  the 
Brundage  Case,  however,  the  United  States 
Chrcult  Court  of  Appeals  (92  Fed.  214,  34  C. 
C.  A.  904)  said  that  they  felt  bound  by  that 
decision.  But,  as  we  have  shown,  the  great 
weight  of  authority  is  that  civil  courts  ■will 
Investigate  ecclesiastical  Judgments  in  all 
cases  wherein  property  rights  are  concerned. 

In  Schnorr's  Appeal,  67  Pa.  138,  6  Am. 
Rep.  415,  Justice  Sharwood  uses  this  force- 
ful language:  "Courts  which  have  the  super- 
vision and  control  of  all  corporations  and 
unincorporated  societies  or  associations 
must  be  guided  by  surer  and  clearer  princi- 
ples than  those  to  be  derived  from  the  na- 
ture of  Intellectual  and  spiritual  life.  The 
guaranty  of  religious  freedom  has  nothing 
to  do  with  the  property.  It  does  not  guar- 
antee freedom  to  steal  churches.  It  secures 
to  individuals  the  right  of  withdrawing, 
forming  a  new  society,  with  such  creed  and 
government  as  they  please,  raising  from 
their  own  means  another  fund,  and  building 
another  house  of  worship;  but  it  does  not 
confer  upon  them  the  right  of  taking  the 
property  consecrated  to  other  uses  by  those 
who  may  now  be  sleeping  In  their  graves. 
The  law  of  intellectual  and  spiritual  life  Is 
not  the  highest  law,  but  must  yield  to  the 
law  of  the  land." 

In  Fussell  v.  Hail,  233  111.  73,  84  N.  E  42, 
a  case  growing  out  of  this  particular  union, 
the  Illinois  Supreme  Court  said:  "The  clril 
courts  afford  no  remedy  for  an  abuse  of  ec- 
clesiastical authority  which  does  not  violate 
a  civil  or  property  right.  Church  tribunals 
ought  to  perform  their  functions  honestly, 
impartially,  and  Justly,  with  due  regard  to 
their  constitutional  powers,  sound  morals, 
and  the  rights  of  all  who  are  interested; 
but  if  tyranny,  force,  fraud,  oppression,  or 
corruption  prevail,  no  civil  remedy  exists 
for  such  abuse,  except  where  It  trencheB 
upon  some  property  or  civil  right"  Hils 
(the  Fussell  Case)  Is  the  first  of  the  series 
of  cases  growing  out  of  this  union.  The  bill 
was  one  in  chancery,  the  object  of  which 
was  to  prevent  the  two  bodies  from  declar- 
ing a  union.  In  other  words,  they  sought  to 
stop  the  two  bodies  from  acting.  The  Su- 
preme Court  sustained  the  action  of  the  low- 
er court  in  sustaining  a  demurrer  to  the  bill 
in  this  language:  "There  is  no  allegation  set- 
ting forth  any  deed,  devise,  declaration  ot 
trust,  or  gift  of  any  property,  or  any  clause 
therein,  or  the  terms  thereof,  whereby  It  can 
be  seen  that  the  proposed  union  would  de- 
feat its  purpose.  There  Is  no  statement 
whereby  It  appears  that  the  complainants, 
or  any  of  those  they  represent,  have  an  in- 
terest In  any  property,  which  will  be  hi  any 
way  affected  by  the  proposed  union.  It  i» 
not  alleged  that  any  action  is  proposed  to 
be  taken  which  will  interfere  with  the  man- 
agement and  control  of  the  property  of  tlie 
various  churches,  boards,  schools,  and  otiier 
institutions  of  the  Cnmberland  Presbyterian 
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We  do  not  find  that  any  property  right  is 
directly  Involved  or  can  be  directly  affected 
by  the  proposed  action  of  the  General  As- 
sembly which  It  Is  sought  to  enjoin.  This 
proposed  action  was  still  pending  in  the 
General  Assembly,  undetermined,  when  the 
bill  was  filed.  It  may  well  be  doubted 
whether  the  proceedings  of  an  ecclesiastical 
body  can  In  any  event  be  controlled  by  an 
injunction  while  the  matter  Is  still  in  fieri. 
But,  without  regard  to  this  question,  the 
case  stated  in  the  bill  was  not  within  the 
jurisdiction  of  a  court  of  chancery,  and  the 
demurrer  to  the  bill  was  therefore  properly 
sustained."  It  thus  appears  that  the  Su- 
preme Court  of  Illinois  clearly  indicates 
that,  had  there  been  allegations  of  property 
rights,  an  investigation  should  have  been 
made  by  the  civil  courts.  It  so  indicates 
throughout  the  entire  opinion,  and  in  this  is 
opposed  to  what  respondents  say  was  the 
ruling  in  Watson  y.  Jones,  supra.  The  Illi- 
nois Court  of  Appeals  had  sustained  the  ac- 
tion of  the  lower  court  upon  other  grounds, 
holding,  among  other  things,  that  under  the 
Cumberland  Presbyterian  Constitution,  giv- 
ing it  power  "to  promote  the  prosperity  and 
enlargement  of  the  church,"  they  could 
unite.  The  Supreme  Court  bad  that  opin- 
ion before  it,  but  did  not  see  fit  to  Indorse  it. 
We  have  discussed  this  constitutional  provi- 
sion elsewhere. 

Next  we  have  Mack  v.  Klme,  by  the  Geor- 
gia Supreme  Court,  126  6a.  1,  58  S.  B.  184, 
which  court  followed  the  opinion  of  FUssell 
V.  Hail,  in  the  Illinois  Court  of  Appeals,  134 
111.  App.  620,  and  holds  that  the  court  will 
not  go  back  of  the  church  adjudications. 
This  court  does  not  discuss  the  distinction 
between  cases  wherein  property  rights  are 
involved,  bat  bases  Its  opinion  upon  Fussell 
V.  Hall,  supra,  wherein  the  Illinois  Supreme 
Court  afterwards  said  no  property  rights 
were  involved. 

Next  we  have  Wallace  v.  Hughes,  by  the 
Kentucky  Court  of  Appeals,  wherein,  by  a 
divided  court,  Settle,  C.  J.,  not  sitting,  and 
Nunn,  J.,  dissenting,  the  court  held  that  the 
Cumberland  Presbyterian  General  Assembly 
had  the  power  to  enter  into  tlie  union.  The 
court  goes  into  the  constitutional  power  to 
foiiu  the  union,  and  is  of  tl:e  opinion  that 
there  was  such,  but  proceeds  i:pon  what  we 
deem  an  erroneous  theory,  in  that  it  holds 
that  the  adjudication  of  ecclesiastical  tribu- 
nals are  binding  upon  civil  courts.  This  is 
apparent  from  the  foUowing  language  in  the 
opinion:  "We  think  the  foregoing  authori- 
ties establish  beyond  question  that,  unless 
there  is  something  In  the  constitution  of  the 
Cumberland  Presbyterian  Church,  as  it  ex- 
isted before  the  union,  which  denied  juris- 
diction to  the  General  Assembly,  with  the 
approval  of  the  Presbyteries,  to  authorize 


Next  in  order  Is  Brown  v.  Clark,  116  S. 
W.  360,  by  the  Supreme  Court  of  Texas. 
That  court  follows  and  relies  upon  the  fol- 
lowing cases:  Fussell  v.  Hail,  134  111.  App. 
620,  a  case  in  which  no  property  rights  were 
involved,  and  practically  ignored  by  the  Su- 
preme Court  of  the  state  in  the  same  case; 
Mack  V.  Klme,  129  Ga.  1,  58  S.  EI  184,  which 
followed  the  Illinois  Court  of  Appeals ;  Wal- 
lace r.  Hughes,  Kentucky  Court  of  Appeals ; 
and  Watson  v.  Jones,  13  Wall.  729,  20  L.  Ed. 
606.  Not  another  case  is  cited,  and  the  court 
sought  cover  under  the  doctrine  that  civil 
courts  are  bound  by  decrees  of  ecclesiastical 
tribunals,  even  where  property  rights  were 
involved  as  they  were.  The  court  overrules 
the  opinion  of  the  Court  of  Civil  Appeals, 
which  opinion  reviews  many  of  the  authori- 
ties which  we  have  reviewed,  and  cites  even 
others.  For  thoroughness  of  research  the 
latter  is  much  the  better  of  the  two  opinions. 

The  views  which  we  tiave  expressed  upon 
this  union  have  been  entertained  in  full  or 
in  part  by  the  following  cases:  dark  v. 
Brown  (Tex.  Civ.  App.)  108  S.  W.  421 ;  Ram- 
sey V.  Hicks  (Ind.  App.)  87  N.  B.  1091 ;  Lan- 
drith  V.  Hudglns,  Supreme  Court  of  Tennes- 
see; and  by  Fussell  v.  Hall,  Supreme  Court 
of  Illinois.  In  the  latter  case  the  court  clear- 
ly indicates  that,  had  property  rights  been 
involved,  an  inquiry  Into  all  matters  would 
have  been  proper.  But,  whatever  may  be  the 
views  of  other  courts  as  to  the  duty  of  a 
civil  court  to  merely  act  as  the  clerk  of  an 
ecclesiastical  court  and  register  its  decrees 
upon  any  question,  in  a  case  wherein  proper- 
ty rights  are  involved,  it  has  never  been  the 
doctrine  of  this  court,  from  the  case  of  Wat- 
son V.  Garvin,  54  Mo.  S79,  to  this  date,  and 
our  views,  as  we  think  we  have  shown,  have 
been  those  of  a  great  majority  of  the  courts. 
Justice  Miller,  In  Watson  v.  Jones,  supra, 
concedes  that  his  ruling  was  contrary  to  Eng- 
lish authority,  and  in  the  Free  Church  of 
Scotland  Case,  in  Appeal  Cases  for  year  1904, 
the  English  rule  is  adhered  to  in  all  its 
strictness,  and  the  two  church  creeds  exam- 
ined, pronounced  not  identical,  and  the  union 
declared  void. 

7.  This  union  is  an  unwarranted  merger 
of  the  Cumberland  Presbyterian  Church  in- 
to the  Presbyterian  Church,  U.  S.  A.  It  is 
an  unwarranted  surrender  of  name,  Confes- 
sion of  Faith,  judicatories,  and  an  uncondi- 
tional merging  of  the  one  church  Into  the 
other.  We  say  unconditional  surrender  and 
merger,  because  one  party  kept  name,  creed, 
government,  and  everything,  whilst  the  other 
abandoned  everything.  Such  mergers  have 
been  condemned  by  the  best-considered  cases 
both  in  this  country  and  England.  In  Eng- 
land the  attempted  union  merger  of  the  Free 
Church  of  Scotland  and  the  United  Presby- 
terian Church  was  condemned  by  the  House 
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of  Lords.  Appeal  Cases  [1904]  695.  Such  a 
union  Is  likewise  condemned  by  one  of  tbe 
strongest  Chancery  Courts  In  this  country, 
that  of  New  Jersey.  Associated  Reform 
Church  V.  Trustees  of  Theological  Seminary, 
4  N.  J.  Eq.  77.  You  cannot  by  union  or 
merger  put  one  church  into  another,  having 
a  different  creed  and  doctrines,  without  for- 
feiting the  property  held  In  trust  to  such 
members  of  the  body  as  remain  faithful  to 
the  original  creed  and  doctrine. 

By  the  deeds  the  property  in  this  case  is 
held  by  F.  M.  Cockrell,  J.  L.  Roberts,  and 
W.  K.  Morrow,  as  "trustees  of  the  Cumber- 
land Presbyterian  Church  of  the  Warrena- 
burg  Congregation,"  in  one  deed,  and  in  the 
others  as  "trustees  of  the  Cumberland  Pres- 
byterian Church  In  Warrensburg,  Mo."  This 
attempted  union  being  invalid,  and  the  plain- 
tiffs herein  having  dissented  from  tbe  Cum- 
berland faith  and  cast  their  lot  with  anoth- 
er church  of  a  different  faith  and  creed,  they 
are  not  entitled  to  the  beneficial  use  of  this 
property,  but  the  beneficial  use  thereof  be- 
longs to  defendants  and  all  other  members 
of  the  congregation  of  the  Cumberland  Pres- 
byterian Church  of  Warrensburg,  Mo.,  as 
hare  remained  faithful  to  the  doctrines  of 
that  church.  The  universal  rule  is  that, 
where  there  is  a  schism  in  a  church,  those 
remaining  faithful  to  the  tenets  of  the  church 
at  the  time  of  the  dispute,  whether  they  be 
in  the  majority  or  the  minority,  are  entitled 
to  hold  the  property.  Of  course,  if  the  whole 
congregation  departed  from  the  true  faith, 
and  the  deed  was  for  the  benefit  of  the  local 
congregation,  as  in  this  case,  they  could  not 
be  disturbed  in  their  use  by  an  outsider, 
who  had  no  interest  in  the  trust  property. 
Such  is  not  the  case  here,  however.  There 
is  a  substantial  number  of  the  old  congrega- 
tion adhering  to  the  Cumberland  faith,  and 
as  such  they  are  entitled  to  the  beneficial 
use  of  the  property  involved. 

The  decree  nisi  is  for  the  wrong  party.  The 
Judgment  will  be  reversed,  and  the  cause 
remanded,  with  direction  to  the  circuit  court 
to  dissolve  the  injunction  and  dismiss  the 
bill  of  the  plaintiffs,  and  enter  Judgment  in 
favor  of  defendants  and  against  the  plain- 
tiffs for  all  costs.    It  is  so  ordered. 

VALLIANT,  C.  J.,  and  BURGESS  and 
FOX,  JJ.,  concur.  LAMM  and  WOODSON, 
JJ.,  dissent.    OANTT,  J.,  did  not  sit. 

On  Motion  for  Rehearing. 

VALLIANT,  C.  J.,  and  BURGESS  and 
FOX,  JJ.,  concur  in  these  views.  VAL- 
LIANT, C.  J.,  whilst  concurring  in  all  that 
is  said  in  this  opinion,  in  separate  opinion  on 
motion  for  rehearing  has  added  some  addi- 
tional views,  in  which  BURGESS,  FOX,  and 
GRAVES,  JJ.,  concur.  WOODSON,  J.,  dis- 
sents in  separate  opinion.  LAMM,  J.,  like- 
wise dissents  and  e.^resses  his  views  in 
separate  opinion.    GANTT,  J.,  did  not  sit 


VALLIANT,  C.  J.  The  opinion  of  my 
learned  Brother  GRAVES,  in  which  I  con- 
cur, so  completely  covers  all  the  points  In  tbe 
case  that  I  hesitate  to  attempt  to  add  any- 
thing more ;  but  in  the  motion  for  a  rehear- 
ing there  are  two  points  urged  with  so  much 
earnestness  and  force  by  the  learned  counsel 
tor  respondents  that  In  deference  to  them  I 
feel  cfHiatralned  to  say  a  few  words. 

1.  It  is  contended  that  the  General  Assem- 
bly of  the  Cumberland  Presbyterian  Church 
had  full  control  of  the  subject,  and  had 
authority  to  do  what  they  essayed  to  do,  and 
what  respondents  think  they  accomplished. 
Before  and  until  the  accomplishment  of  that 
act  there  were  two  separate  organizations,  i 
two  separate  entitles,  the  Presbyterian  church. 
U.  S.  A.,  and  the  Cumberland  Presbyterian 
Church,  each  having  a  confession  of  faith  \ 
essentially  different  from  the  other,  at  least 
a  confession  of  faith  which  one  of  them  In- 
terpreted to  be  essentially  different  from  the 
other,  and  which,  because  of  that  interpreta- 
tion, whether  right  or  wrong,  held  itself  In- 
dependent of  and  separate  from  the  other. 
But  that  act,  whether  we  call  it  a  merger. 
a  union,  or  a  reunion,  if  full  effect  be  given 
to  it,  was  an  extinguishment  of  the  Cumber- 
land Presbyterian  Church  as  an  entity.  It 
was  an  extinguishment  even  of  the  Genera! 
Assembly  Itself  which  committed  the  act  As 
a  rule  an  executive  body  appointed  to  admin- 
ister the  affairs  of  an  association  is  created 
to  effectuate  the  purpose  of  the  association— 
to  preserve  it,  not  to  destroy  or  extinguish  it 
However  plenary  in  words  the  powers  given 
to  such  a  body  may  be,  they  must  be  con- 
strued in  the  light  of  the  purpose  tor  whicb 
they  were  given.  In  this  particular  there 
can  be  no  difference  between  a  church  or- 
ganization and  an  organization  of  any  other 
kind,  unless  it  be  that  the  presumption  that 
the  executive  board  was  created  to  preserve 
and  perpetuate  is  stronger  in  regard  to  a 
church  organization  than  any  other,  because 
a  church  organization  always  looks  to  per- 
petuity. 

It  is  almost  impossible  to  imagine  an  or- 
ganization delegating  to  its  executive  board, 
or  Its  administrative  body,  by  whatsoever 
name  it  may  be  called,  the  power  to  take 
its  own  life,  to  destroy  the  organization. 
Certainly  no  such  power  can  be  implied.  U 
it  is  conferred,  it  must  be  by  express  terms. 
There  is  nothing  in  the  record  In  this  case 
to  show  that  any  such  power  was  confeVred 
on  the  General  Assembly  of  the  Cumberland 
Presbyterian  Church.  All  the  powers  con- 
ferred were  to  aid  in  carrying  into  effect 
the  purpose  for  which  the  church  was  or- 
ganized. The  powers  that  the  General  As- 
sembly had  at  the  date  of  this  alleged  anion 
were  the  same,  and  only  the  same,  that  it 
had  from  the  beginning  of  the  organization 
of  the  church.  Surely  there  was  nothing  in 
tbe  original  act  of  the  church  orgauizatiuu 
that  Indicated  a  purpose  to  unite  with  or 
become  merged  into  the  Presbyterian  Churcii. 
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Therefore  It  cannot  be  Implied  that  the  pow- 
er to  effect  Buch  a  union  or  merger  was  giv- 
en to  the  General  Assembly  at  the  beginning 
of  the  church  organization,  and  there  have 
been  no  additional  powers  given  since.  It  is 
argued  In  one  of  the  briefs  that  the  power 
of  the  General  Assembly  was  derived,  not 
from  the  people  composing  the  church,  but 
from  the  Divine  Founder  of  the  Christian 
religion.  That  may  or  may  not  be  true  as  a 
theological  dogma.  We  do  not  know.  Hu- 
man tribunals  are  limited  within  the  bounds 
of  human  laws,  and  therefore,  if  we  should 
attempt  to  follow  that  argument,  it  would 
lead  ua  outside  of  our  boundary,  and  we 
should  be  unable  to  find  our  way.  The 
church  baa  its  written  laws,  and  those  laws 
were  written  by  men,  and  we  can  only  in- 
terpret them  as  the  worlc  of  men.  The  only 
knowledge  we  have  of  the  powers  of  the 
General  Assembly  Is  derived  from  those  writ- 
ten laws.  It  is  said  In  the  brief  that  all  the 
membership  of  the  Cumberland  Presbyterian 
Church  assented  to  a  declaration,  contained 
in  the  church  constitution,  to  the  effect  that 
the  governmental  power  of  the  church  comes 
from  the  Divine  Founder,  and  therefore  the 
<lefendant8  in  this  suit  cannot  question  the 
act  of  the  General  Assembly.  But  the  same 
oonstitatton  which  it  is  claimed  concedes 
the  divine  authority  of  the  General  Assembly 
in  matters  of  church  government  specifies 
<-ertnin  powers  which  are  conferred  on  the 
General  Assembly,  but  among  those  specifl- 
cationa  the  power  to  transfer  all  members 
of  this  church  into  another  church  is  not  ex- 
pressed. 

If  we  are  to  understand  the  argument  to 
be  that  the  power  of  the  General  Assembly 
is  unlimited  because  of  Its  divine  authority, 
then  It  would  follow  that  tbe  General  Assem- 
bly could  merge  this  church  Into  any  other 
<;hrlstlan  church,  however  different  in  Its 
confession  of  faith.  Assuming  that  the  Gen- 
eral Assembly  of  the  Cumberland  Presbyteri- 
an Church  derived  Its  authority  from  the 
Divine  Founder,  we  must  assume,  also,  that 
the  General  Assembly  of  tbe  Presbyterian 
Church,  U.  S.  A.,  derived  Its  authority  from 
tbe  same  divine  source,  and,  if  so,  in  mat- 
ters of  Christian  faith  both  General  Assem- 
blies were  unerring.  Yet  we  find  that  In 
1810  there  was  a  wide  difference  in  tbe  Con- 
fessions of  Faith  of  the  two  churches  as 
each  interpreted  it,  and  that  difference  ex- 
isted until  1906,  when  the  General  Assem- 
bly of  the  Cumberland  Presbyterian  Church 
extinguished  that  church  by  merging  into  the 
Presbyterian  Church,  U.  S.  A.  For  nearly 
a  hundred  years  the  divinely  created  and  di- 
vinely empowered  General  Assembly  of  the 
Cumberland  Church  suffered  Its  members  to 
grope  in  error  on  the  very  point  of  faith 
on  which  that  church  was  founded;  that  is 
to  say,  the  members  of  the  Cumberland 
Church  gr<^>ed  In  error  if  there  was  during 
all  that  time  really  no  tifference  in  what 
they  deemed  was  essential  in  the  dogmas  of 


the  two  churches,  because  the  Presbyterian 
Church,  U.  S.  A.,  has  been  careful  to  say 
that  it  has  not  receded  from  the  position  It 
has  held  from  the  first.  We  say  this  with 
perfect  reverence,  and  only  to  show  how  im- 
possible it  Is  for  a  human  tribunal  to  follow 
the  purely  theological  argument  of  the  learn- 
ed counsel  who  advance  it.  We  are  con- 
cerned now  only  with  a  question  of  title  to 
property,  and  we  are  bound  to  decide  that 
question  according  to  human  law.  Whilst 
title  to  real  estate  is  the  only  question  be- 
fore us  to  decide,  yet  in  the  argument  a  ques- 
tion of  personal  right  might  arise.  If  full 
effect  Is  given  to  the  alleged  act  of  union  or 
merger.  If  that  act  carries  the  property, 
of  the  Cumberland  Presbyterian  Church  into 
the  Presbyterian  Church,  D.  S.  A.,  It  carries 
also  its  members,  who  Ipso  facto  become 
members  of  the  Presbyterian  Church  and  sub- 
ject to  its  discipline.  The  only  way  an  indi- 
vidual member  could  avoid  It  would  be  to 
withdraw  and  witbdrawal  concedes  member- 
ship. Therefore  either  one  of  these  defend- 
ants, if  he  should  act  contrary  to  a  rule 
of  the  Presbyterian  Church  or  express  a  dis- 
belief In  one  of  the  articles  of  Confession  of 
Faith,  would  be  liable  to  have  charges  pre- 
ferred against  tilm  in  a  court  of  that  church, 
and  if  found  guilty  have  the  stigma  of  ex- 
pulsion pronounced  against  him.  Is  it  pos- 
sible that  one  could  be  so  stigmatized  by  a 
church  In  which  he  never  voluntarily  became 
a  member? 

2.  The  other  point  on  which  I  will  express 
my  views  is  the  contention  that.  In  so  far 
as  the  defendants'  case  rests  on  what  they 
claim  to  be  a  difference  in  the  Confessions 
of  Faith  of  the  two  churches,  it  is  without 
foundation,  because  the  General  Assembly  of 
the  Presbyterian  Church,  U.  S.  A.,  has  so 
interpreted  its  Confession  of  Faith  that  it 
does  not  mean  to  teach  fatalism,  and  is  there- 
fore not  what  the  founders  of  the  Cumber- 
land Church  thought  it  was,  and  that  Judg- 
ment of  tbe  ecclesiastical  court  on  that  ques- 
tion Is  final,  and  cannot  be  reviewed,  or  Its 
correctness  questioned,  by  this  or  any  other 
court.  It  may  be  conceded  that  tbe  Judgment 
of  the  church  court  declaring  the  meaning  of 
the  church  dogmas  is  conclusive  on  all  the 
members  of  that  church;  but  It  Is  not  con- 
clusive on  those  who  are  not  members.  It 
may  be  conceded,  also,  that  even  a  majority 
of  the  members  of  the  church.  If  they  should 
dissent  from  tbe  interpretation  put  upon 
its  written  doctrines  by  the  church  court, 
would  have  no  right  to  dalm  to  be  the 
church,  and  to  hold  the  church  property  in 
opposition  to  the  minority,  who  yield  to  tbe 
judgment  of  tbe  church  court ;  but  when  the 
church  is  seeking  to  reach  out  and  take  In 
people  who  never  were  members,  and  who  re- 
fuse to  become  members,  a  different  case  is 
presented. 

Doubtless  many  of  the  points  of  difference 
between  different  churches  arise  because 
those  outside  of  a  particular  church  Inter- 
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pret  Its  dogmas  to  mean  what  the  diarch  It- 
self says  tbey  do  not  mean.  The  Interpreta- 
tion put  on  Its  dogmas  by  the  church  itself 
is  binding  on  Its  own  members,  but  not  on 
those  who  are  not  Its  members ;  and  a  person 
outside  has  a  right  to  put  bis  own  interpre- 
tation on  them  when  they  concern  him,  and 
to  govern  himself  accordingly.  Perhaps,  If 
the  General  Assembly  of  the  Cumberland 
Presbyterian  Church  had  adopted  the  Confes- 
sion of  Faith  of  the  Presbyterian  Church, 
and  had  then  put  an  interpretation  on  it, 
that  interpretation  would  be  binding  on  Its 
members;  but  tliat  was  never  done.  The 
only  thing  the  General  Assembly  of  the  Cum- 
berland Church  did  was  to  merge  its  church 
into  the  Presbyterian  Church,  while  that 
church  in  Its  most  solemn  form  declared  it 
bad  never  receded  from  the  dogmas  which  it 
bad  always  declared. 

Therefore,  in  a  case  Involving  title  to  prop- 
erty, if  a  question  arises  as  to  the  meaning  of 
certain  clauses  in  the  confession  of  faith 
of  a  particular  church,  and  if  the  parties 
litigant  are  all  members  of  the  same  church, 
and  if  the  highest  ecclesiastical  court  of  that 
church  has  put  on  the  disputed  clauses  a 
certain  interpretation,  this  court  would 
adopt  that  interpretation  as  conclusive ;  but, 
if  the  parties  litigant  on  one  side  were  not 
members  of  the  church,  we  would  have  to 
take  the  written  confession  of  faith  and 
interpret  it  as  we  would  any  other  written 
instrument 

BURGESS,  FOX,  and  GRAVES,  JJ.,  con- 
cur in  the  views  herein  expressed.  GANTT, 
J.,  not  sitting. 

The  motion  for  rehearing  is  overruled. 

WOODSON,  J.  I  was  one  of  the  dissent- 
ers from  the  opinion  handed  down  in  this 
case,  but  was  prevented  by  the  pressure  of 
other  official  duties  from  then  expressing  my 
views  of  the  case.  Since  then  a  motion  for 
a  rehearing  has  been  tiled,  and  I  will  now 
avail  myself  of  this  opportimity  to  submit 
the  following  observations  in  reference 
thereto. 

1.  The  main  legal  proposition  involved  in 
this  case  regards  the  power  of  the  Presby- 
terian Church,  U.  S.  A.  (which  will  here- 
after be  designated  as  the  Presbyterian 
Church),  and  the  Cumberland  Presbyterian 
Church  (which  will  hereafter  be  designated 
as  the  Cumberland  Church),  to  unite  and 
become  one  church.  The  affirmative  of  this 
proposition  Is  contended  for  by  the  former, 
while  the  latter  maintains  the  negative  there- 
of. If  we  should  concur  with  the  view  en- 
tertained and  presented  by  counsel  for  the 
latter,  then  that  would  dispose  of  the  entire 
case,  and  would  render  It  wholly  unnecessary 
to  decide  any  of  the  other  questions  present- 
ed for  our  determination,  and  for  that  reason 
I  will  express  my  views  upon  that  question 
first 

If  I  correctly  understand  counsel  for  re- 


spondents, they  contend  tliat  the  governing 
bodies  of  these  two  churches  have  the  inher- 
ent power  to  order  and  consummate  a  anion 
between  them,  while  counsel  for  appellants 
insist  that  the  constitutions  of  these  respec- 
tive churches  do  not  authorize  a  union  t>e- 
tween  them,  nor  empower  those  bodies  to 
unite  them  into  one  church;  but  t>eing  crea- 
tures of  those  constitutions,  their  authority 
In  that  regard  is  limited  to  the  powers  ex- 
pressly granted  therein.  These  bodies,  or 
courts,  are  denominated  by  section  24  of  the 
constitution  of  the  Cumberland  Church  as 
church  sessions,  Presbyteries,  Synods,  and 
General  Assemblies.  In  order  to  properly 
understand  the  character  of  these  courts,  we 
must  first  ascertain  from  the  constitution 
what  Is  "the  church"  and  what  is  "a  par- 
ticular church"  over  which  they  exercise 
Jurisdiction. 

The  church  Is  defined  by  sections  1  and  2 
of  the  constitution  as  follows: 

"1.  Jesus  Christ,  who  is  now  exalted  far 
above  all  principality  and  power,  has  estab- 
lished in  this  world  a  kingdom  which  ta  His 
CburCb. 

"2.  The  universal  church  consists  of  all 
those  persons,  in  every  nation,  who  make 
profession  of  the  holy  religion  of  Christ  and 
of  submission  to  His  laws.  As  this  immense 
multitude  cannot  meet  together  in  one  place 
to  hold  communion  or  to  worship  God,  It  Is 
proper,  and  authorized  by  scripture  example^ 
that  they  should  be  divided  into  many  parti- 
cular churches." 

Section  3  prescribes  the  requisites  for  mem- 
bership, but  has  no  bearing  upon  any  of  the 
questions  involved  in  this  litigation. 

And  "a  particular  church,"  by  section  4, 
is  declared  to  consist  of  a  number  of  profess- 
ing Christians,  voluntarily  associated  togeth- 
er for  divine  worship  and  godly  living,  agree- 
able to  the  Holy  Scriptures,  and  submitting 
to  a  certain  form  of  government  Its  oflScers 
are  the  ministers  In  charge,  the  ruling  eiders, 
and  the  deacons.  Its  jurisdiction  is  lodged  in 
the  church  sessions,  composed  of  the  minister 
In  charge  and  ruling  elders. 

Section  8  provides  that:  "The  ordinary 
and  perpetual  officers  of  the  church  are  teach- 
ing elders  or  ministers  of  the  Word,  who  are 
commissioned  to  preach  the  gospel  and  ad- 
minister the  sacraments;  ruling  eldns,  the 
representatives  of  the  people;   and  deacons." 

Section  17  prescribes  the  duties  of  the  rul- 
ing elders,  and  in  so  far  as  it  is  material  to 
this  suit  is  as  follows: 

"Ruling  elders,  the  immediate  representa- 
tives of  the  people,  are  chosen  by  them,  that, 
In  conjunction  with  the  ministers,  they  may 
exercise  government  and  discipline,  and  takt 
the  oversight  of  the  q>lritual  Interests  of  the 
particular  church,  and  also  of  the  church 
generally,  when  called  thereunto.  It  apper 
tains  to  their  office,  both  sevorally  and  Joint- 
ly, to  watch  diligently  over  the  flock  commit- 
ted to  their  cfaar|b,  that  no  corruption  of 
doctrine  or  of  morals  enter  therein.    Evils 
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which  they  cannot  correct  by  private  admoni- 
tion they  should  bring  to  the  notice  of  the 
church  session." 

The  church  session  and  its  jurisdiction  are 
defined  by  sections  26,  27,  and  28  of  the  con- 
stitution, as  follows: 

"26.  The  church  session  consists  of  the 
minister  in  charge  and  two  or  more  ruling 
«lder8  of  a  particular  church.  In  the  ab- 
sence of  the  minister  In  charge,  and  in  a 
vacant  church,  the  ruling  elders  alone  may 
form  a  church  session  for  the  transaction  of 
any  business.  The  church  session  shall  be 
convened  wiien  any  two  ruling  elders  shall 
so  request  The  minister  in  charge  may  con- 
vene the  church  session  at  any  time.  A 
majority  of  the  church  session  shall  be  neces- 
sary to  constitute  a  quorum,  unless,  with  the 
concarrence  of  the  church,  the  church  ses- 
sion Bball  otherwise  determine;  but  any  two 
of  the  ruling  elders,  in  conjunction  with  a 
minister,  may  receive  members  and  grant 
letters  of  dismission. 

"27.  The  church  session  is  charged  with 
maintaining  the  spiritual  government  of  the 
chnrch,  for  which  purpose  it  is  its  duty  to 
Inqnlre  into  the  doctrines  and  conduct  of  the 
church  members  under  Its  care;  to  receive 
memtiers  into  the  church;  to  admonish,  sus- 
pend, or  excommunicate  those  found  delin- 
quent, subject  to  appeal;  to  urge  upon  par- 
ents the  importance  of  presenting  their  chil- 
dren for  baptism;  to  grant  letters  of  dismis- 
sion, wlilch,  when  given  to  parents,  shall 
always  Include  the  names  of  their  baptized 
children;  to  obtain  and  Install  ruling  elders 
and  deacons  when  elected,  and  to  require  those 
officers  to  devote  themselves  to  their  work; 
to  examine  the  records  of  the  proceedings 
of  the  deacons;  to  establish  and  control 
Sabbath  schools  and  Bible  classes,  with  es- 
pecial reference  to  the  children  of  the  church; 
to  order  collections  for  pious  uses  and  church 
purposes;  to  take  the  oversight  of  the  sing- 
ing in  the  public  worship  of  God;  to  as- 
semble the  people  for  worship  when  there  la 
no  minister;  to  concert  the  best  measures  for 
promoting  the  spiritual  Interests  of  the 
chnrch;  to  observe  and  carry  out  the  Injunc- 
tions of  the  higher  courts;  and  to  appoint 
representatives  to  the  higher  courts,  and  re- 
quire on  tbelr  return  a  report  of  their  dili- 
gence. 

"28.  Every  church  session  shall  keep  an  ac- 
cnrate  record  of  its  proceedings,  which  must 
be,  at  least  once  in  every  year,  submitted  to 
the  inspection  of  the  Presbytery.    •    •    •  " 

Sections  29  to  34,  l>oth  inclusive,  define 
wliat  is  a  Presbytery  and  Its  Jurisdiction  in 
the  following  language: 

"Presbytery. 
"29.  A  Presbytery  consists  of  all  the  or- 
dained ministers  and  one  ruling  elder  from 
each  chnrch  within  a  certain  district  Ev- 
ery particular  church  which  Is  willing  to  sup- 
port the  gospel  as  God  has  prospered  It  shall 
bet  entitled  to  bo  represented  by  a  ruling  eld- 


er in  Presbytery.  Every  ruling  eld«r  not 
known  to  the  Presbytery  shall  produce  evi- 
dence of  ills  regular  appointment  from  the 
church  he  represents. 

"30.  Any  three  ministers  t>elonglng  to  the 
Presbytery,  being  met  at  the  time  and  place 
appointed,  shall  be  a  quorum  competent  to 
proceed  to  business. 

"31.  The  Presbytery  has  the  power  to  ex- 
amine and  decide  appeals,  complaints,  and 
references  brought  before  It  in  an  orderly 
manner;  to  receive^  examine,  dismiss,  and 
license  candidates  for  the  holy  ministry; 
to  receive,  dismiss,  ordain,  install,  remove, 
and  Judge  ministers;  to  review  the  records 
of  the  church  sessions,  redress  whatever  they 
may  have  done  contrary  to  order,  and  take 
effectual  care  that  they  observe  the  gov- 
ernment of  the  church ;  to  establish  the  pas- 
toral relation,  and  to  dissolve  It,  at  the  re- 
quest ct  one  or  both  of  the  parties,  or  where 
the  Interests  of  religion  imperatively  de- 
mand It;  to  set  apart  evangelists  to  their 
proper  work;  to  require  ministers  to  devote 
themselves  diligently  to  their  sacred  calling, 
and  to  censure  and  otherwise  discipline  the 
delinquent;  to  see  that  the  Injunctions  of 
the  higher  courts  are  oI>eyed;  to  condemn 
erroneous  opinions  which  Injure  the  purity 
or  peace  of  the  church ;  to  resolve  questions 
of  doctrine  and  discipline  seriously  and  rea- 
sonably proposed ;  to  visit  particular  church- 
es, to  inquire  into  tbelr  condition,  and  re- 
dress the  evils  that  may  have  arisen  in  them ; 
to  unite  or  divide  churches,  with  the  consent 
of  a  majority  of  the  members  thereof,  and, 
for  cause,  to  dissolve  the  relations  between 
it  and  a  particular  church,  which  shall  there- 
after cease  to  be  a  constituent  of  the  Cum- 
berland Presbyterian  Church,  and  forfeits  all 
rights  as  such  to  form  and  receive  new 
churches;  to  take  special  oversight  of  va- 
cant churches;  to  concert  measures  for  the 
enlargement  of  the  church  within  Its  bounds ; 
In  general,  to  order  whatever  pertains  to  the 
spiritual  welfare  of  the  churches  under  its 
care ;  to  appoint  representatives  to  the  high- 
er courts;  and,  finally,  to  propose  to  the 
Synod,  or  to  the  General  Assembly,  such 
measures  as  may  be  of  common  advantage  to 
the  church  at  large. 

"32.  The  Presbytery  shall  keep  a  full  and 
fair  record  of  its  proceedings,  and  shall  send 
it  up  to  the  Synod  annually  for  review.  It 
shall  report  to  the  Synod  and  the  General 
Assembly  every  year  the  condition  and  prog- 
ress of  religion  within  its  bounds  during  the 
year,  and  all  the  Important  changes  which 
may  have  taken  place,  such  as  the  licensures, 
the  ordinations,  the  receiving  or  dismissing 
of  members,  the  removal  of  members  by 
death,  the  union  and  division  of  churches, 
and  the  formation  of  new  ones;  and  such 
statistical  information  as  may  be  required. 

"33.  The  Presbytery  shall  meet  as  often 
as  once  a  year  on  Its  own  adjournment  and 
when  an  emergency  shall  require  a  meeting 
sooner  than  the  time  to  which  it  stands  ad- 


Digitized  by 


Google 


S30 


121  S0UTUWE8TERN  RBPORTfiB. 


(Ma 


journed,  tbe  moderator,  or,  in  case  of  Ms  ab- 
sence, death,  or  inability  to  act,  the  stated 
cleric,  shall,  with  the  concurrence  or  at  the 
request  of  two  ministers  and  two  ruling  eld- 
ers of  different  churches,  call  a  special  meet- 
ing. For  this  purpose  he  shall  give  notice — 
specifying  the  particular  business  of  the  in- 
tended meeting — to  every  minister  belonging 
to  the  Presbytery,  and  to  the  church  session 
of  every  particular  church,  in  due  time  pre- 
vious to  tbe  meeting,  which  shall  not  be  less 
than  ten  days.  And  nothing  shall  be  trans- 
acted at  such  special  meeting  besides  the  par- 
ticular business  for  which  the  Presbytery  has 
l)een  thus  convened. 

"34.  If,  for  any  cause,  the  Presbytery  shall 
fail  to  meet  at  the  time  and  place  to  which  It 
stands  adjourned,  it  shall  be  the  duty  of  tbe 
moderator,  or,  In  case  of  his  absence,  death, 
or  Inability  to  act,  the  stated  clerk,  or,  in 
case  of  his  absence,  death,  or  Inability  to  act, 
any  three  ministers  belonging  to  the  Pres- 
bytery, to  call  a  meeting  as  early  as  prac- 
ticable, at  such  place  as  may  be  designated, 
for  the  transaction  of  the  regular  business; 
and  for  this  purpose  a  circular  letter  shall 
be  sent,  as  before  prescribed,  not  less  than 
ten  days  before  the  meeting." 

A  Synod  and  its  Jurisdiction  are  stated  in 
the  following  sections : 

"35.  The  Synod  consists  of  all  tbe  minis- 
ters and  one  ruling  elder  from  each  church  in 
a  district  comprising  at  least  three  Presbyte- 
ries. Tbe  Synod  may  be  composed,  at  its 
own  option,  with  the  consent  of  a  majority 
of  its  Presbyteries,  either  of  all  the  ministers 
and  one  ruling  elder  from  each  church  in  its 
district,  or  of  equal  delegations  of  ministers 
and  ruling  elders  selected  by  the  Presbyteries 
on  a  basis  and  In  a  ratio  determined  In  like 
manner  by  the  Synod  and  Its  Presbyteries. 

"36.  Five  ministers,  who  are  members  of 
one  or  more  of  the  Presbyteries  composing 
the  Synod,  shall  constitute  a  quorum  for  tbe 
transaction  of  synodical  business,  provided 
there  be  present  at  least  one  minister  or  one 
ruling  elder  from  each  of  three  Presbyteries. 
Members  of  the  different  Presbyteries  in 
Synod  shall  not  be  entitled  to  vote  on  ques- 
tions of  appeal  before  the  Synod  from  their 
own  Presbyteries,  nor  on  other  questions  Im- 
mediately concerning  their  own  presbyterlal 
actiqn. 

"37.  The  Synod  has  power  to  receive  and 
decide  all  appeals,  complaints,  and  references 
regularly  brought  up  from  the  Presbyteries ; 
to  review  the  records  of  the  Presbyteries, 
and  to  redress  whatever  they  may  have  done 
contrary  to  order  ;  to  take  effectual  care  that 
Presbyteries  observe  the  government  of  the 
church,  and  that  they  obey  the  injunctions 
of  the  higher  courts;  to  create,  divide,  or 
dissolve  Presbyteries,  when  deemed  expedient ; 
to  appoint  ministers  to  such  work,  proper  to 
their  office,  as  may  fall  under  Its  own  par- 
ticular Jurisdiction — in  general,  to  take  such 
order  with  respect  to  the  Presbyteries, 
church  sessions,  and  churches  under  Its  care 


as  may  be  In  conformity  with  tbe  principles 
of  tbe  government  of  tbe  church  and  of  the 
Word  of  God,  and  as  may  tend  to  promote 
the  edification  of  tbe  church;  to  concert 
measures  for  promoting  the  prosperity  and 
enlargement  of  the  church  within  its  bounds ; 
and,  finally,  to  propose  to  the  General  \i<- 
sembly  such  measures  as  may  be  of  common 
advantage  to  the  whole  church. 

"38.  It  shall  be  the  duty  of  tbe  Synod  to 
keep  full  and  accurate  records  of  its  pro- 
ceedings, to  submit  them  to  tbe  inspection  of 
the  General  Assembly  at  each  of  Its  stated 
meetings,  and  to  report  to  It  the  number  of 
its  Presbyteries,  and  of  the  members  thereof ; 
and,  in  general,  all  important  changes  which 
may  have  occurred  within  its  bounds  during 
the  year,  as  well  as  such  statistical  informa- 
tion as  may  be  required. 

"39.  The  Synod  shall  meet  as  often  as  once 
in  two  years,  on  its  own  adjournment.  If, 
for  any  cause,  the  Synod  shall  fall  to  meet 
at  tbe  time  and  place  to  which  it  stands  ad- 
journed, it  shall  be  tbe  duty  of  the  moder- 
ator, or  in  case  of  bis  absence,  death,  or  in- 
ability to  act,  the  stated  clerk,  or.  In  case  of 
bis  absence,  death  or  inability  to  act,  any 
three  ministers  entitled  to  membership  In  the 
Synod,  and  belonging  to  different  Presbyte- 
ries, to  call  a  meeting  as  early  as  practicable, 
at  such  place  as  may  be  designated,  for  tbe 
transaction  of  the  regular  business ;  and  for 
this  purpose  a  circular  letter  shall  be  sent  to 
every  minister  and  ruling  elder  entitled  to 
membership,  or  constituent  body  entitled  to 
representation  therein,  not  less  than  thtrt; 
days  before  the  meeting." 

And  tbe  General  Assembly  and  its  Jurisdic- 
tion are  stated  In  the  following  sections : 

"40.  The  General  Assembly  is  the  bighest 
court  of  this  church,  and  represents  in  one 
body  aU  the  particular  churches  thereof.  It 
bears  the  title  of  the  General  Assembly  of 
the  Cumberland  Presbyterian  Church,  and 
constitutes  the  bond  of  union,  peace,  cor- 
respondence, and  mutual  confidence  among 
all  Its  churches  and  courts. 

"41.  The  General  Assembly*  shall  meet  as 
often,  as  once  every  two  years,  at  such  time 
and  place  as  may  have  been  determined  at  its 
preceding  meeting,  and  shall  consist  of  com- 
missioners from  the  Presbyteries  in  tbe  fol- 
lowing proportion:  Bvery  Presbytery  shall 
be  entitled  to  send  one  minister  and  one  rul- 
ing elder;  but  if  it  consists  of  eighteen  or 
more  ministerial  members,  it  may  send  an 
additional  minister  and  ruling  elder.  Eacb 
commissioner,  before  his  name  shall  be  enroll- 
ed as  a  member  of  the  General  Assembly, 
shall  produce  from  his  Presbytery  sattsftc- 
tory  evidence  of  his  appointment 

"42.  Any  twenty  or  more  of  these  commis- 
sioners, at  least  ten  of  whom  shall  be  min- 
isters, being  met  on  the  day  and  at  the  place 
appointed,  shall  be  a  quorum  for  the  trans- 
action of  business. 

"48.  The  General  Assembly  shall  have  pow- 
er to  receive  and  decide  all  appeals,  refer- 
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eBcea  and  coiuplnlnts  regularly  brought  be- 
fwre  It  from  the  inferior  courts ;  to  bear  tes- 
timony against  error  In  doctrine  and  Im- 
nerallty  in  practice,  injuriously  affecting  the 
chnrcb ;  to  decide  in  all  controTersles  re- 
specting doctrine  and  discipline;  to  give  its 
advice  and  instruction,  in  conformity  with 
the  government  of  the  church,  in  all  cases 
submitted  to  It ;  to  review  the  records  of  the 
Synods ;  to  take  care  that  the  inferior  courts 
observe  the  government  of  the  church;  to 
redress  whatever  they  may  have  done  con- 
trary to  order ;  to  concert  measures  for  pro- 
moting the  prosperity  and  enlargement  of 
the  church;  to  create,  divide,  or  dissolve 
Synods ;  to  Institute  and  superintend  the 
agencies  necessary  in  the  general  work  of  the 
eborcta ;  to  appoint  minlsterB  to  such  labors 
as  fall  under  its  Jurisdiction;  to  suppress 
schlsznatlcal  contentions  and  disputations, 
according  to  the  rules  provided  therefor;  to 
receive  under  Its  Jurisdiction  other  ecclesias- 
tical bodies  whose  organization  is  conformed 
to  the  doctrine  and  order  of  this  church ;  to 
authorize  Synods  and  Presbyteries  to  exer- 
cise similar  power  in  receiving  bodies  suited 
to  become  constituents  of  those  courts,  and 
lying  within  their  geographical  bounds  re- 
spectively ;  to  superintend  the  affairs  of  the 
whole  church;  to  correspond  with  other 
i-burches;  and,  in  general,  to  recommend 
measures  for  the  promotion  of  charity,  truth, 
and  holiness  throughout  all  the  churches  un- 
der its  care. 

"44.  If,  for  any  cause,  the  Oeneral  As- 
sembly shall  fail  to  meet  at  the  time  and 
l>lace  to  which  it  stands  adjourned,  it  shall 
lie  the  duty  of  the  moderator,  or,  In  case  of 
Ills  absence,  death,  or  inability  to  act,  the 
stated  clerk,  to  call  a  meeting  as  early  as 
practicable,  at  such  place  as  he  may  desig- 
nate, for  the  transaction  of  the  regular  busi- 
ness; and  for  this  purpose  a  circular  letter 
$:hall  be  sent  to  the  stated  clerks  of  the  Presby- 
teries not  less  than  sixty  days  before  the 
proposed  time  for  the  meeting.  In  case  of 
the  death,  absence,  or  Inability  to  act  of  both 
the  moderator  and  stated  clerk,  such  meeting 
may.  In  like  manner,  be  called  by  the  com- 
missioners or  one  or  more  of  them,  from  any 
Ave  of  the  Presbyteries." 

The  Confession  of  Faith,  Catechism,  con- 
stitution, and  rules  of  discipline  are  governed 
by  section  60,  which  reads  as  follows: 

"60.  Upon  the  recommendation  of  the  6en- 
pral  Assembly  at  a  stated  meeting,  by  a  two- 
thirds  vote  of  the  members  thereof,  voting 
thereon,  the  Confession  of  Faith,  Catechism, 
ronstltntion,  and  rules  of  discipline  may  be 
amended  or  changed  when  a  majority  of  the 
Presbyteries,  upon  the  same  being  trans- 
mitted for  their  action,  shall  approve  there- 
of." 

"The  other  parts  of  the  government — that  is 
to  say  the  General  Regulations,  the  Directory 
of  Worship,  and  the  Rules  of  Order — may  be 
amended  or  changed  at  any  meeting  of  the 
(Seneral  Assembly  by  a  vote  of  two-thirds 


of  the  entire  number  of  commissioners  en- 
rolled at  that  meeting,  provided  such  amend- 
ment or  change  shall  not  conflict  In  letter  or 
spirit,  with  the  Confession  of  Faith,  Cate- 
chism, or  constitution." 

The  Jurisdiction  of  the  forgoing  courts  Is 
limited  by  the  express  provisions  of  section 
25,  which  reads  as  follows: 

"25.  The  Church  session  exercises  Jurisdic- 
tion over  a  single  church;  the  Presbytery 
over  what  is  common  to  the  ministers,  church 
sessions,  and  churches  within  a  prescribed 
district;  the  Synod,  over  what  belongs  In 
common  to  three  or  more  Presbyteries,  and 
their  ministers,  church  sessions,  and  church- 
es ;  and  the  Oeneral  Assembly,  over  such  mat- 
ters as  concern  the  whole  church;  and  the 
Jurisdiction  of  these  courts  is  limited  by  the 
express  provisions  of  the  constitution.  Every 
court  has  the  right  to  resolve  questions  of 
doctrine  and  discipline  seriously  and  reason- 
ably proposed,  and  in  general  to  maintain 
truth  and  righteousness,  condemning  erro- 
neous opinions  and  practices  which  tend  to  the 
injury  of  the  peace,  purity,  or  progress  of 
the  church;  and,  although  each  court  ex- 
ercises exclusive  original  Jurisdiction  over 
all  matters  specially  belong^lng  to  it,  the  low- 
er courts  are  subject  to  the  review  and  con- 
trol of,  the  higher  courts.  In  regular  gradn- 
tion.  All  church  courts  shall  be  opened  and 
closed  with  prayer." 

The  constitution  of  the  Presbyterian 
Church,  in  so  far  as  it  is  material  to  the 
question  of  the  power  of  these  two  churches 
to  unite,  is  substantially  the  same  as  are 
the  foregoing  provisions  copied  from  the 
constitution  of  the  Cumberland  Church,  and 
it  will  for  that  reason  be  unnecessary  to  bur- 
den this  opinion  with  extracts  from  the  for- 
mer, and  what  is  said  of  the  one  will  apply 
equally  as  well  to  the  other. 

In  the  discussion  of  this  proposition  it  is 
all-important  to  bear  closely  in  mind  those 
constitutional  provisions  which  are  common 
to  both  churches,  showing  that  the  Judica- 
tories of  each  possess  and  exercise  the  same> 
authority.  Jurisdiction,  and  powers,  and  upon 
these  provisions  are  based  the  contentions  of 
counsel  for  the  respective  parties.  In  order 
to  successfully  maintain  appellants'  position, 
as  stated  at  the  beginning  of  this  opinion, 
counsel  must  also  successfully  maintain  this 
preliminary  question,  namely,  that  these  con- 
stitutional provisions  are  not  only  expressive 
of  the  sole  mode  of  onion,  but  are  also  a 
limitation  upon  the  authority  of  the  govern- 
ing bodies  of  the  churches  to  act  in  the  prem- 
ises. In  other  words,  they  contend  tliat  "the 
Jurisdiction  of  the  Oeneral  Assembly  and  of 
the  Presbyteries,  as  well  as  the  other  courts 
of  the  church,  being  limited  in  their  nature 
and  by  the  express  provisions  of  section  25 
of  the  constitution,  and  those  provisions  not 
conferring  the  power  in  question,  it  must 
follow  inevitably  that  the  union  and  merger 
attempted,  as  aforesaid,  and  all  steps  taken 
for  the   accomplishment  of   that  end,   were 
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without  constltatioDal  authority,  and,  there- 
fore, ultra  vires  and  void.  Their  powers 
being  restricted  by  the  constltatlon  to  those 
enumerated,  the  courts  of  the  church  cannot 
constitutionally  exercise  any  other  power." 

I  am  unable  to  lend  my  concurrence  to 
that  contention,  for  the  reason  that,  when  we 
read  the  constitution,  it  is  to  be  seen  that 
while  section  25  purports  to  limit  the  Juris- 
diction and  powers  of  the  courts  as  regards 
the  matters  and  things  enumerated  therein, 
as  long  as  they  remain  in  force,  yet  there  is 
nothing  contained  In  that  instrument  which 
even  remotely  indicates  that  they  have  no 
other  powers  or  authority  than  those  stated. 
Much  light  may  be  shed  upon  this  question 
by  a  brief  consideration  of  the  Presbyterian 
Church  and  its  mode  of  government  Both 
of  these  churches  are  of  the  associated  class 
of  religious  societies,  the  initial  unit  of  each 
being  the  "particular  church,"  or  local  con- 
gregation, then  ascending  to  the  Presbytery, 
embracing  all  local  churches  within  a  given 
territory,  then  extending  to  a  Synod,  includ- 
ing not  less  than  three  Presbyteries,  and, 
finally,  reaching  the  General  Assembly,  which 
comprises  all  of  the  Iqcal  churches.  Presby- 
teries, and  Synods,  and  constitutes  the  su- 
preme judicatory  of  the  church.  These  courts 
possess  not  only  Judicial  power,  but  also 
legislative  and  executive.  Mack  v.  Kime,  129 
Ga.  1,  58  S.  E.  184.  These  powers  are  in- 
herent in  these  bodies,  and  are  not  delegated 
to  them  by  the  constitution.  In  fact,  the 
General  Assemblies  of  these  churches  are  not 
only  the  legislative  tK>dles  thereof,  but  they 
also  have  the  power,  with  the  approval  of 
the  Presbyteries,  to  formulate,  adopt,  amend, 
and  repeal  the  constitutions  of  their  respec- 
tive churches,  and  under  this  form  of  gov- 
ernment their  power  is  unlimited  In  that  re- 
gard. (I  am  not  now  speaking  of  its  efTect 
upon  property  rights.  That  will  be  discussed 
later.)  Of  course,  as  long  as  the  constitution, 
or  any  provision  thereof,  is  in  force,  it  is 
binding  upon  the  General  Assembly  and  upon 
all  other  Judicatories  of  the  church ;  but,  as 
before  stated,  there  is  no  provision  contained 
therein,  or  existing  elsewhere,  which  prevents 
the  General  Assembly,  with  the  concurrence 
of  the  Presbyteries,  from  repealing  or  amend- 
ing any  and  all  provisions  of  the  constitution. 
The  individual  church  members  have  no  voice 
in  such  matters.  The  General  Assembly  is 
supreme,  and  can  no  more  be  bound  by  a  law 
enacted  by  a  previous  session  than  one  Legis- 
lature of  the  state  can  bind  a  succeeding  one 
by  statute.  The  only  limitation  that  is  placed 
upon  its  authority  in  church  matters  is  writ- 
ten in  the  constitution,  and  as  long  as  it  is 
in  force  its  mandate  is  supreme  and  must  be 
obeyed  by  all,  the  General  Assembly  includ- 
ed; but,  where  the  constitution  is  slleut,  the 
Assembly  is  supreme.  The  constitution  of 
neither  of  these  churches  is  like  the  Ck>nsti- 
tution  of  the  United  States,  a  delegation  of 
power;  but  It  is  more  in  the  nature  of  the 
Constitution  of  the  state,  a  limitation  upon 


the  inherent  and  otherwise  absolute  powers 
of  the  Legislature.  McBride  v.  Porter,  17 
Iowa,  211;  McGinnls  v.  Watson,  41  Pa.  9; 
Methodist  Church  Case  (Smith  v.  Sworm- 
stedt)  16  How.  288,  14  L.  Ed.  942 ;  Mack  v. 
Kime,  129  Ga.,  1, 68  S.  E.  184;  FuBsell  v.  Hail, 
134  111.  App.  620 ;  Ramsey's  Appeal,  88  Pa.  60. 

In  the  Iowa  case  the  Synod  was  the  high- 
est court,  and  in  discussing  the  inherent 
power  of  the  churches  to  unite  was  used  this 
language:  "But,  upon  principle  as  well  as 
by  concession,  the  Synod  possessed  the  pow- 
er. If  it  is  regarded  as  a  representative  body, 
and  governed  by  the  republican  principle 
that  a  majority  must  rule,  its  acception  [ac- 
tion] must  be  sustained;  or,  if  the  more  fun- 
damental principle  is  appealed  to,  that  the 
people  who  are  to  be  affected  by  a  law  are 
the  primary  source  from  whence  comes  the 
power  to  enact  that  law,  we  find  a  practical 
and  literal  adherence  to  that  principle  in 
the  action  of  the  Synod,  by  which  the  ques- 
tion was  first  referred  or  overtured  to  the 
several  churches,  and  by  them  acted  upon 
as  instructions  to  the  Synod.  The  Synod 
then  had  the  power,  for  it  derived  it  from 
the  primary  source  of  all  governmental  pow- 
er— the  people." 

The  Inherent  power  of  a  church  to  divide 
into  two  branches  was  involved  in  the  case 
cited  from  the  Supreme  Court  of  the  United 
States,  and  in  passing  upon  that  question  tbe 
court  used  this  language:  "It  Is  hislsted, 
however,  that  the  Goieral  (Conference  in 
1804  possessed  no  power  to  divide  the  Metb> 
dist  Episcopal  Church  as  then  organized,  or 
to  consent  to  such  division,  and  hence  that 
the  organization  of  that  Church  South  was 
without  authority,  and  the  traveling  preach- 
ers within  it  separate  from  an  ecclesiastical 
connection,  which  is  essential  to  enable  tbem 
to  participate  as  beneficiaries"  in  the  fund  In 
controversy.  "But  we  do  not  agree  that  this 
division  was  made  without  the  proper  au- 
thority. On  the  contrary,  we  entertain  no 
doubt  but  that  the  General  Conference  of 
1844  was  competent  to  make  it,  and  that 
each  division  of  the  church,  under  the  sepa- 
rate organization.  Is  Just  as  legitimate,  and 
can  claim  as  high  a  sanction,  ecclesiastical 
and  temporal,  as  the  Methodist  Episcopal 
Church  first  founded  in  the  United  States. 
The  same  authority  which  founded  that 
church  In  1784  has  divided  it,  and  establish- 
ed two  separate  and  independent  organiza- 
tions occupying  the  place  of  the  old  one.  In 
17S4,  when  this  church  was  first  established, 
and  down  till  1808,  the  General  0)nference 
was  composed  of  all  the  traveling  preachers 
in  that  connection.  This  body  of  preachers 
founded  it  by  organizing  Its  government,  ec- 
clesiastical and  temporal,  established  its  doc- 
trines and  discipline,  appointed  its  superin- 
tendents or  bishops,  its  ministers  and  preach- 
ers, and  other  subordinate  authorities  to  ad- 
minister its  policy  and  promulgate  Its  doc- 
trines and  teachings  throughout  the  land.  It 
cannot,  therefore,  be  denied— Indeed,  It  has 
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scarcely  been  denied — that  this  body,  while 
composed  of  all  the  traveling  preachers,  pos- 
sessed the  power  to  divide  it  and  authorize 
the  organization  and  establishment  of  the 
two  separate  independent  churches.  The 
power  must  necessarily  be  regarded  as  in- 
herent In  the  General  Conference."  This 
principle  is  the  same,  whether  exercised  in 
dividing  or  uniting  two  churches. 

Again,  the  court,  after  noticing  certain  re- 
strictions placed  upon  the  General  Confer- 
ence, says:  "In  all  other  respects,  and  in 
everything  else  that  concerns  the  welfare  of 
the  church,  the  General  Conference  repre- 
sents the  sovereign  power  the  same  as  be- 
fore." Methodist  Church  Case  (Smith  v. 
Swormstedt)  16  How.  288,  14  L.  Ed.  942. 

The  Supreme  Court  of  Georgia  had  before 
it  the  identical  union  under  consideration  in 
the  case  at  bar,  and  in  Mack  t.  Klme,  129 
Ga.  1,  58  S.  E.  184,  said  upon  this  branch  of 
the  case:  "The  authority  of  the  General 
Assembly  of  the  Cumberland  Presbyterian 
Church  is  derived  from  the  constitution. 
This  churcli,  in  its  form  of  government,  is 
like  its  predecessors.  The  form  of  govern- 
ment is  not  unlike  the  federal  form  of  gov- 
ernment under  which  we  live.  The  General 
Assembly  of  the  church  is  the  highest  legis- 
lative, executive,  and  Judicial  power  of  the 
church.  It  has,  in  these  three  capacities,  all 
of  the  authority  that  is  expressly  conferred 
by  the  constitution,  as  well  as  that  which  is 
to  l>e  necessarily  implied  from  any  of  the 
express  powers  therein  granted,  or  from  the 
general  design  and  purpose  for  which  the  or- 
ganization was  formed.  It  being  settled  by 
the  Judgment  of  the  General  Assembly,  as. 
the  final  arbiter  of  the  church  in  all  such 
matters,  that  there  is  no  substantial  differ- 
ence l)etween  the  teachings  and  doctrines  of 
the  two  churches,  the  question  as  to  whether 
it  was  expedient  for  the  two  churches  to 
unite  under  one  name  and  form  of  govern- 
ment was  a  matter  addressed  to  the  sound 
Judgment  of  the  General  Assembly  of  the 
Cumberland  Presbyterian  Church  itself.  The 
very  constitution  contemplates  union  with 
the  other  diurches.  It  is  authorized  to  re- 
ceive into  its  Jurisdiction  other  ecclesiastical 
organizations  that  conform  to  the  doctrine 
and  order  of  the  Cumberland  Presbyterian 
Church.  When  this  provision  was  Inserted 
in  the  constitution,  it  was  probably  contem- 
plated that  such  organizations  would  gen- 
erally be  organizations  of  less  power  and  less 
strength  and  less  numbers  than  the  existing 
Cumberland  Presbyterian  Church ;  but  there 
is  no  limitation  in  the  constitution  upon  the 
power  to  receive  other  organizations,  and 
this  power  carries  with  it  the  implied  power 
to  unite  with  other  organizations  under  the 
game  limitations  under  which  they  could  re- 
ceive In  their  name  and  in  their  Jurisdiction 
similar  organizations.  In  the  Judgment  of 
the  General  Assembly  of  the  Cumberland 
Presbyterian  Church,  the  purpose  for  which 
It  was  organized  is  to  be  promoted  by  the 
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reunion  with  the  church  from  which  it 
sprang.  They  may  be  mistaken  in  this.  The 
reunion  may  thrust  upon  them  and  their  as- 
sociates perplexing  questions,  which  in  time 
to  come  may  bring  about  disagreement  and 
separation.  But  all  of  those  matters  are 
matters  for  the  ecclesiastical  body  Itself,  and, 
when  determined  by  It,  those  members  of  the 
church  who  are  not  In  accord  with  the  gov- 
erning authority  must  either  bow  in  submis- 
sion to  the  powers  that  be,  or  make  their 
alignments  with  other  organizations  with 
whom  they  can  live  in  accord  and  harmony." 

In  Fussell  V.  Hall,  decided  by  the  Appel- 
late Court  for  the  Third  District  of  Illinois, 
and  cited  with  approval  by  the  Georgia  Su- 
preme Court,  in  discussing  this  union,  the 
court  said,  in  referring  to  the  sections  of  the 
constitution  of  the  Cumberland  Presbyterian 
Church  defining  the  powers  of  the  General 
Assembly:  "The  effect  of  such  sections  is 
to  make  the  General  Assembly,  not  only  the 
legislative  and  administrative  body,  but  one 
with  Judicial  powers  upon  ecclesiastical 
questions  as  well.  It  represents,  in  one  body, 
all  the  particular  churches  in  the  Cumber- 
land Presbyterian  Church  organization,  and 
constitutes  one  bond  of  union.  Why  is  It 
not  possible  to  promote  the  prosperity  and 
enlargement  of  the  church  by  uniting  with 
another  body  that  teaches  a  doctrine  of  faith 
Identical  with  its  own?  If  these  two  church- 
es, in  their  Confessions  of  Faith  ^and  their 
religious  teachings,  are  the  same,  {hen  these 
interests  may  be  promoted  by  uniting  all 
those  who  preach,  teach,  and  believe  In  and 
care  for  those  Interests,  the  same  as  can  be 
done  by  individuals  Joining  their  Interests 
in  copartnerships  or  corporations.  United 
action  is  productive  of  more  good  than  di- 
vided action  under  the  circumstances.  The 
General  Assembly  has  power  to  receive  un- 
der its  Jurisdiction  other  ecclesiastical  bodies 
of  the  same  faith.  This  clause  must  be  read 
with  the  clause  that  directs  the  taking  6t 
measures  to  promote  and  enlarge  the  church ; 
and  in  our  Judgment  the  church  Is  enlarged, 
and  its  prosperity  made  more  sure,  by  re- 
ceiving the  support  of  a  stronger  sister 
church.  If  a  smaller  church  can  be  receiv- 
ed, surely  affiliation  and  union  can  be  made 
With  a  stronger  sister  church,  if  thereby  the 
church,  as  a  religious  body,  is  prospered  and 
enlarged." 

It  will  thus  be  seen  that  the  courts,  in  the 
above  cases,  held  that,  under  a  reasonable 
construction  of  the  express  provisions  of  the 
written  constitution,  the  power  to  form  the 
union  exists.  But,  returning  to  the  analogy 
between  the  General  Assembly  and  the  Leg- 
islature of  the  state,  the  former  is  not  bound 
with  the  same  degree  of  firmness  with  which 
the  Legislature  of  the  state  is  bound  by  the 
Constitution;  for  the  former  may  enact  and 
enforce  any  and  all  laws  for  the  good  of  the 
churd),  whether  they  be  constitutional  In 
character  or  merely  ordinances  for  its  gov- 
ernment, while  the  latter  can  enact  no  law 


Digitized  by 


Google 


834 


121  SOUTHWESTERN  REPORTBB. 


(&lo. 


In  conflict  with  the  ConBtltntlon  of  the  state. 
Rnasle  t.  Brazzell,  128  Mo.  83,  SO  S.  W.  526, 
49  Am.  St  Rep.  542.  Under  the  constitution 
of  the  church,  the  powers  of  the  General  As- 
sembly are  just  as  absolute  and  unlimited  in 
that  regard  as  are  the  powers  of  the  framers 
of  the  state  Constitution;  yea,  more  so,  for 
the  former  may  adopt  a  constitutional  pro- 
Tislon  proposed  by  itself  with  the  approval 
of  the  Presbyteries,  while  the  latter  can  only 
frame  and  refer  it  to  the  people  for  adoption. 
With  whether  or  not  that  Is  a  wise  form  of 
church  government  we  have  nothing  to  do, 
but  must  be  content  to  deal  with  the  situa- 
tion as  we  find  it  We  might  add,  however, 
that  there  are  other  chnrches,  and  even  gov- 
ernments, which  are  governed  substantially 
in  the  same  manner. 

If  the  foregoing  observations  regarding 
the  church  judicatories  are  sound,  and  I  do 
not  believe  they  will  be  questioned,  we  must 
look  to  the  constitution  as  It  stood  at  that 
time  to  determine  whether  or  not  there  Is 
any  provision  therein  preventing  a  union, 
or  which  prohibited  the  General  Assemblies 
of  tbe  two  churches  from  submitting  the 
question  of  union  to  the  Presbyteries,  or 
from  entering  into  a  union  with  each  other. 
Counsel  for  appellants  contend  that  there  Is 
such  a  provision  in  the  constitution,  and  call 
our  attention  to  section  43  thereof,  and  es- 
pe«tal1y  to  the  following  language  therein, 
to  wit:  First,  "to  concert  measures  for  pro- 
moting the  prosperity  and  enlargement  of 
the  church;"  and,  second,  "to  receive  under 
its  jurisdiction  other  ecclesiastical  bodies 
whose  organization  Is  conformed  to  the  doc- 
trines and  orders  of  this  church."  Appel- 
lants* contention  Is  that  those  provisions  ex- 
pressly authorize  a  consolidation  of  the  Cum- 
berland Church  with  other  churches  whose 
organization  conforms  to  the  doctrines  and 
ordinances  of  that  church,  and,  having  fail- 
ed to  provide  for  any  other  mode  of  union, 
the  maxim,  "Inclusio  unlus,  excluslo  alter- 
lus,"  applies. 

In  my  opinion  coimsel  misconceive  the 
proposition  In  hand.  The  question  involved 
In  this  litigation  is  one  of  union  between 
separate  and  independent  churches,  whose 
doctrines  and  ordinances  were  not  the  same, 
while  those  referred  to  in  section  43  refer 
to  the  consolidation  of  two  or  more  churches 
of  the  same  faith  and  doctrine,  or  to  receive 
Into  Its  organization  another  church  which 
would  conform  to  Its  doctrines  and  would 
come  under  and  submit  to  Its  jurisdiction. 
It  is  not  pretended  that  the  Presbyterian 
Church  proposed  to  submit  Itself  to  the  ju- 
risdiction of  the  Cumberland,  and  thereby 
become  consolidated  as  one  church  under 
the  name  of  the  Cumberland  Presbyterian 
Church;  but  the  express  Intention  of  both 
was  to  adopt  a  new  Confession  of  Faith, 
which  was  a  modification  of  the  Westmin- 
ster Confession — neither  to  adopt  the  doc- 
trines and  ordinances  of  the  other,  or  to  be- 
come subject  to  the  Jurisdiction  of  the  oth- 


er, but  to  unite  as  one  dinrch,  under  the 
name  of  the  Presbyterian  Church,  U.  S.  A., 
as  above  Indicated.  From  this  It  seems  per- 
fectly clear  to  my  mind  that  section  43  of 
the  constitution  is  perfectly  foreign  to  the 
question  of  the  power  of  these  two  churches 
to  form  a  union  with  each  other;  and  that 
being  true,  and  failing  to  find  any  other  pro- 
vision prohibiting  their  union,  I  am  there- 
fore forced  to  the  conclusion  that  section  43 
of  the  constitution  is  not  only  not  a  delega- 
tion of  power  to  the  General  Assembly,  but 
at  most  Is  only  a  limitation  of  power  as  long 
as  it  stands  unrepealed  by  the  General  As- 
sembly. 

That  being  unquestionably  true,  then  It 
must  necessarily  follow  that  the  various  ja- 
dlcatorles  of  the  church  possessed  all  the 
ecclesiastical  powers  of  the  church  which 
bad  not  been  taken  from  them  by  the  ex- 
press provisions  of  the  constitution  at  the 
time  this  union  Is  alleged  to  have  been  enter- 
ed into.  The  same  conclusion  was  reached  by 
the  Court  of  Appeals  of  Kentucky  in  the 
case  of  Wallace  v.  Hughes,  115  S.  W.  6&1. 
To  the  same  effect  are  the  following  cases: 
Clark  V.  Brown  (Tex.  Civ.  App.)  108  S.  W. 
421;  Landrith  v.  Hudgins  (Tenn.)  120  S.  W. 
783;  Ramsey  v.  Hicks  (Ind.  App.)  87  N.  E. 
1091.  All  of  these  cases  cited  grew  ont  of 
the  same  church  controversy,  and  involved 
the  question  of  the  power  of  these  two 
churches  to  form  a  union,  and  all  held  that 
they  had  that  inherent  power,  and  no  case 
can  be  found  which  holds  to  the  contrary. 

2.  This  brings  us  to  the  consideration  of 
another  Important  question,  namely:  Was 
there  a  union  In  fact  effectuated  between 
these  two  churches?  Section  60  of  the  con- 
stitution provides  that  "upon  the  recommen- 
dation of  the  General  Assembly,  by  a  two- 
thirds  vote  of  the  members  thereof,  voting 
thereon,  the  Confession  of  Faith,  Catechism, 
constitution,  and  rules  of  discipline  may  be 
amended  or  changed  when  a  majority  of  the 
Presbyteries  upon  the  same  being  transmit- 
ted for  their  action  shall  approve  thereof." 
In  pursuance  to  this  constitutional  provision, 
the  General  Assembly  of  each  of  tbese  two 
churches  appointed  a  committee  upon  union. 
These  committees  devised  a  scheme,  called 
a  "Plan  of  Reunion  and  Union."  This  Plan 
of  Union  was  by  this  joint  committee  sub- 
mitted to  the  General  Assembly  of  each  of 
the  two  churches,  which  was  as  follows: 

"2.  Joint  Report  on  Union. 

"As  the  second  part  of  our  report  we  snb- 
mlt  the  following  Joint  Report  on  Union: 

The  Committee  on  Church  Co-operation 
and  Union  of  the  Presbyterian  Church  In  the 
United  States  of  America  and  the  Commit- 
tee on  Fraternity  and  Union  of  the  Cumber 
land  Presbyterian  Church,  aftpr  a  free  and 
full  Interchange  of  views,  with  continued 
supplication  for  divine  guidance,  unanimous- 
ly recommended  to  their  respective  Genentl 
Assemblies  for  their  consideration,  and.  If 
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tbej  deem  proper,  for  their  adoption,  the 
accompanying  papers,  viz.:  (1)  Plan  of  Re- 
union and  Union  of  the  two  churches.  (2) 
Concurrent  Declarations,  to  be  adopted  by 
the  respective  General  Assemblies  meeting 
in  1904.    (3)  Recommendations. 

"I.  Plan  of  Reunion  and  Union  of  the  Two 
Churches. 

"We  believe  that  the  union  of  the  Chris- 
tian churches  of  substantially  similar  faith 
and  polity  would  be  to  the  glory  of  God,  the 
good  of  mankind,  and  the  strengthening  of 
Christian  testimony  at  home  and  abroad. 
Vfe  believe  that  the  manifest  providential 
developments  and  leadings  in  the  two  church- 
es since  their  separation,  together  with  pres- 
ent conditions  of  agreement  and  fellowship, 
have  been  and  are  such  as  to  Justify  their 
reunion.  Therefore  we  cordially  recommend 
to  our  respective  General  Assemblies  that 
the  reunion  of  the  Presbyterian  Church  in 
the  United  States  of  America  and  the  Cum- 
berland Presbyterian  Church  be  accomplish- 
ed as  soon  as  the  necessary  steps  can  be  tak- 
en, upon  the  basis  hereinafter  set  forth. 

"(1)  The  Presbyterian  Church  In  the  Unit- 
ed States  of  America,  whose  General  Assem- 
bly met  in  the  Immanuel  Church,  Los  Ange- 
les, Cal.,  May  21,  1003,  and  the  Cumberland 
Presbyterian  Church,  whose  General  Assem- 
bly met  In  the  First  Cumberland  Presbyte- 
rian Church,  Nashville,  Tenn.,  May  21,  1903, 
shall  be  united  as  one  church,  under  the 
name  and  style  of  the  'Presbyterian  Church 
In  the  United  States  of  America,'  posses- 
sing all  the  legal  and  corporate  rights  and 
powers  which  the  separate  churches  now 
possess. 

"(2)  The  union  shall  be  effected  on  the 
doctrinal  basis  of  the  Confession  of  Faith 
of  the  Presbyterian  Church  In  the  United 
States  of  America,  as  revised  in  1903,  and 
of  Its  other  doctrinal  and  ecclesiastical  stand- 
ards; and  the  Scriptures  of  the  Old  and  New 
Testaments  shall  be  acknowledged  as  the  in- 
spired word  of  God,  the  only  Infallible  rule 
of  faith  and  practice, 

"(3)  Each  of  the  Assemblies  shall  submit 
the  foregoing  Basis  of  Union  to  its  Presby- 
teries, which  shall  be  required  to  meet  on  or 
before  April  30,  1005,  to  express  their  ap- 
proval or  disapproval  of  the  same  by  a  cate- 
gorical answer  to  this  question:  'Do  you  ap- 
prove of  the  reunion  and  union  of  the  Pres- 
byterian Church  in  the  United  States  of 
America  and  the  Cumberland  Presbyterian 
Cbarcb  on  the  following  basis:  The  union 
shall  be  effected  on  the  doctrinal  basis  of 
the  Confession  of  Faith  of  the  Presbyterian 
Church  in  the  United  States  of  America,  as 
revised  In  1003,  and  of  its  other  doctrinal 
and  ecclesiastical  standards;  and  the  Scrip- 
tures of  the  Old  and  New  Testaments  shall 
be  acknowledged  as  the  inspired  word  of 
God,  the  only  infallible  rule  of  faith  and 
practice?  Each  Presbytery  shall,  before  the 
lOtb  day  of  May,  1S05,  forward  to  the  stated 


clerk  of  the  Assembly  with  which  it  is  con- 
nected a  statement  of  Its  vote  on  the  said 
Basis  of  Union. 

'"(4)  The  report  of  the  vote  of  the  Presby- 
teries shall  be  submitted  by  the  representa- 
tive stated  clerk  to  the  General  Assemblies 
meeting  In  1005,  and,  if  the  General  Assem- 
blies shall  then  find  and  declare  that  the 
foregoing  Basis  of  Union  has  been  approved 
by  the  constitutional  majority  of  the  Presi 
byterles  connected  with  each  branch  of  the 
church,  then  the  same  shall  be  of  binding 
force,  and  both  Assemblies  shall  take  action 
accordingly. 

"II.    Concurrent  Declarations. 

"As  there  are  matters  pertaining  to  the 
Interests  of  the  church  which  will  manifestly 
require  adjustment  when  the  reunion  shall 
have  been  accomplished,  and  concerning 
which  it  is  highly  desirable  that  there  shall 
be  a  previous  good  understanding,  the  two 
Assemblies  agree  to  adopt  the  following  con- 
current declarations  as  In  their  Judgment 
proper  and  equitable  arrangements  and  agree- 
ments: 

"(1)  In  adopting  the  Confession  of  Faith 
of  the  Presbyterian  Church  In  the  United 
States  of  America,  as  revised  In  1903,  as  a 
Basis  of  Union,  It  is  mutually  recognized 
that  such  agreement  now  exists  between  the 
systems  of  doctrine  contained  In  the  Confes- 
sions of  Faith  of  the  two  Churches  as  to 
warrant  this  union — a  union  honoring  ollke 
to  both.  Mutual  acknowledgment  also  Is 
made  of  the  teaching  and  defense  of  the 
divine  favor  and  blessing  that  have  made 
this  common  faith  and  service  effectual.  It 
Is  also  recognized  that  liberty  of  belief  ex- 
ists by  virtue  of  the  provisions  of  the  De- 
claratory Statement,  which  Is  part  of  the 
Confession  of  Faith  of  the  Presbyterian 
Church  in  the  United  States  of  America,  and 
which  states  that  the  ordination  vow  of 
ministers,  ruling  elders,  and  deacons,  as  set 
forth  in  the  Form  of  Government,  requires 
the  reception  and  adoption  of  the  Confession 
of  Faith  only  as  containing  the  system  of 
doctrine  taught  in  the  Holy  Scriptures.'  This 
liberty  Is  specifically  secured  by  the  Declar- 
atory Statement,  as  to  chapter  S  and  chap- 
ter 10,  section  3,  of  the  Confession  of  Faith. 
It  Is  recognized,  also,  that  the  doctrinal  de- 
liverance contained  in  the  Brief  Statement 
of  the  Reformed  Faith,  adopted  in  1002,  by 
the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States  of  America,  for 
a  better  understanding  of  our  doctrinal  be* 
llefs,'  reveals  a  doctrinal  agreement  favop 
able  to  reunion. 

"(2)  All  the  ministers  and  churches  includ- 
ed In  the  two  denominations  shall  be  admit- 
ted to  the  same  standing  In  the  United 
Church  which  they  may  have  held  in  their 
respective  connections  up  to  the  consumma- 
tion of  the  reunion. 

"(3)  The  boundaries  of  the  several  Pres- 
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preserved  and  held  as  making  up  the  his- 
tory of  the  one  church. 

"(5)  As  soon  as  practicable  after  the  union 
shall  have  been  effected,  the  General  Assem- 
bly shall  reconstruct  and  consolidate  the  sev- 
eral permanent  committees  and  Iroards,  which 
now  belong  to  the  tvyo  Assemblies,  so  as  to 
represent,  with  Impartiality,  the  views  and 
wishes  of  the  two  bodies  constituting  the  re- 
united  church. 

"(6)  The  Institutions  of  learning,  together 
with  the  endowment  and  other  proi^erty,  real 
and  personal,  owned  by  them,  which  are  now 
under  the  control  of  the  Cumberland  Pres- 
byterian Church,  shall  remain  in  charge  of 
and  be  controlled  by  the  board  of  trustees. 
or  other  managers  respectively,  now  in  charge 
of  such  institutions,  endowment,  and  prop- 
erty, or  by  their  successors  similarly  ap- 
jtolnted  or  elected;  and  no  greater  control 
of  such  institutions,  their  property  or  affairs, 
shall  be  exercised  by  the  General  Assembly, 
or  other  ecclesiastical  court,  or  body,  of  the 
reunited  church,  than  is  now  exercised  by 
the  General  Assembly,  or  other  ecclesiastical 
church  or  body,  of  the  Cumberland  Presby- 
terian Church:  Provided,  that  the  govern- 
ing board  of  any  of  said  Institutions  of  learn- 
ing shall  be  at  liberty  to  enter  into  such  sii«- 
cial  arrangement  or  agreement  with  the  ec- 
clesiastical body  controlling  it  as  may  enable 
said  institution  to  preserve  its  integrity  and 
maintain  its  present  policy ;  and  also  pro- 
vided, that  nothing  in  this  declaration  shall 
affect  the  relatlouship  or  control  of  any  of 
the  institutions  of  learning  now  connected 
with  the  General  Assembly,  or  other  eccle- 
Biastieal  court  or  body,  of  the  Presbyterian 
Church  In  the  United  States  of  America. 

"(T)  The  corporate  rights  now  held  by  the 
two  General  Assemblies,  and  by  their  boards 
and  committees,  shall  be  consolidated  and 
applied  for  their  several  objects  as  defined 
and  permitted  by  law. 

"(8)  It  should  be  regarded  as  the  duty  of 
all  our  judicatories,  ministers,  and  people 
to  study  the  things  which  make  for  peace, 
to  guard  against  all  needless  and  offensive 
references  to  the  causes  which  have  divided 
UB,  and  to  avoid  the  revival  of  past  issues. 

"III.    Keoommendationa. 

"(1)  It  Is  recommended  that  such  a  change 
be  made  In  the  Form  of  Government  of  the 
Presbyterian  Church  In  the  United  States 
of  America  as  will  allow  additional  or  sep- 
erate  Presbyteries  and  Synods  to  be  organ- 
ized In  excei)tioual  cases,  wholly  or  In  part, 
within  the  territorial  bounds  of  existing 
Presbyteries  or  Synods,  respectively,  for  a 
particular  race  or  nationality,  If  desired  by 
such  race  or  nationality. 

"(2)  The  foregoing  Basis  of  Union  and 
eight  Concurrent  Declarations  eball  be  sub- 
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United  States  of  America,  m 
and  this  entire  plan  of  unloi 
ative  when  said  Basis  of  Un 
Declarations,  and  recommend 
1  shall  have  been  adopted  ii 
and  where  necessary  by  pres 

"(3)  That  the  blessing  of  ■ 
of  the  Church  may  rest  upoi 
our  efforts  for  reunion  and  i 
uestly  recommended  to  th« 
throughout  both  branches  of 
they  observe  Sabbath,  Septe 
as  a  day  of  fervent  and  ui 
Almighty  God  that  he  would 
all  'the  spirit  of  counsel  and  i 
of  knowledge  and  of  the  fea 
and  in  the  new  relation  no' 
enable  us  to  keep  'the  unity 
the  bond  of  peace.' 

"W.   H.   Black. 

"R.  M.  Tlnnon. 

"Ira  Landrith. 

"E.  E.  Beard. 

"S.  M.  Templeton. 

"il.   B.  Templeton. 

"B.  P.   Fullerton. 

"AV.  E.  Settle. 

"D.  E.  BushnelL 

"A.  E.  Turner. 

"W.  J.  Darby. 

"In  conclusion,  we  unite  hei 
erfully  in  the  reeommeudatloi 
Report  on  Union'  be  adopted 
slons  carried  out  with  an  ej 
glory  of  God. 

"Fraternally  and  obedl 
"Wm.  H.  Blacl 
"James  M.  Hu 

Upon  the  Incoming  of  this 
lowing  resolution  was  offered 
ton  In  the  General  Assembly: 

"Resolved:  (1)  That  the  f 
and  supplemental  report  of  th 
Presbyterian  Fraternity  and 
ed  by  the  General  Assembly 
celved  and  spread  upon  the  : 
General  Assembly,  and  tha 
Joint  Report  on  Union  be  ad 
the  Basis  of  Union  be  and  1 
to  the  Presbyteries  of  the  Cu 
byterlan  Church  for  their  a 
approval. 

"Resolved:  (2)  That  the 
the  stated  clerk  be  Instructet 
Basis  of  Union,  contained  In 
the  Presbyteries  of  the  Cuml 
terian  Church,  In  the  usual 
manner,  upon  receiving  offlc 
of  the  adoption  of  the  said  J 
Union  by  the  General  Asseml 
byterlan  Church  In  the  Un 
America." 

This  resolution  was  adoptc 
1C2  to  74,  and  was  declare(] 


turned  their  vote.  Of  those,  60  answered  the 
question  In  the  aflSrmatlTe  and  51  answered 
In  the  negative,  thereby  adopting  the  Plan 
of  Reunion  and  Cnlon  recommended  and  sub- 
mitted to  them  by  the  General  Assembly  by 
a  constitutional  majority  of  9.  The  same  ac- 
tion with  like  results  was  taken  by  the 
Presbyterian  Church.  In  the  General  Assem- 
bly of  the  Cumberland  Church  for  the  year 
1006,  upon  the  announcement  of  the  adoption 
of  the  resolution  of  union  and  reunion,  about 
100  of  the  delegates  thereto  filed  a  protest, 
In  which  they  charged  the  invalidity  of  the 
action  of  the  Presbyteries  and  General  Assem- 
bly in  forming  the  union,  assigning  many 
grounds  in  support  thereof. 

Counsel  for  respondents  contend  that  the 
foregoing  proceedings  show  that  all  of  the 
steps  necessary  to  ascertain  the  will  of  the 
churches  and  for  the  orderly  determination  of 
the  question  of  union  In  accordance  with  the 
constitution  and  form  of  their  church  govern- 
ment were  regularly  taken ;  that  the  General 
Assemblies  of  these  two  churches  have  the 
power,  with  the  consent  and  approval  of  a 
majority  of  their  respective  Presbyteries,  to 
form  the  union ;  that  the  highest  judieatorles 
of  these  churches  have  declared  the  plan  of 
union  duly  and  legally  adopted ;  and,  conse- 
quently, that  said  decision  is  binding  upon 
the  dvU  courts  of  the  state. 

In  the  discussion  of  a  kindred  question  In- 
volving this  same  principle,  this  court,  in  the 
case  of  Russle  v.  Brazzell,  supra,  at  page  112 
of  128  Mo.,  page  531  of  30  S.  W.  (49  Am.  St. 
Rep.  542),  used  this  language:  "It  was  said 
In  the  recent  case  of  Prickett  v.  Wells,  117 
Mo.  502,  24  S.  W.  62:  'The  people  of  that 
society  (which  was  a  Congregational  Church), 
In  the  exercise  of  their  religious  liberty,  had 
the  undoubted  right  to  adopt  rules  for  their 
own  church  government,  If  not  inconsistent 
with  the  laws  of  the  land.  In  adjusting  their 
respective  claims  to  the  use  of  Church  prop- 
erty, as  between  themselves,  the  dvll  courts 
will  give  effect  to  those  rules,  subject  to 
the  qualiflcatlons  Just  adverted  to.'  In  an- 
other ease  it  was  agreed  'that,  according  to 
the  rules  governing  the  church,  a  majority  of 
those  present  and  voting  at  a  regular  meet- 
ing should  govern,  and  its  action  is  binding 
upon  the  whole  body.'  It  was  accordingly 
held  that  a  majority  vote,  taken  according  to 
the  customs  and  rules  of  the  church,  author- 
ized an  incorporation  of  the  body,  and  the 
transfer  of  the  property  of  the  congregation 
to  the  corporation,  though  a  majority  of  all 
the  members  did  not  vote  in  favor  of  the 
proposition.  North  St.  Louis  Christian 
Church  V.  McGowan,  62  Mo.  279.  The  Gen- 
eral Conference  of  the  United  Brethren,  be- 
ing the  highest  legislative  and  Judicial  body 
of  the  church,  declared  that  an  affirmative 
vote  of  two-thirds  of  those  voting  on  the 


also  declaring  what  vote  should  be  required 
on  the  question  submitted.  The  civil  courts 
should  take  this  action  of  the  conference  as 
conclusive." 

And  the  Supreme  Court  of  Georgia,  in  dis- 
cussing this  question,  growing  out  of  this 
same  schism,  In  the  case  of  Mack  v.  Elme, 
supra,  at  page'  19  of  129  Oa.,  page  192  of 
58  S.  E.,  said:  "(2)  The  constitutional  tri- 
bunal of  the  religious  organization  has  Ju- 
risdiction to  determine  all  ecclesiastical  ques- 
tions which  are  submitted  to  it  under  the 
law  and  usages  of  the  society.  It  has  also 
the  authority  to  determine  for  itself  whether 
It  has  Jurisdiction  in  a  given  case.  The  high- 
est church  court  of  a  religious  society  is 
like  the  highest  civil  court  It  has  submit- 
ted to  it  not  only  questions  growing  out  of 
controversies,  but  It  has,  of  necessity,  Im- 
posed upon  it  the  duty  and  responsibility  of 
determining  what  are  within  the  limits  of  its 
Jurisdiction.  In  the  case  of  State  v.  Farrls, 
45  Mo.  183,  it  was  held  that  the  General 
Assembly  of  the  Presbyterian  Church,  com- 
monly known  as  the  'Old  School,'  possessed 
extensive  original  and  appellate  Jurisdiction, 
and  whether  a  case  is  regularly  or  irregularly 
before  it  is  a  subject  for  It  to  determine  for 
Itself.  In  the  opinion  Judge  Wagner  says 
(page  197):  'Now,  the  General  Assembly  Is 
the  highest  court  of  Judicatory  known  to  the 
Presbyterian  Church.  It  possesses  extensive 
original  and  appellate  Jurisdiction;  and 
whether  the  case,  in  the  matter  of  the  Dec- 
laration and  Testimony  signers,  was  regular- 
ly or  irregularly  before  It,  was  a  subject  for 
It  to  determine  for  itself,  and  no  civil  courts 
can  revise,  modify,  or  impair  its  action  in  a 
matter  of  purely  ecclesiastical  concern.'  When 
a  controversy  Involving  the  rights  of  a  mem- 
ber is  presented  to  the  civil  courts,  they 
will  examine  into  the  constitution  and  laws 
of  the  religious  society,  to  determine  wheth- 
er a  tribunal  has  been  erected  for  the  de- 
cision of  ecclesiastical  questions,  and  they 
will  also  examine  into  the  laws  of  the  as- 
sociation, to  determine  whether  the  decision 
by  the  tribunal  was  concerning  a  matter 
which  was  within  its  Jurisdiction.  If  its 
Jurisdiction  depends  upon  the  construction 
of  its  own  laws,  and  such  laws  have,  either 
expressly  or  Impliedly,  conferred  upon  it  the 
right  to  determine  the  limits  of  its  Jurisdic- 
tion, the  decision  of  the  church  tribunal  as  to 
its  Jurisdiction  will  be  no  less  binding  than 
its  decision  on  the  merits  of  the  ecclesiastic- 
al question  determined  by  it." 

In  the  case  of  Watson  v.  Jones,  13  Wall., 
at  page  727,  20  L.  Ed.  666,  the  Supreme  Court 
of  the  United  States,  In  speaking  through  Mr. 
Justice  Miller,  said:  "In  this  class  of  cases 
we  think  the  rule  of  action  which  should 
govern  the  civil  courts,  founded  in  a  broad 
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tlons  of  discipline,  or  of  faith,  or  ecclesiastic- 
al rule,  custom,  or  law,  have  been  decided 
by  the  highest  of  these  church  judicatories 
to  which  the  matter  has  been  carried,  the 
legal  tribunals  must  accept  such  decisions  as 
final,  and  as  binding  on  them,  In  their  ap- 
plication to  the  case  before  them." 

The  Circuit  Court  of  Appeals  of  the  Sixth 
Circuit,  In  the  case  of  Brundage  v.  Dear- 
dorf,  92  Fed.  214,  loc.  cit.  22S,  34  C.  C.  A. 
304,  318,  used  this  language:  "What  effect 
will  a  civil  court  give  to  the  Interpretation 
and  construction  by  the  highest  judicatory 
of  an  ecclesiastical  body  of  its  own  funda- 
mental law?  Is  that  judgment  subject  to 
review  In  the  civil  courts?  Or  will  the  civil 
courts  accept  the  Interpretation  placed  up- 
on the  organic  law  of  the  church  by  its  high- 
est Judicatory,  and  apply  the  law  so  interpret- 
ed to  the  settlement  of  property  questions 
depending  upon  that  law?  As  we  have  al- 
ready stated,  the  property  here  Involved  was 
not  devoted  by  the  express  terms  of  any 
grant,  gift,  will,  or  sale  to  the  support  of 
any  specific  religious  dogma,  doctrine,  or 
belief,  but  is  properly  acquired  by  the 
church  for  the  general  use  of  the  society 
for  religious  purposes,  and  with  no  other 
limitation.  The  property  here  in  question  is 
held  for  the  particular  use  of  a  congi-egation, 
which  is  only  one  of  numerous  others  united 
to  form  a  general  body  of  churches,  and  sub- 
ject to  the  ecclesiastical  control  of  the  Gen- 
eral Conference,  whose  jurisdiction  extends 
to  all  congregations  composing  the  general 
body.  The  question  here  presented  is  merely 
one  of  identity — which  of  the  two  bodies 
claiming  to  be  the  legitimate  successor  of  the 
original  united  organization  is  the  legal  suc- 
cessor of  the  body  to  which  this  property  was 
conveyed?  When  this  question  Is  answered, 
the  proi)erty  must  be  awarded  to  that  organ- 
ization. The  decision  of  this  question  In- 
volves the  Interpretation  of  the  organic  law 
of  the  church  In  respect  to  the  appropriate 
method  of  altering  or  amending  that  law. 
But  that  fundamental  law  has  been  constru- 
ed, interpreted,  and  applied  by  the  highest 
Judicatory  of  this  church  before  its  division, 
and  the  very  changes  In  the  constitution  and 
Oonfesslon  now  complained  of  as  irregular 
and  revolutionary  sanctioned  and  approved 
as  having  been  made  In  accordance  with  the 
method  prescribed  by  the  fundamental  law 
of  the  church  for  its  own  amendment  Shall 
we  review  that  decision,  and  overturn  Its 
conclusiveness  upon  questions  purely  relating 
to  ecclesiastical  Jaw  and  government,  and 
take  from  tbe  majority  the  general  property 
of  tbe  cbureb  vpoo  «„  ,  e  difference  of  opinion 
88  to  whether  tbe  L,LiiCst  authority  within 
tbe  cbarcb  bad oof  /''^tfiken  the  meaning  of 
tbe  cburcb  orgasjc  ,  V^      The  question  is  not 


has  application  to  the  case  for  decision.  This 
question  was  most  thoroughly  and  elaborate- 
ly considered  by  the  Supreme  Court  of  the 
United  States  lu  the  leading  case  of  Watson 
V.  Jones,  13  Wall.  G70-720,  20  I/.  Ed.  6G6. 
That  case  originated  in  a  schism  which  oc- 
curred in  the  Presbyterian  Church  In  respect 
to  certain  declarations  made  by  its  General 
Assembly  during  the  late  Civil  War  touching 
the  subjects  of  slavery  and  secession." 

In  the  case  of  Connltt  v.  Reformed  P.  D. 
Church  of  New  Prospect  et  al.,  54  X.  Y.,  loc. 
cit.  561,  IDarl,  C.,  speaking  for  the  court, 
said:  "Having  thus  reached  the  conclusion 
that  this  was  an  ecclesiastical  matter,  and 
that  the  church  judicatories  had  jurisdiction 
of  It,  we  cannot  inquire  whether  they  have 
proceeded  according  to  the  laws  and  usages 
of  their  church,  nor  whether  they  have  de- 
cided the  matter  correctly.  It  is  the  settled 
law  of  this  country,  repeatedly  announced 
by  the  most  learned  Judges  and  highest 
courts,  that  in  such  cases  the  civil  courts 
must  take  the  decisions  of  the  ecclesiastical 
courts  as  final  and  binding  upon  the  parties. 
♦  •  •  In  German  Reformed  Church  v. 
Seibert,  3  Pa.  291,  It  is  said  by  the  court: 
'The  decisions  of  ecclesiastical  courts,  like 
every  other  judicial  tribunal,  are  final,  as 
they  are  the  best  judges  of  what  constitutes 
an  offense  against  the  Word  of  God  and  the 
discipline  of  the  church.  Any  other  than 
those  courts  must  be  Incompetent  Judges  of 
matters  of  faith,  discipline,  and  doctrine; 
and  civil  courts.  If  they  should  be  so  unwise 
as  to  attempt  to  supervise  their  Judgments 
on  matters  which  come  within  their  Juris- 
diction, would  only  involve  themselves  In  a 
sea  of  uncertainty  and  doubt,  which  would 
do  anything  but  improve  either  religion  or 
good  morals.' " 

And  Chief  Justice  Andrews,  in  the  case  of 
Trustees  of  Trinity  M.  B.  Church  v.  Harris, 
73  Conn.  223,  47  Atl.,  loc.  cit.  119,  50  L.  R.  A. 
636,  in  speaking  for  the  Supreme  Court  of 
Connecticut,  said:  "The  consolidation  of 
the  three  churches  into  one  was  a  matter  of 
ecclesiastical  law  and  practice,  and  the  de- 
cision of  the  ecclesiastical  tribunal  on  that 
matter  is  binding  on  the  superior  court  and 
on  this  court.  In  all  ecclesiastical  matters 
the  courts  are  bound  by  the  decision  of  the 
ecclesiastical  tribunal.  It  Is  so  laid  down 
by  this  court  In  Whitney  v.  Society,  6 
Conn.  406,  and  in  Gibbs  v.  Society,  38  Conn. 
153.  'In  this  class  of  cases  we  think  the 
rule  of  action  which  should  govern  the 
civil  courts,  founded  in  a  broad  view  of 
the  relations  of  the  church  and  state  un- 
der our  system  of  laws,  and  supported  by 
a  preponderating  weight  of  judicial  autho^ 
Ity,  is  that,  whenever  the  questions  of  dis- 
cipline, or  of   faith,  or  ecclesiastical  rale, 
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cnstom,  or  law,  have  been  decided  by  the 
higbest  of  these  church  Judicatories  to  which 
the  matter  has  been  carried,  the  legal  tribu- 
nals most  accept  such  decisions  as  final,  and 
as  binding  on  them  in  their  application  to 
the  case  before  them.'  Watson  v.  Jones,  13 
•WaU.  727,  20  L.  Ed.  666 ;  Bonldln  v.  Alexan- 
der, 15  Wall.  131.  21  L.  Ed.  69." 

In  Lamb  v.  Cain,  129  Ind.  513,  29  N.  E. 
21,  14  L.  R.  A.,  loc.  clt.  527,  the  Supreme 
Coart  of  Indiana,  in  speaking  through  Chief 
Justice  Coffey,  said:  "All  who  unite  with 
such  associations,  when  so  organized,  im- 
pliedly consent  to  submit  to  such  govern- 
ment. From  these  considerations  the  rule 
In  this  conn  try  has  become  elementary  that, 
when  a  clril  right  depends  upon  some  mat- 
ter pertaining  to  ecclesiastical  affairs,  the 
civil  tribunal  tries  the  right,  and  nothing 
more,  taking  the  ecclesiastical  decisions  out 
of  which  the  civil  right  has  arisen  as  it  finds 
them,  and  accepts  such  decisions  as  matters 
adjudicated  by  another  legally  constituted 
Jurisdiction.  White  Lick  Quarterly  Meeting 
of  Friends  t.  White  Lick  Quarterly  Meeting 
of  Friends,  89  Ind.  136;  Watson  t.  Jones, 
supra;  Dwenger  v.  Geary,  113  Ind.  106,  14 
N.  E.  903;  Connltt  v.  Reformed  P.  D.  Church 
of  New  Prospect,  54  N.  Y.  551;  Gaff  v. 
Greer,  88  Ind.  122,  45  Am.  Rep.  449;  Harri- 
son T.  Hoyle,  24  Ohio  St  254.  In  the  case 
of  White  Lick  Quarterly  Meeting  of  Friends 
T.  White  Lick  Quarterly  Meeting  of  Friends, 
supra,  this  court  said:  The  civil  codrts  act 
upon  the  theory  that  the  ecclesiastical  courts 
are  the  best  Judges  of  merely  ecclesiastical 
questions,  and  of  all  matters  which  concern 
the  doctrines  and  discipline  of  the  respective 
religions  denominations  to  which  they  be- 
long. When  a  person  becomes  a  member  of 
a  church,  he  becomes  so  upon  the  condition 
of  submission  to  Its  ecclesiastical  Jurisdic- 
tion; and,  however  much  he  may  be  dissat- 
isfied with  the  exercise  of  that  Jurisdiction, 
he  has  no  right  to  invoke  the  supervisory 
power  of  a  civil  court  so  long  as  none  of  bis 
civil  rights  are  invaded.'  In  the  case  of 
German  Reform  Church  v.  Seibert,  3  Pa. 
291,  it  was  said  by  the  court:  The  decisions 
of  ecclesiastical  courts,  like  every  other  tri- 
bunal, are  final,  as  they  are  the  best  Judges 
of  what  constitutes  an  offense  against  the 
Word  of  God  and  the  discipline  of  the  church. 
Any  other  than  those  courts  must  be  incom- 
petent Judges  of  inatters  of  faith,  discipline, 
and  doctrine;  and  civil  courts,  if  they 
should  be  so  unwise  as  to  attempt  to  revise 
their  Judgments  on  matters  which  come 
within  their  Jurisdiction,  would  only  involve 
themselves  In  a  sea  of  uncertainty  and 
doubt,  which  would  do  anything  but  Improve 
either  religion  or  good  morals.'  " 

In  Gaff  V.  Greer,  88  Ind.  130,  45  Am.  Rep. 
loc.  clt.  452,  the  Supreme  Court  of  Indiana 
said:  "In  the  Presbyterian  system,  a  local 
church  is  but  a  member  of  a  larger  and  more 
Important  religious  organization,  and  is  un- 


der its  government  and  control.  The  ses- 
sion, or  local  church,  is  controlled  by  the 
Presbytery,  the  Presbytery  by  the  Synod, 
and  the  Synod  by  the  General  Assembly. 
The  general  church  is  controlled  and  govern- 
ed by  a  body  of  constitutional  and  ecclesias- 
tical laws,  and  all  exercise  legislative  and 
Judicial  power.  Questions  of  rule,  usage, 
and  custom  affecting  the  local  church,  or  the 
relation  of  Its  members  to  the  organization, 
are  subject  to  the  Judgment  of  these  several 
bodies,  called  Judicatories,  in  the  order  nam- 
ed, and  the  decision  of  the  highest  to  which 
any  question  is  carried  Is  binding  upon  all. 
The  decision  of  the  Presbytery  In  this  case 
adjudged  that  the  withdrawal  of  the  majors 
ity  from  its  Jurisdiction  was  a  secession 
from  the  church.  This  cannot,  we  think,  be 
gainsaid.  The  order  was  that  those  who  re- 
mained constituted  and  would  thereafter  be 
recognized  by  the  Presbytery  as  the  church. 
This  excluded  those  withdrawing,  and  If  the 
order  Is  binding  the  withdrawal  operated  as 
a  secession  from  the  church  as  fully  and  as 
completely  as  though  these  persons  had  vol- 
untarily severed  their  connection  with  the 
church.  The  word  'church'  is  here  used  for 
'congregation,'  as  a  withdrawal  from  the 
Presbytery  la,  of  course,  a  secession  from 
the  general  organization.  The  Judgment  fix- 
es the  fact  that  the  appellants  seceded  from 
the  church,  and,  If  this  decision  binds  the 
civil  courts,  the  proffered  testimony  was 
properly  excluded.  In  Watson  v.  Jones,  13 
Wall,  679,  20  L.  Ed.  666,  the  Supreme  Court 
of  the  United  States,  In  a  similar  case,  be- 
tween the  two  bodies  of  a  Presbyterian 
Church,  each  contending  for  the  possession 
of  the  property,  thus  states  the  law:  'In 
this  class  of  cases  we  think  the  rule  of  ac- 
tion which  should  govern  the  civil  courts, 
founded  in  a  broad  and  sound  view  of  the 
relations  of  the  church  and  state  under  oui 
system  of  laws,  and  supported  by  a  prepon- 
derating weight  of  Judicial  authority.  Is  that 
whenever  the  questions  of  discipline,  or  of 
faith,  or  ecclesiastical  rule,  custom,  or  law, 
have  been  decided  by  the  highest  of  these 
church  Judicatories  to  which  the  matter  has 
been  carried,  the  legal  tribunals  must  accept 
such  decisions  as  final  and  as  binding  on 
them,  in  their  application  to  the  case  before 
them.'  In  Shannon  v.  Frost,  8.  B.  Mon. 
(Ky.)  253,  the  court,  on  a  similar  question 
said:  'This  court,  having  no  ecclesiastical 
Jurisdiction,  cannot  revise  or  question  ordi- 
nary acts  of  church  discipline  or  excision. 
Our  only  Judicial  i>ower  in  the  case  arises 
from  the  conflicting  claims  of  the  parties  to 
the  church  property  and  the  use  of  It  •  •  • 
We  cannot  decide  who  ought  to  be  members 
of  the  church,  nor  whether  the  excommun- 
icated have  been  Justly  or  unjustly,  regular- 
ly or  irregularly,  cut  off  from  the  body  of  the 
church.'  The  same  rule  is  asserted  in  the 
following  cases:  State  v.  Farrls,  45  Mo.  183; 
Robertson  v.  Bullions,  9  Barb.  (N.  Y.)  64, 
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tlon  that  tbe  decision  of  these  judicatories  Is 
binding  upon  tbe  courts  where  such  ques- 
tions arise." 

I  might  cite  and  quote  from  many  other 
cases  of  similar  import,  but  I  think  that  Is 
unnecessary,  as  it  clearly  appears  from  tbe 
foregoing  quotations  that  the  rule  therein 
stated  is  elementary  and  is  supported  by  the 
great  weight  of  authority.  In  fact,  I  do  not 
understand  counsel  for  appellants  to  contro- 
yert  the  broad  principle  that  where  ques- 
tions of  discipline,  or  of  faith,  or  ecclesias- 
tical rule,  custom,  or  law,  have  been  decided 
by  tbe  highest  church  Judicatories  to  which 
tbe  matter  has  been  carried,  that  the  civil 
courts  must  accept  such  decisions  as  final, 
and  as  binding  on  them  in  their  application 
to  cases  pending  before  them;  but  they  seek 
to  modify  that  general  rule  by  saying  that, 
where  property  rights  are  involved  in  and 
depend  upon  such  decisions,  then  the  civil 
courts  will  not  be  bound  thereby,  but  will 
investigate  and  determine  for  themselves 
the  ecclesiastical  questions  so  Involved.  This 
Is  not  only  an  anomaly  to  me,  but.  In  my 
Judgment,  it  is  supported  by  neither  reason 
nor  by  the  weight  of  authority;  anomalous, 
because  all  must  concede  that  church  prop- 
erty is  but  a  minor  incident  to  religion  and 
religious  worship.  And  it  Is  conceded  by  all 
and  supported  by  all  the  authorities  cited  by 
counsel  for  both  sides  that  in  ail  matters 
purely  ecclesiastical  the  church  Judicatories 
have  original  and  exclusive  Jurisdiction,  and 
that  the  civil  courts  have  no  Jurisdiction  or 
authority  whatever  to  interfere  therewith. 
This  is  true,  because  where,  as  in  this  coun- 
try, there  is  a  separation  of  church  and 
state,  the  ecclesiastical  code  constitutes  no 
part  of  the  civil  Jurisprudence  of  tbe  state; 
consequently  all  questions  arising  thereun- 
der are  beyond  the  Jurisdiction  and  pale  of 
the  state  tribunals,  thereby  leaving  all  such 
questions  to  be  determined  by  the  church 
Judicatories,  in  accordance  with  tbe  ecclesi- 
astical laws.  The  laws  and  courts  of  tbe 
church  are  Just  as  separate  and  Independent 
of  those  of  the  state  as  tbe  church  itself  is 
separate  and  independent  of  the  state.  The 
former  follows  as  an  Incident  of  the  latter, 
and  the  latter  Is  firmly  founded  upon  both 
a  federal  and  state  constitutional  provision. 
Under  this  guaranty  the  church  has  selected 
for  Judges  of  its  courts  men  learned  In  its 
laws,  devout  and  pious,  and  who  acknowl- 
edge allegiance  to  Its  laws  and  God.  No  oth- 
ers, according  to  the  ecclesiastical  law,  are 
eligible  to  occupy  those  positions.  Other- 
wise, we  might  witness  the  spectacle  of  a 
Judge  of  a  civil  court  administering  ecclesi- 
astical law,  which  is  as  foreign  to  his  Juris- 
prudence as  the  kingdom  of  God  Is  foreign 
to  tbe  kingdom  of  man.    Not  only  that,  but, 


ment,  expounding  and  determining  ques- 
tions of  belief  and  other  doctrinal  matters 
according  to  the  laws  of  the  church,  and  at 
the  same  time  disbelieve  In  them  and  In  tbe 
divinity  of  Christ,  to  whom  be  acknowledges 
no  allegiance.  What  a  sacrilege  it  would  be 
to  compel  the  followers  of  Christ  to  submit 
to  the  decisions  of  infidels  Involving  ecclesi- 
astical matters.  I  can  conceive  of  notbiiig 
which  would  hold  religion  up  to  greater  rid- 
icule, scorn,  and  disrespect  than  such  a  spec- 
tacle. 

In  response  to  this.  It  has  been  suggested 
that  the  Judgment  of  the  clvli  court  is  only 
binding  In  so  far  as  It  affects  tbe  property 
Involved  herein,  and  that  the  portion  of  the 
Judgment  which  construes  and  determines 
tbe  question  of  doctrine,  belief,  or  creed  may 
be  ignored  and  disobeyed  by  all  those  mem- 
bers of  tbe  church  who  disbelieve  In  the  doc- 
trine or  creed  as  construed  and  interpreted 
by  tbe  court.  Just  as  was  done  by  them  in 
this  and  in  all  other  similar  cases.  That  Is 
true.  They  may  disregard  that  part  of  the 
Judgment,  because,  as  before  stated,  the  Con- 
stitution of  the  United  States  and  that  of 
this  state  guarantee  religious  liberty  to  all 
and  the  right  to  worship  God  according  to 
the  dictates  of  their  own  conscience;  and 
those  rights  cannot  be  legally  restrained  by 
the  Judgment  and  decree  of  any  court  of 
this  laud.  But  this  presents  an  anomalous 
position.  Here  we  have  a  civil  court  sitting 
in  Judgment  between  two  contending  factions 
of  a  church  over  the  ownership  of  certahi 
property,  which  depends  upon  the  proper  con- 
struction of  the  creed  and  doctrine  of  tho 
church.  The  ownership  of  tbe  property  la 
determined  and  follows  as  an  incident  to  tbe 
decision  of  the  doctrinal  questions  Involved, 
and  not  otherwise.  So  we  have  a  court  de- 
ciding in  this  class  of  cases  two  questions: 
First,  the  doctrinal  question,  which  is  the 
principal  and  paramount  one;  and,  second, 
the  property  rights,  which  are  incidental  and 
subordinate  to  the  first,  or  doctrinal  ques- 
tion. The  first  is  not  only  the  principal  ques- 
tion to  be  adjudicated,  but  it  is  preliminary 
to  tbe  second,  or  subordinate  question ;  and, 
as  before  stated,  the  second  follows  the  de- 
termination of  the  first  as  naturally  as  day 
follows  night.  Tet,  notwithstanding  these 
conceded  facts,  tbe  very  moment  the  Judg- 
ment Is  entered  and  the  property  is  de- 
livered in  pursuance  thereof,  the  principal 
part  of  the  Judgment  has  no  binding  effect 
whatever  upon  either  faction  of  the  church. 
They  may  violate  it  with  Impunity,  for  the 
reason  the  courts  bare  no  power  to  bind  a 
man's  religious  views  or  opinions.  Xet  the 
second  part  of  tbe  Judgment,  which  was  pure- 
ly Incidental  to  the  first  part,  remains  in  full 
force  and  effect,  and  must  be  obeyed  by  all. 
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If  tbe  jDdgment  Is  not  binding  upon  the  par- 
ties to  It,  then  the  court  had  no  authority  to 
render  It;  and,  If  the  court  bad  the  author- 
ity to  render  It,  then  it  is  binding  upon  all 
until  it  Is  reversed,  modified,  or  set  aside 
according  to  law.  This  is  axiomatic;  but 
this  is  clearly  a  case,  if  I  may  be  excused  for 
tbe  comparison,  where  tbe  tall  wags  the  dog, 
and  where  the  dog  is  killed  for  having  been 
wagged.  So  it  is  in  all  cases  of  this  class. 
The  incident  controls  the  principal,  and  the 
church  is  destroyed  because  its  Judicatories 
construed  its  own  laws  differently  from  what 
tbe  ciyil  courts  thought  was  correct. 

It  has  also  been  suggested  that  the  church 
Is  not  Injured  by  depriving  it  of  its  property. 
This  I  deny.  While  the  church  grounds  and 
buildings  are  only  Incidental  to  religious  wor- 
ship, yet  the  teachings  of  Christ'  cannot  in 
this  day  and  age  be  conducted  and  carried 
on  snccessfuUy  without  proper  grounds  and 
saitabie  buildings  for  that  purpose.  It  is 
true  one  or  both  factions  might  organize  a 
new  congregation,  and  each  might  erect  new 
buildings  for  worship,  and  get  along  nicely 
and  harmoniously  until  some  other  doctrinal 
question  should  arise;  but  if  the  decisions 
of  tbe  judicatories  of  the  two  churches  did 
not  meet  with  unanimous  concurrence  of  all 
of  tbe  members,  then  they  would  have  the 
right  to  split  up,  and  there  would  then  be 
another  schism  in  each,  and  we  would  have 
four  weak  and  impoverished  church  organi- 
Batlons,  incapable  of  accomplishing  much 
good,  instead  of  one,  the  original,  which  was 
stronger  than  all  of  its  different  branches 
and  offshoots,  and  which  was  capable  of  ac- 
complishing much  good  for  the  cause  of 
Christ.  But,  if  this  policy  of  appealing  from 
the  decisions  of  the  church  tribunals  to  the 
civil  courts  of  the  country  is  continued,  then 
the  cause  of  Christ  and  his  teachings  will  be 
sacrificed  upon  an  altar  of  gold.  In  this  way 
it  is  made  possible  for  the  courts  of  the 
country  to  absolutely  destroy  the  church,  if 
sncb  a  thing  were  possible,  through  the  im- 
proper control  of  its  property.  But  it  is  said 
that,  if  there  was  no  restraint  or  limitation 
placed  upon  the  powers  of  the  church  judica- 
tories regarding  property  rights,  then  they 
might  and  probably  have  in  some  cases 
through  error  of  judgment  or  evil  design  di- 
verted property  from  the  teaching  and  pro- 
mulgation of  the  doctrine  and  faith  for  which 
it  was  donated  to  the  teaching  of  some  other 
doctrine,  and  thereby  defeat  the  will  of  the 
donor  and  deprive  those  of  the  property  who 
adhered  steadfastly  to  the  faith.  This  is 
only  conjectural ;  but,  concede  it  to  be  true, 
yet  might  It  not  also  be  said  with  equal  or 
even  with  a  greater  degree  of  truthfulness 
that  civil  courts  also  might,  through  error. 
Ignorance,  or  design,  so  interpret  ecclesiastical 
questions  as  to  divert  such  property  from  the 
purposes  for  which  it  was  donated?  I  dare 
say  the  civil  courts  have  and  will  continue  to 
commit  more  errors,  and  more  serious  In 


character,  in  the  administration  of  ecclesias- 
tical laws,  on  account  of  their  Ignorance  of 
those  laws,  than  have  or  will  be  committed 
by  the  judicatories  of  the  chtirch.  This  is 
perfectly  natural,  because  the  Judges  of  the 
latter  are  more  versant  in  their  laws  than  a 
layman  can  hope  to  be;  and  especially  is 
that  true  in  doctrinal  questions,  which  are  but 
the  expressions  of  faith  and  belief  in  Christ 
and  His  teachings,  which  are  incapable  of 
being  fully  and  perfectly  understood  by  those 
who  do  not  believe  therein.  The  seventeenth 
verse  of  the  tenth  chapter  of  Romans  reads 
as  follows :  "So,  then,  faith  cometh  by  hear- 
ing, and  hearing  by  the  Word  of  God." 

This,  in  my  Judgment,  is  one  of  the  chief 
causes  for  the  existence  of  so  much  strife  and 
division  among  Christian  people.  They  do 
not  bear  alike,  nor  do  they  understand  tbe 
Word  of  God  alike;  but  those  who  do  hear 
and  understand  the  Scriptures  alike,  asso- 
ciate themselves  together  into  one  religious 
body,  called  the  church,  and  those  who  bear 
and  understand  them  in  a  different  way  as- 
sociate themselves  together  and  form  anoth- 
er church,  and  so  on  unto  tibe  end  of  differ- 
entiation. All  Christian  people  recognize  the 
fact  that  faith  is  the  chief  constituent  ele- 
ment entering  into  all  doctrines,  and  that, 
before  one  can  properly  and  correctly  under- 
stand and  interpret  tbem,  he  must  bear  and 
understand  the  Scriptures  in  the  same  spirit 
in  which  they  'were  beard  and  understood  by 
those  who  wrote  the  creed.  It  is  for  this 
reason  that  the  Judicatories  of  all  churches 
and  those  of  the  state  should  be  completely 
barred  from  passing  upon  doctrinal  questions 
of  another  church;  for,  obviously,  without 
faith  being  called  inta  requisition  as  an  as- 
sistant interpreter,  the  correctness  of  their 
decisions  would  depend  largely  upon  mere 
chance,  and,  consequently.  In  most  cases 
would  be  erroneous.  This  matter  will,  how- 
ever, receive  further  attention  later  under 
a"  more  appropriate  .topic.  The  sole  effect  of 
such  decisions  is  to  transfer  the  church  prop- 
erty from  one  of  the  factions  to  tbe  other, 
and  leave  both  branches  of  tbe  shattered 
church  to  heal  their  wounds  the  best  they 
may,  permitting  the  members  thereof  to  form 
a  new  church  organization,  promulgate  a  new 
creed,  and  worship  God  according  to  the -dic- 
tates of  their  en's  consciences,  untrammeled 
by  decisions  of  our  civil  courts,  until  anoth- 
er schism  arises.  The  extent  of  tbe  power  of 
the  civil  courts  to  interfere  with  the  author- 
ity of  church  tribunals  to  decide  upon  ques- 
tions involving  the  rights  to  church  property 
should  be  limited  to  the  Inquiry  as  to  their 
Jurisdiction  of  the  latter.  If  under  the  con- 
stitution and  laws  of  the  church  its  Judica- 
tories have  Jurisdiction  of  the  subject,  then 
the  hand  of  tbe  former  should  be  stayed,  and 
leave  it  to  tbe  latter  to  inquire  into  and  de- 
termine all  questions  of  faith,  doctrine,  dis- 
cipline, rule,  custom,  and  ecclesiastical  gov- 
ernment, as  well  as  all  property  rights  de- 
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ported  by  the  weight  of  authority.  It  Is 
true  there  are  cases  which  hold  that,  where- 
ever  rights  of  property  depend  upon  an  ec- 
clesiastical question,  the  civil  courts  will  not 
only  look  into  the  Jurisdiction  of  the  church 
Judicatories,  but  will  also  decide  for  them- 
selves all  questions  of  doctrine,  confession  of 
faith,  etc.,  upon  which  the  property  right 
depends,  and  overrule  the  decisions  of  the 
church  Judicatories,  where,  in  their  Judg- 
ment, the  latter  have  erroneously  decided 
such  doctrinal  questions.  But,  in  my  opinion, 
that  position  is  not  sustained  by  reason  or  by 
the  weight  of  authority. 

The  Supreme  Court  of  Georgia,  in  the  case 
of  Mack  V.  Klme,  129  Ga.  1,  17,  58  S.  E.  184, 
191,  which  grew  out  of  this  same  church 
schism,  said:  "When  an  individual  becomes 
a  member  of  a  religious  organization,  his 
uniting  with  it  is  his  voluntary  act,  and  be 
becomes  bound  by  the  rules  and  usages  of  the 
organization.  A  religious  association  usual- 
ly adopts  a  constitution,  by-laws,  and  form 
of  government  A  member,  when  he  enters 
the  organization,  voluntarily  assumes  the 
duty  of  obeying  the  laws  of  the  association. 
As  to  all  matters  purely  ecclesiastical,  he  Is 
bound  by  the  decisions  of  the  tribunals  flzed 
by  the  organization  to  which  he  belongs,  as 
an  arbiter  to  determine  the  disputed  ques- 
tions relating  to  matters  peculiarly  within 
the  province  of  the  organization.  In  attempt- 
ing to  carry  out  the  purpose  for  which  re- 
ligious associations  are  formed.  It  becomes 
necessary,  in  almost  every  instance,  for  the 
organization  to  hold  and  own  property.  The 
members  of  the  organization,  therefore,  t>e- 
come  interested  in  the  property  so  owned. 
Differences  may  arise  which  bring  about  dis- 
putes as  to  what  interest  a  member  or  class 
of  members  of  an  organization  may  have  in 
this  property.  Rights  of  property  are  as 
peculiarly  within  the  Jurisdiction  of  the  civil 
courts  of  the  land  as  purely  religious  rights 
are  within  the  Jurisdiction  of  the  ecclesias- 
tical tribunals  of  a  religious  organization. 
How  far  the  civil  courts  will  Interfere  in  the 
affairs  of  a  religious  body,  where  property 
rights  are  involved,  is  a  question  which  has 
been  addressed  to  many  courts  of  this  coun- 
try. Often  the  controversy  as  to  the  right  of 
the  property  grows  out  of  a  controversy  as  to 
creed,  doctrine,  or  teaching.  While  all  of  the 
rulings  of  the  American  courts  cannot  be  said 
to  be  entirely  uniform,  the  great  weight  of 
authority  is  to  the  effect  that  if  a  religious 
organization  has,  under  its  form  of  govern- 
ment, a  tribunal  constituted  with  Jurisdic- 
tion to  decide  differences  between  its  mem- 
bers as  to  creed,  teaching,  or  doctrine,  the 
civil  courts  win  not  undertake  to  review  or 
revise  the  Jvdgojent:  of  the  church  tribunal 
in   reference  to  jo^Jx  matters.     The  cases 


powers  of  the  different  states  the  right  to 
Interfere  in  matters  purely  ecclesiastical.  In 
some  cases  It  has  been  said  that  the  deci- 
sions of  the  church  tribunals  are  persuasive, 
and  not  to  be  departed  from  by  the  civil 
courts,  except  where  the  decisions  are  clearly 
wrong.  But  the  sounder  rule  Is  that  laid 
down  in  those  cases  in  which  it  is  held  that, 
if  the  matter  relates  to  creed,  doctrines,  or 
teaching,  the  Judgment  of  the  constltnted 
church  tribunal  Is  absolutely  conclusive  up- 
on the  civil  courts,  whether.  In  the  opinion 
of  the  Judge  of  such  courts,  the  decision  ap- 
pears to  be  right  or  wrong.  Where  a  right 
of  property  turns  upon  such  a  decision,  tlie 
civil  courts  will  allow  the  property  to  go  in 
that  direction  in  which  the  decision  of  tbe 
church  tribunal  carries  it  One  of  the  lead- 
ing cases  on  the  subject  in  this  country  Is 
Watson  ▼.  Jones,  13  Wall.  679,  20  U.  Ed.  666. 
It  was  there  held  that  in  a  case  where  the 
right  of  property  asserted  In  the  civil  courts 
is  dependent  upon  a  question  of  doctrine, 
discipline,  ecclesiastical  law,  rule,  custom,  or 
church  government,  and  that  question  has 
been  decided  by  tbe  highest  tribunal  within 
the  organization  to  which  It  has  been  car- 
ried, the  civil  courts  will  accept  that  deci- 
sion as  conclusive,  and  be  governed  by  It  in 
Its  application  to  the  case  before  it.  In  the 
opinion  Mr.  Justice  Miller  says:  'It  is  not  to 
be  supposed  that  the  Judges  of  the  civil 
courts  can  be  as  competent  in  tbe  ecclesiasti- 
cal law  and  religious  faith  of  all  these  bodies 
as  tbe  ablest  men  are  in  reference  to  their 
own.  It  would  therefore  be  an  appeal  from 
the  more  learned  tribunal  In  law,  which 
should  decide  the  case,  to  the  one  which  is 
less  so.'  Page  729  of  13  Wall.  (20  L.  Dl 
666).  See,  also,  7  Rose's  Notes,  769;  Brun- 
dage  V.  Deardorf,  92  Fed.  214,  34  a  O.  A 
304;  Schweiker  v.  Husser,  146  111.  399.  34 
N.  B.  1022;  Lamb  t.  Cain,  129  Ind.  486,  29 
N.  E.  13,  14  L.  R.  A.  518 ;  Watson  v.  Avery. 
65  Ky.  332 ;  Trustees  of  Trinity  M.  B.  Church 
of  Norwich  v.  Harris,  73  Conn.  216,  47  AtL 
116,  60  L.  R.  A.  636;  White  Lick  Qoartwly 
Meeting  of  Friends,  by  Hadley  et  ai..  Trus- 
tees, V.  White  Lick  Quarterly  Meeting  of 
Friends,  by  Mendehall  et  aL,  Trustees,  89 
Ind.  136." 

The  question  was  most  learnedly  and  ex- 
haustively gone  into  by  the  Supreme  Court 
of  tbe  United  States  in  the  case  of  Watson 
V.  Jones.  13  Wall.  679.  In  13  WalL  722  et 
seq.,  20  L.  Ed.  666,  Mr.  Justice  Miller,  speak- 
ing for  the  court,  used  this  language: 

"We  are  next  to  Inquire  whether  the  de- 
cree thus  rendered  Is  based  upon  an  equally 
Just  view  of  the  law  as  applied  to  the  facts 
of  this  controversy.  The  questions  whicb 
have  come  before  lie  dvll  courts  concemlnf 
the  rights  to  property  held  by  ecclesiastical 
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bodies  may,  bo  far  as  we  bave  been  able  to 
examine  them,  be  profitably  classified  under 
tbree  general  heads,  which,  of  course,  do 
not  Include  cases  governed  by  considerations 
applicable  to  a  church  established  and  sup- 
ported by  a  law  as  the  religion  of  the  state. 
<1)  The  first  of  these  is  when  the  property 
which  is  the  subject  of  controversy  has  been, 
by  the  deed  or  will  of  the  donor,  or  other 
instrument  by  which  the  property  is  held, 
by  the  express  terms  of  the  instnmient,  de- 
voted to  the  teaching,  support,  or  spread  of 
some  specific  form  of  religious  doctrine  or 
belief.  (2)  The  second  Is  when  the  property 
is  held  by  a  religious  congregation,  which, 
by  nature  of  its  organization,  Is  strictly  in- 
dependent of  other  ecclesiastical  associa- 
tions, and,  so  far  as  church  government  Is 
concerned,  owes  no  fealty  or  obligation  to 
any  blgher  authority.  (3)  The  third  is 
where  the  religious  congregation  or  eccle- 
siastical body  holding  the  property  is  but  a 
subordinate  member  of  some  general  church 
organization,  in  which  there  are  superior  ec- 
clesiastical tribunals,  with  a  general  and 
ultimate  power  of  control,  more  or  less  com- 
plete. In  some  supreme  Judicatory  over  the 
whole  membership  of  that  general  organiza- 
tion. 

"In  regard  to  the  first  of  these  classes  it 
seems  hardly  to  admit  of  a  rational  doubt 
that  an  individual  or  an  association  of  in- 
dividuals may  dedicate  property  by  way  of 
trust  to  the  purpose  of  sustaining,  support- 
ing, and  propagating  definite  religious  doc- 
trines or  principles,  provided  that  in  doing  so 
they  violate  no  law  of  morality,  and  give  to 
the  instrument  by  which  their  purpose  is 
evidenced  the  formalities  which  the  laws  re- 
quire. And  it  would  seem,  also,  to  be  the 
obvious  duty  of  the  court,  in  a  case  properly 
made,  to  see  that  the  property  so  dedicated 
is  not  diverted  from  the  trust  which  is  thus 
attached  to  its  use.  So  long  as  there  are 
persons  qualified  within  the  meaning  of  the 
original  dedication,  and  who  are  willing  to 
teach  the  doctrines  or  principles  prescribed 
in  the  act  of  dedication,  and  so  long  as  there 
is  any  one  so  interested  in  the  execution  of 
the  trust  as  to  have  a  standing  in  court,  it 
must  be  that  they  can  prevent  the  diversion 
of  the  property  or  fund  to  other  and  differ- 
ent uses.  This  is  the  general  doctrine  of 
courts  of  equity  as  to  charities,  and  It  seems 
equally  applicable  to  ecclesiastical  matters. 
In  such  case,  if  the  trust  is  confided  to  a 
religious  congregation  of  the  independent  or 
congregational  form  of  church  government, 
it  is  not  in  the  power  of  the  majority  of  that 
congregation,  however  preponderant,  by  rea- 
son of  a  change  of  views  on  religious  sub- 
jects, to  carry  the  property  so  confided  to 
them  to  the  support  of  new  and  conflicting 
doctrine.  A  pious  man,  building  and  dedicat- 
ing a  house  of  worship  to  the  sole  and  ex- 
<duslve  use  of  those  who  believe  in  the  doc- 
trine of  the  Holy  Trinity,  and  placing  it 
under  the  control  of  a  congregation  which 


at  the  time  holds  the  same  belief,  has  a  right 
to  expect  that  the,  law  will  prevent  that  prop- 
erty from  being  used  as  a  means  of  support 
and  dissemination  of  the  Unitarian  doctrine, 
and  as  a  place  of  Unitarian  worship. '  Nor 
is  the  principle  varied  when  the  organiza- 
tion to  which  the  trust  is  confided  Is  of  the 
second  or  associated  form  of  government 
The  protection  which  the  law  throws  around 
the  trust  Is  the  same.  And  though  the  task 
may  be  a  delicate  one,  and  a  difficult  one, 
it  will  be  the  duty  of  the  court  In  such  cases, 
when  the  doctrine  to  be  taught  or  the  form 
of  worship  to  be  used  Is  definitely  and  clear- 
ly laid  down,  to  inquire  whether  the  party 
accused  of  violating  the  trust  is  holding  or 
teaching  a  different  doctrine,  or  using  a  form 
of  worship  which  is  so  far  variant  as  to  de- 
feat the  declared  objects  of  the  trust.  In  the 
leading  case  on  this  subject.  In  the  Eng- 
lish courts,  of  Attorney  General  v.  Pearson, 
Lord  Eldon  said:  *I  agree  with  the  defend- 
ants that  the  religious  belief  of  the  parties 
is  irrelevant  to  the  matters  In  dispute,  except 
so  far  as  the  Icing's  court  is  called  upon  to 
execute  the  trust'  That  was  a  case  in  which 
the  trust  deed  declared  the  house  which  was 
erected  under  it  was  for  the  worship  and 
service  of  Ood.  And  though  we  may  not  be 
satisfied  with  the  very  artificial  and  elabo- 
rate argument  by  which  the  Chancellor  ar- 
rives at  the  conclusion,  because  any  other 
view  of  the  nature  of  the  Godhead  than  the 
Trinitarian  view  was  heresy  by  the  laws  of 
England,  and  any  one  giving  expression  to 
the  Unitarian  view  was  liable  to  be  severely 
punished  for  heresy  by  the  secular  courts, 
at  the  time  the  deed  was  made,  that  the  trust 
was,  therefore,  for  Trinitarian  worship,  we 
may  still  accept  the  statement  that  the  court 
has  the  right  to  enforce  a  trust  clearly  de- 
fined on  such  a  subject.  The  case  of  Miller 
V.  Gable,  2  Denio,  492  appears  to  have  been 
decided  in  the  Court  of  Errors  of  New  Tork 
on  this  principle,  so  far  as  any  ground  of  de- 
cision can  be  gathered  from  the  opinions  of 
the  majority  of  the  court  as  reported. 

"The  second  class  of  cases  which  we  have 
described  has  reference  to  the  case  of  a 
church  of  a  strictly  congregational  or  inde- 
pendent organization,  governed  solely  within 
Itself,  either  by  a  majority  of  its  members 
or  by  such  other  local  organism  as  it  may 
have  instituted  for  the  purpose  of  ecclesias- 
tical government,  and  to  property  held  by 
such  a  church,  either  by  way  of  purchase 
or  donation,  with  no  other  specific  trust  at- 
tached to  it  in  the  hands  of  the  church  than 
that  it  is  for  the  use  of  that  congregation 
as  a  religious  society.  In  such  cases,  where 
there  is  a  schism  which  leads  to  a  separa- 
tion into  distinct  and  conflicting  bodies,  the 
rights  of  such  bodies  to  the -use  of  the  prop- 
erty must  be  determined  by  the  ordinary 
principles  which  govern  voluntary  associa- 
tions. If  the  principle  of  government  in  such 
cases  is  that  the  majority  rules,  then  the 
numerical  majority  of  members  must  control 
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organlsni  by  which  the  body  is  governed  are 
entlOed  to  the  use  of  the  property.  The  minor- 
ity, in  choosing  to  separate  themselves  into  a 
distinct  body  and  refusing  to  recognize  the 
•authority  of  the  governing  body,  can  claim  no 
rights  in  the  property  from  the  fact  that  they 
bad  once  been  members  of  the  church  or 
congregation.  This  ruling  admits  of  no  in- 
quiry into  the  existing  religious  opinions  of 
those  who  comprise  the  legal  or  regular  or- 
ganization; for,  if  such  was  permitted,  a 
very  small  minority,  without  any  officers  of 
the  church  among  them,  might  be  found  to 
be  the  only  faithful  supporters  of  the  reli- 
gious dogmas  of  the  founders  of  the  church. 
There  being  no  such  trust  imposed  upon  the 
property  when  purchased  or  given,  the  court 
will  not  imply  one  for  the  purpose  of  ex- 
pelling from  its  use  those  who  by  regular 
succession  and  order  constitute  the  church, 
l>ecause  they  may  have  changed  in  some 
respect  their  views  of  religious  truth.  Of 
the  cases  in  which  this  doctrine  is  applied 
no  better  representative  can  be  found  than 
that  of  Shannon  v.  Frost,  where  the  principle 
is  ably  supported  by  the  learned  Chief  Jus- 
tice of  the  Court  of  Appeals  of  Kentucky. 
The  case  of  Smith  v.  Nelson,  18  Vt  511,  as- 
serts this  doctrine  In  a  ease  where  a  legacy 
was  left  to  the  Associate  Congregation  of 
Ryegate,  the  interest  whereof  was  to  be  an- 
nually paid  to  their  minister  forever.  In  that 
case,  though  the  Ryegate  congregation  was 
one  of  a  number  of  Presbyterian  churches 
connected  with  the  general  Presbyterian  body 
at  large,  the  court  held  that  the  only  in- 
quiry was  whether  the  society  still  exists, 
and  whether  they  have  a  minister  chosen  and 
appointed  by  the  majority  and  regularly  or- 
dained over  the  society,  agreeably  to  the 
usage  of  that  denomination.  And  though 
we  may  be  of  opinion  that  the  doctrine  of 
that  case  needs  modlBcatlon,  so  far  as  it 
discusses  the  relation  of  the  Ryegate  congre- 
gation to  the  other  judicatories  of  the  body 
to  which  it  belongs,  it  certainly  lays  down 
the  principle  correctly  if  that  congregation 
was  to  be  treated  as  an  independent  one. 

"But  the  third  of  these  classes  of  cases  Is 
the  one  which  is  of tenest  found  in  the  courts, 
and  which,  with  reference  to  the  number  and 
difficulty  of  the  questions  involved,  and  to 
other  considerations,  is  every  way  the  most 
important.     It  is  the  case  of  property  ac- 
quired In  any  of  the  usual  modes  for  the 
general  use  of  a  religious  congregation,  which 
is  itself  part  of  a  large  and  general  organiza- 
tion  of   some  religious   denomination,   with 
which  it  Is  more  or  less  intimately  connect- 
ed by  religious  vieffrS  and  ecclesiastical  gov- 
emment    The  c^^  petoiB  us  is  one  of  this 
class,  growing  o^ ^f   a  schism  which  has 
divided  the eoogf^*-    ^^^^  and  its  officers,  and 


instrument  which  conveyed  it,  or  by  any  spe- 
cific declaration  of  its  owner,  to  the  support 
of  any  special  religious  dogmas,  or  any  pecu- 
liar form  of  worship,  but  of  property  pnr- 
chased  for  the  use  of  a  religious  congrega- 
tion, and  so  long  as  any  existing  religioos 
congregation  can  be  ascertained  to  t>e  that 
congregation,  or  its  regular  and  legitimate 
successor,  it  is  entitled  to  the  use  of  tlie 
property.     In  the  case  of   an   independent 
congregation  we  have  pointed  out  how  this 
Identity,  or  succession,  is  to  be  ascertained; 
but  in  cases  of  this  character  we  are  bound 
to  look  at  the  fact  that  the  local  congrega- 
tion is  itself  but  a  member  of  a  much  larger 
and  more  Important  religious  organization, 
and  is  under  its  government  and  control,  and 
is  bound  by  its  orders  and  judgments.    There 
are  in  the  Presbyterian  system  of  ecclesi- 
astical government,  in  regular  succession,  the 
Presbytery  over  the  session  or  local  church, 
the  Synod  over  the  Presbytery,  and  the  Gen- 
eral Assembly  over  all.     These  are  called, 
in  the  language  of  the  church  organs  'judica- 
tories,' and  they  entertain  appeals  from  the 
decisions  of  those  below,  and  prescribe  correc- 
tive measures  in  other  cases.    In  this  class  of 
cases  we  think  the  rule  of  action  which  should 
govern  the  civil  courts,  founded  in  a  broad 
and  sound  view  of  the  relations  of  church 
and  state   under  our  system  of  laws,   and 
supported  by  a  preponderating  weight  of  Ju- 
dicial authority,  is  that  whenever  the  ques- 
tions of  discipline,  or  of  faith,  or  ecclesiasti- 
cal rule,  custom,  or  law  have  t>een  decided 
by  the  highest  of  these  church  judicatories 
to  which  the  matter  has  been  carried,  the 
legal  tribunals  must  accept  such  decisions  as 
final,  and  as  binding  on  them.  In  their  ap- 
plication to  the  case  before  them. 

"We  concede  at  the  outset  that  the  doctrine 
of  the  English  courts  is  otherwise.  In  the 
case  of  Attorney  General  v.  Pearson,  cited 
before,  the  proposition  is  laid  down  by  Lord 
Eidon,  and  sustained  by  the  peers,  that  it  is 
the  duty  of  the  court  In  such  cases  to  in- 
quire and  decide  for  itself,  not  only  what  was 
the  nature  and  power  of  these  church  judi- 
catories, but  what  is  the  true  standard  of 
faith  in  the  church  organization,  and  which 
of  the  contending  parties  before  the  court 
holds  to  this  standard.  And  in  the  subse- 
quent case  of  CraigdalUe  v.  Alkman  the  same 
learned  judge  expresses  in  strong  terms  bis 
chagrin  that  the  Court  of  Sessions  of  Scot- 
land, from  which  the  case  had  tieen  appealed, 
had  failed  to  find  on  this  latter  subject,  so 
that  he  could  rest  the  case  on  religious  be- 
lief, but  had  declared  that  in  this  matter 
there  was  no  difference  t>etween  the  parties. 
And  we  can  very  well  understand  how  tlie 
Lord  Chancellor  of  England,  who  is,  In  bla 
office,  in  a  large  sense,  the  head  and  represen- 
tative of  the  Established  Church,  who  con- 
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trols  very  largely  the  church  patronage,  and 
whose  judicial  decision  may  be,  and  not  un- 
frequently  la,  Invoked  In  cases  of  heresy  and 
ecclesiastical  contumacy,  should  feel,  even 
In  dealing'  with  a  dissenting  church,  but  lit- 
tle delicacy  in  grappling  with  the  most  ab- 
struse problems  of  theological  controversy,  or 
In  construing  the  instruments  which  those 
churches  have  adopted  as  their  rules  of 
government,  or  Inquiring  into  their  customs 
and  usages.  The  dissenting  church  in  Eng- 
land is  not  a  free  church  in  the  sense  In 
which  we  apply  the  term  in  this  country,  and 
it  was  much  less  free  in  Lord  Eldon's  time 
than  now.  Laws  then  existed  upon  the  stat- 
ute book  hampering  the  free  exercise  of  re- 
ligious belief  and  worship  In  many  most 
oppressive  forms,  and,  though  Protestant 
dissenters  were  less  burdened  than  Catholics 
and  Jews,  there  did  not  exist  that  full,  entire, 
and  practical  freedom  for  all  forms  of  reli- 
gions belief  and  practice  which  lies  at  the 
foundation  of  our  political  principles.  And 
It  Is  quite  obvious,  from  an  examination  of 
the  series  of  cases  growing  out  of  the  or- 
ganization of  the  Free  Church  of  Scotland, 
found  in  Shaw's  Reports  of  Cases  in  the 
Court  of  Sessions,  that  it  was  only  under 
the  pressure  of  Lord  Eldon's  ruling,  estab- 
lished in  the  House  of  Lords,  to  which  final 
appeal  lay  in  such  cases,  that  the  doctrine 
was  established  in  the  Court  of  Sessions  aft- 
er no  little  struggle  and  resistance.  The  full 
history  of  the  case  of  Cralgdallle  v.  Alkman, 
in  the  Scottish  court,  which  we  cannot  fur- 
ther pursue,  and  the  able  opinion  of  Lord 
Meadowbank  in  Oalbraith  v.  Smith,  show 
this  conclusively. 

"In  this  country  the  full  and  free  right  to 
entertain  any  religious  belief,  to  practice  any 
religious  principle,  and  to  teach  any  religious 
doctrine,  which  does  not  violate  the  laws  of 
morality  and  property,  and  which  does  not  in- 
fringe personal  rights,  is  conceded  to  all.  The 
law  knows  no  heresy,  and  is  committed  to  the 
support  of  no  dogma,  the  establishment  of 
no  sect  The  right  to  organize  voluntary  re- 
ligious associations  to  assist  in  the  expression 
and  dissemination  of  any  religious  doctrine, 
and  to  create  tribunals  for  the  decision  of 
controverted  questions  of  faith  within  the 
association,  and  for  the  ecclesiastical  gov- 
ernment of  all  the  individual  members,  con- 
gregations, and  officers  within  the  general  as- 
sociation, is  unquestioned.  All  who  unite 
themselves  to  such  a  body  do  so  with  an  im- 
plied consent  to  this  government,  and  are 
bound  to  submit  to  it.  But  it  would  be  a 
vain  consent,  and  would  lead  to  the  total 
subversion  of  such  religions  bodies,  if  any 
one  aggrieved  by  one  of  their  decisions  could 
appeal  to  the  secular  courts  and  have  them 
reversed.  It  is  lOf  tiie  essence  of  these  re- 
ligious unions,  and  of  their  right  to  estab- 
lish tribunals  for  the  decision  of  questions 
arising  amojig  themselves,  that  those  deci- 
sions should  be  binding  in  all  cases  of  ec^ 
clesiastlcal  cognizance,  subject  only -to  such 


appeals  as  the  organism  Itself  provides  for. 
Nor  do  we  see  that  Justice  would  be  likely 
to  be  promoted  by  submltthig  those  deci- 
sions to  review  in  the  ordinary  Judicial  tri- 
bunals. Each  of  these  large  and  Influential 
bodies  (to  mention  no  others,  let  reference 
be  had  to  the  Protestant  Episcopal,  the 
Methodist  Episcopal,  and  the  Presbyterian 
Churches)  has  a  body  of  constitutional  and 
ecclesiastical  law  of  Its  own,  to  be  found 
in  their  written  organic  laws,  their  books 
of  discipline,  in  their  collections  of  prece- 
dents, in  their  usage  and  customs,  which  as 
to  each  constitute  a  system  of  ecclesiastical 
law  and  religious  faith  that  tasks  the  ablest 
minds  to  become  familiar  with.  It  Is  not 
to  be  supposed  that  the  Judges  of  the  civil 
courts  can  be  as  competent  In  the  ecclesiasti- 
cal law  and  religious  faith  of  all  these  bodies 
as  the  ablest  men  in  each  are  in  reference 
to  their  own.  It  would  therefore  be  an  ap- 
peal from  the  more  learned  tribunal  in  the 
law,  which  should  decide  the  case,  to  one 
which  is  less  so. 

"We  have  said  that  these  views  are  sup- 
ported by  the  preponderant  weight  of  au- 
thority in  this  country,  and  for  the  reasons 
which  we  have  given  we  do  not  think  the 
doctrines  of  the  English  Chancery  Court  on 
this  subject  should  have  with  us  the  In- 
fluence which  we  would  cheerfully  accord 
to  it  on  others.  We  have  already  cited  the 
case  of  Shannon  v.  Frost,  In  which  the  ap- 
pellate court  of  the  state  where  this  con- 
troversy originated  sustains  the  proposition 
clearly  and  fully.  This  court,*  says  the 
Chief  Justice,  'having  no  ecclesiastical  Juris- 
diction, cannot  revise  or  question  ordinary 
acts  of  church  discipline.  Our  only  Judicial 
power  in  the  case  arises  from  the  conflicting 
claims  of  the  parties  to  the  church  property 
and  the  use  of  it.  We  cannot  decide  who 
ought  to  be  members  of  the  church,  nor 
whether  the  excommunicated  have  been  Just- 
ly or  unjustly,  regularly  or  Irregularly,  cut 
off  from  the  body  of  the  church.  In  the 
subsequent  case  of  Olbson  v.  Armstrong, 
which  arose  out  of  the  general  division  of 
the  Methodist  Episcopal  Church,  we  under- 
stand the  same  principles  to  be  laid  down  as 
governing  that  case,  and  In  the  case  of  Wat- 
son V.  Avery,  the  case  relied  on  by  the  ap- 
pellants at  bar,  and  considered  in  the  former 
part  of  this  opinion,  the  doctrine  of  Shannon 
V.  Frost  Is  in  general  terms  conceded,  while 
a  distinction  is  attempted  which  we  shall 
consider  hereafter.  One  of  the  most  careful 
and  well-considered  Judgments  on  the  subj<ect 
Is  that  of  the  Court  of  Appeals  of  South  Car- 
olina, delivered  by  Chancellor  Johnson  in  the 
case  of  Harmon  v.  Dreher.  The  case  turned 
upon  certain  rights  in  the  use  of  the  church 
property  claimed  by  the  minister,  notwith- 
standing his  expulsion  from  the  Synod  as  one 
of  its  members.  'He  stands,'  says  the  chan- 
cellor, 'convicted  of  the  offenses  alleged 
against  him,  by  the  sentence  of  the  spiritual 
body  of  which  he  was  a  voluntary  member, 
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and  whose  proceedings  he  had  bound  himself 
to  abide.  It  belongs  not  to  the  clrll  power 
to  enter  Into  or  review  the  proceedings  of  a 
spiritual  court  The  structure  of  our  govern- 
ment has,  for  the  preservation  of  civil  Ubei^ 
ty,  rescued  the  temporal  institutions  from  re- 
ligious interference.  On  the  other  band,  it 
has  secured  religious  liberty  from  the  in- 
vasion of  the  civil  authority.  The  Judgments, 
therefore,  of  religious  associations,  bearing 
on  their  own  members,  are  not  examinable 
here,  and  I  am  not  to  inquire  whether  the 
doctrines  attributed  to  Mr.  Dreher  were  held 
by  him,  or  whether,  If  held,  were  anti-Luth- 
eran, or  whether  his  conduct  was  or  was  not 
in  accordance  with  the  duty  be  owed  to  the 
Synod  or  to  his  denomination.  When  a  civil 
right  depends  upon  an  ecclesiastical  matter, 
it  Is  the  civil  court,  and  not  the  ecclesiastical, 
which  Is  to  decide.  But  the  civil  tribunal 
tries  the  civil  right,  and  no  more,  taking  the 
ecclesiastical  decision  out  of  which  the  civil 
right  arises  as  It  finds  them.'  The  principle 
is  reaffirmed  by  the  same  court  in  the  John's 
Island  Church  Case,  2  Rich.  Eq.  192. 

"In  Den  v.  Bolton,  12  N.  J.  Law,  206,  the 
Supreme  Court  of  New  Jersey  asserts  the 
same  principles,  and,  though  founding  its  de- 
cision mainly  on  a  statute,  it  is  said  to  be 
true  on  general  principles.  The  Supreme 
Court  of  Illinois,  in  the  case  of  Perrarla  v. 
Vasconcelles,  23  111.  456,  refers  to  the  case 
of  Shannon  v.  Frost  with  approval,  and 
adopts  the  language  of  the  court  that  'the  Ju- 
dicial eye  cannot  penetrate  the  veil  of  the 
church  for  the  forbidden  purpose  of  vindi- 
cating the  alleged  wrongs  of  excised  members. 
When  they  became  members,  they  did  so  up- 
on the  condition  of  continuing  or  not  as  they 
and  their  churches  might  determine,  and  tbey 
thereby  submit  to  the  ecclesiastical  power, 
and  cannot  now  invoke  the  supervisory  pow- 
er of  the  civil  tribunals.'  In  the  very  im- 
portant case  of  Chase  v.  Cheney,  68  111.  509, 
11  Am.  Rep.  95,  recently  decided  in  the  same 
court,  Judge  Ijawrence,  who  dissented,  says: 
'We  understand  the  opinion  as  implying  that 
in  the  administration  of  ecclesiastical  discip- 
line, and  where  no  other  right  of  property  is 
involved  than  loss  of  the  clerical  office  or  sal- 
ary incident  to  such  discipline,  a  spiritual 
court  is  the  exclusive  Judge  of  its  own  Juris- 
diction, and  that  its  decision  of  that  question 
is  binding  on  the  secular  courts.'  And  he  dis- 
sents with  Judge  Sheldon  from  the  opinion 
because  it  so  holds.  In  the  case  of  State  v. 
Farris,  which  was  a  case  growing  out  of  the 
schism  in  the  Presbyterian  Church  in  Mis- 
souri in  regard  to  this  same  Declaration  and 
Testimony  and  the  action  of  the  General  As- 
sembly, that  court  held  that  whether  a  case 
was  regularly  or  Irregularly  before  the  As- 
sembly was  a  question  which  the  Assembly 
had  the  right  to  determine  for  itself,  and  no 
civil  court  could  reverse,  modify,  or  impair  Its 
action  in  a  matter  of  merely  ecclesiastical  con- 
cern. We  cannot  better  close  this  review  of 
the  authorities  than  in  the  language  of  the 


Supreme  Court  of  Pennsylvania,  in  the  case 
of  the  German  Reformed  Church  v.  Seibert: 
The  decisions  of  ecclesiastical  courts,  like 
every  other  Judicial  tribunal,  are  final,  as 
they  are  the  best  Judges  of  what  constitutes 
an  offense  against  the  Word  of  God  and  the 
discipline  of  the  church.  Any  other  thaa 
those  courts  must  be  Incompetent  Judges  of 
matters  of  faith,  discipline,  and  doctrine ;  and 
civil  courts,  if  tbey  should  be  so  unwise  as 
to  attempt  to  supervise  their  Judgments  oil 
matters  which  come  witUn  their  Jurisdiction, 
would  only  involve  themselves  in  a  sea  of  un- 
certainty and  doubt,  which  would  do  any- 
thing but  Improve  either  religion  or  good 
morals.' 

"In  the  subsequent  case  of  McGInuis  T. 
Watson,  41  Fa.  9,  this  principle  is  again  ap- 
plied and  supported  by  a  more  elaborate  ar- 
gument. The  Court  of  Appeals  of  Kentucky, 
in  the  case  of  Watson  v.  Avery,  before  refer- 
red to,  while  admitting  the  general  principle 
here  laid  down,  maintains  that,  when  a  de- 
cision of  an  ecclesiastical  tribunal  is  set  ap  in 
the  civil  courts,  it  is  always  open  to  Inquiry 
whether  the  tribunal  acted  within  its  Juris- 
diction, and,  if  it  did  not.  Its  decision  could 
not  be  conclusive.  There  is,  perhaps,  no 
word  In  legal  terminology  so  frequently  used 
as  the  word  'Jurisdiction,'  so  capable  of  use 
in  a  general  and  vague  sense,  and  which  is 
used  so  often  by  men  learned  in  the  law  with- 
out a  due  regard  to  precision  in  Its  applica- 
tion. As  regards  its  use  in  the  matters  we 
have  been  discussing,  it  may  very  well  be 
conceded  that  if  the  General  Assembly  of  the 
Presbyterian  Church  should  undertake  to  try 
one  of  its  members  for  murder,  and  punish 
him  with  death  or  imprisonment,  its  sentence 
would  be  of  no  validity  in  a  civil  court  or 
anywhere  else ;  or  if  it  should  at  the  instance 
of  one  of  its  members  entertain  Jurisdiction 
as  between  him  and  another  member  as  to 
their  individual  right  to  property,  real  or 
personal.  The  right  In  no  sense  depending 
on  ecclesiastical  questions,  its  decision  would 
be  utterly  disregarded  by  any  civil  court 
where  it  might  be  set  up;  and  it  might  be 
said  in  a  certain  general  sense  very  justly 
that  it  was  because  the  General  Assembly 
had  no  Jurisdiction  of  the  case.  Illustrations 
of  this  character  could  be  multiplied  in  which 
the  proposition  of  the  Kentucky  court  would 
be  strictly  applicable.  But  it  is  a  very  dlf* 
ferent  thing  where  a  subject-matter  of  dis- 
pute, strictly  and  purely  ecclesiastical  in  its 
character,  a  matter  which  concerns  theologi- 
cal controversy,  church  discipline,  ecclesiasti- 
cal government,  or  the  conformity  of  the 
members  of  the  church  to  the  standard  of 
morals  required  of  them,  becomes  the  subject 
of  Its  action.  It  may  be  said  here,  also,  that 
no  Jurisdiction  has  been  conferred  on  the 
tribunal  to  try  the  particular  case  before  it, 
or  that,  in  its  Judgment,  it  exceeds  the  powers 
conferred  upon  it,  or  that  the  laws  of  the 
church  do  not  authorize  the  particular  form 
of  proceeding  adopted;  and,  in  a  sense  often 
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ased  In  tbe  courts,  all  of  those  may  be  said 
to  be  questions  of  Jarlsdlctlon.  Bat  It  Is  easy 
to  see  that  If  tbe  clvU  courts  are  to  Inquire 
Into  all  these  matters,  the  whole  subject  of 
tbe  doctrinal  theology,  the  usages  and  cus- 
toms, tbe  written  laws,  and  fundamental  or- 
ganization of  every  religious  denomination 
may.  and  must,  be  examined  into  with  mi- 
nuteness and  care ;  for  they  would  l)ecome,  in 
almost  erery  case,  the  criteria  by  which  the 
Talidlty  of  tbe  ecclesiastical  decree  would  be 
determined  in  the  civil  court.  This  principle 
would  deprive  these  bodies  of  tbe  right  of 
construing  their  own  church  laws,  would 
open  the  way  to  all  the  evils  which  we  have 
depicted  as  attendant  upon  the  doctrine  of 
Lord  Eldon,  and  would,  in  effect,  transfer  to 
the  civil  courts,  where  property  rights  were 
concerned,  the  decision  of  all  ecclesiastical 
questions." 

The  same  result  wfts  reached  by  the  Cir- 
cuit Court  of  Appeals  of  the  Sixth  Circuit  in 
tbe  case  of  Brundage  v.  Deardorf  et  al.,  92 
Fed.  214,  84  0.  G.  A.  304.  The  syllabus  terse- 
ly states  the  substance  of  tbe  opinion  ai  fol- 
lows: "5.  Same — Dissenting  Members — Right 
to  Church  Property. — Tbe  general  conference 
of  a  religious  society  decided  that  its  constitu- 
tion and  creed,  which  the  conference  had  pre- 
viously adopted,  and  which  provided  that  It 
should  not  be  amended  except  on  request  of 
two-thirds  of  its  members,  etc.,  was  inade- 
quate, and  adopted  measures  for  Its  amend- 
ment The  amendments  were  submitted  to  a 
vote  of  the  members,  after  due  notice,  and 
more  than  two-thirds  of  those  voting  voted 
in  favor  of  the  amendments,  whereupon  the 
general  conference  decided  that  they  bad  been 
adopted.  A  portion  of  the  dissenting  members 
then  withdrew,  and  claimed  tbe  property  pur- 
chased by  tbe  church,  on  tbe  ground  that 
those  favoring  the  amendments  had  departed 
from  the  principles  and  purposes  of  the 
church.  Held,  that  the  amendment  to  the 
constitution  and  creed  were  matters  of  ec- 
clesiastical cognizance  within  the  Jurisdiction 
of  the  conference,  that  tbe  society  was  bound 
by  its  decisions,  and  that  the  withdrawing 
members  were  not  entitled  to  such  property." 
And  the  Supreme  Court  of  New  Tork  an- 
nounced the  same  rule  in  the  case  of  Connitt 
V.  B.  P.  D.  Church  of  New  Prospect,  64  N.  T. 
551,  and  on  page  562  the  court  quoted  approv- 
ingly tbe  following  language  of  Chancellor 
Johnson  in  tbe  case  of  Harmon  v.  Dreber,  2 
Speers,  Eq.  (S.  C)  87:  "When  a  civil  right 
depends  upon  an  ecclesiastical  matter,  it  is 
tbe  civil  court,  and  not  the  ecclesiastical, 
which  Is  to  decide;  but  the  civil  tribunal  tries 
the  civil  right,  and  no  more,  taking  tbe  ec- 
clesiastical decisions  out  of  which  the  civil 
right  arises  as  It  finds  them."  These  views 
are  fully  sustained  by  the  courts  of  our  own 
state.  Dutch  Church  of  Albany  v.  Bradford, 
8  Cow.  457;  Walker  v.  Wainwrlght,  16  Barb. 
486;  Robertson  v.  Bullions,  9  Barb.  64;  Dief- 
fendorf  v.  Reformed  Calvinist  Church,  20 
Johns,  12.    I  have  purposely  abstained  from 


discussing  the  question  whether  the  decision 
of  the'  classis  and  other  Judicatories  was 
right — that  is.  In  accordance  with  the  consti- 
tution, laws,  and  usages  of  tbe  church— be- 
cause of  tbe  view  I  have  taken  that  those 
judicatories  had  Jurisdiction  of  the  subject- 
matter,  and  hence  that  we  are  not  to  review 
their  decision," 

And  in  the  case  of  Trustees  of  Trinity 
M.  E.  Church  v.  Harris,  73  Conn.  216,  224,  47 
AtL  116,  119,  50  L.  B.  A.  638,  Chief  Justice 
Andrews,  in  speaking  for  the  Supreme  Court 
of  Connecticut  in  a  well-considered  case,  said: 
"The  case  of  Qaff  v.  Oreer,  88  Ind.  122,  45 
Am.  Rep.  440,  Is  In  principle  precisely  Identi- 
cal with  tbe  one  at  bar.  That  was  an  action 
demanding  the  title  to  and  the  possession  of 
lands,  and  the  case  depended  upon  the  appli- 
cation of  ecclesiastical  law.  Land  has  been 
conveyed  to  certain  persons  named  In  the 
deed,  and  described  as  trustees  for  the  Pres- 
byterian Church  in  Aurora,  111.,  and  to  their 
successors  in  office.  The  church  edifice  was 
erected  on  this  land.  A  disagreement  bad 
arisen  between  the  members  of  the  church 
in  respect  to  the  employment  of  a  pastor. 
The  matter  was  taken  before  the  Presbytery. 
The  Presbytery  decided  that  the  further  em- 
ployment of  this  pastor  was  unwise,  and  di- 
rected the  church  to  secure  the  services  of 
some  other  minister.  With  this  decision  the 
majority  were  dissatisfied,  and,  the  Presby- 
tery refusing  upon  application  to  recede  from 
its  position,  they  presented  to  tbe  Presbytery 
a  paper  reciting  their  grievances,  and  asking 
for  certain  relief,  which  concluded  by  saying: 
'Falling  In  ttiis,  we  have  no  other  alterative 
but  to  withdraw  from  your  ecclesiastical  ju- 
risdiction.' The  Presbytery  considered  the 
paper,*  and  determined  that  when  any  portion 
of  tbe  members  of  a  church  withdrew  the 
remaining  members  constitute  the  church. 
This  decision  has  been  approved  by  tbe  Synod, 
and  by  the  General  Assembly  of  tbe  Presby- 
terian Churcli.  The  majority  had  possession 
of  the  church  building,  and  continuously  had 
regular  preaching  and  services  in  conformity 
with  the  rites  and  ceremonies  of  the  Presby- 
terian Church.  The  minority,  under  the  di- 
rection of  the  Presbytery,  thereafter  select- 
ed elders,  elected  trustees,  employed  another 
minister,  demanded  the  possession  of  the 
church  property,  and,  that  t>eing  refused, 
brought  the  suit  tot  its  recovery.  The  court 
held  and  decided  that  the  determination  of 
the  Presbytery  'that,  where  any  portion  of 
the  members  of  a  church  withdrew,  the  re- 
maining members  constitute  the  church,'  was 
binding  upon  it  [the  court],  and  that  the  mi- 
nority was  entitled  to  recover.  Tbe  decision 
may  be  expressed  in  this  way:  'Where  a 
Presbytery  has  decided  that  certain  members 
of  a  Presbyterian  Church  have  seceded,  the 
decision  binds  the  civil  courts,  and  the  seced- 
ers,  although  a'  majority,  lose  their  rights  to 
the  church  property.'  There  are  many  other 
cases  to  the  same  effect,  among  which  we 
have  examined  the  following  ones:    State  T. 
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Farris,  45  Mo.  183;  Robertson  v.  Bullions,  9 
Barb.  (N.  Y.)  64,  134;  McKlnney  v.  Griggs, 
6  Bush  (Ky.)  401,  06  Am.  Dec.  360;  Hender- 
son V.  Hunter,  59  Pa.  335;  Krecker  v.  Shirey, 
163  Pa.  534,  30  AU.  440,  29  L.  R.  A.  470;  Col- 
lege V.  Wyatt,  27  Or.  390,  81  Pac  206,  37  Piac. 
1022,  26  U  R.  A.  68;  Shannon  t.  Frost,  8  B. 
Mon.  (Ky.)  253;  Smith  t.  Swormstedt,  16 
How.  288,  14  Ia  Ed.  942;  Hennessey  v.  Walsh, 
53  N.  H.  515,  530;  Baxter  t.  McDonnell,  155 
N.  Y.  83,  49  N.  E.  667,  40  L.  R.  A.  670. 
In  Wheelock  t.  Presbyterian  Church,  119  Cal. 
477,  51  Pac.  841,  the  court  said:  'But  the  ec- 
cleshistlcal  court  known  as  the  "Presbytery" 
bad  the  power  to  deal  with  tbe  First  Pres- 
byterian Church  in  all  matters  ecclesiastical. 
The  church,  as  an  ecclesiastical  body,  was  un- 
der the  absolute  control  and  dominion  of  the 
Presbytery,  and  the  decisions  and  decrees  of 
that  body  were  binding  upon  It,  as  tbe  de- 
cisions 0/  this  court  are  binding  upon  Inferior 
judicial  tribunals.  These  decisions  are  not 
only  binding  upon  the  church  as  an  ecclesias- 
tical body,  but  they  are  binding  and  conclu- 
sive upon  courts  wherever  and  whenever  ma- 
terial to  pending  litigation.'  We  think  these 
authorities  are  sufficient  to  establish  the  prop- 
osition, made  a  little  above,  that  In  all  mat- 
ters ecclesiastical  the  decision  of  the  eccles- 
iastical tribunals  is  binding  on  the  courts, 
and  that  the  action  and  decision  of  Bishop 
Walden,  to  the  effect  that  the  plaintiffs  are, 
according  to  the  rules,  usages,  laws,  and  dis- 
cipline of  the  Methodist  Church,  the  succes- 
sors of  tSe  grantees  named  in'  the  deed  of  Mr. 
Swan,  ought  to  have  been  held  by  the  superi- 
or court  as  binding  upon  it,  that  the  general 
claims  of  the  plaintiffs  are  correct,  and  that 
their  prayers  for  relief,  as  the  pleadings  now 
stand,  should  have  been  granted." 

In  the  case  of  Lamb  t.  Cain,  129  Ind.  486, 
614,  29  N.  E.  13,  21,  14  L.  R.  A.  518,  at  page 
627,  the  Supreme  Court  of  Indiana  said:  "In 
this  case  it  Is  contended  by  the  appellants 
that  the  new  constitution  and  the  revised 
Confession  of  Faith  were  never  legally  adopt- 
ed, and  that  those  acting  under  such  consti- 
tution and  Confession  of  Faith  have  created 
a  new  organization,  which  is  not  the  Church 
of  tbe  United  Brethren  In  Christ,  while  they, 
adhering  to  the  old  constitution  and  the  old 
Confession  of  Faith,  which  are  still  lu  force 
and  unchanged,  constitute  the  church,  and 
that  they  are  for  that  reason  entitled  to  hold 
and  control  the  property  in  controversy.  We 
think  It  must  be  true  that,  if  the  old  constitu- 
tion and  the  old  Confession  of  Faith  have 
never  been  legally  changed  and  are  still  In 
force,  those  adhering  thereto  constitute  the 
church;  while,  on  the  other  hand,  if  they  have 
been  legally  changed,  and  the  new  constitution 
and  new  Confession  are  now  the  Confession 
of  Faith  and  constitution  of  the  Church  of 
tbe  United  Brethren  in  Christ,  those  who  re- 
fuse to  acc^t  and  act  under  them  are  to  be 
regarded  as  seceders,  and  no  longer  members 
of  that  church,  and  have  no  right  to  control 
Its  property."    And  the  same  court,  In  tbe 


case  of  Gaff  v,  Greer,  88  Ind.  122,  45  Am. 
Rep.  449,  held  that:  "Where  a  Presbytery- 
have  decided  that  certain  members  of  a  Pres- 
byterian Church  under  its  jurisdiction  have 
seceded,  tbe  decision  binds  the  civil  courts, 
and  the  seceders,  although  a  majority,  lose 
their  rights  to  the  church  property." 

I  think  I  would  be  perfectly  safe  In  stat- 
ing that  there  aie  probably  a  hundred  other 
cases  in  this  country  announcing  the  law  to 
be  In  harmony  with  the  views  expressed  by 
the  courts  before  mentioned;  but  I  will  nei- 
ther cite  nor  quote  from  them,  because  I 
believe  the  arguments  made  and  cases  re- 
ferred to  in  those  cited  will  convince  any 
disinterested   and   unprejudiced   mlud   that 
both  the  reason  and  great  weight  of  author- 
ity are  on  respondents'  side  of  this  quesiion. 
The  vice  underlying  the  cases  relied  upon 
by  counsel  for  appellants  consists  in  their 
failure  to  differentiate  between  the  princi- 
ples of  law  governing  cases  decided  by  the 
courts  of  those  countries  where  a  union  of 
church  and  state  exists,  and  where  eccle- 
siastical law  forms  a  part  of  their  jurispru- 
dence, and  where,  under  that  dual  form  of 
government,  the  civil  courts  must  ezerdae 
more  or  less  jurisdiction  over  ecclesiastical 
questions,  as  was  pointed  out  by  Mr.  Justice 
Miller  in  the  case  of  Watson  v.  Jones,  su- 
pra, and  that  class  of  cases  where  tbe  prop- 
erty which  was  tbe  subject  of  litigation  was 
by  the  deed  or  will  of  the  donor,  or  other  in- 
strument by  which  the  same  was  held,  by 
express  terms  of  the  instrument  devoted  to 
the  teaching,   support,  or  spread  of  some 
particular  form  of  religious  doctrine  or  be- 
lief.    In  this  class  of  cases  the  instrument 
is  the  declaration  of  the  trust  and  the  terms 
upon  which  the  property  was  conveyed  to 
and  accepted  by  the  trustee;   and  in  that 
case  the  ecclesiastical  body  occupies  tbe  po- 
sition of  an  ordinary  trustee  of  an  express 
trust,  and  it  must  administer  the  property 
according  to  the  express  terms  of  the  In- 
strument creating  tbe  same,  and  not  accord- 
ing to  the  doctrines  and  beliefs  entertained 
and  taught  as  Interpreted  by  the  judicatories 
of  the  class  of  ecclesiastical  bodies  to  which 
the  trustees  belong.    In  all  such  cases  noth- 
ing Is  left  to  the  judgment  and  discretion 
of  the  trustee:    consequently  its  doctrines 
and  beliefs  are  wholly  foreign  to  and  can- 
not enter  into  the  administration  of  property 
so  dedicated.    The  donor  has  formulated  and 
promulgated  his  own  creed,  and  the  trustee 
must  administer  the  property  according  to 
that  creed,  and  not  in  accordance  with  Its 
own.     In  the  light  of  these  brief  observa- 
tions, it  can  be  readily  seen  that,  when  civ- 
il courts  assume  jurisdiction  In  that  class  of 
cases,  they  do  so  under  the  civil,  and  not  by 
virtue  of  the  ecclesiastical,  laws;    and  all 
prop«ty  so  held  must  be  administered  no- 
der  the  former  law,  and  not  under  the  lat- 
ter.   From  this,  of  course,  It  follows  that 
the  civil  courts  have  exclusive  JurlsdicUui 
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In  an  Bach  caaei,  and  are  not  bound  by  the 
decision^  of  church  Judicatories. 

But  the  property  Involred  In  this  litiga- 
tion was  not  donated  to  an  ecclesiastical 
body  for  the  purpose  of  teaching,  support,  or 
spread  of  some  specific  form  of  religious 
doctrine  or  belief;  bat  It  was  conveyed  to 
the  trustees  of  the  Cumberland  Presbyterian 
Ohnrch  in  Warrensburg,  Mo.,  which  was  a 
subordinate  member  of  the  general  organiza- 
tion known  as  the  Cumberland  Presbyterian 
Church,  in  which  there  are  superior  ec- 
clesiastical tribunals  possessing  a  general 
and  ultimate  power  of  control  over  the  en- 
tire membership'  of  the  general  organisation, 
which,  of  course,  gives  them  Jurisdiction, 
also,  over  all  church  property  as  an  Incident 
to  tbeir  general  Jurisdiction  over  all  church 
matters.  First  Baptist  Church  t.  Fort,  93 
Tex.  215,  54  S.  W.  892,  49  L.  R.  A.  617; 
Lamb  ▼.  Cain,  supra;  Watson  v.  Jones,  su- 
pra;   Mack  V.  Kime,  supra. 

3.  Counsel  for  appellants  also  assail  the 
validity  of  the  union  effectuated  between 
these  two  churches,  for  the  reason  that  the 
Plan  of  Union,  as  reported  by  the  committee 
appointed  by  the  General  Assembly  of  each 
church,  was  not  submitted  as  an  entirety  to 
the  Presbyteries  of  each  church  for  their 
approval,  but  only  such  portions  thereof 
were  submitted  as  Indicated  below,  namely, 
that  the  report  of  this  Joint  committee,  in 
formulating  a  plan  of  union,  not  only  pro- 
vided for  the  submission  of  the  questions  of 
union  and  adoption,  by  the  Oumberlanders, 
of  the  doctrines  and  Confession  of  Faith  of 
the  Presbyterians,  as  revised  by  them  In 
the  year  1903,  but  also  for  the  surrender  of 
the  former's  name  and  church  organization, 
while  the  Graeral  Assemblies  submitted  to 
the  Presbyteries  only  the  former,  and  made 
DO  provision  whatever  for  the  expression  of 
the  will  of  the  Cumberlanders  upon  the 
proposition  of  surrender  of  name  and  organ- 
ization. It  Is  therefore  contended  by  them 
that  the  submission  of  this  incomplete  re- 
port upon  the  Plan  of  Union  nullified  the 
entire  proceedings  and  prevented  a  legal  un- 
ion from  being  consummated  between  tbem. 
For  the  sake  of  argument,  concede  that  to 
be  true,  yet  It  is  the  first  time  in  the  history 
of  parliamentary  usage  and  practice  that  I 
ever  heard  it  contended  that  the  conventions 
or  assemblies  appointing  a  committee  to  re- 
port upon  any  given  subject  or  proposition 
were  bound  by  such  a  report,  and  were  not 
at  liberty  to  accept  or  reject  any  or  all  por- 
tions thereof  as  in  their  Judgm^it  they 
deemed  wise,  Just,  and  proper.  Yet  for  the 
first  time  in  history  this  schism  has  afi'orded 
the  basis  of  a  decision  which  is  relied  upon 
by  this  court  for  so  holding  and  thereby  sol- 
emnly adjudicated  that  the  agent  has  great- 
er powers  than  its  principal,  and  that  the 
fountain  is  higher  than  its  source. 

The  case  of  Landrlth  v.  Hudgius  (Tenn.) 
120  S.  W.  783,  is  the  case  relied  upon  as  the 
authority  supporting  this  contention.  That 
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case  so  holds,  but  no  authority  is  cited  by 
the  learned  Judge  who  wrote  that  opinion 
supporting  him  in  those  views.  Mor  does 
he  give  any  reason  for  his  conclusion,  excei»t 
the  bare  statement  that  section  60  of  the. 
constitution  of  the  Cumberland  Church  re- 
quired the  submission  of  the  entire  Plan 
of  Union.  I  do  not  so  read  that  section.  It 
Is  set  forth  his  verba  in  a  former  portion  of 
this  opinion,  and  It  could  serve  no  good  pur- 
pose to  recopy  it  at  this  place.  It  is  suffi- 
cient to  state  that  It  provides  in  substance 
that,  upon  the  recommendation  of  the  Gen- 
eral Assembly,  the  Confession  of  Faith,  Cat- 
echism, constitution,  and  rules  of  discipline 
may  be  amended  or  changed  with  the  ap- 
proval of  the  Presbyteries.  It  should  be 
noted  that  this  section  does  not  require  the 
General  Assembly  to  submit  any  proposi- 
tion whatever  to  the  Presbyteries  for  their 
approval.  It  simply  provides  that  the  Con- 
fession of  Faith,  etc.,  may  be  amended  or 
changed  in  any  manner  upon  the  recommen- 
dation of  the  General  Assembly.  This,  of 
course,  permits  it  to  exercise  its  own  dis- 
cretion in  determining  what  amendments. 
If  any,  it  will  submit  for  the  approval  of  the 
Presbyteries.  This  record  shows  that  the 
General  Assembly  submitted  to  the  Presby- 
teries two  propositions:  First,  the  ques- 
tion of  union;  and,  second,  the  acceptance 
by  the  Cumberland  Church  of  the  Confes- 
sion of  Faith  of  the  Presbyterian  Ohnrch  as 
revised  in  the  year  1903.  Both  of  these  rec- 
ommendations were  duly  and  legally  adopt- 
ed by  the  Presbyteries,  which,  upon  approv- 
al, became  operative  and  binding  upon  both 
churches,  because  both  agreed  to  them  in 
a  constitutional  manner,  by  and  through 
their  duly  constituted  authorities.  But  if 
the  question  of  the  surrender  of  the  name 
and  church  organization  of  the  Cumberland 
Church  was  not  included  as  a  necessary  In- 
cident to  those  recommended  and  approved, 
then  it  Is  self-evident  that  it  still  retains  its 
name  and  its  organization.  But  this  can  in 
no  manner  affect  the  legality  of  the  proposi- 
tions which  were  properly  submitted  to  and 
duly  approved  by  the  Presbyteries — ^the  uur 
ion  of  the  two  churches  and  the  acceptance 
by  the  Cumberland  Church  of  the  Confes- 
sion of  Faith  of  the  Presbyterian  Church. 

But  in  my  Judgment  appellants'  whole  con- 
tention is  untenable,  for  the  reason  that  the 
record  unmistakably  shows  that  the  whole 
object  of  the  entire  proceedings  was  to  bring 
about  the  union  between  these  two  churches, 
which  was  duly  submitted  to  and  approved 
by  the  Presbyteries,  and  the  question  of  doc- 
trine and  Confession  of  Faith  was  the  only 
serious  difference  existing  between  them. 
That  question  was  also  properly  submitted 
to  the  Presbyteries  for  approval,  and  it  was 
approved  by  a  constitutioDal  majority.  All 
else  was  mere  formality,  and  the  change  of 
the  name  and  church  organization  would 
necessarily,  in  the  absence  of  an  agreement 
to  the  contrary,  follow  as  the  result  of  and 
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as  an  Incident  to  the  union — ^in  tlie  same 
manner  and  to  tlie  same  extent  as  if,  for  in- 
stance, two  business  copartnersiiips  existed 
under  tlie  names  of  Jones  &  Smitti  and 
Brown  &  Smith,  and  they  should  agree  to 
unite  their  old  businesses  and  form  a  new 
copartnership  and  for  the  same  purpose  un- 
der the  name  of  the  former.  The  moment 
the  union  was  agreed  to  and  the  new  copart- 
nership was  formed,  the  names  of  the  old 
firms  would  be  surrendered  and  their  busi- 
ness organizations  would,  as  a  matter  of  law, 
be  dissolyed.  In  the  supposed  case  it  would 
be  self-evident  that,  after  the  formation  of 
the  new  copartnership,  neither  of  the  old 
copartnerships  of  Jones  &  Smith  and  Brown 
&  Smith  could  longer  exist,  much  less  could 
those  names  be  retained  and  transferred  by 
the  old  firms  to  the  new  firm,  in  the  absence 
of  an  agreement  to  the  contrary;  and  that 
would  be  true,  whether  the  latter  bad  agreed 
upon  a  new  name  or  not  In  the  absence  of 
an  agreement  to  the  contrary,  as  before  stat- 
ed, both  of  the  old  names  would  be  surren- 
dered, as  a  matter  of  law,  thereby  leaving 
the  new  firm  to  adopt  a  name  and  to  organize 
its  business  according  to  Its  own  plans,  re- 
gardless of  the  names  and  organizations  of 
the  old  firms.  The  same  is  unquestionably 
true  of  these  two  churches.  If,  however,  it 
be  true,  which  I  do  not  believe,  they  have  not 
agreed  upon  a  name  for  the  united  church, 
nor  formulated  its  organization,  then  there 
is  nothing  In  the  civil  law  which  will  pre- 
vent them  from  now  doing  so;  and  their 
failure  to  do  so  in  advance  of  the  formation 
of  the  union  can  in  no  manner  affect  the 
legality  of  that  union.  These  observations, 
It  seems  to  me,  are  self-evident. 

4.  The  next  insistence  presented  by  coun- 
sel for  appellants  for  determination  involves 
the  question  of  identity  of  doctrine  and  Con- 
fession of  Faith  as  believed  In  and  taught 
by  these  two  churches.  It  is  Insisted  that  a 
radical  difference  exists  In  that  regard  be- 
tween these  two  churches,  that  before  a  valid 
union  can  be  effectuated  between  them  there 
must  be  identity  of  doctrine  and  faith  pos- 
sessed by  both,  and  that  in  the  absence  of 
such  showing  the  majority  of  neither  can 
legally  take  possession  of  and  transfer  the 
property  thereof  to  the  other  church  without 
the  unanimous  consent  of  all  of  the  members, 
or  so  long  as  there  is  a  single  dissenter  there- 
to. Upon  the  other  hand,  counsel  for  re- 
spondents contend  that  at  the  time  of  the 
submission  of  the  question  of  union  to  the 
Presbyteries  for  their  approval  there  was  no 
substantial  difference  of  doctrine  and  faith 
existing  between  these  two  churches,  that  a 
literal  identity  was  not  necessary,  that  the 
determination  of  that  question  rested  ex- 
clusively with  and  was  determined  by  the 
Judicatories  of  the  church,  that  the  decisions 
of  those  courts  are  conclusive  upon  all  ec- 
clesiastical questions  and  upon  all  property 
rights  of  the  church  depending  upon  those 
questions,    and   that   the   membet's  of   the 


church,  as  well  as  all  civil  courts,  are  con- 
cluded and  bound  thereby. 

(a)  What  are  the  doctrines  and  beliefs  of 
these  two  churches?  They  are  reduced  to 
writing  and  are  found  printed  in  wliat  is  de- 
nominated the  "Confession  of  Faith,"  which 
in  so  far  as  they  are  material  to  the  ques- 
tions Involved  in  this  case  are  set  forth  In 
the  majority  opinion.  Any  one  can  read 
them,  but,  like  all  other  written  documents, 
in  order  to  ascertain  the  meaning  of  those 
who  wrote  and  promulgated  them,  they  must 
be  construed ;  and  that  brings  us  to  the  con- 
sideration of  the  question,  by  whom  should 
they  be  construed?  Couosel  for  appellants 
Insist  that  it  should  be  done  In  this  case  by 
the  dvil  courts,  for  the  reason  that  upon 
them  depend  property  rights;  while  counsel 
for  respondents  contend  that  under  the  Con- 
stitution of  the  United  States  and  that  of 
this  state  that  authority  rests  exclusively  in 
the  church  tribunals.  Article  1  of  the  amend- 
ments to  the  Constitution  of  the  United 
States  reads  as  follows:  "Congress  shall 
make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise 
thereof."  And  section  5,  art.  2,  of  the  Bill 
of  Righte  of  this  state  (Ann.  St  1906,  p.  130), 
reads  as  follows:  "That  all  men  have  a 
natural  and  indefeasible  right  to  worship  Al- 
mighty God  according  to  the  dictates  of  their 
own  conscience;  that  no  person  can,  on  ac- 
count of  his  religious  opinions,  be  rendered 
ineligible  to  any  ofiice  of  trust  or  profit  un- 
der this  state,  nor  be  disqualified  from  tes- 
tifying or  from  serving  as  a  Juror;  that  no 
human  authority  can  control  or  Interfere 
with  the  rights  of  conscience ;  that  no  person 
ought  by  any  law,  to  be  molested  In  his 
person  or  estate  on  account  of  his  religious 
persuasion  or  profession;  but  the  liberty  of 
conscience  hereby  secured  shall  not  be  so 
construed  as  to  excuse  acts  of  licentiousness, 
nor  to  Justify  practices  inconsistent  with  the 
good  order,  peace  or  safety  of  this  state,  or 
with  the  rights  of  others." 

In  order  to  fully  and  properly  understand 
these  constitutional  provisions,  we  should 
bear  in  mind  the  conditions  that  existed  in 
other  countries,  and  the  evils  our  forefathers 
intended  to  abolish  by  their  adoption.  At 
that  time  practically  all  Europeon  countries 
had  a  union  of  church  and  state,  and  out  of 
this  grew  religious  intolerance,  persecution, 
and  oppression ;  and  to  that  door  history  has 
laid  many  of  the  most  diabolical  crimes 
which  are  recorded  in  the  annals  of  time. 
Under  such  a  union  the  ecclesiastical  laws 
constituted  a  portion  of  the  Jurisprudence  of 
those  countries,  and  especially  was  that  true 
of  England,  our  mother  country.  Without 
going  to  the  bottom  of  the  question,  yet  from 
a  superficial  Investigation  of  the  subject,  I 
conclude  those  laws  were  more  in  the  na- 
ture of  ordinances  of  cities  than  general  laws 
of  the  country.  And  while  the  church  jn- 
dicatorles  were  called  ecclesiastical  courts, 
yet  they  were  in  fact  legally  constituted  in- 
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derstandlng  of  clergy  and  laymen  that,  U 
any  member  does  not  subacrlbe  to  the  doc- 
trines of  the  church  as  expounded  by  the  high- 
est tribunal  thereof,  then  his  only  remedy  is 
to  withdraw  bla  membership  therefrom,  and, 
should  he  decline  to  do  so,  the  church  may 
expel  him  therefrom,  and  In  both  Instances 
he  would  lose  whatever  Interest  he  had  In 
the  church  property.  This  seems  to  be  the 
consenauB  of  opinion  of  all  of  the  courts  of 
this  country  and  of  England.  But  In  this 
case  the  exact  reverse  Is  held  to  be  the  rule. 
The  majority,  who  remained  steadfast  with 
the  church,  hare  forfeited  their  property 
rights  to  the  retiring  minority. 

If  the  position  contended  for  by  counsel 
for  appellants  Is  sound  In  this  case,  then 
the  same  contention  should  also  bold  good  In 
a  similar  case  arising  out  of  a  schism  in  any 
other  church.  This,  I  suppose,  will  be  con- 
ceded; and.  In  view  of  the  concession,  let 
us  suppose  the  following  case:  Suppose  the 
members  of  the  Christian  Church  at  St  Jo- 
seph (which  is  a  strictly  congregational  or 
independent  organization  governed  solely 
within  itself,  by  a  majority  of  its  members) 
should  elect  officers  and  employ  a  minister 
who  construe  the  Scriptures  to  mean  and 
teach  Fatalism  in  the  sense  In  which  It  was 
Interpreted  and  stated  by  the  Presbyterian 
Church  In  the  Calvlnlstic  Confession  of  Faith 
prior  to  its  revision ;  and  suppose  a  minority 
of  the  members  should  disagree  with  said  of- 
ficers and  minister  in  their  interpretation  of 
the  Scriptures  bearing  upon  the  question  of 
salvation,  and  should  believe  and  teach  that 
salvation  was  possible  to  all  and  certain  to 
Christians;  and  suppose  a  schism  should 
arise  in  the  r^diurch  over  this  difference  of 
construction,  and  thereupon  the  minority 
should  attempt  to  expel  the  majority,  who 
concur  with  the  minister  in  bis  belief  and 
teachings;  and  suppose  the  minority  should 
bring  suit  for  the  possession  of  the  church 
property,  alleging  for  their  cause  of  action 
the  above-assumed  facts,  and  pray  Judgment 
for  the  possession  of  the  property,  for  the 
reason  that  those  facts  showed  the  majority 
had  departed  from  the  faith  and  teachings 
of  the  church  as  expounded  by  Alexander 
Campbell  and  other  eminent  theologians  of 
that  church:  Would  it,  under  that  state  of 
facts,  be  seriously  contended  by  counsel  for 
appellants  that  the  courts  of  the  state  would 
have  Jurisdiction  over  and  should  take  up 
the  Scriptures,  which  constitute  the  only 
creed  and  confession  of  faith  which  that 
church  has,  and  construe  them  for  the  pur- 
pose of  ascertaining  whether  or  not  they 
taught  foreordinatlon  and  predestination,  and 
solemnly  determine  that  fact  in  favor  of  the 
minority  or  majority,  and  in  pursuance  to 
that  ascertainment  and  determination  decree 
the  property  to  the  parties  whose  faith  coin- 
cide with  the  interpretation  of  the  court? 
Certainly  not,  and  any  civil  tribunal  In 
Christendom  which  would  imdertake  so  fool- 
ish a  thing  would  Justly  subject  itself  to  con- 


tempt and  rldlcal&  Yet  that  It  Just  what 
they  ask  this  court  to  do  in  principle  in  this 
case.  There  is  not  a  whit's  difference  In 
principle  between  the  two  cases. 

In  the  case  at  bar,  the  Confession  of  Faltb 
and  other  doctrinal  teachings  of  the  Presby- 
terian Church  are  simply  condensed  state- 
ments of  the  Scriptures,  as  construed  by  the 
church  authorities,  expressing  the  religions 
belief  of  the  church,  and  setting  forth  the 
most  Important  doctrines  the  church  believes 
the  Scriptures  teach.     The  Bible  itself  ex- 
presses the  relig^ions  beliefs  and  teachings 
of  the  Christian  Church,  while  the  Confes- 
sion of  Faith  in  a  brief  manner  expresses 
that  of  the  Presbyterian  Church;  and  if  er- 
ror has  been  committed  by  either  church  in 
its  construction  of  the  Scriptures,  that  error 
should  be  corrected  by  another  and  proper 
construction;  and  any  law  which  would  pre- 
vent that  correction  wonid.  In  my  Judgment, 
be  unwise  and  greatly  Injorions  to  the  Chris- 
tian religion,  and  no  court  should  hesitate 
for  one  moment  to  declare  it  invalid  under 
the  constitutional  provisions  before  mention- 
ed.    The  mere  fact  that  the  Presbyterian 
Church,  or  other  church,  for  that  matter,  has 
deemed  it  proper  to  summarize  and  compile 
its  beliefs  and  teaching  into  a  statement, 
called  a  "Confession  of  Faith,"  Bhonld  no 
more  prevent  that  church  from  reconstruing 
the  Scriptures,  and  thereby  expunge  error 
from  its  Confession,  any  more  than  the  early 
construction  placed  npon  the  Scriptures  by 
Alexander  Campbell  should  prevent  the  min- 
isters of  to-day  of  the  Christian  Church  from 
placing  a  different  construction  upon  them. 
The  only  difference  I  am  able  to  see  con- 
sists more  in  the  form  in  which  the  con- 
struction is  stated  than  in  substance.    The 
former  is  in  writing  and  is  called  a  Confes- 
sion of  Faith,  while  the  latter  was  oral  and 
is  called  a  sermon;   and  in  the  former,  as  I 
understand  It,  all  of  the  ministers  adhere  to 
and  teach  the  Confession  of  Faith  as  writ- 
ten, until  it  is  rei>ealed  or  amended  in  the 
manner  provided  for  by  the  constitution  of 
the  church,  while  in  the  latter  each  individ- 
ual minister  is  at  liberty  to  place  his  own 
construction  upon  each  passage  and  preach 
that  construction  to  aU  who  will  hear  him. 
And  if  error  be  committed  in  that  regard 
to-day,  to-morrow  will  witness  its  correction 
by  the  first  minister  who  discovers  it,  there- 
by placing  it  beyond  the  power  of  any  In- 
dividual, or  even  an  entire  congregation, 
from  binding  the  entire  church  to  error,  un- 
til there  Is  a  unanimous  ag^reement  among 
all  of  the  members  to  correct  the  error.   The 
belief  of  the  Presbyterian  Church,  as  well 
as  that  of  the  Christian  is  based  upon  tbe 
Scriptures,  and  the  chief  distinguishing  tei- 
ture  existing  between  the  two  churches,  u 
I  see  it,  is  tbe  manner  in  which  the  Scrip- 
tures are  interpreted  and  taught  by  eadk 
If  that  is  true,  and  if  the  minority  of  tbe 
members   of   the  Christian   Church  would 
have  no  right  to  ouat  the  majority  from  ttat 
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possession  of  the  church  property  because 
its  ministers  at  different  times  placed  dif- 
ferent constructions  upon  certain  portions 
of  the  Scriptures,  then  a  fortiori  should  the 
minority  in  the  Presbyterian  Church  be  de- 
nied the  power  to  oust  the  majority  and  take 
possession  of  the  church  property  for  amend- 
ing tbe  Confession  of  Faith  In  conformity  to 
the  teaching  of  the  Scriptures,  as  shown  by 
a  later  and  wiser  construction.  The  church- 
es of  tbe  country  should  be  encouraged  along 
this  line  of  progress,  In  order  that  they  may 
keep  abreast  of  the  times,  and  throw  aside 
all  useless  doctrinal  matters,  and  teach  and 
practice  Christianity  as  Christ  taught  and 
practiced  It  white  he  was  on  earth. 

Tbe  framers  of  the  constitutions  of  these 
two  churches,  In  their  wisdom,  foresaw  the 
time  when  doctrinal  questions  would  cease 
to  play  Important  roles  in  the  teachings  and 
practices  of  tbe  Christian  religion,  and  would 
give  way  to  broader  and  higher  conceptions 
of  God  and  Christ  and  His  teachings.  In 
order  to  meet  those  important  emergencies 
as  tbey  might  arise  from  time  to  time,  the 
constitution  of  each  provides  that  "upon  the 
recommendation  of  the  General  Assembly 
•  •  •  the  Confession  of  Faith,  Catechism, 
constitution  and  rules  of  discipline  may  be 
amended  or  changed"  by  the  approval  of  a 
majority  of  the  Presbyteries.  .The  framers 
of  those  instruments  saw  and  fully  ander-< 
stood  that  the  Confession  of  Faith  was  not 
perfect  when  adopted,  and  that  In  the  course 
of  time  members  of  these  churches  would 
grow  in  grace  and  knowledge  through  works 
and  faith  in  Christ,  and  would  for  that  rea- 
son be  better  fitted  to  understand  the  teach- 
ings of  the  Scriptures,  which  would  necessi- 
tate a  modification  or  chf^nge  in  the  Confes- 
sion of  Faith,  in  order  to  conform  to  this 
new  knowledge  of  Christian  teachings.  The 
founders  of  these  churches,  knowing  from 
the  teachings  of  the  Scriptures  that  this 
growth  of  their  members  In  the  spirit  of 
God  would  require  a  modification  of  the  Con- 
fessions of  Faith,  met  that  contingency  by  a 
constitutional  provision  authorizing  amend- 
ments to  the  Confession  of  Faith,  and  every 
member,  when  he  or  she  Joined  the  church, 
thereby  agreed  to  that  constitutional  provi- 
sion in  the  same  manner  that  he  and  she 
agreed  to  all  other  laws  of  the  church.  That 
being  true.  It  must  follow  as  a  necessary  se- 
quence that  when  the  two  churches  through 
tbeir  properly  constituted  authorities  amend- 
ed tbe  Confession  of  Faith,  in  the  manner 
pointed  out  by  the  constitutions  of  the  two 
churches,  all  members  of  tK>th  churches  are 
twund  thereby  so  long  as  tbey  remain  In  the 
church;  and  if  tbe  amendment  does  not 
meet  with  their  religious  convictions,  and 
they  are  legally  bound  according  to  the  ec- 
clesiastical laws  of  the  church  to  withdraw 
from  Its  membership,  otherwise  each  and 
every  dissenting  member  may  effectually 
prevent  all  amendments  to  the  Confession 
of  Faith,  and  thereby  bind  the  church  to 


the  Confession  as  originally  written,  as  long 
as  time  lasts,  although  every  other  member 
of  the  entire  church  may  believe  In  and  fa- 
vor the  amendment  Such  a  result  Is  clearly 
against  the  whole  spirit  and  growth  of  the 
church,  and  violative  of  all  of  its  laws,  and 
no  court,  civil  or  ecclesiastical,  should  lend 
Its  aid  to  such  an  unwise  and  unjust  re- 
sult. 

Not  only  are  members  of  religious  asso- 
ciations, such  as  churches,  bound  by  consti- 
tutional provisions  which  authorize  amend- 
ments to  their  Confession  of  Faith  and  other 
by-laws,  as  is  fully  established  by  the  nu- 
merous authorities  heretofore  cited,  but  the 
same  rule  of  law  applies  in  fraternal  Insur- 
ance associations,  the  primary  object  of 
which  is  pecuniary  protection,  and  upon 
which  property  rights  depend;  and,  when 
such  amendments  are  made  in  the  manner 
provided  for  by  the  constitution  thereof, 
tbey  are  binding  upon  all.  The  Supreme 
Court  of  Indiana,  in  the  case  of  Supreme 
Lodge  Knights  of  Pythias  v.  Knight,  117 
Ind.  496,  20  N.  E.  483,  3  L.  R.  A.,  loc.  clt 
412,  used  this  language: 

"The  provisions  of  the  established  by-laws 
of  an  association,  such  as  that  with  which 
the  assured  united  are,  as  appellee's  counsel 
Justly  affirm,  elements  of  the  contract  of 
Insurance.  They  are  factors  that  cannot  be 
disregarded.  That  they  have  this  effect  all 
who  become  members  of  the  association  must 
know.  A  person  who  enters  an  association 
mnst  acquaint  himself  with  the  laws,  for 
they  contribute  to  the  admeasurement  of  his 
rights,  his  duties,  and  his  liabilities.  Bauer 
V.  Samson  Lodge  K.  of  P.,  102  Ind.  262,  1 
N.  B.  871;  Fngure  v.  Mut  Society  of  St. 
Joseph,  46  Vt.  388 ;  SImeral  v.  Dubuque  Mut. 
F.  Ins.  Co.,  18  Iowa,  319;  Coles  v.  Iowa 
State  Mut  Ins.  Co.,  18  Iowa,  425;  Coleman 
V.  Knights  of  Honor,  18  Mo.  App.  189 ;  Mitch- 
ell V.  Lycoming  Mut  Ins.  Co.,  51  Pa.  402; 
People  V.  St  George's  Society,  28  Mich.  261 ; 
Osceola  Tribe  v.  Schmidt  57  Md.  08;  Sper- 
ry's  Appeal,  116  Pa.  391,  9  Atl.  478 ;  Bacon, 
Benefit  Societies,  p.  81.  It  is  not  one  by-law, 
or  some  by-law,  of  which  the  member  must 
take  notice;  but  he  must  take  notice  of  all 
which  affect  his  rights  or  Interests.  Poultney 
V.  Bachman,  31  Hun  (N.  Y.)  49.  Where,  as 
here,  there  Is  an  express  and  clear  reserva- 
tion of  the  right  to  amend,  he  is  bound  to 
take  notice  of  the  existence  and  effect  of  that 
reserved  power.  The  power  to  enact  laws  Is 
inherent  In  every  corporation  as  an  incident 
of  its  existence.  This  power  is  a  continuous 
one.  Niblack,  Mut  Ben.  Societies,  p.  124. 
No  one  has  &  right  to  presume  that  by-laws 
will  remain  unchanged.  Associations  and 
corporations  have  a  right  to  change  their 
by-laws,  when  the  welfare  of  the  corporation 
or  association  requires  it  and  it  is  not  for- 
bidden by  the  organic  law.  The  power  which 
enacts  may  alter  or  repeal.  Richardson  v 
Union  Cong.  Society,  58  N.  H.  187;  Com.  v. 
Mayor,   6   Watts   (Pa.)    152;     St    Patrick's 
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demanded,  and  with  their  discretion  courts 
cannot  Interfere.  Were  It  otherwise,  courts 
would  control  all  benevolent  associations,  all 
corporations,  and  all  fraternities.  It  is  only 
when  there  is  an  abuse  of  discretion,  and  a 
cloar,  unreasonable,  and  arbitrary  invasion 
of  private  rights,  that  courts  will  assume  Ju- 
risdiction over  such  Bocieties  or  corporations. 
With  questions  of  policy,  doctrine,  or  dis- 
cipline courts  will  not  Interfere.  Courts  will 
compel  adherence  to  the  charter,  and  to  the 
purpose  for  which  the  society  was  organized ; 
but  they  will  not  do  more.  Stadler  v.  Grand 
Lodge,  3  Am.  Law  Rec.  589;  Grossman  v. 
Massachusetts  Ben.  Ass'n,  143  Mass.  435,  9 
N.  E.  753;  Hussey  v.  Gallagher,  61  Ga.  86. 
The  principle  which  rules  here  is  strictly 
analogous  to  those  which  prevail  in  contro- 
versies between  the  officers  and  members  of 
religious  organizations ;  and  it  Is  well  set- 
tled that  in  such  cases  courts  will  not  con- 
trol the  exercise  of  discretionary  powers,  or 
direct  the  course  of  an  action  In  matters  of 
expediency  or  polity.  Dwenger  v.  Geary,  113 
Ind.  106,  14  N.  E.  903. 

"To  justify  interference  by  the  courts,  and 
warrant  the  overthrow  of  by-laws  enacted  in 
the  mode  prescribed  by  the  by-laws,  it  must 
be  shown  that  there  was  an  abuse  of  power, 
or  that  the  later  by-law  is  unreasonable.  It 
is  not  enough  to  show  that  a  better  or  wiser 
course  might  have  been  pursued,  for  It  must 
be  shown  that  there  was  an  abuse  of  discre- 
tion, or  that  the  by-law  Is  so  unreasonable  as 
to  be  void.  We  do  not  affirm  that  a  benefit 
society  may,  by  a  change  in  Its  by-laws,  ar- 
bitrarily repudiate  an  obligation  created  by 
a  policy  of  insurance ;  but  we  do  affirm  that 
where  a  change  is  regularly  made  in  its  by- 
laws, and  the  motive  which  influences  the 
change  is  an  honest  one  to  promote  the  wel- 
fare of  the  society,  and  the  members  are  all 
given  an  opportunity  to  avail  themselves  of 
the  change,  no  actionable  wrong  is  done  the 
members  or  their  beneficiaries.  It  may  some- 
times happen  that  the  interests  of  an  in- 
dividual, or  of  a  few  individuals,  may  be  im- 
paired ;  but  it  is  the  right,  and,  indeed,  it  is 
the  duty,  of  the  society  to  protect  the  inter- 
ests of  the  many,  rather  than  of  the  few. 
Persons  who  become  members  of  such  so- 
cieties must  take  notice  of  this ;  and  one  per- 
son cannot,  therefore,  demand  that  the  wel- 
fare of  the  society  and  the  interests  of  the 
many  be  sacrificed  for  his  sola  benefit  In 
the  case  before  us  the  changt  from  the  one 
plan  to  the  other  was  not  an  arbitrary  or 
unreasonable  exercise  of  power;  nor  was  It 
the  repudiation  of  a  debt,  nor  the  destruc- 
tion of  a  rested  rf^ftt.  It  was  not  unreason- 
Hble,  because  Jt  ffj^  ^ell  be  that  the  system 
i^tiy  adopted,  which  gave 
^t  .  ,  --•  t^  •^  00  infirm  as  to  be  in- 
a,ju,l>M  ofjo^^   %^^^,m.     It  was  not  ar- 


of  Insurance  ott^'^y  ^^y  adopted, 
no  heed  to  age^  ^t)^^  lo  infirm 


debt,  because  the  right  to  the  avails  of  as- 
sessment provided  for  by  the  contract  was 
not  taken  away.  It  was  not  the  destruction 
of  a  vested  right,  because  the  power  to  amend 
was,  as  reserved,  a  part  of  the  contract  from 
which  the  right  of  the  beneficiary  emanated, 
and  because,  also,  the  right  to  enter  the 
new  class  was  open  to  all  members  on  equal 
terms." 

If  such  amendments  are  valid  and  binding 
upon  the  property  rights  of  members  In  fra- 
ternal associations,  whose  primary  object  Is  to 
furnish  protection  for  the  families  of  tlie  de- 
ceased members,  which  is  purely  a  property 
right,  then  bow  much  stronger  should  tiie  rea- 
son be  for  holding  such  amendments  valid 
and  binding  upon  members  of  religious  socie- 
ties, where  the  primary  object  of  the  society 
is  to  care  for  the  spiritual  welfare  of  its  mem- 
bers, and  where  their  property  rights  and  In- 
terests are  purely  incidental  and  of  minor 
and  secondary  consideration.  In  each  case 
the  members  have  agreed  in  advance  that  the 
amendment  might  be  made,  and,  where  so 
made  in  pursuance  to  their  previous  agree- 
ment, they  are  bound  thereby  so  long  as  tJiey 
remain  members  of  the  society;  and  In  each 
case,  if  they  are  dissatisfied  with  and  cannot 
conscientiously  subscribe  to  the  amendment, 
then  his  only  legal  remedy  is  to  withdraw 
from  the  society,  and  by  so  doing,  in  the  ab- 
sence of  an  agreement  to  the  contrary,  he  for- 
feits all  his  interests  in  and  rights  to  the  prop- 
erty of  the  association.  The  mere  fact  that 
some  of  the  members  of  the  Cumberland 
Church  could  not  subscribe  to  the  Confession 
of  Faith  of  the  united  church,  which  was  a 
modification  of  the  Presbyterian  Confession, 
which  was  adopted  as  the  Confession  of  the 
united  church,  was  wholly  immaterial  from  a 
legal  standpoint  for  the  reason  that  the  con- 
stitutional provisions  which  authorized  such 
amendment  did  npt  limit  the  church  to  any 
particular  kind  of  amendment,  nor  require 
that  it  should  conform  to  the  religious  be- 
liefs and  convictions  of  each  and  all  of  the 
members  before  It  should  become  valid  and 
operative. 

(b)  We  are  now  brought  to  the  question: 
Was  there  an  inconsistency  and  Irreconcli- 
able  conflict  between  the  Confessions  of  Faith 
at  the  time  the  union  was  approved  by  the 
Presbyteries  of  the  two  churches?  Should 
we  concede  this  to  be  true,  still  that,  in  my 
judgment,  would  not  alter  the  legal  aspect  of 
the  question  involved,  for  the  reason,  as  be- 
fore pointed  out,  there  was  no  limitation  plac^ 
ed  by  the  constitution  upon  the  church  as  to 
the  character  of  amendments  that  it  might 
make  to  the  Confession  of  Faith,  Catechism, 
constitution,  and  rules  of  discipline,  and  in  the 
absence  of  such  limitation  clearly  the  chnrcb 
had  the  power  to  make  any  amendm^its 
they  deemed  proper  and  for  the  good  of  tlM 
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cbnrch,  eepecially  In  doctrine  or  touching 
doctrinal  matters,  and  If  any  member  cannot 
conscientiously  subscribe  to  the  Confession 
as  amended,  then  be  may  withdraw.  If  he 
wishes,  from  the  church.  But  to  my  mind 
sach  conflict  would  not  warrant  the  courts  In 
declaring  the  union  Invalid,  or  Justify  any 
member  In  withdrawing  from  the  church,  any 
more  than  he  would  be  warranted  In  repu- 
diating the  Christian  religion,  simply  because 
there  are  the  same  apparent  and  irreconcil- 
able conflicts  contained  In  the  Holy  Script- 
ures themselves.  That  such  apparent  com 
fllct  does  exist  therein  Is  evidenced  by  the 
existence  of  so  many  churches,  all  of  which 
believe  In  the  Christian  religion,  but  no  two 
of  them  construe  or  Interpret  the  Scriptures 
alike,  thereby  showing  that  they  mean  one 
thing  to  one  church  and  another  thing  to  an- 
other church,  and  so  on  to  the  end  of  the  list. 

Take  this  very  case,  and  if  it  be  conceded 
that  the  Presbyterian  Church,  prior  to  the 
modification  of  Its  Confession  of  Faith  in 
1903,  believed  that  the  Bible  taught  Fatalism, 
or  predestination,  or  foreordlnatlon,  while 
the  Cumberland  Church  believes  It  teaches 
man  Is  a  free,  moral  agent,  and  that  all  men 
through  the  atonement  and  divine  Influence 
of  God  may  be  saved.  In  fact,  my  under- 
standing Is  that  this  very  difference  in  belief 
largely  caused  the  Cumberland  Church,  in 
1810,  to  separate  from  the  Presbyterian.  So 
it  is  seen  that  it  would  be  just  as  consistent 
tor  the  Cumberland  members  to  say  that  they 
would  repudiate  the  Christian  religion  be- 
cause those  apparent  inconsistent  teachings 
are  found  In  the  Bible  as  for  them  to  with- 
draw from  the  United  Church  because  its 
Confession  of  Faith  contains  those  same  Iden- 
tical Inconsistences.  But  let  us  withdraw  the 
concessions  before  made,  and  look  at  these 
two  Confessions  Of  Faith  as  they  were  at  the 
time  the  union  was  voted  upon. 

In  the  year  1884  the  Cumberland  Church 
amended  Its  Confession  of  Faith  regarding 
the  questions  of  "Fatalism"  and  "Free  Agen- 
cy," and  promulgated  the  same,  with  the  fol- 
lowing preliminary  statement,  each  of  which 
reads  as  follows: 

"The  founders  of  the  Cumberland  Presby- 
terian Church  in  their  licensure  and  ordina- 
tion by  the  Presbyterian  Church  were  per- 
mitted to  'except  the  idea  of  fatality,'  as 
they  believed  it  to  be  embraced  in  the  doc- 
trines of  unconditional  election  and  reproba- 
tion, and  an  atonement,  limited  to  a  definite- 
ly elected  number,  as  taught  In  the  West- 
minster Confession  of  Faith.  Subsequently, 
having  for  this  been  cut  off  from  the  parent 
church,  in  fixing  a  standard  of  doctrine  for 
the  Cumberland  Presbyterian  Church,  which 
they  organized,  they  adopted  the  Westmins- 
ter Confession  of  Faith,  modified  in  the  fol- 
lowing particulars:  (1)  That  there  are  no 
eternal  reprobates.  (2)  That  Jesus  died,  not 
for  a  part  only,  but  for  all  men,  and  in  the 
same  sense.  (3)  That  all  Infants  dying  in 
Infancy  are  saved.    (4)  That  the  Holy  Spirit 


operates  on  all  the  world — on  all  for  whom 
Christ  died— In  such  manner  as  to  render  all 
men  responsible,  and  therefore  Inexcusable." 
And  in  1903  the  Presbyterian  Church  ac- 
complished a  revision  of  its  Confession  of 
Faith  also,  which  embraced  a  declaratory 
statement  intending  to  explain  the  objection- 
able clauses  and  remove  all  misapprehension 
of  their  meaning,  which  in  so  far  as  is  ma- 
terial to  this  case  reads  as  follows: 

"II.  The  Declaratory  Statement 

"While  the  ordination  vow  of  ministers, 
ruling  elders,  and  deacons,  as  set  forth  in 
the  Form  of  Oovernment,  requires  the  re- 
ception and  adoption  of  the  Confession  of 
Faith  only  as  containing  the  system  of  doc- 
trine taught  in  the  Holy  Scriptures,  never- 
theless, seeing  that  the  desire  has  been  form- 
ally expressed  for  a  disavowal  by  the  church 
of  certain  Inferences  drawn  from  statements 
In  the  Confession  of  Faith,  and  also  for  a 
declaration  of  certain  aspects  of  revealed 
truth  which  appear  at  the  present  time  to 
call  for  more  explicit  statemtot,  therefore 
the  Presbyterian  Church  in  the  United  States 
of  America  does  authoritatively  declare  as 
follows: 

"First,  with  reference  to  chapter  3  of  the 
Confession  of  Faith,  that  concerning  those 
who  are  saved  in  Christ,  the  doctrine  of 
God's  eternal  decree  is  held  in  harmony  with 
the  doctrine  of  His  love  to  all  mankind.  His 
gift  of  His  Son  to  be  the  propitiation  for  the 
sins  of  the  whole  world,  and  His  readiness 
to  bestow  His  saving  grace  on  all  who  seek 
it;  that  concerning  those  who  perish,  the 
doctrine  of  God's  eternal  decree  Is  held  In 
harmony  with  the  doctrine  that  God  desires 
not  the  death  of  any  sinner,  but  has  provid- 
ed in  Christ  a  salvation  sufiSclent  for  all, 
adapted  to  all,  and  freely  offered  In  the  Gos- 
pel to  all;  that  men  are  fully  responsible 
for  their  treatment  of  God's  gracious  offer; 
that  his  decree  hinders  no  man  from  accept- 
ing that  offer;  and  that  no  man  is  condemned 
except  on  the  ground  of  sin. 

"Second.  With  reference  to  chapter  10, 
section  3,  of  the  Confession  of  Faith,  that 
it  is  not  to  be  regarded  as  teaching  that  any 
who  die  In  Infancy  are  lost  We  believe  that 
all  dying  in  infancy  are  included  in  the  elec- 
tion of  grace  and  are  regenerated  and  saved 
by  Christ  through  the  Spirit  who  works 
when  and  where  and  how  he  pleases." 

For  years — yes,  for  more  than  a  half  cen- 
tury—the former  church  had  from  time  to 
time  made  overtures  to  the  latter,  looking 
toward  a  union  between  them;  and  with  that 
idea  in  view,  as  I  understand  this  record, 
the  principal  difference  that  existed  between 
them  was  over  the  question  of  Fatalism,  and 
In  order  to  harmonize  their  Confessions 
of  Faith  with  each  other  in  that  regard 
the  amendments  before  stated  were  made. 
Thereupon  steps  were  taken  to  form  this 
union,  and,  as  before  stated,  each  church 
appointed  a  Committee  on  Fraternity  and 
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Union.  These  committees  met,  and  formulat- 
ed and  agreed  upon  the  Joint  report  hereinbe- 
fore bet  out  This  report,  declared,  in  sub- 
stance: That  such  agreement  now  exists 
between  the  system  of  doctrine  contained  In 
the  Confessions  of  Faith  of  the  two  church- 
ed as  to  warrant  this  union — a  union  honor- 
ing alike  to  both.  The  Plan  of  Union  pro- 
yides  that  the  two  churches  "shall  be  united 
as  one  church,  under  the  name  and  style 
of  the  Prebyterlan  Church  in  the  United 
States  of  America,  possessing  all  the  legal 
and  corporate  rights  and  powers  which  the 
separate  churches  now  possess."  It  was  fur- 
ther provided  that  "all  ministers  and  church- 
es included  in  the  two  denominations  shall 
be  admitted  to  the  same  standing  in  the  Unit- 
ed Church  which  they  may  have  held  in 
their  respective  connections  up  to  the  con- 
summation of  the  reunion";  also  "that  the 
boundaries  of  the  several  Presbyteries  and 
Synods  shall  be  adjusted  by  the  General  As- 
sembly of  the  United  Church,  and  the  oflScial 
records  of  the  two  churches  during  the  period 
of  separation  shall  be  preserved  and  held 
as  making  up  the  history  of  the  one  Church." 
This  report  was  duly  adopted  by  the  General 
Assembly  of  each  church,  and  was  by  them 
recommended  to  their  respective  Presbyteries 
for  approval,  which  was  duly  approved  by 
each  in  the  manner  and  form  provided  by 
their  respective  constitutions,  as  before 
stated. 

Counsel  for  respondents  contend  that  this 
record  shows  that  the  creeds  of  the  two 
churches  are  substantially  the  same,  and  that 
there  is  no  real  conflict  between  them.  The 
two  churches,  in  a  constitutional  manner, 
after  years  of  work  and  deliberation,  solemn- 
ly declared  that  they  were  substantially  the 
same,  and  that  the  only  difference,  "Fatal- 
ism" and  "Free  Agency,"  that  separated  and 
held  them  apart,  had  been  removed  by  the 
revision  of  the  Confession  of  Faith  of  the 
Presbyterian  Church  in  the  year  1903.  It 
seems  to  me  that  the  determination  of  that 
question  by  the  decisions  of  the  highest  Ju- 
dicatories of  those  two  churches  should  and 
does  fully  determine  that  question.  It  was 
purely  a  question  of  belief  regarding  spiritual 
matters,  and  in  the  very  nature  of  things  no 
one  can  tell  what  the  religious  convictions  of 
a  man  are  as  well  as  he  can  himself.  The 
good  people  of  these  churches  were  not  feign- 
ing and  trying  to  deceive  each  other  as  to 
'  what  their  beliefs  were  upon  the  question  of 
"Fatalism."  It  seems  to  me  that  the  time, 
place,  and  subject-matter  were  sufficient  In- 
ducements for  them  to  speak  the  truth,  and 
should  remove  every  doubt  as  to  their  sin- 
cerity, when  they  solemnly  declared  that  the 
two  Confessions  of  Faith  were  substantially 
the  same.  This,  alone,  should  constitute  suf- 
ficient reason  for  this  court  to  adopt  the 
decisions  of  the  courts  of  these  churches  up- 
on that  question. 

But,  independent  of  this,  a  creed  or  con- 
fession of  faith  cannot  be  construed  by  the 


I  same  canons  of  construction  with  wbldi  we 
construe  ordinary  written  documents.     One 
of  the  principal  rules  for  construing  wills, 
deeds,  and  other  documents  is  that  all  "words 
and  phrases  used  therein  shall  be  taken  in 
their  plain  or  ordinary  and  usual  sense." 
When   applied  to  the  construction  of   legal 
instruments,  that  is  a  wise  and  helpful  rule 
In   ascertaining  the  intention   and   meaning 
of  the  parties  who  executed  it,  for  the  reason 
they  refer  to  things  and  express  ideas  about 
worldly  matters  with  which  all  are  familiar ; 
but  that  is  not  true  in  spiritual  matters.    No 
one  possesses  actual  knowledge  of  God  and 
His  infinite  wisdom,  and  for  that  reason  but 
few  persons  can  have  the  same  conception  of 
Him  or  of  His  will.    So  it  must  follow  there- 
from that  all  words  and  phrases  spoken  or 
written  of  or  concerning  God  are  understood 
and  interpreted  in  the  light  of  the  conception 
the  reader  or  bearer  of  those  words  has  of 
God  and  of  His  will,  and  when  so  used  and 
interpreted  he  attaches  to  them  the  usual 
meaning  which  is  given  to  them  by  the  per- 
sons who  have  the  same  idea  or  conception 
as  his  own  of  God,  and  with  whom  he  usual- 
ly associates  and  discusses  religious  matters. 
Or,  to  make  my  meaning  plainer,  words  and 
phrases  are  used  to  express  and  convey  ideas 
which  are  transcripts,  images,  or  pictures  of 
images  of  things  we  have  in  mind,  and  when 
applied  to  terrestrial  matters,  such,  for  in- 
stance,  as  contracts   or   other  legal   instru- 
ments,  the  mind   naturally  reverts  to  the 
worldly  matters  which  constitute  the  subject- 
matter  of  the  contract,  about  which  practical- 
ly  all   persons   possess   the   same   common 
knowledge ;  and  for  that  reason,  when  words 
are  used  regarding  such  instruments,   they 
convey  practically  the  same  image,  picture, 
or  idea  to  the  minds  of  all  who  read  or  hear 
the  words  spoken,  and  it  is  for  this  reason 
that  the  rule  Is  upheld  which  requires  courts 
in  the  construction  of  contracts  and  other 
legal  Instruments  to  give  to  the  words  there- 
of their  plain  and  ordinary  meaning.     But 
that  is  not  true  in  religious  matters,  where 
the  words  used  refer  to  spiritual   matters, 
and  present  to  the  minds  of  those  who  use, 
read,  or  bear  them  Images  or  pictures  of  spir- 
itual and  invisible  things  as  they  conceive 
them  to  be,  few  of  whom,  however,  entertain 
the  same  conception  or  idea  of  God,  Christ, 
and  the  Holy  Spirit;    and  for  that  reason, 
when  words  are  used  in  reference  to  spiritual 
matters,  they  convey  to  the  minds  of  those 
who  read  or  hear  them  quite  different  Ideas, 
for  the  reason  that  they  have  not  the  same 
conception  of  those  matters  as  they  have  in 
the  case  of  worldly  matters,  and  consequently 
the  words  used  present  to  the  mind  of  each 
person  the  picture  or  image  of  God  and  a 
transcript  of  His  words  as  they  have  pre- 
viously conceived  Him  and  them  to  be.     To 
all  persons  of  a  particular  sect  the  words  and 
phrases  employed  by  them  in  their  confes- 
sion of  faith,  or  other  doctrinal   matters, 
have  a  particular  or  technical  meaning,  which 
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expresses  their  own  particular  conc^tlons 
and  beliefs  In  spiritual  matters;  but  such 
language  would  fall  to  express  the  concep- 
tions and  belief  of  any  other  religious  sect, 
for  the  reason  that  their  conception  of  spirit- 
ual matters  is  entirely  ditFercnt  from  the  for- 
mer ;  and  this  is  the  reason,  as  before  stated, 
for  the  existence  of  so  many  different  reli- 
gions denominations.  This  same  rule  of  Inter- 
pretation Is  applied  in  the  business  affairs 
of  life.  The  books  are  full  of  cases  which 
show  that  certain  words  and  phrases,  when 
used  In  certain  business  transactions,  have  a 
particular  meaning,  which  is  understood  only 
by  those  who  are  familiar  with  that  particu- 
lar kind  of  business;  and,  If  applied  to  some 
other  business,  they  would  convey  an  entirely 
different  meaning.  This  condition  calls  for 
expert  testimony,  and  no  witness  is  qualified 
to  testify  of  such  matters,  except  when  it  is 
first  shown  that  he  is  familiar  with  that  par- 
ticular class  of  business.  89  It  is  in  religions 
matters.  No  one  is  competent  to  Interpret 
the  words  and  construe  the  confession  of 
faith  of  a  particular  church  without  it  is 
first  shown  that  he  is  a  believer  in  that  doc- 
trine. His  belief  In  spiritual  matters  oc- 
cupies the  same  relative  position  to  the 
knowledge  of  the  expert  in  business  affairs, 
and  without  that  belief  the  former  cannot 
properly  Interpret  the  words  of  the  confes- 
sion of  faith  of  a  particular  church,  any 
more  than  a  witness  without  such  knowledge 
could  testify  as  to  the  meaning  of  tech- 
nical words  used  in  a  particular  business 
transaction.  This  rule  applies  equally  as 
well  to  all,  whether  Judges,  saints,  or  sinners. 
This  being  unquestionably  true,  then  we  may 
have  the  same  word  spoken  In  the  presence 
of  two  or  more  persons  regarding  religious 
matters,  and  each  and  every  one  of  them  may 
attach  a  different  meaning  to  them  and  un- 
derstand the  proposition  stated  differently. 
This  truth  is  recognized  and  acknowledged 
generally  by  all  well-Informed  religious  peo- 
ple, and  is  taught  In  the  Scriptures.  For 
this  reason  it  would  lead  to  erroneous  con- 
dnsions  were  we,  in  the  construction  of 
creeds  and  confessions  of  faith,  to  give  to 
the  words  and  phrases  thereof  the  plain  and 
ordinary  meaning  that  Is  attached  to  them 
in  the  ordinary  affairs  of  life ;  for  by  so  do- 
ing they  would  mean  one  thing  to  the  mem- 
ber of  one  church  and  another  thing  to  a 
member  of  a  dlfTerent  church,  and  Just  so 
long  as  people  have  imperfect  conceptions  of 
God  and  spiritual  matters.  Just  that  long  will 
this  apparent  conflict  In  the  Scriptures  and 
creeds  of  churches  exist,  for  the  reason,  as 
before  stated,  the  language  used  therein  does 
not  express  or  convey  the  same  Idea  alike  to 
all  who  read  or  hear  it  spoken,  but  Is  con- 
strued by  each  individual  and  church  accord- 
ing to  the  correct  or  incorrect  conception  he 
or  it  has  of  God  and  of  heavenly  matters. 
If  his  conception  of  God  Is  that  He  Is,  for 
Instance,  a  personal  God,  then  the  word 
"God"   conveys  to  his  mind   the  image  of 


some  perfect  man;  and,  of  course,  that  con- 
ception or  image  differs  in  the  minds  of  all 
such,  for  the  reason  that  they  do  not  all  have 
the  same  conception  of  what  constitutes  a  per- 
fect man,  but  each  attributes  to  his  own  ideal 
man  the  most  perfect  qualities  and  attributes 
which  his  mind  is  capable  of  conceiving. 
That  being  true,  then  in  all  such  cases  each 
person's  conception  of  God  varies  according 
to  their  various  conceptions  of  what  consti- 
tutes a  perfect  man;  and  the  latter  depends 
largely  upon  his  intelligence,  knowledge,  and 
moral  qualities.  But  these  are  all  formal 
matters  and  have  nothing  to  do  with  true 
religion.  The  fault  rests  with  the  individual, 
and  not  with  religion  or  the  Scriptures ;  and 
my  only  object  in  mentioning  them  was  to 
show  why,  in  my  Judgment,  the  Scriptures 
and  church  creeds  are  misunderstood  by  so 
many  people. 

But  when  we  come  to  Investigate  true  re' 
ligion  and  the  teachings  of  Christ,  we  find 
that  there  is  no  real  conflict,  either  in  the 
Scriptures  or  between  the  two  CJonfessIons  of 
Faith  Involved  In  this  case.  All  teach  sut>- 
Btantially  the  same  great  fundamental  truths, 
and  all  Christians,  regardless  of  the  particu- 
lar church  to  which  they  belong,  believe  In 
those  truths,  some  of  which  are  as  follows: 
The  existence  of  God,  the  Trinity,  the  au- 
thenticity of  the  Bible,  creation,  providence, 
the  fall  of  man,  God's  universal  love  for  all, 
that  Christ  died  for  the  sins  of  the  world, 
that  through  the  atonement  whosoever  will 
may  be  saved,  and  that  all  infants  dying  In 
Infancy  and  all  others  who  never  possessed 
reason,  and  all  who  have  no  knowledge  of 
the  Scriptures,  but  have  led  exemplary  lives 
according  to  their  dim  lights,  will  be  saved. 
Upon  these  matters  all  churches  and  all  Chris- 
tians agree,  and  their  only  differences  grow 
out  of  their  Imperfect  knowledge  of  God  and 
His  plan  of  salvation,  which  has  caused  con- 
fusion in  the  minds  of  many,  leading  them 
to  believe  that  some  formal  and  Immaterial 
matters  are  of  substance  and  are  essential  to 
salvation;  but,  upon  the  other  hand,  the 
Bible  is  so  plain  upon  the  fundamental  prin- 
ciples of  religion  that  no  church  or  member 
thereof  has  ever  been  so  confused  or  so  mis- 
led thereby  as  to  mistake  substantial  matters 
taught  therein  for  formal  or  Immaterial  mat- 
ters, and  for  that  reason  disregard  its  man- 
date. 

When  we  take  this  broad  view  of  the  Scrip- 
tures, and  read  the  two  Confessions  of  Faith 
In  the  light  thereof,  can  there  be  any  possible 
doubt  In  the  minds  of  Intelligent  men  about 
the  identity  of  doctrine  stated  in  the  two? 
If  I  hnd  the  legal  right  to  decide  that  ques- 
tion, which  I  deny,  I  would  not  hesitate  one 
moment  in  answering  It  In  the  negative.  Any 
other  construction  would  seem  to  me  to  be 
too  narrow  and  technical  to  meet  the  broad 
and  useful  purposes  Intended  to  be  accom- 
plished by  their  promulgation.  On  account 
of  the  inestimable  good  which  would  have 
been  done  for  the  church,  religion,  and  the 
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human  family  generally.  It  Is,  In  my  Judg- 
ment, to  be  deeply  regretted  tbat  this  wise 
and  beneficial  union  Is  to  be   disturbed. 

For  the  reasons  hereinbefore  stated,  I  be- 
lieve the  motion  for  a  rehearing  should  be 
sustained,  In  order  that  this  important  case, 
the  most  Important,  In  my  Judgment,  which 
has  ever  been  presented  to  this  court,  may 
be  argued  again. 

LAMM,  J.  (dissenting).  What  I  bare  to 
say  can  be  said  shortly;  for  in  the  face  of 
all  that  has  been  said  pro  and  con  (and  well 
sa^d),  the  furor  scrlbendl  Is  out  of  place. 
While  the  opinions  of  my  learned  Brothers 
GRAVES  and  VALLIANT,  concurred  In  by  a 
majority  of  the  Brethren,  do  not  say  In  so 
many  words  that  legal  church  unions  arc 
Impossible,  yet,  as  read  between  the  lines, 
in  final  effect  they  seem  to  announce  to  the 
several  denominations  of  the  Christian  church 
In  America  a  doctrine  tantamount  to  that 
I  do  not  agree  to  that  doctrine,  by  or  large, 
In  whole  or  In  part.  I  do  not  agree  that  the 
road  to  church  unity  on  the  basis  of  the  es- 
sentials of  Christian  faith  (allowing  flexibil- 
ity and  liberty  of  belief  In  nonessentials)  Is 
laid  with  legal  pitfalls  or  bristles  with  ob- 


stacles well-nlgh  insurmountable.  To  my 
mind  there  are  no  legal  lions  In  the  way  to 
the  affirmanoe  of  this  decree.  I  am  not  will- 
ing to  announce  as  the  solemn  and  final  con- 
clusion of  this  court  that  the  longing,  abid- 
ing, and  great  hopes  of  Presbyterian  church 
unity  are  vain ;  that  the  dreams  of  the  wise 
and  good  In  that  behalf  may  never  come  true. 
The  new  dogma  of  "once  split,  always  split" 
Is  a  heresy  In  logic  and  In  law.  The  Chris- 
tian church,  burst  asunder  centuries  ago  by 
cleavages,  need  not  stay  apart  like  inanimate 
rocks  burst  In  twain  by  heat  or  frost  It 
seems  to  me  the  bounden  duty  of  courts  is  to 
lend  all  the  art  and  reason  of  the  law  to 
smooth  the  way  and  make  the  path  easy  to 
unity  in  endeavor.  Christian  faith,  and  church 
relation ;  and  any  other  view  Is  dreary  and 
unnecessary. 

With  such  predilections,  I  have  read  the 
briefs  of  counsel,  the  opinions  of  the  major- 
ity, the  record  in  the  cause,  and  the  dissent- 
ing opinion  of  my  learned  Brother  WOOD- 
SON. The  propositions  of  law  announced 
and  the  authorities  cited  by  him  have  my  ap- 
proval, and  therefore  I  dissent  from  the 
majority  opinions  and  vote  to  sustain  the 
motion  for  a  rehearing. 
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DOBBS  T.  STATE. 

(Cmirt  of  Chriminal  Appeals  of  Texas.    Oct  13, 
1900.) 

CBiinNAi.  Law   (f   814*)— Ghabqb  Not  Au- 

THOKIZED    BT    EVIDENCE. 

There  being  no  evidence  that  defendant  in 
a  larceny  case  made  any  explanation  of  his  pos- 
session of  the  article,  except  on  the  witness 
stand,  or  that  his  possession  was  challenged, 
or  that  the  circumstances  demanded  a  state- 
ment of  him,  charging  as  to  the  law  if,  when  his 
IKissession^  of  the  article  soon  after  the  theft 
■was  gnestioned,  he  made  an  explanation  of  how 
he  came  by  it,  and  the  state  has  shown  the 
falsity  of  it,  is  error,  requiring  reversal,  where, 
in  view  of  the  facts,  it  may  be  such  charge  was 
calculated  to  lead  the  jur^  to  believe  evidence 
had  been  introduced  tending  to  show  the  fal- 
sity of  defendant's  explanation  on  the  stand,  and 
gave  undue  prominence  to  his  possession. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.   CJent.   Dig.   g!   137^1987;    Dec.   Dig.   { 

Appeal  from  District  Court,  Mason  County ; 
Clarence  Martin,  Judge. 

Will  Dobbs  appeals  from  a  conTlction.  Re- 
versed and  remanded. 

Monrsund,  Moursund  &  Rowe,  for  appellant 
P.  J.  McCord,  ABSt  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  charged  in 
the  district  court  of  Mason  county,  by  In- 
dictment filed  therein  on  the  7th  day  of 
March,  1903,  with  burglary  and  theft;  the 
substance  of  the  charge  being  that  on  the 
night  of  the  25th  of  February  of  that  year 
he  entered  the  smokehouse  of  Dave  Folic  and 
stole  therefrom  certain  personal  property, 
bacon  and  other  hog  meat,  of  the  value  of 
$55.  He  was  convicted  of  the  crime  of  theft 
of  the  value  of  less  than  $50,  and  his  punish- 
ment assessed  at  a  fine  of  $175  and  eight 
hoars'  confinement  in  the  county  Jali. 

The  facts  show  beyond  dispute  that  on  the 
night  of  the  25th  day  of  February  of  last 
year  the  smokehouse  of  Polk  was  entered  and 
a  quantity  of  meat  taken  therefrom.  This 
meat  was  on  the  next  day  discovered  in  the 
town  of  Brady,  and  we  think  the  testimony 
sufficiently  identified  It  This  case  is  largely 
circumstantial.  No  one  claims,  or  pretends, 
to  have  seen  him  at  or  near  the  place  of  the 
theft  As  we  think,  the  record  contains  but 
slight  evidence  connecting  him  with  the  origl- 
nai  taking,  except  in  so  far  as  this  fact  is 
disclosed  and  discovered  by  his  subsequent 
connection  with  the  meat  That  he  sold  this 
meat  in  Brady  the  next  day  to  one  Charles 
Broad  is  shown  beyond  doubt,  and  admitted. 
Appellant  denies  any  connection  with  the  un- 
lawful acquisition  of  the  meat,  or  any  Imowl- 
edge  that  same  bad  been  stolen,  and  claims 
that  he  sold  it  to  Charles  Broad  for  one  Jim 
Pirtle.  The  testimony  of  Broad  lends  some 
support  to  his  contention.  He  says,  among 
other  things,  upon  cross-examination :  "As  to 
whether  he  said  anything,  when  he  went  out, 
to  indicate  his  purpose  In  going  out,  I  think 


he  says,  'Wait  until  I  see.' "  It  is  true  that 
on  redirect  examination  he  stated  that  he 
did  not  claim  that  the  bacon  belonged  to  some 
other  person  than  himself;  but  he  says  as 
well:  "He  did  not  make  any  statement  that 
It  belonged  to  him."  Again  he  says:  "To  the 
best  of  my  knowledge,  Mr.  Dobbs  said  on  this 
occasion:  'I  will  have  to  see  him.' "  Appel- 
lant Introduced  considerable  testimony  tend- 
ing to  prove  an  alibL  This,  however,  does 
not  seem  to  us  to  be  as  conclusive  as  appel- 
lant's counsel  contends.  However,  the  Issue 
was  raised,  and  there  was  much  evidence 
In  support  of  it 

The  court  gave  in  most  respects  an  excep- 
tionally good  charge  in  the  case,  submitting 
both  burglary  and  theft,  and  charging  the 
law  of  principals,  as  well  as  the  law  on  cir- 
cumstantial evidence  and  alibi.  Among  oth- 
er things  the  court  charged  the  Jury  as  fol- 
lows: "If  you  believe  from  the  evidence  that 
the  bacon  and  hog  meat  described  in  the  in- 
dictment had  been  stolen  from  Dave  Polk, 
and  that  recently  thereafter  the  defendant 
was  found  in  possession  of  the  same,  and 
when  his  possession  was  first  questioned  he 
made  an  explanation  of  how  he  came  by  It, 
and  you  believe  that  such  explanation  is  rea- 
sonable and  probably  true,  and  accounted  for 
defendant's  possession  in  a  ma^nner  consistent 
with  his  innocence,  then  you  will  consider 
such  explanation  as  true,  and  acquit  the  de- 
fendant If,  on  the  contrary,  you  believe 
such  explanation  was  unreasonable,  and  did 
not  account  for  defendant's  possession  In  a 
manner  consistent  with  his  Innocence,  or  you 
believe  same  accounted  for  defendant's  pos- 
session in  a  manner  consistent  with  his  in- 
nocence, but  the  state  has  shown  the  falsity 
thereof,  then  you  will  take  the  possession 
of  the  defendant,  together  with  his  explana- 
tion, in  connection  with  all  the  other  facts 
and  circumstances,  if  any,  in  evidence,  and  If 
you  believe  defendant  guilty  beyond  a  reason- 
able doubt  you  will  so  find;  otherwise,  yoa 
will  acquit  the  defendant."  The  court,  also. 
Just  preceding  this  paragraph  of  his  charge, 
after  a  general  definition  of  the  law  of  prin- 
cipals, gave  the  following  Instruction:  "In 
this  case.  If  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant, either  acting  alone  or  with  one  Jim 
Pirtle,  as  a  principal,  as  that  term  is  defined 
to  you  In  the  above  paragraphs  of  this  charge, 
is  guilty  of  the  offense  of  burglary  or  of 
theft  as  charged  in  the  Indictment,  you  will 
find  him  guilty  of  whatever  offense  the  evi- 
dence warrants  (If  any  at  all),  and  assess 
the  penalty  in  accordance  with  the  rules  pre- 
scribed in  this  charge.  On  the  other  hand. 
If  you  find  that  the  defendant  did  not  act 
with  Jim  Pirtle  as  a  principal  In  the  commis- 
sion of  the  offense  charged  In  the  Indictment, 
or  If  you  have  a  reasonable  doubt  as  to  his 
participation  In  the  commission  of  the  offense 
charged  with  Jim  Pirtle,   then  you  are  in- 


•ror  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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structed  that  the  defendant  wonld  not  be 
gruilty  of  any  offense  that  you  might  find  to 
have  been  committed  by  Jim  Pirtle,  If  yon 
find  he  committed  any  offense  whatever." 

There  was  no  evidence  at  all  that  appellant 
made  any  statement  as  to  his  possession  of 
the  property  alleged  to  have  been  stolen, 
that  such  possession  was  challenged,  or  that 
the  circumstances  demanded  or  called  on  him 
for  a  statement,  unless  we  may  say  he  was 
called  on  to  make  a  statement  when  offering 
the  property  for  sale.  In  this  state  of  the 
record  appellant  nrges  that,  considered  es- 
pecially In  connection  with  the  charge  of  the 
court  on  the  law  of  principals,  the  first 
paragraph  of  the  court's  charge  above  quoted 
was  erroneous,  because  (a)  said  charge  was 
misleading  and  not  warranted  by  the  facts 
in  the  case,  In  that  there  was  no  evidence  of 
any  explanation  at  all  having  been  made  by 
the  defendant  when  his  possession  of  the  al- 
leged stolen  property  was  first  called  In  ques- 
tion, and  said  charge  gave  undue  prominence 
to  the  fact  of  the  defendant's  possession  of 
such  property,  and  was  calculated  to  cause 
the  Jury  to  believe  that  the  fact  of  the  de- 
fendant's possession  of  such  proi)erty  was 
alone  sufficient  to  authorize  them  to  convict 
him;  (b)  because  said  charge  was  upon  the 
weight  of  the  evidence,  and  calculated  to 
mislead  the  Jury,  in  that  it  failed  to  define 
the  character  of  possession  necessary  to  be 
proven  by  the  state  In  order  to  warrant  the 
Jury  in  considering  the  mere  fact  of  posses- 
sion as  a  circumstance  in  the  case ;  (c)  said 
charge  is  further  upon  the  weight  of  the 
evidence  in  this  case,  in  that  it  Is  calculated 
to  lead  the  Jury  to  l>elleve  that  evidence  has 
been  Introduced  by  the  state  tending  to  show 
the  falsity  of  the  explanation  made  by  the  de- 
fendant on  the  witness  stand  as  to  bis  pos- 
session of  the  alleged  stolen  property,  there 
l>elng  no  evidence  that  he  made  any  ex- 
planation when  his  possession  of  said  proper- 
ty was  first  called  In  question." 

We  think.  In  substance,  that  the  complaint 
of  counsel  Is  sustained,  both  in  reason  and 
on  authority.  This  direct  question  was  so 
decided  in  the  case  of  Mayfield  v.  State,  23 
Tex.  App.  649,  5  S.  W.  161.  In  that  case, 
where  a  similar  charge  had  been  given,  where 
there  was  no  evidence  on  which  to  base  same, 
Judge  Wilson,  speaking  for  the  court,  used 
this  language:  "It  was  error  for  the  court 
to  Instruct  the  Jury  as  It  did  In  relation  to 
explanations  and  declarations  made  by  de- 
fendant in  relation  to  his  possession,  etc.,  of 
the  alleged  stolen  animal.  There  was  no  evi- 
dence to  warrant  such  Instruction.  No  such 
declarations  or  explanations  were  In  evi- 
dence, and  a  charge  should  be  confined  to  the 
facts  in  evidence."  The  principal  rule  in  this 
case  was  in  terms  approved  in  the  later  case 
of  Lynch  v.  State,  24  Tex.  App.  350,  6  S.  W. 
190,  5  Am., St.  Rep.  888,  where,  among  other 
things,  the  court  say:     "However  correct  a 


principle  of  law  may  be  in  the  abstract.  It 
Is  error  to  give  it  in  charge  where  there 
Is  a  total  want  of  evid«ice  to  support  the 
phase  of  case  to  which  it  is  applied."  Conn 
V.  State,  11  Tex.  App.  890.  "If  the  court 
assumes  and  charges  on  a  theory  not  raised 
or  indicated  by  the  evidence,  it  is  radical 
error  and  fatal  to  a  conviction."  Ross  ▼. 
State,  10  Tex.  App.  455,  38  Am.  Rep.  643; 
Taylor  v.  State,  13  Tex.  App.  184;  Hardin 
V.  State,  13  Tex.  App.  192;  Stewart  y.  State, 
15  Tex.  App.  598;  Boddy  v.  State,  14  Tex. 
App.  528;  Mayfield  v.  State,  23  Tex.  App. 
645,  5  S.  W.  161.  See,  also,  Robinson  v.  States 
22  Tex.  App. -690,  3  S.  W.  736;  Lehman  v. 
State,  18  Tex.  App.  174,  51  Am.  Rep.  29S; 
Pollard  V.  State,  33  Tex.  Cr.  R.  197,  26  S.  W. 
70.  That  the  charge  of  the  court  was  not 
demanded  by  the  facts  in  this  case,  we  think, 
is  obvious.  It  Is  sometimes  said  that  such 
a  charge  should  be  treated  as  harmless  er- 
ror; but,  in  view  of  the  peculiar  facts  of 
this  case,  it  may  be  tliat  such  a  charge  was, 
indeed,  calculated  to  lead  the  Jury  to  believe 
that  evidence  had  been  Introduced  by  the 
state  tending  to  show  the  falsity  of  the  ex- 
planation made  by  the  defendant  on  the  wit- 
ness stand,  and  that  such  a  charge  gave  un- 
due prominence  to  the  fact  of  appellant's  pos- 
session of  such  property.  We  suggest  that 
on  another  trial  the  court  instruct  the  Jury  in 
respect  to  the  character  of  possession  essen- 
tial to  be  proven  by  the  state  in  order  to 
warrant  the  Jury  In  considering  the  fact  of 
such  possession  as  a  circumstance  against 
appellant. 

For  the  error  pointed  out,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  pro- 
ceedings in  accordance  with  the  law. 


CARSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Oct  13, 
1909.) 

Labcent  (J  40*)  —  PROSKCunow  —  Issuxs, 

Pboof,  and  Variance. 

Pen.  Code  1895,  art.  874,  makes  the  steal- 
ing or  felonious  taking  of  any  growing,  stand- 
ing, or  nngatfaered  Indian  com  theft,  and  makes 
any  person  who  shall  feloniously  sever  or  carry 
away  any  soch  com  guilty  of  theft.  Accused 
was  charged  in  an  information  with  unlawfully 
and  fraudulently  stealing  from  the  poRsession  of 
A.  one  bushel  of  com,  of  the  value  of  40  cents, 
and  that  the  offense  was  committed  in  a  county 
named,  upon  a  date  specified.  The  evidence 
showed  that  accused  sold  two  bushels  of  com  for 
50  cents  a  bushel,  that  the  corn  at  the  time 
was  in  the  field  and  ungathered,  that  later  the 
com  was  gathered  by  the  purchaser,  that  the 
com  belonged  to  another  person  than  accused, 
and  that  the  latter  was  not  present  when  the 
com  was  gathered.  Held,  that  the  evidence  did 
not  support  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Dee. 
Dig.  §  40.*] 

Appeal  from  Henderson  County  Court;  J. 
S.  Prince,  Judge. 
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Coy  Canon  was  conylcted  of  theft,  and 
appeals.    Revened  and  remanded. 

J.  A.  McDonald,  for  appellant  F.  J.  Mc- 
Cord,  A88t  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  convicted  on 
a  charge  of  theft,  preferred  against  him  by 
information  In  the  county  court  of  Hender- 
aon  county,  Tex.,  and  his  punishment  as- 
sessed at  a  fine  of  $1  and  80  days'  Imprison- 
ment In  the  county  Jail. 

The  charging  part  of  the  information  is  as 
follows:  "That  Coy  Oarson,  In  the  county 
of  Henderson  and  state  of  Texas,  on  or 
about  the  flr^t  day  of  September,  A.  D.  1908, 
and  anterior  to  the  filing  of  this  information, 
did  then  and  there  unlawfully  and  fraud- 
ulently take,  steal,  and  carry  away  from 
the  possession  of  A.  0.  Vener  certain  cor- 
poreal personal  property  then  and  there  the 
property  of  and  belonging  to  the  said  A.  G. 
Yener,  to  wit,  one  bushel  of  com  of  the 
value  of  forty  cents  in  money,  without  the 
consent  of  the  said  A.  C.  Vener,  and  with 
the  Intent  then  and  there  on  the  part  of  blm, 
the  said  Coy  Carson,  to  deprive  the  said  A. 
C.  Vener  of  the  value  of  said  property,  and 
to  aK>roprlate  the  same  to  the  use  and  bene- 
fit of  him,  the  said  Coy  Carson,  against  the 
peace  and  dignity  of  the  state." 

The  testimony  for  the  state  disclosed  the 
fact  that  about  the  26th  day  of  July,  1908, 
appellant  sold  to  one  J.  H.  Wetherley  two 
bushels  of  com  for  60  cents  a  bushel;  the 
com  at  the  time  being  In  the  com  field, 
which  he  pointed  out  across  the  road  as  be- 
long^lng  to  his  father.  The  evidence  shows 
that  the  com  was  later  gathered  by  Wether- 
1^  and  his  employ^,  and  that  when  sold 
the  com  had  not  been  severed  from  the 
stalks,  and  the  stalks  were  rooted  in  the 
ground,  where  they  were  growing  and  had 
grown.  As  developed,  the  com,  in  fact,  was 
raised  by  one  Vener,  who  was  a  tenant  on 
the  farm  of  one  Putnam.  Appellant  was 
not  present  when  the  corn  was  gathered, 
and  In  fact  had  gone  home  before  any  ef- 
fort was  made  to  reduce  It  to  actual  pos- 
session. These  facts  were  in  substance  de- 
nied by  appellant.  In  the  view  we  have 
taken  of  the  case,  it  becomes  unnecessary  to 
set  out  the  testimony  further. 

Appellant  makes  the  contention  that  the 
prosecution  cannot  be  sustained  on  the  In- 
dictment preferred  against  him  under  the 
facts  of  the  case,  and  this  position,  we  think, 
must  be  sustained.  Article  858  of  our  Penal 
Code  of  1896  Is  as  follows :  "  'Theft'  is  the 
fraudulent  taking  of  corporeal  personal  prop- 
erty belonging  to  another  from  his  posses- 
sion, or  from  the  possession  of  some  person 
holding  the  same  for  blm,  without  his  con- 
sent, with  Intent  to  deprive  the  owner  of  the 
value  of  the  same,  and  to  appropriate  it 
to  the  use  or  benefit  of  the  person  taking." 
Article  874,  which  applies  to  the  case  at  bar. 
Is  in  this  language:  "The  stealing  or  felo- 
niously taking  any  growing  standing  or  un- 


gathered  Indian  corn,  wheat,  cotton,  pota- 
toes, rice  or  other  agricultural  product,  shall 
hereafter  be  deemed  theft;  and  any  person 
who  shall  hereafter  steal  or  feloniously  take^ 
pluck,  sever  or  carry  away  any  Indian  com, 
or  wheat,  cotton,  potatoes,  rice  or  other  agri- 
cultural product,  growing,  standing  or  r»' 
maining  ungatbered  in  any  plantation,  field, 
or  other  ground,  shall,  on  conviction  there- 
of, be  deemed  guilty  of  theft,  and  suffer 
punishment  as  In  other  cases  of  theft"* 

This  last  article  of  the  Penal  Code  has 
been  considered  as  defining  a  particular  form 
of  theft  Under  the  last  article  the  follow- 
ing form  of  indictment  is  recommended  and 
indorsed  as  correct  by  Judge  Wlllson:    "A. 

B.,  on  the day  of ,  A.  D. , 

in  the  county  and  state  aforesaid,  did  fraud- 
ulently take  from  the  possession  of  C.  D. 
certain  growing,  standing,  and  ungathered 
Indian  corn  (or  wheat  cotton,  potatoes,  rice, 
or  other  agricultural  product  naming  such 
product  as  the  case  may  be),  to  wit  (stating 

the  quantity  taken),  of  the  value  of 

dollars,  the  same  being  the  property  of  the 
said  O.  D.,  and  the  same  being  then  and  there 
growing,  standing,  and  remaining  ungather- 
ed in  the  plantation,  field,  and  ground  of  the 
said  C.  D.,  without  the  consent  of  the  said 
C.  D.,  and  with  the  Intent  to  deprive  the 
said  C.  D.  Of  the  value  of  the  same,  and  to 
appropriate  it  to  the  use  and  benefit  of  him, 
the  said  A.  B.  (Conclusion  and  signature. 
See  form  7.)  Substantially  the  same  form  of 
indictment  is  laid  down  by  Judge  White  in 
his  Annotated  Penal  Code.  See  section  1498. 
Ln  article  875  of  the  Penal  Code,  where 
stealing  record  books  or  filed  papers  is  made 
an  offense,  it  has  been  held  that  the  indict- 
ment must  allege  the  partlciflar  lawful  use 
of  the  book  or  paper  sought  to  be  prevented 
by  the  accused  by  stealing  it  As  said  by 
Judge  Hurt  in  the  case  of  Huntsman  t. 
State,  12  Tex.  App.  619:  "There  must  be 
such  an  indictment  so  accusing  the  defend- 
ant of  the  very  crliAe  of  which  he  is  convict- 
ed, to  sustain  the  Judgment,  and  the  want 
of  it  will  not  be  supplied  by  one  charging 
another  offense  by  allegations  which  do  not 
include  that  for  which  the  party  is  con- 
victed." 

Among  other  offices  and  purposes  of  an  in- 
dictment Is  to  advise  a  defendant  of  the  par- 
ticular crime  of  which  he  is  accused,  in  or- 
der that  he  can  be  advised  of  the  nature  and 
character  of  the  charge  against  him,  and  be 
prepared  to  defend  against  It  In  this  case 
It  is  manifest  that  appellant  could  have  been 
convicted  on  proper  evidence  of  theft  com- 
mitted at  any  time  within  the  i>eriod  of 
limitation  and  at  any  place  within  the  lim- 
its of  Henderson  county.  On  the  charge  of 
theft  of  growing  crops  he  could  not  of 
coarse,  have  been  convicted,  except  in  re- 
spect to  crops  growing  on  the  farm  charged 
and  which  were  then  ungathered.  While 
the  defense  la  in  its  nature  largely  tech- 
nical, it  seems  on  authority  and  reason  that 
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It  is  meiitorlons,  and,  If  correct,  mnst  be 
sustained.  The  Indictment  on  Its  face,  of 
coarse,  Is  a  yalid  one,  and,  because  the 
facts  do  not  support  It,  we  cannot,  as  we 
otherwise  would  do,  reverse  and  dismiss 
the  casa  If  the  evidence  on  another  trial 
on  this  Indictment  Is  the  same  as  here  pre- 
sented, the  court  should  Instruct  a  verdict 
of  not  guilty. 

The  Judgment  Is  reversed,  and  the  cause 
Is  .remanded. 


HEATH  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  13, 

1909.) 

HoMioiDV  (I  310»)  —  Trial  —  Instructions  — 
Submission  of  Issue  as  to  Assault. 
In  a  prosecution  for  assault  to  murder, 
there  was  evidence  that  the  person  assaulted 
brousht  on  the  difficulty,  threw  a  rock  at  ac- 
cused, and  then  pulled  a  pistol  and  threatened 
to  kill  him.  Held,  that  this  evidence  necessi- 
tated a  charge  as  to  the  law  of  aggravated  as- 
sault, on  the  theory  that  the  difficulty  was  be- 
gun by  the  prosecuting  witness. 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {S  657-661 ;  Dec.  Dig.  §  310.*] 

Appeal  from  District  Court,  Cass  County; 
P.  A.  Turner,  Judge. 

Garfleld  Heath  was  convicted  of  assault  to 
murder,  and  appeals.  Reversed  and  re- 
manded. 

O'Neal  &  AUday,  for  appellant  F.  J.  Mc- 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  assault  to  murder,  two  years  being  the 
assessed  punishment. 

There  Is  quite  a  lot  of  testimony  In  the 
case  going  Info  minor  details,  but  the  sub- 
stance is  about  as  follows:  Appellant  and 
Floyd  Steger,  the  assaulted  party,  were  cous- 
ins. On  Thursday  nlgbt,  prior  to  the  diffi- 
culty Saturday  evening,  they  were  at  the 
residence  of  a  neighbor,  where  Coy  Steger, 
brother  of  Floyd  Steger;  was  present  Ap- 
pellant had  a  guitar  or  banjo,  which  was 
handed  Coy  Steger  by  appellant  at  Coy  Sieg- 
er's request  Appellant  requested  Its  return. 
Coy  Steger  was  Indifferent  or  slow  about  re- 
turning It,  and  this  brought  up  an  angry 
colloquy.  Coy  Steger  Invited  appellant  to 
light  They  went  out  on  the  gallery,  where 
appellant  was  struck  on  the  head  a  time  or 
two  with  a  stick.  After  leaving  this  place, 
en  route  home,  there  was  another  difficulty, 
in  which  appellant  was  struck  Just  over  the 
eye  with  a  rock,  which  caused  a  painful,  but 
not  a  serious,  wound.  Floyd  Steger  Inflicted 
this  wound.  The  following  Saturday  even- 
ing Floyd  Steger  and  one  Will  Taylor  had 
been  to  a  baseball  ground  two  or  three  miles 
away,  and  in  returning  passed  appellant's 
residence.  Appellant  was  standing  at  his 
bog  pen,  looking  after  bis  hogs,  when  the 
parties  approached.     The  testimony  in  re- 


gard to  the  Immediate  transaction  Is  some- 
what in  conflict— Floyd  Steger  testifying, 
for  the  state,  that  appellant  turned  towards 
him  and  remarked  that  he  wanted  to  com- 
promise matters  in  regard  to  the  previous 
difficulty,  at  the  time  having  his  right  band 
in  his  right  pocket  and  a  rock  in  his  left 
hand;  that  appellant  took  bis  hand  out  of 
his  right  pocket  and  transferred  the  rock 
to  his  right  hand,  which  be  threw  at  Floyd 
Steger,  and  then  approached  him  with  a 
knife  and  cut  him  about  the  face,  in  fact 
Inflicting  several  slight  wounds  about  bis 
face;  and  that  while  they  were  in  this  con- 
dition he  (Floyd  Steger)  pulled  his  pistol, 
firing  two  shots  at  appellant,  one  taldng  ef- 
fect in  appellant's  right  handl,  and  the  other 
entering  his  side.  These  wo^mds  placed  ap- 
pellant in  bed  for  some  time  under  the  treat- 
ment of  a  doctor.  Appellant's  testimony, 
supported  by  the  other  eyewitness,  Taylor, 
is  to  the  effect  that  he  was  attending  to  his 
hogs  at  the  pen  when  the  parties  approach- 
ed, and  that  he  proposed  to  compromise  the 
previous  matters  with  Steger,  who,  in  effect 
declined.  He  says  that  Steger  was  going 
home,  and  in  going  home  both  of  them  had 
to  pass  appellant's  house  where  the  difficulty 
occurred.  Appellant  was  at  the  hog  pen, 
and  looked  like  he  was  letting  down  the 
fence;  that  Steger  said  to  him,  before  reach- 
ing appellant  that  he  and  appellant  had  had 
a  little  trouble,  but  he  did  not  say  at  that 
particular  Juncture  what  he  was  going  to 
do  with  appellant  Steger,  the  assaulted  par- 
ty, was  riding  a  mule.  After  overtaking  this 
witness,  Steger  got  off  the  mule,  and  they 
walked  together;  Steger  leading  his  mule. 
The  road  passed  in  about  25  feet  of  the 
hog  pen.  When  they  reached  the  hog  pen, 
or  opposite  it  they  stopped,  and  appellant 
spoke,  and  said  to  Steger  that  he  wanted  to 
compromise  for  bitting  him  with  a  rock: 
that  Is,  Floyd  Steger  bitting  him  (appellant) 
with  a  rock.  Floyd  turned  his  mule  loose, 
and  threw  bis  hand  into  his  bosom,  and  said: 
"Ood  damn  yon;  you  bad  better  get  away 
from  me,  or  by  God  I  will  kill  you."  At  this 
time  appellant  was  doing  nothing  but  stand- 
ing by  the  fence.  This  witness  said  be  saw 
nothlikg  In  appellant's  hand,  but  would  have 
seen  it  if  he  had  anything,  as  both  hands 
were  hanging  by  his  side.  Steger  tamed 
his  mule  loose,  placed  his  hand  in  his  bosom, 
and  pulled  his  pistol  up,  putthig  the  handle 
of  it  In  sight  Appellant  did  nothing,  and 
told  Steger  he  did  not  want  any  trouble  or 
fuss  with  him;  that  he  wanted  to  compro- 
mise. At  this  Juncture  Floyd  Steger  turned 
his  pistol  loose,  picked  up  a  rock,  and  tiirew 
it  at  appellant,  knocking  off  his  hat  Ap- 
pellant then  threw  something  at  Floyd  Steg- 
er, either  a  rock  or  a  chunk,  bat  failed  to 
hit  him.  Steger  then  ran  up  to  appellant 
and  grabbed  and  hugged  him,  and  went  to 
beating  him  with  his  fist  on  the  head.    Ap- 
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three  times,  as  before  stated,  and  Stager 
shot  appellant  twice,  as  has  been  detailed. 
Appellant  "fell  loose"  at  the  second  shot  and 
Bald,  "Now,  Floyd,  yon  have  done  killed  me, 
don't  shoot  me."  Floyd  Steger  said,  "Yes, 
and  God  damn  yon.  If  I  bad  some  more  balls 
I  would  klU  yon."  The  testimony  of  this 
witness  Is  not  widely  variant,  and  practical- 
ly and  substantially  the  same  as  that  of  ap- 
pellant, who  testified  la  his  own  behalf. 

The  court  gave  the  following  charge:  "In 
this  connection  I  further  charge  you  that  if 
you  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  threw  a 
rock  at  Floyd  Steger,  and  thereby  commenc- 
ed a  difficulty  with  him,  but  If  you  believe 
that  his  purpose  was  simply  to  have  a  fight 
with  said  Steger,  and  to  Inflict  on  blm  some 
Injury  less  than  to  kill,  and  less  than  a  seri- 
ous bodily  Injury  that  may  probably  result 
In  his  deatb,  then  his  right  of  self-defense 
would  not  be  wholly  lost,  but  would  be 
abridged  to  the  extent  that.  If  you  believe 
that  defendant  cut  Floyd  Steger  during  said 
difficulty  to  keep  him  (Steger)  from  shooting 
blm,  and  that  said  knife  was  a  deadly  weap- 
on, then  yon  will  find  the  defendant  guilty 
of  an  aggravated  assault,  even  If  you  be- 
lieve from  the  evidence,  beyond  a  reasonable 
doubt,  that  during  the  difficulty  Floyd  Steg- 
er was  about  to  shoot  defendant  with  a  pis- 
tol, and  defendant  cut  him  with  a  knife  to 
keep  said  Steger  from  shooting  him."  This 
is  the  charge,  as  we  understand,  given  on 
aggravated  assault  It  Is  Insisted  that  this 
was  error,  and  that  the  court  further  erred 
in  not  charging  the  law  of  aggravated  as- 
sault from  another  phase  of  the  case  made 
by  the  facts,  to  wit:  If  Steger  began  the 
difficulty  by  throwing  at  appellant  with  a 
rock,  and  appellant  cut  him  with  a  knife  be- 
fore the  shooting  occurred,  or  just  previous 
to  the  firing  of  the  shots,  that  still  he  would 
not  be  guilty  of  a  higher  offense  than  aggra- 
vated assault.  If  there  was  an  absence  of  a 
specific  Intent  to  kill.  The  testimony  of  the 
defense,  both  by  appellant  and  Taylor,  rais- 
es this  question  squarely;  for  they  testified 
that  Steger  began  the  difficulty  by  throwing 
the  rock,  which  knocked  off  appellant's  hat, 
and  that  they  ran  together,  and  a  knife  was 
used.  It  Is  shown  that  the  knife  was  an 
ordinary  tin-handle  pocketknif  e,  with  a  blade 
from  2  to  2%  inches  in  length  and  very  dull, 
and  the  Injury  was  not  serious  by  means  of 
the  wounds  Infiicted.  The  state's  contention 
Is  that  the  cutting  occurred  before  the  pistol 
was  fired,  by  reason  of  the  fact  that  the 
right  hand  of  appellant,  with  which  be  used 
the  knife,  was  shot  and  put  In  such  condition 
that  he  could  not  use  the  knife  after  the 


i[  occurs  1:0  us  [uai  xnere  were  pernaps 
three  questions  under  the  evidence  to  be  sub- 
mitted, assault  to  murder  and  aggravated 
assault  from  two  standpoints.  Two  of  these 
were'  submitted  by  the  court,  and  the  third 
was  not,  which  has  just  been  mentioned.  If 
appellant  brought  on  the  difficulty,  and  made 
the  attack  with  a  knife  upon  Steger  for  the 
purpose  of  killing  him,  as  contended  by  the 
state,  the  verdict  of  the  jury,  might  be  justi- 
fied from  this  standpoint;  at  least  this  au- 
thorized the  charge  given  by  the  court  sub- 
mitting the  issue  of  assault  with  intent  to 
murder.  The  other  issue  was  submitted  by 
the  court,  as  above  stated.  In  his  charge,  to 
wit:  That  if  appellant  began  the  difficulty 
with  Steger,  but  only  for  the  purpose  of  hav- 
ing a  fight  with  hln),  and  to  Inflict  some  in- 
jury on  him  less  than  killing,  or  such  seri- 
ous bodily  Injury  as  might  end  In  death, 
then  bis  perfect  right  of  self-defense  would 
be  gone,  but  be  would  be  guilty  of  an  ag- 
gravated assault.  But  appellant's  theory  of 
It  was,  supported  by  testimony,  that  Steger 
brought  on  the  difficulty  and  threw  a  rock 
at  him,  then  pulled  his  pistol  on  him  and 
threatened  to  kill  him,  and  that  under  those 
circumstances  the  difficulty  began.  If  from 
the  facts  the  jury  should  find,  and  the  law 
ought  to  be  applied  to  these  facts,  that  Steg- 
er did  begin  the  difficulty  and  started  to 
pull  his  pistol  with  threats  to  kill,  and  pick- 
ed up  a  rock  and  threw  it,  and  knocked  ap- 
pellant's hat  off,  and  appellant  rushed  upon 
him,  and  under  those  circumstances  engaged 
In  the  trouble,  this  would  present  the  issue 
of  aggravated  assault  from  appellant's  view 
of  the  case.  We  are  of  opinion  that  this 
charge  should  have  been  given.  From  appel- 
lant's standpoint  Steger  was  the  aggressive 
party  from  the  beginning,  evidencing  his  in- 
tention by  his  acts  and  statements  to  kill. 
Drawing  his  pistol,  abandoning  the  Idea  of 
shooting,  then  by  returning  his  pistol,  Steger 
seized  a  rock  and  threw  at  appellant,  was 
clearly  an  assault,  and  under  those  circum- 
stances. If  appellant  cut  Steger  not  with  the 
specific  intent  to  kill,  it  certainly  could  be 
no  higher  offense  than  aggravated  assault. 

This  issue  of  the  case  ought  to  have  been 
presented  to  the  jury;  and,  because  it  was 
not,  this  judgment  will  be  reversed,  and  the 
cause  remanded  for  another  trial. 


DEADWETLER  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  13, 
1909.) 

1.  Crihinal  Law  (§  508*)  —  Cohtikuahcb — 
Want  of  Diligence. 

Where  an  indictment  for  violatiDK  the  local 
option  law  was  presented  on  April  16th,  an  ap- 
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plication,  filed  on  the  27  th,  asking  a  continuance 
to  enable  accused  to  procure  apparatus  from 
another  state  used  to  analyze  the  liquor  sold,  to 
ahow  that  it  was  not  intoxicating,  accused  claim- 
ing  it  would  require  10  days  to  procure  the 
apparatus  and  chemist,  was  properly  refused  for 
want  of  diligence,  where  no  effort  was  shown 
by  accused  between  the  16th  and  27th  to  pro- 
cure the  apparatus,  and  no  process  was  Issued 
for  the  chemist. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  U  1335-1341;    Dec.  Dig.  {  S98.*] 

2,  Intoxicatino  Liquors  (g  239*)— Pboseou- 
TiONB— iNSTBucnoNS— Good  Faith. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  an  instruction  that  if  the  jury  believed 
beyond  a  reasonable  doubt  that  accused  sold  in- 
toxicating liquor,  honestly  believing  that  it  was 
not  intoxicating  when  drunk  in  reasonable  quan- 
tities, he  would  not  be  guilty,  sufficiently  pre- 
sented the  question  of  good  faith  and  mistake  of 
fact  by  accused. 

[E>1.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  239.*] 

8.  CsiinNAi.  Law  (|  829*)  —  iNSTBircnoifs — 
Reqokstb— Ghaboes  Axbbadt  Given. 

Requests  which  were  fully  covered  by  the 

court's  charge  were  properly  refused. 
[Ed.    Note.— For    other   cases,    see    Criminal 

Law,  Cent.  Dig.  {  2011 ;   Dec  Dig.  8  829.*] 

4.   JUBT  (S  97*)— COMPKTENOY  OF  JUBOBS. 

It  was  not  error  to  refuse  to  set  aside  the 
jury  In  a  prosecution  for  violating  the  local  op- 
tion law,  because  many  of  the  jurors  were  mem- 
bers of  a  local  option  league,  whose  object  was 
to  enforce  the  laws,  and  some  of  them  had  voted 
for  .local  option,  wbile  others  had  voted  against 
it:  the  officers  not  having  acted  fraudulently  in 
selecting  the  jury. 

[Ed.  Note.— For  other  cases,  see  Jnry,  Cent 
Dig.  §f  431-437 ;    Dec.  Dig.  8  97.*] 

Appeal  from  District  Court,  Marlon  Coun- 
ty;   P.  A.  Turner,  Judge. 

John  Deadweyler  was  convicted  of  vio- 
lating the  local  option  law,  and  he  appeals. 
Affirmed. 

W.  T.  Armlstead,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  This  conviction  was 
for  violating  tlie  local  option  law.  The  evi- 
dence discloses  that  appellant  was  selling 
what  Is  labeled  "Hiawatha."  The  evidence 
Is  conflicting  as  to  whether  It  was  or  was 
not  intoxicating.  The  weight,  perhaps,  of 
the  evidence.  Is  that  It  was  not;  but  there 
is  evidence  that  It  was  Intoxicating.  There 
Is  also  evidence,  which  seems  to  be  uncon- 
tradicted, that  appellant  bought  the  Hiawa- 
tha under  guaranty  from  the  Houston  Brew- 
ety  that  It  was  a  nonlntoxicant,  containing 
alcoholic  properties  of  less  than  2  per  cent, 
and  that  a  sufficient  amount  of  It  could  not 
be  drank  so  as  to  produce  intoxication.  The 
state's  evidence  Is  that  the  liquid  bought 
and  used  was  Intoxicating,  and  this  Is  sup- 
plemented by  evidence  to  the  effect  that 
other  parties  had  bought  liquids  of  similar 
character  from  appellant  which  produced  in- 
toxloatlon,  or  could  do  so.  The  state's  fur- 
ther theory  was  that  the  liquid  sold  and 
used  was  beer,  and  the  effect  on  others  by 


similar  liquid  put  appellant  upon  notice  of 
the  fact  that  he  was  selling  intoxicants. 

Appellant's  application  for  continuance 
was  filed  on  the  27th  of  April.  The  indict- 
ment was  presented  on  the  16th  of  April. 
It  is  alleged  in  the  application  that  he  at 
once,  after  being  indicted,  requested  bin 
attorney  to  prepare  his  case  for  trial;  that 
said  attorney  applied  to  a  chemist  of  the 
Jefferson  Iron  Company,  located  at  Jeffer- 
son, to  make  an  analysis  of  the  "stuff"  that 
be  (appellant)  was  selling  and  offering  for 
sale;  that  this  "stuff,"  as  he  terms  it  was 
known  and  called  "Hiawatha,"  a  temper- 
ance drink;  that  the  proof  will  show  that 
he  only  sold  Hiawatha,  and  sold  it  on  a 
guaranty  that  the  same  was  not  intoxica- 
ting, and  on  an  analysis  showing  only  l'-^ 
per  cent  and  less  than  2  per  cent  of  alcohol 
in  volume;  that  the  stuff  he  sold  to  the  pur- 
chaser. Volley  Nash,  was  Hiawatha,  and. 
came  within  that  guaranty;  that  the  same 
was  not  intoxicating,  and  tliat  Mr.  Cowan, 
the  chemist  mentioned,  was  the  only  chemist 
known  to  affiant  in  that  county  when  ap- 
plied to  to  make  the  analysis;  that  Cowan 
could  not  make  it  for  want  of  a  distillation 
apparatus,  but  stated  he  would  make  it  if 
be  could  get  the  apparatus;  that  said  ap- 
paratus could  only  be  secured  at  Chicago; 
that  at  least  10  days  would  elapse  before 
same  could  be  procured;  that  he  called  on 
the  Houston  Brewing  Company  to  furnish 
their  chemist  Mr.  Pllson,  as  a  witness  in 
his  behalf;  that  Pllson  could  not  be  pres- 
ent at  that  term  of  the  court  until  tlie  fol- 
lowing Monday,  which  would  be  May  5, 
1908,  because  at  the  time  he  Is  alleged  to 
have  been  at  or  near  Abilene,  Tex.,  under 
process  of  court,  to  testify  In  regard  to  the 
analysis  of  Hiawatha;  that  he  expected  to 
prove  by  both  witnesses.  Cowan  and  Pllson, 
that  Hiawatha  did  not  contain  over  2  per 
cent  alcohol  in  volume,  and  hence  not  in- 
toxicating; and  If  he  could  procure  a  post- 
ponement or  continuance  he  expected  to 
have  the  analysis  made  and  the  witnesses  on 
hand  to  testify  at  the  trial.  It  is  furthv  al- 
leged that  his  information  was  that  there 
are  only  a  few  chemists  in  the  state  wlio 
have  made  analyses  of  Hiawatha,  and  that 
he  has  not  had  time  to  procure  any  of  those. 

We  are  of  opinion  that  the  court  did  not 
err  in  overruling  this  application.  There 
were  at  least  10  days  elapsing  between  the 
return  of  the  indictment  and  the  time  the 
application  was  filed,  and  there  is  nothing 
indicating,  in  the  application,  that  any  ef- 
fort had  been  made  to  get  the  distillation 
apparatus  from  Chicago,  or  to  secure  the  at- 
tendance of  the  witness  Pllson.  If  in  fact 
the  apparatus  could  have  been  secured  from 
Chicago  In  10  days,  there  was  time  from 
the  16th  of  April  to  the  27th  of  April  to 
have  secured  it  or  to  take  steps  to  do  so; 
but  so  ten  as  the  record  is  concerned,  there 
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was  no  attempt  to  get  the  apparatus,  and 
nothing  indicating  that  any  attempt  what- 
ever had  been  made  to  have  the  apparatus 
bronght,  nor  was  there  any  process  Issued 
for  Pilson  directed  to  the  point  where  he 
iw«8  said  to  be  in  attendance  upon  court 
He  may  have  been  able  to  have  had  Pilson 
present  had  he  Issued  process.  We  are  of 
opinion  that  there  is  an  utter  want  of  dili- 
gence to  obtain  the  testimony. 

Exception  was  reserved  to  the  fourth  par- 
agraph of  the  charge  in  regard  to  the  ques- 
tion of  good  faith  and  mistake  of  fact.  In 
that  it  does  not  sufficiently  present  that  is- 
sue to  the  Jury.  The  Indicated  paragraph 
is  as  follows:  "If  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant  sold  intoxicating  liquors  to  Volley 
Nash,  but  you  further  believe  that  at  the 
time  of  so  doing  he  honestly  believed  that 
it  w^s  not  intoxicating,  and  would  not  pro- 
duce a  state  of  intoxication  when  drunk  in 
reasonable  quantities,  such  as  the  human 
stomach  will  ordinarily  hold,  then  the  de- 
fendant would  not  be  guilty,  and  you  will 
find  him  not  guilty."  We  are  of  opinion 
this  charge  does  sufficiently  present  that 
question  to  the  Jury. 

Appellant  requested  some  special  instruc- 
tions, which  were  refused,  and  we  think 
correctly.  The  special  requested  instruc- 
tions pertained  mainly  to  the  question  of 
the  amount  of  intoxicating  properties  of  the 
liquid  sold,  as  well  as  appellant's  good  faith 
in  selling  it  Both  questions  were  fully  and 
sufficiently  covered  by  the  court's  charge; 
therefore  It  was  not  error  to  refuse  the  re- 
quested instructions. 

Ai^>ellant  filed  a  challenge  to  the  array  of 
jurors.  These  jurors  were  summoned  by 
the  sherltr  and  his  deputy,  and  were  not  se- 
lected by  the  jury  commissioners.  It  Is 
stated,  that  the  jurors  selected  by  the  offi- 
cers were  members  of  what  is  termed  a 
"Law  and  Order  League,"  or  "Antl  League," 
of  Jefferson,  Tex.,  and  nearly  all  of  them 
from  precinct  No.  S,  and  were  local  option- 
Ists.  Evidence  was  introduced  in  regard  to 
this  motion.  There  is  no  evidence,  as  we 
understand  it  that  the  officers  acted  cor- 
ruptly, unless  it  be  found  in  the  fact  that 
some  of  the  jurors  selected  were  members  of 
the  Law  and  Order  League,  or  had  contrib- 
uted their  influence  and  In  some  instances 
money  In  aid  of  upholding  the  validity  of 
the  local  option  law  in  a  contest  wherein  it 
was  sought  to  set  aside  the  election.  The 
jurors  testified,  those  of  them  who  had  sup- 
ported the  local  option  ticket  or  had  con- 
tributed money,  that  there  was  no  under- 
standing on  their  part  er  on  the  part  of  the 
league,  that  they  would  act  in  any  way  un- 
becoming jurors  In  the  trial  of  local  option 
cases,  and  there  was  nothing  to  Impeach 
their  testimony,  or  contradict  it.  The  mat- 
ter seems  to  have  turned,  so  far  as  the  evi- 


dence ia  concerned,  upon  the  fact  stated  that 
they  had  either  voted  the  local  option  ticket 
or  were  members  of  the  league.  They  testi- 
fied, further,  that  the  league  was  organized 
to  see  that  the  law  was  enforced — ^not  only 
in  local  option  oases,  but  in  all  violations  of 
the  law.  We  are  of  opinion  that  under  the 
circumstances  detailed  by  the  witnesses,  the 
court  was  not  in  error  in  not  setting  aside 
the  jury.  In  addition,  it  may  be  said  that 
the  officers  testified  they  only  selected  men 
whom  they  thought  were  good  citizens  and 
such  as  would  make  good  jurors,  and  it  fur- 
ther seems  that  some  of  these  Jurors  had 
voted  the  antl-prohlbitlon  or  anti-local  op- 
tion ticket;  at  least  were  antl-prohibltlou- 
ists. 

It  Is  contended  the  evidence  is  not  suffi- 
cient. The  evidence  for  the  state  shows 
that  the  liquid  sold  was  capable  of  produc- 
ing Intoxication.  This  was  met  by  appellant 
with  evidence  to  the  effect  that  he  bought 
Hiawatha  under  a  guaranty  that  it  was  a 
nonintoxicant,  and,  so  believing,  he  sold  it 
There  is  a  good  deal  of  testimony,  pro  and 
con,  as  to  whether  or  not  the  drink  would 
produce  intoxication;  that  is,  the  beverage 
that  was  sold  by  appellant  Some  witnesses 
testify  that  the  liquid  they  bought  from 
appellant  was  intoxicating,  while  there  is 
considerable  testimony  from  other  witness- 
es that  they  had  used  a  great  deal  of  it 
and  that  what  they  used  was  not  intoxica- 
ting. These  matters  were  submitted  by 
the  court  to  the  Jury,  and  found  adversely 
to  appellant  We  are  of  opinion  that  under 
the  circumstances  this  court  would  not  be 
justified  In  reversing  the  Judgment. 

Therefore  It  is  ordered  that  it  be  affirmed. 


LAWSHB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  IS, 
»09.) 

1.  Indictment  and  Irfobuattoit  (§  137*)— 
Motion  to  Dismiss— Gbounds— Sufficien- 
cy OP  Showing — Dischaboe  of  Accused. 

A  motion  to  dismiss  the  indictment  on  the 
ground  that  accused  was  brought  into  the  state 
from  Mexico  without  a  proper  warrant  of  ex- 
tradition, supported  by  no  proof  except  bis 
sworn  conclusion  that  the  sheriff  did  not  have 
"legal"  and  necessary  extradition  papers,  war- 
rant, and  authority,  is  properly  denied. 

[Ed.  Note.— For  other  cases,  see   Indictment 
and  Information,  Dec.  Dig.  |  137.*] 

2.  Criminal  Law  (8  1090*)- Appkai/— Reoobd 
—Bill  of  EJxceptions. 

Objections  to  the  court's  action  in  retiring 
the  jury  durinz  counsel's  discussion  of  the  law 
after  the  conclusion  of  the  evidence  are  not 
available  on  appeal,  where  the  matter  is  not 
preserved  by  bill  of  exceptions. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Lew,  Dec.  Dig.  i  1090.  •] 

3.  EJmbezzlement  ({  48*)— Tbial  —  Instbuo- 

TIONS. 

Where  the  employment  and  all  the  transac- 
tions were  continuous,  and  the  proof  raised  no 
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Issue  of  an  embezzlement  of  lees  than  $50,  it 
was  sufficient  to  charge  the  jury  that  the  accus- 
ed could  be  convicted  of  felony  if  the  sum  em- 
bezzled was  in  excess  of  $50,  without  also  char- 
ging that  before  the  jury  could  convict  the  proof 
must  show  an  embe^lement  at  "one  time"  of  a 
sum  exceeding  $50. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Dec.  Dig.  f  48.*] 

4.  Criminal  Law  (J  371*)— Bvidkncb— Oth- 
EB  Offenses— Motive — Intent. 

Evidence  that  one  on  trial  for  embezzlement 
from  one  carrier  was  also  the  agent  of  another 
carrier,  and  that  there  was  also  a  shortage  of 
funds  belonging  to  the  latter,  is  admissible  on 
the  question  of  motive  and  intent. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  830-832;   Dec.  Dig.  i  371.*] 

5.  Embezzlement  (§  43*)-^ADMissiBiLiTr  or 
Evidence— Mattebs  of  Defense. 

Evideuce  showing  ill  will  of  a  person,  not  a 
witness,  towards  the  accused,  and  which  raises 
merely  a  bare  suspicion  that  such  person  took 
the  money  embezzled,  is  properly  rejected  as  im- 
material. 

[£}d.  Note. — For  other  cases,  see  Embezzle- 
ment, Dec.  Dig.  i  43.*] 

Appeal  from  District  Conrt,  Austin  Coun- 
ty;  L.  W.  Moore,  Judge. 

C.  M.  Lawshe  was  convicted  of  embez- 
zlement, and  he  appeals.     Affirmed. 

John  P.  Bell,  for  appellant  F.  3.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  convicted  In 
the  district  court  of  Austin  county  on  Jan- 
uary 15th  of  this  year  on  a  charge  of  em- 
bezzlement, and  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  a  period 
of  two  years.  From  this  Judgment  he  ap- 
peals to  this  conrt,  and  seeks  a  reversal 
thereof  on  many  grounds. 

The  facts,  briefly  stated,  show  that  some- 
thing like  a  year  prior  to  the  26th  day  of 
June,  1906,  appellant  bad  been  station  agent 
of  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas  at  Sealy,  In  this  state, 
and  was  also  agent  for  the  American  Ex- 
press Company  at  the  same  place.  On  the 
last-named  date  P.  G.  Abbey,  who  was  then 
traveling  auditor  for  the  railway  company, 
and  W.  T.  Davis,  who  occupied  a  similar 
position  with  the  American  Express  Com- 
pany, appeared  at  Sealy  to  check  up  appel- 
lant's accounts.  An  examination  of  the  books 
and  accounts  of  these  companies  showed  a 
shortage  to  the  railroad  company  of  $573.86 
and  a  shortage  to  the  express  -company  of 
$170.53.  According  to  the  testimony  of  Da- 
vis, appellant  admitted  the  shortage,  and 
said  to  them  that  they  had  better  telegraph 
for  another  agent;  that  they  then  asked  ap- 
pellant if  he  knew  how  much  he  was  short, 
and  that  he  would  not  tell  at  first,  but  aft- 
erwards said  he  was  short  enough,  and  final- 
ly said  that  he  was  $300  or  $400  short;  that 
immediately  on  entering  the  station  they 
counted  the  money  and  clicks  on  hand, 
which  amounted  to  the  sum  of  $131.93,  which 
they  replaced  in  the  safe,  and  for  the  time 


being  left  appellant  in  charge;  that  during 
the  day  he  left  Sealy,  and  left  the  safe  lock- 
ed ;  that  on  obtaining  the  combination  the 
next  day  they  counted  the  money  in  the  safe 
and  found  $96.0&  The  witness  Davis  testi- 
fied that  In  a  conversation  with  appellant 
he  asked  him  what  had  become  of  the  mon- 
ey, and  was  told  that  he  did  not  know  what 
had  become  of  it,  that  his  family  troubles 
had  been  enough  to  drive  a  man  crazy,  and  ! 
that  he  had  lost  part  of  the  money  playing 
poker,  and  also  said  that  he  had  led  an  aw-  ' 
ful  life.  It  was  admitted  by  appellant  that  | 
he  left  Sealy  on  that  day,  driving  to  a  near-  | 
by  town,  where  he  took  the  train  and  went 
to  Mexico,  where  he  was  subsequently  re- 
captured on  this  charge  on-  July  13,  1906. 
It  was  also  disclosed  by  the  testimony  of 
the  witnesses  named  above  that  they  found 
on  appellant's  cash  book  an  entry  of  $300 
as  having  been  remitted  on  June  21,  190C, 
and  that,  on  bis  attention  being  called  to  It, 
appellant  stated  that  in  truth  the  remittance 
had  not  been  mad&  Appellant,  In  bis  own 
behalf,  testified,  in  substance,  that  almost 
from  the  time  he  went  to  Sealy  to  act  as 
station  agent  shortages  In  his  account  began 
to  appear.  Be  denied  that  he  had  taken 
any  part  of  the  money,  and  testified,  in  sub- 
stance, that  he  had  turned  over  from  the 
beginning  the  larger  part  of  his  salary  to 
make  these  shortages  good,  and  also  testi- 
fied that  during  the  time  he  had  sold  some 
land  which  he  had  in  Kansas  to  help  cover 
the  shortage;  that  this  amounted  to  $100, 
which  he  had  put  in  the  money  drawer ;  and 
that  the  original  draft  was  remitted  to  the 
American  Exchange  National  Bank  of  Dal- 
las for  account  of  the  railway  company.  On 
cross-examination  the  various  deficits  for 
each  month  were  distinctly  shovm  by  the 
witnesses,  and  he  admitted  from  time  to 
time  he  had  covered  up  these  shortages.  His 
statement  of  how  this  was  done  Is  in  this 
language:  "In  making  up  my  report  every 
month,  I  would  place  a  sufficient  number  of 
freight  amounts  In  the  uncollected  list  to 
cover  up  the  shortage  of  the  month  before, 
and  In  that  way  kept  it  covered  from  month 
to  month  as  it  got  larger.  Before  doing  this, 
however,  I  would  place  my  pay  check  in  the 
company's  money  in  an  effort  to  hide  It  that 
way  if  I  conld."  It  was  shown  by  other 
persons  that  a  number  of  employes  about 
the  office  had  access  to  the  cash,  and  liad 
frequently  been  In  the  habit  of  receiving  pay- 
ments for  tickets,  freight  shipments,  and  tel- 
egraph and  express  tolls.  When  arrested, 
appellant  had  a  very  small  amount  of  money, 
less  than  a  dollar,  and  a  meal  ticket  of  val- 
ue less  than  a  dollar. 

1.  The  court.  In  charging  the  Jury,  explain- 
ed to  them  quite  fully  all  the  elements  consti- 
tuting the  crime  of  embezzlement,  and  among 
other  things  submitted  to  them  the  issue  as 
to  whether  appellant  "did  embezzle,  frand- 
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ulently  mlsapplr,  or  convert  to  his  own  use, 
without  the  consent  of  the  said  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Tex- 
as, any  money  belonging  to  said  railway  com- 
pany which  may  have  come  Into  his  posses- 
sion or  be  under  his  care  by  virtue  of  his 
agency  or  employment,  of  the  value  of  $50 
or  over,  and  you  further  believe  that  each 
of  the  four  essential  requisites  of  embezzle- 
ment as  above  set  forth  in  this  charge  have 
been  established  by  the  testimony  beyond  a 
reasonable  donbt,  then  and  In  that  event  you 
will  find  the  defendant  guilty  of  embezzle- 
ment; and  It  you  further  believe,  beyond  a 
reasonable  donbt,  that  the  value  of  the  prop- 
erty embezzled  amounted  to  the  sum  of  $50 
or  over,  then  you  should  convict,  and  assess 
his  punishment  as  before  defined  and  In- 
structed." The  court  also  instructed  the 
Jury  that  If  they  should  believe  beyond  a 
reasonable  doubt  that  the  money  was  em- 
bezzled as  alleged,  yet  If  they  had  a  reason- 
able donbt  as  to  whether  some  person  or 
persons  other  than  the  defendant  took  the 
money,  they  would  acquit  him. 

2.  Among  other  grounds  upon  which  a  re- 
versal Is  sought  Is  the  refusal  of  the  court 
to  set  aside  the  Indictment  and  dismiss  the 
case  on  the  ground,  in  substance,  that  appel- 
lant had  been  arrested  In  Mexico  and  brought 
into  Texas  without  a  proper  warrant  of  ex- 
tradition. This  matter  Is  presented  In  a 
sworn  motion  by  appellaqt,  In  which  he 
avers,  In  substance,  that  he  was  arrested  on 
July  13,  1006,  by  one  Bums,  a  deputy  sher- 
iff of  Austin  county,  Tex. ;  said  Burns  claim- 
ing to  have  a  warrant  and  proper  extradi- 
tion papers  for  the  purpose  of  arresting  him 
on  said  charge.  In  his  motion  he  makes  the 
following  allegation  that  "he  verily  believes 
that  said  Ed.  Bums  did  not  have  the  legal 
and  necessary  extradition  papers,  warrants, 
and  authority  to  arrest  and  forcibly  bring 
defendant  from  Mexico  into  Austin  county, 
Tex.,  on  the  charge  herein  preferred,  or  on 
any  charge  whatsoever."  There  was  no 
proof  adduced  on  this  motion,  nor  are  the 
facts  therein  stated  authenticated  in  any 
manner  or  form.  The  averment  that  "be  be- 
lieved that  Bums  did  not  have  the  legal  and 
necessary  extradition  papers,  warrants,  and 
authority"  was  a  mere  conclusion,  and  cer- 
tainly, in  the  absence  of  proof,  could  not 
have  the  effect  to  arrest  the  proceedings  and 
entitle  appellant  to  a  discharge. 

3.  Again,  It  is  urged  that  the  court  erred, 
after  the  conclusion  of  the  evidence,  In  re- 
tiring the  jury  over  appellant's  protest,  and 
then  announcing  to  counsel  that  he  would 
hear  a  discussion  of  the  law.  If  In  any 
event  this  could  avail  appellant,  the  matter 
Is  not  preserved  by  any  bill  of  exceptions, 
and  the  whole  complaint  rests  merely  upon 
the  statements  contained  in  motion  for  a 
new  triaL 

4.  Again,  it  is  claimed  that  the  court  erred 
in  not  charging  the  Jury  that  before  they 
could  convict  the  proof  must  show  an  em- 


bezzlement at  one  time  of  a  sum  exceeding 
$50.  In  this  connection  it  should  be  stated 
that  Davis  testified  that  be  was  unable  to 
say  precisely  what  character  or  amount  of 
money — checks,  gold,  silver,  or  currency — 
was  taken  by  appellant  at  any  one  time.  Ap- 
pellant's testimony  denying  the  embezzlement 
raised  the  issue  that  the  shortage  occurred 
in  different  months,  and  that  the  first  short- 
age was  in  the  amount  of  $40.  The  proof 
of  the  state  strongly  indicated  that  at  least 
$300  of  the  money  was  embezzled  at  one  and 
the  same  time,  and  also  suggests  that  on  the 
25th  of  June  there  was  taken  from  the  safe 
and  misappropriated  by  appellant  $35.83.  Ex- 
cept for  the  statement  of  appellant  of  a 
shortage  of  about  $40  the  first  month  he  be- 
gan working  for  the  railway  company  at 
Sealy,  there  is  no  other  suggestion  of  any 
particular  amount  either  lost  or  misappro- 
priated. As  authority  for  his  position  and 
insistence,  appellant  refers  us  to  the  cases 
of  Lacey  v.  State,  22  Tex.  App.  657,  3  S.  W. 
343,  and  Cody  v.  State,  81  Tex.  Cr.  R.  183, 
20  S.  W.  398.  We  do  not  believe  that  either 
of  these  cases  are  In  point  here.  The  case 
of  Lacey  v.  State,  supra,  was  a  case  of  theft 
It  there  appeareis  that  there  had  been,  as 
stated  In  the  opinion,  a  series  of  constantly 
recurring  thefts  during  the  month.  The 
record  was  silent  as  to  the  amount  and  value 
of  lumber  taken  on  any  one  particular  oc- 
casion  or  night.  Judge  Hurt,  summarizing 
the  facts,  uses  the  following  language: 
"Hence  we  have  no  fixed  amount  of  lumber 
taken  on  the  night  testified  to  by  the  wit- 
ness, nor  have  we  any  aggregation  of  the 
previous  takings,  so  that  a  due  subtraction 
may  be  made,  and  a  certain  amount  and 
value  taken  on  that  or  any  other  night  fixed." 
The  Cody  Case,  supra,  was  also  a  theft  case, 
where  it  appeared  that  certain  sacks  of  cot- 
ton seed  meal  worth  a  dollar  per  sack  had 
been  taken  on  different  trips  and  occasions 
on  the  same  day,  and  the  court  charged  the 
Jury  that  before  they  could  convict  of  a 
felony  they  must  be  satisfied  beyond  a  rea- 
sonable doubt  that  the  defendant  took  dur- 
ing one  day  a  sufficient  amount  of  cotton 
seed  meal  to  the  value  of  $20  or  over.  The 
charge  Is  considered  objectionable,  among 
other  things,  because  "It  Is  to  be  observed, 
however,  that  whether  It  is  one  continuous 
transaction,  or  distinct  and  separate  transac- 
tions, is  a  question  for  the  Jury,  and  It  can- 
not arbitrarily  be  fixed  by  the  court  at  one 
day,  or  at  any  other  definite  period."  These 
cases  are  based  on  the  fact  that  In  theft  It 
Is  the  fraudulent  asportation  or  taking  from 
the  owner  which  constitutes  the  offease. 
Here  it  Is  not  the  mere  receipt  or  manual 
handling  of  the  funds  or  money  that  consti- 
tutes the  offense.  Under  the  evidence  appel- 
lant was  entitled  to  receive  the  money,  and  it 
Is  for  Its  fraudulent  appropriation  when  so 
received  by  virtue  of  his  agency  that  he  Is 
amenable  to  law.  The  testimony  shows  that 
the  receipts  of  the  office  ran  from  $1,200  to 
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|1,800  per  month.  The  aggregate  shortage 
Is  shown  to  be  a  sum  largely  In  excess  of 
$500.  The  proof  strongly  supports  the  con- 
tention that  the  $300  for  which  credit  had 
been  taken  on  the  2lBt  day  of  June,  on  his 
cash  boolc,  and  no  remittance  had  been  made 
therefor,  was  on  that  day  and  time  appro- 
priated by  him.  Under  the  facts  of  this  case, 
we  think  It  was  not  Incumbent  for  the  court 
to  do  more  than  instruct  the  Jury,  as  he  did 
do,  it  the  sum  taken  and  misappropriated 
was  In  excess  of  $50,  he  could  be  convicted 
as  for  a  felony,  and  his  punishment  assessed 
accordingly.  The  employment  and  all  the 
transactions  were  continuous,  nor  was  the 
issue  of  an  embezzlement  of  less  than  $50 
raised.  Taylor  t.  State,  29  Tex.  App.  503,  IG 
S.  W.  302. 

6.  Again,  It  is  complained  that  the  court 
erred  in  admitting  in  evidence  the  testimony 
of  the  witness  Davis  as  to  the  fact  that  ap- 
pellant was  the  agent  for  the  American  Ex- 
press Company,  and  also  that  there  was  a 
shortage  in  the  accounts  of  this  company. 
When  this  testimony  was  offered,  the  court 
distinctly  told  the  Jury  at  the  time  that  It 
was  admitted,  not  for  the  purpose  of  show- 
ing another  offense,  but  solely  and  wholly 
on  the  question  of  showing  motive  and  in- 
tent, and  that  the  Jury  would  be  so  instruct- 
ed. In  pursuance  of  this  statement  the  court 
did  in  his  general  charge  thus  instmct  the 
Jury:  "The  shortage,  if  any,  of  the  money 
belonging  to  other  companies,  was  admitted 
in  evidence  only  for  the  purpose  of  showing 
the  Intent  of  the  defendant,  if  it  does  so, 
and  was  not  admitted  for  the  purpose  of 
showing  the  guilt  of  this  defendant  of  any 
other  money  belonging  to  such  other  com- 
panies, and  you  will  not  consider  it  for  any 
such  purpose."  We  think  there  was  no  er- 
ror In  admitting  this  testimony. 

6.  Again,  on  the  trial  appellant  offered  in 
evidence  bis  own  testimony  and  the  testi- 
mony of  other  witnesses  to  the  effect,  in 
substance,  that  one  Elliott,  employed  by  the 
company  at  Sealy,  bad  threatened,  in  the 
event  appellant  superseded  him  with  another 
employe,  to  get  even  with  defendant,  and 
that  he  would  fix  matters  so  he  would  be 
sent  to  the  penitentiary.  The  evidence  shows 
that  Elliott  quit  the  service  of  the  Missouri, 
Kansas  &  Texas  Railway  C!ompany  of  Texas 
on  the  Ist  day  of  May,  1906,  and  never  re- 
turned. There  is  no  evidence  in  the  record 
that  Elliott  was  charged  with  the  custody 
of  this  money,  or  that  he  was  under  any  ob- 
ligation for  its  safe-keeping,  though  It  does 
show  that  on  frequent  occasions  he  collected 
money  and  had  more  or  less  unrestricted  ac- 
cess to  the  cash  received  from  day  to  day. 
Appellant  also  testified  that  he  had  never 
spoken  to  any  one  during  any  of  these  months 
about  any  shortage,  though  it  appears  from 
his  testimony  that  he  made  complaint  and 
desired   Elliott's  removal,  and  also  that  on 


one  occasion  he  asked  that  the  combination 
of  the  safe  be  clianged.  In  this  state  of 
the  record  the  court  instructed  the  Jury  as 
follows:  "If  yon  should  believe  beyond  a 
reasonable  doubt  that  said  money  was  em- 
bezzled as  alleged,  yet  if  you  have  any  rea- 
sonable doubt  whether  some  person  or  per- 
sons other  than  this  defendant  did  take  said 
money,  yon  will  acquit"  It  is  not  believed 
that  the  personal  animosity  or  ill  will  of 
Elliott  towards  appellant  could  in  any  event 
be  a  controlling  factor  in  the  case.  He  was 
not  a  witness,  and  bis  personal  relations 
with  appellant  are  not  material.  Nor  Is 
there  any  showing  in  appellant's  testimony 
that  In  fact  Elliott  ever  took  any  money,  or, 
if  so,  when  and  how  much.  At  most  the 
testimony  raises  a  bare  suspicion.  Even  if 
admissible,  the  rejection  of  this  testimony 
was  not  of  such  importance  as  could  or  would 
in  the  nature  of  things  have  changed  the  re- 
sult 

There  are  some  other  matters  presented, 
which,  we  think,  are  not  of  such  importance 
as  to  demand  discussion. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  conviction  is  affirmed. 


LEON  MERCANTILE   (30.  v.  ANDERSON 

et  aL 

(Court  of  OivU  Appeals  of  Texas.     Jane  19, 

1909.     Rehearing  Denied  Oct  16,  1909.; 

1.  iNTOXICATirtO    LiQUOBS    (J    108*) — LiCESSES 
— FOEFBITDBB— PAKTIES. 

An  agreement  between  a  nonresident  of  a 
county  and  a  resident  that  the  latter  shoald 
obtain  in  his  name  a  liqaor  license,  and  that 
the  business  should  belong  to  the  former,  maile 
to  evade  the  law  against  the  granting  of  li- 
censes to  nonresidents,  is  contrary  to  law;  and 
the  license  issued  may,  at  the  election  of  the 
state,  be  canceled,  but  an  individual  in  bis  pri- 
vate capacity  may  not  enforce  the  forfeiture. 
[Ed.  Note.— For  other  cases,  see  Intoxicatins 
Liqnora,  Dec.  Digi  i  108.*] 

2.  Judgment  (8  785*)— Lien— Pbopebty  Sub- 
ject—Claims  OP  Thikd  Pebbon. 

Plaintiff  obtained  a  judgment  against  a 
saloon  keeper  on  a  debt  antedating  his  license. 
The  license  was  procured  under  an  agreement 
between  the  licensee  and  a  third  person,  who 
provided  the  money  and  who  owned  the  busi- 
ness. The  judgment  creditor  bad  no  notice  of 
the  agreement  with  the  third  person,  nor  of  the 
third  i>erson's  ownership  of  the  license,  except 
such  as  might  be  inferred  from  his  occupancy  of 
the  building  and  conduct  of  the  business.  Heli, 
that  the  jud^ent  creditor  was  not  a  lienholder 
for  value  without  notice  of  the  third  person's 
ownership  of  the  license,  and  he  could  not  talce 
it  in  satisfaction  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  S  785.*] 

Appeal  from  District  Court,  Freestone 
County;   h.  B.  Cobb,  Judge. 

Proceedings  by  the  Leon  Mercantile  Com- 
pany for  the  satisfaction  of  a  Judgment  by 
Issuing  execution  on  a  liquor  dealer's  li- 
cense   issued    to    the   Judgment   debtor,  in 
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Wm.  Watson  and  Jno.  A.  Newsome,  for 
appellant.    D.  T.  Garth,  for  appellees. 

BOOKHOUT,  J.  Appellant,  Leon  Mer- 
cantile Company  (Incorporated),  recovered 
judgment  against  one  T.  H.  Smith  in  the 
county  court  of  Leon  county,  Tex.,  on  the 
8th  day  of  January,  A.  D.  190T,  for  $888.40. 
Execution  was  Issued  on  the  2d  day  of  Sep- 
tember, A.  D.  1907,  and  returned  nulla  bona. 
Alias  execution  was  issued  on  said  judg- 
ment to  Freestone  county,  Tex.,  on  the  16th 
day  of  September,  A.  D.  1007,  and  it  was 
placed  in  the  hands  of  the  sheriff  of  said 
county  of  Freestone,  who  on  the  1st  day  of 
October,  1907,  levied  upon  a  liquor  dealer's 
license  Issued  by  the  authorities  of  Free- 
stone county  to  T.  H.  Smith.  D.  J.  Ander- 
son filed  an  affidavit  and  bond  for  a  trial 
of  the  right  of  property  to  the  same,  and  a 
trial  resulted  in  judgment  In  favor  of  the 
claimant,  Anderson,  and  defendant  appeals. 

There  is  neither  a  statement  of  facts 
nor  bill  of  exceptions  in  the  record.  The 
trial  judge  filed  conclusions  of  fact  and 
law  as  follows:' 

"Conclusions  of  Fact  and  Law. 

"Leon  Mercantile  Co.  y.  D.  3.  Anderson  et  al. 

"No.  3,737,  District  Court,  Freestone 

County. 

"Suit  to  try  the  right  of  property  In  retail 
liquor  dealer's  license  Issued  to  T.  H.  Smith 
In  Freestone  county,  under  Laws  of  1907, 
levied  on  in  execution  out  of  county  court 
of  Leon  county,  upon  judgment  in  favor  of 
plaintiff  against  Smith  on  debt  antedating 
the  license.  Defendant  claimed  the  license 
on  the  ground  that  he  provided  the  money 
to  pay  Ur  same,  and  that,  though  In  Smith's 
name,  the  license  was  his  property,  and  the 
business  conducted,  that  of  retail  liquor 
dealer,  was  his.  The  plaintiff  replied  that 
defendant  was  a  citizen  of  Navarro  coun- 
ty, and  hence  incompetent  to  own  the  li- 
cense, and  was  estopped  to  claim  same 
against  plaintiff's  levy. 

"The  facts  are  that  in  July,  1907,  T.  H. 
Smith,  by  proceeding  in  his  name,  institut- 
ed by  an  attorney  employed  by  defendant, 
procured  the  license,  it  being  agreed  between 
him  and  defendant  that  the  license  should  be 
so  procured,  as  I  infer  and  find,  to  evade 
the  law  against  the  grant  of  license  to  non- 
residents of  the  county,  and  that  the  busi- 
ness should  be  defendant's,  and  the  licensee. 
Smith,  to  be  engaged  as  his  employs  in  the 
business.  Smith  owed  the  plaintiff,  and  the 
debt  bad  t)een  put  in  judgment,  in  the  sum 
of  $888.40,  and  alias  execution  on  said  judg- 
ment was  on  the  Ist  day  of  October,  1907, 


procure  and  to  pay  for  the  license,  -and  own- 
ed the  business  carried  on  under  the  li- 
cense in  said  Smith's  name,  and  spent  about 
three  days  In  each  week  in  the  saloon  and 
in  charge  of  the  business,  at  which  times 
Smith  was  absent,  while  Smith  had  charge 
the  other  days  in  the  week.  Anderson  was, 
in  actual  charge  and  possession  of  the 
business  and  license  when  the  levy  was 
made.  Plaintiff  had  no  notice  of  the  agree- 
ment of  defendant  with  Smith,  nor  of  de- 
fendant's ownership  of  the  license,  except 
such  as  might  be  inferred  from  his  occu- 
pancy of  the  house  and  conduct  of  the  busi- 
ness at  the  time  of  the  levy, 

"Conclusions    of    Law. 

"The  agreement  of  defendant  and  Smith 
was  contrary  to  law,  and  the  license  was 
open  to  cancellation  in  any  proper  action 
taken  in  the  name  of  the  state. 

"The  plaintiff  was  not  a  lienholder  for 
value,  without  notice  of  defendant's  owner- 
ship of  the  license,  and  therefore  could  not 
take  defendant's  property  to  pay  Smith's 
debt. 

"As  the  state  did  not  elect  to  forfeit  the 
license,  the  plaintiff  in  Its  private  action 
[could  not]  enforce  the  penalty  of  violated 
law  and  take  the  benefit  of  the  state's  non- 
action. L.  B.  Cobb,  Judge.'' 

These  conclusions  of  law  announce  cor- 
rect propositions,  and  are  adopted  by  this 
court. 

The  judgment  is  affirmed. 


BLAIR  V.  BRBEDINQ  et  al. 

(Court  of  Civil  Appeals  of  Texas.     June  12, 

1909.     On  Motion  for  Rehearing, 

Oct.  13,  1909.) 

On  Motion  for  Rehearing. 

1.  MoRTOAOES  (§  459*)— FoBECLOsuBE— Proof 
OF  Execution— Necessitt. 

In  foreclosure,  a  general  denial  is  sufficient 
to  require  proof  of  the  execution  of  the  mort- 
gage, where  it  is  alleged  in  the  pleadings,  or 
shown  by  the  evidence,  that  the  original  has 
been  lost  or  destroyed. 

[Ed.   Note. — For  other  cases,   see  Mortgages, 
Cent.  Dig.  i  1344;   Dec.  Dig.  S  459.*] 

2.  Witnesses  (g  145*)— Competenot. 

Where  mortage  notes  were  given  to  platn- 
tifTs  husband,  since  deceased,  in  payment  for 
a  restaurant,  sold  while  plaintiff  and  decedent 
were  husband  and  wife,  so  that  the  notes  and 
mortgage  were  presumably  community  property, 
and  plaintiff  sues,  as  owner  of  one-half  of  the 
community,  to  foreclose,  proof  by  her  of  the  ex- 
ecution of  the  mortgage  was  not  subject  to  the 
objection  that  she  was  disqualified  by  reason  of 
bemg  an  heir  and  representative  of  her  de- 
ceased husband. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  {  145.*] 
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againsi  e.  ai.  ni&iT  ana  oiners.  juagmeut 
for  plaintiffs,  and  defendant  Blair  appeals. 
AflSrmed. 

Stevens  &  Pickett,  for  appellant  Mar- 
shall &  Marshall,  for  appellees. 

McMEANS,  J.  Eddie  Breeding,  joined  by 
her  husband,  R.  E.  Breeding,  brought  this 
suit  for  herself  and  as  next  friend  for  Whit- 
field P.  Murphy,  a  minor,  against  F.  M.  Blair, 
upon  four  promissory  notes,  aggregating  $800, 
with  interest  thereon  at  the  rate  of  8  per 
cent,  per  annum  from  December  8,  1004,  and 
for  attorney's  fees,  and  to  foreclose  a  mort- 
gage on  land  In  Liberty  county,  given  to  se- 
cure the  payment  of  said  notes.  Upon  an  al- 
legation of  plaintiffs'  petition  that  W.  F. 
Blair,  the  C.  R.  Cummlngs  Lumber  Company, 
and  C.  R.  Cummlngs  Export  Company  were 
cutting  and  removing  the  timber,  saw  logs, 
and  other  natural  growth  from  the  mortgag- 
ed land,  whereby  the  land  was  being  greatly 
injured  and  depreciated  in  value,  these  par- 
ties were  made  defendants  to  the  suit  The 
defendants  answered  by  general  denial,  and 
defendant  F.  M.  Blair  pleaded  certain  de- 
fensive matter  which  is  immaterial  to  any 
issue  raised  by  the  assignments  of  error  and 
need  not  be  set  out..  The  case  was  tried  by 
the  court  without  a  jury,  and  a  judgment  ren- 
dered in  favor  of  the  plaintiffs  against  F.  M. 
Blair  for  the  amount  of  the  principal  and 
interest  of  said  notes  and  for  attorney's  fees, 
and  against  all  said  defendants  foreclosing 
the  mortgage  lien  on  said  land.  From  this 
judgment,  the  defendant  F.  M.  Blair  alone 
has  appealed. 

The  evidence  shows  that  the  notes  and 
mortgage  were  held  by  William  P.  Murphy, 
who  was  the  father  of  the  minor,  Whitfield 
P.  Murphy,  and  the  former  husband  of  the 
plaintiff,  Eddie  Breeding,  and  that  the  same 
were  the  community  property  of  said  Wil- 
liam P.  Murphy  and  his  said  wife.  Murphy 
died,  and  his  widow,  the  said  Eddie,  married 
the  plaintiff,  R.  E.  Breeding,  who  joins  her 
in  this  suit  The  mortgage  was  not  entitled 
to  registration,  because  not  acknowledged; 
but  It  was  in  fact  recorded  in  the  record  of 
mortgages,  etc.,  of  Liberty  county.  After  be- 
ing BO  recorded  it  was  lost,  and  although  dili- 
gent search  for  it  was  made  it  could  not  be 
found.  A  certified  copy  of  the  mortgage,  tak- 
en from  the  record,  after  proof  of  loss  of 
the  original  was  made,  was  offered  in  evi- 
dence. This  was  objected  to  on  the  ground 
that  the  mortgage  was  not  proven  in  the 
manner  prescribed  by  law.  The  plaintiffs 
then  undertook  to  prove,  by  Mrs.  Eddie  Breed- 
ing, the  execution  of  the  mortgage  by  F.  M. 
Blalr,  and  she  wag  permitted,  over  the  ob- 
jections of  defeo^  ptB,  to  testify  that  she 
WM  preaent  wijej.  ^Jte  transaction  between 
WUllam  P.  ifurpL      *^0t  former  husband,  and 


mortgage  sne  saw  itiair  execute,  ana  lesu- 
fled  that  the  original  came  into  her  posses- 
sion after  Murphy  died. 

Appellant's  first  assignment  of  error  com- 
plains that  the  court  erred  in  permitting  Mrs. 
Breeding  to  testify  to  the  matters  above  set 
out,  on  the  ground  that  "it  appeared  that  she 
was  the  widow  of  William  P.  Murphy,   de- 
ceased, and  that  she  was  an  heir  and  legal 
representative  of  the  estate  of  the  said  Wil- 
liam Murphy,  and  was  interested,  as  sach 
heir  and  legal  representative,  in  the  transac- 
tion inquired  about  between  her  said  deceas- 
ed  husband,   William   Murphy,   and   F.    M. 
Blair,  and  that  she  was  not  a  compet«it  wit- 
ness to  testify   to   said  transaction."    Tbe 
mortgage  was  alleged  to  have  been  executed 
by  F.  M.  Blair.    There  being  no  plea  of  non 
est  factum,  no  proof  of  execution  was  neces- 
sary as  to  him.     Rev.   St   1895,  art  1265; 
Chator  v.  Brunswick,  etc.,  Co.,  71  Tex.  500, 
10  S.  W.  250 ;  Fisher  v.  Bowser,  1  Posey.  Un- 
rep.  Cas.  346.    The  original  mortgage  was  ad- 
missible in  evidence  as  against  F.  M.  Blair 
without  proof  of  its  execution;  and,  the  orig- 
inal having  been  lost  secondary  evidence  was 
admissible  to  prove  its  contents.     The  most 
satisfactory  evidence  of  this  character  was  a 
copy  of  the  original  mortgage.    Admission  of 
the  testimony  of  Mrs.  Breeding  that  the  copy 
offered  was  identical  with  tbe  original,  which 
came    into    her   possession    after    Murphy's 
death  and  which  was  subsequently  lost,  was 
admissible  as  identifying  it  as  a  true  copy  of 
the  original,  and  was  not  .In  contravention  of 
the  provisions  of  article  2302,  Rev.  St  1895, 
which  prohibits  parties  to  suits  from  testify- 
ing to  statements  or  acts  of  a  decedent  aris- 
ing out  of  transactions  with  such  decedait 
Choate   v.  Huff,  4  Wlllson,  Civ.  Cas.  Ct  App. 
S  281,  18  S.  W.  87.    Proof  of  the  execution  of 
the  mortgage  was  necessary  only  as  to  the  de- 
fendants other  than  F.  M.  Blair,  and  they 
only  can  complain  of  the  character  of  the 
testimony  admitted  by  the  court  to  make  such 
proof;  and,  they  not  being  parties  to  this  ap- 
peal, the  objection  cannot  be  made  for  them 
by  appellant    The  assignment  is  overruled. 

'VNIiat  we  have  above  said  disposes  of  tbe 
second  and  other  assignments  of  error  ad- 
versely to  appellant  There  being  no  reversi- 
ble errors  presented  in  the  assignments,  the 
judgment  of  the  court  below  Is  affirmed. 

Atfirmed. 

On  Motion  for  Rehearing. 

On  further  consideration  we  are  of  the 
opinion  that  we  were  in  error  in  holding  that 
proof  of  tbe  execution  of  the  mortgage  was 
not  necessary  as  to  defendant  Blair.  It 
seems  to  be  tbe  rule  that  a  general  denial  is 
sufficient  to  require  proof  of  the  execution 
of  such  an  instrument  when  sued  upon, 
where  it  Is  allied  in  the  pleadings  or  shotra 
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by  fh«  evidence  that  the  original  has  been 
lort  or  destroyed.  Railway  Co.  v.  McAnulty, 
7  Tex.  Civ.  App.  821,  26  S.  W.  415;  Ersklne 
T.  Wilson,  20  Tex.  79;  Robinson  t.  Brlnson, 
20  Tex.  438;  Hampshire  v.  Floyd,  39  Tex.  105. 
Having  taken  the  view  that  It  was  not  nec- 
essary for  the  plaintiff  to  prove  the  execu- 
tion of  tlie  mortgage,  and  that  there  was  no 
error  In  the  manner  of  proving  its  contents, 
we  did  not  think  it  necessary  to  pass  upon 
the  competency  of  the  plaintiff  Eddie  Breed- 
ing to  testify  to  the  execution  of  the  mort- 
gage. Upon  discovering  our  error  in  holding 
that  proof  of  execution  was  unnecessary  un- 
der the  circnmstances,  and  under  the  mis- 
taken idea  that  Mrs.  Breeding  was  not  a 
competent  witness  to  prove  the  execution  of 
the  mortgage,  we  granted  appellant's  motion 
for  a  rehearing,  and  ordered  that  the  Judg- 
ment be  reversed  and  the  cause  remanded. 

Upon  further  consideration,  and  after  as 
thorough  search  of  the  authorities  as  we  have 
bad  time  to  make,  we  have  concluded  that 
Mrs.  Breeding  was  competent  to  testify,  and 
that  the  execution  of  the  mortgage  was  es- 
tablished by  her  evidence,  or  at  least  her  tes- 
timony was  not  obnoxious  to  the  objection 
urged  against  It  that  she  was  incompetent 
because  "she  was  an  heir  and  legal  representa- 
tive of  the  said  Wm.  P.  Murphy,  deceased." 
It  appears  from  the  evidence  that  the  notes 
were  given  by  Blair  to  Murphy  in  payment 
for  a  restaurant  owned  by  Murphy  in  Louisi- 
ana and  sold  by  him  to  Blair,  and  that  the 
same  were  secured  by  the  mortgage  in  ques- 
tion. Murphy  and  Mrs.  Breeding  were  hus- 
band and  wife  at  the  time  of  the  sale,  and 
the  notes  and  mortgage  presumptively  were 
community  property.  The  suit  was  not  by 
her  as  executrix  or  administratrix,  nor  as  a 
qualified  survivor  imder  the  statute;  nor  did 
she  assert  any  right  in  the  notes  and  mort- 
gage as  an  heir  of  her  deceased  husband,  or 
as  a  representative  of  his  estate;  nor  did  she 
sue  as  next  friend  for  the  minor,  Whitfield  P. 
Murphy,  as  we  erroneously  stated  in  the  be- 
ginning of  the  opinion — the  minor  suing  by 
R.  E.  Breeding  as  next  friend — ^but  she  sued 
in  her  own  right  as  the  owner  of  one-half  of 
tbe  community.  No  objection  was  made  that 
as  coplaintiff  of  the  minor  beir  she  was  in- 
competent to  make  proof.  Under  the  rule 
laid  down  by  the  following  authorities,  we 
bold  that  proof  by  her  of  the  execution  of 
the  mortgage  did  not  come  within  the  prohi- 
bition of  the  statute,  or,  at  least,  was  not 
subject  to  the  objection  tliat  she  was  dis- 
qualified to  testify  by  reason  of  being  an  heir 
and  representative  of  the  estate  of  her  de- 
ceased husband.  Wilmurtb  v.  Tompkins,  22 
Tex.  Civ.  App.  87,  63  S.  W.  833;  Harris  v. 
Warllck  (Tex.  Civ.  App.)  42  S.  W.  356:  Evans 
T.  Scott  (Tex.  Civ.  App.)  97  S.  W.  116;  Field 
V.  Field,  39  Tex.  Civ.  App.  1,  8T  S.  W.  726; 
Newton  V.  Newton,  77  Tex.  508,  14  S.  W.  157; 
Wootters  v.  Hale,  83  Tex.  563,  19  S.  W.  134. 


We  think  that  an  order  granting  appel- 
lant's motion  for  a  rehearing,  and  reversing 
the  Judgment  and  remanding  the  cause,  should 
be  set  aside,  and  that  his  motion  for  rehear- 
ing should  be  refused;  and  upon  our  own  mo- 
tion It  has  been  so  ordered. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS  v. 
MITCHAM.t 

(Court  of  Civil   Appeals  of  Texas.     June  19, 

1909.     On  Motion  for  Rehearing  Oct.  16, 

1909.) 

1.  RAILBOADS   (i   400*)— INJUKIES   TO    Pebsor 

ON  Tback— Discovered  Pebil. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  pedestrian  on  the  track  struck  by 
a  train,  the  issue  of  discovered  peril  held,  under 
the  evidence,  for  the  jury. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Dec.  Dig.  i  400.*] 

2.  RAILBOADS  (8  390*)— Injusies  to  Pebson 
OH  Tback— Contbibutobt  Neoligence. 

A  person's  contributory  negligence  in  being 
on  a  railroad  track  is  no  defense  in  an  action 
for  injuries  by  being  struck  by  a  train,  based 
on  discovered  peril. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent.  Dig.  H  1324,  1325 ;    Dec.  Dig.  {  390.*] 

3.  RAILBOADS  (S  390*)— Injuries  to  Pebson 
on  Tback— Discovebed  Pebil— Defenses. 

That  a  railroad  track  was  properly  fenced 
and  cattle  guards  erected  at  the  place  a  person 
on  the  track  was  struck  by  a  train,  is  no  defense 
to  a  recovery  on  tbe  theory  of  discovered  peril. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  890.*] 

4.  Appeal  and  Ebbor  (|  1057*)— Habulebs 
Ebbob— Excluding  Evidence. 

Where  the  injuries  set  out  in  the  amended 
petition,  on  which  a  personal  injury  action  was 
tried,  were  in  substance  the  same  as  those  in  the 
original  petition,  the  exclusion  of  that  part  of 
the  original  petition,  which  set  up  the  injuries, 
was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |i  4194-4199;    Dec.  Dig.  i 

5.  RAILBOADS    (S    376*)- INJUBIM    TO    PEBSON 

ON  Tback— Discovebed  Pebil. 

A  railroad  enfrineer,  on  discovering  the  peril 
of  a  person  on  tbe  track,  must  use  every  means 
within  his  power,  consistent  with  the  safety  of 
tbe  train,  to  avoid  running  him  down,  and  this 
duty  continues  until  the  danger  of  a  collision 
is  past. 

[Ed.   Note.— For  other   cases,   see  Railroads, 
Cent  Dig.  SS  1275-1279;   Dec  Dig.  8  376.*] 

6.  Railroads  (i  401*)— Injuries  to  Pebson 

ON  TBACK-^ES'IDeNCE— INSTBUCTIONS. 

Where,  in  an  action  for  injuries  to  a  per- 
son struck  by  a  train,  tbe  undisputed  evidence 
showed  that  the  engineer  saw  plaintiff  walking 
down  the  track  with  his  back  toward  tbe  engine 
when  200  yards  from  it ;  that  plaintiff  paid  no 
attention  to  the  signal,  and  did  not  look  up: 
that  the  wind  was  blowing  tolerably  bard;  and 
that  the  engineer  did  not  attempt  to  apply  the 
air  in  emergency  until  the  engine  struck  plain- 
tiff— the  court  properly  refused  to  charge  that 
an  engineer  need  not  make  any  effort  to  stop  the 
train  until  it  reasonably  appears  to  him  that  the 
person  on  tbe  track  does  not  intend  to  get  off 
m  time  to  avoid  danger,  and  that  the  law  pre- 
sumes that  a  person  walking  on  a  track  will  get 
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Give  Inetibuctions  Covebkd  bt  the  Chabge 

Given. 

It  is  not  error  to  refuse  a  charge  sufficiently 
embodied  in  tlie  main  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  651-659;    Dec.  Dig.  §  260.*] 

8.  TBIAL   (§   252*)  —  INSTBUCTIONS  —  lesuES — 

Evidence. 

Where  the  facts  in  a  personal  injury  action 
did  not  raise  the  issue  that  the  injury  was  the 
result  of  an  accident,  the  refusal  to  give  a 
charge  submitting  the  law  as  to  an  accident,  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  596-612;    Dec.  Dig.  $  252.*] 

9.  Railboadb  (!  390*)— Injubies  to  Pebson 
ON  Track— Discovered  Peril— Defenses. 

Where  a  recovery  from  a  railroad  company, 
for  Injuries  to  a  pedestrian  on  the  track  struck 
by  a  train,  was  sought  on  the  theory  of  discover- 
ed peril,  the  use  of  the  track,  at  the  place  of  the 
accident,  by  pedestrians,  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  390.*] 

10.  Trial  (§  251*)— Injitbies  to  Pebson  on 
Tback— Discovered  Perii/— Defenses. 

Where  a  recovery  from  a  railroad  company, 
for  Injuries  to  a  pedestrian  on  the  track  struck 
by  a  train,  was  sought  on  the  theory  of  dis- 
covered peril,  an  instruction,  submitting  the  is- 
sue of  contributory  negligence  on  plaintiff  tak- 
ing the  more  dangerous  of  two  or  more  path- 
ways, was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ${  587-595 ;    Dec.  Dig.  i  251.*] 

11.  Appeal  and  Erbob  (J  1051*)— Habmless 
Ebbob  —  Ebboneous  Admission  of  Evi- 
dence. 

The  error  In  admitting  evidence  of  a  fact 
previously  established  by  evidence  admitted  with- 
out objection  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4161-4170;  Dec.  Dig.  § 
1051.*] 

12.  Trial  (S  192*)  —  Instbuctions  —  Assump- 
tion OF  Fact— Undisputed  Facts. 

It  is  not  error  to  assume  in  the  instructions 
a  fact  shown  by  the  undisputed  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  432-434;    Dec  Dig.  {  192.*] 

IS.  Constitutional  liAW  (J  3(^*)— Dub  Pro- 
cess OF  Law. 

The  14th  amendment  to  the  federal  Consti- 
tution does  not  determine  by  what  process  legal 
rights  may  be  asserted,  or  legal  obligations  en- 
forced, provided  the  method  of  procedure  adopt- 
ed for  these  purposes  gives  reasonable  notice, 
and  accords  fair  opportunity  to  be  heard  be- 
fore the  issues  are  decided,  tuid  a  judgment  ren- 
dered by  a  state  judge  does  riot  deprive  the  de- 
feated party  of  his  property  without  due  pro- 
cess of  law  merely  because  the  judge  was  the 
father-in-law  of  the  attorney  of  the  successful 
party,  who  was  entitled  to  a  part  of  the  judg- 
ment for  his  fees. 

[Ed.  Note.— For  other  cases,  see  Conatitutional 
Law,  Dec.  Dig.  {  305.*] 

On  Rehearing. 

14.  Judges  (J  46*)— Disqualification— "Pab- 
tt." 

Const,  art.  S,  g  11,  and  statute,  providing 
that  no  jud^e  shall  git  in  any  cause  where  either 
of  the  parties  may.    fe  connected  with  him  by 


word  "party '  being  applied  only  to  the  parties 
to  the  suit. 

[Eld.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  S  213;    Dec.  Dig.  §  46.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5202-5243 ;    vol.  8,  p.  7747.] 

Appeal  from  District  Conrt,  Collin  Comi- 
ty; J.  M.  Pearson,  Judge. 

Action  by  W.  A.  Mltcham  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company 
of  Texas.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Coke,  Miller  &  Coke,  and  Gamett  &  Hngh- 
ston,  for  appellant  R.  C.  Merritt,  for  ap- 
pellee. 

BOOKHOUT,  J.  The  appellee,  W.  A. 
Mltcham,  sued  the  appellant  in  the  district 
court  of  Collin  county  for  personal  injuries 
alleged  to  have  been  received  by  him  on  the 
2l8t  day  of  December,  1906.  He  allegedL  In 
substance,  that  he  was  walking  east  upon 
the  defendant's  track  about  one  mile  east  of 
Princeton,  in  Collin  county,  and  that  one  of 
the  defendant's  trains,  approached  plaintiff 
from  his  rear,  going  in  the  same  direction 
plaintiff  was  going,  and  ran  against  him  and 
knocked  him  off  the  track  and  down  an  em- 
bankment. The  plaintiff  filed  an  amended 
petition  on  the  25th  day  of  January,  1907, 
in  which  the  grounds  of  negligence  alleged 
were  that  the  track  was  sufficiently  straight 
for  some  distance  for  defendant's  servants 
to  have  seen  him;  that  there  were  no  ob- 
structions, and  that  they  ran  the  engine 
against  him  with  great  speed  and  force; 
that  defendant's  track  had  been  used  by 
pedestrians  for  10  years  as  a  footpath ;  that 
a  short  distance  west  of  where  plaintiff 
was  struck  a  public  road  crossed  the  track, 
and  that  defendant's  servants  failed  to  sound 
the  whistle  on  approaching  the  crossing; 
that  if  they  had  sounded  the  whistle  the 
plaintiff  would  have  heard  the  same  and 
have  left  the  track ;  that  a  rule  of  defendant 
required  the  engineer  on  approaching  a 
curve  to  sound  the  whistle;  and  that  west 
of  the  point  where  plaintiff  was  injured 
there  were  several  sharp  curves  in  the 
track;  and  that  defendant's  servants  failed 
to  sound  the  whistle  or  give  any  warning 
upon  approaching  the  curves  as  required  by 
the  rule;  that  if  such  signal  had  been  given 
plaintiff  would  have  heard  it  and  escaped  in- 
Jury  ;  that  if  defendant  had  checked  up  the 
speed  of  the  train,  plaintiff  would  have  es- 
caped Injury.  Plaintiff  also  alleged  discov- 
ered peril,  and  If  the  defendant's  servants 
had  given  any  warning  or  sounded  the  whis- 
tle after  they  discovered  his  peril,  or  if  they 
bad  used  the  means  at  their  command  to 
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stop  the  train  or  slacken  ita  speed,  they 
conid  bare  prevented  the  Injury  to  plaintiff; 
tbat,  if  they  had  kept  a  proper  lookont  for 
persons  on  the  track,  they  could  have  seen 
plaintiff  a  long  distance  before  reaching  him, 
and  could  have  given  a  signal  to  warn  plain- 
tiff of  the  approach  of  the  train,  and  could 
have  used  the  means  at  their  command,  and 
averted  the  Injury.  The  defendant's  answer 
consists  of  a  general  denial:  That  plaintiff 
was  guilty  of  contributory  negligence ;  that 
the  whistle  was  sounded,  and  they  rang  the 
bell  on  approaching  the  crossing  of  the  pub- 
lic road  with  Its  track;  that  It  never  assent- 
ed to,  nor  acquiesced  in,  the  use  of  Its  track 
as  a  footpath  by  pedestrians,  and  that  plain- 
tiff was  a  trespasser;  that  its  track  was 
fenced  and  protected  by  suitable  fences  and 
cattle  guards  for  the  purpose  of  protecting 
Its  right  of  way  and  track  from  trespassers, 
and  to  prevent  its  being  used  by  persons  and 
stock;  that  plaintiff  went  upon  its  right  of 
way  and  track  for  some  purpose  unknown  to 
defendant,  and  In  doing  so  he  assumed  all 
the  dangers  and  risks  incident  to  being  upon 
the  track  where  It  was  customary  and  usual 
to  operate  trains;  that  parallel  to  Its  track 
and  right  of  way  there  was  a  path  in  which 
he  could  have  walked  without  danger,  which 
was  as  convenient  and  practicable  as  the  one 
In  which  he  was  walking  when  he  was  hurt, 
and  that  he  negligently  and  carelessly  chose 
the  more  dangerous  path  In  preference  to 
the  safe  one;  that  he  was  further  guilty  of 
contributory  negligence  In  that  he  neither 
looked  nor  listened  for  an  approaching  train; 
that  after  defendant's  servants  saw  him  and 
realized,  that  he  might  not  leave  the  track, 
they  used  all  the  means  in  their  power  con- 
sistent with  the  safety  of  the  train,  to  stop 
it,  and  gave  signals  to  warn  plaintiff  of 
same;  that  the  Injuries  plaintiff  received 
were  slight  and  superficial,  and  that  he  was 
guilty  of  contributory  negligence  In  caring 
for  his  wounds  and  treating  them. 

The  case  was  tried  by  a  Jury,  and  the  ver- 
dict was  for  $1,000.  Judgment  followed  on 
the  verdict,  and  defendant  perfected  an  ap- 
peal. 

Condosions  of  Fact. 

On  the  morning  of  December  21,  1006,  the 
appellee  was  walking  down  the  track  of  the 
Missouri,  Kansas  &  Texas  Railway  about  one 
mile  east  of  the  town  of  Princeton,  In  Collin 
county,  going  east,  when  one  of  appellant's 
trains  approached  him  from  the  rear  going 
in  the  same  direction,  and  struck  him,  knock- 
ing him  off  the  track  and  down  an  embank- 
ment. Injuring  him,  from  which  he  sustained 
damage  In  the  amount  of  the  verdict  and 
Judgment.  The  agents  and  servants  of  ap- 
pellant operating  Its  train,  which  struck  ap- 
pellee, saw  appellee  upon  the  track,  and  dis- 
covered his  iierll  In  sufficient  time,  by  the 
use  of  the  means  at  hand,  to  have  stopped 
and  slowed  up  Its  train,  and  to  have  avoided 
striking  and  Injuring  him,  and  they  were 


guilty  of  negligence  in  falling  to  make  use 
of  the  means  at  hand  to  stop  or  slow  up 
the  train.  Appellee,  at  the  time  of  the  In- 
Jury  to  him,  did  not  know  of  the  approach 
of  the  train,  and  did  not  hear  any  signal  of 
its  approach. 

Conclusions  of  Law. 

It  is  contended  by  appellant  that  the  ver- 
dict Is  contrary  to  the  evidence,  and  that 
there  is  no  evidence  tending  to  support  the 
same.  We  do  not  agree  to  this  contention. 
The  appellee  knew  that  a  train  passed  over 
the  track  In  the  morning,  and  looked  and 
listened  for  a  train  before  going  on  the 
track.  Not  seeing  or  hearing  a  train,  he 
concluded  the  early  train  had  passed.  He 
went  upon  the  track,  and  was  travel  hig  east 
between  the  rails  going  to  get  his  cows, 
when  the  train  ran  up  behind  blm  and 
struck  him  and  knocked  him  off  the  track 
and  down  an  embankment.  The  engineer 
operating  the  train  saw  appellee  walking 
between  the  rails  on  the  track  when  200 
yards  from  him  and  whistled  a  road  cross- 
ing. The  engine  was  running  from  12  to  15 
miles  per  hour  and  gaining  speed.  The  en- 
gineer testified  that  appellee  did  not  pay  any 
attention  to  the  whistle,  and  he  then,  when 
about  30  yards  from  him,  gave  the  stock 
signal,  and  then  applied  the  brakes  In  emer- 
gency. It  was  two  or  three  seconds  after 
blowing  the  stock  signal  when  he  applied 
the  air.  He  testified  that  the  man  never  did 
look  back.  He  did  not  keep  blowing  the 
whistle,  although  he  did  not  have  to  quit 
blowing  to  apply  the  air.  There  is  evidence 
tending  to  show  that  he  did  not  apply  the 
air  until  the  engine  struck  appellee.  The 
evidence  was  amply  sufficient  to  authorize 
the  submission  of  the  issue  of  discovered 
peril.  It  Is  argued  that  the  evidence  Indis- 
putably shows  that  appellee  was  guilty  of 
contributory  negligence  In  being  upon  the 
track.  Appellee's  contributory  negligence  in 
being  on  the  track  constitutes  no  defense  in 
a  case  of  discovered  peril.  The  engineer 
saw  appellee  walking  down  the  middle  of 
the  track  between  the  rails,  and  that  he 
paid  no  attention  to  the  crossing  signal,  and 
did  not  know  of  the  approach  of  the  train. 
The  engineer  knew  that  his  train  was  gain- 
ing speed,  and  he  testified  that  he  did  not 
know  whether  or  not  at  the  time  he  attempt- 
ed to  stop  the  train  he  had  struck  appellee. 
RaUway  v.  Breadow,  90  Tex.  26,  36  s;-  W. 
410;  Railway  v.  Staggs,  90  Tex.  458,  39  S. 
W.  295.  Nor  did  the  fact  that  the  defend- 
ant's track  was  properly  enclosed  with  fen- 
ces and  cattie  guards  at  the  time  and  place 
of  the  Injury  present  any  defense.  The  only 
ground  of  recovery  submitted  by  the  court 
was  discovered  peril,  and  the  fact  that  the 
track  was  properly  fenced  and  cattle  guards 
erected  at  the  place  of  the  Injury  furnished 
no  defense.  No  reversible  oror  is  shown  in 
the  exclusion  of  that  part  of  the  original 
petition  setting  up  the  injuries  alleged  to 
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hare  been  snstained  by  plaintiff.  It  Is  not 
shown  In  what  respect  this  pleading  Is  per- 
tinent to  any  issue  In  the  case,  or  wherein 
the  appellant  has  been  Injured  by  the  ruling. 
It  seems  that  the  Injuries  set  out  in  the 
amended  petition  upon  which  the  case  was 
tried,  were,  In  substance,  the  same  as  those 
in  the  original  petition. 

The  sixth  clause  of  the  court's  charge  is 
assailed  as  erroneous.  This  clause  reads  as 
follows:  "And  that  as  soon  as  it  became 
reasonably  apparent  to  the  engineer  in 
charge  of  said  engine  that  plaintiff  would 
not  get  off  the  track  that  said  engineer  in 
charge  of  said  engine  Immediately  used  and 
continued  to  use  such  care,  attention,  skill, 
and  effort  to  stop  or  check  up  and  avoid  a 
collision  with  the  plaintiff  as  an  ordinarily 
prudent  person  would  hare  used  under  the 
same  or  similar  circumstances."  The  par- 
ticular part  of  the  clause  complained  of  is: 
"Continued  to  use  such  care,  attention,  skill, 
and  effort  to  stop  or  check  up."  It  seems 
to  be  contended  that  this  language  imposed  a 
greater  duty  on  appellant  than  required  by 
law.  We  do  not  concur  in  tills  contention. 
The  engineer  upon  discovering  the  peril  of 
appellee,  owed  him  the  duty  of  using  every 
means  then  within  his  power,  consistent  with 
the  safety  of  the  engine,  to  avoid  running 
him  down  and  striking  him,  and  a  failure  to 
perform  this  duty  would  render  appellant 
liable.  Such  duty  continues  until  the  danger 
of  collision  Is  past.  The  charge  did  not 
impose  upon  appellant  any  greater  duty  than 
the  law  required. 

Error  is  assigned  to  the  court's  failure  to 
give  appellant's  requested  charges  Isos.  8 
and  2,  as  follows:  (8)  "You  are  instructed 
that  it  is  not  incumbent  upon  the  engineer 
in  charge  of  a  train  to  make  any  effort  to 
stop  the  train  until  it  reasonably  appears  to 
him  that  such  person  does  not  Intend  to  leave 
the  track  in  time  to  avoid  danger,  and  if 
you  find  from  the  evidence  that  plaintiff  was 
struck  and  hit  by  the  defendant's  train,  and 
was  thereby  injured,  and  you  further  find 
that  after  the  engineer  became  aware  of  the 
fact  that  plaintiff  was  not  conscious  of  his 
danger,  and  did  not  intend  to  leave  the  track 
in  time  to  avoid  danger,  the  engineer  used 
all  the  means  at  his  command  and  in  his 
power  to  stop  the  train  consistent  with  the 
safety  thereof,  the  plaintiff  cannot  recover." 
(2)  "The  law  presumes  that  a  person  walking 
upon  a  railroad  track  will  leave  the  same  in 
time  to  prevent  Injury  from  an  approaching 
train  of  which  be  has  knowledge,  or  should 
have,  by  the  ordinary  use  of  hearing  and  see- 
ing, and  the  managers  of  the  train  may  act 
upon  this  presumption."  The  court  did  not 
err  in  refusing  these  charges.  Neither  of 
these  charges  was  called  for  by  the  evidence. 
The  undisputed  evidence  is  that  the  engineer 
saw  appellee  walking  down  the  track  be- 
tween the  rails  with  his  back  toward  the  en- 
gine, when  200  yards  from  him;  that  he 
paid  no  attention  to  the  signal.    The  wind 


was  blowing  "tolerably  bard,"  and  he  did 
not  look  up.  The  engineer  did  not  attempt 
to  apply  the  air  in  emergency  until  the  en- 
gine struck  appellee;  the  testimony  of  tbe 
engineer  being  "I  don't  know  whether  I  bad 
already  struck  the  man  when  I  first  attempt- 
ed to  stop  the  train."  It  is  clear  tbat  the 
engineer  discovered  the  peril  of  appellee,  and 
that  he  would  not  get  out  of  danger  In  time 
to  have  stopped  or  slowed  up  the  train  be- 
fore striking  him. 

Appellant's  special  charge  No.  15,  the  re- 
fusal of  which  is  complained  of  in  tbe  sixth 
assignment,  was  sufficiently  embraced  in  the 
court's  main  charge.  The  facts  do  not  raise 
the  issue  that  the  Injury  to  appellee  was  the 
result  of  an  accident,  and  for  this  reason 
the  court  did  not  err  in  refusing  appellant's 
special  charge  No.  12,  submitting  the  law  in 
reference  to  an  accident  The  twelfth  and 
thirteenth  assignments  present  no  reversible 
error.  The  former  complains  of  the  admis- 
sion of  evidence  relating  to  tbe  use  of  the 
track,  at  the  place  of  the  accident,  by  pedes- 
trians, and  the  latter  to  a  refusal  of  a  re- 
quested charge  touching  this  issue.  These 
matters  were  immaterial  In  view  of  the  re- 
covery being  solely  based  on  discovered  peril. 
For  the  same  reason  there  was  no  error  In 
refusing  appellant's  special  charge  No.  4, 
which  sought  to  have  the  jury  instructed  In 
reference  to  contributory  negligence,  if  ap- 
pellee took  the  more  dangerous  of  two  or 
more  pathways.  There  was  no  error  in  ad- 
mitting the  answer  of  Dr.  Hunter  to  tbe 
question  by  which  it  was  sought  to  show 
that  appellee's  injuries  were  permanent. 
This  witness  had  previously  testified  without 
objection,  in  substance,  that  appellee's  In- 
juries were  permanent,  so  tliat  if  there  was 
error  In  admitting  the  answer  complained  of, 
it  was  harmless.  The  undisputed  evidence 
showed  that  plaintiff  was  knocked  off  the 
track  by  one  of  defendant's  passing  trains, 
and  the  court  did  not  err  in  assuming  tbat 
fact  in  his  charge  to  the  jury. 

It  was  shown  on  the  hearing  of  appel- 
lant's motion  for  new  trial  tliat  the  attor- 
ney for  appellee  was  to  receive  for  his  serv- 
ices one-third  of  the  amount  recovered  by 
him  In  suit,  and  one-fourth  of  the  amount 
recovered  by  compromise,  if  the  suit  was 
compromised,  and  that  one-third  of  the 
amount  which  should  be  realized  from  ap- 
pellant by  suit  was  conveyed  by  appellee  to 
said  attorney,  and  there  was  also  conveyed  to 
him  one-fourth  of  any  sums  he  might  re- 
ceive by  way  of  compromise.  It  was  admit- 
ted that  Mrs.  R.  0.  Merrltt,  the  wife  of  ap- 
pellee's attorney,  is  and  was  at  the  time  of 
the  trial,  and  the  hearing  of  the  motion  for 
new  trial,  the  daughter  of  tbe  trial  judge, 
and  it  was  contended  in  the  motion  that  "the 
trial  of  the  case  before  said  judge  was  void 
and  of  no  effect,  in  that  it  is  a  denial  to 
defendant  of  its  property  without  due  pro- 
cess of  law,  and  that  it  denies  to  the  de- 
fendant the  equal  protection  of  the  laws,  and 


Digitized  by 


Google 


Tex.) 


MISSOURI.  K.  &  T.  RY.  CO.  OF  TEXAS  t.  HITCHAM. 


875 


Is  therefore  Tlolative  of  and  contrary  to  sec- 
tion 1,  article  14  of  articles  In  addition  to  an 
amendment  of  the  Constitution  of  the  United 
States.  It  l8  contended  that  under  the  laws 
of  this  state  the  contract  made  the  recovery 
In  this  case  community  property  between  the 
said  Merrltt,  and  his  wife,  and  she  being  the 
danghter  of  the  judge,  the  law  disqualified 
him  from  trying  the  case. 

The  Constitution  declares,  and  the  statute 
prorldes,  that  "no  Judge  of  the  district  court 
shall  sit  in  any  cause  wherein  he  may  be  In- 
terested, or  where  he  shall  have  been  of  coun- 
sel, or  where  either  of  the  parties  may  be 
connected  with  him  by  affinity  or  consanguin- 
ity within  the  third  degree."  Const,  art  5,  | 
11,  Rev.  St  1895,  art  IOCS.  Neither  the  at- 
torney, R.  C.  Merrltt,  nor  his  wife  was  by 
name  a  party  to  the  suit  The  word  "party" 
Is  not  confined  solely  to  those  persons  named 
on  the  docket  as  such.  It  Is  said  In  the  case 
of  Hodde  v.  Susan,  58  Tex.  394,  that  "a  nar- 
row or  contracted  construction  of  the  term 
•party,*  which  confines  It  to  the  very  per- 
sona named  on  the  docket  as  such,  and  ex- 
cludes such  as  stand  in  precisely  the  same 
relation,  would  often  defeat  the  end  had  In 
view,  of  having  Justice  Impartially  adminis- 
tered free  from  the  bias  and  Influence  pro- 
duced by  the  Interest  held  In  the  cause  by  the 
Judge  or  his  relations."  That  was  a  suit  on 
a  claimant's  bond,  and  one  of  the  sureties  on 
the  bond  was  related  to  the  magistrate  who 
tried  the  case  within  the  third  degree.  Chief 
Justice  Willie,  In  discussing  the  case,  says: 
"Whether  or  not  a  person  is  directly  interest- 
ed in  the  subject-matter  of  a  suit  depends 
upon  whether  the  Judgment  will  directly  af- 
fect him.  Under  the  law,  existing  at  the 
time  the  bond  in  this  case  was  given.  Judg- 
ment in  proceedings  of  this  sort  where  the 
claimant  failed  to  establish  his  right  to  the 
property,  was  against  all  the  obligors  of  the 
bond  for  10  per  cent  damages  on  the  value  of 
the  property  claimed.  Precisely  the  same 
Judgment  was  to  be  rendered  against  the  ob- 
ligors as  against  the  principal  in  the  bond. 
Paschal's  Dig.,  art  5314.  If  the  claimant 
did  not  return  the  property  within  10  days 
after  such  Judgment,  and  such  failure  was 
certified  to  the  court,  it  was  its  duty  to  in- 
dorse it  'forfeited,'  and  it  then  had  the  force 
and  effect  of  a  Judgment  against  all  the  ob- 
ligors for  the  value  of  the  property  with  le- 
gal Interest  upon  which  execution  might  is- 
sue as  In  other  Judgments.  Id.  art  5316.  In 
all  these  proceedings,  from  the  time  of  trial 
to  that  of  final  execution,  no  difference  Is 
made  between  the  claimant  and  his  sureties. 
The  same  liability  is  Imposed  upon  them; 
the  same  Judgment  is  rendered  against  them. 
The  sureties  have  a  right  to  protect  their 
Interests  by  Interposing  a  defense  to  the  suit, 
taking  such  control  over  Its  proceedings  as 
will  prevent  loss  to  them  by  neglect  or  Inat- 
tention, and  finally  of  appealing  to  a  higher 
court.  If  in  their  opinion  an  erroneous  Judg- 
ment has  subjected  them  to  loss  or  damage." 


68  Tex.  383.  The  attorney  for  appellee  in  the 
instant  case  does  not  occupy  such  position. 
i  He  would  not  be  affected  by  the  Judgment  in 
the  case  further  than  losing  pay  for  his  serv- 
ices in  the  event  Judgment  went  in  favor  of 
the  defendant  No  Judgment  could  go  against 
him  in  the  case.  This  court  has  held  that 
an  attorney  occupying  the  relation  to  a  cause 
similar  to  that  of  appellee's  attorney  cannot 
be  required  to  make  himself  a  party  to  the 
suit  and  execute  a  bond  for  costs.  We  are  of 
the  opinion  that  under  the  facts  the  district 
Judge  was  not  disqualified  under  the  Consti- 
tution and  statute  from  trying  the  case. 
Winston  V.  Masterson,  87  Tex.  200,  27  S.  W. 
768 ;  Patton  v.  Collier,  13  Tex.  Civ.  App.  544, 
38  S.  W.  63;  Id..  90  Tex.  115,  37  S.  W.  413; 
Ry.  Co.  V.  White  (Tex.  Civ.  App.)  32  S.  W. 
324;  Knapp  &  Co.  v.  Campbell,  14  Tex.  Civ. 
App.  190,  36  S.  W.  765;  Ry.  Co.  v.  Scott  (Tex. 
Civ.  App.)  28  S.  W.  458;  Oriental  v.  Barclay, 
16  Tex.  Civ.  App.  193,  41  S.  W.  122;  Ry.  Co. 
v.  Mathes  (Tex.  Civ.  App.)  73  S.  W.  412. 

Did  such  relationship  of  the  Judge  to  ap- 
pellee's attorney,  under  the  facts,  deprive 
the  appellant  of  its  property  without  due 
process  of  law,  and  the  equal  protection  of 
the  law,  and  violate  section  1  of  the  14th 
amendment  of  the  (Constitution  of  the  United 
States?  The  14th  amendment  in  no  way  un- 
dertakes to  determine  by  what  process  legal 
rights  may  be  asserted  or  legal  obligations  be 
enforced,  provided  the  method  of  procedure, 
adopted  for  these  purposes,  gives  reasonable 
notice  and  accords  fair  opportunity  to  be 
heard  before  the  issues  are  decided.  The  de- 
cisions of  the  Supreme  Court  of  the  United 
States  are  to  the  etFect  that  due  process  of 
law  is  determined  by  the  state,  and  ia  not 
one  of  the  Immunities  guaranteed  by  the  14th 
amendment  See  the  opinion  in  Twining  v. 
New  Jersey,  211  U.  S.  78,  29  Sup.  Ct  14,  53 
Ia  Ed.  97,  for  a  full  discussion  of  this  ques- 
tion. The  trial  court  did  not  err  in  over- 
ruling appellant's  motion  for  new  trial. 

Finding  no  error  in  the  record  the  Judg- 
ment Is  afilrmed. 

On  Motion  for  Rehearing. 

Appellant  in  its  motion  for  rehearing  stren- 
Qously  contends  that  the  trial  Judge  was  pro- 
hibited from  trying  this  cause  by  the  terms 
of  article  5,  section  11  of  the  Constitution  of 
this  state.  The  terms  of  this  clause  are  set 
out  in  the  opinion,  and  the  correctness  of  ap- 
pellant's contention  depends  upon  the  con- 
struction of  the  same.  This  clause  came  be- 
fore the  Supreme  Court  for  construction  in 
the  case  of  Winston  v.  Masterson,  87  Tex. 
200,  27  8.  W.  768.  As  to  the  construction  to 
be  put  upon  the  words  "party"  and  "parties," 
as  used  in  said  clause,  the  court  say:  "The 
words  'party'  and  'parties,'  when  used  In  con- 
nection with  suits  or  actions,  are  technical 
words,  the  meaning  of  which  Is  as  certainly 
fixed  as  any  words  hi  the  language;"  and  it 
was  held  that  these  words  as  therein  used 
applied  only  to  "he  or  they  by  or  against 
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whom  a  rait  Is  brought  whether  In  law  or  In 
equity,"  This  Is  the  construction  placed  upon 
this  clause  by  subsequent  decisions  by  the  ap- 
pellate courts.  Railway  v.  Scott  (Tex.  Civ. 
App.)  28  S.  W.  458;  Oriental  v.  Barclay,  16 
Tex.  Civ.  App.  193,  41  S.  W.  122;  Railway  v. 
Mathes  (Tex.  Civ.  App.)  78  8.  W.  412, 

We  conclude  that  the  trial  Judge  was  not 
prohibited  or  disqualified  from  trying  the 
cause,  and  appellant's  motion  for  rehearing 
is  overruled. 


GUM',  C  &  S.  P.  RT.  CO,  ▼,  ADAMS. 

(Court  of  Civil  Appeals  of  Texas.     June  26, 

1909.    Rehearing  Denied  Oct.  16,  1909.) 

1.  Master  and  Sebvant  ({{  116,  129»)— In- 
roRiEa  TO  Sebvant— Dei'ective  Appliances 
— Nkouobnck. 

Where  plaintiff  was  directed  to  clean  out 
the  inside  of  a  tank  car,  and  to  use  a  defective 
ladder  already  placed  inside  the  car  by  other 
employes,  and,  in  doing  bo,  he  was  injured  by 
the  breaking  of  the  ladder,  defendant  was  negli- 
gent, which  negligence  was  the  proximate  cause 
of  plaintifTs  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  207,  257-263;  Dec.  Dig. 
SI  116,  129.«1 

2.  Masteb  and  Sebvant  (8  233«)— Injuries 
TO  Servant— Contbibutobt  NsaLiaENCB. 

Where  plaintiff  was  directed  to  clean  out 
the  inside  of  a  tank  car,  and  for  that  purpose 
to  use  a  ladder  placed  Inside  the  car  by  other 
employ^,  and  he  was  injured  by  the  breaking 
of  the  ladder,  he  was  not  guilty  of  contributory 
negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  it  681,  684-686,  701-742; 
Dec.  Dig.  i  23a.*] 

8.  Master  and  Sebvant  (§  217*)— Injuries 
TO   Servant— Assumption   of  Risk. 

Where  plaintiff  was  iajnred  while  using  a 
defective  ladder  to  get  into  a  tank  car  which 
he  had  been  directed  to  clean,  and  plaintiff  had 
no  knowledge  that  the  ladder  was  defective  un- 
til be  stepped  on  It,  when  it  broke,  he  did  not 
assume  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g§  674-600;    Dec  Dig.  i 

4.  Master  and  Servant  (|  235*)— Injuries 
TO  Servant— Tools— DuTT  to  Inspect. 

A  servant  owed  no  duty  to  the  master  to 
Inspect  the  tools  furnished  for  his  use  unless 
the  servant  had  knowledge  of  notices  alleged  to 
have  been  posted  in  defendant's  yards  requiring 
such  Inspection. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  714;  Dec  Dig.  t  235.*] 

5.  Continuance  (J  24*)— Absence  op  Wit- 
ness —  CuxmLATivE  AND  IMPEAOHINO  EVI- 
DENCE. 

Plaintiff,  in  an  action  for  injuries,  testified 
to  a  serious  Injury  to  his  back,  and  denied  that 
after  it  occurred  he  took  out  insurance,  and 
stated  in  his  application  that  he  had  not  suf- 
fered any  serious  personal  injury,  claiming  that 
he  bad  told  the  agent  concerning  his  condition. 
The  physician  who  examined  him  testified  for 
defendant  that  plaintiff  made  a  statement  that 
he  had  never  suffered  an^  injury,  and  other  wit- 
nesses for  defendant  testified  that  plaintiff,  while 
In  O.  after  the  injury,  did  not  appear  to  have 
been  injured.    Held,  that  evidence  of  the  agent 


who  procured  the  insurance,  that  he  never  knevr 
that  plaintiff  had  bad  an  accident,  was  both 
cumulative  and  impeaching,  and  the  court  did 
not  err  in  denying  defendant's  application,  made 
during  plaintiff's  argument  to  the  juiy,  for  a 
continuance  to  procure  the  attendance  of  such 
agent. 

[Eid.  Note. — ^For  other  cases,  see  Continuance, 
Cent.  Dig.  {  72;  Dec  Dig.  I  24.«] 

6.  New  Trial  (§  108*)  — Grounds  — Newlx 
Discovered  Evidence. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence,  the  object  of  which  is 
merely  to  contradict  an  inference  deducible  from 
the  evidence  of  the  successful  party. 

[E!d.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  226,  227 ;   Dec.  Dig,  I  108.*] 

7.  New  Trial  (g  150*)— Newly  Discovered 
Evidence— Motion— ApriDAViT, 

Where  a  new  trial  Is  applied  for  because 
of  newl^  discovered  evidence  to  contradict  evi- 
dence given  at  the  trial,  the  affidavit  of  the 
impeaching  witness  must  be  filed,  and  must  show 
that  his  evidence  can  be  obtained  on  another 
trial. 

[Ed,  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  g{  306-310;    Dec  Dig.  {  150.*] 

&  New  Trial  (S  104*)— Grounds— Newi.t 
Discovebed  Cumulative  Evidence. 

A  new  trial  will  not  be  granted  for  newly 

discovered  evidence,  which  is  merely  cumulative. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 

Cent.  Dig.  {{  218-220,  228;   Dec,  Dig.  {  104.*J 

9.  New  Trial  (§  102*)— Newly  Discovebed 
Evidence— Dhjoenoe. 

Where,  In  an  action  for  injuries,  defend- 
ant knew  of  plaintiff's  application  for  insur- 
ance, in  which,  subsequent  to  the  injury,  he 
stated  that  he  had  never  suffered  an  injury  a 
month  or  more  prior  to  the  trial,  a  new  trial 
will  not  be  granted  for  newly  discovered  evi- 
dence of  a  witness  who  testified  that  plaintiff 
conversed  with  him  concerning  the  insurance, 
and  admitted  telling  the  agent  that  he  had  never 
been  hurt,  in  the  absence  of  an  affidavit  from 
the  parties  who  worked  up  defendant's  case, 
that  they  did  not  know  that  the  witness  would 
so  testify. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  {|  210-214;    Dec  Dig.  §  102.*] 

10.  Master  and  Servant  (f  217*)— Injubies 
TO  Servant— Defective  Appliances— As- 
sumed Risk — Instbuction. 

Where  plaintiff  was  injured  by  the  breaking 
of  a  defective  ladder,  an  instruction  that  plain- 
tiff did  not  assume  the  risk  of  the  defect  in 
the  ladder,  unless  at  the  ver^  time  he  was  in- 
jured be  knew  or  in  the  ordinary  discharge  of 
his  duties  must  necessarilv  have  acquired  knowl- 
edge of  the  defect,  properly  stated  the  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig,  H  574-400;  Dec.  Dig.  I 
217,*j 

11.  Trial  (8  121*)— Aruument  of  Counsel. 

Where  witnesses  for  defendant  railroad 
company  from  without  the  county  testified  that 
defendant  furnished  them  free  transportation, 
and  In  addition,  paid  their  expenses  and  agreed 
to  pay  them  for  their  time  at  a  n.te  from  ]|l.50 
to  $15  a  day,  it  was  not  error  for  the  conn  to 
refuse  to  charge  the  jury  not  to  consider  re- 
marks of  plaintiff's  counsel  that  the  statute 
(Rev.  St  1895,  art.  2268)  prescribed  XI  a  day 
as  the  fee  for  witnesses,  and  that  defendant's 
witnesses  from  C,  in  accepting  more  than  that 
sum,  received  an  amount  not  permitted  by  law. 
[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  g  121.*] 
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nisbed  free  transportation  over  defendant  ■  road 
to  the  place  of  trial,  and  admitted  that  they 
were  not  employes  nor  within  any  of  the  excep- 
tions prescribed  by  Gen.  Laws  1007,  p.  93,  c. 
42,  prohibiting  the  issuanoe  of  free  passes,  and 
declaring  that  all  persons,  except  those  mention- 
ed in  section  2,  obtaining  a  free  pass  or  using 
free  tickets,  shall  be  guilty  of  misdemeanor,  it 
was  not  error  to  permit  plaintiff's  counsel,  in 
argument,  to  state  tbat  such  of  defendant's  wit- 
nesses as  80  testified  violated  the  law  in  ac- 
cepting transportation  paid  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  121.*] 

13.  Appeai,  and  Erbob  (S  1060*)— Abguicent 
OF  Counsel— Peejudice. 

Where  plaintiff's  testimony  showed  that  he 
sustained  a  serious  injury,  and  that  he  had  been 
injured  was  not  denied,  and  defendant  did  not 
claim  that  the  verdict  was  excessive,  remarks 
of  plaintiff's  counsel,  tending  to  prejudice  the 
jury  against  defendant's  witnesses  testifying  to 
the  extent  of  plaintiff's  injuries,  was  not  preju- 
dicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4135;   Dec.  Dig.  i  1060.*J 

14.  Evidence  (I  271*)— Extent  of  Injubie*- 
Reucvanct. 

Evidence  of  a  witness  who  had  seen  plain- 
tiff often,  both  before  and  after  the  Injury,  that 
it  was  quite  a  while  before  plaintiff  could  get 
off  the  place,  that  witness  saw  plaintiff  try  to 
cut  a  little  wood,  and  that  he  could  not  do  so, 
and  saw  him  try  to  cut  some  weeds,  which  he 
failed  to  do,  was  not  objectionable  as  self-serv- 
ing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §8  1068-1085;    Dec.  Dig.  {  271.*] 

15.  Evidence  (S  471*)— Conclusion  of  Wit- 
ness. 

Evidence  of  plaintiff's  wife  tbat  after  his 
injury  he  attempted  to  assist  her  to  clean  up  the 
yard,  and  failed^  and  she  did  the  hoeing  for 
him,  was  not  objectionable  as  a  conclusion,  she 
having  testified  minutely  to  plaintiff's  condition, 
his  confinement,  and  injuries. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  il  2149-2185;    Dec.  Dig.  i  471.*] 

16.  Master   and    Sebvant   (S    270*)— Rxcbp- 
noN  OF  Evidence— Rebuttal. 

Where  defendant's  foreman  denied  that  F., 
a  former  servant,  had  come  to  him  with  the 
broken  ladder,  by  which  plaintiff  was  injured, 
some  months  before  the  injury,  and  that  he  had 
told  him  to  have  it  repaired  by  a  carpenter, 
F.  was  properly  permitted  to  testify  in  rebuttal 
that  he  had  called  the  defect  to  the  foreman's 
attention,  and  had  been  directed  to  have  the 
ladder  repaired,  but  that  the  carpenter  had  been 
too  busy  to  fix  it. 

[E2d.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  g  270.*] 

Error  from  District  Court,  Johnson  Coun- 
ty;   O.  L.  Locket,  Judge. 

Action  by  J.  O.  Adams  against  the  Oulf, 
Colorado  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Terry,  Cairn  &  Mills,  Brown  &  Lomas,  and 
Cbas.  K.  Lee,  for  plaintiff  in  error.  W. 
Polndexter  and  S.  C.  Padelford,  for  defend- 
ant lu  error. 


of  plaintiff  In  error  as  a  common  laborer. 
A  trial  resulted  in  a  verdict  and  Judgment 
for  $1,250  for  plaintiff,  and  defendant  per- 
fected a  writ  of  error. 

Conclusions  of  Fact 

J.  O.  Adams,  while  in  the  employ  of  the 
Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany as  an  ordinary  laborer,  and  in  the 
act  of  entering  a  tank  car  to  clean  tbe 
same,  a  ladder  upon  which  he  attempted  to 
descend  In  the  car  broke,  by  reason  of  a  de- 
fect therein,  and  he  was  precipitated  to  the 
bottom  of  tbe  car,  and  injured.  The  tank 
of  the  car  was  about  eight  feet  in  diameter, 
and  to  enter  the  car  plaintiff  was  compelled 
to  climb  on  top  of  the  car  and  through  the 
manhole  and  then  descend  on  a  ladder  placed 
inside  of  tbe  car  to  the  bottom.  The  plain- 
tiff in  error  furnished  ladders  for  Its  em- 
ployes to  use,  and  tbe  ladder  upon  which 
Adams  attempted  to  descend  was  defective, 
and  broke,  and  as  the  proximate  result  of 
such  defect,  plaintiff  was  injured.  By  his 
injuries  he  has,  without  negligence  on  bis 
part,  sustained  damage  in  the  amount  of 
tbe  verdict  and  Judgment  The  plaintiff  in 
error  was  guilty  of  negligence  In  furnishing 
Adams  a  defective  ladder  to  use  in  clean- 
ing out  its  cars,  and  such  negligence  was 
tbe  proximate  cause  of  his  injuries.  Adams 
was  not  guilty  of  negligence,  and  did  not 
assume  tbe  risk. 

Conclusions  of  Law. 

Plaintiff  In  error  assigns  as  error  the 
court's  refusal  to  give  a  requested  charge 
asked  by  It,  Instructing  a  verdict  in  its  be- 
half. There  was  no  error  In  the  court's  ac- 
tion In  this  respect  This  is  tbe  second  time 
this  case  has  been  before  this  court  On  a 
former  appeal  we  certified  to  the  Supreme 
Court  tbe  question  whether,  under  tbe  evi- 
dence, the  trial  court  should  have  instruct- 
ed a  verdict  for  tbe  defendant.  This  ques- 
tion was  answered  in  tbe  negative.  Adams 
V.  G.,  C.  &  &  F.  Ry.  Co.  (Tex.)  102  S.  W. 
008. 

The  evidence  on  tbe  trial,  resulting  in 
the  judgment  from  which  this  writ  of  error 
Is  prosecuted,  is,  in  our  opinion,  stronger  in 
favor  of  plaintiff  than  it  was  on  the  former 
appeal.  Adams  was  instructed  by  bis  fore- 
man to  clean  out  this  particular  tank  car. 
He  procured  a  candle  and  matches,  and 
looked  for  a  ladder  upon  which  to  go  down 
into  the  car.  He  failed  to  find  a  ladder, 
and  saw  tbe  air  men  come  up  out  of  the 
car,  and  was  told  by  them  that  be  could  uso 
their  ladder.  Tbe  car  was  under  a  shed, 
and  It  was  dark  inside  tbe  tank  car.  He 
climbed  upon  tbe  car  and  descended  through 
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the  manhole  until  his  foot  reached  the  lad- 
der left  in  the  car  by  the  air  men.  As  soon 
as  he  put  his  weight  on  the  ladder  it  broke, 
and  he  was  precipitated  to  the  bottom  of 
the  car,  severely  wrenching  the  muscles  of 
his  back,  and  permanently  injuring  him. 
When  he  climbed  out  of  the  car  he  with- 
drew the  ladder,  and  discovered  that  it  was 
the  same  ladder  which  had  been  broken 
some  time  prior  to  that  time  as  the  result 
of  a  defect  In  the  material  out  of  which 
one  side  was  made.  This  particular  side  of 
the  ladder  had,  by  reason  of  being  made  of 
cross-grained  material,  been  broken,  and  a 
cleat  nailed  on.  Adams,  when  he  first  dis- 
covered this  break  in  the  ladder,  took  It  to 
the  foreman  and  told  him  it  was  not  safe, 
and  to  have  it  fixed.  The  foreman  told 
him  to  use  the  air  men's  ladder  until  he 
could  have  that  one  fixed  or  a  new  ladder 
made.  This  was  the  same  ladder  that  was 
in  the  car  when  Adams  attempted  to  de- 
scend, and' it  had  not  been  fixed.  It  is  con- 
tended that  If  there  was  a  defect  in  the 
ladder  Adams  knew  of  the  defect,  and  as- 
sumed the  risk  of  Injury  so  far  as  the  orig- 
inal construction  is  concerned.  This  conten- 
tion is  not  sustained.  The  foreman,  upon 
hts  attention  being  called  to  the  defect  In 
the  ladder,  promised  Adams  that  he  would 
have  it  repaired,  and  for  him  to  use  the 
air  men's  ladder.  He  bad  the  right  to  rely 
on  the  promise  of  the  foreman  to  have  the 
ladder  repaired,  and  did  not  assume  the 
risk.  He  did  not  know  that  the  foreman  had 
failed  to  have  the  ladder  repaired,  or  that 
the  particular  ladder  placed  by  the  air  men 
in  the  tank  car  was  this  defective  ladder. 
Again,  it  la  contended  that  it  was  the  duty 
of  employes  to  Inspect  the  tools  to  be  used 
by  them  to  see  if  they  were  safe,  and  there 
is  evidence  to  the  eflCect  that  notices  to  this 
effect  had  been  posted  up  in  the  yards  of 
appellant.  The  evidence  fails  to  show  that 
Adams  had  ever  seen  these  notices,  or  that 
he  had  knowledge  of  the  same.  He  testified 
he  had  never  seen  any  snch  notice,  and  that 
he  had  never  heard  of  the  same  prior  to 
receiving  his  injuries.  The  duty  to  inspect 
the  tools  was  not  imposed  on  Adams  unless 
he  had  knowledge  of  these  notices.  These 
same  contentions  were  made  by  plaintlfF  in 
error  on  the  former  appeal,  and  were  dis- 
posed of  adversely  to  it  Adams  v.  Railway 
Co.  (Tex.  Civ.  App.)  105  S.  W.  526. 

It  is  contended  that  the  trial  court  erred 
In  overruling  the  defendant's  application  to 
continue  this  case  on  the  ground  of  surprise 
at  the  testimony  of  the  witness  J.  G.  Adams 
with  reference  to  his  policy  of  Insurance, 
and  the  application  therefor,  in  the  order 
of  the  Modern  Woodmen  of  America,  for 
want  of  the  testimony  of  the  witness  Wat- 
kins  the  party  claimed  by  the  said  Adams 
to  have  taken  his  said  application. 

The  testimony  Introduced  by  plaintlfF  was 
to  the  effect  that  he  was  permanently  in- 
jured.    On  cross-examination  he  was  asked 


If  he  had  not  within  the  past  few  months, 
but  long  after  the  alleged  injury  for  which 
he  sues  in  this  case,  applied  to  the  Modem 
Woodmen  of  America  for  insurance  on  hia 
life,  and  if  be  had  not  submitted  to  a  phy- 
sical examination  at  the  hands  of  the  medical 
examiner  of  that  company,  which  questions 
were  answered  by  the  witness  in  the  af- 
firmative. Thereafter,  the  witness  having 
denied  that  be  made  any  statements  to  the 
medical  examiner  to  the  effect,  in  substance, 
that,  prior  to  the  said  medical  examination, 
he  had  never  suffered  from  any  serious 
bodily  ailment  or  personal  injury,  he  was 
asked  by  his  counsel  on  redirect  examinatioD 
as  to  whether  or  not  the  deputy  who  took 
his  application  for  said  insurance  knew  of  his 
(plaintiff's)  condition,  and  the  witness  testi- 
fied that  he  (plaiutifC)  told  said  deputy  that 
he  could  not  Join  said  order  on  account  of 
his  physical  condition,  but  that  the  deputy  re- 
plied that  he  would  fix  that  part  of  it,  and 
that  he  guessed  the  deputy  did  fix  it  There- 
after, on  the  Stb  day  of  February,  and  while 
this  case  was  being  argued  by  counsel  be- 
fore the  jury,  but  had  not  yet  been  submitted 
to  the  Jury  by  the  court  defendant  in  open 
court  presented  to  the  judge  thereof  a  mo- 
tion and  application  in  writing  for  continu- 
ance, on  the  ground  that  it  was  surprised  by 
the  said  testimony  of  Adams  and  desired 
the  evidence  of  C.  F.  Watkins,  the  person 
who  took  his  application  for  insurance  iu 
the  Modem  Woodmen  of  the  World.  It  was 
stated  in  the  application  for  continuance  that 
neither  it  nor  its  attorneys  or  agents  bad 
any  notice  or  Intimation  before  plaintiff  tes- 
tified in  this  case  that  he  would  so  testify; 
that  there  was  not  sufi3cient  time  for  de- 
fendant to  take  the  testimony  of  said  Wat- 
kins  before  the  trial  of  this  case  would  con- 
clude, and  that  defendant,  by  its  attorneys, 
made  all  reasonable  and  possible  effort  to 
get  said  Watkins  here  before  the  case  coold 
or  would  be  concluded;  that  telegrams  were 
sent  to  Mr.  Watkins,  and  to  his  employer, 
seeking  to  get  him  to  come,  but  that  same 
were  unavailing,  as  is  shown  by  the  wire 
or  telegram  from  Mr.  Watkins;  that  Mr. 
Watkins,  it  Is  Informed,  resides  in  Amarillo, 
Tex.;  and  that  if  he  was  present  he  would 
testify  that  the  aforesaid  statements  of  plain- 
tiffs were  and  are  untrue,  and  that  he  never 
knew  Adams  had  an  accident  or  was  ever 
injured  when  he  took  his  said  application. 
Defendant  would  show  that  the  testimony  of 
said  witness  is  material,  and  it  cannot  safe- 
ly go  on  with  the  trial  of  said  case  witbont 
the  testimony  of  said  witness.  Defendant, 
therefore,  prays  the  court  to  withdraw  this 
case  from  the  jury,  and  continue  or  postpone 
the  trial  of  same,  so  as  to  give  defendant 
reasonable  time  to  obtain  the  testUnony  of 
said  witness.  The  wire  referred  to  reads  as 
follows:  "Impossible  for  me  to  come^  on  ac- 
count of  sickness.  I  never  knew  that  J.  0. 
Adams  had  an  accident  on  railroad.  Send 
for  my  deposition,  If  necessary."     The  ap- 
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plication  was  not  awom  to.  It  was  overmled, 
and  defendant  excepted.  The  trial  judge 
in  allowing  the  bill  of  exception  makes  an 
explanation  as  follows:  "That  the  statement 
of  facts  will  show  what  the  witness  and 
plaiotlfT,  J.  O.  Adams,  testified  on  the  trial, 
and  the  court  is  referred  to  the  statement 
of  facts  for  a  detailed  statement  of  the  evi- 
dence of  the  plaintiff.  This  application  for 
a  continuance  was  made  by  the  defendant 
whilst  plaintlfTs  counsel  was  making  the 
closing  argument  in  the  case.  The  applica- 
tion was  not  and  is  not  sworn  to,  and  the 
court  was  of  opinion  that  the  application 
came  too  late  and  showed  no  diligence  to  pro- 
cure the  attendance  or  testimony  of  the  wit- 
ness, the  witness  being  a  nonresident  of  the 
county  of  Johnson.  The  application  showed 
on  its  face  that  the  proposed  evidence  was 
sought  for  the  purpose  of  Impeaching  and 
contradicting  the  plaintiff,  and  did  not  af- 
ford sufficient  grounds  to  authorize  the 
court  to  withdraw  the  case  from  the  Jury 
add  continue  the  same."  The  action  of  the 
court  in  oTerruUng  the  application  is  made 
a  ground  of  the  motion  for  new  trial,  where- 
in it  is  contended  that  the  court  erred  in 
refusing  the  defendant  a  continuance  of  the 
case,  on  Its  application  therefor  during  tlii> 
trial,  on  the  ground  of  surprise  at  the  testi- 
mony of  the  plaintiff,  Adams.  In  our  opinion 
there  was  no  error  in  the  court's  action,  ei- 
ther in  overruling  the  application  for  con- 
tinuance or  the  motion  for  new  trial.  Nei- 
ther an  application  for  a  continuance  nor  a 
motion  for  new  trial  for  newly  discovered 
evidence  will  be  granted  to  procure  cumula- 
tive or  impeaching  evidence,  and  such  being 
the  character  of  the  testimony  of  the  wlt- 
uess  Watklns  the  court  did  not  err  as  com- 
plained of  in  these  assignments.  There  was 
ample  evidence  to  the  effect  that  plaintiff 
was  injured.  Dr.  Gray,  witness  for  the  de- 
fendant, testified  that,  when  plaintiff  was 
examined  for  membership  in  the  Modern 
Woodmen  of  America,  he  examined  him,  and 
he  made  a  statement  that  be  was  not  In- 
jured, and  bad  never  suffered  any  injury. 
Defendant  introduced  J.  H.  Glower,  E.  S. 
Glower,  W.  H.  White,  and  they  testified. 
In  effect,  that  plaintiff,  while  in  Glarendon, 
did  not  appear  to  be,  or  claim,  that  he  was 
ever  injured.  The  object  of  the  testimony  of 
said  Watklns  is  to  show  that  plaintiff  told 
bim,  when  he  made  application  in  said  or- 
der, at  the  same  time  and  occasion,  that 
Dr.  Gray's  testimony  was  that  plaintiff 
told  him  that  he  had  never  been  hurt,  and 
the  plaintiff  did  not  tell  him  that  be  had 
been  hurt  It  is  held  that  a  new  trial  will 
not  be  granted  on  the  ground  of  newly 
discovered  evidence  when  its  object  is  mere- 
ly to  contradict  an  inference  doduclble  from 
the  evidence  of  the  successful  party,  and 
when  the  afiidavit  of  the  Impeaching  witness 
is  not  filed,  and  it  is  not  shown  that  bis 
testimony  could  be  obtained  on  another  trial. 
Gassoway  v.  White,  70  Tex.  475,  8  S.  W. 


117.  Nor  will  it  be  granted  where  the  newly 
discovered  evidence  is  merely  cumulative. 
Parham  v.  Sbockler  (Tex.  Civ.  App.)  73  S. 
W.  839.  Again,  the  record  shows  that  the 
defendant  did  not  use  due  diligence  to  ob- 
tain the  evidence  of  the  witness  Watklns. 
The  application  shows  that  the  defendant 
knew  about  the  plaintiffs  making  application 
in  said  order  long  before  tbe  trial  of  this 
case;  that  their  agent  Randall  was  taking 
statements  of  witnesses  of  the  defendant 
at  Clarendon  a  month  or  so  prior  thereto. 
The  defendant  knew  about  the  application, 
and  about  the  statement  of  the  plaintiff. 
There  is  no  affidavit  from  Randall,  and  the 
parties  who  worked  up  the  testimony  for 
defendant,  that  they  did  not  know  what  Wat- 
klns would  testify.  Railway  v.  Sloan  (Tex. 
Civ.  App.)  91  S.  W.  243. 

The  fifth,  sixth,  and  seventh  assignments 
of  error  assail  as  error  certain  paragraphs 
of  the  court's  charge,  and  special  charge  No. 
6,  given  at  the  request  of  plaintiff. 

The  paragraphs  of  the  main  charge  com- 
plained of  are  as  follows:  "If  you  find 
from  the  evidence  that  the  plaintiff,  at  the 
time  of  his  injury,  knew  that  said  ladder 
placed  i«  said  tank,  and  on  which  he  attempt- 
ed to  descend,  was  at  that  time  defective,  if 
it  was,  or  if  be  must  necessarily  have  known 
such  fact  in  the  ordinary  discharge  of  bis 
duties  as  employed,  then,  in  such  case,  the 
plaintiff.  In  attempting  to  go  Into  said  tank 
on  said  ladder  with  such  knowledge,  would 
in  law  assume  the  risk  of  being  Injured  there- 
by, and,  if  you  so  find,  your  verdict  should 
be  for  the  defendant.  On  the  other  hand, 
if  you  find  that  the  plaintiff  did  not  know 
of  said  defect,  if  the  same  was  defective  at 
said  time,  or  in  the  ordinary  discharge  of 
bis  duties  he  would  not  necessarily  have 
acquired  such  knowledge,  then,  if  you  so 
find  on  the  issue  of  assumed  risk,  you  should 
find  for  the  plaintiff."  "If  you  believe  froni 
the  evidence  that  the  plaintiff  was  Injured 
in  the  manner  and  at  the  time  claimed  by 
him,  and  that  such  injuries  were  the  result 
of  an  accident,  such  as  is  ordinarily  Incident 
to  the  character  of  work  In  which  he  was 
engaged  at  said  time,  and  that  the  risk  and 
hazard  was  such  as  was  assumed  by  the 
plaintiff,  or  if  you  believe  that  the  said 
plaintiff  was  injured  as  alleged,  and  that 
the  ladder  on  which  plaintiff  attempted  to 
descend  into  said  tank  was  defective,  but 
you  further  believe  that  it  was  open  and 
patent  and  visible  to  the  common  casual  ob- 
server, and  that  it  was  known  to  the  plain- 
tiff or  must  necessarily  have  been  known 
to  him  In  the  ordinary  discharge  of  his  du- 
ties as  an  employ^  of  the  defendant  com- 
pany, and  that  plaintiff  undertook  and  did 
use  said  ladder  with  knowledge  of  the  said 
facts,  then,  in  law,  the  plaintiff  would  as- 
sume the  risk  of  any  accident  or  Injury  re- 
sulting to  himself  by  reason  of  any  such 
defect,  then,  If  you  so  believe  either  of  these 
propositions,  you  will  find  for   the  defeud- 


Digitized  by 


Google 


luai  VMS  aaiue  wub  ueitn-'iive,   uuieas   ui    Lue 

very  time  he  was  injnred  he  knew  or  In  the 
ordinary  discbarge  of  his  duties  must  neces- 
sarily have  acquired  such  knowledge  of  the 
same,  and  unless  you  so  find  you  will  find 
that  the  plaintiff  did  not  assume  the  risk  of 
said  defective  ladder." 

The  contention  is  that  these  charges  are  too 
restrictive  in  that  they  instruct  the  Jury 
that  plaintiff  only  assumed  the  risk  from  the 
use  of  the  defective  ladder  in  the  event  that 
he  had  necessarily  acquired  knowledge  of 
the  defect,  whereas,  the  Jury  should  have 
been  instructed  that  if  the  plaintiff,  in  the 
exercise  of  ordinary  care,  would  have  found 
that  the  ladder  was  defective,  he  assumed 
the  risk.  And  the  additional  criticism  is 
made  to  special  charge  No.  6  that.  If  by  its 
terms  the  Jury  could  find  for  the  defendant, 
they  must  believe  that  it  was  physically  im- 
possible for  plaintiff  to  have  failed  to  ac- 
quire knowledge  of  the  defect,  or,  that  If 
be  had  acquired  knowledge  of  such  defect, 
that  such  knowledge  had  not  escaped  him, 
but  was  in  his  mind  at  the  exact  Instant 
he  received  the  Injury.  The  burden  thus 
placed  upon  the  defendant  was  Improper  and 
without  support  in  law.  These  charges  an- 
nonnced  a  correct  principle  of  law,  and  the 
court  did  not  err  In  giving  the  same.  The 
special  charge  did  not  place  too  great  a  bur- 
den on  appellant  in  instructing  the  Jury  that 
Adams  did  not  assume  the  risk  of  the  de- 
fect in  the  ladder,  "unless  at  the  very  time 
be  was  injured  he  knew  or  in  the  ordinary 
discharge  of  his  duties  must  necessarily  have 
acquired  knowledge  of  the  defect."  Bonnet 
V.  Railway,  89  Tex.  72,  83  S.  W.  334 ;  RaU- 
way  V.  Hannlg,  91  Tex.  347,  43  S.  W.  508. 

We  have  carefully  considered  the  assign- 
ments complaining  of  the  court's  failure  to 
give  certain  charges  requested  by  the  defend- 
ant, and  because  we  are  of  the  opinion  they 
are  without  merit  they  are  overruled- 

The  thirteenth,  fourteenth,  and  fifteenth 
assignments  of  error  are  grouped  and  pre- 
sented together.  They  complain  of  the  court's 
action  In  overruling  the  motion  for  new 
trial,  because  of  error  in  permitting  counsel 
for  plaintiff  in  his  opening  remarks  to  the 
Jury  to  state  in  substance  that  the  stat- 
ute prescribed  $1  per  day  as  fee  for  wit- 
nesses, and  that  defendant's  witnesses  from 
Clarendon,  In  accepting  more  than  that  smn, 
were  paid  an  amount  not  permitted  or  al- 
lowed by  law;  because  the  Jury  were  prob- 
ably influenced  and  misled  by  said  remarks, 
same  being  highly  jnaproper.  In  his  opening 
remarks  to  the  Ju^y  one  of  counsel  for  plain- 
tlff  stated,  la  ^^  *^^  that  the  law  provided 
that  witnesses  ^,  P^-.d  only  be  paid  fl  per 
dajr/bJ-  "«fr4/ *V*i  «ce  la  civil  risea.  there- 
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allowed  by  the  law  of  this  state.  The  de- 
fendant requested  a  charge,  which  the  court 
refused.  Instructing  the  Jury,  In  effect,  that 
the  law  does  not  prescribe  $1  per  day,  or 
any  other  amount,  as  the  fee  for  a  witness 
residing  out  of  the  county  where  a  civil  suit 
is  pending,  and  that  the  remarlu  of  counsel 
were  improper  and  will  not  be  considered  by 
you  for  any  purpose. 

The  bill  preserving  the  court's  raling  Is 
signed  with  the  explanation  "that  the  state- 
ment of  facts  will  show  that  these  witnesses 
admitted  on  cross-examination  that  tlie  de- 
fendant company  furnished  them  free  trans- 
portation from  Clarendon,  Tex.,  to  Cleburne, 
Tex.,  and.  In  addition  thereto,  paid  their  ex- 
penses, and  agreed  to  pay  them,  for  their 
time,  at  the  rate  of  from  $1.50  to  $5  per  day. 
The  evidence  also  shows  that  the  line  of 
railroad  over  which  these  witnesses  traveled 
from  Ft  Worth  to  Cleburne  Is  owned  and 
operated  by  the  defendant  company.  The 
court  did  not  think  counsel  for  plaintiff  was 
out  of  the  record.  The  law  provides  the 
means  for  obtaining  the  evidence  of  nonresi- 
dent witnesses.  The  witness.  Glower,  testified 
that  he  was  to  receive  $3  to  $4  per  day  for 
attending  court;  the  witness  White,  that  he 
was  to  receive  $1.60  per  day;  the  witness 
McCrae,  that  he  was  to  receive  $5  per  day, 
and  the  witness.  Dr.  Gray,  that  he  was  to 
receive  $15  per  day.  This  in  addition  to 
expenses  and  transportation."  This  action 
of  the  court  does  not  constitute  reversible 
error.  The  witnesses.  It  is  true,  resided  out- 
side of  the  county  In  which  the  case  was 
tried,  and.  If  subpcenaed,  were  entitled  to 
fees  for  their  attendance  at  the  rate  of  $1 
per  day.  Rev.  St  1895,  art.  2263;  Secord  t. 
Eller  (Tex.  Civ.  App.)  63  S.  W.  933. 

The  sixteenth,  seventeenth,  and  eighteenth 
assignments  are  grouped  and  presented  to- 
gether. They  complain  that  the  court  erred 
in  not  granting  defendant  a  new  trial,  be- 
cause of  the  remarks  of  counsel  for  plaintiff 
in  his  argument  to  the  Jury  in  stating  that 
the  defendant's  witnesses  who  resided  in 
Clarendon,  and  who  testified  on  the  trial  of 
this  case  In  accepting  tickets  paid  for  by  the 
defendant,  were  violating  the  law  of  this 
state.  Also  In  refusing  to  give  special  diarge 
No.  22,  requested  by  the  defendant,  which 
was  as  follows:  "Tou  are  charged  that  it 
was  lawful  for  the  defendant  in  this  case  to 
purchase  and  pay  for  the  tickets  used  by  its 
witnesses,  who  reside  at  Clarendon,  and  that 
the  act  of  the  defendant  in  bo_  pnrchasiof; 
and  paying  for  said  tickets,  and  the  act  of 
the  witnesses  in  accepting  said  tickets,  was 
not  a  violation  of  the  anti-pass  law  or  any 
other  law  of  this  state,  and  you  will,  there- 
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fore,  disregard  the  argument  of  connsel  tor 
plaintiff  to  the  effect  that  said  act  or  acts 
did  constitute  a  violation  of  the  law."  The 
court  refused  the  special  charge-  alMve  set 
out  The  testimony  showed  that  all  of  de- 
foidant'a  witnesses  from  Clarendon,  In  at- 
tendance on  the  court,  were  furnished  tickets 
from  Clarendon  to  Cleburne  and  return  by 
appellant  free. 

Tlie  bill  of  exception  preserving  the  court's 
action  is  signed  with  the  explanation  "that  the 
witnesses  from  Clarendon  admitted  on  cross 
examination  that  defendant  company  furnish- 
ed them  free  transportation  from  Clarendon 
to  Cleburne,  Tex.,  and  had  agreed  to  furnish 
them  free  transportation  back  to  Clarendon, 
and  the  evidence  showed  that  the  said  wit- 
nesses were  transported  from  Ft.  Worth  to 
Cleburne,  Tex.,  over  the  defendant's  line  of 
railway.  These  witnesses  further  admitted 
that  they  were  to  be  paid,  also,  for  their  time 
and  expenses,  as  will  appear  from  their  evi- 
dence. All  of  the  witnesses  admitted  that 
♦hey  were  not  employes  of  the  defendant  com- 
pany, nor  did  they  show  that  they  came  under 
the  exertions  provided  for  under  the  acts  of 
the  last  Legislature  (Oeh.  Laws  1907,  p.  98,  c 
42)  prohibiting  the  issuance  of  free  passes, 
tickets,  etc.  Section  No.  6  of  act  in  question 
provides  that  all  persons,  except  those  men- 
tioned in  section  No.  2,  who  use  any  free 
ticket,  free  pass,  or  free  transportation  shall 
be  guilty  of  a  misdemeanor." 

In  view  of  the  evidence  and  the  court's  ex- 
planation, we  are  of  tiie  opinion  that  it  can- 
not be  said  the  remarks  of  counsel  were  im- 
proper. Again,  the  testimony  of  these  wit- 
nesses related  to  the  extent  of  the  injuries 
to  plaintiff.  Plaintiff's  testimony  showed  he 
sustained  a  serious  Injury,  and  it  seems  that 
there  is  no  controversy  but  that  he  sustained 
an  injury.  There  is  no  assignment  that  the 
verdict  is  excessive. 

It  is  assigned  that  the  court  erred  in  ad- 
mitting the  testimony  of  the  witnesses  H.  P. 
Barnes  and  Mrs.  Cora  Adams  as  to  the  ef- 
forts plaintiff  had  made  to  work,  and  why  he 
could  not  do  so,  and  in  permitting  the  wit- 
nesses to  answer  tliat  they  had  seen  him  try 
to  work,  and  that  he  could  not  While  H.  P. 
Barnes  was  upon  the  stand  testifying  in  be- 
half of  the  plaintiff,  counsel  for  plaintiff 
propounded  the  following  question:  "Did  you 
ever  see  him  (plaintiff)  try  to  work?  If  so, 
state  what  effort  he  made  and  whether  he 
could  or  could  not"  (to  which  question,  and 
the  answer  sought  to  be  elicited  thereby,  the 
defendant  objected  upon  the  ground  that  the 
acts  or  conduct  of  the  plaintiff  and  his  fail- 
ure. If  any,  to  work,  were  self-serving,  and 
the  testimony  incompetent,  the  answer  called 
for  in  response  to  said  question  would  be  a 
conclusion  of  the  witness).  The  court  over- 
ruled the  exceptions,  and  the  witness  was 
permitted  ;to  state.  In  substance,  that  it  was 
quite  a  while  before  the  plaintiff  could  get 
off  the  place,  and  that  be  saw  plaintiff  try 
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to  cut  a  little  wood  and  he  couldn't  do  it, 
and  that  he  saw  him  try  to  cut  some  weeds, 
and  that  plaintiff  failed  on  that  and  dropped 
the  hoe  down,  and  that  he  saw  plaintlfTa 
wife  take  the  hoe  and  cut  the  weeds  her- 
self. 

"This  bill  is  approved  with  the  following 
correction  and  explanation:  In  addition  to 
and  preceding  the  statements  contained  In  the 
biU  the  witness  testified  in  substance  that 
he  saw  plaintiff  at  his  home,  In  bed,  the  next 
night  after  he  was  injured;  that  before 
plaintiff  was  injured  he  seemed  to  be  very 
stout  and  active.  He  seemed  to  be  suffering 
very  much,  complained  of  bis  back  and 
spine.  That  he  was  confined  to  his  room  for 
quite  a  while,  complained  of  great  pain,  and 
was  very  restless.  The  complaints  lasted 
some  10  days.  That  be  would  see  plaintiff 
out  on  the  gallery  all  doubled  up.  Finally  he 
began  to  go  Into  the  yard,  and  hobbled  around 
there  all  doubled  up.  It  was  quite  a  while 
before  he  could  get  off  the  place.  Then  he 
proceeded  with  the  statements  as  contained 
in  this  bill  of  exceptions.  Witness  lived  near 
by  and  could  see  the  plaintiff  daily,  and  did. 
The  court  was  of  opinion  then,  and  is,  that 
this  evidence  was  clearly  admissible,  and 
therefore  overruled  the  objection." 

There  was  no  error  In  admitting  the  evi- 
dence of  Barnes.  It  was  admissible  upon 
the  ground  set  out  by  the  court  in  the  bill 
of  exception.  Nor  was  there  error  In  admit- 
ting the  testimony  of  Mrs.  Adams,  that  "be 
(meaning  plaintlfF)  tried  one  day  to  help  me 
clean  up  the  yard  but  he  couldn't,  and  I  went 
and  done  the  hoeing  for  him  also ;"  that  he 
tried  to  work  and  could  not  stoop  to  do  any 
good,  and  that  he  could  not  get  up  and  down 
to  do  any  good,  and  that  since  the  injury 
he  has  never  done  anything  al>out  the  house 
because  he  was  not  able.  This  evidence  was 
objected  to  as  being  a  conclusion  of  the  wit- 
ness. The  court,  in  approving  the  bill  of  ex- 
ception, appended  the  following  explanation: 
"This  witness  Is  the  wife  of  the  plaintiff. 
She  described  minutely  the  condition  of  the 
plaintiff  when  he  reached  home  after  being 
injured  and  what  she  did  for  him,  and  what 
the  doctor  did.  She  then  stated  that  plain- 
tiff was  confined  to  the  houSe  for  12  or  13 
weeks.  During  this  time  he  seemed  to  suffer 
with  bis  back  and  hips,  <and  that  she  doc- 
tored him  and  worked  with  him  and  nursed 
him  the  whole  time,  rubbed  him  and  painted 
him  and  blistered  his  back,  and  that  plaintiff's 
suffering  was  great  That  he  could  not  get 
up  and  down  very  well ;  that  the  seat  of  the 
trouble  was  in  his  back  and  hips;  tliat  he 
tried  to  work  and  could  not  stoop  to  do  any 
good;  that  he  could  not  get  up  or  down  to 
do  any  good.  Then,  followed  the  statement, 
contained  in  this  bill  of  exception,  to  which 
the  objection  of  the  defendant  relates.  The 
witness  was  present  and  saw. the  plaintiff 
try  to  use  the  hoe,  and  was  a  personal  wit- 
ness to  his  Inability  to  use  it,  and  she  had. 
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as  before  stated,  stated  the  facts  touching 
his  inability  to  get  up  and  down  or  to  work 
or  labor,  etc.,  as  shown  in  the  statement  of 
facts,  and  the  court  thinks  this  evidence  was 
clearly  admissible,  and  therefore  overruled 
the  objection." 

It  is  Insisted  that  the  court  erred  in  admit- 
ting the  testimony  of  plaintiff's  witness  Rus- 
sell Francis  to  the  effect  that  some  time  In 
the  spring  of  1904,  several  months  before 
the  plalntUTs  alleged  injury,  and  while  the 
witness  was  in  the  defendant's  service,  and 
had  a  ladder,  it  broke  with  him.  After  plain- 
tiff had  introduced  his  evidence  and  rested, 
and  after  the  defendant  had  introduced  its 
evidence  and  rested,  plaintiff  placed  on  the 
stand  in  rebuttal  the  witness  Russell  Francis, 
and  counsel  for  plaintiff  proceeded  to  ask 
him  whether  or  not,  prior  to  the  month  of 
June,  1904,  while  In  the  service  of  defendant, 
he  had  a  ladder  to  break  with  him,  to  wliicb 
question  defendant  objected  because  it  was 
shown  by  the  record  that  the  witness  left 
the  service  of  the  defendant  on  the  8th  day 
of  June,  more  than  three  months  prior  to 
the  accident  in  question,  and  because  the 
proof  of  the  breaking  of  any  other  ladder 
than  the  one  on  which  plaintiff  claims  he  re- 
ceived Ills  injury  was  Incompetent,  irrele- 
vant, and  immaterial,  and  because  there  was 
no  identiflcatiOD  at  all  of  the  ladder  inquired 
ribout  of  this  witness  as  being  the  ladder 
ased  by  the  plaintiff  at  the  time  he  claimed 
to  have  been  injured,  and  for  the  further 
reason  that  the  testimony  of  this  witness 
was  not  in  rebuttal  of  any  proof  offered  by 
the  defendant,  and  If  the  testimony  was  of- 
fered for  the  purpose  of  contradiction  no 
proper  predicate  for  its  Introduction  had  been 
laid,  which  objections  were  by  the  court 
overruled,  and  the  witness  testified  in  sub- 
stance that  while  using  a  ladder  In  the  de- 
fendant's service,  prior  to  the  8th  day  of 
June,  it  broke  with  him,  and  that  he  told 
Mr.  Robertson,  the  foreman,  about  the  ladder 
being  broken,  and  that  Mr.  Robertson  told 
him  to  take  It  down  to  some  carpenter  and 
tell  him  to  fix  it,  and  that  he  carried  it  to 
the  carpenter,  but  the  carpenter  was  too 
busy  to  fix  it,  and  that  he  (the  witness)  con- 
cluded to  repair  the  ladder  himself,  describ- 
ing bow  he  repaired  It,  to  all  of  whldi  the 
defendant  then  and  there  In  open  court  ex- 
cepted. This  evidence  was  properly  admitted 
to  contradict  the  testimony  of  Robertson, 
defendant's  foreman.  Robertson  had  denied 
the  fact  that  Francis  came  to  him  with  the 
broken  ladder  and  showed  it  to  him  where 
It  had  broken  with  him,  Francis,  some  time 
prior  to  the  plaintiff's  injury,  and  the  testi- 
mony showed  that  this  ladder,  so  broken, 
and  which  he  showed  to  Robertson,  was  the 
same  ladder  upon  which  plaintiff  was  In- 
jured. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  is  affirmed. 


STBPHENVII/LE  NORTH  &  SOUTH  TEX 

AS  RT.  CO.  V.  MOORE  et  aL 

(Conrt  of  Civil   Appeals  of  Texas.     June  20. 

1900.     Rehearing  Denied  Oct  16,  1909.) 

1.  Eminent  Douain  (|  262*)— Condeknatios 
Pboceedinqs— Evidence— REVIEW  —  Habm- 
I.E88  Ebbob. 

Where,  pending  condemnation  pioceedings, 
a  railroad,  after  deposit,  constructs  ita  road  ov«r 
the  land,  the  admission  of  evidence  at  the  trial 
that  a  house  on  the  land  was  burned  since  tilt 
railroad  was  put  in  operation  is  prejudicial  to 
the  railroad. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  262.*] 

2.  E^minent  Domain  (S  124*)— Condkuhation 
Pboceedings— Value  of  Land— Tdce  When 
couputed. 

Where,  before  the  trial  in  condemnation 
proceedings  for  a  right  of  way  the  road  was 
constructed  over  the  land  in  question,  the  admlB- 
sion  of  evidence  as  to  the  market  value  of  the 
land  when  the  road  was  constructed,  rather  tlum 
at  the  time  of  trial,  was  not  enoneoos,  especial- 
ly where  it  did  not  appear  but  that  the  railroad 
made  a  deposit  when  it  constructed  the  nwd. 
and  in  view  of  an  agreement  that  the  railroad 
had  taken  all  necessary  steps  for  the  condem- 
nation of  the  land. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {§  '  332-344 ;  Dec.  Dig.  { 
124.*J 

S.  Apfxai.  and  E3BB0B  (I  1047*)— Hasulzss 
Ebbob— ExAUiNATioN  or  Witness. 

Where  no  Injury  is  shown  by  the  action  of 
the  court  in  refusing  counsel  a  longer  time  to 
examine  witnesses,  the  error,  if  any,  is  harm- 
less. 

[BJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  104".*] 

Appeal  from  Oath  County  Court;  H.  J. 
Thompson,  Judge. 

Condemnation  proceedings  by  the  Ste- 
phenville  North  &  South  Texas  Rallway 
Company  against  Mrs.  S.  R.  Moore  and  oth- 
ers. From  a  Judgment  for  the  property 
owners;  the  railroad  appeals.  Reversed  and 
remanded. 

See,  also.  111  S.  W.  758. 

Marshall  Ferguson,  for  appellant.  J.  M. 
Carter,  J.  B.  Keith,  and  Theodore  Mack,  for 
appellees. 

DUNKLIN,  J.  The  Stephenvllle  North  A 
South  Texas  Railway  Company  Instltnted 
proceedings  to  condemn  for  right  of  way 
purposes  certain  land  belonging  to  Mrs.  S. 
R.  Moore  and  others,  and  from  a  Judgment 
In  favor  of  the  owners  of  the  land  the  rail- 
way company  has  appealed. 

The  admission  of  the  testimony  of  the 
witness  Johnson  Thomas  to  the  effect  that 
the  rent  house  situated  near  the  right  of  way 
has  burned  since  the  railroad  was  put  In  op- 
eration, we  tliink,  was  error  which  was  cal- 
culated to  be  prejudicial  to  the  defendant, 
and  for  this  error  the  Judgment  must  he  re- 
versed. 

Appellant  complains  ot  the  admission  of 
testimony  as  to  the  market  value  of  the  land 
taken  at  the  time  its  railroad  was  built  over 
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it,  ntber  than  at  tbe  date  of  trial.  The  ba- 
sis of  this  assignment  Is  the  proposition  that 
prior  to  the  trial  It  made  no  deposit  of  the 
amonnt  of  damages  assessed  by  the  commis- 
sioners appointed  by  the  county  Judge,  that 
therefore  there  was  no  legal  taking  of  the 
land  prior  to  the  trial,  and  that  the  proper 
measure  of  damages  should  be  the  value  of 
the  land  at  the  date  of  the  trial.  We  are  In- 
clined to  hold  that  In  any  event  the  correct 
measure  of  damages  would  be  the  value  of 
the  land  at  the  time  appellant  constructed 
its  road  upon  It  In  the  case  of  Morris  v. 
Coleman  County  (Tex.  Civ.  App.)  28  S.  W. 
381,  cited  by  appellant,  tbe  commissioners' 
court  had  ordered  a  public  road  opened 
across  certain  land,  and  It  was  held  that  the 
market  value  of  the  land  at  the  date  of  the 
trial  was  the  proper  measure  of  the  owner's 
damages,  in  view  of  the  fact  that  there  had 
been  no  previous  deposit  of  the  amount 
awarded  by  commissioners  appointed  for 
that  purirase,  and  therefore  the  date  of  the 
trial  was  tbe  date  the  land  was  taken.  But 
in  that  case  it  does  not  appear  that  the  road 
had  been  opened  on  the  land  prior  to  the 
trial.  However,  at  all  events,  there  was  no 
error  In  admitting  the  evidence  complained 
of  herein.  In  view  of  the  fact  that  the  record 
does  not  show  that  appellant  had  failed  prior 
to  the  trial  to  make  the  deposit  of  the  dam- 
ages previously  assessed,  and  In  view  of  the 
agreement  by  the  parties  upon  the  trial  that 
defendant  had  taken  all  necessary  steps  for 
the  condemnation  of  the  land. 

No  injury  Is  shown  to  appellant  by  the  ac- 
tion of  tbe  trial  court  In  refusing  to  allow 
Its  counsel  a  longer  time  than  was  given  to 
examine  witnesses,  and  therefore  the  fourth 
assignment  of  error  Is  overruled. 

For  the  error  above  indicated,  the  Judg- 
ment of  tbe  trial  court  is  reversed,  and  the 
caase  remanded. 


JOHNSON  et  al.  v.  W.  H.  OOOLSBT  LUM- 
BER CO.  et  al. 

(Court  of  Civil  Appeals  of  Texas.     May  29, 
1909.    Rehearing  Denied  Oct  23,  1909.) 

1.  CoTmis  (1 121*)— JusisDicnoN— Amount  m 

CONTBOVEBST— COUKTEBCLAIM. 

The  Jurisdiction  of  the  county  court  being 
limited  to  |1,000,  that  court  bad  no  jurisdiction 
of  a  ctoas-actlon  to  recover  an  overpayment  of 
t750  in  an  action  to  recover  a  debt  of  $550,  ex- 
elusive  of  interest 

[E^d.  Note.— For  other  cases,  see  Courts,  Cent 
Wg.  |{  41S-426;  Dec  Dig.  |  121.*] 

i.  AFPSAI.  and   EBBOB  (I   20*)— JUBISDICTION 

OF  Tkiai.  Covbt. 

Where  the  conn^  court  was  without  juris- 
diction of  a  cross-action,  the  Court  of  Civil  Ap- 
peals had  no  jurisdiction  to  revise  the  trial 
court's  action  with  reference  thereto. 

[Va.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  81-«7 ;   Dec.  Dig.  }  20.*] 


3.  Appeal  amo  Eebob  (i  742*)— AssiomcEinrs 
or  EUiBOK— FoBU. 

An  assignment  that  the  court  erred  in  re- 
fusing to  permit  appellants  to  prove  a  certain 
contract  without  stating  what  evidence  was  of- 
fered for  that  purpose,  but  referring  to  several 
bills  of  exceptions,  was  Insufficient  under  rules 
25  and  80  (67  S.  W.  xv,  xvi),  requiring  each 
assignment  to  specify  the  error  relied  on,  and 
be  accompanied  by  the  statement  of  such  pro- 
ceedings contained  in  tbe  record  as  are  neces- 
sary to  explain  the  assignment  and  to  a  decision 
of  the  question  Involved  without  reference  to  tbe 
record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8000;   Dec.  Dig.  f  742.*] 

4.  Afpkai,  and  Ebbob  (i  760*)— BBiKfS— RZF- 

XBENCE  TO  RECOBD. 

Appellant's  brief  in  so  far  as  it  sought  a 
reversal  because  of  assignments  of  error  to  the 
exclusion  of  evidence  should  state  the  page  of 
the  transcript  where  the  matter  supporting  the 
assignment  could  be  found. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8095 ;   Dec.  Dig.  |  760.*] 

5.  Tbial  (I  219*)— iNSTBUcnoNS— Definition 
or  Tkkus. 

The  court  is  not  required  to  define  a  term 
of  ordinary  use  when  used  in  its  popular  sense. 
[Bid.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  489;   Dec.  Dig.  I  219.*] 

0.  Tbial   (J   260*)— Requested   Obaboe— In- 

BTBucTioNB  Given. 

An  instruction  that,  where  a  person  deals 
with  an  agent,  be  must  assure  himself  that  tbe 
agent  has  tbe  necessary  authority  in  the  traps- 
action  in  question,  sufiiciently  covered  a  request 
that  it  is  not  sufficient  to  establish  agency  that 
the  agent  had  claimed  and  to  be  such,  but  that 
it  is  the  duty  of  the  person  dealing  with  the 
agent  to  ascertain  the  fact  of  agency  and  his 
authority  to  do  the  particular  act. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  651-059;  Dec.  Dig.  {  260.*] 

7.  Evidence  (|  43*)— Judiciai.  Notice— At- 
tachment. 

Where  an  attachment  has  been  issued  in  an 
action  on  a  debt  the  court  will  take  judicial 
cognizance  thereof  without  a  formal  introduc- 
tion of  the  papers  In  evidence. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  if  62-65 ;   Dec.  Dig.  {  43.*] 

8.  Attachment    ({    217*)  —  E>NroBCEMENT — 
Judgment. 

Where  the  existence  of  an  attachment  lien 
was  not  an  Issue  of  fact  for  tbe  jury,  on  the  es- 
tablishment of  plaintiffs'  debt  by  the  verdict,  it 
was  the  court's  duty  to  recite  in  its  judgment 
the  issuance  and  levy  of  the  attachment  as  the 
method  prescribed  by  law  for  the  preservation  of 
the  lien  fixed  by  the  levy  until  enforced  by  ex-  . 
ecution. 

[ESd.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  }{  735-752;   Dec.  Dig.  }  217.*] 

9.  Attachment  (I  217*)— Judgment— Sum - 

CIENCT.  g 

A  judgment  after  reciting  the  issuance  and  ' 
levy  of  an  attachment,  adjudged  that  tbe  Men 
existing  bv  virtue  thereof  be  "recognized,"  and 
directed  the  clerk  to  issue  an  execution  com- 
manding a  sale  of  the  attached  land  and  an  ap- 
plication of  the  proceeds  of  the  sale  to  the  pay- 
ment of  the  Judgment  and  costs,  and  the  re- 
turn of  any  overplus  to  the  landowner.  BeU, 
that  the  judgment,  though  containing  more  than 
was  necessaiy  to  preserve  tbe  attachment  lien, 
was  not  objectionaole  as  purporting  to  foreclose 
the  attachment  lien  on  the  land  levied  on. 

[Ed,  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  IS  785-752 ;   Dec.  Dig.  {  217.*] 
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Appeal  from  Hunt  Coanty  Coort;  3.  W. 
Manning,  Judge. 

Action  by  the  W.  H.  Groolsby  Lumber  (Com- 
pany and  others  against  E.  M.  Johnson  and 
others.  Judgment  for  plaintiffs  as  against 
M,r8.  Johnson,  and  defendants  appeaL  Af- 
firmed. 

M.  W.  Johnson  and  Neyland  &  Neyland, 
for  appellants.  Looney  &  Clark  and  L.  L. 
Bowman,  for  api^Hees. 

TALBOT,  J.  This  la  a  suit  Instituted  by 
W.  H.  Goolsby  and  J.  H.  Van  Amburgh 
partners,  doing  business  under  the  firm  name 
of  W.  H.  Goolsby  Limiber  Company,  against 
Mrs.  E.  M.  Johnson,  formerly  Bounds,  her 
husband,  Merrill  W.  Johnson,  being  Joined 
pro  forma,  George  Llndsey,  and  A.  K.  Doss  to 
recover  the  sum  of  $555.03  alleged  to  be  due 
for  certain  lumber  and  building  material 
sold  and  delivered  to  defendants  at  their 
special  instance  and  request  during  the  year 
1906.  PlalntlflTs  also  sued  out  a  writ  of  at- 
tachment against  the  defendant  Mrs.  John- 
son, which  was  levied  on  a  part  of  lot  1,  In 
block  14,  of  the  Original  Town  Donation  of 
Greenville,  Tex.  The  defendant  Mrs.  John- 
son, Joined  by  her  husband,  pleaded  the  gen- 
eral issue,  and  specially  and  by  way  of  cross- 
action,  in  substance,  that  she  owned  a  cer- 
tain building  In  the  dty  of  Greenville, 
which  she  rented  to  defendant  A.  K.  Doss 
for  a  period  of  years,  the  rental  contract  be- 
ing In  writing;  that  she  agreed  to  make  cer- 
tain repairs,  improvements,  and  additions  to 
said  building  In  accordance  with  certain 
plans  and  specifications  prepared  by  defend- 
ant George  Llndsey;  that  the  said  Llndsey 
contracted  and  agreed  with  her  to  furnish 
and  to  pay  for  all  the  labor  and  material  to 
make  such  repairs  and  improvements,  the 
same  to  cost  not  more  than  |1,000;  that 
"Llndsey  was  to  pay  for  all  labor  and  ma- 
terial weekly,"  and  that  she  agreed  to  honor 
his  draft  for  the  value  of  such  material  and 
labor  weekly.  Mrs.  Johnson  further  alleged 
that  she  never  authorized  the  said  Llndsey 
or  Doss  or  any  one  else  to  purchase  from 
the  plalntifTs  In  her  name,  or  on  her  credit, 
any  of  the  material  used  in  the  repair  or 
improvement  of  said  building,  and  had  not 
promised  to  pay  plaintiffs  the  account  sued 
on  or  any  part  of  the  same ;  nor  had  in  any 
manner  ratified  the  purchase  of  the  lumber 
and  material  therein  specified ;  that  she  "has 
largely  overpaid  said  Llndsey  the  contract 
price  of  $1,000  for  which  he  agreed  and  un- 
dertook to  do  and  perform  the  work  in  the 
repairing,  improving,  and  making  the  addi- 
tions to  said  building,  and  has  paid  him  the 
sum  of  about  $1,750;  that  each  and  every 
item  of  the  account  sued  on  is  unjust,  and 
not  a  proper  charge  against  her;  that  she 
had  never  held  either  Doss  or  Llndsey  out  to 
the  world  as  her  agent,  and  that.  If  any  one 
Is  responsible  to  the  plaintiffs  for  the  value 
of  the  material  specified  In  the  account  In 
question,  It  Is  either  Llndsey  or  Doss,  or 


both  of  them."    The  prayer  of  this  answer 
and  cross-bill  is  as  follows:    "Wherefore  said 
defendant  Mrs.   E.   M.   Johnson  prays   that 
she  have  Judgment  discharging  her  with  her 
costs,  but,  should  the  court  hold  her  liable  to 
pay  the  amount  to  plaintiff,  then  she  prays 
that,  having  fully  paid  the  said  Llndsey  far 
more  than  she  contracted  to  pay  him,  she 
have  Judgment   over   against  him   for    the 
amount  of  plalntifTs  recovery  against  her, 
as  well  as  for  the  amount  she  has  overpaid 
him  on  the  contract  price,  to  wit,  the  sum 
of  $750."    There  was  no  prayer  for  Judgment 
over   against  Doss   in   the  event  judgment 
was  rendered  in  favor  of  plaintiffs  against 
Mrs.  Johnson.     The  defendant  George  Llnd- 
sey In  due  order  filed  a  plea  In  abatement  to 
the   cross-action   of   Mrs.    Johnson,   alleging 
that  said  action  was  based  upon  allegations 
charging  him  with  the  conversion  of  certain 
moneys,  a  cause  of  action  arising  ex  delicto 
and  in  no  way  connected  with  the  suit  of 
plaintiffs,  which  is  an  action  of  debt  arising 
ex  contractu ;  and  hence  could  not  be  main- 
tained in  this  suit.    Llndsey  also  filed  a  gen- 
eral denial  to  the  allegations  of  both  the 
plaintiffs  and  his  codefendant,  Mrs.  Johnson, 
and  specially  denied  that  he  ever  contracted 
with  Mrs.  Johnson  to  make  improvements  on 
her  house  for  $1,000,  or  for  any  other  sum. 
He  averred  that  the  only  contract  he  made 
with  her  was  as  an  architect  for  a  commis- 
sion to  plan  and  supervise  the  work  of  re- 
pairs on  the  building.     Defendant  Doss  an- 
swered by  simply  adopting  the  answer  of  his 
codefendant  Llndsey.    The  plea  In  abatement 
of  Llndsey  was  sustained  by  the  trial  court 
and  Mrs.  Johnson's  cross-action  against  him 
dismissed.    A  trial  upon  the  merits  of  the 
case  before  a  Jury  resulted  In  a  verdict  and 
Judgment  that  plaintiffs  take  nothing  as  to 
defendants  Llndsey  and  Doss,  and  recover  of 
Mrs.  Johnson  the  amount  sued  for ;  the  judg- 
ment reciting  the  issuance  and  levy  of  the 
writ  of  attachment  upon  the  lot  levied  on 
and  described  as  above  stated. 

Appellants'  first  assignment  of  error  com- 
plains  of    the   court's   action   in   sustaining 
Llndsey's  plea  in  abatement  to  their  crosa- 
blll  against  him.    The  plea  should  not  have 
been  sustained,  perhaps,  on  the  ground  urged ; 
but  It  Is  apparent  from  the  record  that  the 
county    court  had   no   Jurisdiction   of   the 
amount  Involved  therein,  and  there  was  no 
error  In  dismissing  the  bill.     As  has  been 
seen,  Mrs.  Johnson  charged  In  her  cross-ac-      i 
tlon  against  Llndsey  that  she  had  paid  him 
over  and  abpve  the  amount  she  contracted  to      I 
pay  him  for  the  Improvements  the  sum  of 
$750,  and  prayed,  in  substance,  that.  In  the      ' 
event  the  court  should  bold  her  liable  for 
the  dalm  sued  on  by  plaintiffs,  then.  Inas- 
much as  she  had  paid  Llndsey  more  than      i 
she  contracted  to  pay  him,  tliat  she  have 
Judgment  over  against  him  for  the  amount  of      I 
plaintiffs'  recovery  against  her,  and.  In  ad-      , 
dltlon  thereto,  for  the  amount  she  had  over-      ' 
paid  on  the '  contract  price,  which  she  al-      , 
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I^ed  was  |750.  The  amount  of  the  debt 
Bought  to  be  recovered  by  plaintiffs  was 
$550,  exclusive  of  Interest,  and  this  amount, 
added  to  the  sum  alleged  to  have  been  over- 
paid Llndsey,  namely,  |750,  makes  the 
amoant  in  controversy  In  the  cross-action 
$1,300.  The  Jurisdiction  of  the  county  court 
Is  limited  to  $1,000;  hence  the  county  court 
liad  no  Jurisdiction  of  the  amount  sought  to 
be  recovered  in  appellants'  cross-action,  and 
could  not  render  the  Judgment  therefor.  The 
county  court  being  without  Jurisdiction  of 
the  cross-action,  this  court  tias  no  Jurisdic- 
tion to  revise  its  action  with  respect  thereto. 
HaU  V.  McGin  (Tex.  Civ.  App.)  38  S.  W.  828 ; 
Pennybacker  v.  Hazlewood,  26  Tex.  Civ.  App. 
183,  61  S.  W.  155;  Standefer  v.  Aultman, 
34  Tex.  Civ.  App.  160,  78  S.  W.  552. 

The  second  assignment  is  as  follows:  "The 
court  erred  in  refusing  to  allow  the  appel- 
lants to  prove  their  contract  with  Oeorge 
LJndsey  and  Llndsey  &  Cobum  for  the  re- 
modeling, improvement,  and  repairing  the 
bouse  into  which  appellees  claim  their  ma- 
terial went,  because,  If  the  appellants  were 
liable  at  all,  they  were  only  liable  to  the  ex- 
tent of  the  contract  price  made  between  the 
appellant  Mrs.  B.  M.  Bounds,  now  Johnson, 
and  tbe  said  Lindsey,  and,  having  paid  much 
more  than  the  sum  contracted  for,  tbe  ap- 
pellants were  not  liable  to  the  appellees  in 
any  sum  whatever."  The  first  proposition 
under  this  assignment  is  to  the  effect  that 
appellant  had  contracted  with  appellee 
Lindsey  to  repair  her  building  for  a  specified 
sum,  and  that  her  liability  for  material  used 
in  making  such  repairs  did  not  exceed  such 
sum  ;  that  payment  to  Lindsey  of  the  amount 
agreed  to  be  paid  him  for  tbe  Improve- 
ments was  a  full  settlement  of  her  liability, 
and  hence  she  was  not  liable  for  the  price 
of  tbe  material  ordered  by  her  codefendants 
and  sought  to  be  recovered  in  this  action; 
(2)  that  in  such  case,  when  the  contractor 
fails  to  complete  the  work  on  tbe  money 
paid,  tbe  contractor  will  become  liable  for 
any  sum  in  excess  of  the  contract  price  agreed 
upon  necessary  to  complete  the  work  con- 
tracted to  be  done,  therefore  tbe  court  erred 
in  refusing  to  permit  the  appellants  to  prove 
the  contract  between  appellant  Mrs.  John- 
son and  appellee  Lindsey.  This  assignment 
Is  not  sufficiently  specific  in  pointing  out  the 
ruling  appellants  seek  to  have  reviewed  by 
tMs  court,  nor  is  there  such  a  statement  of 
the  proceedings  contained  in  the  record  in  ex- 
planation and  support  of  it  as  entitles  it 
to  consideration.  As  will  be  noted,  tbe  as- 
signment is  a  general  statement  that  the 
court  erred  in  refusing  to  permit  appellants 
to  prove  the  contract  between  appellant  Mrs. 
Johnson  and  appellee  Lindsey.  This,  it  Is 
true,  implies  that  evidence  offered  by  appel- 
lants tending  to  prove  the  terms  of  such 
contract  was  excluded  upon  objection  made 
thereto  by  tbe  appellees,  but  what  this  evi- 
dence was  does  not  appear  from  the  assign- 
ment, the  propositions,  or  the  statement  un- 


der them.  The  assignment  and  propositions 
each  refer  to  five  separate  and  distinct  bills 
of  exception,  and,  under  the  heading,  "State- 
ment under  both  Propositions,"  we  find  the 
following:  "W.  H.  Goplsby  Lumber  Com- 
pany sued  appellants  George  Lindsey  and  A. 
K.  Doss  for  the  value  of  certain  lumber  said 
to  have  been  sold  defendants  and  used  in  the 
house  of  appellants  by  Doss  and  Lindsey. 
Appellants  pleaded  a  contract  with  Lindsey 
and  Doss,  codefendants.  See  pleading."  Tbe 
assignment  should  distinctly  specify  the  er- 
ror relied  on,  and  be  accompanied,  in  the 
brief,  with  a  statement  of  such  proceedings, 
or  part  thereof,  contained  in  the  record,  as 
are  necessary  to  explain  and  support  such 
assignment  and  enable  the  court  to  decide 
the  question  involved  without  reference  to  or- 
an  examination  of  the  record.  Rules  25  and 
30  (67  S.  W.  XV,  xvl);  McManus  v.  Wallis, 
62  Tex.  634 ;  Krick  v.  Dow  (Tex.  Civ.  App.) 
84  S.  W.  245.  Appellants'  brief  touching  the 
assignment  In  question  is  not  only  defective, 
in  that  it  falls  to  comply  with  the  rules  in 
the  respects  mentioned,  but,  also,  In  that  it 
fails  to  state  tbe  page  or  pages  of  the  tran- 
script where  the  pleadings  and  bills  of  ex- 
ception to  which  we  are  referred  in  support 
of  tbe  assignment  will  be  found. 

The  court  did  not  err  in  refusing  to  charge 
the  Jury  at  appellants'  request  that  the  pro- 
vision in  the  written  contract  entered  into 
between  Mrs.  Johnson  and  A.  K.  Doss,  where- 
by Mrs.  Johnson  leased  to  Doss  the  building 
upon  which  the  repairs  were  made,  to  tbe  ef- 
fect that  such  repairs  should  be  under  the  su- 
pervision of  the  said  Doss,  did  not  confer  up- 
on Doss  authority  to  purchase  material  for 
such  repairs  on  the  credit  of  Mrs.  Johnson; 
that  the  word,  "supervision,"  means  to  over- 
look, to  superintend,  to  supervise.  It  was 
not  necessary  to  define  the  word  "supervi- 
sion." It  is  a  word  of  ordinary  use,  and  was 
used  in  Its  popular,  and  not  in  any  technical, 
sense  in  the  contract  referred  to.  Such 
words  and  terms  need  not  be  explained,  as 
the  Jury  will  be  presumed  to  know  their 
meaning.  Anderson  Xllec.  Co.  v.  Cleburne 
Water,  etc.,  Co.,  23  Tex.  Civ.  App.  328,  57 
S.  W.  575.  Nor  did  the  court  err  In  refusing 
appellants'  special  charge  to  the  effect  that, 
when  a  person  deals  with  an  agent,  he  must 
take  notice  of  the  authority  conferred  upon 
him,  and  that  it  is  not  sufilclent  to  establish 
agency  that  the  party  claiming  to  be  the 
agent  has  represented  himself  to  be  such; 
that  it  is  the  duty  of  a  person  dealing  with 
him  to  ascertain  the  fact  of  agency,  and  that 
the  agent  Is  clothed  with  the  authority  from 
the  principal  to  make  the  particular  con- 
tract In  question  for  him.  In  so  far  as  this 
charge  stated  a  correct  proposition  of  law 
applicable  to  the  facta,  it  was  covered  by 
another  special  charge  requested  by  appel- 
lants, reading  thus:  "Tou  are  charged  that, 
where  a  person  deals  with  an  agent,  he  must 
take  notice  of  the  extent  of  the  agent's  au- 
thority, and  assure  himself  that  the  person 
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The  fourth  and  last  assignment  of  error 
Is  as  follows:  "The  court  erred  In  rendering 
a  judgment  on  the  following  verdict:  'We, 
the  jury,  find  for  the  plaintiff,  against  the 
defendants  Mrs.  E.  M.  Johnson  and  assess 
their  damages  at  ($555.03)  five  hundred  and 
Utty-five  03/, JO  dollars,  with  six  per  cent, 
interest  from  Jan.  1st,  1907,  and  we  find 
In  favor  of  defendants  Doss  and  Lindsey.  A. 
.V.  Allen,  Foreman' — the  error  in  the  judg- 
ment being  that  the  court  erred  In  recog- 
nizing the  existence  of  an  attachment  lien 
upon  a  lot  of  land  situated  in  Greenville, 
•Tex.,  and  a  part  of  the  town  donation  of 
said  city  and  being  part  of  block  14,  because 
there  was  absolutely  no  evidence  of  any  char- 
acter produced  or  suggestion  before  the  court 
or  Jury  that  any  attachment  was  ever  sued 
out  in  this  cause,  or  that  the  same  was  ever 
levied  upon  any  of  the  real  estate  of  either 
of  the  appellants.  It  being  necessary  for  such 
a  recognition  that  there  be  some  evidence  of 
an  attachment  lien  suggested  to  the  court  or 
evidence  offered;  and,  further,  the  court  err- 
ed in  overruling  the  appellants'  motion  for  a 
new  trial  because  there  was  not  introduced 
in  evidence  either  a  writ  of  attachment  or  a 
return  of  same  showing  there  was  a  levy  of 
a  writ  of  attachment  by  the  sheriff  or  other 
oBicer,  and  no  evidence  was  Introduced  show- 
lug  the  existence  of  a  writ  of  attachment, 
the  levy  of  the  same,  or  the  return  of  same, 
showing  a  levy  on  the  property  described  In 
said  judgment,  or  any  other  property."  The 
wnly  question  raised  by  this  assignment  is 
whetlier  or  not  the  trial  court  erred  in  rec- 
ognizing the  attachment  lien  without  the  in- 
troduction of  the  attachment  papers  in  evi- 
dence or  other  evidence  of  the  issuance  and 
levy  of  the  attachment  upon  the  land  describ- 
ed In  the  judgment.  If  the  writ  of  attach- 
ment was  regularly  issued  and  levied  upon 
the  land  described  in  the  judgment  and  re- 
turned into  court  with  the  sheriff's  return 
Indorsed  thereon  showing  such  levy,  which 
Is  not  questioned  by  any  thing  appearing 
in  the  record,  such  writ  Mnd  return  was  suffi- 
cient evidence  to  establish  prima  facie,  at 
least,  the  i.ssuauoe  and  levy  thereof,  and  it 
was  not  essential  to  the  authorization  of  a 
recital  of  such  Issuance  and  levy  In  the  judg- 
ment, as  directed  by  the  statute  for  the  pres- 
ervation of  the  attachment  lien  when  the  at- 
tachment is  issued  from  the  county  or  jus- 
tice court,  that  the  attachment  papers  or  any 
of  them  should  have  been  Introduced  in  evi- 
dence. These  papers  were  filed  papers,  and 
constituted  a  part  of  the  record  before  the 
lourt  in  the  case  of  which  the  court  would 
take  judicial  cognj^ance,  and  no  formal  intro- 
duction of  tJieui  in.  evidence  was  necessary. 
The  existence  vg)      o^  of  ^^^  attachment  lien 


In  its  judgment  the  issuance 
attachment  as  the  method  p 
for  the  preservation  of  the  li 
levy  until  It  could  be  enf 
tion.    Pltkins  v.  Johnson  (T 

It  was  further  argued  at 
court's  judgment  In  effect  f( 
tachment  lien  upon  the  lani 
that  this  constituted  fundai 
which  the  case  should  be 
judgment,  after  reciting  tl 
levy  of  the  writ  of  attachmei 
proceeds  to  adjudge  that  t 
by  virtue  thereof  be  "recof 
clerk  of  the  court  is  dlrec 
execution  commanding  the 
constable  of  Hunt  county  to 
the  law  directs,  and  apply 
such  sale  to  the  payment 
curred  in  this  suit  and  the 
ment,  and  that,  if  after  sati 
and  judgment  any  money  rem 
to  pay  the  same  over  to  M 
that.  If  the  sum  realized  f 
the  attached  property  is  not 
plaintiffs'  judgment  and  th 
that  execution  issue  for  the  I 
of  the  opinion  this  form  c 
does  not  warrant  a  revers 
The  judgment  contains  raucl 
necessary  to  preserve  the  ; 
but  It  does  not  purport  t( 
lien,  and  such  is  not,  in  our 
effect.  The  course  directed 
to  be  pursued  for  its  enforce 
course  pointed  out  by  law,  a 
ordinarily  be  pursued  witl 
rections  given  therefor  In  tt 

Finding  no  reversible  ern 
the  Judgment  of  the  court  b 


FREEMAN  v.  GA 

(Court  of  Civil   Appeals   of  ' 
1909.     Rehearins  Denied  ( 

1.  Railroads   (J   282*)  —  In; 

JURIES  TO  Child — Puiadin 
In  an  action  for  injuries 
being  run  over  by  an  engine, 
the  employes  in  charge  of  the 
plaintiff  was  on  the  running: 
gine,  and  permitted  him  to  rid 
did  not  appreciate  the  danger 
age,  he  was  entitled  to  recove 
allegation  of  the  petition  thai 
ployCs  "knew"  of  plaintiff's  p< 
gIne,  and  were  negligent  in  fa 
warn  him  of  the  danger,  alth 
did  not  know  or  appreciate  tl 
ing  on  a  moving  engine,  it 
whether  they  warned  or  notifi 
they  permitted  him  to  ride. 

[Ed.    Note.— For   other   case 
Cent.  Dig.  {  021 ;   Dec.  Dig.  { 
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2.  Rajcuwaos  (I  282*)— IiiJxnuBS  to  Chiu>— 

EVIDKHOB— SumciKNOT. 

In  an  action  for  injaries  to  a  child  from 
being  nin  over  by  an  engine,  evidence  held  in- 
sufficient to  warrant  a  finding  that  defendant's 
emplojte  knew  of  plaintUTi  position  on  the  run- 
ning board  of  the  engine. 

[Gd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  914;   Dec  Dig.  $  282.*] 

8.  Neouoenoe  (t  85*)— CoNTBiBtrroBT  N>a- 

UOENCK  or  Child. 

Where  a  minor  possesses  snch  a  degree  of 
intelligence  as  to  appreciate  the  danger  in- 
volved in  his  act,  he  Is  chargeable  with  con- 
tribntory  negligrace  as  any  other  person. 

[E^  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  I  121;   Dec  Dig.  I  85.*] 

4.  RAIUI0AD8  (I  282*)— ConmBirroBT  Nxo- 

UGERCE  or  CHILO— BVIDKRCB. 

In  an  action  for  injaries  to  a  child  from 
being  ran  over  by  an  engine,  evidence  held  to 
show  that  plaintiff  was  guilty  of  contributory 
negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
T>ec  Dig.  i  282.*] 

Appeal  from  District  Coart,  Bexar  Coun- 
ty;  J.  U  Camp,  Judge. 

Action  by  Lns  Garcia,  by  next  friend, 
against  T.  J.  Freeman,  receiver.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  rendered. 

King  ft  Morris  and  Hicks  &  Hicks,  for  ap- 
pellant   Seth  S.  Searcy,  for  appellee. 

JAMES,  C.  J.  The  appellee  sued,  alleging 
that  plaintiff,  a  minor  11  years  of  age,  climb- 
ed upon  and  stationed  himself  upon  the  run- 
ning board  of  defendant's  switch  engine 
which  was  operating  back  and  forth  in  what 
Is  known  as  the  "stockyards"  of  defendant, 
and  that  lie  slipped  and  fell  from  the  running 
board,  and  the  wheels  ran  over  his  right  leg, 
requiring  amputation  thereof  above  the  knee, 
and  causing  him  certain  other  injuries,  all 
serious  and  permanent.  It  was  alleged  that 
defendant's  servants  permitted  plaintiff  to 
ride  on  said  running  board;  that  plaintiff 
was  young.  Inexperienced  and  unaware  of 
the  danger ;  that  he  had  been  doing  the  same 
thing  before,  with  the  knowledge  of  said 
servant,  but  had  not  been  warned  of  the 
danger;  that  said  stockyards  are  located  in 
a  thickly  settled  portion  of  San  Antonio,  and 
are  unprotected  by  gates  or  lookout;  that 
children  living  In  the  neighborhood  were  in 
the  habit  of  riding  upon  the  cars  and  engines 
at  that  place,  and  that  defendant  and  its 
servants  knew  this  fact,  but  took  no  steps  to 
prevent  it ;  that  on  the  date  alleged  plaintiff 
stationed  himself  upon  the  running  board  or 
step  of  the  engine  in  full  view  of,  and  with 
the  knowledge  of,  defendant's  servants  in 
charge  of  the  engine,  which  was  being  operat- 
ed back  and  forth  as  aforesaid,  and  while  so 
riding  plaintiff  fell  therefrom  and  received 
his  Injury.  The  petition  alleged  that  plain- 
tiff was  injured  through  the  negligence  of 
defendant  in  this :  "That  no  notice  was  given 
plaintiff  of  the  perilous  position  he  occupied, 
or  of  the  danger  he  was  in,  in  being  upon  and 


riding  on  said  step  or  running  board,  and 
plaintiff  was  not  warned  of  the  danger  he 
was  in,  in  being  upon  the  running  board  or 
step  of  said  engine,  although  the  defendant, 
Its  servants,  and  employes  knew  of  plaintiff's 
whereabouts  on  said  engine,  or  by  the  exer- 
cise of  reasonable  diligence  could  have  known 
of  his  whereabouts  and  of  the  danger  he  was 
In,  and  that  this  negligence  was  the  direct 
and  proximate  cause  of  plalntUTs  Injuries." 
Appellant  answered  by  general  and  special 
exceptions,  by  general  denial,  and  special 
answer :  (a)  That  appellee  was  riding,  or  at- 
tempting to  ride,  on  the  cars  or  engine  with- 
out the  knowledge  or  consent  of  appellant, 
and  while  so  doing,  without  any  negligence 
upon  the  part  of  appellant,  fell  therefrom  and 
was  Injured;  that  appellee  was  a  trespasser 
and  guilty  of  contributory  negligence  In  rid- 
ing or  attempting  to  ride  on  said  cars  or  en- 
gine, (b)  Appellant  further  alleged  that  ap- 
pellee was  riding,  or  attempting  to  ride,  up- 
on said  engine  or  cars  while  in  motion  in  vio- 
lation of  section  18,  c.  22,  of  the  Revised 
Criminal  Ordinances  of  the  city  of  San  An- 
tonio, making  it  "unlawful  for  any  person 
not  a  passenger  thereon  to  get  on  or  cling  to 
any  street  car  or  other  railroad  car  when  in 
motion  In  the  city  of  San  Antonio,"  and  that 
he  was  so  doing  without  the  knowledge  of  ap- 
pellant or  its  employes,  and  was  thereby 
guilty  of  contributory  negligence.  Appellant 
further  alleged  that  appellee  was  Injured 
while  riding,  or  attempting  to  ride,  on  a 
freight  train  in  the  yards  of  appellant  in  the 
city  of  San  Antonio  without  the  knowledge 
and  consent  of  appellant  or  its  employes  and 
contrary  to  the  criminal  statutes  of  the  state 
of  Texas,  and  that  this  was  the  proximate 
cause  of  his  injuries,  and  that  for  said  rea- 
sons he  ought  not  recover.  Plaintiff  obtained 
a  Judgment  for  $3,000. 

We  shall  first  consider  the  third  assign- 
ment of  error,  which  complains  of  the  charge 
which  submitted  the  case  upon  the  theory  of 
whether  or  not  those  in  charge  of  the  engine 
knew  that  the  minor  was  riding  upon  the 
running  board  of  the  switch  engine,  and 
which  charged  the  jury  that  If  they  found 
that  said  employes  knew  the  fact,  and  that 
plaintiff  was  a  child  of  tender  years,  and  did 
dot  know  and  appreciate  the  danger.  If  any. 
In  riding  upon  said  running  board,  and  that 
said  employes  permitted  him  to  be  and  ride 
thereon,  and  in  so  doing  were  guilty  of  neg- 
ligence, and  such  negligence  was  the  direct 
cause  of  plaintiff's  injury,  to  find  for  plain- 
tiff. 

Three  propositions  are  relied  upon  In  con- 
nection with  this  assignment:  (1)  That 
where  the  sole  ground  of  negligence  is  the 
failure  to  notify  appellee  of  his  perilous  posi- 
tion, and  to  warn  him  of  the  danger  he  was 
in,  a  charge  allowing  a  recovery  in  case  the 
jury  find  that  defendant's  employes  permit- 
ted appellee  to  ride  upon  the  engine  with 
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knowledge  of  bis  danger  1>  without  pleading 
to  support  It.  (2)  Where  the  andlsputed  tes- 
timony shows  that  appellee  knew  It  was  dan- 
gerous to  ride,  or  attempt  to  ride,  upon  an 
engine  while  In  motion,  a  charge  that  allows 
a  recovery  in  case  the  Jury  finds  that  he  did 
not  know  of  the  danger  is  against  the  evi- 
dence. (3)  Where  there  is  no  evidence  from 
which  the  Jury  could  reasonably  conclude 
that  the  employes  knew  appellee  was  on  the 
train  at  the  time  be  was  Injured,  the  charge 
allowing  a  recovery  If  they  found  the  em- 
ployes knew  he  was  on  the  train  it  without 
evidence  to  support. 

We  overrule  the  first  proposition.  The 
clause  in  petition  which  alleged  the  negli- 
gence relied  on  alleged  that  the  employes 
knew  of  plalntlfl's  position  on  the  engine,  and 
bis  danger,  and  were  negligent  in  failing  to 
notify  or  warn  him  of  the  danger.  The  court 
by  its  charge  took  the  view  that  If  the  em- 
ployes were  aware  that  plaintiff  was  on  the 
moving  engine,  and  permitted  him  to  ride 
thereon,  and  plaintlCF  in  fact  did  not  know  or 
appreciate  the  danger  In  riding  the  footboard 
on  account  of  bis  age,  plaintiff  was  entitled 
to  recover.  It  seems  to  ns  that  if  the  child 
did  not  know  or  appreciate  the  danger  there 
was  in  riding  on  a  moving  engine,  it  was  Im- 
material whether  or  not  they  warned  or  noti- 
fied him.  If  they  permitted  him  to  ride 
thereon.  The  facts  that  they  knew  his  pres- 
ence on  the  engine,  and  bis  danger,  and  per- 
mitted him  to  ride  thereon,  were  at  least 
within  the  allegations  relied  on  for  recovery. 

The  third  of  said  propositions  alleges  that 
there  was  no  evidence  from  which  It  could  t)e 
found  that  the  employes  of  defendant  knew 
appellee  was  npon  the  engine.  We  find  this 
sustained  by  the  record.  The  duty  to  take, 
precautions  to  protect  the  minor  from  in- 
jury did  not  arise  until  it  was  known  to  the 
employes  that  he  was  upon  the  engine.  The 
evidence  relied  on  as  sufficient  to  prove  this 
was  the  testimony  of  plaintiff  as  follows: 
"I  was  south  on  Guadaloupe  street.  I  got 
on  the  engine  of  the  train  that  was  switching 
around  out  there.  I  got  on  the  rear  part  I 
managed  to  stand  on  that  part  of  the  engine 
because  I  got  on  it  There  were  cars  in  the 
front.  The  train  was  going  forward  and 
backward.  It  was  moving  when  I  got  on; 
it  was  going  south.  I  stayed  on  the  engine 
about  five  minutes.  The  engine  was  going 
while  I  was  on  it.  It  would  stop  for  a  while, 
then  go  forward  and  then  go  Iwck.  It  was 
switching  back  and  forth.  I  saw  two  men 
on  the  engine.  There  were  some  others 
around  the  train,  but  they  were  on  El  Paso 
street  Some  were  on  the  cars,  and  some 
were  below.  When  I  got  on  the  engine,  one 
of  the  men  on  the  engine  was  looking  for- 
ward, and  the  other  was  looking  backward. 
It  was  a  switch  engine  I  got  on."  The  fact 
that  plaintiff  was  seen  upon  the  engine  could 
doubtless  be  made  to  appear  by  circum- 
stances. But  plaintiff  did  not  say  that  any 
of  these  employes   were  looking  at  or  to- 


wards him,  but  only  that  one  was  looking 
forward  and  the  other  backward ;  they  being 
evidently  engaged  in  the  performance  of 
their  duties  in  switching.  To  find  from  this 
that  the  one  looking  backward  saw  plain- 
tiff would  bo  mere  conjecture.  The  Jury, 
in  view  of  the  charge  upon  wbldi  the  case 
was  submitted,  must  have  found  that  plain- 
tiff was  seen,  and  because  the  evidence  did 
not  warrant  the  finding,  the  Judgment  can- 
not be  approved. 

But  the  question  of  more  vital  effect  Is 
one  suggested  by  the  second  proposition,  and 
also  by  propositions  under  the  fourth  assign- 
ment of  error,  which  Is  that  the  court  erred 
In  refusing  a  peremptory  instruction  for  de- 
fendant Also  by  the  fifth  assignment  It 
concerns  the  matter  of  contributory  negli- 
gence. Plaintiff  was  11  years  of  age,  and  tes- 
tified: "Yes;  me  and  the  boys  hop  the  train 
down  there  pretty  often.  I  knew  that  if  I 
fell  off  that  car  that  it  would  run  over  and 
hurt  me,  so  when  I  got  onto  It  I  tried  to  hold 
on  tight  Tea ;  when  I  went  to  Jump  I  knew 
it  was  dangerous,  and  I  was  liable  to  get 
hurt  Yes;  the  police  officers  sometimes 
came  down  there,  and  got  after  ns  and  chased 
us  out  In  the  brush."  There  is  nothing  tend- 
ing to  show  that  the  defendant's  servants 
had  anything  to  do  with  causing  the  boy  to 
Jump  or  get  off,  nor  is  there  anything  in  the 
boy's  testimony  In  conflict  with  the  above 
admission.  The  attempt  to  get  off  the  en- 
gine while  it  was  in  motion  was  bis  volun- 
tary act  His  own  testimony  shows  clearly 
that  he  understood  and  appreciated  the  dan- 
ger of  being  injured  in  getting  off  as  he  did. 
In  fact  he  admitted  It  and  It  is  impossible 
to  see  anything  In  the  record  which  would 
warrant  a  Jury  In  forming  a  different  con- 
clusion. The  cases  of  Railway  v.  Rodgers,  SQ 
Tez.  680,  36  S.  W.  243,  and  Railway  v.  Phil- 
Ups,  91  Tex.  281,  42  S.  W.  852,  lay  down  tbe 
rule  that  a  minor  who  possesses  such  degree 
of  Intelligence  as  t6  appreciate  the  danger 
Involved  In  his  act  is  chargeable  with  con- 
tributory negligence  as  any  other  person. 
Plaintiff's  own  testimony  shows,  beyond  any 
question,  that  he  knew  the  injury  now  com- 
plained of  was  likely  to  result  to  bim  If  he 
attempted  to  get  off  the  engine  while  it  was 
moving,  or  did  not  hold  on  tight.  And  he 
could  not  have  known  of  this  danger  of  in- 
Jury  as  incident  to  Jumping  off  without  know- 
ing also  how  to  avoid  it  by  not  Jumping  or 
attempting  to  get  off.  We  think  plaintiff 
was  guilty  of  contributory  negligence  upon 
his  own  testimony.  Payne  v.  Ry.  Co. 
(Mo.)  80  S.  W.  148;  Merryman  v.  Ry.  Co., 
85  Iowa,  634,  62  N.  W.  545.  That  plalnUrs 
act  led  directly  to  his  Injury  cannot  be  ques- 
tioned. In  view  of  this  conclusion,  there 
being  in  the  petition  no  theory  of  recovery 
stated  to  which  plalntUTs  contributory  neg- 
ligence would  not  operate  as  a  bar,  the  prop- 
er disposition  of  the  case  is  to  reverse  the 
Judgment  and  to  render  judgment  here  in 
favor  of  appellant 
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Wliat  bas  been  said  disposes,  in  effect,  of 
all  the  assignments  of  error,  except  the  first 
assignment,  which  complains  of  the  admis- 
sion of  certain  testimony,  which  could  hard- 
ly haye  had  the  effect  of  misleading  any  in- 
telligent jury. 

Beversed  and  rendered. 


IfAIiONBY  MERCANTILE  CO.  v.  JOHNSON 

COUNTY  SAVINGS  BANE. 

(Court  of  Civil  Appeals  of  Texas.     June  12, 

1900.    Rehearing  Denied  Oct  23.  1809.) 

1.  COBPOSATIONS   (I   699»)  —  DiBSOixrnoN  — 
Faxlitbk  to  Pat  Fbanchibe  Tax. 

That  a  corporation's  right  to  do  bnsinesi 
had  been  forfeited  for  failure  to  pay  franchise 
tax  as  required  by  Rev.  St.  189o,  art.  52431, 
aa  amended  by  Laws  1905,  p.  21,  c.  19,  and  con- 
tinned  in  Laws  1907,  p.  602,  c.  23,  did  not  de- 
stroy its  corporate  existence,  though  it  assigned 
its  assets,  and  ceased  to  do  business. 

[Ed.  Note.— For  other  cases,  tee  Corporations, 
Cent.  Dig.  f  2398;   Dec.  Dig.  {  599.*] 

2.  CoKPOBATIOns  (I  830*)— COBPOBATX  FOWEBS 

— RiOET  TO  Defend. 

Rev.  SL  1895,  art.  5243i,  as  amended  by 
Laws  1906,  p.  21,  c.  19,  and  continued  in  Laws 
1907,  p.  502,  c.  23,  makes  any  corporation  which 
fails  to  nay  the  franchise  tax  liable  to  a  pen- 
alty, and  forfeits  its  right  to  do  business,  and 
Erovides  that  any  cori)oration  whose  right  to  do 
osiness  has  been  foifeited  may  not  sue  or  de- 
fend, and,  in  a  suit  against  it  on  a  cause  of  ac- 
tion arising  before  the  forfeiture,  no  affirmative 
relief  may  be  granted  it  unless  its  right  to  do 
business  is  revived.  Held  that,  as  the  common- 
law  right  to  defend  should  not  be  denied  except 
upon  the  clearest  necessity,  the  inhibition 
against  affirmative  relief  would  be  construed  as 
implying  that  defensive  relief  might  be  granted, 
so  that,  in  an  actiop  upon  bills  of  exchange 
against  a  corporation  whose  right  to  do  business 
has  been  foneited,  it  could  be  heard  upon  its 
plea  of  non  est  factum  and  other  purely  de- 
fensive relief. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {  2482;    Dec.  Dig.  {  630.*] 

Appeal  from  Erath  County  Court;  M.  J. 
Thompson,  Judge. 

Action  by  the  Johnson  County  Savings 
Bank  agalnist  the  Maloney  Mercantile  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

J.  B.  Keith,  for  appellant  W.  H.  Garrett, 
for  appellee. 

CONNER,  C.  J.  This  Is  a  suit  by  appellee 
instituted  on  January  28,  1908,  to  recover 
$380  with  Interest  upon  four  accepted  bills 
of  exchange  dated  January  12,  1907,  alleged 
to  have  been  drawn  by  the  Puritan  Manu- 
facturing Company  for  $95  each  on  the  appel- 
lant corxwratlon,  and  to  have  been  trans- 
ferred to  appellee  in  due  course  of  trade  be- 
fore maturity.  An  answer  was  filed  first  sug- 
gesting that  the  suit  be  dismissed  upon  the 
gronnd  that  appellant  was  a  domestic  corpo- 
ration, and  that,  as  shown  by  affidavit  and 
certificate  of  the  comptroller  attached  as  ex- 
hibits to  the  answer,  its  right  to  do  business 


in  this  state  had  been  dnly  forfeited  the  pre- 
ceding July.  The  answer,  however.  In  event 
the  suggestion  was  overruled,  further  pres- 
ented a  duly  verified  plea  of  non  est  factum 
and  a  special  plea  setting  up  fraud  and  want 
of  consideration  for  the  acceptances,  alleging 
that  appellee  was  a  purchaser,  If  at  all,  with 
full  notice,  etc.  The  court  refused  to  adopt 
the  suggestion,  but  on  motion  struck  out  the 
answer,  and  rendered  Judgment  for  appellee 
upon  the  acceptances  which  had  been  read 
Id  evidence. 

The  fact  that  appellant's  right  to  do  busi- 
ness had  been  forfeited  because  of  the  con- 
tinued failure  to  pay  its  franchise  tax  as  pro- 
vided by  article  62431  of  the  Revised  Statutes 
of  1895,  as  amended  by  Gen.  Laws  1905,  p. 
21,  c.  19,  and  continued  in  Laws  1907,  p.  505, 
c.  23,  did  not  destroy  a  corporate  existence 
not  shown  to  have  been  otherwise  terminat- 
ed. The  court  therefore  did  not  err  In  re- 
fusing to  dismiss  the  suit,  notwithstanding 
the  appellant  corporation  may  have  assigned 
its  assets  and  ceased  to  do  business  as  al- 
leged. See  Moaeby  v.  Burrow,  52  Tex.  396; 
Beach  on  Corporations,  par.  50;  Rlppsteln 
v.  Haynes  Medina  Valley  Ry.  Co.  CTex.  Civ. 
App.)  86  S.  W.  814,  and  authorities  therein 
cited. 

The  action  of  the  court  in  striking  out  ap- 
pellant's answer,  however,  raises  a  more  dif- 
ficult question.  Rev.  St  1895,  art  62431,  as 
amended,  provides  that  any  corporation,  dom- 
estic or  foreign,  which  shall  fall  to  pay  the 
franchise  tax  imposed  by  that  article  at  the 
time  specified  therein  (May  1st  of  each  year), 
shall  immediately  become  liable  to  a  penalty 
of  25  per  cent  of  the  amount  of  tax  due  by 
It,  "and.  If  the  amount  of  said  tax  and  penal- 
ty be  not  paid  In  full  on  or  before  the  first 
day  of  July  thereafter,  eudi  corporation 
shall,  for  such  default,  forfeit  its  right  to  do 
business  in  the  state,  which  forfeiture  shall 
be  consummated  without  Judicial  ascertain- 
ment, by  the  Secretary  of  State  entering  up- 
on the  margin  of  the  ledger  kept  in  his  of- 
fice relating  to  such  corporation  the  word 
'Forfeited,'  giving  the  date  of  such  forfei- 
ture; and  any  corporation  whose  right  to- 
do  business  may  be  thus  forfeited  shall  be 
denied  the  right  to  sue  or  defend  in  any  of 
the  courts  of  this  state,  and  In  any  suit 
against  such  corporation  on  a  cause  of  ac- 
tion arising  before  such  forfeiture,  no  af- 
firmative relief  may  be  granted  to  such  cor- 
poration unless  Its  right  to  do  business  is  re- 
vived, as  provided  in  article  5243J."  It  is 
undisputed  that  appellant  never  "revived"  Its 
right  to  do  business  after  the  forfeiture  of 
such  right  in  July,  1907;  but  it  is  to  be  ob- 
served that  the  cause  of  action  upon  which 
appellee  based  this  suit  is  one  "arising  be- 
fore such  forfeiture,"  and  as  to  such  causes 
of  action  we  are  of  opinion  that  a  proper 
construction  of  the  law  quoted  does  not  pre- 
clude a  trial  upon  appellant's  said  special  de- 
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fenaea.  We  have  not  been  dted  to  any  an- 
thority  In  point,  but  the  natural  and  com- 
mon-law right  to  defend  Is  not  to  be  denied. 
If  Indeed  it  can  be,  save  upon  the  clearest 
necessity,  and  we  see  no  reason  for  the  Leg- 
islature to  hare  distinguished  between  causes 
of  action  arising  before  and  after  forfeiture 
unless  It  was  Intended  that  a  denial  of  the 
right  to  defend  should  be  limited  to  causes 
of  action  accruing  after  the  forfeiture.  The 
statute  declares  that,  "on  a  cause  of  action 
arising  t)efore  such  forfeiture,  no  afflrmatlTe 
relief  may  be  granted."  Adopting  a  familiar 
rule  of  construction,  the  declaration  that  no 
af&rmatlve  relief  may  be  granted  Implies 
that  the  restriction  shall  not  be  extended  be- 
yond this,  and  that  therefore  other  relief 
purely  defensive  as  here  presented,  may  be 
granted  in  such  cases.  It  follows  that  In  our 
opinion  appellant  was  entitled  to  be  heard 
upon  its  pleas  of  non  est  factum,  etc.,  and 
that  the  court  erred,  as  assigned.  In  striking 
out  such  pleas. 
Judgment  reversed,  and  cause  rem&nded. 


DURHAM  V.  BREATHWIT. 

(Coart  of  Civil  Appeals  of  Texas.    July  S,  1900. 
Rehearing  Denied  Oct  23,  1909.) 

1.  SPECiric  Pebformanck  (|  120*)— Detensks 
—Abandonment— BvinENCB. 

Where,  in  a  suit  for  specific  performance, 
one  of  the  defenses  was  that  plaintiff  abandoned 
the  contract  prior  to  the  trial,  evidence  of  piain- 
tilTs  possession  and  the  construction  of  hia  im- 
provements on  the  property  was  admissible  on 
that  issue. 

[Ed.  Note.^For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  384 ;   Dec.  Dig.  {  120.*] 

2.  Appeal  and  Eebob  (J  1050*)— Evidence- 
Harmless  Erbor. 

In  a  salt  for  specific  performance  of  a  con- 
tract to  convey  land,  evidence  of  the  posses- 
sion of  the  property  by  plaintiff's  assignor  at 
the  date  the  contract  was  executed  was  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4153;  Dec.  Dig.  {  1050.*] 

3.  Specific  Performance  (8  121*)— Defenses 
.    — Inability  to  Perform— Evidence. 

Where  defendant  had  contracted  to  convey 
certain  property,  and  to  procure  a  release  of 
certain  vendor's  lien  notes  or  submit  proof  of 
payment  his  mere  statement  that  be  could  not 
procure  such  notes  or  produce  evidence  of  pay- 
ment was  insufficient  to  establish  bis  defense 
that  it  was  impossible  for  him  to  do  so,  and 
thereby  perform  his  contract 

{Ed.  Note.— For  other  oRses.  see  Specific  Per- 
formance, Cent  Dig.  §  395;    Dec.  Dig.  8  121.*] 

4.  Specific  Pebfobhance  ({  13*)— Defenses 
— Impossibilitt  of  Pebfobhance. 

Where  a  vendor  had  voluntarily  agreed  to 
procure  a  release  of  certain  liens  or  show  stat- 
utory evidence  of  payment,  it  was  no  defense 
to  a  suit  for  specific  performance  that  it  was 
impossible  for  him  to  perform  such  obligation ; 
performance  thereof  not  being  prevented  by  act 
of  God  or  through  any  fault  of  plaintiff. 

[Eld.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  30;   Dec.  Dig.  {  13.*] 


fi.  Specific  PKBroBiuncB  d  82*)— Biobts  or 

PUBCHASEB— WaIVEB. 

Where  a  vendor  had  been  unable  to  obtain 
certain  outstanding  vendor's  lien  notes  or  show 
proof  of  payment  as  agreed,  plaintiff's  waiver 
of  such  requirement  on  the  trial  of  a  soit  for 
■pecific  performanoe  was  in  time. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, CtetDig.  H  233-244 ;  Dec.  Dig.  1 92.*} 

6.  Specific  Pebfobmanok  (I  7*)  — WaivB- 
Previous   Refusal   to  Accept   Pkbfobm- 

ANCE. 

PlaintitTs  refusal  to  accept  a  vendor's  offer 
to  convey  the  land  without  obtaining  the  re- 
lease of  certain  vendor's  liens  which  he  bad 
contracted  to  satisfy  was  no  defense  to  plain- 
tiff's subsequent  suit  for  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  f  13 ;  Dec.  Dig.  i  7.*] 

7.  Specific  Pebfobmance  (}  7*)— Waiver  ob 
Abandonment  of  Right. 

Where  a  suit  in  trespass  to  ti^  title  which 
was  sutuequently  tamed  into  a  suit  far  specific 
performance  waa  Instituted  to  clear  the  title  un- 
der an  agreement  between  plaintiff  and  defend- 
ant's agent,  and  not  widi  the  intention  of  re- 
pudiating the  contract  of  sale,  the  filing  of  the 
suit  in  trespass  to  try  title  was  no  defense 
to  plaintiff's  snlwequent  right  to  specific  per- 
formance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  f{  12,  15 ;  Dec  Dig.  i  7.*1 

8.  Vendob  and  Pubchaseb  (i  207*)— Assiqn- 
UEirr  OF  Contract  bt  Purchases. 

A  contract  for  the  sale  of  land  to  a  pur- 
chaser in  possession  vested  in  him  rights  which 
he  could  lawfully  transfer  to  another. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  423 ;   Dec.  Dig.  I  207.*} 

9.  Specific  Pebfobhance  ({  131*)— Vkbdict— 
judohbnt. 

Where,  in  a  suit  for  specific  performance, 
a  depositary  of  the  deed  and  money  waa  made 
a  party  as  a  stalceholder,  a  verdict  "We,  the 
jury,  find  for  plaintiff,"  was  sufScient  to  au- 
thorize a  Judgment  disposing  of  all  the  issues 
as  between  all  the  parties,  including  the  stake- 
holder. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  426 ;   Dec.  Dig:  |  131.*] 

Appeal  from  District  Court,  Palo  Pinto 
County ;  J.  H.  Arnold,  Judge. 

Action  by  J.  U  Breathwlt  against  S.  C.  S 
Durham.  Judgment  for  plalntUT,  and  defend- 
ant appeals.     Affirmed. 

B.  B.  Ritchie,  A.  Stevenson,  and  W.  P. 
Smith,  for  appellant  J.  H.  Eaton  and  Gross 
&  Allen,  for  appellee. 


DUNKLIN,  J.  J.  L.  Breathwit  recovered 
judgment  for  two  acres  of  land  against  S.  C. 
S.  Durham,  who  has  prosecuted  this  appeal. 
Originally  the  suit  was  In  the  form  of  tres- 
pass to  try  title,  but  by  amendment  was 
cbanged  to  one  for  specific  performance  of  a 
contract  to  convey  the  property.  The  contract 
pleaded  was  In  writing,  and  signed  by  de- 
fendant Durham  and  W.  B.  McCall.  It  ob- 
ligated Durham  to  convey  the  property  to  Mc- 
Call, and  to  procure  a  release  of  certain  out- 
standing vendor's  lien  notes  against  the  prop- 
erty In  favor  of  Henry  A.  Lynn,  or  to  furnish 
satisfactory  evidence  that  those  notes  had 
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been  paid,  and  also  to  procure  from  Caroline 
Landers  or  her  heirs  or  assigns  such  title  to 
the  land  as  she  or  they  might  have.  At  the 
time  of  the  execution  of  the  contract,  the 
purchase  price  of  $200  was  deposited  by  Mc- 
Call  with  the  bank,  and  Durham  deposited 
with  ftxe  bank  a  deed  to  the  property  in 
favor  of  McGall,  and  the  contract  stipulated 
that  the  bank  should  pay  over  the  money  to 
Durham,  and  deliver  the  deed  to  McCall 
whenever  Durham  should  procure  a  deed  to 
the  Landers  Interest  In  the  property,  and 
should  obtain  a  release  of  the  Hen  notes  or 
famish  satisfactory  evidence  of  their  pay- 
ment. It  was  further  stipulated  in  the  con- 
tract that  John  H.  Ejaton,  an  attorney,  should 
pass  on  the  title  to  the  property,  and  that, 
when  it  should  appear  to  him  that  Durham 
was  unable  to  perfect  the  title,  on  Baton's 
written  statement  of  that  fact  the  bank  should 
return  the  deed  to  Durham  and  the  |200  to 
McCalL  Before  the  Institution  of  the  suit, 
W.  B.  McCall  transferred  to  J.  L.  Breathwlt 
all  the  Interest  he  had  In  the  land  by  virtue 
of  said  contract  I.  N.  Wynn,  who  seems  to 
have  been  the  cashier  of  the  Bank  of  Mineral 
Wells,  and  the  person  with  whom  the  pur- 
chase price  of  the  property  and  the  deed  from 
Durham  to  McCall  were  deposited,  was  a  par- 
ty to  the  suit  as  stakeholder,  and  the  Judg- 
ment decreed  that  he  should  deliver  the  deed 
executed  by  Durham  in  favor  of  McCall  to 
the  plaintiff,  and  should  also  pay  over  the 
$200  deposited  with  him  to  defendant  Dur- 
ham. 

By  bis  first  three  assignments  appellant 
romplains  of  the  admission  of  testimony  of 
witness  F.  L.  Deal  to  the  effect  that  W.  B. 
McGall  was  living  on  the  land  at  the  time  of 
the  execution  of  the  contract,  and  that  sub- 
sequent to  the  execution  of  the  contract  and 
the  assignment  of  McCall's  Interest  therein  to 
the  plaintiff  the  plaintiff  entered  upon  the 
land  and  made  certain  improvements  thereon. 
One  of  the  defenses  made  by  Durham  was 
that  Breathwlt  abandoned  the  contract  prior 
to  the  trial,  and  we  think  that  the  evidence 
of  bis  possession  and  Improvements  of  the 
property  was  admissible  upon  that  Issue.  The 
evidence  of  McCall's  possession  of  the  prop- 
erty at  the  date  of  the  execution  of  the  con- 
tract was  harmless. 

On  or  about  April  12,  1906,  appellant,  who 
resided  out  of  the  state,  wrote  to  his  agent 
Barber  in  Mineral  Wells  that  the  lien  notes 
were  probably  destroyed  in  the  Galveston 
flood,  where  they  were  kept  on  that  occasion, 
as  he  had  never  heard  of  the  notes  since  that 
time,  and  requested  Barber  to  get  a  settle- 
ment of  the  contract  as  he  either  wanted  the 
money  for  the  property  or  else  the  return  of 
his  deed.  Barber  Informed  John  H.  Eaton, 
the  attorney,  of  the  contents  of  this  letter, 
and  Eaton  replied  that  he  would  require  the 
notes  or  a  release  of  them  before  he  could 
pronounce  the  title  acceptable,  and  that  Dur- 
ham must  show  payment  of  the  lien  notes  be- 


fore he  could  get  the  $200  deposited  with  tbe 
bank.  Appellant  insists  that  the  evidence 
shows  that  it  was  impossible  for  I>urham  to 
procure  a  rdease  of  the  lien  notes  or  to  make 
satisfactory  proof  of  their  payment,  and,  by 
reason  of  that  fact,  the  contract  to  convey  the 
property  was  terminated,  and  Durham's  ol>- 
llgatlon  to  convey  it  discharged.  Other  than 
the  statements  of  Durham  contained  In  his 
letter  to  Barber  and  above  mentioned,  appel- 
lant does  not  cite  us  to  any  evidence  in  the 
record  to  show  that  it  was  impossible  for 
Durham  to  procure  a  release  of  the  lien  notes, 
and,  even  If  such  a  theory  of  defense  be  cor- 
rect, we  do  not  think  that  that  evidence  was 
of  such  a  conclusive  nature  of  impossibility 
to  procure  such  a  release  as  to  sustain  appel- 
lant's contention  in  his  fourth  assignment 
that  the  court  should  have  instructed  a  ver- 
dict in  favor  of  the  defendant,  or  his  other 
proposition  contained  in  his  fifth  asslgmnent, 
that,  at  all  events,  the  verdict  should  have 
been  set  aside.  Furthermore,  Durham  bad  con- 
tracted to  procure  a  release  of  the  liens  or  to 
show  satisfactory  evidence  of  the  payment  of 
the  notes,  and  we  think  his  contention  that 
It  was  impossible  for  him  to  perform  that  ob- 
ligation Is  no  defense  to  plaintiff's  suit;  his 
obligation  being  voluntarily  assumed,  and  his 
performance  thereof  not  being  prevented  by 
the  act  of  God  or  through  any  fault  of  the 
plaintiff.  Frichott  v.  Nowlin  (Tex.  Civ.  App.) 
50  S.  W.  164;  Fruin  V.  Crystal  Ry.  Co.,  89 
Mo,  89T,  14  S.  W.  657 ;  9  Cyc.  625,  626,  627. 

Tbe  vendor's  Uen  notes  outstanding  against 
the  property  in  favor  of  Lynn  were  never  paid 
off,  but  upon  the  trial  tbe  plaintiff  waived 
the  payment  of  the  same,  and  agreed  that 
Durham  have  Judgment  for  the  $200  deposit- 
ed by  McCall  with  Wynn ;  plaintiff  having 
theretofore  procured  a  deed  from  Landers  at 
his  own  expense  of  -$150.  Appellant  insists 
that,  as  plaintiff  had  not  offered  to  make  the 
same  waiver  prior  to  the  Institution  of  the 
suit,  such  offer  came  too  late  thereafter. 
This  contention  is  based  upon  the  further  con- 
tention that  it  was  impossible  for  Durham 
to  procure  a  release  of  the  lien  or  to  fur- 
nish satisfactory  evidence  thereof,  and,  the 
latter  contention  being  unsound,  the  former 
is  overruled  for  that  reason,  and  for  the  fur- 
ther reason  that,  if  at  any  time  plaintiff  bad 
been  required  to  waive  this  obligation  of  Dur- 
ham as  a  condition  precedent  to  his  right  of 
recovery,  an  offer  on  his  part  to  comply  with 
that  requirement  upon  the  trial  of  tbe  case 
would  have  been  sufficient,  at  least  in  the  ab- 
sence of  some  circumstances,  to  show  that 
time  was  of  the  essence  of  the  contract. 
Kalklosh  v.  Haney,  4  Tex.  Civ.  App.  118,  23 
S.  W.  420;  Ward  v.  Worsham,  78  Tex.  180. 
14  S.  W.  453;  Spann  v.  Stems'  Adm'rs,  18 
Tex.  565 ;  4  Pom.  Eq.  |  1407. 

By  his  ninth  assignment  appellant  insists 
that  the  uncontradicted  evidence  shows  that 
prior  to  the  suit  for  specific  performance  tbe 
defendant  offered  to  deliver  the  deed  upon  pay- 
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ment  of  the  $200  named  in  tiie  contract,  pro- 
vided plaintiff  would  waive  the  requirement 
as  to  securing  the  release  of  the  lien  notes, 
that  the  offer  was  refused,  and  therefore 
plaintiff  could  not  recover.  If  the  proposition 
presented  by  this  assignment  Is  based  npon 
the  contention  of  alleged  Impossibility  of 
performance  by  Durham,  It  is  answered  ad- 
versely to  appellant  by  what  we  have  above 
said.  Otherwise,  Its  effect  would  be  to  say 
that  If  Durham  offered  to  do  less  than  he  was 
bound  to  do  by  the  contract,  and  if  this  offer 
was  refused  by  the  plaintiff,  then  the  con- 
tract was  terminated,  and  plaintiff's  right  to 
recover  defeated  by  reason  of  said  refusal. 
This  would  clearly  be  incorrect 

By  other  assignments  appellant  contends 
that  Breathwit  repudiated  the  contract  by 
first  filing  this  suit  In  trespass  to  try  title. 
The  testimony  of  the  witness  Eaton,  the  at- 
torney named  in  the  contract,  was  to  the  ef- 
fect that  this  suit  as  originally  brought  was 
for  the  purpose  to  clear  up  the  title,  and 
that  It  was  instituted  by  agreement  with 
Barber,  Durham's  agent,  and  not  for  the  pur- 
pose of  repudiating  the  contract,  and  the  Is- 
sue as  to  whether  or  not  such  action  on  the 
part  of  the  plaintiff  was  a  repudiation  of  the 
contract  upon  which  the  suit  finally  went  to 
trial  was  fairly  submitted  to  the  Jury  by 
the  court  for  their  determination,  and  their 
finding  thereon  contrary  to  appellant's  con- 
tention Is  amply  sustained  by  the  evidence. 

The  court  also  correctly  submitted  to  the 
Jury  the  issue  made  by  the  defense  that  plain- 
tiff abandoned  the  contract,  and  there  was 
ample  evidence  Introduced  to  sustain  the  ver- 
dict in  plalntlfTs  favor  upon  that  issue. 

Under  another  assignment,  the  following 
proposition  Is  made  by  appellant:  "The  con- 
tract of  sale,  being  only  executory,  and  being 
in  escrow  with  I.  N.  Wynn,  and  plaintiff  be- 
ing aware  of  that  fact,  could  not  and  did  not 
acquire  any  rights  under  said  contract"  No 
authorities  are  cited  In  support  of  this  prop- 
osition. The  contract  certainly  vested  in  Mc- 
Call  certain  rights  which  we  think  were  sub- 
ject to  be  lawfully  transferred  by  him. 

The  verdict  of  the  Jury  was  as  follows: 
"We,  the  Jury,  find  for  the  plaintiff."  Read 
in  the  light  of  the  charge,  which  submitted 
the  issues  made  between  all  the  parties  to 
the  suit  the  verdict  was  snflacient  to  author- 
ize the  Judgment  rendered  disposing  of  all  the 
issues  as  between  all  the  parties,  and  appel- 
lant's fifteenth  assignment,  asserting  that  un- 
der such  verdict  no  Judgment  could  be  ren- 
dered as  to  the  defendant  1.  N.  Wynn,  is 
overruled.  Martin  Brown  Co.  v.  PerrlU,  77 
Tex.  109,  18  S.  W.  975;  Evans  v.  Gray,  88 
Tex.  Civ.  App.  442,  86  S.  W.  375;  Hamilton 
v.  Rice,  16  Tex.  885. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  aflSrmed. 

CONNER,  C.  J.,  not  sitting. 


HEDRICK  T.  KILOORUt 

(Court  of  Civil  Appeals  of  Texas.    Jnly  8,  1909: 

Rehearing  Denied  Oct  16,  1909.) 

1.  Appeal  and  E^bbob  (|  494*)— Dicibmhs  Re- 
viewable—Necbssity  OF  FOBMAL  OBDEB. 
Where  the  record  on  appeal  does  not  show 
any  order  made  on  an  application  for  a  continu- 
ance, alleged  error  in  overruling  the  appUcation 
will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {}  2285,  2286;  Dec.  Dig.  § 
494.*] 

S.  Advebsb  PossasaioH  (|  116*)  —  Actions — 

iKStrBUCTIONS. 

In  trespass  to  try  title,  where  defendant 
claimed  under  lO-year  limitations,  and  the  evi- 
dence was  shaiply  conflicting  as  to  whether  de- 
fendant claimed  adversely  anjr  land  beyond  his- 
original  indosnre,  an  inatniction  that  the  fenc- 
ing and  possession  of  some  12  acres,  in  con- 
nection with  defendant's  adjoining;  tract  did 
not  support  a  claim  under  10-year  limitations  to 
the  land  beyond  that  fenced,  unless  such  fencing, 
in  connection  with  defendant's  acts  with  ref- 
erence to  the  land,  was  sufficient  to  put  a  rea- 
sonably prudent  person  on  notice  that  defend- 
ant claimed  title  t*  all  the  land,  was  proper,  and 
not  beyond  the  terms  of  Savles'  Ann.  Civ.  St 
189T,  arts.  8343,  3844.  providing  when  10  years' 
adverse  possession  sltall  be  a  bar  and  what  sucli' 
possession  shall  embrace. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  f  lie.*] 
8.  Tbial  ({   252*)  —  iNSTBuonoHS— Appuca- 

BIUTT  TO  EVIOBNCE. 

In  trespass  to  try  title,  where  defendant 
claimed  by  limitations,  a  charfe  that  the  In- 
dosnre of  a  tract  claimed  would  be  sufficient 
notwithstanding  tempof'ary  breaks  in  the  fence, 
if  enough  was  left  to  give  notice  of  defendant's 
adverse  claims,  was  properly  refused  where  the 
evidence  did  not  show  any  break  in  the  only 
fence  constructed  by  defendant  before  the  period 
of  limitations  began  to  run. 

[Bid.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  252.*] 

Appeal  from  District  Court,  Jack  Coimty; 
J.  W.  Patterson,  Judge. 

Action  by  Fannie  Y.  Kilgore  against  J.  W. 
Hedrlck.  From  a  Judgment  In  part  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Nicholson  &  Fitzgerald,  for  appellant 
Ben  L.  Cox,  for  appellee. 

DUNKLIN,  J.  On  Jaly  1.  1903,  Mrs.  Fan- 
nie 7.  Kilgore  filed  suit  In  trespass  to  try 
title  against  J.  W.  Hedrlck  to  recover  265 
acres  of  land  situated  in  Jack  county.  Upon 
the  trial  the  only  controverted  Issue  was  the 
defense  of  10-year  limitation  urged  by  Hed- 
rlck. Upon  this  plea  12%  acres  of  the  land 
was  decreed  to  him,  but  plaintiff  recovered 
Judgment  for  the  remainder  of  the  tract  in 
controversy,  and  from  this  Judgment  in  her 
favor  defendant  has  appealed. 

There  Is  no  merit  in  appellant's  first  as- 
signment of  error,  complaining  of  the  action 
of  the  court  in  overmllng  his  application  for 
continuance,  as  the  record  falls  to  show  any 
order  made  by  the  court  npon  that  applica- 
tion. 

The  defendant  owned  land  adjoining  plaln- 
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tUTs  tract  on  Its  west  boundary,  and  In  fenc- 
ing his  land  be  also  inclosed  by  the  same 
fence  the  12%  acres  which  he  recovered,  and 
which  consisted  of  a  strip  off  the  west  side 
of  plaintiffs  tract.  Defendant  testified  that 
he  thna  encroached  upon  Mrs.  EUlgore's  land 
with  the  Intention  at  the  time  of  acquiring 
title  by  limitation  to  the  entire  tract  of  265 
acres.  He  also  introduced  testimony  tending 
to  snpport  his  contention  that  subsequently 
he  Inclosed  all  the  land  in  controversy,  and 
held  peaceable,  adverse,  and  continuous  poe- 
«ession  thereof  under  that  Inclosure,  claiming 
title  thereto,  and  using  and  enjoying  the  same 
for  more  tlian  10  years  next  before  the  In- 
Btitutlon  of  the  suit  The  court  submitted 
the  issue  of  limitation  of  10  years  as  to  the 
entire  tract,  and  also  as  to  160  acres,  includ- 
ing the  12%  acres  recovered  by  defendant  In 
accordance  with  articles  3343,  3344,  Sayles' 
Ann.  Cir.  St  1897.  In  submitting  defend- 
ant's plea  of  limitation  to  the  160  acres,  in- 
cluding said  12%  acres,  the  Jury  was  Instruct- 
ed that  the  fencing  and  possession  of  the 
12%  acres  in  connectt<m  with  defendant's  ad- 
joining tract  would  not  support  defendant's 
claim  of  title  by  limitation  to  land  beyond 
the  defendant's  orlg^lnal  indosure,  "unless 
such  fencing  and  possession  of  said  12%  acres 
of  land  in  connection  with  all  the  other  acts 
and  conduct  of  the  defendant.  If  any.  In  refer- 
ence to  said  land,  were  snffldent  for  10  years 
next  before  the  Ist  day  of  July,  1903,  to  put 
a  reasonably  prudent  person  on  notice  that 
the  defendant  was  claiming  title  to  all  the 
land."  This  Instruction  is  assailed  as  going 
beyond  the  terms  of  the  statutes  above  re- 
ferred to,  and  as  therefore  imposing  an  un- 
warranted burden  upon  the  defendant  The 
evidence  as  to  whether  or  not  defendant  as- 
serted an  adverse  claim  to  any  land  beyond 
his  original  Inclosure  was  sharply  conflicting, 
and  there  was  no  error  in  the  instruction. 
The  case  of  Titd  v.  Garland,  99  Tex.  201,  87 
S.  W.  1152,  was  similar  to  this.  In  that  case 
August  Tltel  in  inclosing  his  own  land  also 
by  the  same  fence  inclosed  12  acres  adjoining 
belonging  to  Garland,  and  afterwards  claimed 
title  by  limitation  to  160  acres  of  Garland's 
land,  Including  the  12  acres  fenced.  In  the 
opinion  rendered  In  that  case  Chief  Justice 
Gaines  of  our  Supreme  Ck>urt,  discussing  Tl- 
tel's  claim  of  limitation  to  the  160  acres,  said: 
"It  would  seem  that,  when  one  proposes  to 
hold  the  land  of  another  which  he  has  nei- 
ther occupied  nor  Inclosed  by  virtue  of  the 
statutes  of  limitation.  It  should  appear  that 
he  has  exercised  some  acts  of  ownership  over 
sonje  definite  part  thereof  calculated  to  ap- 
prize the  owner  that  he  is  asserting  'a  claim 
of  right'  thereto,  and  the  extent  of  that 
claim."  See,  also,  article  3349,  Sayles'  Ann. 
Civ.  St  1897;  Webb  v.  Lyerla,  43  Tex.  Civ. 
App.  124,  94  S.  W.  1095;  Bracken  v,  Jones, 
63  Tex.  184. 
By  his  third  assignment  appellant  com- 


plains of  the  court's  refusal  to  give  a  special 
instruction  to  the  Jury  requested  by  the  de- 
fendant, in  effect,  that  even  though  there 
were  breaks  In  the  fence  inclosing  the  entire 
tract  in  controversy,  still  the  Inclosure  would 
be  sufficient  within  the  meaning  of  the  stat- 
utes of  10-years  limitations  If  there  was  left 
standing  a  sufficient  part  of  the  fence  to  give 
notice  to  the  world .  of  defendant's  adverse 
claim.  The  statement  in  appellant's  brief  fol- 
lowing the  assignment  and  in  support  thereof 
fails  to  show  any  evidence,  nor  have  we  found 
any,  of  a  temporary  break  in  the  fence  origi- 
nally constructed  as  a  whole.  On  the  con- 
trary, the  testimony  of  three  witnesses — 
Maxwell,  Files,  and  Gibson — mentioned  In  the 
statement  was  that  the  fence  which  defend- 
ant claims  completed  bis  inclosure  of  the  en- 
tire tract  In  controversy  was  not  erected  un- 
til the  summer  of  1884,  about  nine  years 
prior  to  the  institution  of  the  suit,  and  the 
testimony  of  Bloodworth,  the  only  other  wit- 
ness mentioned  In  appellant's  said  statement, 
does  not  conflict  with  that  of  Maxwell,  Files, 
and  Gil>son.  The  action  of  the  court  in  re- 
fusing the  requested  charge  was  therefore 
correct 

There  was  ample  evidence  to  snpport  the 
verdict,  and  the  court  did  not  err  in  overrul- 
ing defendant's  motion  for  a  new  trial. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  trial  court  is  affirmed. 


WESTERN    UNION    TELEGRAPH    CO.    v. 
McDAVID. 

(Court  of  Civil '  Appeals  of  Texas.     June  26, 
1909.     Rehearing  Denied  Oct  6,  1909.) 

1.  Telegraphs  and  Telephones  (}  66*)  — 
Failubb  to  Tbanshit  Messaob— Action- 
Evidence, 

In  an  action  for  failing  to  deliver  a  mes- 
sage announcing  the  illnesa  of  plaintiff's  father, 
who  died  the  next  day,  and  was  buried  at  4 
o'clock,  evidence  held  to  sustain  finding  that  she 
could  have  been  In  time  to  attend  the  funeral 
had  the  message  been  delivered, 

[Eld.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  S  86.*] 

2.  Teueobaphs  and  Telephones  (|  71*)  — 
Failure  to  Transmit  Mbssaoe— Excessive 
Damages. 

There  is  no  fixed  rule  for  measuring  dam- 
ages for  failure  of  a  telegraph  company  to  de- 
liver a  message,  by  reason  of  which  a  sendee  is 
prevented  from  attending  a  relative's  funeral, 
and  It  must  clearly  appear  that  the  amount 
allowed  is  excessive  before  it  will  be  disturbed 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  74;  Dec.  Dig.  { 
71.*] 

3.  Telegraphs  and  Telephones  (§  71*)  — 
Failure  to  Deliver  Message— Actions- 
Excessive  Damages. 

At  the  death  of  plaintiff's  father,  she  had 
not  seen  him  for  several  years.  He  had  former- 
ly lived  with  her.  After  he  left  plaintiff's  home 
there  was  no  correspondence  between  them,  and 
they  never  visited  each  other,  with  one  excep- 
tion, but  she  corresponded  regularly  with  her 
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brother,  and  through  him  heard  from  her  father, 
who  was  81  years  old  when  he  died.  It  appear- 
ed that  plaintiff  was  on  good  terms  with  her 
father.  Through  the  failure  of  defendant  tele- 
graph company  to  deliver  a  message  announcing 
his  illness,  she  was  p'revented  from  attending  his 
funeral.  Beld,  that  $1,330  damages  was  not 
excessive. 

[EM.  Note.— For  other  cases,  see  Telegniphs 
and  Telephones,  Cent  Dig.  {  74;    Dec.  Dig.  { 

4.  Telegraphs  and  TELEPHOnEa  (I  74*)   — 
Failube  to  Deliteb  Mesbaok  —  Inbtbdo- 

TIONS. 

In  an  action  for  failure  of  a  telegraph  com- 
pany  to  deliver  a  message,  where  it  was  agreed 
that  30  minutes  was  a  reasonable  time  within 
which  to  transmit  the  message,  and  the  evi- 
dence showed  that  defendant  received  the  mes- 
sage for  transmission  about  4  o'clock  p.  m., 
while  the  train,  which  plaintiff  testified  that  she 
would  have  taken  had  she  received  the  mes- 
sage, was  not  dne  to  leave  her  home  until  11:3S 
p.  m.,  and  the  court  charged  that  defendant 
would  be  liable  for  any  damages  resulting  from 
the  failure  to  deliver  the  telegram  within  a 
reasonable  time,  a  failure  to  charge  defining 
"reasonable  time"  was  not  error,  especially 
where  defendant  did  not  request  such  a  charge. 
[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  g  74.*] 

Appeal  from  District  Court,  Taylor  Coun- 
ty; J.  H.  Calbouii,  Judge. 

Action  by  J.  El  McDavid  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Geo.  H.  Fearons,  Ed  J.  Hamner,  and  N.  L<. 
liindsley,  for  appellant  Wagstaff  &  David- 
son, for  appellee. 


DUNKLIN,  J.  A  judgment  was  rendered 
in  favor  of  J.  E.  McDavid  against  the  West- 
em  Union  Telegraph  Company  for  the  sum 
of  $1,350  as  damages  resulting  from  the  al- 
leged negligence  of  the  defendant  in  falling 
to  transmit  and  deliver  the  following  tele- 
gram to  plaintiff's  wife,  to  wit:  "Newark, 
Texas,  January  11,  1908.  TO  Mrs.  J.  E.  Mc- 
David, Abilene,  Texas.  Father  is  HI.  Lit- 
tle chance  for  his  recovery.  [Signed]  B.  J. 
Rust"  Mrs.  J.  E.  McDavid  was  the  sister 
of  E.  J.  Rust,  who  was  residing  at  Newark 
at  the  time  the  telegram  was  delivered  to  the 
defendant  Her  father  was  ill  at  the  home 
of  her  said  brother,  and  died  January  12, 
1908,  at  3  o'clock  a.  m.,  and  was  buried  on 
the  same  day  at  4  o'clock  p.  m.  The  tele- 
gram was  delivered  for  transmission  to  de- 
fendant's agent  at  its  office  at  Newaiit,  OI?ex., 
about  4  o'clock  p.  m.  on  January  11,  1908,. 
but  it  was  never  received  at  Abilene  by 
plaintiff  or  bis  wife.  The  defendant  also 
had  an  office  and  agent  in  Abilene,  Tex.,  wltb 
a  telegraph  line  between  Newark  and  Ab- 
ilene. Upon  the  trial  It  was  agreed  that 
30  minutes  was  a  reasonable  time  In  which 
to  send  the  message  from  Newark  to  Abilene. 
Plaintiff  and  his  wife  resided  In  the  town 
of  Abilene.  It  was  also  proved  that  a  train 
left  Abilene  for  Ft.  Worth  on  January  11th 


at  11:56  p.  m.,  which  was  due  to  arrive  in 
Ft  Worth  at  about  7  o'clock  a.  m.  of  Jan- 
nary  12th.  Newark  is  situated  abont  20 
miles  from  Ft  Worth.  The  Rock  Island 
railroad  runs  from  Ft  Worth  to  Newark, 
and  a  train  from  Ft  Worth  to  Newark  over 
that  road  was  scheduled  to  leave  Ft  Worth 
about  15  or  20  minutes  after  the  train  from 
Abilene  above  mentioned  was  dne  to  arrive 
in  Ft  Worth.  There  was  also  testimony 
that  the  Rock  Island  train  was  scheduled 
to  reach  Newark  about  8  o'clodi  in  the  morn- 
ing. Mrs.  McDavid  testified  that  if  the  mes- 
sage had  been  delivered  to  her  in  time  for 
her  to  have  taken  the  train  leaving  Abilene 
at  11:6S  p.  m.,  she  would  have  left  on  that 
train,  and  would  have  gone  to  her  brother's 
home,  and  would  have  been  present  at  the 
funeral.  She  did  not  learn  of  her  father's 
death  until  after  his  burial.  No  testimony 
was  offered  to  show  when  the  train  leav- 
ing Abilene  at  11:55  p.  m.  on  Jannaiy  11th 
reached  Ft  Worth,  and  appellant  contends 
that,  in  the  absence  of  such  proof,  there  was 
no  basis  for  a  finding  by  the  Jury  that  Mrs. 
McDavid  byHaking  the  11:55  p.  m.  train  at 
Abilene  could  have  reached  Newark  in  time 
to  attend  her  father's  funeraL  In  the  ab- 
sence of  testimony  to  the  contrary  we  think 
the  Jury  were  warranted  in  assuming  that 
the  two  trains  ran  on  schedule  time  on  the 
occasion  in  controversy,  and  appellant's  first 
assignment  is  accordingly  overruled. 

By  its  second  and  third  assignments  of  er- 
ror complaint  is  made  that  the  verdict  and 
Judgment  was  excessive.  At  the  time  of  his 
death  Mrs.  McDavid  had  not  seen  her  father 
for  several  years.  He  had  formerly  lived 
with  her,  bat  later  lived  with  other  members 
of  bis  family.  After  he  left  plaintiff's  home 
there  was  no  correspondence  between  Mrs. 
McDavid  and  her  father,  and  they  never 
visited  each  other,  with  the  exception  of  one 
visit  by  her  to  her  father,  bnt  she  corre- 
sponded regularly  with  her  brother,  and 
through  him  beard  from  her  father,  who  was 
81  years  old  at  the  time  of  his  death,  nniere 
was  no  evidence  of  unkind  feelings  between 
Mrs.  McDavid  and  her  father,  bnt  the  tes- 
timony was  that  she  was  on  good  terms  with 
him.  In  support  of  appellant's  contention 
that  the  verdict  and  Judgment  was  excessive 
but  one  case  Is  cited— Telegraph  Go.  v.  Bou- 
chell,  28  Tex.  ClT.  App.  28,  67  S.  W.  169.  In 
that  case  a  verdict  was  rendered  in  favor 
of  the  plaintiff  for  $1,260  as  damages,  for 
the  negligent  delay  in  delivering  a  telegram, 
as  a  result  of  which  delay  Mrs.  Boncbell 
was  deprived  of  the  prlvil^e  of  being  with 
her  father  about  SMt  hours  before  his  death, 
during  which  period  her  father  was  In  an 
unconscious  condition.  She  was  present 
however,  at  his  funeral.  In  that  case  this 
court  required  a  remittitur  sufficient  to  re- 
duce the  Judgment  to  $500.  There  is  no  fixed 
rule  for  measuring  the  damages  to  be  allow- 
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ed  In  such  cases,  owing  to  varying  conditions 
and  circumstances,  and  the  Jury  being  the 
pxclDsire  judges  of  the  facts,  It  must  clearly 
appear  that  the  amount  allowed  Is  excess- 
ire  before  this  court  would  be  authorized  to 
disturb  the  verdict  upon  that  objection.  We 
have  carefully  examined  the  evidence;  and, 
while  the  amount  of  the  verdict  seems  some- 
what large,  we  cannot  say  that  It  Is  excess- 
ive, and  therefore  the  applicant's  assign- 
ments  raising  that  objection  are  overruled. 
Tel.  Co.  V.  James,  81  Tex.  Civ.  App.  503,  73 
S.  W.  79;  Tel.  Co.  v.  Houghton  (Tex.  Civ. 
App.)  26  8.  W.  448 ;  Tel.  Co.  v.  Finer,  9  Tex. 
Civ.  App.  162,  29  8.  W.  68;  Tel.  Co.  v. 
Broesche,  72  Tex.  659,  10  8.  W.  734,  13  Am. 
St.  Rep.  843;  Tel.  Co.  v.  Adams,  76  Tex. 
536,  12  8.  W.  857,  6  L.  R.  A.  844,  16  Am.  8t 
Rep.  920;  Tel.  Co.  v.  Rosentreter,  80  Tex. 
419,  16  8.  W.  25;  Tel.  Co.  v.  Lydon,  82  Tex. 
.306,  18  8.  W.  701. 

By  Its  fourth  assignment  of  error  com- 
plaint is  made  that  the  court,  after  charging 
the  Jury  in  effect  that  defendant  would  be 
liable  for  any  damages  resulting  from  a 
faUure  to  deliver  the  telegram  within  a  rea- 
sonable time,  failed  to  deflne  the  meaning 
of  the  expression  "reasonable  time."  It  hav- 
ing been  agreed  upon  the  trial,  as  above  not- 
ed, that  80  minutes  was  a  reasonable  time 
within  which  to  transmit  the  message  to  ap- 
pellee, and  the  proof  sbowlng  that  the  de- 
fendant received  the  message  at  Newark  for 
transmission  about  4  o'clock  p.  m.  while  the 
train  which  Mrs.  McDavid  testified  she  would 
have  taken  was  not  due  to  leave  Abilene  un- 
til 11 :55  p.  m.,  and  defendant  having  failed 
to  request  a  charge  defining  "reasonable 
time,"  this  assignment  is  overruled. 

We  find  DO  error  In  the  record,  and  the 
Judgment  is  aflirmed. 


WBATHBRRED  et  al.  v.  FINLBY. 

(Court  of  Civil  Appeals  of  Texas.    July  8,  1909. 

Rehearing  Denied  Oct.  23,  1909.) 

1.  OoNSFiRAOT  (S  21*)— Civil  Dahaoks— In- 
smncnoNs. 

Where  W.  agreed  as  plaintifPs  agent  to 
procnre  for  her  a  proper  investment  in  western 
lands,  and  there  was  evidence  that  he  conn>lred 
with  the  other  defendants  to  defrand  plaintiff  by 
lelling  her  land  at  a  price  far  in  excess  of  its 
valne,  and  that  all  of  defendants  Jointly  and  sev- 
erally ntade  false  representations  and  Jointly 
and  severally  acted  In  the  accomplishment  of  the 
swindle,  whether  W.  acted  as  asent  of  plaintiff 
or  as  defendant  M.'s  agentjana  whether  there 
was  a  conspiracy  between  W.  and  M.,  was  im- 
material to  plaintilfs  right  to  recover,  and 
hence  the  court  did  not  err  in  refusing  to  charge 
that  if  defendant  P.  was  not  a  party  to  the 
fraud  or  had  not  conspired,  or  if  W.  was  not 
plaintitTs  agent,  the  Jury  should  find  for  the  de- 
fendants. 

(lid.  Note.— For  other  cases,  see  Conspiracy, 
Dec  Dig.  I  21.*] 

2.  TBIAI.  (i   193*)— IWSTBOCTIONB. 

An  instruction  that  the  court  had  admitted 
evidence  of  acts  and  declarations  of  two  of  the 


defendants  only  on  the  theory  that  they  were 
conspiraton  with  defendant  W.,  but  that  the 
court  in  doing  so  meant  only  that  sufficient  evi- 
dence of  a  conspiracy  had  been  offered  to  itermit 
the  evidence  to  go  to  the  juiy  because  it  was  for 
the  jury  alone  to  determine  on  the  facts  whether 
there  was  a  conspiracy,  was  not  objectionable 
as  Indicating  to  the  }urv  that  in  the  court's 
opinion  the  evidence  on  the  issue  of  conspiracy 
was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  436-438;  Dea  Dig.  {  198.*] 

3.  TBIAI,   (}   194*)— CONSPIBACT   (§  21*)  — IH- 

BTRucnoNB — Weight  or  E?vioencb. 

Where,  in  an  action  for  conspiracy  to  sell 
plaintiff  certain  property  at  an  excessive  price, 
she  testified  that  as  a  condition  to  the  purchase 
she  insisted  that  she  would  have  to  sell  some 
other  property,  and  that  defendant  W.  assured 
her  that  the  property  could  be  sold  to  P.,  who 
was  interested,  and  that  after  the  completion  of 
her  purchase  she  sold  certain  of  her  property  to 
P.,  a  requested  charge  that  the  conspiracy  was 
completed,  if  at  all,  when  the  deeds  were  made 
to  the  property  sold  to  plaintiff,  was  properly 
refused  as  on  Qie  weight  of  the  evidence  and  as 
misleading  the  Jury  to  disregard  or  minimize 
P.'s  subsequent  purchase  as  affecting  the  orig- 
inal transaction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dif.  g{  413,  439-441,  446-464;  Dec  Dig.  | 
194;*   Conspiracy,  Dec.  Dig.  (  21.*] 

4.  CONSPIRACT  (§  19*)- BVIDEIfCB. 

In  an  action  for  conspiracy  to  defrand 
plaintiff  by  inducing  her  to  purchase  certain 
property  at  an  excessive  price,  evidence  held 
sufficient  to  sustain  a  finding  that  defendant  P. 
was  connected  with,  and  was  a  party  to,  the 
conspiracy. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Dec.  Dig.  {  19.*] 

Appeal  from  District  Court,  Midland  Coun- 
ty; Jas.  L.  Shepherd,  Judge. 

Action  by  Fannie  Flnley  against  T.  B. 
Weatherred  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Cunningham  &  Oliver,  Caldwell  &  Whltak- 
er,  J.  W.  Moffett,  and  Theodore  Mack,  for 
appellants.  Hawkins  &  Hackett,  for  appel- 
lee. ' 

CONNER,  a  3.  Appellants  T.  P.  Weather- 
red,  W.  A.  Meador,  and  J.  N.  Porter  have 
appealed  f^om  a  Judgment  against  them  in 
appellee's  favor  for  the  sum  of  $2,994.  Ap- 
pellants have  severally  presented  briefs  as- 
signing various  errors,  most  of  which  are 
common  to  all,  but  we  think  it  sufficient  to 
say  in  answer  to  the  assignments  of  appel- 
lants Weatherred  and  Meador  that  the  case 
made  against  them  by  both  appellee's  plead- 
ing and  evidence  is  that  of  a  simple  swindle. 
in  which  both  alike  acted  in  the  accomplish- 
ment of  a  certain  purpose  to  appellee's  dam- 
age. 

Appellee  alleged,  among  other  things,  in 
substance,  that  she  was  a  widow  residing  at 
Abilene,  desirous  of  investing  in  western 
lands;  that  appellant  Weatherred  was  en- 
gaged in  the  real  estate  business  in  the  town 
of  Midland,  and  that  he  agreed  to  act  for  her 
as  her  agent,  and  to  advise  her  In  making  in- 
vestments, and  to  procnre  for  her  lands  at 
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full  knowledge  of  the  fact  that  said  Weather- 
red  was  plalntlCT's  trusted  agent,  induced 
Weatherred  to  disregard  bis  duty  to  plain- 
tiff, and  induced  him  to  enter  into  an  unlaw- 
ful combination  and  conspiracy  for  the  pur- 
pose of  defrauding  and  swindling  her;  that 
the  appellants  jointly  and  severally  represent- 
ed to  her  that  W.  A.  Meador  was  at  the 
time  the  owner  of  a  large  body  of  land,  con- 
sisting of  four  sections  in  block  89,  which 
be  was  extremely  anxious  to  sell ;  that  said 
defendants  represented  that  Meador  had  pur- 
chased said  land  prior  thereto  for  the  sum  of 
$13,000,  since  which  time  real  estate  values 
in  that  portion  of  the  state  had  advanced'; 
that  Meador  was  desiring  to  move  to  a  dif- 
ferent part  of  the  state  and  engage  in  other 
business,  and  that  his  wife  was  in  exceed- 
ingly bad  health,  and  for  this  and  other  rea- 
sons he  would  sell  said  lands  to  plaintiff  for 
the  sum  of  $15360;  that  Weatherred  and 
Meador,  with  the  connivance  and  consent  of 
their  co-conspirator,  Porter,  represented  that 
said  land  at  the  price  named,  to  wit,  $15,360, 
was  a  great  bargain  for  plaintiff;  that  said 
price  was  the  lowest  possible  price  for  which 
said  land  or  other  land  of  like  character 
could  be  purchased,  and  that  the  same  was 
really  worth  vastly  more  than  the  sum  of 
$15,360.  Plaintiff  charged  that  said  represen- 
tations were  false,  but  that  nevertheless  she, 
relying  thereupon,  agreed  to  purchase  the 
lands,  after  which  Meador  and  Weatherred 
bought  the  land  from  the  real  owner  for  the 
sum  of  $5420,  which  was  not  more  than  its 
real  value,  taking  deed  thereto  in  the  name 
of  Meador,  and  then  transferred  the  same  to 
plaintiff  for  tbe  sum  of  $16,360,  which  she 
paid  in  cash  and  notes  in  ignorance  of  the 
true  facts. 

Appellee's  testimony  fully  supported  her 
allegations  in  respect  to  the  representations 
and  acts  of  appellants  Weatherred  and 
Meador,  and,  if  believed  by  the  Jury,  which 
was  evidently  done,  it  is  Immaterial  wheth- 
er Weatherred  in  representing  and  acting 
as  he  did  was  Meador's  agent  or  that  of  ap- 
pellee. It  is  likewise  Immaterial  that  there 
was  a  conspiracy  between  Meador  and  Weath- 
erred. Both  by  allegation  and  proof  they 
Jointly  and  severally  made  false  representa- 
tions, and  Jointly  and  severally  acted  in  the 
accomplishment  of  the  swindle,  and  there  was 
no  error,  therefore,  in  the  court's  action  In 
refusing  special  instructions  to  the  effect 
that  if  Porter  was  not  a  party  to  tbe  fraud, 
or  had  not  conspired,  or  if  Weatherred  was 
not  appellee's  agent,  that  the  Jury  should 
And  for  appellants. 

All  appellanta  urge  that  tbe  court  erred 

In  gtriDg  tbe  /oiiojyj  Jig  portion  of  paragraph 

S  of  tbe  general     warge  to  the  Jury,  viz.: 

"Tbe  <^°^ '^  ^(jjipted  before  you  erldence 


evidence  of  a  conspiracy  was  offered  to  per- 
mit the  evidence  to  go  before  you."  It  is 
objected  that  this  charge  Is  upon  the  weight 
of  the  testimony,  and  Indicated  to  tbe  Jury 
that  in  the  opinion  of  tbe  court  tbe  evidence 
(HI  tbe  issue  of  conspiracy  was  sufficient 
We  are  of  opinion,  however,  that  no  error 
was  committed  in  this  respect  Reading  par- 
agraph 3  as  a  whole,  It  clearly  appears  that 
the  Issue  of  conspiracy  was  left  solely  to  tbe 
Jury's  determination.  Immediately  follow- 
ing tbe  words  quoted,  without  punctuation  or 
break  In  tbe  sense,  the  charge  reads:  "be- 
cause It  is  for  you  alone  to  determine  upon 
the  facts  in  evidence  whether  there  was  any 
conspiracy."  It  was  the  evident  purpose  <^ 
the  paragraph  to  merely  explain  the  drcnm- 
stances  under  which  the  jury  might  consider 
or  not  certain  acts  and  declarations  of  nam- 
ed conspirators.  In  the  case  of  Luttrell  v. 
State,  31  Tex.  Cr.  R.  493,  21  S.  W.  248,  a 
judgment  assessing  the  death  penalty  for 
murder  was  afl3rmed,  and  in  that  case  objec- 
tion was  made  to  a  charge  almost  identical 
with  that  above  quoted,  the  only  change  be- 
ing in  words  necessary  to  its  adaptation  in 
this  case.  It  was  there  said  that:  "It  was 
tbe  duty  of  the  Judge  to  tell  tbe  Jury  that 
though  be  had  received  the  evidence  (acts 
and  declarations  of  conspiracy),  yet  th^  bad 
the  right  to  determine  whether  in  fact  a 
conspiracy  had  been  established,  and.  If  not 
established,  not  to  consider  as  evidence 
against  appellant  the  acta  and  declarations 
of  Carlisle,  Fogg,  and  Poe.  This  duty  was 
performed  in  plain  and  simple  language, 
which  could  not  have  been  misunderstood 
by  the  Jury."  Tbe  assignment  under  consid- 
eration is  overruled. 

The  appellant  Porter  assigns  error  to  tbe 
court's -refusal  to  give  the  following  special 
instructions:  "In  this  case  the  defendant 
Porter  is  charged  in  platntUTs  pleadings  with 
having  conspired,  together  with  defendant 
Meador  and  defendant  Weatherred,  in  sell- 
ing to  tbe  plaintiff  tbe  four  sections  of  land 
described  in  plaintiff's  pleadings.  Tbis  trans- 
action was  completed  when  the  deeds  were 
made  to  the  tout,  sections  of  land  to  Mrs. 
Finley  on  July  10,  1907.  Now,  If  you  find 
from  the  evidence  that  tbe  defendant  Porter 
was  during  tbe  time  of  the  making  and  com- 
pleting of  said  sale  of  said  land  at  his  ranch 
in  Crane  county,  and  that  he  was  not  pres- 
ent when  said  sale  was  made,  and  that  be 
did  not  see  or  talk  with  tbe  plaintiff,  Mrs. 
Fannie  Finley,  or  defendant  Meador,  or  de- 
fendant Weatherred,  during  the  time  when 
this  trade  was  being  made  and  consummat- 
ed, and  that  he  had  nothing  to  do  with  said 
transaction,  then  you  will  find  a  verdict  for 
the  defendant  Porter,  and  tbe  fact  that  said 
defendant  Porter  afterwards  purchkaed  itia. 
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FInley's  honses  In  Abilene  from  ber  or  from 
ber  agent  would  In  no  wise  make  this  de- 
fendant liable  In  this  suit  for  anything  what- 
ever." While  In  the  court's  general  charge 
the  Jury  were  authorized  to  And  a  verdict 
against  appellant  Porter  In  event  only  of  a 
finding  tbat  be  had  conspired  together  with 
Weatherred  and  Meador,  there  was  no  affir- 
mative direction  to  find  In  Porter's  favor  In 
event  the  jury  found  tbat  he  was  not  a  party 
to  the  conspiracy.  There  1b  no  objection, 
however,  to  such  omission,  and  the  assign- 
ment objecting  to  the  special  charge  above 
quoted  must  be  overruled.  As  a  part  of  the 
appellee's  evidence  offered  on  the  Issue  of 
conspiracy,  she  testified  that  at  the  time  of 
the  Midland  purchase  she  insisted  that  she 
would  be  unable  to  complete  It  unless  she 
could  sell  some  Abilene  property,  and  that 
'Weatherred  assured  her  that  it  could  be  sold 
to  Porter;  that  Porter  was  Interested,  had 
been  there,  and  so  told  him,  etc.;  that  after 
the  completion  of  the  Midland  sale  Porter  in 
fact  did  purchase  the  Abilene  property.  The 
special  charge,  therefore,  we  think  was  upon 
the  weight  of  the  testimony  in  Instructing 
the  Jury  tbat  the  "transaction  was  completed 
when  the  deeds  were  made  to  the  four  sec- 
tions of  land  to  Mrs.  Flnley  on  July  10, 
1907,"  and  was  further  objectionable  as 
tending  to  lead  the  Jury  to  disregard  or  min- 
imize the  weight  to  be  given  to  the  fact  of 
Porter's  subsequent  purchase  of  the  Abilene 
property.  If,  as  a  material  part  of  the  orig- 
inal purpose  of  the  conspirators,  the  pur- 
chase of  appellee's  Abilene  property  was 
to  be  made  by  Porter,  then  the  "transaction," 
viz.,  the  conspiracy,  was  not  completed  In 
all  of  Its  parts  until  that  was  done. 

Appellant  Porter  further  earnestly  In- 
sists tbat  the  evidence  falls  to  support  the 
Judgment  against  blm,  and  that  a  requested 
peremptory  Instruction  In  his  favor  should 
have  been  given.  We  have  finally  concluded, 
however,  that  we  cannot  sustain  the  con- 
tention. It  is  true  that  aside  from  declara- 
tions of  Weatherred  there  Is  no  direct  testi- 
mony that  Porter  had  any  connection  with 
the  fraudulent  acts  charged  prior  to  the  time 
when  the  Midland  sale  to  appellee  was  com- 
pleted by  the  execution  and  delivery  of  trans- 
fers, etc.  But  there  Is  no  dispute  of  the 
fact  that  after  the  Midland  sale  Porter  pur- 
chased appellee's  Abilene  property,  and  in 
doing  so  was  permitted  to  use  as  part  of  the 
purchase  price  to  be  by  him  paid  $2,500  of 
the  notes  appellee  had  given  to.  Meador  in 
the  Midland  transaction.  While  Porter  tes- 
tified that  he  refused  to  give  more  than 
93,000  for  the  Abilene  property,  and  tbat  the 
notes  were  secured  by  Weatherred,  to  whom 
be  paid  therefor  $1,500  in  cash,  and  Weather- 
red, Meador,  and  Porter  all  testified  that 
Porter  bad  no  connection  with  the  Midland 
deal,  there  is  much  evidence  on  the  part  of 
appellee  and  of  her  daughter  showing  that 


soon  after  the  Midland  sale  she  became  dis- 
satisfied and  tbat  Porter  engaged  actively 
in  the  effort  to  have  the  complaint  adjusted. 
She  testified  tbat,  among  other  things.  Porter 
said  to  her:  "  'Now,  Mrs.  Flnley,  •  •  • 
you  come  on  up  here  and  I  will  see  that  yon 
get  some  money.'  I  had  made  complaints 
previous  to  that  time  about  money.  I  was 
after  them  all  the  time.  I  was  writing  them 
and  seeing  them   in   person  all  the  time. 

•  •  •  .  He  (Porter)  says,  'Well,  let  Tom 
Weatherred  go,  and  I  will  see  tbat  you  get 
your  property  and  money  back  as  good  as 
you  bad  before.'  He  would  personally  see 
tbat  I  got  my  property  and  money  back. 

•  •  •  He  (Porter)  said  tbat  him  and  Weath- 
erred were  going  out  to  see  Meador.  He 
didn't  say  that  Weatherred  was  going  to  do 
anything.  He  said  that  he  would  see  that 
I  got  the  money."  There  was  other  testi- 
mony of  like  effect,  and  the  whole,  we  think, 
was  In  the  nature  of  an  admission  of  Por- 
ter's part  that  he  had  been  interested  in  and 
a  party  to  the  transaction.  His  frequent  and 
Intimate  conferences  with  Weatherred,  his 
ability  to  control  a  part  of  the  proceeds  of 
the  fraudulent  sale,  and  his  evident  earnest- 
ness to  effect  a  settlement,  all  at  least  tend 
to  prove  appellee's  charge  of  conspiracy. 
True,  the  testimony  was  susceptible  of  an 
explanation  consistent  with  bis  Innocence, 
and  bis  case  may  be  but  a  modern  illustra- 
tion of  the  fabled  story  of  "Poor  Dog  Tray," 
but  it  was  for  the  Jury  to  adopt  that  con- 
struction af  the  evidence  that  seemed  to 
them  moat  consistent  with  the  truth,  and, 
having  found  against  appellant  Porter  on 
the  issue,  we  do  not  feel  that  we  can  dis- 
turb their  verdict 

All  assignments  are  overruled,  and  the 
judgment  afSrmed.  * 


PORTER  et  al.  v.  PECOS  &  N.  T.  RT.  CO. 

et  al. 

(Court  of  Olvil  Appeals  of  Texas.    June  18, 
1909.    Rehearing  Denied  Oct.  16,  1909.) 

1.  Appbai.  and  Ebbob  (§  907*)— Review— 
Pbesumption  or  Dibuissal,  as  to  Cebtaiit 
Parties. 

Where  several  parties  are  sued  and  the 
judgment  appealed  from  makes  no  mention  of  a 
part  of  them,  and  there  is  nothing  in  the  record 
to  show  that  they  were  ever  served  or  answer^ 
ed,  the  court  on  appeal  will  presume  that  the 
suit  was  dismissed  as  to  those  parties,  not- 
withstanding there  is  no  judgment  entry  of  the 
dismissal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  907.*] 

2.  Appeal  akd  Ebbob  (|  79*)— Decisions  Re- 
viEWABLfi— Final  Judgment. 

A  judjrment  is  final  although  some  of  the 
parties  sued  were  not  served  and  did  not  answer 
and  therefore  the  judgment  in  the  case  makes 
no  mention  of  them. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
ETror,  Cent.  Dig.  g  487 ;   Dec.  IMg.  §  79.*] 
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8.  Pleadirg  fS  216*)— Deuubbeb  —  MATTzais 

CONSIDEBEO   UPON    DKMnBREB. 

In  considering  a  demurrer  to  a  petition, 
only  matters  appearing  on  the  face  of  the  peti- 
tion will  be  considered. 

[Bi.    Note. — For   other   cases,    see    Pleading, 
Cent.  Dig.  J  535;   Dec.  Dig.  {  216.*) 
4.  C!ousT8  (§  289*)— Fedebal  Coubts— Jmus- 

DICTION— INTEBSTATE  COMMEBCB. 

In  an  action  in  a  state  court  against  a 
common  carrier,  the  petition  alleged  that  plain- 
tiffs were  the  owners  of  goods  at  a  place  speci- 
fied, in  Oklahoma,  and  desired  to  ship  them  to 
a  place  named,  in  Texas,  and  that  defendants 
agreed  to  carry  them  for  37  cents  per  hundred 
pounds;  that  the  ^oods  were  carried  by  defend- 
ants to  their  destination,  but  that  after  their 
arrival  one  of  the  defendants,  named,  which 
had  carried  the  goods  in  Texas  only,  refused  to 
deliver  the  goods,  notwithstanding  the  prepay- 
ment of  the  agreed  rate  and  the  offer  to  pay 
for  the  excess  at  the  same  rate,  and  that  the 
goods  were  of  a  value  stated,  and  that  a  defend- 
ant, named,  had  converted  the  goods.  Held, 
that  the  petition  does  not  raise  a  question  as  to 
interstate  commerce,  over  which  the  federal 
courts  alone  have  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dfe.  J  830;   Dec.  Dig.  {  289.*] 

Error  from  District  Court,  Deaf  Smith 
County ;  J.  N.  Browning,  Judge. 

Action  by  Q.  H.  Porter  and  others  against 
the  Pecos  &  Northern  Texas  Railway  Com- 
pany and  others.  Exceptions  to  amended 
complaint  were  sustained,  and,  plaintiffs  de- 
clining to  further  amend,  the  suit  was  dis- 
missed, and  plaintiffs  bring  error.  Reversed 
and  remanded. 

S.  J.  Dodson,  for  plaintiffs  In  error.  &Cad- 
den  &  TrueloT^  Turner  &  BoycS,  Spoonts, 
Thompson  &  Barwise,  J.  M.  Chambers,  and 
Andrews,  Ball  &  Streetman,  for  defendants 
In  error. 

CONNER,  C.  X  This  suit  was  InstltDted 
In  the  district  court  of  Deaf  Smith  county 
by  plaintiffs  In  error  O.  H.  Porter,  B.  M. 
Porter,  and  L.  Cameron,  against  the  St  Louis 
*  San  Francisco  Railway  Company,  the  St 
Liouis,  San  Francisco  &  Texas  Railway  Com- 
pany, and  the  defendants  In  error  the  Ft 
Worth  &  Denver  City  Railway  Company  and 
the  Pecos  &  Northern  Texas  Railway  Com- 
pany, to  recover,  among  other  things,  the  al- 
leged value  of  a  car  load  of  Immigrant  mova- 
bles shipped  from  Fletcher,  In  Olclahoma,  to 
Bovlna,  Tex.  The  trial  court  sustained  gener- 
al and  special  exceptions  presented  by  defend- 
ants in  error  to  plaintiffs  In  error's  second 
amended  original  petition,  and,  they  having 
declined  to  further  amend,  the  suit  was  dis- 
missed, to  which  action  of  the  court  excep- 
tion was  duly  taken  and  an  appeal  perfected. 
No  transcript  on  appeal,  however,  was  ever 
filed  In  this  court,  but  this  writ  of  error  was 
later  prosecuted. 

As  preliminary  to  a  determination  of  the 
merits,  defendants  In  error  suggest  that  the 
appeal  should  be  dismissed  on  the  ground, 
among  other  things,  that  there  Is  no  final 
Judgment,  in  that  the  Judgment  fails  to  dis- 


pose of  the  St  liouls  &  San  Francisco  Railway 
Company  and  the  St  Louis,  San  Francisco  & 
Texas  Railway  Company.  It  Is  true  that  no 
mention  Is  made  of  these  railway  companies 
In  the  Judgment,  but  the  suggestion  is  ac- 
companied with  the  statement  that  "there 
is  nothing  in  the  record  to  show  that  the 
'Frisco'  was  ever  served  or  answered;  and 
in  fact  there  was  neither  service  nor  answer 
by  that  company."  If  so,  and  it  is  certainly 
true  that  there  is  nothing  In  the  record 
Bbowing  that  the  "Frisco"  Railway  Com- 
panies were  ever  served  or  answered,  we  may 
indulge  the  presumption  that  the  suit  as  to 
these  companies  was  dismissed,  notwithstand- 
ing there  is  no  Judgment  entry  of  the  dis- 
missal. See  Burton  v.  Varnell,  5  Tex.  139: 
Houston  v.  Ward,  8  Tex.  124.  We  cannot 
say,  therefore,  that  at  the  time  of  the  entry 
of  the  Judgment  from  which  the  writ  of  error 
has  been  prosecuted  the  "Frisco"  Railway 
Companies  were  before  the  court  If  not,  no 
necessity  existed  for  a  further  adjudica- 
tion as  to  them,  so  that  on  the  whole  we  are 
unable  to  say  that  the  Judgment  we  are 
called  upon  to  review  in  this  case  is  not  a 
final  Judgment 

The  case  on  the  merits  seems  to  have 
been  disposed  o'f  on  the  theory  that  the  dis- 
trict court  was  without  power  to  hear  the 
controversy,  in  that  it  related  to  the  question 
of  rates,  over  which  the  Interstate  Com- 
merce Commission  or  the  courts  of  the 
United  States  alone  bad  jurisdiction.  At 
least  plaintiffs  in  error  so  present  their  case 
and  defendants  In  error  here  so  defend  the 
action  of  the  trial  court;  but  while  the  an- 
swer of  defendants  In  error  presents  this 
defense,  It  is  not  presented  on  the  face  of 
plaintiffs  in  error's  amended  petition  to 
which  the  demurrers  were  addressed.  On  the 
face  of  the  petition,  which  can  alone  be  con- 
sidered In  determining  whether  the  court 
properly  sustained  demurrers  thereto,  the  al- 
legations in  substance  are  to  the  effect  that 
plaintiffs  in  error  were  the  owners  of  and 
desired  to  ship  from  Fletcher,  Okl.,  to  Bo- 
vlna, Tex.,  certain  immigrant  movables,  con- 
sisting of  live  stock,  household  goods,  etc.. 
In  a  car  load  lot,  and  that  "the  defendants 
agreed  to  carry  said  outfit  from  one  of  said 
points  to  the  other  for  thirty-seven  cents 
per  hundred  pounds."  The  petition  farther 
alleged,  among  other  things,  that  the  proper- 
ty specified  had  been  carried  from  Fletcher, 
Okl.,  to  Quanah,  Tex.,  by  the  "Frisco"  roads, 
and  by  the  Ft  Worth  &  Denver  City  RaU- 
way  Company,  one  of  the  defendants  in  er- 
ror, from  Quanah  to  Amarlllo,  and  by  the 
other  defendant  In  error,  the  Pecos  &  North- 
ern Texas  Railway  Company,  from  Amarillo 
to  Bovlna,  but  that  after  the  arrival  of  the 
goods  at  Bovlna,  the  latter-named  railway 
company  refused  to  deliver  the  goods,  not- 
withstanding the  prepayment  of  the  agreed 
rate  of  37  cents  per  hundred  pounds  and  the 
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ceiver  mciuaing  tue  ciaim  ana  aemana  oi 
plaintiffs,  and  thereby  said  court  expressly 
authorized  the  prosecution  and  maintenance 
of  this  suit  against  the  receiver  as  well  as  Its 
defense  by  blm.  It  appears  that  there  was  no 
evidence  Introduced  In  reference  to  such  an 
order  of  the  Circuit  Court  The  proi>ositlon 
that  It  was  necessary  for  plaintiffs  to  prove, 
as  well  as  to  allege,  the  authorization  of  the 
Circuit  Court  for  the  receiver  to  be  sued  on 
the  cause  of  action.  Is  sufficiently  met  by  ap- 
pellees with  the  proposition  that  It  was  not 
necessary  to  establish  the  allegation  by  evi- 
dence as  the  same  related  to  plaintiffs'  capac- 
ity to  sue  the  receiver,  and  such  matter  Is  not 
required  to  be  verified  by  proof  when  there  is 
no  sworn  denial  of  it,  under  the  procedure 
prescribed  by  our  statute.  The  receiver  was 
a  proper  party  defendant  Railway  v.  Hur- 
ley, 10  Tex.  Civ.  App.  246,  31  8.  W.  73.  He 
stands  in  the  place  of  the  corporation  with 
respect  to  the  question  of  liability.  McXulta 
V.  Locbridge,  141  U;  S.  839,  12  Sup.  Ct  11, 
35  L.  Ed.  796.  The  Circuit  Court's  order 
which  was  alleged,  but  not  denied  under 
oath,  was  for  the  purposes  of  the  trial  and 
Judgment  admitted  to  be  as  alleged.  This  dis- 
poses of  all  of  appellant's  propositions. 

The  petitions  prayed  that  plaintiffs  recov- 
er of  the  International  &  Great  Northern 
Railroad  Company  the  damages  claimed,  and 
that  the  amounts  of  the  demands  against  the 
receivership  be  liquidated  and  established  as 
such  sums  and  for  the  costs  of  suit  The 
Judgment  as  rendered  Is  against  the  corpo- 
ration alone,  except  In  the  matter  of  the 
costs,  which  clause  of  the  Judgment  reads: 
"It  Is  further  ordered  that  the  plaintiffs  re- 
cover of  the  defendant  International  &  Great 
Northern  Railroad  Company  and  of  the  de- 
fendant T.  J.  Freeman  as  receiver  of  the 
property  of  said  company  all  costs  herein  to 
be  paid  in  due  course  of  the  receivership  of 
the  property  of  said  company."  There  Is  no 
proposition  In  appellant's  brief  complaining 
of  this,  but  the  brief  mentions  it  as  an  er- 
ror, in  so  far  as  it  is  a  Judgment  against  the 
receiver. 

If  error  at  all,  it  is  in  our  opinion  a  mere 
formal  and  harmless  one.  The  adjudication 
of  the  costs  is  against  him  as  receiver  of  the 
corporation's  property  to  be  paid  in  due 
course  of  the  receivership.  This  would  have 
been  the  effect  of  the  adjudication  had  it 
been  against  the  corporation  only,  and  had 
not  professed  to  be  against  the  receiver,  and 
therefore  we  perceive  nothing  in  this  matter 
which  prejudicially  affects  the  receivership, 
or  ot  wblcb  the  receiver  may  Justly  com- 
plain. 
The  JodgQ,^       j0  affirmed. 


1.  Apfbai.  and   Ebbob   (i  T42*)— Stateoietct 

UN  DEB     PBOFOeiTIONS— KKIXBKRCK     TO     EVI- 
DENCE. 

A  Statement  under  a  proposition,  which 
statement  asserts  that  plaintiffs  bad  no  legal 
or  equitable  title  to  land  on  which  a  vendor's 
lien  was  claimed  to  secure  notes  sued  on,  and 
which  does  not  point  out  any  particular  portion 
of  the  statement  of  facts  to  uphold  the  asser- 
tion except  to  refer  to  the  entire  statement  of 
facts,  is  msufficient  as  the  appellate  court  will 
not  search  the  recoid. 

'    [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  742.*] 

2.  Public  Lands  (|  173*)— School  Lakds— 
Status  Befobe  Fobfeitube. 

Plaintiff  was  a  settler  on  school  lands,  and 
sold  the  same  to  defendants,  who  gave  him  notes 
secured  by  a  vendor's  lien.  The  land  was  there- 
after forfeited  by  the  land  office.  In  a  suit  on 
the  notes,  defendants  set  up  a  failure  of  con- 
sideration, in  that  plaintiff  had  no  title  to  the 
land.  Held  that,  thoueh  the  lands  were  for- 
feited, the  land  before  forfeiture  was  a  subject 
of  contract. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  i  173.»] 

3.  Public  Lands  (8  173*)  —  Lien  Notbs  — 
Failure  of  Consideba'i'tor- Defense. 

Held,  also,  that  it  is  a  ^ood  defense  to  the 
plea  of  failure  of  consideration  that  after  for- 
feiture the  land  office  recognized  defendant's 
rights  and  reinstated  the  sale  and  awarded  the 
land  to  defendant  by  reason  of  his  purchase  from 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Dec.  Dig.  {  173.*] 

4.  Bills  and  Notes  (S  524*)— Inoobsehxnt— 
Ownebship. 

In  a  suit  on  notes,  that  some  of  the  notes 
bore  indorsement  of  plaintiff  did  not  render  sooh 
notes  inadmissible  in  evidence  where  piaintil 
claimed  ownership,  and,  in  the  form  in  whicii 
the  notes  were,  they  could  have  been  sued  on 
by  any  possessor,  as  mere  possession  is  pre- 
sumptive evidence  of  ownership. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  {  524.»] 

5.  Appeal  and  Ebbob  ({  758*)— Bnx  or  Ex- 
ceptions—Evidence. 

An  assignment  in  the  brief  complaining  of 
the  introduction  of  a  land  office  copy  of  the 
classification  and  appraisement  of  lands  in  con- 
troversy, because  of  a  specific  indorsement,  can- 
not be  considered,  where  the  bill  of  exceptions 
extends  as  well  to  the  classification  and  ap- 
praisement, which  were  admissible  in  evidenre. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  758.*] 

6.  Appeal  and  Erbob  (J  724*)— Assioiocent 
OF  Ebbobb— Specific  Ebrob. 

Assignments  of  error  which  fail  to  point 
out  wherein  Uie  error  lies  will  be  disregarded 
as  contrary  to  rules  24-26  (67  S.  W.  xv). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2997-3001;  Dec.  Dig.  i 
724.*] 

Appeal  from  District  Court  Floyd  Oomi- 
ty;   L.  S.  Kinder,  Judge. 

Action  by  Henry  Hobba  and  another  against 
J.  T.  Bynum  on  notes.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 


•for  other  cat. 
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Graham  &  Williams  and  J.  B.  Hartley,  for 
appellant  Chas.  E.  Furr,  T.  F.  Houghton, 
and  H.  C  Randolph,  for  appellees. 

CONNER,  C.  J.  Appellees  Henry  Hobbs 
and  I.  E.  Gartln  instituted  this  suit  In  the 
district  court  of  Floyd  county  against  ap- 
pellant to  recover  upon  three  promissory 
notes  for  the  sum  of  1762.50  each,  with  In- 
terest and  attorney's  fees  as  provided  In  the 
notes.  It  was  alleged  that  the  notes  had 
been  given  by  appellant,  Bynum,  as  part  of 
the  consideration  for  certain  school  lands 
described  In  the  petition,  upon  which  the 
vendor's  Hen  had  been  expressly  retained  to 
secure  the  payment  of  the  notes.  It  was 
further  alleged  that  before  maturity  Hobbs, 
the  original  payee,  bad  for  a  valuable  con- 
sideration duly  assigned  to  appellee  Gartln 
one  of  said  notes. 

Appellant,  Bynum,  among  other  things, 
pleaded  that  Hobbs  had  no  title,  legal  or 
equitable,  to  any  of  the  lands  when  he  sold 
them ;  that  therefore  appellant  had  paid 
the  sum  of  $1,000  in  cash  and  given  the 
notes  sued  upon;  that  because  of  the  want 
of  title  there  was  an  entire  failure  of  con- 
sideration and  absence  of  lien,  and  he  plead- 
ed a  misjoinder  of  causes  of  action  and  par- 
ties, and  also  prayed  for  a  cancellation  of 
the  notes  and  a  recovery  of  the  $1,000  paid 
by  him,  charging  that  Oartln  was  a  purchas- 
er with  notice,  etc.  The  trial  resulted  in  a 
Judgment  for  appellees. 

The  following  is  appellant's  first  assign- 
ment, proposition,  and  statement  thereunder: 
"The  trial  court  erred  in  not  sustaining  and 
in  overruling  appellant's  plea  in  abatement 
based  on  alleged  misjoinder  of  parties  plain- 
tiff herein."  Proposition  under  said  assign- 
ment: "There  being  no  valid  lien  in  exist- 
ence securing  the  payment  of  the  several 
notes  sued  on,  there  was  no  such  Joint  or 
community  Interest  between  the  parties 
plaintiff  or  their  causes  of  action  as  entitled 
them,  as  a  matter  of  law,  to  Jointly  bring 
this  suit"  Statement  under  said  proposi- 
tion: "The  pleadings  and  evidence  in  this 
case  show  that  plaintiff  Hobbs  sold  defend- 
ant, Bynum,  certain  lands  which  at  that 
time  were  public  free  schools  lands  be- 
longing to  the  state,  Hobbs  having  no  le- 
gal or  equitable  title  thereto.  That  as  part 
of  the  purchase  price  therefor  Bynum  ex- 
ecuted and  delivered  to  Hobbs  the  three 
notes  sued  on.  That  thereafter  and  be- 
fore maturity  of  any  of  said  notes  Hobbs 
sold  one  of  them  to  I.  B.  Gartln.  A  lien  was 
retained  both  In  the  face  of  the  deed  from 
Hobbs  to  Bynum,  and  in  the  face  of  all  of 
said  notes  on  all  the  land  so  sold  securing 
the  payment  thereof,  the  notes  on  their  face 
each  showing  for  what  they  were  given. 
Hobbs  and  Gartln,  as  plaintiffs,  brought  this 
suit  on  their  notes  respectively,  and  prayed 
for  foreclosure  of  lien.  (For  pleadings  of 
parUes,  see  Tr.  pp.  1  to  14.    For  evidence 


on  these  Issues  under  said  pleadings,  see  Tr. 
pp.  16  to  43,  and  S.  F.  pp.  1  to  14,  and  es- 
pecially S.  F.  pp.  1  to  6.)  We  feel  it  impos- 
slble  to  make  reference  to  the  itortions  of 
the  statement  of  facts  fully  showing  the 
condition  of  the  evidence  under  this  issue, 
and  therefore  refer  the  court  to  the  entire 
statement  of  facts."  The  lien,  as  alleged 
and  as  evidenced  l>y  the  promissory  notes 
executed  by  appellant,  was  an  entirety,  and 
evidently  both  Hobbs  and  Gkirtln  were  prop- 
er parties  In  its  foreciosure,  unless  appellant 
sustains  the  proposition  that  there  was  no 
lien.  The  statement  made  In  support  of  the 
proposition  cannot  certainly  be  considered 
as  a  compliance  with  the  rules.  It  is  there- 
in said  that  Hobbs  bad  no  legal  or  equitable 
title  to  the  lands  upon  which  the  lien  exist- 
ed, but  no  evidence  is  quoted  in  support  of 
the  statement,  nor  is  it  definitely  pointed 
out  where  any  such  evidence  may  be  found 
in  the  record.  If  counsel  for  appellant, 
whose  Interest  and  duty  it  was,  found  it  "im- 
possible to  make  reference  to  the  portions 
of  the  statement  of  facts  fully  showing  the 
condition  of  the  evidence  under  this  issue," 
we  hardly  see  how  It  can  be  expected  of 
us  that  we  do  so.  To  say  the  least  of  it,  we 
think  the  rules  and  many  decisions  require 
us  to  decline  the  invitation  to  search  "the  en- 
tire statement  of  facts."  But  aside  from 
the  foregoing  observations,  which  have  been 
tendered  with  a  view  of  again  admonishing 
counsel  of  the  necessity  of  affording  the  ap- 
pellate courts  the  aid  contemplated  by  the 
rules,  it  is  quite  plain  that  the  Issue  upon 
which  the  supposed  misjoinder  Is  based  Is 
necessarily  Involved  in  and  must  have  been 
determined  upon  the  merits,  and  we  will 
therefore,  without  further  notice  of  the  first 
assignment,  proceed  to  determine  the  re- 
maining assignments,  which  go  to  the  mer- 
its. 

The  second  assignment  of  error  goes  to  the 
action  of  the  court  in  overruling  appellant's 
general  demurrer  and  exception  to  appel- 
lee's first  supplemental  petition,  as  follows: 
"And  for  further  answer  herein  come  the 
plaintiffs,  and  specially  plead  in  answer  to 
the  defendant's  plea  of  failure  of  considera- 
tion as  set  forth  in  said  original  answer,  and 
say  that  while  the  land  upon  which  the  ven- 
dor's lien  notes  herein  sued  on  are  a  Hen, 
and  which  land  was  sold  to  the  defendant 
by  the  said  Henry  Hobbs,  was  in  truth  and 
in  fact  forfeited  by  the  Commissioner  of  the 
General  Land  Ofiice  after  the  sale  of  said 
land  to  defendant  by  the  said  Hobbs,  said 
sale  was  practically  reinstated  and  said  land 
awarded  to  the  defendant  by  the  Commis- 
sioner of  the  General  Land  OtB.ce  under  the 
following  conditions,  to  wit:  That  the  Com- 
missioner of  the  General  Land  Office,  In 
consideration  of  the  equities  which  the  said 
defendant  had  in  and  to  said  land,  which 
was  purchased  from  said  Hobbs  as  pur- 
chaser from   Hobbs,  and  In  consideration 
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thereof  withdrew  said  land  from  public  sale, 
reduced  the  price  of  said  land  from  five  dol- 
lars per  acre  and  sold  same  to  the  defend- 
ant for  the  price  of  two  dollars  per  acre. 
That  said  sale  as  made  by  the  Commission- 
er of  the  General  Land  Office  to  the  said  de- 
fendant reinstated  the  defendant  each  and 
erery  right,  equity,  title,  and  interest  which 
he  was  to  obtain  by  reason  of  his  contract 
and  deed  of  sale  from  the  said  Hobbs. 
Whereupon,  premises  considered,  plaintiffs 
say  that  the  defendant  is  estopped  from 
pleading  a  failure  of  consideration  to  said 
notes,  and  plaintiffs  pray  for  Judgment  as 
prayed  for  in  their  original  petition."  We 
think  the  facts  alleged  In  this  special  plea 
were  probably  admissible  under  the  general 
Issue  tendered  to  appellant's  plea  of  failure 
of  consideration,  but  if  not,  and  if,  as  alleg- 
ed In  the  special  plea,  the  forfeiture  was 
made  by  the  Commissioner  of  the  General 
Land  OflSce  after  the  sale  of  the  land  by 
Hobbs,  then  the  lands  were  the  subject  of 
contract.  Dowding  ▼.  Dltmore,  26  Tex.  Civ. 
App.  006,  65  S.  W.  486.  And  If,  as  further 
stated  in  the  special  plea,  the  forfeiture  was 
substantially  set  aside  and  the  former  award 
substantially  reinstated  and  appellant  award- 
ed the  lands  by  reason  of  his  purchase  from 
appellee  Hobbs,  It  would  constitute  a  good 
defense  to  the  plea  of  failure  of  considera- 
tion. 

Under  the  fourth  assignment  it  Is  Insisted 
that  the  court  should  have  excluded  two  of 
the  notes  sued  upon  because  of  the  fact  that 
they  bore  the  indorsement  of  Hobbs,  the 
contention  being  that  such  Indorsement  di- 
vested the  title  out  of  him;  but  we  thinli 
this  contention  cannot  be  sustained.  Appel- 
lee Hobbs  was  In  possession  of  the  notes  al- 
leging himself  to  be  the  owner,  and  the  in- 
dorsement was  wholly  under  his  own  con- 
trol. It  could  have  been  erased  without  af- 
fecting the  validity  of  the  notes.  In  the 
form  shown  the  notes  could  have  been  sued 
upon  by  any  possessor,  the  mere  possession 
being  presumptive  evidence  of  ownership. 
We  Icnow  of  no  reason  why,  if  necessary  to 
our  conclusion,  a  like  presumption  may  not 
be  indulged  In  favor  of  Hobb's  ownership. 

Appellant's  fifth  assignment  In  the  brief 
complains  of  the  Introduction  of  a  land  of- 
fice copy  of  the  classification  and  appraise- 
ment of  the  lands  in  controversy  because 
of  the  following  indorsement:  "Reappraised 
at  former  price  on  account  of  equities  of 
present  claimant,  who  will  try  to  protect  his 
interest"  If  appellant's  objection  had  been 
confined  to  this  indorsement,  we  might  be 
inclined  to  consider  the  question  he  presents; 
but  the  objection  extends  as  well  to  the 
classification  and  appraisement,  which  was 


clearly  admissible.  The  bill  of  exception 
going  to  the  whole,  the  objection  to  a  part 
only  cannot  be  considered.  Jamison  et  aL 
V.  Dooley  et  al.,  34  Tex.  Civ.  App.  428,  79 
S.  W.  91. 

The  remaining  assignments  are  as  follows: 
"Appellant's  eighth  assignment  of  error  in 
the  record,  sixth  assignment  in  this  brief: 
"The  trial  court  erred  in  rendering  Judgment 
against  appellant  and  In  favor  of  I.  B.  Gar- 
tin  for  any  sum,  as  said  Judgment  in  this 
particular  is  contrary  to  the  evidence  and 
the  law  applicable  thereto  under  the  plead- 
ings.' Appellant's  thirteenth  assignment  of 
error  In  the  record,  seventh  assigrnment  in 
this  brief:  'The  trial  court,  having  given 
Judgment  in  favor  of  I.  E.  Gartln  against 
appellant,  erred  in  not  rendering  Judgment 
In  appellant's  favor  over  against  Henry 
Hobbs  for  said  sum.'  Appellant's  ninth  as- 
signment of  error  in  the  record,  eighth  as- 
signment In  this  brief:  The  trial  court  err- 
ed in  rendering  Judgment  against  appellant 
and  In  favor  of  Henry  Hobbs  for  any  sum, 
as  the  Judgment  in  this  particular  is  con- 
trary to  the  evidence  and  the  law  applicable 
thereto  under  the  pleadings.'  Appellant's 
eleventh  assignment  of  error  in  the  record, 
ninth  assignment  in  this  brief:  'The  trial 
court  erred  tn  refusing  to  cancel  the  notes 
sued  on,  the  evidence  showing,  as  It  does, 
that  the  land  for  which  they  were  given  as 
part  of  the  purchase  price  was  public  do- 
main at  the  time  they  were  executed.'  Ap- 
pellant's tenth  assignment  of  error  In  the 
record,  tenth  assignment  In  this  brief:  *The 
trial  court  erred  in  granting  a  foreclosure  of 
the  supposed  vendor's  Hen  on  the  land  In 
favor  of  appellees  and  against  appellant,  this 
portion  of  the  Judgment  being  contrary  to 
the  law  and  the  evidence  introduced  under 
the  pleadings,  the  evidence  showing  the 
lands  to  have  been  public  domain  at  the 
time  the  purported  lien  was  created.'  Ap- 
pellant's twelfth  assignment  of  error  In  the 
record,  eleventh  assignment  in  this  brief: 
'The  trial  court  erred  in  failing  and  refus- 
ing to  give  Judgment  In  favor  of  the  appel- 
lant and  against  Henry  Hobbs  for  the  $1,- 
000  sned  for  in  reconvention  and  prayed  for 
by  appellant  in  his  pleadings,  with  Interest 
thereon.' " 

We  think  it  manifest  that  these  assign- 
ments fall  to  point  out  error,  and  that  It  is 
our  duty  to  disregard  them  because  not  in 
compliance  with  the  rules  and  many  deci- 
sions. See  rules  24,  25,  and  26  (67  S.  W.  xv); 
Garrison  v.  Ochiltree  County  (Tex.  Civ.  App.) 
Ill  S.  W.  445. 

Reversible  error  not  having  been  pointed 
out,  it  is  ordered  that  the  Judgment  be  af- 
firmed. 
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1.  Justices  of  the  Peace  ({  146*)— Appeai, 
FROM  Justice  to  County  Coubt— Finai, 
Judoment. 

The  county  court  got  no  Jurisdiction  on 
■avpttil  from  a  justice,  where  no  final  Judgment 
was  entered  in  tlie  Justice  court,  but  wliat  pur- 
ported to  be  sucli  was  a  mere  recital  of  a  ver- 
dict. 

rBd.  Note.— For  other  rases,  see  Jnstlces  of  the 
Peace,  Cent.  Dig.  H  49(X-492;  Dec.  Dig.  ( 
146.*] 

2.  Affkau  and  Brbor  (i  1163*)— RetebsaI/— 
Jurisdiction  Below. 

It  appearing  from  the  record  that  the  coan- 
■ty  court  got  no  jurisdiction  on  appeal  from  a 
Justice,  because  no  final  Judgment  was  entered 
In  the  justice  court,  the  Judgment  of  the  former 
coart  will  be  reversed,  and  the  cause  remanded, 
-v^lth  direction  to  dismiss  appeal,  unless  a  final 
judgment  be  shown  to  have  been  entered  in  the 
Jnstice's  court. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
BSrror,  Dec.  Dig.  |  1163.*] 

Appeal  from  Taylor  Connty  Oonrt;  T.  A. 
Sledsoe,  Judge. 

.A-Ctlon  between  George  Brown  and  J.  H. 
McGlendon.  From  a  Judgment  of  the  coun- 
ty court,  on  appeal  from  a  Justice,  Brown 
appeals.  Reversed  and  remanded,  witb  di- 
rections. 

"W.  H.  Sewell  and  W.  T.  Potter,  for  appel- 
lant. W.  D.  Scarborough  and  H.  N.  Hick- 
man,  for  appellee. 

SPKER,  J.    Appellee  objects  to  our  con- 
sidering any  of  appellant's  assignments  of 
«rror  presented  In  his  brief  for  the  reason 
that  no  assignments  were  filed  below.     We 
would  sustain  this  objection,  but  beyond  it 
is  the   more  serious  que.'stion,  arising  from 
tbe   fact  that  an  inspection  of  the  record 
4llsclo8es  there  was  no  final   Judgment  in 
the   Justice's   court.   If   we   assume,   as   we 
must,  that  the  cause  was  appealed  to  the 
county  court  from  the  Justice's  court.     We 
say  "assume,"  because  there  Is  neither  an 
appeal  bond  nor  other  notice  of  appeal  to 
give    the    county    court    Jurisdiction,    even 
thousb  there  had  been  a  final  Judgment  in 
the  Justice's  court.     What  purports  to  be 
tbe  final  Judgment  In  the  Justice's  court  is 
no  more  than  a  recitation  that  a  Jury  im- 
paneled in  the  case  returned  a  verdict  for 
the  defendant;    but  there  Is  no  award  or 
decree  of  any  character  whatever  by  the 
-court  based  upon  this  finding.     Besides,  the 
recitation  referred  to  shows  that  tbe  cause 
was  heard  out  of  regular  term  time.     The 
statute   (Rev.   St   1895,  art   1575)   provides 
that  "each  Justice  of  tbe  peace  shall  hold  a 
term  of  his  court  for  civil  business  once  In 
each  month,  and  may  transact  sucb  business 
.out  of  term  tl  me  as  is  or  may  be  authorized 
by  law";  but  we  have  not  thought  It  neces- 
sary to  Inquire  If  In  any  case  a  cause  may 


which  want  of  Jurlsdici 
the  record,  tbe  Judgmei 
the  cause  remanded,  m 
dismiss  the  appeal  unlet 
is  shown  to  have  been 
tlce's  court 


PERRY  T.  Wl 

(Court  of  Civil  Appeals  o 

1909.    Rehearing  Denie 

1.  Taxation  (|  641*)— Est. 

There  can  be  no  citati 
an  estate,  to  appear  to  defei 
close  a  lien  for  taxes. 

[Ed.    Note.— For  other  ct 
Cent  Dig.  {  1804;    Dec  Di 

2.  Taxation  ($  647*)— Lie 
Judgment  Against  an  Ei 

In  a  suit  to  foreclose  11 
can  be  no  Judgment  agains 
estate. 

[Ed.    Note.— For   other   ca 
Cent  Dig.  {{  1312-1315 ;   De 

3.  Judgment  (§  497*)— Void 
ICE  or  Estate — Pbesumpi 

A  recital  in  a  judgmei 
which  was  the  only  defendant 
cited,  did  not  appear.  Is  a  i 
meaningless,  as  an  estate  is 
it  affords  no  presumption  in 
[Ed.  Note.— For  other  cai 
Cent.  Dig.  H  937,  938;   Dec 

4.  Taxation  (f  648*)— Enf< 
—Judgment— Conclusive 

Where  a  suit  to  foreclo 
was  brought  solely  against  t   i 
tain  ^rson,  which  was  not    : 
and  citation  was  addressed 
judgment  rendered  against  i 
property  was  not  iKiund. 

[Ed.    Note.— For   other   ca    i 
Cent.  Dig.  {  1316;   Dec.  Di 

Appeal  from  District 
0>unty;  H.  G.  Hendricks,    ' 

Trespass  to  try  title  t 
against  6.  M.  Perry.     Ju    i 
tur,  and  defendant  appei 

E.  C.  Gray  and  Theodor    : 
lant    Hoover  &  Taylor,  f 

SPEER,  J.  This  Is  an 
to  try  title  brought  by  J.  1 
G.  M.  Perry,  In  which  a  i 
tered  by  the  court  for  the 
following  findings  of  fac 
of  law,  which  we  adopt: 

"Conclusions  o     I 

"First  I  find  that  the 
sy,  namely,  section  No.  1 
twelve,  H.  &  G.  N.  Ry 
Ochiltree  county,  Tex.,  w 
Han  W.  Whiting,  assign* 
Texas,  the  20th  day  of  ] 


'Vor  other  casea  lee  aame  topic  and  lectlon  NUMBER  In  Dec.  *  Am.  Dig*.  1N7  t*  da 
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"Second.  I  find  that  suit  was  Instituted  In 
the  district  court  of  Ochiltree  county  Decem- 
ber 24,  1901,  by  an  original  petition  on  be- 
half of  the  state,  complaining  only  'of  tbe 
Esta  (meaning  Estate)  John  Wylle,  a  non- 
resident citizen,  hereinafter  styled  defend- 
ant,' to  foreclose  the  lien  for  taxes  on  the 
land  In  controversy  delinquent  for  the  years 
1900  and  1901,  and  that  the  petition  In  said 
suit  was  verified  by  the  affidavit  of  the 
county  attorney  that  the  averments  In  the 
petition  are  true  to  the  best  of  his  knowl- 
edge and  belief,  but  further  find  that  the 
petition  was  principally  upon  a  printed  form 
and  contained  no  allegations  that  the  owner 
was  unkno'<vn,  per  did  said  petition  allege 
any  cause  of  action  against  an  unknown 
owner. 

"Third.  I  find  that  a  notice  by  publica- 
tion In  substantial  compliance  with  the  stat- 
ute was  made  and  published  od  practically 
a  prepared  and  printed  form,  but  in  this 
connection  I  further  find  that  there  Is  no 
affidavit  In  the  record  by  the  county  or  dis- 
trict attorney  that  tbe  defendant  was  a 
nonresident  of  the  state,  or  tbnt  the  owner 
of  said  land  was  unknown  or  could  not  be 
ascertained  by  inquiry. 

"Fourth.  I  find  that  tbe  said  citation  was 
addressed  to  tbe  estate  of  John  Wylle,  being 
the  only  defendant  sued  In  the  petition,  re- 
citing the  nature  of  the  plalntltTs  demand 
against  said  defendant  estate  as  an  action 
to  recover  of  the  same  defendant,  as  the 
owner  of  said  lands  the  said  taxes,  and  fur- 
ther find  that  the  Judgment  is  only  against 
the  estate  of  John  Wylle,  neither  the  peti- 
tion or  tbe  judgment  mentioning  any  legal 
representatives,  or  heirs  of  said  estate,  but 
further  find  that  said  Judgment  recites  that 
the  defendant  though  duly  cited  failed  to 
appear. 

"Fifth.  I  find  the  issuance  and  execution 
of  order  of  sale  for  the  land  In  controversy 
and  that  the  defendant  Perry  is  tbe  grantee 
of  tbe  land  by  virtue  of  mesne  conveyances 
holding  under  the  Judgment,  order  of  sale, 
sheriff's  deed,  and  tax  sale. 

"Conclusions  of  Law. 

"(1)  There  can  be  no  citation  to  an  estate 
as  an  estate. 

"(2)  There  can  be  no  Judgment  against  an 
estate  as  an  estate. 

"(3)  A  recitation  In  a  Judgment  that  an 
estate  has  been  served  Is  a  void  recitation 
and  meaningless,  as  an  estate  is  not  an  en- 
tity. 

"(4)  Tbe  petition  being  against  an  estate 
only  Is  not  suit  against  an  entity  In  law, 
and  the  citation  showing  that  it  run  to  the 
estate,  and  to  no  legal  representatives,  and 
the  Judgment  reciting  that  tbe  defendant 
estate,  though  duly  cited  came  not,  aCTorded 
no  presumption  whatever  In  favor  of  serv- 
ice, and  tbe  record  only  showing  an  unsuffi- 


cient  affidavit,  the  sworn  petition,  and  non* 
other,  I  conclude  that  the  service,  Judgment, 
and  sale  were  void. 

"(5)  No  other  owner  or  person  but  tbe 
estate  of  John  Wylle,  wbicb  Is  not  a  person 
in  law,  having  been  sued  in  tbe  petition, 
Julian  W.  Whiting  is  not  bound." 

The  Judgment  of  the  district  court  Is 
therefore  affirmed. 


ARNOLD  V.  McNINCH  &  RANET, 
(Court  of  Civil  Appeals  of  Texas.     June  26^ 

1909.    Rehearing  Denied  Oct.  16,  1909.) 
CouETs  (§  120*)  —  JmusDicnoN  —  Coustt 

COUBT— I N  JUNCTIO  N . 

The  county  court,  havins  neither  original 
nor  appellate  jurisdiction  of  tbe  amount  in  con- 
troversy, cannot  enjoin  a  judgment  of  a  justice 
for  less  than  $100,  which  is  manifestly  the 
amount  in  controversy;  there  having  been  no 
actual  levy,  and  the  object  of  the  suit  being 
to  wholly  stay  the  operation  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §S  413-436;    Dec.  Dig.  i  120.*] 

Appeal  from  Erath  County  Court;  M.  J. 
Thompson,  Judge. 
Action  by  McNlnch  &  Raney  against  J.  S. 

Arnold.    Judgment  for  plaintiffs.    Defendant 
appeals.    Reversed,  and  suit  dismissed. 

J.  M.  Carter  and  R.  L^  Thompson,  for  ap- 
pellant.   W.  H.  Garrett,  for  aptieliees. 

CONNER,  0.  J.  Upon  the  petition  of  ap- 
pellees tbe  county  Judge  of  Erath  county, 
Tex.,  on  the  5th  day  of  August,  1908,  granted 
a  prayer  for  an  injunction  restraining  J.  A. 
Arnold,  a  constable  of  one  of  the  precincts  of 
that  county,  from  an  alleged  threatened  levy 
upon  appellees'  property.  It  was  alleged.  In 
substance:  That  the  execution  bad  been  is- 
sued by  a  Justice  of  tbe  peace  of  precinct 
Na  1  in  Dallas  county  by  virtue  of  a  Judg- 
ment against  McNlncb  &  Raney  for  tbe  srun 
of  $87.35,  together  with  costs  In  tbe  further 
sum  of  $7.40;  that  in  the  suit  in  which  tho 
Judgment  bad  been  rendered  the  said  defend- 
ants therein  had  appeared  and  interposed 
their  plea  of  privilege  (which  was  attached 
to  the  petition  for  injunction  as  an  exhibit, 
and  which  appeared  to  be  In  all  things  snfiB- 
cient)  to  be  sued  In  precinct  No.  2  of  Erath 
county,  where  they  resided;  that  said  plea 
was  "proved  and  not  controverted  Ox  BaM 
court" ;  that  the  Justice  of  the  peace  "In  open 
court  willfully  and  knowingly  overruled  said 
pleas  of  misjoinder  and  privilege  and  render- 
ed Judgment"  against  tbe  plaintiffs  In  the  in- 
junction suit  on  or  about  June  4, 1908,  for  the 
sum  of  $87.35  principal  and  $7.40  costs,  "and 
failed  and  refused  to  give  plaintiffs  notice  ot 
the  action  of  said  court"  At  the  September 
term  of  tbe  county  court  the  injunction  salt 
came  on  for  hearing,  and  tbe  court  on  Octo- 
ber 1,  190S,  rendered  a  final  Judgment  per- 
petuating the  temporary  Injunction  that  had 
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been  Issued,  and  from  this  latter  order  or 
Jndgment  tills  appeal  has  been  prosecuted. 

Without  considering  the  Insufflclency  of 
tbe  iietltlon,  we  think  the  Judgment  must  be 
reversed  and  tbe  cause  dismissed  on  the 
ground  that  the  county  court  was  without 
Jurisdiction  to  Issue  the  Injunction.  In  the 
case  of  Foust  v.  Warren  (Tex.  Civ.  App.) 
72  S.  W.  404*,  we  held  that  the  justice's  court 
had  not  been  clothed  by  the  Constitution  or 
laws  with  the  power  to  issue  writs  of  in- 
junction and  to  determine  issues  dependent 
thereon,  and  proceeded  on  the  assumption 
that  tbe  district  court  might  In  a  proper  case 
properly  issue  and  determine  the  Issues  In  a 
suit  to  enjoin  the  judgment  of  a  justice  of 
the  peace.  This  jurisdiction  of  the  district 
court,  however,  1b  that  which  arises  under 
what  Is  frequently  termed  the  "residuary 
clause"  of  section  8,  art  8,  of  our  amend- 
ed state  Constitution.  See  Allen  et  al.  v. 
Parker  County,  23  Tex.  Civ.  App.  636,  57  8. 
W.  703.  But  exclusive  original  jurisdiction 
of  tbe  county  court  is  limited  by  the  Constitu- 
tion to  cases  where  the  amount  In  controver- 
sy exceeds  $200  and  does  not  exceed  $500. 
See  Lazarus  v.  Swnfford,  15  Tex.  Civ.  App. 
367,  39  S.  W.  389 ;  BIgby  et  al.  v.  Brantley, 
88  Tex.  Civ.  App.  44,'  85  S.  W.  811;  State  ex 
rel.  Johnson  v.  Hanscom  (Tex.)  37  S.  W. 
601;  Dean  v.  State,  88  Tex.  295,  30  S.  W. 
1047,  31  S.  W.  185;  Wheeler  &  Wilson 
Mfg.  Co.  T.  Whltener  et  al.,  2  WlUson,  Civ. 
Cas.  Gt  App.  §  15.  The  latter  case  is  di- 
rectly In  point ;  it  there  being  expressly  held 
that  the  county  court  was  without  Jurisdic- 
tion to  enjoin  a  Jndgment  of  a  justice's  court 

In  the  case  before  us  tbe  county  court  had 
neither  original  nor  appellate  jurisdiction 
of  the  amount  In  controversy,  which  was 
manifestly  the  amount  of  the  Justice's  Judg- 
ment; there  being  no  actual  levy,  and  the 
object  of  the  suit  being  to  wholly  stay  the 
operation  of  the  Judgment 

It  is  ordered  that  tbe  judgment  be  revers- 
ed, and  that  the  writ  of  Injunction  be  dis- 
solved, and  the  suit  dismissed. 


UISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 
GERBEN.t 

(Court  of  Cnvil  Appeals  of  Texas.    July  3,  1900. 
Rehearing  Denied  Oct  23,  1909.) 

1.  Casbikbs  (I!  283,  284*)— Oabbiaoe  or  Pa8- 
BBNOKBS— Pbotection  or  Pasbehoebs. 

A  carrier  must  exercise  a  very  high  degree 
of  care  to  protect  its  passengers  from  miscon- 
duct, assaults,  or  injury  by  its  servants  or 
others; 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  1119-1135;  Dec.  Dig.  Si  283, 
284.*] 

2.  Cabbixbb  (}  341»)  —  Cabbiaoe  of  Passen- 
OEBS  —  Assaults  on  Passenoebs  —  Liabil- 

ITT. 

The  misconduct  of  a  passenger  assaulted 
by  an  employ^  of  the  carrier  is  admissible  In 


mitigation  of  damages  only,  but  where  a  pas- 
senger's conduct  toward  an  employe  is  knowing- 
ly proffered  with  the  specific  purpose  of  bring- 
ing about  a  difficulty,  and  which  in  its  probable 
result  brings  about  a  difficulty,  it  is  suco  wrong 
on  the  passenger's  part  as  requires  the  clas- 
sification of  his  conduct  as  contributory  negli- , 
gence,  though  It  may  not  amount  to  absolute 
justification  for  the  assault  which  follows,  and 
a  passenger  guilty  of  such  contributory  negli- 
gence cannot  recover  for  such  assault 

[Ed.  Note.— For  other  cases,  see  CJarriers, 
Dec  Dig.  }  341.*] 

3.  Cabbiebs  (8  321*)—  Cabbiaoe  of  Passbn- 
GEsa — Assaults  on  Passenogrs— Liability. 
Wfaere,  In  an  action  by  a  passenger  for  an 
assault  committed  by  the  auditor,  the  evidence 
showed  the  good  reputation  of  the  auditor,  and 
the  bad  reputation  of  the  passenger,  that  tbe 
passenger  had  a  previous  difficulty  with  the  au- 
ditor, and  was  guilty  of  misconduct  by  swear- 
ing at  the  auditor  and  threatening  him,  and 
that  the  auditor  thereafter  assaulted  the  pas- 
senger to  defend  himself  from  threatened  Injury, 
the  refusal  to  charge  that,  if  the  passenger  was 
guilty  of  such  conduct  towards  the  auditor  as 
would  provoke  a  peaceable  man  to  resent  the 
same  and  the  passenger  provoked  the  auditor 
to  attack  him,  there  could  be  no  recovery,  was 
erroneous,  though  the  court  submitted  the  issue 
of  self-detense,  and  authorized  the  jury  to  con- 
sider the  passenger's  conduct  in  mitigation  of 
damages. 

[Ed.  Note.— For  other  cases,  see  .Carriers, 
Cent.  Dig.  §  1121 ;   Dec.  Dig.  |  321.*]  . 

Appeal  from  District  Court,  Denton  Coun- 
ty; Clem  B.  Potter,  Judge. 

Action  by  T.  E.  Oerren  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Gamett  &  Eldridge,  for  appellant  Emory 
O.  Smith  and  Joe  S.  Gamblll,  for  appellee. 

CONNER,  C.  J.  Appellee  Instituted  this 
suit  to  recover  damages  caused  by  an  assault 
upon  him  December  8,  1907,  while  a  passen- 
ger on  one  of  appellant's  passenger  trains 
between  Denton  and  Dallas,  by  one  J.  H. 
Fulkerson,  appellant's  train  auditor,  with 
a  ticket  punch,  causing  serious  cuts,  wounds, 
and  bruises  on  appellee's  bead,  on  account  of 
which  he  was  rendered  unconscious  and  con- 
fined to  his  bed  for  several  days.  Appellant, 
among  other  things,  pleaded  that  tbe  assault 
was  committed  by  the  auditor  In  his  neces- 
sary self-defense,  and,  further,  that  appellee 
was  guilty  of  contributory  negligence  In 
provoking  the  assault  and  In  bringing  It  upon 
himself.  The  trial  before  a  jury  resulted 
In  a  verdict  and  judgment  for  appellee  in  the 
sum  of  $1,000,  from  which  this  appeal  has 
been  prosecuted. 

Error  Is  assigned  to  the  court's  action  in 
refusing  the  following  special  Instruction: 
"If  you  find  from  the  evidence  that  T.  E. 
Gerren  was  a  man  of  large  exiierlence  in 
dealing  with  his  fellowmen,  and  if  you  find 
that  plaintiff  Gerren  at  the  time  of  the  alleg- 
ed assault  upon  him  used  Insulting  language 
and  was  guilty  of  such  conduct  towards  and 
to  the  auditor,  Fulkerson,  of  such  character 
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ai  would  have  provoked  a  very  prudent  and 
peaceable  man  to  resent  such  conduct  and 
language  by  attacking  him,  the  said  Gerren, 
and  If  you  further  find  from  the  evidence 
that  said  Gerren  did  use  Insulting  language 
and  was  guilty  of  such  conduct  towards  and 
to  said  auditor,  and  if  you  further  find  that 
said  Gerren  knew  that  snch  language  and 
conduct  would  provoke  said  auditor  to  at- 
tack him,  and  If  you  further  find  from  the 
evidence  that  said  Gerren  used  such  language 
and  conduct  towards  and  to  said  auditor  will- 
fully and  wrongfully  with  Intent  and  for  the 
purpose  of  inducing  said  auditor  to  attaCk 
or  assault  him,  and  that  in  con8e<iuence  of 
snch  language  and  conduct  said  auditor  did 
assault  and  attack  said  Gerren,  then  I  charge 
you  to  find  for  the  defendant"  The  evidence 
very  plainly  raised  the  Issue  of  self-de- 
fense, and  the  auditor  testified  that  he  stmck 
appellee  because  he  was  apprehensive  of 
danger,  and  supposed  that  appellee  was  try- 
ing to  draw  a  pistol  or  knife,  but  the  issue 
of  self-defense  was  submitted  to  the  Jury 
and  determined  in  appellee's  favor. 

The  court  also  authorized  the  jury  to  con- 
sider appellee's  conduct  in  mitigation  of  the 
damages;  so  that  the  very  serious  question 
betote  us  is  whether  appellant  was  entitled 
to  the  further  instruction  al>ove  quoted.  We 
will  not  quote  the  testimony  entire  because 
of  the  profanity  detailed,  but  we  think  it  un- 
doubtedly raised  the  issue  presented  in 
the  special  charge.  There  was  evidence  tend- 
ing to  show  that  for  many  years  the  auditor, 
Fulkerson,  had  maintained  the  general  rep- 
utation of  a  quiet,  peaceable,  and  inoffen- 
sive man.  Witnesses  testified  that  they  had 
known  appellee,  Gerren,  from  S5  to  88  years, 
and  declared  that  his  r^utation  Is  that  of 
a  violent  and  dangerons  man.  There  was 
evidence  also  to  the  effect  that  on  a  former 
occasion  Gerren  took  offense  because  Fulker- 
son directed  him  to  leave  the  ladles'  coach 
and  go  Into  the  smoker  while  smoking  a 
"vile  pipe'';  Fulkerson  testifying  that  Ger- 
ren on  this  occasion  so  manifested  his  resent- 
ment as  to  induce  an  nnsuccessful  effort  at  a 
passing  station  to  call  an  officer  in  protection 
of  the  passengers.  There  was  other  evidence 
to  the  effect  that  on  the  occasion  in  question 
appellee  boarded  the  train  at  Denton,  and 
while  standing  on  the  platform  remarked  to 
a  passenger,  referring  to  the  auditor  and  in 
his  hearing,  "That  is  the  same  damn  man  I 
had  trouble  with  before;"  that  the  auditor 
made  no  reply,  but  entered  the  car;  that  ap- 
pellee followed  "cussing  and  abusing"  the 

auditor,  saying  among  other  things:    " , 

you  tried  to  run  it  over  me  before,  and  I  had 
some   one   with    me    [his   daughter],"   and 

" you,"  or  "by you  can't  run  it 

over  me  this  time,  and  I  am  by  myself;" 
that  the  auditor  still  made  no  reply,  but 
proceeded  through  the  coach  (appellee  fol- 
lowing, and  remarking,  "I  don't  want  any 
such  damn  cattle  as  you  .running  over  me," 
and  on  out  through  the  door,  closing  and 


locking  It  in  appellee's  face,  appellee  follow- 
ing to  the  door;  that  later  the  auditor  return- 
ed to  the  car  where  appellee  was  to  collect 
fares,  as  required  by  his  duties,  and  ap- 
proached appellee,  and  said,  "Ticket,  please, 
Sir";  that  appellee  looked  up,  and  said  in  a 
coarse,  gruff,  sarcastic  manner,  "I  have  got 
no  ticket";  that  the  auditor  replied,  "The 
fare  is  $1.10";  that,  after  fumbling  in  his 
pocket  some  time,  appellee  finally  got  bis  purse 
out  and  paid  tbe  tare,  saying  as  be  did  so 
something  about  overcharging  him  (one  of 
the  witnesses  testified  that  the  declaration 
was  that  the  auditor  had  charged  him  "ten 
cents  too  much");  that,  when  appellee  paid 
his  fare,  the  auditor  gave  liim  a  receipt, 
which  appellee  "wadded  up"  and  threw  on 

the  floor.  Jumped  up  and  said,  "I  wish 

you  had  tried  to  charge  me  four  cents  a 
mile.  I  would  like  to  maul  you,"  the  auditor 
replying,  "Keep  your  seat  I  won't  bother 
you,"   to    which   appellee   responded,    "No, 

you  won't  bother  me,  you  are  afraid 

of  me,  you  are,"  " you,  I'll  put  you 

out  of  this  car,"  and,  following  the  auditor 
down  the  aisle,  took  hold  of  his  shoulder, 
fumbling  in  his  pocket  with  the  other  hand, 
whereupon  the  auditor  turned,  and  It  there- 
after took  several  of  the  other  trainmen  to 
take  the  auditor  off  of  appellee. 

Many  authorities  might  be  cited  In  support 
of  the  salutary  rule  that  it  Is  tiie  duty  of 
a  common  carrier  to  exercise  a  very  high 
degree  of  care  to  protect  its  passengers  from 
misconduct  assaults,  or  injury  by  its  serv- 
ants or  other  persons,  and  the  extent  to 
which  our  own  courts  have  given  considera- 
tion to  the  question  of  the  passenger's  provo- 
cative conduct  when  assaulted  by  a  railway 
employe  is  to  entirely  excuse  the  assault 
only  when  the  conduct  of  the  passenger  la 
such  as  in  law  amounts  to  a  justification  for 
the  assault  on  the  ground  of  self-defense, 
but  where  less  than  this,  to  admit  the  evi- 
dence of  the  passenger's  provocation  in  miti- 
gation of  damages  only.  See  G.,  H.  &  S.  A. 
Ry.  Co.  V.  La  Prelle,  27  Tex.  Civ.  App.  406, 
65  S.  W.  488;  St  Louis  S.  W.  Ry.  Co.  of 
Texas  v.  Johnson,  29  Tex.  Civ.  App_.  184,  68 
S.  W.  58.  But  it  seems  to  us  that  the  facta 
of  this  case  go  beyond  those  in  the  cases 
cited,  and  that,  if  in  a  given  case  the  pas- 
senger's conduct  toward  the  assatilting  em- 
ploy6  is  highly  provoking  and  consciously 
and  knowingly  proffered  with  the  specific  pur- 
pose of  bringing  about  a  dlfiiculty,  and  which 
in  its  natural  and  probable  sequence  and  re- 
sults does  bring  about  a  difficulty,  it  consti- 
tutes such  wrong  on  the  passenger's  part  as 
requires  the  classification  of  such  conduct 
as  contributory  negligence,  notwithstanding 
it  may  not  quite  amount  to  absolute  justifica- 
tion for  the  assault  which  follows.  And  tliia 
view  has  support  in  high  authority.  In  the 
case  of  Peavy  v.  Georgia  R.  Co.,  81  Ga.  485. 
8  S.  B.  70,  12  Am.  St.  Rep.  334,  the  Supreme 
Court  of  Georgia,  in  speaking  of  an  appel- 
lant whom  the  railway's  conductor  had  shot 
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nnder  clrcnmstances  not  held  to  be  Justl- 
fled.  Bay:  "The  conductor  would  not  hare 
been  brought  Into  a  state  of  excitement  from 
danger  and  Insult  which  unfitted  him  for  dis- 
charging bis  proper  duties,  either  to  the 
-company  or  to  the  passenger.  Whether  the 
conductor  was  more  or  less  in  fault  than  the 
-plaintiff  was  In  the  shooting,  certainly  the 
plaintiff  was  more  in  fault  than  the  com- 
pany, because  the  plaintiff  was  there  upon 
the  ground,  stirring  up  excitement,  and  bring- 
ing on  danger  both  to  the  conductor  and  him- 
-aelf.  He  unfitted  the  conductor  for  exercis- 
ing the  care  and  prudence  that  were  essential 
to  guarding  the  Interest  of  the  company,  and 
-essential  to  performing  in  a  proper  manner 
his  duty  to  the  company  or  to  the  plaintiff. 
TThe  plaintiff  spoiled  the  Instrument,  and  then 
«ued  the  manager  because  the  performer  did 
not  make  good  music.  It  was  the  plaintiff's 
fault  that  the  conductor  was  out  of  tune; 
and,  though  the  conductor  might  not  be  al- 
together excusable  for  the  shooting  (accord- 
■Ing  to  his  own  evidence,  however,  he  was  ex- 
■cosable),  the  company  was  in  no  fault  for  it, 
and  it  would  be  unjust  for  the  pltilntlff  to  re- 
cover of  the  company  when  he  boarded  its 
train  violating  the  law  (as  we  can  well  infer) 
by  carrying  upon  bis  person  a  concealed 
-weapon,  violating  the  law  again  by  swearing 
and  using  obscene  language,  violating  the  law 
again  by  committing  an  assault  upon  the 
•conductor  with  a  pistol,  drawing  the  pistol 
and  presenting  it  at  him,  and  violating  the 
law  by  general  disorder  and  misconduct 
throughout  the  transaction  up  to  the  moment 
he  was  shot.  We  think  the  court  below  was 
well  warranted  in  granting  the  second  new 
trial.  While  a  second  verdict  is  a  sacred 
thing,  it  is  less  sacred  than  the  law  and  the 
substantial  Justice  of  the  case.  These  re- 
quired that  another  new  trial  should  be 
granted." 

Our  penal  statutes  forbid  cursing  and 
swearing  and  disorderly  conduct  in  a  public 
place  which  are  calculated  to  disturb  per- 
sons there  assembled;  and,  while  it  is  the 
duty  of  the  carrier  to  exercise  the  highest 
degree  of  care  in  the  protection  of  pas- 
sengers that  would  be  exercised  by  very 
careful  and  prudent  persons  under  like  cir- 
cumstances, human  nature  has  Its  limita- 
tions, patience  sometimes  ceases  to  be  a  vir- 
tue, and  the  passenger  himself  rests  under 
the  duty  of  decently  demeaning  himself  on 
a  train  crowded  with  persons  of  all  ages,  sex, 
and  condition  of  nerves.  The  truth  is,  and 
ought  to  be  in  the  protection  of  the  traveling 
public,  that  the  passenger  should  not  forget 
the  laws  of  the  land  or  the  rights  of  other 
passengers,  and,  speaking  in  illustration  of 
the  thought  In  mind  merely  and  without  ref- 
erence to  the  present  appellee,  when  the  agile 
and  belligerent  Individual  designated  in  the 
expressive  vernacular  of  the  West  as  "Wild 
jmd  Woolly,"    "the  bad   man   from   Bitter 


Creek,"  gets  on  a  loaded  train;  thirsting  tot 
gore,  and  -with  coarse  oaths  hunts  for  a  fight 
— a  strenuous  time— the  rewarding  ear  of  the 
court  should  not  be  attuned  to  his  complaint, 
however  vociferous.  If  it  happens  that  he 
gets  Just  a  little  more  than  he  expects  of 
that  for  which  he  was  looking.  This  view  is, 
of  course,  in  conflict  with  appellee's  sugges- 
tion that  in  no  event  can  appellant  be  ex- 
cused, because  the  auditor  used  more  force 
than  was  necessary.  The  question,  however. 
Is  not  alone  whether  the  auditor  committed  a 
wrong,  nor  is  the  question  one  of  comparative 
degree  in  wrongful  acts,  for  the  doctrine  of 
comparative  degrees  of  negligence  has  been 
rejected  in  this  stat&  But  the  question  is, 
as  in  all  cases  where  the  doctrine  of  contrib- 
utory negligence  is  applied:  Did  appellee  do 
wrong,  and  does  such  wrong  constitute  neg- 
ligence which  proximately  contributed  to  tbe 
result  of  whidb  he  complains?  If  so,  he  is 
not  entitled  to  recover,  notwithstanding  the 
wrong  or  negligence  of  his  adversary,  and 
notwithstanding  his  fault  be  less  in  degree. 
It  may  be  that  appellee  was  not  guilty  of 
the  negligence  imputed  to  him  In  the  special 
charge,  but  it  was  for  the  Jury,  and  not  the 
court,  to  say.  We  therefore  conclude  that 
the  court  erred,  as  assigned,  in  refusing  the 
special  instruction. 
Judgmrait  reversed  and  cause  remanded. 


BAKER  et  al.  ▼.  MISSOURI,  K.  &  T.  RX.  CO. 

OF  TEXAS  et  al.t 

(Court  of  Civil  Appeals  of  Texas.    July  3,  1909. 

Rehearing  Denied  Oct  23,  1909.) 

1.  Cabbiers    (5    230*)  —  Tbanspobtatiok   o» 
Cattle— Evidence— Detenses. 

Where,  in  an  action  against  a  carrier  for 
injuries  to  cattle  en  route,  there  was  evidence 
that  the  inherent  condition  of  the  cattle  pro- 
duced the  injury  which  resulted  In  their  death, 
there  was  no  error  in  presenting  that  phase  of 
the  defense  to  the  jury. 

[Ed.    Note.— For   other   cases,    see   Carriers. 
Cent.  Dig.  S  962 ;    Dec  Dig.  {  230.*] 

2.  Oabbiebs  (g  228*)  —  Tbanbpobtatioit  of 
Cattlr— Burden  or  Proof. 

Where,  in  aa  action  against  a  carrier  for 
InjnrieB  to  cattle  shipped,  the  carrier  Intro- 
duced evidence  that  the  injuries  to  the  cattle 
resulted  from  poisoning  produced  by  improper 
feeding,  and  not  from  any  negligence  on  its  part, 
the  court  properly  charged  that  the  burden  of 
proof  was  on  plaintiffs,  notwithstanding  tbe  rule 
that  where  a  carrier  receives  cattle  in  good  con- 
dition, and  delivers  them  in  a  damaged  condi- 
tion, and  no  caretaker  accompanies  the  ship- 
ment, the  burden  is  on  the  carrier  to  show  that 
the  condition  in  which  the  cattle  arrived  was 
not  due  to  its  negligence. 

[Ed.    Note.— For    other   cases,    see   Carriers, 
Cent  Dig.  {  958;   Dec.  Dig.  {  22&*] 

3.  Cabbibbs  (S  230*)— Live  Stock— Injtjbibb— 

iNSTRtrCTIONS. 

In  an  action  against  a  carrier  for  injuries 
to  cattle  shipped,  plaintiff  could  not  complain 
of  an  instruction  requiring  that  defendants  must 
have  handled  the  cattle  with  ordinary  care  be- 
fore tliey  would  be  excused  from  liability  for 
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such  shrinkage  and  stale  appearance  as  is  asual- ' 
ly  incident  to  shipments  of  cattle  when  handled 
the  length  of  trip  plaintiff's  cattle  were  handled. 
[Ed.    Note. — For   other    cases,    see    Carriers, 
Cent.  Dig.  |  961 ;   Dec.  Dig.  {  230.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Mike  E.  Smith,  Judge. 

Action  by  W.  J.  Baker  and  others  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

Templeton  &  Agerton,  for  appellants. 
Spoonts,  Thompson  &  Barwlse,  for  appelleee. 

SPEBR,  J.  W.  J.  Baker  and  Percy  Webb 
sued  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas  and  the  Missouri,  Kansas 
&  Texas  Railway  Company  to  recoyer  $988.- 
75  as  damages  to  a  shipment  of  cattle  ship- 
ped from  Hodge,  Tex.,  to  East  St.  Louis,  111., 
over  the  lines  of  the  two  defendants.  The 
trial  resulted  In  a  verdict  and  Judgment  for 
the  defendants,  and  the  plaintiffs  have  ap- 
pealed. 

The  following  statement  by  appellants  Il- 
lustrates the  Issues  to  be  decided: 

'"The  cattle  In  question  were  placed  In  the 
shipping  pens  of  defendants  at  Hodge,  about 
10  or  11  o'clock  on  the  morning  of  the  18th 
of  January,  1907.  They  remained  In  the  pens 
provided  by  defendants  at  that  place  until 
about  2  o'clock  In  the  afternoon  of  the  same 
day,  when  they  were  loaded  onto  four  cars 
by  the  agents  of  the  defendants,  and  started 
to  their  destination  over  defendants'  line  of 
railway.  According  to  uncontradicted  testi- 
mony of  defendants*  train  conductors,  the 
cattle  reached  Denlson,  the  first  division 
point,  at  8:45  p.  m.  on  January  18th;  they 
left  Denlson  at  9:40  p.  m.  same  date,  and 
reached  Muskogee,  Okl.,  next  division  point, 
at  5:30  a.  m.  on  January  19th;  they  left 
Muskogee,  Okl.,  at  7  a.  m.  on  the  19th,  and 
reached  Parsons,  Kan.,  at  12:40  p.  m.  of  same 
day;  they  left  Parsons,  Kan.,  at  2:20  p.  m. 
January  lOtb  and  reached  Sedalla,  Mo.,  the 
next  division  point,  at  12:40  a.  m.  on  January 
20,  1007.  The  cattle  were  not  unloaded  to  be 
fed,  watered,  or  rested  at  any  time  during 
their  transit  from  the  time  they  were  loaded 
at  Hodge,  Tex.,  until  they  reached  Sedalla, 
Mo.  When  they  reached  Sedalla,  they  were 
in  bad  condition;  16  head  were  down  In  the 
cars;  1  of  these  was  dead,  and  the  other  15 
head  staggered  and  were  unable  to  stand  up, 
and  died  In  a  few  hours  after  being  dragged 
from  the  cars.  The  remaining  83  head  were 
weak  and  staggering,  but  when  unloaded,  and 
given  an  opportunity,  they  drank  water  free- 
ly. They  were  given  feed,  water,  and  rest 
at  Sedalla,  and  at  5:30  p.  m.  on  January  20th 
were  reloaded  onto  the  cars,  and  started  on 
to  E2aBt  St  Louis.  They  reached  Franklin 
Junction,  the  next  division  point,  at  8:10  p. 
m.  same  date ;  they  left  Franklin  Junction  at 
8:55  p.  m.  same  day,  and  reached  North  St 


TjOuIs  at  10:35  a.  m.  on  January  21,  1907. 
Said  cattle  were  delivered  to  Stockyards 
Company  at  East  St  Louis  at  12:25  p.  m. 
January  21st  They  were  delivered  to  Bright 
Coy  Commission  Company,  the  consignees,  at 
1  p.  m.  of  said  date,  and  were  sold  by  said 
company  between  2  and  3  o'clock  same  after- 
noon. The  83  head  of  cattle  weighed  71,800 
pounds,  and  sold  for  $4.25  per  cwt,  the  pre- 
vailing market  price. 

"The  uncontroverted  evidence  showed  that 
no  caretaker  or  shipper  went  with  the  cattle, 
and  they  were  In  the  exclu^ve  possession 
and  control  of  defendants  from  the  time  they 
were  placed  in  the  shipping  pens  at  Hodge 
until  the  83  head  were  delivered  into  the 
pens  at  East  St  Louis.  At  the  time  the 
cattle  were  delivered  to  defendants  at  Hodge 
a  written  permit  was  given,  allowing  the 
carriers  to  observe  the  36-hour  limit  as  to  un- 
loading, watering,  feeding,  and  resting  them. 
The  cattle  prior  to  shipment  had  been  fed 
and  fattened  on  cotton  seed  meal  and  bulls, 
and  were  plentifully  supplied  with  water  at 
all  hours  up  to  the  time  they  were  taken  out 
of  the  feed  pens  and  put  Into  the  shipping 
pens  at  Hodge  on  January  18th,  after  which 
time  they  were  not  watered  until  after  their 
arrival  at  Sedalla.  An  autopsy  on  one  of  the 
dead  cattle  was  held  at  Sedalla,  which  dis- 
closed the  following  condition,  viz.:  The 
paunch  or  first  stomach  was  about  two-thirds 
full  of  undigested  cotton  seed  meal  and  hulls 
and  nothing  else;  the  second  stomach  was 
about  one-fourth  full  of  cotton  seed  meal  and 
bulls  and  nothing  else;  the  third  stomach 
was  so  packed  with  cotton  seed  meal  and 
hulls  between  Its  many  leaves  that  it  was 
impossible  for  Its  contents  to  be  passed  on 
to  the  fourth  stomach;  the  fourth,  or  true 
digestive  stomach  was  entirely  empty.  An 
examination  was  had  on  the  other  dead  cat- 
tle by  the  party  disposing  of  their  carcasses, 
which  revealed  the  fact  that  all  the  IC  head 
of  cattle  were  affected  alike.  They  were  cut 
Into,  and  their  stomachs  were  found  to  be 
packed  with  dry  cotton  seed  meal  and  hulls, 
so  hard  that  it  could  not  be  cut  witb  a  knife, 
and  perfectly  dry ;  their  stomachs  had  shrunk 
over  this  dry  hard  substance  until  they  were 
only  about  one-fourth  their  natural  size. 

"The  controverted- issues  are  In  regard  to 
the  cause  or  causes  of  the  death  of  the  16 
head  of  cattle,  and  the  delay  In  delivery  of 
the  others  at  East  St  Louis.  The  plaintiffs 
contend  that  the  16  head  of  cattle  which  were 
dead  when  they  reached  Sedalla,  and  which 
died  shortly  thereafter,  all  died  from  a  lack 
of  water  while  in  transit  and  that  defend- 
ants knew,  or  should  have  known,  by  the  ex- 
ercise of  an  ordinary  degree  of  care  the  con- 
dition of  said  cattle  In  time  to  have  prevent- 
ed said  Injury,  and  that  the  83  head  of  cat- 
tle which  were  delivered  at  Bast  St  Lonis 
were  delayed  In  transit  by  the  negligence  of 
defendants.    The  defendants  answered  that 
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the  death  of  the  16  bead  of  cattle  was  due 
to  the  manner  In  -which  they  had  heen  fed 
prior  to  shipping  same,  and  that  this  method 
of  feeding  caused  nitrogenous  poison  to  set 
up,  which  brought  about  their  death,  and 
that  there  was  no  delay  in  the  delivery  of 
the  remaining  83  head." 

To  this  statement  might  be  added  the  tes- 
timony of  the  veterinary  surgeons,  which 
would  support  the  Implied  finding  of  the 
Jury  that  the  cattle  were  afflicted  with  nitro- 
gen poisoning  produced  by  Improper  feeding. 

In  the  first  paragraph  of  the  court's  charge 
be  defined  negligence  to  be  a  failure  upon 
the  part  of  the  defendants  to  nse  ordinary 
care  in  handling  appellants'  cattle.  There 
was  no  request  for  a  charge  defining  ordi- 
nary care,  and  the  first  assignment  is  there- 
fore overruled. 

The  statement  of  the  case  already  set  out 
Indicates  that  there  was  evidence  that  the 
inherent  condition  of  the  cattle  produced  the 
injury  which  resulted  in  their  death,  and 
there  was  therefore  no  error  in  presenting 
this  phase  of  apx>ellees'  defense. 

The  ruling  of  the  court  in  giving  a  per- 
emptory instruction  to  find  for  the  appellee 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas  becomes  Immaterial  in  view  of  our 
conclusions  as  to  the  nonliability  of  its  co- 
appellee,  the  Missouri,  Kansas  &  Texas  Rail- 
way 'Company. 

Appellants'  special  charges  Nos.  1,  2,  and  3 
were  properly  refused,  because  the  whole 
charge  as  given  to  the  Jury  assumed  that  it 
was  appellees'  duty  to  exercise  ordinary  care 
to  care  for  and  water  appellants'  cattle,  re- 
gardless of  the  giving  of  the  notice  to  ob- 
serve the  36-hoar  limit. 

Complaint  is  made  by  appellants  that  the 
burden  of  proof  was  placed  on  them  to  make 
out  their  case  by  a  preponderance  of  the 
evidence;  the  Insistence  being  that  where, 
as  here,  a  common  carrier  receives  for  trans- 
portation property  which  is  shown  to  be  in 
good  condition  when  delivered  to  the  carrier, 
.  and  which  is  not  delivered  at  destination,  or 
which  when  delivered  is  in  a  damaged  con- 
dition, and  no  caretaker  or  shipper  accom- 
panies the  property,  the  burden  of  proof  is 
on  the  carrier  to  show  that  such  failure  or 
condition  was  not  due  to  its  negligence. 
This  is  abstractly  correct,  and  many  author- 
ities might  be  cited  to  support  the  proposi- 
tion, and  in  a  proper  case— that  is,  where  no 
explanation  whatever  is  offered  by  the  car- 
rier— ^the  court  might  perhaps  Instruct  the 
Jury  that  the  burden  of  proof  was  on  the  de- 
fendant, or  possibly  that  the  company  was 
absolutely  liable;  but  in  the  present  case  the 
defendants  have  not  only  offered  evidence 
which  tended  to  explain  the  cause  of  the 
death  of  appellants'  cattle,  but  which  did 
satlslfy  the  minds  of  the  Jurors  that  the  de- 
fendants were  not  guilty  of  negligence.  Cer- 
tainly in  sncb  a  case  It  Is  not  error  to  charge 


that  the  burden  of  proof  on  the  whole  case 
was  on  plaintiffs.  See  F.  W.  &  D.  C.  Ry. 
Co.  V.  Day  (Tex.  Civ.  App.)  Ill  S.  W.  664. 

Appellants'  criticism  of  special  charge  No. 
7,  asked  by  appellees  and  given  by  the  court, 
is  unjust,  because  it  is  therein  required  that 
the  defendants  must  have  handled  the  cattle 
with  ordinary  care  and  prudence  before  they 
would  be  excused  from  liability  for  such 
shrinkage  and  stale  appearance  as  is  usually 
or  customarily  Incident  to  shipments  of  cat- 
tle when  handled  the  length  of  trip  these 
were   handled. 

The  ruling  of  the  court  with  respect  to  the 
testimony  of  the  witnesses  Oassldy  and 
Bright  as  to  the  value  of  the  cattle  in  East 
St  Louis  becomes  Immaterial  in  view  of  the 
verdict  and  judgment  against  liability. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed. 


GILLBAN  V.  WITHERSPOON  et  al. 

(Court  of  Civil  Appeals  of  Texas.     June  19, 

1909.     Rehearing  Denied  Oct  23,  1909.) 

1.  TBUSTB    (§    93*)  —  CONSTBUOnVE    TB0ST8  — 

Fbaud. 

Where  a  person  obtains  the  legal  title  to 
property  in  such  a  manner  that  tie  ought  not, 
according  to  the  rules  of  equity  and  good  con- 
science, to  hold  and  enjoy  the  beneficial  in- 
terest therein,  equity,  in  order  to  administer 
complete  justice,  will  raise  a  constructive  trust 
and  convert  the  holder  of  the  title  into  a  trustee 
for  the  party  entitled  thereto  or  execute  the 
trust  BO  as  to  protect  the  defrauded  party. 

[EM.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  §1  145-147;   Dec.  Dig.  |  95.*] 

2.  BxECDTioN   (§  283*)  —  IssuANOT  —  Record 

EVIDENCB — SUFnCIENOT. 

Where,  in  trespass  to  try  title  to  land  sold 
under  execution,  there  was  evidence  of  the  ren- 
dition of  a  judgment  in  Uie  Supreme  Court 
against  sureties  on  a  supersedeas  bond  on  ap- 
peal, that  the  case  was  remanded,  followed  by 
docket  entries  showing  the  issuance  of  a  "pluries" 
execution  August  13,  1872,  and  varions  alias 
"pluries"  executions  at  diEEerent  dates  up  to  April 
2,  1876,  and  the  sheriffs  deed  of  the  land  in 
controversy  which  had  belonged  to  one  of  the 
sureties,  dated  September  9,  1872,  recited  that 
the  property  was  sold  by  virtue  of  an  execution 
issued  in  the  action,  etc.,  such  evidence,  uncon- 
tradicted, was  sufficient  to  establish  the  issuance 
of  an  execution  on  which  the  property  was  sold 
as  a  matter  of  law,  and  hence  the  court  erred 
in  submitting  such  question  to  tlie  jury  as  a 
controverted  issue  of  fact. 

[Ejd.   Note. — For  other  cases,  see  Execution, 
Dec  Dig.  i  283.*] 

8.  BviDENcs  (§  83*)  —  Phesumptions  —  Peb- 

FOBKANCB   OF   OmCIAI.    DUTT—C08TS— COL- 
LECTION. 

Where  a  case  is  appealed  and  remanded,  it 
will  be  presumed  that  the  clerk  of  the  Supreme 
Court  obeyed  the  statute  regulating  the  collec- 
tion of  costs,  and  either  collected  the  costs  l>e- 
fore  be  issued  the  mandate  on  remand,  or  Is- 
sued it  without  requiring  the  payment  of  costs 
and  then  issued  execution  therefor. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  {  105;  Dec.  Dig.  |  83.*] 
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4.  Execution  (|  320*)— Ancikht  vtVoMxfns— 
Deeds. 

Where  a  sberitTB  deed  to  the  property  in 
controversy  more  than  30  years  old  recited  a 
sale  pursuant  to  an  execution  issued  out  of  the 
office  of  the  clerk  of  the  district  court  of  N. 
county  and  a  levy  and  sale  of  the  land  there- 
under, the  deed  conclusively  established  the  is- 
suance of  tke  execation  in  accordance  with  its 
recitals. 

TEd.  Note.— For  other  cases,  see  Rxecntion, 
Cent.  Dig.  H  940-945;   Dec.  Dig.  i  320.*] 

5.  Appeal  and  Ebbob  ({  1206*)— Detebvina- 
Tiov  OF  Cause— Refobuatiok  or  Jddouemt 
— ExEcxmoN. 

Where  a  judgment  appealed  from  Is  reform- 
ed, and  the  case  remanded  to  a  district  court, 
it  is  the  duty  of  the  district  court  clerk  to  issue 
execution  for  its  enforcement  against  the  de- 
fendants and  the  sureties  on  the  supersedeas 
bond. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  1206.*] 

6.  Appeal   and    Ebbob    (|    747*)— Cbobs-Aa- 

SIONUENTB    of    EBBOB— NECESSITT. 

Where  an  appellee  has  shown  himself  on 
the  whole  case  entitled  to  an  instructed  verdict 
which  is  denied,  he  may  complain  and  have  the 
matter  reviewed  in  the  appellate  court  without 
a  cross-assignment  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3053-3067;  Dec.  Dig.  S 
747.*] 

7.  Guabdian  and  Wabd  (8  23*)— Dischaboe 
of  Guabdian— Obdeb. 

An  order  discharging  a  guardian  on  pay- 
ment of  court  costs,  and  directing  execution  to 
issue  against  him  and  his  sureties  was  not  a 
final  discharge,  without  a  showing  that  the  costs 
were  paid. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward.  Dec.  Dig.  I  23.*] 

8.  Guabdian  and  Wabd  (S  105*)- Dischaboe 
of  Guabdian— WAivEB—SuBBEguENT  Sai.e 
OF  Wabd's  Land. 

Where,  after  a  guardian  had  been  discharg- 
ed on  condition  that  he  pay  court  costs,  it  did 
not  appear  that  he  did  so,  and  the  court  subse- 
quentlv  directed  him  to  sell  lands  in  contro- 
versy belonging  to  the  ward,  the  court  thereby 
impnedly  disregarded  the  order  of  discharge, 
which  could  not  subsequently  be  invoked  to  an- 
nul the  onier  of  sale. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Dec.  Dig.  {  103.*] 

9.  Guabdian  and  Wabd  (§  103*)  —  Wabd's 
liAND— Sale— Confibmation. 

Where  a  sale  of  a  ward's  land  by  guardian 
nnder  order  of  court  was  neither  reported  to, 
nor  confirmed  by,  the  court,  and  there  was  no 
evidence  of  any  act  on  the  court's  part  which 
would  indicate  that  it  had  ever  recognized  or 
acquiesced  in  the  sale  as  a  completed  act,  the 
sale  was  invalid ;  confirmation  being  necessary 
to  pass  title. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward.  Cent.  Dig.  f  {  378-381 ;  Dec  Dig.  {  103.*] 

10.  Guabdian  and  Wabd  ({  103*)— Sale  of 
Wabd's  Land  —  Application  —  Confibma- 
tion. 

A  guardian's  application  to  sell  his  ward's 
land  at  private  sale  to  a  proposed  purchaser, 
though  stating  the  price  and  terms  of  sale  and 
the  necessity  therefor,  and  the  court's  order 
directing  the  sale  as  applied  for,  did  not  consti- 
tute a  confirmation  of  the  sale  as  a  completed 
•ct. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 

/ard,.  Dec.  Dig.  {  103.*] 


Wa 


11.  Guabdian  and  Wabd  (§  104*)— Sale  or 
Wabd's  Lands— Ik validitt—Eatificatioj* 
BT  Pabol. 

Where  a  guardian  made  an  Invalid  sale  of 
his  ward's  land,  the  ward's  act,  after  she  be- 
came a  married  woman,  in  accepting  from  the 
fuardian  the  balance  of  the  purchase  price  witli 
ull  knowledge  of  all  the  facts,  was  not  a  suffi- 
cient ratification  of  the  conveyance;  slie  tieing- 
authorized  to  convey  her  separate  lands  only  ia 
a  prescribed  method  by  a  deed  under  separate 
acknowledgment,  which  could  not  t>e  waived. 

WEd.  Note. — For  other  cases,  see  Guardian  and 
ard,  Dee.  Dig.  |  104.*] 

12.  Husband  and  Wife  (|  129*)— Mabbied 
Woken- Estoppel. 

A  married,  woman  cannot  be  estopped  to  as- 
sert her  rights  in  land  unless  she  has  been  guil- 
ty of  -some  positive  fraud,  or  some  act  of  con- 
cealment or  suppression  equivalent  thereto. 

[Ed.  Note.— For  other  cases,  see  Hnslwnd  and 
Wife,  Dec  Dig.  i  129.*] 

Appeal  from  District  Court;  Navarro  Ootm- 
tjr ;  L.  B.  Cobb,  Judge. 

Trespass  to  try  title  by  H.  O.  Glllean 
against  O.  L.  Wltherspoon  and  otbers.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded. 

W.  W.  Wilkinson,  F.  B.  Stanley,  and  R.  S. 
Neblett,  for  appellant  McClellan  &  Prince, 
Richard  Mays,  and  Rice  tc  Davis,  for  appel- 
lees. 

TALBOT,  J.  Tills  Is  an  action  of  trespass 
to  try  title  Instituted  by  the  appellant  GU- 
lean,  against  tlie  appellees,  C.  L.  Wlther- 
spoon, Central  Petroleum  Company,  a  pri- 
vate corporation,  G.  J.  Heflln,  and  others, 
to  recover  two-ninths  undivided  interest  In 
284.3  acres  of  land,  a  part  of  the  William  J. 
Caimes  one-third  league,  situated  in  Navarro 
county,  Tex.,  and  damages  for  oil  charged  to 
have  been  taken  from  said  land  and  con- 
verted by  the  defendants.  Julian  and  Eth^ 
Andrews,  husband  and  wife,  intervened  In 
the  suit,  claiming  the  land,  but  upon  the 
conclusion  of  the  evidence  at  the  trial  dis- 
missed their  Intervention.  The  Central  Pe- 
troleum Company  vouched  In  appellees  T. 
C.  Stribllng  and  R.  L.  Houston,  as  warran- 
tors of  its  title,  and  prays,  in  the  event' 
plaintiff  or  interveners  recover,  that  It  re- 
cover of  Stribllng  and  Houston  the  amount 
of  the  purchase  money  paid  them  for  said 
land  by  it  The  defendants  pleaded  general 
and  special  demurrers,  not  guilty,  and  a 
special  answer.  A  Jury  trial  resulted  in  a 
general  verdict  and  Judgment  for  the  defend- 
ants, and  plaintiff  appealed. 

The  one-third  league  of  land,  of  whldi 
the  land  In  controversy  is  a  part,  was  pat- 
ented to  John  Lockhart,  assignee  of  W.  J. 
Caimes,  in  1873.  John  Lockhart  died,  and 
his  son,  W.  A.  Lockhart,  inherited  from  Iilm 
one-fourth  of  said  survey. 

On  November  24,  1871,  William  Sutherland 
recovered  In  the  district  court  of  Navarro 
county,  Tex.,  a  Judgment  against  licer  * 
Hutcherson   for  the  sum  of  $472.50   "gold 
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wife  and  Informed  them  of  the  defect  In 
the  supposed  guardian's  deed,  and  advised 
them  to  sue  to  recover  the  land;  that,  An- 
drews and  wife  being  unwilling  to  take  the 
burden  of  litigation,  Wilkinson  suggested 
that  they  sell  the  land  to  GlUean,  who  would 
sue;  and  that,  acting  upon  this  suggestion, 
they  made  the  second  conveyance  to  Gillean 
for  the  consideration  stated  above,  and  the 
first  deed  thereupon  was  returned  to  An- 
drews and  wife.  Appellees'  theory  of  the 
matter,  as  we  understand  it.  Is  that  Gillean, 
with  full  knowledge  of  their  daim  of  title, 
by  falsely  representing  that  he  owned  the 
land  in  controversy  and  desired  to  cure  the 
defect  existing  In  his  title  by  reason  of  the 
sale  made  by  the  guardian  after  the  order 
discharging  him,  procured  the  first  deed; 
that  upon  an  examination  of  this  deed  he 
discovered  it  did  not  convey  to  him  the  right 
to  recover  damages  for  the  oil  that  had  been 
taken  from  the  land;  and  that  he  secured 
the  second  deed  for  that  purpose.  There  is 
testimony  and  there  are  circumstances  shown 
in  the  record  that  will  sustain  either  theory. 
The  deeds  from  Andrews  and  wife  to  Gillean 
were  duly  acknowledged.  Stribling  and 
Houston  went  into  possession  of  the  land, 
began  the  development  of  oil,  and  by  a  r%- 
ular  chain  of  transfers  from  them,  duly  ac- 
knowledged and  recorded  in  Navarro  coun- 
ty, which  were  Introduced  in  evidence,  ap- 
pellees are  claiming  title  to  the  land  in  con- 
troversy. Independent  of  the  foregoing 
claim  of  title,  appellees  claim  the  land  un- 
der a  deed  from  A.  C.  Lockhart,  the  sole  sur- 
viving heir  of  W.  A.  Lockhart,  deceased,  dat- 
ed March  9,  1908,  which  was  Introduced  in 
evidence,  in  which  the  said  A.  C.  Lockhart 
conveyed  to  appellees  Wltherspoon  and  Hef- 
lin  his  interest  in  the  Calmes  survey. 

The  trial  court  Instructed  the  Jury  that 
the  sale  and  conveyance  by  J.  B.  Buchanan, 
as  guardian  of  Ethel  Wilkes,  to  Stribling  and 
Houston,  was  "not  good  for  the  reason  that 
he  had  resigned  his  guardianship  and  had 
been  discharged  some  time  prior  to  the 
making  of  the  deed,"  but  submitted  to  them 
the  Issue  of  ratification  of  said  deed  based 
on  her  settlement  with  Buchanan  and  the 
evidence  offered  to  charge  the  title  In  Gill- 
ean in  favor  of  defendants  claiming  under 
said  guardian's  deed;  also,  the  Issue  as  to 
whether  or  not  an  execution  was  Issued  out 
of  the  office  of  the  district  clerk  of  Navarro 
county  on  the  judgment  in  favor  of  Suther- 
land against  Leer  &  Hntcherson,  and  the 
land  levied  on  by  virtue  thereof  and  sold  to 
John  T.  Wilkes,  as  recited  In  said  deed. 

Appellant's  first  and  second  assignments 
of  error  are  as  follows:  "First  The  court 
erred  In  submitting  In  Its  charge  to  the  Jury 
for  their  determination  any  question  of  es- 
toppel of  Ethel  B.  Andrews  and  her  husband 
to  deny  the  right  of  defendants  to  the  two- 
ninths  Interest  vested  by  law  In  Ethel  R. 
Andrews,  and  which  was  conveyed  by  her 
and  her  husband  to  the  plaintiff,  Gillean. 


Second.  The  court  erred  in  submitting  In  bis 
charge  to  the  Jury  for  their  consideration 
and  determination  the  question  or  issue  of 
fact  as  to  whether  or  not  H.  C.  Gillean  is 
or  was  a  constructive  trustee  holding  the 
title  for  the  benefit  of  defendants."  The 
several  propositions  urged  under  these  as- 
signments are,  in  substance:  (1)  That,  Ethel 
Wilkes  being  a  married  woman,  the  accept- 
ance by  her  of  all  or  a  part  of  the  proceeds 
of  the  sale  made  by  J.  B.  Buchanan  as  her 
guardian  to  Stribling  and  Houston  In  fuU 
settlement  and  satisfaction  of  all  claims 
and  demands  she  had  against  him  as  guard- 
ian, and  the  execution  of  a  writing  signed 
but  not  acknowledged,  as  required  in  the 
conveyance  of  the  separate  property  of  a 
wife,  acknowledging  the  receipt  of  such  pro- 
ceeds, settlement,  and  release,  were  Insuf- 
ficient to  show  such  adoption  or  ratlflcatiOH 
of  the  said  Buchanan's  deed  as  estopped  her 
from  otherwise  disposing  of  her  interest  in 
the  land ;  (2)  that  the  facts  of  this  case  are 
and  were  Insufficient  to  create  or  impose  up- 
on plalntift,  Gillean,  or  his  title  to  the  prop- 
erty, any  character  of  trust  available  to 
the  defendants,  or  either  of  them. 

The  court  did  not  Instruct  the  Jury,  as  ap- 
pellant seems  to  contend  under  bis  first  as- 
signment of  error,  that  If  Mrs.  Andrews  knew 
all  the  facts  about  the  sale  by  J.  B.  Buchan- 
an as  her  guardian  to  Stribling  and  Houston, 
and  bad  a  settlement  with  him  in  which  she 
accepted  all  or  a  part  of  the  purchase  mon- 
ey received  by  him  from  Stribling  and  Hous- 
ton for  the  land,  and  released  him  from  all 
other  claims  or  demands  which  she  bad 
against  him  as  her  guardian,  and  that  it 
was  her  purpose  and  intent  to  ratify  and 
confirm  the  sale  made  by  Buchanan,  such  acts 
and  conduct  on  her  part  would  alone  amount 
to  such  ratification  and  confirmation.  Upon 
this  question  the  court,  after  stating  the  con- 
tention of  the  defendants,  charged  the  Jury 
as  follows:  "Now,  if  you  believe  from  the 
evidence  that,  after  Ethel  married,  she  was 
made  aware  of  the  fact  that  J.  B.  Buchan- 
an had,  without  lawful  authority,  assumed 
to  act  as  her  guardian,  and  as  such  to  con- 
vey the  land  to  Stribling  and  Houston,  that 
they  had  paid  him  for  the  land,  and  that  he 
had  used  some  of  the  money  for  her,  and 
that  with  such  knowledge  she  authorized  R. 
E.  Buchanan  to  settle  with  J.  B.  Buchanan 
and  receive  the  balance  of  the  purchase  mon- 
ey of  the  land,  and  that  she  accepted  said 
balance  and  Intended  to  approve  and  ratify 
the  sale  made  by  J.  B.  Buchanan,  and  that 
afterwards  plaintifT  Informed  W.  W.  Wilkin- 
son  that  he  claimed  under  the  Buchanan 
deed  and  engaged  him  to  obtain  from  Mrs. 
Andrews  a  deed  ratifying  the  Buchanan  deed, 
and  that,  in  carrying  out  his  engagement, 
Wilkinson  told  Mrs.  Andrews  that  plaintiff 
was  holding  under  the  guardian's  deed,  and 
thereby  Induced  her  to  convey  the  land  to 
plaintiff  with  the  purpose  and  Intent  on 
her  part  to  validate  and  make  good  the  title 
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of  the  person  or  persons  claiming  tbe  land 
under  the  Buchanan  deed,  then  plaintiff 
ought  not  to  recover;  but  if  the  deed  to 
plaintiff  was  not  made  to  confirm  the  Bu- 
chanan deed,  or  if  it  was  not  made  under 
Inducement  of  a  false  statement  that  plain- 
tiff was  claiming  under  the  Buchanan  deed, 
the  defendant  has  no  equity  therein,  and  In 
such  case  the  plaintiff  could  surrender  the 
deed  and  take  another,  and  the  fact  of  part 
of  the  consideration  being  contingent  on  re- 
covery Is  not  of  interest  to  defendant  If 
Gillean  or  Wilkinson,  acting  for  him,  knew 
that  tbe  real  and  substantial  inducement  for 
tbe  making  of  tbe  deed  was  not  the  $50  In 
money  therein  mentioned,  but  a  desire  and 
purpose  on  the  part  of  tbe  grantors  to  val- 
idate the  Buchanan  deed  in  behalf  of  the 
persons  holding  under  it,  and  that  they  were 
executing  the  deed  to  Gillean  under  tbe  be- 
lief that  he  was  the  holder  under  the  Bu- 
chanan deed,  then  Gillean  became  a  con- 
structive trustee  for  the  persons  holding  un- 
der the  Buchanan  deed,  and  in  such  case 
bad  no  right  to  surrender  the  deed  he  had 
obtained  from  Mrs.  Andrews." 

The  charge,  as  will  be  noted,  required  tbe 
jury  to  find,  in  order  to  return  a  verdict  in 
favor  of  defendants  upon  this  phase  of  the 
case,  not  only  that  Mrs.  Andrews  had  ac- 
cepted the  purchase  money  received  by  Bu- 
chanan for  tbe  land,  but  that,  with  a  full 
knowledge  of  all  the  facts,  sbe  conveyed 
the  land  to  Gillean,  thinking  that  he  was 
holding  under  the  Buchanan  deed,  with  tbe 
purpose  and  intent  on  her  part  to  validate 
and  make  good  the  title  of  tbe  person  claim- 
ing under  said  deed,  and  we  think  the  evi- 
dence authorized  sucb  instructions.  While 
it  Is  true  that  statements  and  expressions 
are  to  be  found  In  the  testimony  of  Mrs. 
Andrews  and  her  husband  tending  to  show 
that  neither  of  them,  at  the  time  the  settle- 
ment was  made  with  J.  B.  Buchanan,  and 
the  $272.10  accepted  in  full  satisfaction  of 
demands  against  him  as  Mrs.  Andrews' 
guardian,  and  at  the  time  of  the  execution 
of  the  first  deed  to  Gillean,  knew  from  what 
source  it  was  derived,  and  did  not  know  of 
any  defect  in  tbe  title  sought  to  be  convey- 
ed by  the  said  Buchanan,  and  knowingly  ap- 
proved of  the  sale  made  by  him,  yet  the  tes- 
timony of  these  witnesses  and  that  of  their 
uncle,  S.  E.  Buchanan,  who  shows  himself 
perfectly  familiar  with  the  acts  and  pur- 
poses of  Mrs.  Andrews,  taken  as  a  whole, 
is  sufficient  to  warrant  the  conclusion  that 
Mrs.  Andrews  did  in  fact  believe  that  tbe 
sale  of  tbe  land  in  question  by  her  guard- 
ian, J.  B.  Buchanan,  was  unauthorized,  and 
the  title  held  under  it  in  some  way  defective ; 
that  to  attack  tbe  sale  would  reflect  upon 
the  Integrity  of  her  uncle,  and  to  avoid  such 
result  she  was  anxious  to  ratify,  confirm, 
and  validate  his  act;  that  appellant,  with 
fuU  knowledge  of  tiie  defendant's  claim, 
falsely  represented  to  Mrs.  Andrews  and  her 
husband  that  he  owned  tbe  land  under  the 
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guardian's  deed,  and  desired  tbelr  deed  sim- 
ply for  tbe  purpose  of  curing  the  defect  in 
the  title  by  reason  of  the  unauthorized  sale 
of  her  uncle  and  guardian;  that  Mrs.  An- 
drews, believing  these  representations  to  be 
true,  and  Intending  to  cure  such  defect,  ex- 
ecuted and  delivered  to  appellant  tbe  first 
deed  to  Gillean  under  which  be  claims  In 
this-  suit;  and  that  tbe  second  deed  was 
taken  by  Gillean  to  Include  the  oil  extracted 
from  the  land.  The  theory  of  the  defend- 
ants In  relation  to  the  acquisition  of  the 
deeds  by  appellant  from  Mrs.  Andrews  and 
her  husband,  and  his  claim  thereunder.  Is 
that,  under  the  facta  and  circumstances 
sbovrn,  appellant  held  under  said  deeds  as 
trustee  In  Invltum  for  tbe  defendants. 

It  is  a  well-recognized  principle  in  equity 
that  If  a  person  obtains  the  legal  title  to 
property  by  such  arts  or  acts  or  circum- 
stances, or  circumvention.  Imposition  or 
fraud,  that  he  ought  not,  according  to  the 
rules  of  equity  and  good  conscience  as  ad- 
ministered in  chancery,  to  hold  and  enjoy 
the  beneficial  interest  of  tbe  property.  Courts 
of  equity,  in  order  to  administer  complete 
Justice  between  the  parties,  will  raise  a 
trust  by  construction  but  of  the  circum- 
stances or  relations;  and  this  trust  tbey 
wIU  fasten  upon  the  conscience  of  tbe  offend- 
ing party,  and  will  convert  him  into  a  trus- 
tee of  the  legal  title  and  order  him  to  hold 
it  for  the  original  owner  or  to  execute  tbe 
trust  in  such  manner  as  to  protect  the  de- 
frauded party  and  promote  the  safety  and 
interest  of  society.  1  Perry  on  Trusts,  §  166. 
In  Hendrix  v.  Nunn,  46  Tex.  141,  Judge 
Moore,  in  discussing  this  subject,  says: 
"Ck>urts  of  equiiy,  as  says  Judge  Story,  have 
adopted  principles  in  regard  to  fraud,  wheth- 
er constructive  or  actual,  exceedingly  broad 
and  comprehensive  In  tbe  application  of  their 
remedial  Justice,  and  especially  where  there 
is  fraud  concerning  property  they  will  often 
Interfere  and  administer  a  wholesome  and 
sometimes  even  a  strict  Justice  in  favor  of  in- 
nocent persons  who  are  themselves  without 
fault  in  the  transaction.  And  it  is  unques- 
tionably a  common  and  familiar  application 
of  their  remedial  Justice  for  courts  of  equity 
to  force  upon  tbe  conscience  of  a  party  the 
duty  of  a  trustee  in  regard  to  property  which 
has  been  acquired  by  artifice  or  fraud,  and 
where,  either  from  the  character  of  the  prop- 
erty or  the  circumstances  under  which  it  is 
acquired  or  held,  it  would  be  against  equity 
to  permit  such  party  to  hold  except  as  trus- 
tee ;"  that  while  It  is  Impossible  to  announce 
a  formula  which  is  applicable  to  and  that 
will  embrace  every  conceivable  case  in  which 
a  court  of  equity  will  hold  a  party  to  be  a 
constructive  trustee,  yet  upon  examination 
it  will  be  found  "that  tbe  cases  to  which  this 
doctrine  has  been  held  applicable  In  the 
'remedial  Justice'  of  courts  of  equity  are 
generally  cases  where  there  Is  some  breach 
of  duty  or  want  of  good  faith  and  fair  deal- 
ing on  the  part  of  the  person  acquiring  the 
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property,  or  of  him  from  whom  or  under 
whom  he  has  gotten  It,  of  which  he  has 
actual  or  constructive  notice,  or  where  the 
property  has  been  acquired  or  possession  of 
It  taken  on  the  assumption  of  a  trust  char- 
acter, or  under  the  belief  by  those  with 
whom  the  transaction  Is  bad,  or  by  reason 
of  which  it  was  acquired  or  possessed,  that 
it  was  taken  or  acquired  in  trust,  or  where 
it  was  gotten  by  some  undue  influence" — 
citing  2  Wash,  on  Real  Prop.  447-151 ;  Sto- 
ry's Eq.  Jur.  {  1255  et  seq.;  2  White  &  T. 
Lead.  Cases  in  Eq.  pt  1,  p.  549.  To  the  same 
effect  are  the  cases  of  Satterthwaite  v.  Loom- 
is,  81  Tex.  64,  16  S.  W.  616;  Neil  v.  Xager,  22 
Tex.  Civ.  App.  628,  55  S.  W.  416.  We  con- 
clude the  court  did  not  err  in  charging  the 
jury  as  he  did,  and  the  assignmentB  will  be 
overruled. 

Appellant's  assignments  of  error,  from  the 
third  to  the  thirteenth,  inclusive,  raise  prac- 
tically the  same  questions  discussed  In  con- 
sidering his  first  and  second  assignments, 
and  what  has  been  said  in  that  discussion 
disposes  of  them  adversely  to  appellant's 
contention. 

Under  the  fourteenth  assignment' it  Is  con- 
tended that  the  court  erred  in  submitting  to 
the  jury  as  a  doubtful  and  controverted  Is- 
sue of  fact  the  question  sis  to  whether  or 
not  there  was  In  fact  an  execution,  issued 
out  of  the  oflBce  of  the  derk  of  the  district 
court  of  Navarro  county,  by  virtue  of  which 
there  was  a  levy  and  sale  of  the  Interest  of 
W.  A.  Lockhart  In  this  land,  as  said  fact 
was  established  by  uncontroverted  record 
and  other  evidence  and  presumptions  of  law 
and  fact.  We  have  reached  the  conclusion 
that  this  assignment  Is  well  taken.  The 
evidence  shows  that  a  judgment  was  ren- 
dered in  the  district  court  of  Navarro  coun- 
ty in  favor  of  Sutherland  against  Leer  & 
Hutcherson  for  the  sum  of  $472.50,  with  in- 
terest thereon  at  the  rate  of  5  per  cent,  per 
month.  From  this  Judgment  a  writ  of  er- 
ror was  prosecuted  to  the  Supreme  Court 
by  Leer  &  Hutcherson,  and  supersedeas  bond 
given  with  W.  A.  Lockhart  and  E.  Melton  as 
sureties.  This  judgment  was  reversed  or  re- 
formed by  the  Supreme  Court,  and  judg- 
ment rendered  in  that  court  April  22,  1872, 
in  favor  of  Sutherland  against  Leer  & 
Hutcherson  and  W.  A.  Lockhart  and  E.  Mel- 
ton for  $472.50,  with  6  per  cent.  Interest  per 
month  from  November  27,  1871,  with  direc- 
tions that  it  be  certified  to  the  district  court 
for  observance.  The  following  unsigned  en- 
try on  the  margin  of  the  Supreme  Court  min- 
utes appears :  "Mand.  Issued  May  8th,  1872." 
On  the  docket  of  the  district  court  of  Navar- 
ro county  and  in  the  minutes  of  that  court 
appears  the  following  entries :  "March  term, 
1872.  Awaiting  action  of  Supreme  Court — 
July  term,  1872."  "Judgment  reversed  and 
reformed  by  Supreme  Court,  therefore  this 
cause  is  dismissed  from  the  docket  July  10, 
1872."  There  was  no  execution  produced  on 
tb«  trial;    the  oral  testimony  showing  that 


the  original  papers  in  the  case  had  been 
lost,  including  the  execution  referred  to  In 
the  sheriff's  deed.  The  execution  docket  in 
the  district  clerk's  ofllce  showed  that  "a 
plurles  execution  Issued  August  13,  1872,  for 
the  sum  of  $517.70,  delivered  to  Jas.  H. 
Brent,  sheriff,  August  13,  1872,  and  various 
alias-plurles  executions  thereafter  at  differ- 
ent dates  up  to  April  2,  1876."  The  sherifTa 
deed  bears  date  Septemt>er  9,  1872,  and  re- 
cites: "That  by  virtue  of  a  certain  execution 
Issued  out  of  the  district  court  of  Navarro 
county  in  favor  of  William  Sutherland  and 
against  John  T.  Leer  and  George  Hutcher- 
son, as  principals,  and  W.  A.  Lockhart  and 
E.  Melton,  as  sureties,  on  a  certain  judgment 
rendered  on  the  24th  day  of  November,  A.  I>. 
1871,  and  confirmed  by  order  of  the  Supreme 
Court  at  Austin,  on  the  8th  day  of  May,  A. 
D.  1872,  and  directed  and  delivered  to  him 
as  sheriff  of  said  Navarro  county,  command- 
ing him  that  of  the  goods  and  chattels  and 
lands  and  tenements  of  the  said  Leer,  Hutch- 
erson, Lockhart  and  Melton,  to  make  or  cause 
to  be  made  certain  moneys  in  said  writ 
specified,  that  he  as  sheriff  did  on  the  14th 
day  of  August,  1872,  levy  and  seize  all  the 
estate,  right,  title  and  interest  which  the 
said  parties,  or  either  of  them,  had  In  320 
acres  of  the  Calrnes  survey."  Then,  after 
reciting  the  advertisement  of  the  land  for 
sale,  and  that  J.  T.  Wilkes  was  the  highest 
bidder,  proceeds  in  the  usual  form  to  convey 
it  to  him.  In  addition  to  the  foregoing  evi- 
dence, plaintiff  showed  a  partition  deed,  dat- 
ed November  15,  1877,  which  was  prior  to 
the  death  of  W.  A.  Lockhart,  between  John 
W.  Lockhart,  Lucian  G.  Lockhart,  Narcissa 
M.  Lockhart,  who,  other  than  W.  A.  Lock- 
hart, were  the  sole  surviving  heirs  of  John 
Lpckhart,  deceased,  and  from  whom  the 
Calrnes  land  was  inherited,  and  John  T. 
Wilkes,  who  bad  purchased  the  Interest  of 
the  said  W.  A.  Lockhart,  recognizing  Wilkes 
as  succeeding  to  said  Interest  by  purchase 
under  a  sheriff's  deed  and  conveying  to 
Wilkes  In  severalty  the  2845  acres  of  which 
the  two-ninths  Interest  in  controversy  is  a 
part.  This  deed  was  recorded  In  Navarro 
county  June  5,  1877.  W.  A.  Lockhart  died 
in  1883  or  1884,  and  there  is  no  evidence  in 
the  record  that  he  or  his  heirs  asserted  any 
claim  to  the  land  after  the  date  of  the  sher- 
iff's deed  to  Wilkes. 

There  was  no  substantial  evidence  offered 
in  contradiction  of  the  foregoing  evidence, 
and  the  same  was  sufficient,  in  the  absence 
of  such  contradictory  evidence,  to  establish 
conclusively  the  issuance  of  an  execution  out 
of  the  office  of  the  district  derk  of  Navarro 
county,  as  recited  in  the  sherUTs  deed,  and 
the  levy,  sale,  and  purdiase  thereunder  of 
the  land  in  controversy  by  John  T.  Wilkes. 
The  facts  and  circumstances  relied  on  by  ap- 
pellees to  show  contradictory  and  conflicting 
evidence  on  this  question  are,  in  substance^ 
as  we  understand  it,  as  follows:  That  no 
execution  nor  mandate  was  produced  on  the 
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trial,  and  no  testimony  of  any  witness  that 
It  had  In  fact  been  Issued;  the  absence  of 
any  proof  that  the  execution  recited  in  the 
BherlfTs  deed  was  returned  and  of  a  credit 
of  the  amount  of  Wilkes*  bid  on  the  Judg- 
ment; that  the  costs  of  the  Supreme  Court 
had  been  paid,  or  that  execution  had  issued 
therefor ;  that  the  sheriff's  deed  recites  that 
the  execution  was  Issued  on  a  Judgment  ren- 
dered on  the  24th  day  of  November,  1871, 
and  not  on  the  Judgment  of  the  Supreme 
Court,  which  was  the  only  Judgment  against 
W.  A.  Lockhart,  when  the  entry  on  the  dis- 
trict court  docket  of  July  10,  1872,  recites 
that  the  Judgment  of  the  district  court  had 
been  "reversed  and  reformed  by  the  Supreme 
Court,  and  therefore  this  cause  Is  dismissed 
from  the  docket";  that  the  time  elapsing  be- 
tween the  date  of  the  levy  of  the  execution 
and  the  date  of  sale  was  only  10  days,  and 
the  execution  docket  of  the  district  clerk  of 
Navarro  county  shows  the  Issuance  of  a 
number  of  plurles  executions  for  amounts 
almost  the  same  as  the  original  amount  of 
the  Judgment  These  facts  and  circumstances 
were  not  of  sufficient  probative  force,  In 
onr  opinion,  to  raise  and  authorize  the  sub- 
mission of  the  issues  contained  in  the  court's 
charge  and  of  which  complaint  Is  made.  The 
direction  In  the  Judgment  of  the  Supreme 
Court  that  said  Judgment  be  certified  to  the 
district  court  for  observance,  together  with 
the  entry  on  the  minutes  of  that  court,  that 
"Mand.  Issued  May  8,  1872,"  and  the  entry 
on  the  docket  of  the  district  court  of  Navar- 
ro county,  to  wit:  "Judgment  reversed  and 
reformed  by  Supreme  Court.  Therefore  this 
cause  is  dismissed  from  the  docket  July  10, 
1872" — furnishes  conclusive  presumptions,  in 
the  state  of  the  other  evidence,  that  the  man- 
date of  the  Supreme  Conrt  was  In  fact  Is- 
sued and  filed  in  the  office  of  the  clerk  of  the 
district  court  of  Navarro  county.  The  mere 
fact  that  the  certified  copy  of  the  bill  of 
costs  obtained  f  ronr  the  clerk  of  the  Supreme 
Conrt  Is  not  marked  paid,  nor  the  costs  of 
that  court  otherwise  shown  to  have  been 
paid,  and  the  fact  that  the  evidence  failed  to 
show  that  an  execution  bad  been  Issued  for 
said  costs,  did  not  warrant  the  conclusion 
that  the  mandate  bad  not  in  fact  been  issued 
and  received  by  the  clerk  of  the  district 
conrt  In  the  absence  of  evidence  to  the  con- 
trary, the  presumption  must  be  Indulged  that 
the  clerk  of  the  Supreme  Court  obeyed  the 
statute  upon  the  subject,  and  either  collected 
said  costs  t)efore  he  issued  the  mandate,  or 
issued  it  without  requiring  the  payment  of 
the  costs  and  then  issued  execution  therefor. 
Ukewise,  the  sheriff's  deed,  l>eing  more  than 
30  years  old,  conclusively  established,  in  the 
state  of  the  evidence  as  found  In  the  record,, 
by  its  recitals  that  an  execution  had  been 
Issued  out  of  the  oflSce  of  the  district  clerk 
of  Navarro  county,  and  that  under  and  by 
virtue  of  said  writ  the  sheriff  of  Navarro 
county  levied  on  and  sold  the  land  in  con- 
troversy to  John  T.  Wilkes,  through  whom 


appellant  claims.  This  deed  was  an  im- 
portant link  In  the  chain  of  appellant's  as- 
serted title,  and.  Its  validity  having  been 
conclusively  established,  the  submission  of  it 
as  a  controverted  issue,  as  was  the  effect  of 
the  charge  complained  of,  constitutes,  in 
view  of  the  general  verdict  rendered,  revers- 
ible error.  The  charge  of  the  court,  as  has 
been  seen,  authorized  a  verdict  for  defend- 
ants upon  either  of  the  two  issues  discussed, 
and,  the  verdict  in  their  favor  being  a  gen- 
eral one,  we  are  unable  to  say  that  it  was 
not  based  upon  a  finding  that  the  Bheriflfs 
sale  and  deed  to  John  T.  Wilkes  was  invalid 
and  conveyed  no  title.  The  question  as  to 
whether  or  not  the.  execution  was  issued  on 
the  district  court  Judgment  or  Supreme  Court 
Judgment  was  not  submitted  In  the  court's 
charge  and  should  not,  in  our  Judgment,  have 
been  submitted.  The  mandate  of  the  Su- 
preme Court  having  been  filed  in  the  district 
court,  the  clerk  of  the  latter  court  was  au- 
thorhsed,  and  It  became  his  duty,  to  issue,  in 
substance,  such  an  execution  as  the  one  un- 
der which  the  land  in  question  was  sold. 

But  it  Is  contended  by  appellees  that  the 
trial  court  should  have  peremptorily  in- 
structed a  verdict  In  their  favor,  because,  as 
a  matter  of  law  arising  upon  the  undisputed 
facts,  the  deed  from  J.  B.  Buchanan,  as 
guardian  of  Ethel  Wilkes,  to  Stribling  and 
Houston  vested  the  title  to  the  land  in  con- 
troversy In  them,  and  hence  appellant  ac- 
quired no  right  or  title  thereto  by  his  deed 
from  Julian  and  Ethel  Andrews.  As  stated 
the  trial  court  Instructed  the  Jury,  In  effect, 
that  the  deed  of  J.  B.  Buchanan  was  of  no 
effect  because  he  had  been  discharged  as 
guardian  of  Ethel  Wilkes  some  time  prior  to 
the  execution  of  said  deed,  and,  as  appel- 
lees have  not  challenged  the  correctness  of 
this  action  of  the  court  by  a  cross-assignment 
of  error,  appellant  insists  that  it  cannot  be 
reviewed  by  this  court.  We  are  of  the  opin- 
ion that  where  a  party  to  a  suit  has  shown 
himself  entitled,  upon  the  whole  case,  to  an 
instructed  verdict  and  the  trial  court  fails 
to  give  him  the  l>enefit  of  such  instruction, 
he  may  complain  and  have  the  matter  re- 
viewed In  the  appellate  court  without  a 
cross-assignment  of  error;  but,  however 
this  may  be,  as  this  case  must  be  reversed 
for  the  error  of  the  court  In  submitting  as  a 
controverted  Issue  the  validity  of  the  execu- 
tion sale  and  deed  under  which  appellant 
claims,  we  think  it  advisable,  in  view  of  an- 
other trial,  that  we  express  briefly  onr 
views  upon  the  propositions  urged  in  this 
contention. 

We  are  inclined  to  the  opinion  that  the 
order  of  the  county  court  of  Tarrant  county 
made  November  11,  1897,  to  the  effect  that 
J.  B.  Buchanan  be  discharged*  as  guardian 
of  Ethel  Wilkes  upon  payment  of  court 
costs,  and  that  execution  Issue  against  him 
and  his  sureties  therefor,  is  not  an  absolute 
and  final  discharge.  It  does  not  appear 
that  these  costs  were  ever  paid,  and  snt>Be- 
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quent  to  said  order,  upon  a  written  applica- 
tion of  Buchanan,  in  which  he  represented 
himself  to  be  the  guardian  of  Ethel  Wilkes, 
and  in  which  he  purported  to  act  as  such, 
the  said  county  court  directed  blm  to  sell 
the  land  in  controrersy  to  Strlbllng  and 
Houston,  as  prayed  for  In  said  application. 
This  was  a  clear  disregard  of  the  supposed 
order  of  discharge  and  a  recognition  by  the 
court  of  the  right  and  authority  of  the  said 
Buchanan  to  act  as  the  guardian  of  the  said 
Ethel  Wilkes  in  the  sale  of  said  land.  The 
order  of  dlschai^  being  thus  disregarded,  it 
cannot  now  be  invoked  to  annul  the  subse- 
quent order  of  sale  under  which  appellees 
claim.  Alexander's  Heirs  t.  Maverick,  18 
Tex.  179,  67  Am.  Dec.  693;  Poor  v.  Boyce, 
12  Tex.  449;  Thomas  v.  Hawpe  et  al.,  35 
Tex.  Civ.  App.  311,  80  S.  W.  129.  We  think, 
however,  there  is  such  an  utter  lack  of  evi- 
dence to  show  a  confirmation  of  the  sale 
made  under  the  order  referred  to,  pr  rec- 
ognition of  It  by  the  county  court,  that  it 
cannot  be  said  that  the  title  of  Elhel  Wil- 
kes to  the  land  sold  was  thereby  divested 
out  of  her  and  passed  to  the  purchasers, 
Strlbllng  and  Houston.  It  has  been  held 
that  a  formal  order  of  court  expressly  con- 
firming the  sale  and  directing  the  title  to 
be  made  is  not  essential;  that  if  such  acts 
are  shown  upon  the  part  of  the  court  as 
would  satisfy  the  Jury  that  the  court  rec- 
ognized and  acquiesced  in  the  sale  as  a 
completed  sale,  when  the  purchase  money 
had  been  paid  and  the  deed  executed,  the 
Jury  might  infer  a  confirmation  by  the 
court  Robertson  v.  Johnson,  57  Tex.  66. 
In  the  present  case,  however,  there  was  nei- 
ther an  order  of  confirmation  shown,  nor 
any  act  on  the  part  of  the  court  from  which 
a  confirmation  of  the  sale  in  question  could 
be  inferred.  On  the  contrary,  it  seems  that 
it  was  very  clearly  shown  that  the  sale  was 
never  in  fact  reported  to  the  court  and  by 
it  in  any  way  confirmed.  That  a  confirma- 
tion was  necessary  to  pass  the  title  of  Ethel 
Wilkes  is  too  well  settled  to  admit  of  ar- 
gument Rev.  St  1879,  art  2593;  Harrison 
V.  Ilgner,  74  Tex.  86,  11  S.  W.  1054;  Swen- 
son  V.  Seale  (Tex.  Civ.  App.)  28  S.  W.  143. 
It  is  true,  proof  thereof  could  be  made  either 
by  the  producticm  of  the  order  of  the  coun- 
ty court  to  that  effect,  or  by  showing  some 
act  of  recognition  on  the  part  of  the  court 
of  the  sale  from  which  confirmation  could 
be  Inferred;  but  proof  that  the  sale  was 
confirmed  by  the  court  must  in  all  cases  be 
made. 

We  do  not  think  appellees'  proposition  to 
the  effect  that  the  application  of  Buchanan 
to  sell  bis  ward's  land  apprised  the  court  of 
the  proposed  purchaser,  price  and  terms  of 
sale,  and  the  necessity  therefor,  and,  the 
court  having  ordered  the  specific  sale  ap- 
plied for  to  be  made,  the  court  by  that  very 
act  granted  and  confirmed  the  sale,  and 
therefore  no  report  of  and  subsequent  con- 
firmation was  necessary,  can  be  maintain- 


ed. The  application  did  not  fully  state  the 
terms  of  the  proposed  sale.  It  merely  in- 
formed the  court  that  an  offer  of  $12.50 
per  acre  had  been  made  for  the  land,  part 
cash  and  balance  in  notes  secured  by  ven- 
dor's Hen.  It  did  not  state  how  much 
was  to  be  paid  cash,  nor  did  it  state  the 
time  demanded  by  the  proposed  purchaser 
In  which  to  make  the  deferred  payments. 
These  were  matters  to  be  agreed  upon  by 
the  guardian  and  the  purchaser,  end,  so 
far  as  shown,  were,  by  the  order  of  the 
court,  left  entirely  to  their  discretion.  The 
sale  was  made  by  Buchanan  for  $222.22 
cash  and  three  notes  of  the  purchaser  Tor 
$186.16  each,  payable  in  one,  two,  and  three 
years.  Whether  these  terms  were  reason- 
able and  fair  to  the  ward  was  a  question 
for  the  determination  of  the  court  upon 
proper  inquiry  after  a  report  of  such  sale 
was  made^  and  such  inquiry  and  adjudica- 
tion by  the  court  could  not  legally  be  dis- 
pensed with.  It  is,  by  statute,  irade  the 
duty  of  the  county  or  probate  court  after 
the  expiration  of  five  days  from  the  filing  of 
a  report  of  sale  by  a  guardian,  to  inquire 
Into  the  manner  in  which  such  sale  was 
made,  and  to  bear  evidence  in  support  of  or 
against  such  report,  and,  if  satisfied  that 
the  sale  was  fairly  made  and  in  conformity 
with  law,  to  confirm  it;  if  not,  to  set  it 
aside  and  order  the  property  sold  again.  If 
necessary.  But  the  writer  is  of  opinion  that 
had  the  terms  of  the  sale,  as  consummated, 
been  fully  stated  in  the  application,  the 
mere  granting  of  It  would  not  have  been 
equivalent  to  the  formal  order  of  confirma- 
tion required  by  the  statute,  nor  would  it 
have  met  the  requirements  of  the  dedsloos 
upon  the  subject,  to  the  effect  tbat.  In  the 
absence  of  a  formal  order  expressly  con- 
firming the  sale,  some  act  on  the  part  of 
the  court  recognizing  it  as  a  completed  sale 
must  be  shown.  , 

Furthermore,  I  think  to  hold  that  a  con- 
firmation could  be  made  at  the  time  and  In 
the  manner  suggested  in  appellees'  proposi- 
tion would  be  to  practically  annul  the  pro- 
visions of  the  statute  regulating  such  sales, 
and  substitute  therefor  a  mode  of  procedure 
created  and  authorized  alone  by  Judicial 
legislation.  The  individual  views  of  the 
writer.  Just  stated,  not  being  deemed  neces- 
sary by  the  other  members  of  the  court  to 
a  decision  of  the  question  under  considera- 
tion, they  express  no  opinion  as  to  the  cor- 
rectness of  the  same.  This  court  is  also  of 
the  opinion  that  the  guardian's  deed  did  not 
operate  to  pass  the  title  of  Ethel  Wilkes  to 
Strlbllng  and  Houston,  upon  the  theory  that, 
by  accepting  from  her  guardian  the  pur- 
chase money  or  a  part  thereof  paid  him  by 
them,  with  a  full  knowledge  of  all  the  facts, 
she  ratified  and  confirmed  said  deed.  Being 
a  married  woman  at  the  time  she  settled 
with  her  guardian  and  received  from  him 
the  purchase  money  paid  for  the  laud  by 
Strlbllng  and  Houston,  she  could  ratify  or 
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10.  Master  and  Sebvant  (§  25S*)— Personax 
Injuries— Petition— Fellow  Servants. 

The  petition  was  not  subject  to  exception 
because  not  stating  tliat  the  employes  by  whose 
negligence  the  door  was  left  insecure  were  not 
fellow  servants,  or  servants  subject  to  his  con- 
trol. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  837;   Dec  Dig.  S  259.*] 

11.  Master  and  Servant  (5  261*)— Personai, 
Injuries— Petition— Contributory  Nequ- 

OENCE. 

The  petition  was  also  sufficient  as  against 
a  special  exception  that  defendant  would  not  be 
liable  where  the  want  of  a  safe  place  did  not 
cause  the  injury,  but  the  negligent  act  of  plain- 
tiff, as  the  question  could  not  be  settled  against 
plaintiff  on  the  allegations   of  the  petition. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  849-854;  Dec.  Dig.  < 
261.*] 

Appeal  from  District  Court,  Nueces  Comi- 
ty;  W.  B.  Hopkins,  Judge. 

Action  by  Ed  Dawson  against  Mrs.  H.  M. 
King  and  others  for  personal  injuries.  From 
the  Judgment  entered  after  sustaining  a  de- 
murrer to  the  petition,  plaintiff  appeals  Re- 
versed and  remanded. 

J.  C.  Scott,  for  appellant.  James  B.  Wells, 
O.  R.  Scott,  H.  C.  Coke,  and  J.  J.  Eckford, 
for  appellees. 

JAMES,  C.  J.  Judgment  was  entered 
ngalnst  plaintiff,  Ed  Dawson,  upon  the  sus- 
taining of  demurrers  to  his  petition  and  his 
refusal  to  amend.  Without  setting  forth 
the  petition  in  full,  we  shall  state  its  material 
contents.  It  charged:  First,  that  he  was 
.  the  employe  of  the  defendants  Mrs.  King 
and  of  the  Murray  Company,  and  as  such 
was  engaged  In  Installing  a  gin  and  cotton 
press  in  a  building  at  Klngsville  in  Nueces 
county.  That  the  building  In  which  he  was 
so  employed  was  unsafe,  and  in  that  part 
thereof  In  which  plaintiff  was  engaged  in 
Bald  work  there  was  an  elevated  floor  about 
7  feet  6  Inches  from-  the  ground,  and  in  this 
floor,  next  to  the  wall  of  the  building,  was 
an  opening  which  had  been  made  or  left  for 
a  flight  of  steps,  which  were  necessary  to 
enable  plaintiff  to  properly  prosecute  his 
work  with  safety,  but  which  were  not  pro- 
vided, nor  any  proper  means  for  plaintiff  to 
go  up  to  said  floor  and  descend  therefrom, 
in  the  necessary  and  proper  performance  of 
bis  duties.  That,  while  plaintiff  was  engaged 
in  said  work  on  the  ground  of  said  building 
underneath  said  floor,  it  became  necessary 
for  him  to  get  a  hammer  which  he  needed, 
and  which  lay  on  the  floor  overhead  and 
near  one  side  of  the  edge  of  said  opening, 
and,  as  defendants  bad  provided  no  steps  or 
other  means  of  reaching  said  floor  at  said 
opening  whereby  plaintiff  could  have  easily 
secured  said  hammer  without  danger,  plain- 
tiff, in  the  necessary  discharge  of  bis  duty 
and  in  the  exercise  of  due  care,  and  without 
knowledge  of  any  danger,  stepped  upon  a 
plank    which   was   below   said   opening  and 


reached  for  said  hammer  with  one  hand, 
and  to  assist  in  doing  so  placed  his  other 
hand  on  or  against  the  lower  part  of  a  large 
rolling  door,  which  covered  a  doorway  on  a 
level  with  or  Just  above  the  said  floor,  which 
door  the  defendants,  acting  by  their  agents, 
servants,  and  employes,  had  negligently  left 
so  that  it  was  not  secure  and  fastened  In 
such  manner  that  it  would  not  fall  and  In- 
jure plaintiff  while  doing  his  work,  which 
fact  plaintiff  did  not  know,  when  the  door 
fell  upon  him,  inflicting  the  injuries  com- 
plained of.  To  this  petition  the  court  sos- 
talned  a  general  demurrer  and  a  numlter  of 
special  exceptions. 

As  we  read  and  construe  this  petition,  we 
are  of  opinion  that  it  contains  allegations 
which  show  a  cause  of  action.  It  alleges 
the  relation  of  plaintiff  to  both  of  the  de- 
fendants to  have  been  that  of  employes; 
also,  the  particular  employment,  and  its  char- 
acter. It  contains  allegations  which  can  be 
construed  to  mean  nothing  else  than  tliat  the 
act  of  getting  the  hammer  from  the  floor 
above  was  a  necessary  one  in  the  prosecution 
of  his  work,  and  that  the  passage  or  access 
to  that  floor,  through  the  opening  that  led 
to  It,  was  a  part  of  the  premises  connected 
with  his  work.  The  duty  of  his  employer  or 
employers,  in  such  a  situation,  was  to  have 
exercised  ordinary  care  to  make  the  premises 
safe  for  him  while  engaged  at  his  work,  and 
if  they  were  negligent  in  having  a  door  or 
other  object  in  such  a  place  and  in  such  con- 
dition on  the  premises,  over  which  his  work 
called  him,  as  to  fall  upon  him  and  injure 
him  while  at  his  work,  without  knowledge 
or  fault  on  his  part,  they  would  be  liable. 
Webster  v.  Stewart  Iron  Works  (Ky.)  104  3. 
W.  70S.  We  think  this  Is  too  well  understood 
to  require  any  extended  citation  of  authorities. 
The  duty  of  his  employer  in  such  a  situation 
was  to  exercise  ordinary  care  to  have  the 
premises  safe  for  him  while  engaged  in  his 
work,  and  if  they  were  negligent  in  having 
an  object  in  such  a  place  and  in  such  con- 
dition as  to  fall  upon  him  while  he  was 
where  his  work  called  him  to  go,  without  his 
knowledge  of  the  danger,  or  other  fault  on 
his  part,  they  would  be  liable.  Webster  v. 
Stewart  Iron  Works  (Ky.)  104  S.  W.  708. 
We  think  this  is  too  well  understood  to  re- 
quire discussion.  The  employer,  however, 
is  required  to  exercise  the  above  care  only 
where  injury  to  the  employe  would  have 
been  foreseen  by  an  ordinarily  prudent  per- 
son. If  there  was  no  occasion  by  reason  of 
his  employment  for  plaintiff  to  resort  to  the 
floor  above,  or  if  the  necessity  of  his  going 
there  for  some  purpose  appertaining  to  his 
work  would  not  have  occurred  to  the  mind 
of  a  i^asonably  prudent  person  in  connectl<« 
with  this  employment,  there  would  be  no 
liability;  but  this  petition  alleges  that,  and 
that  it  was  necessary  for  him  to  get  the 
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good  against  a  general  demurrer. 

Appellees  undertake  to  defend  the  rulings 
npon  the  special  demurrers,  by  the  follow- 
ing and  similar  propositions:  They  say, 
flrst:  "That  the  allegation  that  plaintiff  was 
employed  by  defendants  for  the  purpose  of 
installing  a  cotton  gin  and  press  In  a  build- 
ing at  KlngSTllle,  Is  not  sufficient.  It  being 
the  duty  of  the  pleader  when  challenged  by 
special  exception  to  state  the  nature  of  his 
employment,  because,  if  he  were  acting  in- 
dependently and  according  to  his  own  dis- 
cretion. Judgment,  or  will,  therewould  t>e  no 
liability  on  the  part  of  appellees."  The  al- 
legation that  plaintiff  was  In  the  employ  of 
defendants  for  the  purpose  of  installing  the 
gin  and  press  states  clearly  the  nature  of 
his  employment  and  excludes  the  idea  of  any 
different  relation. 

Another  proposition  is:  "That  the  petition 
affirmatlTely  shows  that  appellant  used  the 
rolling  door  for  the  purpose  of  elevating 
himself  to  the  floor  above,  a  use  for  which 
it  was  not  Intended,  and  that  as  a  result  the 
door  fell;  said  petition  wholly  .falling  to 
allege  that  the  door,  the  falling 'of  which 
caused  the  alleged  injuries,  was  defectively 
constructed,  that  by  proper  use  of  it  the  work 
and  use  for  which  it  was  intended  could  not 
be  performed." .  There  is  nothing  in  tliis 
proposition  that  is  pertinent  to  the  case. 

Another  proposition  is:  "That  It  was  In- 
cumbent upon  plaintiff  to  allege  that  the  use 
of  the  door  by  him,  as  alleged  by  him,  was 
necessary  to  the  proper  or  necessary  prosecu- 
tion of  the  work  in  which  he  was  engaged." 
The  clear  and  unmistakable  Intendment  of 
the  allegations  is  to  that  effect. 

Another  proposition  is:  "That  the  act  of 
appellant  In  placing  his  hand  on  the  rolling 
door  for  the  purpose  alleged  by  him  being 
voluntary,  and  It  being  self-evldently  un- 
necessary in  the  discharge  of  any  duty,  ap- 
pellees would  not  be  liable  for  any  Injury 
resulting  therefrom."    The  fact  that  it  was 


the  circumstances,  were  not  questions  to  be 
determined  by  demurrer. 

Another  proposition  Is:  "Appellant  having 
assumed  by  his  own  choice  an  unusual  meth- 
od and  a  dangerous  one,  he  assumed  all  the 
risk  of  such  a  method,  and,  the  facts  alleged 
being  for  the  purposes  of  the  demurrer  as- 
certained, It  Is  a  question  of  law  as  to  wheth- 
er the  facts  were  sufficient  in  law  to  estab- 
lish the  fact  of  negligence."  No  facts  ap- 
pear In  the  petition  which  would  warrant 
the  court  in  declaring  upon  demurrer  that 
plaintiff's  conduct  was  such  as  precluded 
recovery. 

Another  proposition  Is:  "That  It  was  the 
duty  of  appellant,  when  challenged  by  spe- 
cial exception,  to  allege  what  relation  each 
appellee  sustained  to  the  building  in  which 
the  alleged  Injuries  occurred."  It  was  suf- 
ficient to  allege  that  the  defendants  were  his 
employers.  This  stated  the  relation.  It 
would  t>e  Immaterial  what  relation  the  ap- 
pellees sustained  to  the  building  if  they  were 
his  employers  In  this  work. 

Another  proposition  is:  "It  was  Incumbent 
on  appellant,  when  a  special  demurrer  was 
directed  thereto,  to  disclose  the  facts  as  to 
whether  or  not  the  employes  whose  negligent 
act  he  complains  of  were  not  his  fellow  serv- 
ants, or  servants  subject  to  his  control."  It 
was  not  necessary  for  plaintiff  to  do  this. 

Another  proposition  Is:  "That  In  no  event 
would  appellees  be  liable  to  appellant  for 
an  Injury  caused  by  requiring  him  to  work 
In  an  unsafe  place  when  the  want  of  safety 
Itself  does  not  cause  the  Injury,  but  the 
unnecessary  and  negligent  act  of  appellant 
was  the  direct  cause  of  the  Injury."  This 
was  a  question  that  could  not  be  settled 
against  plaintiff  on  the  allegations  of  his 
petition. 

All  other  propositions  made  In  appellees' 
brief  are  equally  untenable,  when  tested 
alone  by  the  allegations. 

Reversed  and  remanded. 
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Failube   to   Present  Points— Waiveb   of 

Ebkob. 

An  assignment  of  error  In  a  motion  for 
new  trial,  not  presented  in  appellant's  brief, 
will  be  considered  as  waived  or  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4256-4261;  Dec  Dig.  § 
1078.*] 

2.  Appeai,  and  Erbob   (§   1042*)— Habmless 

Ebbob— Rulings  on  Pleadings. 

No  possible  prejudice  could  have  resulted 
from  striking  out  a  paragrapb  of  the  answer, 
where,  on  the  trial,  tne  court  admitted  all  the 
evidence  offered  by  defendants  on  the  issue 
thereby  raised. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4111;    Dec.  Dig.  $1042.*] 

8.  Evidence   (J   473*)— Opinion    Evidbncb— 

Conclusion  of  Witness. 

The  inferences  to  be  drawn  from  the  facts 
are  for  the  jury,  not  a  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {$  2220-2233 ;   Dec.  Dig.  {  473.*] 

4.  Evidence  (§  317*)— Heabsat— Bepobts. 

Reports  the  parties  had  received,  as  to  the 
extent  of  the  intoxication  of  another,  were 
properly  excluded  as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1174-1176 ;   Dec.  Dig,  J" 317.*] 

5.  Appeai.  and  Ebbob  (i  1042*)— Objections 
Below. 

Where,  notwithstanding  the  court  struck  a 
paragraph  of  the  answer,  it  admitted  evidence 
on  the  issue  thereby  raised,  if  defendants  wish- 
ed to  introduce  additional  evidence  on  that  point 
they  should  have  stated  to  the  court  that  they 
were  taken  by  surprise  by  its  action  in  changing 
its  ruling,  and  have  asked  for  a  continuance  or 
postponement  to  procure  such  additional  evi- 
dence, and,  not  having  done  so,  the  presumption 
is  that  they  introduced  all  the  witnesses  they 
could  obtain  on  that  issue,  and  they  cannot 
thereafter  complain. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  iS  4110-4114;  Dec.  Dig.  $ 
1042.*] 

6.  Dauaoks  (i  40*)— Bbkach  of  Contbact— 
PBorrrs. 

Plaintiff  contracted  to  saw  into  oak  bead- 
ing, for  so  much  a  cord,  timber  to  be  furnished 
by  defendants,  who  were  also  to  furnish  the 
machinery,  which  plaintiCE  was  to  purchase  &t 
the  cost  price  and  pay  for  by  allowing  50  cents 
a  cord  on  the  amount  earned  to  be  credited  every 
two  weeks,  title  to  the  machineir  to  remain  in 
defendants  until  paid  for.  Held,  that  plaintiff 
could  recover,  on  a  breach  by  defendants,  the 
profits  he  would  have  made  had  defendants  car- 
ried out  the  contract,  since  the  contract  being 
for  personal  services,  the  profits  must  have  been 
in  the  contemplation  of  the  parties  when  it  was 
made. 

[Ed.  Note.— For  other  cases.  Bee  Damages, 
Cent.  Dig.  Sg  7^-88;   Dec  Dig.  {  40.*] 

7.  Appeal   and    Erbob   (J    1001*)— Review- 
Questions  OF  Fact. 

A  verdict  Is  conclusive  npon  the  Supreme 

Court  where  there  is  any  evidence  to  support  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  IS  3922,  3928-3934  ;  Dec  Dig. 

I  1001.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;  Eugene  Lankford,  Judge. 


C.  F.  Greenlee,  for  appellants.  Manning  & 
Emerson,  for  appellee. 

HART,  J.  Thlfl  l8  an  action  on  contract 
brought  by  W.  W.  Oliver  against  F.  W.  Hur- 
ley and  3.  W.  Ross,  doing  business  under  the 
firm  name  of  Hurley  &  Ross,  to  recover  dam- 
ages for  profits,  which  be  alleges  be  was  pre- 
vented from  earning  by  the  defendants' 
breach  of  tbe  following  contract: 

"This  agreement,  made  this  eighth  day  of 
February,  1907,  by  and  between  Hurley  & 
Ross,  of  Brlnkley,  Monroe  county.  Ark.,  and 
W.  W.  Oliver  also  of  Brlnkley,  Monroe  comi- 
ty. Ark. 

"Wltnesseth  that:  In  consideration  of  the 
sum  of  $2.50  per  cubic  cord,  the  said  Oliver 
agrees  to  saw,  cull,  split,  sap,  and  stack  on 
yard  oak  heading;  said  work  to  be  done  in 
first  class  manner  In  every  respect,  same  as 
is  customary  at  Ross*  factory,  and  as  Hurley 
&  Ross  may  from  time  to  time  direct.  Tbe 
said  Hvirley  &  Ross  agree  to  furnish  the  ma- 
chinery to  do  said  work. 

"It  is  hereby  understood  that  tbe  said  Oli- 
ver is  to  purchase  said  machinery  from  Hur- 
ley &  Ross  at  Its  cost  price,  Including  freight 
and  expenses  of  getting  saws  in  place  to  saw, 
by  allowing  50  cents  per  cord  to  be  credited 
every  two  weeks  on  the  purchase  of  said  ma- 
chinery. 

"Hurley  &  Ross  agree  to  furnish  the  mon- 
ey every  two  weeks  to  pay  off  said  Oliver'a 
men  from  the  amount  due  said  Oliver  in  ex- 
cess of  the  50  cents  per  cord  credited  on 
purchase  price  of  the  machinery,  as  hereinbe- 
fore agreed.  Hurley  &  Ross  agree  to  fui^ 
nish  a  man  to  look  after  timber,  each  party 
to  this  contract  to  pay  one  half  of  this  tlm- 
berman's  wages. 

"Said  Oliver  agrees  to  keep  said  machin- 
ery in  good  repair  excepting  ordinary  wear 
and  tear,  and  to  furnish  all  supplies. 

"This  contract  to  be  effective  during  one 
year  beginning  with  this  date.  Now,  if 
the  said  Oliver  does  not  faithfully  perform 
his  part  of  within  contract.  It  is  agreed  he 
will  forfeit  to  Hurley  &  Ross  what  pay- 
ments may  have  been  made  on  said  machin- 
ery at  the  time  of  said  failure,  and  that  the 
machinery  is  the  property  of  said  Hurley  & 
Ross  until  fully  paid  for  by  said  Oliver  in  tbe 
manner  as  agreed  above. 

"Hurley  &  Ross, 
"Pr.  F.  W.  Hurley. 
"W.  W.  Oliver. 

"Fitch  Jones,  Witness." 

Defendants  admitted  making  the  contract, 
but  denied  having  committed  a  breach  there- 
of, and  denied  that  plaintiff  could  have  made 
any  profit  therefrom.    Among  other  defense*. 


*iror  otlier  cues  see  lame  topic  and  section  NUMBER  In  Dec.  A  Am.  Diss.  1907  to  date,  &  Reporter  Indexes 
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they  Interposod  the  following,  which  Is  called 
paragraph  6th : 

"Defendants  state  that  plaintiff,  after  en- 
tering Into  said  contract,  rendered  himself 
Incapable  of  the  duties  resting  upon  him,  by 
Its  terms,  by  becoming  Intoxicated  and  con- 
tinuing BO  on  Intoxicating  liquors,  his  con- 
dition being  such  that  a  reasonable,  prudent 
person  would  not  Intrust  one  In  such  con- 
dition with  control  and  management  of  his 
property." 

The  facts  briefly  stated  are  as  follows: 
Hurley  &  Ross  are  manufacturers  of  lumber 
at  Brlnkley,  In  Monroe  county.  Ark.  Oliver 
had  been  engaged  as  a  sawyer  of  tight  bar- 
rel heading  by  Hurley  &  Ross  and  their  pred- 
ecessors In  business  for  a  period  of  22  years. 
Hurley  &  Ross  made  an  examination  of  the 
oak  timber  supply  near  renter's  Bluff  In  In- 
dependence county.  Ark.,  and,  wishing  to  ob- 
tain this  timber  and  have  it  sawed  into 
heading,  made  the  contract  which  Is  the 
foundation  of  this  action.  Both  Oliver  and 
Hurley  &  Ross  believed  the  mill  could  be  op- 
erated without  a  line  shaft,  and  the  mill  was 
equipped  accordingly.  After  a  trial  this  was 
found  to  be  impracticable,  and  the  line  shaft, 
pulleys,  and  belts  were  ordered  and  directed 
to  be  shipped  to  renter's  Bluff  to  be  placed 
on  the  mill.  After  the  line  shaft  and  pul- 
leys had  arrived  and  were  put  In  their  prop- 
er place  for  the  operation  of  the  mill,  and 
about  the  time  the  belt  arrived,  but  before 
it  had  been  attached  to  the  mill.  Hurley 
&  Ross,  over  the  objections  of  Oliver,  took 
the  mill  out  and  moved  It  away.  They  claim 
that  they  did  this  on  account  of  the  con- 
tinued Intoxication  of  Oliver.  They  say.  he 
became  and  continued  intoxicated  to  such 
an  extent  as  to  render  It  unsafe  and  imprac- 
ticable to  leave  him  In  charge  of  the  mill. 
Oliver  says  they  moved  the  mill  because  they 
found  the  freight  rate  on  heading  from  rent- 
er's Bluff  was  too  high,  and  denies  that  he 
was  Intoxicated.  Oliver  claims  that  the 
average  run  of  the  mill  would  have  been  20 
days  per  month;  that  he  could  average  saw- 
ing 12  cords  per  day,  and  that  the  expenses  of 
running  the  mill  would  not  have  been  more 
than  $15  per  day.  Be  based  his  estimate  on 
his  past  experience  as  a  sawyer.  He  also 
testified  that  there  was  sufiBdent  timber  ac- 
cessible to  run  the  min  at  Penter's  Bluff  for 
one  year,  which  was  the  life  of  the  contract 
Hurley  &  Ross  adduced  testimony  tending  to 
show  that  his  profits  at  best  could  not  nave 
been  more  than  the  wages  of  a  sawyer,  which 
he  could  have  saved  by  doing  that  work 
himself.  Hurley  &  Ross  were  to  pay  for  the 
timber. 

There  was  a  Jury  trial  and  a  verdict  for 
plaintiff  In  the  sum  of  $1,000.  From  the  Judg- 
ment rendered  thereon,  the  defendants  have 
appealed. 

In  his  motion  for  a  new  trial  counsel  for 
defendants  set  out  numerous  assignments  of 
error,  but,  in  his  brief,  only  two  questions 
are  presented  for  our  determination,  and  the 


remainder  will  be  considered  as  waived  or 
abandoned. 

The  flrst  Is  that  the  court  erred  in  sustain- 
ing plalntifTs  motion  to  strike  paragraph  6 
from  defendant'9  answer  upon  the  ground 
that  the  same  constituted  no  defense  to  the 
cause  of  action  set  forth  In  the  complaint 

The  second  Is  that  the  court  erred  in  sub- 
mitting the  question  of  profits  as  the  meas- 
ure of  damages  to  the  Jury.  We  shall  con- 
sider them  In  the  order  named. 

1.  In  response  to  the  contention  of  coun- 
sel for  the  defendants  that  the  court  erred 
in  striking  out  paragraph  6  of  their  answer, 
counsel  for  plaintiff  say  that  all  legal  testi- 
mony offered  by  defendants  to  prove  the  al- 
legations made  In  paragraph  6  of  their  an- 
swer was  admitted  without  objection,  and 
that  this  amounted  to  a  reconsideration  by 
the  court  of  Its  former  ruling  In  striking  out 
that  paragraph.  In  the  case  of  Roach  v. 
Richardson,  84  Ark.  37,  104  B.  W.  538,  It  was 
held:  "Where,  without  objection  on  plain- 
tiff's part,  defendant  directed  his  evidence 
to  an  issue  not  raised  by  the  answer,  and 
the  trial  court  treated  the  Issue  as  thus  Join- 
ed, the  answer  will  be  treated  on  appeal  as 
amended  to  correspond  with  the  proof." 
Again  In  the  case  of  White  River  Ry.  Co.  v. 
Batesvllle  &  Winerva  Telephone  Ck).,  81  Ark. 
195,  98  S.  W.  721,  It  was  held:  "Appellant 
cannot  complain  because  the  court  refused  to 
permit  It  to  amend  its  answer,  If  the  court 
had  already  permitted  It  to  adduce  all  the 
testimony  bearing  upon  the  Issue  sought  to' 
be  raised  by  the  amendment." 

These  decisions  are  in  accord  with  the  uni- 
form holdings  of  the  court  on  this  subject, 
so  It  may  be  said  here  that  if  the  court  ad- 
mitted all  the  testimony  offered  by  the  de- 
fendants on  the  issue  raised  by  paragraph  6 
of  their  answer,  no  possible  prejudice  could 
have  resulted  to  them  from  Its  former  action 
In  striking  out  this  paragraph.  We  have 
made  a  careful  examination  of  the  record 
and  find  that  all  competent  evidence  on  the 
question  of  plaintiff's  intoxication,  or  of  his 
excessive  indulgence  in  intoxicating  liquors, 
that  was  offered,  was  admitted  without  ol>- 
Jectlon.  For  Instance,  Mr.  Hurley,  one  of  the 
defendants,  was  asked:  "Q.  Mr.  Hurley,  you 
stated  awhile  ago  that  you  didn't  want  Mr. 
Oliver  in  charge  of  the  mill  when  In  an  in- 
toxicated condition.  I  will  ask  you  if  you 
know  his  disposition  when  he  was  intoxi- 
cated. A.  Yes,  sir;  he  has  been  on  a  spree, 
and  would  stay  that  way  for  a  long  time, 
and  for  that  reason  I  was  afraid  on  account 
of  the  conditions  up  there.  He  had  started 
in  a  pretty  good  gait  and  I  was  afraid  to 
continue  him.  (Objection  to  the  pretty  good 
gait,  ask  that  It  be  excluded.)  Court:  That 
Isn't  proper  testimony."  Here  It  will  be  ob- 
served that  no  objection  was  made  to  Hurley 
stating  all  the  facts  within  his  knowledge 
as  to  the  nature  and  extent  of  plaintiff's 
Intoxication,  but  only  to  his  stating  his  con- 
clusions from  the  facts  to  the  Jury.    The  in- 
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reports  they  had  received  as  to  the  extent  of 
plaintllTB  Intoxication.  The  objection  was 
proper  because  such  testimony  would  be  hear- 
say eridence^  We  find  from  an  examination 
of  the  record  that  in  every  instance  where 
the  defendants  ofTered  competent  evidence 
on  the  question  of  plalntiflTg  Intoxication, 
It  was  admitted  without  objection.  As  we 
have  already  pointed  out,  this  amounted  to 
a  reconsideration  of  Its  former  ruling  by  the 
court,  and  If  the  defendants  wished  to  In- 
troduce additional  evidence  on  that  point, 
they  should  have  stated  to  the  court  that 
they  were  talcen  by  surprise  at  the  action  of 
the  court  in  changing  its  ruling,  and  should 
have  aslced  that  the  case  be  continued,  or  the 
trial  postponed,  for  the  purpose  of  allowing 
them  to  procure  the  attendance  of  addition- 
al witnesses  on  that  point.  Not  having  done 
so,  the  presumption  is  that  they  introduced 
all  the  witnesses  they  could  have  procured 
on  that  Issue,  and  they  cannot  now  complain. 
The  court  In  Its  Instructions  to  the  Jury 
based  the  right  of  recovery  upon  condition 
that  the  breach  of  the  contract  was  made 
"without  the  fault  of  the  plaintifT." 

2.  Was  a  loss  of  the  profits  on  account  of 
a  breach  of  the  contract  the  measure  of 
damages?  The  evidence  of  both  Hurley  and 
Oliver  shows  that  the  defendants  were  to 
furnish  or  pay  for  the  timber,  and  that  Oli- 
ver was  to  manufacture  it  Into  oak  heading 
for  a  stated  sum  per  cubic  cord.  Oliver  had 
worked  for  the  defendants  a  great  many 
years  as  a  sawyer.  His  particular  line  of 
sawing  was  tight  barrel  heading.  Hurley 
himself  testified  that  he  knew  the  profits 
that  could  be  made  by  Oliver  under  the  con- 
tract, and  that  they  would  consist  mainly. 
If  not  wholly,  of  the  fact  that  he  could  do 
his  own  sawing.  These  facts  and  as  well  the 
contract  Itself  shows  that  It  was  one  for  per- 
sonal services.  Hence  we  think  that  the 
profits  were  In  contemplation  of  the  parties 
when  the  contract  was  made.  This  view  Is 
strengthened  by  the  fact  that  the  contract 
provided  that  Hurley  &  Ross  were  to  fur- 
nish the  machinery  to  do  the  work,  and  that 
Oliver  was  to  purchase  said  machinery  at 
cost  price  and  to  pay  for  the  same  by  al- 
lowing 50  cents  per  cord  on  the  amount 
earned  to  be  credited  every  two  weeks  on 
the  purchase  price  of  said  machinery.  The 
contract  further  provided  that  the  machinery 
was  to  remain  the  property  of  Hurley  &  Ross 
until  paid  for.  In  the  case  of  Beekman 
Lumber  Oo.  v.  Klttrell,  80  Ark.  228,  96  S. 
W.  988,  it  was  held:  "Where  plaintiff  en- 
tered into  a  contract  to  perform  certain 
work  for  the  defendant,  which  he  was  pre- 
vented from  doing  by  the  fault  of  the  de- 
fendant, be  Is  entitled  to  recover  the  profits 


opinion  of  the  court,  said:  "The  rule  In  ret- 
erence  to  the  recovery  of  profits  is  thos  stat- 
ed In  a  recent  work:  'The  recovery  of  profits, 
as  In  the  case  of  damages  for  the  breach  d 
contracts  in  general,  depends  upon  whether 
such  profits  were  within  the  contemplation 
of  the  parties  at  the  time  the  contract  was 
made,  if  the  profits  are  such  as  grow  out 
of  the  contract  Itself,  and  are  the  direct 
and  Immediate  result  of  its  fulfillment,  thev 
form  a  proper  item  of  damages.'  13  Cyc. 
53,  64.  Such  damages  'must  be  certain 
both  In  their  nature  and  in  respect  to  the 
cause  from  which  they  proceed.  It  is  against 
the  policy  of  the  law  to  allow  profits  as 
damages  where  such  profits  are  ronotely 
connected  with  the  breach  of  contracts  al- 
leged, or  where  they  are  speculative,  rest- 
ing only  upon  conjectural  evldoice  or  the 
Individual  opinion  of  parties  or  witnesses.' 
13  Cyc.  53;  Spencer  Medicine  Ca  r.  Hall, 
78  Ark.  336,  93  S.  W.  985." 

The  language  of  the  learned  Judge  which 
follows  Is  especially  pertinent  as  an  applica- 
tion of  these  principles  to  the  facts  of  the 
present  case,  and  we  adopt  It  for  that  pur- 
pose. It  is  as  follows:  "Now,  in  this  case 
the  plaintiff  had  entered  Into  a  contract  to 
perform  certain  work  for  the  defendant, 
which  he  was  prevented  from  doing,  as  the 
Jury  found,  by  the  fault  of  the  defendant, 
and  we  are  of  the  opinion  that  the  profits 
which  the  evidence  makes  reasonably  certain 
that  plaintifT  would  have  made  had  defend- 
ant carried  out  its  contract  may  be  recover- 
ed." See,  also,  Ramsey  v.  Capshaw.  71  Ark. 
408,  75  8.  W.  479.  For  a  recent  application 
of  the  rule,  see  Blumenthal  &  Co.  ▼.  Bridges 
(Ark.)  120  S.  W.  074. 

The  contract  by  Its  terms  was  to  be  effec- 
tive one  year  from  its  date.  The  evidence 
adduced  by  the  plaintiff  tends  to  show  that 
he  had  had  long  experience  In  sawing  with 
a  mill  similar  to  the  one  named  in  the  con- 
tract under  consideration,  and  that  be  bad 
averaged  sawing  from  12  to  15  cords  per 
day.  His  testimony  also  showed  that  it 
could  be  run  on  an  average  of  20  days  per 
month.  The  price  of  the  heading  to  be  re- 
ceived by  the  plalntlfit  was  fixed  by  the  con- 
tract, and  the  cost  of  manufacturing  the 
heading  was  testified  to  by  plaintiff  and  his 
witnesses.  While  this  testimony  was  con- 
tradicted by  that  of  the  defendants,  it  is  not 
our  province  to  pass  upon  the  weight  of  the 
testimony.  The  verdict  of  the  Jury  is  con- 
clusive upon  us.  If  there  is  any  evidence  to 
warrant  It  It  is  sufficient  to  say  that  the 
verdict  Is  sustained  by  the  evidence. 

We  find  no  prejudicial  error  in  the  record, 
and  the  Judgment  will  be  aflbmed. 
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DOUGLASS  T.  STATE. 
(Sapreme  Court  of  Arkaasas.     Oct  4,  1009.) 

1.  Cbiminai.  Law  (8  564*)— Vkn0B— CiKcmt- 
BTANTiAL  Evidence. 

The  venue  of  the  crime  charged  may  be 
proved  by  circumstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  }  1279;   Dec.  Dig.  S  564.*] 

2.  LaBCERT  (J  61*)— VKMUB— EVIDKNCB— Stw- 
FICIENCT. 

On  a  trial  for  horse  theft  the  evidence  that 
the  horse  at  the  time  it  was  missed  ranged  in 
the  county  in  which  the  indictment  was  found, 
and  that  it  was  found  in  possession  of  accused 
10  or  12  miles  distant  in  the  same  county,  was 
Bufficient  to  justify  a  finding  that  the  home  was 
stolen  in  that  county. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  }  159 ;    Dec.  Dig.  {  61.*] 

3.  Larcent  (8  3*)— Elements— Felonioxtb  In- 
tent. 

To  conatitnte  larceny,  the  taking  must  be 
4one  with  a  felonious  intent. 

[Ed.  Note. — For  other  cases,  see  Larceny,  Cent, 
Dig.  8S  3-10;   Dec.  Dig.  8  8.*] 

4.  Labcent  (8  64*)— Possession  or  Becentlt 
Stolen  PitoPEBTr— Effect. 

The  taking  of  the  property  and  its  posses- 
sion is  not  sufficient  in  itself  to  sustain  a  con- 
viction of  larceny  thereof,  but  the  possession  of 
property  recently  stolen  raises  a  presumption 
of  guilt,  and  is  a  link  in  the  evidence  against 
accused,  and  when  that  possession  is  unexplain- 
ed, it  is  a  further  link  in  the  evidence  for  the 
jury  to  consider. 

[Ed.  Note,— For  other  cases,  see  Larceny, 
Cent  Dig.  88  170-178;    Dec.  Dig.  8  64.*] 

5.  Labcent  (8  64*)— Pboof  of  Posbebsion  of 
Stolen  Pbopebtt— Effect. 

That  accused  In  possession  of  stolen  prop- 
erty made  a  distinct  assertion  of  ownership  is 
evidence  that  he  intended  to  convert  it  to  his 
own  use,  but  where  his  claim  is  made  honestly 
and  in  good  faith,  be  cannot  be  convicted  of 
larceny  because  of  the  absence  of  a  felonious 
intent,  but  where  his  explanation  of  his  posses- 
sion and  bis  claim  of  ownership  involve  a  false- 
ly disputed  identity  or  is  based  on  fabricated 
testimony,  the  inference  of  bis  guilt  is  strength- 
ened, and  his  complicity  in  the  larceny  is  suffi- 
ciently established. 

[Ed.    Note. — For   other    cases,    see    Larceny, 
Cent  Dig.  88  170-178;    Dec.  Dig.  8  64.*] 
«.  Cbiminal  Law  (88  741-743*)— Weight  of 

Evidence — Cbedibilitt  of  Witnesses. 
The  jury  is  the  sole  Judge  of  the  weight 
of  the  evidence  and  the  credibility  of  accused 
and  his  witnesses  testifying  in  his  behalf. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  88  1138,  1705-1728;  Dec.  Dig. 
88  741-743,*] 

7.  Labcent  (8  55*)— Evidence— Sufficienct. 
Evidence  held  to  sustain  a  conviction  of 
horse  theft. 

[ESd.  Note.— For  other  cases,  see  Larceny,  Dec. 
Dig.  8  55.*] 

&  Cbiminai.  Law  (88  941,  943*)— New  Tbiai. 

—Newly  Dibcovebed  Evidence. 

Newly  discovered  evidence,  merely  cumula- 
tive of  the  evidence  of  accused,  or  simply  con- 
tradictory of  testimony  of  the  state,  does  not 
jnstify  a  new  triaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  2328,  2333;  Dec.  Dig.  88 
941,  943.*] 

Appeal  from  Circalt  Court,  Miller  County ; 
George  W.  Hays,  Judge. 


Cato  Douglass  was  convicted  of  horse 
theft,  and  he  appeals.    Affirmed. 

Pratt  P.  Bacon,  for  appellant.  Hal  U 
Norwood,  Atty,  Gen,,  and  C.  A.  Cunningham, 
Asst  Atty,  Gen,,  for  the  State. 

FBAUENTHAL,  J.  The  defendant,  Cato 
Douglass,  was  tried  upon  an  Indictment  char- 
ging him  with  the  larceny  of  a  horse,  and  the 
Jury  returned  a  verdict  of  guilty  and  assess- 
ed his  punishment  at  one  year  in  the  pen- 
itentiary. He  seeks  a  reversal  of  this  con- 
viction upon  the  following  grounds:  (1)  Be- 
cause the  venue  was  not  proved ;  (2)  because 
the  evidence  la  not  sufficient  to  sustain  the 
verdict;  and  (3)  because  of  newly  discov- 
ered evidence. 

The  evidence  tended  to  prove  that  the 
horse,  that  the  defendant  Is  charged  with 
having  stolen,  was  the  property  of  W,  M, 
Paup;  that  It  was  permitted  to  run  on  the 
range  near  what  was  called  Clear  Lake  in 
Miller  county.  Ark.,  and  that  it  was  last 
seen  at  that  place  in  May,  1908.  Shortly . 
after  that  there  was  an  overflow  in  that  por- 
tion of  the  county,  and  either  Just  before,  or 
during  the  time  of,  this  overflow,  the  horse 
disappeared.  The  overflow  continued  until 
July  following,  and  the  horse  was  next  found 
in  October  or  November,  1908,  in  the  pos- 
session of  the  defendant  near  the  locality 
called  Lost  Prairie  in  Miller  county,  'and 
about  10  or  12  miles  from  the  range  where 
the  horse  had  been  accustomed  to  run. 
When  found  in  the  possession  of  the  defend- 
ant, the  mane  of  the  horse  had  been  cut  off, 
his  tail  pulled  out,  and  he  had  been  altered, 
and  branded  dimly  on  the  shoulder ;  and  all 
this  had  been  done  after  the  horse  bad  dis- 
appeared from  the  range  In  Hay.  The  de- 
fendant claimed  to  be  the  owner  of  the 
horse,  and  that  he  bad  owned  him  from  the 
time  he  was  foaled.  A  number  of  witnesses 
testified  on  the  part  of  the  state  that  the 
horse  was  the  property  of  Paup,  and  had 
disappeared  in  May;  and  a  number  of  wit- 
nesses testified  on  behalf  of  the  defendant 
that  the  horse  was  the  property  of  the  de- 
fendant, and  raised  by  him.  One  of  the 
witnesses  testified  that  when  he  discovered 
the  horse  In  the  possession  of  defendant  in 
the  fall  of  1008  and  told  him  In  effect  that 
it  was  Paup's  horse,  the  defendant  became 
angered  at  him  and  made  demonstration  to 
fight  him.  It  Is  not  deemed  necessary  to 
give  any  further,  or  in  any  detail,  the  va- 
rious facts  and  circumstances  adduced  in 
evidence;  and  the  above  only  presents  the 
general  nature  of  the  case  made  out  against 
the  defendant  The  question  as  to  whether 
the  testimony  relating  to  the  claim  of  ovni- 
ershlp  made  by  defendant  was  bona  fide  or 
fabricated  was  peculiarly  within  the  prov- 
ince of  the  Jury  to  determine,  and  we  can- 
not say  that  all  the  facts  and  circumstances 
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It  iB  urged  by  the  defendant  that  the 
venue  of  the  offense  In  Miller  county  is  not 
proved.  It  has  been  held  by  this  court  that 
the  venue  of  the  crime  may  be  proved  by  cir- 
cumstantial evidence,  and  need  not  be  prov- 
ed by  direct  evidence;  and  that  it  may  be 
proved  by  a  preponderance  of  the  evidence. 
Bloom  V.  State,  68  Ark.  336,  58  S.  W.  41; 
Wilson  V.  State,  62  Ark.  497,  36  S.  W.  842, 
54  Am.  St  Rep.  303;  Wilder  v.  State,  29 
Ark.  293. 

The  testimony  in  this  case  tends  to  show 
that  the  horse  ranged  In  Miller  county  near 
Clear  Lake  when  It  was  missed,  and  that 
afterwards  it  was  found-  In  the  possession 
of  the  defendant  about  10  or  12  miles  dis- 
tant in  Miller  county.  This  was  sufficient 
evidence  to  Justify  a  finding  that  the  horse 
was  taken,  driven,  or  carried  away  in  Mil- 
ler county.  It  is  contended  on  behalf  of  the 
defendant  that  there  is  not  sufficient  evi- 
dence to  sustain  the  conviction  herein  for 
the  reason  that  the  evidence  does  not  show 
a  felonious  and  criminal  Intent  on  the  part 
of  the  defendant  It  is  urged  that  the  de- 
fendant claimed  the  property  as  his  own,  and 
even  if  he  was  mistaken  in  that  claim  of 
ownership,  his  possession  of  the  property 
would  not  be  sufficient  evidence  of  a  crim- 
inal intent  to  steal.  This  Is  true  If  his  claim 
of  ownership  was  made  In  good  faith.  In 
order  to  constitute  larceny  the  taking  must 
be  done  with  a  felonious  intent;  the  taking 
of  the  property  and  Its  possession  is  only  a 
fact,  and  in  itself  It  is  not  sufficient  to  raise 
a  presumption  of  a  guilty  intent ;  and  stand- 
ing alone  it  would  not  be  sufficient  to  sus- 
tain a  conviction  of  larceny.  Mason  v.  State, 
32  Ark.  238;  Gooch  v.  State,  CO  Ark.  5,  28 
S.  W.  510;  Sutton  v.  State,  67  Ark.  155,  53 
S.  W.  890;  Jones  v.  State,  85  Ark.  360,  108 
S.  W.  223.  But  the  possession  of  property 
recently  stolen  does  raise  a  presumption 
tending  towards  guilt,  and  is  a  link  in  the 
evldrace  against  the  accused,  and  when  that 
possession  is  unexplained  it  is  a  further  link 
in  the  evidence  of  guilt  against  the  accused 
to  go  to  a  Jury  for  its  consideration.  Boykin 
V.  State,  34  Ark.  443;  Blankenship  v.  State, 
56  Ark.  244,  18  S.  W.  54 ;  Denmark  v.  State, 
58  Ark.  576,  25  S.  W.  867;  Gunter  v.  State, 
79  Ark.  432,  96  S.  W.  181,  116  Am.  St  Rep. 
85.  When  the  stolen  property  is  found  in 
the  possession  of  the  accused,  and  he  makes 
a  distinct  assertion  of  title  and  ownership 
thereto,  it  is  evidence  that  he  intended  to 
convert  the  same  to  his  own  use,  and  to  de- 
prive the  owner  thereof.  If  he  makes  an  ex- 
planation of  his  possession  by  claiming  to  be 
the  owner  thereof,  then  the  question  to  be 
determined  la  whether  such  claim  of  owner- 
ship is  made  honestly  and  in  good  faith.  If 
It  is  made  honestly  and  in  good  faith,  then 


the  possession  and  the  claim  of  ownership 
of  the  property  "involves  a  falsely  disputed 
identity  or  is  based  on  fabricated  testimony, 
then  the  Inference  of  his  guilt  Is  strengthen- 
ed," and  his  complicity  in  the  larceny  is 
sufficltotly  established.  Shepherd  v.  State, 
44  Ark.  30;  Wharton's  Criminal  Evidence 
(8th  Ed.)  {  758. 

In  the  case  at  bar  the  defendant  claimed 
to  own  the  horse  and  to  have  owned  and 
been  in  possession  of  it  from  the  time  It  was 
foaled;  and  he  introduced  a  number  of  wit- 
nesses, who  testified  in  accord  with  him.  If 
this  testimony  is  true,  the  defendant  Is  not 
guilty.  But  If  this  testimony  Is  fabricated 
and  false,  then  it  not  only  sustains  the  con- 
tention of  the  state  that  the  horse  was  own- 
ed by  Paup,  but  It  further  sustains  the  con- 
tention that  the  defendant  bad  the  felonious 
intent  to  wrongfully  convert  the  same  to  bis 
own  use  and  to  deprive  the  true  owner  there- 
of. These  witnesses  appeared  before  the 
jury,  and  all  the  facts  and  circumstances  of 
this  case  were  detailed  ttefore  them.  It  was 
peculiarly  their  province  to  pass  upon  these 
questions,  and  this  they  have  done.  In  the 
course  of  its  instructions  the  lower  court 
said  to  the  Jury :  "Gentlemen  of  the  Jury,  if 
you  find  from  the  evidence  In  this  case  that 
this  was  the  property  of  Mr.  Panp,  but  that 
this  party  took  this  horse  through  an  honest 
mistake  believing  that  It  was  his  property, 
though  you  may  believe  that  it  was  the 
property  of  Mr.  Paup,  then  you  should  ac- 
quit the  defendant" 

The  Jury  was  the  Judge  of  the  credibility 
of  defendant  and  the  witnesses  who  testified 
in  his  behalf.  To  their  testimony  the  Jury 
did  not  give  credence.  The  Jury  must  have 
found  that  the  horse  was  the  property  of 
Paup ;  that  the  defendant  took  the  horse  and 
carried  it  away,  and  did  not  raise  It  as  he 
claimed ;  that  he  did  not  take  it  tbroagh  anv 
mistake,  but  that  he  set  up  a  false  claim  of 
ownership  knowingly,  and  fabricated  testi- 
mony to  sustain  that  false  claim.  We  have 
examined  the  evidence  and  we  cannot  say 
that  there  is  not  sufficient  evidence  to  sus- 
tain that  finding  of  the  Jury.  It  follows. 
therefore,  that  there  is  sufficient  evidence 
to  sustain  the  verdict 

It  is  contended  by  the  defendant  that  since 
the  trial  of  the  cause  he  discovered  certain 
evidence  material  to  his  defense.  But  this 
evidence  Is  wholly  and  entirely  cnmnlatlve 
to  that  introduced  by  him,  or  simply  con- 
tradictory of  certain  testimony  on  the  part 
of  the  state;  and,  therefore.  It  Is  not  raffi- 
cient  ground  for  a  new  trial.  White  ▼.  State, 
17  Ark.  404;  Wallace  v.  State,  28  Ark.  5S1: 
Campbell  v.  State,  38  Ark.  498;  Walkw  t. 
State,  39  Ark.  221;  Redman  ▼.  State.  40 
Ark.    445;    Foster   t.    State,   45    Ark.    328; 


Ark.) 


WALKER  V.  STATE, 


926 


Hudspeth  v.  State,  55  Ark.  324,  18  S.  W.  183 ; 
Maxey  v.  State,  66  Ark.  523,  52  S.  W.  2; 
JoneB  V.  State,  72  Ark.  404,  80  S.  W.  1088. 
A  great  number  of  witnesses  appeared  and 
testified  In  this  case  both  on  the  part  of  the 
prosecution  and  of  the  defense.  Every  fact 
and  phase  of  the  case  was  testified  to  bjr  nu- 
merous witnesses,  and  this  alleged  newly  dis- 
covered evidence  could  shed  no  further  light 
on  the  case.  The  defendant  has  had  a  full 
and  fair  trial  and  we  cannot  say  that  the 
verdict  of  the  Jury  is  not  sufficiently  sus- 
tained by  the  evidence. 
Judgment  affirmed. 

BATTLE,  J.,  not  participating,  absent. 


WALKER  V.  STATa 
(Supreme  Court  of  Arkansas.    Oct.  4,  1909.) 

1.  CBnnKAL  Law  (§  1151*)— Continuances- 
Discbetion— Appeal. 

Refusal  of  a  continuance  will  not  be  re- 
viewed in  the  absence  of  manifest  abuse  of 
discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {{  3045-3049;    Dec.  Dig.  i  1151.*] 

2.  Cbikinai.  Law  ({  590*)— Continuances- 
Want  or  Prepabation. 

Defendant  killed  deceased  April  24.  1899, 
and  was  indicted  for  murder  on  May  1st  fol- 
lowing, bis  trial  being  set  for  May  2Gth,  when 
he  applied  for  a  continuance  on  the  ground  that, 
because  of  bis  own  sickness,  and  the  illness  of 
one  of  his  attorneys  and  business  engagements 
of  the  other,  sufficient  preparation  for  trial 
could  not  be  made.  The  manner  in  which  de- 
fendant had  been  unable  to  prepare  bis  defense 
was  not  shown,  nor  did  it  appear  that  he  was 
unable  to  procure  or  to  name  any  witness  to 
his  counsel  whose  testimony  was  material.  Only 
one  witness  saw  the  killing,  and  he  testified  at 
the  trial,  and  defendant,  in  testifying  in  his 
own  behalf,  admitted  the  killing.  Ueld,  that 
the  denial  of  the  continuance  was  not  an  abuse 
of    discretion. 

[Ed.  Note.— For  other  oases,  see  Criminal  Law, 
Cent.  Dig.  H  1316,  1317 ;   Dec.  Dig.  $  500.*J 

S.  Cbiminai,  Law  (I  1106*)— Appeal— Preju- 
dice—Change  or  Venue— Denial. 

Where,  according  to  the  undisputed  testi- 
mony, accused  was  guilty  of  murder  in  the  sec- 
oad  degree,  and  jud^ent  was  modified  on  ap- 
peal so  that  he  received  the  lowest  punishment 
authorized  for  the  offense,  he  was  not  prejudiced 
by  the  court's  denial  of  a  change  of  venue. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  i  1166.*1 

4.  Criminal  Law  (§  829*)— Trial— Refusal 

OF  Request. 

It  was  not  error  to  refuse  a  request  to 
charge  on  reasonable  doubt  and  the  appearance 
of  danger,  fully  covered  by  instruction  given. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  2011 ;    Dec.  Dig.  {  829.*] 


5.  Criminal  Law  (g  Se6*)—VEBDICT— Miscon- 
duct 0»  J0RT  —  PUNISHUENT  —  IMPRISON- 
MENT BT  Lot. 

It  was  error  for  the  jury,  after  finding 
defendant  guilty  of  murder  in  the  second  de- 
gree to- fix  the  term  of  imprisonment  by  lot. 

[Ed.  Note. — For  other  cases,  see  Criminal  Iaw, 
Dec.  Dig.  {  866.*] 

6.  Criminal  Law  (§  1184*)— Appeai,— Modi- 
ncATioN  OF  Sentence. 

Where,  on  appeal  from  a  conviction  of  mur- 
der in  the  second  degree,  it  appeared  that  the 
jury,  after  finding  defendant  guilty,  erroneously 
fixing  his  term  of  imprisonment  at  17  years  in 
penitentiary  by  lot,  the  court  on  appeal,  at  the 
state's  suggestion,  could  cure  the  error  by  re- 
ducing the  sentence  to  5  years,  the  lowest  pun- 
ishment prescribed  for  murder  in  the  second 
degree. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec,  Dig.  {  1184.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;    Eugene  Lank  ford.  Judge. 

Joe  Walker  was  convicted  of  murder  la 
the  second  degree,  and  he  appeals.  Modi- 
fled  and  affirmed. 

Thomas  &  Lee,  for  appellant  Hal  L.  Nor- 
wood, Atty.  Gen.,  and  C.  A.  Cunningham, 
Asst.  Atty.  Gen.,  for  the  State, 

HART,  J,  Joe  Walker  was  Indicted  by  the 
grand  Jury  of  Monroe  county  for  the  crime 
of  murder  in  the  first  degree.  He  was  tried 
before  a  jury,  and  found  guilty  of  murder 
In  the  second  degree;  his  punishment  being 
assessed  at  a  term  of  17  years  in  the  state 
penitentiary.  He  has  duly  prosecuted  an  ap- 
peal to  this  court. 

On  the  20th  day  of  April,  1909,  the  de- 
fendant, Joe  Walker,  shot  and  killed  Tom 
Walker  in  Monroe  county.  Ark.  The  weapon 
used  was  a  shotgun,  loaded  with  No.  2  buck 
shot.  About  a  week  before  the  killing  oc- 
curred the  defendant  had  had  some  bard 
words  with  his  wife  in  regard  to  him  correct- 
ing her  son,  Oliver  Stephens.  On  account  of 
their  trouble  about  her  boy,  who  was  10 
years  old,  the  defendant's  wife  moved  away 
from  his  house.  The  deceased  and  Joel  Ste- 
phens at  her  request  assisted  her  in  moving. 
On  the  morning  of  the  killing  the  defendant 
went  to  the  place  In  the  neighborhood  where 
his  wife  had  removed  to  visit  her.  When 
he  went  in,  he  heard  Tom  Walker  say  to  her 
that  she  need  not  be  afraid  of  anybody.  He 
spoke  to  them  both.  Tom  Walker  then  went 
out  on  the  fence  and  sat  there  awhile.  He 
then  stepped  back,  and  sat  down  on  a  log 
in  front  of  the  house.  While  in  the  house 
he  was  told  that  Tom  Walker  was  going  to 
kill  him.  The  defendant  stayed  In  the  house 
about  1%  hours.  The  facts  In  regard  to  the 
killing  as  testified  to  by  the  defendant  are 
as  follows:  "I  picked  up  my  gun;  told  the 
chaps  good-bye;  kissed  her  and  the  chaps, 
too;  told  her  I  wanted  her  to  come  back 
borne;  walked  out  of  the  house  on  the  steps; 
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X  aiani:  Know  om  wnac  ne  waniea  lo  apolo- 
gize to  me  for  the  way  he  had  treated  me; 
started  on  out  there ;  started  to  set  down  on 
the  log  with  him,  and  he  said,  'You  needn't 
bring  your  God  d — ^n  gun  here,  you  God  d — b 
son  of  a  bitch.'  He  got  up ;  probably  he  made 
a  step  or  so  coming  toward  me  with  his  knife 
in  his  hand.  'You  God  d — n  son  of  a  bitch, 
I  ain't  afraid  of  you.'  I  Just  put  my  gun 
up  that  way  and  flred;  didn't  put  It  to  my 
shoulder.  When  I  flred,  he  fell  back  over 
the  log,  turned  on  his  left  side.  I  looked  at 
him ;  didn't  know  where  It  hit  him ;  thought 
he  was  going  to  get  up ;  he  turned  over.  I 
then  went  back  tlie  way  I  come;  went  to 
where  Bob  Connell  was  In  the  field;  told 
him  what  had  occurred;  didn't  go  home  at 
all.  Then  went  to  the  sheriff  and  surren- 
dered." Defendant  further  testified  that 
Tom  Walker  was  about  10  feet  away  when 
he  was  shot;  that  he  raised  up  off  of  the 
log,  made  one  step  forward  In  a  stooping 
position,  and  then  the  gun  was  fired  and 
blew  him  back  over  the  log.  The  defendant's 
stepson,  Oliver  Stephens,  was  the  only  other 
person  who  saw  the  killing.  He  was  a  witness 
for  the  state,  and  detailed  the  circumstances 
leading  up  to  the  killing  substantially  the 
same  as  the  defendant  He  testified  that 
Tom  Walker  was  sitting  on  the  log  whittling 
when  he  was  shot, -and  that  he  fell  over  the 
log  backwards. 

Cktunsel  for  defendant  first  assigns  as  er- 
ror the  refusal  of  the  court  to  grant  their 
motion  for  a  continuance.  It  is  well  settled 
that  continuances  are  largely  In  the  discre- 
tion of  the  court,  and  that  discretion  will  not 
be  controlled,  unless  there  Is  a  manifest 
abuse  of  It  Rucker  v.  State,  77  Ark.  23,  90 
S.  W.  151;  Puckett  v.  State,  71  Ark.  62, 
70  S.  W.  1041,  and  cases  cited.  The  motion 
for  a  continuance  in  this  case  sets  np  that 
the  killing  occurred  on  the  24th  day  of  April, 
1909 ;  that  the  defendant  immediately  sur- 
rendered himself  Into  custody,  and  was  plac- 
ed In  Jail,  where  he  remained  until  the  date 
of  trial ;  that  the  circuit  court  convened  on 
the  24th  day  of  April,  1909 ;  that  ae  was  In- 
dicted for  murder  in  the  first  degree,  and 
on  the  12th  day  of  May,  1909,  the  case  was 
set  for  trial  on  May  26,  1909 ;  that  since  the 
killing  the  defendant  has  been  confined  in 
Jail,  and  has  been  sick  most  of  the  time ;  that 
during  a  part  of  the  time  one  of  his  attor- 
neys has  been  sick,  and  the  others  are  oc- 
cupied with  business  engagements  made  pri- 
or to  their  employment  in  this  case ;  that  on 
this  account  prefer  preparation  for  the  de- 
fense could  not  be  made.  Testimony  was  in- 
troduced and  heard  by  the  court  in  support 
of  his  motion,  and  by  the  state  to  controvert 
the  testimony  In  regard  to  defendant's  sick- 
ness.   It  was  not  shown  In  what  manner  de- 


one  eyewitness  saw  tne  Killing,  ana  ne  tes- 
tified at  the  trial.  The  defendant  testified  In 
his  own  behalf,  and  admitted  the  killing. 
It  Is  not  shown  that  he  was  deprived  of  any 
evidence  which  might  possibly  have  secured 
him  an  acquittal,  and  we  cannot  say  that 
the  court  abused  its  discretion  in  not  grant- 
ing his  motion  for  a  continuance. 

Counsel  for  defendant  next  insist  that  the 
court  erred  in  not  granting  their  motion  for 
a  change  of  venue.  They  contend  that  the 
court  arbitrarily  refused  to  grant  the  mo- 
tion, upon  proper  application  therefor,  and 
that  the  refusal  falls  within  the  rule  an- 
nounced In  Ward  v.  State,  68  Ark.  466,  60 
S.  W.  31,  and  other  cases  in  this  court  where 
it  is  held  that  it  Is  error  arbitrarily  to  refuse 
to  grant  a  change  of  venue  asked  by  the  de- 
fendant upon  the  ground  that  the  conrt 
knows  that  defendant  can  get  a  fair  and  im- 
partial trial  in  the  county.  No  prejudice 
could  have  resulted  to  the  defendant  from 
the  refusal  of  the  court  to  grant  his  motion 
for  a  change  of  venue ;  for,  according  to  the 
undisputed  testimony  In  the  case,  which  Is 
above  abstracted,  he  was  guilty  of  murder 
In  the  second  degree.  See  Duncan  v.  State, 
49  Ark.  530,  6  S.  W.  164.  As  the  Judgment 
win  be  modified  to  the  extent  of  giving  him 
the  lowest  punishment  therefor  for  the  rea- 
sons hereinafter  given,  no  prejudice  resulted 
to  him.  Jones  v.  State,  88  Ark.  579,  115  S. 
W.  166;  Warren  v.  State,  88  Ark.  322,  114 
S.  W.  705;  Hamby  v.  State,  72  Ark.  623,  83 
8.  W.  322. 

Counsel  for  defendant  complains  that  the 
court  erred  in  not  giving  certain  instmc- 
tions  asked  by  them  on  the  sobject  of  rea- 
sonable doubt  and  the  appearance  of  danger. 
It  is  not  necessary  to  set  out  these  instruc- 
tions or  to  discuss  them,  for  these  questions 
were  fully  covered  by  other  instructions  giv- 
en by  the  court 

Counsel  for  defendant  also  complains  that 
Oliver  Stephens  was  permitted  to  detail  a 
conversation  had  between  the  deceased  and 
the  wife  of  the  defendant  in  the  absence  of 
the  defendant.  An  examination  of  the  rec- 
ord does  not  bear  out  their  contention,  bnt 
expressly  shows  that  he  was  not  permitted 
to  detail  the  conversation,  but  only  to  state 
that  on  the  morning  of  the  killing  the  de- 
ceased came  to  where  his  mother  was  staying 
to  see  'jer  about  a  rent  note. 

The  record  shows  that  the  Jnry  found  the 
defendant  guilty  of  murder  in  the  second  de- 
gree, but  decided  his  term  of  imprison- 
ment by  lot.  The  Attorney  General  confess- 
es that  this  was  error,  but  urges  that  this 
did  not  affect  the  finding  of  the  Jury  that 
the  defendant  was  guilty  of  murder  In  th* 
second  degree,  and  furnishes  no  reason  why 
the  verdict  in  that  respect  should  I>e  set 
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aside.  The  Attorney  General  asks  that  the 
precedent  made  in  the  case  of  WiUlamB  t. 
State,  66  Ark.  264,  50  S.  W.  617,  a  precisely 
similar  case,  be  followed,  and  that  the  sen- 
tence be  remitted  to  6  years,  the  lowest  pnn- 
Ishment  for  murder  In  the  second  degree. 
Because  the  defendant  might  hare  been  prej- 
ndiced  by  this  method  of  arriving  at  the  term 
of  imprisonment,  this  will  be  done. 

It  is  therefore  ordered  that  the  Judgment 
be  modified  so  as  to  allow  the  sentence  to 
stand  for  5  years'  imprisonment  only,  and 
that  the  Judgment  so  modified  be  afiirmed. 


WARE  v.  STATE. 
(Supreme  Court  of  Arkansas.    Oct.  11,  1009.) 

1.  CRnaNAL  Law  (J  876*)— Bvidencb— Chab- 
ACTEB  or  Accused. 

The  prosecution  cannot  resort  to  accused's 
bad  character  as  a  circumstance  from  which  to 
infer  guilt. 

[Bd.    Note. — For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  M  836-843 ;   Dec.  Dig.  {  376.*] 

2.  Gbikirai.  Law   ({  877*)  —  BviDincs— Ac- 
cused's Good  Chabaoteb. 

Accused  may  offer  in  his  defense  evidence 
as  to  his  good  character. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  S§  836-840;   Dec  Dig.  {  377.*] 

3.  Cbiminal  Law  (§  380*)— Evidbncb— Chab- 

ACTEB  or  ACCnSED — HOllICIDE. 

In  a  prosecution  for  homicide,  defendant 
claimed  that  in  an  altercation  with  deceased 
over  his  illicit  relations  with  defendant's  wife 
defendant  shot  deceased  in  self-defense.  The 
state  introduced  evidence  that  defendant  had 
illicit  relations  with  deceased's  daughter  which 
were  wholly  unknown  to  deceased.  Held,  that 
the  evidence  of  the  state  was  not  admissible  to 
show  the  bad  character  of  defendant. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  {§  843,  845;  Dec.  Dig.  i  380.*] 

4.  Cbimiitai.  Law  (S  369*)— Evidence— Otheb 
OrrBNSES. 

Nor  was  such  testimony  admissible  to  prove 
one  offense  by  showing  another,  as  there  was  no 
connection  between  them. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent  Dig.  S§  822-824;  Dec  Dig.  i  369.*] 

5.  Cbiminai,  Law  (8  369*)- Evidence— Rais- 
INO  Anotheb  Issue. 

Such  testimony  was  also  inadmissible  be- 
caaseit  raised  another  and  different  issue  than 
tliat  presented  by  the  indictment  wbich  would 
call  for  the  introduction  of  other  evidence. 

[X!d.    Note. — For   other    cases,    see    Criminal 
Law,  Cent  Dig.  {g  822-824;  Dec  Dig.  {  369.*] 

6.  Cbimiwai,  Law  (§  880*)— Bvidehce— Good 
C^ABACTEB— Rebuttal. 

Such  testimony  conld  not  l>e  made  admis- 
sible by  the  fact  that  defendant  after  its  in- 
troduction offered  evidence  to  show  his  good 
character,  since  the  evidence  was  not  limited  to 
general  reputation,  but  related  solely  to  a  spe- 
cific act 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  H  843,  845;  Dec.  Dig.  g  380.*] 

7.  WmrassES  (g  337*)— Defendant  as  Wrr- 

ITESS— IKFKACHMENT. 

Nor  was  such  testimony  admissible  to  im- 
peach defendant  who  was  a  witness  for  himself. 


since  impeaching  evidence  coming  from  the  state 
must  go  to  his  general  character. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  gg  1129-1148;    Dec  Dig.  g  337.*] 

8.  Cbiminal  Law  (g  1169*)— Habioxss  Bb- 

BOB— AOHISSION  OF  EVIDENCE. 

The  evidence  in  the  case  not  showing  con- 
clusively that  defendant  was  not  acting  in  self- 
defense,  the  admission  of  such  incompetent  evi- 
dence tended  to  disparage  his  testimony  relat- 
ing thereto,  and  was  therefore  prejudicial. 

[ESd.  Note. — For  other  cases,  see  Criminal 
Law,   Cent  Dig.   gg  3137-^143;    Dec  Dig.   g 

9.  Cbiminai.  Law  (g  1169*)— Habjilbss  Ebbob 
— Aduibsion  of  Evidence. 

In  a  case  where  the  uncontroverted  testi- 
mony shows  that  the  defendant  is  guilty  of  the 
degree  of  crime  of  wbich  he  is  convicted,  the  er- 
ror in  permitting  incompetent  testimony  is  not 
prejudicial  to  accused,  but  if  the  facts  are  dis- 
puted and  it  the  proof  is  controverted,  then  that 
view  of  the  testimony  most  favorable  to  defend- 
ant should  be  taken,  and,  if  then  the  incompe- 
tent testimony  would  have  a  tendency  to  dis- 
parage this  controverting  evidence,  its  admis- 
sion would  be  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent   Dig.  gg   3137-3143;    Dec   Dig.   g 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty;   Geo.  W.  Hays,  Judge. 

Mose  Ware  was  convicted  of  Tolnntarjr 
manslaughter,  and  he  appeals.  Reversed 
and  remanded  for  new  trial. 

C.  L.  Poole,  Thornton  &  Thornton,  and 
Davis  &  Pace,  for  appellant.  Hal  L.  Nor- 
wood, Atty.  Gen.,  C.  A.  Cunningham,  Asst 
Atty.  Gen.,  for  the  State. 


FRAUENTHAL,  J.  The  defendant,  Mose 
Ware,  was  tried  In  the  Calhoun  circuit  court 
upon  an  indictment  charging  him  with  the 
crime  of  murder  In  the  first  degree  by  kill- 
ing one  Craft  Wood.  He  was  convicted  of 
voluntary  manslaughter,  and  prosecutes  this 
appeal  to  obtain  a  reversal  of  the  Judgment 
upon  that  conviction. 

The  evidence  on  the  part  of  the  state  tend- 
ed to  prove  that  the  defendant  was  a  colored 
school  teacher,  and  the  deceased.  Craft  Wood, 
was  a  colored  preacher,  and  they  lived  for 
a  number  of  years  about  one  mile  from  each 
other.  Upon  the  morning  of  January  22, 
1907,  the  deceased  was  riding  upon  a  horse 
along  the  road  by  the  home  of  the  defendant, 
and  there  was  shot  and  killed.  On  the  same 
day,  and  very  shortly  after  the  killing  the 
defendant  voluntarily  surrendered  to  parties 
in  the  neighborhood,  who  took  him  to  the 
Bherlfl  of  the  county.  To  the  sheriff  the  state 
proved  that  he  made  the  statement  that  the 
deceased  had  been  having  wrongful  relations 
with  his  wife,  and  that  he  had  written  de- 
ceased a  note  to  leave,  which  deceased  had 
refused  to  do,  and  that  he  had  shot  the 
deceased.  But  the  sheriff  did  not  claim  that 
the  defendant  told  him  all  the  particulars  of 
the  killing.  There  was  no  one  present  at 
the  time  of  the  killing  save  the  defendant 
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and  deceased.  The  prosecution  proved  by 
the  wife  of  the  deceased  that  a  short  time 
before  the  kUllng  the  defendant  bad  written 
to  deceased  a  note  asking  blm  to  leave  and 
charging  him  with  wrongful  relations  with 
defendant's  wife;  and  by  several  witnesses 
the  prosecution  proved  that  the  defendant 
made  the  statement  that  the  trouble  was 
all  about  his  wife.  There  were  some  other 
slight  circumstances  Indicating  that  a  breach 
of  the  friendly  relations  between  these  par- 
ties had  occurred  on  this  account;  and  the 
sole  and  only  motive  for  the  killing  which 
the  evidence  on  the  part  of  the  state  indi- 
cated was  the  alleged  illegal  relations  of  de- 
ceased with  the  wife  of  defendant.  The  de- 
fendant testified  In  bis  own  behalf  that,  when 
the  deceased  passed  along  the  road  at  his 
house,  a  controversy  arose  between  them 
about  the  wrongful  relations  between  de- 
ceased and  defendant's  wife  and  about  de- 
ceased leaving;  that  In  the  controversy  the 
deceased  started  to  draw  a  pistol  from  a 
pocket  of  his  overcoat,  and  had  pulled  it 
partially  out  of  the  pocket,  and  was  attempt- 
ing to  draw  it  for  the  purpose  of  killing  him, 
when  the  defendant  shot  the  deceased  with 
his  shotgun.  Briefly,  but  sufficiently,  the 
above  present  the  testimony  showing  the 
manner  and  the  cause  of  the  killing  as  claim- 
ed by  the  prosecution  on  the  one  hand  and 
as  urged  by  the  defendant  on  the  other.  It 
is  not  considered  necessary  to  further  de- 
tail the  evidence  because  from  this  it  can 
readily  l>e  determined  whether  the  court 
committed  an  error  in  permitting  the  in- 
troduction of  the  testimony  which. we  will 
now  refer  to,  and  whether  such  error  was 
so  prejudicial  as  to  deprive  the  defendant 
of  a  fair  and   Impartial  trial. 

In  its  examination  in  chief,  and  before  the 
defendant  had  Introduced  any  testimony,  the 
state  introduced  as  a  witness  Bell  Wood,  who 
testified  that  she  was  a  daughter  of  the 
deceased;  that  a  number  of  months  after 
the  killing  the  defendant  gave  her  $10  for 
the  purpose  of  sending  her  out  of  the  state ; 
that  she  was  an  unmarried  woman,  and  the 
mother  of  two  Illegitimate  children,  and  that 
the  defendant  was  the  father  of  one  of  these 
bastard  children;  that  the  defendant  had 
thus  had  illegal  relations  with  her,  and  de- 
bauched her.  And  in  the  same  connection  she 
stated  that  she  had  never  told  the  deceased 
of  any  such  wrongful  relation  with  the  de- 
fendant, that  she  had  never  told  any  one 
of  it,  and  no  one  had  ever  spoken  of  It ;  that 
her  father,  the  deceased,  did  not  know  it 
and  had  never  heard  of  it,  and  neither  by 
her  testimony  or  by  any  testimony  was  any 
circumstance  shown  by  which  it  could  be 
found  that  this  alleged  relation  with  her 
by  the  defendant  was  in  any  way  the  cause 
of  or  connected  with  this  killing.  Let  us 
then  see  if  under  the  circumstances  of  this 
case  there  was  any  legal  ground  for  the  in- 
troduction of  this  testimony,  or  in  what  way 
it  could  throw  light,  if  any,  on  the  cause  or 


manner  of  this  killing.  It  is  conceded  tliat 
the  deceased  had  never  heard  of  this  alleged 
relation,  and  had  never  in  any  way  referred 
to  it  or  in  any  way  connected  the  defendant 
with  his  daughter;  and  that  nothing  had 
ever  occurred  that  caused  even  a  mention  of 
the  daughter  between  deceased  and  defend- 
ant The  sole  and  only  motive  for  the  kill- 
ing which  is  advanced  by  the  testimony  of  the 
state  is  the  alleged  illegal  relation  between  de- 
ceased and  the  wife  of  defendant ;  and  there 
is  not  a  tittle  of  testimony  which  shows  tliat 
the  alleged  relation  of  defendant  with  de- 
ceased's daughter  was  ihe  cause  of  or  the 
motive  of  the  killing.  This  testimony  could 
not  throw  any  light  on  the  question  as  to 
who  was  probably  the  aggressor,  for  the  rea- 
son that  it  is  conceded  that  deceased  knew 
nothing  of  the  alleged  relation,  and  that, 
therefore,  no  difficulty  could  have  arisen 
between  them  from  that  cause.  The  sole 
effect.  If  not  the  purpose,  of  this  testimony, 
was  to  attack  the  character  of  the  defendant. 
The  question  therefore  presented  is  whether 
this  testimony  was  admissible  to  prove  the 
bad  character  of  the  defendant.  The  de- 
fendant occupies  a  twofold  relation  to  this 
case.  He  Is  the  defendant;  and  he  was  a 
witness  in  his  own  behalf.  It  is  uniformly 
held  that  the  prosecution  cannot  resort  to 
the  accused's  bad  character  as  a  circumstance 
from  which  to  infer  his  guilt  This  doc- 
trine is  founded  upon  the  wise  policy  of 
avoiding  the  unfair  prejudice  and  unjust 
condemnation  which  such  evidence  might 
induce  in  the  minds  of  the  Jury.  If  such 
testimony  should  l>e  admitted,  the  defendant 
might  be  overwhelmed  by  prejudice  Instead 
of  being  tried  upon  evidence  affirmatively 
showing  his  guilt  of  the  specific  offense  wltK 
which  he  is  charged.  1  Oreenleaf  on  Evi- 
dence (8th  Ed.)  §§  14b,  14q;  1  Wigmore  on 
Evidence,  {  57.  And  so,  too,  It  Is  held  that 
one  offense  cannot  be  proved  by  the  evidence 
of  the  commission  of  another  offense,  unless 
the  two  are  so  connected  as  to  form  a  part 
of  one  transaction.  But  as  wholly  independ- 
ent acts  the  commission  of  one  offense  can- 
not be  shown  by  evidence  of  the  commission 
of  another.  And  the  Introduction  of  such 
testimony  is  also  Inadmissible  l>ecause  it 
raises  another  and  different  issue  which 
would  call  for  the  Introduction  of  other  tes- 
timony upon  such  issue,  and  thus  would  in- 
volve the  true  and  specific  Issue  presented 
to  the  Jury  for  its  determination,  whether 
the  defendant  was  guilty  of  the  specific 
crime  charged  in  the  indictment  Dove  v. 
State,  37  Ark.  261;  Endaily  v.  State,  39 
Ark.  278;  Ackers  v.  State,  73  Ark.  262.  90 
S.  W.  1173 ;  Allen  v.  State,  68  Ark.  577,  60 
S.  W.  956.  But  a  defendant  on  trial  for 
a  crime  of  any  grade  is  entitled  to  offer 
in  his  defense  evidence  as  to  his  good  char- 
acter. Such  evidence  is  permitted  as  to  and 
should  be  limited  to  rach  character  aswonld 
show  that  it  would  be  unlikely  that  the  de- 
fendant would  commit  the  crime  with  whidi 
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he  la  charged.  1  Wlgmore  on  Evidence,  i 
66;  1  Greenleaf  on  Evidence,  {  146;  Kee  t. 
State,  28  Ark.  165;  Edmonds  v.  State,  84 
Ark.  720;  Maclln  t.  State,  44  Ark.  115. 
After  the  defendant  has  offered  testUnouy 
of  his  good  character  In  his  own  aid,  the 
prosecution  may  by  way  of  rebuttal  offer 
evidence  of  his  bad  character.  The  object 
of  permitting  the  prosecution  to  Introduce 
such  evidence  Is  not  for  the  purpose  of  show- 
ing the  bad  character  of  the  defendant ;  but 
It  la  for  the  purpose  of  refuting  his  claim 
that  he  has  a  good  character,  and  thus  to 
prevent  the  defendant  from  imposing  a  false 
character  upon  the  Jury.  But,  aa  Is  said  In 
the  case  of  State  v.  Laxton,  76  N.  C.  216: 
"This  right  of  reply,  however,  la  only  coex- 
tensive with  the  privilege  of  the  defendant, 
and  la  limited  to  evidence  of  general  reputa- 
tion." The  prosecution  Is  not  permitted 
even  on  rebuttal  to  show  specific  acts  of  mis- 
conduct. The  testimony  that  is  here  permis- 
sible Is  similar  to  that  testimony  of  general 
reputation  which  is  allowed  in  order  to  Im- 
peach a  witness.  1  Oreenleaf  on  Evidence, 
p.  39;  1  Wlgmore  on  Evidence,  |  66;  Com- 
monwealth V.  Hardy,  2  Mass.  317.  The  tes- 
timony of  Bell  Wood  was  therefore  not  ad- 
missible in  order  to  show  the  bad  character 
of  the  defendant 

After  the  state  had  Introduced  this  testi- 
mony and  rested,  the  defendant  introduced 
evidence  of  his  good  character;  and,  even 
though  It  should  be  considered  that  the  testi- 
mony of  Bell  Wood  was  only  introduced  out 
of  r^ular  order  In  the  progress  of  the  trial, 
and  simply  on  that  account  was  not  objection- 
able, nevertheless,  It  was  still  inadmissible 
because  it  was  not  limited  to  evidence  of 
general  reputation,  but  related  solely  to  an 
alleged  specific  act  of  immorality.  And  for 
the  same  reason  this  testimony  was  not  ad- 
missible for  the  purpose  of  impeaching  the 
defendant  as  a  witness  in  the  case.  As  a 
witness  in  the  cause  he  could  have  been 
cross-examined,  and  upon  his  cross-examina- 
tion, like  any  other  witness,  he  could  have 
been  asked  as  to  specific  acts  for  the  purpose 
of  discrediting  his  testimony  as  a  witness. 
But,  as  is  aaid  by  the  Court  of  Appeals  of 
New  York:  "It  la  well  settled  that  for  the 
purpose  of  impairing  the  credit  of  a  witness 
by  evidence  introduced  by  the  opposite  party 
such  evidence  must  go  to  his  general  char- 
acter." Newcomb  v.  Grlswold,  24  N.  T.  298. 
Aa  ia  said  In  case  of  Holllngsworth  v.  State, 
53  Ark.  387, 14  S.  W.  41,  In  such  event  "proof 
of  specific  acta  of  immorality  is  not  compe- 
tent" 1  Greenleaf  on  Evidence,  f  461 ;  Acts 
1905,  p.  143.  It  therefore  follows  that  this 
testimony  of  Bell  Wood  was  Incompetent, 
and  that  it  was  an  error  to  admit  its  intro- 
dnction.  But  although  it  was  an  error  to 
admit  the  introduction  of  this  testimony,  it 
does  not  necessarily  follow  that  this  error 
was  prejudicial  to  the  righta  of  the  defend- 
ant ;  and  it  was  not  prejudicial  if  it  did  not 
deprive  him  of  a  fair  and  impartial  trial  un- 
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der  all  the  teatimony  adduced  in  the  case. 
In  a  case  where  the  uncontroverted  testi- 
mony shows  that  the  defendant  is  guilty  of 
the  degree  of  crime  of  which  he  is  convicted, 
the  error  in  permitting  the  introduction  of 
incompetent  testimony  is  not  prejudicial  to 
the  rights  of  the  defendant.  This  is  based 
upon  the  ground  that,  viewing  such  incom- 
petent testimony  In  any  light,  the  Jury  could 
not  have  rendered  a  verdict  of  acquittal. 
Levy  V.  State,  70  Ark.  610,  68  S.  W.  485; 
Taylor  v.  State,  72  Ark.  613,  82  S.  W.  495; 
Darden  v.  State,  73  Ark.  315,  84  S.  W.  507; 
Daniels  v.  State,  76  Ark.  84,  88  S.  W.  844; 
Cllngan  v.  State,  77  Ark.  141,  91  S.  W.  12. 
But  the  contrary  of  this  proposition  Is  also 
true.  If  the  facts  are  disputed,  and  If  the 
proof  is  controverted,  then  that  view  of  the 
testimony  should  be  taken  which  is  favorable 
to  the  defendant ;  and  if,  in  such  view  of  the 
case,  the  incompetent  testimony  would  have 
a  tendency  to  disparage  this  controvertlug 
evidence  on  the  part  of  the  defendant,  then 
its  admission  would  be  prejudicial.  Whit  v. 
State,  74  Ark.  489,  86  S.  W.  284.  In  this* 
case  the  defendant  was  a  witness  in  hia  own 
behalf,  and  the  sole  witness  who  testified  as 
to  the  manner  and  circumstances  of  the  kill- 
ing. He  testified  to  a  state  of  facts  which 
showed  that  he  acted  in  his  necessary  self- 
defense;  and,  if  his  testimony  is  true,  he 
was  not  guilty  of  manslaughter.  The  physic- 
al facts  proved  by  the  evidence  are  not  suffi- 
cient to  show  conclusively  that  the  testimony 
of  the  defendant  as  to  the  drcumstancea  of 
the  killing  is  not  true.  The  evidence  proved 
that  some  of  the  shots  entered  the  shoulder 
of  the  deceased;  that  one  shot  entered  his 
head,  somewhat  on  the  side  of  his  head  and 
just  back  of  the  ear;  and  that  some  shot 
entered  his  back.  But  the  deceased  was  at 
the  time  on  his  horse,  and  testimony  as  to 
the  tracks  of  the  horse  indicated  that  the 
horse  plunged  and  probably  wheeled  about 
so  that  it  is  possible  that  the  deceased  may 
have  been  drawing  a  pistol  in  a  manner  and 
while  in  a  position  to  shoot  the  defendant 
and  the  defendant  acting  on  such  appear- 
ances fired  his  gun  at  deceased,  and  at  the 
Instant  of  doing  so  the  position  of  deceased 
changed  so  that  he  received  the  shot  in  the 
parts  of  the  body  as  shown  by  the  evidence. 
The  defendant  had  the  legal  right  to  have 
the  Jury  pass  on  his  testimony  together  with 
the  other  testimony  in  the  case  and  these  cir- 
cumstances, and  to  determine  the  facts.  The 
undisputed  testimony,  therefore,  does  not 
show  that  the  defendant  did  not  act  in  his 
necessary  self-defense ;  and  therefore  It  does 
not  appear  from  the  uncontroverted  testimony 
that  be  was  guilty  of  the  crime  of  which  he 
was  convicted.  Now,  this  incompetent  testi- 
mony was  of  a  nature  to  discredit  the  de- 
fendant as  a  witness  and  to  cover  him  with 
a  moral  turpitude  that  may  have  led  the 
Jury  to  accept  it  as  a  link  in  fixing  on  the 
defendant  a  criminality  in  the  commission  of 
this  act    The  testimony  was  of  such  a  na- 
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weight  of  the  testimony  is  to  the  effect  that 
the  deceased  had  no  pistol  and  was  unarmed, 
and  that  the  defendant  did  not  kiil  him  in 
necessary  self-defense.  But  under  the  law 
the  defendant  bad  the  right  to  testify  as  a 
witness,  and  he  had  the  legal  right  to  have 
that  testimony  presented  to  the  jury  onas- 
sailed  by  any  unfair  prejudice  or  by  any  In- 
competent testimony  discrediting  him.  What 
credence  the  jury  might  have  given  to  his 
testimony  unaccompanied  by  this  discredit,  or 
to  what  extent  they  may  have  l>een  Influenced 
by  testimony  tending  to  show  that  the  defend- 
ant had  debauched  the  daughter  of  the  man 
he  was  charged  with  having  killed,  we  can- 
not say;  hut  unquestionably  this  testimony 
had  the  tendency  to  affect  and  Influence  the 
jury  to  the  detriment  of  the  cause  of  the  de- 
fendant. If  it  was  illegal  to  admit  this  tes- 
timony, its  admission  was  calculated  to  de- 
prive the  defendant  of  that  absolutely  fair 
trial  under  the  law,  to  which  he  was  entitled. 
The  testimony  was  Incompetent,  its  admis- 
sion was  an  error,  and  this  error  was  preju- 
dicial. 

We  find  no  other  error  in  the  case. 

For  the  error  in  admitting  the  testimony 
of  Bell  Wood,  the  Judgment  of  the  Calhoun 
circuit  court  is  reversed;  and  this  cause  Is 
remanded  for  a  new  trial. 


MISSOURI  &  N.  A.  B.  OO.  V.  STATE. 
(Supreme  Court  of  Arkansas.    June  28,  1909.) 

1.  Railsoads  (8  103*)— Pott  to  Fkhob— Coh- 
STBUcnoN  of  Statote. 

A  statute  requiring  a  certain  railroad  com- 
pany to  fence  its  right  of  way  in  certain  coun- 
ties, and  imposing  a  penalty  for  violation,  everv 
day  which  toe  company  shall  fail  to  comply  with 
the  provisions  lieing  made  a  separate  offense, 
was  aimed  at  the  line  of  railroad  described,  and 
not  at  the  particular  corporation  wiiich  owned 
and  operated  it,  and  is  in  the  nature  of  a  police 
regniatioD. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent.  IMg.  8  762;   Dec.  Dig.  8  103.*] 

2.  CoNSTrronoNAi,  Law  (8  210*)  —  Equal 
Pbotection  of  Laws — ^Afplicabelitt  to 
oobpobations. 

Corporations  fall  within  Const.  U.  S. 
Amend.  14,  which  forbids  a  state  to  deny  to  any 
person  within  its  jurisdiction  the  equal  protec- 
tion'of  the  laws,  and  states  cannot,  by  arbitra- 
ry classification  based  upon  no  difference  which 
bears  a  reasonable  and  just  relation  to  the  act 
or  business  regulated,  place  burdens  upon  one 
class  of  persons  not  shared  by  others. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  IHg.  8  680 ;  Dec.  Dig.  §  210.*] 

3.  Constitutional  Law  (8  70*)  — Special 
Acts— Leoiblatubb  as  Judoes  of  Neces- 
sity. 

The  Constitution  permits  special  legisla- 
tion when  general  laws  cannot  be  made  applica- 


FOWEBS— ENCBOACHMENT   ON    LEOI8LATION— 

Statutes— Reasonableness. 

The  legislative  exercise  of  the  police  power 
must  be  reasonable,  and  whether  ft  is  reason- 
able is  for  the  courts  to  determine,  but  the  ne- 
cessity for  the  exercise  of  the  power  in  a  given 
case  IS  addressed  to  the  discretion  of  the  Letjs- 
lature. 

[Ed.  Note.— For  other  cases,  see  ConstitutioD- 
al  Law,  Cent.  Dig.  88  130,  131;  Dea  Dig.  I 
70.*] 

5.  CoNvrrruxioNAi,  Law  (j  211*)  —  Equal 
Pbotection  of  Laws— Valid  Classifica- 
tion. 

The  Legislature  may,  in  the  exercise  of  the 
police  power,  determine  that  conditions  are 
such,  along  a  certain  railroad,  in  certain  coon- 
ties,  that  the  track  should  be  fenced  in  &  par- 
ticular manner,  and  enact  to  that  effect,  and 
the  fact  that  there  are  other  railroads  in  that 
portion  of  the  state,  and  that  another  railroad 
traverses  one  of  the  connties,  does  not  make  the 
enactment  an  arbitrary  classification ;  and  it  is 
not  violative  of  Const.  U.  S.  Amend.  14,  fo^ 
bidding  a  state  to  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Constltation- 
al  Law,  Cent.  Dig.  8  700 ;   Dec.  Dig.  |  241.*] 

6.  Railboads  (8  103*) — Repaibs— Constbuc- 
TioN  OF  Statute. 

The  penalty  applies  to  a  failure  or  refnaal 
to  repair  the  fence,  so  as  to  keep  it  in  ttie  con- 
dition required  by  the  statute,  as  well  as  a  fail- 
ure to  fence. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8  702;   Dec.  Dig.  8  103.*] 

Appeal  from  Circuit  Court,  Boone  Coon- 
ty;    Brice  B.  Hudglns,  Judge. 

The  Missouri  &  North  Arkansas  Railroad 
Company  was  convicted  of  violating  a  stat- 
ute requiring  the  fencing  of  its  right  of  way. 
and  appeals.    Afllrmed. 

W.  B.  Smith  and  J.  Merrick  Moore,  for 
appellant  Hal  L.  Norwood,  Atty.  Gen.,  and 
C.  A.  Cunningham,  Asst  Atty.  Oen.,  for  the 

State. 


Mcculloch,  C.  J.  The  Missouri  &  North 
Arkansas  Railroad  Company  appeals  from 
judgments  of  the  circuit  court  of  Boone  coun- 
ty in  two  cases,  assessing  penalties  against 
it  for  alleged  violations  of  a  statute  enacted 
by  the  Legislature  in  1906  requiring  the  St 
Louis  &  North  Arkansas  Railway  Company 
to  fence  its  right  of  tray  in  the  counties  of 
Carroll,  Boone,  and  Searcy,  in  this  state. 
The  appellant  is  a  railroad  corporation,  and 
succeeded  to  all  the  rights,  franchises,  and 
property  of  said  St  Louis  &  North  Arkansas 
Railway  Company  by  purchase  from  a  com 
mlssioner  of  the  United  States  Circuit  Coun 
in  a  mortgage  foreclosure  suit  The  statute 
was  enacted  in  1905  (Acts  1906,  p.  410),  bat 
was  made  to  take  effect  on  September  1, 
1906,  and  appellant  received  Its  deed  of  con- 
veyance from  the  commissioner  on  Jane  26. 
1906.    The  first  section  of  the  statute  reads 
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uereiuaiier  proviaeo.       xne   secona   oecuon 
requires  that  the  fence  shall  be  built  on  both 
sides  of  the  roadbed,  so  as  to  prevent  stock 
from  crossing  the  track,  and  specifies  how 
tbe  fence  shall  be  constructed.    Section  3  re- 
quires the  company  to  make  gates  at  private 
crossings  and  stock  guards  at  public  cross- 
ings, and  further  provides  that  tbe  company 
shall  not  be  required  to  fence  tbe  track  In 
cities  or  towns  or  at  places  where  natural 
barriers  render  it  impossible  for  stock  to  go 
upon  the  track.     Section  4  requires  the  com- 
pany to  keep  tbe  fence  and  stock  guards  In 
good  repair,  and  makes  It- liable  for  double 
damages  in  case  stock  Is  injured  or  killed  on 
the  track  when  the  fence  is  not  in  good  condi- 
tion, but  provides  that,  when  the  fence  is  kept 
in  good  repair,  the  company  shall  not  be  lia- 
ble for  killing  or  injuring  stock.    Section  5, 
which  prescribes  the  penalty,  is  as  follows: 
"That  if  said  railroad  company  shall  fail, 
refuse  or  neglect  to  comply  with  the  provi- 
sions and  requirements  of  this  act,  it  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction    before    any    court   of    competent 
jurisdiction,  be  fined  not  less  than  fifty  dol- 
lars nor  more  than  fire  hundred  dollars,  and 
every  day  said  railroad  company  shall  fail 
to  comply  with  the  provisions  of  this  act 
shall  be  a  separate  offense." 

1.  The  statute  in  question  took  effect  after 
the  appellant  became  the  owner  of  the  line  of 
railroad  described  therein.  It  cannot  well 
be  contended,  and  is  not  contended  here,  that 
the  statute,  if  valid,  does  not  apply  to  ap- 
pellant as  the  owner  of  the  railroad.  The 
statute  was  aimed  at  tbe  line  of  railroad  de- 
scribed, and  not  at  the  particular  corpora- 
tion which  owned  and  operated  It.  It  is  in 
the  nature  of  a  police  regulation  applicable 
to  a  certain  line  of  railroad. 

2.  It  is  contended  that  the  statute  is 
violative  of  that  part  of  the  fourteenth 
umendnient  to  the  Constitution  of  the  United 
States  which  forbids  that  a  state  shall  "deny 
to  any  person  within  Its  Jurisdiction  the 
equal  protection  of  the  laws."  Ckirporatlons 
fall  within  this  provision,  and  are  entitled  to 
its  protection.  It  is  Insisted  that  the  statute 
singles  out  one  line  of  railroad,  and  Imposes 
upon  the  owner  of  It  the  unequal  burden  of 
fencing  tbe  track  when  similar  burdens  are 
not  placed  on  other  railroad  companies.  De- 
cisions of  tbe  Supreme  Court  of  the  United 
States  are  relied  on,  holding  that  states 
cannot,  by  arbitrary  classification,  based  up- 
on no  difference  wbich  bears  a  reasonable  and 
just  relation  to  the  act  or  business  regulated, 
place  burdens  upon  one  class  of  persons  not 
shared  by  others.  Railway  Co.  v.  Ellis,  165 
U.  8.  150,  17  Sup.  Ct  255,  41  L.  Ed.  666; 
Cotting  T.  Kansas  Oity  Stockyards,  183  U. 
S.  79,  22  Sup.  Ct  30,  46  L.  Ed.  92.  In  the 
Cotting    Case  supra,   a   statute   of   Kansas 


m  [ue  company,  among  oiner  reguiauons,  anu 
the  court  held  that  the  classification  was  ap 
bltrary  and  unjust,  and  denied  to  that  com- 
pany the  equal  protection  of  the  laws.  In 
that  case  the  regulation  of  rates,  etc.,  was 
found  to  be  such  as  would  have  applied  to 
any  other  company  engaged  in  similar  busi- 
ness, and  that  tbe  classification  was  not  bas- 
ed upon  any  distinction  between  the  busi- 
ness of  that  company  and  that  of  other  com- . 
panies  in  the  same  business.  The  statute  now 
under  consideration  falls  within  a  different 
principle.  It  is  a  special  act,  applicable  to 
a  given  lo<»llty;  that  is  to  say,  to  a  par- 
ticular line  of  railroad  running  through  a 
certain  locality.  It  is  purely  local  in  Its 
operation.  The  selection  of  this  line  of  rail- 
road is  necessarily  tbe  selection  of  a  given 
territory  over  which  the  statute  la  to  oper- 
ate, and  it  implies  a  determination  by  the 
lawmakers  of  the  question  of  necessity  for 
such  provision  as  a  protection  to  the  proper- 
ty along  that  particular  route.  Now,  the 
Constitution  of  this  state  permits  special 
legislation  when  general  laws  cannot  be  made 
applicable,  and  this  court  has  repeatedly  held 
that  the  Legislature  is  the  sole  judge  of 
the  necessity  for  a  special  statute.  Boyd  v. 
Bryant,  85  Ark.  69,  37  Am.  B«p.  6;  Davis  v. 
Gaines,  48  Ark.  370,  3  S.  W.  184;  Carson 
v.  Levee  District,  69  Ark.  613,  27  S.  W.  580; 
Railway  Company  v.  Grayson,  72  Ark.  119, 
78  8.  W.  777 ;  Waterman  v.  Hawkins,  75  Ark. 
120,  86  8.  W.  814;  Hendricks  v.  Block,  80 
Ark.  333,  97  S.  W.  63.  The  legislative  exer- 
cise of  the  police  power  must  be  reasonable, 
and  whether  or  not  such  legislation  Is  rea- 
sonable is  a  question  for  the  courts  to  deter- 
mine; but  tbe  necessity  for  the  exercise  of 
the  power  in  a  given  case  is  a  matter  ad- 
dressed to  the  discretion  of  the  Legislature. 
La.  &  Ark.  Ry.  Co.  v.  State,  85  Ark.  12.  106 
S.  W.  960 ;  2  Ticdeman  on  State  and  Federal 
Control,  p.  987. 

It  Is  not  contended  that  a  statute  requir- 
ing railroad  companies  to  fence  their  tracks 
is  not  a  proper  exercise  of  the  police  power, 
nor  that  it  places  an  unreasonable  or  un- 
necessary burden  upon  the  appellant  com- 
pany in  this  instance  to  fence  its  track.  The 
only  complaint  is  that  this  company  should 
not  be  singled  out  and  compelled  to  do  that 
which  other  railroad  companies  in  tbe  state 
are  not  required  to  do.  The  answer  wbich 
we  make  to  the  contention  is  that  the  Leg- 
islature has  determined,  it  is  presumed  after 
due  investigation,  that  the  conditions  are  such 
along  the  route  of  this  railroad  that  the 
track  should  be  fenced  in  a  particular  man- 
ner pointed  out  In  tbe  statute  for  the  pro- 
tection of  live  stock,  and,  maybe,  for  the 
better  security  of  human  life,  in  the  opera- 
tion of  trains.  The  particular  reasons  which 
prompted  the  Legislature  In  arriving  at  this 
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decision  we  are  not  called  upon  to  Inquire  In- 
to. The  fact  that  there  are  other  railroads 
in  that  portion  of  the  state,  and  that  another 
railroad  traverses  one  of  the  counties  men- 
tioned in  the  statute,  does  not  stamp  the 
enactment  as  an  arbitrary  classification.  Dif- 
ferent conditions,  calling  for  different  regu- 
lations, may  exist  In  the  same  county,  and, 
as  we  have  already  said,  the  Legislature 
alone  can  Inquire  Into  and  determine  the 
necessity  of  putting  Into  force  a  police  regu- 
lation In  a  given  locality.  The  Supreme 
Court  of  the  United  States  in  Erb  v.  Morasch, 
177  U.  S.  685,  20  Sup.  Ct.  819,  44  L.  Ed.  897, 
has,  we  think,  announced  the  principle  which 
controls  In  this  case.  There  the  court  upheld 
as  a  valid  exercise  of  police  control  an  en- 
actment regulating  the  speed  of  trains  on  all 
railroads  save  one  in  Kansas  City.  The  court 
said:  "If  there  were  nothing  In  the  record 
beyond  the  mere  words  of  the  ordinance,  we 
are  of  the  opinion  that  the  contention  could 
not  be  sustained,  because  It  Is  obvious  on  a 
moment's  reflection  that  the  tracks  of  differ- 
ent railroads  may  traverse  the  limits  of  a 
city  under  circumstances  so  essentially  dif- 
ferent as  to  Justify  separate  regulations. 
One  may  pass  through  crowded  parts,  cross- 
ing or  along  streets  constantly  traveled  upon 
by  foot  passengers  and  vehicles,  while  others 
may  pass  through  remote  parts  of  the  city, 
where  there  is  little  danger  to  Individuals 
or  carriages. '  One  may  pass  through  such 
parts  of  the  city  as  will  prevent  Its  tracks 
from  being  fenced  and  where  It  Is  not  In 
fact  fenced,  while  another  may  pass  through 
parts  which  will  permit  the  fencing  of  the 
tracks,  and  where  the  tracks  are  in  fact 
fenced.  Under  those  circumstances,  a  dif- 
ferent regulation  as  to  the  matter  of  speed 
would  be  perfectly  legitimate,  and  it  could 
not  be  held  that  the  classification  was  ar- 
bitrary or  without  reasonable  reference  to 
the  conditions  of  the  several  roads.  With 
the  presumption  always  In  favor  of  the  valid- 
ity of  the  legislation,  state  or  municipal,  If 
the  ordinance  stood  by  Itself,  the  courts 
would  be  compelled  to  presume  that  the  dif- 
ferent circumstances  surrounding  the  tracks 
of  the  respective  railroads  were  such  as  to 
justify  a  different  rule  In  respect  to  the  speed 
of  their  trains." 

3.  The  track  was  fenced  by  the  St.  Louis 
&  North  Arkansas  Railroad  Company  before 
the  appellant  acquired  title  to  the  property, 
and  in  each  of  the  two  cases  before  us  the 
appellant  Is  charged  with  haviog  permitted 
tlie  fence  to  remain  out  of  repair  so  that  Its 
condition  was  not  such  as  the  statute  re- 
quires. It  is  urged  that  the  penalty  applies 
only  to  the  failure  to  fence  the  track,  and 
not  to  failure  or  refusal  to  repair  it  so  as 
to  keep  It  in  the  condition  required  by  the 
statute.  We  construe  the  act  to  prescribe  a 
penalty  for  failure  or  refusal  to  comply 
with  any  of  the  requirements  of  the  act ;  and 


one  of  the  requlremoits  Is  to  keep  the  fence 
and  stock  guards  In  good  repair.  A  separate 
penalty  Is  prescribed  for  each  day's  failure 
or  refusal  to  comply.  The  statute  measures 
the  offense  by  the  period  of  time,  viz.,  by  the 
day,  and  not  by  the  number  or  extent  of 
breaches. 
The  Judgment  in  each  case  Is  affirmed. 


KANSAS  CITY  SOUTHERN  RY.  CO.  t. 

CARL. 

(Supreme  Court  of  Arkansas.     Jane  14^  1009.) 

1.  Cassiebs  (S  185*)— Oaebiage  of  Goods- 
Loss  OF  F'SEiGHT— Actions — Pbesdmftions. 

AVhere  the  initial  carrier  receives  goods  for 
transportation  to  another  state  by  a  connecting 
carrier,  in  absence  of  contrary  evidence  it  is  pre- 
sumed that  the  goods  were  lost  en  ronte  through 
the  negligence  of  the  last  carrier,  and  the  bur- 
den is  on  it  to  show  that  the  loss  did  not  occur 
on  its  line. 

[EM.  Note.— For  other  cases,  see  Oarrien, 
Cent.  Dig.  §  835 ;   Dea  Dig.  8  185.*] 

2.  Cabbixbs  (g  150*)— Cabbiagx  or  Goods— 
CoNTHACTS  Against  Loss  bt  Nkougbhce. 

Public  policy  forbids  a  common  carrier  from 
exempting  itself  by  contract  from  damages  for 
loss  l>y  its  own  negligence. 

[£>}.  Note. — For  other  cases,  see  Carrien, 
Cent  Dig.  {  654;  Dec  Dig.  §  150.*] 

3.  CABBIEBS  (§  180*)  —  FbEIQHT  —  CONTBACT— 
LiUITINO  CONNBOIINa  Cabbikb's  Liabiutt 
— Validitt. 

The  Hepburn  amendment  (Act  June  29, 
1906,  c.  3591,  {  7,  34  SUt.  693  [U.  S.  Oomp.  St. 
Snpp.  1907,  p.  9()6])  to  the  Interstate  commerce 
act  (Act  Feb.  4,  1887.  c.  104,  {  20,  24  Stat.  386 
[U.  S.  Comp.  St  1901,  p.  3169])  makes  Inter- 
state carriers  liable  for  loss  or  injury  to  prop- 
erty caused  by  itj  prohibits  contracts  exempting 
the  carrier  from  the  liability  thereby  Imposed, 
and  provides  that  the  carrier  issuing  the  froif;ht 
receipt  or  bill  of  lading  may  recover  from 
the  carrier  on  whose  line  the  injury  occurred 
any  damages  it  may  l>e  required  to  pay  the 
owner.  EeUt,  that  the  act  made  invalid  all  con- 
tracts limiting  a  carrier's  liability  for  loss  of 
freight  and  an  initial  carrier  could  not  contract 
to  limit  the  liability  of  a  connecting  carrier. 

lEd.  Note.— For  other  cases,  see  Oarriets, 
(3ent  Dig.  S  820 ;    Dec.  Dig.  S  180.*] 

4.  Appeai,  and  Ebbob  (i  1068*)— Habhxess 

EBBOB  —  PBEJUDIOIAI.   BtFECT  —  JUDGMZNT 

COBRECT  ON   MEBITS. 

Where  ttie  judgment  was  correct  under  the 
undisputed  evidence,  no  errors  in  Instructions 
could  have  been  prejudicial. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  4223;   Dec.  Dig.  S  lOGS.*] 

Appeal  from  Circuit  Court,  Benton  Ck)\m- 
ty;  J.  S.  Maples,  Judge. 

Action  by  J.  M.  Carl  against  the  Kansas 
City  Southern  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  Is  an  action  to  recover  damages  for 
loss  of  a  box  of  household  goods  shipped 
from  Lawton,  Okl.,  to  Gentry,  Ark.  The 
suit  was  brought  before  a  justice  of  the 
peace  in  Benton  county,  Ark.,  and  judgment 
was  rendered  In  favor  of  the  plaintiff.  The 
case  was  duly  appealed  to  the  Benton  cii^ 
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colt  court  On  a  trial  anew  In  that  court, 
the  plaintiff  testified  that  on  October  8, 1S07, 
he  delivered  to  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  at  Lawton,  Okl., 
tvro  boxes  and  one  barrel,  containing  house- 
hold goods,  and  that  he  signed  a  contract 
and  received  a  bill  of  lading.  The  goods 
were  consigned  to  himself  at  Gentry,  Ark. 
He  received  the  barrel  of  goods,  and  also 
one  of  the  boxes;  but  one  of  the  boxes  was 
never  received.  The  value  of  the  goods  as 
testified  to  by  the  plaintiff  exceeded  the  sum 
of  $75.  The  defense  of  the  railway  com- 
pany was  that  the  goods  were  shipped  upon 
a  contract  between  the  plaintiff  and  the 
Chicago,  Rock  Island  &  Pacific  Railway 
Company  and  its  connecting  carriers;  that 
the  defendant  is  one  of  the  connecting  car- 
tiers,  and  is  entitled  to  the  benefit  of  all  the 
provisions  of  said  contract;  that  said  con- 
tract contained  a  stipulation  that  in  consid- 
eration that  the  plaintiff  would  receive  the 
lower  of  two  freight  rates,  in  case  of  loss, 
said  goods  should  be  valued  at  $5  per  cwt.; 
that  all  of  the  goods  received  weighed  400 
pounds;  that  there  was  delivered  to  the 
plaintiff  by  the  defendant  300  pounds  of  said 
goods.  The  jury  returned  a  verdict  for 
plaintiff  for  $75,  and  the  defendant  has  ap- 
pealed from  the  Judgment  rendered. 

Read  &  McDonough,  for  appellant 

HART,  J.  (after  stating  the  facts  as 
above).  Counsel  for  appellant  urge  that  up- 
on the  undisputed  evidence  the  court  should 
have  directed  a  verdict  for  appellant.  They 
rely  for  a  reversal  on  the  clause  in  the  con- 
tract with  the  Initial  carrier  limiting  the 
liability  as  to  value  in  case  of  loss.  They 
contend  that  the  stipulations  restricting  the 
liability  in  case  of  loss  were  made  for  their 
benefit  as  well  as  for  the  benefit  of  the  ini- 
tial carrier,  i.nd  base  their  contention  on  our 
decisions  to  that  effect  in  the  cases  of  St. 
L.,  I.  M.  &  S.  Ry.  Co.  V.  Weakly,  60  Ark. 
406,  8  S.  W.  134,  7  Am.  St  Rep.  104;  St  L. 
&  S.  F.  R.  Co.  V.  Burgin,  83  Ark.  502,  104  S. 
W.  161,  and  cases  cited.  But  In  making  their 
contention  they  have  not  taken  Into  consid- 
eration the  effect  of  the  Hepburn  amend- 
ment (Act  June  29,  1906,  c.  359,  34  Stat  584 
fD.  S.  Comp.  St  Supp.  1907,  p.  892])  to  the 
Interstate  commerce  act  (Act  Feb.  4,  1887, 
c.  104,  24  Stat  379  [U.  S.  Comp.  St  1901, 
p.  31541),  which  became  effective  on  June 
29,  1906,  a  date  prior  to  the  time  the  con- 
tract In  question  was  made.  That  part  of 
the  Hepburn  act  which  applies  to  the  pres- 
ent case  is  contained  in  section  7,  which 
reads  as  follows:  "That  any  common  car- 
rier, railroad  or  transportation  company,  re- 
ceiving property  for  transportation  from  a 
point  In  one  state  to  a  point  in  another 
state  shall  issue  a  receipt  or  bill  of  lading 
therefor  and  shall  be  liable  to  the  lawful 
bolder  thereof  for  any  loss,  damage,  or  in- 
jury to  such  property  caused  by  it  or  by  any 


common  carrier,  railroad,  or  transportation 
company  to  which  such  property  may  be  de- 
livered or  over  whose  line  or  lines  such  prop- 
erty may  pass,  and  no  contract  receipt,  rule, 
or  regulation  shall  exempt  such  common  car- 
rier, railroad,  or  transportation  company 
from  the  liability  hereby  imposed:  Provid- 
ed, that  nothing  in  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action  which  he 
has  under  existing  law."  "That  the  com- 
mon carrier,  railroad,  or  transportation  com- 
pany Issuing  such  receipt  or  bill  of  lading 
shall  be  entitled  to  recover  from  the  common 
carrier,  railroad,  or  transportation  company 
on  whose  line  the  loss,  damage,  or  injury 
shall  have  been  sustained  the  amount  of 
such  loss,  damage  or  injury  as  it  may  be  re- 
quired to  pay  the  owners  of  such  property, 
as  may  be  evidenced  by  any  receipt  Judg- 
ment or  transcript  thereof."  The  undis- 
puted evidence  shows  that  the  initial  car- 
rier received  the  property  for  transportation 
from  a  point  in  one  state  to  a  point  in  an- 
other state,  and  the  presumption  in  the  ab- 
sence of  evidence  to  the  contrary  was,  as 
will  be  seen  from  our  decisions  hereinafter 
referred  to,  that  the  goods  were  lost  through 
the  negligence  of  appellant,  the  last  car- 
rier. The  section  of  the  Hepburn  act  above 
quoted  makes  the  carrier  liable  "for  any 
loss,  damage  or  injury  to  such  property  caus- 
ed by  it  •  ♦  •  and  no  contract,  receipt 
rule  or  regulation  shall  exempt  such  common 
carrier,  railroad  or  transportation  company 
from  the  liability  hereby  imposed."  The  ex- 
press terms  of  the  act  make  the  carrier  lia- 
ble for  any  loss  caused  by  it  and  provide 
tttat  no  contract  shall  exempt  it  from  the 
liability  imposed.  It  is  manifest  that  the 
act  renders  invalid  all  stipulations  designed 
to  limit  Ilabllty  for  losses  caused  by  the 
carrier.  Public  policy  forbids  that  a  public 
carrier  should  by  contract  exempt  itself 
from  the  consequences  of  its  own  negligence. 
For  the  same  reason,  a  statute  may  prohibit 
it  from  making  stipulations  in  a  contract 
which  provide  for  such  partial  exemption. 
If  the  initial  carrier  is  prohibited  from  mak- 
ing a  contract  limiting  its  own  liability,  it  is 
obvious  that  it  could  not  make  a  contract 
limiting  the  liability  of  its  connecting  car- 
riers; for  the  section  of  thtf  Hepburn  act 
under  discussion  provides  that  th4  carrier 
issuing  the  bill  of  lading  may  recover  from 
the  connecting  carrier  on  whose  line  the  losn 
occurs  the  amount  of  the  loss  it  may  be  re- 
quired to  pay  the  owner.  "The  act  express- 
ly invalidates  all  stipulations  designed  to 
limit  liability  for  losses  caused  by  the  car- 
rier." In  the  Matter  of  Released  Rates,  13 
Inter  St  Com.  R.  550. 

In  the  case  of  St  Louis  Southwestern  Ry. 
Co.  V.  Grayson  &  Seltz  (Ark.)  115  S.  W.  933, 
we  held  that  a  restriction  of  the  liability  of 
a  carrier  to  loss  upon  its  own  line  is  viola- 
tion of  the  Hepburn  act  making  the  initial 
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the  decision  cited  the  case  of  Smeltzer  v.  St. 
li.  &  S.  P.  R.  Co.  (O.  G)  158  Fed.  649.    The 
validity  of  this  clause  of  the  Hepburn  act 
has  also  been  sustained  by  the  Court  of  Ap- 
peals of  the  state  of  Georgia  In  the  case  of 
Southern  Pacific  Company  v.  Crenshaw  Bros., 
5  Ga.  App.  675,  63  S.  E.  865.    Therefore  we 
hold  that  the  contract  In  question  was  pro- 
hibited by  the  terms  of  the  Hepburn  act, 
and  Is  Invalid  In  so  far  as  it  attempts  to 
limit  the  liability  of  the  carrier  In  case  of 
loss  caused  by  It.    This  case  is  distinguished 
from  the  case  of  St.  L.,  I.  M.  &  S.  Ry.  Co.  v. 
Purlow  (Ark.)  117  S.  W.  517,  and  St  L.  & 
San  Francisco  Rd.  Co.  v.  Keller  (Ark.)  110 
S.  W.  254,  where  we  held  that  a  stipulation 
In   a   contract  for  an   interstate   shipment 
which  required  notice  in  writing  of  the  loss 
to  be  given  within  a  specified  time,  if  rea- 
sonable, was  not  in  conflict  with  the  pro- 
visions of  the  Hepburn  act.    The  stipulation 
in  question  there  did  not  exempt  the  car- 
rier from  any  liability  Imposed  by  the  Hep- 
burn act.     They  were  mostly  rules  or  reg- 
ulations adopted  by  the  carrier  for  the  pur- 
pose of  securing  It  from  fraud  and  imposi- 
tion.   Having  held  the  contract  of  shipment 
invalid  In  so  far  as  It  restricted  the  liability 
of  the  carrier  as  to  the  value  of  the  goods 
shipped  in  case  of  loss  because  such  restric- 
tion was  in  violation  of  the  provisions  of  the 
Hepburn  act,  the  cause  stands  as  if  the  Chi- 
cago, Rock  Island  &  Pacific  Railroad  Com- 
pany had  accepted  the  goods  for  shipment 
from  Lawton,  Okl.,  to  Gentry,  Ark.,  and  the 
appellant  was  the  last  carrier  of  the  goods. 
"Where  goods  are  shipped  over  connecting 
lines  of  carriers  on  a  through  bill  of  lading, 
and  on  reaching  their  destination  a  box  Is 
missing.  In  an  action  therefor  against  the 
last  carrier  the  burden  of  proof  Is  on  It  to 
show  that  the  loss  did  not  occur  on  its  line." 
To  the  same  effect,  see  St  L.  S.  W.  Ry.  Co. 
V.  Birdwell,  72  Ark.  502,  82  S.  W.  835;  K.  C. 
So.  Ry.  Co.  V.  Embry,  76  Ark.  589,  90  S.  W. 
16;  Midland  Valley  Rd.  Co.  v.  Hale,  86  Ark. 
483,  111  S.  W.  646.    In  this  case  the  undis- 
puted evidence  shows  that  the  goods  were 
delivered  to  the  initial  carrier,  and  there  is 
nothing  to  rebut  the  presumption  that  they 
were  received  by  appellant,  the  last  carrier, 
and  lost  through  Its  negligence.    Hence,  un- 
der ttie  undisputed  evidence  as  disclosed  by 
the   record,    appellant   was   liable   for   the 
amount  recovered.    The  Judgment  being  right 
upon  the  undisputed  testimony,  no  prejudice 
could  have  resulted  to  appellant  from  any 
instruction  given  by  the  court.    St.  L,.  S.  W. 
Ry.  Co.  V.  Grayson  &  Seitz,  supra.     There- 
fore it  will  not  be  necessary  to  discuss  the 
correctness  of  the  instructions  given  by  the 
court,    and    the    Judgment    will    stand    af- 
firmed. 


IBapreme  uourt  ol  Arkansas.     Uct  11,  1U09.1 

1.  Cbuunai,  Law  (|  1151*)  — Appeai.— Re- 
view—Discebtion  OF  COUBT. 

It  is  only  where  there  has  been  an  abuse 
of  discretion  by  the  trial  court  in  refusing  • 
continuance  that  the  appellate  court  will  dis- 
turb the  ruling. 

[EM.  Note.— For  other  cases,  see  Ciimijial 
Law,   Cent   Dig.   K  3045-3049;    Dec   Dig.   | 

2.  Cbiminai,  Law  <8  598*)— Coktihuance— 
Absence  ov  Wftress. 

Four  or  five  days  before  his  trial  accused 
banded  to  the  clerk  of  the  court  a  list  of  his  wit- 
nesses, containing  the  name  of  a  witness  whose 
address  was  in  another  county.  The  clerk  issued 
a  subpoena  directed  to  the  sheriS  of  the  other 
counter,  and  delivered  it  to  the  deputy  sheriff  of 
the  trial  county,  who  mailed  the  subpoena  in  an 
envelope  directed  to  "officer  at"  the  address  giv- 
en by  accused.  The  writ  was  never  returned. 
Held,  that  the  court  did  not  abuse  its  discretion 
in  refusing  to  postpone  the  trial  because  of  the 
absence  of  such  witness  for  want  of  diligence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {i  1335-1341;  Dec.  Dig.  { 
598.*] 

3.  Cbiminai.  Law  d  695*)— Contin0akc»- 
Obounos — Matebialitt  or  Expected  Evi- 
dence. 

In  a  prosecution  for  obtaining  property  un- 
der false  pretenses  consigned  to  a  railway  com- 
pany, accused  expected  to  prove  by  an  absent 
witness  that,  after  be  obtained  the  property  from 
the  agent  of  the  railway  company,  be  offered  to 
to  return  it  to  such  agent  There  was  undis- 
puted evidence  that  after  such  agent  ceased  to 
be  the  agent  of  the  company  accused  offered  to 
return  the  property  to  her  successor  on  condi- 
tion that  the  freight  charges  which  he  had  paid 
be  refunded  to  bim.  Held,  that  it  was  not  an 
abuse  of  discretion  to  refuse  a  continuance  to 
secure  the  presence  of  such  witness. 

[EH.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1323-1327;  Dec.  Dig.  { 
595.*] 

Appeal  from  Circuit  Court  Cross  County; 
Frank  Smith,  Judge. 

Lee  Clampett  was  convicted  of  obtaining 
property  under  false  pretenses,  and  appeals. 
AfBrmed. 

Smith  &  Smith,  for  appellant  Hal  Lu  Nor- 
wood, Atty.  Gen.,  and  C.  A.  Cunningham. 
Asst  Atty.  Gen.,  for  the  State. 

McCULLOCH.  C  J.  Appellant  Lee  Oam 
pett  stands  convicted  of  the  crime  of  ob- 
taining property  under  false  pretenses;  the 
charge  being  that  he  obtained  from  the  agent 
of  the  railway  company  at  Cherry  Valley.  In 
Cross  county.  Ark.,  upon  the  false  and  fraud- 
ulent representation  that  he  was  tben  the 
holder  of  a  bill  of  lading  therefor,  a  lot  of 
personal  property  which  had  been  consigned 
to  the  Merry  Machine  Works.  The  evidence 
establishes  the  fact  that  appellant  bad  or- 
dered from  the  last-named  concern  at  Mem- 
phis, Tenn.,  the  property  In  question  (a  lot 
of  machinery  and  appliances  for  a  sawmUli. 
which  was  shipped  from  Memphis  to  Cherry 
Valley,  Ark.,  to  the  order  of  the  shipper,  and 
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the  latter  sent  the  bill  of  lading,  attached  to 
a  draft  on  appellant  for  t6e  purchase  price 
of  the  property,  to  a  bank  at  Cherry  Valley, 
to  be  delivered  to  appellant  on  payment  of 
the  draft  Appellant  paid  the  freight  char- 
ges, and  received  the  property  from  the  agent 
of  the  railway  company,  and  hauled  it  to 
the  mill  without  paying  the  draft,  and  with- 
out procuring  the  bill  of  lading  and  surren- 
dering It  to  the  agent  of  the  railway  com- 
paity.  He  has  never  paid  for  the  goods  at 
all.  The  railway  agent  testified  that  appel- 
lant represented  that  he  held  the  bill  of  lad- 
ing, and  that  the  consignment  of  freight  was 
delivered  to  him  on  the  faith  of  such  rep- 
resentation. Appellant  denied  that  he  made 
any  such  representation;  bis  contention  be- 
ing that  he  was  not  aware  of  the  property 
having  been  consigned  to  the  shipper's  or- 
der. This  was  the  issue  Involved  In  the  trial 
of  the  case.  The  evidence  was  conflicting, 
bat  the  jury  has  settled  the  issue  by  the  ver- 
dict 

Appellant  relies  for  a  reversal  of  the  case 
on  the  alleged  error  of  the  court  in  overrul- 
ing his  motion  for  continuance  of  the  case 
to  the  next  term  in  order  to  procure  the  at- 
tendance of  an  absent  witness,  Tom  Stevens 
by  name.  He  set  forth  in  bis  motion  what 
he  alleged  to  be  the  testimony  of  the  alisent 
witness,  and  the  court  In  overruling  the  mo- 
tion required  of  the  prosecuting  attorney  an 
admission  l)efore  the  Jury  that  the  witness 
would  give  the  testimony  thus  set  forth. 
This  was  read  to  the  jury  as  the  testimony 
of  the  absent  witness. 

The  court  in  passing  on  the  motion  for 
continuance  beard  testimony  as  to  the  dili- 
gence of  the  appellant  and  his  attorney  in 
attempting  to  procure  the  attendance  of  the 
alwent  witness.  It  appears  from  said  testi- 
mony that  the  only  thing  done  by  appellant 
or  his  attorney  was  to  hand  to  the  clerk,  four 
or  five  days  before  the  trial,  a  list  of  his 
witnesses  containing  the  name  of  this  wit- 
ness, with  the  word  "Smackover"  written  op- 
posite, Indicating  bis  residence  to  be  at  that 
place.  Smackover  is  a  railroad  station  in 
Union  county,  and  the  clerk  issued  a  sat>- 
poena  directed  to  the  sheriff  of  that  county, 
and  delivered  the  same  to  a  deputy  sheriff  of 
Cross  county.  The  last-named  officer  mailed 
the  subpoena  in  an  envelope  directed  to  "Of- 
ficer at  Smackover."  The  writ  was  never  re- 
turned, and  nothing  was  ever  heard  of  it. 
The  deputy  sheriff  stated  that  he  was  inform- 
ed by  Tom  Stevens'  father,  who  resided  at 
Cherry  Valley,  that  the  witness  resided  at 
Smackover.  This  court  has  repeatedly  held 
that  the  matter  of  postponement  of  trials  is 
left  to  a  considerable  extent  to  the  discre- 
tion of  trial  judges.  This  must  necessarily 
be  so,  as  the  trial  judge  who  hears  such  mo- 
tion is  in  a  much  better  position  than  the  ap- 
pellate court  to  determine  whether  or  not 
the  motion  is  made  in  good  faith,  and  that 


an  honest,  dlUgent  effort  has  been  made  to 
prepare  for  triaL  If  Is  only  when  it  appears 
that  there  has  been  an  abuse  of  discretion  by 
the  trial  judge  that  the  appellate  court  wlU 
disturb  such  ruling.  Now,  In  the  present  in- 
stance, we  cannot  say  that  the  trial  court 
abused  its  discretion  in  refusing  to  postpone 
the  trial  of  the  case.  Proper  care  had  not ' 
been  exercised  by  the  appellant  or  his  at- 
torney In  sending  the  subpcena  to  an  officer 
who  would  serve  it  promptly.  The  Cross 
county  depijty  sheriff  was  blamable  for  not 
sending  It  to  the  proper  officer  In  Union 
county;  but  appellant  was  not  free  from 
blame,  as  It  does  not  appear  that  he  took 
pains  to  give  directions  for  forwarding  the 
writ  He  should  not  have  relied  on  the  of- 
ficer entirely  without  specific  directions  to 
send  it  properly  in  order  to  get  it  served  in 
time.  However  honest,  intelligent,  and  well- 
meaning  public  officers  may  be,  they  are  often 
without  the  experience  which  suggests  to 
them  the  best  course  to  pursue  In  obtaining 
the  speedy  service  of  process ;  and  a  proper 
degree  of  diligence  on  the  part  of  those  inter- 
ested in  the  service  requires  that  they  give 
directions  under  circumstances  similar  to 
those  shown  to  exist  in  this  Instance.  Courts 
must  hold  litigants  to  a  strict  degree  of  care 
and  diligence  in  preparing  for  trial.  Other- 
wise the  orderly  dispatch  of  the  business  of 
the  court  would  be  hindered. 

This  subpoena  should  have  been  sent  to 
the  sheriff  of  Union  county  to  whom  it  was 
directed,  with  information  as  to  where  the 
witness  could  be  found  in  his  county.  If 
this  bad  been  done,  doubtless  the  writ  would 
have  been  served  and  the  witness  present 
when  the  case  was  called.  The  only  disputed 
point  In  the  testimony  of  the  absent  witness 
Is  that  appellant  some  time  after  he  obtsined 
the  property  from  the  agent  of  the  railway 
companv  (Miss  McUn)  offered  to  return  it  to 
her.  He  was,  of  course,  entitled  to  prove  this 
as  tending  to  show  good  faith  and  a  lack  of 
criminal  intent  on  bis  part  It  was  proved 
by  undisputed  evidence,  however,  that  after 
Miss  Moltln  cetsed  to  be  the  agent  of  the 
company  at  Cherry  Valley,  and  was  succeed- 
ed by  Stevens,  appellant  offered  to  return  the 
property  to  the  latter  as  such  agent  on  con- 
dition that  the  freight  charges  which  he  had 
paid  be  refunded  to  blm. 

Upon  the  whole,  we  are  of  the  opinion  that 
appellant  was  accorded  a  fair  trial,  and  was 
convicted  upon  sufficient  evidence.  So  the 
judgment  is  affirmed. 


McDonald  v.  shaw  et  ai. 

(Supreme  Court  of  Arkansas.     July  12,  1009. 
On  rehearing.    Oct  25,  1909.) 

1.  Wn-i-S  ($  T78*)— Rights  and  LiABir.iTiES 
OF  Devisees— "Election." 

An  "election"  in  equity  is  a  choice  which 
a  person  is  compelled  to  make  between  the  ac- 
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resting  upon  the  principle  that  a  person  claim- 
ing under  an  instrument  shall  not  interfere  by 
title  paramount  to  prevent  another  part  of  the 
same  instrument  from  having  effect  according 
to  its  construction. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Wg.  S  2004;   Dec.  Dig.  {  778.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2336-2339.] 

2.  Wnxs  (g  490*)— CoNBTBUCTiON— Pabol  Ev- 
idence TO  Show  Testatob's  Intent. 

To  require  an  election  by  a  devisee  between 
taking  property  devised  to  her  and  retaining 
property  of  hers  as  devised  to  others  by  testa- 
trix by  use  of  the  general  descriptive  words 
"one-half  of  all  my  estate,"  Intent  of  the  testa- 
trix to  dispose  of  that  which  was  not  hers 
should  appear  on  the  face  of  the  will  itself ; 
and,  when  it  appears  that  she  was  seised  of 
property  which  answered  the  descriptive  words, 
parol  evidence  is  not  admissible  to  show  that 
she  believed  that  she  owned  other  property, 
which  in  fact  belonged  to  the  devisee,  and  in- 
tended to  devise  it  by  her  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  lOoO;   Dec.  Dig.  g  490.*] 

3.  Wills  ({  786*)  — Riohtb  of  Devisees  — 
Election  fob  Ircoupetent  —  Duty  of 
CouBT  TO  Make. 

It  is  the  duty  of  the  court  to  make  an  elec- 
tion for  an  incompetent  person  only  when  it 
becomes  necessary,  and  hence,  in  an  action  in 
behalf  of  an  imbecile  to  recover  land  belonging 
to  her  by  inheritance  from  her  father,  but  which 
ber  mother  had  willed  to  defendants  and  another 
person,  the  court  was  not  required  to  make  an 
election  for  the  imbecile  to  take  either  the 
property  willed  to  the  other  person,  or  certain 
property  willed  her  by  her  mother;  the  other 
person  not  being  a  party  to  the  suit. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  2040 ;   Dec.  Dig.  8  786.»] 

4.  Wills  (8  800*)  — Rights  of  Devisees  — 
Election. 

The  basis  of  the  doctrine  of  election  being 
that  a  person  cannot  assume  two  incoDsistent 
positions  and  accept  and  reject  under  the  same 
instrument,  a  person,  in  making  an  election  to 
take  under  a  will',  can  be  required  to  give  up 
that  which  is  his  own  only  to  the  extent  that  it 
is  necessary  to  relieve  his  position  of  incon- 
sistency. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8  2074;    Dec.  Dig.  8  800.*] 

On  Rehearing. 

5.  Appeal  and  Ebbob  (8  1190*)— Disposition 
OF  Cause— Remand  fob  Fdbtheb  Pboceed- 

INOS. 

Where  an  action  to  recover  land  for  plain- 
tiCTs  ward,  which  had  been  inherited  from  the 
ward's  father,  and  which  the  defendants  claimed 
as  devisees  of  the  ward's  mother,  where  the 
case  was  transferred  from  the  circuit  to  the 
chancery  court,  and  the  judgment  of  the  chan- 
cery court  was  reversed  for  error  in  making  an 
election  for  the  ward  that  she  should  conform 
to  her  mother's  will,  so  that  defendants  would 
retain  the  property  in  question,  and  defendants 
in  their  answer  had  claimed  reimbursements  for 
improvements  made  on  the  property  and  for  tax- 
es, the  case  should  be  remanded  to  the  chancery 
court  for  a  complete  adjudication  of  the  parties' 
rights,  and  not  to  the  circuit  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dip.  §  4645:    Dec.  Dig.  5  1190.*] 


guardian  of  Ella  Hare,  an  imbecile,  against 
Till  Shaw  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded,  vrlth  directions. 

Winchester  &  Martin  (Ira  D.  Oglesby,  of 
counsel),  for  appellant  Read  &  McDonough, 
Brlzzolara  &  Fltzhugh,  Youmans  &  Youmans, 
and  Joseph  M.  Hill,  for  appellees. 

McCUIXOCH,  C.  J.  Ella  Hare,  who  is, 
and  has  been  since  she  was  an  Infant  of  ten- 
der years,  an  Imbecile,  instituted  separate 
actions  by  her  guardian  against  certain  de- 
fendants to  recover  possession  of  real  estate 
in  the  city  of  Ft  Smith,  title  to  which  is  as- 
serted for  ber  by  inheritance  from  ber  fa- 
ther, John  Hare,  who  is  shown  to  own  it  at 
the  time  of  his  death.  The  defendants  filed 
separate  answers  and  cross-complaints,  pray- 
ing that  the  actions  be  transferi%d  to  the 
chancery  court.  They  each  alleged,  in  sub- 
stance, that  they  held  the  property  in  con- 
troversy, and  claimed  title  thereto,  by  pur- 
chase and  conveyance,  one  from  the  devisee 
under  the  last  will  of  Mary  A.  Hare,  mother 
of  Ella  Hare,  and  the  others  from  the  admin- 
istrator of  the  estate  of  said  Mary  Hare; 
that  said  Mary  Hare  by  will  devised  prop- 
erty of  her  own  to  Ella  Hare,  and  also  de- 
vised property  of  Ella  Hare  to  others,  and 
that  said  Ella  Hare  should  therefore  be  put 
to  an  election  whether  she  would  take  ber 
own  property  and  repudiate  her  mother's 
will,  or  conform  to  said  will  and  permit  the 
defendants  to  keep  the  property  conveyed 'to 
them.  The  prayers  of  the  cross-complaints 
were  that  the  court  should  make  such  elec- 
tion for  Ella  Hare  on  account  of  ber  incapac- 
ity to  elect  for  herself.  The  cases  were 
transferred  to  the  chancery  court  and  con- 
solidated, and  on  final  hearing  the  cotn-t 
made  an  election  for  Ella  Hare  tbat  she 
should  conform  to  the  will  of  her  mother, 
thus  permitting  the  defendants  to  keep  the 
property  devised  to  their  grantor.  The  guard- 
ian of  Ella  Hare  appealed  to  this  court 

The  facts  of  the  case  are  practically  un- 
disputed. John  Hare  and  his  wife,  Mary  A., 
came  to  Ft  Smith  In  1852.  They  were  mem- 
bers of  the  Roman  Catholic  Church,  belong- 
ing to  the  parish  of  the  Church  of  the  Im- 
maculate Conception,  one  of  the  two  Catholic 
churches  of  Ft  Smith.  They  had  one  child. 
Ella,  who  was  in  infancy  rendered  an  Imbe- 
cile by  a  stroke  of  paralysis.  She  is  now 
about  35  years  of  age,  and  is  unable  to  walk 
witliout  assistance,  or  to  care  for  herself. 
and  has  but  a  small  degree  of  Intelligence- 
She  is  in  the  care  of  the  Catholic  Sisters  hi 
a  couveut  at  Ft.  Smith.  When  she  was  a 
small  child,  her  father  died,  in  1883,  leaving 
an    estate   consisting   of   $2,028.05    personal 
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property  and  a  large  amouot  of  real  estate, 
whicb  was  then  valued  at  $26,000,  including 
tlie  property  now  in  controversy.  He  left  a 
win  devising  all  bis  property  to  bis  wife, 
Mary  A.  Hare,  the  will  being  in  due  form  in 
all  other  respects,  but  omitting  to  mention 
the  name  of  his  child,  Ella,  or  to  make  any 
provision  for  ber.  Mrs.  Hare  theu  owned  no 
real  estate.  Among  other  tracts  of  land 
owned  by  John  Hare  was  one  of  470  acres  in 
sections  1  and  2,  township  7  N.,  range  31  W., 
worth  about  $6  or  $7  per  acre.  It  is  admit- 
ted that  the  title  to  this  property  was  in 
John  Hare;  but  after  his  death  the  record 
shows  that  for  some  reason  or  other  his 
wife,  Mary  Hare,  accepted  a  quitclaim  deed 
from  one  Camall,  describing  and  conveying 
the  property.  It  is  not  shown  that  Oamall 
had  any  title  to  convey.  The  will  of  John 
Hare  was  probated,  and  Mrs.  Hare  admin- 
istered on  his  estate  and  closed  the  same  up 
with  an  order  of  the  probate  court  vesting 
all  the  above  estate  of  John  Hare  In  her. 
She  exercised  acts  of  ownership  over  the 
same  after  her  husband's  death.  She  built 
houaes  on  some  of  It  and  sold  some  of  It 

The  evidence  tends  to  show  that  Mrs.  Hare 
was  never  advised  that  the  last  will  of  her 
husband  was  ineffectual  to  devise  his  proi)- 
erty  to  her,  on  account  of  omitting  the  name 
of  their  child.  After  her  husband's  death 
Mrs.  Hare  accumulated  personal  property 
which,  at  the  time  of  her  death,  was  valued 
at  $1,347.87,  and  real  estate  valued  at  $9,- 
800,.  exclusive  of  Improvements  which  she 
had  placed  on  the  property  owned  by  her 
husband.  She  died  in  1893.  leaving  a  will 
In  due  form  which.  In  addition  to  making 
certain  minor  bequests,  contains  the  follow- 
ing clauses: 

"After  all  my  Just  debts  and  funeral  ex- 
penses are  paid,  I  give  and  bequeath  to  the 
boy  Paul,  whom  I  have  raised,  80  acres  of 
land  described  as  follows,  said  80  to  be  tak- 
en out  of  my  -lands  I  own  in  township  7 
north,  range  31  west,  the  80  to  be  in  one 
body,  Paul  to  have  choice  and  also  the  sum  of 
one  hundred  dollars.    •    •    * 

"I  give,  devise  and  bequeath  to  the  con- 
vent of  the  Sisters  of  Mercy  at  Fort  Smith, 
known  as  Saint  Ann's  Convent,  one  half  of 
all  of  my  estate,  real  and  personal,  after  de- 
ducting the  legacies  and  bequests  mention- 
ed in  this  my  last  will  and  testament,  for 
the  support  and  maintenance  of  my  daugh- 
ter, Ella  Hare,  during  her  life,  and  after  the 
death  of  my  said  daughter,  Ella  Hare,  I  give, 
devise  and  bequeath  to  the  said  Sisters  of 
Mercy  the  said  half  of  my  estate,  real  and 
personal,  for  the  purpose  to  educate  poor 
Catholic  children. 

"I  give,  devise  and  bequeath  to  the  pastor 
of  the  parish  of  the  church  of  the  Immacu- 
late Conception  of  Fort  Smith,  in  the  state 
of  Arkansas,  lialf  of  all  of  my  estate,  real 
and  personal,  to  be  used  by  the  said  pastor 
for  the  said  purposes  of  helping  to  establish 
a  school  In  said  parish  for  the  education  of 


Catholic  boys  and  for  helping  to  educate 
young  men  of  the  parish  for  the  priesthood." 

This  win  was  construed,  and  its  provisions 
sustained.  In  McDonald  v.  Shaw,  81  Ark. 
235,  98  S.  W.  952.  "The  boy  Paul"  referred 
to  In  the  will  was  Paul  Herring,  who  was  an 
orphan  reared  by  Mrs.  Hare.  After  the  death 
of  Mrs.  Hare  the  Catholic  Sisters  took  charge 
of  Ella,  and  have  given  her  all  the  care  that 
loving  solicitude  could  suggest.  There  is  no 
doubt  that  they  are  attempting  to  carry  out 
the  provisions  of  Mrs.  Hare's  will,  in  spirit 
as  well  as  in  letter. 

Under  the  statutes  of  this  state  (Klrby's 
Dig.  I  8020)  the  will  of  John  Hare  was  void 
as  to  his  child,  Ella,  whose  name  was  omit- 
ted therefrom.  As  to  the  child  he  is  deemed 
to  have  died  intestate,  and  the  title  to  bis 
property  passed  to  her  as  the  sole  heir. 
There  is  no  disagreement  between  learned 
counsel  in  this  case  as  to  the  general  prin- 
ciples requiring  election  In  cases  of  this 
kind.  A  concise  statement  of  such  prin- 
ciples may  be  found  quoted  from  Blspham's 
Principles  of  Equity,  (  295,  In  the  opinion  of 
this  court,  delivered  by  Mr.  Justice  Smith  In 
the  case  of  Fltzbugh  v.  Hubbard,  41  Ark.  64, 
as  follows:  "An  election  In  equity  la  a 
choice  which  a  party  is  compelled  to  make 
between  the  acceptance  of  a  benefit  under 
an  instrument  and  the  retention  of  some 
property,  already  his  own,  which  is  attempt- 
ed to  be  disposed  of  in  favor  of  a  third  par- 
ty, by  virtue  of  the  same  Instrument  The 
doctrine  rests  upon  the  principle  that  a  per- 
son claiming  under  an  instrument  shall  not 
interfere,  by  title  paramount,  to  prevent  an- 
other part  of  the  same  instrument  from  hav- 
ing effect  according  to  its  construction.  He 
cannot  accept  and  reject  the  same  instru- 
ment" The  Virginia  Court  of  Appeals,  in 
Gregory  v.  Gates,  30  Grat  83,  states  the 
same  doctrine  in  somewhat  different  lan- 
guage, as  follows:  "The  doctrine  of  elec- 
tion may  be  thus  stated:  That  he  who  ac- 
cepts a  benefit  under  a  deed  or  will  must 
adopt  the  whole  contents  of  the  instrument, 
conforming  to  all  its  provisions,  and  re- 
nouncing every  right  inconsistent  with  it. 
If,  therefore,  a  testator  has  affected  to  dis- 
pose of  property  which  is  not  his  own,  and 
has  given  a  benefit  to  the  person  to  whom 
that  property  belongs,  the  devisee  or  lega- 
tee accepting  the  benefit  so  given  to  bim 
must  make  good  the  testator's  attempted  dis- 
position; but  if,  on  the  contrary,  he  choose 
to  enforce  his  proprietary  rights  against  the 
testator's  disposition,  equity  win  sequester 
the  property  given  to  him,  for  the  purpose  of 
making  satisfaction  out  of.it  to  the  person 
whom  he  has  disappointed  by  the  assertion 
of  those  rights."  It  Is  further  conceded  to 
be  settled  that:  "It  is  not  material,  in  de- 
termining whether  a  party  is  put  to  an  elec- 
tion, that  the  testator,  in  disposhig  of  that 
person's  property,  was  in  error  as  to  its 
ownership,  or  that  the  testator  in  fact  knew 
that,  he  had  no  title  to  it    In  .father  case. 
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If  the  party  whose  property  la  given  away 
decides  to  take  against  the  will,  he  mast  re- 
linquish his  legacy  under  the  will."  2  Un- 
derhUl  on  the  I^aw  of  Wills,  t  736. . 

The  real  controyersy  arises  concerning 
the  application  of  the  rules  of  evidence — 
whether  parol  evidence  is  admissible  to 
show  that  Mary  A.  Hare  by  her  will  at- 
tempted to  dispose  of  property  which  be- 
longed to  Ella  Hare  as  sole  heir  of  her  fa- 
ther, John  Hare.  The  defendants  claim  the 
right  to  show,  by  evidence  dehors  the  will 
of  Mary  Hare,  that  she  Intended  by  the 
words  In  her  will  "all  of  my  estate,  real  and 
personal"  to  describe  the  property  of  Ella 
Hare;  and  to  do  80  they  adduced  parol  evi- 
dence tending  to  show  that  Mrs.  Hare  claim- 
ed to  own  the  property,  believed  herself  to 
be  the  owner,  and  exercised  acts  of  owner- 
ship over  It  On  the  other  hand,  learned 
counsel  for  the  plaintiff  Insist  on  adherence 
to  what  they  assert  to  be  the  settled  rule  of 
evidence  that  "the  Intent  of  the  testator  to 
dispose  of  that  which  Is  not  his  ought  to  ap- 
pear on  the  face  of  the  will  itself,"  and  that 
when  it  appears  that  the  testator  was  seised 
and  possessed  of  property  which  in  fact 
answered  the  descriptive  words  "all  of  my 
estate,"  parol  evidence  should  not  be  admit- 
ted for  the  purpose  of  showing,  in  order  to 
require  an  election  on  the  part  of  the  devi- 
see, that  the  testator  believed  she  owned 
other  property  which  in  fact  belonged  to 
such  devisee,  and  Intended  to  devise  it  by 
her  will.  In  other  words,  they  insist  that 
where  the  testator  in  the  will  uses  merely 
the  general  descriptive  terms  "all  of  my 
property,"  it  may  be  shown  what  property 
she  owned,  but  that  the  inquiry  most  there 
stop.  We  think  that  the  authorities  fully 
sustain  this  contention. 

This  court  In  Fltzhugh  v.  Hubbard,  supra, 
which  Is  clearly  In  line  with  all  the  authori- 
ties on  the  subject,  said:  "Tou  may  show 
the  condition  of  the  subject-matter  and  the 
surrounding  circumstances  so  as  to  place  the 
court  in  the  position  of  the  testator.  But 
his  purpose  to  put  the  devisee  to  his  election 
must  appear  from  the  will  itself." 

In  Blake  v.  Bunbury,  1  Vesey,  Jr.  523, 
which  was  a  case  of  election  under  a  will,  it 
was  said  that  "the  intent  of  the  testator  to 
dispose  of  that  which  is  not  bis  ought  to  ap- 
pear on  the  will,  with  such  explanation,  how- 
ever, of  the  prima  facie  appearance  as  the 
law  admits,"  meaning,  of  course,  the  rule 
liermlttlDg  evidence  identifying  the  property 
called  for  by  the  descriptive  terms  used.  In 
Clementson  v.  Gandy,  1  Keen,  309,  the  sub- 
stance of  the  opinion  by  Lord  Lansdale,  Mas- 
ter of  the  Rolls,  appears  in  the  syllabus  as 
follows:  "Where  the  intention  to  dispose  was 
clearly  expressed  on  the  face  of  the  will,  and 
parol  evidence  was  tendered  for  the  purpose 
of  showing  that  the  testatrix  had  mistaken 
the  amount  of  the  property  which  she  was 
capable  of  bequeathing,  supposing  certain 
property  Id  which  she  had  only  a  life  inter- 


est to  be  her  own,  and  that  a  legatee  under 
the  wUl,  who  also  took  an  Interest  in  ancb 
supposed  absolute  property  under  a  set- 
tlement made  by  the  testatrix,  ought,  in  order 
to  enlarge  the  residuary  bequest,  to  be  put 
to  his  election,  such  evidence  was  held  to  be 
inadmissible."  Lord  Eldon  in  Doe  t.  Chich- 
ester, 4  Dow.  76,  which  is  cited  with  approval 
in  1  Jarman  on  WUIs  (6th  Ed.)  p.  469,  said: 
"It  must  appear  on  the  face  of  the  will  that 
the  testator  proposes  that  there  should  be  an 
election,  and  as  to  what  subjects."  In  Weih 
ber  y.  Stanley,  16  C.  B.,  N.  S.,  698,  the  Court 
of  Common  Fleas  announced  the  general  rule 
that  under  a  general  devise  of  "my  manor 
house,"  and  "all  of  my  manor  farms,  lands," 
etc.,  in  a  certain  county  where  there  was 
property  which  fitted  every  particular  of  the 
description,  and  on  which  every  word  of  the 
devise  could  have  full  effect,  the  meaning  of 
the  words  could  not  be  enlarged  by  extrinsic 
proof.  The  English  cases  are  discussed  at 
length  In  Jarman  on  Wills,  at  the  page  indi- 
cated above,  and  the  prevailing  rule  shown 
there  as  contended  for  by  counsel  for  plain- 
tiff. An  Interesting  discussion  of  the  sub- 
ject may  also  be  found  In  the  notes  of  Hare 
&  Wallace  to  the  case  of  Noys  v.  Mordaunt, 
beginning  on  page  510  of  White  &  Tudor's 
Leading  Cases  In  Equity  (volume  1).  They 
state  the  prevailing  rule,  and  cite  numerous 
English  cases  to  sustain  it,  as  follows:  "In 
order  to  raise  a  case  of  election  there  must 
appear  In  the  will  or  instrument  itself  a  clear 
intention,  on  the  part  of  the  author  of  It,  to 
dispose  of  that  which  Is  not  his  own."  The 
only  E}ngll8h  case  declaring  a  different  doc- 
trine is  Pultney  v.  Darlington,  2  Ves.  Jr.  544. 
which  has  been  expressly  disapproved  by 
many  of  the  greatest  Judges  of  that  country. 
The  American  cases  are  equally  harmoni- 
ous, and  of  the  same  purport.  In  Havens  v. 
Sackett,  15  N.  T.  365,  Chief  Justice  Denlo 
gives  the  following  statement  of  the  law 
(quoting  from  the  syllabus):  "In  order  to 
raise  a  case  for  election  under  a  will  a  clear 
and  decisive  intention  of  the  testator  must  be 
manifested  by  the  will  itself,  to  dispose  un- 
conditionally of  that  which  did  not  belong  to 
him.  If  his  expressions  will  admit  of  being 
restricted  to  some  interest  in  property  belong- 
ing to,  or  disposable  by,  the  testator,  they 
will  not  be  held  to  apply  to  that  over  which 
he  had  no  disposing  power."  In  Miller  t. 
Springer,  70  Pa.  269,  Judge  Sharswood,  speak- 
ing for  the  court,  said:  "A  general  devise  of 
the  testator's  real  estate  has  always  been 
held  to  show  an  intention  to  give  what  strict- 
ly t>eIongs  to  him,  and  nothing  more,  even  If 
the  testator  had  no  real  estate  of  his  own  up- 
on which  the  devise  could  otherwise  oi>erate: 
1  Jarman  on  Wills,  393.  Nor  can  evidence 
dehors  the  will  be  admitted  to  show  that  the 
testator  considered  the  land  In  question  to  be- 
king  to  him,  and  intended  it  to  pass  under 
the  win."  Judge  Mitchell,  delivering  the 
opinion  of  the  Supreme  Court  of  Minnesota. 
In  Sherman  t.  Lewis,  44  Minn.  107,  46  M.  W. 


Digitized  by 


Google 


Ark.) 


MCDONALD  r.  SHAW. 


939 


318,  laid  down  the  law  on  the  rabject  as  fol- 
lows: "The  rule  is  that  a  general  bequest 
and  devise  of  the  testator's  property  will  be 
construed  as  Intended  to  extend  only  to  such 
property  as  he  could  dispose  of  by  wUl;  also 
that,  even  where  specific  property  Is  disposed 
of  by  will.  Id  which  the  testator  had  only  a 
partial  Interest,  the  courts  will.  If  possible 
under  any  reasonable  rule  of  construction, 
construe  the  language  of  the  will  as  Intended 
to  apply  only  to  the  Interest  which  the  testa- 
tor was  able  to  dispose  of,  the  presumption 
being  that  he  did  not  Intend  It  to  apply  to 
that  oyer  which  he  had  no  disposing  power; 
also  that,  In  order  to  raise  a  case  for  an 
election,  the  intention  as  manifested  by  the 
wUl  itself  must  be  clear  and  decisive.  It 
must  be  clear,  beyond  reasonable  doubt,  that 
the  testator  has  Intentionally  assumed  to  dis- 
pose of  the  property  of  the  beneficiary,  who 
is  required  on  that  account  to  give  up  his  own 
gift  (citing  cases).  And  while  parol  evidence 
is  admissible,  to  the  same  extent  as  in  other 
cases,  in  aid  of  the  construction  of  written 
instruments — ^that  is,  to  show  the  condition 
of  the  subject-matter  and  the  surrounding  dr- 
cnmstances,  so  far  as  to  place  the  court  in 
the  position  of  the  testator — ^yet  the  Intent  of 
the  testator  to  dispose  of  that  which  was  not 
his  must  appear  from  the  words  of  the  will 
itself,  and  cannot  be  proved  by  evidence  de- 
hors the  instrument"  The  Virginia  Court  of 
Appeals,  in  Wootton  v.  Redd,  12  Grat  196 
(quoting  the  syllabus),  said:  "Though  it  may 
l>e  possible  the  testator  Intended  to  give  more, 
yet  if  there  be  a  subject  found  to  satisfy  the 
description  in  the  will,  the  court  can  neither 
enlarge  nor  extend  it"  The  same  court,  in 
the  case  of  Gregory  v.  Gates,  supra,  said: 
"In  order  to  raise  a  case  of  election,  there 
must  appear  in  the  will  itself  a  clear  inten- 
tion on  the  part  of  the  testator  to  dispose  of 
that  which  Is  not  his  own."  And  again  that 
court,  in  Penn  v.  Ouggenheimer,  76  Va.  839, 
held  that  "generally,  when  the  testator  has 
an  undivided  interest  in  certain  property,  and 
he  employs  general  words  in  disposing  of  it 
as  'all  my  lands,'  or  'all  my  estate,'  no  case 
of  election  arises  from  it;  for  It  does  not 
plainly  appear  that  be  meant  to  dispose  of 
anything  but  what  was  strictly  his  own." 
Judge  Story  clearly  announced  the  same  doc- 
trine as  follows:  "A  case  of  election  cannot 
ordinarily  arise  where  property  is  devised  in 
general  terms,  as  a  devise  of  'ail  my  real  es- 
tate in  A.,'  which  estate  is  subject  to  the 
claims  of  a  devisee  or  legatee:  for  It  is  not  ap- 
parent that  he  meant  to  dispose  of  any  prop- 
erty but  what  was  strictly  his  own,  subject 
to  that  charge."  2  Story,  Bq.  Jur.  1087. 
Prof.  Pomeroy  also  reached  the  same  conclu- 
sion.   1  Pomeroy's  Eq.  Jur.  473,  474. 

The  diligence  of  learned  counsel  has  not 
brought  to  light  a  single  case  directly  hold- 
ing the  contrary  view.  We  assume  that  there 
are  none.  They  rely  mainly  upon  certain 
general  observations  of  Mr.  Wigmore  in  his 
work  on  Evidence,  expressing  views  as  to  the 


general  growth  of  the  law  of  evidence  on  this 
subject  But  that  learned  author  does  not 
undertalie  to  show  that  the  rule  announced 
by  the  various  authorities  hereinbefore  cited 
is  erroneous.  Counsel  also  rely  to  some  ex- 
tent on  the  decision  of  this  court  in  Fltzhugh 
▼.  Hubbard,  supra ;  but  the  doctrine  announc- 
ed in  that  case  by  no  means  reaches  to  the 
point  raised  in  this.  There  the  testator  in 
general  terms  released  the  debt  of  a  certain 
party  to  him,  and  it  appeared  that  the  only 
debt  which  the  party  had  ever  owed  him  was 
a  note  which  be  had  previously  assigned  to 
the  testator's  wife,  who  was  also  a  beneficiary 
under  the  will.  It  was  held  competent  In 
that  case  to  show  these  facts  in  order  to  give 
some  effect  to  the  language  of  the  will;  other- 
wise the  entire  bequest  would  have  been  void. 
In  the  present  case  the  devise  was  for  the 
benefit  of  Ella  Hare,  and  was  in  the  language 
"one-half  of  all  of  my  estate,"  and  the  testa- 
tor owned  property  which  fitted  the  language. 
We  find  It  nowhere  announced  that  evidence 
Is  inadmissible  to  show  the  circumstances 
with  which  the  testator  was  surroimded  in 
order  to  explain  the  language  which  he  used, 
or  to  identify  property  which  he  Intended  to 
devise.  But  the  description  of  the  property 
cannot  be  entirely  supplied  by  evidence  de- 
hors the  will,  where  there  is  nothing  in  the 
language  of  the  will  Itself  to  point  out  what 
property  is  meant;  nor,  where  the  language 
does  point  out  the  property,  and  some  is 
found  which  answers  the  description,  can  the 
description  be  enlarged  by  parol  testimony. 
We  are  therefore  of  the  opinion  that  the  pa- 
rol testimony  was  inadmissible  for  the  pur- 
pose of  showing  that  Mrs.  Hare  Intended  to 
convey  the  property  which  Ella  Hare  held  by 
inheritance  from  her  father,  and  that  no  case 
was  made  out  for  an  election. 

It  is  further  insisted  by  counsel  for  plain- 
tiff that  the  devise  of  80  acres  of  land  to 
Paul  Herring  was  a  specific  devise  of  prop- 
erty owned  by  Ella  Hare,  and  that  that  call- 
ed for  an  election.  We  do  not  deem  it  neces- 
sary for  the  purposes  of  this  case  to  deter- 
mine whether  the  devise  to  Paul  Herring  was 
sufficiently  specific  to  Indicate  an  Intention, 
on  the  part  of  the  testator,  to  devise  proper- 
ty which  belonged  to  Ella  Hare,  and  which 
called  for  an  election.  If  It  be  conceded  that 
such  was  the  case,  the  defendants  are  in  no 
position  to  demand  an  election,  because  the 
position  of  Ella  Hare,  the  claimant  by  in- 
heritance from  her  father.  Is  inconsistent 
with  the  rights  of  Paul  Herring.  Paul  Her- 
ring Is  not  a  party  to  this  suit,  and  no  con- 
troversy has  arisen  with  him.  It  Is  the  duty 
of  the  court  to  make  an  election  for  an  In- 
fant or  other  incompetent  person  only  when 
it  l)ecomes  necessary.  2  Underhill  on  Wills, 
787.  Now,  if  hereafter  the  guardian  of  Ella 
Hare  should,  under  orders  of  the  court  seek 
to  recover  from  Paul  Herring  the  property 
devised  to  him,  then  a  case  for  election  may 
arise  as  to  that  individual.  These  defend- 
ants can  never  inject  themselves  Into  that 
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witn  f  aui  uemng  tne  necessity  ror  an  elec- 
tion should  arise,  tlie  court  could  either  elect 
for  Ella  Hare  to  conform  to  her  mother's 
will  80  far  as  to  leave  Paul  Herring  undis- 
turbed In  his  rights  thereunder,  or  could  elect 
for  her  to  take  from  him  the  property  so  de- 
vised, and  render  compensation  to  him  out 
of  the  property  devised  to  Ella  Hare  under 
her  mother's  will.  In  no  event  can  the  other 
devisee  under  the  will  of  Mrs.  Hare,  or  the 
grantees  of  such  devisee  or  the  purchaser 
from  Mrs.  Hare's  administrator,  be  inter- 
ested in  that  controversy.  If  Mary  Hare  bad 
attempted  by  her  last  will  to  devise  to  them 
property  which  was  owned  by  Ella  Hare, 
then  they  would  be  In  position  to  require 
of  Ella  Hare  an  election  whether  she  would 
abide  by  the  will  or  repudiate  it.  but  such  Is 
not  the  case.  Since  we  hold  that  none  of 
the  property  claimed  by  them  was  describ- 
ed in  the  will,  what  interest  have  they  in  any 
election  made  by  or  for  Ella  Hare,  or  in 
requiring  her  to  make  an  election  at  all?  If 
an  election  should  be  made  by  or  for  Ella 
Hare,  that  would  not  involve  the  property 
In  controversy  which  is  owned  by  her,  and 
Is  not  affected  by  the  will  of  her  mother,  for 
if  the  court  in  a  proper  proceeding  should 
elect  for  her  to  abide  by  the  will  of  her 
mother,  she  would  only  have  to  relinquish 
her  claim  to  that  portion  of  her  property 
which  is  given  to  others  under  the  will. 
That  portion  of  her  property  which  is  not 
covered  by  the  terms  of  the  will,  regardless 
of  the  source  of  her  title,  would  not  be  af- 
fected by  an  election,  for  her  claim  to  it  is 
not  Inconsistent  with  the  terms  of  the  will; 
and  she  can  conform  to  every  provision  of 
the  will  without  relinquishing  any  of  the 
property  in  controversy,  because  the  testatrix 
did  not  by  the  terms  of  the  will  purport  to 
devise  It  The  basis  of  the  doctrine  of  elec- 
tion is  that  a  person  cannot  assume  two  in- 
consistent positions — he  cannot  accept  and 
reject  under  the  same  Instrument.  Fltzbugh 
V.  Hubbard,  supra.  It  follows,  therefore, 
that  In  case  of  an  election  a  person  can  be 
required  to  give  up  that  which  is  his  own 
only  to  the  extent  that  it  is  necessary  to  re- 
lieve his  position  of  inconsistency. 

The  chancellor  erred  In  declaring  an  elec- 
tion. Tlie  decree  Is  reversed,  and  the  cause 
remanded,  with  directions  to  remand  the  case 
to  the  circuit  court  for  further  proceedings 
not  inconsistent  with  this  opinion. 

On  Rehearing. 

Learned  counsel  for  appellees  have  again 

argued  the  questions  pressed  u[>on  us  on  the 
original  consideration  of  tbe  case,  but  after 
careful  re-examlnation  of  those  questions,  we 
are  convinced  that  we  reached  the  correct 


circuit  court,  tne  cnaucery  court  oe  mrect- 
ed  to  retain  the  case  for  further  proceed- 
ings. Appellees  in  their  answer  claimed  re- 
imbursement for  improvements  made  on  tbe 
property  in  controversy,  and  for  taxes  paid 
thereon.  After  the  case  was  transferred  to 
the  chancery  court,  the  several  parties  en- 
tered Into  the  following  stipulation,  viz.: 
"It  was  further  stipulated  and  agreed  by  the 
respective  parties  In  open  court  that.  If  tbe 
court  should  find  against  the  said  defend- 
ants and  cross-plaintiffs  on  the  Issues  made 
by  their  answers  and  cross-complalnts,  tbe 
said  respective  causes  should  then  be  refer- 
red to  a  master  to  take  testimony  as  to  tbe 
mesne  profits  due  plaintiffs.  If  any,  from 
said  defendants,  respectively,  and  as  to  tbe 
amounts  due  defendants,  respectively,  for 
improvements  made  and  taxes  paid.  If  any. 
by  them,  or  either  or  any  of  them,  upon  the 
property  in  controversy  In  said  several  cas- 
es." Now,  aside  from  this  stipulation,  we 
are  of  tbe  opinion  that  tbe  chancery  court 
having  properly  assumed  jurisdiction  for  tbe 
purpose  of  considering  the  defense  Inter- 
posed by  appellees,  it  should  retain  it  for 
the  purpose  of  ^completely  adjudicating  the 
rights  of  the  parties,  concerning  the  subject- 
matter  of  the  controversy.  It  is  proper, 
therefore,  that  the  controversy  as  to  the 
amount  of  mesne  profits,  if  any,  to  be  recov- 
ered by  appellant,  and  tbe  amount  of  reim- 
bursement, if  any,  to  be  recovered  by  appel- 
lees, should  be  determined  in  the  Cbanc»y 
court.  We  do  not  mean  to  decide,  however, 
at  this  time,  whether  or  not  appellees  are 
entitled  to  any  reimbursement,  for  that  ques- 
tion has  not  been  presented,  and  was  not 
decided  below.  We  merely  leave  that  matter 
open  for  further  consideration  In  tbe  court 
below. 

Other  matters  are  set  np  in  tbe  cross-com- 
plalnts of  some  of  the  appellees,  viz..  the 
claim  by  some  of  them  who  purchased  from 
the  administrator  of  the  estate  of  Mary  A. 
Hare,  to  subrogation  against  tbe  property 
of  that  estate  for  the  amount  of  purchase 
price  paid,  and  also  tbe  claim  of  tbe  Sisters 
of  Mercy  against  Ella  Hare  for  an  account- 
ing of  tbe  amounts  paid  out  for  her  benefit 
But  these  matters  we  do  not  think  are  ger- 
mane to  this  controversy,  and  find  no  proper 
place  in  this  litigation.  If  causes  of  action 
exist  they  should  be  made  tbe  subject  of 
separate  suits. 

The  Judgment  of  this  court  la  tberefoie 
modified  so  as  to  change  the  directions;  and 
tbe  decree  of  the  chancery  court  is  reversed, 
with  directions  to  enter  a  decree  in  accord- 
ance with  this  opinion,  and  for  furtber  pro- 
ceedings not  inconsistent  herewith.  It  la  so 
ordered. 


The  chancery  court  has  power  to  appoint  a 
master  to  assist  it  in  taking  testimony,  etc.,  as 
well  inherently  as  under  Kirby's  Dig.  |  633. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  {  63 ;   Dec.  Dig.  f  35.*] 

2.  Refebence  (S  48*)— Powebs  or  Master. 

A  master  can  only  act  upon  the  matters 
expressly  referred  to  him,  so  that  a  master,  ap- 
pointed under  an  order  directing  him  to  take 
testimony  as  to  the  value  of  fruit  trees  and  re- 
port the  evidence,  was  not  authorized  to  make 
a  finding  as  to  such  value. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  !  76;   Dec.  Dig.  S  48.*] 

3.  Rbfebenok  (S  99*)— Powebs  of  Master. 

If  a  master  is  appointed  by  consent  of  the 
parties,  with  directions  to  report  his  findings, 
the  report  has  the  same  force  as  a  verdict,  while 
the  findings  of  a  master  appointed  without  con- 
sent are  merely  advisory,  and,  under  Kirby's 
Dig.  (  6337,  providing  that  a  master's  report  shall 
stand  good  unless  it  appears  that  it  was  er- 
roneous, it  is  the  courts  duty  to  examine  tiie 
report  and  evidence,  and  make  a  different  find- 
ing if  the  master's  finding  is  not  sustained  by 
the  evidence. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent  Dig.  !!  150-155 ;    Dec.  Dig.  i  99.*] 

•4.  Appeai,  and  Erbob  (S  1009*)— Findings— 
Conclusiveness— 'Equitable  Case. 

The   chancellor's   findings   of  fact  will   be 

sustained  if  not  against  the  preponderance  of 

the  evidence. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error  Cent  Dig.  {{  8970-3072;    Dec.  Dig.  { 

1009.  ] 

Appeal  from  Logan  Chancery  Court;  J.  V. 
Bonrland,  Chancellor. 

Action  by  Frank  L.  Johnston  against  J.  C. 
Claypool.  From  a  decree  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Robert  J.  Wbite,  for  appellant  Anthony 
Hall,  for  appellee. 

•  FRAUENTHAL,  J.  The  plaintiff  below, 
Franlc  L.  Johnston,  instituted  this  suit 
against  the  defendant,  J.  C.  Claypool,  seek- 
ing to  recover  upon  a  note  given  for  the 
balance  of  the  purchase  money  of  certain 
land.  The  defendant  admitted  the  purchase 
of  the  land  and  the  execution  of  the  note,' 
but  alleged  that  the  plaintiff  bad  fraudulent- 
ly Induced  him  to  purchase  the  land  by 
falsely  representing  that  at  the  time  of  the 
purchase  there  were  2,500  healthy,  bearing 
apple  trees  upon  the  land.  He  sought  a 
recoupment  by  reason  of  the  false  repre- 
sentations or  a  rescission  of  the  contract  of 
sale.  Upon  a  trial  of  the  cause  below  the 
chancery  court  found  "that  the  defendant  Is 
entitled  to  recoup  in  this  action  against  the 
plaintiff  the  value  of  1,300  bearing  apple 
trees  from  four  to  six  years  old;  that  the 
testimony  as  to  the  value  of  said  trees  is 
insufficient  for  the  court  to  find  their  val- 
ue," and  It  did  order  and  decree  "that  the 
Issues  as  to  the  deception  as  to  the  amount 


for  the  purpose,  and  when  such  testimony 
shall  be  taken  the  master  will  make  report 
to  the  next  term  of  this  court,  to  which  this 
cause  Is  continued."  At  the  following  term 
of  the  court  the  master  filed  a  report  in 
which  he  stated  that  he  had  taken  the  tes- 
timony of  10  witnesses,  which  was  reduced 
to  writing  and  filed.  He  further  reported 
that  the  witnesses  had  experience  in  fruit 
culture,  and  that  a  majority  of  the  wit- 
nesses who  testified  at  the  instance  of  the 
defendant  fixed  the  value  of  the  trees  at  $1 
each,  and  that  a  majority  of  the  witnesses 
who  testified  at  the  instance  of  the  plaintiff 
fixed  such  value  at  25  cents  each,  and,  "re- 
lying wholly  upon  the  testimony,  I  find  the 
value  of  said  1,300  apple  trees  to  be  50 
cents  each,  making  a  total  of  $650."  There- 
after a  motion  was  made  to  quash  the  depo- 
sitions of  certain  witnesses  on  the  ground 
that  notice  of  the  taking  thereof  had  not 
been  given,  and  to  direct  the  master  to  take 
further  testimony.  This  motion  was  sus- 
tained by  the  court  At  the  following  term 
the  master  reported  that  he  had  taken  the 
depositions  of  from  20  to  80  witnesses, 
which  he  filed.  He  also  reported  that  he 
"would  value  four  to  six  year  old  apple 
trees  of  all  the  different  varieties  and  class- 
es generally,  diseased  and  otherwise,  on 
the  moantain  in  the  vicinity  of  the  Clay- 
pool place  at  50  cents  each";  that  this  was 
his  former  report.  But  that  he  found  that 
the  "testimony  of  the  defendant's  witnesses 
were  taken  as  to  the  value  of  healthy,  bear- 
ing six  year  old  apple  trees,"  whereas  the 
Judgment  of  the  court  provided  that  the 
defendant  was  entitled  to  recoup  "the  value 
of  1,300  bearing  apple  trees  from  four  to 
six  years  old,"  and  that,  taking  the  Judg- 
ment of  the  court  as  a  basis,  and  consider- 
ing the  testimony  of  all  the  witnesses,  he 
now  finds  the  value  of  the  trees  to  be  75 
cents  each,  or  $075,  for  the  1,300  trees.  Ex- 
ceptions were  filed  by  the  plaintiff  to  this 
latter  report,  and  these  exceptions  were 
by  the  court  sustained.  The  court  there- 
upon found  the  fair  and  equitable  value  of 
bearing  apple  trees  four  to  six  years  old  to 
be  50  cents  each,  and  that  defendant  is  en- 
titled to  recoup  $650,  for  the  value  of  the 
1,300  trees;  and  the  court  rendered  a  de- 
cree in  accordance  with  that  finding.  From 
this  decree  the  defendant  prosecutes  this 
appeal. 

The  only  question  Involved  in  this  appeal 
Is  the  value  of  the  1,300  trees  and  the  ac- 
tion of  the  chancery  court  in  finding  that 
value.  That  court  has  the  power  within  Its 
sound  discretion  to  appoint  a  master  for  the 
purpose  of  assisting  it  in  the  proceedings  t>e- 
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fore  It,  as,  for  example,  to  take  testimony 
or  to  state  accounts,  etc.,  and  this  power  Is 
also  given  It  by  statute.  14  Oyc.  435;  Kir- 
by's  Dig.  i  633.  The  master  derives  his  au- 
thority from  the  order  thus  appointing  him, 
and  be  has  no  authority  other  than  that  con- 
ferred upon  him  by  the  court,  and  should 
make  no  Inquiry  or  finding  beyond  the  mat- 
ters that  are  expressly  referred  to  him.  The 
master  Is  the  representative  of  the  court 
In  regard  to  the  matter  thus  referred  to 
him,  and  Is  wholly  subject  to  the  court's 
control,  and  should  follow  Its  orders.  17 
Ency.  of  Pleading  &  Practice,  1020;  16  Cyc. 
440;  Klmberly  v.  Arms,  129  U.  S.  612,  9 
Sup.  Ct  866,  32  L.  Ed.  764;  17  Ency.  P.  & 
P.  1035;  Young  v.  Rose,  80  Ark.  613,  98  S. 
W.  370.  In  this  case  the  clerk  was  appoint- 
ed master  for  the  purpose  of  taking  testimo- 
ny as  to  the  value  of  said  trees  and  to  re- 
port that  evidence.  The  order  did  not  di- 
rect him  to  determine  the  facts  as  to  the 
Issue,  or  to  report  his  determination  of  the 
value  of  the  trees.  In  so  far,  therefore,  as 
he  made  a  report  as  to  his  finding  of  the 
value,  of  the  trees  he  took  an  action  not 
conferred  upon  him  by  the  order.  The  court 
could  have  so  directed  him,  if  it  bad  seen 
fit  to  do  so;  and,  while  the  court  did  not 
strike  such  finding  from  the  report,  but 
even  considered  it,  nevertheless  it  did  not 
make  an  order  directing  such  finding.  The 
court  has  the  power  to  appoint  a  master 
upon  its  own  motion;  or  It  can,  at  the  re- 
quest of  and  by  the  consent  of  the  parties, 
refer  matters  to  a  master  for  his  finding. 
If  such  appointment  is  made  at  the  re- 
quest of  and  by  the  consent  of  the  parties, 
with  specific  directions  for  a  report  of  find- 
ings, then  the  report  of  such  master  as  to 
findings  of  fact  has  the  same  force  and  ef- 
ficacy as  the  verdict  of  a  Jury.  But  that  is 
only  when  the  report  is  made  by  a  consent 
referee  or  master.  Greenhaw  t.  Combs,  74 
Ark.  336,  85  S.  W.  768;  Paepcke-Lelcht  Co. 
V.  Collins,  85  Ark.  414,  108  S.  W.  611. 

As  is  said  in  the  case  of  Davis  v.  Schwartz, 
155  V.  a.  631,  15  Sup.  Ct  237,  89  L.  Ed.  289: 
"A  distinction  is  drawn  between  the  find- 
ings of  a  master  under  the  usual  order  to. 
take  testimony  and  his  findings  when  the 
case  is  referred  to  him  by  consent  of  par- 
ties, as  in  this  case.  While  it  was  held  that 
the  court  could  not  of  its  motion,  or  upon 
the  request  of  one  party,  abdicate  its  duty 
to  determine  by  Its  own  Judgment  the  con- 
troversy presented,  and  devolve  that  duty 
upon  any  of  its  officers,  yet  where  the  par- 
ties select  and  agree  upon  a  special  tribunal 
for  the  settlement  of  their  controversy,  there 
Is  no  reason  why  the  decision  of  such  tribu- 
nal, with  respect  to  the  facts,  should  be 
treated  as  of  less  weight  than  that  of  the 
court  itself."  But  where  the  master  Is  ap- 
pointed by  the  court  upon  its  own  motion, 
us  is  said  in  the  case  of  Klmberly  v.  Arms, 
129  U.  S.  512,  9  Sup.  Ct  355,  32  L.  Ed.  764, 
"the  Information  which  he  may  communi- 


cate by  his  findings  in  such  cases  upon  tbt- 
evldence  presented  to  him  is  merely  adviso- 
ry to  the  court  which  it  may  accept  and 
act  upon  or  disregard,  in  whole  or  in  part, 
according  to  Its  own  Judgment  as  to  the 
weight  of  the  evidence."  When  the  court 
of  its  own  motion  deems  It  fit  or  necessary 
to  refer  to  a  master  any  matter  for  the  pur- 
pose of  aiding  or  facilitating  the  court  la 
the  proceedings  incidental  to  the  cause,  it 
is  the  duty  of  the  court  to  review  the  find- 
ings of  such  master.  The  findings  of  the 
master  do  not  become  effective  until  they 
are  approved  by  the  court  In  regard  to 
the  r^ort  of  a  master  It  is  provided  by  sec- 
tion 6387,  Klrby'B  Dig.,  that:  "The  report 
shall  stand  good,  except  such  parts  as  are 
excepted  to,  unless  it  shall  appear  on  the 
face  of  the  report  or  from  the  evidence  in 
the  cause  that  it  is  erroneous."  In  such 
case  it  is  not  only  the  province,  but  the 
duty,  of  the  court  to  examine  the  report  and 
the  evidence  and  to  pass  Its  own  Judgment 
thereon.  The  findings  of  the  master  are 
highly  persuasive,  and  should  not  be  lightly 
disregarded.  17  Ency.  P.  &  P.  1054.  But 
where  in  the  opinion  of  the  court  the  evi- 
dence is  not  sufficient  to  warrant  the  find- 
ings made  by  the  master  thus  appointed,  the 
court  will  not  sustain  or  approve  them;  but 
it  may  take  such  action  therewith  as  it 
may  deem  in  Its  own  sound  discretion  to 
be  right,  subject  to  a  review  upon  appeal  If 
that  discretion  is  abused.  In  this  case  we 
cannot  say  that  the  court  has  abused  its  dis- 
cretion in  refusing  to  confirm  the  second 
report  of  the  master  as  to  bis  findings  of 
value,  even  if  it  should  be  held  that  the 
master  had  the  authority  to  make  such  find- 
ings. 

The  master  made  two  reports.  In  his  first 
report  he  made  a  finding  that  the  value  of 
each  tree  was  60  cents,  and  seems  to  have 
placed  that  value  on  "four  to  six  year  old 
apple  trees  of  all  the  different  varieties  or 
classes  generally,  diseased  or  otherwise.*' 
In  his  second  report  he  says  that  he  arrived 
at  the  above  value  in  the  light  of  testimony 
of  witnesses  on  the  part  of  the  defendant  as 
to  the  value  of  "healthy,  bearing  six  year 
old  apple  trees,"  whereas  the  order  of  the 
court  only  directed  that  testimony  should  be 
taken  as  to  the  value  of  "bearing  apple 
trees  from  four  to  six  years  old."  In  his 
first  report  he  took  into  consideration,  as  a 
requisite  of  the  character  of  the  tree,  that 
it  should  be  healthy,  and  in  his  second  re- 
port he  did  not  take  this  requisite  Into  con- 
sideration; and  yet  by  his  second  report 
he  values  the  trees  higher  than  by  his  first 
report  The  court  had  before  it  two  findings 
as  to  the  value  of  the  trees  made  by  the 
master,  and  we  cannot  say  that  the  Chancel- 
lor under  these  circumstances  was  not  Jus- 
tified in  taking  the  value  as  found  in  the 
first  report  rather  than  in  the  second.  Un- 
der these  circumstances,  therefore,  we  do 
not  think  that  the  court  did  lightly  dlsre- 
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grard  the  second  report  of  the  maater.  Nor 
can  we  say  that  the  weight  of  the  evidence 
is  against  the  finding  of  the  chancellor.  A 
number  of  witnesses  testified  as  to  the  value 
of  the  trees,  and  there  la  quite  a  variance 
in  the  values  placed  thereon  by  them.  Bat 
after  an  examination  of  their  testimony,  we 
cannot  say  that  the  finding  of  the  chancel- 
lor Is  not  sustained  by  the  weight  of  the 
evidence.  And  the  finding  of  facts  by  the 
chancellor  will  be  sustained  on  appeal  if  It 
is  not  against  the  preponderance  of  the 
evidence.  Whitehead  v.  Henderson,  67  Ark. 
200,  B6  S.  Wu  1085;  Brown  v.  Wyandotte  & 
S.  B.  Ry.  Co.,  68  Ark.  134,  56  S.  W.  862; 
Greer  v.  Fontaine,  71  Ark,  605,  77  S.  W.  56; 
Sulek  V.  McW^lIIams,  72  Ark.  67,  78  8.  W. 
760;  Hlnkle  v.  Broadwater,  78  Ark.  489,  84 
S.  W.  510;  Norman  v.  Pagh,  75  Ark.  62,  86 
S.  W.  833. 
The  decree  of  the  lower  court  is  affirmed. 


a  H.  SMITH  TIE  &  TIMBER  CO.  v. 

WEATHEHIFORD. 

(Supreme  Court  of  Arkansas.     Oct.  11,  1909.) 

1.  Sales  (|  364*)— Actiow  oh  Coktbact— Ih- 
stbuctions. 

In  an  action  for  a  balance  on  an  account 
for  cross-ties,  stave  bolts,  etc.,  delivered  to  de- 
fendants under  an  alleged  contract,  that  the 
price  sboDld  be  23  cents  a  tie  for  the  first  lot, 
which  shonld  be  increased  to  the  prevailing  price 
at  the  time  of  their  respective  deliveries  where 
defendants  claimed  that  they  during  the  prog- 
ress of  the  transaction  agreed  to  increase  the 
price  above  23  cents,  but  that  it  was  a  gratuity 
which  they  were  not  required  under  the  orig- 
inal contract  to  pay,  a  charge  that  if  defend- 
ants, after  the  original  contract  was  entered  in- 
to, voluntarily  gave  plaintiff  a  tionus  amount- 
ing In  all  to  80  cents  as  the  whole  price  for 
first-class  ties,  then  defendant  was  under  no 
legal  obligation  to  make  such  a  gift,  and  plain- 
tiff could  not  recover  the  SO  cents  on  any  ties 
oo  which  it  was  not  voluntarily  given,  was 
properly  refused,  as  ignoring  plaintiff's  conten- 
tion and  as  calculated  to  mislead  the  ]tti7  to 
believe  that  even  though  they  accepted  plain- 
tiff's contention  as  true,  if  the  prices  were  vol- 
untarily increased  by  defendant,  the  increased 
prices  could  not  be  recovered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  364.»] 

2.  Tbial  (I  261*)— Instbuctions  Pabtlt  Eb- 

B0NE0T7S. 

A  party  cannot  complain  of  the  refusal  to 
give  a  charge  unless  it  is  correct  in  every  par- 
ticular. 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  J  660;    Dec,  Dig.  {  261.  •] 

3.  SAI.K8  (I  81*)  —  CONTBACT  —  DELTVBBT — 
I^ICE. 

Where  a  contract  for  sale  of  railroad  ties 
called  for  their  delivery  on  a  railroad  right  of 
wa^,  and  for  payment  of  the  marlcet  price  when 
delivered,  the  seller  was  entitled  to  a  reasonable 
time  in  which  to  make  deliveries  and  to  any 
Increase  in  price  occurring  during  that  time,  the 
price  at  the  date  each  tie  was  made  not  govern- 
ing, but  he  could  not  rightfully  withhold  deliv- 
ery after  making  the  ties  to  wait  an  increase 
in  prices. 
[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 


Dig.  t  81.»1 


4.  Sales  ((  88*)— Ooktbaot—Aotiorb— Ques- 
tion FOB  JUBT. 

What  would  constitute  a  reasonable  time 
under  the  circumstances  of  the  case  was  a  ques- 
tion for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  249 ;   Dec.  Dig.  i  88.*] 

5.  Sates  (f  181  •)—C0NTBACT8—Ac7ri0NS— De- 
lay IN    DELIVEBY— BCBDEN   OF  PROOF. 

The  burden  to  prove  negligent  or  wrongful 
delay  in  delivering  the  ties  after  they  were  man- 
ufactured was  on  defendants. 

[Eld.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  181.*] 

6.  Tbial  (|  295*) — Abstbact  Inbtbdotionb— 
Effect  of  Ohaboe  as  a  Whole. 

The  rule  that  it  is  prejudicial  error  to  give 
an  abstract  instruction  which  might  be  con- 
strued as  an  intimation  from  the  court  that 
there  was  some  evidence  on  that  issue,  when 
there  was  in  fact  none,  is  not  inflexible,  and, 
where  it  appears  that  no  prejudice  could  have 
resulted,  the  verdict  will  not  be  set  aside ;  and 
In  an  action  for  a  balance  due  on  an  account, 
where  the  court  charged  that,  if  the  parties  had 
a  final  settlement,  plaintiff  was  bound  by  it,  and 
could  not  recover  tor  any  difference  that  might 
have  been  due  him  at  that  time,  though  more 
than  the  amount  paid  at  the  settlement,  an  ad- 
ditional charge  that  the  settlement  would  not  ap- 
ply to  business  after  the  settlement,  if  not  bas- 
ed on  evidence,  was  not  reversible  error,  it  not 
being  possible  that  the  jury  could  have  been 
misled  thereby  into  disregarding  the  settlement. 

[Ed. '  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  295.*] 

7.  Altebation  of  Instbumknts  (8  27*)— Bub- 
den  OF  Pboof. 

In  an  action  for  balance  due  on  an  account, 
where  defendants  pleaded  settlement  in  full,  it 
devolved  on  them  to  prove  it,  emd,  having  in- 
troduced a  check  from  them  to  plaintiffs  ac- 
knowledging payment  in  full,  it  devolved  on 
them  to  prove  that  the  check  contained  words 
acknowledging  acceptance  of  the  amount  in  full 
satisfaction  when  it  passed  through  plaintiffs' 
hands;    that  being  denied  by  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Dec.  Dig.  {  27.*] 

8.  Sales  ({  355*)— Actions— Pleading— Vabi- 

ANCE. 

Where  a  complaint  set  forth  a  cause  of  ac- 
tion on  an  itemized  account  for  the  price  of 
ties,  stave  bolts,  and  piling,  and  alleged  that 
defendants  employed  plaintiff  on  a  certain  date 
to  make  and  deliver  such  articles,  the  fact  that 
the  evidence  showed  that  the  agreement  with 
reference  to  the  stave,  bolts,  and  piling  was 
made  on  a  subsequent  date  was  not  a  material 
variance;  the  gist  of  the  action  being  the  sale 
of  the  materia]  described  in  the  exhibited  ac- 
count. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  855.*] 

9.  Sales  (§  354*)  —  Contbactb  —  Actions  — 
Pleading— Admissions. 

In  an  action  for  a  balance  due  on  35,930 
railroad  ties  alleged  to  have  been  delivered  to 
defendants  under  a  contract  requiring  delivery 
on  a  railroad  right  of  way,  a  statement  in  the 
answer  that  defendants  denied  that  they  re- 
ceived 35,930  ties,  but  admitted  that  they  re- 
ceived 33,024,  and  that  they  paid  for  their  haul- 
ing and  for  the  making  of  35,460,  leaving  a  bal- 
ance due  to  them  of  2,436  paid  for  by  defend- 
ants, hut  never  delivered  by  plaintiff,  was  equiv- 
alent to  an  admission  that  33,024  ties  had  been 
delivered,  as  the  acceptance  of  the  ties  was  a 
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waiver  of  delivery  by  plaintiff  at  the  place  nam- 
ed in  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  (  354.*] 

10.  Tbial  (S  255*)— Dutt  to  Ask  tob  Sfxciv- 

10  iNSTBUOnORB. 

An  instruction  that  defendant  admitted  the 
delivery  of  all  the  timber  except  2,436  cross- 
ties  did  not  deprive  defendants  of  the  right  to 
-claim  credit  for  the  expense  of  hauling,  but,  if 
they  feared  that  the  instruction  would  have  that 
«ffect,  they  should  have  asked  for  a  specific 
charge  that  the  expense  of  hauling  to  the  stip- 
ulated place  of  delivery  should  be  deducted  from 
the  amount  which  would  have  been  due  had 
-delivery  been  made  at  the  agreed  place. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  U  827-641;    Dec  Dig.  (  255.*] 

Appeal  from  Circuit  Conrt,  Searcy  Coon- 
ty;  Brice  B.  HudgiitB,  Judge. 

Action  by  L.  E.  Weatherford  against  ttae 
O.  H.  Smith  Tie  &  Timber  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Crump,  Mitchell  &  Trimble  and  Jos.  M. 
Hill,  for  appellant  Pace  &  Pace,  for  appel- 
lee. 

Mcculloch,  O.  J.  This  is  an  action  In- 
stituted by  the  plaintiff,  L.  E.  Weatherford, 
against  defendants  Smith  and  others  as  part- 
ners, under  the  firm  name  of  C.  H.  Smith 
Tie  Sc  Timber  Company,  on  account  for  rail- 
road ties  and  stave  bolts  and  piling  manu- 
factured by  plaintiff  for  defendants  and  al- 
leged to  have  been  dellyered  to  them.  The 
amount  of  balance  alleged  to  be  due  on  the 
account  Is  12,398.34,  and  on  the  trial  below 
before  a  Jury  the  plaintiff  recovered  $1,800. 

It  is  alleged  In  the  complaint  that  in  July, 
1906,  the  plaintiff  was  employed  by  defend- 
ants to  make  ties,  stare  bolts,  and  piling  out 
of  timber  which  had  been  purchased  by  him 
from  them;  that  for  the  first  lot  of  ties  be 
was  to  receive  23  cents  each,  and  for  subse- 
-quent  lots  the  current  prices  at  the  time  of 
the  respective  deliveries.  The  account  ex- 
hibited with  the  complaint  shows  a  debit  of 
$12,032.21,  with  payments  thereon  aggregat- 
ing $9,633.87,  leaving  an  unpaid  balance  of 
$2398.34,  the  amount  sued  for ;  and  it  shows 
an  aggregate  of  35,930  ties  claimed  to  have 
been  delivered  by  plaintiff.  The  defendants 
In  their  answer  alleged  that  they  bad  paid 
the  plaintiff  for  35,4G0  ties,  but  that  they 
had  received  only  83,024,  leaving  2,436  Ues 
which  they  had  paid  for,  but  which  had 
never  been  delivered.  They  further  alleged 
that  they  had  had  a  final  settlement  with 
plaintiff,  and  that  plaintiff  had  given  a  re- 
ceipt acknowledging  payment  In  full.  The 
case  was  tried  before  a  Jury  on  conflicting 
evidence,  and  the  result,  as  before  stated, 
was  a  verdict  and  Judgment  for  plaintiff  In 
the  sum  of  $1,800. 

It  appears  from  the  evidence  that  the  de- 
fendants were  engaged  in  the  business  of 
supplying  ties  to  a  railroad  company,  and 
owned  timber  on  two  tracts  of  land.    They 


engaged  plaintiff  to  make  ties  and  deliver 
them  on  the  right  of  way  of  the  railroad 
company,  and  agreed  to  let  him  have  the 
timber  at  the  prices  tb^  had  paid  for  It, 
to  purchase  other  tracts  of  timber  for  bim, 
and  to  charge  the  price  thereof  to  him  as 
an  advance  on  ties  to  be  delivered,  as  well 
as  to  advance  him  money  to  pay  for  cutting 
and  hauling  the  ties.  Afterwards  th^ 
agreed  also  to  take  stave  bolts  and  piling. 
The  only  point  of  difference  between  the  par- 
ties, as  far  as  concerns  the  contract,  was 
as  to  the  price  to  lie  paid  for  the  ties.  The 
plaintiff  testified  that  he  was  to  receiye  the 
ruling  current  prices  for  ties  after  the  first 
lot  delivered,  for  which  he  was  to  receive 
23  cents  each ;  and  the  defendants  contend- 
ed that  they  were  only  to  pay  23  cents  each 
for  all  ties  delivered.  The  defendants  ad- 
mitted that  during  the  progress  of  the  trans- 
actions between  them  they  agreed  to  increase 
the  price  of  ties  above  the  stipulated  sum 
of  23  cents,  but  that  this  was  a  bonus  or 
gratuity  which  they  were  not  required  un- 
der the  original  contract  to  pay.  Both  sides 
Introduced  testimony  In  support  of  their  re- 
spective contentions.  They  also  testified  in 
support  of  their  respective  contenttons  with 
reference  to  the  alleged  settlement  in  full. 
One  of  the  defendants  testified  that  he  made 
a  compromise  and  final  settlement  with  the 
plaintiff  and  paid  him  $150,  which  he  said 
the  plaintiff  accepted  in  full  satisfaction  of 
all  his  demands ;  that  the  payment  was  made 
by  two  checks,  one  for  $100  and  the  other 
for  $50,  the  latter  check  containing  in  writ- 
ing on  its  face  the  words  "settlement  In  full 
for  all  lands  and  ties  cut  up  to  this  date"; 
and  that  the  plaintiff  accepted  the  check 
with  this  written  on  Its  face  and  collected 
the  same.  The  plaintiff  denied  that  the 
amount  was  paid  In  full  settlement,  and 
testified  that  the  words  above  quoted  were 
not  on  the  check  when  it  passed  through  his 
hands.  The  defendants  Introduced  in  evi- 
dence the  check  containing  the  words  quoted 
above.  Numerous  errors  of  the  court  are 
assigned,  which  will  be  discussed  in  the  order 
presented  In  argument 

1.  The  court  refused  to  give  the  following 
instruction  at  defendant's  request:  "No.  4. 
You  are  Instructed  if  defendants,  after  the 
original  contract  was  entered  into,  Toiuu- 
tarily  gave  plaintiff  a  bonus  amounting  in  all 
to  80  cents  as  the  whole  price  per  first-class 
ties,  then.  In  fact,  defendant  was  under  no 
legal  obligation  to  make  such  a  gift,  and  the 
plaintiff  cannot  recover  in  law  for  said  30 
cents  on  any  ties  on  which  same  was  not 
voluntarily  given."  Doubtless  the  defend- 
ants intended  by  this  instruction  to  have 
the  law  declared  to  be  that  if,  under  the 
original  contract  with  plaintiff,  they  were 
only  to  pay  23  cents  each  for  all  the  ties 
delivered,  they  were  not  without  a  new  con- 
sideration, bound  by  their  agreement  to  in- 


•For  otb«r  eases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  IWT  to  dat*.  ft  Reporter  ladezas 
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creaae  the  price  to  80  cents  per  tie.  Bat 
the  Instruction  falls  far  short  of  expressing 
this  Idea  with  sufficient  clearness  for  jurors 
of  ordinary  Intelligence  to  understand  it  It 
entirely  ignored  the  plaintiff's  contention 
that  the  price  of  ties  furnished  from  time  to 
time  was  to  be  Increased  to  the  prevailing 
or  current  price  at  the  time  of  the  respective 
deliveries;  and  it  was  calculated  to  mislead 
the  Jury  into  believing  that,  even  though  they 
accepted  the  plalntifTs  contention  as  true,  If 
the  prices  were  voluntarily  Increased  by 
the  defendants,  the  Increased  prices  could 
not  be  recovered.  The  words,  "voluntarily 
gave  plaintiff  a  bonus  amounting  In  all  to  30 
cents,"  do  not  clearly  express  the  Idea  in- 
tended to  be  conveyed,  and  might  have  had 
a  misleading  effect  upon  the  minds  of  the 
jurors.  The  meaning  of  the  latter  part  of 
the  Instruction  Is  also  far  from  being  clear. 
It  says  that  the-  plaintiff  "cannot  recover 
In  law  for  said  30  cents  on  any  ties  on  which 
same  was  not  voluntarily  given."  A  party 
cannot  complain  at  the  refusal  of  a  court  to 
give  an  Instruction  unless  it  is  correct  in 
every  particular.  The  court,  no  doubt,  would 
have  given  an  Instruction  on  the  subject  if  a 
correct  one  had  been  requested ;  for  the  law 
as  contended  for  by  defendant's  counsel  was 
declared  in  another  instruction.  After  set- 
ting forth  the  issues  In  the  case,  the  court 
gave  this  to  the  Jury:  "No.  10.  You  are  In- 
Btmcted  that  the  burden  Is  on  the  plaintiff 
to  show  that  he  had  a  contract  with  defend- 
ant by  which  defendant  was  to  pay  the  pre- 
vailing market  price  for  ties;  that  he  fur- 
nished ties  under  that  contract.  If  you  so 
And,  your  verdict  will  be  for  the  plaintiff  In 
whatever  sum  to  be  due  him  by  a  preponder- 
ance of  the  evidence."  With  this  instruction 
before  them,  the  Jury  were  properly  advised 
as  to  the  law  on  this  feature  of  the  case. 

2.  Error  Is  assigned  In  the  refusal  of  the 
court  to  give  the  following  instruction :  "No, 
1.  You  are  instructed  that  under  the  terms 
of  the  agreement  that  when  the  plaintiff  had 
made  a  tie  that  the  date  of  Its  making  marks 
the  time  of  the  prevailing  price,  if  you  find 
that  the  plaintiff  held  up  ties  purposely  or 
negligently,  and  that  the  plaintiff  could  not 
hold  same  until  there  was  a  rise  in  the  mar- 
ket price.  The  date  of  making  such  ties,  be- 
ing In  the  exclusive  knowledge  of  the  plain- 
tiff, must  be  shown  by  him ;  if  not  so  shown, 
the  original  lowest  price  paid,  as  shown, 
wlU  govern."  And  also  In  striking  the  fol- 
lowing from  Instruction  No.  12,  requested 
by  the  defendants:  "If  you  should  further 
find  that  he  cut  and  kept  them  In  the  woods 
a  longer  time  than  he  should  have  done, 
and  you  find  that  the  ties  had  in  the  mean- 
time risen  in  value,  and  yon  cannot  arrive 
accurately  at  the  true  date  at  which  ties 
ought  to  have  been  delivered,  then  I  instruct 
that  the  plaintiff  ought  not  to  recover  more 
than  the  lowest  sum  paid  because  he  cannot 
fraudulently  or  negligently  take  advantage 
of  bis  own  wrong."     Instruction  No.  1  was 
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erroneous  in  several  partlcnlara.  In  the 
first  place.  It  was  not  correct  to  say  that 
the  date  each  tie  was  made  marked  the  time 
for  fixing  the  price  to  be  paid.  The  contract 
called  for  the  delivery  of  the  ties  on.  the 
railroad  right  of  way,  and.  If  the  plaintiff 
correctly  stated  the  terms  of  the  contract,  he 
was  entitled  to  the  market  value  at  that  time. 
He  could  not  rightfully  withhold  delivery 
after  the  making  of  the  ties  to  await  an  in- 
crease in  prices;  but  he  was  entitled  to  a 
reasonable  time  In  which  to  make  bis  de- 
liveries, and  he  was  entitled  to  any  Increase 
In  prices  occurring  during  that  time.  What 
constituted  a  reasonable  time  under  the  pe- 
culiar circumstances  of  the  case  was  a  ques- 
tion for  the  Jury  to  determine.  Nor  was  it 
correct  to  insthict  the  Jury,  as  requested, 
that,  if  the  plaintiff  failed  to  show  the  date 
of  making  the  ties,  he  could  only  recover  the 
minimum  price  under  the  contract.  The 
plaintiff  was  only  bound  to  show  the  date  of 
delivery  and  the  ruling  prices  at  the  time 
thereof.  It  devolved  on  the  defendants  to 
prove  negligent  or  wrongful  delay  In  deliver- 
ing the  ties  after  they  were  manufactured. 
The  omitted  portion  of  the  twelfth  instruc- 
tion above  quoted  was  also  erroneous  In  say- 
ing that  the  plaintiff  was  not  entitled  to  re- 
cover more  than  the  minimum  price  if  he 
failed  to  prove  accurately  the  true  date  of 
making  the  ties.  The  instruction  would  have 
cut  the  plaintiff  off  from  a  recovery  of  more 
than  the  minimum  price  for  any  of  the  ties 
notwithstanding  he  proved  the  increase  in 
price  merely  because  he  could  not  show  the 
date  of  making  the  ties. 

3.  The  court  gave  the  following  instruction 
concerning  the  alleged  final  settlement:  "No. 
13.  The  court  Instructs  the  jury  that,  if  you 
find  from  the  evidence  plaintiff  and  defend- 
ant had  a  final  settlement  and  defendant 
paid  plaintiff  $160,  then  the  plaintiff  Is 
bound  by  settlement,  and  could  not  re- 
cover for  any  difference  that  might  have 
been  due  him  to  the  said  time  although  it 
might  have  been  more  than  said  $150,  iut 
you  are  further  instructed  that  said  settle- 
ment, if  you  find  that  there  had  been  one, 
would  not  apply  to  business  after  said  set- 
tlement." The  part  In  Italics  was  objected 
to  on  the  alleged  ground  that  there  was  no 
evidence  of  business  transacted  between  the 
parties  after  the  date  of  the  alleged  settle- 
ment If  it  be  conceded  that  there  was  no 
such  evidence,  we  fall  to  see  how  the  instruc- 
tion could  have  had  a  prejudidal  effect  The 
jury  could  not  by  the  abstract  instruction 
have  been  misled  into  disregarding  the  set- 
tlement It  has  often  been  held  by  this 
court' that  it  is  prejudicial  error  to  give  an 
abstract  Instruction  which  might  be  con- 
strued as  an  intimation  from  the  court  that 
there  was  some  evidence  on  that  Issue  when 
there  was  In  fact  none.  St'  L.  &  S.  F.  Ry. 
Co.  v.  Townsend,  69  Ark.  380,  63  S.  W.  094 ; 
St  L.,  I.  M.  A;  S.  Ry.  Co.  V.  Woodward,  70 
Ark.  441,  69  S.  W.  6;    Harris  Lbr.  Co.  v. 
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Morris,  80  Ark.  260,  96  8.  W.  1067 ;  Fordyce 
V.  Key,  74  Ark.  19,  84  8.  W.  797 ;  Ark.  &  La. 
Ry.  Co.  V.  Stroude,  77  Ark.  109,  91  8.  W. 
18,  113  Am.  St  Rep.  130.  But  the  rule  thus 
announced  is  not  an  Inflexible  one;  and, 
where  it  can  be  seen  that  no  prejudice  could 
have  resulted  from  the  giving  of  such  an  In- 
struction, the  verdict  will  not  be  set  aside. 
It  is  only  where  it  can  be  seen  that  prejudice 
might  have  resulted  that  a  reversal  follows. 
Miller  v.  Nuckolls,  77  Ark.  64,  91  S.  W.  759, 
4  L.  R.  A.  (N.  S.)  149,  113  Am.  St  Rep.  122; 
Railroad  Co.  v.  Cable  (Ark.)  117  S.  W.  550. 
The  distinction  will  be  found  by  a  comparison 
of  the  cases  above  cited. 

The  court  also  gave  the  following  instruc- 
tion over  the  defendant's  objection:  "No.  14. 
The  burden  of  proof  is  upon  the  defendant 
to  show  that  such  a  final  settlement  was  had 
between  the  parties,  if  any,  must  outweigh 
the  evidence  tending  to  show  that  be  (no) 
such  settlement  was  made."  This  instruc- 
tion is  not  complete,  and  there  la  a  manifest 
error  in  copying  it  Into  the  transcript 
Learned  counsel  for  the  defendant  in  their 
argument  have  presented  this  instruction  as 
having  told  the  Jury  in  substance  that  the 
burden  of  proof  was  on  the  defendant  to 
show  that  a  final  settlement  had  been  made 
between  the  parties.  They  say  that  an  in- 
struction to  that  elTect  was  erroneous,  and 
in  conflict  with  the  principle  announced  in 
Decker  v.  Laws,  74  Ark.  286,  85  S.  W.  425. 
We  do  not  think  so.  The  case  above  referred 
to  was  quite  similar  to  the  instant  case.  The 
defendant  in  that  case,  as  in  this  one,  claim- 
ed to  have  consummated  a  settlement  in  full 
with  a  check  containing  words  acknowledging 
payment  in  full.  But  the  plaintiff  denied  that 
the  check  contained  those  words  when  it  pass^ 
ed  tlirough  his  hands.  In  that  state  of  the 
proof  the  court  Instructed  that.  If  the  check 
contained  those  words  when  it  was  given 
and  accepted,  the  burden  was  on  the  plain- 
tiff to  show  that  the  check  was  not  given 
and  accepted  as  full  payment;  but  that  the 
burden  of  proof  was  on  the  defendant  to 
show  that  those  words  were  contained  at 
the  time  plaintiff  accepted  it  This  court  ap- 
proved those  instructions,  and  in  the  opinion 
said:  "As  appellants  were  claiming  a  spe- 
cial t>eneflt  from  certain  words  in  the  $50 
check,  the  burden  was  upon  them  to  prove 
that  Laws  was  bound  by  these  words.  The 
check  was  a  special  phase  of  the  case  Intro- 
duced and  relied  upon  by  appellants,  and  It 
was  correct  to  place  the  burden  upon  that 
particular  question  upon  appellants;  for 
Laws  denied  in  his  proof  that  the  check  con- 
tained any  such  words  when  he  signed  the 
check.  There  is  nothing  antagonistic  or  in- 
consistent In  the  two  instructions.  If  Laws 
really  signed  the  check  with  the  words  'in 
full  payment  of  all  demands'  in  it  when 
be  signed,  then  the  burden  was  upon  him  to 
show  that  these  words  were  not  Intended  as 
full  payment,  as  they  purported  to  be,  as  the 
court  told  the  Jury  In  Instruction  numbered 


2.  But,  on  the  other  hand,  If  the  check  did 
not  bare  the  words  'in  full  of  ail  demands' 
when  Laws  signed  same,  then  he  was  not 
bound  by  them,  and  the  burden  was  npon 
appellants,  In  order  to  get  the  l)enefit  of 
these  words,  to  show  that  Laws  signed  the 
Instrument  containing  them."  And  again 
the  court  said:  "The  words.  In  full  pay- 
ment of  all  demands,'  t>eing  contested,  the 
question  as  to  when,  by  whom,  and  with 
what  Intent  they  were  written  was  left  to 
the  Jury  upon  the  whole  evidence,  with  the 
burden  upon  him  who  produced  and  claimed 
the  beneflt  of  the  instrument  to  prove  It, 
and  the  burden  left  with  the  plaintiff  to  es- 
tablish his  claim."  So  in  the  present  case, 
having  pleaded  settlement  In  full.  It  devolved 
on  the  defendants  to  prove  it  It  also  de- 
volved on  them  to  prove  tttat  the  check  con- 
tained words  acknowledging  acceptance  of 
the  amount  in  full  satisfaction  when  it  passed 
through  plaintiff's  hands;  that  being  denied 
by  the  plaintiff.  It  was  an  essential  part  of 
their  defense  of  payment  They  would  have 
been  entitled  to  an  instruction,  as  in  Decker 
V.  Laws,  If  they  had  requested  one,  to  the 
effect  that,  If  the  plaintiff  accepted  the  check 
with  these  words  in  it,  then  the  burden  would 
be  on  him  to  show  that  the  check  was  not  ac- 
cepted as  full  payment  But  the  defendants 
did  not  ask  for  such  an  instruction,  and  can- 
not now  complain  because  none  was  given. 

4.  It  Is  next  insisted  that  the  court  erred 
in  admitting  evidence  to  sustain  a  contract 
for  furnishing  stave  l>olts  and  piling,  which 
was  not  declared  on  In  the  complaint  The 
contention  Is  not  well  founded.  The  com- 
plaint set  forth  a  cause  of  action  on  an  Item- 
ized account  for  the  price  of  ties,  stave 
bolts,  and  piling.  It  is  true  that  the  com- 
plaint alleged  that  the  defendants  employed 
the  plaintiff  on  a  day  in  July,  1905,  to  make 
and  deliver  ties,  stave  bolts,  and  piling,  and 
the  evidence  shows  that  the  agreement  with 
reference  to  the  stave  traits  and  piling  vras 
made  on  a  subsequent  date.  But  tills  vari- 
ance was  not  material,  as  the  gist  of  the 
action  was  the  sale  of  the  material  described 
in  the  exhibited  account;  and  the  variance 
as  to  the  date  of  sales  was  not  fatal.  The 
evidence  tended  to  establish  the  allegations 
of  the  plaintiff,  viz.,  that  the  plaintiff  had 
sold  certain  quantities  of  stave  Iwlts  and 
piling  to  the  defendants;  and  they  could 
not  have  been  misled  by  the  variance,  and 
they  do  not  claim  to  have  been  misled.  In 
the  answer  filed  in  the  case  they  met  th» 
issue  tendered  in  the  complaint  concerning 
the  stave  bolts  and  piling  by  admitting  the 
sale  and  delivery  of  tiie  same,  and  pleading 
that  they  had  paid  for  same  at  the  time  of 
the  delivery. 

5.  The  final  contention  of  the  defendants 
is  that  the  court  erred  In  giving  the  follow- 
ing instruction:  "No.  7.  The  court  instructs 
the  Jury  that  the  plaintiff  sues  the  defendant 
on  an  alleged  contract  in  which  suit  he  al- 
leges  that  the  defendants  are  Indebted  to  htm 
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In  the  sum  of  $2,39&34  for  timber  by  plain- 
tiff as  defendant  TA«  defendant  admita  the 
delivery  of  an  the  timber  except  Z,4S6  oroas- 
tiet."  The  part  In  Italics  Is  objected  to  on 
the  alleged  ground  that  It  Incorrectly  stated 
the  defeadants'  admission  to  be  that  all  of 
the  timber  except  2,436  cross-ties  was  de- 
livered, when.  In  fact,  they  only  admitted 
that  they  had  received  the  ties  In  the  woods, 
but  that  the  same  were  not  hauled  to  the 
stipulated  place  or  delivered,  and  that  they 
bad  to  do  the  hauling  at  their  own  expense. 
Their  answer  on  this  point  reads  as  fol- 
lows: "The  defendants  deny  that  they  re- 
ceived 35,830,  but  admit  that  they  received 
33,024^  and  claim  that  they  paid  for  the 
hauling  of  the  same  and  for  the  making  of 
35,460,  leaving  a  balance  due  to  the  tie  com- 
pany of  2,436  ties,  paid  for  by  defendants, 
but  never  delivered  by  plaintiff."  We  think 
the  court  was  correct  In  Its  Interpretation 
of  the  defendant's  admission.  The  acceptance 
of  the  ties  in  the  woods  amounted  to  a 
waiver  of  delivery  by  the  plaintiff  at  the 
place  named  In  the  contract  But  they  were 
entitled  to  credit  for  the  additional  expense 
of  hauling.  This  instruction  did  not  deprive 
them  of  the  right  to  claim  credit  for  the  ex- 
pense of  hauling.  If  they  feared  such  a 
prejudicial  effect  on  the  minds  of  the  jury, 
they  should  have  asked  for  a  specific  instruc- 
tion saying  that  the  expense  of  hauling  the 
ties  to  the  stipulated  place  of  delivery  should 
be  deducted  from  the  amount  which  would 
have  been  due  the  plaintiff  had  the  ties  been 
delivered  at  the  agreed  place. 
Judgment  affirmed. 


CARROLL  et  aL  t.  CARROLL  et  al. 
(Supreme  Court  of  Arkansas.     Oct.  11,  1909.) 

1.  LiMWATioN   OF  Actions  (J   102*)— Tbust 
ftvUi'Tias. 

Limitations  do  not  affect  the  riKhtg  of  the 
cestuis  que  trust  so  long  as  the  trust  relation 
continues. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  494;    Dec.  Dig.  i  102.*] 

2.  Ltoitatton  of  Actions  (|  72*)— Infarct— 
'    accodntino. 

Where  a  wife  is  before  death  the  owner  of 
a  homestead  which  descended  to  her  children, 
and  the  father,  after  her  death,  collects  the 
rents  of  the  homestead,  the  children  are  barred 
by  limitations  from  suing  to  compel  an  account- 
ing for  such  rents  where  for  more  than  three 
years  after  reaching  majority  they  take  no  ac- 
tion. 

[Hid.  Note. — For  other  cases,  see  Limitation  of 
Acttons,  Cent  Dig.  S  390 ;    Dec.  Dig.  {  72.*] 

8.  Limitation  of  Actions  ({  102*)— Tbust 

Relation — Infancy. 

In  such  case  the  father  was  not  a  tmstee 
of  the  children  in  collecting  the  rent  so  as  to 
snspend  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S  495 ;   Dec.  Dig.  {  102.*] 

4.  EsTOPPJX  (i  68*)— Position  in  Judiciai, 
Pboceeding— Infancy. 

Where  an  infant,  a  party  to  a  suit  to  com- 
pel his  father  to  account  for  property  and  rents 


arising  therefrom,  which  property  was  claimed 
to  belong  to  the  deceased  wife,  petitions  dnring 
minority  to  dismiss  the  suit  against  the  father 
and  the  petition  is  not  withdrawn  after  his  ma- 
jority, but  remains  in  the  record  for  nearly  two 
years  thereafter,  and  until  final  decree  in  the 
case,  he  must  be  held  to  have  elected  to  aban- 
don the  prosecution  of  the  suit  and  to  be  in 
no  position  to  complain  of  the  decree. 

[EM.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  |  105;    Dec   Dig.  {  68.*] 

S.  Husband  and  Wife  (i  133*)— Sepabate 
Pbopebtt— Gift  of  Husband— Sufficiency 
OF  Evidence. 

In  an  action  to  compel  a  husband,  after 
his  wife's  death,  to  account  for  property  and 
mortgages  which  were  in  the  name  of  the  wife, 
evidence  held  to  show  that  the  husband  acquired 
the  property  and  mortgages  with  his  own  money 
and  did  not  intend  to  give  It  to  his  wife,  though 
he  put  it  in  lier  name. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  ft  487-404 ;   Dec.  Dig.  i  133.*] 

Appeal  from  Logan  Chancery  Court;  J.  V. 
Bourland,  Chancellor. 

Suit  by  J.  D.  Carroll  and  otlters  against 
Jerry  Carroll  and  others  to  compel  an  ac- 
counting as  to  certain  property,  mortgages, 
and  rents.  From  a  decree  for  defendants, 
complainants  appeaL    Affirmed. 

Robt  J.  White,  for  appellants.  Anthony 
Hall,  for  appellees. 

HART,  J.  On  December  20,  1905,  Jerry 
Carroll  instituted  an  action  In  unlawful  de- 
tainer against  his  son  J.  D.  Carroll  In  the 
Logan  circuit  court  for  the  Northern  district 
to  recover  possession  of  certain  lots  in  the 
town  of  Paris,  Logan  county.  Ark.  On  the 
23d  day  of  December,  1905,  J.  D.  Carroll, 
Walter  L.  Carroll,  a  minor,  by  his  next  friend, 
J.  D.  CarroU,  and  May  Davis,  born  Carroll, 
Instituted  an  action  In  equity  against  Jerry 
Carroll  their  father  and  Sue  Mlsner,  born 
Carroll,  in  the  Logan  chancery  court  for  the 
Northern  district. 

The  complaint  alleges,  in  substance,  that  the 
plaintiffs  and  the  defendant  Sue  Mlsuer  are 
the  children  and  heirs  at  law  of  Mrs.  Mollle 
Carroll,  who  died  Intestate  in  Logan  county. 
Ark.,  on  the  8th  day  of  July,  1SS7;  .that  at 
the  date  of  her  death  Mrs.  Mollle  Carroll 
was  the  wife  of  the  defendant  Jerry  Carroll, 
and  was  the  owner  of  certain  lots  In  the 
town  of  Paris,  Logan  county.  Ark.,  which 
comprised  her  homestead;  that  she  had 
about  $1,600  In  cash  and  a  mortgage  on  cer- 
tain real  estate  situated  in  said  Logan  coun- 
ty executed  In  her  favor  by  Charles  Wood 
for  several  hundred  dollars;  that  the  de- 
fendant Jerry  Carroll  took  possession  of  this 
personal  property  and  also  of  the  homestead. 
They  ask  that  the  defendant  Jerry  Carroll 
be  required  to  account  to  them  for  the  money 
that  came  into  his  hands  at  the  death  of 
their  mother;  to  account  for  the  Wood  mort- 
gage and  for  the  rents  of  the  homestead. 
They  state  that  Sue  Mlsner  is  made  a  party 
defendant  In  order  that  her  rights  may  be 
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preserved.  On  January  4,  1906,  J.  J>.  CSar- 
roU  filed  his  answer  to  the  unlawful  de- 
tainer suit,  denying  the  rental  contract,  and 
claiming  title  In  himself  and  the  other  heirs. 
He  also  filed  a  separate  answer  and  petition 
as  next  friend  of  Walter  Carroll,  asking  that 
he  be  made  a  party  defendant,  setting  up 
substantially  the  same  allegations  as  those 
in  his  complaint  in  the  chancery  suit,  and,  in 
addition,  that  said  J.  D.  CarroU  was  holding 
possession  of  the  homestead  under  petitioner 
Waiter  CarroU,  and  not  under  said  Jerry 
Carroll.  By  consent  the  unlawful  detainer 
suit  was  transferred  to  equity,  and  consoli- 
dated with  the  chancery  suit 

At  the  February  term,  1906,  of  the  chan- 
cery court  Jerry  Carroll  filed  bis  answer,  in 
which  he  denied  all  the  allegations  of  the 
complaint,  except  that  he  admitted  that  the 
title  to  the  homestead  was  In  his  wife  at  the 
date  of  her  death,  but  averred  that  his  right 
to  curtesy  therein  was  paramount  to  the 
homestead  Interest  of  his  children.  He  plead- 
ed the  three-year  statute  of  limitations 
against  the  plaintiffs  J.  D.  CarroU  and  May 
Davis.  Sue  Misner  filed  an  answer  disclaim- 
ing any  interest,  and  asked  that  it  be  dis- 
missed as  to  her.  At  the  February  term, 
1006,  of  said  chancery  court,  Walter  Carroll 
filed  a  petition,  in  which  he  stated  that  he 
signed  an  instrument  authorizing  the .  suit 
against  his  father,  Jerry  Carroll,  without  un- 
derstanding its  purport,  and  stated  that  be 
did  not  intend  to  authorize  the  bringfing  of 
suit  in  his  name.  His  petition  further  states 
that  he  has  no  knowledge  of  his  own  as  to 
what  property  his  mother  owned  at  her 
death,  but  does  not. believe  that  bis  mother 
was  the  owner  of  the  money  and  mortgage 
which  was  the  foundation  of  the  chancery 
action.  He  states  that  he  believes  that  his 
father's  claim  of  ownership  thereof  is  true, 
and  asks  that  the  suit  be  dismissed  in  so  far 
as  he  is  concerned. 

The  case  was  heard  before  the  chancellor 
upon  the  pleadings  and  depositions  filed  in 
the  cause.  The  chancellor  found  that  the 
town  lots  which  comprised  the  homestead, 
though  purchased  by  Jerry  Carroll  with  his 
own  means,  was  intended  as  a  gift  to  his 
wife,  Mollie  Carroll,  and  that  the  legal  title 
to  the  same  was  vested  in  her  by  deed  from 
the  grantor,  and  that  the  legal  efl^ect  of 
which  was  to  devolve  by  descent  the  rever- 
sionary interest  in  the  said  children,  de- 
pendent upon  and  postponed  by  the  estate 
by  curtesy  of  her  husband,  the  defendant 
Jerry  Carroll.  The  chancellor  further  found 
that  Mollie  Carroll  deceased  was  not  the 
owner  of  the  money  or  mortgage  debt  which 
is  a  part  of  the  subject-matter  of  this  litiga- 
tion; that  J.  D.  Carroll  occupied  the  home- 
stead under  a  rental  contract  from  the  de- 
fendant Jerry  Carroll,  and  there  was  due  and 
unpaid  thereon  the  sum  of  $240.  A  decree 
was  therefore  entered  in  favor  of  the  de- 
fendant, Jerry  Carroll ;  and  the  case  is  here 
on  appeal. 


It  is  insisted  that  the  homestead  of  the 
mother  descended  to  the  minor  children  un- 
der the  Constitution  of  1874  for  the  reason 
that  the  acquisition  of  the  land  and  the  death 
of  the  mother  occurred  after  the  Constitution 
of  1874  was  adopted,  and  that  their  father's 
right  to  curtesy  must  yield  to  their  superior 
right  of  homestead.  Conceding  this  to  be 
true,  it  does  not  help  them.  The  appellants 
J.  D.  Carroll  and  May  Davis  were  l>om,  re- 
spectively, on  November  19,  1874,  and  May 
25,  1879.  They  commenced  this  suit  on  the 
23d  day  of  December,  1905,  and  at  that  time 
were  aged,  respectively,  31  and  26  years. 
Hence  they  do  not  contend  that  they  were 
entitled  to  the  possession  of  the  homestead, 
but  do  Insist  that  their  father  should  account 
to  them  for  the  rents  thereof  during  the  pe- 
riod of  their  minority  after  the  death  of 
their  mother.  But  their  father  has  pleaded 
the  statute  of  limitations  against  them,  and 
his  plea  must  be  sustained.  Of  course,  It  is 
well  settled  in  this  state  that  the  statute  of 
limitations  does  not  affect  the  rights  of  he 
cestuis  que  trust  so  long  as  the  trust  relation 
continues,  but  in  this  case  the  father  was  not 
their  trustee  in  collecting  rents  from  the 
homestead,  and  the  statute  of  limitations 
began  to  run  when  they  reached  the  age  of 
21  years,  and  barred  so  much  of  their  cause 
of  action  as  asked  for  an  accounting  of  the 
rents  collected  from  the  homestead.  Walter 
CarroU  was  bom  November  1,  1885,  and  the 
decree  in  this  case  was  entered  on  Sept«nber 
30,  1908,  at  which  time  he  only  lacked  2 
months  of  being  23  years  of  age.  He  had 
during  the  period  of  bis  minority  filed  his 
petition  asking  that  the  suit  against  his  fa- 
ther be  dismissed.  This  petition  was  not 
withdrawn  after  he  became  of  age,  but  re- 
mained as  a  part  of  the  record  for  nearly 
two  years  thereafter,  and  untU  the  final  de- 
cree was  rendered.  After  filing  his  i>etition 
to  dismiss  the  action,  he  took  no  further  part 
in  the  prosecution  of  the  suit  After  reach- 
ing the  age  of  21,  he  had  the  legal  right  to 
have  his  cause  of  action  dismissed.  He  ex- 
ercised that  right  by  abandoning  the  prosecu- 
tion of  it,  and  is  now  in  no  attitude  to  com- 
plain of  the  decree  of  the  court 

Appellants  adduced  evidence  tending  to 
show  that,  while  Jerry  Carroll  and  Mollie 
Carroll  lived  in  Texas,  she  had  inherited 
some  money;  that  afterwards  they  removed 
to  Arkansas,  and  that  her  money  was  used  in 
conducting  a  business  at  Paris,  Arl^.,  where 
they  resided  from  18S0  to  the  date  of  her 
death  in  1887 ;  that  the  money  and  mortgage  . 
in  controversy  was  the  proceeds  of  that  busi- 
ness. The  appellant  J.  D.  CarroU  testified 
substantially  that  these  facts  were  admitted 
to  him  by  his  father  immediately  after  bis 
mother's  death,  and  that  his  father  told  him 
that  the  money  would  be  invested  for  the 
benefit  of  his  children,  who  were  then  minora. 
On  account  of  his  confidence  in  his  father, 
he  states  that  no  attempt  was  made  to  col- 
lect from  him  this  money  untU  the  year  1901. 


Digitized  by 


Google 


Atk.) 


GREEN  T.  STATE. 


949 


Jerry  Carroll  testified  in  bis  own  behalf. 
He  admitted  tliat  bis  deceased  wife  received 
fSOO  from  her  brother  and  guardian  while 
they  lived  in  Texas,  but  says  that,  on  account 
of  misfortune  overtaking  tbem,  they  spent 
this  for  medical  bills  and  other  family  ex- 
penses; that  soon  after  they  came  to  Ar- 
kansas the  last  of  it  was  spent ;  that  in  June, 
1871,  be  went  to  work  for  a  railroad  company 
as  lineman,  and  by  the  time  they  moved  to 
Paris  in  1880  he  had  accumulated  between 
$1,200  and  $1,300  as  a  result  of  the  savings 
from  bis  labor ;  that  be  purchased  the  home- 
stead, for  $500,  and  bad  the  title  taken  In  the 
name  of  bis  wife  for  the  protection  of  herself 
and  their  children;  that  be  went  Into  busi- 
ness witb  the  remainder;  that  the  business 
prospered,  and  the  money  and  mortgage  in 
controversy  were  the  proceeds  of  that  busi- 
ness ;  that  be  was  for  the  most  part  a  hard- 
working and  careful  business  man,  but  would 
sometimes  get  on  a  spree,  which  would  last 
two  or  three  days,  and  on  this  account  made 
his  wife  the  cnstodiaif  of  bis  money.  For 
the  same  reason  he  said  that  the  Wood  mort- 
gage was  taken  In  her  name,  but  there  was 
no  Intention  that  it  should  be  her  separate 
property,  bat  it  was  understood  that  it  was 
to  remain  his  property;  that,  when  she 
realized  that  she  was  soon  to  die,  his  wife 
returned  to  him  the  money  and  the  Wood 
mortgage.  Other  testimony  was  adduced  by 
both  parties  to  corroborate  their  respective 
contentions,  but  it  Is  not  necessary  to  state 
it  in  detail. 

The  chancellor  found  the  issues  in  this  re- 
spect in  favor  of  appellee  Jerry  Carroll,  and 
a  careful  consideration  of  the  testimony 
leads  us  to  believe  that  Ills  finding  was  cor- 
rect. It  seems  to  us  ttiat  Jerry  Carroll  made 
a  plain  and  reasonable  statement  of  how  he 
acquired  the  property  in  controversy,  and  of 
the  struggles  made  in  acquiring  it  The 
only  substantial  contradiction  to  It  is  bis  ad- 
missions to  the  contrary  as  testified  to  by  his 
son  J.  D.  Carroll.  These  admissions  are  de- 
nied by  Jerry  Carroll,  and  bis  denial  is  corroth 
orated  by  other  circumstances  adduced  in  evi- 
dence. The  evidence  also  shows  that  in  June, 
1906,  J.  D.  Carroll  rented  the  homestead  from 
the  agent  of  Jerry  Carroll,  and  agreed  to  pay 
as  rent  therefor  the  sum-  of  $6  per  month. 
The  rent  amounted  in  the  aggregate  to  the 
sum  of  $240,  for  which  amount  Judgment  was 
correctly  rendered  against  J.  D.  Carroll  in 
favor  of  Jerry  Carroll. 

We  find  no  prejudicial  error  In  the  record, 
and  the  decree  is  therefore  affirmed. 


GREE^f  V.  STATE. 

(Supreme  Conrt  of  Arkansas.'    Oct  11,  1S09.) 

1.  Rape  (8  51*)— Evidence— Supficiknct. 

In  view  of  Kirby's  Dig.  f  2005,  defioing 
tape  as  carnal  knowledge  of  a  female  forcibly 


and  against  her  will,  and  section  2006,  declar- 
ing that  proof  of  actual  penetration  shall  be 
sufficient,  held  that  evidence  was  Insufficient  to 
support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  {{  71-77;    Dec.  Dig.  i  51.*] 

2.  iKniCTMKirr    and    iNrOBMAXION    (f    190*)— 

Offenses  Included  in  Chabob  or  Rape. 
An  assault  with  intent  to  rape  Is  includ- 
ed in  the  charge  of  rape,  and  a  conviction  may 
be  had  of  the  former  under  an  Indictment  for 
the  latter. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  I  603:  Dec.  Dig. 
S  190.*] 

3.  Rape  (|  53*)  —  Evidence  —  Suffioienct  — 
Assault  with  Intent  to  Rape. 

Evidence  held  to  show  a  defendant  charged 
with  rape  was  guilty  of  assault  with  intent  to 
rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  K  78-Sl ;    Dec  Dig.  {  53.*] 

4.  Cbiminal  Law  (|  1184*)— Appeal  and  Eb- 
BOB  —  Disposition  of  Case  —  Modiftino 

JUDOMENT. 

Where  on  appeal  the  uncontradicted  evi- 
dence shows  accused  guilty  of  assault  with  in- 
tent to  rape,  and  not  rape,  of  which  he  was 
convicted,  an  order  will  be  entered  setting  aside 
the  judgment  and  affirming  the  judgment  con- 
victing him  of  the  lesser  crime,  unless  the  state 
elects  to  take  a  new  trial,  in  which  event  the 
judgment  will  be  reversed  and  the  cause  re- 
manded. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  SS  3195-3200 ;   Dec.  Dig.  (  1184.*] 

Appeal  from  Circuit  Court,  Van  Buren 
County;   Brice  B.  Hudgins,  Judge. 

Abe  Green  was  convicted  of  rape,  and  be 
appeals.    Reversed. 

Hal  L.  Norwood,  Atty.  Gen.,  and  C.  A. 
Cunningham,  Asst  Atty.  Gen.,  for  the  State. 

HART,  J.  Abe  Green  was  indicted  for  the 
crime  of  rape.  He  was  tried  before  a  Jury, 
found  guilty,  and  sentenced  to  death.  He 
has  duly  prosecuted  an  appeal  to  this  court 

The  testimony  is  correctly  abstracted  by 
the  Attorney  General  as  follows :  Eura  Webb, 
the  prosecuting  witness,  testified :  "My  name 
is  Eura  Webb.  I  am  14  years  of  age.  I 
know  the  defendant  I  went  over  to  Mr. 
Malone's  after  some  hoes  and  goobers.  I 
started  back  home  and  met  Abe  Green.  He 
spoke  to  me,  and  asked  me  where  Pa  was. 
I  told  him  at  home  plowing,  and  he  got  be- 
hind me,  and  grabbed  me  around  the  neck 
and  started  witb  me  out  in  the  bushes.  And 
that  is  the  last  I  know.  He  was  choking  me. 
I  don't  know  exactly  bow  tar  we  were  from 
home  or  Malone's  The  next  time  I  remem- 
bered anything  I  was  in  my  brother's  field. 
There  was  a  string  around  my  neck.  I  don't 
know  how  I  get  it  off.  My  neck  and  face 
were  bloody  when  I  got  there.  My  brother, 
Ellis,  took  me  to  Mr.  Malone's.  This  was  in 
Van  Buren  county,  three  or  four  weeks  ago. 
Afterwards  I  was  sore  on  my  back  and  neck, 
in  the  small  of  my  back.  I  had  a  bruised 
place  on  the  back  of  my  leg  [indicating].  I 
had   a   string  around   my   neck,   but  don't 
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know  whore  I  took  it  off,  nor  wbat  I  did  I 
with  it ;  that  was  down  in  the  woods.  I 
was  thoroughly  conscious  that  the  string 
was  th«re,  and  that  I  was  choking.  The  first 
I  remember  after  that  was  in  Ellis'  field.  I 
didn't  look  at  the  string  when  I  took  it  off ; 
haven't  any  idea  how  I  got  it  off;  haven't 
seen  it  since.  My  private  parts  were  not 
sore.  There  was  a  scratch  on  the  back  part 
of  my  leg  above  the  knee  [shows  the  court 
how  large].  I  couldn't  see  it,  but  my  mother 
told  me  it  was  there.  She  examined  me  the 
next  day.  My  underskirt  was  torn  down  at 
the  hem  [shows  the  court  the  rent  was  about 
8  or  9  inches  long].  I  don't  know  whether 
it  was  torn  when  I  met  the  defendant  or  not 
The  first  thing  I  remember  after  he  took  me 
Into  the  bushes  was  that  I  was  in  Ellis'  field. 
I  knew  there  was  a  string  around  my  neck 
because  I  was  lying  down  and  choking.  I 
got  it  off  while  I  was  on  the  ground.  When 
I  took  it  off  I  fell  with  my  head  in  my. lap." 
Martha  Webb  testified:  "Eura  Webb  is  my 
daughter ;  I  know  Abe  Green.  My  daughter 
was  assaulted  on  Monday,  the  10th. day  of 
May,  about  three  weeks  ago.  I  live  near 
Formosa,  in  Van  Buren  county,  Ark.  Mr. 
Malone  lives  about  a  mile  from  us  in  the 
same  county  and  state.  I%e  road  between 
our  houses  is  In  the  same  county  and  state. 
Eura  left  home  about  8  o'clock.  The  next  I 
saw  of  her  was  about  10  o'clock.  They  had 
started  to  Mr.  Malone's  house  when  I  got 
there.  She  was  bruised  up;  her  neck  was 
red  as  blood;  her  underskirt  was  torn  into 
the  hem;  and  she  had  a  scratch  on  her  leg, 
about  so  long  [indicating  6  inches],  and  two 
splotches  on  her  clothes  in  front.  They  were 
on  her  bottom  skirt ;  were  stiff  white  splotch- 
es, right  in  front  [indicates  to  the  court  they 
were  about  1%  inches  square].  The  mark  on 
her  leg  look  like  the  print  of  finger  nails  [in- 
dicates that  it  was  5  or  6  inches  long].  Her 
neck  was  black,  and  there  was  the  print  of 
a  string  around  it  where  it  had  buried  itself 
in  her  neck.  There  was  blood  on  her  neck 
and  her  top  dress  and  waist  I  didn't  ex- 
amine her  clothes  until  Tuesday  morning 
about  sunup.  There  was  no  blood  on  her 
underclothing,  and  her  leg  looked  like  it  had 
been  freshly  scratched.  My  daughter  was  14 
years  old  the  19th  of  February,  1909.  She 
was  fully  developed  into  womanhood,  and 
had  her  first  monthly  sickness  on  the  13th 
day  of  April,  1909."  Other  testimony  was 
introduced  to  show  that  in  the  bushes  where 
the  prosecuting  witness  says  the  defendant 
was  dragging  her  there  appeared  the  prints 
of  the  heel  of  a  woman's  shoe  as  if  made  by 
a  person  lying  down,  and  close  to  it  appeared 
the  toe  prints  of  a  man's  shoe.  The  defense 
Introduced  Dr.  Bussell,  a  practicing  physi- 


cian, as  a  witness,  who  testified  that  he  did 
not  think  a  girl  of  14  could  have  intercourse 
for  the  first  time  without  being  sore;  that 
the  soreness  is  caused  by  tiie  entering  and 
dilation  of  the  parta 

The  only  question  raised  by  the  record  is. 
Was  there  sufilclent  evidence  to  support  the 
verdict?  We  are  convinced  there  was  not 
Rape  as  defined  by  our  statute  is  the  carnal 
knowledge  of  a  female  forcibly  and  against 
her  wia  Kirby's  Dig.  {  2005.  Proof  of 
actual  penetration  into  the  body  shall  be 
sufficient  to  sustain  an  indictment  for  a  rape. 
Kirby's  Dig.  i  2006.  The  prosecuting  wit- 
ness says  that  the  defendant  grabbed  her 
around  the  neck,  and  started  with  her  into 
the  bushes;  that  she  became  unconsclons 
and  does  not  remember  anyttilng  more  until 
she  regained  consciousness,  and  found  she 
was  In  her  brother's  field.  The  record  does 
not  disclose  that  any  examination  was  made 
of  her  private  parts  to  ascertain  if  they  had 
been  bruised  or  had  become  inflamed,  as 
tending  to  show  penetration  of  her  body. 
The  prosecuting  witness  herself  testified  that 
she  felt  no  soreness  there.  Dr.  Russell  stat- 
ed that  he  thought  soreness  would  result 
from  sexual  intercourse  with  a  girl  14  years 
old.  There  is  no  testimony  whatever  to  in- 
dicate that  penetration  of  her  body  had  been 
made,  nnless  it  can  be  inferred  that  sndi  act 
was  accomplished  because  a  stiff  white 
splotch  was  found  on  her  underskirt  and  toe 
prints  of  a  man's  shoe  and  the  heel  prints 
of  a  woman's  shoe  in  the  soft  earth  where 
the  defendant  had  dragged  her.  We  do  not 
tiilnk  this  was  sufilclent  to  show  that  there 
was  penetration  of  her  body.  In  connection 
with  the  prosecuting  witness'  testimony  It  Is 
ample  to  show  an  assault  with  Intent  to  rape 
of  a  most  aggravated  character.  An  assault 
with  Intent  to  commit  rape  Is  Indnded  in  the 
charge  of  rape,  and  a  conviction  may  be  had 
of  the  former  under  an  indictment  for  the 
latter.  Pratt  ▼.  State,  61  Ark.  167,  10  S.  W. 
233. 

Therefore,  the  uncontradicted  evidence 
showing  that  the  defendant  was  guilty  of  an 
assault  with  intent  to  rape,  under'  the  rale 
established  in  the  cases  of  Jones  v.  State,  88 
Ark.  579,  115  S.  W.  166,  Hamby  v.  State,  72 
Ark.  623,  83  S.  W.  322,  and  Vance  v.  State,  70 
Ark.  272,  68  S.  W.  37,  and  other  cases  de- 
cided by  this  court,  an  order  will  be  made 
setting  aside  the  Judgment  for  rape,  and  af- 
firming the  judgment  for  assault  with  intent 
to  rape,  with  the  punishment  fixed  at  21 
years  in  the  state  penitentiary,  nnlesa  the 
Attorney  General  shall,  within  15  days,  elect 
to  take  a  new  trial.  In  which  event  the 
judgment  will  be  reversed,  and  the  cause 
remanded  for  a  new  trIaL 
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JAMBS,  Aaditor,  et  a],  t.  BLANTON  et  al. 
(Conrt  of  Appeals  of  Kentucky.    Oct.  14,  1909.) 

1.  Taxation  (5  730*)— Tax  Saues— Pubchasx 

BY    STATB— TITLE   ACQUIBED. 

Ky.  St.  1900,  I  4152  (Russell's  St.  i  6010), 
provides  for  the  sale  of  lands  for  taxes  to  the 
state  in  case  there  is  do  individual  bidder,  and 
section  4154  (section  0014)  declares  that  if  the 
land  is  not  redeemed  within  two  years  allow- 
ed therefor  the  fee-simple  title  shall  Test  in 
the  state,  county,  and  district,  jointly,  in  pro- 
portion to  the  tax  due  each,  and  that  the  revenue' 
agent,  under  the  Auditor's  direction,  may,  after 
the  two  years  have  expired,  sell  the  land,  col- 
lect the  purchase  money,'  and  pay  to  the  county 
or  district  the  amount  of  tax  due  each,  lleld 
that,  where  the  state  bids  in  land  at  a  tax  sale 
under  such  section,  it  acquires  a  lien  on  the 
land  for  the  tax  and  penalty  until  the  expiration 
of  the  two-year  term,  when,  if  the  land  is  not 
tedeemed,  the  fee-simple  title  vests  in  the  state. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  !  1463;    Dec.  Dig.  i  730.*] 

2.  Taxation  (J  727*)— Delinquent  tiANi>— 
Sales  to  State— -Statutes— Validity. 

Ky.  St.  1909,  i  4134  (Russell's  St.  |  6014), 
conferring  on  the  state  a  lien  on  land  bid  in 
for  it  at  tax  sales  for  the  amount  of  taxes  due 
and  penalty,  and  conferring  on  the  state  a  fee- 
simple  title  to  such  land  as  Is  not  redeemed  with- 
in two  years,  is  valid. 

[Ed.   Note.— For  other  cases,   see   Taxation, 
Dec.  Dig.  {  727.*] 
8.  Taxation  (|  7S4*)— Tax  Sales— Sales  to 

State  —  NoncK'te  Ownkb  —  Omission  or 

County  Attobney. 

A  county  attorney's  omission  to  notify  the 
owner  of  delinquent  tax  land  sold  to  the  state 
for  taxes  of  such  sale  within  60  days,  and  his 
omission  to  institute  proceedings  to  recover  pos- 
session within  30  days  thereafter,  as  required 
by  Ky.  St.  1909,  S  4153  (Russell's  St.  {  6013). 
does  not  affect  the  state's  title  to  the  land  in 
case  it  Is  not  redeemed  within  2  years,  as  such 
section  only  provides  an  additional  remedy  by 
which  the  state  may  acquire  its  taxes  or  obtain 
possession  of  the  land. 

[Ed.    Note.— For  other  cases,   see  Taxation, 
Dec.  Dig.  i  734.'»J 
4.  Taxation  (|  736*)- Tax  Sales— Sales  to 

State— Limitations. 

Where  land  was  bid  in  by  the  state  for 
delinquent  taxes  on  April  24,  1SD3,  and  the  fee- 
simple  title  vested  in  the  state  2  years  there- 
after on  the  owner's  failure  to  redeem  the  land, 
snch  title  was  not  lost  by  limitations  antil  after 
the  expiration  of  15  years  from  April  24,  1895. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Dec.  Dig.  I  736.*] 

6.  Taxation  (S  581*)— Delinquent  Taxes- 
Collection— Demand. 

Under  the  express  provisions  of  Ky.  St. 
1900,  (  4149  (Russell's  St.  (  6008).  no  demand  is 
required  of  a  nonresident  before  the  sheriff  may 
distrain  for  taxes. 

[Ed.    Note.— For  other  cases,   see   Taxation, 
Dec.  Dig.  (  681.*] 

6w  Taxation  (S  652*)- Delinquent  Taxes- 
Sale  or  Land— PuBCHASE  by  State— Bill 
TO  Rbstbain   Sale. 

Where  the  fee-simple  title  to  land  sold  to 
the  state  for  taxes  and  not  redeemed  had  vest- 
ed in  it,  a  petition  to  restrain  the  state's  of- 
ficers from  selling  the  land,  which  failed  to 
aver  either  that  the  taxes  had  been  paid  or  that 
the  land  had  been  redeemed,  was  fatally  de- 
fective. 

[Ed.   Note.— For  other  cases,   see   Taxation, 
Cent.  Dig.  t  1329;  Dec.  Dig.  {  652.*] 


7.  Taxation  (J  68©*)— Tax  Bales— Redemp- 
tion Aftbb  EiXPiBATioN  Or  Redemptioit 
Pebiod. 

Ky.  St.  1900,  (  4162  (Russell's  St  |  6010). 
provides  that,  in  the  redemption  of  land  sold 
to  the  state  for  taxes,  the  county  clerk,  at  any 
time  within  two  years  after  the  sale,  or  until  the 
revenue  agent  under  the  Auditor's  direction  as- 
sumes charge  of  a  collection  by  sale  or  other- 
wise, is  vested  with  authority  to  collect  the  de- 
linquent taxes,  interest,  and  iienalties;  and  sec- 
tion 4154  (section  6014)  allows  the  revenue 
agent  13  per  cent,  for  the  collection  and  payment 
of  delinquent  taxes,  interest  etc.  Held  that 
notwithstanding  the  fee-simple  title  to  land  sold 
to  the  state  for  taxes  vests  in  the  state  on  the 
expiration  of  the  two-year  redemption  period, 
such  title  is  subject  to  be  devested  by  the  pay- 
ment of  the  taxes  by  the  delinquent  prior  to 
the  sale  of  the  land  by  the  revenue  agent. 

[Ed.  Note.— For  other  cases,  see  Taxation,, 
Dec  Dig.  I  699.*] 

&  Taxation  (f  823*)— Sale  fob  Taxes— Va- 
cation—Lien. 

Ky.  St  1900,  I  4086  (Russell's  St  {  5928), 
providing  that  where  a  sale  of  land  for  taxes 
is  set  aside,  the  purchaser  shall  have  a  lien 
for  the  taxes  and  costs  paid  by  him  for  which 
the  property  is  liable,  with  legal  interest  from 
the  time  of  payment,  which  may  be  recovered 
by  the  owner,  is  applicable  to  sales  of  land  bid 
in  for  the  state,  as  well  as  sales  to  individuals. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  823.*] 

Appeal  from  Circnit  Court,  Franklin 
County. 

"To  be  officially  reported." 

Suit  by  J.  B.  Blanton  and  others  against 
Frank  P.  James,  Auditor,  and  another,  to 
restrain  defendants  from  making  a  sale  of 
certain  property  In  controversy  for  taxes. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Reversed  and  remanded. 

Jamea  Breathitt,  Atty.  Gen.,  and  John  F. 
Lockett,  Asst  Atty.  Gen.,  for  appellants. 
J.  S.  Lttscher,  for  appellees. 

HOB90N,  J.  In  April.  1893,  the  sheriff 
of  Franklin  cotmty  sold  certain  property  of 
Mrs.  Alice  Blanton  at  public  sale  to  make 
the  taxes  due  the  state  and  county  for  the 
year  1892;  and,  no  one  else  bidding,  the 
property  was  bid  in  for  the  state.  Similar 
sales  were  made  in  the  years  1895  and  1896. 
In  the  year  1908  the  property  was  sold  In  a 
suit  against  Mrs.  Blanton,  and  was  bought 
by  J.  B.  Blanton  and  others.  In  January, 
1909,  James  A.  Yiolett,  a  state  revenue 
agent,  acting  under  the  direction  of  the 
Auditor,  advertised  the  land  for  sale  for  the 
taxes  for  1892,  1895,  and  1896,  for  which  the 
property  had  been  bid  in  by  the  state  at 
the  sheriff's  sales  above  referred  to.  Tb^e- 
upon  J.  B.  Blanton  and  others  brought  this 
suit  to  enjoin  the  Auditor  and  Violett,  as 
revenue  agent,  from  making  the  sale  of  the 
property  for  the  taxes,  alleging  In  their 
petition  that  they  were  the  owners  of  the 
property  by  reason  of  their  purchase  at  the 
judicial  sale ;  that  more  than  15  years  had 
elapsed  since  the  cause  of  action  accrued 
In  favor  of  the  state  as  to  the  taxes  for 
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1892,  that  more  tban  S  years  bad  elapsed 
since  the  accrual  of  the  cause  of  action  as 
to  the  taxes  for  1895  and  1896,  and  that  the 
whole  claim  was  barred  by  limitation;  that 
since  1896  the  property  had  been  assessed 
and  the  taxes  paid  year  by  year  by  Mrs. 
Blanton  and  those  claiming  under  her;  and 
that  the  commonwealth  is  estopped  now  to 
claim  the  ownership  of  the  land.  The  peti- 
tion also  contained  this  allegation:  "Plain- 
tiffs say  that  the  commonwealth  of  Ken- 
tucky did  not,  nor  did  any  of  Its  agents,  em- 
ployes, or  representatives,  within  80  days 
or  at  any  other  time,  after  the  alleged  sale 
for  the  alleged  taxes  was  made,  ever  Insti- 
tute any  proceeding  to  recover  possession 
of  said  property  or  collect  the  alleged  tax. 
Plaintiffs  state  that  the  alleged  tax  claimed 
to  be  due  on  said  land  was  never  demanded 
of  them,  or  Mrs.  Alice  B.  Blanton,  or  any 
one  else,  either  by  maU  or  otherwise;  that 
said  alleged  sale  for  said  alleged  tax  was 
null,  void,  and  of  no  effect" 

The  Auditor  filed  a  demurrer  to  the  peti- 
tion, which  was  overruled.  He  then  filed 
an  answer,  in  which  he  admitted  the  pur- 
chase of  the  property  by  the  plaintiffs  in 
the  proceeding  against  Mrs.  Blanton,  but 
pleaded  that  at  the  time  of  their  purchase 
the  records  of  the  county  clerk's  office  show- 
ed the  sheriff's  sale  of  the  land  and  the  pur- 
chase by  the  state,  and  that  they  took  the 
property  with  notice  of  the  state's  rights. 
He  admitted  that  Mrs.  Blanton  and  those 
claiming  under  her  had  been  in  possession 
of  the  property  since  its  purchase  by  the 
state,  and  had  paid  the  annual  taxes  for  the 
years  since  1896,  and  that  no  proceeding 
had  been  instituted  by  the  state  to  recover 
the  land  or  the  taxes.  He  alleged  that  he 
was  only  endeavoring  on  behalf  of  the  state 
to  collect  the  taxes.  Interest,  and  penalties, 
and  offered  to  release  all  right  or  title  of 
the  state  to  the  property  upon  the  payment 
of  the  taxes.  The  circuit  court  sustained 
a  demurrer  to  the  answer,  and  perpetuated 
the  injunction  which  had  been  granted  by 
the  clerk.    The  commonwealth  appeals. 

The  ruling  of  the  circuit  court  was  ap- 
parently baaed  upon  the  ground  that  the 
commonwealth,  by  its  purchase  of  the  land 
at  the  tax  sale,  acquired  only  a  lien  upon  It 
for  its  taxes,  and  that  this  lien  which  Is 
created  by  statute  was  barred  by  the  limita- 
tion of  5  years.  It  has  been  held  that  taxes 
are  claims  created  by  statute,  and  are  bai^ 
red  after  6  years  from  the  time  the  cause  of 
action  accrued.  On  the  other,  band,  if  the 
title  to  the  property  vested  in  the  common- 
wealth by  the  tax  sale,  then  its  right  of  ac- 
tion was  not  barred  until  15  years  after  it 
accrued.  In  holding  that  the  state  acquired 
only  a  lien  by  virtue  of  Its  purchase  at  the 
tax  sale,  the  circuit  court  apparently  fol- 
lowed Husbands  v.  Polivick,  128  Ky.  652, 
96  S.  W.  825,  29  Ky.  Law  Rep.  890.  The  ef- 
fect of  a  tax  sale  will  depend  upon  the  stat- 
ute under  which  it  Is  made.    The  .sales  in 


question  In  that  case  were  made  for  the 
year  1884,  and  were  necessarily  governed 
by  the  law  then  In  force.  The  court  ia 
its  opinion  quotes  the  provisions  of  these 
statutes,  and  shows  that  under  them  the 
Legislature  only  intended  that  the  state 
should  acquire  a  lien  for  the  taxes  by  its 
purchase  at  the  tax  sale.  But  in  that  opin- 
ion it  was  clearly  Intimated  that  the  Leg- 
islature might  provide  otherwise  if  it  saw  fit 
to  do  so.  The  present  statutes  are  materially 
different  from  the  statutes  then  In  force. 
Sections  4152,  4153,  and  4154,  Ky.  St  (Rus- 
sell's St.  K  6010-6014),  under  which  the 
sales  here  in  controversy  were  made,  pro- 
vide as  follows: 

"Sec.  4152.  If  no  one  will  bid  for  and 
purchase  such  land  at  the  amount  of  tax, 
the  charges  due  and  the  cost  of  sale,  in- 
cluding the  cost  of  advertising,  it  shall  be 
the  duty  of  the  sheriff  or  collector  to  pur- 
chase the  same  for  the  state  of  Kentucky, 
for  the  amount  of  tax  due  and  the  commis- 
sion thereon,  and  shall  make  return  to  the 
county  clerk,  who  shall  record  the  same  in 
a  book  kept  for  that  purpose,  and  the  clerk 
shall  certify  the  same  to  the  Auditor  of 
Public  Accounts,  and  the  sheriff  or  tax  col- 
lector shall  have  a  credit  for  the  same  in 
his  settlement  with  the  Auditor.  The  clerk 
shall  have  a  fee  of  twenty-five  cents  for 
making  such  entry.  The  owner  of  such 
real  estate,  his  representatives,  heirs  or  as- 
signs, shall  have  the  right  to  redeem  the 
same  from  the  state,  or  any  other  purchaser 
at  any  time  within  two  years  after  the  day 
of  sale,  by  paying  the  purchase  money,  with 
interest  at  the  rate  of  thirty  per  cent  per 
annum,  and,  iu  addition,  fifteen  per  cent  up- 
on the  total  amount  of  the  purchase  price  and 
the  amount  of  the  clerk's  cost  if  any.  The 
state  shall  have  the  right  of  possession  of 
lands  purchased  by  it  at  any  time  after  the 
expiration  of  thirty  days  from  the  giving  of 
the  notice  provided  for  in  the  next  section, 
and  the  purchaser  other  than  the  state,  shall 
have  the  right  of  possession  of  lands  pnr^ 
chased  by  him  at  any  time  after  the  expi- 
ration of  six  months  from  the  giving  of  the 
notice  provided  for  in  the  next  section.  In 
the  redemption  of  lands  sold  to  the  state 
for  delinquent  taxes  at  any  time  within  the 
period  of  two  years  after  the  sale,  or  until 
the  revenue  agent  under  the  direction  of  the 
Auditor,  assumes  charge  of  the  collection 
by  sale  or  otherwise,  the  county  clerk  Is 
hereby  vested  with  the  authority  to  collect 
such  delinquent  taxes,  interest  and  penal- 
ties as  prescribed  by  law,  and  he  shall  make 
report  thereof  to  the  Auditor  as  often  as 
the  latter  officer  may  require,  and  not  less 
than  once  in  every  thirty  days;  and  he 
shall  pay  Into  the  treasury  all  moneys  col- 
lected by  him  as  herein  authorized  on  the 
first  day  of  every  month,  and  oftener  if 
required  by  the  Auditor. 

"Sec.  4153.  It  shall  be  the  duty  of  the 
county  attorney  for  each  county  within  fifty 
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days  after  sale,  to  nottty  the  owner  of  the 
land  purchased  by  the  state,  county  and  dis- 
trict of  snch  purchase;  and  If  the  land  so 
purchased  be  not  redeemed  within  thirty 
days  from  such  notification,  he  shall  in- 
Btltute  a  proceeding  for  the  recovery  of  pos- 
session of  such  land;  and  if  such  land  be 
redeemed  after  such  proceedings  are  institut- 
ed, the  owner  shall.  In  addition,  pay  the 
cost  of  such  proceedings.  The  failure  of  the 
county  attorney  to'gire  such  notice  and  in- 
stitute such  proceedings  within  the  time  spe- 
cifled  shall  subject  him  to  a  fine  of  twenty 
dollars  for  each  offense;  and  it  is  hereby 
made  the  duty  of  the  county  Judge  to  report 
each  and  every  such  failure  to  the  circuit 
coart,  at  Its  next  term  thereafter,  whereupon 
the  circuit  Judge  shall  cause  to  issue  a  rule 
against  said  county  attorney  to  show  cause, 
If  any,  why  said  fines  shall  not  be  entered 
np  against  talm ;  and  snch  fine,  when  coUect- 
ed,  shall  be  for  the  benefit  of  the  state.  In 
eyery  case  where  such  lands  are  redeemed 
from  the  state,  county  and  district  at  any 
time  within  the  period  of  two  years  allow- 
ed for  redemption,  the  county  attorney  shall 
have  as  his  commission,  when  he  attends  to 
bis  duties,  twenty  per  cent,  of  the  amount 
of  the  money  paid  to  redeem  such  land,  but 
If  be  fail  to  attend  to  such  duties,  he  shall 
receive  no  commission,  and  the  whole  of  the 
redemption  money  shall  belong  to  the  state, 
county  and  district  It  shall  be  the  duty  of 
the  purchaser  other  than  the  state,  county 
and  district,  witbin  fifty  days  after  the  sale, 
to  give  notice  in  writing,  to  the  owner  of 
the  land  purchased  by  him,  of  such  purchase, 
and  If  such  land  be  not  redeemed  within  six 
montlis  after  such  notice,  he  may  institute 
such  proceedings  for  the  recovery  of  the  pos- 
session of  such  land. 

"Sec.  4154.  If  the  land  be  not  redeemed 
within  the  two  years  allowed  for  that  pur- 
pose, the  fee-simple  title  thereto  shall  vest 
absolutely  in  the  state,  county  and  district, 
each  having  a  Joint  interest  therein,  in  pro- 
portion to  the  tax  due  them  respectively; 
and  if  said  lands  purchased  by  the  individ- 
uals be  not  redeemed  within  two  years'  al- 
lowed for  that  purpose,  the  fee-simple  title 
ttuil  at  once  vest  In  such  individual.  The 
revenue  agent,  under  the  direction  of  the  Au- 
ditor of  Public  Accounts,  may,  after  the  two 
years  for  redemption  have  expired,  advertise 
and  sell  at  public  sale  any  of  said  lands  for- 
feited to  the  state,  and  the  Auditor  may  con- 
vey said  lands  by  deed  to  the  purchaser,  and 
be  shall  pay  to  the  county  or  district,  .or 
both,  the  amount  of  such  tax  due  each.  The 
revenue  agent  shall  be  allowed  fifteen  per 
centum  for  the  collection  and  payment  Into 
the  treasury  of  said  delinquent  taxes,  the  fif- 
teen per  centum  to  t>e  collected  from  the  de- 
linquent or  purchaser,  as  well  as  the  fee  for 
advertising." 

It  will  be  seen  that  by  section  4154  it  is 
expressly  provided  that.  If  the  land  is  not 
redeemed  within  the  two  years  allowed  for 


that  purpose,  the  fee-simple  title  thereto 
shall  vest  absolutely  in  the  state,  county,  and 
district,  each  having  a  Joint  interest  therein 
in  proportion  to  the  tax  due  them,  respective- 
ly, and  that  the  revenue  agent,  under  the  di- 
rection of  the  Auditor,  may,  after  the  two 
years  allowed  for  redemption  have  expired, 
sell  the  land,  collect  the  purchase  money, 
and  pay  to  the  county  or  district  the  amount 
of  tax  due  each.  The  language  of  the  sec- 
tion shows  an  unmistakable  Intention  on  the 
part  of  the  Legislature  to  change  the  rule 
theretofore  existing,  and  to  declare  that, 
when  the  state  bids  at  a  tax  sale,  it  shall 
take  a  fee-simple  title  to  the  land,  if  not  re- 
deemed within  two  years.  When  the  state 
has  purchased  land  under  these  statutes  at 
tax  sales,  the  state  has  a  Hen  on  the  land 
for  the  taxes  and  penalties  until  the  two 
years  allowed  for  redemption  have  expired; 
but,  if  the  land  is  not  redeemed  within  the 
two  years,  the  fee-simple  title  then  vests  in 
the  state.    Tbe  statute  is  valid. 

It  Is  the  doty  of  the  county  attorney,  un- 
der section  4153,  to  notify  the  owner  of  the 
land  within  50  days  after  the  sale  and  to 
institute  proceedings  to  recover  possession  of 
the  land  within  30  days  thereafter.  It  is 
his  duty  to  comply  with  this  statute,  and  if 
he  falls  to  comply  with  it  he  is  subject  to  a 
fine  of  $20  for  each  offense;  but  his  breach 
of  duty  in  no  wise  affects  the  right  of  the 
state,  in  case  the  land  is  not  redeemed  with- 
in 2  years.  Section  4153  merely  provides  an 
additional  remedy  by  which  the  state  may  re- 
quire the  taxes  paid  at  once,  or  get  posses- 
sion of  the  land;  but  the  failure  of  its 
officer  to  institute  this  proceeding  does  not 
place  the  delinquent  taxpayer  la  any  better 
position  than  he  would  be  if  the  proceeding 
was  not  provided  for.  The  purpose  of  the 
provision  is  simply  to  secure  a  more  prompt 
collection  of  the  state  revenues.  That  this 
is  what  the  Legislature  contemplated  is 
shown  by  the  provision  that,  in  every  case 
where  the  lands  are  redeemed  at  any  time 
within  two  years,  the  county  attorney  shall 
have  a  commission  of  20  per  cent,  when  he 
attends  to  his  duties,  and  a  further  provi- 
sion that,  if  the  land  is  not  so  redeemed,  the 
fee-simple  title  shall  vest  in  tbe  state.  The 
Legislature  foresaw  that  cases  might  occur 
where  the  county  attorney  might  neglect  his 
duty,  and  Intended  that  his  neglect  of  duty 
should  not  give  the  delinquent  taxpayer  an 
advantage  over  the  state.  Commonwealth  v. 
Rosenfleld,  118  Ky.  374,  80  S.  W.  1178,  82 
S.  W.  433,  25  Ky.  Law  Rep.  2229,  26  Ky, 
Law  Rep.  728. 

We  therefore  conclude  that  the  common- 
wealth by  the  tax  sales  in  question  acquired 
a  fee-simple  title  to  the  land,  and  not  a  mere 
lien  on  it,  when  it  was  not  redeemed  with- 
in two  years  after  the  sale.  The  first  sale 
having  been  made  on  April  24,  1893,  the  fee- 
simple  title  vested  in  the  state  April  24,  1895 ; 
so  this  action,  which  was  brought  in  Jan- 
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nary,  1909,  was  brought  within  15  years  after 
the  title  vested  In  the  state. 

The  taxes  for  the  year  1892  were  levied 
tmder  an  act  practically  the  same  as  the 
present  statute.  See  Gen.  St  1888,  pp.  1077, 
1078.  The  previous  statutes  contained  no 
such  proYlslons.  It  Is  not  material  that  the 
taxes  tn  question  were  not  demanded  by  mall 
or  otherwise.  By  section  4149,  Ky.  St  (Rus- 
sell's St  i  6008),  the  sherlfT  may  distrain 
without  demand  after  the  Ist  day  of  July  of 
the  year  for  which  the  tax  Is  due.  It  is  not 
averred  that  Mrs.  Blanton  was  a  resident  of 
Franklin  county,  and  no  demand  Is  required 
except  In  case  of  a  resident  It  Is  not  aver- 
red that  the  taxes  have  been  paid,  or  that 
the  land  has  been  redeemed.  No  facts  are 
alleged  suflSclent  to  Invalidate  the  tax  pro- 
ceedings. 

It  will  be  observed  that  by  section  4152  It 
is  provided  that,  In  the  redemption  of  land 
sold  to  the  state  for  delinquent  taxes,  the 
county  clerk  at  any  time  within  two  years 
after  the  sale,  or  until  the  revenue  agent  un- 
der the  direction  of  the  Auditor  assumes 
charge  of  the  collection  by  sale  or  otherwise. 
Is  vested  with  authority  to  collect  the  delln- 
i]uent  taxes.  Interest,  and  penalties.  It  will 
also  be  observed  that  by  section  4154  the 
revenue  agent  shall  be  allowed  15  per  coit 
for  the  collection  and  payment  into  the  treas- 
ury of  the  delinquent  taxes,  the  15  per  cent 
to  be  collected  from  the  delinquent  or  pur- 
chaser, as  well  as  the  fee  for  advertising. 
From  this  provision  it  Is  manifest  that  the 
delinquent  taxpayer  is  allowed  to  pay  the 
taxes,  with  Interest  and  penalties,  after  the 
expiration  of  two  years,  and  until  the  sale 
by  the  Auditor's  agent,  and  thus  save  his 
land.  The  fee-simple  title  Is  vested  in  the 
state,  but  Is  subject  to  be  divested  on  the 
I>ayment  of  the  taxes  by  the  delinquent,  and 
if  the  taxes  are  paid  the  title  revests  in  the 
owner;  for  It  Is  only  where  the  land  has 
been  sold  by  the  revenue  agent  that  the  Audi- 
tor may  convey  it  by  deed.  The  power  given 
the  county  clerk  to  collect  the  taxes  after  the 
time  for  redemption  has  expired  would  other- 
wise be  meaningless.  So,  also,  would  the  pro- 
vision that  the  revenue  agent  shall  be  allow- 
ed 15  per  cent  where  the  money  is  collected 
from  the  delinquent  The  statute  was  plain- 
ly intended  to  give  the  delinquent  an  oppoT- 
tunity  to  pay  the  revenue  agent  and  thus 
arrest  the  sale  of  his  land.  It  is  presumed 
that  the  sheriff  did  his  duty,  and  the  burden 
under  the  present  statutes  is  on  the  tax- 
payer to  show  that  he  did  not  do  so.  Alex- 
ander V.  Aud,  121  Ky.  105,  88  S.  W.  1103, 
28  Ky.  Law  Rep.  69. 

The  petition  stated  no  facts  entitling  the 
plaintiffs  to  relief.  The  demurrer  to  it  should 
have  been  sustained.  On  the  return  of  the 
case  to  the  circuit  <5ourt,  either  party  -may 
be  allowed  to  amend  his  pleadings  if  he  de- 
sires to  do  so.     Section  4036,  Ky.  St  (Rus- 


sell's St  I  6928),  Is  as  follows:  "Whenever 
any  person  shall  purchase  property  sold  for 
delinquent  taxes,  and  the  sale  shall  be  set 
aside  because  of  any  Irregularity,  the  pur- 
chaser shall  have  a  lien  on  the  property  for 
the  amount  of  taxes  and  cost  paid  by  him, 
and  for  which  the  property  is  liable,  with 
legal  Interest  from  the  time  of  such  payment, 
which  may  be  recovered  from  the  owner  of 
the  property  or  person,  owning  the  same." 
This  section  applies  no  less  to  sales  at  which 
land  Is  bid  In  for  the  state  than  to  sales  to 
others. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


JAMES,  Auditor,  v.  LUSCHER. 
(Court  of  Appeals  of  Kentucky.    Oct.  19,  1909.) 

Appeal  from  Circuit  Court  Franklin  County. 

"Not  to  be  officially  reported." 

Suit  by  Aagnst  Luacher  against  Frank  P. 
James,  as  State  Auditor,  etc.,  to  restrain  de- 
fendant from  selling  certain  property  in  con- 
troversy for  taxes.  Judgment  for  plamtiff,  and 
defendant  appeals.    Reversed,  with  directions. 

Jag.  Breathitt,  Atty.  Gen.,  and  John  F.  Lock- 
ett,  Asst  Atty.  Gen.,  for  appellant  J.  S. 
Luscber,  for  appellee. 

CARROLL,  J.  This  record  presents  the  iden- 
tical questions  passed  on  by  this  court  in  James, 
Auditor,  v.  Blanton  (decided  October  14,  1909) 
121  S.  W.  951.  Following  the  opinion  In  that 
case,  the  Judgment  herein  is  reversed,  with  di- 
rections to  conform  to  the  opinion  in  the  Blan- 
ton Case. 


HOWARD  T.  HENDERSON  TRACTION  CO. 
(Court  of  Appeals  of  Kentucky.  Oct  29,  1909.) 
Dakages  ((  97*)— Personax.  Injuxibb. 

In  a  i>er8onal  injury  case,  a  recovery  may 
be  had  for  all  pain  endured  as  a  proximate  re- 
sult of  the  injury,  whether  endured  before  the 
trial,  or  such  as  it  is  reasonably  certain  plain- 
tiff will  thereafter  endure. 

[EM.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  SJ  233,  234;   Dec  Dig.  i  97.«] 

Appeal  from  Circait  Court,  Henderson 
County. 

"Not  to  be  officially  reported." 

Action  by  D.  A.  Howard  against  the  Hen- 
derson Traction  Company.  From  a  Judgqient 
granting  Inadequate  relief,  plaintiff  appeals. 
Reversed,  and  remanded  for  a  new  trial. 

Clay  8c  Clay,  for  appellant  Yeaman  ft 
Teaman,  for  appellee. 

LASSING,  J.  Appellant,  D.  A.  Howard, 
was  a  passenger  upon  one  of  appellee's  cars 
in*  the  month  of  August,  1907,  and  the  car 
became  unmanageable,  or  apparently  bo,  and 
he  Jumped  therefrom  In  order  to  avoid  be- 
ing injured,  and,  fn  Jumping,  fell  or  was 
thrown  to  the  ground,  and  sustained  the  In- 
juries for  which  he  instituted  a  suit  against 
the  railway  company,  alleging  that  Ita  agents 
and  servants  In  charge  of  the  car  were  guilty 
of  negligence  in  Its  management    Issue  was 
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joined  npon  the  material  allegations  of  the 
petition,  and  a  trial  before  a  Jury  resulted  In 
a  verdict  In  favor  of  appellant  for  $1,250. 
Tbls  verdict  was  set  aside  by  the  trial  court, 
and  a  new  trial  awarded.  Upon  the  second 
trial  appellant  recovered  a  verdict  for  |196. 
Being  dissatisfied  therewith,  he  prosecutes 
tbls  appeal,  and  seeks  to  reverse  the  }udg- 
ment  predicated  thereon. 

Several  reasons  are  assigned  why  the  judg- 
ment should  be  reversed,  but  upon  a  careful 
examination  of  the  record  we  find  that  but 
one  error  was  committed  by  the  trial  court 
of  which  plaintiff  might  Justly  complain.  In 
the  instruction  on  the  measure  of  damages 
the  court  authorized  a  recovery  for  any  pain 
and  suffering  that  plalntlft  had  endured,  but 
failed  to  Incorporate  in  said  instruction  a 
clause  authorizing  a  recovery  for  any  pain 
and  sufTering  that  he  might  thereafter  en- 
dure as  a  direct  result  of  the  Injury.  Plaln- 
tUTa  counsel  at  the  time  asked  that  such  an 
instruction  be  given,  or  that  the  instruction 
on  the  measure  of  damages  be  so  corrected 
as  to  embrace  this  Idea.  The  court  refused 
to  give  such  an  instruction,  and  in  Its  de- 
liberation the  Jury  was  limited  to  the  con- 
sideration of  such  pain  and  suffering  only  as 
the  plaintiff  had  endured  as  the  direct  result 
of  said  injury  from  the  date  thereof  up  to 
the  date  of  the  trial;  and  although  plaintiff 
testified  that  the  hand  still  pained  him  when 
held  in  certain  positions,  and  at  certain  sea- 
sons, and  the  inference  might  properly  be 
drawn  therefrom  that  such  pain  and  suffer- 
ing would,  at  least  for  a  time,  continue,  yet 
under  the  plain  instruction  of  the  court  the 
Jury  was  not  authorized  to  award  any  dam- 
ages on  account  thereof.  It  is  true  the 
wound  In  plaintiff's  band  at  the  time  of  this 
second  trial  had  entirely  healed,  and  the 
court  may  have  been  Impressed  with  the  idea 
that  but  little,  if  any,  suffering  or  incon- 
venience would  thereafter  be  experienced  by 
plaintiff  because  of  the  injury ;  still  this  was 
a  question  which  should  haver  been  left  for 
the  determination  of  the  Jury,  and  in  sub- 
mitting the  case  the  court  should  have  drawn 
his  instructions  so  as  to  present  plaintiffs 
case  as  warranted  by  the  pleadings  and  the 
evidence.  This  he  failed  to  do,  and  we  can- 
not agree  with  appellee's  counsel  that  this 
was  an  inconsequential  error. 

This  court  has  so  often  held,  in  personal 
Injury  cases,  that  a  recovery  may  be  had  for 
aU  pain  and  suffering  endured  as  a  direct  or 
proximate  result  of  the  injury  that  a  cita- 
tion of  the  authorities  is  deemed  unnecessa- 
ry. In  all  cases  where  tbls  question  has 
arisen,  a  recovery  has  been  permitted,  where 
the  facts  Justified  a  recovery  at  all,  not  on- 
ly for  the  pain  and  suffering  endured  before 
the  trial,  but  for  such  as  the  evidence  shows 
It  is  reasonably  certain  the  plaintiff  will 
thereafter  endure  as  the  direct  or  proximate 
result  of  the  injury,  and  in  an  instruction 


npon  this  point  the  plaintiff  Is  as  much  en- 
titled to  have  the  Jury  told  that  he  may  re- 
cover for  pain  and  suffering  which  he  may 
thereafter  endure  as  he  is  that  he  may  re- 
cover for  such  pain  and  suffering  as  he  has 
theretofore  endured;  and  it  will  not  do  for 
the  trial  Judge,  where  there  is  any  sub- 
stantial evidence  showing  that  there  Is  like- 
lihood that  the  plaintiff  will  still  continue  to 
suffer  because  of  the  injury,  to  refuse  to  give 
to  the  Jury  an  Instruction  such  as  was  asked 
In  this  case. 

For  his  failure  so  to  do,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial,  and  further  proceedings  consistent  here- 
with. 


ATKINSON  et  al.  v.  HAGBIR  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  26,  1909.) 

Vendor  awd  Pttbohaseb  (8  308*)— Defectivb 
TrrLB— Patment  of  Pubchase  Monet. 
A  puTcbaaer,  who  has  received  a  convey- 
ance with  a  covenant  of  warranty,  and  has  been 
put  in  possession,  and  not  evicted,  cannot  resist 
payment  on  the  ground  that  the  title  is  defective, 
anless  vendor  is  Insolvent,  or  a  nonresident,  or 
has  practiced  actnal  fraud;  and  where  none  of 
these  conditions  exist  he  must  look  to  the  war- 
ranty in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  EHg.  H  877-899;  Dec.  Dig.  | 
308.*] 

Appeal  from  Circuit  Court,  Magoflin 
County. 

"Not  to  be  officially  reported." 

Action  by  S.  B.  Hager,  administrator,  and 
others,  against  J.  Frank  Atkinson  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.  AfiSrmed. 

D,  D.  Sublett,  for  appellants.  H.  V.  Mo- 
Chesney,  for  appellees. 

NUNN,  C.  J.  This  action  was  instituted 
by  appellees  against  appellants  to  recover  a 
Judgment  on  a  note  for  $300,  with  a  credit 
of  $41.97.  The  note  was  executed  for  the 
balance  of  the  purchase  price  of  a  tract  of 
land  conveyed  to  appellants,  which  conveyance 
they  had  acc^ted,  and  had  taken  possessioa 
of  the  land.  Appellants  answered,  admitting 
the  validity  of  the  note,  but  claimed  that 
they  were  entitled  to  an  additional  credit  of 
$25,  and  alleged  that  one  Arnett  and  wife 
were  setting  up  dalm  to  a  portion  of  the 
land  conveyed  to  them,  and  that  loss  of  the 
amount  claimed  by  the  Ametts,  without  stat- 
ing what  it  was,  would  depreciate  the  value 
of  the  land  by  $100  or  more,  and  asked  that 
the  Ametts  be  m&de  parties  to  the  action. 
A  demurrer  was  filed  to  this  answer,  which 
was  sustained,  except  as  to  the  additional 
credit  of  $25  claimed  therein,  and  appellees 
filed-  a  reply,  denying  the  right  to  this  addi- 
tional credit  Appellants  were  given  20  days 
in  which  to  file  an  amended  answer.  They 
failed  to  do  this,  but  offered  an  amended  an- 
swer some  time  after  the  20  days  had  expired, 
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half  of  appellee  for  the  amount  of  the  debt 
as  alleged  In  the  petition,  and  ordered  the 
land  to  be  sold  in  satisfaction  thereof. 

By  the  last  amendment  the  defense  stated 
was  that  a  part  of  the  land  was  claimed  by 
the  Arnetts,  and  that  appellees  knew  of  the 
rlntm  at  the  time  they  conveyed  the  land  to 
them,  and  failed  to  give  them  any  Informa- 
tion thereof,  and  that  the  loss  of  that  part 
clalraod  by  the  Arnetts  would  damage  them 
In  the  sum  of  |150.  They  did  not  claim,  how- 
ever, that  they  were  not  placed  In  posses- 
sion of  the  whole  of  the  land  sold  them; 
nor  did  they  claim  that  they  bad  been  evicted 
therefrom,  or  from  any  part  thereof ;  nor  did 
tb^y  state  that  there  was  an  action  pending 
against  them  by  the  Arnetts  for  the  purpose 
of  evicting  them;  nor  did  they  claim  that 
appellees  were  insolvent,  or  nonresidents  of 
the  state.  They  simply  stated  that  the  Ar- 
netts claimed  a  portion  of  the  land,  without 
describing  what  character  of  title  they  claim- 
ed under,  and  without  stating  that  the  Ar- 
netts' title  was  superior  to  theirs.  A  pur- 
chaser, who  has  received  a  conveyance  with 
covenant  of  warranty,  has  been  put  into  pos- 
session, and  not  evicted,  cannot  resist  the 
payment  of  the  purchase  money  on  the 
ground  that  the  title  Is  defective,  unless  the 
vendor  is  insolvent,  or  a  nonresident  of  the 
state,  or  unless  actual  fraud  had  been  prac- 
ticed by  the  vendor.  In  cases  where  none  of 
the  above  conditions  exist,  the  vendee  must 
look  to  the  warranty  contained  In  the  deed. 
Trumbo  v.  Lockrldge,  4  Bush,  415;  Buford's 
Adm'r  v.  Guthrie,  14  Bush,  690;  English  t. 
Thomasson,  82  Ky.  280. 

For  these  reasons,  the  Judgment  of  the  low- 
er court  Is  affirmed. 


CINCINNATI,  N.  *  C.  RT.  CO.  v.  COOKB. 
(Court  of  Appeals  of  Kentucky.    Oct  26,  1909.) 

1.  Dahages  (I  133*)— Ix>S8  or  Sebvices. 

Plaintiff's  dauehter,  eight  years  eld,  fell 
over  a  pile  of  rails,  breaking  her  arm  and  other- 
wise injuring  herself.  She  was  sick  for  some 
time,  and  at  the  trial  she  could  not  use  her  arm 
well.  There  was  a  compound  fracture  near  the 
elbow,  which  left  the  arm  crooked  and  weakened, 
and  from  the  fact  that  it  waa  near  the  elbow 
she  not  only  suffered  more,  but  there  was  great- 
er danger  of  a  permanent  weakening  of  the  arm. 
The  physician's  bill  was  $75.  Held,  that  a  ver- 
dict for  plaintiff  of  $825  for  loss  of  his  daugh- 
ter's services,  physician's  bill,  etc.,  would  not 
be  disturbed  by  the  Court  of  Appeals  as  excess- 
ive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |$  368,  369,  386-395;  Dec.  Dig.  | 
133.*] 

2.  Appbai.   and    Ebbob   ({   1004*)— Revixw— 
Amount  of  Vkbdict. 

In  an  action  for  the  loss  of  the  services  of 
plaintiff's  child,  physician's  bills,  etc.,  owing  to 
an  injury,  unless  the  damages  are  so  large  as 


i<;rror,  uenc  Dig.  |g  3U44-s»47;    uec.  Uig.  t 
1004.*] 

Appeal  from  Circuit  Court,  Campbell 
County. 

"Not  to  be  officially  reported." 

Action  by  Robert  B.  Cooke  against  the 
Cincinnati,  Newport  &  Covington  Railway 
Company.  Judgment  for  plalntUT,  and  de- 
fendant appeala    Affirmed. 

L.  J.  Crawford,  for  appellant  Horace  W. 
Root  and  B.  F.  Graziani,  for  appellee. 

HOBSON,  J.  Ida  Cooke,  a  little  girl  eight 
years  old,  fell  over  a  pile  of  rails,  ties,  and 
other  things,  breaking  her  arm  and  other- 
wise Injuring  herself.  This  suit  was  filed 
by  her  father,  Robert  B.  Cooke,  to  recovw 
for  the  loss  of  her  services  and  expenses  of 
physician's  bill  and  nurse,  etc.  The  proof 
in  the  case  is  practically  the  same  as  in  the 
case  of  Cincinnati,  Covington  ft  Newport 
Railway  Co.  v.  Ida  Cooke  (decided  September 
30,  1009)  121  S.  W.  467.  In  that  case  a  Judg- 
ment in  favor  of  the  child  was  affirmed.  In 
this  case  there  was  a  verdict  and  Judgment  in 
favor  of  the  father  for  $825.  The  question  as 
to  whether  a  peremptory  instruction  sbonld 
have  been  given  is  settled  by  the  opinion  In 
the  case  referred  to.  There  was  no  error  of 
the  court  In  the  admission  of  evidence,  and 
the  Instructions  given  the  Jury  correctly  sub- 
mitted the  case. 

The  chief  question  made  on  the  appeal  if 
that  the  verdict  is  palpably  excessive,  tlie  re- 
sult of  passion  and  prejudice  on  the  part  of 
the  Jury.  The  physician's  bill  amounted  to 
$75,  so  tliat  the  amount  allowed  the  father 
for  the  loss  of  services  and  other  things  is 
$750.  The  child  was  sick  for  some  time,  and 
at  the  trial  her  arm  was  still  so  that  she 
could  not  well  use  it  It  was  a  compound 
fracture  near  the  elbow.  The  arm  was  left 
crooked  and  weakened  from  the  fracture. 
From  the  fact  that  the  break  was  so  near 
the  elbow,  she  not  only  suCFered  more,  bat 
there  was  greater  danger  of  a  permanent 
weakening  of  the  arm.  In  view  of  all  the 
evidence,  we  do  not  see  that  we  can  disturb 
the  verdict  on  the  ground  that  it  is  ex- 
cessive. 

There  is  no  mathematical  criterion  by 
which  damages  may  be  measured  in  this 
class  of  cases,  and  It  is  only  where  they  are 
so  large  as  at  first  blush  to  strike  the  mind 
as  the  result  of  passion  or  prejudice  that  this 
court  will  interfere.  In  Baxter  v.  St  Louis 
Transit  Co.,  103  Mo.  App.  697,  78  8.  W.  TO, 
a  verdict  for  $2,000  was  sustained  in  an 
action  brought  by  a  father  tor  loss  of  serv- 
ices resulting  from  the  broken  leg  of  a  son. 
In  Scamell  v.  St  Louis  Transit  Co.,  lOS  Mo. 
App.  604,  77  S.  W.  1021,  a  verdict  for  $1.- 


Wor  otuar  csms  see  ■am*  topic  and  section  NUMB£R  la  Dec.  *  Am.  Diss.  1M7  to  dat*^  *  R«vorUr  laduM 


823,  87  S.  W.  84,  a  verdict  In  bebail  ot  a 
father  for  $1,000  waa  sustained. 
Judgment  affirmed.       « 


LOUISTTLLB,  H.  &  ST.  L.  RX.  CO.  t. 

BASKETT. 
(Coart  of  Appeals  of  Kentucky.    Sept.  SO,  1906.) 

1.  Apfeai.  and  E}bbob  (I  1195*)— FOBMBB  Dk- 
cision— Law  of  the  Case. 

Where,  on  a  prior  appeal,  the  Court  of  Ap- 
peals held  that  the  railroad  company's  succeBsor 
waa  liable  for  ita  veiidor's  breach  of  covenant, 
Buch  decision  constituted  the  law  of  the  case 
on  a  new  trial. 

[E7d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Di(.  H  4661-4665;  Dec.  Dig.  { 
1195.'*] 

2.  Rauaoads  (§  72*)— Covenants  Rurhiho 
WITH  THE  Land. 

Where  plaintiff  conveyed  certain  land  to  a 
railroad  company  for  a  rigiit  of  way  in  consid- 
eration of  the  grantee's  covenant  to  construct  a 
station  thereon,  such  covenant  ran  with  the  land 
and  bound  the  grantee's  successor. 

[Ed.   Note.— For  other   cases,   see   Railroads, 
Cent  Dig.  {S  168-178;   Dec.  Dig.  {  72.*] 
8.  Vendor  and  PcacnASEs  (|  230*)— Cove- 
nants   RtJNNIHO    WITH  THE   IiAND— NOTIOK 
10  PtmCHABEB. 

Where  defendant  succeeded  to  the  right  of 
way  of  a  railroad  company,  conveyed  by  deed 
in  whid)  the  grantee  covenanted  to  construct 
and  maintain  a  station  on  the  land,  and  defend- 
ant had  such  deed,  which  came  into  its  posses- 
sion at  the  time  of  its  purchase,  recorded  short- 
ly before  plaintiff  instituted  suit  for  breach  of 
such  covenant,  defendant  was  charged  with  no- 
tice thereof. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f{  50S-S11;  Dec.  Dig.  | 
230.*] 

4.  Railboadb  (8  72»)— Right  of  Wat— Sta- 
tion—Covenant  TO  Constbuct— Bbbacb— 
Mkabubb  of  Damages. 

In  an  action  for  breach  of  a  railroad  com- 
pany's covenant  in  a  deed  to  construct  a  station 
on  the  land  in  consideration  of  the  conveyance, 
the  grantor's  measure  of-  damages  was  the  addi- 
tional value,  if  any,  which  would  have  accrued 
to  plaintiff's  adjoining  lands,  but  for  the  rail- 
road's breach. 

[EJd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  178;  Dec  Dig.  {  72.*] 

8.  Railboadb  (§  72*)- Right  op  Wat— Sta- 
tion—Covenant  to  Maintain— Bbeach— 
Evidence. 

In  a  suit  to  recover  additional  value  which 
would  have  accrued  to  plaintiff's  adjoining 
lands,  but  for  the  breach  of  a  railroad  company's 
covenant  to  construct  and  maintain  a  station  on 
land  conveyed  to  it  for  a  right  of  way,  evidence 
of  the  price  received  for  lands  lyine  across  the 
railroad  from  those  of  plaintiff  and  on  a  part 
of  which  defendant  erected  its  station,  that 
should  have  been  established  on  the  strip  pur- 
chased of  plaintiff,  was  admissible. 

[Ed  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  t  72.  •] 

6.  Ratlboads  C!  72*)— Right  op  Way— Cove- 
nants—Bbeach. 

Where  a  deed  to  a  railroad  right  of  way 
provided  that  the  deed  was  executed  in  consid- 
eration of  the  railway  company's  agreement  to 
establish  and  maintam  a  station  on  the  strip 


constituted  a  covenant  on  the  part  of  the  rail- 
road company  to  construct  and  maintain  its 
station  on  the  strip  conveyed. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  I  72.»1 

7.  Railboadb  (I  72*)  —  Right  of  Way  — 
Bbeach  of  Covenant— Damages  —  Excess- 
ivbnebs. 

Where,  in  a  suit  for  breach  of  a  railroad 
company's  covenant  to  construct  and  maintain 
a  station  on  land  conveyed  to  it  for  a  right  of 
w^,  some  of  the  witnesses  testified  that  plain- 
tiS^s  adjoining  land  would  have  been  increased 
in  value  by  the  construction  and  maintenance  of 
the  station  10,  15,  or  25  per  cent,  a  verdict  al- 
lowing plaintiff  $1,350,  which  was  not  so  much 
as  it  would  have  been,  had  the  jury  adopted  the 
25  per  cent,  estimate,  was  not  so  excessive  as 
to  indicate  passion  or  prejudice. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  i  72.»] 

Appeal  from  Circuit  Court,  Henderson 
County. 

"Not  to  be  officially  reported." 

Action  by  John  Jesse  Baskett  against  the 
Louisville,  Henderson  &  St  Louis  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Jas.  P.  Helm  and  Yeaman  &  Teaman,  for 
appellant    Clay  ft  Clay,  for  appellee. 

SETTLE,  J.  This  Is  the  second  appeal 
In  this  case.  The  opinion  on  the  former 
appeal  fully  states  the  facts  and  will  be 
found  In  104  S.  W.  695,  31  Ky.  Law  Rep. 
1035. 

The  relief  originally  sought  by  appellee  In 
the  actios  was  tbe  cancellation  of  a  deed 
of  date  April  6,  1889,  by  which  he  and  his 
father,  Jesse  Baskett,  conveyed  appellant's 
vendor,  St.  Louis  &  Texas  Railway  Com- 
pany, a  strip  of  land  60  feet  by  1,200  feet. 
In  the  town  of  Baskett,  Henderson  county. 
The  deed  recites:  "That  for  and  In  consid- 
eration of  the  agreement  of  the  said  rail- 
way company  to  establish  and  maintain  a 
station  on  the  strip  of  land  hereafter  de- 
scribed, the  said  grantors  hereby  sell,  *  *  * 
to  have  and  to  hold,  •  •  •  to  be  used  In 
connection  with  said  railway  and ,  for  no 
other  purpose."  The  ground  urged'  In  the 
petition  for  the  cancellation  of  the  deed  was 
that  tbe  sole  consideration  for  its  execution 
was  the  undertaking  of  the  grantee  to  erect 
and  maintain  a  station  on  the  strip  of  land 
conveyed;  that  the  rights  and  title  of  the 
grantee  In  the  land  bad  by  it  been  sold  and 
conveyed  to  its  successor,  the  Louisville, 
Henderson  ft  St  Louis  Railway  Company; 
and  that  neither  the  grantee  nor  its  successor 
had  ever  established  or  maintained  a  station  . 
on  the  land  as  required  by  the  covenant  of 
the  deed. 

The  circuit  court  upon  the  hearing  render- 
ed a  judgment  whereby  appellant  was  given 
the  right  to  pay  appellee  $800  by  the  seo- 
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ond  day  of  the  succeeding  term,  or  then  sub- 
mit to  a  Judgment  canceling  the  deed  and 
restoring  to  appellee  the  land.  Appellant 
having  declined  to  pay  the  $800,  a  further 
Judgment  was  entered  canceling  the  deed 
and  requiring  the  delivery  to  appellee  of  pos- 
session of  the  land.  Appellant  prosecuted 
an  appeal  from  the  judgment,  and  on  Octo- 
ber 10,  1907,  that  Judgment  was  reversed  by 
this  court  in  the  opinion  rendered  on  the 
former  appeal.  In  the  opinion  it  is  said: 
"The  railway  company  cannot  keep  the  land 
and  not  comply  with  Its  obligation  or  pay 
Baskett  damages  for  the  breach.  But  the 
measure  of  damages  to  Baskett  is  not  the 
value  of  the  land.  If  the  company  had  com- 
plied with  the  obligation,  he  might  have  re- 
ceived a  benefit  therefrom  much  greater  or 
much  less  than  the  value  of  the  land,  and, 
whether  greater  or  less,  the  value  of  this 
benefit  Is  the  measure  of  compensation  to 
which  he  is  entitled.  In  other  words,  the 
measure  of  compensation  is  such  a  sum  as 
will  reasonably  compensate  Baskett  for  what 
he  has  lost  by  the  breach  of  the  contract  by 
the  railroad  company.  If  the  railroad  com- 
pany should  now  build  a  station  on  the  strip, 
the  measure  of  damages  will  be  compensa- 
tion for  the  loss  already  sustained.  If  the 
company  does  not  buUd  a  station  and  main- 
tain it,  the  measure  of  damages  is  laid 
down  in  Louisville,  etc..  Railway  Company  v. 
Whlpps,  118  Ky.  121,  80  S.  W.  BOT,  25  Ky. 
Law  Rep.  2312.  *  *  *  On  tbe  return  of 
the  case  to  tbe  circuit  court,  an  opportunity 
will  be  allowed  both  parties  to  take  further 
proof,  and,  If  either  party  demands  it,  a 
Jury  trial  may  be  bad  to  assess  the  damages 
for  the  breach  by  tbe  railroad  company  of 
tbe  agreement" 

After  the  return  of  the  case  to  the  circuit 
court,  the  parties  amended  their  pleadings 
to  conform  to  the  suggestions  contained  in 
tbe  opinion.  Under  the  issues  thus  formed 
the  relief  sought  by  appellee  was  the-  recov- 
ery against  appellant  of  damages  for  a  breach 
of  the  covenant  In  the  deed  referred  to,  aris- 
ing out  of  its  failure  to  erect  and  maintain 
a  station  upon  the  land  conv^ed,  as  in  the 
deed  provided.  On  the  trial  of  tbe  case  the 
Jury  returned  a  verdict  in  favor  of  appellee 
for  |1,350  damages,  upon  which  Judgment 
was  duly  entered.  Appellant  applied  for  a 
new  trial,  which  was  refused;  hence  the 
present  appeal. 

First,  it  is  insisted  for  appellant  that  it 
Is  in  no  wise  responsible  for  the  failure  of 
Its  vendor,  the  Louisville,  St.  Louis  &  Texas 
Railway  Company  to  establish  and  maintain 
the  station  on  the  land  conveyed  It  by  ap- 
pellee for  that  purpose ;  that  appellant  pur- 
chased the  land  without  notice  of  the  con- 
tract whereby  its  vendor  undertook  to  es- 
tablish the  station  thereon;  that  no  lien  ex- 
isted upon  the  land  for  the  enforcement  of 
the  undertaking  to  establlsb  tbe  station,  and 
appellee's  claim  for  damages  arising  from 
such  failure  was  not  asserted  against  appel- 


lant's vendor  when  or  after  It  became  in- 
solvent, or  at  the  time  its  property  and  ef- 
fects were  purchased  by  appellant  This  ques- 
tion was  in  effect  settled  adversely  to  appel- 
lant's contention  on  the  former  appeal ;  but 
if  this  were  not  true,  tbe  contention  as  a  le- 
gal proposition  is  unsound.  The  covenant  in 
the  deed  by  which  appellant's  vendor  ob- 
ligated Itself  to  establish  the  station  runs 
with  the  land,  and  was  of  itself  sufflcirat 
to  charge  appellant  with  notice  of  the  under- 
taking of  its  vendor,  and  the  fact  that  the 
station  was  not  erected  or  maintained  on  the 
land  was  further  notice  to  appellant  that  its 
vendor  had  violated  the  covenant  Besides, 
it  is  not  denied  or  averred  in  appellant's  an- 
swer to  the  original  petition,  or  that  filed 
to  tbe  amended  petition,  that  It  did  not  at 
the  time  of  its  purchase  of  tbe  roadlied, 
track,  and  all  other  property  of  tbe  former 
railroad  company,  have  notice  of  tbe  deed 
made  it  by  appellee  and  bis  father,  and  of 
the  covenant  as  to  the  station  contained 
therein,  as  well  as  the  grantee's  violation  of 
the  same.  "A  covenant  by  a  railroad  com- 
pany, in  consideration  of  the  grant  of  a  right 
of  way  through  land,  to  erect  a  fiag  station 
convenient  to  the  grantor's  house,  •  •  • 
runs  with  the  land,  and  binds  the  grantee's 
assignee  who  has  notice."  Lou.  &  P.  V. 
Electric  Railway  Company  v.  Whlpps,  118 
Ky.  121,  80  8.  W.  507,  25  Ky.  Law  Rep. 
2312 ;  Sutherland  on  Damages,  vol.  2,  |  576. 
Tbe  deed  to  appellant's  vendor,  containing 
tbe  covenant  in  question,  while  not  of  rec- 
ord at  the  time  of  appellant's  purchase  of 
the  land,  admittedly  then  came  Into  its  pos- 
session, which  gave  it  tbe  requisite  notice 
of  tbe  covenant  that  the  time  within  which 
the  station  could  be  established  had  not  then 
expired,  and  Imposed  upon  it  the  duty  of 
complying  with  the  undertaking  the  vendw 
had  failed  to  perform.  Appellant  bad  the 
deed  recorded  shortly  before  appellee  insti- 
tuted this  action,  thereby  manifesting  its 
purpose  to  retain  the  strip  of  land,  notwith- 
standing it  and  its  vendor's  breach  of  tbe 
covenant  as  to  the  erection  and  maintenance 
thereon  of  tbe  station.  Appellant  cannot 
claim  under  tbe  deed  and  against  it  or  keep 
the  land,  yet  refuse  to  establish  the  station 
thereon,  without  incurring  liability  for  tbe 
damage  resulting  to  appellee  therefrom.  Un- 
der the  circumstances  it  -was  bound  to  per^ 
form  the  contract  of  its  vendor.  Tbls  ap- 
pellant has  not  done,  and  as  such  failure 
on  Its  part  also  constitutes  a  breach  of  the 
covenant,  and  tbe  only  consideration  for  tbe 
deed  was  the  covenant  to  establish  and  main- 
tain the  station  upon  the  strip  of  land  con- 
veyed, appellee  is  entitled  to  damages  for  its 
breach;  the  measure  of  recovery  being  tbe 
additional  value,  if  any,  which  would  have 
accrued  to  appellee's  adjoining  lands  but  for 
the  breach.  Lou.  &  P.  V.  Elec.  Ry.  Co.  v. 
Whlpps,  118  Ky.  121,  80  S.  W.  607,  25  Ky. 
Law  Rep.  2312;  Sutherland  on  Damages, 
voL  2,  {  630;   Lou.,  Henderson  &  St  Louis 
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Ry.  Co.  y.  Baskett.  104  S.  W.  eOfi,  31  Ky. 
Law  Rep.  1035.  The  measure  of  damages 
above  indicated  was  properly  given  by  the 
cowl:  below  In  its  instructions  to  the  Jury. 

It  is,  however,  contended  by  appellant 
that  the  court  on  the  trial  improperly  al- 
lowed the  appellee  to  prove  what  the  lands 
of  KImsy,  lying  across  the  railroad  from  ap- 
pellee's, and  on  a  part  of  which  appellant 
erected  Its  station  that  should  have  been  es- 
tablished on  the  strip  purchased  of  appellee, 
sold  for.  It  la  sufficient  to  say  that  the  ad- 
missibility of  such  evidence  In  cases  like 
this  has  been  approved  by  this  court  Lou. 
&  P.  V.  Elec.  Ry.  Co.  v.  Whipps,  118  Ky. 
121,  80  S.  W.  507,  25  Ky.  Law  Rep.  2312; 
City  of  Paducah  v.  Allen,  111  Ky.  861,  63  S. 
W.  981,  23  Ky.  Law  Rep.  701,  98  Am.  St  Rep. 
422;  Railway  v.  Clark,  121  Mo.  169,  26  S. 
W.  192,  906,  26  L.  R.  A.  751. 

Objection  la  also  made  by  appellant  to  In- 
struction 1,  given  by  the  court,  because  of 
its  assumption  of  the  fact  that  the  cove- 
nant in  the  deed  from  appellee  to  appellant's 
vendor  compelled  appellant  to  establish  a 
station  upon  the  strip  of  land  it  conveyed, 
and  of  the  further  fact  that  the  failure  of 
the  latter  to  establish  the  station  thereon 
constituted  a  breach  of  the  covenant  In 
thus  expressing  the  Instruction  the  court  did 
not  err.  The  facts  assumed  were  shown  by 
the  deed  and  determined  by  the  opinion  on 
the  former  appeal,  and  In  setting  them  forth 
in  the  instruction  the  court  did  but  follow 
the  opinion  and  In  fact  obey  its  directions. 

Finally,  it  Is  contended  by  appellant  that 
the  verdict  is  excessive,  and  was  superinduc- 
ed by  passion  or  prejudice  on  the  part  of 
the  Jury.  Manifestly,  the  amount  fixed  by 
the  verdict  is  liberal;  bat  as  the  appellee's 
evidence  showed  that  the  value  of  his  land, 
adjoining  the  strip  upon  which  appellant 
should  have  erected  Its  station,  would  have 
been  greatly  Increased  by  the  establishment 
thereon  of  the  station — some  of  the  witness- 
es saying  10,  some  15,  and  others  as  much 
as  25,  per  cent — we  are  unable  to  declare 
that  the  verdict  Is  extravagantly  excessive; 
and  the  fact  that  the  Jury  did  not  adopt  the 
as  25,  per  cent.— we  are  unable  to  declare 
raised  the  verdict  to  perhaps  $1,800,  indi- 
cates to  our  minds  that  they  were  not  in- 
fluenced by  passion  or  prejudice. 

Upon  the  whole  case,  we  find  no  reason 
for  disturbing  the  verdict  The  Judgment  Is 
therefore  affirmed. 


EVANS'  ADM'R  v.  CUMBERLAND  TELE- 
PHONE &  TELEGRAPH  CO. 
(Court  of  Appeals  of  Kentucky.    Oct  26,  1909.) 

1.  Death  (|  17*)— Neglioenck  of  Telephone 
CoMPAKT— Failure  to  Transmit  Message. 
The  negligent  failure  of  a  telephone  com- 
pany to  connect  a  messenger  dispatctied  to  call 
a  doctor  for  a  person  who  had  sustained  an 


accidental  gunshot  wound  with  the  doctor's  tele- 
phone, thereby  depriving  such  person  of  medical 
attention,  is  too  remote  to  constitute  it  a  prox- 
imate canse  of  the  death ;  it  not  appearing  tliat, 
but  for  the  negligence,  the  death  would  not 
have   resulted. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  II  19,  21 ;  Dec.  Dig.  {  17.*] 

2.  Action  (|  2*)— Gbodnd  of  Action— Con- 
jecture. 

A  thing  not  susceptible  of  being  proved  can- 
not be  made  the  basis  for  a  recovery  in  an 
action  at  law,  as  it  would  base  the  recovery  on 
conjecture  alone. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Vlg.  I  2.*) 

Appeal  from  Circuit  Court  Oldham  County. 

"To  be  officially  reported." 

Action  by  Ernest  Evans'  administrator 
against  the  Cumberland  Telephone  &  Tele- 
graph Company.  From  a  judgment  of  dis- 
missal, rendered  after  sustaining  a  demurrer 
to  the  petition,  plaintiff  appeals.    Affirmed. 

Uoyd  W.  Gates,  Edwards,  Ogden  &  Peak, 
and  S.  B.  Dehaven,  for  appellant  Fairlelgh, 
Strauss  &  Fairlelgh,  for  appellee. 

O'REAR,  J.  E!mest  Evans  sustained  an 
accidental  gunshot  wound  in  the  leg,  pro- 
ducing considerable  hemorrhage.  A  messen- 
ger, who  was  dispatched  to  call  a  doctor,  ap- 
plied at  a  pay  station  of  the  appellee,  and 
asked  that  he  be  furnished  telephone  connec- 
tion with  the  doctor's  residence,  offering  to 
pay  the  required  toll.  It  is  alleged  that  ow- 
ing to  the  negligence  of  the  operator  there 
was  a  failure  to  make  the  connection  with 
the  doctor's  telephone.  In  consequence  of 
which  he  did  not  get  the  message,  and  Evans 
was  thereby  deprived  of-  his  services.  It  is 
further  alleged  that  If  the  connection  had 
been  made,  the  doctor  would  or  could  have 
got  to  the  patient  in  time  to  have  stanched 
the  flow  of  blood  and  have  saved  his  life; 
but  AB  the  doctor  did  not  get  there,  the  pa- 
tient for  the  lack  of  medical  attention  bled 
to  death.  This  Is  a  suit  at  law  by  the  ad- 
ministrator of  Ernest  Evans  against  tne 
telephone  company  to  recover  $25,000  dam- 
ages for  the  alleged  negligent  destruction  of 
the  Intestate's  life.  A  demurrer  was  sustain- 
ed to  the  petition.  An  amended  petition  was 
allowed.  In  the  amendment  it  was  averred 
that  the  doctor  mentioned  was  the  nearest 
doctor  available,  or  who  could  have  been 
secured  by  the  decedent  at  that  time.  Evans 
was  about  four  miles  from  the  doctor's  res- 
idence. A  general  demurrer  was  sustained 
to  the  petition  as  amended,  and,  plaintiff 
electing  to  stand  by  the  cause  of  action  as 
stated,  his  petition  was  dismissed.  He  ap- 
peals. 

We  think  the  alleged  negligence  too  remote 
in  law  from  the  fact  of  the  decedent's  death 
to  constitute  it  a  proximate  cause  of  the 
death.  Nothing  appears  that  but  for  the  al- 
leged negligence,  the  death  would  not  have 
resulted.    The  injury  to  the  young  man  was 
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It  alone,  couia  nave  preveniea  tne  aeaia,  a 
differeut  state  of  case  would  be  presented. 
But  the  office  of  the  message  was  to  set  In 
motion  an  entirely  new  and  Independent 
agency,  the  result  of  which  Is  purely  specu- 
lative. It  does  not  necessarily  follow  that 
the  doctor  would  or  could  have  got  to  the 
young  man  before  he  died.  Nor  does  it  nec- 
essarily result  that,  if  the  doctor  had  got 
there,  he  could  have  saved  the  life  of  the 
youth.  It  is  true,  both  propositions  are  al- 
leged In  the  petition.  But  neither  is  sus- 
ceptible of  proof.  A  thing  not  susceptible  of 
being  proved  cannot  be  made  the  basis  for 
a  recovery  in  a  lawsuit  That  would  be  to 
base  the  recovery  upon  conjecture  alone, 
which  is  never  allowed. 

The  lower  court  followed  the  opinion  In 
Lebanon,  Louisville  &  Lexington  Telephone 
Company  v.  Lanham  Lumber  Company  (Ky.) 
115  S.  W.  824.  The  principle  announced  in 
that  case  is  adhered  to. 

Judgment  affirmed. 


LE  MOTNB  V.  EOTJNDTRBE. 
(Court  of  Appeals  of  Kentucky.    Oct.  21,  1909.) 

Adverse  Possession  (§  96*)— Possession  of 

Tbesfasseb— Evidence. 

Evidence  that  one  owning  land  gave  it  to 
hia  son-in-law  with  other  conterminous  land 
which  he  did  not  own.  and  the  son-in-law  en- 
tered on  the  latter  land  which  was  rough,  un- 
inclosed,  mountain  land  and  inclosed  a  few  acres, 
and  occasionally  cut  timber  and  tan  bark  on  the 
part  uninclosed,  bat  did  not  claim  to  any  well- 
defined  boundary,  is  insufficient  on  which  to  base 
adverse  possession  of  such  land  other  than  the 
inclosed  portion,  since  a  trespasser  cannot  ob- 
tain possessory  title  unless  he  claims  to  a  well- 
marked  boundary. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |{  533-53S;  Dec.  Dig.  { 
96.»] 

Appeal  from  Circuit  Court  Whitley  County. 

"To  be  officially  reported." 

Action  by  John  V.  Le  Mojrne  against  Enos 
A.  Roundtree  to  recover  possession .  of  land. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
I)eals.    Reversed. 

Chas.  H.  Rodes  and  Olllls  &  Oillis,  for  ap- 
pellant R.  S.  Rose  and  Tye  &  Slier,  for  ap- 
pellee. 

BARKER,  J.  This  action  involves  the  title 
to  143%  acres  of  land  In  Whitley  county,  Ky. 
It  was  begun  by  the  appellant,  John  V.  Le 
Moyne,  filing  a  petition  in  the  Whitley  circuit 
court  describing  the  land  in  question  by  metes 
and  bounds,  alleging  himself  to  be  the  own- 
er and  entitled  to  the  immediate  possession 
thereof,  and  that  he  had  been  ousted  from  his 
lawful  possession  by  the  appellee  (defendant) 
EaoB  A..  Roundtree.    The  appellee  filed  an 


pieaaea  tuie  in  nimseii  ny  prescripnon.  m  ne 
affirmative  allegations  of  the  answer  were  de- 
nied and  the  issues  thus  completed.  A  trial 
by  Jury  resulted  in  a  verdict  la  favor  of 
the  defendant  (appellee),  and  of  tbe  judg- 
ment based  upon  this  verdict  the  appelant 
complains. 

The  first  question  involved  on  this  api>eal  is 
the  correctness  of  tlje  trial  court's  ruling  in 
refusing  to  grant  the  appellant's  (plalntlflTs) 
motion  for  a  peremptory  Instruction  to  tfae 
Jury  to  find  for  him  at  the  close  of  the  evi- 
dence.   The  appellee  made  no  sort  of  claim 
to  the  land  except  by  prescription,  and  the 
appellant  established  a  complete   and    iier- 
fect  paper  title,  which  was  in  no  wise  de- 
nied or  Impeached  by  any  evidence  for  ap- 
pellee.    The   question,    then,    recurs:       Was 
there  sufficient  evidence  of  adverse  possession 
for  the  statutory  period  by  appellee  to  war- 
rant the  court  In  submitting  his  claim  to  the 
Jury?    Except  as  to  a  small  part  (some  10  or 
12  acres)  of  tbe  land  sued  for  which  appel- 
lee testified  to  having  fenced  in  and   held 
and  used,  he  showed  qo  possession  which 
would  ripen  into  a  title  by  tbe  expiration 
of  the  statutory  period.    In  1890  he  says  that 
his  fatber-ln-law,  Tom  Meadors,  put  him  in 
possession  of  a  house  on  the  Oreekmore  sur- 
vey which  the  latter  owned,  and  told  him 
he  could  have  it  and  the  surrounding  land, 
consisting  of  certain  fields.     He  understood 
his  father-in-law  to  make  him  a  present  of 
the  land.     The  Creekmore  survey  was  con- 
terminous to  the  land  in  question,  the  public 
road,    however,    running   between    the   two 
tracts.    The  possession  which  Meadors  gave 
to  his  son-in-law  is  thus  described  by  appel- 
lee himself:     After  having  stated  that  his 
father-in-law  gave  him  the  land  in  contro- 
versy which  he  did  not  own,  and  a  part  of 
his  own  land,  he  was  asked  this  question: 
"What  did  Tom  Meadors  say  about  this  land 
In  question?    A.  He  Just  wared  his  hand  up 
that  way,  and  said  I  could  have  all  that 
land.     Q.  Did  he  give  you   this  land?     A 
Yes,  sir ;   that  is  what  I  understood  him.    Q. 
What  did  you  do,  if  anything,  toward  tak- 
ing possession  of  the  land  or  improving  It? 
A.  In  the  spring  of  1890  I  fenced  up  ten  to 
twelve  acres   of  it   and   cleared  a   half  or 
three-quarters  of  an  acre."    The  witness  does 
afterwards  say  that  he  claimed  all  of  tbe 
land  to  a  well-defined  boundary,  but  showed 
on  cross-examination  that  he  knew  nothing 
of  the  lines,   and   more  especially   showed 
that  be  did  not  know  whether  the  lines  of 
the  tract  were  marked  or  not    It  was  con- 
ceded that  Tom  Meadors,  the  father-in-law  of 
appellee,  neither  had  any  sort  of  title  to  the 
land  In  controversy  nor  claimed  to  have.    He 
did  own,  however,  several  boundaries  of  land 
lying  contiguous  to  It,  among  which  was  the 


V<u-  ottier  camem  aee  same  topic  and  section  MUMBKR  in  Dec.  &  Am.  Digs.  U07  to  date,  *  Reporter  InduM 


Ky.) 


ROBERTS  v.  THOMAS. 


961 


Creeknwre  surrey.  It  Is  also  conceded  that 
the  house,  of  which  Tom  Meadors  gave  ap- 
pellee the  possession,  was  not  on  any  part 
of  the  land  Involved  In  this  litigation,  but 
was  on  the  Oreekmore  tract  which  was  sepa- 
rated from  the  land  in  dispute  by  a  public 
road.  Api>ellee  having  no  title  or  shadow 
of  legal  daim  to  the  land  in  dispute,  he  could 
only  obtain  a  possessory  title  by  actual  oc- 
cupancy with  claim  of  ownership  for  the  full 
term  of  15  years.  The  property  was  rough, 
uninclosed  mountain  land;  and,  while  appel- 
lee shows  that  he  dccaslonally  cut  timber  and 
tan  bark,  and  committed  other  occasional 
acts  of  trespass,  he  had  no  sort  of  actual 
occupancy  except  of  the  ten  or  twelve  acres 
be  says  he  inclosed. 

In  Interstate  Inv.  Co.  v.  Bailey,  83  S.  W. 
578,  29  Ky.  Law  Rep.  468,  we  said:  "Actual 
possession  to  oust  the  owner  must  be  an  ac- 
tual occupancy,  as  by  residence  upon,  or  cul- 
tivation, or  inclosure  of  the  premises  claimed. 
It  Is  the  pedis  possesslo  of  the  law,  a  foot- 
bold  upon  'the  land,  a  possession  in  fact,  an 
actual  physical  entry.  Such  a  possessor  by 
his  acts  and  claim  sets  the  statute  of  limi- 
tation to  running,  because  he  has  not  only 
effectually  ousted  any  other  claimant,  there- 
by giving  to  him  a  cause  of  action,  but  its 
notorious  character  is  so  calculated  to  di- 
rect attention  of  any  other  claimant  as  to 
raise  the  presumption  that  he  does  know  of 
it,  and  Imposes  on  him  the  duty  to  recover 
bis  own  in  timely  season,  or  thereafter  be 
beard  no  more  to  assert  bis  right  to  it."  In 
Ohio  &  Big  Sandy  R.  R.  Co.  v.  Wooten,  46 
S.  W.  681,  20  Ky.  Law  Rep.  383,  it  was  said: 
"It  seems  to  us  that  the  well-settled  rule  of 
law  in  this  state  Is  that  actual  occupancy  of 
tbe  tract  or  parcel  of  land  is  necessary  to 
enable  a  plalntifT  without  title  to  recover 
against  a  trespasser,  and  also  that  actual 
occupancy  for  the  statutory  period  is  neces- 
sary to  vest  title  In  the  occupant,  in  the  ab- 
sence of  paper  title;  that  mere  claim  of 
ownership,  with  frequent  cutting  and  re- 
moving of  timber  from  the  tract  of  land,  does 
not  constitute  actual  occupancy  or  posses- 
sion within  the  meaning  of  the  law."  In 
Barr,  etc.,  v.  Potter,  57  S.  W.  479,  22  Ky. 
Law  Rep.  418,  the  following  language  is  used: 
"The  court  also  erred  in  refusing  to  instruct 
the  jury  that  a  mere  claim  of  ownership, 
with  occasional  cutting  of  timber  on  the  land 
In  controversy  or  removing  It  therefrom,  by 
those  under  whom  defendant  claims,  and  the 
building  of  a  cabin  thereon  without  actual 
residence  upon  the  land,  or  without  inclos- 
ing it,  or  cultivating  it,  was  not  such  ad- 
verse possession  as  could  be  added  to  the 
time  defendant  had  actually  resided  upon  the 
land  so  as  to  defeat  the  plaintiff's  right  of 
recovery."  In  Fuller  v.  Keesee,  etc.,  104  S. 
W.  700,  81  Ky.  Law  Rep.  1099,  this  court, 
speaking  through  Judge  Hobson,  said:  "To 
Uiy  he  held  in  adverse  possession  all  the  land 


in  this  great  boundary  by  simply  laying  claim 
to  run  with  the  top  of  the  cliffs  would  be  to 
ignore  the  reasons  for  the  rule  protecting  tbe 
bona  fide  occupants  of  land  who  hold  It  in 
adverse  possession.  He  had,  as  the  record 
shows,  no  shadow  of  title,  and  be  gained  pos- 
session only  of  so  much  of  the  land  in  con- 
troversy as  he  cleared  or  inclosed."  And  in 
Kountee  v.  Hatfield,  99  S.  W.  265,  80  Ky. 
Law  Rep.  692,  we  said :  "It  may  be  conced- 
ed that  their  adverse  holding  extended  to 
tbe  full  limit  of  the  land  cultivated  or  inclos- 
ed by  fence.  But  outside  of  that  their  hold- 
ing does  not  go.  *  •  •  Appellant  traces 
his  title  to  the  land  in  controversy  back  to 
the  commonwealth,  while  appdlees  rest  their 
daim  entirely  on  adverse  possession."  To 
tbe  same  effect  are  Floyd  v.  Louisville  & 
Nashville  R.  R.  Co.,  80  S.  W.  204,  26  Ky. 
Law  Rep.  2140 ;  Helton  v.  Strubbe,  62  S.  W. 
12,  22  Ky.  Law  Rep.  1919;  Mann  v.  Cava- 
naugb,  110  Ky.  787,  62  S.  W.  854,  23  Ky.  Law 
Rep.  238.  The  cases  cited  by  appellee  do 
not  militate  against  the  principle  here  enun- 
ciated. We  have  never  held  that  a  mere 
trespasser  could  obtain  a  possessory  title  un- 
less he  claimed  to  a  well-marked  or  well- 
defined  boundary.  His  possession  must  be 
such  as  gives  tbe  world,  and  especially  those 
in  interest,  notice  of  the  extent  of  his  claim ; 
and  then,  if  the  owner  stands  by  and  allows 
tbe  trespasser  to  occupy  and  claim  bis  prop- 
erty for  the  full  term  of  fifteen  years,  he 
loses  it,  and  the  trespasser,  under  the  stat- 
ute, obtains  title  to  the  extent  of  bis  posses- 
sion. The  appellee  had  no  such  possession 
as  is  necessary  to  the  acquisition  of  title  by 
prescription,  and  what  he  did  upon  appel- 
lant's land,  according  to  his  own  testimony, 
did  not  give  notice  of  his  adverse  holding, 
except  to  the  few  acres  be  inclosed.  A  wrong- 
doer cannot  acquire  title  to  another's  land  by 
occupancy  without  giving  notice  for  fifteen 
years  of  what  he  is  doing  and  claiming. 

Upon  the  conclusion  of  the  evidence,  tbe 
court  should  have  sustained  appellant's  mo- 
tion for  a  peremptory  Instruction  to  tbe  jury 
to  find  for  him  for  tbe  whole  tract  sued  for, 
except  10  or  12  acres  which  appellee  says  he 
fenced  up,  and  submitted  to  the  Jury  only  the 
question  as  to  whether  or  not  the  appellee 
did  use  and  occupy  this  inclosure  continu- 
ously and  adversely  under  a  daim  of  owner- 
ship for  15  years. 

Judgment  reversed  for  further  procedure 
consistent  with  this  opinion. 


ROBERTS  V.  THOMAS. 
(Court  of  Appeals  of  Kentucky.    Oct.  22,  1909.) 

1.  Falsi  Impbisonment  (S  3*)— Distinouish- 

ED   FBOU   MAJLICIOUS    PROSECUTION. 

False  Imprisonment  lies  where  the  impris- 
onment  is  without  legal  antbority,  and,  where 
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It  is  Talld  or  apparently  so,  the  remedy  la  by 
malicioua  prosecution. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment, Cent  Dig.  {  2 ;  Dec.  Dig.  I  3.*] 
2.  Malicious  Pbobecution  ({  16*)— Eleiientb 

Of. 

To  render  a  person  liable  for  malicioas 
prosecution,  he  must  have  acted  maliciously  and 
without  probable  cause. 

lEd.  Note. — For  other  cases,  see  Malicioas 
Prosecution,  Cent  Dig.  Si  19-22;  Dec  Dig.  § 
10.*] 

Appeal  from  Circuit  Court,  Henry  County. 

"To  be  officially  reported." 

Action  by  Keel  Roberts  against  Wi  J. 
Thomas.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Edwards,  Ogden  &  Peak  and  Peak  &  Hol- 
land, for  appellant  Willis  &  Todd,  W.  P. 
Thorn,  and  Moody  &  Barbour,  for  appellee. 

HOBSON,  J.  Keel  Roberts  filed  bis  peti- 
tion In  the  Henry  circuit  court.  In  which  be 
sought  to  recover  damages  In  the  sum  of 
$10,000  against  W.  J.  Thomas.  Thomas  filed 
a  demurrer  to  the  petition,  which  the  court 
sustained.  Roberts  thereupon  filed  an  am«id- 
ed  petition.  The  court  sustained  the  demur- 
rer to  the  petition  as  amended.  The  plain- 
tiff declining  to  plead  further,  the  petition 
was  dismissed,  and  he  appeals. 

The  facts  stated  in  the  petition  are  these: 
Thomas  subscribed  and  swore  to  an  affidavit 
before  the  judge  of  the  Shelby  quarterly 
court  In  which  Roberts  was  charged  with 
the  crime  of  unlawfully  confederating  and 
banding  together  with  one  John  W.  Thomas, 
Jr.,  and  going  forth  armed  for  the  purpose  of 
intimidating  and  alarming  another  person 
or  persons.  By  this  affidavit  Thomas  caused 
the  Judge  of  the  quarterly  court  to  Issue  a 
warrant  of  arrest  against  Roberts  for  the 
crime.  Roberts  was  arrested  under  the 
warrant  of  arrest  in  Henry  county  on  March 
3, 1909,  and  was  confined  in  the  Shelby  coun- 
ty jail  until  March  7th,  when  he  executed  a 
bond  before  the  judge  of  the  quarterly  court, 
and  was  released  on  bond.  Thereafter  he  was 
tried  before  the  judge  of  the  quarterly 
court  and  was  acquitted,  and  the  charge 
against  him  was  dismissed.  It  was  alleged 
in  the  petition  that  all  of  this  was  done  un- 
lawfully, wrongfully,  willfully,  forcibly,  and 
against  the  plaintiff's  will  and  consent  In 
the  amended  petition  it  was  charged  that  all 
this  was  done  wrongfully  and  without  prob- 
able cause.  The  affidavit  filed  by  Thomas 
with  the  judge  and  the  warrant  of  arrest  is- 
sued by  the  judge  which  was  in  proper  form 
were  made  part  of  the  petition. 

There  is  a  well-marked  distinction  be- 
tween an  action  for  false  imprisonment  and 
an  action  for  malicious  prosecution.  An  ac- 
tion for  false  imprisonment  may  be  main- 
tained where  the  imprisonment  is  without 
legal  authority.  But,  where  there  is  a  valid 
or  apparently  valid  power  to  arrest,  the  rem- 


edy is  by  an  action  for  malicious  prosecu- 
tion. The  want  of  lawful  authority  is  an  es- 
sential element  In  an  action  for  false  impris- 
onment. Malice  and  want  of  probable  cause 
are  the  essentials  in  an  action  for  malicious 
prosecution.  The  petition  shows  that  tbe 
plaintiff  was  not  arrested  without  lawful  au- 
thority. He  was  arrested  under  a  warrant 
of  arrest  legally  issued  hy  the  proper  offi- 
cer. The  person  who  procured  the  warrant 
to  he  issued  and  thus  caused  tbe  arrest  is 
liable  to  an  action  for  malicious  prosecution 
if  he  acted  with  malice  and  without  probable 
cause.  But  he  is  not  liable  for  procuring  tbe 
warrant  to  be  issued  and  executed  unless  lie 
acted  with  malice  and.  without  probable 
cause.  19  Cyc.  321,  7  Am.  ft  Eng.  Encyc  ot 
Law,  664;  Gordon  v.  West,  129  Qa.  532,  59 
S.  B.  232,  13  L.  R.  A.  (N.  S.)  549,  and  cases 
cited.  In  the  case  of  Southern  Railway  C!o. 
V.  Shirley,  121  Ky.  865,  90  S.  W.  507,  28 
Ky.  Law  Rep.  860,  this  distinction  Is  pointed 
out  In  that  case  Shirley  was  arrested  with- 
out a  warrant  of  arrest  and  without  legal 
authority.  His  arrest  was  unlawful.  In 
this  case  the  plaintiff  was  arrested  under  a 
legal  warrant  and  he  was  legally  held  in 
custody.  In  the  case  of  Reynolds  ▼.  Price, 
56  S.  W.  502,  22  Ky.  Law  Rep.  5,  the  arrest 
was  also  without  legal  authority.  It  is  not 
averred  in  the  petition  that  Thomas  acted 
with  malice  and  without  probable  cause  in 
swearing  out  the  warrant  Malice  Is  essen- 
tial to  the  cause  of  action  for  malicioas  pros- 
ecution, and,  this  not  being  averred,  the  cir- 
cuit court  properly  sustained  the  demurrer 
to  the  petition. 
Judgment  affirmed. 


FORSYTHB  et  al.  v.  LEXINGTON  BANK- 
ING ft  TRUST  CO. 
(Court  of  Appeals  of  Kentucky.    Oct  19,  1909.) 

1.  BlIXS  AND  NOTKS  (S  499»)— Ckbditb— BUB- 
DEN  OF  PBOOF. 

In  an  action  on  notes,  the  burden  was  on 
defendant  to  prove  credits  claimed  by  him. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |{  1695-1697;  Dec  Dig.  | 
499.*] 

2.  PLBADINO  a  257*)— AXENDHKRT— UltRECBS- 

aABT  Amendments. 

Where  the  answer  alleged  that  a  certain 
sum  was  included  In  a  note  by  mistake,  an 
amendment  to  tbe  answer  alleging  that  such  sun 
represented  an  attorney's  fee  paid  by  plaintiff  in 
trying  to  collect  a  debt  from  defendant  prior  to 
his  adjudication  in  bankruptcy,  was  properly 
refused ;  tbe  only  question  being  whether  that 
sum  had  been  included  by  mistake. 

[Ed.  Note.— E\>r  other  cases,  see  Pleading, 
Cent  Dig.  |  764;  Dec.  Dig.  |  267.*] 

3.  Usury  (|  81*)— Sale  or  Pbopebtt— Mat- 
ters Included  in  Considebation. 

Since  a  creditor  who  purchased  an  insolvent 
debtor's  property  at  the  bankruptcy  sale  could 
resell  it  at  any  price  he  saw  fit,  an  agreement 
between  the  creditor  and  debtor  that  th«  fonner 
should  purchase  the  property  and  r*«ell  it  to 
tbe   debtor   for    the   price   paid,   plu»   an   at- 
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tomey'B  fee  paid  ont  in  attempting  to  collect 
a  debt  from  the  debtor  prior  to  his  adjudica- 
tion in  banlcruptcy,  was  valid,  and  was  not 
uaorions  for  inclndlng  the  attorney's  fee. 

[Ed.  Note.— Cor  other  cases,  see  Uauir,  Cent 
Dig.  M  74,  77;   Dec.  Dig.  {  31.»] 

4.  TBUBTS  (I  336*)— ENrOBCEMENT— RlQHTS  OF 

Beneficiabies. 

If  a  verbal  trust  to  convey  property  on 
certain  terms  was  legal,  the  beneficiary  mast  en- 
force it  according  to  the  terms  of  the  agreement, 
and  cannot  enforce  the  trust  as  he  thinlcs  it 
•hould  have  been  established  by  the  agreement. 

fEd.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  i  497 ;  Dec.  Dig.  {  336.*] 

5.  TBU8T8  (I  41*)- Enforcemewt— BuBDEW  or 
Pbooj^Tbbms  of  Tbdst. 

In  an  action  on  mortgage  notes,  executed 
under  an  agreement  by  which  plaintiff  was  to 

Eurchase  certain  property  of  defendant  upon  a 
anlimptcy  sale,  and  resell  it  to  defendant  for 
the  price  paid  plus  the  amount  of  an  attorney's 
fee  paid  in  attempting  to  collect  a  debt  against 
defendant,  the  burden  of  showing  that  the  trust 
to  resell  the  property  was  different  from  that 
shown  by  the  notes  and  mortgage  was  upon  de- 
fendant 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  S  60;    Dec  Dig.  {  41.*] 

6.  Continuance  (|  20*)— Obottndb— Absence 

OF  AlTOBNET. 

Where  defendant  had  three  attorneys,  and 
the  procnring  of  certain  material  testimony  did 
not  require  the  personal  attendance  of  one  of 
them,  his  al>sence  was  not  ground  for  a  con- 
tinuance on  the  ground  that  it  prevented  defend- 
ant from  procuring  such   testimony. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  {  57 ;  Dec.  Dig.  |  20.*] 

Appeal  from  Circuit  Court,  Mercer  County. 

"Not  to  be  officially  reported." 

Action  by  the  Lexington  Banking  &  Trust 
Company  against  Samuel  Forsythe  and  oth- 
ers. From  a  Judgment  for  plaintiff,  defend- 
ants apipeal.   Affirmed. 

Fox  &  Jackson  and  T.  H.  Hardin,  for  ap- 
pellants. E.  L  Hutchinson  and  E.  E.  Gal- 
tber,  for  appellee. 

BARKER,  J.  The  appellee,  the  Lexington 
Banking  &  Trust  Company,  Is  tlie  successor 
of  the  National  Exchange  Bank  of  Lexington, 
Ky.,  and  as  such  successor  became  entitled  to 
all  of  Its  assets,  including  the  choses  in  ac- 
tion iuTolved  herein.  On  the  21st  day  of 
October,  1908,  it  ffied  in  the  Mercer  circuit 
court  its  petition  seeking  Judgment  against 
appellant  Samuel  Forsythe  on  two  notes,  one 
for  $30,000,  subject  to  certain  credits  set  ont 
in  the  petition,  and  the  other  for  $8,206.92, 
with  interest  at  6  per  cent  from  March  1, 
1907,  until  paid,  subject  to  certain  credits 
therein  set  out;  and  for  the  enforcement  of 
a  mortgage  lien,  given  to  secure  the  notes,  up- 
on a  farm  in  Mercer  county,  Ky.,  belonging  to 
the  appellant,  containing  511  acres.  On  Feb- 
ruary S,  1909,  the  appellant  filed  an  answer, 
which  he  also  styled  counterclaim  and  set-off, 
in  which  be  admitted  the  execution  and  de- 
livery ot  the  notes  and  mortgage  as  described 
In  the  petition,  but  alleged,  first,  that  by  mis- 
take there  was  included  in  the  original  notes. 


of  which  those  sued  on  were  renewals,  the 
sum  of  $700  which'  he  did  not  owe,  and  that 
the  debt  sued  on  was  subject  to  a  credit  of 
$611  which  the  plaintiff  bad  failed  to  give 
him. 

The  transaction  out  of  which  the  present 
litigation  grew  was  as  follows:  The  firm  For- 
sythe &  Curry,  of  which  appellant  was  a 
partner,  was  Indebted  to  appellee's  predeces- 
sor, the  National  Exchange  Bank,  In  the  sum 
of  $5,000.  The  firm  became  insolvent,  and  on 
their  own  petition  were  adjudged  bankrupts. 
Among  the  assets  of  the  bankrupts  was  the 
farm  in  question,  which  belonged  to  appellant 
Forsythe.  This  farm  was  to  be  sold  In  the 
bankruptcy  proceedings,  subject  to  the  con- 
tingent right  of  dower  of  Addle  L.  Forsythe, 
the  wife  of  appellant  Concerning  this  sale 
the  officers  of  the  bank  and  the  appellant  had 
an  agreement.  The  precise  terms  of  this, 
however,  constitute  the  first  issue  in  this  case, 
Appellant  alleges  that  the  agreement  was 
that,  If  the  bank  purchased  the  farm  at  the 
bankruptcy  sale.  It  was  to  resell  It  to  him  for 
the  amount  which  it  paid  at  the  sale,  plus 
the  sum  of  $5,000,  which  Forsythe  &  Curry 
owed  it,  with  all  accrued  Interest,  subject  to 
all  proper  credits,  including  whatever  divi- 
dend or  distribution  the  bank  received  in  the 
bankruptcy  proceedings  as  the  creditor  of  For- 
sythe &  Curry.  The  bank  contends  that  the 
agreement  was  that  if  it  purchased  the  farm 
at  the  coming  sale,  it  was  to  resell  it  to  For- 
sythe for  whatever  It  paid  for  it,  plus  Its 
debt  of  $5,000  with  accrued  Interest  and  all 
expenses  that  It  had  Incurred  in  enforcing  or 
trying  to  enforce  the  collection  of  its  claim 
from  Forsythe  &  Curry,  which  Included  an  at- 
torney's fee  to  the  bank's  lawyer  in  Harrods- 
bnrg,  Ky.,  where  the  proceedings  were  taken. 
Both  parties  agree  that  the  bank  purchased 
the  farm  at  the  bankruptcy  sale  for  the  sum 
of  $34,476.82;  that  after  this  purchase  the 
parties  In  Interest  met  and  calculated  the 
sum  due  according  to  the  agreement  for  the 
resale ;  that  this  was  ascertained  to  be  $40,- 
307.87,  being  the  amount  paid  by  the  bank  for 
the  farm  at  the  bankruptcy  sale,  plus  its 
debt  of  $5,000  and  accrued  interest,  and  Its 
expense  account  in  attempting  to  collect  its 
debt  of  $5,000  from  Forsythe  &  Curry.  In 
pursuance  of  its  contract  the  bank  then  sold 
the  fhrm  to  the  former  owner,  the  appellant, 
for  $40,307.87,  for  which  he  executed  and  de- 
livered to  It  three  notes,  for  $13,436.95  each, 
payable  in  6,  12,  and  18  months,  respective- 
ly, from  date.  These  three  notes  are  the  orig- 
inals, of  which  the  notes  sued  on  are  renew- 
als. On  the  18th  day  of  March,  1909,  the 
bank  filed  a  reply.  In  which  it  controverted 
all  the  material  allegations  of  the  answer, 
thus  placing  in  Issue  the  defendant's  right  to 
a  credit  of  $700,  as  set  up  In  the  first  para- 
graph of  the  answer,  and  his  right  to  a  credit 
of  $611,  as  set  up  in  the  second  paragraph. 
After  making  these  denials,  the  bank  made 
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verieu  id  an  amrmauve  way  lae  iwo  claims 
for  credits  set  op  In  the  answer,  and  In  real- 
ity the  Issues  were  completed  when  this  plead- 
ing was  filed.  Subsequently,  In  May,  1909, 
the  defendant  filed  a  rejoinder  in  which  he  un- 
necessarily controverted  the  affirmative  mat- 
ter In  the  reply  above  mentioned. 

Although  the  burden  of  proving  this  right 
to  the  credits  claimed  was  upon  the  defend- 
ant, the  plaintiff  proceeded  to  prove  up  its 
claim  by  taking  the  depositions  of  Its  officers 
and  directors.  After  this  evidence  was  in,  the 
defendant  tendered  an  amended  answer,  pur- 
porting to  make  that  pleading  conform  to  the 
proof,  in  which  he  explains  that  there  had 
been  included  in  the  computation  of  $40,307.- 
87  an  attorney's  fee  of  |700  paid  to  one 
Roach  by  the  bank  as  a  fee  for  his  services 
in  trying  to  collect  the  $5,000  from  Forsythe 
&  Curry  prior  to  their  adjudication  as  bank- 
rupts. This  the  court  refused  to  allow  to  be 
filed.  This  ruling  we  think  was  correct. 
It  was  immaterial  under  what  head  the  $700 
was  Included.  The  answer  alleged  that  the 
sum  of  $700  was  Included  by  mistake,  and,  if 
this  was  true,  the  defendant  was  entitled  to 
that  credit  The  real  question  was:  Had  the 
sum  of  $700  been  Included  by  mistake  In  com- 
puting the  price  at  which  the  bank  was  to  sell 
the  farm  back  to  Forsythe?  And  to  establish 
the  affirmative  of  this  issue  the  burden  was 
on  the  defendant. 

We  cannot  subscribe  to  the  position  of  ap- 
pellant, .that  the  inclusion  of  the  attorney's 
fee  was  Illegal,  although  made  In  accordance 
with  the  agreement  between  the  parties  for 
the  resale.    It  must  be  borne  In  mind  that  the 
bank  had  a  right  to  buy  the  assets  of  the 
partnership  for  whatever  these  brought  at 
public  outcry.    It  was  under  no  obligation  to 
'  Forsythe,  In  the  absence  of  a  positive  agree- 
ment so  to  do,  to  resell  him  this  property  at 
any  price,  and  certainly  none  to  resell  It  to 
him  for  a  less  sum  than  It  was  worth.    It  had 
a  right  to  make  Itself  whole  If  It  could  by 
the   purchase.     The  appellant's   position   Is 
that  the  officers  of  the  bank  verbally  agreed 
to  sell  him  the  property,  and  In  this  way  a 
trust  was  established  enforceable  in  equity,  al- 
though the  transaction  was  verbal  and  in- 
volved the  sale  of  realty.     Now,  conceding 
that  the  appellant  had  a  right  to  establish 
this  verbal  trust  and  enforce  it,  he  Is  required 
to  enforce  the  trust  that  was  created.     He 
cannot  enforce  a  trust  which  he  thinks  ought' 
to  have  been  established.    He  must  either  en- 
force the  trust  actually  created,  or  he  must 
fall  entirely.     •  ppellant  cannot  say  that  this 
debt  Includes  ,, -Viry  because  it  includes  the 
attornej-'*  f^    QS  addition  to  the  debt  of  $5,- 
ruM  -i  «     /a  ^  A£»  the  sum  which  the  bank 
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a  I.  inai  price  or  noi  ax  au.  we  conciuae,  inen, 
that  the  bank  had  a  right  to  make  itself 
whole,  and  to  say  upon  what  terms  It  would 
resell  the  property,  if  at  all,  to  the  defoid- 
ant.  The  parties  met  and  reduced  their 
agreement  to  writing  by  the  execution  of  the 
notes  and  the  mortgage.  The  burden  of 
showing  that  the  trust  was  different  from 
that  shown  by  the  notes  and  mortgage  was 
upon  the  defendant ;  and,  he  having  failed  to 
In  any  way  establish  his  version  of  the  agree- 
ment, his  defense  on  that  point  fell  to  the 
ground. 

Appellant  contends  that  the  case  sboald 
have  been  continued  for  certain  reasons  which 
he  set  up  In  an  affidavit,  and  which  was  fally 
controverted  by  the  affidavits  of  the  officers 
of  the  bank.  The  court  on  the  issues  so  rais- 
ed found  the  facts  to  be  as  the  bank  officers 
testified.  This  was  a  pure  question  of  fact, 
and  we  have  no  doubt  the  trial  court  decided 
It  correctly. 

Appellant  also  Insists  that  the  case  should 
have  been  continued  In  order  to  enable  him 
to  prepare  for  trial,  saying  that  because  of 
the  absence  of  one  of  his  attorneys,  and  of 
bis  own  necessary  absence  from  the  state,  he 
was  prevented  from  introducing  the  evidence 
necessary  to  establish  his  claim  to  the  credit 
of  $611  alleged  in  the  answer.  The  establish- 
ment of  this  credit  was  by  the  record  of  the 
bankruptcy  proceedings  in  the  federal  court 
at  Frankfort,  Ky.  There  was  no  reason 
shown  why  that  could  not  have  been  done  long 
before  the  case  was  called  for  final  submis- 
sion. The  absence  of  Mr.  Fox  constituted  no 
ground  for  a  continuance.  The  defendant 
had  two  other  attorneys,  and  there  was  noth- 
ing 80  difficult  in  getting  the  proof  of  the 
payment  to  the  bank  of  $611  as  Its  pro  rata 
In  the  bankruptcy  proceedings  as  made  the 
personal  attendance  of  Mr.  Fox  necessary. 

The  Issues  having  been  completed  In  March, 
the  case  stood  ready  for  submission  at  the 
May  term  of  the  court  We  think  the  trial 
court  did  not  err  In  refusing  to  contlnne  the 
case,  or  in  giving  Judgment  for  appellee  as 
prayed  for  in  the  petition  subject  to  admitted 
credits. 

Judgment  affirmed. 


ARNBTT  v.  OARDWELLt  Police  Judge. 
(Court  of  Appeals  of  Kentucky.    Oct  20^  1909.) 

1.    COUBTS     (g    480*)— CONFLICTINO     JOXISDIC- 
TION. 

Civ.  Code  Prac.  {  284,  provides  that  no  ia- 
innction  shall  be  granted  to  stay  the  pioceed- 
ing  on  a  Judgment  of  a  justice  of  the  peace  or 
of  a  county  court  if  the  valae  of  the  matter  in 
dispute  does  not  exceed  $25.  Section  285  pro- 
vides that  an  injunction  to  stay  proceedings  oo 
a  judgment  must  be  brought  in  tiSe  coort  where 
the  Judgment  was  rendered.     A  judgment  wu 
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recovered  against  plaintiff  in  the  police  conrt, 
whicli  be  Bought  to  enjoin,  on  the  eroand  that 
the  ordinance  under  which  the  Judgment  wai 
recovered  waa  invalid.  Bel4  that,  in  a  suit  the 
main  purpose  of  which  waa  to  have  an  oidi- 
Dance  declared  invalid,  and  the  injanction  pray- 
ed for  was  only  incidental  to  the  main  relief 
aaked,  sections  284  and  285  have  no  application, 
and  tliat  the  circuit  court  had  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  §  480.*] 

2.   MUNICTPAL    C0BF0BATI0N8    (|    594*)— OBDI- 

HANOEs— Void  fob  Uncebtaintt. 

Whiie  a  town  ordinance  which  prescribes  a 
penalty  for  its  violation  may  leave  a  margin  for 
the  discretion  of  the  court  so  that  the  fine  or 
imprisonment  imposed  m^y  be  graded  In  pro- 
portion to  the  aggravation  of  the  circumstances, 
It  Is  void  for  uncertainty,  where  it  onl^  pre- 
scribes for  a  minimum,  and  not  for  a  maximum, 
penalty. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1318;  Dec.  Dig.  $ 
6»4.»] 

Appeal  from  Circuit  Court,  Breathitt  Coun- 
ty. 

"To  be  offidally  reported." 

Salt  by  Joseph  D.  Amett  against  T.  P. 
Cardwell,  Jr.,  Police  Judge,  to  have  an  ordi- 
nance adjudged  invalid,  and  to  enjoin  the 
collection  of  a  replevin  bond.  From  an  order 
denying  relief,  plalntlft  appeals.  Reversed 
and  remanded. 

O.  W.  Fleenor  and  E.  C.  Holliday,  for  ap- 
pellant   W.  S.  Hogg,  for  appellee. 

CLAY,  C.  The  board  of  trustees  of  the 
town  of  Jackson,  Ey.,  enacted  the  following 
ordinance:  "Be  It  ordained  by  the  board  of 
trustees  of  the  town  of  Jackson,  Ky.,  as  fol- 
lows: That  it  shall  be  unlawful  for  any 
person  to  sell  within  the  coriwrate  limits  of 
the  town  of  Jackson,  Ky.,  any  drink  known 
as  Malt  Meade  or  Beerlne,  and  any  person 
violating  this  ordinance  shall,  upon  convic- 
tion, be  fined  not  less  than  ten  ($10.00)  dollars 
for  each  offense,  and  each  sale  shall  con- 
stitute a  separate  offense.  This  ordinance 
shall  take  effect  from  and  after  its  publica- 
tion. [Signed]  R.  T.  Davis,  Chairman.  M.  S. 
Craln,  Clerk."  Thereafter  six  warrants  were 
issued  against  Joseph  D.  Amett,  charging 
him  with  violation  of  the  above  ordinance. 
He  was  tried  before  appellee,  T.  P.  Card- 
well,  Jr.,  police  judge  of  Jackson,  and  fined 
$10  and  costs  for  each  offense,  the  costs 
amounting  to  $6.  Thereafter  appellee  re- 
plevied the  fines  and  costs,  amounting  to  $98, 
aU  of  which  were  put  in  a  single  replevin 
bond.  Appellant  instituted  this  action  against 
appellee,  T.  P.  Cardwell,  Jr.,  police  judge  of 
Jackson,  Ey.,  and  the  town  of  Jackson,  to 
have  the  aforesaid  ordinance  adjudged  in- 
valid, and  to  enjoin  the  collection  of  the 
replevin  bond.  The  lower  court  denied  the 
relief  prayed  for;  hence  this  appeal. 

Appellee  took  the  position  below  that  appel- 
lant's application  for  injunction  should  have 
been  made  in  the  police  court,  as  that  court 
rendered  the  judgment     He  also  contended 


that  even  the  police  court  had  no  jurisdic- 
tion, as  the  amount  in  controversy  did  not 
exceed  $2S.  See  sections  284  and  286  of  the 
Civil  Code  of  Practice.  The  circuit  court 
agreed  with  appellee.  Our  conclusion,  how- 
ever, is  that  sections  284  and  286  have  no 
application  to  a  case  like  this.  Here  the 
main  purpose  of  the  suit  is  to  have  declared 
invalid  the  ordinance  in  question.  The  in- 
jnnctlon  prayed  for  is  incidental  only  to  the 
relief  asked.  This  distinction  was  made  by 
this  court  in  i^e  case  of  Boyd  et  al.  v.  Board 
of  Council  of  the  City  of  Frankfort,  117  Ey. 
199,  77  S.  W.  669,  25  Ky.  Law  Rep.  1811, 
Moody  v.  City  of  Williamsburg,  etc.,  121  Ky. 
92,  88  S.  W.  1075,  28  Ky.  Law  Rep.  60,  and 
Combs  V.  Sewell,  etc.,  59  B.  W.  52C,  22  Ey 
Law  Rep.  1026. 

The  next  question  Is:  Is  the  ordinance 
void?  It  will  be  observed  that  the  ordinance 
provides  a  minimum  penalty,  but  not  a  max- 
imum penalty.  In  ordinances  and  by-laws 
the  penalty  must  be  certain.  The  old  Eng- 
lish rule  was  that  the  precise  amount  should 
be  fixed.  This  rule  was  followed  In  New  Jer- 
sey. State  V.  Zeigler,  32  N.  J.  Law,  262. 
North  Carolina  holds  to  the  same  doctrine. 
State  V.  Worth,  95  N.  C.  615.  For  a  while 
Alabama  bad  the  same  rule.  Mobile  v. 
YuUle,  3  Ala.  137.  86  Am.  Dec.  441.  The  lat- 
ter case  was  afterwards  overruled.  Hunts- 
ville  V.  Phelps,  27  Ala.  55.  According  to  the 
decided  weight  of  authority,  it  is  prc^r  for 
penal  ordinances  to  leave  a  margin  for  the 
discretion  of  the  conrt,  so  that  the  fine  or 
imprisonment  Imposed  may  be  graded  in 
some  proportion  to  the  aggravation  of  the 
circumstances.  Thus  the  ordinance  may  pro- 
vide that  the  fine  shall  not  be  less  than  a 
named  sum,  nor  greater  than  a  specified 
amount;  or  that  the  Imprisonment  shall 
not  be  less  than  a  specified  time,  nor  greater 
than  a  time  named ;  or  that  the  fine  shall 
not  exceed  a  named  sum,  or  the  imprison- 
ment extend  beyond  a  specified  time.  Mc- 
Quillen  on  Municipal  Ordinances,  |  175.  The 
ordinance  in  question  does  not  conform  to 
the  general  rule.  While  it  prescribes  a  min- 
imum fine.  It  does  not  fix  a  maximum,  thus 
leaving  to  the  court  the.power  to  impose  any 
fine  in  excess  of  $10.  The  ordinance  Is  there- 
fore void  for  uncertainty.  It  follows  that  ap- 
pellant is  entitled  to  the  relief  prayed  for. 

We  deem  It  unnecessary  to  pass  upon  the 
other  questions  raised. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


LOUISVILLE  &  N.  B.  CO.  v.  GORMLET. 

(Court  of  Appeals  of  Eentucky.    Oct  21,  1909.) 

1.  Carbiebs  (t  210*)— Cabbiaok  of  Stock— 
Ikjubies  in  Unloading — Nequoencb. 
If  a  carrier's  agent  ordered  plaintiff  to  un- 
load a  horse  at  a  place  where  no  proper  faicili- 
ties  were  provided  for  unloading,  it  was  im- 
material, upon  plaintiff's  right  to  recover  for  in- 


•For  otiier  CMes  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  IMT  to  data,  k  Reporter  Indexes 


Digitized  by 


Google 


uent.  uig.  t  W24 ;   uec  Uig.  i  ZIU.'J 

2.  At>PEAI.  AND  E^BOB  (§  1201*)— AMKNDUENT 

—Time  Offebbo. 

Where  an  action  was  began  in  1907,  and 
the  mandate  directing  a  reversal  on  appeal  was 
issued  June  18,  1908,  and  on  October  29th  the 
case  was  set  for  retrial  on  February  10th  next, 
but  was  not  called  for  trial  until  February  22, 
1909,  there  was  no  abuse  of  discretion  in  deny- 
ing amendment  to  the  answer  alleging  contribu- 
tor; negligence,  offered  on  the  latter  date;  no 
reason  appearing  why  defendant  did  not  offer 
the  amendment  sooner. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4679;   Dec  Dig.  i  1201.*] 

3.  Cabbiebs  ({  228*)  —  Shifuent  of  IiIVE 
Stock— Dam  A  o  es. 

In  an  action  against  a  railroad  company 
for  damages  for  injuries  to  a  horse  in  unloading 
it,  evidence  held  to  sustain  a  verdict  for  plain- 
tiff for  $2,000. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  960;   Dec.  Dig.  S  228.*] 

Appeal  from  Circuit  Court,  Madison 
County. 

"Not  to  be  oflBcially  reported." 

Action  by  W.  C.  Gormley  against  the 
I.oulsvUle  &  Nashville  Railroad  Company. 
From  a  Judgment  tor  plaintiff,  defendant 
appeals.     Affirmed. 

John  T.  Shelby,  Jas.  J.  Donobue,  Chas.  H. 
Moorman,  and  Benjamin  D.  Warfleld,  for 
appellant  Smith  &  Smltb  and  A.  B.  Bur- 
nam  &  Son,  for  appellee. 


CLAY,  O.  This  Is  the  second  appeal  of 
this  case.  The  opinion  on  the  former  appeal 
may  be  found  In  109  S.  W.  346,  33  Ky.  Law- 
Rep.  188.  This  opinion  was  afterwards  ex- 
tended, and  the  extension  may  be  found  In 
111  S.  W.  289,  33  Ky.  Law  Rep.  802.  The 
circumstances  under  which  the  cause  of  ac- 
tion arose  were  fully  set  out  In  the  former 
opinion.  It  win  be  unnecessary,  therefore, 
to  detail  them  again.  On  tbe  former  appeal 
this  court  held  that  the  whole  case,  so  far 
as  appellant's  negligence  was  concerned, 
turned  on  the  point  as  to  whether  or  not 
appellee  voluntarily  undertook  to  unload 
tbe  horse  from  the  car  at  Coal  Creek,  or 
whether  he  did  so  under  the  order  and  di- 
rection of  appellant.  Upon  the  return  of 
the  case  it  was  again  tried,  and  a  verdict 
rendered  for  the  second  time  against  appel- 
lant for  the  sum  of  $2,000,  and  the  railroad 
company  again  appeals. 

Wb  deem  It  unnecessary  to  go  Into  any  ex- 
tended   discussion    of    the    question    as    to 
whether  or  not  there  was  a  variance  be- 
tween tbe  proof  and  the  cause  of  action  al- 
leged.    It  is  Jn,  material  whether  appellant 
undertook  by  ^jje  contract  of  shipment  to 
ship   the  liotg^    ^o   Harrlman,  Tenn.,  or  to 
Coal  Creek,  If  \^   a  matter  of  fact  Its  agent 
ordered  app^^^  ^^j-n  unload  the  horse  at  Coal 
•for  other  mIN.    v 


file  an  amended  answer  pleading  contribu- 
tory negligence  on  the  i»rt  of  appellee's  at- 
tendant In  charge  of  the  horse.    The  acci- 
dent to  the  horse  took  place  In  the  year 
1906.    This  acUon  was  orlghially  instituted 
early  In  the  year  1907.    It  was  tried  by  the 
circuit  court  of  Madison  county,  and  Judg- 
ment rendered  in  favor  of  appellee  for  the 
sum   of  $2,000.     It  was  then  appealed  to 
this  court    The  appeal  was  filed  December 
14,  1907.    Tbe  mandate  directing  a  reversal 
was  Issued  June   18^   1908.     The  amended 
pleading  was  not  offered  to  be  filed  betwecsi 
that  time  and  the  next  February  term  of 
the  court    On  the  29th  day  of  October,  190S, 
the  case  was  assigned  for  trial  on  the  10th 
day  of  tbe  next  February  term  of  the  court 
On  the  8th  day  of  February  the  case  was  re- 
assigned to  tbe  19th  day  of  that  term.    The 
case  was  called  for  trial  on  February  22, 
1909.     It  was  then  that  the  amended  an- 
swer was  offered,  and  the  court  refused  to 
permit  It  to  be  filed.    The  facts  of  the  case 
were  all  brought  out  on  the  former  trial, 
and    were    within    appellant's    knowledge. 
Had  It  offered  the  amended  answer  upon 
the  filing  of  the  mandate,  or  within  a  rea- 
sonable time  before  the  calling  of  the  case, 
this  would  have  given  appellee  full  oppor- 
tunity to  prepare  the  case  with  reference 
to  the  issue  made  In  the  amended  answer. 
Appellant  has  shown  no  reason  for  not  fil- 
ing tbe  amended  answer  sooner.     Having 
failed  to  file  it  until  the  case  was  called  for 
trial,  we  are  of  opinion  that  the  court  did 
not  abuse  its  discretion  in  refusing  to  permit 
it  to  be  filed. 

With  this  issue  out  of  the  case,  the  In- 
structions of  the  trial  court  conformed  to. 
and  were  authorized  by,  our  former  opinion. 
There  was  a  sharp  issue  of  fact  as  to 
whether  or  not  appellant's  apent  offered  to 
tbe  man  in  charge  of  the  horse  to  return  the 
car  with  the  horse  In  it  to  Jelllco,  and  as 
to  whether  or  not  the  man  In  charge  of  tbe 
horse  declined  that  offer.  There  was  also  a 
sharp  Issue  as  to  whether  the  man  In  charge 
of  the  horse  was  ordered  by  the  agent  to 
unload  the  horse  from  the  car  at  Coal  Creek, 
or  undertook  of  his  own  volition,  and  with- 
out an  order  from  appellant's  station  agent 
to  unload  the  horse.  Upon  this  point  we  are 
unable  to  say  that  the  finding  of  the  Jury 
was  flagrantly  against  the  evidence. 

The  point  is  also  made  that  the  verdict 
was  excessive.  Upon  this  Issue  several  wit- 
nesses testified  that  the  horse  in  question 
prior  to  tbe  time  of  the  Injury  was  one  of 
the  most  valuable  green  trotters  in  Ken- 
tucky; that  since  tbe  Injury  lie  has  been 
valueless  for  racing  purposes.  On  the  con-  • 
trary,  it  was  shown  by  appellant  that  the 
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borse  after  tbe  Injury  showed  a  pretty  fast 
.  gait  In  several  races.  WliUe  this  evidence 
tends  to  show  that  the  horse  was  still  valu- 
able for  racing  purposes,  It  Is  not  conclusive 
that  the  horse.  If  not  Injured,  would  not 
have  been  far  more  valuable.  In  view  of 
the  evidence  of  several  reputable  gentlemen, 
who  were  acquainted  with  the  horse  and  his 
.  performances,  and  with  the  Injury  he  re- 
ceived, to  the  effect  that  the  Injury  at  least 
rendered  him  far  less  valuable  for  racing 
purposes,  and  In  view  of  the  finding  of  two 
Juries  fixing  appellee's  damages  for  the  In- 
jury at  $2,000,  we  are  not  disposed  to  dis- 
turb the  verdict  on  the  ground  that  it  Is  ex- 
cessive. 

Judgment  affirmed. 


WIMJAMSON  et   al.   v.   MAYNARD   et  al. 
<Coart  of  Appeals  of  Kentucky.    Oct.  20,  1909.) 

1.  Wills  (|  3&1*)— Pbobatb— Appeai,  —  Timk 

or  Taking  Proceedings. 

Ky.  St.  1909,  f  4850  (Russell's  St.  {  3976), 
limits  the  time  to  appeal  from  a  judgment  of  the 
circuit  court  probating  a  will  to  one  year. 
Held  tiiat,  if  an  appellant  from  such  a  judgment 
was  unavoidably  delayed  in  preparing  his  tran- 
-script,  he  should,  within  the  ;^ear,  apply  to  the 
appellate  court  for  an  extension  of  the  time  to 
■file  tlie  tianscript,  as  prescribed  under  Civ.  Code 
Prac.  SS  738,  740,  758,  and  that,  on  failure  to 
do  so,  the  appeal  may  be  dismissed  if  not  taken 
within  tbe  prescribed  time. 

[£kl.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  828,  829;  Dec.  Dig.  {  364.*] 

2:  Wills  (8  371%*)— Pbobate— Appeal— Dis- 
missal—Time  OF  Taking  Proceedings. 
That  the  limitation  of  one  year  prescribed 
by  Ky.  St.  1900,  §  4850  (Russell's  St.  §  3976), 
for  taking  an  appeal  from  a  judgment  of  the  cir- 
-cnit  court  probating  a  will,  has  expired,  may  be 
raised  by  motion  upon  a  proper  plea  made  at  or 
before  the  time  the  case  is  submitted  on  the 
merits. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  {  3711^.*] 
Appeal  from  Circuit  Court,  Pike  County. 
"To  be  officially  reported." 
Action  by   B.   F.  Williamson  and  others 
against  W.  H.  Maynard  and  others.     Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Appeal  dismissed. 

S.  M.  Cecil,  W.  H.  Flannery,  J.  F.  Butler, 
Jas.  M.  Roberson,  Hager  &  Stewart,  and  W. 
S.  Harklns,  for  appellants.  N.  J.  Auzler, 
York  &  Johnson,  and  F.  W.  Stowers,  for 
appellees. 

O'REAR,  J.  This  is  an  appeal  from  tbe 
judgment  of  the  Pike  circuit  court,  finding 
the  paper  In  contest  to  be  the  last  will  of  C. 
W.  Williamson.  The  final  judgment  be- 
-came  effective  in  October  of  1907.  This  ap- 
peal was  prosecuted  January  25,  1909.  Ap- 
pellees have  Interposed  and  rely  upon  the 
plea  of  limitation  of  one  year  in  such  cases. 
In  avoidance  of  tbe  plea  appellants  assert 
that  parts  of  the  record  were  lost,  and  that 


because  of  that  fact  and  other  unavoidable 
casualty  they  were  not  able  to  have  tbe  tran- 
script of  the  record  filed  in  this  court  within 
one  year  from  the  time  the  final  Judgment 
was  entered. 

Section  4850,  Ky.  St  (Russell's  St  S  3976), 
limits  to  one  year  the  period  within  which 
appeals  may  be  prosecuted  to  this  court  from 
judgments  of  the  circuit  court  probating 
wills.  If  some  casualty  delayed  the  appel- 
lants In  having  the  transcripts  prepared  with- 
in that  time,  they  should,  during  that  year, 
and  while  this  court  still  had  jurisdiction  of 
the  matter,  have  applied  to  this  court  for  an 
extension  of  the  time  within  which  to  have 
filed  the  transcript  Sections  738,  740,  758, 
Civ.  Code  Prac;  Hemsteln  v.  Depue,  65  S. 
W.  805,  23  Ky.  Law  Rep.  1498;  Bush  v.  Lisle, 
86  Ky.  504,  6  S.  W.  330,  9  Ky.  Law  Rep.  667, 

It  was  held  by  this  court  In  the  case  of 
Duff  V.  Duff,  103  Ky.  848,  45  S.  W.  102,  20 
Ky.  Law  Rep.  52,  that  the  statutory  bar  of 
one  year  In  will  cases  may  be  available  to 
the  appellee  by  motion  based  upon  proper 
plea,  and  made  at  or  before  the  case  is  sub- 
mitted on  the  merits.  Such  was  the  practice 
in  this  case,  and  the  court  has  no  option  but 
to  sustain  the  plea  and  motion. 

Appeal  dismissed. 


COMMONWEALTH  v.  FERGUSON. 
(Court  of  Appeals  of  Kentucky.    Oct  15,  1909.) 

1.  False  Pretenses  (J  38»)— Iwdictment. 

Under  Ky.  St  19«9,  S  1208  (Russell's  St  { 
3474),  making  criminal  the  obtaining  of  money, 
property,  or  other  thing  by  false  pretense,  it  is 
not  necessary  that  the  indictment  charge  that 
the  person  to  whom  the  false  pretense  was  made 
sustained  any  loss,  and  an  indictment  charging 
defendant  with  obtaining  money  by  falsely  rep- 
resenting that  he  was  of  age,  ana  thereby  In- 
ducing the  prosecuting  witnesses  to  purchase 
land  of  him,  was  not  defective,  though  impliedly 
admitting  that  the  witnesses  afterwards  obtain- 
ed a  good  title  to  the  land. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  8  48;   Dec.  Dig.  §  36.*] 

2.  False  Pketenses  (§  7*)— Infants— Repre- 
sentation AS  TO  Age. 

Under  Ky.  St  1900,  {  1208  (Russell's  St  { 
3474),  making  criminal  the  obtaining  of  money, 
property,  or  other  thing  by  false  pretenses,  a 
statement  by  a  minor  that  he  is  of  age  is  a 
false  statement  if  made  to  induce  another  to 
enter  into  a  contract  tliat  he  would  not  have 
otherwise  entered  into,  and  the  one  to  whom  the 
statement  is  made  is  Induced  to,  and  does,  part 
with  his  money  or  property  on  the  faith  of  it. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec  Dig.  {  7.*] 

Appeal  from  Circuit  Coart  Morgan  County. 

"To  be  officially  reported." 

Ambrose  Ferguson  was  Indicted  for  ob- 
taining money  by  false  pretenses.  From  a 
judgment  sustaining  a  demurrer  to  the  In- 
dictment the  Commonwealth  appeals.  Re- 
versed. 
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Jas.  Breathitt,  Atty.  Gen.,  Tom  B.  McGreg- 
or, Asst.  Atty.  Gen.,  and  John  W.  Waugh, 
for  the  Commonwealth.  S.  M.  Nickell  and 
A.  N.  Cisco,  for  appellee. 

CARROLL,  J.  The  only  question  In  this 
case  Is  whether  or  not  the  lower  court  ruled 
correctly  In  sustaining  a  demurrer  to  the 
following  Indictment:  "The  grand  Jury  of 
Morgan  county,  in  the  name  and  by  the  au- 
thority of  the  commonwealth  of  Kentucky, 
accuse  Ambrose  Ferguson  of  the  crime  of 
obtaining  money  by  false  pretense,  commit- 
ted as  follows:  The  said  defendant,  Am- 
brose Ferguson,  on  the  23d  day  of  March, 
1908,  in  the  county  and  circuit  aforesaid, 
did  unlawfully,  willfully,  and  feloniously, 
and  by  falsely  representing  and  pretending  to 
K.  S.  Lyklns  and  S.  M.  Freese  that  be,  the 
said  Ferguson,  was  21  years  of  age  on  the 
26th  day  of  March,  1904,  and  able  to  con- 
tract for  himself,  and  did  thereby  induce 
and  procure  the  said  Lyklns  to  purchase  and 
take  conveyance  from  him  (Ferguson)  of  a 
certain  tract  of  land  in  Morgan  county,  Ky., 
and  to  pay  him  therefor  the  sum  of  $2,400, 
when  in  truth  and  in  fact  he  was  under  21 
years  of  age  at  that  time,  and  he  well  knew 
same,  and  said  statements  and  representa- 
tions when  so  made  by  him  were  false  and 
fraudulent,  and  known  to  him  to  be  false  at 
the  time,  and  were  made  by  him  with  the  In- 
tention of  defrauding  the  said  Lykins  and 
Freese,  and  that  they  did  not  get  said  land 
under  the  said  conveyance,  but  were  induced 
and  did  pay  to  the  said  Ferguson  the  sum 
of  $2,400  believing  and,  by  reason  of  said 
statements,  not  knowing  the  same  to  be 
false,  against  the  peace  and  dignity  of  the 
commonwealth  of  Kentucky."  We  are  not 
accurately  advised  as  to  the  grounds  upon 
which  the'  demurrer  was  sustained.  It  may 
have  been  because  the  indictment  failed  to 
charge  that  Lykins  and  Freese  suftered  any 
loss  by  reason  of  the  fraudulent  representa- 
tions made  to  them  by  Ferguson,  or  upon  the 
ground  that  a  false  statement  made  by  an 
Infant  as  to  his  age  does  not  come  within 
the  statute.  But,  whatever  the  reason  that 
influenced  the  lower  court,  his  ruling  was 
erroneous,  as  in  our  opinion  the  indictment 
was  sufllclent 

It  will  be  observed  that  the  Indictment 
charges  that  Lykins  and  Freese  did  not  get 
the  land  under  the  conveyance  made  to  them 
by  Ferguson  at  the  time  they  paid  the  $2,- 
400,  but  impliedly  admits  that  they  after- 
wards obtained  a  good  title  to  the  land,  and  so 
we  will  assume  that  they  did  not  sufTer  any 
loss.  It  is  not  necessary  that  an  indictment 
for  false  pretense  shall  charge  that  the  per- 
son to  whom  the  false  pretense  was  made 
sustained  any  loss.  Section  1208  of  the  Ken- 
tucky Statutes  (Russell's  St.  {  3474),  describ- 
ing the  crime  of  obtaining  money  or  property 
by  false  pretenses,  reads  as  follows:  "If 
any  person  by  any  false  pretense,  statement 
or  token,  with  intention  to  commit  a  fraud. 


obtain  from  another  money,  property  or  oth- 
er thing  which  may  be  the  subject  of  lar- 
ceny, or  if  he  obtain  by  any  false  pretense, 
statement  or  token,  with  like  intention,  the 
signature  of  another  to  a  writing,  the  false 
making  whereof  would  be  forgery,  he  sball 
be  confined  In  the  penitentiary  not  less  tban. 
one  nor  more  than  five  years."  Under  ttats 
statute  it  is  the  obtentlon  by  fraudulent  pre- 
tenses of  money  or  •  property  that  may  be 
the  subject  of  larceny  that  constitutes  the 
offense.  When  the  owner  is  induced  to,  and 
does,  part  with  his  property  by  reason  of  the 
false  and  fraudulent  statement  or  pretense, 
the  offense  in  this  particular  is  completed. 
It  is  wholly  immaterial  whether  be  actually 
or  ultimately  suffers  a  loss  or  not.  If  he 
should  regain  his  property,  or  the  person  ob- 
taining it  or  another  should  fully  compen- 
sate him,  it  would  not  lessen  the  offense,  or 
prevent  the  commonwealth  from  prosecuting 
and  convicting  the  offender. 

Although  this  precise  question  has  not,  so 
far  aa  our  investigation  goes,  been  hereto- 
fore passed  upon  by  this  court.  It  has  often 
been  considered  by  courts  of  lost  resort  In 
other  jurisdictions,  and  the  rulings  are  en- 
tirely uniform.  Thus,  in  People  v,  Genung, 
11  Wend.  (N.  T.)  18,  25  Am.  Dec.  594,  Gen- 
ung by  false  pretenses  procured  Conly  to 
sign  a  note.  In  passing  upon  an  objection 
to  the  Indictment  similar  to  the  one  made  in 
this  case  the  court  said:  "It  was  suggested 
upon  the  argument  that  the  Indictment  was 
bad  in  not  charging  loss  or  prejudice  to 
have  been  sustained  by  Conly.  •  •  •  The 
offense  is  complete  when  the  signature  is 
obtained  by  false  pretenses  with  the  Intent 
to  cheat  or  defraud  another.  It  is  not  es- 
sential to  the  offense  that  actual  loss  or  In- 
Jury  should  be  sustained."  In  Common- 
wealth V.  Goe,  115  Mass.  481,  In  considering 
a  prosecution  for  obtaining  money  and  prop- 
erty under  falsa  pretenses  under  a  statute 
substantially  like  ours,  the  court  said:  "The 
offense  consists  in  obtaining  property  of  an- 
other by  false  pretenses.  The  Intent  to  de- 
fraud Is  the  intent,  by  the  use  of  false  means, 
to  Induce  another  to  part  with  his  posses- 
sion and  confide  it  to  the  defendant,  when 
he  would  not  otherwise  have  done  so.  Nei- 
ther the  promise  to  repay,  nor  the  intention 
to  do  so,  will  deprive  the  false  and  fraudu- 
lent act  in  obtaining  it  of  its  criminality. 
The  offense  is  complete  when  the  money  or 
property  has  been  obtained  by  such  means, 
and  would  not  be  purged  by  subsequent  res- 
toration or  repayment"  In  People  v.  Bry- 
ant, 119  Cal.  696,  61  Pac.  980,  in  disposing 
of  a  similar  question,  the  court  said:  "If 
a  person  is  induced  to  part  with  his  property 
by  reason  of  fraudulent  pretenses  and  mis- 
representations, be  Is  thereby  defrauded  of 
the  property  so  parted  with,  even  though  he 
may  eventually  make  himself  whole  in  some 
manner  not  then  contemplated.  It  la  not 
necessary  to  show  that  the  property  has 
been  absolutely  lost  to  him  in  order  to  sua- 
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TenBes  ana  representations,  ana  tne  onense 
Is  complete  when  hj  means  of  such  false 
pretenses  the  fraud  thereby  Intended  is  con- 
summated by  obtaining  possession  of  the 
property  sought,  •  •  •  notwithstanding 
the  defrauded  party  may  recover  the  value 
of  the  property  In  a  civil  action  against 
him."  And  so  In  the  case  of  People  v. 
Cook,  41  Hun  (N.  T.)  67,  the  conrt  said: 
"In  the  case  at  bar  the  representations,  al- 
leged to  have  been  made  with  Intent  to  cheat 
and  defraud  the  party  who  was  thereby  in- 
duced to  part  with  his  money,  were  that  the 
note  presented  ^was  made  by  a  particular 
person,  when  in  fact  it  was  not,  but  was 
made  by  another  having  the  same  name. 
The  obtaining  money  by  such  means  was 
clearly  within  the  statute,  and  the  indict- 
ment contains  all  the  elements  of  crime  re- 
quired by  Its  provisions,  although  there  is  no 
allegation  that  the  maker  of  the  note  was 
less  responsible  than  the  person  represented 
as  the  maker.  •  •  •  xhe  purpose  of  the 
statute  Is  to  protect  against  imposition,  and 
not  to  permit  guilt  to  depend  upon  the  uncer- 
tainty of  the  determination  of  the  question 
whether  any  pecuniary  injury  necessarily 
resulted  In  some  view  which  might  be  tak- 
en of  the  situation."  Likewise,  In  Lowe  v. 
State,  111  Ga.  650,  36  S.  E.  856,  it  is  said: 
"The  crime,  then,  was  certainly  complete 
when  the  accused  failed  to  pay  for  the  goods 
after  the  prosecutor  had  become  aware  of 
his  misrepresentations,  and  demanded  pay- 
ment of  him.  *  •  •  The  fact  that  he 
afterwards  settled  with  the  accused  for  the 
value  of  the  goods  is  not  pretended  as  a  set- 
tlement of  the  crime  that  had  been  commit- 
ted, even  If  the  parties  had  authority  to  set- 
tle snch  a  crime;  but  it  must  be  construed 
simply  as  a  settlement  of  a  civil  liability, 
one,  who -for  the  purpose  of  deceiving  an- 
other and  obtaining  credit,  makes  a  false 
and  trandulent  representation  to  the  efTect 
that  he  has  purchased  and  has  become  the 
owner  of  valuable  property,  and  who  In  thi- 
manner  defrauds  the  person  to  whom  the 
representation  Is  made  of  money  or  other 
thing  of  value,  Is  guilty  of  being  a  cheat  and 
swindler;  and  a  settlement  between  such 
wrongdoer  and  the  person  defrauded,  made 
after  the  commission  of  the  oflTense,  and  the 
arrest  of  the  former  upon  a  warrant  charg- 
ing him  therewith,  constitutes  no  bar  to  his 
conviction  thereof  upon  an  indictment  subse- 
quently returned.  As  well  might  it  be  said 
that  one  guilty  of  larceny  could  escape  pros- 
ecution by  returning  the  stolen  goods  after 
being  arrested  for  the  offense."  In  Common- 
wealth V.  Schwartz,  92  Ky.  610,  18  S.  W. 
776,  18  Ky.  Law  Rep.  929,  36  Am.  St.  Rep. 
609,  It  was  ruled  that  If  a  person  obtains  a 
loan  of  money  from  another  by  false  pre- 
tense of  an    existing  fact,  although  he  In- 


Dy  a  person  tnat  he  is  over  zi  years  or  age, 
when  in  fact,  as  he  well  knows,  he  is  not,  1b 
a  false  statement  within  the  meaning  of  the 
statute,  if  It  be  made  for  the  fraudulent  pur- 
pose of  inducing  a  person  to  enter  into  a 
contract  or  engagement  that  he  would  not 
have  entered  into  If  he  had,  known  that  the 
person  was  an  Infant,  and  the  person  to 
whom  the  statement  is  made  Is  induced  to, 
and  does,  part  with  his  money  or  property 
on  the  faith  of  It  An  Infant's  contract  Is 
voidable  at  his  election.  Generally  speaking, 
he  may  or  may  not  perform  It.  Persons  who 
deal  with  an  Infant  may  or  may  not  suffer 
loss,  depending  upon  the  election  of  the  In- 
fant to  perform  the  contract  or  avoid  It 
But  whether  loss  Is  sustained  or  not  is  not 
Important,  nor  Is  it  material  that  the  Infant 
may  be  estopped  from  relying  on  his  Infancy 
to  defeat  the  contract  It  Is  the  fact  that  a 
false  statement  was  made  to  obtain  the  prop- 
erty, and  that  on  the  credit  of  it  the  prop- 
erty was  obtained,  that  constitutes  the  gist 
of  the  offense.  Whenever  a  person  Is  induc- 
ed to  part  with  his  money  or  property  by 
fraudulent  and  false  statements  or  existing 
or  past  facts,  no  matter  in  what  the  fraud- 
ulent statement  consists,  the  statute  has 
been  violated.  The  purpose  of  the  law  Is  to 
suppress  cheating  and  fraud.  It  Is  a  broad 
statute,  and  embraces  all  persons  who*  "by 
any  false  pretense,  statement,  or  token,  with 
the  intention  to  commit  a  fraud,  obtain  from 
another  money,  property,  or  other  thing 
which  may  be  the  subject  of  larceny."  Lef- 
ler  V.  State,  153  Ind.  82,  54  N.  B.  439,  45 
L.  R.  A.  424,  74  Am.  St  Rep.  300;  Barton 
V.  People,  133  111.  405,  25  N.  B.  776,  10  L.  R. 
A.  302,  25  Am.  St  Rep.  392;  2  Bishop's  New 
Criminal  Law,  $  414.  There  is  no  exception 
In  favor  of  Infants.  The  Infant  of  mature 
years  Is  placed  on  the  same  footing  as  the 
adult  If  an  Infant  by  falsely  and  fraudu- 
lently representing  that  he  is  the  son  of  A., 
when  In  fact  he  Is  not  and  this  Is  unknown 
to  C.,  who  on  the  faith  of  his  statement  ad- 
vances him  money  which  he  would  not  have 
done  had  be  known  the  truth,  he  is  guilty  of 
the  offense  denounced.  And  so  aA  infant 
who  appears  and  represents  himself  to  be  of 
age,  or  makes  any,  other  false  and  fraudulent 
statement  upon  the  faith  and  credit  of  which 
he  obtains  money  or  property,  la  equally 
guilty.  In  each  case  he  has  been  enabled  to 
procure  the  money  or  property  by  reason  of 
the  false  statement  People  v.  Kendall,  25 
Wend.  (N.  Y.)  899,  37  Am.  Dec.  240.  It  Is 
not  Important  In  what  the  false  statement 
consists,  so  that  It  relates  to  some  material 
past  or  existing  fact  and  is  calculated  to, 
and  does,  deceive.  Bishop's  New  Criminal 
Law,  Sf  433-436 ;  2  Wharton's  Criminal  Law, 
S  1186;  Commonwealth  v.  Grady,  13  Bush, 
285,  26  Am.   Rep.  192;    Commonwealth  v. 


Wherefore  the  Judgment  Is  reversed,  for 
proceedings  consistent  with  this  opinion. 


SNADON  T.   SALMON. 
{Oburt  of  Appeals  of  Kentucky.    Oct.  21,  1909.) 

1.  C50VBNANT8  (S  79*)  —  Covenant  of  Wab- 
banty—Bbbach— Actions. 

A  grantee  who  has  been  evicted,  or  who  has 
snlfered  such  a  loss  as  entitles  him  to  sue  on  a 
covenant  of  general  warranty,  may  sue  a  remote 
grantor  who  conveyed  the  land  with  warranter, 
and  he  is  cot  confined  to  an  action  against  his^ 
immediate  grantor,  but  a  grantee  seeking  to  re- 
cover on  a  warranty  in  a  deed  made  by  a  remote 
grantor,  with  knowledge  of  the  fact  that  the 
conveyance  was  not  intended  to  pass  the  title, 
but  was  only  a  mortgage,  takes  the  place  of  the 
immediate  grantee  of  the  grantor  whom  he  sues, 
and  can  occupy  no  better  position  than  such 
grantee. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  §  78;   Dec.  Dig.  {  79.»] 

2.  Covenants   (I   73*)— Covenant   of   Wab- 
BANTY — Breach — Actions. 

An  agreement  between  a  ^ntor  in  a  deed 
with  covenant  of  warranty,  and  the  grantee 
therein,  by  which  the  latter  relieves  the  former 
of  liability  on  the  covenant,  does  not  operate 
as  an  estoppel  on  a  subsequent  or  remote  grantee 
or  prevent  him  from  suing  on  the  warranty. 

[Eid.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  i  74 ;   Dec.  Dig.  t  73.*] 

3.  tovENAWTS  (J  79*)  —  Covenant  of  Wab- 
bantt—Bbeach— Actio  ns. 

A  purchaser  purchased  with  notice  of  the 
character  of  the  conveyance  his  vendor  took. 
At  the  time  of  the  conveyance  to  the  vendor  bis 
grantor  was  not  invested  with  title  or  possession, 
but  both  remained  in  the  original  owner.  The 
vendor  knew  when  he  took  the  conveyance  that 
the  grantor  only  had  a  mortgage.  Held,  that 
the  purchaser  could  not  sue  on  the  covenant  of 
warranty  in  the  deed  by  the  grantor  to  the 
vendor,  for  he  took  the  position  of  the  vendor 
who  could  not  recover  on  the  covenant  in  the 
deed  to  him. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Dec.  Dig.  S  79.*] 

4.  Covenants  (J  102*)— Covenant  of  Wab- 

BANTT. 

A  covenant  of  warranty  presupposes  that 
the  title  to  the  property  is  conveyed,  and,  where 
the  title  was  not  intended  to  pass,  the  grantee, 
if  evicted,  has  not  suffered  any  loss  because  he 
had  no  title. 

[Bd.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  i§  157-108;    Dec.  Dig.  $  102.*] 

Appeal  from  Circuit  Court,  Todd  County. 

"To  be  officially  reported." 

Action  by  W.  H.  Salmon  against  George 
Snadon.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  with  directions 
to  dismiss  petition. 

S.  Walton  Forgy,  for  appellant  Selden 
T.  Trimble  and  Perkins  &  Trimble,  for  ap- 
pellee. 

CARROLL,  J.  In  1899  Albert  Jennings 
conveyed    with    covenant    of    geueral    wur- 


ranty  to  W.  H.  Salmon.  After  Salmon  otr- 
tatned  title  to  the  land,  he  brought  salt 
against  Jennings,  who  was  In  possession,  to 
recover  it,  and  succeeded  In  the  lower  conrt 
From  the  Judgment  Jennings  prosecutes  an 
appeal  to  this  court,  and  tn  an  opinion  that 
may  be  found  in  88  S.  W.  1026,  30  Ky.  Law 
Rep.  108,  it  was  held  that  the  deed  executed 
by  Jennings  to  Snadon  was  in  fact  a  mortgage 
to  secure  a  debt  due  by  Jennings  to  Snadon. 
In  the  course  of  ttie  opinion  the  court  fur- 
ther said:  "Fort  got  from  Snadon  no  betttt 
title  than  Snadon  bad.  The  facts  that  Sna- 
don told  Fort  put  him  on  notice  as  to  the 
condition  of  the  title  if  h«  did  not  Icnow 
them  before.  The  only  title  ttiat  Fort  got 
he  got  from  Snadon,  and  Snadon  had  notblng 
but  a  mortgage.  Salmon  lived  in  250  yards 
of  Jennings,  and,  aside  from  the  proof  show- 
ing that  he  had  notice  of  the  Infirmity  of 
the  title,  the  fact  that  Jennings  was  living 
on  the  land,  giving  it  in  for  assessment  in 
his  own  name  and  paying  the  taxes,  was  suf- 
ficient to  put  him  on  inquiry.  On  the  whole 
case  we  are  satisfied  that  the  deed  to  Snadon 
should  be  treated  as  a  mortgage,  and  we  are 
also  satisfied  that  the  $73  paid  by  Jennings 
to  Fort  covered  everything  that  was  due 
upon  the  land."  Upon  a  return  of  the  case 
tb6  petition  of  Salmon  was  in  accordance 
with  the  opinion  of  this  conrt  dismissed, 
and  a  Judgment  entered  adjudging  Jennings 
bis  costs.  Thereupon  Salmon  brought  this 
suit  against  Snadon  upon  the  cov«iant  con- 
tained in  his  deed  to  Fort,  basing  his  action 
upon  the  ground  that,  as  he  purchased  from 
Fort,  he  was  entitled  to  the  benefit  of  the 
covenant  contained  in  the  deed  made  by 
Snadon  to  Fort  The  lower  court  rendered 
a  Judgment  in  favor  of  Salmon,  and  Snadon 
appeals. 

There  is  no  doubt  that  a  vendee  who  has 
been  evicted,  or  who  has  suffered  sudi  a  loss 
as  would  entitle  blm  to  maintain  an  action 
upon  a  covenant  of  general  warranty,  may 
bring  his  action  to  recover  damages  for  the 
breach  against  a  remote  vendor  who  con- 
veyed the  land  with  covenant  of  warranty. 
He  is  not  confined  to  an  action  against  his 
immediate  vendor.  Thomas  v.  Bland,  91  Ky. 
1,  14  S.  W.  955,  12  Ky.  Law  Rep.  640,  11 
L.  R.  A.  240;  Hunt  v.  Orwig,  17  B.  Mon.  74, 
66  Am.  Dec.  144;  Cummins  v.  Kennedy,  3 
Litt  118,  14  Am.  Dec.  45.  But,  when  a  ven- 
dee seeks  to  recover  on  a  warranty  contained 
In  a  deed  made  by  a  remote  vendor,  with 
full  knowledge  of  the  fact  that  the  convey- 
ance was  not  intended  to  pass  the  title,  he 
takes  the  place  of  the  Immediate  vendee  of 
the  vendor  whom  he  sues,  and  can  occupy 
no  better  position  than  did  such  vendee.  If. 
as  between  A.  and  B.,  A.  was  not  liable  on 
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conveyances  would  not  Increase  his  respon- 
slbllitles  or  obligations  to  vendees  with  such 
notice  beyond  what  they  were  when  he  con- 
veyed. Of  the  correctness  of  this  proposi- 
tion we  think  there  can  be  no  doubt  If  a 
vendor  could  be  held  liable  upon  a  covenant 
by  a  remote  vendee,  who  purcliased  with  no- 
tice of  the  fact  that  his  conveyance  was 
not  Intended  to  pass  title,  when  he  could 
not  be  held  by  his  immediate  vendee,  it  would 
follow  that  his  liability  would  attach,  not  by 
virtue  of  his  act  or  deed,  but  because  of  the 
act  or  deed  of  some  other  person  with  whom 
he  had  no  privity  of  contract  whatever.  But, 
If  one  conveys  a  title  with  covenant  of  war- 
ranty, and  at  the  time  or  afterwards  enters 
into  some  agreement  or  arrangement  with 
bis  vendee  by  which  as  between  them  he  is 
relieved  of  liability  on  his  covenant  or  that 
would  estop  his  vendee  from  looking  to  the 
warranty  for  indemnity,  this  would  not  op- 
erate as  an  estoppel  on  a  subsequent  or  re- 
mote vendee,  or  prevent  him  from  maintain- 
ing an  action  on  the  warranty.  It  is  only 
when  the  remote  vendee  is  chargeable  with 
notice  of  the  facts  that  work  an  estoppel  on 
the  person  whose  place  he  takes  that  he 
will  not  be  permitted  to  assert  any  claim 
that  such  person  could  not  make. 

Assuming,  then,  that  Salmon,  who  pur- 
chased with  notice  of  the  character  of  con- 
veyance Fort  took  and  who  consequently  oc- 
cupies no  t>etter  position  than  Fort  did,  is 
remitted  to  the  rights  and  remedies  of  Fort, 
the  question  naturally  arises.  Could  Fort,  if 
he  had  been  evicted,  have  maintained  an  ac- 
tion against  Snadon  upon  the  covenant  con- 
tained in  his  deed?  Snadon  only  had  a  mort- 
gage on  the  land.  At  the  time  of  the  con- 
veyance to  Fort  he  was  not  Invested  with 
either  the  title  or  possession;  both  being 
in  Jennings.  Fort  got  from  Snadon  no  t>et- 
ter  title  than  Snadon  had,  and  Fort  knew 
when  he  took  the  conveyance  from  Snadon 
that  he  only  had  a  mortgage.  If  Snadon 
bad  been  evicted,  he  could  not  recover  on 
the  covenant  contained  In  the  deed  made  by 
Jennings,  and  so  it  follows  that  Fort  could 
not  recover  on  the  covenant  contained  In  the 
deed  made  to  him  by  Snadon,  as  neither 
Jennings  nor  Snadon  conveyed  the  title.  A 
covenant  of  warranty  presupposes  that  the 
title  to  the  property  Is  conveyed.  If,  In  fact, 
the  title  does  not  and  is  not  intended  to  be 
conveyed,  of  course,  the  vendee,  if  evicted, 
has  not  suffered  any  loss  because  he  had  no 
title  to  lose.  As  said  in  Tiedeman  on  Real 
•Property,  {  624:  "But,  in  order  that  a  cove- 
nant may  run  with  the  land  to  assignees,  the 
grantee  must  by  the  conveyance  acquire  the 
actual  or  constructive  seisin.  If  at  the  time 
of  the  conveyance  the  grantor  had  neither 


notice  of  defects  In  the  title.  Here  the  title 
did  not  and  was  not  Intended  to  be  convey- 
ed. It  may  be  conceded  to  be  settled  law 
that  the  mere  fact  that  the  vendee  has  no- 
tice of  defects  in  the  title  at  the  time  of  his 
purchase  will  not  estop  him  from  recov- 
ering on  a  covenant  contained  in  the  deed 
he  accepted.  Jones  v.  Jones,  87  Ky.  82,  7 
S.  W.  886,  9  Ky.  Law  Rep.  942;  11  Cyc.  1066. 
But  this  principle  has  no  application  to  the 
facts  of  this  case.  To  permit  Salmon  to 
recover  against  Snadon  on  account  of  the 
warranty  contained  In  the  deed  to  Fort  would 
be  to  permit  Salmon,  who  must  be  treated 
as  having  notice  of  the  character  of  the  con- 
veyances, to  occupy  a  better  position  than 
Fort  did,  and  to  disregard  the  rights  of  Sna- 
don as  between   himself  and  Fort. 

The  judgment  is  reversed,  with  directions 
to  dismiss  the  petition. 


CINCINNATI,  N.  O.  &  T.  P.  EY.  CO.  v. 

STB0SNIDE3R. 

(Court  of  Appeals  of  Kentucky.    Oct.  29,  1909.) 

1.  Cabbibbs    (I    277*)— Punitive    Dakaoes— 
Abuse  of  Passenqeb. 

Punitive  damages  are  recoverable  where  a 
conductor,  In  the  presence  and  hearing  of  the 
other  passengen,  cursed  and  threatened  in  an  in- 
excusable manner  a  passenger  who  had  boarded 
the  train  not  knowing  that  it  did  not  stop  at 
the  station  to  which  he  had  a  ticket. 

[Bid.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  1082-1084 ;   Dec  Dig.  {  277.*] 

2.  Cabbiebs  (§  277*)— ElzcEseivE  Dauages. 

A  verdict  of  $7d0  was  not  excessive,  where 
a  conductor,  in  the  presence  of  the  other  pas- 
sengers, cursed  and  threatened  in  an  inexcusa- 
ble manner  a  passenger  who  had  boarded  the 
train  not  knowing  that  it  did  not  stop  at  the 
station  to  which  be  had  a  ticket. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1082-1084 ;  Dec.  Dig.  {  277.*] 

Appeal  from  Circuit  Court,  Jessamine 
County. 

"Not  to  be  officially  reported." 

Action  by  Walter  Strosnider  against  the 
Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company.  Judgment  for  plalntUI, 
and  defendant  appeals.    Affirmed. 

N.  L.  Brouaugh  and  John  Oalvin,  for  ap- 
pellant Everett  B.  Hoover,  Robert  Harding, 
and  E.  V.  Puryear,  for  appellee. 

CARROLL,  J.  The  appellee  purchased  at 
Nicholasvllle,  Ky.,  a  round-trip  ticket  on  ap- 
pellant's railroad  from  Nicholasvllle  to  Lex- 
ington and  return.  On  his  return  from  Lex- 
ington to  Nicholasvllle,  he  boarded  a  through 
passenger  train  that  did  not  stop  at  Nicholas- 
vllle; the  first  stop  after  leaving  Lexington 
being  Danville,  some  20  miles  south  of 
Nicholasvllle.     Appellee  testified  that  when 
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be  got  on  the  train  he  supposed  It  stopped  at 
NlcholasvUle,  and  did  not  have  any  notice 
to  the  contrary.  On  the  other  hand,  the 
brakeman,  who  was  assisting  passengers  to 
get  on  and  off  the  train  at  Iiezlngton,  testi- 
fied that  appellee  was  permitted  to  board  the 
train  upon  his  statement  that  he  was  going 
to  Danville.  Shortly  after  the  train  left 
Lexington,  the  conductor,  on  his  way  through 
the  train  collecting  tickets,  was  handed  by 
appellee  his  NlcholasvUle  ticket  Thereupon 
the  conductor,  without  sufficient,  or.  Indeed, 
any,  excuse  or  provocation,  cursed  and 
abused  appellee  In  a  loud  and  outrageous 
manner  for  getting-  on  a  train  that  he  (ap- 
pellee) knew  did  not  stop  at  Nichoiasville. 
He  also  threatened  to  kick  his  head  off  If 
appellee  attempted  to  get  off  the  train  at 
High  Bridge,  a  place  near  Nicholasville,  at 
which  the  train  did  not  stop,  but  ran  at  a 
low  rate  of  speed.  There  is  really  little,  if 
any,  dispute  in  the  record  as  to  the  language 
and  conduct  of  the  conductor  towards  appel- 
lee. Upon  a  trial  of  the  case  the  Jury 
awarded  appellee,  who  was  carried  to  Dan- 
ville, the  train  not  stopping  at  NlcholasvUle, 
$750  In  damages. 

The  court  Instructed  the  Jury  that  they 
should  not  allow  appellee  any  damages  be- 
cause he  was  taken  to  Danville,  instead  of 
being  permitted  to  get  off  at  NlcholasvUle, 
but  that  they  might  award  In  their  discre- 
tion punitive  damages.  It  is  insisted  by 
counsel  for  appellant  that  the  court  erred  In 
instructing  the  Jury  that  they  might  award 
punitive  damages,  and  also  that  the  verdict 
is  excessive.  Both  of  these  contentions  are 
without  merit.  The  cohductor,  in  the  pres- 
ence and  hearing  of  the  other  passengers, 
cursed,  abused,  and  even  threatened,  in  a 
violent  and  inexcusable  manner,  appellee, 
who  had  not  been  guilty  of  any  offense  other 
than  Ignorantly  getting  on  a  train  that  did 
not  stop  at  the  station  for  which  he  had  a 
ticket;  and  it  was  not  only  proper  to  In- 
struct the  Jury  that  they  might  allow  puni- 
tive damages,  but  right  that  the  Jury  should 
award  them.  Under  the  aggravating  circum- 
stances of  this  case  the  damages  are  not  ex- 
cessive. 

The  judgment  of  the  lower  court  Is  af- 
firmed. 


SOUTHERN  RT.  CO.  v.  A.  M.  B.  CHURCH'S 

TRUSTEES  OF  HARRODSBURG. 
(Court  of  Appeals  of  Kentucky.    Oct  29,  1909.) 

1.  Waters  and  Watkb  Coubses  (§  171*)— 
Obstbuction  of  Watkb  or  Cbeek  bt  Rah.- 
BOAD — Natubb  of  Inability. 

In  an  action  aeainst  a  railioad  for  damages 
caused  by  obstruction  of  water  of  a  creek  by  a 
bridge  on  its  road  replacine  a  former  structure, 
an  instruction  making  liability  depend  on  wheth- 
er the  new  bridge  obstructed  the  water  to  a 
greater  extent  than  the  old  one  was  not  the  is- 
sue which  should  have  been  submitted,  as  it  was 
liable  only  in  the  event  that  the  bridge  obstruct- 
ed the  passage  of  water  accumulating  from  such 


ordinary  and  usual  rainfalls  In  tiie  vicinity  am 
might  have  been  anticipated  by  persons  of  ordi- 
nary experience  and  prudence,  and  it  was  not 
liable  for  overflows  caused  by  extraordinary 
rains  or  floods:  i.  e^  such  as  were  onnsnal  in 
the  vicinity  and  could  not  have  been  anticipated 
by  such  persons. 

W'Ei.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  (  218;    Dec.  Dig.  I 
171.»] 

2.  Watebs   and   Wateb   Coubses   (J   178*)— 
Obstbuction  or  Wateb  of  Cbeek  bt  Baii.- 

BOAD— MEASUBE  of  DaMAOES. 

Where  only  two  overflows,  occurring  some 
months  apart  and  lasting  only  a  short  time,  are 
complained  of  in  an  action  for  obstructing  over- 
flow of  a  creek  by  a  bridge  on  a  railroad,  the 
damage  caused  thereby  is  not  within  the  rule 
applicable  when  the  injury  is  jtetmanent,  and 
the  measure  of  damages  as  to  personal  property 
destroyed  is  its  market  value,  and  as  to  personal 
property  injured  is  the  difference  between  such 
value  before  and  after  the  injury,  and  the  meas- 
ure of  damages  to  a  church  building  is  such 
sum  as  is  sufficient  to  restore  it  to  its  former 
condition,  and  such  further  sum  as  wUl  compen- 
sate for  the  diminution  in  the  value  of  its  use 
during  the  continuance  of  the  Injury. 

[Eld.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §§  251,  255;  Dec 
Dig.  (  178;*    Damages,  Cent  Dig.  {{  276^, 

Appeal  from  Circuit  Court,  Mercer  County. 

"Not  to  be  officlaUy  reported." 

Action  by  the  African  Methodist  Episco- 
pal Church's  Trustees  of  Harrodsburg,  Ky, 
against  the  Southern  RaUway  Company,  for 
damages  caused  by  obstruction  of  water  of 
a  creek  by  a  bridge.  From  a  Judgm«it  for 
plaintiffs,  defendant  appeals.    Reversed. 

Humphrey  &  Humphrey,  B.  P.  Humphrey, 
and  B.  H.  GaiOier,  for  appeUant  C.  E. 
Rankin,  for  appellees. 

CIAY,  O.  Prior  to  the  year  1888.  appel- 
lees, the  trustees  of  the  A.  M.  E.  Church  of 
Harrodsburg,  Ky.,  were  the  owners  of  a 
lot  in  that  city  on  which  they  had  erected  a 
church  building.  In  the  year  1888  appel- 
lant's grantor  acquired  possession  of  a  strip 
of  land  running  through  the  city  and  catting 
off  from  appellees'  land  a  small  comer  for 
use  as  a  right  of  way.  Payne's  cre^  runs 
through  said  city  and  across  appellees'  land 
to  appellant's  right  of  way,  placing  appel- 
lees' property  with  reference  to  the  stream 
above  appellant's.  The  tatter's  right  of  way, 
at  the  point  where  it  crosses  the  stream, 
runs  from  southwest  to  northeast,  making 
the  crossing  a  diagonal  one.  In  addition 
there  is  a  slight  turn  In  the  stream  Just  where 
it  strikes  appeUant's  right  of  way,  thus  mak- 
ing the  stream  run  almost  lengthwise  of  the 
right  of  way  for  a  distance  of  100  to  125 
feet  Appellant's  grantor,  In  building  its 
road,  erected  a  trestle  upon  wooden  bents 
across  the  stream  in  question.  In  the  fall 
of  1907  appeUant  replaced  the  trestle  with 
stone  abutments  and  steel  bridging.  In  or- 
der to  do  this  it  built  a  long  stone  wall  or 
abutment  on  the  north  side  of  the  stream, 
and  a  short  wall  on  the  south  side.    Tlien  it 
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bnllt  an  abutmept  4  feet  wide  in  the  center 
of  thf  Btreem  to  sustain  the  woodwork. 
Charging  that  appellant  had  so  constructed 
the  bridge  that  It  did  not  leave  room  for  the 
water  in  the  creek  to  pass  through  the  open- 
ing left  for  It,  but  caused  It  to  back  up  and 
overflow  appellees'  property,,  and  to  Injure 
the  carpets,  pews,  seats,  and  other  furniture 
therein,  and  also  the  church  building  Itself, 
appellees  brought  this  action  to  recover  dam- 
ages. The  Jury  returned  a  verdict  in  their 
favor  for  $250,  and  the  railroad  company 
appeals. 

The  chief  error  assigned  is  the  failure  of 
the  trial  court  to  properly  instruct  the  jury. 
The  Instructions  given  are  as  follows: 

"If  you  believe  from  the  evidence  in  this 
case  that  the  defendant  so  constructed  the 
present  bridge  across  the  stream  below  the 
property  of  the  plaintlfT  that  it  obstructed 
and  wlthhtfd  the  water  in  times  of  freshets 
to  a  great»  appreciable  extent  than  the  tres- 
tle and  bridge  that  it  maintained  at  said 
point  theretofore,  and  that  by  reason  there- 
of the  water  was  backed  upon  the  premises 
of  the  plaintiff  and  into  the  buildings  there- 
on, and  Injured  the  same,  then  you  will  find 
for  the  plaintiff  in  damages  not  exceeding 
the  sum  of  $1,000. 

"The  measure  of  damage,  if  any,  awarded 
to  plaintiff,  will  be  the  difference  in  the  fair 
market  value  before  the  erection  of  said 
bridge  and  the  fair  market  value  thereafter, 
if  it  is  less  than  theretofore,  and  If  you  be- 
lieve from  the  evidence  that  the  difference  is 
attributable  to  the  water  being  so  backed 
upon  and  onto  the  building  situated  upon 
the  property.  Unless  you  so  believe  from  the 
evidence,  you  will  find  for  the  defendant." 

It  will  be  observed  that  instruction  1 
makes  appellant's  liability  depend  upon 
whether  or  not  the  new  bridge  obstructed 
tbe  water  to  a  greater  extent  than  the  old 
bridge.  This  was  not  the  Issue  which  should 
bave  been  submitted  to  the  jury.  Appellant 
was  liable  only  in  the  event  that  tbe  new 
bridge  obstructed  tbe  passage  of  water  that 
accumulated  from  such  ordinary  and  usual 
rainfalls  in  that  vicinity  as  might  have  been 
anticipated  by  persons  of  ordinary  exi>erl- 
ence  and  prudence.  It  was  not  liable  for 
the  overflows  of  appellees'  land  which  were 
caused  by  extraordinary  rains  or  floods;  L  e., 
such  floods  or  rains  as  were  of  such  unusual 
occurrence  In  that  vicinity  as  could  not  have 
been  anticipated  by  persons  of  ordinary  ex- 
perience and  prudence.  Wallingford  v.  Mays- 
vllle  &  Big  Sandy  Ry.  Co.,  107  S.  W.  781,  82 
Ky.  Law  Rep.  1049;  City  of  Louisville  v. 
Knighton,  100  a.  W.  228,  30  Ky.  Law  Rep. 
1037,  8  L.  R.  A.  (N.  S.)  478. 

Tbe  record  in  this  case  shows  that  only 
two  overflows  are  complained  of.  These  oc- 
curred some  months  apart  and  lasted  for 
only  a  short  length  of  time.  That  being  the 
case,  the  facts  do  not  bring  it  within  the 


rule  applicable  to  cases  viiiere  the  injury  is 
a  permanent  one.  It  is  not  a  case  where  a 
permanent  structure,  for  instance,  is  built 
In  the  street,  and  its  very  presence  tends  to 
depreciate  the  value  of  the  adjoining  proper- 
ty. Nor  is  it  a  case  where  the  water  Is  so 
permanently  diverted  as  to  constitute  a  per- 
manent nuisance.  That  being  the  case,  the 
measure  of  damages,  where  personal  prop- 
erty Is  destroyed,  is  the  market  value  of 
such  property.  Where  the  personal  property 
is  only  injured,  it  is  the  difference  between 
its  market  value  before  tbe  injury  and  its 
market  value  after  the  injury.  In  the  case 
of  the  church  itself,  the  measure  of  damages 
Is  such  sum  as  is  sufficient  to  restore  the 
property  to  the  condition  it  was  in  prior  to 
the  injury,  and  such  further  sum  as  will  com- 
pensate the  party  seeking  damages  for  the 
diminution  in  the  value  of  the  use  of  tbe 
property  during  the  continuance  of  the  in- 
Jury.  PickeriU  V.  City  of  Louisville,  125  Ky. 
229,  100  S.  W.  878,  80  Ky.  Law  Rep.  1288; 
Wallingford  v.  Maysvllle  &  Big  Sandy  Ry. 
Co.,  107  S.  W.  781,  82  Ky.  Law  Rep.  1049. 

Some  complaint  is  made  of  incompetency 
of  certain  questions  and  answers  with  ref- 
erence to  the  market  value  of  the  property 
injured.  In  this  connection  we  call  atten> 
tion  to  tbe  case  of  Illinois  Central  It  Co.  v. 
Smith,  110  Ky.  203,  61  S.  W.  2,  22  Ky.  Law 
Rep.  1655,  where  the  proper  method  of  in- 
terrogating the  witnesses  upon  Issues  similar 
to  those  involved  in  this  action  is  pointed 
out  by  this  court. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


HUDSON'S  HEIRS  v.   HUDSON'S  ADM'R. 
(Coart  of  Appeals  of  Kentucky.    Oct.  26,  1909.) 

1.  Deeds   (8  05*)— Constbcction— Intentiok 
OT  Pasties— IAnocagb  of  Instbombnt. 

The  intention  of  tbe  parties  to  a  deed  must 
be  arrived  at  from  the  language  used  therein,  in 
the  absence  of  any  mistake  or  oversight  of  the 
draftsman. 

[EJd.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §!  238,  241-254 ;   Dec.  Dig.  §  95.*] 

2.  Husband  and  Wife  (§  14*)— Deeds  to— 
constbuonon — estates  conveyed. 

The  caption  of  a  deed  showed  that  husband 
and  wife  were  each  granted  a  half  interest  in 
the  land.  Tbe  granting  clause  was  silent  on 
tbe  subject  of  tbe  title  conveyed,  but  tbe  haben- 
dum clause  recited,  "To  have  and  to  bold  to  the 
said  (husband  and  wife)  to  them,  her  hein  or 
their  assigns  forever."  Tbe  deed  showed  on  Its 
face  that  tbe  wife  bought  tbe  land  and  paid  tbe 
price  which  bad  been  derived  from  a  sale  of 
land  given  her  by  her  father.  Held,  that  the 
deed  gave  to  the  husband  and  wife  tbe  use  and 
joint  occupancy  of  the  land  for  life,  and  reserved 
to  them  tbe  right  to  join  in  a  sale  thereof,  and 
on  their  death,  without  a  sale,  the  land  passed 
to  tbe  wife's  heirs. 

[Kd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  {  14.»] 

3.  Deeds  (§  97*)  —  Consxbuohon  —  Geresai, 
Rules. 

The  habendum  clanse  in  a  deed  is  controlled 
by  the  caption  and  granting  clause,  unless  it  ap- 
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pears  from  the  lanKiiage  of  tbe  whole  deed  that 
It  was  intended  that  the  habendum  clause  thould 
control  or  limit  the  right  taken  under  the  cap- 
tion or  granting  clause. 

[Hid.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  270;   Dec.  Dig.  |  97.*} 

Appeal  from  Circuit  Court,  Owen  County. 

"Not  to  be  officially  reported." 

Action  between  S.  A.  Hudson's  heirs  and 
S.  A.  Hudson's  administrator.  From  a  Judg- 
ment for  the  latter,  the  former  appeal.  Re- 
versed and  remanded. 

Chas.  Strotber,  for  appellants.  W.  A.  Lee, 
for  appellee. 

NUNN,  a  J.  The  determination  of  tUa 
case  depends  uiran  the  construction  of  the 
following  deed:  "This  indenture  made  and 
ottered  into  In  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty  by  and 
between  John  D.  White  and  Nancy  White 
bis  wife,  of  the  county  of  Owen  and  state 
of  Kentucky  of  the  first  part,  and  Silas  A. 
Hudson  and  Zerelda  E.  Hudson  of  the  coun- 
ty and  state  aforesaid  of  the  second  part, 
Wltnesseth:  That  tbe  party  of  the  first  part 
has  this  day  sold  to  tbe  party  of  the  second, 
a  tract  or  parcel  of  land  being  In  the  county 
of  Owen  and  state  of  Kentucky  on  the  wa- 
ters of  Main  Eagle  creek  and  bounded  as 
follows:  •  ♦  ♦  Containing  fifty  two  acres 
and  three  poles,  for  the  consideration  of 
four  hundred  and  sixteen  dollars  in  band 
paid  by  Zerelda  £).  Hudson,  the  proceeds  of 
the  sale  of  her  lands  by  her  father  John 
White  deceased  the  receipt  of  the  purchase 
price  Is  hereby  acknowledged  by  the  first 
part  To  have  and  to  hold  to  the  said  S. 
A.  Hudson  and  Zerelda  B.  Hudson  to  them 
her  heirs  or  their  assigns  forever;  and  par- 
ty of  the  first  part  for  themselves,  their 
heirs  or  assigns  will  forever  warrant  and 
defend  the  title  to  same  'iands  free  from  the 
claim  of  anybody  claiming  by,  through  or 
under  them,  and  against  the  claim  or  claims 
of  any  and  all  persons  whatsoever."  It  Is 
agreed  that  Silas  A.  Hudson  was  married 
twice,  and  that  Zerelda  was  his  second 
wife;  that  he  had  five  children  by  his  first 
marriage  and  seven  by  his  second;  and  that 
be  and  his  first  and  second  wife  are  dead. 
This  contest  arises  as  to  the  division  of  the 
property  among  his  children.  The  children 
of  the  second  wife,  Zerelda,  claim  t|iat  they 
inherit  all  of  the  tract  of  land  described  In 
the  deed  above  copied.  There  is  no  differ- 
ence among  them  In  the  division  of  the 
property  left  by  Silas  and  his  first  wife. 
The  lower  court  decided  that  Silas  A.  Hud- 
son died  the  owner  of  the  fee-simple  title 
to  one-half  of  the  land  described  In  the 
deed,  and  that  all  of  his  children  took  an 
equal  part  therein.  The  children  of  his  sec- 
ond wife  controverted  this  claim,  and  al- 
leged that  their  father  had  only  a  life  es- 
tate in  one-half  of  the  land,  and  that,  when 


be  and  their  mother  died,  tb^  took  the 
land  In  remainder.  Hie  intention  of  the 
parties  to  the  conveyance  must  be  arrived 
at  from  the  language  used  therein,  as  there 
is  nothing  In  tbe  pleadings  to  show  any  mis* 
take  or  oversight  on  the  part  of  the  drafts- 
man. It  api^et^rs  in  the  caption  of  the  deed 
that  Silas  A.  Hudson  and  his  wife,  Zerelda. 
were  each  conveyed  a  one-half  interest  In 
tbe  survey  of  land  in  fee  simple,  and,  if 
there  was  nothing  else  In  tbe  deed  sbowins 
a  different  Intention  of  the  parties,  the  low- 
er court's  Judgment  would  be  correct.  The 
granting  clause  is  silent  upon  tMs  subject, 
but  tbe  habendum  clause  is  as  follows:  "To 
have  and  to  hold  to  tbe  said  Silas  A.  Hud- 
son and  Zerelda  E.  Hudson  to  them  her  heirs 
or  their  assigns  forever."  To  our  minds 
this  shows  an  Intention  on  the  part  of  the 
parties  to  the  deed  to  limit  the  estate  of 
Silas  A.  Hudson  therein  to  a  life  estate. 
The  meaning  of  the  clause  Just  copied  is 
that  Silas  A.  Hudson  and  his  wife,  Zerelda, 
were  to  have  the  use  and  Joint  occupancy 
of  the  land  while  they  lived,  and  also  re- 
served to  them  the  right  to  join  in  a  sale 
thereof,  but.  If  tbey  should  die  without  sell- 
ing It,  it  should  go  to  her  heirs. 

Appellees  contend,  and  we  suppose  the 
lower  court  took  their  view  of  it,  that  the 
pronoun  "her"  was  inserted  by  a  mistake 
of  the  draftsman,  and  that  it  was  meant  to 
Insert  In  lieu  thereof  the  word  "their." 
There  was  no  allegation  in  the  pleading  of 
that  kind,  nor  was  there  any  proof  to  sup- 
port it,  and  tbe  reason  and  equity  of  tbe 
matter  controverted  it  It  appears  upon 
the  face  of  the  deed  that  Zerelda  bought  the 
land  and  paid  the  purchase  price  which  was 
derived  from  a  sale  of  land  given  her  by 
her  father,  and  therefore  it  is  very  reason- 
able that  she  would  desire  the  land  to  go  to 
her  dilldren  alone,  after  she  and  her  hus- 
band were  through  with  It,  ratber  than  to 
have  his  children  by  his  first  wife  share  In 
a  part  of  it  equally  with  her  children.  In 
tbe  case  of  McFarland,  etc.,  v.  Hatchett,  118 
Ky.  423,  80  S.  W.  1185,  26  Ey.  Law  Rep^ 
276,  the  following  deed  was  construed: 
"This  Indenture  made  and  entered  into  this 
20th  day  of  October,  1883,  by  and  between 
W.  P.  Robinson  and  Jennie  Robinson,  his 
wife,  of  the  first  part,  and  Sarah  Hatchett 
(colored),  wife  of  Roland  Hatchett  (colored) 
of  the  second  part,  and  all  of  Henderson 
county,  Ey.,  wltnesseth:  That  for  and  In 
consideration  of  the  sum  of  $60.00  In  hand 
paid,  the  receipt  of  which  Is  hereby  ac- 
knowledged, and  the  note  of  the  party  ot 
tbe  second  part  executed  and  delivered  to 
the  party  of  the  first  part  for  tbe  sum  of 
165.00,  due  six  months  after  date  and  bear- 
ing 0  per  cent  interest,  the  party  of  the  first 
part  sells  and  hereby  conveys  to  said  Sarah 
Hatchett  and  her  children,  a  certain  lot  of 
ground  situated  in   the  city  of   Henderson 
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Oiere  describing  the  property).  To  have  and 
to  bold  to  ber,  tbe  said  Sarab  Hatchett  and 
ber  cblldren,  with  covenant  of  general  war- 
ranty." Ibe  busband^  Roland  Hatchett, 
claimed  to  own  a  life  estate  In  the  house 
and  lot,  and  sought  to  defend  tbe  action  for 
possession  of  the  children  of  Sarah  Hatchett 
by  claiming  that  bis  wife,  Sarah  Hatchett, 
took  a  fee-Blmple  title  under  the  conveyance 
Tbe  court  differed  with  blm,  and  In  dis- 
cussing the  matter  used  the  following  lan- 
guage: "In  the  case  under  consideration, 
Sarab.  Hatcbett,  the  grantee  in  tbe  deed 
named  in  tbe  caption,  paid  for  tbe  land,  and 
she  bad  tbe  right  to  control  tbe  form  of  it 
and  especially  the  parties  who  should  take 
under  it,  and  It  is  presumed  that  she  In- 
tended that  ber  children  should  take  the  re- 
mainder In  fee,  reserving  to  herself  the  life 
estate;  and  we  are  constrained  to  hold  that 
tbe  words  'and  her  children,'  as  used  in  tbe 
granting  and  habendum  dausee,  were  used 
as  words  of  purchase  rather  than  as  words 
of  Inheritance."  In  the  case  at  bar,  Zerelda 
Hudson,  the  wife,  having  paid  the  purcliase 
money  for  the  land,  had  the  right  to  con- 
trol tbe  form  of  the  conveyance,  and  to 
say  who  Should  take  under  it.  Appellees' 
counsel  contend  that  tbe  rule  Is  tiiat  the 
habendum  must  give  way  and  be  controlled 
by  the  caption  and  the  granting  clauses. 
This  Is  tbe  general  rule,  unless  It  be  made  to 
appear  from  the  language  of  tbe  whole  deed 
that  It  was  Intended  that  the  habendum 
danse  was  to  control  or  limit  tbe  right  tak- 
en under  tbe  caption  or  granting  clause. 
There  is  nothing  In  tbe  granting  clause  in 
tbe  conveyance  before  us  contradicting  the 
habendum,  and  there  Is  nothing  In  the  cap- 
tion showing  what  estate  or  Interest  in  tbe 
land  was  Intended  to  be  conveyed  to  her  hus- 
band, Silas  A.  Hudson,  and.  if  thero  had 
been  nothing  In  the  habendum  showing  a 
different  intention,  tbe  langua^ce  of  the  cap- 
tion would  have  conveyed  to  htm  a  half-In- 
terest In  the  land  in  fee  simple.  Tbe  caption 
in  the  Hatchett  deed  pnEsed  tbe  property  to 
Sarah  Hatchett,  and  she  would  have  taken 
tbe  fee  simple  if  it  had  not  been  shown  in 
the  habendum  that  it  was  intended  that  she 
should  only  have  a  life  estate.  In  the  case 
of  Bodine's  Adm'rs  v.  Arthur,  etc.,  91  Ky. 
53,  14  S.  W.  904,  34  Am.  St.  Rep.  162.  tbe 
court  construed  a  deed  in  which  the  haben- 
dum clause  was  very  similar  to  tbe  one  In 
the  case  at  bar.  In  that  case  tbe  court 
said:  "It  is  clear  Judging  from  the  whole 
conveyance  and  attendant  circumstances 
that  the  grantors  intended  tbe  habendum  to 
opwate  as  an  addendum  or  proviso  to  the 
conveyancing  clause,  and  to  control  the 
fame  to  tbe  extent  of  limiting  the  estate 
conveyed  to  Mrs.  Bodlne  to  a  life  estate,  re- 
mainder to  her  children  begotten  by  R.  W. 
Bodln&"  See,  also,  the  case  of  Hall,  etc., 
V.  Wright,  etc.  (the  opinion  in  which  was 


delivered  October  12,  1909)  121  S.  W.  672, 
and  tbe  cases  there  cited. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed  and  remanded  for 
further  proceedings  consistent  herewith. 


RUNXONS  et  al.  v.  BURCHETT, 
(Court  of  Appeals  of  Kentucky.    Oct  20,  1909.) 

1.  Pleading  (8  435*)  —  Sdtficiknct  —  Aideb 
BY  Vebdict. 

In  an  action  againit  a  seller  of  gtandine 
timber  for  a  deficiency  in  the  timber  which  had 
been  paid  for,  an  answer  alleging  for  a  counter- 
claim that  the  buyer  unlawfully  cut  and  remov- 
ed from  the  land  timber  which  did  not  belong 
to  him,  that  800  or  more  trees  which  belonged 
to  the  seller  were  removed^  and  that  each  tree 
was  worth  $1.50,  was  sufficient  after  verdict  and 
judgment  for  the  seller  to  state  a  cause  of  ac- 
tion on  a  counterclaim. 

LEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8  1481;   Dec  Dig.  |  435.*] 

2.  Appeal  and  Ebbob  (§  525*)— Bxcobi>— In- 
STKucnoNS— Bill  o?  Exceptions. 

Instructions  cannot  be  considered  by  the 
appellate  court  where  they  are  not  made  a  part 
of  the' record  by  bill  of  exceptions  or  by  order 
of  court. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2370 ;    Dec  Dig.  8  525.*] 

3.  Loos  AND  LoooiNo  (8  3*)— Sale  or  Stand- 
ing Timber— CouNTEBCLAiM— Evidence. 

In  an  action  against  a  seller  of  standing 
timber  for  a  deficiency  in  timber,  which  had 
been  paid  for,  evidence  held  to  justify  a  verdict 
for  toe  seller  on  bis  counterclaim  based  on  the 
buyer  taking  trees  not  Included  in  the  contract 
of  sale. 

[M.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  8  12 ;   Dec  Dig.  8  3.*] 

Appeal  from  Circuit  Court,  Floyd  County. 

"To  be  officially  reported." 

Action  by  H.  AL  Runyons  and  another 
against  T.  H.  Burcbett,  in  which  be  filed  a 
counterclaim.  From  a  Judgment  for  defend- 
ant on  bis  counterclaim,  plaintiffs  appeal. 
Affirmed. 

Walter  S.  Harklns  and  Jas.  Goble,  for  ap- 
pellants.   May  &  May,  for  appellee. 

HOBSON,  J.  On  August  18,  1902,  a  writ- 
ten contract  was  entered  into  between  T.  H. 
Burchett  of  tbe  first  part,  and  A.  L.  James 
of  tbe  second  part,  which  among  other  things 
contained  the  following  provisions:  "Party 
of  tbe  first  part  does  this  day  bargain  and 
sell  to  party  of  the  second  part  all  tbe  white 
oak  and.  chestnut  oak  belonging  to  him.  Par- 
ty of  the  second  part  do  bind  himself  to 
mark  said  timber  from  twenty  Inches  clear 
tbe  bark  at  a  ordinary  stump,  with  all  trees 
that  will  make  a  clean  log  30  feet  long.  Sec- 
ond party  agrees  to  pay  first  party  $1.00  per 
tree.  Party  of  the  second  part  binds  himself 
to  begin  to  brand  said  timber  24tb  day  of 
August  Second  party  agrees  to  brand  as 
speedy  as  possible  until  trees  are  branded. 
When  done  branding  second  party  Is  to  pay 
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for  said  timber."  After  the  writing  was  en- 
tered Into,  Burchett  and  James  went  upon 
the  land  with  their  helpers  and  measured 
and  marked  with  a  cross-mark  with  a  hatchet 
the  trees  which  were  accepted  under  the  con- 
tract After  this  had  been  done  James  sold 
the  trees  to  S.  W.  Patten  for  $1.25  apiece; 
and,  to  save  the  cost  of  making  two  deeds, 
he  and  Burchett  executed  a  deed  to  Patten, 
the  granting  clause  of  which  Is  as  follows: 
"That  for  and  in  consideration  of  one  dollar 
per  tree.  In  hand  paid  to  the  said  Thomas 
H.  Burchett;  and  the  further  consideration 
of  twenty-flve  cents  per  tree  in  band  paid 
to  the  said  A.  L.  James,  for  thirty-three  hun- 
dred and  eighty-six  white  and  chestnut  oak 
trees,  branded  with  an  'X*  cut  with  a  hatchet 
on  the  said  trees,  now  standing  on  the  land 
of  the  said  Thomas  Burchett,  on  Buffalo 
creek,  Floyd  county,  Kentucky,-  and  on  the 
Clerk  branch  and  Wolf  branch  of  said  Buf- 
falo creek.  Including  all  the  land  owned  by 
the  said  Burchett  on  the  waters  of  Buffalo 
creek.  The  said  trees  to  be  twenty  Inches 
In  diameter  Inside  of  bark,  reasonable  stump 
high,  and  thirty  feet  and  upward  in  length, 
the  said  trees  now  being  marked  with  the 
'X'  in  the  bark,  by  the  party  of  the  second 
part"  Patten  sold  the  trees  to  the  Ameri- 
can Car  &  Foundry  Company  for  $1.75 
apiece,  that  company  agreeing  to  take  all 
trees  20  inches  In  diameter  clear  of  bark 
and  24  feet  long.  It  then  went  Into  the 
woods  and  began  cutting  the  timber.  It  cut 
off  the  land  2,534  trees  which  came  up  to  the 
contract ;  also  490  trees  which  were  branded, 
but  were  not  20  Inches  In  diameter  at  the 
stump  clear  of  bark.  Thereui>on  this  suit 
was  filed  by  Patten  and  H.  M.  Runyons, 
who  was  a  partner  with  him  in  the  deal, 
against  Burchett  to  recover  for  the  deficiency 
In  the  timber  which  had  been  paid  for  upon 
the  basis  that  there  were  3,386  trees  filling 
the  contract.  Burchett  filed  an  answer  In 
which  he  denied  that  there  was  a  deficiency, 
and  alleged  that  the  plaintiffs  and  those 
claiming  under  them  bad  cut  and  taken  800 
of  his  trees  not  Included  in  the  contract 
which  were  of  value  $1,200,  and  this  he  plead- 
ed as  a  counterclaim.  The  allegations  of 
the  reply  were  controverted,  and  a  trial  was 
had  before  a  Jury  which  resulted  in  a  verdict 
and  Judgment  in  favor  of  Burchett  for  $400. 
The  plaintiffs  appeal. 

It  is  insisted  that  the  allegations  of  the 
plaintiffs'  answer  are  not  sufficient  to  state 
a  cause  of  action  on  the  counterclaim.  The 
allegation  on  the  original  answer  Is  as  fol- 
lows: "Defendant  says  •  •  •  that  plain- 
tiffs unlawfully  cut  and  removed  from  this 
defendant's  land  800  or  more  trees  which 
belonged  to  this  defendant  and  that  said 
trees  were  worth  $800.00,  and  he  is  entitled 
to  recover  the  value  thereof  on  his  counter- 
claim herein."  But  he  thereafter  filed  an 
amended  answer  which  was  In  these  words: 
"The  defendant  Thomas  H.  Burchett  amends 
his  original  answer  and  counterclaim  herein 


by  leave  of  the  court,  and  for  amendment 
says  that  the  allegation  that  the  value  of 
the  800  trees  taken  by  the  plaintiffs  tbat 
were  not  branded  and  did  not  belong  to  tbem, 
instead  of  being  stated  at  $800  should  have 
been  stated  at  $1,200^  or  $1.50  per  tree."  Tbe 
reply  filed  by  the  plaintiffs  to  the  amended 
answer  Is  as  follows:  "The  plaintiffs  for  re- 
ply to  amended  answer  of  defendant  filed 
herein  September  9,  1908,  say  It  is  ontme, 
and  they  deny  that  defendant's  answer  should 
have  stated  that  the  800  trees  which  were 
taken  by  the  plaintiffs  which  were  not  brand- 
ed and  did  not  belong  to  them,  Instead  of  b»- 
Ing  stated  at  $800,  should  have  been  stated 
at  $1,200,  or  $1.50  per  tree.  They  6euj 
that  they  took  any  trees  which  did  not  be- 
long to  them  which  were  worth  $1,200,  or 
any  other  amount  or  were  worth  $1.50  per 
tree."  It  is  manifest  that  the  amended 
answer  and  the  reply  made  up  an  issue  as  to 
whether  tbe  plaintiffs  had  cut  800  trees  or 
any  other  number  from  the  land  which  were 
not  branded,  and  did  not  belong  to  them, 
and,  if  there  was  any  doubt  of  this,  tbe 
pleading  is  certainly  good  after  verdict  and 
judgment  Hill  v.  Ragland,  114  Ky.  209, 
70  S.  W.  634,  24  Ky.  Law  Rep.  1053. 

It  Is  also  Insisted  that  the  court  mlsin- 
structed  the  Jury,  but  this  matter  Is  not  so 
presented  by  the  record  that  we  can  consider 
It  The  instructions  given  by  the  court  are 
not  embodied  in  the  bill  of  exceptions,  or 
made  part  of  the  record  in  any  way.  The 
bill  of  exceptions  contains  these  words:  "Here 
copy  instructions  Nob.  2,  3,  4" — also  as  to 
other  instructions  these  words:  "Here  copy 
said  instructions."  It  has  been  often  held 
that,  although  the  instructions  may  be  copied 
elsewhere  in  the  record  by  the  clerk,  they 
cannot  be  considered  by  this  court  where 
tbey  are  not  made  part  of  the  record  by 
bill  of  exceptions  or  by  order  of  court  For- 
est V.  Crenshaw,  81  Ky.  61;  Johnson  t. 
Postal  Telegraph  Co.,  60  S.  W.  1,  20  Ky. 
Law  Rep.  1821;  Housman  v.  Long,  66  S.  W. 
821,  23  E^.  Law  Rep.  1994.  We  have  ex- 
amined, however,  the  instructions  copied  in 
the  record,  and  find  no  substantial  error  in 
them.  The  question  whether  the  plaintiffs 
had  cut  trees  which  they  had  not  bought 
and  whether  there  was  a  deficiency  in  the 
trees  bought  below  3,386,  the  number  eped- 
fied  in  the  deed,  and  if  a  deficiency,  how 
much,  were  so  submitted  to  the  jury  that 
under  the  evidence  before  them  they  could 
not  have  been  misled. 

Lastly,  It  is  earnestly  Insisted  tbat  the 
verdict  of  the  jury  is  palpably  against  the 
evidence.  In  this  we  cannot  concur.  There 
was  evidence  warranting  the  Jury  in  conclud- 
ing that  the  plaintiffs  had  cut  from  400  to 
800  trees  that  were  not  branded  or  Included 
in  the  contract  It  was  admitted  that  the 
plaintiffs  had  cut  and  taken  away  2,534  trees 
which  filled  the  contract  It  was  also  ad- 
mitted that  they  had  cut  and  taken  away 
490  trees  which  were  branded,  but  which 


Digitized  by 


Google 


Ky.) 


STEVENS  y.  CITY  OP  LOUISVILLE, 


977 


were  not  20  tncbes  in  diameter  at  the  stump 
cle«r  of  bark.  There  was  also  evidence  war- 
ranting tbe  Jury  in  concluding  that  there 
were  yet  standing  on  the  land  and  not  cut 
400  branded  trees;  thus  showing  that  there 
were  3,424  trees  branded  If  these  figures  are 
correct,  while  the  deed  only  called  for  3,386 
trees.  The  proof  for  the  plaintiffs  was  to 
tbe  effect  that  the  490  trees  which  were  leas 
,  than  20  Inches  In  diameter  were  taken  by 
them  under  an  agreement  with  Burchett  that 
they  were  to  be  counted  two  for  one.  But 
he  denies  this,  and  under  all  the  circum- 
stances we  cannot  say  that  the  Jury  were 
not  warranted  in  accepting  his  version  of 
the  transaction.  We  are  satisfied  from  the 
evidence  that  there  were  a  number  of  trees 
which  were  branded  which  were  not  twenty 
inches  In  diameter  at  the  stump  clear  of 
bark;  but  Inasmuch  as  the  Jury  were  war- 
ranted in  finding  that  the  plaintiffs  had 
cut  and  carried  away  three  or  four  hundred 
more  trees  than  they  had  bought,  we  cannot 
say  that  the  verdict  in  favor  of  tbe  defend- 
ant for  $400  is  palpably  against  tbe  evidence. 
Judgment  affirmed. 


STEVEN'S  et  al.  ▼.  CITT  OF  LOUISVILLR 
(Court  of  Appeals  of  Kentucky.    Oct.  20,  1909.) 

Pawnbbokebs  (i   4*)  —  Licenses  —  SAI.B  or 

Pistols. 

The  license  ordinance  of  a  city  in  one  sec- 
tion provided  for  a  pawnbroker's  license,  and  in 
another  section  for  a  iicease  to  sell  ptetols  at 
retail.  Held,  that  the  takine  out  of  a  pawn- 
broker's license  did  not  authorize  tbe  pawn- 
broker, to  sell  pistols  at  retail  without  taking 
out  a  license  for  the  sale  of  pistols. 

[Ed.  Note. — For  other  cases,  see  Pawnbrokers, 
Dec  Dig.  I  4.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Fred  E.  Stevens  and  others  brought  suit 
against  the  City  of  Louisville  to  restrain 
such  city  from  prosecuting  plaintiffs  for  sell- 
ing pistols  at  retail  without  a  license.  Their 
petition  was  dismissed,  and  they  appeal. 
Affirmed. 

Chatterson  &  Blitz,  for  appellants.  Clay- 
ton B.  Blakey  and  Elmer  C.  Underwood,  for 
appellee. 

HOBSON,  J.  The  license  ordinance  of  the 
dty  of  Louisville  among  other  things  con- 
tains tbe  following: 

"Section  1.  That  hereafter  the  following 
licenses  shall  be  paid  into  the  sinking  fund 
of  the  city  of  Louisville  for  the  purposes  of 
tbe  sinking  fund,  for  doing  the  business, 
following  the  callings,  occupations  and  pro- 
fessions, or  using  or  holding,  or  exhibiting  the 
articles  hereinafter  named  in  the  city  of 
liOulsviUe  in  addition  to  the  ad  valorem  tax- 
es heretofore  levied  or  hereafter  to  be  levied 


on  any  species  of  property  in  tbe  dty  of 
Louisville." 

*'Sec.  66.  Every  person,  firm,  or  corpora- 
tion whose  business  Is  to  take  or  receive  by 
way  of  pledge  pawn  or  exchange  any  goods, 
wares  or  merchandise,  or  any  personal  prop- 
erty whatever,  as  security  for  the  payment 
of  money  lent  thereon,  other  than  banks  or 
trust  companies,  shall  be  deemed  a  pawn 
broker  and  shall  pay  a  license  of  three  hun- 
dred and  fifty  dollars  per  year." 

"Sec.  72.  Every  person,  firm  or  corporation 
who  sells  pistols  at  retail  shall  pay  a  license 
of  one  hundred  dollars  per  year." 

"Sec.  106.  Any  person,  firm  or  corporation 
violating  any  of  the  provisions  of  this  ordi- 
nance, where  a  different  fine  has  not  been 
provided,  shall  be  fined  not  less  than  five 
dollars  nor  more  than  one  himdred  dollars 
for  each  offense.  Each  day  the  violation  is 
continued  shall  constitute  a  separate  of- 
fense." 

Appellants  are  pawnbrokers  in  the  city 
of  LouisviUe,  and  took  out  license  as  such; 
but  they  did  not  take  out  license  to  sell  pis- 
tols at  retail.  The  city  was  threatening  to 
Institute  prosecutions  against  them,  and  they 
thereupon  brought  this  suit  the  purpose  of 
which  was  to  obtain  an  injunction  or  pro- 
hibition restraining  the  City  from  prosecut- 
ing them  for  selling  pistols  at  retail  without 
license.  The  circuit  court  dismissed  their 
petition,  and  they  appeal. 

The  only  question  we  deem  it  necessary  to 
consider  on  the  appeal  Is  the  validity  of  sec- 
tion 72,  as  to  pawnbrokers.  It  Is  insisted 
for  appellants  that  as  they  have  taken  out 
license  as  pawnbrokers  to  require  them  to 
take  out  a  license  to  sell  pistols  at  retail 
will  be  to  tax  them  twice  on  their  business, 
and  the  case  of  Newport  v.  Fltzer  (Ky.)  115 
S.  W.  742,  is  relied  on.  In  that  case  there 
was  a  city  ordinance  which  required  the 
payment  of  $20  for  a  license  for  peddling 
when  carried  on  with  a  wagon,  and  $10  if 
carried  on  on  foot.  There  was  also  another 
ordinance  requiring  the  payment  of  $3  by 
the  owner  of  a  vehicle  for  the  right  to  use 
it  upon  the  streets.  It  was  held  that,  as  the 
$20  was  paid  for  the  privilege  of  peddling 
with  a  wagon,  this  necessarily  carried  with 
it  the  right  to  use  the  wagon  on  the  streets, 
as  there  could  be  no  peddling  with  a  wagon 
unless  the  wagon  was  run  on  the  streets,  and 
that,  therefore,  It  must  be  presumed  that  the 
$3  tax  was  levied  on  vehicles  not  otherwise 
licensed.  That  Is  not  this  case.  The  busi- 
ness of  a  pawnbroker  may  be  carried  on 
without  selling  pistols  at  retail.  Sections  66 
and  72  are  to  be  read  together.  The  license 
under  section  66  authorizes  the  pawnbroker 
to  carry  on  the  business,  and  to  deal  in  all 
those  things  for  which  no  special  license  is 
required.  But,  if  a  pawnbroker  wishes  to 
deal  In  those  things  which  can  only  be  sold 
at  retail  under  a  special  license,  then,  in  or- 
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cense  as  such  might  carry  on  under  this  li- 
cense the  business  of  retailing  other  goods 
of  any  kind  for  the  sale  of  which  a  special 
license  is  required  by  the  ordinance  of  the 
city.  Such  a  construction  of  the  ordinance 
would  defeat  the  manifest  purpose  of  the 
council  In  requiring  a  special  license  for  the 
retailing  of  certain  things,  and  it  would  en- 
able a  pawnbroker  under  one  license  to  car- 
ry on  any  kind  of  retail  business  he  pleased 
without  the  payment  of  a  special  license 
tax.  To  illustrate:  If  be  may  sell  pistols 
without  paying  the  special  tax,  he  may  up- 
on the  same  principle  sell  playing  cards, 
whisky,  cigars,  tobacco,  soft  drinks,  and  all 
other  things  for  which  a  special  license  may 
be  required. 
Judgment  aflSrmed. 


MONONGAHELA  RIVER  CONSOI*   COAL 
&  COKE  CO.  V.  KRAMER. 

(Court  of  Appeals  of  Kentucky.    Oct.  28,  1909.) 

Dauaoes  (J  132*)— Excessive— Personal  In- 
juries. 

Plaintiff  was  struck  by  iron  rails  prelecting 
from  a  wagon.  A  physician  appointed  by  the 
court,  and  wliose  examination  was  made  nearly 
a  year  after  the  accident,  testified  that  plaintiff 
complained  of  pain  in  the  region  of  the  ninth 
and  tenth  ribs,  but  that  she  found  nothing  wrong 
except  a  displacement  of  the  uterus,  which  she 
thought  was  due  to  another  cause.  A  physician 
who  had  known  plaintiff  for  20  years,  and  saw 
her  4  days  after  the  accident,  testified  that  he 
found  her  extremely  nervous,  with  a  great  deal 
of  pain  in  her  side;  that  he  discovered  what 
he  thought  was  a  broken  rib;  that  she  had 
increased  temperature,  and  accelerated  pulse, 
and  trouble  about  her  breathing.  Another  physi- 
cian, who  saw  her  about  the  same  time,  testi- 
fied to  the  accelerated  pulse,  but  that  he  then 
thought  she  would  be  all  right  in  a  few  days. 
Another  physician,   who  examined  her  about  a 

?'ear  after  the  accident,  testified  that  he  found 
ncreascd  temperature  and  accelerated  pulse,  and 
also  under  the  X-ray  a  fracture  of  the  rib,  and 
that  he  found  a  curvature  of  the  spine.  Up  to 
the  accident,  plaintiff  had  been  a  healthy  woman, 
but  from  that  time,  according  to  her  testimony, 
she  had  been  weak ;  and  her  testimony  was 
confirmed  by  others.  Held,  that  a  verdict  of 
$900  was  not  against  the  weight  of  testimony. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.   Dig.  {§  372-3S5;    Dec.   Dig.  i   132.*] 

Appeal  from  Circuit  Court,  Jefferson 
County;  Common  Pleas  Branch,  First  Divi- 
sion. 

"Not  to  be  offlelally  reported." 

Action  by  SalUe  E.  Kramer  against  the 
Monongahela  River  Consolidated  Coal  &  Coke 
Company  and  others.  Judgment  for  plain- 
tiff, and  defendant  company  appeals.  Af- 
firmed. 

Gibson,  Marshall  &  Gibson,  for  appellant 
Bennett  H.  Young,  for  appellee. 
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and  teams.  On  May  4,  1907,  one  of  its 
wagons  was  sent  in  charge  of  a  teamster  to 
the  wharf  to  haul  some  iron  rails.  The  iron 
was  placed  on  the  wagon  so  that  it  projected 
beyond  the  wagon  some  four  or  five  feet. 
Sallie  E.  Kramer,  who  lived  on  Thirty-First 
street,  was  sweeping  her  pavement  with  her 
back  to  the  wagon  as  it  came  along.  While 
she  was  thus  engaged  the  driver  drove  so 
close  to  the  sidewalk  that  the  projecting  iron 
struck  her  in  the  back  and  knocked  her  down. 
She  brought  this  action  to  recover  for  her 
injuries,  and  recovered  a  verdict  and  Judg- 
ment for  $900.    The  coal  company  appeals. 

Practically  the  only  ground  relied  on  for 
reversal  Is  that  the  amount  of  the  recovery 
is  excessive,  the  result  of  passion  and  prej- 
udice on  the  part  of  the  jury.  The  instruc- 
tions submitted  the  case  to  the  jury  with  ad- 
mirable clearness,  and  are  free  from  error. 
There  was  no  error  in  the  admission  or  re- 
jection of  evidence.  The  only  question  to 
be  considered  on  the  appeal  is  the  amount 
of  the  verdict  Dr.  Florence  Brandeis,  wljo 
was  appointed  by  the  court  to  examine  Mrs. 
Kramer,  testified  that  she  complained  of 
pain  and  tenderness  in  the  region  of  the 
ninth  and  tenth  ribs,  but  that  she  found  noth- 
ing wrong  with  ber  except  a  displacement 
of  the  uterus,  which  she  thought  was  due 
to  another  cause.  The  examination  made  by 
Dr.  Brandeis  was  made  about  April  1,  1908, 
or  nearly  a  year  after  the  Injury,  On  the 
other  hand.  Dr.  Pell,  who  had  known  Mrs. 
Kramer  for  20  years  and  saw  her  4  days  aft- 
er the  accident,  testified  that  he  found  her 
extremely  nervous,  with  a  great  deal  of  pain 
in  her  side;  that  he  discovered  what  be 
thought  was  a  broken  rib;  that  she  had  bi- 
creased  temperature  and  accelerated  pulse, 
and  a  trouble  about  her  breathing,  which  he 
thought  was  due  to  the  pain  in  her  side.  Dr. 
Montgomery,  who  also  saw  her  once  about 
the  same  time,  testified  to  the  accelerated 
pulse,  but  said  that  he  then  thought  she 
would  be  all  right  in  a  few  days,  and  did  not 
return.  Dr.  Pope,  who  had  examined  ha 
about  a  year  after  the  Injury,  testified  that 
he  found  increased  temperature  and  acceler^ 
ated  pulse,  also  an  enlarged  place  that  was 
dark  under  the  X-ray,  showing  a  fracture  of 
the  rib ;  that  there  was  inflammatory  trouble 
at  that  point,  and  the  muscles  were  rigid  and 
contracted  in  the  region  of  the  seventh, 
eighth,  ninth,  and  tenth  ribs.  He  also  testi- 
fied that  he  found  a  curvature  of  the  spine 
Up  to  the  time  of  her  injury,  the  plaintiff 
had  been  a  healthy  woman.  Ftom  that  time, 
according  to  her  testimony,  she  had  been 
weak,  and  not  as  she  was  l>efore.  Her  health 
had  been  bad,  and  she  has  only  been  able  to 
work  half  as  much  as  before     Her  nervooi 
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wbo  testified  on  the  trial  as  to  her  condi- 
tion after  the  injury.  If  we  take  the  testi- 
mony of  Dr.  Brandels  and  Dr.  Montgomery 
alone,  the  verdict  Is  entirely  too  large;  but, 
If  we  take  the  testimony  of  Dr.  Pell  and  Dr.' 
Pope  alone,  a  much  larger  verdict  might 
well  have  been  rendered.  Their  testimony  Is 
sustained  by  the  people  who  knew  Mrs.  Kram- 
er, who  saw  her  the  evening  of  the  accident, 
and  who  had  seen  her  from  time  to  time 
since.  The  Jury  are  the  Judges  of  the  cred- 
ibility of  the  witnesses,  and  we  cannot  say 
that  their  finding  Is  against  the  weight  of  the 
testimony. 
Judgment  affirmed. 


BRODIB  V.  HOOK. 
(Court  of  Appeals  of  Kentucky.    Oct.  28,  1909.) 

1.  Klections    (8    1.39*)— Nominations— Time 
FOB  Filing  Certificate. 

Ky.  St.  i  1456  (Russeirg  St.  §  4015),  re- 
qoirlng  certificates  and  petitions  of  nomination 
to  be  filed  with  the  clerk  of  the  county  not  more 
than  GO  and  not  less  than  15  days  Ijefore  elec- 
tion, is  mandatory,  and  the  clerk  has  no  right 
to  place  the  name  of  a  candidate  upon  the 
ballot,  the  certificate  for  which  has  been  filed 
within  15  days  of  the  date  of  election. 

[Ed.    Note. — For   other  cases,   see   Elections, 
Dec.  Dig.  {  139.*] 

2.  Mandamus  (8  154*)— Sufficiency  of  Peti- 
tion. 

A  petition  for  mandamus  to  the  county  clerk 
to   compel   him  to  place  petitioner's  name  on 
the  official  ballot  alleged  that  petitioner's  name 
was  omitted  by  mistake  from  the  original  cer- 
tificate   of   nomination,    and    that   another   cer- 
tificate was  prepared  in  which  petitioner's  name 
was  inserted ;    that  the  clerk  refused  to  place 
petitioner's  name  on  the  l>ailot;    that  the  clerk 
discovered    the    omission    of    petitioner's    name 
from   the  first  certificate,  and  took  it  from  the 
box  where  he  kept  such  certificates,  and  put  it  in 
a  different  l>ox  where  it  was  not  likely  to  be 
found ;    that  he  did  this  to  conceal  the  omission 
from   petitioner.     Held  not  sufiicient  to  justify 
mandamus,  the  time  having  elapsed  within  which 
under  ICy.  St.  8  1456  (Russell's  St.  8  4015),  cer- 
tificates should  be  filed  before  the  amended  cer- 
tificate   was   filed,   as   the  petition  does   not  al- 
lege   that    the  act  of   the   clerk   concealed   from 
him  the  omission  of  his  name  from  the  original 
certificate,  or  that  petitioner  was  prevented  from 
seeing  the  certificate  by  reason  of  the  change,  or 
that  he  ever  called  on  the  clerk  to  produce  it, 
and  was  refused,  or  that  the  removal  of  the  cer- 
tificate from  one  box  to  the  other  was  in  any 
way   hurtful   to  him. 

[Ed.   Note. — For  other  cases,  see  Mandamus, 
Dec  Dig.  S  154.*] 
Barker   and  O'Rear,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Breckinridge 
County. 

"To  be  offlclally  reported." 

Mandamus  by  J.  C.  Brodie  against  William 
F.  Hook  to  compel  the  latter  to  place  his 
name  upon  an  official  ballot.  Writ  denied, 
and  plaintiff  appeals.    Affirmed. 


NUNN,  C.  J.  In  the  month  of  August, 
1909,  the  Republicans  of  Breckinridge  coun- 
ty held  a  convention  to  nominate  candidates 
for  the  various  offices  of  the  county  to  be 
voted  for  at  the  election  to  be  held  Novem- 
ber 2,  1009.  The  chairman  and  secretary 
prepared  and  signed  a  certificate  showing  the 
persons  nominated  for  the  respective  offices, 
in  due  form,  and  same  was  filed  with  the 
county  court  clerk  of  that  county  within  the 
time  prescribed  by  the  statutes,  but  it  fail- 
ed to  be  stated  In  the  certificate  who  was 
nominated,  if  any  one,  for  the  office  of  cir- 
cuit court  clerk.  Matters  stood  thus  until 
October  19,  1909,  at  which  time  the  same 
chairman  and  secretary  prepared  another  cer- 
tificate reciting  the  nominees  of  the  August 
convention.  In  which  they  Inserted  the  name 
of  appellant  as  the  nominee  for  the  office  of 
circuit  court  clerk  but  the  county  court  clerk 
refused  to  regard  it  and  place  appellant's 
name  upon  the  ballots.  Appellant  then  In- 
stituted this  action  for  a  mandamus  requiring 
him  to  place  his  name  upon  them.  The  facts 
above  stated  were  alleged  in  the  petition,  and 
also  that  his  name  was  left  out  of  the  first 
certificate  by  oversight  of  the  chairman  and 
secretary.  He  also  averred  that  the  county 
court  clerk  discovered  the  omission  of  his 
name  from  the  first  certificate,  and  charged 
that  he  then  took  the  certificate  from  the  box 
where  he  kept  all  such  certificates,  and  put 
it  in  a  different  box  where  it  was  not  likely 
to  be  found,  and  that  this  was  done  to  con- 
ceal the  same  from  appellant.  While  we 
must  concede  this  allegation  as  true,  the 
case  having  gone  off  on  demurrer,  it  Is  Justice 
to  the  clerk  to  say  that  be  denied  it. 

We  have  a  case  before  us  in  which  It  is 
conceded  that  the  certificate  declaring  ap- 
pellant's nomination  was  filed  within  15  days 
next  before  the  election  to  be  held  Novem- 
ber 2,  1909,  with  a  bare  pretense  that  his 
failure  to  file  it  15  days  before  the  election 
was  caused  by  the  clerk  changing  the  first 
certificate,  which  did  not  contain  his  name, 
from  its  place  of  deposit  to  another  box  in 
his  office.  He  did  not  allege  that  he  made 
any  effort  to  see  the  certificate  or  request 
anyone  to  examine  it  for  him,  of  that  any- 
one was  prevented  from  examining  the  cer- 
tificate by  reason  of  any  act  of  the  clerk,  or 
that  the  clerk  at  any  time  failed  to  produce 
the  certificate  when  called  upon  for  it;  nor 
is  there  any  allegation  in  the  petition  that 
the  removal  of  the  certificate  from  its  origi- 
nal place  of  deposit  to  another  was  in  any 
way  hurtful  to  appellant.  It  is  provided 
by  section  1456,  Ky.  St.  (section  4015,  Rus- 
sell's St.),  that:  "Certificates  and  petitions 
of  nomination  herein  directed  to  be  filed  with 
the  clerk  of  the  county   shall   be  filed  not 
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the  election  to  be  held  November  2,  1909; 
but,  If  the  statute  l8  merely  directory,  be 
had  the  right  to  put  It  on.  In  15  Cyc.  838, 
it  Is  said:  "Statutory  provisions  in  regard 
to  the  time  of  filing  certificates  of  nomination 
are  mandatory,  and  a  certificate  offered  aft- 
er the  time  limited  is  properly  rejected" — 
and  in  support  of  the  rule  are  cited  cases 
from  California,  Kansas,  New  York,  and 
Ohio,  but  cite  none  holding  the  contrary. 

In  the  case  of  Grlffln  v.  Dingley,  114  Oal. 
481,  46  Pac.  457,  the  court  held  the  statute  of 
that  state  In  regard  to  filing  certificates  of 
nominations  to  be  mandatory.  The  statutes  of 
that  state  declare  that  the  certificate  should 
be  filed  not  less  than  30  days  before  the  day  of 
the  election.  The  court  in  that  case  said:  "To 
hold  that  it  (the  cerUficate)  could  be  filed  28 
days  before  the  day  of  election  would  be  in 
manifest  disregard  of  the  provisions  of  the 
statute."  In  that  case  the  candidate  offered 
his  certificate  of  nomination  28  days  before 
the  election,  when  the  statute  said  "it  shall 
be  filed  not  less  than  thirty  days  before  the 
election."  In  the  case  of  Hollon  v.  Center, 
etc.,  102  Ky.  119,  43  S.  W.  174,  19  Ky.  Law 
Rep.  1134,  this  court  construed  our  statute 
above  quoted.  In  that  case  Center  and  oth- 
ers, who  were  candidates  for  the  county  of- 
fices in  Wolfe  county,  sued  Hollon,  the  coun- 
ty court  clerk,  to  mandamus  him  to  place 
their'  names  upon  the  ballots.  The  lower 
court  granted  the  writ,  and  Hollon  appealed. 
All  the  candidates  filed  with  the  clerk  cer- 
tificates of  their  nomination,  except  James  R. 
Ross  and  John  Creech.  All  the  certificates 
were  filed  within  the  period  prescribed  by  the 
statute,  except  G.  W.  Sally's  and  J.  F.  Sam- 
ple's, which  were  not  offered  until  the  19th 
day  of  October,  less  than  15  days  before  the 
election,  exactly  what  was  done  in  the  case 
at  bar  with  reference  to  appellant's  certif- 
icate. The  certificates  of  the  other  candi- 
dates filed  were  defective,  in  that  they  did 
not  state  the  place  of  residence  of  the  can- 
didates nor  of  the  chairman  and  secretary  of 
the  convention;  nor  did  the  chairman  and 
secretary  ackiiowletlge  the  same  before  an 
officer  authorized  to  administer  an  oath.  The 
court  In  that  case  decided  that  these  defects 
in  the  certificates  could  be  supplied  by  oth- 
er evidence  or  by  the  clerk.  If  he  had  per- 
sonal knowledge  of  the  facts  omitted  In 
the  certificates,  that  the  statute,  in  respect 
to  the  defects  named,  was  merely  directory, 
and  not  mandatory;  but  with  reference  to 
the  certificates  of  Sally  and  Sample,  which 
were  filed  October  19th,  less  than  15  days 
be/ore  the  eleotloOt  ^^^  court  determined  that 


election,  and  reversed  the  case  as  to  these 
appellees  and  also  as  to  the  two  parties  who 
failed  to  file  any  certificates.  Bouvler's  Law 
Dictionary  defines  the  word  "mandatory"  as 
follows:  "In  the  construction'  of  statutes, 
this  word  is  applied  to  such  as  require  to 
be  obeyed,  under  penalty  .of  having  proceed- 
ings under  them  declared  void.  Directory 
statutes  must  be  ot>eyed,  but,  if  not,  do  not 
invalidate  the  act" 

In  view  of  these  anthorites,  and  it  seems 
that  there  are  none  to  the  contrary,  we  are  of 
the  opinion  that  appellee  was  correct  in  re- 
fusing to  print  appellant's  name  on  the  bal- 
lots to  be  voted  at  the  election  to  be  held 
November  2,  1909.  We  are  of  the  opinion 
that  the  General  Assembly  enacted  this  man- 
datory provision  requiring  the  certificates 
and  petitions  of  nomination  to  be  filed  not 
less  than  fifteen  days  before  the  election,  so 
as  to  give  the  clerk  that  much  time  to  pre- 
pare and  have  the  ballots  printed  and  dis- 
tributed among  the  polling  places  In  the 
county  before  the  day  of  the  election,  and 
without  being  annoyed  by  litigation  by  some- 
one attempting  to  get  some  name  on  or  off 
the  ballots,  and  without  being  importuned  by 
candidates  and  their  friends  for  that  pur- 
pose. The  statute  makes  it  obligatory  upon 
all  persons  who  desire  to  be  candidates  at  an 
election  to  see  to  it  that  their  certificates 
of  nomination,  or  the  necessary  papers  en- 
titling them  to  have  their  names  placed  on 
the  ballots  to  be  voted,  are  filed  not  less 
than  fifteen  days  before  the  election.  If  they 
neglect  to  do  this,  they  must  suffer  the 
loss.  Of  course,  the  rule  would  be  otherwise 
if  the  clerk  fraudulently  or  otherwise  wrong- 
fully prevented  the  filing  of  the  certificate  or 
petition  within  the  time  required  by  the  stat- 
ute. It  is  true  that  appellant  alleged  that 
the  clerk  changed  the  first  certificate  from 
one  box  to  another  for  the  purpose  of  con- 
cealing it  from  him,  but  it  is  not  alleged 
that  it  was  concealed  from  him,  or  that  he 
was  prevented  from  seeing  it  by  reason  of  the 
change,  or  that  he  ever  called  on  the  clerk 
to  produce  it  and  was  refused,  or  that  he  bad 
anyone  else  to  do  so  with  a  like  result,  or  that 
he  ever  looked  in  the  box  where  such  certif- 
icates were  usually  kept  and  failed  to  find  it; 
nor  does  he  allege  that  the  removal  of  the 
certificate  from  one  box  to  another  was  in 
any  way  hurtful  to  him. 

For  these  reasons,  the  Judgment  of  the  low- 
er court  must  be  aflBrmed. 

BARKER  and  O'REAR,  JJ.,  dlssoit. 


tbtance8  by  ueib8— ukbts  of  1nte8tatb— 

"Bona    Fide   Pcbchaseb    fob    Valoablk 

considebation." 

Under  Ky.  St.  1900,  f  2087  (RuBsell's  St. 
{  3863),  providing  that  any  estate  aliened  by 
the  heir  or  devisee  before  suit  brought  shall 
not  be  liable  to  the  creditors  of  decedent  in 
the  hands  of  a  bona  fide  purchaser  for  a  val- 
uable consideration  unless  action  is  instituted 
within  six  months,  a  "bona  fide  purchaser  for 
a  valuable  consideration"  is  one  who  in  good 
faith  buys  the  land  and  pays  therefor. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {  490;  Dec.  Dig.  S 
134.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  825-830;    vol.  8,  p.  7591.] 
2.  Descent  and  Distbibution  (j  134*)— Con'- 

vetance  by  heirs — debts  of  intestate — 

Bona  Fide  Pubohaseb. 

Under  said  section,  that  the  purchaser  was 
Judge  of  the  circuit  court  and  had  notice  of  the 
pendency  of  an  action  against  the  ancestor  to 
recover  a  money  judgment  did  not  prevent  his 
being  a  bona  fide  purchaser;  the  suit  not  seek- 
ing to  subject  the  land. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
IMstribution,  Cent.  Dig.  f  490;  Dec.  Dig.  i 
134.*] 

8.  Descent  and  Distbibdtion  (S  143*)  — 
Debts  of  Intestate — Action  Against  Pub- 
CHASEB— Limitations. 

Under  said  section,  one  purchasing  land 
in  good  &ith  from  the  widow  and  heirs  of  the 
deceased  owner  and  paying  therefor  acquired 
title,  unless  an  action  to  subject  the  land  to 
debts  was  filed  within  six  months  after  it  de- 
scended. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  |  503;  Dec.  Dig.  { 
143.*] 

4.  Appeai-  and  Bbbob  (|  882*)- Rioht  to  At- 

IXOB  Bbbob— iNviTiNo  Ebbob. 

Where,  in  an  action  to  recover  land,  an 
amended  reply  and  rejoinder,  though  unneces- 
sary, were  filed  without  objection,  and  the  par- 
ties elected  to  set  forth  their  respective  titles, 
and  it  appeared  from  the  pleadings  that  defend- 
ants had  no  title,  they  could  not  on  appeal  com- 
plain, where  the  court  decided  the  issue  present- 
ed in  such  pleadings  without  objection  on  their 
part. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  i  3506 ;    Dec.  Dig.  1  882.*) 

6.  Appeal  and  Ebbox  ({  1041*)— Habuless 

Ebbob. 

Though  an  amended  reply  was  improperly 
filed  to  prevent  the  case  gome  to  the  jury,  the 
case  will  not  be  reversed  and  remanded  for  a 
jur^  trial  on  an  issue  playing  no  part  in  the 
action. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4106;    Dec.  Dig.  f  1041.*] 

Appeal  from  Circuit  Court,  Whitley  County. 

"To  be  officially  reported." 

Action  by  the  executor  of  Robert  Boyd,  Sr., 
and  others,  against  Nathan  Buchanan  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Affirmed. 

See,  also,  115  S.  W.  222 ;  120  S.  W.  295. 

Tye  &  Slier,  for  appellants.  H.  C.  Clay, 
for  appellees. 


an  answer  pieaaing  tnat  tney  were  in  posses- 
sion of  the  first  tract  named  in  the  petition, 
but  were  not  in  possession  of  the  second  tract. 
They  denied  plaintiff's  title  to  the  first  tract 
and  pleaded  title  In  themselves.  Thereafter 
R.  Boyd,  Sr.,  filed  a  reply  denying  the  affirm- 
ative allegations  of  the  answer.  Subsequent- 
ly, and  without  objection  on  behalf  of  the  ai>- 
pellants,  plaintiff  amended  his  reply  and  set 
forth  the  sources  of  his  title.  He  pleaded: 
That  the  tracts  of  land  described  In  the  peti- 
tion were  conveyed  to  Ulm  on  August  14, 1889, 
by  Juda  Leforce  and  Lee  Leforce.  That  Juda 
Leforce  was  then  the  widow  of  D.  H.  Leforce, 
who  had  theretofore  died  Intestate  in  Whitley 
'county,  Ky.  That  Lee  Leforce,  the  other 
grantor  In  the  deed,  was  the  only  child  and 
heir  of  D.  H.  Leforce.  That  at  the  death  of 
the  latter  he  was  seised  in  fee  simple  of  the 
tracts  in  controversy.  That  by  reason  of  D. 
H.  Leforce'B  Intestacy  the  legal  title  thereto 
descended  on  his  death  to  Lee  Leforce,  sub- 
ject to  the  dower  rights  of  Juda  Leforce. 
That  plaintiff  purchased  said  lands  from' 
Juda  Leforce  and  Lee  Leforce  In  good  faith 
and  for  a  valuable  consideration  then  paid  by 
him  to  them.  That  on  the  date  of  said  deed, 
to  wit,  August  14,  1889,  each  of  the  grantors 
therein  duly  acknowledged  and  delivered  the 
same  to  the  plaintiff,  and  he  thereby  became 
the  owner  of  the  fee-simple  title  to  each  of 
said  tracts  of  land.  Said  deed  was  duly 
lodged  for  record  and  recorded  on  the  20th 
day  of  August,  1889,  in  the  clerk's  office  of 
the  Whitley  county  court  A  copy  of  the  deed 
Is  filed  with  the  amended  reply.  In  said  re- 
ply It  Is  further  alleged:  That  on  the  13th 
day  of  September,  1893,  the  appellants,  in  an 
action  which  was  then  pending  In  the  Whitley 
circuit  court  wherein  they  were  plaintiffs, 
and  others.  Including  the  heirs  of  D.  H.  Le- 
force, were  defendants,  an  amended  petition 
was  filed  by  the  plaintiffs,  by  which  for  the 
first  time  the  plaintiffs  In  that  action  sought 
to  subject  to  the  payment  of  the  claim  which 
they  were  asserting  against  the  estate  of  D. 
H.  Leforce  the  land  in  controversy;  that  near- 
ly four  years  theretofore,  for  a  valuable  con- 
sideration paid  by  the  plaintiff,  Juda  Leforce 
and  Lee  Leforce  had  conveyed  the  lands  In 
question  to  him  by  deed  of  general  warranty ; 
that.  In  the  action  wherein  appellants  were 
plaintiffs  and  said  Juda  Leforce  and  others 
were  defendants,  an  order  was  made  by  the 
Whitley  circuit  court  at  its  January  term, 
1894,  directing  that  the  land  In  question  be 
sold  to  satisfy  the  claim  of  appellants  against 
the  estate  of  D.  H.  Leforce;  that  in  obedience 
to  that  order  the  first  named  of  the  tracts 
described  in  the  petition  was  sold  by  the 
master  commissioner  on  March  5,  1894;  that 
J.  S.  G,  Farrls  became  the  purchaser  thereof 
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for  the  benefit  of  appellants;  that  thereafter 
a  deed  was  made  to  the  appellants.  It  is 
farther  charged  that  the  last  conveyance  Is 
the  only  semblance  of  title  which  the  appel- 
lants have  to  the  tract  first  named,  and  that 
they  purchased  the  same  subject  to  notice  of 
plaintiff's  prior  purchase  of  said  land  In 
good  ftith  from  the  widow  and  heirs  of  D.  H. 
Leforce. 

Thereafter  appellants,  Nathan  Buchanan 
and  others,  filed  a  rejoinder  to  plaintiff's  re- 
ply, wherein  they  {)Ieaded:  That  in  1881  they 
instituted  an  action  against  D.  H.  Leforce  to 
recover  Judgment  for  many  hundred  dollars; 
that  said  action  remained  on  the  docket  of 
the  Whitley  circuit  court  until  the  death  of 
D.  H.  Leforce,  which  occurred  on  the  3d  day 
of  May,  18S7;  that  after  the  death  of  D.  H. 
Leforce,  and  within  six  months  thereof,  sai^ 
action  against  D.  H.  Leforce  was  revived 
against  Lee  Leforce,  his  only  child  and  heir 
at  law,  and  the  administrator  of  said  D.  H. 
Leforce;  that  said  action  was  thereafter 
transferred  to  the  equity  side  of  the  court's 
doclcet,  and  an  amended  petition  filed,  by 
which  it  was  sought  to  settle  the  estate  of  D. 
H.  Leforce  and  to  sell  his  land  for  the  pur- 
pose of  paying  their  debt;  that  the  plaintiff 
In  this  action  failed  to  cause  his  deed  to  be 
recorded  in  the  clerk's  office  of  the  Whitley 
county  court,  or  failed  to  have  it  Indexed  in 
the  index  of  records  of  deeds  in  said  clerk's 
office ;  and  that  appellants  had  no  knowledge 
of  the  existence  of  said  deed,  and  said  deed 
was  not  in  fact  recorded  In  the  clerk's  office 
of  the  Whitley  county  court  as  required  by 
law.  It  is  further  pleaded:  That  by  the  ac- 
tion to  settle  the  estate  appellants  had  a  lien 
upon  the  land  in  controversy  to  secure  the 
payment  of  their  debts,  which  lien  was  prior 
and  superior  to  the  rights  of  plaintiff;  that 
said  lien  was  enforced  by  a  sale  of  said  land, 
and  they  became  the  purchasers  thereof;  that 
said  sale  was  confirmed  by  order  of  the  Whit- 
ley circuit  court,  and  a  deed  of  conveyance 
made  by  the  commissioner  of  said  court.  It 
is  further  charged:  That  plaintiff  was  Judge 
of  the  Whitley  circuit  court  in  which  such  ac- 
tion was  pending  from  January,  1886,  until 
January,  1893,  and  had  notice  of  the  pend- 
ency of  said  action;  that  plaintiff  took  title 
to  said  land  subject  to  the  rights  and  liens 
of  appellants  and  all  other  creditors  of  D.  H. 
Leforce.  Plaintiff  filed  a  demurrer  to  the 
foregoing  rejoinder,  which  was  sustained  by 
the  court  Appellants  then  declined  to  amend 
their  rejoinder  or  otherwise  plead  further. 
Judgment  was  then  entered  in  favor  of  plain- 
tiff. From  that  Judgment  this  appeal  is 
prosecuted.  Robert  Boyd,  Sr.,  died  after  the 
rendition  of  the  foregoing  Judgment,  and  the 
case  has  been  revived  against  his  heirs. 

It  win  be  observed  that  the  rejoinder  ad- 
mits that  the  amended  petition,  by  which 
the  appellants  sought  to  subject  D.  H.  Le- 
force's  land  to  the  payment  of  his  debts, 
was  not  filed  within  six  months  after  the 
death  of  said  Leforce.     Moreover,  the  re- 


Joinder  does  not  deny  that  appellants  tuid 
notice  of  the  fact  that  R.  Boyd,  Sr.,  had 
actually  purchased  the  land  in  question  from 
the  widow  and  heir  at  law  of  D.  H.  Leforce. 
The  question,  then,  arises:  Did  appellants 
acquire  a  good  title  to  the  property  in  qnes- 
tlon  by  their  purchase  under  such  circum- 
stances? 

Section  2087,  Ey.  St  (Russell's  St  {  3S63). 
is  as  follows:  "When  the  heir  or  devisee 
shall  alien,  before  suit  brought  the  estate 
descended  or  devised,  he  shall  be  liable  for 
the  value  thereof,  with  legal  interest  from 
the  time  of  alienation,  to  the  creditors  of  the 
decedent  or  testator ;  but  the  estate  so  alien- 
ed shall  not  be  liable  to  the  creditors  In  the 
hands  of  a  bona  fide  purchaser  for  valuable 
consideration,  unless  action  is  Institated 
within  six  months  after  the  estate  Is  de- 
vised or  descended  to  subject  the  same." 
It  will  be  observed  that  the  foregoing  sectioii 
provides  that  any  estate  aliened  by  the  heir 
or  devisee  shall  not  be  liable  to  the  creditors 
in  the  hands  of  a  bona  fide  purchaser  for 
valuable  consideration,  unless  action  is  insti- 
tuted within  six  months  after  the  estate  Is 
devised  or  descended  to  subject  the  same. 
While  it  appears  from  the  rejoinder  that  the 
original  action  of  appellants  against  D.  H. 
Leforce  was  revived  within  six  months.  It 
further  appears  that  the  amended  petition 
seeking  to  subject  the  land  was  not  filed 
within  the  required  time.  Under  that  section 
a  "bona  fide  purchaser  for  a  valuable  con- 
sideration" is  one  who  in  good  faith  buys  the 
land  and  pays  therefor.  The  fact  that  R. 
Boyd,  Sr.,  was  a  purchaser  for  a  valuable 
consideration,  was  not  denied  by  the  rejoin- 
der, and  the  fact  that  he  was  Judge  of  the 
circuit  court  and  had  notice  of  the  pendency 
of  the  original  case  of  appellants  against 
D.  H.  Leforce  did  not  make  him  any  the 
less  a  bona  fide  purchaser  for  a  valuable  con- 
sideration. In  that  suit  it  was  not  sought 
to  subject  the  land.  Having  bought  the  land 
in  good  faith,  and  having  paid  for  It,  he  was 
entitled  to  it,  unless  an  action  to  subject 
the  land  was  filed  within  six  months  after 
it  descended  to  D.  H.  Leforce's  widow  and 
heirs.  Parks  v.  Smoot,  105  Ky.  63,  48  S.  W. 
146,  20  Ky.  Law  Rep.  1043.  No  such  action 
having  been  filed,  he  acquired  title  nnder  the 
deed  made  to  him  by  Juda  Leforce  and  Lee 
Leforce. 

But  it  Is  Insisted:  That  the  petition,  an- 
swer, and  reply  made  an  issue  as  to  the  own- 
ership of  the  land;  that  the  subsequent 
pleadings,  consisting  of  the  amended  reply 
and  rejoinder.  In  which  R.  Boyd,  Sr.,  and 
appellants  set  forth  their  respective  titles, 
were  mere  surplusage,  and  the  court  erred  in 
determining  the  controversy  by  those  plead- 
ings instead  of  trying  the  case  upon  the  is- 
sues which  had  been  completed  by  the  peti- 
tion, answer,  and  reply.  In  support  of  this 
position,  it  is  insisted  that  appellants  might, 
under  the  general  issue,  have  shown  adverse 
possession  for  the  statutory  period.    As  ap- 
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in  this  case.  Moreover,  even  though  the 
filing  of  the  amended  reply  and  rejoinder 
was  unnecessary,  yet  where  each  of  these 
pleadings  was  filed  without  objection,  and 
the  parties  elected  to  set  forth  their  re- 
spective titles,  and  it  is  apparent  from  the 
pleadings  that  appellants  hare  no  title,  they 
cannot  now  complain  because  the  court  de- 
cided the  Issue  which  was  presented  in  such 
pleadings  without  objection  upon  their  part. 

But  it  is  argued  that  the  amended  reply 
was  filed  for  the  purpose  of  preventing  the 
case  from  going  to  the  Jury.  That  may  be 
true;  but  it  is  perfectly  manifest  that,  with 
the  question  of  adverse  possession  eliminat- 
ed, the  only  other  question  in  the  case  was 
one  of  law.  Under  these  circumstances,  sub- 
stantial Justice  does  not  require  that  this 
case  be  reversed  and  remanded  for  a  trial  by 
Jury  upon  an  issue  which  it  is  apparent  from 
the  record  plays  no  part  In  the  case. 

Judgment  affirmed. 


BARNHILL  et  al.  v.  SHARON  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct.  26,  1909.) 

Wills  (J  532*)  —  Beneficiaries  —  Substitu- 
tion— "Sister." 

Ky.  St.  I  2064  (Russell's  St.  {  3841),  pro- 
vides that  where  a  devise  is  made  to  several 
as  a  class,  and  one  or  more  shall  die  before,  and 
another  or  others  shall  survive,  testator,  the 
share  or  shares  of  those  dying  shall  go  to  bis 
or  their  descendants,  or,  if  none,  to  the  surviv- 
ing devisees.  Section  4841  (section  3964)  pro- 
vides that  if  a  devisee  dies  before  testator,  or 
is  dead  at  the  making  of  the  will,  leaving  issue 
who  survive  testator,,  such  issue  shall  take  as 
the  devisee  would  have  done.  Testator  devised 
the  remainder,  after  a  life  estate  in  land,  to 
bis  brothers  and  sisters.  He  bad  one  sister 
who  died  without  issue,  before  be  did,  and  a 
half-sister  who  died  before  the  will  was  made, 
leaving  issue  who  survived  him.  Held,  that  the 
will  must  be  construed  to  mean  "sisters"  as  a 
class,  which  being  the  case,  the  devise  was  con- 
trolled by  section  4841,  and  the  descendants  of 
the  half-sister  took  the  share  she  would  have 
had  she  survived  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  1191-1197;    Dec.  Dig.  g  552.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6522,  6523.] 

Appeal  from  Circuit  Court,  Scott  County. 

"To  be  officially  reported." 

Action  by  Ida  Bamhill  and  others  against 
Henry  Sharon  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Reversed 
and  remanded. 

3.  C.  B.  Sebree,  for  appellants.  Ford  & 
Ford,  for  appellees. 

GLAT,  C.  Appellants,  Ida  Barnhlll  and 
others,   who   are   the   children   and   grand- 


Biiuaiea  m  scoti  county,  is.y.  xne  couri  sus- 
tained a  demurrer  to  the  petition,  and  it  was 
dismissed.     Ida  Bamhill  and  others  appeal. 

The  petition  Is  as  follows:    "The  plaintiffs 

state:    That  one  Tbos.  Sharon,  on  the 

day  of  190 —  departed  this  life  testate,  a 
resident  and  citizen  of  Scott  county,  Ky., 
having  first  made  and  published  his  last  will 
in  writing,  a  certified  copy  of  which  is  filed 
herewith,  marked  'W,'  and  which  was  duly 
probated  and  admitted  to  record  in  the 
clerk's  office  of  said  county.  At  the  time  of 
his  death  he  was  the  owner  of  a  tract  of 
land  in  said  county  of  about  47  acres  bound- 
ed and  described  as  follows:  Adjoining  the 
land  of  Henry  Sharon  on  the  west,  Hugh 
Sharon  and  Annie  Morris  on  the  south,  Jas. 
N.  Sharon  on  the  east,  and  Patsy  Williamson 
on  the  north.  That  by  the  said  will  said 
testator  devised  said  land  to  Mary  Sharon, 
bis  wife,  for  life,  remainder  to  his  brothers 
and  sisters.  That  on  the day  of  Jan- 
uary, 1009,  bis  wife,  the  said  Mary  Sharon, 
the  said  life  tenant,  departed  this  life.  That 
the  four  defendants  who  survive  are  his  only 
brothers  he  ever  bad.  That  said  testator 
had  one  sister,  who  died  before  the  testator 
died,  without  issue  or  parents,  and  a  half- 
sister,  whose  name  was  Mary  Elizabeth  Wil- 
liamson, who  died  before  the  said  will  was 
made  and  left  surviving  her  the  three  chil- 
dren, a  daughter,  Ida  Bamhill,  the  plaintiff, 
and  the  plaintiff  Arthur  Barnhlll  is  her  bus- 
band,  Rosa  Ann  Bamhill,  who  married  the 
plaintiff  Jno.  E.  Bamhill  and  died,  leaving 
as  her  only  children  the  plaintiffs  Ethel,  Mary, 
and  Ward  Bamhill,  and  another  daughter, 
Artymacy  BarnUIll,  now  dead,  who  married 
plaintiff  Joe  Sutton,  and  of  that  marriage 
she  left  the  following  children:  The  plain- 
tiffs Claud,  Cambridge,  Mary,  Slndy,  Arthur, 
and  Pearl  Sutton,  all  infants  except  Claud 
and  Cambridge  and  bare  no  guardian,  cura- 
tor, or  committee,  and  they  sue  by  their 
father  and  nest  friend,  the  plaintiff  Joe  Sut- 
ton. Plaintiffs  say  that  they  as  the  only 
children  and  grandchildren  of  the  said  Mary 
Elizabeth  Williamson,  are  entitled  to  one- 
fifth  of  said  land,  and  the  defendants  are 
entitled  to  the  other  four-fifths  in  equal 
shares.  Wherefore  plaintiffs  pray  that  com- 
missioners be  appointed  to  make  partition 
of  said  land  among  the  plaintiffs  and  defend- 
ants. That  one-fifth  of  said  land  be  allotted 
to  plaintiffs.  The  plaintiff  John  E.  Barn- 
hill  Is  the  guardian  of  his  children,  Esther, 
Mary,  and  Ward." 

The  will  of  Thomas  Sharon,  referred  to  in 
the  petition,  is  as  follows: 

"May  17,  1897. 

"I,  Thomas  J.  Sharon,  of  the  county  of 
Scott  and  state  of  Kentucky,  do  this  day 
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make  and  publish  this  jny  last  will  and  tes- 
tament: 

"(1)  I  give  and  bequeath  to  my  wife,  Mary 
A.  Sharon,  all  my  estate,  both  real  and  per- 
sonal, to  have  and  to  hold  the  same  during 
her  lifetime. 

"(2)  And  the  real  estate  to  go  to  my  broth- 
ers and  sisters,  at  the  death  of  my  wife. 

"(3)  I  do  hereby  appoint  and  malce  my 
wife,  Mary  A.  Sharon,  my  sole  executrix 
without  giving  any  bond. 

"(4)  I  further  order  my  executrix  to  pay 
my  Just  and  honest  debts,  and  funeral  ex- 
penses. 

"In  testimony  hereof  I  have  this  day  set 
tny  hand  in  the  pres^ice  of 

"Thomas  J.  Sharon. 
"Witnesses:      John  Morris. 
"John  P.  Cox. 
"W.  O.  Bamhill." 

In  the  case  of  Fuller  t.  Martin,  06  Ky.  600, 
29  S.  W.  315,  16  Ky.  Law  Rep.  576,  the  will 
of  George  W.  Robinson  was  before  this 
court  for  Interpretation.  After  directing  the 
sale  of  his  personal*  property  and  the  appli- 
cation of  the  proceeds  to  the  payment  of  his 
debts,  the  will  is  as  follows:  "Second.  After 
the  payment  of  my  debts  and  funeral  ex- 
penses as  above  provided  for,  I  give  and 
bequeath  to  my  brothers  and  sisters  all 
my  real  and  personal  property  to  be  divided 
equally  between  them.  •  •  • "  The  tes- 
tator then  appoints  certain  friends  as  ex- 
ecutors of  his  will.  In  its  opinion  is  first  set 
forth  section  1,  art  2,  c.  50,  of  the  General 
Statutes  of  1883  and  section  18,  c.  113,  of 
the  General  Statutes  of  1888,  which  are  the 
same  as  sections  20C4  and  4811  of  the  Ken- 
tucky Statutes  (sections  3841,  3964,  Russell's 
St.)  and  are  as  follows: — 

"Sec.  2064.  When  a  devise  is  made  to  sev- 
eral as  a  class  or  as  tenants  In  common,  or 
as  Joint  tenants,  and  one  or  more  of  the 
devisees  shall  die  before  the  testator,  and 
another  or  others  shall  survive  the  testator, 
the  share  or  shares  of  such  as  so  die  shall  go 
to  his  or  their  descendants.  If  any ;  if  none, 
to  the  surviving  devisees,  unless  a  dlCFerent 
disposition  Is  made  by  the  devisor.  A  devise 
to  children  embraces  grandchildren  when 
there  are  no  children,  and  no  other  construc- 
tion win  give  effect  to  the  devise." 

"Sec.  4841.  If  a  devisee  or  legatee  dies  be- 
fore the  testator,  or  is  dead  at  the  making 
of  the  will,  leaving  issue  who  survive  the 
testator,  such  issue  shall  take  the  estate 
devised  or  bequeathed,  as  the  devisee  or 
legatee  would  have  done  If  be  had  survived 
the  testator,  unless  a  different  disposition 
thereof  Is  made  or  required  by  the  will." 

The  court  then  uses  the  following  language: 
"These  statutes,  however,  cannot  aid  us  until 
we  first  determine  who  are  the  devisees 
or  legatees  meant  to  be  described  by  the 
words  In  question.    The  words  of  first  stat- 


nte,  Hrhen  a  devise  Is  made  to  several  as  a 
class,'  require  the  ascertainment  of  the  class 
before  we  can  say  that  the  descendants  of 
a  member  of  the  class  shall  be  substituted 
as  a  devisee;  and  so  with  the  words,  'if  a 
devisee  or  legatee  dies  before  the  testator, 
or  is  dead  at  the  making  of  the  will,'  etc.. 
the  question  must  first  be  determined  who 
is  the  devisee  or  legatee  under  the  will  be- 
fore we  can  substitute  the  Issue.  Tlie  stat- 
ute In  effect  leaves  the  question  where  we 
found  it  It  is  conceded  that,  if  the  testa- 
tor meant  to  include  his  dead  brothers  and 
sisters  by  the  words  'brothers  and  sisters,' 
then  these  children  take  what  their  parents 
would  have  taken.  It  seems  to  us  that,  as 
the  words  used  cannot  be  applied  as  a  de- 
scription of  living  objects,  the  testator  must 
have  meant  to  describe  all  bis  brothers.  He 
could  not  proi)erly  describe  kls  living  brother 
as  'brothers,'  and,  if  effect  be  given  the  lan- 
guage used,  we  must  suppose  that  the  tes- 
tator, knowing  that  the  issue  of  the  dead 
brothers  and  sisters  took  by  substitution, 
meant  to  include  all  his  brothers  and  sisters 
as  a  class,  the  dead  as  well  as  the  living. 
By  this  construction  all  those  who  are  the 
natural  objects  of  the  testator's  love  partake 
of  his  bounty,  and  not  a  part  only."  In  sup- 
port of  the  construction  adopted  In  the  above 
case,  this  court  relied  upon  the  case  of  Hun- 
tress r.  Place,  137  Mass.  409,  and  upon  Jar- 
man  on  WUls  (6th  Ed.)  vol.  2,  p.  713. 

From  an  examination  of  the  will  and  facts 
of  the  above  case,  it  will  be  seen  that  the 
question  Involved  in  the  case  at  bar  Is  sub- 
stantially the  same.  In  the  will  under  con- 
sideration the  testator  uses  the  words  "broth- 
ers and  sisters."  In  order  to  give  the  word 
"sister"  any  meaning  at  all,  It  must  be  made 
to  include  more  than  one  sister.  It  Is  con- 
tended by  appellees  that  the  petition  does 
not  allege  that  the  sister  who  died  before 
the  testator,  and  the  half-sister,  whose  de- 
scendants have  instituted  this  action,  are 
the  only  sisters  that  the  testator  ever  had. 
We  are  inclined  to  the  opinion  that  this  fSct 
is  immaterial.  There  Is  nothing  In  the  will 
to  show  that  the  testator  Intended  to  lUnlt 
his  estate  to  his  full-sisters.  We  most  con- 
strue the  will  to  mean  "sisters"  as  a  dass. 
That  being  the  case,  the  devise  is  controlled 
by  section  4841  of  the  Kentucky  Statutes. 
Under  that  section  It  Is  Immaterial  that 
Mary  Elizabeth  Williamson  was  dead  at  the 
time  of  the  making  of  the  wUl,  if  as  a  matter 
of  fact  she  was  Included  In  the  class  "sis- 
ters." As  It  appears  from  the  petition  that 
the  full-sister  died  without  Issue  or  parents, 
her  share  passed  under  section  2064  to  the 
surviving  devisees  under  the  will. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  overrule  the  demurrer  to 
the  petition. 
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discovered  evidence  nnleBS  It  would  change  tbe 
result  if  produced. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  «  226,  227;    Dec.  Dig.  {  108.*] 

2.  Appeai,  and  Ebbob  (§  1195*)— Rkvebsal— 
New  TbiaIt-Newlt  Discovebed  Evidenox 
—Effect. 

A  decision  on  appeal  that  a  new  trial  should 
have  been  granted  for  newly  discovered  evidence 
constitutes  a  holding  that  the  evidence  newly 
discovered  is  sufficient  to  change  tbe  result,  so 
that,  in  the  absence  of  contradictory  evidence 
on  retrial,  if  the  newly  discovered  evidence  is 
produced  and  the  case  is  otherwise  practically 
the  same,  tbe  trial  court  is  bound  to  come  to 
tbe  conclusion  opposite  to  that  arrived  at  on 
the  former  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  4661-1665;  Dec.  Dig.  8 
1195.*] 

8.  Witnesses  (S  159*)  —  Tbansaotion  with 
Pebson  Since  Deceased— Patment. 

A  debtor  was  incomi>etent  to  testify  as 
against  the  executor  of  his  deceased  creditor 
to  a  transaction  with  the  creditor  wherein  it 
was  claimed  that  the  debtor  paid  a  specified 
amount  of  the  debt,  receiving  a  receipt  there- 
for, part  of  which  bad  been  destroyed. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  681 ;    Dec.  Dig.  g  159.*] 

4.  AppEAt  and  Erbob  (|  1195*) — Law  of  the 
Case— Decision  on  Fobmeb  Appeal. 

A  decision  on  former  appeal  that  certain 
witnesses  who  had  seen  a  receipt  alleged  to  have 
been  executed  by  plaintiff's  testator,  part  of 
which  had  been  lost,  could  testify  that  it  wa^ 
for  $350,  constituted  the  law  of  the  case  on 
retrial. 

[ESd.  Note. — For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  H  4661-4665;  Dec.  Dig.  i 
1195.*] 

6.  Loot  Instbuhents  (t  8*)  —  Contents  — 

Pboof. 

Where,  in  a  suit  on  a  note  by  the  holder's 
executors,  defendant  claimed  an  unindorsed  pay- 
ment of  $350  and  produced  scraps  of  a  receipt, 
the  balance  of  which  had  t>een  destroyed,  proved 
to  have  t>een  executed  by  testafor  and  appear- 
ing to  be  for  $50  only,  the  inference  to  be  drawn 
therefrom  was  overcome  by  the  testimony  of  four 
witnesses  who  had  seen  and  read  it  when  it  was 
complete  that  it  adinowledged  the  receipt  of 
$350. 

[Ed.  Note.— For  other  cases,  see  Lost  Instm- 
ments,  Dec.  Dig.  {  8.*] 

Appeal  from  Circuit  Court,  Madison  County. 

"Not  to  be  offlclally  reported." 

Action  by  O.  B.  Million's  executors  against 
Thomas  Mlilloa.  Judgment  for  plaintiflts, 
and  defendant  appeals.  Reversed  and  re- 
manded, with  directions. 

See,  also,  104  S.  W.  768,  31  Ky.  Law  Rep. 
1156. 

J.  C.  &  D.  M.  Cbenault,  for  appellant  J. 
A.  Sallivan  and  S.  M.  Wallace,  for  appellees. 


HOB90N,  J.  On  November  13, 1886,  Thom- 
as Million  executed  to  O.  B.  Million  bis  note 
for  $750,  borrowed  money,  due  In  12  months, 
and  to  secure  the  note  he  and  his  wife  ex- 


oer  01  credits  maorsea  on  tue  note  were 
admitted  by  the  petition.  By  his  answer 
Thomas  Million  pleaded  that  be  bad  paid 
on  the  note  $350  on  January  3,  18S9,  which 
bad  not  been  credited  on  tbe  note,  for  which 
a  receipt  bad  been  executed  to  him  by  6.  B. 
Million.  He  produced  several  scraps  of  pa- 
per which  he  said  was  tbe  receipt,  and  bad 
been  worn  thus  from  carrying  it  in  his 
pocicetbook.  On  one  of  tbe  scraps  tbe  word 
"fifty"  could  be  seen,  and  on  the  back  of  one 
of  them  was  this,  "$350.00."  The  signature 
was  gone,  but  tops  of  letters  could  be  seen. 
Part  of  tbe  date  was  gone,  but  the  figures 
"188"  were  left  The  defendant  proved  by 
T.  B.  Myse  that  on  December  7,  1896,  he 
paid  some  money  to  Thomas  Million  which 
was  credited  on  tbe  note;  that,  when  this 
credit  was  put  on  tbe  note,  Thomas  Million 
said  that  they  had  better  put  that  other 
credit  on  while  they  were  there.  O.  B.  Mil- 
lion answered,  "I  hare  receipted  to  you  for 
that"  From  the  way  they  talked  it  seemed 
a  considerable  little  amount,  and  while  they 
were  talking  some  one  came  and  plucked 
O.  B.  Million  by  tbe  arm.  He  tben  said  they 
would  fix  it  some  other  time.  Thomas  Mil- 
lion seemed  very  anxious  to  have  it  fixed. 
There  were  no  credits  put  on  tbe  note  after 
this  date.  John  Baker  testified  that  In  the 
year  1891  Thomas  Million  showed  him  a  re- 
ceipt which  purported  to  be  signed  by  Q.  B. 
Million  for  $350.  It  was  shown  him  because 
be  was  proposing  to  buy  the  land,  and  wish- 
ed to  know  tbe  amount  of  tbe  mortgage  on 
it.  There  was  some  other  evidence  tending 
to  show  that  O.  B.  Million  bad  executed  a  re- 
ceipt to  Thomas  Million  for  money  paid  on 
a  note  when  he  did  not  have  the  note  with 
him.  On  a  submission  of  the  case  on  this 
evidence,  the  circuit  court  credited  Thomas 
Million  by  $50,  of  date  January  3,  1889,  as 
be  could  read  tbe  word  "fifty"  in  tbe  scraps, 
but  declined  to  •  give  any  further  credit 
Thomas  Million  filed  grounds  for  a  new  trial, 
alleging  that  be  bad  just  learned  that  he- 
could  prove  by  F.  C.  Maupln  and  William 
Gabbard  that  they  bad  seen  the  receipt  and 
had  read  it,  and  that  It  was  a  receipt  for 
$350.  The  court  overruled  the  motion  for  a 
new  trial,  and  Thomas  Million  appealed  to 
this  court.  On  tbe  appeal  it  was  held  that  a 
new  trial  should  bave  been  granted  on  ac- 
count of  the  newly  discovered  evidence,  and 
the  judgment  was  reversed.  See  Million  v. 
Million's  Ex'rs,  104  S.  W.  768,  31  Ky.  Law 
Rep.  1156.  On  tbe  return  of  tbe  case  to  tbe 
circuit  court,  the  defendant  took  the  depo- 
sitions of  Maupln,  Gabbard,  and  William 
Todd,  who  testified  practically  to  the  facts 
stated  in  the  tormec  opinion  of  this  court 
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he  appeals. 

After  the  defendant  had  taken  the  proof 
of  the  three  witnesses  referred  to,  the  plain- 
tiffs took  three  depositions ;  but  these  threw 
little  light  on  the  controversy,  as  they  only 
went  to  show  that  a  certain  man  whom 
Thomas  Million  thought  was  present  at  the 
conversation  testified  to  by  Myse  was  not 
there.  In  other  words,  they  simply  showed 
that  Thomas  Million,  being'  under  the  Im- 
pression that  a  certain  man  was  the  person 
who  had  plucked  G.  B.  Million  by  the  arm, 
had  talked  with  him,  and  tried  to  get  him  to 
recollect  the  occurrence,  when  he  Insisted 
that  he  was  not  there  and  did  not  know  any- 
thing about  it.  This  would  not  show  that 
the  occurrence  did  not  occur  as  stated  by 
Myse.  It  would  only  show  that  Thomas  Mil- 
lion was  mistaken  as  to  who  the  bystander 
was. 

The  evidence  of  Todd  is  the  same  as  that 
of  Gabbard.  When  the  case  was  here  be- 
fore, we  held  that  this  newly  discovered  evi- 
dence was  of  sufficient  force  to  warrant  a 
new  trial.  The  rule  is  that  a  new  trial  will 
not  be  granted  on  account  of  newly  discov- 
ered evidence  unless  if  produced  it  would 
change  the  result.  The  holding  of  this  court 
that  a  new  trial  should  have  been  granted 
en  account  of  the  newly  discovered  evidence 
was  therefore  a  holding  that  the  newly  dis- 
covered evidence  was  sufficient  to  change 
the  result,  and,  there  being  no  contradictory 
evidence  introduced,  the  case  being  other- 
wise practically  as  it  was  when  hese  on  the 
flret  appeal,  It  necessarily  follows  from  the 
opinion  then  delivered  that  the  credit  for 
$350  of  date  January  3,  1889,  should  have 
been  allowed.  To  hold  otherwise  is  to  say 
that  a  new  trial  should  not  have  been  grant- 
ed on  account  of  the  newly  discovered  evi- 
dence. It  Is  shown  by  the  proof,  and  was 
held  by  the  circuit  court,  that  Thomas  Mil- 
lion did  hold  a  receipt  for  money  paid  on 
the  note  of  date  January  3,  1889;  for  the 
court  gave  him  credit  by  $50  paid  on  that 
date.  The  only  question  really  In  dispute  on 
the  appeal  is  the  amount  of  this  receipt.  A 
part  of  the  paper  has  been  lost,  and  the 
thing  to  be  proved  is  the  contents  of  the  lost 
paper.  The  witnesses  did  not  know  the 
handwriting  of  G.  B.  Million,  but  they  tes- 
tified that  the  paper  which  they  saw  was 
signed  in  his  name  in  an  irregular  scrawling 
hand,  and,  being  shown  his  admitted  signa- 
ture on  the  back  of  the  note  sued  on,  said 
the  signature  to  the  receipt  looked  like  that 
signature.  As  G.  B.  Million  Is  dead,  Thomas 
Million  cannot  testify  to  any  transaction 
with  him,  and  the  contents  of  the  lost  paper 
may  be  shown  by  the  best  evidence  that  is 
reasonably  attainable.    That  the  evidence  of 
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es  is  not  competent  to  show  that  Ct.  B.  Mil- 
lion executed  the  receipt  to  Thomas  Million; 
but  the  existence  of  the  receipt  being  estab- 
lished, and  the  only  question  being  -whether 
it  was  a  receipt  for  $50  or  $3o0,  the  testimony 
of  these  witnesses  may  be  received  as  to  the 
contents  of  the  paper  they  saw;  for  the  evi- 
dence is  sufficient  to  raise  a  presumpMm 
that  the  paper  they  saw  was  the  paper  in 
controversy. 

The  circuit  court  baaed  his  judgnaent  upon 
the  ground  that  the  scraps  produced  were 
parts  of  a  receipt  for  $30.  and  that  this  vraa 
apparent  from  them.  We  have  examined 
the  scraps  with  some  care,  and,  -while  they 
lend  some  color  to  this  conclnsion,  the  infer- 
ence to  be  drawn  from  the  scraps  is  not  sufB- 
clent  to  overthrow  the  testimony  of  four  wit- 
nesses who  saw  the  paper  and  read  It  when 
it  was  complete ;  and  we  are  satisfied  from 
all  the  proof  that  the  scraps  are  the  rem- 
nants of  the  paper  which  the  four  -witnesses 
read. 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  as  above  indicated. 


PADUOAH  COOPERAGE  CO.  v.  PADUCAH 
VENEER  &  LUMBER  CO. 


(Conrt  of  Appeals  of  Kentucky. 


Oct.  22,  1909.) 
Aoifls- 


1.  Quieting  T1T1.K  (|  44*)— Acnowi 
BiBiLiTT  OF  Evidence. 

In  an  action  between  parties  owning  the 
north  half  and  gouth  half  of  a  lot  to  qniet  title 
to  a  strip  of  land  claimed  by  both  near  the  mid- 
dle of  the  lot,  evidence  that  plaintiff's  presi- 
dent saw  and  knew  of  the  erection  by  defendaat, 
seven  years  before,  of  a  boiler  room,  on  a  part 
of  the  strip  In  controversy,  and  made  no  objec- 
tion thereto,  was  material  as  bearing  on  the 
question  of  defendant's  possession  of  the  groood 
and  the  understanding  of  the  parties  as  to  the 
true  location  of  the  line  separating  the  lot  of 
plaintiff  from  that  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Quieting  TV 
tie,  Dec.  Dig.  f  44.*] 

2.  Witnesses  (S  140*)— Competerct— Etteci 
OF  Decease  of  Pabtt  in  Interest. 

Civ.  Code  Prac.  i  606,  providing  that  no 
person  shall  testify  for  himself  conceminf!  state- 
ments of  a  person  deceased  at  the  time  testimony 
is  offered,  does  not  prevent  an  agent  from  testi- 
fying for  his  principal  as  to  transactions  bad  by 
him  as  such  agent  throueh  the  a^pnt  of  aootb- 
er,  although  the  agent  of  the  other  i>erson  be  dead 
at  the  time  of  the  giving  of  snch  testimon/, 
where  it  apnean  that  the  agent  has  no  persoDtl 
interest  in  the  business  of  his  principal. 

[Ed.  Note.— For  other  cases,  see   WitDesm 
Dec.  Dig.  i  140.»] 

3.  Quieting  Titi«  (J  47*)— iNSTBtrcnoas. 

Evidence,  in  an  action  to  qniet  title,  ttU 
insufficient  to  warrant  submission  to  the  jurr  « 
defendant's  claim  of  possession  of  the  land  i* 
controversy. 

[Ed.  Note.— For  other  cases,  see  Qnietuic  "Or 
tie,  Dec.  Dig.  {  47.*] 
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and  there  is  a  dispute  as  to  the  location  of  the 
line  separating  the  two  parts,  a  claim  by  one  of 
them  for  more  than  15  years  that  the  strip  in 
controvert  is  its  property  will  not  give  title 
to  the  stnp,  in  the  absence  of  inclosure  or  ac- 
tual occupancy  thereof  adversely  to  all  others. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
Bes8ion,.Cent.  Dig.  S§  77-81;  Dec.  Dig.  8  14.*] 

6.  Trial  (|  139»)— Takihq  Cabb  fbom  Jury 
— DiBECTiNG  Verdict. 

Where,  in  an  action  to  quiet  title,  the  is- 
cue  is  as  to  the  true  location  of  a  line  separat- 
ing the  land  of  plaintiff  from  that  of  defendant, 
and  there  is  some  evidence  to  support  the  lo- 
cation of  the  line  contended  for  by  defendant, 
the  case  should  go  to  the  jury,  although  the 
weight  of  the  evidence  seemed  to  show  the  true 
location  of  the  line  was  the  one  claimed  by 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8- 139.*] 

6.  QniETiNO  Title   (8  36»)  —  Answer  —  De- 
scription OF  Land. 

Under  Civ.  Code  Prac.   8   125,   subsec.  2, 

£roviding  that  in  an  action  for  the  recovery  of 
tnd  the  answer  must  so  describe  the  land  that 
it  may  be  identified,  an  answer  is  sufficient 
which  claims  the  whole  of  the  ground  in  con- 
troversy, the  petition  having  given  a  particular 
description  of  the  land,  and  the  answer  in  effect 
adopting  such  description;  and  it  would  be  only 
in  the  event  that  defendant  claimed  only  a  part 
of  the  ground  in  dispute  that  it  would  be  nec- 
essary for  the  answer  to  describe  such  part  so 
that  It  may  be  identified. 

[Ed.  Note.— For  other  cases,  see  Quieting  TM- 
tle,  Dec.  Dig.  {  36.*] 

Appeal  from  Circuit  Court,  McCracken 
County. 

"To  be  officially  reported." 

Action  by  the  Paducah  Cooperage  Company 
against  the  Paducah  Veneer  &  Lumber  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

J.  D.  Mocquot,  for  appellant  Wheeler, 
Hughes  &  ^erry,  for  appellee. 

SETTLE,  J.  This  action  brought  by  ap- 
pellant against  appellee  raises  a  controversy 
as  to  the  ownership  of  a  strip  of  ground  In 
the  city  of  Paducah.  The  strip  of  ground 
Is  of  triangular  shape,  and  begins  at  a  point 
on  Meyers  street,  extends  a  distance  of  30 
poles,  and  has  a  width  of,  perhaps,  30  feet 
at  the  end  of  the  30  poles.  The  trial  in  the 
circuit  court  resulted  in  a  verdict  and  judg- 
ment In  favor  of  appellee.  In  the  motion 
and  grounds  for  a  new  trial  filed  hy  appel- 
lant in  that  court,  it  was  contended  that 
numerous  errors  were  committed  by  the 
coart  to  its  prejudice,  and  it  now  insists  that 
these  alleged  errors  entitle  it  on  this  appeal 
to  a  reversal  of  the  judgment 

One  of  appellant's  contentions  is  that  the 
trial  court  erred  in  permitting  Sowell,  ap- 
pellee's masager,  to  testify  that  Kllgore. 
at  the  time  appellant's  piesldent,  saw  and 
knew  of  appellee's  erecting  seven  years  ago 


Kllgore  was  dead  at  the  time  of  Its  admis- 
sion. The  testimony  was  material  because 
of  Its  bearing  on  the  question  of  appellee's 
possession  of  the  ground  in  controversy,  and 
also  on  the  matter  of  the  understanding  of 
the  parties  as  to  the  true  location  of  the  line 
separating  the  lot  of  appellant  from  that  of 
appellee,  for  the  failure,  under  the  circum- 
stances, of  appellant's  president  to  object  to 
the  erection  of  appellee's  boiler  house  upon 
the  ground  In  controversy,  allowed  the  pre- 
sumption that  It  was  not  Included  within 
the  lines  of  appellant's  deed,  and  amounted 
In  some  sort  to  a  recognition  on  his  part  of 
Appellee's  right  thereto.  The  admission  of 
the  testimony  in  question  was  not  error.  Sec- 
tion 606,  Civ.  Code  Prac,  does  not  prevent  an 
agent  from  testifying  for  his  principal  as  to 
transactions  bad  by  him  as  such  agent  with 
the  agent  of  another,  although  the  agent  of 
the  other  person  be  dead  at  the  time  of  the 
giving  of  such  testimony.  It  does  not  ap- 
pear that  appellee's  manager,  Sowell,  had 
any  personal  Interest  in  the  appellee  cor- 
poration. He,  therefore,  incurs  no  financial 
loss,  nor  gains  any  material  benefit  by  the 
result  of  the  litigation.  An  examination  of 
the  following  authorities  will  show  that  this 
court  has  frequently  recognized  the  compe- 
tency of  such  evidence:  Cobb's  Adm'r  v. 
Wolfe,  96  Ky.  418,  29  S.  W.  303,  16  Ky.  Law 
Rep.  591;  F.  &  C.  Co.  v.  Cfoff.  30  S.  W.  626, 
17  Ky.  Law  Rep.  214;  Brooks  v.  Spain,  60 
S.  W.  184,  22  "Ky.  Law  Rep.  1178;  Lyon's 
Ex'r  T.  Bank.  78  S.  W.  454,  25  Ky.  Law  Rep. 
1668. 

Appellant  also  contends  that  the  trial 
court  erred  In  instructing  the  jury.  But  one 
Instruction  was  given.    It  is  as  follows,  viz.: 

"Gentlemen  of  the  Jury:  It  Is  undisputed 
in  this  case  that  the  plaintiff,  Paducah  Coop- 
erage Company,  Is  the  owner  of  the  north 
half  of  lot  No.  24  In  the  city  of  Paducah, 
Ky.,  and  that  the  defendant  Paducah  Veneer 
&  Lumber  Company,  Is  the  owner  of  the 
south  half  thereof,  and  that  the  plaintiff  and 
defendant  have  paper  titles  and  deeds  to  their 
respective  halves  of  said  lot  from  the  same 
common  grantor,  and  that  the  defendant  has 
the  oldest  deed,  and  the  court  now  Instructs 
you  that  If  you  shall  believe  from  the  evi- 
dence In  this  case  that  the  strip  of  land  In 
controversy  In  this  suit  is  embraced  by,  or 
included  in,  plaintiffs  deed,  then  the  law  Is 
for  the  plaintiff,  and  you  will  find  for  It 
said  strip  of  ground  In  controversy,  unless 
yon  shall  believe  from  the  evidence  that 
said  strip  of  land  Is  also  embraced  by,  or 
included  In,  defendant's  deed;  or  that  de- 
'endant,  and  those  under  whom  It  claims, 
was  at  any  time,  before  the  bringing  of 
this  suit,  for  a  period  of  as  much  as  15  years, 
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in  the  actual,  continuous,  adverse,  and  peace- 
able possession  of  said  south  half  of  said  lot 
No.  24  by  having  buildings  or  indosures 
thereon,  and  claiming  to  a  marked  boundary 
or  dividing  line  between  plaintiff's  and  de- 
fendant's part  of  said  lot,  which  marked 
or  division  boundary  included  the  land  in 
controversy  in  this  suit;  then  and  in  either 
of  these  events,  and  if  you  shall  so  believe, 
the  law  is  for  defendant,  and  you  will  so 
find." 

We  have  reached  the  conclusion  that  the 
instruction  contains  one  error.  It  should 
not  have  submitted  to  the  Jury  the  question 
of  appellee's  claim  of  possession,  as  there 
was  no  evidence  upon  which  to  base  it  It 
is  true  that  appellee's  answer,  after  deny- 
ing appellant's  title  and  alleging  title  in  it- 
self to  the  ground  in  controversy,  pleaded 
the  statute  of  limitations  based  on  its  alleged 
actual,  adverse  possession  of  the  ground  to 
a  well-defined  marked  boundary  for  more 
than  15  years  before  the  institution  of  ap- 
pellant's action,  but  the  evidence  did  not 
prove  such  possession  or  any  other,  except 
to  a  small  part  thereof  occupied  by  its  boiler 
shed  for  a  period  of  7  years.  According  to 
the  evidence,  appellee  about  7  years  ago  re- 
built its  mill,  following  a  fire,  at  which  time 
its  boiler  house  was  so  constructed  as  to 
extend  upon  and  occupy  from  11  to  13  feet 
of  the  ground  in  controversy;  its  first  actu- 
al adverse  possession  of  the  ground  in  dis- 
pute then  began  and  has  since  continued, 
but  back  of  that  time  no  actual  or  adverse 
possession  on  its  part  of  the  ground  was 
shown.  Therefore  its  plea  of  the-  statute  was 
unavailing.  We  do  not  overlook  the  fact 
that  appellee  as  far  back  as  1884  caused 
Postlethwaite  to  survey  its  entire  lot;  that 
the  latter  then  attempted  to  so  establish  a 
line  between  appellee's  lot  and  that  of  ap- 
pellant as  to  apparently  include  the  land 
in  controversy  In  the  lot  of  appellee,  and  that 
stakes  were  driven  in  the  ground,  and  per- 
haps a  Cottonwood  tree  marked  on  the  bank 
of  the  Tennessee  river  to  indicate  the  line 
attempted  to  be  established ;  but  it  does  not 
appear  from  the  evidence  by  what,  if  any, 
title  papers  this  work  was  donet  or  that 
appellant's  vendor  and  then  owner  of  its 
lot  adjoining  appellee's  was  present  or  had 
any  notice  thereof.  Postlethwaite  is  dead, 
and  no  plat  or  other  evidence  of  the  survey 
in  question  was  left  by  him ;  the  stakes  plac- 
ed by  him  have  long  since  been  removed  and 
the  Cottonwood  destroyed,  and  the  evidence 
as  to  where  stakes  and  cottonwood  stood 
was  quite  indefinite.  There  was  some  evi- 
dence tending  to  prove  that  appellee,  since 
the  surveying  of  Postlethwaite  was  done, 
has  made  claim  to  the  ground  out  to  the  line 
staked  by  Postlethwaite,  but  it  failed  to  prove 
any  actual  possession  by  it  of  the  ground  in 
controversy,  except  what  has  been  occupied 
7  years  ago  by  the  boiler  house  of  the  mill. 

It  is  true  appellee  has  for  more  than  15 
years  had  the  actual  and  adverse  possession 


of  that  part  of  lot  24  conveyed  by  Its  deed, 
but,  unless  the  ground  in  controversy  is  In 
fact  covered  by  the  deed,  such  possession  as 
It  had  did  not  extend  to  or  include  It.  If  it 
is  not  embraced  by  the  boundary  of  appellee's 
deed,  the  latter,  by  merely  claiming  it  to  the 
line  staked  by  the  surveyor,  could  have  ac- 
quired no  right  to  it  as  against  the  title  of 
another  without  an  inclosure  or  actual  oc- 
cupancy thereof  adversely  to  aU  others  for 
as  much  as  15  years. 

It  Is  admitted  that  appellant  and  appellee 
derived  title  from  a  common  source;  that  by 
the  plat  recorded  by  the  vendor,  as  well  as 
the  deeds  to  them,  the  ground  owned  by  ap- 
pellant is  one  half  of  lot  24,  and  that  owned 
by  appellee  the  other  half  of  lot  24 ;  that  each 
deed  purports  to  convey  the  same  quantity  of 
ground,  and  that  appellee's  deed  is  the  elder 
of  the  two.  Eliminating  the  question  of  pos- 
session from  the  case,  it  is  manifest  that  the 
only  Issue  that  should  have  been  submitted  to 
the  Jury  was  as  to  the  true  location  of  the 
line  separating  the  lots  of  appellant  and  ap- 
pellee. As  appellee's  deed  antedates  that  of 
appellant.  It  goes. without  saying  that,  if  the 
ground  in  controversy  is  a  part  of  the  lot  con- 
veyed by  its  deed,  the  Jary  should  have  found 
for  it ;  but  on  the  other  hand,  if  It  is  Includ- 
ed In  the  boundary  contained  In  the  deed  to 
appellant,  the  verdict  should  have  been  for 
the  latter.  Looking  to  the  evidence  on  this 
issue,  we  find  that  that  of  appellant,  consist- 
ing in  the  main  of  the  surveys  shown  by  the 
three  plats  found  in  the  record,  and  the  testi- 
mony of  the  surveyors  by  whom  they  were 
made,  strongly  conduces  to  prove  that  the 
ground  in  question  is  a  part  of  Its  lot  and 
embraced  by  its  deed.  It  further  appears 
from  the  evidence  that,  by  including  the 
ground  In  controversy,  appellant's  lot  will  con- 
tain the  precise  quantity  its  deed  purports  to 
convey;  but  If  it  is  added  to  appellee's  lot, 
it  will  be  found  to  exceed  by  perhaps  as  much 
as  Its  size  the  quantity  the  deed  of  appellee 
purports  to  convey.  On  the  other  band,  ap- 
pellee's claim  to  the  ground  In  controversy 
finds  some  support  in  the  evidence  as  to  the 
Postlethwaite  survey  and  the  fixing  of  the 
line  by  him,  evidence  as  to  the  building  of 
the  boiler  house  upon  the  ground  in  controver- 
sy with  the  knowledge  and  apparent  acquies- 
cence of  appellant's  president,  Kilgore,  and 
other  evidence  as  to  appellee's  possession  of 
the  part  occupied  by  the  boUer  bouse  after 
that  time;  the  evidence  as  to  appdlanfs  ac- 
quiescence in  the  erection  of  the  boiler  house 
being  competent  as  tending  to  show  that  both 
parties  understood  the  true  line  between  their 
lots  to  be  located  as  claimed  by  appellee. 
While  It  is  apparently  true  that  the  weight 
of  the  evidence  conduced  to  prove  that  the 
true  location  of  the  line  separating  the  lot- of 
appellant  from  that  of  appellee  is  as  claimed 
by  the  former,  as  there  was  some  evidence  to 
support  appellee's  location  of  the  Une^  the 
case  should  have  gone  to  the  Jury ;  therefore, 
the  peremptory  Instruction  asked  by  appel- 


Digitized  by 


Google 


ry  are  Instracted  that  it  Is  admitted  plaintiff 
and  defendant  derived  title,  each  to  its  own 
lot,  from  a  common  sonrce,  and  tliat  defend- 
ant's deed  antedates  tbat  of  plaintiff;  And  U 
tlie  Jury  believe  from  the  evidence  that  the 
deed  of  the  plaintiff  embraces  tbe  strip  of 
ground  ta  controversy,  and  it  Is  not  embraced 
in  tbe  deed  of  tbe  defendant,  tbey  should 
find  for  tbe  plaintiff.  But  on  tbe  other  band, 
if  the  jury  shall  believe  from  the  evidence 
that  the  strip  of  ground  in  controversy  is  em- 
braced in  th.i  deeds  of  both  plaintiff  and  de- 
fendant, or  in  the  deed  of  defendant  alone, 
tbey  should  find  for  tbe  defendant" 

As  previously  intimated,  an  instruction  on 
the  question  of  adverse  possession  will  not 
be  necessary  or  proper,  unless  appellee  should 
Introduce  proof  showing  actual  occupancy,  or 
an  inclosure  of  the  ground  in  controversy  for 
the  statutory  period.  Indeed,  in  tbe  state  of 
case  here  presented,  if  the  ground  in  con- 
troversy is  not  embraced  In  appellee's  deed, 
but  is  included  in  that  of  appellant,  the  only 
possession  that  would  defeat  appellant's  title 
is  such  as  appellee  could  have  acquired  by  an 
inclosure  of  the  ground,  or  actually  occupy- 
ing it,  for  the  statutory  period,  no  proof  of 
which  was  made  on  the  trial  in  the  circuit 
court  Except  as  to  tbe  small  part  of  it  cov- 
ered by  appellee's  boiler  house  for  seven 
years,  it  has  bad  no  other  possession  of  tbe 
ground  in  controversy  tbat  appellant  has  not 
bad  and  exercised,  and  neither  baa  claimed 
title  to  or  possession  •  of  it,  except  upon  tbe 
ground  tbat  it  was  embraced  by  Its  deed,  and 
therefore  the  possession  of  each  has  been 
and  Is  limited  to  tbe  true  location  of  the  line 
of  division  between  the  lots. 

The  case  is,  we  think,  governed  by  tbe  rule 
announced  in  that  of  Holmes  v.  Herrlnger, 
13  S.  W.  359,  913,  12  Ky.  Law  Rep.  22,  in  tbe 
opinion  of  which  it  is  said:  "For  as  both  par- 
ties claim  under  the  same  patent,  no  question 
of  superiority  arises  in  tbe  case.  Nor  has  ei- 
ther acquired  any  legal  advantage  by  adverse 
possession  of  tbe  land  In  contest,  for  both 
parties  having  the  undisputed  title  to  and 
possession  of  two  adjoining  tracts,  respective- 
ly owned  by  them,  must  be  regarded  as  claim- 
ing and  holding  up  to  tbe  division  line,  where- 
ever  that  may  be,  until  one  or  the  other,  by 
actual  luclosure,  talces  possession  beyond.  It 
Is  true  appellee  did  have  the  disputed  land 
under  fence  when  the  action  was  commenced 
by  appellant  but  as  there  is  no  evidence 
whatever  showing  it  had  been  inclosed  15 
years,  he  acquired  no  right  thereby." 

It  is  further  contended  by  appellant  that  its 
motion  for  a  Judgment  non  obstante  should 
have  been  sustained  by  tbe  trial  court  We 
decline  to  accept  appellant's  view  of  tbat  mat- 
ter.   Tbe  motion  was  bottomed  upon  tbe  idea 


ing  the  question  of  whether  tbe  objection  to 
the'  answer  should  have  been  presented  by  a 
demurrer  or  motion  to  make  more  specific, 
we  do  not  think  tbe  pleading  defective,  for,  as 
amended,  it  claimed  for  appellee  title  to,  and 
alleges  his  possession  of,  the  whole  of  the 
ground  in  controversy.  The  petition  of  appel- 
lant gave  a  particular  description  of  the  part 
in  controversy.  Tbe  answer  in  effect  adopts 
this  description  and  claims  tbe  whole  of  it 
as  described.  This  was  a  sufficient  compli- 
ance with  tbe  provisions  of  section  125,  subsec. 
2,  Civ.  Code  Prac.  If  in  the  answer  appel- 
lee had  claimed  only  a  part  of  the  ground  in 
dispute,  then  it  would  have  been  necessary 
for  the  answer  to  state  what  part  of  It  was 
claimed,  and  "so  describe  such  part  tbat  It 
may  be  identified."  But  as  already  stated,  it 
claimed  the  whole  of  it  as  described  in  the  pe- 
tlUon. 

The  views  we  have  expressed  make  it  un- 
necessary to  consider  tbe  refused  instructions. 
On  account  of  the  error  in  the  one  instruc- 
tion given,  the  judgment  is  reversed,  and 
cause  remanded  for  a  new  trial  consistent 
with  the  opinion. 


BURGB  V.  CHESTNUT  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  26,  1909.) 

1.  Tenanct  in  Common  (|  46»)— Ptjbchase  of 
Interest  of  Other  Tenant— Foreclosure 
op  Lien  on  Interest  —  Division  before 
Foreclosure. 

While  if  one  tenant  in  common  mortgages 
bia  interest  in  land,  the  other  tenant  may,  un- 
der certain  circumstances,  require  a  division 
thereof  before  the  mortgage  is  foreclosed,  such 
is  not  tbe  rule  where  one  tenant  in  common 
purchases  the  interest  of  the  other  tenant ;  and 
where  a  tenant  in  common  made  improvements 
on  his  half  interest,  purchased  the  other  tenant's 
Interest,  and  gave  purchase-money  notes  there- 
for, thus  taking  to  himself  the  entire  title  to 
tbe  property,  he  could  not  have  an  artificial 
division  thereof  into  half  interests,  with  him- 
self alone,  against  the  holders  of  the  notes  be- 
fore foreclosure  thereof. 

[Ed.  Note.^For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  i  138;   Dec  Dig.  {  46.*] 

2.  Mortgages  (§  488*)— Foreolosubb— Sale- 
Division  or  Pbofbbtt— Determination  by 
Court. 

Under  the  express  provisions  of  Civ.  Code 
Prac.  §  G94,  the  court  before  ordering  the  sale 
of  real  property  for  payment  of  a  debt,  may 
determine  from  the  pleadings  whether  the  prop- 
erty can  be  divided  without  materially  impair- 
ing its  value. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1417 ;   Dec.  Dig.  §  48a*] 

3.  Continuance  (J  23*)— Grounds— Matter 
Not  in  Controversy. 

In  proceedings  to  foreclose  a  lien  on  a 
half  Interest  in  land,  the  whole  of  which  was 
owned  by  defendant,  a  continuance  to  take  proof 
as  to  alleged  improvements  on  the  half  interest 
not  covered  by  the  lien  was  properly  refused; 
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the  Improvements  being  no  longer  a  matter  of 
controversy. 

[EM.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  {{  68-71 ;    Dec.  Dig.  {  23.»J 

Appeal  from  Circuit  Court,  Warren  County. 

"Not  to  be  offlclally  reported." 

Action  by  S.  D.  Chestnut  and  others 
against  H.  H.  Surge  and  others.  From  the 
judgment,  defendant  Burge  appeals.  Af- 
firmed. 

Wright  &  McElroy,  for  appellant  Thos. 
W.  Thomas  and  Nat  A.  Porter,  for  appellees. 

CLAY,  O.  In  1878  B.  W.  Burge,  the  father 
of  H.  H.  Burge  and  C  E.  Burge,  conveyed  to 
J.  O.  Burge,  In  trust  for  bis  sons,  tour  tracts 
of  land.  It  was  provided  in  the  deed  that 
these  lands  were  to  be  divided  between  bis 
sons  when  the  oldest  reached  21  years  of  age. 
There  were  four  tracts  of  land  conveyed  by 
tlie  deed:  The  first  consisting  of  130  acres, 
from  which  12  acres  were  afterwards  sold 
off,  the  second  consisting  of  140  acres,  the 
third  of  18  acres,  and  the  fourth  of  8  acres. 
There  was  another  tract  of  land  adjoining 
the  borne  tract,  containing  52  acres.  This 
land  is  not  in  controversy.  In  1897  H.  H. 
Burge  mortgaged  bis  undivided  one-half  In- 
iuterest  in  the  130 — less  12 — ^acre  tract  to 
Mrs.  Bates.  This  mortgage  was  foreclosed 
by  her,  and  the  undivided  one-half  interest 
of  H.  H.  Burge  was  sold.  H.  H.  Burge  be- 
came the  purchaser.  D.  W.  Wright  was  bis 
surety  on  the  sale  bond.  At  maturity  of 
the  bond  Mrs.  Bates,  to  whom  it  was  made 
payable,  transferred  it  to  D.  W.  Wright  On 
October  30,  1901,  H.  H.  Burge  mortgaged  his 
undivided  one-half  interest  in  the  three 
tracts  of  land,  Itnown  as  the  home  place  and 
containing  166  acres,  to  Margaret  Winans. 
On  January  26,  1902,  J.  O.  Burge,  trustee, 
and  C.  E.  Burge  and  wife  sold  and  conveyed 
to  H.  H.  Burge  the  undivided  one-half  in- 
terest to  C.  B.  Burge  in  the  four  tracts  of 
land— the  118  acres,  the  140  acres,  the  18 
acres,  and  the  8  acres.  The  consideration 
was  $2,500,  which  was  evidenced  by  the  notes 
of  H.  H.  Burge.  These  notes  were  sold  and 
transferred  to  various  persons,  who  are  now 
parties  to  this  action.  On  January  9,  1906, 
H.  H.  Burge  and  wife  mortgaged  their  un- 
divided one-half  interest  In  the  118-acre  tract 
to  D.  W.  Wright  for  the  purpose  of  secur- 
ing him  in  the  payment  of  a  note  for  $500, 
which  Wright  bad  signed  as  surety  for 
H.  H.  Burge.  On  October  25th  H.  H.  Burge 
and  wife  executed  an  additional  mortgage 
on  his  undivided  one-half  Interest  in  the 
three  tracts  of  land  containing  166  acres, 
and  known  as  the  home  place,  to  D.  W. 
Wright  to  secure  him  in  the  payment  of  a 
note  to  the  Citizens'  Banic  for  $350.  On 
February  5,  1909,  S.  D.  Chestnut  filed  suit 
against  H.  H.  Burge  and  wife,  D.  W.  Wright 
and  Margaret  Winans,  to  enforce  a  Hen  for 
the  purchase-money  notes  executed  by  H.  H. 


Burge  for  the  purchase  of  the  nndlvided  one- 
half  interest  of  0.  E.  Burge  in  the  various 
tracU  of  land.  On  February  23,  1909,  H.  H. 
Burge  filed  an  answer,  setting  up  the  various 
liens  and  mortgages  on  tbe  tracts  of  land  in 
question.  He  further  states  In  bis  answer 
that  tbe  118-acre  tract  of  land  Is  some  dis- 
tance from  tbe  other  land;  that  the  home 
place  of  166  acres  and  52  acres  additional  are 
all  adjoining  tracts  constituting  218  acres 
of  land;  that  the  home  place  is  now  divided 
by  the  Dlshman  Mill  road  into  two  parts; 
that  the  home  place  will  bring  more  money 
when  sold  If  divided  into  two  farms.  He  fur- 
ther pleads  that  prior  to  the  time  of  the 
purchase  of  bis  brother's  interest  be  notified 
tbe  latter  tbat  be  was  going  to  make  im- 
provements on  bis  half  of  the  land;  tbat  he 
did  make  lasting  and  valuable  Improvements 
by  building  a  bouse  for  bis  family,  bams, 
and  other  buildings,  costing  about  $1,200. 
The  answer  further  concludes  with  a  prayer 
tbat  the  118  acres  of  land  be  sold  as  one 
tract;  that  the  remaining  tract  of  land  be 
divided  into  two  parts,  quality  and  quantity 
considered;  that  parties  be  appointed  to 
make  said  division,  and  to  allot  to  blm  (H. 
H.  Burge)  that  part  of  the  land  upon  which 
be  had  made  the  improvements;  that  In  mak- 
ing said  allotment  and  dividing  said  -land 
H.  H.  Burge  shall  not  be  charged  with  tbe 
Improvements  made  by  him.  The  court  at 
the  May  term,  entered  judgment  directing: 
tbat  tbe  118  acres  of  land  be  sold  separately; 
that  tbe  140, 18,  and  8  acre  tracts  be  sold  sep- 
arately and  as  a  whole,  and  that  the  best 
bid  be  accepted.  H.  H.  Burge  alone  pros- 
ecutes an  appeal  from  this  judgment  It 
Is  his  contention  that  the  court  erred  in  not 
appointing  commissioners  and  dividing  the 
lands,  quality  'and  quantity  considered,  and 
allotting  to  him  tbat  part  upon  which  tbe 
Improvements  had  been  erected,  without 
charging  him  for  such  improvements.  Wniie 
It  is  true  that  if  one  tenant  in  common  mort- 
gages his  interest  in  a  tract  of  la.nd,  the 
other  tenant  may  under  certain  circumstan- 
ces require  a  division  of  the  land  before  the 
mortgage  is  foreclosed,  this  is  not  the  rule 
where  one  tenant  in  common  purchases  the 
Interest  of  the  other  tenant  In  this  case 
appellant  H.  H.  Burge,  owned  an  undivided 
one-half  interest  in  all  the  tracts  of  land. 
Upon  certain  tracts  ttere  were  certain  liens. 
Thereafter  be  purchased  his  brother's  entire 
undivided  one-half  interest  for  the  price  of 
$2,500.  He  thus  became  tbe  owner  of  all 
the  tracts.  In  fixing  tbe  purchase  price  for 
his  brother's  one-half  be  must  have  taken  into 
consideration  (be  value  of  the  improvements 
that  be  himself  bad  made  on  tbe  land.  Any 
claim  for  improvements  that  he  had  as 
against  bis  brother  was  necessarily  settled 
when  he  bought  out  bis  brother's  interest 
While  it  is  true  that  the  lien  notes  given  for 
his  brother's  undivided  one-half  interest  are 
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not  a  Hen  upon  Ms  own  undivided  one-half 
Interest,  yet  It  Is  also  true  that  the  purchaser 
of  these  notes  had  a  lien  upon  the  Interest 
so  sold  which  Is  an  undivided  interest  in 
every  acre  of  land  that  was  sold.  Where 
one  of  two  tenants  In  common  has  purchased 
the  Interest  of  the  other  tenant,  and  given 
notes  for  the  purchase  money,  thus  talking  to 
himself  the  entire  title  to  the  property,'  he 
cannot,  of  course,  as  against  the  holder  of 
the  note,  have  an  artificial  division  of  the 
property  'made  with  himself  alone.  His 
brother  C.  K.  Burge  is  not  a  party  to  this 
suit,  and  Is  not  Interested  in  the  property. 
H.  H.  Burge  cannot  have  a  division  as  be- 
tween himself  and  his  brother,  nor  can  be 
have  an  artificial  division  with  himself  alone. 
Furthermore,  the  52  acres  of  land  not  being 
Involved  in  this  controversy,  the  court  had 
no  right  to  take  them  into  consideration  in 
determining  how  the  various  tracts  of  land 
should  be  sold.  It  was  not  error  to  enter 
judgment  when  the  court  did,  for  there  were 
in  fact  no  Issues  to  be  decided  by  the  court. 

The  court  did  not  violate  section  694  of  the 
Civil  Code  of  Practice  in  ordering  the  sale. 
He  had  a  right  to  determine  the  matter  from 
the  pleadings.  We  are  unable  to  say  that 
be  erred  because  he  did  not  take  in  the  52 
acres'  not  involved  in  the  controversy  and 
divide  the  home  place  into  two  farms. 

Nor  was  it  error  to  refuse  to  grant  a  con- 
tinuance, for  the  only  purpose  of  the  con- 
tinuance was  to  take  proof  as  to  the  alleged 
improvements,  which  are  no  longer  a  mat- 
ter of  controversy. 

We  are  unable  to  see  how  H.  H.  Burge  was 
prejudiced  by  the  judgment  of  sale.  He 
alone  appeals. 

Judgment  affirmed. 


BELL  T.  POWERS. 
(Court  of  Appeals  of  Kentucky.    Oct  29,  1909.) 

1.  BouNDABiEs  ({  3*)— Description— Gaix  fob 
Makked  Line. 

The  second  call  of  the  D.  survey  recited: 
"Thence  with  James  H.  Burnett's  old  line  sonth 
25  east  250  poles  to  his  comer  a  pine."  The  Bur- 
nett line  t>etween  the  point  where  the  call  "south 
25  east  250  poles"  began  to  the  pine  was  not  a 
straight  line,  but  traversed  four  lines  and  three 
marked  comers  not  recognized  in  the  D.  sur- 
vey. Held,  that  the  call  for  the  line  was  for 
the  well-known,  marked,  and  defined  line  of  a 
prior  survey  which  would  control  the  call  for 
courses  and  distances,  so  that  the  D.  survey 
included  all  the  land  up  to  snch  line  as  de- 
lineated, especially  as  the  law  in  force  when  the 
land  was  surveyed  did  not  require  the  surveyor 
to  go  over  the  ground,  and  mark  the  lines  and 
comers  when  the  survey  bounded  on  an  ancient 
marked  line. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  23-29;   Dec.  Dig.  {  3.»] 

2.  BouNDABiES  (S  3*)- Evidence— Plat. 

A  plat  of  surveys  is  not  admissible  to  con- 
trol a  description  where  the  survey  calls  for  the 
line  of  an  old  established  patent  mnning  from 


one  known  point  to  another  known  and  fixed 
point. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  i  27 ;   Dec.  Dig.  {  3.*] 

3.  Boundaries  (§  3*)— Description— "Line." 
That  the  description  of  a  survey  called  for 
the  marlied  "line"  of  another  survey  between 
designated  points  which  was  not  a  straight  line 
but  consisted  of  four  lines  and  three  marked 
corners  was  immaterial ;  the  word  "line"  being 
often  used  for  the  plural,  and  rice  versa,  and 
the  singular  being  also  sufficient  to  describe  the 
exterior  boundary  of  the  survey  line  called  for 
between   the  designated  points. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  {  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4168-41C9.J 

Appeal  from  Circuit  Court,  Wayne  County. 
"Not  to  be  ofllcially  reported." 
Action  by  W.  O.  Bell  against  M.  W.  Pow- 
ers.   Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

Duncan  &  Bell  and  O.  H.  Waddle  &  Son, 
for  appellant  Harrison  &  Harrison,  for  ap- 
pellee. 


LASSING,  J.  W.  a  Bell  filed  a  suit  in  the 
Wayne  circuit  court.  In  which  he  alleged 
that  he  was  the  owner  of  about  10  acres  of 
land  in  Wayne  county  which  M.  W.  Powers 
had  unlawfully  taken  and  withheld  posses- 
sion thereof  from  him  for  some  10  months 
or  more,  to  his  damage  in  the  sum  of  $4,- 
000.  He  prayed  for  a  recovery  of  the  land 
with  damages.  The  defendant  answered, 
denying  ownership  in  the  plaintifF,  and 
claiming  himself  to  be  the  owner  of  the  en- 
tire tract  Later,  by  amended  gnawer,  he 
disclaimed  ownership  of  about  four  acres, 
and  set  up  title  in  himself  to  the  remainder 
of  the  tract.  The  case  was  tried  before  the 
court  without  the  intervention  of  a  jury,  and, 
having  heard  the  evidence,  the  court  found 
in  favor  of  the  defendant  and  dismissed  the 
petition,  giving  to  plaintifT  Judgment  for  bis 
costs  up  to  the  date  of  the  filing  of  the 
amended  answer,  and  defendant  judgment 
for  costs  thereafter.  Being  dissatisfied  with 
this  finding  and  Judgment,  the  plaintiff  Bell 
appeals. 

The  plaintiff  claims  ownership  under  a  sur- 
vey made  December  _5,  1894,  by  one  Reuben 
Davis  for  10  acres, '  which  survey  was  as- 
signed to  him,  and  upon  which  a  patent  was 
Issued  by  the  commonwealth  on  the  6th  of 
December,  1907.  The  defendant  claims  un- 
der a  survey  made  by  one  William  Dobbs 
August  14,  1858,  upon  which  a  patent  was  is- 
sued for  the  63  acres  on  the  18th  of  May, 
1859.  The  trial  judge  found  that  the  Dobbs 
survey  covers  the  land  in  question,  and  this 
is  the  sole  point  of  dispute.  At  the  time 
the  Dobbs  survey  was  made  one  James  H. 
Burnett  was  the  owner  of  a  tract  of  land 
lying  to  the  west  of  the  Dobbs  survey,  and 
It  is  the  contention  of  appellee  that  the  west 
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boundary  line  of  the  Dobbs  sarvey  is  the 
east  line  of  this  Burnett  land,  whereas  It  is 
the   contention   of   appellant  that  the   west 
line  of  the  Dobbs  surrey  does  not  run  with 
the  east  line  of  the  Burnett  land,  and  that. 
In  fact,  It  is  some  distance  from  the  Burnett 
land  and  far  enough  away  from  It  to  Include 
the   land   In   dispute   between    it   and   the 
Burnett  land.-    The  boundary   lines  of   the 
Burnett  land  are  well  established  and  known 
lines,  and  the  comers  thereof,  so  far  as  nec- 
essary for  determining   this   litigation,   are 
marlted,  so  that  there  Is  no  difficulty  what- 
ever In  Identifying  the  comers  and  fixing  the 
true  boundary  line  of  the  Burnett  land.    The 
difficulty  arises  out  of  the  construction  that 
la  placed  upon  the  second  call  in  the  Dobbs 
survey,- which  Is  as  follows:     "Thence  with 
James  H.   Bumett's  old  line  south  25  east 
250  poles  to  his  comer  a  pine."    The  Bur- 
nett line  between  the  point  where  the  call 
"south  25  east  250  poles"  begins  to  the  pine 
and  corner  in  said  Burnett  line  is  not  a 
straight  line,  but  runs  as  follows:    "South 
38  east  102  poles  to  a  Spanish  oak  and  pop- 
lar; thence  south  10  west  84  poles  to  two 
poplars,  thence  south  45  east  112  poles  to 
three   chestnuts,    thence   south  80   east  26 
poles  to  a  pine."     So  that  on  the  Burnett 
line  between  the  point  where  the  call  "south 
26  east  250  poles"  starts  and  the  ending  of 
said  call,  to  wit,  the  pine,  there  are  four  lines 
and  three  marked  corners  which  are  not  rec- 
ognized In  the  Dobbs  survey.    Appellee  In- 
sists that,  as  the  Dobbs  survey  calls  for  the 
old  Burnett  line,   the  course  and  distance 
named  must  give  way  and  the  line  be  fol- 
lowed.   Whereas,  appellant  insists  that,  even 
though  the  survey  does  call  for  the  Bur- 
nett line  and  this  line  is  a  well-known,  mark- 
ed, and  defined  line,  still  the  course  and  dis- 
tance, when  considered  in  connection  with 
the  plat,  exercise  a  controlling  influence,  and 
clearly  show  that  it  was  not  Intended  that 
this  survey  should  run  with  the  old  Burnett 
line,  or,  rather,  appellant  insists  that  con- 
trolling Influence  should  be  given  to  the  plat, 
and  that  the  line  in  dispute  from  the  begin- 
ning point  should  be  run  to  the  pine  in  such 
a  way  as  to  make  the  survey  most  nearly 
resemble  the  plat.    This  can  be  done  in  any 
one  of  three  ways:    First,  by  starting  at  the 
beginning  point  and  rudning  to  the  Spanish 
oak  and  poplar  on  the  call  "south  38  east," 
instead  of  "south  25  east,"  and  from  there 
to  the  pine  on  a  straight  line  without  regard 
to  the  distance;  second,  that  the  line  should 
be  run  from  the  starting  point  "south  25  east 
250   poles"   and   from    that   point,   being    a 
straight  line,  to  the  pine;  or,  third,  that  it 
should  be  run  regardless  of  either  course  or 
distance  from  the  beginning  point  to  the  pine 
in  a  straight  line.     It  is  true  that,  if  this 
line  were  established  in  any  one  of  these 
three  ways,  the  body  of  land  would  more 
nearly  resemble  the  plat  than  it  does  by  fol- 
lowing the  line  of  the  old  Burnett  survey 
as  called  for.     But  the  trouble  with  ap- 


pellant's contention  is  that.  In  order  to  main- 
tain his  position,  he  has  to  reject  what  is  by 
all  text-writers  and  courts  regarded  as  su- 
perior evidence  In  establishing  land  titles 
and  lines  in  favor  of  a  class  of  evidence 
which  is  only  resorted  to  in  the  absence  of 
better  evidence. 

IQ  Morgan  v.  Renfro,  124  Ky.  314,  99  S. 
W.  311,  30  Ky.  Law  Rep.  533,  this  court 
stated  the  importance  in  which  the  various 
descriptions  for  locating  lines  are  to  be  taken 
in  the  following  language:  "Therefore, 
marked  corners — i.  e.,  those  clearly  identi- 
fied, and  which  are  notorious  objects — are 
seized  upon  as  the  most  satisfactory;  then 
natural  objects  not  marked,  such  as  a  stream, 
a  ridge,  a  cliff,  or  the  like,  for  they,  while 
not  so  exact,  are  nevertheless  reasonably 
sure  to  afford  satisfactory  evidence  of  the 
location  of  the  patent  at  or  near  that  point; 
then  calls  for  the  lines  of  other  patents, 
which  are  of  record,  and  which  are  suscepti- 
ble of  definite  and  certain  location;  then 
course;  and  then  distances,  in  the  order  nam- 
ed." All  of  these  are  really  means  to  an 
end — the  ascertainment  of  what  the  survey- 
or actually  did.  When  that  alone  Is  deter- 
mined, the  matter  is  settled,  and  complaint 
cannot  be  made  that  the  order  of  the  •vari- 
ous tests  has  been  disregarded,  for  that  is 
a  matter  in  which  there  is  no  Intrinsic  merit. 
But  experience  and  reason  have  taught  very 
surely  that  under  ordinary  circumstances 
the  observance  of  the  order  named  is  apt  to 
lead  to  a  correct  determination  of  the  real 
question:  Where  did  the  surveyor,  acting 
possibly  half  a  century  ago,  actually  locate 
the  survey?  Now,  applying  this  test  in  or- 
der that  we  may  determine  what  the  sur- 
veyor, in  locating  the  Dobbs  survey,  actual- 
ly did  in  1848,  the  record  shows  that  he  be- 
gan at  the  point,  A,  in  the  Lewis  Foust 
survey  and  ran  to  the  point,  B,  in  the  Bur- 
nett line,  evidenced  on  the  map  by  a  black 
oak  and  a  white  oak,  and  that  from  this 
point  he  did  not  actually  run  the  line  out  to 
the  pine,  but,  being  in  a  way  familiar  with 
the  general  law  of  the  land,  the  surveyor 
estimated  that  by  following  the  call  "south 
25  east  250  poles"  along  the  old  Burnett  line 
the  pine  tree  tvould  be  reached,  and  William 
Dobbs,  who  had  the  survey  made.  says,  in 
giving  his  understanding  of  his  description 
in  his  survey.  "Why,  yes;  that  is  the  way 
I  wanted  It,  that  Is  the  way  I  called  It,  and 
that  Is  the  way  it  went"  He  clearly  under- 
stood that  his  survey  ran  to  and  with  the 
Burnett  line.  He  exercised  acts  of  owner- 
ship over  the  land  up  to  the  Burnett  line  all 
along  between  the  Foust  corner  and  the 
pine,  and  cut  timber  upon  this  land,  and  in 
1900,  before  any  litigation  had  commenced 
and  before  the  appellant  had  procured  his 
patent,  in  making  a  deed  to  one  William 
Foster,  the  vendor  of  appellee,  he  described 
his  land  as  running  by  metes  and  bounds 
with  the  Burnett  line,  thus  giving  further 
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evidence,  If  sach  was  needed,  of  tb*  tact 
that  he  regarded  bis  sarrey  aa  miming  with 
the  Burnett  line.  Not  only  did  Dobba  re- 
gard the  Burnett  line  as  the  true  dividing 
line  between  his  and  Burnett's  land,  but  the 
neighbors  generally  and  those  familiar  with 
the  lines  in  that  locality  looked  upon  the 
Burnett  line  as  the  true  dividing  line  be- 
tween these  farms.  Thus  the  presumption 
which  this  court  In  the  case  of  Morgan  v. 
Renfro,  supra,  said  would  be  indulged,  that 
patentees  of  vacant  land  make  their  entry 
and  survey  with  reference  to  elder  surveys 
which  are  known,  is  strengthened  by  the 
positive  evidence  of  Dobbs  that  the  survey 
and  patent  in  this  case  was  so  made,  and 
people  living  in  that  locality  have  testified 
that  it  was  so  regarded  and  understood. 

There  Is  another  reason  for  holding  that 
tbc  old  Burnett  line  is  the  troe  dividing  line, 
and  that  is  that  the  surveyor  did  not  actual- 
ly run  out  the  lines  of  the  Dobbs  survey  be- 
yond the  point  where  it  came  in  contact 
with  the  Burnett  line.  The  law  then  In 
force  required  the  surveyor  actually  to  go 
over  the  ground  and  mark  the  lines  and 
comers,  except  where  the  survey  bound  on 
a  water  course  or  an  ancient  marked  line. 
If,  as  contended  by  appellant,  the  Dobbs 
survey  is  not  to  be  run  with  the  lines  of  the 
Burnett  patent,  then  the  surveyor  failed  to 
discharge  his  duty;  whereas,  if  the  Burnett 
line,  which  was  a  well  known  and  recognis- 
ed and  established  line,  is  to  be  accepted  as 
the  dividing  line,  then  there  was  ho  neces- 
sity for  his  actnally  going  over  the  ground 
beyond  this  point  The  fact  that  he  failed 
to  do  so  is  another  evidence  that  this  line 
was  ta  be  accepted  as  the  dividing  line  be- 
tween the  two  patents,  for  it  must  be  pre- 
sumed that  he  knew  the  law  and  understood 
the  obligations  which  It  Imposed  upon  him 
In  the  faithful  discharge  of  bis  duty. 

The  plat  Is  sometimes  admitted  aa  evi- 
dence where  there  la  no  other  controlling 
Influence,  as  said  by  this  court  in  the  case 
of  Brasbears  r.  Joseph,  106  S.  W.  807,  32  Ky. 
liSW  Rep.  1139.  But  its  use  as  evidence  has 
no  place  In  a  case  like  that  under  consid- 
eration, for  here  we  have  a  survey  calling 
for  the  line  of  an  old  and  established  patent, 
nmning  from  one  known  point  In  the  line 
of  said  patent  to  another  known  and  fixed 
point,  and  the  necessity  for  the  use  of  a  plat 
Is  therefore  entirely  obviated.  Nor  Is  ma- 
terial that  In  the  Dobbs  survey  the  word 
"line"  rather  than  "lines"  is  nsed,  for  the 
singular  la  often  used  for  the  plural,  and 
vice  versa,  and  besides  the  surveyor  had  in 
mind  the  exterior  boundary  of  the  Burnett 
line  between  these  designated  points,  and 
looking  at  it  In  that  light  the  use  of  the 
word  "line"  was  grammatically  correct 

The  Judgment  of  the  lower  court  waa  cor- 
rect <u>d  is  therefore  aflflrmed. 


OBDSAPBAKB  ft  O.  RT.  CO.  T.  LANG'S 
ADM'X. 

(Court  of  Appeals  of  Kentucky.    Oct  26,  1909.) 

1.  MaSTKB  and   SEBVANT  (I  286*)— INJTJBT  TO 

Sebvant— Nkougenok  Attbb  Discovebed 

PXRII.. 

Direction  to  find  a  verdict  for  defendant  in 
an  action  against  a  railroad  company  for  the 
killing  by  a  train  of  its  section  hand  while  rid- 
ing by  permission  a  velocipede  on  its  tracks  waa 
properly  refused ;  the  evidence  for  plaintiff  be- 
ing that  no  warning  of  the  approach  of  the  train 
was  given,  that  deceased  was  ignorant  of  its 
approach,  and  that  it  might  have  been  checked, 
if  not  stopped,  alter  he  was  seen  by  the  en- 
gineer, in  time  to  avoid  the  accident 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Si  1001,  1020;  Dec  Dig.  | 
286.*] 

2.  EviDKNCK  (t  639^*)— Opihions— QuAun- 

OATION   or   WITNESSES. 

Witnesses,  while  nOt  knowing  the  engine  or 
cars  of  a  train,  Iiaving  run  other  trains,  are 
competent  to  testify  as  to  the  distance  within 
which  such  a  train  could  t>e  stopped. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2351;  Dec.  Dig.  {  6S9%.*] 

3.  Masteb  and  Sebvant  (|  2^*) — Injubt  to 
Section  Hand  on  Tbace  —  Liabiutt  of 

COUPANT. 

The  place  on  a  railroad  track  where  a  sec- 
tion hand  riding  a  velocipede  by  permission  was 
struck  by  a  train  being  outside  the  town,  and 
where  the  presence  of  persons  was  not  to  be 
expected,  the  company  was  liable  only  in  case 
there  was  negligence  after  his  peril  was  discov- 
ered; it  having  been  incumbent  on  him  to  keep 
a  lookout  for,  and  get  out  of  the  way  of,  trains. 
[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  IMg.  H  72»-742;  Dec;  Dig.  i 
236.*] 

4.  TbIAI,    (I    252*)— iNBTBUOnONS— CONFOBU- 

itt  to  Evidence. 

There  being  no  evidence  that  the  peril  of  a 
section  band  on  the  track  was  discovered  by  any 
one  except  the  engineer  of  the  train  which  struck 
him,  instructions  as  to  "agents  and  servants" 
of  the  company  in  control  and  management  of 
the  train  having  discovered  him,  and  not  nsed 
proper  care  to  prevent  the  injury,  should  use 
the  word  "engineer"  in  place  of  the  words 
"agents  and  servants." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  506-«12;    Dec.  Dig.  f  252.*] 

5.  Masteb  and  Sebvant  (|  137*)— Injubt  to 
SEcnoNVAN  ON  Tback--Cabe  Requibed  or 
Enoineeb. 

The  engineer  of  a  train,  on  discovering  the 
peril  of  a  section  hand  on  the  track,  was  not 
bound  to  use  the  utmost  diligence  to  prevent  his 
injury,  but  only  such  care  as  might  lie  reason- 
ably expected  of  a  person  of  ordinary  prudence 
under  the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  274,  277;  Dec.  Dig.  | 
137.*] 

6.  Masteb  and  Sebvant  (I  293*)- Injttbt  to 
Section  Hand  on  Tback— Dutt  or  Enai- 

NEEB— iNBTBCCnONS. 

In  place  of  the  words  "promptly  nsed  all 
the  means  in  his  i>ower"  in  Uie  instruction,  in 
an  action  against  a  railroad  company  for  the 
killing  of  its  section  hand  by  its  train,  that  if 
the  train  was  being  run  by  the  engineer  in  an 
ordinarily  careful  and  prudent  manner,  and, 
after  discovering  decedent's  peril,  he  "promptly 
used  all  the  means  in  his  power"  to  prevent  the 
accident  defendant  was  not  liable,  there  should 
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have  been  Inserted  the  words  "used  ordinal?  care 
in  the  exercise  of  all  reasonable  means  at  his 
command  consistent  with  the  safety  of  the 
train." 

[Ei.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1151 ;  Dec.  Dig.  {  293.*] 

7.  Mabteb  and  Servant  (g  248*)— Injubt  to 
Skction  Hand— Liability  NOTWiXHarARD- 
INO  Skbvant's  Neolioenob. 

Though  a  section  hand  was  guilty  of  neg- 
ligence in  going  on  the  track  with  his  velocipede 
knowing  that  a  train  was  coming,  the  company 
was  liable  for  his  death  from  being  struck  by 
the  train,  if,  after  it  discovered  his  peril,  it  did 
not  exercise  ordinary  care  to  avoid  injuring  him. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  801 ;   Dec.  Dig.  {  24a*] 

8.  Master  and  Servant  (8  210*)— Injtjbt  to 
Servant— Assumption  of  Risk. 

Where  a  section  hand  riding  a  velocipede  on 
the  track,  knowing  of  the  approach  of  a  train, 
Jumped  off,  and  was  safe  from  the  train,  and 
then  trying  to  get  his  velocipede  off  the  track, 
when  it  was  too  late  for  those  in  charge  of  the 
train  to  do  anything  to  avoid  injurins  him,  was 
stmck  and  killed  by  it,  he  assumed  the  risk, 
and  the  company  was  not  liable,  unless  be  had 
reason  to  believe  the  velocipede  endangered  the 
train,  and  he  used  such  care  as  may  be  reason- 
ably expected  of  a  person  of  ordinary  prudence 
situated  as  he  was. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  554-556;  Dec  Dig.  $ 
210.*] 

9.  Plkadiwo  (I  20*)— DisjUNCTivB  Allega- 
tions—  Injubt  to  Servant  —  Neoliobnge 
Afteb  Knowledob  of  Peril. 

He  allegation  in  the  petition  for  death  of 
a  section  hand  struck  by  a  train  that  the  per- 
sons in  charge  of  the  train  saw  or  could  have 
seen  by  ordinair  care  his  danger  is  only  one 
that  they  could  have  seen,  and  does  not  involve 
one   that   they'  saw   his   peril. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  43;    Dec.  Dig.  {  20.*] 

Nnnn,  C  J.,  dissenting. 

Appeal  from  Circuit  Conrt,  Mason  County. 

"To  be  ofHdally  reported." 

Action  by  Anthony  A.  Lang's  administra- 
trix against  the  Chesapeake  &  Ohio  Railway 
Comimny.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Reversed  and  remanded  for 
new  triaL 

Worthington,  Cochran  ft  Browning,  for  ap- 
pellftnt    Thos.  D.  Slattery,  for  appellee. 

HOBSON,  J.  Anthony  A.  Lang  was  a  sec- 
tion hand  in  the  service  of  the  Chesapeake  & 
Ohio  Railway  Company.  It  was  a  part  of  bis 
duty  to  act  as  track  walker  between  South 
Ripley  and  Dover,  a  distance  of  about  six 
miles.  One  of  his  duties  was  the  lighting  of 
the  signal  and  switch  lights  between  these 
points,  and  to  save  time  he  was  allowed  to 
use  a  velocipede.  On  December  19,  1906,  he 
ttad.been  to  South  Ripley,  and  was  returning 
to  Dover,  where  he  lived.  Just  before  the 
road  reaches  Dover  it  passes  over  a  trestle. 
While  Lang  was  going  over  this  trestle,  a 
rapid  moving  passenger  train  came  up  behind 
him,  knocking  him  off  the  track  and  killing 
Iiim.  This  suit  was  brought  by  bis  personal 
representative  to  recover  for  his  death,  on 


the  ground  that  those  in  charge  of  the  engine 
and  train  perceived  his  danger,  and,  after 
perceiving  It,  could  by  proper  care  have 
avoided  killing  him.  There  was  a  verdict  and 
Judgment  in  the  plaintiff's  favor  for  the 
amount  sued  for,  |2,000,  and  the  railroad 
company  appeals. 

One  witness,  who  lived  about  100  feet  from 
the  railroad  track  and  about  800  feet  east 
of  the  trestle,  testified  that  he  was  sitting  in 
bis  room,  and  saw  Lang  go  by  on  the  veloc- 
ipede. He  seemed  to  be  going  along  very 
leisurely.  The  witness  then  got  up  and  went 
into  his  kitchen,  and  Just  as  be  got  into  the 
kitchen  be  heard  the  whiz  of  the  passenger 
train.  He  was  uneasy  about  Lang,  for  he 
had  seen  him  pass,  so  he  stepped  to  the  win- 
dow to  see  if  be  had  gotten  across  the  bridge, 
and,  as  he  reached  the  window,  he  saw  him 
at  the  end  of  the  bridge,  and  the  witness 
could  only  see  him  halfway  across  the  bridge. 
The  train  was  only  about  100  feet  behind 
decedent  when  the  witness  last  saw  him. 
The  train  did  not  whistle  or  give  any  signal 
until  after  It  had  gotten  beyond  the  bridge. 
Another  witness  testified  that  she  lived  Just 
west  of  the  bridge.  She  was  tired  and  went 
to  the  window.  She  saw  Lang  going  by,  and 
watched  him  until  he  got  about  across  the 
bridge.  While  she  was  standing  there  the  train 
came  along.  She  looked  until  it  got  close  to 
him.  She  tamed  her  eyes,  and  the  train 
struck  blm.  The  window  at  which  she  was 
standing  faced  the  bridge.  She  also  testified 
that  there  was  no  whistle  or  ringing  of  the 
bell  until  after  Long  was  struck.  Lang  did 
not  look  batik,  so  far  as  she  saw.  The  train 
was  an  extra,  consisting  of  an  engine  and 
three  baggage  cars,  running  at  the  rate  of  45 
or  50  miles  ian  hour.  There  was  proof  on 
behalf  of  the  plaintiff  that  It  could  have  been 
stopped  in  400  or  500  feet 

The  conductor  of  the  train  testified  that 
he  was  in  the  rear  car,  and  that  the  engineer 
whistled  and  put  on  the  emergency  brakes  on 
the  curve  before  reaching  the  straight  track: 
approaching  the  trestle  The  track  was 
straight  for  about  800  feet  east  of  the  point 
where  Lang  was  struck.  The  engineer  testi- 
fied that  he  was  two  or  three  rail  lengtba 
west  of  the  distance  signal  when  he  first  saw 
Lang.  A  rail  length  is  83  feet  The  dis- 
tance signal  was  780  feet  from  the  point 
where  Lang  was  struck ;  so,  according  to  his 
testimony,  Lang  was  about  700  feet  from  him 
when  be  saw  him.  He  said  he  saw  Lang 
when  he  came  around  the  curve  into  the 
straight  track.  The  fireman  was  busy  shovel- 
ing coal,  and  did  not  see  him  at  all  at  that 
time.  The  engineer  testified  that  he  at  once 
set  his  emergency  brakes  and  blew  the  alarm 
whistle;  that  Lang  was  at  about  the  end  of 
the  viaduct,  and  got  off  the  velocipede,  and 
was  trying  to  pull  it  from  the  trade,  when 
be  was  struck  and  killed.    The  fireman  testl- 
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were  working  on  the  track  a  little  below  the 
trestle  testified  that  no  warning  of  the  ap- 
proach of  the  train  was  given  until  after 
Lang  had  been  stractc;  and  two  persons 
walking  east  along  the  track,  who  passed 
Lang  a  short  distance  from  the  trestle,  gave 
similar  testimony. 

It  is  insisted  for  the  defendant  that  the 
court  should  have  Instructed  the  Jury  per- 
emptorily to  find  for  It ;  but  we  cannot  con- 
cur in  this  conclusion.  If  a  signal  of  the 
approach  of  the  train  had  been  given,  Lang 
might  have  protected  himself  by  jumping 
from  the  velocipede.  The  evidence  for  the 
plaintiff  was  that  no  warning  of  the  ap- 
proach of  the  train  was  given,  and  that  Lang 
was  struck  when  he  was  proceeding  along  in 
ignorance  of  the  approach  of  a  train  behind 
blm.  In  addition  to  this,  there  was  evidence 
tending  to  show  that  the  train  might  have 
been  checked,  if  not  stopped,  in  time  to  avert 
the  catastrophe.  While  the  witnesses  who 
testified  for  the  plaintUT  did  not  know  this 
engine  or  these  cars,  they  had  run  other 
trains  and  were  competent  to  testify  as  to 
the  distance  within  which  such  a  train  could 
be  stopped.  The  evidence  shows  that  Lang 
was  seen  by  the  engineer  when  he  came 
around  the  curve  into  the  straight  track,  and. 
If  he  had  whistled  then,  Lang  could,  at  least 
have  Jumped  from  the  velocipede.  It  Is  true 
the  testimony  for  the  company  Is  to  the  effect 
that  the  en^neer  did  blow  the  whistle  then, 
but  the  great  weight  of  the  evidence  is  to  the 
effect  that  no  whistle  was  blown  until  after 
Lang  had  been  struck  and  the  train  was  some 
feet  west  of  the  point  at  which  the  accident 
occurred. 

The  court  gave  the  Jury  these  Instructions : 
"(1)  The  court  instructs  the  Jury  that  If 
they  believe  from  the  evidence  that  the  de- 
cedent, Anthony  Lang,  was  on  the  19th  of 
December,  1905,  while  riding  on  a  velocipede 
on  the  track  of  defendant's  railroad,  killed 
by  being  ruh  into  by  an  engine  of  defendant 
as  described  in  the  proof,  and  if  they  further 
believe  that  at  the  time  of  such  injury  and 
killing  be  was  upon  the  track  in  the  usual 
course  of  his  employment  by  said  railroad 
company,  and  that  the  agents  and  servants 
of  said  raUroad  company  in  control  and  man- 
'  agemeut  of  the  train  after  discovering  the 
peril  of  decedent  Lang  failed  to  use  the  ut- 
most diligence  to  prevent  his  injury,  then 
they  will  find  for  the  plaintiff. 

"(2)  If  the  Jury  believe  from  the  evidence 
that  at  the  time  of  the  killing  of  decedent 
liang,  the  train  was  being  run  by  the  agents 
and  servants  of  the  defendant  railroad  In 
an  ordinarily  careful  and  prudent  manner, 
and  that  after  the  discovery  of  the  decedent, 
Lang's,  peril  they  promptly  used  all  the  means 
In  their  power  to  prevent  the  injury,  then 
tbey  will  find  for  the  defendant 


standing  the  defendant  may  have  been  guilty 
of  negligence,  still  the  law  is  for  the  de- 
fendant, and  the  Jury  will  so  find. 

"(4)  If  the  Jury  finds  for  the  plaintiff, 
they  should  assess  the  damages  at  such  sum 
as  will  fairly  compensate  the  estate  of  the 
decedent  for  the  destruction  of  his  power  to 
earn  money,  not  to  exceed,  however,  the  sum 
of  $2,000,  the  amount  claimed  in  the  petition. 

"(5)  The  Jury  are  instructed  that  the  rate 
of  speed  of  defendant's  train  prior  to  the 
time  its  engineer  saw  the  peril  of  Lang  was 
not  negligence.  Defendant  had  the  right  to 
run  its  train  at  the  speed  that  It  was  run- 
ning." 

The  court  did  not  err  In  telling  the  Jury 
that  the  defendant  was  only  responsible  in 
case  there  was  negligence  after  the  peril 
of  Lang  was  discovered.  The  point  at  which 
he  was  struck  was  one  where  the  presence  of 
persons  on  the  track  was  not  to  be  expected. 
It  was  outside  of  the  town  limits,  and  there 
was  no  reason  why  the  presence  of  persons 
at  this  point  should  be  anticipated.  It  is 
true  Lang  was  not  a  trespasser.  He  had  a 
right  to  be  on  the  road  with  a  velocipede; 
but  it  was  Incumbent  on  him  to  keep  a  look- 
out for  trains  and  get  out  of  their  way. 
Those  in  charge  of  the  train  had  no  reason 
to  anticipate  his  presence  on  the  trestle, 
and  were  not  required  to  keep  a  lookout  for 
him.  But  they  were  required  to  exercise 
proper  care  to  avoid  injuring  him  after  his 
peril  was  discovered.  There  Was  no  evidence 
that  his  peril  was  discovered  by  any  one  but 
the  engineer,  and  in  instructions  1  and  2, 
in  lieu  of  the  words  "agents  and  servants," 
the  court  should  have  used  the  word  "en^- 
neer."  The  engineer  was  not  required  to 
use  the  utmost  diligence  to  prevent  his  in- 
Jury  after  he  discovered  his  peril.  He  was 
required  to  exercise  such  care  as  might  be 
reasonably  expected  of  a  person  of  ordinary 
prudence  under  the  circumstances.  The 
court,  therefore,  erred  in  telling  the  Jury  that 
the  company  was  liable  if  the  engineer 
failed  to  use  the  utmost  diligence  to  prevent 
the  Injury. 

In  the  second  instruction.  In  lieu  of  the 
words  "promptly  used  all  the  means  in  their 
power,"  the  court  should  have  Inserted  these 
words,  "used  ordinary  care  in  the  exercise 
of  all  reasonable  means  at  his  command  con- 
sistent with  the  safety  of  the  train."  Hovius 
V.  Cincinnati,  etc.,  Ry.  C!o.,  107  S.  W.  214,  32 
Ky.  L9W  Rep.  786;  Flint  ▼.  Illinois  Central 
R.  R.  Co:,  88  S.  W.  1055,  28  Ky.  Law  Rep.  1. 

The  defendant  Introduced  proof  on  the  tri- 
al to  the  effect  that  Lang,  before  leaving  the 
last  station,  received  wamlpg  from  the  sta* 
tlon  master  that  this  passenger  train  was 
coming,  and  It  is  insisted  for  the  railroad 
company  that,  if  he  received  this  warning,,, 
be  was  guilty  of  negligence  in  going  opos 
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the  track  with  bis  velocipede  In  front  of 
the  passenger  train.  But,  although  he  was 
guilty  of  negligence  in  thus  going  upon  the 
track,  the  defendant  would  still  be  liable  if, 
after  It  discovered  hla  peril,  It  did  not  exer- 
cise ordinary  care  to  avoid  injuring  him; 
and,  as  the  plaintiff  cannot  recover  in  any 
view  of  the  case  except  fbr  negligence  after 
his  peril  was  discovered,  no  Instmctlon 
should  be  given  based  upon  this  evidence. 
There  was  proof  for  the  defendant  to  the  ef- 
fect that  Lang,  after  he  knew  of  the  ap- 
proach of  the  train  and  after  he  had  jumped 
from  his  tricycle  and  was  safe  from  the  train, 
lost  his  life  In  an  effort  to  get  his  tricycle 
off  the  track.  When  he  did  this,  It  was  too 
late  for  those  In  charge  of  the  train  to  do 
anything  more  than  they  had  already  done 
to  avoid  injuring  him;  and,  if  with  imowl- 
edge  of  the  approaching  train  and  when  be 
was  safe  from  It  be  thus  put  himself  In 
danger  In  an  effort  to  save  the  tricycle  when 
It  did  not  endanger  the  train,  he  cannot  re- 
cover. The  proof  for  the  plaintiff  does  not 
sustain  this  view  of  the  transaction,  but  it 
Is  supported  by  the  proof  for  the  defendant 
A  person  may  lawfully  Imperil  bis  life  to  pro- 
tect the  lives  of  the  persons  on  a  train.  In 
lieu  of  the  third  Instruction,  the  court  will 
tell  the  jury  that  if  they  believe  from  the 
evidence  that  Lang  jumped  from  the  tri- 
cycle, and  when  he  was  at  a  point  of  safety, 
with  knowledge  of  the  approach  of  the  train, 
undertook  to  take  the  tricycle  off  the  track 
and  thus  lost  his  life,  be  took  the  risk  and 
the  defendant  is  not  liable,  unless  he  had 
reason  to  believe  the  tricycle  endangered  the 
train,  and  he  used  such  care  as  may  be  rea- 
sonably expected  of  a  person  of  ordinary  pru- 
dence sltnated  as  he  was.  NelUng  v.  Chicago, 
etc..  By.  Co.,  98  Iowa,  554,  67  N.  W.  404; 
Wright  V.  Southern  Ballway  Co.  (O.  C.)  80 
red.  260;  Illinois  Central  v.  Jackson,  65  S. 
W.  842,  23  Ky.  Law  Rep.  1405;  Louisville 
ft  Nashville  B.  B.  Co.  v.  Molloy's  Adm'x, 
122  Ky.  219,  91  S.  W.  685,  28  BCy.  Law  Bep. 
1113;  Barber  t.  Cincinnati,  etc.,  B.  R.  Co., 
21  S.  W.  340,  14  Ky.  Law  Rep.  869;  Becker 
y.  Louisville  ft  Nashville  B.  R.  Co.,  110  Ky. 
474,  61  S.  W.  997,  22  Ky.  Law  Rep.  1893,  53 
L.  R.  A.  267,  96  Am.  St.  Rep.  459. 

We  see  no  other  prejudicial  error  in  the 
record.  The  petition  Is  defective.  In  that 
it  does  not  aver  that  those  In  charge  of  the 
train  saw  the  peril  of  the  deceased,  and,  aft- 
er perceiving  It,  were  negligent  as  therein 
alleged.  The  allegation  that  they  saw  or 
could  have  seen  by  ordinary  care  Is  only  an 
allegation  that  they  could  have  seen.  On  the 
return  of  the  case  the  plaintiff  may  amend 
ber  petition. 

Judgment  reversed  and  cause  remanded, 
with  directions  for  a  new  trial  consistent 
with  this  opinion. 

NDNN,  C.  J.,  dissenting. 


BURCH  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct.  26,  1909.) 

1.  Crimiral  Law  (8  1159*)— ApfeaI/— Bxvuw 
—Questions  of  Fact. 

The  Court  of  Appeals  is  witiiout  warrant  to 
reverse  a  conviction  which  there  is  any  evidence 
to  support. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  8074-3083;  Dec.  Dig.  S 
1159.*] 

2.  Cbiuinai.  Law  (S  1087<0— Besebvatioit  or 
Ebrob— Aboumkntb  of  Coursei.. 

Alleged  improper  arniment  by  the  common- 
wealth's attorney  pointed  out  for  the  first  time 
on  a  motion  for  new  trial  will  not  be  consider- 
ed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  1691,  2645;  Dec.  Dig.  f 
1037.*] 

Aroeal  from  Circuit  Ooort,  Fayette  County. 
"Not  to  be  officially  reported." 
Nelson  Bnrch  was  convicted  of  killing  an- 
other, and  he  appeals.    Affirmed. 

J.  Franklin  Wallace  and  Cbas.  M.  McDon- 
ald, for  appellant  Ja&  Breathitt,  Atty. 
Gen.,  and  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

NUNN,  0.  J.  This  appeal  is  from  a  judg- 
ment sentencing  appellant  to  21  years  in  tbe 
penltoitlary  for  the  killing  of  one  George 
Gary.  Tbe  killing  occurred  in  a  grocery 
store,  the  back  part  of  which  was  used  as 
a  saloon.  In  the  city  of  Lexington.  Burcb 
was  employed  to  work  in  the  grocery  and 
saloon.  Cary  resided  just  across  the  street 
and  visited  the  grocery  ott&a  after  snpper. 
It  seems  that  appellant  and  Cary  had  not 
been  on  very  good  terms  for  some  time  pre- 
vious to  the  killing.  Appellee's  proof  shows: 
That  Immediately  preceding  the  kUUng, 
Cary  was  sitting  on  the  end  of  a  connter 
near  the  partition  between  the  grocery  and 
saloon;  that  appellant  entered,  and  said  to 
him:  "George,  get  off  that  counter.  Toa 
know  tbe  white  folks  don't  want  you  to  sit 
there."  Cary  answered  him,  "I  will  when 
Mr.  Hogan  tells  me  to."  Hogan  was  a  clerk 
In  tbe  grocery  and  saloon.  This  language 
passed  between  them  two  or  three  times, 
and  then  appellant  said  to  him,  "If  you 
don't  get  off,  I  will  make  yon  fall  off,"  or 
"I  will  kno<^  you  off,"  one  or  tbe  other, 
and  grabbed  Cary  and  Jwked  bim  off  of 
the  counter,  appellant  drawing  his  pistol, 
which  Cary  made  several  efforts  to  grab, 
but  failed,  and  appellant  fired  and  shot 
Gary  through  the  heart  killing  him  almost 
Instantly.  Appellant  denies  that  Cary  was 
on  the  connter,  or  that  he  used  tbe  language 
attrlbnted  to  him.  Hla  version  was:  Xbat 
he  entered  the  room,  and  Gary  said  to  liim, 

"Yes,  you  are  a  G d n  s         b , 

and  I  am  going  to  fix  you  wblle  you  are  here^** 
and  struck  him  in  the  breast  a  terrible  blow 
and  knocked  blm  against  a  post  that  stood 
near  the  stove;  that  Gary  thai  put  bis  band 
toward  his  blp  pocket  and  appellant  shot 
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him.  Appellant  Introduced  testimony  show- 
ing that  his  reputation  for  peace  and  order 
was  good. 

If  the  testimony  Introduced  by  common- 
wealth was  true,  appellant  was  guilty  of  a 
greater  offense  than  that  for  which  he  was 
Gonylcted,  and  we  are  not  authorized  to  re- 
verse a  Judgment  In  a  criminal  case  when 
there  Is  any  evidence  upon  which  to  base 
the  verdict  of  the  Jury  and  the  court's  Judg- 
ment 

The  Instructions  given  were  as  favorable 
to  appellant  as  could  have  been  asked,  and 
bis  counsel  makes  no  complaint  concerning 
them.  The  reversal  Is  asked  on  account  of 
alleged  Improper  argument  by  the  common- 
"wealth's  attorney  to  the  Jury.  This  alleged 
error  appears  only  by  an  affidavit  of  coun- 
sel filed  with  the  motion  for  a  new  trial. 
It  does  not  appear  In  the  bill  of  exceptions. 
An  alleged  error  pointed  out  for  the  first 
time  in  a  motion  for  a  new  trial  will  not  be 
considered  on  an  appeal,  but  errors  commit- 
ted during  the  trial  that  are  excepted  to  and 
made  a  part  of  the  bill  of  exceptions  can  be 
considered.  Redmon  v.  Commonwealth,  82 
Ky.  333;  Vluegar  v.  Commonwealth,  104  Ky. 
106,  46  S.  W.  510,  20  Ky.  Law  Rep.  412; 
and  Webb  v.  Commonwealth,  111  Ky.  643, 
64  S.  W.  451.  23  Ky.  Law  Rep.  883.  If  we 
Tvere  authorized  to  consider  the  matter  re- 
ferred to,  we  would  deem  it  sufficient  to 
say  that  the  language  attributed  to  the 
commonwealth's  attorney  was  trivial  and 
immaterial. 

We  have  examined  the  record  with  care, 
and  find  no  error  prejudicial  to  the  substan- 
tial rights  of  appellant  was  committed  upon 
the  trial  below. 

Therefore  the  Judgment  is  affirmed. 


GARRARD  et  al.  v.  KENDALL. 
(Court  of  Appeals  of  Kentucky.    Oct  27,  1909.) 

1.  Wrtxs  (I  775*)— Lapsed  Legacies. 

Under  Ky.  St.  1909,  |  4843  (Rnssell's  St 
i  3966),  making  property  embraced  In  any  devise 
which  (ails  pass  aa  intestate  property,  unlesa 
a  contrary  Intention  appears  in  the  will,  prop- 
erty devised  to  one  who  died  before  testator 
passed  at  testator's  death  as  if  no  will  had  been 
made. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  it  1997-2000;    Dec.  Dig.  i  775.*] 

2.  Wilis   (t   601*)— Pbopebty   Devised— Es- 
tate Passiro— Fee. 

A  devise  of  property  to  testator's  wife  to 
nse  or  dispose  of  as  she  saw  fit  being  conflict- 
ing with  a  subsequent  provision  that  If  any 
property  was  left  at  her  death  it  should  be  eqoaf- 
ly  divided  among  his  children,  the  first  devisee 
took  the  fee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1840-1850;    Dec.  Dig.  i  601.*] 

8.  Wnxs  (i  548*)— Estate  Fassino— Rekaizt- 
DEita— "^lE  Without  Childben." 

A  will  gave  testatrix's  husband  her  prop- 
erty for  life,  and  provided  that  upon  his  death 
it  slionld  be  divided  eqnally  among  her  daugh- 
ters, and  if  any  of  them  should  die  without  chil- 


dren their  part  should  t>e  divided  equally  among 
the  remaining  children.  Held,  that  the  provi- 
sion as  to  "death  without  children"  referred  to 
death  before  the  life  tenant  died,  when  the  prop- 
erty was  to  be  divided,  so  that  the  share  of  a 
child  dying  without  issue  after  the  life  tenant's 
death  would  not  go  to  the  other  devisees. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  li  1182,  1188;    Dec.  Dig.  {  64&* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2057.] 

4.  Wiixs  (J  629*)— VEsmTO  OF  Estate— Poi- 
lOY  or  Law. 

The  law  favors  the  vesting  of  estates. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  $1  1461,  1462 ;  Dec.  Dig.  {  629.»] 

5.  Wnxs   (I  697*)— Absoluts   Ownebship— 
Policy  of  Law. 

In  case  of  doubt  the  law  favors  the  fee 
rather  than  a  lesser  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1819;   Dec.  Dig.  i  697.*] 

6.  Wills  (J  697*)— Constbuction— Actions— 
RiOHT  OF  Acnow. 

Equity  will  not  entertain  a  suit  to  con- 
strue a  will  brought  by  persons  who  have  no 
interest  therein  and  can  obtain  nothing  by  its 
interpretation. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  1671;    Dec.  Dig,  |  697.*] 

Appeal  from  Circuit  Court,  Fleming  County. 

"Not  to  be  officially  reported." 

Action  by  Nellie  McDowell  Garrard  and 
others  against  M.  H.  Kendall.  From  a  Judg- 
ment for  defendant  upon  demurrer  to  the 
petition,  plaintiffs  appeal.    Affirmed. 

Jno.  B.  McCartney,  for  appellants.  Worth- 
Ington  &  Cochran,  A.  g.  Kendall,  and  B.  S. 
Grannls,  for  appellee. 

NUNN,  0.  J.  This  litigation  luvolvea  the 
construction  of  the  wills  of  Lucien  McDowell 
and  Evaline  B.  McDowell.  The  will  of 
Lucien  McDowell,  the  husband,  was  executed 
November  11,  1891,  and,  omitting  the  formal 
parts,  is  as  follows: 

"(1)  I  wish  ail  my  Just  debts  and  funeral 
expenses  paid. 

"(2)  All  my  remaining  pro];>erty  of  what- 
ever kind,  real,  personal  and  mixed,  I  here- 
by bequeath  to  my  beloved  wife,  Evaline  B. 
McDowell  to  be  used  aa  she  sees  fit  for  her 
comfort  and  support 

"(3)  If  any  portion  of  said  property  should 
be  left  at  her  death  it  is  to  be  equally  divid- 
ed among  my  children,  or  If  they  should  be 
dead  their  children,  if  they  have  any.  My 
granddaughter,  Winn  McDowell,  Is  to  stand 
In  her  father's  place  and  to  be  an  equal 
heir  with  my  own  children.  But  if  she 
should  die  without  heirs  then  her  share  to 
be  equally  divided  among  the  other  heirs. 

"(4)  All  the  property  that  shall  revert  to 
my  daughters  or  to  my  granddaughter  un- 
der this  will  is  to  be  for  their  sole  use  and 
benefit  free  from  any  indebtedness  incurred 
by  their  husbands  if  they  have  any." 

The  will  of  his  wife,  Evaline  B.  McDowell, 
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was  made  February  11, 1892,  and  tbat  part  to 
be  considered  is  as  follows: 

"(1)  I  wish  my  husband,  Luden  McDowell, 
to  have  the  control  and  management  of  my 
estate  during  his  life  If  he  should  survive 
me,  he  Is  to  enjoy  the  Interest  and  emolu- 
ments arising  therefrom  equally  with  my 
children,  but  the  principal  is  to  remain  in- 
tact for  the  benefit  of  my  children. 

"(2)  After  the  death  of  myself  and  hus- 
band I  wish  all  the  property  to  be  equally 
divided  among  my  daughters,  Caroline  Howe, 
Magdalene,  Nelly  and  Mabel  McDowell,  and 
my  grandchild  Winn  McDowell,  daughter  of 
my  deceased  son,  Wm.  W.  McDowell. 

"(3)  This  property  is  to  be  held  for  the 
sole  use  and  benefit  of  my  children  and 
grandchild,  Winn  McDowell,  free  from  any 
indebtedness  incurred  by  their  husbands,  if 
they  have  any. 

"(4)  If  any  of  them  die  without  children 
then  their  portion  is  to  be  equally  divided 
among  the  remaining  children  or  if  they 
should  be  dead  and  leave  children  then  the 
children  are  to  succeed  to  their  mother's 
share  as  If  she  had  been  alive. 

"(5)  I  wish  the  furniture  and  household  ef- 
fects to  be  left  in  charge  and  for  the  use  of 
my  single  daughters  as  long  as  any  of  them 
remain  unmarried.  In  case  they  should  mar- 
ry then  this  property  is  like  all  my  other 
property  to  be  equally  divided  among  my 
heirs." 

The  wife,  Evaline  B.  McDowell,  died  in  the 
year  1896,  and  the  husband,  Luclen  McDow- 
el,  died  in  the  year  1902.  Administration 
with  the  wills  annexed  was  granted  to  Nellie 
McDowell  Garrard  of  both  estates,  and  in 
the  settlement  thereof  she  paid,  in  about 
the  year  1895,  something  over  $2,200  from 
the  estate  of  Bvallne  B.  McDowell  to  Nellie 
McDowell,  who  was  the  wife  of  M.  H.  Ken- 
dall, and  about  the  same  time  she  paid  to 
Nellie  McDowell  Kendall  from  her  father's 
estate  (Luclen  McDowell's)  about  the  sum  of 
$500.  Nellie  McDowell,  wife  of  appellee,  died 
in  the  year  1905,  leaving  no  children  or  child 
surviving  her.  Appellants  brought  this  action 
against  appellee  alleging  that  the  sums  be- 
fore stated  were  received  by  appellee's  wife 
from  the  two  estates  mentioned,  and  that 
they  were  used  in  improving  his  property  by 
the  erection  of  houses,  etc.,  and  that  as  their 
sister  Nellie  died  without  children  the  same, 
under  the  wills  aforesaid,  went  to  her  broth- 
ers and  sisters,  appellants,  and  prayed  for  a 
Judgment  against  appellee  for  these  amounts, 
and  aslied  that  the  same  be  enforced  as  a 
lien  against  his  property.  A  demurrer  was 
sustained  to  the  petition,  and  appellants  ap- 
pealed. 

The  devisee  in  the  will  of  Luclen  McDow- 
ell was  his  wife,  Evaline  B.  McDowell,  who 
died  in  the  year  1890,  six  years  before  the 
death  of  her  husband,  and  therefore  the  de- 
vise lapsed,  and  under  section  4843,  Ky.  St. 
(BusseU'a  St  I  39G6),  his  estate  passed  at 


his  death  as  if  no  will  had  been  made.  New- 
ton T.  Southern  Baptist  Theological  Semin- 
ary, 116  Ky.  414,  74  S.  W.  180,  24  Ky.  Law 
Rep.  2310;  Scbroeder  t.  Bohlsen,  119  Ky. 
305,  83  S.  W.  627,  84  S.  W.  635,  28  ECy.  Law 
Rep.  1237.  The  will  of  Luclen  McDowell 
gave  his  wife  the  fee  to  the  property  devised 
to  be  "used  as  she  saw  fit"  The  language 
following  this  expression  Is  repugnant  to  the 
first  clause,  to  wit:  "If  any  portion  of  said 
property  should  be  left  at  her  death  it  Is  to 
be  equally  divided  among  my  children."  The 
wife  was  given  power  to  use  the  property  or 
to  sell  and  dispose  of  it  as  she  saw  proper. 
In  the  case  of  Clay  y.  Chenault,  108  Ky.  77, 
55  8.  W.  729,  21  Ky.  Law  Rep.  1485,  the 
court  said:  "It  seems  to  us  that  the  de- 
cided weight  of  authority— if,  indeed,  there 
be  any  to  the  contrary — ^Is  to  the  effect  that 
a  will  or  deed  giving  to  the  vendee  or  devisee 
full  power  to  sell  and  convey  passes  the  ab- 
solute fee,  and  that  any  provision  or  devise 
(over)  is  absolutely  void  for  the  reason  that 
it  is  Inconsistent  with  or  repugnant  to  the 
fee."  Therefore  that  portion  of  the  estate 
that  appellee's  wife  received  from  her  father, 
she  tools  without  any  llmitHtlons  upon  It 

By  the  will  of  Evaline  McDowell,  she  gave 
her  husband  a  life  estate  in  her  property, 
and  he  was  to  enjoy  the  interest  and  emolu- 
ments arising  therefrom  equally  with  tier 
children ;  but  she  provided  that  the  principal 
was  to  remain  intact  for  the  benefit  of  ber 
children.  By  the  second  clause  she  provided 
that  after  the  death  of  her  husband  tier 
property  should  be  equally  divided  among 
her  daughters,  naming  them,  and  her  grand- 
daughter, Winn  McDowell.  By  the  fourth 
clause  she  provided  that  if  any  of  them 
should  die  without  children  their  portion 
was  to  be  divided  equally  among  the  remain- 
ing children,  etc  Appellants  contend  that  as 
Mabel,  the  wife  of  appellee,  died  without  chil- 
dren, the  portion  received  by  her  should  be 
divided  equally  among  the  other  devisees 
named  in  the  will.  Counsel  on  both  sides  of 
jiie  case  agree  that  by  the  will  of  Evaline 
McDowell  her  children  and  grandchild  were 
devised  a  defeasible  fee  in  her  property,  sub- 
ject to  be  defeated  by  dying  without  children. 
Appellee's  counsel  contend,  however,  that  the 
will  means  tliat  death  must  take  place  be- 
fore their  father  died,  at  which  time  the  di- 
vision was  to  be  made;  and  appellants' 
counsel  contend  that  the  will  referred  to 
death  at  any  time  without  issue.  We  are  of 
the  opinion  that  appellee's  construction  is 
correct.  This  court  has  construed  many 
wills  with  provisions  similar  to  the  will  of 
Evaline'  McDowell.  In  the  case  of  Harvey 
V.  Bell,  118  Ky.  513,  81  8.  W.  671,  26  Ky. 
Law  Rep.  671,  this  court  classified  wills, 
placing  them  under  four  heads.  The  second 
and  third  are,  respectively,  as  follows:  "(2) 
On  the  same  principle,  where  property  is  de- 
vised to  one  or  more  infants,  and  is  to  be 
held  by  their  trustees  or  guardians  untU 
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tbey  are  21  years  old,  and  then  to  be  tnmed 
over  to  them,  or  divided  between  them,  with 
tbe  proviso  that,  If  they  die  without  Issue,  it 
shall  go  to  the  survivors,  or.  If  all  die,  to  a 
third  i)er8on,  It  has  been  held  that  the  lim- 
itation as  to  dying  without  issue  is  to  be 
limited  to  a  death  in  Infancy  before  the  pe- 
riod of  distribution.  (Citing  a  number  of 
authorities.]  (3)  And  where,  by  the  will,  the 
devise  is  to  a  class,  and  the  period  of  divi- 
sion Is  postponed,  even  where  the  devisees 
are  not  Infants,  It  has  been  held  that  the 
limitation  as  to  dying  without  issue  must  be 
confined  to  a  death  without  issue  before  the 
period  of  division  fixed  by  the  will.  [Citing 
authorities.]" 

We  are  of  the  opinion  that  the  case  at  bar 
falls  within  the  terms  of  the  third  class.  Tbe 
devise  was  to  a  class,  and  the  period  of  divi- 
sion among  that  class  was  postponed  by  the 
will  of  Mrs.  McDowell  until  the  death  of  Lu- 
cien  McDowell.  "Death  without  children" 
must  refer  to  death  without  children  before 
the  period  fixed  for  the  division.  The  will  In 
the  case  at  bar  refers  to  a  definite  period,  to 
wit,  the  death  of  Lueien  McDowell,  to  which 
the  words,  "if  any  of  them  die  without  chil- 
dren," may  be  referred.  It  is  the  period  at 
which  the  testatrix  directed  the  estate  should 
be  divided.  In  our  opinion  the  testatrix 
meant  the  dying  without  issue  before  the  pe- 
riod for  the  distribution  of  the  estate,  and 
the  period  at  which  it  should  vest  absolutely 
In  the  persons  to  whom  It  was  given,  If  they 
were  then  living.  If  any  of  them  had  died 
before  the  period  of  distribution,  without  chil- 
dren, then  their  Interest  In  the  estate  would 
liave  reverted  to  the  surviving  devisees.  This 
eonrt  has  uniformly  held  in  the  construc- 
tion of  deeds  and  wills  that  "death  without 
Issue"  referred  to  some  period  fixed  in  the 
deed  or  will,  rather  than  to  death  at  any  time 
without  issue.  The  law  favors  the  vesting  of 
estates,  and.  In  case  of  doubt,  It  favors  the 
fee  rather  than  the  lesser  estate.  It  results 
therefore  that  Mabel  McDowell,  wife  of  ap- 
pellee, received  the  property  from  both  her 
mother  and  father  as  the  absolute  owner  and 
without  any  limitations  thereon,  and  the  low- 
er court  was  correct  in  sustaining  the  de- 
murrer to  appellants'  petition. 

Api)enants'  counsel  contend  that  the  low- 
er court  erred  in  sustaining  the  demurrer  to 
the  petition  even  though  they  failed  to  show 
any  right  to  recover  any  part  of  the  money 
for  which  they  sued.  The  ground  upon  which 
they  base  this  contention  is  that  they  prayed 
In  their  petition  that  the  two  wills  be  con- 
strued, and  that  they  were  entitled  to  have 
that  done,  even  though  the  proper  construc- 
tion thereof  would  show  that  they  were,  en- 
titled to  no  relief.  We  are  of  the  opinion 
that  this  Is  error.  A  court  of  equity  will  not 
entertain  a  suit  brought  simply  for  the  pur- 
pose of  Interpreting  the  provisions  of  a  will 
at  the  Instance  of  persons  who  have  no  In- 
> 


tereet  and  who  can  obtain  no  relief  by  an 
interpretation  thereof. 

For  these  reasons,  the  Judgment  of  tbe  low- 
er court  Is  afilrmed. 


MASON,  HANGER  &  COLEMAN  CO.  v. 

KENNISON. 

(Court  of  Appeals  of  Kentucky.    Oct.  15,  1909.) 

1.  Master  and  Servant  (8  118*)— Injuries 
TO  SEBvAm<— Safe  Place  in  Which  to 
Work. 

A  contractor  widening  a  railroad  tunnel 
was  bound  to  furnish  a  laborer  removing  rock 
blown  down  by  blasting  a  reasonably  safe  place 
in  which  to  work,  and  to  exercise  a  constant 
watchfulness  that  it  was  kept  reasonably  safe. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  177-209;  Dec.  Dig.  § 
ITc^  J 

2.  Master  and  Servant  (|  205*)— Injttbies 
TO  Servant— Safe  Place  in  Which  to 
Work— DuTV  of  Servant  to  Inspect. 

A  laborer  removing  from  a  railroad  tunnel 
rock  blown  down  by  blasting  was  not  required  to 
exercise  any  diligence  whatever  to  discover  hid- 
den dangers,  but  had  a  right  to  rely  upon  or- 
dinary diligence  by  bis  employer  to  protect  him, 
irrespective  of  whether  or  not  his  foreman  or- 
dered him  into  the  tunnel  to  clear  the  debris  to 
let  a  train  pass. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  547-549;  Dec.  Dig.  { 
205.*] 

3.  Master  and  Servant  (|  291*)— Injttbies 

TO  Servant— Actions— Instructions. 

Instructions  making  the  employe's  right  to 
recover  turn  upon  whether  the  employer  had 
been  guilty  of  gross  negligence  in  failing  to 
provide  a  safe  place  in  wnich  to  work,  and  im- 
posing upon  the  empIoy6  the  exercise  of  ordi- 
nary diligence  to  discover  hidden  danger,  and 
failing  to  point  out  that  it  was  the  employer's 
duty  to  furnish  a  reasonably  safe  place  in  which 
to  work,  were  more  favorable  to  the  employer 
than   it  was  entitled  to. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  291.*] 

Appeal  from  Circuit  Court,  Pulaski  County. 

"JCo  be  ofllclally  reported." 

Action  by  Sherwood  Kennison  against  the 
Mason,  Hanger  &  Coleman  Company.  Judg- 
ment for  plalntlCF,  and  defendant  appeals. 
Affirmed. 

Sharp,  Bethurum  Sc  Cooper,  Faulkner  & 
Sharp,  and  Lindsay  &  Edelen,  toe  appellant 
Edwin  P.  Morrow,  W.  B.  Morrow,  and  R. 
B.  Waddle,  for  appellee. 

BARKER,  J.  The  appellee  (plalntlft), 
Sherwood  Kennison,  at  the  time  tbe  cau^e 
of  action  stated  in  his  petition  arose,  was 
In  the  employ  of  the  appellant,  Mason,  Hang- 
er &  Coleman  Company,  a  West  Virginia 
corporation.  The  appellant  was  engaged  In 
the  execution  of  a  contract  to  widen  tunnel 
No.  10  on  the  line  of  the  Cincinnati,  New  Or- 
leans &  Texas  Pacific  Railway  Company  in 
Pulaski  county,  Ky.  Appellee  was  an  ordi- 
nary laborer  working  in  a  gang  of  men  under 
the  direction   and  control  of  J.  W.   Davis, 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  *  Keporter  Indexes 
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appellant's  foreman.  At  the  time  of  the  ac- 
cident complained  of,  the  appellant  was  en- 
gaged In  blasting  the  roof  and  sides  of  tun- 
nel No.  10  for  the  purpose  of  enabling  It  to  be 
double-tracked.  Upon  Kennlson  and  others 
with  him  was  Imposed  the  duty  of  coming 
Into  the  tunnel  after  the  blast  and  remov- 
ing the  rock  and  otfa»  d4brls  whldi  had 
been  blown  down.  The  accident  was  caused 
as  follows:  Kennlson  and  his  co-laborers  had 
been  sent  out  of  the  tunnel  to  escape  the 
effect  of  the  Impending  blast.  A  railroad 
train  belonging  to  the  Cincinnati,  New  Or- 
leans &  Texas  Pacific;  Railway  Company  had 
come  up  and  was  waiting  to  be  allowed  to  go 
through  the  tunnel.  Of  course,  It  bad  to  be 
stopped  until  after  the  blast  had  been  made 
and  the  track  cleared  of  the  rock,  and  debris 
thrown  upon  It  by  the  explosion.  After  the 
blast  was  made,  the  men  seem  to  have  been 
given  a  signal  to  return  to  work,  and  Kennl- 
son and  his  companions  proceeded  to  clear 
the  track  so  that  the  train  could  pass  through 
the  tunnel.  Almost  Immediately  after  Ken- 
nlson commenced  the  work  of  moving  the 
debris,  a  large  stone  at  the  point  where  the 
top  and  the  side  of  the  tunnel  meet,  which 
had  been  loosened  by  the  explosion,  fell  and 
rolled  against  appellee,  mashing  his  foot  most 
severely  and  Inflicting  other  injuries  upon 
him.  To  recover  damages  for  this  Injury, 
appellee  instituted  this  action,  alleging  in  his 
petition  that  it  was  caused  by  the  negligence 
of  the  appellant's  employes  superior  in  au- 
thority to  him  who  failed  and  refused  to 
make  the  necessary  inspection  after  the  blast 
and  remove  the  loosened  stone  so  as  to  make 
the  place  where  appellee  was  required  to 
work  reasonably  safe.  The  appellant  in  its 
woBwer  denied  all  the  material  allegations  of 
the  petition,  and  pleaded  contributory  negli- 
gence in  a  second  paragraph.  This  affirma- 
tive matter  of  the  answer  having  been  de- 
nied by  reply,  the  issues  were  completed.  A 
trial  before  a  Jury  resulted  in  a  verdict  In 
favor  of  appellee  (plaintiff)  for  the  sum  of 
$900.  To  reverse  the  judgment  based  upon 
this  verdict  the  corporation  prosecutes  this 
appeal. 

The  court  Instructed  the  Jury  in  part  as 
follows: 

"No.  1.  The  court  instructs  the  Jury  that, 
when  the  plaintiff  entered  Into  the  employ- 
ment of  the  defendant,  he  assumed  all  tSie 
ordinary  risks  and  hazards  incident  to  such 
employment,  unless  he  was  acting  under  the 
specific  orders  of  and  In  the  presence  of  the 
foreman,  Davis,  his  superior  servant,  and.  If 
you  shall  believe  from  the  evidence  that  the 
plaintiff  was  at  the  time  he  was  injured  act- 
ing under  the  direct  order  of  his  superior, 
Davis,  then  and  In  that  event  he  only  as- 
simaed  such  risks  and  hazards  as  were  plain 
and  obvious  to  him  under  the  circumstances 
■nrronnding  this  case.  The  court  further  in- 
structs the  Jury  that  It  was  the  duty  of  the 
plaintiff  to  exercise  ordinary  care  for  his 
own  safety  while  engaged  In  the  employ- 


ment of  the  defendant  company.  It  was  tbe 
duty  of  the  defendant  company  before  order- 
Ing  the  plaintiff  Into  the  tunnel  after  the 
blast  was  fired  In  same  to  have  made  sucli 
tests  of  the  safety  of  the  tunnel  as  an  ordi- 
narily prudent  person  would  have  made  un- 
der the  same  or  similar  circumstances. 

"No.  2.  You  will  find  for  the  defendant  in 
tills  case,  unless  you  shall  believe  from  the 
evidence  that  by  the  gross  negligence  of  the 
defendant's  agents  and  servants,  superior  in 
authority  to  the  plaintiff,  the  plaintiff  was 
injured  by  a  rock  or  rocks  falling  on  him 
at  the  time  and  place  complained  of  by  him, 
and  further  believe  from  the  evidence  that 
the  dangerous  condition  of  the  tunnel  at  tbe 
place  where  the  plaintiff  was  injured  was 
known  to  the  defendant,  its  agents,  and  serv- 
ants superior  in  authority  to  the  plaintiff, 
or  by  the  exercise  of  ordinary  care  could 
have  been  known  by  them,  and.  If  you  beUeve 
the  latter  state  of  case,  you  will  find  for  the 
plaintiff. 

"No.  8.  Although  yon  may  believe  from 
the  evidence  that  the  plaintiff,  Kennlson,' 
knew  of  the  dangerous  condition  of  the  roof 
of  the  tunnel  or  the  sides  thereof,  yet  tf  yon 
further  believe  from  the  evidence  that  be 
was  at  the  time  and  place  acting  under  the 
direct  orders  of  and  In  the  presence  of  the 
foreman,  Davis,  his  superior  servant,  the  Ma- 
son, Hanger  8c  Coleman  Company  could  not 
be  excused  from  liability  on  this  ground 
unless  the  danger  was  so  obvious  that  a  per- 
son  of  ordinary  prudence,  acting  under  like 
or  similar  circumstances,  would  not  have 
obeyed  said  order,  and  continued  to  work 
thereunder. 

"No.  4.  If  you  shall  believe  from  the  evi- 
dence that  after  the  blast  was  discharged  in 
the  tunnel  and  prior  to  the  time  the  plain- 
tiff was  injured  the  foreman,  Davis,  made 
or  had  made  such  a  test  as  was  necessary  or 
reasonably  necessary  to  ascertain  the  safety 
of  the  tunnel,  and  If  after  he  made  such  test 
he  In  good  faith  lielieved  same  was  rea- 
sonably safe,  and  directed  the  plaintiff  after 
such  examination  to  perform  the  lalmrs  at 
the  place  where  plaintiff  was  injured,  tb^i 
in  that  event  the  plaintiff  cannot  recover, 
and,  if  you  so  believe,  your  finding  wUl  be 
for  the  defendant." 

The  appellant  Insists  that  the  foregoing  in- 
structions are  erroneous,  and  also  that  It 
was  entitled  to  a  peremptory  instruction  that 
the  Jury  should  find  in  its  favor.  To  this 
we  cannot  agree.  It  was  the  duty  of  the 
api)ellant  to  furnish  the  appellee  (its  serv- 
ant) a  reasonably  safe  place  in  which  to 
work,  and  It  was  its  duty  to  exercise  a  con- 
stant watchfulness  that  the  place  in  which 
he  was  required  to  work  was  kept  reason- 
ably safe  whUe  he  was  engaged  In  Its  serv- 
ice. The  servant  was  not  required  to  exer- 
cise any  diligence  whatever  to  discover  lild- 
den  dangers,  but  had  a  right  to  rely  upon  the 
master  discharging  its  duty  to  him.  Of 
coarse,  the  servant  could  not  brave  obvious 
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dangers,  and  then  hold  the  master  responsi- 
ble. But  the  law  Imposes  upon  the  servant 
situated  as  was  appellee  no  dnty  of  Inspec- 
tion. In  the  case  of  Pfisterer  ▼.  Peter  &  Oa, 
117  Ky.  601,  78  S.  W.  450,  25  Ky.  Law  Rep. 
16(K>,  this  court.  In  an  opinion  by  Judge  Bur- 
nam,  examined  the  question  as  to  whether 
or  not  the  servant  was  bound  to  exercise  or- 
dinary care  to  avoid  being  injured  when 
situated  with  reference  to  his  work  as  was 
Kennlson,  and  the  doctrine  was  there  an- 
nounced, after  a  review  of  the  authorities, 
that  the  servant  has  the  right  to  rely  on  the 
master's  exercising  ordinary  diligence  to 
keep  the  place  where  he  labors  In  a  reason- 
ably safe  condition,  and  that  the  servant  only 
assumes  such  risks  as  he  actually  knows,  or 
which  are  so  obvious  that  a  reasonably  cau- 
tious man  would  not  take  the  risk  thereof. 
In  Kentucky  Freestone  Co.  v.  McGee,  118 
^.  306,  80  S.  W.  1113,  25  Ky.  Law  Rep. 
2211,  the  doctrine  announced  In  Pfisterer  v. 
Peter  &  Co.,  supra,  was  approved,  and  from 
the  principle  thus  established  this  court  has 
never  departed.  It  Is  Immaterial  whether  or 
not  the  foreman,  Davis,  gave  Kennlson  and 
bis  co-laborers  orders  to  rush  In  and  clear 
up  the  debris  In  order  to  let  the  waiting 
train  pass.  To  remove  the  rock  and  thus 
dear  the  track  was  the  business  of  the  serv- 
ant, and  It  was  his  duty  to  do  this  without 
any  special  orders  from  the  foreman,  and 
in  doing  so  he  was  not  required  to  look  for 
danger,  but  could  rely  upon  the  exercise  of 
ordinary  diligence  by  the  master  tp  protect 
him  as  he  worked. 

The  court  in  the  instructions  made  the 
employe's  right  to  recover  to  turn  upoh  the 
question  whether  or  not  the  employer  had 
been  guilty  of  gross  negligence;  whereas,  as 
above  stated,  to  enable  the  servant  to  re- 
cover, It  was  only  necessary  that  the  em- 
ployer should  be  guilty  of  ordinary  negli- 
gence in  failing  to  afford  him  a  safe  place  in 
which  to  work.  The  court  also  Imposed  up- 
on the  employe  the  exercise  of  ordinary  dili- 
gence to  discover  hidden  danger ;  whereas,  he 
had  the  right  to  rely  alone  upon  the  diligence 
of  the  master,  as  before  stated.  The  court 
failed  to  point  out  to  the  Jury  that  It  was 
the  duty  of  the  appellant  to  furnish  the  em- 
ployS  with  a  reasonably  safe  place  In  which 
to  work.  We  are  of  opinion  that  the  instruc- 
tions given  were  far  more  favorable  to  the 
appellant  company  than  It  was  entitled  to, 
and  that  upon  the  facts  of  the  case  the  Jury 
were  fully  warranted  in  rendering  the  ver- 
dict which  they  did. 

We  are  not  unmindful  of  the  argument 
made  for  appellant,  that  the  principle  that 
the  master  is  required  to  furnish  the  servant 
a  reasonably  safe  place  in  which  to  work  Is 
not  applicable  to  all  situations  where  the 
relation  of  master  and  servant  exists.  When 
the  danger  is  created  by  the  work  which  the 
servant  Is  engaged  in  doing,  then  it  cannot 


be  said  that  the  master  has  Imposed  upon 
him  the  duty  of  a  constant  supervision  in  or- 
der to  protect  the  servant  from  danger.  But 
we  do  not  have  this  case  before  us.  Here 
the  servant  had  no  part  in  the  creation  of 
the  danger  to  which  he  was  exposed  and 
from  which  he  sufTered.  The  work  he  was 
doing  was  not  the  work  which  created  the 
danger,  but  was  separate  and  distinct  from 
It  He  was  entitled,  as  an  ordinary  laborer 
engaged  In  removing  the  rock  blown  down  by 
the  blasting,  to  have  the  supervision  of  the 
master  to  protect  him  from  the  danger  cre- 
ated by  the  blasting  of  the  roof.  We  thlnlc 
the  situation  here  was  one  which  clearly 
comes  within  the  rule  above  emmdated, 
which  requires  the  master  to  furnish  the 
servant  with  a  reasonably  safe  place  in 
which  to  work. 
Judgment  afiSrmed. 


MASON,  HANGER  &  COLEMAN  CO.  v. 

HBNBT. 

(Court  of  Appeals  of  Kentucky.    Oct.  15,  1909.) 

1.  Ma^teb  ano  Sebvant  (U  101,  102*)— IN- 
JUBIKS  TO  Sbbv ANT— Sate  Pi.ace. 

A  master  is  bound  to  ezeidse  ordinary  dili- 
gence to  furnish  a  servant  with  a  reasonably 
safe  place  in  which  to  work,  and  for  failure  to 
do  80  la  liable  to  the  servant  for  any  damage 
caused  thereby. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  DIk-  H  135,  171,  174,  178-184; 
Dec,  Dig.  {{  101,  102.*] 

2.  Mastib  and  Servant  ({  205*)— Injttby  to 
Sebvant— Safe  Place— Duty  or  Sebvant. 

A  servant  is  not  bound  to  search  for  hidden 
danger  in  the  place  provided  for  him  to  work, 
being  entitled  to  rely  on  the  belief  that  the  mas- 
ter will  dischai^  the  legal  dnty  to  furnish  him 
with  a  reasonably  safe  place. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  547-549;  Dec.  Dig.  f 
205.*] 

3.  Masteb  and  Sebvant  (J  219*)— Injtjbt  to 
Sebvant— Assumed  Risk. 

A  servant  may  not  work  in  a  place  where 
the  danger  is  so  obvious  that  an  ordinarily  pru- 
dent man  would  not  take  tiia  risk,  and,  if  he 
does  so,  he  assumes  the  risk  of  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  if  610-624;  Dec.  Dig.  I 
219.*] 

4.  Masteb.  and  Sebvant  ({  149*)— Injubibs 
TO  Sebvant— Dibection  to  Fobeman. 

Where  it  was  plaintiff's  duty  without  spe- 
cial direction,  in  Uie  ordinary  course  of  his 
employment,  to  go  in  front  of  a  shovel  to  level  a 
cut  and  lay  temporary  track  for  the  advancement 
of  the  shovel,  and  in  doing  so  he  was  injured 
by  the  fall  of  rock  unsecurely  placed  above  the 
cut,  it  was  immaterial  to  his  right  to  recover 
whether  he  had  l>een  specially  ordered  by  his 
foreman  to  assume  the  position  he  was  in  when 
he  was  injured  or  not. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  149.*] 

Appeal  from  Circuit  Court,  Pulaski  County. 

"Not  to  be  officially  reported." 

Action  by  Alfred  Henry  against  the  Mason, 
Hanger  &  Coleman  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 
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Sharp,  Bethnnun  &  Cooper,  Lindsay  & 
Edelen,  and  Faulkner  &  Sharp,  for  appel- 
lant   Wesley  &  Brown,  for  appellee; 

BARKER,  J.  The  appellant.  Mason,  Hang- 
•er  &  Coleman  Company,  Is  a  West  Virginia 
corporation,  and  was  at  the  time  of  the  hap- 
pening of  the  accident  which  constitutes  the 
basis  of  this  litigation  engaged  In  majdng  a 
railroad  cut  through  an  embankment  some  10 
or  12  feet  high  in  Pulaski  county,  Ky.  The 
appellant  was  an  ordinary  laborer  engaged  in 
laying  track  In  front  of  a  steam  shovel  which 
was  being  operated  to  make  the  cut.  It  Is 
not  necessary  to  describe  this  work  with  mi- 
nute particularity.  The  steam  shovel  was  op- 
erated on  an  Improvised  railroad  track.  It 
would  cut  some  five  or  six  feet  of  the  excava- 
tion at  one  reach.  The  shovel  would  then 
take  out  the  dirt  and  throw  it  down  the  em- 
bankment. When  this  was  done,  it  was  the 
duty  of  the  appellee  with  other  laborers  to 
smooth  or  level  the  cut  in  front  of  the  shov- 
•el,  and  construct  thereon  a  temporary  track 
.so  that  the  shovel  could  be  moved  up  against 
the  embankment  to  make  another  cut  This 
operation  was  performed  over  and  over  dur- 
ing the  progress  of  the  work.  In  making  a 
-cut  a  large  rock  was  encountered,  which  was 
too  heavy  to  be  lifted  by  the  shovel  and 
thrown  over  the  embankment  and  thus  mov- 
ed out  of  the  way.  Instead,  it  was  pushed  up 
on  the  hill  above  the  cut  and  left  In  that  po- 
«ltlon.  When  the  earth  was  removed,  the  ap- 
pelee  and  his  colaborers  came  around  from 
behind  the  shovel  in  front  to  level  the  earth 
and  Improvise  a  track  as  usual.  The  rock 
was  above  them,  as  said  before,  presumably 
upon  a  somewhat  steep  slant  At  any  rate, 
while  the  appellee  and  his  colaborers  were 
engaged  In  their  usual  work,  the  stone  slip- 
ped over  the  edge  of  the  cut  and  fell  down  Jn 
it  and  either  struck  or  rolled  against  the  ap- 
pellee, knocking  him  down  and  against  other 
■rocks  or  hard  substance,  whereby  he  was  seri- 
ously injured.  To  recover  damages  for  this 
injury,  appellee  instituted  this  action  In  the 
Pulaski  circuit  court,  alleging  in  his  petition 
that  his  injuries  were  caused  by  the  negli- 
gence of  appellant  company  and  its  agents 
and  employes  superior  in  authority  to  him. 
The  appellant  (defendant)  answered,  denying 
the  material  allegations  of  the  petition  and 
pleading  contributory  negligence  in  the  sec- 
ond paragraph.  The  issues  were  then  made 
up  by  reply,  denying  the  afl3nnatlve  matter 
of  the  answer.  A  trial  before  a  Jury  resulted 
in  a  verdict  in  favor  of  plalntifT  for  the  sum 
of  $400,  and  from  the  Judgment  based  there- 
on this  appeal  is  prosecuted. 

The  appellant  criticises  the  instructions  of 
the  court  as  given,  and  complains  of  its  fail- 
ure to  grant  It  a  peremptory  Instruction  at 
the  dose  of  the  evidence.  The  case  of  Mason, 
Hanger  &  Coleman  Company  v.  Sherwood 
Kennlson  (this  day  decided)  121  S.  W.  999, 


Involved  principles  In  all  respects  Bimllar  to 
the  one  at  bar,  and  the  tDstructions  given 
were  practically  the  same.  We  refer  to  the 
opinion  in  that  case  as  authority  for  holding 
that  the  court  did  not  err  In  overruling  the 
motion  for  a  peremptory  instruction,  and  for 
saying  that  the  instructions  given  in  this 
case  were  far  more  favorable  to  appellant 
than  It  was  entitled  to.  We  there  pointed  out 
that  it  was  the  master's  duty  to  exercise  or- 
dinary diligence  to  furnish  the  servant  with 
a  reasonably  safe  place  in  which  to  work,  and 
that,  if  it  failed  so  to  do,  it  was  liable  to 
the  servant  for  any  damage  caused  thereby. 
We  also  pointed  out  that  there  was  no  du^ 
upon  the  servant  to  look  or  search  for  hidden 
danger ;  that  he  had  a  right  to  rely  upon  his 
belief  that  the  master  would  discbarge  the 
duty  which  the  law  imposes  upon  tiim,  and 
therefore  did  not  have  to  exercise  ordinary 
diligence  for  his  own  protection.  Of  course, 
the  servant  may  not  woiic  in  a  place  where 
the  danger  Is  so  obvious  that  an  ordinarily 
prudent  man  would  not  take  the  risk,  and,  if 
he  does,  he  assumes  the  risk  of  injury. 

Upon  the  whole  case,  we  are  satisfied  that 
the  appellant  received  a  fair  trial  at  the 
bands  of  both  the  court  and  the  Jury,  and 
that  no  substantial  right  to  which  it  was 
entitled  was  violated.  It  follows  from  what 
we  have  said  that  it  was  Immaterial  whether 
a  foreman  specially  ordered  plaintiff  to  go 
In  front  of  the  shovel  to  do  the  work  of  level- 
ing the  cut  and  laying  the  track.  This  was 
his  ordinary  employment  and  it  was  his  duty 
to  do  it  without  special  direction,  and,  when 
lie  did  so,  he  was  entitled  to  the  protection 
of  the  principle  of  law  that  the  master  must 
furnish  him  a  reasonably  safe  place  in  which 
to  work. 

Judgment  affirmed. 


SMITH  V.  SMITH. 

SAME  V.  SMITH  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  26,  1900.) 

L  Trusts   (8  63*)— Express  Tbusts— Aboli- 
tion OF  Resulting  Tbusts. 

Though  under  Ky.  St.  g  2353  (Russell's  St 
g  2050),  resulting  trusts  are  abolished,  the  gran- 
tee In  a  conveyance  is  neTertbeless  liable  to 
those  contributing  the  purchase  money,  as  for 
money  had  and  received ;  the  status  of  the  pai^ 
ties  being  that  of  trustee  and  cestui  que  trust 
under  an  express  trust 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  {  00;   Dec.  Dig.  S  Oa.*] 

2.  Bquitt  (1 423_*)— Dkcbkb— Rhxikf  Gbantsd. 

On  issue  joined  in  equity  the  court  may 
grant  the  parties  any  relief  the  record  shows 
them  entitled  to. 

[EM.  Note.— For  other  cases,  see  X>guity,  Gent 
Dig.  J  986;   Dec.  Dig.  S  423.*] 

3.  Tbusts  (8  25*)— Creation. 

At  common  law  a  use  or  trust  was  not  re- 
quired to  be  declared  in  any  particular  way. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8  34;   Dec.  Dig.  §  25.»] 
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4.  Tbustb   (§1  17,   18*)— VAUDixr  of  Obai 

TBI7BT8   AND   RBQTTIBEICBNTS   OW  STATUIK  OF 
FBAI7D8. 

A  parol  agreemeDt  of  the  puntee  in  a  con- 
veyance of  land  to  hold  it  for  the  use  and  in 
trust  for  the  one  furnishing  the  consideration 
is  valid  and  not  within  the  statute  of  frauds. 

[Ed.  Note.— ITor  other  cases,  see  Tmsts,  Cent. 
Dig.  i  19;   Dec.  Dig.  §§  17,  18.*] 

5.  Tbdsts  (I  72*)— "Resultinq  Tbubt." 

A  "resulting  trust"  is  one  arising  on  the 
naked  fact  that  one  furnishes  the  consideration, 
while  the  title  is  taken  to  another,  a  stranger, 
without  an  agreement  as  to  the  use  or  trust. 

[£id.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  {  102 ;   Dec.  Dig.  {  72.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6188-6102J 

6.  Limitation   of  Actions  (8  102*)— EJffkct 
or  Trust— ResuIiTINo  Tbust. 

Under  K7.  St.  {  2543  (Russell's  St  I  209), 
Providing  that  the  provisions  of  the  chapter 
(taniitations  of  Actions)  shall  not  apply  in  the 
case  of  a  continuing  and  subsisting  trust,  the 
statute  does  not  apply  in  behalf  of  the  trustee 
under  an  express  enforceable  parol  trust  re- 
specting land. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  SOO ;   Dec.  Dig.  {  102.*] 

Appeal  from  Circuit  Court.  Jefferson  Coun- 
ty;   Chancery  Branch,  First  Division- 

"Not  to  be  ofHcIally  reported." 

Actions  by  Emma  Smith  against  Kate  Jo- 
sephine Smith  and  by  Mary  Smith  and  oth- 
ers against  the  same  defendant  From  the 
Judgments,  defendant  appeals.  Judgment  In 
first  action  reversed,  and  cause  remanded; 
and  Judgment  In  second  action  affirmed. 

Ernest  McPherson  and  Geo.  A.  Brent,  for 
appellant    Tbum  &  Roy,  for  appellees. 

O'REIA.R,  J.  These  two  cases  were  pre- 
pared and  heard  together  In  the  lower  court, 
and  are  similarly  treated  here.  They  involve 
a  common  question. 

The  petitions  allege :  That  Emma,  Orvllle, 
Clara,  and  Frank  Smith,  children  of  Lucius 
Smith,  now  deceased,  had  been  engaged  In  the 
market  business  at  Fifth  and  Green  streets' 
market  in  Louisville,  when  the  father  was 
alive ;  that  the  earnings  of  the  business  were 
used  In  part  In  the  support  of  their  father's 
family,  the  fonr  named  then  residing  with  the 
family ;  that  their  net  earnings  they  invested 
In  a  house  and  lot  on  Alford  street  in  Louis- 
ville, the  title  to  which  they  caused  to  be  tak- 
en to  their  father  to  be  held  by  him  tn  trust 
for  those  whose  means  purchased  it ;  that 
subsequently  they  caused  the  title  to  be 
changed,  which  was  done  by  the  execution  of 
a  deed  to  the  appellant,  Kate  Josephine 
Smith,  who  took  the  title  to  be  held  in  trust 
by  her  for  the  benefit  of  the  four ;  that  with 
their  consent  the  property  was  sold,  and  with 
the  proceeds,  and  about  $1,G00  additional 
contributed  by  the  four,  another  house  was 
bought,  which  was  on  Madison  street  in 
Louisville;  that  Kate  Josephine  Smith,  In 
violation  of  her  trust,  had  sold  the  latter 
property,  and  converted  the  proceeds  to  her 


own  use.  A  Judgment  was  prayed  against 
her  by  the  plaintiff  Emma  for  one-fourth  of 
the  proceeds,  and  by  Mary,  the  widow  and 
administratrix  of  Orvllle,  for  one-fourth. 
The  answer  was:  That  Kate  Josephine  had 
also  contributed  to  the  sum  which  was  paid 
for  the  houses ;  that  they  all  belonged  to  her 
father  In  fee  simple,  until  he  by  bis  deed 
gave  them  to  her.  She  claimed  the  proceeds 
In  her  own  right,  denied  the  existence  of  the 
trust,  and  disclosed  that  the  last  house  had 
sold  for  $3,200,  which  she  then  had  on  de- 
posit In  banlL. 

The  facts  developed  that  Lucius  Smith  had 
for  many  years  conducted  a  market  business 
on  Second  street  in  Louisville.  He  bad  a 
large  family,  and  It  may  be  added  to  their 
credit  that  they  were  all  Industrious  and 
willing  to  work  and  help.  The  children  as 
they  became  old  enough  went  into  the  market 
to  help  the  father  tn  his  business.  They  ac^ 
quired  experience  and  skill  In  the  business. 
The  father,  perhaps  because  of  certain  drug 
habits,  or  whether  so  or  not,  was  rather  un- 
successful. He  did  not  get  ahead.  Then  he 
allowed  the  older  children  to  start  a  market 
business  on  their  own  account  at  Fifth  and 
Green.  This  business  was  successful,  and 
grew  In  volume  and  profitableness.  The  Sec- 
ond street  business  failed  to  pay,  or  alone  to 
support  the  family.  The  Fifth  and  Green 
market  had  to  supplement  It,  until  finally 
the  Second  street  market  was  abandoned,  and 
the  old  man  quit  Of  the  older  children  who 
helped  to  conduct  the  Fifth  and  Green  busi- 
ness, the  four  mentioned,  Clara  for  a  part  of 
the  time  worked  at  the  English  kitchen,  tak- 
ing her  wages  to  herself,  paying  board  to  the 
family,  however.  From  the  earnings  of  the 
business  the  Alford  street  house  was  bought, 
and  Its  proceeds  and  $1,600  more  furnished 
by  the  Fifth  and  Green  street  market  busi- 
ness paid  for  the  Madison  street  house.  The 
chancellor  found,  and  we  concur,  that  there 
was  an  understanding  among  the  contribu- 
tors, and  between  them  and  Lucius  Smith,  and 
subsequently  between  them  and  Kate  Jo- 
sephine, that  the  title  was  to  be  held  for  the 
use  of  and  In  trust  for  all  who  contributed. 
It  Is  not  deemed  necessary  to  recount  here 
the  circumstances  and  other  evidence  upon 
which  this  conclusion  Is  reached;  but  the 
chancellor  found  that  Emma  Josephine  Smith, 
the  wife  and  widow  of  Lucius  and  the  moth- 
er of  the  others  named,  was  also  a  party  con- 
tributing to  the  fund,  and  a  beneficiary  of 
the  agreement.  Kate  Josephine  was  likewise 
Included  by  the  chancellor's  finding.  Conse- 
quently he  adjudged  Kate  Josephine  to  pay 
one-sixth  of  the  $3,200,  or  $633.33,  to  each  of 
the  plaintiffs.  It  is  from  that  Judgment  that 
these  appeals  are  prosecuted. 

The  plaintiffs  constructed  the  cases  upon 
the  theory  that  the  transaction  worked  a  re- 
sulting trust ;  but  as,  under  the  statute  (sec- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  UOT  to  date^  *  Reporter  Indexes 


Digitized  by 


Google 


1004 


121  SOUTHWESTBBN  REPORTEB. 


(Ky. 


Uon  2358,  Ky.  St.  [section  20SO,  RusseU'B 
St]),  resulting  trusts  are  abolished,  the  gran- 
tee in  the  conveyance  was  nevertheless  liable 
to  those  who  contributed  the  purchase  money, 
as  for  money  had  and  received.  Martin  t. 
Martin,  5  Bush,  47 :  Smith  v.  Morgan,  4  Ky. 
Law  Rep.  829 ;  Mannen  v.  Bradberry,  81  Ky. 
153 ;  Deposit  Bank  v.  Rose,  113  Ky.  946,  69 
S.  W.  967,  24  Ky.  Law  Rep.  732;  Brooks  v. 
Brooks,  104  S.  W.  392,  31  Ky.  Law  Rep.  960. 
To  this  claim  Kate  Josephine  pleaded  the 
five-year  statute  of  limitation,  as  the  Alford 
street  house,  and  Indeed  both  houses,  bad 
been  bought  more  than  five  years  before  this 
suit  was  filed;  but  on  Issue  joined  In  equi- 
ty the  court  may  grant  the  parties  any  relief 
the  record  shows  them  entitled  to.  The  sta- 
tus-of  the  parties  was  that  of  trustee  and 
cestuls  que  trust  under  an  express  trust. 

At  the  sommon  law  a  use  or  trust  was  not 
required  to  be  declared  In  any  particular 
way.  1  Spence's  Eq.  Jur.  478,  and  note.  As 
secret  and  parol  trusts  ofTered  easy  means 
of  effectuating  fraud,  and  promoted  perjury, 
the  English  statute  of  frauds  In  1676  enacted 
that  all  trusts  of  lands  should  be  proved  and 
manifested  by  writing.  By  the  seventh  sec- 
tion of  that  statute  (Car.  II,  c.  8,  {  1),  It 
was  provided  that  "all  declarations  or  crea- 
tions of  trusts  or  confidences  of  any  lands, 
tenements  or  hereditaments  shall  be  mani- 
fested and  proved  by  some  writing  signed 
by  the  party  who  is  by  law  enabled  to  de- 
clare such  trust  or  by  his  last  will  in  writ- 
ing." Resulting  trusts  were  excepted.  As 
the  statute  did  not  extend  expressly  to  the 
colonies  then  settled,  It  has  been  held  as 
having  been  in  force  only  in  such  as  had 
recognized  or  adopted  It  Hall  v.  Livingston, 
3  DeL  Cb.  866.  The  various  states  have 
adopted  the  English  statute  in  some  form. 
The  statute  of  frauds  and  perjuries  In  Ken- 
tucky does  not  contain  the  seventh  section 
of  the  English  statute  or  any  equivalent  dec- 
laration, while  we  have  another  statute  ex- 
pressly prohibiting  resulting  trusts.  Sec- 
tion 2353,  Ky.  St,  supra.  Whether  a  trust 
In  land  may  be  created  by  parol  In  this  state 
has  been  much  debated,  and  the  cases  do 
not  seem  to  be  reconcilable  upon  principle. 
StlU  it  Is  firmly  fixed  as  the  law  of  this  state 
that  such  trusts  may  be  created,  under  cer- 
tain conditions,  but  not  under  all  conditions. 
It  is  not  necessary  to  now  set  out  the  dis- 
tinctions, further  than  to  show  that  this  case 
belongs  to  the  former  class.  The  question 
was  rather  fully  considered  in  Sherley  v. 
Sherley,  97  Ky.  512,  81  S.  W.  275,  17  Ky. 
Law  Rep.  450.  The  cases  are  collected 
there.  From  them  It  will  be  found  that, 
where  one  furnishes  the  consideration,  a 
valuable  consideration,  to  buy  land,  a  parol 
agreement  of  the  grantee  in  the  conveyance 
to  hold  it  for  the  use  and  in  trust  for  the 
one  furnishing  the  consideration,  is  valid, 
and  not  within  our  statute.  Such  is  this 
case.  A  "resulting  trust"  is  one  arising  up- 
on the  naked  fact  that  one  furnishes  the 


consideration,  while  the  title  Is  taken  to  an- 
other, a  stranger,  without  an  agreement  aa 
to  the  use  or  trust  It  was  held  at  the  com- 
mon law  that  a  trust  resulted  from  the  facts, 
without  agreement  to  that  effect  As  this  case 
presents  an  express  enforceable  parol  trust 
with  reqpect  to  the  land,  the  statutes  of  limi- 
tation cannot  apply  in  behalf  of  the  trustee. 
Section  2543,  Ky.  St  (section  209,  Russell's 
St). 

While  It  Is  true  that  Emma  Josephine 
Smith,  while  the  wife  of  Lucios  Smith,  con- 
tributed services  in  the  conduct  of  the  mar- 
ket business  at  Fifth  and  Green  streets,  or. 
If  not  there,  was  performing  services  at  the 
home  of  equal  value  to  the  parties,  we 
think  the  chancellor  erred  In  holding  that  st  e 
was  a  party  to  the  trust  agreement  lUr 
services  then  belonged  to  her  husband,  an<i 
were  doubtless  rendered  to  him  in  that  view  ; 
or,  if  rendered  to  her  Children  in  their  s/itn- 
rate  business,  was  In  return  for  the  benefit 
she  was  receiving  from  the  business,  in  that 
it  contributed  to  the  support  of  her  home 
and  other  members  of  her  family.  The  chil- 
dren engaged  in  this  business  were  early  in 
life  allowed  by  their  father  to  conduct  the 
business  In  their  own  names,  and  to  bold  and 
own  Its  proceeds. 

The  chancellor  was  Justified  In  including 
appellant  as  one  of  the  beneficiaries  of  and 
party  to  the  trust  agreement  She  was  the 
eldest  of  the  children.  She  worked  assidu- 
ously at  the  business,  and  was  a  valuable 
member.  In  late  years,  when  the  mother 
became  infirm  by  reason  of  disease  and  old 
age,  appellant  took  upon  herself  the  cares 
of  the  household,  yet  going  to  the  market  and 
helping  in  the  business  on  Saturdays  and 
other  busy  times.  But  in  adjusting  the  ac- 
counts between  these  parties  the  chancellor 
should  have  taken  into  consideration  what 
each  had  withdrawn  from  the  firm.  Kate 
Josephine  had  withdrawn  nothing.  Each  of 
the  others  had  withdrawn  $500  in  the  divi- 
sion of  the  profits  at  one  time,  and  at  an- 
other Emma  had  withdrawn  $200,  and  Clara 
retained  $200.  That  would  make  the  whole 
assets  to  be  treated  in  the  accounting  amount 
to  $5,600,  each  one-fifth  amounting  to  $l,12a 
Emma  having  withdrawn  $700,  she  is  entitled 
now  to  $420  only ;  Clara  the  same ;  Orvllle 
(his  estate)  to  $620;  Frank  the  same;  and 
Kate  Josephine  (who  had  withdrawn  noth- 
ing), $1,120.  There  are  several  vague  olln- 
sions  to  Emma's  having  withdrawn  other 
small  sums.  Tliese  may  be  deemed  not  un- 
justly, we  apprehend,  as  about  the  equiva- 
lent of  the  time  taken  for  her  own  use  by 
Clara  from  the  firm,  and  for  similar  time  for 
s&ort  periods  when  Orvllle  and  Frank  at- 
tempted Independent  enterprises  on  their 
own  behalf.  And  as  to  Kate  Josephine,  the 
fact  that  she  Is  not  made  to  account  for 
rents  and  interest  will  equalize  her  on  that 
score. 

The  Judgments  were  for  $533.33  eadi.  The 
Judgment  in  favor  of  Emma  Smith  against 
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appellant,  Kate  Josephine  Smith,  is  reversed, 
and  canse  remanded  for  a  Judgment  In  con- 
formity herewith.  The  Jndgment  that  should 
have  been  entered  for  Mary  Smith,  admin- 
istratrix of  OrvUle  Smith,  Is  so  near  the 
amount  that  should  have  been  rendered  that 
"we  will  not  reverse  for  the  Insignificant  dif- 
ference, so  that  Judgment  Is  affirmed. 


UPTON'S  COMMITTEE  v.  BUSH  et  al. 

SAME  V.  OADDIB  et  al. 

(Court  of  AppeaU  of  Kentucky.    Oct.  28,  1909.) 

1.  INSAKB    PSBSORS    ({   30*)— OtTABDIAKBHIF— 

Statutes— CoNSTRDCnoN. 

Ky.  St.  I  2156  (Russell's  St.  |  4247),  au- 
thorising proceedings  to  inquire  Into  the  state  of 
persons  alleged  to  be  of  unsound  mind  or  Im- 
becile, or  incompetent  to  manage  their  estates, 
and  to  a  committee,  applies  to  persons  who  are 
incompetent  by  reason  of  mental  unsoundness  or 
Imbecility,  and  not  to  incomi>etency  by  mere 
physical  infirmity,  because  of  sickness,  infancy, 
or  age. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  !  43;    Dec.  Dig.  {  30.*] 

2.  Insane  Pebsons  (§  25*)— UNSouNnNESs  of 
Mind  —  Aujudication  of  Insanity  —  Sbt- 
TINQ  Aside— Jurisdiction. 

Where  a  court  has  found  a  person  to  be  of 
unsound  mind,  an  application  to  vacate  such 
decree  must  be  made  to  the  same  court,  and  is 
not  within  the  jurisdiction  of  a  court  of  an- 
other   county. 

[Xld.  Note.— For  other  cases,  see  Inssne  Per- 
sons, Cent.  Dig.  {  33;    Dec.  Dig.  g  25.*] 

8.  Insane  Pebbons  (J  30*)  —  Inquisition  — 
CouuiTTEE  —Appointment— Gbounds—Veb- 
dict. 

A  verdict  in  a  lunacy  inquisition  finding 
that  defendant  is  incompetent  to  manage  his  es- 
tate, but  not  finding  that  he  is  a  person  of 
nnsonnd  mind,  or  stating  in  what  the  incompe- 
tencjr  consists,  was  Insufficient  to  warrant  the 
appointment  of  &  committee. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {  45:  Dec.  Dig.  S  SO.*] 

4.  INBANB  Pebsons  (|  24*)  —  iNQmsixiON -< 

StrnSEQUENT    INQTTEST. 

Where  a  person  has  been  found  incompe- 
tent, but  one  subsequent  inquiry  Is  permitted  in 
which  the  issue  to  be  tried  is  whether  the  orig- 
inal condition  has  cessed  to  exist,  whether  the 
first  inquest  was  obtained  by  fraud,  or  whether 
the  inquest  was  false  when  Judgment  was  enter- 
ed. 

[Ed.  Note.— For  other  cases,  see  Insane  Pet* 
sons,  Ont.  Dig.  {  81 ;  Defe  Dig.  §  24.*] 

6.  Insane  Pebsons  (S  94*)— Actions— "Next 

Fbiend." 

The  office  of  next  friend  is  to  represent  a 
person  under  disability  in  the  litigation,  being 
authorized  to  appear  only  when  there  is  no 
legal  and  statatory  representative  discharging 
that  duty. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  f  164 ;   Dec.  Dig.  {  94.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4797,  4798 ;  vol.  8,  p.  7732.] 

6.  Insane  Pebsons  ({  94*)— Actions— Next 
Fbiend. 

Though  the  Attorney  Oeneral  or  the  a^ 
tomev  for  the  commonwealth  might  have  main- 
tained a  suit  to  recover  property  belonging  to 
an  incompetent  who  iiad  no  committee,  such  suit 


was  alte  maintainable  by  the  Incompetent  by  his 
next  friend,  where  the  representative  of  the 
commonwealth  did  not  act. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  S  164 ;  Dec  Dig.  {  94.*] 

7.  Insane  Pebsons  (S  94*)— Action  bt  Next 
Fbiend — Qualification. 

Where  a  next  friend  suing  for  an  incompe- 
tent having  no  committee  failed  to  file  the  af- 
fidavit of  qualification,  he  should  be  allowed  to 
supply  the  defect  on  timely  objection  being 
made,  in  the  absence  of  which  his  failure  to  do 
so  is  waived. 

[E<d.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  |  164 ;   Dec.  Dig.  {  94.*] 

8.  Insane  Pebsons  (§  94*)  —  Actions  —  Next 
Fbiend. 

Where  an  order  appointing  a  committee  of 
an  incompetent  was  invalid  for  want  of  Juris- 
diction, and  the  committee^  after  having  sued 
to  recover  property  belonging  to  the  incompe- 
tent ofCerea  to  prosecute  the  suit  as  nelt  friend, 
and  It  appeared  that  defendants  had  imposed  on 
the  incompetent  to  obtain  the  property  sought  to 
be  recovered  Improperly  and  tor  an  inadequate 
consideration,  the  court  should  not  have  dismiss- 
ed the  suit  by  the  committee,  but  should  have 
permitted  him  to  continue  it  as  the  incompe- 
tent's next  friend. 

[Eld.  Note.— For  other  cases,  see  Insane  Pe^' 
sons.  Cent  Dig.  S  164;    Dec.  Dig.  §  94.*] 

Appeal  from  Circuit  Ck>nrt,  Hardin  County. 

"To  be  ofllclally  reported." 

Actions  by  O.  W.  Upton's  (^>mmlttee 
against  S.  H.  Bush  and  others  and  against 
W.  B.  Oaddle  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Beversed 
and  remanded,  with  directions. 

James  Montgomery,  for  appellant  h.  A. 
Faurest  and  Bush  te  Irwin,  for  appellees. 


O'BBAR,  J.  O.  W.  Upton  was  found  by 
the  verdict  and  Judgment  of  the  Lame  cir- 
cuit court  to  be  a  person'  of  unsound  mind, 
and  Incompetent  thereby  to  manage  his  af- 
fairs. A  committee  was  appointed  to  take 
charge  of  his  estate,  an  inheritance.  In  1895 
by  proceedings  bad  in  the  circuit  court  of 
Larue  as  well  as  the  county  court  of  Hardin 
(he  having  removed  to  the  latter  county)  In- 
stituted by  himself  he  was  found  by  the 
verdict  of  the  Jufies  to  be  of  a  sound  mind. 
It  is  not  pretended  that  there  was  a  substan- 
tial change  In  his  condition  at  any  tlma 
He  was  not  a  lunatla  His  Imbecility  was  a 
weakness  of  understanding,  by  reason  of 
which  he  could  not  properly  comprehend  the 
value  of  property,  or  make  contracts  with 
respect  to  it  His  was  the  mind  of  a  child 
in  those  respects.  Some  things  he  could  do. 
As  a  school  boy  he  could  learn  certain  les- 
sons. He  was  good  at  penmanship,  and 
could  memorize  certain  rules  of  grammar, 
and  do  sums  In  arithmetic,  as  a  boy  10  years 
old  could  do.  But  It  seems  that  his  mind 
never  matured  so  that  he  could  appreciate 
the  value  of  property,  or  how  Its  ownership 
affected  his  welfare.  He  knew  how  to  spend 
money,  for  In  that,  of  course,  he  had  plenty 
of  help.     But  the  value  of  It  to  him  was 
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practically  nnknown  or  unappreciated  by 
talm.  He  would  sell  anytblng  he  bad  for  any 
kind  of  a  price,  and  make  bargains  such  as 
no  mature  mind  would  have  made.  Nor  was 
he  an  Idiot.  As  to  business  matters  he  was 
simply  weak-minded.  Just  as  very  young 
persons  are,  or  very  old  ones  sometimes  get 
to  be.  It  Is  difficult  to  classify  bis  mental 
condition.  It  Is  enough  to  say  of  it  that  he 
had  not  contractual  capacity.  Such  is  the 
man  as  this  record  shows  him  to  be  and  to 
have  been.  The  statute  of  this  state  (sec- 
tion 2156,  Ky.  St  [section  4247,  Russell's 
St])  deals  with  the  subject  of  a  "person  found 
to  be  of  unsound  mind,  or  Imbecile,  or  In- 
competent to  manage  his  estate,"  and  confers 
upon  the  circuit  and  county  courts  the  Juris- 
diction to  inquire  Into  such  state  of  the  per- 
son, and,  If  found  Incompetent,  to  commit 
his  estate,  and,  if  need  be,  the  care  of  bis 
person  to  a  committee,  or,  If  a  lunatic  or 
dangerous,  the  care  of  his  person  to  an 
a^Ium.  This  section  has  been  construed  not 
to  apply  to  persons  who  are  incompetent 
from  mere  physical  infirmity  to  manage  their 
estates,  as  because  of  sickness  or  old  age,  or 
mere  infancy ;  but  it  covers  only  the  in- 
stances where  the  person  is  incompetent  by 
reason  of  mental  unsoundness  or  Imbecility. 
Menifee  v.  Ends,  97  Ky.  388,  30  S.  W.  &1, 
17  Ky.  Law  Rep.  280 ;  Taylor  v.  Moore,  112 
Ky.  830,  65  S.  W.  612,  23  Ky.  Law  Rep.  1572. 
The  central  thought  In  the  statute  la  the 
abnormally  deficient  mind,  the  purpose  being 
to  protect  the  property  of  such  persons  from 
becoming  the  prey  to  the  aTarlcious  who 
would  overreach  them  la  contracting. 

Upton  bad  some  mind.  He  could  com- 
municate bis  wants  in  Intelligible  language, 
and  was,  of  course,  capable  of  thought  and 
purpose.  He  wanted  to  get  his  property  In- 
to his  control  so  that  he  could  spend  It  He 
got  two  lawyers,  Haynes  and  Irwin,  to  In- 
stitute the  proceedings  mentioned  to  have 
his  committee  discharged.  They  proceeded 
under  section  2160,  Ky.  St  (section  4252, 
Russell's  St.),  which  provides:  "Whenever 
it  shall  appear  to  a  county  or  circuit  court, 
from  an  affidavit  filed,  that  a  person  found 
of  unsound  mind  bas  been  restored  to  bis 
proper  senses,  or  that  the  Inquest  was  false 
or  fraudulent  the  court  shall  forthwith  di- 
rect the  facts  to  be  Inquired  Into  by  a  Jury 
in  open  court  and  make  all  necessary  orders 
or  decrees  In  the  premises."  The  court 
which  found  the  person  to  be  of  unsound 
mind  Is  the  tribunal  that  should  open  up 
the  Judgment  in  the  case;  for  the  person 
Is  a  ward  of  that  court,  and  bis  estate  is 
in  its  custody  till  the  Judgment  is  vacated. 
Consequently  the  Hardin  county  court  had 
not  Jurisdiction  to  inquire  into  the  matter. 
The  proceedings  in  tbe  Hardin  county  court 
may  then  be  disregarded.  In  the  Larue 
circuit  court  the  following  proceeding  ap- 
pears to  have  been  entered:  "Larue  Cir- 
cuit Court.  May  term,  1805.  Commonwealth 
of  Kentucky  t.  O.  W.  Upton,  Jr.    This  day 


came  parties  by  attorneys  and  announced 
ready  for  trial;  thereupon  came  the  follow- 
ing Jury,  to  wit:  (names  the  Jury,  T.  J.  WU- 
klns  and  eleven  others)  who  were  duly  sworn 
and  Impaneled  to  try  the  issue,  and  after 
hearing  the  evidence  and  receiving  the  in- 
structions of  the  court  and  bearing  the  ar- 
guments of  counsel,  they  were  permitted  to 
return  to  their  Jury  room  to  consider  of  their 
verdict  and  after  some  time  returned  Into 
open  court  the  following  verdict  to  wit:  'We, 
the  Jury,  believe  from  the  evidence  that  6. 
W.  Upton  has  sufficient  mind  to  manage  his 
estate.  T.  J.  Wllklns.' "  Upon  that  verdict 
this  Judgment  was  entered:  "This  cause  hav- 
ing been  submitted,  and  the  court  having  or- 
dered an  inquest  herein  to  determine  the 
competency  of  the  defendant  to  manage  his 
esi^te  and  the  Jury  Impaneled  having  re- 
turned a  verdict  that  O.  W.  Upton  was  com- 
petent to  manage  bis  estate,  it  is  now  ad- 
judged and  agreed  by  the  parties  that  Jacob 
Hubbard,  committee  for  O.  W.  Upton,  settle 
bis  accounts  as  said  committee  with  the 
Larue  circuit  court  and  he  will  after  said 
settlement  turn  over  all  notes,  choses  in  ac- 
tion, and  money  in  bis  hands  as  said  com- 
mittee to  defendant  Upton,  and  will  sur- 
render to  the  defendant  the  possession  of 
said  defendant's  estate.  It  is  also  adjudged 
that  the  costs  of  this  action  and  of  the  in- 
quest to  be  paid  by  the  plaintiff  and  taxed 
as  costs  herein,  including  a  reasonable  at- 
torney's fee  to  Murray  B.  Hubbard,  plaln- 
tlfTs  attorney." 

Another  suit  involving  some  part  of  Up- 
ton's estate  (which  was  prepared  and  tried 
with  these  suits)  was  recently  before  this 
court  where  it  was  said  (Rush,  Committee, 
v.  Handley,  97  S.  W.  726,  30  Ky.  Law  Rep. 
170):  "It  is  further  contended  that  at  the 
time  Nelscin  purchased  from  Upton  he  had 
been  declared  by  a  court  competent  to  trans- 
act business  for  himself.  The  evidence  up- 
on this  point  is  rather  meager,  but  In  sub- 
stance is  as  follows:  About  the  time  of  thd 
death  of  Q.  W.  Upton's  father,  the  question 
of  bis  sanity  was  tried  in  a  court  of  com- 
petent Jurisdiction,  and  the  Jury  adjudged 
that  be  was  of  unsound  mind,  and  a  commit- 
tee  was  appointed  for  him  by  the  court 
Soon  after  this  some  parties  made  an  eftort 
to  have  a  Jury  declare  bim  competent  and 
finally  succeeded  in  having  a  Jury  so  ad- 
Judge  (one  of  the. appellees,  D.  S.  Handley, 
being  a  witness  on  these  trials).  It  further 
appears  that  these  parties  who  had  interest- 
ed themselves  In  Upton  as  above  set  forth 
at  once  took  charge  of  his  affairs,  and  with- 
in 30  days  thereafter  he  bad  wasted  aU  the 
estate  left  to  him  by  his  father,  atiotut  (2,- 
600."  Messrs.-  Haynes  and  Irwin  had  a  con- 
tract with  Upton  for  SO  per  cent  of  his  es- 
tate for'  their  fee  in  these  (and  possibly  in 
other)  matters;  Haynes'  part  being  assigned 
subsequently  to  appellee  Bush,  an  attorney 
at  law  residing  in  the  same  town  with  Up- 
ton, and  who  knew  him  well.    On  Novem- 
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ber  1,  1886.  Upton  made  a  deed  to  appellees 
Bush  and  Irwin  (tbe  latter  having  been  one 
of  taia  attorneys  In  tbe  foregoing  proceed- 
ings) for  all  his  interest  in  the  estate  of  the 
grantor's  grandfather.  The  consideration 
•wblb  $200,  most  of  which  was  debt  created 
by  Upton  for  a  stock  of  merchandise  to 
-wholesale  houses  a  short  while  before.  The 
evidence  shows  the  property  then  convey- 
ed was  worth  nearer  $2,000.  Irwin  and 
Bnsb  conveyed  by  general  warranty  two 
parcels  of  the  property  to  appellee  Gaddie. 

This  suit  was  brought  in  equity  by  Albert 
Bush,  as  committee  for  G.  W.  Upton,  against 
Gaddie  to  recover  the  real  estate  last  men- 
tioned. Gaddie  pleaded  his  purchase  from 
Bush  and  Irwin,  and  denied  that  Bush  was 
the  committee  of  Upton.  Gaddie  made  his 
answer  a  cross-petition  against  his  warrant- 
ors. Bush  and  Irwin.  They  made  their  an- 
swer a  cross-petition  against  the  plaintiff. 
They  put  in  issue  appellant's  claim  that  Up- 
ton was  of  unsound  mind,  but  asserted  that 
he  was  of  sound  mind  when  they  bought 
from  him.  Although  they  had  not  the  right 
to  make  their  answer  a  cross-petition  against 
the  plaintiff,  yet  the  parties  Joined  an  issue 
on  whether  Bush  and  Irwin  had  not  under 
their  deed  from  Upton  collected  considerable 
money  due  him  of  the  personal  estate  de- 
rived from  his  ancestor.  It  turned  out  that 
they  had  collected  at  least  $334  on  that 
score.  On  the  trial  of  these  consolidated 
and  cross-actions  the  circuit  court  dismissed 
appellant's  petition.  He  prosecuted  appeals. 
One  has  been  disposed  of  as  stated  above. 
97  S.  W.  726,  M)  Ky,  Law  Rep.  170. 

In  the  record  now  before  pa  something 
more  appears  concerning  appellant's  ap- 
pointment as  committee  than  was  shown  on 
the  other  appeal.  It  now  appears  that  in  Ju- 
ly, 1806»  the  Hardin  county  court  impaneled 
a  Jury  to  inquire  into  the  state  of  mind  of 
Q.  W.  Upton.  Their  verdict  was:  "We,  the 
Jury,  find  from  the  evidence  that  Geo.  W. 
Upton  is  a  person  who  is  incompetent  to 
manage  his  estate;  that  he  was  bom  in  Har- 
din county  and  resides  in  Hardin  county, 
and  is  23  years  old;  that  be  was  not  brought 
Into  this  state  for  the  purpose  of  becoming 
a  charge  on  the  commonwealth;  that  he 
owns  no  estate  of  any  kind;  that  bis  father 
Is  dead,  mother  is  living  and  resides  In  Har- 
din county."  It  is  said  in  brief  that  tbe 
circuit  court  dismissed  appellant's  petition 
because  the  proceedings  Just  mentioned  liad 
in  the  Hardin  county  court  were  void;  that, 
as  the  verdict  did  not  show  that  Upton  was 
of  unsoimd  mind,  that  court  had  not  Jurisdic- 
tion to  appoint  a  committee  for  him,  citing 
Menifee  y.  Ends,  supra;  Hendricks  y.  Set- 
tle, B8  8.  W.  1051,  107  Ky.  344,  21  Ky.  Law 
Rep.  1058;  Taylor  v.  Moore,  supra;  and  Tipton 
y.  Tipton's  Committee,  30  Ky.  Law  Rep.  80, 
97  S.  W.  413.  The  authorities  sustain  appel- 
lees' contention  as  to  the  Jurisdiction.  Still 
we  think  the  circuit  court  should  not  have 
dismissed  the  petition.    It  Is  true  that  Upton 


was  not  otherwise  a  party  to  this  cause,  so 
far  as  the  record  before  us  discloses,  than 
by  his  committee.  Rush.  But  the  record  is 
in  a  very  Imperfect  condition.  Much  of  it 
was  left  out  of  the  transcript,  and  has  been 
brought  up  later.  Some  of  It  is  not  here  yet. 
Briefs  on  both  sides  allude  to  the  fact  that 
Rush  offered  to  prosecute  the  suit  as  next 
friend,  but  was  denied.  It  is  said  that  he 
did  not  tender  the  affidavit  required  by  sec- 
tion 37  of  the  Civil  Code  of  Practice. 

From  earliest  times  imbeciles  have  been 
regarded  as  wards  of  the  chancellor.  In 
Nallor's  Children  v.  Nallor,  4  Dana,  339,  some 
of  the  children  of  George  Nallor  filed  a  bill 
against  him  and  his  wife,  charging  that  he 
was  of  unsound  mind  because  of  extreme 
age,  and  was  under  tbe  influence  of  his 
wife,  who  had  seduced  him  late  In  life  to 
marry  her  in  order  that  she  might  get  con- 
trol of  his  property  for  herself  and  her  own 
children,  and  that  she  was  squandering  bis 
estate.  They  prayed  a  restraining  order 
against  ber  selling  the  property  and  for  oth- 
er general  relief.  A  demurrer  was  sustained 
to  the  bill.  This  court  reversing  the  Judg- 
ment said.  Inter  alia:  "It  is  unquestionable 
that  in  England  the  chancellor  exercised  Ju- 
risdiction over  the  persons  and  estates  of 
idiots  and  lunatics.  The  form  of  proceed- 
ing there  was  by  petition  to  the  chancellor, 
which  might  be  filed  by  the  Attorney  <3en- 
eral  or  by  any  creditor,  friend,  or  relative 
of  tbe  individual,  praying  for  a  commission 
of  Idiocy  or  lunacy.  ♦  •  •  Though  the 
proceedings  in  this  case  are  not  technically 
formal  when  tested  by  tbe  English  practice, 
yet  the  bill  contains  substantially  all  the 
allegations  which  would  be  proper  in  a  pe- 
tition, and  Is  verified  by  affidavit,  as  requir- 
ed by  the  common  law.  And  though  there 
are  many  specific  prayers  which  are  unwar- 
ranted by  the  forms  of  practice,  and  cannot 
be  granted,  there  is  a  general  prayer,  which' 
will  authorize  the  chancellor  to  afford  that 
redress  which  Is  consistent  with  the  rules 
of  law,  and  the  powers  of  the  court,  accord- 
ing to  the  circumstances  of  the  case."  There 
was  then  a  statute  in  this  state  respecting 
the  holding  of  inquests  substantially  like  the 
existing  statute.  The  arm  of  the  chancellor 
has  not  been  shortened  since  then.  Rush's 
suit  brought  before  the  court  a  state  of  facts 
with  defendants  in  possession  of  an  imbe- 
cile's property  upon  a  disclosure  that  should 
have  aroused  the  chancellor's  concern  and 
vigilance,  and  enlisted  his  ancient  equitable 
Jurisdiction.  He  should  not  have  turned  tbe 
parties  and  property  loose  upon  the  showing 
before  him. 

Going  back  a  step,  we  will  remark  that 
the  late  proceedings  in  the  Larue  circuit 
court  (of  May,  1896)  seem  to  us  to  have 
been  unauthorized.  Tbe  statute  permits, 
after  one  has  been  found  of  incompetent 
mind,  but  one  subsequent  inquiry:  Has  the 
original  condition  ceased  to  exist;   or  was 
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tbe  first  Inquest  obtained  by  fraud;  or  was 
the  inquest  false  when  judgment  was  en- 
tered? In  this  case  It  Is  not  pretended  now, 
nor  then  so  far  as  this  record  shows,  that 
the  first  Inquest  was  obtained  by  fraud.  The 
unsoundness  of  mind  found  by  the  first  Ju- 
ry was  one  that  does  not  abate  short  of 
death.'  It  was  of  the  kind  like  a  deformity. 
It  was  not  lunacy.  It  was  more  like  Idiocy. 
But  whether  or  not  it  was  curable,  or  sus- 
ceptible of  Improyement,  it  Is  not  shown  in 
the  proceedings,  and  is  not  asserted  that 
those  proceedings  were  based  upon  the  fact 
that  there  had  been  such  improvement  If 
the  practice  Indulged  is  permissible,  then 
one  Jury  may,  without  finding  any  change 
In  the  mind  of  tbe  person  after  the  first  In- 
quest, conclude  that  the  first  Jury  decided 
the  matter  wrong,  and  proceed  to  find  it  the 
other  way,  either  on  the  same  or  different 
evidence.  Tbe  statute  does  not  contemplate 
such  unseemly  course.  On  the  contrary,  it 
tnferentlally  forbids  it  It  recognizes  that 
a  verdict  and  Judgment  regularly  entered 
fixes  the  status  of  the  party,  except  where 
tbe  proceeding  was  tainted  by  fraud  or  was 
false.  In  the  latter  event  the  correct  prac- 
tice is  by  direct  attack,  and  the  question 
would  be,  Was  the  first  inquest  false?  In  ad- 
dition, it  recognizes  and  provides  for  tbe 
contingency  of  a  change  in  a  person's  mind 
•when  the  change  is  to  restore  it  to  sound- 
ness. All  the  inquests  after  the  first  were 
irregular  and  unauthorized.  As  the  first 
committee  has  been  discharged,  tbe  trial 
court  should  have  allowed  the  suit  of  Up- 
ton to  be  prosecuted  by  a  friend;  and,  if 
the  affidavit  of  qualification  was  not  filed, 
if  the  objection  was  made  in  due  season,  it 
could  have  been  supplied,  or  a  procheln  ami 
sufTered  who  could  have  qualified.  But 
there  was  not  a  motion  before  answer  In 
this  case  to  have  Bush  file  the  affidavit 
Thereafter  It  is  deemed  waived.  Staton  v. 
Bryant  5  Ky.  Law  Hep.  426;  Hennlng  v. 
Barrlnger,  10  S.  W.  136,  10  Ky.  Law  Rep. 
674.  Although  Rush  did  not  denominate 
himself  next  friend,  yet  bis  attitude  In  the 
case  was  the  equivalent  of  that  office,  and 
he  should  have  been  so  treated.  As  said  in 
Nailor  V.  Nallor,  supra,  that  though  the 
statute  Imposes  a  duty  upon  certain  attor- 


neys of  the  commonwealth  to  put  in  motion 
the  proceedings,  this  Is  but  directory  to 
them,  and  a  means  used  by  the  Legislature 
to  Insure  attention  to  the  condition  of  that 
unfortunate  class  when  they  might  other- 
wise be  neglected  by  their  relations,  or 
friends,  or  have  none.  "But"  It  was  said, 
"the  statute  containing  no  repealing  clause. 
It  l8  remedial  and  cumulative,  and  cannot  be 
fairly  construed  (as  contended  by  counsel 
for  appellees)  as  repealing  any  provision  of 
the  common  law  which  recognizes  the  rlg^t 
of  the  other  persons,  such  as  friends  or  rela- 
tions or  even  others,  filing  the  petition." 
The  office  of  next  friend  in  court  Is  to  rep- 
resent the  person  under  disability  in  that 
litigation.  He  can  come  in  only  when 
there  is  not  a  legal  and  statutory  represen- 
tative discharging  the  duty.  The  Attorney 
General  or  the  attorney  for  the  common- 
wealth might  have  maintained  this  suit  as 
well.  There  being  no  committee  and  the 
commonwealth's  representative  not  acting. 
Rush  may  be  deemed  next  friend  for  that 
purpose.  We  are  Of  the  same  opinion  upon 
this  record  as  was  reached  In  Handley's 
Oase,  supra,  namely:  The  testimony  in- 
troduced is  overwhelming  that  be  (Upton) 
was  incompetent  to  transact  business,  and 
that  appellees  knew  that  fact"  The  circuit 
court  should  have  adjudged  Upton  a  re- 
covery of  the  73  acres  of  land  described  In 
the  amended  petition,  subject  to  a  lien  in 
behalf  of  Gaddle  for  a  sum  the  equivalent 
of  the  vendable  value  added  to  the  land  by 
permanent  and  lasting  improvements  put 
on  it  by  him,  less  reasonable  rents;  also,  the 
recovery  of  the  storehouse  and  lot  In  Up- 
ton village  named  In  the  petition,  and  rents, 
less  taxes  and  repairs.  If  any. 

As  to  appellees  Irwin  and  Bush  the  Judg- 
ment should  have  been  for  $334  and  interest 
from  the  time  it  was  collected.  Upon  the 
return  of  the  case,  and  before  Judgment  Is 
entered,  let  Rush  qualify  as  next  friend  by 
executing  the  t>ond  required  by  the  Code; 
or.  If  the  Lame  circuit  court  has  appointed 
another  committee  in  lieu  of  Jacob  Hub- 
bard, let  him  be  Joined  as  a  party  plaintiff, 
If  he  win,  otherwise  as  a  defendant 

Reversed  and  remanded  for  proceedings 
consistent  herewith. 
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nse  ordinary  care  to  furnish  the  servant  a  safe 
place  to  work,  where  the  work  of  the  servant 
renders  the  place  at  which  he  works  daugeroas 
as  the  work  progresses,  does  not  apply  where 
a  master,  by  its  foreman,  overseeing  blasting 
in  a  tunnel,  ordered  servants  into  the  tunnel  to 
clear  away  earth  dislodged  by  the  blasting, 
where  they  could  not  see  the  condition  of  the 
walls  because  of  darkness,  telling  them  that  the 
place  was  safe ;  the  servants  in  such  case  hav- 
mg  a  right  to  rely  npon  the  foreman's  assur- 
ance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  205.*] 

2.  Masteb  akd  Servant  (§  90*)— Safeti  of 

SmvANT— Duty  of  Masteb. 

The  master  must  nse  ordinary  caie  for  the 
safety  of  his  servants.- 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  139 ;   Dec.  Dig.  §  90.*] 

8.  Damages  (S  206*)— Phtsical  Examination 

OF  Person  Injured— Disobetion  of  Court. 
The  physical  examination  of  plaintiff  should 
be  made  by  an  impartial  physician  appointed  by 
the  court,  and  the  court  properly  refused  to  re- 
quire plaintiff  to  submit  to  personal  examina- 
tion by  physicians  of  defendant's  own  choosing. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §  531 ;  Dec.  Dig.  §  206. •] 
4.  Release  (5  57*)— Sufficienot— Evidence. 
Where  plaintiff,  a  poor,  ignorant  negro, 
from  Asia  Minor,  uneducated  and  unused  to  the 
E)ngli9h  language,  was  injured  in  defendant's 
employ,  and  confined  in  a  nospital  with  a  frac- 
tured skull,  broken  leg.  and  crushed  foot,  the 
court  will  be  slow  to  enforce  against  him  a  pur- 
ported settlement,  obtained  while  he  was  in  the 
hospital,  unless  on  the  clearest  proof  that  it  was 
fairly  obtained. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  §§  106-108;   Dec.  Dig.  t  57.*] 

Appeal  from  Circuit  Court,  Kenton  County, 
Common  Law  and  Equity  Division. 

"Not  to  be  officially  reported." 

Action  by  Elijah  Berry  against  tbe  Keller 
&.  Brady  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Myers  &  Howard,  for  appellant  B.  F. 
Grazlanl  and  G.  F.  Boughner,  for  appellee. 

HOBSON,  J.  The  Keller  &  Brady  Com- 
pany took  a  contract  with  the  Louisville 
&  Nashville  Railroad  Company  to  enlarge 
Orant's  tunnel,  which  is  about  ten  miles  from 
Covington,  and  about  one-half  of  a  mile  In 
length.  They  proceeded  with  the  work,  and 
liad  In  their  employ  Elijah  Berry,  a  negro 
from  Asia  Minor.  The  tunnel  was  cased  with 
brick.  The  work  consisted  in  taking  out  the 
biick  arch,  in  widening  and  heightening  the 
tunnel,  and  replacing  the  old  arch  with  one 
of  concrete.  The  method  of  doing  the  work 
-vvas  this:  Certain  hands  went  along  In  the 
tunnel  and  drilled  boles  In  the  roof.  In  which 
they  placed  dynamite  sticks.  These,  when 
sbot  off,  would  shoot  out  the  dirt  and  stone 
from  the  roof.  When  some  ten  or  twelve 
feet   were  shot  down  In  this  way,  the  fore- 

•Vor  oUier  ca«ei  see  aome  topic  and  section  NUMBER  In  Deo.  &  Am.  Digs.  1907  to  date,  1c  R«port«r  Indexes 
121  S.W.-84 


ujus  uiii^,  Bu  aa  uj  get  uuwu  aii  luc  luuae 
rock  that  was  left  hanging  and  might  fall. 
When  this  had  been  done  the  platform  was 
pushed  back,  and  Bailey  would  call  In  anoth- 
er set  of  hands,  known  as  the  muck  gang, 
whose  duty  It  was  to  clean  up  the  stuff  on 
the  floor  and  throw  It  into  cars,  so  It  could 
be  hauled  out.  When  the  shots  were  fired, 
the  other  men  would  go  Into  the  manholes 
along  the  side  of  the  tunnel,  so  as  to  be  out 
of  the  way  of  any  flying  stones  from  the 
blasts,  and  the  muck  gang  would  stay  back 
there  until  the  walls  were  scaled  and  It  was 
safe  for  them  to  go  to  work  below.  Elijah 
Berry  was  one  of  the  muck  gang,  and  had 
been  working  In  tbe  gang  but  a  short  time 
when  he  was  hurt,  on  March  2,  1907.  The 
dynamite  was  flred  on  that  occasion  as  usual, 
and  after  the  flring  of  the  blasts  Bailey  got 
upon  the  elevated  platform  with  a  light  and 
the  men  whose  duty  It  was  to  scale  the  walls. 
About  the  time  that  they  got  to  work  scaling 
the  walls,  Bailey  learned  that  a  train  had 
stopped  at  the  end  of  the  tunnel  and  was 
waiting  to  pass  through  It.  It  could  not  come 
In  until  the  track  was  cleared  up.  Before 
the  men  had  flnlshed  scaling  the  wall,  Bailey 
directed  them  to  stop  work,  and  let  the  plat- 
form be  pushed  back  so  that  the  track  could 
be  cleared  up  for  the  train  to  pass.  One  of 
the  men  said  to  him  that  he  had  better  flnish 
scaling  the  wall;  that  there  was  still  loose 
rock  there  which  was  liable  to  fall.  Bailey 
said:  "Never  mind  that;  they  must  let  that 
train  through."  He  thereupon  had  the  plat- 
form pushed  back,  and  called  out  to  the 
muck  gang,  who  were  back  at  the  manholes, 
"Come  ahead ;  It  Is  all  right ;  get  to  work." 
It  was  dark  in  the  tunnel,  the  hands  In  the 
muck  gang  could  not  see  the  roof  of  the  tun- 
nel, and  so  they  came  forward,  when  ordered 
to  do  so  by  Bailey,  and  went  to  work  clean- 
ing up  the  stone  and  other  debris  which  had 
been  thrown  on  the  railroad  track.  While 
Berry  was  engaged  In  this  work  as  one  of 
the  gang,  a  stone  fell  from  the  roof  at  that 
point  to  which  Bailey's  attention  had  been 
called  by  the  man  who  was  scaling  It,  and 
struck  Berry  on  the  back  of  the  head,  frac- 
turing his  skull,  and  knodiing  his  mouth 
down  upon  other  rock  below,  by  reason  of 
which  a  number  of  his  teeth  were  knocked 
out  While  he  was  lying  in  this  position, 
other  rock  fell  upon  him  from  the  roof, 
breaking  his  leg  In  two  places  and  mashing 
the  bones  of  his  foot.  He  was  rendered  in- 
sensible by  the  Injuries,  and  at  the  time  of 
the  trial,  some  time  afterwards,  had  not  re- 
gained the  use  of  his  foot,  and  his  legs  were 
both  In  bad  condition.  The  doctors  who  were 
introduced  in  his  behalf  testifled  that  his  In- 
juries were  permanent;    that  his  foot  would 
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never  get  any  better,  and  from  their  testi- 
mony It  would  Beem  that  his  capacity  to  labor 
is  in  a  gfreat  m^sure  destroyed.  He  brought 
this  suit  to  recover  for  his  Injuries,  and, 
having  recovered  a  Judgment  for  $1,466,  the 
company  appeals. 

The  chief  question  made  on  the  appeal  Is 
that  the  court  should  have  Instructed  the 
Jury  peremptorily  to  find  for  the  defendant 
at  the  conclusion  of  the  plaintiff's  testimony. 
This  is  baaed  on  the  gfround  that  the  work 
of  blasting  out  the  tunnel  was  necessarily 
dangerous;  that  Berry  was  engaged  in  the 
work,  and  took  the  risks  which  were  Inciden- 
tal to  it  The  rule  is  that,  where  the  work 
of  the  servant  renders  the  place  at  which  he 
works  dangerous  as  the  work  progresses,  the 
principle  that  the  master  must  use  ordinary 
care  to  furnish  the  servant  a  safe  place  to 
work  does  not  apply.  But  that  Is  not  this 
case.  The  master  here  was  conducting  his 
work  by  a  foreman.  After  the  blasts  were 
set  off,  the  foreman  held  a  light  while  the 
men  scaled  the  walls.  The  scaling  of  the 
walls  was  for  the  protection  of  the  men  who 
had  to  work  under  them,  and  when  the  fore- 
man ordered  these  men  to  work,  and  told 
them  that  the  place  was  safe,  they  had  a 
right  to  rely  upon  his  assurance.  The  case 
we  have  Is  that  of  a  servant  acting  under  the 
direct  command  of  the  master,  and  acting  up- 
on the  specific  assurance  that  the  place  was 
safe,  when  the  servant  could  not  see,  and 
of  necessity  must  rely  upon  the  master's  as- 
surance. It  Is  true  Bailey  testifies  he  did 
not  order  back  the  men  before  they  finished 
scaling,  and  says  that  the  wall  was  scaled 
better  that  It  had  been  at  any  other  time.  He 
also  says  that  there  was  no  more  occasion 
for  hurrying  at  that  time  than  usual,  and 
that  he  did  not  say  to  either  of  the  men, 
"Never  mind  scaling ;  don't  scale  any  further," 
when  told  that  the  men  had  not  finished ;  but 
he  admits  saying  to  the  muck  gang,  "Boys, 
hurry  and. clean  up  this;  Ifs  all  right;  don't 
hold  the  train  any  longer  than  we  possibly 
can."  When  he  said  to  these  men  that  the 
roof  was  all  right,  he  should  have  used  ordi- 
nary care  to  know  that  it  was  all  right.  That 
he  did  not  use  such  care  Is  manifest  from 
the  numbers  of  rock  that  fell  when  these  men 
went  to  work,  for  other  stone  fell  than  those 
which  hit  Berry;  and  that  he  hurried  these 
men  under  this  place  to  get  up  the  stones 
off  the  track,  so  that  the  train  could  pass.  Is 
manifest  from  all  the  proof.  The  master 
must  use  ordinary  care  for  the  safety  of  his 
servants.  He  cannot  imperil  their  lives  neg- 
ligently and  escape  responsibility.  The  mo- 
tion for  a  peremptory  instruction  was  prop- 
erly overruled,  and  the  evidence  fully  sus- 
tains the  verdict  and  Judgment. 

When  the  plaintiff  was  on  the  witness 
stand,  the  defendant  proposed  to  have  him 
examined  then  by  two  physicians  whom  it 
bad  present  as  witnesses.     The  plaintiff  de- 


clined to  submit  to  the  examination  unless 
required  to  do  so  by  the  court  The  court 
offered  to  have  him  examined  by  an  Impartial 
physician  to  be  named  by  him.  The  defend- 
ant thereupon  withdrew  Its  motion  for  an 
examination.  There  was  no  substantial  er- 
ror on  the  part  of  the  court  In  this  matter. 
The  court  has  a  discretion  In  such  matters* 
and  he  did  not  abuse  a  sound  discretion  In 
refusing  to  require  the  plaintiff  to  submit 
to  a  personal  examination  by  {Aysicians  of 
the  defendant's  own  choosing.  Sudi  exam- 
ination should  always  be  made  by  some  im- 
partial physician  appointed  by  the  court 
Besides,  the  defendant's  physician  had  treat- 
ed the  man  fUr  some  time  after  his  injury, 
and  his  testimony  as  to  the  extent  of  his  In- 
juries Is  as  clear  as  any  other  witness  In 
the  case. 

The  defendant  had  paid  Berry  while  In 
the .  hospital  |50  and  had  taken  a  receipt 
from  him  In  full  settlement  It  relied  on 
this  receipt  In  bar  of  the  action.  He  testified 
that  he  had  worked  for  the  company  a  month 
at  $1.60  a  day;  that  it  owed  him  his  wages 
for  the  time  he  had  worked,  and  the  remain- 
der was  money  paid  him  for  the  time  he  had 
lost,  and  nothing  was  said  about  any  settle- 
ment He  was  a  poor.  Ignorant  negro,  un- 
educated, and  unused  to  the  English  lan- 
guage, and  unable  to  speak  it  with  any  de- 
gree of  clearness.  He  had  a  terrible  wound 
on  the  top  of  his  head,  bis  leg  was  broken 
In  two  places,  his  foot  was  crushed,  and  a 
number  of  his  teeth  were  knocked  out  The 
court  would  be  slow  to  enforce  against  such  a 
person  such  a  settlement,  unless  on  the  dear- 
est proof  that  It  was  freely  made  and  fairly 
obtained.  The  record  before  us  tally  Jostl- 
fled  the  Jury  in  disregarding  It 

Judgment  aflSrmed. 


DYCUS  et  al.  v.  BROWN  et  al 
(Court  of  Appeals  of  Kentucky.    Oct  21,  1909.) 

1.  PLEAniNO  (8  129*)— AWSWER— ADMissroKS— 
Failuee  to  Dent. 

Averments  of  a  petition  are  confessed  by 
failure  to  deny  them. 

[Ed.    Note.— For   other   cases,    see    Pleading; 
Cent  Dig.  §§  270-275;    Dec.  Dig.  «  129. •] 

2.  Bankruptcy  (|  421*)— Dischabob— CLAmB 
Barred. 

Creditors  who  bad  actual  notice  of  the  ad- 
judication of  their  debtor  in  bankruptcy,  and 
of  the  steps  taken  in  the  proceedings,  wet« 
bound  to  present  their  claim,  though  not  men- 
tioned as  creditors,  and  on  failare  so  to  do  their 
claim  is  barred  by  the  discbarge. 

[Ed.  Note.— For  other  cases,  see  BankraptCT^ 
Cent  Dig.  Si  772-774;   Dec.  Dig.  {  421.*] 

3.  Partnership  (|  12*)  —  The  Relation  — 
Creation. 

Defendants  executed  a  contract  with  plain- 
tiffs which  stated  that  It  was  for  the  pnrpose 
of  buying  and  selling  tobacco  on  joint  account 
during  the  season,  and  by  which  defendants 
agreed  to  i)uy  tobacco  to  be  paid  for  with  money 
furnished  by  plaintiffs,  and  ship  it  for  sale  by 
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'.  and  defendants  were   partners   in  the  trahsac- 
tion. 
[Ed.  Note.— For  other  cases,  see  Partnership, 
•   Cent.  Dig.  {  27;   Dec.  Dig.  i  12.*] 

4.  Bankbdptct  (8  436*)  —  Urlkhtidated 
Claims— Evidence. 

In  an  action  against  bankmpts,  after  their 
discharge,  by  persons  engaged  in  a  joint  transac- 
tion witti  them  for  the  purchase  and  sale  of 

'  tolMcco,  to  recover  losses  In  the  partnership 
transaction,  in  which  defendants  set  up  their 
discharge  in  banlcruptcy,  evidence  held  to  show 
that  plaintiff  knew,  when  defendants  filed  their 

-  petition  in  banitruptcy,  that  the  transaction 
would  result  in  loss,  leaving  defendants  indebted 
to  them,  though  the  amount  was  uncertain. 

[EM.  Note.— For  other  cases,  see  Banitruptcy, 
Dec.  Dig.  i  436.*] 

5.  Bankruptcy  (§§  149, 320, 421*)— DracHABOB 
—"Unliquidated  Claim"— Debts  between 
Partners 

Bankr.  Act  July  1,  1898,  c.  541,  80  Stat 
544  (U.  S.  Comp.  St.  1901,  p.  3418),  provides 
that  if  one  or  more,  hut  not  all  of  the  mem- 
bers of  a  firm  are  adjudged  bankrupt,  the  firm 
property  shall  not  be  ndministered  in  bank- 
ruptcy, unless  on  consent  of  the  nonbankrupt 
partners,  but  that  such  partners  shall  settle 
the  partnership  business  as  soon  as  possible,  and 
account  for  the  interest  of  the  bankrupt  part- 
ners. By  section  63  debts  of  the  bankrupts  mav 
be  proved  and  allowed  against  their  estate  which 
are  (1)  a  fixed  liability  as  evidenced  by  a  judg- 
nnent  or  an  instrument  in  writing,  owing  at  the 
filing  of  the  petition,  whether  then  payable  or 
not;  (4)  founded  upon  an  open  account  or  upon 
contract;  (5)  founded  ujwn  provable  debts  re- 
duced to  judgments  after  the  petition  is  filed  and 
before  discharge.  Section  63.  subd.  "b,"  permits 
nnliquidated  claims  against  the  bankrupt  to  be 
liquidated  as  the  court  may  direct,  and  may 
thereafter  be  proved.  Plaintiffs  were  partners 
'with  defendants  in  bqying  and  selling  tobacco, 
and  plaintiffs  knew,  when  defendants  filed  a 
petition  in  bankruptcy,  that  the  venture  would 
result  in  loss,  leaving  defendants  indebted  to 
plaintiffs,  though  the  exact  amount  was  not  then 
known,  and  conld  not  be  known  until  the  rest  of 
the  tobacco  was  sold.  Held,  that  plaintiffs  had 
an  "unliquidated  claim"  against  defendants 
-within  section  63,  subd.  "b"  which  was  provable 
-when  plaintiffs  filed  their  petition,  and  was  bar- 
red by  failure  to  present  it,  and  the  provision 
of  the  bankrupt  act,  permitting  nonbankrupt 
partners  to  administer  the  assets,  did  not  relieve 
them  from  reporting  to  the  court  the  amount 
received  in  the  settlement  of  the  partnership 
affairs;  its  purpose  not  l>e!Dg  to  defeat  the 
rights  of  creditors  of  bankrupt  partners. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  §{  149,  320,  421.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7195.] 

6.  Bankbitptct  ($  314*)— CoNSTBUcnorr  of 
Act— Pbovable  debts. 

The  provision  of  Bankr.  Act  July  1,  1898, 
c.  641,  30  Stat.  544  (U.  S.  Comp.  St.  1901,  p. 
3418),  relating  to  provable  debts,  should  be  con- 
(itrued  to  make  all  debts  fairly  within  its  mean- 
ing provable  debts,  in  order  to  effectuate  the 
purpose  of  the  act  in  relieving  insolvents,  and 
any  doubt  whether  a  debt  is  provable,  or  wheth- 
er it  is  an  nnliouidated  demand  which  may  be 
made  provable,  shonld  be  resolved  in  favor  of  its 
provability. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
r>ec.  Dig.  i  314.*] 


due  under  a  partnership  settlement  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Reversed,  witb  directions  to  dismiss. 

Miller  &  Miller  and  Bl  H.  James,  for  ap- 
pellants.   J.  D.  Mocquot,  for  appellees. 

CARROLL,  J.  In  November,  1902,  the  ap- 
pellants W.  S.  and  J.  B.  Dycus,  and  S.  H. 
Cassldy,  now  deceased,  composing  the  firm  of 
S.  H.  Oissidy  &  Co.,  entered  into  a  contract 
with  the  appellees  Brown  and  Bloom  "for 
the  purpose  of  buying  and  selling  tobacco  on 
Joint  account  during  the  season  of  1902-1903." 
By  the  terms  of  the  contract  Cassldy  Sc  Co. 
agreed  to  buy  tobacco  In  the  country,  to  be 
paid  for  with  money  furnished  by  Brown  and 
Bloom,  and  ship  the  same  to  the  Western 
District  Warehouse  Company  at  Paducah 
for  sale  by  Brown  and  Bloom.  Cassldy  & 
Co.  were  to  receive  60  cents  per  hundred 
pounds  as  compensation  for  baying  and  de; 
Ilverlng  the  tobacco.  And  It  further  stipu- 
lated: "When  all  the  tobacco  prized  and 
delivered  under  this  contract  shall  have  been 
sold,  and  all  legitimate  expenses  of  the  busi- 
ness have  been  paid  (said  expenses  to  include 
commissions  of  sixty  cents  per  hundred  pounds 
paid  S.  H.  Cassidy  &  Company,  all  fire 
and  marine  Insurance  on  tobacco.  Interest 
on  all  money  used  In  the  business,  freight, 
drayage  and  regular  warehouse  charges  for 
selling  said  tobacco)  then  all  profits  or  losses 
arising  from  this  business  shall  be  divided 
as  follows — One-half  to  Brown  and  Bloom, 
and  one-half  to  Cassidy  &  Company."  After 
this  contract  was  entered  Into,  Cassidy  & 
Co.  bought  a  large  quantity  of  tobacco  with 
money  furnished  by  Brown  and  Bloom,  and 
shipped  the  tobacco  to  the  warehouse  named 
In  the  contract  In  October,  1903,  Cassldy  & 
Co.  composed  of  the  members  above  mention- 
ed, filed  their  petition  In  bankruptcy,  and  In 
February,  1904,  settled  with  their  creditors 
on  the  basis  of  25  per  cent,  of  their  claims, 
which  settlenfent  was  approved  by  the  bank- 
rupt court,  and  thereupon  the  firm  was  dis- 
charged and  acquitted  of  its  Indebtedness. 
Brown  and  Bloom  were  not  mentioned  in  the 
bankruptcy  proceedings  as  creditors  of  Cas- 
sldy &  Co.,  nor  was  any  part  of  the  tobacco 
in  the  possession  of  Brown  and  Bloom  sched- 
uled among  the  assets  of  the  firm,  although 
at  that  time  a  large  quantity  of  the  tobacco 
purchased  by  Cassidy  &  Co.,  and  shipped  to 
Brown  and  Bloom,  was  unsold,  and  in  the 
custody  of  the  latter  in  Paducah.  Some  time 
in  1904  or  1905  Brown  and  Bloom  sold  all  of 
the  tobacco  that  had  been  purchased  by  Cas- 
sidy &  Co.,  and  it  was  then  ascertained  that 
a  loss  of  about  $11,000  had  been  sustained. 
In  1908  Brown  and  Bloom  brought  this  ac- 
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juogmeni  in  lavor  oi  urown  ana  aioom  ror 
the  amount  claimed,  and  It  Is  of  tills  judg- 
ment that  the  appellants  complain. 

There  does  not  seem  to  be  any  serious  dis- 
pute concerning  the  fact  that  the  sale  of  the 
tobacco  resulted  In  a  loss,  or  the  amount 
of  It;  but  appellants  Insist  that  the  discharge 
In  bankrupcy  released  them  from  all  liability 
to  Brown  and  Bloom  growing  out  of  the 
tobacco  transaction,  and  that  the  Judgment 
against  Mrs.  M.  A.  Cassldy  was  erroneous. 

Taking  up  first  the  question  as  to  the  lia- 
bility of  Mrs.  M.  A.  Cassldy,  her  connection 
with  the  transaction  arose  In  this  way:  In 
December,  1907,  her  husband,  S.  H.  Cassldy, 
conveyed  to  her  all  his  real  and  personal 
estate,  and  In  consideration  thereof  she 
agreed  "to  meet  and  comply  with  all  his 
obligations  so  far  as  the  property  herein 
conveyed  may  enable  her  to  do  and  comply 
with  them."  And  It  was  averred  In  the  peti- 
tion of  Brown  and  Bloom  that  "the  value 
of  the  property  so  conveyed  to  and  received 
by  Mrs.  Cassldy  was  more  than  sufficient  to 
satisfy  the  claim  of  Brown  and  Bloom,  and 
all  other  obligations  of  S.  H.  Cassldy,  and 
that  Mrs.  Cassldy  took  said  property  In  trust 
for  the  purpose  of  discharging  the  obligation 
due  t*  Brown  and  Bloom,  as  well  as  all  oth- 
er Indebtedness  of  S.  H.  Cassldy."  These 
averments  of  the  petition  were  confessed 
by  the  failure  to  deny  them.  We  are  there- 
fore of  the  opinion  that,  unless  there  be  some 
other  reason  for  setting  aside  the  judgment 
against  Mrs.  Cassldy,  the  objections  to  It  In 
her  behalf  cannot  avail  her. 

Cassldy  &  Co. — and  for  purposes  of  brevity 
we  include  Mrs.  Cassldy — set  up  In  thelt 
answer  that  prior  to  their  adjudication  In 
bankruptcy  they  agreed  with  Brown  and 
Bloom  that  the  latter  would  take  all  of  the 
tobacco  that  had  been  purchased  by  Cassldy 
&  Co.  for  the  firm  "for  better  or  worse," 
and  pay  all  debts  and  expenses  growing  out 
of  the  purchase  and  sale  of  the  tobacco ;  and, 
In  consideration  of  this  undertaking  on  the 
part  of  Brown  and  Bloom,  Cassldy  &  Co.  sur- 
rendered all  Interest  they  had  In  the  tobacco, 
and  thereafter  did  not  concern  themselves 
about  It,  but  treated  the  tobacco  as  the  sole 
property  of  Brown  and  Bloom.  They  further 
averred  that  because  of  the  agreement  and 
transfer  of  the  tobacco  to  Brown  and  Bloom, 
It  was  not  mentioned  In  the  schedule  filed  by 
them  In  bankruptcy  proceedings.  All  this 
was  denied  in  a  reply  filed  by  Brown  and 
Bloom.  On  the  issue  of  fact  thus  presented 
the  evidence  Is  conflicting,  but  In  the  view 
we  have  of  the  case  It  does  not  seem  Impor- 
tant to  further  consider  this  phase  of  It. 

As  it  Is  conceded  that  Brown  and  Bloom 
had  actual  notice  ot  the  adjudication  in  bank- 
ruptcy, and  a//  tbe  steps  taken  In  the  bank- 
ruptcy proceMiXigSi   fiey   occupied  towards 


Law  uep.  Z4a».  ii  roiiows  irom  mis  mat  ir 
the  claim  of  Brown  and  Bloom  was  a  "prov- 
able" one  under  the  bankrupt  act,  they  should 
have  presented  it  in  the  bankrupt  court,  and, 
falling  to  do  so,  are  barred  by  the  discbarge 
In  bankruptcy  from  recov  "-'ng  the  amount 
of  it  in  this  action.  If  t'  .  :  •■r-#*agalnst 
Cassldy  &  Co.  was  not  a  '  .,.>.jle"  one  in 
bankruptcy,  then  neither  tue  failure  to  pre- 
sent it  nor  the  discharge  affects  their  right 
to  recover.  It  will  thus  be  seen  that  the 
question  narrows  down  to  tbe  single  Issue  of 
whether  or  not  the  claim  of  Brown  and 
Bloom  was  a  "provable"  claim  against  Cas- 
sldy &  Co.  at  the  time  the  latter  filed  their 
petition  in  bankruptcy.  That  Cassldy  &  Go., 
on  the  one  side,  and  Brown  and  Bloom,  on 
the  other,  were  partners  in  this  tobacco  ven- 
ture is  manifest  from  the  contract  This  be- 
ing so.  It  Is  the  contention  of  counsel  for 
Brown  and  Bloom  that  they  were  not  requir- 
ed to  surrender  the  tobacco  to  tbe  bankrupt 
court,  or  present  to  the  court  any  claim  on 
account  of  probable  or  possible  loss  resulting 
to  the  partnership,  and  it  Is  further  insisted 
that  their  claim  was  not  a  "provable  debt." 
Bankr.  Act  July  1,  1898,  c.  541,  30  Stat  544 
(U.  S.  Comp.  St  1901,  p.  3418),  provides  in  part 
that:  "In  the  event  of  one  or  more  but  not 
all  of  tbe  members  of.  a  partnership  being  ad- 
judged bankrupt,  the  partnership  property 
shall  not  be  administered  in  bankruptcy  un- 
less by  consent  of  the  partner  or  partners  not 
adjudged  bankrupt ;  but  such  partner  or  part- 
ners not  adjudged  bankrupt  shall  settle  the 
partnership  business  as  expeditiously  as  Its 
nature  will  permit  and  account  for  the  In- 
terest of  tbe  partner  or  partners  adjudged 
bankrupt"  And,  also:  "Debts  of  tbe  bank- 
rupt may  be  proved  and  allowed  against  h!^ 
estate,  which  are  (1)  a  fixed  liability  as  evi- 
denced by  a  judgment  or  an  instrument  in 
writing  absolutely  owing  at  the  time  of  the 
filing  of  the  petition  against  him,  whether 
then  payable  or  not,  with  any  interest  thereon 
which  would  have  been  recoverable  at  that 
date,  or  with  rebate  of  Interest  upon  such 
as  were  not  then  payable  and  did  not  bear 
Interest ;  •  *  *  (4)  founded  upon  an  open 
account  or  upon  a  contract  express  or  Im- 
plied; (5)  founded  upon  provable  debts  re- 
duced to  judgments  after  tbe  filing  of  the 
petition  and  before  the  consideration  of  the 
bankrupt's  application  for  discharge  •  •  • 
unliquidated  claims  against  the  bankrupt  may 
pursuant  to  application  to  tbe  court  be  liqui- 
dated in  such  manner  as  it  shall  direct  and 
may  thereafter  be  proved  and  allowed  against 
his  estate."  ' 

In  the  assumption  that  Brown  and  Bloom 
did  not  have  a  provable  debt  against  Cassldy 
&  Co.  In  October,  1903,  we  cannot  agree. 
Bloom  was  asked  the  following  questions: 
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Qr  noi  ine  pairnersnip  veucure  engagtxi  m  Be- 
tween you,  Mr.  Brown,  and  the  defendants 
would  result  in  a  profit  or  a  loss.    A.  I  ex- 
pected It  to  be  a  loss — In  fact  I  knew  It    Q. 
W«s  it  known  at  tliat  time  wliether  tbere 
would  be  a  proflfjor  a  loss?    A.  Not  exactly; 
the  acc'--'"^*  •      .,pot  closed  up  yet.    It  was 
open,  ana  .    ,.       ibacco  had  to  be  sold  yet." 
From  this  it  appears  that  Brown  and  Bloom 
knew  at  the  time  Cassldy  &  Co.  filed  their 
petition  in  bankruptcy  that  there  would  be  a 
loss,  and  consequently  an  Indebtedness  due 
by  Cassldy  &  Co.  to  them,   although   the 
amount  of  it  was  not  then  ascertained.    The 
mere  fact  that  the  total  amount  of  the  loss 
was  not  then  ascertained,  or  the  fact  that  it 
could  not  be  ascertained  until  all  of  the  tobac- 
co was  sold,  did  not,  In  the  fair  meaning  of 
the  bankrupt  act,  leave  it  all  an  unprovable 
debt     Although  the  precise  amount  of  the 
loss  was  not  known  when  the  petition  in 
bankruptcy  was  filed,  yet  it  was  susceptible 
of   ascertainment,    and    might   properly   be 
treated  as   an   unliquidated   claim,   and   as 
such  it  was  the  duty  of  Brown  and  Bloom  to 
*  make  application  to  the  bankrupt  court  to 
have  it  liquidated,   in  order  that  it  might 
when    liquidated    be    proved    and    allowed 
against  the  bankrupt's  estate.     It  only  re- 
quired a  sale  of  the  tobacco  to  fix  the  exact 
amount  of  the  loss  and  consequent  liability 
of  Cassldy  &  Co.,  and  if  application  had  been 
made  to  the  t>ankrupt  court,  it  cannot  be 
doubted  that  the  court  would  have  allowed 
a  reasonable  time  to  ascertain  the  loss,  and 
have  entered  such  orders  as  would  protect 
the  rights  of  Brown  and  Bloom  in  the  mean- 
time.   The  provisions  of  the  bankrupt  act  in 
reference  to  provable  debts  should  be  so  con- 
strued as  to  permit  all  debts  that  come  fair- 
ly within  the  meaning  of  the  law  to  be  treat- 
ed as  provable  to  the  end  that  the  purpose 
of  the  act  in  permitting  Insolvents  to  be  re- 
lieved of  their  debts  may  be  carried  out; 
and,  where  there  Is  doubt  as  to  whether  a 
debt  is  provable  or  not  or  as  to  whether  it 
comes  within  the  meaning  of  an  unliquidat- 
ed demand  that  may  be  made  a  provable 
debt,  the  doubt  should  be  resolved  In  favor 
of  the  provability  of  the  debt  or  that  It  is 
an  anliquidated  demand  in  the  meaning  of 
the  act,  as  the  case  may  be. 

That  there  Is  some  confusion  and  appar- 
ent conflict  in  the  cases  as  to  what  are  and 
are  not  provable  debts,  and  as  to  the  proper 
meaning  of  the  words  "unliquidated  claims," 
must  be  conceded,  but  the  weight  of  author- 
ity favors  the  view  we  have  taken.  Thus,  in 
tlie  case  of  In  re  Hilton  (D.  C)  lOt  Fed.  081, 
the  facts  were  that  in  November,  1895,  John- 
son made  a  written  contract  with  the  firm  of 
Hilton,  Hughes  &  Co.,  in  which  the  bankrupt 
JEHlton  was  a  partner,  whereby  Johnson  was 
employed  for  five  years  at  an  annual  salary 


eui  ui  [ueir  creuiiors.  joudsuu  wub  puiu  uy 
to  that  time,  and  discharged  from  further 
service.  In  1899  Hilton  became  a  voluntary 
bankrupt,  and  in  his  schedule  Johnson  was 
named  as  a  creditor  for  an  unliquidated  de- 
mand arising  from  the  breach  of  contract 
but  took  no  steps  to  liquidate  bis  claim  for 
damages.  The  question  afterwards  came  be- 
fore the  court,  in  the  bankruptcy  proceed- 
ings, as  to  whether  or  not  Johnson's  claim 
was  a  provable  debt  In  considering  the 
case  the  court  said:  "It  only  remained  to 
liquidate  the  amount  of  the  damages  arising 
out  of  the  breach  of  contract  to  make  It  pirov- 
able  like  any  other  debt.  Section  63b  ex- 
pressly provides  for  the  proof  of  such  claims 
to  be  liquidated  'in  such  manner  as  the  court 
shall  direct'  Having  made  this  provision.  It 
is  Impossible  to  suppose  that  It  was  the  in- 
tent of  the  act  to  allow  a  creditor  voluntarily 
to  withhold  such  claim  from  liquidation,  and 
thereby  preserve  it  as  a  claim  against  any 
subsequently  acquired  property,  and  thus 
practically  defeat  the  object  of  the  bank- 
rupt act  as  respects  the  debtor;  to  free 
him  from  the  load  of  former  obligations. 
Section  17  provides  that  the  discharge  shall 
release  the  bankrupt  from  all  bis  "provable 
debts.'  A  provable  debt  as  here  used  means 
In  my  Judgment  any  claim  that  the  creditor 
may  make  provable  through  the  means  pro- 
vided by  section  63b.  •  •  *  I  cannot 
doubt  that  the  Intent  of  these  words  'claim 
provable  In  bankruptcy'  was  to  Include  every 
claim  that  under  the  provisions  of  the  bank- 
rupt act  might  be  made  provable;  and  the 
definite  provisions  of  section  63b  for  making 
unliquidated  claims  provable  Is,  I  think,  pre- 
cisely what  Is  intended  to  be  Included  In 
those  words  as  distinguished  from  the  pre- 
vious word  'debt'  In  my  Judgment  there- 
fore, tills  claim  as  a  claim  that  could  be 
made  provable  In  the  manner  provided  by 
the  act  would  be  barred  by  the  bankrupt's 
discharge."  In  the  case  of  In  re  Stem  et  al., 
116  Fed.  604,  54  C.  C.  A.  60,  It  appears  that 
the  Manhattan  Ice  Company  entered  Into 
contracts  with  sundry  customers  to  supply 
them  with  Ice  for  a  fixed  period.  Before  the 
period  expired,  the  Ice  company  was  adju- 
dicated a  bankrupt,  and  the  question  pre- 
sented for  decision  was  whether  or  not  the 
persons  with  wbom  it  had  made  contracts  to 
furnish  Ice  had  "provable  debts"  against  it 
for  the  damages  growing  out  of  Its  failure 
to  fulfill  its  contract  The  court  held  that 
they  did.  In  the  case  of  In  re  Silverman  et 
al.  (D.  C.)  101  Fed.  219,  the  facts  were  that 
Rosenburg  presented  a  claim  against  the 
bankrupt  Silverman  Bros,  for  unliquidated 
damages  growing  out  of  a  breach  of  con- 
tract for  his  employment  as  manager  of  one 
of  their  departments.  In  considering  the 
case  'the  court  among  other  things,  stated: 
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"The  claim  being  unliquidated,  its  allowance 
against  the  estate  Is  provided  for  by  subsec- 
tion 'b'  of  section  63  of  the  bankrupt  act, 
which  provides  that  'unliquidated  claims 
Bgainst  the  banlcrupt  may  pursuant  to  appli- 
cation of  the  court  be  liquidated  In  such 
manner  as  it  shall  direct,  and  may  thereafter 
be  proved  and  allowed  against  his  estate.' 
The  claimant  was  therefore  premature  in 
presenting  his  claim  for  allowance  before 
the  referee,  without  first  malting  application 
to  the  court  to  direct  the  manner  of  liquidat- 
ing if  • 

In  the  light  of  these  authorities,  and  oth- 
ras  that  we  have  examined,  we  are  of  the 
opinion  that  Brown  and  Bloom  had,  within 
the  meaning  of  the  banlurupt  act,  an  un- 
liquidated claim  against  Cassldy  &  Co.  that 
was  a  provable  debt,  and  should  have  been 
presented  in  the  bankruptcy  proceedings; 
and,  falling  to  do  so,  their  right  of  recovery 
is  barred  by  the  discharge.  In  our  opinion 
section  63b  relating  to  unliquidated  claims 
was  intended  to,  and  does,  embrace  a  claim 
such  as  Brown  and  Bloom  had  at  the  time 
the  petition  In  bankruptcy  was  filed.  Their 
claim  arose  out  of  a  contract.  It  was  capa- 
ble of  definite  ascertainment;  and,  although 
unliquidated  In  the  soise  that  the  exact 
amount  they  were  entitled  to  recover  was 
not  ascertained,  it  was  nevertheless  a  prov- 
able claim.  Provable  claims  are  not  con- 
fined to  the  debts  or  liabilities  mentioned  in 
subsections  1,  2,  3,  4,  and  5  of  section  63, 
but  include  unliquidated  claims  arising  out 
of  contract  that  are  capable  of  definite  as- 
certainment, such  as  the  claim  we  are  con- 
sidering. An  unliquidated  claim  of  this 
character  may  be  barred  by  the  discharge, 
as  well  as  an  ascertained  claim  due  upon  a 
note.  Judgment,  or  open  account,  if  the 
creditor  holding  such  claim  falls  to  present 
it  A  creditor  having  an  unliquidated  claim 
within  the  meaning  of  the  banlirupt  act  can 
no  more  withhold  it,  and  after  the  discharge 
maintain  an  action  upon  it,  than  be  could 
if  his  claim  was.  founded  upon  a  Judgment 
or  a  note. 

In  Dunbar  v.  Dunbar,  190  U.  S.  340,  23 
Sup.  Ct.  757,  47  L.  Ed.  1084,  In  considering 
the  proper  construction  of  the  words  "un- 
liquidated claims"  in  the  bankrupt  act,  the 
court  said:  "In  section  63b  ivovlsion  is 
made  for  unliquidated  claims  against  the 
bankrupt,  which  may  be  liquidated  upon 
application  to  the  court  in  such  manner  as 
it  shall  direct,  and  may  thereafter  be  proved 
and  allowed  against  his  estate.  This  para- 
graph 'b,'  however,  adds  nothing  to  the 
class  of  debts  that  might  be  proved  under 
paragraph  'a'  of  the  same  section.  Its  pur- 
pose is  to  permit  an  unliquidated  claim, 
coming  within  the  provisions  of  section 
Q3a,  to  be  liquidated  as  the  court  should 
direct  We  do  not  think  that  by  the  use 
of  the  language  in  section  63a  It  was  Intend- 
ed to  permit  proof  of  conting^it  debts  or 


liabilities  or  demands,  the  raluatlon  or  es- 
timation of  which  It  was  substantially  Im- 
possible to  prove."  In  Crawford  v.  Burke, 
195  U.  S.  176,  25  Sup.  Ct  9,  49  L.  Ed.  147, 
the  comrt  upon  the  same  subject  said:  "Aa 
to  paragraph  "b,'  two  constructions  are  po»- 
Bible:  It  may  relate  to  all  unliquidated 
demands,  or  only  to  such  as  may  arise  upon 
such  contracts,  express  or  Implied,  as  are 
covered  by  paragraph  'a.'  Certainly  para- 
graph 'b'  does  not  embrace  debts  of  an  un- 
liquidated character,  and  which  In  their 
nature  are  not  susceptible  of  being  liquidat- 
ed." See,  also.  Brown  t.  United  Bnttoa 
Co.,  149  Fed.  48,  79  C.  C.  A.  70,  8  L.  B.  A. 
(N.  S.)  961;   9  Am.  &  Eng.  Ann.  Cas.  445. 

Although  the  precise  question  presented  in 
the  case  before  us  was  not  involved  in  the 
cases  mentioned,  the  reasoning  of  the  court 
supports  the  view  we  have  taken. 

Nor  does  the  fact  that  the  claim  grew  out 
of  a  partnership  venture  which  must  be  set- 
tled add  anything  to  the  strength  of  the  ar- 
gument presented  by  Brown  and  Bloom  that 
it  was  not  necessary  to  assert  their  claim  in 
the  bankrupt  court  It  may  be  conceded 
that  Brown  and  Bloom  had  the  right  to  set- 
tle the  partnership  business,  but  it  Is  also 
manifest  that  it  was  their  duty  to  report 
the  settlement  made  to  the  bankrupt  court 
If  a  profit  had  been  realized  on  the  tobac- 
co, the  creditors  of  the  bankrupts  were 
entitled  to  their  Interest  in  it;  and  If  a  loss 
resulted,  the  partners  sustaining  the  loss 
had  the  right  to  present  their  claim  against 
the  banlorupt's  estate.  It  cannot  be  suc- 
cessfully maintained  that,  because  the  bank- 
rupt act  permits  those  members  of  a  part- 
nership who  are  not  adjudged  bankrupt  to 
administer  the  assets,  it  was  Intended  to 
release  so  much  of  such  assets  as  might  be- 
long to  the  bankrupt  partner  from  the  pay- 
ment of  his  debts.  It  seems  evident  that 
the  purpose  of  the  act  In  giving  to  the  mem- 
bers of  the  partnership  not  adjudged  bank- 
rupt the  right  to  settle  up  the  partnership 
affairs,  was  to  protect  their  interest  and 
not  to  defeat  the  rights  of  the  creditors  of 
the  bankrupt  partner.  And  in  our  opinion 
when  some  members  of  a  partnership  are 
adjudged  banlurupt  and  the  other  partners 
take  charge  of  the  partnership  assets,  it  is 
their  duty  to  report  to  the  bankrupt  court 
all  steps  taken  by  them  in  the  winding  up 
of  the  partnership  business,  and  to  report 
to  the  court  the  amount  received  In  set- 
tlement of  the  partnership  affairs.  Brown 
and  Bloom,  however,  did  not  pay  any  at- 
tention to  the  bankrupt  proceedings,  or 
make  any  reports  of  the  partnership  af- 
fairs. Their  failure  to  do  this  lends  sup- 
port to  the  contention  of  Cassidy  &  Co.  that 
they  were  to  take  the  tobacco  and  relieve 
Cassidy  &  Co.  from  all  liability  on  account 
thereof.  But  without  further  extending  this 
opinion,  we  may  conclude  by  saying  that  as 
Cassidy  &  Co.  were  discharged  from  their 
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Indebtedness  to  Brown  and  Bloom,  the  Judg- 
m&at  against  them  was  erroneona. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  dismiss  the  petition. 

NUNN,  G.  J,  not  sitting. 


RICHIE  T.  OWSIiET  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  20,  1909.) 

1.  FOBCIBLE    ENTBT    AHD    DETAINED    {§    6*)— 

Civn,    LiABiLiTT— Natubs    and    Fobh    or 

Remkdt. 

It  is  not  competent  to  try  title  In  forcible 
entry,  but  in  whom  the  legal  title  was  vested  at 
the  time  of  entry  is  material  and  necessary  to 
be  ascertained,  where  on  that  alone  depends  the 
question  whether  plaintiff  was  in  actual  pos- 
session when  defendant  entered. 

[Ed.  Note.— For  other  cases,  see  Forcible  E!n- 
try  and  Detainer,  Cent.  Dig.  {}  29-33;  Dec. 
wig.  S  &•] 

2.  FOBCIBLE    ENTBT    AND    DETAINEB    (J    9*)— 

AcTUAi.  Possession  to  Maintain  Action. 
The  same  kind  of  actual  possession  that 
will  in  time  ripen  into  a  good  title  will  maintain 
an  action  of  forcible  entry. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  DeUiner,  Dec  Dig.  i  9.*] 

3.  FOBCIBLE    EnTBT    AND    DETAINEB    (}    28*)— 

Pusadino  and  PBOor. 

It  is  always  a  relevant  inquiry,  on  the  plea 
of  not  guilty  in  forcible  entry  proceedings, 
whether  plaintiff  was  in  the  actual  possession 
of  the  premises,  as  well  as  whether  defendant 
forcibly  entered  thereon. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  §§  129-131;  Dec. 
Dig.  i  2a*] 

4.  Adverse  Possession  (SJ  19,  100*)— Actual 
Possession — How  Acouired. 

Actual  possession  of  land  in  this  state  may 
be  acquired,  either  by  physical  inclosure  of  the 
whole  boundary  or  by  an  inclosure  of  a  part  un- 
der a  claim  of  title  to  the  whole,  if  no  one  else 
is  asserting  title  to  any  part  of  the  boundary 
•n  which  claimant  has  so  entered. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §{  99-105,  547-574;  Dec. 
Dig.  tS  19,  100.*] 

5.  Adverse  Possession  (§{ .  98,  100*)— Evi- 
dence OF  Extent  or  CLaiu  and  Posses- 
sion. 

If  one  enters  land  under  a  paper  title,  it 
may  be  looked  to  as  showing  the  extent  of  his 
claim  and  possession ;  or,  if  he  enters  without  a 
paper,  claiming  to  a  marked  boundary,  that  fact 
may  be  shown  as  indicating  the  extent  of  his 
possession. 

[Bd.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {f  542-574 ;  Dec.  Dig.  {{  98, 
100.*] 

6.  Adverse  Possession  (J  96*)— Extent  of 
Actual  Possession. 

If  an  entrant  goes  on  a  boundary  under  a 
junior  patent  entirely  or  partly  within  a  senior 
grant  or  survey,  he  will  be  deemed  in  actual 
possession  of  only  so  much  as  be  actually  in- 
closes, if  the  owner  of  the  senior  grant  is  then 
in  actual  possession  of  his  boundary ;  or,  if  the 
owner  of  the  senior  grant  be  not  in  actual  pos- 
session, but  enters  before  the  junior  patentee 
ripens  title  by  adverse  possession,  the  latter  will 
ipso  facto  be  restricted  to  his  actual  close. 

[IM.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §!  533-536 ;  Dec.  Dig.  §  96.*] 


7.  Public  Lands  (|  151*)- Patent  as  Cok- 

FBRBINO  LdSOAL  TITLE  ON  GBANTEK. 

If  there  be  no  other  or  older  grant  from 
the  state  to  lands  covered  by  a  patent  under 
which  a  party  claims,  the  patent  confers  on  him 
the  legal  title,  unless  another  has  by  actual  ad- 
verse possession  acquired  title  thereto  dehors  a 
patent 

'[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  i  151.*] 

8.  Pbopertt  ({  10*)— Constbuctive  Posses- 
sion. 

The  ovraer  of  a  legal  title  is  in  constructive 
possession  of  all  land  within  his  boundary  not 
m  actual  possession  of  somebody  else. 

[EJd.  Note.— For  other  cases,  see  Property, 
Dec  Dig.  i  10.*] 

9.  Landlobd  and  Tenant  (J  127*)— Actual 
Possession  of  Lessee. 

A  written  lease  of  patented  land,  title  to 
which  was  created  by  the  patent,  and  which  had 
devolved  on  lessor  either  by  conveyance  or  by 
operation  of  the  statute  of  limitations  prior  to 
another's  entry  thereon,  invests  lessee  with  the 
actual  possession  at  the  time  of  such  entry. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  t  127.*] 

10.  Adverse  Possession  ({  4*)— Limitation 
Against  Coumonwealth. 

Since  January,  1893,  limitation  may  run 
against  the  commonwealth,  as  expressly  provid- 
ed by  Ky.  St  I  2523  (Russell's  St  §  240) ;  Gen. 
St  c.  71,  art  3,  f  10. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §|  24-12 ;   Dec  Dig.  $  4.*] 

11.  Adverse  Possession  ({  114*)— Evidence— 
sufficienct. 

Evidence  held  insufficient  to  show  adverse 
possession  against  the  commonwealth  for  the' 
statutory  period  prior  to  the  date  of  patent  for 
land  in  controversy. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  {  114.*] 

12.  Adverse  Possession  ({  68*)  —  Claim  or 
Ownership — Necessitt. 

One  on  whose  possession  of  land  title  by  ad- 
verse Tiossesaion  is  bflsed,  must  be  shown  to  have 
claimed  to  own  the  land  at  the  time. 

[Bd.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  iS  387-393;    Dec  Dig.  | 

ca*] 

13.  Adverse  Possession  (8  44*)- Necessitt 
OF  Claim  and  Possession  Being  Contin- 
uous. 

A  claim  and  possession,  on  which  title  by 
adverse  possession  is  based,  must  be  shown  to 
have  been  continuous. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  226-231;  Dec  Dig.  | 
44.*] 

14.  Forcible  EiNtbt  and  Detaineb  (S  29*)— 
Evidence— Admibsibilitt. 

In  forcible  entry,  it  was  error  to  exclude  ev- 
idence for  plaintiffs  of  a  survey  of  land  cover- 
ing that  in  dispute,  made  for  a  certain  party 
prior  to  the  patent  to  defendant's  lessor,  under 
whom  defendant  claimed  the  right  to  enter. 

[Ed.  Note.— For  other  cases,  see  Forcible  En< 
try  and  Detainer,  Dec  Dig.  {  29.*] 

15.  FOBCIBLE  Entbt  and  Detaineb  (S  29*)— 

EJVIDENCB— ADMISSIBILITT. 

In  forcible  entr^,  it  was  relevant  to  show, 
in  support  of  plaintiff's  actual  possession  when 
defendant  entered,  that  a  tract  covering  the  area 
in  dispute  was  patented,  and  had  been  in  the 
actual   adverse   possession    of  plaintiff's    lessor 
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try  and  Detaioer,  Dec.  Dig.  i  29.*] 

16.  FOBCIBLE    ENTBT    AND    DETAINEB    (|    6*)— 

Scope  of  Inquibt— Title  and  Possession. 
While  title  cannot  be  tried  in  a  forcible 
entry  proceeding,  possession  can  be. 

[Ed.  Note. — For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  iS  29-33;  Dec. 
Kg.  S  6.«] 

17.  FOBCIBLE  E)NTBT  AND  DETAINEB  (§  29»)— 
ADMISSIBILITY  OF  EVIDENCE  —  TITLE  PA- 
PERS. 

In  forcible  entry,  title  papers  may  be  re- 
ceived to  show  the  extent  ot  possession,  or  to 
show  that  it  was  limited,  if  they  do  show  it. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  {§  135-138;  Dec. 
Dig.  S  29.*] 

18.  Public    Lands    (8    151*)  —  Conflictino 

Patents— Effect  of  Pbiobitt. 

If  land  in  dispute  in  forcible  entry  was  pat- 
ented prior  to  a  patent  to  defendant's  lessor,  the 
latter  patent  would  be  void,  and  could  not  be  re- 
ceived as  evidence  tending  to  limit  the  possession 
of  plaintiff's  lessor. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  g  433;  Dec.  Dig.  S  151.*] 

Appeal  from  Circuit  Court,  Knott  County. 

"To  be  officially  reported." 

Forcible  entry  by  William  Owsley  and  oth- 
ers against  Canada  Richie.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    Reversed. 

O.  H.  Pollard  and  W.  W.  Craft,  for  appel- 
lant   Smith  &  Combs,  for  appellees. 


O'BEAR,  J.  William  Howard  by  his  deed 
conveyed  to  J.  F.  Bullitt  a  tract  of  land  on 
waters  of  Quicksand  creek  in  Knott  county, 
described  as  containing  1,203  acres.  Bullitt 
conveyed  to  the  Virginia  Kentucky  Coal  Cor- 
poration. It  executed  a  lease  to  appellee 
Wm.  Owsley  as  its  tenant  Only  a  small  part 
of  the  tract  was  cleared  of  its  forest  or  In- 
closed. But  the  written  lease  described  the 
entire  boundary  as  having  been  leased  to 
Owsley.  Thereafter  appellant  as  tenant  of 
Hayes,  went  upon  that  boundary,  but  outside 
of  the  inclosure  upon  it  and  built  a  but. 
This  forcible  entry  proceeding  followed.  It 
was  tried  on  traverse  in  the  circuit  court. 
This  appeal  Involves  the  correctness  of  rul- 
ings of  the  circuit  court  in  that  trial. 

Hayes  in  January,  1888,  obtained  a  patent 
from  the  commonwealth  of  Kentucky  for  200 
acres,  within  which  his  tenant  settled  as 
above  stated.  Whether  that  patent  was  void 
because  the  land  for  which  it  was  issued  had 
been  previously  entered,  surveyed,  or  patent- 
ed (section  4704,  Ky.  St  [Russell's  St  g 
2758a3])  becomes  a  material  question  in  this 
case  as  affecting  the  fact  whether  Owsley 
was  in  the  actual  possession  of  the  land 
under  his  lease  when  Richie,  Hayes'  tenant, 
entered.  It  is  not  competent  to  try  the  title 
In  this  character  of  proceeding,  but  because 
of  the  peculiar  situation,  the  fact  of  where 
the  legal  title  was  then  vested  is  material. 
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possession  of  the  premises  when  Richie  en- 
tered. 

It  was  shown  In  the  evidence  that  Wm. 
Howard  obtained  a  deed  for  this  1,203-acre 
tract  in  February,  1888,  from  his  sisters,  Mrs. 
Shepherd  and  Mrs.  Fitzpatrick,  and  at  that 
time  the  boundary  was  plainly  marked  with 
aged  marks  upon  its  line  and  corner  trees; 
that  it  was  so  marked  as  early  at  least  as 
in  1871 ;  that  William  Howard  was  bom  up- 
on that  tract  of.  land,  and  bad  lived  there  for 
the  whole  of  his  life  (about  50  years)  up  un- 
til he  sold  it  to  Bullitt;  that  Wm.  Howard 
cut  the  timber  from  the  part  near  where 
Richie  built  his  cabin,  and  sold  it  since  ISSS. 
The  Inference  is  that  Wm.  Howard's  father 
owned  the  land  prior  to  his  death  (date  not 
shown),  and  that  Wm.  Howard  and  bla  two 
sisters  inherited  it,  though  there  are  not 
enough  facts  in  the  evidence  to  make  this  in- 
ference necessary,  or  even  permissible,  as 
proof.  Appellees'  position  in  the  argument 
is,  and  such  seems  to  have  been  the  view  of 
the  circuit  court  that  since  the  deed  of  Feb- 
ruary, 1888,  to  Wm.  Howard,  he  then  and 
thereafter  actually  residing  within  the  boun- 
dary described  in  the  deed,  he  was  in  actual 
possession  of  that  entire  boundary,  whether 
or  not  he  had  the  legal  title  to  it ;  that  actual 
possession  was  the  only  thing  necessary  to 
enable  the  possessor  to  maintain  forcible  en- 
try proceedings  against  one  who  altered  up- 
on the  boundary  without  the  former's  permis- 
sion; that  enough  was  shown  to  sustain  the 
verdict  and  Judgment  of  guilty.  It  has  been 
laid  down  as  the  law,  and  we  think  that  it 
Is  necessarily  true,  that  the  same  kind  of 
actual  possession  that  will  in  time  ripen  into 
a  good  title  will  maintain  an  action  of  for- 
cible entry.  Henry  v.  Clark,  4  Bibb.  426: 
Brumfleld  v.  Reynolds,  4  Bibb.  388;  Howard 
v.  Whitaker,  61  S.  W.  355,  22  Ky.  Law  Rep. 
1775;  Wall  v.  "Nelson,  3  Lltt  393;  ChUes 
V.  Stephens,  1  A.  K.  Marsh.  334.  If  the  only 
question  here  was  the  sufficiency  of  such  pos- 
session to  maintain  the  writ,  and  had  nothing 
appeared  regarding  the  Hayes  patent  a  case 
would  have  been  made  out  as  it  was  shown 
to  the  Jury's  satisfaction  that  Richie  had 
built  his  cabin  within  the  .1,203-acre  tract 
included  in  Owsley's  leasehold.  But  it  is 
always  a  relevant  inquiry,  on  the  plea  of  not 
guilty,  whether  the  plaintiff  was  in  actual 
possession  of  the  premises,  as  well  as  whether 
the  defendant  forcibly  entered  thereon.  An 
actual  possession  of  land  in  this  state  may 
be  acquired,  either  by  a  physical  inclosure 
of  the  whole  boundary,  or  by  an  inclosure  of 
a  part  of/ the  boundary  under  a  claim  of  title 
to  the  whole,  if  no  one  else  is  asserting  title 
to  any  part  of  the  boundary  upon  which  be 
has  so  entered.  If  he  enters  under  a  paper 
title,  the  paper  may  be  looked  to  as  showing 
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the  extent  of  hia  claim  and  possession;  or, 
If  he  enter  without  a  paper,  but  claiming  to 
a  marked  boundary,  that  fact  may  be  shown 
as  indicating  the  extent  of  his  possession. 
But  there  are  certain  limitations  upon  the 
rule  just  announced.  If  the  entrant  goes 
upon  a  boundary  under  a  Junior  patent,  which 
latter  is  entirely  or  partly  within  a  senior 
grant  or  survey,  he  will  be  deemed  to  be  In 
the  actual  possession  of  only  so  much  of  the 
land  as  he  actually  Incloses,  If  the  owner  of 
the  senior  grant  Is  then  In  the  actual  pos- 
session of  his  boundary;  or,  if  the  owner  of 
the  senior  grant  be  not  In  the  actual  posses- 
sion of  the  boundary  in  his  grant,  but  enters 
thereon  before  the  patentee  of  the  Junloi* 
grant  has  ripened  a  title  by  adverse  posses- 
sion, the  latter  will  Ipso  facto  be  restricted 
to  his  actual  close.  Rulings  of  this  court  to 
the  above  effect  are  so  numerous  and  consis- 
tent that  It  Is  not  thought  necessary  to  cite 
the  cases  here. 

Nor  do  we  know  from  this  record  whether 
the  Howards  or  any  one  else  had  a  grant 
from  the  state  for  this  1,203  acres,  or  that 
part  embracing  the  200  acres  covered  by 
Hayes'  patent.  There  was  no  evidence  on 
that  point.  If  it  should  be  conceded  that 
there  was  not  such  a  grant,  or  any  grant  old- 
er than  Hayes,  then  Hayes*  patent  would 
have  conferred  upon  him  the  legal  title  to 
the  200  acres,  unless  Howard  had  by  actual 
adverse  possession  acquired  title  thereto  de- 
hors a  patent  Whether  Howard  had  so  ac- 
quired a  title  will  be  again  adverted  to.  If 
Hayes  had  the  legal  title  in  January,  1S88, 
be  had  thereby  the  constructive  possession 
of  all  the  land  within  his  boundary  not  in 
the  actual  possession  of  somebody  else.  So 
when  Wm.  'Howard  took  the  deed  from  his 
sisters  In  February,  18S8,  he  would  acquire 
the  legal  title  to  only  that  which  they  were 
seized  of  in  fee  simple  when  they  conveyed; 
bis  actual  possession  could  not;  except  by 
Inclosure  or  physical  occupancy,  oust  the  con- 
structive possession  of  Hayes  in  the  200 
acres,  no  part  of  which  was  within  Howard's 
inclosures.  The  constructive  possession  of 
land  follows  the  legal  title,  and  remains  un- 
til ousted  by  an  actual  adverse  possession.  If 
Hayes  was  the  owner  of  the  legal  title  to 
the  200  acres,  then  he  had  the  right  of  pos- 
session, and  if  he  owned  the  legal  title, 
Howard  was  not  in  actual  possession  of  this 
forest  land  by  virtue  solely  of  bis  sisters' 
deed.  If  that  were  the  case,  Richie's  entry 
was  not  tortious.  If  the  1,203  acres,  or  that 
part  of  it  including  the  settlement  of  Howard 
and  the  plot  where  Richie  built  his  cabin,  had 
been  previously  patented,  and  title  thereby 
created  had  devolved  upon  the  plaintUTs  les- 
sor, either  by  conveyance  or  operation  of  the 
statutes  of  limitation  prior  to  Richie's  entry, 
then  the  written  lease  to  Owsley  would  have 
Invested  him  with  the  actual  possession  of 
the  land  In  controversy  at  the  time  of  entry. 
Or,  If  the  1,203  acres  had  not  been  previous- 
ly patented,  but  Howard  and  those  under 


whom  he  claimed  had  been  In  the  continuous 
actual  adverse  possession  of  that  boundary 
for  15  years  Immediately  prior  to  January 
25,  1888,  the  land  in  that  event  would  not 
have  been  vacant  land,  and  Hayes'  patent 
to  it  would  have  been  void.  Since  January, 
1873,  limitation  may  run  against  the  common- 
wealth. Section  10,  art  3,  c.  71,  Gen.  St, 
1888;  section  2523,  Ky.  St.  (Russell's  St.  S 
240);  Commonwealth  v.  Nute,  115  Ky.  239, 
72  S.  W.  1090,  24  Ky.  Law  Rep.  2138;  C,  St 
L.  &  N.  Ry.  Co.  V.  Commonwealth,  115  Ky. 
278,  72  S.  W.  1119,  24  Ky.  Law,  Rep.  2124; 
L.  A  N.  R.  R.  Co.  V.  Smith,  125  Ky.  336,  101 
S.  W.  317,  31  Ky.  Law  Rep.  1.  It  was  there- 
fore possible  for  the  statute  td  have  tolled  the 
title  of  the  state  before  the  patent  to  Hayes 
was  Issued. 

It  is  the  contention  of  appellees  that  How- 
ard and  those  under  whom  he  claimed  had 
had  such  possession  for  l^e  statutory  period 
of  15  years,  prior  to  January  25,  1888.  The 
strongest  evidence  In  this  record  on  that 
point  Is  the  testimony  of  Wm.  Howard,  from 
which  we  quote  the  following:  "Q.  How  old 
are  you?  A.  I  was  50  years  old  on  the  28th 
day  of  last  February.  Q.  I  want  to  read  to 
you  a  boundary  of  some  land  deeded  to  you 
from  Elizabeth  Fltzpatrlck.  [Reads  bound- 
ary.] Do  you  know  that  boundary?  A.  Yes, 
sir.  Q.  Is  that  what  is  known  as  the  BUI 
Howard  farm?  A.  Yes,  sir.  Q.  You  say 
you  were  bom  on  that  tract  of  land?  A.  Yes, 
sir,  I  was  born  on  that  place.  Q.  And  you 
say  you  are  50  years  old?  A.  Yes,  sir.  Q. 
How  long  did  you  live  there?  A.  Until  I 
was  grown,  married,  and  had  a  family.  Q. 
Who  lived  there  when  you  moved  away?  Q. 
I  rented  the  place  to  other  parties  when  I 
moved  over  to  Buckhom.  Q.  Is  this  bound- 
ary of  land  the  same  boundary  that  you  con- 
veyed to  Bullitt  who  conveyed  the  same  to 
the  Virginia  Kentucky  Coal  Corporation?  A. 
Yes,  sir;  It  Is.  Q.  Now  do  you  know  where 
that  little  house  is  over  there  said  to  have 
been  built  by  the  Hayeses  and  Richie?  A. 
Yes,  sir;  I  seen  it  one  time.  Q.  Is  that 
house  Inside  of  the  boundary  of  the  deed  to 
you?  A.  Yes,  sir;  it  is  inside  that  boundary. 
Q.  Are  you  acquainted  with  the  lines  of  this 
deed  all  the  way  around  the  boundary  de- 
scribed? A.  Yes,  sir;  I  am.  Q.  How  do  you 
distinguish  the  lines?  A.  It  is  marked  out 
Q.  How  long  has  it  been  marked  out?  A.  I 
couldn't  just  state.  It  has  been  surveyed  37 
years  ago  last  October,  the  land  where  this 
house  was  built  Q.  It  was  marked  37  years 
ago?  A.  Yea,  sir.  •  •  •  Q.  Now  when 
you  lived  there,  Mr.  Howard,  when  you  lived 
in  the  bouse,  to  what  extent  did  you  claim 
possession  to  this  boundary  of  land?  A.  To 
the  dividing  ridge  and  to  the  marked  lines. 
Q.  Did  that  Include  this  land  where  the  hut 
is  built?  A.  Yes,  sir.  Q.  What  did  you  ever 
do  upon  this  boundary,  if  anything?  A.  I 
sold  a  lot  of  timber.  Q.  Was  It  marked  out? 
A,  Yes,  sir;  quite  a  number  of  poplars. 
•    *    *    Q.  Had   you   had    possession   and 
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tenants  on  that  land  from  the  time  yon  mov- 
ed until  you  disposed  of  It  to  Bullitt  for 
the  company?  A.  Yes;  most  of  the  time. 
Q.  To  what  extent  did  you  claim  possession 
during  this  time?  A.  Claimed  It  because  I 
was  living  on  It  •  •  •  Q.  You  do  know 
that  the  deed  from  Elizabeth  Fltzpatrlck  to 
you,  and  that  deed  that  you  made  to  Bullitt 
for  the  Virginia  Kentucky  Coal  Corporation 
cover  that  hut  they  built?  A.  Yes,  sir.  Q. 
And  you  by  tenant  and  yourself  have  been 
In  poesesslon  claiming  It  to  the  outside  lines 
of  those  deeds  since  It  was  made  In  18887 
A.  Yes,  sir.  •  •  •  Q.  While  you  lived 
there  and  owned  this  land  did  you  exercise 
ownership  over  It  to  those  marked  lines  that 
you  spoke  of  with  the  Intention  of  holding 
the  whole  of  It  A.  Yea,  sir."  This  witness 
•did  not  show,  nor  did  any  evidence  offered 
tend  to  show,  that  the  witness  Wm.  Howard 
had  any  title,  or  assert  any  claim  to  the  land 
prior  to  1888.  While  he  says  he  "was  bom 
on  the  farm,"  and  that  he  lived  there  till 
after  he  was  married  and  had  a  family,  yet 
be  does  not  state  that  at  that  time  he  was 
claiming  to  own  the  land.  Nor  is  It  shown 
that  the  witness'  claim  and  possession  were 
continuous. 

An  effort  was  made  by  the  plaintiffs  to 
show  that  a  survey  for  200  acres,  dated 
October  7,  1871,  made  for  Wm.  Dobson,  cov- 
ered the  land  In  dispute.  But  the  trial 
•court  excluded  It,  which  ruling  was  error. 

It  was  relevant  to  show  that  the  1,203 
acres,  Including  the  Howard  settlement  and 
the  area  in  dispute  here,  were  patented 
lands;  that  they  had  been  in  the  actual  ad- 
verse possession  of  the  plaintiff's  lessor  and 
Its  vendors  for  15  years  prior  to  January  25, 
1888.  This  evidence  regarding  previous  ad- 
verse possession  was  admissible  In  this  pro- 
■ceedlng  upon  the  same  principle  that  the  title 
papers  were;  that  Is,  to  show  the  fact  of 
actual  possession  in  Owsley  when  Richie 
entered.  While  title  cannot  be  tried  in  this 
proceeding,  possession  can  be.  Title  papers 
-may  be  received  as  evidence  showing  extent 
of  possession.  So  may  any  other  fact  that 
tends  to  show  the  same  thing.  Upon  the 
-same  principle  title  papers  may  be  introduced 
to  show  that  the  possession  was  limited,  if 
they  do  show  It  The  question  for  the  Jury 
will  be,  not  who  owns  the  land,  nor  the" 
finding  of  any  fact  upon  which  the  court 
could  predicate  a  Judgment  of  ownership. 
But  it  is  who  was  in  possession,  if  any  one. 
It  Is  not  perceived  why  any  relevant  fact 
that  tends  to  show  possession,  or  to  limit 
it,  or  to  exclude  it,  may  not  be  received,  al- 
though the  same  evidence  might  be  relevant 
also  In  an  action  of  ejectment  or  trespass. 
If  the  land  in  dispute  was  patented  prior  to 
the  issual  of  Hayes'  patent,  then  the  latter 
would  be  void,  and  could  not  be  received  as 
evidence  in  this  case  tending  to  limit  th« 
possession  of  appellee's  lessor.    The  question 


for  the  Jury  would  then  be  whether  Owsfley 
was  in  actual  adverse  possession  of  the  1,2C8- 
acre  boundary,  and  in  defining  what  is 
actual  possession  under  the  circumstances 
the  court  should  tell  the  Jury  what  ante- 
cedent facts  would  give,  and  what  would 
oust  the  lessee's  actual  possession.  The  trial 
in  several  particulars  did  not  confonn  to 
these  principles. 

Whereupon  the  Judgment  is  reversed,  and 
cause  remanded  for  a  new  trial  consistent 
herewith. 


WINSTEAD  et  al.  v.  HICKS. 
(Court  of  Appeals  of  Kentucky.    Oct  26,  1909.) 

1.  Shebiffs  and  Constables  (S  137*)— IiEVT 
ON  AND  Sale  of  EIxeupt  Pbopebty— Action 
on  Bond— Petition — Stjiticienct. 

In  an  action  on  an  indemnity  bond  given 
to  the  sheriff  by  an  execution  plaintiff,  allega- 
tions of  the  petition  that  the  two  hoises  levied 
on  and  sold  were  plaintiff's  only  work  beasts, 
and  that  by  such  levy  and  sale  he  was  deprived 
,of  their  use,  etc.,  that  he  did  not  have  sufficient 
provisions,  including  bread  stuff  and  animal 
food,  to  sustain  his  family  for  more  than  one 
week,  nor  sufficient  provender  to  sustain  his 
live  stock  for  more  than  one  week,  nor  any 
other  personal  property,  wages,  money,  or  grow- 
ing crops  out  of  which  the  said  provisions  or 
provender  could  be  provided,  were  sufficient  to 
sustain  a  judgment  for  plaintiff,  as  against  the 
objections  that  plaintiff  did  not  state  that  the 
horses  were  his  only  work  beasts  at  the  time  of 
the  levy,  or  that  he  had  not  then  other  personal 
property  not  disclosed  sufficient  to  have  made 
up  the  deficit  in  his  provision. 

IBi.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Dec  Dig.  S  137.*] 

2.  Pleadinq  (I  34*)  —  Construction  —  AiBKB 
BT  Vebdict  ob  Judquent. 

While,  on  demurrer  and  before  judgment, 
pleadings  are  strictly  construed  against  the 
pleader,  after  verdict  or  judgment  they  are  lib- 
erally construed  to  sustain  the  judement  and  at 
that  time  mere  formal  defects  will  be  held  cured. 
[Ed.  Note.— For  other  cases,  see  Pleadingi 
Cent  Pig.  li  73,  74;   Dec  Dig.  S  3i»l 

3.  Exemptions  (5  119*)— Time  fob  Clatu. 

While  a  judgment  debtor  may  waive  his  ex- 
emption, the  statute  does  not  require  him  to  no- 
tify the  sheriff  before  the  execution  sale  or  be- 
fore the  execution  of  the  indemnity  bond  that 
he  claims  the  property  as  exempt. 

[Ed.  Note. — For  other  cases,  see  Ehcemptions, 
Cent  Dig.  §S  140-145 ;   Dec  Dig.  {  119.»] 

4.  Sheriffs   and   Constables   (J   138*)— Iir- 

DEMNITT    to     ShEBIFF— ACTION  —  NOTICE    OF 

Exemption- Sufficienct  of  Evidence. 
In  an  action  by  an  execution  defendant  on 
an  indemnity  l>ond  giren  the  sheriff,  evidence  held 
to  support'  a  finding  that  plaintiff  notified  the 
sheriff  that  he  claimed  the  property  levied  on 
to  be  exempt. 

[Ed.  Note. — For  other  cases,  see  Sheri&  and 
Constables,   Dec   Dig.   S   138.*] 

6.  Tboveb  and  Conversion  (J  44*)— Meabukb 

OF  Damages. 

The  general  rule  is  that  in  trover  the  meas- 
ure of  damages  is  the  value  of  the  property,  with 
interest  (in  the  discretion  of  the  jury)  from  the 
time  of  its  conversion. 

TEid.  Note.— For  other  cases,  see  Trover  and 
CoQveisiou,  Cent  Dig.  U  260,  261 ;  Dec  Dig.  S 
44.*] 
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6.  Detintib  (I  19*)— Measubb  of  Dauaqxs. 

In  detinue  the  measure  of  damages  is,  as  a 
general  mle,  the  value  of  the  use  of  the  prop- 
erty, plus  its  deterioration  and  the  necessary  ex- 
pense of  recovering  it. 

[Ed.  Note.— For  other  cases,  see  I>etlnue, 
Cent  Dig.  {{  37-40;   Dec  Dig.  {  10.*] 

7.  ExEMTTiONS  (5  137*)— Indemnity  to  Shkb- 

IW— EftECT— KECOVKBT  OP  EXEMPT  PBOFEB- 

TT  Seized. 

While  the  effect  of  the  giving  of  an  indem- 
nity bond  to  an  officer  holding  an  execution  is, 
if  uie  surety  is  good,  to  restrict  the  right  of  ac- 
tion for  damages  for  the  conversion  of  the  prop- 
erty nnder  the  execution  to  an  action  on  the 
bond,  the  makers  being  substituted  in  liability 
for  the  sheriff,  the  execution  of  the  bond  does 
not  prevent  the  debtor  claiming  as  exempt  the 
property  levied  on  from  maintaining  an  action 
against  the  sheriff  or  the  parchaser  to  recover 
the  property  as  in  detinue. 

[Bd.  Note.— For  other  cases,  see  Exemptions, 
Dec  Dig.  i  137.*] 

8.  Sheriffs  and  C3onstabi.e8  (8  139*)— IiEvt 
ON  AND  Sale  or  EScempt  Peopebtt— Action 

on     INDEMNITT     BOND — MeaSUBB     OF     DaU- 
AOES. 

In  an  action  by  the  execution  defendant  on 
An  indemnity  bond  given  the  sheriff,  the  measure 
of  damages  for  levying  on  and  selling  exempt 
property  is  the  same  as  in  trover,  viz.,  the  value 
of  the  property,  with  interest  (in  the  discretion 
of  the  jury)  from  the  time  of  its  conversion. 

[Bid.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  U  297-307;  Dec  Dig.  S 
139.n 

9.  Exemptions  (8  149*)— Levt  on  and  Sale 
OF  EJxEMPT  Property— AoTion  to  Recover— 
Measure  of  Damages. 

In  an  action  by  an  execution  debtor  against 
the  sheriff  or  the  purchaser  at  execution  sale 
of  exempt  property  to  recover  the  property,"  the 
measure  of  damages  is  the  same  as  in  detinue, 
viz.,  the  valne  of  the  use  of  the  property,  plus 
ita  deterioration  and  the  necessary  expense  of 
recovering  it. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent  Dig.  8  179;   Dec  Dig.  8  149.*] 

10.  Sft-Off  AND  Counterclaim  (8  22*)- Sub- 
ject-Matteb— Wbongpul  IiBVT  and  Sale— 

I  Action  on  Indemnity  Bond. 

In  an  action  by  an  execution  debtor  on  an 
indemnity  bond  given  the  sheriff  for  damages  for 
the  levy  on  and  sale  of  exempt  property,  it  was 
error  to  adjudge  that  the  damages  be  set  off  by 
the  amount  of  the  original  judgment 

[ESd.  Note. — For  other  cases,  see  Set-Off  and 
Counterclaim,  Dec.  Dig.  8  22.*] 

Appeal  from  Circuit  Court,  Henderson 
Oounty. 

•To  be  officially  reported." 

Action  by  B.  C.  Hicks  against  A-  S.  Win- 
Btead  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.     Affirmed. 

Teaman  &  Yeaman,  for  appellants.  Robt. 
G.  Hill  and  Vance  &  Heilbronner,  for  appel- 
lee 


O'REAR,  J.  An  execution  Issued  upon  a 
Judgment  in  favor  of  Wlnstead  against 
Hicks  was  levied  upon  two  horses  and  a 
buggy,  the  property  of  the  latter.  A  bond  of 
Indemnity  was  required  by  the  sheriff  before 
selling  the  property,  which  was  executed  by 
the  appellants.    Thereupon  the  property  was 


sold.  This  suit  is  upon  that  bond  by  the 
execution  defendant,  who  claims  that  be 
was  a  housekeeper  of  this  commonwealth, 
with  a  family,  that  those  were  his  only  work 
beasts,  and  that  be  had  not  the  provision  for 
his  family  and  the  provender  for  his  exempt 
live  stock  allowed  by  law,  and  consequent- 
ly all  the  property  was  exempt  from  sale 
under  tbe  execution.  He  laid  bis  damages 
at  $525.  Tbe  case  was  submitted  to  tbe 
judge  without  a  Jury,  who,  uiwn  a  separate 
finding  of  tbe  law  and  facts,  adjudged  that 
the  live  stock  was  specifically  exempt;  that 
the  buggy  was  exempt  under  the  provision 
of  the  statute  allowing  other  personal  prop- 
erty in  lieu  of  exempt  provision  and  prov- 
ender not  on  band,  fixing  the  value  of  tbe 
exempt  articles  at  $300,  and  finding  the 
damages  to  be  $125.  The  latter  sum  was  ar- 
rived at  by  deducting  from  tbe  value  of  the 
use  of  the  live  stock  sold  tbe  reasonable  cost 
of  keeping  It  for  the  time  the  defendant  was 
deprived  of  it  by  Its  seizure  and  sale  under 
the  execution 

The  appellants  complain  of  tbe  trial 
court's  conclusion  of  law  and  fact,  as  fol- 
lows : 

First  That  the  petition  was  not  sufficient 
to  allow  a  recovery  for  the  animals.  It  is 
claimed  the  plaintiff  did  not  specifically 
state  that  they  were  his  only  work  beasts  at 
the  time  of  the  levy,  or  that  be  had  not 
then  other  personal  property  not  disclosed 
sufficient  to  have  made  up  the  deficit  in  his 
provision.  The  allegations  of  the  petition 
are  that  "the  said  two  horses  seized,  levied 
on,  and  sold  were  his  only  work  beasts,  and 
by  the  said  illegal  levy  and  sale  he  has  been 
deprived  of  tbe  use  and  services  of  said 
horses  from  the  7th  of  May,  1908,  the  date 
of  said  seizure,  whereby  he  has  been  dam- 
aged as  set  out,"  etc.  As  to  the  exempt  pro- 
visions and  provender,  the  allegation  Is: 
"That  he  did  not  have  sufficient  provisions, 
including  bread  stuff  and  animal  food,  to 
sustain  his  family  for  more  than  one  week, 
nor  did  he  have  sufficient  provender  suitable 
to  live  stock  to  sustain  his  live  stock  for 
more  than  one  week;  nor  did  he  have  any 
other  personal  property,  wages,  money,  or 
growing  crops  out  of  which  the  said  provi- 
sions or  provender  could  be  provided." 
These  allegations  are  sufficient,  but,  if  not, 
after  verdict  or  Judgment  in  plaintiff's  be- 
half, are  sufficient  to  sustain  tbe  Judgment. 
The  rule  is  pleadings  are  liberally  construed 
after  verdict  or  Judgment  to  sustain  the 
Judgment,  whereas  on  demurrer  and  before 
Judgment  they  are  strictly  construed  against 
the  pleader.  Any  formal  defect  in  plead- 
ings Is  deemed  cured  by  the  verdict  or  Judg- 
ment Hill  V.  Ragland,  Sheriff,  114  Ky.  209, 
70  S.  W.  634,  24  Ky.  Law  Rep.  1053 ;  Dune- 
kake  v.  Beyer,  79  S.  W.  209,  25  Ky.  Law  Rep. 
2002;  Asbland,  etc.,  R.  Co.  v.  Lee,  82  S.  W. 
868,    26    Ky.    Law    Rep.    700;    Harmon    v. 
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Thompson,  84  S.  W.  568,  27  Ky.  Law  Rep. 
186. 

Second.  It  Is  not  now  denied  that  Hicks 
was  a  bousekeeper,  entitled  to  the  exemp- 
tions claimed;  nor  that  the  property  was  of 
less  value  than  that  found  by  the  court. 
But  It  was  made  a  ground  for  the  motion 
for  new  trial  In  the  lower  court,  and  for  a 
reversal  here,  that  the  evidence  did  not  Jus- 
tify the  finding  of  the  court  of  the  fact  that 
the  execution  defendant  notified  the  sheriff 
before  the  sale,  or  before  the  execution  of 
the  bond  of  indemnity,  that  he  claimed  the 
property  as  exempt  The  statute  does  not 
impose  upon  a  debtor  that  duty.  True,  he 
may  expressly  or  by  his  conduct  waive  the 
exemption.  But,  unless  he  does  so,  it  Is 
not  perceived  by  what  authority  the  court 
could  impose  upon  him  a  condition  upon 
which  his  statutory  exemption  was  made 
to  depend  different  from  or  in  addition  to 
what  the  statute  had  imposed.'  The  courts 
have  taken  two  views  of  the  question  wheth- 
er the  debtor  must  claim  his  exemption  to 
be  entitled  to  it.  The  principal  difference 
arises  out  of  the  difference  in  the  phrase- 
ology of  the  statutes.  In  some  of  the  states 
the  condition  is  expressly  or  Impliedly  im- 
posed in  the  statute  creating  the  exemption 
that  the  debtor  must  claim  it  before  it  will 
be  allowed  to  him.  In  those  states  it  is 
held  he  must  claim  the  exemption  at  or  be- 
fore the  time  of  sale.  Freeman  on  Execu- 
tions, {  211.  But  In  others  the  exemption 
is  absolute,  and  the  defendant  need  not  ex- 
pressly claim  it  in  order  to  avail  himself  of 
his  statutory  right  Id.  {  212,  and  cases 
collected.  Our  statute  belongs  to  the  latter 
class.  In  the  early  history  of  the  statutes 
of  exemption  from  execution  the  decisions 
were  not  in  harmony  on  the  subject,  but 
modernly  the  question  seems  to  have  be- 
came settled  In  conformity  with  the  fore- 
going statement,  which  seems  to  us  to  be  in 
accord  with  the  spirit  and  reason  of  the  leg- 
islation. In  this  state  that  rule  was  applied 
in  Stlrman  v.  Smith,  10  Ky.  Law  Rep.  665, 
10  S.  W.  131. 

In  McGee  v.  Anderson,  1  B.  Mon.  187,  36 
Am.  Dec.  570,  It  was  held  that  the  execution 
defendant  would  be  put  to  his  election  to 
claim  one  of  three  or  more  horses  (where  on- 
ly two  were  exempt),  one  having  been  levied 
on  by  the  sheriff  under  execution.  This  case 
seems  to  be  the  same  in  principle  in  its  main 
aspect  as  the  case  relied  on  by  appellants, 
viz..  Commonwealth  for  the  benefit  of  Breef 
V.  Burnett,  44  S.  W.  966,  19  Ky.  Law  Rep. 
1836.  In  that  opinion,  in  discussing  an  In- 
struction properly  refused  (but  not  copied  in 
the  opinion),  the  court  observed:  "Instruc- 
tion No.  9  was  properly  refused  for  the  rea- 
son it  was  the  duty  of  the  appellant  on  or 
before  the  day  of  sale  to  make  known  to  the 
officer  or  plaintiff  In  the  execution  that  he 
(appellant)  did  not  have  on  hand  the  provi- 
sions allowed  by  law  to  himself  and  family, 
and  that  he  claimed  a  sufficiency  of  the  live 


stock  suitable  for  that  purpose  as  exempt 
from  levy  and  sale.  These  facts  being  pe- 
culiarly within  his  own  knowledge,  and  could 
not  have  been  known  to  the  officer  or  the 
plaintiff  in  the  execution,  it  was  his  duty  to 
make  that  fact  known,  if  it  was  a  fact,  in 
time  to  assert  any  claim."  The  above  guota- 
tion,  as  will  be  observed,  was  with  reference 
to  property  claimed  as  exempt  in  lieu  of  spe- 
cific exempt  property  not  on  hand.  Just  what 
instruction  No.  9  was  that  was  then  rejected 
we  do  not  now  know.  The  facts  shown  in 
the  opinion  were  that  the  execution  defend- 
ant probably  had  other  property  out  of  which 
he  might  have  claimed  his  exemption  in  lieu 
of  that  not  on  hand  in  specie.  In  such  in- 
stance the  execution  defendant  ought  not  to 
put  the  plaintiff  and  officer  to  the  hazard  of 
guessing  at  what  the  defendant  had  In  his 
larder.  Falling  to  apprise  them,  or  one  of 
them,  "When  he  had  opportunity  to  do  so, 
might  Justly  be  regarded  as  a  waiver  of  his 
right  to  claim  such  property.  That  opinion 
did  not  overrule  Stlrman  v.  Smith,  supra, 
and  did  not  advert  to  the  prevailing  rule  de- 
duced from  the  authorities  elsewhere.  Har- 
monizing it  with  McOee  v.  Anderson  and 
Stlrman  v.  Smith,  we  must  bold  that  It  was 
intended  to  apply  only  to  those  instances 
where  the  execution  defendant  was  put  up- 
on his  election,  and,  failing  to  elect,  would ' 
be  deemed  to  have  waived  tiis  right.  Appel- 
lee Hicks  practiced  this,  case  by  the  opinion 
In  Commonwealth,  etc.,  v.  Burnett,  supra. 
He  attempted  to  show  that  he  gave  the  sher- 
iff notice  of  his  claim  to  the  exemption.  He 
testified  that  he  lived  some  distance  from  the 
county  seat;  that  he  tiada  young  lady,  who 
was  operator  of  the  long-distance  telephone 
line  between  his  point  and  the  county  seat, 
to  call  up  the  sheriff  at  the  county  seat,  and 
notify  him  that  he  (Hicks)  claimed  the 
property  as  exempt,  and  advised  that  he 
protect  himself  by  a  bond  of  indemnity.  He 
further,  testified  that  he  did  not  personally 
use  the  telephone  because  he  was  slightly 
hard  of  hearing;  but  that  he  stood  by  and 
heard  the  operator  repeat  the  message  over 
the  telephone  to  the  sheriff.  The  sheriff  tes- 
tified that  he  remembered  having  been  called 
over  the  long-distance  telephone  on  the  sub- 
ject of  that  execution,  and  that  the  talking 
from  the  other  end  of  the  line  was  a  wom- 
an's voice; ,  that  he  did  not  remember  wbat 
was  said,  whether  a  lien  was  claimed  by 
some  one  or  whether  the  property  was  claim- 
ed as  exempt  He  at  first  testified  that  It 
was  the  latter,  but  on  cross-examination  re- 
tracted so  far  as  to  say  that  he  bad  not  suffi- 
cient recollection  on  that  point  to  state,  but 
was  rather  of  the  impression  that  it  was 
concerning  a  lien.  He  said  he  had  been 
called  but  once  on  the  subject  While  not 
conclusive,  this  evidence  persuades  the  mind 
that  the  conversation  related  by  the  plain- 
tiff was  had.  The  sheriff  corroborates  the 
plaintiff  as  to  the  fact  of  the  conversation, 
and  the  time  and  manner  of  it    There  was 
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no  testimony  to  the  contrary.  There  was  a 
mortgage  Hen  on  the  property,  but  it  was  not 
contended  that  the  llen^older  or  any  one 
other  than  Hicks  called  the  sheriff  to  notify 
bim  of  the  fact.  It  Is  a  reasonable  Infer- 
ence that  the  plaintiff,  even  If  he  mentioned 
the  mortgage,  also  mentioned  his  own  claim 
of  exemption.  The  circuit  Judge  believed 
his  testimony,  and  we  find  no  ground  for  re- 
jecting It 

Third.  The  general  rule  la  that  In  an  ac- 
tion of  trover  the  measure  of  damages  Is  the 
valne  of  the  property,  with  Interest  (In  the 
discretion  of  the  jury)  from  the  time  of  Its 
conversion  (Sanders  v.  Vance,  7  T.  B.  Mon. 
209,  18  Am.  Dec.  167),  while  In  actions  of 
detinue  the  criterion  is  the  value  of  the  use 
of  the  property,  plus  its  deterioration  and 
necessary  expense  In  recovering  it.  Excep- 
tional circumstances  under  proper  aver- 
ments admit  of  a  somewhat  different  criteri- 
on in  the  latter  cases.  Manning  v.  Grin- 
stead,  90  S.  W.  553,  28  Ky.  Law  Rep.  789; 
Schulte  V.  L.  &  N.  R.  R.,  108  S.  W.  941,  33 
Ky.  Law  Rep.  31.  Although'  this  is  an  ac- 
tion on  the  bond  of  indemnity,  it  is  properly 
classified  as  belonging  to  that  of  actions  of 
trover  at  the  common  law.  The  effect  of  the 
execution  of  the  t>ond  is,  if  the  surety  is 
good,  to  restrict  the  right  of  action  for  dam- 
ages for  the  conversion  of  the  property  un- 
der the  execution  to  an  action  on  the  l>ond. 
The  makers  of  the  bond  are  substituted  in 
liability  for  the  sheriff.  But  the  execution 
of  the  bond  does  not  prevent  the  debtor 
claiming  the  property  levied  on  as  exempt 
from  maintaining  an  action  against  the 
sheriff  who  has  levied  upon  It  or  the  pur- 
chaser to  recover  the  property  as  in  detinue. 
Bethel  T.  Van  Meter,  9  Ky.  Law  Rep.  331; 
Hoskins  ▼.  J.  M.  Robinson  Co.,  101  Ky.  667, 
42  S.  W.  113,  19  Ky.  Law  Rep.  877.  In 
neither  instance  is  the  character  of  the  ac- 
tion, whether  on  the  bond  or  against  the 
officer  or  the  purchaser  or  the  plaintiff  in 
the  execution,  different  from  the  common- 
law  actions  of  trover  and  detinue.  It  fol- 
lows that  the  measure  of  damages  allowed 
in  those  cases  from  ancient  times  and  con- 
sistently is  the  correct  measure  upon  the 
bond.  Sections  492,  493,  Sedgwick  on  Dam- 
ages; EYeeman  v.  Luckett,  2  J.  J.  Marsh. 
390;  Daniel  v.  Holland,  4  3.  J.  Marsh.  18; 
Justice  V.  Mendell,  14  B.  Mon.  12.  In  al- 
lowing a  recovery  of  $125  for  the  use  of  the 
horses,  and  in  addition  to  their  value,  the 
trial  court  erred  in  this  case.  But  the  court 
went  further,  and  adjudged  that  the  dam- 
ages of  $125  be  set  off  by  the  debt  of  $100, 
for  which  the  plaintiff  in  the  execution  had 
Judgment  against  the  defendant  (appellee). 
That,  too,  was  error.  MuUlken  v.  Winter, 
2  Duv.  256,  87  Am.  Dec.  495;  Collett  v. 
Jones,  7  B.  Mon.  580.  The  plaintiff  (appel- 
lee) should  have  had  Judgment  for  the  value 
of  the  exempt  property  and  interest,  but  no 


more.  The  result  of  the  Judgment  appealed 
from  is  not  substantially  different  from 
what  it  would  have  been  had  the  court  pur- 
sued the  correct  course  in  estimating  the 
damages. 

The  original  Judgment  of  appellant 
against  the  appellee  is  not  affected  by  the 
Judgment  appealed  from. 

Affirmed.  * 


BRONSTON'S  ADM'R  v.  LAKES. 
(Court  of  Appeals  of  Kentucky.    Oct.  27,  1909.) 

1.  Bills  and  Notes  (|  465*)  —  Actions — 
Pleading  —  Conbidebation— Nkcessitt  or 
Alleging. 

Act  1812  (Laws  1811-12,  p.  180.  c.  375), 
substantially  readopted  in  Rev.  St.  1852,  c.  22, 
}  2,  Gen.  St.  1873,  c.  22,  |  2,  and  in  Ky.  St 
1894,  i  471,  placing  all  writings  executed  with- 
out seal  for  the  payment  of  money,  etc.,  upon 
the  same  footing  with  sealed  writings  contain- 
ing like  stipulations,  abolished  the  common-law 
distinction  between  sealed  and  unsealed  instru- 
ments, so  that  every  written  promise  imports 
a  consideration,  and  hence  it  is  not  necessary  to 
allege  a  consideration  in  an  action  on  a  promis- 
sory note. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ${  1477-1479;  Dec.  Dig.  S 
466.*] 

2.  Bills  and  Notes  (J  489*)— Actions— Pboof 
—Consideration— Necebsitt. 

If,  in  an  action  a  note,  which  imports  a 
consideration,  the  pleader  unnecessarily  alleges 
a  consideration,  it  must  be  proved. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  I  1612 ;   Dec  Dig.  §  480. •] 

8.  Bills  and  Notes  (S  493»)— Actions— Bcb- 
DBN  OF  Proof- Want  of  Consideration. 
Where,  in  an  action  on  a  note,  the  consid- 
eration therefor  is  impeached  by  a  verified  an- 
swer, the  burden  of  proving  want  of  considera- 
tion Is  on  the  one  alleging  it 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  1662 ;    Dec  Dig.  S  403.*] 

Appeal  from  Circuit  Court,  Madison 
County. 

"TO  be  officially  reported." 

Action  by  Maria  Lakes  against  T.  C. 
Bronston's  administrator.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

J.  A.  Sullivan  and  S.  M.  Wallace,  for  ap- 
pellant   Smith  &  Smith,  for  appellee. 

CARROLL,  J.  The  appellee,  Maria  Lakes, 
Instituted  this  action  against  the  adminis- 
trator of  Bronston,  alleging  that  Bronston 
"on  the  5th  day  of  May,  1892,  executed  and 
delivered  to  her  his  promissory  note,  by 
which  he  promised  to  pay  her  on  the  2d  day 
of  August  1892,  the  sum  of  $1,000,  with  in- 
terest at  the  rate  of  7  per  cent  per  annum 
from  date  until  paid,  that  no  part  of  said 
debt  or  Interest  bad  been  paid,  and  that  the 
same  was  due  and  owing  to  her."  She  filed 
with  and  as  a  part  of  her  petition  the  note, 
reading:  "On  the  2d  day  of  August  next  i 
promise  to  pay  Maria  Lakes  one  thousand 
dollars  wltb  interest  at  the  rate  of  seven 
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per  cent  per  annum  from  this  date  xmtU 
paid,  for  value  receiyed.  May  6, 1882.  T.  O. 
Bronston." 

The  only  question  .presented  by  tlie  recoid 
Is  whetber  or  not  a  general  demnrrer  filed 
by  Bronston's  administrator  sbould'  bave 
been  sustained.  In  support  of  tbe  proposi- 
tion tbat  tbe  demurrer  should  bave  been 
sustained,  counsel  for  appellant  insist  tbat 
tbe  petition  was  fatally  defective  because  Ic 
failed  to  aver  the  consideration  for  tbe  exe- 
cution of  tbe  note.  Tbe  argument  of  coun- 
sel is:  "That  at  the  common  law,  and  in 
tbe  absence  of  a  statute  to  tbe  contrary, 
every  contract,  except  contracts  under  seal, 
which  by  law  dispenses  with  tbe  necessity 
of  a  consideration,  and  negotiable  instru- 
ments wblcb  under  tbe  law  merchant  are 
presumed  to  bave  been  given  for  a  considera- 
tion, requires  a  consideration  to  support  it; 
and  as  a  necessary  corollary  thereto,  it  is 
Incumbent  upon  tbe  pleader,  in  declaring  up- 
on such  a  contract,  to  Iwth  aver  and  prove  a 
consideration  for  it"  And  tbat  unless  sec- 
tion 471,  Ky.  St  (Russell's  St  I  1787),  chan- 
ges the  rule,  the  lower  court  was  in  error 
in  overruling  a  demurrer  to  the  petition. 
The  statute  referred  to  reads:  "A  seal  or 
scroll  shall  In  no  case  be  necessary  to  give 
effect  to  a  deed  or  other  writing.  All  un- 
sealed writings  shall  stand  upon  the  same 
footing  with  sealed  writings,  having  the 
same  force  and  eftect  and  upon  which  the 
same  actions  may  be  founded.  But  this  sec- 
tion shall  not  apply  to,  nor  shall  It  alter,  any 
law  requiring  the  state  or  county  seal,  or 
tbe  seal  of  a  court  corporation,  or  notary, 
to  any  writing."  Counsel  correctly  state 
tbe  common-law  rule;  and,  if  It  controlled 
tlie  practice  in  cases  like  tills,  tbe  argument 
that  tbe  petition  in  falling  to  aver  a  con- 
sideration did  not  state  a  cause  of  action 
would  be  well  taken.  At  the  common  law 
there  was  a  marked  difference  in  the  effect 
given  to  a  sealed  and  an  unsealed  instru- 
ment of  writing.  In  the  case  of  deeds  and 
other  writings  of  like  import  the  seal  was 
as  necessary  as  the  signature  to  make  it  a 
valid  and  enforceable  instrument  Indeed 
at  conmion  law  contracts  were  classed  as 
simple  or  sealed  contacts.  All  contracts, 
_  whether  verbal  or  reduced  to  writing,  but  not 
'  under  seal,  were  simple  contracts,  and  writ- 
ten contracts  under  seal  were  spoken  of  as 
sealed  contracts.  A  contract  although  In 
writing,  unless  a  seal  was  attached,  was 
treated  as  a  parol  contract  and  it  was  nec- 
essary in  declaring  on  it  to  set  out  tbe  con- 
sideration, and  also  to  prove  it  Interesting 
information  concerning  tbe  origin,  use,  and 
necessity  for  seals  upon  deeds  and  written 
CMktracts,  and  tbe  difference  between  seal- 
ed and  unsealed  Instruments,  can  be  found 
In  Blackstone's  Commentaries,  book  2,  p.  303; 
Chitty's  Pleadings,  vol.  1,  p.  299;  Chitty  on 
Contracts,  vol.  1,  p.  6. 

In  this  state,  prior  to  tbe  act  of  1812 
(Laws  1811-12,  p.  180,  c.  375),  the  distinction 


between  sealed  and  unsealed  instruments  of 
writing  was  recognized  by  our  court  and  it 
was  held  in  a  number  at  cases  to  l>e  nece»- 
sary.  In  declaring  upon  what  might  be  term- 
ed a  simple  contract — ^tbat  is,  a  verbal  con- 
tract or  a  contract  in  writing  but  not  sealed 
— ^to  aver  tlie  consideraticm  for  its  execati<Ni. 
Thus  in  Letcher  v.  Taylor,  2  Bibb,  585,  a 
common-law  action  of  debt  was  brought  upon 
an  agreement  In  writing,  but  without  a  seal. 
Tbe  declaration  contained  no  averment  of 
the  consideration  upon  which  the  agreement 
was  made.  In  ruling  that  the  general  demur- 
rer interposed  should  have  been  sustained, 
the  court  said:  "Tbe  objection  to  the  decla- 
ration for  want  of  an  averment  of  tbe  con- 
sideration of  the  agreement  is  fataL  In  a 
case  founded  upon  a  deed,  or  a  mercantile 
Instrument  as  the  law  In  such  a  case  im- 
plies a  consideration,  none  is  necessary  t» 
be  stated  in  the  declaration;  but  in  all  oth- 
er cases  the  consideration,  not  l>etng  implied, 
must  l>e  averred."  To  the  same  effect  is 
Hart  V.  Coram,  3  Bibb,  26;  Beauchamp  v. 
Bosworth,  3  Bibb,  116;  Jackson  v.  Berry,  S 
Bibb,  85.  But  In  1812  the  L^islatur«  en- 
acted: "That  all  writings  hereafter  execut- 
ed, without  a  seal  or  seals,  stipulating  for 
the  payment  of  money  or  property,  or  for  tlie 
performance  of  any  act  or  acts,  duty  or  du- 
ties, shall  be  placed  upon  the  same  footing 
with  sealed  writings,  containing  the  like  stip- 
ulations ;  receiving  tbe  same  consideration  In 
all  courts  of  Justice;  and  to  all  intents  and 
purposes  baving  tlie  same  force  and  effect 
and  upon  wliich  tbe  same  species  of  actions 
may  be  founded,  as  if  sealed."  This  act 
was  in  substance  readopted  in  1852  as  a 
part  of  tbe  Revised  Statutes,  and  may  t>e 
found  in  chapter  22,  t  2,  was  agabi  re-enact- 
ed in  the  adoption  of  tbe  Oeneral  Statutes 
of  1873,  c.  22,  S  2,  and  readopted  in  section 
471,  as  a  part  of  tbe  Kentucky  Statutes,  in 
1894.  So  tbat  since  1812  there  has  been 
in  effect  no  distinction  between  sealed  and 
unsealed  Instruments  of  writing.  A  writing 
without  a  seal  stands  on  tbe  same  footing  as 
a  writing  with  a  seal.  The  purpose  and 
effect  of  the  act  of  1812,  as  well  as  the 
subsequent  legislation  upon  the  same  sub- 
ject was  to  abolish  In  every  particular,  botb 
as  to  substance  and  procedure,  tbe  common- 
law  distinction  between  sealed  and  unseal- 
ed instraments.  Since  the  enactment  of 
this  legislation,  every  writing  signed  and  de- 
livered, whereby  the  obligor  unconditionally 
promises  to  do  a  specified  thing,  imports  a 
sufficient  consideration,  and  it  is  not  neces- 
sary in  declaring  on  it  to  aver  that  it  was 
executed  for  a  consideration,  or  to  prove 
that  there  was  any  consideration  for  its 
execution,  unless  tbe  consideration  is  denied. 
But,  if  in  declaring  on  a  writing  tbat  im- 
ports a  consideration,  thereby  dispensing 
with  ttie  averment  that  it  was  executed  for 
a  consideration,  the  pleader  unnecessarily 
sets  out  the  consideration,  he  must  prove  it 
Steadman  v.  Guthrie,  4  Met&  147;  U  &  N. 
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by  section  472  of  the  Kentucky  Statutes. 
But  when  so  denied,  the  burden  of  proving 
the  want  of  consideration  is  placed  on  the 
person  relying  on  this  plea  to  defeat  the 
action.  Andrews  v.  Hayden,  88  Ky.  455,  10 
Ky.  Law  Rep.  1040,  11  S.  W.  428;  Trtistees  v. 
Fleming,  10  Bush.  234;  Brann  y.  Brans,  44  S. 
W.  424, 19  Ky.  Law  Rep.  1814;  Kelsewetter  v. 
Kress,  68  S.  W.  633,  24  Ky.  Law  Rep.  405. 

The  court  properly  overruled  the  demurrer, 
and  the  Judgment  is  afiSrmed. 


STORY  V.  LITTLE  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  20,  1909.) 

1.  Highways   (S   29*)  —  Petition   to   Open 
ro  a  d— sufficienct. 

Ky.  St.  1909.  i  4288  (Russell's  St.  f  5420), 
provides  that  applications  for  opening  roads  shall 
be  allowed  only  for  the  convenience  of  traveling 
to  the  county  courthouse,  to  a  public  warehouse, 
an  established  town,  etc.  Section  4289  provides 
that  applications  to  have  a  new  road  opened 
shall  be  to  the  county  court  signed  by  at  least 
five  landowners  of  the  county,  etc.  Held,  that  a 
petition  which  is  otherwise  sufficient  need  not 
state  that  the  proposed  road  was  required  to 
enable  the  petitioners  to  travel  to  one  of  the 
places  named  in  section  4288. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  47-59 ;   Dec.  Dig.  {  29.*] 

2.  HiOHWATs  (J  29*)  — Establishment— IN- 

SUFFICIENOT   OF   PETITION— DemDRBEB. 

Were  it  necessary  that  the  petition  should 
state  that  the  proposed  road  was  required  to 
enable  the  petitioners  to  travel  to  one  of  the 
places  named  in  'section  4288,  Ky.  St.  1909  (Rus- 
sell's St.  S  5420),  the  defect  m  failing  to  so 
state  shonld  have  been  taken  advantage  of  by 
demurrer. 

[Ed.    Note. — For  other  cases,  see   Highways, 
Dec.  Dig.  {  29.*] 

3.  Highways  (|  58*)— Opening— StTFFiciENOT 
OF  Petition- Review. 

The  failure  of  a  petition  for  a  new  road 
to  state  that  it  was  necessary  to  provide  access 
to  any  of  the  places,  to  reach  which  a  public 
road  may  be  established  under  section  4288,  Ky. 
St.  1909  (Russell's  St.  i  5420),  is  immaterial 
on  appeal  from  a  judgment  establishing  the  road, 
where  the  report  of  the  commissioners  shows  its 
necessity  in  order  to  reach  several  of  the  places 
mentioned  in  the  statute,  as  the  necessity  for  the 
road  will  be  determined  from  the  entire  record. 

[EJd.    Note.— For  other  cases,   see   Highways, 
Dec.  Dig.  i  58.*] 

4.  Highways  (J  41*)-^OPENiNa— Commission- 
em's  Repobt — Amendment— Statutes. 

While  road  commissioners  could  not  amend 
their  reports  under  the  "General  Statutes"  un- 
der the  Kentucky  Statutes  now  in  force,  road 
commissioners  may  amend  their  report. 

[Eld.    Note. — For  other  cases,  see   Highways, 
Dec.  Dig.  S  41.*] 

5.  Highways  (S  28*)— PETrriON  fob  Roai>— 
Death   op  Petitioner. 

Where  one  of  six  landowners,  who  had  sign- 
ed a  x>etition  for  opening  a  road,  died,  it  was  not 
error  for  the  circuit  court  to  refuse  to  enter  an 


owners. 

[Ed.   Note.— For  other  cases,   see   Highways, 
Dec.  Dig.   S   28.*] 

6.  Highways  ($  41*)— Road  Coumissioneb's 
Report. 

The  report  of  road  commissioners  was  writ- 
ten in  the  office  of  the  attorneys  of  the  petition- 
ers. One  of  the  attorneys,  at  the  request  of  the 
commissioners,  calculated  and  arrived  at  the 
quantity  of  land  that  would  be  taken  from  each 
landowner  for  the  proposed  road.  It  is  not 
claimed  nor  shown  that  the  calculations  were 
in  any  respect  incorrect.  The  correctness  of  the 
report  was  testified  to  by  the  commissioners  and 
approved  by  two  juries  which  had  viewed  the 
entire  route  of  the  new  road  and  lands  over 
which  it  ran.  Beld  that,  in  the  absence  of  al- 
legations and  proof  of  fraud  or  undue  influence 
on  the  part  of  the  attorney  as  to  the  preparation 
of  the  report,  the  fact  that  the  commissioners 
received  the  assistance  of  the  attorney  in  the 
preparation  of  their  report  would  not  invalidate 
ft. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  {  41.*] 

7.  Highways  (S  39*)— Road  CJouuissioneb'b 
Report. 

Road  commissioners  took  luncheon  with 
two  of  the  petitioners  for  a  new  road  during 
their  work  of  viewing  the  route  of  the  proposed 
road.  It  does  not  api>ear  that  they  were  im- 
properly influenced  by  the  hospitality  of  the 
petitioners,  nor  was  ft  shown  that  they  were 
talked  to  on  the  subject  of  the  road.  Held,  that 
it  was  not  error  to  refuse  to  quash  the  report 
because  of  this,  in  the  absence  oi  testimony  tend- 
ing to  show  any  improper  conduct  or  conversa- 
tion upon  the  part  of  the  petitioners. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  {    39.*] 

8.  Highways  (J  34*)— Establishment— Coh- 
missioners'  Report. 

It  is  not  ground  for  dismissal  of  a  petition 
for  a  public  road  that  neither  the  petition  nor 
the  commissioners'  report  gives  the  width  of 
the  proposed  road.  The  statute  prescribing  the 
commissioner's  duties  does  not  require  their  re- 
port to  state  the  width,  where  the  report  which, 
with  the  petition,  follows  the  statute,  fixes  the 
beginning  and  end  of  the  road  and  the  course 
and  distances  thereof,  and  where  the  order  es- 
tablishing the  road  fixes  the  width  thereof  at 
30  feet,  and  makes  the  line  of  the  survey  the 
center  thereof. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Dec,  Dig.  I  34.*] 

9.  Highwats    a    107*)  —  Establishment — 

St^tittfs. 

The  Legislature,  after  having  already  pass- 
ed a  law  providing  for  the  opening  of  all  public 
roads  (Ky.  St.  1909,  §  4289  [Russell's  St.  | 
5421]).  later  enacted  the  free  turnpike  statute 
(Ky.  St.  1909,  c.  ]29,  art  6  [Russell's  St.  | 
5402-5513]),  which  provided  that  all  turnpikes 
thereafter  constructed  should  be  public  roads. 
Section  4748b,  subd.  5,  provided  that  the  fiscal 
court  could  acquire  turnpike  roads  by  gift,  lease, 
or  purchase,  and  provided  for  the  construction 
of  turnpikes  when  the  public  good  demanded  it, 
and  subdivision  6  declares  all  turnpikes  so  ac- 
quired or  constructed  to  be  public  roads  to  be 
maintained  by  the  fiscal  court  Held,  that  the 
failure  of  the  Legislature  to  provide  a  manner 
for  opening  turnpikes  as  distinguished  from 
other  public  roads   shows   conclusively   that  it 
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considered  the  earlier  law  for  the  opening  of 
public  roads  ample  for  the  purpose,  and  pro- 
ceeding to  open  either  a  public  road  or  a  turn- 
pike may  be  had  under  the  earlier  statute. 

[Bd.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  J  107.»J 
lOi  HiOHWATB  (i  68*)  — Opkniwo  — Pbooebd- 

IHOB— RKVIKW— COUKT    OF    APPKAIA— SCOPK. 

Under  the  direct  proyisions  of  Ky.  St.  1909, 
i  430S  (Russell's  St  fMSSj,  relating  to  appeals 
in  proceedings  to  open  highways,  the  Court  of 
Appeals  have  jurisdiction  only  of  matter*  of 
law  arising  on  the  record. 

[Bid.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  i  58.*] 

11.  Highways  (8  61*)  —  Oobtb— Appeai^— Rk- 

rnsAL  TO  Accept  Dauaoes. 

Where  a  party  refused  to  accept  damages 
allowed  him  by  the  report  of  road  commission- 
ers, and  failed  to  recover  as  much  either  in 
the  county  or  circuit  court,  he  was  not  entitled 
to  his  costs. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  S  219;   Dec.  Dig.  S  61.*] 

Appeal  from  Clrcuii  Court,  Fleming 
County. 

"To  be  oflBclally  reported." 

Action  by  Jasper  Story  against  R.  B.  Lit- 
tle and  otliers.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

J.  H.  Powers  and  R.  J.  Babbitt,  for  appel- 
lant Jno.  P.  McCartney  and  B.  F.  Gran- 
nis,  for  appellees. 

SETTLE,  J.  Appellees,  following  the  giv- 
ing of  the'  required  statutory  notice,  tiled  In 
the  Fleming  county  court  a  petition  to  ob- 
tain the  opening  of  a  public  road  through 
their  own  lands  and  those  of  appellant  and 
others.  Commissioners  appointed  by  the 
court  viewed  the  route  of  the  proposed  new 
road  and  duly  assessed  the  damages  that 
would  result  from  Its  establishment  to  the 
persons  over  whose  lands  it  would  run,  and 
thereafter  made  a  report  to  the  court  show- 
ing i>erformance  of  the  duties  required  of 
them.  Later  an  amended  report  was  filed 
by  them  for  the  purpose  of  supplying  certain 
omissions  in  the  first  report.  The  appellant, 
Jasper  Story,  being  opposed  to  the  opening 
of  the  road,  filed  numerous  exceptions  to  the 
report  of  the  commissioners.  The  issues  of 
fact  raised  by  the  exceptions  were  tried  in 
the  county  court  by  a  Jury  resulting  in  a 
verdict  sustaining  the  report,  and  the  court 
thereupon ,  entered  judgment  overruling  the 
exceptions,  confirming  the  report,  and  estab- 
lishing the  road.  Appellant,  being  dissatis- 
fied with  the  judgment,  prosecuted  an  appeal 
to  the  Fleming  circuit  court,  and,  the  trial 
in  that  court  having  likewise  resulted  In  a 
verdict  in  favor  of  appellees,  appellant  by 
the  present  appeal  seeks  a  reversal  of  the 
judgment  of  the  circuit  court. 

We  win  endeavor  to  pass  upon  such  of  ap- 
pellant's exceptions  to  the  report  of  the 
proceedings  as  we  regard  material.  His  first 
objection  is  that  the  petition  does  not  state 


the  proposed  new  road  is  necessary  for  the 
convenience  of  the  petitioners  or  others  trav- 
eling to  one  of  the  several  places  mentioned 
"in  section  4888,  Ky.  St  (Russell's  St  {  5420). 
Section  4289,  Ky.  St,  provides:  "Applica- 
tions to  have  a  new  road  opened  or  a  former 
one  changed  or  discontinued,  or  to  have  the 
privilege  of  erecting  gates  across  any  sucli 
road,  shall  be  by  petition  to  the  county  court 
signed  by  at  least  five  land  owners  of  the 
county,  which  petition  shall  set  forth,  in 
writing,  a  description  of  the  road,  and  what 
part  thereof  is  to  be  altered  or  vacated.  If 
for  a  new  road,  the  names  of  the  owners  and 
tenants  of  lands,  if  known,  and  if  not  known 
It  shall  be  so  stated,  over  which  the  road  is 
to  pass,  the  points  at  or  near  which  it  is  to 
commence,  its  general  course,  and  the  place 
at  or  near  which  it  Is  to  terminate,  and  if 
to  erect  gates  the  place  proposed  for  that 
purpose."  A  reading  of  the  petition  will 
show  that  it  contains  the  signatures  of  five 
lando^vners  of  Fleming  county,  and  sets  forth 
every  fact  required  by  the  section,  supra,  to 
be  therein  stated.  This  we  think  was  suf- 
ficient, but  if  we  were  of  opinion  that  the 
petition  should  have  stated  that  the  proposed 
road  was  required  to  enable  the  petitioners 
to  travel  to  one  of  the  places  named  in  sec- 
tion 4288,  and  that  the  omission  to  state  that 
fact  in  the  petition  made  it  defective,  we 
should  hold  that  the  defect  was  one  that  ap- 
pellant should  have  taken  advantage  of  by 
demurrer.  The  report  of  the  commissioners 
shows  that  the  road  will  be  necessary  to  en- 
able the  petitioners  and  others  to  reach  sev- 
eral of  the  places  to  which  it  is  permissible 
under  section  4288  to  open  a  public  road. 
and.  In  addition,  the  fact  ia°  abundantly  es- 
tablished by  the  evidence  appearing  in  the 
record.  The  question  of  whether  the  open- 
ing of  a  proposed  road  is  or  not  necessary 
is  to  be  determined  by  the  court  from  the 
record  as  a  whole. 

Appellant  complains  that  the  county  court 
Improperly  allowed  the  commissioners  to 
amend  their  report  aud,  in  support  of  tbls 
contention,  bis  counsel  cites  the  case  of 
Mitchell  V.  Bond,  11  Bush,  614.  That  case 
was  decided  when  the  "General  Statutes" 
were  In  force,  the  provisions  of  which,  witli 
respect  to  the  road  law,  were  in  many  re- 
spects unlike  those  of  the  present  law  on  the 
same  subject  contained  in  the  Kentucky 
Statutes.  Ford  v.  Collins,  108  Ky.  653,  56 
S.  W.  993,  22  Ky.  Law  Rep.  251 ;  L.  &  N.  R. 
R.  Co.  V.  Gerard  (Ky.)  112  S.  W.  915.  Under 
the  present  law  this  court  has  recognized  the 
right  of  road  commissioners  to  amend  their 
report  and  approved  it  as  correct  practice. 
Chamberlain  v.  HIgnlte,  97  S.  W.  396,  30 
Ky.  Law  Rep.  85. 

We  find  no  force  in  appellant's  complaint 
that  the  circuit  court  after  the  death  of  Al- 
len Boyse,  one  of  the  petitioners,  failed  to 
enter  an  order  of  revivor,  and  refused  him 
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(appellant)  a  continuance  of  the  case  for  that 
purpose.  TTie  name  of  Boyse  was  one  of  six 
landowners  appearing  to  the  petition,  and, 
as  after  his  death  there  were  still  five  land- 
owners concurring  in  the  application  for  the 
new  road  whose  names  remained  to  the  pe- 
tition, an  order  of  revivor  was  unnecessary 
following  the  death  of  Boyse. 

We  do  not  think  the  county  or  circuit 
court  erred  In  refusing  to  quash  the  commls- 
Bloners'  report  on  appellant's  motion  because 
It  was  written  in  the  office  of  appellees'  at- 
torneys. It  does  not  clearly  appear  from  the 
evidence  by  whom  the  report  was  written, 
bnt  does  appear  that  one  of  appellees'  attor- 
neys at  the  request  of  the  commissioners  cal- 
culated and  arrived  at  the  quantity  of  land 
that  would  be  taken  from  each  landowner 
for  the  proposed  road.  It  Is  not,  however, 
claimed  nor  did  the  evidence  show,  that  the 
calculations  of  the  attorney  were  In  any  re- 
spect Incorrect,  and  if,  as  there  was  some 
evidence  to  prove,  it  be  conceded  that  the 
report  of  the  commissioners  was  typewritten 
In  the  office  and  presence  of  the  attorney 
and  by  his  stenographer  in  the  presence  of 
the  commissioners,  that  fact  shtfuld  not  be 
held  to  Invalidate  the  report,  as  it  is  not 
denied  it  was  written  by  their  direction  or 
In  conformity  to  their  views,  even  though 
they  may  have  received  the  assistance  ot  the 
attorney  in  Its  preparation.  Neither  fraud 
nor  ondae  influence  on  the  part  of  the  attor- 
ney with  reference  to  the  preparation  of  the 
report  was  alleged  or  proved,  and  its  correct- 
ness was  testified  to  by  the  commissioners 
and  approved  by  two  Juries,  one  on  the  trial 
In  the  county  and  the  other  in  the  circuit 
court,  who  were  permitted  to  view  the  entire 
route  of  the  new  road  and  the  lands  over 
which  It  ran  before  returning  their  verdicts. 

Another  of  appellant's  complaints  is  that 
the  county  and  circuit  courts  refused  to 
qunsh  the  report  "because  of  the  fact  that 
the  commissioners  took  luncheon  with  two 
of  the  petitioners  during  their  work  of  view- 
ing the  route  of  the  proiMsed  road.  This 
ruling  of  the  court  was  not  error.  It  does 
not  appear  from  the  evidrace  that  the  com- 
missioners were  improperly  influenced  by 
the  hospitality  of  the  petitioners,  nor  was  It 
shown  that  they  were  talked  to  by  the  lat- 
ter on  the  subject' of  the  road  while  partak- 
ing of  their  hospitality.  The  commissioners 
were  some  distance  from  their  own  homes, 
and  not  convenient  to  a  hotel.  Under  the 
circumstances,  and  In  the  absence  of  testi- 
mony tending  to  show  any  Improper  conduct 
or  conversation  on  the  part  of  their  hosts,  we 
are  unwUHng  to  Impugn  the  Intelligence  or 
condemn  the  work  of  the  commissioners  by 
assnmlng  that  they  were  inSuenced  by  the 
meal  furnished  them  to  make  a  report  more 
favorable  to  the  petitioners  than  was  au- 
thorized by  the  law  and  facts. 

Appellant  further  contends  that  the  peti- 
tion should  have  been  dismissed  because 
neither  the  petitl<Mi  nor  the  report  of  the 
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commissioners  Indicates  the  width  of  the 
proposed  road.  The  report  of  the  commis- 
sioners, like  the  petition,  follows  the  stat- 
ute. The  report  states  the  points  of  begin- 
ning and  ending  of  the  road  to  be  opened, 
as  well  as  the  courses  and  distances  there- 
of; and  also  the  names  of  the  owners  over 
whose  lands  it  will  run.  It  does  not.  It  is 
true,  give  the  width  of  the  road,  nor  does 
the  statute  defining  the  duties  of  the  com- 
missioners seem  to  require  that  their  re- 
port shall  indicate  the  width  of  the  road. 
We  find,  however,  that  the  width  of  the 
road,  30  feet,  Is  fixed  by  the  order  estab- 
lishing it,  which  also  makes  the  line  of 
survey  the  center.  This  we  think  suffi- 
cient In  the  case  of  Tingle  v.  Tingle,  12 
Bush,  160,  the  report  of  the  viewers  was  ex- 
cepted to  because  It  failed  to  give  the  metes 
and  bounds  of  the  road  to  be  opened.  In 
overruling  the  exception  the  court  said: 
"It  was  also  objected  that  the  report  was 
defective  because  it  did  not  give  the  metes 
and  bounds  of  the  proposed  change.  The 
courses  and  distances  are  given,  and  the 
width  of  the  road  is  fixed  by  the  order  es- 
tablishing the  alteration;  but  neither  that 
order  nor  the  report  Indicates  on  which 
side  of  the  single  line  run  and  reported  as 
the  route  the  road  Is  located;  and  the  ques- 
tion arises.  Is  the  running  of  a  single  line  on 
the  proposed  route  a  substantial  compliance 
with  the  statute  which  requires  the  report 
to  describe  the  route  laid  out  and  reported 
by  metes  and  bounds  and  by  general  courses 
and  distances?  •  •  •  we  are  not  aware 
of  any  case  in  which  a  report  of  viewers  has 
been  held  insufficient  because  the  road  was 
not  bounded  by  two  parallel  lines  on  the 
opposite  sides  of  the  road,  including  It  with- 
in those  external  lines,  but  upon  a  careful 
examination  of  the  reported  cases  we  ere 
satisfied  that  it  has  heretofore  been  deemed 
a  sufficient  meeting  and  bounding  of  n  pro- 
posed road  to  fix  with  certainty  and  distinct- 
ness the  points  of  beginning,  of  termination, 
and  the  location  of  the  road  from  one  to  the 
other  of  those  points  by  a  survey  and  fixing 
the  width  of  the  road  making  the  line  of 
survey  the  center  thereof."  According  to 
the  testimony  of  the  commissioners,  the 
land  of  the  appellant  taken  for  the  road  is 
30  feet  In  width,  and  he  was  allowed  by  the 
report  for  the  quantity  appropriated  at  the 
rate  of  $40  per  acre.  ■ 

Appellant  Insists  that,  though  the  peti- 
tion in  this  case  seeks  the  establishment  of 
a  public  road,  it  is  the  purpose  of  the  appel- 
lees and  the  county  court  to  convert  it  Into 
a  turnpike,  which,  it  is  claimed,  cannot  le- 
gally be  done  without  a  proceeding  to  con- 
demn the  right  of  way  as  and  for  a  turn- 
pike. We  regard  this  contention  unsound. 
The  present  road  law  was  in  force  when  the 
Legislature  on  March  18,  1896,  passed  the 
free  turnpike  statute.  Article  6,  c.  129,  Ky. 
St  (Russell's  St  IS  5492-S513).  By  a  vote 
under  the  latter  law  Fleming  county  made 
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all  turnpikes  In  the  county  free.  Therefore 
all  new  plkea  constructed  are  to  be  such 
roads  as  the  statute  declares  them  to  be. 
Subsection  5,  f  4748b,  provides  that  the  fis- 
cal court  may  acquire  all  turnpike  or  gravel 
roads  by  gift,  lease,  or  purchase,  and  also 
provides  for  the  construction  of  turnpikes 
or  gravel  roads  when  the  public  good  de- 
manded it  Subsection  6  declares:  "All 
turnpikes  and  gravel  roads  thus  acquired 
or  constructed  shall  become  public  roads 
and  shall  be  maintained  by  the  fiscal  court" 
We  qidte  agree  with  counsel  for  appellees 
that  the  Legislature,  having  already  enacted 
a  statute  providing  the  manner  of  opening 
all  public  roads,  and  later  enacting  that  all 
turnpikes  hereafter  constructed  shall  be  pub- 
lic roads  and  maintained  by  the  fiscal  court 
as  such,  declined  to  confuse  the  public  mind 
and  Incumber  the  statute  with  any  re-enact- 
ment of  a  provision  for  the  manner  of  open- 
ing turnpikes  as  distinguished  from  other 
public  roads,  and  the  fact  that  such  provi- 
sion is  omitted  from  the  free  turnpike  stat- 
ute is  conclusive  that  the  legislature  re- 
garded the  public  road  statute  ample  for  the 
purpose.  As  the  converting  of  the  road  In 
controversy  Into  a  turnpike  cannot  increase 
or  lessen  appellant's  damages  or  put  him 
to  any  additional  cost  and  will  give  him  a 
far  better  road  through  his  premises  than 
a  dirt  road,  we  are  unable  to  see  any  good 
reason  for  his  opposition  to  the  change. 

Several  of  appellant's  exceptions  based 
upon  alleged  InsufSciency  of  the  evidence 
we  deem  it  imnecessary  to  consider,  fur- 
ther than  to  say  that  the  two  juries  regard- 
ed 4t  sufficient  to  sustain  the  report  of  the 
commissioners  and  upon  it  and  their  own 
inspection  of  the  route  of  the  proposed  road 
baaed  their  verdicts.  We  have  to  do  only 
with  questions  of  law  arising  on  the  record, 
for  section  4303,  Ky.  St  (Russell's  St  S 
6435),  provides:  "In  all  such  cases  the  party 
aggrieved  may  prosecute  an  appeal  within 
60  days  by  executing  bond  as  required  in 
other  cases  to  the  circuit  court  of  the  coun- 
ty, and  the  appeal  shall  be  tried  de  novo, 
and  from  the  decision  of  the  circuit  court 
either  party  may  prosecute  an  appeal  in  the 
Court  of  Appeals,  and  the  latter  court  shall 
have  Jurisdiction  only  of  matters  of  law 
arising  on  the  record  of  such  cases." 

Finally,  appellant  complains  that  the  cir- 
cuit court  gave  appellees  judgment  against 
him  for  costs.  This  was  not  error.  Appel- 
lant having  refused  to  accept  the  damages 
allowed  him  by  the  report  of  the  commis- 
sioners, and  having  failed  to  recover  as 
much  either  in  the  county  or  circuit  court 
be  was  not  entitled  to  his  costs  and  the  cir- 
cuit court  properly  so  adjudged.  As  on  the 
whole  case  the  necessity  for  the  road  and 
its  convenience  to  the  traveling  public  seem 
to  have  been  sufficiently  established,  and  it 
is  fairly  apparent  that  the  proceedings  show 


a  substantial  compliance  with  the  require- 
ments of  the  statutes  as  to  the  opening  of 
public  roads,  no  reason  is  perceived  for  dis- 
turbing the  Judgment 
Wherefore  it  is  afiirmed. 


DUQUESNE  DISTRIBUTING  CO.  T. 

GREENBAUM  et  aL 

(Court  of  Appeals  of  Kentucky.    Oct  29,  I909.> 

1.  I/iBEL  AND  Slander  (j  77*)  —  Actions  — 
Pabties. 

Slander  can  only  be  committed  by  an  in- 
dividual, and  two  or  more  persons  cannot  jointly 
Utter  the  game  words,  but  each  speaks  for  him- 
self, and  is  liable  for  his  own  tankage,  and 
two  or  more  persons  cannot  be  jointly  sued. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §  171 ;   Dec.  Dig.  f  77.»] 

2.  Pabtnekship  (I  169*)  —  Liabiutt  yoa 
Torts— Slander. 

Though  partners  are  not  Jointly  liable,  and 
cannot  be  sued  as  a  firm  for  slanderous  words 
spoken  bjr  one  of  them  unless  by  the  direction 
or  authority  or  approval  of  the  others,  they  are 
liable  as  a  nnn  for  slander  committed  by  a  serv- 
ant whom  they  have  directed  or  authorlEed  to 
speak  the  words  for  them,  or  where,  with  knowl- 
edge of  what  their  servant  has  done,  they  rat- 
ify it 

[Ed.  Note.-7For  other  cases,  see  Partnership, 
Cent  Dig.  i  303^;    Dec.  Dig.  {  169.»] 

8.  Pabtnebship  (8  169*)- Natube  ov  Past- 

NERSHIF. 

A  partnershij)  is,  like  a  corporation,  a 
legal  entity,  except  in  a  more  limited  sense,  and 
a  firm,  like  a  corporation,  may  have  agents,  and 
may  be  liable  for  their  acts  of  commission  and 
omission  in  all  cases  where  a  corporation  would 
be  liable. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  !  303% ;   Dec  Dig.  i  169.»] 

4.  Pabtnebship  (|  100*)  —  Cobpobations  (| 
423*)— Torts  of  Agent— LiABiLiTy  op  Prin- 
cipal. 

A  partnership  or  corporation  is  not  liable 
for  slander  by  its  servants  nnless  the  actionable 
words  were  spoken  by  its  express  consent  di- 
rection, or  authority,  or  were  ratified  or  ap- 
proved by  it 

[E!d.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  !  303Vi ;  Dec.  Dig.  S  169  ;*  Corpo- 
rations, Cent  Dig.  tS  1G92-1695;    Dec.  Dig.  | 

5.  Master  and  Servant  (j  329*)— Wbonofdl 
Acts  of  Servant- Liabilitt  of  Master. 

The  general  rule  that,  when  it  is  attempted 
to  bold  a  master  liable  for  the  wrongful  act  of 
his  servant,  it  is  sufficient  to  describe  the  wrong- 
ful act  and  charge  that  it  was  done  by  the 
servant  while  acting  within  the  scope  of  his  em- 
ployment, is  particularly  true  in  cases  involving 
injury  to  person  or  property  by  a  physical  act 
or  omission  of  the  servant  that  involving  a 
wrongful  act  or  breach  of  the  duty  of  the  master 
to  the  person  injured,  but  it  does  not  apply  when 
it  is  attempted  to  hold  a  master  in  slander  for 
words  spoken  by  his  servant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  1269 ;  Dec.  Dig.  5  329.*] 

6.  Master  and  Servant  (g  306*)— Slander 
BY  Servant. 

To  charge  a  master  with  liability  for  the 
slanderous  utterance  of  a  servant,  it  is  not  snffi- 
cient  to  aver  and  prove  that  the  servant  at  the 
time  was  engaged  in  the  service  of  the  master 
or  was  acting  within  the  scope  of  his  employ- 
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Servant,  Uent  Dig.  {{  1230-1232 ;   Dec.  Dig.  i 
306.»1 

7.  Pabtnership  (I  169*)— Slander  by  Agent 

—Liability  of  Principal. 

A  firm  engaged  in  selling  liqnor  to  liquor 
dealers  is  not  liable  for  slanderous  words  ut- 
tered by  a  traveling  salesman  with  respect  to 
a  concern  not  a  competitor,  where  the  firm 
neither  authorized  the  salesman  to  speak  the 
words  nor  ratified  them. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  {  303Vi ;   Dec.  Dig.  {  169.»] 

App«»al  from  Circnlt  Court,  Jefferson  Coun- 
ty, Common  Pleas  Brancb,  Second  Dlylslon. 

"To  be  officially  reported." 

Action  by  Duquesne  Distributing  Company 
against  Joseph  Greenbaum  and  another. 
From  a  Judgment  of  dismissal  on  sustaining 
a  demurrer  to  the  petition,  plaintiff  appeals. 
A£Srmed. 

A.  T.  Burgevln,  for  appellant  Chatterson 
&  Blitz,  for  appellees. 

CARROLL,  J.  In  this  action  for  slander 
by  appellants  against  tlie  appellees  a  demur- 
rer was  sustained  to  the  petition  as  amended, 
and  the  petition  dismissed ;  so  that  tbe  only 
question  we  are  called  upon  to  consider  Is 
whether  or  not  the  petition  as  amended  stat- 
ed a  cause  of  action. 

It  averred.  In  substance:  That  the  Du- 
quesne Distributing  Company  Is  a  corporation 
engaged  in  the  manufacture  and  sale  of  an 
aperient  water  known  by  the  trade-name  as 
"Red  Raven,"  sometimes  known  as  "Red 
Raven  Splits,"  which  product  had  been  ex- 
tensively advertised  by  the  plaintiff  at  great 
expense,  and  had  become  well  known  through- 
out the  United  States  and  elsewhere,  and  the 
plaintiff  bad  enjoyed  a  profitable  business 
arising  from  the  sale  thereof  throughout  the 
state  of  Mlnneso'ta  and  elsewhere.  That  "Red 
Raven"  was  sold  principally  to  persons  en- 
gaged in  the  sale  of  liquor  at  wholesale  and 
retail,  and  the  good  will  and  friendship  of 
sach  persons  was  in  consequence  of  great 
Importance  and  value  to  the  plaintiff  in  the 
conduct  of  its  business ;  and  it  did  enjoy  the 
confidence  and  good  will  of  its  customers  and 
made  very  large  sales  of  its  product  to  them 
and  realized  large  profits  from  suet)  sales. 
That  the  defendants,  desiring  and  intending 
to  injure  the  plaintiff  in  its  business  standing 
and  favor  with  its  patrons  and  customers 
so  engaged  In  the  liquor  trade,  on  or  about 
March  1,  1908,  at  the  city  of  Duluth,  in  Min- 
nesota, falsely  and  maliciously  made  the  fol- 
lowing statement  of  and  concerning  the  busi- 
ness of  plaintiff  to ,  who  was  and  is 

engaged  in  the  business  of  selling  liquor  at 
said  place,  and  was  a  customer  of  the  plain- 
tiff and  a  dealer  In  the  product  of  plaintiff: 
"They    [meaning   the  plaintiff]    contributed 


ated  ?10,000  to  further  the  prohibition 
movement."  That  said  words  spoken  of  and 
concerning  the  plaintiff  were  spoken  and  put>- 
llshed  by  persons  who  were  salesmen  or 
traveling  agents  of  the  defendant,  and  they 
spoke  and  published  the  said  words  and 
statements  while  acting  within  the  scope  of 
their  authority  as  such  salesmen  and  agents. 
That  by  means  of  the  false  and  malicious 
statements  of  defendants  the  plaintiffs  lost 
the  good  will  and  confidence  of  many  of  their 
customers,  who  were  led  to  believe  the  truth 
of  said  statements,  and  the  business  standing 
of  plaintiffs  with  their  customers  was  thereby 
Injuriously  affected,  and  the  plaintiffs  lost 
the  custom  and  trade  of  their  said  customers, 
and  the  custom  and  trade  of  many  other  per- 
sons engaged  in  the  sale  of  liquor  who  would 
otherwise  have  dealt  In  the  product  of  plain- 
tiffs. That  by  reason  of  the  circulation  of 
the  said  false  and  malicious  statements  of 
defendants  the  business  of  the  plaintiff  has 
fallen  off  and  decreased  so  that  the  plaintiff 
has  sustained  Io|is  and  damage  to  the  amount 
of  $10,000. 

In  considering  the  case  before  us,  two  prin- 
cipal questions  are  presented:  First,  can  a 
partnership  be  sued  for  slander ;  and,  second, 
is  a  partnership  liable  for  slanderous  state- 
ments made  by  its  agents  or  employes? 

All  the  authorities  are  agreed  that  slander, 
which  Is  an  oral  utterance  of  defamatory 
matter,  must  necessarily  be  committed  by  an 
individual.  Two  or  more  persons  cannot  In 
the  very  nature  of  things  jointly  utter  the 
same  words.  Each  must  and  does  speak  for 
himself,  and  each  is  liable  for  his  own  Ian* 
guage.  A  dozen  persons  might  repeat  identic- 
ally the  same  slanderous  words  at  one  and 
the  same  time  or  at  different  times,  and  each 
would  be  liable  in  an  action  against  the  In- 
dividual ;  but  two  or  more  of  them  could  not 
be  jointly  sued.  In  Webb  v.  Cecil  &  Vanghan, 
9  B.  Mon.  198,  48  Am.  Dec.  423,  Cecil  and 
Vaughan  were  jointly  sued  for  slander  by 
Webb.  A  demurrer  was  sustained  to  the  pe- 
tition. In  passing  on  the  case  the  court  said: 
"That  the  matters  alleged  would  be  sufficient 
to  sustain  dvll  actions  against  the  defend- 
ants we  apprehend  there  can  be  no  doubt, 
but  we  are  not  satisfied  they  are  sufficient 
to  sustain  an  action  against  them  jointly. 
The  tort  complained  of  Is  verbal  slander,  and 
nothing  more,  for  which  it  seems  a  Joint  ac- 
tion against  two  cannot  be  maintained.  For 
a  libel  signed  and  published  by  two  a  joint 
action  may  be  supported,  upon  the  ground 
that  it  is  an  entire  offense,  and  one  joint  act 
done  by  them  both.  But  such  an  action  can- 
not be  maintained  against  two  for  slanderous 
words  because  the  words  of  one  are  not 
the  words  of  the  other.    The  act  of  each  con- 
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Btltutes  an  entire  and  distinct  offense.  And 
a  further  reason  may  be  suggested  that  the 
same  words  spoken  by  one  may  occasion 
greater  Injury  than  spoken  by  another,  and 
that  each  should  only  be  responsible  for  the 
injury  Inflicted  by  his  own  Independent  act" 
To  the  same  effect  is  Cooley  on  Torts,  p. 
124;  Newell  on  Slander  and  lilbel,  p.  3S2; 
Townsend  on  Slander  and  Libel,  S  118.  But, 
although  partners  are  not  jointly  liable  And 
cannot  be  sued  as  a  partnership  for  defama- 
tory words  spoken  by  any  one  of  them,  unless 
by  the  direction  or  authority  or  with  the  ap- 
proval of  the  others,  they  may  be  held  liable 
as  a  firm  for  slander  committed  by  an  agent 
or  servant  whom  they  have  directed  or  au- 
thorized to  speak  the  words  for  them,  or  in 
their  behalf  or  interest,  or  In  furtherance  of 
their  business.  And  this  rule  may  with  pro- 
priety be  so  extended  as  to  make  them  liable, 
If,  with  knowledge  of  what  their  agent  or 
servant  has  done  In  this  particular,  they  ap- 
prove or  ratify  it,  although  In  the  first  In- 
stance it  may  not  have  been  done  with  their 
knowledge  or  consent  or  by  their  authority. 
A  partnership  in  so  far  as  its  liability  for 
the  slanderous  utterances  of  an  agent  or 
servant  Is  concerned  stands  on  the  same  foot- 
ing as  a  corporation.  A  partnership  is  a 
legal  entity  as  well  as  a  corporation,  except 
In  a  more  limited  sense.  The  firm  as  well  as 
the  corporation  may  have  agents,  and  be  lia- 
ble for  their  acts  of  commission  and  omis- 
sion in  all  states  of  case  that  a  corporation 
would  be  liable.  But  this  liability,  as  we 
shall  presently  point  out.  Is  not  so  general 
where  it  Is  sought  to  recover  for  slanderous 
words  spoken  by  the  agent  as  it  is  in  the  case 
of  an  ordinary  tort  committed  by  the  agent. 
That  a  corporation  or  partnership  may  be 
sued  in  libel  for  actionable  words  written 
and  published  by  its  agents  is  well  settled, 
not  only  by  the  decisions  of  this  court,  but 
by  the  authorities  generally. 

In  Newell  on  Slander  and  Libel,  p.  373,  it  Is 
said:  "If  a  partner  In  conducting  the  busi- 
ness of  a  firm  causes  a  libel  to  be  published, 
the  firm  will  be  liable  as  well  as  the  Individ- 
ual partner.  And  so,  if  an  agent  or  servant 
of  the  firm  defames  any  one  by  the  express 
direction  of  the  firm,  or  in  accordance  with 
the  general  orders  given  him  by  the  firm  for 
the  conduct  of  their  business.  To  hold  ei- 
ther of  the  members  of  a  partnership,  it  is 
not  necessary  that  the  partner  should  pub- 
lish the  libel  himself.  It  is  sufficient  if  he 
authorized,  incited,  or  encouraged  any  other 
person  to  do  it;  or,  if  having  authority  to 
forbid  it,  he  permitted  It,  the  act  was  his." 
Burgess  &  Co.  v.  Patterson,  106  S.  W.  837,  32 
Ky.  Law  Rep.  624 ;  Pennsylvania  Iron  Works 
Co.  V.  Voght  Machine  Co.,  96  S.  W.  551,  29 
Ky.  Law  Rep.  861,  8  L.  R.  A.  (N.  S.)  1023; 
John  Rivers  v.  Tazoo  &  Miss.  Val.  R.  Co.,  90 
Miss.  196,  43  South.  471,  9  L.  R.  A.  (N.  S.) 
931;  GUbert  v.  Crystal  Fountain  Lodge,  80 
Ga.  284,  4  S.  B.  905,  12  Am.  St  Rep.  255; 
Singer  Manufacturing  Co.  t.  Taylor,  150  Ala. 


674,  48  South.  210,  9  L.  B.  A.  (N.  S.)  929.  124 
Am.  St  Rep.  90;  Sawyer  v.  Norfolk  South- 
em  R.  Co.,  142  N.  0. 1,  64  S.  B.  793,  116  Am. 
St  Rep.  716,  9  Am.  &  Bug.  Ann.  Cas.  440; 
Washington  Gaslight  Co.  v.  Lansden,  172  U. 
S.  534,  19  Sup.  Ct  296,  43  L.  Ed.  543.  It 
is  true  that  these  authorities  relate  to  ac- 
tions for  libel,  but  upon  principle  there  can 
be  no  sound  reason  why  the  corporation  or 
partnership  may  not  also  be  sued  for  the 
slanderous  utterances  of  Its  agents  or  serv- 
ants. Libel  Is  no  more  a  tort  than  slander; 
the  only  difference  between  them  being  that 
in  libel  the  words  are  written,  while  in  slan- 
der they  are  spoken.  If  the  principal  may 
be  liable  for  what  his  agent  writes,  we  think 
he  should  likewise  be  liable  for  what  he 
speaks.  In  each  case  the  wrong  is  the  same, 
and,  although  there  is  a  dlrth  of  authority 
on  the  subject  of  the  liability  of  a  partner- 
tOiIp  or  corporation  for  the  slanderous  ut- 
terances of  its  agents  or  servants,  we  hold 
tliat  within  the  limitations  hereinafter  set 
out  they  may  be  sued  for  slander.  Without 
including  In  what  we  say  the  rules  applica- 
ble when  the  action  is  for  libel,  and  confining 
our  opinion  to'  actions  for  slander,  as  that 
is  the  question  we  are  dealing  witli,  we  think 
that  a  partnership  or  corporation  cannot  be 
held  liable  for  the  slanderous  utterances  of 
its  agents  or  servants  unless  the  actionable 
words  were  spoken  by  Its  express  consent, 
direction,  or  authority  or  are  ratified  or  ap- 
proved by  It  Generally  speaking,  when  it 
is  attempted  to  hold  the  master  or  principal 
liable  for  the  wrongful  acts  of  his  servant  or 
agent  It  Is  sufficient  to  describe  in  a  general 
way  the  wrongful  act  and  charge  that  it  was 
done  by  the  servant  while  acting  within  the 
scope  of  his  employment  This  is  particular- 
ly true  in  cases  involving  injury  to  i)er8ons 
or  property,  where  some  physical  act  is  done 
or  omitted  to  be  done  by  the  servant  that  in- 
volved a  wrongful  act  or  a  breacb  of  duty 
upon  the  part  of  the  master  to  the  person  in- 
jured. But  a  different  rule  should  be  ap- 
plied when  It  Is  attempted  to  hold  the  mas- 
ter or  principal  in  slander  for  defamatory 
words  spoken  by  his  agent  or  servant  Slan- 
derous words  are  easily  spoken,  are  usually 
uttered  under  the  Influence  of  passion  or  ex- 
citement and  more  frequently  than  other- 
wise are  the  voluntary  thought  and  act  of  the 
speaker.  Or,  to  put  it  in  another  way,  the 
words  spoken  are  not  generally  prompted 
by  or  put  into  the  mouth  of  the  si)eaker  by 
any  other  person,  and  represent  nothing  more 
than  his  personal  views  or  opinions  about  the 
person  or  thing  spoken  of.  If  principals  or 
masters  could  be  held  liable  for  every  de- 
famatory utterance  of  their  servants  or  agents 
while  in  their  service,  it  would  subject  them 
to  liability  that  they  could  not  protect  or 
guard  against  No  person  can  reasonably 
prevent  another,  not  immediately  in  his  pres- 
ence, from  giving  expression  to  his  volan- 
tary  opinions,  however  defamatory  they  may 
be.    It  would  be  entirely  out  of  the  question 
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agent  or  servant  may  meet,  or  know,  or  corns 
lu  contact  with  while  In  the  service  of  his 
principal  or  master.     As  to  other  torts  or 
wrongWl  acts  committed  by  the  servant  or 
agent,  and  (or  which  the  master  or  principal 
may  be  liable,  they  can  as  a  general  rule 
guard  against  by  exercising  care  In  the  em- 
ployment of  agents  and  servants  and  In  the 
selection  and  use  of  the  appliances  or  things 
they  work  with.    But  no  sort  of  reasonable 
«are  that  the  master  or  principal  could  ex- 
ercise in  employment  or  control  would  en- 
able him  to  prevent  his  servant  or  agent  from 
the  use   In  his   absence  of   language   that 
might  be  actionable.    A  speech  by  the  agent 
or  servant  when  absent  from  the  principal 
or  master  Is   absolutely   within   his  power 
alone  to  regulate  or  control.     He  may  be 
prudent  and  discreet,  or  reckless  or  careless 
In  his  conversation.    He  may  have  his  tongue 
under  perfect  control,  or  under  no  control 
whatever,  may  talk  freely  about  persons  and 
things,  or  talk  little.    And  so  we  think  that, 
when  It  Is  sought  to  charge  the  master  or 
principal  in  any  state  of  case  with  liability 
for  defamatory  utterances  of  the  servant  or 
agent.  It  is  not  sufficient  to  aver  or  prove 
that  the  servant  or  agent  at  the  time  was 
engaged  In  the  service  of  the  master  or  prin- 
cipal, or  acting  within  the  scope  of  his  em- 
ployment In  the  ordinary  use  of  that  word. 
But  it  must  be  further  averred  and  shown 
that  the  principal  or  master  directed  or  au- 
thorized the  agent  or  servant  to  speak  the 
actionable  words,  or  afterwards  approved  or 
ratified  their  speaking.    Tested  by  tbis  rule, 
the  petition  was  bad.    The  charge  Is  that 
"the  agents  or  servants  were  salesmen  or 
traveling  agents  of  the  defendant  partner- 
ship, and  that  they  spoke  and  published  the 
said  words  and  statements  while  acting  In 
the  scope  of  their  authority  as  such  salesmen 
or  agents."    The  agents  who  spoke  the  words 
charged   were   at   the   time   acting   as   the 
agents  of  Greenbaum  Bros.,  In  the  sense  that 
they  were  then  engaged  In  selling  liquor  for 
them,  but  It  does  not  appear  from  the  peti- 
tion that  it  was  any  part  of  their  duty  under 
directions  from  Greenbaum  Bros.,  to  In  any 
way  speak  of  or  concerning  the  Duquesne 
Distributing  Company  or  its  product,  or  that 
the  agents  spoke  the  words  charged  by  the 
consent  or  approval  or  In  the  interest  of  or 
to  promote  the  business  of  their  employer. 
No  reason  is  assigned  why  Oreenbaum  Bros, 
should  desire  to  injure  the  trade  or  business 
of  the  distributing  company.    The  two  con- 
cerns were  not  competitors  In  any  sense  of 
tbe  word.    The  goods  sold  by  one  did  not  In- 
terfere with  the  sale  of  goods  by  the  other. 
Oreenbaum  Bros,  were  not  concerned  in  or 
prejudiced  in  any  personal  or  business  way 


and  proven  to  hold  a  partnership,  individual, 
or  corporation  liable  for  defamatory  words 
spoken  by  an  agent  or  servant.  Here  a  firm 
having  its  principal  place  of  business  In  this 
state,  with  salesmen  selling  its  goods  all  over 
the  country,  Is  sought  to  be  made '  responsi- 
ble in  damages  because  one  or  two  of  its 
agents  In  a  distant  state  uttered  a  slander- 
ous speech  concerning  a  party  with  whom 
it  had  no  business  or  other  relations  and  no 
reason  to  desire  to  prejudice  or  injure.  If, 
under  this  state  of  facts,  Greenbaum  Bros, 
could  be  sued  for  the  utterances  of  their 
agents,  they  could  likewise  be  sued  for  any 
slanderous  statements  made  by  them  concern- 
ing any  person  wliom  they  might  meet  or 
come  In  contact  with  or  see  proper  to  dis- 
cuss In  the  course  of  their  travels.  To  lay 
down  a  rule  like  this  would  be  ruinous  to 
persons  who  are  obliged  In  the  conduct  of 
their  business  to  employ  agents  and  servants. 
But  when  the  principal  or  master  directs  or 
authorizes  the  agent  or  servant  to  speak 
certain  words,  or  If  with  knowledge  of  their 
speaking  he  approves  or  ratifies  them,  he  as- 
sumes a  direct  responsibility  for  the  acts  of 
his  agent  or  servant,  and  subjects  himself  to 
an  action  to  the  same  extent  as  If  he  had 
spoken  them  himself. 

This  view  of  the  case  renders  It  unneces- 
sary to  consider  the  questions  raised  by 
counsel  as  to  whether  or  not  the  petition  suf- 
ficiently sets  out  the  special  damages  sus- 
tained to  authorize  a  recovery. 

Wherefore  the  Judgment  of  the  lower  court 
is  affirmed. 


PICKRBLL  ▼.  CITY  OP  CARLISLE. 
(Court  of  Appeals  of  Kentucky.    Oct  20,  1909.) 

1.  Municipal     Cobfobationb     (§     658*)  — 
Streets— Obstbuotions. 

Streets,  iacludin^  the  pavements,  of  a  town, 
belong  to  tbe  municipality  for  the  use  of  the 
public  traveling  upon  them  for  their  whole  length 
and  width. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $  1430;  Dec.  Dig.  | 
658.  •] 

2.  MUNICIPAI.  COKPORATIONS  (§|  696,   697*)— 

Obstbuctions  of  Stbbets  —  Nuisances  — 

Abatement. 

Any  permanent  stmctnre  built  upon  any 
part  of  the  public  streets  which  interferes  with 
their  use  by  the  public  may  be  abated  by  the 
municipality,  or  tie  abated  by  the  courts,  at  the 
instance  of  the  town. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  149S-1601,  150^- 
1505;    Dec.  Dig.  iS  686,  697.*] 

8.  MuwiciPAi,  Corporations  (8  6«$*)— TJsk  o» 
Streets— Rights  of  Abutting  Owners. 
The  public  will  not  t>e  heard  in  equity  to 
complain  of  an  abutting  owner's  act  in  obstruct- 
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inc  a  street,  which  does  not  unreasonably  inter- 
fere with  the  public's  use  of  a  street  for  travel. 

[Ed.  Xote.— For  other  cases,  see  Municipal  Cor- 
porations, Cent.  Dig.  §  1441 ;  Dec.  Dig.  S  665.»] 

4.  Municipal  Cobporationb  (8  667*)— Stkeet 
—Right  to  Obstbuct^Title  bt  Pbescbip- 

TION. 

A  lot  owner  may  acquire  by  prescription  an 
exclusive  right  to  occupy  a  public  street  with  his 
building  or  partial  obstruction. 

[Ed.  Note. — For  other  cases,  see  Municipal  Cor- 
porations, Cent.  Dig.  {  1443;  Dec  Dig.  }  667.*] 

5.  Municipal  Corfobations  (§  667*)  — Ob- 
structions OF  Stbeets— Nuisance— Abate- 
ment. 

Plaintiff  erected  In  front  of  Ela  house  steps 
which  extended  upon  the  sidewallc  A  former 
owner  maintained  an .  obstruction  of  the  same 
character  at  the  same  place  for  more  than  15 
years  prior  to  1873.  Others  on  the  same  block 
and  in  other  blocks,  where  the  sidewallcs  were 
narrower,  were  allowed  to  maintain  other  sim- 
ilar partial  obstructions.  Held,  that  the  steps 
were  not  a  purpreature  and  a  public  nuisance, 
which  could  be  abated,  the  present  owner  hav- 
ing the  right  to  maintain  them,  having  an  ease- 
ment to  continue  the  obstruction  maintained  by 
the  former  owner,  or  one  no  more  an  obstruction, 
and  the  fact  that  others  maintained  like  obstruc- 
tions waa  evidence  that  it  was  not  unreason- 
able, but  was  a  common  custom. 

[Ed.  Note.— For  other  cases,  see  Municipal  Cor- 
porations, Cent.  Dig.  {  1443 ;   Dec.  Dig.  |  607.*] 

6.  Words  and  Phbabes— "Common." 

What  is  "common"  is  generally  known  to  all. 
[Eld.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1310-1312.] 

7.  Municipal  Corporations  (§  666*)— Ordi- 
nances —  Pbohibitinq  Obstruction  of 
Streets. 

A  town  may  prohibit  the  erection  of  steps 
extending  upon  the  sidewalk  by  a  general  ordi- 
nance of  uniform  application. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1442;  Dec.  Dig.  { 
666.*] 

Appeal  from  Circuit  Court,  Nicholas  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  T.  H.  Pickrell  against  the  City 
of  Carlisle.  Judgment  for  defendant,  and 
plaintiCC  appeals.  Reversed  and  remanded, 
with  directions. 

Swinford  &  Swinford  and  Hazelrigg  & 
Hazelrlgg,  for  appellant  Holmes  &  Ross,  for 
appellee. 

O'REAR,  J.  The  town  of  Carlisle,  county 
seat  of  Nicholas  county,  was  laid  out  in  1816. 
A  plot  of  the  town  was  then  recorded  in  the 
county  clerk's  office,  showing  location  and 
width  of  streets.  The  town  is  now  a  city  of 
the  fifth  class,  with  a  population  of  less  than 
2,000.  The  part  of  the  town  occupied  by 
business  houses  is  Main  street  The  court- 
bouse  square  fronts  main  street  on  the  south, 
and  extends  to  Chestnut  street  on  the  north. 
On  the  west  is  Locust  street  (originally  nam- 
ed Main  Cross  street),  and  runs  at  right  angles 
to  Main  and  Chestnut  That  block  of  Lo- 
cust street  opposite  the  courthouse  square  is 
occupied  by  a  bank,  a  clothing  store,  a  law- 
yer's office,  and  the  postofflce  buUding  on  the 


south  end  of  the  block,  while  the  north  end 
is  occupied  by  dwelling  houses  except  at  the 
comer  of  Chestnut,  which  is  occupied  by  the 
Christian  church  building.  Locust  street  Is 
70  feet  wide  along  this  block,  and  is  60  feet 
wide  throughout  the  remainder  of  its  length. 
All  of  Locust  street  north  of  the  post  office 
(except  the  Christian  church)  is  fronted  by 
residence  property  only.  Nor  are  there  any 
business  houses  north  or  northeast  of  the 
block  named.  Appellant  owned  a  lot  Im- 
mediately south  of  the  Christian  church, 
fronting  on  Locust  street  He  applied  to  the 
town  council  for,  and  was  granted,  a  permit 
to  build  a  dwelling  house  on  his  lot.  The 
surface  of  the  ground  on  which  Carlisle  is 
situated  Is  hilly.  Locust  street  and  the  block 
west  of  the  courthouse  square  have  a  sharp 
slope  to  the  south  and  west  All  the  build- 
ings on  that  block  except  the  Christian 
church  have  a  greater  elevation  of  the  foun- 
dations on  their  south  side  above  the  surface 
of  the  street  owing  to  that  fact  All  the 
buildings  on  that  block  fronting  Locust  street 
are  built  on  the  line  of  the  street,  several  of 
them  being  residences.  The  most  of  them 
have  steps  and  porches  extending  a  foot  or  so, 
to  three  or  four  feet,  out  on  the  pavement. 
The  pavement  along  that  block  is  12  feet 
wide,  and  constructed  of  cement.  Appellant's 
lot  has  a  frontage  on  Locust  street  of  55 
feet  When  he  came  to  build  his  bouse,  he 
excavated  for  his  cellar  and  foundation,  pla- 
cing his  building  so  that  it  would  come  up  to 
the  property  line  on  the  street  After  bis 
foundation  was  built,  and  when  he  b^an  to 
build  his  steps,  extending  them  out  on  the 
pavement  for  3%  feet  as  was  necessary  to 
enable  him  to  get  into  the  house  if  it  was 
built  on  the  property  line  as  it  was  I)egnn, 
the  town  council  ordered  the  steps  removed, 
and,  the  marshal  threatening  to  tear  them 
down,  appellant  filed  this  suit  for  injunction 
against  the  town  and  its  officers,  restraining 
them  from  interfering  with  the  plaintiff's 
steps.  Pending  the  suit  the  building  was  fin- 
ished at  a  cos't  of  about  $8,000  or  $9,000.  The 
circuit  court  adjudged  that  plaintiff  was  not 
entitled  to  the  relief  sought,  dissolved  the 
Injunction,  and  ordered  the  steps  removed. 
From  that  Judgment  this  appeal  is  prose- 
cuted. 

In  addition  to  the  foregoing,  the  proof  dis- 
closes the  following  facts:  Many  other  build- 
ings in  the  town  on  Main  street  and  other 
streets  had  steps  extending  out  on  the  pave- 
ments. On  this  lot  where  plaintiff  erected 
his  house  there  formerly  stood  an  old  stone 
building  used  as  a  store  for  many  years.  It 
bad  stood  there  longer  than  the  memory  of 
the  oldest  inhabitant.  It  was  built  on  the 
property  line  also.  There  was  a  stone  step 
18  inches  wide,  6  or  8  inches  high,  and  5  feet 
long  in  front  of  it  and  extending  for  its  full 
length  and  width  on  the  pavement  Just  south 
of  that  step  there  was  a  cellar  door  In  the 
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Biae  It  was  mucn  nigner  above  tne  surface  oi 
the  paTement  than  at  its  north  sld&  The 
door  extended  out  onto  the  pavement  four  feet, 
and  its  width  when  open  was  eight  feet.  The 
steps  now  in  question  occupy  part  of  the 
space  formerly  taken  up  by  that  cellar  door, 
and  partly  by  the  old  step  above  referred  to. 
The  old  cellar  door  was  doubtless  bailt  when 
the  stone  house  was.  At  least  it  was  there 
when  witnesses  55  to  75  years  old,  and  who 
bad  always  lived  in  the  town,  first  knew  It 
Under  these  circumstances,  were  the  plain- 
tifTs  steps  a  purpresture,  and  a  public  nui- 
sance, which  the  town  might  abate  or  pre- 
vent, and  which  it  ought  to  prohibit  It  is 
old  and  familiar  law  that  the  streets,  includ- 
ing the  pavements,  of  a  town,  belong  to  the 
municipality  for  the  use  of  the  public  travel- 
ing upon  them  for  their  whole  length  and 
width;  likewise,  that  any  permanent  struc- 
ture built  upon  any  part  of  the  public  streets 
80  as  to  Interfere  with  their  use  by  the  pub- 
lic for  travel  may  t>e  per  se  a  nuisance,  and 
may  be  abated  by  the  municipality,  or  be 
al>ated  by  the  courts  at  the  instance  of  the 
town.  But  it  is  not  true  that  the  municipali- 
ty and  the  traveling  public  have  the  right  to 
the  exclusive  use  of  the  public  streets.  The 
owners  of  abutting  lots  have  rights  in  the 
streets  in  addition  to  those  enjoyed  by  the 
general  public,  and  It  may  be  in  spite  of  their 
rights.  For  example,  the  abutting  owner 
lias  a  particular  easement  in  the  street  im- 
mediately fronting  ills  lot,  or  leading  to  it 
of  Ingress  and  egress,  to  a  not  unreasonable 
extent  although  the  exercise  of  his  right 
might  Interfere  with  the  public  use.  If  it 
were  not  so,  then  towns  could  not  exist  for 
the  title  to  the  street  would  in  effect,  or 
could,  absorb  the  value  of  the  abutting  lot  as 
a  city  lot  This  right  of  Ingress  and  egress 
must  be  exercised  in  a  reasonable  manner, 
so  as  to  Interfere  not  excessively  with  the 
public  right  of  travel.  It  will  vary  according 
to  the  circumstances  of  the  particular  case. 
The  location  of  the  lot  the  purposes  for 
which  It  may  !be  used,  and  is  used,  the  nat- 
ural grade  of  the  street  and  lot,  or  artificial 
grade  of  the  street  as  made  by  the  city,  all 
are  pertinent  factors  entering  into  the  ques- 
tion. So  will  the  number  of  the  population 
of  tbe  town,  and  the  extent,  present  and 
probable,  of  the  necessity  for  the  public's  use 
of  the  street  for  traveling  purposes.  The 
dominant  idea  of  the  common  law  Is  "reason- 
ableness." Neither  the  city  nor  the  abutting 
lot  owner  is  allowed  to  act  the  dog  In  the 
manger — at  least,  will  not  be  given  the  aid 
of  a  court  of  equity  in  so  acting.  It  Is  there- 
fore that  a  lot  owner  is  confined  to  a  rea- 
sonable use  of  his  right  of  Ingress  and  egress, 
of  ornamentation  of  bis  lot  and  the  street 
in  front  of  It  (as  by  planting  and  maintaining 
Jhade  trees,  awnings,  lamp  posts,  and  the 


travel. 

The  general  rule  is  f&lrly  summarized  in 
the  following  paragraph  from  Dillon  on  Mu- 
nicipal C!orporations  (volume  2,  $  734) :  "The 
owners  of  lots  bordering  upon  streets  or 
ways  have  or  may  have  in  other  respects  a 
right  to  make  a  reasonable  and  proper  use 
of  the  street  or  way.  What  may  be  deemed 
such  a  use  depends,  in  absence  of  legislative 
or  authorized  municipal  declaration,  much 
upon  the  local  situation  and  public  usage — 
that  is,  the  use  which  others  similarly  situ- 
ated made  of  their  land — this  being  evidence 
of  reasonable  use.  Conformably  to  these 
principles,  it  was  held  that  common  and 
well-established  usage  in  the  dty  of  Boston 
Justified  the  owner  of  the  land  In  erecting 
thereon  warehouses  on  the  line  of  the  streets 
or  ways  with  doors  or  windows  opening  onto 
the  street  or  highway,  and  shutters  projecting 
into  the  same  when  open,  and  with  sidewalks 
in  front,  having  on  their  surface  iron  gratings 
for  admitting  light  to,  and  trapdoors  for 
communicating  with,  the  cellar  or  under- 
ground apartments  of  the  warehouses  and 
used  for  putting  In  or  taking  out  goods.  So, 
for  the  same  reasons.  It  is  not  an  unreason- 
able use  of  the  street  in  a  populous  place, 
where  land  is  valuable,  so  to  erect  structures 
as  tliat  the  grates  and  doors,  when  opened, 
swing  over  the  line  of  the  street  Whatever 
may  be  the  rights  of  the  public,  certain  it  is 
that  these  acts  do  constitute  a  trespass  upon 
the  privy  owner  of  the  soil  of  the  street" 
The  Supreme  Court  of  Pennsylvania  had  our 
question  before  it  In  the  Commonwealth  v. 
First  National  Bank  of  West  Newton,  207 
Pa.  255,  56  Atl.  437.  West  Newton  was  a 
town  about  the  size  of  Carlisle.  The  contro- 
versy was  as  to  the  right  of  a  property  hold- 
er to  construct  steps  on  the  sidewalk  of  Main 
street,  a  street  42  feet  wide,  practically  where 
other  projections  of  like  character  had  exist- 
ed to  a  former  building.  The  steps  extended 
two  feet  nine  Inches  on  a  sidewalk  seven 
feet  wide.  The  court  observed:  "In  the  ab- 
sence of  municipal  regulation,  lot  owners 
may  for  purposes  of  necessity,  ornament  or 
convenieuce  partially  obstruct  a  highway  In 
a  reasonable  manner,  so  as  not  to  prevent 
the  use  of  the  highway  by  the  public;  and 
the  municipal  authorities  may  by  ordinance 
or  otherwise  regulate  the  manner  of  this 
public  use  and  the  ornamentation.  What  is 
a  reasonable  exercise  of  this  discretion  de- 
pends on  the  circumstances."  The  same  court 
in  Livingston  v.  Wolf,  136  Pa.  519,  20  Atl. 
551,  20  Am.  St  Rep.  936,  said:  "The  foot- 
ways, no  less  than  the  carriageways,  are  un- 
der municipal  control,  and  the  authorities 
may  determine  the  extent  to  which  the  walks 
and  pavements  may  be  obstructed  by  cellar 
doors,  door  steps,  awnings,  projecting  win- 
dows, cornices,  and  the  like.     This  power 
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nmst  be  exercised  by  regclatlona  that  are 
general  and  uniform,  that  are  reasonable 
and  certain,  and  that  are  in  conformity  with 
the  Constitution  and  laws."  In  Georgetown 
T.  Hambrlck,  127  Ky.  43,  104  S.  W.  997.  31 
Ky.  Law  Rep.  1276,  18  L.  B.  A.  (N.  S.)  1113, 
this  court  declared  that  while  a  municipality 
has  control  of  its  streets  and  sidewalks,  and 
may  regulate  the  width  of  each,  It  must  do  so 
in  a  reasonable  manner,  and  not  arbitrarily ; 
that  the  abutting  lot  owner  has  certain  rights 
therein  that  must  l>e  respected,  and  cannot 
be  capriciously  or  unreasonably  curtailed. 
In  Ck>mmonwealth  v.  Borough  of  Beaver,  171 
Pa.  542,  So  Atl.  112,  the  Supreme  Court  of 
Pennsylvania  said:  "The  general  proposition 
that  the  public  have  a  right  to  travel  on 
foot  or  in  vehicles  over  every  portion  of  the 
highway  is  modified  largely  by  exceptions. 
In  Commonwealth  (City  of  Allegheny)  v. 
Zimmerman,  95  Pa.  292,  40  Am.  Rep.  649, 
Hercur,  J.,  in  delivering  the  opinion  of  the 
court,  says;  'So  shade  trees  may  stand  be- 
tween the  sidewalk  and  the  central  part  of 
the  street  without  constituting  a  nuisance 
per  se.'  The  mere  partial  obstruction  of  a 
street,  when  in  fact  such  obstruction  does 
not  interfere  with  the  public  use,  does  not 
create  a  nuisance.  •  •  •  The  right  to  par- 
tially obstruct  a  street  does  not  appear  to  be 
limited  to  cases  of  necessity.  It  may  extend 
to  cases  of  convenience  or  ornament,  provid- 
ed it  does  not  unnecessarily  interfere  with 
public  travel." 

Appellee  relies  on  certain  text-writers.  El- 
liott on  Roads ;  Thomiwon  on  Negligence;  and 
Wood  on  Nuisances.  These  authors  lay 
down  the  principle  more  broadly  than  the 
adjudged  cases,  so  far  as  we  have  noticed  or 
they  have  been  cited  to  us.  When  courts 
charged  with  the  responsibility  of  declaring 
governing  principles  and  applying  them  in 
actual  cases  between  litigants  have  spoken, 
a  less  strict  rule  has  been  observed.  The 
casee  recognize  the  fact,  of  which  we  are  all 
cognizant,  that  in  nearly  every  town,  and 
particularly  the  old  towns  of  the  states 
which  -were  early  settled,  the  custom  was  to 
build  houses  fronting  on  streets  and  abutting 
on  the  property  line  so  as  to  make  some  part 
of  the  approach  extend  out  on  the  pavement 
This  is  perhaps  more  frequently  so  as  to  cel- 
lar doors  and  similar  so-called  obstructions. 
Most  of  the  states  hold  to  the  doctrine  that 
limitation  does  not  run  against  the  public, 
and  that  no  length  of  time  could  ripen  into 
a  right  what  was  originally  a  common  nui- 
sance. Notwithstanding,  the  weight  of  au- 
thority, and  what  seems  to  us  to  be  the  right 
of  the  matter,  tends  to  supirart  a  milder  doc- 
trine than  that  the  public  authorities  must 
at  all  hazards  require  removed,  and  that  the 
lot  owner  must  under  pain  of  having  his  prop- 
erty demolished  or  materially  Impaired,  re- 
move, those  inoffensive  obstructions  which 
for  generations  and  in  a  great  number  of  in- 
stances have  been  suffered  to  exlet  upon 
some  portion  of  the  streets.    All  agree  that 


the  monlcipallty  may  by  general  ordinance, 
or  by  4  consistent  course,  regulate  such  ob- 
structions even  to  prohibiting  them  entirely. 
But,  unless  it  does  so,  where  they  are  suf- 
fered in  a  number  of  Instances,  and  where 
they  do  not  appear  to  be  an  unreasonable 
use  of  the  street,  it  is  deemed,  not  that  they 
are  there  as  a  matter  of  right,  but  that  their 
presence  is  usual  and  customary,  and  does 
not  materially  or  unreasonably  interfere  with 
the  public  use.  Dillon  on  Municipal  Corpora- 
tions (4th  Ed.)  i  657.  Noticing  some  of  the 
adjudged  cases  cited  by  appellee,  and  which 
seem  to  be  the  most  persuasive  authority 
cited  to  sustain  the  Judgment  In  this  case, 
we  find  that  the  expressions  most  strongly 
supporting  appellee's  contention  are  dicta,  or 
turn  upon  other  facts  not  here  present.  For 
example,  People  v.  Harris,  203  111.  272,  67  N. 
E.  785,  96  Am.  St.  Rep.  304,  was  a  manda- 
mus to  compel  certain  municipal  officers  to 
remove  an  obstruction  consisting  of  a  bay 
window.  An  ordinance  of  the  city  permitted 
lot  owners  to  appropriate  three  feet  of  the 
pavement.  It  is  not  shown  what  the  width 
of  the  street  was,  nor  whether  the  encroach- 
ments were  not  unreasonable  or  usual  in 
that  city.  The  question  turned  on  the  power 
of  the  council  to  enact  such  general  ordi- 
nance. It  was  held  to  be  beyond  Its  power. 
This  excerpt  will  show  the  thought  of  the 
court:  "If  bay  windows  may  be  authorized 
to  be  extended  into  the  street  eighteen  Inch- 
es when  near  the  ground,  then  why  not 
cities  authorize  property  holders  owning  prop- 
erties on  each  side  of  the  street  to  cover  the 
entire  street,  so  long  as  they  will  place  their 
projections  and  obstructions  high  enough  that 
the  tallest  man  in  the  community,  or  the 
highest  wagon  or  the  biggest  load  that  may 
be  conceived  of,  may  pass  readily?  It  seems 
to  us  the  very  suggestion  carries  with  it  Its 
own  answer,  and  that  there  Is  no  safe  field 
of  speculation  other  than  to  keep  within  the 
limits  placed  by  the  books,  by  saying  that 
the  streets  In  the  entirety  are  public  proper- 
ties, exclusively  for  public  use,  and  that  they, 
or  any  part  of  them,  cannot  be  devoted  ex- 
clusively to  private  purposes  or  private  use." 
Yet  the  fact  is  that  no  city  enforces  the 
Ironclad  doctrine  announced.  Cornices,  awn- 
ings, shade  trees,  hitch  posts,  cellar  openings, 
coal  holes,  gratings  to  protect  windows,  door 
sills  or  single  st^s,  shutters,  show  windows 
a  few  Inches  wide,  all  structures  of  a  per- 
manent nature,  and  tradesmen's  exhibitions 
of  wares  in  boxes,  barrels,  or  otherwise,  tem- 
porary, but  so  constant,  as  to  be  practically 
permanent  matters,  are  universally  suffered, 
and  are  not  found  either  dangerous  or  an- 
noying to  pedestrians.  The  question  always 
comes  back  to  the  point:  Are  they  unrea- 
sonable, and  do  they  make  the  street  unsafe 
for  the  public  use?  In  Parker  v.  Mayor,  39 
Oa.  725,  99  Am.  Dec.  486,  the  city  diarter 
seems  to  have  required  the  city  anthorltles 
to  keep  the  streets  free  from  buildings,  posts, 
steps,  fences,  or  other  obstructions  or  nnif 
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person  passing  along  the  sidewalk  Is  a  nui- 
sance which  they  are  bound  to  abate."    We 
are  not  prepared  to  criticise  that  statement. 
Irvine  v.  Wood,  51  N.  Y.  224,  10  Am.  Rep. 
603,  was  a  case  where  a  coal  hole  was  ex- 
cavated in  the  pavement,  but  left  with  a  de- 
fective covering.     The  landlord  and  tenant 
of  the  premises  were  sued.    The  case  opens 
with  this  statement:    "The  defendants  did 
not  allege  In  their  answer  that  the  coal  hole 
was  constructed   by   any   license   from   the 
proper  city  authorities.     •     •     •     It  may 
then  be  treated  as  a  nuisance,  being  an  un- 
authorized excavation  In  the  street    •    •    » 
Even  If  this  hole  was  excavated  on  the  street 
by  permission  of  competent  authority,   the 
person  who  originally  excavated  it  was  bound 
to  do  it  In  a  careful  manner,  and  to  see 
that  it  was  properly  and  carefully  covered, 
80  as  not  to  be  perilous  to  travelers  upon 
the  street."    The  case  turned  entirely  upon 
the  fact  that  the  hole  was  negligently  main- 
tained without  suitable  covering.    White  v. 
City  of  New  Berne,  146  N.  C.  447,  59  S.  B. 
992,  18  li.  R.  A.  (N.   S.)  1166,  125  Am.  St 
Rep.   476,   was   an   action   against  the  city 
for  personal   injury   Inflicted   on   the  plain- 
tiff   by    his    stumbling    over    steps    project- 
ing Into   the  street     The  case  was  made 
to  turn  upon, that  fact  coupled   with  the 
further  fact  that  the  dty  had  failed  to  main- 
tain a  light  at  or  near  that  point  to  show 
the   obstruction.      We    apprehend   It   would 
have  been  equally  liable  had  the  plaintiff 
fallen  over  some  unevenness  in  the  street, 
which  was  structural  and  dangerous  If  not 
lighted.    Calla.han  v.  Oilman,  107  N.  Y.  860, 
14  X.  E.  264,  1  Am.  St  Rep.  831,  was  a  case 
where  the  defendant  had  by  use  of  drays 
and  other  accessories  in  his  business  prac- 
tically appropriated  a  street  excluding  the 
public.     It  was  held  that  was  an  unreason- 
able  use,  even  though  the  magnitude  and 
nature  of  the  defendant's  business  seemed 
to  require  It    Other  cases  for  personal  In- 
Jury  to  the  plaintilTs  falling  over  obstruc- 
tions in  streets,  such  as  steps  and  the  like, 
lay  down  the  general  doctrine  that  the  streets 
are  primarily  for  the  public  use,  and  that 
any  permanent  appropriation  by  lot  owners 
is  a  purpreeture,  and  a  nuisance,  where  it 
endangers  the  public  safety.     Appellee  ex- 
presses the  fear  that  such  would  be  its  pre- 
dicament should  some  one  stumble  upon  these 
steps,    and    sustain    Injury.      The    question 
would  be  for  the  Jury  whether  the  presence 
of  the  steps  was  unsafe,  and,  in  view  of  the 
lay  of  the  ground,  the  width  of  the  pave- 
ment at  that  point,  and  other  steps  similar 
In    the   same  locality,   made  the  street  not 
reasonably  safe  for  the  travel  of  pedestrians. 
The  Jury  might  find  It  one  way  or  the  oth- 


body  who  may  come  to  view  the  question 
will  be  governed  by  the  law  and  the  facts. 
In  this  state  the  doctrine  obtains  that  a 
lot  owner  may  obtain  by  operation  of  the 
statutes  of  limitation  an  exclusive  right  to 
occupy  a  pubUc  street  with  his  building  or 
partial  obstructions.  Bosworth  v.  City  of 
Mt  Sterling,  13  S.  W.  920,  12  Ky.  Law  Rep. 
157. 

The  fact  that  more  than  15  years  prior 
to  1873  the  owner  of  the  lot  had  maintain- 
ed an  obstruction  substantially  at  the  same 
place,  and  not  differing  In  character  from 
that  now  sought  to  be  removed,  gave  the 
present  owner  an  easement  to  continue  It, 
or  another  no  more  an  obstruction.  And  the 
fact  that  others  in  the  same  block,  and  in 
other  blocks  where  the  pavements  were  not 
BO  wide,  were  suffered,  and  had  been  for  a 
great  many  years,  to  maintain  similar  par- 
tial obstructions,  is  evidence  that  such  steps 
were  not  unreasonable,  but  were  a  common 
custom  in  that  town.  What  is  common  is 
generally  known  by  all,  and  would  seem  not 
to  be  an  unreasonable  course.  The  town 
might  have  prohibited  such  steps  by  a  gen- 
eral ordinance  of  uniform  application.  As 
It  has  not  done  so,  unless  It  shows  that  the 
particular  obstruction  complained  of  la  in 
fact  a  nuisance,  and  Is  an  unreasonable  use 
of  the  public  way  under  the  conditions  shown 
to  exist  there,  appellant  ought  not  to  be 
singled  out  for  discipline  merely  to  vindicate 
a  previously  unused  power. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  grant  the 
injunction  prayed  for. 


MORGAN  et  al.  v.  BOARD  OF  COUNCIL- 
MEN  OP  CITY  OF  FRANKFORT. 
(Court  of  Appeals  of  Kentucky.    Oct  28,  1009.) 

1.  Municipal  Corporations  (S  957*)  —  Rate 
OF  Taxation  —  Constitdtionai.  Limita- 
tions. 

As  Conit.  {  1ST,  expressly  permits  the  tax 
rate,  exclusive  of  the  school  tax.  In  a  city  of 
the  third  class  to  exceed  75  cents  on  $100,  if 
necessary  to  pay  the  interest  on  and  provide  a 
sinking  fund  for  an  indebtedness  contracted  be- 
fore the  adoption  of  the  Constitution,  where  It 
Is  neither  alleged  nor  proved  that  the  tax  the 
collection  of  which  Is  resisted,  was  not  levied 
in  part,  or  at  least  to  the  excess  over  75  cents 
and  the  school  tax,  to  pay  the  Interest  on,  and 
provide  a  sinking  fund  for,  an  indebtedness  con- 
tracted before  the  adoption  of  the  Constitution, 
the  presnmption  will  not  be  indulged  that  the 
Constitution  has  been  violated. 

fbd.    Note.— For   other   cases,   see   Municipal 
Corpomtions,  Dec.  Dig.  {  957.*] 

2.  Taxation  (J  589*)— Taies  Babbko  bt  Lim- 
itation—Rbco  very. 

Where,  In  an  action  for  taxes,  those  for 
certain  years  were   admittedly  harried  by  lim- 
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itation,   It  was  error  to  include  them  in  tlie 
judgment. 

[Ed.  Note.— For  otiier  cases,  see  Taxation, 
Dec  Dig.  i  588.»] 

Appeal  from  Circuit  Court,  Franklin 
County. 

"To  be  officially  reported." 

Action  by  tlie  Board  of  Conndlmen  of  tbe 
City  of  Frankfort  against  John  H.  Morgan 
and  otliers.  Judgment  for  plaintiffs,  and 
defendants  appeal.  Reversed  and  re- 
manded. 

Jno.  W.  Ray,  for  appellants.  Wm.  Crom- 
well, for  appellees. 

SETTLE,  J.  This  Is  the  second  appeal  in 
this  case.  The  action  was  brought  to  recov- 
er in  behalf  of  the  city  of  Frankfort  taxes 
alleged  to  be  owing  it  by  appellants  on  cer- 
tain real  estate  for  the  years  1897  to  1905, 
inclusive,  the  payment  of  which  the  latter 
are  resisting.  On  the  first  appeal  this  court, 
among  other  tilings,  decided  that  the  crea- 
tion, assessment,  and  levy  of  the  tax  by  the 
city  of  Frankfort  must  be  presumed  to  be 
legal  and  correct,  and  that  the  burden  of 
proving  Its  illegality,  if  any,  is  upon  the  ap- 
pellees. Board  of  Cooncilmen  v.  Morgan, 
110  S.  W.  280,  33  Ky.  Law  Rep.  297/ 

Various  objections  are  made  by  appellees 
to  the  right  of  the  city  to  collect  the  tax 
sued  for,  tbe  principal  one  being  that  the 
levy  for  each  year,  exclusive  of  so  much 
thereof  as  Is  to  be  applied  to  school  purpos- 
es, is  in  excess  of  the  limit  fixed  by  section 
157,  state  Constitution.  In  other  words, 
that  the  rate  of  taxation  adopted  by  the  city 
in  the  levy  of  the  taxes  for  which  Judgment 
is  sought  is  greater  than  can  be  levied  by  a 
city  of  less  than  10,000  population,  and  that 
tbe  population  of  Frankfort  is  less  than  10,- 
000.  Section  157  of  the  Constitution  is  as 
follows:  "The  tax  rate  of  cities,  towns, 
counties,  taxing  districts,  and  other  mu- 
nicipalities, for  other  than  school  purposes, 
shall  not  at  any  time  exceed  the  following 
rates  upon  the  value  of  taxable  property 
therein,  viz.:  For  all  towns  or  cities  having 
a  population  of  15,000  or  more,  one  dollar 
and  fifty  cents  on  the  hundred  dollars;  for 
all  towns  or  cities  having  less  than  15,000, 
and  not  less  than  10,000,  one  dollar  on  the 
himdred  dollars;  for  all  towns  or  cities  hav- 
ing less  than  10,000,  seventy-five  cents  on 
the  one  hundred  dollars  and  for  counties 
and  taxing  districts  fifty  cents  on  the  $100.- 
00;  unless  it  should  be  necessary  to  enable 
such  city,  town,  county  or  taxing  district  to 
pay  the  Interest  on,  and  provide  a  sinking 
fund  for  the  indebtedness  contracted  before 
the  adoption  of  the  Constitution.  •  •  •  •• 
Frankfort,  by  act  of  the  Legislature,  has 
been  declared  a  city  of  the  third  class; 
and,  while  It  may  be  true  that  its  population 
is  less  than  10,000,  and  its  tax  rate  for 
the  years  it  Is  attempting  to  collect  taxes  of 


appellants  was,  exclusive  of  tbe  tax  for 
school  purposes,  in  exce'ss  of  75  cents  on 
the  flOO,  it  nevertheless  bad  the  right  to 
exceed  tliat  rate,  if  the  tax  imposed  was 
necessary  to  enable  it  to  pay  the  Interest 
on,  and  to  provide  a  sinking  fund  for,  an 
Indebtedness  contracted  by  the  municipality 
before  the  adoption  of  the  present  Constitu- 
tion, for  section  167  of  that  Instrument  ex- 
pressly confers  such  right  It  is  not  alleged 
in  appellant's  answer  or  either  amendment 
thereto,  nor  does  it  appear  from  the  evi- 
dence, that  the  tax,  the  collection  of  which 
18  resisted,  for  any  of  the  years  claimed 
was  not  levied  in  part,  or  at  least  to  the 
extent  of  the  excess  over  75  cents  and  the 
school  tax,  for  the  purpose  of  paying  the 
Interest  on  and  providing  a  sinking  fund  to 
liquidate  an  Indebtedness  contracted  by  the 
appellee  city  before  the  adoption  of  the  Con- 
stitution. In  the  absence  of  such  an  allega- 
tion and  proof  we  will  not  indulge  the  pre- 
sumption that  the  Constitution  has  be«i 
violated. 

This  conclusion  makes  it  unnecessary  for 
US  to  consider  the  grounds  reUed  on  by  ap- 
pellants to  defeat  the  tax. 

It  appears,  however,  that  the  Judgment  of 
the  circuit  court  improperiy  Includes  In  the 
recovery  the  tax  for  the  years  1897,  189a 
1899,  1900,  and  1901.  As  the  tax  for  each  of 
these  years  was  admittedly  barred  by  the 
statute  of  limitations,  it  was  error  to  in- 
clude them  in  the  Judgment. 

For  this  error  alone  the  Judgment  is  re- 
versed, and  cause  remanded,  that  the  court 
may  enter  a  Judgment  to  conform  to  this 
opinion. 


RATLIFF  V.  DANIBI/S  EX'R  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  20,  1909.) 

1.  Appeal  and  Ebbob  (8  1041*)— Review- 
Harmless  Ebbob  —  Requzbing  Akendvent 
TO  Petition. 

Where,  in  an  action  for  setting  fire  to  a 
building,  the  petition  charged  in  effect  that  de- 
fendants had  set  fire  to  it,  and  also  charged  that 
defendants  incited  others  to  do  so,  whether  the 
court  was  right  in  requiring  plaintiff  to  allege 
that  he  did  not  know  which  state  of  facts  was 
true  is  immaterial ;  he  having  amended  his  peti- 
tion to  conform  to  the  court's  rulings,  the  whole 
matter  beinj;  placed  in  issue,  and  trial  being  had 
on  tbe  merits  of  the  whole  case. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Ehror,  Cent  Dig.  H  4106-4109;    Dec  Dig.  { 

2.  WrrNESSES   (8  140*)  —  CoitPETENCv  —  Peb- 

BONS   INTEBESTED   IN   A   DECEDENT'S   ESTATE. 

Civ.  Code  Prac  |  606,  subsec  2,  which  for- 
bids a  person  to  testify  for  himself  as  to  a  state- 
ment of  a  person  since  deceased  or  as  to  an  act 
done  or  permitted  to  be  done  by  him,  except  for 
the  purpose  and  to  the  extent  of  affecting  one 
who  is  living  and  who,  when  over  14  years  of 
age  and  of  sound  mind,  heard  such  statements 
or  was  present  when  such  transaction  took 
place  or  when  such  act  was  done  or  committed, 
unless  among  other  things,  a  representative  of 
or  some  one  interested  in  the  estate  shall  have 
testified    against    such    person    with    reference 
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[EM.   Note.— For  other  cases,   see   Witnesses, 
Cent.  Dig.  §{  588-606  ;  Dec  Dig.  g  140.*] 

3.  FiBEs  (8  7*)— Civil  Liabilitt— Evidenck 
—Relevancy  of  Indictment. 

In  an  action  against  an  executor  charging 
his  testator  with  the  burning  of  plaintiff's  house, 
the  court  properly  refused  to  allow  to  be  read  an 
indictment  of  defendant's  testator  for  the  burn- 
ing of  such  house. 

[Ed.  Note. — For  other  cases,  see  Fires,  Dec 
Dig.  {  7.»1 

4.  Fires  (8  7*)— Action  fob  SsTxiNa  Fibb— 
Admissibilitt  of  Evidence. 

In  an  action  against  an  executor  charging 
his  testator  with  the  burning  of  plaintiff's  house, 
plaintiff  was  properly  not  allowed  to  show  by 
an  insurance  agent  that  his  main  witness  living 
near  the  house  had  renewed  a  policy  of  insur- 
ance on  her  property  shortly  before  the  fire; 
there  being  nothing  in  his  evidence  connecting 
the  testator  therewith. 

[Ed.  Note.— For  other  cases,  see  Fires,  Dec. 
Dig.  §  7.*] 

5.  Evidence  (8   155*)— Attack   on   General 
Ohahacteb— Rebuttal  E}vioence. 

Where,  in  an  action  against  an  executor 
charging  his  testator  with  the  burning  of  plain- 
tiffs house,  plaintiff  offered  proof  attacking  the 
testator's  general  character,  the  court  properly 
allowed  defendant  to  show  in  what  respect  his 
moral  character  was  bad. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  447;   Dec  Wg.  8  155.»] 

6.  Tbial    (8   252*)— Instructions— CoNFOBM- 
ITT  TO  Evidence. 

Instructions  should  be  based  on  the  evi- 
dence, and  a  view  of  the  case  should  not  be  set 
out  in  an  instruction  when  there  is  no  evidence 
to  support  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  506-612;   Dec.  Dig.  8  252.»] 

7.  Fires  (8  7*)— Actions  fob  Setting  Fire- 
Evidence. 

In  an  action  against  an  executor  charging 
his  testator  with'the  burning  of  plaintiff's  house, 
Md,  that  there  was  nothing  in  the  evidence 
tending  to  show  that  his  testator  procured  or 
induced  any  one  else  to  set  fire  to  the  building. 

[Ed.  Note. — For  other  cases,  see  Fires,  Dec 
Dig.  8  7.*] 

Appeal  from  Circuit  Court,  Caldwell 
County. 

"Not  to  be  ofBclally  reported." 

Action  by  Charles  RatUS  against  B.  H. 
Daniel  and  others.  Defendant  Daniel  bar- 
ing died  pendente  lite,  the  case  was  revived 
against  bis  executor.  From  a  Judgment  In 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Selden  Y.  Trimble,  Jno.  C.  Gates,  Breath- 
itt &  Bell,  and  Trimble  &  Bell,  for  appel- 
lant. S.  D.  Hodge,  Hodge  &  Hodge,  Ward 
Headley,  and  J.  Elliott  Baker,  for  appellees. 

HOBSON,  J.  Charles  RatllfT  owned  a 
storehouse  on  the  corner  of  Main  and  Eddy- 
yille  streets  In  Princeton,  Ky.;  the  lot  run- 
ning back  to  Washington.     In  the  rear  of 


Their  lots  did  not  adjoin  on  Main  street,  but 
In  'the  rear  and  on  Washington  street  they 
adjoined.  On  the  rear  of  Daniel's  lot  was 
a  residence  occupied  by  Mrs.  Mollle  Boyd 
as  his  tenant,  which  fronted  on  Washington 
street.  On  October  25,  1902,  Daniel's  ware- 
house took  Are,  and.  for  some  years  after- 
wards the  fire  seems  to  have  been  regarded 
as  accidental ;  but  nearly  "three  years  after- 
wards when  Daniel  bad  refused  to  marry 
Mrs.  Boyd,  and  she  complained  that  he  bad 
broken  a  marriage  contract  with  her,  she 
gave  out  that  Daniel  bad  set  fire  to  Ratllff's 
house  and  had  burned  it  On  October  2, 
1905,  after  this  bad  come  to  Ratllff's  ears, 
be  brought  this  suit  against  Daniel  char- 
ging that  be  had  burned  his  bouse,  and  that 
the  bouse  and  contents  were  of  value  $7,817. 
Daniel  filed  an  answer  in  which  he  denied 
the  allegations  of  the  petition.  A  trial  was 
had  which  resulted  In  a  hung  Jury.  After 
this  Daniel  died,  and  after  his  death  at  the 
October  term,  1908,  the  case  being  revived 
against  bis  executor,  a  second  trial  was  had, 
wblcb  resulted  in  a  verdict  and  Judgement  for 
the  defendant    The  plaintiff  appeals. 

The  plaintiff  alleged  In  his  petition  that 
Daniel  himself,  or  by  Inducing  and  Inciting 
other  person  or  persons  to  the  plaintiff  un- 
known, wrongfully  and  willfully  set  fire  to 
the  building.  The  defendant  moved  the 
court  to  require  the  plaintiff  to  elect  wheth- 
er he  would  rely  upon  the  allegation  of  his 
petition  to  the  effect  that  B.  H.  Daniel  set 
fire  to  the  building,  or  upon  the  allegation 
that  Daniel  Induced  or  Incited  other  persons 
to  set  fire  to  It.  The  court  ruled  that  the 
plaintiff  must  make  the  election,  or  allege 
that  one  or  the  other  state  of  facts  was  true 
and  that  be  did  not  know  which  was  true. 
Thereupon  the  plaintiff  Interlined  his  peti- 
tion by  stating  that  he  did  not  know  which 
state  of  facts  was  true.  The  defendant  then 
filed  his  answer,  and  the  case  proceeded. 
Whether  the  court  was  right  in  requiring 
the  plaintiff  to  allege  that  be  did  not  know 
which  state  of  facts  was  true  is  Immaterial. 
The  plaintiff  amended  his  petition  to  con- 
form to  the  ruling  of  the  court;  the  whole 
matter  was  placed  In  Issue;  and  the  trial 
was  had  on  the  merits  of  the  whole  case. 

The  defendant  on  the  last  trial  read  to  the 
Jury  the  testimony  of  B.  H.  Daniel  given  on 
the  first  trial.  The  fire  occurred  about  mid- 
night The  defendant  Introduced  Miss  Jes- 
sie Simmons,  who  lived  at  Daniel's  bouse, 
and  proved  by  ber  that  on  the  night  of  the 
fire  Daniel  came  home  about  half  past  9  and 
went  to  bed,  and  that  he  was  In  bed  asleep 
and  was  waked  up  when  the  fire  occurred; 
that  be  did  not  leave  home  after  be  came 
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there  that  night  until  he  was  sent  for  ta 
come  to  the  fire.  Daniel  had  left  a  will 
which  had  been  probated,  and  by  this  will 
he  had  devised  to  Miss  Simmons  his  estate. 
It  was  Insisted  for  the  plalntlfF  that  she  was 
testifying  for  herself,  and  under  section  606 
of  the  CItU  Code  of  Practice  could  not  tes- 
tify as  to  anything  done  or  omitted  to  be 
done  by  Daniel,  as  he  was  dead.  Subsec- 
tion 2  of  section  606  is  In  these  words: 
"Subject  to  the  provisions  of  subsectltm  7  of 
this  section,  no  person  shall  testify  for  him- 
self concerning  any  verbal  statement  of,  or 
any  transaction  with,  or  any  act  done  or 
omitted  to  be  done  by,  an  Infant  under  four- 
teen years  of  age,  or  by  one  who  Is  of  un- 
sound mind  or  dead  when  the  testimony  Is 
ofFered  to  be  given  except  for  the  purpose 
and  to  the'  extent,  of  affecting  one  who  la 
living,  and  who,  when  over  fourteen  years  of 
age  and  of  sound  mind,  heard  such  state- 
ment, or  waa  present  when  such  transaction 
took  place^  or  when  such  act  was  done  or 
omitted,  unless  the  Infant  or  his  guardian 
shall  have  testified  against  such  person, 
with  reference  to  such  statement,  °  transac- 
tion or  act;  or  the  person  of  unsound  mind 
shall,  when  of  sound  mind,  have  testified 
against  such  person,  with  reference  thereto; 
or,  the  decedent,  or  a  representative  of,  or 
some  one  Interested  in,  bis  estate,  shall 
have  testified  against  such  person,  with  ref- 
erence thereto."  It  will  be  observed  that 
by  the  statute  a  person  may  not  testify  for 
himself  as  to  a  statement  of  a  person  since 
deceased  or  as  to  an  act  done  or  omitted  to 
be  done  by  him,  except  for  the  purpose  and 
to  the  extent  of  affecting  one  who  Is  living 
and  who  when  over  14  years  of  age  and  of 
sound  mind  heard  such  statements  or  was 
present  when  such  transaction  took  place 
or  when  such  act  was  done  or  omitted,  un- 
less, among  other  things,  a  representative  of 
or  some  one  Interested  in  the  estate  shall 
have  testified  against  such  person  with  ref- 
erence thereto.  The  statute  thus  clearly  rec- 
ognizes the  right  of  persons  interested  In  an 
estate  testifying  for  Its  protection  when  the 
estate  is  sued  by  a  third  person,  for,  if  those 
interested  in  the  estate  could  not  testify  as 
to  acts  done  or  omitted  by  the  decedent,  the 
exception  would  be  without  meaning.  This 
precise  question  was  before  us  in  Moore  v. 
Moore's  Adm'r,  101  S.  W.  338,  30  Ky.  Law 
Rep.  1370.  We  there  said:  "While  no  per- 
son may  testify  for  himself  as  to  a  transac- 
tion with  or  an  act  done  or  omitted  to  be 
done  by  a  decedent,  a  person,  although  he 
may  be  Interested  in  the  estate,  may  testify 
for  the  decedent's  estate,  and  for  Its  protec- 
tion against  one  who  is  living.  The  statute 
was  not  designed  to  deprive  the  estate  of  a 
decedent  of  the  testimony  of  the  persons 
most  likely  to  be  able  to  protect  it" 

The  grand  Jury  upon  the  testimony  of  Mrs. 
Boyd  indicted  Daniel  for  the  burning  of  the 


house.  The  plaintiff  offered  to  read  the  In- 
dictment to  the  Jury.  The  court  properly 
refused  to  allow  it  to  be  read.  A.  conviction 
for  felony  may  be  shown,  but  an  Indictnaent 
for  felony  may  not  be  shown.  The  piaintifF 
was  properly  not  allowed  to  show  by  tlie 
Insurance  agent.  Mills  Wood,  that  Mrs.  Boyd 
had  renewed  a  policy  of  Insurance  on  her 
property  shortly  before  the  fire.  There  was 
nothing  In  his  evidence  connecting  Danid 
with  this.  The  plaintiff  offered  proof  at- 
tacking the  general  character  of  Daniel. 
The  court  properly  allowed  the  defendant  to 
show  in  what  respect  his  moral  character 
was  bad.  The  fact  that  Daniel  executed  the 
deed  of  October  2d  was  before  the  Jury ;  but, 
explained  as  it  was,  the  fact  was  of  little 
value. 

At  the  conclusion  of  all  the  evidence  the 
court  instructed  the  Jury,  in  substance,  that 
if  they  believed  froni  the  evidence  that  Dan- 
iel set  Are  to  the  plaintiff's  house,  and  there- 
by caused  the  building  or  any  of  its  contents 
to  be  consumed  or  destroyed  by  fire^   they 
should  find  for  the  plaintiff.    He  refused  to 
give  an  instruction  asked  by  the  plaintiff  to 
the  effect  that  the  Jury  should  find  for  the 
plaintiff  if  they  believed  from  the  evidence 
that  Daniel  either  in  person,  or  by  inciting  or 
inducing  some  one  else  so  to  do,  set  fire  to 
the  building  and  thereby  caused  it  to  be  de- 
stroyed.    The  only  difference  between  the 
Instruction  given  and  that  refused  was  that 
the  instruction  refused  contained  these  words 
"either  in  person,  or  by  inciting  or  inducing 
some  one  else  so  to  do."    The  court  also  re- 
fused to  so  tell  the  Jury  when  asked  the  ques- 
tion by  them.    It  may  be  conceded  that  Dan- 
iel burned  the  house  if  he  set  fire  to  It  with 
his  own  hands,  or  if  he  procured  another  to 
set  fire  to  it,  and  that  be  is  equally  liable 
in  either  case;    but  the  instructions  of  tbe 
court  to  the  Jury  should  bcT  based  upon  tbe 
evidence,  and  a  view  of  the  case  should  not  be 
set  out  in  an  instruction  when  there  Is  no  evi- 
dence to  support  it.    The  plaintifTs  whole  case 
rested  upon  the  evidence  of  Mrs.  Boyd  and  her 
son.    She  testified,  in  substance,  as  follows: 
Some  days  before  the  fire  Daniel  told  her 
the  warehouse  would  not  stand  long;    that 
be  did  not  like  Ratliff ;  that  be  wanted  her 
son  to  come  to  bis  store  and  help  him  to  con- 
nect the  hose  to  the  fire  plug  because  Bat- 
110*8  warehouse  was  going  to  bum  in  about 
two  weeks,  and  he  wanted  to  have  the  hose 
on  in  order  to  save  her  house.    That  he  asked 
her  when  her  Insurance  would  run  out,  told 
her  to  keep  insured,  and  about  a  month  be- 
fore the  fire  she  did  renew  the  insurance  with 
$12.50  which  he  gave  her,  telling  her  at  the 
time  it  would  not  be  very  long  until  RatUfTs 
house  would  be  burned  down.    He  said,  "Re- 
venge is  sweet,"  and  he  did  not  like  any  of 
the  Ratllffs.    That  on  the  night  of  the  flre 
between  9  and  10  o'clock  Daniel  came  to  her 
house  and  wanted  to  borrow  a  dress  of  hera. 
She  asked  him  what  he  was  going  to  do.  He 
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said  It  wonid  be  all  right,  that  he  had  some 
dirty  work  to  do,  she  would  know  directly, 
and  he  wanted  to  borrow  one  of  her  dresses 
to  pat  on.  That  he  did  not  want  any  one  to 
know  who  he  was.  She  got  an  old  calico 
motherhnbbard,  and  he  put  It  on  and  went 
down  toward  the  Ratlllf  warehouse  with 
something  In  his  hands.  It  was  not  long 
nntll  he  came  back.  She  asked  him  what 
he  had  done,  and  he  said:  "It  Is  all  right 
You  will  see  In  a  short  while  what  I  have 
done."  Shortly  after  this  the  alarm  of  fire 
was  glTtn,  and  the  warehouse  was  discover- 
ed to  be  on  fire.  After  the  fire  he  said  to 
her,  "I  told  you  the  warehouse  was  going 
to  bum  in  about  two  weeks,  and  it  sure  did." 
The  testimony  of  her  son  was  to  the  same  ef- 
fect as  his  mother's  as  to  the  hose,  and  as  to 
some  similar 'statements  made  to  him  by  Dan- 
iel. Another  witness  testified  that  he  came 
along  the  street  shortly  before  the  fire  alarm 
was  given,  and  a  negro  came  running  down 
the  street  who  bore  off  to  one  side  so  that  he 
could  not  see  who  It  was.  He  went  on  home, 
and  after  be  got  home  the  alarm  of  fire  was 
given.  There  was  nothing  In  this  evidence 
to  show  or  tending  to  show  that  Daniel  had 
procured  or  Induced  any  one  else  to  set  fire 
to  the  building.  If  the  testimony  for  the 
plaintiff  was  true,  he  had  burned  It;  and. 
If  the  Jury  had  believed  this  testimony,  they 
would  have  so  found.  There  was  nothing  In 
the  evidence  tending  to  show  a  conspiracy 
between  Daniel  and  anybody  else  to  burn  the 
house  or  connecting  any  one  else  with  the 
burning  of  It  To  have  submitted  this  issue 
to  the  Jury  would  have  been  to  submit  to 
them  a  view  of  the  case  on  which  there  was 
no  evidence.  The  proof  showed  that  Daniel 
and  Ratllff  were  good  friends.  No  motive 
for  such  a  deed  is  shown  when  we  take  all 
the  evidence.  Mrs.  Boyd  and  her  son  were 
thoroughly  impeached.  The  case  rested 
wholly  upon  their  testimony  to  connect  Dan- 
iel with  the  fire;  and,  in  view  of  all  the 
facts,  we  conclude  that,  in  any  view  of  the 
matter,  the  ends  of  substantial  Justice  do  not 
require  a  new  trial  of  the  action.  Daniel's 
property  was  similar  to  Ratllff's.  It  was 
wholly  uninsured.  That  Daniel  had  procured 
another  jperson  to  set  the  building  on  flre, 
and  then  bad  placidly  gone  home  and  gone  to 
sleep  without  taking  any  precaution  for  the 
protection  of  his  own  property,  no  Jury  would 
have  believed.  If  the  testimony  of  Miss 
SImmoas  Is  true,  the  testimony  of  Mrs.  Boyd 
cannot  be  true,  for,  according  to  Mrs.  Boyd, 
It  was  not  long  after  Daniel  left  her  house 
before  the  alarm  of  flre  was  given.  Batllfl 
regarded  Daniel  at  the  time  as  his  friend, 
and  It  Is  Incredible  that  such  a  crime  as  this 
would  have  been  committed  by  a  man  with- 
out adequate  motive,  and  of  this  there  Is  no 
evldoice. 
Judgment  aflSrmed. 


LOUISVILLE  &  N.  E.  CO.  v.  PEARCT. 
(Court  of  Appeals  of  Kentucky.    Oct  22,  1909.) 

1.  Masteb  Awn  Sebvant  (J  270*)— Injubt  to 
Skbvant— Evidence  or  Oiboitmstances. 

A  railroad  company,  has  a  right,  when 
backing  an  engine  to  make  a  coupling,  to  do  so 
with  a  car  attached  to  the  engine,  so  that  the 
reason  it  was  attached  (a  defect  therein)  is  im- 
material, and  may  not  he  shown  by  the  brake- 
man,  who  was  to  have  made  the  coupling,  and 
who  was  injured  through  alleged  neglect  of  the 
engineer  to  obey  a  stop  signal. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  270.*] 

2.  Masteb  and  Sebvant  (8  270*)— Injury  to 
SebvanT— Evidence  ok  Cibcumstances. 

A  railroad  company  having  the  right  to 
pile  timber  along  its  track,  a  brakeman,  injured, 
while  preparln^i  to  make  a  coupling,  through 
a  stop  signal  given  the  engineer  being  neglect- 
ed, may  show  such  piling,  and  conseqnent  ob- 
struction of  the  view  between  him  ana  the  en- 
gineer, only  as  the  reason  for  his  communicat- 
ing the  stop  signal  to  the  engineer  through  the 
fireman,  instead  of  directly  to  him. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant  Dec  Dig.  i  270.*] 

3.  Evidence  ({  168*)— Best  and  Secondabt 
Evidence. 

The  rules  of  a  company  being  In  writing, 
the  written  rules  are  the  best  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  471-526 ;   Dec.  Dig.  {  158.*] 

4.  MA8TEB   AND   SeBVANT   (J  270*)- iNJUBT  TO 

Servant- Evidence. 

A  brakeman.  injured  in  making  a  coupling, 
may  not  show  that  another  brakeman  was  in- 
toxicated ;  nothing  he  did  or  omitted  to  do  hav- 
ing anything  to  do  with  the  accident. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  270.*] 

5.  Masteb  and  Sebvant  (g  289*)— Injubt  to 
Sebvant — Contbibutort   Negligence. 

Whether  a  brakeman  was  negligent  in  go- 
ing on  the  track,  and  working  on  the  lever  of 
a  car  to  which  a  coupling  was  to  be  made,  with- 
out waiting  to  see  whether  a  stop  signal  he 
gave  the  engineer  was  obeyed,  was  a  question 
for  the  jury,  where  the  engineer  had  been  run- 
ning by  bis  signals,  and  had  previously  obeyed 
all  given  by  him,  and  the  train  was  moving  very 
slowly. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S§  1089-1132;    Dec  Dig. 

6.  Tbiai,  (g  139*)— Pebemptobt  Instbuction. 

A  peremptory  Instruction,  on  the  ground 
that  an  engineer  did  not  receive  the  stop  sig- 
nal of  a  brakeman,  cannot  be  given;  the  fire- 
man having  testified  he  received  it  and  com- 
municated It  to  the  engineer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  832,  333,  338-341;    Dec.  Dig.  S  139.*] 

7.  Masteb  and  Sebvaitt  (J  198*) — "Fellow 
Servants." 

The  fireman  and  a  brakeman  of  a  train  are 
"fellow  servants." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SS  493-614;  Dec  Dig.  S 
198. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2716-2730;   voL  8,  p.  7662.] 

8.  Masteb  and  Sebvant  (S  202*)— Injxtbt  to 
Servant  —  Liabilitt  or  Master  —  Gross 
Negligence. 

A  railroad  company  is  not  liable  for  injury 
to  a  brakeman,  where  death  did  not  ensue,  un- 
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less  the  negligence  of  Its  engineer  causing  it 
was  gross. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  535;    Dec.  Dig.  |  202.*J 

9.  TBIAL     (8     252*)— iNBTBTJOnONB— CONIOBM- 

ITT  TO  Facts. 

There  having  been  no  evidence  of  negligence 
of  a  superior  servant  other  than  that  of  an 
engineer,  in  an  action  for  injury  to  a  brakeman, 
an  instruction,  instead  of  being  as  to  finding 
negligence  of  "agents"  of  the  company  and 
"servants"  superior  to  the  brakeman ;  should 
have  been  as  to  finding  negligence  of  the  "en- 
gineer." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §g  596-612 ;   Dec.  Dig.  S  252.*] 

10.  Dauages  (I  216*)- Personai,  Injttbiks— 
MEAS0BB  OF  Damages — Instbuctions. 

The  measure  of  compensatory  damages  for 
personal  injuries  is  erroneously  stated  by  an 
instraction  that  the  jur^  could  take  Into  con- 
sideration the  age  and  situation  of  the  person, 
his  earning  capacity,  and  its  probable  duration, 
his  bodily  suffering  and  mental  anguish  re- 
sulting from  the  injuries,  the  loss  from  want 
of  the  Injured  limbs,  and  the  extent  to  which 
he  Is  disabled  by  the  injuries  from  making  a 
support  for  himself. 

(Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  8S  548-555 ;    Dec.  Dig.  {  216.»] 

11.  Masteb  and  Sebvant  (J  296*)- INJDBT  to 

SEBVANT  —  CONTBIBUTOBT  NEOLIGENCK— IN- 
8TBTICTI0NS. 

In  place  of  an  Instruction,  in  an  action  by 
a  servant  for  injuries,  that  though  he  was  in- 
jnred  through  the  negligence  of  defendant's  su- 
perior servant,  yet  if  he  by  his  own  negligence 
contributed  to  the  injnry,  and  but  for  his  n^- 
ligence  would  not  have  been  injured,  he  could 
not  have  recovered,  there  should  have  been  giv- 
en one  that  he  was  bound  to  exercise  such  care 
to  keep  out  of  danger  as  may  be  reasonably  ex- 
pected of  a  person  of  ordinary  prudence  situat- 
ed as  he  was,  and  if  he  failed  to  do  so,  and 
but  for  such  failure  he  would  not  have  been 
Injured,  he  could  not  recover,  notwithstanding 
any  negligence  of  the  superior  servant. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1180-1194;  Dec.  Dig. 
i  296.*] 

12.  Masteb  and  Sebvant  (J  293*)— Injttbt  to 
Servant  —  Actionable  NEOUasNCB  — In- 
structions. 

The  jury.  In  an  action  for  Injury  to  a 
brakeman  through  failure  to  stop  the  en^ne,  as 
signaled  by  the  brakeman,  should  be  instructed 
tlmt,  though  he  gave  a  stop  signal  to  the  fire- 
man, if  the  latter  did  not  pass  it  to  the  engineer, 
as  to  which  the  evidence  was  conflicting,  the  com- 
pany was  not  liable. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {$  1148-1161 ;  Dec.  Dig.  i 
293.*] 

Appeal  from  Clrcnlt  Court,  Enoz  County. 

"Not  to  be  offlclally  reported." 

Action  by  Joljn  Pearcy  against  the  Iiouls- 
Tllle  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed and  remanded. 

Benjamin  D.  Warfield,  Jas.  D.  Black,  and 
J.  W.  Alcorn,  for  appellant  Edward  W. 
Hiues,  B.  B.  Golden,  C.  O.  McCbord,  and  J. 
y.  Norman,  for  appellee. 

HOBSON,  J.  Jolm  Pearcy  was  tbe  middle 
brakeman  on  a  local  freigbt  train  of  the 


Louisville  &  NaShTlIle  Ballroad  Company  be- 
tween Middlesboro  and  CorbIn,  Ky.    There 
was  also  on  the  train  a  head  brakeman,  a 
rear  brakeman,  and  a  negro  who  was  learn- 
ing tbe  road.    At  Ferndale  station  they  took 
on  a  car,  tbe  coupling  apparatus  of  whicb. 
at  one  end  was  defective,  the  defect  being 
that  the  bumper   dropped  down   below    Its 
proper  position,  and  in  order  to  couple  this 
car,  one  brakeman  had  to  hold  up  the  bum- 
per while  the  other  coupled  It    After  this- 
car  was  put  In  the  train  it  went  on  its  way, 
stopping  at  tbe  different  stations  as  usual 
until  they  reached  Gray's  station,  some  35 
miles  further  on.    They  had  an  order  to  meet 
another  train  there,  and  tbe  conductor  order- 
ed the  negro,  after  they  stopped,  to  go  ahead 
and  flag  down  the  other  train,  but  the  negro 
did  not  go  as  far  ahead  as  the   engineer 
thought  necessary,  and  he  refused  to  pull  out 
on  the  main  track,  as  the  conductor  had  di- 
rected, for  the  purpose  of  going  in  on  a  side 
track,  and  getting  out  a  car  that  stood  on 
it     Tbe  conductor   bad   ordered  tbe    head 
brakeman  and  Pearcy  to  attend  to  this  while 
he  went  back  to  tbe  rear  of  the  train  to  send 
the  rear  brakeman  to  the  rear  to  flag  any 
train  that  might  be  approaching  In  tbe  rear. 
When  tbe  engineer  refused  to  pull  out  on  tbe 
main  track,  saying  that  the  negro  bad  not 
gone  far  enough,  the  conductor  ordered  the 
head  brakeman  to  go  forward  and  signal  the 
coming  train.    He  thereupon  went  forward, 
gave  the  necessary  signals,  and  told  tbe  negro 
to  go  back  and  help  Pearcy.    Tbe  engineer 
pulled  out  on  tbe  main  track,  and  Pearcy 
threw  the  switch  and  signaled  the  engineer 
back.    He  then  went  back  to  the  switch  lead- 
ing to  where  tbe  car  was  they  wanted  to  get, 
and  threw  that  switch  and  signaled  tbe  en- 
gineer on  back.    The  engineer  came  on  back 
slowly,  and  Pearcy  went  down  to  where  the 
car  was.    When  he  got  there,  be  found  the 
lever  of  the  car  would  have  to  be  adjusted 
before  the  coupling  could  be  made.    He  there- 
upon gave  a  stop  signal,  and,  assuming  that 
It  would  be  obeyed,  went  to  work  on  tbe  lev- 
er, having  bis  back  to  tbe  approaching  train. 
It  was  dark,  and  he  suddenly  discovered  that 
tbe  train  bad  not  stopped,  and  was  coming 
upon  bim.     He  attempted  to  Jump  out,  but 
in  doing  so  his  foot  was  caught,  and  one  arm 
and  one  leg  were  mn  over.    The  engineer 
was  on  the  right  side  of  the  engine.    Pearcy 
was  on  tbe  left  side,  and  was  imasing  the 
signals  to  the  engineer  through  the  fireman. 
He   brought  this   suit  against   the  railroad 
company  to  recover  for  bis  injuries,  and  hav- 
ing recovered  $12,500,  the  railroad  company 
appeals. 

Tbe  above  are  tbe  facts  as  stated  by  the 
plaintiff  and  as  the  proof  for  blm  conduced 
to  show.  Tbe  engineer  testified  that  be  got 
no  stop  signal  from  the  fireman,  or  any  one 
else,  and  that  be  was  backing  as  be  bad  been 
signaled  to  do  when  the  injury  occurred.    It 
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was  dark,  and  notblng  could  be  seen  except 
the  light  of  the  lanterns  by  which  the  sig- 
nals were  given.  The  engineer  also  testified 
that  there  was  a  man  on  each  side  with  a 
lantern  In  his  hand,  while  Pearcy  says  that 
there  was  no  one  there  by  him.  The  negro 
who  had  been  ordered  back  by  the  rear 
brakeman  to  help  Pearcy  was  not  introduced 
on  the  trial,  and  the  proof  does  not  show 
where  be  was. 

Much  evidence  was  Introduced  on  the  trial 
as  to  the  car  pidced  up  at  Ferndale,  and  as 
to  •  the  coupling  being  defective,  it  being 
claimed  by  the  plaintiff  that  one  reason  he 
could  sot  see  the  engineer  was  that  this 
car  bad  been  left  tittached  to  the  engine  by 
the  direction  of  the  conductor,  on  account  of 
the  dlflScnlty  in  coupling  and  nnconpllng  it 
All  of  this  evidence  should  have  been  exclud- 
ed from  the  Jury.  A  railroad  company  has 
a  perfect  right  to  make  couplings  with  more 
or  less  cars  attached  to  the  engine,  and  the 
reason  why  a  particular  car  Is  attached  to 
the  engine  is  wholly  immaterial.  Pearcy 
knew  fill  about  the  car,  and  understood  the 
situation  perfectly.  All  the  testimony  relat- 
ing to  this  car,  including  the  testimony  as  to 
what  the  conductor  had  said,  should  have 
been  excluded  from  the  jury.  There  was  al- 
so evidence  to  the  effect  that  there  was  a  pile 
«f  timber  which  obstructed  the  view  between 
Pearcy  and  the  engineer,  and  this  was  also 
given  as  a  reason  why  he  was  signaling  from 
the  fireman's  side,  as  the  track  was  on  a 
curve,  and  the  timber  came  in  between  him 
and  the  engineer.  The  railroad  company  has 
a  right  to  pile  timber  along  its  tracks,  and 
the  fact  that  this  timber  obstructed  the  view 
was  Immaterial,  except  as  showing  why  the 
Bignals  were  given  on  that  occasion  as  they 
were.  The  court  on  another  trial  will  so  tell 
the  Jury.  There  was  much  evidence  about 
the  rules  of  the  company.  Where  the  rules 
are  in  vrritlng,  the  writing  should  be  Intro- 
duced, for  the  written  or  printed  rule  is  the 
best  evidence.  The  rear  brakeman  had  noth- 
ing to  do  with  the  coupling  of  the  cars,  as 
he  had  been  sent  back  to  flag  the  train  in 
rear,  and  no  evidence  should  have  been  ad- 
mitted as  to  his  being  Intoxicated,  because 
nothing  that  he  did  or  omitted  to  do  had 
anything  to  do  with  the  accident  The  court 
at  the  conclusion  of  the  trial  excluded  the 
evidence  as  to  the  car  picked  up  at  Ferndale, 
as  to  Blscoe's  being  intoxicated,  and  as  to 
the  timber  piled  on  the  right  of  way,  but  on 
another  trial  it  will  not  be  admitted,  except 
as  above  stated. 

Whether  Pearcy  should  have  gone  in  to 
work  at  the  lever  after  he  gave  the  stop  sig- 
nal, and  before  he  knew  that  it  was  obeyed, 
is  a  question  for  the  Jury.  The  engineer  had 
been  running  by  his  signals ;  he  had  obeyed 
all  the  signals  which  he  had  given;  the 
train  was  running  very  slowly ;  and  what  a 
man  of  ordinary  prudence  would  do  under 
the  circumstances  would  depend  somewhat 
upon  the  custom  of  doing  the  business.    Time 


is  of  great  Importance  in  the  railroad  busi- 
ness. Brakemen  must  necessarily  discharge 
their  duties  as  promptly  as  they  can,  and 
we  conclude  that  It  should  be  left  to  the  Jury 
to  determine  whether  Pearcy  used  ordinary 
care  in  going  In  as  he  did.  The  fireman  In 
effect  testified  he  received  a  stop  signal  from 
Pearcy,  and  passed  it  to  the  engineer.  In 
view  of  this  evidence  we  cannot  say  that  a 
peremptory  instruction  should  have  be^n  giv- 
en on  the  ground  that  the  engineer  did  not 
receive  the  signal  which  Pearcy  gave.  The 
case  Is  here  on  all  the  evidence. 

The  court  gave  the  Jury  these  Instructions: 
"(1)  If  you  shall  believe  from  the  evidence 
that  the  plaintiff,  John  Pearcy,  on  the  occa- 
sion mentioned  In  the  evidence  In  this  case, 
was  run  over  and  Injured  by  defendant's 
train  or  engine,  whereby  he  lost  a  leg  and  an 
arm,  as  exhibited  to  the  Jury,  and  you  shall 
further  believe  from  the  evidence  that  said 
injuries  were  caused  by  the  gross  careless- 
ness or  the  gross  negligence  of  the  defend- 
ant's agents  and  servants  superior  to  plain- 
tiff then  and  there  controlling,  managing,  and 
operating  the  said  train  or  engine,  you  shall 
find  for  the  plaintiff,  but  unless  you  shall 
believe  from  the  evidence  that  the  said  In- 
juries to  the  plaintiff  were  caused  by  the 
gross  carelessness  or  gross  negligence  of  the 
defendant's  aforesaid  agents  or  servants,  in 
the  control,  management  or  operation  of  said 
train  or  engine,  you  should  find  for  the  de- 
fendant If  you  find  for  the  plaintiff,  you 
should  find  for  him  such  damages  as  you 
may  believe  from  the  evidence  he  has  sustain- 
ed, and  In  estimating  the  amount  of  such 
damages,  you  should  take  into  consideration 
the  age  and  situation  of  the  plaintiff,  bis 
earning  capacity  and  Its  probable  duration, 
tala  bodily  suffering,  and  mental  anguish,  re- 
sulting from  the  Injuries  received  and  the 
loss  sustained  by  the  want  of  the  limbs  In- 
jured, and  the  extent  to  which  he  is  disabled 
from  making  a  support  for  himself  by  reason 
of  the  Injuries  received,  and  you  may,  in  ad- 
dition to  such  compensatory  damages,  find 
punitive  damages  in  your  discretion,  not  ex- 
ceeding, however,  for  all  injuries  complained 
of,  $25,000,  the  amount  claimed  in  the  plain- 
tiff's petition.  (2)  Although  you  may  believe 
from  the  evidence  that  the  plaintiff  was  in- 
jured through  the  gross  carelessness  or  gross 
negligence  of  the  defendant's  aforesaid  agents 
or  servants,  yet  if  you  shall  further  believe 
from  the  evidence  that  the  plaintiff,  by  his 
own  carelessness  or  negligence  at  the  time  of 
his  Injury,  contributed  to  the  same,  and  that 
but  for  his  said  carelessness  or  negligence  he 
would  not  have  been  Injured,  you  should  find 
for  the  defendant  (3)  Gross  negligence.  In 
the  meaning  of  these  Instructions,  is  the  ab- 
sence of  Blight  care.  (4)  The  defendant  is 
not  -the  Insurer  of  the  safety  of  its  employes, 
and  the  plaintiff  In  accepting  the  employment 
as  brakeman  assumed  all  the  ordinary  risks 
incident  to  said  business." 

There  was  nothing  in  the  evidence  to  show 
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any  negligence  on  the  part  of  the  conductor. 
The  fireman  and  the  brakeman  were  fellow 
servants.  Southern  R.  R.  Co.  t.  Clifford,  110 
Ky.  731,  62  S.  W.  514,  23  Ky.  Law  Rep.  111. 
As  death  did  not  result,  the  defendant  was 
not  liable,  unless  there  was  gross  negligence 
on  the  part  of  the  engineer.  In  lieu  of  the 
first  clause  of  Instruction  No.  1  the  court 
should  have  told  the  Jury  that,  If  they  be- 
lieved .from  the  evidence  that  the  en^neer 
operating  the  engine  in  question  received  a 
stop  signal,  and  by  gross  negligence  failed 
to  obey  it,  and  thereby  caused  the  plalntlfC 
to  receive  the  injuries  sued  for,  they  should 
find  for  the  plaintiff.  In  lieu  of  the  second 
clause  of  the  instruction  he  should  have  told 
the  Jury  that,  unless  they  believed  from  the 
evidence  that  the  engineer  received  a  atop 
signal,  and  by  gross  negligence  failed  to  obey 
It,  they  should  find  for  the  defendant  The 
measure  of  compensatory  damages  given  In 
instruction  1  is  erroneous.  L.  &  N.  R  R. 
Co,  v.  Hall,  115  Ky.  679,  74  8.  W.  280,  24  Ky. 
Law  Rep.  2487;  L.  &  N.  R.  R.  Go.  v.  Logsdon, 
114  Ky.  746,  71  8.  W.  905,  24  Ky.  Law  Rep. 
1566;  Lexington  R.  R.  Co.  v.  Herring,  96  S. 
W.  558,  29  Ky.  Law  Rep.  798.  On  another 
trial  the  court  will  define  the  measure  of 
compensatory  damages  as  indicated  In  these 
cases.  In  Ueu  of  the  second  instruction  the 
court  will  tell  the  jury  that  it  was  incumbent 
upon  the  plaintiff  to  exercise  such  care  to 
keep  out  of  danger  as  may  be  reasonably  ex- 
pected of  a  person  of  ordinary  prudence  situ- 
ated as  he  was;  and  if  he  failed  to  do  this, 
and  but  for  such  failure,  he  would  not  have 
been  injured,  they  should  find  for  the  defend- 
ant, although  there  was  gross  negligence  on 
the  part  of  the  engineer  as  set  out  in  No.  1. 
By  another  instruction  the  court  should  tell 
the  Jury  that,  although  the  plaintiff  gave  a 
stop  signal  to  the  fireman,  still  if  the  fireman 
did  not  pass  It  to  the  engineer,  the  defendant 
is  not  liabla 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


ENTEKPRISB  MFG.  CO.  v.  CAMPBELL 
et  aL 

(Court  of  Appeals  of  Kentucky.    Oct  14,  1009.) 

1.   8AI.es   (J   23*)— CONTBACTS— B^?IDENC^5. 

Where  a  manufacturer  receiving  an  order 
for  a  sawmill  and  fixtures  for  delivery  at  30 
days  or  as  soon  thereafter  as  be  could  obtain 
transportation  to  the  point  of  delivery,  the  order 
stipulating  for  a  cash  payment  and  secured 
notes  for  the  balance,  and  providing  that  the 
order  was  subject  to  the  acceptance  of  the  manu- 
facturer, accepted  the  cash  payment,  he  must 
within  a  reasonable  time  which  does  not  ex- 
ceed the  30  days,  either  accept  or  reject  the 
order,  and  by  retaining  the  cash  payment  there- 
after without  notifying  the  buyer  of  the  non- 
acceptance  of  the  order,  the  order  was  accepted 
and  a  binding  contract  made. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dfg.  {{  44-48;   Dec.  Dig.  f  23.*] 


2.  Sales  (|  418*)— Coittbacis—Bbeach— Dam- 
ages. 

A  buyer  of  a  sawmill,  suing  for  the  non- 
delivery thereof,  may  show  that  he  had  con- 
tracts with  third  persons  to  saw  timber,  and 
may  show  what  reasonable  profits  he  coold  make 
therefrom,  but  he  cannot  show  the  contract  prof- 
its unless  the  seller  had  notice  of  such  con- 
tracts, nor  can  he  show  that  one  of  the  third  per- 
sons refused  to  pay  a  note  because  of  the  fail- 
ure to  carry  out  the  contract  with  him. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Die.  M  1174,  1189-1192,  1198;  Dec.  Dig.  | 
418.*] 

3.  Sales  ({  418*)— Contsacts— Bbkach— Dam- 
ages. 

A  buyer  of  a  sawmill  suing  for  the  nonde- 
livery of  the  mill  may  not  recover  damages  re- 
sulting from  the  fact  that  he  could  not  saw 
lumber  with  which  to  repair  a  tramroad  on  his 
land  because  such  damages  were  too  remote,  and 
were  not  in  the  contemplation  of  the  parties,  in 
the  absence  of  notice  to  the  seller  at  the  tune 
of  the  execution  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  1174-1201;    Dec.  Dig.  i  4ia*] 

4.  Sales  (j  418*) — Contbacts— Tebmikation. 

A  buyer  of  a  sawmill  for  delivery  December 
Ist,  or  as  soon  thereafter  aa  the  seller  could  ob- 
tain transportation  to  the  point  of  delivery, 
wrote  on  December  27th  following,  to  the  seller  s 
agent,  that,  unless  the  mill  was  then  at  the 
point  of  delivery,  he  would  not  take  it  The 
mill  had  not  then  be^n  delivered.  Sabseqnently 
the  buyer  consented  to  take  the  mill,  and  the 
seller's  a^nt  stated  that  he  thought  the  seller 
would  ship  it  in  a  few  dajrs.  The  mill  was 
never  delivered.  Held,  that  the  bnyei'a  letter  to 
the  seller's  agent  terminated  the  contract  and 
he  could  recover  only  such  damages  as  he  suf- 
fered between  the  time  the  mill  could  with  rea- 
sonable diligence  liave  been  received  and  the  date 
of  the  letter. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f{  1174,  1175;   Dec.  Dig.  i  418.*] 

5.  Sales  ({  418*)— Cortbactb—Bbeach— Dam- 
ages. 

A  buyer  of  a  sawmill  suing  for  the  nonde- 
livery thereof  may  recover  the  reasonable  ex- 
penses of  any  trips  which  he  made  to  the  point 
of  delivery  prior  to  his  termination  of  the  con- 
tract to  ascertain  why  the  mill  had  not  been 
shipped. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  1174-1198;    Dec.  Dig.  {  4ia*] 

Appeal  from  Circuit  Court  Perry  Coimty. 
"Not  to  b€  officially  reported." 
Action  by  A.   E.  Campbell  and   another 
against  the  Enterprise  Manufacturing  Com- 
pany.   From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.     Reversed  and  remanded. 

Bailey  P.  Wootton,  Jesse  Morgan,  and 
Greene,  Van  Winkle  &  Schoolfield,  for  appel- 
lant   Evonole  &  Eversole^  for  appellees. 

CLAY,  O.  Appellees,  A.  D.  and  Joel 
Campbell,  instituted  this  action  against  ap- 
pellant Enterprise  Manufacturing  Compa- 
ny, to  recover  damages  for  Its  failure  to 
deliver  to  them  a  sawmill  at  Jackson,  Ky. 
The  Jury  returned  a  verdict  in  favor  of  ap- 
pellees for  the  sum  of  $300.  From  the  Judg- 
ment based  thereon  this  appeal  Is  pros- 
ecuted. 

On  NoTemb»  2,  1907,  appelleca  signed  as 
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order  to  appellant  for  a  certain  sawmill  and 
fixtures  described  In  the  order,  which  direct- 
ed shipment  of  the  mill  on  December  1,  1907, 
or  as  soon  thereafter  as  appellant  could  ob- 
tain transportation  to  Jackson.  Accordlntr 
to  the  terms  of  the  order,  appellees  agreed 
to  pay  the  snm  of  $100  In  cash  and  to  ex- 
ecute notes  for  the  balance  of  the  purchase 
money.  This  balance  was  $1,000.  The  notes 
were  to  be  secured  by  first  mortage  on  the 
sawmill  and  fixtures,  and  also  on  certain 
lands  described  In  the  order.  Appellees 
made  the  first  payment  of  $100  In  cash  at 
the  time  the  order  was  glren.  This  money 
was  accepted  by  appellant,  and  retained  by 
It  until  the  institution  of  this  action.  Print- 
ed upon  the  order  is  the  following:  "This 
order  subject  to  the  acceptance  of  the  En- 
terprise Manufacturing  Company."  Appel- 
lant never  notified  appellees  either  of  Its  re- 
jection or  acceptance  of  the  order.  On  De- 
cember 27,  1907,  appellees  wrote  to  £.  H. 
MInix,  who  was  appellant's  agent  at  Jack- 
son, Ky.,  that,  unless  the  mlU  was  already  at 
Jackson,  they  would  not  take  It  After  that 
date,  howoTer,  they  went  to  Jackson  and 
consented  to  take  the  mill,  and  Mlnlx  said 
he  thought  the  company  would  ship  it  in  a 
few -days.  The  mill  never  arrived,  nor  did 
appellant  offer  to  return  appellees'  money 
until  the  Institution  of  this  action. 

In  their  petition  appellees  set  forth  the 
contract  in  question,  and  the  failure  of  ap- 
pellant to  perfcnrm  it.  They  also  charged 
that  upon  the  faith  of  the  contract  in  ques- 
tion they  had  entered  into  a  contract  with 
a  number  of  people  for  sawing  lumber  and 
ties;  tbat  they  were  deprived  of  an  oppor- 
tunity to  comply  with  these  contracts  be- 
cause of  appellant's  failure  to  supply  tbe 
sawmill;  and  that,  by  reason  thereof,  they 
were  damaged  in  the  sum  of  $1,000.  Appel- 
lant answered  in  two  paragraphs.  In  the 
first  it  denied  the  allegations  of  the  peti- 
tion. In  the  second  it  pleaded  that  the  or- 
der in  question  was  subject  to  acceptance 
by  it,  and  had  never  been  accepted.  They 
also  pleaded  that  on  December  27,  1907, 
appellees  notified  it  that  they  did  not  want 
the  mill.  It  is  first  insisted  by  appellant 
that  a  peremptory  instruction  should  have 
gone  in  its  favor  because  the  order  In  ques- 
tion was  never  binding  until  accepted  by  It, 
and  because  the  evidence  on  tbe  question  of 
damages  was  insufficient  to  take  the  case  to 
the  Jury. 

After  appellant  accepted  the  cash  pay- 
m«it  of  $100  from  appellees,  we  think  it 
was  incumbent  upon  it  within  a  reasonable 
time  either  to  accept  or  reject  the  order. 
Appellant  could  not  keep  appellees'  money 
for  an  unreasonable  length  of  time,  and  then 
claim  tliat  it  never  accepted  the  order.  We 
think  a  reasonable  time  within  which  ap- 
pellant should  have  acted  was  not  later  than 
December  1,  1907.  As  appellant  retained 
the  money  after  that  date,  without  notifying 
appellees  tliat  the  ordor  was  not  accepted, 
121  S.W.-66 


we  are  of  the  opinion  that  this  was  a  suffi- 
cient acceptance  of  the  order. 

During  tbe  course  of  the  trial  appellees 
proved  certain  contracts  with  parties  to  saw 
timber  for  them.  It  was  not  shown  that  no- 
tice of  these  contracts  was  ever  brought 
home  to  appellant  imtll  after  appellees  con- 
cluded not  to  take  the  mill  and  so  notified 
appellant  It  was  error,  therefore,  to  admit 
testimony  to  show  what  profits  would  have 
been  realized  upon  these  special  contracts. 
Appellees  could,  however,  show  that  they 
had  contracts  with  these  parties  to  saw 
timber,  and  what  the  reasonable  profits 
therefrom  would  be — not  what  the  contract 
profits  would  be.  Appellees  were  also  per- 
mitted to  prove  that  a  tramroad  on  their 
land  was  out  of  repair,  and  that  they  were 
damaged  Because  they  could  not  saw  the 
lumber  with  which  to  repair  it.  Such  dam- 
ages were  entirely  too  remote  and  specula- 
tive^ and  could  not.  In  the  absence  of  no- 
tice, have  been  within  the  contemplation  of 
the  parties  at  tbe  time  the  contract  was  en- 
tered into.  Nor  could  appellees  recover  be- 
cause one  of  the  parties  for  whom  they  had 
contracted  to  saw  timber  refused  to  pay 
them  a  note  of  $125  because  of  their  failure 
to  carry  out  their  contract 

Tbe  instructions  in  this  case  are  erron- 
eous, in  that  they  do  not  fix  the  measure  of 
damages,  but  permit  the  jury  to  "roam  at 
will,"  and  fix  such  damages  as  they  see  fit 
They  are  also  erroneous  in  that  they  do  not 
fix  any  time  limit,  but  permit  the  jury  to 
find  damages  for  an  indefinite  length  of 
time.  In  our  opinion  appellees'  letter  of 
December  27th  ended  the  contract  between 
them  and  appellant  Tbe  fact  tbat  &tter 
that  time  appellant's  agent  expressed  tbe 
opinion  that  appellant  would  ship  tbe  mill, 
or  that  be  would  get  it  to  do  so,  did  not  bind 
appellant  to  do  so.  In  other  words,  the 
agent's  statement  did  not  make  a  new  c<mi- 
tract  between  the  parties.  That  being  tbe 
case,  appellees  are  entitled  to  recover  only 
such  damages  as  they  suffered  between  the 
time  when  the  sawmill  could  with  reason- 
able diligence  have  been  received  and  set 
up  by  them  at  the  place  designed  for  Ite 
location,  and  December  27th,  when  they  no- 
tified appellant's  agent  not  to  ship  the  saw- 
mill. The  measure  of  damages  is  tbe  rea- 
sonable profits  which  appellees  would  have 
realized  during  such  time  from  the  ordinary 
operation  of  the  mill.  They  may  also  re- 
cover tbe  reasonable  expense  of  any  trips 
which  they  made  to  Jackson,  just  prior  to 
Deceml)er  27,  1907,  for  the  purpose  of  ascer- 
taining why  the  mill  had  not  been  shipped. 
Upon  tbe  question  of  the  measure  of  dam- 
ages, appellees  may  show  tbat  they  had  con- 
tracted with  other  parties  to  cut  timber,  and 
what  the  reasonable  proflto  for  cutting  the 
same  would  have  been.  They  cannot  show 
what  the  contract  proflto  would  have  been. 

Judgment  reversed,  and  cauKe  remanded 
for  a  new  trial  consistent  with  tills  opinion. 
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LOUISVILLE  DRY  GOODS  CO.  t.  LANMAN 

et  al. 
(Gonrt  of  Appeals  of  Kentucky.    Oct  26,  1909.) 

1.  <Sai,es  (I  369*)  —  Reuxdixs  OV  Skixeb  — 
Fbaud  ot  Buteb. 

If  an  insolvent,  baying  goods  of  plaintiffs, 
mortgaged  the  entire  stock  in  or  to  M  In  Us 
store,  to  secure  a  bank  holding  his  notes  and  a 
surety  thereon  to  the  exclnaion  of  his  other 
creditors,  plaintiffs  could  avoid  the  sales  on 
the  ground  of  the  buyer's  actual  fraud  in  bay- 
ing without  intention  or  means  of  paying  for  the 
goods,  and  in  intending  that  they  should,  the 
moment  they  came  into  his  possession,  pass  to 
preferred  creditors,  and  regain  the  goods  by  det- 
inue, or  claim  and  delivery  under  the  Code,  or 
could  sue  for  damages  for  the  deceit  and  coald 
pursue  the  additional  remedy  of  sequestrating 
the  debtor's  property  for  payment  of  his  debts 
under  the  act  Of  1856  relating  to  conveyances 
bj  insolvents  in  contemplation  of  insolvency,  or 
could  proceed  against  the  debtor  in  involuntery 
bankruptcy  proceedings  in  the  United  States 
court,  if,  when  thej  learned  of  the  deceit,  that 
court  had  power,  under  the  limitation  of  time, 
to  grant  them  relief. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  1084 ;   Dec.  Dig.  I  369.*] 

2.  Bankbdftct  (I  426*)— Debts  Dischabocd 
—Liability  Gbowino  Out  of  Frjlxtd. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  { 
17.  subd.  4,  30  Stat  550  (U.  S.  Comp.  St  1901, 
p.  3428),  excluding  debts  created  by  fraud  from 
the  release  of  the  discharge  in  bankruptcy,  the 
debt  of  the  insolvent,  incurred  by  purchasing 
goods  on  credit  with  the  intention  of  setting  over 
the  goods  to  certain  other  favored  persons  leav- 
ing nothing;  with  which  he  could  pay  for  them  or 
out  of  which  the  sellers  could  make  tbdr  debt, 
would  not  be  released  by  a  discharge. 

[Ed.  Note.— For  other  cases,  see  Bankraptc^, 
Cent  Dig.  §  792;  Dec.  Dig.  §  426.*] 

3.  Bankbtjptot  (J  20*)— Remkdt  of  Seixeb— 
Obtainino  Pebsonai.  Judouent  Aoainst 
A  BuTEB  Adjudicated  a  Bankbupt. 

The  federal  court  being  unable  to  discharge 
the  buyer  from  the  debt,  plaintiffs  could  pursue 
him  in  the  state  courts  smd  obtain  a  personal 
judgment  against  him,  though  he  had  been  ad- 
judged bankrupt,  upon  which,  after  the  federal 
court  had  exercised  its  jurisdiction,  the  writ  of 
fieri  facias  might  issue;  but,  pending  the  pro- 
ceedings in  bankruptcy,  the  state  court  should 
stay  its  execution  until  the  bankruptcy  case  is 
finally  adjudicated. 

[Bid.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §  23;  Dec.  Dig.  |  20.*] 

4.  Bankbtjptct  (S  9*)  —  Oowstbuctioh  of 
Statutes. 

Act  of  1856  (Ky.  St  IS  1910-1917  [Rus- 
sell's St  {8  2104-2111]),  providing  that  a  mort- 
gage by  a  debtor  in  contemplation  of  insolvency 
and  to  prefer  certain  creditors  shall  operate  as 
an  assignment  of  all  his  property  for  the  benefit 
of  all  creditors,  except  as  provided,  sudi  trans- 
fers to  be  nnder  the  control  of  equity,  etc.,  is 
not  a  bankrupt  or  insolvency  statute. 

[EM.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {{  7-0;  Dec.  Dig.  f  9.*] 

5.  Bankbtjptot  (|  9*)— Pbeferewtiai,  Mobt- 
OAOEs  by  Insolvent. 

Ky.  St  i  1910  (Russell's  St  J  21(M),  makes 
a  mortgage  by  a  debtor  in  contemplation  of  in- 
solvency and  with  design  to  prefer  creditors  an 
assignment  of  all  the  debtor's  property  for  ben- 
efit of  all  creditors,  except  as  provided.  Section 
1911  (section  2105)  gives  equity  control  of  pref- 
erential mortgages  made  by  a  debtor  in  contem- 
plation of  insolvency  upon  petition  of  an  inter- 
ested person  within  six  months  after  the  trans- 


fer is  lodged  for  record  or  the  property  is  deliv- 
ered. Bankr.  Act  Jul;  1,  1898,  c.  541.  i  3a  (2), 
30  Stat.  546  (U.  S.  Comp.  St.  1901,  p.  3422). 
makes  the  transfer  while  insolvent  of  any  nor 
tion  of  his  property  by  a  debtor  to  his  creditor 
with  Intent  to  prefer  the  creditor  an  act  of 
bankruptcy,  and  provides  that  a  petition  may 
be  filed  against  an  insolvent  who  has  committed 
an  act  of  bankruptcy  within  four  months  after 
commission  of  the  act  Section  60b  makes  s 
preference  given  four  months  before  filing  a  pe- 
tition voidable  by  the  trustee.  Held,  that  the 
federal  statute  does  not  invalidate  either  a  pref- 
erential mortgage  by  an  insolvent  debtor  or  his 
voluntary  deed  of  assignment  and  if  such  mort- 
gage is  not  attacked  idthin  the  time  which  will 
give  the  bankrupt  court  Jurisdiction,  or  if  tb? 
assignor  is  not  proceeded  against  by  his  credit- 
ors or  does  not  file  petition  to  be  adjudged  a 
bankrupt  within  the  four  months  allowed  by  the 
federal  statute,  the  instruments  may  be  en- 
forced, and  the  parties  thereto  granted  appropri- 
ate relief  by  the  state  court  when  invoked  with- 
in six  months,  and,  where  the  state  court  has 
been  invoked  and  has  taken  jurisdiction  and  pos- 
session of  the  property,  it  may  proceed  to  a 
final  adjudication,  though  the  federal  court  may 
also  have  taken  jurisdiction  of  the  bankrupt  and 
his  affairs. 

[Ed.  Note. — For  other  cases,  see  Bankruptcj. 
Cent  Dig.  i|  7-9;   Dec  Dig.  |  9.*] 

6.  Bankeuptct    (t    20*)  —  JuBisDicnoN    or 

State  Coubt. 

The  state  conrt,  having  taken  jurisdictioi). 
could  adjudge  a  recovery  against  the  debtor  in 
personam  in  favor  of  the  creditor  against  whom 
the  preference  was  made,  staying  the  execbtion 
until  his  application  for  disdiarge  in  bankruptrr 
has  been  acted  upon  by  the  federal  court. 

[Ed.  Note.— For  other  cases,  see  Bankruptrr. 
D*.  Dig.  1.20.*] 

Appeal  from  Circuit  Court,  Mercer  Goant.T. 

"To  be  officially  reported." 

Action  by  the  LoulsTille  Dry  Goods  Codi- 
pany  against  3.  W.  Lanman  and  others. 
Judgment  of  dismissal,  and  plaintiff  apiie.ils. 
Reversed  and  remanded. 

C.  E.  Rankin,  for  appellant  E.  H.  Galther. 
for  appellees. 

O'REAR,  J.  J.  W.  Lanman  was  a  mer- 
chant doing  business  at  Comishrille,  in  Mcr 
cer  county.  The  petition  alleges:  That  tb*- 
plaintiffs  were  wholesale  merchants,  and 
had  sold  him  bills  of  merchandise  from  April 
to  June,  1908,  amounting  to  $473.82,  and  from 
June  23,  1908,  to  July  28,  1908,  of  $50.46: 
that  on  April  28,  1908,  the  defendant  Lan- 
man, being  then  insolvent,  and  with  the  de- 
sign to  prefer  some  of  bis  creditors  to  the 
exclusion  of  the  others,  executed  a  mortgage 
to  the  Union  Bank  of  CornlsUvllle,  Ky.,  upon 
a  storehouse  and  lot  situated  in  CornishTillr. 
"and  the  stock  of  merchandise  now  within 
or  to  be  within  said  storeroom,  consistlui: 
of  dry  goods,  boots,  shoes,  notions,  and  what- 
ever articles  there  may  be  therein,  Includini; 
furniture  and  fixtures,"  to  secure  the  bank 
in  the  sums  of  $1,495.75  on  a  note  due  March 
8,  1908,  $1,323  on  a  note  due  June  4,  ISOS. 
and  $148.42  overdraft  then  due  the  bank: 
that  these  debts  were  in  existence  prior  ti> 
the  execution  of  the  mortgage,  and  were  se- 
cured by  a  prior  pledge  of  30  shares  of  the 


•For  other  cases  la*  sams  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs- 1907  to  date,  &  Reporter  IsduM 
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stock  of  the  bank  as  collateral;  that  one  S. 
V.  De  Baun  had  since  the  filing  of  the  suit 
been  subrogated  to  the  rights  of  the  bank  hy 
an  assignment  of  the  mortgage  to  him  by  the 
bank ;  and  that  the  mortgage  was  fraudu- 
lent, and  executed  with  the  design  to  prefer 
the  bank  and  De  Baun.  It  is  also  alleged 
that  De  Baun  was  bound  as  surety  on  the 
original  notes  to  the  bank,  and  that  the 
mortgage  covers  all  the  property  of  the  mort- 
gagee. The  mortgage  was  acknowledged  on 
April  28,  1908,  but  was  not  recorded  until 
■Tuly  28,  1908.  This  suit  was  begun  by  the 
filing  of  the  petition  and  issual  of  summons 
on  January  14,  1009.  The  summons  was  exe- 
cuted by  personal  service  on  Lanman,  De 
Baun,  and  the  Union  Bank  of  ComishvUle 
on  January  16,  1909.  On  January  27,  1009, 
the  day  on  which  an  appearance  and  answer 
were  due,  the  defendants  filed  a  Joint  answer 
which  they  term  a  "plea  In  bar,"  stating  that 
on  January  25,  1909,  the  defendant  J.  W. 
Lanman  filed  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Kentucky  his  petition  in  bankruptcy,  that 
said  Lanman  was  thereupon  on  that  day  ad- 
judged a  banknlpt  by  said  court,  and  that 
the  affairs  of  the  bankrupt  had  been  refer- 
red by  that  court  to  Its  referee  In  bankruptcy. 
Upon  that  showing  they  prayed  to  be  dlsmlss- 
»tl.  A  demurrer  was  filed  to  the  answer  by 
the  plaintiffs.  The  circuit  cobrt  overruled 
the  demurrer.  The  plaintiffs  declined  to 
plead  further,  and  their  petition  was  dis- 
missed. The  plaintiffs  have  prosecuted  this 
appeal  from  that  Judgment. 

We  have  concluded  that  the  Judgment  is 
erroneous,  when  considered  upon  either  of 
several  grounds.  The  allegations  of  the  peti- 
tion in  this  case  are  not  denied.  They  are 
confessed  as  true.  It  follows  that  J.  W.  Lan- 
man was  insolvent  when  he  gave  the  mort- 
gage, and  inferentially,  when  he  bought  the 
goods  for  which  he  is  sued  in  this  case ;  that 
he  designed  by  the  mortgage  to  prefer  the 
bank  and  De  Baun  to  the  exclusion  in  whole 
of  his  other  creditors.  What  were  the  rights 
of  the  plaintiffs  when  they  filed  this  snit? 
Depending  upon  the  whereabouts  of  the 
goods,  they  had  a  choice  of  four  courses 
open  to  them:  (1)  To  avoid  the  sales  to 
Lanman,  on  the  ground  of  his  actual  fraud 
in  buying  the  goods  without  Intention  or 
means  of  paying  for  them,  bat  Intending 
that  they  shonld  the  moment  they  came  into 
his  possession  pass  to  his  preferred  creditor, 
the  bank,  or  his  favored  surety  at  the  bank, 
De  Baun.  This  was  such  fraud  as  in  law,  at 
the  election  of  the  sellers,  would  have  avoid- 
ed the  sale,  and  they  could  have  regained 
'their  goods  by  detinue,  or,  what  is  the  same 
practice  under  onr  Code,  an  action  of  claim 
and  delivery;  bnt  perhaps  the  goods  bad 
lieen  disposed  of  to  innocent  purchasers  be- 
fore the  plaintiffs  learned  of  the  fraud.  At 
any  rate.  It  was  at  the  election  of  the  plain- 
tiffs whether  they  pursued  that  remedy,  or 
(2)  to  proceed  in  an  action  at  law  to  recover 


the  value  of  the  goods  from  the  fraudulent 
vendee — not  upon  the  contracts  of  sale,  bnt 
upon  the  deceit  practiced  upon  them.  And 
(S)  the  plaintiffs  might  pursue  the  addition- 
al remedy  afforded  by  the  laws  of  this  state 
to  sequestrate  the  debtor's  property  for  the 
payment  of  his  debts  under  the  act  of  ISTiC 
(Ky.  St  H  1910-1917  [Russell's  St  {{  2104- 
2111]),  or  (4)  proceed  against  him  in  involun- 
tary bankruptcy  proceedings  in  the  United 
States  District  Court  The  last-named  course 
would  depend,  for  its  efllcacy,  upon  whether, 
at  the  time  the  plaintiffs  learned  of  the  de- 
ceit and  of  the  debtor's  transfer  of  his  prop- 
erty, the  United  States  court  had  the  power, 
under  the  limitation  of  time  prescribed  by 
the  act  of  Congress,  to  grant  them  full  re- 
lief. These  remedies  are  at  the  election 
of  the  creditors,  the  vendees.  The  plaintiffs 
elected  to  sue  in  the  state  court  to  pursue 
the  second  and  third  of  the  remedies  out- 
lined above.  The  question  is:  Does  Nation- 
al Bankruptcy  Act  July  1,  1898,  c.  541,  30 
Stat  544  (U.  S.  Comp.  St  1901,  p.  3418). 
give  the  United  States  courts  exclusive  Juris- 
diction of  the  affairs  and  property  of  a  vol- 
untary bankrupt  under  the  circumstances  re- 
cited above?  It  is  remarked  that  the  exist- 
ing act  defines  more  clearly  the  demarcation 
of  the  Jurisdictions  of  the  federal  and  state 
courts,  and  shows  more  disposition  to  not 
interfere  with  the  local  Jurisdiction  of  the 
latter  than  did  Act  March  2,  1867,  c.  170,  14 
Stat  517.  Certain  it  is  that  Congress  did 
not  intend  to  aid  fraud  In  any  of  the  provi- 
sions of  the  act  In  truth,  the  fraudulent 
were  placed  beyond  its  intended  benefits,  and 
held  to  the  strictest  accountability  when 
their  acts  came  within  the  Jurisdiction  of 
the  courts  of  the  United  States. 

No  debtor  can  be  discharged  in  bankruptcy 
of  a  liability  which  grows  out  of  bis  fraud. 
Section  17,  Act  1898.  It  was  held  in  Classen 
V.  Schoenemann,  80  111.  304,  and  Ames  v. 
Molr,  130  111.  582,  22  N.  E.  535,  that  If  a 
debtor  buys  goods-  for  cash  on  delivery,  ob- 
tains possession  of  them  without  payment, 
and  immediately  ships  them  beyond  reach 
of  the  seller,  and  then  refuses  to  pay,  his 
conduct  is  such  as  to  make  the  debt  a  fraudu- 
lent one  within  the  meaning  of  the  bankrupt 
law.  It  is  equally  fraudulent,  in  law  and 
morals,  for  one  to  buy  goods  with  a  positive 
intention  not  to  pay  for  them,  for  if  such 
intention  were  known  to  the  vendor  he  cer- 
tainly would  not  sell.  "Its  suppression  there- 
fore is  a  legal  fraud."  Benjamin  on  Sales, 
442,  and  cases  collected  by  that  author.  The 
cases. hold  that  such  design  may  be  inferred 
from  the  conduct  and  circumstances  of  the 
vendee.  It  is  admitted  here  that  he  was 
Insolvent,  and  Intended  to  set  over  to  certain 
favored  persons  the  very  goods  he  purchased 
from  the  plaintiffs  on  credit,  leaving  nothing 
with  which  he  could  pay  for  them,  or  out  of 
which  they  could  make  their  debt.  That  is 
very  black  fraud.  As  the  United  States  Dis- 
trict Court  could  not  have  discharged  I.ian- 
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man  from  the  plaintiffs'  debts  created  by  his 
fraud,  tbey  were  at  liberty  to  pursue  him  in 
the  state  courts,  and  obtain  a  personal  Judg- 
ment against  him,  even  though  be  had  been 
adjudged  bankrupt,  upon  which,  after  the 
federal  court  had  exercised  Its  Jurisdiction, 
the  writ  of  fieri  facias  might  Issue;  but, 
pending  the  proceedings  In  bankruptcy,  the 
state  court  should  have  stayed  Its  execution 
until  the  United  States -courts  had  finally  ad- 
judicated the  bankrupt's  case. 

But  there  is  still  another  branch  of  this 
case,  of  more  importance  than  the  one  Just 
discussed.  That  Is  the  right  of  the  state 
court  to  proceed  to  a  Judgment  In  rem  as 
against  the  property  embraced  in  the  mort- 
gage and  as  affecting  the  bank  and  De  Baun. 
The  determination  of  that  question  InTolves 
the  nature  of  the  mortgage  as  It  affected  the 
debtor's  property  covered  by  it,  and  the  rights 
of  the  plaintiffs  created  by  that  Instrument 
in  relation  to  that  property.  The  statute  of 
Kentucky  (section  1910,  Ky.  St.  [RusseU's 
St.  {  2104]),  commonly  known  as  the  "act  of 
1856,"  concerning  the  conveyance  by  Insol- 
vents in  contemplation  of  Insolvmcy,  is  not  a 
bankrupt  or  insolvency  statute.  Ebersole 
▼.  Adams,  10  Bush,  83;  Downer  t.  Porter, 
116  Ky.  423,  76  S.  W.  135,  25  E^.  Law  Rep. 
671.  It  does  not  declare  that  the  transac- 
tion shall  be  void.  It  operates  Independently 
of  motives  of  fraud  by  the  parties.  It  is 
voidable  only  for  a  specific  purpose,  at  the 
instance  only  of  creditors  of  the  debtor 
making  the  mortgage  or  conveyance,  and  then 
only  if  they  take  action  to  that  end  in  a  court 
of  equity  within  six  months  from  the  execu- 
tion or  recordation  of  the  Instrument.  The 
effect  of  such  mortgage  or  conveyance,  if  so 
attacked,  is  made  by  the  statute  to  operate 
as  voluntary  assignment  of  all  the  debtor's' 
property  for  the  benefit  of  all  bis  creditors. 
It  is  precisely  as  if  he  had  executed  volun- 
tarily a  deed  of  trust  In  behalf  of  all  his 
creditors,  conveying  the  title  to  all  his  prop- 
erty (except  exemptions)  to  a  trustee  upon 
the  express  trust  that  the  latter  would  sell  It 
and  pay  the  proceeds  pro  rata  to  his  credit- 
ors.   Llnthicum  v.  Fenley,  11  Bush,  131. 

It  is  true  the  act  of  Congress  of  1898 
makes  both  a  preference  by  an  Insolvent  debt- 
or of  some  one  or  more  creditors  to  the  ex- 
clusion of  others,  the  execution  of  a  volun- 
tary deed  of  assignment,  acts  of  bankruptcy ; 
but,  unless  they  are  proceeded  on  as  such 
within  four  months  from  the  time  when 
filed  for  record,  they  are  not  affected  by  the 
bankrupt  statute.  Sections  S  and  60,  Act 
Cong.  189S.  But  the  federal  statute  does 
not  prohibit  or  invalidate  either  a  preferen- 
tial mortgage  by  an  insolvent  debtor,  or  his 
voluntary  deed  of  assignment  If  such  mort- 
gage is  not  attacked  within  the  time  which 
will  give  the  bankrupt  court  Jurisdiction  of 
the  matter,  or  if  the  assignor  Is  not  pro- 
ceeded against  by  his  creditors,  or  does  not 
file  his  petition  to  be  adjudged  a  bankrupt, 
within  the  four  months  allowed  by  the  fed- 


eral statute,  those  instruments  may  be  en- 
forced, and  the  parties  to  them  granted  all 
appropriate  relief  by  the  state  courts.     Or, 
further,    if    the   Jurisdiction   of   the    state 
court  has  been  Invoked,  and  the  latter  has 
taken  Jurisdiction  and  possession  of  the  prop- 
erty, it  may  proceed  to  a  final  adjudication 
of  the  rights  of  the  parties,  although   the 
United  States  District  Court  may  also  have 
taken  Jurisdiction  of  the  bankrupt  and  his 
affairs.    Llnthicum  t.  Fenley,  supra;    Louis- 
ville Trust  Co.  V.  Comingor,  184  U.  S.  18,  22 
Sup.  Ot  293,  46  L.   Ed.  413.     It  was   held 
In  Llnthicum  v.  Fenley  that  the  filing  of  the 
petition  in  the  state  court  gave  that  court 
possession  of  the  res,  and  entitled  it  to  pro- 
ceed  with   the  case.     However,  there    can 
scarcely  be  apprehended  any  conflict  of  Ju- 
risdiction in  this  matter,  for,  while  the  state 
court  had  Jurisdiction  of  the  subject-matter 
and  parties  when  the  suit  was  begun  down 
there,  the  federal  court  did  not  have  when 
the  bankrupt  filed  his  petition  in  that  court 
January  25,   1909,   more  than   four  months 
after  the  mortgage  had  been  recorded  in  the 
proper  ofllce  of  registry.     While  then    the 
debtor  may  have  been  adjudged  a  bankrupt, 
and  the  United  States  District  Court   had 
Jurisdiction  of  his  estate,  it  would  have  had 
to  administer  it,  except  as  to  conveyances 
and  incumbi;Bnces  executed  or  suffered  with- 
in four  months  of  the  filing  of  the  petition 
in  that  court,  subject  to  existing  liens  and 
conveyances.     Neither  the  act  of  Congress 
nor  tbe  statute  of  this  state  (the  act  of  1856) 
make  a  preferential  conveyance  by  an  In- 
solvent debtor  void,  or  deem  It  a  fraud.   Each 
statute  gives  to  it,  if  the  remedy  is  invoked 
within  the  prescribed  times,  the  effect  of  a 
voluntary  assignment  by  the  debtor  for  the 
benefit  of  all  his  creditors.    Tbe  state  stat- 
ute allows   two   months   more  of  time   in 
which  the  conveyance  may  be  attadced. 

While  this  transaction  was  such  that  tbe 
bankrupt  court  might  have  acquired  Juris- 
diction of  it,  and  have  administered  the  es- 
tate embraced  as  if  tbe  mortgage  did  not 
exist,  yet  it  did  not  within  the  time  when 
It  might,  consequently  the  trust  created  by 
our  statute  survives  unaffected  by  the  pro- 
visions of  the  act  of  Congress.  The  state 
court  can  and  should  proceed  to  execute  the 
trust,  by  requiring  the  property  to  be  sold 
and  the  proceeds  applied  to  the  payment 
ratably  of  all  the  debts  of  Lanman  then  in 
existence.  Property  since  acquired  by  him 
and  before  his  application  In  bankruptcy  will 
be  subject  alone  to  the  bankrupt  proceedings. 
And,  in  addition,  the  state  court  may  adjudge 
a  recovery  by  the  plaintiff  against  the  de- 
fendant Lanman  in  personam,  staying  the 
execution  till  his  application  for  discharge 
in  bankruptcy  has  been  acted  on  by  the  Unit- 
ed States  District  Court 

Wherefore  the  Judgment  Is  reversed,  and 
cause  remanded  for  proceedings  consistent 
herewith. 
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JUDKINS  et  al.  v.  MYERS  et  al. 
(Sapreme  Court  of  Arkansaa.     Oct.  11,  190d.) 
TixK  (I  11*)— Bui  OF  Exceptions— TnoE  fob 

FlUNO. 

Where,  on  January  20th,  parties  were  al- 
lowed six  months  within  which  to  file  a  bill  of 
•zceptions,  and  filed  the  "bitt  on  July  30th  at  58 
minotes  past  11  p.  m.,  it  was  too  late,  and  the 
bill  of  exceptiops  formed  no  part  of  the  record. 

[Sd.  Note.— For  other  cases,  see  Time,  Cent. 
Dig.  H  63;   Dec.  Dig.  i  11.*] 

Appeal  from  Circuit  Conrt,  Lawrence 
Connty;  Eugene  Lankford,  Judge. 

Action  between  Minnie  Judklns  and  others 
and  Mattie  Myers  and  others.  From  t&e 
judgment,  there  was  an  appeal.    Affirmed. 

J.  B.  Judklns,  for  appellants.  Campbell 
*  Suits,  for  appellees. 

BATTLE,  J.  On  the  29tb  day  of  Jantmry, 
1908,  the  trial  court  overruled  the  appellants' 
motion  for  a  new  trial  and  gave  them  six 
montiis  within  which  to  flle  a  bill  of  excep- 
tions. On  the  80th  day  of  July,  1908,  at 
6&  mlnute»  past  11  o'clock,  p.  m.,  they  filed  a 
bill  of  exceptions.  It  was  then  too  late,  and 
tbeir  bill  of  exceptions  formed  no  part  of 
tbe  record,  and  there  is  nothing  presented  to 
us  for  consideration;  the  questions  in  the 
case  being  such  as  could  be  presented  only 
by  a  bill  of  exceptions. 

Judgment  affirmed. 


WESTERN    UNION    TELEGRAPH    CO.    v. 
ARCHIB  et  ox. 

(Supreme  Court  of  Arkansas.     Oct  18,  1909.) 

1.  Teleobafhs    ano    Tklepqores    (I    68*)— 

NONDELIVEBT    OF    MESSAOES  —  MENTAI.  AN- 

onisH. 

A  telegraph  company  failed  to  deliver  a 
BWHage  announcing  tl^t  the  sender's  wife  wonld 
arrive  at  a  designated  town  and  requesting  his 
brother  to  meet  her.  The  wife  arrived  there 
in  the  middle  of  tbe  day.  There  was  a  hotel 
close  to  the  station,  and  she  had  relatives  in 
tbe  town,  with  telephone  connectiAq  in  their 
house.  She  remained  at  the  statibn  10  or  15 
minutes,  and  met  a  friend  within  two  or  three 
bloda  from  there,  who  went  with  her  to  the 
home  of  her  brother-in-law.  Held  not  to  show 
that  she  suffered  any  mental  anguish  because 
she  was  not  met  at  the  station. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  69;    Dec.  Dig.  t 

2.  Dahaoxs  (f  49*)— Mental  Anouish. 

To  recover  damages  under  tbe  mental  an- 
guish doctrine,  it  is  necessary  that  the  Ihental 
anguish  suffered  be  real  and  with  cause,  and 
not  merely  the  result  of  a  too  sensitive  mind 
or  a  morbid  imagination. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  i  100;   Dec.  Dig.  |  4&.*} 

Appeal  from  Circuit  Court,  Miller  County ; 
Jacob  M.  Carter,  Judge. 

Action  by  C.  tt.  Archie  and  wife  against 
the    Western    Union    Telegraph    Company. 


From  a  Judgment  for  plaintUfs,  defendant 
appeals.    Modified  and  affirmed. 

C.  L.  Archie  and  Maggie  Archie  brought 
suit  against  the  Western  Union  Telegraph 
Company  to  recover  damages  for  mental  an- 
guish on  account  of  the  alleged  negligence  of 
the  defendant  company  in  failing  to  transmit 
and  deliver  a  telegram  from  C.  L.  Archie  to- 
his  brother,  requesting  him  to  meet  Maggie 
Archie,  the  -wife  of  C  L.  Archie,  at  the  sta' 
tion  at  Corinth,  Miss.,  on  a  certain  day.  C< 
L.  and  Maggie  Archie  lived  In  Bowie  county, ' 
Tex.  Maggie  Archie  was  in  ill  health  and 
imder  the  care  of  a  physician.  He  advised 
her  to  leave  Texas.  Her  husband  decided  to 
send  her  to  Mississippi,  where  they  had  rela- 
tives. He  accompanied  her  to  Texarkana, 
Ark.,  and  from  that  place,  on  the  13th  day  of 
October,  1906,  delivered  to  the  defendant  com- 
pany, for  transmission  to  his  brother  at  Cor- 
inth, Miss.,  the  following  telegram:  "To  J. 
W.  Archie,  Corinth,  Miss.  Meet  Maggie  on 
No.  30  tomorrow.  0.  L.  Archie."  On  Oc- 
tober 14,  1906,  Maggie  Archie,  accompanied 
by  her  little  boy  and  girl,  arrived  at  Corinth 
on  train  No.  80,  between  1  and  2  o'clock  in 
the  daytime.  J.  W.  Archie  did  not  meet  her. 
After  waiting  at  the  station  for  him  for  10 
or  16  minutes,  she  started  to  walk  to  his 
house,  which  was  about  three-quarters  of  a 
mile  distant  When  she  had  gone  two  or 
three  blocks,  she  met  a  friend,  who  conduct- 
ed her  there  and  carried  her  bundles.  She 
and  the  children  were  so  weak  and  sick  that 
at  times  they  had  to  stop  and  rest  When 
they  reached  her  brother-in-law's,  she  was 
so  weak  and  sick  that  she  went  to  bed.  She 
remained  In  Corinth  about  one  week,  and 
then  went  to  her  father's,  about  12  miles  in 
the  country.  For  several  years  prior  to  going 
to  Texas,  she  had  lived  within  4  or  5  miles 
of  Corinth;  but  when  ebe  came  to  Corinth 
she  came  In  on  the  opposite  side,  and  not 
by  the  depot  She  was  a  stranger  to  that 
part  of  the  town.  Corinth  is  a  place  of  from 
7,000  to  10.000  Inhabitants.  There  was  a 
nice  hotel  near  the  depot,  and  J.  W.  Archie 
had  a  telephone  in  his  house.  The  company 
received  the  message  promptly  at  Corintii, 
but  failed  to  deliver  it  There  was  a  trial 
before  a  Jury,  and  a  verdict  for  plaintiffs  in 
the  sum  of  $500,  and  the  defendant  has  duly 
prosecuted  an  appeal  to  this  court. 

Geo.  H.  Fearous  and  Rose,  Hemingway^ 
Cautrell  &  Loughborough,  for  appellant  Web- 
ber &  Webber,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
Counsel  for  appellant  Insist  ttiat,  under  the- 
particular  facts  and  circumstances  of  thl» 
case,  appellees  are  not  entitled  to  recover 
damages  for  'mental  anguish.  We  do  not 
think  that  there  could  have  been  any  real' 
mental  suffering  in  this  case.  The  facts  are^ 
essentially  different  from  those  In  the  case- 
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of  Western  Union  Tel.  Co.  v.  Hanley,  85  Ark. 
263,  107  S.  W.  1168,  where  a  recovery  was  al- 
lowed. In  tbat  case  Mrs.  Hanley  arrived  at 
Mayfleld,  Ky.,  at  1  o'clock  at  night,  and  on 
account  of  the  failure  to  deliver  ber  message 
she  was  compelled  to  remain  at  the  station 
for  about  tbree-quarters  of  an  hour  before 
she  could  get  a  conveyance.  It  is  true  that 
she  sufTered  no  Insult  or  physical  Injury;  but 
the  question  was,  what  wjuld  be  the  natural 
effect  upon  her  mind?  Her  mental  anguish 
consisted  in  what  might  have  happened  to  a 
defenseless  woman  in  the  middle  of  the  night 
In  a  strange  place.  The  very  fact  that  she 
arrived  there  at  that  time  of  night  unattend- 
ed and  with  no  one  to  meet  her  might  have 
caused  her  to  be  Insulted,  or  to  suffer  a 
worse  Injury.  Here  Maggie  Archie  arrived 
at  her  destination  In  the  middle  of  the  day. 
There  was  a  hotel  close  to  the  station.  She 
had  relatives  in  Corinth  with  telephone  con- 
nection In  their  house.  She  only  remained 
at  the  station  10  or  15  minutes,  and  met  a 
friend  within  two  or  three  blocks  of  there, 
who  went  with  her  to  her  brother-in-law's. 
The  facts  and  circumstances  as  detailed  by 
her  show  that  she  was  only  subjected  to  dis- 
appointment at  not  being  met  at  the  station. 
There  was  no  real  danger  from  the  situation 
in  which  she  was  placed.  Her  sickness  was 
not  caused  by  mental  suffering.  At  most  she 
could  only  have  suffered  anxiety  from  an 
Imaginery  situation.  There  could  have  been 
no  real  cause  for  mental  anguish.  As  held  in 
the  cases  of  HcAllen  v.  Western  Union  Tel. 
Co.,  70  Tex.  243,  7  S.  W.  715,  and  Morrison 
V.  Western  Union  Tel.  Co.,  24  Tex.  Civ.  App. 
347,  59  S.  W.  1127,  in  order  to  recover  dam- 
ages under  the  mental  anguish  doctrine,  it 
Is  necessary  that  the  mental  anguish  suffered 
be  real  and  with  cause,  and  not  merely  the 
result  of  a  too  sensitive  mind  or  a  morbid 
Imagination. 

Having  decided  tbat  the  appellees  are  not 
entitled  to  recover,  under  the  facts  of  this 
case,  damages  for  mental  anguish,  it  Is  not 
necessary  to  consider  the  other  assignments 
of  error  of  the  appellant  company. 

It  is  conceded  that  the  appellees  are  en- 
titled to  recover  the  sum  of  $2,  and  a  Judg- 
ment for  that  sum  will  be  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  v. 
SOCKWELL. 

(Supreme  Court  of  Arkansas.     July  12,  1909. 
On  Rehearing  Oct  18,  190^.) 

1.  Teleobapes  ahd  Telephones  (8  CC*)— Ac- 
tions FOB  Damages— Admissibilitt  of  Ev- 
idence. 

In  an  action  against  a  telegraph  company 
for  mental  anguish  caused  by  negligence  in  de- 
livering a  message,  there  was  evidence  to  show 
tbat  the  message  was  taken  to  a  hotel  and  left 
with  the  boy  in  charge  of  the  hotel  phone 
switch  board.  Held,  that  it  was  not  error  to  ex- 
clude testimony  that  the  switchboard  boy  told 


the  messenger  that  plaintiff  was  stopping  at  tb<> 
hotel,  as  it  is  not  shown  tbat  it  was  the  duty  of 
the  boy  to  give  information  as  to  persons  stop- 
ping at  the  hotel,  and  the  evidence  did  not  tend 
to  prove  that  it  was  his  duty  to  receive  messages 
sent  to  the  patrons  of  the  hotel  or  give  any  in- 
formation concerning  tiiem,  and  such  evidenrv 
was  hearsay. 

[Ei.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  I  66.*] 

2.  Teleobafhs  and  Tei.efhones  (I  66*)— Ac- 
tions FOK  Dakaoes— ADVissiBu.m'  OF  Ev- 
idence. 

In  an  action  against  a  telegraph  company 
for  mental  anguish  caused  by  negligence  in  de- 
livering^  a  message  to  plaintiff  informing  him  of 
the  serious  Illness  of  his  father,  evidence  that 
plaintiff's  father  had  given  him  40  acres  of  land, 
and  that  he  bad  not  visited  his  father  but  once 
since  leaving  home  l>ecauBe  be  was  financially 
unable  to  visit  him  oftener,  was  admissible  to 
show  the  affection  l>etween  plaintiff  and  his  fa- 
ther, and  not  to  show  plaintiff's  poverty. 

[lid.   Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  8  66.*] 

3.  Teuegbaphs  ahd  Tkusphones  (8  66*)— Ac- 
tions FOB  DAUAOES— ADMISSIBII.ITY  OF  EVI- 
DENCE. 

In  an  action  against  a  telegraph  company 
for  mental  anguish  caused  by  defendant's  negli- 
gence in  delivering  a  message  to  plaintiff  which 
had  no  address  except  the  town,  there  was  evi- 
dence to  show  that  there  was  a  city  directory  in 
defendant's  office  which  contained  the  name  and 
address  of  plaintiff.  Held,  that  evidence  offered 
by  defendant  to  show  the  proper  or  usual  meth- 
od of  attempting  to  find  an  addressee  addressed 
in  that  manner  was  inadmissible,  as  any  evi- 
dence tending  to  show  tliat  defendant  failed  to 
consult  the  directory,  but  resorted  to  some  other 
method  less  definite,  would  show  negligence. 

[Ed.   Note.— For  other  cases,  see  Telegraphs 
and  Telepliones,  Dec.  Dig.  8  66.*] 

4.  Teleobaphs  and  Telephones  (8  74*)— Ac- 
tions FOR  Damages — iNSTBtrcnoNs. 

In  an  action  against  a  telegraph  company 
for  mental  anguish  caused  by  negligence  ot  de- 
fendant in  delivering  a  message  to  plaintiff  ad- 
dressed to  a  city  only,  it  was  shown  that  at  tho 
time  the  message'  was  received  that  defendant 
had  in  its  office  a  ci^  directory  containing  thf 
name  and  address  of  plaintiff.  Held,  tbat  it 
was  not  error  to  refuse  to  charge  that  it  was 
the  duty  of  the  sender  of  the  telegram  to  give 
such  an  address  as  would  enable  the  telegraph 
company  to  deliver  it  by  the  exercise  of  ordi- 
nary care,  and  that  in  a  city  of  25.000  or  mon> 
population  such  an  address  as  the  one  given,  nn- 
less  the  addressee  was  so  generally  known  that 
he  could  be  found  by  the  exercise  of  ordinary 
diligence,  would  not  be  a  sufficient  address,  and 
that  failure  to  deliver  the  telegram  for  such  a 
reason  would  require  a  finding  for  defendant, 
and  that,  if  plaintiff  was  unknown  to  employ^ 
and  the  delivery  boy  took  the  message  to  the 
principal  hotel  in  the  city,  and  was  told  by  one 
of  the  hotel  employes  that  plaintiff  was  stopping 
there,  and  he  delivered  the  message  to  said  em- 
ployS,  who  was  one- who  habitnally  received  sncb 
messages,  and  if  the  jury  find  that  it  is  the  com- 
mon practice  of  delivef;  clerks  with  a  message 
of  that  kind  to  inquire  at  hotels,  the  verdict 
should  l>e  for  defendant.   . 

[E!d.   Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  8  74.*] 

5.  Teleobaphs  and  Telephones  (8  74*)— Ac- 
tions FOB  Damages— iNSTHUcnoNS. 

In  an  action  against  a  telegraph  company 
for  mental  anguish  caused  by  negligence  of  de- 
fendant in  not  deli,vering  a  message  addressed  to 
plaintiff  whidi  contained  no  other  address  thau 
the  name  of  the  city,  it  was  shown  tbat  at  the 
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time  the  message  wbs  received  defendant  had  in 
its  office  a  ci^  directory  containing  the  name 
nnd  addre»<  of  plaintiff.  Held,  that  instruc- 
tions, given  at  request  of  plaintiff,  that  whether 
sending  the  message  to  plaintiff  vithout  any  fur- 
ther address  than  the  city  and  state  was  such 
negligence  on  the  part  of  the  sender  of  the  tele- 
gram as  to  excuse  defendant  for  failure  to  de- 
liver, and  whether  accepting  and  undertaking  to 
<leliver  the  message  without  anv  further  address 
than  that  given  and  failure  to  deliver  it  prompt- 
ly was  negligence  on  the  part  of  the  defendant 
were  questions  for  the  jury,  were  more  favorable 
to  defendant  tlian  wa«  warranted  by  the  facta  in 
evidence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  EMg.  |  74.*] 

C.   TbIAL     (J     191*)— InBTBUOTIONS— AflSClIINO 

Facts. 

In  an  action  against  a  telegraph  company 
for  mental  anguish  caused  by  negligence  in  deliv- 
ering a  message  to  plaintiff,  informing  him  of 
the  serious  illness  of  his  father,  the  court  in- 
structed that  if  the  jury  find  that  the  telegram 
was  addressed  to  plaintiff  at  8.,  and  was  re- 
ceived by  defendant  at  that  place,  and  was  not 
•lelivered  until  15  days  thereafter,  and  that 
plaintiff  had  a  known  residence  in  S.  on  the  day 
the  telegram  was  received,  that  in  the  meantime 
his  father  had  died,  that,  on  account  of  such 
ilelay,  plaintiff  was  precluded  from  being  with 
his  father  in  his  last  illness  and  at  his  death, 
and  that  said  failure  to  deliver  was  on  account 
of  defendant's  negligence,  the  jury  should  find 
for  plaintiff  whatever  amount  they  believed  to 
be  a  compensation  to  him  for  the  mental  anguish 
occasioned  by  his  inability  to  be  with  his  father 
in  his  last  illness  and  death.  Held,  that  the  in- 
struction was  not  objectionable  as  assuming 
that  plaintiff  had  a  known  residence  in  S.  ana 
as  assuming  that  plaintiff  had  suffered  mental 
anguish  on  account  of  his  inability  to  be  with 
his  father;  there  being  evidence  that  plaintiff 
had  been  a  resident  of  S.  for  three  years,  and 
that  the  relations  between  plaintiff  and  his  fa- 
ther were  those  of  an  affectionate  father  and 
son. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
IMg.  I  191.*] 

7.  Appeal  and  E^bob  (8  SSC*)— Presentation 
IN  Lower  Court  or  Grounds  or  Review- 
Motion  FOB  New  Trial  —  Stateiient  or 
Gbounds. 

Although  Kirby's  Dig.  t  6215,  subd.  6,  al- 
lows the  grai^ting  of  a  new  trial  where  the  ver- 
dict is  not  sustained  by  sufficient  evidence,  the 
refusal  to  grant  a  new  trial  will  not  be  re- 
versed on  appeal  because  of  insufficiency  of  evi- 
dence where  the  motion  for  a  new  trial  is  not 
made  on  that  ground. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec  Dig.  S  856.*] 
Battle  and  Wood,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Sebastian 
County;  Daniel  Hon,  Judge. 

Action  by  R.  C.  Sockwell  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Ar- 
llrmed. 

This  is  a  suit  by  appellee  against  appel- 
lant for  damages  for  mental  anguish  grow- 
ing out  of  the  alleged  negligence  of  appellant 
in  falling  to  deliver  a  telegram.  The  com- 
plaint contains  among  other  allegations  the 
following:  Plaintiff  says  that  bis  father,  a 
man  of  advanced  age,  was  prior  to  the  5th 
day  of  August,  1908,  residing  In  Mountain 


Park,  and  that  prior  to  said  5tb  day  of  Au- 
gust plaintiff  alleges  that  his  father  had  be- 
come sick  and  confined  to  his  bed;  that  plain- 
tiff was  notified  of  sucb  sickness,  and  was 
told  that,  If  any  alarming  symptoms  occur- 
red which  would  indicate  the  probable  death 
of  his  said  father,  a  telegram  would  be  sent 
to  him  at  Ft  Smith,  Ark.  Plaintiff  alleges 
that  on  the  5th  day  of  August,  1908,  his 
father  grew  rapidly  worse,  and  that  bis 
brother,  R.  C.  Sockwell,  on  said  5th  day  of 
August,  at  the  time  of  7  o'clock  and  40  min- 
utes p.  m.,  delivered  to  the  Western  Union 
Telegraph  Company  at  Mountain  Park  for 
transmission  for  a  valuable  consideration 
the  following  telegram,  to  wit:  "Come  at 
once,  Father  is  very  low."  Plaintiff  alleges 
that  said  message  was  received  at  the  office 
of  the  Western  Union  Telegraph  Company 
at  FL  Smith,  Ark.,  at  8  o'clock  and  15  min- 
utes p.  m.  on  said  5th  day  of  August,  but 
that  the  said  Western  Union  Telegraph  Com- 
pany did  not  deliver  said  message  to  this 
plaintiff  until  the  20th  day  ot  August,  1008, 
at  7:10  a.  m.,  and  that,  when  the  plaintiff 
learned  of  his  father's  slckjiess,  bis  said 
father  bad  died,  and  had  been  burled.  Plain- 
tiff alleges  that  he  was  greatly  devoted  to  his 
said  father,  and  that  bis  said  father  was 
greatly  devoted  to  him,  plaintiff,  and  that, 
had  he  received  said  message  prior  to  his 
father's  death,  he  would  have  promptly  gone 
to  his  father's  bedside  and  lingered  with  his 
father  pending  his  dissolution;  that  the  fail- 
ure of  the  aforesaid  defendant  to  deliver 
said  message,  and  In  consequence  of  the 
plaintiffs  Inability  to  be  with  his  father  prior 
to  and  at  the  time  of  bis  death,  the  plaintiff 
alleges  that  he  has  suffered  great  mental 
anguish,  and  has  been  damaged  In  the  sum 
of  $2,000.  The  answer  denied  all  these  al- 
legations. 

The  appellee  testified  as  follows:  "That 
he  was  born  In  1886,  and  lived  and  worked 
with  his  father  until  his  marriage  fo^r  or 
five  years  since.  After  his  marriage,  his 
father  gave  him  40  acres  of  land  out  of  the 
home  farm,  and  he  lived  on  that  until  ttae 
fall  of  1904.  April,  1905,  he  came  to  Ft. 
Smith,  and  entered  the  service  of  the  street 
car  company,  with  whom  he  has  ever  since 
remained  as  motorman  at  first  and  later 
as  conductor.  That  he  had  visited  bis  father 
at  his  home  In  Oklahoma  some  300  miles 
away  once,  and  his  father  had  visited  him  In 
Ft.  Smith  In  July  preceding  his  death.  That 
he  did  not  visit  his  father  more  because  of 
his  being  financially  unable  to  do  so.  That 
the  relations  between  his  father  and  himself 
were  those  of  affectionate  father  and  son. 
That  he  was  notified  by  letter  a  few  days 
prior  to  August  5,  1908,  of  his  father's  Ill- 
ness, and  at  once  wrote  him  to  advise  him  in 
case  his  father's  condition  became  critical. 
That  he  heard  nothing  further  from  home 
until   August  14th,  when   he  was   informed 
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by  letter  from  his  mother  of  the  death  and 
burial  of  his  father.  That  be  took  the  first 
train  for  Weatherford,  Okl.,  and  visited  his 
mother  and  the  family.  That  he  then  learn- 
ed that  a  telegram  had  been  sent  him,  and 
was  given  a  copy  of  it  by  the  Western  Union 
operator  at  Weatherford.  Un  ikia  retam 
home,  August  20th,  he  went  to  the  office  of 
defendant  in  Ft  Smith,  and  Manager  Stan- 
uard  delivered  to  him  the  message  on  which 
this  suit  is  based."  Appellant  objected  to 
the  testimony  as  to  the  financial  condition  of 
plaintiff  and  to  the  testimony  as  to  the  gift 
of  the  40  acres.  The  objections  were  over- 
ruled, and  exceptions  saved. 

R.  O.  Sock  well:  He  was  26  years  old,  a 
brother  of  appellee  and  son  of  deceased,  and 
resided  with  their  father  in  Kiowa  county, 
Okl.,  on  August  6,  1908.  "To  the  best  of  his 
knowledge  and  beller'  his  brother,  B.  O. 
Sockwell,  resided  in  Ft  Smith  "during  the 
month  prior  to  August  5,  1906."  Prior  to 
August  5th  he  had  notified  his  brother  that 
their  father  was  sick  with  typhoid  fever,  and 
that  notice  would  be  given  him  if  he  got 
worse.  On  August  6th  his  father  became 
wors^  and  witness  delivered  to  M.  Y.  Hol- 
land, the  rural  mall  carrier,  the  telegram 
described  in  the  complaint  to  be  taken  to 
appellant's  agent  at  Mountain  Park  for  trans- 
mission. 

S.  Comet:  Was  the  agent  for  defendant 
at  Mountain  Park,  Okl.,  on  August  6,  1908, 
and  on  that  date  received  from  M.  C.  HoUand 
the  message  In  suit  for  transmission. 

M.  C.  Holland:  He  conveyed  the  telegram 
from  the  sender,  R.  O.  Sockwell,  to  defend- 
ant's agent  at  Mountain  Park. 

The  appellant's  witness  H.  C.  Stannard  tes- 
tified as  follows:  Was  manager  for  defend- 
ant at  Ft  Smith.  Its  office  force  at  night 
consisted  of  one  operator,  one  night  clerk, 
and  one  delivery  boy.  That  these  composed 
the  office  force  on  the  night  of  August  6, 
1908.  '  That  the  message  was  delivered  to 
the  addressee  on  August  20, 1908.  That  there 
was  a  city  directory  in  defendant's  office  in 
Ft  Smith,  much  worn  by  use,  which  con- 
tained the  name  and  address  of  plaiutUT. 
Appellant  asked  the  witness  to  state  the 
proper  or  usual  method  of  attempting  to  find 
an  addressee  when  no  further  address  than 
the  name  and  town  was  given.  This  was 
objected  to.  Counsel  for  appellant  then  stat- 
ed that  he  proposed  to  show  by  the  witness 
that  he  had  been  in  the  telegraph  business 
as  manager  for  30  years;  that  when  mes- 
sages were  received  in  a  place  as  large  as 
Ft  Smith,  with  no  more  address  than  a 
name  and  no  one  in  the  office  knew  such  a 
person,  the  delivery  boy  would  take  the  mes- 
sage to  the  principal  hotels  and  inquire  there 
for  the  addressee;  that  this  was  the  general 
practice  in  trying  to  locate  an  unknown  per- 
son. The  court  refused  to  permit  the  testi- 
mony, and  appellant  excepted. 

Ira  Lunsford:  Was  the  operator  who  re- 
ceived the  message  and  hung  It  upon  the  re- 


ceiving hook.  He  had  never  heard  of  appel- 
lee. 

Ray  Greenlee:  Was  night  clerk  in  ap- 
pellant's office  at  Ft  Smith  on  August  5, 1908, 
and  received  the  message  that  night  He 
took  it  from  the  hook,  copied  it  registered  tt 
and  gave  It  to  the  messenger  boy,  Logsden. 
He  had  never  heard  of  app^ee. 

Eugene  Logsden:  Was  appellant's  deliv- 
ery boy  on  night  of  August  6,  1908,  and  re- 
ceived the  message  between  8  and  9  that 
night  He  had  never  beard  of  appellee.  He 
took  the  message  to  the  Hotel  Main,  the  prin- 
cipal hotel  in  the  city,  and  found  a  boy  about 
14  years  old,  named  Hennessy,  behind  the 
clerk's  desk.  The  message  was  delivered 
to  Hennessy,  and  he  receipted  for  it  Hen- 
nessy was  in  charge  of  the  hotel  phone 
switchboard,  and  has  been  in  the  habit  of  re- 
ceiving and  receipting  for  messages  address- 
ed to  the  hotel  or  to  persons  stopping  there; 
that  he  had  so  received  snch  messages  In 
the  presence  of  and  with  the  knowledge  of 
the  clerk.  Counsel  for  appellant  asked  wit- 
ness what  Hennessy  said  to  him,  but  ap- 
pellee objected.  Counsel  for  appellant  stated 
that  he  expected  to  show  by  this  witness  that 
Heimessy  told  the  messenger  that  Sockwell 
was  stopping  at  Hotel  Main.  The  court  re- 
fused to  permit  this  testimony  to  be  given, 
and  appellant  excepted. 

The  court  over  appellant's  objection,  gave 
the  following  Instructions: 

"(1)  All  telegraph  companies  doing  busi- 
ness in  this  state  shall  be  liable  In  damages 
for  mental  anguish  or  suffering  even  in  the 
absence  of  bodily  injury  or  pecuniary  loss 
for  negligence  in  receiving,  transmitting,  or 
delivering  messages,  and  in  aU  actions  un- 
der this  section  the  Jury  may  award  audi 
damages  as  they  conclude  resulted  from  the 
negligence  of  the  said  telegraph  company. 
Therefore,  if  you  find  from  a  preponderance 
of  the  evidence  In  this  case  that  plaintilTs 
brother  R.  O.  Sockwell  delivered  to  the  de- 
fendant telegraph  company  on  the  5th  day  of 
August  1908,  the  following  telegram  In  sub- 
stance :  'Come  at  once,  Father  is  very  low* ; 
that  said  telegram  was  addressed  to  the 
plaintiff  at  Ft  Smith,  Ark. ;  that  said  mes- 
sage was  received  at  the  office  of  the  West- 
ern Union  Telegraph  Company  at  Ft  Smith, 
Ark.,  at  8  p.  m.  on  the  said  6th  day  of  Au- 
gust and  that  said  telegraph  company  did 
not  deliver  said  message  to  the  plaintiff  on- 
to about  the  20th  day  of  August  1908,  and 
that  said  plaintiff  had  a  known  residence  in 
the  dty  of  Ft  Smith  on  the  day  and  date 
set  out  in  this  complaint  and  that  In  the 
meantime  his  father  had  died  and  had  been 
burled,  and  that  on  account  of  the  delay  in 
delivering  the  said  message  plaintiff  was  pre- 
cluded from  being  with  his  father  in  his  last 
illness  and  at  his  death,  and  that  said  failure 
to  deliver  was  on  account  of  negligence  of 
defendant's  agents  and  employes— yon  will 
find  for  the  plaintiff  in  whatever  yon  should 
believe  to  be  a  comiwnsation  to  him  for  the 
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mental  anguish  occasioned  to  bim  by  bis  In- 
abUlty  to  be  wltb  hla  father  during  hla  last 
Illness  and  death. 

"(2)  Whether  sending  the  message  to  the 
plaintiff  without  giving  any  further  address 
than  the  city  and  state  was  such  negligence 
on  the  part  of  the  sender  of  the  telegram  as 
to  excuse  the  defendant  for  failure  to  deliver 
is  a  question  of  fact  for  the  jury. 

"(3)  It  Is  also  a  question  of  fact  for  the 
jury  to  determine  whether  the  accepting  and 
undertaking  to  deliver  the  message  without 
any  farther  address  than  that  given  and  fail- 
ure to  deliver  same  promptly  was  negligence 
on  the  part  of  the  defendant  under  all  the 
evidence  in  the  case." 

The  court,  over  the  objections  of  appellant, 
refused  prayers  numbered  1,  2,  S,  and  4, 
which,  In  effect,  told  the  jury  that  it  was  the 
duty  of  the  sender  of  a  telegram  to  give  such 
an  addra>p  as  would  enable  the  telegraph 
company  to  deliver  the  same  by  the  exercise 
of  ordinary  care,  and  that  in  a  dty  of  25,000 
or  more  population  a  message  which  gave 
nothing  more  than  the  name  of  the  addressee, 
unless  he  was  so  generally  known  that  he 
coald  be  found  by  the  exercise  of  ordinary 
diligence,  would  not  be  a  sufficient  address, 
and  that,  if  the  jury  found  these  facts  to  ex- 
ist, and  that  the  failure  of  appellant  to  de- 
liver the  telegram  promptly  was  because  of 
the  want  of  such  correct  address,  they  should 
find  for  the  defendant.  Also  refused  prayers 
Nos.  6  and  6  as  follows : 

"No.  6.  If  you  find  that  plaintiff  was  un- 
known to  the  employes  of  defendant  at  the 
office  when  the  message  was  received,  and 
that  the  delivery  boy  took  the  message  at 
once  to  the  Hotel  Main,  the  principal  hotel 
In  said  city,  where  he  was  told  by  one  of  the 
hotel  employes  that  plaintiff  was  stopping 
there,  that  he  thereupon  delivered  the  mes- 
sage to  said  employe,  and  that  said  employ^ 
was  one  who  habitually  received  and  receipt- 
ed for  messages  left  at  the  hotel,  then  you 
will  find  for  defendant 

"No.  6.  If  you  find  that  none  of  the  em- 
ployes In  defendant's  office  when  the  message 
was  received  knew  plaintiff,  that  the  delivery 
clerk  took  it  directly  to  the  Hotel  Main, 
which  was  the  principal  hotel  of  the  city; 
that  Ft  Smith  has  a  population  of  25,000  or 
more;  that  the  delivery  clerk  delivered  said 
message  to  an  employe  of  the  hotel  who  was 
in  the  habit  of  receiving  messages  directed 
to  persons  in  care  of  said  hotel  or  stopping 
there,  who  receipted  for  the  same,  and  if  you 
farther  find  that  it  Is  the  common  and  usual 
practice  of  delivery  clerks,  when  they  have 
a  message  for  an  unknown  party,  to  inqnire 
at  the  hotels,  then  defendant  was  not  negli- 
Kcmt  in  making  such  delivery,  and,  if  yoa 
farther  find  that  defendant  did  not  learn 
ontll  long  after  the  death  of  plaintiff's  fath- 
er that  said  message  had  not  been  received 
by  the  addressee,  then  yoa  will  find  for  de- 
fendant" 

There  was  a  verdict  in  favor  of  ajM>eUee 


for  |800.  The  motion  for  new  trial  alleged 
the  following  errors:  In  excluding  the  evi- 
dence of  the  messenger  that  he  was  told  by 
the  party  in  charge  of  the  office  at  Hot^ 
Main  that  the  addressee  was  stopping  there. 
In  permitting  evidence  of  appellee's  financial 
condition.  In  refusing  to  allow  Stannard  to 
testify  as  to  usual  method  of  finding  address- 
ee when  message  did  not  contain  specific  ad- 
dress. In  refusing  each  of  appellant's  six 
requests  for  instructions.  In  giving  each  of 
the  three  instructions. 

The  motion  was  overruled.  Judgment  was 
entered  in  accordance  with  the  verdict  and 
this  appeal  was  taken. 

Geo.  H.  Fearons,  Mechem  &  Mechem,  and 
Rose,  Hemingway,  Cantrell  &  Loughborough, 
for  appellant    Oscar  L.  Miles,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  We  will  consider  the  questions  in 
the  order  presented  in  the  motion  for  new 
trial. 

1.  It  was  not  error  to  exclude  the  offered 
testimony  of  the  messenger  l>oy  that  he  was 
told  by  Hennessy  that  Sockwell  was  stopping 
at  the  Hotel  Main.  It  was  not  shown  that  it 
was  the  duty  of  the  boy  in  charge  of  the 
"hotel  phone  switch  board"  to  give  informa- 
tion of  the  persons  stopping  at  the  hotel. 
Even  had  it  been  shown  that  appellee  was  at 
the  hotel,  the  offered  evidence  did  not  tend 
to  prove  that  it  was  the  duty  of  the  phone 
boy  to  receive  messages  sent  to  the  patrons 
of  the  hotel,  or  to  give  any  information  con- 
cerning them.  The  offered  testimony  was 
pure  hearsay. 

2.  The  testimony  of  appellee  that  his  fa- 
ther had  given  him  40  acres  of  land,  and  that 
he  had  not  visited  his  father  more  because 
he  was  financially  unable  to  do  so,  was  not 
prejudicial  error.  The  connection  in  which 
this  evidence  was  elicited  shows  that  its  pur- 
pose was  not  to  show  appellee's  poverty,  or 
financial  condition,  as  appellant  contends, 
but  to  show  the  state  of  feeling,  the  affection,, 
that  existed  between  father  and  son. 

S.  There  was  no  error  in  refusing  to  al- 
low the  witness  Stannard  to  testify  as  to 
the  proper  or  usual  method  of  attempting  to 
find  an  addressee  when  no  further  address 
was  given  than  the  name  and  town.  This 
witness  testified  "that  there  was  a  city  di- 
rectory in  appellant's  office  in  Ft  Smith,^ 
much  worn  by  use,  which  contained  the 
name  and  address  of  plaintiff."  It  could 
not  be  said,  in  view  of  this  evidence,  that 
the  name  and  address  of  appellee  were  un- 
known to  appellant  It  shows  that  his  name 
and  address  were  at  hand  in  the  directory. 
But,  instead  of  consulting  this,  appellant 
proposed  to  show  what  was  the  usual  cos- 
torn,  and  that  it  followed  that  custom.  In 
view  of  the  above  evidence,  no  matter  if 
there  was  such  a  custom  as  appellant  offer- 
ed to  prove,  it  was  palpable  negligence  on 
the  part  of  appellant  to  follow  the  custom 
instead  of  taking  the  positive  informatloni 
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In  its  posseBsion.  Any  evidence  which  tend- 
ed to  show  that  appellant  failed  to  consult 
nud  follow  this  certain  Informatton,  but,  in- 
stead, resorted  to  some  other  method  less 
definite,  would  necessarily  show  negligence 
on  the  part  of  appellant 

4.  In  view  of  the  fact  that  appellant  show- 
ed that  it  had  the  name  and  address  of 
appellee  at  the  time  the  message  to  him 
was  received  at  Ft  Smith,  it  was  not  er- 
ror for  the  court  to  refuse  the  prayers  of  ap- 
pellant to  have  the  question  submitted  to  the 
Jury  as  to  whether  the  sender  of  the  tele- 
gram had  given  such  correct  address  as 
would  enable  appellant  by  the  exercise  of 
ordinary  care  to  deliver  the  message.  It 
follows  that  prayers  of  appellant  numbered 
1,  2,  3,  and  4  on  the  subject  of  the  negligence 
of  the  sender,  and  prayers  numbered  5  and 
6  on  the  subject  of  the  custom  in  deliver- 
ing telegrams,  were  properly  refused.  It 
follows,  also,  that  prayers  numbered  2  and 
3  given  at  appellee's  request  were  more 
favorable  to  appellant  than  was  warranted 
by  the  undisputed  evidence.  Appellant  can- 
not, therefore,  complain  of  these.  Appel- 
lant, having  the  name  and  the  correct  ad- 
dress of  the  addressee  of  the  message,  as  its 
own  evidence  shows,  was  in  no  position  to 
claim  that  appellee  was  negligent' In  not  giv- 
ing a  more  definite  address.  Appellant  fail- 
ed to  exercise  ordinary  care  to  ascertain 
where  the  addressee  could  be  found  which  it 
might  have  easily  done  by  consulting  the 
city  directory  in  its  hands. 

5.  Appellant  contends  that  the  first  in- 
struction given  at  the  instance  of  appellee 
(s  erroneous  in  "assuming  that  plaintiff 
had"  a  known  residence  in  Ft  Smith  "at 
the  time  of  this  occurrence."  The  instruc- 
tion left  the  Jury  to  determine  from  a  pre- 
ponderance of  the  evidence  as  to  whether  or 
not  appellee  had  a  known  residence  in  the 
olty  of  Ft  Smith  which  was  really  more 
favorable  to  appellant  than  it  had  the  right 
to  ask  on  this  question,  for  the  undisputed 
evidence  of  appellee  is  that  in  April,  1905, 
"he  came  to  Ft.  Smith  and  entered  the  serv- 
ice of  the  street  car  company  with  whom 
he  has  ever  since  remained."  Appellant  al- 
so contends  that  the  instruction  assumes 
that  appellee  had  suffered  some  mental  an- 
guish on  account. of  his  inability  to  be  with 
his  father  when  that  was  a  question  for 
the  Jury.  The  evidence  was  that  the  rela- 
tions between  appellee  and  his  father  "were 
tiiose  of  affectionate  father  and  son."  It 
was  not  prejudicial  error  to  assume  that  an 
affectionate  son  would  suffer  mental  anguish 
bv  being  deprived  of  the  opportunity  of  be- 
ing with  his  father  in  his  last  illness. 

The  contention  here  that  there  was  no 
evidence  to  show  when  appellee's  father 
died,  and  therefore  no  evidence  to  show  that 
nppeiiee  would  t>r  could  have  reached  him 
before  -  bis  death  had  the  message  been 
promptly  delivered,  is  borne  out  by  the  rec- 
ord. 


Bat  one  of  the  grounds  for  which  a  ver- 
dict may  be  vacated  and  a  new  trial  grant- 
ed is  as  follows:  "The  verdict  is  not  sus- 
tained by  sufficient  erldeDce."  Section  6215. 
Klrby's  Dig.  subd.  6.  The  motion  for  new 
trial  contains  no  such  ground.  Had  the 
attention  of  the  trial  court  been  called  spe- 
cifically to  this  in  the  motion  for  new  trial, 
we  would  then  be  in  position  to  say  that 
the  court  had  erred  in  overruling  the  mo- 
tion. But  on  review  here  we  reverse  only 
for  errors  in  the  rulings  of  the  lower  court. 
Therefore  it  must  be  held  that  the  failure 
of  the  appellant  in  Its  motion  for  a  new  trial 
to  object  to  the  sufficiency  of  the  evidence 
to  support  the  verdict  was  a  waiver  of  sucli 
ground  there  and  here.  The  trial  court 
was  not  given  the  opportunity  to  set  aside 
the  verdict  on  the  ground  that  there  wa.s 
no  evidence  to  sustain  it.  Moving  for  new 
trial  waives  all  exceptions  taken  at  the  trial 
and  not  Incorporated  in  the  motion.  1 
Crawford's  Digest  "Appeal  and  Error,"  p. 
122,  IVb,  where  the  cases  are  collated. 
Therefore  appellant  cannot  succeed  upon  his 
contention  raised  here  for  the  first  time  that 
the  evidence  does  not  sustain  the  verdict. 

Finding  no  reversible  error,  the  judgment 
is  affirmed. 

BATTLE,  J.,  dissents. 

On  Rehearing. 
PER  CURIAM.     Rehearing  denied- 

WOOD,  J.  (dissenting).  Appellee's  mentni 
anguish,  according  to  the  allegations  of  bis 
complaint,  grew  out  of  his  "Inability  to  be 
with  bis  father  prior  to  and  at  the  time 
of  bis  death."  There  is  no  evidence  to  show 
when  appellee's  father  died.  There  is  no 
evidence  to  warrant  the  finding  that,  if 
the  telegram  had  been  delivered  promptly 
to  appellee,  he  could  have  reached  bis  fa- 
ther's bedside  prior  to  his  death.  In  the 
absence  of  this  evidence,  appellee  fails  to 
prove  the  cause  of,  action  alleged. 

While  the  motion  for  new  trial  does  not 
assign  as  error  that  there  was  no  evidence 
to  support  the  verdict,  the  objection  to  the 
first  instruction  and  the  exception  to  the  rul- 
ing of  the  court  in  giving  it,  carried  for- 
ward into  the  motion  for  new  trial,  raises 
the  question  here;  for  it  was  error  to  sub- 
mit to  the  jury  the  question  as  to  whether 
or  not  "on  account  of  the  delay  in  deliver- 
ing the  said  message  plaintiff  was  precluded 
from  being  with  bis  father  in  his  last  ill- 
ness and  at  his  death,"  when  there  was  no 
evidence  to  show  that  appellee  could  have 
reached  his  father's  bedside  before  his  death 
had  the  message  been  promptly  delivered. 
Instructions  must  be  based  upon  the  evi- 
dence. It  Is  prejudicial  to  submit  abstract 
questions  that  are  material  to  the  Issue. 

I  have  reached  the  condusion  on  recon- 
sideration that  the  above  is  the  correct  view 
to  take  of  the  case,  and  that  the  same  sliould 
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WESTERN  UNION  TELEGRAPH  00.  r. 
HARRIS. 
Supreme  Court  o{  Arkansas.     Oct.  18,  1000.) 

.  teleabaphs  and  telephones  (j  81*)  — 
Heoulatiost  of  Business  —  Adoption  of 
Reasonablj  Rules. 

A  telegraph  company  may  prescribe  rea- 
^aable  rules  for  its  business,  and  reasonable 
iiirs  during  whicti  messages  may  be  sent  and 
^l.'vered  at  certain  offices. 
[Ed.  Note— For  other  cases,  see  Telegraphs 
■d  Telephones,  Cent  Dig.  f  20.;    Dec.  Dig.  { 

Teleqbaphs  and  Teij:phones    ({   38*)  — 
vondelivebt  of  messages — llabilitt. 

Under  the  rule  that,  where  a  telegraph  com- 
i.T  is  unable,  through  a  disarrangement  of 
lines  or  other  cause,  to  transmit  a  message, 
must  inform  those  who  wish  to  employ  it 
the  fact,  a  transmitting  agent'  who  Icnow?, 
under  the  circumstances  should  know,  that 
account  of  the  closing  of  the  receiving  olfice 
e  will  be  delay  in  delivering  an  urgent  mes- 
'  must  inform  tiie  sender  of  the  fact;  and, 
re  be  fails  to  do  so,  the  company  is  liable 
damages  resulting  from  such  neglect, 
d.  Note.— For  other  cases,  see  Telegraphs 
Telephones,  Cent.  Dig.  |  33;    Dec.  Dig.  § 

SLEORAPHS    AND    TELEPHONES     (J    38*)  — 
NDEtlVEBT  OF   MESSAGES— LlABILITT. 

1  transmitting  agent  of  a  telegraph  com- 
is  bound  to  know  the  rules  of  other  offices 
office  hours,  as  the  company  can  furnish 
ents  with  such  information,  and  an  agent 
ing  a  message  for  immediate  transmission 
jcertain  by  inquiry  whether  the  receiving 
is  open  for  the  receipt  of  messages. 

Note. — For  other  cases,   see  Telegraphs 
elephones.  Cent  Dig.  (33;    Dec.  Dig.  i 


sal  from  Circuit  Court,  Perry  County; 
a  W.  Wlnfleld,  Judge. 
)n  by  G.  B.  Harris  against  the  West- 
Qion    Telegraph    Company.      From    a 
nt    for    plaintiff,    defendant   appeals. 

a. 

H.  Fearons  and  Rose,  Hemingway, 
!  &  Loughborough,  for  appellant  Sel- 
lellers,  for  appellee. 

LLOCH,  C.  J.    This  is  an  action  in- 
by  G.  B.  Harris  against  the  Western 
elegraph  Company,  to  recover  dam- 
alleged   negligent  failure  to  trans- 
deliver  a  telegraphic  message.    The 
recovered   judRment  below,  and  the 
t  appealed.     There  Is  practically  no 
s   to  the   facts  of  the  case,  which 
llo^vs :    In  July.  1007,  Harris  resld- 
^-illnge  or  town  of  Perry,  in  Per- 
,   Ark.,  and  bis  wife  went  to  Little 
visit  to  one  of  her  relatives,  nam- 


ely, a  message  airectea  to  tne  piamun,  uar- 
rls,  at  Perry  in  the  following  words:  "Your 
wife  is  very  sick,  come  down  at  once."  If 
the  plaintiff  had  received  the  message  at 
any  time  prior  to  10:35  o'clock  that  night, 
be  could,  and  the  proof  shows  that  he  would, 
have  taken  a  train  at  that  hour,  which 
would  have  brought  him  to  Little  Rock  and 
to  the  bedside  of  his  sick  wife  In  about  two 
hours.  The  message  was  not,  however,  de- 
livered to  him  by  that  time,  on  account  of 
the  fact  that  Perry,  the  receiving  office,  was 
not  a  night  office;  the  office  hours  at  that 
place  being  from  7:30  a.  m.  to  7  p.  m.  On 
this  account  he  did  not,  and  could  not,  leave 
Perry  until  the  next  morning.  His  wife  be- 
came unconscious  some  time  before  he  reach- 
ed her,  but  the  proof  shows  that,  if  fae  had 
received  the  message  in  time  to  take  the 
10:35  p.  m.  train  at  Perry,  he  would  have 
reached  her  bedside  several  hours  before 
she  became  unconscious.  She  died  on  the 
same  day,  without  having  regained  conscious- 
ness after  the  plaintiff  reached  her  bedside. 
When  the  message  was  filed  with  the  oper- 
ator at  Little  Rock  for  transmission,  the  lat- 
ter gave  no  Information  to  the  sender  that 
the  office  at  Perry  was  not  a  night  office, 
and  that  the  message  would  not,  or  might 
not,  be  delivered  before  the  next  morning. 
It  was  proved  that  there  is  a  long  distance 
telephone  line  between  Little  Hock  and  Per- 
ry, and  that  the  plaintiff  bad  a  telephone  in 
his  house  where  he  slept  that  night,  and 
could  have  been  reached  by  telephone. 

The  failure  to  deliver  the  telegraphic  mes- 
sage to  the  plaintiff  on  the  same  night  It  was 
sent  was  manifestly  due  to  the  fact  that 
Perry  was  not  a  night  office,  and  that  no 
operator  was  regularly  maintained  there  dur- 
ing the  hours  of  the  night  This  of  Itself 
would  afford  no  grounds  for  recovery,  for 
It  Is  well  established  that  telegraph  com- 
panies have  the  right  to  prescribe  reason- 
able rules  and  regulations  for  the  operation 
of  the  business,  including  the  right  to  pre- 
scribe reasonable  hours  during  which  mes- 
sages may  be  sent  and  delivered  at  certain 
offices.  Western  Union  Tel.  Co.  t.  Love 
Banks  Co.,  73  Ark.  205,  83  S.  W.  049 ;  West- 
em  Union  Tel.  Co.  v,  Ford,  77  Ark.  531, 
02  S.  W.  528;  Western  Union  Tel.  Co.  v. 
GUlis,  89  Ark.  483,  117  S.  W.  740,  But  it 
is  insisted  by  plaintiff  that  his  right  of 
recovery  is  established  by  proof  of  the  fact 
that  the  defendant's  agent  at  Little  Rock 
was  guilty  of  negligence  in  failing  to  in- 
form the  sender,  that  the  message  would  not 
be  delivered  that  night,  so .  that  another 
means  of  communication  with  the  plaintiff 
could  have  beoi  adopted,  viz.,  the. telephone. 
We  are  of  the  opinion  that  this  contention 
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Is  well  founded.  The  defendant's  agent 
when  he  received  the  message  knew,  or 
tboold  hare  known,  that  the  message  would 
not  be  promptly  dellrered,  on  account  of  the 
fact  that  the  receiving  office  was  closed  dur- 
ing the  hours  of  the  night  The  message 
was  filed  for  immediate  transmission  and 
delivery,  and  Its  urgency  and  Importance 
appeared  on  its  face.  The  sender  had  the 
right  to  assume  that,  as  the  message  was 
received  by  the  company  for  immediate  trans- 
mission, if  there  existed  any  reasons  why 
it  could  not  be  promptly  delivered,  informa- 
tion thereof  would  be  then  given  so  that 
other  means  could  be  adopted.  The  agent 
of  the  company  had  no  right  to  assume  that 
the  sender  of  so  urgent  a  message  knew  of 
the  necessary  delay  incident  to  awaiting  the 
opening  of  the  receiving  office  the  next  day, 
and  he  therefore  was  not  Justified  In  with- 
holding or  falling  to  give  information  that 
there  would  necessarily  be  considerable  de- 
lay in  sending  the  message.  The  rule  is, 
we  think,  well  established  by  the  authorities 
that  "if  a  telegraph  company  is  unable, 
through  a  disarrangement  of  its  lines  or  oth- 
er cause,  to  do  what  it  makes  a  business  of 
doing,  it  must  Inform  those  who  wish  to  em- 
ploy it  of  the  fact,  and  thus  acquaint  than 
with  the  advantage  of  employing  other 
means."  Gray  on  Oommunication  by  Tele- 
graph, {  18;  Tel.  Co.  v.  Flelschner,  66  Fed. 
809,  14  C.  a  A.  166;  Swan  v,  Tel.  Co.,  129 
Fed.  818,  63  0.  0.  A.  550,  67  U  R.  A.  163; 
W.  U.  Tel.  V.  Bruner  (Tex.)  19  S.  W.  149. 
The  same  principle  Is  stated  in  another  place 
as  follows:  "Where,  from  any  cause  it  Is 
Impossible  to  transmit  the  message,  or  where 
considerable  delay  will  be  necessary,  and  the 
operator  is  aware  of  the  fact  when  the  mes- 
sage is  ofTered  him,  it  Is  his  duty  to  Inform 
the  sender,  particularly  when  the  message 
shows  on  its  face  the  necessity  or  Importance 
of  Its  being  speedily  transmitted."  27  Am. 
ft  Eng.  Enc.  Law  (2d  Ed.)  1026.  This  prin- 
ciple, we  think,  demands  that  where  the 
company's  transmitting  agent  knows,  or  un- 
der the  circumstances  should  know,  that  on 
account  of  the  closure  of  the  receiving  office 
there  vrill  be  delay  in  delivering  an  urgent 
message  which  is  Intended  for  immediate 
delivery.  It  is  Incumbent  on  him  to  so  in- 
form the  sender;  and.  If  he  fails  to  do  bo, 
the  company  is  liable  for  damages  result- 
ing from  such  neglect 

The  further  question  then  arises  whether 
or  not  the  transmitting  agent  is  bound  to 
take  notice  of  the  office  hours  at  the  receiv- 
ing office.  The  evidence  in  this  case  is  silent 
on  the  question  as  to  whether  or  not  the 
Little  Rock  agent  knew  that  the  Perry  of- 
fice was.  In  accordance  with  the  rales,  not 
open  at  night  This  question  is  not  free 
from  doubt,  and  there  is  little  authority  on 
the  subject  Judge  Thompson  In  his  work  on 
Negligence  (volume  2,  {  2402)  states  his  con- 


clusion to  be  that  the  agent  of  the  company 
ought  to  be  held  bound  to  know  the  rales 
of  other  offices  with  respect  to  office  hoars. 
We  think  this  is  the  sound  and  Just  view 
of  the  matter,  and  that  any  other  rule  would 
work  an  injustice  to  those  who  deal  with 
telegraph  companies.  It  appears  to  xm  to 
be  conveniently  within  the  power  of  the  com- 
pany to  furnish  Its  ag^its  with  information 
as  to  the  rules  of  various  offices  with  respect 
to  the  hours  within  which  messages  may  I>e 
received  and  delivered.  In  addition  to  this 
it  Is  within  the  power  of  cme  of  the  agents, 
when  he  receives  a  message  for  immediate 
transmission,  to  ascertain  by  Inquiry  over 
the  lines  whether  the  receiving  office  is  at 
that  time  open  for  the  receipt  of  messages, 
BO  that  he  can  give  the  necessary  informa- 
tion to  the  sender. 

We  are  of  the  opinion,  therefore,  that  the 
facts  of  the  case  Justify  a  recovery  of  dam- 
ages by  the  plaintltr,  so  the  Judgment  is  af- 
firmed. 


LANSING  WHEELBARROW  CO.  v.  MONT- 
GOMERY. 
(Supreme  Court  of  Arkansas.     Qct  18,  1909.) 

1.  WrrwESSES  (J   32*)— Pees— Taxatiok— Ne- 

CEBSITT  FOB  ftoVIWO  AOOOTJHT— STAIUTOBT 
PBO  VISIONS. 

A  witness  in  a  civil  case  cannot  have  his 
fees  for  attendance  and  mileage  taxed  against 
the  losing  party,  unless  he  proves  his  accoant 
in  compliance  with  Kirby's  Dig.  {  3624,  provid- 
ing that  every  account  for  attendance  of  a  wit- 
ness shall  be  sworn  to,  and  shall  state  that  he 
was  summoned  to  attend  as  a  witness  in  the 
cause  on  which  the  charge  is  made,  and  the 
number  of  dajrs  he  attended,  and,  if  summoned 
without  the  limits  of  the  county,  the  number  of 
miles  he  traveled  In  consequence  of  the  sum- 
mons; the  statute  applying  to  civil  as  well  as 
criminal  cases. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  72;   Dec.  IMg.  {  82.»] 

2.  Witnesses  (|  82*)— Fees— Taxation— Ne- 
cessity FOR  Pbovino  Account— Statotobt 
Pbovisions— Abboqation  bt  Ccstou. 

The  statute  cannot  be  abrogated  by  a  cus- 
tom for  witnesses  to  report  to  the  cleA  verbal- 
ly the  number  of  days'  attendance,  without  mak- 
ing out  an  account  and  swearing  to  it. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  72;   Dec  Dig.  {  32.*] 

Appeal  from  Circuit  Court,  Cross  County ; 
Frank  Smith,  Judge. 

Action  by  the  T-i<"«<"g  Wheelbarrow  Com- 
pany against  Dick  Montgomery.  From  the 
Judgment,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

T.  B.  Hare,  for  appellant  J.  T.  Patter- 
son, for  appellee. 

McCULLOGH,  O.  J.  The  sole  question  in- 
volved in  this  appeal  Is  wbetbw  or  not  a 
witness  in  a  civil  case  pending  In  tlie  dr- 
cnit  court  is  entitled  to  have  his  fees  for 
attendance  and  mileage  taxed  against  the 
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losing  party,  without  having,  In  the  time 
and  manner  provided  by  statute,- proved  his 
account  therefor.  The  statute  Is  as  follows: 
"Every  account  for  attendance  of  a  witness 
shall  be  sworn  to,  and  shall  state  that  he 
was  summoned  to  attend  as  a  witness  In 
the  cause  upon  which  the  charge  Is  made, 
and  the  number  of  days  he  attended,  and 
If  summoned  without  the  limits  of  the  conn- 
ty,  the  number  of  miles  he  traveled  in  con- 
sequence of  the  summons."  Section  8624, 
Klrby's  Dig.  This  court  In  Fulks  v.  State, 
64  Ark.  148,  41  S.  W.  54,  held  that  a  wit- 
ness In  a  criminal  case  could  not  have  his 
fees  taxed  unless  he  proved  same  In  the 
manner  and  within  the  time  prescribed  by 
the  statute.  The  statute  applies  equally  to 
civil  and  criminal  cases.  It  was  shown  in 
evidence  In  the  present  case  that  it  had  al- 
ways been  the  prevailing  custom  In  Cross 
comity,  where  the  case  was  pending,  for 
witnesses  to  report  to  the  clerk  verbally  the 
number  of  days'  attendance,  without  making 
out  an  account  and  swearing  to  it,  as  pro- 
vided by  the  statute.  This  alleged  custom 
does  not  alter  the  rights  of  the  parties,  nor 
prevent  the  operation  of  the  statute.  Par- 
ties, witnesses,  and  officers  are  all  presumed 
to  know  of  the  existence  of  this  statute,  and 
it  cannot  be  abrogated  by  custom. 

Reversed  and  remanded,  with  directions 
for  further  proceedings  on  the  motion  to  re- 
tax  costs  not  inconsistent  with  this  opinion. 


SCROGGIN  V.  RIDLING. 
{Supreme  Court  of  Arkansas.     Oct.  18,  1909.) 
Taxation  (J  !534*)— Patment  of  Taxes— Mis- 

TAKB    or   COLUECTOR — BFFEOT. 

The  owner  of  land  offered  to  pay  the  taxes 
thereon,  and  he  gave  a  correct  description  of  it 
to  the  collector  who  made  a  mistake  In  describ- 
ing It,  thereby  omitting  40  acres.  Tlie  owner 
Was  nnabl*  to  tell  from  the  tax  receipt  that  a 
mistake  was  made,  and  he  supposed  that  his  re- 
ceipt was  correct,  and  paid  the  amount  of  taxes 
claimed  to  be  due.  BM,  that  a  sale  of  the  40 
acres  for  taxes  was  void  under  the  rule  that  a 
bona  fide  attempt  to  i>ay  all  the  taxes  frustrated 
by  the  mistake  of  the  collector  is  equivalent  to 
actual  payment. 

[EJd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  990;   Dec.  Dig.  |  534.*] 

Appeal  from  Conway  Chancery  Court; 
Jeremiah  O.  Wallace,  Chancellor. 

Suit  by  O.  O.  Scroggin  against  H.  I>.  Rld- 
ling.  From  a  decree  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Sellers  &  Sellers,  for  appellant  Wm.  L. 
Moore,  for  appellee. 

HART,  J.  O.  O.  Scroggin  brought  suit  in 
«jectment  in  the  Conway  circuit  court  against 
H.  L.  Rldllng  to  recover  possession  of  the 
N.  E.  %  of  the  N.  B.  %  of  section  20,  township 
8  N.,  range  16  W.,  in  Conway  county,  Ark. 
He  relied  on  a  tax  title  to  maintain  bis  action. 


Rldllng  filed  bis  answer  and  motion  to  trans- 
fer the  cause  to  the  chancery  court,  in  which 
he  set  up  that  he  had  attempted  to  pay  the 
taxes  In  apt  time,  but  that  through  the  mis- 
take or  fault  of  the  collector  of  taxes  the  land 
was  not  properly  described  in  the  tax  receipt 
given  him,  and  that  he  did  not  discover  the 
mistake  until  the  present  suit  was  brought 
Rldllng  asked  that  he  be  allowed  to  redeem 
the  land,  and  that  a  decree  be  entered  can- 
celing Scroggin's  tax  deed  as  a  cloud  upon 
his  title.  By  consent  the  cause  was  trans- 
ferred to  the  chancery  court,  and  the  chan- 
cellor found  the  Issue  In  favor  of  Rldllng, 
allowing  him  to  redeem  upon  payment  of 
$5,  the  taxes,  penalty,  and  costs,  for  which 
the  land  was  sold.  Thereupon  Rldllng  of- 
fered to  pay  to  Scroggin  said  sum  of  $5, 
which  was  refused  In  open  court,  and  a  de- 
cree was  entered  canceling  Scroggin's  tax 
deed  as  a  cloud  upon  Rldllng's  title.  Scrog- 
gin has  appealed  to  this  court 

The  sole  question  raised  by  the  appeal  Is 
as  to  the  validity  of  the  tax  title  of  Scroggin. 
It  is  conceded  that  a  bona  flde  attempt  to 
pay  all  the  taxes  frustrated  by  the  mistake 
or  fault  of  the  collector  is  equivalent  to  ac- 
tual payment,  and  this  was  the  rule  an- 
nounced in  the  case  of  Gunn  v.  Thompson,  70 
Ark.  500,  69  S.  W.  261.  We  think  the  facts 
of  this  case  bring  it  within  the  rule.  Rldllng 
received  a  deed  for  the  laud  in  1902,  and  In 
1903  he  got  some  one  to  go  to  the  collector's 
office  to  pay  the  taxes  for  him.  In  1904  he 
went  himself  to  the  collector  to  pay  the 
taxes,  but  did  not  liave  the  deeds  with  him. 
He  wished  to  pay  taxes  on  180  acres  of  land, 
and  gave  the  description  of  it  to  Albert  Sto- 
ver, deputy  collector  in  the  sheriflTs  office. 
Rldllng  testifles  as  follows:  "I  told  him  be- 
ginning at  the  northeast  comer  of  the  sec- 
tion with  the  Fonville  land,  the  Fonvllle  40 
at  the  northeast  comer.  Then  I  told  him 
going  three-fourths  of  a  mile  south,  the  next 
40  the  house  was  on,  and  the  40  still  south 
of  that  And  then  beginning  at  the  section 
line  and  running  east  and  west  north  of  these 
three  40's  and  runniag  one-quarter  and  one- 
half  quarter  south."  The  Fonvllle  40  is  the 
one  in  controversy.  Rldllng  further  stated 
that  he  could  not  tell  from  examining  the 
tax  receipt  whether  or  not  It  correctly  de- 
scribed the  land,  and  that  he  did  not  even 
have  sufficient  education  to  discover  the  mis- 
take by  comparing  the  tax  receipt  with  his 
deed.  He  supposed  his  tax  receipt  was  cor- 
rect, and  paid  taxes  on  the  land  during  10 
subsequent  years,  until  this  suit  was  brought, 
not  knowing  that  it  had  been  sold  for  taxes. 
The  suit  was  commenced  September  21, 
1908.  The  collector  made  a  plat  of  the  180 
acres  from  the  description  given  him  by 
Rldllng.  All  the  land  described  except  the 
40  acres  in  controversy  was  correctly  writ- 
ten in  the  tax  receipt.    Rldllng's  description 
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began  with  the  40  acres  in  controversy,  and 
tlie  otlier  lands  were  described  wltli  refer- 
ence to  it  No  mlstali:e  Iiaring  been  made 
with  reference  to  them  shows  that  the  mis- 
take was  made  through  the  fault  of -the  col- 
lector. Rldllng  correctly  described  the  land 
to  the  collector,  and  in  good  faith  paid  him 
the  amount  of  taxes  claimed  to  be  due. 

We  think  the  facts  uphold  the  finding  of 
the  chancellor,  and  it  Is  ordered  that  the 
decree  be  affirmed. 


BIAKE  T.  SCOXT. 
(Supreme  Oonrt  of  Arkansas.     Oct.  18,  1900.) 

1.  Municipal  Cobporations  (I  308*)— Con- 

STBUCTION     OF     SIDEWALKS  —  lilABIUIT     OF 

Abutting  Ownebs. 

Where  an  abutting  owner  did  not  resist 
the  enforcement  of  a  city  ordinance  requiring 
abutting  owners  to  construct  tlie  sidewalk,  but 
proceeded  to  comply  with  it,  and  contracted 
with  a  third  person  to  build  the  walk  and  the  re- 
taining wall,  necessary  because  of  the  grade  es- 
tablisbed  by  the  city,  and  the  third  person  per- 
formed the  work,  the  abutting  owner's  liability 
to  pay  for  the  work  was  not  affected  by  the  in- 
raliduy  of  the  ordinance,  and  the  city  was  not 
liable  in  any  action  on  the  contract. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  819V6 ;  Dec.  Dig.  § 
30a*] 

2.  CoNTBACTS  (g  168*)  — Terms  Implied  as 
Part  of  Contbact— Intention  of  Pabties. 

The  terms  of  a  contract  may  be  express 
or  implied  from  acts,  but  there  must  be  in  ei- 
ther case  a  distinct  intention  common  to  both 
parties,  which  intention  may  be  implied  from 
acts  and  words,  and  the  law  will  impute  to  the 
parties  the  intention  which  the  meaning  of  their 
acts  and  words  reasonably  impart. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §  751 ;  Dec.  Dig.  S  168.*] 

3.  Work  and  Labor  (J  4*)— Obder  to  Abut- 
ting Owner  to  Constbuct  Sidewalk— 
Contbact  fob  Work. 

A  city  adopted  an  ordinance  requiring  abut- 
ting owners  to  construct  sidewalks.  A  contract- 
or building  sidewalks  and  the  retaining  wall  for 
abutting  owners  was  requested  by  defendant,  an 
abutting  owner,  to  build  the  walk  and  retaining 
wall  in  front  of  his  property,  as  he  was  doing 
for  the  other  owners.  The  defendant  saw  the 
work  as  it  progressed,  and  made  no  objection. 
Held,  that  the  abutting  owner  was  liable  for 
the  cost  of  the  work. 

I  Ed.  Note.— For  other  cases,  see  Work  and 
I jibor.  Cent.  Dig.  If  3-7 ;  Dec.  Dig.  i  4.*] 

4.  Work  and  Labor  ({  4*)— Implied  Pbomisi 
to  Pat. 

An  implied  contract  to  pay  will  arise  where 
under  all  the  drcumstances  the  services  were 
such  as  to  create  a  reasonable  belief  that  they 
would  be  paid  for. 

[Ed.  Note.— EV>r  other  cases,  see  Work  and 
Labor,  Cent  Dig.  I  4 ;   Dec,  Dig.  |  4.*] 

5.  Courts  ({  488*)— Legal  ob  Equitabij!— 
Transfer  of  Action  at  Law  to  CnAKCEBy 
—Waiver. 

Where  the  parties  to  an  aetion  at  law  did 
not  object  to  the  transfer  thereof  to  the  dian- 
cery  court,  and  did  not  object  to  the  chancery 
court  entertaining  and  trying  the  action,  any 
objection  to  the  transfer  was  waived,  and  the 


chancery  court  bad  jurisdiction  to  try  and  de- 
termine the  action. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  if  1316,  1321;    Dec.  Dig.  i  488.*] 

Battle,  J.,  dissenting  in  part. 

Appeal  from  Nevada  Chancery  Court ;  Jas. 
D.  Shaver,  Chancellor. 

Suit  by  H.  v.  Scott  against  6.  R.  Blak<-, 
in  which  the  City  of  Prescott  was  made  a 
party.  .  From  a  decree  for  plaintiff  against 
defendant  Blake,  and  a  dismissal  of  the  ac- 
tion against  the  City  ot  Prescott,  defendant 
Blake  appeals.    Affirmed. 

Hnmby  &  Haynie,  for  appellant  H.  B. 
McKenzie,  for  City  of  Prescott 

FRAUENTHAL,  J.     The  plaintiff  below. 
H.  V.  Scott,  Instituted  this  suit  against  thi- 
defendant,  G.  R.  Blake,  upon  an  account  for 
building  a  concrete  sidewalk  and  curb.     In 
effect.  It  was  an  action  for  a  balance  clalme<l 
due  upon  the  account    The  total  amount  due 
for  the  walk  and  curb  was  1273.90,  and  upon 
that  the  defendant  had  paid  $132.45,  leaving 
a   balance   of  $145.45,   for  the  recovery   of 
which  amount  this  suit  was  brought    TIii> 
defendant  denied  that  he  had  employed  the 
plaintiff  to  build  the  sidewalk  and  curb,  but 
had  only  employed  him  to  build  the  walk: 
that  the  cost  of  the  walk  amounted  to  $132.- 
45,  which  he  had  paid;  and  that  the  balance 
of  $141.45  was  the  cost  of  the  curb  for  which 
he  claimed  that  he  was  not  liable.    In  his  an- 
swer he  also  alleged  that  some  years  before 
the  building  of  this  walk  and  curb  the  cit.v 
of  Prescott  had  dug  a  ditch  in  front  of  his 
property  and  graded  up  the  street  at  that 
place,  and   thereby   made  an  elevation   in 
front  of  his  property  and  next  the  strevi. 
which  extended  in  depth  from  12  Inches  to 
3  feet  from  the  top  of  the  sidewalk  to  th*> 
bottom  of  the  ditch,  and  that  the  plaintiff 
built  a  wall  or  curb  of  that  depth  in  front  of 
the  sidewalk,  and  that  this  suit  is  for  tb^ 
price  thereof.    He  claimed  that  he  did  not 
employ  plaintiff  to  build  the  wall  or  curl>. 
that  the  necessity  for  building  same  was 
created  by  the  city  of  Prescott  in  digging  the- 
said  ditch  and  elcvatiui;  the  grade  of  the 
sidewalk,  and  that  the  city  of  Prescott  wa« 
on  this  account  liable  for  the  price  of  build- 
ing the  wall  or  curb.   He  asked  that  the  city 
of  Prescott  be  made  a  party  to  the  suit, 
which  was  done.    The  city  of  Prescott  fileil 
Its  answer.  In  effect,  denying  that  it  had 
made  any  contract  with  any  one  for  the  di>- 
ing  of  the  work  which  was  Involved  In  the 
suit,  and  denied  that  it  was  in  any  manner 
liable  therefor.    Thereupon  the  circuit  court 
of  its  own  motion,  and  without  any  objei-- 
tlon  made  by  any  party  to  the  suit,  trans 
ferred  the  action  to  the  chancery  court    The 
chancery  court  without  objection  of  any  of 
the  parties  assumed  Jurisdiction  of  the  cause 
and  proceeded  to  trial  of  the  case.    It  render- 
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ed  a  jadgment  In  t&yot  of  plaintiff  and 
against  defendant,  Blake,  for  the  amount  of 
tbe  claim,  and  dismissed  the  action  as  against 
the  city  of  Prescott .  Blake  prosecutes  this 
appeal. 

It  appears  from  the  evidence  that  the  de- 
fendant, Blake,  owned  a  lot  situated  in  a 
block  along  which  the  city  of  Prescott  by  or- 
dinance required  sidewalks  to  be  built  by 
the  various  owners  of  the  lots.  The  lot  of 
defendant  was  quite  low,  and  some  years 
prior  to  the  building  of  this  sidewalk  the 
city  of  Prescott  had  dug  a  ditch  and  raised 
the  grade  before  defendant's  property  as  set 
out  In  bis  said  above  answer.  The  plaintiff 
was  engaged  In  building  sidewalks  along  the 
block  for  other  owners  of  lots,  and  in  build- 
ing such  walks  he  also  built  for  tbe  other 
owners  the  cin:b  or  retaining  wall  In  tbe 
front  of  such  Walks  down  to  tbe  bottom  of 
tbe  ditch,  for  all  of  which  work  these  other 
owners  were  paying.  When,  In  doing  this 
work,  for  the  other  owners,  the  plaintiff  was 
near  to  the  property  of  the  defendant,  the 
defendant  requested  the  plaintiff  to  proceed 
and  do  the  work  of  building  the  walk  before 
his  property  as  be  was  doing  for  the  other 
owners;  and  about  the  only  other  definite 
understanding  tbe  parties  had  was  as  to  the 
terms  of  payment.  Nothing  was  definitely 
said  as  to  tbe  exact  amount  or  extent  of  the 
work.  In  order  to  build  tbe  sidewalk.  It  was 
necessary  to  build  the  curb  or  wall  as  a  part 
thereof  so  as  to  retain  tbe  earth  upon  which 
the  walk  rested,  and  the  top  of  the  curb  be- 
came also  a  part  of  the  walk.  Upon  receiv- 
ing request  from  defendant  to  build  the  side- 
walk in  front  of  his  property,  the  plaintiff 
began  with  building  the  curb  or  wall,  and 
the  defendant  was  present  and  saw  the 
plaintiff  doing  every  part  of  the  work.  The 
only  person  or  authority  that  requested  the 
plaintiff  to  do  the  work  was  the  defendant 
Blake,  and  it  was  only  at  his  request  that 
tbe  plaintiff  proceeded  to  do  any  of  the 
work,  and  only  at  defendant's  request  that 
he  did  the  entire  work.  This  the  defendant 
knew,  and.  If  be  did  not  expect  or  Intend  to 
pay  for  tbe  work  of  building  the  curb  or 
wall,  he  did  not  make  any  statement  to  that 
effect  to  plaintiff.  In  the  progress  of  the 
work  tbe  defendant,  Blake,  made  payments 
from  time  to  time  to  plaintiff ;  and,  after  the 
entire  work  of  building  the  curb  or  wall  and 
walk  bad  been  completed,  and  tbe  plaintiff 
presented  his  claim  for  the  balance  due  on 
said  entire  work,  the  defendant  for  the  first 
tlnae  told  the  plaintiff  that  he  thought  the 
<-lty  of  Prescott  should  pay  for  the  curb  or 
wall,  and  suggested  that  plaintiff  sue  the 
defendant,  Blake,  and  said  city  for  the  cost 
of  the  curb  or  wall,  and  whatever  the  court 
said  be  would  do. 

Tbe  plaintiff  claims  that  he  understood 
from  the  agreement  of  his  employment  by 
defendant  that  he  was  to  do  tbe  work  of 
buUdlng  the  walk  and  curb  or  wall  as  constl- 
tntlng  the  sidewalk  In  the  same  manner  as 


be  was  doing  for  the  other  owners  at  tbe 
time  of  the  employment  by  defendant,  and 
that. defendant,  and  only  the  defendant,  was 
to  pay  for  the  entire  work.  The  defendant, 
Blake,  contends  that  he  thought  it  was  the 
duty  of  tbe  city  of  Prescott  to  pay  for  the 
work  of  building  the  curb  or  wall,  and  that 
the  city  would  pay  therefor  and  not  he ;  and 
on  that  account  made  no  mention  relative 
thereto.  The  right  of  the  plaintiff  to  recover 
herein  against  the  defendant,  Blake,  is  de- 
termined by  the  contract  which  he  made 
with  Blake,  either  express  or  implied.  The 
liability  of  Blake  is  not  diminished  or  affect- 
ed by  any  act  done  or  ordinance  passed  by 
the  city  of  Prescott,  If  he  is  liable  for  the  in- 
debtedness sued  for,  and  that  liability  Is  sole- 
ly dependent  upon  his  own  acts  and  contract. 
It  Is  contended  by  defendant,  Blake,  that  the 
city  of  Prescott  had  dug  a  ditch  before  his 
property,  and  had  in  grading  the  sidewalk 
raised  a  high  embankment,  and  thus  bad 
made  the  work  in  the  front  of  his  property 
so  unequal  that  it  was  not  uniform  with  like 
work  required  of  other  owners,  and,  on  this 
account,  the  ordinance  of  that  city  requiring 
him  to  lay  sidewalks  could  not  require  him 
to  build  this  curb  or  retaining  wall.  But,  If 
that  contention  should  be  deemed  to  be  cor- 
rect, it  would  only  be  a  defense  to  Blake  in 
resisting  the  enforcement  of  that  ordinance. 
If,  on  the  other  hand,  he  did  not  resist  the 
enforcement  of  the  ordinance,  but  proceeded 
to  comply  with  its  requirements  and  to  build 
his  sidewalk,  and  contracted  with  the  plain- 
tiff to  do  the  work,  then  bis  liability  to  plain- 
tiff could  not  be  affected  by  any  act  done  by 
the  city  of  Prescott.  In  fact,  the  city  of 
Prescott  was  not  a  necessary  or  proper  party 
to  this  suit.  It  was  not  a  party  to  the  alleg- 
ed contract  between  plaintiff  and  Blake,  and 
was  not  in  privity  therewith.  It  could  not, 
therefore,  be  held  liable  in  any  action  based 
upon  such  a  contract.  7  Am.  &  Eng.  Ency. 
Law,  113.  The  rights  of  the  parties  herein 
are  fotmded  and  rest  upon  the  contract  that 
was  made  between  the  plaintiff  and  Blake, 
and  solely  upon  that  contract.  Tbe  uncer- 
tainty of  these  rights,  if  there  Is  any  uncer- 
tainty, grows  out  of  the  dispute  In  the  testi- 
mony as  to  scope  of  that  contract,  and  to  tbe 
failure  o£  the  parties  when  making  tbe  con- 
tract to  specifically  name  its  extent  and  scope 
In  express  language.  When  a  contract,  is  en- 
tered Into,  It  Is  either  express  In  Its  terms 
or  its  terms  may  be  Implied  from  the  acts, 
conduct,  and  express  words  of  tbe  contract. 
To  form  the  agreement  of  tbe  parties  it  is 
essential  that  there  Should  be  a  distinct  in- 
tention that  is  common  to  both.  But  the  in- 
tention of  tbe  parties  need  not  be  express. 
It  may  be  Implied  from  the  acts  and  words 
used,  and  the  law  will  impute  to  the  parties 
an  intention  which  the  meaning  of  their 
words  and  acts  reasonably  import. 

In  Freeman  y.  Cook,  2  Excb.  654,  18  L. 
J.  Excb.  114,  that  rule  is  formulated  as  fol- 
lows:   "If,  whatever  a  man's  Intention  may 
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be,  he  80  conducts  hlmseU  that  a  reasonable 
man  would  believe  that  he  was  assenting  to 
the  terms  proposed  by  the  other  party,  and 
that  other  party  upon  that  belief  enters  Into 
the  contract  with  blm,  the  man  thus  con- 
ducting himself  would  be  equally  bound  as 
If  he  had  intended  to  agree  to  the  other  par- 
ty's terms."  In  this  case  the  plaintiff  was 
building  sidewalks  for  other  owners  In  the 
same  block  and  along  the  same  line  of  front- 
age of  defendant's  property.  In  doing  the 
work  for  the  other  owners  be  also  built  as 
a  part  of  their  sidewalks  the  curb  or  wall 
down  to  the  bottom  of  the  ditch,  and  of  the 
same  'character  as  that  which  of  necessity 
would  have  to  be  built  for  defendant  In  the 
construction  of  the  sidewalk  tn  front  of  de- 
fendant's property;  and  the  other  owners 
were  directing  that  the  curb  or  wall  should 
be  built  before  their  property  In  constructing 
tbelr  sidewalks,  and  were  paying  therefor. 
The  plaintiff  offered  to  do  the  work  in  front 
of  defeadant's  property  In  the  same  way  and 
to  the  same  extent.  The  defendant,  Blake, 
requested  him  to  build  the  sidewalk  without 
specifically  mentioning  the  curb  or  wall;  and, 
when  in  pursuance  of  that  request  the  plain- 
tiff began  the  work  by  starting  on  the  curb, 
the  defendant  stood  by  and  saw  the  work  of 
building  the  curb  proceed.  He  must  have 
known  that  plaintiff  was  only  doing  that 
work  M  his  request  and  at  the  request  of 
and  by  the  direction  of  no  other  person  or 
party.  It  was  not  suggested  that  any  other 
person  or  that  the  city  of  Prescott  would 
pay  therefor,  or  was  liable  to  pay"  therefor. 
The  clrcumshinces  are  sufficient  to  Justify 
the  finding  from  the  words  and  conduct  of 
the  defendant,  Blake,  and  the  plaintiff  that 
the  defendant,  Blake,  requested  this  work  of 
building  the  curb  or  wall  to  be  done  as  a 
part  of  the  work  of  building  the  sidewalk, 
and  that  be  would  pay  the  plaintiff  therefor. 
"An  implied  contract  to  pay  wlU  be  presum- 
ed if  under  all  the  circumstances  the  aery- 
Ices  were  such  as  to  lead  to  a  reasonable  belief 
that  they  would  be  paid  for."  Hogg  v.  Las- 
ter,  56  Ark.  382,  19  S.  W.  945.  The  work 
here  done  was  specially  beneficial  to  Blake, 
and  from  his  words  and  acts  it  is  but  reason- 
able to  presume  that  it  was  the  Intention  of 
both  the  parties  that  he  requested  the  work 
to  be  done,  and  it  is  but  just  to  Imply  that 
he  intended  to  pay  therefor.  Bishop  on  Con- 
tracts, {  188;  2  Page  on  Contracts,  {  772; 
9  Cyc.  248.  It  follows  that  there  is  ample 
evidence  to  support  the  finding  of  the  chan- 
cellor that  defendant  Blake  employed  the 
plaintiff  to  build  the  curb  or  wall,  and  that 
he  is  liable  to  the  plaintiff  for  the  cost  of 
same  by  reason  of  that  employment 

It  Is  the  opinion  of  BATTLE,  J.,  that  the 
circuit  court  should  not  have  transferred  this 
cause  to  the  chancery  court,  and  that,  inas- 
much as  there  was  no  right  or  remedy  in 
the  case  that  called  for  the  interposition  of 


a  court  of  equity,  the  chancery  court  had  no 
Jurisdiction  to  entertain  or  try  the  case; 
that,  on  this  account,  the  Judgment  ot  that 
court  should  be  reversed  and  the  cause  re- 
manded to  the  chancery  court,  with  direction 
to  transfer  the  cause  to  the  circuit  court 
But  he  is  of  opinion  that  the  plaintiff  is  en- 
titled to  recover  of  defendant  Blake  the 
amount  sued  for,  and  that  the  City  of  Pres- 
cott was  not  a  proper  party  to  the  suit  The 
majority  of  the  Judges  are  of  opinion  that  in- 
asmuch as  none  of  the  parties  objected  to 
the  transfer  of  the  cause  to  the  chancery 
court  and  did  not  object  to  the  chancery 
court  entertaining  and  trying  the  action,  any 
objection  to  such  transfer  would  now  be  con- 
sidered waived,  although  none  of  the  parties 
has  made  any  objection  to  such  transfer  or 
to  the  trial  of  the  cause  by  the  chancery 
court  in  this  court,  and  that  under  this  state 
of  the  case  the  chancery  court  had  Jurisdic- 
tion to  try  and  determine  the  cause.  Col- 
lins V.  Paepcke-Lelcht  Co.,  74  Ark.  81,  84  a 
W.  1044,  and  authorities  there  cited. 
The  decree  Is  affirmed. 

BATTIiB,  J.,  dissents. 


FRANCE  V.  SHOCKET. 
(Supreme  Court  of  Arkansas.    Oct  18,  1909.) 

1.  GCABDIAN    AWD    WABD    (|    163*)  —  ANKUAI. 

AccoDNT— Conclusiveness— Exceptions. 
Where,  in  proceedings  to  sarcharge  the  final 
settlement  of  a  guardian  with  a  larger  charge  on 
the  Item  of  the  balance  of  the  last  annual  settle- 
ment, the  record  did  not  show  that  any  item  of 
property  of  the  ward  had  been  omitted  from  the 
settlement,  or  that  any  credit  was  allowed  ex- 
cept on  items  of  credit  specifically  set  out  in  the 
settlement,  and  the  order  of  the  probate  court 
confirming  the  annual  settlement  became  final 
for  want  of  timely  appeal,  it  was  proi>er  to  re- 
fuse to  surcharge  the  final  settlement;  the  con- 
firmation of  the  annual  settlement  being  conclo- 
slve  except  against  direct  attack. 

[Ekl.  Note. — For  other  cases,  see  Guardian  and 

Ward,  Cent  Dig.  i|  474,  540-M4 ;   Dec  Dig.  { 
163.*] 

2.  GCABDIAN    AND    WABD    ((    161*)  —  SeTTLK- 

KENT  OF  AccoDST— Review— Rbcobd—Ab- 

STBACT  or  Evidence. 

Where,  in  proceedings  to  confirm  the  final 
settlement  of  a  guardian,  the  ward  urged  that 
the  guardian  should  be  charged  with  rent  of 
homestead,  and  it  appeared  that  in  the  final  set- 
tlement a  charge  was  made  on  an  item  of  rent 
without  setting  forth  the  property,  and  the  ab- 
stract on  appeal  did  not  set  forth  the  testimony 
of  the  witnesses  testifying  for  the  guardian,  the 
action  of  the  court  refusing  to  chaige  the  guard- 
ian with  rent  of  homestead  would  not  be  dis- 
turbed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Qnardian  and 
Ward,  Cent  Dig.  I  523 ;   Dec.  Dig.  |  161.*] 

3.  GCABDIAW    and    WABD    (I   161*)— ACCODITP- 

INO— Review  —  Recobd  —  Abstract  of  Evi- 
dence. 

Where,  in  proceedings  to  confirm  a  guard- 
ian's final  settlement,  the  court  allowed  a  <nedit 
of  $125  for  the  support  of  the  ward,  and  it  did 
not  appear  that  the  amount  exceeded  the  income 
of  the  estate  within  Kirby's  Dig.  f  3792,  pro- 
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Tidinir  that  the  guardian  cannot  wlthoat  direc- 
tion of  the  court  allow  for  the  education  and 
maintenance  of  the  ward  more  than  the  income 
of  the  estate,  and  the  ward  claimed  that  she 
had  rendered  services  for  the  guardian  worth 
the  amount  of  the  support,  and  tba  guardian  de- 
nied that  the  ward  had  performed  any  work,  the 
action  of  the  court  in  allowing  the  credit  would 
not  be  disturbed  on  appeal,  because  of  the  fail- 
ure of  the  ward  to  abstract  the  testimony  of 
the  witnesses  of  the  guardian. 

[Eld.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  I  523;   Dec.  Dig.  8  161.*] 

4.  Affkai.  and  Ebbob  ($  1008*)— Findings  ov 

Tbiai.  Coubt— Conclusiveness. 

A  finding  of  the  trial  court  sitting  as  a 
jury  is  as  conclusive  on  appeal  aa  the  finding 
of  a  Jniy. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3955-3969;  Dec.  Dig.  S 
100&'] 

6.  OUABDIAN  AND  WaBD  ({  150*)— COUFENBA- 
TION — AlXOWANCE. 

Under  Kirby's  Dig.  g  3828,  providing  that 
gnardians  shall  receive  reasonable  compensa- 
tion for  their  services,  the  court  in  proceedings 
to  confirm  the  final  settlement  of  a  guardian 
may  allow  him  a  compensation,  when  no  allow- 
ance was  made  in  any  of  the  annual  settlements. 
[Bd,  Note. — For  other  cases,  see  Guardian  and 
Ward,  Dec,  Wg.  S  150.*] 

6.    GUABDIAN    AND  WABD   (S   54*)— FINAL   SET- 
TLEMENT—INTEBEST. 

Where  a  guardian  filed  his  final  settlement 
bnt  took  no  steps  for  two  years  to  obtain  its 
confirmation,  the  court  confirming  the  settle- 
ment, and  finding  the  amount  due  the  ward,  did 
not  err  in  allowing  the  ward  only  €  per  cent 
interest  on  the  balance  due. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  gf  242-253;   Dec.  Dig.  §  54.*] 

Appeal  from  Circuit  Court,  Benton  County; 
3.  S.  Maples,  Judge. 

Final  accounting  by  J.  B.  Sbockey,  guardi- 
an of  Courtney  France,  in  which  the  latter 
filed  exceptiona  From  a  Judgment  confirm- 
ing the  final  settlement,  Courtney  France  ap- 
peals.   A£Brmed. 

W.  N.  Carpenter,  for  appellant 

FRAUENTHAIi,  J.  In  1895  the  appellee, 
J.  B.  Shockey,  was  appointed  guardian  of 
Courtney  Holland,  a  minor,  by  the  probate 
court  of  Benton  county.  As  such  guardian  be 
made  eight  annual  settlements  of  the  guardi- 
anship thereafter,  and  each  of  these  settle- 
ments was  confirmed  by  said  probate  court 
No  appeal  was  taken  from  any  of  said  orders 
confirming  said  settlements.  The  last  of 
these  annual  settlements  was  confirmed  by 
said  probate  court  in  1903.  On  January  20, 
1904,  Courtney  Holland  married  and  became 
Courtney  France,  and  in  April,  1904,  she  ar- 
rived at  the  age  of  18  years.  In  April,  1904, 
the  guardian  filed  his  ninth  and  final  settle- 
ment In  this  final  settlement  the  guardian 
took  credit  for  an  Item  of  support,  education, 
and  money  advanced  to  the  ward  since  last 
settlement,  amounting  to  $386.25,  which  was 
more  than  the  amount  of  the 'rents  and  in- 
terest received,  the  clear  income  of  the  es- 
tate.   According  to  the  final  settlement  there 


was  a  balance  of  $250  due  to  the  ward,  and 
a  number  of  months  after  the  filing  of  the 
final  settlement  the  appellee  paid  to  the  ap- 
pellant the  said  alleged  balance  and  took  the 
receipt  of  herself  and  her  husband  therefor. 
During  this  time  the  final  settlement,  al- 
though long  since  filed,  was  not  acted  on  by 
said  probate  court.  In  March,  1906,  the  ap- 
pellant filed  In  the  said  probate  court  excep- 
tions to  the  said  final  settlement  In  this 
pleading  she  incorporates  also  exceptions  to 
each  of  the  eight  annual  settlements.  Each 
exception  is  in  the  same  language  except  as 
to  the  Item  of  amount,  so  that  the  exception 
to  the  first  will  indicate  the  exceptions  to  the 
other  annual  settlements. 

The  exceptions  to  the  first  settlement  are 
as  follows:  "(1)  She  excepts  to  the  annual 
settlement  of  the  said  J.  B.  Shockey  filed  July 
20,  1896,  and  says  there  is  due  her  on  said 
settlement  $442.99."  The  amount  of  the  bal- 
ance actually  found  due  on  this  first  settle- 
ment by  the  order  of  con^mation  was  $427.- 
99;  but  neither  in  this  exception,  nor  in  any 
of  the  exceptions,  is  it  alleged  that  any  item 
of  charge,  property,  or  asset  is  omitted  from 
the  settlements,  or  tliat  any  item  of  credit 
was  allowed  which  was  not  set  out  in  the 
settlements.  It  would  appear  from  the  ar- 
gument of  counsel  for  appellant  that  the  ob- 
jections to  the  annual  settlements  were  based 
on  the  claim  that  certain  items  of  credit 
were  excessive  as  to  amount,  and  this  exces- 
sive amount  had  been  allowed;  and  it  is  bis 
contention  that  the  probate  court  has  Juris- 
diction to  investigate  the  annual  settlements 
in  that  particular,  and  if  found  erroneous  to 
correct  them.  The  above  exceptions  made  to 
each  of  the  annual  settlements  are  incorpo- 
rated in  and  made  a  part  of  the  exceptions  to 
the  final  settlement,  and  the  specific  excep- 
tions to  the  final  settlement  are  that  the  bal- 
ance should  be  larger  in  amount  No  specific 
Item  of  asset  is  alleged  or  claimed  to  have 
been  omitted  from  the  final  settlement  No 
item  of  credit  taken  is  complained  of,  except 
the  item:  "Support,  education,  money  ad- 
vanced to  the  ward  since  last  settlement 
$386.25."  The  probate  court  confirmed  the 
final  settlement  as  made  by  the  guardian. 
From  that  Judgment  the  appellant  appealed 
to  the  circuit  court,  and  that  court  restated 
the  account.  It  found  that  it  was  concluded 
from  investigating  any  erroneous  or  excessive 
allowances  of  credits  in  the  annual  settle- 
ments by  the  orders  confirming  those  settle- 
ments. It  found  that  the  Items  of  charges  in 
the  final  settlement  were  correct  It  allowed 
a  credit  of  $125  on  the  item  of  support,  edu- 
cation, and  money  furn^hed  ward,  and  a 
credit  of  $40.75  for  compensation  or  commis- 
sion to  the  guardian,  and  other  credits  of  the 
allowance  of  which  no  complaint  is  made.  It 
found  that  there  was  still  a  balance  due  to 
the  ward  after  the  payment  of  said  $250,  and 
that  this  balance  should  bear  Interest  at  the 
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rate  of  6  per  cent,  per  annum  from  July, 
1904,  the  date  when  the  hearing  of  the  mat- 
ter on  the  confirmation  of  the.final  settlement 
could  be  first  entertained  in  the  probate 
court,  and  it  remanded  the  proceedings  to 
the  probate  court  with  directions  to  enter  in 
that  court  an  order  In  accordance  with  the 
Judgment  of  the  circuit  court 

It  is  urged  by  counsel  for  appellant  that 
the  probate  court  has  the  power  to  open  the 
settlements  of  guardians  after  confirmation 
thereof  and  to  correct  any  errors  in  such 
settlements;  but  it  has  been  uniformly  held 
by  this  court  that  the  order  of  confirmation 
of  a  settlement  of  a  guardian  by  the  probate 
court  Is  a  Judgment  which  can  be  appealed 
from,  but  which  cannot  be  otherwise  disturb- 
ed, except  in  a  court  of  chancery  upon  an 
allegation  of  fraud  or  some  other  recognized 
ground  for  equitable  relief.  Each  order  con- 
firming each  settlement  becomes  final  and 
conclusive  of  all  matters  therein  embraced 
and  cannot  be  reopened  for  alleged  errors. 
The  order  of  confirmation  is  a  finding  and 
an  adjudication  of  each  Item  of  charge  and 
credit  contained  in  such  settlement,  and  the 
investigation  of  the  correctness  of  such  find- 
ing and  adjudication  is  concluded.  Rightor 
V.  Gray,  23  Ark.  22S;  Payne  v.  McCabe,  37 
Ark.  318;  Phelps  v.  Buck,  40  Ark.  219.  The 
record  does  not  show  that  any  Item  of  prop- 
erty of  the  ward  has  been  omitted  from  these 
annual  settlements,  or  that  any  credit  was 
allowed  except  upon  items  of  credit  specif- 
ically set  out  in  the  settlements.  The  probate 
court  passed  upon  these  and  made  a  finding 
of  the  Justice  of  their  allowance  and  of  their 
amounts.  If  Its  finding  was  erroneous,  it 
could  only  be  corrected  upon  appeal.  No  ap- 
peal has  been  taken  from  the  orders  of  con- 
firmation of  these  annual  settlements  within 
the  time  prescribed  by  law,  and  they  have 
therefore  become  final.  Thereafter  the  pro- 
bate court  has  not  the  Jurisdiction  to  reopen 
these  settlements.  Nelson  v.  Cowling,  89 
Ark.  334,  116  S.  W.  890.  It  follows  that  the 
court  did  not  err  In  refusing  to  surcharge 
the  final  settlement  with  a  larger  charge  on 
the  item  of  the  balance  of  the  eighth  annual 
settlement. 

It  Is  urged  that  In  the  final  settlement  the 
guardian  should  be  charged  with  rent  of 
homestead ;  but  In  the  final  settlement  there 
Is  a  charge  made  on  an  item  of  rent  without 
specifically  setting  forth  of  what  property  It 
Is  the  rent.  The  appellant  In  her  abstract  of 
the  evidence  has  wholly  failed  to  abstract  the 
testimony  of  the  witnesses  of  the  appellee. 
As  shown  by  the  transcript,  nine  witnesses 
actually  testified  on  the  part  of  the  appellee. 
We  have  repeatedly  held  that  it  is  necessary 
that  a  fairly  complete  abstract  of  the  record 
should  be  made  in  order  to  secure  a  review 
of  questions  depending  on  the  record.  Piles 
V.  Law,  88  Ark.  449,  115  S.  W.  373;  Jett  v. 
Crittenden,  89  Ark.  349.  116  S.  W.  665.  In 
this  case  there  is  no  abstract  of  the  testi- 
mony of  any  of  the  nine  witnesses  who  tes- 


tified on  the  part  of  the  appellee,  and  we  are 
therefore  led  to  presume  from  the  court's 
finding  that  the  contention  of  appellant  that 
no  charge  was  made  for  this  rent  is  not  well 
founded. 

It  is  urged  that  the  court  erred  in  allowing 
the  Item  of  credit  of  $125  for  support,  educa- 
tion, and  money  furnished  the  ward.  The 
probate  court  allowed  upon  this  item  the 
sum  of  $386.23,  and  the  appellant  claimed 
that  this  was  in  excess  of  the  income  of  the 
ward,  and  that  the  expenditures  were  made 
without  the  direction  of  the  probate  court, 
and  that  it  was  error  to  allow  it  Section 
3702  of  Klrby's  Digest  provides  that:  "With- 
out such  direction  the  guardian  shaU  not  be 
allowed  in  any  case  for  the  maintenance  and 
education  of  the  ward  more  than  the  dear 
Income  of  the  estate."  The  circuit  court  al- 
lowed on  this  item  the  sum  of  |125,  and  the 
evidence  does  not  show  that  this  exceeded  the 
amount  of  the  rent  and  Interest  received, 
which  constituted  the  income  of  the  estate. 
It  is  urged  that  appellant  was  a  member  of 
appellee's  family  and  by  her  work  earned  for 
appellee  the  amount  of  her  supirart ;  but  the 
testimony  of  appellant  herself  shows  that 
the  appellee  sent  her  to  college  from  Septem- 
ber to  January  and  paid  the  expenses  of  her 
tuition  and  books,  that  he  purchased  for  her 
clothes  to  the  amount  of  $75,  and  that  he  fur- 
nished her  money.  The  appellee  denied  that 
the  appellant  performed  any  work.  The  ap- 
pellant has  wholly  failed  to  abstract  the  tes- 
timony of  appellee  and  the  witnesses  in  his 
behalf,  and  it  cannot  therefore  be  found  that 
items  to  the  value  of  $125  were  not  furnish- 
ed to  appellant  for  which  she  is  chargeable. 
In  addition  to  this,  the  finding  of  the  trial 
court  sitting  as  a  Jury  is  as  conclusive  on 
appeal  as  the  finding  of  a  Jury,  and  we  can-  { 
not  say  in  this  case  that  there  is  not  suf- 
ficient evidence  to  support  the  findings  of 
the  lower  court  Bell  v.  Welch,  38  Ark.  139; 
Garland  Co.  v.  Hot  Springs  Co.,  68  Ark.  83, 
58  S.  W.  636;  Ark.  Central  R.  Co.  r.  Jansen, 
119  8.  W.  648. 

It  is  urged  that  the  court  erred  in  allow- 
ing the  Item  of  compensation  to  the  guardi- 
an. Upon  an  examination  of  the  various  set- 
tlements we  find  that  no  allowance  was  ever 
made  and  no  credit  taken  by  the  guardian  as 
a  compensation  for  his  services.  The  court 
here  allowed  him  $40.75  for  such  compensa- 
tion. Section  3828  of  Klrby's  Digest  pro- 
vides: "Guardians  and  curators  shall  receive 
such  compensation  for  their  services  as  the 
court  shall  decide  to  be  Just  and  reasonable." 
We  cannot  say  that  this  amount  allowed  for 
compensation  of  the  guardian  was  unjust, 
and  certainly  it  was  not  excessive.  We  do 
not  think  that  error  was  committed  by  al- 
lowing only  ff'per  cent  interest  on  the  bal- 
ance found  due  from  the  guardian,  nor  do 
we  find  from  the  record  any  prejudicial  e^ 
ror  committed  by  the  lower  court 

The  Judgment  of  the  Benton  circuit  court 
herein  is  aiSrmed. 
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BRAGa  T.  HARTNBY  et  al. 
(Supreme  Court  ot  Arkansas.     Oct  18,  1909.) 

1.  TBtJSTS  (§8  95,  349*)— Constructive  Tbubt. 

Where  legal  title  to  property  is  obtained 
through  actual  fraud  or  concealment,  equity  im- 
presses a  constructive  trust  on  the  property  in 
favor  of  the  one  equitably  entitled  thereto, 
though  be  never  had  any  legal  estate  therein, 
and  equity  has  jurisdiction  to  reach  the  property 
either  in  the  hands  of  the  original  wrongdoer, 
or  in  the  hands  of  a  subsequent  holder,  unless 
he  is  a  parchaaer  in  good  faith  and  without 
notice. 

[Bd.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  H  145-147,  514;    Dec.  Dig.  H  96,  349.*! 

2.  TeCBTS   (8  95*)— CONSTRtrCTIVB  TBTJ8T. 

Defendant,  with  knowledge  that  plaintiS** 
ancestor  was  incapable  of  transacting  business, 
purchased  land  for  $5,000,  $3,000  of  which  was 
paid  by  the  ancestor  and  defendant,  and  the 
ancestor  gave  a  note  for  the  balance.  The  title 
was  taken  in  the  name  of  defendant  'and  an- 
cestor, end  they  divided  the  land.  After  the 
death  of  the  ancestor,  the  $2,000  no,te  was  pro- 
bated against  his  estate,  and  the  part  of  the 
land,  the  title  to  which  was  in  his  name,  was 
sold  tp  pay  it,  and  defendant  became  the  pur- 
chaser. Held,  that  a  constructive  trust  was 
created  in  favor  of  the  heirs  of  the  ancestor,  who 
succeeded  to  his  rights  in  the  property. 

[M.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  88  145-147;    Dec.  Dig.  8  95.*] 

Appeal  from  Clay  Chancery  Court;  Ed- 
ward D.  Robertson,  Chancellor. 

Suit  by  Martin  Hartney  and  Mary  Mesch- 
al  a^inBt  3.  I..  Bragg.  From  a  decree  for 
plalntifFs,  defendant  appeals.     Affirmed. 

Spence  &  Dudley,  for  appellant.  J.  T.  Craig, 
M.  P.  Huddleston,  and  Johnson  <ft  Burr,  for 
appellees. 


HART,  J.  This  Is  a  suit  m  equity  Institut- 
ed In  the  Clay  chancery  court  for  the  Eastern 
district  by  appellees,  Martin  Hartney  and 
Mary  Meschal,  against  the  appellant,  J.  It. 
Bragg. 

The  abstract  of  appellees  correctly  states 
the  substance  of  the  pleadings  and  the  find- 
ings and  decree  of  the  court,  as  follows: 
"Appellees,  as  sole  heirs  at  law  of  T.  J.  Hart- 
ney, deceased,  filed  their  amended  complaint 
against  J.  L.  Bragg,  the  appellant,  and  F. 
Linke,  alleging  therein  that  Bragg  and  T.  J. 
Hartney  in  hla  lifetime  bought  a  farm  of  240 
acres  of  R.  Llddell  for  the  agreed  price  of 
$5,000;  $3,000  as  paid  in  cash  by  Hartney 
at  the  time  of  the  foreclosure,  and  $2,000 
was  secured  .by  two  notes  of  Hartney  and 
Bragg,  who  afterward  made  a  mutual  parti- 
tion of  the  land  by  exchange  of  deeds.  Hart- 
ney died  before  any  part  of  either  note  had 
been  paid.  Bragg  procured  an  administrator 
of  Hartney's  estate  to  be  appointed  by  the 
probate  court  of  the  Eastern  district  of  Clay 
county.  Ark.,  procured  both  land  notes  to  be 
allowed  and  proved  as  debts  against  Hart- 
ney's estate,  and  caused  Hartney's  land  to  be 
sold  by  the  administrator  to  pay  said  notes. 


at  which  sale  Bragg  was  the  purchaser  at 
the  price  of  $1,000.  P.  Linke,  the  assignee  ot 
said  $2,000  of  land  notes,  took  a  mortgage  on 
the  entire  240  acres  for  $2,000  from  Bragg  on 
the  day  of  the  administrator's  sale.  Said  $2,- 
000  and  interest  constitute  a  Hen  on  all  said 
lands  in  favor  of  said  Linke  and  is  unpaid." 
Appellees  further  allege  that  T.  J.  Hartney 
was,  at  the  time  of  the  purchase  of  the  land 
from  Llddell,  the  payment  of  the  purchase 
price  thereof,  the  division  of  the  land,  and 
the  execution  of  the  deed  to  Bragg  in  con- 
summation thereof,  a  weak-minded  person, 
wholly  Incapable  of  making  or  entering  into 
contracts,  or  executing  deeds,  or  dividing 
lands,,  or  transacting  any  other  business. 
Hartney  paid  all  the  $3,000  cash  payment  for 
the  land,  and  Bragg  paid  no  part  thereof. 
Bragg,  through  overreaching,  undue  influence, 
and  fraud  practiced  upon  Hartney,  procured 
the  deed  for  the  land  to  be  made  to  himself 
and  Hartney,  procured  an  unjust  division  of 
the  land  to  be  made  and  Hartney's  deed  pur- 
suant thereto.  Through  fraud  Bragg  procur- 
ed the  allowance  of  the  whole  of  the  $2,000 
of  purchase-money  notes  to  be  proved  as 
debts  against  Hartney's  estate,  and  the  lands 
standing  in  Hartney's  name  to  be  sold  by 
the  administrator  to  himself  for  $1,000,  by 
means  whereof  Bragg  acquired  title  to  the 
whole  240  acres  without  having  paid  a  cent 
of  the  purchase  price  thereof.  Appellees  fur- 
ther averred  that  because  of  Bragg's  fraud 
all  deeds  by  which  Bragg  got  any  title  to 
said  lands  are  null  and  void,  the  pretended 
sale  by  the  administrator  is  likewise  null  and 
void,  and  that  all  said  deeds  ought  to  be  can- 
celed and  held  for  naught.  Appellees  offer 
to  pay  to  Linke  the  amount  of  the  $2,000  of 
unpaid  purchase  money,  with  Interest,  and 
prayed  the  court  to  cancel  all  deeds  by  which 
Bragg  took  any  title  to  said  lands  and  to  di- 
vest all  title  thereto  out  of  Bragg  and  in- 
vest the  title  in  appellees,  subject  to  Linke's 
claim  and  for  aU  proper  relief.  Bragg  filed 
his  separate  answer  in  the  suit  wherein  he 
admits  the  purchase  of  the  lands  from  Lld- 
dell, taking  the  deed'for  the  same  to  himself 
and  Hartney,  the  division  of  said  lands,  the 
death  of  Hartney,  and  the  purchase  of  that 
Interest  by  himself  at  the  administrator's 
sale;  but  he  avers  that  he  paid  to  Hartney 
the  half  of  the  cash  payment,  denies  all  aver- 
ments of  fraud,  and  claimed  to  be  the  owner 
of  all  of  said  lands.  Upon  the  trial  of  the 
cause  the  chancellor  found  all  the  Issues  in 
favor  of  appellees  and  against  Bragg,  and  by 
the  final  decree  canceled  all  deeds  by  which 
Bragg  claimed  title  to  said  lands  and  divest- 
ed all  his  Interest  therein,  and  vested  the 
same  in  appellees  and  charged  a  lien  on  said 
lands  in  favor  of  Linke  for  $2,945.44,  the 
amount  of  unpaid  purchase  money  and  in- 
terest. Bragg  alone  appeals  from  this  de- 
cree. 
Prior  to  coming  to  the  state  of  Arkansas, 


•For  other  cases  see  same  toplo  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 


Digitized  by 


Google 


1060 


121  SOUTHWESTBRN  BEFORTEB. 


(Ark. 


appellaat,  J.  L.  Bragg,  and  T.  J.  Hartney  bad 
lived  In  Hickman  county,  Ky.  Bragg  waa 
the  older  and  had  known  T.  J.  Hartney  from 
bis  birth.  A  preponderance  of  the  testimony 
shows  that  from  childhood  Hartney  had  been 
mentally  weak,  and  almost  an  Imbecile.  His 
father  died  leaving  a  will,  by  the  terms  of 
which  the  lands  devised  to  T.  J.  Hartney 
could  not  be  sold  until  he  reached  the  age 
of  30  years.  A^  soon  as  he  came  Into  pos- 
session of  his  lands  and  personal  property, 
Ebirtney  began  to  dispose  of  it  for  a  nominal 
price.  Appellant  Bragg  and  one  Houston  got 
some  of  It  Proceedings  were  instituted  by 
his  friends  in  Kentucky  to  have  him  declar- 
ed of  unsound  mind,  and  a  committee  ap- 
pointed to  take  care  of  his  estate.  The  order 
was  made,  but  ntf  one  could  be  found  who 
would  act  Soon  afterwards,  In  January, 
1903,  Bragg  came  to  Arkansas.  T.  J.  Hart- 
ney sold  his  lands  in  Kentucky  for  $3,995. 
He  received  a  draft  for  $3,000  and  the  re- 
mainder In  cash.  The  land  in  controversy 
was  sold  to  Bragg  and  Hartney  for  $5,000. 
Three  thousand  dollars  of  the  purchase  mon- 
ey was  paid  with  the  above-mentioned  draft 
of  T.  J.  Hartney,  and  the  notes  of  Bragg  and 
Hartney  were  given  for  the  .deferred  pay- 
ments. The  title  was  taken  in  the  name  of 
Bragg  and  Hartney.  Hartney  came  to  Ar- 
kansas in  February,  1903,  and  moved  on  the 
land  with  Bragg.  He  was  never  permitted 
to  exercise  any  authority  over  the  land  and 
implicitly  obeyed  Bragg  in  all  things.  Hart- 
ney had  lived  with  Bragg  before  coming  to 
Arkansas.  Just  a  short  while  before  they 
left  Kentucky,  Bragg,  referring  to  Hartney, 
said:  "I  have  got  a  sncker,  and  when  I  turn 
him  loose  be  won't  do  any  one  else  any 
good."  He  further  said:  "I  have  got  Tom 
Hartney  on  the  string  now.  It  is  'old  man 
Bragg*  now,  and  It  will  be  'Mr.  Bragg  next 
year.' "  Bragg  and  Hartney  made  a  division 
of  the  land,  and  Bragg  received  the  more  val- 
uable part  Hartney  then  went  back  to  Ken- 
tucky and  died  in  March,  1901.  He  was  bur- 
led at  the  expense  of  the  county.  The  notes 
for  $2,000,  the  balance  of  the  purchase  mon- 
ey, was  probated  against  Hartney's  estate, 
and  that  part  of  the  land,  the  title  to  whicii 
was  in  his  name,  was  sold  to  pay  them. 
Bragg  became  the  purchaser.  He  told  one  of 
his  neighbors  that  Hartney's  father  had  died 
la  good  circumstances,  leaving  Tom  as  hiii 
only  child,  end  that  he  (Bragg)  had  Just  as 
well  have  the  estate  as  any  one.  BragK 
claims  t»  have  paid  one-half  of  the  $3,000 
which  was  paid  when  the  deed  was  execut- 
ed; but  a  preponderance  of  the  testimony 
shows  that  he  was  Insolvent,  and  that  the 
$3,000  was  paid  by  T.  J.  Hartney.  We  are 
of  the  opiuion,  after  a  thoughtful  reading  of 
the  record:  That  Bragg  knew  that  Hartney 
was  weak-minded  and  utterly  incapable  men- 
tally of  transacting  any  business ;  that  Hart- 
ney was  wholly  under  the  control  and  domin- 


ion of  Bragg,  that  on  account  of  the  undue 
influence  exercised  by  Bragg  he  was  Induced 
to  pay  the  $3,000  in  the  beginning  and  let  the 
title  be  taken  in  the  name  of  Bragg  and  him- 
self; and  t^at  the  whole  transaction  was 
fraudulent  from  its  inception,  and  was  delib- 
erately planned  by  Bragg  to  get  XK>ssession 
of  the  estate  left  Hartney  by  his  father, 
without  any  cost  to  himself.  Appellees  are 
the  sole  heirs  at  law  of  the  deceased,  T.  J. 
Hartney,  and  as  such  have  succeeded  to  his 
rights  in  the  property.  The  rights  of  F. 
Links  were  protected  by  the  decree  of  the 
cliancellor,  and  he  has  not  appealed. 

The  general  rule  on  the  subject  is  thus 
stated  in  volume  3  of  Pomeroy's  Equity  Ju- 
risprudence, at  page  2033,  as  follows:  "In 
general,  whenever  the  legal  title  to  property, 
real  or  personal,  has  been  obtained  through 
actual'  fraud,  mlsr^resentations,  conceal- 
ments, or  weakness  or  necessities,  or  through 
any  othei'  similar  means,  or  under  any  other 
similar  circumstances  which  render  it  uncon- 
scientious for  the  holder  of  the  legal  title  to 
retain  and  enjoy  the  beneficial  interest,  equi- 
ty impresses  a  constructive  trust  on  the 
property  thus  acquired  in  favor  of  the  one 
who  Is  truly  and  equitably  entitled  to  the 
same,  although  he  may  never  perhaps  have 
had  any  legal  estate  therein;  and  a  court  of 
equity  has  Jurisdiction  to  reach  the  property 
either  in  the  hands  of  the  original  wrong- 
doer, or  in  the  hands  of  any  subsequent 
holder  until  a  purchaser  of  it  in  good  faith 
and  without  notice  acquires  a  higher  right, 
and  takes  property  relieved  from  the  trust 
The  forms  and  varieties  of  these  trusts, 
which  are  termed  ex  maleflcio,  or  ex  delicto, 
are  practically  without  limit  The  principle 
is  applied  wherever  it  is  necessary  for  the 
obtaining  of  complete  Justice,  although  the 
law  may  also  give  the  remedy  of  damages 
Against  the  wrongdoer." 

Without  going  into  further  details  of  the 
testimony  of  this  case,  it  is  sufficient  to  say 
that  it  brings  the  cause  squarely  within  the 
principles  above  announced. 

We  are  of  the  opinion  that  tbe  decree  of 
the  chancellor  is  correct,  and  It  therefore 
will  stand  affirmed. 


THOMAS  et  al.  v.  BURKE  et  ol. 

(Supreme  Court  of  Arkansas.     Oct  18,  1909.) 

1.    INTOXICATINO    LiqUOBS    (§    130»)— PSOHIBI- 

TioN  Ordeb— Pasties— Right  to  Appeal. 
A  signer  of  a  petition  for  a  prohibition 
order  filed  in  the  county  court  thereby  became  a 
party  to  the  record,  and  was  guaranteed  the 
right  to  appeal  from  an  order  denying  the  peti- 
tion by  the  Constitution  and  laws  of  the  state, 
though  it  might  finally  be  decided  that  he  waa 
not  eligible  as  a  petitioner;  tbe  right  of  appeal 
dppending  not  on  the  right  of  the  petitioneis  to 
tbe  relief  prayed  for,  but  on  his  right  to  be 
beard  in  the  appellate  conrt. 

[EJd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  I  138;   Dec  Dig.  §  130.*] 
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2.  Intoxicathtq  liiQuoBs  (I  ISO*)— Prohibi- 
tion Obdeb— Pbohibited  Distbict— Inhab- 
itants—Enumkbation. 

Where  a  Bcboolboase,  named  as  the  center 
of  a  three-mile  prohibition  district  in  a  peti- 
tion for  the  establishment  thereof,  was  less 
than  three  miles  from  the  state  line,  a  ruling 
that  in  determining  whether  a  majority  of  the 
adult  inhabitants  residing  within  a  radius  of 
three  miles  from  such  center  desired  the  order 
the  state  line  must  be  disregarded,  was  er- 
roneous. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  139;    Dec.  Dig.  !  130.*] 

8.  IHTOXICATINO  LTQUOBS  (§  130*)- PBOHIBIT- 
ED Distbiot— Centkb — Petition- C!oNSTB0c- 
noN. 

Kirby's  Dig.  i  5120,  provides  that  whenerer 
the  adult  inhabitants  within  three  miles  of  any 
echoolbonse  shall  desire  to  prohibit  the  sale  or 
giving  away  of  any  intoxicating  liquors,  and  a 
majoribr  shall  petition  the  county  court,  the 
court  shall  make  an  order,  etc.  A  petition  un- 
der soch  section  described  the  house  which  was 
to  mark  the  center  of  the  prohibited  area  as 
"the  public  school  building  situated  on  block  34, 
in  the  city  of  Texarkana,  Miller  county.  Ark." 
There  were  two  buildings  on  block  84,  both  used 
for  public  school  purposes  situated  30  feet  apart, 
under  the  supervision  of  the  same  superintend- 
ent and  corps  of  teachers ;  one  of  the  buildings 
being  known  as  the  main  building,  situated  near 
the  center  of  the  block,  and  the  other  a  smaller 
one  called  the  "annex."  Held,  that  the  petition 
should  be  construed  as  referring  to  the  main 
building  only  as  the  center  of  the  proposed  pro- 
hibited area,  and  if  so  construed,  was  not  ob- 
jectionable for  uncertainty. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  f  139;   Dec.  Dig.  {  130.*] 
4  BviDENCB  (I  460*)  —  Pbouibition  District 
— Pabol  Evidence. 

Where  a  petition  applied  for  an  order  pro- 
hibiting the  sale  of  liquors  within  three  miles 
surrounding  a  schoolhouse  on  a  designated  city 
block,  and  ft  appeared  that  there  were  two  build- 
ing used  for  school  purposes  on  the  block,  parol 
evidence  ^aa  admissible  to  show  the  surround- 
ings, and  to  identify  the  particular  building  de- 
scribed. 

[EM.    Note.— For   other   cases,   see    Evidence, 
Cent  Dig.  H  2115-212iJ;   Dec.  Dig.  {  400.*1 
Battle  and  Hart,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Miller  Coun- 
ty; Jas.  S.  Steel,  Special  Judge. 

Petition  by  B.  B.  Thomas  and  others  for  a 
prohibition  order,  to  which  E.  F.  Burke  and 
others  filed  an  objection.  From  an  order 
sustaining  the  objections,  petitioners  appeal. 
Beversed  and  remanded. 

M.  B.  Sanderson  and  W.  Y.  Tompkins,  for 
appellants.  J.  D.  Conway  and  Jno.  N.  Cook, 
for  appellees. 

Mcculloch,  O.  3.  This  is  an  appeal 
from  the  Judgment  of  the  circuit  court  of 
Miller  county  refusing  to  make  an  order 
prohibiting  the  sale  or  giving  away  of  Intox- 
icating liquors  within  three  miles  of  a  school- 
house  in  the  city  of  Texarkana.  The  county 
court  had  refused  to  make  the  order  prayed 
for,  and  an  appeal  was  taken  to  the  circuit 
court  The  case  was  heard  in  the  circuit 
court  on  oral  evidence.  The  petition  was  in 
due  form  prescribed  by  law,  and  described 


the  house  wliicb  was  to  mark  the  center  of 
the  prohibited  area  as  "the  public  school 
building  situated  on  block  84,  in  the  city  of 
Texarkana,  Miller  county,  Ark." 

The  first  point  to  which  attention  should 
be  directed  is  that  raised  by  appdlees  Ar- 
sons who  were  permitted  by  the  court  to 
appear  and  make  themselves  parties  for  the 
purpose  of  remonstrating  against  granting 
the  prayer  of  the  petition)  whether  or  not 
the  appeal  from  the  Judgment  of  the  county 
court  was  properly  granted.  The  record 
shows  that  the  petitioners,  which  of  course 
means  all  of  them,  prayed  an  appeal  to  the 
circuit  court,  and  that  the  affidavit  for  ap- 
peal was  made  by  B.  B.  Thomas,  one  of  the 
petitioners  and  appellants.  The  appellees 
filed  a  motion  in  the  circuit  court  to  dismiss 
the  appeal  on  the  ground  that  Thotnas  had 
never  been  an  inhabitant  of  the  territory  in 
question,  that  he  was  only  temporarily  there 
at  the  time  the  petition  was  signed  and  pre- 
sented to  the  county  court,  and  that  he  had 
removed  to  a  distant  part  of  the  state  be- 
fore the  case  came  up  for  hearing  In  the  cir- 
cuit court.  The  court  overruled  the  motion 
to  dismiss  the  appeal,  and  we  think  that 
was  a  correct  ruling.  It  is  unnecessary  for 
us  to  decide,  in  passing  on  this  ruling  of 
the  court  refusing  to  dismiss  the  appeal, 
whether  or  not  Mr.  Thomas  was  in  fact  an 
inhabitant  of  the  three-mile  area  within 
the  meaning  of  the  statute.  He  did  in  fact 
sign  the  petition,  and  was  entitled  to  be 
heard,  with  the  other  petitioners,  when  the 
county  court  considered  the  matter;  and 
when  the  court  by  its  Judgment  denied  the 
prayer  of  the  petition,  he  was  one  of  the  per- 
sons aggrieved  by  the  judgment  within  the 
meaning  of  the  statute,  and  he,  as  well  as 
the  other  petitioners,  was  entitled  to  prose- 
cute an  appeal  to  the  higher  court  In  oth- 
er words,  the  right  to  take  an  appeal  depend- 
ed, not  on  the  right  of  the  petitioners  to 
the  relief  prayed  for,  but  on  the  right  to  be 
heard  in  the  appellate  court  when  relief  was 
denied  In  the  Inferior  court;  and  when  Mr. 
Thomas  signed  the  petition  which  was  filed 
In  the  county  court,  he  became  a  party  to 
that  record,  and  was  guaranteed  the  right 
of  appeal  l>y  the  Constitution  and  laws  of 
the  state  as  much  as  any  other  petitioners, 
even  though  it  should  finally  be  decided  that 
be  was  not  eligible  as  a  petitioner.  Of 
course,  if  Thomas  had  been  the  only  person 
who  took  an  appeal,  and  it  appeared  on  the 
hearing  that  he  was  not  eligible  as  a  peti- 
tioner, and  therefore  had  no  Interest  in  the 
further  prosecution  of  the  case,  a  question 
would  arise  as  to  whether  or  not  the  court 
should  consider  the  case  and  grant  the  re- 
lief solely  on  bis  request  But  no  such 
question  arises  on  this  record,  as  it  shows 
that  all  of  the  petitioners  appealed,  and  the 
affidavit  was  made  by  Thomas  as  one  of  the 
parties  aggrieved. 
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There  are  only  two  other  questions  in 
the  case  necessary  for  us  to  decide.  One  Is 
this:  The  schoolhouse'  named  In  the  peti- 
tion Is  less  than  three  miles  distant  from 
the  state  line,  and  the  circuit  dourt  held  that 
"all  of  the  adult  inhabitants  residing  with- 
in the  radius  of  three  miles  of  such  center 
must  be  counted  In  ascertaining  the  total 
number  of  adult  inhabitants  within  said  dis- 
trict, irrespective  of  the  state  line."  This 
court  has  decided  to  the  contrary,  and  the 
ruling  of  the  circuit  court  is  incorrect.  Llnd- 
ley  V.  State  (Ark.)  120  S.  W.  98T. 

The  remaining  question  is  as  to  the  correct- 
ness of  the  court's  declaration  of  law  and 
finding  of  fact  concerning  the  designation 
of  the  schoolhouse,  which  was  to  mark  the 
center  of.  the  proposed  prohibition  territory. 
The  petition,  as  already  shown,  named  "the 
public  school  building  situated  on  block  34, 
In.  the  city  of  Tezarkana,  Miller  county, 
Ark.,"  as  the  center  of  the  proposed  terri- 
tory. There  was  no  conflict  in  the  evidence 
on  this  branch  of  the  case,  and  it  is  undis- 
puted that  there  are  two  buildings  on  block 
84,  both  used  for  public  school  purposes. 
The  two  buildings  are  situated  about  30 
feet  apart  (or  about  100  to  150  feet  from 
center  to  center),  and  are  under  the  super- 
vision of  the  same  superintendent  and  the 
same  corps  of  teachers.  In  other  words, 
there  are  two  buildings,  about  30  feet  apart, 
used  in  conducting  one  school  by  one  superin- 
tendent and  corps  of  teachers.  One  of  the 
buildings  is  shown  to  be  the  main  building, 
situated  near  the  center  of  the  block,  and 
the  other,  which  is  a  smaller  one,  is  referred 
to  as  the  "annex."  Upon  this  showing,  the 
court  found  that  there  were  two  public  school 
buildings  on  block  34,  and  that  the  petition 
failed  to  designate  the  particular  one  which 
was  to  form  the  center  of  the  proposed  area. 
This  was  one  of  the  grotods  on  which  the 
court  denied  the  prayer  of  the  petition.  The 
statute  prescribes  that  "whenever  the  adult 
inhabitants  residing  within  three  miles 
of  any  schoolhouse,  academy,  college,  uni- 
versity or  other  institution  of  learning,  or 
of  any  churchhouse  in  this  state,  shall  de- 
sire to  prohibit  the  sale  or  giving  away  of 
any  vinous,  spirituous  or  intoxicating  liq- 
uors of  any  kind,"  etc.,  and  a  majority  there- 
of shall  petition  the  county  court  of  the  coun- 
ty "wherein  such  institution  of  learning  or 
churchhouse  Is  situated,"  that  said  court 
shall  make  an  order,  etc.  Kirby's  Dig.  § 
5129.  This  phase  of  the  statute  has  never 
been  passed  on  by  the  court,  except  in  the 
following  cases,  which  do  not  reach  to  the 
particular  question  now  under  consideration: 
Williams  V.  Citizens,  40  Ark.  200;  State  v. 
Bailey,  43  Ark.  150;  Gazola  v.  State,  45  Ark. 
458;  Lindley  v.  State,  supra. 

In  Williams  v.  Citizens,  supra,  the  peti- 
tion named  as  the  center  of  the  proposed 
area  two  churches  situated  about  200  yards 
apart.  This  court  held  that  that  rendered 
the  proceedings  void.    Judge  Eakin,  speaking 


for  the  court,  said:  "Two  points,  as  colters 
of  circular  areas,  cannot  be  designated  in 
the  same  petition,  signed  without  distinc- 
tion, by  a  majority  of  the  adult  inhabitants 
living  within  three  miles  of  both  points,  or 
of  either  one  or  the  other  point.  In  the  first 
case  the  area  would  be  less  than  one  with 
a  radius  of  three  miles,  and  in  the  second 
case  it  would  be  greater.  The  statute  con- 
fers no  authority  to  make  such  an  order  as 
would  result,  in  either  case.  Every  adult 
Inhabitant  residing  within  three  miles  of  any 
particular  schoolhouse,  church,  etc.,  should 
be  counted  in  determining  the  majority — that 
is,  in  theory,  aild  as  nearly  practically  as 
possible— and  no  one  living  more  than  three 
miles  from  that  particular  house  should  be. 
This  cannot  be  effected  by  designating  two 
or  more  distinct  buildings  more  or  less  wide- 
ly separated,  without  any  indication  of  one 
as  the  center  for  all.  Where  they  are  close 
together,  it  would  probably  make  little  dif- 
ference, but  embarrassments  would  grow  as 
the  distance  widened,  and  the  courts  can- 
not fix  the  limits  within  which  the  prac- 
tice would  be  permissible."  The  next  two 
cases  cited  above  arose  upon  indictments 
for  selling  liquor  within  three  miles  of  two 
churches,  and  the  court,  citing  the  Williams 
Case,  hdd  that  the  orders  were  void.  In 
Lindley  v.  State,  supra,  the  petition  descrtb- 
ed  the  center  of  the  proposed  area  as  "the 
new  stone  public  schoolhouse  situated  on 
block  23,  In  the  town  of  Mammoth  Springs," 
and  it  was  afterwards  shown  that  the  bouse 
was  situated  on  block  22,  instead  of  block 
23,  as  stated  in  the  petition.  This  court  held 
that  the  defect  did  not  render  the  proceed- 
ings void,  and  that  "it  was  sufficient  to  de- 
scribe it  in  the  language  of  the  statute  with 
such  reasonable  certainty  as  to  identify  it 
as  the  point  marked  from  which  the  radii 
were  to  extend  in  designating  the  territory  to 
be  embraced  in  the  order." 

Now  it  is  manifest  that  the  framers  of  the 
statute  had  in  view  two  things  in  shaping 
the  form  of  the  proceedings:  One,  that  a 
definite  object  should  mai;k  the  center  of 
the  prohibition  area  to  be  created;  and  the 
other  that  the  radii  of  this  area  should  ex- 
tend three  miles  from  this  center.  This  nec- 
essarily means  that  the  center  shall  be  d^- 
initely  and  accurately  pointed  out,  so  that 
there  should  be  no  uncertainty  as  to  the  lim- 
its of  the  area.  But  absolute  accuracy  in 
the  description  is  not  required.  Reasonable 
certainty  is  sufficient.  This  is  demonstrated 
in  Lindley  v.  State,  supra,  In  which  it  was 
held  that  an  error  in  describing  the  school- 
house  on  the  wrong  block  was  immaterial, 
as  the  building  was  otherwise  sufficiently  de- 
scribed. Applying  the  descriptive  language 
of  the  petition  in  this  case  to  the  facts  shown 
to  exist  with  reference  to  the  buildings  on 
block  34,  there  can  be  no  doubt  that  It  means 
the  principal  or  main  building,  and  not  the 
so-called  "annex."  The  descriptive  words 
in  their  ordinary  acceptation  cannot  mean 
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anything  else.  Parol  evidence  Is  admisBlble 
of  course  to  show  the  surronndings,  so  aa  to 
Identify  the  particular  building  Intended  to 
be  described — to  fit  the  description  to  the 
building.  Paragould  t.  Lawson,  88  Arlc. 
478,  115  S.  Wk  379.  The  petition,  therefore, 
named  only  one  building  as  the  center  of 
proiK>8ed  area,  and  we  are  of  the  opinion 
that  the  learned  judge  erred  In  his  conclu- 
sion that  two  buildings  were  nam^d. 

Appellants  ask  that  we  make  a  finding 
here  of  the  fact  aa  to  whether  or  not  the 
petition  contained  a  majority  of  the  adiilt 
inhabitants  residing  within  three  miles  of 
the  school  building  mentioned  in  the  petition, 
and  render  a  final  judgment  without  remand- 
ing the  case  for  further  trial.  We  do  not 
deem  it  proper  to  do  this  on  the  conflicting 
testimony  in  the  record.  The  circuit  Judge 
made  no  findings  of  fact  as  to- whether  the 
petition  contained  a  majority  of  the  adult 
inhabitants  residing  in  this  state  within  the 
three-mile  limit,  and  we  think  the  case 
should  be  remanded  for  new  trial  in  accord- 
ance with  the  law  herein  stated.  It  is  so 
ordered. 

BATTLE  and  HART,  JJ.,  dissent 


SPAULDINQ  MFG.  CO.  v.  GODBOLD. 
(Supreme  Court  of  Arkansas.     Oct.  18,  1009.) 

1.  Fabtnership  (I  219*)— Judgment  in  Nakb 
OF  Pabtnkbship. 

A  judgment  is  not  void  because  taken  in 
the  name  of  a  partnership,  objection  not  bavins 
been  made  to  the  action  beiog  brougtit  in  such 
name,  or  the  judgment  being  so  taken. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {  435 ;    Dee.  Dig.  §  219.*] 

2.  PAKTNEB8HIP    (|    68*)— DEED    TO    PABTNEB- 

8BIF  IN  Firm  Naue. 

A  deed  to  a  partnership  in  its  firm  name, 
not  including  the  name  of  any  jvartner,  when  the 
purchase  was  by  the  partners  individually,  and 
the  deed  was  taken  to  the  partnership  through 
mistake,  is  not  void  in  equity ;  but  may  be  cor- 
rected. 

[£d.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  t  105 ;   Dec.  Dig.  f  68.*] 

Appeal  from  Columbia  Chancery  Court; 
E.   O.  Mahoney,  Chancellor. 

Suit  by  the  Spauldlng  Manufacturing  Com- 
pany against  S.  A.  Godbold.  Decree  for  de- 
fendant. Plaintiff  appeals.  Reversed  and 
remanded. 

Stevens  &  Stevens,  for  appellant  McKay 
ft  Llle,  for  appellee. 

HART,  J.  The  controversy  In  this  case  Is 
about  the  title  to  certain  lands  in  Columbia 
county.  Ark.  An  action  in  ejectment  there- 
for was  commenced  by  the  Spaulding  Manu- 
facturing Company  against  S.  A.  Godbold  in 
the  Columbia  circuit  court 

The  complaint  alleges  that  the  Spaulding 
Manufacturing    Company    is   a    partnership 


composed  of  H.  W.  Spaulding,  F.  E.  Spauld- 
ing, and  E.  H.  Spaulding.  The  deed  relied 
upon  to  support  the  action  is  a  sheriff's  deed 
under  execution,  and  is  made  an  exhibit  to 
the  complaint  The  deed  recites  that  the 
execution  was  Issued  and  came  to  the  hands 
of  the  sheriff  on  the  27th  day  of  July,  1905; 
that  the  Spaulding  Manufacturing  Company 
obtained  a  Judgment  against  S.  A.  Godbold, 
and  that  the  execution  was  issued  on  that 
Judgment ;  that  the  levy  and  sale  was  made 
under  the  execution,  and  that  the  Spaulding 
Manufacturing  Company  became  the  pur- 
chaser ;  that  the  grantee  named  in  the  deed 
was  the  Spaulding  Manufacturing  Company. 
The  defendant  Godbold  excepted  to  the  deed 
for  the  reason  that  there  was  no  grantee 
named  in  the  deed.  The  circuit  court  sus- 
tained the  exception,  and  ordered  that  the 
deed  be  stricken  from  the  record  for  the 
reason  that  It  was  not  entitled  to  be  used 
as  evidence  on  the  trial  of  the  cause.  The 
plaintiff  then  moved  that  the  cause  be  trans- 
ferred to  equity,  and  as  grounds  stated  that 
the  land  was  purchased  by  the  individual 
partners  at  the  execution  sale,  and  that,  by 
mistake  of  the  draftsman,  the  firm  name,  in- 
stead of  the  names  of  the  partners,  was  writ- 
ten in  the  deed  as  grantee.  They  asked  that 
the  deed  be  reformed,  and  that,  when  so  re- 
formed or  a  new  deed  executed,  the  posses- 
sion of  the  land  be  given  to,  them.  The  court 
granted  the  motion,  and  transferred  the 
cause  to  the  chancery  court.  On  motion  of 
the  plaintiff  the  chancery  court  ordered  that 
the  motion  to  transfer  the  cause  to  the  chan., 
eery  court  be  made  an  amendment  to  th# 
complaint  Whereupon  the  defendant  demur- 
red to  the  complaint.  The  court  sustained 
the  demurrer,  and  dismissed  the  action.  The 
plaintiffs  have  appealed  to  this  court. 

It  is  contended  by  counsel  for  appellee  that 
the  Judgment  recited  In  the  sherilTs  deed  un- 
der execution  is  void  for  the  reason  that  It 
was  rendered  in  the  firm  name,  and  not  In 
the  names  of  the  Individuals  composing  the 
firm,  and  that  the  deed  therefore  conveys  no 
title.  It  has  been  expressly  held  in  Missouri 
that  judgments  rendered  in  favor  of  a  firm 
by  the  firm  name  are  not  void.  Davis  v. 
Kline,  76  Mo.  310.  See,  also,  Conrades  & 
Co.  V.  Spink,  38  Mo.  App.  309.  In  the  case 
of  Frisk  et  al.  v.  Relgelman,  75  Wis.  499, 
43  N.  W.  1117,  44  N.  W.  766, 17  Am.  St  Rep. 
198,  the  court  said:  "Bringing  the  action 
in  the  firm  name  does  not  render  the  Judg- 
ment void,  but  is  a  mere  defect  or  irregular- 
ity, which  Is  waived  unless  due  objection 
be  made  thereto  before  judgment"  See,  al- 
so, 16  Ency.  of  Pleading  &  Practice,  pp.  840, 
841.  Section  6093,  Klrby's  Dig.,  provides 
that  the  defendant  may  demur  to  the  com- 
plaint where  it  appears  on  Its  face  that  the 
plaintiff  has  not  legal  capacity  to  sue.  In 
construing  this  section  in  the  case  of  Petti- 
grew  et  al.  V.  Washington  County,  43  Ark. 
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33,  the  court  held  that  the  Judgment  should 
have  been  in  favor  of  the  state,  the  obligee 
In  the  collector's  bond,  or  of  the  county  treas- 
urer, the  real  party  in  Interest  The  judg- 
ment in  fact  was  rendered  in  the  name  of 
the  county.  The  court  said:  "This  was  a 
matter  of  form  rather  than  of  substance, 
and,  since  the  objection  to  the  plalntUTs 
capacity  to  sue  for  this  demand  was  not 
taken  either  by  demurrer  or  answer,  it  must 
be  deemed  to  have  been  waived."  From 
which  we  deduce  that,  no  objection  having 
been  made  to  the  Judgment  being  taken  In 
the  name  of  Spaulding  Manufacturing  Com- 
pany in  the  original  suit,  the  defect  of  par- 
ties was  waived,  and  the  Judgment  became  a 
valid  one  upon  which  execution  might  issue. 

It  is  next  objected  that  the  naming  of  the 
Spaulding  Manufacturing  Company  as  the 
grantee  in  the  sherilTB  deed  under  execu- 
tion renders  the  deed  void.  This  is  not  a 
case  like  that  of  Percifnll  v.  Piatt,  86  Ark. 
456,  and  Cooper  v.  Newton,  68  Ark.  157,  56 
S.  W.  867.  where  the  style  of  the  firm  In- 
cludes the  name  of  one  of  the  partners,  and 
the  court  held  that  the  legal  title  was  con- 
veyed to  such  partner,  and  that  he  became 
In  equity  a  trustee  for  the  other  partners  to 
the  extent  of  their  Interest.  In  the  present 
case  the  firm  name  includes  the  name  of  no 
person.  It  is  the  general  rule  that  a  con- 
veyance to  a  partnership  by  its  firm  name 
which  does  not  Include  the  name  of  any  of 
the  partners  does  not  vest  in  it  any  legal 
title  because  the  partnership  is  not  recog- 
nized in  law  as  a  person.  Because  the  deed 
Is  void  at  law,  it  by  no  means  follows  that 
the  same  rule  applies  tn  equity.  The  ap- 
pellees allege,  in  their  amended  complaint 
that  the  Individual  members  of  the  firm  were 
the  purchasers  of  the  land  at  the  execution 
sale,  and  that  by  mistake  of  the  draftsman 
the  name  of  the  firm,  Instead  of  the  names 
of  the  persons  who  composed  the  firm,  was 
written  in  the  deed.  It  is  a  fundamental 
principle  of  equity  that  It  regards  and  treats 
that  as  done  which  in  good  conscience  ought 
to  be  done,  and,  as  said  by  Mr.  Pomeroy: 
"It  is  only  by  looking  at  the  intent  rather 
than  at  the  form  that  equity  is  able  to  treat 
that  as  done  which  in  good  conscience  ought 
to  be  done." 

Again,  it  Is  contended  that  a  court  of  eq- 
uity will  refuse  to  aid  the  defective  execu- 
tion of  statutory  powers,  and  the  cases  of 
Tatum  V.  Croom,  60  Ark.  487,  30  8.  W.  885, 
and  Landon  v.  Morris,  75  Ark.  6,  86  S.  W. 
672,  are  cited  to  support  that  contention.  In 
those  cases  the  mistake  was  not  only  in  .the 
execution  of  the  deed,  but  in  the  proceedings 
anterior  to  that,  and  upon  which  the  sale 
was  based.  But  in  the  present  case  it  will 
be  observed  that  there  was  no  irregularity 
or  defect  in  the  execution,  or  the  proceedings 
thereunder  as  was  the  case  in  Tatum  v. 
Croom  and  Landon  v.  Morris,  supra,  but  un- 


der the  allegations  of  the  complaint -the  ex- 
ecution and  the  proceedings  under  It  were 
regular  In  all  respects,  and  the  only  mis- 
take was  in  the  execution  of  the  deed  itself. 
The  Individuals  who  composed  the  firm  are 
alleged  to  have  pur(AaBed  the  lands  in  ques- 
tion and  the  primary  object  of  the  action  as 
it  now  stands  under  the  pleadings  is  merely 
to  correct  the  deed  by  inserting  therein  the 
true  names  of  the  grantee.  The  interest  in 
the  land  of  Godbold,  the  execution  debtor, 
was  divested  out  of  him  by  the  sale  under 
the  execution  and  his  subsequent  faUnre  to 
redeem  within  the  statutory  period;  and  it 
would  be  inequitable  to  deny  appellees  the 
relief  prayed  for.  The  sheriff  who  made 
the  sale  or  his  successor  in  o£Bce  would  be 
a  necessary  party  to  obtain  the  relief  prayed. 
The  decree  Is  therefore  reversed,  and  the 
cause  remanded,  with 'leave  to  the  appellees 
to  make  such  new  parties  as  they  are  ad- 
vised is  necessary  to  do. 


HOOINS  ▼.  BULLOCK. 
(Supreme  Court  of  Arkansas.     Oct  18,  1909.) 

1,  MUNICIPAI.    CORPOBATIONS    (8    131*) — ^MAT- 

OKS— Filling  Vacancy  in  Officb. 

A  vacancy  in  the  office  of  mayor  is  to  be 
filled  by  special  election,  the  mayor,  under  Klr- 
bj's  Dig.  |§  5432,  5581,  5589,  being  a  member  of 
the  city  council,  section  5433  providine  for 
special  elections  of  members  of  the  conncil,  and 
Const,  art.  6,  |  23,  authorizing  the  Governor  to 
fill  by  appointment  any  vacancy  in  any  office 
only  when  no  mode  is  provided  by  the  Constitu- 
tion and  laws  for  filling  it. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  g§  305,  378;  Dec.  Dig. 
i  l5l.*] 

2.  Electiors  (f  158*)  —  Norobsebvarce  or 
Statutobt  Pbovisions. 

Nonobservance  of  the  provisions  of  Kirby'i 
Dig.  Si  2777,  2779,  2780,  2788,  2790,  as  to  cer- 
tification of  nominations  and  printing  of  ballots, 
and  forbidding  the  printini;  thereon  of  the  name 
of  any  candidate  not  certified  and  filed  in -the 
prescribed  time,  does  not,  in  the  absence  of 
fraud,  where  not  objected  to  till  after  election, 
make  the  election  void;  the  statute  not  declar- 
ing snch  effect. 

[Ed.  Note.— For  other  cases,  see  Elections^ 
Cent  Dig.  §  123 ;   Dec  Dig.  {  158.*] 

Appeal  from  Circuit  Court,  Pope  County; 
Hugh  Barbam,  Judge. 

Suit  by  J.  F.  Bullock  against  J.  F.  Hoglna 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

On  the  4th  day  of  February,  1909,  the  may- 
or of  RussellviUe,  a  city  of  the  second  dass, 
resigned.  A  special  election  was  ordered 
for  February  16,  1909,  to  All  the  vacancy. 
Appellee  was  elected  at  the  election  held  on 
that  day,  and  on  February  23,  1909,  was 
commissioned  by  the  Governor.  In  the  mean- 
time, on  the  8th  of  February,  1900,  appel- 
lant was  appointed  mayor  by  the  Governor 
for  the  unexpired  term  prescribed  by  law, 
had  received  his  commission,  and  had  duly 
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entered  ai  oo  the  discharge  of  the  duties  of 
mayor.  Appellee,  after  receiving  his  com- 
mission, qualified  as  mayor  by  taking  the 
oath  of  oflSce  and  filing  bond  with  the  re- 
corder of  the  city.  He  demanded  of  appel- 
lant the  office  and  records  of  same,  and,  up- 
on appellant's  refusal  to  surrender  them, 
brought  this  suit  against  appellant  to  oust 
blm  from  the  office.  The  evidence  showed 
that  a  proclamation  by  the  acting  mayor  of 
the  city  was  made  and  published  February 
8th,  9th,  and  12th  in  a  newspaper  published 
and  having  a  general  circulation  in  Russell- 
vllle.  The  notice  of  election  was  given  eight 
days.  It  was  the  usual  notice  given  for 
special  elections.  There  was  no  primary 
election  to  nominate  candidates  for  mayor  to 
be  elected  at  the  special  election  to  be  held 
on  the  16tb  of  February,  1909.  The  name  of 
appellee  was  printed  on  tickets  by  the  elec- 
tion commissioners.  No  other  names  were 
printed  on  the  tickets.  There  were  no  other 
avowed  candidates,  but  blank  spaces  and 
lines  were  left  on  the  printed  tickets  so 
voters  could  write  other  names  if  they  wish- 
ed. Appellee  received  all  the  votes  cast  at 
the  election,  to  wit,  203  votes.  Appellant 
voted  for  appellee.  The  election  commis- 
sioners certified  to  the  election  of  appellee, 
and  he  was  commissioned  as  above  stated  by 
the  Governor. 

Dan  B.  Granger  and  Brooks,  Hays  &  Mar- 
tin, for  appellant  R.  B.  Wilson,  for  appel- 
lee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
1.  The  only  question  is:  Who  was  entitled 
to  the  office  of  mayor  of  the  city  of  Russell- 
Tllle,  when  appellee  instituted  this  suit?  The 
Constitution  makes  no  provision  for  filling 
the  office  of  mayor.  The  framers  of  the 
Constitution  left  the  entire  matter  of  the 
organization  of  cities  to  the  Legislature. 
Article  12,  {  3.  By  section  5433,  Kirby's 
Dig.,  it  1»  provided  that:  "Special  elections 
of  the  members  of  the  city  council  of  all  cit- 
ies shall,  be  held  at  such  time  and  place  as 
the  mayor  by  proclamation  shall  direct,  so 
that  at  least  ten  days'  notice  thereof  shall  be 
given."  The  mayor,  under  the  law,  is  a  mem- 
ber of  the  city  council.  See  section  5589; 
Kirby's  Dig.,  in  connection  with  sections  5432 
and  5581.  By  these  provisions  It  is  clear 
that  the  only  mode  for  filling  a  vacancy  in 
the  office  of  mayor  is  by  special  election,  and 
not  by  appointment  In  the  absence  of  ex- 
press constitutional  or  statutory  authority  au- 
thorizing the  Governor  to  appoint,  he  has  no 
snch  power.  "The  right  to  make  appointments 
to  office  is  not  inherently  an  executive  pre- 
rogative." 23  A.  &  B.  Ency.  Law.  p.  343, 
and  cases  cited.  But  this  court  has  held 
that  the  authority  to  fill  vacancies  In  munici- 
pal offices  does  come  within  the  purview  of 
the  general  powers  conferred  by  statute  on 
municipalities  in  this  state.  Payne  v.  Rltt- 
man,  66  Ark.  201,  49  S.  W.  814.    Our  con- 


clusion on  this  point  is  that  neither  the  Con- 
stitution nor  the  statute  confers  upon  the 
Governor  the- power  to  fill  vacancies  in  the 
office  of  mayor  by  appointment.  Section  23 
of  article  6  of  the  Constitution,  providing 
that,  when  any  vacancy  occurs  In  any  office 
and  no  mode  Is  provided  by  the  Constitution 
and  laws  for  filling  same,  the  Governor  shall 
fill  the  same  by  appointment,  etc.,  has  no  ap- 
plication to  a  vacancy  occurring  In  the  of- 
fice of  mayor.  A  mode  is  provided  by  stat- 
ute for  filling  vacancies  in  the  office  of  may- 
or. See  sections  of  Digest,  supra,  and  section 
5612.  Section  23,  art.  6,  Const,  refers  to  oth- 
er than  municipal  officers. 

2.  Appellant  urges  that,  even  If  election 
was  the  only  mode  of  filling  the  vacancy, 
such  election  in  this  case  was  invalid  be- 
cause the  provisions  of  the  general  election 
laws  as  to  the  certification  of  nominations, 
printing  of  ballots,  and  forbidding  the  print- 
ing thereon  of  the  name  of  any  candidate 
not  certified  and  filed  in  the  time  prescribed 
apply  likewise  to  special  elections  for  mayor. 
See  sections  2777,  2779,  2780,  2788,  2790, 
Kirby's  Dig.  We  need  not  decide  whether 
these  provisions  apply  to  the  special  election 
of  mayor;  for,  conceding  that  they  do,  ap- 
pellant is  In  no  position  to  complain  of  a 
failure  to  observe  the  requirements  of  the 
law.  He  held  the  office  without  legal  au- 
thority, and  was  not  the  victim  of  any  un- 
fair treatment  in  the  election.  He  was  not 
a  candidate,  and  voted  for  the  appellee,  who 
was  tbe  only  candidate  at  the  very  election 
which  he  now  calls  in  question;  It  is  not 
pretended  that  any  fraud  was  perpetrated 
on  him  by  the  appellee  or  the  election  com- 
missioners. The  statute  does  not  declare 
that  the  election  shall  be  void  at  which  bal- 
lots are  used  containing  the  name  of  a  per- 
son who  has  not  been  certified  as  a  nominee. 
The  failure  to  comply  with  the  letter  of  tbe 
law  by  election  officers,  especially  in  matters 
over  which  neither  the  candidate  nor  the 
voter  has  control,  and  In  which  no  fraud  Is 
perpetrated,  will  not  as  a  general  rule  render 
an  election  void  unless  the  statute  expressly 
makes  it  so.  McCrary  on  Elections,  g  403. 
Says  the  Supreme  Court  of  Indiana:  "All 
the  provisions  of  the  election  law  are  man- 
datory if  enforcement  is  sought  before  elec- 
tion in  a  direct  proceeding  for  that  purpose ; 
but  after  election  all  should  be  held  dlrec. 
tory  only  in  support  of  the  result,  unless  of  a 
character  to  effect  an  obstruction  to  the  free 
and  intelligent  casting  of  the  vote,  or  to  the 
ascertainment  of  the  result,  or  unless  the  pro- 
visions affect  an  essential  element  of  the  elec- 
tion, or  unless  it  Is  expressly  declared  by  the 
statute  that  the  particular  act  is  essential  to 
the  validity  of  an  election,  or  that  its  omis- 
sion shall  render  it  void."  Jones  v.  State, 
153  Ind.  440,  55  N.  El  229.  The  same  prin- 
ciple is  recognized  in  Rhodes  v.  Driver,  69 
Ark.  501,  64  S.  W.  272.  See,  also.  Wheat  v. 
Smith,  50  Ark.  266,  7  S.  W.  161;   Govan  t. 
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Jackson,  32  Ark.  653,  and  other  cases  dted 
In  appellee's  brief. 

The  election  In  this  case  was  regularly 
called,  notice  was  given,  and  appellee  -was 
the  nnanlmous  choice  of  antrammeled  vot- 
ers. 

Affirm. 


JOHNSON  &  BURR  T.  ELDER. 

(Supreme  Court  of  Arkansas.     June  21,  1909. 

On  Rehearing.  Nov.  1,  1909.) 

1.  QuiETiNQ  TiTLK  (S  10*)— Title  of  Plain- 
tiff. 

In  a  suit  to  quiet  title,  plaintiff  must  suc- 
ceed on  the  strength  of  bis  own  title,  and  not 
on  the  weakness  of  that  of  his  adversary. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  g  36;  Dec.  Dig.  S  10.*] 

2.  Taxation  (§  658*)— Tax  Sales— Notice  of 
Sale— Cebtificate. 

Failure  of  the  county  clerk  to  attach  to 
the  record  of  the  list  and  notice  of  the  sale  of 
delinquent  tax  lands  the  certificate  required  bv 
Mansf.  Dig.  {  57(i3,  is  a  fatal  defect. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  i  6o8.*] 

On  Rehearing. 

3.  Advebse  Possession  (§  63*)— Occupancy- 
BouNDABT  Line. 

Where  the  grantor  of  B.  occupied  a  small 
area  of  cleared  land  claiming  it  as  his  own  for 
26  years  before  he  conveyed  it  to  B.,  such  oc- 
cupancy constituted  a  complete  investiture  of 
title  by  adverse  possession,  Dotwithstanding  the 
mistake  in  his  belief  that  it  was  within  the 
boundary  lines  of  his  claim. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §  36G ;    Dec.  Dig.  §  65.*] 

4.  Landlord   and  Tenant  (S  .50*)— Leasb— 
Consideration. 

Where  plaintilfs  alleged  tenant  bad  com- 
plete title  by  adverse  possession  to  a  part  of 
the  land  in  controversy  at  the  time  plaintiff 
claimed  title  thereto,  such  tenant's  agreement  to 
lease  the  land  from  plaintiff  and  his  execution 
of  a  note  for  the  rent  agreed  on  were  void  for 
want  of  consideration. 

[EM.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  S  120;    Dec.  Dig.  i  50.*] 

5.  Adverse  Possession  (8  100*)- Occtjpanot 
BT  Tenant— Void  Lease. 

Where  the  owner  and  occupant  of  a  small 
tract  of  cleared  land,  on  plaintiff's  alleging  title 
to  a  larger  tract  including  the  land  so  cleared, 
agreed  without  consideration  to  hold  the  land 
for  plaintiff  as  tenant  to  avoid  litigation,  such 
alleged  tenant's  continued  occupation  of  the 
small  tract  could  not  operate  as  plaintiff's  con- 
structive possePsion  of  the  entire  larger  tract 
under  color  of  title  so  as  to  give  plaintiff  title 
by  adverse  possession  on  the  expiration  of  a 
subsequent  period  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  547-574;  Dec.  Dig.  f 
100.*] 

6.  Advebse  Possession  (S  30*)— Attornment 
— notobibtt. 

Plaintiff,  having  acquired  a  void  tax  deed 
to  certain  land  including  a  cleared  tract  in  pos- 
session of  B.,  who  had  acquired  title  to  the 
cleared  tract  by  adverse  possession,  demanded 
the  land  from  B.,  who  agreed  to  pay  a  small 
yearly  rent  to  plaintiff  for  the  land  so  occupied. 


B.  did  not  extend  his  possession  to  the  unoc- 
cupied land;  nor  was  anything  done  to  change 
his  visible  liossession ;  nor  was  plaintiff's  title 
otherwise  recognized,  except  that  on  one  occa- 
sion plaintiff  was  permitted  to  send  a  man  into 
B.'s  field  to  gather  two  bushels  of  com  which 
was  claimed  as  rent.  Held,  that  B.'s  attorn- 
ment to  plaintiff  was  not  of  sufficient  notoriety 
to  extend  his  possession  to  the  entire  tract 
claimed  by  plaintiff  under  his  deed. 

[Ed.  Note.— For  other  cases,  see  Adverse  Poa- 
session.  Cent.  Dig.  g§  126,  127 ;  Dec  Dig.  {  30. •] 

7.  Adverse  Possession  (g  30*)— Occupancy— 
Notoriety. 

The  element  of  notoriety  must  be  added_  to 
adverse  possession  before  it  can  ripen  into  title 
by  limitations,  since  possession  follows  the  title 
of  the  true  owner  until  that  possession  ia  ac- 
tnaliy  invaded. 

[Ed.  Note.— For  other  cases,  see  Adverse  Poe- 
session.  Cent.  Dig.  {  126;   Dec  Dig.  g  30.*] 

8.  Boundaries  (g  18*)  —  Lakes  —  Rip akiar 
Rights. 

The  owner  of  land  abutting  on  the  meander- 
ed line  of  a  lake  has  prima  facie  title  to  the 
center  of  the  lake  by  virtue  of  his  riparian 
rights. 

[Ed.  Note.— For  other  cases,  see  Boundaries. 
Cent.  Dig.  ig  121,  122;   Dec.  Dig.  g  18.*] 

9.  Public  Lands  (J  26*)— Survey— Cobbec- 
TION   OF  Erbors. 

A  mistake  in  the  survey  of  the  meandered 
line  of  the  lake  on  government  lands  may  be 
corrected  by  the  government. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  g  37;   Dec.  Dig.  g  26.*) 

10.  Public  Lands  (g  61*)  —  Survey  —  Lake 
Bed. 

The  United  States  in  1885  patented  to 
ArkEtnsas  all  unsurveyed  lands  in  certain  town- 
ships as  swamp  and  overflowed  land.  The  tract 
in  controversy  at  the  time  the  land  was  sur- 
veyed was  within  the  meandered  lines  of  a  lake, 
and  according  to  the  official  plat  adjoined  plain- 
tiff's tract,  which  abutted  on  the  meandered  line. 
It  did  not  appear  that  the  land  department  had 
ever  resur\'eyed  or  officially  determined  whether 
the  area  was  land  or  lake  bed  at  the  time  of  the 
original  survey,  and  the  patent  to  the  atate 
merely  conveyed  to  it  "all  of  the  unsurveyed 
land  in  the  township  mentioned."  Held  that,  if 
the  tract  was  in  fact  land  instead  of  lake  bed  at 
the  time  of  the  original  survey,  the  subsequent 
patent  conveyed  the  title  to  the  state,  from 
which  it  passed  to  defendant's  grantor,  and  if 
It  had  been  officially  declared  by  the  Land  De- 
partment to  be  land  instead  of  lake  bed  at  the 
time  of  the  survey,  such  ruling  wou1(^  overturn 
plaintiff's  prima  facie  riparian  rights  with  refer- 
ence thereto. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
.Cent.  Land,  g  210;    Dec.  Dig.  g  61.*] 

Appeal  from  Greene  Chancery  Court;  BL 
D.  Robertson,  Chancellor. 

Action'  by  W.  S.  Elder  against  Johnson  ft 
Burr.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  on  rehearing. 

Johnson  &  Burr,  pro  se.  Huddleston  ft 
Taylor,  for  appellee. 

FRAUENTHAL,  J.  This  action  was  orig- 
inally instituted  by  the  plaintiff,  W.  8.  Eader, 
by  filing  an  ex  parte  petition  on  October  14. 
1907,  In  the  Greene  chancery  court  seeing 
to  confirm  his  title  to  the  land  involved  In 


•For  otber  eaies  see  same  topic  and  secUon  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indezei 
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this  suit,  and  which  is  described  as  the  frac- 
tional N.  B.  quarter  of  section  27,  tcvmalll);) 
10  N.,  range  5  E.,  containing  142.08  acres, 
in  Greene  county,  Ark.  His  claim  of  title 
was  founded  upon  a  tax  deed  executed  to 
him  by  the  state  of  Arkansas  on  June  4, 
1903,  In  which  It  Is  recited  that  the  land 
was  sold  to  the  state  for  the  nonpayment  of 
the  taxes  of  1891.  The  defendants,  Johnson 
&  Burr,  and  A.  H.  Glasscock  filed  an  inter- 
rentlon  In  said  suit  and  were  made  parties 
thereto.  They  claimed  title  to  the  land  by 
virtue  of  the  grant  of  said  land  to  the  state 
of  Arkansas  as  swamp  lands  by  the  United 
States  under  the  act  of  Congress  approved 
September  28,  1850  (Act  Sept.  28,  1850,  c.  84, 
9  Stat  519),  deed  from  the  state  of  Arkan- 
sas to  John  B.  Jones  on  March  18,  1879,  and 
by  mesne  conveyances  from  Jones  to  defend- 
ants. In  his  original  petition  the  plaintifC 
alleged  that  the  land  was  wild  and  unoccu- 
pied; but  subsequently  he  filed  an  answer 
to  defendant's  intervention  and  a  cross-com- 
plaint against  the  defendants.  In  which  he 
stated  that  the  allegation  that  the  land  was 
wild  and  unoccupied  was  made  by  mistake, 
and  alleged  that  he  was  and  had  been  in 
possession  of  the  land  for  a  number  of  years, 
and  he  asked  In  this  cross-complaint  to  have 
his  title  to  the  land  quieted  In  him.  He  also 
filed  a  motion  to  have  the  above  allegation 
as  to  the  occupancy  of  said  land  stricken 
from  the  petition,  and  this  was  by  the  court 
granted.  The  defendants  made  answer  to 
the  cross-complaint  of  the  plaintiff,  and  this 
cause  thereupon  became  an  action  by  plain- 
tiff to  quiet  his  title  to  said  land.  The  cban- 
cellor  found  that  the  plaintiff  had  acquired 
title  to  the  land  by  adverse  possession  of  the 
land  for  two  years  under  said  tax  deed,  and 
entered  a  decree  quieting  the  title  to  the 
land  in  the  plaintiff. 

The  evidence  in  the  case  was  taken  part- 
ly by  depositions  and  partly  by  the  agreed 
statement  of  facts.  From  this  it  appears 
that  the  tax  sale  of  said  lands  for  the  year 
of  1891,  and  upon  which  is  founded  the  tax 
deed  executed  by  the  state  of  Arkansas  to 
plaintier.  Is  Yoid  for  the  reason  that  the  coun- 
ty clerk  failed  to  attach  to  the  record  of  the 
list  and  notice  of  sale  of  delinquent  lands  for 
that  year  the  certificate  required  by  section 
5763  of  Mansfield's  Digest;  and  the  sales  of 
lands  in  said  county  for  said  year  were  held 
to  be  void  by  this  court  in  the  case  of  Tay- 
lor V.  State,  65  Ark.  595,  47  8.  W.  1055.  But 
the  plaintiff  claims  that  he  has  had  posses- 
sion of  the  land  under  said  tax  deed  for  a 
period  of  more  than  two  years  next  before 
the  commencement  of  this  action,  and  in  this 
way  claims  title  to  the  land.  The  muni- 
ments of  title  introduced  by  defendants  in- 
dicate a  chain  of  title  from  the  United  States 
to  them;  but  it  is  unnecessary  to  Inquire 
further  into  the  alleged  title  of  defendants. 
Because  in  a  suit  like  this  to  quiet  title,  the 
plaintiff  must  succeed  upon  the  strength  of 


his  own  title,  and  not  upon  the  weakness  of 
the  title  of  his  adversary.  Lawrence  ▼. 
ZImpleman,  S7  Ark.  644 ;  Chapman  &  Dewey 
I^nd  Co.  v.  Bigelow,  77  Ark.  338,  92  S.  W. 
534;  Mason  v.  Gates,  82  Ark.  294,  102  S.  W. 
190;  Little  v.  Williams,  88  Ark.  37,  113  S.  W. 
340;  Sibly  v.  England  (Ark.)  119  S.  W.  820. 
And  if  the  plaintiff  has  title  to  the  land  by 
reason  of  said  tax  sale  and  possession  there- 
under, it  would  be  superior  to  the  alleged 
title  of  defendants. 

The  sole  question  therefore  Involved  in 
this  case  Is  whether  the  plaintiff  has  had  the 
possession  of  said  land  under  said  tax  deed 
for  such  time  as  under  the  law  will  invest 
him  with  the  title.  This  tract  of  land  is 
located  within  the  meandered  lines  of  what 
is  known  as  "Cache  Lake"  according  to  the 
original  survey  of  the  United  States  govern- 
ment. At  the  time  of  the  purchase  of  the 
land  by  the  plaintiff  in  1903  from  the  state, 
a  number  of  acres  of  the  land  were  above  the 
former  marshy  lands  of  the  lake,  and  some 
acres  of  It  were  dry;  but  the  greater  part  of 
it  was  covered  with  timber.  About  1% 
acres  of  the  land  were  cleared  and  in  culti- 
vation and  were  located  within  an  inclosure 
of  another  tract  owned  by  one  Don  Byers. 
Byers  and  his  grantors  had  supposed  that 
this  1%  acres  of  the  land,  which  is  in  the 
shape  of  a  triangle,  was  part  of  a  different 
and  distinct  tract  of  land  owned  by  them, 
and  so  had  been  inclosed  with  a  fence  in 
conjunction  with  their  tract,  and  this  tri- 
angle was  then  In  the  actual  possession  of 
Byers.  In  the  fall  of  1903  the  plaintiff  saw 
Byers  and  laid  claim  to  this  part  of  the  land, 
and  thereafter  in  1904  had  the  same  survey- 
ed, and  by  the  survey  showed  that  this  tri- 
angular portion  was  a  part  of  the  tract  of 
land  described  in  his  tax  deed.  Byers  and 
the  plaintiff  then  entered  into  an  agreement 
by  which  Byers  agreed  to  hold  the  posses- 
sion of  the  triangular  tract  as  the  tenant 
of  the  plaintiff  and  to  attorn  to  the  plain- 
tiff as  such  tenant  therefor.  He  then  exe- 
cuted his  note  to  the  plaintiff  for  the  rent 
of  the  land  for  the  year  of  1904  in  the 
sum  of  $5.  He  agreed  to  thus  become  the 
tenant  of  the  plaintiff  and  to  recognize  the 
title  of  the  plaintiff  to  the  tract  of  land 
for  the  reason  that  he  did  not  want  any  liti- 
gation over  it;  but  he  testified  that  he  then 
held,  and  for  all  the  years  since  1004  con- 
tinued to  hold,  the  xMssession  of  this  tract  of 
land  as  the  tenant  of  the  plaintiff.  Byers 
and  his  grantors  of  the  land  adjoining  this 
tract  had  had  possession  of  this  tract  for 
some  years  before  1903;  but  in  1903  Byers 
thus  surrendered  the  possession  to  the  ad- 
verse claim  and  demand  of  the  plaintiff  and 
in  subordination  to  the  rights  of  the  plain- 
tiff, and  as  the  tenant  of  plaintiff  he  agreed 
to  hold  the  possession  of  the  land,  for  the 
plaintiff,  and  did  so  hold  it  up  to  the  date  of 
the  commencement  of  this  suit  The  chan- 
cellor in  effect  made  this  finding  of  fact,  and. 


Digitized  by 


Google 


1068 


121-  SOUTHWESTERN  BEPORTEB. 


(Ark. 


while  the  evidence  is  not  entirely  satlsfac- 
tory,  nevertheless  it  is  sufBclent  in  our  opin- 
ion to  support  that  finding.  Where  the  chan- 
cellor's finding  is  not  clearly  against  the 
preponderance  of  the  evidence.  It  must  be 
sustained.  Whitehead  v.  Henderson,  67  Arte 
200,  56  S.  W.  1065;  Hinkle  t.  Broadwater, 
73  Ark.  489,  84  S.  W.  510. 

It  is  urged  by  the  defendants  that,  inas- 
much as  Byers  was  already  In  possession  of 
the  land,  he  could  not  become  the  tenant  of 
the  plaintift;  but  we  cannot  see  how  that 
would  affect  the  relation  between  those  par- 
ties. If  as  a  matter  of  fact  an  agreement  of 
tenancy  was  made.  The  relation  of  land- 
lord and  tenant  is  created  by  a  contract. 
That  may  be  either  express  or  Implied,  and 
its  validity  is,  like  all  other  contracts,  based 
on  an  agreement  between  the  parties.  The 
fact  tliat  the  tenant  is  in  the  possession  of 
the  land  at  the  time  of  the  creation  of  the 
tenancy  does  not  affect  such  contract,  if 
made;  and  it  will  not  affect  It,  even  though 
the  tenant  had  prior  to  that  time  claimed  to 
have  a  better  title  to  the  land.  24  Cyc.  938 ; 
Hershey  v.  Clark,  27  Ark.  527;  Hughes  v. 
Watts,  28  Ark.  153.  In  the  case  of  Locke  v. 
Ftasher,  79  Va.  409,  it  is  held  that  the  gen- 
eral rule  that  a  tenant  cannot  dispute  his 
landlord's  title  is  not  varied  when  the  ten- 
ant is  in  actual  possession  at  the  time  he 
makes  the  contract  of  tenancy. 

The  effect  of  the  acceptance  by  such  per- 
son of  such  a  contract  is  a  recognition  of  the 
title  and  the  possession  of  the  lessor,  and  is 
the  same  as  if  the  party,  lessor,  had  entered 
and  taken  possession.  The  mere  fact  that 
such  a  contract  is  entered  Into  in  order  to 
avoid  litigation  will  not  defeat  it  That  is 
not  equivalent  to  duress,  and,  if  possession 
was  not  given  in  this  way.  It  could  probably 
have  been  secured  by  the  lessor  through  oth- 
er legal  avenues.  In  the  case  of  School  Dis- 
trict of  City  of  Harrlsburg  v.  Long  (Pa.)  10 
Atl.  769,  one  claiming  to  own  land  In  the 
possession  of  another  procured  the  execution 
of  a  rental  contract  by  an  assertion  of  title 
In  himself  and  a  threat  of  eviction,  and  it 
was  held  that  such  rental  contract  was  valid, 
and  the  tenant  could  not  dispute  the  land- 
lord's title.  In  the  case  in  review  therefore 
Byers  could  agree  to  become  the  tenant  of 
the  plaintiff,  although  previously  in  the  pos- 
session of  the  land;  and  under  such  agree- 
ment the  possession  of  Byers  as  tenant  be- 
came the  possession  of  the  plaintiff  as  land- 
lord. 1  Cyc.  996;  James  v.  Miller,  54  Ark. 
460, 16  S.  W.  195 ;  Cox  v.  Daugherty,  75  Ark. 
395,  36  S.  W.  184,  112  Am.  St.  Rep.  75 ;  Wash- 
ington V.  Moore,  84  Ark.  220,  105  S.  W.  253, 
120  Am.  St.  Rep.  29;  Lucas  v.  Brooks,  18 
Wall.  436,  21  L.  Ed.  779;  Palmer  v.  Melson, 
76  Ga.  803;  Porgy  v.  Harvey,  151  Ind.  507, 
61  N.  E.  1066.  Under  the  evidence  in  this 
case  therefore  the  plaintiff  was  in  the  actual 
possession  of  1%  acres  of  the  tract  of  land 
In  controversy  for  more  than  two  years  con- 
tinuously before  the  commencement  of  this 


suit,  and  such  possession  was  open  -and  ad- 
verse. That  possession  was  held  under  ttxe 
tax  deed,  which,  though  void,  was  yet  a  color 
oftlUe.  Elllottv.  Pearce,20  Ark.508;  Gofer 
V.  Brooks,  20  Ark.  542.  It  has  been  repeated- 
ly held  by  this  court  that  the  actual  posses- 
sion of  a  part  of  the  land  under  a  deed  de- 
scribing the  entire  tract  Is  In  law  possession 
to  the  limit  of  the  whole  land.  Ledbetter  v. 
Fitzgerald,  1  Ark.  448;  Logan  v.  Jelks,  34 
Ark.  647;  Sparks  v.  Farrls,  71  Ark.  117,  71 
S.  W.  255,  945;  Grill  v.  Henderson,  71  Ark. 
390,  74  S.  W.  299;  Boynton  v.  Ashabranner, 
75  Ark.  514,  88  S.  W.  5G8 ;  Rucker  v.  Dixon, 
78  Ark.  99,  93  S.  W,  750 ;  Connerly  v.  Dickin- 
son, 81  Ark.  ^8,  99  S.  W.  82;  Van  Etten  v. 
Dougherty,  83  Ark.  534,  103  S.  W.  737. 

The  case  of  Wheeler  v.  Foote,  80  Ark.  435, 
97  S.  W.  447,  is  very  similar  to  the  case  at 
bar  on  this  question  of  possession.  In  that 
case  a  part  of  the  land  in  controversy,  about 
1^  acres,  had  been  cleared,  fenced,  and  oc- 
cupied by  the  owner  of  the  adjoining  tract 
and  had  been  thus  occupied  by  him  under  a 
mistake  that  this  part  was  on  his  own  tract. 
The  occupant,  upon  the  claim  made  by  the 
holder  of  a  tax  title,  agreed  to  hold  posses- 
sion as  tenant  of  the  tax  owner,  and  in  con- 
sideration that  he  would  protect  the  timber 
on  the  land  from  trespassers.  In  that  case 
the  court  held  that  through  the  tenancy  thus 
created  the  holder  of  the  tax  deed  obtained 
possession  of  this  1^  acres  of  the  land,  and 
that  through  the  tenant  he  thus  held  posses- 
sion under  color  of  title  to  the  whole,  and 
that  this  gave  the  holder  of  the  tax  deed 
title  to  the  whole  land  described  In  the  deed. 
It  results  from  this,  and  we  are  of  opinion 
that  the  evidence  sustains  the  finding  of  the 
chancellor,  that  the  plaintiff  was  in  continu- 
ous adverse  possession  of  the  land  for  more 
than  two  years  under  the  tax  deed,  conveying 
the  land  in  controversy  to  him.  The  effect 
of  this  was  to  confer  on  the  plaintiff  a  valid 
title  to  all  the  land  in  controversy.  Jacks  v. 
Chaffln,  34  Ark.  534;  Wilson  v.  Spring,  38 
Ark.  182;  Gates  v.  Kelsey,  67  Ark.  523,  22 
S.  W.  162;  Cooper  v.  Lee,  59  Ark.  460,  2T 
S.  W.  970 ;  Flnley  v.  Hogan,  60  Ark.  499,  30 
S.  W.  1045;  McConnell  v.  Swepston,  66  Ark. 
141,  49  S.  W.  560 ;  Ross  v.  Royal,  77  Ark.  324, 
91  S.  W.  178;  Dickinson  v.  Hardie,  79  Ario 
364,  96  S.  W.  855. 

We  find  therefore  no  error  In  the  decree, 
and  the  same  Is  affirmed. 

On  Rehearing. 

McCULLOCH,  C.  J.  On  further  considera- 
tion of  the  evidence  in  this  case,  we  find  the 
facts  to  be  that  the  grantor  of  Byers,  the  al- 
leged tenant  of  plaintiff,  Elder,  occupied  the 
small  area  of  cleared  land,  claiming  It  as  his 
own,  for  about  26  years,  t)efore  he  conveyed 
to  Byers.  This  constituted  a  complete  Inves- 
titure of  title,  notwithstanding  the  mistake 
in  getting  beyond  the  boundary  line.  Hudson 
V.  Stillwell,  80  Ark.  575,  98  S.  W.  356.  Byers 
being  the  owner  of  the  land,  his  alleged  agree- 
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ment  to  attorn  to  plaintiff  was  void  and  un- 
enforceable. The  note  which  he  gave  to 
plaintiff  w&B  also  void  for  want  of  considera- 
tion. Parham  v.  Dedman,  66  Ark.  26,  48  S. 
W.  673. 

The  question  Is  therefore  presented  wheth- 
er or  not  the  void  agreement  of  Byers,  the 
owner  and  occupant  of  the  small  tract  of 
cleaied  land,  to  attorn  to  plaintiff,  constitut- 
ed such  posaession  by  the  latter  of  that  part 
of  the  land  as  to  extend  his  possession  con- 
structively over  the  unoccupied  land  In  con- 
troversy to  whicti  he  had  color  of  title,  and 
ripen  into  title  by  limitation.  We  conclude 
that  it  did  not  The  plaintiff  was  never  in 
possession  of  an^  pact  of  the  land,  either  ac- 
tually or  coostmctlvely.  He  had  neither  title, 
nor  possession,  nor  right  of  possession.  If 
the  real  owners  of  the  land  had  made  in- 
quiry during  the  alleged  period  of  limitation 
and  ascertained  the  true  facts,  they  would 
not  have  found  the  plaintiff  in  possession  of 
any  part  of  their  land,  because  he  was  not. 
In  fact,  in  possession  either  In  person  or  by 
agent  or  tenant.  This  conclusion  is  not  In 
conflict  with  the  doctrine  announced  in 
Wheeler  v.  Poote,  80  Ark.  435,  97  S.  W.  447, 
for  the  facts  of  that  case  are  clearly  distin- 
guishable from  the  facts  in  this.  There,  as 
soon  as  Bloomer  cleared  part  of  the  tract  by 
mistake  as  to  boundary,  and  before  he  ac- 
quired title  by  lapse  of  time,  he  agreed  to 
attorn  to  the  plaintiff,  Mrs.  Foote,  and  he 
thereafter  occupied  the  cleared  land  as  her 
tenant  and  acted  as  her  agent  in  keeping  tres- 
passers off  the  adjoining  timber  land.  He  had 
never  acquired  any  title  to  the  land  when  he 
agreed  to  attorn  to  Mrs.  Foote  as  his  land- 
lord, and  bis  occupancy  was  notorious  as  her 
tenant  and  agent  for  a  long  time  thereafter, 
until  the  commencement  of  the  litigation. 

We  think,  also,  that  the  alleged  attornment 
Of  Byers  to  plaintiff  was  insufficient,  for  an-. 
other  reason,  to  extend  his  possession  con- 
Btrnctively  over  the  unoccupied  land:  It 
lacked  sufficient  notoriety  to  amount  to  ad- 
verse possession.  The  facts,  as  we  find  them 
to  be,  are  that  Byers  did  only  one  act  before 
the  commencement  of  this  litigation  which 
could  be  claimed  as  an  attornment  to  plaintiff. 
That  was  his  agreement,  about  three  years 
before  the  commencement  of  the  action,  to 
pay  plaintiff  a  small  amount  of  rent  After 
the  suit  had  been  commenced,  he  permitted 
plaintiff  to  send  a  man  into  his  field  and 
gather  about  two  bushels  of  com,  which  was 
claimed  as  rent  There  was  no  visible  change 
of  possession,  and  nothing  was  done  to  give 
notoriety  to  the  agrreemeut  to  attorn.  There 
was  nothing  done  to  put  the  real  owners  up- 
on notice  that  the  actual  possession  of  the 
smalt  tract  of  cleared  land  by  one  who  had 
no  color  of  title  was  transferred  to  another 
person  who  had  color  of  title  so  as  to  extend 
the  possession  constructively.  The  injustice 
of  permitting  a  secret  transfer  of  possession 
to  one  who  had  color  of  title  so  as  to  extend 
his  possession  over  the  unoccupied  j>ortlon 


of  the  land  Is  manifest  The  title  to  1^ 
acres  of  the  land  had  already  been  taken 
from  the  true  owner  by  Byers  and  his  vendor, 
through  their  occupancy  for  the  full  period 
of  limitations ;  but  they  had  no  color  of  title 
which  extended  their  possession  beyond  the 
limits  of  the  actual  occupancy,  and,  in  order 
to  acquire  the  title  to  the  remainder  of  the 
tract,  there  must  have  been  something  in  the 
nature  of  actual  notice  to  the  true  owner  or 
Its  equivalent  The  element  of  notoriety 
must  be  added  to  adverse  possession  before 
it  can  ripen  into  title  by  limitation.  Posses- 
sion follows  the  title  vt  the  true  owner  until 
that  possession  is  actually  invaded.  Haggert 
V.  Ranny,  73  Ark.  344,  84  8.  W.  703.  Wo 
conclude  therefore  that  the  plaintllTs  claim 
of  title  by  adverse  possession  cannot  be  sus- 
tained. 

This  conclusion  makes  It  necessary  to  give 
attention  to  another  feature  of  the  case  not 
discussed  in  the  original  opinion.  The  tract 
of  land  In  controversy  was,  at  the  time  of  the 
government  survey  In  the  year  1846,  within 
the  meandered  lines  of  Cache  Lake,  accordlDg 
to  the  official  plat  of  that  survey,  and  the 
plaintiff  Is  the  owner  of  a  tract  of  17.02  acres 
abutting  on  the  meandered  line.  This  gives 
the  plaintiff  the  prima  facie  title  to  the  cen- 
ter of  the  lake  by  virtue  of  his  apparent  ri- 
parian rights.  Little  V.  Williams,  88  Ark.  87, 
113  S.  W.  840 ;  Rhodes  T.  CisseU,  82  Ark.  867, 
101  8.  W.  758. 

But  a  mistake  in  the  survey  is  subject  to 
correction  by  the  government  Little  v.  Wil- 
liams, supra.  The  United  States  government 
in  1885  patented  to  the  state  of  Arkansas  all 
of  the  unsurveyed  lands  in  this  and  certain 
other  townships  as  swamp  and  overflowed 
land,  and  It  does  not  appear  that  the  Land 
Department  ever  caused  another  survey  to 
be  made  and  officially  determined  that  the 
area  in  controversy  was  land  instead  of  lake 
bed  at  the  time  of  the  original  survey.  The 
patent  does  not  specifically  describe  the  sev- 
eral tracts  of  land,  but  in  general  terms  con. 
veys  "all  of  the  unsurveyed  land"  In  the 
township  named.  If  it  was  In  fact  land.  In- 
stead of  lake  bed,  at  the  time  of  the  orig- 
inal survey  (of  which  there  is  no  direct  proof 
In  this  record),  the  subsequent  patent  by  the 
government  of  unsurveyed  land  conveyed  the 
title  to  the  state  of  Arkansas,  and  the  state, 
In  turn,  conveyed  It  to  Jones,  the  defendant's 
grantor ;  and  If  it  be  found  that  the  Land 
Department  of  the  United  States  has  official- 
ly declared  this  particular  tract  to  have  been 
land,  instead  of  lake  bed,  at  the  time  of  the 
original  survey,  that  would  overturn  the 
prima  fade  riparian  rights  of  the  plaintiff. 
These  matters  are  not  sufficiently  developed 
in  the  records  for  us  to  reach  a  decision  as 
to  the  rights  of  the  parties  on  this  branch  of 
the  case.  We  cannot  determine  whether  the 
facts  of  the  case  fall  within  the  doctrine  an- 
nounced In  Little  V.  Williams,  supra,  or  of 
Chapman  &  Dewey  Land  Co.  v.  Bigelow,  77 
Ark.  338,  92  S.  W.  534 


Digitized  by 


Google 


lOTO 


121  SOUTHWESTEBN  RBPORTBB. 


(Ark. 


The  plaintiff  Is  not  entitled  to  an  affirm- 
ance of  the  decree  on  the  strength  of  his  pri- 
ma facie  showing  of  riparian  rights,  for  It 
is  obvious  that.  If  he  be  given  that  portion 
of  the  land  between  parallel  or  converging 
lines  running  to  the  center  of  the  lake,  be 
would  not  be  entitled  to  all  of  the  land  in 
controversy,  and  we  cannot  tell  from  this 
record  how  much.  If  any,  he  would  be  enti- 
tled to.  Inasmuch  as  this  branch  of  the  case 
was  not  fully  developed,  we  will  leave  it 
open  for  further  proceedings  In  the  chancery 
court,  with  leave  to  both  parties  to  Introduce 
further  testimony. 

A  rehearing  Is  therefore  granted,  and  the 
decree  is  remanded,  with  directions  to  deny 
the  plaintiff's  right  to  recover  on  his  alleged 
title  by  adverse  possession,  bnt  for  further 
proceedings  not  Inconsistent  with  the  opinion 
on  the  other  branch  of  the  case. 

BATTLE,  J.,  concurs  in  the  Judgment,  and 
also  in  all  of  the  opinion,  except  that  part 
which  holds  that  the  alleged  attornment  of 
Byers  to  plaintiff  was  Ineffectual  to  give 
possession  of  the  cleared  land  to  the  latter 
because  Byers  was  then  in  possession  and 
was  the  owner  of  the  land  by  limitation.  He 
expresses  no  opinion  on  that  point,  and  pre- 
fers to  place  the  decision,  as  to  this  branch 
of  the  case,  on  the  other  ground  stated  in  the 
opinion,  viz.,  that  the  alleged  attornment  by 
Byers  to  plaintiff  was  not  of  itself  an  act  of 
sufficient  notoriety  to  constitute  adverse  pos- 
session in  him  so  as  to  constructively  extend 
his  possession  over  the  unoccupied  land. 

FRAUENTHAL,  J.  In  the  former  opinion 
it  was  said  that  the  evidence  was  not  entire- 
ly satisfactory  to  sustain  the  finding  that  the 
appellee  held  the  possession  of  the  triangu- 
lar tract  of  land  through  Byers  as  his  tenant 
On  further  examination  of  the  evidence  I  do. 
not  think  that  it  is  .sufficient  to  sustain  the 
finding  that  Byers  and  Elder  entered  Into  a 
definite  and  binding  agreement  that  Byers 
would  rent  the  land  and  become  the  tenant 
of  Elder  and  would  absolutely  and  uncondi- 
tionally recognize  the  title  of  Elder  as  supe- 
rior to  his  claim  or  title  to  the  land,  and  that 
such  agreement  of  tenancy  continued  during 
two  consecutive  years ;  nor  that  such  posses- 
sion under  such  agreement  of  tenancy  was  so 
open  and  notorious  as  to  put  In  operation 
the  two  years'  statute  of  limitation. 

On  this  account  I  concur  in  sustaining  the 
motion  for  rehearing  herein. 


YORK  V.  STATE. 

(Supreme  Court  of  Arkansas.     Oct.  IS,  1909.) 

1.  Jury  (8  110*)— Failube  to  PEBBa«PTOBii.T 
Challenge. 

Defendant  cannot  avail  himself  of  any  er- 
ror of  the  court  in  excusing  jurors  from  the 
panel  and  summoninK  tal<>»men,  nol  having  per- 


emptorily challenged  the  talesmen,  and  his  per- 
emptory challenges  not  having  been  exhausted. 

[EM.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  {{  518,  620;    Dec  Dig.  i  110.*] 

2.  JUOOES     ((     29*)  —  EXCHAHOIHO     OntcviTS 

Pendino  Tbiai.. 

Under  Const  art  7,  |  22,  and  Kirby's  Dig. 
f{  1321,  1322,  aathorizine  judges  to  temporarily 
exchange  circuits  with  the  same  powen  as  in 
their  own  circuit,  there  was  no  error  in  jndgies 
exchanging  pending  a  prosecution  before  one  of 
them,  in  which  all  the  evidence  had  been  ad- 
duced, the  instructions  given,  and  the  opening 
arguments  of  counsel  made. 

[Ed.  Note.— For  other  oases,  see  Judges,  Cmt 
Dig.  IS  140-152;    Dec.  Dig.  f  29.*] 

3.  Cbiminal  Law  (|  822*)  —  iNSTBtTcnoirs — 
Chaboe  as  a  Whole. 

Construing  the  charge  as  a  whole.  Instruc- 
tions ^ven  on  behalf  of  the  state  and  that  given 
for  defendant  on  the  question  of  aelf-deiense 
was  not  prejudicial,  those  given  for  the  state 
stating  general  rules  of  law,  without  any  direc- 
tion as  to  the  verdict,  while  that  for  defendant 
was  specific,  applying  the  law  to  the  facts,  as 
defendant  contended  they  were,  and  directing  the 
jury  to  acquit  if  they  round  the  facts  to  be  as 
stated  therein. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  U  1900,  1991,  1994,  1995,  3158; 
Dec.  Dig.  {  822.*] 

Appeal  from  Circuit  Court,  Dallas  Coun- 
ty; A.  B.  Grace  and  H.  W.  Wells,  Judges. 

James  York  was  convicted  of  voluntary 
manslaughter,  and  appeals.    Affirmed. 

Goodwin  &  McHaney  and  Herring  &  Wil- 
liams, for  appellant  Hal  L.  Norwood,  Atty. 
Gen.,  and  C.  A.  Cunningham,  Asst.  Atty.  Gen., 
for  the  State. 

BATTLE,  J.  James  York  was  Indicted  at 
the  August,  1908,  term  of  the  Bradley  dr- 
court  court,  for  murder  In  the  first  degree, 
committed  by  killing  Homer  McClain,  and 
was  tried  in  the  Dallas  circuit  court,  after  a 
transfer  of  the  cause  to  that  court,  on  the 
23d  day  of  June,  1909,  and  convicted  of 
voluntary  manslaughter,  and  Ms  punishment 
was  fixed  at  three  years'  Imprisonment  in 
the  state  penitentiary. 

In  impaneling  the  Jury  to  try  the  defend- 
ant the  trial  court  caused  the  panel  of  24 
Jurors,  selected  by  Jury  commissioners  to 
serve  at  the  June,  1909,  term  of  the  Dallas 
circuit  court,  to  be  sworn,  over  the  objec- 
tion of  the  defendant  to  answer  questions 
touching  their  qualifications  to  serve  as  Jurors 
in  the  trial  of  the  defendant,  and  asked  the 
whole  panel  "if  they  believed  in  capital 
punishment,"  and  five  Aiswered  that  they 
did  not,  and  were  excused  from  serving.  The 
court  then  ordered  the  sheriff  to  summon 
five  bystanders  to  take  the  places  of  the  five 
Jurors  excused,  which  was  done,  and  the 
five  talesman,  over  the  objection  of  the  de- 
fendant, took  the  places  of  the  five  Jurors 
who  had  been  excused,  and  the  names  of 
the  panel  as  thus  composed  were  written  up- 
on separate  slips  of  paper,  and  placed  in  a 
box,  and  the  names  of  the  Jurors  selected  to 
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lerre  as  a  Jury  In  the^  case  were  drawn  from 
ttae  box  In  the  manner  provided  by  the  stat- 
ute. 

Did  the  conrt  commit  a  reversible  error  In 
excusing  the  five  Jurors  and  causing  five  oth- 
ers to  be  summoned  and  substituted  In  their 
places? 

In  Meyer  ▼.  State,  19  Ark.  156,  a  Juror 
was  challenged  by  the  defendant  for  cause. 
The  challenge  was  overruled.  The  defendant 
excepted  to  the  ruling  of  the  court,  and 
stood  upon  his  challenge,  and  he  was  sworn 
as  a  juror  In  the  case.  The  court  said :  "Aft- 
er his  competency  was  determined  by  the 
court,  the  prisoner  did  not  get  clear  of  him 
by  peremptory  challenge,  but  permitting  him 
to  be  sworn  as  a  Juror  rested  upon  his  ex- 
ception to  the  decision  of  the  court,  which 
he  had  a  right  to  do" — and  held  that  the 
trial  court  erred  In  overruling  the  challenge, 
and  for  such  error  in  part  reversed  the  judg- 
ment of  the  circuit  court,  and  allowed  the  de- 
fendant a  new  trial.  Since  that  time  this 
coart  has  uniformly  held  that  If,  after  a 
court  has  erroneously  overruled  a  challenge 
of  a  juror  for  cause,  the  defendant  elected 
to  challenge  him  peremptorily,  be  could  not 
avail  himself  of  the  error,  unless  he  had  ex- 
hausted his  peremptory  challenges,  thereby 
holding  that  he  could  protect  himself  against 
such  error  and  would  not  be  allowed  to  suf- 
fer by  so  doing  if  he  exhausted  his  peremp- 
tory challenges  before  the  completion  of  the 
jury.  Benton  v.  State,  30  Ark.  328;  Wright 
V.  State,  35  Ark.  639 ;  Polk  v.  State,  45  Ark. 
1C5;  Caldwell  v.  State,  69  Ark.  322,  63  S. 
W.  59. 

In  Mabry  v.  State,  50  Ark.  492,  8  S.  W.  823, 
the  regular  panel  of  Jurors  was  exhausted, 
and  the  jury  In  the  case  remained  incom- 
plete,, and  bystanders  were  summoned  to 
complete  It,  and,  over  the  objection  of  the 
defendant  on  account  of  the  manner  in  which 
tbey  were  summoned,  were  sworn  as  members 
of  the  jury.  The  court  said:  "When  such 
objection  Is  made,  and  the  record  falls,  as  In 
this  case,  to  show  that  the  defendant  ex- 
hausted his  peremptory  challenges.  It  Is  un- 
availing In  the  appellate  court,  because  the 
failure  to  challenge  is  an  Implied  admission 
that  the  jurors  are  unobjectionable.  *  •  • 
The  right  of  peremptory  challenges  Is  con- 
ferred as  a  means  to  reject,  not  to  select, 
jurors.  The  object  of  the  law  Is  to  obtain  a 
jury  Impartial  to  the  prisoner  and  the  state 
alike.  Neither  has  a  right  to  the  services 
of  any  particular  juror.  Hurley  v.  State, 
29  Ark.  22.  If  all  the  talesmen  had  been 
challenged  by  him,  and  he  had  then  been 
forced  to  accept  a  juror  without  the  privilege 
of  exercising  his  right  of  peremptory  chal- 
lenge, he  might  have  cause  to  complain.  But 
he  has  voluntarily  taken  his  chance  of  ac- 
quittal at  the  hands  of  jurors  whom  he  might 
have  rejected,  and  he  must  abide  the  issue." 

The  record  In  the  case  at  bar  does  not 
show  that  appellant  exhausted  his  peremp- 
tory challenges,  and,  according  to  the  prin- 


ciple upon  which  the  Mabry  Case  rests,  he 
has  no  right  to  complain. 

During  the  progress  of  the  trial  In  this 
case,  and  after  all  the  evidence  had  beeu 
adduced  and  the  Instructions  had  been  given 
by  the  court,  and  the  opening  arguments  of 
both  parties  bad  been  made  by  counsel,  the 
Honorable  H.  W.  Wells,  circuit  judge  of  the 
Tenth  judicial  circuit  of  the  state  of  Arkan- 
sas, and  the  judge  of  the  Dallas  Circuit 
Court,  then  presiding  in  the  trial,  and  the 
Honorable  A.  B.  Grace,  circuit  Judge  of  the 
Eleventh  Judicial  circuit  of  the  state  of  Ar- 
kansas, by  an  agreement  spread  upon  the 
record  exchanged  circuits,  the  former  vacat- 
ing the  bench  and  the  latter  immediately 
occupying  it  and  presiding  during  the  remain- 
der of  the  trial,  and,  until  the  arguments 
were  completed,  the  motion  for  new  trial  was 
overruled,  and  the  prisoner  was  sentenced 
and  judgment  rendered,  and  an  appeal  was 
prayed  and  granted. 

Did  the  judges  commit  a  reversible  error  in 
exchanging  circuits  at  the  time  tbey  did? 

Section  22  of  article  7  of  the  OonstitutloB 
of  this  state  provides:  "The  Judges  of  the 
circuits  may,  temporarily,  exchange  circuits 
or  hold  courts  for  each  other,  under  such 
regulations  as  may  be  prescribed  by  law." 
And  section  1321  of  Klrby's  Digest  says: 
"The  judges  of  the  circuit  courts  may  by 
agreement  temporarily  exchange  circuits  or 
hold  courts  for  each  other  for  such  length 
of  time  as  may  seem  practicable  and  to  the 
best  Interest  of  their  respective  circuits  and 
courts."  And  section  1322  provides:  "The 
Judges  exchanging  as  aforesaid  shall  have 
the  same  powers  and  authority,  while  hold- 
ing courts  for  each  other,  as  the  Judge  for  • 
the  circuit  In  which  term  or  terms  shall  be 
held." 

This  case  Is  unlike  Stokes  v.  State,  71 
Ark.  112,  71  S.  W.  248,  where  the  Judgment 
of  the  circuit  court  was  reversed  because  the 
trial  Judge  lost  control  of  the  proceedings  of 
the  court  by  his  temporary  absence.  In  this 
case  the  proceedings  of  the  conrt  were  at  all 
times  under  the  direct  supervision  of  a  judge 
fully  authorized  to  control  them.  We  are 
unable  to  see  that  appellant  could  have  been 
prejudiced  by  the  exchange  of  the  judges  un- 
less it  be  in  the  decision  of  questions  of  evi- 
dence But  this  could  not  affect  the  legality 
of  the  exchange,  as  the  witnesses  whose  tes- 
timony may  he  in  question  in  such  cases  may 
be  recalled  and  required  to  testify  what  they 
had  stated  in  the  trial,  and  go  through  the 
same  course  of  examination.  Bullock  v.  Neal, 
42  Ark.  278.  In  the  case  cited  this  court 
held  that  "when  the  Judge  at  a  trial  becomes 
sick  and  unable  to  proceed  after  the  evidence 
is  all  in,  and  the  instructions  have  been 
given  to  the  Jury,  the  trial  should  proceed 
under  a  special  Judge  before  the  same  Jury, 
and  without  rehearing  the  testimony."  That 
case  Is  decisive  in  this;  the  judge  In  the 
case  cited  being  a  special  judge,  and  In  this 
case  a  regular  Judge  vested  by  the  Constltu- 
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tlon  and  the  statute  with  the  same  powers 
and  authority  as  the  Judge  of  the  Dallas  cir- 
cuit court  bad. 

In  the  trial  of  appellant  the  court  Instruct- 
ed the  Jury,  over  the  objection  of  the  appel- 
lant, In  behalf  of  the  state,  in  part,  as  fol- 
lows: 

"(Si  In  ordinary  cases  of  one  person  killing 
another  in  self-defense  It  must  appear  that  the 
danger  was  so  urgent  and  pressing  that  In 
order  to  save  his  own  life,  or  to  prevent  his 
receiving  great  bodily  Injury,  the  Idlling  of 
the  other  was  necessary,  and  It  must  appear 
also  that  the  person  killed  was  the  assail- 
ant, or  that  the  slayer  had  really  and  In  good 
faith  endeavored  to  decline  any  further  con- 
test before  the  mortal  blow  or  Injury  was 
given. 

"(9)  In  order  to  Justify  the  taking  of  life 
In  self-defense,  the  par^  must  employ  all 
means  within  bis  power  consistent  with  his 
safety  to  avoid  the  danger  and  avert  the 
necessity." 

And  at  the  request  of  the  defendant  In- 
structed the  Jury,  In  part,  as  follows: 

"(7)  The  court  Instructs  the  Jury  that  If 
you  find  from  the  evidence  In  this  case  that 
the  defendant,  Jim  York,  was  In  his  place  of 
business  or  residence,  or  was  in  a  place  of 
business  where  be  was  in  control.  In  the  town 
of  Vlck,  In  Bradley  county,  Ark.,  when  the 
killing  occurred,  as  alleged  In  the  Indictment, 
If  yon  find  that  the  killing  so  alleged  did 
«ccur,  then  the  court  instructs  you  that  the 
defendant,  Jim  York,  had  a  right  to  be  In 
bis  place  of  business  or  residence,  and  If  you 
fln4  from  the  evidence  that  the  deceased, 
Homer  McClaln,  by  himself  or  in  company 
with  others,  came  Into  the  defendant's  place 
of  business  or  residence  with  the  intent  of 
assaulting  the  defendant  or  ofTering  him  per- 
sonal violence,  or,  being  In  his  place  of  busi- 
ness or  residence,  formed  the  Intent  of  as- 
saulting him  or  oifering  him  personal  vio- 
lence, and  by  overt  acts  or  words  made  it  ap- 
pear to  defendant  that  be  was  in  danger  of 
losing  his  life  or  of  receiving  great  bodily  In- 
Jury,  or  that  he  was  about  to  be  assaulted 
at  the  bands  of  deceased,  Homer  McGlain,  or 
at  the  bands  of  deceased,  in  company  with 
others,  then  the  court  instructs  you  that  the 
deceased  Homer  McClain,  and  those  acting 
witb  him,  if  any,  were  trespassers,  and  the 
defendant  bad  the  right  to  defend  himself 
and  act  upon  tbe  danger  as  it  appeared  to 
him,  whether  tbe  danger  was  real  or  not, 
and  If  you  believe  from  the  evidence,  or  If 
you  "have  a  reasonable  doubt  from  the  evi- 
dence as  to  whether  tbe  deceased,  Homer  Mc- 
Clain, came  to  the  defendant's  place  of  busi- 
ness or  residence  witb  the  intent,  or  being 
In  the  defendant's  place  of  business  or  resi- 
dence, formed  tbe  intent  of  assaulting  the  de- 
fendant or  ofTering  him  personal  violence, 
and  by  any  overt  act  or  words  gave  defendant 
reasonable  grounds  to  believe  from  his  point 


of  view  that  he  was  in  danger  of  being  as- 
saulted or  receiving  personal  violence  at  the 
bands  of  deceased,  or  at  tbe  hands  of  deceas- 
ed in  company  with  others,  and  that  defend- 
ant, while  honestly  defending  himself  against 
such  assault  or  proffered  personal  violence, 
and  without  fault  upon  his  part,  killed  the 
deceased  by  stabbing  him,  the  killing  would 
be  Justifiable,  and  under  those  circumstances 
yon  must  acquit  tbe  defendant." 

Appellant  contends  that  the  instructions 
given  in  behalf  of  the  state  conflicts  with' 
that  given  at  bis  request,  and  should  not  have 
been  given.  Were  they  prejudicial?  All  of 
them  were  based  upon  evidence.  Those  given 
In  behalf  of  the  state  were  general,  and 
that  given  at  the  Instance  of  the  defendant 
was  specific,  applying  the  law  to  the  facts 
as  defendant  contended  they  were,  and  di- 
recting the  Jury  to  acquit  In  the  event  they 
found  the  facts  to  be  as  stated  In  the  in- 
structions given  at  tbe  request  of  tbe  defend- 
ant On  the  other  hand,  those  given  In  behalf 
of  the  state  stated  general  rules  of  law* 
without  any  directions  as  to  the  verdict. 
Construed  as  a  whole,  as  they  should  have 
been,  we  are  unable  to  see  how  those  given 
in  behalf  of  the  state  could  have  prejudiced 
the  defendant 

The  evidence  was  sufficient  to  sostaln  the 
verdict 

Judgment  affirmed. 


HOLT  ▼.  STATE. 
(Supreme  Court  of  Ailcansas.     Oct.  18,  1909.) 

1.  Jury  (8  110*)  —  Faildbe  to  Perekptobilt 

CSAlXEfta-E. 

Any  error  in  not  excusing  a  juror  for 
cause  was  waived;  defendant  not  having  ex- 
liausted  his  peremptory  challenges. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  $  520;    Dec  Dig.  {  110>] 

2.  Criminal  Law  <i  720%*)— Tbiai^Abou- 

UENT  OP  State's  Counsel. 

For  counsel  for  the  state  in  argument  to 
denounce  defendant  as  an  "assassin  and  mur- 
derer," a  mere  expression  of  opinion,  while  bad 
form,  was  not  error,  especially  where,  from  the 
standpoint  of  the  state,  it  was  a  reasonable  de- 
duction from  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  f  1677 ;  Dec.  Dig.  {  720%.*] 

3.  Criuinai.  Law  (f  1169*)— Ebbob  Cubeo  bt 

INSTBCCTION. 

Error,  in  admitting  opinion  as  to  sanity 
without  foundation  laid,  is  cured  by  instruction 
that  the  jury  shall  not  consider  the  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal  Lav, 
Cent  Dig.  g  3141 ;   Dec  Dig.  {  1169.*] 

4.  Obiminai,  Law   (J  1169*)- Habhless  Ee- 
ror— Aduibsion  of  Confession. 

Testimony,  erroneously  admitted,  that  when 
the  deputy  sheriff  said  to  defendant,  after  tak- 
ing him  into  custody,  that  it  looked  like  there 
was  a  pretty  hard  case  against  him,  defendant 
replied,  "B.  shot  a  man,  and  got  off  with  a  few 
months,"  was  not  prejudicial,  ss  tending  to  cre- 
ate an  impression  that  defendant  thought  light- 
ly of  human  life,  and  believed  he  conld  kiU  a 
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man  and  set  off  with  a  few  months,  in  view  of 
the  fact  that  defendant  was  claiming  he  acted 
in  Belf-defense. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  3137 ;   Dec.  Dig.  i  1169.*] 
6.  Cbikinai.  Law  ({  1169*)— Habiclebs  Eb- 

BOB— Admission  of  Confession. 

Error  in  admitting  an  involuntary  confess 
aion  of  the  killing  was  not  prejudicial ;  a  prior 
voluntary  confession  thereof  having  been  shown, 
and  defendant  having  as  a  witness  confessed  it. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §{  3137-3140;   Dec.  Dig.  §  1109.*] 

6.  JcBT  (S  67*)  —  Desiowatinq  Pebsons  to 

Summon  Jubobb — Dibcbetion. 

The  trial  court  has  large  discretion  in  de- 
termining what  is  "sufficient  cause,"  within  Kir- 
by's  Dig.  {  2350,  providing  that  it  may,  for 
BuflScient  cause,  designate  some  other  person 
than   the   sheriff   to   summon  jurors. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  SS  298-301;    Dec  Dig.  {  67.*] 

Appeal  from  Circuit  Cotirt,  Washington 
County;  J.  S.  Maples,  Judge. 

John  D.  Holt  was  convicted  of  murder, 
and  appeals.    Affirmed. 

John  D.  Holt,  pro  Be.  Hal  L.  Norwood, 
Atty.  Oen.,  and  C.  A.  Cunningham,  Asst 
Atty.  Gen.,  for  the  State. 

WOOD,  J.  Appellant  appeals  from  a  judg- 
ment of  the  Washington  circuit  court  con- 
victing him  of  the  crime  of  murder  in  the 
second  degree.  He  -was  indicted  for  murder 
in  the  first  degree.  The  indictment  was  in 
apt  language,  and  correctly  charged  the  of- 
fense. The  evidence  for  the  state  tended  to 
show  that  appellant  on  the  6th  day  of  Sep- 
tember, 1908,  shot  and  killed  one  J.  W.  Hur- 
ry from  ambush.  It  was  shown  that  Hurry 
a  few  weeks  prior  to  the  killing  had  accused 
appellant  of  stealing  watermelons,  had  curs- 
ed appellant,  calling  him  vile  names,  and  had 
threatened  to  kill  appellant;  that  this  abuse 
filled  appellant  with  rancor,  which  on  the 
day  of  the  killing  caused  him  to  say  that  he 
was  going  to  "get  his  gun  and  make  him 
take  It  back  or  kill  him."  There  were  cir- 
cumstances tending  to  show  that  appellant, 
while  lying  in  wait,  killed  Hurry  as  he  pass- 
ed along  the  highway.  Such  was  the  theory 
of  the  state.  On  the  other  hand,  there  was 
evidence  .tending  to  prove  that  appellant  met 
Murry  in  the  public  road,  and  requested  him 
to  retract  the  abusive  language  he  had  for- 
merly used  toward  appellant;  that  he  refus- 
ed to  do  so,  but  made  a  motion  as  If  to  draw 
a  -weapon,  whereupon  appellant  shot  and  kill- 
ed blm  instantly.  The  jury  passed  upon  the 
conflicting  theories  to  be  deduced  from  the 
evidence,  and  It  sufllces  to  say  that  a  ver- 
dict for  murder,  even  In  the  first  degree, 
would  not  have  been  disturbed  by  this  court 
There  was  some  evidence  to  justify  the  court 
In  submitting  to  the  jury  the  question  as  to 
whether  appellant  was  seen  at  the  time  he 
fired  the  fatal  shot,  and  this  the  cotirt  did  In 
proper  instructions.    There  was  no  evidence 


to  warrant  the  court  In  submitting  the  ques- 
tion as  to  whether  appellant  was  acting  un- 
der an  insane  delusion  in  taking  the  life  of 
Hurry.  There  Is  no  proof  of  delusional  in- 
sanity in  the  record,  and  the  trial  court  prop- 
erly rejected  prayers  for  appellant  seeking 
to  have  such  isiiue  presented. 

Bob  Curtis,  a  talesman,  stated  on  his  voir 
dire  that  he  had  a  "fixed  opinion"  as  to  the 
defendant's  guilt  formed  from  reading  news- 
paper articles,  and  talking  with  persons  who 
purported  to  give  the  facts  In  the  case.  The 
court  over  the  objection. of  appellant  held 
that  Curtis  was  a  qualified  juror.  The  ap- 
pellant e:icepted  to  the  ruling,  and  peremp- 
torily challenged  the  juror.  Conceding  that 
the  answers  of  the  juror  prima  facie  ren- 
dered him  incompetent,  and  that,  in  the  ab- 
sence of  further  examination  into  his  com- 
petency, the  court  should  have  excused  him 
for  cause,  stlU  there  is  no  showing  in  the  rec- 
ord that  appellant  had  exhausted  his  peremp- 
tory challenges.  It  does  not  appear,  there- 
fore, that  appellant  was  prejudiced  by  the 
ruling  of  the  court  It  does  not  appear  that 
by  the  ruling  of  the  court  appellant  was 
compelled  to  accept  some  Juror  that  was  un- 
satisfactory to  him.  The  appellant,  not  hav- 
ing exhausted  his  peremptory  challenges, 
waived  any  error  the  court  may  have  com- 
mitted in  not  excusing  the  Juror  for  cause. 
York  V.  State,  121  S.  W.  1070;  Glenn  v.  State, 
71  Ark.  86.  71  S.  W.  254;  OaldweU  v.  State, 
69  Ark.  322,  63  S.  W.  69. 

Counsel  for  the  state  denounced  the  de- 
fendant in  argument  as  an  "assassin  and  cold- 
blooded murderer."  The  language,  at  most, 
could  only  have  been  accepted  by  the  Jnry  as 
the  opinion  of  the  zealous  prosecutor  from 
his  view  point  of  the  evidence.  The  jury 
had  heard  all  the  evidence,  and  they  were 
sworn  to  form  their  opinion  from  the  evi- 
dence and  the  law  applicable  thereto.  It  is 
not  probable  that  a  sensible  jury  would  mis- 
take the  denunciation  of  zealous  counsel  for 
proof  In  the  case,  and  be  misled  thereby  to 
appellant's  prejudice.  Such  arguments  are 
In  bad  form,  but  It  Is  not  error  to  permit 
them,  especially  under  facts  and  circumstan- 
ces such  as  are  detailed  In  this  record.  K. 
O.  S.  Ry.  Co.  V.  Hurphy,  74  Ark.  256,  85  S. 
W.  428.  From  the  standpoint  of  the  state 
snch  opinions  as  the  prosecutor  expressed 
were  reasonable  and  legitimate  deductions 
to  be  drawn  from  the  evidence. 

The  court  permitted  witness  Carson,  the 
deputy  sheriff  and  jailer,  to  give  his  opinion 
as  to  the  sanity  of  appellant  while  he  was  in 
jail,  when  no  foundation  bad  been  laid  for 
such  opinion.  But  the  court  cured  any  er- 
ror In  this  by  Instructing  the  jury  not  to  con- 
sider such  opinion  in  making  up  their  ver- 
dict. Carr  v.  State,  43  Ark.  99 ;  Johnson  v. 
State,  60  Ark.  45,  28  S.  W.  792. 

It  may  be  conceded  that  the  confession  of 
appellant,  made  to  the  deputy  eherlff  Tod- 
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hunter  and  constable  Boaz  after  they  had 
taken  him  into  custody,  was,  under  the  clr- 
cmnstances  detailed  by  them,  not  a  volun- 
tary confession,  and  that  therefore  the  court 
erred  In  permitting  evidence  of  such  conces- 
sion to  go  to  the  jury.  But  we  see  not>^ng  in 
the  confession  as  shown  by  tlie  testimony  of 
these  witnesses  that  was  prejudicial  to  ai>- 
pellant  The  deputy  sherlfT  after  taking  ap- 
pellant into  custody  told  him  that  "It  looked 
like  there  was  a  pretty  hard  case  against 
him."  To  this  appellant  replied,  "Charley 
Buck  shot  a  man,  and  got  off  with  about  five 
months."  Appellant  urges  that  this  "testi- 
mony tended  to  create  in  the  minds  of  the 
jury  a  belief  that  this  appellant  thought 
lightly  of  human  life,  and  believed  that  he 
could  kill  a  man  and  get  off  with  a  few 
months  as  Buck  had  done."  But  the  testi- 
mony could  not  reasonably  have  so  impress- 
ed the  jury;  for  it  was  but  the  expression  of 
a  hope  on  the  part  of  appellant  that,  although 
his  case  might  seem  to  the  deputy  sheriff  to 
be  a  "pretty  hard  one,"  yet,  in  view  of  the 
light  punishment  Buck  had  received  for  kill- 
ing a  man,  appellant  might  also  hope  to  be 
similarly  dealt  with.  It  must  be  home  in 
mind  that  appellant  was  claiming  that  he 
acted  In  self-defense.  In  view  of  this  claim, 
it  was  but  reasonable  for  him  to  express  the 
belief,  tn  answer  to  the  deputy's  question, 
that  he  (appellant)  might  not  fare  any  worse 
than  Buck  had  done  for  killing  a  man.  We 
do  not  see  that  this  part  of  his  confession 
could  have  prejudiced  him.  Taking  the  con- 
fession as  a  whole,  it  did  no  more  than  to 
connect  appellant  directly  with  the  killing. 
The  testimony  of  witness  June  Lawson 
shows  that  appellant  confessed  to  the  killing 
before  he  was  arrested,  and  before  he  made 
the  confession  to  the  officers.  It  is  not  con- 
tended that  the  confession  to  June  Lawson 
was  Involuntary.  Appellant  also  on  the  wit- 
ness stand  confessed  to  the  killing.  That  is 
aU  that  the  confession  to  the  officers  tends  to 
show.  So  we  are  convinced  that,  although 
this  confession  might  not  have  been  free  and 
voluntary,  evidence  of  it  in  the  light  of  the 
testimony  of  June  lawson  and  of  appellant 
himself  could  not  have  been  prejudicial. 

Appellant  insists  that  the  court  erred  In 
dismissing  the  duly  elected  sheriff  and  his 
sworn  deputy,  Carson,  and  in  designating 
Combs,  a  bystander,  to  summons  the  Jury  to 
try  the  case,  and  Insists  that  the  motion  ask- 


ing for  the  discbarge  of  the  sheriff  and  Car- 
son did  not  contain  sufficient  allegations  for 
said  motion  to  be  considered  by  the  court, 
and  the  evidence  adduced  was  not  sufficioit 
to  justify  the  court  In  denying  the  sheriff 
and  his  deputy,  Carson,  the  right  to  sum- 
mons the  Jury  to  try  the  appellant,  and  in 
giving  to  Combs,  a  bystander,  the  right  to 
summons  said  jury.  Section  2350,  Kirby's 
Dig.,  provides:  "The  court  may, .for  suffi- 
cient cause,  designate  some  other  officer  or 
person  than  the  sheriff  to  summon  jurors, 
the  officer  or  person  designated  being  first 
duly  sworn  In  open  court  to  discharge  the 
duty  faithfully  and  impartially."  The  prose- 
cuting attorney  moved  the  court  to  designate 
some  other  than  the  sheriff  to  select  tales- 
men to  serve  as  jurors  after  the  regular  pan- 
el had  been  exhausted,  setting  up,  among 
other  things,  "that  J.  O.  Reed,  sheriff  of 
Washington  county,  is  so  biased  and  prejn- 
diced  in  favor  of  the  defendant  in  the  above- 
entitled  cause  that  said  sheriff  will  not  sum- 
mon a  jury  free  from  bias  and  prejudice." 
It  was  also  alleged  that  "J.  C.  Reed,  sheriff, 
was  related  in  some  degree  by  affinity  or 
consanguinity  to  the  defendant"  The  court, 
after  hearing  evidence  on  the  motion,  grant- 
ed it  and  designated  J.  O.  Combs  sheriff.  It 
will  serve  no  useful  purpose  to  review  the 
evidence  adduced  on  the  hearing  of  the  mo- 
tion. The  trial  judge  must  necessarily  have 
large  discretion  In  determining  what  is  "suffi- 
cient cause,"  in  order  to  carry  out  the  salu- 
tary purposes  of  this  statute.  The  Legisla- 
ture did  not  designate  what  would  constitute 
a  "sufficient  cause,"  but  wisely  left  that  to 
the  discretion  of  the  trial  courts.  We  find 
no  abuse  of  the  discretion  in  the  present  case 
of  which  appellant  can  complain.  The  Jury 
was  duly  selected,  and  it  is  nowhere  showa 
that  any  juror  selected  by  the  8X)eclal  sheriff 
was  prejudiced  against  appellant 

We  have  examined  the  objections  to  the 
rulings  of  the  court  in  the  giving  and  refus- 
ing of  prayers  for  instructions.  It  could 
serve  no  useful  purpose  to  discuss  these  at 
length.  The  charge  as  a  whole  is  clear,  con- 
sistent, and  exceptionally  free  from  error. 
It  covers  accurately  every  phase  of  the  evi- 
dence, and  announces  familiar  principles 
that  have  been  often  repeated  in  many  de- 
cisions of  this  court 

The  appellant  has  had  a  fair  trlaL  The 
Judgment  is  therefore  affirmed. 
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SEXTON  ▼.  STATB. 
<SapKme  Coart  of  Arkansaa.    Oct  18,  1909.) 

1.  Cbiminax,  Law  (|  1175*)— Appeal— Pbisju- 

DICE. 

Where,  in  a  prosecution  tor  rat>e,  the  state's 
evidence  showed  that  defendant  was  auccesafnl 
and  committed  rape  if  he  made  any  assault  at 
all  on  prosecutrix,  while  he  denied  that  he  had 
ever  had  intercourse  with  her  either  with  or 
without  her  consent,  he  cannot  complain  of  a 
conviction  of  assault  with  intent  to  rape. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  3179-3182;  Dec.  Dig.  {  1175.»] 

2.  Rap«  (8  48*)— EviDEWCE— Dkscbiptiow  op 
Accused. 

Where  an  officer  who  arrested  accused  for 
rape  testified  that,  having  heard  of  the  crime 
and  having  seen  defendant,  he  went  to  the  house 
where  prosecutrix  was  staying,  evidence  that  she 
made  complaint  there,  whereupon  witness  went 
with  her  father  to  procure  a  warrant  for  de- 
fendant's arrest  was  not  objectionable  as  evi- 
dence that  prosecntriz  gave  witness  the  name 
or  description  of  her  assailant  and  that,  on 
the  strength  of  this,  the  witness  caused  de- 
fendant's arrest. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  i§  67-60 ;   Dec.  Dig.  {  48.*] 

3.  Cbimihai,  Law  ({{  419,  420*)— Evidercb— 
Heabsat. 

An  ofScer  making  an  arrest  may  testify  as 
to  his  reason  no  further  than  that  there  was  an 
outcry  or  information  furnished  him  of  the  com- 
mission of  a  crime,  and  that  thereupon  he  pro- 
ceeded to  search  for  and  apprehend  the  criminal, 
it  being  improper  for  him  to  testify  to  hearsay 
information  acquired  from  prosecutrix  as  to  the 
description  or  identity  of  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  H  073-^83 ;   Dec.  Dig.  H  419,  420.*] 

4.  Rape  (i  48*)  — Bviderc«  — Cokplaikt— 

CSOSS-EiZAHIRATION. 

While  the  state  in  a  prosecution  for  rape 
may  show  that  the  prosecutrix  made  complaint 
of  her  injury,  the  facts  stated  by  her  in  such 
complaint  can  onl^  be  brought  out  by  accused 
on  cross-examination,  unless  defendant  under- 
takes to  impeach  prosecutrix's  testimony  on  the 
point,  when  the  particular  facts  may  be  proved 
by  the  prosecution  to  corroborate  her  testimony. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  U  67-60;   Dec  Dig.  I  48.*] 

8.  Rape  (8  38*) — Corbobobatiow— Pbior  Deo 
i^BATions  or  Accused. 

In  a  prosecution  for  rape,  the  state  was 
entitled  to  prove  that  some  four  or  five  months 
before  the  crime  was  committed  accused,  while 
in  the  custody  of  the  officer,  saw  prosecutrix, 
and  stated  concerning  her,  '^here  is  a  girl  I 
would  like  to  get  hold  of.  I'll  be  damned  if  I 
don't  ruin  her,"  and,  being  asked  if  he  thought 
be  could  ruin  her,  stated,  "If  I  didn't,  I  would 
come  ^amn  near  it,"  to  corroborate  prosecu- 
trix's testimony  that  defendant  came  to  her 
bouse  about  two  weeks  before  be  ravished  her, 
and  said  be  wanted  to  "scniBe  with  her,"  but, 
that  when  she  declined,  he  went  away  without 
attempting  to  do  anything,  and,  when  he  return- 
ed at  the  time  he  ravished  her,  he  said  to  her, 
"I've  got  you  now,"  and  threw  her  down  on 
the  l>ed  and  ravished  her,  defendant  having  de- 
nied that  he  had  ever  had  or  tried  to  have  in- 
tercourse with  her,  or  that  he  ever  made  any 
improper  proposals  to  her. 

[¥j6.  Note.— For  other  cases,  see  Rape,  Dec. 
Dig.  §  3&*] 


S.  Witnesses  (S  829*)— CBOss-EzAinNATioN. 
Where,  in  a  prosecution  for  rape,  M.  tes- 
tified as  defendant's  witness  that  prosecutrix 
and  her  father  spent  the  night  after  the  offenss 
was  claimed  to  have  been  committed  at  witness' 
house,  and  that  she  made  no  statement  to  him 
that  night  as  to  the  assault,  and  on  the  next 
morning  he  heard  her  ask  her  father  if  defend- 
ant's  father  had  paid  him  any  money,  and  de- 
fendant attempted  to  prove  by  other  witnesses 
that  prosecutrix  and  her  father  were  trying  to 
extort  money  from  defendant's  family  to  prevent 
prosecution,  the  state  was  properly  permitted 
on  cross-examination  to  show  that  on  the  even- 
ing of  the  day  of  the  offense  prosecutrix  went 
to  M.'s  house,  where  her  father  was  at  work, 
and  complained  that  night  to  M.  and  his  wife 
of  the  outrage,  and  told  her  father  the  next  day, 
and  that  M.  received  information  from  his  win 
the  night  of  the  alleged  assault,  and  told  pros- 
ecutrix's father,  advising  him  to  have  defend- 
ant arrested,  and  that  the  father,  when  told, 
threatened  to  kill  defendant 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  1104,  1106;   Dec.  Dig.  S  329.*] 

Appeal  from  Circnlt  Court,  Independence 
County  ;  Charles  Cothn,  Judge. 

Charles  Sexton  was  convicted  of  assault 
with  Intent  to  rape,  and  he  appeals.  Af- 
firmed. 

Oldfleld  &  Cole,  for  appellant  Hal  U  Nor- 
wood, Atty.  Gen.,  and  C.  A.  Cnnningbaja, 
Asst  Atty.  Gen.,  for  the  State. 


UcCULLOCH,  C.  J.  Defendant,  Charles 
Sexton,  was  indicted  for  the  crime  of  rape, 
alleged  to  have  been  committed  by  having 
carnal  knowledge  of  one  Maud  Bethel  forci- 
bly and  against  her  will,  and  on  trial  there- 
for he  was  convicted  of  assault  with  intent 
to  commit  rape,  bia  punishment  being  fixed 
by  the  Jury  at  confinement -In  the  peniten- 
tiary for  three  years. 

Maud  Bethel  testified  that  the  defendant 
on  the  day  named  In  the  indictment  came  to 
her  home,  and  forcibly  and  against  her  will 
bad  sexual  intercourse  with  her.  The  defend- 
ant denied  this,  and  testified,  on  the  contrary, 
that  he  bad  never  had  sexual  Intercourse 
with  Maud  Bethel  either  with  or  without  her 
consent.  The  Jury  settled  the  issue  by  their 
verdict,  which  the  evidence  was  sufficient  to 
sustain.  The  tendency  of  the  evidence  was 
to  show  that  the  defendant  was  successful  in 
his  attempt  and  committed  the  crime  of  rape^ 
if  he  made  any  assault  at  all  on  the  girl,  but 
the  Jury  released  him  from  the  penalty  of 
the  higher  crime,  and  found  him  guilty  only 
of  the  lower  crime  of  assault  with  Intent  to 
commit  rape;  and  he  cannot  complain  at  this 
leniency.  Benton  y.  State,  78  Ark.  284,  94 
S.  W.  688;  Price  r.  State,  82  Ark.  25,  100  S; 
W.  74. 

The  defendant  objected  to  the  introduction 
of  certain  testimony  by  the  state,  and  saved 
bis  exceptions  to  the  ruling  of  the  court  In 
admitting  it.  The  first  exception  insisted  on 
here  Is  that  to  a  portion  of  the  testimony  of 
a  witness  named  Birmingham.    This  witness 
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see  ine  giri,  ana,  aner  navmg  neara  ner  com- 
plaint, went  with  her  father  to  procure  a 
warrant  lor  defendant's  arrest.  The  portion 
of  his  testimony  quoted  by  counsel  for  de- 
fendant as  objectionable  Is  as  follows:  "Q. 
Where  was  It  she  made  the  complaint?  A. 
At  Riley  Milligan's.  Q.  Who  was  present? 
A.  Riley  Mllllgan  and  Riley's  wife.  Q.  In 
getting  a  complaint  from  her  at  the  time, 
were  Riley  Mllligan  and  his  wife  present  at 
the  time?  A.  That  she  gave  me  the  com- 
plaint? Q.  Yes.  A.  Yes;  they  were  both 
present  Q.  If  questions  were  asked  her  con- 
cerning this  afTalr,  who  asked  them?  A. 
Riley  Mllligan.  (Objected  to  by  defendant, 
overruled,  exceptions  saved.)  Q.  Where  were 
you  at  the  time,  and  where  were  these  other 
parties  at  the  time  she  made  the  complaint? 
A  I  was  at  Riley  Milligan's  In  the  house,  or 
on  the  little  porch  between  the  houses,  rath- 
er, and  they  were  there,  too.  Q.  What 
was  done  In  reference  to  this  matter?  (Ob- 
jected to  by  defendant)  Q.  In  other  words, 
was  the  process  Issued  or  asked  for  for  the 
apprehension  of  this  defendant?  (Objected 
to  by  defendant,  overruled,  and  exceptions 
saved.)  A.  Yes,  sir.  Q.  Where  did  you  go 
after  that?  A.  I  went  back  to  the  meeting 
ground,  and  learned  that  the  boy  had  his 
gun  and  was  gone.  (Objection  sustained.)  Q. 
What  did  you  go  to  the  meeting  ground  for? 
A.  I  went  over  there  for  church,  and  to  see 
If  he  (defendant)  was  there,  and  he  was 
gone.  I  had  understood  that  he  was  going 
over  there  to  meeting."  Further  statements 
along  the  same  line  were  made  by  the  wit- 
ness, but  the  above  serves  to  show  the  part 
objected  to  by  the  defendant  The  basis  of 
defendant's  objection  to  this  testimony  is 
that  In  efFect  It  was  allowing  the  witness  to 
state  that  the  girl  In  making  her  complaint 
to  him  gave  the  name  or  description  of  her 
assailant  and  that  on  the  strength  of  it  the 
witness  at  once  caused  a  warrant  of  arrest 
to  be  Issued  for  the  defendant's  apprehen- 
sion. Such  is  not  we  tbink,  the  effect  of 
his  statements.  He  merely  stated  that  she 
made  complaint  In  his  presence,  and  that  im- 
mediately thereafter  he  went  with  her  father 
to  procure  a  warrant.  His  testimony  does 
not  show  that  he  obtained  from  her  informa- 
tion as  to  her  assailant's  Identity,  for  he 
expressly  stated  that  before  he  went  to  see 
the  girl,  be  had  already  heard  about  the 
commission  of  the  crime,  and  had  been  over 
to  defendant's  house  to  see  him.  This  court 
in  a  similar  case  said:  "The  rule  on  this 
subject  is  tbat  the  officer  making  the  arrest 
as  in  this  case,  should  testify  on  the  stand 
no  further  as  to  his  reason  for  seeking  and 
arresting  the  criminal  than  that  there  was 
an  outcry  or  information  furnished  him  in 
Other  ways  of  the  commission  Qf  the  crime, 


lor  niB  use  in  making  the  arrest  but  not  lor 
his  use  as  a  witness;  for  it  is  but  hearsay 
after  all."  Davis  v.  State,  63  Ark.  470,  39 
S.  W.  336.  In  Williams  v.  State,  66  Ark. 
264,  60  S.  W.  617,  Judge  Rlddlck,  speaking 
for  the  court  stated  the  law  on  the  subject 
to  be  as  follows:  "It  Is  competent  on  a 
charge  of  rape  for  the  state  to  shovr  that 
the  prosecuting  witness  made  complaint  of 
her  Injury,  but  the  particular  facts  stated 
by  her  are  not  admissible  on  direct  examina- 
tion. They  may  be  brought  out  by  defendant 
on  cross-examination;  and,  if  the  defendant 
denies  that  the  prosecuting  witness  made 
complaint  and  undertakes  to  impeach  the 
testimony  on  that  point,  then  the  particular 
facts  stated  by  her  may  be  proved  by  the 
prosecution,  in  order  to  confirm  her  testi- 
mony that  she  made  complaint"  To  the 
same  effect  see  Skaggs  ▼.  State,  8S  Ark.  CC!, 
113  S.  W.  34a  We  are  of  the  opinion  that 
the  testimony  admitted  In  this  case  does  not 
offend  against  the  rules  of  law  stated  In  the 
cases  cited  above,  and  that  no  error  was  com- 
mitted In  this  respect 

The  next  assignment  of  error  is  as  to  the 
admission  of  the  testimony  of  the  witness 
Tom  Wileon  concerning  an  alleged  remark 
made  about  the  girl  Maud  Bethel  four  or  five 
months  before  the  crime  Is  said  to  have  been 
committed.  The  testimony  objected  to  is  as 
follows:  "I  had  defendant  under  arrest  and 
we  passed  where  the  girl  and  three  smaller 
children  were  In  the  field  playing.  As  we 
passed,  we  spoke  to  the  girl,  and  he  said: 
"There  Is  a  girl  I  would  like  to  get  bold  of. 
I'll  be  damned  if  I  don't  ruin  her.'  I  asked 
him  if  he  thought  he  could  ruin  her,  and  he 
said:  'If  I  didn't  I  would  come  damn  near 
It' "  This  testimony  is  first  objected  to  on 
the  ground  that  it  is  not  shown  definitely 
that  the  remarks  applied  to  the  prosecutrix ; 
but  we  are  of  the  opinion  that  it  Is  shown 
by  the  testimony  of  this  witness  that  under 
the  circumstances  the  remarks  must  have 
applied  to  this  glrL  He  evidently  was  re- 
ferring to  a  girl  of  sufficient  age  for  qexual 
Intercourse,  and  the  others  in  the  party  were 
small  children,  to  whom  the  remarks  could 
have  had  no  application.  We  think,  also, 
that  the  testimony  was  competent  as  tending 
to  corroborate  the  testimony  ot  the  prose- 
cutrix ;  for  the  remark  of  the  defendant  was 
a  declaration  as  to  the  sinister  purpose  which 
he  harbored  at  that  time,  and  the  girl's  tes- 
timony tends  to  show  that  he  afterwards 
put  his  atrocious  design  into  execution.  She 
stated  that  the  defendant  came  to  her  honse 
on  an  occasion  about  two  weeks  before  h« 
ravished  her,  and  said  he  wanted  to  "scuffle 
with  her,"  but  that  she  dedined.  and  he  went 
away  without  attempting  to  do  anything, 
and  that  at  the  time  he  ravlalied  her  be  cams 
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again  to  the  bouse,  and  when  be  came  In 
said,  "I've  got  you  now,"  and  tbrew  her 
down  on  the  bed  and  ravished  her.  He  de- 
nied that  be  had  ever  had  interconrse  with 
her  or  had .  ever  tried  tO'  do  so,  or  had  ever 
made  any  Improper  proposals  to  her. 

The  only  other  assignment  of  error  Is  as 
to  matter  brought  out  by  the  prosecuting  at- 
torney on  cross-examination  of  Elley  MllU- 
gan.  Maud  Bethel  testified  that  on  the  even- 
ing of  the  day  the  defendant  ravished  her 
she  went  to  Mllllgan's  house  where  her  fa- 
ther was  at  work,  and  there  spent  the  night ; 
that  she  told  MUUgan  and  his  wife  that 
night  of  the  outrage  perpetrated  on  her,  and 
told  her  father  the  next  day.  Mllllgan  was 
called  to  the  witness  stand  by  the  defend- 
ant, and  testified  in  chief  that  Maud  and 
her  father  spent  the  night  in  question  at  his 
house,  but  that  she  made  no  statement  to 
hlna  that  night  concerning  the  assault  on  her;' 
that  the  next  morning  be  heard  her  aslc  her 
father  If  Mr.  Sexton,  defendant's  father, 
had  paid  him  any  money.  The  defendant 
had  attempted  to  prove  by  other  witnesses 
that  Maud  and  her  father  were  trying  to  ex- 
tort money  out  of  the  Sextons  to  prevent 
prosecution;   and   the  prosecuting  attorney 


was  permitted  to  show  by  Mllllgan  on  cross- 
examination  that  he  received  Information 
through  his  wife  that  night  of  the  alleged  as- 
sault on  the  girl  by  defendant,  and  that  he 
told  the  girl's  father  of  It  that  night  and 
advised  him  to  have  the  defendant  arrested; 
that  the  girl's  father  when  told  of  the  out- 
rage threatened  to  get  his  gun  and  kill  the 
defendant  We  think  this  was  legitimate 
cross-examination.  The  witness  had  stated 
In  his  examination  In  chl^  that  the  witness' 
and  her  father  had  spent  the  night  in  his, 
Milligan's,  home  without  anything  being  said 
about  the  assault,  and  that  the  next  morn- 
ing they  were  heard  talking  about  getting 
money  from  defendant's  father.  The  cross- 
examination  devel(^>ed  the  fact  that  the  wit- 
ness received  that  night  full  information  con- 
cerning the  outrage,  and  communicated  It  to 
the  girl's  father,  whose  Indignation  was 
aroused  to  a  high  pitch  and  that  the  wit- 
ness advised  the  prosecution  of  the  defend- 
ant. 

We  are  unable  to  discover  anything  in  the 
testimony  which  was  prejudicial  to  the  de- 
fendant except  the  contradiction  of  his  wlt^ 
uess  Milligan,  and  that  was  legitimate; 

Judgment  affirmed. 
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HAINES-LANGENBERG  BJFG.  OO.  v. 

HOUSER  et  aL 

(St.  Looia  Coart  of  Appeals.     Missonil.     Oct. 

19,  1909.) 

Tbiai.  (J  143*)— Questions  of  Law  or  Fact— 

CoMFLicTiNO  Evidence. 

Where  the  evidence  of  two  sets  of  witness- 
es is  conflicting,  the  issue  is  for  the  juiy. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  342,  343 ;  Dec.  Dig.  §  143.*] 

Appeal  from  St  Louis  Circuit  Court ;  Matt 
O.  Reynolds,  Judge. 

Action  by  the  Haynes-Langenberg  Miina- 
facturing  Company  against  Thomas  V.  Hous- 
er,  Joseph  L.  Mount,  and  others.  Judgment 
for  plaintiff,  and  Mount  and  others  apfieal. 
Affirmed. 

John  B.  Dempsey  and  Conrad  Paeben,  for 
appellants.    Carl  Otto,  for  reqtondent 

REYNOLDS,  P.  J.  Salt  for  debt  against 
the  defendant  Houser,  principal  contractor, 
and  to  enforce  a  lien  against  the  lot  of  build- 
ings erected  thereon  against  the  other  de- 
fendants, as  owners  of  the  property.  There 
was  conflicting  evidence  as  to  the  date  of 
completion  and  acceptance  of  the  work  and 
machinery. 

Birror  is  assigned  on  the  refusal  of  the 
conrt  to  Instruct  the  Jury  to  find  for  defend- 
ants— outside  of  defendant  Houser — against 
plaintiffs'  claim  for  a  mechanic's  lien,  to  the 
Instructions  given,  and  to  the  verdict  sustain- 
ing the  lien.  An  examination  of  the  record 
as  set  out  in  the  abstract  falls  to  sustain  any 
of  these  assignments.  The  main  question  In 
the  case  is  one  of  fact,  involving  the  date  of 
completion  of  the  work  or  acceptance  of  it  as 
complete,  and  as  to  whether  the  lien  account 
was  filed  within  four  months  thereafter.  If 
one  set  of  witnesses  gave  the  facts  and  dates 
correctly,  the  lien  should  stand.  If  the  other 
set  is  followed,  the  verdict  and  Judgment  are 
wrong.  This  presented  an  issue  for  the  Jury, 
who  were  correctly  instructed,  and  found  for 
the  debt  as  well  as  the  lien — In  fact,  Houser, 
the  contractor  debtor  defendant,  does  not  ap- 
peal. 

The  Judgment  is  affirmed.    All  concur. 


COFnhlAN  et  aL  v.  GATES  et  aL 

(St  Louis  Court  of  Appeals.     Missouri.     Oct 
19,  1909.) 

1.  PABnnow  (J  39*)— Suit  in  Eqxtitt— Ju- 

KISDICTION. 

A  partition  suit  which  deals  with  equitable 
estates  and  interests  is  in  equity,  and  a  court 
of  chancery  has  jurisdiction  over  it  notwith- 
standing the  statutory  remedy  in  partition. 

[Ed.   Note.— For   other   cases,    see    Partition, 
Cent  Dig.  H  93-96;  Dec.  Dig.  g  89.*] 

2.  PLEADINO    (I   210*)— EQUITT— DEMtTBBKB. 

A  demurrer  to  an  amended  answer  and 
cross-bill  in  a  suit  in  equity,  which  does  not 
raise  a  question  against  the  sufficiency  of  the 


but  which  alleges  new  matter  in  pais. 
Is  improper. 

[E]d.  Note.— For  other  cases,  see  Pleading,  Dec. 
Dig.  i  210*1 

8.  Appkai.  and  Bbbob  (S  1196*)— Law  op  the 

Case. 

The  decision  on  appeal  that  the  circuit 
court  in  partition  in  equity  has  jurisdiction  to 
reimburse  one  holding  an  interest  in  the  land  in 
fee  and  the  remainder  in  trust  for  expenses  in- 
curred in  defending  an  action  in  ejectment  de- 
termines his  right  to  reimburaement,  and  a 
pleading  after  amendment  demanding  reimbuxse- 
ment  in  a  larger  sum  is  not  demurrable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  i|  4661-4665;    Dec  Dig.  f 

Appeal  from  St  Louis  Circuit  Oooit;  Dan- 
iel O.  Taylor,  Judge. 

Petition  by  Ella  Oates  Coffman  and  others 
against  John  J.  Gates  and  others  for  parti- 
tion, in  which  James  C.  Ohio  flies  a  cross- 
biU.  From  a  Judgment  for  James  G.  Ohio 
on  his  cross-bill  defendants  Mary  E.  Layton 
and  others  ai^eaL    Affirmed. 

Geo.  E.  Smith,  for  appellants.  W.  B.  4k 
Ford  W.  Thompson,  for  respondents. 

GOODE,  J.  This  case' was  here  on  appeal 
before,  and  the  report  of  the  decision  is  In 
110  Mo.  App.  475,  85  a  W.  657,  where  a 
full  statement  of  the  Intricate  facts  out  of 
which  the  controversy  grew  will  be  found. 
To  make  our  present  decision  intelligible,  it 
Is  necessary  to  restate  the  case  in  part. 
John  B.  Ghlo  died  in  1885,  leaving  a  will 
wherein  he  devised  and  bequeathed  his  prop- 
erty to  three  executors  and  trustees,  name- 
ly, his  widow,  Elizabeth,  his  son  James  C, 
this  respondent,  and  William  Booth.  The  will 
is  not  before  us,  but  from  statements  In  the 
briefs  and  recitals  in  the  record  it  appears 
said  executors  had  power  to  lend  the  funds 
of  the  estate,  and  lent  $10,000  to  Jacob  and 
Lavlna  Gates,  taking  notes  from  the  bor- 
rowers secured  by  a  deed  of  trust  on  a.  tract 
of  land  In  St  Louis  county  known  as  the 
"Gates  farm."  There  was  also  a  residuary 
bequest  (we  suppose  after  paying  debts  and 
speclflc  legacies)  to  said  executors  as  trus- 
tees, with  the  direction  to  divide  the  residue 
of  the  estate  into  three  equal  portions,  of 
which  one  part  should  be  turned  over  to 
James  C.  Ohio,  one-third  be  held  for  Mary 
X.  Barada,  wife  of  Francis  X.  Barada,  for 
her  life  and  then  to  go  to  her  children  In 
fee,  and  one-third  be  held  for  Mary  ,0.  Cum- 
mlsky.  The  portions  of  said  Mary  Barada 
and  Mary  Cummlsky  were  bequeathed  to  the 
trustees  for  certain  uses  set  forth  in  the  wilL 
The  Oates  loan  of  $10,000  was  part  of  the 
residue  of  the  estate,  and  hence  was  subject 
to  the  trusts  declared  in  the  will.  The  loan 
made  to  the  Gateses  by  the  executors  and 
trustees  was  not  paid,  and  there  was  a  fore- 
closure under  the  deed  of  trust  By  agree- 
ment of  the  parties  in  Interest,  James  C. 
Ohio,  one  of  the  three  residuary  legatees  un- 
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der  the  will,  was  appointed  to  purchase  the 
property  at  the  foreclosure  sale,  to  take  and 
hold  as  provided  In  the  will  of  his  father,  to 
wit,  an  undivided  one-third  of  the  property 
so  purchased  in  fee,  and  the  other  undivid- 
ed two-thirds  In  trust,  one-third  for  Mary 
Barada  and  her  children,  and  one-third  for 
Mary  Cummiaky.  He  made  the  purchase  at 
the  foreclosure  sale,  and  the  trustee  in  the 
deed  of  trust  executed  a  conveyance  to  him, 
setting  out  the  capacity  in  which  he  bought 
and  took  title  to  the  land.  The  Interests  of 
Mary  Barada  and  her  children  and  of  Mary 
Gummlsky  were  subject  to  sale  and  convey- 
ance only  by  the  trustees  named  in  John  B. 
Ohio's  will  and  according  to  its  provisions. 
James  G.  Ghio  took  possession  of  the  land 
fhus  purchased,  and  collected  the  rents  and 
profits  for  himself  as  one  of  the  parties  in 
interest  and  as  trustee  for  Mary  Barada  and 
Mary  Cummlsky,  the  other  parties.  Subse- 
quently Mary  Barada  died,  and  her  children 
Inherited  her  interest  While  James  O.  Ohio 
was  in  possession  on  these  terms,  actions  of 
ejectment  were  Instituted  against  him  by 
the  children  and  heirs  of  one  John  Gates,  de- 
ceased. There  was  a  great  deal  of  litigation 
t>etween  said  Gates  heirs  and  Ghio.  He  suc- 
ceeded In  defeating  some  of  the  actions  in- 
stituted by  them,  but  one  ejectment  suit  was 
successful  to  the  extent  that  Ella  Gates, 
daughter  of  John  Gates,  recovered  an  un- 
divided eleven-sixteenths  of  the  land  and 
$2,165  damages  for  its  detention  and  935  for 
the  monthly  rents  and  profits.  Said  eject- 
ment action  was  Instituted  against  William 
and  Albert  Selbert,  who  were  tenants  under 
James  C.  Ghio.  Ghio  defended  the  litigation 
Instituted  by  the  Gates  heirs,  both  in  behalf 
of  himself  and  in  behalf  of  his  co-owners, 
the  cestuis  que  trustent,  Mary  Barada  and 
ber  children  and  Mary  Cummlsky.  In  doing 
this  Ghio  paid  a  considerable  sum  of  money 
for  attorney  fees  and  costs,  besides  pajdng, 
in  the  long  run,  some  $4,062  on  the  Judgment 
in  favor  of  Ella  Gates  in  the  ejectment  suit ; 
the  rents  and  profits  having  accumulated 
during  the  appeal  to  the  Supreme  Court 
Ohio  gave  an  appeal  bond  in  that  case,  and 
was  compelled  In  an  action  on  his  bond 
to  pay  the  Judgment.  Subsequently  Ghio 
brought  an  action  for  himself  and  also  for 
the  trustees  as  co-owners  with  him,  which 
resulted  in  Ella  Gates  relinquishing  a  por- 
tion of  her  interest  In  the  premises,  and  in 
that  suit,  too,  Ghio  incurred  expenses  in  be- 
half of  his  co-owners.  Ella  Gates  married  a 
man  named  Coffman,  and  she  and  ber  hus- 
hand  and  C.  N.  Travous,  who  acquired  an  In- 
terest in  the  land  from  her.  Instituted  this 
action  against  the  other  owners  for  a  parti- 
tion. Among  the  defendants  when  the  decree 
distributing  the  proceeds  of  the  land  came 
to  be  entered  were  James  C  Ghio,  Mary 
Harbaugh,  and  Mary  E.  Layton.  By  con- 
sent of  parties  an  Interlocutory  decree  In 
partition  was  given  defining  the  interests  of 
all  the  owners.    The  land  was  ordered  sold. 


This  was  done,  and  the  sale  approved.  The 
decree  found  James  C.  Ghio  as  an  individual 
was  entitled  to  five  forty-eighths  Interest  In 
the  proceeds  of  the  sale,  and  Mary  Har- 
baugh, Andrew  Barada,  and  Mary  B.  Layton 
were  allowed  their  distributive  shares.  Ghio 
had  filed  an  answer  and  cross-bill,  in  which 
he  set  up  the  amount  be  had  paid  In  conse- 
quence of  the  Judgment  in  ejectment  in  fav- 
or of  Ella  Gates,  and  in  prosecuting  and  de- 
fending the  litigation  he  had  conducted  with 
the  Gates  heirs,  both  for  himself  and  as  trus- 
tee for  his  co-owners,  and  alleged  the  Inter- 
ests of  Mary  Harbaugh,  Andrew  Barada,  aod 
Mary  Layton  in  the  proceeds  of  the  sale 
should  be  charged,  respectively,  with  certain 
sums  on  account  of  said  expenses ;  the  other 
defendants  in  whose  behalf  Ghio  had  litigat- 
ed having  already  contributed  their  propor- 
tion of  what  he  had  been  compelled  to  pay. 
The  court  denied  his  claim,  and  ordered  the 
distributive  shares  of  those  persons  paid  to 
them,  and  Ghio  appealed  to  this  court  The 
decision  on  the  appeal  was  that  James  C. 
Ghio  had  acted  in  good  faith  in  bearing  the 
expense  and  trouble  of  the  litigation  with 
the  Gates  heirs,  both  for  himself  and  the 
parties  Jointly  Interested  with  him,  and  that 
he  was  entitled  in  equity  to  contribution 
from  them  as  claimed  in  his  answer  and 
cross-bill.  It  was  further  determined  that 
the  Jurisdiction  of  the  circuit  court  in  the 
proceeding  was  of  an  equitable  nature  and 
it  had  power  to  adjust  the  claims  of  all  the 
parties  in  interest,  citing  certain  cases, 
among  them  HoUoway  v.  Holloway,  97  Mo. 
628,  11  S.  W.  233,  10  Am.  St  Rep.  839.  Oth- 
er cases  were  cited  to  show  the  right  of  one 
in  good  faith  who  maintains  litigation  to  pro- 
tect a  fund  in  which  he  is  Jointly  interested 
with  others  to  be  reimbursed  his  outlay. 
This  partition  suit  is  not  a  statutory  one, 
but  was  In  equity ;  for  it  dealt  with  equita- 
ble estates  and  interests,  and  the  Jurisdic- 
tion of  courts  of  chancery  over  suits  of  that 
nature  has  not  been  ousted  by  our  statutory 
remedy  in  partition.  Holloway  v.  Holloway, 
supra.  The  Judgment  of  the  circuit  court 
against  Ohio's  right  to  recover  was  reversed 
and  the  cause  remanded,  with  directions  to 
proceed  with  it  in  accordance  with  the  opin- 
ion. After  the  case  was  remanded,  James 
C.  Ohio  filed  an  amended  answer  and  cross- 
bill, which  in  no  way  differed  from  the  one 
first  filed  and  passed  on  by  this  court,  ex- 
cept the  amounts  of  certain  items  of  ex- 
pense, which  had  been  Incorrectly  stated  in 
the  first  answer  and  cross-bill,  were  chang- 
ed. The  appellants  filed  a  demurrer  to  the 
amended  answer  which  was  overruled.  They 
refused  to  plead  further.  The  court  entered 
final  Judgment  in  favor  of  James  O,  Ghio, 
and  this  appehl  was  taken. 

The  grounds  of  demurrer  are  that  the 
pleading  does  not  state  a  cause  of  action, 
improperly  Tinltes  two  causes  of  action,  one 
in  favor  of  James  C.  Ohio  as  an  individual 
and  the  other  in  favor  of  him  as  a  trustee. 
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requiring  different  issued,  proofs,  and  Judg- 
ments; that  the  affirmative  matter  pleaded 
In  tbe  answer  was  not  a  defense  or  a  coun- 
terclaim against  the  plaintiffs,  and  bad  no 
relation  to  tbe  subject-matter  of  tbe  parti- 
tion suit ;  that  tbe  case  stated  In  tbe  answer 
was  not  a  cross-bill  within  the  rules  of  chan- 
cery practice,  but  a  new  proceeding  not  ger- 
mane to  tbe  partition  suit,  and  then  alleged 
final  distribution  had  been  ordered  January 
7,  1903,  and  after  this  tbe  court  bad  no  fur- 
ther power  or  Jurisdiction  to  bear  and  deter- 
mine other  issues  in  the  cause  nor  to  enter 
a  further  and  second  final  decree.  Tbe  last 
ground  of  the  demurrer  makes  that  docu- 
ment a  "speaking  demurrer,"  because,  in- 
stead of  raising  a  question  against  tbe  suffi- 
ciency of  defendant's  answer,  it  alleges  new 
matter  in  pals,  which  cannot  be  done. 
Story's  Eq.  Plead.  (lOtb  Ed.)  S  448.  It  is  ap- 
parent from  the  statement  of  tbe  other 
grounds  of  demurrer  that  they  were  all  ad- 
judicated on  the  former  appeal  wherein  we 
cited  authorities  to  show  such  equities  of  the 
parties  to  a  partition  suit  as  are  here  involv- 
ed might  be  settled  in  the  suit  by  a  court  of 
chancery  Jurisdiction.  Having  ruled  James 
C.  Ghlo  was  entitled  to  compensation  on  a 
pleading  identical  with  tbe  one  now  before 
ns,  except  aa  to  amounts,  there  is  nothing 
for  us  to  consider.  It  is  true  Ohio  In  bis  in- 
dividual right  was  a  party  to  the  litigation 
with  the  Gates  heirs,  as  well  as  In  his  capac- 
ity of  trustee  for  Mary  Barada  and  her  heirs 
and  Mary  Cummlsky,  and  as  an  individual 
would  have  no  claim  for  contribution.  Suf- 
fice to  say  be  asks  none,  but  only  as  trustee. 
The  Judgment  is  affirmed.    All  concur. 


BREEDING  v.  NELSON. 

(St  Louis  Court  of  Appeals.    Missouri.     Oct 

19,  1909.) 

1.  Replevin  (J  116*)— AppeaI/— Dismissai.. 

Where  defendant  in  replevin,  who  appealed 
from  a  justice's  judgment,  was  in  possession  of 
til*  property,  he  had  no  absolute  right  to  dis- 
miss his  appeal,  and  thereby  escape  an  order 
for  the  return  of  the  property  or  judgment 
against  him  and  his  sureties  on  the  appeal  bond. 
[Ed.  Note.— For  other  cases,  see  Beplevin, 
Cent  Dig.  {  440;   Dec.  Dig.  |  116.*] 

2.  Judgment  (g  299*)— Modifioation  at  Suo- 

.      CKBDINO  TEBM  of  COUBT. 

The  rule  that,  when  final  Judgment  is  en- 
tered at  one  term,  it  cannot  be  altered  or  modi- 
fied at  tbe  succeeding  term,  Is  subject  to  the 
qualification  that,  if  a  motion  to  modify  is  filed 
at  tbe  term  when  tbe  judgment  was  entered, 
and  is  carried  over  to  the  next  term  without  a 
ruling,  it  may  be  disposed  of  at  the  subsequent 
term. 

[Ed.   Note.— For  other  caaes,  see  Judgment, 
Cent  Dig.  {  683;   Dec,  Dig.  i  299.*] 

3.  Justices  oi  the  Peace  (H  166,  180*)— 

JUDOUENTS  —   OBDEBS  —   CONSTBUCTION   — 

Modification. 

In  replevin  before  a  Justice,  plaintiff  had 
judgment  for  a  return  of  the  property,  and  de- 
tendant  was  given  a  lien  for  the  expenses  of  car- 


ing for  the  property.  Defendant  appealed,  but 
thereafter  moved  to  dismiss  the  appeal,  which 
was  done  at  tbe  April  term.  Subsequently 
plaintiff  moved  to  set  aside  the  dismissal,  and 
for  an  affirmance  of  the  judgment.  This  mo- 
tion was  not  disposed  of  at  the  April  term,  but 
went  over  to  the  June  term,  when  the  court 
entered  an  order  reciting  the  submission,  and 
adjudging  that  the  judgment  of  the  justice  be 
affirmed,  and  plaintiff  recover  the  property,  de- 
fendant to  recover  from  plaintiff  the  amount 
originally  adjudged  for  expenses,  for  which 
sum  a  lien  was  declared.  Held,  that  the  inten- 
tion was  to  sustain  the  motion  to  set  aside  the 
dismissal  and  then  enter  Judgment  of  affirm- 
ance, and  in  substance,  this  was  tlie  effect  of 
the  order,  though  the  court  did  not  in  words 
sustain  the  motion  nor  order  the  dismissal  set 
aside,  and  therefore  the  appeal  was  to  be  treat- 
ed as  though  the  cause  stood  at  the  June  term 
and  thereafter  for  action,  relieved  from  the 
obstacle  of  a  judgment  rendered  at  a  previous 
term,  so  that  the  court  bad  jurisdiction  of  the 
cause  at  the  June  term,  could  enter  judgment 
of  affirmance,  and  afterwards,  during  such  term, 
modify  the  judgment  if  it  saw  proper. 

[Ed.  Note. — For  other  cases,  see  Jnstices  of 
the  Peace,  Cent  Dig.  {{  646,  733;  Dec.  Dig. 
Si  166,  1^.*] 

4.  Justices  of  tiie  Peace  (S  166*)— Appkax^— 

Dismissal,— Reinstatement. 

Rev.  St  1899,  i  672  (Ann.  St  1906.  p.  686), 
provides  that  a  judgment  shall  not  be  stayed, 
reversed,  or  impaired  for  any  mispleading,  mis- 
continuance, or  discontinuance,  insufficient  plead- 
ing, jeofail,  or  misjoining  issue.  Held,  that 
where  defendant,  instead  of  adhering  to  his  orig- 
inal position  that  a  judgment  dismissing  his 
appeal  from  a  justice's  Judgment  precluded  any 
further  action  after  a  motion  to  set  aside  such 
judgment  had  been  withdrawn,  submitted  evi- 
dence and  participated  in  the  trial  in  the  appel- 
late court  on  the  merits,  the  judgment  of  dis- 
missal was  to  be  considered  as  set  aside,  though 
the  record  failed  to  show  except  inferentially 
that  this  was  done. 

[ESd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  {  166.*1 

Appeal  from  St  Louis  Circuit  Court;  Gea 
H.  Shields,  Judge. 

Action  by  Enoch  Breeding,  trustee,  etc., 
against  E.  H.  Nelson.  From  the  Judgment; 
defendant  appeals.    Affirmed. 

This  appeal  calls  Into  question  the  Juris- 
diction of  the  circuit  court  when  the  Judg- 
ment appealed  from  was  rendered.  Tbe 
action  Is  replevin,  and  was  begun  before  a  Jus- 
tice of  tbe  peace,  where  it  resulted  In  a  Judg- 
ment for  the  plaintiff  for  the  property, 
subject  to  a  Hen  found  to  exist  in  favor  of  de- 
fendant The  Judgment  pronounced  was  that 
plaintiff  recover  from  defendant  the  prop- 
erty, and  defendant  recover  from  plaintiff 
$323.30,  for  expenses  incident  to  the  property, 
for  which  sum  a  lien  was  declared,  and  exe- 
cution was  ordered  to  enforce  payment  If  It 
was  not  voluntarily  made.  An  appeal  was 
taken  to  the  circuit  court  where,  at  the  April 
term,  1906,  and  on  May  22d,  the  defendant 
who  was  appellant  in  said  court  appeared 
and  moved  to  dismiss  tbe  appeal,  and  the 
court  entered  an  order  dismissing  it  at  de- 
fendant's cost  On  May  31st  following  plain- 
tiff moved  to  set  aside  tbe  dismissal  of  the 
appeal  previously  made  at  tbe  request  of  de- 
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erty  had  always  remained  In  possession  of  de- 
fendant, a  dlsmlBsal  of  the  appeal  would  op- 
erate to  release  the  sureties  on  the  appeal  bond, 
throw  the  plaintiff  back  for  recovery  of  his 
property  on  the  Judgment  of  the  justice,  and 
fsubject  to  a  Hen  declared  In  defendant's  favor. 
Said  motion  of  plaintiff  to  set  aside  the  Judg- 
ment of  dismissal  and  for  a  judgment  of  affirm- 
ance was  not  diapoaed  of  at  the  April  term,  but 
went  over  to  the  June  term,  and  on  July  9th, 
of  ttie  latter  term,  was  submitted  to  the  court. 
The  court  entered  an  order  reciting  the  sub- 
mission, and  that  the  court  had  heard  and 
considered  the  motion,  and  It  appearing  from 
an  inspection  of  the  record  that  on  May  22d 
the  court,  at  defendant's  motion,  had  dismiss- 
ed the  appeal.  It  was  considered  and  adjudged 
that  the  Judgment  of  the  Justice  entered  De- 
cember 7,  1905,  be  in  all  things  affirmed,  and 
plaintiff  have  and  recover  from  the  defendant 
and  bis  sureties  on  the  appeal  bond  the  prop- 
erty in  question,  and  defendant  recover  from 
plaintiff  the  sum  of  $323  for  expenses  con- 
nected with  the  property,  and  for  that  sum  a 
Hen  was  declared.    It  will  be  observed  the 
court  did  not  in  words  sustain  the  motion 
plaintiff  had  filed  to  set  aside  the  judgment 
of  dismissal,   nor  order   the   dismissal   set 
aside,   but  affirmed  the  justice's  Judgment 
Afterwards,  and  during  the  June  term,   to 
wit,  September  29,  1006,  plaintiff  by  counsel 
filed  a  motion  to  amend  the  entry  of  July 
9th,  affirming  the  Judgment  of  the  Justice. 
The  grounds  of  this  motion  were  that  the 
judgment  of  the  Jnstlce  contained  a  finding 
of  $323  in  favor  of  defendant  on  his  counter- 
claim for  keeping  the  property  and  declared 
a  lien  for  said  sum;  that  this  part  of  the  Jus- 
tice's Judgment,  as  well  as  the  other,  was  af- 
firmed by  the  circuit  court;  that  a  finding 
in  defendant's  favor  on  the  counterclaim  was 
a  variance  from  the  court's  own  finding  of 
facts,  and  was  not  justified  or  supported,  but 
-was  without  warrant  of  law,  because  the 
court  bad  "no  jurisdiction  to  render  an  affirm- 
ative judgment  for  money  damages  against 
tbe  plaintiff  on  her  counterclaim  in  her  re- 
plevin suit"    The  court  was  asked  to  strike 
out  the  portion  of  Its  judgment  of  affirmance 
In  respect  of  the  counterclaim,  or  else  to  va- 
cate tbe  judgment  of  affirmance  entirely  and 
set  the  cause  down  for  trial.    This  motion 
passed  over  from  the  June  to  tbe  October 
term,  1906,  and  on  November  20th  was  sus- 
tained by  setting  aside  the  prior  judgment  of 
aflSrmance.    The  effect  of  this  order  was  that 
the   Judgment  rendered  at  the  June  term, 
1906,  affirming  the  Judgment  of  the  justice, 
^^as  set  aside  at  the  October  term.    Thereaft- 
er, at  tbe  same  term  and  on  November  26th, 
plaintiff,  by  leave  of  court,  withdrew  the  mo- 
tion he  had  filed  at  the,  April  term,  to  wit 
May  26,  1906,  to  affirm  the  judgment  of  tbe 
Justice  of  the  peace,  and  filed  a  motion  to  af- 


to  assess  value  of  property."  It  began  by  re- 
citing plaintiff,  by  leave  of  court,  had  with- 
drawn bis  motion  to  set  aside  the  dismissal 
and  affirm  tbe  judgment  of  the  justice  of  the 
peace,  and,  in  lieu  of  said  motion,  filed  a  mo- 
tion, tbe  contents  of  wbich  we  abridge.  It  re- 
cited tbe  nature  of  the  action,  and  that  it 
was  for  the  recovery  of  two  vehicles  and  a 
horse  detained  by  the  defendant  under  an  al- 
leged liveryman's  Hen  for  board  and  keep, 
and  then  recited  the  judgment  of  the  justice, 
the  taking  of  the  appeal  by  defendant,  and 
the  dismissal  of  the  appeal  on  May  22d. 
It  next  averred  the  Judgment  of  the  Justice 
was  incomplete  and  of  no  avail  against  the 
sureties  on  the  appeal  bond  because  it  did  not 
set  forth  and  determine  in  the  alternative  the 
value  of  tbe  property  wrongfully  detained. 
The  value  Is  then  alleged;  i.  e.,  that  tbe  one- 
horse  wagon  involved  in  the  controversy  was 
worth  $150  and  the  runabout  $175.  Nothing 
is  said  about  the  value  of  the  mare,  though 
the  justice  had  found  plaintiff  was  entitled 
to  the  possession  of  a  bay  mare.  Tbe  motion 
then  proceeded  to  state  the  latter  part  of  the 
justice's  judgment,  which  was  in  favor  of 
defendant  and  against  plaintiff  on  the  coun- 
terclaim, and  alleged  it  was  given  without 
warrant  of  law,  as  the  justice  bad  no  Juris- 
diction to  render  Judgment  for  money  dam- 
ages in  a  replevin  suit.  Tbe  court  was  asked 
to  hear  evidence  as  to  the  value  of  tbe  wagon 
and  runabout,  and  render  judgment  against 
defendant  and  his  sureties  on  bis  appeal  bond, 
affirming  the  judgment  of  the  justice  touch- 
ing plaintiffs  ownership  of  tbe  two  vehicles 
and  right  of  possession,  and  adjudging  plain- 
tiff have  and  recover  from  defendant  and 
bis  sureties  in  tbe  alternative  the  sum  of 
$325,  the  value  of  said  vehicles  so  detained; 
further,  that  the  court  render  judgment 
against  plaintiff  and  in  favor  of  defendant 
for  the  mare,  but  that  plaintiff  have  and  re- 
cover of  defendant  bis  costs.  It  will  be  seen 
said  motion  called  on  tbe  court  to  try  the 
case  and  determine  the  rights  between  the 
parties.  It  was  continued  to  the  April  term, 
1907.  At  tbe  April  term  the  court  entered  an 
order  purporting  to  sustain  the  motion  and 
set  tbe  cause  down  for  hearing.  A  term  bUl 
of  exceptions  was  filed,  and  afterwards,  at 
tbe  June  term,  1907,  the  court  rendered  a 
judgment  in  which  it  recited  the  cause  had 
come  on  "for  hearing  for  assessment  of  the 
value  of  the  personal  property  in  controver- 
sy," and  described  in  the  statement  as  a  one- 
horse  wagon  and  a  one-horse  runabout  Tbe 
court  found  the  value  of  tbe  former  at  $85 
and  the  latter  at  $75,  or  a  total  of  $160,  and 
ordered  the  judgment  of  tbe  Justice  affirmed 
in  part,  and  that  plaintiff  recover  of  defend- 
ant the  possession  of  the  wagon  and  run- 
about, or,  at  his  election,  the  value  of  the 
property  so  assessed  and  tbls  recovery  be 
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against  defendant  and  Ms  saretles  on  bis  ap- 
peal bond.  It  was  furtber  adjudged  that  de- 
fendant bave  and  retain  possession  of  the 
borse  sued  for  and  described  In  tbe  complaint 

Geo.  W.  Lnbke  and  Qeo.  W.  Lnbke,  Jr., 
for  appellant  Herbert  N.  Amstein,  Warren 
Hilton,  and  Peers  &  Peers,  for  respondent 

GOODS,  J.  (after  stating  the  facts  as 
above).  As  defendant,  who  appealed  from 
tbe  Justice  of  tbe  peace,  was  in  possession  of 
tbe  property,  be  bad  no  absolute  right  to  dis- 
miss his  appeal,  and  thereby  escape  an  order 
for  a  return  of  .tbe  property  or  Judgment 
against  him  and  bis  sureties  on  the  appeal 
bond.  Munley  t.  King,  40  Mo.  App.  531.  It 
Is  a  sound  proposition  of  law,  as  contended 
by  defendant's  counsel,  that,  when  flnal  Judg- 
ment is  entered  In  a  cause  at  one  term,  it 
cannot  be  altered  or  modified  at  the  succeed- 
ing term.  But  this  rule  is  subject  to  tbe 
qualification  that  if  a  motion  to  modify  is  fil- 
ed at  the  term  when  tbe  Judgment  was  en- 
tered, and  is  carried  over  to  tbe  next  term 
without  a  ruling.  It  may  be  disposed  of  at 
the  sutmequent  term.  Harkness  t.  Jarvls, 
182  Mo.  231,  81  S.  W.  446.  If  tbe  court  at 
tbe  June  term  bad  expressly  ordered  tbe 
Judgment  of  dismissal  entered  at  tbe  April 
term  set  aside  in  accordance  with  plaintiff's 
motion,  there  could  be  no  question  that  the 
whole  case  would  have  been  re«»pened  for 
furtber  proceedings.  By  Inadvertence  the 
court  affirmed  tbe  Ju4gment  of  the  Justice 
without  expressly  setting  aside  the  dismiss- 
al, instead  of  setting  it  aside  and  tlien  en- 
tering the  affirmance.  But  the  entire  tenor 
of  the  order  made  at  tbe  June  term  shows 
tbe  intention  was  to  sustain  the  motion  to 
set  aside  the  dismissal  and  then  enter  Judg- 
ment of  affirmance;  and,  considered  accord- 
ing to  its  substance,  this  was  the  effect  of 
the  order.  Lane  v.  Dowd,  172  Mo.  167,  72  a 
W.  632.  Therefore  tbe  appeal  should  be 
treated  as  though  tbe  cause  stood  at  tbe  June 
term  and  thereafter  for  action  relieved  from 
the  obstacle  of  a  Judgment  rendered  at  a 
previous  term.  Hence  tbe  court  bad  Juris- 
diction of  the  cause  at  the  June  term,  could 
enter  Judgment  of  affirmance,  and  afterward, 
and  during  said  term,  might  modify  this 
Judgment  if  it  saw  proper.  Plaintiff  filed  a 
motion  to  have  it  modified,  which  motion 
went  over  to  the  October  term ;  and  under 
the  authority  of  Harkness  t.  Jarvls  and  the 
settled  rule  might  be  acted  on  at  that  term. 
And  so  the  proceeding  continued  until  it  was 
finally  heard  on  tbe  evidence  adduced  by  the 
respective  parties. 

The  question  of  Jurisdiction  now  raised 
may  be  considered  from  another  point  of 
view.  Instead  of  standing  on  tbe  position  he 
took  tbat  tbe  Judgment  of  dismissal  at  tbe 
April  term  precluded  any  further  action  aft- 
er tbe  motion  to  set  aside  said  Judgment  had 


been  wltbdrawn,  defendant  submitted  evi- 
dence and'  took  part  In  the  trial  on  tbe  mer- 
its. Tbe  fifth  clause  of  tbe  statute  of  jeo- 
fails says  tbe  Judgment  in  a  cause  shall  not 
be  stayed,  reversed,  or  Impaired  "for  any 
mispleading,  miscontinuance  or  dlscontlna- 
ance.  Insufficient  pleading,  JeofaO  or  mlsjoln- 
Ing  issue."  Bev.  St  1899,  {  672  (Ann.  St 
1906,  p.  686).  In  Thurman  v.  James,  48  Mo. 
235,  that  clause  of  tbe  statute  was  construed 
when  tbe  point  in  dispute  was  precisely  the 
one  here.  The  cause  had  been  dismissed  and 
tbe  record  failed  to  show,  except  inferential- 
ly,  tbat  the  Judgment  of  dismissal  bad  been 
set  aside.  The  court  held  a  dismissal  amount- 
ed to  a  discontinuance  within  the  meaning  of 
tbe  statute,  and,  as  tbe  parties  had  after- 
wards submitted  themselves  to  the  Jurisdic- 
tion, this  prior  discontinuance  did  not  affect 
the  subsequent  proceedings.  It  was  also  said 
the  order  of  dismissal  ought  to  be  considered 
as  having  been  set  aside,  inasmucb  as  tbe 
parties  ai)peared  and  went  to  trial  and  tbe 
court  took  Jurisdiction  of  tbe  case,  and  ren- 
dered Judgment  in  It 
The  Judgment  is  affirmed.    All  concor. 


REGENT  IiAUNDRY  CO.  et  aL  t.  GOOD- 
ALAN  et  aL 
(St  Louis  Court  of  Appeals.     Missouri.     Oct 
19,  1909.    Behearing  Denied  Nov.  2,  1909.) 

Appeal  ano  Ebrob  (S  611*)— Becord — Mat- 
tbbs  to  be  shown— blu.  ov  exckftions— 
Making  ano  Filino. 

A  bill  of  exceptions  cannot  prove  itself,  and, 
where  all  that  appears  in  the  alwtract  are  re- 
citals in  two  bills  of  exceptions  that  they  were 
signed  and  filed  and  made  of  recoid,  they  can- 
not be  considered  on  appeal,  as  those  facts 
should  be  established  by  proper  entries,  abstract- 
ed in  the  record  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2319 ;    Dec.  Dig.  {  511.*] 

Appeal  from  St  Ix)uls  Circuit  Court;  Mos- 
es N.  Sale,  Judge. 

Action  by  tbe  Regent  Laundry  Company 
and  another  against  Nat  J.  Goodman  and 
another.  Plaintiffs  took  a  nonsuit,  witb  leave 
to  move  to  set  the  same  aside.  From  an  or- 
der overruling  tbe  motion,  plaintiff^  appeal. 
Affirmed. 

Taylor  B.  Xoung  and  Geo.  W.  Lubke,  for 
appellants.    Nathan  Frank,  for  respondents. 

BEYNOLDS,  P.  J.  Tbls  action  was  com- 
menced by  attachment  and  summons.  On 
tbe  trial  of  tbe  plea  in  abatement,  under 
tbe  direction  of  tbe  court,  the  Jury  returned 
a  verdict  In  favor  of  tbe  defendants,  and 
on  a  trial  on  tbe  merits  tbe  court  instructed 
tbat  plaintiffs  could  not  recover.  They  took 
a  nonsuit  witb  leave  to  move  to  set  tbe  same 
aside,  which  motion  was  duly  filed  and  over- 
ruled. 

Counsel  for  respondents  make  tbe  point 
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that  It  nowhere  appears  In  the  record  prop- 
er that  any  term  bill  covering  the  proceed- 
ings at  the  trial  of  the  pfea  In  abatement 
was  filed,  and. that  It  nowhere  appears  In 
the  record  proper  that  a  bill  of  exceptions 
was  filed  covering  the  proceedings  at  the 
trial  on  the  merits.  An  examination  of  the 
printed  abstract,  the  case  being  here  on 
what  Is  known  as  "short  record  or  tran- 
script," sustains  their  claims.  All  that  ap- 
pears In  the  abstract  are  recitals  in  the  two 
t)illB  of  exception  that  they  were  signed  and 
-filed  and  made  of  record.  This  court  and 
•oar  Supreme  Court  have  held,  In  too  many 
■cases  to  require  citation  for  the  education 
.and  information  of  the  profession,  that  a 
bill  of  exceptions  cannot  prove  Itself,  and 
-tbat  there  must  be  proper  entries,  abstracted 
In  the  record  Itself,  to  establish  those  facts. 
'Much  as  we  dislike  to  dispose  of  a  case  on 
what  appear  as  mere  technicalities,  we  are 
'bound  by  the  decisions  of  our  own  and  of 
the  Supreme  Court  to  do  so  in  a  clear  case 
-such  as  this. 

Finding  no  error  in  the  record  proper,  the 

Judgments  of  the  circuit  court  on  the  plea 

tn  abatement,  as  well  as  on  the  case  on  its 

merits,  most  b^  and  are,  affirmed.    All  con- 

.cnr. 


WILSON  T.  UNITED  RYS.  CO.  OP  ST. 
LOUIS. 

•  (St.  Louis  Court  of  Appeals.     MiaaouiL     Oct. 
19,  1909.) 

1.  Masteb  and  Sebvant  (i  288*)— Injttbiks  to 

SEBTANT— CONTBIBUTOBT  NxaLIOKROB  —  Dl- 
BKCTIRQ  VESniCT. 

In  an  action  by  a  servant  for  injuries  re- 

-ceived  while  helping  to  move  a  car  partly  loaded 

with  ties,  where  it  was  not  conclusively  shown 

-that  he  was  careless  in  a  way  that  helped  bring 

about  the  accident,  it  was  not  error  to  refuse 

to  direct  a  verdict  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |8  10S9-1132;  Dec.  Dig.  { 
289.*] 

2.  Masteb  and  Servant  ({  217*)— Injttbies  to 
Sebvant  —  NEauoxNCK  of  Masteb  —  As- 
smiFTioN  of  Rise. 

Plaintiff,  a  servant,  was  standing  upon  a 
pile  of  ties,  which  had  been  loaded  upon  a  car 
under  the  direction  of  defendant's  foreman,  in 
the  act  of  reversing  the  trolley,  when  the  pile 
gave  way  and  he  was  injured.  He  was  acting 
under  the  commands  of  the  foreman  at  the  time. 
The  evidence  for  plaintiff  tended  to  show  that 
the  ties  were  negligently  piled.  Held,  that  the 
n^rlect  of  the  master  to  furnish  a  reasonably 
safe  place  for  a  servant  to  work,  though  with 
the  servant's  knowledge,  does  not  make  the 
.  danger  arising  therefrom  a  risk  assumed  by  the 
servant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {584;   Dea  Dig.  §  217.*] 

8.  Masteb  and  Sebvant  ({  291*)— Injitbies 
TO  Sebvant— Instbuotions. 

An  instruction,  in  an  action  by  a  servant 
-  for  personal  injuries,  which,  after  setting  out 
the  different  acts  of  negligence,  Te<iuired   the 
jury  to  find  they  occurred,  "thereby  directly  con- 
tributing to  cause  plaintiff's  said  injuries,"  was 


erroneous  for  failing  to  require  a  finding  that 
those  acts  caused  the  injuries,  since  the  defense 
of  contributory  negligence  was  in  the  case,  and 
there  was  no  evidence  to  prove  the  accident  was 
in  any  degree  the  intervening  act  of  a  third 
person,  or  of  a  force  of  nature. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  t  1145 ;   Dec.  Dig.  8  291.*] 

Appeal  from  St  Louis  Circuit  Court;  Oeo. 
H.  Shields,  Judge. 

Action  by  John  O.  Wilson  against  the  Unit- 
ed Railways  Company  of  St  Louis.  From  a 
judgment  for  plaintiff,  defendant  appeals 
Reversed  and  remanded. 

Boyle  &  Priest  and  T.  B.  Francis,  for  ap-' 
pellant  A.  R.  &  Howard  Taylor,  for  respond- 
ent 

GOODE,  J.  This  plaintiff  was  hurt  whUe 
worldng  at  his  task  as  an  employg  of  defend- 
ant company,  and  brought  this  action  to  re- 
cover damages.  He  was  helping  move  a  car 
load  of  ties  at  the  time.  The  car  had  been 
run  on  a  spur  track  to  be  loaded  with  ties, 
and  was  stopped  at  a  short  depression  In 
the  track,  which  caused  the  rear  end  to  be 
lower  than  the  front,  and  the  car  stood  tilted. 
It  was  a  fiat  car  about  36  feet  long  and  9 
feet  wide.  The  ties  were  7  feet  long  and  per- 
haps 6  inches  thick,  and  were  placed  length- 
wise across  the  car.  At  the  west  or  rear  end 
were  braces  against  which  the  ties  rested; 
but  there  were  no  braces  at  the  front  At  that 
end  was  what  is  called  a  "vestibule,"  con- 
taining the  controller  and  other  appliances 
used  in  operating  the  trolley  car.  We  under- 
stand a  full  load  of  ties,  or  250,  would  have 
extended  the  load  forward  to  where  It  would 
be  supported  by  braces  connected  with  the 
vestibule.  The  car  was  started  before  It  was 
fully  loaded,  there  lielng  but  232  ties  on  It, 
leaving  a  space  4  feet  wide  between  the  front 
end  of  the  load  and  the  vestibule.  The  testi- 
mony differs  as  to  the  manner  in  which  the 
front  end  of  the  pile  was  built  up.  The  prop- 
er manner,  according  to  the  witnesses,  would 
have  been  to  "step  the  ties" ;  that  is,  have 
them  ascend  like  stairs,  the  first  tie  of  each 
layer  from  the  bottom  retreating  the  width 
of  one  tie.  The  testimony  for  plaintiff  goes 
to  show  this  was  not  done,  but  the  load  was 
built  up  perpendicularly  In  front;  whereas, 
the  witnesses  for  defendant  testified  It  was 
"stepped."  The  pile  remained  In  position  as 
long  as  the  car  was  stationary  with  Its  rear 
lower  than  the  ftront;  but  when  it  started 
the  motorman  ran  It  very  rapidly,  and  after 
leaving  the  spur,  and  as  plaintiff  was  In  the 
act  of  reversing  the  trolley  so  the  car  would 
move  In  another  direction,  the  pile  of  ties 
gave  way  at  the  front  end,  letting  him  fall 
to  the  floor  and  falling  on  him,  breaking  bis 
left  ankle  and  inflicting  other  Injuries.  It  is 
conceded  plaintiff  was  performing  his  duty  at 
the  time,  and  was  not  out  of  place  on  top  of 
the  pUe;  In  fact,  he  had  to  climb  there  to 
manipulate  the  troUey.    But  It  Is  contended 
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he  caused  the  pile  of  ties  to  topple  and  fall 
bj  carelesBly  stepping  on  those  right  at  the 
end  of  the  pile,  and,  perhaps,  an  Inference  of 
negligence  on  his  part  which  contributed  to 
the  injury  might  hare  been  drawn  by  the 
Jury  from  the  evidence.  This  defense  was 
Interposed  by  answer,  and  also  that  plaintiff 
assumed  the  risk.  The  acts  of  negligence  as- 
signed In  the  petition  are  failure  of  defend- 
ant's foreman  in  charge  of  the  work  to  cause 
the  pile  of  ties  to  be  blocked  or  fastened  at 
the  front  so  as  to  prevent  them  from  falling ; 
ordering  the  car  to  be  moved  while  in  a  neg- 
ligent condition,  by  which  we  understand  the 
pleader  to  mean,  before  the  load  was  com- 
plete or  braced ;  and  in  ordering  plaintiff  to 
go  on  the  car  and  ties  and  operate  the 
troiiey  while  the  pile  was  negligently  tin- 
braced. 

The  court  refused  to  direct  a  verdict  for  de- 
fendant as  requested,  and  in  this  no  error 
was  committed,  for  it  is  certain  plaintiff  was 
not  conclusively  shown  to  liave  been  careless 
in  a  way  that  helped  bring  about  the  accident, 
and  neither  did  he  assume  the  risk  of  Injury 
from  the  ties  haring  been  piled  carelessly 
and  Insecurely  and  the  car  being  moved  by 
the  direction  of  the  foreman  while  they  were 
piled  thus.  The  work  of  loading  the  ties 
was  done  under  the  eye  of  the  foreman,  and 
plaintiff  was  obeying  bis  command  when 
hurt  Therefore  there  can  be  no  question 
about  defendant  being  in  fault  if  the  ties 
were  carelessly  built  up  and  in  a  way  to  en- 
danger plaintiff  unnecessarily.  But  It  Is  ar- 
gued if  the  pile  was  perpendicular,  as  he 
said,  the  danger  was  obvious,  and  be  took 
the  risk.  This  point  need  not  be  elaborated, 
for  It  is  settled  by  Wendler  v.  House  Fur. 
Co.,  165  Mo.  627,  65  S.  W.  737;  Curtis  v. 
McNair,  173  Mo.  270,  73  S.  W.  167;  Blundell 
V.  Elevator  Co.,  189  Mo.  552,  88  S.  W.  103. 
The  case  of  Hager  v.  Railroad,  207  Mo.  302, 
105  S.  W.  744,  Is  Invoked  as  having  altered 
the  rule  In  r^ard  to  the  assumption  of  the 
risk;  but  It  does  not  alter  It  in  a  manner 
relevant  to  the  present  case.  If  at  all.  The 
fact  which  suffices  to  distinguish  this  contro- 
versy from  that  one  is  that  It  was  not  In- 
cumbent on  defendant  to  move  the  car  In 
question  while  It  was  In  an  Insecure  and 
dangerous  coudltlQn,  and  plaintiff  was  not 
engaged  by  defendant  to  assist  In  any  such 
work;  whereas,  t^e  court  found  from  the 
evidence  in  the  Hager  Case  It  was  the  duty 
of  the  Terminal  Association  and  its  employes 
to  remove  and  transfer  cars  whether  said 
cars  were  in  good  or  bad  order  (loc  dt,  page 
816  of  207  Mo.,  1(»  S.  W.  744).  We  under- 
stand it  was  part  of  Hager's  regular  employ- 
ment to  work  about  cars  In  bad  order,  and 
presumably  more  unsafe  than  those  In  good 
order. 

The  judgment  must  be  reversed  because  In 
the  first  and  main  Instruction  for  plaintiff, 
after  the  different  acts  of  negligence  had  been 


hypothesized,  the  jury  was  required  to  find 
they  occurred,  "thereby  directly  contributing 
to  cause  plaintiff's  said  Injuries,"  Instead  of 
finding  those  acts  caused  the  Injuries.  As 
the  defense  of  contributory  negligence  was 
in  the  case,  and  there  was  no  evidence  to 
prove  the  accident  was  in  any  degree  the  in- 
tervening act  of  a  third  person,  or  of  a  force 
of  nature,  this  form  of'  Instruction  falls  with- 
in the  decisions  of  Hof  v.  Transit  Co..  213 
Mo.  445,  111  S.  W.  1166,  and  Krebmeyer  v. 
Transit  Co.  (Mo.)  120  S.  W.  7& 

The  judgment  Is  reversed,  and  the  cause 
remanded.    All  concur. 


6R0SHONO  V.  UNITED  RTS.  CJO.  OP 

ST.  LOUIS. 

(St  Louis  Court  of  Appeals.     Missouri.     Oct 

19,  1909.    Rehearing  Denied  Nov.  2,  1909.) 

1.  Cabriebb   (8   315*)  — Stbekt  Rahsoads  — 
Time  to  Alight— rEirrioN. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger by  the  premature  starting  of  a  street 
car,  plaintiCTB  petition  did  not  aver  that  a  sig- 
nal was  given  to  stop  the  car  on  the  west  side  of 
a  CT0S8-8treet,  or  that  that  was  the  regular  stop- 
ping place,  but  only  charged  that  plaintilf  sig- 
naled the  operating  servants  to  stop  the  car  at 
the  intersection  of  certain  streets  "a  regular 
stopping  place  for  the  discharge  of  passengers," 
and  that  the  car  stopped  there,  plaintiff  was  not 
committed  to  the  theory  that  the  west  side  of 
the  street  intersection  was  the  regular  stopping 
place  for  the  discharge  of  east-bound  passengers, 
nor  was  she  required  to  prove  the  same. 

[Ed.   Note.— For   other   cases,    see  Carriers, 
C!ent  Dig.  {  1281 ;  Dea  Dig.  i  815.*] 

2.  Cabriebb  (S  321*)— Injttbt  to  Pabsenqeb— 

IWSTBDCTIONS— THEOBT  OP  CAUSE. 

Where,  In  an  action  for  injuries  to  a  street 
car  passenger  by  an  alleged  premature  start 
plaintiff  did  not  allege  that  the  west  side  of  a 
street  intersection  was  the  customary  stopping 
place  for  the.  discbsKe  of  east-bound  passengers, 
the  court's  refusal  ofplaintiff's  request  failing  to 
hypothesize  as  an  element  of  plaintlCfs  proof 
that  the  west  side  of  the  intersection  was  the 
regular  stopping  place,  and  the  giving  of  an  in- 
struction for  defendant  that  it  the  jury  believed 
the  regular  stopping  place  was  on  the  east  side 
of  the  intersection,  and  that  there  was  no  re^- 
lar  stopping  place  on  the  west  side,  it  was  plain- 
tilTs  duty  to  wait  until  the  car  reached  the  east 
side  of  the  street,  and,  if  her  injuries  were 
caused  by  her  attempt  to  alight  before  such 
point  was  reached,  while  the  car  was  in  motion, 
she  could  not  recover,  was  error. 

[Ed.    Note.— For   other   cases,    see   (Carriers, 
Cent  Dig.  {  1335 ;  Dec  Dig.  {  321.*] 

3.  Oabbiebs  ({  321*)— iNjmiEa  to  Passeit- 
OEBS— Pbematubb  Stabt. 

Where  the  gist  of  a  passenger's  case  was 
that  the  street  car  was  halted  to  let  her  alight 
in  obedience  to  her  signal,  and  was  negligently 
started  while  she  was  doine  so,  she  was  entitled 
to  have  the  jury  pass  on  toe  weight  of  the  evi- 
dence supporting  such  case,  thongh  she  was  In 
error  as  to  her  claim  that  the  car  always  stop- 
ped at  the  west  side  of  the  street  intersection. 

flSd.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  i  1335;  Dec.  Dig.  i  321.*] 

4.  TbIAI.    (8    262*)— lRBTBUCTION»— Rbqxtkstb. 

The  insertion  in  an  Instruction  requested  by 

Slaintlff  of  a  requirement  that  the  Jniy  most 
nd  that  the  west  side  of  a  street  InteraectloD 
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■was  the  regular  stopping  place  for  streets  cars 
traveling  in  the  direction  plaintiff  -was  goln^  at 
the  time  she  was  injured  in  attempting  to  alight 
did  not  preclude  her  from  having  the  case  sub- 
mitted to  the  jury  in  another  instruction,  to  the 
effect  that,  if  the  car  was  halted  in  obedience  to 
her  signal  to  permit  her  to  alight,  and  was  start- 
ed carelessly  while  she  was  doin^  so,  she  was 
entitled  to  recover,  regardless  ot  the  question 
whether  the  car  had  stopped  at  its  usual  stoi>- 
ping  place. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent. 
Dig.  i  661 ;   Dec.  Dig.  i  262.*] 

6.  Cabbiebs   (§  303*)— Injitbibs  to   Passer- 

OEBS— Pbeuatubx  Stabt. 

Where  a  street  car  stopped  at  a  crossing  in 
response  to  a  signal  that  a  passenger  desired  to 
alight,  there  was  a  fair  inference  that  the  op- 
eratives knew,  or  should  have  known,  that  some 
person  desired  to  alight,  and  should  have  exer- 
cised care  not  to  start  until  assured  that  no  one 
was  in  the  act  of  alighting. 

l^jd.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  1216-1243 ;  Dec.  Dig.  {  303.*] 

6.  Cabbiebs   (i  .^1*)— Injubizs  to   Passxn- 
OEB8— Tiux  TO  Alight— Neolioeitce. 

An  instmctioD  omitting  to  require  the  jaiy 
to  find  that  the  crew  in  charge  of  the  car  from 
which  plaintifF  attempted  to  alight  when  injured 
by  an  alleged  premature  start  knew  or  by  ordi- 
nary care  could  or  should  have  known  before 
starting  the  car  that  she  was  attempting  to 
alight  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  t  1326;   Dec  Dig.  {  321.*] 

7.  Cabbiebs  (8  280*)— iNjimiES  to  Passkn- 

OEB8 — CABE  REQUIBED. 

An  instruction  only  requiring  of  the  car- 
rier's servants  the  use  of  orainanr  care  to  pre- 
vent injurv  to  a  passenger  calls  for  a  standard 
of  care  below  the  legal  requirement. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  g  1087 ;  Dec  Dig.  i  ^.*] 

Appeal  from  St.  Louis  Circuit  Court ;  Geo. 
H.  Shields,  Judge. 

Action  by  Fannie  Groshons  against  the 
United  Railways  Company  of  St  Louis. 
From  an  order  granting  plaintiff  a  new  trial 
after  verdict  against  her,  defendant  appeals. 
Affirmed. 

Boyle  &  Priest  and  Glendy  B.  Arnold,  for 
appellant.  John  A.  Talty  and  Selleck  & 
Sanders,  for  respondent 


OOODB,  J.  This  appeal  comes  here  from 
an  order  granting  plaintiff  a  new  trial  after 
a  verdict  against  her.  .The  order  said  the 
new  trial  was  allowed  "on  the  ground  that 
the  court  had  erred  ♦  •  *  In  admitting 
on  behalf  of  defendant  and  over  the  objec- 
tion of  plaintiff.  Incompetent,  Immaterial, 
and  Irrelevant  evidence."  But  we  are  more 
Impressed  by  another  error  now  assigned  In 
support  of  the  order.  Counsel  for  plaintiff 
Insists  the  court  erred  in  ruling  on  Instruc- 
tions; and,  to  pass  on  this  proposition,  the 
pleadings  and  evidence  must  be  noticed. 
Plaintiff  resided  at  Na  1637  Washington  av- 
enue, St  Louis,  and  about  noon  of  the  day 
of  the  accident  took  an  easf-bound  car  on 
that  avenue  to  go  to  the  office  of  a  physician 
at  No.  1230  Olive  street     When  the  car 


reached  a  point  between  Twelfth  and  Thir- 
teenth streets,  which  run  north  and  south 
Intersecting  Washington  avenue,  she  push- 
ed an  electric  signal  button,  notifying  the 
conductor  of  her  wish  to  alight  at  Twelfth 
street  In  response  to  the  signal,  the  car 
came  to  a  stop  at  the  west  crossing  of 
Twelfth  and  Washington  avenue.  She  testi- 
fied she  had  ridden  frequently  on  that  line 
of  cars.  It  always  stopped  at  the  west  cross- 
ing of  Twelfth  street  and  she  always  got 
off  there.  On  the  day  of  the  accident,  as 
she  was  leaving  the  rear  platform,  and  while 
she  had  one  foot  on  the  step  and  was  about 
to  put  the  other  on  the  street,  still  holding 
to  a  handrail,  the  car  started,  throwing  her 
to  the  ground  and  injuring  her.  This  Is 
her  story  of  the  occurrence.  The  testimony 
for  defendant  tended  to  prove  plaintiff  at- 
tempted to  get  off  the  car  while  it  was  in 
motion;  that  no  stop  was  made  at  the 
west  crossing  of  Twelfth  street  and  Wadi- 
Ington  avenue,  but  she  attempted  to  alight 
while  the  car  was  crossing  over  Twelfth 
street,  falling  about  one-third  of  the  way 
from  the  tracks  which  ran  north  and  south, 
on  Twelfth  street  and  the  west  sidewalk  <tf 
said  street— that  Is  to  say,  the  car,  when  she 
stepped  off,  had  not  proceeded  east  on  Wash- 
ington avenue  as  far  as  the  tracks  which 
ran  along  Twelfth  street  and  which  It  would 
have  to  cross,  but  had  only  traversed  two- 
thirds  of  the  distance  of  Twelfth  street  to 
those  tracks.  The  evidence  further  tended 
to  prove  the  cars  never  stopped  at  the  west 
crossing  of  Twelfth  street  and  Washington 
avenue,  but  at  the  east  crossing,  and  a  city 
ordinance  was  Introduced  requiring  east- 
bound  cars  on  Washington  avenue  to  stop  to 
allow  passengers  to  alight  at  the  east  cross- 
ing of  any  street,  and-  making  it°  a  misde- 
meanor for  any  motorman  or  conductor  to 
violate  the  section.  In  the  petition  plain- 
tiff alleged,  among  other  things,  that  she 
signaled  the  men  who  were  operating  the 
car  to  stop  "at  the  Intersection  of  Twelfth 
street  and  Washington  avenue,  a  regular 
stopping  place  for  the  discharge  of  passen- 
gers, for  the  purpose  of  alighting;  and,  by 
reason  of  said  signal,  defendant's  servants 
and  agents  did  stop  said  car  at  said  streets 
and  plaintiff  did  leave  said  car,"  and  while 
she  was  in  the  act  of  leaving  it,  and  before 
she  had  time  to  reach  the  pavement,  the  car 
was  negligently  started,  etc 

The  court  refused  two  instructions  request- 
ed by  plaintiff  of  the  following  Import:  If 
the  Jury  found  from  the  evidence  plaintiff 
signaled  defendant's  servants  to  stop  on  the 
west  side  or  crossing  of  Twelfth  street  and 
Washington  avenue  for  the  purpose  of  al- 
lowing her  to  alight,  and  in  response  to  said 
signal  they  did  so,  and  while  plaintiff  was 
In  the  act  of  alighting,  etc,  the  servants 
caused  the  car  to  start  forward  before  she 
bad  a  reasonable  time  to  get  off,  and  there- 
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by  threw  her  to  the  street  and  Injured  her, 
and  the  servants  In  charge  of  the  car  knew, 
or  by  the  exercise  of  ordinary  care  could  or 
would  baye  known  before  starting,  and  In 
time  to  have  averted  the  Injury  to  plain- 
tiff, that  plaintiff  was  attempting  to  alight 
therefrom,  and  If  she  was  exercising  ordi- 
nary care  at  the  time,  she  was  entitled  to 
recover.  The  second  of  the  refused  instruc- 
tions was  like  the  one  just  epitomized,  ex- 
cept that  It  omitted  to  require  the  Jury  to 
find  the  crew  in  charge  of  the  car  knew,  or 
by  ordinary  care  could  or  would  have  known 
before  starting  and  in  time  to  have  avert- 
ed the  Injury  to  plaintiff,  that  she  was  at- 
tempting to  alight  This  instruction,  of 
which  complaint  is  made,  was  given  at  de- 
fendant's request:  That  if  the  Jury  believed 
from  the  evidence  the  regular  stopping  place 
for  the  discharge  of  passengers  from  east- 
bound  cars  on  Washington  avenue  was  on 
the  east  side  of  Twelfth  street,  and  there 
was  no  regular  stopping  place  on  the  west 
Bide,  it  was  the  duty  of  plaintiff  to  wait  un- 
til the  car  reached  the  east  side  of  Twelfth 
street;  and,  if  ttie  jury  found  the  injuries 
she  sustained  were  caused  by  her  falling 
from  the  car  while  attempting  to  alight 
while  It  was  in  motion  and  before  it  reached 
the  east  side  of  Twelfth  street,  she  was  not 
entitled  to  recover. 

This  appeal  was  argued  on  the  assump- 
tion that  the  petition  averred  plaintiff  sig- 
naled for  the  car  to  be  stopped  at  the  west 
Bide  of  the  Intersection  of  Twelfth  street 
and  Washington,  "a  regular  stopping  place 
for  the  dlschaige  of  passengers,  and  by  rea- 
son of  the  signal  the  car  was  stopped  at  said 
place."  On  looking  at  the  petition,  we  find 
it  does  not  aver  the  signal  was  given  for  a 
stop  on  the  west  side,  or  that  said  side  was 
the  regular  stopping  place;  but  only  avers 
plaintiff  signaled  the  servants  operating  the 
car  to  stop  at  the  intersection  of  Twelfth 
street  and  Washington  avenue,  "a  regular 
stopping  place  for  the  discharge  of  passen- 
gers," and  the  car  was  stopped  there.  That 
averment  did  not  commit  plaintiff  to  the 
theory  that  the  west  side  of  Twelfth  street 
was  the  regular  stopping  place  for  the  dis- 
charge of  east-bound  passengers,  and  did  not 
require  her  to  prove  It  was.  In  this  respect 
the  petition  was  like  the  one  in  Cobb  v. 
Railroad,  149  Mo.  135,  50  S.  W.  310.  There- 
fore the  refusal  of  the  two  instructions  re- 
quested by  her  and  the  giving  of  the  one  re- 
quested by  defendant  of  which  complaint  Is 
made  cannot  be  justified  on  the  ground  the 
latter  submitted  the  only  case  stated  in  the 
petition,  and  the  former  one  not  stated.  But 
plaintiff  testified  the  cars  always  stopped  on 
the  west  side,  and  she  always  got  off  there; 
and  this  circumstance,  in  connection  with  the 
fact  that  one  of  the  Instructions  given  at  her 


request  required  the  Jury  to  find  she  sig- 
naled for  the  car  to  stop  "at  the  Intersection 
of  Twelfth  street  and  Washington  avenue, 
and  in  response  to  said  signal  said  car  did 
stop  on  the  west  side  of  Twelfth  street  to 
allow  her  to  get  off  the  ca'r,  and  that  said 
place  was  the  regular  stopping  place  for  the 
discharge  of  passengers,"  eta,  is  said  to  pre- 
clude a  recovery  unless  the  jury  found  the 
west  side  of  Twelfth  street  was  a  regular 
stopping  place  for  the  discbarge  of  passen- 
gers. The  argument  at  the  hearing  was  that 
the  west  side  was  where  passengers  were 
always  discharged;  further,  that  she  tes- 
tified to  ringing  for  a  stop,  and,  if  the  usual 
stopping  place  was  the  east  side,  the  car 
must  have  stopped  there,  instead  of  on  the 
west  side,  or,  if  it  stopped  on  the  west  side, 
the  car  crew  had  no  reason  to  sut^ose  she 
would  attempt  to  get  off  there,  and  hence  de- 
fendant is  not  answerable  for  the  starting 
of  the  car  while  she  was  getting  off  unless 
they  knew  she  was.  This  reasoning  is  fal- 
lacious. The  gist  of  plaintiff's  case  was  that 
the  car  was  halted  to  let  her  alight  In  obedi- 
ence to  her  signal,  and  waa  started  care- 
lessly while  she  was  doing  so.  If  these 
things  were  supported  by  evidence,  she  was 
entitled  to  have  the  jury  pass  on  the  weight 
of  It,  even  though  she  was  in  error  about 
cars  always  stopping  on  the  west  crossing. 
If  said  car  stopped  on  said  crossing  in  re- 
sponse to  her  signal,  as  she  testified,  the 
Inference  Is  fair  that  the  operatives  in  charge 
knew,  or  should  have  known,  somebody  In- 
tended to  get  off,  and  should  have  been  care- 
ful not  to  start  until  assured  no  person  was 
in  the  act  of  alighting.  Cobb  v.  Railroad, 
149  Mo.,  loc.  cit.  145,  50  S.  W.  310;  Jones 
V.  Traction  Co.  (Mo.  App.)  118  S.  W.  675. 
The  insertion  in  the  first  instruction  given 
at  her  request  of  a  requirement  for  the  Jury 
to  find  the  west  side  was  the  regular  stop- 
ping place,  even  if  the  language  of  the  In- 
struction fairly  besLra  that  interpretation, 
which  Is  dubious,  did  not  preclude  her  from 
having  the  case  submitted  to  the  jury  In  an- 
other Instruction  stating  only  facts  essoi- 
tlal  to  her  recovery.  An  instruction  requir- 
ing the  Jury  to  find  one  unnecessary  fact 
was  no  obstacle  to  granting  another  which 
required  them  to  find  none  but  necessary 
facts.  The  first  of  the  refused  instructions 
requested  by  plaintiff  should  have  been  giv- 
en ;  the  second  one  was  rightly  refused,  for 
it  did  not  require  the  jury  to  find  the  car 
crew  knew,  or  by  even  the  highest  care 
would  have  known,  plaintiff  was  alighting  in 
time  to  avoid  hurting  her.  It  should  be 
said  the  first  instruction  as  requested  only 
bound  defendant's  servants  to  use  ordinary 
care,  which  is  l>elow  the  legal  requirement. 
The  order  for  new  trial  is  aflOrmed,  and 
the  cause  remanded.    All  concur. 
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1.  Bailboads  ({  360*)— Accidents  at  Cboss- 
iNG— Questions  fob  Jcbt  —  Conteibutobt 
Negligence. 

Whether  a  person  injured  in  a  railroad 
crossing  accident  was  guilty  of  contributory  neg- 
ligence held  for  the  jury. 

[Ed.    Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  K  1166-1192;  Dec.  Dig.  I  350.*] 

2.  Tbial  (J  260*) — Refusal  of  Instbuotions. 

Where,  in  an  action  for  injuries  in  a  cross- 
ing accident,  seven  or  eight  instructions  were 
given  advising  the  jury  plaintiff  could  not  re- 
cover if  his  negligence  contributed  to  the  acci- 
dent, and  presenting  the  issue  in  its  various 
phases,  such  instructions  anflSciently  informed 
the  jury  on  that  issue  to  render  harmless  the 
refusal  of  a  requested  charge,  even  if  sound, 
that  if  plaintiflF  sat  back  in  the  buggy  just  as 
the  horses  stepped  on  the  track,  and  made  no 
further  effort  to  discover  any  approaching  train, 
and  if  he  had  listened  and  looked  lon^;  enough 
be  could  have  seen  the  train  and  whipped  up 
the  horses  and  gotten  over  safely,  he  was  guilty 
of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  iS  651-659;   Dec.  Dig.  {  260.*] 

3.  Railboads  (I  334*)— Accidents  at  Cboss- 
INO — Cohtbibutobt  Neolioence. 

It  was  not  error  to  refuse  to  instruct  that 
it  was  contributory  negligence  for  plaintiff  not 
to  whip  his  horses  across  the  track  on  the  dis- 
covery of  a  train  near  him,  if  thereby  he  could 
have  escaped,  since  the  peril  may  have  been  so 
imminent  and  terrifying  as  to  excuse  him  for 
failing  to  adopt  the  best  course, 

[e£  Note. — For  other  cases,   see  Railroads, 
Cent.  Dig.  i  1027;   Dec  Dig.  t  834.*] 

4.  RATI.B0AD8  (S  345*)— Injubies  to  Pebsons 
ON  Tback— Actions— Petition. 

A  petition  for  injury  in  a  railroad  cross- 
ing accident  alleged  that  the  two  original  com- 
panies, lessor  and  lessee,  had  united  and  con- 
solidated "under  and  in  accordance  with  the 
reqairements  of  the  laws  of  the  state  of  Illinois, 
and  that  the  corporate  name  of  the  consolidated 
company  is  the  C.  Company,  the  defendant  here- 
in." It  was  also  alleged  that  defendant  was 
liable  "under  the  laws  of  the  state  of  Missouri." 
Held,    that   the   allegation   relative   to   the   re- 

aairements  of  the  laws  of  Illinois  was  made  to 
liow  authority  for  the  consolidation,  and  not 
for  the  purpose  of  counting  on  a  liability  im- 
posed on  defendant  consolidated  company  by 
those  laws  for  the  torts  of  its  constituent  com- 
panies 80  as  to  make  it  incumbent  on  plaintiff 
to  introduce  such  a  statute  in  proof  of  his  al- 
legation and  preclude  him  from  recovering  at 
common  law. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1114;   Dec.  Dig.  S  345.*] 

5.  CoBPOBATioNs  (8  590*)  —  Consolidated 
C50MPANIES— Liability  fob  Tobtb  of  Con- 
stituent Companies. 

A  consolidated  corporation  is  liable  for 
the  torts  of  the  constituent  companies,  whether 
it  is  an  entirely  new  corporation,  or  one  of  tbe 
old   companies  has  absorbed  the  other. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {  2365;    Dec  Dig.  i  590.*] 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty ;  Jas.  D.  Barnett,  Judge. 

Action  by  Walter  Palmer,  by  next  friend, 
against  the  Chicago  &  Alton  Railroad  Com- 


for  respondent 

600DE,  J.  Plaintiff  Is  a  negro  boy  wb< 
sues  by  his  next  friend  for  a  personal  injur; 
received  In  a  collision  of  a  locomotive  of  th( 
defendant  company  with  a  buggy  In  whlcl 
plaintiff  was  driving.  The  accident  happen 
ed  on  the  night  of  September  9i  1905,  aftei 
midnight,  and  at  a  crossing  which  Is  near 
but  east  of,  the  abandoned  station  of  Larra 
t>ee.  This  plaintiff  worked  on  a  farm  fire 
or  six  miles  northeast  of  Larrabee.  One 
Saturday  evening  he  and  another  negro  boy 
drove  from  the  farm  where  plaintiff  lived 
to  the  town  of  Sturgeon,  seven  or  eight  miles 
southwest  of  Larrabee  and  about  twelve 
miles  southwest  of  where  plaintiff  lived.  He 
visited  his  father  and  mother  in  Sturgeon, 
attended  a  social  gathering  at  a  church,  and 
perhaps  loitered  about  a  saloon.  He  may 
have  been  intoxicated,  but  much  of  the  evi- 
dence looks  like  he  was  not.  He  and  his 
companion  started  for  home  about  midnight 
in  a  buggy  drawn  by  a  team.  Behind  them 
were  two  white  men,  farmers  in  the  vicinity, 
of  the  names  of  Devert  and  Palmer.  A  third 
negro  boy  accompanied  the  men  in  the  buggy, 
riding  a  horse  belonging  to  one  of  them. 
The  occupants  of  the  second  vehicle  had 
nothing  to  do  with  plaintiff  and  his  com- 
panion ;  but  the  members  of  the  two  parties 
seem  to  have  been  acquainted,  and  to  have 
passed  a  few  words  now  and  then  when  the 
buggies  happened  to  come  close  enough  to 
each  other  for  conversation  to  occur.  Plain- 
tiff, Palmer,  and  his  companion  were  in  ad- 
vance of  the,  other  buggy,  and  continued  to 
be.  They  drove  along  about  seven  miles  un- 
til they  drew  near  Larrabee  station,  and  near 
to  the  crossing  of  the  road  they  were  on  and 
the  railroad  at  a  point  some  distance  east 
of  the  station.  The  country  about  there  is 
level,  and  the  railroad  track  runs  due  east 
and  west.  The  wagon  road  on  which  plain- 
tiff was  driving  proceeds  in  a  northeasterly 
direction  until  it  is  150  yards  south  of  the 
railroad  crossing,  and  there  branches;  one 
fork  leading  to  the  north,  and  another,  a 
wagon  road,  going  eastwardly.  At  this  point 
one  of  the  men  in  the  rear  buggy,  R.  L.  Palm- 
er, got  out  and  mounted  his  horse  to  travel 
east  alone;  his  companion,  Devert,  intend- 
ing to  go  on  north  in  the  buggy.  The  third 
negro  boy,  who  had  been  riding  the  horse, 
relinquished  tlie  animal  to  its  owner,  Palmer, 
and  got  into  the  buggy  with  Devert.  This 
white  man.  Palmer,  should  not  be  confused 
with  the  plaintiff.  What  Is  material  alwut 
the  incident  at  the  fork  of  the  road  Is  that 
the  white  man.  Palmer,  testified  he  there 
heard  a  rumble,  thought  of  the  approach  of 
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a  train,  and  warned  Derert  to  look  out  for 
It  as  he  (Devert)  drove  on  toward  the  cross- 
ing. Palmer  said  he  could  not  see  the  train. 
There  was  a  hedge  along  the  west  side  of 
that  part  of  the  country  road  extending  to 
the  right  of  way,  and  it  Is  conceded  this 
hedge  would  obstruct  the  view  of  a  person 
driving  northward  until  he  entered  the  right 
of  way ;  but  the  evidence  tends  to  show  the 
view  was  unobstructed  by  the  hedge  from 
thence  to  the  track,  a  distance  of  47  feet,  and 
that,  after  getting  on  the  right  of  way,  no 
obstruction  of  vision  intervened  to  the  west 
of  the  crossing,  except  a  wing  fence  8 ,  or  i 
feet  high  and  some  cattle  chutes  160  yards 
further  west 

Plaintiff  testified  when  be  reached  the 
right  of  way  he  rose  to  his  feet,  looked"  out 
of  the  buggy,  still  standing  until  the  horses 
reached  the  track,  drove  the  team  in  a  walk 
to  the  track,  when  the  engine  struck  the 
buggy,  hurled  it  and  plaintiff  100  feet  or 
more  up  the  track,  and  killed  his  companion. 
The  horses  were  found  hitched  to  the  wagon 
pole  further  north  on  the  wagon  road.  He 
testified  that,  though  he  was  looking  to  the 
west,  he  neither  saw  nor  beard  the  approach- 
ing train,  and  never  knew  what  hit  him. 
The  neglect  alleged  was  failure  to  sound 
crossing  signals.  The  top  of  the  buggy  was 
up,  and  the  curtains  down.  The  night  was 
wild  and  very  dark.  It  was  raining  hard, 
and  a  strong  wind  was  blowing  from  the 
north  which  drove  the  rain  into  the  faces 
of  the  occupants  of  the  buggy.  The  railroad 
track  was  two  feet  above  the  surrounding 
country.  It  was  upgrade  from  the  crossing 
toward  Larrabee,  and  ordinarily  a  train  com- 
ing from  the  west  would  be  visible  from  the 
crossing  for  a  long  distance.  When  the  wit- 
ness Palmer  heard  the  rumble  of  the  train, 
he  judged  it  was  a  half  mUe  west,  and  an- 
other witness  said  that  from  observations  he 
had  made  a  train  might  be  seen  from  the 
crossing  clear  to  Clark,  five  miles  away,  and 
from  the  edge  of  the  right  of  way  would  be 
Ylsible  to  a  person  sitting  In  a  buggy  1,275 
feet  away,  or  at  the  water  tank.  The  train 
was  a  short  one,  consisting  of  an  engine, 
tender,  and  caboose,  and  was  running,  the 
engineer  said,  at  a  speed  of  35  miles  an  hour. 
He  testified  there  was  a  lighted  headlight  on 
the  front  of  the  engine ;  but  there  was  testi- 
mony tending  to  prove  the  contrary.  The 
engineer  said  the  night  was  so  dark  he  could 
not  see  further  than  the  front  of  his  engine, 
did  not  see  the  buggy  or  team,  hear  the  coU 
lision,  or  become  aware  he  had  struck  any- 
thing until  he  found  portions  of  the  buggy 
on  the  front  of  the  engine  when  be  reached 
Mexico,  20  miles  from  the  place  of  the  acci- 
dent The  evidence  tended  strongly  to  prove 
no  bell  was  rung  or  whistle  sounded  as  the 
engine  approached  the  crossing,  and  it  is 
conceded  the  finding  of  the  Jury  for  plaintiff 
settled  this  issue  of  fact  The  company  oper- 
ating the  road  at  the  time  of  the  accident 
was  the  Chicago  &  Alton  Railway  Company ; 


but  this  action  was  Instituted  against  the 
Chicago  &  Alton  Railroad  Company,  it  being 
alleged  the  latter,  on  September  10, 1905,  was 
the  lessor  of  the  Chicago  &  Alton  Railway 
Company  of  the  railroad  track  and  right  of 
way  mentioned,  and  that  on  or  about  March  8; 
1906,  said  two  railroad  companies  were  con- 
solidated pursuant  to  the  provisions  and  re- 
quirements of  the  laws  of  the  state  of  Dli- 
nols,  and  all  their  capital  stocks,  corporate 
rights,  franchises,  immunities,  and  privileges 
of  every  kind  passed  by  the  consolidation 
and  merger  to  the  Chicago  &  Alton  Railroad 
Company,  the  defendant  herein,  which  since 
said  date  is  and  has  been  the  owner  and 
possessor  of  all  the  railroad  property  and 
operating  the  same,  and  has  become  and  is 
liable  for  the  debts  and  liabilities  of  both 
the  companies.  There  was  evidence  to  prove 
those  statements.  The  answer  was  a  general 
denial  and  a  plea  of  contributory  negligence. 
The  defendant  requested  the  court  to  direct 
a  verdict  in  its  favor  at  the  conclusion  of  the 
evidence,  and,  for  the  refusal  of  this  and 
certain  other  rulings  on  requests  for  Instrac- 
tlons,  says  the  Judgment  in  plaintilTs  favor 
given  pursuant  to  the  verdict  of  the  Jury 
ought  to  be  reversed. 

1.  A  persuasive  argument  has  been  made 
against  plaintUTs  right  to  a  verdict  on  the 
theory  that  the  evidence  proves  his  own 
negligence  contributed  to  the  accident  which 
argument  is  to  be  considered  in  connection 
with  plaintiff's  right  to  the  benefit  of  all  in- 
ferences the  Jury  properly  might  draw  re- 
garding the  facts.  Montgomery  y.  Railroad, 
181  Mo.  504,  79  S.  W.  930.  If  we  accept 
plaintiff's  testimony,  he  was  perfectly  care- 
ful as  he  approached  the  track,  both  in  re- 
spect of  looking  and  listening  for  a  train; 
but  counsel  say  his  testimony  must  be  dis- 
regarded because  circumstances  show  It  can- 
not  be  true,  and  tliat  therefore  the  question 
is  for  the  court  Sangulnette  t.  llailroad, 
106  Mo.  466,  96  S.  W.  386.  It  1b  said  there 
were  green  lights  on  the  sides  of  the  engine 
and  a  coal  oil  headlight  was  burning,  and 
plaintiff  must  have  seen  sonie  of  those  lights 
as  he  approached  the  track,  if  he  was  stand- 
ing up  in  the  buggy  and  looking  and  listening 
for  a  train,  as  he  swore;  that  the  man 
Palmer  heard  the  train  when  he  got  out  of 
the  buggy  to  mount  his  horse  at  the  fork 
of  the  wagon  road,  and  shouted  a  warning 
to  Devert  thus  proving  it  was  possible  to 
hear  the  train;  and  that  plaintiff  must  have 
heard  it  since  he  was  nearer  the  track  than 
said  witness.  If  those  facts  were  undis- 
putably  true  and  stood  alone,  they  would  be 
convincing  against  the  truth  of  plaintiff's 
testimony;  but  they  are  to  be  weighed  with 
other  matters  in  proof.  The  witness  Palmer 
testified  to  the  best  of  his  knowledge  there 
was  no  headlight  on  the  locomotive;  that 
he  saw  none.  Counsel  for  defendant  account 
for  this  statement  by  saying  the  headlight 
was  a  coal  oil  lamp  set  back  in  a  lantern, 
did  not  throw  much  light  ahead,  and  was 
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nreman  openea  tne  nre  box  of  tbe  engine 
to  put  In  fuel.     The  degree  of  brilliancy 
of  this  glare,  and  whether  or  not  It  was 
throvni  at  a  time  when  plaintiff  could  have 
Been  it  If  he  bad  been  looking,  are  left  in- 
definite.    Neither  Is  there  testimony  as  to 
how  brilliant  the  green  lights  were  on  the 
Bides  of  the  engine,  or  how  far  they  could 
be  seen  through  the  thick  weather  of  that 
nl^t.    It  looks  like  plaintiff  could  only  bare 
seen  the  one  on  the  south  side  as  he  drove 
northward,  and  considering  the  state  of  tbe 
weather,  we  cannot  say  as  a  matter  of  law 
he  was  bound  to  see  this  lamp,  or.  Indeed, 
any  of  the  allef;ed  lights  about  the  locomo- 
tlve,  had  be  been  attentive.    Moreover,  the 
jury  fairly  might  infer  there  was  no  head- 
light burning,  and  might  find  there  was  no 
glare  from  the  fire  box  of  a  kind  to  warn 
plaintiff  as  he  approached  the  track.    We  do 
not  feel  authorized  to  hold  otherwise.  In  view 
of  the   engineer's  statement  that  the  illu- 
mination cast  by  the  headlight  failed  to  re- 
veal to  bis  gaze  the  buggy  and  team  on  the 
track.    If  this  statement  Is  true,  the  condi- 
tion of  the  atmosphere  prevented  lamps  from 
shining  far.    We  are  much  impressed  by  the 
testimony  of  the  engineer  that  he  could  not 
see  ahead  of  the  locomotive. 

The   witness   Palmer  said   he  beard   the 
rumble  of  the  train  after  he  got  out  of  the 
buggy,  and  had  not  heard  it  before.    Devert, 
who  remained  in  the  buggy,  did  not  hear  it 
until  Palmer  spoke  about  it    A  blast  from 
the  whistle  or  ring  of  the  bell  might  have 
reached   plaintiff  when  the  rumble  of  the 
train  would  not    The  noise  of  the  wind  and 
rain,  and  especially  the  patter  of  the  rain 
on  the  top  and  sides  of  the  buggy,  would  tend 
to  drown  the  rumble.    It  Is  significant  that 
neither  the  engineer  or  fireman  in  the  cab, 
nor    the   conductor  or  a  brakeman   in  the 
cupola  of  the  caboose,  saw  or  heard  the  colli- 
sion.    The  reasoning  against  plaintiff's  right 
to  recover  strikes  us  as  inconclusive,  and,  on 
the    whole,   we   think   the  question   of   his 
contributory  negligence  was  for  the  Jury.    It 
Is  useless  to  discriminate  the  numerous  cas- 
es dealing  with  similar  contentions,  as  each 
case  stands  on  Its  own  facts,  and  we  have 
found    no  precedent  for  denying  redress  as 
a  court  matter  on  such  facts  as  are  here. 

2.  Krror  is  assigned  on  the  refusal  to  In- 
struct that  it  was  the  duty  of  plaintiff  care- 
fully to  look  and  listen  for  an  approaching 
train  at  the  crossing;  that  this  duty  was 
positive  and  continuous  until  he  had  passed 
over  the  crossing  in  safety,  and  If  the  Jury 
believed  he  sat  back  In  the  buggy  Just 
as  the  horses  stepped  on  the  track,  and  made 
no  further  effort  to  see  or  hear  an  approach- 
ing train,  and  believed  If  he  had  listened  and 
looked  long  enough  he  could  have  seen  the 
tra-Ixi,  and  could  have  whipped  up  the  horses 
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acciaent,  ana  presenting  tne  issue  in  its 
various  phases,  were  given,  and  these  suffi- 
ciently informed  the  Jury  on  this  issue  to 
render  the  refusal  of  the  Instruction  in  ques- 
tion harmless,  even  If  it  was  a  sound  charge. 
It  was  not  sound,  for  it  took  for  granted 
the  duty  was  Incumbent  on  plaintiff  to  whip 
his  horses  across  the  track  upon  the  dis- 
covery of  a  train  near  him,  if  thereby  he 
could  have  escaped,  and  that.  If  he  failed  to 
do  so,  he  could  be  cut  out  of  a  verdict.  The 
court  had  no  right  to  tell  the  Jury  it  was 
contributory  negligence  on  plaintiff's  part 
not  to  pursue  that  particular  course,  even 
though  thereby  he  could  have  saved  himself. 
The  emergency  of  the  peril  may  have  been 
so  Imminent  and  terrifying  as  to  excuse  him 
for  falling  to  adopt  the  very  best  expedient 
possible  under  the  circumstances.  Donahue 
V.  Railroad,  91  Mo.  357,  2  S.  W.  424,  8  S.  W. 
848 ;  Klolber  v.  Railroad,  107  Mo.  240,  IT  S. 
W.  946,  14  L.  R.  A.  613. 

8.  At  the  date  of  the  accident  the  railroad 
and  the  train  of  cars  were  operated  by  the 
Chicago  &  Alton  Railway  CJompan;  under  a 
lease  from  the  Chicago  &  Alton  Railroad 
Company.  Both  were  Illinois  companies, 
and  subsequently  they  consolidated  under  the 
name  of  the  Chicago  &  Alton  Railroad  Com- 
pany, this  defendant  The  point  is  raised 
that  defendant  Is  not  liable  for  the  tort  of 
the  Chicago  &  Alton  Railway  Company,  the 
former  lessee,  and  did  not  become  liable  in 
consequence  of  the  consolidation.  The  peti- 
tion says  the  two  original  companies,  the 
Chicago  &  Alton  Railway  Company  and  the 
Chicago  &  Alton  Railroad  Company,  united, 
merged,  and  consolidated  on  March  8,  1906, 
"under  and  In  accordance  with  the  require- 
ments of  the  laws  of  the  state  of  Illinois, 
•  •  •  and  the  corporate  name  of  the  con- 
solidated company  is  the  Chicago  &  Alton 
Railroad  Company,  the  defendant  herein." 
We  think  the  words  "under  and  in  accord- 
ance with  the  laws  of  the  state  of  Illinois" 
were  Intended  by  the  pleader  to  designate 
the  statutes  of  Illinois ;  and,  indeed,  the  ar- 
ticles of  consolidation  introduced  by  plaintiff 
show,  in  the  concluding  clause  of  article  7, 
the  consolidation  was  under  a  statute.  But 
the  averment  regarding  the  requirements  of 
the  laws  of  Illinois  was  made  to  show  au- 
thority for  the  consolidation,  and  not  for  the 
purpose  of  counting  on  a  liability  imposed  on 
tbe  consolidated  company  by  those  laws 
(statutes)  for  the  torts  of  the  constituent 
companies.  This  conclusion  Is  enforced  by 
an  averment  further  down  in  the  petition 
that  the  defendant  became  liable  to  be  sued 
In  this  action  "under  the  laws  of  the  state 
of  Missouri."  Plaintiff  did  not  allege  a  stat- 
ute of  Illinois  which  made  defendant  liable 
for  the  torts  of  one  of  the  old  companies, 
thereby  making  it  Incumbent  on  him  to  in- 
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troduce  such  a  statute  In  proof  of  bis  allega- 
tion and  precluding  him  from  recoverli^g  at 
common  law  as  the  petition  stood.  In  the 
absence  of  proof  of  a  controlling  statute,  the 
question  must  be  disposed  of  according  to 
common  law  and  by  the  weight  of  authority 
In  Illinois,  and  generally  this  makes  the  de- 
fendant liable.  Chicago,  etc..  Railroad  v. 
Ashling,  leo  111.  373,  43  N.  E.  373;  Id.,  56 
III.  App.  327.  This  Is  true  whether  the  con- 
solidated company  was  an  entirely  new  cor- 
poration, or  one  of  the  old  companies  absorb- 
ed the  other.  The  first  clause  of  the  articles 
of  consolidation  said  the  consolidation  should 
be  "efTected  by  consolidating  and  merging  all 
and  singular  the  property  and  franchises  of 
the  party  of  the  first  part  into  the  party  of 
the  second  part,"  and  the  second  clause  said 
the  name  of  the  consolidated  company  should 
be  the  "Chicago  &  Alton  Railroad  Company." 
The  old  Chicago  &  Alton  Railroad  Company 
was  the  party  of  the  first  part  in  the  arti- 
cles, and  the  Chicago  &  Alton  Railway  Com- 
pany was  the  party  of  the  second  part.  Hence 
It  looks  like  the  consolidation  was  effected 
by  merging  the  property  and  franchises  of 
the  old  railroad  company  in  the  railway  com- 
pany and  giving  the  latter  the  former's 
name.  However,  we  consider  this  point  im- 
material, becanset  if  the  Chicago  &  Alton 
Railway  Company  remained  in  existence  and 
absorbed  the  former  Chicago  &  Alton  Rail- 
road Company,  as  the  railway  company  was 
actually  operating  the  line  when  plaintiff 
was  hurt,  it  would,  of  course,  be  liable.  If 
the  consolidated  company  was  a  new  corpo- 
ration, it  is  liable  for  the  torts  of  the  constit- 
uent companies.  Chicago,  eta,  R.  R.  v. 
Moffltt,  75  111.  624;  Railroad  y.  Jones,  29 
Ind.  465,  05  Am.  Dec.  654;  Columbus,  eta, 
R.  R.  Y.  Powell,  40  Ind.  37;  Cleveland,  etc., 
R.  K  V.  Pre  Witt,  134  Ind.  657,  33  N.  B.  367; 
Sappington  v.  Railroad,  37  Ark.  23;  Berry  v. 
Railroad,  52  Kan.  774,  36  Paa  724, 39  Am.  St 
Bep.  381;  1  Elliott,  Railroads,  S8  329,  334, 
and  cases  cited  in  notes;  and  see  note  to 
Atlantic,  etc.,  R.  R.  t.  Johnson,  11  L.  R.  A. 
(N.  S.)  Hid,  where  the  cases  dealing  with 
this  question  are  collected. 

Though  we  cannot  know  the  fact  Judicial- 
ly, a  statute  of  Illinois  provided  the  new 
company  should  be  liable.  Hurd's  Rev.  St 
in.  1905,  p.  510,  :  65 ;  Chicago,  etc..  Railroad 
V.  Ashling,  160  111.  373.  43  N.  E.  373.  Though 
the  seventh  clause  of  the  articles  of  consoli- 
dation does  not  cite  the  statute,  it  retains 
the  liability  of  the  consolidated  company  in 
the  statutory  language.  Said  clause  of  the 
articles  reads:  "As  provided  in  the  statute 
in  such  case  made  end  provided,  this  con- 
solidation shall  not  affect  suits  pending  in 
which  such  consolidating  corporations  shall 
be  parties,  nor  affect  causes  of  action,  nor 
the  rights  of  persons,  in  any  particular." 
Maybe  that  recital  is  sufficient  proof  of  the 
statute.    As  to  tliat  we  do  not  say,  but  hold 


defendant  is  answerable  regardless  of  a  stat- 
utory liability,  and  that  the  petition  does  not 
declare  on  the  latter. 
The  judgment  Is  afiElrmed.   All  concur. 


LEWIS  T.   WABASH   B.   CO. 

(St  Louis  Court  of  Appeals.    Missouri.    Oct  19^ 
1909.) 

1.  Master  and  Sebvant  (|  258*)— IsjuMia 
TO  Sebvant— PErrrnow. 

Where  a  petition  alleged  that  defendant's 
engineer  in  charge  of  an  engine  by  which  plain- 
tiff was  injured  was  incompetent,  in  the  habit 
of  violating  the  company's  rules,  and  did  not 
exercise  ordinary  care,  as  it  knew  or  might  have 
known,  and  that  the  injury  resulted  from  the  en- 
gineer suddenly  starting  the  engine  as  plaintiff 
was  about  to  board  it  in  the  performance  of  his 
duty,  without  ringing  the  bell  or  whistling  in 
accordance  with  a  custom,  and  that  by  rsason 
thereof  plaintiff  was  injured,  it  stated  a  cause  of 
action  for  common-law  negligence  in  the  reten- 
tion of  an  incompetent  servant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  835;    Dec.  Dig.  {  258.*] 

2.  Master  and  Servant  (J  264*)— Injuries 
TO  Servant— Railroads— Operation. 

Where  a  petition  stated  a  caase  of  action 
for  injuries  to  a  servant  in  the  operation  of  a 
railroad  engine,  resulting  from  the  negligence 
of  the  engineer,  under  Rev.  St.  1899.  8$  2873, 
2874.  287o  (Ann.  St  1906,  pp.  1655-1657),  re- 
pealing the  fellow  servant  defense,  it  was  not 
material  that  the  petition  also  contained  an  un- 
proved allegation  alleging  the  hiring  and  keep- 
ing of  negli^nt  employes  in  order  to  state  a 
cause  of  action  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  264.*] 

3.  Master  and  Servant  (I  236*)— Injuries 
TO  Servant— Bailroad  Operatives. 

Where  it  was  customary  not  to  move  a 
railroad  engine  from  under  an  archway  with- 
out ringing  the  bell  or  blowing  the  whistle,  a 
servant  whose  duty  it  was  to  keep  the  oil  cans 
on  the  engines  full,  and  who  t>oarded  the  en- 
gine while  under  the  archway  for  that  purpose, 
was  entitled  to  presume  that  it  would  remain 
stationary  nntil  he  was  warned  by  a  bell  or 
whistle  that  it  was  about  to  move. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  EHg.  i  724 ;    Dec.  Dig.  {  236.*] 

4  Trial  (J  251*)^lN8TBucnoN8— Issues. 

Where  plaintiff  alleged  two  grounds  of  re- 
covery and  was  not  permitted  to  recover  on  one 
of  them,  instructions,  proceeding  on  the  theory 
that  such  cause  of  action  was  the  only  one  al- 
leged, were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  n  587-595;    Dec.  Dig.  |  251.*] 

5.  Witnesses   (8  321*)— Evidence   ({   591*)— 
Credibilitt— Truth  of  Testimony. 

A  party  calling  a  witness  may  vouch  for 
his  credibility  and  be  precluded  from  impeach- 
ing it ;  but  he  does  not  vouch  for  the  troth  of 
his  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {§  1094,  1090-1100;  Dec.  Die.  i 
321;*  Evidence,  Cent  Dig.  {  2440;  Dec.  Dig. 
t  591.*] 

6.  Trial  ({  121*)— AROuincNTs  or  Attorney. 

Wliere  a  physician  employed  at  defendant's- 
railroad  hospital,  who  had  cared  for  plaintiff, 
was  examined  as  plaintiff's  witness,  a  statement 
made  by  plaintiff^s  attorney  in  argument  that 
he  would  not  reflect  on  the  testimony  of  the 
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physician,  bnt  wonid  ask  whetlier  he  was  a 
willing  witness  and  favorable  to  plaintiff,  was 
«  fair  comment  on  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  il  294r-298,  300;    Dec  Dig.  {  121.*] 

7.  Masteb  and  Sebvant  ({  135*)— Imjtjbim 

TO  Sebvant— RtJLEa— Custom. 

Where  a  settled  cnstom  not  to  moTe_  an 
engine  from  under  an  archway  without  ring- 
ing the  bell  or  blowing  the  whistle  had  been 
followed  with  the  sanction  of  defendant,  it  there- 
by acquired  the  efficacy  of  a  rule  which  plaintiff 
was  entitled  to  have  observed,  and  the  violation 
of  which  would  constitute  a  tort  to  the  same 
extent  as  if  it  had  been  printed  and  published. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  271 ;   Dec.  Dig.  {  133.*] 

&  Damages  (i  130*)— Pkbsonai.   Injubies— 

EXCESSIVENESS. 

Plaintiff's  back  and  groin  were  injured,  be- 
sides bruises  on  various  parts  of  his  body  which 
made  him  sore  and  stiff,  and  which  continued  to 
the  trial.  He  testified  that  his  arm  and  shoulder 
still  hurt  him,  that  he  had  pains  through  the 
right  chest  to  the  top  of  the  shoulder  and  collar 
bone,  and  that  he  suffered  pains  in  his  back  and 
through  the  groin.  He  was  in  the  hospital  for 
several  days,  and  since  the  accident  had  not  been 
able  to  sleep  on  his  right  aide  or  do  heavy  work. 
His  earning  capacity  had  been  diminished,  and 
he  had  lost  time  from  work.  Held,  that  a  ver- 
dict for  $1,000  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  357-367,  370,  371;  Dec  Dig.  f 
130.*] 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty;  Jas.  D.  Bamett,  Judge. 

Action  by  R.  J.  liewls  against  the  Wabash 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals. .  Affirmed. 

This  plaintiff  was  hurt  while  working  as 
an  employs  of  defendant  In  its  yards  at 
Moberly.  In  said  yards  were  a  turntable, 
a  locomotive  house,  and  a  brick  archway 
about  50  feet  in  length,  through  which  en- 
gines were  run  to  and  from  the  turntable. 
The  space  between  the  parts  of  the  wall  of 
the  archway  and  a  locomotive  when  one  was 
on  the  track  In  It  was  not  wide  enough  for  a 
man  to  pass.  There  were  what  the  witnesses 
called  brick  "benches"  Jutting  from  the  side 
of  the  wall,  and  a  person  would  be  caught 
between  them  and  the  engine.  Paul  Plow- 
man was  a  hostler  In  the  yards,  and  It  was 
hia  duty  to  act  as  engineer  In  rimnlng  loco- 
motlTes  back  and  forth  through  the  arch- 
way. Sometimes  a  locomotive  would  stand 
for  a  while  under  the  archway,  and  the  us- 
age was  to  give  warning  by  whistling  or 
ringing  the  bell  of  an  intention  to  start  It 
before  starting,  so  any  one  in  the  archway 
or  working  about  the  engine  might  take  pre- 
cautions to  prevent  himself  from  being  caught 
between  the  wall  and  the  engine.  Plaintiff's 
duty  was  to  see  that  the  oil  cans  on  locomo- 
tives were  kept  full,  and  to  do  this  It  was 
necessary  for  him  to  climb  on  the  engines. 
One  evening  while  a  locomotive  was  standing 
under  the  arch,  and  Plowman,  the  hostler  or 
engineer,  was  In  the  cab,  plaintiff  approached 


the  engine  for  the  purpose  of  attending  to 
the  oil  cans.  The  evidence  goes  to  prove 
Plowman  was  aware  of  plaintiff's  movements 
and  purpose;  but.  Just  as  plaintiff  put  hla 
foot  on  the  step  of  the  engine  to  board  It, 
Plowman,  without  whistling  or  ringing  the 
bell,  (^>ened  the  throttle  and  started  the  en- 
gine forward  suddenly,  catching  plaintiff 
between  it  and  the  wall  or  "benches"  pro- 
jecting therefrom,  and  rolling  him  along  be- 
tween them  until  the  engine  emerged  from 
the  archway,  when  he  fell  to  the  ground,  aft- 
er having  been  carried  30  feet  or  more.  He 
reported  the  accident  to  the  foreman,  but 
remained  In  the  yards  two  or  three  hours, 
wh«i  he  felt  so  bad  he  had  to  go  home,  and 
the  next  day  he  entered  defendant's  hospital, 
where  be  remained  under  treatment  for  more 
than  a  month.  The  physician  in  charge  of 
the  institution  said  that  when  plaintiff  en- 
tered he  was  suffering  from  a  severe  contu- 
sion of  the  right  thorax,  was  unable  to  move 
his  right  shoulder,  was  treated  for  these  In- 
juries while  In  the  hospital,  and  was  dis- 
charged "In  fairly  good  shape."  PlaintHTs 
testimony  was  that  he  received  other  Injuries, 
to  wit,  to  the  back  and  in  the  groin,  besides 
bruises  about  various  portions  of  his  body 
which  made  him  sore  and  stiff  and  had  con- 
tinued to  the  date  of  the  trial.  He  testified 
his  arm  and  shoulder  still  hurt  him,  that 
he  still  had  pains  through  the  right  chest  to 
the  top  of  the  shoulder  and  collar  bone,  had 
suffered  from  pains  In  his  back  and  through 
the  groin  while  he  was  in  the  hospital,  and 
the  third  day  be  was  there  had  coughed  up 
blood,  since  the  accident  never  had  been  able 
to  sleep  on  his  right  side,  could  do  no  heavy 
work,  his  earning  capacity  had  been  dimin- 
ished, and  he  had  lost  time  from  work.  For 
defendant  the  testimony  was  that  while  the 
engine  was  moving  plaintiff  ran  around  the 
front  of  It  and  even  with  the  cab,  caught  his 
overcoat  on  the  air  drum  which  projected  two 
or  three  Inches  beyond  the  cab,  and  then 
passed  to  the  rear  and  out  of  the  archway. 
The  petition  alleged  it  was  the  usage  in  the 
yard  to  give  warning  by  bell  or  whistle  be- 
fore starting  an  engine,  but  Plowman  was  an 
Incompetent,  negligent,  and  careless  man,  in 
the  habit  of  violating  the  rules  and  regula- 
tions of  the  company,  and  had  not  been  ex- 
ercising ordinary  care  In  the  operation  of 
engines,  as  defendant  knew,  or  might  have 
known.  No  proof  of  this  averment  was  Intro- 
duced, and  the  court  Instructed  the  Jury  it 
was  unsustalned  by  the  evidence,  which  show- 
ed Plowman  was  competent  to  handle  an 
engine.  The  petition  alleged  further  that,  as 
plaintiff  was  in  the  act  of  entering  the  en- 
gine in  the  discbarge  of  his  duty,  the  engi- 
neer, without  whistling  or  ringing  the  bell, 
suddenly  started  the  engine  backward  at  a 
rapid  speed,  thereby  preventing  plaintiff  from 
getting  aboard,  striking  him,  and  throwing 
bim  against  the  wall  and  rolling  him  between 
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the  engine  and  wall  for  80  feet,  meanwhile 
striking,  crnahlng,  and  squeezing  him  with 
different  parts  of  the  engine.  PlalntlfTs  In- 
juries, snfFerlng,  and  losses  are  next  averred, 
and  then  that  they  were-  "distinctly  caused 
and  produced  by  the  negligence  of  the  de- 
fendant aforesaid." 

A  peremptory  instruction  for  a  verdict  in 
defendant's  favor  was  refused,  and  the  cause 
was  submitted  to  the  jury  und^r  instructions, 
as  to  some  of  which  errors  are  assigned.  The 
instructions,  given  and  refused,  besides  the 
request  for  an  order  for  a  verdict,  were,  in 
substance,  as  follows;  At  the  request  of 
plaintiff,  the  court  gave  instruction  No.  1, 
which  was  to  the  effect  that  If  the  jury  be- 
lieved at  the  time  in  question  it  was  the 
plaintiff's  duty  to  go  on  the  engine  in  the 
yards  and  remove  the  oil  cans  therefrom  and 
fill  and  replace  thpm,  and  if  the  jury  believ- 
ed it  was  the  "rule,  practice,  and  custom  of 
the  defendant  not  to  start  or  move  any  engine 
In  said  yards  without  giving  a  signal  by 
the  ringing  of  the  bell  or  the  blowing  of  the 
whistle,"  and  if  the  jury  further  believed 
the  plaintiff  In  the  discharge  of  his  duties  at- 
tempted to  mount  this  engine  for  the  purpose 
of  removing  the  oil  cans  therefrom,  and  while 
he  was  In  the  act  of  doing  so  the  person  In 
charge  of  It  suddenly,  negligently,  and  care- 
lessly started  it  backward  without  giving  any 
signal,  without  ringing  the  bell  or  sounding 
the  whistle,  and  as  the  result  thereof  plain- 
tiff was  thrown  against  the  brick  wall  and 
injured,  they  would  find  for  the  plaintiff. 
Plaintiff's  second  instruction  was  on  the 
measure  of  damages,  and  told  the  jury.  If  they 
found  for  the  plaintiff,  they  would  take  in- 
to consideration  his  health  and  condition  be- 
fore the  Injury  complained  of,  as  compared 
with  his  condition  in  consequence  of  the  in- 
jury, the  nature,  extent,  and  character  of  the 
injury,  If  any,  bis  bodily  pain  and  mental 
ang^uish,  bis  loss  of  time,  together  with  all 
of  the  facts  and  circumstances  of  the  case, 
and  would  assess  his  damages  at  such  a  sum 
as  would  be  a  fair  and  just  compensation. 
On  behalf  of  defendant  the  court  gave  four 
Instructions.  The  first  told  the  jury  the 
plaintiff,  to  recover,  must  establish:  First, 
that  the  engine  stopped  in  the  archway :  sec- 
ond, while  it  was  stopped,  plaintiff  attempted 
to  get  upon  it;  and,  third,  as  plaintiff  at- 
tempted to  get  upon  it,  the  person  in  charge 
started  it,  without  giving  any  signal,  and  so 
violently  it  threw  plaintiff  against  the  wall 
and  injured  him,  or  that  he  was  struck  by 
the  engine  and  Injured.  The  second  instruc- 
tion was  to  the  effect  that  If  the  plaintiff 
oould,  by  the  exercise  of  ordinary  care,  have 
discovered  that  the  esnglne  was  about  to 
start,  or  was  starting,  and  could  have  releas- 
ed his  hold  and  thereby  prevented  the  injury, 
the  jury  should  find  for  defendant  This  in- 
struction also  advised  the  jury  as  to  the 
meaning  of  ordinary  care.  The  third  In- 
stlructed  the  jury  plaintiff  must  establish  that 
the  said  Paul  Plowman  In  charge  of  the  en- 


gine was  negligent,  and  such  negligence  was 
the  proximate  cause  of  the  injury,  and  there 
was  no  evidence  Paul  Plowman  was  Incompe- 
tent and  an  Improper  man  to  handle  an  en- 
gine. Defendant's  fourth  instruction  was  to 
the  effect  that  If  the  jury  believed  plaintiff 
attempted  to  pass  between  the  engine  and  the 
wall,  and  was  Injured  thereby,  be  could  not 
recover.  The  court  refused  three  Instructions 
offered  by  defendant.  The  first  was  to  the  ef- 
fect that  when  a  party  calls  a  witness  he 
vouches  for  the  credibility  of  such  witness 
and  the  truth  of  his  statements ;  the  second, 
that  If  the  jury  believed  the  hostler  In  charge 
of  the  engine  in  question  was  a  competent 
workman  for  the  work  for  which  he  was  en- 
gaged at  the  time  of  his  employment,  and 
was  a  competent  workman  at  the  time  of  the 
accident,  plaintiff  could  not  recover;  the 
third  told  the  jury,  unless  they  found  the 
principal  or  vice  principal  of  the  defendant  \ 
charged  with  the  duty  of  hiring  the  hostler 
in  charge  of  the  engine  in  question  at  the 
time  of  the  accident  failed  to  exercise  ordl-  j 
nary  care  In  selecting  said  hostler,  although  j 
they  might  find  said  hostler  was  incompetent, 
they  would  return  a  verdict  for  defendant, 
and  the  burden  was  on  the  plaintiff  to  prove 
ordinary  care  was  not  used  in  the  selection 
of  the  hostler. 

The  jury  returned  a  verdict  for  plaintiff  in 
the  sura  of  $1,000,  and  In  due  time  defendant 
filed  a  motion  for  new  trial  and  a  motion 
in  arrest  of  judgment,  which  motions  were 
overruled,  and  defendant  appealed. 

J.  L.  Minnis  and  Robertson  &  Robertson, 
for  appellant  P.  H.  Cullen  and  Rolla  Mc- 
Intlre,  for  respondent 

GOODE,  X  (after  stating  the  facts  as 
above).  1.  Defendant's  counsel  objected  to 
the  reception  of  testimony,  saying  the  peti- 
tion stated  no  cause  of  action,  and  this  was 
the  (Hily  attack  on  that  pleading  prior  to 
verdict  except  by  two  irrelevant  motions. 
It  is  argued  the  petition  counts  only  on  com- 
mon-law negligence  In  the  retention  of  an  In- 
competent servant;  but  If  it  does.  It  states  a 
cause  of  action,  and  the  objection  was  rightly 
overruled. 

2.  As  the  avwment  of  retention  ot  a  care- 
less engineer  was  not  made  good  by  proof, 
a  nonsuit  was  claimed  on  the  theory  that 
the  aid  of  the  statutes  was  not  invoked,  and 
there  was  a  failure  to  prove  the  petitioii 
In  its  entire  scope  and  meaning.  Perhaps 
the  pleader  thought  plaintiff  was  not  en- 
gaged in  operating  work  in  the  meaning  of 
section  2873,  Rev.  St  1899  (Ann.  St  1906,  p. 
1055),  which  takes  away  the  fellow-servant 
defense  when  a  railroad  employ^  is  Injured 
while  thus  engaged  by  the  negligence  of  an- 
other employe,  and  thought,  too,  plaintiff  and 
the  engineer  would  be  fellow  servants  with- 
in the  definitions  contained  in  sections  2874 
and  2875  of  the  statutes,  and,  so  thinking,  in- 
serted an  averaient  In  the  petition  whidi 
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would  state  a  case  at  common  law.  In  an 
action  on  the  statutes,  such  an  averment  Is 
not  lndlBi)ensable,  but  If  made  does  not  pre- 
vent the  petition  from  stating  a  case,  and. 
If  other  essential  (acts  are  alleged  and  prov- 
ed. It  Is  no  matter  that  the  charge  of  hiring 
or  keeping  careless  hands  remains  unproved. 
The  question  then  Is  whether  this  petition 
states  a  good  case  without  the  unproved  al- 
legation; one  good  In  view  of  the  statute 
which  excludes  the  defense  that  plaintiff's 
Injury  was  due  to  the  carelessness  of  a  fel- 
low servant  We  have  no  doubt  It  does.  It 
should  be  remarked  just  here  that  the  ques- 
tion has  not  been  raised  whether  plaintllTs 
status  as  an  employe  was  such  as  to  entitle 
him  to  maintain  an  action  under  the  statute; 
the  contention  being  he  has  pleaded  no  ac- 
tion of  that  kind.  Allegations  of  a  usage  to 
give  signals  before  starting  an  engine,  as  a 
warning  to  employes  who  might  be  endanger- 
ed by  Its  movement,  and  that  the  engine 
which  hurt  plaintiff  was  started  without  giv- 
ing a  signal,  in  violation  of  the  usage,  and 
while  plaintiff  was  in  the  act  of  boarding 
It,  sufficed  to  state  a  case. 

3.  The  Instructions  given  and  refused  have 
been  digested  In  the  statement,  and  it  Is  ap- 
parent from  them  the  case  was  fairly  sub- 
mitted. If  the  evidence  for  plaintiff  was  true, 
his  hurts  were  due  to  gross  neglect  on  the 
part  of  the  engineer,  and  plaintiff  was  not 
at  all  In  fault,  for  at  the  time  he  was  attend- 
ing to  his  work  In  the  usual  way,  and  had  the 
right  to  expect  the  locomotive  to  stand  still 
until  he  was  warned  by  bell  or  whistle  It 
was  about  to  move.  The  second  and  third 
of  the  refused  Instructions  proceeded  on  the 
notion  that  the  petition  counted  exclusively 
on  negligence  in  retaining  the  engineer  when 
he  was  known,  or  might  have  been  known,  to 
be  Incompetent;  bnt,  as  we  have  seen,  that 
was  only  one  of  the  alleged  acts  of  negligence 
and  on  which  no  recovery  was  permitted,  and 
plaintiff  was  entitled  to  have  the  jury  pass 
on  the  other  allegation. 

A  party  calling  a  witness  may  YonCh  for  his 
credibility  and  be  precluded  from  impeaching 
It;  but  he  does  not  absolutely  vouch  for  the 
truth  of  his  testimony,  and  no  party  Is  con- 
cluded by  the  statements  of  any  one  witness 
in  a  case,  but  Is  entitled  to  have  the  jury 
weigh  it  in  connection  with  all  the  evidence 
adduced.  Helling  v.  Order  of  Honor,  29  Mo. 
App>  309;  King  t.  Insurance  Co.,  101  Mo.  App. 
163,  70  S.  W.  55.  Hence  the  first  of  the  three 
refused  instructions  was  unsound.  It  related 
to  the  testimony  of  the  surgeon  of  defendant's 
hospital,  who  was  put  on  the  stand  by  plain- 
tiff, and  we  overrule  the  assignment  of  error 
in  refusing  the  request;  also,  overrule  the 
exception  to  the  remark  of  plaintiffs  counsel 
in  his  address  to  the  jury,  wherein  he  said 
he  would  not  reflect  on  the  testimony  of 
the  physician,  but  would  ask  whether  he  was 
a  willing  and  talkative  witness  and  favorable 


to  the  plaintiff.  That  was  a  fair  comment 
on  the  evidence. 

An  objection  to  the  first  instruction  granted 
for  plaintiff  and,  Indeed,  to  his  right  to  have 
the  case  submitted  to  the  jury  at  ail,  is  that 
he  failed  to  prove  any  "rule,  practice,  and 
custom,"  as  alleged,  to  give  warning  of  the 
starting  of  engines  In  the  yards.  The  Idea 
Is  that  at  most  a  usage  or  custom  was  proved, 
but  no  written  and  promulgated  rule.  All  the 
evidence,  including  the  testimony  of  the  fore- 
man of  the  yards,  was  that  it  bad  been  cus- 
tomary to  whistle  or  ring  the  bell  before 
starting  a  locomotive  into  motion ;  but  it  was 
not  proved  the  company  had  adopted  a  form- 
al rule,  The  purpose  of  a  rule,  if  prescribed, 
would  have  been  to  regulate  the  manner  of 
moving  engines  for  the  safety  of  employes, 
and,  if  a  settled  custom  or  usage  had  been 
followed  with  the  sanction  of  the  company, 
this  was  in  effect  a  rule  which  plaintiff  was 
entitled  to  have  observed  for  his  protection, 
and  the  violation  of  it  was  as  much  a  tort 
as  If  it  had  been  printed-and  published.  Rut- 
ledge  V.  RaUroad,  123  Mo.  121,  134,  24  S.  W. 
1058,  27  S.  W.  327 ;  1  Labatt,  Master  &  Serv- 
ant, {  213a. 

4.  We  have  examined  some  points  made  re- 
garding the  Improper  admission  of  evidence, 
but  do  not  deem  them  well  taken. 

6.  Finally,  it  is  insisted  the  verdict  was 
excessive.  Study  of  the  testimony  regarding 
the  sufferings  of  plaintiff,  the  length  of  time 
he  was  disabled,  and  the  reduction  of  his 
earning  capacity  by  half,  has  convinced  us 
this  position  is  untenable. 

The  verdict  was  reasonable,  and  the  judg- 
ment wUl  be  affirmed.    All  concur. 


REYNOLDS  ▼.  UNITED  RYS.  CO. 
(St  Louis  Court  of  Anneals.     Missouri.     Oct 

1.  Tbiai.  (I  252*)— iNSTsnonoNS— Stjppobt  in 
Evidence. 

In  an  action  for  personal  Injuries  from  a 
collision  between  plaintlflE's  wagon  and  a  street 
car,  an  instmction  that  if  the  jury  find  for 
plamtiff  it  should  assess  his  damages  at  a  sum 
which  will  be  fair  compensation  for  expenses  in- 
curred in  employing  others  to  assist  him  in  his 
business,  and  for  medicines  and  medical  atten- 
tion,  etc.,  was  error;  there  l>eing  no  evidence 
of  expense  incurred  in  the  employment  of  others 
to  assist  him  in  his  business,  nor  of  the  amount 

Eaid  for  medicine  or  medical  supplies,  nor  of 
MS  of  busineSB. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  59&-fll2 ;   Dec.  Dig.  {  252.*] 

2.  Appeai  Awn  Ebbob   (8  1066*)— Habmxess 

EbBOB— iNSTBUCnONS. 

Where,  in  an  action  for  injuries  by  colli- 
sion with  a  street  car,  a  count  Based  upon  the 
vigilant  watch  ordinance  had  been  abandoned, 
the  giving  of  an  instruction  based  upon  the  ordi- 
nance was  prejudicial  error,  thoagb  the  ordi- 
nance is  merely  declaratory  of  the  common  law. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;   Dec.  Dig.  {  1066.*] 
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8.  Afpeai.  and  Ebbob  (|  627*)— Disuibsai^ 

Delat  in  Filino  Abstbact. 

Where  respondent  had  not  asked  that  an 
appeal  be  continued  or  reset,  bat  had  filed  brief 
and  argument,  and  argued  the  case  orally  when 
reacbed,  a  meritorious  appeal  will  not  be  dis- 
missed on  motion,  because  of  appellant's  failure 
to. file  the  abstract  with  the  clerk  of  this  court 
at  least  30  days  before  the  cause  was  set  for 
argument,  as  required  by  rule  15  (112  S.  W. 
vi) ;  the  penalty  under  rule  23  being  discre- 
tionary with  the  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2744-2749;  Dec.  Dig.  { 
627.*] 

Appeal  from  St  Louis  Circuit  Court; 
Daniel  G.  Taylor,  Judge. 

Action  by  Thomas  Jefferson  Reynolds 
against  tbe  United  Railways  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Tbe  petition  filed  contained  two  counts; 
tbe  first  count  founded  on  what  is  known  as 
the  "vigilant  watch"  ordinance  of  the  city 
of  St  Louis,  and  the  second  on  common-law 
negligence.  The  cause  of  action  Is  based  on 
a  collision  between  plaintiff's  wagon  and  an 
on-coming  car  of  defendant  At  the  time  of 
the  accident  plaintiff  was  driving  along  the 
tracks  of  defendant's  road,  and,  at  a  point 
where  an  excavation  In  the  street  alongside 
of  the  tracks  rendered  it  impracticable  to 
use  the  street  his  wagon  was  overtaken  and 
run  Into  by  a  car  operated  by  defendant 
company,  plaintiff  thrown  off  and  hurt,  and 
his  horses  so  Injured  that  one  of  them  died ; 
tbe  load  In  the  wagon  also  being  damaged. 
The  evidence  tended  to  show  that  the  value 
of  the  horse  which  died  as  the  result  of  the 
Injuries  was  $225;  the  damage  to  the  other 
horse,  $200;  the  wagon  which  was  demol- 
ished was  valued  at  $175,  a,nd  would  cost 
$22S  to  replace  It  with  a  new  one;  that 
plalntifTs  clothes  were  damaged  In  the  amount 
of  $10 ;  he  was  Idle  four  weeks  or  more  on 
account  of  his  Injuries,  which  consisted  of 
a  scalp  wound,  cuts  and  bruises  on  his  face, 
head,  and  shoulder ;  his  back  was  wrenched, 
his  hip  and  knee  Injured,  followed  by  gener- 
al physical  weakness,  pains,  and  trouble  in  his 
head  and  body.  At  the  close  of  the  evidence 
plaintiff  dismissed  as  to  the  first  count  and 
went  to  the  Jury  on  the  second. 

Among  the  Instructions  given  at  the  In- 
stance of  plaintiff  are  two,  numbered  2  and 
3,  and  as  follows:  "(2)  The  court  instructs 
the  Jury  that,  by  the  terms  of  the  ordinance 
read  in  evidence,  tbe  defendant's  motorman 
In  charge  of  the  car  that  collided  with  the 
vebicle  of  which  plaintiff  was  an  occupant 
(If  yon  find  that  the  said  car  did  so  collide 
with  said  vehicle)  was  bound  to  keep  a  vigi- 
lant watch  for  persons  on  foot  and  vehicles, 
either  upon  defendant's  track  or  moving  to- 
wards It,  and  on  the  first  appearance  of  dan- 
ger to  such  person  or  vehicle  tbe  person  or 
persons  In  charge  of  said  car  were  bound  to 
nse  ordinary  care  to  stop  said  car  In  the 


shortest  time  and  space  .possible  under  the 
circumstances,  by  reasonable  use  of  the  means 
at  his  command,  and  a  failure  to  keep  such 
vigilant  watch  and  to  so  stop  said  car  upon 
the  first  appearance  of  danger  (If  defendant's 
said  servant  did  so  fall)  was  negligence  upon 
the  part  of  tbe  defendant  and  If  yoa   find 
that  such  negligence  caused  said  Injury  to 
plaintiff's  person  and  damage  to  his  prop- 
erty, and  if  the  plaintiff  in  said  vehicle  was 
exercising  ordinary  care  at  the  time  of  and 
before  said  Injury  In  averting  injury   from 
collision  with  said  car,  then  plaintiff  Is  en- 
titled to  recover.    (3)  If  the  Jury  find  for  the 
plaintiff  It  should  assess  his  damages  at  such 
sum  as  It  believes  from  the  evidence  will  be 
a  fair  compensation  to  him:    First  for  any 
pain  of  body  or  mind  that  the  plaintiff  faas 
suffered,   caused   directly   by   his   injuries; 
second,  for  any  expenses  necessarily  Incur- 
red by  plaintiff  In  employing  others  to  as- 
sist him  In  his  business,  caused  directly  by 
his  Injuries;   third,  for  any  expenses  neces- 
sarily   Incurred    by   plaintiff   for   medicines 
and  medical  attention,  directly  caused  by  bis 
Injuries;    fourth,   for   any   loss  which   tbe 
plaintiff  sustained  to  his  wagon,   team,   or 
clothes,  caused  directly  by  defendant's  neg- 
ligence— ^all  of  which  damages  taken  together 
should  not  exceed  the  sum  of  $3,260." 

There  was  a  verdict  of  $1,800  In  favor  of 
plaintiff,  followed  by  a  Judgment  for  that 
amount  After  an  unsuccessfnl  motion  for 
a  new  trial  and  duly  saving  exceptions^  de- 
fendant appeals. 

Boyle  &  Priest  for  appellant  Fred.  A. 
Mayhall,  for  respondent 

REYNOLDS,  P.  J.  (after  stathig  the  facts 
as  above).  We  are  compelled  to  reverse  the 
Judgment  In  this  case.  The  Instruction  as 
to  the  measure  of  damages  Is  erroneona 
There  was  no  evidence  of  any  expense  incur- 
red or  paid  out  by  plaintiff  In  the  employ- 
ment of  others  to  assist  him  In  his  bushiess 
while  suffering  from  his  injuries.  There  Is 
no  evidence  of  amonnt  paid  for  medicines  or 
medical  attention.  There  Is  no  evidence  of 
damage  by  loss  of  business. 

The  second  Instruction,  in  so  far  as  found- 
ed on  the  "vigilant  watch"  ordinance,  should 
not  have  been  given.  The  count  sounding 
on  that  was  abandoned.  The  ordinance  la 
not  mentioned  In  the  count  aa  which- tbe 
case  went  to  the  Jury.  While  onr  conrti 
have  held  that  this  ordinance  Is  merely  de- 
claratory of  the  common  law,  this  ruling  baa 
always  been  made  In  cases  In  whidi  the  or- 
dinance was  pleaded.  In  this  second  in- 
struction the  ordinance  Is  distlnctiy  em- 
bodied. Sepetowskl  v.  Railroad  Co.,  102  Mo. 
App.  110,  76  9.  W.  693,  was  a  case  before  ■ 
Justice  of  the  peace,  where  no  pleadings  are 
required.  In  all  the  cases  from  Rapp  r. 
Transit  Co.,  190  Mo.  144,  88  S.  W.  865,  to 
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White  T.  Railroad  Co.,  202  Mo.  539,  101  S. 
W.  14,  tbe  ordinance  waa  pleaded  In  tlie 
count  on  which  the  case  -went  to  the  Jury. 
The  ordinance  given  In  evidence  In  this  case 
was  before  the  Jury.  They  were  inatnict- 
ed  under  It,  and  yet  the  count  sounding 
on  It  had  been  abandoned.  We  think  this 
was  error  to  the  prejudice  of  the  defendant 

Counsel  for  respondent  move  to  dismiss 
the  appeal  for  failure  to  file  the  abstract 
with  the  clerk  of  this  court  at  least  30  days 
before  the  cause  was  here  set  for  argument, 
and  he  Invokes  rule  12  of  our  court.  Rule 
12,  as  amended  July  20,  1909,  does  not  take 
effect  until  January  1,  1910.  See  135  Mo. 
App.  Til,  121  S.  W.  XX.  Rule  23  of  our  for- 
mer rules  Is  In  force  as  to  all  cases  on  the 
October,  November,  and  December,  1909, 
docket  This  case  was  on  the  October,  1909, 
docket  Under  rule  23  of  the  rules  governing 
this  case  (see  134  Mo.  App.  x,  112  S.  W.  vlU), 
failure  to  comply  with  rule  15  Is  penalized 
at  discretion  of  the  court,  by  dismissal  or 
continuance  and  resetting  of  the  cause.  We 
decline  to  dismiss  the  appeal,  as  we  consider 
It  meritorious,  and  we  hardly  suppose  counsel 
for  respondent  desires  that  It  be  continued 
or  reset  At  least  he  has  not  asked  that  and 
has  not  only  filed  full  brief  and  elaborate 
and  careful  argument  but  argued  tbe  case 
orally  when  it  was  reached  on  the  docket 

Tbe  motion  to  dismiss  the  appeal  Is  over- 
ruled, and  the  Judgment  of  the  circuit  court 
is  reversed,  and  the  cause  remanded.  All 
concur. 


SLBZAK  V.  ST.  LOUIS  TRANSIT  CO. 

<St   Louis  Court  of  Appeals.     Missouri.     Oct. 

19,  1900.) 

1.  STREirr    RAII.B0AOS     (8     114*)— IWJUBIKS    TO 

Pilbsons  on  Track— Sofficienct  of  Evi- 
dence. 

Evidence  in  an  action  for  Injury  to  a  driv- 
er of  a  steam  roller  in  being  thrown  therefrom 
by  a  street  car  colliding  with  it  held  to  support 
a  finding  that  the  motorman  could  by  ordinary 
care  have  avoided  the  collision  after  the  danger 
became  apparent. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  §  114.*] 

2.  Appeai.  and  E>brob  (|  971*)— Discbetion 
OF  LowEE  CouBT  —  Opinion  Evidence  — 
Qualification  of  Witness. 

Witness  testified  that  he  had  timed  a  street 
car  bat  once,  but  that  he  was  familiar  with  the 
mnning  of  cars,  bad  frequently  observed  them, 
and  that  his  estimate  of  the  speed  of  the  car  in 
question  was  based  on  his  observations.  Beld. 
that  to  allow  him  to  give  his  estimate  was  not 
snch  an  abuse  of  the  court's  discretion  as  war- 
ranted interference  by  the  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3852 ;    Dec.  Dig.  §  971.*] 

3.  Damages  (8  132*)— Excessive  —  Pebsonal 
injubies. 

Plaintiff,  while  driving  a  steam  roller,  was 
thrown  therefrom  t^  a  street  car  colliding  with 
it  He  testified  that  prior  to  his  injury  he  was 
in  good  health ;  that  he  had  operated  a  steam 
Toller  about  eight  months  in  a  season ;    that  he 


received  from  $3.50  to  $4  a  day ;  that  since  hli 
injury  he  was  disabled  in  his  limbs;  that  be 
had  tried  to  work,  but  owing  to  his  dlRabill- 
ties,  had  been  unable  to  do  anything  except 
light  work  and  for  short  periods;  that  he  had 
lost  wages  for  nearly  two  years;  that  be  con- 
tinued to  suffer  pain.  A  physician  who  treated 
him  testified  that  he  would  never  fully  recover, 
and  another  physician  that  his  injuries  were 
permanent.  He  incurred  a  doctor's  bill  of  $50 
to  175,  and  a  bill  of  $100  for  medicine.  Held, 
that  a  verdict  of  $2,000  was  not  excessive. 

[E2d.  Note.— For  other  cases,  see  Damages, 
Cent  DHf.  H  37^-385;  Dec.  Dig.  i  132.*] 

4.  Stbeet  Railboads  (8  118*)- Injcbies  to 
Pebsons  on  Tsack— Instbuctions. 

In  an  action  for  injury  to  a  steam  roller 
driver  thrown  therefrom  by  collision  with  a 
street  car,  tbe  court  charged  that  if  the  motor- 
man  failed  to  keep  a  vigilant  watch  for  vehicles 
on  the  track,  or  to  exercise  ordinary  care  to 
control  or  stop  the  car  and  avoid  the  collision, 
and  plaintiff  was  exercising  ordinary  care,  then 
he  was  entitled  to  recover.  In  another  instruc- 
tion ordinary  care  was  defined  to  mean  such 
care  as  a  person  of  ordinary  prudence  would  ex- 
ercise under  similar  circumstances.  Held,  that 
there  was  no  error  in  the  use  of  the  words  "vigi- 
lant watch,"  taking  the  instruction  in  its  entire- 
ty, and  particularly  when  considered  in  connec- 
tion with  the  instruction  defining  ordinary  care. 
[Ed.  Note.— For  other  cases,  see  Sfreet  Rail- 
roads, Cent  Dig.  88  258-269;   Dec.  Dig.  |  11&»] 

5).  Stbeet  Railboads   (8   118*)— Injubies  to 
Pebsons  on  Thack— Instbuctions. 

A  requested  charge  that  there  was  no  evi- 
dence that  the  motorman  was  running  the  car, 
which  collided  with  plaintiffs  steam  roller,  at 
a  high  and  reckless  speed,  and  that  that  charge 
of  negligence  was  withdrawn  from  the  jury  a 
consideration,  was  defective,  and  would  have 
been  confusing,  io  that  it  failed  to  define  what 
would  have  been  a  high  and  redcless  speed  un- 
der the  circumstances.  ' 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  88  2.58-269;  Dec.  Dig.  8  118.* j 

6.  Tbiai.    (8    140*)— Questions    of    Law    ok 
Fact— Cbedibilitt  of  Witnesses. 

It  is  for  the  juiy  to  determine  what  weight 

to  attach  to  the  testimony  of  witnesses. 
[Bid.  Note.— For  other  cases,  see  Trial,  Cent. 

Dig.  88  334,  335 ;   Dec.  Dig.  8  140.*] 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel G.  Taylor,  Judge. 

Action  by  Frank  Slezak  against  the  St 
Louis  Transit  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Action  for  personal  injuries  resulting  from 
a  collision  between  a  street  car,  operated  by 
the  defendant  St  Louis  Transit  Company, 
and  a  steam  roller,  driven  by  plaintiff,  as 
engineer.  The  petition  charges  common-law 
and  ordinance  negligence,  and  avers  that  on 
July  6,  1904,  while  plaintiff,  then  In  the  em- 
ploy of  tbe  city  of  St  Louis  and  operating 
a  steam  roller  on  Twenty-Second  and  Mor- 
gan streets,  was  crossing  defendant's  track  to 
the  south,  "defendant's  servants  In  charge  Of 
their  east-bound  car  on  Morgan  street  care- 
lessly and  without  using  any  care  to  control 
or  stop  said  car  and  prevent  it  colliding  with 
said  steam  roller,  and  whilst  running  said 
car  at  a  high  and  reckless  speed,  and  In  dis- 
regard of  warnings  to  stop  said  car,  caused 
and  suffered  said  car  to  collide  with  said 
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Bteam  roller,  whereby  plaintiff  was  thrown 
from  said  roller  and  caused  to  fall  and  sus- 
tain permanent  Injury  upon  his  right  shonlder 
and  the  muscles  and  tendons  thereof,  and 
also  upon  his  right  leg  and  the  muscles  and 
tendons  thereof,  and  also  to  Injure  hla  hear- 
ing, and  to  bruise  and  lacerate  his  head  and 
face."  The  petition  also  pleads  what  Is 
known  as  the  "vigilant  watch"  ordinance,  re- 
quiring that  the  motormen  on  street  cars 
should  keep  a  vigilant  watch  for  vehicles  on 
the  track  or  moving  towards  It,  and  that,  up- 
on the  first  appearance  of  danger  to  such 
vehicle,  the  car  should  be  stopped  within  the 
shortest  time  and  space  practicable  under 
the  circumstances.  It  Is  then  charged  that 
defendant's  servants  at  the  time  of  the  colli- 
sion failed  to  keep  such  vigilant  watch  and 
failed  to  so  stop  said  car, 'which  violation  of 
the  ordinance,  it  is  charged,  directly  con- 
tributed to  cause  plaintiCTs  Injury.  The  pe- 
tition further  avers  that  by  his  injuries  so 
sustained  plaintiff  has  suffered  and  will  suf- 
fer great  pain  of  body  and  mind,  has  been 
disabled  from  labor,  has  lost  and  will  lose 
the  earnings  of  his  labor,  has  incurred  and 
will  incur  large  expenses  for  medical  and 
surgical  attention  and  nursing,  all  to  his  dam- 
age in  the  sum  of  $4,499,  for  which  sum  he 
prays  Judgment.  The  answer  is  a  general  de- 
nial, accompanied  by  the  averment  that  the 
plaintiff's  Injuries,  if  any  sustained,  were 
caused  by  his  own  carelessness  and  negli- 
gence in  attempting  to  drive  a  steam  roller 
across  the  track  immediately  in  front  of  a 
moving  car.  The  reply  was  a  general  denial. 
The  suit  was  originally  against  the  St  Louis 
Transit  Company  &  United  Railways  Com- 
pany, but  on  motion  of  plaintiff  an  order  was 
entered  dismissing  the  suit  against  the  Unit- 
ed Railways  Company. 

On  a  trial  before  the  court  and  Jury  evi- 
dence was  Introduced  tending  to  show  the 
following  facts :  The  plaintiff  and  other  em- 
ployes of  the  city  had  been  engaged  with  the 
steam  roller  In  question  on  the  day  mention- 
ed, rolling  macadam  in  the  block  north  of 
Morgan  street,  between  Morgan  street  and 
Franklin  avenue.  Having  completed  the 
work  In  that  block,  the  roller,  with  its  at- 
tending workmen,  was  proceeding  south  on 
Twenty-Second  street  to  roll  the  macadam 
in  the  block  t>etween  Morgan  street  and  Lu- 
cas avenue.  It  was  a  bright,  clear,  day,  and 
the  time  between  2  to  2:80  p.  m.  Morgan 
street  at  that  time  was  occupied  by  the  de- 
fendant with  a  single  track,  located  about 
the  center  of  the  street,  on  which  track  de- 
fendant operated  its  street  cars  for  the  car- 
riage of  passengers  east-bound  on  said  street 
It  was  downgrade,  defendant's  tracks  ap- 
proaching Twenty-Second  street  from  the 
west  as  far  as  two  or  three  blocks  west  from 
Twenty-Second  street  When  the  steam  rol- 
ler In  charge  of  plaintiff,  on  its  way  south, 
reached  Morgan  street,  the  watcliman  or  flag- 
man for  the  city  who  attended  the  roller,  and 
whose  duty  It  was  to  watch  at  street  cross- 


ing and  see  whether  the  way  was  clear  for 
the  passage  of  the  roller  over  the  crosBing, 
signaled  plaintiff  to  stop  the  roller  to  allow 
one  of  defendant's  cars  going  east  to  pass. 
Plaintiff  did  stop  the  roller  in  obedience  to 
the  signal,  and  allowed  the  car  to  pass  east 
There  is  much  discrepancy  in  the  evidence 
as  to  the  distance  from  the  track  the  stop 
was  made.  Witnesses  for  the  plaintiff  locat- 
ed the  stop  at  about  10  to  16  feet  from  the 
track,  while  the  evidence  for  the  defendant 
located  the  stop  at  from  four  to  six  feet  from 
the  track.  After  this  car  going  east  had 
passed  the  roller,  the  watchman,  one  Brady, 
went  forward,  and  signaled  plaintiff  to  move 
on  south  across  the  car  track.  Brady  testi- 
fied that,  before  doing  so,  he  looked  west 
and  that  there  was  no  car  approaching  from 
the  west  In  sight;  that,  when  he  looked 
again,  which  was  as  the  wheels  of  the  roller 
were  going  on  the  track,  he  saw  a  car  com- 
ing east,  and  that  it  was  then  in  the  middle 
of  the  block  between  Twenty-Second  and 
Twenty-Third  streets,  about  200  feet  away; 
that  he  immediately  waived  a  signal  for  the 
car  to  stop;  that  the  car  did  not  stop,  bnt 
ran  down  at  a  high  speed,  and  struck  the 
wheel  of  the  roller  and  luiocked  it  off  the 
track,  with  the  rear  end  of  the  roller  atmat 
18  feet  from  the  point  of  collision. 

The  roller  weighed  about  17  tons.  It  was 
constructed  with  two  wheels  in  the  rear 
about  S  feet  high  and  with  a  small  guide- 
wheel  In  front  The  machine  was  of  iron, 
and  about  16  feet  long  with  rollers  In  front 
It  was  reversible,  and  could  be  moved  with 
either  end  in  front  On  the  day  of  the  acd- 
dent  the  roller  was  moving  south  along  Twen- 
ty-Second street  to  Morgan  street  with  the 
rear  of  the  machine  south  and  in  front  Aft- 
er the  signal  was  given  to  go  ahead  with  the 
roller— that  Is,  after  the  first  car  passed — 
the  machine  moved  to  and  on  to  the  track, 
with  the  end  of  the  machine  to  which  were 
fixed  large  wheels  In  front  The  machine 
while  moving  to  and  on  to  the  track  moved 
very  slowly,  "about  half  the  speed  of  a  slow 
walk  of  a  man."  There  was  evidence  for 
plaintiff  tending  to  show  that  the  rear  wheels 
going  south  got  on  the  track  and  about  to 
the  south  rail.  The  plaintiff  and  his  wit- 
nesses testify  that,  when  the  wheels  of  the 
roller  were  on  the  track  and  the  street  car 
then  In  the  middle  of  the  block,  say  150  or 
200  feet  away,  Brady,  the  watchman,  waved 
his  flag  to  stop  the  car,  and  the  plaintiff  and 
a  workman  on  the  roller  both  waved  their 
bats  and  hands  at  the  motorman  to  stt^ 
He  did  not  stop,  but  ran  the  car  down  and 
collided  with  the  roller  knocking  the  roller 
to  one  side  as  before  mentioned.  As  a  result 
of  the  collision,  the  plaintiff  was  thrown 
from  his  place  on  the  rolI»  to  near  the 
southeast'  comer  of  the  street,  and  sustain- 
ed  the  injuries  complained  of. 

There  was  evidence  that  the  car  was  run- 
ning at  a  speed  of  25  miles  an  hour.  The 
motorman,  however,  called  aa  a  witness  hy 


Digitized  by 


Google 


Uo) 


BLBZAE  ▼.  ST.  LOUIS  TRANSIT  OO. 


1097 


plaintiff,  testlfled  that  the  car  was  ronnlng  8 
to  10  miles  an  hour.  He  also  testified  that 
he  could  stop  the  car  in  50  or  60  feet  under 
the  circumstances,  and  that  the  car  was 
equipped  with  air  brakes,  which  were  In 
eood  order.  He  further  testified  that  he  did 
not  try  to  stop  the  car  until  It  was  within  40 
feet  of  the  roller,  testifying  that  it  was  not 
until  then  that  he  realized  there  was  danger 
Of  the  collision;  that  he  began  to  give  an 
alarm  by  loud  ringing  of  the  gong  when  the 
car  was  midway  of  the  block,  or  about  150  to 
200  feet  away  from  the  roller.  There  was  a 
conflict  of  evidence  over  the  question  of  the 
extent  of  the  injuries  and  damages  sustained. 

The  evidence  for  the  plaintiff,  given  by 
himself  was:  That  prior  to  the  injury  he 
was  a  sound  man  In  good  health  and 
strength.  That  be  was  a  stationary  engi- 
neer. Had  been  employed  as  such  by  the 
city  of  St  Louis  to  operate  a  steam  roller 
for  two  seasons,  running  about  eight  months 
each;  the  one  when  injured  being  his  third 
season.  That  his  wages  were  from  $3.50  to 
$4  per  day.  That  since  his  injury  he  is  dis- 
abled In  his  limbs.  That  he  bad  tried  to 
work,  but,  owing  to  his  disabilities,  has  been 
nnable  to  work  except  light  work  and  for 
short  periods.  That  since  his  Injury,  July 
6,  1904,  to  the  date  of  the  trial,  April  27, 
1908,  be  had  been  able  to  work,  all  told,  as 
much  as  one  year.  That  as  a  result  of  his 
Injuries  to  his  leg  he  had  to  have  four  opera- 
tions, cutting  out  the  putrid  matter  that  had 
formed  in  the  wound.  That  his  shoulder 
was  so  Injured  he  could  not  lift  any  weight, 
and  he  cannot  stand  on  his  leg  any  length  uf 
time  because  it  hurts  him  all  the  time.  He 
continues  to  suffer  pain.  The  hearing  of  one 
ear  Is  impaired  and  almost  lost.  A  physician 
who  treated  him  for  six  weeks  testified  t^at 
plaintiff  will  never  fully  recover  from  his 
Injuries,  and  that  they  are  permanent.  An- 
other physician  testified  that  the  injuries 
are  permanent  FlaintifT  had  Incurred  a 
doctor's  bill  of  $50  to  $76,  and  had  paid  out 
for  medicines  $100. 

The  court  at  the  Instance  of  plaintiff  gave 
three  instructions  as  follows: 

"(1)  If  the  Jury  find  from  the  evidence  In 
this  case  that  on  the  Bth  day  of  July,  1004, 
the  defendant  was  using  and  operating  the 
railway  and  car  mentioned  In  the  evidence 
for  the  purpose  of  transporting  persona  for 
hire  from  one  point  to  another  In  the  city 
of  St.  Louis  as  a  street  railway  company ; 
and  if  the  Jury  find  from  the  evidence  that 
Twenty-Second  street  and  Morgan  street  at 
the  places  mentioned  in  the  evidence  were 
open  public  streets  within  the  city  of  St 
Louis  at  said  time ;  and  If  the  Jury  find  from 
the  evidence  that  on  said  day  the  plaintiff 
was  in  the  service  of  the  city  of  St  IJouls 
as  engineer  of  the  steam  roller  mentioned 
In  the  evidence,  and  if  the  Jury  find  from  the 
evidence  that  the  plaintiff  on  said  day  was 
operating  said  steam  roller  going  across 
Morgan  street  on  Twenty-Second  street  at 


the  crossing  of  said  streets,  and  whilst  doing 
so  defendant's  east-bound  car,  mentioned 
In  the  evidence,  collided  with  said  steam  roll- 
er and  Injured  the  plaintiff  on  his  shoulder, 
leg,  head,  and  face  as  mentioned  in  the  evi- 
dence ;  and  if  the  Jury  find  from  the  evidence 
that  defendant's  motorman  In  charge  of  said 
car  failed  to  keep  a  vigilant  watch  for  ve- 
hicles on  said  track,  or  failed  to  exercise 
ordinary  care  to  control  or  stop  said  car  and 
avoid  causing  said  car  to  collide  with  said 
steam  roller,  and  that  thereby  said  car  was 
caused-  to  collide  with  said  steam  roller  and 
injure  the  plaintiff  as  mentioned  in  the  evi- 
dence ;  and  if  the  Jury  find  from  the  evidence 
that  the  plaintiff  was  exercising  ordinary 
care  to  look  and  listen  for  said  car  and  avoid 
injury  therefrom — then  plaintiff  Is  entitled 
to  recover,  and  the  verdict  should  be  for  the 
plaintiff. 

"(2)  If  the  Jury  find  for  the  plalnOff  they 
should  assess  his  damages  at  such  a  sum  as 
they  believe  from  the  evidence  will  be  a  fair 
compensation  to  him:  First  For  any  pain 
of  body  or  mind  which  the  Jury  believe  from 
the  evidence  he  has  suffered  or  will  hereafter 
suffer  by  reason  of  said  Injuries  and  direct- 
ly caused  thereby.  Second.  For  any  loss  of 
the  earnings  of  his  labor  which  the  Jury  be- 
lieve from  the  evidence  he  has  sustained,  or 
will  hereafter  sustain,  by  reason  of  said  in- 
juries and  directly  caused  thereby.  Third. 
For  any  expenses  necessarily  Incurred  for 
medicines,  medical,  or  surgical  attention  to 
the  reasonable  value  thereof,  which  the  Jury 
believe  from  the  evidence  the  plaintiff  has 
Incurred  by  reason  of  said  injuries,  and  di- 
rectly caused  thereby. 

"(3)  Tbe  court  instructs  the  Jury  that  by 
the  words  'ordinary  care'  as  used  in  the  In- 
structions Is  meant  such  care  as  a  person 
of  ordinary  prudence  would  exercise  under 
the  same  or  similar  circumstances." 

At  the  instance  of  the  defendant  the  court 
gave  five  instructions  as  follows: 

"(1)  Even  though  the  Jury  believe  from  the 
evidence  In  this  case  that  the  motorman  in 
charge  of  the  car  failed  to  keep  a  vigilant 
watch,  and  failed  to  stop  the  car  in  the 
shortest  time  and  space  possible  after  the 
roller  was  started  towards  the  track  into 
danger,  and  that  said  car  was  being  run  at 
a  negligent  rate  of  speed,  yet,  if  you  further 
believe  from  the  evidence  that  tbe  plaintiff 
ran  the  roller  into  danger  of  collision  with 
said  car  when  said  car  was  so  dangerously 
near  as  to  render  a  collision  unavoidable  by 
the  motorman  while  in  the  exercise  of  ordi- 
nary care  in  watching  for  the  roller  and  in 
running  and  stopping  said  car,  the  plaintiff 
Is  not  entitled  to  recover,  and  your  verdict 
will  be  for  the  defendant 

"(2)  The  court  Instructs  the  Jury  that  if 
you  believe  from  the  evidence  in  this  case 
that  the  collision  and  injuries  complained  of 
were  the  direct  result  of  the  mutual  and  con- 
curring negligence  of  the  plaintiff  and  the 
motorman  in  charge  of  the  car,  and  that  it 
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It  had  not  been  for  the  Joint  negligence  of 
plaintiff  and  the  motorman,  If  you  so  find, 
the  collision  and  Injuries  would  not  have  oc- 
curred, then  the  plaintiff  is  not  entitled  to 
recover,  and  your  verdict  will  be  for  the 
defendant. 

"(3)  The  court  instructs  the  Jury  that  the 
law  casts  the  burden  upon  the  plaintiff  to 
establish  his  case  by  a  preponderance  of  the 
evidence,  and  the  Jury  will  return  a  verdict 
for  defendant  if  the  evidence  is  clearly  bal- 
anced, or  if  it  preponderates  for  defendant 
While  the  preponderance  of  the  evidence 
does  not  consist  wholly  in  the  greater  num- 
ber of  witnesses  testifying  the  one  way  or 
the  other,  yet  the  number  of  credible  and 
disinterested  witnesses  testifying  on  the  one 
side  or  the  other  of  a  disputed  point  in  this 
case  is  a  proper  element  for  the  Jury  to  con- 
sider in  determining  where  lies  the  prepon- 
derance of  the  evidence. 

"(4)  The  court  instructs  the  Jury  that  you 
are  the  sole  Jndges  of  the  weight  and  credi- 
bility of  the  evidence  in  this  case.  It  is  for 
you  to  determine  on  which  side  of  the  case 
the  evidence  preponderates,  and  in  fixing  and 
determining  the  weight  and  credibility  to  be 
given  the  testimony  of  the  several  witnesses 
who  have  testified  before  you  and  all  the  evi- 
dence as  a  whole  you  should  look  to  the 
manner  and  demeanor  of  the  witnesses  while 
testifying,  to  their  willingness  or  unwilling- 
ness to  answer  upon  the  one  side  or  the 
other,  if  any,  to  their  Intelligence  or  the 
want  of  intelligence,  to  whether  or  not  any 
witness  is  Interested  in  the  case,  to  his  feel- 
ings of  prejudice  or  bias  towards  either 
party,  if  any,  to  his  knowledge  of  and  op- 
portunities for  knowing  the  facts  to  which 
be  testifies,  to  the  probability  or  improbabil- 
ity of  the  facts  to  which  he  testifies,  to 
whether  or  not  he  has  made  contradictory 
statements  either  in  court  or  out  of  court 
concerning-  the  material  facts  Involved  in 
this  case;  and,  after  considering  all  these 
things,  you  should  then  fix  and  determine 
the  weight  and  credibility  to  be  given  to  the 
evidence  of  each  and  every  witness  testify- 
ing In  the  case  and  the  evidence  as  a  whole. 
In  this  connection  you  are  further  Instructed 
that.  If  you  believe  that  any  witness  In  this 
cause  has  willfully  sworn  falsely  to  any 
material  fact  or  facts  In  Issue,  then  you  are 
at  liberty  to  disregard  all  or  any  portion  of 
the  testimony  of  such  witness. 

"(5)  The  court  Instructs  the  Jury  that  tf 
you  believe  from  the  evidence  in  this  case 
that  plaintiff  drove  tne  steam  roller  onto 
defendant's  track  in  such  close  proximity 
to  the  moving  car  as  to  render  it  Impossible 
for  the  motorman,  while  in  the  exercise  of 
ordinary  care,  to  stop  the  car  and  avoid  the 
collision  and  injury  to  plaintiff,  then  the 
plaintiff  is  not  entitled  to  recover,  and  your 
verdict  must  be  for  the  defendant" 

The  defendant  also  asked  for  an  instruc- 
tion for  nonsuit  at  the  close  of  plalntlfT^ 
case  and  again  at  the  close  of  the  case,  which 


the  court  refused  to  {^ve.  The  conrt  also 
refused  six  other  Instructions  asked  by  de- 
fendant which  are  not  necessary  to  be  set 
out  as  the  refusal  to  give  defendant's  in- 
strnction  No.  3  and  the  instructions  for  non- 
suit are  the  only  ones  on  which  assignment 
of  error  is  made  in  the  brief  filed.  Defend- 
ant's refused  instruction  No.  3  is  as  follows: 
"The  court  Instructs  the  Jury  that  there  Is 
no  evidence  in  this  case  that  the  defendants 
motorman  was  running  the  car  at  a  high  and 
reckless  speed,  and  that  charge  of  negligence 
in  the  petition  is  withdrawn  from  your  con- 
sideration." In  the  statement  and  brief  of 
the  appellant  error  Is  also  assigned  to  the 
giving  of  plaintiff's  instructions  Nos.  1  and  3. 
There  was  a  verdict  for  plaintiff  for  $2,000, 
and,  after  an  unsuccessful  motion  for  new 
trial,  the  case  ia  brought  here  by  appeal,  ex- 
ception having  been  duly  saved  to  the  action 
of  the  court  in  the  admission  and  exclusion 
of  testimony,  to  the  giving  and  refusing  of 
instructions,  and  in  overruling  the  motion 
for  a  new  trial. 

Boyle  &  Priest  for  appellant  A.  B.  & 
Howard  Taylor,  for  respondent 

RETNOLDS,  P.  3.  (after  stating  the  facts 
as  above).  We  have  read  the  evidence  as 
abstracted  by  defendant's  counsel  in  connec- 
tion with  the  assignments  of  error  relied  oa 
These  assigned  errors  are  (1)  that  there  is 
no  evidence  in  the  record  that  the  motorman 
could  by  the  exercise  of  ordinary  care  have 
avoided  the  collision  after  the  danger  be- 
came apparent;  (2)  that  there  is  no  certain 
testimony  of  persons  qualified  to  speak  as 
to  the  rate  of  speed  of  the  car ;  (3)  that  the 
verdict  is  the  result  of  passion  and  prejn- 
dioe;  (4)  that  it  was  reversible  error  to 
have  permitted,  over  objection,  a  witness, 
who  was  neither  qualified  either  by  training 
or  by  observation  so  to  do,  to  give  his  opin- 
ion on  the  speed  of  the  car;  (5)  that  plain- 
tiff's first  instruction  was  erroneous,  and, 
finally,  that  the  court  erred  in  refusing  de- 
fendant's third  instruction,  because  the 
charge  that  the  car  was  being  run  at  a  reck- 
less rate  of  speed  was  untrue,  and  shoidd, 
therefore,  have  been  withdrawn  from  the 
Jury. 

As  to  the  first  point  made,  that  there  Is  no 
evidence  in  the  record  that  the  motorman 
could,  by.  the  exercise  of  ordinary  care,  have 
avoided  the  collision,  after  the  danger  be- 
came apparent  it  is  sufficient  to  say  that 
there  was  evidence  tending  to  support  such  a 
finding,  and  that  this  assignment  is  not  weU 
taken. 

Nor  Is  the  proposition  that  there  is  no  cer- 
tain testimony  of  persons  qualified  to  ^>eak 
as  to  the  rate  of  speed  of  the  car  sustained 
by  the  record.  While  it  is  true  that  only 
one  of  the  witnesses,  Brady,  testified  to  IiaT- 
Ing  previously  timed  cars  running  In  the  city, 
and  that  that  witness  testified  that  he  bad 
only  done  so  on  one  occasion,  his  testimony. 
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«s  -well  as  that  of  the  other  witnesses,  was 
to  the  effect  that  they  were  familiar  with 
the  running  of  cars  In  the  city  of  St.  Louis, 
and  had  frequently  observed  them,  and  they 
testified  that  their  estimate  of  speed  was 
based  on  their  observations.  The  action  of 
the  trial  court  In  allowing  the  witness  Brady 
to  testify  as  to  his  estimate  of  the  speed 
of  the  car  was  within  the  sound  discretion 
of  the  court  on  the  evidence  which  was 
brought  out  as  to  Brady's  qualification,  and 
Is  not  such  an  abuse  of  the  discretion  of 
tho  court  as  warrants  interference  by  this 
court  with  that  action.  The  action  of  the 
court  In  admitting  this  testimony  in  no  man- 
ner Is  In  conflict  with  the  ruling  on  that 
matter  made  in  Stotler  v.  Railroad,  200  Mo. 
107,  98  S.  W.  609.  On  the  contrary,  we  think 
It  was  In  line  and  In  entire  harmony  with 
the  law  as  there  laid  down. 

We  cannot  say  in  reviewing  the  testimony 
In  the  case,  and  considering  the  nature  of 
fbe  injuries  to  plaintiff  and  their  extent  and 
duration,  that  the  verdict  Is  the  result  of 
passion  or  prejudice.  There  Is  testimony  to 
the  effect  that  he  had  lost  wages  for  nearly 
two  years,  and  that  his  dally  wage  before 
the  accident  was  $3.50.  He  was  put  to  ex- 
pense,-and  he  is  entitled,  over  and  above 
these  items,  to  compensation  for  his  suffer- 
ings as  well  as  for  the  impairment  of  his 
earning  capacity.  In  the  light  of  this  evi- 
dence, we  cannot  declare  that  this  verdict 
Is  either  excessive,  or  that  It  shows  evidence 
of  passion  or  prejudice  on  the  part  of  the 
Jury.  The  second  Instruction  given  at  the 
Instance  of  plaintiff  correctly  directed  the 
jury  as  to  the  measure  of  damages,  and  In 
our  opinion  the  verdict  Is  warranted  by  the 
testimony  and  responsive  to  that  Instruction. 

Error  is  assigned  to  the  giving  of  the  first 
instruction  at  the  Instance  of  plaintiff.  The 
particular  error  assigned  to  this  Instruction 
is  the  use  of  the  expression  to  the  effect 
that.  If  the  jury  found  that  the  motorman 
failed  "to  keep  a  vigilant  watch"  for  vehicles 
on  the  track,  etc.,  plaintiff  can  recover.  The 
contention  is  that  the  instruction  should 
merely  have  required  the  motorman  to  ex- 
ercise ordinary  care  In  looking  and  watching 
for  plaintiff.  As  we  understand  the  decision 
of  the  Supreme  Court  In  Schmidt  v.  St 
Louis  R.  R.  Co.,  149  Mo.  269,  50  S.  W.  921, 
73  Am.  St.  Rep.  380,  there  was  no  error  in 
the  use  of  the  words,  "vigilant  watch,"  in 
this  Instruction,  when  taking  the  instruction 
in  full,  particularly  so  when  considered  in 
ccHinectlon  with  the  instruction  as  to  ordina- 
ry care,  as  defined  in  plaintiff's  third  instruc- 
tion. 

Nor  can  we  agree  with  the  fifth  proposition 
of  the  defendant,  that  it  was  error  to  re- 
fuse the  defendant's  third  instruction.  There 
was  evidence  In  the  case  as  to  the  speed  at 
which  tiie  car  was  running  and  much  con- 
flict of  evidence  as  to  that,  but  It  cannot 


be  said  that  the  charge  of  a  reckless  rate  of 
speed  was  either  unproved  or  ■  had  been 
abandoned  by  the  plaintiff.  Furthermore, 
this  third  instruction,  as  asked,  was  defect- 
ive, and  would  have  been  confusing,  in  that 
It  failed  to  define  to  the  jury  what  would 
have  been  considered  a  high  and  reckless 
rate  of  speed  under  the  circumstances  of  the 
case. 

On  a  review  of  all  the  evidence  In  the  case 
and  the  instructions  given,  we  find  no  error 
that  warrants  us  in  saying  that  the  case 
should  be  reversed.  Counsel  for  appellant 
vigorously  and  earnestly  assail  the  credibil- 
ity of  the  witnesses  produced  by  plaintiff. 
In  the  fourth  instruction  given  at  the  in- 
stance of  defendant  the  jury  was  fully  and 
carefully  instructed  as  to  the  credibility  of 
the  witnesses.  That  question  was  accurately 
placed  before  the  jury.  The  witnesses  were 
before  the  jury.  The  jury  heard  and  saw 
them,  and  with  this  cautionary  Instruction 
It  was  for  the  jury  to  determine  what  weight 
to  attach  to  their  testimony. 

On  consideration  of  the  whole  case  we  fail 
to  discover  in  It  any  reversible  error,  and 
the  judgment  of  the  trial  court  Is  affirmed. 
All  concur. 


THIEBES-STIERLIN  MUSIC  CO.  T 

WEISS. 

(St  Lonte  Court  of  Api>eal8,  Missouri.     Oct 

19,  1909.) 

1.  Statutes  (|  241*)— Penal  STATtrras— Cow- 

STBUCTION. 

A  penal  statute  ia  to  be  strictly  constraed. 
[Ed.    Note. — For   other    casea,    see    Statutes, 
Cent.  Dig.  |§  322,  323 ;   Dec.  Dig.  {  241.»] 

2.  Intoxicating  Liquobs  (S  116*)— Rbotti-a- 
TiONS  —  Musical  Instruments  in  Dbam- 
shop  — statutesr-constbuction— "musicaii 
Instrument"— "Pebformino  Upon"— "Hav- 
ing" THE  Same  Pebformed  on. 

Rev.  St  1899,  §  3018  (Ann.  St  1906,  p. 
1729),  forbids  a  dramshop  keeper  to  keep,  ex- 
hibit, or  use,  or  suffer  to  be  kept,  exhibited,  or 
used  in  his  dramshop,  a  piano,  organ,  or  other 
musical  instrument  whatever,  "for  the  purpose 
of  performing  upon  or  having  the  same  perform- 
ed upon  in  such  dramshop."  Held  that  while  a 
Regina  Concerto,  which  is  a  musical  machine 
set  playing  by  dropping  a  coin  in  a  slot,  and 
thereby  releasing  the  spring  setting  the  ma- 
chinery in  motion,  is  a  musical  inatrument,  and 
winding  it  up  and  dropping  a  coin  in  the  slot 
constitutes  performing  on  it,  it  is  not  such  a 
musical  instrument  as  the  Legislature  meant  to 
designate  In  the  statute,  which  meant  the  keep- 
ing of  an  instrument  with  the  intention  of  the 
dramshop  keeper  to  perform  on  it  himself  or 
en^raging  some  one  else  to  do  so ;  the  w6rd  "hav- 
ing" in  the  phrase  "having  the  same  performed 
on"  not  being  synonymous  with  "permitting," 
but  importing  making  an  arrangement  to  have 
an  act  done. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  f  116.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3219-3220.] 

Appeal  from  St  Louis  Circuit  Court;  Robt 
M.  Foster,  Judge. 


*Vor  otlter  cases  sea  same  topio  and  section  NUMBBF;  in  Dec  *  Am.  Digs.  1S07  to  date,  A  Reporter  Indexes 
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Action  by  the  Tbiebes-Stlerlln  Maslc  Com- 
pany against  Joe  Weiss.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded. 

Stewart,  Elliott,  Chapllne  &  Blaney,  for 
appellant  Cbarles  H.  Brock,  for  respond- 
ent 

GOODS,  J.  On  rebmary  23,  1905,  plain- 
tiff, a  coiporatlon,  sold  to  defendant  an  in- 
strument or  machine  known  as  the  Reglna 
Concerto.  The  purchase  price  was  $750,  of 
which  defendant  paid  (250  in  cash  and  gave 
bis  note  for  $500,  payable  in  installmentb 
thereafter,  which  note  he  secured  by  a  chat- 
tel mortgage  on  the  Instrument.  He  after- 
wards defaulted  In  paying  the  Installments 
of  his  note,  and  the  present  action  In  replev- 
in was  itastltuted  to  recover  possession  of  the 
instrument  under  the  terms  of  the  chattel 
mortgage.  The  cause  was  submitted  to  the 
court  on  stipulated  facts,  and  we  will  cull 
from  the  stipulation  such  facts  as  we  deem 
material  to  the  decision.  The  defense  to  the 
action  rests  on  the  notion  that  the  chattel 
mortgage  executed  by  defendant  to  plain- 
tiff was  void  and  gave  no  security  because 
the  Instrument  was  purchased  by  defendant 
to  be  used  in  violation  of  section  3018  of  the 
statutes  (Rev.  St  1899  [Ann.  St  1906,  p.  1729]) 
of  which  unlawful  purpose  plaintiff  had 
knowledge  when  the  sale  was  made  and  the 
mortgage  executed.  Instead  of  quoting  the 
section  as  printed  in  the  statutes,  we  will 
copy  the  original  act  (Laws  1889,  p.  104)  In- 
cluding the  title: 

"An  act  to  prevent  any  dramshop  keeper 
from  keeping  or  permitting  to  be  kept  in 
or  about  his  dramshop  certain  musical  In- 
struments, any  billiard,  pool  or  other 
gaming  table,  bowling  or  ten-pin  alley, 
cards,  dice,  or  other  device  for  gaming  or 
amusement 
"Section  1.  Dramshops  not  to  keep  gaming 
tables,  etc. — ^penalty. 

"Be  It  enacted  by  the  General  Assembly  of 
the  state  of  Missouri,  as  follows: 

"[Section  1.]  A  dramshop  keeper  shall  not 
keep,  exhibit,  use  or  suffer  to  be  kept  exhib- 
ited or  used,  in  bis  dramshop  any  piano,  or- 
gan or  other  musical  Instrument  whatever, 
for  the  purpose  of  performing  upon  or  having 
the  same  performed  upon  in  such  dramshop, 
nor  shall  he  permit  any  sparring,  boxing, 
wrestling  or  other  exhibition  or  contest  or 
cock  fight  in  bis  dramshop;  and  it  shall  be 
unlawful  for  any  dramshop  keeper  to  set  np, 
keep,  use  or  permit  to  be  kept  or  used  in  or 
about  the  premises  of  his  dramshop  by  any 
other  person,  or  run  or  to  be  run  In  connec- 
tion with  such  dramshop,  In  any  manner  or 
form  whatever,  any  billiard  table,  pool  table 
or  other  gaming  table,  bowling  or  ten-pin  al- 
ley, cards,  dice  or  other  device  for  gaming  or 
playing  any  game  of  chance ;  and  the  keeper 
ot  such  dramshop  shall  not  permit  any  per- 


son In  or  about  his  dramshop  to  play  npon 
any  such  table  or  alley,  or  with  cards,  dice 
or  any  gaming  device  of  any  kind.  Every 
person  violating  the  provisions  of  this  act 
shall  be  g^ullty  of  a  misdemeanor,  and,  upon 
conviction,  shall  be  punished  by  a  fine  not 
less  than  ten  nor  more  than  fifty  dollars,  and 
In  addition  to  such  fine,  shall  forfeit  his  li- 
cense to  keep  a  dramshop  for  the  term  of 
two  years  next  thereafter. 
"Approved  June  17,  1889." 

Plaintiff  admits  knowing  the  appliance 
was  purchased  to  be  used  In  a  saloon  defend- 
ant kept  In  the  city  of  St  Louis,  but  con- 
tends the  statute,  when  properly  construed 
in  connection  with  the  title  of  the  original 
act  refers  only  to  pianos,  <»-gans,  or  other 
Instruments  like  them;  that  these  words  in 
the  act  "or  other  musical  Instrument  what- 
ever" must  be  construed  according  to  the 
doctrine  ejnsdem  generis,  and  held  to  in- 
clude only  musical  instruments  similar  to  pi- 
anos and  organs,  and  the  Reglna  Concerto  is 
not  a  musical  Instrument  within  the  statu- 
tory meaning  of  those  words.  It  la  agreed 
an  organ  produces  music  when  air  is  pumped 
into  an  air  chest;  that  it  causes  certain 
valves  to  open  through  which  air  from  the 
chest  enters  and  sets  in  motion  a  reed;  that 
the  valve  is  opened  by  a  person  striking  a 
key  as  he  sits  before  the  Instrument  and 
pumps  air  by  moving  the  pedals.  Pianos  are 
agreed  to  be  instruments  wherefrom  moslc 
is  produced  by  the  vibration  of  wire  strings 
stretched  over  a  sounding  board ;  they  being 
caused  to  vibrate  by  a  person  striking  a  key 
on  the  key  board  and  causing  a  hammer  to 
strike  a  string.  The  Reglna  Concerto  is  built 
In  the  shape  of  a  cabinet  and  produces  mu- 
sic in  several  ways ;  L  e.,  by  the  vibration  of 
a  wire  drawn  over  a  sounding  board,  beating 
of  drums,  ringing  of  bells,  and  clashing  of 
cymbals.  It  works  automatically,  and  is  so 
constructed  that  it  is  impossible  for  any  ono 
to  play  on  it  The  music  is  produced  by 
power  furnished  by  a  quadruple  spring  mo- 
tor contained  in  the  cabinet  which  is  wound 
by  a  crank  on  the  outside  of  the  cabinet 
Wihen  the  motor  is  wound  up,  if  a  coin  is 
dropped  into  a  slot  music  will  be  produced. 
Ten  steel  disks  are  in  a  chamber  at  the  bot- 
tom of  the  appliance,  each  32  Inches  In  diam- 
eter and  one-eighth  of  an  inch  thick.  On  the 
reverse  side  of  the  disks  are  innumerable  pro- 
jections like  those  on  a  cylinder  in  a  music 
box.  When  the  disk  revolves,  the  projec- 
tions catch  star  wheels  running  across  the 
cabinet  and  causes  these  wheels  to  revolve 
and  touch  the  end  of  a  hammer,  whereupon 
the  hammer  strikes  wires  drawn  over  a 
sounding  board.  The  drums,  bells,  and  cym- 
bals may  all  be  set  playing  at  the  same  time. 
It  is  agreed  "piano"  Is  a  generic  word  covar- 
ing  all  instruments  where  a  player  strikes 
a  key,  thereby  causing  a  hammer  to  strike 
a  wire  stretched  over  a  sounding  board,  and 
the  term  "organ"  means  an  Inatrdment  where 
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a  player  pumps  air  into  an  air  chest  and  by 
touching  a  key  canses  a  reed  to  vibrate;  that 
In  the  musical  world  tbe  Reglna  Concerto  la 
regarded  as  a  machine,  and  not  a«  a  musical 
Instrument.  We  will  add  to  the  above  de- 
scription of  the  Reglna  Concerto  that  a  pic- 
ture in  the  record  shows  It  is  in  tbe  form  of 
an  upright  cabinet  which  presents  tlie  ap- 
pearance of  a  book  case,  except  there  are 
disks  In  it  Instead  of  shelves.  It  stands 
about  eight  feet  high,  and  is,  in  fact,  a  music- 
al slot  machine,  which  is  set  playing  by 
dropping  a  coin  into  a  slot  after  the  motor 
has  been  wound  taut  by  turning  a  crank. 

The  statute  Invoked  In  defense  is  one  for^ 
bidding  a  dramshop  keeper  to  keep,  exhibit, 
or  use,  or  suffer  to  be  kept,  exhibited,  or 
used  "in  his  dramshop  a  piano,  organ  or 
other  musical  instrument  whatever,  for  the 
purpose  of  performing  upon  or  having  the 
same  performed  upon  in  such  dramshop." 
'We  ask  whether  the  appliance  in  con^o- 
versy  Is  a  musical  instrument  within  the 
meaning  of  the  statute,  which,  of  course, 
being  penal,  is  to  be  construed  strictly.  The 
question  may  be  otherwise  framed  in  these 
words:  Did  defendant  violate  the  statute 
by  keeping  the  appliance  in  his  saloon?  We 
consider  it  a  musical  Instrument;  one  that 
could  be  performed  on,  and  that  winding  it 
and  dropping  a  coin  in  the  slot  would  con- 
stitute performing  on  it.  These  things  are 
true  as  they  are  understood  in  common 
speech.  Its  only  purpose  was  to  give  forth 
musical  sounds,  and  we  reject  the  conten- 
tion that  it  was  not  a  musical  instrument. 

We  reject,  also,  the  argument  that  per- 
forming on  a  musical  Instrument  consists 
only  In.  playing  on  it  in  a  common  way,  as 
by  fingering  the  key  board  of  a  piano  or  the 
strings  of  a  guitar;  drawing  the  bow  of  a 
violin  across  the  strings,  or  breathing  into 
a  horn.  Nevertheless  we  do  not  think  the 
appliance  was  such  a  musical  instrument  as 
the  L^slature  meant  to  designate  in  the 
statute.  It  will  be  observed  the  offense  of 
a  dramshop  keeper  consists  not  only  in  keep- 
ing, exhibiting,  or  using  a  musical  instru- 
ment, or  suffering  it  to  be  kept,  exhibited,  or 
nsed,  but  in  doing  so  "for  tbe  purpose  of  per- 
forming npon  or  having  the  same  performed 
upon"  in  his  dramshop.  If  these  words  are 
to  have  any  force,  they  must  be  held  to 
mean  the  instrument  must  be  kept,  exhibit- 
ed, or  used  by  a  dramshop  keeper  with  the 
intention  to  perform  or  have  some  one  else 
perform  on  It.  There  is  no  proof  or  agree- 
ment def«idant  kept  tbe  appliance  to  per- 
form on  it  in  person.  What,  then,  is  the 
meaning  of  the  words  "or  having  the  same 
performed  upon  in  such  dramshop"?  Can 
they  be  construed  to  mean  that,  if  a  dram- 
shop keeper  keeps  an  automatic  musical  in- 
strument for  the  entertainment  of  any  one 
who  may  wish  to  perform  on  It,  and  suffers 
any  one  to  do  so  for  his  own  amusement,  the 
statute  is  violated?  We  think  not,  and  that 
what  Is  meant  is  keeping  a  musical  instru- 


ment in  a  dramshop  with  the  Intention  of 
the  dramshop  keeper  to  perform  on  It  him- 
self, or  engage  some  one  else  to  do  so. 

The  agreed  statement  of  facts  only  says 
plaintiff  knew  at  the  time  the  note  and  chat- 
tel mortgage  were  given  defendant  was  con- 
ducting a  dramshop  and  the  Reglna  Con- 
certo was  bought  to  be  placed  therein,  and 
that  part  of  the  mgney  paid  on  the  note 
had  been  dropped  Into  the  Instrument  in 
the  form  of  nickels.  This  admission  does 
not  go  to  prove  defendant  bought  tbe  instru- 
ment for  the  purpose  of  performing  on  It,  or 
having  some  one  perform  on  it  in  the  statu- 
tory sense.  The  word  "having"  as  here  used 
is  not  synonymous  with  "permitting,"  but 
Imports  making  an  arrangement  to  have  an 
act  or  task  done.  There  can  be  no  doubt 
about  the  aim  of  the  Legislature  in  enacting 
the  statute  in  question.  It  was  to  prevent 
saloons  from  being  made  attractive  by  strains 
of  instrumental  music  which  would  tend  to 
draw  persons  into  those  places  and  increase 
the  use  of  intoxicating  liquors.  We  take  it 
the  language  employed  was  considered  broad 
enough  to  cover  such  musical  Instruments  as 
were  customarily  used  in  dramshops  at  the 
time  the  statute  was  enacted,  and  played  on 
by  the  proprietor  or  an  employe.  Probably 
instruments  like  the  Reglna  Concerto  were 
not  used  In  saloons,  or  but  little  used,  and 
hence  the  language  of  the  statute  was  not 
directed  against  them  and  fails  to  include 
them  though  the  object  aimed  at  would  be 
assisted  if  it  did.  Direct  legislation  against 
slot  machines  did  not  begin  until  later.  Tbe 
keeping  of  gaming  tables  and  devices  for 
gaming,  like  faro  banks,  roulette,  and  keno, 
was  prohibited  as  far  back  as  1879,  and  per- 
haps further.  Rev.  St  1879,  §  1547;  Rev.  St 
1889,  i  3808.  But  it  was  not  until  1901  that 
tbe  statute  was  amended  so  to  include  slot 
machines  adapted  to  gambling  uses.  Sess. 
Acts  1901,  p.  130  (Ann.  St  1906,  p.  1404). 
By  that  act  section  3808  of  the  Statutes  of 
1889  was  changed  to  read  as  it  does  in  the 
present  Revision,  wherein  the  keeping  of 
slot  machines  for  gambling  purposes  is  ex- 
pressly forbidden.  Rev.  St  1899,  i  2194 
(Ann.  St  1906,  p.  1404).  Our  opinion  Is  that 
the  language  employed  in  the  present  stat- 
ute forbidding  the  keeping  of  musical  instru- 
ments In  dramshops  precludes  the  idea  that 
the  keeping  of  an  instrument  like  the  one  in 
controversy  would  be  an  offense  under  the 
statute,  and  that  the  act  was  thus  drawn  be- 
cause the  use  of  such  Instruments  in  saloons 
was  not  at  the  time  so  general  as  to  draw 
the  attention  of  the  Legislature  to  the  evil 
and  cause  the  employment  of  apt  words  to 
forbid  the  keeping  of  them. 

We  have  said  nothing  about  whether,  un- 
der the  doctrine  of  ejusdem  generis,  the  words 
"or  other  musical  instrument  whatever,"  fol- 
lowing the  words  "a  piano,  organ,"  and  read 
in  connection  with  the  title  of  the  act  which 
speaks  of  "certain  musical  instruments,"  can 
be  held  to  Include  an  Instrument  like  the 
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Reglna  Concerto.  Said  doctrine  la  applicable 
to  cases  of  this  character.  State  t.  OUmore, 
98  Mo.  206,  11  S.  W.  62a  We  think  it  is 
unnecessary  to  go  into  that  phase  of  the 
case,  for  it  is  clear  to  oar  minds  that  on  a 
proper  construction  of  the  language  of  the 
statute,  without  reference  to  said  rule  of 
construction,  the  instrument  in  controversy 
was  not  covered. 

Therefore  the  Judgifaent  will  be  reversed 
and  the  cause  remanded.    All  concur. 

ORET  et  al.  r.  MOLLiER  et  al. 

(St  liOuis  Conrt  of  Appeals.     Missouri.     Oct 

11,  1909J 

1.  Habeas  Cobphs  (S  117*)— Rks  Judicata— 
Custody  op  Child. 

Advene  determination  of  a  proceeding  in 
the  circuit  court  by  a  father  to  obtain  the  cus- 
tody of  his  infant  daughter  was  not  res  iudicata 
of  his  right  to  recover  the  custody  of  the  child 
in  hat)ea8  corpus  in  the  Court  of  Appeals. 

[E^.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  S  119;   Dec.  Dig.  i  117.*] 

2.  Habeas  Cobfus  (§  99*)— Rioht  to  Cub- 
tody. 

While  the  child's  welfare  is  the  main  con- 
sideration of  the  courts  in  determining  the  ques- 
tion of  custody,  the  father  as  the  natural  par^ 
ent  has  the  first  claim  to  the  child's  custody, 
unless  he  is  unworthy;  has  abandoned  it;  is 
incapable  to  care  for  it ;  or  there  is  some  other 
strong  reason  for  denying  his  right. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  {  84;  Dec.  Dig.  {99;*  Parent 
and  Child,  Ceftt.  Dig.  tt  4r-32.1 

3.  Habeas  Cobpus  (8  99*)— Custody  or  Child 
— ^Adopted  Parent. 

Where  a  father  had  never  surrendered  his 
right  to  the  custody  of  a  child,  the  mere  fact 
that  the  child's  adoptive  parents  were  better  off 
financially  than  the  father  should  not  be  regard- 
ed as  a  controlling  circumstance  in  determming 
the  question  of  custody. 

[Ed.  Note. — ^For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  84;  Dec.  Dig.  I  99;*  Parent 
and  Child,  Cent  Dig.  {{  4-32.1 

4.  Habeas  Cobfus  ({  99*)— Custody  of  Chil- 

OBEN. 

A  father  left  his  wife  in  Indiana  prior  to 
the  birth  of  the  child  in  controversy,  with  the 
wife's  consent,  to  obtain  worlc  in  Montana. 
During  his  stay  there  he  refused  to  consent  to 
his  wife's  parting  with  the  child.  The  mother 
placed  the  child  in  the  custody  of  a  children's 
society,  from  which  it  was  adopted  by  defend- 
ants. The  father  afterwards  returned  to  his 
family,  and  sought  to  regain  the  custody  of  the 
child.  His  character  was  good,  and  he  was  a 
hard-working,  economical  man.  Inclined  to  use 
his  wages  to  provide  for  his  family.  Held,  that 
he  was  entitled  to  the  child's  custody. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  84;  Dec.  Dig.  J  99;*  Parent 
and  Child,  Cent  Dig.  U  4-32.] 

Habeas  corpus,  on  petition  of  George  Orey 
and  another  against  Roy  E.  MoUer  and  oth- 
ers.  Decree  for  petitioners. 

A.  S.  Philips,  for  petitioners.  W.  A.  Coley 
and  Robt  A.  Swink,  for  respondents. 


GOODE,  3.    The  petitioner  George  Orey 
seeks  by  a  writ  of  habeas  oorpos  Issued  from' 
this  court  to  obtain  the  custody  of  his  daneb- 
ter,  Georgia,  a  child  bom  October  2, 1908.  &nd 
hence  a  few  days  over  a  year  old.    On  May  5, 
1909,  Mary  Orey,  mother  of  the  child  and 
wife  of  the  petitioner,  placed  the  child  in  tbe 
Children's  Home  Society  of  Mlsaoori,  a  cor- 
poration chartered  under  the  laws  of   tbe 
state,    with    power,   under   cortaln   drcnin- 
Btances,  to  receive  from  parents  the  release 
of  their  parental  rights  over  children.    Rev. 
St  1899,  c.  35  (Ann.  St  1906,  pp.  2014,  201S). 
Afterwards  tbe  child  was  placed  by  the  Chil- 
dren's Home  Society  in  the  family  of  Roj 
E.  MoUer,  said  family  consisting  of  Bar  E. 
MoUer  and  his  wife,  who  resided  at  Maple- 
wood,  In  St  liOuls  comity.    Those  persons 
and  the  Children's  Home  Society  executed  a. 
deed  of  adoption  of  the  child  on  July  13, 
1909,  but  the  deed  was  not  recorded  In  the 
office  of  the  recorder  of  deeds  of  the  county 
until  August  24, 1909,  which  was  after  the  in- 
stitution of  a  prior  proceeding  by  the  peti- 
tioner before  the  Judge  of  the  circuit  court 
of  St  Louis  county  to  recover  the  child.    The 
circumstances  leading  up  to  the  child  being 
put  in  the  Children's  Home  by  its  nrather 
were  these:    The  petitioners  George  Orey  and 
his  wife  married  In  Ylncennes,  Ind.,  and  liv- 
ed there  until  September,  1908,  at  which  time 
they  had  four  children.     He  is  a  man  30 
years  old,  and  she  a  woman  somewhat  young- 
er.   Orey  had  an  uncle  living  In  Butte,  Mont., 
who  desired  him  to  come  out  there  to  live. 
Orey  is  by  trade  a  plumber;  and,  as  he  un- 
derstood plumbers  received  higher  wages  In 
Montana  than  In  Indiana,  he  desired  to  go. 
At  that  time  the  birth  of  the  child  Iq.  contro- 
versy was  expected  to  occur  inside  a  month, 
and  a  physician  had  been  engaged  to  attend 
the  mother  during  confinement    However,  she- 
coincided  with  her  husband  in  his  view  that 
it  was  best  for  him  to  go  west,  and  he  went 
with  her  approval  and  consent    They  own- 
ed an  equity  In  a  home  in  Ylncennes,  which 
he  sold,  turned  over  $50  of  tbe  money  to  hl» 
wife,  and  retained  the  remainder,  $90,  to  pay 
his  expenses  to  Butte,  and  to  live  on  there 
until  he  could  get  work.    He  expected  to  re- 
mit money  for  expenses  to  his  wife  as  soon 
as  he  began  to  draw  wages.    When  he  got  to 
Butte,  he  found  he  could  not  get  work  unleas- 
he  became  a  member  of  a  Plumbers'  Associa- 
tion, and  that  for  some  reason  tbe  associa- 
tion would  not  admit  him  to  monbership. 
Hence  he  worked  at  several  Jobs  to  earn  ft 
living  for  himself  and  family.    He  got  em- 
ployment on  a  ranch,  as  a  bridge  carpenter 
on  a  railroad,  then  as  a  common  laborer,  and 
again  as  a  bridge  carpenter.    Between  Sep- 
tember and  Christmas  he  sent  his  wife  mon- 
ey three  times,  in  all  $60.     Meanwhile  she 
had  moved  to  St  Louis  to  be  with  her  moth- 
er, bringing  with  her  one  child,  and  leaving 
I  the  others  in  an  orphan's  home  in  Ylncennes. 
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She  lived  In  St  Louis  wltb  her  mother,  giv- 
ing birth,  as  stated,  to  the  child  In  contro- 
versy In  October.  When  she  was  strong 
enough,  Mrs.  Orey  sought  employment  to  help 
maintain  herself  and  children,  and  was  tak- 
en into  the  service  of  the  St  Lonls  House  and 
Window  Cleaning  Company.  She  worked 
hard,  getting  up  at  3  or  4  o'clock  In  the  morn- 
ing to  do  scrubbing  In  a  restaurant  Her 
husband  wrote  to  her,  and  she  to  him,  fort- 
nightly, but  he  did  not  send  her  any  money 
during  March,  April,  and  the  fore  part  of 
May.  He  explained  this  as  due  to  the  fact 
he  was  working  for  a  railroad  company,  and 
could  not  draw  his  wages  under  the  com- 
pany's arrangement  for  paying  their  em- 
ployes. Mrs.  Orey  felt  unable  to  look  after 
the  baby  on  account  of  the  work  she  was  do- 
ing, and  for  this  reason  placed  It  in  the  home. 
She  wrote  her  husband  sbe  was  thinking  of 
doing  so,  and  he  objected,  telling  her  to  hold 
onto  It  as  long  as  possible.  When  sbe  wrote 
him  she  had  put  it  In  the  home,  be  said  he 
was  coming  back  soon  and  would  reclaim  It 
Orey  saved  his  money,  and  In  the  summer  re- 
turned with  some  $200.  He  at  once  set  about 
getting  his  daughter  from  the  home,  but  the 
manager  would  not  tell  him  where  it  was. 
He  ascertained  It  had  been  put  In  the  family 
of  Mr.  and  Mrs.  Moller,  and  demanded  it  of 
them,  but  they  refused  to  relinquish  it.  He 
then  Instituted  a  proceeding  to  recover  It  by 
habeas  corpus,  but  the  first  application  was 
determined  against  him  in  the  circuit  court 
of  St  Louis  county,  and  be  then  instituted 
the  present  proceeding  in  this  court  The  evi- 
dence shows  without  controversy  that  Orey 
Is  a  steady  and  Industrious  man,  and  of  good 
moral  character.  The  Mollers  appear  to  be 
excellent  people,  and  In  good  financial  condi- 
tion. They  have  become  attached  to  the 
child  and  desire  to  retain  it  whereas  Orey 
and  his  wife,  from  the  natural  affection  of 
parents,  desire  to  recover  It  in  order  to  bring 
It  up  with  its  brothers  and  sisters,  enjoy  its 
companionship,  and  rea^  it  according  to  their 
religion;  they  being  Catholics  and  the  Mol- 
lers Protestants. 

The  decision  of  the  learned  circuit  Judge 
adverse  to  the  petitioner  cannot  be  taken 
as  res  Judicata  of  his  right  Weir  v.  Marley, 
99  Mo.  484,  12  8.  W.  798,  8  L.  K.  A.  672. 
Brushing  aside  all  technical  grounds,  like  the 
omission  to  record  the  deed  of  adoption  until 
the  Institution  of  the  first  proceeding  by  ha- 
beas corpus,  and  the  further  question  as  to 


whether  the  deed  by  the  mother  was  so  drawn 
and  under  such  circumstances  as  to  bind  any- 
body, we  go  to  the  merits  of  the  case  as  be- 
tween the  petitioner,  the  father  of  the  child, 
and  the  respondents.  It  Is  true  In  contro- 
versies over  the  custody  of  children  their  own 
welfare  is  the  main  consideration  of  the 
courts  in  determining  the  question  of  custody. 
Nevertheless,  the  fatheV,  as  the  natural  par- 
ent has  the  first  claim,  unless  he  is  imworthy 
to  have  the  care  and  maintenance  of  his  child; 
has  abandoned  it;  Is  unable  to  take  care  of 
it;  or  there  is  some  other  strong  reason  for 
denying  him  the  right  Weir  v.  Marley,  su- 
pra. The  mere  fact  that  the  adoptive  parents 
are  better  off  financially  than  he  ought  not 
to  be  regarded  as  a  controlling  circumstance, 
or  poor  parents  might  be  denied  the  rearing 
of  their  children.  Ex  parte  Davidge,  72  S.  C. 
16,  51  S.  E.  269 ;  Miller  v.  Wallace,  76  Ga. 
479,  2  Am.  St  Rep.  4&  It  Is  plain  In  the 
present  case  that  Orey  had  In  no  way  re- 
linquished his  rights  as  a  parent  He  never 
signed  a  deed  releasing  them,  or  consenting 
to  the  adoption  of  the  child,  and  Indeed  pro- 
tested even  against  his  wife's  putting  it  in  a 
home.  It  Is  true  In  one  of  his  letters  he  told 
her  "to  hold  onto  It  as  long  as  possible,"  and 
It  Is  argued  this  was  an  Implied  consent  to 
her  surrendering  the  custody  of  it  when  It 
became  impossible  for  her  to  support  it  The 
remark  implied  she  might  make  some  tem- 
porary arrangement  for  the  care  of  the  child, 
but  cannot  be  reasoned  Into  consenting  to  re- 
linquish It  altogether,  or  that  it  might  be 
adopted  by  some  one  else  to  the  exclusion  of 
his  right  to  reclaim  it  when  able  to  do  so. 
Nothing  had  been  intimated  to  him  concern- 
ing such  a  course.  His  character  has  been 
proved  good,  all  the  evidence  going  to  show 
he  Is  a  hard-working,  economical  man,  and 
inclined  to  use  his  wages  to  provide  for  his 
family.  The  fact  that  he  left  his  wife  short- 
ly before  their  child  was  expected  to  be  bom, 
and  went  West  hunting  employment  though 
much  dwelt  on  as  prejudicial.  Is  not  so,  since 
he  took  this  course  with  her  Judgment  and 
approval,  in  the  hope  of  bettering  the  lot  of 
the  family.  Such  vicissitudes  are  liable  to 
occur  In  the  life  of  any  family,  particularly 
In  that  of  a  poor  one.  It  appears  Orey  did 
the  best  he  could  all  along  for  his  wife  and 
children,  is  now  with  them  earning  a  living 
wage  in  St  Louis,  and  we  think  his  right  is 
clear  to  have  his  daughter  turned  over  to 
him.    All  concur. 
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(Supreme  Court  of  Texas.     Nor.  8,  1909.) 

1.  Mastbb  and  Sebtant  (8  286*)— Injubies 
TO  SEBVAitr— Places  fob  wobk—Qubstions 

FOB   JUBT. 

In  an  action  bj  a  railroad  employs  for  in- 
juries received  by  stepping  into  a  concealed  hole 
while  shoveling  osllast  into  cars,  evidence  held 
insufficient  to  go  to  the  jury  on  the  question 
whether  defendant  was  negligent  in  placing  an 
inexperienced  hand  at  work  with  the  ground  in 
that  condition. 

-  [Ekt  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  J  286.*] 

2.  Masteb  and  Sebvant  (|  196*)— "Feixow 
Sebvants." 

Where  men  are  employed  by  a  railroad  com- 
pany to  load  cars,  and  each  man  is  paid  ac- 
cording to  the  work  done  and  each  worked 
separately  and  independently  of  the  others  in 
different  places,  and  had  no  control  over  the 
work,  they  are  not  fellow  servants,  although 
they  are  employed  in  the  same  grade  and  char- 
acter of  the  work. 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  198.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2716-2730;   vol.  a  p.  7662.] 

3.  Masteb  and  Sebvart  (8  285*)— QtrEsriows 
roB  JuBT — Cause  of  Injubt. 

In  an  action  against  a  railroad  company  for 
injuries  to  an  employe  received  while  loading  a 
car,  evidence  held  to  make  the  condition  which 
really  caused  plaintiff's  injury  a  question  for  the 
jury. 

_  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  285.*] 

Error  from  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  J.  W.  Romans  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company 
of  Texas.  Judgment  for  plaintilt,  and  de- 
fendant ai^ealed  to  the  Court  of  Civil  Ap- 
peals, where  the  Judgment  was  affirmed  (114 
S.  W.  157),  and  it  brings  error.  Reversed 
and  remanded. 

Coke,  Miller  &  Coke  and  Jno.  T.  Craddock, 
for  plaintiff  In  error.  B.  O.  Evans,  Thomp- 
son Sc  Meade,  and  0.  L.  Elder,  for  defendant 
in  error. 


WILLIAMS,  J.  The  defendant  In  error 
recovered  the  judgment  from  which  this  writ 
of  error  is  prosecuted  for  damages  for  a 
personal  Injury  received  by  him  in  tbe  serv- 
ice of  the  plaintiff  In  error.  The  facts  upon 
which  his  right  of  recovery  depends  are  thus 
stated  by  the  Court  of  Civil  Appeals:  "Plain- 
tiff at  the  time  of  tbe  Injury  was  In  the 
employ  of  defendant,  loading  cars  with  gum- 
bo at  a  plant  owned  and  controlled  by  de- 
fendant At  said  plant  there  were  tbree 
large  embankments  of  burnt  gumbo  In  par- 
allel rows  several  hundred  yards  In  length, 
probably  100  feet  wide,  and  12  to  15  feet 
high.  These  embankments  were  made  orig- 
inally by  scooping  out  a  ditch  in  the  ground, 
piling  dirt,  old  timbers,  and  coal  therein, 
in  alternate  layers,  and  burning  the  black 


soil  In  this  way  so  as  to  form  a  ballast 
known  as  'burnt  gumbo.'  When  the  ballast 
in  these  embankments  was  ready  to  be  mov- 
ed, fiat  cars  were  run  In  on  a  track  built 
parallel  with  and  near  to  tbe  edge  of  one 
of.  the  embankments,  and  tbe  ballast  was 
thrown  upon  these  cars  with  scoop  shovels 
by  men  employed  to  do  that  at  so  much  per 
car.  These  men  so  employed  In  loading  the 
cars  worked  Independently  of  each  other,  and 
according  to  their  own  methods  and  prac- 
tically In  their  own  time,  there  being,  how- 
ever, a  foreman  who  Inspected  tbe  cars  as 
to  quality  and  quantity  when  loaded,  ac- 
cepted them  when  sufficiently  loaded,  and 
gave  to  the  Individual  loader  credit  for  the 
car  at  the  agreed  price.  The  loading  was 
begun  at  the  outer  edge  of  the  embankment 
and,  when  a  few  feet  from  the  side  of  the 
embankment  bad  been  thus  loaded  and  re- 
moved, tbe  track  crew  would  move  the  track 
nearer  to  the  embankment  from  time  to  time, 
and  the  loading  would  then  proceed  until 
the  whole  of  the  embankment  had  been  load- 
ed. •  *  •  Plaintiff  had  partly  loaded  a 
car  when  he  stopped  work  for  the  night,  and, 
when  he  returned  next  morning,  the  car  bad 
been  moved  some  hundred  feet  or  more  from 
the  position  it  occupied  the  evening  before. 
In  attempting  to  throw  a  shovel  of  gumbo 
on  the  car,  he  made  a  misstep,  and  his  foot 
went  into  a  hole,  which  caused  him  to  fall 
across  a  ridge  of  gumbo  that  had  formed 
along  the  edge  c^  the  cross-ties  by  some  of 
the  gumbo  falling  as  It  was  being  loaded, 
and  thereby  hurt  himself  as  complained  of. 
The  hole  Into  which  he  stepped  and  caused 
his  fall  was  approximately  2^  feet  long,  2 
feet  wide,  and  1%  feet  deep.  This  hole  was 
filled,  or  nearly  so,  with  fine  dust  or  soot 
from  the  gumbo,  which  obscured  the  bole, 
and  said  hole  was  not  seen  by  plaintiff,  nor 
was  Its  existence  known  to  him.  Plaintiff 
was  Inexperienced  in  the  work,  having  only 
been  employed  at  this  work  five  days,  a 
Sunday  intervening.  Defendant  bad  a  track 
crew  out  there  who  worked  on  and  moved 
tbe  track  and  leveled  up  the  ground  when 
necessary.  The  evidence  fails  to  discloee 
how  the  hole  came  to  be  there,  nor  Is  the 
evidence  sufficient  as  to  circumstances  to 
warrant  a  conjecture  as  to  how  it  was  pro- 
duced." It  is  not  to  be  understood  from 
this  statement  that  the  evidence  showed  that 
the  track  on  which  stood  the  car  which  was 
being  loaded  by  plaintiff  had  ever  been  mov- 
ed, or  that  the  track  crew  had  ever  worked 
over  this  ground  after  first  laying  the  track, 
or  that  tbe  condition  had  even  arisen  In 
which  It  would  have  been  their  duty  to  go 
over  It  These  things  are  all  left  to  con- 
jecture. 

We  must  hold  that  tbe  evidence  Is  legal- 
ly Insufficient  to  give  rise  to  any  just  in- 
ference of  negligence  on  the  part  of  the  de- 
fendant   The  fact  upon  which  plaintiff  mast 
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tonnd  a  right  of  recovery  Is  the  existence 
of  a  bole  concealed  by  the  soft  matter  with 
which  it  was  apparently  filled;  for  we  can- 
not agree  that  such  a  hole  unconcealed  at 
a  place  like  this  would  be  any  more  dan- 
gerous or  any  more  evidence  of  negligence 
than  a  like  hole  would  be  it  located  by  a 
wagon -into  which  a  servant  is  shoveling  dirt 
or  other  matter.  The  risk  from  such  a  con- 
dition would  be  so  slight  and  so  obvious  that 
the  servant  might  weU  be  expected  to  guard 
himself  against  it,  and  this  would  require 
no  more  experience  than  is  possessed  by  the 
average  adult  The  place  here  In  question 
is  not  like  a  depot  platform,  or  a  railroad 
track,  or  other  similar  place,  and  the  same 
diligence  in  keeping  it  is  not  to  be  expect- 
ed. There  might  be  negligence  in  causing 
or  permitting  the  existence  of  a  hole  con- 
cealed as  this  one  was  at  any  place  where 
people  ought  to  be  expected  to  pass,  but,  to 
show  it,'  the  evidence  must  Justify  the  in- 
ference that  some  of  the  employ^  of  the 
defendant  for  whose  conduct  it  Is  responsible 
caused  that  condition,  or  knew,  or  with 
ordinary  care  would  have  known,  of  its  ex- 
istence and  have  remedied  it  before  plaln- 
tlft  was  hurt,  and  that  some  such  happening 
as  that  of  plalntUTs  hurt  could  reasonably 
have  been  anticipated.  As  the  Court  of  Civ- 
il Appeals  have  said,  it  cannot  in  any  way 
be  Inferred  bow  this  hole  was  caused.  The 
evidence  falls  to  supply  any  fact  from  which 
any  one  can  say  when,  how,  or  by  whom 
the  condition  which  made  the  use  of  the 
premises  dangerous  to  plaintiff  was  produced. 
The  evidence  equally  falls  to  show  that  the 
condition  had  existed  so  long  as  to  Justify 
an  Inference  that  the  defendant  knew,  or 
by  the  exercise  of  any  degree  of  diligence 
that  could  be  exacted  of  It  ought  to  have 
known,  of  It  before  plaintiff  was  hnrt.  If 
we  undertake  to  determine  the  responsibility 
of  the  defendant  for  the  acts  or  omissions 
Of  any  of  its  servants,  or  of  any  class  of  its 
servants,  we  are  at  once  confronted  with  the 
inquiry,  what  servant,  or  class  of  servants, 
caused  or  negligently  permitted  this  condi- 
tion? Mo  hypothesis  on  which  liability  could 
be  founded  is  supported  by  evidence,  unless 
It  is  true  that  the  mere  existence  of  the  hole 
in  the  condition  described  by  the  witnesses 
is  of  itself  evidence  of  negligence.  This  could 
only  be  said  if  it  were  true  that- a  hole  so 
situated  could  not  probably  have  existed 
without  knowledge  on  part  of  some  employ^ 
of  defendant  for  whose  negligence  it  is  re- 
sponsible, supposing  that  employ^  had  ex- 
ercised proper  diligence;  and  it  seems  ob- 
vious that  this  is  not  tru&  The  very  gist 
of  plaintUTs  complaint  is  that  the  hole  was 
concealed.  It  is  not  shown  that  any  one 
ever  saw  It  t>efore  the  accident.  It  may 
have  existed  before  the  bed  was  laid,  or 
have  been  caused  in  the  burning,  or  have 
been  excavated  in  the  removal  of  the  gum- 
bo, or  afterwards,  and  may  have  become 
filled  as  described  by  the  witnesses  at  any 
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stage  of  the  work.  It  does  not  even  ap- 
pear whether  or  not  the  wbole  was  in  ground 
before  covered  by  the  gumbo  beds.  The 
Court  of  Civil  Appeals  says  that  the  defend- 
ant ought  not  to  have  put  an  inexperienced 
servant  to  work  at  such  a  dangerous  places 
but  this  assumes  the  very  fact  to  be  proved, 
which  is  that  the  defendant  is  chargeable 
with  knowledge  of  the  condition  that  made 
the  place  dangerous.  Besides,  we  cannot  see 
that  inexperience  of  the  plaintiff  has  any- 
thing to  do  with  the  question.  The  concealed 
bole  was  as  dangerous  to  an  experienced  as 
to  an  inexperienced  servant,  and  either  would 
have  had  sufficient  knowledge  to  avoid  sucli 
a  risk  If  known  to  him. 

It  is  further  said  that  the  track  crew 
should  have  remedied  the  condition,  but  it 
is  not  shown  that  they  had  been  over  the 
ground  after  first  laying  the  track,  or  that 
the  circumstances  had  ever  existed  In  which, 
in  the  proper  discharge  of  their  duties,  they 
should  have  gone  over  it,  or  that  had  they 
done  80  the  hole  would  have  been  discover- 
able by  them.  It  does  not  appear  that  the 
hole  was  in  existence  and  discernible  at  any 
time  when  they  had  worked  or  should  have 
worked  about  this  place.  This  incomplete- 
ness of  the  evidence  renders  it  impracticable 
to  discuss  several  of  the  questions  of  law 
raised  by  the  parties  with  any  certainty  that 
they  are  the  real  questions  in  the  case.  For 
instance,  the  Court  of  Civil  Appeals  held 
that  those  who  worked  ftn  filling  other  cars 
with  gumbo  at  other  times  and  places  than 
those  at  which  plaintiff  was  hurt  were  not 
his  fellow  servants,  and  to  this  we  agree. 
They  were  not  working  at  the  same  time 
and  place  nor  on  the  same  piece  of  work. 
But  how  is  it  possible  to  say  that  any  act 
of  those  servants  produced  the  condition  in 
question,  or.  If  so,  that  such  act  was  negli- 
gent, when  we  cannot  even  conjecture  how 
the  hole  was  caused? 

The  Court  of  Civil  Appeals  further  says: 
"That  the  place  where  the  work  of  shoveling 
ballast  was  being  done  was  constantly  chan- 
ging in  the  progress  of  the  work  does  not  af- 
fect the  question  at  issue.  It  is  true  that 
the  shoveling  of  the  gnimbo  from  the  ground 
would  have  a  tendency  to  leave  the  surface 
of  the  ground  uneven,  but  not  to  the  extent 
that  It  was  so  rendered  by  the  hole  into 
which  the  plaintiff  slipped  and  caused  him 
to  fall.  There  is  no  evidence  showing  any 
other  hole  In  like  dimensions  on  the  ground, 
or  one  that  approximated  its  extent  slmUarly 
situated ;  therefore  such  changing  conditions 
have  no  application  to  this  proposition." 
There  was  evidence  of  a  statement  of  the 
plaintiff  that  he  was  hurt  because  he  stood  in 
an  unusually  low  place,  and  had  to  throw 
higher,  and  there  was  evidence  that  the  bed  of 
the  pit  was  made  by  the  use  of  scrapers,  not 
as  level  as  a  fioor,  but  as  level  as  the  scrap- 
ers would  leave  it  It  is  evident  that  lo 
shoveling  the  gumbo  from  such  a  place  In- 
equalities in  the  ground  might  be  produced. 


Digitized  by 


Google 


1106 


121  SOUTHWESTERN  REPORTER. 


CTex. 


and  the  mere  doing  of  such  work  might  pro- 
duce transitory  conditions  the  mere  allow- 
ance of  which  would  not  constitute  negli- 
gence on  the  part  of  the  employer.  The  par- 
ticular spots  where  shoTellng  was  to  be  done 
were  not  permanent  places  kept  by  the  mas- 
ter wherein  the  servant  was  to  do  his  work, 
but  were  temporarily  used  and  constantly 
changing.  What  tbe  condition  really  was 
that  caused  plalntlCTs  Injury  was  a  ques- 
tion for  the  Jury  under  proper  instructions. 

There  Is  a  qualification,  applicable  to  such 
situations,  of  the  general  principle  as  to  the 
master's  duty  in  keeping  the  places  where 
his  servants  are  to  do  their  work.  Labatt, 
Master  and  Servant,  {  588;  26  Cyc.  1324. 
Whether  or  not  this  should  be  given  in  a 
charge  to  the  Jury  will,  of  course,  depend 
on  the  facts  developed  at  another  trial,  and 
whether  or  not  those  facts  are  sufficient  to 
authorize  tbe  submission  of  the  cause  to  a 
Jury.  As  the  evidence  now  stands,  It  fur- 
nishes no  legal  basis  for  a  recovery  by  plain- 
tiff. 

Because  of  tbe  insufficiency  of  the  evidence 
the  Judgment  must  be  reversed;  but,  as  the 
facts  may  be  more  fully  developed  at  an- 
other trial,  the  cause  will  be  remanded. 

Reversed  and  remanded. 


TEXAS  &  P.  RT.  QO.  et  al.  v.  HUBER  et  al. 

(Supreme  Court  of  Texas.     Oct.  27,  1900.) 

Removal  or  Causes  (g  19*)— AcnoN  Aoaiicst 
Fedebal  Cobpobation. 

An  action  brought  against  a  corporation 
created  by  an  act  of  Congress,  for  liabilltv  aris- 
ing from  negligence  Is  removable  to  the  federal 
court  on  petition  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  {  46;    Dec  Dig.  {  19.*] 

Error  from  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  Mrs.  M.  E.  Huber  and  others 
against  the  Texas  &  Pacific  Railway  Com- 
pany and  others.  Judgment  for  plalntlfTs 
and  defendants  bring  error.  Reversed  and 
remanded. 

See  also  95  S.  W.  668. 

W.  L.  Hall  and  T.  B.  McCormick,  for  plain- 
tiftB  In  error.  W.  T.  Strange,  Cockrell  & 
Gray,  and  M.  M.  Parks,  for  defendants  in 
error. 

GAINES,  C.  3.  Mrs.  M.  E.  Huber,  for  her- 
self and  as  next  friend'  for  her  minor  child, 
Georgia  Huber,  brought  this  suit  against  the 
Texas  &  Pacific  Railway  Company  and  R.  J. 
Ollphant  to  recover  for  the  killing  of  Law- 
rence Huber,  the  husband  and  father,  re- 
spectively, of  plaintiffs,  which  killing  It  Is 
alleged  was  occasioned  by  the  negligence  of 
defendant's  servants  operating  a  locomotive 


engine  against  and  over  tbe  deceased.  The 
two  defendants  duly  moved  that  the  cause  be 
transferred  to  the  federal  court  for  trial,  on 
the  ground  that  tbe  Texas  &  Pacific  Railway 
Company  was  chartered  by  an  act  of  Con- 
gress, and  the  application  was  overruled. 
The  case  went  to  trial  and  resulted  In  a 
Judgment  in  favor  of  the  plaintiffs  against 
the  railway  company  and  against  them  in 
favor  of  Ollphant.  That  Judgment  was  re- 
versed and  the  cause  remanded  for  a  new 
trial  as  to  the  Texas  &  Pacific  Railway  Com- 
pany, but  was  affirmed  as  to  Ollphant  When 
the  case  was  called  for  trial  tbe  second 
time  In  the  district  court  the  Texas  &  Pacific 
Railway  Company  presented  Its  petition  and 
bond  In  due  form  for  removal  to  the  federal 
court  alleging  that  it  was  a  corporation  duly 
created  by  an  act  of  the  United  States  Con- 
gress. Tbe  application  was  again  denied, 
and  the  case  went  to  trial  upon  its  merits 
and  resulted  In  a  Judgment  for  the  Texas  & 
Pacific  Railway  Company,  from  which  plain- 
tiffs have  appealed. 

The  Texas  &  Padflc  Railway  Company 
cross-assigned  as  error  in  the  trial  court  the 
failure  to  transfer  the  case  to  the  United 
States  Circuit  Court  for  the  Northern  Dis- 
trict of  Texas.  The  case  of  Matter  of  Dunn, 
212  U.  S.  S74.  29  Sup.  Ct  299,  53  U  Ed.  55S, 
is  the  most  recent  decision  of  the  Supreme 
Court  of  the  United  States  upon  this  subject 
and  we  are  unable  to  distinguish  that  case 
from  this.  That  was  a  case  in  which  Mrs. 
Dunn  for  herself  and  others  brought  suit 
against  the  Texas  &  Pacific  Railway  Com- 
pany In  a  state  district  court  at  Dallas,  Tex., 
and  also  against  C.  W.  Slayter  and  Carl  Ras- 
mussen,  who  were,  respectively,  engineer  and 
fireman  on  the  Texas  &  Pacific  Railway  to  re- 
cover damages  for  the  negligent  killing  of  J. 
J.  Dunn,  the  husband  of  one  of  the  plaintiffs 
and  the  father  of  the  others.  An  application 
was  filed,  which  was  Joined  in  by  all  of  the 
parties  defendants,  to  remove  the  case  to  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Texas,  and  tbe  appli- 
cation was  granted.  Thereupon  the  plaintiffs 
in  the  suit  filed  an  application  In  the  Su- 
preme Court  of  the  United  States  praying 
that  the  District  Judge  of  the  United  States 
for  tbe  Northern  District  of  Texas  and  his 
court  be  commanded  to  disregard  the  order 
of  removal  of  the  state  court,  and  to  dismiss 
the  case  out  of  his  court  The  application 
was  denied,  and  it  was  held  that  the  case 
was  properly  removed.  As  this  is  the  latest 
decision  of  the  Supreme  Court  of  the  United 
States  upon  the  subject  we  are  constrained 
to  bold  that  the  application  to  remove  In  tlilt 
case  should  have  been  granted. 

The  Judgment  is  therefore  reversed,  and 
tbe  cause  remanded  for  procedure  in  accord- 
ance with  this  opinion. 
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BBNBVIDAS  t.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20, 

1909.     On  Motion  for  Rehearing, 

Nov.  3,  1009.) 

1-  CsniiNAi.    Law    (|    1156*)— Appeal— Niw 

Tbiai^Rkvmw. 

Alleged  miscondnct  of  the  jary  In  reaching 
their  verdict  by  lot  being  cognizable  by  the 
trial  court,  its  conclusion,  unless  clearly  wrong 
and  unsupported  by  the  testimony,  will  not  be 
interfered  with  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  3071 ;   Dec  Dig.  {  1150.*] 

2.  Cbuinai.  Law  ({  1144*)— Appeal. 

In  the  absence  of  a  statement  of  facts,  the 

appellate  court  will  not  assume  that  the  charge 

in  a  criminal  case  was  prejudicial  to  accused. 

[Ed.    Note. — For    other    cases,    see    Criminal 

Law,  Cent.  Law,  i  8032;  Dec.  Dig.  i  1144.*] 

On  Motion  for  Rehearing. 

3.  CtenciWAi,  Law  (J  lOM*)— App«ai.. 

Whei«  no  complaint  of  the  coort's  cliarge 
is  made  in  the  motion  for  new  trial,  as  required 
by  Code  Cr.  Proc.  1805,  art.  723,  alleged  error 
therein  will  not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2683;   Dec  Dig.  {  1064.*] 

Appeal  from  District  Court,  Gonzales 
Connty;  M.  Kennon,  Judge. 

Callatlno  Benevldaa  was  convleted  of  as- 
sault witb  intent  to  murder,  and  appeals. 
Affirmed. 

W.  B.  Green,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSET,  J.  Appellant  was  convicted  In 
the  district  court  of  Gonzales  county  on  a 
charge  of  assault  with  intent  to  murder, 
and  bis  punishment  assessed  at  confinement 
In  the  penitentiary  for  a  period  of  four 
years. 

1.  There  Is  no  statement  of  facts  In  the 
record.  The  motion  for  a  new  trial  Is  con- 
fined to  the  single  ground  of  the  misconduct 
of  the  Jury,  In  that  they  arrived  at  their 
verdict  by  lot;  the  allegation  being  in  sub- 
stance that,  after  the  ;Kiry  had  arrived  at 
the  conclusion  that  appellant  was  guilty, 
the  penalty  was  determined  In  the  following 
manner:  Eight  of  the  Jurors  were  In  favor 
of  assessing  defendant's  punishment  at  6 
years  In  the  penitentiary,  and  four  of  the 
Jurors  were  in  favor  of  assessing  his  punish- 
ment at  2  years  In  the  penitentiary,  and 
that  they  agreed  in  advance  that  each  Juror 
should  state  the  number  of  years  he  was  In 
favor  of  assessing,  and  that  the  total  sum 
thus  agreed  on  should  be  divided  by  12,  and 
that  the  quotient  should  be  the  term  assess- 
ed against  appellant,  and  that  the  Jury 
shonld  be  boimd  by  the  result  thus  to  be  as- 
certained, and  that  the  aggregate  number 
of  years  amounted  to  48  years,  and  this 
sum  divided  by  12  made  the  verdict  of  4 
years.  Evidence  was  heard  on  this  motion, 
and  two  of  the  Jurors,  Wlllard  and  Grlffln, 
by  their  testimony  In  substance  affirmed  the 
tmth  of  the  grounds  contained  In  the  mo- 


tion. This  allegation,,  however,  was  in  sub- 
stance disproved  by  the  testimony  of  six 
others  of  the  Jury.  The  facts  touching  this 
matter  are  authenticated  In  proper  bill, 
which  we  have  carefully  examined.  We  held 
In  the  late  case  of  Fox  v.  State,  53  Tex.  Cr. 
R.  150,  109  S.  W.  870,  that  where  the  ques- 
tion of  misconduct  of  Jury  was  made  the 
matter  of  diligent  Inquiry  by  and  under  the 
direction  of  the  trial  court,  and  there  was 
ample  evidence  to  sustain  the  findings  of 
said  court  that  there  was  no  such  miscon- 
duct, the  action  of  the  court  will  not  b*  dis- 
turbed. It  was  also  stated  in  the  case  of 
Holt  V.  State,  51  Tex.  Cr.  R.  15,  100  8.  W. 
156,  that  "where,  upon  motion  for  new  trial 
after  conviction  of  murder,  the  affidavit  of 
two  of  the  Jurors  claiming  that  the  verdict 
was  reached  by  lot,  and  nine  of  the  Jurors 
testified  that  no  such  agreement  was  made, 
the  court  was  authorized  under  the  testimo- 
ny to  determine  that  the  verdict  was  not 
reached  by  lot"  The  same  conclusion.  In 
substance,  was  reached  In  the  case  of  Good- 
man v.  State,  40  Tex.  Cr.  R.  191,  91  S.  W. 
795,  and  this  ruling  Is  supported  by  many 
other  decisions  of  this  court  Matters  of 
this  sort  are  cognizable  by  the  trial  court, 
and,  unless  the  conclusion  there  reached  la 
clearly  wrong  and  unsupported  by  the  tes- 
timony, we  feel  like  we  ought  not  to  and  can- 
not Interfere. 

2.  In  the  brief  filed  herein  by  counsel  for 
appellant  complaint  Is  made  of  the  court's 
charge.  This  cannot  avail  appellant,  for  two 
reasons:  In  the  first  place,  in  the  absence 
of  statement  of  facts,  we  would  not  be  au- 
thorized to  assume  that  the  charge  was  hurt- 
ful to  appellant ;  and,  again,  no  complaint  of 
the  court's  charge  was  made  In  motion  for 
a  new  trial. 

As  presented,  there  Is  no  error  for  which 
we  would  be  authorized  to  reverse  the  Judg- 
ment of  conviction,  and  It  Is  accordingly  af- 
firmed. 

BROOKS,  J.,  absent 

On   Motion   for  Rehearing. 

RAMSET,  jr.  Counsel  for  appellant  calls 
our  attention  to  a  very  patent  and  obvious 
error  of  fact  in  the  opinion  of  the  court 
heretofore  rendered.  It  is  therein  stated 
that  there  was  no  statement  of  facts  con- 
tained In  the  record.  This  statement  Is  whol- 
ly inaccurate.  Excuses  for  oversight  In  so 
stating  are  unnecessary,  and,  considering 
the  care  we  should  exercise  In  respect  to 
such  a  matter,  ought  to  be,  and  doubtless 
would  be,  tmavalling.  However,  this  mis- 
statement  of  fact  In  no  way  affects  the  ac- 
curacy and  correctness  of  the  opinion.  There 
was  no  complaint  of  the  court's  charge  made 
in  motion  for  a  new  trial,  and  under  the 
terms  of  article  723  of  our  Code  of  Criminal 
Procedure  of  1895,  and  a  long  line  of  de- 
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dalona  In  this  state,  we  are  not  authorized 
to  consider  matters  raised  on  the  appeal. 

The  motion  for  rehearing  Is  accordingly 
overruled. 


DAVIS  ▼.  STATE. 
'Court  of  Criminal  Appeals  of  Texas.    Jane  23» 

1909.     Rehearinr  Denied  Nor.  8,  1909.) 
i.  WrrNEssBs  ({  350*)— Gbkdibilitt— Ikdiot- 

lUNT  roB  Cbihb. 

)n  a  proBecution  for  manslaughter,  where 
accused,  on  crosB-ezamination,  in  answer  to  a 
question  as  to  his  reason  for  firing  a  second 
shot  into  a  saloon  after  shooting  decedent,  stat- 
ed that  his  purpose  was  to  keep  any  one  from 
coming  out  and  shooting  him  down,  and  that 
be  did  not  shoot  at  one  C,  son  of  decedent,  it 
was  competent  to  asii  him  If  he  had  been  in- 
aicted  for  assault  with  Intent  to  murder  C,  to 
show  his  motive  for  the  statement  and  to  affect 
bis  credibility. 

[Eld.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  K  1140-1149 ;   Dec.  Dig.  f  350.*] 
2.  Homicide    ({    338*)  —  Appbai,  —  Habumss 

Ebbob— Admission  of  Dvidencd. 

Even  if  admission  of  the  testimony  was 
error,  it  was  harmless,  where  the  jury  gave  ac- 
cused the  minimum  punishment  for  manslaugh- 
ter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  713;  Dec  Dig.  J  338.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Cooke  Coun- 
ty ;  C3em  B.  Potter,  Judge. 
•  Sam  Da  via  was  convicted  of  manalaughter, 
«Dd  appeals.    Affirmed. 

Potter  &  Culp  and  Davis  &  Tbomason,  for 
appellant  F.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  two  years'  confinement  In  the  penitentiary. 

The  only  bill  of  exceptions  in  the  record 
presents  the  following:  While  defendant  was 
upon  the  stand  as  a  witness  In  his  own  be- 
Aalf,  and  while  he  was  being  cross-examined 
by  B.  B.  Bell,  private  counsel  for  the  state, 
and  after  the  defendant  had  testified  that  he 
did  not  shoot  at  Bay  Clark,  or  see  Bay  Clark 
when  he  fired  Into  the  saloon,  said  state's 
counsel  asked  the  defendant  the  following 
question:  "Tou  have  been  Indicted  for  as- 
sault with  Intent  to  murder  In  the  Bay  Clark 
case?"  To  this  the  defendant's  counsel  ob- 
jected, because  the  record  is  the  best  evi- 
dence, and  because  an  indictment  found  by 
the  grand  Jury  la  no  evidence  of  guilt,  and 
because  It  is  an  effort  to  get  before  the  Jury 
the  opinion  of  the  grand  Jury  In  reference  to 
Ube  transaction  now  being  Investigated.  The 
ebjectlona  being  overruled  by  the  court,  ap- 
i^llant  answered  that  he  had  been  Indicted 
toy  the  grand  jury  for  assault  with  Intent  to 
murder  Bay  Clark.  The  following  transcript 
from  the  stenographer's  notes  Is  attached  to 
this  bill  and  made  a  part  of  the  Judge's 


qualification  thereto:  "Cross-examination  of 
Sam  Davis  by  R  R.  Bell:  Q.  What  was  your 
reason  for  shooting  the  second  shot?  A.  To 
bold  the  front  of  that  house,  to  keep  any  one 
from  coming  out  of  that  house  and  from 
shooting  me  down.  Q.  Ton  have  been  Indict- 
ed for  assault  to  murder  in  the  Bay  Clark 
case?  A.  Xes,  sir;  I  guess  I  have.  I  am 
under  bond.  The  Court:  I  don't  think  it 
is  material.  Q.  Tou  claim  that  you  didn't 
shoot  at  Bay  dark  at  all?  A.  No,  sir;  I 
didn't  Q.  And  what  was  your  explanation? 
A.  I  said  I  shot  down  through  the  bouse  for 
the  purpose  in  order  to  bold  the  front  of  that 
house,  to  keep  any  one  that  might  be  in  tlie 
house  from  coming  out  and  shooting  me 
down.  I  knew  Dud  Clark  worked  in  tliat 
house,  and,  of  course,  I  expected  blm  to  come 
with  both  hands  full  of  six-shooters." 

This  testimony  was  admlaslble.  Appellant 
had  stated  he  shot  into  the  bouse  to  keep 
any  one  from  coining  out  of  same  to  assault 
him.  Now,  to  show  the  motive  for  malcing 
said  statement,  the  state  called  upon  appel- 
lant  to  prove  that  he  was  indicted  for  shoot- 
ing at  Bay  Clark,  and  that  that  Is  the  rea- 
son be  swore  he  did  not  shoot  at  Bay  Clark, 
but  merely  shot  into  the  house  to  keep  some 
one  from  coming  out  of  the  house;  tliat  he 
knew  Dud  Clark  worked  in  the  house,  and 
expected  Iiim  to  come  out  with  both  hands 
fuU  of  six-shooters.  Where  a  party  gives 
testimony,  it  is  always  germane,  proper,  and 
legitimate  to  show  a  motive  for  said  state- 
ment, and  certainly,  If  appellant  is  Indicted 
for  assault  to  murder  upon  Bay  Clark,  this 
would  give  him  a  strong  motive  for  swearing 
that  he  did  not  shoot  at  Bay  Clark,  and  the 
fact  that  at  the  time  he  gave  such  testimony 
he  was  indicted  becomes  a  pertinent  inquiry, 
and  goes  to  that  extent  to  discredit  the  ac- 
curacy of  his  statement  when  he  says  he  did 
not  shoot  at  Clark.  This  Is  not  a  case  where 
there  is  a  bare  controversy  in  the  testimony; 
but  the  defense  is  trying  in  this  testimony 
to  make  out  a  perfect  defense  and  to  show  a 
legitimate  and  lawful  purpose  in  all  of  his 
acts  which  were  part  and  parcel  of  the  res 
gest«e  of  the  transaction.  Now,  when  he 
states  he  did  not  shoot  at  Clark,  it  very  per- 
tinently suggests  itself  to  any  one's  mind  that 
he  might  be  preparing  a  defense  to  the  in- 
dictment for  assault  with  intent  to  mnrder 
said  Clark,  or  at  lease  the  fact  of  being  in- 
dicted suggested  that  this  might  be  his  mo- 
tive for  so  swearing,  and,  therefore,  goes  to 
reflect  upon  the  credibility  of  the  statement 
and  general  credibility  of  the  witness. 

In  this  connection  the  court  charged  the 
Jury  as  follows:  "Tou  are  instructed  that 
the  defendant  cannot  be  convicted  in  this 
case  ft>r  shooting  at  or  threatening  to  shoot 
at  any  other  person  than  the  deceased.  He 
is  on  trial  alone  for  the  killing  of  Lowe 
Clark."    To  this  extent  this  was  dearly  a 
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admitted.  Appellant  doea  not  complain  of 
the  lack  of  proper  limitation  of  the  testi- 
mony ;  but  the  objection  that  appellant  makes 
Is  that  It  was  an  Indirect  way  of  eliciting  the 
opinion  of  the  grand  Jury  in  reference  to  a 
material  part  of  the  evidence  upon  this  trial. 
V^  do  not  think  there  was  any  error  in  the 
admUsion  of  the  testimony.  This  la  especial- 
ly 8o  in  the  light  of  the  verdict  in  this  case, 
which  was  for  two  years,  the  minimum  pun- 
ishment for  manslaughter.  The  evidence 
clearly  supports  the  verdict  The  Jury  hav- 
ing given  appellant  the  minimum  punishment, 
we  cannot  see  how  the  testimony,  even  if  er- 
roneous, could  hav%  injured  appellant 

Finding  no  error  in  the  record,  the  judg- 
ment is  In  all  tilings  affirmed. 

DAVIDSON,  P.  J.  (dissenting).  This  con- 
viction was  for  manslaughter;  the  punish- 
ment assessed  being  two  years'  confinement 
In  the  penitentiary. 

The  serious  question  nrged  by  appellant  is 
that  the  facts  are  not  sufficient  to  support  the 
conviction  for  manslaughter;   that  it  was  a 
case  purely  of  self-defense.    Pretermitting  a 
discussion  of  this  question,  the  evidence  is 
very  cogent  showing   that   appellant   acted 
only  In  self-defense.    There  had  been  trouble 
between  the  parties  in  which  the  deceased 
was  the  aggressor.     While  these  troubles 
were  of  a  wordy  nature,  the  evidence  Is  that 
the  deceased  was  the  provoking  party.    After 
the  last  wordy  altercation.  In  which  threats 
were  made  by  deceased  and  Intimations  that 
he  would  renew   the  troubles,   the  parties 
separated,  and  appellant  armed  himself  In 
anticipation  of  further  trouble.    While  walk- 
ing along  the  sidewalk  with   a  friend  en 
route  to  a  wagon  yard  to  get  his  team  for 
the  purpose  of  leaving  town,  appellant  passed 
the  door  of  a  saloon  in  which  was  stationed 
the  deceased,  his  son,  and  a  friend.    There 
Is  some  contradiction  at  this  point  as  to  who 
spoke  first    The  difficulty  occurred,  and  de- 
ceased was  shot  by  appellant    The  evidence 
Is  to  the  effect  that  deceased  was  making 
a  demonstration  to  draw  a  pistol,  and  a  pis- 
tol was  found  upon  his  body.    Appellant  fired 
one  other   shot    but  not  at  the   deceased. 
a?he   state   contended   that   appellant    fired 
this  shot  at  Ray  Clark,  son  of  deceased.    Ap- 
pellant's evidence  Is  to  the  effect  that  the 
shot  was  fired  into  the  saloon  generally — 
not  at  anybody  at  all,  bnt  as  a  warning  to 
those  on  the  inside,  who  were  friends  of  the 
deceased,  not  to  make  a  further  attack  up- 
on him. 

In  this  condition  of  the  record,  and  while 
appellant  was  npon  the  stand  testifying  In 
Ills  own  behalf,  a  bill  of  exceptions  recites 
the  following:  That  while  appellant  was  be- 
Ins  cross-examined  by  private  counsel  repre- 
senting the  state,  and  after  appellant  testi- 
fied be  did  not  shoot  at  Ray  Clark,  or  see 
Bay  Clark  when  he  fired  into  the  saloon,  said 


with  attempt  to  murder  in  the  Ray  Cla: 
case?"    Appellant  objected,  because  the  r< 
ord  is  the  best  evidence,  and  because  an  1 
dlctment  found  by  the  grand  Jury  is  no  ei 
dence  of  guilt,  and  because  it  is  an  effort 
get  before  the  Jury  the  opinion  of  the  grai 
Jury  in  reference  to  the  transaction  now  u; 
der  investigation.    The  objections  being  ove 
ruled,  the  witness  was  required  to  answ« 
that  he  had  been  indicted  by  the  grand  Jui 
for  assault  with  intent  to  murder  Ray  Clarl 
In  connection  with  this,  and  as  a  part  c 
the  bill.  It  Is  recited  that  the  stenographer' 
notes,  which  are  made  a  part  of  the  qualifies 
tlon  of  the  bill,  show:    "Q.  What  was  you 
reason  for  shooting  the  second  shot?     A 
To  hold  the  front  of  that  house,  to  keep  an; 
one  from  coming  out  of  that  bouse  and  fron 
shooting  me  down.    Q.  You  have  been  Indict 
ed  for  assault  to  murder  In  the  Ray  Clarl 
case?     A.  Yes,  sir;  I  gness  I  have.     I  an 
under  bond.*'    Then  follow  the  objections  ol 
appellant    The  court  said:    "I  don't  think  11 
is  material.     (Defendant  excepts.)     Q.  You 
daim  that  you  did  not  shoot  at  Ray  Clark 
at  aU?    A.  No.  sir;   I  didn't    Q.  And  what 
was  your  explanation?    (Defendant  objects.) 
A.  I  said  I  shot  down  through  the  house  for 
the  purpose  In  order  to  hold  the  front  of 
that  house,  to  keep  any  one  that  might  be  in 
the  house  from  coming  out  and  shooting  me 
down.     I  knew  Dud  Clark  worked  in  that 
house,  and,  of  course,  I  expected  him  to  come 
with  both  hands  full  of  six-shooters." 

We  are  of  opinion  that  this  evidence  was 
Inadmissible.  It  was  but  the  expression  of 
the  grand  jury  of  what  they  thought  of  the 
case,  and  of  the  shooting,  and  appellant's 
connection  with  it.  The  indictment  against 
appellant  for  the  shooting  at  Ray  Clark  was 
a  part  and  parcel  of  the  transaction  under 
investigation.  If  as  a  matter  of  fact  he  did 
shoot  at  him.  It  was  denied  by  appellant 
and  the  finding  of  the  grand  jury,  as  shown 
on  the  face  of  the  bill  of  the  indictment 
was  used  to  contradict  appellant  on  this  is- 
sue. It  was  bnt  their  op^on,  and  was  not 
legitimate  testimony  for  the  purpose  of  im- 
peachment. See  Long  v.  State,  17  Tex.  App. 
128 ;  Shambnrger  v.  State,  24  Tex.  App.  433, 
6  S.  W.  640;  Taylor  v.  State,  50  Tex.  Cr. 
R.  381,  97  S.  W.  474;  Mbore  v.  State,  46  Tex. 
Cr.  R.  54,  79  S.  W.  665;  De  La  Oarza  v. 
State  (Tex.  Cr.  App.)  61  S.  W.  484.  It  wiU 
be  noted  that  between  the  testimony  of  ap- 
pellant and  Ray  CHark  there  Is  a  sharp  con- 
flict as  set  out  In  the  bill  of  exceptions. 
The  testimony  of  Ray  Clark,  or  that  for  the 
state,  is  to  the  effect  that  appellant  fired  the 
second  shot  into  the  house  where  Ray  Clark 
was  for  the  purpose  of  killing  Ray  Clark. 
Appellant's  testimony  Is  directly  to  the  ef- 
fect that  he  shot  into  the  front  of  the  bouse 
to  prevent  those  whom  he  saya  were  in  con- 
spiracy against  his  life  from  coming  out  to 
where  he  was  to  kill  him.    A  conflict  of  evi- 
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dence  will  not  InstUy  tbe  Introduction  of 
teetlmony  to  Impeacb  or  sustain  a  witness. 
Long  v.  State,  17  Tex.  App.  128 ;  Rushing  t. 
State,  25  Tex.  App.  60T,  8  S.  W.  807;  Brltt 
V.  State,  21  Tex.  App.  215,  17  S.  W.  255;  Mc- 
Grath  t.  State,  35  Tex.  Cr.  R.  413,  34  S.  W. 
127,  941 ;  Harris  v.  State  (Tex.  Cr.  App.)  45 
S.  W.  714;  Murphy  v.  State  (Tex.  Cr.  App.) 
40  S.  W.  978;  Jacobs  v.  State,  42  Tex.  Cr. 
App.  353,  59  S.  W.  1113. 

Here  firing  of  tbe  second  shot  was  proved 
by  the  state  and  the  appellant  There  was 
no  conflict  upon  this  question;  tbe  conflict 
being  In  regard  to  the  reason  for  firing  tbe 
second  shot  The  Indictment,  or  the  fact 
that  it  was  returned  by  the  grand  Jnry 
against  appellant,  charging  him  with  assault 
with  Intent  to  murder  Ray  Clarlt,  conld 
have  no  bearing  upon  this  Issue,  and  was 
thoroughly  Illegitimate.  It  was  but  tbe  opin- 
ion of  tbe  grand  Jury,  found  in  the  fact  of 
the  return  of  tbe  bill,  that  they  believed  ap- 
pellant shot  at  Ray  Clark,  and  did  not,  as 
he  testified,  shoot  to  prevent  Clarli:  and 
others  from  coming  out  of  the  bouse  and  malt- 
ing an  attack  upon  him.  This  act  of  the 
grand  Jury  could  not  be  used  to  settle  or 
prove  which  theory  was  correct  As  before 
stated,  It  would  be  but  a  conflict  In  tbe  evi- 
dence, and  only  upon  tbe  purpose  for  which 
appellant  fired  the  shot  Under  tbls  state 
of  case,  under  all  tbe  authorities,  this  evi- 
dence was  not  permissible,  either  to  sustain 
the  state's  evidence  or  to  Impeach  appellant. 
Here,  tbe  Issue  as  to  the  shooting  being  ad- 
mitted. It  was  a  sharp  contest  between  tbe 
testimony  of  Clark  and  appellant  as  to  tbe 
purpose,  and  the  act  of  the  grand  Jury  Is 
thrown  Into  the  scale  to  determine  that  fact 
against  appellant's  testimony.  They  saw 
proper  to  believe  Clark,  and  thus  found  tbe 
indictment  It  was  but  their  conclusion  of 
tbe  effect  of  Clark's  testimony  as  against  ap- 
pellant's. The  authorities  cited  are,  I  think. 
In  point  and  settle  the  matter  for  appellant, 
and  against  the  state's  contention. 

Believing  there  was  error  In  the  admission 
of  the  testimony,  and  of  such  a  nature  as  to 
require  a  reversal  of  the  Judgment,  I  respect- 
fully enter  my  dissent  and  believe  the  Judg- 
ment ought  to  be  reversed,  and  tbe  cause  rfe- 
manded  for  another  trial. 


PHILLIPS  V.  STATE. 

(Oart  of  Criminal  Appeals  of  Texas.    June  9, 

1909.    Rehearing  Denied  Nov.  3,  1909.) 

1.  Cbimiwai-  Law  (8  1038*)— Appkai/— In- 
BTBUCTI0N8  — Omission  — Nkckssitt  of  Rib- 
quest. 

Failnre  to  charge  on  alibi  is  not  gronnd  for 
reversal,  unless  appellant  requested  a  special 
instruction  covering  the  question  which  was  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  «  2646;  Dec.  Dig.  I  1038.*] 


2.  Cbiminai.  Law  (|  1173*)— Ihstbuctions- 
Alibi. 

In  a  prosecution  for  bog  theft,  the  conrt 
charged  that  if  defendant  was  present  with  an- 
other, and  they  or  either  of  them,  acting  with 
a  common  purpose  into  which  defendant  en- 
tered, tindertook  to  steal  a  hog,  then  defendant 
would  l>e  a  principal,  and  that  defendant's  mere 
bodliy  presence  without  participating  in  tbe 
intent  would  not  make  liim  guilty  as  the  ppn- 
cipal,  nor  would  his  subsequent  receipt  of  some 
of  the  stolen  meat  make  him  guilty  of  theft. 
but  that  it  most  be  shown  that  he  participated 
in  the  original  taking.  Held,  that  the  court's 
failure  to  affirmatively  charge  on  alibi  was  not 

? round  for  reversal  under  Code  Cr.  Proa  1895, 
723,  providing  that  a  conviction  shall  not 
be  reversed  unless  tbe  alleged  error  was  cal- 
culated to  prejudice  defendant's  rights. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  3165;    DecTDig.  I  1173.*] 

Appeal  from  District  Court  Cherokee  Coun- 
ty; James  I.  Perkins,  Judge. 

Gabe  Phillips  was  convicted  of  bog  tbeft, 
and  be  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gea,  for  the 

State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  hog  theft;  his  punishment  being  as- 
sessed at  two  years'  confinement  in  the  pen- 
itentiary. 

The  alleged  owner  lost  two  bogs.  Tbey 
were  white  in  color.  Appellant  and  a  num- 
ber of  other  negroes  were  charged  with  tbe 
tbeft  of  a  hog.  The  taking  of  the  hogs  oc- 
curred on  Saturday  evening.  The  search  for 
tbe  bogs  was  made  on  Monday,  and  freshly 
killed  bog  meat  found  secreted  at  tbe  resi- 
dence of  tbe  different  parties.  Much  of  this 
meat  was  from  a  bog  that  had  been  skinned. 
Tbe  meat  had  all  been  secreted  In  different 
ways.  At  appellant's  house  the  meat  was 
found  under  the  floor  wrapped  in  a  sack.  The 
state's  case  was  shown  by  circumstantial  evi- 
dence. A  negro  girl  testified  she  saw  a  white 
hog  In  the  door  of  appellant's  bouse  on  Sun- 
day morning,  at  which  time  It  was  intact 
except  tbe  head  was  gone.  There  are  other 
circumstances  tending  to  connect  appellant 
with  the  matter  of  more  or  less  cogency,  but 
we  deem  It  unnecessary  to  go  Into  a  detailed 
statement  of  these  matters.  Appellant  took 
the  stand,  and  denied  having  any  connection 
with  tbe  theft  of  tbe  bog  as  well  as  having 
received  any  of  the  stolen  meat  He  account- 
ed for  having  hog  meat  by  reason  of  a  pur- 
chase of  meat  about  two  weeks  prior  to  this 
transaction,  and  It  may  be  fairly  assumed 
that  he  had  made  the  purchase  of  meat  about 
which  he  testified,  and  about  the  time  he 
stated.  The  meat,  however,  that  he  purchas- 
ed was  not  skinned,  nor  did  it  have  any  shot 
In  It;  the  seller  testifying  that  tbe  b(^  from 
which  the  meat  came  which  he  sold  appel- 
lant was  not  shot,  but  that  be  bad  knocked 
It  In  tbe  head  with  an  axe.  The  meat  found 
under  appellant's  house  had  small  sized  shot 
In  It  about  No.  4  or  No.  6. 
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There  are  no  bills  of  exception  in  the  rec- 
ord. There  were  some  exceptions  noted  In 
•the,  statement  of  facts,  but  in  such  a  general 
confused  way  that  they  do  not  sufficiently 
firesent  any  matter  for  revision. 

The  charge  of  the  court  is  criticised  sharp- 
ly, the  principal  contentions  being,  first,  the 
failure  of  the  court  to  charge  alibi;  and, 
second,  that  It  did  not  sufficiently  charge 
the  jury  that.  If  appellant  only  received 
meat  and  was  not  connected  with  the  original 
taking,  he  could  not  be  convicted  under  this 
Indictment,  it  being  only  for  theft.  The 
charge  in  this  respect  is  as  follows:  "All 
:personB  are  principals  who  are  guilty  of  act- 
ing together  In  the  commission  of  an  offense- 
So,  In  this  case,  if  the  hog  or  hogs  were 
frandulently  taken  as  alleged  in  the  indict- 
ment, and  the  defendant  was  present  with 
another  or  others  at  such  taking,  and  they 
■or  either  of  them,  acting  with  a  common  pur- 
I>06e  and  design  into  which  defendant  enter- 
■ed,  and  which  he  understood,  to  steal  such 
bog  or  hogs,  shot  and  took  such  hog  or  hogs, 
then  in  such  case  the  defendant  would  be  a 
■principal  in  such  theft,  no  matter  what  part 
he  performed  in  such  unlawful  taking,  or 
-whether  he  In  fact  gave  any  physical  aid  or 
iiot  in  such  act  of  taking.  On  the  other  hand, 
mere  bodily  presence  of  the  defendant,  wlth- 
■ont  participation  in  the  intent  and  purx>ose 
to  commit  the  theft,  would  not  make  bia 
guilty  as  such  principal,  nor  would  his  sub- 
-seguent  receipt  and  concealment  of  some  of 
the  stolen  meat  knowing  It  to  be  stolen  (if 
it  was  stolen  and  be  did  receive  It)  of  Itself 
make  him  guilty  of  the  theft  In  order  to 
convict  the-  defendant,  the  jury  must  find 
that  he  participated  as  a  principal  in  the 
-original  taking.  But  if  two  bogs  belonging 
to  McGlll  were  stolen  at  or  about  the  same 
time,  and  the  defendant  participated  as  a 
principal  in  the  theft  of  either,  it  would  be 
^sufficient  for  his  conviction,  and  It  would  be 
immaterial  whether  be  participated  in  the 
theft  of  both  or  as  to  which  particular  hog 
•of  the  two  he  helped  to  steal."  The  court 
also  gave  a  charge  on  circumstantial  evi- 
.dence.  Appellant  did  not  request  special  In- 
structions. His  objections  to  the  charge  are 
urged  in  motion  for  a  new  trial.  In  the  re- 
cent case  of  Jones  v.  State,  53  Tex.  Cr.  R. 
131,  110  S.  W.  741,  126  Am.  St.  Rep.  776,  the 
-rule  was  laid  down  in  regard  to  charges  on 
alibi  and  the  failure  of  the  court  to  give 
.same  that  It  would  not  be  ground  for  reversal 
unless  appellant  requested  special  instruc- 
tions covering  that  question  and  it  was  re- 
fused, and  it  was  further  held  in  that  case 
that  the  charge  given  sufficiently  covered 
that  question.  The  charge  In  this  case  per- 
liaps  more  strongly  presents  the  question  of 
alibi  than  was  done  in  the  Jones  Case,  supra. 
Under  that  authority,  this  contention  of  ap- 
4>ellant  is  not  well  taken.  While  the  charge 
In  regard  to  concealing  property  is  rather 


negatively  given,  yet  the  jury  are  instructed 
that  he  would  not  be  guilty  as  a  principal  If 
he  received  and  concealed  the  stolen  meat, 
knowing  it  to  be  stolen,  if  it  was  stolen,  and 
he  received  it;  that  this  would  not  con- 
stitute him  guilty  of  theft  The  court  fur- 
ther stated  to  the  jury  that,  in  order  to  con- 
vict appellant,  they  must  find  that  he  par- 
ticipated as  a  principal  in  the  original  taking, 
and  this  charge  was  given  directly  in  connec- 
tion with  reference  to  the  clause  in  regard 
to  receiving  and  concealing  stolen  property. 
Under  the  provisions  of  article  723  Of  the 
Code  Of  Criminal  Procedure  of  lto5,  as  con- 
strued by  this  court,  this  charge  seems  to  be 
sufficient;  at  least,  it  is  not  sufficiently  er- 
roneous to  require  a  reversal.  We  would  sug- 
gest, however,  that  wherever  issues  are  pre- 
sented by  the  testimony  that  a  pertinently  af- 
firmative charge  be  given  presenting  those 
matters.  But,  as  the  record  is  before  us,  we 
are  of  opinion  the  errors  are  not  of  sufficient 
importance  to  require  a  reversaL  Therefore 
the  judgment  is  affirmed. 


FULKERSON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20, 
1909.) 

1.  ASSATTLT  AND  BATTEBT  (|  54*)— AOaBAVAT- 

SD  Assault— GRAvrrr. 

Where  defendant  struck  prosecutor  eight  or 
ten  blows  on  the  head  with  a  ticket  punch,  in- 
flicting wounds,  knocking  him  down,  and  ren- 
dering him  nnconscions,  irom  which  he  was  con- 
fined to  his  bed  for  a  time,  and  one  of  the 
wounds  waB_2V^  Inches  long,  breaking  the  skin 
and  penetrating  to  the  bone,  the  injury  was  suf- 
ficiently serious  to  sustain  a  conviction  of  ag- 
gravated assault. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  IS  75,  78;  Dec.  Dig.  §  54.*] 

2.  Cbiminai.  Law  (8  614*)— Continuancb— 
Absence  of  Witness— Requisites. 

A  second  or  subsequent '  application  for  a 
continuance  for  absence  of  a  witness  must  show 
that  the  testimony  cannot  be  procured  from  any 
other  source  known  to  defendant. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  it  1312-1314;  Dec.  Dig.  { 
614.*] 

3.  Cbiminal  Law  (J  695*)— ContinuaKcb— 
Absence  or  Witness  —  Natube  of  Evi- 
dence. 

A  continuance  for  absence  of  a  witness  was 
properly  denied,  where  the  testimony  was  hear- 
say. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 1827 ;  Dec.  Dig.  8  695.*] 

4.  CbihiNal  Law  ({  1166*)— Continuance- 
Absence  or  Witness— Pbe^udicb. 

.  Accused  was  not  prejudiced  by  the  denial  of 
his  application  for  a  continuance  for  absence  of 
certain  witnesses,  where  he  produced  a  witness 
who  was  present  and  who  testified  as  an  eyewit- 
ness to  all  the  facts  which  it  was  averred 
conid  be  proved  by  the  missing  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  (  3111 ;    Dec  Dig.  i  1166.*] 

Appeal  from  Denton  County  Court;  Le« 
Zumwalt  Judge.    . 
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J.  H.  Fulkeraon  waa  convicted  of  aggraTat- 
cd  assault,  and  he  appeals.    Affirmed. 

Oarnett  ft  Eldrldge  and  Hopkins  &  Mllli- 
ken,  for  appellant  F.  3.  McCord,  Asst  Atty. 
Gen.,  for  the  Stat& 

RAAISET,  J.  This  Is  an  appeal  prosecuted 
from  a  conviction  for  the  offense  of  aggravat- 
ed assault,  obtained  In  tbe  county  court  of 
Denton  county. 

Tbe  testimony  of  tbe  state  Is  to  tbe  effect. 
In  substance,  that  appellant,  practically  with- 
out excuse,  struck  one  T.  E.  Oerren,  while 
his  back  was  towards  him,  some  eight  or 
ten  blows  on  the  head  with  his  ticket  punch, 
Inflicting  serious  wounds,  knocking  him  down, 
and  rendering  bim  unconscious.  Tbe  record 
shows  tbat  tbe  wounds  were  of  such  gravity 
as  to  confine  €rerren  to  his  bed,  and  tbat  one 
of  them  was  2Mi  to  S  Inches  long,  breaking 
the  skin  and  penetrating  to-  the  bone.  Appel- 
lant claimed  he  acted  In  self-defense,  and  on 
this  Issue  the  testimony  was  decidedly  con- 
flicting. The  case  was  tried  before  tbe  court 
without  tbe  Intervention  of  a  Jury.  The 
state's  evidence.  If  believed,  makes  out  a  case. 

1.  Among  other  things,  it  Is  urged  tbere  Is 
no  sufficient  evidence  tbat  tbe  injury  was 
serious,,  as  tbat  term  is  used  In  tbe  statute, 
and  we  are  referred,  to  sustain  this  proposi- 
tion, to  numerous  decisions  of  this  court  It 
seems  to  the  writer  tbat  tbe  decisions  have 
gone  very  far  on  this  line,  and  have  required 
the  Injuries  to  be  Indeed  serious  In  fact  be- 
fore a  conviction  could  be  sustained  under 
this  subdivision  of  our  statute.  Each  case, 
after  all,  however,  rests  somewhat  on  its  own 
facts.  Our  Judgment  Is,  however,  tbat  as 
here  presented  tbe  evidence  Is  Buffldent 
Wilson  V.  State,  34  Tex.  Cr.  R.  64,  29  S.  W. 
41,  and  Stevens  y.  State,  27  Tex.  App.  461, 
U  8.  W.  459. 

2.  When  the  case  was  called  for  trial,  ap- 
pellant made  his  second  application  for  a 
continuance  for  want  of  the  testimony  of  J. 
M.  McCommas,  who  was  alleged  to  reside  In 
tbe  city  of  Dallas,  and  R.  M.  Low,  who  was 
alleged  to  reside  at  Letot,  In  Dallas  county. 
No  process  was  Issued  for  either  of  these 
witneiises  until  on  or  about  tbe  day  tbe  case 
was  called  for  trial,  wblcb  was  on  tbe  2l8t 
day  of  January,  1908.  The  application  Itself 
shows  that  It  was  tbe  second  application. 
Among  other  essentials  required  in  a  second 
or  subsequent  application  Is  tbat  same  shall 
■bow  tbat  tbe  testimony  cannot  be  procured 
from  any  other  source  known  to  defendant 
and  It  has  been  uniformly  held  tbat  an  ap- 
plication which  falls  to  show  this  Is  In- 
sufficient McCuUoch  V.  State,  35  Tex.  Cr. 
R.  268,  33  S.  W.  230;  Pinckord  v.  State,  13 
Tex.  App.  468;  Henderson  v.  State,  5  Tex. 
App.  134.  It  also  appears,  by  an  affidavit  of 
McCommas  attached  as  an  exhibit  to  the  ap- 
plication, that  be  was  not  a  witness  to  the 
difficulty,  but  had  talked  to  a  news  man  on 


tbe  train,  who  said  to  him,  In  substance, 
that  Gerren,  the  assaulted  party,  bad  cursed 
Fulkeraon,  and  Fulkerson  told  blm  to  sit 
down,  when  Oerren  made  a  play  to  draw 
something  from  bis  pocket  when  Fulkerson 
hit  blm.  So,  in  any  event  tbe  case  ougbt 
not  to  have  been  continued  under  any  cir- 
cumstances for  tbe  testimony  of  thlf  witness. 
In  view  of  tbe  contest  flled  by  tbe  connty  at- 
torney, it  Is  far  from  certain  that  the  wlt- 
neM  R.  M.  Low  In  fact  lived  in  Dallas  coun- 
ty, and,  as  presented.  In  any  event  It  Is  not 
certain  under  any  circumstances  tbat  tbe 
court  would  have  been  warranted  In  granting 
the  application.  Whatever  may  be  true  of 
this  matter,  it  is  certain  that  In  view  of  tbe 
fact  tbat  appellant  produced  a  witness  who 
was  present  one  Harlow,  who  testified  as  an 
eye-witness  to  all  the  facts,  in  substance, 
which  It  was  averred  could  be  proven  by  the 
missing  witnesses,  the  court  did  not  err  In 
overruling  the  application. 

There  Is  no  other  matter  of  record  that  re- 
quires notice.  The  case  was  essentially  one 
of  fact,  which  was  submitted  to  the  trial 
court  who  bad  far  better  opportunities  than 
we  could  have  of  Judging  of  tbe  credibility 
of  the  witnesses,  and  under  tbe  settled  rules 
tbere  is  no  reason  why  we  could  or  should  ln> 
terfere. 

Finding  no  error  In  the  record,  tbe  Judg- 
ment of  conviction  Is  In  all  things  affirmed. 

BROOKS,  J.,  absent 


MORRIS  V.  STATE. 

(Coart  of  Criminal  Appeals  of  Texas.    7ane  19, 
1909.    Rehearing  Denied  Nov.  3,  1909.) 

1.  Indictment  and  Information  Q  125*)-" 
SUFFICIENCT— DuPLicmr. 

An  indictment  chaiKing  that  accused  un- 
lawfully kept  and  exhibited,  for  the  purpose  of 
eaming,  a  gaming  table  and  bank,  la  not  dnplic- 
itous  as  charsine  tbe  keeping  and  exhibiting  of 
a  gaming  table  for  the  purpose  of  gaming,  and 
also  the  keeping  and  exhibiting  of  a  bank  for 
the  same  purpose. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  334-400:  Dec 
Dig.  S  125;*  Gaming,  Cent  Dig.  H  224,  232.] 

2.  Gaming  ft  98*)— Pbosbcution— Evidenc*. 

Evidence  held  sufficient  to  sostaln  a  convic- 
tion under  an  Indictment  charging  the  keeping 
and  exhibiting,  for  the  puriwBe  of  gaming,  of  a 
gaming  table  and  bank. 

[Ed.  Note.— For  other  caaes,  see  Gaming,  Cent 
Dig.  H  291-298;   Dec.  Dig.  (  98.*] 

3.  Gamino  Q  102*)— PBOSKCunoir— Irbtruo 

TION. 

In  a  prosecution  (or  keeping  and  exhibiting, 
for  the  purpose  of  gaming,  a  gaming  table  and 
bank,  the  game  being  monte,  failure  to  charge 
what  la  a  banking  game  was  not  error;  the 
statute  expressly  deflning  monte  to  be  a  banking 
game. 

[BMI.  Note.— For  other  cases,  see  Gaming,  Dee. 
Dtg.  I  102.*] 
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4.  Oakiito  ({  102*)— CHnaNAL  OnrEirsKS— Izr- 

STBCCnONS. 

Penal  Code  1885,  art.  388a  (Acts  30th  Lee. 
1907,  p.  108,  c.  49),  makes  it  a  penitentiary  of- 
fense to  exhibit,  for  the  purpose  of  gaming,  any 
Solicy  table,  or  gaming  table,  banli.  wheel,  or 
evice  which  has  no  name,  etc  Article  884 
expressly  enumerates  monte  as  a  banking  game. 
Held,  that  in  a  prosecution  for  keeping  and  ex- 
hibiting, for  the  purpose  of  gaming,  a  gaming 
table  and  bank,  where  there  was  no  question 
that,  if  monte  was  dealt  or  exhibited,  it  was  for 
the  purpose  of  obtaining  b^ts,  failure  to  charge 
that  the  banking  or  dealing  of  the  game  of 
monte  at  a  place  not  usually  resorted  to  for 
gaming  is  not  a  felony  under  article  888a  was 
not  error. 

[Eld.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dfg.  S  102.»] 

6.  CRiionAi.  Law   (i  942*)  — Nkw  Tbiai,— 

Newly  Discovkbkd  Evidekck. 

Evidence  simply  of  an  impeaching  charac- 
ter is  not  such  newly  discovered  evidence  as  will 
warrant  a  new  trial. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law^  Cent.  Dig.  H  2331,  2382;    Dec  Dig.  | 

Appeal  from  District  Court,  Travis  Goon- 
ty ;  Chas.  A.  WUcoz,  Judge. 

Lee  Morris  was  conricted  of  gaming,  and 
appeals.     Affirmed. 

A.  W.  Bloor,  for  ai^Iant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  Stata 

DAVIDSON,  P.  J.  Tbe  Indictment  cbarges 
that  appellant  "did  then  and  tiiere  nnlaw- 
fully  keep  and  exhibit,  for  the  purpose  of 
gaming,  a  gaming  table  and  bank."  Appel- 
lant moves  in  arrest  of  Judgment,  because 
the  indictment  is  dupllcltous,  in  that  it  char- 
ges appellant  with  keeping  and  exhibiting  a 
gaming  table  for  the  purpose  of  gaming,  and 
that  it  charges  him  with  keeping  and  ex- 
hibiting a  bank  for  tbe  purpose  of  gaming. 
This  form  of  indictment  has  been  sustained, 
as  being  not  subject  to  this  criticism,  by  the 
decisions.  See  Tellison  v.  State,  85  Tex.  Cr. 
R.  389,  33  S.  W.  1082;  Parker  v.  State,  18 
Tex.  App.  213;  Campbell  v.  State,  2  Tex. 
App.  187.  And  it  is  the  same  form  of  In- 
dictment found  in  Pruitt  t.  State,  63  Tex. 
Cr.  R.  316,  109  S.  W.  171.  We  are  of  opin- 
ion that  the  indictment  is  not  duplicitous, 
nor  subject  to  criticism. 

Appellant  asked  a  special  instmction  to 
the  Jury  to  return  a  verdict' of  not  guilty, 
on  the  ground  the  evidence  is  not  sufficient 
This  was  refused  by  the  court,  and  correct- 
ly. The  evidence,  in  substance,  is  that  ap- 
pellant exhibited  a  game  of  monte  at  what 
is  known  as  "Brock's  Oub"— that  is,  the 
club  over  Brock's  saloon,  in  what  is  called 
the  "First  Ward."  The  teethnony  for  the 
state  shows  that  money  was  bet  at  this  bank- 
ing game.  This  wsb  denied  by  appellant 
There  was  quite  a  loi  of  testimony  pro  and 
con  in  regard  to  it ;  the  Issue  being  sharply 
drawn  that  appellant  did  exhibit  and  deal 
mcHite,  and  that  there  was  betting  at  the 
game. 


It  is  contended  that  the  court  erred  in  not 
defining  what  is  a  banking  game.  We  are 
of  opinion  tills  was  not  necessary,  where 
the  banking  game  is  one  enumerated  and 
designated  as  such  by  the  statute.  Pruitt 
V.  State,  53  Tex.  Cr.  R.  316,  109  S.  W.  171. 
The  statute  expressly  defines  monte  as  a 
banking  game. 

It  Is  also  contended  that  the  court  erred 
in  not  instructing  the  Jury  that  the  bank- 
ing of,  or  dealing,  a  game  of  monte  at  a 
place  not  usually  resorted  to  for  gaming,  is 
not  a  felony  under  article  888a  of  the  Penal 
Code  of  1896  (Acts  SOth  Leg.  1907,  p.  108,  c. 
49).  We  do  not  think  there  is  any  merit 
in  this  contention.  Article  388a  makes  it  a 
penitentiary  offense  to  exhibit,  for  the  pur- 
pose of  gaming,  any  policy  table,  any  gam- 
ing table,  bank,  wheel,  or  device  which  has 
no  name,  etc.  Article  384  of  the  Penal  Code 
expressly  enumerates  monte  as  a  banking 
game.  There  Is  no  question,  under  the  facts 
of  this  case,  that,  if  monte  was  dealt  or  ex- 
hibited. It  was  for  the  purpose  of  obtaining 
bets,  because  the  parties  bet  at  the  bank  un- 
der the  state's  testimony,  mis  was,  of 
course,  denied  by  appellant;  but  that  issue 
was  settled  by  the  Jury.  There  is,  there- 
fore, no  merit  in  appellant's  contention  that, 
before  it  would  be  a  felony  to  exhibit  a 
banking  game,  it  must  be  exhibited  at  a  place 
where  people  resort  Of  course,  somebody 
must  resort  to  the  game  in  order  to  have  a 
bettor  when  the  bank  is  exhibited;  but  this 
is  not  part  of  the  definition  of  the  offense,  as 
It  is  with  reference  to  some  of  the  gaming 
laws.  It  Is  a  violation  of  the  law  to  exhibit 
for  the  purpose  of  gaming  the  bank  games 
mentioned  at  any  place  or  time.  It  is  not 
necessary  that  it  be  exhibited  at  a  place 
where  people  usually  resort 

Appellant  also  suggests  newly  discovered 
testimony;  but  he  admits  it  is  not  within 
the  rule  laid  down  by  the  statute.  The  evi- 
dence is  simply  of  an  impeaching  character, 
and  in  fact,  as  the  matter  is  presented,  it 
does  not  come  within  the  rules  of  newly  dis- 
covered evidence  from  any  standpoint  By 
proper  diligence  the  testimony  could  have 
easily  been  obtained.  If  it  existed. 

As  the  record  is  presented  to  us,  we  are 
of  opinion  this  Judgment  should  be  affirmed ; 
and  It  is  accordingly  so  ordered. 


GR08ZOEHMIGBN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  18, 
1909.    Rehearing  Denied  Nov.  3,  1909.) 

1.   JUBT    (I    103*)  —  JUBOBB  —  ComPMENOT— 

OpiniON. 

Where  a  Juror  testified  that  he  had  formed 
an  opinion  from  reading  newspapers,  which  it 
would  take  evidence  to  remove,  but  that,  if  chos- 
en, he  could  and  would  lay  aside  his  opinion  and 
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2.  Homicide  (J  183*)— Evidenck— Relevawct. 

Wliere,  in  a  prosecution  for  assault  with 
Intent  to  murder,  defendant's  tlieory  was  that 
the  relations  of  bis  wife  had  talien  ali  the  prop- 
erty be  had  and  caused  a  separation  between 
them,  evidence  that  prosecutrix's  uncle,  after 
the  assault,  obtained  from  defendant  a  check  for 
$348.05,  was  res  inter  alios  acta,  and  not  admis- 
sible as  tending  to  show  a  conspiracy. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  183.  •) 

3.  Cbiuinai.  Law  (J  730*)— Appeal— Miscon- 
duct o»  Attobnet— Prejudice. 

An  improper  remarli  of  the  district  attor- 
ney, in  argument,  that  defendant  would  be  lucky 
even  if  he  got  the  limit,  because,  bad  prosecu- 
trix's parents  been  of  a  different  nationality,  be 
would  have  been  killed,  was  not  ground  for  re- 
versal ;  the  court,  on  objection,  having  ordered 
counsel  to  confine  himself  to  the  facts,  and  hav- 
ing instmcted  the  jury  not  to  consider  the  re- 
marks in  arriving  at  a  verdict. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  16S3;   Dec  Dig.  |  730.*] 

4.  Homicide  (|  304*)- Assault  to  Mubdeb— 
Accidental  Shooting — Instbuctions. 

An  instruction  that  if  the  jury  believed 
from  the  evidence,  or  had  a  reasonable  doubt, 
that  defendant  drew  bis  pistol,  not  to  assault 
prosecutrix,  but  to  protect  himself  from  danger 
taken  from  his  standpoint  at  the  time,  and  while 
endeavoring  to  make  prosecutrix  and  her  com- 
panions talk  to  him  relative  to  getting  his  wife 
back,  prosecutrix  took  hold  of  the  barrel  of  the 
pistol,  which,  in  the  scuffle,  was  accidentally 
discharged  and  prosecutrix  was  wounded,  de- 
fendant should  be  found  not  guilty,  sufficiently 
presented  the  theory  of  accidental  shooting. 

[Eid.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {636;   Dec.  Dig.  {  304.*] 

5.  Criminal   Law    (§   800*)— Instbuctions— 
Use  or  Tbbus— Scuffle. 

Where  the  state's  evidence  showed  that  de- 
fendant pulled  his  pistol  and  presented  it  to 
the  breast  of  the  prosecutrix,  that  she  grabbed 
and  pushed  it  away,  and  by  that  means  it  was 
discharged,  a  reference  by  the  court  to  such 
transaction,  in  its  instructions,  as  a  "scuffle," 
was  not  so  misleading  as  to  require  a  reversal. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Liaw,  Dec  Dig.  i  800.*] 

Appeal  from  District  Court,  Bexar  Conn- 
ty;  Edward  Dwyer,  Judge. 

Arthur  Groszoelimlgen  was  convicted  of 
assault  with  Intent  to  murder,  and  he  ap- 
peals.   AfSrmed. 

Chambers,  Hertzberg  &  Barrett,  for  appel- 
lant. F.  J.  McCord,  Asst  Atty.  Gen.,  fpr 
the  State. 

DAVIDSON,  P.  3.  Appellant  was  con- 
victed of  assault  with  intent  to  murder;  his 
punishment  being  assessed  at  10  years'  con- 
finement in  the  penitentiary. 

Substantially  the  evidence  is  that  appellant 
married  the  daughter  of  Qns  Real.  There 
came  up  some  family  disturl>ance,  and  bis 
wife  finally  went  to  her  father's  home  and 
refused  further  to  live  with  appellant  Pre- 
vious to  his  wife  returning  to  her  father, 
his  sister-in-law,  the  assaulted  party,  was  at 


tne  place.  When  this  was  over,  she  desired 
to  return  home,  and  appellant  accompanied 
her.  En  route,  her  testimony  is  that  appel- 
lant made  love  to  her,  and  wanted  ber  to 
run  away  with  and  marry  him;  that  they 
would  go  to  Mexico.  Tills  she  declined.  La- 
ter on  appellant  went  to  her  father's  resi- 
dence, and  at  some  point  aliout  the  prem- 
ises, away  from  the  residence,  renewed  his 
offers  of  love  and  marriage,  accompanied 
by  threats  in  case  of  refusal.  On  the  day 
of  the  assault  the  assaulted  party  and  her 
sister  and  brother  were  In  a  wagon,  return- 
ing from  San  Antonio  to  their  residence 
some  miles  In  the  country,  when  they  met 
appellant,  who  had  l>een  down  to  the  family 
residence  to  interview  his  wife.  A  conversa- 
tion occurred,  which  was  interrupted  by  ap- 
pellant's horse  and  buggy  going  away,  which 
he  followed,  and  the  wagon  drove  on.  When 
they  reached  the  gate  near  the  residence. 
they  found  appellant  had  preceded  them  to 
ttiat  point,  had  hitched  his  horse,  and  was 
awaiting  their  arrival.  When  they  came.  b<> 
walked  up  to  the  wagon  and  engaged  them 
in  a  conversation,  the  details  of  wlilch  we 
deem  unnecessary  to  narrate.  While  ao  en- 
gaged he  drew  his  pistol.  The  state's  evi- 
dence shows  that  he  presented  it  at  the 
breast  of  the  assaulted  girl.  She  grabbed 
the  pistol  and  pushed  it  away.  The  pistol 
fired,  and  she  was  shot  In  the  stomach. 
.  The  contention  of  the  state  la  that  It  was 
an  Intentional  shooting.  Appellant's  conten- 
tion was  that  he  had  the  pistol  out,  did  not 
point  It,  and  that  the  girl,  in  seising  the 
pistol,  caused  it  to  fire  accidentally;  that 
be  bad  no  intention  of  shooting  her.  There 
was  quite  a  lot  of  testimony  In  regard  to  the 
family  troubles.  Appellant  testified  he  stc^ 
ped  the  wagon  In  order  to  request  an  inter- 
vention on  the  part  of  those  in  the  wagon  to 
Induce  his  wife  to  return  and  live  with  liim. 
He  denied  everything  In  -regard  to  offers  of 
love  and  marriage  to  the  assaulted  party, 
stating  tbat  he  had  no  intention  to  do  so,  amd 
never  made  any  such  offers,  and  that  at  the 
time  of  the  shooting  he  was  trying  to  induce 
them  to  get  his  wife  to  return  and  live  with 
him ;  that  "he  only  loved  his  wife  and  child." 
It  Is  agreed  that  appellant  had  furnished 
money  to  his  father-in-law  on  two  occasions, 
at  one  time  $125,  and  the  ottier  $100.  His 
contention  is  that  his  fatber-in-Iaw  com- 
pelled him  to  furnish  the  money,  or  ordered 
him  to  do  so,  while  the  evidence  for  the 
state  is  to  the  effect  tbat  he  famished  it 
willingly,  for  the  support  of  his  wife  and 
child.  There  is  also  evidence  that  a  note  of 
$1,400,  guaranteed  by  a  lien  on  land,  was  al- 
so delivered  by  appellant  to  the  father-in- 
law.  Appellant's  contention  Is  that  this  $1,- 
400  note  was  forced  out  of  him  In  order  to 
get  his  property  away  from  him.    The  state's 
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evidence  Is  to  the  effect  that  the  note  was 
tamed  over  willingly  by  appellant  for  the 
benefit  of  his  wife  and  child,  at  any  rate 
for  the  child.  This,  perhaps,  is  a  sufficient 
statement  of  the  case  to  review  the  questions. 
1.  The  first  bill  of  exceptions  was  reserved 
to  the  ruling  of  the  court  permitting  the 
witness  Hildebrand  to  sit  as  a  Juror  In  the 
case.  The  bill  recites  that,  in  answer  to 
qnestlons  propounded  by  counsel  for  appel- 
lant, he  stated  that  he  had  formed  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  de- 
fendant, such  as  would  Inflnence  his  action 
in  arriving  at  a  verdict  Challenge  for  cause 
was  interposed.  The  court  signed  the  bill, 
with  the  qualification  that  the  Juror  stated 
that,  while  he  had  formed  an  opinion  from 
reading  the  newspapers  as  to  the  guilt  or 
Innocence  of  the  defendant,  be  could  lay 
aame  aside  and  not  be  Influenced  thereby, 
and  could  try  the  case  according  to  law  and 
under  the  evidence^  as  shown  by  answers 
which  were  set  ont  In  Exhibit  A,  attached 
to  and  made  a  part  of  the  bill.  To  these 
questions  bearing  upon  tbls  particular  phase 
of  it  the  witness  answered  that  "the  opln- 
loi\  I  have  would  not  influence  me  as  a  Jnror, 
but  It  would  take  evidence  to  remove  it," 
and  this  In  regard  to  the  guUt  or  Innocence 
of  the  accused.  Dpon  a  further  examination 
be  stated  that  be  could  and  would  lay  aside 
whatever  opinion  he  had  as  to  the  guilt  or 
Innocence  of  defendant,  and  go  into  the  Jury 
box,  and  give  him  a  fair  and  impartial  trial 
according  to  law.  The  court  then  asked 
witness:  "What  about  your  opinion?"  Wit- 
ness answered:  "The  opinion  I  have  formed 
is  from  reading  the  papers.  The  Court: 
Simply  from  reading  newspapers?  A.  Yes, 
sir;  I  knew  nothing  of  the  facts,  except 
what  I  saw  in  the  papers.  If  what  the  pa- 
pers said  was  true,  then  I  have  formed  an 
opinion.  The  Court:  Is  it  Just  from  news- 
paper reading?  Yon  have  not  talked  with 
any  of  the  witnesses?  A.  No,  sir;  I  know 
nothing  about  it  The  Court:  The  opinion 
you  have  Is  from  the  newspapers?  A.  From 
reading  the  papers  alone.  The  Court:  Can- 
not yon  lay  aside  your  opinion,  and  go  into 
the  Jury  box,  and  try  the  case  according 
to  the  law  and  the  evidence?  A.  I  think  so. 
By  Mr.  Baker:  Give  the  court  a  positive  an- 
swer. A.  I  could  and  would.  By  Mr.  Cham- 
bers: I  ttelleve  that  you  answered  that  you 
had  formed  an  opinion  from  reading  the  pa- 
pers, and  it  would  require  evidence  to  re- 
move that  opinion?  A.  I  have  simply  an 
opinion.  Q.  And  it  would  require  evidence 
to  remove  it?  A.  Yes,  sir.  The  Oourt:  Will 
you  try  this  man  according  to  any  opinion 
you  may  have  formed  from  reading  the  news- 
papers? A.  No,  sir;  it  is  merely  an  opin- 
ion from  reading  the  papers.  It  Is  not  a  defi- 
nite conclusion.  The  Court:  Would  that 
opinion  influence  you  in  flnding  a  verdict? 
A.  It  would  not  influence  me  a  particle.  The 
0>art:  Would  you  leave  It  aside,  and  try 
the  case  according  to  the  law  and  the  evi-  i 


dence?  A.  Yes,  sir.  The  Court;  I  think  he 
is  qualified.  By  Mr.  Chambers:  We  except 
to  the  Juror,  because  we  consider  him  dis- 
qualified, and  we  desire  it  to  be  shown  that 
we  have  exhausted  all  our  challenges.  The 
Court:  I  understand  that  it  will  not  require 
any  evidence  to  remove  that  opinion.-  A. 
No,  sir;  it  Is  formed  from  reading  the  pa- 
pers. The  Court:  You  can  go  into  the  Jury 
box  free  from  any  opinion,  and  be  rea^ 
and  willing  to  receive  law  and  evidence,  and 
decide  according  to  the  law  and  evidence.  A. 
Yes,  sir.  The  Court:  He  Is  qualified.  Mr. 
Chambers:  Note  our  exception."  The  con- 
tention by  appellant  Is  that  the  Juror  was 
disqualified,  and  the  inference  is  that  he  had 
exhausted  his  peremptory  challenges.  The 
question  Is  whether  or  not  the  Juror  was  dis- 
qualified from  sitting  in  the  case.  Under 
the  decisions,  we  think  this  must  be  answer- 
ed in  the  negative.  See  Morrison  v.  State, 
40  Tex.  Cr.  R.  478,  61  S.  W.  358;  Tellis  v. 
State,  42  Tex.  Cr.  R.  674,  61  S.  W.  717; 
Trotter  v.  State,  87  Tex.  Cr.  R.  468,  86  S. 
W.  278;  Parker  v.  State,  46  Tex.  Cr.  R  334, 
77  S.  W.  783.  These  cases  seem  to  be  In 
point,  as  well  as  some  of  the  anthorltles  cit- 
ed In  the  above  citations. 

Another  bill  of  exceptions  recites  that  ap- 
pellant offered  in  evidence  a  check  for  |348.- 
05,  drawn  on  the  Alamo  National  Bank  in  fa- 
vor of  Adolph  Real,  -an  uncle  of  the  prose- 
cuting witness,  and  said  mon^  was  retained 
by  said  relative.  It  is  contended  tbls  check 
was  admissible  to  show  a  conspiracy.  Ap- 
pellant's theory  was  that  the  relatives  of  bis 
wife  had  taken  all  of  the  property  he  had, 
and  caused  the  separation  of  himself  and 
wife.  This  (Aeck  was  offered  In  evidence 
while  appellant  was  on  the  stand  in  bis  own 
behalf.  The  bill  is  signed,  with  the  qualifi- 
cation that  the  above  transaction  occurred 
after  the  date  of  the  alleged  shooting,  and 
occurred  between  defendant  and  one  Adolph 
Real,  an  uncle  of  the  prosecuting  witness, 
and  was  irrelevant  and  immaterial,  and  res 
inter  alios  acta,  and,  having  occurred  after 
the  assault,  could  not  affect  the  case,  as 
shown  by  Exhibit  A  attached.  The  exhibit 
shows,  In  substance,  as  follows:  That  the 
check  was  for  $348.05,  drawn  on  the  Alamo 
National  Bank.  The  question  was  asked: 
"How  did  he  manage  to  cash  that  check?" 
Mr.  Baker  stated:  "That  is  a  transaction 
which  occurred  between  other  parties.  The 
Court:  Yes;  I  do  not  see  anything  material 
in  that  Mr.  Chambers:  I  want  to  show 
that  there  was  a  conspiracy  existing.  Mr. 
Baker:  Let  counsel  show  the  conspiracy  first 
Mr.  Chambers:  Tbere  was  a  conspiracy  ex- 
isting to  get  the  property,  and  I  am  show- 
ing that  the  relatives  of  the  wife  had  the 
property.  We  expect  to  diow  by  this  wit- 
ness tbat  Mr.  Real  came  and  got  the  check 
for  $348.05,  and  after  cashing  it  the  money 
was  to  be  brought  to  defendant,  and  he  has 
not  seen  Mr.  Real  tince.  Mr.  Real  is  not 
the  father  of  the  defendant's  wife;    but  he 
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Is  a  relatlTe,  and  knew  all  about  the  matter, 
and  he  got  the  check  and  kept  the  money. 
Mr.  Baker:  When  was  this  money  supposed 
to  have  been  gotten?  Mr.  Chambers:  We 
will  show  all  that  A.  It  was  after  the 
shooting.  The  Court:  It  has  a1>solutely  no 
bearing  on  this  case.  Mr.  Chambers:  We  ex- 
cept" This  is  the  bill,  with  the  exhibit. 
We  are  not  cited  to  any  authorities  that 
would  make  this  transaction  admissible  as 
evidence.  Nor  do  we  understand  how  a  finan- 
cial transaction  occurring  between  an  uncle 
of  the  injured  woman  and  appellant  in  re- 
gard to  the  1348.05  could  bare  affected  the 
prior  transactions  which  resulted  In  the 
shooting  of  the  girl.  It  would  seem,  from  the 
exhibit  to  the  bill,  that  Adolph  Real  kept  the 
money  himself.  Such  is  the  statement  of 
counsel.  We  are  of  opinion  that,  as  this  mat- 
ter is  presented,  this  character  of  testimony 
was  not  admissible  to  show  why  appellant 
shot  his  sister-in-law,  or  throw  any  ligfbt 
upon  that  transaction.  These  were  matters 
occurring  between  other  parties,  and,  so  far 
as  the  bin  would  indicate,  without  any  bear- 
ing at  all  on  the  assault,  or  the  trouble  be- 
tween appellant  resulting  in  the  shooting  of 
bis  sister-ln-Iaw.  We  are,  therefore,  of  opin- 
ion there  was  no  error  in  rejecting  this  tes- 
timony. 

Another  bill  of  exceptions  is  reserved  to 
the  closing  remarks  of  the  district  attorney, 
wherein  he  used  the  following  language  to 
the  Jury:  "That  defendant  would  be,  indeed, 
lucky,  even  if  he  got  the  limit,  because,  had 
parents  of  Martha  Real  been  of  a  different 
nationality,  he  would  have  been  killed."  Ap- 
pellant then  and  there,  at  the  time  of  the 
making  of  said  remark,  excepted,  and  ten- 
dered his  bin.  This  bin  is  qualified  as  fol- 
lows by  the  court:  "Tliat  counsel  for  the 
state  was  stopped  from  making  such  re- 
marks, and  ordered  to  confine  himself  to  the 
facts,  and  the  Jury  was  instructed  by  the 
court  not  to  consider  the  remarks  of  the 
district  attorney  at  arriving  at  a  verdict'' 
We  are  of  opinion  that  such  remark  as  the 
one  quoted  should  not  be  indulged;  but,  as 
explained  by  the  court,  under  instructions 
given  the  Jury  in  regard  to  the  matter,  we 
are  of  opinion  that  it  Is  not  of  sufficient  Im- 
portance to  require  a  reversal  of  the  Judg- 
ment 

It  Is  contended  that  the  court  erred  in 
not  giving  certain  requested  instmctions. 
These  are  not  contained  In  the  record,  only 
being  mentioned  in  motion  for  a  new  triaL 
The  court  charged  the  Jury  in  regard  to  as- 
sault with  Intent  to  murder  and  aggravated 
assault  and  we  are  of  opinion  that  the  char- 
ges sufficiently  presented  the  issues  raised 
by  the  testimony.  There  was  evidence  which 
caUed  for  instructions  on  both  theories,  and 
we  think  they  were  sufficiently  presented. 

It  Is  contended,  further,  however,  that 
the  court  did  not  sufficiently  charge  the  the- 


ory of  accidental  shooting.  This  portion  of 
the  charge  reads  as  foUows:  "If  yon  be- 
lieve from  the  evidence,  or  have  a  reason- 
able doubt,  that  defendant  at  the  time  of 
the  alleged  assault  drew  his  pistol,  not  for 
the  purpose  of  making  an  assault  upon  Mar- 
tha Real,  but  for  the  purpose  of  protecting 
himself  from  any  real  or  apparent  danger, 
taken  from  his  standpoint  at  the  time,  and 
whilst  endeavoring  to  make  Martha  Real  and 
her  companions  talk  to  him  relative  to  get- 
ting his  wife  back  to  him,  and  whilst  bo  en- 
gaged, if  yon  further  believe,  or  have  a  rea- 
sonable doubt  that  Martha  Real  took  bold 
of  the  barrel  of  the  pistol  held  by  defendant 
and  In  the  scuffle  that  then  ensued,  if  any, 
the  pistol  was  accidentally  discharged,  and 
Martha  Real  thereby  wounded,  in  such  event 
you  wUl  find  the  defendant  not  guilty."  We 
are  of  opinion  that  this,  under  the  circum- 
stances, is  a  sufficient  presentation  of  tlie 
theory  of  accidental  shooting. 

Nor  do  we  think  that  the  further  conten- 
tion that  the  evidence  fails  to  show  "a  scuffle" 
Is  well  taken.  WhUe,  accurately  speaking, 
perhaps,  there  was  not  a  scuffle,  the  state's 
evidence  shows  that  appellant  pulled  his 
pistol  and  presented  It  at  the  breast  of  Mar- 
tha Real ;  that  she  grabbed  and  pushed  it 
away,  and  by  this  means  It  was  discharged. 
Appellant's  statemoit  is,  in  substance,  that 
he  had  the  pistol  out,  and  that  she  grabbed 
it,  and  it  was  accidentally  discharged.  If 
the  scuffle  was  rather  of  a  slight  nature,  stIU 
the  use  of  the  word  "scuffle"  in  this  connec- 
tion is  not  of  sufficient  importance,  if  er- 
roneously used,  to  require  a  reversal  of  the 
Judgment  The  Jury 'could  not  bave  been 
misled  by  the  use  of  this  word  under  the 
facts,  and  we  would  not  feel  Justified  In  re- 
versing the  case  for  this  matter. 

Finding  no  error  of  sufficient  importance 
to  require  a  reversal  of  the  Judgment  it  is 
ordered  that  it  be  affirmed. 


HARRIS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  20, 

1900.) 

Cbimiitai.  Law  (J  103*)— Coubts— Juaisnio- 

noN— Transteb— Obdeb. 

Where  an  indictment  charges  a  misde- 
meanor, the  record  must  show  an  order  ttaoa- 
ferring  the  cause  from  the  district  to  the  coun- 
ty court  for  trial,  in  cider  to  show  the  juriadic- 
tion  of  the  county  court  to  sustain  a  conviction 
there. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  213;   Dec.  Dig.  i  103.*] 

Appeal  from  Delta  County  Court;  0.  0. 
Dunagan^  Judge. 

Earnest  Harris  was  convicted  of  misde- 
meanor, and  he  appeals.  Reversed  and  r» 
manded. 

Newman  Phillips,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State 
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of  counsel  to  the  effect  that  no  ancb  order  ex- 
isted, and  that  the  indictment  was  In  tbe 
county  court  without  such  order  of  trans- 
fer. It  is  further  agreed  that  the  Judgment 
Bbould  be  reversed  on  account  of  the  want  of 
saob  order  of  transfer.  Under  tbe  law,  this 
order  of  transfer  Is  necessary  to  show  the 
Jurisdiction  of  tbe  connty  court  attached,  and 
to  show  authority  in  the  connty  court  to 
try  the  case  under  an  indictment,  and  where 
there  Is  no  order  of  transfer  the  conviction 
cannot  be  sustained.  All  the  authorities  In 
Texas  so  hold,  and  such  Is  the  settled  law. 
Tbe  Judfrraent  is  reversed,  and  the  cause 
la  remanded. 

BROOKS,  J.,  absent 


MOODY  T.  STATB. 
(Conrt  of  Criminal  AppeaU  of  Texas.    Oct  20, 

1.  iNDIOnaiTT    AND    iNrOBVATION    (|    140*)— 

HonoN  TO  Quash  —  Pbesenck  or  Urau- 

TBORIZED     PKESON     BKTOBB     GKANO     JUBT— 

BUBDBR  OF  SnowiNO. 

On  a  motion  to  quash,  the  burden  is  on  ac- 
cnied  to  show  the  presence  of  an  nnantborized 
I>er8on  before  the  rrand  jury,  when  it  was  delib- 
erating upon  Uie  mdlctment  against  him  or  vot- 
ing upon  it. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  |  140.*] 

2.  Grand  Juby  (t  84*)— Pbkskno*  of  Unau- 

TUORIZED  PSRSON   DDBINO  DeLIBEBATION. 

The  fact  that  tbe  assistant  district  attor- 
ney was  present  and  examined  witnesses  In  tbe 
^and  Jn^  room,  and  consulted  with  tbe  grand 
jury  regarding  the  case  of  accused.  Is  not  equiv- 
alent to  proof  that  he  was  present  when  tbe 
grand  Jury  was  deliberating  upon  the  indictment 
Bsainst  accused,  In  violation  of  Code  Cr.  Froc. 
1895,  arts.  414,  S59. 

[EkL  Note.— For  other  cases,  see  Grand  Jury, 
Cent  Dig.  {  73 ;  Dec.  Dig.  i  34.*] 

8.  Sodomy  (J  7*)— Tbiai.— iNSTBUcnoNs. 

An  Instruction,  on  a  trial  for  sodomy,  that 
if  the  Jury  bad  a  reasonable  doubt  as  to  pene- 
tration of  the  animal  they  should  acquit,  suffi- 
ciently covered  tbe  question  of  penetration. 

[EJd.  Note.— For  other  cases,  see  Sodomy,  Dec 
Dfg.  i  7.*] 

4.  SoDoirr  ({  6*)— Evidence— Sottioibnoy. 

Evidence  held  to  support  a  conviction  of 
sodomy. 

[Ejd.  Note.— For  other  cases,  see  Sodomy, 
Cent  Dig.  I  7;  Dee.  Dig.  i  0.*] 

Appeal  from  District  Court  Bexar  Coun- 
ty ;   Edward  Dwyer,  Judge. 

T.  H.  Moody  was  convicted  of  sodomy,  and 
tie  appeala     Affirmed. 

W.  S.  Anderson  and  Samuel  Belden,  for 
appellant  F.  J.  McOord,  Asst  Atty.  Gen., 
and  C  M.  Chambers,  Asst  Dist  Atty.,  for 
tbe  State. 


at  five  years'  confinement  In  the  penitentiary. 

Before  proceeding  to  trial,  appellant 
through  his  counsel,  filed  a  motion  to  quash 
the  indictment  herein,  for  the  reason.  In  sub- 
stance, that  at  the  time  such  grand  Jury 
was  bearing  testimony  given  by  witnesses  In 
said  cause  against  appellant  one  C.  M.  Cham- 
bers was  present  with  said  grand  Jury,  and 
examined  the  witnesses  against  appellant 
and  advised  with  and  counseled  said  grand 
Jury  in  its  secret  deliberations;  that  said 
Chambers  was  not  a  member  of  tbe  grand 
Jury,  and  was  a  person  not  authorized  by 
law  to  be  present  with  them  at  said  time. 
The  motion  also  questioned  the  validity  of 
the  appointment  of  Chambers  as  assistant 
district  attorney,  and  averred  that  there  was 
no  provision  for  the  election  of  andx  officer 
by  the  people,  or  for  his  appointment  by  the 
Oovemor.  Tbe  motion  is  quite  eIal)orate; 
but  In  the  view  we  take  of  the  case,  it  has 
no  relevancy  to  the  only  matter  which  can 
be  considered  The  court  beard  evidence  on 
this  motion,  and  it  appears  from  the  agreed 
statement  of  facta,  first  that  Chambers  bad 
been  appointed  assistant  district  attorney  by 
tbe  Governor  on  March  19,  1900,  had  giv- 
en bond  as  required  by  law,  and  that  said 
appointment  was  made,  and  said  Chambers 
duly  and  legally  qualified,  in  accordance  with 
the  law  enacted  by  the  Tbirty-Flrst  Legis- 
lature, and  by  virtue  of  such  appointment 
represented  the  state,  and  examined  tbe  wit- 
nesses In  the  grand  Jury  room,  and  consult- 
ed with  the  grand  Jury  regarding  tbe  case 
of  T.  H.  Moody,  but  was  not  present  at  tbe 
time  the  grand  Jury  voted  on  returning  said 
bilL  ArUcles  414,  415,  and  416  of  the  Code 
of  Criminal  Procedure  of  1895,  are  as  fol- 
lows: 

"Art  414.  Attorney  Representing  the  State 
may  Go  Before,  etc. — ^The  attorney  repre- 
senting the  state  may  go  before  the  grand 
Jury  at  any  time,  except  when  they  are  dis- 
cussing the  propriety  of  finding  a  bill  of  In- 
dictment or  voting  upon  the  same. 

"Art  415.  Attorney  may  Examine  Witness- 
es, etc. — Tbe  attorney  representing  the  state 
may  examine  witnesses  before  the  grand 
Jury,  and  may  advise  as  to  the  proper  mode 
of  interrogating  them.  If  desired,  or  if  be 
tbinlcs  It  necessary. 

"Art  416.  Grand  Jury  may  Send  for  At- 
torney Representing  the  State,  etc — When 
any  question  arises  before  a  grand  Jury  re- 
specting the  proper  discharge  of  their  du- 
ties, or  any  matter  of  law  about  which  they 
may  require  advice,  it  is  their  right  to  send 
for  the  attorney  representing  the  state  and 
take  his  advice  thereon." 

Tlie  law  makes  the  following  provision 
with  respect  to  setting  aside  indictments  for 
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causes  similar  to  tbe  motion  here.  Article 
559,  Ckxle  Cr.  Proc.  1895,  Is  as  follows: 

"A  motion  to-  set  aside  an  Indictment  or 
information  sball  be  based  on  one  or  more 
of  tbe  following  causes,  and  no  otber:  (1) 
Tbat  It  appears  by  tbe  records  of  tbe  court 
that  the  indictment  was  not  found  by  at 
least  nine  grand  Jurors,  or  tbat  tbe  Informa- 
tion was  not  presented  after  oath  made  as 
required  in  article  4S7.  (2)  That  some  per- 
son not  autborlzed  by  law  was  present  when 
tbe  grand  jury  were  deliberating  upon  tbe 
accusation  against  tbe  defendant,  or  were 
voting  upon  tbe  same." 

Tbe  motion  was  made  under  tbe  second 
clause  of  tbe  above  article  of  our  Code  of 
Criminal  Procedure,  and  It  is  clear  that,  if 
in  tbe  matters  complained  of  In  this  section 
of  tbe  article  was  violated,  tbe  indictment 
must  be  set  aside,  and  tbls  without  refer- 
ence to  tbe  legality'  of  the  appointment  un- 
der wblcb  Chambers  held  tbe  office.  He 
would  have  no  more  right  to  be  present  in 
tbe  grand  Jury  room  while  the  grand  Jury 
was  deliberating  upon  tbe  accusation  against 
appellant,  or  were  voting  on  same.  If  the 
appointment  were  valid,  than  if  It  were  not 
The  district  attorney  himself  would  have 
no  such  right;  nor  would  tbe  district  Judge 
have  such  right;  nor,  indeed,  any  other  per- 
son In  oiBcial  or  private  life.  This  was  thor- 
oughly well  settled  In  tbe  case  of  Rothschild 
V.  State,  7  Tex.  App.  619.  In  the  later  case 
of  Stuart  V.  State,  S5  Tex.  Cr.  R.  440,  84 
S.  W.  118,  it  was  held  that  tbe  testimony  of 
the  assistant  county  attorney  tbat  be  was 
present  in  the  grand  jury  room,  "tbat  be 
examined  the  witnesses  for  them,  and  was 
present  with  them  during  their  Investiga- 
tions and  deliberations  on  these  cases,"  was 
suflicient  proof  to  Invalidate  the  indictment, 
although  it  was  shown  that  he  was  not  pres- 
ent when  they  voted  on  the  same.  In  other 
words,  that  unexplained  evidence  of  tbe  pres- 
ence of  the  assistant  county  attorney,  there 
being  no  explanation  of  what  was  meant  by 
"deliberations  and  Investigations,"  must  be 
held  to  have  meant  that  he  was  present  when 
tbe  grand  Jury  was  discussing  the  propriety 
of  finding  a  bill  of  indictment,  and  while 
tbey  were  deliberating  upon  the  accusation 
against  tbe  defendant 

In  this  case,  however,  tbe  agreed  state- 
ment of  facts  negatives  the  idea  tbat  Cham- 
bers was  present  while  tbe  grand  Jury  was 
voting  upon  tbe  Indictment  or  tbat  he  was 
present  while  they  were  deliberating  upon 
said  matter.  It  Is  well  settled  In  this  state 
tbat  tbe  burden  rests  upon  appellant  to  bring 
bimself  within  tbe  terms  of  the  statute,  and 
to  show  a  violation  of  spme,  before  an  In- 
dictment will  be  set  aside  and  tbe  defend- 
ant discharged.  Sims  v.  State  (Tex.  Or. 
App.)  46  S.  W.  705.  The  fact  that  Cham- 
bers was  present  and  examined  tbe  wit- 
nesses In  tbe  grand  Jury  room,  and  consult-' 


ed  with  the  grand  Jury  regarding  tbe  case, 
is  not  equivalent  to  proof  tbat  he  was  pres- 
ent when  tbe  grand  Jury  was  deliberating 
upon  the  accusation  against  the  appellant 
It  does  not  appear  In  tbe  testimony  to  what 
the  consultation  related.  It  might  easily 
have  been  meant  to  apply  to  some  mere  mat- 
ter of  examination  of  witnesses,  procuring 
additional  testimony,  postponing  the  case,  or 
any  one  of  a  hundred  things  tbat  did  not 
touch  tbe  deliberations  of  tbe  grand  Jury 
as  to  the  guilt  or  innocence  of  tbe  appel- 
lant or  as  to  whether  tbe  evidence  was  suffi- 
cient to  Justify  tbe  return  of  an  indictment 
Charges  such  as  these  must  be  sustained  by 
tbe  evidence,  and  In  no  case  should  tbe  de-. 
liberations  of  a  grand  Jury  be  set  aside,  un- 
less on  fair  and  convincing  proof  tbat  tbe 
facts  required  to  be  shown  by  tbe  law  are  In 
evidence.  The  agreement  here  does  not  meet 
the  demands  of  the  law,  and  the  court  did 
not  err  in  overruling  the  motion. 

It  becomes  unnecessary,  therefore,  as  we 
believe,  to  either  decide  or  discuss  the  mat- 
ter of  the  regularity  of  Chambers'  appoint- 
ment If,  indeed,  such  question  could  be  rais- 
ed In  this  character  of  proceeding,  which  we 
need  not  decide. 

The  other  grounds  relied  on  for  reversal, 
are,  among  otber  things,  first  the  refusal 
of  the  special  charge  asked  by  appellant  with 
respect  to  penetration  of  tbe  animal  mis- 
treated by  appellant  Tbe  diarge  of  the 
court  sufficiently  covers  this  question.  It 
instructs  the  jury,  in  substance,  that  ^f  tbey 
have  a  reasonable  doubt  as  to  penetration, 
tbey  would  acquit 

The  other  matter  of  substance.  Is  tbat  the 
evidence  is  insufficient  to  support  the  ver- 
dict The  character  of  the  charge  is  almost 
inconceivably  shocking,  and  yet  it  was  sus- 
tained by  a  witness  who  testified  with  the 
utmost  posltlveness  to  every  fact  essential  to 
a  conviction.  This  evidence  was  not  shaken 
or  disputed,  substantially,  except  by  tbe  tes- 
timony of  appellant  himself.  There  was 
some  testimony  of  tbe  physician  as  to  tbe 
possibility  of  tbe  offense  being  committed 
under  tbe  conditions  testified  to  by  the  wit- 
nesses; but  we  do  not  deem  tbls  so  con- 
clusive as  to  Justify  us  in  setting  aside  tbe 
verdict  of  the  Jury. 

Finding  no  error  In  the  Judgment,  It  Is 
hereby  In  all  things  affirmed. 

BROOKS,  X,  absent 


Ez  parte  HUGHES. 

(Court  of  Criminal  Apppals  of  Texas.    Oct  20, 
1909.) 

WiTNBssKB  H  297*)  —  Pbjvileob  —  TramroNT 
Tending  to  Incbutinatk  Wititess. 

Bill  of  Bights,  art.  1,  |  10,  and  Code  Cr. 
Proc.  1895,  art  4,  provide  tliat  an  accDsel 
sball  not  be  compelled  to  give  evidence  againit 
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bimteU.  Beld,  that  where  wUnen  and  his  twin 
brother  were  both  nnder  arrest,  charged  with  an 
assault  on  one  8.,  there  being  only  one  blow 
struck,  he  was  not  guilty  of  contempt  in  re- 
fusing to  answer  qnestions  asked  him  by  the 
crana  iary  as  to  whether  he  was  in  the  room 
when  S.  was  assanlted,  whether  he  assaulted 
S.,  and  also  as  to  where  his  brother  was  at 
the  time,  though  be  did  not  state  that  hla  au- 
swers  would  tend  to  incriminate  him. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  {  297.*] 

Application  by  Lacian  Hughes  for  writ  of 
habeas  corpus.  Applicant  ordered  discharg- 
ed from  custody. 

Cooper  &  Stanford,  for  appellant.  F.  J. 
HcCord,  Asst  Atty.  Gen.,  and  Henry  8. 
Bishop^  Dlst  Atty.,  for  the  State. 

DAVIDSON,  P.  J.  Applicant  was  adjudg- 
ed by  tbe  district  Judge  guilty  of  contempt  of 
court  for  failing  to  answer  certain  questions 
before  the  grand  Jury.  Tbe  agreed  statement 
of  facts  and  the  decree  of  tbe  court  adjudi- 
cating tbe  facts  and  reasons  for  adjudging 
applicant  in  contempt  are  set  forth  in  tbe 
record, 

Tbe  Judgment  of  tbe  court  was  entered 
on  Jnly  13,  1900,  and  recites  tbat  on  a  for- 
.  mer  day  of  the  court,  to  wit,  the  day  previous, 
tbe  grand  Jury  came  into  court,  bringing  ap- 
plicant with  them,  and  reported  to  the  court 
in  writing  that  applicant  had  been  summoned 
and  sworn  as  a  witness,  and  bad  refused  to 
testify  to  certain  questions  propounded  by 
tbat  body,  and  asking  the  court  to  compel 
applicant  to  make  answer.  Tbe  questions 
are  set  out  as  follows:  "Were  you  in  tbe 
Harrell  pool  ball.  In  AmarlUo,  Potter  county, 
Tex.,  July  2,  1009,  when  A.  B.  Short  was  as- 
saulted there?"  The  court  Informed  the  wit- 
ness that  be  would  have  to  answer ;  but  wit- 
ness declined  to  do  so,  giving  as  a  reason  that 
he  was  under  bond,  charged  with  the  same 
offense  as  tbat  Inquired  about  in  said  ques- 
tion. The  court  considered  tbe  matter,  and 
ordered  blm  to  answer;  otherwise,  be  would 
be  beld  In  contempt  of  court.  Tbe  grand 
Jury  and  witness  retired,  and  the  witness 
persisted  in  refusing  to  testify  to  tbe  ques- 
tions. The  grand  Jury  again  came  before 
tbe  court,  bringing  applicant  with  them,  and 
through  their  foreman  presented  another  re- 
port and  complaint  In  writing.  Informing  the 
court  tbat  witness  again  refused  to  testify 
in  obedience  to  tbe  order  the  court  bad  pre- 
viously granted,  and  they  reported  they  had 
again  sworn  witness,  and  asked  him  In  re- 
gard to  tbe  matter  tbe  following  certain 
questions,  which  are  all  shown  in  writing, 
to  wit:  "Where  were  you  on  the  evening  of 
July  2,  1909,  about  7  o'clock,  when  A-  B. 
Short  was  assaulted  In  the  Harrell  pool  ball. 
In  Amarillo,  Potter  county,  Tex.?"  and  "Did 
yon  bit  or  assault  tbe  man,  A.  B.  Short?"  and 
"What  has  Luther  Hughes  ever  told  yon 
about  tbe  said  assault  upon  A.  B.  Short?" 
The  witness  again  declined  to  answer,  for  the 


reason  that  be  was  under  bond  for  tbe  same 
offense  inquired  about,  whereupon  the  court 
asked  witness  in  person  if  be  refused  to 
answer  said  questions.  He  answered  in  tbe 
affirmative,  and,  still  refusing  to  testify,  he 
again  gave  as  his  reason  for  so  doing  that 
be  was  under  bond  for  tbe  same  offense  in- 
quired about  in  said  questions,  but  did  not 
say  that  the  answers  would  Incriminate  him. 
Tbe  court  then  and  there  Informed  appellant, 
that  the  grand  Jury  bad  a  right  to  inquire 
about  these  matters,  and  tbat  the  questions 
were  each  and  all  proper  questions,  and  if  be 
refused  be  would  be  held  in  contempt  of 
court  and  dealt  with  accordingly.  He  still 
refused  to  testify,  or  answer  the  questions, 
whereupon  tbe  court  entered  his  order  hold- 
ing witness  in  contempt  of  court,  entered  a 
fine,  and  sent  blm  to  Jail  until  be  should  be 
willing  to  testify.  The  Judgment  entered 
fined  blm  $100  for  contempt  of  court  and  com- 
mitted blm  to  Jail  until  he  testified.  Subse- 
quently he  Informed  the  court  that  tbe  an- 
swers would  incriminate  blm.  It  appears 
from  tbe  record  that  one  Short  was  struck 
with  a  billiard  cue  in  the  pool  hall  mention- 
ed, and  that  applicant  and  his  brother  Lu- 
ther were  very  much  alike  in  personal  ap- 
pearance, being  twin  brothers.  Both  of  them 
were  placed  under  arrest,  charged  with  the 
offense,  applicant's  bond  being  fixed  at  $500, 
and  he  was  charged  with  assault  upon  A. 
B.  Short  by  striking  him  with  a  billiard  cue. 
Applicant's  contention  is  that  the  fine  for 
contempt  Is  illegal,  and  In  violation  of  tbe 
Constitution  and  laws  of  this  state,  which 
protect  him  from  being  forced  to  give  evi- 
dence against  himself  in  a  case  wherein  he  is 
prosecuted.  We  are  of  opinion  this  conten- 
tion Is  sound.  Section  10,  art  1,  of  the  Bill 
of  Rights,  and  article  4  of  tbe  Code  of  Crim- 
inal Procedure  of  1805,  provide  that  an  ac- 
cused party  "shall  not  be  compelled  to  give 
evidence  against  himself."  Tbe  forms  of  tbe 
questions  set  out  in  tbe  order  adjudicated 
and  entered  by  tbe  court  show  the  direct 
question  was  put  to  the  applicant  as  to 
whether  or  not  he  struck  A.'  B.  Short,  and 
also  as  to  where  bis  brother  was  at  the  time. 
Both  of  these  questions  would  tend  to  crim- 
inate, or  might  tend  to  criminate,  applicant, 
and  if  he  Inflicted  the  blow  upon  Short  would 
actually  do  so.  Of  course,  he  could  not  be 
forced  to  testify,  if  he  testified  to  facts  that 
showed  his  brother  was  not  present,  as  there 
was  only  one  blow  struck,  for  this  would  be 
equally  criminative  evidence.  After  the  Judg- 
ment was  entered,  it  is  further  shown  that 
applicant  conferred  with  his  counsel  and  as- 
signed tbe  further  reason  that  it  would  In- 
criminate, or  tend  to  incriminate,  him  to  an- 
swer tbe  questlona  In  stating  tbe  matter  to 
tbe  court,  without  consultation  with  the  at- 
torneys, the  applicant  stated  be  was  under 
arrest  for  the  same  offense.  The  two  an- 
swers are  practically  tbe  same.    Having  been 
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charged  with  the  offense  Inquired  abont,  he 
was  relieved  from  answering  the  qaestlcnia. 
The  court  was  not  Justified  in  fining  him 
for  contempt  of  court  In  falling  or  refusing 
to  answer.  This  question  Is  not  a  noyel  one 
in  Texas,  and  has  been  before  the  court  sev- 
eral times.  Ex  parte  Park,  87  Tex.  Or.  R. 
600,  40  8.  W.  800,  66  Am.  St  Rep.  835;  ESx 
parte  Wilson,  30  Tex.  Cr.  R.  630,  47  8.  W. 
096;  Ex  parte  Sauls  et  al.,  46  Tex.  Cr.  B. 
209,  78  8.  W.  1073.  For  other  autfaorlttea, 
see  cases  dted. 

We  deem  it  unnecessary  to  discuss  the 
matter  further.  In  view  of  the  plain  provi- 
sions of  the  Constitution,  the  statute,  and 
the  adjudicated  cases  construing  these  pro- 
visions of  the  Bin  of  Rights  and  the  statute. 

It  is  ordered  that  applicant  be  discharged 
from  custody. 

BROOKS,  J.,  absent 


BAILEY  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  19, 
1909.    Rehearing  Denied  Nov.  8,  1909.    Sec- 
ond Motion  for  Rehearing  Ordered  Filed  Nov. 
10,  1909,  and  Mandate  Ordered  Held  Up.) 

1.  BUBOLABT  ({  2*)— Blemknts  ov  OnxRS»- 
GoNSTBUcnoN  or  Statutes. 

Pen.  Code  189S,  art  838,  provides  that 
barglar;  Is  constitoted  by  the  entiance  of  a 
house  by  force,  threats,  or  fraud,  'with  intent 
to  commit  a  felony  or  theft  Article  839  pro- 
vides that  one  Is  gailty  of  burglary  who,  with 
intent  to  commit  a  felony  or  theft,  by  breaking 
enters  the  bouse  in  the  daytime.  Article  841 
provides  that  the  entry  may  consist  of  the  en- 
try of  any  part  of  the  body,  or  that  the  offense 
may  be  constituted  by  the  discharge  of  firearms 
into  the  house  with  the  Intent  to  injure  the  per- 
son therein.  Held,  that  article  841  is  but  an  ad- 
dition to  articles  838  and  839,  and  under  the 
three  articles,  burglaiy  may  consist  of  entering 
a  house  by  force,  etc.,  or  in  entering  a  house 
and  remaining  therein  with  the  Intent  to  commit 
a  felony,  or  by  the  discharge  of  firearms  into  a 
house  with  the  intent  to  injure  the  person  therein, 
and  the  intention  need  not  be  to  commit  a  felony. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  H  1-3;   Dec.  Dig.  t  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  908-011 ;    vol.  8,  p.  7G93.] 

2.  CBiinNAi,   Law   (i   802*)  —  Dibmibsai.   of 
Pbobecution. 

It  being  per  se  burglary  to  shoot  into  a 
house  with  tne  intent  to  injure  any  person  there- 
in, it  is  immaterial  whether  accused.  In  a  pros- 
ecution for  such  an  offense,  was  guilty  of  as- 
sault with  intent  to  murder,  and  It  was  not  er- 
ror to  permit  the  prosecuting  attorney  to  dis- 
miss indictments  charging  accused  with  assault 
to  commit  murder  before  trying  him  for  the 
burglary,  arising  oat  of  the  same  transaction. 

[Bkl.  Note.— For  other  cases,  see  Orimlnal  Law, 
Cent  Dig.  H  688-697;    Dec  Dig.  i  302.»] 

8.  JUBT  (I  72*)— COMPLBTING  PANEL. 

Where  a  regular  panel  of  Jurors  was  test- 
ed on  their  voir  dire,  only  22  qualified,  and 
the  court  ordered  25  talesmen  to  be  brought  In 
to  complete  the  list  of  24  names  from  which  the 
parties  should  select  a  jury,  and  18  of  the  tales- 
men qualified,  it  was  not  error  to  refuse  to 
have  the  names  of  the  22  Jurors  of  the  regular 
panel,  and  all  of  the  talesmen  who  bad  quali- 


fied, placed  in  the  box  and  drawn  therefrom  in 
the  regular  way,  nntil  the  panel  of  24  was  com- 
pleted, and  to  grant  the  request  only  In  so  far 
as  securing  the  names  of  2  additional  Jurors 
from  the  lut  of  talesmen,  was  concerned. 

[Ed.  Note.— For  other  cases,  see  Jnty,  Cent 
Dig.  H  383-847;  Dec.  Dig.  I  72.*] 

4.  Witnesses  ({  844*>— I)a>EAOHiaciiT— l80tAT> 
ED  Instances  or  Tekfeb. 

In  a  prosecution  for  burglary  by  shooting 
Into  a  dwelling  bouse,  where  accused  claimed 
that  prosecuting  witness  had  struck  accused's 
wife  and  called  her  insulting  names,  and  pros- 
ecuting witness  testified  that  he  never  usedT  vio- 
lent language  towards  any  one,  and  that  his 
wife  was  never  violent  in  language  or  conduct; 
evidence,  to  impeach  the  prosecuting  witness,  of 
a  person  that  he  had  once  gone  to  prosecuting 
witness'  residence,  and  that  prosecuting  witness, 
without  provocation  or  excuse,  had  spoken  in  a 
loud  and  angry  manner  In  Mexican,  and  acted 
In  a  violent  manner,  was  inadmissible  as  evi- 
dence merely  of  previous  altercations  with  other 
parties. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1120-1125;    Dec.  Dig.  {  344.*] 

5.  BUBOtABT  (I  89*)— EVIOENCB— RePUTATIOIT. 

Under  Pen.  Code  1885,  art  841,  making  it 
burglary  to  discharge  firearms  Into  a  house  with 
Intent  to  injure  a  person  therein,  such  an  act 
constitntes  burglary  per  se,  and  In  a  prosecution 
therefor,  evidence  of  the  general  bad  reputation 
of  the  alleged  Injured  person  for  peace  and  quiet 
in  the  community,  going  merely  to  corroborate 
testlmon;r  that  be  had  assaulted  accused's  wife, 
and  tending  to  show  that  the  shooting  was  only 
an  aggravated  assault,  and  not  an  assault  with 
Intent  to  murder,  was  properly  excluded. 

[Ed.   Note. — For   other  cases,   see   Burglary, 
Dec.  Dig.  i  88.*] 

6.  Cbihirai.  Law  (|  1169*)— Habmt.ehh  Eb- 
BOB— Admission  or  Bvidenoe. 

In  a  prosecution  for  burglary,  where  ac- 
cused introduced  indictments  against  him  charg- 
ing assaults  with  gun  on  prosecuting  witness  and 
on  prosecuting  witness'  wife,  and  also  motions  of 
the  district  attorney  to  nol.  pros,  them,  error,  if 
aby,  in  permitting  the  district  attorney  to  tes- 
tify that  his  reasons  for  dismissing  the  indict- 
ments were  that  In  his  Judgment  the  same  facts 
were  the  basis  of  prosecution  under  those  in- 
dictments that  were  the  basis  of  the  present 
prosecution,  and  that  the  state  could  not  carve 
two  convictions  out  of  the  same  facta,  was  not 
prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  i  1168.*] 

7.  Cbiuinai.  Law  (J  869*)— Evidznc*— Noliji 
PBOSEqtri— DiscBETioN  or  Covbt. 

Motions  of  a  district  attorney  to  dismiss 
Indictments  are  addressed  to  the  discretion  of 
the  court,  with  which  the  Jury  has  nothing  to 
do,  and  hence  In  a  hntglaty  case,  evidence  of 
other  indictments  against  the  accused  for  assault 
with  intent  to  murder,  growing  out  of  the  same 
transaction,  and  that  they  had  been  dismissed, 
was  improperly  admitted. 

[Ed.  Note.— For  other  cases,  aee  Criminal  Law, 
De&  Dig.  1  869.*] 

&  Cbihirai.  Law  (|  448*)— E>videncb— Ofih- 

lONS. 

In  a  prosecution  for  burglary  by  shooting 
Into  a  bouse  with  Intent  to  injure  a  person 
therein,  prosecuting  witness  testified  that  just 
prior  to  the  offense,  he  had  had  an  altercation 
with  accused's  wife.  In  which  she  was  the  ag- 
gressor, which  she  denied  on  the  stand.  A  wit- 
ness for  the  state  on  cross-examination  tes- 
tified that  he  witnessed  the  oceurrence,  and 
that  he  did  not  see  a  certain  witness  of  accused 
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present,  a  boy  eight  yean  old,  wbo  had  testified 
that  he  was  present  and  bad  heard  prosecntingr 
witness  call  accused's  wife  certain  insulting 
Dames  and  had  seen  him  slap  her,  etc  Held, 
tliat  it  was  not  error  to  exclude  a  question 
whether,  if  the  boy  said  he  was  there,  witness 
wonld  dispute  it,  as  it  called  for  the  witness' 
opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  TAg.  I  448.*] 

9.  Cbiminal  Law  (§  1167*)— Appeai^-Citm  or 
Ebkob — ADMimNQ  One  Couirr  or  Indict- 

lOSRT. 

Action  of  the  court  in  submitting  only  the 
first  count  of  an  indictment  cured  any  error  it 
committed  in  refusing  to  sustain  a  motion  to 
require  the  state  to  elect  which  count  would  be 
relied  on. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  SS  3101-3106 ;    Dec.  Dig.  S  1167. •] 

10.  Cbivinai.  Law  (8  730*)- Impbopkb  Abqtj- 
KEKT — Action  of  Ooubt. 

Error  in  the  argument  of  state's  counsel 
that  accused  had  interposed  technical  objections 
which  prevented  the  state  from  proving  certain 
facts  was  cured  where,  after  objection  by  ac- 
cused thereto,  the  court  instructed  the  jury  not 
to  consider  the  argument,  and  at  the  conclusion 
thereof  gave  a  special  charge  again  instructing 
them  to  the  same  effect. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  8  1693 ;   Dec.  Dig.  8  730.*] 

11.  Cristinai,  Law  (|  730*)— Appkai,— Cube  or 

EBROB — lUPBOFEB    ABOITIIENT. 

Error  in  argument  of  a  district  attorney, 
who  stated;  "Let  us  now  get  rid  of  slop  that 
is  always  injected  in  a  criminal  trial  by  the 
defendant,"  was  cured  where,  after  objection  by 
accused,  the  court  charged  the  jury  not  to  con- 
sider the  argument,  and  at  the  conclusion  there- 
of, at  accused's  request,  gave  a  special  charge 
to  the  same  effect. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  8  1693;    Dec  Dig.  f  730.»] 

12.  Cbiminal  Law  (8  726*)— Appeait— Review 
— Impbopeb  Abguubnt. 

Accused's  counsel,  in  his  argument,  after 
stating  that  children  are  usually  truthful,  stat- 
ed that  the  Savior  had  said,  "Suffer  little  chil- 
dren to  come  unto  me,  for  of  such  is  the  kingdom 
of  HeaTcn."  In  reply,  state's  counsel  used  this 
language:  "The  Gentleman  who  uttered  the  ex- 
pression, 'Suffer  little  children  to  come  unto 
me  for  of  such  is  the  kingdom  of  Heaven,'  lived 
nearly  2,000  years  ago,  and  did  not  know  of 
the  juvenile  laws  and  courts  of  Texas,  and  of 
the  small  boys  wbo  have  been  juveniled  under 
that  law."  Held,  that  the  state's  counsel's  re- 
tort did  not  constitute  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.   Dig.  8  726.*] 

13.  Gbikinal  liAW  (5  857*)— TBiAii— Miscon- 
duct OF  JUBY— ReCEIVINO  ADDITIONAL  EVI- 
DENCE. 

Receiving,  by  the  Jury,  of  additional  evi- 
dence other  than  that  introduced  on  the  trial,  if 
it  injuriously  affects,  or  could  injuriously  af- 
fect,  accused's  rights,  is  ground  for  reversal. 

[13d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  8$  2054,  2035;   Dec  Dig.  8  857.*] 

14.  Cbiminal  Law  (S  862*)— Misconduct  of 

JtTBT. 

In  a  prosecution  for  burglary,  by  shooting 
into  a  house  with  intent  to  injure  a  person 
therein,  where  the  state's  theory  was  that  ac- 
cused fired  on  account  of  indignities  offered  bis 
wife,  and  accused  claimed  that  when  he  reached 
the  window,  the  injured  person  attempted  to 
shoot  him  with  a  pistol  or  gun,  and  that  he  fired 
for   self-preservation,   evidence  that-  one   of  the 


jurors  who  had  been  on  the  building  when  it 
was  constructed,  and  had  some  personal  knowl- 
edge of  its  location,  drew  a  diagram,  which 
the  jury  substituted  for  two  diagrams  intro- 
duced in  evidence,  of  the  interior  of  the  room  in 
which  the  injured  person  was  when  the  shot  was 
fired  waa  not  ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law. 
Cent  Dig.  8  2055;   Dec.  Dig.  8  862.*] 

Appeal  from  Criminal  District  Court,  Hat- 
rls  County;   E.  R.  Campbell,  Judge. 

T.  L.  Railey  was  convicted  of  burglary,  and 
appeals.    AflSrmed. 

Brockman,  Kahn  &  WiUlams,  for  appellant 
F.  J.  McCord,  Asst  Atty.  Gen.,  for  tlie  State, 

BROOKS',  J.  Appellant  was  convicted  of 
burglary,  and  his  punishment  assessed  at  two 
years'  confinement  in  the  penitentiary. 

The  indictment  contains  two  cpunts.  The 
first  charges  burglary  by  shooting  a  gun  into 
the  dwelling  house  of  Charles  Schmidt,  with 
Intent  to  injure  Charles  Schmidt;  and  the 
second  count  charges  burglary  in  that  said 
appellant  did  break  and  enter  with  intent  to 
commit  a  felony,  in  this:  That  he,  the  said 
T.  L.  Railey,  did  then  and  there  discharge 
firearms,  to  wit,  a  gun,  into  the  said  dwelling 
house  of  the  said  Charles  Schmidt,  with  the 
intent  then  and  thereby  to  unlawfully  kill 
and  murder  the  said  Charles  Schmidt  The 
court  submitted  alone  the  first  count  in  the 
indictment. 

Bill  of  exceptions  No.  1  complains  that  be- 
fore this  cause  was  called  for  trial,  cause  No. 
15,548  being  upon  call,  the  district  attorney 
filed  his  nolle  prosequi  dismissing  cause  No, 
15,548  pending  in  said  court,  wberein  this 
defendant  was  charged  with  assault  with  a 
gun  upon  Charles  Schmidt,  the  alleged  injur- 
ed party  in  this  case,  with  the  alleged  intent 
to  murder  the  said  Cliarles  Schmidt,  alleged 
to  have  occurred  on  the  30th  day  of  April, 
1908,  in  Harris  county,  Tex.,  and  which  cause 
was  based  upon  the  same  identical  facts  as 
are  the  basis  of  this  transaction,  to  wit,  the 
shooting  into  the  house  of  the  alleged  injured 
party,  Charles  Schmidt  and  to  which  motion, 
to  nol.  pros,  by  the  district  attorney  defend- 
ant objected  on  the  ground  that  said  cause 
No.  15,548,  being  based  upon  the  same  iden- 
tical facts  and  the  same  Identical  transact 
tion  upon  which  the  indictment  in  this  cause 
was  based,  it  was  important  to  a  fair  Judicial 
determination  of  the  charge  in  this  case  that 
said  cause  No.  15,548  be  first  tried ;  that  the 
Issue  of  whether  or  not  defendant,  if  guilty, 
was  guilty  of  assault  to  murder,  or  of  aggra- 
vated assault,  or  not  guilty,  be  determined, 
that  he  might  be  able  to  present  to  the  court 
such  pleas  of  former  Jeopardy  or  former  ac- 
quittal as  might  arise  from  the  verdict  of  the 
Jury  under  a  prosecution  of  said  cause  No. 
15,548,  because  the  offense  of  burglary  by  the 
law  of  this  state,  as  defined  by  articles  838 
and  841  of  the  Penal  Code  of  1895,  could  only 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
121  S.W,-71 


Digitized  by 


Google 


1122 


121  SOUTHWESTERN  REPOBTEB. 


(Tex. 


be  constituted  by  an  tmlawful  entry  with  the 
Intent  to  commit  theft  or  a  felony;  and, 
should  the  Jury  tn  said  cause  No.  15.548  find 
defendant  guilty  of  aggravated  assault  under 
the  facts  In  evidence  in  tills  case,  and  it  Is 
here  stated  as  a  fact  that  defendant  then  and 
there  Claimed  that  the  facts  which  would  be 
idduced  on  the  trial  on  behalf  of  defendant 
would  show  that.  Immediately  prior  to  the 
thootlng,  the  alleged  Injured  party,  Charles 
Schmidt,  slapped  the  wife  of  defendant  in  the 
face  In  view  of  defendant,  defendant  being 
at  that  time  200  or  SOO  feet  distant,  and  also 
called  defendant's  wife  vile  names,  which 
Insulting  conduct  as  to  said  names  was  made 
known  to  defendant  as  soon  as  he  reached 
the  place  where  his  wife  was,  he  having  im- 
mediately, upon  seeing  said  Schmidt  slap  his 
wife,  gone  hastily  towards  where  his  wife 
and  said  Schmidt  were,  and  on  his  approach 
said  Schmidt  went  Into  his  own  bouse,  fol- 
lowed by  his  own  wife,  and  upon  defendant 
getting  to  where  his  (defendant's)  wife  was, 
she  stated  to  him  that  said  Schmidt,  In  addi- 
tion to  striking  her,  had  called  her  "a  bitch" 
and  "a  whore,"  and  had  used  other  insulting 
language  to  and  towards  her,  and  that  de- 
fendant was  greatly  outraged  by  said  mat- 
ters, and  Immediately  went  into  his  own 
house,  which  was  within  a  few  feet  of  where 
said  assault  occurred,  and  got  his  shotgun, 
and  went  upon  the  premises  of  the  said 
Schmidt,  and  called  to  him  from  the  gate  to 
come  out  of  the  bouse,  that  he  wanted  to  see 
blm,  and,  hearing  no  response,  went  through 
the  gate  to  the  Immediate  yard  surrounding 
the  bouse  of  said  Schmidt,  and  towards  the 
door  of  the  said  house,  and  had  passed  be- 
yond a  certain  window  going  towards  said 
door  when  he  heard  the  voice  of  said  Schmidt 
in  said  house  at  about  said  window,  and 
turning  and  stepping  back  to  a  point  opposite 
said  window,  saw  said  Schmidt,  and  called  to 
him  to  come  out  of  the  house,  that  he  want- 
ed to  see  him,  and  said  Schmidt  then  made  a 
demonstration  to  reach  for  a  pistol,  accord- 
ing to  the  testimony  of  defendant,  which  de- 
fendant testified  he  saw  lying  on  the  table 
near  said  Schmidt,  and  that  defendant  called 
to  him  to  stop,  and,  said  Schmidt  not  stop- 
ping, defendant  fired  one  barrel  of  his  double- 
barreled  shotgun,  which  was  loaded  with 
small  shot,  at  said  Schmidt,  the  other  barrel 
being  loaded  but  not  discharged,  and  defend- 
ant stating  that  the  reason  he  did  not  fire 
said  other  barrel,  which  there  was  nothing  to 
prevent  him  from  doing,  was  that  he  saw, 
after  he  had  fired  the  first  barrel,  that  said 
Schmidt  did  not  appear  to  Intend  to  make  any 
further  attempt  to  injure  him  (defendant) 
then;  that  the  shooting  into  said  house  could 
not  amount  to  a  felony,  and  therefore  could 
not  constitute  such  an  entry  as  would  go  to 
constitute  the  act  of  burglary  under  the  law 
as  defined  In  said  articles  838  and  841  of  the 
Penal  Code  of  1895,  and  that  it  was  necessary 
to  try  cause  No.  15,548  first  in  order  to  ascer- 
tain the  above  facts.     As  appellant  Insists, 


article  838  of  the  Penal  Code  of  1895  provides 
that  burglary  is  constituted  by  the  entrance 
of  a  house  by  force,  threats,  or  fraud,  with 
Intent  to  commit  a  felony  or  the  crime  of 
theft  Article  839  of  the  Penal  Code  of  1895, 
provides  that  he  Is  also  guilty  of  burglary 
who,  with  Intent  to  commit  a  felony  or  theft 
by  breaking,  enters  the  house  in  the  daytime. 
Article  840  of  the  Penal  Code  of  1895  pro- 
vides that  It  Is  not  necessary  that  there 
should  be  an  actual  breaking  to  constitute 
the  offense  of  burglary,  except  when  the  entry 
is  made  in  the  daytime.  Article  841  provides 
the  entry  Is  not  confined  to  the  entrance  of 
the  whole  body.  It  may  consist  of  the  entry 
of  any  part  for  the  purpose  of  committing  a 
felony,  or  It  may  be  constituted  by  the  dis- 
charge of  firearms  or  other  deadly  missiles 
into  the  house  with  the  intent  to  injure  the 
person  therein.  Appellant  contends  that  arti- 
cle 841  does  not  define  a  separate  and  dis- 
tinct offense,  but  Is  explanatory  of  articles 
8S9  and  840,  and  that  there  cannot  be  burgla- 
ry unless  the  Intent  Is  to  commit  a  felony  or 
the  crime  of  theft,  and  therefore,  to  dis- 
charge firearms  into  the  bouse  with  Intent 
to  Injure,  an  Intent  to  Injure  not  necessarily 
being  a  felony,  that  It  would  not  be  burglary, 
unless  there  was  a  felonious  purpose. 

In  the  case  of  Garner  v.  State,  31  Tex. 
Cr.  R.  22,  19  S.  W-  333,  we  used  this  lan- 
guage: "Article  707  of  our  Penal  Code  (the 
old  number  which  corresponds  with  article 
841  of  the  present  Code)  defining  what  con- 
stitutes an  entry  In  burglary,  declares  that 
'it  may  be  constituted  by  the  discharge  of 
firearms  or  other  deadly  missile  Into  the 
house,  with  Intent  to  Injure  any  person 
therein.'  Under  this  provision  of  the  stat- 
ute, to  discharge  firearms  into  a  house  witb 
Intent  to  injure  any  person  therein  Is  per  so 
burglary,  and  constitutes  all  the  force  and 
entry  that  Is  necessary  and  essential  to  that 
crime.  Our  conclusion  is  that  the  Indict- 
ment In  this  case  Is  not  defective,  for  the 
reason  stated  by  appellant's  counsel  In  Iil» 
motion  to  quash ;  and  we  are  further  of 
opinion  that  It  sufficiently  charges  a  bur- 
glary by  the  discharge  of  firearms  into  a 
house  with  intent  to  injure  the  persons 
therein.  The  indictment  is  in  substantially 
the  same  language  as  that  used  for  a  simi- 
lar oflFense  in  the  case  of  Searcy  t.  State,  1 
Tex.  App.  440,  and  which  indictment  waa 
pronounced  to  be  good  by  the  opinion  of  the 
court  in  that  case."  We  hold  that  article 
841  is  but  an  addition  to  articles  838  and 
839,  and  that  the  true  construction  to  be 
placed  upon  it  would  be  to  make  article  838 
read  as  follows:  The  offense  of  burglary 
Is  constituted  by  entering  a  house  by  forcer 
threats  or  fraud  at  night,  or  In  a  like  man- 
ner entering  a  house  and  remaining  conceal- 
ed therein  with  the  Intent  in  either  case  to- 
commit  a  felony  or  the  crime  of  theft,  or  It 
may  be  constituted  by  the  discharge  of  fire- 
arms or  other  deadly  missile  Into  a  house 
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with  Intent  to  Injure  the  person  therein. 
The  Code  Itself  proyldes  that  same  must  be 
construed  as  one  harmonious  whole,  and 
each  provision  thereof  given  validity  and 
force  without  regard  to  the  dlBtinctlon  that 
existed  at  common  law  between  the  con- 
struction of  civil  and  criminal  statutes.  '  In 
the  light  of  this  rule  of  construction,  both 
statutory  and  common  law,  we  hold  that 
It  would  be  a  strained  construction  to  hold 
that  the  Intent  to  injure  must  be  a  felony, 
since  this  would  destroy  the  liberal  wording 
and  evident  intent  of  the  law.  Article  838 
says  If  one  enters  a  house  with  intent  to 
commit  a  felony,  he  Is  guilty,  and  then  ar- 
ticle 811,  which  makes  It  a  burglary  to  shoot 
firearms  Into  a  building  with  Intent  to  In- 
jure an  occupant  of  the  building,  clearly 
was  designed  and  Intended  to  set  up  the 
offense  or  mode  and  method  of  committing 
the  crime  of  burglary. 

In  the  case  of  Hammons  v.  State,  29  Tex. 
App.  445,  16  S.  W.  90,  a  converse  rule  ap- 
pears to  have  been  laid  down  to  that  here  an- 
nounced, but  a  careful  reading  of  said  last- 
cited  decision  would  show  that  It  was  only 
articles  838  and  839  there  under  considera- 
tion, and  not  article  841,  and  any  expres- 
sions In  said  opinion  to  the  contrary  clear- 
ly appear  to  be  dicta.  So,  reverting  to  the 
action  of  the  district  attorney,  complained 
of  in  the  above  bill  of  exceptions,  we  say 
the  court  did  not  err  In  permitting  the  dis- 
missal of  the  assault  with  Intent  to  murder 
case,  since  the  state  can  carve,  in  drawing 
Its  Indictments,  any  offense  defined  by  the 
statute  out  of  any  given  state  of  facts,  dis- 
miss either  one  of  the  Indictments,  and  try 
for  the  other.  Certainly,  if  it  Is  per  se  bur- 
glary to  shoot  into  a  house  with  Intent  to 
Injure  any  person  therein.  It  would  become 
utterly  Immaterial  whether  appellant  was 
guilty  of  murder  or  assault.  In  other  words, 
being  per  se  burglary  to  shoot  into  a  house 
with  Intent  to  Injure  an  occupant  thereof,  it 
becomes  Immaterial  whether  the  party  had  a 
felonious  purpose  or  not,  and  If  appellant, 
being  apprised  of  the  insults  and  Indignities 
offered  his  wife,  shot  at  the  prosecuting  wit- 
ness upon  first  meeting,  and  the  same  should 
only  be  aggravated  or  simple  assault,  waiv- 
ing the  burglary  feature,  still  these  facts 
would  become  immaterial  if  he  intended  to 
Injure  the  party  In  the  house.  The  object 
and  purpose  of  article  841  of  the  Penal  Code 
of  1895  was  to  protect  the  sanctity  of  the 
home,  and  to  punish  the  ruthless  shooting 
Into  same  by  any  one  where  the  purpose  of 
so  doing  was  to  Injure  an  occupant  of  said 
home  or  house.  It  follows,  therefore,  the 
court  did  not  err,  from  any  standpoint.  In 
permitting  the  district  attorney  to  dismiss 
the  Indictment  above  discussed. 

Bill  of  exceptions  No.  2  complains  of  the 
same  matter,  In  substance,  discussed  In  bill 
No.  1. 

Bin  of  exceptions  No.  3  complains  that  the 
regular  panel  of  jurors  for  the  week  having 


been  tested  on  their  voir  dire  as  to  their 
qualifications,  and  only  22  having  qualified, 
the  court  ordered  25  talesmen  to  be  brought 
in  to  be  tested  on  their  voir  dire,  out  of 
which  to  complete  the  list  of  24  names,  from 
which  list  the  parties  should  select  a  jury, 
and,  13  of  said  talesmen  jurors  having  quali- 
fied, defendant  then  requested  the  court  to 
have  the  names  of  said  22  jurors  of  the  regu- 
lar panel,  and  all  of  said  talesmen  who  had 
qualified,  placed  In  the  box  and  shaken  up 
and  drawn  from  the  box  In  the  regular  way, 
until  a  panel  of  24  was  completed,  which  re- 
quest tlie  court  refused  to  grant  as  to  the 
said  22  regular  jurors,  but  did  grant  said 
request  in  so  far  as  securing  the  names  of 
two  additional  jurors  from  said  list  of  tales- 
men was  concerned.  There  was  no  error  In 
the  ruling  of  the  court 

Bill  of  exceptions  No.  6  complains  that 
defendant  having  called  Frank  Frost,  who 
was  duly  sworn  as  a  witness  In  his  behalf, 
and  who  testified  that  he  knew  the  complain- 
ing witness,  Charles  Schmidt,  and  his  wife, 
and  that  he  (witness)  on  a  certain  occasion, 
when  said  Schmidt  had  taken  up  the  horse 
of  the  witness,  went  to  the  place  of  residence 
of  th^  said  Schmidt,  and  that  said  Schmidt, 
without  provocation  or  excuse,  spoke  In  a 
loud  and  angry  manner  to  him,  but  spoke  in 
Mexican,  and  that  he  could  not  understand 
that  language,  but  the  conduct  of  the  said 
Schmidt  was  violent,  which  testimony,  after 
it  was  given,  was,  upon  motion  of  the  state, 
stricken  out,  over  the  objection  of  defendant 
made  at  the  time;  and  appellant  further  of- 
fered to  prove  by  said  witness  the  above 
said  facts  to  which  he  had  testified,  and  fur- 
ther that  the  wife  of  said  Schmidt  at  said 
time,  and  In  the  same  connection,  attempted 
to  strike  the  witness,  which  was  also  with- 
out provocation  or  excuse,  and  which  testi- 
mony the  witness  would  have  given  had  he 
been  permitted,  and  which  testimony  was 
then  and  there  stated  to  be  offered  in  contra- 
diction of  the  statement  of  the  said  Schmidt 
that  he  was  not  a  man  that  ever  got  mad  as 
claimed  by  defendant  in  this  case,  and  that 
he  never  used  violent  or  profane  or  Indecent 
language,  or  conduct,  to  or  towards  any  one, 
and  that  his  wife  was  never  violent  in  lan- 
guage or  conduct,  and  as  an  Impeachment 
of  said  Schmidt  and  his  wife  as  witnesses 
in  this  case,  and  as  shedding  light  upon  the 
probable  conduct  of  said  Schmidt  and  his 
said  wife  at  the  time  said  Schmidt  assaulted 
the  wife  of  defendant  as  claimed  by  defend- 
ant and  his  wife,  and  his  (defendant's)  wit- 
ness Willie  Schubert  We  do  not  think  this 
testimony  was  admissible.  Previous  alterca- 
tions with  other  and  different  parties  could 
not  throw  any  light  on  this  question.  If 
appellant  had  laid  a  predicate  to  Impeach 
said  prosecuting  witness  Schmidt  asking 
said  Schmidt  If  he  had  not  had  a  difficulty 
with  the  witness,  then  said  witness  could 
have  been  Introduced  to  impeach  said 
Schmidt  on  said  question,  but  Isolated  In- 
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stances  of  temper  or  quarrels  Is  not  a  com- 
pliance witb  the  rules  ot  evidence  to  prove 
reputation. 

Bill  of  exceptions  No.  7  shows  the  defense 
Introduced  three  witnesses,  each  of  whom 
testified  to  the  general  bad  reputation  of  the 
alleged  Injured  party,  Charles  Schmidt,  for 
peace  and  quiet  in  the  community  in  which 
he  resides,  and  defendant  then  offered  to 
further  prove  by  each  and  all  of  said  wit- 
nesses that  they  were  acquainted  with  said 
Schmidt's  habits  and  disposition  and  his  gen- 
eral reputation  as  to  using  violent,  profane, 
and  indecent  language  and  conduct  to  and 
towards  others,  and  specially  when  he  was 
angered  at  any  one,  and  it  was  at  the  time 
stated  to  the  court  to  be  ofTered  in  connec- 
tion with  the  general  bad  reputation  of  said 
Schmidt  for  peace  and  quiet,  as  bearing  on 
the  general  issue  of  the  conduct  of  the  said 
Schmidt  to  the  wife  of  defendant  at  the  time 
of  the  alleged  assault  of  said  Schmidt  on  the 
wife  of  defendant,  and  the  alleged  use  by 
said  Schmidt  to  the  wife  of  defendant  of 
vile  and  insulting  language,  just  a  few  mo- 
ments before  the  shooting  occurred,  and  as 
t>earing  on  the  probable  conduct  of  said 
Schmidt  at  the  time  of  the  alleged  shooting 
of  said  Schmidt  by  defendant  Under  the 
facts  of  this  case  we  do  not  think  this  testi- 
mony is  material,  since,  as  stated  above,  the 
testimony  could  only  go  to  corroborate  the 
fact  that  the  prosecuting  witness  had  as- 
saulted appellant's  wife;  and,  it  being  bur- 
glary per  se  to  shoot  into  a  house  to  injure 
the  prosecuting  witness,  then  the  testimony 
becomes  immaterial,  since  it  could  only  serve 
to  corroborate  appellant's  theory  that  the  as- 
sault was  an  aggravated  assault,  and  not  an 
assault  with  intent  to  murder;  and  under 
the  statute  above  discussed,  it  t>elng  imma- 
terial whether  it  was  an  assault  to  murder 
or  aggravated  assault,  then  it  follows  that 
the  testimony  was  immaterial. 

Bill  of  exceptions  No.  8  complains  practi- 
cally of  the  same  error  of  the  court  in  refus- 
ing to  admit  reputation  of  the  prosecuting 
witness  as  discussed  in  the  above  bill. 

Bill  of  exceptions  No.  11  shows  that  W.  O. 
LiOve,  district  attorney,  being  on  the  stand  as 
a  witness  in  behalf  of  the  state,  in  the  state's 
rebutting  testimony  was  permitted  to  state 
and  testify  to  the  Jury  that  his  reosons  for 
dismissing  the  indictments  in  cause  No.  13,- 
548  and  cause  No.  15,549,  the  first  alleging 
an  assault  by  defendant  with  a  gun  upon  the 
alleged  Injured  party,  Charles  Schmidt,  and 
the  second  charging  such  an  assault  with 
said  same  Intent  upon  Mrs.  Charles  Schmidt, 
and  both  of  which  were  based  on  the  shoot- 
ing which  is  the  basis  of  this  prosecution, 
was  because  in  bis  Judgment  the  same  facts 
were  the  basis  of  said  prosecution  that  are 
the  basis  of  this  prosecution,  and  that  the 
state  could  not  carve  "two  convictions"  out 
of  the  same  facts,  and  that  for  that  reason 
he  nolle  pros'd  said  indictments,  and  elect- 
ed to  try  defendant  upon  the  indictment  in 


this  cause,  to  which  testimony  when  offered, 
and  before  it  was  given,  defendant  objected 
on  the  ground  ttiat  same  was  the  opinion  of 
said  witness,  and  was  admitting  said  opin- 
ion of  said  witness  before  the  Jury  as  evi- 
dence, that  in  his  Judgment  and  opinion  the 
defendant  was  guilty  In  this  case,  and  that 
when  the  Jury  had  convicted  defendant  in 
this  case,  according  to  said  opinion  of  said 
witness  that  the  state  could  not  then  carve 
"another  conviction"  out  of  the  same  facts, 
and  that  the  same  was  not  the  statement  of 
any  facts,  and  that  the  nolle  prosequi  en- 
tered in  said  causes  stated  the  reasons  for  ' 
their  being  entered,  and  that  the  said  opin- 
ion of  said  witness  was  irrelevant.  Immate- 
rial, and  incompetent  as  evidence  to  prove 
any  fact  or  issue  in  this  case.  The  court 
overruled  the  objections,  and  witness  was 
permitted  to  testify  as  above  detailed.  This 
bin  is  allowed  with  the  following  qualifica- 
tion: "The  indictment  in  causes  Nos.  15,- 
548  and  15,540  referred  to,  together  with  the 
motions  of  district  attorney  to  nol.  pros,  the 
same,  had  been  admitted  in  evidence  on  be- 
half of  the  defendant  over  the  objection  of 
the  state,  and  the  testimony  above  objected 
to  was  admitted  on  behalf  of  the  state  to  ex- 
plain to  the  Jury  wliy  said  cases  had  been 
nol.  pros'd  by  the  district  attorney."  Certain- 
ly, in  the  light  of  the  court's  explanation,  if 
error  at  all,  the  testimony  of  the  district  at- 
torney was  harmless.  The  defense  had  In- 
sisted upon  Introducing  the  indictments 
charging  api)ellant  with  assanit  with  intent 
to  murder  upon  prosecuting  witness,  Schmidt, 
and  his  wife,  and  the  reasons  of  the  district 
attorney  for  nol.  pros'lng  same,  and  it  could 
do  no  harm  to  amplify  the  reasons  for  nol. 
pros'lng  the  indictments.  None  of  the  testi- 
mony, however,  ought  to  have  gone  before 
the  Jury.  It  is  a  matter  addressed  to  the  dis- 
cretion of  the  court,  and  with  which  the  jury 
had  nothing  on  earth  to  do,  but  certainly  ap- 
pellant cannot  complain,  after  the  indict- 
ments were  Introduced  and  the  reasons  for 
nol.  pros'lng  also  Introduced,  that  the  dis- 
trict attorney  explained  to  the  Jury. 

Bill  of  exceptions  No.  12  shows  that  the 
state's  vritness  Jack  Hagerman,  being  on  the 
stand  for  the  state  in  its  rebutting  testimony, 
and  being  on  cross-examination,  the  said 
witness  having  testified  on  the  day  of  the  oc- 
currence alleged  In  the  Indictment  in  this 
cause  he  went  to  the  place  known  as  the 
"Jones'  place,"  which  was  In  sight  of  what 
occurred  between  the  state's  witness  Charles 
Schmidt  and  defendant's  wife,  which  Im- 
mediately preceded  the  shooting,  and  that  he 
saw  defendant's  wife  at  her  buggy  and  ap- 
parently unhitching  her  horse,  and  saw  her 
grab  her  buggy  whip  out  of  her  buggy  and 
go  to  the  fence  and  put  her  foot  on  the  first 
board  of  the  fence  as  if  she  was  going  to  get 
over  with  the  whip  in  her  hand,  but  that  he 
would  not  say  that  she  was  nnhltching  the 
horse,  or  what  occurred  prior  to  that  time, 
and  the  state's  witness,   Charles    Schmidt, 
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having  testified  that  defendant's  wife  slap- 
ped at  him  three  times  across  the  fence  and 
that  he  Jumped  back  each  time,  and  that 
sAie  Hien  ran  to  her  bugg^  and  grabbed  the 
whip  and  came  back  to  the  fence  with  It,  and 
defendant's  wife  having  testified  that  said 
Schmidt  slapped  her  at  the  fence,  and  then 
started  as  If  to  get  over  the  fence,  and  that 
she  then  went  to  the  buggy  and  got  her  whip 
with  the  Intention  of  defending  herself  as 
beet  she  could  against  said  Schmidt  should 
he  cross  the  fence  to  continue  his  assault  on 
her;  and  the  witness  further  testified  that 
be  did  not  see  defendant's  witness  Willie 
Schubert,  a  small  boy  about  eight  years  old, 
who  had  testified  that  he  was  present,  and 
had  gone  to  where  Mrs.  Railey  was  to  take 
her  some  meat  that  had  been  left  by  a  butch- 
er at  his  mother's  for  Mrs.  Railey  in  the  ab- 
sence of  Mrs.  Railey,  and  tbat  he  heard  said 
Schmidt  call  Mrs.  Railey  "a  bitch"  and  "a 
whore"  and  some  other  ugly  names,  and  saw 
him  slap  her,  and  that  he  then  left  and  went 
to  his  home,  his  mother  living  upstairs  over 
said  "Jones'  place,"  and  defendant  then  ask- 
ed said  witness  Hagerman,  the  following 
question :  "If  that  little  boy  says  he  was  out 
there,  yon  wouldn't  undertake  to  dispute 
that  be  was  not,  would  you?"  and  to  which 
question  the  witness  would  have  answered, 
had  he  been  permitted  to  do  so,  that  If  the 
little  boy  said  he  was  there,  he  would  not 
dispute  it,  and  which  was  at  the  time  stated 
by  defendant  to  be  offered  for  the  purpose  of 
testing  the  extent  to  which  the  witness  would 
assert  that  the  little  boy  was  not  present 
at  the  time  of  the  alleged  assault  upon,  and 
Insulting  conduct  towards,  defendant's  wife 
by  the  state's  witness,  Charles  Schmidt 
This  testimony  was  utterly  inadmissible.  It 
called  for  an  opinion  of  the  witness.  The 
court  approves  the  bill,  however,  by  stating, 
that  the  state  also  objected  to  the  form  of 
the  question  as  being  Improper,  and  the  court 
only  sustained  the  objections  as  to  the  form 
of  the  question,  and  stated  to  counsel  for  de- 
fendant at  the  time  that  he  might  ask  the 
witness  any  question,  or  questions,  which 
would  elicit  the  fact  of  whether  or  not  said 
boy,  Willie  Schubert,  was  present  at  said 
time  and  place,  or  whether  the  witness  saw 
said  boy,  and  thereafter  counsel  for  defend- 
ant did  propound  ptover  questions  to  said 
witness,  which  elicited  the  following  testi- 
mony from  him:  "I  will  not  undertake  to 
say  that  he  was  not  there  [referring  to  said 
boy,  Willie  Schubert].  I  will  not  do  that 
now ;  I  say  tbat  I  did  not  see  him  there." 

Bill  of  exceptions  No.  13  complains  the 
court  erred  In  refusing  to  sustain  a  motion 
of  appellant  to  require  the  state  to  elect 
which  count  in  the  indictment  would  be  re- 
lied upon  for  a  conviction.  The  court  mere- 
ly submitted  the  first  count  In  the  Indict- 
ment This  cured  surely  any  error  In  the 
ruling  of  the  court 

BUI  of  exceptions  No.  14  complains  that  the 
state  argued  to  the  Jury  as  follows:    "The 


defendant  interposes  technical  objections, 
and  In  that  way  prevents  the  state  from 
proving  certain  facts."  This  bill  is  allowed 
with  this  explanation:  "After  the  objection 
by  defendant  to  the  language  used  as  set  out 
above,  the  court  Instructed  the  Jury  not  to 
consider  said  argument,  and  at  the  conclu- 
sion of  the  argument,  at  defendant's  request, 
gave  to  the  Jury  defendant's  special  Instruc- 
tion No.  1,  again  instructing  them  that  they 
should  not  consider  said  language."  The  ex- 
planation cured  any  possible  error  in  the  ar- 
gument Bill  No.  15  complains.  In  substance, 
to  same  facts  as  those  stated  In  bill  No.  14. 

Bill  of  exceptions  No.  16  complains,  in  sub- 
stance, of  the  following  statraneut  In  the 
closing  argument  by  the  state:  "Let  us  now 
get  rid  of  slop  that  is  always  injected  In  a 
criminal  trial  by  the  defendant"  The  ex- 
planation to  this-  bill  says  that  after  the  ob- 
jection of  defendant  to  the  language  used, 
as  above  set  out,  the  court  Instructed  the 
Jury  not  to  consider  said  argument,  and  at 
the  conclusion  of  the  argument,  and  at  de- 
fendant's request,  gave  to  the  Jury  defend- 
ant's special  Instruction  No.  3,  again  In- 
structing them  that  they  should  not  consider 
said  language.  This  bill  and  bill  No.  17  com- 
plain practically  of  the  same  matter.  In  the 
light  of  the  explanation  of  the  court  none  of 
this  argument  was  prejudicial  to  appellant 

Bill  of  exceptions  No.  19  shows  that  de- 
fendant's counsel,  in  course  of  his  argument, 
after  stating  that  children  are  usually  truth- 
ful, stated  that  the  Savior  had  said,  "Suffer 
little  children  to  come  unto  me,  for  of  such 
Is  the  kingdom  of  Heaven."  In  reply  to  this, 
state's  counsel  used  this  language:  "The 
Gentleman  who  uttered  the  expression,  'Suf- 
fer little  children  to  come  unto  me  for  of 
such  Is  the  kingdom  of  Heaven,'  lived  nearly 
2,000  years  ago,  and  did  not  know  of  the 
Juvenile  laws  and  courts  of  Texas,  and  o* 
the  small  boys  who  have  been  Juvenlled  un- 
der that  law."  Waiving  the  sacrilege  of  .the 
suggestion  of  the  state's  counsel,  we  do  not 
think  there  was  any  error  In  the  retort  made 
upon  appellant's  argument. 

Bill  of  exceptions  No.  21  complains  of  the 
misconduct  of  the  Jury  who,  after  they  re- 
tired to  consider  their  verdict,  received  oth- 
er evidence  In  the  absence  of  defendant,  of 
a  material  .character,  other  than  that  ad- 
duced upon  the  trial  of  this  cause,  in  this,  to 
wit :  That  one  or  more  of  said  Jurors  whose 
name  or  names  defendant  Is  unable  to  now 
give,  drew  a  diagram  of  his  or  their  own, 
which  was  substituted  for  the  two  diagrams 
introduced  In  evidence  of  the  interior  of  the 
room  in  which  the  said  Schmidt  was  at  the 
time  the  shot  was  fired;  one  of  said  substi- 
tuted diagrams  having  been  drawn  by  the 
said  Schmidt,  and  the  other  by  the  state's 
witness  J.  A.  Voss.  We  have  carefully  re- 
viewed the  matter  complained  of  In  this  bill, 
and  think  that  the  mere  fact  that  one  of  the 
Jurors  had  been  on  the  building  when  it  was 
constructed,  and  had  some  personal  knowl- 
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edge  of  Its  location,  did  not  and  could  not 
have  injured  appellant  for  him  to  state  the 
knowledge  that  he  had  of  the  location  of  the 
building,  in  the  light  of  this  record,  since  ap- 
pellant says  when  he  reached  the  window 
that  the  Injured  party  attempted  to  shoot 
him  with  a  pistol  or  gun,  and  a  pistol  Is  fre- 
quently called  a  gun,  and  that  he  fired  for 
self-preservation.  The  state's  case  Is  that 
he  fired  on  account  of  the  indignities  oCTered 
appellant's  wife.  So  we  see  nothing  in  the 
plat  suggested  by  the  jury  that  could  Injure 
In  the  remotest  appellant's  rights.  Of  course 
the  question  is  well  settled  that  additional 
evidence  that  injuriously  aCFects,  or  could  in- 
juriously affect,  the  rights  of  a  defendant  Is 
a  proper  ground  to  reverse  a  case.  One  or 
more  maps  were  Introduced.  The  bill  pre- 
senting this  matter  is  too  long  and  volumin- 
ous to  copy  in  this  opinion.  Suffice  it  to  say 
that  there  was  no  error  prejudicial  to  appel- 
lant. Furthermore,  the  bill  presenting  the 
matter  does  not  appear  to  be  signed  by  the 
judge. 

The  cbarge  of  the  court  In  all  respects 
properly  presents  the  law  of  this  case,  and 
presents  the  doctrine  of  reasonable  appear- 
ances of  danger,  as  well  as  actual  danger 
from  the  defendant's  standpoint,  authoriz- 
ing the  jury  to  resolve  each  reasonable  doubt 
in  behalf  of  the  appellant  We  have  care- 
fully reviewed  seriatim  all  of  appellant's  con- 
tentions, and  do  not  believe  there  Is  any  er- 
ror In  this  record  authorizing  a  reversal  of  the 
judgment,  and  same  is  in  all  things  afiirmed. 

Second  motion  tor  rehearing  ordered  filed  No- 
vember 10,  1909,  and  mandate  ordered  held  up. 


GILBERT  V.  STATE, 
(Court  of  Criminal  Appeals  of  Texas.    Oct  20, 

1.  Cbivinai.  Law   (J   1173*)  — Appbai  — In- 
sntucnoNS. 

Where  the  evidence  on  a  trial  for  burglary 
shows  that  the  freight  cars  entered  were  at  the 
same  place  and  the  entry  made  at  the  same  time, 
the  failure  in  the  charge  to  limit  the  evidence 
that  other  cars  had  been  entered  than  the  one  as 
to  which  the  state  elected  to  prosecute  to  the 
showing  of  intent  could  not  have  injured  ac- 
cused. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  3164-3168;  Dec.  Dig.  i 
1173.*] 

2.  BuBULABY  (5  46*)— Cbimiwai,  Law  (S  1144*) 

— TBIAL— INSTBUCTIONS. 

It  was  unnecessary  for  the  instructions  to 
give  the  number  of  the  freight  car  alleged  to 
have  been  burglarized,  where  the  state  had  elect- 
ed to  prosecute  for  a  car  named ;  but  it  must 
be  assumed,  in  the  absence  of  anytbine  to  the 
contrary,  that  that  fact  was  stated  to  the  jury, 
and  that  they  understood  that  they  were  limited 
to  the  particular  car  as  to  which  the  state  elect- 
ed to  prosecute. 

[Ed.  Note. — For  other  cases,  see  Burglary. 
Cent  Dig.  !  115:  Dec.  Dig.  5  46;*  Criminal 
Law,  Cent.  Dig.  |  3032;   Dec.  Dig.  {  1144.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   W.  W.  Nelms,  Judge. 


John  Gilbert  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

Horace  Williams  and  W.  J.  Wasson,  for  ap- 
pellant F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 

RAMSEY,  J.  This  appeal  la  prosecuted 
from  a  judgment  of  conviction  had  in  the  dis- 
trict court  of  Dallas  county,  Tex.,  on  No- 
vember 8,  1908,  convicting  appellant  of  the 
crime  of  burglary  of  a  railroad  car,  and  as- 
sessing his  punishment  at  confinement  for 
three  years. 

A  number  of  questions  are  raised  in  the 
record,  but  most  of  them  are  conceded,  with 
admirable  candor,  by  appellant,  to  be  without 
merit  It  is  claimed,  however,  that  the  court 
erred  in  failing  in  the  charge  to  limit  the 
effect  of  the  evidence  that  other  railroad  cars 
were  broken  and  entered  at  the  same  time 
and  place  wlien  the  car  in  question  was  bro- 
ken and  entered ;  and  again  that  in  this  case 
there  was  a  general  charge  in  the  Indictment 
of  the  burglary  of  a  railroad  car,  and  the 
evidence  developed  the  burglary  or  enfry  at 
least  of  five  cars  at  the  same  time  and  place, 
and  the  court  required  the  state  to  elect  up- 
on which  car  It  was  relying  for  a  conviction, 
and  the  state  having  elected,  as  shown  by  an 
order  made  in  the  case,  to  prosecute  for  the 
burglary  of  car  C,  M.  &  St  P.  No.  82076,  the 
court  should  In  terms  have  confined  the  atten- 
tion of  the  jury  to  that  particular  car  In  the 
charge.  Again,  it  Is  complained  that  the  tes- 
timony in  the  case  rests  upon  direct  evidence, 
and,  the  court  having  given  a  charge  on  cir- 
cumstantial evidence,  that  this  was  confusing 
and  misleading,  in  that  it  tended  to  draw  the 
consideration  of  the  jury  away  from  tlie  ques- 
tion of  the  accuracy  of  vision  of  the  witness, 
in  what  counsel  denominate  "the  remarkable 
identification,"  to  the  question  of  the  effect  of 
defendant's  presence  in  the  car. 

The  evidence  in  the  case  briefly  shows  that 
a  number  of  freight  cars,  all  sealed,  left  the 
city  of  Dallas  in  a  train  on  the  Cotton  Belt 
road  about  7  o'clock  p.  m.  of  the  night  in 
question,  and  that  they  arrived  at  Noel  about 
8  o'clock  the  same  evening,  and  were  placed 
on  the  side  track,  onte  evidence  also  indi- 
cates that  at  the  same  time  and  place  five  of 
these  cars.  Including  car  C,  M.  &  St  P.  Na 
82076,  were  entered.  Appellant  was  seen  by 
more  than  one  person  about  the  car,  and  was 
identified  by  at  least  one  witness  positively 
as  having  been  in  the  car  when  the  parties 
appeared  on  the  scene.  He  jumped  out,  and 
was  later  captured,  lying  flat  on  the  ground 
near  by;  and  while  being  conveyed  to  the 
jail  he  escaped,  and  was  soon  thereafter  ar- 
rested. The  evidence  does  not  distinctly 
show  that  these  cars  were  coupled  together 
at  the  time,  but  It  does  show  that  they  were 
at  the  same  place ;  that  the  entry  was  made 
at  the  same  time,  for  the  reason  that  the 


•jror  otbw  uues  set  same  topic  and  lecUon  NUMBifK  In  Dec.  ft  Am.  Dig*.  1907  to  dst«,  *  Raportar  Indwm 


Digitized  by 


Google 


had  been  made  very  soon  after  they  arrived 
at  Noel.  So  It  is  seen  tbat  the  entry  of  the 
care  was  made  while  ander  the  dominion  and 
control  of  the  station  agent  at  Noel,  and 
practically  at  the  same  time  and  place,  so  as 
to  constitute,  as  we  believe,  one  and  the 
same  transaction.  Indeed,  we  think  It  was 
literally,  In  a  legal  sense,  the  same  burglary, 
and  but  one  offense,  and  the  conviction  under 
which  appellant  rests  here  would  bar  further 
prosecution.  Wright  v.  State,  17  Tex.  App. 
152;  Adams  v.  State,  16  Tex.  App.  162; 
Hlrshfleld  v.  State,  11  Tex.  App.  207. 

We  recognize  the  rule  laid  down  by  this 
court  in  many  cases,  and  among  others  those 
cited  by  appellant  (Scott  v.  State  [Tex.  Cr. 
App.]  68  S.  W.  680;  Long  v.  State,  11  Tex.  App. 
381 ;    Carter  v.  State,  23  Tex.  App.  508,  5  S. 
W.  129;  Wheeler  v.  State,  23  Tex.  App.  598, 
5  S.  W.  160 ;   Mayfleld  v.  State,  23  Tex.  App. 
645,  5  S.  W.  161;  Cravey  v.  State,  23  Tex. 
App.  677,  5  S.  W.  162;    Barnes  v.  State,  28 
Te:!f.  App.  29,  11  S.  W.  679 ;  Hanley  v.  State, 
28  Tex.  App.  375,  13  S.  W.  142,  and  numerous 
other    cases),    that    where    cotemporaneous 
crimes  are  admitted  In  evidence  under  cir- 
cumstances  Justifying  their   admission,   the 
court  should  ordinarily   limit  the  effect  of 
such  testimony  for  the  purposes  of  showing 
intent,  motive,  system,  or  other  like  purposes. . 
However,  it  has  been  held  In  very  many  cases 
that  It  is  only  necessary  for  the  court  to 
charge  upon  and  limit  the  evidence  showing 
other  extraneous  crimes,  when  there  is  danger 
of  conviction  for  the  offenses  not  charged, 
or  where  there  might  be  an  unwarranted  use 
of  such  testimony,  to  the  prejudice  of  the  de- 
fendant In  the  case  in  which  he  is  being  tried. 
Here,  as  we  think,  the  crime  being  single  and 
of  the  same  character  of  moral  turpitude, 
the  entries  being  of  cars  In  possession  of  the 
same  person,  and,  therefore,  of  the  same  own- 
ership in  the  legal  sense,  that  the  failure  to 
limit  this  testimony  could  not,  in  the  nature 
of  things  have  injured  appellant.    Again,  we 
think  It  was  unnecessary  for  the  charge  of 
the  court  to  name  the  particular  number  of 
the  car  alleged  to  have  been  entered.    When, 
as  In  this  case,  there  had  been  an  election 
to   prosecute  for  the  burglary  of  the  car 
named.  It  must,  In  the  absence  of  evidence 
to  the  contrary,  be  assumed  that  this  fact 
was  stated  to  the  Jury,  and  that  they  would 
have  understood  that  they  were  limited  in 
their    evidence   to   the   particular   car   upon 
whicb  the  state  elects  to  prosecute. 

Xn  respect  to  the  charge  of  the  court  on 
-circumstantial  evidence,  there  was  a  state  of 
case,  we  believe,  under  which  the  Jury  would 
bare  been  Justified  in  convicting  appellant, 
even  U  tbey  should  not  have  believed  the  tes- 
timony of  the  witness  who  claimed  to  have 
seen  bim  actually  in  the  car.  While  a  charge 
on   circumstantial  evidence  was  not,  as  we 


the  contrary  was  rather  favorable  to  him 
than  otherwise.  The  evidence  of  appellant's 
guilt  Is  conclusive,  nor  do  we  believe  that, 
fairly  considered,  there  is  any  error  In  the 
record  which  would  Justify  or  require  us  to 
reverse  the  case. 

The  Judgment  of  the  court  below  is  there- 
fore affirmed. 

BROOKS,  J.,  absent 


TEXAS  &  P.  RT.  CO.  t.  HENSON  et  al. 

(Court  of  Civil  Appeals  of  Texas.     June  19, 
1909.     Rehearing  Denied  Oct.  6,  1909.) 

1.  Cabbibbs  (§  4*)  —  Actions  —  Venub— Who 
ABE  Cabbiebs— Belt  Line  Railboad — "Com- 
voN  Cabbieb." 

A  belt  line  railway  company,  chartered  as 
a  railroad  company,  owning  four  or  five  loco- 
motives and  one  flat  car  and  about  14  or  15 
miles  of  track,  which  makes  connection  with 
various  railroad  companies,  and  switches  cars 
for  these  companies  to  stockyards  and  other  rail- 
road connections,  but  which  has  no  depot  or 
loading  facilities,  furnishes  no  cars,  makes  no 
charges  to  shippers  or  contract  with  them,  and 
is  paid  for  its  services  by  the  railroad  com- 
panies, is  not  a  "common  carrier"  within  the 
meaning  of  Acts  1905,  p.  29,  c.  25,  {  1,  provid- 
ing that  any  common  carrier  doing  business  as 
such  in  the  state  may  be  sued  for  any  cause 
arising  out  of  transportation  in  any  court  of 
competent  jurisdiction  In  any  county  in  which 
such  carrier  does  business,  or  has  an  agent  or 
representative. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1,  462-478 ;   Dec.  Dig.  {  4.» 

For  other  deBnitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1313-1319;    vol.  8,  p.  7607.] 

2.  Pasties  (8  61*)— iA.dditional  Pasties. 

Sayles'  Anil.  Civ.  St.  1897,  art.  1208,  pro- 
viding that  before  a  case  is  called  for  trial  ad- 
ditional parties  may,  when  they  are  necessary 
or  proper  parties  to  the  suit,  be  brought  in, 
does  not  authorize  the  bringing  in  of  a  party 
defendant,  unless  such  party  was  properly  su- 
able in  the  county  where  such  suit  is  pending. 
.  [Ed.  Note.— For  other  cases,  see  Parties,  Dea 
Dig.  {  51.*1  . 

3.  TBIAL  (S   251*)— iNffTBDOnONS. 

In  an  action  against  a  railway  company  for 
damages  from  negligence  in  handling  a  shipment 
of  cattle,  it  was  not  error  to  refuse  defendant's 
instruction  submitting  the  question  of  plaintiff's 
contributory  negligence  in  failing  to  feed  and 
water  the  stock  before  shipment,  where  there  is 
no  plea  of  such  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  587-595;    Dec.  Dig.  {  251.*] 

4.  Caebieks  (J  215*)  —  Cabriage  of  Livi 
Stock— Facilities— Stock  Pens. 

It  is  the  duty  of  a  railway  company  to 
furnish  sufficient  suitable  pens  and  facilities  at 
its  terminus  for  delivering  cattle  shipped  over 
Its  line,  and  the  crowded  condition  of  the  stock- 
jrards  at  its  terminus  will  not  relieve  it  from 
liability  for  damages  from  negligence  in  handling 
a  shipment  of  cattle. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §  923 ;   Dec.  Dig.  {  215.*] 
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6.  EviDEWCB    (5   497*)— Opiwion    Evidenc*— 
Mixed  Question  of  Law  a;»d  Fact. 

In  aa  action  atrainst  a  carrier  for  datn- 
■ses  to  a  shipment  of  cattl«,  caused  by-negli- 
sence  of  the  carrier,  eyidence  by  plaintiff  that 
the  loss  in  price  per  bead  on  bis  cattle  was  $2 
or  $2.50  was  not  a  violation  of  the  rule  that  a 
witness  cannot  express  an  opinion  upon  a  mixed 
question  of  law  and  fact 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent,  Dig.  §§  2285-2288 ;   Dec.  Dig.  §  497.*] 

Appeal  from  District  Court,  Midland  Coun- 
ty ;  Jas.  li.  Shepherd,  Judge. 

Action  by  R.  N.  Henson  and  others  against 
the  Texas  &  Pacific  Railway  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Ed  W.  Smith,  for  appellant  Caldwell  & 
Whlttaker  and  Capps,  Cantey,  Hanger  & 
Short,  for  appellees. 

SPEER,  J.  R.  N.  Henson  sued  the  Texas 
&  Pacific  Railway  Company  to  recover  $1,- 
975  damages  for  negligence  in  handling  a 
shipment  of  cattle  from  Stanton  to  North  Ft 
Worth.  The  defendant  answered,  and  Im- 
pleaded the  Ft  Worth  Belt  Railway  Compa- 
ny. This  latter  company,  after  being  cited, 
filed  its  plea  of  privilege  to  be  sued  in  Tar- 
rant county,  the  county  of  Its  domicile,  which 
plea  was  heard  on  its  merits  and  sustained 
by  the  court.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff  against  the  Texas  & 
Pacific  Railway  Company  for  $1,800,  and  that 
company  has  appealed. 

Whether  or  not  the  court  erred  In  sustain- 
ing appellee  Ft.  Worth  Belt  Railway  Com- 
pany's plea  of  privilege  depends  upon  the 
proper  construction  of  Acts  1905,  p.  29,  c. 
25,  prescribing  parties  to  and  venue  of  suits 
against  railroad  corporations.  Section  1  of 
that  act  is  as  follows:  "That  whenever  any 
passenger,  freight,  baggage  or  other  proper- 
ty has  been  transported  by  two  or  more  rail- 
road companies,  express  companies,  steam- 
ship or  steamboat  companies,  transportation 
companies  or  common  carriers  of  any  kind  or 
name  whatsoever,  or  by  any  assignee,  lessee, 
trustee  or  receiver  thereof,  or  partly  by  one 
or  more  such  companies,  or  common  carriers, 
and  partly  by  one  or  more  assignee,  lessee, 
trustee  or  receiver  thereof  operating  or  doing 
business  as  such  common  carriers  In  this 
state,  or  having  an  agent  or  representative 
In  this  state,  suit  for  damage  or  loss  or  for 
any  other  cause  of  action  arising  out  of  such 
carriage,  transportation  or  contract  in  re- 
lation thereto  may  be  brought  against  any 
one  or  all  of  such  common  carriers,  assign- 
ees, lessees,  trustees  or  receivers  so  operating 
or  doing  business  In  this  state,  or  having  an 
agent  or  representative  In  this  state.  In  any 
court  of  competent  Jurisdiction  In  any  county 
In  which  either  of  such  common  carriers, 
assignees,  lessees,  trustees  or  receivers  op- 
erates or  does  business,  or  has  an  agent  or 
representative;    provided,    however,    that    if 


damages  be  recovered  In  sncfa  snlta  against 
more  than  one  defendant,  not  partners  la 
such  carriage,  transportation  or  contract,  the 
same  shall  on  request  of  either  party  be  ap- 
portioned between  the  defendants,  by  the 
verdict  of  the  Jury,  or  if  no  jury  is  demand- 
ed, then  by  the  Judgment  of  the  court."  From 
a  reading  of  this  article  It  is  apparent  that 
the  Legislature  Intended  it  should  be  effective 
as  to  those  transportation  companies  operating 
as  common  carriers,  and  unless  appellee  the 
Ft.  Worth  Belt  Railway  Company  is  a  com- 
mon carrier  under  the  general  acceptation  of 
that  term,  then  there  is  no  authority  in  law 
for  holding  it  In  the  present  suit  to  answer  in 
a  county  other  than  that  of  Its  domicile 
The  facts  show  that  while  this  company  is 
chartered  as  a  railroad  company,  yet  its 
business  Is  not  that  of  the  ordinary  railroad 
corporation.  It  owns  four  or  five  locomotives, 
and  one  flat  car,  about  14  or  15  miles  of 
track  near  the  city  of  Ft  Worth,  making 
c<Minectlon  with  various  railroad  companies, 
and  is  engaged  in  the  business  of  switching 
or  transferring  cars  for  these  railroad  com- 
panies from  their  various  connections  with 
its  line  to  the  Ft  Worth  stockyards  and  to 
other  railroad  connections.  It  has  no  depot 
or  loading  facilities,  furnishes  no  cars,  makes 
no  charges  against  shippers — in  fact  is  a 
stranger  to  the  shipping  contract  entered  into 
by  the  various  railroad  companies — but  Its 
compensation  consists  in  fixed  charges  of 
from  $1  to  $2  per  car  for  handling  such  cars, 
which  charges,  under  the  rule  promulgated 
by  the  Railroad  Commission,  are  required  to 
be  absorbed  by  the  railroad  company  en- 
gaging its  services.  Under  these  drcum- 
Btances  we  hold  that  the  Belt  Railway  Com- 
pany is  not  a  common  carrier  within  the 
meaning  of  the  act  above  quoted,  but  tliat  the 
same  was  merely  the  agent  of  the  appellant, 
employed  by  it  as  a  means  of  carrying  out 
the  contract  of  shipment  with  appellee  Hen- 
son, and  as  such  was  properly  dismissed 
from  the  suit  in  Midland  county.  Tex.  & 
Pac.  Ry.  Co.  v.  Scoggin  &  Brown,  40  Tex. 
Civ.  App.  526,  90  S.  W.  521.  While  there 
may  be  some  contrariety  of  holding  on  this 
question,  still  we  think  the  weight  of  au- 
thority, as  well  as  the  better  reason,  is  in 
favor  of  the  conclusion  we  have  here  reached. 
In  Elliott  on  Railroads,  paragraph  1399,  It 
Is  said:  "U  the  transfer  company  simply  ads 
as  an  agent  of  the  Initial  carrier  In  transfer- 
ring the  goods,  then  the  transfer  company 
cannot  be  Justly  regarded  as  a  connecting 
carrier,  nor  can  It  l>e  so  considered  where  the 
Initial  carrier  simply  employs  it  for  its  own 
convenience.  Ordinarily  the  question  wheth- 
er the  transfer  company  was  or  was  not  an 
agent  or  employe  of  the  initial  carrier  must 
be  determined  from  the  facts  of  the  particu- 
lar case."  So  in  Moore  on  Carriers,  {  43,  It 
Is  said:  "But  a  corporation  which,  being 
under  no  legal  obligation  to  do  so,  voluntarily 
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contracts  to  switch  cars  over  Its  tracks  be- 
tween two  or  more  railways,  for  which  serv- 
ice it  collects  a  certain  switching  charge  for 
switching  the  cars,  loaded  or  empty,  bat 
charges  no  traffic  rates  on  the  freight  trans- 
ported or  transferred  in  the  cars  In  the  per- 
formance of  such  service,  assumes  none  of 
the  responsibilities  of  a  common  carrier,  but 
only  those  -of  a  switchman."  The  text  of 
these  two  writers  appears  to  be  based  upon, 
and  is  supported  by,  the  case  of  Ky.  &  I. 
Bridge  Co.  v.  Louisville  &  N.  R.  Co.  (C.  C.) 
87  Fed.  567,  2  L.  B.  A.  289,  2  Interst.  Com. 
R.  351.  Article  1208,  Sayles'  Ann.  Civ.  St. 
1897,  authorizing  the  making  of  additional 
parties,  is  also  cited  by  appellant,  but  this 
statute  will  not  authorize  the  making  of  a 
party  defendant,  unless  such  party  was  prop- 
erly suable  in  the  first  place  in  the  county 
where  such  suit  Is  pending.  St.  L.  S.  W.  Ry. 
Co.  v.  McKnlght,  99  Tex.  289,  89  S.  W.  755. 
It  la  hardly  necessary  for  us  to  add  that  we 
are  not  discussing  the  question  of  Ft  Worth 
Belt  Railway  Company's  liability  for  any  act 
of  negligence,  but  merely  its  right  to  be  sued 
In  the  county  of  its  domicile  as  affected  by 
the  statutes  referred  to. 

In  the  trial  of  the  case  on  its  merits  there 
was  no  error  in  refusing  appellant's  special 
charge  Mo.  4,  seeking  to  have  submitted  the 
issue  of  appellees'  contributory  negligence 
In  failing  to  feed  and  water  the  stock  while 
In  the  pens  at  Stanton,  since  there  was  no 
plea  of  contributory  negligence  in  this  re- 
spect. 

Appellant  fails  to  state  any  evidence  that 
would  authorize  the  giving  of  special  charge 
No.  1,  excluding  a  recovery  for  delays  oc- 
curring prior  to  the  delivery  of  the  cattle 
In  question  to  it,  and  indeed  our  examination 
of  the  record  falls  to  discover  any  evidence 
tending  to  show  much  damages. 

It  was  the  duty  of  appellant  to  furnish 
suitable  pens  and  facilities  for  delivering 
cattle  at  its  Ft.  Worth  termination,  and  the 
requested  special  charge  No.  S,  excusing  it 
for  all  damages  growing  out  of  a  crowded 
condition  of  the  stockyards,  was  therefore  er- 
roneous In  assuming  that  it  was  not  liable  for 
such  crowded  condition. 

It  was  permissible,  we  think,  to  allow  ap- 
pellee Henson  as  a  witness  to  state  that  the 
loss  in  price  per  head  on  his  cattle  at  their 
destination  was  $2  or  $2.50,  and  such  ruling 
did  not  violate  the  principle  that  a  witness 
cannot  express  an  opinion  upon  a  mixed  ques- 
tion of  law  and  fact.  C,  R.  I.  &  T.  Ry.  Co. 
v.  Halsell,  85  Tex.  av.  App.  126,  80  S.  W. 
140;  Red  River,  T.  &  &  Ry.  Co.  v.  Eastin 
&  Knox,  39  Tex.  Civ.  App.  579,  88  S.  W.  530; 
F.  W.  «c  D.  C.  Ry.  Co.  v.  Waggoner  NaUonal 
Bank,  36  Tex.  Civ.  App.  293,  81  8.  W.  1050. 
The  authorities  cited  by  appellant,  notably 
H.  &  T.  C.  B.  R.  Co.  V.  Roberts  (Tex)  108  S. 
W.  808,  Id.  (Tex.  Civ.  App.)  109  S.  W.  982, 
and  G.,  C.  &  S.  F.  Ry.  Co.  v.  Kimble  (Tex. 


Civ.  App.)  109  8.  W.  234,  are  not  in  point, 
since  there  the  testimony  condemned  consist- 
ed In  the  expression  of  opinion  by  witnesses 
as  to  what  would  constitute  "a  reasonable 
time"  or  "reasonable  care,"  and  the  like— evi- 
dently mixed  questions  of  law  and  fact 

Other  assignments  of  error  not  discussed 
are  disposed  of  in  our  coQCiosions  with  re- 
spect to  appellee  Ft  Worth  Belt  Railway 
Company's  connection  with  the  shipment 

We  find  no  error  in  the  judgment,  and  It  Is 
affirmed. 


SAMPLES  V.  WBVER.t 

(Court  of  Civil  Appeals  of  Texas.     Jane  26, 

1909.    Rehearing  Denied  Oct  28,  1909.) 

1.  Tbiai,  (§  343*)— Verdict— CowsTBUcnoN— 
Aides  bt  Petition. 

The  petition  may  be  looked  to  to  aid  in 
construing  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  t  343.*] 

2.  TBIAt    (§    333*)— VEBDICT— SUFFICIEWOT. 

Where,  in  an  action  on  a  note  and  to  fore- 
close a  vendor's  lien,  the  petition  set  forth  the 
note,  with  date,  principal  amount,  rate  of  in- 
terest, rate  of  attorney's  fees,  a  verdict  for 
plaintiff  "for  the  amount  of  principal,  inter- 
est, and  attorney's  fees  due  on  the  note  sued 
on,"  was  sufficiently  definite  to  fix  the  amount 
due. 

[Ed,  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  333.*] 

3.  Afpeai.  and  Ebbob  (S  1070*)— Habmt.ess 
Ebrob— Ebbob  IN  Vebdict. 

Where,  in  an  action  on  a  note,  the  ^ury 
found  for  plaintiff  for  the  amonnt  of  principal, 
interest,  and  attorney's  fees  due,  less  $43,  with 
interest  on  same,  and  it  appeared  that  the  $43 
was  deducted  from  the  principal  of  the  note, 
which  consequently  earned  interest  from  its 
date,  the  error  in  the  verdict  as  to  the  $43  al- 
lowed defendant  was  not  prejudicial  to  bim. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1070.*] 

4.  PuBuo  Lands  (8  178*)  —  Convetahce  by 

OBANTEB— CONSIDEBATION. 

A  sale  of  public  land,  the  title  to  which  is 
in  the  state,  is  not  a  consideration  for  the 
promise  to  pay  another  therefor. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec  Dig.  1  178.*] 

5.  Public  Lands  (J  173*)- School  Lands- 
Sale— Fobfeitube. 

A  sale  of  school  land  prior  to  the  adoption 
of  Acts  April  19,  1901  (Laws  1901,  p.  294,  c 
125),  is  governed  by  the  law  of  1895  (Laws  1895, 
p.  63,  c.  47),  requiring  forfeitures  of  sales  of 
school  land  for  nonresidence  to  be  declared  by 
the  commissioner. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec  Dig.  i  173.*J 

6.  Public  Lands  (J  178*)— School  Lands- 
Sale— Fobfeitube. 

Where  a  purchaser  of  school  land  while 
the  law  of  1895  (Laws  1895,  p.  63,  c.  47),  re- 
quiring forfeitures  of  sales  of  school  land  for 
nonresidence  to  be  declared  by  the  commission- 
er, was  in  force,  conveyed  land  to  a  grantee, 
who  received  possession  before  a  forfeiture  for 
the  purchasers  abandonment  had  been  declar- 
ed, the  grantee  took  such  title  as  would  gup- 
port  an  action  against  a  mere  trespasser. 

[Eld.  Note.— For  other  cases,  see  Public  Lands, 
Dec  Dig.  S  17a*] 
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7.  PuBUo  Lakds  (I  173*)— ScHOOi.  Lards— 

Sales— Ebbobs  in  Application. 

Where  the  application  foi  the  purchase  of 
school  land  erroneously  stated  that  the  applicant 
was  an  actual  occupant  of  a  designated  section 
while  be  was  in  fact  an  occupant  of  another 
section,  the  mistake  could  be  corrected  and 
the  applicant's  purchase  was  not  absolutely  roid. 

[Ed.  Note.— Fo«  other  cases,  see  Public  Lands, 
Dec.  Dig.  i  173.*] 

8.  Vendob  and  Pttbchaseb  (|  15*)— Sales  or 
Land — Consideration. 

A  purchaser  of  three  sections  of  school  land 
obtaiued  a  good  title  to  one  section  only,  and 
gave  to  the  vendor  a  note  for  a  part  of  the 
price.  The  purchaser  received  possession  of 
the  section  to  which  be  acquired  a  good  title, 
eo  tbat  be  could  ac<^uire  title  to  the  other  two 
sections.  This  section,  together  with  the  im- 
provements, might  equal  in  value  all  that  the 
purchaser  agreed  to  give  for  the  whole.  Held, 
that  there  was  neither  a  total  nor  a  partial 
failure  of  consideration  for  the  note,  but  the 
vendor  could  recover  thereon. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  8  15-*] 
fl.  Bills    and    Notes    (8    489*)— Defenses- 
Total  Failube  of  Considebation. 

Under  a  plea  of  total  failure  of  considera- 
tion for  a  note  sued  on,  a  partial  failure  may 
be  shown. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  f  483.*] 

Appeal  from  District  Court,  Scurry  Coun- 
ty; C.  C.  Hlgglns,  Judge. 

Action  by  E.  B.  Wever  against  Z.  P.  Sam- 
ples. From  a  judgment  for  plalntitC,  defend- 
ant appeals.    Affirmed. 

A-  C.  Wilmeth  and  Stephens  &  Miller,  for 
appellant    Ed  J.  Hamner,  for  appellee. 

CONNER,  C.  J.  This  suit  was  Instituted 
by  appellee,  Wever,  against  appellant.  Sam- 
ples, on  a  promissory  note  executed  by  Sam- 
ples to  Wever  June  15,  1901,  for  $1,000,  pay- 
able 12  months  after  date,  with  interest  and 
attorney's  fees,  and  to  foreclose  the  vendor's 
Hen  on  the  following  tracts  of  land  situated 
In  Scurry  county,  viz.:  School  land  sections 
VI,  102,  and  103,  block  97,  Houston  &  Texas 
Central  Railway  Company  surveys.  Appel- 
lant, Samples,  defended  upon  two  grounds: 
First,  a  total  want  of  consideration  In  the 
note,  In  that  it  had  been  obtained  by  false  and 
fraudulent  representations  as  to  the  title  of 
two  of  the  tbree  sections  of  land  for  which 
the  note  and  $1,000  In  casb  had  been  given; 
second,  a  subsequent  agreement  by  the  terms 
of  which  the  original  sale  was  canceled,  a 
new  deed  made  to  section  103,  and  the  note 
sued  on  to  be  returned  to  Samples  for  cancel- 
lation. The  trial  resulted  In  a  judgment  In 
appellee's  favor  for  $1,840.20,  with  foreclo- 
sure of  the  vendor's  lien  on  said  tbree  sec- 
tions of  land,  and  from  this  judgment  Sam- 
ples has  appealed. 

Several  errors  have  been  assigned,  but.  In 
the  view  we  have  taken  of  the  case,  we  think 
they  may  be  disposed  of  In  a  general  way. 
The  following  facts  seem  to  be  undisputed: 
Said  section  103  was  duly  sold  by  the  state 


to  appellee  as  an  actual  settler  August  2S. 
1899,  which  sale  was  in  good  standing  at  the 
time  of  appellee's  conveyance  of  the  section 
to  appellant  on  June  15,  1901.  Section  97 
was  duly  sold  by  the  state  to  one  J.  N.  Burke 
as  an  actual  settler  on  August  28,  1899,  at 
$1.50  per  acre.  Some  time  In  July,  1900, 
Burke  negotiated  a  sale  of  section  97  to  ap- 
pellee, and  abandoned  the  section,  making 
formal  conveyance  thereof  to  appellee  on  the 
1st  day  of  January,  1901.  Section  102  was 
awarded  to  one  Carruthers  by  the  Commis- 
sioner of  the  General  Land  Office,  who  pur- 
chased or  purported  to  purchase  as  an  actual 
settler  upon  school  land  section  88  as  his 
home  section.  Carruthers  at  the  time,  bow- 
ever,  was  an  actual  settler  upon  section  112, 
In  the  same  block,  instead  of  upon  section 
88;  It  not  appearing  that  Carruthers  ever 
abandoned  bis  actual  settlement  upon  section 
112,  nor  how  it  happened  that  In  making  bis 
application  for  the  jiurchase  of  section  102  he 
stated  his  actual  occupancy  as  being  upon 
section  88,  Instead  of  112.  At  a  date  and  In 
manner  not  clearly  shown  Carruthers  sold 
section  102  to  appellee,  and  appellee's  applica- 
tion to  purchase  102  as  additional  to  his  home 
section  103  appears  to  have  been  rejected  by 
the  Commissioner  of  the  General  Land  Office, 
possibly  because  his  application  was  not  ac-  i 
companled  by  a  written  transfer  from  Car- 
ruthers. In  the  condition  of  title  thus  stat- 
ed, on  June  15,  1901,  appellee,  Wever,  con- 
veyed all  three  of  said  sections  97,  102,  and 
103  to  appellant;  appellant  giving  therefor 
$1,000  In  casb  and  executing  the  note  sued 
upon  In  this  case,  which  reserved  the  vendor's 
lien  upon  the  land.  The  evidence  Is  conflict- 
ing on  the  issue  of  whether  at  the  time  of 
this  sale  appellee  represented  that  he  had 
good  title  to  all  of  the  sections  named.  But, 
however  this  was,  soon  thereafter  it  was 
learned  tbat  section  97  was  subject  to  forfei- 
ture because  of  Burke's  said  abandonment, 
and  section  102  subject  to  forfeiture  because 
of  Carruther's  want  of  actual  settlement  on 
said  section  88,  and  appellant  went  to  appel- 
lee, complaining  of  such  defect  of  title,  and 
appellee,  so  appellant  testifies,  but  which  ap- 
pellee denied,  agreed  to  adjust  the  matter  by 
making  a  separate  conveyance  to  appellant  of 
section  103,  of  which  appellant  was  then  an 
actual  occupant,  having  received  possession 
at  the  time  of  the  original  sale,  and  to  re- 
turn the  note  sued  on,  he  (appellee)  to  retain 
the  cash  paid.  The  facts  show  that.  In  fact, 
appellee  then  made  a  quitclaim  deed  separate- 
ly conveying  to  appellant  section  103  for  the 
recited  consideration  of  $700.  Appellee  testi- 
fies, however,  that  he  did  not  read  the  deed, 
and,  in  effect,  that  It  was  executed  for  appel- 
lant's convenience^  and  not  In  rescission  of 
the  original  sale.  At  all  events,  the  original 
awards  to  section  97  and  section  102  were 
later  forfeited  by  the  Commissioner  of  the 
General  Land  Office  and  the  lands  reawarded 
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flubsequent  agreement,  by  the  terms  of  which 
the  note  sued  upon  was  to  be  returned  to  ap- 
I>ellant,  and  Instructed  the  Jury,  In  event  of  a 
finding  In  appellant's  favor  on  that  issue,  to 
find  for  him.  No  complaint  Is  made  of  the 
charge  in  this  respect,  but  the  court  further 
charged  that  if  the  award  of  section  97  to 
Burke  was  not  canceled  until  November  11, 
1901,  after  appellant's  sale  to  appellee,  appel- 
lee had  such  title  at  the  time  of  the  original 
sale  as  was  the  subject  of  contract,  and  that 
if  at  the  time  of  the  award  of  102  to  Car- 
mthers  he  resided  upon  and  occupied  section 
No.  112  as  a  home,  and  that  the  award  to 
section  No.  102  bad  not  been  canceled  by  the 
state  until  March,  1902,  appellee  bad  such 
right  to  section  102  at  the  date  he  sold  the 
«ame  to  appellant  as  was  the  subject  of  con- 
tract These  general  instructions,  which  are 
assigned  as  error,  were  followed  by  a  further 
instruction  to  the  effect  that  if  the  Jury  found 
that  at  the  date  of  appellee's  conveyance  to 
appellant  appellee  had  such  title  to  sections 
102  and  97  as  were  subject  to  contract,  and 
that  appellant  later  purchased  these  sections 
upon  the  same  terms  upon  which  they  were 
originally  sold  to  Burke  and  Carruthers,  re- 
spectively, then  the  verdict  should  l>e  for  ap- 
pellee for  the  amount  of  the  note  sued  on, 
principal.  Interest,  and  attorney's  fees,  "less 
the  amount  of  money  which  the  defendant 
Samples  paid  to  procure  the  repurchase  of 
said  land,  and  such  other  expenses.  If  any, 
shown  by  the  evidence  which  were  reason- 
able and  necessary  to  procure  the  title  to  said 
land." 

The  verdict  is  objected  to  as  too  Indefinite 
to  warrant  the  Judgment,  "in  that  it  fails  to 
flx  the  amount  due  on  the  note  sued  on,  and 
In  that  it  fails  to  fix  the  amount  to  be  de- 
ducted from  the  amount  found  due  on  the 
note."    The  verdict.  In  so  far  as  necessary 
to  notice,  is  as  follows:   "We,  the  Jury,  find 
our  verdict  In  favor  of  the  plaintiff  against 
the  defendant,  Samples,  for  the  amount  of 
principal,  interest,  and  attorney's  fees  due 
on   the  note  sued  on,  less   the   amount  of 
$43,   with  interest  on  same,  and  the  fore- 
closure of  the  vendor's  lien  on  all  the  lands 
<3escribed  in  plaintiffs  petition."    We  fall  to 
find  reversible  error  in  the  respect  here  point- 
ed   out     The   appellee's   petition   fully   set 
forth    the    note    with    its    date,    principal 
amount,  rate  of  interest,  rate  of  attorney's 
fees,  etc.,  which  can  be  looked  to  in  aid  of 
the  Jury's  verdict,  and,  when  so  considered, 
certainly  was  eufilclently  definite  to  flx  the 
amount  due  on  the  note.     See  Darden  v. 
Mathews,  22  Tex.  320;  Veck  v.  Holt,  71  Tex. 
715,  9  S.  W.  743;    James  v.  Wilson,  7  Tex. 
231;     Newcomb    v.    Walton,    41    Tex.    318; 
Pearoe   v.    Bell,   21   Tex.    688.      If,   in    any 
event,    there   was  error   in   respect  to   the 
$43  allowed  appellant,  it  is  certainly  harm- 


est  from  its  date,  and  therefore  more  favor- 
able to  appellant  than  be  had  a  right  to 
demand. 

The  second  and  third  assignments,  how- 
ever, are  more  serious,  and  for  convenience 
will  here  be  stated  together: 

"Second  Assignment  of  Error:  The  court 
erred  in  the  second  pargraph  of  the  charge 
in  instructing  the  Jury  that,  because  no  for- 
feiture had  been  declared,  'E.  B.  Wever  at 
the  time  of  the  sale  to  Samples  had  such  ti- 
tle to  said  section  No.  97  as  was  a  subject 
of  contract'" 

"Third  Assignment  of  Error:  The  court 
erred  in  the  third  paragraph  of  the  charge 
in  instructing  the  Jury,  with  reference  to 
section  102,  because  no  forfeiture  had  been 
declared,  'that  the  plaintiff  had  such  title 
in  section  102  at  the  date  that  he  sold  same 
to  defendant  Samples,  as  was  subject  to  con- 
tract.' " 

The  contentions  are  that  the  charges  quot- 
ed in  the  assignments  injected  false  Issues 
In  the  case  and  were  misleading;  It  being 
insisted  that  when  Burke  ceased  to  reside 
upon  and  Improve  section  97,  which  he  did 
before  the  sale  to  appellant  such  abandon- 
ment worked  a  forfeiture  of  his  purchase 
without  action  on  the  part  of  the  Commis- 
sioner of  the  General  Land  Office  under  the 
act  of  April  19,  1901  (Laws  1901,  p.  294,  c. 
125), '  and  that  the  purchase  by  Carruthers 
was  void  ab  initio,  and  that  hence  as  to 
these  two  sections  there  was  a  total  fail- 
ure of  consideration  under  the  decisions  of 
Lamb  v.  James,  87  Tex.  485,  29  S.  W.  647; 
Rayner  Cattle  Co.  v.  Bedford,  91  Tex.  642, 
45  S.  W.  554;  WllUams  v.  Pinley.  99  Tex. 
4C8,  90  S.  W.  1087;  and  other  cases.  These 
decisions  undoubtedly  support  the  proposi- 
tion that  a  sale  of  public  lands,  the  title 
to  which  Is  in  the  state,  will  not  constitute 
a  consideration  for  the  promise  to  pay  there- 
for by  a  vendee  of  another  without  title, 
hut  it  Is  to  be  observed  here  that  section  97 
was  sold  to  J.  N.  Burke  on  February  27, 
1900,  and  section  102  was  awarded  to  Car- 
ruthers in  June,  1898.  The  forfeiture  clause 
of  the  act  of  April  19,  1901,  therefore,  con- 
trary to  appellant's  contention,  did  not  ap- 
ply, but  Instead  the  law  of  1895  (Laws  1895, 
p.  63,  c.  47),  which  required  forfeitures  of 
sales  of  school  land  for  nonresidence  to  be 
declared  by  the  commissioner.  See  Bates  v. 
Bratton,  96  Tex.  280,  72  S.  W.  157 ;  O'Keefe 
V.  McPherson,  25  Tex.  Civ.  App.  313,  61  S. 
W.  534;  Bumpass  v.  McLendon,  45  Tex.  Civ. 
App.  519,  101  S.  W.  491.  The  title,  there- 
fore, to  section  97  at  the  time  of  appellee's 
sale  to  appellant  was  not  in  the  state — at 
least  not  in  the  state  in  the  sense  that  it 
was  on  the  market  and  subject  to  purchase 
by  any  other  person.  The  statute  author- 
ized a  sale  by  Burke,  he  t)elng  the  actual 
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occupant  and  the  sale  to  him  being  In  good 
,Btandlng.  Appellee,  therefore,  to  whom  Burke 
conveyed,  having  received  poBsesslon  from 
Burke,  as  the  evidence  tends  to  show,  took 
such  title  as  would  support  an  action  ag^alnst 
a  mere  trespasser,  even  though  cause  for 
forfeiture  existed.  See  Dowdlng  v.  Dltmore, 
26  Tex.  Civ.  App.  606,  65  S.  W.  486.  Ap- 
pellee's right.  If  any,  to  section  102  under 
bis  purchase  from  Carruthers  may  not  ap- 
pear to  be  so  good.  The  evidence  tends  to 
show,  however,  that  under  his  purchase  from 
Carruthers,  to  which  appellee  testified  with- 
out objection,  appellee  took  possession  to- 
gether with  some  Improvements  thereon,  and. 
If  the  recitation  In  Carruthers'  application 
to  purchase  section  102  that  he  was  an  ac- 
tual occupant  of  section  88  was  a  mistake, 
as  appellee  Insists,  then  It  can  hardly  be 
said  that  the  sale  to  Carruthers  was  abso- 
lutely void.  In  such  event,  Carruthers  being 
an  actual  occupant  of  section  112,  the  mis- 
take might  have  been  rectified  by  the  Com- 
missioner of  the  General  Land  Office.  Rat- 
llff  V.  Terrell,  97  Tex.  622,  80  S.  W.  600. 
But,  whatever  else  may  be  said.  It  seems  to 
us  that  we  must,  at  least,  Impute  to  the  ver- 
dict of  the  Jury  in  appellee's  favor  a  find- 
ing to  the  effect  that  by  virtue  of  appellee's 
poEsesslon  of  and  title  to,  such  as  It  was, 
sections  97  and  102,  appellant  likewise  re- 
ceived possession  of  these  sections,  and  had 
the  same  awarded  to  him  as  additional  to 
section  103,  to  which  appellant  undoubtedly 
received  title  from  appellee.  Indeed,  we  fall 
to  see  how  under  the  undisputed  evidence 
It  can  be  said  that  the  consideration  of  the 
note  sued  upon  wholly  failed.  As  before 
stated,  It  Is  undisputed  that  appellee's  con- 
veyance to  appellant  to  section  103  was  good. 
By  virtue  thereof  he  received  possession,  and 
was  placed  in  position  which  enabled  him 
as  an  actual  occupant  of  section  103  to  ac- 
quire perfect  title  to  sections  97  and  102. 
The  verdict  of  the  Jury  establishes  the  fact 
that  appellee  made  no  new  agreement;  that 
he  did  not  agree  to  return  the  note  sued 
upon;  and  It  Is  perfectly  clear  that  to  the 
extent  at  least  of  the  value  of  section  103 
the  failure  of  consideration  pleaded  was  not 
well  taken.  It  is  true  that  bnder  a  plea  of 
a  total  failure  of  consideration  a  partial 
failure  may  be  shown,  but  appellant  neither 
pleaded  nor  offered  proof  of  the  relative 
values  of  sections  97,  102,  and  103.  If  it 
was  conceded  that  appellee  bad  no  title  to 
either  section  97  or  section  102,  or  both,  we 
would  be  at  a  loss  to  determine  to  what  ex- 
tent, if  at  all,  appellant  should  be  al- 
lowed an  abatement  on  the  note  in  contro- 
versy. For  aught  that  appears  in  either 
pleadings  or  facts,  as  established  by  the  ver- 
dict of  the  Jury,  section  103  with  the  im- 
provements thereon,  which  appellant  un- 
doubtedly received,  may  in  value  have  equal- 
ed all  that  appellant  ever  agreed  to  give 


for  the  whole.  It  Is  true  that  appellant 
testified  that  in  the  new  agreement  sec- 
tion 103  was  valued  at  $700,  but  this 
was  denied  by  appellee,  and  the  verdict  of 
the  Jury  is  In  his  favor.  So  that,  as  be- 
fore stated,  in  the  condition  at  the  pleading 
and  proof,  and  In  view  of  the  undisputed  evi- 
dence, we  fail  to  see  how  we  can  afford 
appellant  any   relief. 

We  conclude  that  the  Judgment  must  be 
affirmed. 


STADTLER  v.   SOUTH   TEXAS   LUM- 
BER CO. 

(Court  of  Civil   Appeals  of  Texas.     Oct   16, 
1909.) 

1.  Sales  ({  359*)— Action  fob  Pbicb— Evi- 
dence. 

In  an  action  for  lumber  sold  and  delivered 
to  a  contractor  for  nse  in  the  construction  of 
buildings,  evidence  held  to  sustain  verdict  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1056;    Dec.  Dig.  \  359.*1 

2.  Afpeai.  and  Ebbob  (§  lOll*)  —  Review  — 

CoNTLicTiNO  Evidence. 

Where,  in  an  action  for  goods  sold,  the  coort 
on  conflicting  evidence  found  that  the  goods 
were  not  to  be  paid  for  until  a  specified  time, 
which  was  less  than  two  years  before  action 
brought,  an  assignment  that  the  court  erred 
in  overruling  the  plea  to  the  jurisdiction  l)e- 
cause  all  sums  sued  on  as  due  on  the  account 
over  $500  were  barred  by  the  two-year  stat- 
ute of  limitations  must  be  overruled. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3983 ;   Dec.  Dig.  S  lOll.'j 
8.  BviDENCB  (I   205*)— Aduibsionb— Indebt- 
edness. 

In  on  action  on  open  accounts  for  goods 
sold  and  delivered,  evicKnce  that  the  items  of 
the  respective  accounts  were  admitted  by  de- 
fendant as  correct,  and  that  he  gave  orders  on 
third  persons  for  the  accounts  which  orders 
were  not  paid,  was  admissible  to  establish  the 
correctness  of  the  accounts. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  g$  703,  704;    Dec.  Dig.  %  20o.*J 

Appeal  from  District  Court,  Freestone 
County ;  L.  B.  Cobb,  Judge. 

Action  by  the  South  Texas  Lumber  Com- 
pany against  C.  H.  Stadtler.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

D.  T.  Oarth,  for  appellant 

BOOKHOUT,  J.  This  is  a  suit  by  appellee 
to  recover  of  appellant  on  two  accounts  for 
lumber  alleged  to  have  been  sold  by  appellee 
to  appellant  and  one  Hayes,  composing  the 
firm  of  Stadtler  &  Hayes.  It  was  alleged 
that  Hayes  was  Insolvent,  and  the  suit  was 
brought  solely  against  Stadtler.  Defendant 
answered  by  general  and  special  exceptions, 
denial  under  oath  of  the  Justness  of  the  ac- 
counts sued  upon,  except  as  to  $242.84,  and 
accord  and  satisfaction.  A  Jury  was  waived, 
and  the  cause  was  tried  by  the  court  result- 
ing in  a  judgment  for  plaintiff  for  $2,40166, 
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lows;   "The  lower  court  erred  in  rendering 
Judgment  for  appellee,  South  Texas  Lumber 
Company,  against  defendant,  C.  H.  Stadtler, 
as  the  Judgment  Is  without  evidence  to  sup- 
port same,  Is  contrary  to  the  law  and  evi- 
dence, and  wholly  against  the  great  weight 
and  preponderance  of  the  evidence."     This 
assignment  Is  not  sustained.    The  suit  was 
on  two  open  accounts,  which  were  Itemized 
and  alleged  to  be  attached  to  the  petition, 
and  designated,  respectively,  as  "Exhibits  A 
and  B."     These  accounts  were  for  lumber 
sold  and  delivered  by  plaintiff  to  Stadtler  & 
Hayes  to  be  used  In  the  erection  of  the  St. 
Agnes  Academy   and   the   Brazos   Hotel    at 
Houston,   aggregating  $2,404.06.     Stadtler  & 
Hayes  had  contracts  for  the  erection  of  these 
buildings,  but  failed  to  complete  them,  and 
the  owners   took   charge  of  and  completed 
them.     After  they  failed  on  their  contracts 
and  the  respective  owners  had  taken  charge 
of  the  properties  and  completed  the  buildings, 
the   apx)el1ant   Stadtler  and   Tlmmons,   the 
agent  of  plaintiff,  went  over  the  accounts  be- 
tween plaintiff  and  defendant  and  agreed  np- 
on  the  amounts  due  plaintiff  for  each  of  the 
respective  jobs,  and  Stadtler  gave  orders  on 
the  St.  Agnes  Academy  and  Brazos  Hotel  for 
the  lumber  sold  by  plaintiff  to  defendant  for 
each  of  these  buildings.    The  evidence  in  our 
opinion  vras  sufflcient  to  show  that  the  items 
set  forth  in  the  accounts  sued  on  were  cor- 
rect, and  that  defendant  owes  plaintiff  the 
respective  amounts   therein  charged,   aggre- 
gating the  amount  of  the  Judgment 

Tlie  second  assignment  of  error  is  as  fol- 
lows: "The  lower  court  erred  in  overruling 
defendant  C.  H.  Stadtler's  plea  to  the  Juris- 
diction of  the  court  because  the  evidence  is 
uncontroverted  that  the  lawful  amount  In 
controversy  in  this  case  was  less  than  $500, 
that  the  evidence  showed  that  all  sums  sued 
upon  as  due  by  said  account  over  and  above 
$300  was  barred  by  the  two-year  statute  of 
limitation."  This  assignment  Is  submitted 
as  a  proposition.  The  defendant  plead  limi- 
tation to  a  part  of  the  Items'  sued  on,  alleg- 
ing that  the  lumber  was  to  be  paid  for  as 
sold  and  delivered.  The  plaintiff  replied  that 
the  amounts  were  not  to  be  paid  until  the 
buildings  were  completed,  and  that  less  than 
two  years  had  elapsed  from  the  completion 
of  the  buildings  to  the  time  of  filing  suit 
rrhere  was  evidence  both  ways  on  this  issue, 
and  the  trial  Judge  found  in  favbr  of  plain- 
tiCT,  and,  there  being  evidence  to  support  his 
Ending,  this  assignment  is  overruled. 

It  Is  contended  that  the  trial  court  erred 
In  admitting  certain  testimony  of  the  plaln- 
tlflTs  witness  A.  D.  Tlmmons.  While  A.  D. 
TTinamons  was  testifying  for  plaintiff,  he  was 
asked  the  following  question :    "State  whotb- 


true,"  to  the  answer  to  which  question  de- 
fendant objected,  because  the  account  sued 
upon  by  plaintiff  was  denied  by  defendant 
under  oath,  and  could  only  be  proved  up  by 
original  and  best  evidence  and  the  evidence 
offered  was  only  secondary  evidence,  and  was 
not  admissible;  (^  that  the  account  as  un- 
dertaken to  be  proved  up  by  said  witness 
Tlmmons  was  not  shown  to  be  compared  by 
said  witness  to  the  books  of  the  South  Tex- 
as Lumber  Company  nor  books  of  original 
entry;  (3)  that  the  account  as  attempted  to 
be  proved  up  by  said  witness  had  not  been 
compared  to  the  account  sued  upon,  and  was 
not  shown  that  it  was  in  fact  a  copy  of  the 
account  sued  upon  by  plaintiff,  nor  were  any 
of  the  items  therein  shown  to  be  the  same 
items  as  In  the  account  sued  upon  by  plain- 
tiff. The  court  overruled  the  objections  of 
the  defendant,  and  the  said  witness  testified 
as  follows:  "The  account  I  now  examine 
which  Is  attached  to  the  deposition  of  H.  A. 
Hurt  was  sold  to  Stadtler  &  Hayes  by  the 
South  Texas  Lumber  Company.  It  was 
made  by  Mr.  Stadtler  to  build  the  St  Agnes 
Academy  and  Brazos  Hotel.  I  went  over  the 
account  with  Mr.  Stadtler,  and  he  O.  K'd.  it 
He  gave  me  an  order  on  the  owners  of  the 
buildings  for  the  money  due  us  on  the  ac- 
count he  and  I  went  over."  There  was  no 
error  in  admitting  the  testimony  to  show 
that  the  items  of  the  respective  accounts 
were  admitted  by  Stadtler  as  correct,  and 
that  he  gave  an  order  on  each  of  the  owners 
of  the  buildings  for  the  accounts  then  owing. 
It  is  not  claimed  that  either  of  these  orders 
had  been  paid,  and  the  evidence,  as  a  whole, 
Is  sufficient  to  show  that  the  exhibits  attach- 
ed to  the  petition  are  for  the  same  accounts 
admitted  by  Stadtler  to  be  correct 

Finding  no  error  In  the  record,  the  Judg- 
ment l8  affirmed. 


ZUMWAI/r  T.  TEXAS  CENT.  R.  CO. 

(Court  of  Civil   Appeals  of  Texas.     June  26, 

1909.     Rehearing  Denied  Oct  6,  1909.) 

1.  Masteb  and   Servant  (§  92*)  —  Medicai 
Tbeatment— Liability  fob  Malpractice. 

Where  a  railroad  company  undertakes,  as 
a  pure  charity,  to  furnish  medical  treatment 
to  sick  or  injured  employes,  the  company  need 
only  exercise  due  care  in  the  employment  of  a 
prudent  physician,  and  it  is  not  liable  beyond 
this  for  the  negligence  of  the  physician  employed. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  143;    Doc.  Dig.  |  92.»] 

2.  Master  and  Servant  {§§  92,  284*)— Medic- 
al Treatment  —  Liability  foe  Malfbac- 

TICE. 

A  railroad  company  retained  a  part  of  the 
wages  of  its  employes  for  medical  treatment  at 
a  hospital,  and  agreed  to  furnish  medical  treat- 
ment to  sick  and  injured  employes.  The  em- 
ployte  bad  no  control  over  the  fund  or  in  the 
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emploTinent  of  physicians.  The  company  em- 
ployed a  chief  sutgeoo  to  establish  a  suitable 
nospital,  and  to  appoiat  local  surgeons,  in  con- 
sideration of  receiving  such  fund.  Held,  that 
it  was  for  the  jury  to  determine  whether  the 
company's'  hospital  department  was  condacted 
as  a  mere  charity,  and  not  for  profit;  and,  if 
the  jury  found  that  the  hospital  department  was 
conducted  for  profit,  the  company  would  be  lia- 
ble for  the  malpractice  of  the  surgeon  employ- 
ed to  treat  an  injured  employe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  i  143  ;  Dec.  Dig.  {§  92, 284.*] 

Dunklin,   J.,  dissenting  in   part 

Appeal  from  District  Court,  Bosque  Coun- 
ty;  O.  L.  Lockett,  Judge. 

Action  by  J.  L.  Zumwalt  against  the  Texas 
Central  Railroad  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Prendergast  &  Williams,  for  appellant  J. 
A.  Klbler  and  Cureton  &  Cureton,  for  ap- 
pellee. 


CONNER,  C.  J.  Appellant  sued  the  ap- 
pellee company  to  recover  damages  for  the 
loss  of  an  eye  caused  by  the  alleged  negli- 
gence of  Dr.  S.  Webb,  the  chief  surgeon  of 
appellee's  hospital  department  at  Walnut 
Springs.  The  defense  was  that  the  depart- 
ment was  conducted  without  profit  and  as  a 
charity.  After  the  introduction  of  the  evi- 
dence the  Jury  were  peremptorily  charged 
in  appellee's  favor,  and  from  the  verdict  and 
Judgment  In  accord  with  such  instruction  this 
appeal  has  been  prosecuted. 

The  action  of  the  court  is  not  defended  on 
the  theory  that  the  evidence  did  not  raise 
the  issue  of  negligence  on  Dr.  Webb's  part, 
so  that  there  remains  for  our  determination 
the  single  vital  question  of  whether  the  court 
was  Justified  In  giving  the  peremptory  In- 
struction to  find  for  appellee,  on  the  ground 
that  the  evidence  conclusively  showed  that 
appellee,  In  the  undertaking  of  its  hospital 
and  treatment  of  sick  and  injured  employes, 
was  engaged  in  a  charity.  Appellee  affirms 
that  it  was,  and  that  therefore  It  is  liable 
only  for  negligence  In  the  employment  of  the 
surgeon.  This  appellant  denies.  The  evi- 
dence relevant  to  the  question  Is  to  the  ef- 
fect that  appellant  in  April,  1907,  had  been 
employed  by  the  appellee  company,  and  was 
located  at  Walnut  Springs ;  that  as  such  em- 
ploye he  was  engaged  as  a  boiler  maker,  re- 
ceiving pay  at  the  rate  of  38  cents  an  hour 
for  the  time  employed,  working  10  hours  a 
day;  that  the  wages  of  appellee's  employes 
were  paid  monthly,  there  being  deducted  out 
of  each  month's  wages  the  sum  of  50  cents 
for  medical  treatment  at  the  hospital.  Ap- 
pellant thus  states  it:  "EiSCh  and  every 
month  we  were  paid  by  the  company  our  full 
month's  pay,  with  the  exception  of  50  cents, 
which  was  deducted  by  the  railroad  company 
for  medical  treatment  at  the  hospital.  The 
money  was  not  turned  over  to  us  to  pay  Into 


the  bospltal  fund,  but  the  company  In  tta» 
first  place  deducted  the  50  cents  from  our 
salary  or  from  our  pay  check,  and  for  this 
50  cents  per  month  the  company  was  to  give 
Its  employes  medical  treatment  In  its  bospl- 
tal. Other  than  this  50  cents  per  month  no 
further  charge  was  to  be  made  for  medical 
treatment  at  this  hospital  or  by  the  com- 
pany physician."  It  was  otherwise  shown 
that  the  appellee  was  a  railroad  company 
operating  a  line  of  railroad  from  Waco  to- 
Walnut  Springs  and  other  places;  that  ^>- 
pellant  was  injured  and  treated  by  Dr.  Webb, 
who  had  been  employed  and  was  acting  in 
accordance  with  a  written  contract,  where- 
by Dr.  Webb  agreed  to  act  as  chief  surgeon 
of  the  appellee  company,  and  as  such  to  es- 
tablish and  maintain  at  Walnut  Springs  "an 
adequate  and  suitable  hospital,"  at  his  own 
expense,  for  the  treatment  of  all  employes  of 
appellee  who  were  "entitled  to  hospital  privi- 
leges'' as  provided  In  the  contract,  and  to- 
furnish  all  Instruments,  devices,  appliances, 
medicines,  and  other  necessaries  "for  the 
proper  treatment  of  all  such  employes  and 
to  treat  such  employes  who  were  entitled  to 
hospital  privileges  under  this  contract,  or  the 
rules  and  regulations"  of  appellee  governing 
in  the  matter.  In  consideration  of  which  ap- 
pellee agreed  "to  collect  from  all  of  its  white 
employes,  except  Its  general  officers,  the  sum 
of  fifty  cents  per  month  as  bospltal  fees," 
and  to  deliver  the  same  to  Dr.  Webb  as  com- 
pensation for  his  services,  etc.  The  contract 
further  provided  that  Dr.  Webb  should  ap- 
point local  surgeons  at  all  Important  towns 
on  the  line  of  appellee's  railway,  and  that 
such  local  surgeons  might  be  called  by  ap- 
pellee "to  treat  In  cases  of  emergency  any 
employe  entitled  to  hospital  privileges,"  and 
that  the  fees  of  such  local  surgeons  for  such 
services  should  be  deducted  by  appellee  from 
the  hospital  fund  provided  for.  Appellee  al- 
so agreed,  as  part  compensation  to  all  local 
surgeons  appointed  under  the  contract,  to- 
furnish  them  annual  transportation  over  its 
line  of  road  without  cost  to  Dr.  Webb.  The 
contract  provided  that  It  should  "continue 
in  force  for  a  term  of  five  years"  from  its 
date,  "subject,  however,  to  be  terminated  by 
either  party  hereto  by  giving  written  notice 
of  sixty  days  to  the  other  party  of  bis  In- 
tention so  to  do."  Mr.  Hamilton,  appellee's 
vice  president  and  general  manager,  testified 
that  the  average  number  of  men  employed 
by  the  company  during  the  year  190C  was 
about  723,  for  1907  about  980;  that  during 
the  year  1907  there  was  received  from  the  em- 
ployes as  ho&pltal  fees  $4,445 ;  that  the  mon- 
ey Is  received  by  the  defendant  company, 
and  in  the  course  of  business  deposited  In  the 
First  National  Bank  of  Waco,  an4  the  pay- 
ments of  the  pay  roll  and  the  payments  to 
the  chief  surgeon  are  made  by  checks  on  the 
First  National  Bank ;  that  the  deduction 
from  the  wages  of  the  employes  is  sent  to 
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Appellee  relies.  In  support  of  the  court's 
action  In  giving  the  peremptory  Instruction, 
upon  the  case  of  the  6.,  H.  &  S.  A.  By.  Co. 
V.  Hanway  (Tex.  Civ.  App.)  67  S.  W.  697,  by 
the  Court  of  Civil  Appeals  for  the  Fourth 
District,  and  the  case  of  the  same  railway 
company  against  Scott,  by  the  same  court. 
In  44  S.  W.  589 ;  but,  If  these  cases  are  sub- 
ject to  the  construction  given  them  by  appel- 
lee, we  feel  constrained  to  differ  from  them. 
We  feel  no  Inclination  to  disagree  with  the 
great  weight  of  authority  to  the  effect  that, 
where  a  railroad  company  or  person  under- 
takes as  a  pure  charity  to  furnish  medical 
treatment  to  a  sick  or  Injured  person,  the 
duty  of  such  company  or  person  only  requires 
the  exercise  of  due  care  In  the  employment 
of  a  prudent  and  careful  physician,  and  that 
such  company  or  person  cannot  be  made  lia- 
ble beyond  this  for  negligence  on  the  part 
of  the  physician,  and  the  case  of  Railway  t. 
Scott,  18  Tex.  Civ.  App.  321,  44  S.  W.  689, 
may  be  said  to  fall  fairly  within  that  rule. 
The  case  of  Railway  v.  Hanway,  above  cited, 
however,  seems  more  clearly  to  support  ap- 
pellee's position,  and  we  do  not  know  that 
we  should  undertake  to  distinguish  it  from 
the  case  now  before  us,  save  that  It  does  not 
very  clearly  appear  from  the  report  of  the 
case  that  the  railway  company  entered  into 
any  undertaking  with  its  employes  to  treat 
them  for  the  monthly  deductions  from  their 
wages,  as  we  think  the  evidence  In  the  case 
before  us  tends  to  show.     But  whether  In 
this  respect  the  cases  are  distinguishable  or 
not.  It  is  to  be  noted  that  the  Supreme  Court 
was   apparently  careful  not  to  approve  the 
Hanway  Case  when  called  upon  to  review  It, 
as  will  appear  from  the  report  In  94  Tex.  76, 
58  S.  W.  724,  and  we  therefore  feel  less  hes- 
itation in  following  our  own  views. 

In   the  case  of  Texas  &  Pacific  Coal  Co. 
V.    Connaughten,  by  this  court,  reported  In 
20  Tex.  Civ.  App.  642,  50  S.  W.  173,  the  com- 
pany employed  and  paid  physicians,  and  un- 
dertook to  treat  its  employes  when  sick  or 
Injured,    deducting,   as   liere,    50   cents    per 
month  from  each  employe's  wages.    The  em- 
ployes, as  here,  had  no  Interest  In  the  fund 
tbus    raised,  nor  in  Its  distribution,  and  it 
was    beld  that  the  engagement  of  the  com- 
pany was  not  a  charity,  and  that  it  was  lia- 
ble for  the  negligence  of  Its  physician.    It  Is 
true  tbat  it  was  there  shown  that  after  the 
paynaent  of  all  hospital  expenses  there  was 
a    balance  of  several  thousand  dollars  aris- 
ing from  the  deduction  made  from  the  wages 
ot    tbo    employes,  which  went  to  the  credit 
of  tbe  company,  and  In  this  respect  that  case 
Is  distlDgulshable  from  the  Hanway  Case,  as 
clearly  pointed  out  by  the  Supreme  Court  in 


iu«  wages  oi:  employes  oy  me  lerms  oi  ine 
contract  with  Dr.  Webb  are  to  be  applied  In 
the  payment  for  the  services  of  Dr.  Webb  as 
chief  surgeon,  and  of  local  surgeons,  it  seems 
to  us  that  it  is  a  misnomer  to  designate  as  a 
pure  charity  the  conduct  of  appellee's  hos- 
pital department.  The  evidence  certainly 
tends  to  show  that  the  hospital  was  conduct- 
ed as  a  distinct  department  of  appellee's 
business  as  a  carrier;  that  it  distinctly 
agreed  with  the  employes,  including  appel- 
lant, for  the  sum  of  50  cents  per  month  to  be 
deducted  out  of  the  wages  due  such  employes, 
to  furnish  them  medical  and  surgical  treat- 
ment in  case  of  sickness  or  injury  during  em- 
ployment It  does  not  appear  that  tbe  em- 
ployes were  permitted  to  have  any  control 
whatever  over  the  fund  thus  raised,  or  in 
the  employment  of  the  chief  surgeon  or  oth- 
er attendants,  nor  did  they  have  voice  oth- 
erwise in  the  distribution  of  tbe  fund  so  con- 
tributed. While  it  appeared  that  during  the 
life  of  the  present  contract  with  Dr.  Webb 
all  proceeds  of  the  fund  are  to  be  devoted  to 
the  payment  of  his  services  and  the  services 
of  his  assistants,  neither  the  contract  nor  ap- 
pellee's general  plan  in  the  management  of 
the  department  furnishes  any  evidence  that 
it  is  thus  always  to  be  continued,  or  that,  in 
event  of  a  future  contract  whereby  the  com- 
pany should  be  able  to  secure  the  services  of 
a  sufficient  number  of  physicians  and  sur- 
geons to  conduct  its  hospital  department  for 
a  less  sum  than  should  be  derived  from  de- 
ductions made  from  the  wages  of  its  em- 
ployes, the  excess  should  belong  to  tbe  em- 
ployes rather  than  to  the  appellee  company. 
By  the  terms  of  the  agreement  between  the 
company  and  its  employes,  as  the  evidence 
tends  to  show,  the  deductions  were  at  all 
events  to  be  made  and  at  all  events  went  to 
the  credit  of  appellee's  general  fund  in  the 
bank,  and  in  the  very  contract  made  with  Dr. 
Webb  appellee  recognizes  that  certain  of  its 
employes,  who  Include  appellant,  were  "en- 
titled" to  treatment.  If  so  entitled  by  virtue 
of  an  "understanding"  or  agreement  on  ap- 
pellee's part  with  Its  said  employes  In  con- 
sideration of  the  monthly  deductions  from 
their  wages,  as  appellant's  evidence  at  least 
tends  to  show,  then  appellee  cannot  escape 
from  its  obligation  to  the  employes  to  fur- 
nish suitable  medical  and  surgical  services, 
in  event  of  their  sickness  or  injury,  what- 
ever might  be  the  state  of  the  accumulated 
fund. 

The  fact  that  it  does  not  appear,  as  in  the 
Connaughten  Case,  that  there  is  under  the 
contract  with  Dr.  Webb  a  distinct  pecuniary 
profit  in  the  conduct  of  the  hospital  depart- 
ment should  not,  it  seems  to  us,  be  conclu- 
sive. As  an  incident  to  its  main  business  it 
may  be  deemed  to  be  otherwise  beneficial  and 
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profitable.  We  would  feel  a  hesitancy  In 
saying  that  as  so  Incidental  to  Rs  business  as 
a  railway  carrier  It  Is  outside  of  the  scope 
of  its  corporate  powers  to  maintain  a  hos- 
pital department  Aside  from  charitable  pur- 
poses, for  which  railway  companies  are  not 
organbsed.  It  may  be  said  to  be  In  the  pe- 
cuniary interest  of  such  a  company  to  main- 
tain a  state  of  health  and  capability  among 
Its  employes  as  Instrumentalities  of  its  busi- 
ness. Why  should  It  be  said  that  this  is  in 
no  sense  of  profit  to  appellee?  True,  per- 
haps, no  direct  pecuniary  benefit  Is  received, 
but  the  same  may  be  said  to  be  the  case  in 
the  conduct  of  Its  machine  shops  and  other 
departments,  where  its  insensate  physical 
properties  are  repaired  when  injured.  At 
least  It  seems  to  us  that  It  was  for  the  Jury 
and  not  the  court,  to  say  from  all  the  cir- 
cumstances, including  Its  general  plan, 
whether  appellee's  hospital  department  was 
.ionducted  as  a  mere  charity  and  not  for  prof- 
it While  we  are  aware  that  authorities  may 
be  found  of  a  contrary  tendency,  among 
which  may  be  noted  the  case  of  U.  P.  Ry.  Co. 
V.  Artist,  by  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wyoming,  60  Fed. 
3C5,  9  C.  C.  A.  14,  23  L.  R.  A.  681,  we  are 
nerertheless  not  entirely  without  authority 
in  general  support  of  the  views  we  have  ex- 
pressed. Thus,  In  the  case  of  Sawdey  v. 
Spokane  Falls  &  N.  Ry.  Co.,  by  the  Supreme 
Court  of  Washington,  reported  in  SO  Wash. 
349,  70  Pac.  972,  94  Am.  St  Rep.  880,  where 
a  hospital  fund  was  provided,  as  here,  from 
monthly  deductions  of  the  wages  of  the  rail- 
way employes,  it  was  said  that  If  the  re- 
spondent (the  railway  company)  "did  con- 
tract for  a  consideration,  to  treat  its  em- 
ployes for  any  injury  they  might  receive 
while  in  its  employ.  It  is  liable  for  the  mal- 
practice of  the  surgeon  employed  to  treat  the 
appellant;  and  this  question,  as  we  say, 
should  have  been  submitted  to  the  Jury."  We 
approve  the  quotation  as  applicable  here; 
and,  while  It  has  been  said  that  charity  "cov- 
ereth  a  multitude  of  sins,"  we  do  not  think 
this  mantle  should  be  used  to  hide  the 
wrongs,  if  any,  of  which  appellant  complains, 
if  in  fact  committed  under  the  circumstances 
and  with  agreement  as'  alleged  by  him.  See, 
also,  Glavin  v.  Rhode  Island  Hospital,  12  R. 
I.  411,  34  Am.  Rep.  675;  Gltzhoffen  v.  Sis- 
ters of  Holy  Cross  Hospital  Ass'n,  by  the 
Supreme  Court  of  Utah,  32  Utah,  46,  88  Pac. 
691,  8  L.  R,  A.  (N.  S.)  161;  Richardson  v. 
Carbon  Hill  Coal  Co.,  6  Wash.  52,  32  Pac. 
1012,  20  li.  R.  A.  338. 

We  conclude  that  the  court  erred  In  giving 
Ibe  peremptory  instruction,  and  that  the 
judgment  should  be  reversed,  and  the  cause 
remanded,  for  trial  in  accordance  with  the 
views  herein  expressed. 

DUNKLIN,  J.,  dissents  in  part 


STAU35T  &  BARNSDALL  ▼.  DERDEN. 

(Court  of  Civil  Appeals   of  Texas.     Oct    16, 
1909.) 

1.  COTTBTS  (I  163*)— COtJNTT  OOUBT— JtTBISDIC- 

TiON— iNjuHcnow  Atfectiho  Irtebest  i:r 

liANO. 

Plaintiff  conveyed  to  defendant  the  oil  and 
other  mineral  estate  in  certain  land,  with  the 
right  to  drill  wells,  lay  pipes,  etc,  for  the  term 
of  25  years,  and  as  long  thereafter  as  oil,  etc. 
should  be  found  in  paying  quantities;  it  t)eing 
stipulated  that  the  grant  was  not  intended  as 
a  franchise  merely,  but  as  a  conveyance  of  the 
property  for  the  purpose  stated.  As  part  of 
the  consideration,  defendant  agreed  to  give  plain- 
tiff one-eighth  of  the  oil  produced,  the  same 
to  be  delivered  to  plaintiff  in  the  pipe  line,  free 
of  charge.  Beld,  that  the  contract  was  a  con- 
vesrance  of  an  interest  in  land,  so  that  the  coun- 
ty court  had  no  jurisdiction  to  compel  defend- 
ant by  injunction  to  handle  oil,  to  be  there- 
after severed  from  the  land,  In  a  given  way, 
and  to  deliver  one-eighth  of  it  to  plaintiff  eadi 
month. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SI  410-411;    Dec  Dig.J  163.  •] 

2.  Courts  (|  169*)— Oountt  Coubt— Jttbisdio 

TION  —  iNjnROTION  —  AUOUNI    IN    CONTBO- 
VEBST. 

The  constitutional  provision  limiting  the 
jurisdiction  of  the  county  court  to  suits  where 
the  amount  in  controversy  exceeds  f200  and 
does  not  exceed  |1,(XX)  applies  to  writs  of  In- 
junction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  ii  413-416;   Dec  Dig.  i  169. •] 

8.  CouBTS  (8  170*)— C5O0NTT  Court— Jtjbisdic- 
TioN  —  Amount  iw  Contbovebst  —  Iimuno- 
TiON— Pleading. 

To  confer  jurisdiction  on  the  county  court 
to  enforce  a  contract  whereby  defendant,  in 
consideration  of  a  grant  of  the  oil  in  certain 
land,  agreed  to  give  plaintiff  a  portion  of  the 
oil  to  be  produced,  it  was  necessary  to  allege 
the  value  of  such  oil  to  be  within  the  limits 
prescribed  by  the  constitutional  provision  reg- 
ulating the  jurlsdicton  of  the  court. 

[E)d.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {  427 ;  Dec.  Dig.  f  170. •] 

Appeal  from  Navarro  County  Court;  J.  M. 
Blanding,  Judge. 

Action  by  W.  Ij.  Derden  against  Staley  & 
Bamsdall.  From  an  order  granting  an  in- 
junction, defendants  appeat  Reversed,  and 
injunction  dismissed. 

Richard  Mays,  for  appellants.  W.  J.  Mc- 
Kie  and  E.  J.  Gibson,  for  appellee. 

RAINEY,  G.  J.  This  is  an  appeal  from  an 
order  entered  by  the  county  judge  of  Na- 
varro county,  granted  in  chambers,  restrain- 
ing appellants  from  using  and  converting  the 
one-eighth  part  of  the  product  from  the  Der- 
den premises,  the  same  being  described  In 
plalntlfTs  petition,  until  further  order  of 
the  court  and  requiring  them,  pendiitg  the 
litigation,  to  file  monthly  statements,  show- 
ing the  amount  of  the  oil  production  from 
said  premises,  and  also  requiring  appellants 
"to  connect  and  Impound  a  full  one-eighth 
of  the  oil  production  each  month  into  a  sin- 
gle tank  located  on  the  premises,  that  Is  free 
of  leaks,  and  that  will  hold  said  oil,  and  such 
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tank  as  Is  now  connected  with  the  pipe  line 
of  the  Navarro  Reflning  Company,  which 
tank  the  defendant  Is  directed  to  point  out 
to  the  plaintiff,  W.  L.  Derden,  and  thus  the 
defendant  Is  required  to  deliyer  Into  actual 
possession  of  the  said  Derden  each  month 
hereafter,  but  including  the  month  of  March, 
bis  fuU  one-eighth  of  the  production  from  the 
Derden  premises,  after  which  said  defend- 
ant is  directed  to  permit  said  Derden  either 
to  remove  said  one-eighth  of  the  production 
from  the  premises,  either  In  wagons,  or  by 
having  it  run  into  the  pipe  line  of  the  Na- 
varro Refining  Ck>mpany,  and  this  without 
interference  on  the  part  of  said  defendants." 
A  plea  to  tlie  Jurisdiction  of  the  court  was 
overruled,  and  the  injunction,  as  stated,  was 
granted.  The  suit  of  appellee  was  to  recover 
of  Staley  the  sum  of  $600,  the  value  of  oil 
converted,  and  for  damages  done  him  by  the 
violation  of  certain  provisions  of  an  oil  con- 
tract entered  into  with  said  Staley,  the  sum 
total  sued  for  being  less  than  $1,000.  Barns- 
dall;  after  the  making  of  said  contract,  be- 
came a  partner  of  Staley,  and  made  himself 
a  party  defendant  to  said  suit 

The  terms  of  the  contract  between  Derden 
and  Staley,  bearing  upon  the  matters  in  con- 
troversy, stated  in  appellants'  brief,  are  as 
follows:  Derden  conveyed  to  Staley  the  pe- 
troleum oil,  and  other  mineral  estate,  in  and 
to  several  tracts  of  land  contiguously  situat- 
ed, aggregating  about  1,200  acres.  It  was 
Stipulated  in  the  conveyance  that  Derden 
did  "bargain,  sell,  alien  and  convey  unto  the 
said  W.  H.  Staley,  all  of  the  oil,  gas,  coal  and 
other  minerals  in  and  under  said  premises, 
together  with  the  right  of  Ingress  and  egress 
at  all  times,  for  the  purpose  of  drilling  wells 
for  oil,  gas  and  other  minerals,  and  for 
operating  for  minerals,  and  to  lay  all  pipes 
be  shall  deem  It  necessary  and  proper  for  the 
conduct  of  operations,  for  the  preparation 
of  work  thereon,  and  for  the  production  on 
said  premises,  and  for  the  drilling,  mining 
and  transporting  of  oil,  gas  and  other  miner- 
als on  and  from  the  said  premises."  Said 
conveyance  also  vested  in  Staley  "the  right 
of  way  over  and  across  the  said  described 
lands,  to  be  used  in  connection  with  the  op- 
eration and  production  of  the  said  lands  and 
of  snch  other  premises  and  holdings  of  the 
said  party  of  the  second  part  (Staley),  for 
the  purpose  of  laying,  operating  and  pialn- 
tainlng  gas,  oil  and  air  lines,  pipes,  and  he 
(Staley)  shall  have  the  right  to  erect  along 
tbe  said  right  of  way,  and  at  such  other 
place  or  places,  as  he  shall  deem  proper  and 
convenient  to  erect,  construct  and  maintain 
a  telephone  or  telegraph  line  or  lines,  and  for 
that  purpose,  to  plant  a  proper  and  sufiSdent 
line  of  poles  in  and  upon  the  said  land,  and 
shall  also  have  and  maintain  such  pumping 
plants  for  all  oil,  air  and  water,  or  either, 
as  he  (Staley)  shall  deem  necessary  and  prop- 
er, and  shall  at  all  times  have  the  right  to 
enter  upon  said  premises  for  the  purpose  of 
maintaining  and  repairing  any  and  all  of 
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the*  said  lines  and  other  structures  and  appli- 
ances which  he  may  place  on  said  prem- 
ises. The  said  W.  H.  Staley  to  have  and 
to  hold  the  premises,  rights  and  privileges 
herein  granted  to  him,  his  heirs  and  asslgna. 
for  the  term  of  twenty-flve  years,  from  the 
date  hereof,  and  as  long  thereafter  as  oil, 
gas  and  other  minerals  are  found  on  said 
premises  in  paying  or  profitable  quantities." 
It  Is  further  provided  that:  "In  laying  and 
placing  the  said  oil,  gas  and  air  lines  over, 
across  and  upon  the  said  premises,  I  (Staley) 
agree  to  bury  the  same  a  sufficient  depth  be- 
low the  surface,  so  as  that  the  same  shall 
in  no  way  interfere  with  the  cultivation  and 
agricultural  use  of  the  said  lands.  That 
whatever  injury,  if  any,  shall  occur  to  any 
growing  crop  on  said  premises  or  pasture 
lands  by  the  placing  and  erecting  of  derricks 
and  machinery,  and  laying  of  pipes,  and 
from  the  operation  of  drilling  of  wells  on 
said  premises,  and  on  account  of  laying  the 
oil,  gas  and  air  lines,  are  to  be  settled  for 
by  me  (Staley)  when  the  damage  shall  be 
estimated  and  agreed  upon  by  and  between 
the  parties  at  interest  (Staley  and  Derden) 
and  if  no  agreement  can  be  reached  between 
me  and  such  parties,  or  party,  the  arbitra- 
tors shall  be  selected,  one  each  by  the  par- 
ties hereto,  and  they  shall  select  the  third, 
if  necessary,  and  their  estimate  shall  be  paid 
by  me." 

It  was  expressly  stipulated  that  "the  grant 
made  by  the  terms  of  this  contract  Is  not  in- 
tended as  a  franchise  merely,  but  shall  be 
construed  and  held  to  be  a  conveyance  of  the 
said  property  described  for  the  purpose  here- 
inbefore mentioned,  and  both  parties  herein 
so  Intend."  As  a  part  of  the  consideration 
for  said  conveyance,  Staley  agreed  to  give 
Derden  a  royalty  of  one-eighth  of  the  oil 
produced.  The  conveyance  recites  that:  "I 
(Derden)  reserving,  however,  to  myself,  the 
party  of  the  first  part,  the  one-eighth  part 
of  all  the  oil  produced  and  saved  upon  and 
from  said  premises,  the  same  to  be  delivered 
to,  and  received  by  me  (Derden)  in  the  pipe 
line,  to  my  credit,  free  of. charge."  As  a 
further  consideration  Staley  agreed  to  begin 
operation  for  drilling  of  a  well,  within  60 
days,  and  to  drill  as  many  as  six  wells  each 
year  successively,  "until  there  shall  be  at 
least  as  many  as  one  gas  well  for  each  25 
acres  of  said  land,  which  shall  prove  to  be 
gas  territory,  or,  if  oil  wells  are  developed, 
then  as  many  as  one  well  to  each  10  acres 
of  said  land,  which  may  prove  to  be  oil  ter- 
ritory ;  but  whether  gas  or  oil,  or  both  shall 
be  found,  I  shall  drill  as  many  as  six  wells 
each  succeeding  year  until  the  area  of  said 
territory  shall  be  exhausted,  or  the  premises 
shall  be  found  or  become  unprofitable  to 
prospect  or  operate,  or  be  by  me  abandoned 
as  to  any  unexplored  part  thereof."  In  con- 
sideration for  the  pipo  line,  pump  station 
and  right  of  way  easement  upon  said  land,  , 
Staley  agreed  to  pay  Derden  the  sum  of  $XUO 
cash  and  $2o  annually  in  advance,  "so  long 
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as I  (Staley)  may  nse  the  said  lines.  In  tbe 
event  gas  wells  were  developed  with  a  suffi- 
cient supply  of  gas  to  Justify  the  use  of  the 
same  through  the  pipe  line  to  be  used  ofT 
the  premises,  then  I  (Staley)  agree  to  pay  to 
the  party  of  the  first  part  (Derden)  $100  per 
year,  for  each  well  from  which  gas  Is  so 
used,  the  payments  to  be  made  quarterly, 
that  Is,  $25  in  advance  every  three  months 
for  each  well  so  used.  If  gas  Is  found  on 
the  premises  Derden  shall  have  the  right,  at 
his  own  expense  and  risk,  to  connect  his 
residence  in  the  city  of  Corsicana,  with  the 
gas  main  owned  by  me  (Staley)  and  to  use 
gas  for  domestic  purposes  free  of  charge  or 
cost" — if  coal  shall  be  found  in  paying  quan- 
tities, Staley  to  pay  Perden  four  cents  for 
each  ton  mined  and  marketed,  payments  to 
be  made  to  Derden  quarterly.  Staley,  when 
requested  by  Derden,  shall  bury  all  pipes 
used  in  the  operation  and  production  of  oil 
and  gas  from  the  said  wells ;  Staley  "to  have 
the  use,  free  of  charge,  of  any  water,  oil  or 
,gas,  produced  on  the  said  lands  for  the  pur- 
pose of  drilling  and  operating  on  said  prem- 
ises in  the  production  and  securing  of  oil, 
gas  and  olher  minerals." 

On  the  question  of  Jurisdiction  appellants 
contend  that:  "Appellee's  cause  of  action, 
upon  which  the  injunction  issued,  was  that 
for  specific  performance  of  covenants  con- 
tained in  a  conveyance  with  reference  to 
land.  Jurisdiction  of  the  county  judge  to 
grant  the  writ  cannot  be  acquired  because 
of  anticipation  that  oil  might  thereafter  be 
severed  from  the  realty  and  become  person- 
alty. On  the  date  the  writ  was  Issued  the 
oil  was  in  place,  and  had  not  been  severed, 
and  was  therefore  a  part  of  the  realty,  and 
had  not  become  personalty.  AH  of  the  sev- 
ered oil  bad  been  disposed  of  on  that  date. 
The  decree  upon  which  the  writ  issued  does 
not  deal  with  oil  then  sevwed,  but  operates 
wholly  upon  oil  to  be  thereafter  severed  In 
the  future."  There  is  no  question  as  to  the 
contract  between  Derden  and  Staley  being 
a  conveyance  of  an  interest  In  land,  and 
the  general  laws  regarding  real  estate  apply 
to  its  enforcement  Benavides  v.  Hunt,  79 
Tex.  383,  15  S.  W.  896;  OU  Co.  v.  Colquitt, 
28  Tex.  Cnv.  App.  292,  69  S.  W.  169.  The 
county  court  has  no  Jurisdiction  to  grant  an 
injunction  which  affects  an  interest  and  es- 
tate in  land.  Scripture  v.  Kent,  1  W.  &  W., 
t  1057;  Gascamp  v.  Drews,  2  W.  &  W.,  S  95. 
The  iujunctlon  required  the  defendants 
thereafter  to  "impound  a  full  one-eighth  of 
all  the  oil  production  each  month  into  a  sin- 
gle tank  located  on  the  premises,  that  is  free 
of  leaks,  and  that  will  hold  said  oil,  and 
such  tank  as  is  connected  with  the  pipe  line 
of  the  Navarro  Refining  Company,  which 
tank  the  defendant  is  directed  to  point  out 
to  the  plaintiff,  W.  Ia  Derden,  and  thus  the 
defendant  Is  required  co  deliver  into  actual 
possession  o'  ^e  said  Derdoi  each  month 
hereafter  *  •  •  his  full  one-eighth  of 
the  production  from  the  Derden  premises, 


after  which  said  defendant  Is  directed  to 
permit  said  Derden  either  to  remove  said 
one-eighth  of  the  production  from  the  prem- 
ises, either  in  wagons,  or  by  having  It  run 
into  the  pipe  line  of  the  Navarro  Refining 
Company,  and  this  without  interference  on 
the  part  of  said  defendant."  This  order 
directs  the  oil  thereafter  produced  to  be 
bandied  in  a  given  way,  and  therein  the 
court  has  assumed  Jurisdiction  of  oil  that 
Is  real  estate,  and  has  not  been  severed  from 
the  land,  thus  attempting  to  enforce  a  con- 
tract relating  to  land,  and  which  order  af- 
fected the  rights  to  an  Interest  or  estate  in 
land.  At  the  time  the  writ  was  granted  it 
was  not  shown  that  any  oil  that  had  been 
severed  from  the  land  was  on  h.ind,  and 
the  court  had  no  right  to  assume  Jurisdic- 
tion over  the  oil  that  was  expected  to  be 
thereafter  produced. 

The  appellant  contends  that  "the  Jurisdic- 
tion of  the  county  court  to  Issue  writs  of  in- 
junction is  limited.  Before  the  county  Judge 
can  exercise  the  power,  it  must  affirmatively 
appear  from  the  allegations  of  the  plaintiff's 
petition  that  the  value  of  the  subject-matter, 
to  protect  which  the  intervention  of  the 
court's  equity  powers  is  sought,  is  more 
than  $200,  and  does  not  exceed  $1,000."  The 
Jurisdiction  of  the  county  court  is  limited 
by  the  Constitution  to  suits  where  the 
amount  in  controversy  exceeds  $200  and 
does  not  exceed  $1,000.  "The  same  rule  is 
applicable  to  writs  of  injunction,  which  can 
only  be  issued  by  the  county  court  -when 
the  matter  in  controversy'  exceeds  $200  and 
does  not  exceed  $1,000  in  value."  De  Witt 
County  V.  Wischkemper,  95  Tex.  435,  67 
S.  W.  882.  The  original  petition  alleged,  in 
substance,  a  breach  of  the  contract,  a  con- 
version of  oil  to  the  value  of  $600,  and  dam- 
ages to  the  premises  and  crops  in  the  sum 
of  $350.  An  amendment  to  the  petition  was 
filed,  and,  in  addition  to  the  averments  in 
the  original,  set  forth  the  violation  of  the 
contract  by  Staley,  in  converting  the  ortl,  re- 
fusal to  pay  or  account  for  the  oil  produc- 
ed, etc.,  and  averred  as  follows:  "  'In  view  of 
wrongs  and  Injuries  Inflicted  upon  him  by 
defendant,  and  in  view  of  defendant's  de- 
termination to  <;ontinue  to  convert  and  ap- 
propriate all  of  the  products  of  said  wells 
to  his  own  use  and  benefit,  and  in  view  of 
the  facts  and  circumstances  attendant  upon 
the  situation  as  above  set  out  and  explain- 
ed, that  plaintiff  has  no  remedy  at  law, 
which  is  sufficient,  adequate,  and  complete 
to  protect  him  against  the  further  wrong- 
doing and  illegal  and  unlawful  conduct  of 
defendant  towards  this  plaintiff,  and  that 
plaintiff  Is  therefore  entitled  to  invoke  the 
equitable  powers  of  this  court  to  restrain 
and  enjoin  the  defendant  from  the  further 
Illegal  and  unlawful  conversion  and  appro- 
priation of  the  daily  output  of  said  wells, 
and  is  entitled  to  receive  relief  by  the  issu- 
ance of  a  temporary  writ  of  injunction  of 
the  nature  hereinafter  more  fully  demand- 
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ed.'  Plaintiff  prayed  for  an  injunction  re- 
straining Staley  'from  using,  appropriating, 
or  converting  any  of  the  oil  saved  or  pro- 
duced upon  said  premises  by  said  nine  wells, 
wbtch  are  not  connected  with  said  pipe  line, 
viz.,  the  pipe  line  of  Navarro  Refining  Com- 
pany, and  that  upon  final  hearing  the  in- 
junction granted  be  perpetuated.'"  The 
contract  was  to  run  for  25  years  from  Its 
date  In  1906,  and  the  petition  sought  to  en- 
force It  as  to  the  production  of  oil.  There 
was  no  allegation  as  to  the  value  of  the  oil 
to  be  produced.  In  order  to  confer  jurisdic- 
tion on  the  county  court  to  enforce  the  con- 
tract as  to  the  oil  thereafter  produced,  it 
was  necessary  to  allege  the  value  of  such 
oil  to  be  wltbtn  the  limits  prescribed  by  the 
Constitution. 

We  are  of  the  opinion  that  the  county 
court  exceeded  Its  jurisdiction  In  granting 
said  Injunction,  and  the  judgment  relating 
thereto  Is  reversed,  and  the  injunction  dis- 
missed. 


WOOLET  V.  CORLET, 

(Court   of  Civil   Appeals   of   Texas.     Oct.  21, 

1909.     Rehearing  Denied  Nov.  6,  1909.) 

1.  Justices  of  the  Peace  (|  79*)— Pleadings 
—What  Constitutes— Citation. 

The  citation  in  a  justice's  court  is  issued  In 
advance  of  the  appearance  of  the  parties  for 
pleading,  and  is  not  a  part  of  the  pleadings,  and 
may  or  may  not  state  plaintiff's  cause  of  action, 
or  may  state  a  demand  different  from  that  plead- 
ed In  the  petition,  so  that  the  county  court  could 
not  look  to  the  justice's  citation  to  determine 
what  was  plaintiff's  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Justices  ot 
the  Peace,  Cent.  Dig.  g  250 ;   Dec.  Dig.  {  79.*] 

2.  Justices  of  the  Peace  ({  174*)— AppeaIt— 
Amendment— New   Cause  of  Action. 

Plaintiff's  demand  in  a  justice's  court,  as 
shown  by  the  citation,  was  for  $165  damages, 
for  conversion  by  defendant,  acting  through  bis 
agents,  of  55  trees  of  the  value  of  $3  each,  and 
the  amended  petition  filed  in  the  county  court 
alleged  that  defendant,  together  with  another, 
converted  the  same  number  of  trees,  made  them 
into  cross-ties,  and  laid  the  damage  at  35  cents 
per  tie,  aggregating  $154.  Held,  that  the  amend- 
ment did  not  state  a  cause  of  action  different 
from  that  shown  by  the  citation,  not  having 
changed  defendant's  liability. 

[Ed.  Note.— For  other  caseb,  see  Justices  of 
the  Peace,  Cent.  Dig.  g  670 ;   Dec.  Dig.  i  174.*] 

3.  Justices  of  the  Peace  (|  174*)— Appeait— 
Amendment  to  Conform  to  Pboof. 

Plaintiff,  in  an  action  in  a  justice's  court, 
couVd  amend  his  petition  on  appeal  to  the  coun- 
ty court  so  as  to  conform  it  to  the  details  of 
the  evidence  developed  at  trial,  without  violat- 
ing the  rule  against  pleading  a  new  cause  of 
action  by  amendment. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
tb«  Peace,  Cent.  Dig.  S  685;   Dec.  Dig.  {  174.*] 

Appeal  from  Red  River  County  Court; 
J.  M.  Deaver,  Judge. 

Action  by  J.  H.  Wooley  against  Sam  Cor- 
ley.  From  a  judgment  dismissing  the  pe- 
tltioii,  plaintiff  appeals.  Reversed  and  re- 
manded. 


Chambers  &  Black,  for  appellant  Ken- 
nedy &  Robbins,  for  appellee. 

HODGES,  J.  On  the  l2th  day  of  Novem- 
ber, 1907,  the  appellant  instituted  this  suit 
in  the  justice  court  of  precinct  No.  1  of  Red 
River  county  against  the  appellee  for  dam- 
ages for  the  conversion  of  55  trees  valued  at 
$165.  The  case  was  tried  on  the  30th  of 
December  following,  resulting  in  a  judgment 
in  favor  of  the  defendant  In  the  suit  The 
appellant,  plaintiff  below,  appealed  to  the 
county  court  The  pleadings  of  the  parties 
in  the  justice  court  were  oral,  and  It  ap- 
pears from  the  record  that  the  justice  of  the 
peace  failed  to  make  any  notation  upon  his 
docket  of  what  the  pleadings  were,  as  re- 
quired by  the  statute.  After  being  trans- 
ferred to  the  county  court,  the  cause  was 
continued  for  one  or  more  terms,  and  the 
parties  filed  written  pleadings.  The  case 
was  called  for  trial  upon  a  pleading  styled 
"The  Second  Amended  Original  Petition,"  in 
which  the  appellant  thus  states  his  cause  of 
action:  "That  heretofore,  to  wit  at  divers 
and  sundry  dates  between  the  1st  day  of 
September,  A.  D.  1907,  and  the  Ist  day  of 
December,  1907,  the  defendant  Dr.  Sam  Cor- 
ley,  acting  jointly  with  John  Anderson,  who 
resides  near  ClarksviUe,  Tex.,  entered  upon 
plaintiff's  said  land  without  plaintiff's  con- 
sent or  knowledge,  and  against  his  wishes, 
and  cut  therefrom  55  trees  standing  on  said 
land,  and  which  were  the  property  of  this 
plaintiff,  and  made  them  into  440  railroad 
cross-ties  of  the  value  of  35  cents  each,  and 
wUlfully  and  wrongfully  converted  said  cross- 
ties  to  their  own  use  and  benefit,  to  plain- 
tiff's great  damage  $154."  And  said  second 
amended  petition  went  further,  and  pleaded 
in  the  alternative  as  follows:  "Plaintiff  fur- 
ther alleges  that  in  the  event  that  the  proof 
shows  that  the  defendant  Dr.  Sam  Corley, 
was  not  a  party  to  the  original  cutting  of 
the  trees  and  the  making  of  the  ties,  and 
was  in  no  way  connected  therewith,  never- 
theless he  Is  still  liable  to  plaintiff  In  the 
amount  of  damages  above  specified,  for  the 
following  good  and  sufficient  reason,  to  wit: 
That  after  said  trees  were  cut  the  defend- 
ant acting  jointly  with  John  Anderson, 
wrongfully  converted  said  ties  and  sold  them 
to  John  E.  Barry  and  appropriated  the  pro- 
ceeds to  his  own  use  and  benefit,  and  that 
the  defendant  willfully  and  wrongfully  con- 
verted the  440  ties  in  the  way  and  manner 
aforesaid  to  plaintiffs  great  damage  $154." 
In  reply  to  this  the  appellee  filed  his  second 
amended  answer,  in  which  appears  the  fol- 
lowing objection,  styled  "An  Exception  to  the 
Plaintiff's  Petition":  "On  October  28,  1908, 
tne  defendant  filed  his  second  amended  an- 
swer In  reply  to  plaiuttccn  second  amended 
petition,  which  said  answer  consisted  of  spe- 
cial demurrers,  general  denial,  and  special 
answer,  none  of  which  need  be  noticed  hera 
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except  his  first  special  exception,  which  In 
substance  was  as  follows:  "The  defendant 
was  sued  In  the  Justice  of  the  peace  court, 
and  from  a  Judgment  rendered  therein  this 
case  Is  now  pending  In  this  court  on  appeal, 
for  an  Individual  and  separate  tort  alleged 
by  plaintiff  to  have  been  committed  by  de- 
fendant, acting  by  and  through  his  serv- 
ants and  employes,  In  entering  upon  plaln- 
tlfPa  land,  and  without  his  authority,  con- 
sent, or  knowledge,  and  cutting  and  causing 
to  be  cut  therefrom  55  trees  of  the  value  of 
|3  per  tree,  and  plalntlfTs  second  amended 
petition  sets  up  a  Joint  tort  with  one  John 
Anderson,  committed  at  a  dlCferent  time,  and 
a  Joint  conversion  of  different  property  and 
of  different  cause  of  action,  with  new  and 
different  parties.  It  cannot  and  should  not 
be  considered  by  this  court,  but  should  be 
stricken  out,  and  defendant  discharged  with 
his  cost'"  This  objection  was  treated  by 
the  court  as  an  exception  to  the  amended 
petition,  was  sustained,  and  the  plaintiffs 
suit  dismissed.  Of  this  action  the  appellant 
complains  in  his  first  assignment  of  error. 

The  record  contains  no  statement  of  facts, 
and  the  situation  attending  the  action  of  the 
court  and  the  evidence  upon  which  he  relied 
are  presented  in  a  bill  of  exception  made  out 
by  the  county  Judge,  the  parties  being  un- 
able to  agree  npon  a  bllL  This  bill  of  ex- 
ception shows  that  the  cause  was  called  for 
trial  on  the  28th  of  October,  1908,  and  was 
beard  upon  the  defendant's  exceptions  to  the 
plaintiff's  amended  petition.  The  court,  aft- 
er bearing  the  same  and  argument  of  coun- 
sel, sustained  the  exception ;  and,  the  plain- 
tiff declining  to  amend,  the  case  was  dis- 
missed. The  bill,  after  reciting  many  things 
unnecessary  here  to  mention,  states  that 
there  was  no  evidence  offered,  or  attempted 
to  be  offered,  showing  what  the  pleadings 
of  the  plaintiff  in  the  Justice  court  were, 
and  that  the  court  looked  to  the  citation 
issued  out  of  the  justice  court  for  the  pur- 
pose of  ascertaining  what  those  pleadings 
were.  From  an  Inspection  of  the  citation 
he  concluded  and  held  that  the  plaintiffs 
amended  original  petition  alleges  a  conver- 
sion by  joint  tort-feasors,  where  as  in  the 
justice  court  a  single  and  separate  tort  only 
was  charged  against  the  defendant  in  the 
suit.  Upon  this  ground  he  sustained  the  ex- 
ception as  before  stated.  It  Is  evident  that 
the  trial  Judge  treated  the  citation  issued  out 
of  the  Justice  court  as  the  plaintiffs  pleading 
in  that  court  Article  358  of  the  statute 
(Sayles*  Ann.  Civ.  St  1897)  provides  that 
either  party  may  plead  any  new  matter  In 
the  county  or  district  court  which  was  not 
presented  in  ttie  court  below,  but  no  new 
cause  of  action  shall  ho  ed  ap  Dy  me  plaln- 
uff,  etc.  It  18  also  provided  by  article  1599 
that  when  a  claim  or  demand  is  lodged  with 
the  Justice  of  the  peace  for  suit  it  shall 
be  his  duty  to  issue  forthwith  a  writ  or 
citation  to  the  defendant  and  in  addition 
to  other  reaulrements  the  citation  must  state 


the  nature  of  the  plaintiff's  demand.  When 
a  proper  objection  is  made  to  the  petition 
of  the  plaintiff  for  violating  the  inhibition 
against  the  setting  up  of  a  new  canse  of 
action  in  the  county  or  district  court,  this 
presents  an  issue  of  fact  which  must  be  de- 
termined in  the  same  manner  as  are  other 
issues  of  fact  Involved  in  the  case,  and  not 
a  question  of  law  which  the  court  may  dis- 
pose of  upon  an  exception  without  evidence. 
The  citation  is  not  a  part  of  the  pleading 
of  the  plaintiff  In  the  Justice  court  Kerr 
V.  Murrell,  1  White  &  W.  Civ.  Cas.  Ct  Appi 
I  890.  It  Is  a  writ  which  the  Justice  of 
the  peace  is  required  to  issue,  and  with  which 
the  plaintiff  presumably  has  no  connection. 
It  Is  issued  In  advance  of  the  appearance  of 
the  parties  for  trial  and  pleading.  It  may 
or  may  not  contain  a  statement  of  the  cause 
of  action  as  pleaded  by  the  plaintiff.  Cer- 
tainly the  law  will  not  presume  that  It  does. 
Upon  the  appearance  of  the  defendant  the 
plaintiff  may  state  a  cause  of  action  en- 
tirely different  from  the  nature  of  the  de- 
mand embodied  in  the  citation.  If  the  de- 
fendant answers  the  demand  as  pleaded,  be 
certainly  Is  In  no  attitude  thereafter  to  com- 
plain that  the  cause  of  action  Is  not  the 
same  as  that  stated  in  the  citation.  We 
think  the  assignment  of  error  should  be  sus- 
tained; that  the  court  acted  entirely  with- 
out evidence  to  Justify  the  ruling  made. 

But,  assuming  that  the  court's  action  was 
based  upon  sufiSclent  evidence;  that  he  had 
a  right  to  consult  the  citation  as  the  proper 
presentation  of  the  nature  of  the  plaintiff's 
cause  of  action  In  the  Justice  court — we  do 
not  think  It  follows  that  he  was  Justified  in 
holding  that  the  allegations  contained  In  the 
petition  In  the  county  court  were  so  dif- 
feroit  from  the  nature  of  the  demand  as 
stated  in  the  citation  as  to  constitute  a  new 
cause  of  action.  The  nature  of  the  demand 
as  stated  In  the  citation  was  that  the  de- 
fendant In  the  suit  acting  through  his  agents, 
converted  S5  trees  and  made  them  Into  cross- 
ties,  and  places  his  damages  at  $3  per  tree, 
total  $166.  In  the  amended  petition  filed  in 
the  county  court  he  charges  that  the  de- 
fendant acting  in  conjunction  with  another, 
converted  the  same  number  of  trees  and 
made  them  into  cross-ties,  and  lays  the 
damages  at  35  cents  per  tie,  aggregating  the 
sum  of  $164.  The  conduct  for  which  the 
plaintiff  in  the  suit  sought  redress  was  the 
wrongful  conversion  of  the  timber  by  the  de- 
fendant The  fact  that  In  one  court  he  is 
charged  with  having  committed  the  wrongs 
through  agents,  and  in  another  coort  with 
having  committed  the  same  wrongs  Jointly 
with  another  party,  does  not  change  the  na- 
ture of  the  trespass  complained  of.  It  nei< 
ther  Increases  nor  diminishes  the  legal  lia- 
bility of  the  wrongdoer,  nor  does  It  charge 
him  with  a  different  tort  The  defendant 
would  be  Just  as  guilty,  and  his  liability 
would  be  Just  as  great,  if  he  converted  the 
timber  in  conjunction  with  another  as  If  be 


Digitized  by 


Google 


rrez.) 


ALLEN  V.  HUTCHESON. 


1141 


bad  done  It  alone.  The  plaintiff  In  the  suit 
tad  the  right,  If  he  felt  disposed,  to  amend 
his  pleading  In  the  county  court  so  as  to 
conform  his  allegations  to  the  details  of  evi- 
dence which  the  facts  might  develop  upon 
the  trial  of  the  cause.  If  In  doing  so  he 
Btates  those  details  somevphat  differently 
from  the  manner  In  which  they  were  plead- 
ed In  the  Justice  court,  even  though  It  amount 
to  new  matter,  he  does  not  thereby  set  up 
a  new  cause  of  action  or  violate  the  statute. 
The  Judgment  of  the  county  court  Is  there- 
fore reversed,  and  the  cause  remanded. 


DURHAM  V.  GARRETT  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  13, 
1909.) 

AFPEAI.   and    BlBROR  ({  719*)— ASBIONMBNT  OF 

Kbbors. 

Sayles'  Ann.  Civ.  St  1807,  art.  1018,  re- 
quires that  an  appellant  or  plaintiff  in  error 
shall  file  with  the  clerk  of  the  lower  court  an  as- 
signment of  errors.  Supreme  Court  Rule  29 
(67  S.  W.  xv)  provides  that  the  transcript  must 
contain  a  copy  of  the  assignment  of  errors  filed 
in  accordance  with  the  rules  of  the  district 
court.  Held,  that  where  the  record  fails  to 
show  any  assignment .  of  error  filed  with  the 
lower  court,  and  no  error  is  apparent  of  record, 
the  judgment  below  will  be  affirmed. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error.  C!ent  Dig.  Si  2968-2982;  Dec.  Dig.  § 
719.*] 

Appeal  from  Hamilton  County  Court;  A.  M. 
Scott,  Judge. 

Action  by  J.  J.  Durham  against  E.  A.  Gar- 
rett and  others.  There  was  a  Judgment  by 
default  as  against  certain  defendants  and 
a  directed  Judgment  for  another  defendant, 
and  plaintiff  appeals.    Affirmed. 

B.  N.  Carter  and  R.  Q.  Murphree,  for  ap- 
pellant J.  L.  Lewis  and  Eldson  &  Eldson, 
for  appellees. 

RICE,  J.  This  suit  was  brought  by  appel- 
lant against  E.  A.  Garrett,  J.  W.  Garrett, 
and  W.  W.  Ledbetter  to  recover  on  two  cer- 
tain promissory  notes,  alleged  to  have  been 
executed  by  E.  A.  Garrett  in  part  payment 
for  a  stock  of  merchandise  sold  by  appel- 
lant to  said  B.  A.  Garrett.  Recovery  is 
sought  against  Ledbetter  solely  upon  the 
ground  that  he,  subsequent  to  the  execution 
of  said  notes,  became  a  partner  of  said  Gar- 
rett's in  conducting  said  mercantile  busi- 
ness. On  trial,  the  Garretts  having  made 
default,  Judgment  was  entered  In  appellant's 
favor  as  against  them  for  the  amount  of 
said  notes.  Ledbetter  answered  by  general 
demurrer,  general  denial,  and  a  special  pica 
under  oath,  denying  that  he  was  a  itartner 
In  said  firm.  Upon  trial,  after  hearing  all 
the  facts,  the  court  peremptorily  Instructed  a 


verdict  In  'favor  of  appellee  Ledbetter,  and 
verdict  and  Judgment  were  rendered  In  ac- 
cordance therewith,  from  which  Judgment 
this  appeal  is  taken. 

Although  appellant  has  duly  filed  his  brief 
complaining  of  several  rulings  of  the  court, 
amongst  others  the  peremptory  Instruction 
in  behalf  of  appellee  Ledbetter,  yet  the  tran- 
script contains  no  assignment  of  errors  as 
required  by  the  statute  and  the  rules,  for 
which  reason  appellee  objects  to  a  considera- 
tion thereof  by  this  court,  and  asks  the  af- 
firmance of  the  Judgment  Article  1018,  Say- 
les' Ann.  Civ.  St  1897,  requires  that  the  ap- 
pellant or  plaintiff  in  error  shall.  In  all 
cases,  file  with  the  clerk  of  the  court  below 
an  assignment  of  errors,  distinctly  specifying 
the  grounds  on  which  he  relies  before  he 
takes  the  transcript  of  the  record  from  the 
clerk's  office,  and  that  all  errors  not  distinct- 
ly specified  are  waived.  Rule  29  for  the 
government  of  this  court  (67  S.  W.  xv)  pro- 
vides that  before  a  case  Is  properly  prepared 
for  submission  the  transcript  must  contain  a 
copy  of  the  assignment  of  errors  filed  In  ac- 
cordance with  the  rules  of  the  district  court. 

Since  the  record  falls  to  show  that  any 
assignment  of  error  was  filed  In  the  lower 
court,  and  no  error  Is  apparent  of  record  in 
the  proceedings,  there  Is  no  question  before 
us  for  consideration,  and  it  is  our  duty  to 
affirm  the  Judgment  of  the  court  below,  and  It 
Is  so  ordered.  See  Bopp  v.  Ganzer  (Tex.  Civ. 
App.)  26  S.  W.  444;  Lewis  v.  Stelner,  84  Tex. 
364,  19  S.  W.  516. 

Judgment  affirmed. 


ALLEN  et  al.  v.  HUTCHESON.t 

(Court  of  Civil  Appeals  of  Texas.    Oct  18,  1909. 
Rehearing  Denied  Nov.  S,  1909.) 

COBFOBATIONS    (§    817*)- MISCONDUCT   OIT     OF- 

FICEBS— FBAXTD. 

A  decree  in  a  former  suit  to  recover  shares 
of  stock  of  a  cori>oration  required  the  corpora- 
tion to  issue  the  certificates  to  A.  impressed 
with  trusts  in  favor  of  other  parties,  and  to  pay 
him  dividends  accruing  thereon,  and  directed 
that  all  dividends  and  the  earnings  thereafter 
accruing  should  be  prorated  among  A.  and  his 
cestui  ^ue  trusts  until  the  trusts  were  satisfied, 
when  title  to  the  stock  should  become  absolute  in 
A.  A.  prorated  the  dividends  due  at  the  time  of 
the  decree  and  one  other  dividend  among  the 
beneficiaries,  and  subsequently  he  and  other  per* 
sons  claiming  to  be  directors  of  the  corporation, 
but  who  had  not  been  legally  elected,  expended 
the  earnings  of  the  company  for  their  salaries 
and  in  buying  land  in  which  they  were  interest- 
ed and  in  boring  an  oil  well  without  authority; 
A.  knowing  what  was  being  done  if  he  did  not 
"otively  participate  therein.  HHd,  that  their 
acts,  if  not  iiotuaiiy  frnndiilent,  constituted  con- 
structive fraud,  so  V*  to  make  tnem  ui  iwifto 
to  one  of  A..'i  cestui  que  trusts  for  his  pro  rata 
share  of  the  money  earned  by  the  conioratlon 
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Error  from  District  Court,  Harris  Coun- 
ty;   Chas.  E.  Ashe,  Judge. 

Action  by  J.  C.  Hutctaeson  against  A.  0. 
Allen  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.   Affirmed. 

Masterson,  Atkinson  &  Masterson,  for  plain- 
tiffs in  error.  Hutcheson,  Campbell  &  Hutch- 
eson,  for  defendant  in  error. 

NEILIi,  J.  On  August  15,  1003,  the  J. 
J.  Tobln  on  Company  was  Incorporated  un- 
der the  laws  of  this  state,  L.  E.  Daniell,  J.  J. 
Tobln,  M.  M.  Jackson,  Stephen  Jackson,  and 
M.  A.  Robertson  being  the  original  incor- 
porators, and  who  were  declared  in  the  ar- 
ticles of  Incorporation  to  be  the  directors  for 
the  first  year.  The  powers  of  the  corpora- 
tion, as  declared  in  its  charter,  were  "for  the 
establishment  of  an  oil  company  for  the  pur- 
pose of  producing,  selling,  and  marketing  pe- 
troleum, with  authority  to  contract  for  the 
lease  and  purchase  of  the  right  to  prospect  for, 
develop  and  use  coal  and  other  minerals,  and 
petroleum ;  also  the  right  to  erect,  build  and 
own  all  necessary  oil  tanks,  cars  and  pipes  ne- 
cessary for  the  operation  of  the  business  of 
said  association."  The  charter  also  provided 
that  the  place  of  business  of  the  association 
should  be  In  the  town  of  Sour  Lake,  Hardin 
county,  Tex.,  and  that  it  should  be  its  princi- 
pal office,  that  its  business  should  be  transact- 
ed by  five  directors,  who  should  be  elected  by 
the  stockholders  annually,  on  the  first  Tues- 
day in  July,  and  that  Its  capital  stock  should 
be  $40,000,  to  be  divided  Into  400  shares  of 
$100  each.  After  its  organization  100  shares 
of  the  capital  stock,  being  one-half  of  the 
stock  issued,  became  involved  in  litigation. 
In  the  suit  A.  C.  Allen  was  plaintiff,  and  the 
Oil  Company,  L.  E.  Daniell,  and  others, 
among  whom  was  J.  C.  Hutcheson,  were  de- 
fendants, or  adverse  parties.  The  cause  Just 
referred  to  was  styled  "A.  C.  Allen  v.  L.  E. 
Daniell  et  al.,"  was  numbered  3,439,  and 
brought  in  the  Sixty-First  judicial  district 
On  May  7,  1904,  an  agreed  judgment  was 
entered  in  that  suit,  the  substance  of  which 
is  as  follows :  A.  C.  Alien  recovered  against 
all  defendants,  all  interveners,  and  parties  to 
the  suit  the  entire  100  shares  of  stock  sued 
for  (the  certificates  for  the  stock  being  spe- 
clflcally  described  in  the  judgment),  charged 
with  certain  trusts  impressed  upon  the  stock 
by  the  judgment  or  decree,  which  are  as  fol- 
lows :  $15,450  for  the  benefit  of  A.  G.  Allen; 
$4,000  for  the  benefit  of  the  First  National 
^ant  of  SouTL^rjikar  aj»K.,  f  7,000  for  the  bene- 
fit of  Geo.  W.  Armstrong,  and  $10,750  for  the 
benefit  of  J.  O.  Hutcheson.  The  judgment 
further  orders  that  the  oil  company  shall  is- 
sue certificates  for  said  100  shares  of  stock 
to  A.  C.  Allen  in  such  way  as  he  may  re- 


tofore  accrued  on  said  100  shares  of  stock, 
and  dividends  that  may  thereafter  accrue 
thereon;  that  the  money  in  the  registry  of 
the  court  of  the  Fifty-Fifth  Judicial  district 
and  in  the  First  National  Bank  of  Houston, 
Tex.,  be  prorated  among  Allen,  the  First  Na- 
tional Bank  of  Sour  Lake,  Geo.  W.  Arm- 
strong, and  J.  G.  Hutcheson,  according  to 
the  several  amounts  allowed  them  by  the 
decree ;  that  all  dividends  and  earnings  which 
might  thereafter  accrue  upon  the  100  shares 
of  stock  should  be  prorated  among  A.  C.  Al- 
len, the  First  National  Bank  of  Sour  Lake, 
Geo.  W.  Armstrong,  and  J.  0.  Hutcheson, 
proportionate  to  their  several  amounts  un- 
til they  shall  have  been  fully  paid  and  dis- 
charged, and  that  then  the  title  to  said  100 
shares  of  stock  should  become  abaolnte  in 
A.  O.  Allen,  and  not  before ;  that  the  oil  com- 
pany should  at  once  put  on  the  market  and 
dispose  of  the  oil  then  on  hand,  and  deposit 
the  money  realized  therefrom,  applicable  to 
said  100  shares  of  stock  affected  by  the  de- 
cree, in  court  for  distribution  as  ordered. 

At  the  time  the  agreed  Judgment  was  en- 
tered the  company  had  four  wells  on  its  10- 
acre  tract  at  Sour  Lake,  one  of  which  at  that 
time  was  not  productive,  and  had  been  aban- 
doned prior  to  that  time.  One  otlier  pro- 
duced very  little,  and  after  that  time  it  did 
not  pay  to  operate  it  The  other  two  pro- 
duced large  quantities  of  oil,  and  these  con- 
ditions prevailed  on  the  1st  of  January  fol- 
lowing. The  wells  were  operated  under  lease 
at  that  time,  and  the  company  received  two- 
thirds  of  their  gross  production,  amounting  to 
about  $5,000  per  month,  free  of  any  expense. 
There  were  no  outstanding  debts  against  the 
company  at  that  time.  Prior  to  the  date  of 
the  agreed  decree  the  Tobln  Oil  Compiany 
was,  by  an  order  of  the  court,  required  to 
pay  Into  the  registry  of  the  court,  or  into 
the  First  National  Bank,  the  dividends  due 
on  the  100  shares  of  stock  In  controversy, 
which  amounted  to  the  sum  of  $16,039.15. 
The  company  obeyed  the  order  by  dqiositing 
that  amount  in  said  bank,  and  that  money 
was  on  hand  when  the  agreed  Judgment  re- 
ferred to  was  entered.  There  seems  to  hare 
been  no  oil  on  hand  at  that  time.  On  Decem- 
ber 19,  1904,  the  books  of  the  oil  company 
showed  a  balance  to  its  credit  of  $18,355.04. 
out  of  which  a  dividend  of  $11,5<')0  was  de- 
clared, one-half  of  which  was  payable  to  A. 
C.  Allen  on  the  100  shares  of  stock  held  by 
him  under  the  trust  Impressed  by  the  decree 
aforementioned.  At  its  close  of  business,  on 
January  38, 1905,  the  Tobln  Oil  Company  had 
on  hand  $8,049.93,  and  there  was  also  thai 
due  It  from  the  Gutty  Company  for  oU  aboat 
$200.  The  $16,039.15,  placed  In  the  bant 
under  the  direction  of  the  court,  and  one- 
half  of  the  dividend  of  $11,550  declared  by 
the  company,  was  paid  to  Allen,  and  prorated 
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Hutctaeson  receiving  bis  pro  rata  share  there- 
of. This  was  all  the  money  he  ever  received 
from  Allen,  or  any  one  else,  upon  the  100 
shares  of  stock  held  by  bim  under  the  de- 
cree charged  wltJh  the  trust  thereby  Impress- 
ed thereon.  L.  F.  Benckensteln  acted  as  the 
president  of  the  J.  J.  Tobin  Oil  Company 
on  November  7,  1904,  claiming  to  have  been 
elected  on  August  13tta  of  that  year.  'At  the 
same  time  T.  H.  Bass  claims  to  have  been 
elected  secretary  and  treasurer  of  the  com- 
pany, and  held  said  position  from  then  until 
the  suit  was  brought. 

When  this  suit  was  instituted,  L.  F.  Benck- 
ensteln, Mally  Eastham,  T.  H.  Bass,  A.  C. 
Allen,  and  John  Lovejoy  were  acting  as  the 
directors  of  the  oil  company.    Benckensteln 
and  Eastham  claim  to  have  been  elected  mem- 
bers of  the  board  of  directors  of  the  company 
on  August  1,  1904,  and  T.  H.  Bass  on  Au- 
gust 10,  1904,  and  A.  C.  Allen  and  John  Love- 
Joy  on  January  28, 1905.    But  it  appears  from 
the  minutes  of  the  proceedings  on  those  dates 
that  each  of  them  was  elected  by  the  board 
of  directors,  Instead  of  by  the  stockholders 
of  the  company,  as  provided  by  its  charter. 
On  the  same  day  99  of  the  shares  of  the  stock 
covered  by  the  decree  above  referred  to  were 
Issued  to  A.  C.  Allen,  and  the  other  share  to 
John  Lovejoy,  and  registered  on  the  books 
of  the  company  in  their  names.    On  January 
28,  1905,  the  sum  of  $1,250  apiece  was  voted 
to  L.   F.  Benckensteln  and  T.  H.  Bass  for 
salaries  from  August  to  February  past,  also 
resolutions  were  passed  to  buy  one-tenth  of 
an  acre  of  land  at  Humble  and  10  acres  near 
Dayton,  and  to  pay  therefor  $2,500.    All  these 
resolutions    were   passed   by    the   votes   of 
Benckensteln,  Bass,  and  Lovejoy,  though  Al- 
len was  present,  but  not  voting.    Both  Love- 
joy and  Allen  were  owners  in  common  with 
S.  Brown  of  the  land  so  purchased,  Allen 
having  bought  the  land  subsequent  to  May 
7,  1904,  for  a  much  less  price  than  it  was 
sold  to  the  Tobln  Oil  Company,  and  after- 
wards made  Brown  a  deed  to  it    The  money 
thus    voted   to   Benckensteln    and   Bass    by 
themselves  was  received  by  them,  and  the 
price  of  the  land  by  Brown  and  his  co-owners. 
The  purported  resolutions,  thus  appropriating 
this  money  of  tbe  company,  were  passed  at  a 
meeting  purporting  to  be  of  its  board  of  di- 
rectors, held  in  the  city  of  Beaumont,  Jeffer- 
son county,  instead  of  at  its  office  and  place 
of  business,  at  Sour  Lake,  Hardin  county, 
Tex.    After  this  the  remainder  of  the  money, 
$7,399.61,  was  spent  in  boring  a  well  for  oil 
•on  the  one-tenth  of  an  acre  at  Humbi«  pur- 
chased under  and  by  virtue  of  said  resolu- 
tions.    No  oil  was  obtained  by  this  expendi- 
ture,   which   was   made  at  the  instance  of 
Benckensteln,  Bass,  Allen,  and  Lovejoy,  with- 
out the  consent  of  Its  board  of  directors,  and 
without  Hutcheson'B  knowledge,  and  against 
.his  protest,  made  to  Allen  as  soon  as  he  heard 
■ot  it.     In  the  meantime  tbe  wells  of  tbe  com- 


penses  of  operating  them.  Upon  the  ex- 
penditure of  the  $7,399.61  in  the  fruitless  ef- 
fort to  obtain  oil  at  Humble,  the  company's 
resources  were  entirely  consumed  and  it  ceas- 
ed to  do  business,  and,  In  effect,  became  a 
bankrupt  and  ceased  to  pay  its  annual  cor- 
poration tax  from  that  time. 

On  these  undisputed  facts,  substantially  al- 
leged in  his  second  amended  original  peti- 
tion, J.  C.  Hutcheson  brought  suit  against  A. 
C.  Allen,  T.  H.  Bass,  L.  Benckensteln,  and 
the  J.  J.  Tobin  Oil  Company,  to  recover  of 
them  the  balance  due  him,  as  charged  by  tbe 
decree  of  May  7,  1904,  on  the  100  shares  of 
stock  held  in  trust  by  Allen  for  its  payment 
Allen  denied  any  breach  of  the  trust  impos- 
ed upon  him  by  the  decree,  or  failure  of  bis 
duty  as  a  member  of  tbe  board  of  directors 
to  plaintiff,  or  of  any  participation  in  tbe 
acts  of  tbe  other  members  of  the  board, 
which  resulted  In  plaintiff's  loss  of  the  mon- 
ey claimed  by  him  under  said  decree  of  the 
district  court  on  the  100  shares  of  stock 
charged  in  his  (Allen's)  hands  with  its  pay- 
ment Allen  also  filed  a  cross-bill  interplead- 
ing other  parties.  Tbe  defendants  Bass  and 
Benckensteln  Interposed  general  and  spe- 
cial exceptions  to  the  plaintiff's  petition, 
pleaded  a  general  denial,  and  specially  that 
each  of  them  were  duly  elected  members  of 
the  board  of  directors  of  the  company;  that 
they  acquired  In  due  course  of  business.  In 
open  market,  for  a  valuable  consideration, 
100  shares  of  tbe  capital  stock  of  tbe  oil 
company,  which  they  then  owned,  that  since 
their  election  as  members  of  said  board, 
each.  In  conjunction  with  Its  other  members, 
has  legitimately  applied  the  Income  and  prof- 
its of  the  company  to  tbe  prosecution  of  its 
business  and  purposes,  as  authorized  by  its 
charter,  and  that  neither  of  them  has  in  any 
manner  conspired  with  Allen,  or  any  other 
person,  to  divert  the  assets  of  the  corporation 
to  any  other  purpose  than  its  legltlmato  busi- 
ness, or  In  any  manner  sougfit  to  divert  (rom 
plaintiff  any  dividends  accruing  to  him  or 
any  other  person,  but,  on  the  contrary,  has 
faithfully  applied  to  those  entitled  thereto  all 
dividends  which  have  accrued  upon  stock  of 
said  company. 

The  case  was  tried  before  a  jury,  whom 
the  court  Instructed  as  follows:  "The  uncon- 
trovetted  evidence  in  this  case  shows  that, 
on  the  28th  day  of  January,  1905,  the  Tobin 
Oil  Company  had  on  hand  $8,(>12.93,  and  that 
thereafter  it  Invested  In  the  boring  of  wells, 
in  the  Humble  oil  Held,  $7,399.61.  You  are 
forthsr  Instructed  that  the  resolution  of  the 
board  of  directors  of  luc  xuuiu  on  o^imtani., 
of  January  28,  1905,  voting  to  Bass  and 
Benckensteln  $2,500,  and  to  S.  Brown  $2,500, 
for  the  use  of  Brown,  Lovejoy,  and  Allen  on 
a  purchase  of  land,  was  illegal  and  void  for 
the  reason  that  the  directors  voting  said 
amounts  were  personally  Interested  therein ; 
and  you  are  further  Instructed  that  the  pur- 
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chase  of  the  one-quarter  of  an  acre  of  land 
In  the  Humble  oil  field,  upon  which  they  aft- 
erwards bored  for  oil,  for  $2,500,  was  made 
without  any  resolution  or  authority  of  the 
board  of  directors  so  to  do;  and  you  are  fur- 
ther instructed  that  the  subsequent  expendi- 
ture of  $7,399.61,  In  boring  the  oil  well  In  the 
Humble  field,  was  done  without  any  author- 
ity of  the  board  of  directors  of  said  com- 
pany, and  that  the  amount  of  money  so  ex- 
pended was  a  complete  loss.  These  dealings 
being  without  authority,  without  reference 
to  whether  they  constituted  actual  fraud, 
did,  at  least,  constitute  constructive  fraud, 
«md  that  the  defendants  are  liable  therefor 
to  the  plaintiff  for  any  injury  occasioned  him 
thereby;  and  you  are  further  instructed  that 
the  plaintiff's  proportion  of  the  amount  so 
expended  amounted  to  $2,293.  You  are  there- 
fore Instructed  to  return  a  verdict  in  favor 
of  the  plaintiff,  against  all  of  the  defendants, 
for  $2,293.  You  are  further  Instructed  to 
find  against  the  defendant  A.  C.  Allen  on  his 
cross-action  against  the  defendants  Bass  and 
BencUenstein."  A  verdict  was  returned  In 
accordance  with  the  charge,  and  upon  it  the 
court  rendered  Judgment  in  favor  of  J.  O. 
Hutcheson  against  A.  C.  Allen,  T.  H.  Bass, 
and  Li.  F.  Benckenstein  and  the  J.  J.  Tobln 
Oil  Company  for  the  sum  of  $2,293,  together 
with  Interest  from  its  date  at  the  rate  of  6 
per  cent,  per  annum.  From  the  Judgment 
all  the  parties  against  whom  it  was  rendered 
sued  out  this  writ  of  error;  but  it  Is  prose- 
cuted by  A.  C.  Allen  alone,  none  other  of  the 
parties  having  filed  a  brief  In  this  court. 

It  is  complained  that  the  court  erred  In 
giving  the  peremptory  charge  above  quoted. 
If  the  foregoing  undisputed  facts  do  not  con- 
clusively show  a  fraudulent  conspiracy  on 
the  part  of  ^lefendants  to  deprive  the  plain- 
tiff of  the  balance  of  his  money  with  which 
the  decree  charged  the  100  shares  of  stock, 
and  Imposed  upon  the  3.  3.  Tobln  OH  C!om- 
pany  the  duty  of  paying  out  of  the  dividends 
and  earnings  to  Allen,  to  be  paid  by  him  as 
directed,  they, at  least  establish  such  con- 
structive fraud  as  make  them  all  liable  to 
plaintiff  for  his  pro  rata  share  of  the  money 
earned  by  the  corporation,  and  wrongfully 
appropriated,  against  the  express  commands 
of  the  decree,  for  back  salaries,  bits  of  land, 
and  frittered  away  In  proudly  boring  for  oil 
in  Humble  fields.  If  it  should  be  conceded, 
that  men  can  constitute  themselves  m.ember 
of  a  board  of  directors  of  a  corporation  aj 
so-called  meetings  of  such  a  board,  held  li 
a  city  other  than  where  Its  charter  fixes  Its 
general  office  and  place  of  business,  and  con- 
trary to  the  law  and  the  express  provisions 
of  its  chartHr.  .which  p*a.vid«  tts  directors 
BnaiTbe  elected  by  its  stockholders  at  a  stock- 
holders' meeting,  it  cannot  be  said  that  Its 
directors  can  at  such  a  meeting  legally  ap- 
propriate to  themselves  money  of  the  com- 
pany by  their  own  vote,  or  that  a  director 


can  In  such  manner  make  a  sale  in  which  be 
is  interested  to  the  corporation.  A.  fortiori 
can  this  not  be  done  where  the  money  is 
earnings  of  the  corporation,  expressly  appro- 
priated by  a  decree  of  the  court  against  the 
corporation,  of  which  its  board  of  directors 
are  bound  to  take  notice,  to  the  payment  of 
a  debt  due  another  party,  as  is  Indisputably 
shown  by  the  evidence  In  this  case.  Nor  cau 
the  one,  on  whom  the  duty  of  receiving  the 
money  from  the  corporation  and  distributing 
it  among  those  entitled  to  It  was  imposed  by 
the  decree,  stand  Idly  by  with  folded  arms 
while  he  sees  the  money  thus  appropriated, 
diverted  from  the  purposes  for  which  It  was 
decreed,  squandered  and  frittered  away  by 
the  wrongful  actions  of  those  claiming  to  be 
the  board  of  directors  and  managers  of  the 
corporation,  and  say,  "I  wash  my  hands  of 
the  whole  matter."  But  when  he  sees, 
knows,  or  has  reasonable  grounds  to  believe 
that  the  money  is  being,  or  is  about  to  be,  so 
diverted,  it  is  his  bounden  duty  to  Invoke  the 
power  of  the  court  which  Imposed  the  trust 
upon  him,  to  prevent  the  dissipation  of  the 
fund,  and  have  It  paid  him  in  order  that  he 
may  discharge  his  duties  as  trustee  to  the 
beneficiaries.  The  undisputed  facts  in  this 
case  conclusively  show  that,  if  he  did  not  ac- 
tively participate  In  the  diversion  and  mis- 
appropriation of  the  money,  the  defendant 
Allen  knew,  or  had  good  reason  to  know, 
that  it  was  being  done,  and  that  he  failed 
to  take  any  steps  whatever  to  protect  the 
beneficiaries  of  his  trust,  one  of  whom  was 
the  plaintiff  in  this  case. 

The  Judgment,  as  is  shown  by  the  facts,  is 
so  clearly  Just  in  the  eye  of  equity  that  we 
deem  it  unnecessary  to  say  more. 

Affirmed. 


STOCKARD  V.  REID.t 
(Court  of  Civil  Appeals  of  Texas.    Oct  16,  1909. 
'       Rehearing  Denied  Oct.  23,  1909.) 

1.  Statutes  (|  5*)— Enactment— Speciai.  Ses- 
sion—Proclamation OF  GOVKBNOE. 

Const,  art.  3,  i  40,  prohibits  legislation  at 
a  special  session  of  the  Legislature,  except  upon 
subjects  designated  in  the  Governor's  proclama- 
tion calling  such  session,  or  presented  to  the  ses- 
sion by  the  Governor.  The  proclamation  of  the 
Governor  convening  the  Thirtieth  Legislature  in 
special  session  stated,  as  a  i>arpose  of  the  ses- 
sion, the  enactment  of  laws  simplifying  the  pro- 
cedure in  both  civil  and  criminal  trials.  Held. 
that  the  purpose  bo  stated  was  sufficient  to  au- 
thorize the  enactment  of  Act  May  14,  1907 
(Laws  1907,  p.  447,  c  8),  relating  to  contests  of 
local  option  elections. 

[Ed.    Note. — For    other   cases,    see    Statutes, 
Cent.  Dig.  f  4 ;   Dec  Dig-  I  6.*] 

2.  OowBrrrUTIONAI,  LAW   (J   295*)— Dint  PbO- 

CE8S  OF  Law — Local  Option  Eleotior. 
Act  May  14,  1907  (Laws  1907,  p.  447,  c.  8), 
making  a  local  option  election  and  result  de- 
clared by  the  commissioners'  court  binding  un- 
less contested  within  the  time  prescribed,  and 
making  the  result  of  a  contest  binding  though  a 
person  may  not  have  b?en  a  party  thereto,  is  not 
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a  denial  of  doe  process  of  law  in  Tiolation  of 
Const.  V.  8.  Amend.  14. 

[BSA.  Note.— For  other  cases,  see  Constitatton- 
ml  Law.  Cent  Dig.  f  841 ;   Dec  Dig.  i  296.*] 

Appeal  from  District  Conrt,  NavarTO  Coon- 
ty;  H.  B.  DarlsB,  Judge. 

Action  by  Thomas  T.  Reld  against  J.  T. 
Stockard.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    AfiSrmed. 

L.  R.  Calloway,  R.  S.  Neblett,  and  W.  W. 
Ballew,  for  appellant  W.  J.  Weaver,  for  ap- 
I>ellee; 

TALBOT,  J.  This  snlt  was  Instituted  by 
Tbomas  T.  Reld,  appellee,  against  J.  T. 
Stockard,  appellant,  to  enjoin  and  restrain 
blnl  from  engaging  In  the  business  of  a  re- 
tall  liquor  dealer  tn  Navarro  county,  and 
from  selling  Intoxicating  liquor  In  violation 
of  the  local  option  law  In  Navarro  county, 
and  to  restrain  and  enjoin  him  from  storing 
Intoxicating  liquor  in  a  certain  house  be- 
longing to  appellee  and  rented  by  appellant 
and  from  using  such  house  for  that  purpose. 

The  petition  alleged.  In  substance,  that  tbe 
plaintiff,  at  the  time  of  tbe  presentation  of 
bis  petition,  was  the  owner,  in  fee  simple,  of 
the  house  and  building  situated  on  the  cor- 
ner of  Tenth  street  and  East  Third  avenue, 
In  the  city  of  Corsicana,  Navarro  county, 
Tex.,  and  has  owned  said  property  for  n^ny 
years  prior  thereto;  that  the  defendant, 
Stockard,  had,  before  and  at  the  time  of  the 
filing  of  this  suit,  tbe  possession,  manage- 
ment, and  control  of  said  property,  and  had 
stored  and  was  keeping  intoxicating  liquors 
In  said  house  and  building  for  tbe  purpose  of 
selling  tbe  same;  that  said  defendant  has 
threatened,  and  is  about,  to  use  said  house 
and  building  for  the  purpose  of  selling  in- 
toxicating liquors  therein,  and  of  engaging  in 
and  pursuing  the  occupation  and  business 
of  a  liquor  dealer  In  said  county  in  violation 
of  law;  that  on  the  15th  day  of  June,  1907, 
an  election  was  held  by  tbe  qualified  voters 
of  Navarro  county,  Tex.,  under  and  by  the 
aathority  of  an  order  of  the  commissioners' 
conrt  of  said  county,  to  determine  whether 
the  sale  of  intoxicating  liquors  in  said  coun- 
ty should  be  prohibited  by  law,  and  that  a 
majority  of  the  legal  votes  cast  In  said  elec- 
tion were  for  prohibition,  and  that  said  elec- 
tion resulted  in  absolutely  prohibiting  the 
sale  of  Intoxicating  liquors  within  said  coun- 
ty ;  that  the  result  of  said  election  has  been 
duly  declared  and  published  in  tbe  manner 
and  form,  and  for  the  length  of  time,  requir- 
ed by  law,  and  that  the  local  option  law  Is 
in  full  force  and  effect  in  said  county,  by 
reason  of  tbe  result  of  said  election ;  that,  if 
the  defendant  is  permitted  to  engage  In  and 
pursue  the  business  of  selling  intoxicating 
liquors  within  tbe  house  and  building  above 
described,  he  will  not  only  thereby  create 
and  promote  a  public  nuisance,  but  the  pri- 
vate Interest  and  property  of  plaintiff  will  be 


materially  injured;  that,  plaintiff  has  no 
adequate  remedy  at  law,  but  under  chapters 
77  and  81,  pp.  166,  166,  of  the  General  Laws 
of  tbe  state  of  Texas,  enacted  by  the  Thir- 
tieth Legislature,  this  plaintiff  is  entitled  to 
a  writ  of  Injunction  restraining  defendant 
from  using,  or  threatening  to  use,  such  house, 
premises,  and  building,  virith  the  intent  to 
store,  keep,  sell,  or  dispense  Intoxicating  liq- 
uors, or  for  the  purpose  of  engaging  in  the 
business  of  the  sale  of  intoxicating  liquors 
therein  in  violation  of  law.  The  defendant 
answered,  admitting  that  tbe  election  to  de- 
termine whether  or  not  the  sale  of  intoxicat- 
ing liquors  should  be  prohibited  in  Navarro 
county  was  held  as  charged  In  plalntlfiTs 
petition,  but  averred  that  said  election  result- 
ed against  prohibition;  that  tbe  commission- 
ers* court  of  Navarro  county,  Tex.,  in  obedi- 
ence to  article  S390  of  the  Revised  Civil  Stat- 
utes of  1895,  met  In  special  session  on  the 
26th  of  June,  1907,  for  the  purpose  of  count- 
ing the  votes  and  declaring  the  result  of  said 
election,  and  declared  the  result  of  said  elec- 
tion to  be  against  prohibition,  and  published 
the  result  thereof  as  required  by  law;  that 
thereafter,  and  within  30  days  from  the 
date  the  result  of  said  election  was  declared 
to  be  against  prohibition,  L.  B.  McCormick 
and  other  citizens  of  Navarro  county,  Tex., 
filed  a  contest  of  said  election  in  the  district 
court  of  Navarro  county,  against  C.  Li  Jester, 
county  Judge,  and  C.  L.  Knox,  county  at 
torney,  of  Navarro  county,  Tex.,  and  by 
amended  petition  under  Acts  1907,  p.  447,  c. 
8,  entitled,  "Election  Contest,"  relating  to 
contests  arising  under  the  local  option  law; 
that  when  said  contest  was  heard  in  the 
district  court  of  Navarro  county,  and  upon 
final  hearing,  the  district  Judge  sustained  the 
election,  and  declared  that  a  majority  of 
the  legal  voters  of  Navarro  county,  Tex.,  in 
said  election  held  on  the  15th  of  June,  1907, 
had  cast  their  votes  against  prohibition ; 
that  thereafter,  and  within  the  time  provid- 
ed by  law,  the  contestants  appealed  said  case 
to  tbe  Court  of  Civil  Appeals  for  the  Fifth 
Supreme  Judicial  District  of  Texas  at  Dal- 
las, Tex. ;  that  said  Court  of  Civil  Appeals, 
upon  hearing,  reversed  and  rendered  the  de- 
cision of  the  district  court  of  Navarro  coun- 
ty, and  held  that  a  majority  of  the  votes 
cast  at  said  election  were  in  favor  of  pro- 
hibiting the  sale  of  intoxicating  liquors  in 
said  Navarro  county,  and  said  Court  of  Civil 
Appeals  reversed  and  rendered  said  cause, 
and  ordered  the  commissioners'  court  of 
Navarro  county  to  declare  the  result  of  said 
election  to  be  In  favor  of  prohibition;  that 
the  Judgment  of  the  Court  of  Civil  Appeals 
was  void,  because  under  article  8397  said 
court  had  no  power  to  reverse  and  render  an 
election  contest  and  could  only  declare  the 
election  void  and  order  a  new  election ;  that 
said  election  was  void  because  notices  there- 
of were  In  fact  never  posted  by  the  clerk 
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of  the  CDTinty  court  of  NaTarro  county,  nor 
under  his  authority,  save  one,  neither  for  the 
time  nor  in  the  manner  required  by  law ;  that 
notices  at  most  were  posted  only  by  a  volun- 
teer, and  that  bis  act  was  repudiated  and 
denied  by  the  county  derk.  Defendant  fur- 
ther alleged  that  the  act  of  the  Thirtieth 
Legislature,  approved  by  the  Governor  on 
the  14th  of  May,  1907,  relating  to  contests 
of  local  option  elections,  which  undertakes  to 
prohibit  appellant  from  inquiring  into  the 
validity  of  the  local  option  election,  is  un- 
constitutional and  void:  (1)  Because  the  sub- 
ject of  legislation  therein  was  passed  at  a  spe- 
cial session,  and  was  never  submitted  to  the 
Legislature  by  proclamation  of  the  Govern- 
or convening  the  special  session,  nor  in  any 
message  from  the  Governor;  (2)  said  act  of 
the  Legislature  is  contrary  to  the  fourteenth 
amendment  of  the  Constitution  of  the  Unit- 
ed States,  in  that  It  undertakes  to  derive 
appellant  of  the  right  to  show  that  the  pro- 
hibition law  is  not  in  force  In  Navarro  coun- 
ty, and  denies  blm  his  day  In  court,  and  de- 
prives him  of  the  rights,  privileges,  and  im- 
munities guaranteed  by  the  Constitution  of 
the  United  States  by  article  5  and  said  four- 
teenth amendment.  The  district  judge  In 
chambers  heard  the  said  petition,  answer, 
and  agreed  statement  of  facts,  and  granted  a 
temporary  writ  of  injunction,  holding  that 
the  act  of  1907  was  valid  and  constitutional, 
and  that  the  election  held  on  June  15,  1907, 
was  valid  and  binding  upon  appellant,  and 
that  the  result  of  the  same  cannot  now  be 
questioned,  and  that  appellant  can  show  no 
defense  which  would  make  said  election  void. 
The  first  proposition  presented  and  u^ged 
in  this  court  is  that  the  court  below  erred  in 
holding  the  act  of  the  Thirtieth  Legislature, 
passed  at  its  special  session  and  approved 
May  14,  1907,  relating  to  the  contest  of  local 
option  elections,  valid,  constitutional,  and 
binding,  for  that  said  act  is  contrary  to  sec- 
tion 40,  art.  3,  of  the  Constitution  of  this 
state,  because  it  relates  to  the  contest  of 
prohibition  elections,  and  not  to  the  pro- 
cedure in  a  civil  or  criminal  trial,  and  such 
legislation  was  not  designated  in  the  procla- 
mation of  the  Governor  convening  said  spe- 
cial session,  nor  presented  by  the  Governor 
In  any  message  to  the  Legislature.  The  act 
in  question  was  passed  at  the  special  session 
of  the  Legislature  convened  by  the  Governor 
on  the  13th  day  of  April,  1907.  The  first 
paragraph  or  clause  of  the  proclamation  re- 
lating to  the  purposes  for  which  this  special 
session  was  called  is  as  follows:  "To  enact 
adequate  laws  simplifying  the  procedure  in 
both  civil  and  criminal  trials  in  the  courts 
of  this  state,  and  for  such  reforms  as  may 
be  practicable  in  our  jury  system."  On  the 
16th  day  of  April,  1907,  the  Governor  sent 
to  the  Legislature  a  message.  In  which  he 
said:  "Upon  the  subject  of  simplifying  the 
procedure  in  Iwth  civil  and  criminal  trials, 
and  also  upon  the  needed  reforms  In  our 
jury  system,  I  again  call  your  attention  to 


the  Importance  of  these  reforms,  both  to  the 
counties  and  state  and  to  the  people  who 
bear  the  burden  of  a  system  almost  bewilder- 
ing in  its  mesbwork  of  technical  absurdities. 
I  cannot  too  strongly  urge  upon  the  Leg- 
islature the  necessity  for  the  reforms  de- 
manded." The  foregoing  excerpt  from  the 
Governor's  proclamation  and  message  con- 
tains, in  our  opinion,  all  that  relates  to  the 
subject  of  the  legislation  under  considera- 
tion, and  it  is  agreed  by  counsel  that,  if  noth- 
ing In  the  proclamation  or  message  of  tlie 
Governor  embraces  or  Includes  the  subject- 
matter  of  said  act,  then  the  same  is  un- 
constitutional and  void  under  section  40,  art 
3,  of  the  Constitution  of  Texas.  Section  40. 
art.  3,  of  the  Constitution  Is  as  follows: 
"When  the  Legislature  shall  be  convened  in 
a  special  session,  there  shall  be  no  legisla- 
tion upon  subjects  other  than  those  designat- 
ed in  the  proclamation  of  the  Governor  call- 
ing such  session  or  presented  to  them  by  the 
Governor;  and  no  such  session  shall  be  of 
longer  duration  than  thirty  days." 

It  has  been  held  by  the  courts  of  this  state, 
and  of  other  states  of  high  authority.  In 
effect,  that  an  act  passed  by  the  Legislature 
and  signed  by  the  presiding  officers  of  each 
house,  as  provided  by  the  Constitution,  and 
whlcb  has  been  approved  by  the  Governor, 
affords  conclusive  evidence  that  it  was  pass- 
ed according  to  the  Constitution,  and  that 
it  is  not  competent  for  the  courts  to  go  be- 
hind the  attestation  and  look  to  the  journals 
of  the  houses,  or  receive  other  evidence  to 
show  the  contrary.  Williams  v.  Taylor,  83 
Tex.  667,  19  S.  W.  156;  Railway  Co.  v. 
Heame,  32  Tex.  547;  Blessing  v.  Galveston, 
42  Tex.  641;  Usener  v.  State,  8  Tex.  App. 
177;  Ex  parte  Tipton,  28  Tex.  App.  438,  13 
S.  W.  610,  8  L.  R.  A.  326;  Railroad  Co.  v. 
Governor,  23  Mo.  353,  66  Am.  Dec  673;  State 
V.  Young,  32  N.  J.  Law,  29.  In  these  cases, 
however,  it  was  sought  to  defeat  the  law  be- 
cause not  passed  according  to  the  procedure 
and  method  prescribed  by  the  Constitution, 
and  not  because  of  a  want  of  jurisdiction  or 
authority  of  the  Legislature  to  pass  the  law. 
In  the  case  of  Baldwin  v.  State,  21  Tex.  App. 
591,  8  S.  W.  109,  it  was  contended  that  the 
act  of  the  Seventeenth  Legislature  (Laws 
1882,'  p.  18,  c  17)  levying  an  occupation  tax 
upon  persons  engaged  In  the  sale  of  the  Il- 
lustrated Police  News,  Police  Ganette,  etc, 
passed  at  its  special  session,  was  unconsti- 
tutional on  the  ground  that  the  Governor  did 
not,  by  his  proclamation  convening  said  Leg- 
islature in  special  session,  nor  by  any  other 
means,  designate  or  present  It  to  said  Legis- 
lature as  a  subject  for  legislation.  This  ques- 
tion was  left  undetermined  by  the  Court  of 
Appeals  for  the  reason  that  the  court  was  ut 
the  opinion  that  the  proclamation  of  th« 
Governor  convening  the  Legislature  confe> 
red  authority  to  enact  the  law.  It  was  said, 
however,  that,  whether  a  court,  even  In 
such  a  case,  could  go  behind  a  statute  which 
was  valid  upon  its  face  and  inquire  into  th« 
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particular  authority  by  virtue  of  which  It 
was  enacted  was  a  question  well  worthy  of 
serious  consideration.  Bat  In  the  case  of 
Manor  Casino  et  al  v.  State  (Tex.  Civ.  App.) 
34  S.  W.  769,  the  act  called  In  question  was 
passed  at  a  special  session  of  the  Legisla- 
ture, and  was  upon  a  subject  not  embraced 
in  either  the  proclamation  of  the  Governor 
or  any  message  sent  to  It  during  its  session, 
and  It  was  held  by  the  Court  of  Civil  Ap- 
peals for  the  Third  District  that  section  40, 
art.  S,  of  the  Constitution  was  clearly  man- 
datory and  a  limitation  upon  the  authority 
of  the  Legislature  In  a  special  session  to 
pass  laws,  and  that  an  act  passed  violative 
thereof  was  void.  That  case  was  sought 
to  be  distinguished  from  the  case  of  Williams 
V.  Taylor,  supra,  and  other  cases  to  the  same 
effect,  upon  the  ground  that  It  involved  the 
■want  of  Jurisdiction  and  authority  In  the  Leg- 
islature to  act  at  all,  whereas  the  manner  of 
the  exercise  of  authority  after  Jurisdiction 
had  attached  was  Involved  in  the  Williams- 
Taylor  Case,  and  cases  of  similar  Import  As 
in  the  case  of  Baldwin  v.  State,  supra,  we 
find  It  unnecessary  to  a  proper  disposition 
of  this  case  to  decide  the  question,  and  shall 
leave  it  undetermined  until  a  case  arises  In 
which  it  becomes  necessary  to  do  so.  We 
are  of  the  opinion  that  the  language,  "To 
enact  adequate  laws  simplifying  the  proce- 
dure in  both  civil  and  criminal  trials  in  the 
courts  of  this  state,"  contained  in  the  proc- 
lamation of  the  Governor  convening  the 
Thirtieth  Legislature  in  special  session,  was 
sufficient,  under  section  40,  art  3,  of  the  Con- 
stitution, to  confer  authority  upon  the  Legis- 
lature to  enact  the  law  attacked  in  this  pro- 
ceeding. 

Our  attention  has  been  called  by  counsel 
for  appellant  to  the  decisions  of  this  state 
holding  that  a  proceeding  to  contest  an  elec- 
tion is  not  a  "suit,  complaint  or  plea"  with- 
in the  meaning  of  the  Constitution,  and  an 
ingenious  argument  is  made  to  the  effect 
that  the  language  of  the  proclamation  under 
consideration  should  be  construed  In  the  light 
of  those  decisions,  and,  when  so  construed,  It 
must  be  held  that  said  language  does  not  em- 
brace the  subject  dealt  with  by  the  Legisla- 
ture In  the  act  In  question,  and  that  said  act 
la  condemned  and  prohibited  by  the  section 
of  the  Constitution  quoted.  We  do  not  con- 
cur in  this  view  of  the  matter.  In  the  cases 
in  which  It  was  held  that  the  contest  of  an 
election  was  not  a  suit  complaint  or  plea 
in  the  sense  In  which  those  words  are  used 
in  the  Constitution,  the  court  was  considering 
the  question,  whether  or  not  the  district 
court  had  Jurisdiction  to  hear  and  determine 
sucb  a  contest  and  such  holding  seems  to 
have  been  predicated  upon  that  provision 
of  the  Constitution  conferring  Jurisdiction 
upon  the  district  court  of  suits,  complaints, 
or  pleas  wherein  the  matter  in  controversy 
is  valued  at  or  amounts  to,  $500,  exclusive 
of  Interest  and  the  fact  that,  as  the  primary 
and  direct  purpose  and  effect  of  the  contest 


of  an  election  was  simply  to  determine  the 
legality  and  fairness  of  the  election,  and  in- 
volved a  political  or  extrajudicial  question 
to  be  regulated  under  the  Constitution  by  the 
political  authority  of  the  state,  such  contest 
laclced  the  necessary  elements  of  a  suit  com- 
plaint or  plea  within  the  meaning  of  the 
Constitutldn,  and  did  not  come  within  "ei- 
ther the  law  or  equity  Jurisdiction  of  any 
of  our  courts."  But  by  article  3397  of  our 
statute,  passed  in  view  of  the  constitutional 
amendment  a  proceeding  to  contest  an  elec- 
tion Is  cognizable  before  the  district  court 
and  rules  of  procedure  governing  Its  trial 
are  provided;  and,  while  it  may  not  by  rea- 
son of  said  statute  have  lost  Its  distinctive 
character  as  a  political  proceeding,  yet  it 
must  be  admitted,  we  thiulc,  that  the  trial 
thereof  is  a  "civil  trial,"  within  the  con- 
templation and  meaning  of  the  language  as 
used  In  the  Governor's  proclamation.  The 
procedure,  as  provided  by  the  statute  refer- 
red to,  and  the  conduct  of  the  trial  in  sucb  a 
case,  with  the  exception  that  a  jury  is  not  al- 
lowed, if  not  identically  the  same,  is  very 
similar  to  that  governing  the  trials  of  ordi- 
nary dvil  suits  in  this  state,  and  the  lan- 
guage used  by  the  Governor  comprehends 
within  Its  meaning  all  civil  trials.  That  it 
was  so  understood  and  construed  by  the  Leg- 
islature and  Governor  Is  evidenced  by  the 
passage  of  the  act  by  the  Legislature  and 
its  approval  by  the  (Jovernor.  The  fact  that 
the  Governor  called  the  attention  of  the 
Legislature  in  his  message  more  specifically 
to  other  reforms  suggested  in  the  procedure 
in  civil  and  criminal  trials  than  to  the  sub- 
ject-matter of  said  act  does  not,  in  our  opin- 
ion, militate  against  the  views  we  have  ex- 
pressed. It  was  not  necessary  for  the  Gov- 
ernor in  his  proclamation'  or  message  to 
suggest  the  spedfle  legislation  desired,  and 
this  fact  seems  to  have  been  recognized  by 
him,  for  he  expressly  stated  in  his  message 
that  be  did  not  intend,  by  recommending 
certain  legislation  upon  subjects  sx)eciilcally 
named  in  his  message,  to  suggest  a  limit  to 
the  remedies  which  the  Legislature  might  in 
their  wisdom  devise.  In  Railroad  Co.  v.  Kib- 
let,  66  Pa.  164,  5  Am.  Rep.  360,  It  is  said: 
"If  the  act  Itself  Is  within  the  scope  of  legis- 
lative authority,  It  must  stand;"  that  "noth- 
ing but  a  clear  violation  of  the  Constitution,! 
a  clear  usurpation  of  power  prohibited,  will' 
justify  the  judicial  department  in  pronoun- 
cing an  act  of  the  legislative  department  un- 
constitutional and  void."  We  are  of  opinion 
that  a  fair,  reasonable,  and  correct  construc- 
tion of  the  proclamation  auQiorlzed  the  leg- 
islation In  question. 

The  second  proposition  contended  for  by 
appellant  Is  that  the  act  of  the  Thirtieth 
L^slature  under  consideration  violates  the 
fourteenth  amendment  to  the  Constitution 
of  the  United  States  and  article  5  of  said 
Constitution,  In  that  it  undertakes  to  make 
an  election  held  and  the  result  declared  by 
the  commissioners'  court  binding  upon  ap- 
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pellant,  nnlees  be  contests  the  same,  and 
makes  the  contest  of  an  election,  to  which 
he  was  not  a  party,  binding  upon  him ;  that 
any  statute  which  nndertakes  to  condemn  a 
man  and  deprive  him  of  life,  liberty,  or  prop- 
erty without  a  hearing  violates  the  law  of 
the  land  and  the  Constitution  of  the  United 
States  in  the  particulars  pointed  out.  It  has 
been  often  held  that  the  prohibition  of  the 
sale  of  Intoxicating  liquors  within  any  pre- 
scribed territory  of  this  state  is  clearly  the 
lawful  exercise  of  Its  i>oIlce  powers;  that  a 
statute.  If  all  persona  brought  under  Its  In- 
fluence are  treated  alike  under  the  same  con- 
dition, does  not,  within  the  contemplation  of 
the  provisions  of  the  Constitution  of  the  Unit- 
ed States  referred  to  In  appellant's  propo- 
sition, deprive  such  persons  of  their  property 
or  property  rights  without  due  course  of  law. 
If  the  local  option  election  held  In  Navarro 
county  June  15,  1907,  resulted  In  favor  of 
projtiibltion,  and  we  have  held  that  it  did 
(McCormick  v.  Jester  [Tex.  Civ.  App.]  115  S. 
W.  278),  and  the  commissioners'  court  of  that 
county  had  at  the  time  of  the  Institution  of 
this  suit  so  declared,  as  required  by  the  stat- 
ute, which  Is  not  here  denied,  appellant  could 
not  thereafter  legally  engage  In  the  sale  of 
intoxicating  liquors  in  that  county.  That 
the  prohibition  of  such  sales  did  not  have 
the  eCtect  to  imperil  any  pecuniary  right  of 
appellant  or  deprive  him  of  any  property  is 
well  settled.  Therefore,  the  effect  of  declar- 
ing that  the  election  had  carried  in  favor  of 
local  option  having  deprived  appellant  of 
no  pecuniary  right,  the  question  became  as  to 
him  merely  a  political  one,  and  the  act  of 
the  Thirtieth  Legislature,  making  an  elec- 
tion held  and  the  result  declared  by  the 
commissioners'  court  binding  unless  contest- 
ed within  the  time  prescribed,  and  making 
the  result  of  a  contest  of  such  election  to 
which  appellant  was  not  a  party  binding 
upon  him,  is  in  no  wise  contrary  to,  or  vio- 
lative of,  the  fifth  or  fourteenth  amend- 
ments to  the  Constitution  of  the  United 
States.  The  local  option  election  involved  in 
this  case  was  contested  by  L.  E.  McCormick 
and  nine  other  citizens  of  Navarro  county. 
The  contestees  were  0.  L.  Jester  and  C.  L. 
Knox,  county  judge  and  county  attorney, 
respectively,  of  said  county.  The  contest 
was  originally  filed  July  26,  1907,  and  on  the 
31st  day  of  August,  1907,  and  within  60  days 
from  the  taking  effect  of  the  act  of  the  Thir- 
tieth Legislature,  passed  May  14,  1907,  the 
same  contestants  filed  a  second  suit  against 
the  same  parties,  contesting  the  election  un- 
der said  act  on  substantially  the  same 
grounds  set  up  in  the  first  suit  These  suits 
were  afterwards,  upon  motion  of  the  con- 
testants, consolidated.    A  trial  of  the  con- 


solidated suits  In  tbe  district  court  resulted 
in  a  judgment  for  the  contestees,  to  the  ef- 
fect that  said  election  resulted  against  pro- 
hibition. Upon  appeal  to  this  court  it  was 
held  that  the  election  resulted  in  favor  of 
prohibition  by  a  majority  of  11  votes,  and 
the  judgment  of  the  district  court  was  re- 
versed, and  judgment  rendered  in  favor  of 
contestants.  McCormick  v.  Jester  (Tex.  Civ. 
App.)  115  S.  W.  27a  This  judgment  was 
certified  to  tbe  commissioners'  court  of  Na- 
varro county,  and  in  obedience  thereto  tliat 
court  declared  the  result  of  the  local  option 
election  to  be  In  favor  of  prohibition.  The 
appellant's  answer  filed  in  this  suit  is,  in 
effect,  an  attempt  on  his  part  to  again  con- 
test tbe  legality  of  said  election.  This  we 
hold  he  cannot  do.  The  result  of  tbe  con- 
test Instituted  by  McCormick  against  Jester 
and  others  by  tbe  provisions  of  tbe  act  of 
1907,  which  act  we  have  held  to  be  consti- 
tutional, finally  settled  all  questions  relating 
to  tbe  validity  of  said  election,  and  is  bind- 
ing upon  appellant. 

In  Hardy  v.  State,  52  Tex.  Cr.  R.  420.  107 
S.  W.  547,  the  appellant  was  charged  with 
violating  the  local  option  law.  Upon  tbe 
trial  in  the  lower  court  more  than  60  days 
after  tbe  taking  effect  of  tbe  act  of  tbe  Thir- 
tieth Legislature,  passed  May  14,  1907,  he 
objected  to  the  introduction  of  the  order  of 
election  because  of  certain  irregularities 
therein,  and  offered  to  prove  that  tbe  coun- 
ty clerk  did  not  at  any  time  post  any  notices 
of  the  local  option  election.  The  objections 
to  the  order  of  election  were  overruled,  and 
the  testimony  offered  to  show  that  the  no- 
tices of  election  bad  not  been  posted  by  the 
clork  excluded.  On  appeal  It  was  held  by 
tbe  Court  of  Criminal  Appeals  of  this  state 
that  the  action  of  the  trial  court  was  cor- 
rect. In  discussing  the  matter.  Judge  Brooks, 
speaking  for  the  court,  says:  "Said  act  (pass- 
ed May  14,  1907)  provides  that  contests  of 
elections  that  had  theretofore  been  bad  must 
be  contested  within  60  days  from  tbe  taking 
effect  of  said  law,  and  not  otherwise.  The 
matters  complained  of  would  be  mere  Irregu- 
larities at  best,  and  this  act  makes  valid  and 
noncontestable  anything  pertaining  to  irregu- 
larities In  the  adoption  of  the  local  option 
law.  The  act  Itself  provides  that  we  shall 
conclusively  presume  that  said  election  as 
held  was  valid  in  all  things  and  binding  upon 
all  courts.  We  accordingly  hold  that  said 
act  is  valid,  and  applies  to  all  local  option 
elections,  and  it  clearly  applies  In  this  case." 

What  has  been  said  disposes  of  tbe  con- 
trolling questions  In  the  case,  and  other  ques- 
tions raised  need  not  be  considered. 

The  judgment  of  tbe  court  below  Is  af- 
firmed. 
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Ez  parte  BRADY.  (Court  of  Criminal  Ap- 
peals of  Texas.  Oct.  13,  1900.)  Original  ap- 
plication by  J.  H.  Brady  for  writ  of  habeas 
corpaa.  Relator  remanded  to  custody.  B.  E. 
Moore,  for  appellant.  F.  J.  McCord,  AssL 
Atty.  Qen.,  for  the  State. 

BROOKS,  J.  This  is  an  original  application 
for  writ  of  habeas  corpus,  involving  the  con- 
stitutionality of  Acts  30th  Leg.  p.  278,  c.  144, 
known  as  the  "Wild  Oame  Law."  Relator 
was  arrested  for  offering  for  sale  and  selling 
wild  ducks  after  same  had  been  killed  in  Tex- 
as. This  same  question  was  reviewed  by  the 
court  in  Ex  parte  Blardone,  115  S.  W.  838, 
where  we  held  the  law  constitutional.  We 
see  no  reason  for  changing  our  decision.  Rela- 
tor is  accordingly  remanded  to  custody. 


BROWN  T.  STATBL  (Court  of  Criminal 
Appeals  of  Texas.  Dec.  9,  1908.  Rehearings 
Denied  June  23,  and  Oct  13,  19O90  Appeal 
from  Tarrant  County  Court;  R.  F.  Milam, 
Judge.  Bud  Brown  was  convicted  of  violat- 
ing the  election  law,  and  he  appeals.  Affirmed. 
McCart,  Bowlin  &  McCart  and  McLean  & 
Scott,  for  appellant.  F.  J.  McCord,  Asst.  Atty. 
Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
Tiolating  the  Terrell  election  law  by  advancing 
money  to  pay  poll  tax,  and  his  punishment  as- 
Bessed  at  a  fine  of  $300  and  60  days'  imprison- 
ment in  the  county  jail.  The  question  Involv- 
ed in  this  record  was  passed  upon  by  us  in  the 
case  of  Solon  v.  State  (decided  at  the  recent 
Austin  term  of  thU  court)  114  S.  W.  349.  We 
have  had  no  reason  to  change  our  opinion  there 
expressed  as  to  the  law  of  that  case.  Upon 
the  authority  of  that  case,  the  Judgment  herein 
is  in   all  things  affirmed. 

DODD  T.  STATE.     (Court  of  Criminal  Ap- 

g!als  of  Texas.  June  23,  1009.  Rehearing 
enied  Oct  6,  1909^  Appeal  from  Hill  County 
Court;  Horton  B.  Porter,  Judge.  M.  E.  Dodd 
was  convicted  of  crime,  and  appeals.  Affirmed. 
F.  J.  McCopd,  Asst  Atty.  Qen.,  for  the  State. 
DAVIDSON,  P.  J.  Appellant  prosecutes 
this  appeal,  but  fails  to  send  up  a  statement  of 
the  facts  or  any  bills  of  exceptions.  There 
being  no  error  manifest  of  record,  or  presented, 
that  would  require  a  reversal,  the  judgment  is 
affirmed. 


r>ODD  T.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  June  23,  1009.  Rehearing 
X>eiiied  Oct  6,  1900.)  Appeal  from  Hill  Coun- 
ty Court;  Horton  B.  Porter,  Judge.  M.  E. 
JDodd  was  convicted  of  an  offense,  and  he  ap- 
peals. Affirmed.  F.  J.  McCord,  Asst  Atty. 
Gen.,  for  the  Sute. 

r>AVIDSON,  P.  J.  This  record  is  before 
US  without  a  statement  of  facts  or  bills  of  ex- 
ceptions. There  is  nothing,  therefore,  for  this 
court  to  review.  As  the  record  presents  the 
appeal,  the  judgment  will  be  affirmed ;  and  it  is 
mo    ordered. 


BROWN  T.  WALLIS.  (Court  of  Civil  Ap- 
peals of  Texas.  May  22,  1909.  Rehearing  De- 
nied June  19,  1009.)  Appeal  from  District 
'Oourt,  Wichita  County ;  A.  H.  Carrigan, 
Jtadge.  Action  by  J.  S.  Wallis  against  R.  J. 
'Bxt>wn.     From  a  Judgment   for  plaintiff,   de- 


fendant appeals.  Affirmed.  Wolfe,  Hare  & 
Maxey  ana  L.  H.  Mathis,  for  appellant.  R.  E. 
Taylor,  W.  T.  Allen,  J.  H.  Barwise,  Jr.,  and 
J.  T.  Montgomery,  for  appellee. 

8PEER,  J.  This  is  the  second  apjwal  in 
this  case  (see  101  S.  W.  1068,  1070),  and  the 
third  growing  out  of  the  same  regrettable  oc- 
currence. In  the  companion  case  of  King  v. 
Brown,  03  S.  W.  1017,  the  facts  are  fully 
stated,  and  in  that  opinion  this  court  indicated 
its  views  of  the  law  governing.  Later,  in  a 
certified  question  in  this  case  on  the  former 
appeal  (101  S.  W.  1068),  these  views  were 
somewhat  amplified;  but  the  Suj^reme  .Court 
has  differed  from  us  on  the  law  pomts  involved 
(King  V.  Brown,  100  Tex.  109,  04  S,  W.  828), 
and  It  is  in  accordance  with  the  views  of  that 
court,  rather  than  our  own,  that  the  present 
appeal  must  be  decided.  The  facts  developed 
on  the  last  trial  of  this  case  are  substantially 
the  same  as  in  the  King-Brown  Case,  and  the 
questions  of  law  raised  are  for  the  most  part 
disposed  of  in  that  opinion.  No  useful  purpose 
would  be  served  in  discussing  them  in  detail. 
We  believe  the  last  trial  was  had  in  accord- 
ance with  the  opinion  of  the  Supreme  Court, 
and  the  judgment  is  therefore  affirmed. 


LIVELY  et  al.  T.  MISSOURI,  K.  &  T.  RY. 
(30.  OF  TEXAS.  (Court  of  Civil  Appeals  of 
Texas.  Oct  30,  1909.)  Appeal  from  District 
Court,  Dallas  County;  T.  F.  Nash,  Judge. 
Action  by  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  against  Hiram  F.  Live- 
ly and  others.  There  was  a  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed,  on  de- 
cision of  Supreme  Court  (120  S.  W.  852)  in 
answer  to  certified  questions.  R.  V.  Davidson, 
Atty.  Gen.,  Claud  Pollard,  Asst  Atty.  Gen., 
Dwight  L.  Leweliing,  Co.  Atty^  and  J.  Law- 
son  Qoegans,  for  appellants.  Coke,  Miller  & 
Coke,  Thomas  &  Rhea,  and  A,  N.  McKnight, 
for  appellee. 

TALBOT,  J.  This  suit  was  instituted  b;^  the 
appellee,  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  against  Hiram  F.  Lively, 
as  county  judge,  and  the  county  commissioners 
of  Dallas  county,  Tex.,  constituting  the  board 
of  equalization  of  said  county,  and  Henry 
Jones,  tax  collector  of  Dallas  county,  to  set 
aside  alleged  acts  of  said  board  of  equaliza- 
tion and  to  enjoin  the  said  tax  collector  from 
collecting  or  attempting  to  collect  a  portion  of 
the  tax  upon  the  fntan^ble  assets  of  appellee. 
The  petition  alleged,  m  substance,  that  the 
state  tax  board,  acting  under  an  act  of  the 
Thirtieth  Legislature,  being  chapter  17,  p.  469, 
of  the  General  Laws  of  the  First  Called  Ses- 
sion, fixed,  determined,  and  declared  the  value 
of  its  intangible  assets  at  the  full  and  fair 
market  value  thereof,  and  more  than  the  full 
and  fair  market  value  of  the  same,  and  so 
apportioned  to  said  county  said  assets,  and  that 
the  tax  assessor  of  said  county  has  placed,  set 
down,  and  listed  said  intangible  assets  upon 
the  tax  rolls  of  said  county  at  the  value  fixed, 
determined,  declared,  and  certified  by  the  state 
tax  board,  and  that  the  commissioners'  court 
of  said  county,  sitting  as  a  board  of  equaliza- 
tion, approved  the  roll  of  the  tax  assessor, 
which  contained  the  intangible  assets  of  ap- 
pellee as  apportioned  to  said  county  at  the  full 
and  fair  market  value  thereof,  etc. ;  that  the 
property  of  taxpayers  generally  throughout  the 
county  for  the  year  1907,  and  for  several  years 
prior  thereto,  had  been  assessed,  equalized,  and 
placed  on  the  tax  rolls  for  taxing  purposes  at 
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not  exceeding  SO  per  cent,  of  its  value;  tbat 
said  undervaluation  of  property  Kenerally  was 
by  virtue  of  a  fixed  and  established  custom, 
usage,  design,  and  intention ;  that  the  act  of 
the  board  of  equalization  in  so  equalizing,  or 
purporting  to  equalize,  the  property  to  said 
county,  and  in  approving  the  lists  of  the  tax 
assessor  containing  the  intangible  assets  at  full 
value,  was  intentional,  arbitral?,  and  fraudu- 
lent, and  plaintiff  was  bj  said  act  unjustly, 
arbitrarily,  and  illegally  discriminated  against ; 
that  the  plaintiff  tendered  to  the  defendant 
Henry  W.  Jones,  tax  collector  of  Dallas  coun- 
ty, the  sum  of  $4,382.08  in  full  of  all  state 
and  county  taxes  justly  due  by  it  in  said  county 
for  the  year  1907  on  its  tangible  property  there- 
in, which  said  sum  was  received  and  accepted 
by  the  said  tax  collector  in  satisfaction  of  said 
taxes  on  plaintiff's  tangible  property;  that 
appellee  tendered  to  the  tax  collector  of  Dallas 
county,  Tex.,  the  taxes  upon  its  intangible 
assets  for  said  county  at  oO  per  cent,  of  the 
value  of  same,  which  amount  was  accepted  by 
the  tax  collector  and  receipted  for  on  account, 
and  the  injunction  sought  was  to  restrain  the 
collection  of  the  remaining  taxes  upon  50  per 
cent,  of  the  value  of  said  intangible  assets.  The 
petition  does  not  allege  that  the  plaintiff  sought 
before  the  board  of  equalization  of  Dallas  coun- 
ty to  have  the  value  of  its  intangible  assets  re- 
duced, or  to  have  advanced  the  valuation  of  all 
otiier  property  in  the  county  to  its  true  value  in 
money ;  nor  does  said  petition  show  any  ex- 
cuse for  plaintiff's  failure  to  do  so.  The  appel- 
lants demurred  generally  and  specially  to  ap- 
pellee's i>etition,  and  the  demurrers  were  over- 
ruled. The  case  was  submitted  to  the  court 
without  a  jur^  upon  an  agreed  statement  of 
facts,  from  which  it  appears  that  property  gen- 
erally in  the  county  had  been  assessed  and 
equalized  for  taxation  at  a  general  average  of 
66%  per  cent,  of  its  value,  and  that  the  other 
material  allegations  of  plaintiff's  petition  were 
established.  The  appellee  having  tendered  in 
court  the  difference  between  the  50  per  cent, 
and  the  60%  per  cent.,  the  court  rendered  judg- 
ment for  the  appellee,  setting  aside  the  act  of 
the  board  of  equalization  of  Dallas  county  in 
equalizing  the  value  of  the  intangible  assets 
of  appellee  at  full  value,  and  restraining  the 
tax  collector  of  the  county  from  collecting  or 
attempting  to  collect  from  the  appellee  any  tax 
upon  its  intangible  assets  in  excess  of  the 
60%  per  cent,  tendered.  From  this  judgment, 
appellants  appealed. 

i'he  controlling  questions  raised  by  the  as- 
^gnments  of  error  are:  "Is  the  act  of  the 
Thirtieth  Legislature,  passed  at  its  called  ses- 
sion in  1907.  approved  May  16,  1907  (Laws 
1907,  p.  469),  and  amending  an  act  of  the 
Twenty-Ninth  Legislature,  approved  April  17, 
1905,  providing  for  the  taxing  of  the  intangi- 
ble assets  of  certain  corporations,  and  especial- 
ly sections  16  and  17  of  said  first-mentioned 
act,  repugnant  to  or  violative  of  article  8,  {  18, 
of  the  Constitution  of  Texas?"  "Does  the  act 
of  the  Legislature  in  question  violate  article 
8,  {  1,  of  the  Constitution  of  Texas,  that  taxa- 
tion shall  be  equal  and  uniform?"  "The  plain- 
tiff having  failed  to  seek  relief  from  the  board 
of  equalization,  by  asking  for  a  reduction  in 
the  valuation  of  its  intangible  assets  or  for  an 
increase  in  the  valuation  placed  on  other  prop- 
erty generally,  can  it  maintain  an  action  to 
enjoin  the  collection  of  a  portion  of  the  tax 
upon  its  intangible  assets?  Or,  in  other  words, 
did  appellee  have  a  full,  complete,  and  adequate 
remedy  at  law?"  "Was  plaintiff  entitled  to  the 
relief  sought  and  obtained  by  the  judgment  of 
the  district  court,  under  the  facts  stated,  on 
the  ground  that  its  intangible  assets  had  been 
assessed  at  their  full  and  fair  market  value  or 
real  value,  while  other  property  of  Dallas 
county  was  generally  assessed  by  the  tax  as- 
sessor of  said  county  and  approved  by  the  com- 
missioners' court  of  said  county,  sitting  as  a 
board  of  equalization,  at  less  than  Its  full  value, 
in  disobedience  to  the  statute?"     "If  the  state 


tax  board  fixed,  determined,  and  assessed  plain- 
tiff's intangible  assets  at  their  fall  ana  fair 
market  value,  or  real  value,  and  so  certified 
such  valuation  to  the  tax  assessor  of  Dallas 
county,  and  other  property  generally  in  Dallas 
county  was  intentionally  and  in  pursuance  of  a 
fixed  and  established  custom  ana  usage  valued 
and  assessed  for  taxation  by  the  local  assess- 
ing officers  of  said  county  at  less  than  its  full 
and  fair  market  value,  or  real  value,  was  ap- 
pellee entitled  to  maintain  this  suit  and  ob- 
tain the  relief  sought?"  "Under  the  facts  stat- 
ed, did  the  trial  court  err  in  rendering;  judg- 
ment in  favor  of  the  plaintiff  perpetuating  the 
injunction  in  this  case  and  granting  to  it  the 
relief  sought?"  The  foregoing  questions  were 
by  this  court  certified  to  the  Supreme  Court 
for  adjudication,  and  the  first  two  were  by  the 
Supreme  Court  answered  in  the  negative,  and 
the  others  favorable  to  appellee's  contention; 
the  court  holding  tbat,  under  the  facts  of  the 
case,  the  trial  court  did  not  err  in  rendering 
judgment  in  favor  of  plaintiff,  i>erpetuating  the 
injunction  theretofore  granted  and  awarding 
to  the  plaintiff  tbe  relief  sought  by  it.  A  foil 
statement  of  tbe  facts  upon  which  a  decision 
of  the  questions  turned  and  an  able  and  exhaust- 
ive discussion  of  them  will  be  fonnd  in  the 
opinion  of  the  Supreme  Court,  published  in  120 
S.  W.  852,  and  a  repetition  ot  the  facts  here 
and  a  further  discussion  of  tbe  said  questions 
b^  this  court  would  be  superfluous.  It  is  suffi- 
cient to  say  that  we  adopt  tbe  conclusions  of 
the  Supreme  Court,  as  shown  in  the  opinion  to 
which  we  have  referred.  This  requires  an  af- 
firmance of  the  judgment  of  the  court  below; 
and  it  is  accordingly  so  ordered.     Affirmed. 


CACHE  VALLEY  LUMBER  CO.  t.  DUR- 
HAM. (Supreme  Court  of  Arkansas.  Sept. 
14,  1908.)  Appeal  from  Circuit  Court,  Law- 
rence County ;    Joseph  W.  Phillips,  Judge. 

PER  CURIAM.  Settled,  and  cause  dismiss- 
ed. 


CASEY  et  al.  v.  WILLIS.  (Supreme  Court 
of  Arkansas.  Sept.  21,  1908.)  Appeal  from 
Poinsett  CHianceiy  Court;  Edward  D.  Robert- 
son, Chancellor. 

PER  CURIAM.  Appeal  dismissed,  for  want 
of  service. 


CHICAGO.  R.  I.  4  P.  RY.  CO.  T.  JACO  et 

al.  (Supreme  Court  of  Arkansas.  May  23, 
1908.)  Appeal  from  Circuit  Court,  Perry  Coun- 
ty;   Edward  W.  Winfield,  Judge. 

PER    CURIAM.      Settled,    and   appeal    dis- 
missed. 


CHOCTAW,  O.  &  O.  R.  CO.  ▼.  DUKB.  (Su- 
preme (jourt  of  Arkansas.  Ma^  11,  1908.)  Ap- 
peal from  Circuit  Court,  Saline  County ;  W. 
H.  Evans,  Judge. 

PER  CURIAM.  Settled,  and  cause  dismiss- 
ed by  consent. 


CINCINNATI  COOPERAGE  CO.  ▼.  Mc- 
CALL.  (Supreme  Court  of  Arkansas.  Oct.  S, 
1908.)  Appeal  from  Circuit  Court,  Searcy 
County;    Brice  B.  Hudgins,  Jadge. 

PER  CURIAM.    Affirmed  as  a  idnj  case. 


DAVIS  et  al.  ▼.  YOPP  et  al.  (Supreme 
Court  of  Aricansas.  Sept  14,  1908.)  Appeal 
from  Prairie  Chancery  Court;  John  M.  El- 
liott, Chancellor. 

PER  CURIAM.  Compromised,  and  appeal 
dismissed. 
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DODOH  ▼.  PLUNKETT  et  al.  (Supreme 
Court  o{  Arkansas.  June  29,  190S.)  Appeal 
from  Circuit  Court,  Pnlaskl  County;  Jesse  C. 
Hart,  Judge. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  9. 


FAISST  et  al.  ▼.  FOURCHB  RIVER  LUM- 
BER CO.  (Supreme  Court  of  Arkansas.  Oct. 
19,  1008.)  Appeal  from  Perry  Chancery  Court ; 
Jeremiah   G.   Wallace,  Chancellor. 

PER  CURIAM.     Affirmed  by  consent 


In  re  F.  W.  MAURICE  et  al.  (Supreme 
Court  of  Arkansas.  Oct.  26,  1908.)  Appeal 
from  Circuit  Court,  Phillips  County;  Hance 
N.    Hutton,   Judge. 

PER  CURIAM.  Compromised,  and  jndr- 
ment  for  amount  agreed  upon. 


GIDEON  T.  STATE.  (Supreme  Court  of 
Arkansas.  May  25,  1908.)  Appeal  from  Cir- 
cuit Court,  Izard  County ;    J.  W.  Meeks,  Judge. 

PER  CURIAM.  Appeal  dismissed,  on  mo- 
tion  of  the  Attorney   General. 


HUDSPETH  T.  STATE.  (Supreme  Court 
of  Arkansas.  May  25,  1908.)  Appeal  from 
Circuit  Court,  Pike  County;  James  S.  Steel, 
Judge. 

PER  CURIAM.  Appellant  pardoned,  and 
appeal  dismissed  on  his   motion. 


INTERSTATE  MEDICAL  ASS'N  OP  AR- 
KANSAS T.  ELLIOTT.  (Supreme  Court  of 
Arkansas.  May  4,  1908.)  Appeal  from  Cir- 
cuit Court,  Carroll  County;  J.  S.  Maples, 
Judge. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  mle  9. 


J.  F.  HASTT  &  SONS  r,  HOWARD  COUN- 
TY. (Supreme  Court  of  Arkansas.  Oct.  26, 
1908.)  Appeal  from  Circuit  Court,  Howard 
County;    James  S.  Steel,  Judge. 

PEIR  CURIAM.  Reversed,  on  confession  of 
error. 


OWOSSO  MFG.  CO.  ▼.  GANN.  (Supreme 
Court  of  Arkansas.  Oct.  6,  1908.)  Appeal 
from  Circuit  Court,  Saline  County;  W.  H. 
Brans,  Judge. 

PER  CURIAM.  Compromised  and  settled, 
and   cause  dismissed. 


Ex  parte  PERRINE.  (Supreme  Court  of 
Arkansas.  Oct.  12,  190a)  Appeal  from  Oir^ 
cuit  Court,  Union  County. 

PER  CURIAM.  Action  of  lower  court  deny- 
ing bail  reversed,  and  petitioner  allowed  to 
givs  bait 


REYNOLDS,  DAVIS  &  CO.  ▼.  SINGLE- 
TERRY.  (Supreme  Court  of  Arkansas.  Oct. 
5,  1908.)  Appeal  from  Circuit  Court,  Scott 
County;    Jeptha  H.  Evans,  Judge. 


PER    CURIAM, 
ance  with  rule  0. 


Affirmed,    for   noncompli- 


ST.  LOUIS,  I.  M.  &  S.  RY.  Ca  v.  LES- 
SER-GOLDMAN COTTON  CO.  (Supreme 
Court  of  Arkansas.  May  11,  1908.)  Appeal 
from  Circuit  Court,  Nevada  County;  Jacob  M. 
Carter,  Judge. 

PER  CURIAM.  Settied,  and  Judgment  by 
consent. 


ST.  LOUIS.  I.  M.  &  S.  RY.  CO.  r.  PRES- 
COTT  HARDWARE  CO.  et  al.  (Supreme 
Court  of  Arkansas.  May  11,  190S.)  Appeal 
from  Circuit  Court,  Nevada  Ounty;  Jacob  M. 
Carter,  Judge. 

PER  CURIAM.  Settled,  and  Judgment  by 
consent. 


ST.  LOUIS,  L  M.  &  S.  RY.  CO.  t.  STATE. 
(Supreme  Court  of  Arkansas.  May  25,  1008.> 
Appeal  from  Circuit  Court,  Crawford  County ; 
Jeptha  H.  Evans,  Judge. 

PER  CURIAM.  Appeal  dismissed,  on  mo- 
tion of  the  Attomev  General.  See,  also,  86  Ark. 
518,  112  S.  W.  LW. 


ST.  LOUIS,  I.  M.  &  8.  RY.  CO.  v.  WAL- 
LER et  al.  (Supreme  Court  of  Arkansas. 
May  11,  1908.)  Appeal  from  Circuit  Court, 
Nevada  County;    Jacob  M.  Carter,  Judge. 

PER  CURIAM.  Settled,  and  judgment  by 
consent.  , 

ST.  LOUIS  &  S.  F.  R.  CO.  v.  STATE.  (Su- 
preme Court  of  Arkansas.  May  25,  1908.)  Ap- 
peal from  Circuit  Court,  Sebastian  County; 
Daniel  Hon,  Judge. 

PER  CURIAM.  Appeal  dismissed,  on  mo- 
tion of  the  Attorney  General.  See,  also,  8& 
Ark.  618,  111  S.  W.  260. 


8LIGO  WAGON  WOOD  CO.  T.  JONES. 
(Supreme  Court  of  Arkansas.  Se|}t  14,  1908.) 
Appeal  from  Circuit  Court,  Washington  Coun- 
ty;   J.  W.  Meeks,  Judge. 

PER  CURIAM.  Affirmed,  under  rule  7  (120 
a.   W.  v). 


UPTON-  ▼.  STATE.  (Supreme  Court  of 
Arkansas.  May  18,  1908.)  Appeal  from  Cir- 
cuit Court,  Columbia  County ;  George  W. 
Hays,  Judge. 

PER  CURIAM.  Appellant  pardoned,  and 
appeal  dismissed  on  his  motion. 
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Pariieular  oautet  or  ground*  of  action. 

See  Bills  and  Notes,  }g  46&-521;  Conspiracy, 
i§  19,  21 ;  Death.  {{  17-101 ;  Forcible  Entry 
and  Detainer,  H  6-29 ;  Fraud,  §§  48,  58 ;  In- 
surance, II  64<M;69;  Libel  and  Slander,  §§ 
75-123;  Malicious  Prosecution,  g  71;  Money 
Received  ;  Negligence,  §{  119-136 ;  Taxation, 
if  581,  589;  Trespass;  Trover  and  Conver- 
sion, S  44;    Work  and  Labor. 

Broach  of  contract,  see  Contracts,  (  346 ;  Sales, 
Sf  369-388,  418. 

Breach  of  contract  to  reorganize  corporation, 
see  Corporations,  {  580. 

Breach  of  covenant  to  construct  railroad  sta- 
tion, see  Railroads,  {  72. 

Injuries  from  acts  oT  servant,  see  Master  and 
Servant,  H  329-330. 

Injuries  from  negligence  of  telegraph  or  tele- 
phone company,  see  Telegraphs  and  Tele- 
I)hones,  §$  66-74. 

Injuries  from  operation  of  railroad,  see  Rail- 
roads, SI  274-£^. 

Injuries  from  operation  of  street  railroad,  see 
Street  Railroads,  {{  110-118. 

Injuries  from  trespass  by  animals,  see  Animals, 
8  100. 

Injuries  to  animals  from  operation  of  railroad, 
see  Railroads,  {  446. 

Injuries  to  passenger,  see  Carriers,  §§  315-321. 

Injuries  to  persons  at  railroad  crossings,  see 
Railroads,  {§  345-350. 

Injuries  to  persons  on  or  near  railroad  tracks, 
see  Railroads,  S§  396-401. 

Injuries  to  servant,  see  Master  and  Servant,  }| 
256-296. 

Negligent  use  of  street,  see  Municipal  Corpora- 
tions, I  706. 

Price  of  goods,  see  Sales,  {§  354-364. 

Price  of  land,  see  Vendor  and  Purchaser,  IS 
308,  315. 

Recovery  of  land  sold  by  vendor,  see  Vendor 
and  Purchaser,  }§  251-296. 

Recovery  of  tax  paid,  see  Taxation,  {  534. 

Services,  see  Work  and  Labor. 

Particular   formt    of  action. 
See  Detinue :   Ejectment :   Replevin ;  Trespass, 
11  19-49 ;  Trespass  to  Try  Title ;  Trover  and 
Conversion. 

Particular  formt  of  tpecial  relief. 

See  Creditors'  Salt;  Divorce;  Injunction;  Par^ 
tition,  I  39;  Quieting  Title;  Specific  Per- 
formance. 

Abatement  of  street  obstruction,  see  Municipal 
Corporations,  {  697. 

Admeasurement  or  assignment  of  dower,  see 
Dower,  U  62-109. 

Alimony,  see  Divorce,  f  252. 

Cancellation  of  written  instmment,  see  Cancel- 
lation of  Instruments. 

Construction  of  will,  see  Wills,  g  697. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  Quieting  Title. 

Enforcement  of  vendor's  lien,  see  Vendor  and 
Purchaser,  {  280. 

Establishment  and  enforcement  of  right  of  ex- 
emption, see  Exemptions,  {§  119-149. 

E/stablishment  of  boundaries,  see  Boundaries,  f{ 
35,  37. 

Establishment  of  will,  see  Wills,  §{  300-371H- 

Foreclosure  of  mortgage,  see  Mortgages,  §g  40o- 
488. 

Removal  of  cloud  on  title,  see  Quieting  Title. 

Setting  aside  foreclosure,  see  Mortgages,  g  389. 

Setting  aside  fraudulent  conveyance,  see  Fraud- 
ulent Conveyances,  gg  295-309. 

Particular  proceedings  in  action*. 

See  Continuance ;  Costs ;  Damages  \  Dismissal 
and  Nonsuit ;  Evidence ;  Execution ;  Judg- 
ment ;  Jury ;  Limitation  of  Actions ;  Parties ; 
Pleading:  Reference;  Removal  of  Causes; 
Trial;   Venue. 

Revival,  see  Abatement  and  Revival,  g  72. 

Verdict,  see  Trial,  g§  333,  343. 


Particular  remedie*  in  or  incident  to  action*. 
See  Attachment;    Injunction;    Reoeivera;    Set- 
Off  and  Counterclaim;    Tender. 

Proceeding*  in  exercise  of  special  or  limited 

jurisdictions. 

Courts  of   limited  jurisdiction  in  general,   see 

Courts,  gg  159-183. 
Criminal  prosecutions,  see  Criminal  Law. 
Suits  in  equity,  see  Equity. 
Suits  in  justices'  courts,  see  Justices  of  the 

Peace,  {  79. 

Review  of  proceedings. 
See  Appeal  and  Error;   Certiorari;  Exceptions, 
Bill  of;    Justices  of  the  Peace,  gg  146-189; 
New  Trial. 

X.  GROUiroS  AND  CONDITIOXS  FRE- 
CEDEXT. 

g  2.  A  thing  not  susceptible  of  being  proved 
cannot  be  made  the  basis  for  a  recovery  in  an 
action  at  law. — Evans'  Adm'r  t.  Cnmberland 
Telephone  &  Telegraph  Co.  (Ky.)  959. 

g  7.  Where  complainant  was  sui  juris  and 
pleaded  the  cause  of  action,  defendant  could 
not  object  that  she  sued  because  of  the  domina- 
tion of  a  third  peraon. — Diugnid  t.  Roberts 
(Ky.)  464. 

m.  jonmsit,  spi.TmKo,  consou- 

DATION,  Aim   SEVXRAirCE. 

g  46.  Under  Rev.  St.  1899,  g  593  (Ann.  St 
1906,  p.  619),  an  action  of  ejectment  may  be 
joined  with  an  action  for  partition  where  they 
relate  to  the  same  land. — Grimes  t.  Miller  (Ma) 
21. 

g  50.  Under  Rev.  St  1899.  g  593  (Ann.  St 
1906,  p.  619),  there  must  be  interests  in  commoD 
in  the  subject-matter  of  the  litigation  before  a 
petition  can  unite  parties  as  defendants. — Mann 
v.  Doerr  (Mo.)  86. 

ACTION  ON  THE  CASL 

See  Trespass,  gg  1&-49. 

ACT  OF  GOD. 

As  cause  of  Injnriea  to  servant,  see  Master  and 
Servant,  g  07. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  in  equity,  see  CancellatioB 
of  Instruments,  gg  14,  15. 

ADJOINING  LANDOWNERS. 

See  Boundaries;    Fences. 

ADJUDICATION. 

Of  courts  in  general,  see  Courts,  gg  89-87. 
Operation  ana  effect  of  former  adjudication,  see 
Judgment,  gg  682-725. 

ADMEASUREMENT. 

Of  dower,  see  Dower,  gg  62-109. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  Execntora  and  Ad- 
ministrators. 

Of  estate  of  ward,  see  Guardian,  and  Ward,  || 
42-70. 

ADMISSIONS. 

As  evidence  in  civil  actions,  see  Evidence,  gg 

205-231. 
As  evidence  in  criminal  prosecutions,  see  Ciim- 
I  inal  Law,  g  407. 
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See  Bigamy. 


ADVANCEMENTS. 

See  Descent  and  Distribution,  {  109 ;  Wills,  K 
758-775. 

ADVANCES. 

By  landlord  to  tenant,  see  Landlord  and  Ten- 
ant, {  254. 

ADVERSE  CLAIM. 

To  real  property,  see  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 

Acquisition  of  right  by  abutting  owner  to  main- 
tain steps  on  sidewalk,  see  Municipal  Corpo- 
rations, f  667. 

I.  NATURE  AND  KEQUISITES. 

(A)  Ae«al«ltloii  of  Rlvbta  br  Preaorlptlon 
In  General. 

{  4.  Since  January,  1893,  limitation  may  run 
against  the  commonwealth,  as  expressly  pro- 
vided by  Ky.  St.  §  2523  (Russell's  St.  §  240) ; 
Gen.  St.  c.  71,  art.  3,  S  10.— Richie  v.  Owsley 
(Ky.)  1015. 

$  13.  One  who  had  never  been  in  i>ossession 
of  the  land,  nor  paid  taxes  on  it,  held  not  enti- 
tled to  maintain  trespass  to  try  title  agninst 
one  who  had  paid  taxes  for  16  years,  and  held 
it  adversely  for  5  years.— Kirby  v.  Boaa  (Tex. 
Civ.  App.)  223. 

(B)  Aetnnl  Poasesalon. 

i  14.  Claiming  title  to  a  strip  of  land,  with- 
out actual  inclosure  or  occupancy  for  15  years, 
held  not  to  give  title  by  adverse  possession. — 
Faducah  Cooperage  Co.  v.  Paducah  Veneer  & 
Lumber  Co.  (Ky.)  086. 

i  19.  Actual  possession  may  be  acquired,  ei- 
ther by  physical  inclosure  of  the  whole  bound- 
ary or  of  a  part,  under  a  claim  of  title  to  the 
-whole,  if  no  one  else  asserts  title  to  any  part 
on  which  claimant  has  so  entered. — Richie  v. 
Owsley  (Ky.)  1015. 

(O  Visible  and  Notorlona  Poaaeaalon. 

{  30.    Notoriety   must    be   added    to    adverse 

ftossession  before  it  can  rii>en  into  a  title  by 
imitation.— Johnson    &    Burr   v.    Elder   (Ark.) 
1066. 

§  30.  An  alleged  tenant's  attornment  to  plain- 
tiff held  not  of  sufficient  notoriety  to  extend 
bis  possession  of  a  part  of  the  land  to  the  en- 
tire tract  claimed  by  plaintiff  under  a  void 
tax  deed. — Johnson  &  Burr  v.  Elder  (Ark.) 
106& 

(E)    Dnratloa    and    Contlnalty    of    Poaaea- 
alon. 

f  44.  The  putting  of  stock  on  land  in  the 
summer  or  hogs  in  the  fall  and  winter  when 
there  was  mast,  was  not  such  continuous  pos- 
session as  was  required  to  acquire  title  by  ad- 
verse possession.— Ashcraft  v.  Courtney  (Ky.) 
625. 

S  44.  To  acquire  title  by  adverse  possession, 
the  possession  must  be  such  as  to  give  a  cause 
of  action  for  every  moment  of  the  fifteen  years, 
and,  if  the  possession  is  broken,  the  time  must 
be   counted  from  the  break,  and  not  from  the 


(Ky.)   1015. 

S  47.  The  possession  of  land  by  the  vendee 
is  not  the  possession  of  his  vendor  as  against 
one  who  enters  possession  after  the  sale. — Kirby 
V.  Boaz  (Tex.  Civ.  App.)  223. 

S  57.  Evidence  held  insnflScient  to  sho^  con- 
tinuity of  possession  for  the  period  of  limita- 
tions so  as  to  vest  title  in  plaintifiEs  by  adverse 
possession. — Ashcraft  v.  Courtney  (Ky.)  625. 

(F)  Boatlle  Charaoter  of  Poaaeaalon. 

S  62.  The  widow's  right  to  the  occupancy  of 
the  messuages  and  plantation  held  incidental  to 
her  occupancy  of  her  deceased  husband's  man- 
sion bouse,  and  without  the  latter  she  has  no 
right  to  the  former,  and,  having  no  quarantine, 
there  is  nothing  to  prevent  limitations  from 
running  when  sne  takes  possession. — Givens  v. 
Ott  (ifo.)  23. 

I  63.  Where  possession  of  real  estate  is  hos- 
tile to  any  claim  of  right  b^  a  former  owner,  it 
sets  the  statute  of  limitation  running,  though 
the  one  in  possession  looks  to  the  former  owner 
for  a  conveyance. — New  Domain  Oil  &  Gas  Co. 
V.  Gaffney  Oil  Co.  (Ky.)  699. 

I  63.  Where  a  grantee,  under  an  executory 
contract  for  the  sale  of  land,  looks  to  bis  gran- 
tor for  title,  he  cannot,  as  a  general  rule,  claim 
that  bis  possession  was  adverse  to  the  grantor ; 
but,  where  the  grantee  has  paid  for  the  land, 
bis  claim  is  hostile  to  any  claim  of  the  grantor. 
—New  Domain  Oil  &  Gfas  Co.  v.  Gaffney  Oil 
Co.  (Ky.)  699. 

5  65.  Occupancy  by  the  grantor  of  plain- 
tiff's alleged  tenant,  of  an  area  beyond  his 
boundary  lines  for  26  years,  held  to  constitute 
a  complete  investiture  of  title  In  such  grantor 
by  adverse  possession. — Johnson  &  Burr  v.  El- 
der (Ark.)  1066. 

i  68.  One  on  whose  possession  of  land  title 
by  adverse  possession  is  based  must  be  shown 
to  have  claimed  to  own  the  land  at  the  time. 
—Richie  v.  Owsley  (Ky.)  1015. 

i  70.  A  verbal  sale  of  land  and  adverse  pos- 
session under  it  held  to  vest  a  person  with  a 
good  possessory  title. — French  t.  Branger  (Ky.) 
437. 

i  70.  A  purchaser  under  a  parol  sale  of  land 
held  to  acquire  title  by  limitation,  though  the 
sale  is  void  under  the  statute  of  frauds. — New 
Domain  Oil  &  Gas  Co.  v.  Gaffney  Oil  Co.  (Ky.) 
699. 

i  71.  Where  defendant  took  no  title  under 
certain  deeds,  they  were  available  as  color  of 
title  only  to  the  land  or  interest  within  their 
terms. — Kimbell  v.  Powell  (Tex.  Civ.  App.)  541. 

{  71.  A  grantee  in  a  deed  held  to  have  ac- 
quired a  valid  title  to  the  entire  tract  by  ad- 
verse possession. — Merriman  v.  Blalack  (Tex. 
Civ.  App.)  552. 

{  71.  A  quitclaim  deed  is  snfflcient  color  of 
title  to  support  a  claim  under  the  5-year  stat- 
ute of  limitations. — Merriman  v.  Blalack  (Tex. 
Civ.  App.)  552. 

II.   OPERATION  AND  EFFECT. 

(A)  Extent  of  Poaaeaalon. 

S  96.  Evidence  held  to  show  that  the  adverse 
claimant  to  land  was  a  trespasser  not  claiming 
to  any  well-defined  boundary,  and  hence  not  to 
support  a  possessory  title. — Le  Moyne  v.  Round- 
tree  (Ky.)  900. 

I  96.  If  an  entrant  goes  on  a  boundary  un- 
der a  junior  patent,  entirely  or  partly  within 
a  senior  grant  or  survey,  he  will  be  deemed  in 
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actual  i>os8ession  only  of  that  actually  inclosed, 
if  the  owner  of  the  senior  grant  is  then  in  ac- 
tual possession,  or  if  he  be  not,  but  enters  be- 
fore the  junior  patentee  ripens  title  by  adverse 
possession,  the  latter  will  be  restricted  to  hi* 
actual  close. — Richie  t.  Owsley  (Ky.)  1015. 

{  98.  One  entering  under  paper  title  may 
look  to  it  as  showing  extent  of  nis  claim  and 
possession;  or,  if  he  enter  without  a  paper 
claiming  to  a  marked  boundary,  that  fact  may 
be  shown  as  indicating  the  extent  of  posses- 
sion.^Richie   v.   Owsley   (Ky.)   1015. 

S  100.  Occupation  of  a  part  of  the  land  in 
controversy  by  plaintiff's  alleged  tenant  under 
a  void  lease  held  insufficient  to  confer  title  to 
the  whole  tract  on  plaintiff  by  adverse  posses- 
sion.—Johnson   &  Burr  V.   Elder   (Ark.)   1006. 

S  100.  Where  one  enters  under  a  deed,  not 
from  the  true  owner,  and  claims  adversely,  his 
deed  is  evidence  of  the  extent  and  character  of 
the  possession,  though  not  of  title. — New  Do- 
main Oil  &  Gas  Co.  V.  Gaffney  OU  Co.  (Ky.) 
699. 

{  100.  The  intention  of  one  entering  on  land 
in  the  exercise  of  ownership  held  an  element 
in  determining  the  legal  effect  of  his  act. — New 
Domain  Oil  &  Gaa  Co.  v.  Gaffney  Oil  Co.  (Ky.) 
699. 

f  100.  A  purchaser  under  a  parol  purchase 
held  to  acquire  title  to  the  whole  tract  by  ad- 
verse possession. — New  Domain  OU  &  Gas  Co. 
V.  Gaffney  Oil  Co.  (Ky.)  699. 

§  100.  One  entering  without  a  deed  on  a 
bonndary  plainly  marked,  with  the  intention  of 
reducing  the  whole  to  his  possession,  held  to  re- 
duce the  whole  to  bis  actual  possession. — New 
Domain  Oil  &  Gas  Co.  v.  Gaffney  Oil  Cki.  (Ky.) 
699. 

I  100.  If  one  enters  under  paper  title,  it 
ma^  be  looked  to  as  showing  extent  of  bis 
claim  and  possession ;  or,  if  he  enter  without 
a  paper,  claiming  to  a  marked  boundary,  that 
fact  may  be  shown  as  indicating  the  extent  of 
possession.— Richie  v.  Owsley  (Ky.)   1015. 

f  100.  Actual  possession  may  be  acquired,  ei- 
ther by  physical  inclosure  of  the  whole  bound- 
ary or  of  a  part,  under  a  claim  of  title  to  the 
whole,  if  no  one  else  asserts  titU  to  any  part 
on  which  claimant  has  so  entered. — Richie  v. 
Owsley  (Ky.)  1015. 

§  100.  Under  the  5-year  statute  of  limita- 
tions, a  grantee  who  under  a  deed  has  color 
of  title  can  only  claim  adverse  possession  to 
the  interest  conveyed. — Merriman  v.  Blalack 
(Tex.  Civ.  App.)  552. 

g  1(X).  The  grantee  under  a  deed  to  undivid- 
ed interests  held  not  to  have  acquired  adverse 
possession  beyond  the  limits  of  the  deed  under 
the  10-year  statute  of  limitations. — Merriman 
V.  Blalack  (Tex.  Civ.  App.)  552. 

g  103.  One  entering  without  a  deed  on  a 
boundary  plainly  marked,  with  the  intention  of 
reducing  the  whole  to  his  possession,  held  to  re- 
duce the  whole  to  his  actual  possession. — New 
Domain  Oil  &  Gas  Co.  v.  Gaffney  Oil  Co.  (Ky.) 
699. 

in.  PUBAOING.  EVIDENCE,  TRIAI., 
AND  REVIEW. 

i  114.  Evidence  held  insufficient  to  show 
adverse  possession  a^inst  the  commonwealth 
for  the  statutory  period  prior  to  the  date  of 
patent  for  land  in  controversy. — Richie  v.  Ow- 
sley (Ky.)  1015. 

g  116.  In  trespass  to  try  title,  when  defend- 
ant claimed  the  whole  tract  by  ten-year  limita- 
tions, an  instruction  barring  recovery  thereun- 
der, unless  defendant's  fencing  and  possession 
of  a  smaller  tract  in  connection  with  his  con- 
duct would  put  a  reasonably  prudent  person 
on  notice  that  he  claimed  the  wnole  tract,  held 


proper,  and  not  beyond  th«  terms  of  Sayles' 
Ann.  Civ.  St.  1897,  arts.  3343,  8344.— Hedtick 
T.  Kilgore  (Tex.  Civ.  App.)  892. 

AFFIDAVITS. 

Particular  proceedingt   or  purpotea. 

See  New  Trial,  g  150. 

Proceedings  on  appeal  in  forma  pauperis,  set 
Appeal  and  Error,  g  389. 

Showing  qnalifications  of  next  friend  in  actioc 
by  or  against  insane  person,  see  Insane  Per- 
sons, g  94. 

To  establish  labor  lien,  see  Master  and  Servant, 
g  82. 

To  impeach  appeal  record,  see  Appeal  and  Er- 
ror, g  670. 

Verification  of  account  of  witness  for  fees  and 
mileage,  see  Witnesses,  g  32. 

Verification  of  petition  to  election  contest,  see 
Elections,  g  ^. 

AGENCY. 

See  Principal  and  Agent. 

AGGRAVATED  ASSAULT. 

See  Assault  and  Battery,  g  54. 

AGGRAVATION. 

Of  damages,  see  Damages,  g  62, 

AGREEMENT. 

See  Contracts. 

AIDER  BY  VERDICT. 

In  civil  actions,  see  Pleading,  gg  409-433. 

ALIENATION. 

Right  to  alienate  donation  lands,  see  Public 
Lands,  g  143. 

ALIENS. 

Escheat,  see  Escheat. 

ALIMONY. 

See  Divorce,  g  252. 

ALTERATION  OF  INSTRUMENTS. 

g  27.  In  an  action  for  balance  due  on  an  ac- 
count, burden  of  proving  a  final  settlement  as 
shown  by  a  check  held  to  be  on  defendant. — C. 
H.  Smith  Tie  &  Timber  Co,  v.  Weatherford 
(Ark.)  943. 

AMENDMENT. 

Harmless  error  in  rulings  as  to  amendment  of 
pleadings,  see  Appeal  and  Error,  g  1041. 

In  particular  remedici  or  tpecial  juriadictiont. 

See  Parties,  gg  80,  02;  Trial,  gg  412.  424. 

On  appeal  or  writ  of  errror,  see  Appeal  and  Er- 
ror, g  883. 

Of  particular  acts,  instrumentt,  or  proeeeiingi. 

See  Execution,  gg  97,  436 ;   Judgment,  g  299. 

Application  to  purchase  school  lands,  see  Pub- 
Tic  Lands,  g  173. 

Pleading,  see  Pleading,  gg  236-257. 

Pleading,  affecting  limitations,  see  Limitatioa 
of  Actions,  g  127. 

Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  gg  638-653. 

Report  of  road  commissioners,  see  Highways, 
§41. 
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AMOUNT  IN  CONTROVERSY. 

Jarisdictional  amoont,  we  Courts,  {  231. 

ANIMALS. 

Carriage  of  live  stock,  see  Carriers,  ft  210-230. 
Fence  laws,  see  Fences, 

Injuries  from  operation  of  railroads,  see  Rail- 
roads, §S  413,  446. 

i  98.  In  an  action  for  damages  through  tres- 
passing stock  getting  over  a  fence  at  a  certain 
point,  that  the  fence  at  another  point  was  not 
of  lawful  height  held  immaterial.— Montgomery 
T.  Glasscock  (Ky.)  66a 

S  100.  In  an  action  for  damages  through 
trespassing  horses,  evidence  that  the  horses  had 
a  reputation  for  roguishness  held  inadmissible. 
— Montgomery  v.  Glasscock  (Ky.)  668. 

ANSWER. 

In  pleading,  see  Pleading,  iS  93-129. 

APPEAL  AND  ERROR. 

See  Certiorari ;  Exceptions,  Bill  of ;  New  Trial. 

Appeal  as  constituting  direct  or  collateral  at- 
tack on  j'udgment,  see  Judgment,  §  518. 

Appellate  jurisdiction  of  particular  courts,  see 
Courts,  f§  207-231. 

CosU,  see  Costs,  {§  238,  256. 

Review  in  particular  civil  actiona. 
See  Replevin,  |  116. 

Review  in  ipecial  proceeding!. 
For    prohibition   orders,   see   Intoxicating  Lia- 

uors,  S  130. 
Probate  proceedings,  see  Wills.  §§  359-371%. 
To  establish  highway,  see  Highways,  §  58. 

Review  of  criminal  prosecutiont. 
See  Criminal  Law,  {$  1020-1186;  Homicide,  H 
338-340. 

Review  of  proceedingt  of  jutticei  of  the  peace. 
See  Jiistices  of  the  Peace,  ii  146-189. 

XL  HATURE  AMB  OROUKDS   OF  AP. 
PEIXATE  JURISDICTION. 

}  19.  Where,  in  a  suit  involving  the  right 
of  the  grantee  of  standing  timlier  to  remove 
logs  cut,  the  grantee  before  final  decree  removed 
the  logs,  an  appeal  from  the  decree,  so  far  as 
it  relates  to  such  loes,  will  not  be  considered. — 
Griffin  V.  Anderson  Tully  Co.  (Ark.)  297. 

f  20.  Though  the  circuit  court  has,  under 
Ky.  St  1909  §  966  (Russell's  St.  |  2813),  ex- 
ciasive  original  jurisdiction  of  an  action  for  in- 
jnnction,  held,  it  cannot  entertain  such  a  case 
on  appeal  from  a  court  having  no  jurisdiction. 
—Brady  v.  Brannon  (Ky.)  679. 

{  20.  Where  the  county  court  was  without 
jurisdiction  of  a  cross  action,  the  Court  of 
Civil  Appeals  had  no  jurisdiction  to  revise  the 
trial  court's  action  with  reference  thereto. — 
Johnson  v.  W.  H.  GooUby  Lumber  Co.  (Tex. 
Civ.  App.)  883. 

III.  DECISIONS   REVIE'WABI.E. 

(D)   Finality   of  Determination. 

{  71.  The  statute  gives  no  appeal  from  an 
order  refusing  to  dissolve  an  injunction  once 
granted.— Jeflf  Chaison  Town-Site  Co.  ▼.  Mc- 
Faddin,  Wiess  &  Kyle  Land  Co.  (Tex.  Civ. 
App.)  716. 

{  73.  Under  Rev.  St.  1899,  8  806  (Ann.  St. 
1906,  p.  769),  an  appeal  does  not  lie  from  an 
interlocutorv  judgment  for  dower. — Reineman 
V.  Larkin  (.VIo.)  307. 


S  79.  A  judgment  is  final  although  some  of 
the  parties  sued  were  not  served  and  did  not 
answer  and  therefore  the  judgment  in  the  case 
makes  no  mention  of  them.— Porter  v.  Pecos  & 
N.  T.  Ry.  Co.  (Tex.  Civ.  App.)  897. 

IV.  RIGHT  OF  REVIEW. 

(A)  Peraoms  Entitled. 

In  proceedings  to  obtain  prohibition  orders,  see 
Intoxicating  Liquors,  {  130. 

(B)  Bstoppel,  'Waiver,  or  AKreemeata  Af- 
fecting RlKht. 

(  165.  Parties  against  whom  an  injunction 
has  been  granted  by  filing  a  motion  to  dissolve, 
which  was  overruled,  did  not  lose  their  right  to 
appeal  from  the  order  granting  the  injunction. 
—Jeff  Chaison  Town-Site  Co.  v.  McFaddin, 
Wiess  &  Kyle  Land  Co.   (Tex.  Civ.  App.)  716. 

V.   PRESENTATION    AND    RESERVA- 
TION IN  LOWER  COTTRT   OF 
GR01TNDS    OF   REVIEW. 

(B)  Objeetiona   and  Motiona,  and  Rnllnva 

Thereon. 

S  193.  An  objection  that  the  complaint  did 
not  state  facts  entitling  plaintiff  to  relief  can- 
not he  made  for  the  first  time  on  appeal. — Sidle 
v.  Michark  Mfg.  Co.  (Ark.)  340. 

I  197.  Evidence  to  establish  an  equitable  es- 
toppel or  an  estoppel  in  pais  having  been  admit- 
ted without  objection,  plaintiff  could  not  object 
on  appeal  that  such  defenses  were  not  pleaded. 
—Cape  Girardeau  &  T.  B.  T.  R.  Co.  v.  St.  Lou- 
is &  G.  Ry.  Co.  (Mo.)  300. 

S  207.  In  an  action  for  an  employe's  death 
while  engaged  in  putting  fuel  oil  into  an  engine 
tender,  remarks  made  in  argument  by  plain- 
tiCTs  counsel  that  plaintiff  had  labored  under 
great  difficulties  at  trial,  was  compelled  to  pull 
the  testimony  from  unwilling  witnesses,  etc., 
held  not  reversible. — Houston  &  Tex.  G.  R.  Co. 
V.  Alexander  (Tex.  CMv.  App.)  602. 

%  231.  An  objection  to  an  instruction  held 
too  general  to  merit  consideration.— Stone  v. 
Stitt  (Tex.  Civ.  App.)  187. 

(D)  Motiona  for  New  Trial. 

f  292.  Errors  in  instructions  not  made  a 
ground  for  a  new  trial  do  not  constitute  a 
ground  for  reversal.— Chesapeake  &  O.  Ry.  Co. 
V.  Wendt  (Ky.)  061. 

S  305.  No  exception  having  been  taken  to  the 
action  of  the  trial  court  in  overruling  a  motion 
for  a  new  trial,  the  appellate  court  cannot 
review  the  merits. — Wohradsky  v.  Wohradsky 
(Mo.  App.)  159. 

VI.  PARTIES. 

g  334.  On  the  death  of  one  of  a  number  of 
appellants,  a  cause  may  proceed  on  appeal  with- 
out a  revival.— Reineman  v.  Larkin  (Mo.)  307. 

VH.   REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF   CAUSE. 

(C)  Payment  of  Feea  or  Coata,  and  Honda 

or  Other   Seomrttiea. 

S  380.  The  paui>er  afBdavit  on  appeal,  under 
Rev.  St.  1895,  art.  1401,  held  insufficient  when 
subscribed  and  sworn  to  before  a  notary  pub- 
lic—Spell V.  Wm.  Cameron  &  Co.  (Tex.  Civ. 
App.)  515. 

Vm.  EFFECT  OF   TRANSFER  OF 

CAUSE  OR  PROCEEDINGS 

THEREFOR. 

(A)  Povrera    and    Proeeedlnsa    of    Iiovrer 
Court. 

i  437.  A  judgment  adjudging  title  in  plaintiff 
under  the  first  count  of  the  petition,  stating  a 
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cause  of  action  to  quiet  title  under  Rev.  St 
1899,  I  650  (Ann.  St.  1906,  p.  667),  held  admis- 
sible in  evidence  on  the  trial  of  tlie  cause  of  ac- 
tion on  the  second  count  setting  up  a  cause  of 
action  in  ejectment,  though  appealed  from  with 
supersedeas. — Mann  v.  Doerr  (Mo.)  86. 

i  447.  A  temporary  injunction  restraining 
defendant  from  doing  a  particular  act  held  not 
suspended  by  an  appeal  under  Gen.  Laws  1907, 
p.  200,  c.  107,  with  the  supersedeas  bond  re- 
quired by  Rev.  SL  1895,  arts.  1404,  1406.— 
Ft.  Worth  Driving  Club  v.  Ft  Worth  Fair 
Aas'n  (Tex.  Civ.  App.)  213. 

X.  KECOBD  Ain>  PROOEEDINGS  HOT 
IN  RECOBO. 

(A)  Matters  to  be  SliOfrm  by  Record. 

i  494.  Where  the  record  does  not  show  any 
order  made  upon  an  application  for  a  continu- 
ance, alleged  error  in  overruling  the  application 
will  not  be  considered. — Hedrick  v.  Kilgore  (Tex. 
Civ.  App.)  892. 

{  511.  Recitals  in  the  bill  of  exceptions  that 
it  was  signed  and  filed  and  made  of  record  are 
insufficient  to  permit  the  bill  to  be  considered 
on  appeal,  as  those  facts  must  appear  by  the 
abstract. — Regent  Laundry  Co.  v.  Goodman 
(Mo.  App.)  1082. 

(B)  Seope  «nd  Contents  of  Record. 

I  616.  The  record  in  a  case  at  law  consists 
of  the  record  proper  and  the  bill  of  exceptions. 
—Hanson  v.  Anderson  (Ark.)  736. 

g  524.  When  a  map  or  diagram  is  used,  it 
should  be  incorporated  in  the  record  on  appeal. 
— Phenix  Jellico  Coal  Co.  v.  Lemp  (Ky.)  41& 

g  525.  Instructions  cannot  be  considered  by 
the  appellate  court  where  they  are  not  made 
a  part  of  the  record  by  bill  of  exceptions  or  by 
order  of  court.— Runyons  v.  Burchett  (Ky.)  975. 

(O)  Neoesaltr  of  Bill  of  Exception*,  Caae, 
or  Stntement  of  Fnota. 

$  544.  In  an  appeal  from  a  judgment  against 
an  infant,  the  failure  to  secure  the  written  ac- 
ceptance of  the  person  appointed  as  guardian  ad 
litem  is  an  error  manifest  on  the  face  of  the 
record  and  does  not  depend  on  the  bill  of  excep- 
tions.—Reineman  V.  lArkin  (Mo.)  307. 

(ES)  Abatrnota  of  Record. 

{  582.  The  abstract  may  set  out  the  evidence 
in  a  narrative  form,  except  where  the  questions 
and  answers  are  necessary  to  convey  the  mean- 
ing of  the  witness.— Doddridge  v.  Patterson 
(Mo.)  72. 

g  686.  An  abstract  of  record  held  fatally  de- 
fective, where  it  nowhere  appears  at  what  term 
of  court,  if  any,  the  motion  for  a  new  trial 
was  filed  or  overruled,  etc. — Flanagan  Milling 
Co.  V.  City  of  St  Louis  (Mo.)  112. 

g  686.  In  condensed  form,  an  abstract  should 
still  preserve  and  evidence  essential  facts. — 
Flanagan  Milling  C!o.  t.  City  of  St.  Louis  (Mo.) 
112. 

(F)  Maldns,     Form,     and     B««iilaltea     ot 
Traaacrlpt  or  Return. 

g  601.  The  original  statement  of  facts  must 
l>e  sent  up  on  appeal  to  the  Court  of  Civil  Ap- 
peals, and  the  incorporation  in  the  transcript  of 
a  copy  thereof  is  not  sufficient — Vickrey  v. 
Burks  (Tex.  Civ.  Appi)  177. 

(H)  Transmiaaion,    Filing,    Printing,    and 
Service   of  Copies. 

g  627.  A  meritorious  appeal  held  not  to  be 
dismissed  upon  motion  for  failure  to  file  the 
abstract  at  least  30  days  before  the  cause  was 
set  for  argument,  as  required  by  rule  15  (112 
S.  W.  vi):  the  penalty  being  discretionary  un- 
der rule  23.— Reynolds  v.  United  Rys.  Co.  (Mo. 
App.)  1093. 


g  631.  The  Supreme  Court  will  not  go  to  a 
manuscript  full  transcript  for  certain  matters, 
but  they  must  be  abstracted  in  "print"— Flana- 
gan Milling  Co.  v.  City  of  St  LouU  (Mo.)  112. 

(I)  Defects,    Objections,    Amendment,    and 
Correction. 

g  638.  An  appeal  held  to  be  disposed  of  as  if 
no  statement  of  facts  was  in  the  transcript, 
where  a  copy  and  not  the  original  was  incor- 
porated therein. — Vickrey  v.  Burks  (Tex.  Civ. 
App.)  177. 

g  644.  Where  a  motion  to  strike  out  a  part 
of  the  record  is  sustained,  the  part  complained 
of  is  not  physically  cast  out  of  court,  but  is 
merel;^  ignored,  and  the  same  result  can  be  ac- 
complished by  timely  objection  to  anything  in- 
corporated in  a  transcript  which  has  no  place 
there.— Vickrey  v.  Burks  (Tex.  Civ.  App.)  177. 

g  649.  Plaintiffs  remedy  to  correct  the  rec- 
ord as  to  the  date  of  the  filing  of  the  court's 
conclusions  of  law  and  fact  is  oy  a  proceeding 
in  the  trial  court- Kimbell  v.  Powell  (Tex. 
Civ.  App.)  641. 

g  649.  Where  appellee  claimed  that  conclu- 
sions of  law  and  fact  had  not  been  filed  in  the 
time  stated  by  the  record,  the  appellate  coorf 
could  delay  a  case  until  the  record  had  been 
corrected  in  the  trial  court— Kimbell  t.  Powell 
(Tex.  Civ.  App.)  641. 

g  649.  Appellee  held  barred  by  laches  from 
obtaining  a  stay  of  decision  on  appeal,  pending 
proceedings  in  the  trial  court  to  correct  the 
record,  so  as  to  show  that  conclusions  of  law 
and  fact  were  filed  too  late.— Kimbell  t.  Pow- 
ell (Tex.  Civ.  App.)  641. 

g  653.  The  Supreme  Court  held  to  have  no 
power  to  amend  a  bill  of  exceptions  to  bring 
into  it  the  evidence  and  instructions,  which 
were  not  furnished  the  clerk.— Hanson  t.  An- 
derson (Ark.)  736. 

(J)   Conclnalveneaa    and    BSect,    Imp«aeli- 
ins  and  Contradictlns. 

g  662.  The  transcript  on  appeal  cannot  be 
contradicted  or  augmented  by  the  agreement  of 
the  parties.— Rogers  v.  McMillion  (Tex.  Civ. 
App.)  176. 

g  669.  The  record  showing  the  date  of  filing 
the  trial  court's  conclusions  of  law  and  (act 
cannot  be  impeached  on  appeal  by  statement  ot 
the  judge.— Kimbell  v.  PoweU  (Tex.  Civ.  App.) 
641. 

g  670.  The  record  showing  the  date  of  filing 
the  trial  court's  conclusions  of  lav  and  fact 
cannot  be  impeached  on  appeal  by  affidavit — 
KimbeU  v.  PoweU  (Tex.  Civ.  App.)  541. 

(K)  Questions  Presented  for  Revle-vr. 

g  671.  Where  the  facts  relied  on  by  appel- 
lant are  not  set  out  in  his  abstract  the  court 
will  not  explore  the  transcript  to  ascertain 
them. — Eagle  v.  Board  of  Com'ra  of  Fencing 
Dist  No.  2,  Lonoke  County  (Ark.)  340. 

g  671.  Only  such  assignments  of  error  as 
appear  on  the  record  can  be  considered  on  ap- 
peal.—Hanson  V.  Anderson  (ArkO  736. 

XT  ABSIGNMEHT  OF  EHBOR8. 

g  719.  Under  Sayles'  Ann.  Civ.  St  1887,  art 
1018,  and  Supreme  Court  Rule  29  (67  S.  W. 

XV,)  held  that  where  the  record  fails  to  show  any 
assignment  of  error  filed,  and  no  error  is  appar- 
ent of  record,  the  judgment  will  be  affirmed. — 
Durham  v.  Garrett  (Tex.  Civ.  App.)  1141. 

g  724.  Assignments  of  error  which  fail  to 
point  out  wherein  the  error  lies  will  be  disre- 
garded as  contrary  to  rules  24-26  (67  S.  W. 
XV).— Bynum  v.  Hobbs  (Tex.  Civ.  App.)  90(X 

g  728.  Assignments  complaining  of  niling;s  on 
evidence,  failing  to  set  out  the  objections  and 
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faiUng  to  contain  any  itatement  thereondM, 
were  insufficient.— Stone  v.  Stitt  (Tex.  Civ. 
App.)  187. 

S  728.  An  assignment  of  error  will  not  be 
considered  by  tlie  appellate  court  where  the 
evidence  relating  to  the  assignment  is  not  point- 
ed out. — Maricle  v.  McAlister  Fuel  Co.  (Tex. 
Ot.  App.)  221. 

i  730.  An  assl^ment  of  error  to  the  giving 
of  a  particular  mstniction  held  insufficient — 
Stone  V.  Stitt  (Tex.  Civ.  App.)  187. 

S  730.  An  assignment  of  error  keU  too  gen- 
eral.—Knowles  y.  Northern  Texas  Traction  Co. 
(Tex.  Civ.  App.)  232. 

S  742.  Assignments  complaining  of  rulings 
on  evidence,  falling  to  set  out  the  objections  and 
failing  to  contain  any  statement  thereunder, 
were  insuffiicent.— Stone  v.  Stitt  (Tex.  Civ. 
App.)  187. 

{  742.  A  statement  following  an  assignment 
of  error  to  the  admission  of  evidence  which  was 
merely  a  conclusion  as  to  the  effect  of  tlie  tes- 
timony is  sufficient.— Stone  v.  Stitt  (Tex.  Civ. 
App.)  187. 

I  742.  An  assignment  of  error  to  the  giving 
of  a  special  charge  held  insufficient. — Stone  t. 
Stitt  (Tex.  Civ.  App.)  187. 

{  742.  Where  the  admission  of  bills  of  lad- 
ing in  evidence  is  objected  to,  but  the  record 
contains  only  the  substance  of  the  bills  of  lad- 
ing, and  no  statement  in  verification  of  the  ob- 
jection, the  objection  is  insufficient. — Maricle  v. 
McAlister  Fuel  Co.  (Tex.  Civ.  App.)  221. 

§  742.  Where  an  assignment  of  error  is  not 
followed  by  a  statement  sufficient  to  explain  it, 
as  expressly  required  by  Court  of  Civil  Ap- 
peals Rule  31  (31  S.  W.  vii),  it  will  not  be 
considered.— Gilmer  v.  Veatch  (Tex.  (3iv.  App.) 
545. 

I  742.  Certain  assignments  of  error  to  the 
exclusion  of  evidence  held  insufficient  under 
Court  of  Appeals  Rules  25  and  30  (07  S.  W. 
XV,  xvi).— Johnson  v.  W.  H.  Goolsby  Lumber 
Co.  (Tex.  Civ.  App.)  883. 

S  742.  A  statement  under  a  proposition, 
which  statement  did  not  refer  to  any  particular 
portion  of  the  statement  of  facts  in  its  support, 
held  insufficient.— Bynnm  t.  Hobbs  rCex.  (jiv. 
App.)  900. 

I  743.  Assignments  complaining  of  rulings  on 
evidence,  failing  to  set  out  the  objections  and 
failing  to  contain  any  statement  thereunder, 
were  insufficient. — Stone  t.  Stitt  (Tex.  Civ. 
App.)  187. 

i  747.  If  an  appellee  is  denied  an  instructed 
verdict  to  which  he  is  entitled,  he  may  have 
the  ruling  reviewed  without  a  cross-assignment 
of  error.— Glllean  v.  Witherspoon  (Tex.  Civ. 
App.)  909. 

XII.  BBIEFS. 

I  758.  An  assignment  in  the  brief  complaining 
of  the  introduction  of  a  land  office  copy  of  the 
classification  and  appraisement  of  lands  in  con- 
troversy, because  of  a  specific  indorsement,  can- 
not be  considered  where  the  bill  of  exceptions 
extends  as  well  to  the  classification  and  ap- 
praisement, which  were  admissible  in  evidence. 
—Bynnm  v.  Hobbs  (Tex.  Civ.  App.)  900. 

{  760.  Appellant's  brief  should  refer  to  the 
page  of  the  transcript  containing  the  matter 
supporting  the  assignments  of  error.— Johnson 
V.  W.  H.  (Jooisby  Lumber  Co.  (Tex.  Civ.  App.) 


XHX.  DISMISSAL.  WITHDRAWAIs  OB 
ABANDOmCEKT. 

In  replevin  suit,  see  Replevin,  $  116. 

i  776.    Where  appellee  had  not  appeared  be- 
fore the  appeal  was  dismissed  upon  appellant's 


motion,  no  rights  of  appellee  were  prejudiced 
by  the  dismissal.— Ft.  Worth  &  B.  G.  Ky.  C^. 
V.  Kinder  (Tex.  Civ.  App.)  569. 

}  801.  A  motion  to  dismiss  an  appeal  on  the 
ground  that  notice  was  not  given  will  be  de- 
nied, where  the  evidence  as  to  the  notice  was 
conflicting.— Kimbell  v.  Powell  (Tex.  Civ.  App.) 
641. 

(  807.  Where  appellee  had  not  appeared 
when  appellant  had  the  appeal  dismissed,  that 
appellee  intended  at  some  time  to  ask  the  stat- 
utory damages  for  delay  was  not  cronnd  for  re- 
instatement of  the  case.— Ft  Worth  &  B.  O. 
By.  Co.  V.  Kinder  (Tex.  Qy.  App.)  569. 

XVI.  BznriEW. 

(A)  Seope  and  Bxtent  Im  General. 

8  8a6i.  The  lower  court  will  not  be  reversed 
in  refusing  a  new  trial  l>ecause  of  insufficiency 
of  the  evidence  to  sustain  the  verdict  where 
such  ground  is  not  incorporated  in  the  motion 
for  a  new  trial,  although  Kirby's  Dig.  §  621^ 
8ul>d,  6,  allows  a  new  trial  for  insufficiency  of 
evidence  to  sustain  the  verdict — Western  Union 
Telegraph  Co.  ▼.  Sockwell  (Ark.)  1046. 

(C)  Parties  Entitled  to  Allege  Brror. 

S  878.  Instructions  unfavorable  to  plaintiffs 
cannot  be  reviewed  on  appeal  by  defendant. — 
Baker  v.  Modem  Woodmen  of  America  (Mo. 
App.)  794. 

i  880.  A  point  made  In  the  appellate  court, 
by  a  party  other  than  the  sole  party  affected, 
will  be  overruled  without  deciding  whether  it 
would  be  good  if  raised  by  the  right  party. — 
Ball  V.  Peper  Cotton  Press  Co.  (Mo.  App.)  798. 

$  881.  In  an  action  against  a  bank  and  a 
vendor  to  recover  money  deposited  by  a  purchas- 
er, held,  that  the  vendor  could  not  complain  of 
the  admission  of  evidence  that  he  promised  to 
furaish  an  abstract  showing  title,  as  varying  the 
contract  by  parol,  where  he  furnished  a  defective 
abstract,  which  he  promised  to,  but  never  did, 
cure  till  after  the  date  for  paying  the  first  in- 
stallment if  at  all.— Hunter  v.  Wallace  (Tex. 
Civ.  App.)  180. 

f  882.  In  an  action  to  recover  land,  defend- 
ants held  not  entitled  to  complain  that  the  court 
decided  the  issues  presented  in  certain  unneces- 
sary pleadings.— Buchanan  v.  Boyd's  Elx'r  (Ky.) 
981. 

8  882.  A  plaintiff  procuring  a  jnd^ent  as 
prayed  for  in  the  first  count  of  the  i>etition,  stat- 
ing a  cause  of  action  under  Rev.  St  1899,  {  650 
(Ann.  St.  1906,  p.  667),  held  not  entitled  on  ap- 
peal to  urge  that  the  judgment  was  premature. — 
Mann  v.  Doerr  (Mo.)  86. 

§  882.  A  reference  in  an  instruction  to  ir- 
relevant matter  brought  into  the  case  by  defend- 
ant, held  not  reversible  error  as  to  him. — Jen- 
kins V.  Clopton  (Mo.  App.)  759. 

i  882.  Defendant  cannot  complain  that  an 
issue  tendered  by  him  was  submitted  to  the 
jury,  even  if  it  was  not  within  the  allegations 
of  the  petition. — Jenkins  t.  Clopton  (Mo.  App.) 
759. 

(D)  Amendments,    Additional   Proofs,   and 
Trial  of  Canse  Anew. 

{  889.  Where  evidence  on  an  issue  was  re- 
ceived without  objection,  the  court  on  appeal 
will  consider  the  pleadings  as  amended  to  con- 
form to  the  proof. — Griffin  v.  Anderson  Tnlly 
Co.  (Ark.)  291 

(K)   Presnmptlons. 

$  907.  The  appellate  court  will  presume  that 
an  action  was  dismissed  as  to  parties  whom  the 
record  does  not  show  were  served,  or  answered, 
although  there  is  no  judgment  entry  of  the  dis- 
missal.—Porter  v.  Pecos  &  N.  T.  By.  Co.  (Tex. 
Civ.  App.)  897. 
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§  911.  In  view  of  the  act  of  1889  (Acts  1889. 
iL  152,  c.  128),  creating  th«  Fourteenth  and 
Forty-Fourth  district  courts  of  Dallas  county, 
if  necessary  to  sustain  the  validity  of  a  judg- 
ment of  the  Forty-Fourth  district  court  restrain- 
ing issuance  of  execution  on  a  judgment  ren- 
dered in  the  other  court,  it  could  be  presumed 
on  writ  of  error  that  the  injunction  was  issued 
in  the  Fourteenth  district  court  and  transferred 
to  the  Forty-Fourth  district  for  trial.— Kruegel 
V.  Rawlins  (Tei.  Civ.  App.)  21C. 

i  927.  In  determining  the  correctness  of  the 
direction  of  a  verdict  for  defendant,  the  testi- 
money  must  be  considered  in  the  light  most  fa- 
vorable to  plaintiff.— Crawford  v.  Sawyer  & 
Austin  Lumber  Co.  (Arte.)  286. 

S  927.  Where  there  was  a  peremptory  In- 
struction for  defendant,  plaintiff,  for  the  pur^ 
I>08e  of  testing  the  correctness  of  the  instruc- 
tion, is  entitled  to  have  the  testimony  for  him 
taken  as  true,  including  such  reasonable  in- 
ferences as  it  warranted.— Gatx  v.  Harris  (Ky.) 
402. 

I  927.  The  court,  in  determining  whether  the 
motion  for  peremptory  instructions  should  have 
been  granted,  must  take  as  true  the  strongest 
legitimate  view  of  the  evidence  in  fiivor  of  the 
verdict,  and  disregard  countervailing  evidence. 
—Walton  &  Co.  v.  Burchel  (Tenn.)  391. 

I  930.  It  should  be  assumed  on  appeal  that 
the  jury  considered  the  charge  as  a  whole. — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Holt 
(Tex.  Civ,  App.)  581. 

f  982.  Rulings  on  the  petition  as  to  the  al- 
legations demanding  exemplary  damages  held 
harmless,  where  the  verdict  includes  actual  dam- 
ages only.— Temple  v.  Duran  (Tex.  Civ.  App.) 
253. 

i  933.  An  extension  of  time  for  filing  motion 
for  new  trial  will,  in  the  absence  of  anything  in 
the  record  to  the  contrary,  be  presumed  to  have 
been  for  the  reason  authorizing  it  under  Civ. 
Code  Prac.  §  342.— Dickerson  v.  Eastern  Ken- 
tucky Lumber  Co.  (Ky.)  ft62. 

(  933.  An  order  for  new  trial  on  the  ground 
of  the  verdict  bein^  against  the  weight  of  evi- 
dence is  to  be  sustained,  where  there  is  substan- 
tial evidence  to  support  a  theory  of  the  case 
contrary  to  the  evidence. — Dickmann  v.  Hesi>08 
(Mo.  App.)  325. 

S  933.  Every  presumption  is  to  be  Indulged 
in  favor  of  an  order  for  new  trial,  without  the 
ground  therefor  being  assigned  as  directed  by 
Rev.  St.  1899,  §  801  (Ann.  St.  1906,  p,  764).— 
Dickmann  v.  Hespos  (Mo.  App.)  325. 

i  937.  Where  the  record  shows  a  superse- 
deas bond,  it  will  be  presumed  that  a  superse- 
deas issued.— Stewart  t.  Blue  Gross  Canning 
Co.  (Ky.)  609. 

{  938.  Testimony  of  witnesses,  stricken  out 
from  the  statement  of  facts  by  having  pencil 
marks  drawn  across  it,  held  to  be  treated  on 
appeal  as  though  the  witnesses  had  never  testi- 
fied.—St.  Louis,  S.  F.  &  T.  Ry.  Co.  v.  Wall 
(Tex.  Civ.  App.)  207. 

§  939.    Where  the  record  apparently  contains 

a  full  abstract  of  the  evidence,  the  court  must 
presume  that  counsel  for  appellants  obeyed  the 
statutes,  in  the  absence  of  a  showing  to  the  con- 
trary.—Doddridge  V.  Patterson  (Mo.)  72. 

(F)  DIaeretlon  of  Iiovrer  Court. 

$  959.  The  setting  aside  of  the  submission 
and  the  allowing,  before  the  taking  of  any 
proof,  of  an  amended  answer,  which  only  states 
In  a  new  form  what  has  been  stated  in  the 
original  answer,  held  within  the  court's  discre- 
tion, and  not  reviewable  on  appeal.— Lurker  v. 
Ross  (Ky.)  647. 

{  969.  The  ordering  of  a  personal  examina- 
tion of  plaintiff  in  a  personal  injury  action  is 


within  the  discretion  of  the  trial  court,  and  it* 
exercise  thereof  will  not  be  interfered  with  on 
appeal,  unless  manifestly  abused. — Shiuiip  v. 
Lambert  (Mo.  App.)  770. 

I  971.  Under  the  evidence  as  to  the  quali- 
fication of  witness,  the  admission  of  his  esti- 
mate of  the  speed  of  the  car  in  qaestion  held 
not  such  an  abuse  to  the  court's  discretion  as 
warranted  interference  by  the  Court  of  Ap- 
peals.—Slezak  V.  St  Louis  Transit  Co.  (Ma 
App.)  1005. 

(G)  Oveatlona  of  Fact,  Verdlota,  and  S^m4' 

§  999.  Questions  of  fact  are  peculiarly  with- 
in the  province  of  the  jury  and  the  appellate 
court  cannot  interfere.— Jenkins  v.  Clopton  (Ma 
App.)  759. 

I  1001.  A  verdict  is  conclusive  npon  the  Su- 
preme Court  where  there  is  any  evidence  to  sup- 
port it.— Hurley  &  Ross  v,  Oliver  (Ark.)  92a 

§  1001.  The  verdict  and  the  judgment  are 
conclusive  unless  flagrantly  against  the  weight 
of  the  evidence. — Chesapeake  A  O.  Ry.  Co.  v. 
Wendt  (Ky.)  661. 

S  1002.  A  verdict  on  conflicting  evidence 
will  not  be  disturbed  unless  flagrantly  against 
the  evidence.— Cincinnati  Abattoir  Co.  v.  Stol- 
ler  (Ky.)  642. 

I  1003.  A  finding  not  flagrantly  against  the 
evidence  cannot  be  disturbed  on  appeal. — North 
British  &  Mercantile  Ins.  Co.  v.  Robertson 
(Ky.)  630. 

S  1004.  It  is  only  where  the  damages  are  so 
large  as  to  appear  to  be  the  result  of  passion 
or  prejudice  that  the  Court  of  Appeals  will  in- 
terfere—Cincinnati, N.  &  C.  Ry.  Co.  V.  Cooke 

(Ky.)  956. 

I  1008.  A  finding  of  the  trial  court  sitting 
as  a  jury  is  as  conclusive  on  appeal  as  the  find- 
ing of  a  Jury.— France  v.  Shockey  (Ark.)  1050. 

i  1000.  A  chancellor's  finding  of  fact  will 
be  sustained,  unless  against  the  prepoDderan<-e 
of  the  evidence. — Sidle  v.  Michark  Mfg.  Co. 
(Ark.)  349. 

{  1009.  The  chancellor's  findings  of  fact  will 
be  sustained  if  not  against  the  preponderance  of 
the  evidence. — Claypool  v.  Johnston  (Ark.)  941. 

S  1009.  The  Court  of  Appeals  in  a  proceed- 
ing to  set  aside  a  deed  will  rely  with  confidence 
on  the  judgment  of  the  chancellor  in  passing  on 
the  facts.- Diuguid  v.  Roberts  (Ky.)  4©4. 

§  1009.  The  chancellor's  finding  will  be  up- 
held, though  a  different  concUisiou  misfat  have 
been  reached,  where  the  evidence  is  nearly  bal- 
anced.—Rice  V.  Music  (Ky.)  610. 

S  1009.  In  an  equity  case  the  Supreme  Court 
will  proceed  de  novo  and  make  its  own  findings 
and  enter  judgment,  if  those  of  the  trial  court 
are  not  sustained  by  the  evidence  and  law. — 
Givens  v.  Ott  (Mo.)  23. 

i  1009.  In  an  equity  case,  the  Supreme  Court 
should  defer  largely  to  the  finding  of  the  trial 
court  as  to  issues  of  fact— McCoy  v.  Randall 
(Mo.)  31. 

{  1011.  A  finding  supported  by  the  positive 
testimony  of  a  party,  and  merely  contradicted 
by  tiie  uncertain  testimony  of  the  adverse  party 
having  the  burden  of  proof,  is  binding  on  the 
court  on  appeal.— Barrett  v.  Kern  (Mo.  App.) 
774. 

§  1011.  An  assignment  that  the  court  erred 
in  overruling  a  plea  to  the  jurisdiction  held  not 
sustainable  m  view  of  the  findings  of  the  court 
on  conflicting  evidence.— Stadtler  v.  South  Tex- 
as Lumber  Co.  (Tex.  Civ.  App.)  1132. 

f  1017.  The  findings  of  the  master  held  as 
conclusive  as  the  verdict  of  a  jury. — Griffin  v. 
Anderson  Tully  Co.  (Ark.)  207. 
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(B)  HaraUeaa  Brror. 

fi  1027.    Under  Rev.    St.    1890,   §i   669,   865 
,  (Ann.  St.  1906,  pp.  679,  812),  an  error  to  be  re- 
versible must  originally  affect  tbe  merits,  and 
it  must  not  have  oeen  waived  or  cured. — Mann 
V.  Doerr  (Mo.)  86. 

S  1032.  Where  the  bill  of  exceptions  stated 
no  facts  showing  a  party  injured  by  the  admis- 
sion of  improper  testimony,  the  court  must  pre- 
same  that  he  suffered  none.— Temple  v.  Duran 
(Tex.  Civ.  App.)  253. 

f  1083.  Compelling  the  jury  to  find  irrele- 
vant facts  before  finding  for  plaintiff,  held  not 
prejudicial  to  defendant.— Jenkins  v.  Clopton 
(Mo.  App.)  759. 

§  1036.  Misjoinder  of  parties  in  an  action  to 
quiet  title  and  in  ejectment  held  not  ground  for 
reversal. — Mann  v.  Doerr  (Mo.)  86. 

8  1040.  Rulings  on  the  petition  as  to  the  al- 
legations demanding  exemplary  damages  held 
harmless,  where  the  verdict  includes  actual  dam- 
ages only.— Temple  y.  Duran  (Tex.  Civ.  App.) 
253. 

S  1040.  The  error  in  overruling  exceptions  to 
the  petition  insufficiently  alleging  grounds  for 
exemplary  damages  is  harmless,  where  the  court 
confines  the  issue  of  exemplary  damages.— Tem- 
ple V.  Duran  (Tex.  Civ.  App.)  253. 

S  1041.  Defendants  held  not  prejudiced  by 
the  court's  allowing  an  amended  petition  where 
the  original  one  was  suflScient  to  sustain  a  de- 
cree.- Dinguid  v.  Roberts  (Ky.)  464. 

8  1041.  Though  an  ameude<l  reply  was  filed 
to_  prevent  the  case  going  to  the  jury,  the  case 
will  not  be  reversed  and  remanded  for  a  jury 
trial  on  an  issue  playing  no  part  in  the  action. 
— Buchanan  v.  Boyd's  Ex'r  (Ky.)  981. 

§  1041.  Whether  the  court  was  right  in  re- 
quiring plaintiff  to  allege  thnt  it  did  not  know 
which  state  of  facts  on  which  he  relied  in  his 
petition  was  true  held  immaterial  in  a  case 
wherein  he  conformed  to  the  court's  rulings, 
and  the  whole  matter  wa?  placed  in  issue  and 
trial  had  on  the  merits  of  tbe  whole  case. — 
Batliff  V.  Daniel's  Ex'r  (Ky.)  1034. 

S  1042.  No  possible  prejudice  conld  have  re- 
sulted from  striking  a  paragraph  of  the  answer, 
where  the  court  admitted  all  evidence  offered  by 
defendants  on  the  issue  thereby  raised. — Hurley 
&  Ross  r.  Oliver  (Ark.)  920. 

i  1042.  Where,  notwithstanding  the  court 
struck  a  paragraph  of  the  answer,  it  admitted 
evidence  on  the  issue  thereby  raised,  if  defend- 
ants wished  to  introduce  additional  evidence 
they  should  have  stated  that  they  were  surprised 
at  the  change  of  ruling,  and  should  have  asked 
for  a  continuance,  and,  not  having  .done  so, 
they  cannot  thereafter  complain. — Hurley  &  Ross 
v.  Oliver  (Ark.)  920. 

i  1047.  Erroneous  rulings  on  evidence  held 
harmless.— International  &  G.  N.  R.  Co.  v. 
Duncan  (Tex.  Civ.  App.)  362. 

{  1047.  Where  no  injury  is  shown,  any  error 
in  refusing  counsel  a  longer  time  to  examine 
witnesses  is  harmless. — Stepbenville  North  & 
South  Texas  Ry.  Co.  t.  Moore  (Tex.  Civ.  App.) 

882. 

I  1050.  Admission  of  improper  evidence,  con- 
sisting of  physician's  opinions,  based  on  objec- 
tive symptoms,  held  not  harmless  to  defendant 
—Chesapeake  &  O.  Ry.  Co.  v.  Wiley  (Ky.)  402. 

i  1060.  In  an  action  for  the  death  of  one 
engaged  in  putting  fuel  oil  in  an  engine  tender 
by  slipping  on  a  greasy  fuel  box  lid  in  de- 
scending from  the  tender,  admission  of  testimo- 
ny that  decedent  was  slow,  and  the  engineer 
often  hurried  him  in  filling  the  tender,  held  not 
reversible  error. — Houston  &  T.  C.  R.  Co.  v. 
Alexander  (Tex.  Civ.  App.)  602. 


§  1060.  In  an  action  for  the  death  of  an 
emplo^6  while  en^ged  in  filling  a  tender  with 
fuel  oil,  by  slippmg  on  a  fuel  box  lid,  where 
the  engineer  and  fireman  were  the  only  per- 
sons present  at  the  time  of  the  accident,  ad- 
mission of  testimony  by  the  engineer,  In  an- 
swer to  questions  as  to  whether  the  fireman 
was  at  trial,  etc.,  and  was  still  in  the  compa- 
ny's employment,  held  not  reversible  error. — 
Houston  &  T.  C.  R.  Co.  v.  Alexander  (Tex. 
Civ.  App.)  802. 

f  lOoO.  In  a  suit  for  specific  performance, 
evidence  of  the  possession  of  plaintiffs  assignor 
when  the  contract  was  made  was  harmless. — 
Durham  v.  Breathwit  (Tex.  Civ.  App.)  890. 

8  1051.  Admission  of  incompetent  evidence 
of  a  fact  otherwise  shown  by  undisputed  evi- 
dence, is  not  prejudicial.— St.  Louis,  L  M.  &  S. 
Ry.  CV).  T.  Sanders  (Ark.)  337. 

§  1051.  Erroneous  admission  of  evidence  of 
changes  in  a  city  sidewalk  since  plaintiff'^  in- 
jury held  not  prejudicial. — City  of  Madisonvllle 
V.  Stewart  (Ky.)  421. 

S  1051.  Where  an  action  has  been  tried 
twice,  and  defendant's  evidence  makes  out  a 
prima  facie  case  for  him,  a  judgment  for  de- 
fendant will  not  be  reversed  for  the  admission 
of  incompetent  evidence  not  affecting  the  par- 
ties' rights. — Farmers'  Bank  of  Wickliffe  v. 
Wickliffe  (Ky.)  498. 

I  1051.  On  the  issue  as  to  whether  a  sale  of 
public  lands  had  been  forfeited  by  the  state, 
error  in  the  admission  of  certain  evidence  held 
liaimless.— Slaughter  v.  Cooper  (Tex.  Civ.  App.) 
173. 

S  1051.  Error,  in  the  admission  of  a  dece- 
dent's self-serving  declarations  as  to  his  ances-  - 
tor's  family  history  to  sustain  a  claim  of  title, 
held  harmless,  where  the  fact  was  shown  by 
other  competent  evidence.— Kirby  v.  Boaz  (Tex. 
Civ.  App.)  223. 

8  1051.  The  error  in  admitting  evidence  of  a 
fact  previously  established  by  evidence,  admit- 
ted without  objection,  is  harmless. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Mitcham  (Tex.  Civ. 
App.)  871. 

8  1053.  Tbe  error  In  admitting  evidence  in 
support  of  an  issue  is  harmless,  where  no  such 
issue  is  submitted  to  the  jury. — Knowles  v. 
Northern  Texas  Traction  Co.  (Tex.  Civ.  App.) 
232. 

8  1054.  A  jud^ent  of  the  court  in  a  case 
tried  without  a  ]nry  will  not  be  reversed  be- 
cause of  erroneous  admission  of  evidence  which 
could  not  have  affected  the  decision. — Merriman 
V.  Blalack  (Tex.  Civ.  App.)  652. 

8  1006.  Where  the  jury  awarded  actual  dam- 
ages only,  tbe  error  m  excluding  evidence  re- 
lieving defendant  from  liability  for  exemplary 
damages  was  harmless. — Temple  v.  Duran  (Tex. 
Civ.  App.)  253. 

8  1057.  Where  the  injuries  set  out  In  the 
amended  petition,  on  which  a  personal  injury 
action  was  tried,  were  in  substance  the  same  as 
those  in  the  original  petition,  the  exclusion  of 
that  part  of  the  original  petition,  which  set 
up  the  injuries,  is  not  prejudicial. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Mitcham  (Tex.  Civ. 
App.)  871. 

8  1060.  Argument  of  counsel,  relating  to  the 
testimony  of  defendant's  witnesses  as  to  the 
extent  of  plaintiff's  injuries,  held  not  prejudi- 
cial.—Gulf,  C.  &  S.  F.  Ry.  Co.  V.  Adams  (Tex. 
Civ.  App.)  876. 

8  1060.  Where  insured  was  entitled  to  recov- 
er on  both  parts  of  a  policy,  insurer  was  not 
prejudiced  by  the  court's  charge  that  the  policy 
was  divisible.— Capital  Fire  Ins.  Co.  t.  Kauf- 
man (Ark.)  289. 

8  1066.  In  an  action  on  an  insurance  policy, 
an  instruction  if  inaccurate,  held  not  prejudicial 
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to  defendant— Roseberry  ▼.  American  Benero- 
lent  Ass'n  (Mo.  App.)  7S5. 

{  1066.  Where  a  count  baaed  upon  an  ordi- 
nance had  been  abandoned,  the  piTing  of  an  in- 
struction based  upon  the  ordinance  held  prej- 
udicial error. — Reynolds  t.  United  R78.  Co.  (Mo. 
App.)  1093. 

8  1067.  In  an  action  against  a  carrier,  fail- 
are  to  give  a  charge  held  not  prejudicial. — 
LouisTille  &  N.  R.  Co.  t.  Moore  (Ky.)  666. 

I  1067.  In  an  action  for  money  received, 
where  defendant  claimed  that  the  money  Bued 
for  was  retaiued  as  reasonable  compensation 
for  services,  and  plaintiff  claimed  there  was 
an  agreement  for  10  per  cent,  compensation, 
'  an  instruction  that  any  contract  for  10  per 
cent,  compensation  must  have  been  made  be- 
tween the  parties  before  the  suit,  held  not  so 
relevant  so  as  to  make  its  refusal  reversible 
error.— Jenkins  v.  Clopton  (Mo.  App.)  759. 

{  1068.  Where  the  judgment  was  correct  un- 
der the  undisputed  evidence,  no  errors  in  in- 
structions could  have  been  prejudicial. — Kansas 
City  Southern  Ry.  Co.  y.  Carl  (Ark.)  932. 

{  1068.  In  an  action  for  the  death  of  a  child 
struck  by  a  street  car,  the  error  in  an  instruc- 
tion held  not  prejudicial  to  plaintiff. — Netter's 
Adm'r  v.  Louisville  Ry.  Co.  (Ky.)  636. 

g  1068.  Error  in  refusing  special  charges 
held  harmless. — International  &  G.  N.  R.  Co.  ▼. 
Duncan  (Tei.  Civ.  App.)  362. 

8  1070.  In  an  action  on  a  note,  the  error  in 
a  verdict  held  not  prejudicial  to  defendant — 
Samples  v.  Wever  (Tex.  Civ.  App.)  1129. 

I  1073.  A  judgment  for  costs  against  a  re- 
ceiver was  not  prejudicial  to  him  where  it  pro- 
vided for  payment  only  out  of  the  property  of 
the  corporation.— International  &  G.  N.  R.  Co. 
V.  Ormond  (Tex.  Civ.  App.)  899. 

(I)  Error  IWalveil  In  Appellate  Court. 

i  1075.  An  error  in  the  award  of  judgment 
and  execution  for  plaintiff  held  not  reversible, 
where  counsel  for  defendants  waived  the  error. 
— Reineman  v.  Larkin  (Mo.)  307. 

{  1078.  An  assignment  of  error  in  a  motion 
for  new  trial,  but  not  presented  in  appellant's 
brief,  will  be  considered  as  waived  or  aban- 
doned.—Hurley  &  Ross  V.  Oliver  (Ark.)  920. 

XVn.  DETERMINATION  AND  DISPO> 
SITION  OF  CAUSE. 

(B)  Afflrmsnee. 

I  1127.  A  properly  certified  copy  of  the 
jndgment  must  accompany  a  motion  to  affirm 
on  certificate. — Thorn  v.  Lanier  (Tex.  Civ.  App.) 
716. 

t  1127.  Under  Rev.  St  1895,  art  1016,  held. 
that  a  certificate  for  afflrmauce  must  be  filed 
by  appellee,  or  defeudant  in  error,  at  the  term 
of  the  appellate  court  to  which  the  appeal  or 
writ  of  error  is  returnable. — Thorn  v.  Lanier 
(Tex.  Civ.  App.)  715. 

(C)  HodifleatioB. 

i  1151.  A  judgment  allowing  interest  from 
an  earlier  date  than  claimed  in  the  petition  is 
erroneous,  and  will  be  reformed. — Davidson  v. 
Wills  (Tex.  Civ.  App.)  540. 

(D)  Rereraal. 

I  1163.  Where  the  record  shows  the  county 
court  got  no  jurisdiction  on  appeal  from  a  jus- 
tice's court,  because  the  latter  entered  no  final 
judgment,  held,  the  judgment  of  the  former  will 
be  reversed,  and  cause  remanded,  with  direc- 
tions.—Brown  ▼.  McClendon  (Tex.  Civ.  App.) 
S03. 

I  1170.  In'  an  action  for  personal  injuries, 
the  refusal  of  the  court  to  order  a  physical  ex- 


amination of  plaintiff  held  harmless,  wltiiin 
Rev.  St  1899,  i  865  (Ann.  St  1906,  p.  812).- 
Sbamp  V.  Lambert  (Mo.  App.)  770. 

{  1173.  Reversal  of  a  judgment  as  against 
one  of  two  defendants  held  not  to  necessitate 
reversal  as  to  the  other.— Westervelt  t.  St  Lonu 
Transit  Co.  (Mo.)  114. 

I  1173.  Where,  on  appeal  by  two  defend- 
ants, it  appears  from  the  record  that  no  case 
was  made  against  either,  the  judgment  will  be 
reversed  as  to  both  defendants,  and  the  appeal 
will  not  be  dismissed  as  to  the  one  not  prosecut- 
ing it— McKee  v.  Rndd  (Mo.)  312. 

f  1175.  The  court,  on  appeal  in  an  action  for 
penalties,  held  authorized,  in  view  of  plain- 
tiffs concessions,  to  render  judgment  in  his  fa- 
vor for  the  minimum  penalty  for  each  offense. 
—Texas  &  N.  O.  R.  Co.  v.  Sabine  Tram  Co. 
CTex.  Civ.  App.)  25a 

{  1175.  Where,  under  the  undisputed  evi- 
dence, the  trial  court  should  have  directed  a 
verdict  for  defendants  the  court  of  civil  ap- 
peals will,  upon  reversal  of  judgment  for  plain- 
tiffs, render  judgment  for  defendants  as  the 
trial  court  should  have  done. — Lewis  v.  Mans- 
field Grain  &  Elevator  Co.  (Tex.  Civ.  App.) 
585. 

I  1178.  Where  an  appeal  from  a  decree  va- 
cating a  sale  of  collaterals  was  reversed  and 
plaintiff's  petition  held  insufficient,  she  would 
be  permitted  to  amend  on  remand.— Bank  of 
Cerulean  Springs  v.  Gardner  (Ky.)  608. 

(  1178.  The  general  rule  is  that  appellate 
courts  may  properly,  when  a  jndgment  is  re- 
versed, remand  to  allow  appellee  to  amend  his 
pleadings,  when  it  seems  to  be  required  in  the 
interest  of  justice.— Tillman  t.  Erp  (Tex.  Civ. 
App.)  547. 

I  1178.  Under  Rev.  St  1895,  art  1027,  »<•« 
that  a  case  upon  reversal  could  not  be  remand- 
ed to  allow  appellee  to  plead  the  statnte  of 
limitations  against  appellant's  claim. — Tillman 
V.  Erp  (Tex.  Civ.  App.)  547. 

(K)  Rendition,  Form,  and  Entry  of  Jndv- 
ntent. 

S  1185.  Where,  on  affirmance,  appellee  was 
entitled  to  10  per  cent,  damages,  the  failane  of 
the  clerk  to  so  enter  the  judgment  was  a  cler- 
ical mistake  which  might  he  corrected  after 
the  term. — Stewart  v.  Blue  Grass  Canning  0>. 
(Ky.)  609. 

(F)  Mandate    and    Proeeedlnsa    la    laoirer 
Coart. 

Presumptions  as  to  performance  of  official  duty 
by  clerk  of  court  on  remand  of  case,  see  Evi- 
dence, {  83. 

f  1190.  Disposition  of  cause  transferred  from 
the  circuit  to  the  chancery  court  stated  upon 
reversal  for  proceedings  consistent  with  opin- 
ion.—McDonald  T.  Shaw  (Ark.)  935. 

f  119.5.  A  decision  of  the  Conrt  of  Appeals 
that  defendant  railroad  company  was  liable  for 
its  vendor's  breach  of  covenant  held  the  law  of 
the  case  on  a  new  trial. — Louisville,  H.  &  St 
L.  Ry.  Co.  v.  Baskett  (Ky.)  957. 

f  1195.  Reversal  on  the  ground  that  the 
court  erred  in  refusing  a  new  trial  for  newly 
discovered  evidence  is  a  holding  that  the  evi- 
dence, if  produced,  would  require  the  trial 
court  to  arrive  at  a  different  conclusion. — ^Mil- 
lion V.  Million's  Ex'rs  (Ky.)  985. 

I  1195.  The  decision  on  a  prior  appeal  that 
evidence  was  admissible  as  to  the  contents  of  a 
receipt  constituted  the  law  of  tlie  case  on  re- 
trial.—Million  r.  Million's  Ex'is  (Ky.)  985. 

{  1195.  A  decision  on  appeal  that  the  tit- 
cult  court  in  partition  in  equity  has  juriadi^ 
tion  to  reimburse  one  holding  an  interest  fee 
and  a  remainder  in  trust  for  expenses  incurred 
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hi  defending  an  ejectment  action  held  to  settle 
his  right  to  reimbursement. — CofFman  t.  Gates 
(Mo.   App.)   107& 

8  1201.  In  view  of  the  delay  in  offering  an 
amendment  to  the  answer,  held  not  an  abuse  of 
discretion  in  denying  it.— LouisTille  &  N.  R. 
Co.  V.  Gormley  (Ky.)  965. 

8  1206.  Where  a  Judgment  is  appealed  from 
and  reformed,  and  the  cause  remanded,  it  is  the 
duty  of  the  district  court  clerk  to  issne  execu- 
tion for  its  enforcement.— Gillean  t.  Wither- 
spoon  (Tex.  Civ.  App.)  909. 

APPLIANCES. 

liiability  of  employer  for  defects,  see  Master 
and  Servant,  (i  101-129,  233. 

APPLICATION. 

Of   assets  ot  partnership,   see  Partnership,   { 

Of  payment,  see  Payment,  |i  38-43. 

To  purchase  school  lands,  see  Public  Iiands,  S 

APPOINTMENT. 

Of  Judge,  see  Judges,  §  6. 

Of  officers  in  general,  see  Officers,  S§  15-56. 

APPRAISEMENT. 

Of  exempt  property,  see  Exemptions,  f  126. 

ARBITRATION  AND  AWARD. 

See    Reference. 

AREAWAYS. 

<3onti1bntory  negligence  of  person  injured  by 
falling  into,  see  Negligence,  {  136. 

ARGUMENT  OF  COUNSEL 

«ee  Trial,  ||  11&-133. 

In  criminal  prosecutions,  see  Ciiminal  Law, 
is  699-730. 

ARREST. 

Arrest  and  detention  of  accused  pending  cor- 
rection of  error  in  execution  for  costs  in  crim- 
inal prosecution,  see  Costs,  8  321. 

Illegal  arrest,  see  False  Imprisonment. 

On  execution,  see  Execution,  §§  436-441. 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  Criminal  Law,  18 
941-«43. 

ARSON. 

-See  Fires. 

Conspiracy  to  burn  property,  see  Conspiracy, 

Docamentary  evidence,  see  Criminal  Law,  i  444. 
Testimony  to  corroborate  accomplice,  see  Crim- 
inal Law,  t  611. 

i  18.  An  indictment  held  to*  sufficiently 
charge  the  crime  defined  in  Ky.  St.  1909,  i 
1170  (Russell's  St.  i  3180),  prohibiting  house 
Imming. — Lane   v.    Commonwealth   (Ky.)   48U. 

8  18.  An  indictment  for  house  burning  under 
Ky.  St.  1909,  8  1170  (Russell's  St.  8  31S0),  held 
also  sufficient  as  an  indictment  for  arson  as  a 
conunon-law  felony. — Lane  t.  Commonwealth 
<Ky.)  486. 

8  31.  In  a  prosecution  for  arson,  evidence  of 
insurance  procured  by  accused  held  admissible 
only  to  prove  motive. — Lane  v.  Commonwealth 
(Ky.)  486. 


ASSAULT  AND  BATTERY. 

Vssault  with  intent  to  kill,  see  Homicide,  ff 

U.  CKXMXNAi:.    BESPONSIBILITT. 

<A)  OfleBsea. 

8  64.  An  injury  held  sufficiently  serious  to 
sustain  a  conviction  of  aggravated  assault. — 
Fulkerson  v.  State  (Tex.  Cr.  App.)  IIIL 

ASSESSMENT. 

Of  compensation  for  property  taken  for  pub- 
lic use,  see  Eminent  Domain,  8  262. 

Of  damages,  see  Damages,  8§  206-216. 

Of  expenses  of  public  improvements,  see  High- 
ways, 8  161. 

ASSETS. 

Of  partnership,  see  Partnership,  8  183. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  88  719-747. 

ASSIGNMENTS. 

Fraud  as  to  creditors,  see  Fraudulent  Convey- 
ances. 
In  bankruptcy,   see  Bankruptcy,  8  l^d. 

Trantferi  of  partioular  ipecieg  of  property, 

righU,  or  inttrvmenU. 

See  Bills  and  Notes,  8  209;  Covenants,  88  73, 79. 

Admeasurement   or   assignment   of   dower,   see 

Dower,  88  62-109. 
Contingent    interest    of    pledgor    of    corporate 

stock,  see  Corporations,  §  123. 
Corporate  shares,  see  Corporations,  8  123. 
Right   of  re-entry   for  breach  of  condition  of 

deed,  see  Deeds,  8  168. 

X.  BEQUISITE8  AND  VAUDITT. 

(A)  Property,  Bstates,  and  Rlchts  Aaslsa> 
able. 

Contingent  interest  of  pledgor  of  corporate 
stock,  see  Corporations,  8  123. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy.  8S  149-320. 

ASSOCIATIONS. 

See  Beneficial  Associations. 
Mutual  benefit  insurance  associations,  see  In- 
surance, 8  748. 

ASSUMPSIT,  ACTION  OF. 

See  Money  Received;  Work  and  Lal>or. 


ASSUMPTION. 


Of  risk  by  employ^,  see  Master  and  Servant, 
88  205-221,  260,  206. 

ATTACHMENT. 

See  Execution. 

Appellate  jurisdiction  of  particular  court  in  at- 
tachment   proceedings,    see    Courts,    8    223. 

Exemptions,    see    Exenmtions;     Homestead. 

Judicial  notice  of,  see  Evidence,  8  ^• 

Jurisdiction  of  justice  court,  see  Justices  of  the 
Peace,  8  4& 

Venue  of  attachment  against  realty,  see  Venue, 
8  5. 
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m.  PH0CEEDIH08  TO  PKOC1TKE. 

(A)  Jarladlctlon    aad  Venae. 

Jarisdiction  as  dependent  on  real  property  be- 
ing involved,  aee  Courts,  |  135. 

V.  X.Z:VT,  ZJEN,  AND   CUSTODY  AHD 
DISPOSITION  OF  PROFEBTT. 

8  201.  Where  an  attachment  jndement  is 
▼old,  a  sale  thereunder  is  also  void.— Sawyer  ▼. 
Burris  (Mo.  App.)  321. 

VI.  PB0CEEDIN08  TO   STTPPOBT  OB 

ENFORCE. 

i  217.  Where  the  existence  of  an  execution 
was  not  an  issue  for  the  jury,  it  was  the  court's 
duty  on  plaintiffs  recovering  a  verdict  to  re- 
cite the  issuance  and  levy  of  the  attachment  in 
the  judgment.— Johnson  v.  W.  H.  Qoolsby  Lum- 
ber Co.  (Tex.  Civ.  App.)  883. 

§  217.  A  judgment  recognizing  an  attach- 
ment held  not  fatally  defective  as  foreclosing 
an  attachment  lien  on  the  land  levied  on. — 
Johnson  v.  W.  H.  Goolsby  Lumber  Co.  (Tex. 
Civ.  App.)  883. 

ATTENDANCE. 

Of  juror,  see  Jury.  ||  58-72. 
Of  witness,  see  Witnesses,  S  32. 

ATTORNEY  AND  CLIENT. 

Absence  of  counsel,  ground  for  c<mtinuance,  see 
Continuance,  |  20. 

Argument  and  conduct  of  counsel  at  trial  in 
civil  actions,  see  Trial,  §§  118-133. 

Argument  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  Criminal  Law,  §{ 
690-730. 

Attorney  in  fact  of  infant,  authority  of  guard- 
ian to  appoint,  see  Guardian  and  Ward,  §  42. 

Attorneys   in   fact,   see   Principal   and   Agent. 

Harmless  error  in  argument  and  conduct  of 
counsel,  see  Appeal  and  Error,  i  1060;  Crim- 
inal Law,  I  1171. 

Objections  to  argument  and  conduct  caused  for 
purposes  of  review,  see  Appeal  and  Error,  $ 

Review  of  rulings  as  to  argument  and  conduct 
of  counsel  as  dependent  on  reservation  in  low- 
er court  of  grounds  of  review,  see  Criminal 
Law,  S  1037. 

in.    DTTTIES  AND  UABrLITIES  OF  AT- 
TORNEY TO   CLIENT. 

t  126.  Under  Civ.  Code  Prac.  {  444,  a  judg- 
ment may  be  obtained  on  motion  by  a  client 
against  his  attorney  for  money  collected  or 
property  received. — Board  of  Education  of  Mer- 
cer County  T.  Allin  (Ky.)  676;  Same  v.  Com- 
monwealth, Id. 

{  126.  Under  Acts  1908,  p.  133,  c.  56  (Ky. 
St  1909,  §  4421!),  the  county  board  of  educa- 
tion held  the  proper  party  to  ask  a  rule  requir- 
ing the  county  attorney  to  pay  over  money  col- 
lected under  a  judgment  in  an  action  by  the 
commonwealth  for  the  beuefit  of  the  common 
schools  of  the  county. — Board  of  Education  of 
Mercer  County  v.  Allin  (Ky.)  676;  Same  v. 
Commonwealth,  Id. 

I  128.  In  an  action  for  money  had  and  re- 
ceived, consisting  of  fuuds  of  an  estate  col- 
lected by  defendant  for  the  heirs,  50  per  cent, 
of  which  he  claimed  as  compensation,  defend- 
ant may  show  that  under  his  agreement  with 
the  heirs  he  should  receive  that  amount  as 
compensation. — Jenkins  r.  Clopton  (MOy.  App.) 
759. 

{  128.  In  an  action  for  money  received,  con- 
sisting of  funds  of  an  estate  collected  by  de- 
fendant, of  which  he  retained  50  per  cent,  as  a 


reasonable  compensation,  the  fact  that  defend- 
ant in  collecting  the  funds  discovered  that 
plaintiffs  were  entitled  as  heirs  to  another  es- 
tate, and  sued  to  recover  it,  held  wholly  irrel- 
evant.— Jenkins  r.   Clopton   (Mo.   App.)   759. 

{  128.  In  an  action  for  money  received. 
where  defendant  claimed  that  the  money  was 
retained  as  the  reasonable  value  of  services 
performed,  for  which  there  was  no  agreed  coni- 
peusation,  an  instruction  held  to  sufficiently 
present  defendant's  theory. — ^Jenkins  v.  Clop- 
ton (&Io.  App.)  759. 

f  128.  In  an  action  for  money  received,  in 
which  defendant  claimed  the  money  retained 
as  reasonable  compensation  for  services,  and 
plaintiff  claimed  that  there  was  a  special  con- 
tract for  compensation  for  a  less  sum,  an  in- 
struction hela  not  objectionable  as  being  out- 
side the  issues  because  it  authorized  a  verdict 
for  plaintiff  though  defendant  did  not  con- 
tract specially  for  compensation. — Jenkins  ▼. 
Clopton  (Mo.  App.)  759. 

rV.   COMPENSATION  AND  LIEN  OF 
ATTORNEY. 

(A)  Fees    and    Other    RemaneratloB. 

Usurious  transactions  for  payment  of  fees,  aee 
Usury,   $  31. 

(B)  laea. 

f  189.  The  attorney  for  complainant  in  a 
suit  to  cancel  a  contract  giving  defendant  an 
option  to  purchase  real  estate  held  not  to  ac- 
quire a  lien  on  the  real  estate  for  liis  fee. — 
Landreth  v.  Powell  (Tenn.)  500. 

ATTORNMENT. 

Notoriety  of,  as  affecting  adverse  possession, 
see  Adverse  Possession,  |  30. 

AUTHORITY. 

Of  agent,  see  Principal  and  Agent,  S  07. 

Of  justice   of   the   peace,   see   Justices   of  the 

Peace,  g  48. 
To  amend  bill  of  exceptions,  see  Appeal  and  Ei^ 

ror,  i  653. 

AUTOMOBILES. 

Liability  of  owner  for  injuries  caused  by  neg- 
ligence of  chauffeur,  see  Master  and  Servant, 
S  330. 

On  streets,  liabilities  for  injuries,  see  Munic- 
ipal Corporations,  {§  705,  706. 

BAILMENT. 

Embezzlement  or  larceny  by  bailee,  see  Em- 
bezzlement. 

Particular  tpecie»  of  (atlmenf*,  and  hailmenU 

incident  to  particular  occupation*. 
See  Carriers,  K  41-193 ;  Ueposiuries ;  Pledges. 

BANKRUPTCY. 

X.  CONSTITUTIONAI.  AND   STATU- 
TORY  PROVISIONS. 

I  0.  Act  of  1856  (Ky.  St.  §g  1910-1917  [Rns- 
sell's  St.  §§  2104-2111])  held  not  a  bankrupt  or 
insolvency  statute.— Louisville  Dry  Goods  Co.  v. 
Lanman  (Ky.)  1042. 

{  0.  Under  Ky.  St.  |{  1910-1917  (Rnsseirs 
St  SI  2104-2111)  and  Bankr.  Act  July  1,  189S, 
c.  54,  If  3a(2),  60b.  30  Stat.  546,  562  (U.  S. 
Comp.  St  1901,  pp.  3422,  3445),  right  of  state 
court  to  take  jurisdiction  of  preferential  mort- 
gages by  an  insolvent  debtor,  stated. — Louisville 
Dry  Goods  Co.  v.  Lanman  (Ky.)  1042. 
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XL  PETmOK,  AIUVBIOATIOH,  WAB- 

RAITT,  AND   CTTSTOST  OF 

PBOPEBTT. 

(A)  JorlailletlOB  and  Course  of  Froeednre 

In  General. 

{  20.  The  state  conrt,  having  taken  jurisdic- 
tion of  an  attack  on  a  preferential  mortgage, 
could  adjudge  a  recovery  against  the  debtor  in 
personam  in  favor  of  the  creditor  against  whom 
the  preference  was  made,  though  the  federal 
court  bad  taken  jurisdiction  of  the  debtor's  af- 
fairs, staying  the  execution  until  his  application 
for  discharge  in  bankruptcy  has  been  acted  upon 
by  the  federal  court.— Louisville  Dry  Goods  C3o. 
T.  Lanman  (Ky.)  1042. 

{  20.  Right  of  seller  to  sue  buyer  in  the  state 
court  where   the  federal   court,   in   bankruptcy 

Froceedings,  is  unable  to  discharge  the  debtor 
rem   the   debt.— Louisville   Dry   Goods   Co.   v. 
Lanman  (Ky.)  1042. 

m.  ASSIGNMENT,  ADMINISTBATION, 
AND  DISTKIBITTION  OF  BANK- 
RUPT'S ESTATE. 

(B)  Aaalffnment,    and    Title,    Rlshta,    and 
Remedies   of  Traatee  In   General. 

S  149.  Under  Bankrupt  Act  July  1,  1898,  c 
541,  !  fi3,  30  Stat.  5G2  (U.  S.  Ck>mp.  St  1901, 
p.  3447),  debts  of  solvent  partners  against  bank- 
rupt partners  held  an  "unliquidated  claim" 
against  the  bankrupts,  within  section  63,  subd. 
"b,"  which  was  a  provable  debt  when  the  peti- 
tion was  filed,  and  hence  was  barred  by  fauure 
to  present  it.— Dycus  v.  Brown  (Ky.)  1010. 

(IF)  ClalBM    Asalnat    and    Dlatrlbntlon    of 

Eatate. 

{  314.  The  proper  construction  of  the  pro- 
vision of  Bankrupt  Act  July  1,  1898,  c.  541,  80 
Stat.  544  (U.  8.  Oomp.  St.  1901,  p.  3418), 
relating  to  provable  debts,  stated. — Dycus  v. 
Brown  (Ky.)  1010. 

S  320.  Under  Bankrupt  Act  July  1,  1898, 
c.  541,  I  63,  30  Stat.  .562  (U.  S.  Comp.  St. 
1901,  p.  3447),  debts  of  solvent  partners  against 
bankrupt  partners  held  an  "unliquidated  claim" 
against  the  bankrupts,  within  section  63,  sul>d. 
"d,"  which  was  a  provable  debt  when  the  peti- 
tion was  filed,  and  hence  was  barred  by  failure 
to  present  it— Dycus  v.  Brown  (Ky.)  1010. 

V.  BIGHTS,  BEBXEDIES,  AND  DIS- 
CHABOE  OF  BANKB1TPT. 

$  421.  Creditors  who  had  actual  notice  of  the 
adjudication  of  their  debtor  in  bankruptcy,  and 
of  the  steps  taken  in  the  proceedings,  were 
bound  to_  present  their  claim,  though  they  were 
not  mentioned  as  creditors,  and  their  claim  was 
barred  by  the  discharge,  though  never  present- 
ed.— Dycus  V.  Brown  (Ky.)  1010. 

i  421.  Under  Bankrupt  Act  July  1,  1898, 
c.  541,  I  63.  30  Stat.  562  (U.  S.  Comp.  St. 
1901.  p.  3447),  debts  of  insolvent  partners 
against  bankrupt  partners  held  an  "unliquidat- 
ed claim"  against  the  bankrupts,  within  sec- 
tion 63,  subd.  "b,"  which  was  a  provable  debt 
when  the  petition  was  filed,  and  hence  was 
barred  by  failure  to  present  it. — Dycus  v.  Brown 
(Ky.)  1010. 

§  426.  A  certain  debt  held  not  released  under 
a  discharge  in  bankruptcy  under  Bankr.  Act 
July  1,  1S98,  c.  541.  |  37,  subd.  4,  30  Stat  550 
(U.  S.  Comp.  St.  1901,  p.  342S).— Louisville  Dry 
Goods  Co.  V.  I^nman  (Ky.)  1042. 

i  436.  In  an  action  against  bankrupts  after 
their  discharge,  by  persons  engaged  in  a  joint 
transaction  with  them  for  the  purchase  and  sale 
of  tobacco,  to  recover  loss  in  the  partnership 
transaction,  in  which  defendants  set  up  their 
charge  in  hankruptcy,  evidence  held  to  show 
that  plaintiffs  knew,  when  defendants  filed  their 


petition  in  bankruptcy,  that  the  transaction 
would  result  in  loss  leaving  defendants  indebt- 
ed to  them.— Dycus  v.  Brown  (Ky.)  1010. 

BANKS  AND  BANKING. 

XX.  BANKING  CORPORATIONS  AND 
ASSOCIATIONS. 

•  (O)  Stoeklioldera. 

CJompetency  of  stockholder  as  witness  in  re- 
gard to  transactions  by  bank  with  i>er8on 
since  deceased,  see  Witnesses,  {  142. 

(D)  OlBcera  and  Aarents. 

Competency  of  officer  as  witness  in  regard  to 
transactions  by  bank  with  person  since  de- 
ceased, see  Witnesses,  {  142. 

XIX.  FUNCTIONS  AND  DEAXiINOS. 
(C)  Depoalta. 

Certificate  of  deposit  as  a  promissory  note,  see 

Bills  and  Notes,  {  42. 
Creditors'    bill    to    reach    interests    of   pledgor 

of  certificate  of  deposit,  see  Oreditorr  Suit, 

16. 

BAR. 

Of  action  by  limitation,  see  Limitation  of  Ac- 
tions, i  167. 
Pleas  in  bar,  see  Pleading,  {  129. 

BAHERY. 

See  Assault  and  Battery. 

BELIEF. 

Of  death  of  former  spouse  as  a  defense  to 
prosecution  for  bigamy,  see  Bigamy,  H  2,  17. 

BELT  LINE  RAILROAD. 

As  common  carrier,  see  Carriers,  {  4. 

BENEFICIAL  ASSOCIATIONS. 

Mutual  benefit  Insurance  associations,  see  In- 
surance, I  748. 

Privileged  character  of  transactions  between 
association  and  members,  see  Libel  and  Slan- 
der, {  43. 

I  19.  One  dealing  with  a  corporation  form- 
ed to  furnish  entertainment  for  a  biennial  meet- 
ing of  a  fraterual  organization  held  not  en- 
titled to  sue  the  state  grand  lodge  and  subor- 
dinate lodges  of  such  organizntioa  on  debts  in- 
curred by  the  corporation. — Palmer  &  Hardin 
V.  Grand  Lodge  K.  P.  of  Kentucky  (Ky.)  678. 

BENEFITS. 

Acceptance  of,  as  grounds  of  estoppel,  see  Es- 
toppel, S$  68-94. 

BEQUESTS. 

See   Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

In   civil  actions,  see  Evidence,  Si  168-165. 

BETTING. 

See  Gaming. 

BIAS. 

Of  juror,  see  Jury,  U  97-11& 

Of  witness,  see   Witnesses.  §S  369,  372. 
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was  dead  was  no  defense,  and  could  only  be 
considered  to  mitigate  tlie  punishment. — Cornett 
V.  Commonwealth  (Ky.)  424. 

i  17.  A  bona  fide  belief  by  one  who  married 
while  his  first  wife  was  living  thatishe  was  dead 
could  be  considered  by  the  jury  to  mitigate  the 
punishment.— Comett  v.  Commonwealth  (Ky.) 
424. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 

BILL  OF  LADING. 

See  Carriers,  {  153. 

BILLS  AND  NOTES. 

Alteration  of  check,  burden  of  proof,  see  Al- 
teration of  Instruments,  §  27.' 
Premium  notes,  see  Insurance,  |  367. 

X.  KEQUISTTES  AND  VAUDITT. 

(B)  Form  and  Contents   of  Promlsaorr 
Note*  And  DaebllU. 

i  42.  A  bank  certificate  of  deposit  held  In 
effect  a  promissory  note. — Krebs  v.  Blatz  (Ky.) 
436. 

(B)  Consideration. 

Failure  of  consideration  of  notes  given  for  pur- 
chase price  of  rights  in  public  lands,  see  Pub- 
lic Lands,  {   173. 

m.  MODIFIOATIOn',  RENEWAI.,  AITD 
RESOISSIOir. 

I  137.  If  interest  was  paid  on  a  note  in  ad- 
vance, it  will  be  presumed  that  time  was  to  be 
given  to  the  end  of  the  period  for  which  it  was 

paid Farmers'  Bank  of  Wickliffe  v.  Wickliffe 

(Ey.)  49& 

IV.  NEOOTIABIUTT  Ain>  TRANSFER. 

(A)  Instmntemta  Negrotlable. 

Liability  of  indorser  of  certificate  of  deposit, 
see  Bills  and  Notes,  {  280. 

(C)  Transfer   'Wlthont  Indorsement. 

f209.  A  check  payable  to  the  order  of  a 
person  named  may  be  transferred  without  a 
written  assignment  thereof  so  as  to  make  the 
transferee    the    true   owner    thereof. — Maloney 

V.  State  (Ark.)  728. 

V.  RIGHTS  AND  I.IABII.ITIE8  ON  IN- 
DORSEMENT  OR  TRANSFER. 

(B)  Indorsement  for  Transfer. 

(  280.  One  who  placed  his  name  on  the  back 
of  a  certificate  of  deposit  and  delivered  it  to  an- 
other, held  liable  thereon  as  assignor. — Krebs 
T.  Blatss  (Ky.)  436. 

VII.  PAYMENT  AND  DISCHARGE. 

!  430.  The  payee  of  a  note  accepting  a  re- 
newal note  held  entitled  to  sue  on  the  original 
note. — Corydon  Deposit  Bank  v.  McClure  CKj.) 
446. 

Vm.  ACTIONS. 

{  465.  In  view  of  Act  1812  (Laws  1811-12, 
p.  180,  c.  375)  snbstantially  readopted  in  Rev. 


i  asa.  If  in  an  action  on  a  note  the  pleader 
unnecessarily  alleges  a  consideration  it  must  be 
proved.— Bronston's  Adm'r  v.  Lakes  (Ky.)  1021. 

S  489.  Under  a  plea  of  total  failure  of  con- 
sideration for  a  note  sued  on,  a  iMirtiaJ  failure 
may  be  shown.— Samples  v.  Wever  (Tex.  Civ. 
App.)  1129. 

§  493.  Where,  in  an  action  on  a  note,  the 
consideration  is  impeached  by  a  verified  answer, 
the  burden  of  proving  want  of  consideration  is 
on  the  defendant. — Bronston's  Adm'r  v.  Lakes 
(Ky.)  1021. 

§  499.  In  an  action  on  notes,  the  burden  was 
upon  defendant  to  prove  certain  credits  claim- 
ed by  him.— Forsythe  v.  Lexington  Banking  4 
Trust  Co.  (Ky.)  962. 

i  524.  That  notes  sued  on  bore  indorsement 
of  plaintiff  held  not  to  affect  his  right  to  sue.— 
Bynum  v.  Hobbs  (Tex.  Civ.  App.)  900. 

BLASTING. 

Liability  of  master  for  injuries  to  servant  caus- 
ed by,  see  Master  and  Servant,  {{  150,  205. 

BLOCKING. 

Injuries  to  servants  caused  by  unblocked  switdi- 
es,  see  Master  and  Servant,  |  112. 

BODY  EXECUTION. 

See  Execution,  S|  436-441. 

BONA  FIDE  PURCHASERS. 

From   heirs,   see   Descent  and   Distribution,  f 

134. 
Of  goods,  see  Sales,  {  234. 
Of  land,  see  Vendor  and  Purchaser,  K  230,  231. 

BONDS. 

Bonds  for  title,  see  Vendor  and  Purchaser,  {  27. 
Bonds   in    legal    proceedings,    see   Appeal    and 

Error,  S  3^. 
Of  guardian,  see  Guardian  and  Ward,  ]  175. 
Of  sheriff  or  constable,  see  Sheriffs  and   Cm- 

Btables,  i  157. 
Secured  by  mortgage,  see  Mortgages,   f  114. 
Sureties  on   bonds,   see   Principal   and   Sarety. 


BOUNDARIES. 


See  Fences. 


X.  DESCRIPTION. 

I  3.  A  call  in  a  descri_ption  of  a  survey  for 
a  well-known  line  of  a  prior  survey  held  to  con- 
trol a  call  for  course  and  distance,  add  to  in- 
clude all  land  up  to  the  marked  line. — Bell  v. 
Powers  (Ky.)  991. 

S  3.  A  plat  of  a  survey  is  inadmissible  to 
control  a  description  calling  for  the  line  of  an 
old  and  established  patent  running  from  one 
known  point  to  another. — Bell  v.  Powers  (Kv.) 
991. 

S  3.  That  a  call  in  a  survey  was  for  the 
"line"  of  another  survey  between  certain  points 
which  in  fact  consisted  of  four  lines  and  thre? 
comers  held  immaterial. — Bell  r.  Powers  (Kjr.) 
991. 

f  3.  WTiere  there  are  two  descriptions,  one 
consistent  with  the  evident  intention  of  the  par- 
ties and  the  other  rendering  the  deed  inopera- 
tive, the  false  call  will  be  rejected. — Hnbbaid  v. 
Whitehead  (Mo.)  69. 
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§  S.  Sueoeeding  ealla  held  nnder  certain  cii>- 
cumstances  to  control  starting  point,  where  in 
conflict— Hubbard  t.  Whitehead  (Mo.)  6U. 

S  3.  The  calls  in  a  patent  constitate  a  writ- 
ten description,  and  when  not  ambiguous  or 
conflicting,  the  boundaries  of  the  land  granted 
are  to  be  determined  from  some  of  the  calls  of 
the  grant,  and  extraneous  facts  can  only  be 
used  to  remove  or  determine  conflicting  calls. — 
GuiU  T.  O'Bryan  CTex.  CIt.  App.)  593. 

S  3.  In  determining  the  true  dividinf  line 
between  surreys,  if  from  a  definite  befcmning 
point  course  and  distance  alone  will  with  rea- 
sonable certainty  locate  and  identify  the  line, 
course  and  distance  will  control. — GuiU  t. 
O'Bryan  (Tex.  Civ.  App.)  693. 

S  3.  Where  no  marked  trees  are  on  a  pat- 
ented survey  identified  as  those  of  the  grant, 
the  true  boundary  must  he  ascertained  by 
course  and  distance  given  in  the  patent.— <3DiU 
V.  O'Biyan  (Tex.  Civ.  App.)  693. 

8  18.  The  owner  of  land  abutting  on  the 
meandered  line  of  a  lake  has  prima  facie  title 
to  the  center  of  the  lake.— Johnson  &  Burr  r. 
Elder  (Ark.)  1066. 

n.  EVIDENCE,  ASCERTAINMENT,  Ain> 
ESTABLISHMENT. 

S  36.  Admissibility  of  certain  evidence  in  an 
action  to  determine  a  boundary  discussed. — 
GuiU  V.  O'Bryan  (Tex.  Qt.  App.)  583. 

8  37.  In  an  action  to  determine  the  bounda- 
ry between  two  surveys,  evidence  held  to  show 
that  the  true  line  runs  so  as  to  include  the  dis- 
puted land  in  defendants'  survey.— GuiU  t. 
O'Bryan  (Tex.  Civ.  App.)  693. 

BREACH. 

Of  condition,  see  Insurance,  §|  335-367. 

Of  contract,  see  Contracts,  if  280-312;    Sales, 

S§  161-187. 
Of  covenant,  see  Covenants,  i  lOZ. 
Of  warranty,  see  Sales,  g  279. 

BRIBERY. 

Charge  of,  as  libel,  see  Libel  and  Slander,  {  10. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  Appeal  and 
Error,  18  708,  760. 

BROKERS. 

See  Principal  and  Agent. 

TV.  COMPENSATION  AND  X.IEN. 

Parol  or  extrinsic  evidence  of  contract  for  com- 
pensation, see  Evidence,  8  463. 

8  68.  Where  defendant  real  estate  brokers 
in  fact  procured  a  purchaser  for  plaintiffs' 
property  who  execnted  a  contract  valid  on  its 
face  with  plaintifis  for  the  exchange  of  prop- 
erty, defendants  were  entitled  to  their  com- 
mission whether  or  not  plaintiffs  misrepresent- 
ed their  property  to  the  purchaser  so  as  to 
Justify  him  in  refusing  to  exchange.— Lewis  v. 
Mansfield  Grain  &  Elevator  Co.  (Tex.  CTiv. 
App.)  585. 

8  63.  Where  a  contract  for  the  exchange  of 
property  provided  that  if  the  purchaser  whom 
the  broker  proctired,  failed  to  perform,  his  ti- 
tle to  a  certain  tract  should  pass  to  the  other 
party  in  accordance  with  a  deed  deposited 
with  the  broker,  failure  to  have  such  deed  re- 
corded upon  the  purchaser's  failure  to  perform 
held  to  be  the  fault  of  the  owner  so  that  it 


would  not  prevent  the  brok»  from  recovering 
commissions. — Lewis  v.  Mansfield  Grain  &  Ele- 
vator Co.  (Tex.  Civ.  App.)  685. 

8  74.  A  mere  selling  agent  or  broker  has  no 
such  interest  in  a  contract  to  purchase  land  as 
authorises  recovery  for  lost  commissions  from 
the  purchaser  who  refuses  to  perform, — Le 
Master  v.  Dalhart  Real  Estate  Agency  (Tex. 
Civ.  App.)  185. 

8  74.  4-  contract  between  the  owner  and  a 
purchaser  procnred  by  defendant  brokers  held 
not  to  make  defendants'  commissions  depend 
upon  the  consummation  of  the  exchange  of 
property  between  them  but  upon  the  approval 
of  the  title  of  each  party,  nor  were  defendants 
bound  to  look  to  the  purchaser  for  their  com- 
missions if  he  failed  to  perform,  plaintiffs  be- 
ing bound  to  pay  the  commissions  in  such  case. 
—Lewis  V.  Mansfield  Grain  &  Elevator  Co. 
(Tex.  Civ.  App.)  585. 

V.  ACTIONS  FOB  COMFENSATIOIT. 

8  86.  Evidence  held  to  sustain  an  implied 
finding  that  a  broker  was  the  procuring  cause 
of  a  sale.— CaUen  r.  Bevil  (Tex.  Civ.  App.) 
369. 

VI.  RIGHTS,  POWERS,  AND  UABIU- 
TIES  AS  TO  THIRD  PERSONS. 

8  100.  A  purchaser  of  land  held  not  entitled 
to  specific  performance  of  the  contract  of  pur- 
chase.—Shirley  T.  Coffin  (Tex.  Civ.  App.)  181. 

BUILDING  CONTRACTS. 

See  Contracts,  8  280. 

Measure  of  damages  for  breach,  see  Damages, 

8  123.  * 
Parol   or   extrinsic  evidence,   see   Evidence,   f 

899. 

BURGLARY. 

Z.    OFFENSES  AND  RESPOHSIBIUTT 
THEREFOR. 

8  2.  Pen.  Code  1895,  art.  841,  held  to  be  an 
addition  to  articles  838  and  839,  and  nnder  the 
three  articles  burglary  is  committed  by  discharg- 
ing firearms  into  a  house  with  intent  to  injure 
the  person  therein ;  the  intent  not  necessarily 
being  to  commit  a  felony.— Railey  r.  State  (Tax. 
Cr.  App.)  1120. 

8  9.  The  unlawful  entering  a  building  within 
Klrby's  Dig.  88  1603-1605,  defining  burglary, 
defined.— Finson  v.  State  (Arl^)  751. 

8  9.  Under  Kirby's  Dig.  8$  1603-1605,  one 
held  guilty  of  burglary.— Pinson  t.  State  (Ark.) 

751. 

IZ.  PBOSEOUnON  AND  PUNISHMENT. 

Cumulative  sentences  for  burglary  and  larceny, 

see  Criminal  Law,  g  1210. 
Evidence  of  other  offenses,  see  Criminal  Law, 

8  309. 
Opinion  evidence,  see  Criminal  Law,  8  448. 

8  39.  In  a  prosecution  for  burglary  nnder 
Pen.  Code  189^  art.  841,  certain  evidence  held 
properly  excluded.— Railey  v.  State  (Tex.  Or. 
App.)  1120. 

8  46.  It  was  unnecessary  for  the  instructions 
to  give  the  number  of  the  car  alleged  to  have 
been  burglarized,  where  the  state  elected  to 
prosecute  for  the  burglary  of  a  car  named.— 
Gilbert  v.  State  (Tex.  Cr.  App.)  1126. 

CALENDARS. 

Computation  of  time,  see  Time. 
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CANALS. 

Restraining  interference  with.  Me  Injunction, 
i  136. 

CANCELLATION  OF  INSTRUMENTS. 

See  Quieting  Title. 

Rescission  of  contracts  in  general,  see  Con- 
tracts, §  261. 

Setting  aside  fraudulent  conveyances,  ^ee  Fraud- 
ulent Conveyances,  §§  295-300. 

I.  BIGHT  OF  ACTIOir  AHD  DEFENSES. 

S  3.  Rescission  of  a  deed  will  be  applied  on- 
ly where  there  is  a  failure  of  the  entire  con- 
Bideration,  or  such  nonperformance  of  a  mutual 
dependent  covenant  as  amounts  to  abandon- 
ment of  contract. — Haydon  v.  St.  Louis  &  S.  F. 
R.  Co.  (Mo.)  15. 

i  14.  Failure  of  a  railroad  company  to  com- 
ply with  a  provision  of  a  contract  Keld  not 
ground  for  a  suit  to  rescind  the  contract  and 
a  deed  executed  in  pursuance  thereto. — Haydon 
V.  St  Louis  &  S.  F.  R.  Co.  (Mo.)  15. 

i  15.  A  bill  for  rescission  cannot  be  ordina- 
rily maintained  for  mere  breach  of  contract  for 
which  complainant  has  an  adequate  remedy  at 
law.— Haydon  y.  St.  LouU  &  a  F.  R.  Co.  (Mo.) 
15. 

H.  PBOOEEBIHOS  AND  BEI.IEF. 

Amendment  of  pleading  after  rendition  of  oral 
opinion  by  court,  see  Pleading,  i  245. 

Appellate  jurisdiction  as  dependent  on  title  of 
realty  being  involved,  see  Courts,  i  231. 

CANDIDATES. 

For  office,  see  Elections,  !{  139-15& 

CAPIAS. 

Capias  pro  fine  for  costs,  see  Costs,  §  32L 

CAR  INSPECTORS. 

As  fellow  servants  of  conductors,  see  Master 
and  Servant,  {  181. 

CARNAL  KNOWLEDGE. 

See  Rape. 

CARRIERS. 

X.    CONTROI.  AND  BEGVIATION  OF 
COMMON  CARBIERS. 

(A)  IB  General. 

Excessive  fines  for  violation  of  regulation,  see 
Criminal  Law,  §  1214. 

Law  providing  cumulative  penalties  for  char- 
ging excessive  rates  as  depriving  of  property 
without  due  process  of  law,  see  Constitution- 
al Law,  {  298. 

Validity  of  law  making  rates  fixed  by  railroad 
commission  conclusive  except  in  direct  action 
to  test  validity  as  denying  equal  protection  of 
law,  see  Constitutional  Law,  §  242. 

I  4.  A  belt  line  railway  company  held  not  a 
common  carrier  within  the  meaning  of  Acts 
1905,  p.  29,  c.  25,  8  1,  relating  to  the  venue  of 
actions  against  common  carriers.— Texas  &  P. 
Ry.  Co.  V.  Henson  (Tex.  Civ.  App.)  1127. 

i  12.  Under  Rev.  St.  1895,  arts.  4565,  45G6, 
certain  freight  rates  held  unreasonable  and  un- 
just.—Texas  &  N.  O.  R.  Co.  V.  Sabine  Tram 
Co.  (Tex.  Civ.  App.)  256. 

i  13.  A  contract  rate  in  a  transportation 
.-contract  which  was  a  mistake  held  not  a  dis- 


crimlna;tion.^reza8  Mexican  Ry.  Co.  t.  Reed 
(Tex.  Civ.  App.)  519. 

{  13.  The  charging  of  a  lower  freight  rate 
not  open  to  all  shippers  is  a  discrimination.— 
Texas  Mexican  Ry.  Go.  t.  Reed  (Tex.  Civ. 
App.)  619. 

i  20.  Under  Rev.  St.  1895,  arts.  4573,  4575. 
a  carrier  held  guilty  of  separate  offenses,  and 
liable  to  a  penalty  for  eadi  offense. — Texas  & 
N.  O.  R.  Co.  V.  Sabine  Tram  Co.  (Tex.  Civ. 
App.)   256. 

{  20.  Under  Rer.  St.  1895,  art  4575,  a  raU- 
road  making  an  overcharge  under  a  mistake  of 
law  held  liable  to  the  penalties  imposed. — Texas 
&  N.  O.  R.  Co.  V.  Sabine  Tram  O).  (Tex.  Civ. 
App.)  250. 

{  20.  Under  Rev.  St  1895,  arts.  4573,  4581, 
a  shipper  held  entitled  to  recover  penalties  for 
each  separate  act  of  extortion  committed  by 
the  carrier  demanding  excessive  freight  cb8iK>^ 
—Texas  &  N.  O.  R.  Co.  v.  Sabine  Tram  Co. 
(Tex.  Civ.  App.)  256. 

i  20.  Under  Rev.  St  1895,  arts.  4568,  4575.  a 
shipper  held  authorized  to  sue  for  excessive 
freight  charges  collected  by  the  carrier,  and  for 
the  penalties  imposed  without  applying  to  the 
Railroad  Commission  for  relief.— Texas  &  N.  O. 
K.  Co.  v.  Sabine  Tram  Co.  (Tex.  Cir.  App) 
^56. 

n.  OABRIAOE  OF  GOODS. 

(A)  DeliT-ery  to  Cajrrler. 

{  4L  Facts  held  to  show  a  delivery  of  cot- 
ton to  a  railroad  company  for  transportation 
before  it  was  destroyed  by  fire. — Texas  Mid- 
land R.  R.  v.  H.  L.  Edwards  &  Co.  (Tex.  Civ. 
App.)  670. 

(F)  Loas  of  or  Injnrr  to  Ctoods. 

i  134.  In  an  action  against  a  railroad  for 
cotton  destroyed  by  fire,  while  on  the  platform 
of  a  cotton  compress  company  to  be  Shipped 
over  defendant  road,  evidence  held,  to  sustain 
a  finding  that  the  compress  company  was  de- 
fendant's agent  for  receiving  the  cotton. — ^Tex- 
as Midland  K.  R.  v.  H.  L.  Edwards  &  Co. 
(Tex.  CHv.  App.)  570. 

(B)  UmltatloB  of  Liability. 

S  150.  Public  policy  forbids  a  common  car- 
rier from  exempting  itself  by  contract  from 
damages  for  loss  by  its  own  negligenge. — Kan- 
sas City  Southern  Ry.  Co.  y.  Carl  (Ark.)  032. 

{  153.  Where  cotton  had  been  delivered  to 
a  railroad  company  and  accepted  for  shipment, 
the  fact  that  the  bills  of  lading,  which  had  not 
heen  signed  before  the  cotton  was  destroyed  by 
fire,  negatived  the  company's  liability  fur  de- 
struction by  fire  held  not  to  prevent  a  recovery 
of  the  value  of  the  cotton.— -Texas  Midland  R. 
R.  V.  H.  L.  Edwards  &  Co.  (Tex.  Civ.  App) 
570. 

(I)  Connecting  Carriers. 

{  180.  Under  the  Hepburn  amendment  (Art 
June  29,  1906,  c.  3591,  §  7.  34  Stat  593  [U.  S. 
Comp.  St.  Supp.  1907,  p.  006J)  to  the  interstate 
commerce  act  (Act  Feb.  4,  1887,  c.  104.  i  2i1, 
24  Stat.  386  [V.  S.  Comp.  St  1901,  p.  316il|). 
an  initial  carrier  could  not  by  contract  limit  the 
liability  of  a  connecting  carrier  for  loss  of 
freight  on  its  line.— Kansas  City  Southern  Ry. 
Co.  V.  Carl  (Ark.)  932. 

5  185.  Where  the  initial  carrier  received 
goods  for  transportation  to  another  state  by  a 
connecting  carrier,  in  absence  of  contrary  evi- 
dence, it  is  presumed  that  the  goods  were  lost 
through  the  negligence  of  the  last  carrier.— 
Kansas  City  Southern  Ry.  Co.  v.  Carl  (Ark.) 
032. 
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(J)  CIi«rves  and  Uena. 

I  192.  Where  both  carrier  and  cattle  shipper 
intended  the  cattle  should  be  transported  at  the 
regular  rate,  which  hj  mistake  was  not  named 
in  the  contract,  it  was  not  material  that  the 
shipper  had  no  knowledge  of  a  contract  provi- 
sion for  the  correction  of  the  rate,  if  erroneous. 
— Texas  Mexican  Ry.  Co.  t.  Reed  (Tex.  Civ. 
App.)  519. 

I  193.  A  cattle  shipper,  being  liable  for  ad- 
ditional freight  charge  from  a  mistake  in  the 
rate,  and  having  refused  to  pay  the  same,  could 
not  recover  for  injury  to  the  cattle  while  de- 
tained by  the  last  carrier,  in  the  absence  of  neg- 
ligence m  caring  for  the  cattle  while  so  de- 
tained.—Texas  Mexican  Ry.  Co.  v.  Reed  (Tex. 
Civ.  App.)  619. 

i  198.  A  connecting  carrier  by  receiving  cat- 
tle from  the  initial  carrier  for  a  further  trans- 
Fiortation  to  destination  is  not  bonnd  b^  a 
reight  rate  specified  by  the  initial  earner's 
ageqt  through  mistake.— Texas  Mexican  Ry.  Co. 
V.  Reed  (Tex.  Civ.  App.)  619. 

m.  OABBZAOE  OF  UVE  STOCK. 

Application  of  instructions  to  pleadings  and  is- 
sues in  action  for  injuries,  see  Trial,  S  251. 

Opinion  evidence  as  to  value,  see  Evidence,  { 
497. 

i  210.  If  a  carrier's  agent  ordered  plaintiff 
to  onload  a  horse  at  a  place  where  there  were 
no  proper  facilities,  it  was  immaterial,  upon 
plaintiff's  right  to  recover  for  resulting  injuries, 
-whether  contract  of  carriage  was  to  unload  the 
horse  at  that  point  or  another. — Lioaisville  &  N. 
R.  Co.  V.  Gonnley  (Ky.)  965. 

S  215.  The  crowded  condition  of  the  stock- 
yards at  its  terminus  he!d  not  to  excuse  a  rail- 
road company  from  liability  for  negligence  in 
handling  a  shipment  of  cattle.— Texas  &  P.  Ry. 
Co.  v.  Henson  (Tex.  Civ.  App.)  1127. 

S  219.  An  initial  carrier's  negligence  in  nam- 
ing an  incorrect  freight  rate  to  a  cattle  ship- 
per held  not  the  proximate  cause  of  injury  to 
the  cattle  resulting  from  their  detention  by  the 
ultimate  carrier  because  of  the  shipper's  refus- 
al to  pay  the  difference  between  the  specified 
and  correct  rate.— Texas  Mexican  Ry.  Co.  v. 
Reed  (Tex.  Civ.  App.)  519. 

§  219.  A  cattle  shipper,  being  liable  for  addi- 
tional freight  charge  from  a  mistake  in  the 
rate,  and  having  refused  to  pay  the  same,  could 
not  recover  for  injury  to  the  cattle  while  de- 
tained by  the  last  carrier,  in  the  absence  of 
negligence  in  caring  for  the  cattle  while  so  de- 
tained.—Texas  Mexican  Ry.  Co.  v.  Reed  (Tex, 
Civ.  App.)  519. 

{  228.  In  an  action  against  a  railroad  com- 
pany for  4amage8  for  injuries  to  a  horse  in  un- 
loading it,  evidence  held  to  sustain  a  verdict 
for  f2,0(X).— Louisville  &  M.  R.  Co.  v.  Gormley 
(Ky.)  965. 

§  228.  In  an  action  against  a  carrier  for  in- 
juries to  cattle,  an  instruction  that  the  burden 
of  proof  of  the  carrier's  negligence  on  the  whole 
case  was  on  plaintiffs  held  proper. — Baker  t. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  (Tex.  Civ. 
App.)  907. 

S  230.  Where  there  was  evidence  that  cattle 
shipped  died  from  their  inherent  condition,  there 
was  no  error  in  submitting  that  phase  of  the 
carrier's  defense  to  the  jury.— Baker  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  (Tex.  Civ. 
App.)  907. 

i  230.  An  instruction  requiring  that  a  car- 
rier must  have  used  ordinary  care  in  shipping 
plaintiff's  cattle  before  it  would  be  relieved  mm 
liability  for  ordinary  shrinkage  held  not  prej- 


udicial to  plaintiff.— Baker  v.  Missouri,  E.  & 
T.  Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  907. 

IV.   OABBZAOE   OF  PASSENOEB8. 

(A)  Relation  Between  Carrier  and  Pas- 
■enater. 

i  247.  One  who  re-entered  a  railroad  com- 
pany's depot  to  Durchaee  a  ticket  to  be  used 
on  another  line  held  not  a  passenger  of  the 
company.— International  &  G.  K.  R.  Co.  v.  Dun- 
can (Tex.  Civ.  App.)  362. 

(C)  Performance  of  Contract  of  Transpor- 
tation. 

{  277.  Punitive  damages  held  recoverable, 
where  a  conductor  abused  a  passenger  who 
boarded  the  train  not  knowing  that  it  did  not 
stop  at  the  station  to  which  he  had  a  ticket — 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Strosnider 
(Ky.)  971. 

{  277.  A  verdict  of  $750  ^e2<I  not  excessive, 
where  a  conductor  abused  and  threatened  a 
passenger  who  had  boarded  the  train  hot  know- 
ing that  it  did  not  stop  at  bis  station. — Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  v,  Strosnider  (Ky.) 
971. 

{  278.  Whether  signals  by  plaintiff  at  a  rail- 
road flag  station  were  sufficient  to  attract  the 
attention  of  the  engineer  held  for  the  jury. — 
Louisville  &  N.  R.  Co.  v.  Moore  (Ky.)  666. 

(D)  Personal  Injnrles. 

Assumption  by  judge  as  to  facts  in  instructions, 
see  Trial,  f  191. 

Receiver  of  railroad  comrainy  as  party  defend- 
ant, see  Receivers,  {  179. 

{  280.  Instructions  only  requiring  of  a  car- 
rier's servants  the  exercise  of  ordinary  care  to 
protect  passengers  from  injury'  held  to  call  for 
a  degree  of  care  below  the  legal  requirements. — 
Groshong  v.  United  Rys.  Co.  of  St.  Louis  (Mo. 
App.)  1084. 

i  282.  A  railroad  company  is  not  liable  for 
injuries  to  a  passenger  durmg  other  parts  of 
the  journey  before  becoming  a  passenger  on 
its  road.— International  &  G.  N.  R.  Co.  v.  Dun- 
can (Tex.  Civ.  App.)  362. 

i  288.  A  carrier  must  exercise  a  very  high 
degree  of  care  to  protect  its  passengers  from 
misconduct,  assaults,  or  injury  by  its  servants. 
—Missouri,  K.  &  T.  Ry.  C3o.  of  Texas  v.  (3e»- 
ren  (Tex.  Civ.  App.)  905. 

{  284.  A  carrier  is  not  responsible  for  in- 
juries to  a  passenger  by  the  acts  of  another  pas- 
senger unless  the  carrier  was  negligent  in  not 
anticipating  the  danger  and  guarding  against  it. 
—Adams  v.  Louisville  4  N.  R.  C!o.  (Ky.)  419. 

i  284.  A  carrier's  liability  for  injuries  to  a 
passenger  caused  by  the  acts  of  fellow  passen- 
gers  defined. — International  &  G.  N.  R.  Co.  T. 
Duncan  (Tex.  Civ.  App.)  362. 

'i  284.  A  earner  must  exercise  a  very  high 
degree  of  care  to  protect  its  passengers  from 
misconduct,  assaults,  or  injury  by  third  persons. 
—Missouri,  K.  &  T.  Ry.  Ca  of  Texas  v.  Ger- 
ren  (Tex.  Civ.  App.)  905. 

S  287.  A.  carrier  held  not  negligent  in  fall- 
ing to  stop  or  slacken  the  speed  of  a  train  on 
a  passenger's  signal,  resulting  in  injury  to  him. 
— Bruff  v.  Illinois  Cent.  R.  Co.  (Ky.)  475. 

§  303.  A  passenger  is  entitled  to  a  reason- 
able time  in  which  to  alight.— Westervelt  v.  St 
Louis  Transit  Co.  (Mo.)  114. 

i  303.  In  an  action  for  injuries  to  a  passen- 
ger while  attempting  to  alight  caused  by  the 
premature  start  of  the  car,  the  conductor  held 
bound   to  know   that  she  was  in  the  act   of 
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Alighting.— Westerrelt  T.  St.  Loais  Transit  Co. 
{!&.)  114. 

{  303.  A  car  having  tteen  stopped  in  response 
to  a  passenger's  signsu  to  aliglit,  the  operatives 
should  exercise  care  not  to  start  it  until  as- 
sured that  no  person  was  in  the  act  of  alighting. 
— Oroshong  v.  United  Rys.  Co.  of  St.  Louis 
(Mo.  App.)  1081. 

{  303.  In  an  action  for  injuries  to  a  mail 
clerk  while  attempting  to  alight  from  his  car, 
evidence  held  insulBcient  to  establish  negli- 
gence on  the  part  of  the  carrier.— Houston  &  T. 
C.  Ry.  Co.  T.  Keeling  (Tex.  Civ.  App.)  597. 

§  306.  A  leaser  street  railway  company  held 
not  liable  for  injuries  suffered  by  passengers  re- 
sulting from  the  negligence  of  a  servant  or  em- 
ploy6  of  the  leasee. — Westerveit  v.  St.  Louis 
Transit  Co.  (Mo.)  114. 

I  315.  In  an  action  for  injnries  to  a  street 
car  passenger  by  an  alleged  premature  start, 
plaintitF  held  not  committed  to  the  theory  that 
the  west  side  of  a  street  intersection  was  the 
regular  stopping  place  for  the  discharge  of  east- 
bound  passengers.— Groshong  v.  United  Rys.  Co. 
of  St.  Louis  (Mo.  App.)  1084. 

$  316.  Injury  to  a  person  by  a  passing  train 
at  a  flag  station,  held  not  within  the  rule  res 
ipsa  loQuitur.— Brutf  v.  Illinois  Cent.  R.  Co. 
(Ky.)  475. 

I  317.  In  a  suit  for  injuries  to  a  female 
passenger,  made  sick  by  the  unsanitary  condi- 
tion of  the  car,  held  proper  to  admit  evidence 
as  to  a  child  being  sick  in  an  adjoining  com- 

£artment.— International    &   G.   N.    R.   Co.   v. 
tuncan   (Tex.  Civ.  App.)  362. 

S  320.  In  an  action  for  injuries  to  a  passen- 
ger by  the  fall  of  another  passenger's  suit  case 
from  the  parcel  rack,  whether  the  carrier  was 
negligent  held  for  the  jury.— Adams  v.  Louis- 
ville &  N.  R.  Co.  (Ky.)  419. 

i  321.  Certain  instructions  in  an  action  for 
injuries  to  a  street  car  passenger  by  a  prema- 
ture start  held  a  sufficient  charge  on  the  issue 
of  whether  she  had  a  reasonable  opportunity  to 
alight.— Westerveit '  v.  St.  Louis  Transit  Co. 
(Mo.)  114. 

i  321.  In  an  action  for  injuries  to  a  street 
car  passenger,  the  refusal  of  certain  of  plain- 
tifTs  requested  instructions  and  the  giving  of 
defendant's  request  held  erroneous. — Uroshone 
v.  United  Rys.  Co.  of  St.  Louis  (Mo.  App.) 
1084. 

S  321.  A  request  to  charge  failing  to  require 
a  finding  that  the  crew  of  defendant's  car  from 
which  plaintiff  alighted  when  injured  knew  or 
could  have  known  that  plaintiff  was  alighting 
in  time  to  avoid  hurting  her  was  properly  re- 
fused.—Groshong  V.  United  Rys.  Co.  of  St» 
Louis  (Mo.  App.)  1084. 

{  321.  Where  a  passenger  introduced  evi- 
dence to  show  that  the  street  car  halted  to  per- 
mit her  to  alight  and  was  carelessly  started, 
she  was  entitled  to  have  such  situation  sub- 
mitted to  the  jniT,  though  she  was  mistaken  in 
her  claim  as  to  the  place  where  the  car  usually 
stopped. — Groshong  v.  United  Rys.  Co.  of  St. 
Louis  (Mo.  App.)  1084. 

t  321.  In  an  action  for  injuries  to  a  passen- 
ger held  error  to  refuse  defendant's  request  to 
charge  as  to  the  burden  of  proof. — International 
&  G.  N.  R.  Co.  T.  Dnncan  (Tex.  CSv.  App.) 
362. 

{  321.  In  an  action  by  a  passenger  for  an 
assault  committed  by  the  auditor,  the  refusal 
of  a  charge  as  to  previous  misconduct  of  passen- 
ger held  erroneous.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Gerren  (Tex.  Civ.  App.)  903. 


(E)  ContrlbntorT   NeKllatenee  of  PersoK 
Injnrcd. 

S  327.    A  prospective  passenger  injured  while 
attempting  to  stop  a  tram  which  he  intended  to 
board  held  negligent— BruS  t.  Illinois  Cent.  B.  * 
Co.  (Ky.)  475. 

§  341.  A  passenger  held  guilty  of  contribu- 
tory negligence  precluding  a  recovery  for  an 
assault  committed  by  an  employ^. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Gerren  (Tex,  Civ. 
App.)  905. 

i  347.  Whether  a  passenger  injured  by  the 
fall  of  a  suit  case  from  the  parcel  rack  above 
her  was  negligent  in  not  observing  it,  or  in 
sitting  under  it  without  objection,  held  for  the 
jury.- Adams  v.  Louisville  &  N.  R,  Co.  (Ky.) 
419. 

CASE  ON  APPEAL 

-  °^  I 

Error,  i  544 


Necessity  for  purpose  of  review,  see  Apiteal  and 
"      ,4. 


CATTLL 


See  Animals. 


CAUSE  OF  ACTION. 

See  Action;    Malicious  Prosecution,  (f  16,  21. 

CENSUS. 

i  8.  Rev.  St.  1899.  i  5895a  (Ann.  St  1906. 
p.  2990),  did  not  repeal  section  6300  (page 
3147),  regulating  the  taking  of  a  census  of  a 
city  of  the  fourth  class,  except  to  determine 
the  tax  rate.— State  ex  rel.  Holladay  v.  Rinke 
(Mo.  App.)  159. 

CERTIFICATE. 

Land  certificate,  see  Public  Lands,  |  174. 

Of  deposit  as  promissory  note,  see  Bills  and 
Notes,  i  42. 

Of   nomination,   see    Elections,   S§    139,   158. 

Of  trial  court  as  to  time  of  perfecting  appnl 
as  condition  precedent  to  afBrmance  for  fail- 
ure to  file  transcript,  see  Appeal  and  Er- 
ror, {  1127. 

To  notice  of  tax  sale,  see  Taxation,  {  658. 

CERTIORARI. 
X.  hatvkb  and  GROimDS. 

S  5.  Certiorari  held  the  proper  remedy,  where 
it  affords  an  adequate  remedy  for  an  excess  of 
jurisdiction,  or  the  exercise  by  an  inferior  court 
or  public  officer  of  unauthorized  powers. — State 
ex  rel.  Sanks  v.  Johnson  (Mo.  App.)  780. 

S  14.  The  action  of  the  county  court  is  under 
the  control  of  superior  courts,  exercised  by 
certiorari.— State  ex  rel.  Sanks  v.  Johnson  (Mo. 
App.)  780. 

i  28.  Certiorari  is  the  proper  remedy  to  re- 
strain inferior  courts  or  public  officers  when 
they  act  in  excess  of  their  jurisdiction. — State 
ex  rel.  Sanks  v.  Johnson  (Mo.  App.)  780. 

$  ma.  An  Inferior  tribunal  or  officer  having  ju- 
risdiction to  act,  and  invested  with  discretionary 
powers,  cannot  be  controlled  by  certiorari  by  a 
superior  tribunal,  however  ^  improper  the  dis- 
cretionary power  has  l>een  exercised. — State  ex 
rel.  Sanies  v.  Johnson  (Mo.  App.)  780. 

CHALLENGE. 

To  juror,  see  Jury,  {$  97-116. 
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CHAMPERTY  AND  MAINTENANCL 

t  3.  The  English  statute  (St.  32  Hen.  YIII,  c 
9)  against  the  sale  of  pretended  titles  to  lands 
not  In  possession  is  not  a  part  of  the  common 
law  of  ArkansaR,  having  been  abrogflted  by  the 
statutes  extending  the  right  of  alienation. — 
Moore  v.  Sbarpe  (Ark.)  341 ;  Morris  v.  Fontaine 
(Ark.)  347 ;    Hurst  v.  Lund,  Id. 

i  4.  Kt.  St.  1909,  a  209  (Russell's  St.  U 
1776,  1783),  216,  declaring  void  champertous 
agreement*,  held  not  to  render  void  the  cause 
of  action  made  the  subject  of  such  an  agree- 
ment—Cumberland TelevhoJtS  &  Telegraph  Co. 
V.  Maxberry  (Ky.)  447. 


CHANCERY. 


See  Equity. 


CHANGE  OF  POSSESSION. 

Necessity  as  against  creditors  of  grantor,  aee 
Fraudulent  Conveyances,   {  154. 

CHARACTER. 

Kvidence  of  admissible  by  reason  of  admission 
of  similar  testimony  by  adverse  party,  see  Ev- 
idence, i  155. 

Of  accus^  in  criminal  prosecutions,  see  Crim- 
inal Law,  {{  369-380. 

Of  witness,  see  Witnesses,  {{  337-350. 

CHARGE. 

By  carrier,  see  Carriers,  fi  12,  192,  193. 
To  jniy  in  civil  actions,  see  Trial,  $|  191-205. 
To  jury,  in  criminal  prosecutions,  see  Criminal 
Law,  IS  770-823. 

CHARITIES. 

Liability  of  master  for  negligence  of  physician 
employed  to  treat  servant,  as  a  mere  charity, 
see  Master  and  Servant,  §  92. 

CHARTER.  ^ 

Of  municipal  corporations,  see  Municipal  Cor- 
porations, H  IS,  21. 

CHAHEL  MORTGAGES. 

See  Pledges. 

CHEAT. 

See  False  Pretenses;   Fraud. 

CHECKS. 

See  Bills  and  Notes. 

Alteration  of,  burden  of  proof,  see  Alteration  of 
Instruments,  $  27. 

CHILDREN. 

See  Guardian  and  Ward ;  Infants. 
Injuries  to,  caused  by  defect  in  street,  care  re- 
quired, see  Municipal   Corporations,  I  7C3. 

CHURCHES. 

See  Religious  Societies. 

CIRCUMSTANTIAL  EVIDENCE. 

Weight  and  sufficiency,  see  Criminal  Law,  g 
5(54. 


CITIES. 

See  Municipal   Corporations. 


CITIZENS. 

Equal    protection    of  laws,    see    Constitutional 

Law,   gg   210-242. 
Privileges  and   immunities,   see  Constitutional 

Law,  g  207. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  g§  207,  210-242. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

Against  estate  of  bankrupt,  see  Bankruptcy,  || 
3J4|  830i 

CLASS  LEGISLATION. 

See  Constitutional   Law,  g  207. 

CLERICAL  ERRORS. 

Correction  of  in  judgment  rendered  on  appeal 
or  error,  aee  Appeal  and  Error,  g  1185. 

CLERKS  OF  COURTS. 

Presumptions  as  to  oerformance  of  official  duty, 
see  Evidence,  g  83. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  Evidence,  g  443. 

COLLATERAL  ATTACK. 

On  judgment,  see  Judgment,  gg  470-518. 

On  judgment  against  infant,  see  Infants,  g  112. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKING. 

See  Frauds,  Statute  of,  g  23. 

COLLECTION. 

Of  taxes,  see  Taxation,  gg  581.  589.  ' 

COLOR  OF  TITLE. 

To  sustain  adverse  possession,  see  Adverse  Pos- 
session. 

COMBINATIONS. 

See  Conspiracy ;   Monopolies,  g  18. 

COMITY. 

Between  courts,  see  Courts,  gg  480,  488. 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  Carriers. 
Conclusiveness  ou   state  courts  of  decision  of 

federal  Supreme  Court,  on  question  of  what 

constitutes   interstate  and  foreign  commerce, 

see   Courts,    g    97. 
Presumptions  as  to  validity  of  regulations,  see 

Constitutional  Law,  g  48. 
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H.  BUBJEOTB   OF  XtEOITI.ATION. 

S  33.  A  shipment  held  intrastate  commerce 
governed  by  the  rates  fixed  by  the  Texas  Rail- 
road Commission. — ^Tezas  &  N.  O.  R.  Co.  t. 
.  Sabine  Tram  Co.  (Tex.  Civ.  App.)  256. 

I  33.  The  question  whether  a  shipment  of 
goods  is  intrastate  or  interstate  commerce  must 
he  determined  by  the  shipping  contract.— Texas 
&  N.  O.  R.  Co.  V.  Sabine  Tram  Co.  (Tex.  Civ. 
App.)  256. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

Inquisition  of  lunacy,  see  Insane  Persons,  SS  24, 

Railroad  commission,  application  to  for  relief 
against  excessive  charges  as  condition  prece- 
dent to  recovery  of  penalty,  see  Carriers,  i  20. 

Validity  of  law  malting  rates  fixed  by  railroad 
commission  conclusive  except  in  direct  action 
to  test  validity  as  denying  equal  protection  of 
law,  see  Constitutional  Iaw,  (  242. 

COMMISSIONERS. 

Highway  commissioners,  see  Highways,  S|  39, 
41. 

Railroad  commissioners,  application  to  for  re- 
lief against  excessive  charges  as  condition 
Frecedent  to  recovery  of  penalty,  see  Carriers, 
20. 

Validity  of  law  making  rates  fixed  by  railroad 
commissioners  conclusive  except  in  direct  ac- 
tion to  test  validity  as  denying  equal  pro- 
tection of  law,  see  Constitutional  Law,  {  242. 

COMMISSIONS. 

Of  broker,  see  Brokers,  H  5^-74,  86. 

COMMITMENT. 

For  contempt,  see  Contempt,  $  64. 

On  charge  of  crime,  see  Criminal  Law,  8  210. 

COMMITTEE. 

Qnaidianshtp  of  insane  persons,  see  Insane  Per^ 
sons,  I  30. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

Abrogation  of  common  law  rule  relating  to  sale 
of  pretended  title  to  lands  not  in  possession, 
see  Champerty  and  Maintenance,  {  3. 

Jurisdiction  of  county  court,  see  Courts,  {  183. 

COMMON  SCHOOLS. 

3ee  Schools  and  School  Districts,  §  12. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  §!  260,  273. 

COMPENSATION. 

For  property  taken  for  public  use,  see  Emi- 
nent Domain,   {   124. 

Of  particular  elaties  of  officert  or  other  pertom. 
See  Brokers.  !{  S»-74,  86;  Guardian  and  Ward, 

S  150;  Witnesses,  {  32. 
Servant,  see  Master  and  Servant,  S  82. 


COMPETENCY. 

Of  evidence  in  civil  actions,  see   Evidence,  | 

15a. 
Of  experts  as  witnesses,  see  Evidence,  SS  S37, 

539%. 
Of  jurors,  see  Jury,  S§  97-116. 
Of  witnesses  in  general,  see  Witnesses,  Si  4S- 

202. 

COMPLAINT. 

In  criminal  prosecutions,  see  Criminal  Law,  f 
210;   Indictment  and  Information. 

COMPOSITIONS  WITH  CREDITORS. 

See   Compromise  and   Settlement 

COMPRESS  COMPANIES. 

As  agents  of  carriers  for  receipt  of  goods,  see 
Carriers,  i  134. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;    Payment;    Re- 
lease. 

i  8.  Insured's  acceptance  of  a  check  which 
the  company  falsely  claimed  represented  the  cash 
surrender  value  of  his  policy  which  the  com- 
pany had  forfeited  held  not  to  constitute  a  com- 
promise settlement. — New  York  Life  Ins.  Co.  ▼. 
Van  Meter's  Adm'r  (Ky.)  438. 

S  19.  A  buyer  inspecting  the  goods  before  an 
adjustment  of  the  damages  for  noncompliance 
with  the  contract  held  not  entitled  to  urge  that 
his  claim  did  not  cover  all  the  loss. — Hardy 
Buggy  Co.  V.  Royal  Body  Co.  (Ky.)  450. 

COMPUTATION. 

Of  period  of  limitation,  see  Limitation  of  Ac- 
tions, i§  72-127. 
Of  time,  see  Time. 

CONCLUSION. 

Of  witness,  see  .Evidence,  if  471-497. 

CONCURRENT  JURISDICTION. 

Of  courts,  see  Courts,  IS  480,  488. 

CONDEMNATION. 

Taking  property  for  public  use,  see  Eminent 
Domain. 

CONDITIONAL  SALES. 

See  Sales,  {  479. 

CONDITIONS. 

Imposition  of  on  granting  equitable  relief,  see 

Equity,  i  423. 
In  deeds,  see  Deeds.  U  144,  168. 
In  insurance  policies,  see   Insuranoe,  it  335- 

367.  748. 
Precedent  to  distraint  for  taxes,  see  Taxation, 

g   581. 
Precedent  to  action  for  penalties  for  excessive 

charges  by  carriers,  see  Carriers,  {  20. 

CONDUCTORS. 

Railroad  conductors  as  fellow  servants  of  car 
inspectors,  see  Master  and  Servant,  S  181. 

CONFIRMATION. 

By  senate  of  appointments  by  governor,  see  Offi- 
cers, §15. 
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Of  cwtrdian's  sale,  see  Guardian  and  Ward,  § 

CONFLICT  OF  LAWS. 

As  to  contract  of  agency,   aee   Principal  and 

Agent,  i  2. 
As  to  contract  to  send  telegram,  see  Telegraphs 

and  Telephones,  {  27. 
Conflicting  jurisdiction  of  courts,  see  Conrts,  |i 

480,  488. 

CONNECTING  CAItRIEftS. 

See  Carriers,  §{  180,  185. 

CONSIDERATION. 

Of  contract  in  general,  see  Contracts,  {  117. 

Of  particular  cla*»e»  of  eonirocti. 
See  Bills  and  Notes,  {§  465,  489. 
Notes  given  for  purchase  price  of  rights  in  pub- 
lic lands,  see  Public  Lands,  {  173. 
Sale  of  realty,  see  Vendor  and  Purchaser,  |  16. 

CONSOLIDATION. 

Of  actions,  see  Action,  U  46,  50. 

Of  church  societies,  see  Religious  Societies,  f 

34. 
Of  corporations,  see  Corporations,  |  S90. 

CONSPIRACY. 

Combinations  to  monopolize  trade,  see  Monoi>- 
olies,  {  18. 

Bvidence  of  acts  and  declarations  of  conspir- 
ators, see  Criminal  Law,  |  424. 

X.   OIVXL  I.IABIUTT. 

(B)  Actions. 

Instruction  on  weight  and  sufficiency  of  evi- 
dence, see  Trial,  {  194. 

S  19.  Evidence  held  to  sustain  a  finding  that 
defendant  P.  was  connected  with,  and  a  party 
to,  the  conspiracy  in  question. — Weatherred  v. 
B'inley  (Tex.  Civ.  App.)  895. 

§  21.  In  an  action  for  conspiracy,  an  in- 
struction that  if  one  ot  the  defendants  was  not 
a  party  to  the  fraud  or  had  not  conspired,  or 
if  another  was  not  plaintiff's  agent,  the  jury 
should  find  for  the  defendants,  held  properly 
refused.— Weatherred  v.  Finley  (Tex.  Civ.  App.) 
895. 

S  21.  In  an  action  for  consi>iracy  a  requested 
charge  held  objectionable  as  misleading  the  jury 
to  disregard  or  minimize  the  weight  of  a  sub- 
quent  conveyance  to  one  of  the  conspirators  as 
affecting  the  original  transaction.— Weatherred 
V.  Finley  (Tex.  Civ.  App.)  805. 

XX.  oniMiirAX.  responsibiutt. 

(B)  Prosecatlon  and  Pnnlshnient. 

i  43.  An  indictment  held  to  sufficiently  charge 
a  conspdracy  to  bum  a  dwelling  house,  and, 
bavinK  sufficiently  described  it  for  purposes  of 
identification,  was  not  objectionable  for  failure 
to  allege  the  owner.^Luie  v.  Ommonwealth 
(Ky.)   486. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTION. 

Of  religious  societies,  see  Religious  Societies, 
«34. 


CONSTITUTIONAL  LAW. 

Provitiom  relating  to  particular  subjects. 

See  Bankruptcy,  g  9 ;  Conrts,  i  178 ;  Eminent 
Domain,  {  63 ;  Physicians  and  Surgeons,  g  2 ; 
Taxation,  §g  40,  42. 

Enactment  and  validity  of  statutes,  see  Stat- 
utes, H  5,  64. 

Special  or  local  laws,  see  Statutes,  gg  92-97. 

Subjects  and  titles  of  statutes,  see  Statutes,  H 
109,  113. 

XX.  COMSTBUCTIOir,  OPEltATIOK, 

AND  ENFOBCEBO^T  OF  COM- 

STXTXrrXOMAXi  FBOVX8XOMS. 

g  38.  The  constniction  of  a  state  statute 
which  brings  it  in  conflict  with  the  Constitu- 
tion will  nullify  it  as  effectually  as  if  it  had  in 
the  first  instance  been  enacted  in,  conflict  there- 
with.—Gilkeson  V.  Missouri  Pac.  Ry.  Co.  (Mo.) 
13& 

g  48.  Act  May  16,  1007  (Laws  1907,  p.  500, 
c.  22),  relating  to  foreign  corporations,  con- 
strued.—Western  Union  Telegraph  Co.  v.  State 
(Tex.  Civ.  App.)  194. 

XXX.  DXBTRXBUnOir  OF  OOVEBN- 

MENTAIi  POWERS  AMD 

FimOTIONS. 

(B)  Judicial  Povrem  and  Functions. 

g  70.  The  legislative  exercise  of  the  police 
power  must  be  reasonable,  and  whether  or  not 
it  is  reasonable  is  for  the  courts  to  determine, 
but  the  necessity  for  the  exercise  of  the  power 
in  a  given  case  is  addressed  to  the  discretion 
of  the  Legislature.— Missouri  &  N.  A.  R.  Ol 
V.  State  (Ark.)  930. 

g  70.  The  Constitution  permits  special  legis- 
lation when  general  laws  cannot  be  made  ap- 
plicable, and  the  Legislature  is  the  sole  judge 
of  the  necessity  for  a  special  statute.- Missouri 
&  N.  A.  R.  Co.  V.  State  (Ark.)  930. 

VX.  VESTED   RIGHTS. 

g  105.  One  contracting  with  the  state  must 
do  so  with  knowledge  that  he  must  rely  solely 
on  the  legislative  branch  for  performance  of 
the  contract  and  for  satisfaction  of  the  state's 
just  obligations,  though  the  privilege  of  suing 
the  state  is  extended  to  him,  as  the  right  to 
sue  the  state  is  not  a  vested  right,  and  may  be 
withdrawn  at  any  time.— Pitcock  v.  State  (Ailc) 
742. 

VXI.  OBXJOATXON  OF  OOMTRAOTS. 

(B)  Contractu  ot  States  and  Municipal- 
ities. 

g  120.  Statutes  regulating  the  control  and 
management  of  corporations  within  the  state 
are  not  contracts,  but  only  police  regulations, 
which  may  be  amended  or  repealed  at  pleasure. 
— State  ex  rel.  Equitable  Life  Assur.  Society  of 
United  States  v.  Vandiver  (Mo.)  45:  State  ex 
rel.  Metropolitan  Life  Ins.  Co.  v.  Same  (Mo.) 
63;  State  ex  rel.  Prudential  Life  Ins.  Co.  of 
America  v.  Same,  Id. 

IX.   PRIVILEGES  OR  niMITNITIES, 
AND   CX.ASS  I.EGISU1TION. 

g  207.  Enforcing  against  a  foreign  corpora- 
tion already  doing  a  local  business  m  the  state 
of  a  statute  exacting  conditions  as  prerequisite 
to  doing  such  business  held  not  an  abridgment 
of  privileges  and  immunities  of  a  citizen  of  an- 
other state. — Western  Union  Telegraph  Co.  r. 
State  (Tex.  Civ.  App.)  194. 

Z.  EQVAX.  PROTECTION  OF  I.AWS. 

{  210.  Const.  U.  S.  Amend.  14  held  to  ap- 
ply  to   corporations   and   to   forbid   states,    by 
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arbitrary  claasification,  to  place  burdens  upon 
one  class  of  persons  not  shared  by  others. — 
Missouri  &  N.  A.  K.  Co.  v.  State  (Ark.)  930. 

I  241.  A  statute  requiring  a  certain  railroad 
to  fence  Its  track  in  certain  counties  held  not 
yiolative  of  Const.  U.  S.  Amend.  14,  because 
there  are  other  railroads  in  that  portion  of 
the  state  and  another  railroad  traverses  one 
of  the  counties;  the  statute  not  being  an  ar- 
bitrary classification. — Missouri  &  N.  A.  R.  Co. 
V.  State  (Ark.)  930. 

S  242.  Rev.  St  1895,  art.  4584,  when  consid- 
■ered  in  connection  with  articles  4565,  456G,  held 
aot  to  deny  to  the  railroads  the  equal  protec- 
tion of  the  law  in  violation  of  the  fourteenth 
amendment  to  the  federal  constitution.— Texas 
&  N.  O.  R.  Co.  T.  Sabine  Tram  Ca  (Tex.  Civ. 
App.)  256. 

XI.  SITE  PROCESS   OF  Il&W. 

I  257.  Conviction  of  accused  for  murder  be- 
tore  a  judge  pro  tern  appointed  bjr  the  Governor 
without  authority  hM  a  deprivation  of  life 
without  due  process  of  law,  in  violation  of 
Const.  U.  8.  Amend.  14.— Oates  v.  State  (Tex. 
Or.  App.)  370. 

I  295.  Act  May  14,  1907  (Laws  1907,  p. 
447,  c.  8),  making  a  local  option  election  bind- 
ing unless  contested  within  the  time  presented, 
and  making  the  result  of  a  contest  binding 
though  a  person  may  not  have  been  a  party 
thereto,  held  not  a  denial  of  due  process  of  law 
in  violation  of  Const.  U.  S.  Amend.  14.— 
Stockard  v.  Reid  (Tex.  Civ.  App.)  1144. 

f  298.  Rev.  St.  1895,  art.  4581,  held  not  in- 
valid as  depriving  one  of  his  property  without 
due  process  of  law  in  violation  of  the  four- 
teenth  amendment  to  the  federal  Constitution. 
-Texas  &  N.  O.  R.  Co.  v.  Sabine  Tram  Co. 
(Tex.  Civ.  App.)  256. 

i  305  A  judgment  rendered  by  a  state  judge 
does  not  deprive  the  defeated  party  of  h's  ProP: 
ertv  without  due  process  of  law,  in  violation  of 
14A  amendment  to  the  federal  Constitution, 
merely  because  the  judge  was  the  fftl>er-in-law 
of  the  attorney  of  the  ""ccessfal  party  jvho  was 
entitled  to  receive  a  part  of  the  judgment  for 
his  f^.-Missouri.  K.  &  T.  Ry.  Co.  of  Texas 
T.  Mitcham  (Tex.  Civ,  App.)  871. 

CONSTRUCTION. 

Of  contracts,  iniirumenti  or  judicial  acts  or 

proceedings. 
See  Contracts,  M  144-212 ;    Covenants,  J8  27- 

TO-     Deeds,   Si  90-168 ;    Mortgages.  |   114 ; 

^ies,sT68-^;   Statutes,  Si  181-253;  Wills. 

SS  490-697. 
Instructions,  see  Trial,  S  295. 
Insurance  policy,  see  Insurance,  S  14*5. 

CONSTRUCTIVE  POSSESSION. 

Of  pwperty  in  general,  see  Property,  S  10. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,   S   93- 


CONTEMPT. 


Refusal  of  witness  to  answer  questions,  privi- 
lege of  witness,  see  Witnesses,  S  297. 

Tiolation  of  injunction,  see  Injunction,  n  ■*!»- 
230. 

TX.  POWER  TO  PTTinSHjAlip  PRO- 
CEEDINGS THEREFOR. 

4  64  Commitment  of  a  witness  for  contempt 
in  treating  the  court  disrespectfully,  failing 
-to  find  in  what  the  disrespect  consisted,  etc., 
Jield  fatally   defective  under  Rev.  St.   lt«W,   8 


3576  (Ann.  St  1906y  fi.  2023).— Ex  parte  SbaD 

(Mo.)  la 

CONTEST. 

Of  electioB,  see  Elections,  SS  286,-  288. 

CONTINGENT  REMAINDERS. 

Creation,  see  Wills,  {|  629,  634, 

CONTINUANCE. 

In  criminal  prosecution,  see  Crimuud'  Idnr,  {| 

590-614. 
Rules  of  court  relating  to,  see  Comts,  I  SOL 

S  20.  Where  defieadant  had  three  attoraeys, 
and  the  procuring  of  certain  material  testimony 
did  not  require  the  personal  attendance  at  aae 
of  the  attorneys,  his  absence  was  not  grwmd 
for  a  continuance  on  the  ground  that  it  present- 
ed defendant  from  procuring  Bu«h  testimonj-- 
Forsythe  v.  Lexington  Bankine  &  Trust  Co. 
(Ky.)  962. 

S  23.  A  continuance  in  proceedings  to  fore- 
close a  lieu  <m  land  held  properly  refused.— 
Surge  V.  Chestnut  (Ky.)  989. 

S  24.  In  an  action  for  iniariea  to  plaintiff, 
the  court  did  not  err  in  denying  defendant'*  ap- 
plication for  a  continuance  to  procure  evidence, 
which  was  both  cumulative  and  impeaching.— 
Gulf,  C.  4  S.  F.  Ry.  Co.  v.  Adams  (Tex.  Civ. 
App.)  876. 

CONTRACTS. 

Aneements  within  statute  of  frauds,  see  Frauds, 
Statute   of. 

Alteration,  see  Alteration  of  Instruments. 

Cancellation,  see  Cancellation  of  Instruments. 

Damages  for  breach,  see  Damages,  IS  123,  124. 

Impairing  obligatiou,  see  Constitutional  Law, 
S  120.  ^ 

Operation  and  effect  of  champerty,  see  Cham- 
perty and  Maintenance. 

Operation  and  effect  of  customs  or  usages,  see 
Customs  and  Usages. 

Operation  and  effect  of  usury  laws,  see  Usnry, 
%i  1—113 

Parol  or  extrinsic  evidence,  see  Evidence,  St 
399-463. 

Restraining  performance  or  breach,  see  Injunc- 

Specific  performance,  see  Specific  Performance. 
Subrogation  to  rights  or  remedies  of  creditore, 
see  Subrogation. 

Contracts  of  particular  classes  of  person*. 
See  Corporations,  f  448;.  Infants,  S  49:    M»^ 

ter  and  Servant ;   Municipal  CorporaUona,  H 

335,  362. 
Contracts  relating  to  particutur  suhjects. 
See  Mines  and  Minerals,  S  77. 

Particular  classes  of  express  contracts. 
See  Bills  and  Notes ;   Covenants;  Depositaries; 

Indemnity;    Insurance;    Lieus;    Partnership; 

Sales. 
Agency,  see  Principal  and  Agent 
Employment,  see  Master  and  Servant 
Leases,  see  Landlord  and  Tenant 
Sales  of  realty,  see  Vendor  and  Purchaser. 
Suretyship,  see  Principal  and  Surety. 

Particular  classes  of  implied  contracts. 
See  Covenants,  S  14;    Money  Received;    Woik 
and  Labor. 

ParticuJor  modes  of  discharging  contracts. 
See  Accord  and  Satisfaction ;   Compromise  and 
Settlement;    Payment;    Release^ 
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I  REQUISITES  AND  VAUDITT. 

(D)  ConalderattoB. 

Nates  giveu  for  purchase  price  of  riKbts  in  pnb- 

lic  lands,  see  Public  Lands,  §  173. 
Of  bill  or  note,  see  Bills  and  Notes,  {  489. 

(F>  liCaralttr  of  object  and  of  Consid- 
eration. 

S  117.  Insurance  "expiratJons,"  consisting 
«f  custom  and  trade  -which  would  ordinarily  be 
renewed  in  and  held  by  an  agency,  are  of  val- 
ue, and  subject  to  sale,  and  the  seller  may  pro- 
tect the  purchaser  by  agreeing  to  refrain  from 
engagizi^  in  the  business  within  a  certain  coun- 
ty for  five  years. — Bloom  v.  Home  Ins.  Agency 
<Ark.)  293. 

{  117.  If  an  enterprise  sold  is  disconnected 
with  any  plant  or  tangible  property,  and  is  a 
.  business  with  a  good  will  and  custom,  the  sel- 
ler may  agree  to  discontinue  such  calling,  and 
abstain  from  such  business. — Bloom  v.  Home 
Ins.  Agency  (Ark.)  293. 

{  117.  Where  a  contract  In  restraint  of  trade 
Is  limited  as  to  time  and  place,  and  ia  reason- 
Able,  the  contract  is  not  against  public  policy, — 
Bloom  v.  Home  Ins.  Agency  (Ark.)  293. 

n.  CONSTRUCTION  AND  OPERA- 
TION. 

(A)  General  Rule*   of   Conatrnetlon. 

'{  144.  The  rights  and  duties  of  parties  to  in- 
terstate contracts  are  determined  by  the  law  of 
the  state  where  the  contract  is  made  unless  a 
contrary  intention  appears. — Western  Union 
Telegraph  Co.  v.  Parsley  (Tex.  Civ.  App.)  226. 

i  147.  The  cardinal  rule  for  the  interpreta- 
tion of  contracts  is  that  the  intention  of  the 
j>arties  shall  be  effectuated. — Roseberry  t.  Amer- 
ican Benevolent  Ass'u  (Mo.  App.)  785. 

i  IGC.  Failure  to  attach  plans  and  specifica- 
tions to  a  building  contract,  owing  to  no  fault 
of  the  contractors,  held  immaterial.— Womble  v. 
Hickson  &  Findley  (Ark.)  401. 

i  168.  The  terms  of  a  contract  may  be  ex- 
j>res8  or  implied  from  acts,  but  there  must  be 
IB  either  case  a  distinct  intention  common  to 
iMtb  parties.— Blake  v.  Scott  (Ark.)  1034. 

(B)  Partlea. 

Seal  party  in  interest  in  action  on  contract, 
see  Parties,  f  6. 

(D)  Place  and  Tine. 

{'212.  The  time  tor  performance  of  a  con- 
tract where  no  time  is  specified  held  to  be  a 
reasonable  time. — South  Texas  Telephone  Ca  v. 
Huntington  (Tex.  Civ.  App.)  242. 

IV.  RESCISSION  AND  ABANDON- 

MENT. 

I 

I  261.  Partial  failure  to  perform  the  terms 
of  a  contract  held  to  dissolve  the  contract. — 
South  Texas  Telephone  Co.  v.  Huntington  (Tex. 
Civ.  App.)  242. 

i  261.  Where  an  agreement  is  mutual  and 
dependent,  and  one  party  fails  to  perform  bis 
part,  the  other  party  may  treat  it  as  rescinded. 
—South  Texas  Telephone  Co.  v.  Huntington 
(Tex.  Civ.  App.)  242. 

I  261.  Failure  of  one  party  to  perform  the 
terms  of  a  contract  Aeid  ground  for  rescission.^ 
Sontb  Texas  Telephone  Co.  v.  Huntington  (Tex. 
Civ.  App.)  242. 

V.  PERFORMANCE  OR  BREACH. 

{  280.  Where  a  buildinj;  contract  was  silent 
as  to  the  quality  of  material  and  workmanship, 
reasonably  good  material  and  reasonably  skill- 
ful workmanship  would  be  required. — Hartford 


Mill  Co.  V.  Hartfonl  Tobacco  Warehouse  Co. 
(Ky.)  477. 

§  280.  A  builder  of  a  warehouse  held  not  lia- 
ble as  for  breach  of  contract  if  the  breaking 
down  of  the  structure  was  due  to  the  owner's 
overloading.— Hartford  Mill  Co.  v.  Hartford  To- 
bacco Warehouse  Co.  (Ky.)  477. . 

S  303.  While,  when  without  fault,  a  party 
is  disabled  to  perform  a  duty  created  by  law, 
the  law  will  excuse  him,  yet  where  by  contract 
he  creates  a  duty,  he  must  make  it  good  if  he 
may,  notwithstanding  any  accident  by  inevita- 
ble necessity. — Koseberry  v.  American  Benevo- 
lent Ass'n  (Mo.  App.)  785. 

§  304.  Possession  taken  by  the  owner  of  a 
building  does  not  constitute  an  acceptance,  un- 
less intended  as  such.— Hartford  Mill  Co.  v. 
Hartford  Tobacco  Warehouse  Co.  (Ky.)  477. 

i  305.  The  owner  of  a  warehouse  having  ac- 
cepted it  from  the  builder  with  full  knowledge 
of  the  kind  of  materials  and  woikmansbip  used 
held  not  entitled  to  recover  as  for  breach  of  con- 
tract on  a  subsequent  breaking  down  thereof.— 
Hartford  Mill  Co.  v.  Hartford  Tobacco  Ware- 
house Co.  (Ky.)  477. 

i  312.  Where  one  sold  a  business,  and  agreed 
to  refrain  from  competition  for  a  certain  term, 
it  was  a  breach  for  him,  either  individually  or 
as  a  partner  of  the  firm,  to  engage  in  a  compet- 
itive business.- Bloom  r.  Home  Ins.  Agency 
(Ark.)  293. 

VI.  ACTIONS  FOR  BREACH. 

Real  party  in  interest,  see  Parties,  {  6. 

i  346.  In  an  action  on  a  sjiecial  contract 
plaintiff  can  only  recover  on  the  contract  alleg- 
ed, and  not  on  a  different  contract, — Jenkins  v. 
Clopton  (Mo.  App.)  759. 

i  346.  In  an  action  for  breach  of  contract 
for  which  no  time  for  performance  is  specified, 
a  general  denial  puts  plaintiff  on  proof  of  his 
allegation  that  one  year  was  a  reasonable  time 
within  which  defendants  should  have  perform- 
ed the  contract,  and  defendant  may  introduce 
any  evidence  which  goes  to  controvert  the  evi- 
dence introduced  by  plaintiff.— South  Texas 
Telephone  Co.  v.  Huntington  (Tex.  Civ.  App.) 

CONTRADICTION. 

Of  record,  see  Appeal  and  iJrror,  {{  662-670. 
Of  witness,  see  Witnesses,  §  398. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  §}  68-85. 

CONTROVERSY. 

Amount  or  value  in  controversy  as  affecting 
appellate  jurisdiction,  see  Courts,  §  231. 

Existence  of  actual  controversy  as  requisite  to 
apjjellate  jurisdiction,  see  Criminal  Law.  i 
1134. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
Trover  and  Conversion. 

CONVEYANCES. 

In  fraud  of  creditors,  see  Fraudulent  Convey 

ances. 
In  trust,  see  Trusts,  U  17-41. 

Conveyancea  (y  or  to  particular  clatie*  of 

perioH*. 

See  Corporations,  H  435-446;    Ouardian  and 

Ward,  IS  103-1()5 ;   Husband  and  Wife,  f  14. 

Married  women,  see  Husband  and  Wife,  SI  193- 

199. 
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Conveyatiee*  of  pcrtioular  tpecie*  of,  or  e»tat«$ 

or  interetU  in,  property. 
See  Easements,  |  25;    Homestead,  §{  115,  119. 
Separate  property  of  married  women,  see  Hus- 
band and  Wife,  {§  193-199. 
Standing  timber,  see  Logs  and  liOgging,  |  3. 
Swamp  lands,  see  Public  Lands,  {  61. 

ParUoular    claite*    of    conveyanoeB. 
See  Deeds;   Mortgages. 

CONVICTS. 

Authority  of  court  of  appeals  to  review  order  of 

county  court  contracting  for  employment  of 

convicts,  see  Courts,  g  231. 
Conviction  of  felony  as  termlhating  risk  under 

insurance  certificate,  see  Insurance,  §  748. 
Liability  of  city  for  injuries  to  persons  injured 

by  breaking  rock  to  pay  fine,  see  Municipal 

Corporations,  |  747. 
Suit  against  penitentiary  board  to  restrain  vio- 

lation  of  contract  for  convict  labor  as  one 

against  state,  see  States,  {  191. 

i  10.  Rev.  St.  1S99,  $  1791  (Ann.  St  1906, 
p.  1249),  construed,  and  held  to  apply  only  to 
persons  convicted  of  a  misdemeanor,  so  that 
the  county  court  undertaking  to  provide  for  the 
employment  of  one  convicted  of  a  felony  acts 
in  excess  of  its  jurisdiction.— State  ex  rel.  Sanks 
T.  Johnson  (Mo.  App.)  780. 

S  10.  Rev.  St.  1899,  gg  1791-1793  (Ann.  St. 
1900,  p.  1249),  construed  and  held  not  to  au- 
thorize the  county  court  by  contract  to  deprive 
the  sheriff  and  jailor  of  the  custody  of  prison- 
ers, and  all  contracts  for  the  employment  of 
prisoners  must  be  made  subject  to  this  restric- 
tion.—State  ex  rel.  Sanks  v.  Johnson  (Mo.  App.) 
780. 

CORPORATIONS. 

As  persons  within  constitutional  guaranty  of 
equal  protection  of  law,  see  Constitutional 
Law,  {  210. 

Removal  to  federal  court  of  action  against  cor- 
poration created  by  act  of  congress,  see  Re- 
moval of  Causes,  g  19. 

Subject  and  title  of  statute,  see  Statutes,  {  113. 

Particular  classes  of  corporations. 

See  Beueficial  Associations;  Municipal  Corpo- 
rations: Railroads;  Religious  Societies; 
Street  Railroads. 

Insurance  companies,  see  Insurance. 

Telegraph  and   telephone  companies,  see  Tele- 

W graphs  and  Telephones, 
ater  companies,  see  Waters  and  Water  Cours- 
es, g  196. 

X.   IHOORPOBATION  AHD   OBOAX- 
IZATION. 

Application  of  statute  of  frauds  to  misrepre- 
sentations by  incorporators,  see  Frauds,  Stat- 
ute of,  g  38. 

Fraudulent  representation  by  incorporators,  see 
Fraud,  §g  21,  48,  38. 

i  30.  A  judgment  against  an  incorporator 
of  an  insolvent  corporation  in  favor  of  a  judg- 
ment creditor  in  an  action  for  fraud  and  deceit, 
based  on  oral  representations  of  solvency,  which 
were  required  to  be  in  writing  to  render  them 
liable,  cannot  be  sustained  on  the  ground  that 
the  judgment  is  righteous  because  defendants 
were  officers  and  stockholders,  and  bad  not 
paid  for  their  stock  in  money  or  its  equivalent. 
— McKee  v.  Rudd  (Mo.)  312. 

IV.  OAPITAI^   STOCK,  Aid)  DIVX- 
OEin>8. 

(D)  Tranafer  of  Share*. 

i  123.  Contingent  interest  of  a  pledgor  of  a 
certificate  of  stock  in  the  hands  of  the  pledgee 


to  indemnifjr  it  as  surety  for  pledgor,  held  as- 
signable in  equity.— Ball  t.  Peper  Cotton  Press 
Ca  (Mo.  App.)  798. 

(S)  Imtereat,  Dividends,  and  New  Stoek. 

Application  of  general  statutes  of  limitations 
to  action  to  recover  dividends,  see  Limitations 
of  Actions,  I  25. 

S  153.  A  corporation  hdd  to  have  no  right  to 
make  the  defense,  in  behalf  of  either  of  cer- 
tain parties,  that  its  financial  condition  did  not 
warrant  tlie  declaration  of  a  dividend. — Ball 
V.  Peper  Cotton  Press  Co.  (Mow  App.)  798. 

f  1.55.  Dividends  belong  to  the  owner  of  stock 
at  the  time  they  were  declared. — Livingston 
County  Bank  v.  Enrst  State  Bank  (Ky.)  451. 

VI.   OFFICERS  AHD  AOEITTS. 

(C)  RlKlits,   Dattes,   and    Liabilities   ■■    to 
Corporation   and  Its   Members. 

g  317.  Acts  of  persons  in  appropriating  earn- 
ings of  a  corporation  held  constructive  fraud  as 
to  a  cestui  que  trust  of  one  of  the  persons 
to  whom  stock  of  the  corporation  had  been 
issued  under  a  decree  of  court,  and  who  had 
been  directed  to  pay  the  cestui  que  trust's  pro 
rata  shares  of  the  earnings  of  the  corporation. 
—Allen  V.  Hutcbeson  (Tex.  Civ.  App.)  114L 

(D)  LlabllltT-  for  Corporate  Debts   and 
Aets. 

g  339V^.  Officers  of  a  corporation  to  escape 
liability  under  Ky.  St.  1909,  g  549  (Russell's 
St.  g  2133),  held  reauired  to  exercise  reason- 
able diligence  to  understand  the  condition  of 
the  corporation. — Allen   v.  Neale   (Ky.)   612. 

VH.   CORPORATE  POWERS   AKD 
LIABIUTIGS. 

(A)  Extent  and  Exercise  of  Po-vrers  la 
General. 

g  388.  Where  a  contract  of  a  corporation  has 
been  so  carried  out  that  the  corporation  has  re- 
ceived the  benefits  thereof,  it  cannot  violate 
the  contract,  on  the  ground  that  it  had  no  pow- 
er to  make  it— Bloom  t.  Home  Ins.  Agency 
(Ark.)  293. 

g  389.  Where  it  was  within  the  implied  pow- 
er of  corporations  to  dispose  of  an  insurance 
agency,  it  will  be  presumed  that  a  contract  with 
the  purchaser  not  to  engage  in  a  competing 
business  was  not  ultra  vires. — ^Bloom  t.  Home 
Ins.  Agency  (Ark.)  293. 

(B)  Representation  of  Corporation  by  Of- 
fleers   and  AKents. 

g  423.  A  corporation  is  not  liable  for  the 
slanderous  utterance  of  its  servants,  unless  the 
actionable  words  were  spoken  by  its  express 
consent,  direction,  or  authority  or  were  rati- 
fied by  it— Duquesne  Distributing  Co.  v.  Grccn- 
baum  (Ky.)  1026. 

g  426.  When  knowledge  is  brought  home  to 
a  corporation  of  the  unauthorizedf  act  of  an 
agent,  it  must  promptly  disavow  it,  or  it  will 
be  held  to  have  ratified  the  act— Knowles  v. 
Northern  Texas  Traction  Co.  (Tex.  Civ.  App.) 
232. 

g  426.  A  corporation  may  ratify  by  passive 
acquiescence,  as  well  as  by  affirmative  action, 
the  unauthorized  acts  of  its  agents,  and  its  ac- 
quiescence, with  knowledge  if  continued  for  a 
considerable  time,  operates  as  a  ratification. — 
Knowles  v.  Northern  Texas  Traction  Go.  (Tex. 
Civ.  App.)  232. 

g  426.  A  corporation  majr  be  bound  by  the 
act  of  its  agent  acting  within  the  scope  of  his 
authority,  or  by  acquiescing  in  and  ratifying 
an  unauthorized  act  done  on  its  behalf  by  the 
agent— Knowles  v.  Northern  Texas  Traction 
Co.  (Tex.  Cav.  App.)  232. 
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I  432.  ETidence  held  to  support  a  finding 
t%at  a  corporation  ratified  the  acta  of  its  pres- 
ident, whereby  be  consented  to  the  construc- 
tion of  an  interurban  railroad  across  the  land 
of  the  corporation  binding  the  corporation.— 
Knowles  t.  Northern  Texas  Traction  Co.  (Tex. 
Civ.  App.)  232. 

{  432.  Where  the  unauthorised  act  of  an 
agent  of  a  corporation  is  beneficial  to  it,  a  pre- 
sumption of  ratification  by  the  corporation 
arises  from  alight  circumstances. — Knowles  t. 
ICorthem  Texas  Traction  Co.  (Tex.  Civ.  App.) 
232. 

(O  Propertr  and  Oonveyaneea* 

Bscheat  of  property  not  necessary  for  corpo- 
rate use,  see  Escheat,  |{  2,  4,  6. 

{  435.  A  corporation  authorized  to  purchase, 
bold,  and  convey  real  property  was  not  author- 
ized to  buy  and  hold  lands  in  violation  of  Const. 
f  192.  and  Ky.  St.  1909,  {  567  (Russell's  St. 
I  2153).— Commonwealth  v.  Louisville  Property 
Co.  (Ky.)  399. 

i  439.  Under  Sayles'  Ann.  Civ.  St  1897,  art 
651,  subd.  4,  a  corporation  held  authorized  to 
grant  to  a  traction  company  a  right  of  way 
over  its  land. — Knowles  v.  Northern  Texas 
Traction  Co.  (Tex.  Civ.  App.)  232. 

{  439.  The  right  of  a  coriioration  to  dispose 
of  the  real  estate  it  is  authorized  to  purchase  is 
a  necessary  incident  to  its  ownership  thereof. — 
Knowles  v.  Northern  Texas  Traction  Co.  (Tex. 
Civ.  App.)  232. 

S  446.  A  conveyance  of  land  to  a  corpora- 
tion incompetent  by  its  charter  to  take  title  to 
real  estate  is  valid  until  assailed  directly  by 
the  state.— Knowles  v.  Northern  Texas  Trac- 
tion Co.  (Tex.  Civ.  App.)  232. 

(D)  Contract*  and  Ind«btedaeaa. 

f  448.  An  agreement,  for  the  benefit  of  a  cor- 
poration to  be  subsequently  organized,  after  or- 
ganization held  not  void  for  want  of  mutuality. 
— Bloom  V.  Home  Ins.  Agency  (Ark.)  293. 

IX.  BEINCORPORATION  AND  BEOR- 
OANIZATION. 

f  673.  The  time  of  a  performance  of  a  con- 
tract for  the  reorganization  of  a  corporation  in 
the  al)8ence  of  a  definite  stipulation  held  to  be 
a  reasonable  time,  dependent  on  the  circum- 
stances.- South  Texas  Telephone  Co.  v.  Hunt- 
ington (Tex.  Civ.  App.)  242. 

g  573.  A  breach  of  a  contract  to  reorganize 
a  corporation  held  to  authorize  an  action  for 
damages.— South  Texas  Telephone  Co.  v.  Hunt- 
ington (Tex.  Civ.  App.)  242. 

i  573.  An  agreement  with  trustees  of  a  cor- 
poration as  to  the  reorganization  of  the  corpora- 
tion construed. — South  Texas  Telephone  Co.  v. 
Huntington  (Tex.  Civ.  App.)  242. 

f  580.  In  an  action  for  breach  of  an  agree- 
ment to  reorganize  a  corporation,  and  to  sell 
bonds  of  the  company  in  a  certain  amount,  it 
was  not  necessary  for  plaintiff  to  show  that 
the  bonds  would  have  netted  the  specified  amount 
in  excess  of  the  indebtedness  of  the  company, 
as  there  was  no  such  contingency  provided  for 
in  the  contract.— South  Texas  Telephone  Co.  v. 
Huntington  (Tex.  Civ.  App.)  242. 

{  580.  In  an  action  for  breach  of  a  contract 
to  reorganize  a  corporation  held,  that  a  request- 
ed instruction  as  to  the  estoppel  of  plaintiff  to 
complain  of  the  failure  of  defendant  to  perform 
should  have  been  given.— South  Texas  Telephone 
Co.  V.  Huntington  (Tex.  Civ.  App.)  242. 

I  680.  In  an  action  to  rescind  an  agreement 
to  teoiganlze  a  corporation,  the  introduction  of 
bonds  in  evidence  that  were  issued  to  plaintifF, 
held  nnnecessary.— South  Texas  Telephone  C!o. 
V.  Huntington  (Tex.  Civ.  App.)  242. 


X.  ooirsoi.ii>ATioir. 

i  690.  Consolidated  corporation  held  liable 
for  the  torts  of  its  constituent  companies. — 
Palmer  y.  Chicago  &  A.  R.  Co.  (Mo.  App.) 
1087, 

ZI.  DI880X.1JTION  AKD  FOKFEITUBE 
OF  FRANCHISE. 

i  599.  That  a  corporation's  right  to  do  busi- 
ness had  been  forfeited  for  its  failure  to  pay 
franchise  tax  as  required  by  Rev.  St.  1895,  art 
52431,  as  amended  by  Laws  1905,  p.  21,  c. 
19.  and  continued  in  Laws  1907.  p.  502,  c.  23, 
did  not  destroy  its  corporate  existence,  though 
it  assigned  its  assets  and  ceased  to  do  business. 
— Maloney  Mercantile  Co.  v.  Johnson  County 
Sav.  Bank  (Tex.  Civ.  App.)  889; 

f  630.  A  corporation  whose  right  to  do  busi- 
ness had  been  forfeited  under  Rev.  St.  1895, 
art.  52431,  as  amended  by  Laws  1905,  p.  21,  c. 
19,  and  continued  in  Laws  1907,  p.  502,  c. 
23,  held  entitled  to  be  heard  upon  its  plea  of 
non  est  factum  and  other  defensive  pleas  in 
an  action  against  it  on  bills  of  exchange. — Ma- 
loney Mercantile  Co.  v.  Johnson  County  Sav. 
Bank  (Tex.  Civ.  App.)  889. 

Zn.  FOREIGN  CORPORATIONS. 

Construction  in  favor  of  validity  of  law  relat- 
ing to  permit  to  do  business  in  state,  see  Con- 
stitutional Law,  {  48. 

Foreign  insurance  companies,  see  Insurance,  | 
20. 

Regulations  denying  privileges  and  immunities 
of  citizens,  see  Constitutional  Law,  §  207. 

,  g  636.  Foreign  corporations  cannot  object  to 
conditions  imposed  by  law  precedent  to  their 
right  to  do  business  within  the  state. — State  ex. 
rel.  B}qui table  Life  Assnr.  Society  of  United 
States  V.  Vandiver  (Mo.)  45 ;  State  ex  rel.  Met- 
ropolitan Life  Ins.  Co.  v.  Same  (Mo.)  63 ;  State 
ex  rel.  Prudential  Life  Ins.  Co.  of  America  v. 
Same,  Id. 

t  636.  Extent  of  state's  power  to  exact  li- 
cense fee  from  foreign  corporations,  stated. — 
Western  Union  Telegraph  Co.  v.  State  (Tex. 
Civ.  App.)  194. 

f  651.  Under  Const,  art.  4,  {  22,  held,  that 
the  Attorney  General  could  proceed  to  oust  a 
foreign  corporation  failing  to  comply  with  Act 
May  16,  1907  (Laws  1907,  p.  .500,  c.  22),  though 
the  Legislature  had  not  prescribed  that  penalty. 
—Western  Union  Telegraph  Co.  v.  State  (Tex. 
Civ.  App.)  194. 

CORRECTION. 

Of  charges  by  carrier  after  making  special  con- 
tract for  transportation  of  live  stock,  see  Car- 
riers, i  102. 

Of  irregularities  and  errors  at  trial,  see  Trial, 
fl  412.  424. 

Of  judgment^  see  Judgment,  S  299. 

Of  mistake  in  application  to  purchase  school 
lands,  see  Public  Lands,  |  173. 

Of  mistake  in  government  survey,  see  Public 
Lands,  g  26. 

Of  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  {§  638-653. 


CORROBORATION. 

leral,  see  ' 

COSTS. 


Of  witness  in  general,  see  Witnesses,  (i  317- 
829. 


V.  AMOXTNT,  RATE,  AND  ITEMS. 

§  150.  A  party  securing  the  publication  of 
a  legal  notice  without  any  express  contract  for 
the  price  held  to  agree  to  pay  the  regular  price, 
which  the  court  must  fix  at  the  sum  prescribed 
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by  Kirby's  Dig.  {  4921.— Reed  t.  Doniphan  Lum- 
ber Co.  (Ark.)  276. 

i  160.  Kirby'B  Dig.  SI  4919,  4921,  relating  to 
the  publication  of  legal  notices  and  the  costs 
thereof,  held  not  to  prevent  an  individual  at 
whose  instance  a  legal  notice  is  published  from 
contracting  for  publication  at  any  agreed  price. 
—Reed  r.  Doniphan  Lumber  Co.  (Ark.)  275. 

VH.  ON  APPEAI.  OR  ERROR.  AKD 

ON  NEW  TRIAL  OR  MOTION 

THEREFOR. 

Presumptions  as  to  collection  by  clerk  of  Ap- 
pellate Court  on  remand  of  case,  see  Evidence, 
«  83. 

Reinstatement  of  appeal  in  order  to  assess  dam- 
ages, see  Appeal  and  Error,  |  807. 

i  238.  Appellant,  failing  to  call  the  atten- 
tion of  the  trial  court  to  an  error  in  the  judg- 
ment, heUt  liable  for  the  costs  on  appeal. — l)av- 
idson  V.  Wills  (Tex.  Civ.  App.)  540. 

$  256.  Under  Gen.  Laws  1907,  p.  510,  c.  24, 
S  5,  held  that  where  an  appellant  has  the  state- 
ment of  facts  copied  in  the  record,  instead  of 
including  the  original  therein,  it  should  be 
charged  with  the  cost  thereof,  though  judgment 
is  reversed. — Greenville  Water  Co.  v.  Beckham 
(Tex.  Civ.  App.)  709. 

IX.  nr  ORIMINAI.  PROSECUTIONS. 

i  321.  A  capias  pro  fine  for  the  costs  of  a 
successful  criminal  prosecution  held,  notwith- 
standing an  error  therein,  to  justify  the  arrest 
and  detention  of  accused  until  the  error  is  cor- 
rected by  the  court  or  the  capias  is  satisfied  by 
payment.— Johnson  v.  Scott  (Ky.)  696. 

CO-TENANCY. 

See  Tenancy  in  <Ik>mmon. 

COUNCIL 

See  Municipal  Corporations,  |  108. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTERFEITING. 

See  Forgery.  , 

COUNTIES. 

See  Municipal  Corporations. 

n.  OOVERNMENT  AND  OFFICERS. 
(C)  ConntT-  Board. 
Holding  of  other  office,  see  Officers,  {  30. 

COURTS. 

Contempt  of  court,  see  Contempt. 

Criminal  jurisdiction,  see  Criminal  Law,  |  103. 

Judges,  see  Judges. 

Judicial   power,  see  Constitutional   Law,  {  70. 

Jurisdiction   of   action   to   set   aside   decree   in 

inquisition  of  lunacy,  see  Insane  Persons,  { 

25. 
Jurisdiction  of  court  to  order  sale  of  school 

lands,  see  Public  Lands,  §  54. 
Justices'  courts^  see  Justices  of  the  Peace. 
Mandamus  to  inferior  courts,  see  Mandamus, 

8!  26-53. 
Province  of  court  and  jury,  see  Trial,  U  191- 

194. 
Removal  of  action  from  state  court  to  United 

States  court,  see  Removal  of  Causes. 
Review  of  decisions,  see  Appeal  and  Error. 
Trial  by  court  without  jury,  see  Trial,  }  340. 


I.  NATITRE,  EXTENT,  AND  EXERCISE 
OF-  JURISDICTION  IN   OENERAX- 

{  33.  The  jurisdiction  of  courts  of  inferior 
jurisdiction  and  of  courts  not  proceeding  ac- 
cording to  the  course  of  the  common  law  must 
affirmatively  appear  on  the  face  of  the  proceed- 
ings.—Doddridge  V.  Patterson  (Mo.)  72. 

H.  ESTABLISHICENT,   ORGANIZA- 
TION, AND  PROCEDURE  IN 
GENERAL. 

(B)  Terms,  VKeationa,  Place  and  Time  of 
Holdinc  Court,   Conrtboaaea,   and 

AeeoBunodatloaa. 

§  74.  If  a  witness  is  unable  to  appear  be- 
cause of  illness,  the  court  in  its  discretion  may 
upon  a  motion  of  the  party  desiring  the  evi- 
dence permit  the  jury  together  with  counsel  and 
the  parties  to  go  to  the  witness,  and  there  take 
his  testimony.— Davis  r.  Commonwealth  (Eky.) 
429. 

(C)  Ralea  of  Coart  and  Coadaet  of  Basl- 

Bcas. 

f  80.  A  court  rule,  providing  that,  after  a 
case  is  set  for  trial,  it  shall  not  be  reset  or 
continued  without  consent  of  court,  and  on  suffi- 
cient reasons,  was  reasonable. — Conrad  Schopp 
Fruit  Co.  V.  Bondurant  (Ky.)  482. 

(D)  Rales      of      DeelaloB,      Adjndieatlona, 

Opinions,  and  Reeorda. 

f  89.  Where  no  rule  of  property  is  disturbed, 
and  tiie  dignity  and  sovereignty  of  the  state  is 
involved,  the  court  must  overrule  emmeon*  de- 
cislons.- Pitcock  t.  State  (Ark.)  742. 

i  89.  One  suing  the  State  Penitentiary  Board 
to  restrain  its  breach  of  a  contract  for  convict 
labor  cannot  complain  because  the  court  deter- 
mines that  the  suit  is  one  against  the  state, 
within  the  prohibition  in  Const,  art.  5,  |  19, 
thereby  overruling  a  prior  decision  authorizing 
the  maintenance  of  a  suit  on  the  same  contract 
against  the  same  board.— Pitcock  v.  State  (Ark.) 
742. 

I  91.  A  ruling  of  law  by  the  Supreme  Court 
is  binding  upon  the  Court  of  CivU  Appeals.  - 
St.  t.ouis  Southwestern  Ry.  Co.  of  Texas  v. 
Holt  (Tex.  Civ.  App.)  581. 

I  93.  Decisions  which  become  rules  of  prop* 
erty  should  not  be  overruled,  whether  right  or 
wrong.— Pitcock  y.  State  (Ark.)  742. 

{  97.  The  decisions  of  the  federal  Supreme 
Court  as  to  what  constitutes  intrastate  com- 
merce and  Interstate  and  foreign  commerce  are 
conclusive  on  the  state  courts.— Texas  &  N.  O.  R. 
Co.  v.  Sabine  Tram  Co.  (Tex.  Civ.  App.)  256. 

m.   COURTS  OF  GENERAL  ORIG- 
INAL JURISDICTION. 

(A)  Grounds    of    Jurisdiction    la    General. 

I  120.  The  county  court  hdd  to  have  no 
jurisdiction  to  enjoin  a  judgment  of  a  justice 
for  less  than  $100.— Arnold  v.  McNinch  ic 
Raney  (Tex.  Civ.  App.)  804. 

f  121.  Where  the  amount  givea  the  circuit 
court  jurisdiction,  plaintiff  can  have  the  case 
submitted  to  the  jury,  regardless  of  the  amount 
which  the  proof  shows  he  is  entitled  to  recover, 
where  there  is  some  evidence  to  establish  bis 
claim. — Montgomery  v.  Glasscock  (Ky.)  GtiS 

i  121.  The  county  court  was  without  ju.is- 
diction  of  a  cross-action  for  $750  in  a  suit  by 
plaintiff  to  recover  $550. — Johnson  v.  W.  ti, 
Goolsby  Lumber  Co.  (Tex.  Civ.  App.)  883. 

<B)  Courts  of  Particular  States. 

S  135.  Under  Ky.  St.  1909,  I  966  (RasseU'si 
St.  {  2813),  that  an  attachment  was  obtained 
and  levied  on  defendant's  land  held  to  give  the 
'circuit  court  jurisdiction,  though  the  note  sued 
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on  was  for  less  than  $50  and  thoneh  otherwise, 
under  Ky.  St  1909,  {  1086  fRuBsell's  St.  i 
3100),  the  justice's  or  quarterly  court  would 
have  had  exclusive  jurisdiction. — Hatton  t.  Rog- 
ers (Ky.)  698. 

nr.  OOXTRT8   OF   LIMTTED  OB   INFE- 
XUOB  JXTBISDIOTION. 

Control  of  action  of  by  superior  court  by  cer- 
tiorari, see  Certiorari,  S  14. 

I  159.  The  grounds  of  the  jurisdiction  of 
inferior  tribunals  must  appear  affirmatively  on 
the  face  of  their  proceedings. — Sawyer  v.  Burris 
(Mo.  App.)  321. 

§  163.  A  contract  granting  certain  rights  in 
oil  land  held  a  conveyance  of  an  interest  in 
land,  80  that  the  county  court  had  no  jurisdic- 
tion to  enforce  by  injunction  that  part  of  the 
contract  requiring  the  grantee  to  deliver  to  the 
grantor  a  j^rtion  of  all  the  oil  to  be  produced. 
— Staley  &  Barnsdall  t.  Derden  (Tex.  Civ.  App.) 
1136. 

$  169.  The  constitutional  provision,  limiting 
the  jurisdiction  of  the  county  court  to  suits 
where  the  amount  in  controversy  exceeds  $200 
and  does  not  exceed  $1,000,  applies  to  writs  of 
injunction.— Staley  &  Bamsdall  v.  Derden  (Tex. 
Civ.  App.)  1136. 

I  170.  To  confer  jurisdiction  on  the  county 
court  to  enforce  a  contract  whereby  defendant, 
in  consideration  of  a  grant  of  the  oil  in  certain 
land,  agreed  to  give  plaintiff  a  portion  of  the 
oil  to  be  produced,  it  was  necessary  to  allege 
the  value  of  such  oil  to  be  within  the  limits 
prescribed  by  the  constitutional  provisions  reg- 
ulating the  jurisdiction  of  the  court.— Staley  & 
Bamsdall  v.  Derden  (Tex.  Civ.  App.)  1136. 

S  178.  Under  Const.  K  142.  143,  and  Ky. 
St.  1909,  H  1086,  3513  (Russell's  St  U  3100, 
152Q,  a  police  court  held  to  have  no  jurisdic- 
tion of  an  action  for  injunction.— Brady  y. 
Brannon  (Ky.)  679. 

f  180.    Under  Const.  {  139,  and  Ky.  St  1909, 
{  1051  (Russell's  St.  i  3126),  held,  a  quartcriy 
~-    court  has  no  jurisdiction  of  an  action  for  in- 
junction.— Brady  v.  Brannon  (Ky.)  679. 

S  183.  The  county  court  is  of  statutory  ori- 
gin, and  has  no  common-law  or  equitable  juris- 
diction.—State  ex  rel.  Sanks  v.  Johnson  (Mo. 
App.)  780. 

VI.   COURTS  OF  APPEU.ATE  JXTBIS- 
DIOTION. 

-<A)  Gronads    of   Jnrladletloa    In    General. 

I  207.  Under  Const.  Amend.  1884,  §  4  (Ann. 
St  1906,  p.  244),  and  Rev.  St.  1^,  §  1598 
(Ann.  St  1906,"  p.  1194)  the  Springfield  Court 
of  Appeals  held  to  possess  original  jurisdiction 
to  issue  the  writ  of  certiorari  and  other  re- 
medial writs.— State  ex  rel.  Sanies  v.  Johnson 
(Mo.  App.)  780. 

(B)  Courts  of  Partlenlsr  Stntes. 

I  223.  The  court  held  not  to  have  jurisdic- 
tion on  appeal,  irrespective  of  amount  involved, 
in  an  attachment  proceeding,  in  which  a  lien 
is  sought  on  personal  properly. — H.  Krish  Co.  v. 
Rigsby  (Ky.)  479. 

i  233.    The  amount  in  controveTsy  held  less 
,     than  $200,   required  by   Ky.    St   1909,   {   950 
.  (Russell's  St.  §  2784),  to  give  jurisdiction  on  ap- 
i      peal.— H.  Krish  Co.  v.  Rigsby  (Ky.)  479. 

{  223.  The  action  held  one  for  recovery  of 
money  or  personal  property,  within  Ky.  St. 
1909,  I  950  (Russell's  St.  i  2784),  as  to  juris- 
diction of  appeal. — H.  Krish  Co.  v.  Rigsby  (Ky.) 
479. 

I  223.    In  an  action  against  a  railroad   for 

injury  to  a  passway,  title  to  the  passway  held 

.not  involved  so  as  to  give  the  Court  of  Appeals 


jurisdiction  of  an  appeal.— Illinois  Cent  B.  O. 
v.  Major  (Ky.)  646. 

§  231.  Before  the  Supreme  Court  can  enter- 
tain an  appeal  on  the  ground  that  title  to  real 
estate  is  involved,  within  Const  |  12  (Ann. 
St.  1906,  p.  218),  the  record  must  show  that 
the  title  to  the  real  estate  mentioned  in  the 
pleadings  will  be  directly  affected  by  the  judg- 
ment to  be  rendered.— Turner  v.  Morris  (Mo.)  9. 

i  231.  An  appeal  from  a  judgment  in  re- 
plevin held  not  to  lie  to  the  Supreme  Court  on 
the  ground  that  title  to  real  estate  is  involved, 
within  Const  art.  6,  i  12  (Ann.  St  1906,  p. 
218).— Turner  v.  Morris  (Mo.)  9. 

i  231.  A  decree  dismissing  a  suit  to  cancel 
a  contract  and  a  deed  to  certain  real  estate  is 
appealable  to  the  Supreme  Court  as  involving 
title  to  land.— Haydon  v.  St  Louis  &  S.  F.  R. 
Co.  (Mo.)  15. 

_  I  231.  Supreme  Court  held  to  have  jurisdic- 
tion of  a  case  as  involving  over  $4,500.  under 
Rev.  St  1899,  {  1649a,  added  by  Laws  1901,  p. 
107  (Ann.  St  1906,  p.  1208).— McCoy  v.  Randall 
(Mo.)  31, 

I  231.  The  Court  of  Appeals  held  authorized 
to  issue  certiorari  to  review  an  order  of  the 
county  court  contracting  for  the  employment  of 
one  convicted  of  violating  Rev.  St.  1899,  |  1838 
(Ann.  St  1906,  p.  1277),  notwithstanding  Const, 
art  6,  i  12,  and  Amend.  1884,  §  5  (Ann.  St 
1906,  pp.  218,  244).— State  ex  rel.  Sanks  v. 
Johnson  (Mo.  App.)  780. 

Vn.  1TNITED  STATES  OOITBTS. 

(B)  Jurisdiction  Dependent  on  Nature  of 
Snbject-Mntter. 

I  289.  A  complaint  in  an  action  against  a 
carrier,  in  a  state  court,  held  not  objectionable 
as  raising  a  question  of  interstate  commerce, 
over  which  federal  courts  alone  have  jurisdic- 
tion.—Porter  V.  Pecos  &  N.  T.  By.  Co.  (Tex. 
Civ.  App.)  897. 

(K)  Territorial    and    ProTlslonal    Courts. 

Presumi^tions  as  to  continuance  of  rules  of  con- 
struction of  territorial  court  after  admission 
of  territory  as  a  state,  see  E}vidence,  {  67. 

i  428.  The  territorial  courts  which  existed  in 
the  Indian  Territonr  and  Oklahoma  Territory 
tiefore  the  admission  into  the  Union  of  Oklahoma 
as  a  state  formed  no  part  of  the  judicial  system 
provided  for  in  the  federal  Constitution,  and 
such  courts  ceased  to  have  any  further  exist- 
ence on  the  admission  of  the  state  into  the 
Union. — Western  Union  Telegraph  Co.  v.  Pars- 
ley (Tex.  Civ.  App.)  226. 

Vm.   OONOUKBENT  AKD  OONFLIOT- 

INO  JUmSDIOTION,  AND 

OOMITT. 

(A)  Courts    of    Same    State,    and    Transfer 
of  Canses. 

i  480.  Civ.  Code  Prac.  §§  284,  285,  have  no 
application  where  the  injunction  sought  is  only 
incidental  to  a  suit  to  have  an  ordinance  de- 
clared invalid,  and  the  circuit  court  has  juris- 
diction.— Arnett  y.  Cardwell  (Ky.)  964. 

S  480.  Rev.  St  1895,  art.  2996,  relating  to 
suits  to  enjoin  execution  of  judgment,  constru- 
ed.—Kruegel  V.  Rawlins  (Tex.  Civ.  App.)  216. 

i  488.  Where  the  parties  to  an  action  at  law 
did  not  object  to  the  transfer  thereof  to  the 
chancery  court,  and  did  not  object  to  the  chan- 
cery court  entertaining  and  trying  the  action, 
any  objection  to  the  transfer  was  waived,  and 
the  chancery  court  had  jurisdiction  to  try  and 
determine  the  action. — Blake  v.  Scott  (Ark.) 
1054. 
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(n)  impilea  voTemants. 

I  14.  The  meaning  of  the  words  "grant,  bar- 
eain  and  sell"  in  a  deed,  within  Rev.  St.  1899, 
I  907  (Ann.  St.  1906,  p.  838),  defined.— Walder- 
meyer  t.  Loebig  (Mo.)  75. 

n.  ooNSTBxroTioir  and  opera- 
tion. 

(A)  OoTCBSBta  In  Oenersl. 

S  27.  A  deed  of  trust  construed,  and  held, 
that  a  grantor  therein  did  not  warrant  that 
she  had  an  indefeasible  estate  in  fee. — Walder- 
meyer  t.  Loebig  (Mo.)  75. 

(D)  Co-venants    RnitninK    frltli    tite    Ijsad. 

Covenant  in  conveyance  of  railroad  right  of 
way.  Bee  Railroads,  $  72. 

I  73.  An  agreement  between  a  grantor  in  a 
deed,  with  covenant'  of  warranty,  and  the  gran- 
tee therein,  bjr  which  the  latter  relieves  the 
former  of  liability  on  the  covenant,  does  not 
operate  as  an  estoppel  on  a  subsequent  or  re- 
mote grantee,  or  prevent  him  from  suing  on  the 
warranty.— Snadon  v.   Salmon  (Ky.)  970. 

i  79.  A  grantee  who  has  been  evicted  hdd 
entitled  to  sue  a  remote  grantor  unless  he  seeks 
to  recover  on  a  warranty  in  a  deed  by  a  remote 
grantor  with  knowledge  of  the  fact  that  the 
conveyance  was  not  intended  to  pass  title. — 
Snadon  v.  Salmon  (Ky.)  970. 

i  79.  A  grantee  held  not  entitled  to  sue  a 
remote  grantor  on  his  covenant  of  warranty. — 
Snadon  v.  Salmon  (Ky.)  970. 

to.  PEBFOBMANOE  OB  BBEAOH. 

I  102.  A  covenant  of  warranty  presupposes 
that  the  title  to  the  property  is  conveyed ;  and, 
where  the  title  was  not  intended  to  pass,  the 
crantee.  if  evicted,  has  not  suffered  any  loss 
because  be  had  no  title. — Snadon  y.  Salmon 
(Ky.)  970. 

IV.  ACTIONS  FOB  BBEACH. 

Damages  for  breach  of  covenant  to  construct 
railroad  station,  see  Railroads,  |  72. 

COVERTURE. 

See  Hnsband  and  Wife. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  {{  317-398. 

CREDITORS. 

See  Bankruptcy;  Creditors'  Suit;  Fraudulent 
Conveyances. 

Of  intestate,  see  Descent  and  Distribution,  f{ 
134,  143. 

Remedies  against  surety,  see  Principal  and 
Surety,    §   159. 

Rights  and  remedies  of  surety,  see  Principal 
and  Surety,  §  187. 

Subrogation  to  rights  of  creditor,  see  Subroga- 
tion. 

CREDITORS'  SUIT. 

I  5.  The  interest  of  a  pledgor  of  a  certif- 
icate of  deposit  in  the  hands  of  the  pledgee 
to  indemnify  it  against  loss,  as  surety  for 
pledgor,  held  such  an  interest  as  is  properly 
reached  by  a  creditors'  bill.— Ball  v.  Peper  Cot- 
ton Press  Co.  (Mo.  App.)  798. 

I  5.  A  creditors'  bill  will  reach  such  assets 
of  the  debtor  as  are  not  subject  to  levy  or  gar- 


remedy  to  reach  certain  assets  of  the  debtor, 
though  he  originally  held  the  legal  title  there- 
to.—Ball  V.  Peper  Cotton  Press  Co.  (Mo.  AmU 
798. 

CRIMINAL  LAW. 

Conviction  of  offense  included  in  that  diar):r<i 
see  Indictment  and  Information,  f{  189,  li«l 

Convicts,  see  Convicts. 

Costs  in  criminal  prosecutions,  see  Costs,  {  32L 

Grand  jury,  see  Grand  Jury. 

Indictment,  information,  or  complaint,  see  In- 
dictment and  Information. 

Particular  offente*. 

See  Arson;  Assault  and  Battery.  {  54;  Big- 
amy; Burglary;  Conspiracy,  {  43;  Con- 
tempt; Embezzlement;  False  Pretcnies; 
Fires;  Forgery;  Gaming,  II  72-102;  Homi- 
cide; Larceny;  Malicious  Mischief;  Obscen- 
ity;   Perjury;   Rape;    Sodomy. 

Against  liquor  laws,  see  Intoxicating  Liquors,  {] 
147-159,  220-239. 

I.  NAT1TBE  ANB  EUEaXEHTS  OF 

CBIUE  AND  DEFENSES 

IN   OENEBAI..  ■ 

Intent  as  element  of  crime  in  sale  of  lignots  to 
minor,  see  Intoxicating  Liquors,   f  159. 

{  27.  Under  Rev.  St.  1899.  »  2393,  2:t'-') 
(Ann.  St.  1906,  p.  1466).  one  convicted  of  violit- 
ing  section  1838  (page  1272)  held  convicted  of  i 
felony,  though  he  is  punished  by  imprisonmect 
in  the  county  jail.— State  ex  rel.  Sanks  v.  John- 
son (Mo.  App.)  780. 

rv.  J1TBI8DICTION. 

§  103.  Where  an  indictment  for  misdemeai- 
or  is  transferred  to  the  county  court,  the  ne- 
ord  must  show  an  order  of  transfer,  to  Eustaio 
a  conviction  there.— Harris  v.  State  (Tex.  Ci. 
App.)  1116. 

VII.  FOBMEB  JEOPABDV. 

I  187.  A  cause  which  is  pending  apon  appral 
is  not  such  a  judgment  as  will  support  a  pl<« 
of  former  jeopardy.— Harvey  t.  State  (Tex.  Cr. 
App.)  501. 

VHI.  PBELIMINABTGOIIPXAXHT.AF. 
FIDAVIT,  WABBANT,  EXAMI- 
NATION. OOBOCmiEHT,  AlID 
SUMMABT  TBIAL. 

Necessity  of  allegations  in  indictment  as  to  pre- 
liminary examination,  see  Indictment  and  In- 
formation, I  47. 

i  210.  Any  credible  person,  cognizant  of  At 
facts,  may  make  the  complaint  charging  a  crim- 
inal offense.- Wooten  v.  State  (Tex.  Cr.  App-i 
703. 

IX.  ABBAIONMENT  AND  PI£AS,  AHS 

NOLLE   PBOSEQUI   OB  DISCON- 

TINTTANOE. 

i  302.  It  bein^  per  se  burglary  to  shoot  in» 
a  house  with  the  intent  to  injure  a  person  tlirr- 
in,  it  was  not  error  to  permit  the  prosecutiu 
attorney  to  dismiss  indictments  charging  k- 
cused  with  assault  to  commit  murder  bcfct 
trying  him  for  the  bnnclary  arising  out  of  iv 
same  transaction.— Raiiey  v.  State  QT^x.  Cr. 
App.)  1120. 

X  EVIDENCE. 

Harmless  error  in  rulings  on,  see  Homicii)<>.  i 
339. 
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In  partieutar  criminal  pro«ec«(ton«. 
See  Arson,  |  31 ;  Forgery,  H  40-44 ;    Oamins, 

{  97;   Homicide,  if  158-255;   Larceny,  jS  5S- 

<{4;    Malicious  Mischief,  §  9:   Perjury,  |  34; 

Rape,  §  38;   Sodomy,  {  6. 
For  offense  aeainst  liquor  law,  see  Intoxicating 

I^iquors,  |  ^8. 

(A)  Judicial     Notice,     Preaiunptlona,     •■«! 

Burden  of  Proof. 

Burden  of  proof  on  motion  to  guash  indictment, 
see  Indictment  and  InfonSiation,  §  140. 

S  304.  Courts  cannot  judicially  know  that 
towns,  even  where  thejr  are  county  seats,  are 
Incorporated  towns.— Bloltt  y.  State  (Tez.  Cr. 
App.)  16& 

(B)  Facts  la  laane  and  Rele-vant  to  bau«a, 

and  Bea  OeatB. 

S  338.  Evidence  why  a  witness,  on  a  trial  for 
violating  the  local  option  law,  did  not  make  the 
complaint,  held  inadmissible.— Wooten  t.  State 
(Tex.  Cr.  App.)  703. 

{  359.  Accused  may  meet  the  charge  by  show- 
ing that  another  or  others  committed  the  of- 
fense.- Wheeler  v.  SUte  (Tex.  Cr.  App.)   166. 

(C)  Otber  OSenaea,  and   Character  of  Ao- 

cnaed. 

i  369.  In  a  prosecution  for  homicide,  evi- 
dence of  another  offense  held  Inadmissible  to 
prove  the  offense  charged.— Ware  v.  State  (Ark.) 
927. 

§  369.  In  a  prosecution  for  homicide,  certain 
evidence  held  inadmissible  because  it  would 
raise  an  issue  not  presented  by  the  indictment. — 
Ware  y.  State  (Ark.)  927. 

§  369.  On  a  trial  for  violating  Ky.  St.  1909, 
i  1352  (Russell's  St.  {  3670),  relating  to  obscene 
literature,  certain  evidence  held  incompetent. — 
Kinnaird  v.  Commonwealth  (Ky.)  489. 

§  369.  In  a  prosecution  for  keeping  a  gaming 
room,  evidence  that  witnesses  had  seen  gambling 
carried  on  at  the  place  several  times  within 
six  weeks  prior  to  the  commission  of  the  al- 
leged offense,  relied  on,  was  admissible.- Rasor 
V.  State  (Tex.  Or.  App.)  512. 

§  369.  Evidence  that  indictments  against  ac- 
cused for  another  offense  had  been  nol.  pros'd 
held  improperly  admitted.— Railey  v.  State  (Tex. 
Cr.  App.)  1120. 

{  371.  Evidence  that  one  on  trial  for  embez- 
zlement from  one  carrier  was  also  the  agent  of 
another  carrier,  and  that  there  was  also  a  short- 
age of  funds  belonging  to  the  latter,  is  admissi- 
ble on  the  question  of  motive  and  intent — 
IJawshe  v.  State  (Tex.  Cr.  App.)  865 

I  376.  The  prosecution  cannot  resort  to  ac- 
cused's bad  character  as  a  circumstance  from 
which  to  infer  guilt.- Ware  v.  State  (Ark.)  927. 

I  377.  Accused  may  offer  in  his  defense  evi- 
dence 8  8  to  his  good  character. — Ware  v.  State 
(Ark.)  927. 

S  380.  In  a  prosecution  for  homicide,  certain 
testimony  held  not  rendered  admissible  by  the 
fact  that  defendant  had  showed  his  good  char- 
acter.- Ware  v.  State  (Ark.)  927. 

I  380.  In  a  prosecution  for  homicide,  certain 
evidence  held  inadmissible  to  show  the  bad 
character  of  defendant.— Ware  t.  State  (Ark.) 
927. 

(F)  Admiaslona,    Declaratlona,   and    Hear- 
aay. 

{  407.  To  render  a  damaging  statement  of  a 
third  person,  made  in  the  presence  of  accused, 
who  did  not  deny  it,  competent  against  accused, 
it  must  be  shown  that  accused  heard  the  state- 
ment, and  that  the  circumstances  naturally  call- 
rd  for  a  reply  on  his  part.— Maloney  v.  State 
(Ark.)  728. 


I  407.  A  damaging  statement  of  a  witness  at 
the  examining  trial,  made  when  testifying  in 
the  presence  of  accused,  held  not  made  under 
circumstances  calling  on  accused  to  deny  it,  and 
the  statement  is  inadmissible  at  the  trial. — ^Ma- 
loney V.  State  (Ark.)  72a 

f  412.  Evidence  of  a  statement  by  accused 
that  he  thought  he  would  have  to  kill  decedent 
In  the  house,  but  got  him  started  to  the  bam, 
etc.,  held  admissible  as  substantive  evidence. — 
C!oIlett  v.  Commonwealth  (Ky.)  426. 

(  413.  In  a  murder  case,  certain  testimony 
held  properly  excluded  as  a  self-serving  declara- 
tion of  accused.— Hart  v.  State  (Tex.  Or.  App.) 
508. 

H  419,  420.  An  officer  apprehending  accus- 
ed cannot  testify  to  hearsay  declarations  of 
prosecutrix  tending  to  identify  or  describe  ac- 
cused.—Sexton  V.  State  (Ark.)  1075. 

{|  419,  420.  In  a  homicide  case,  certain  tes- 
timony held  inadmissible  as  hearsay. — ^Wilson  t. 
Commonwealth  (Ky.)  430. 

{§  419,  420.  In  a  murder  case,  certain  evi- 
dence held  properly  excluded  as  hearsay. — Hart 
V.  State  (Tex.  Cr.  App.)  508. 

(G)  Acta  and  Declarations  of  Conaplratora 
and  Codefendanta. 

I  424.  Conspiracy  to  set  fire  to  a  building, 
to  obtain  insurance  on  a  building  of  one  of  the 
conspirators  adjoining  it,  held  not  to  terminate 
with  the  burning  of  the  building,  bo  as  to  ren- 
der inadmissible  a  letter  by  one  of  the  con- 
spirators to  the  other,  received  the  day  after 
the  fire.— Gracy  v.  State  (Tex.  Or.  App.)  705. 

i  424.  Held,  that  a  letter  ^as  not  within 
the  rule  against  the  admission  against  a  con- 
spirator of  acts  or  declarations  of  a  co-conspira-  ' 
tor,  in  his  absence,  after  the  accomplishment  of 
the  object  of  the  conspiracy. — Gracy  ▼.  State 
(Tex.  Cr.  App.)  705. 

(H)  Documentary  Byldenee  and  Kzelualoa 
of   Parol   Evidence  Therebr. 

$  444.  In  a  prosecution  for  arson  letters  writ- 
ten by  accusea  to  H.  held  inadmissible  against 
accused,  in  the  absence  of  proof  showing  them  to 
have  been  written  or  authorized  by  him. — Lane 
V.  Commonwealth  (Ky.)  486. 

(I)   Opinion  Evidence. 

I  448.  Certain  evidence  held  properly  exclud- 
ed as  calling  for  a  witness'  opinion.- Railey  t. 
State  (Tex.  Cr.  App.)  1120. 

(J)  Teatlnsony  of  Accompllcea  and  Code- 
fendanta. 

t  611.  In  a  prosecution  for  arson,  evidence 
Acid  insufficient  to  corroborate  the  testimony  of 
an  accomplice  to  sustain  a  conviction  under 
Cr.  Code  Prac.  {  241.— Lane  v.  Commonwealth 
(Ky.)  486. 

{  511.  Two  or  more  accomplices  cannot  cor- 
roborate each  other. — ^Lane  v.  Commonwealth 
(Ky.)  486. 

(Ij)  Evidence  at  Prellntlnarr  Bsantlnatlon 
or  at  Former  Trial. 

{  539.  Where  accused  makes  a  statement  as 
required  by  the  statute  in  the  examining  trial, 
the  state,  before  introducing  such  testimony, 
must  show  a  warning. — Kirkpatrick  v.  State 
(Tex.  Cr.  App.)  511. 

i  541.  To  render  proof  of  the  testimony  of 
an  absent  witness  given  on  a  former  trial  ad- 
missible, it  most  be  shown  that  the  absent  wit- 
ness is  dead,  or  l>eyond  the  jurisdiction  of  the 
court,  or  on  diligent  inquiry  cannot  be  found. 
—Maloney  v.  State  (Ark.)  728. 
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(M)  'W«lsltt  and   SnAclency. 

In  particular  criminal  pro*eeutioni. 

See  Forgery,  |  44;  Gaming,  |  98;  Homicide, 
H  234-255;  Larceny,  {{  55-64;  Malicions 
Miscliief,  §  9 ;   Perjury,  §  M ;  Rape,  §!  51,  53. 

For  offense  against  liquor  law,  see  Intoxicating 
liiquora,  |  2SQ. 

S  664.  Evidence'  on  prosecution  for  malicious 
mischief  held  sufficient  to  prove  venue.— E2no  t. 
State  (Ark.)  732. 

i  664.  The  venue  of  the  crime  charged  may 
be  proved  by  circumstantial  evidence. — Douglass 
V.  State  (Ark.)  923. 

XL  TIME    OF    TRIAI.    AKD    OOimN. 
TTANOE. 

!  590.  Denial  of  a  continuance  held  not  an 
abuse  of  discretion.— Walker  v.  State  (Ark.)  925. 

S  693.  The  refusal  to  grant  a  continuance  on 
the  ground  of  the  illness  of  counsel  in  prosecu- 
tion for  rape  held  erroneous. — Wilson  v.  Com- 
monwealth (Ky.)  614. 

i  695.  Refusal  of  a  continuance  held  not 
abuse  of  discretion.— Clampett  v.  State  (Ark.) 
934. 

i  696.  In  a  homicide  case,  held  reversible  er- 
ror to  deny  a  continuance  to  procure  an  absent 
witness  when  the  state's  attorney  refused  to 
permit  an  affidavit  for  continuance  to  be  read  as 
evidence. — Davis   v.   Commonwealth   (Ky.)   429. 

S  695.  A  continuance  for  absence  of  a  wit- 
ness was  properly  denied,  where  the  witness' 
affidavit  showed  that  his  testimony  was  hear- 
say.- Fulkerson  v.  State  (Tex.  Or.  App.)  1111. 

I  596.  In  a  criminal  case,  a  continuance  for 
the  purpose  of  securing  impeaching  testimony 
held  properly  refused.— Mumphreys  v.  State  (Tex. 
Or.  App.)  604. 

{  69(S.  As  a  rule  continuances  will  not  be 
granted  to  secure  impeaching  testimony. — Hum- 
phreys v.  State  (Tex.  Cr.  App.)  504. 

i  598.  It  is  only  where  there  has  been  an 
abuse  of  discretion  in  refusing  to  continue  a 
prosecution  that  the  Appellate  Court  will  dis- 
turb the  ruling.— Clampett  v.  State  (Ark.)  934. 

S  698.  A  continuance  for  absence  of  a  wit- 
ness held  properly  denied  for  lack  of  diligence. 
—Todd  v.  State  (Tex.  Cr.  App.)  506. 

S  698.  Under  Code  Cr.  Proc.  1895,  art.  798. 
a  second  application  for  a  continuance  for  old 
and  infirm  absent  witnesses  held  properly  refus- 
ed ;  accused  having  failed  to  take  their  deposi- 
tions, as  he  might  have  done.— Kirkpatrick  v. 
State  (Tex.  Cr.  App.)  511. 

!  598.  In  a  prosecution  for  violating  the  lo- 
cal option  law,  an  application  for  a  continuance 
held  properly  refused  for  want  of  diligence. — 
Deadweyler  v.  State  (Tex.  Cr.  App.)  863. 

i  600.  Accused's  belief  that  certain  absent 
witnesses,  if  present,  would  give  beneficial  tes- 
timony, did  not  authorize  the  reading  to  the 
jury  of  what  was  said  in  his  affidavit  for  a  con- 
tinuance with  respect  to  them. — Hoffman  v. 
Commonwealth  (Ky.)  690. 

I  614.  An  application  for  a  second  contin- 
uance must  show  that  the  testimony  cannot  be 
procured  from  any  other  source  known  to  de- 
fendant.— Fulkerson  v.  State  (Tex.  Cr.  App.) 
1111. 

XII.  TRIAIm 

In  particular  criminal  protecutiont. 

See  Homicide,  §§  271-313 ;  Perjury,  {  36 ;  Sod- 
omy, S  7. 

For  offense  against  liquor  law,  see  Intoxicating 
Liquors,  |  2:«). 


(A)  Preliminary  Proeee41n*n. 

!  622.  Cr.  Code  Prac.  {  237,  makes  it  the 
mandatory  duty  of  the  court  to  grant  one  of 
several  codefendants  a  separate  trial  oa  his 
demand. — Hoffman  v.  Commonwealth  (Ky.)  690. 

§  022.  Notwithstanding  Cr.  Code  Prac.  f  237. 
the  court  is  authorized  to  order  a  severance  of 
trial  as  between  joint  defendants,  either  at  the 
instance  of  the  commonwealth  or  on  its  own 
motion. — Hoffman  v.  Commonwealth  (Ky.)   690. 

{  632.  Accused  held  not  entitled  to  object 
that  a  case  against  him  was  called  for  trial  be- 
fore another  case  against  him  bearing  a  lower 
number  on  the  docket.— Todd  v.  State  (Tex.  Cr. 
App.)  506. 

g  632.  That  accused  was  required  to  try  a 
case  relating  to  the  sale  of  Intoxicating  liquor 
prior  to  the  trial  of  a  case,  of  a  lower  number 
on  the  docket,  for  keeping  a  disorderly  house, 
held  not  error.— Todd  v.  State  (Tex.  Cr.  App.) 
500. 

(B)  Conrae  snd  Conduct  of  Trial  la  Gen- 
eral. 

Exchange  of  circuits  byjudges  pending  proseca* 


ixcnange  or  circuits  by}i 
tion,  gee  Judges,  J  29. 


(C)  Reception  o<  Kvldence. 

S  673.  In  a  prosecution  for  arson,  evidence 
of  insurance  procured  by  accused  should  be 
limited  to  proving  motive. — Lane  v.  Common- 
wealth (Ky.)  486. 

{  673.  In  a  prosecution  for  indecent  exposure, 
where  there  was  evidence  of  other  similar  acts 
by  accused,  the  court  properly  instructed  that 
the  evidence  of  such  other  acts  should  not  be  con- 
sidered as  substantive  evidence  as  to  guilt,  but 
only  as  bearing  on  intent. — Harvey  v.  State 
(Tex.  Cr.  App.)  501. 

I  678.  Where  two  transactions  were  proved, 
and  constituted  a  criminal  offense,  while  the 
complaint  charged  but  one  transaction,  accused 
must  require  the  state  to  elect. — Wooten  ▼.  State- 
(Tex.  Cr.  App.)  703. 

{  684.  Evidence  of  a  statement  by  accused  in 
a  prosecution  for  homicide  held  admissible  in 
chief  and  not  in  rebuttal.— Collett  v.  Common- 
wealth (Ky.)  426. 

S  684.  The  court  may  in  its  discretion  admit 
evidence  offered  in  rebuttal  which  should  have 
been  offered  in  chief.— Collett  v.  Commonwealth 
(Ky.)  420. 

(E)  Ararnmenta    and    Conduct   of   Connael. 

I  699.  Where  the  county  attorney  in  his  ar- 
gument dwells  on  facts,  the  evidence  to  prove 
which  has  been  withdrawn  from  the  jury,  the 
court  should  reprimand  him. — Hart  t.  State 
(Tex.  Cr.  App.)  508. 

S  715.  Exhibiting  pistol  cartridges  in  argu- 
ment of  county  attorney  in  murder  case  to  il- 
lustrate argument  held  not  prejudicial  to  ac- 
cused, though  the  cartridges  had  not  been  used 
in  evidence.— Hinton  v.  Commonwealth  (Ky.) 
434. 

}  720%.  For  state's  counsel  in  argument  to 
denounce  defendant  as  an  "assassin  and  mur- 
derer," held  not  error.— Holt  v.  State  (Ark.) 
1072. 

S  721%.  It  is  proper  for  the  state's  attorney 
to  comment  upon  accused's  failure  to  introduce 
a  witness  whose  testimony  would  have  been 
material. — Davis  v.  Commonwealth  (Ky.)  429. 

§§  722%.  723.  In  a  murder  trial,  argument  of 
county  attorney  held  proper.— Hinton  v.  Com- 
monwealth (Ky.)  434. 

S  726.  Argument  of  state's  counsel  held  not 
to  constitute  error.— Ralley  T.  State  (Tex.  Or. 
App.)  1120. 
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'  not  to  consider  the  remarks. — Groszoehmigen 
State  (Tei.  Cr.  App.)  1113. 

i  730.  Error  in  tlie  argument  of  state's  coun- 
!  held  cured  vliere,  after  objection  thereto, 
;  court  inatmcted  the  jury  not  to  consider 
!  argument  and  at  the  conclusion  thereof 
re  a  special  charge  instructine  them  to  the 
ne  effect-Railey  v.   State  (Tex.   Cr.   App.; 

ProTlace  of  Conrt   and    Jury    1b    Gen- 
eral. 

/*  particular  criminal  pro*ecution$. 
Homicide,  §  271 ;   Larceny,  §  68 ;   Perjury, 

36. 

741.  The  jury  is  the  sole  judge  of  the 
;ut  of  the  evidence. — Douglass  v.  State  (Ark.) 

742,  743.  The  jury  U  the  sole  judge  of  the 
ibility  of  accused  and  his  witnesses  testify- 
n  his  l)ehalf.-Douglass  v.  State  (Ark.)  923. 

'47.  It  is  the  exdasive  province  of  the  jury 
i$s  upon  conflicting  evidence. — State  v.  My- 
Mo.)  131. 

53.  Where  the  evidence  -wholly  failed  to 
'Ct  one  with  the  crime,  the  court  properly 
ed  his  acquittal. — Wilson  v.  Conmion- 
h  (Ky.)  430. 

53.  Where  there  was  nothing  in  the  rec- 
}  corroborate  the  evidence  of  accomplices 
onnect  accused  with  the  offense  charged, 
)de  Prac.  ff  241,  242,  require  the  court  to 
an  acquittal. — Lane  v.  Commonwealth 
480. 

3.  In  a  prosecution  for  indecent  exposure, 
evidence  was  admitted  of  complaints  of 
limilar  acts  by  accused  than  that  charged, 
ge  that  the  evidence  of  such  other  acts 
not  be  considered  as  substantive  evidence 
:,  but  only  as  bearing  on  intent,  held  not 
weight  of  the  evidence. — Harvey  v.  State 
r.  App.)  601. 

ieaaitT-,   Reanlsltes,   and  Snfllclency 
of  Inatmctiona. 

SB  error  in  rulings  on,  see  Homicide,  | 

t  particular  criminal  pro$ecution*. 
mine,    8    102;     Homicide,    {§   286-310; 
'y,  I  79. 

Where  the  evidence  raises  an  issue 
>  to  accused,  he  is  entitled  to  an  affirma- 
rge  thereon. — Wheeler  v.  State  (Tex. 
.)    166. 

It  is  the  duty  of  the  conrt  to  require 
to  find  all  the  essential  elements  of 
s  embraced  within  the  charge,  and  des- 
e  nature  and  character  of  the  punish- 
y  are  authorized  to  assess. — State  v. 
(Mo.)  12. 

In  a  homicide  case,  the  failure  to 
Srinatively  on  an  issue  raised  by  the 
of  accused  held  erroneous,  nutwith- 
the  other  instructions. — Wheeler  v. 
c.  Cr.  App.)  166. 

In  a  prosecution  for  gaming,  the 
lerly  refused  to  charge  that  the  wit- 
3  bad  been  engaged  in  play  in  de- 
>stablishxnent  were  accomplices.— Ra- 
e  (Tex.  Cr.  App.)  512. 

There  there  is  evidence  justifying  a 
of  a  lesser  grade  of  the  offense  in- 
:he  indictment,  it  is  proper  to  sub- 
stion  of  accused's  guilt  of  the  lesser 
iett    V.    State  (Ark.)  732. 


court  should  charge  the  JU17  to  disregard  the 
argument.— Hart  v.  State  (Tex.  Cr.  App.)  508. 

I  8(X).  Reference  to  a  transaction  in  which 
prosecutrix  was  shot  as  a  "scuffle"  held  not  so 
misleading  as  to  justify  a  reversal. — Groszoeh- 
migen V.  State  (Tex.  Cr.  App.)  1113. 

{  806.  In  a  murder  case,  the  failure  of  the 
court  to  define  a  deadly  weapon  in  the  charge 
on  murder  in  the  second  degree  held  not  re- 
versible error,  in  view  of  the  evidence  and  the 
instructions  defining  murder  in  the  first  degree. 
—Wheeler  v.  State  (Tex.  Cr.  App.)  166. 

{  814.  A  charge  on  accomplice  testimony  and 
necessary  corroboration  was  not  authorized, 
where  an  accomplice  was  not  a  witness  and  did 
not  testify  on  the  trial. — Gracy  v.  State  (Tex. 
Cr.  App.)  705. 

I  814.  Charging  in  a  larceny  case  on  defend- 
ant's having  given  an  explanation  of  his  recent 
possession  of  the  stolen  article,  when  his  posses- 
sion was  challenged,  and  the  state  having  shown 
the  falsity  of  it,  held  reversible  error,  where 
there  was  no  evidence  of  explanation  by  him, 
except  on  the  stand. — ^Dobbs  v.  State  (Tex.  Cr, 
App.)  859. 

i  822.  Conflict  in  instructions  on  self-defense 
held  not  prejudicial.- York  v.  State  (Ark.)  1070. 

{  823.  The  error  in  an  instruction  in  a 
homicide  case  held  cured  by  another  instruc- 
tion.—Green  V.  State  (Ark.)  727. 

(H)   Requeata    for    Inatrnctlona. 

f  825.  It  is  not  absolutely  essential  that  an 
instruction  should  be  requested ;  but,  if  it  is 
sufficiently  indicated  to  the  court  that  it  has 
failed  to  cover  other  subjects  involved  in  the 
issues  presented  to  the  jury,  that  is  all  that  is 
required. — State    v.    Nicholas    (Mo.)    12. 

i  829.  It  was  not  error  to  refuse  a  request, 
the  subjects  of  which  were  fully  covered  by  in- 
structions given. — Walker  v.  State  (Ark.)  925 ; 
Rasor  v.  State  (Tex.  Cr.  App.)  512 ;  Deadweyler 
V.  Same  (Tex.  Cr.  App.)  863. 

(I)  Objeetlona   to  Inatrnctlona   or  Refnaal 
Tbereof,  and  Bxceptiona. 

§  845.  An  objection  held  sufficient  to  call  the- 
court's  attention  to  its  failure  to  embrace  in 
the  instructions,  in  the  event  the  jury  should 
find  defendants  not  guilty  of  burglary,  the  sub- 
ject of  larceny  from  a  dwelling  house.— State 
V.  Nicholas  (Mo.)  12. 

(J)   Cnatody,    Condnet,    and    Deliberatlona 
of  Jnry. 

f  857.  Receiving,  by  the  jury,  of  additional- 
evidence  other  than  that  introduced  on  the  trial, 
if  it  injuriously  affects,  or  could  injuriously  af- 
fect, the  accused's  rights  is  ground  for  reversal. 
— Railey  v.  State  (Tex.  Cr.  App.)  1120. 

§  862.  Discussion  in  the  jnry  room  concern- 
ing the  termination  of  prior  trials  of  accused 
and  of  his  codefendant  held  not  fatal  to  a  con- 
viction.—Gates  V.  State  (Tex.  Cr.  App.)  370. 

S  862.  Certain  conduct  of  a  juror  in  a  crim- 
inal case  held  not  reversible  error. — Railey  v. 
State  (Tex.  Cr.  App.)  1120. 

§  860.  It  was  error  for  the  jury,  after  finding 
defendant  guilty  of  murder  in  the  second  degree, 
to  fix  the  term  of  imprisonment  by  lot — Walker 
V.  State  (Ark.)  925. 

(K)  Verdict. 

In  prosecution  for  homicide,  see  Homicide,  |  313, 

i  894.  Failure  of  accused  to  move  for  a  ref- 
ormation of  a  verdict  before  the  jury  was  dis- 
charged waives  formal  defects  therein. — Gillum 
V.  Commonwealth  (Ky.)  445. 
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Zm.  MOTIONS  FOR  ITEW  TBIAI. 
AKD  Ur  ABBEST. 

f  941.  Newly  discovered  evidence,  merely  cu- 
mulative of  the  evidence  of  accused,  does  not 
justify  a  new  trial.— Douglass  v.  State  (Ark.) 
923. 

8  942.  Elvidenee  simply  of  an  impeaching 
character  is  not  such  newly  discovered  evidence 
as  will  warrant  a  new  trial.— Morris  r.  State 
<Tex.  Cr.  App.)  1112. 

8  943.  Newly  discovered  evidence,  simply  con- 
tradictory of  testimony  of  the  state,  does  not 
justify  a  new  trial.— Douglass  v.  State  (Ark.) 
923. 

XV.  APPEAI.  AND  ERBOB,  AND 
OEBTIOBABL 

(A)  Form    of    Remedy,    Jnrladletloni,    ud 

Rlsht   of  Revlevr. 

I  1020.  Under  Cr.  Code  Prae.  §  847,  held, 
that  there  is  no  appeal  to  the  Court  of  Appeals 
from  a  judgment  for  a  fine  of  $50  and  10  days' 
imprisonment. — Noe  v.  Ommonwealth  (Ky.)  421. 

(B)  Presentation  nnd  Reservntlon  In  I<o'«r- 

ep  Court  of  Grounds  of  ReTlevr. 

8  1037.  Alleged  improper  argument  by  the 
commonwealth's  attorney  pointed  out  for  the 
first  time  on  a  motion  for  new  trial  will  not  be 
considered.— Burch  v.  Commonwealth  (Ky.)  996. 

8  1038.  Failure  to  charge  on  alibi  is  not 
ground  for  reversal  unless  appellant  requested 
a  special  instruction  on  that  question. — Phil- 
lips V.  State  (Tex.  Cr.  App.)  1110. 

8  1056.  Misdirecting  in  respect  to  the  punish* 
ment  held  not  available,  unless  excepted  to  at 
the  time  or  challenged  in  the  motion  for  new 
trial.— Bobbins  v.  State  (Tex.  Cr.  App.)  604. 

1036.  Under  Code  Or.  Proc.  1895,  art.  723, 
held  that,  to  predicate  error  on  the  charge,  it 
must  have  been  excepted  to  either  on  the  trial 
or  in  a  motion  for  new  trial.— Gracy  v.  State 
(Tex.  Cr.  App.)  705. 

8  10C3.  Without  a  motion  for  new  trial,  the 
commonwealth  cannot  appeal  from  a  judgment 
of  dismissal  in  a  misdemeanor  case. — Common- 
wealth T.  Budisie  (Ky.)  466. 

8  1063.  Misdirecting  in  respect  to  the  punish- 
ment held  not  available,  unless  excepted  to  at 
the  time  or  challenged  in  the  motion  for  new 
trial.— Bobbins  t.  State  (Tex.  Cr.  App.)  504. 

8  1063.  Errors  in  instructions  must  be  re- 
served in  a  motion  for  a  new  trial  in  order  to 
be  available  on  appeal. — Harvey  v.  State  (Tex. 
Cr.  App.)  605. 

8  1064.  Exceptions  to  evidence  held  waived 
by  not  being  brought  forward  in  the  motion  for 
new  trial.— Eno  v.  State  (Ark.)  732. 

8  1064.  An  allegation  in  a  motion  for  new 
trial  held  too  general  to  require  consideration 
of  a  certain  question  on  appeal. — Bluitt  v.  State 
(Tex.   Cr.   App.)   168. 

i  1064.  A  ground  of  motion  for  new  trial 
held  not  sufficient  to  point  out  misdirection  in 
the  charge  as  to  the  punishment,  so  as  to  make 
the  error  available  on  appeal.— Bobbins  v.  State 
(Tex.  Cr.  App.)  504. 

8  1064.  Where  no  complaint  of  the  court's 
charge  is  made  in  the  motion  for  new  trial,  as 
required  by  Code  Cr.  Proc.  1895,  art,  723,  al- 
leged error  therein  will  not  be  considered  on 
appeal.— Benevidas   v.    State   (Tex.    Or.   App.) 

I  1065.  Without  action  by  the  trial  court  on 
a  motion  for  a  new  trial,  the  commonwealth 
cannot  appeal  from  a  judgment  of  dismissal  in 
a  misdemeanor  case. — Commonwealth  v.  Budisie 
(Ky.)  4(i6. 


(D)  Keeord  and  Proeecdlnva  Hot  In  Rec- 
ord. 

I  loss.  A  motion  for  a  new  trial  cannot  be 
considered  as  a  part  of  the  record,  unless  it  is 
filed.— Harvey  v.  State  (Tex.  Cr.  App.)  603. 

8  1090.  In  absence  of  a  statement  of  facts 
or  bill  of  exceptions  containing  the  testimony, 
the  sufficiency  of  the  evidence  to  support  the 
verdict  cannot  be  reviewed  on  appeal. — Cassu 
V.  State  (Tex.  Cr.  App.)  505. 

8  1090.  Objections  to  the  court's  action  in 
retiring  the  jury  held  not  available  on  appeal, 
because  the  matter  was  not  preserved  by  bill  of 
exceptions.- Lawshe  v.  State  (Tex.  Cr.  App.j 
865. 

8  1091.  A  bill  of  exceptions  to  the  admission 
of  certain  evidence  held  too  indefinite  for  review. 
—Todd  V.   State   (Tex.  Cr.  App.)  506. 

8  1091.  Bills  of  exception  must  be  certain, 
and  show  clearly  the  exact  question  complained 
of.— Kirkpatrick  v.  State  (Tex.  Cr.  App.)   511. 

8  1092.  A  bill  of  exceptions,  not  signed  by 
the  trial  jhdge  or  in  any  manner  approved,  can- 
not be  reviewed.— Todd  v.  State  (Tex.  Cr.  App.) 
506. 

8  1092.  Where  the  bills  of  exceptions  are 
BO  modified  by  the  court  as  to  deprive  accused 
of  what  he  believes  to  be  fair  and  correct,  he 
must  take  the  statutory  steps  to  protect  him- 
self.—Wooten  V.  State  (Tex.  Cr.  App.)  7(B. 

8  1100.  A  statement  of  facts  held  insufficient 
to  raise  a  certain  issue.— Bluitt  v.  State  (Tex. 
Cr.  App.)  168. 

8  1122.  An  objection  that  the  court  erred  in 
omitting  to  charge  on  assault  and  battery  in  a 
prosecution  for  maliciously  cutting  and  wound- 
ing with  intent  to  kill  cannot  be  considered  oo 
appeal,  in  the  absence  of  the  evidence. — Gil- 
lorn  y.  Commonwealth  (Ky.)  445.  { 

(O)  Review. 

8  1134.    On   appeal    from   jud^ents   of    ac-       I 
quittal   in  prosecutions  for  obtaining   property 
by  false  pretenses,  and  for  forgery,  the- Supreme 
Court   will  not  determine  whether   the   indict-       I 
ments  therein  will  bar  another  prosecution  for       I 
the  alleged  wrong  upon  which  the  present  prose- 
cutions were  based ;    the  question  being  only  a       I 
moot  question. — Commonwealth  v.  Caldwell  (Ky.) 
480. 

8  1144.    Where  objection  to  a  statement  by 
the  commonwealth's  attorney  was  sustained,  it       I 
would  be  presumed  that  the  court  admonished 
the  jury  not  to  consider  it. — Hoffman  v.  Com- 
monwealth (Ky.)  690. 

8  1144.  Where  the  bill  of  exception  com- 
plaining of  the  court's  action  in  permitting  the 
state  to  prove  accused'^  testimony  on  the  ex- 
amining trial  was  not  definite  and  clear,  it 
must  be  presumed  that  the  court  ruled  correctly, 
and  that  it  was  the  sworn  testimony  of  accused 
that  was  offered  in  evidence,  and  hence  admis- 
sible.- Kirkpatrick  v.  State  (Tex.  O.  App.)  511. 

8  1144.  In  the  absence  of  a  statem^t  of 
facts,  the  appellate  court  will  not  assume  that 
the  charge  was  prejudicial. — ^Benevidas  v.  State 
(Tex.  Cr.   App.)   1107. 

8  1151.  Befusal  of  a  continuance  will  not  be 
reviewed  in  the  absence  of  manifest  abuse  of 
discretion.— Walker  v.  State  (Ark.)  925. 

8  1151.  A  continuance  is  witliin  the  discre- 
tion of  the  trial  court.— Glampett  t.  State  (Ark.) 
934. 

8  1156.  Under  the  Code  the  ruling  of  the 
trial  court  on  a  motion  for  a  new  trial  on  the 
ground  of  misconduct  of  individuals  inflnencin; 
the  jury  is  not  reviewable. — Wilson  v.  Common- 
wealth (Ky.)  614. 
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S  1156.  Alleged  miscondaet  of  the  jary  in 
reaching  their  verdict  by  lot  being  cognizable 
by  the  trial  court,  its  conclusion,  nnleas  clearly 
wrong,  will  not  be  interfered  with  on  appeal. 
— Benevidas  t.  State  (Tex.  Cr.  App.)  1107. 

$  1159.  The  Supreme  Court  cannot  interfere 
with  a  conviction  supported  by  some  evidence. 
— Wilson  V.  Commonwealth  (Ky.)  430. 

I  1159.  Where  the  evidence  justified  submis- 
sion to  the  jury,  a  judgment  of  conviction  will 
not  be  reversed  because  in  the  opinion  of  the 
Court  of  Aj^peals  a  preponderance  of  the  evi- 
dence was  in  favor  of  accused's  innocence. — 
Hinton  v.  Commonwealth  (Ky.)  434. 

I  1159.  The  Court  of  Appeals  cannot  reverse 
a  conviction  which  there  Is  any  evidence  to 
support.— Burch  v.  Commonwealth  (Ky.)  996. 

I  1160.  Cr.  Code  Prac.  Ji  281,  held  to  pre- 
clude the  Court  of  Appeals  from  reversing  a 
criminal  case  on  the  evidence. — Wilson  y.  Com- 
monwealth (Ky.)  614. 

i  1163.  Prejudice  to  the  substantial  rights 
of  accused  from  informality  in  the  verdict  must 
affirmatively  appear,  in  order  to  justify  reversal, 
where  he  did  not  move  for  a  correction  before 
the  jury  was  discharged.— Oillum  v.  Common- 
'wealth  (Ky.)  445. 

8  1163.  In  matters  of  procedure  and  the  oi^ 
der  calling  cases,  a  reversal  will  not  be  grant- 
ed because  of  an  improper  order,  unless  injury 
or  injustice  is  clearly  shown.— Todd  v.  State 
(Tex.  Cr.  App.)  506. 

S  1166.  Accused  held  not  prejudiced  by  the 
court's  denial  of  a  change  of  venue. — Walker  v. 
State  (Ark.)  925. 

$  1166.  Accused  was  not  prejudiced  by  the 
denial  of  a  continuance  for  absence  of  witness- 
es, where  all  the  facts  were  testified  to  by  an 
eyewitness  who  was  produced. — Fulkeraon  v. 
State  (Tex.  Cr.  App.)  1111. 

f  1166^.  Error  in  ordering  and  summoning 
of  talesmen  on  an  insufficient  showing  held 
harmless.— Rasor  v.  State  (Tex.  Cr.  App.)  512. 

g  1167.  Action  of  the  court  in  submitting  on- 
ly the  first  count  of  an  indictment  cured  any 
error  it  committed  in  refusing  to  sustain  a  mo- 
tion to  require  the  state  to  elect  which  count 
would  be  relied  on.— Railey  v.  State  (Tex.  Cr. 
App.)  1120. 

i  1168.  The  irregularity  of  admitting  in  re- 
buttal, instead  of  in  chief,  certain  evidence,  held 
not  reversible  in  view  of  Cr.  Code  Prac.  {  340. 
— CoUett  v.  Commonwealth  (Ky.)  426. 

S  1168.  The  Supreme  Court  will  not  reverse 
a  conviction  where  it  cannot  say  that  the  result 
was  affected  by  the  admission  of  evidence  in  re- 
buttal which  should  have  been  introduced  in 
chief.— Collett  v.  Commonwealth  (Ky.)  426. 

S  ll69.  In  a  prosecution  for  homicide,  the 
admission  of  incompetent  evidence  held  preju- 
dicial to  defendant.— Ware  v.  State  (Ark.)  927. 

S  1169.  The  role  as  to  when  incompetent  tes- 
timony is  prejudicial  stated.— Ware  v.  State 
(Ark.)  927. 

S  1169.  Matters  in  confession,  erroneously 
admitted,  tteld  not  prejudicial.— Holt  v.  State 
(Ark.)  1072. 

I  1169.  £2nor  in  admitting  confession  held 
not  error,  in  view  of  other  confessions.— Holt  v. 
State  (Ark.)  1072. 

I  1169.  Error  in  admitting  evidence  held  cur- 
ed by  instruction  to  disregard.— Holt  v.  State 
(ArkO  1072. 

I  1169.  In  a  prosecution  for  burglary,  error, 
if  any,  in  admitting  certain  evidence  held  not 


prejudicial.— Bailey  v.  State.  (Tex.  Or.  App.) 
1120. 

S  1170Vi.  Permitting  accused  to  be  asked  a 
certain  question  as  a  witnes8'ft«{d  not  reversible 
error,  in  view  of  his  answer.— Hart  v.  State 
(Tex,  Cr.  App.)  508. 

S  1171.  Improper  argument  of  counsel  held 
not  ground  for  reversal. — Hart  v.  State  (Tex. 
Cr.  App.)  508. 

{  1172.  Accused  held  not  prejudiced  by  an  in- 
struction that,  if  the  jury  found  him  guilty,  they 
should  assess  his  punishment  under  Ky.  St.  1909, 
I  1167  (Russell's  St.  {  31TT),  relating  to  arson, 
and  not  under  section  1170  (Russell's  St.  t 
3180),  relating  to  house  burning. — Lane  v.  Com- 
monwealth (Ky.)  486. 

S  1173.  Where  the  uncontradicted  testimony, 
on  a  trial  for  perjury,  shows  that  there  was 
corroborating  evidence  as  to  some  particular 
false  statement,  the  failure  to  instruct  that  there 
must  be  corroborating  evidence  to  justify  a 
conviction  is  not  prejudicial  error. — Brooks  v. 
State  (Ark.)  740. 

f  1173.  Failure  to  affirmatively  charge  on 
alibi  held  not  ground  for  reversal  under  Code 
Cr.  Proc.  1895,  i  723.— PhilUps  v.  State  (Tex. 
Cr.  App.)  1110. 

§  1173.  The  entry  of  several  freight  cars 
constituted  the  same  burglary,  so  that  failure 
in  the  charge  to  limit  the  effect  of  evidence  that 
other  cars  had  been  entered  to  the  showing  of 
intent,  etc.,  could  not  have  injured  accused.— 
Gilbert  v.  State  (Tex.  Cr.  App.)  1126. 

'  9  1175.  Accused  hdd  not  entitled,  to  com- 
plain of  a  conviction  of  an  assault  with  intent 
to  rape  where  the  state's  evidence,  if  believed, 
would  have  justified  a  conviction  of  rape. — 
Sexton  v.  State  (Ark.)  1075. 

(H)  Determination      and      Disposition      of 
Cause. 

S  1184.  Where  the  jury  erroneously  fixed  de- 
fendant's punishment  at  17  years  in  peniten- 
tiary by  lot,  the  Supreme  Court  on  the  Attor- 
ney General's  suggestion  could  cure  the  error 
by  modifying  the  sentence  to  the  lowest  term 
prescribed  for  the  offense. — Walker  v.  State 
(Ark.)  925. 

I  1184.  In  a  prosecution  for  rape  where  the 
uncontradicted  evidence  shows  accused  guilty  of 
a  lesser  degree  of  the  crime  of  which  he  was 
convicted,  and  judgment  is  set  aside,  the  cause 
will  be  remanded,  with  directions  to  set  aside 
the  judgment  and  affirm  the  judgment  convicting 
him  of  the  lesser  crime  unless  the  state  elects 
to  take  a  new  trial. — Green  v.  State  (Ark.)  949. 

{  1186.  A  motion  to  reverse  and  remand  the 
cause,  not  signed  nor  sworn  to,  cannot  be  con- 
sidered.—Wooten  v.  State  (Tex.  Cr.  App.)  703. 

XVH.  PUNISHMENT    AND    PBEVIiN- 
TION    OF   OBIME.; 

{  1210.  If  a  defendant  tried  for  burglary 
and  larceny  is  acquitted  of  the  burglary'  and 
convicted  of  the  larceny,  the  character  of  the 
larceny  of  which  he  may  be  convicted  depends 
entirely  on  the  value  of  the  proi>erty  stolen.- 
State  V.  Nicholas  (Mo.)  12. 

§  1210.  If  a  defendant  in  committing  a  bur- 
glary also  commits  a  larceny,  it  la  immaterial 
what  was  the  value  of  the  property,  and  if  con- 
victed of  both  the  punishment  foT  the  larceny 
is  in  addition  to  that  for  the  burglary  by  im- 
prisonment in  the  penitentiary. — State  v.  Nicho- 
las (Mo.)   12. 

g  1214.  Rev.  St  1895,  art.  4381,  relating  to 
the  recovery  of  penalties  Imposed  on  railroads, 
held  not  to  authorize  excessive  fines  in  violation 
of  Const,  art.  1,  §  13.— Texas  &  N.  O.  R.  Co. 
v.  Sabine  Tram  Co.  (Tex.  Civ.  App.)  256. 
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CROSa-EXAMINATiON. 

See  Witnenea,  H  268-277. 

CURATIVE  ACTS. 

Relating  to  acknowledgment  of  conveyance  of 
homestead)  see  Homestead,  {  119. 


See  Dower. 


CURTESY. 
CUSTODY. 


Of  jury,  see  Criminal  Law,  U  857-80C ;  Trial,  S 


)I  ]UI 

307. 


CUSTOMS  AND  USAGES. 


Application  to  iron  safe  clanae  in  insurance  pol- 
icy of  customs  of  community,  see  Insurance, 
H  335,  668. 

$  5.  The  custom  of  the  only  two  stores  in  a 
community  as  to  closing  hours  held  the  custom 
of  the  community.— Capital  Fire  Ins.  Co.  v. 
Kaufman  (Aik.)  289. 

DAMAGES. 

Compensation  tor  property  taken  for  public  use, 
see  Ehninent  Domain,  8  124. 

Damage*   for  portieular  injuriet. 

See  Death,  H  99,  101 ;  Trespass,  |  49. 

Breach  by  buyer  of  contract  for  sale  of  goods, 
see  Sales,  K  369-388. 

Breach  by  seller  of  contract  for  sale  of  goods,  see 
Sales,  j  41& 

Breach  of  covenant  to  construct  railroad  sta- 
tion, see  Railroads,  S  72. 

lievy  on  and  sale  of  exempt  proper^  by  sheriff, 
see  Sheriffs  and  Constables,  |  139. 

Recovery  in  particular  actiont  or  proceedingt. 
See   DeUnue,  J   19;    Ejectment,   {{   127,   148; 
Trover  and  Conversion,  |  44. 

m.  OKOvims  and  bubjeotb  of 

COMPENSATOHT  DAMAGES. 

(A)  Direct  or  Remote,  Contlacent,  or 
Froapeotlve,  Consequenae*  or  I^osses. 

Loss  of  profits  as  element  of  damages  for  failure 
to  deliver  goods  sold,  see  Sales,  {  418. 

f  33.  Where  plaintiff  sustained  hernia  as  the 
result  of  defendant's  actionable  negligence,  plain- 
tiff was  not  precluded  from  recovering  full 
damages  because  he  was  predisposed  to  hernia. 
— St  Louis  Southwestern  Ry.  Co.  v.  Lewis 
(Ark.)  268. 

f  40.  Plaintiff,  who  contracted  to  saw,  into 
oak  heading,  timber  to  be  furnished  by  defend- 
ants, held  entitled  to  recover  on  a  breach  by 
defendants  the  profits  be  would  have  made  bad 
they  carried  out  the  contract.— Hurley  &  Ross 
V.  Oliver  (Ark.)  920. 

S  49.    To  recover  damages  under  the  mental 
.  anguish  doctrine,  it  is  necessary  that  the  men- 
tal anguish  suffered  be  real  and  with  cause. — 
Western  Union  Telegraph  Co.  v.  Archie  (Ark.) 
1045. 

(B)  AKvrsTatloB,    MltlKBtloB,  sad   Redue- 

tlon  of  Ifoa«. 

I  62.  Where  one  is  injured  by  the  negligence 
of  another,  the  latter  is  liable  for  the  damages 
resulting,  and  the  injured  party  is  only  requir- 
ed to  use  ordinary  care  to  avert  further  injury. 
—International  &  G.  N.  R.  Co.  v.  Duncan  (Tei. 
Civ.  App.)  362. 

V.  EXEMPLARY  DAMAGES. 

For  use  of  abusive  language  by  conductor,  see 
Carriers,  i  277. 


VI.  MEA8UBE  OF  DAMAGES. 

For  failure  to  deliver  telegram,  see  Telegraphs 
and  Telephones,  f  70. 

(A)  iBjarles  to  tke  Person. 

i  97.  A  recovery  may  be  had  for  all  {Hun  or 
suffering  the  proximate  result  of  the  injury. 
whether  before  the  trial,  or  such  as  is  reason- 
ably certain  In  the  future.— Howard  v.  Hen- 
derson Traction  Co.  (Ky.)  954. 

(O  BreBob  of  Coatraet. 

Breach  of  covenant  to  construct  railroad  station, 
see  Railroads,  {  72. 

i  123.  An  owner's  measure  of  damages  for 
breach  of  a  building  contract  is  the  difference  in 
the  value  of  the  building  as  constructed  and 
what  it  would  have  been  if  constructed  accord- 
ing to  contract.— Hartford  Mill  Co.  v.  Hartford 
Tobacco  Warehouse  Co.  (Ky.)  477. 

§  124.  The  owner  of  a  house,  having  refused 
to  permit  carpenters  to  perform  their  contract, 
was  liable  for  the  difference  between  the  amount 
they  would  have  received  and  what  they  frere 
able  to  earn  during  the  same  time  by  reason- 
able diligence. — Womble  v.  Hickson  &  Findley 
(Ark.)  401. 

Vn.  INADEQUATE    AlTD    EXCESSTVE 
DAMAGES. 

For  particular  injuriet. 
Abusive  language  by  conductor,  see  Carriers,  f 

277. 
Breach  of  covenant  to  construct  railroad  station. 

see  Railroads,  {  72. 
Failure  to  deliver  telegram,  see  Telegraphs  and 

Telephones,  S  Tl. 
Flooding  land,  see  Waters  and  Water  Conrae^. 

I  17a 

i  130.  In  an  action  for  injuries,  a  verdict  al- 
lowing plaintiff  $1,000  Aefd  not  excessive. — 
Lewis  V.  Wabash  R.  Co.  (Mo.  App.)  1080. 

§  131.  A  verdict  for  $275  for  injuries  to 
plaintiff  from  a  defective  city  sidewalk  held  nor 
excessive. — City  of  Madisonville  v.  Stewart 
(Ky.)  421. 

I  131.  Verdict  of  $700  for  injury  to  hand  of 
a  child  heU  not  excessive.— Hillerbrand  v.  May 
Mercantile  Co.  (Mo.  App.)  326. 

f  132.  In  an  action  for  injuries,  a  verdict  for 
$2,700  held  not  excessive.— Louisville  &  N.  R. 
Co.  V.  Freppou  (Ky.)  454. 

S  132.  A  verdict  for  $1,000  in  a  personal  in- 
jury action  held  not  excessive. — Weil  v.  Kreut- 
ler  (Ky.)  471. 

I  132.  A  verdict  in  a  personal  injury  action 
held  not  excessive.— City  of  Covington  v.  Boll- 
winkle  (Ky.)  664. 

{  132.  A  persona]  injury  verdict  of  $80(t 
held  not  against  the  weight  of  testimony.- Mo- 
nongahela  River  Consol.  Coal  &  Coke  Co.  v. 
Kramer  (Ky.)  978. 

i  132.  A  recovery  of  $35,000  for  personal 
injuries  hOd  excessive  by  $10,000.— Gordon  v. 
Kansas  City  Southern  Ry.  Co.  (Mo.)  80. 

I  182.  In  an  action  for  injuries  to  a  female 
passenger  while  alighting  from  a  street  car.  a 
verdict  for  $6,000  held  not  excessive.— Wester- 
velt  v.  St.  Lonis  Transit  Co.  (Mo.)  114. 

I  132.  Held,  that  a  personal  injury  verdict 
of  $2,000  was  not  excessive.- Sleiak  t.  St. 
Louis  Transit  Co.  (Mo.  App.)  1095. 

i  132.  A  verdict  of  $20,000  for  personal  in- 
juries, held  not  excessive.— St.  Lonis  South- 
western Ry.  Co.  of  Texas  v.  Ford  (Tex.  Civ. 
App.)  709. 

I  133.  Veidict  of  $825  for  loss  of  the  serv- 
ices of  plaintiff's  daughter,  physician's  services. 
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etc.  ft«U  not  croMidve.— OtBcinnati.  N.  *  G. 
Bj.  Go.  ▼.  Cooke  (Ky.)  96A 

Vm.  PI2ASINO,  EVroEWCE,  AHD 
ASSESSMENT. 

(A)  PleatUsK. 

S  157.  In  an  action  for  damages  to  plaintilTa 
mare,  the  complaint  held  not  to  sufficiently  plead 
special  damages. — Montgomery  t,  Glasscock 
(Ky.)  688. 

(B)  B-rldenee. 
Certainty  of  evidence,  see  Evidence,  i  144. 

<C)   Proeeedlnca  for  Aaaesament. 

Refusal  to  require  physical  examination  as  a 
mere  technical  error  not  ground  for  reversal, 
see  Appeal  and  Error,  {  1170. 

Review  of  discretion  of  court  in  ordering  physic- 
al examination,  see  Api>eal  and  Error,  |  968. 

i  206.  Court  held  to  have  acted  within  its 
discretion  in  refusing  to  require  plaintiff  to  sub- 
mit to  a  personal  examination  by  physicians 
of  defendant's  choosing. — Keller  &  Brady  Co. 
v.  Berry  (Ky.)  1009. 

§  206.  The  court,  in  an  action  for  personal 
injuries,  may  make  an  order  for  the  personal 
examination  of  plaintitC,  and  enforce  it  by  affix- 
ing the  proper  penalty. — Shamp  v.  Lambert  (Mo. 
App.)  770. 

i  208.  Evidence  held  to  warrant  submission 
of  the  question  of  future  suffering  of  a  child 
from  an  injured  hand. — Hillerbrand  v.  May  Mer- 
cantile Co.  (Mo.  App.)  826. 

i  216.  The  measure  of  compensatory  dam- 
ages for  personal  injury  Add  erroneously  stated 
by  an  instruction, — Louisville  &  N.  K.  Co.  v. 
Pearcy  (Ky.)  1037. 

I  216.  In  an  action  for  injuries,  instructions 
as  to  the  measure  of  damages  held  not  objec- 
tionable as  allowing  double  damages  for  the 
same  pain  of  body  or  mind  and  the  same  injury, 
and  for  mental  distress  disconnected  from  any 
injury.— Westervelt  v.  St.  Louis  Transit  Co. 
(Mo.)  114. 

{  216.  A  charge  held  incorrect  because  it  di- 
rected the  jury  to  find  against  a  party  as  to 
future  injuries  without  reference  to  whether 
ordinary  care  had  been  nsed  to  prevpnt  their 
aggravation.— International  &  G.  M.  U.  Co.  v. 
Duncan  (Tex.  Civ.  App.)  362. 

(D)  Coaapntstlon  snd  Amount,  Doable  and 
Treble   Dmina.Kea,  snd  Renlaalon. 

f  228.  A  verdict  in  replevin  for  certain  an- 
imals which  was  excessive,  in  so  far  as  it  found 
the  value  of  the  animals,  held  cured  by  a  re- 
mittitur of  the  excess. — I^wter  v.  IJndley  (Tex. 
Civ.  App.)  178. 

,  DAMS. 

See  Waters  and  Water  Courses,  H  171-17& 

DATE. 

Sufficiency  of  process  to  sustain  judgment  as  af- 
fected by  omission  to  give  date  of  filing  of 


fected  by  omission  to  give  < 
petition,  see  Judgment,  |  17. 


DAYS. 

Inclusion  or  exclusion  in  computation  of  time, 
■ee  Time,  ^  11. 

DEATH. 

of  grantor  as  revocation  of  authority  to  de- 
liver deed,  see  Deeds,  §  56. 

Of  party  pending  appeal,  see  Appeal  and  Er- 
ror, i  334. 

Of  party  to  action  ground  for  abatement,  see 
Abatement  and  Revival,  i  72. 


Of  petitioner  for  establijihment  of  highway,  ne- 
cessity of  revivor,  see  Highways,  |  28. 

X.  EVIDEWOE  or  DEATH  AMD  OF 
SUKVIVOB8HIP. 

f  2.  Absence  of  on  heir  for  more  than  seven 
years,  during  which  the  other  heirs  partitioned 
and  sold  the  property  without  regard  to  bis 
interest,  held  not  to  create  a  conclusive  pre- 
sumption of  his  death  or  bar  his  right  to  recov- 
er his  interest  on  his  return.— Grimes  v.  Miller 
(Mo.)  21. 

t  5.  In  the  absence  of  evidence,  the  presum;>- 
tion  is  that  persons  killed  in  a  common  dis- 
aster died  at  the  same  time. — Walton  &  Co.  v. 
Burchel  (Tenn.)  891. 

II.  ACTIONS   FOB   CAUSIMO   DEATH. 

(A)  RlKbt  of  Aotlon  snd  Defenaea. 

i  17.  The  negligent  failure  of  a  telephone 
company  to  connect  a  messenger  dispatched  to 
call  a  doctor  with  the  doctors  tclpphone  held 
too  remote  to  constitute  it  a  proximate  cause 
of  an  injured  person's  death. — Evans'  Adm'r  v. 
Cumberland  Telephone  &  Telegraph  Co.  (Ky.) 
950. 

{  29.  The  right  of  a  minor  to  care,  support, 
and  maintenance  is  not  a  property  right,  and 
when  .deprived  thereof  by  the  wrongful  killing 
of  his  parent,  and  the  minor  dies  before  collect- 
ing damages,  his  cause  of  action  under  Rev.  St. 
1899.  §(  2864,  2865  (Ann.  St.  1906,  pp.  1637. 
1644),  would  not  survive  under  sections  96  and 
97  (Ann.  St.  1906,  pp.  360,  370),  in  favor  of 
his  executor  or  administrator. — Gilkeson  v.  Mis- 
souri Pac.  By.  Co.  (Mo.)  138. 

i  31.  At  common  law  no  action  lies  for  an 
injury  resulting  in  death,  and  an  administrator 
is  not  entitled  to  sue  therefor  under  Rev.  St. 
1899,  g  2864  (Ann  St.  1906,  p.  1637).  giving  a 
right  of  action  to  the  husband  or  wife  of  the 
deceased  or  his  minor  child  or  children.— Gilke- 
son V.  Missouri  Pac.  Ry.  Co.  (Mo.)  138. 

S  81.  Where  a  father  and  son,  killed  in  a 
common  disaster,  died  at  the  same  time,  the 
right  of  action  for  the  death  of  the  son  survive<l 
to  bis  mother,  brothers,  and  sisters.- Walton  & 
Co.  V.  Burchel  (Tenn.)  391. 

(B)  JarladletlOB,  Venue,  and  lilmltntlona. 

I  35.  Under  Rev.  St.  1899.  {  547 :  Laws 
1905,  p.  05  (Ann.  St.  1900,  p.  ■''.SG),  a  right  of  ac- 
tion for  causing  the  death  of  a  railroad  employ^ 
occurring  in  another  state  held  enforceable  in  this 
state.— Newlin  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.) 
125. 

(D)  Plendlnv    and   BTldeace. 

8  57.  Where  the  petition  in  a  death  action 
specifically  charges  certain  particular  acts  of 
negligence  which  are  alleged  to  have  been  the 
cause  of  the  death,  plaintiff  must  recover,  if  at 
all.  upon  the  specific  charges  alleged. — ESvans  v. 
Wabash  R.  Co.  (Mo.)  36. 

(B)  Danacea,  Forfeltnre,  or  Pine. 

§  99.  In  an  action  for  a  fireman's  death  by 
a  collision  of  his  engine  with  box  cars,  evidence 
held  to  sustain  a  verdict  for  plaintiff  of  $10,- 
000.— St.  Louis  Southwestern  Ry.  Co.  of  Texas 
V.   Holt  (Tex.  Civ.  App.)   381. 

I  101.  Where  the  evidence  made  it  an  issue 
in  a  death  action  whether  each  plidntiff  bad 
suffered  loss  from  decedent's  death,  and  the  ver- 
dict for  plaintiffs  as  a  whole  was  not  com- 
plained of  as  excessive,  defendant  cannot  com- 
plain that  the  amount  apportioned  to  one  of 
plaintiffs  was  excessive.— Houston  &  T.  C.  R. 
Co.  V.  Alexander  (Tex.  Civ.  App.)  602. 

(F)  Trial,  Jadcmeat,  and  Kevlevr. 

Inadequate  damages  as  ground  for  new  trial,  see 
New  Trial,  i  75. 
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DEBTOR  AND  CREDITOR. 

See  Bankruptcy;  Crediton'  Suit;  Fraudulent 
Conveyances. 

DECEDENTS. 

Estates,  aee  Descent  and  Distribution;  Execu- 
tors and  Administrators. 

Testimony  as  to  transactions  yiitb  persons  since 
deceased,  see  Witnesses,  {$  139-178. 


See  Fraud. 


DECEIT. 


DECLARATIONS. 


As  evidence  in  civil  actions,  see  £}vidence,  S  271. 
As  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  H  412,  413. 

DECREE. 

In  equity,  see  Equity,  i  423. 

DEDICATION. 

X.  HATUBE  AND  BZIQXTIBITXSS. 

{  15.  Whether  a  landowner  dedicated  land  to 
the  public  depends  on  his  intention  as  manifest- 
ed by  his  acts. — Frauenthal  v.  Slaten  (Ark.)  395. 

I  16.  A  dedication  to  a  city  of  the  ground 
for  a  street  may  be  made  by  parol,  or  by  record- 
ing a  plat  laying  off  or  otherwise  indicating 
the  location,  length,  and  width  of  tbe  street. — 
Hall  V.  Leeper  (Ky.)  683. 

{  19.  An  owner  of  land,  platting  it  and  sell- 
ing lots  by  reference  to  the  plat,  dedicates  the 
streets  and  other  public  places  marked  thereon 
to  the  public. — Frauenthal  v.  Slaten  (Ark.)  395. 

I  19.  Where  an  open  space  on  the  plat  of  a 
city  was  designated  Spring  Square,"  tbe  plat 
indicated  an  intent  of  tbe  owner  of  tlie  ground 
to  dedicate  tbe  square  to  tbe  public— Erauen- 
thal  V.  Slaten  (Ark.)  395. 

I  35.  The  acceptance  of  the  dedication  of  a 
street  may  be  by  an  express  memorial  of  rec- 
ord, or  by  any  act  of  acceptance. — Hall  v.  Leep- 
er (Ky.)  683. 

i  37.  The  acceptance  of  the  dedication  of  a 
street  may  be  by  tbe  continued  use  of  the 
ground  as  a  public  street  for  such  time  as 
would  imply  an  acceptance. — Hall  v.  Leeper 
(Ky.)  683. 

§  44.  Evidence  held  not  to  show  the  dedica- 
tion of  a  street  through  a  lot. — Hall  v.  Leeper 
(Ky.)  683. 

DEEDS. 

Acknowledgment  of  execution,  see  Acknowledg- 
ment. 

Cancellation,  see  Cancellation  of  Instruments. 

Covenants  in  deeds,  see  Covenants. 

In  fraud  of  creditors,  see  Fraudulent  Convey- 
ances, 

In  trust,  see  Trusts,  K  17-41. 

Deeds  iy  or  to  particular  clattet  of  pcrtont. 
See  Guardian  and  Ward,  §f  103-105;   Husband 

and  Wife,  (  14 ;    Partnership,  |  68. 
Married  women,  see  Husband  and  Wife,  fS  193- 

199. 

Deed*  of  particular  tpecies  of,  or  estates  or  «»- 

terest  i»,  property. 
See  Easements,  f  25. 

Separate  property  of  married  women,  sec  Hus- 
band and  Wife.  $S  103-199. 


Particular  classes  of  deeds. 
Trust  deed,  see  Mortgages. 

I.   REQinSITES  AND  VAUDITV. 

(A)  Natnre    and    KaseBtlals   of   Couvctsb- 
eea  In  General. 

i  3.  The  common-law  rule  of  livery  of  seisin 
is  not  in  force  in  Arkansas.— Moore  r.  Sharps 
(Ark.)  341;  Morris  v.  Fontaine  (Ark.)  34 1; 
Harst  T.  Lund,  Id. 

{  6.  That  an  instrument  is  not  acknowledged 
in  a  manner  to  authorize  its  registration  heU 
a  circumstance  tending  to  show  that  the  partira 
did  not  intend  it  to  be  a  completed  conveyance. 
—Lipscomb  v.  Fuqua  (Tex.  Civ.  App.)  .193. 

|_  25.,  A  deed  construed,  and  held  not  a  mere 
quitclaim,  but  to  convey  the  land  described. — 
Merriman  v.  Blaladc  (Tex.  Civ.  App.)  552. 

(D)   Form    and    Conteata    of    InatranBeata. 

I  41.  Description  in  a  deed  may  be  made  suf- 
ficient by  reference  to  another  recorded  deed,  or 
a  recorded  judgment  or  decree. — Kimbell  r.  Pow- 
ell (Tex.  Civ.  App.)  541. 

§  41.  In  order  to  identify  and  render  definite 
the  description  in  a  registered  deed,  resort  may 
be  had  to  an  unrecorded  district  court  judgment 
referred  to  in  such  deed.— Kimbell  t.  Powell 
(Tex.  Civ.  App.)  541. 

(C)  BxecntioB. 

{  45.  A  variance  in  tbe  names  of  the  gran- 
tors in  a  deed  as  signed  and  their  names  recit- 
ed in  the  premises  held  immaterial. — Merriman 
V.  Blalack  (Tex.  Civ.  App.)  552. 

(D)  DeUirery'. 

S  56.  Tbe  death  of  grantor  removes  all  au- 
thority to  thereafter  deliver  the  deed. — Givens  v. 
Ott  (Mo)  23. 

{  58.  Held,  that  there  was  no  delivery  of  a 
deed  during  the  lifetime  of  grantor. — Givens  v. 
Ott  (Mo.)  23. 

n.  BEOORDIirO    AND    BEOISTRA- 
TION. 

I  86.  A  deed  is  not  properly  registered  un- 
less the  record  shows  that  the  acknowledgment 
is  sufficient.— Merriman  v.  Blalack  (Tex.  Civ. 
App.)  552. 

m.  ooNSTBxronoN  and  opioia- 

TION. 

(A)  General  Roles  of  Conatrnetlon. 

I  90.  A  deed  must  be  construed  as  a  whole 
to  ascertain  the  intention  of  the  grantor. — Wald- 
ermeyer  v.  Loebig  (Mo.)  75. 

%  93.  The  intent  of  parties  to  a  deed  must  be 
given  effect,  and,  to  that  find,  that  is  certain 
which  can  be  made  certain. — Hubbard  v.  Wbite- 
bead  (Mo.)  69. 

$  95.  Where  a  word  in  a  deed  is  misspell<>d. 
the  court  will  construe  tbe  deed  according  to 
tbe  meaning  of  the  word  intended. — Baustic  v. 
Phillips  (Ky.)  629. 

§  95.  Tbe  intention  of  the  parties  to  a  deed 
must  be  arrived  at  from  the  language  used 
therein  in  the  absence  of  any  mistake  or  over- 
sight of  the  draftsman.— Hudson's  Heirs  ▼.  Hud- 
son's Adm'r  (Ky.)  973. 

■  I  96.  Recitals  in  a  deed  concerning  fornKT 
conveyances  held  sufBcient  prima  facie  to  estab- 
lish the  facts  stated.— Merriman  t.  Blalack  (Tex. 
Civ.  App.)  552. 

S  97.  The  habendum  clause  in  a  deed  is  con- 
trolled by  the  caption  and  granting  clause,  ou- 
less  it  appears  from  tbe  language  of  the  whole 
deed  that  it  was  intended  that  the  habendum 
clause  should  control  or  limit  the  right   taken 
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under   the   caption    or   granting   clause. — Hud- 
son's Heirs  v.  Hudson's  Adm'r  (Ky.)  973. 

S  99.  An  instrument  referred  to  in  a  deed  is 
a  part  thereof,  and  the  two  become  one  when 
the  court  seeks  to  find  the  intent  of  the  grantor. 
— Wajdermeyer  v.  Loebig  (Mo.)  75. 

(B)  Property  CoBTered. 

{  111.  In  determining  whether  a  deed  was  in- 
tended to  include  lots,  held,  that  the  court  would 
consider  that  immediately  upon  its  delivery 
grantor  gave  grantee  actual  possession  of  the 
lots,  etc.— Hubbard  v.  Whitehead  (Mo.)  69. 

S  111.  Though  a  deed  must  so  describe  the 
land  that  it  can  be  identified,  the  court  will  put 
itself  in  the  position  of  the  parties  and  consider 
the  surrounding  circumstances. — Hubbard  t. 
XVhitehead  (Mo.)  69. 

{  111.  A  deed  must  be  held  to  convey  the 
largest  estate  which  the  language  can  be  con- 
strued to  convey. — Merriman  v.  Blalack  (Tex. 
Cir.  App.)  652. 

8  114.  A  recital  that  the  grantors  in  a  deed 
-were  heirs  of  M.  held  mere  descriptio  personse, 
and  that  the  deed  should  be  construed  to  pass 
all  the  grantor's  title  from  every  source  acquir- 
ed, and  was  not  limited  to  their  rights  as  heirs 
of  M.— Merriman  t.  Blalack  (Tex.  Civ.  App.) 
.552. 

S  114.  A  recital  that  it  was  intended  to  con- 
vey all  the  land  inherited  by  the  grantors  from 
a.  and  wife  corrected  a  misdescription  by  which 
part  of  the  land  was  omitted. — Merriman  v.  Bla- 
lack (Tex.  Civ.  App.)  552. 

S  114.  An  instrument  held  to  convey  gran- 
tor's one-half  interest  in  all  lands  owned  by  him 
in  the  state  from  whatever  source  title  was  de- 
rived.— Merrill  v.  Bradley  (Tex.  Civ.  App.)  561. 

(D)  Bze«ptloiia  and  ReBervatloiis. 

Reservations  of  timber,  see  Logs  and  Logging, 
t  2. 

(B)  Conditions  and  Reatrlctlona. 

i  144.  Courts  will  construe  clauses  in  deeds 
as  covenants  rather  than  as  conditions  if  they 
can  reasonably  do  so.— Haydon  v.  St.  Louis  & 
S.  F.  R,  Co.  (Mo.)  15. 

{  168.  Under  Kirby's  Dig.  fg  736,  737,  a 
grantor  in  a  conditional  deed  may,  on  condi- 
tion broken,  declare  a  forfeiture  by  conveying 
the  land  to  another  who  obtains  title. — Moore 
V.  Sharpe  (Ark.)  341 ;  Morris  v.  Fontaine  (Ark.) 
347 :  Hurst  v.  Lund,  Id. 

i  168.  The  right  of  re-entry  for  condition 
broken  was  not  assignable  at  common  law,  and) 
could  only  be  exercised  by  the  grantor  or  by  his 
privies  in  blood. — Moore  v.  Sharpe  (Ark.)  341; 
Morris  V.  Fontaine  (Ark.)  347;  Hurst  v.  Lund, 
Id. 

§  168.  At  common  law  to  forfeit  a  condi- 
tional freehold  estate  for  condition  broken,  a 
re-entry  was  essential. — Moore  v.  Sharpe  (Ark.) 
341 ;  Morris  v.  Fontaine  (Ark.)  347 ;  Hurst  v. 
Lund,  Id. 

IV.  PLEADIHO  AND  EVIDENCE. 

Best  and  secondary  evidence,  see  Evidence,  ( 
159. 

5210.  Evidence  held  to  sustain  a  decree  can- 
ing a  deed  from  plaintiff  to  her  daughter  on 
the  ground  of  want  of  consideration.— Diugnid  t. 
KobertB  (Ky.)  464. 

§  211.  Evidence  held  to  sustain  a  decree  can- 
celing a  deed  from  plaintiff  to  her  daughter  on 
the  ground  of  undue  influence.— Diugnid  v.  Rob- 
erts (Ky.)  464. 

i  211.  Evidence  held  not  to  support  a  finding 
that  grantor  knew  what  he  was  doing  when  he 


executed  a  deed  in  articulo  mortis.— Qi vena  v. 
Ott  (Mo.)  23. 

DE  FACTO  JUDGES. 

See  Judges,  §  6. 

DEFAMATION. 

See  Libel  and  Slander. 

DELIVERY. 

Of  deed,  see  Deeds,  «  56,  58. 
Of  goods  sold,  see  Sales,  |  161. 
Of  goods  to  carrier,  see  Carriers,  §  41. 
Of   telegraph  or   telephone   message,   see   Tele- 
graphs and  Telephones,  §§  37-38. 
Time  of  delivery  of  goods  sold,  see  Sales,  §  81. 

DEMAND. 

Condition  precedent  to  distraint  for  taxes,  see 

Taxation,  i  581. 
For  setting  off  exemptions,  see  Exemptions,  f 

DEMURRER. 

In  pleading,  see  Pleading,  §{  214,  216. 

To  evidence,  see  Trial,  f  150. 

To  indictment,  see  Indictment  and  Information, 

i  150. 
To  petition  for  establishment  of  highway,  see 

Highways,  S  29. 

DENIALS. 

In  pleading,  see  Pleading,  g  129. 

DEPOSITARIES. 

§  4.  A  bank  held  to  have  no  right  to  pay  over 
mone^  to  a  vendor  of  land,  and  to  be  liable  for 
so  doing  to  the  purchaser,  the  depositor. — Hun- 
ter V.  Wallace  (Tex.  Civ.  App.)  180. 

DEPOSITIONS. 

See  Witnesses. 

DESCENT  AND  DISTRIBUTION. 

See  Dower;  Executors  and  Administrators; 
Wills. 

HI.  RIGHTS  AND  liabujties  of 

HEIHS  AND  DIBTBIBTTTEEB. 

(A)  Natnre   and    Biitablisliment   of  Rlvltta 
In  General. 

Acquiescence  in  allotment  to  heir  as  ground  for 
estoppel  against  claiming  interest  in  shares  of 
other  heirs,  see  Elstoppel.  }  90. 

(B)  Advancementa. 
I  109.    In    case    of    intestacy,    advancements 
must  be  brought  in  hotchpot  if  the  heir  would 
participate  in  the  partition  of  the  estate.— Mont- 
gomery's Trustee  v.  Brown  (Ky.)  472. 

(C)  Debts  of  Inteatate  and  Inenmbrancea. 
on   Property. 

f  134.  Under  Ky.  St.  1009,  |  2087  (Russell's 
St.  S  3863),  a  "bona  fide  purchaser  for  a  val- 
uable consideration"  defined.— Buchanan  t. 
Boyd's  Ex'r  (Ky.)  981. 

i  134.  Under  Ky.  St.  1909,  i  2087  (Russell's 
St.  §  3863),  that  a  purchaser  from  an  heir  was 
judge  of  the  circuit  court  and  had  notice  of  the 
pendency  of  an  action  against  the  ancestor  to- 
recover  a  money  judgment  held  not  to  prevent 
his  being  a  t>ona  fide  purchaser;  the  suit  not 
seeking  to  subject  the  land.— Buchanan  v.  Boyd's 
Ex'r  (Ky.)  981. 
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i  143.  Under  Ky.  St.  1909,  |  2087  (RuaseU'B 
St.  I  3863).  one  porchasing  land  in  good  faith 
from  the  widow  and  heirs  of  the  deceased  own- 
er and  paying  therefor  held  to  acquire  title  un- 
less an  action  to  subject  the  land  to  debts  was 
iiled  within  six  months  after  it  descended. — 
Buchanan  v.  Boyd's  Ex'r  (Ky.)  981. 


DESCRIPTION. 

Of  debt  secured  by  mortgage,  see  Mortgages,  § 

114. 
Of  property  conveyed,  see  Boundaries,  §13,  18; 

Deeds,  H  41,  111,  114. 

DETINUE. 

See  Replevin. 

J  19.  In  detinue  the  measure  of  damages 
is,  as  a  general  rule,  the  value  of  the  use  of 
the  property,  thus  its  deterioration  and  neces- 
sary expense  in  recovering  it— Winstead  v. 
Hicks  (Ky.)  1018. 


See  Wills. 


DEVISES. 
DIAGRAMS. 


Incorporation  in  appeal  record  of  diagrams  used 
at  the  trial,  see  Appeal  and  Error,  |  524. 

DILIGENCE. 

In  procuring  evidence  affecting  right   to   new 

tnal,  see  New  Trial,  {  102. 
Of  party  asking  relief,  see  Specific  Performance, 

M92,95. 

DIRECTING  VERDICT. 

In  civil  actions,  see  Trial,  $  169. 

DISABILITIES. 

Contributory  negligence  of  persons   under  dis- 
abilil7,  see  Negligence,  J  8a. 
- lion,  see  Li 


Effect  on  limitat: 
§  72. 


see  Liimitation  of  Actions, 


DISCHARGE. 

Of  guardian,  see  Guardian  and  Ward,  {  23. 

From  indebtednett,  ohligation,  or  Uabilitt/. 
See  Accord  and  Satisfaction;    Bankruptcy,  H 
421-436;    Compromise  and  Settlement;    Re- 
lease. 

DISCRETION  OF  COURT. 

Designation  of  person  other  than  sheriff  to  sum- 
mon jurors,  see  Jury,  {  67. 

Discharge  of  accused  on  direct  verdict,  see  In- 
dictment and  Information,  §  15. 

Reception  of  evidence  in  rebuttal,  see  Criminal 
Law,  {  684. 

Review  in  civil  actions,  see  Appeal  and  Error, 
ii  959-971. 

Review  of  discretionarj-  rulings  of  lower  court, 
see  Criminal  Law,  $S  1151,  1156. 

DISMISSAL  AND  NONSUIT. 

In  particular  aetioni  or  proceeding*. 

Appeal  from  justice  court,  see  Justices  of  the 
Peace,  I  166. 

Appeal  in  probate  proceedings,  see  Wills,  |  364. 

Appeal  in  replevin  suit,  see  Replevin,  g  116. 

Appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, ii  776-«07. 

By  committee  of  insane  person,  see  Insane  Per- 
sons, 8  94. 

To  establish  highway,  see  Highways,  §  34. 


n.  IXVOXilJIITABT. 

I  62.  Plaintiff  and  defendant  having  refused 
to  comply  with  an  order  requiring  trial  of  a 
set  case  on  a  specified  day  under  a  rule  of  the 
court,  it  properly  dismissed  plaintiff's  petition 
and  defendant's  counterclaim  without  prejudice, 
under  Civ.  Code  Prac.  {  371,  subd.  2.— Conrad 
Schopp  Fruit  Co.  v.  Bondnrant  (Ky.)  482. 

DISPUTE 

Amount  in  dispute,  jurisdictional  amount,  see 
Courts,  I  231. 

DISQUALIFICATION. 

Of  judge,  see  JTodges,  i  461 

DISSOLUTION. 

Of  corporation,  see  Corporations,'  {§  599,  630. 
Of  insurance  company,  see  Insurance,  {  69. 

DISTANCE 

Competency  of  expert  witness  as  to  distance 
within  which  locomotive  may  be  stopped,  see 
Evidence,  {  539^. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  Descent  and  Distribu- 
tion. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Participation  of  in  proceedings  of  grand  jury, 
see  Grand  Jury,  {  34. 

Summary  proceedings  to  require  county  attor- 
ney to  pay  over  moneys  recovered  for  benefit 
of  school  fund,  see  Attorney  and  Client,  {  126. 

DIVIDENDS. 

On  corporate  stock,  see  Corporations,  §{  loo. 
155. 

DIVORCE. 

Enforcement  against  homestead  of  judgment  for 
attorney's  fees  and  costs,  see  Homestead,  i 
103. 

IV.  XUBI8DI0TION,   PKOOEESZirOS, 
AND  REI.IEF. 

(C)  Pleading. 

i  93.  A  petition  for  dlvorci  for  outrage  and 
cruelty  rendering  living  together  insupportable 
held  sufficient,  though  showing  frequent  con- 
donations.—Crossett  v.  Crossett  (Tex.  Civ.  App.t 
358. 

(D)  Kvidenoc. 

I  130.  Evidence  held  to  justify  an  alwolate 
divorce  to  a  wife  on  the  grounds  of  cruel  and 
inhuman  treatment.— Grow  v.  Grow  (Ky.)  6o4. 

(H)  Fees  and  Coata. 

Enforcement  against  homestead  of  judgment  for 
attorney's  fees  and  costs,  see  Homestead,  i 
103. 

V.  AI.IMONT,  AIXOWANOES,  AND 
DISPOSITION   OF  PROPEBTT. 

g  252.  A  husband's  right  to  property  upon 
the  granting  of  an  absolute  divorce  to  the  wife 
stated.— Grow  v.  Grow  (Ky.)  654. 

DOCKETS. 

Order  of  trial  on  different  charges  as  affecte«I 
by  docket  numbers,  see  Criminal  Law.  {  ikt2. 
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icorporation  in  appeal  record,  see  Appeal  and 
Error,  |  524. 

DOMICILE. 

t  parties  as  affecting  venue,  see  Venae,  S  30. 

DONATIONS. 

'  rights  in  public  lands,  see  Public  Lands,  { 

143. 

DOWER. 

t  HATmtE  Ain>  BEQXTISITE8. 

17.  A)  to  the  widow  of  a  deceased  partner, 
1  estate  purchased  with  partnership  funds  is 

to  be  treated  as  personal  property,  but  the 
low  takes  dower  in  so  much  of  her  husband's 
re  as  is  not  required  to  pay  firm  debts  or  in 
adjustment  of  equities  between  the  partners 
mselves.— Bennett  v.  Bennett  (Ky.)  495. 

n.  nrcHOATE  intekest. 

<B)  Bar,  Releaae,  or  Forfeiture. 

enants  of  warran^  in  deed  releasing  dower, 
e  Coveoants,  |  27. 

n.  BIGHTS  AlTD  REHEDIES  OF 
WID01I7. 

ealability  of  interlocutory  Jndgment  for 
wer,  see  Appeal  and  Error,  {  73. 

32.  A  landowner's  widow,  having  appear- 
n  the  suit  to  Kell  real  estate  to  pay  debts 
expenses  of  administration,  and  not  having 
ried  dower,  keld  to  have  waived  all  claim 
!to.— Oldham  v.  McElroy  (Ky.)  414. 

'8.  In  an  action  by  a  widow  for  an  allot- 
:  of  dower,  defendant's  answer  and  cross- 
ion  held  insufficient  to  show  that  decedent's 
I  were  held  by  him  in  trust  or  otherwise 
t  partnership  alleged  to  have  existed  be- 
1  him  and  defendant.— Bennett  t.  Bennett 
495.      - 

09.  Under  Rev.  St.  1899.  i  2963  (Ann.  St. 
p.  1706),  a  writ  of  possession  in  dower 
]8  should  issue  for  the  part  of  the  land 
f  as  dower,  and  not  for  the  entire  tract 
neman    v.    Larkin    (Mo.)    307. 

».    Under  Rev.  St.  1809,  {  2977  (Ann.  St. 

p.  1710),  judgment  in  dower  proceedings 
I    not   be   personal,   nor  should   execution 

I>crsonally  against  defendants  for  dam- 
-Reineman  v.  Larkin  (Mo.)  307. 

DRUNKARDS. 

ennesa  as  a  defense  to  prosecution  for 
lit  with  intent  to  kill,  see  Homicide,  §  94. 
ice  as  to  habits  of  drunkenness,  see  Evi- 
j.  I  132. 

:tions  on  defense  of  drunkenness  in  crim- 
prosecution,  see  Criminal  havf,  i  294. 

DUE  PROCESS  OF  LAW. 

nstitutional  Law,  H  257-305. 

DUPLICITY. 

;tment,  see  Indictment  and  Information, 


EASEMENTS. 

A«einents,  see  Dedication ;   Highways. 


{  26.  Tacts  k«M  to  entitle  plaintiff  to  an  in- 
junction restraining  defendant  from  obstructing 
a  paasway  over  his  land.— Green  v.  Smock  (Ky.) 
618. 

n.  EXTENT  OF   RIGHT.  USE,  AlfS 
OBSTRUCTIOir. 

Positive  and  negative  testimony  as  to  existence 
of  gate  in  passway,  weight  and  sufficiency,  see 
Evidence,  (  586. 

i  68.  A  grant  of  a  passway  over  a  partic- 
ular part  of  the  grantor's  land  held  not  to  im- 
ply a  negation  of  hia  right  to  erect  gates  where 
the  way  euters  and  leaves  his  land.— Lnrker 
V.  Ross  (Ky.)  647. 

EJECTMENT. 

See  Trespass  to  Try  Title. 
Joinder  of  cause  of  action  for  ejection  with  oth- 
er cause,  see  Action,  §  46. 

I.   RIGHT   OF   ACTION  AND   DE. 

FENSES. 

{  1.  Under  Rev.  St.  1899.  H  3056,  3058,  3060 
(Ann.  St  1906,  pp.  1756,  1758,  1759),  ejectment 
held  a  possessory  action. — Mann  v.  Doerr  (Mo.) 

86. 

I  23.  Defendant  having  constructed  a  rail- 
road on  plaintiff's  land  under  a  license,  plain- 
tiff held  not  entitled  to  recover  the  land  in 
ejectment— Cape  Girardeau  A  T.  B.  T.  R.  Co. 
v.  St  Louis  &  G.  Ry.  Co.  (Mo.)  300. 

n.  JTTRISDIOTION,     PARTIES,     PRO- 
CESS, AND  INOIDENTAIi  PRO- 
CEEDINGS. 

Pleading  misjoinder  of  party,  see  Parties,  |  92. 

S  45.  Under  Rev.  St.  1899,  i  3(V37  (Ann.  St. 
1906,  p.  1757),  the  landlord  held  not  a  necessary 
or  proper  party  to  ejectment  against  his  tenant 
in  possession. — Mann  v.  Doerr  (Mo.)  86. 

i  49.  A  landlord  purposely  taking  on  himself 
the  burden  of  supporting  his  tenant's  possession, 
attacked  in  ejectment,  held  to  make  himself  re- 
sponsible if  the  possession  is  adjudged  wrongful. 
—Mann  t.  Doerr  (Mo.)  86. 

m.  PI.EADING  AND  EVIDENCE. 

f  82.  Where  plaintiff  was  defendant's  source 
of  title,  plaintiff  was  not  required  to  deduce 
title  from  the  government  in  ejectment. — ('ape 
Girardeau  &  T.  B.  T.  R.  Co.  v.  St  Louis  &  U. 
Ry.  Co.  (Mo.)  300. 

IV.  TRIAIi,  JTTDOMENT,  ENFORCE- 
MENT  OF  JUDGMENT,  AND 
REVIEW. 

Separate  trial  of  count  in  ejectment  and  count 
to  quiet  title,  see  Trial,  §  3. 

V.   DAMAGES,    MESNE    PROFITS,    IM- 
PROVEMENTS,  AND   TAXES. 

i  127.  Rents  and  profits  by  way  of  damage 
held  not  recoverable  at  common  law  in  eject- 
ment.—Cape  Girardeau  &  T.  B.  T.  R.  Co.  v. 
St.  Louis  &  G.  Ry.  Co.  (.Mo.)  300. 

S  127.  Where  plaintiff  in  ejectment,  under 
Rev.  St.  18.09.  $«  30.-.H.  .S066,  3068  (Ann.  St 
1906,  pp.  1758,  1764.  1765),  could  not  recover 
possession,  its  judgment  for  mesne  rents  and 
profits  by  way  of  damages  was  unsustainable. 
—Cape  Girardeau  &  T.  B.  T.  R.  Co.  y.  St  Louis 
&  G.  Ry.  Co.  (Mo.)  300. 
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i  148.  Rev.  St.  1899,  |  3072  et  seq.  (Ann.  St. 
1906,  p.  1766),  field  to  contemplate  an  independ- 
ent proceeding  bj  an  unsuccessful  defendant  in 
ejectment  to  recover  for  the  improvements. — 
Mann  t.  Doerr  (Mo.)  86. 

ELECTIdN. 

Between  testamentary  provisions  and  other 
righU,  SM  <WUls,  {{  778-800. 

ELECTIONS. 

Local  option  elections,  see  Intoxicating  Liquors, 
H  31—33. 

Of  municipal  officers,  see  Municipal  Corpora- 
tions, i  131. 

VL  irOMIKATZONS   AITS  PKIMART 
ZXECTIONS. 

Mandamus  to  compel  placing  name  of  candidate 
on  ballot,  see  Mandamus,  1  154. 

{  139.  Ky.  St.  §  1456  (Russell's  St.  |  4015), 
as  to  the  filing  of  certificates  of  nomination, 
held  mandatory.— Brodie  v.  Hook  (Ky.)  979. 

S  150.  Contestant  of  a  primary  election  held 
not  entitled  to  a  recount  of  ballots  under  pre- 
cinct petitions  not  referred  to  in  his  notice  of 
contest.— Democratic  Executive  Committee  of 
Lincoln  County  v.  Baughman  (Ky.)  468. 

I  152.  Sustaining  a  demurrer  to  a  notice  of 
an  election  cotitest  before  a  county  executive 
committee  held  to  terminate  the  contest. — Demo- 
cratic Executive  Committee  of  Lincoln  County 
V.  Baughman  (Ky.)  4GS. 

{  154.  The  court  can  only  compel  a  county 
executive  committee  to  hear  a  primarjr  election 
contest,  but  cannot  review  the  committee's  ac- 
tion or  control  the  hearing  or  decision. — Demo- 
cratic Executive  Committee  of  Lincoln  County 
V.  Baughman  (Ky.)  468. 

§  158.  Nonobservanoe  of  provisions  of  Kir- 
by'B  Dig.  §«  2777,  2779,  2780,  2788,.  2790,  as 
to  certifications  of  nominations  and  printing  of 
ballots,  ;|ie/ti.  not  to  render  void  an  election 
where  objection  was  not  till  after  election. — 
Hogins  V.  Bullock  (Ark.)  1064. 

•Vn.  BALI.OTS. 

Mandamus  to  compel  placing  name  on  ballot, 
see  Mandamus,  {  154. 

X.   CONTESTS. 

*  ■■  ■  - 

Motion  for  judgment  on  pleadings,  see  Plead- 
ing, g  343. 

Validity  of  statute-  enacted  at  called  session  of 
Legislature  as  dependent  on  whether  within 
proclamation  of  Governor,  see  Statutes,  |  5. 

fi  285.  A  motion  to  dismiss  an  election  con- 
test because  of  the  failure  of  plaintiff  to  verify 
the  petition  must  be  overruled  where  the  orig- 
inal petition,  which  was  later  lost,  was  veri- 
fied.—Phillips  V.   RatlifE  (Ky.)  460. 

{  285.  A  defendant  in  an  election  contest 
who  answered  the  petition  before  complaining 
of  plaintiff's  failure  to  verify  it  waived  the 
rii^ht  to  compel  its  verification. — Phillips  v.  Rat- 
liff  (Ky.)  460. 

S  285.  The  court  should  not  dismiss  an  elec- 
tion contest  because  of  the  failure  of  plaintiff 
to  verify  the  petition  without  first  giving  him 
time  and  opportunity  to  verify  it.— Phillips  T. 
Ratliff  (Ky.)  460. 

I  288.  Ky.  St.  1909,  f  1596a,  snbsec.  12,  held 
not  to  prevent  an  amended  petition  in  an  elec- 
tion contest  to  correct  a  mistake  in  the  orig- 
inal .ii->t!tion  in  the  number  of  votes  received  by 
the  candidates.- Phillips  v.  Ratliff  (Ky.)  460. 


ELECTRICITY. 

Restraining  cutting  of  timber,  see  Injunction, 
i  62. 

EMBEZZLEMENT. 

Evidence  of  other  offenses,  see  Criminal  Law, 
I  871. 

>  I  43.  Evidence  offered  by  defendant  on  trial 
for  embezzlement  held  properly  rejected  as  im- 
material.—Lawshe  v.  State  (Tex.  Cr.  App.)  865. 

I  48.  An  instruction  that  the  accused  could 
be  convicted  of  felony  if  the  sum  embezzled  was 
in  excess  of  $50  held  sufficient  under  the  facts. 
—Lawshe  t.  State  (Tex.  Cr.  App.)  865. 

EMERGENCIES. 

Acts  of  servants  in  emergencies  as  contributory 
negligence,  see  Master  and  Servant,  f  246. 

EMINENT  DOMAIN. 

Public  improvements  by  municipalities,  see  Mu- 
nicipal Corporations,  H  270-362. 

I.  HATtnUB,  EXTENT,   AND  DEI.EOA. 
TION   OF  POWER. 

I  63.  Kirby's  Dig.  f  3009,  held  not  to  au- 
thorize recovery  of  compensation  by  a  landown- 
er, where  the  county  court  declined  to  establish 
a  new  road  over  plaintiff's  land,  though  the 
same  was  used  by  the  public. — Craig  v.  Green- 
wood District,  Sebastian  County  (Ark.)  280. 

n.  COMPENSATION. 

(C)  Heaanre  and  Amoaat. 

I  124.  In  condemnation  proceedings  for  a 
right  of  way,  the  admission  of  evidence  as  to 
the  market  value  of  the  land  when  the  road  was 
constructed,  rather  than  at  the  time  of  trial, 
held  not  error.- Stephenville.  North  &  South 
Texas  Ry.  Co.  v.  Moore  (Tex.  Civ.  App.)  882. 

in.  PROCEEDINOS   TO  TAKE  PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

j  262.  In  condemnation  proceedings,  the  ad- 
mission of  certain  evidence  Aeld  prejudicial. — 
Stephenville  Mortb  &  South  Texas  Ry.  Co.  v. 
Moore  (Tex.  Civ.  App.)  882. 


EMPLOYES. 


See  Master  and  Servant. 

ENTRY. 

Re-entry  for  breach  of  condition  of  deed,  see 
Deeds,  i  168. 

ENTRY,  WRIT  OF. 

See  Ejectment 

EQUITABLE  ESTOPPEL 

See  Estoppel,  §g  66-114. 

EQUITABLE  LIENS. 

See  Liens,  {  7 

EQUITABLE  MORTGAGES. 

See  Mortgages,  |  28. 

EQUITY. 

Equitable  estoppel,  see  Estoppel,  |i  56-114. 
Equitable  liens,  see  Liens,  g  7. 
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Equitable  mortgages,  see  Mortgages,  |  28. 
Review  of  findings  bjr  master  on  appeal,  see 
Appeal  and  Error,  f  1017. 

Particular  ivhjeoti  of  equitaiU  jurUdiction  and 

eguitaile  remediet. 
See   Cancellation   of    Instruments;     Creditors' 

Snit ;    Frandnlent  Conveyances ;    Injunction ; 

Partition,  §39;    Quieting  Title;    Receivers; 

Specific   Performance ;    Trusts. 
Relief  against  Judgment,  see  Judgment,  |§  403- 

400. 

I.  JUKISDZOTIOH,  PRnrOIPLES,  AMD 
BCAXXMS. 

Jurisdiction  of  county  court,  see  Courts,  |  183. 
Transfer  of  cause  to  chancery  court,  see  Courts, 
8  488. 

(A)   Blatvre,    Ground*,    Snbleota,    ftmd    Blz- 
tent  «f  Jnrlsdletlon  In  General. 

$  24.  Where  a  statute  imposing  a  penalty 
imposes  the  penalty  for  an  act  committed  under 
a  mistalie  of  law,  equity  cannot  relieve  the 
iruilty  party.— Texas  &  N.  O  R.  Co.  v.  Sabine 
Tram  Co.  (Tex.  Civ.  App.)  256. 

XV.  PUiASXXO. 
(E)   Demnrrer,    Exeeptlons,    and    Motions. 

Demurrer  to  cross-bill,  see  Pleading,  i  210. 

nC.  MASTERS  AMD  COBCMISSIOMEBS, 
AMD   PB0CEEDIM08  BE- 
FORE THEM. 

Appointment  of  master  to  assist  in  taking  tes- 
timony as  a  referee,  see  Reference,  {  35. 

X.   DECKEE  AMD  EMFORCEBCEMT 
THEREOF. 

Power  to  hold  case  open  after  judgment,  see 
Judgment,  i  193. 

t  423.  On  issue  joined  in  equity  the  court 
may  grant  the  parties  any  relief  the  record 
shows  them  entitled  to.— Smith  v.  Smith  (Ky.) 
1002. 

f  423.  Eiqnity  may  require  as  a  condition  to 
the  relief  granted  a  compliance  by  complainant 
vrith  equitable  terms.— Haydon  t.  St.  Louis  & 
S.  F.  R.  Co.  (Mo.)  15. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCHEAT. 

JS  2.  Ky.  St.  1900.  §  567  (Russell's  St.  { 
-li^),  providing  for  the  escheating  of  land  im- 
properly held  by  a  corporation,  relates  to  a  sit- 
uation existing  five  years  next  preceding  the 
time  the  statute  is  Invoked. — Commonwealth  v. 
IjOuisTille  Property  Co.  (Ky.)  399. 

I  4.  Where  a  railroad  company  furnishes  the 
money  to  purchase  land,  conveyed  to  a  dummy 
corporation,  not  necessarv  for  its  legitimate 
business,  and  holds  the  title  for  more  than  five 
years,  the  property  is  subject  to  escheat,  under 
Const.  I  192,  and  Ky.  St.  1009,  I  567  (Russell's 
St.  i  2153).— Commonwealth  v.  Louisville  Prop- 
erty Co.  (Ky.)  399. 

I  4.  Powers  of  a  dummy  corporation  organiz- 
ed by  a  railroad  company  to  evade  Const.  { 
192,  and  Ky.  St  1909,  f  567  (Russell's  St.  | 
2133),  held  not  to  affect  the  state's  ris;ht  to 
escheat  real  estate  held  by  such  corporation. — 
Commonwealth  t.  Lonisville  Property  Co.  (Ky.) 
399. 

{  6.  A  petition  by  the  commonwealth  to  es- 
cheat real  estate,  alleged  to  belong  to  a  railroad 
company,  for  violotion  of  Ky.   St.   1909,  §  567 


(Russell's  St.  I  2153),  held  fatally  defective.- 
Commonwealth  v.  Louisville  Property  Co.  (Ky.) 
399. 

ESTABLISHMENT. 

Of  boundaries,  see  Boundaries,  {$  35,  87. 
Of  highways,  see  Highways,  {{  29-61. 
Of  lost  instruments,  see  Lost  Instruments. 
Of  public  schools,  see  Schools  and  School  Dis- 
tricts, t  12. 
Of  trusts,  see  Trusts,  §§  336-358. 
Of  will,  see  Wilis,  Si  300-371%. 

ESTATES. 

See  Dower. 

Created  by  will,  see  Wills.  §i  597-616. 
Decedents'   estates,   see   Descent  and  Distribu- 
tion;   Executors  and  Administrators. 
Estates  for  years,  see  Landlord  and  Tenant. 
Tenancy  in  common,  see  Tenancy  in  Common. 

ESTOPPEL 

By  judgment,  see  Judgment,  |f  682-726. 

nX.  EQinTABI.E  ESTOPPEIb 

Of  particular  daito  of  perioni,  or  perion$  in 
particular  relation*. 
Married  woman  to  claim  property,  see  Husband 
and  Wife,  {  129. 

To  auert  or  deny  particular  facts,  righte,  claim «. 
or  Uaiilitie*. 

Allege  error  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  §  881. 

Application  of  payments,  see  Payment,  $  30. 

Assert  invalidity  of  deed  to  separate  estate  of 
married  woman,  see  Husband  and  Wife.  §  198. 

Right  to  take  appeal,  see  Appeal  and  Error,  § 
165. 

To  avoid  or  forfeit  insurance  policy,  see  Insur- 
ance, i  390. 

To  deny  coriMrate  power,  see  Corporations,  f 
388. 

(A)   Ifatare  and  Bsaentlals   in  General. 

§  56.  Estoppel  operates  only  to  protect  the 
innocent,  who  are  misled  to  change  their  condi- 
tion in  reliance  on  an  appearance. — New  Do- 
main Oil  &  Gas  Co.  T.  (Saffney  Oil  Co.  (Ky.) 
699. 

(B)  Grounds  of  Batoppel. 

S  68.  An  infant  petitioning  to  dismiss  a  suit 
against  his  father  and  failing  to  withdraw  the 
petition  for  nearly  two  years  after  reaching  ma- 
jority held  in  no  position  to  complain  of  the  de- 
cree entered  in  the  suit. — Carroll  v.  Carroll 
(Ark.)  947. 

f  71.    Plaintiffs  father  by  bis   renunciation 

of  title  to  a  purchaser  of  the  land  in  controver- 
sy held  estopped  to  claim  any  interest  as 
against  the  purchaser  and  bis  successors  in 
interest.— Webb  v.   Hardaway   (Ky.)  669. 

}  90.  Where  an  heir  consented  to  a  division 
of  decedent's  land,  and  accepted  the  share  al- 
lotted to  him,  he  was  estopped  from  asserting 
any  interest  in  the  shares  allotted  to  the  other 
heirs. — French  v.  Branger  (Ky.)  437. 

i  94.  A  grantee  held  not  to  acquire  title 
by  estoppel. — New  Domain  Oil  &  Gas  Co.  v. 
Gaffney  Oil  Co.  (Ky.)  699. 

J  94.  An  owner  of  land  Ael<i  not  estopped 
to  deny  the  validity  of  an  oil  lease,  executed 
by  another,  having  a  deed  which  passed  no  ti- 
tle.—New  Domain  Oil  &  Gas  Co.  y.  GaSney 
Oil  Co.  (Ky.)  699.       . 

(C)  Persona  Alleeted. 

{  08.  A  vendee  is  bound  by  an  estoppel  of 
his  vendor,  of  which  the  vendee  has  knowledge 
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at  the  time  of  the  purchase.— Webb  t.  Hard*- 
way  (Ky.)  660. 

(D)  Hattcn  Pr««lade«. 

S  106.  An  estoppel  may  be  relied  on  in  a' 
otiurt  of  law  as  well  as  in  equity. — Knowles  ▼. 
Northern  Texas  Traction  Co.  (Tex.  Civ.  App.) 
232. 

(B)  Pleadlnan    Bvlilence,    Trial,    and    Re- 

$  110.  Equitable  estoppel,  or  an  estoppel  in 
pais,  is  not  available  as  a  defense,  unless  plead- 
ed.—Cape  Girardeau  &  T.  B.  T.  R.  Co.  v.  St. 
Louis  &  O.  Ry.  Co.  (Mo.)  300. 

S  114.  A  vendee  held  not  entitled  to  claim 
greater  rights  than  his  yendor  could  lawfully 
convey  in  the  absence  of  a  plea  of  bona  fide 
purchaser  for  value  without  notice. — Webb  v. 
Uardaway  (Ky.)  060. 

EVIDENCE. 

See  Witnesses. 

Admissibility  of  evidence  under  pleading,  see 
rieading,  |  382. 

Applicability  of  instructions  to  evidence,  see 
Trial,  §g  251-253. 

Authority  of  court  to  adjourn  session  to  place 
of  residence  of  sicli  witness  in  order  to  take 
his  testimony,  see  Courts,  g  74. 

Newly  discovered  evidence  ground  for  new  trial, 
see  Criminal  Law,  g  941. 

Power  to  appoint  master  or  referee  to  take  tes- 
timony, see  Reference,  §  35. 

Production  of  documents  by  witness,  see  Wit- 
nesses, i  32. 

Questions  of  fact  for  Jury,  see  Trial,  1$  130- 
143. 

Ux-eeption  at  trial,  see  Criminal  Law,  $|  673- 
(iSi ;  Trial,  §§  58,  79. 

Verdict  or  findings  contrary  to  evidence,  see 
New  Trial,  i  75. 

A»  io  particular  facti  or  itmes. 

See  Accord  and  Satisfaction,  jg  11,  26 ;  Adverse 

Possession,^  §g  57;  114,  116j    Boundaries,  gg 

-  •■        I  44. 

Conveyances, 
Instru- 
ments ;  Partnership,  g  44 ;  Payment,  gg  65- 
73;   Release,  g  57. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  gg  274,  281. 

Incompetency  or  negligence  of  fellow  servant, 
see  Master  and  Servant,  g  279. 

Issuance  of  execution,  see  Execution,  g  283. 

Misrepresentation  in  securing  power  of  attor- 
ney, see  Principal  and  Agent,  §  19. 

Motive,  see  Arson,  g  31. 

Xegligence  of  master,  see  Master  and  Servant, 
gg  270,  278. 

Ownership  of  property  constituting  wife's  sepa- 
rate estate,  see  Husband  and  Wife,  g  13.?. 

Payment  of  purchase  price,  see  Sales,  g  181. 

In  aotiont  (y  or  against  parUcvlar  clasieg  of 
perioHi. 

See  Master  and  Servant,  gg  265-281,  330; 
Principal  and  Surety,  g  150;  Railroads,  gg 
396-398;  Sheriffs  and  Constables,  g  138; 
Street  Railroads,  g  114 ;  Telegraphs  and  Tele- 
phones, g  66. 

Attorney,  see  Attorney  and  Client,  g  128. 

In  particular  civil  action*  or  proceedings. 

See  Conspiracy,  g  19 ;  Divorce,  g  130 ;  Forcible 
Entry  and  Detainer,  g  29;  Fraud,  g  58;  Ha- 
beas Corpus,  g  85;  Libel  and  Slander,  §g 
101-112;  Negligence,  gg  121,  134;  Quieting 
Title,  g  44;  Replevin,  g  71;  Specific  Per- 
formance, gg  120-121 ;  Trespass,  g  45 ;  Tres- 
pass to  Try  Title,  g  38. 

For  breach  of  contract,  se^  Sales,  g  382. 

For  breach  of  contract  to  reorganize  corpora- 
tion, see  Corporations,  g  .580. 


For  broker's  commissions,  see  Brokers,  g  86. 

For  injuries  from  acts  of  servant,  see  Master 
and  Servant,  g  330. 

For  injnries  from  negligence  of  telegraph  or  tel- 
ephone company,  see  Telegraphs  and  Tele- 
phones, g  66. 

For  injnries  from  operations  of  street  railroadx. 
see  Street  Railroads,  g  114. 

For  injuries  from  trespassing  animals,  see  Ani- 
mals, g  100. 

For  injuries  to  passenger,  see  Carriers,  gg  310. 
317. 

For  injnries  to  persons  on  or  near  railroail 
tracks,  see  Railroads,  gg  396-398. 

For  injuries  to  servant,  see  Master  and  Serv- 
antjgg  265-281. 

For  loss  of  or  injuries  to  shipment,  see  Car- 
riers, g  134. 

For  loss  of  or  injuries  to  shipment  of  live  stock, 
see  Carriers,  g  228. 

For  price  of  land,  see  Vendor  and  Purchaser,  f 
816. 

For  purchase  price,  see  Sales,  g  359. 

On  insurance  policy,  see  Insurance,  g  646. 

Probate  proceedings,  see  Wills,  gg  53,  .300. 

In  criminal  protccuttont. 

See  Arson,  }  31;  Criminal  Law,  gg  304-564: 
Forgery,  gg  40--14;  Gaming,  gg  97-98:  Homi- 
cide, gg  158-255;  Larceny,  gg  .55-64:  Ma- 
licious Mischief;  Perjury,  g  34;  Rape,  gi 
38-53;    Sodomy,  S  0. 

For  offense  against  liquor  laws,  see  Intoxicating 
Liquors,  gg  226,  236. 

On  motion  to  quash  indictment,  see  Indictment 
and  Information,  g  140. 

Review  and  procedure  thereon  in  appellate 
court*. 
See  Appeal  and  Error,  gg  999-1017. 
Assignment  of  errors  in  rulings  on  for  purposes 

of  review,  see  Appeal  and  Error,  |  728. 
Harmless  error  in   rulings  on,  see  Appeal   and 

Error,  gg  1047-1057 ;   Criminal  Law,  gg  1168, 

1169. 

I.  JUDICIAI.  NOTICE. 

g  5.  Courts  take  judicial  notice  of  facts  com- 
monly known  by  all  mankind. — Reineman  v. 
Larkin  (Mo.)  307. 

g  6.  The  court  judicially  knows  that  prior 
to  its  admission  into  the  Union,  Oklahoma  con- 
sisted of  the  territory  of  Oklahoma  and  Indian 
Territory,  and  that  the  territories  were  govern- 
ed in  a  large  measure  by  different  laws  ema- 
nating from  different  sources. — Western  Union 
Telegraph  Co.  v.  Parsley  (Tex.  Civ.  App.)  226. 

g  6.  The  court  will  take  notice  that  wood 
rots,  but  it  will  not  infer  that  wood  used  in 
blocking  a  switch  on  a  railroad  track  will 
rot  between  October  and  the  15th  of  the  fol- 
lowing August.— Newlin  v.  St  Louis  &  S.  F. 
B.   Co.    (Mo.)    125. 

g  9.  Courts  take  judicial  notice  of  scientific 
facts. — Reineman  v.  Larkin  (Mo.)  307. 

g  10.  Courts  take  judicial  notice  of  geograph- 
ical facts.— Reineman  v.  Larkin  (Mo.)  307. 

g  11.  Courts  take  judicial  notice  of  facts 
of  current  history.— Reineman  v.-  lAtfcin  (Mo.) 
307. 

g  43.  The  court  will  take  judicial  cognisance 
of  an  attachment  without  formal  introduction 
of  the  papers  in  evidence. — Johnson  v.  W.  U. 
Goolsby  Lumber  Co.  (Tex.  Civ.  App.)  883. 

U.  FBEStlMPTIONS. 

.4«  to  partieular  foot*  or  ia*uet. 
See  Death,  g  2;   Payment,  g  68;  Usury,  S  113. 
Existence  of  partnership,  see  Partnership,  g  44. 
Survivorship,  see  Death,  g  5. 
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la  particular  civil  action*  or  proeeeiingi. 
For  injuries  to  passenger,  see  Carriers,  |  816. 
For  injnriefl   to   persons  on  or  near  railroad 

tracks,  see  Railroads,  |  396. 
For  injuries  to  servant,  see  Master  and  Servant, 

S  265. 

i  65.  The  official  sureties  of  a  public  ad- 
ministrator and  public  piardian  are  presumed 
to  know  the  statutes  nuder  which  their  princi- 
pal is  appointed,  and  that  such  statutes  re- 
quire the  county  court  to  confide  to  liim  the 
estates  of  both  deceased  persons  and  infant  or- 
phans.—Newman  T.  Flowers*  Guardian  (Ky.) 
<!52. 

8  67.  Proof  of  a  decision  rendered  by  the 
Supreme  Conrt  of  the  territory  of  Oklahoma 
in  1894,  determining  the  law  on  a  particular 
subject,  held  not  such  conclusive  proof  of  the 
law  of  the  state  of  Oklahoma  as  to  warrant  a 
charge  that  the  law  of  the  state  of  Oklahoma 
was  as  laid  down  in  such  decision. — Western 
Union  Telegraph  Co.  v.  Parsley  (Tex.  Civ. 
.\pp.)  226. 

S  67.  The  courts  will  not  presume  that  the 
decision*  of  the  courts  of  a  territory  prevail 
lifter  the  territory  hns  been  admitted  as  a  state. 
— Western  Union  Telegraph  Co.  v.  Parsley 
(Ter.  Civ.  App.)  226. 

{  67.  The  court  will  not  presume  that  a  rule 
of  construction  adopted  in  the  territory  of  Okla- 
homa by  its  territorial  Supreme  Court  extend- 
ed over  and  is  made  applicable  after  the  ad- 
mission of  Oklahoma  into  the  Union  to  a  part 
of  the  state  never  a  part  of  the  territory. — 
Western  Union  Telegraph  Co.  v.  Parsley  (Tex. 
Civ.  App.)  226. 

S  80.  In  the  absence  of  evidence  as  to  what 
the  law  of  a  sister  state  is  at  the  time  of  a 
trial,  it  will  be  presumed  that  it  is  the  same 
as  ttie  law  of  the  forum.— Western  Union  Tele- 
graph Co.  V.  Parsley  (Tex.  Civ.  App.)  226. 

*  S  83.  The  presumption  is  that  appraisers  of 
land  to  be  sold  nnder  foreclosure  of  a  trust 
deed  have  performed  their  duty  by  actually 
viewing  tbe  property,  and  in  other  matters,  as 
the  law  requires. — Arnold  v.  Watson  (Ark.)  354. 

f  83.  It  is  always  presumed  that  in  any  of- 
ficial act  or  act  purporting  to  be  official  the 
officer  has  not  exceeded  his  authority. — Slaught- 
er V.  Cooper  (Tex.  Civ.  App.)  173. 

i  S3.  Where  a  case  is  appealed  to  the  Sn- 
])reme  Court  and  remanded,  it  will  be  presumed 
that  the  clerk  either  collected  the  costs  before 
remand,  or  issued  an  execution  for  costs  there- 
nfter.— Gillean  t.  Witherspoon  fTex.  Civ.  App.) 
!»09. 

!  84.  In  tbe  absence  of  evidence  that  a  town- 
ship is  a  fractional  township  witldn  Rev.  St. 
1899,  i  8161  (Ann.  St.  1006,  p.  3887),  tbe 
court  must  presume  that  it  is  an  ordinary  con- 
gressional township.— Doddridge  v.  Patterson 
(Mo.)  72. 

m.  BVBOEN   OF  FBOOF. 

As  to  particvlar  facts  or  isiuc». 

See  Accord  and  Satisfaction,  {  26;  Payment, 
i  65. 

Consideration  of  note,  see  Bills  and  Notes,  i 
493. 

Misrepresentation  in  securing  power  of  attor- 
ney, see  Principal  and  Agent,  §  19. 

Payment  of  note,  see  Bills  and  Notes,  {  499. 

Testamentary  capacity,  see  Wills,  i  52. 

Validity  of  power  of  attorney,  see  Principal  and 
Agent,  I  190. 

In  particular  civil  actiont  or  proceedings. 
For  injuries  caused  by  negligence  of  servant, 

see  Master  and  Servant,  §  330. 
For   injuries   to   persons   on   or   near   railroad 

tracks,  see  Railroads,  g  396. 
For  injuries  to  servant,  see  Master  and  Servant, 

i  265. 


For  libel,  see  Libel  and  Slander,  g  101. 
On  insurance  policy,  see  Insurance,  |  646. 
To  establish  trust,  see  Trusts,  S  41. 

XV.  BEUBVAyp  Y,  MATEBIAUTY,  AKP 
OOMFETEKCT  IN  OEITEBAK. 

(A)  Faots  In  Issne  and  Relevant  to  Issnes. 

P  99.  Evidence  that  an  attorney,  consulted 
with  a  view  of  employing  him  to  bring  the  suit 
in  question,  did  not  bring  it  is  irrelevant  and 
immaterial. — International  &  6.  N.  R.  Co.  v. 
Duncan  (Tex.  Civ.  App.)  362. 

(B)  nea  Gestae. 

§  121.  In  an  action  for  the  death  of  an  em- 
ploy£  engaged  in  putting  fuel  oil  in  an  engine 
tender,  by  slipping  on  a  greasy  fuel  box  lid  in 
descending  from  the  tender,  testimony  that  dece- 
dent was  slow  and  awkward  in  filling  the  ten- 
der, and  tiie  engineer  told  him  to  hurry,  and 
that  he  was  delaying  the  engine,  was  admissible 
as  res  gestae.- Houston  &  T.  C.  R.  Co.  v.  Alex- 
ander (Tex.  Civ.  App.)  602. 

$  127.  Statements  of  bodily  pain  and  suffer- 
ing are  admissible,  if  res  gestie,  or  the  natural 
and  usual  expressions  indicating  present  pain, 
—Chesapeake  &  O.  Ry.  Co.  v.  Wiley  (Ky.)  402. 

i  128.  Statements  of  bodily  pain  and  suf- 
fering are  admissible,  if  made  to  a  physician 
to  enable  him  to  prescrii)e.— Chesapeake  &  O. 
Ry.  Co.  V.  Wiley  ^y.)  402. 

(C)  Sintllar  Facta   and  Transaetlona. 

In  actions  for  injuries  to  passengers,  see  Car- 
riers, {  317. 

I  132.  In  an  action  for  injuries  to  a  pedes- 
trian by  defect  in  a  city  sidewalk,  evidence  as  to 
plaintiff's  habit  of  drunkenness  was  inadmissi- 
ble on  the  issue  whether  plaintiff  was  intoxicat- 
ed at  the  time  of  the  injury.— City  of  Madison- 
ville  V.  Stewart  (Ky.)  421. 

(D)  Materlalltr. 

S  144.  The  testimony  of  a  witness  as  to  the 
number  of  bales  that  could  have  been  ginned, 
if  there  had  been  no  delay  in  installing  a  press 
in  a  gin,  held  inadmissible  because  uncertain. — 
Reagan  Round  Bale  Ck).  v.  Dickson  Car  Wheel 
Co.  (Tex.  Civ.  App.)  526. 

(B)  Competency. 

I  155.  Where,  in  an  action  against  an  execu- 
tor charging  his  testator  with  the  burning  of 
plaintiff's  house,  plaintiff  offered  proof  attack- 
ing the  testator's  general  character,  the  court 
properly  allowed  defendant  to  show  In  what 
respect  his  moral  character  was  bad. — Ratliff 
V.  Daniel's  Ex'r  (Ky.)  1034. 

V.  BEST  AND  BECONDART  EVIDENCE. 

I  168.  Tbe  written  rules  of  a  company  held 
the  best  evidence  thereof. — Louisville  &  N.  R. 
Co.  V.  Pearcy  (Ky.)  1037. 

J  150.  Where  the  testimony  of  a  witness 
showed  that  a  deed  was  in  existence  and  that 
inquiry  of  a  certain  person  would  show  where 
it  was,  it  was  error  to  permit  witness  to  testify 
as  to  the  execution  of  such  deed.— Merrill  v. 
Bradley  (Tex.  Civ.  App.)  561. 

S  165.  Where  the  testimony  of  a  witness 
showed  that  a  deed  was  in  existence,  and  that 
inquiry  of  a  certain  person  would  show  where 
it  was,  it  was  error  to  permit  witness  to  testify 
as  to  the  contents  of  such  deed. — Merrill  v. 
Bradley  (Tex.  Civ.  App.)  561. 

Vn.  ADMISSIONS. 

(.4.)  Natnre,  Form,  and  Incidents  In  Gen- 
eral. 

i  205.  In  an  action  on  open  accounts,  cer- 
tain  evidence  held  admissible   to  establish  the 
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correctness  of  the  accounts.— Startler  v.  South 
Texas  Lumber  Co.  (Tei.  Civ.   App.)  1132. 

S  208.  A  pleading  filed  by  plaintiffs,  in  which 
a  void  deed  was  set  up  as  the  source  of  M.'s 
title,  held  admissible  aniiDgt  them  as  an  admis- 
sion.—Merriman  V.  Blalack  (Tex.  Civ.  App.) 
552. 

(O   By  Oroatora,  Fomer  Omers,  or  PrlT- 
le>. 

{  231.  Statements  made  in  the  absence  of 
defendant  held  admissible.— Guioh  Mercantile 
Co.   V.   Campbell   (Ark.)   164. 

Vni.  SECIJIRATIONS. 

(A)  iratnrCi  Form,  and   Incidents  In  Gen- 
eral. 

f  271.  Declarations  of  a  decedent  as  to  his  an- 
cestor's service  in  the  Texas  army  held  admis- 
sible.—Kirby  V.  Boaz  (Tex.  Civ.  App.)  223. 

I  271.  Evidence  of  a  witness,  who  had  ob- 
served plaintiff  before  and  after  his  injury,  that, 
subsei]uent  thereto,  he  saw  plaintiff  try  to  do 
certain  work,  which  he  failed  to  accomplish,  held 
not  objectionable.— Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Adams  (Tex.  Civ.  App.)  876. 

IZ.  HEARSAY. 

i  314.  Evidence  of  plaintiff's  complaint  of 
pain  and  soreness  in  his  back  held  not  objec- 
tionable as  hearsay.— Pecos  &  N.  T.  R.  Co.  v. 
Coffman  (Tex.  Civ.  App.)  218. 

i  317.  Certain  evidence  held  properly  exclud- 
ed as  hearsay.— Hurley  &  Ross  v.  Oliver  (Ark.) 
920. 

§  317.  Certain  testimony  held  mostly  hear- 
say.— Jenkins  v.   Clopton   (Mo.   App.)   759. 

{  317.  Evidence  that  a  witness  had  investi- 
gated defendants'  claim  to  the  land  in  contro- 
versy, and  had  told  them  they  could  not  re- 
cover the  land,  held  inadmissible. — Merriman  v. 
Blalack  (Tex.  Civ.  App.)  552. 

i  320.  Testimony  as  to  pedigree  held  prop- 
erly admitted,  where  it  was  based,  not  only  on 
selt-servinR  declarations  of  decedent,  but  also 
on  declarations  of  his  wife,  who  had  no  inter- 
est.—Kirby  V.  Boaz  (Tex.   Civ.  App.)  223. 

I  320.  A  sheriff's  deed  more  than  30  years 
old,  reciting  a  sale  under  a  certain  execution, 
held  conclusive  evidence  of  the  issuance  of  the 
execution  as  recited. — Gillean  v.  Witherspoon 
(Tex.  Civ.  App.)  909. 

X.  DOCUMENTART  EVIDENCE. 

(A)  Fnblle    or    Ofllelal   Acta,   FroeeedlnK*. 
Record*,  and  Certlllcatea. 

Admissibility  of  replevin  bond  a*  evidence  in 
action  for  replevin,  see  Replevin,  {  71. 

(D)  Prodnotion,    Antbentlcatlon,    and    B(- 
feet. 

f  370.  In  a  suit  to  partition  lands  in  which 
plaintiffs  claimed  an  undivided  one-half  inter- 
est, the  fact  that  the  suit  was  a  partition  suit 
did  not  authorize  the  admission  of  a  deed  un- 
der which  plaintiffs  claimed  title  without  proof 
of  its  execution  and  without  the  three  days' 
filing  and  notice  to  defendants  required  by  stat- 
ute.— Merrill  v.  Bradley  (Tex.  Civ.  App.)  561. 

XI.  PAROr    OR    EXTRIirgIC    EVI. 
DENCE  AFFECTINO  WRITUTOS. 

<A)  Contradicting,  Tarylns,  or  Addlac  to 
Terms  of    written   Instrnment. 

{  899.  Evidence  of  antecedent  verbal  repre- 
sentations held  inadmissible  where  the  parties 
executed  a  written  contract  without  fraud  or 
mistake.— Hartford  Mill  Co.  v.  Hartford  Tobac- 
/».  Warehouse  Co.  (Ky.)  477. 


I  417.  In  an  action  against  a  ban]^  and  • 
vendor  to  recover  money  deposited  by,  a  pur- 
chaser, held,  that  evidence  that  the  vendor  was 
to  furnish  the  purchaser  an  abstract  of  title 
was  legitimate,  as  against  the  contention  that 
the  evidence  added  to  and  changed  the  written 
contract— Hunter  v.  Wallace  (Tex.  Civ.  App.) 
180. 

I  419.  Under  Ky.  St.  1909.  f  470  (Rnsaell's 
St.  i  1775),  the  recited  consideration  of  a  con- 
versance may  be  shown  to  be  otherwise  by  parol 
evidence.— Stamper  v.  Cornett  (Ky.)  623. 

(C)  Separate   or   Snbseaaeat   Oral   Asree- 

ntent. 

I  443.  Certain  parol  evidence  held  not  in- 
admissible as  varying  or  contradicting  written 
contracts.— Burgie  v.  Bailey  (Ark.)  206. 

(D)  Constrnotlon    or   Application    of   l>an- 

■mave  of  'Written   lastrnment. 

{  460.  Where  a  petition  applied  for  an  order 
prohibiting  the  sale  of  liquor  within  three  miles 
of  a  schoolhouse,  parol  evidence  held  admissible 
to  identify  the  particular  building  intende<l.— 
Thomas  v.  Burke  (Ark.)  1060. 

S  460.  Extrinsic  evidence  held  admissible  to 
explain  the  calls  of  a  deed  and  apply  them  to 
the  subject-matter.- Hubbard  v.  Whitehead 
(Mo.)  69. 

(  463.  A  contract  between  the  owner  of  prop- 
erty and  one  whom  defendant  real  estate  bro- 
kers procured  to  exchange  property  with  the  own- 
er held  not  ambiguous  so  that  plaintiffs  could 
not  show  by  parol  that  defendants'  right  to 
commissions  depended  upon  the  consummation 
of  the  contract  of  exchange. — Lewis  v.  Mans- 
field Grain  &  Elevator  Co.  (Tex.  Civ.  App.) 
585. 

Xn.   OPINION   EVIDENCE. 

(A)  Gonelnslons     and     Opinions    of     'Wit- 
nesses In  General. 

§  471.  Evidence  that  prior  to  the  accident 
plaintiff  was  well,  but  that  afterwards  be  had 
an  impediment  in  his  walk,  held  not  objection- 
able as  a  conclusion. — Pecos  &  X.  T.  R.  Co.  t. 
Coffman  (Tex.  Civ.  App.)  218. 

I  471.  Evidence  of  plaintiff's  wife,  as  to 
his  unsuccessful  attempt  to  assist  her  in  certain 
work  after  his  injury,  held  not  objectionable  as 
a  conclusion.— Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Ad- 
ams (Tex.  Civ.  App.)  876. 

{  473.  The  inferences  to  be  drawn  from  facts 
are  for  tlie  jury,  not  a  witness.— Hurley  &  Ro-ss 
V.  Oliver  (Ark.)  920. 

S  497.  E}vidence  as  to  the  amount  of  Iosr 
in  an  action  against  a  carrier,  for  damages  re- 
sulting from  negligence  in  transporting  a  8hii>- 
ment  of  cattle,  held  not  an  opinion  of  the  'n-it- 
ness.— Texas  &  P.  Ry.  Co.  v.  Henson  (Tex.  Civ. 
App.)   1127. 

(B)  Subjects  of  Expert  Testimony. 

{  528.  A  physician  may  ^ve  his  opinion  as 
to  whether  plaintiff's  condition  is  permanent 
or  temporary.— Chesapeake  &  0.  Ry.  Co.  v. 
Wiley  (Ky.)  402. 

(C)  Competency  of  Experts. 

§  537.  A  physician  who  had  studied  a  par- 
ticular disease  as  to  which  he  is  called  to  testi- 
fy is  qualified,  though  he  has  not  made  a 
specialty  thereof  or  treated  a  patient  therefor. 
—Pecos  &  N.  T.  R.  Co.  v.  Coffman  (Tex.  Civ. 
App.)  2ia 

§  .537.  Refusal  to  permit  a  medical  expert 
to  testify  to  an  opinion  as  to  whether  plaintiff 
was  suffering  from  a  particular  disease  held 
an  abuse  of  discretion.— Pecos  &  N.  T.  R.  Co. 
V.   Coffman   (Tex.   Civ.  App.)  218. 
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(D)  BxKmlnatlon  of  Bxperts. 

I  548.  A  physician  who  has  examined  an  in- 
jured party  merely  to  testify  In  his  favor  as  a 
witness  may  not  express  an  expert  opinion  bas- 
ed on  subjective  symptoms  and  fortify  his  opin- 
ion by  acts  and  statements  of  the  injured  par- 
ty which  were  purely  voluntary.— Chesapeake  & 
O.  Ry.  Co.  V.  Wiley  (Ky.)  402. 

!  548.    An  expert  opinion  based  on  objective 
'    symptoms  or  on  a  hypotheslB  propounded  is  ad- 
missible.—Chesapeake  &  O.  Ky.  Co.  V.  Wiley 
(Ky.)  402. 

8  552.  An  expert  opinion  based  on  objective 
symptoms  or  on  a  hypothesis  propounded  is  ad- 
missible.— Chesapeake  &  O.  Ry.  Co.  v.  Wiley 
(Ky.)  402. 

I  553.  A  hypothetical  question  assuming  a 
fact  not  proved  held  improper. — Pecos  &  N.  T. 
R.  Co.  T.  Coffman  (Tei.  Civ.  App.)  21& 

§  556.  Physicians  may_  describe  the  symp- 
toms of  a  complaint  in  issue  as  given  by  ac- 
cepted medical  authorities.— Chesapeake  &  O. 
Ry.  Co.  v.  Wiley  (Ky.)  402. 

XIV.  WEIOHT  AND  SUFFICIENCY. 

Instructions  on  weight  and  sufficiency  of  evi- 
dence, see  Trial,  Si  194,  235. 

At  to  particular  facti  or  i»iue». 

See  Accord  and  Satisfaction,  |  11 :  Adverse  Pos- 
session, g  114;  Dedication,  §  44;  Fraudulent 
Conveyances,  {{  205,  200;  Payment,  |  73; 
Release,  S  57. 

Contributory  negligence,  see  Negligence,  {  134. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  {  281. 

Incompetency  or  negligence  of  fellow  servant, 
see  Master  and  Servant,  i  270. 

Issuance  of  execution,  see  Execution,  S  283. 

Negligence  of  master,  see  Master  and  Servant, 
S  278. 

Ownership  of  property  constituting  wife's  sepa- 
rate estate,  see  Husband  and  Wife,  {  133. 

In  particular  civil  actioru  or  proccedingt. 

See  Fraud,  f  58;  Libel  and  Slander,  {  112; 
Specific  Performance,  §  121. 

Contest  of  will,  see  Wills,  g  55. 

For  breach  of  contract,  see  Sales,  §  383. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  {  308. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant. i$  276-281. 

For  loss  of  or  injuries  to  shipment,  see  Car- 
riers, i  134. 

For  purchase   price,  see  Sales,  g  359. 

On  bill  or  note,  see  Bills  and  Notes.  |  524. 

IProbate  proceedings,  see  Wills,  g  300. 

I  586.  lu  a  suit  to  restrain  the  maintenance 
of  a  gate  across  a  private  road,  the  affirmative 
evidence  of  the  existence  of  a  gate  across  the 
road  during  its  existence  held  entitled  to  more 
■weight  than  the  negative  evidence  of  the  same 
number  of  witnesses  to  the  absence  of  any  gate 
during  such  period. — Lurker  v.  Ross  (Ky.)  647. 

_S  .'iSS.  Fact  that  a  witness  manifests  par- 
tiality for  the  party  who  calls  him  is  a  proper 
matter  for  consideration  of  the  jury  in  weigh- 
ing his  testimony.— Gordon  v.  Kansas  City 
Southern    Ry.    Co.    (Mo.)    80. 

g  591.  A  party  calling  a  witness  does  not 
vouch  for  the  truth  of  his  testimony. — ^Lewis  v. 
W'abasb   R.  Co.   (Mo.  App.)   1090. 

EXAMINATION. 

Of  expert  witnesses,  see  Evidence,  gg  548-.5.56. 


To  pleading,  see  Pleading,  g|  214,  216. 

EXCEPTIONS,  BILL  OF. 

Necessity  for  purpose  of  review,  see  Appeal 
and  Error,  g  544;  Criminal  Law,  gg  1090- 
1092. 

Taking  exceptions  at  trial,  see  Criminal  Law, 
S  8&;  Trial,  170. 

I.  NATURE,    FORM,    ANP    CONTENTS 
IN  OENEBAIi. 

SI.  Statement  of  office  of  bill  of  exceptions. 
—Hanson  v.  Anderson  (Ark.)  736. 

g  6.  Record  entries  as  such  cannot  be  pre- 
served in  a  bill  of  exceptions,  as  that  is  not 
its  function.- Flanagan  Milling  Co.  v.  City  of 
St.  Louis  (Mo.)  112. 

\  8.  A  bill  of  exceptions  to  the  admission  of 
evidence  must  be  limited  to  the  particular  objec- 
tion made.— Maricle  v.  McAlister  Fuel  Co.  (Tex. 
Civ.  App.)  221. 

g  24.  Under  Rev.  St.  1800,  g  728  (Ann.  St. 
1006,  p.  720),  an  appeal  from  a  final  judgment 
in  dower  proceedings  does  not  bring  up  the 
evidence  at  the  trial  introduced  at  a  former 
term  leading  up  to  an  interlocutory  judgment, 
unless  both  the  evidence  and  the  exceptions  were 
preserved  by  timely  term  bill  of  exceptions.— 
Reineman  t.  Larkin  (Mo.)  307. 

n.  settlebient,  sionino,  and 
fHiINo. 

Computation  of  time  for  filing,  fractions  of 
a  day,  see  Time,  g  11. 

g  38.  A  previous  order  held  required  to  au- 
thorize the  filing  of  statements  of  fact  and  bills 
of  exception  within  10  days  after  adjournment 
of  the  court.— Kimbell  v.  Powell  (Tex.  Civ.  App.) 
541. 

EXCESSIVE  DAMAGES. 

See  Damages,  gg  130-133. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liquors,  see 
Intoxicating  Liquors. 

EXCUSABLE  HOMICIDE. 

See  Homicide,  gg  105-120. 

EXECUTION. 

See  Attachment 

Exemptions,  see  Exemptions;    Homestead. 

Of  judgment  of  foreclosure,  see  Mortgages,  | 

488. 

m.   ISSUANCE,    FORM,    AND    REQUI- 
SITES OF  WRIT. 

t  97.  In  the  absence  of  proof,  it  is  presumed 
that  the  clerk  of  the  circuit  court  issued  an  exe- 
cution under  the  direction  of  the  person  con- 
trolling it.  and  when  once  issued,  and  delivered 
to  the  officer,  the  clerk  loses  control  of  it. — 
Johnson  v.  Scott  (Ky.j  695. 

V.    STAT,  QUASHINO.  VACATING,  AND 
RELIEF  AGAINST  EXECUTION. 

g  172.  Rev.  St.  1895,  art.  2091,  limiting 
time  within  which  suit  for  injunction  staying 
execution  may  be  brought,  construed. — Kruegel 
v.  Rawlins  (Tex.  Civ.  .\pp.)  216. 
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{  283.  In  trespass  to  try  title  to  land  sold  un- 
der execution,  the  court  iield  to  have  erred  in 
submittinK  to  the  JU17  as  a  controverted  issue 
of  fact  whether  an  execution  had  been  in  fact 
issued  on  which  the  iMoperty  was  sold ;  the 
record  proof  thereof  being  conclusive. — Gillean 
V.  Witherspoon  (Tex.  Civ.  App.)  909. 

XI.  EXEGUnOX  AGAINST  THE 
PERSOir. 

i  436.  Where  a  capias  issued  by  the  cleric  of 
the  circuit  court  or  his  deputy  bag  been  receiv- 
ed by  the  sheriff  or  his  deputy,  neither  the 
clerk  nor  his  deputy  may,  without  an  order  of 
court,  correct  any  mistake  as  to  the  amount 
thereof,  nor  direct  its  return  to  the  clerk's  office. 
—Johnson  v.  Scott  (Ky.)  695. 

i  440.  The  officer,  in  executing  a  precept 
commanding  him  to  arrest  an  individual,  may 
select  such  time  of  day  as  be  thinks  most  ex- 
pedient, and  may  use  so  much  force  as  is  nec- 
essary.—Johnson  V.  Scott  (Ky.)  696. 

I  441.  He  officer,  to  whom  a  writ  for  the  ar- 
rest of  a  Judgment  debtor  is  directed,  must, 
after  arresting  the  debtor,  retain  him  in  custody 
until  the  judgment  has  been  satisfied  or  the 
debtor  has  been  discharged  by  due  process  of 
law. — Johnson  v.  Scott  (Ky.)  695. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution ;  Wills. 

Foreclosure  of  tax  lien  against  estate,  see  Tax- 
ation, a  641,  647. 

Testamentary,  trustees,  see  Trusts. 

Testimony  as  to  transactions  with  decedents, 
see  Witnesses,  §g  139-178. 

n.  APPOINTMENT.    QVAUFIOATION, 
AND   TENUBE. 

Public  administrator  as  public  guardian,  see 
Guardian  and  Ward,  {  175. 

IV.  OOIXECTION  AND  MANAOEBIENT 

OF   ESTATE. 

(A)  In   General. 

S  121.  Under  Ky.  St.  1909,  §f  3891,  3892 
(Russell's  St.  is  39S7,  .3938),  a  will  providing 
for  sale  of  real  estate  for  purpose  of  division 
and  naming  no  executor,  the  administrator  with 
the  will  annexed  has  the  power  of  sale.^Evans 

V.  Evans  (Ky.)  619. 

V.   ALI.OWANCES  TO   SUKVIVING 

WIFE,  HTTSBAND,   OR 

OHIIJ>REN. 

.\dverse  possession  by  widow  claiming  right  of 
quarantine,  see  Adverse  Possession,  g  62. 

Vm.  SAIJBS  AND  OONVETANOES  1TN- 
DEB  OBDEB  OF  OOUBT. 

(A)  'Wben  Anthoriaed. 

S  330.  Under  Civ.  Code  Prac.  i  489,  indivisi- 
ble real  estate  may  be  sold  in  a  suit  to  settle 
the  owner's  estate. — Oldham  v.  McElroy  (Ky.) 
414. 

(B)  AppIle«tlon  muA  Order. 

{  351.  Where  land  belonging  to  a  deceased 
co-tenant  is  sold  to  pay  debts,  the  court  should 
not  collect  the  sale  bonds,  in  excess  of  the  share 
of  the  surviving  co-tenant  and  enough  to  pay 
debts  and  administration  expenses,  without  re- 
quiring a  bond,  under  Civ.  Code  Prac.  |  493. — 
Oldham  v.  McBlroy  (ECy.)  414. 

S  351.  On  the  sale  of  real  estate  belonging  to 
a  decedent  to  pay  debts,  failure  to  execute  the 


i  351.  Where  an  ancestor's  real  estate,  io 
which  infants  are  interested,  is  sold  to  pa.T 
debts,  a  lien  on  the  infants'  sliare  af  the  soi- 
plus  is  retained  until  bond  is  executed,  unde'r 
Civ.  Code  Prac.  SI  493,  497.— Oldham  v.  Ui- 
Elroy  (Ky.)  414. 

t  351.  Civ.  Code  Prac.  {  493,  requiring  t 
bond  on  behalf  of  infants,  held  inapplicable  i' 
sales  of  an  ancestor's  realty  to  pay  debts.- 
Oldham  v.  McElroy  (Ky.)  414. 

(O  Sale. 
Est^oel  of  widow  to  claim  dower,  see  Dower. 

X.  ACTION& 

Competency  of  devisee  to  testify  in  favor  of  ei- 
ecutor  sued  for  wrongful  act  of  testator,  st- 
Witnesses,  S  140. 

xxn.  xxAlBxlities  on  admuuitka- 

TION  BONDS. 

Liabilities  as  public  guardiaa,  see  Gnaidian  ani 

Ward,  S  175; 
Presumptions  as  to  knowledge  by  snretiH  0! 

law  governing  liabilities  of  public   admini^' 

trators,  see  Evidence,  S  65. 

EXEMPTIONS. 

See  Homestead. 

m.  WAIVEB  OB  FOBFEITUBE. 

S  89.  A  right  of  exemption  is  a  personal  priri- 
lege,  and  may  be  waived  by  the  debtor.— Pirki- 
ton  V.   Pugsley   (Mo.   App.)  789. 

i  98.  Where  a  debtor  waived  his  tight  of 
exemption  under  Rev.  St.  1899,  (  3199  (Ann. 
St.  1906,  p.  1795),  and  failed  to  select  propen.i 
as  exempt  under  section  3162,  there  was  a  fail- 
ure to  impress  the  character  of  exempt  propen> 
on  his  property. — Parketon  v.  Puxslev  (M'- 
App.)  789. 

IV.  PBOTEGTION  AND   ENFOBGE- 
MENT   OF  BIOHTB. 

Liability  on  official  bond  of  constable  sellinc 
exempt  property  under  execution,  see  Sber 
iSs  and  Constables,  S  157. 

S  119.  While  a  Judgment  debtor  may  vtiv- 
his  exemption,  the  statute  does  not  require  hiiu 
to  notify  the  sheriff  before  the  execntioD  sal' 
or  before  the  execution  of  the  indemnity  booil 
that  be  claims  the  property  bs  exempt. — Win- 
stead  V.  Hicks  (Ky.)  1018. 

S  125.  Until  an  execution  debtor  electing  w 
take  property  under  Rev.  St.  1899,  {  3162  (Ann 
St.  1906,  p.  1797),  in  lieu  of  the  property  h 
empt  by  section  3159,  subds.  1,  2.  makes  hi«  iir^ 
lection,  the  officer  having  the  execution  need  ii< : 
summon  appraisers,  as  provided  by  section  316^^ 
—Parketon  v.  Pugsley  (Mo.  App.)  789. 

i  126.  A  demand  by  an  execution  debtor  tlu. 
the  officer  set  off  his  exemptions  in  lieu  of  pni- 
erty  exenmt  by  Rev.  St.  1899,  |  3159,  subds.  1. 
2  (Ann.  St  1906,  p.  1795),  keU  not  to  raidtr 
any  portion  of  the  property  exempt. — PaiketiMi 
V.  Pugsley  (Mo.  App.)  789. 

S  126.  Where  property  is  specifically  exemp'- 
ed  by  statute,  it  continues  to  be  such  until  tfc' 
right  thereto  is  waived,  but  where  it  is  rendemi 
exempt  only  by  virtue  of  selection  of  the  debtor- 
he  must  select  in  under  the  statute. — Paiketca 
v.  Pugsley  (Mo.  App.)  789. 

S  126.  A  debtor  asserting  his  right  of  exeiu; 
tion  under  Rev.  St.  1899,  S  S162  (Ami.  St.  ]9i> 
p.  1707),  held  to  thereby  waive  hia  right  to  cUu: 
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property  exempt  by  aectlon  3159,  subds.  1,  2.— 
Patketon  y.  Pugsley  <Ho.  App^)  789. 

i  133.  In  the  absence  of  frand  operating  to 
defeat  the  exemption  right,  plaintiff  in  execu- 
tion is  liable  to  respond  only  as  for  a  trespass, 
when  he  lias  directed  a  levy  on  or  sale  of  exempt 
property.— Parketon  v.  Pugsley  (Mo.  App.)  ISd. 

J  137.  The  giving  of  an  indemnity  bond  to  an 
officer  holding  an  execution  does  not  prevent  the 
debtor  claiming  as  exempt  the  proper^  levied  on 
from  maintaining  an  action  against  the  sheriff 
or  the  purchaser  to  recover  the  property. — Win- 
stead  T.  Eicks  (EyO  1018. 

S  138.  Where  an  officer  seizes  exempt  prop- 
erty and  retains  possession  thereof,  replevin  or 
claim  and  delivery  will  He  therefor. — ^Parketon 
T.  Pugsley  (Mo.  App.)  789. 

8  139.  An  officer  seising  and  selling  property 
absolutely  exempt  may  be  sued  either  in  ties- 
JHLB8  or  m  trover  for  conversion. — Parketon  y. 
Pugsley  (Mo.  App.)  789. 

{  139.  To  sustain  an  action  against  the  ex- 
ecution plaintiff  for  directing  an  officer  to  sell 
exempt  property,  it  is  essential  that  the  prop- 
erty is  specifically  exempt,  or  is  within  the  pro- 
tection of  the  statute.— Parketon  v.  Pugsley  (Mo. 
App.)  789. 

{  146.  A  plaintifit  in  execution,  who  directs 
an  officer  to  levy  on  and  seize  exempt  property, 
is  liable  in  trespass  or  conversion,  and  the  ex- 
ecution defendant  may  sue  him  alone,  or  sue  him 
and  the  officer  jointly.— Parketon  y.  Pngsley 
(Mo.  App.)  789. 

I  149.  In  an  action  by  an  execution  debtor 
against  the  sheriff  or  the  purchaser  at  execu- 
tion sale  of  exempt  property,  the  measure  of 
damages  is  the  same  as  in  detinue,  viz.,  the 
value  of  the  use  of  the  property,  plus  its  de- 
terioration and  necessary  expense  in  recovering 
it— Winstead  v.   Hicks   (Ky.)    lOia 

EXHIBITS. 

Annexed  to  pleading,  see  Pleading,  H  810,  312. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  Evidence,  f^  471-556. 
In  criminal  prosecutions,  see  Criminal  Law,  { 
448. 

EXPLOSIVES. 

Liability  of  master  for  injuries  to  servant,  see 
Master  and  Servant,  |{  150,  205,  216,  265. 

EXTENSION. 

Of  time  for  filing  transcript  on  appeal  in  pro- 
bate proceedings,  see  Wills,  §  364. 

EXTRADITION. 

I/ack  of  proper  warrant  as  ground  for  motion 
to  qnasn  indictment,  see  Hidictment  and  In- 
formation, {  137. 

FACTORIES. 

Inspectors,  anthority  to  fill  vacancy  in  office, 

see  Officers,  {  56. 
Inspectors,  computation  and  expiration  of  term 

of  office,  see  Officers,  f  53. 
Inspectors,  occnrrance  of  vacancy  in  office,  see 

Officers,  i  55. 

FACTORS. 

See  Brokers;  Principal  and  Agent. 

FAILURE  OF  CONSIDERATION. 

Of  note,  se»  Bills  and  Notes,  §  489. 


FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

I.  OIVIXi  LIABIMTT. 

(A)  Aeta  Constitatlnc  False  Iimpriaonment 
»nd  Liability  Therefor. 

8  3.  False  imprisonment  lies  where  the  im- 
prisonment is  without  legal  anthority,  and, 
where  it  is  valid  or  apparently  so,  the  remedy  is 
by  malicious  prosecution.— Roberts  v.  Thomas 
(Ky.)  901. 

§  7.  An  action  for  trespass  lies  where  a 
person  has  been  arrested  on  a  process  irreg- 
ularly issued  and  yoid;  but  a  process  merely 
voidable  is,  nntil  set  aside,  a  justification  for 
an  arrest  made  thereunder.— Johnson  v.  Scott 
(Ky.)  695. 

I  7.  An  action  for  false  imprisonment  dors 
not  lie  for  an  arrest  or  imprisonment  in  due 
course  or  regular  proceedings  of  a  court  having 
jurisdiction  of  the  offense. — Johnson  v,  Scott 
(Ky.)  695. 

FALSE  PRETENSES. 

Moot  questions  as  not  constituting  ground 
for  review,  see  Criminal  Law,  }  1134. 

I  7.  Under  Kv.  St.  1909.  |  1208  (Russell's 
St.  8  3474),  punishing  the  obtaining  of  money, 
etc.,  by  false  pretenses,  a  statement  made  by  a 
minor  that  he  Is  of  age,  resulting  in  inducing  an- 
otlier  to  part  with  money,  held  a  false  state- 
ment within  the  statute.- Commonwealth  y.  Fer- 
guson (Ky.)  967. 

8  30.  An  indictment  in  a  prosecution  for  ob- 
taining money  and  property  by  false  pretenses 
held  defective  for  not  alle^ng  that  accused  did 
not  own  the  property  which  it  was  alleged  be 
pretended  to  own  in  order  to  wrongfully  ob- 
tain property  from  another. — Commonwealth  v. 
Caldwelf  (Ky.)  480. 

8  36.  Under  Ky.  St.  1900,  8  1^08  (Russell's 
St.  8  3474),  an  indictment  for  obtaining  money 
by  nlse  pretenses  held  not  defective  for  failing 
to  charge  that  the  person  to  whom  the  false 
pretense  was  made  sustained  any  loss.— Com- 
monwealth v.  Ferguson  (Ky.)  967. 

FALSE  REPRESENTATIONS. 

Affecting  validity  of  power  of  attorney,  see 
Principal  and  Agent,  it  19,  24,  190,  193. 

FALSE  SWEARING. 

See  Perjury. 

FATHER-IN-LAW. 

Of  attorney  as  judge,  judgment  rendered  by  as 
denial  of  due  process  of  law,  see  Constitu- 
tional Law,  8  305. 

FEDERAL  COURTS. 

See  Courts,  88  289,  428. 

FEDERAL  QUESTIONS. 

Ground  for  removal  of  cause,  see  Removal  of 

Causes,  8  19. 
Grounds  for  jurisdiction,  see  Courts,  8  289. 

FEES. 

Of  witness,  see  Witnesses,  8  32. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  88  181-202. 
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FENCES. 

Against  stock,  see  Animals,  §  98. 

f  4.  Kirby'B  Dig.  §  1397,  a  certain  allegation 
in  a  complaint  in  an  action  to  enforce  a  lien 
for  a  fencing  assessment  held  unnecessary,  and 
the  assessment  is  presumed  to  be  valid  as 
against  contention  tliat  it  was  made  by  the 
board  of  commissioners,  and  not  by  the  coanty 
court,  as  provided  by  section  13^. — Eagle  v. 
Board  of  Com'rs  of  Fencing  Dist.  No.  2,  Lon- 
oke County  (Ark.)  340. 

§  4.  That  the  cost  of  a  fence  was  in  the 
first  instance  paid  out  of  money  borrowed  by 
the  fencing  board  on  their,  individual  account 
held  not  to  invalidate  an  assessment  levied  to 
pay  such  costs.— Eagle  v.  Board  of  Com'rs  of 
Fencing  Dist.  No.  2,  Lonoke  County  (Ark.) 
340. 

{  4.  Kirby's  Dig.  f  1399,  relating  to  suits  to 
enforce  the  collection  of  fencing  assessments, 
held  not  to  give  the  right  to  tax  an  attorney's 
fee.— Eagle  v.  Board  of  Com'rs  of  Fencing 
Dist.  No.  2,  Lonoke  County  (Ark.)  340. 

FICTITIOUS  NAMES. 

Forgery  by  use  of,  see  Forgery,  {{  8,  35,  40,  44. 

FILING. 

Bill  of  exceptions,  see  Exceptions,  Bill  of,  S  38. 

Criminal  information  or  complaint,  see  Indict- 
ment and  Information,  {§  43,  47. 

T.Abor  lien,  see  Master  and  Servant,  i  82. 

Pleading,  see  Pleading,  §  340. 

Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  §§  627,  631. 

FINAL  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  $|  71-79. 

FINDINGS. 

Conformity  of  judgment,  see  Judgment,  (  23C. 

On  reference,  see  Reference,  {  99. 

Review  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  |8  1008-1017. 
Setting  aside,  see  New  Trial,  {  75. 

FINES. 

Liability  of  city  for  injuries  to  prisoner  in 
guard  house  on  theory  that  payment  of  fines 
into  city  treasury  makes  the  city  engaged  in 
a  private  enterprise  in  maintaining  guard 
house,  see  Municipal  Corporations,  §  729. 

FIRE  INSURANCE 

See  Insurance. 

FIRES. 

See  Arson. 

17.  In  an  action  against  an  executor  char- 
ging his  testator  with  the  burning  of  plaintiff's 
house,  the  court  properly  refused  to  allow  to 
be  read  an  indictment  of  defendant's  testator 
for  the  burning  of  such  house. — Ratliff  v.  Dan- 
iel's Ex'r  (Ky.)  1034. 

§  7.    In  an  action  against  an  executor  char- 

fing  his  testator  with  the  burning  of  plaintifE's 
ouse,  plaintiff  was  properly  not  allowed  to 
show  by  an  insurance  agent  that  his  main  wit- 
ness, living  near  the  house,  had  renewed  a  pol- 
icy of  insurance  on  her  property  shortly  i)e- 
fore  the  fire;  there  being  nothing  in  his  evi- 
dence connecting  the  testator  therewith.— Rat- 
liff V.  Daniel's  Ex'r  (Ky.)  1034. 

§  7.  In  an  action  against  an  executor  char- 
ging  his  testator  with   the   burning   of  plain- 


tiff's house,  held,  tiiat  there  was  nothing  in  the 
evidence  tending  to  show  that  his  testator  pro- 
cured or  induced  any  one  else  to  set  fire  to  the 
building.— Ratliff  y.  Daniel's  Ex'r  (Ky.)  1034. 

FLOWAGE. 

See  Waters  and  Water  Courses,  H  171-178. 

FOLLOWING  TRUST  PROPERTY. 

See  Trusts,  ff  349,  ^8. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

I.  CIVHi  LIABIUTT. 

{  6.  While  title  cannot  be  tried  in  a  forci- 
ble entry  proceeding,  possession  can  be. — Richie 
T.  Owsley  (Ky.)  1015. 

f  6.  It  is  not  competent  to  try  title  in  forci- 
ble entry,  but  in  whom  the  legal  title  was  rest- 
ed at  the  time  of  entry  is  necessary  to  be  as- 
certained, where  on  that  alone  depends  the  ques- 
tion whether  plaintiff  was  in  actual  possession 
when  defendant  entered.— Richie  v.  Owsley  (Ky.) 
1015. 

{  9.  The  same  kind  of  actual  possessioa  that 
will  in  time  ripen  into  a  good  title  will  main- 
tain an  action  of  forcible  entry.— Richie  v. 
Owsley  (Ky.)  1015. 

§  28.  It  is  always  a  relevant  inquiry  on  a 
plea  of  not  guilty  in  forcible  entry  proceedings 
whether  plaintiff  was  in  actual  possession,  as 
well  as  whether  defendant  forcibly  entered.— 
Richie  v.  Owsley  (Ky.)  1015. 

8  29.  In  forcible  entry,  it  was  error  to  ex- 
clude evidence  for  plaintiffs  of  a  surrey  of  land 
covering  that  in  dispute  made  for  a  certain  par- 
ty prior  to  the  patent  to  defendant's  lessor,  un- 
der whom  he  claimed  the  right  to  enter. — Richie 
v.  Owsley  (Ky.)  1015. 

I  29.  In  forcible  entry,  it  was  relevant  in 
support  of  plaintifTs  actual  possession  when 
defendant  entered,  that  a  tract  covering  the 
area  in  dispute  was  patented,  and  had  been  in 
the  actual  adverse  possession  of  plaintiff's  lessor 
and  its  vendors  for  15  years  prior  to  the  patent 
to  defendant's  lessor. — Richie  v.  Owsley  (Ky.) 
1015. 

i  29.  In  forcible  entry,  title  papers  may  be 
received  to  show  the  extent  of  possessien.  or  to 
stiow  that  it  was  limited,  if  they  do  show  it- 
Richie  Y.  Owsley  (Ky.)  1015. 

FORECLOSURE. 

Of  mortgage,  see  Mortgages,  §§  342-374,  40.*i- 
488. 

FOREIGN  CORPORATIONS. 

See  Corporations,  Si  636,  651. 

FORFEITURES. 

Of  exemption  from  execution,  see  Exemptions, 

S§  89,  98. 
Of  franchise,  see  Corporations,  §S  599.  630. 
Of  insurance,  see  Insurance,  S8  390,  748. 
Of  oil  lease,  see  Mines  and  Minerals,  {  77. 
Of   rights    acquired    by    purchaser    of    school 

lands,  see  Public  Lands,  S  173. 
Of  rights  in  public  lands,  see  Public  Lands,  { 

173. 
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{  8.  To  constitute  forgery,  the  name  alleged 
to  be  forged  need  not  be  the  name  of  any  per- 
son in  existence,  but  may  be  fictitious. — Maloney 
V.  State  (Ark.)  72a 

f  12.  A  check  held  capable  ot  working  legal 
injury  within  the  law  punishing  the  uttering  of 
forged  instrnmenta.— Maloney  v.  State  (Ark.) 
728. 

§  16.  Elements  of  the  crime  of  uttering  a 
Forged  instrument  determined.— Maloney  v.  State 
[Atk.)  728. 

§  32.  An  indictment  for  uttering  a  forged 
:heck  held  sufficient.— Maloney  v.  State  (Ark.) 
i28. 

§  35.  The  jury,  on  a  trial  for  uttering  a 
'orged  instrument,  must  determine  whether  the 
)erson  whose  name  appears  signed  to  the  in- 
itrument  is  real  or  fictatioug;  and.  where  they 
iod  that  the  name  is  fictitious,  the  inference 
irises  that  accused  either  forged  the  instrument, 
ir  knew  that  it  was  forged. — Maloney  v.  State 
Ark.)  72a 

§  40.  On  a  trial  for  uttering  a  forged  check, 
t  is  competent  to  show  that  the  person  whose 
lame  is  affixed  to  the  check  as  drawer  is  ficti- 
iou8,  by  the  evidence  of  the  proper  officers  of 
be  bank  on  which  the  check  is  drawn  that  no 
erson  bearing  such  name  had  an  account  with 
be  bank,  or  was  a  customer  thereof. — Maloney 
.  State  (Ark.)  72a 

8  44.  On  a  trial  for  uttering  a  forged  check, 
ertain  testimony  held  not  to  show  that  the 
ame  affixed  to  the  check  as  drawer  was  ficti- 
ious.- Maloney  y.  State  (Ark.)  728. 

FORMER  ADJUDICATION. 

ee  Judgment,  (8  682-725. 

FORMER  JEOPARDY. 

ar  to  proaecntion,  see  Criminal  Law,  8  187. 

FORMS  OF  ACTION. 

>e  Detinue;  Ejectment;  Replevin;  Trespass, 
88  19-49;  Trover  and  Converaion. 

FRANCHISES. 

orfeiture,  see  Ck>rporations,  |8  599,  690. 
rant  by  municipality,  see  Municipal  Corpora- 
tions, 8  270. 

onpayment  of  franchise  tax  by  corporation  as 
grounds  folr  dissolution,  see  Corporations,  8 
599. 

FRAUD. 

■e  False  Pretenses;   Fraudulent  Conveyances. 

acquisition  of  property  creating  trust,  see 
Trusts,   i  95. 

procuring  making  of  will,  seeWills,  88  155, 
lo6. 

I.   DEOEFTIOir   CONSTITIXmrO 

FBAUD,   AND  I.IABIUTT 

TH£BEFOB. 

i  12.  Promise  by  a  partner  to  advance  more 
)ney  to  the  firm  if  it  would  execute  a  mort- 
ge  on  its  property  to  secure  his  individual 
bt  held  insufficient  to  sustain  a  charge  of 
ceit  in  obtaining  the  mortgage. — Conaway 
Newman  Mill  &  Lumber  Co.  (Ark.)  353. 

I  21.  A  judgment  creditor  of  an  insolvent 
i-poration  suing  incorporators  for  deceit  held 


IZ.   AOTIOMfl. 
<D)  Partlea   and  Pleadinc 

8  48.  In  an  action  for  injuries  from  fraud- 
ulent representations  by  incorporators,  a  sep- 
arate paragraph  in  an  answer  held  insufficient 
to  rob  defendants  of  the  full  benefit  secured 
to  them  under  Rev.  St.  1899,  8  3422  (Ann.  St 
1906,  p.  1965),  by  the  first  paragraph  of  answer, 
which  was  a  general  denial. — ^McKee  v.  Rudd 
(Mo.)  312. 

(C)  BTldenoe. 

I  58.  In  a  suit  by  a  judgment  creditor  of  an 
insolvent  corporation  against  incorporators  for 
deceit,  evidence  held  insufficient  to  show  that 
defendants  pointed  to  its  charter,  and  thereby 
made  its  representations  their  own. — McKee  y. 
Rudd  (Mo.)  312. 

FRAUDS,  STATUTE  OF. 

m.  PROMISES   TO  ANSWER  FOR 

DEBT,  DEFAVI.T   OB  BUSOAR- 

RIAOE  OF  ANOTHER. 

8  23.  An  agreement  held  not  a  collateral  un- 
dertaking to  answer  for  the  default  of  another, 
and  hence  not  required  to  be  in  writing. — 
Burgle  T.  Bailey  (Ark.)  266. 

IV.  REPRESENTATIONS. 

8  3a  Rev.  St.  1890,  8  3422  (Ann.  St.  1906, 
p.  1065),  held  to  apply  to  the  representations  of 
mcorporators  as  to  the  solvency  of  a  corpora- 
tion, made  to  one  extending  it  credit^  and  to 
prevent  recovery  thereon  when  not  in  writ- 
ing.—McKee  T.  Rudd  (Mo.)  312. 

IX.   OPERATION  AND  EFFECT  OF 
STATUTE. 

Parol  sale  of  land  as  color  of  title,  see  Adverse 
Possession.  8  ^0. 

8  129.  Where  the  lessee  of  land  took  actual 
possession,  and  made  valuable  improvements, 
the  case  was  thereby  taken  out  of  the  operation 
of  the  statutes  of  frauds. — Reichardt  y.  Howe 
(Ark.)  347. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS  AND   TRANSACTIONS 
INVALID. 

(A)   Gronmda  ot  Invalidity  In  General. 

8  20.  The  lease  from  wife  of  lessee  and  an- 
other not  being  recorded,  held  its  provision  for 
lien  of  landlords  on  crop  was  invalid  to  the 
extent  of.  the  lien  given  the  .wife.— Jones  v. 
Louisville  Tobacco  Warehouse  Co.  (Ky.)  633. 


(1) 


Retention    of   Posceaaion    or   Apparent 
Title  by  Grantor; 


8  154.  Under  Ky.  St.  8  2128  (Russell's  St  8 
4631),  a  surrender  of  personal  property  by  hus- 
band to  wife,  not  reduced  to  writing  or  record- 
ed, held  invalid  against  his  other  creditors. — 
Jones  V.  Louisville  Tobacco  Warehouse  Co. 
(Ky.)  633. 

H.   RIGHTS  AND  LIABUITIES   OF 
PARTIES  AND   PURCHASERS. 

(A)   OrlKlnal  Partlea. 

8  184.  A  surrender  of  tobacco  by  husband 
to  wife,  invalid  as  against  his  other  creditors. 
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Jones    V.    Lonisnlle    Tobacco    Warehouse    Co. 
(Ky.)  633. 

in.  REMEDIES   OF   CREDITORS   AKD 
PXTRCHASERS. 

<0)  B-vldenee. 

{  295.  Evidence  held  sufficient  to  sustain  a 
finding  tliat  a  deed  made  by  a  mortgagor  after 
the  debt  secured  appeared  to  be  barred  by  lim- 
itation, so  as  to  have,  under  Kirbv's  Dig.  § 
5399,  only  the  effect  of  an  unrecorded  mortgage 
as  to  third  persons,  was  voluntary  and  fraudu- 
lent as  against  the  mortgagee ;  the  mortgage 
being  still  binding  as  an  unrecorded  mortgage. — 
Morgan  v.  Kendrick  (Ark.)  278. 

i  299.  Evidence  held  not  to  show  that  a  con- 
veyance of  land  was  taken  in  a  wife's  name 
by  the  husband  to  defraud  his  creditors.— Hughes 
v.  Jackson  (Ky.)  644 ;   Garrison  v.  Same,  Id. 

(D  Trial. 

{  309.  In  an  action  to  set  aside  fraudulent 
conveyances,  an  instruction  purporting  to  state 
the  facts  necessary  to  a  finding  for  plaintiff  held 
erroneous.— Stone  v.  Stitt  (Tex.  Civ.  App.)  187. 

$  309.  A  request  to  charge  in  a  suit  to  set 
aside  a  fraudulent  conveyance  held  properly  re- 
fused as  ignoring  one  of  the  theories  of  com- 
plainant's case.— Stone  v.  Stitt  (Tex.  Civ.  App.) 
187. 

FREIGHT. 

Pee  Carriers,  iS  192,  193. 

GAME. 

.\ppellate  jurisdiction,  see  Courts,  {  223. 


GAMING. 


III. 


ORIMINAI.  RESPONSIBILITT. 
(A)  Offenses. 

i  72.  The  place  of  playing  cards  held  not  a 
private  residence  occupied  by  a  family,  within 
the  exception  to  the  gaming  law  (Laws  1907,  p. 
107,  c.  49).— Bobbins  v.  State  (Tex.  Cr.  App.) 

(B)  Prosecation   and   Panlsliinent. 

Duplicity  in  indictment,  see  Indictment  and 
Information,  |  125. 

Evidence  of  other  offenses,  see  Criminal  Law, 
8  369. 

Sufficiency  of  allegations  in  indictment  as  to 
venue  of  offense,  see  Indictment  and  Informa- 
tion, I  86. 

I  87.  An  indictment  under  Ky.  St.  |  1967 
(UuRsell's  St.  §  3564),  for  permitting  a  machine 
not  mentioned  in  section  1960  (section  3558) 
to  be  conducted  in  accused's  house,  held  insuffi- 
cient.— Commonwealth  v.   Estes  (Ky.)  423. 

I  91.  An  indictment  held  to  state  an  offense 
in  violation  of  Acts  30th  Leg.  1907,  p.  107,  c. 
49.  prohibiting  the  keeping  of  gambling  places. 
— Rasor  v.  State  (Tex.  Or.  App.)  51Z 

I  97.  In  a  prosecution  for  maintaining  a 
gambling  room,  evidence  of  what  the  deputy 
sheriff,  m  raiding  the  room,  found  and  saw,  held 
admiMible.- Rasor  v.  State  (Tex.  Cr.  App.)  512. 

{  98.  EiVideoce  held  sufficient  to  sustain  a 
conviction  under  an  indictment  charging  the 
keeping  and  exhibiting,  for  the  purpose  of  gam- 
ing, of  a  gaming  table  and  bank. — Morris  v. 
State  (Tex.  Cr.  App.)  1112. 


sort.— Moms  v.   state  (xei.  up.  App.;   iiii 

§  102.  In  a  prosecution  for  keeping  and  a 
hibiting,  for  the  purpose  of  gaming,  a  gamin; 
table  and  bank,  the  game  tiemg  monte,  failure 
to  charge  what  is  a  banking  game  was  not  er- 
ror; the  statute  expressly  defining  monte  tc 
be  a  t>anking  game.— Morris  v.  State  (Tex.  Or 
App.)  1112. 

GARNISHMENT. 

See  Attachment;    Execution. 
Inadenuacj-  of  remedj  by,  as  ground  of  cred- 
itors  suit,  see  Creditors'  Suit,  {  5. 

n.  PERSONS   AND   PROPERTY    SUB- 
JECT  TO   OARNISHBCENT. 

Right  to  garnish  fnnds  of  mutual  insurance 
companies  deposited  with  State  TreasnTer. 
see  Insurance,  (  70. 

GATES. 

Right  of  grantor  of  passway  to  erect  gat'> 
therein,  see  Easements,   S  58. 

GOOD  FAITH. 

Of  party   asking  equitable  relief,    see   Spei-ili' 

Performance,  §1  92.  95. 
Of   purchaser,   see   Sales,   §  234;   Vendor  aii'l 

Purchaser,  §!  230,  231. 

GOOD  WILL. 

Restraining  breach  of  contract  of  sale,  see  In 
Junction,  {  192. 

I  1.  Good  will  is  the  probability  that  oM 
customers  will  resort  to  the  old  place  for  the 
purpose  of  trade,  and  is  recognized  as  a  thin; 
of  value,  which  may  be  sold. — Bloom  t.  Hoiw 
Ins.   Agency    (Ark.)   293. 

GRAND  JURY. 

See  Indictment  and  Information. 

Privilege  of  witness,  see  Witnesses,  {  297. 

{  34.  Certain  fact  held  not  to  show  that  tk- 
assistant  district  attomejr  was  present  when  tii' 
grand  jury  was  deliberating  upon  the  Indictnien' 
against  accused,  in  violation  of  Code  Cr.  Prw. 
18t).j,  arts.  414,  959.— Moody  v.  State  (Tex.  Cr. 
App.)  1117. 

GRANTS. 

Of  public  lands,  see  Public  Lands. 

GUARANTY. 

See  Indemnity;    Principal  and  Surety. 
Requirements  of  statute  of  frauds,  see  Fraud} 
Statute  of,  {  23. 

GUARD  HOUSES. 

Liability  of  city  for  injuries  to  prisoner,  f^ 
Municipal  Corporations,  {  729. 

GUARDIAN  AD  LITEM. 

For  insane  person,  see  Insane  Persons,  |  94. 

GUARDIAN  AND  WARD. 

Guardianship  of  insane  persons,  see  In<«>i* 
Persons,  i  30. 
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XX.  APPonmcBirr,  qvaxjfioatxon, 

AHB  TEirUHE  OF   OUASDIAir. 

i  23.  An  order  diwharging  a  guardian  on 
payment  of  court  costs  held  oot  an  absolute  or 
final  dischane.— Qillean  v.  Witherspoon  (Tex. 
Civ.  App.)  909. 

IXX.  OUSTODT  AHB  CASE  OF  'WARD'S 
PEBBON  AMD  ESTATE. 

{  42.  A  power  of  attorney  signed  for  an  in- 
fant by  his  guardian  is  not  binding  upon  the 
infant  where  the  guardian  was  not  authorized 
to  bind  him  thereby.— Merrill  v.  Bradley  (Tex. 
«"iw.  App.)  561. 

§  m.  The  action  of  the  court  in  allowing  a 
ward  only  6  per  cent,  interest  on  the  balance 
found  due  from  the  guardian  held  not  erroneous. 
-  France  v.  Shockey  (Ark.)  1056. 

f  70.  A  power  of  attorney  si^ed  for  an 
infant  by  his  guardian  is  not  binding  upon  the 
infant  where  the  guardian  was  not  authorized  to 
bind  him  thereby,  in  absence  of  ratification  on 
attaining  majority.— Merrill  v.  Bradley  (Tex. 
Civ.  App.)  561. 

f  70.  An  instrument  executed  by  one  who 
was  an  infant  when  his  guardian  signed  an  un- 
authorized power  of  attorney  for  him  held  not  a 
ratification  of  such   unauthorized  act. — Merrill 

V.  Bradley  (Tex.  Civ.  App.)  561. 

TV.  8AX.E8   AKD    OOHVETANOES    UlT- 
DEH  ORDER  OF  COURT. 

I  103.  Confirmation  of  a  guardian's  sale  of 
his  ward's  land  under  order  of  court,  in  some 
form,  is  necessary  to  pass  title. — Gillean  v. 
Witherspoon  (Tex.  Civ.  App.)  909. 

{  108.  A  guardian's  application  to  make  a 
s|>ecific  private  sale  of  his  ward's  land  in  ac- 
cordance with  specified  terms  and  the  court's 
order  allowing  the  same  held  not  a  confirmation 
of  the  sale  when  completed. — Gillean  v.  Wither- 
spoon (Tex.  Civ.  App.)  909. 

{  104.  Where  a  guardian's  deed  was  invalid, 
the  ward,  after  becoming  a  married  woman, 
could  not  ratify  and  confirm  it  by  accepting  a 
part  of  the  purchase  money  with  full  knowledge 
of  the  facts. — Gillean  v.  Witherspoon  (Tex.  Civ. 
App.)  909. 

I  106.  Where,  after  conditional  discharge  of 
a  gnardian,  the  court  directed  him  to  sell  cer- 
tain of  the  ward's  land,  the  order  of  discharge 
could  not  be  invoked  to  annul  the  order  of  sale. 
—Gillean  r.  Witherspoon  (Tex.  Civ.  App.)  909. 

VI.  AOOOirNTIirO  amd  settxxbient. 

I  150.  Under  Kirby's  Dig.  {  3828,  the  court 
in  proceedings  to  confirm  the  final  settlement  of 
a  guardian  held  authorized  to  allow  the  guardian 
compensation  for  hts  services.— France  v.  Shock- 
ey (Ark.)  1056. 

I  161.  The  conrt  on  appeal  held  not  author- 
ized to  disturb  the  findings  of  the  court  in  pro- 
ceedings to  confirm  a  guardian's  final  settle- 
ment, where  the  abstract  of  the  evidence  omits 
the  testimony  of  the  witnesses  of  the  guardian. 
— B4«nce  v.  Shockey  (Ark.)  1056. 

{  161.  The  court  on  appeal  held  not  author- 
ized to  disturb  the  action  of  a  court  in  pro- 
ceedings to  confirm  a  guardian's  settlement  al- 
lowing a  credit  of  a  specified  sum  for  the  sup- 
port of  the  ward,  notwithstanding  Kirby's  Dig. 
I  3792.— France  v.  Shockey  (Ark.)  1056. 

I  168.  An  order  of  the  probate  court  con- 
firming an  annual  settlement  of  a  guardian  held 
conclusive  unless  corrected  on  appeal  or  other 
direct  attack.— France  v.  Shockey  (Ark.)  1066. 


VIIX.  UABCLITIES  ON  OVAROXAH- 
SHIP  BOHDS. 

Presumptions  as  to  knowledge  by  sureties  of 
law  governing  liabilities  of  public  guardians, 
see  Evidence,  g  65. 

{  175.  Ky.  St.  1909,  H  3903-3906  (Russell's 
St.  ii  3924-3927);  held  to  impose  upon  one  per- 
son both  the  duty  of  public  administrator  and 
public  gnardian,  and  the  fact  that  the  clerk  of 
the  court  only  styled  an  o£Bcial  "public  admin- 
istrator" in  taking  bis  oflScial  bond  and  for  Jiis 
order  of  appointment  did  not  relieve  him  of  the 
duty  of  puolic  guardian ;  and  hence  his  sureties 
could  not  object  that  they  were  not  bound  for 
his  acts  in  that  capacity.— Newman  t.  Flowers' 
Guardian  (Ky.)  652. 

HABEAS  CORPUS. 

X.  NATURE  AlTD   GROUNDS   OF 
REMEDY. 

Determination  of  legality  of  incorporation  of 
city,  see  Municipal  Ciorporations,  {  18. 

(  32.  A  person's  arrest  and  detention  for 
violating  an  ordinance  of  a  city  adopted  b.v 
city  under  wrong  name,  held  under  color  of 
authority.— Ex  parte  Keeling  (Tex.  Cr.  Aiip.) 
605. 

XI.  JinUSDICTION,   PROCEEDINGS, . 
AND   RELTEF. 

i  85.  Presumptions  and  intendments  will  not 
be  indulged  to  sustain  a  conviction  for  a  crim- 
inal contempt— Ex  parte  ShuU  (Mo.)  10. 

§  90.  That  adoptive  parents  are  better  otf 
financially  than  the  natural  father  is  not  a  con- 
trolling circumstance  in  determining  the  right 
of  custody.— Orey  v.  Moller  (Mo.  App.)  1102. 

i  99.  The  father  of  a  child  has  the  first  claim 
to  -its  custody,  unless  he  has  abandoned  it,  is  in- 
capable to  care  for  it,  or  there  is  some  strong 
reason  for  denying  his  right.— Orey  v.  Moller 
(Mo.  App.)  1102. 

I  99.  The  father  of  an  infant,  not  having 
consented  to  the  adoption  of  the  child  by  de- 
fendants, and  being  a  man  of  good  character, 
etc.,  held  entitled  to  regain  the  custody  of  the 
child.— Orey  v.  Moller  (Mo.  App.)  1102. 

I  117.  Adverse  determination  of  a  proceed- 
ing in  the  circuit  court  b.v  a  father  to  obtain 
the  custody  of  hi^  infant  child  held  not  res  ju- 
dicata of  a  subsequent  habeas  corpus  proceeding 
for  the  same  purpose  in  the  Court  of  Appeals. 
—Orey  v.  Moller  (Mo.  App.)  1102. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  {{  1027- 

1073. 
In  criminal  prosecutions,  see  Criminal  Law,  {$ 

1163-1175;   Homicide,  §g  338-34a 

HEARING. 

In  probate  proceedings,  see  Wills,  gg  .S24,  332. 

HEARSAY. 

In  civil  actions,  see  Evidence,  jg  314-320. 
In  criminal  prosecutions,  see  Criminal  Law,  {§ 
419,  420. 

HEIRS. 

Se«  Descent  end  Distribution. 

HEPBURN  ACT. 

See  Carriers,  g  180. 


!< 
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HIGH  SCHOOLS. 

See  Schools  and  School  Districts,  i  12. 

HIGHWAYS. 

See  Manicipal  Ciorporations,  JU  646-706,  755- 

821. 
AccideDts  at  railroad  crossings,  aee  Railroads, 

§8  334^-350. 

£  ESTABLISHHEWT.  AI.TEBATION, 
AND  DMCONTXinTAirCE. 

<B)  BatabllaliiBent    by    Statate    or    Stota- 
toxr    Proeeedlnss. 

I  28.  Where  one  of  six  landowners  who  had 
signed  a  petition  for  opening  a  road  under  Ky. 
St.  ig09,  f  4289  (Russell's  St.  |  5421),  died,  it 
was  not  error  to  refuse  to  enter  an  order  of  re- 
vivor, and  continue  the  case  for  that  purpose. 
-Stoiy  T.  Little  (Ky.)  1023. 

§  29.  Were  it  necessary  that  the  petition 
should  state  that  the  proposed  road  was  requir- 
ed to  enable  the  petitioners  to  travel  to  one  of 
the  places  named  in  section  42S8,  Ky.  St.  1909 
(Russell's  St  I  5420),  the  defect  in  failing  to 
so  state  should  have  been  taken  advantage  of 
by  demurrer.— Story  v.  Little  (Ky.)  1023. 

S  29.  A  petition  for  opening  a  road  which 
sets  forth  every  fact  requiieid  by  Ky.  St. 
1909,  t  4289  (Russell's  St.  |  5421),  held  suf- 
ficient without  stating  that  it  was  required  to 
enable  petitioners  to  travel  to  one  of  the  places 
named  in  section  4288.— Story  ▼.  Little  (Ky.) 
3023. 

I  34.  An  order  establishing  a  road  which  fix- 
es the  width  at  80  feet  and  makes  the  line  of 
survey  the  center  is  a  sufficient  compliance  with 
Ky.  St.  1909,  i  4289  (Russell's  St.  S  5421).  al- 
though neither  the  petition  nor  the  report  of  the 
commissioners  indicates  the  width  of  the  propos- 
ed road.— Story  v.  Little  (Ky.)  1023.    . 

{  39.  The  fact  that  road  commissioners  took 
Inncheon  with  two  of  the  petitioners  for  a  new 
road  held  not  to  invalidate  their  report,  in  the 
absence  of  testimony  showing  improper  conduct 
or  conversation  upon  the  part  of  petitioners.^- 
Stoiy  V.  little  (Ky.)  1023. 

%  41.  While  road  commissioners  could  not 
amend  their  reports  under  the  "General  Stat- 
utes" tinder  the  Kentucky  Statutes  now  in 
force,  road  commissioners  may  amend  their  re- 
port—Story v.  Little  (Ky.)  1023. 

(  41.  The  report  of  road  commissioners  held 
good,  though  written  in  the  office  of  the  attor- 
neys for  petitioners,  and  though  one  of  the  at- 
torneys at  the  request  of  the  commissioners  cal- 
culated the  amount  of  ground  that  would  be 
taken  from  each  landowner  for  the  proposed 
road.— Story  v.  LitUe  (Ky.)  1023. 

I  58.  Failure  of  a  petition  for  a  highway  to 
state  that  it  was  necessary  to  reach  one  of  the 
places  to  provide  access  to  which  a  road  may 
be  established  under  Ky.  St  l«oa,  g  4288  (Rus- 
sell's St  i  .'5420),  heU  immaterial  on  appeal 
where  the  omission  was  supplied  by  the  commis- 
sioners' report— Story  t.  Little  (Ky.)  1023. 

S  58.  Under  the  direct  provisions  of  Ky.  St. 
1909,  !  4303  (Russell's  St.  {  5435),  the  Court 
of  Appeals  have  jurisdiction  only  of  matters  of 
law  arising  on  the  record  on  appeal  in  highway 
opening  proceedings.— Story  v.  Little  (Ky.)  1023. 

§  61.  Where  a  party  refused  to  accept  dam- 
ages allowed  him  by  the  report  of  road  com- 
missioners, and  failed  to  recover  as  much  either 
in  the  county  or  circuit  court,  he  was  not  enti- 
tled to  his  costs.— Story  v.  Little  (Ky.)  1023. 


IZ.  HXGHWAT  SISTBICTS  AMD 
OFFICEKS. 

Imposition  of  duties  of  road  officers  on  county 
commissioners  as  making  them  hold  two  offi- 
ces, see  Officers,  (  30. 

HI.  OONSTBUOTION.  IMFBOVEMEKT. 
AND  BEPAIB. 

{  107.  A  public  road  may  be  opened  under  the 
provision  of  Ky.  St.  1909,  J  4289  (Russell's  St 
J  5421).— Story  v.  Little  (Ky.)  1023. 

XV.  TAXES,  ASSESSMENTS,  AJID 
WOBK   ON  HIOHWATB. 

Allegations  as  to  time  of  delinquency  in  pros- 
ecution of  poll  tax  delinquent,  see  Indict- 
ment and  Information,  {  87. 

Suspension  of  statute  relating  to  woric  on  road 
by  taxpayer,  see  Statutes,  |  171. 

Validity  of  law  relating  to  work  on  road  by 
taxpayer  as  denying  equality  and  unifonni^ 
of  taxation,  see  Taxation,  §  40. 

{  151.  An  agreed  statement  of  facts  held 
not  to  warrant  the  assumption  that  poll  taxes 
had  been  levied  for  certain  years. — Bluitt  v. 
State  (Tex.  Cr.  App.)  168. 

V.  BEOPIATION  ANP  ITSE   FOB. 
TBAVEIi. 

(A)  Obatraetlona  and  Bneroacbmeata. 

Partial  invalidity  of  statute  relating  to  work 
of  foreign  road  by  taxpayers,  see  Statutes, 
S  64. 

HOLDING  OVER. 

By  officer,  see  Officers,  §{  52-5S. 

HOMESTEAD. 

See  Exemptions. 

I.  NATUBE,  ACQUISITION,  ANS 

EXTENT. 

(B)  Uabllltles    Bnforeeable    Avalaat 
Homeatead. 

I  101.  Ky.  St.  1009,  i  1702  (Russell's  St  f 
4661),  construed,  and  held  to  permit  a  wife, 
when  abandoned,  to  share  in  the  enjoyment  of 
the  homestead.— Nunn  v.  Page  (Ky.)  442. 

I  103.  Under  Ky.  St  1009,  i  900  (RussellV 
St.  {  2087),  a  judgment  against  a  husband  for 
attorney's  fees  and  costs  in  a  suit  for  divorce 
by  the  wife  subsequently  dismissed  cannot  sub- 
ject to  its  satisfaction  the  homestead  of  the 
husband  exempt  within  section  1702  (Russell's 
St.  S  4661).- Nunn  v.  Page  (Ky.)  442. 

XI.  TBANSFEB  OB  INOUMBBAHCE. 

g  115.  Though  the  wife's  name  did  not  ap- 
pear in  the  bcMy  of  the. mortgage  of  a  home- 
stead, and  it  contained  no  relinquishment  of 
dower,  and  was  not  executed  in  compliance  with 
the  homestead  statute,  yet,  where  she  signed 
and  acknowledged  it,  it  will  be  effective  to  ori- 
ate  a  lien  as  against  her. — Ward  v.  Stark  Bros- 
(Ark.)  382. 

(  115.  An  unmarried  man  may  mortgage  his 
homestead,  though  the  same  is  exempt  from  px<^ 
cution.— Melton  v.  Beasley  (Tex.  Civ.  App.)  574. 

§  119.  A  certificate  of  acknowledgment  by  « 
wife  to  a  conveyance  of  a  homestead  held  suf- 
ficient under  Kirby's  Dig.  g  3901;  any  defwi 
therein  being  cured  by  Act  March  20.  i:f« 
(Acts  1903.  p.  150;  Kirby's  Dig.  gf  783,  786).- 
Ward  V.  Stark  Bros.  (Ark.)  ZS2. 
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m.  BIGHTS  OF  BUKVIVIWO  HU«- 

BAirs,  wirn,  OHHJ>BEW, 

OR  HEIBS. 

Infancy  as  interruptius  limitations  of  action 
to  recover  rents  of  homestead,  see  Limita- 
tion of  Actions,  {  72. 

HOMICIDL 

n.  MURDEB. 

I  23.  Murder  in  the  second  degree  defined.— 
Wheeler  v.  State  (Tex.  Cr.  App.)  166. 

S  23.  Evidence  held  to  make  out  a  case  of 
murder  in  the  second  degree. — Kirkpatrick  t. 
State  (Tex.  Cr.  App.)  511. 

m.  MANSI.AUaHTEB. 

t  45.  The  common-law  rule  as  to  the  provo- 
cation which  will  reduce  a  killing  to  man- 
slaughter held  the  law  of  Missouri. — State  v. 
Heath  (Mo.)  149. 

rv.  AS8AUI.T  WITH  IHTENT  TO  KHX. 

g  86.  A  specific  intent  to  take  the  life  of  the 
person  assaulted  is  an  essential  element  of  as- 
sault to  kill,  under  Kirby's  Dig.  |  1588.— 
Chowning  v.  State  (Ark.)  735. 

8  94.  In  a  prosecution  for  assault  with  in- 
tent to  kill,  it  may  be  shown  that  accused  was 
so  drunk  at  the  time  he  could  not  have  enter- 
tained the  necessary  intent. — Chowning  v.  State 
(Ark.)  735. 

V.  EXOiniABI.E  OB  J1T8TIITABI.E 
HOmOIOE. 

S  106.  An  officer  or  a  private  citizen,  seeking 
to  prevent  a  felon  escaping,  held  required  to 
exercise  reasonable  care  to  prevent  the  escape, 
without  doing  personal  violence  to  the  felon. — 
Green  v.  State  (Ark.)  727. 

{  113.  One,  in  good  faith  withdrawing  from 
a  difficulty  voluntarily  engaged  in,  held  en- 
titled to  rely  on  self-defense. — State  v.  Heath 
(Mo.)  149. 

i  116.  A  proper  instruction  upon  self-defense 
stated.— Wilson  v.  Commonwealtb  (Ky.)  430. 

I  120.  In  a  murder  case,  where  it  apjieared 
that  accused,  while  in  an  altercation  with  de- 
cedent, either  shot  his  pistol,  or  it  was  dis- 
charged, and  decedent  immediately  ran  50  or 
100  feet,  pursued  by  accused,  who  was  all  the 
while  shooting  at  him,  and  who  finally  shot  him 
in  the  back,  the  issue  of  self-defense  was  not 
in  the  case.— Hart  v.  State  (Tex.  Cr.  App.)  508. 

VI.  INDICTMENT  AND  INFOBMATION. 

Information  for  murder  in  first  degree  as  in- 
cluding charge  of  lower  grades,  see  Indict- 
ment and  Information,  {  180. 

Necessity  of  allegations  in  indictment  as  to  pre- 
liminary examination,  see  Indictment  and 
Information,  i  47. 

Vn.  EVIDENCE. 
(B)  Admlaailtllity   In   General. 

Declarations  by  accused,  see  Criminal  Law,  { 

412. 
Evidence  of  other  offenses,  see  Criminal  Law, 

H  369,  380. 
Hearsay  evidence,  see  Criminal  Law,  {  419. 
Self-serving  declarations,  see  Criminal  Law,  i 

418. 

S  158.  Evidence  of  a  threat  made  by  defend- 
ant's wife  in  defendant's  hearing  shortly  before 
the  killing  held  admissible  acniust  him. — Holf- 
oian  V.  Commonwealth  (Ky.)  >>'M. 


S  160.  In  a  murder  case,  accused  may  show, 
in  explanation  of  his  possession  of  a  pistol 
with  which  be  killed  decedent,  that  he  had 
previously  been  threatened  with  great  personal 
violence.— State  v.  Heath  (Ma)  149. 

I  169.  In  a  proseaution  for  homicide,  evi- 
dence that  witness'  two  sons,  just  prior  to  the 
shooting,,  left  her  house  and  stated  they^  were 
about  to  get  fodder  for  a  mule,  held  inadmissi- 
bl«.— Hoffman  v.  Commonwealth  (Ky.)  690. 

{  183.  In  a  prosecution  for  assault  with  in- 
tent to  murder,  evidence  that  thereafter  prose- 
cutrix's uncle  obtained  a  check  from  defendant 
for  $348.05  held  inadmissible.— Groszoehmigen  v. 
State  (Tex.  Cr.  App.)  1113. 

f  100.  In  a  murder  case,  certain  testimony 
held  properly  excluded.— Hart  v.  State  (Tex.  Cr. 
App.)  508. 

OB)  'Welvkt  and  Saflteiemer. 

g  234.  Evidence  held  to  sufficiently  connect 
one  with  the  killing  of  another,  so  as  to  justify 
his  conviction  of  some  degree  of  homicide. — 
Pickett  V.  State  (Ark.)  732. 

{  234.  Where  the  case  against  accused  was 
circumstantial  only,  and  he  showed  that  an- 
other person,  or  others,  committed  the  homicide, 
he  was  entitled  to  acquittal,  provided  he  did 
not  assist  in  the  offense.— Wheeler  v.  State 
(Tex.  Cr.  App.)   166. 

g  253.  Evidence  held  to  sustain  a  conviction 
of  murder  in  the  first  degree.— Hoffman  v.  Com- 
monwealth (Ky.)  690. 

g  255.  Evidence  held  to  justify  a  verdict  of 
involuntary  manslaughter. — Green  v.  State 
(Ark.)  727. 

VIII.  TBIAX,. 
(A)  Condmet  In  General. 

Argument  and  conduct  of  counsel,  see  Criminal 

Law,  g  715. 
Admission   in   rebuttal   of  evidence  proper  in 

chief,  see  Criminal  Law,  g  684. 

(B)  Itneationa  for  Jnry. 

g  271.  Whether  an  assault  aroused  the  heat 
of  passion  necessary  to  reduce  the  killing  to 
manslaughter  is  for  the  jury.— State  v.  Heath 
(Mo.)  140. 

(O  laatractloaa. 

Error  in  instructions  cured  by  giving  other  in- 
structions, see  Criminal  Law,  g  8^. 

g  286.  In  a  murder  case,  the  court  held  not 
required  to  charge  on  the  right  of  accused  to 
bear  arms  to  protect  himself,  notwithstanding 
his   evidence   explaining   his   possession   of   the 

gistol  with  which  he  killed  decedent.— State  v. 
leath  (Mo.)  140. 

g  290.  As  a  rule  it  is  not  necessary  to  define 
deadly  weapons  in  the  instructions  in  a  homi- 
cide case,  unless  there  is  some  question  as  to 
whether  the  weapons  are  of  that  cnaracter. — 
Wheeler  v.  State  (Tex.  Cr.  App.)  166. 

g  294.  In  a  prosecution,  for  assault  to  kill, 
an  instruction  on  the  defense  of  drunkenness 
held  improperly  refused.— Chowning  ▼.  State 
(Ark.)  735. 

g  300.  An  instruction  on  self-defense  which 
makes  the  guilt  or  innocence  of  accused  depend- 
ent on  the  existence  of  reasonable  grounds  of 
belief  that  he  was  in  danger,  regardless  of  how 
the  danger  appeared  to  him  is  erroneous. — Pick- 
ett V.  State  (Ark.)  732. 

g  800.  To  warrant  the  court  in  giving  an  In- 
struction on  the  right  of  accused,  on  withdraw- 
ing in  ipod  faith  from  a  difficulty  voluntarily 
entered  into,  to  defend  himself,  there  should  be 
some  substantial  testimony  showing  that  ac- 
cused, after  the  commencement  of  the  difficulty. 
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in  good  UMb  aooght   to   withdraw  from   it.— 
State  V.  Heatli  (Uo.)  149. 

I  300.  An  instruction,  on  a  triai  for  tlie 
morder  of  a  teacher  by  a  patron  of  a  BChooI, 
held  properly  refused  becaase  it  commented  on 
isolated  facts  and  was  argomentative. — State  y. 
Heath  (Mo.)  149. 

{  300.  An  instruction  in  a  homicide  case  held 
Vtooeilj  refused  because  argumentative.— State 
V.  Heath  (Mo.)  149. 

f  304.  In  a  prosecution  for  an  assault  to 
murder,  an  instruction  held  to  sufficiently  pre- 
sent the  theory  of  accidental  shootine.— Gros- 
zoehmigen  r.  State  (Tex.  Cr.  App.)  1113. 

§  307.  The  court,  in  a  homicide  case,  must 
submit  the  grades  of  the  offense,  as  shown  b^ 
the  testimony  nf  the  state  and  by  the  testi- 
mony of  accused,  though  the  testimony  of  the 
accused  is  uncorroborated. — State  r.  Heath 
(Mo.)   140. 

{  306.  Instruction  held  to  properly  define 
murder  in  the  second  degree.— State  v.  Myers 
(Mo.)  131. 

i  309.  In  a  homicide  case,  the  failure  to 
charge  on  manslaughter  held  reversible  error, 
under  the  evidence.— Pickett  v.  State  (Ark.)  732. 

g  300.  Evidence  held  to  furnish  no  sufficient 
basis  for  an  instruction  on  manslaughter  in 
the  fourth  degree.— State  v.  Myers  (Mo.)  131. 

i  809.  Where  the  provocation  consists  of  an 
assault  or  personal  violence  sufficient  to  arouse 
the  heat  of  passion  necessary  to  reduce  the  kill- 
ing to  manslaughter,  the  issue  of  manslaughter 
in  the  fourth  deeree  must  be  submitted  to  the 
jury.— State  v.  Heath  (Mo.)  149. 

f  310.  The  offense  of  cutting  and  wounding 
in  sudden  heat  or  passion,  defined  by  Ky.  St. 
1909,  §  1242  (Russell's  St.  |  3185),  held  a  de- 
gree of  the  offense  of  maliciously  cutting  and 
wounding  with  intent  to  kill,  defined  by  section 
1106  (Russell's  St.  g  3184).  so  that  the  court, 
on  an  indictment  for  the  latter  offense,  properly 
■  submitted  the  other  also. — Gillum  v.  Common- 
wealth (Ky.)  44.'). 

g  310.  Evidence  in  a  prosecotion  for  assault 
to  murder  held  to  necessitate  an  instruction  as 
to  the  law  of  aggravated  assault,  on  the  theory 
that  the  difficulty  was  begun  by  the  prosecuting 
witness.— Heath  v.  State  (Tex.  Cr.  App.)  862. 

(D)  Verdlet. 

Manner  of   arriving  at   verdict,   see   Criminal 
Law,  g  866. 

§  313.  Under  Cr.  Code  Prac.  g  257,  snbsec. 
2,  a  verdict  held  to  sufficiently  indicate  that  ac- 
cused was  convicted  of  violating  Ky.  St.  1909, 
g  1166  (Russell's  St  g  3184).  and  not  section 
1242  (Russell's  St.  |  318^.— Gillum  v.  Common- 
wealth (Ky.)  445. 

X.  APPEAI.  AXD  EBBOB. 

g  338.  Admission  of  hearsay  testimony  held 
highly  prejudicial  and  reversible  error. — ^n'ilson 
V.  Commonwealth  (Ky.)  430. 

g  338.  Evidence  that  witness'  sons,  just  prior 
to  the  shooting,  had  stated  they  were  going  to 
get  fodder  for  a  mule,  held  not  prejudicial  to 
defendant.— Hoffman  v.  Commonwealth  (Ky.) 
C90. 

g  338.  In  a  mnrder  case,  admission  of  certain 
evidence  held  not  revemible  error.— Hart  v.  State 
(Tex.  Cr.  App.)  508. 

g  338.  The  admission  of  evidence  in  a  man- 
slaughter case,  if  eiTor,  held  harmless,  in  view 
of  the  verdict  imposing  the  minimum  punish- 
ment for  manslaughter. — Davis  v.  State  (Tex. 
Cr.  App.)  1108. 

g  339.  In  a  murder  case,  exclusion  of  evi- 
dence, if  error,  hrld  harmless. — Hart  v.  State 
(Tex.  Cr.  App.)  .'.OS. 


{  340.  The  error  in  an  instruction  on  murder 
in.the  second  degree  held  not  reversible.- Wheel- 
er v.  State  (Ter.  Cr.  App.)  166. 

HOSPITALS. 

Hospitals  for  treatment  of  injured  employ^, 
see   Master  and  Servant,   g  92. 

HOTCHPOT. 

Adjustment  and  deduction  of  advancements  in 
equalization  of  bequesta,  see  Wills,  i  702. 

HOUSEBREAKING. 

See  Burglary. 

HUSBAND  AND  WIFE. 

See  Bigamy;  Divorce;    Dower;    Marriage. 
Right  of  abandoned  wife  to  share  in  enjoyment 
of  homestead,  see  Homestead,  g  101. 

Z.  MTTTirAI.  BIGHTS,  DUTIES,  AHS 
UABII.niES. 

g  14.  A  deed  held  to  give  to  husband  and 
wife  the  nse  and  joint  occupancy  of  the  land 
conveyed  for  life,  with  power  to  sell  and  on 
their  death,  without  a  sale,  the  land  passed  to 
the  wife's  heirs. — Hudson's  Heirs  v.  Hudson's 
Adm'r  (Ky.)  973. 

TV.  &ISABII.ITIES  AHP  PBIVmBOES 
OF  COVEB'rUBE. 

(A)  In  General. 

Marriage  of  woman  executing  power  of  attor- 
ney as  constituting  revocation,  see  Principal 
and  Agent,  g  42. 

V.  WIFE'S   SEPARATE  ESTATE. 

(A)  'What  Conatltntea. 

Rights  of  widow  of  donee  of  public  land,  se*- 
Public  Lands,  §  143. 

g  119.  A  deed  construed,  and  held  to  convf.v 
Ihe  land  in  controversy  to  a  married  woman  in 
her  separate  right— Sferriman  v.  Blalack  (Tex. 
Civ.  App.)  552. 

g  129.  A  married  woman  cannot  be  estoppe<l 
to  assert  her  rights  in  land  except  for  fraud,  or 
acts  equivalent  thereto. — Gillean  v.  Witherspooii 
(Tex.  Civ.  App.)  900. 

g  133.  In  an  action  to  compel  a  husband,  afi- 
er  his  wife's  death,  to  account  for  certain  prop- 
erty and  mortgages  which  were  in  the  name  ot 
the  wife,  evidence  held  to  show  that  the  hus- 
band acquired  the  property  and  mortgages  with 
his  own  money,  and  did  not  intend  to  give  it  to 
his  wife,  though  he  put  it  in  her  name. — Carroll 
V.  Carroll  (Ark.)  947. 

(C)  Uabilitlea  and  Ch  arses. 

g  169.  A  mortgage  executed  by  a  married  wo- 
man held  sufficiently  acknowledged  to  conve.v 
her  separate  property. — Cazort  &  McGehee  fo. 
V.  Dunbar  (Ark.)  270. 

(D)   Converanoea  and  Contraeta   to 
CoaTey. 

g  10.t.  A  wife's  separate  deed  to  her  separaip 
land  held  void.— Merriman  v.  Blalack  (Tex.  CM . 
App.)  552. 

g  198.  Neither  a  grantor  under  a  subsequent 
deed  reciting  a  void  prior  deed  to  her  husband 
nor  those  claiming  under  the  subsequent  dee<i 
were  estopped  to  deny  the  prior  deed  except 
against  those  claiming  under  it. — Merriman  v. 
Blalack  (Tex.  Civ.  App.)  552. 

g  109.  A  wife's  separate  deed  to  her  sep;i- 
rate  land  held  not  cured  by  subsequent  recital* 


Topics,  divisions.  &  section  (i)  NUMBERS  in  this  Index,  ft  Dec.  £  Amer.  Diss,  ft  Reporter  Indexes  agr** 


Digitized  by  LaOOQlC 


INDEX-DIGEST. 


1207 


iu  the  hoBband'B  deed  to  other  land  to  the  same 
grantee.— Meirlman  v.  Blalack  (Tex.  Civ.  App.) 
552. 

I  190.  A  wife's  void  deed  for  want  of  join- 
ture held  not  cored  by  a  recitaf  in  a  eubaeqaent 
deed  by  her  and  others,  after  she  became  sole, 
that  the  land  had  been  previously  conveyed,  to 
her  by  the  grantee. — Merriman  t.  Blalack  (Tex. 
Oiv.  App.)  652. 

vix.  ooMMumTy  fbopebtt. 

Community  rights  of  wife  as  affected  by  ig- 
norance of  existing  former  marriage  of  hus- 
band, see  Marriage,  {  64. 

I  260.  A  chose  in  action  accruing  to  either 
spoose  during  the  marriage  by  reason  of  an 
injury  to  thejjerson  is  community  property.— 
Ft.  Worth  &  R.  G.  Ry.  Co.  t.  Robertson  (Tex. 
Git.  App.)  2(K2. 

I  273.  Where  there  was  no  evidence  that  an 
owner  had  any  children  entitled  to  share  with 
him  in  the  commnnity  property  on  the  death  of 
his  wife,  it  could  not  be  urged  ttiat  he  owned 
only  a  half  interest,  so  that  his  mortgage  only 
incumbered  the  property  to  that  extent. — Mel- 
ton ▼.  Beasley  (Tex.  Civ.  App.)  674. 

HYPOTHETICAL  QUESTIONS. 

To  expert  witnesses,  see  Evidence,  {  552. 

IDENTITY. 

Hearsay  evidence  of  in  criminal  prosecution, 
see  Criminal  Law,  H  419,  420. 

IGNORANCE. 

Of  existing  marriage  Of  husband  as  affecting 
rights  of  wife,  see  Marriage,  {  54. 

ILLNESS. 

ut  counsel  as  ground  for  continuance  in  crim- 
inal prosecution,  see  Criminal  Law,  {  593. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  {  120. 

IMPEACHMENT. 

Of  record,  see  Appeal  and  Error,  gg  C62-670. 
Of  witness,  see  Witnesses,  iS  317-398. 

IMPLIED  CONTRACTS. 

See  Covenants,  {  14 ;  Money  Received ;  Worli 
and  Labor. 

IMPRISONMENT. 

See   Execution,   {{   436-441;    False  Imprison- 
ment. 
Habeas  corpus,  see  Habeas  Corpus. 

IMPROVEMENTS. 

Allowance  or  recovery  of  compensation,  see 
Ejectment,  §  148. 

Liens,  see  Mechanics'  Liens. 

Public  improvements,  see  Municipal  Corpora- 
tions, |g  270-3G2. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCORPORATION. 

See  Corporations,  {  30;  Municipal  Corpora- 
tions, (i  18.  21. 


INCUMBRANCES. 

On  homestead,  see  Homestead,  ff  115,  119. 
On  property  of  intestate,  see  Descent  and  Dis- 
tribntioD,  f|  134,  143. 

INDECENCY. 

See  Obscenity. 

INDEMNITY. 

See  Principal  and  Surety. 

f  3.  Indemnitors  whose  contract  is  not  co- 
incident with  the  principal  obligation  aie  not 
bound  where  there  is  no  other  consideration  for 
it— Wright  v.  Hawes  (Ky.)  611. 

S  IS.  "Independent  contractor"  defined. — 
Stephenville,  N.  &  S.  T.  Ry.  Co,  v.  Ooodi 
(T6X.  Civ.  App.)  189;  Same  ▼.  (3arter  (Tex.  Oiv. 
App.)  192. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  ${  315-324. 

INDICTMENT  AND  INFORMATION. 

See  Grand  Jui7. 

Harmless  error  in  rulings  on,  see  Criminal 
Law,  {  1167.  _ 

Indictment  against  decedent  for  burning  of 
property  as  evidence  in  action  against  his  ex- 
ecutors for  injuries  resulting  therefrom,  see 
Fires,  f  7. 

For  fxwticitlar  ojfentet. 
See  Arson,  $  18;    False  Pretenses.  §g  30,  36; 
Forgery,  {  32;    Gaming,  gg  87-91;   Larceny, 
g  40;  Obscenity,  g  12. 

II.  FINDING  AND  FHiIKG  OF  nnilCT- 
MENT   OB  PBESENTMENT. 

I  15.  Whether  accused  should  be  discharged 
on  the  direction  of  a  verdict  for  him  at  the 
close  of  the  commonwealth's  evidence  in  a  for- 
gery prosecution  was  a  question  for  the  exer- 
cise of  the  sound  discretion  of  the  trial  court. 
—Commonwealth  v.  Caldwell  (Ky.)  480. 

rv.  FTLINO  AND  FOBBCAL  BEQUI- 

8ITES   OF  XNFOBMATION  OB 

COMPUONT. 

g  43.  An  information  keld  suflSciently  filed.— 
Wooten  T.  State  (Tex.  Cr.  App.)  703. 

g  47.  An  information  charging  murder  in 
the  first  degree  need  not_  allege  that  accused 
had  been  afforded  a  preliminary  examination 
prior  to  the  filing  of  the  information. — State 
V.  Heath  (Mo.)  149. 

V.  BEQUISITES  AND  SUFFIdENOY 
OF  ACCUSATION. 

Allegations  of  ownership  in  prosecution  for 
conspiracy  to  bum  property,  see  Conspiracy, 
S  43. 

I  86.  An  indictment  charging  the  mainte- 
nance of  a  gambling  room  in  T.  90unty  held  to 
have  sufficiently  charged  the  venue. — Rasor  v. 
State  (Tex.  Cr.  App.)  512. 

t  87.  Indictment  for  bigamy  held  not  bad  for 
alleging  that  the  offense  was  committed  after 
the  moictment  was  found,  in  view  of  the  other 
allegations  to  the  contrary. — Comett  v.  Com- 
monwealth (Ky.)  424. 

g  87.  A  complaint  and  information  in  a  pros- 
ecution of  a  delinquent  poll  tax  payer  to  appear 
for  road  work  held  insufficient  for  failing  to  al- 
lege liability  and  delinquency  for  a  year  within 
the  period  of  limitation. — Bluitt  t.  State  (Tex. 
Cr.  App.)  168. 
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{  106.  The  writing  on  whicli  an  indictment 
is  founded  must  be  set  out  therein,  anlesa  it  has 
been  lost  or  destroyed,  or  unless  it  contains 
matter  too  obscene  to  be  perpetuated  as  a  part 
of  the  record.— Kinnaird  v.  Commonwealth  (Ky.) 
489. 

VI.  JOIin>ER  OF  PARTIES,  OFFENSES, 

AND   COUNTS,  DUPUCITT, 

AND  EIiEOTION. 

S  125.  An  indictment  charging  gaming  held 
not  duplicitona.— Morris  t.  State  (Tex.  Cr.  App.) 
1112. 

Vn.  MOTION  TO  QUASH  OR  DISMISS, 
AND  DEMURRER. 

}  137.  A  motion  to  dismiss  the  indictment 
because  the  accused  was  brouebt  into  the  state 
without  a  proper  warrant  of  extradition  held 
proi>erly  denied  for  want  of  proof. — Lawshe  t. 
State  (Tex.  Cr.  App.)  865. 

{.140.  The  burden  is  on  accused  to  show  the 
presence  of  an  unauthorized  person  before  the 
f^rand  jury,  when  it  was  deliberating  upon  the 
indictment  against  him  or  voting  upon  the 
same.— Moody  t.  State  (Tex.  Cr.  App.)  1117. 

{  150.  Whether  a  writing  is  obscene  in  the 
sense  that  a  prosecution  will  lie  for  the  publica- 
tion thereof  held  for  the  conrt,  where  a  de- 
murrer to  the  indictment  was  filed. — Kinnaird 
T.  Commonwealth  (Ky.)  489. 

IX.   ISSUES,  PROOF,  AND  VARIANCE. 

In  prosecution  for  larceny,  see  Larceny,  |  40. 

X.   CONVICTION   OF   OFFENCE   IN- 
CIiUDED   IN  CHARGE. 

S  189.  An  information  charging  murder  in 
the  first  degree  embraces  all  the  lower  grades 
of  the  offense.— State  t.  Heath  (Mo.)  149. 

§  190.  An  assault  with  intent  to  rape  is  in- 
eluded  in  the  charge  of  rape,  and  a  conviction 
may  be  had  of  the  former  under  an  indictment 
for  the  latter.— Green  t.  State  (Ark.)  949. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,  see 
Bills  and  Notes,  §  280. 

INFANTS. 

See  Guardian  and  Ward. 

Computation  of  period  of  limitation  In  action 
by,  see  Limitation  of  Actions,  §  72. 

Contributory  negligence  on  part  of  children,  see 
Negligence,  |  85. 

Lien  of  for  surplus  on  sale  of  land  for  payment 
of  debts  of  ancestor,  see  Executors  and  Ad- 
ministrators, I  351. 

IV.  CONTRACTS. 

S  49.  An  infant  is  bound  by  his  executed 
contract  for  services)  which  is  not  so  unreason- 
able as  to  show  evidence  of  fraud  or  undue  ad- 
vantage.—Robinson  V.  Van  Vleet  (Ark.)  288. 

VI.   CRIMES. 

False  representations  as  to  age  indudng  anoth- 
er to  enter  into  a  contract,  see  False  Pre- 
tenses, i  7. 

vn.  ACTIONS. 

{  81.  Under  Rev.  St.  1899,  ;§  558-560  (Ann. 
St.  1006,  pp.  589,  590),  the  guardian  ad  litem 
must  be  appointed  for  an  infant  in  an  action 
against  him,  and  the  acceptance  of  the  guardian 
filed.  Appearance  in  the  case  of  a  firm  of  at- 
torneys, one  of  whom  was  the  same  name  as 


the  guardian  appointed,  does  not  conatitnte  a 
waiver  of  the  acceptance. — Reineman  t.  Ljarkin 
(Mo.)  807. 

i  112.  A  judgment  against  an  infant,  being 
voidable  only,  and  not  void,  is  not  subject  to 
collateral  attack.— Reineman  y.  Larkin  (Mo.) 
307. 

INFERIOR  COURTS. 

See  Courts,  U  159-188. 

INFORMATION. 

Criminal  accusation,  see  Indictment  and  In- 
formation. 

INHERITANCE. 

See  Descent  and  Distribution. 

INJUNCTION. 

Relief  againtt  particular  acti  or  proceedingt. 
.See  Execution.   {  172. 

Enforcement  of  judgment,  see  Courts.  {  4S0. 

Sale  of  intoxicating  liquors  on  demised  prem- 
ises, see  Landlord  ana  Tenant,  |  134. 

Violation  of  liquor  laws,  see  Intoxicating  Liq- 
uors, {  279. 

Revie^e  of  proceedingt  for  injunction. 

Appellate  jurisdiction  dependent  on  jnrisdic- 
tfon  of  lower  court,  see  Appeal  and  Error,  i 
20. 

Waiver  of  right  to  appeal,  see  Appeal  and  Er- 
ror, {  165. 

I.  NATURE  AND  GROUNDS   IN   OEN- 

ERAI.. 

(A)   Xatnre  and  Fom  of  Remedy. 

S  6.  Scoi>e  of  remedy  by  mandatory  injunc- 
tion stated.— Jeff  Chaiaon  Town-Site  Co.  v.  Mc- 
Faddin,  Wiess  &  Kyle  Land  Co.  (Tex.  Civ. 
App.)  716. 

n.   SUBJECTS  OF  PROTECTION  AND 
RELIEF. 

(B)  Property,  CoBTeyaneea,  and  Ine«aa- 
branoea. 

{  44.  Where  the  judgment  of  a  creditor  may 
be  rendered  unavailable  by  a  transfer  of  equi- 
table assets,  equity  will  grant  an  injunction. — 
Ball  V.  Peper  Cotton  Press  Co.  (Mo.  App.)  79a 

{  52.  Where  an  insolvent  lessee,  was  per- 
mitted only  to  cut  timber  necessary  for  clear- 
ing the  land,  and  for  fences  to  be  used  on  the 
land,  he  should  be  restrained  from  cutting  the 
timber  to  sell.— Reichardt  t.  Howe  (Ark.)  347. 

(C)  Contrseta. 

S  57.  An  injunction  restraining  the  breach 
of  contract  held  proper,  where  the  contract  may 
be  specifically  enforced,  and  there  is  no  other 
practicable  mode  of  enforcement— Pitcock  t. 
State  (Ark.)  742. 

(E)  PabUe  Ofllcers  and  Boards  and  Sla- 
midpalltles. 

{  84.  The  passing  of  an  ordinance,  an  exer- 
cise of  legislative  function,  will  not  be  enjoin- 
ed.—Slade  T.  City  of  Lexington  (Ky.)  621. 


(O)  Pe 


al  Blsbta  and  DaUes. 


%  98.  The  general  rule  ia  that  injunction  will 
not  lie  to  restrain  the  publication  of  a  libel, 
especially  in  view  of  the  guaranty  of  lilwny 
of  speech  in  Const,  art.  1,  {  8. — Mitchell  v. 
Grand  Lodge  Free  A  Accepted  Masons  of 
Texas  (Tex.  Civ.  App.)  17a 
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m.  ACTIONS  FOR  INJITKOTIOKa. 

Amount  in  contiOTersy  as  deteimining  jurisdic- 
tion, see  Ck>urt8,  {  169. 

f  110.  District  courts,  as  courts  of  general 
jurisdiction,  are  empowered  by  law  to  issue  and 
try  injunctions. — Kruegel  y.  Rawlins  (Tex.  Civ. 
App.)  216. 

ZV.  PBEUMINARYAin)  INTERIiOCU. 
TORT  IirJUNCTIONS. 

tA)  Sronnda  »nA   Proceedlnsa  to  Procure. 

{  132.  Doctrine  that  it  is  not  the  function 
of  a  preliminary  injunction  to  transfer  the  pos- 
session of  land  from '  one  person  to  anotlier 
pending  an  adjudication  of  the  title  does  not 
apply  where  the  effect  of  the  injunction  is  only 
to  restore  plaintiff's  possession,  which  had  been 
forcibly  invaded,  and  preserve  the  status  until 
the  party's  rirats  could  t>e  determined. — Jeff 
GhaisoD  Town-Site  Oo.  v.  McFaddin,  Wiess  & 
Kyle  Land  Co.  (Tex.  Civ.  App.)  716. 

S  134.  Where  the  rights  of  the  parties  in  an 
action  for  an  injunction  are  doubtful,  the  court 
should  look  at  the  balance  of  convenience,  and 
act  upon  the  consideration  of  the  comparative 
inconvenience  which  may  arise  from  granting 
or  withholding  the  injunction. — Jeff  Chaison 
Town-Site  Co.  v.  McFaddin,  Wiess  &  Kyle 
Liand  Co.  (Tex.  Civ.  App.)  716. 

{  136.  Certain  &icts  held  to  warrant  grant- 
ing of  a  temporary  prohibitive  injunction  for- 
bidding interference  with  canal. — Jeff  Chaison 
Town-Site  Co.  v.  McFaddin,  Wiess  Sc  Kyle 
Land  Co.  (Tex.  CMv.  App.)  716. 


<B)  ContlnaiBK,  MoAtfyln*,  Vaeatlns,  or 

DlsBOlTlliK. 

Appealability  of  order  refusing  to  dissolve,  see 

Appeal  and  Error,  |  71. 
Filing  motion  to  dissolve  as  waiver  of  right  to 

appeal   from   order   granting   injunction,   see 

Appeal  and  Error,  {  166. 

S  163.  Reformation  of  order  granting  an  in- 
junction allowed,  where  it  grants  a  permanent 
injunction  without  notice,  but  the  writ  issued 
is  in  form  a  temporary  injunction  until  the 
hearing.— Jelt  Chaison  Town-Site  Co.  v.  Mc- 
Faddin, Wiess  &  Kyle  Land  Co.  (Tex. 'Civ. 
App.)  716. 

V.  PERBIAmiirT  INJUNCTION  AND 
OTHER  RELIEF. 

I  192.  In  an  action  to  restrain  the  seller  of 
a  bnsiness  from  engaging  in  a  competing  busi- 
ness, in  violation  of  his  contract  of  sale,  the  de- 
cree should  enjoin  defendant  only,  and  not  the 
other  members  of  the  firm  of  which  he  is  a  part- 
ner.—Bloom  V.  Home  Ins.  Agency  (Ark.)  293. 

Vn.  VIOLATION  ANB  PVNISHMENT. 

i  i219.  Where  the  court  had  jurisdiction  of 
the  parties  and  subject-matter  of  the  cause  of 
action  in  which  the  injunction  was  issued,  the 
fact  that  it  was  erroneously  or  improvidently 
issued  does  not  excuse  disobedience  by  those 
bound  by  it.-^Pitcock  v.  State  (Ark.)  742. 

i  219.  A  final  decree  rendered  by  a  court 
without  jurisdiction  may  be  disobeyed  with  im- 
punity.—Pitcock  V.  State  (Ark.)  742. 

f  219.  A  court  possesses  the  power  of  deter- 
mining its  jurisdiction,  and  while  so  doing  may 
require  the  parties  to  preserve  the  existing 
status  of  the  subject-matter,  unless  the  plead- 
ings show  on  their  face  that  the  court  is  wholly 
without  jurisdiction  of  the  subject-matter.- Pit- 
cock  V.  State  (Ark.)  742. 

i  221.  Under  Kirby's  Dig.  §  3984,  actual  no- 
tice of  the  issuance  of  an  injunction,  without 
formal  service  of  the  writ,  held  sufficient  to  put 


one  violating  it  In  contempt  of  court— Pitcock 
T.  State  (Ark.)  742. 

{  230.  The  court,  in  proceeding  to  enforce 
by  contempt  a  temporary  injunction,  need  not 
consider  the  merits  of  the  controversy  or  wheth- 
er the  injunction  was  properly  granted. — Ft. 
Worth  Driving  Club  v.  Ft.  Worth  Fair  Ass'n 
(Tex.  Civ.  App.)  213. 

IN  PAIS. 

Estoppel,  see  Estoppel,  H  56-114. 

INQUISITION. 

Of  lunacy,  see  Insane  Persons,  §f  24,  25. 

INSANE  PERSONS. 

Duty  of  court  as  to  making  election  under  wilt 
for  benefit  of  incompetent,  see  Wills,  {  786. 

n.  INQUISITIONS. 

t  24.  Where  a  person  has  been  found  incom- 
petent, but  one  subsequent  inquiry,  viz.,  as  to 
whether  the  condition  has  ceased  to  exist,  or 
whether  the  first  in(]uest  was  obtained  by  fraud, 
or  was  false  when  judgment  was  entered,  is  per- 
mitted.—Upton's  Committee  v.  Bush  (Ky.)  1005 ; 
Same  v.  Caddie,  Id. 

i  26.  An  application  to  vacate  a  lunacy  de- 
cree must  be  made  to  the  court  granting  it,  and 
is  not  within  the  jurisdiction  of  a  court  of  an- 
other county.— Upton's  Committee  v.  Bush  (Ky.V 
1006 ;    Same  v.  Caddie,  Id. 

m.   OXIARDIANSHIP. 

f  30.  Ky.  St.  S  2166  (Russell's  St  f  4247), 
providing  for  lunacy  inquisitions  and  the  ap- 
pointment of  committees,  applies  only  to  persons 
who  are  incompetent  by  reason  of  mental  un- 
soundness or  imbecility. — Upton's  Committee  v. 
Bush  (Ky.)  1005 ;   Same  v.  Caddie,  Id. 

i  30.  A  verdict  finding  defendant  incompe- 
tent to  manage  his  estate  held  insufficient  to 
warrant  the  appointment  of  a  committee  for 
him.— Upton's  Committee  v.  Bush  (Ky.)  1006; 
Same  v.  Gaddie,  Id. 

IX.  AcndNs. 

§  94.  "Office  of  next  friend"  defined.— Up- 
ton's Committee  v.  Bush  (Ky.)  1005;  Same  v. 
Gaddie,  Id. 

{  94.  A  suit  to  recover  property  of  an  incom- 
petent may  l>e  properly  brought  by  his  next 
friend  where  he  has  no  committee,  and  the 
commonwealth  representative  does  not  act. — Upt 
ton's  Committee  v.  Bush  (Ky.)  1006;  Same  v. 
Gaddie,  Id. 

i  94.  Failure  of  the  next  friend  of  an  in- 
competent having  no  committee  to  file  an  af- 
fidavit of  qualification  before  suit  is  brought 
was  waived  if  not  objected  to  in  due  season.— 
Upton's  Committee  v.  Bush  (Ky.)  1005;  Same 
V.  Gaddie,  Id.. 

i  94.  Where,  in  a  suit  by  an  incompetent's 
committee,  it  appeared  that  his  appointment 
was  invalid,  and  he  thereupon  offered  to  prose- 
cute the  suit  as  next  friend,  the  court  should 
have  permit  tod  him  to  do  so  instead  of  dismiss- 
ing the  suit— Upton's  Committee  v.  Bush  (Ky.> 
1005;    Same  v.  Gaddie,  Id. 

INSOLVENCY. 

See  Bankruptcy. 

Of  insurance  company,  see  Insurance,  i  69. 

INSPECTION. 

Duty  of  master  to  inspect  appliances,  see  Mas> 
ter  and  Servant,  {  124. 


rat  SMM  In  Deo.  Dig.  *  Asier.  Digs.  1907  to  dau  *  Indexes  see  same  toplo  *  sMttoa  (|)  NOMBBK 


Digitized  by 


Google 


1210 


121  SOUXHWESTBBN  REPORTER. 


Of  tooU,  machinery,  appliances  and  placea  for 
work,  duty  of  servant  as  to  inspection,  sea 
Master  and  Servant,  |  235. 

INSPECTORS. 

Car  inspectors  as  fellow  servants  of  oonduetor, 
see  Master  and  Servant,  |  181. 

INSTRUCTIONS. 

In  civil  actions,  see  Trial,  S|  191-286. 
In  criminal  prosecutions,  see  Criminal  Law,  || 
770-823;    Homicide.  H  28&-310. 

INSTRUMENTS. 

IteKulations  aa  to  keeping  and  oae  of  musical 
instruments  in  dram  shops,  see  Intoxicating 
Liqnors,  i  116. 

INSURANCE. 

Combinations  by  insurance  agents,  see  Monopo- 
lies, §  18. 

Fact  of  procuring  insurance  as  evidence  in 
prosecution  for  arson,  see  Arson,  f  31. 

I.  OOKTBOZi  AJIP  BEOTTIJiTION  IK 
GElfERAL. 

f  20.  Act  March  1, 1907  (Laws  1907,  p.  313). 
prohibiting  the  licensing  of  insurance  companies 
to  do  business  in  the  state  where  the  pay  or 
salary  of  any  one  employe  is  more  than  $50,000, 
held  applicable  to  any  insurance  company  doing 
business  in  the  state,  as  well  as  those  who  might 
enter  thereafter.— State  ex  rel.  Eqnitable  Life 
Assur.  Society  of  United  States  v.  Vandlver 
(Mo.)  45:  State  ex  rel.  Metropolitan  Life  Ins. 
Co.  V.  Same  (Mo.)  63 ;  State  ex  rel.  Prudential 
Life  Ins.  Co.  of  America  v.  Same,  Id. 

§  20.  Act  March  1,  1907  (Laws  1907,  p. 
.115),  does  not  attempt  to  fix  the  salaries  of  om- 
cprs  of  insurance  companies,  but  merely  pro- 
hibits the  granting  of  a  new  license  to  compa- 
nies paying  more  than  $50,000  to  any  one 
person.— State  ex  rel.  Equitable  Life  Assnr. 
Society  of  United  States  v.  Vandlver  (Mo.)  45 ; 
State  ex  rel.  Metropolitan  Life  Ins.  Co.  v. 
Same  (Mo.)  63;  State  ex  rel.  Pmdential  Life 
Ins.  Co.  of  America  v.  Same,  Id. 

$  20.  A  license,  authorizing  an  insurance 
company  to  do  business  within  the  state,  is  not 
a  contract,  but  merely  a  grant  of  authority  for 
one  year.— State  ex  rel.  Eqnitable  Life  Assnr. 
Society  of  United  States  v.  Vandiver  (Mo.)  45 ; 
State  ex  rel.  Metropolitan  Life  Ins.  Co.  v.  Same 
(Mo.)  63;    State  ex  rel.  Prudential  Life  Ins. 

0.  of  America  v.  Same,  Id. 

$  20.  Insurance  commissioner's  refusal  to  re- 
new an  insurance  company's  license  does  not 
ntfect  any  former  transaction,  but  merely  pre- 
vents the  transaction  of  new  business. — State 
ox  rel.  Equitable  Life  Assur.  Society  of  United 
States  V.  Vandiver  (Mo.)  45 ;  State  ex  rel.  Met- 
ropolitan Life  Ins.  Co.  v.  Same  (Mo.)  G3; 
State  ex  rel.  Prudential  Life  Ins.  Co.  of 
America  t.  Same,  Id. 

S  20.  That  a  foreign  Insurance  company  had 
invested  large  sums  of  money  in  Missouri  held 
not  to  prevent  the  insurance  commissioner  from 
refusing  to  renew    its  license  under  Act  March 

1,  100 1  (Laws  1907,  p.  315).  on  the  theory  of 
an  implied  contract  between  the  corporation  and 
state.— State  ex  rel.  Equitable  Life  Assur.  So- 
<-iety  of  United  States  v.  Vandiver  (Mo.)  45 ; 
State  ex  rel.  Metropolitan  Life  Ins.  Co.  v.  Same 
<Mo.)  63 ;  State  ex  rel.  Prudential  Life  Ins. 
Co.  of  America  v.  Same,  Id. 

«  20.  Act  March  1,  1007  (I^ws  1907,  p. 
815),  prohibiting  the  issuance  of  a  renewal  li- 
cense to  insuranco  companies  paying  more  than 
$50,000  a  year  to  any  employ^,   held  a  valid 


police  regulation,  and  not  an  attempt  to  regu- 
late internal  alEairs  of  such  associations. — State 
ex  rel.  Equitable  Life  Assur.  Society  of  United 
States  V.  Vandiver  (Mo.)  45;  State  ex  rel. 
Metropolitan  Life  Ins.  Co.  v.  Same  (Mo.)  63: 
State  ex  rel.  Prudential  Life  Ins.  Ck>.  of  Ameri- 
ca T.  Same,  Id. 

n.  nrsvBAxcE  comfaioes. 

(A)  Stoek   CompajBtca. 

Subject  and  titla  of  statute  relating  to  salaries 
of  officers,  see  Statutes,  i  113. 

(B)  Mataal  Coaapanlea. 

I  69.   The  district  court  of  Travis  county  had  ' 
jurisdiction  to  forfeit  for  cause  the  charter  of 

Xutnal  fire  insurance  company  whose  domicile 
at  Houston  and  appoint  a  receiver  for  the 
company.— Graham  v.  Sparlu  (Tex.  Civ.  App.) 
597. 

i  70.  Even  if  funds  of  a  mutual  five  insar- 
ance  company  deposited  with  the  State  Treasur- 
er under  Acta  1903,  p.  168,  c  109,  i  5,  were 
not  in  custody  of  the  law  upon  forfeiture  of  its 
charter  and  Uie  appointment  of  a  receiver,  nn- 
der  section  9,  such  funds  were  held  for  the 
benefit  of  the  policy  holders  in  proportion  to 
their  insurance,  and  conid  not  l>e  gamished.— 
Graham  v.  Sparks  (Tex.  Civ.  App.)  597. 

V.  THE  CONTRACT  IH  OEHEBAI.. 

(B)  CoBstmetloB  and  OperatlOB. 
I  146.    Insurance  contracta  must  be  Iil>erallT 
construed  in  favor  of  the  insured.— Roseberry 
V.  American  Benevolent  Ass'n  (Mo.  App.)  7Sri. 

i  146.  In  order  to  work  a  forfeiture  under 
an  insurance  contract,  it  must  clearly  appear 
that  the  matter  was  within  the  contemplation 
of  the  parties  at  the  time  the  contract  was 
entered  into;  and,  if  the  question  be  doubtful, 
the  doubt  must  be  resolved  in  favor  of  insured.— 
Roseberry  v.  American  Benevolent  Ass'n  (Mo. 
App.)  785. 

i  146.  The  conditions  of  an  insurance  polic.v 
providing  for  the  forfeiture  of  all  or  a  portion 
of  the  indemnity,  if  insured  engage  in  an  oc- 
cupation or  act  other  than  that  mentioned  in 
the  policy,  are  strictly  construed  against  the 
insurer. — Roseberry  v.  American  Benevolent 
Ass'n  (Mo.  App.)  783. 

Vm.  CANOEZXATION,     SURRENDEB, 

ABANDONMENT,  OB  BESOISSION 

OF  POLICT. 

Acceptance  of  less  than  cash  value  by  insured 
as  accord  and  satisfaction,  see  Accord  and 
Satisfaction,  {  1. 

Validity  of  compromise  of  surrender  value,  see 
Compromise  and  Settlement,  |  8. 

Z.  FOBFEXTXTBE     OF     POUCT     FOB 
-     BBEAOH  OF  PBOmSSOBT  ^I7AB- 
BANTT,  COVENANT,  OB  CONDI- 
TION SUBSEQUENT. 

(B)  Mattera  Relating  to   Propcvtr   op  la- 
tereat  Inavred. 

{  335.  An  iron-safe  clause  in  a'fire  insurance 
policy  is  valid.— Capital  Fire  Ins.  Co.  v.  Kauf- 
man (Ark.)  289. 

i  335.  An  insurer  held  to  have  written  a  pol- 
icy containing  an  iron-safe  clause  with  reference 
to  the  custom  of  the  community  as  to  the  usual 
hours  of  business. — Capital  Fire  Ins.  Co.  v. 
Kaufman  (Ark.)  289. 

I  335.  In  an  action  on  a  fire  policy,  an  in- 
struction as  to  plaintiff's  breach  of  a  condition 
requiring  the  keeping  of  an  inventory  in  a  fire- 
proof safe  held  proper.— Oipital  Fire  Ins.  Co. 
V.  Kaufman  (Ark.)  289. 
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!  336.  Fire  policies  issued  witliout  the  n- 
quest  of  insured  and  by  mistake  held  in  eifect 
no  insurance,  and  their  mere  formal  existence 
not  to  avoid  a  policy  under  the  additional  in- 
surance clause.— North  British  &  Mercantile 
Ins.  Co.  T.  Robertson  (Ky.)  630. 

{  336.  Strict  compliance  with  a  clause  in  a 
fire  insurance  policy,  forbidding  other  concur- 
rent Insurance  nnless  permitted,  is  essential  to 
a  recovery.— Gross  v.  Colonial  Assur.  Co.  (Tex. 
Civ.  App.)  517. 

i  336.  Rev.  St  1806,  art.  3096aa.  added  by 
Acts  28th  Leg.  1903,  p.  94,  c.  69,  held  not  to 
abolish  the  doctrine  of  promissory  warranties  so 
that  carrying  other  policies  in  excess  of  concur- 
rent insurance  permitted  avmded  the  policy. — 
iiross  v.  Colonial  Assur.  Co.  CTex.  Civ.  App.) 

on. 

(E)   Nonpayment   of  Premtama  •v  Asacaa- 
meata. 

S  367.  Nonpayment  of  a  premium  note  held 
no  t>ar  to  insured's  right  to  extended  insurance. 
— New  York  Life  Ins.  Co.  v.  Van  Meter's  Adm'r 
(Ky.)  438. 

i  367.  The  term  "indebtedness,"  as  used  in  a 
nonforfeiture  provision  in  a  life  insurance  pol- 
icy, held  not  to  include  premium  notes. — New 
York  Life  Ins.  Co.  v.  Van  Meter's  Adm'r  (Ky.) 
438. 

$  367.  On  insured's  failure  to  i^y  subsequent 
premiums,  he  acquired  a  vested  right  to  extend- 
ed insurance  for  a  term  specified  in  tables  at- 
tached to  the  policy. — New  York  Life  Ins.  Co. 
V.  Van  Meter's  Adm'r  (Ky.)  438. 

Xt.  ESTOFFEI.,  WAIVER,  OR  AOREE- 

JOSNTS  AFFECTIIfO  RIGHT  TO 

AVOID  OR  FORFEIT  POUCT. 

I  390.  A  forfeiture  under  the  additional  in- 
surance clause  may  be  waived  either  by  parol 
agreement  or  conduct  of  the  insurer.— North 
British  &  Mercantile  Ins.  Co.  v.  Robertson 
<Ky.)  630. 

XHX.   EXTENT  OF  LOSS  AND  UABIX- 
ITT  OF  INSURER. 

<B)  Inaaraace  of  Property  and  Titles. 

f  504.  An  insurer  sued  on  its  fire  policy, 
held  under  its  answer  and  the  evidence  liable 
for  only  a  part  of  the  loss,  according  to  the 
policy,  without  making  another  insurer  a  party. 
—Liverpool  &  London  &  Globe  Ins.  Co.  v. 
Delta  County  Fanners'  Ass'n  (Tex.  CSv.  App.) 
.">fl9. 

{  504.  Fire  policies  held  to  constitute  double 
insurance,  limiting  the  liability  of  one  insurer 
according  to  the  terms  of  its  policy. — Liverpool 
&  London  &  Globe  Ins.  Co.  v.  Delta  County 
Farmers'  Ass'n  (Tex.  Civ.  App.)  509. 

I  504.  A  stipulation  in  a  fire  policy  held  not 
to  nullify  a  provision  therein  limiting  insurer's 
liability  to  the  same  the  loss  sustained  as  the 
nmount  insured  bore  to  the  whole  insurance. — 
Liverpool  &  London  &  Globe  Ins.  Co.  v.  Delta 
County  Fanners'  Ass'n  (Tex.  Civ.  App.)  599. 

(E!)   Aeeident  and  Health  Inanrance. 

i  531.  That  defendant  insurance  company 
had  classified  in  its  manual  the  laborers  engaged 
about  an  oilcloth  and  linoleum  factory,  and 
also  laborers  about  oil  wells  under  an  extra 
hazard,  held  not  to  show  a  like  classification 
of  labor  in  handling  gasoline. — Roseberry  v. 
American  Benevolent  Ass'n  (Mo.  App.)  785. 

XrV.  NOTICE  AND  PROOF  OF  LOSS. 

$  539.  Under  an  accident  policy  requiring 
notice  of  injury  within  10  days,  insured  held 


excused  from  complying  with  such  provision, 
where  by  the  injuries  and  medical  treatment 
therefor,  he  was  rendered  unconscious  for  three 
weeks. — Roseberry  v.  American  Benevolent 
Ass'n,  (Mo.  App.)  785. 

ZV.   ADjnrSTMIBNT  OF  IiOSS. 

Acceptance  of  less  than  cash  value  by  insured 
as  accord  and  satisfaction,  see  Accord  and 
Satisfaction,  |  1. 

Validity  of  compromise  of  rights,  see  Compro- 
mise and  Settlement,  |  8. 

ZVm.   ACTIONS  ON  POLICIES. 

I  646.  If  under  an  accident  policy  a  certain 
occupation  was  classed  in  the  manual  of  defend- 
ant association  as  hazardous,  rendering  a  high- 
er rate  of  premium  necessary,  or  affording  a 
lesser  amount  of  indemni^  with  the  same  pre- 
mium than  that  pertaining  to  the  ordinary 
occupation  of  insured,  it  was  a  matter  within 
the  knowledge  of  defendant,  and  the  burden  rest- 
ed on  it,  in  an  action  on  the  policy,  to  establish 
the  same. — Roseberry  v.  American  Benevolent 
Ass'n  (Mo.  App.)  785. 

{  668.  In  an  action  on  a  fire  policy,  whether 
insured's  acts  constituted  a  sufficient  compliance 
with  an  iron-safe  clause  in  a  fire  policy,  held 
for  the  jury.— Capital  Fire  Ins.  Co.  v.  Kauf- 
man (Ark.)  289. 

i  668.  Whether  fire  jiolicies  constituting  ad- 
ditional insurance  in  violation  of  that  clause 
were  issued  without  the  request  of  insured  and 
by  mistake  held  for  the  jury.— North  British  & 
Mercantile  Ins.  Co.  v.  Robertson  (Ky.)  630. 

I  668.  In  an  action  on  a  fire  policy,  a  charge 
that  the  jury  should  consider  the  custom  of 
closing  liours  and  bookkeeping  in  the  commun- 
ity in  determining  whether  plaintiff  had  sub- 
stantially complied  with  an  iron-safe  clause  in 
the  policy  held  proper.— Capital  Fire  Ins.  Co.  v. 
Kaufman  (Ark.)  289. 

XX.   MUTnAL   BENEFIT  INSnRANOE. 

(D)  Forfeiture  or  Snapenaloa. 

t  74a  Insured  held  not  "convicted"  of  a 
felony  within  a  certificate  of  lite  insurance,  con- 
ditioned to  be  void  on  his  being  so  convicted, 
where,  after  verdict,  judgment,  and  sentence,  he 
appealed,  with  suspension  of  sentence  and  judg- 
ment under  Rev.  St.  1899,  §  2698  (Ann.  St. 
1906,  p.  1590),  and  pending  appeal  he  died.— 
Baker  v.  Modem  Woodmen  of  America  (Mo. 
App.)  794. 

INTENT. 

Element  of  offenses. 
See  Homicide,  {  86;    Larceny,  §  3. 
Sale  of  liquor  to  minor,  see  Intoxicating  Liq- 
uors, §  159. 

INTEREST. 

See  Usury. 

Effect  as  to  credibility  of  witness,  see  Witness- 
es, §§  369,  372. 

On  funds  of  ward's  estate,  see  Guardian  and 
Ward,  §  54. 

Shares  in  corporation,  see  Corporations,  §$  15.S, 
155. 

INTERLOCUTORY  INJUNCTION. 

See  InjuncUon,  §§  132-163. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  {$  71-79. 
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INTERPRETATION. 

Of  contract*,  inttrumcnts,  or  judicial  actt  aitd 

proeeedinffi. 
See  Gontracte,  {{  144-212;    Covenants,  {{  27- 

79:    Deeds,  J|  90-168;     Mortgages,   i   114; 

Sales^S  68-88 ;  Statutes,  U  181-263;  Willa, 

Insurance  policy,  see  Insurance,  i  146. 

INTERSTATE  COMMERCL 

Regulation,  see  Commerce. 

INTERVENTION. 

In  actions  in  general,  see  Parties,  S{  40,  51. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

Restrictions  in  leases  as  to  sale  of  intoxicants 
on  premises,  see  Landlord  and  Tenant,  §  134. 

n.  OOMSTITITTIOKAUTT  OF  ACTS 
AKD  OBDHTANOES. 

Law  nmUng  local  option  election  binding  un- 
less contested  within  certain  time  and  mak- 
ing contest  binding  on  person  not  party  there- 
to, as  denial  as  due  process  of  law,  see  Con- 
stitutional Law,  S  2%. 

m.  LOOAX.  OPTION. 

i  31.  A  void  local  option  election  is  not  to  be 
considered  in  determining  whether  an  election 
has  been  held  in  the  territorial  subdivision 
within  the  legal  period.— State  ex  rel.  HoUaday 
T.  Rinke  (Mo.  App.)  159. 

i  32.  Cities,  in  order  to  be  excluded  from 
general  local  option  election  in  a  county,  under 
Rev.  St.  1899,  S  8027  (Ann.  St.  1906,  p.  1733), 
held  only  remiired  to  have  2,500  inhabitants, 
and  not  2,500  qualified  voters.— State  ex  rel. 
HoUaday  v.  Rinke  (Mo.  App.)  159. 

S  33.  A  county  court's  order  for  local  option 
election,  finding  that  there  was  no  incorporated 
city  or  town  in  the  county  containing  2,500 
inhabitants  or  more,  held  not  subject  to  col- 
lateral attack. — State  ex  rel.  HoUaday  v.  Rinke 
(Mo.  App.)  159. 

(  33.  A  notice  published  for  the  holding  of 
a  local  option  election  held  a  departure  from 
the  order  for  the  election,  which  was  therefore 
void.— State  ex  rel.  HoUaday  y,  Rinke  (Mo. 
App.)  169. 

XV.   XJOENSES  AND  TAXIiS. 

Priority  between  judgment  and  lien  of  person 
furnishing  money  for  payment  of  license,  see 
Judgment,  g  785. 

i  72.  The  action  of  the  council  of  the  city 
of  Texarkana  on  applications  for  liquor  licens- 
es as  authorized  by  the  charter  (Sp.  Laws  1907, 
p.  823,  c.  104),  held  not  reviewable  by  tiie 
courts. — Berger  t.  De  Loach  (Tex.  Civ.  App.) 
591. 

i  72.  The  Legislature  may  confer  on  the 
council  of  a  city  the  power  to  conclusively  de- 
termine what  persons  shall  obtain  a  liquor  li- 
cense.—Berger  T.  De  Loach  (Tex.  Civ.  App.) 
591. 

{  74.  Certain  facta  held  not  to  prove  that 
the  council  of  Texarkana  abused  its  discretion 
in  acting  on  applications  for  a  liquor  license, 
as  authorized  by  the  charter  (Sp.  Laws  1907, 
p.  823,  c.  104).— Berger  v.  De  Loach  (Tex.  Civ. 
App.)  591. 


{  74.  A  party  seeking  relief  bv  mandamus 
for  an  abuse  by  a  city  council  of  discretion  con- 
ferred on  it  in  ruling  on  applications  for  a  liq- 
uor license  has  the  burden  of  showing  such 
abuse.— Berger  v.  De  Loach  (Tex.  Civ.  App.> 
591. 

i  106.  Under  Ky,  St.  1909,  S§  4204.  420» 
(Russell's  St.  ^  6146.  6150),  a  violation  of  a 
liquor  license  issued  to  a  firm  by  one  of  the- 
members  thereof  held  to  authorise  the  revoca- 
tion of  the  license  as  against  the  firm  and  iU 
members. — ^Lewis  &  Potter  v.  Commonwealth 
(Ky.)  643. 

i  108.  An  agreement  relating  to  obtaining  s 
liquor  license  held  contrary  to  Taw,  so  that  the 
state  may,  at  its  election,  cancel  the  license. — 
Leon  Mercantile  Co.  v.  Anderson  (Tex.  Civ. 
App.)  868. 

V.  REOTTUkTIONS. 

Parol  or  extrinsic  evidence  of  petition  for  siie- 
cial  prohibition,  see  Evidence,  {  460. 

§  116.  Under  Rev.  St.  1889,  {  3018  (Ann. 
St.  1906,  p.  1729),  forbidding  a  dramshop  keep- 
er from  keeping  in  his  dramshop  a  piano,  or* 
gan,  or  other  musical  instrument  for  the  pur- 
pose of  performing  on  or  having  the  same  per- 
formed, a  musical  slot  machine  held  not  a 
musical  instrument  prohibited  by  the  statute. — 
Thiebes-Stierlin  Music  Co.  v.  Weiss  (Mo.  App.) 
1099. 

i  130.  A  petition  for  the  establisliment  of  a 
three  mile  area  in  which  the  sale  of  liquor 
should  be  prohibited,  under  Kirby's  Dig.  S  5129, 
hHd  not  objectionable  for  uncertainty.— Thomas 
V.  Borke  (Ark.)  1060. 

^  130.  Where  a  proposed'  prohibited  district, 
within  a  radius  of  three  miles  of  a  schoolhouse, 
overlapped  a  state  line,  a  ruling  that,  in  detet 
mining  whether  the  order  was  desired  by  . 
majority  of  the  adult  inhabitants  of  the  dis- 
trict, the  state  line  should  be  disregarded  wa 
erroneous. — Thomas  v.  Burke  (Ark.)  1000. 

i  130.  A  party  to  a  petition  for  a  prohibition 
Older  held  entitled  to  appeal  from  an  order  de- 
nying such  relief,  regardless  of  whether  he  was 
a  qualified  petitioner. — Thomas  v.  Burke  (Ark.> 

VI.   OFFENSXiS. 

Time  of  taking  effect  of  statute,  see  Statutes, 
I  253. 

{  147.  A  sale  of  intoxicating  liquors  to  a 
minor  held  to  take  place  at  the  dealer's  place  of 
business.- Harper  v.  State  (Ai^.)  737. 

i  148.  Under  Ky.  St  1909,  I  2558a  (Rus- 
sell's St.  S  3646),  Acts  1904,  p.  160,  c  76,  as 
amended  by  Act  March  21,  1906  (Acts  1906,  p. 
363.  c.  87).  and  Act  March  19,  1908  (Acts  1908. 
p.  55,  c.  15),  a  manufacturer  could  not  sell  in- 
toxicating liquor  to  one  not  a  wholesale  or  r. 
tail  dealer.— Boggs  v.  Ommonwealth  (Ky.)  433 

}  148.  That  a  distillery  was  not  in  operatint 
when  liquor  was  sold  by  the  manufacturer  at  the 
distillery  held  not  to  make  the  sale  a  violation 
of  Acts  1904,  p.  160,  c.  76,  as  amended  by  Act 
March  21,  1906  (Acts  1906.  p.  .363,  c.  87).— 
Boggs  V.  Commonwealth  (Ky.)  433. 

i  150.  The  offense  of  selling  liquor  to  a 
minor  in  violation  of  the  statute  held  complete 
when  the  sale  is  made  to  a  minor,  and  the 
guilty  intent  of  the  seller  is  immaterial. — Harp- 
er V.  State  (Ark.)  737. 

§  159.  One  selling  liquor  held  guilty  of  sell- 
ing liquor  to  a  minor.— Harper  v.  State  (.\rk.) 
737. 
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E^rldence  describing  the  bnildings,  fix- 
f  IVi  V:'f  V  id  surroundings  where  defendant  was 
I: ix'..'  S-.  H  •  to  have  illegally  sold  liquor  held  ad- 
.,..,r  i.'.r>  --  -Todd  T.  State  (Tex.  Cr.  App.)  506. 
mfyn  •yr''.,  jn  a  trial  for  unlawfully  selling  in- 
■ri  (i(  IM  .w-t^  liquors,  evidence  held  to  sustain  a 
■Illl»■^-LeI4»:^.— Goff  v.  State  (Tex.  Cr,  App.)  503. 
\i.li'M.  ,j^^  evidence  on   a  trial   for  violat- 

I  KIH.  Ao  tiKeocal  option  law  held  to  sufficiently  fix 
i,iiir  liciimitKtcof  the  offense.— Wooten  v.  State  (Tex. 
all"  m«y.  it  a »^'  ^'^• 

mm  M-ML:l>(Ci  In    a    prosecution    for    violating    the 

;i>.i  'OtN  ion  law,  an  instruction  held  to  suffi- 

.■esent  question  of  good  faith  and  mis- 

T  iHpct  by  accused  in  selling  the  liquor. — 

'■^r  T.   State  (Tex.  Cr.  App.)  863. 

!-7pi.''rcj!.'»ivTEMEHT     AJTO     XNjriTKOTIOM. 

.  ...    T-.i,i';"An   injunction   restraining  a  snbten- 

.    ~  .  •-^'."•-    selling    intoxicating    liquors   on    the 

"  "  ■-, ,   ;mises  held  violated  oy  sales  made  by 

'-■  •" 'Fson.— Ft.  Worth  Driving  Club  v.  Ft. 

•    ^"     ■'}:,  lir  Ass'n  (Tex.  Civ.  App.)  213. 

INTOXICATION. 

nse  to  prosecution  for  assault  with  in- 

kill,  see  Homicide,  $  94. 

as  to  habits  of,  see  Evidence,  f  132. 

IRON  SAFE  CLAUSE. 

.  ance,  {|  335,  668. 

ISSUES. 

ctions,  see  Pleading,  |  382. 

JEOPARDY. 

opardy  bar  to  prosecution,  see  Crim- 
f,  S  187. 

JOINDER. 

of  action,  see  Action,  {{  46,  60. 

f    JOINT  TENANCY. 

cy  in  Common. 

ittorney  by  one  joint  owner  to  anoth- 
:ale  of  property,  see  Principal  and 
34. 

JUDGES. 

' ;   Justices  of  the  Peace. 

ing  notice  of  proceedings  against  an- 

s  bona  fide  purchaser  of  interests  of 

Descent  and   Distribution,   8   134. 

to  judge,  see  Mandamus,  Jf  26-53. 
nd  conduct  at  trial,  see  Trial,  §  29. 

XimCEIfT.      QUAUFICATION, 
AMD  TENURE. 

member  of  the  bar  selected  by  the 
to  try  a  cause  without  authority 
judge  de  facto.— Gates  v.  State  (Tex. 
$70. 

PECIAXOR  SmBS'l'lTUTli 

JxrsoES. 

of  murder  on  trial  before  judge  ap- 
vitbout  authority  as  deprivation  of 
lat  due  process  of  law,  see  Constitu- 
w.  i  25f. 


ent  districts  to  exchange  on  the  disqualification 
of  the  resident  judge.— Gates  v.  State  (Tex.  Cr. 
App.)  870. 

I  14.  Act  June  19,  1897  (Acts  25th  Leg.  Sp. 
Sess.  p.  39,  c.  12),  amending  jRev.  St  1895, 
arts.  1069,  1070,  held  not  in  violation  of  Const, 
art.  5,  g  11,  as  depriving  parties  of  the  right 
to  appoint  a  proper  person  from  among  the  l)ar 
to  try  a  case  on  the  disqualification  of  a  judge 
of  the  district  court.— Gates  v.  State  (Tex.  Cr. 
App.)  370. 

m.  BIGHTS,  POWERS.  DITTIEa,  AND 
XiIABIUTIES. 

I  29.  For  judges  pending  a'trial  before  one 
of  them  to  temporarily  exchange  circuits  held 
not  error.— York  v.  State  (Ark.)  1070. 

XV.  DISQUAUFICATION  TO  ACT. 

Judgment  rendered  by  disqualified  judge  as  de- 
nial of  due  process  of  law,  see  Constitutional 
Law,  g  305. 

I  46.  Const,  art.  5,  I  11,  held  not  to  disqual- 
ify a  judge  from  trying  an  action,  merely  be- 
cause he  is  the  father-in-law  of  the  attorney  of 
plaintiff,  who  is,  under  his  contract  with  plain- 
tiff, entitled  to  receive  for  his  fees  a  specified 
part  of  the  judgment  recovered. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Mitcham  (Tex.  Civ. 
App.)  871. 

JUDGMENT. 

Decisions  of  courts  in  general,  see  Courts,  H 
89-97. 

Effect  as  curing  defects  in  pleadings,  see  Plead- 
ing, H  409-4^. 

Enforcement  by  creditors'  suit,  aee  Creditors' 
Suit. 

Necessity  of  filing  copy  of  judgment  on  motion 
to  affirm  on  certificate,  see  Appeal  and  Error, 
S  1127. 

In  actiont  hy  or  againtt  particular  clattet  of 

persons.' 
See  Infants,  {  112;   Partnership,  $  219. 

In  particular  civil  actiont  or  proceedings. 
See  Attachment,  |  217;    Specific  Performance, 

i  131. 
Decree  in  equity,  see  Equity.  {  423. 
Foreclosure,  see  Mortgages,  |  488. 
Gn  appeal   or   writ   of  error,  see   Appeal  and 

Error,  §§  1127-1206. 

Review. 
See  Appeal  and  Error. 
Harmless  error,  see  Appeal  and  Error, '{  1073. 

I.  NATTIRE  AND  ESSENTXAIA  XN 
OENERAX.. 

I  17.  The  omission  of  the  citation  to  give 
the  date  of  filing  the  petition  renders  a  default 
judgment  erroneous. — Le  Master  v.  Dalhart 
Real  Estate  Agency  (Tex.  Civ.  App.)  185. 

VI.   ON  TRXAX  or  ISSUES. 


(A)  Rendition, 


Form,  nnd  Reqnisltes  In 
General. 


I  193.  Held,  that  an  equity  court  cannot, 
any  more  than  a  law  court,  hold  a  case  open 
after  judgment  for  further  adjudication  on  the 
merits.— Bail  v.  Peper  Cotton  Press  Co.  (Mo. 
App.)  798. 

{  203.  Under  Rev.  St.  1899,  i  694  (Ann.  St. 
1906,  p.  703).  there  can  be  only  one  final  judg- 
ment,   though    the    petition    contains    several 
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counts,    and    though    separate    trials   are    had 
thereon.— Mann  v.  Doerr  (Mo.)  86. 

{  218.  Where  a  judgment  was  set  aside  be- 
cause founded  on  improper  proof,  a  subsequent 
judgment,  based  on  competent  proof,  dirwting 
that  the  first  decree  be  executed  as-  the  then 
judgment  of  the  court,  was  not  void.— Oldham 
V.  flcElToy  (Ky.)  414. 

(O  ConforaUty    to    Proeesa,    PlcmUnsa, 
Proofs,   and  Verdict   or  FtBdtnsa. 

I  250.  Where  defendant  denies  all  liability, 
and  the  amount  claimed  is  not  disputed,  if  any 
liability  attached,  a  verdict  for  plaintiff  was 
sufficient  to  support  a  judgment  for  the  amount 
sued  for.— Dine  v,  Donnelly  (Ky.)  686. 

Vni.  AMEin>M£NT,  COBKEOTIOIT, 
AND   REVIEW  DT  SAME  COURT. 

i  290.  If  a  motion  to  modify  is  filed  at  the 
term  when  the  judgment  was  entered,  and  is 
carried  over  to  the  next  term  without  a  ruling, 
it  may  be  disposed  of  at  the  subsequent  term. — 
Breeding  y.  Nelson  (Mo.  App.)  1080. 

X.  EQUITABLE  BELIEF. 

(A)  Natare  of  Rcntedy  and  Gronnds. 

I  403.  An  independent  suit  based  upon  equi- 
table grounds  may  t>e  maintained  to  prevent 
the  enforcement  of  an  unjust  judgment  irre- 
spective of  statute.— Wolf  v.  Sahm  (Tex.  Civ. 
App.)  561. 

{  415.  In  a.  direct  attack  on  a  default  judg- 
ment by  suit  to  set  it  aside,  whether  the  judg- 
ment is  absolutely  void  need  not  be  determined, 
but  only  where  the  facts  are  available  in  a 
direct  proceeding,  as  an  appeal,  etc. — Le  Mas- 
ter V.  Dalbart  Real  Estate  Agency  (Tex.  Civ. 
App.)  185. 

S  423.  An  amended  petition  held  not  to  l>e 
ground  for  setting  aside  a  default  judgment. — 
I^  Master  v.  Dalhart  Real  Estate  Agency  (Tex. 
Civ.  App.)  185. 

{  428.  Failure  of  a  decree  directing  the  sale 
of  a  pledged  note  to  order  a  newspaper  pub- 
lication as  required  by  St  |  14a  (Ruraell's  St. 
I  24),  held  only  ground  for  avoidance  of  the 
decree  on  exceptions  or  to  set  it  aside,  as  pro- 
vided by  Civ.  Code  Prac.  f  518,  subsecs.  4,  7. 
—Bank  of  Cerulean  Springs  v.  Gardner  (Ky.) 
«0& 

\  446.  Where  defendant's  newly  discovered 
evidence  was  not  ground  for  a  new  trial  iiecause 
not  applicable  to  any  issue  tried,  its  remedy  was 
by  suit  to  set  aside  the  judgment.— Texas  &  P. 
Ry.  Co.  V.  Smith  (Ark.)  282 

(B)  Jarladletlon  and  Proceedlnss. 

I  456.  An  equitable  suit  to  prevent  the  en- 
forcement of  an  unjust  judgment  is  not  barred 
until  after  four  years.— Wolf  v.  Sahm  (Tex. 
CJiv.  App.)  561. 

{  460.  A  petition  to  set  aside  a  judgment  di- 
recting the  sale  of  collaterals  hela  insufficient 
to  justify  vacation  of  the  decree  for  fraud,  un- 
avoidable casualty,  or  misfortune. — Banc  of 
Cerulean  Springs  v.  Gardner  (Ky.)  608. 

{  460.  In  a  suit  to  set  aside  a  default,  held, 
that  the  petition  was  sufficient  to  entitle  plain- 
tiff to  a  submission  on  the  merits  of  the  Issue, 
whether  the  facts  sufficiently  excused  his  failure 
to  prosecute  with  the  usual  legal  remedy  by  ap- 
peal or  error. — Le  Master  y.  Dalhart  Real  Es- 
tate Agency  (Tex.  Civ.  App.)  1*5. 

XL  COLLATERAL  ATTACK. 

(A)  JndKmenta   Impeaebabic  CollatcrallT-. 

I  470.  A  valid  judgment  is  binding  upon  the 
liarties  thereto  until  set  aside  liy  a  direct  pro- 
(ceding  for  that  purpose. — Kriiegel  v.  Rawlins 
(Tox.  Civ.   App.)   216. 


(B)   Gronuda. 

{  497.  A  recital  in  a  judgment  that  an  es- 
tate which  was  the  only  defendant  sued,  though 
duly  cited,  did  not  appear,  is  meaningless,  and 
affords  no  presumption  in  favor  of  service. — 
Perry  v.  Whiting  (Tex.  Civ.  App.)  903. 

(O)  Prooeedlnsa. 

I  518.  An  appeal  from  a  judgment  is  not  a 
collateral,  but  in  the  nature  of  a  direct,  attack. 
— Reineman  t.  Larkin  (Mo.)  307. 

i  518.  A  suit  to  set  aside  a  default  judg- 
ment held  a  direct,  and  not  a  collateral,  attack 
thereon.— L«  Master  v.  Dalhart  Real  Estate 
Agency  (Tex.  Civ.  App.)  185. 

Zm.  MEROER  AMD  BA»  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(B)  Caases  of  Action  and  Defenses  Merc- 
ed, Barred,  or  Coneladed. 

Former  determination  affecting  right  to  main- 
tain habeas  corpus  proceedings,  see  Habeas 
Corpus,  I  117. 

ZTV.   CONCLUSIVENESS   OF  ADXUDI- 
CATION. 

(B)  Persons  Coneladed. 

I  682.  A  Judgment  in  trespass  to  try  title 
held  not  conclusive  on  defendant's  prior  gran- 
tee, not  a  party  to  the  suit.— Elliott  v.  Morris 
(Tex.  Civ.  App.)  209. 

i  682.  Under  Sayles'  Ann.  Civ.  St.  1887,  art. 
5275,  a  judgment  against  defendant,  in  trespass 
to  try  title,  held  not  conclusive  on  his  prior 
grantee.— Elliott  v.  Morris  (Tex.  Civ.  App.)  209. 

§  707.  An  absent  heir,  who  was  presumed  to 
be  dead,  and  whose  interest  was  not  considered 
in  a  suit  for  partition  of  property,  was  not 
bound  by  the  decree. — Grimes  v.  Miller  (Mo.)  21. 

(O)  Hatters  Conolnded. 

i  720.  A  judgment  of  a  court  of  competent 
jurisdiction  on  a  matter  in  issue  is  binding  on 
the  parties  and  their  privies  in  another  action 
between  them. — Morgan  v.  Kendrick  (Ark.)  278. 

{  720.  In  a  suit  involving  the  title  to  and 
possession  of  certain  land,  including  the  deter- 
mination of  a  boundary,  the  judgment  therein 
held  1^  judicata  as  to  tne  question  of  boundary. 
-Vincent  v.  Blanton  (Ky.)  466. 

{  725.  A  former  judgment  is  only  conclusive 
of  such  matters  as  were  essential  to  be  deter- 
mined.—Manning  V.  Green  (Tex.  Civ.  App.) 
721. 

I  725.  Judgments  for  title  and  posscMion  of 
land  only  held  not  conclusive  as  to  the  rights  of 
defendants  as  holders  of  a  purchase-money  note 
reserving  a  lien  on  the  landT— Manning  v.  Green 
(Tex.  CfT.  App.)  721. 


I 


XV.  UBK. 

'85.    A  judgment  creditor  held  not  a  lien- 


holder  for  value,  without  notice  of  a  third  x>er 
son's  ownership  of  property.— Leon  Mercantile 
Co.  V.  Anderson  (Tex.  Civ.  App.)  868. 

XXn.  PLBAPINQ  AND  BVIDENCB  OF 

JUDGMENT  AS  ESTOPPEL  OR 

DEFENSE. 

I  951.  Rev.  St.  1895,  Art  4649,  reUtinc  to 
the  record  of  judgments,  held  inapplicable  to 
the  question  whether  an  unrecorded  Judgment 
was  available  to  identify  certain  land  in  contro- 
veisy.— Kimbell  v.  Powell  (Tex.  Civ.  App.)  541. 

JUDICIAL  DISCRETION. 

Designation  of  person  other  than  sheriff  to  sum- 
mon jurors,  see  Jury,  S  67. 
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JUUIUIAL  NUIIUt. 

In  civil  actions,  see  Evideoce,  H  5-43. 
In  crimiDal  prosecutions,  see  Criminal  Law,  $ 
304 

JUDICIAL  POWER. 

See  Constitutional  Law,  {  70. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  Executors  and  Ad- 

miDiBtrators.  S|  330,  351. 
Of  property  of  infant,  see  Guardian  and  Ward, 

{|  10^105. 
On  execution,  see  Execution,  i  283. 

JURISDICTION. 

liAck  of,  as  justification  for  violation  of  injunc- 
tion, see  Injunction,  f  219. 

Presumptions  as  to,  on  appeal  or  writ  of  error, 
see  Appeal  and  Error,  {  911. 

JarUdiction  of  pariicvlar  action*  or  pro- 
ceeding!. 
Spe  DiTorce,  U  93,   130;    Habeas  Corpus,   IS 

85-117;    Injunction,  $  110;    Partition,  $  89. 
Cpminal  prosecutions,  see  Criminal  Law,  {  103. 
For  causing  death,  see  Death,  f  35. 
For  sale  of  school  lands,  see  Public  Lands,  §  54. 
Relief  against  judgment,  see  Judgment,  f  §  456, 

460. 
To  set  aside  decree  in  inquisition  of  lunacy,  see 

Insane  Persons,  {  25. 

Special  furitdiciiont  and  juritdictiont  of  partic- 
ular clatse*  of  courts. 
.See  Bankruptcy,  |  20;    Courts;    Equity,  S  24. 
.\ppellate  jurisdiction,  see  Appeal   and   Error, 

11  19,  20 ;   Criminal  Law,  $  1020. 
Justices'   courts  in  civil  cases,  see  Justices  of 

the  Peace,  i  48. 

JURY. 

See  Grand  Jury. 

('are   required   as  to  licensees   in  general,  see 

Negligence,  %  32. 
(Custody    and   conduct,   se«   Criminal    Law,    {I 

857-866 ;   Trial,  f  307. 
Disqualification  or  misconduct,  ground  for  new 

trial,  see  New  Trial,  f§  42,  54. 
Instmctiona  in  civil  actions,  see  Trial,  SS  191- 

295. 
Instructions  in  criminal  prosecutions,  see  Crim- 
inal Law,  H  770-823. 
Questions  for  jury  in  civil  actions,  see  Trial, 

fl  13&-143. 
Questions  for  jury  in  criminal  proaecutions,  see 

Criminal   Law,  %i  741-763. 
Taking  case  or  question  from  jaiy  at  trial,  see 

Trial,  ii  139-169. 
Verdict  in  civil  actions,  see  Trial,  %%  333,  843. 
I'erdict  in   criminal  prosecutions,  see  Criminal 

Law,  f  894. 

rv.  sumcoiiiNO,  attimbance,  dis- 

CBAKOE.  AMD  OOMFEN- 
SATIOM. 

teview  of  ruling  as  to  summoning  talesman  as 
dependent  on  prejudicial  nature  of  error,  see 
Criminal  Law,  |  1166%. 
i  58.     Acts  30th   Leg.   1907,  p.  269.  c.   139, 

Qown  as  the  "jury  wheel  law,"  is  valid.— Oates 
State  (Tex.  Cr.  App.)  370. 

$  58.  Jury  wheel  law  (Laws  1907,  p.  269.  c. 
JO)  held  constitutional.— Rasor  v.  State  (Tex. 
r.  App.)  512. 


f  72.  Efforts  of  a  sheriff  to  summon  absent 
jurors  held  insufficient  to  justify  the  court  in 
directing  the  sheriff  to  summon  talesmen. — ^Ra- 
sor T.  State  (Tex.  Cr.  App.)  512. 


I  72, 
ke(<I  not  error. 
1120. 


Action  of  court  in  completing  a  panel 
Railey  v.  State  (Tex.  Cr.  App.) 


V.   COMFETEXCT  OF  JTITROIIS,  OHAT- 
JLEMGES,  AHB  OBJECTIOITS. 

§  97.  In  a  prosecution  for  Tiolating  the  local 
option  law,  held  not  error  to  refuse  to  set  aside 
the  juiy  because  many  of  the  jurors  were  mem- 
bers of  a  local  option  league,  and  some  had 
voted  for  local  option. — Deadweyler  v.  State 
(Tex.  Cr.  App.)  863. 

S  103.  A  juror  held  qualified,  notwithstand- 
ing an  opinion  formed  from  reading  the  newx- 
papers. — Groszoehmigen  v.  State  (Tex.  Cr.  App.) 
1113. 

{  110.  Any  error  in  escusing  jurors  from 
the  panel  and  summoning  talesmen  held  not 
available;  defendant  not  having  peremptorily 
challenged  the  talesmen,  or  exhausted  his  per- 
emptory challenges.— York  v.  State  (Ark.)  1070. 

I  110.  Any  error  in  not  excusing  a  juror 
for  cause  held  waived,  where  defendant  did  not 
exhaust  his  peremptory  challenges. — Holt  v. 
State   (Ark.)   1072. 

S  110.  Where,  after  the  court  had  selected  a 
jury,  over  defendant's  objections,  partially  com- 
posed of  disinterested  bystanders,  another  jury 
regularly  drawn  from  the  box  became  available 
for  the  trial,  but  defendant  declined  the  court's 
offer  to  substitute  it  for  the  other  jury,  he  can- 
not object  to  the  trial  before  the  jury  partial- 
ly drawn  from  the  bystanders. — Weil  v.  Kreut- 
Ber  (Ky.)  471. 

f  116.  Fact  that  one  of  the  regular  panel  of 
jurors,  on  examination  as  to  his  qualification!), 
stated  that  he  had  read  about  the  case,  and 
thought  at  the  Jtime  he  read  at>out  it  that 
plaintiff  ought  to  have  damages,  but  that  the 
matter  had  passed  from  his  mind,  and  he  had 
thought  no  more  about  it,  was  no  ground  for 
dismissal  of  the  entire  panel  upon  excusing  the 
juror.— Gordon  v.  Kansas  City  Southern  Ry. 
O.  (Mo.)  SO. 

JUSTICES  OF  THE  PEACE, 
m.  onm.  jtibisdictioh  and  au- 

THOBITT. 

I  48.  Justices  of  the  peace  are  of  inferior 
and  limited  jurisdiction,  and,  when  dealing  with 
matters  of  attachment,  do  not  proceed  in  accord- 
ance with  the  course  of  the  common  law,  but  by 
virtue  of  the  statute.— Sawyer  v.  Burris  (Mo. 
App.)  321. 

{  4a  Under  Rev.  St.  1890,  I  3840  (Ann.  St. 
1906,  p.  2130),  relating  to  attachment  actions 
before  justices  of  the  peace,  the  situs  of  the 
property,  when  relied  on  to  confer  jurisdic- 
tion, must  affirmatively  appear  on  the  face  of 
the  record.— Sawyer  v.  Burris  (Mo.  App.)  321. 

IV.   PROCEDURE    IM  CIVIL    CASES. 

f  79.  The  nature  of  the  citation  in  a  jus- 
tice's court  stated,  and  the  county  court  held 
not  entitled  to  look  to  the  justice's  citation  to 
determine  what  was  plaintiff's  cause  of  action. 
— Wooley   v.   Corley   (Tex.   Civ.  App.)   1139. 
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V.  REVIEW  OF  PBOOEEDnrCW. 

(A)  Appeal  mnA  Error. 
In  replevin  suit,  see  Beplevin,  I  116. 

f  146.  The  county  court  held  not  to  get  juris- 
diction on  appeal  from  a  justice's  court,  which 
«ntered  no  final  judgment.— Brown  t.  McClendon 
(Tex.  Civ.  App.)  903. 

i  166.  Under  Bev.  St.  1899,  !  672  (Ann. 
St.  1906,  p.  686)  a  judgment  dismissing  defend- 
ant's appeal  from  a  justice's  judgment  held  to 
l>e  treated  as  set  aside,  though  the  record  only 
inferentially  showed  that  this  was  done ;  de- 
fendant having  thereafter  participated  in  the 
trial  on  the  merits  in  the  appellate  court. — 
Breeding  v.  Nelson  (Mo.  App.)  1080. 

{  166.  An  order  considered  according  to  its 
aabstance  held  to  be  in  effect  an  order  sustain- 
ing a  motion  to  set  aside  a  judgment  dismissing 
an  appeal.— Breeding  v.  Nelson  (Mo.  App.) 
1080. 

I  174.  An  amended  petition  filed  in  the  coun- 
ty court,  in  an  action  in  trover,  begun  in  jus- 
tice's- court,  held  not  to  set  up  a  cause  of  ac- 
tion different  from  that  shown  by  the  citation 
issued  in  the  justice's  court— Wooley  v.  Corley 
(Tex.  Civ.  App.)  1139. 

{  174.  Plaintiff,  in  an  action  in  justice's 
court,  could  amend  his  petition  on  appeal  to  the 
county  conrt  so  as  to  conform  it  to  the  details 
of  the  evidence  developed  at  trial,  without  vio- 
lating the  rule  against  pleading  a  new  cause 
of  action  by  amendment. — Wooley  v.  Corley 
(Tex.  Civ.  App.)  U39. 

L189.  An  order  considered  according  to  its 
tance  held  to  be  in  effect  an  order  sustain- 
ing a  motion  to  set  aside  a  judgment  dismiss- 
ing an  appeal,  and  for  affirmance  of  the  orig- 
inal judgment.— Breeding  v.  Nelson  (Mo.  App.) 
1080. 

JUSTIFICATION. 

For  violation  of  injunction,   see   Injunction,  { 

219. 
Of  homicide,  see  Homicide,  §i  105-120. 

KNOWLEDGE 

Affecting  assumption  of  risks  by  servant,  see 
Master  and  Servant,  §  217. 

Ignorance  of  existing  marriage  of  husband  as 
affecting  rights  of  wife,  see  Marriage,  §  54. 

Necessity  of  pleading  knowledge  of  railroad  com- 
pany as  to  defects  in  car  causing  injuries  to 
licensee,  see  Bailroads,  §  282. 

Of  extent  of  authority  of  agent,  see  Principal 
and  Agent,  S  148. 

Of  falsity  of  report  by  corporate  officers,  see 
Corporations,  S  339%. 

LADDERS. 

liability  of  master  for  injury  to  servant  caused 
by  defects,  see  Master  and  Servant,  §§  116, 
129,  217.  233. 

UKES. 

As  boundary,  see  Boundaries,  $  18. 

LANDLORD  AND  TENANT. 

Landlord  as  proper  party  defendant  in  eject- 
ment where  tenant  is  in  possession,  see  Eject- 
ment, i  45. 

Mining  leases,  see  Mines  and  Minerals,  |  77. 

Tenant  as  proper  party  defendant  in  action 
against  landlord  to  quiet  title,  see  Quieting 
Title,  i  30. 


nX.  liAHDXORD'S  TITXf  AXD  BE- 
VEBSIOH. 

(A)  Rlarlits  and  Povrcra  of  Limndlord. 

I  60.  A  lease  of  land  in  possession  of  the 
alleged  tenant  and  the  execution  of  a  note  for 
the  rent  held  void,  where  the  tenant  was  then 
the  owner  of  the  land  by  adverse  possession. — 
Johnson  &  Burr  v.  Elder  (Ark.)  1066. 

(B)  Bstoppel  of  TenatBt. 

Notoriety   of   attornment  as   affecting   adverse 
possession,  see  Adverse  Possession,  {  30. 

IV.  TERMS  FOB  TEABS. 

(B)  Asalvmnent,   Sablcttlnar,  and   Mort- 
caicc. 

S  80.  A  subtenant  is  not  liable  on  the  con- 
tract between  the  landlord  and  the  original 
lessee.— Ft.  Worth  Fair  Ass'n  v.  Ft  Worth 
Driving  Club  (Tex.  Civ.  App.)  213. 

VU.  PBEBIISES  AND  ENJOTMEMT 
AND  TT8E   THEREOF. 


(B)  Poaaeaslon,  EnJOTment,  and   ITae. 

I  127.  A  written  lease  of  patented  land,  ti- 
tle to  which  was  created  by  the  patent,  and 
which  had  devolved  on  lessor  either  by  convey- 
ance or  by  operation  of  the  statute  of  limita- 
tions prior  to  another's  entry  thereon,  invests 
lessee  with  the  actual  possession  at  time  of  such 
entry.— Bichie  v.  Owsley  (Ky.)  1015. 

I  134.  A  lessee  held  not  entitled  to  restrain 
the  sublessee  from  selling  intoxicants  on  the 
premises.— Ft  Worth  Fair  Ass'n  v.  Ft  Worth 
Driving  Club  (Tex.  Civ.  App.)  213. 

Vm.  BEHT  AND   ADVANCES. 

(A)  RlKhta  and  Uabllltlea. 

Pleading  subrogation  to  right  to  rent  as  a  con- 
clusion, see  Pleading,  {  8. 

(C)  Uen. 

J  254.  Landlord's  lien  under  Ey.  St  S  2317 
(Russell's  St.  §  457^,  held  not  lost  by  delay 
in  bringing  action.— Jones  v.  LouisviUe  Tobac- 
co Warehouse  Co.  (Ky.)  633. 


LANDS. 


See  Public  Lands. 


UPSE. 


Of  legacy,  see 


)gacy,  si 
Wills, 


f  775. 


LARCENY. 

See  Embezzlement;    False  Pretenses. 

I.   OFFENSES   AND    BESPONSIBIXJTT 
THEREFOR. 

§  3.  To  constitute  larceny,  the  taking  must 
be  done  with  a  felonious  intent — Douglass  v. 
State  (Ark.)  923. 

n.  PRosEcimoN  and  punish- 
ment. 

<A)   Indictment   and   Information. 

{  40.  Evidence,  in  a  prosecution  for  theft 
under  Pen.  Code  1895,  art  874,  held  insufficient 
to  sustain  a  conviction.— Carson  ▼.  State  (Tex. 
Cr.  App.)  860; 

(B)  Evidence. 

I  55.  Evidence  held  to  sustain  a  conviction 
of  horse  theft— Douglass  v.  State  (Ark.)  92:t 

I  55.  In  a  prosecution  for  theft  of  a  mule, 
evidence  held  to  sustain  a  verdict  of  conviction. 
—Hernandez  v.  State  (Tex.  Cr.  App.)  503. 
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S  61.  On  a  trial  for  hone  theft,  the  evidence 
held  to  justify  a  finding  that  the  horse  was 
stolen  in  tbe  county  in  which  the  indictment 
was  found. — Douglass  v.  State  (Ark.)  923. 

S  64.  Possession  of  property  recently  stolen, 
held  to  raise  a  presumption  of  fcuilt  and  a  link 
in  the  evidence.— Douglass  v.  State  (Ark.)  923. 

S  61.  That  accused  in  possession  of  stolen 
property  makes  a  distinct  assertion  of  title 
and  ownership  thereto,  held  evidence  tliat  he 
intended  to  convert  the  same,  though  his  ex- 
planation, if  honestly  made,  prevents  his  being 
gailty  of  larceny.— Douglass  v  State  (Ark.)  923. 

(O  Trial  aaa  RcTlcfr. 

Application  of  instructions  to  case,  see  Crim- 
inal Law,  i  814. 

S  68.  If  there  is  any  conBict  whatever  in  the 
testimony  as  to  the  value  if  property  stolen  on 
which  the  character  of  the  larceny  of  which  ac- 
cused may  be  convicted  dt^pends,  the  question 
should  be  submitted  to  th»-  j,iry  by  appropriate 
instructions.— State  v.  Nicholas  (Mo.)  12. 

§  T9.  In  view  of  Rev  St.  1899  I  1900.  1901 
(Ann.  St.  1906.  pp.  1300  1301),  held,  that  it 
was  the  duty  of  the  court,  in  ^  prosecution  for 
burglary  and  larceny  from  a  dwelling  house, 
whervin  there  was  testimony  both  ways  as  to 
the  value  of  the  property  stolen  as  being  more  or 
less  than  $30,  to  designate  the  punishment  of 
larceny  taking  into  consideration  the  value  of 
the  property  and  that  it  failed  in  this  respect, 
and  the  failu"e  was  manifestly  erroneous. — State 
V.  Nicholas  (Mo.)  12. 

(D)  SeBtcnee  and  PnnlsIiBaeitt. 

Cumulative  sentences  for  burglary  and  larceny, 
see  (Criminal  Law,  {  1210. 

LEASE. 

See  Landlord  and  Tenant 

LEGACIES. 

See  Wills. 

LEGISLATIVE  POWER. 

See  Municipal  Corporations!  (  73. 

LETTERS. 

Evidence  of  payment  by  mail,  see  Payment,  f 
73. 

LEHERS  PATENT. 

For  public  land,  see  Public  Lands,  g  151< 

LEVY. 

Of  attachment,  see  Attachment,  {  201. 

LEWDNESS. 

See  Obscenity. 

LIBEL  AND  SLANDER. 

Bestraining  publication,  see  Injunction,  {  98. 

I.  WORDS   AND    ACTS   ACTIONABLE, 
AND  LIABII.ITT  THEBEFOB. 

i  10.  A  newspaper  article  referring  to  a 
member  ot  tbe  General  Assembly  and  his  sup- 
port of  a  candidate  for  United  States  Senator 
held  not  to  charge  the  member  with  bribery  and 
not  libelous. — Branch  v.  Publishers:  George 
Knapp  &  Co.  (Mo.)  93. 


§  10.  It  is  not  libelous  to  point  out  a  seeming 
inconsistency  in  a  public  officer,  and  his  acts  are 
fairly  open  to  criticism  and  comment. — Branch 
V.  Publishers:  George  Knapp  &  Co.  (Mo.)  93. 

n.  FBnrii.EOED  communications, 

AND  MAUCE  THEREIN. 

i  45.  Qualified  privilege  in  the  law  of  libel 
defined.— Holmes  v.  Royal  Fraternal  Union 
(Mo.)  100. 

i  4t>.  In  determining  whether  a  commnnica- 
tion  is  privileged,  the  court  held  required  to 
consider  the  exigencies  of  the  situation  of  the 
person  making  tbe  communication. — Holmes  v. 
Royal  Fraternal  Union  (Mo.)  100. 

i  45.  Communications  otherwise  actionable 
held  privileged  when  made  by  a  voluntary  so- 
ciety concerning  the  conduct  or  character  of  an 
officer  or  member. — Holmes  v  Royal  Fraternal 
Union  (Mo.)  100. 

f  45.  A  communication  made  by  a  fraternal 
beneficiary  association  to  members  concerning 
the  conduct  of  an  agent  held  a  qualified  privi- 
leged one.— Holmes  v.  Royal  Fraternal  Union 
(Mo.)  100. 

I  48.  It  is  not  libelous  to  Ppint  out  a  seeming 
inconsistency  in  a  public  oiBcer,  and  his  acts 
are  fairly  open  to  criticism  and  comment. — 
Branch  v.  Publishers:  George  Knapp  &  Co. 
(Mo )  93. 

§  51.  One  suing  for  libel  based  on  a  privi- 
leged communication  held  required  to  prove  ex- 
press malice. — Holmes  v.  Royal  Fraternal  Un- 
ion (Mo.)  100. 

rV.  ACTIONS. 

<A)   RtsM  of  Aetlon  and  Defensea. 

Liability  of  corporation,  see  Corporations,  §  432. 
Liability  of  master  for  slander  by  servant,  see 

Master  and  Servant,  g  306. 
Liability  of  partnership  for  slander  by  servant, 

see  Partnership,  {  168. 

{  75.  An  action  for  libel  based  on  an  article 
in  a  newspaper  published  b^  a  corporation  in 
one  county  and  circulated  m  another  county 
mav  be  brought  in  the  latter  county.— Branch 
V.  Publishers;   George  Knapp  &  Co.  (Mo.)  ^. 

(B)  Parties,  Prellmlasrr  Proecedlnvi, 
and  Pleading. 

I  -77.  Slander,  which  is  an  oral  utterance  of 
defamatory  matter,  can  only  be  committed  by 
an  individual,  and  two  or  more  persons  cannot 
jointly  utter  the  same  words,  but  each  speaks 
for  himself,  and  is  liable  for  his  own  language. 
— Duquesne  Distributing  Co.  v.  Greenbaum 
(Ky.)  1026. 

(C)  Bvldence. 

f  101.  A  defendant  in  libel  has  the  burden 
of  proving  the  privileged  character  of  the  com- 
munication complained  of. — Holmes  v.  Royal 
Fraternal  Union  (Mo.)  100. 

I  101.  Where  the  court  determines  that  the 
communication  complained  of  as  libelous  is  a 
privileged  one,  the  burden  of  proof  shirts  to 
plaintiff  to  sliow  express  malice,  and  where 
there  is  no  substantial  evidence  of  such  malice 
the  court  must  sustain  a  demurrer  to  the  evi- 
dence.— Holmes  v.  Royal  Fraternal  Union  (Mo.) 
100. 

i  105.  Where  an  article  alleged  to  be  libel- 
ous was  not  ambiguous,  and,  according  to  ita 
natural  significance  attending  its  publication, 
did  not  charge  a  libel,  witnesses  held  incom- 
petent to  tpstify  as  to  their  understanding  of 
the  article. — Branch  v.  Publishers :  George 
Knapp  &  Co.  (Mo.)  93. 
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i  105.  In  detenuiulug  whether  au  article  re- 
ttecting  on  the  conduct  of  a  public  officer  is 
libelouB,  it  is  proper  to  oonsider  the  circum- 
Ktances  Burrounding  the  otUcer  and  the  publish 
<'r  of  the  article  at  the  time  of  the  publica- 
tion.—Branch  T.  Publishers:  George  Knapp  & 
Co.  (Mo.)  03. 

I  112.  In  an  action  for  libel  based  on  a 
i|ualilie<I  privileged  communication,  evidence 
hfld  not  to  show  the  existence  of  expre.ss  mal- 
ice.—Holmes  V.  Royal  Fraternal  Union  (Mo.) 
100. 

i  112.  In  au  action  for  libel  based  on  a 
i|ualified  privileged  communication,  evidence 
held  to  show  that  the  statements  in  the  com- 
munication were  substantiail.v  true. — Holmes  v. 
Koyal  Fratemnl  Union  (Mo.)  100. 

(E)  Trial,  Jwdaraaent.  «Bd  Review. 

i  123.  Where  the  words  in  a  T)ul>lication 
i-linrged  to  be  libelous  are  ambiguous,  or  where, 
under  the  circumstances,  tbe.v  are  susceptible  of 
a  double  meaning,  the  question  in  what  sense 
they  were  used  is  for  the  jury. — Branch  v.  Pub- 
lishers :    George  Knapp  &  Co.  (Mo.)  03. 

{  123.  Notwithstanding  the  constitutional 
provision  as  to  actions  for  libel,  the  court  must 
determine  mattersi  of  law  in  an  action  for  libel, 
and  must  exclude  incompetent  evidence. — 
Branch  v.  I'ublisbers:  George  Knapp  &  Ck>. 
(Mo.)  93. 

{  123.  Where,  in  an  action  for  libel,  tlie 
court  determined  that  the  article  did  not  charge 
bribery,  it  was  error  to  permit  witnesses  to 
testify  that  tliey  understood  the  article  to  chorge 
brilK-ry. — Branch  v.  PubliRhers:  George  Knapj> 
&  Co.  (Mo.)  93. 

i  123.  Where  a  libelous  communication  is  al- 
leged to  be  privileged,  the  court  must  deter- 
mine the  question  of  privilege  in  the  first  in- 
stance.—Holmes  V.  Koyal  Fraternal  Union 
(Mo.)  100. 

LICENSES. 

I.  FOR  OCCUPATIONS  AND  PBIVI- 
IiEGES. 

See  Pawnbrokers.  {  4. 

Kffect  of  nonpayment  of  franchise  tax  by  cor- 
poration as  dissolution,  see  Corporations,  | 
599. 

Foreign  insurance  company,  see  Insuragce.  ) 
20. 

Mining,  see  Mines  and  Minerals,  {  77. 

Operation  of  railroad,  see  Railroads,  i  (Ui. 

Sale  of  intoxicatinp;  liiiuors,  see  Intoxicating 
Liquors,  §§  72-108. 

H.  IN  RESPECT  OF  REAL  PROP- 
ERTT. 

Injuries  to  licensees,  see  Railroads,  {{  274-2S2. 

{  58.  A  license,  though  ordinarily  revocable, 
may  not  be  so  where  the  licensee  has  expended 
money  by  reason  thereof,  and  has  made  im- 
provements or  invested  capital  in  consequence 
thereof.- Cape  Girardeau  &  T.  B.  T.  R.  Co.  v. 
St.  Louis  &  G.  By.  Co.  (Mo.)  300. 

LIENS. 

Appellate  jurisdiction  of  particular  court  in 
action  to  establish  lien  on  personal  propcrt.v, 
see  Courts,   §  223. 

Lient  acquired  by  particular  rcmcdici  or  pro- 

ceedingt. 
See  Attachment.  §  217 ;   Judgment,  {  785. 

Particular  clatict  of  lien*. 
See   Mechanics'  Liens. 
.Vttomey's  liens,  see  Attorney  and  Client.  |  189. 


Landlord's  lien  for  rent,  see  Landlord  and  Ten- 
ant, f  254. 

Of  infants  for  surplus  on  sale  of  land  for  pay- 
ment of  debt  of  ancestor,  aee  Executors  and 
Adminiftrators,   {   351. 

Pledge,  see  Pledges.  . 

Vendor's  lien  on  lands  sold,  see  Vendor  and 
Purchaser,  if  251-206. 

§  3.  A  transaction  resulting  in  the  execu- 
tion and  delivery  of  a  note  Held  to  create  » 
contract  lien  as  between  the  parties  and  others 
not  purchasers  for  value  without  notice. — Mel- 
ton V.  Beasley  (Tex.  Civ.  App.)  ."574. 

{4.  If  the  instrument  evidencing  the  agree- 
ment shows  the  intent  of  the  parties  to  chargi- 
or  pledge  property,  real  or  jiersonal.  as  securi- 
ty, and  the  property  is  so  described  that  it  can 
b<>  suflScientiv  identified,  a  lien  is  created.— 
Ward  V.  Stark  Bros.  (Ark.)  382. 

S  7.  Equity  looks  through  the  form  to  the 
substance  of  the  agreement,  to  determine  wheth- 
er it  creates  a  lien.— Ward  v.  Stark  Bros.  (Ark.) 
382. 


LIFE  ESTATES. 


See  Dower. 


LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See   Adverse   Possession. 

Right  to  remand  of  case  on  appeal  so  as  to  al- 
low pleading  of  statute  of  limitation,  see  Ap- 
peal and  Error,  |  1178. 

Particular  action*  or  proccedingt. 
For  relief  against  judgment,  see  Judgment.  } 

456. 
To  restrain  execution,  see  Execution,  {  172. 
To  set  aside  sale  or  lease  of  school  lauds,  see 

Public  Lands,  {  173. 

I.   STATUTES  OF  I.IXITTATION. 

(B)   I.lmltatlons    Applicable    to    Partlcniar 
Aetlona. 

i  19.  An  interest*  in  land  held  barred  only  by 
limitations  affecting  suits  of  trespass  to  try 
title.— Sherman  v.  Pickering  (Tex.  Civ.  App.i 
536. 

i  25.  To  be  a  promise  in  writing  within  thf 
10  years'  limitation.  Rev.  St.  1899.  «  4271' 
(Ann.  St.  1900.  p.  2:i47),  the  writing  must  con- 
tain words  either  expressing  a  promise  to  pay. 
or  from  which  it  may  be  implied.— Ball  v. 
Peper  Cotton  Press  Co.  (Mo.  App.)  798. 

S  2.5.  A  resolution  by  corporate  directors  en- 
tered on  the  record  of  their  meeting,  deciarinc 
a  dividend,  and  accompanied  by  a  credit  uu 
the  ledger  in  favor  of  a  stockholder,  held  a 
promise  in  writing  to  pay  money  within  the  in 
.years'  limitation.  Rev.  St.  1899,  |  4272  (Ann. 
St.  1906,  p.  2347).— Ball  v.  Peper  Cotton  Pre^K 
Co.  (Mo.  App.)  798. 

n.   COBCFUTATION   OF  PERIOD    OF 
UMITATION. 

(O  Penonal   Dlaabllitles   and    PrlvlIC'ite*. 

i!  72.  Children  delaying  more  than  three  yean> 
after  reaching  their  majority  to  sue  their  father 
for  an  accounting  for  rents  of  a  homestead  be- 
longing to  the  wife  held  barred  by  limitations.- 
Carroll  v.  Carroll  (Ark.)  917. 

(F)   Ivnorance.  Mistake,  Traat,  Fraud.  aa<i 
Coacealment  of  Caase  of  AetioB. 

§  102.  Limitations  do  not  affect  the  right'' 
of  the  cestui  que  trust  so  long  as  the  trust  rn- 
lation  continues.— Carroll  v.  Carroll  (Ark.)  5MT. 


Topics,  divlilona,  ft  aectloa  (i)  NUMBERS  In  this  Index,  *  Dae.  *  Am«r.  Dlgi.  4b  Rtportar  IndaxM 

Digitized  by  CjOOQIC 


( arroii  (atk.)  vh, 

i  102.    Under  Ky.   St  i  2543  (RuBsell's  St. 

i  209),  the  statute  of  limitations  held  not  to 
apply  in  belialf  of  the  trustee  under  an  express 
enforceable  parol  trust  respecting  land.— Smith 
V.  Smith  (Ky.)  1002. 

(H)  Comneneement  of  Action  or  Other 
^  Proceeding- 

f  127.  In  an  action  for  personal  injuries, 
held,  that  the  statute  of  limitatious  had  not 
run.-Ft.  Worth  &  K.  G.  Ry.  Co.  v.  Robertson 
(Tex.  Civ.  App.)  202. 

m.  ACKirOWLEDGMEIfT,   NEW 

PROMISE,   AND   PART 

PAYMENT. 

f  151.  In  view  of  Rev.  St.  1895.  art.  1860. 
an  action  on  a  note  by  a  legatee  thereof  hfld 
not  barred  by  limitations. — Melton  v.  Beasley 
(Tex.  Civ.  App.)  574. 

IV.  OPERATION  AND  EFFECT  OF 

RAR  RT  LIMITATION. 

i  107.  Under  Kirby'a  Dig.  §  5399,  relating 
to  foreclosure  of  mortgages  after  period  of  lim- 
itation on  the  debt,  Md,  that  when  the  debt 
secured  is  apparently  barred,  and  there  is  no 
indorsement  on  the  margin  of  the  record,  the 
mortgage  as  to  third  parties  f>ecomos  in  effect 
an  unrecorded  mortgage. — Morgan  v.  Kendrick 
( Ark.)  278. 

S  167.  Where  the  debt  secured  by  mortgage 
is  apparently  barred  by  limitations,  rendering 
the  mortgage  the  same  as  though  unrecorded  as 
to  tbinl  persons,  a  lien  cannot  be  defeated  by 
placing  the  title  to  the  property  in  a  third  per- 
son for  the  mortgagor's  benefit,  nor  by  giving 
the  property  away.— Morgan  v.  Kendrick  (Ark.) 
278. 

V.  PIXADING,  EVIDENCE,   TRIAL, 

AND   REVIEW. 

§  182.  Acta  1905,  p.  35,  c.  29.  held  a  statute 
of  limitations,  and  not  available  as  a  defense 
unless  specially  pleaded  under  the  express  pro- 
visions of  Rev  St.  ].SO.">t  art.  .^371.— Tillman 
V.   Erp  (Tex.  Civ.  App.)  547. 

LIMITATION  OF  LIABILITY. 

of   carrier,  see  Carriers,  §S   l.TO,  153,   180. 


LIQUOR  SELLING. 

See   Intoxicating  Liquors. 

LIS  PENDENS. 

Notice  of  pendency  of  action  against  ancestor 
as  aCFecting  bona  fides  of  purchaser  of  inter- 
osts  of  heirs,  see  Descent  and  Distribution,  $ 
134. 

LIVERY  OF  SEISIN. 

?>ee  Deeds,  {  3. 

LIVE  STOCK. 

Carriage  of.  see  Carriers.  §§  210-230. 
iijuries  from  operation  of  railroads,  see  Kail- 
roads.   Si  413.  446. 

LOANS. 

iy    pawnbroker,  see  Pawnbrokers. 


LOCAL  LAWS. 

See  Statutes,  S§  92-97. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  Intoxicat- 
ing Liquors,  {}  31-33. 

LOCATION. 

Of  railroads,  see  Railroads,  {  58. 

LOGS  AND  LOGGING. 

i  2.  A  deed  of  land  held  to  reserve  to  the 
grantor  timber  described.— Baustic  v.  Phillips 
(Ky.)  620. 

S  2.  Where  the  vendor  reserves  the  trec.< 
growing  on  the  land  or  any  portion  thereof, 
they  remain  his  property,  and  he  may  enter  on 
the  land  and  remove  the  same,  or  ho  may  sell 
the  right,  or  give  license  to  another  to  exercise 
it.— Baustic  v.  Phillips  (Ky.)  629. 

!!  3.  A  contract  for  the  sale  of  standing  tim- 
ber of  described  size  held  to  eonvey_  only  the 
trees  which  measure  the  required  size  at  the 
date  of  the  contract. — Griffin  v.  Anderson  Tully 
Co.  (Ark.)  297. 

{  3.  A  cross-complaint,  in  a  suit  by  a  gran- 
tee of  standing  timber,  held  to  raise  the  issue  of 
the  grantee's  violation  of  the  contract.— Griffin 
v.  Anderson  Tully  Co.  (Ark.)  297. 

i  3.  A  contract  for  the  sale  of  growing  tim- 
ber held  to  give  the  grantee  timber  cut  during 
the  fixed  period,  though  not  removed.— Griffin 
V.  Anderson  Tully  Co.   (Ark.)  297. 

I  3.  Assigns  of  a  grantee  of  timber  righl.s 
held  entitled  to  dam  a  slough  sufficiently  to 
float  logs  without  injury  to  defendant. — Sidle 
V.  Michark  Mfg.  Co.  (Ark.)  349. 

$  3.  Evidence  held  to  sustain  a  finding  that 
provision  as  to  payment  was  by  mistake  omit- 
ted from  the  contract.— Rowe  v.  Charles  (Ky.) 
697. 

i  3.  Under  a  contract  for  the  sale  of  tim- 
ber, the  title  did  not  pas-s  iunnediately.  where 
it  was  agreed  that  the  contract  should  be  void 
if  payment  was  not  made  by  n  certain  date. — 
Kowe  V.  ('harles  (Ky.)  (K>7. 

i  3.  In  an  action  against  a  seller  of  stand- 
ing timber  for  a  deficiency  in  timber,  which 
had  been  paid  for.  evidence  held  to  justify  a 
verdict  for  the  seller  on  his  counterclaim  based 
on  the  buyer  taking  trees  not  included  in  the 
contract  of  sale.— Runyons  v.  Bnrchett  (Ky.l 
!»7.j. 

i  5.  Standing  timber  is  realty,  unless  bought 
with  the  intention  of  immediate  severance  from 
the  soil,  and  standing  timber,  reserved  to  the 
grantor  of  the  land,  is  realty.— Baustic  v.  Phil- 
lips (Ky.)  629. 

LOST  INSTRUMENTS. 

Issues  raised  by  general  denial  in  action  to 
foreclose  mortgage  alleged  to  be  lost  or  de- 
stroyed, see  Mortgages,  $  4.">9. 

S  8.  An  inference  drawn  from  parts  of  a 
receipt  indicating  a  payment  of  ^.TO  held  over- 
come by  the  testimony  of  four  witnesses  who 
had  seen  it  when  complete  that  it  acknowledged 
a  payment  of  ^S.'W).- Million  v.  Million's  Kx'rs 
(K.v.)  98.-.. 
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LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

Dangerous   machinery,   see   Negligence,  K   17, 
23. 

liiabilitT  of  employer  for  defects,   see  Master 
and  Servant,  (i  101-129. 

MAIL. 

Evidence  of  payment  by  mail,  see  Payment,  i  73. 

MAINTENANCE. 

See  Champerty  and  Maintenance. 

MALICE. 

See  Libel  and  Slander,  §{  43-51,  112;    Mali- 
cious Mischief. 

MALICIOUS  MISCHIEF. 

Proof  of  venne,  see  Criminal  Law,  S  564. 

i  9.  Evidence  on  prosecution  for  malicious 
mischief  held  sufficient  for  a  conviction. — Eno 
V.  State  (Ark.)  732. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment. 

n.  WANT  OF  FBOBABI.E  CAUSE. 

§  16.  To  render  a  person  liable  for  malicious 
prosecution,  he  must  have  acted  maliciously  and 
without  probable  cause. — Uoberts  v.  Thomas 
(Ky.)  961. 

{  21.  Advice  of  counsel  is  not  a  defense  to 
an  action  for  malicious  prosecution  unless  the 
facts  are  fully  and  (airly  laid  before  the  coun- 
sel, and  such  advice  will  constitute  probable 
cause  only  when  reasonable  diligence  is  used 
to  learn  the  facts  on  which  the  advice  of  coun- 
sel is  sought. — Gatz  v.  Harris  (Ky.)  462. 

{  21.  The  advice  of  counsel,  when  properly 
obtained,  is  a  defense  to  an  action  for  malicious 

&rosecution,  however  erroneous  the  advice  may 
e.— Gatz  T.  HarrU  (Ky.)  462. 

V.  AOTIOMS. 

i  71.  In  an  action  for  malicious  prosecution, 
where  the  defense  was  advice  of  counsel,  wheth- 
er defendant  had.  before  obtaining  plaintiff's 
prosecution  for  disorderly  conduct,  laid  the 
facts  fully  and  fairly  before  his  counsel,  )ield, 
under  the  evidence,  to  be  for  the  jury. — Gatz 
V,  Harris  (Ky.)  462. 

MANDAMUS. 

Mandatory  injunction,  see  Injunction,  §  5. 
To  compel  issuance  of  liquor  license,  see  Intox- 
icating Liquors,  {  74. 


n. 


SmBJECTS  AND  PURPOSES   OF 
BELIEF. 


(A)  Aeta 


Aeta  aaiA  Proceedlnara  of  Conrta, 
Jvdarea,   mni  Judicial   Officers. 

S  26.    The  office  of  mandamus  is  to  compel  a 
court  to  act,  and  it  cannot  be  issued  to  compel 


a    proposed    amended    pleading. — Hardwon    t. 
Pace  (Ky.)  671. 

I  53.  Mandamus  held  not  to  lie  to  compel 
the  quarterly  court  to  set  aside  a  Judgment  pen- 
dereo.— Hardison  v.  Pace  (Ky.)  671. 

(B)  Aeta   mnA  ProeeedlnKa   of   Pabllc   O*- 
oera  and  Boards  and  MnnlelpsIltlC'*. 

{  72.  Right  of  courts  by  mandamus  to  di'>' 
turb  decisions  and  actions  of  boards  and  offir^n 
having  discretionary  powers  stated. — State  r. 
Board  of  Education  of  Blonnt  Goanty  (TeniLi 
499. 

{  79.  County  board  of  educatioa  AWd  to 
have  acted  within  its  discretion  in  loeatioK  t 
school,  under  Acts  1907,  p.  848,  c.  236.  i  I", 
subd.  4,  80  that  its  decision  will  not  be  dis- 
turbed by  mandamus.— State  v.  Board  of  Edu- 
cation of  Blount  County  (Tenn.)  499. 

m.  JUBISDICTION,      PBOCEEDCHGS, 
AND   BELIEF. 

8  154.  A  petition  for  mandamns  to  comprl 
the  county  court  clerk  to  place  petitioner's  nams- 
on  the  official  ballot,  where  the  certificate  nH 
with  such  clerk,  containing  petitioner's  nam;, 
was  not  filed  until  after  the  expiration  of  tbt 
time  limited  for  such  filing  by  Ky.  St.  i  14.V 
(Russell's  St.  {  4013),  held  sufficient.— Brodie  t. 
Hook  (Ky.)  979. 

MANDATE. 

See  Mandamus. 

To  lower  court  on  decision  on  api)eal  or  vrit 
of  error,  see  Appeal  and  Elrror,  {{  li90-l:!li(». 

MANSLAUGHTER. 

See  Homicide,  §  45. 

Instructions  on,  see  Homicide,  {  309. 

MANUFACTURES. 

Factory  inspectors,  see  Officers,  {{  S3,  S-'i.  9>. 

MAPS. 

Incorporation  in  appeal  record  of  maps  us«d  it 
trial,  see  Appeal  and  Error,  {  524. 

MARRIAGE. 

See  Bigamy ;    Divorce ;    Husband  and  W'ifr. 
Marriage  of  woman  executing  power  of  attorc'^r 

as  constituting  revocation,  see  Principal  toJ 

Agent,   i  42. 

S  54.  The  rights  of  a  woman  marryine  > 
man  in  good  faith  who  has  a  former  wife  l:t- 
ing  stated  as  to  the  community  propertv.— Fu 
Worth  &  R.  G.  Ry.  Co.  v.  Robertson  iTfx. 
CiT.  App.)  202. 

MARRIED  WOMEN. 

Se«  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Work  and  Labor. 

n.  SEBVIOES    AND    COMPENSATIOl. 

(B)  'Waares  and  Otker  Reasaneratlon. 

§  82.  An  affidavit  for  a  lien  under  Sari-^' 
Ann.  Civ.  St.  1897,  art  3339b,  for  labor.  A-  i 
sufficient. — Partin,  Fondren  &  Fowler  t.  W"i.- 
lace  (Tex.  Civ.  App.)  515. 
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St.  1897,  art.  3339a,  held  not  such  a  lien  as  is 
given  by  Const,  art.  16,  i  37,  to  mechanics  or 
artisans.— Partin,  Fondrcn  &  Fowler  v.  Wal- 
lace (Tex.  Giv.  App.)    515. 

m.  MASTER'S    I.IABIUTY    FOR    IN- 
JTTRIES  TO  SERVANT. 

(A)  Hatare  and  Bxtent  In  General. 

Release  after  accrual  of  liability,  evidence  of 
validity,  see  Release,  {  57 

§  90.  The  master  mnst  use  ordinary  care 
for  the  safety  of  his  servants. — Keller  &  Brady 
Co.  V.  Berry  (Ky)  1009. 

I  92.  Whether  a  railroad  company  maintain- 
ing a  hospital  department  conducted  the  same 
as  a  mere  charity  for  profit  held  for  the  jury. 
-Zumwalt  V.  Texas  Cent.  R.  Co.  (Tex.  Civ. 
.^pp.)  11.33. 

S  92.  A  railroad  company,  undertaking  as 
a  charity  to  furnish  medical  treatment  to  sick 
and  injured  employes,  held  required  only  to  ex- 
ercise due  care  in  employment  of  a  physician. — 
Zumwalt  V.  Texas  Cent.  R.  Co.  (Tex.  Civ.  App.) 
1133. 

S  97.  To  prove  the  negligence  of  a  mine  oper- 
ator, because  of  his  piling  cinders  in  a  mule 
track,  held  necessary  to  show  that  cinders  so 
piled  would  be  reasonably  calculated  to  fright- 
en a  mule  of  ordinary  gentleness. — Green  River 
Coal  &  Coke  Co.  v.  Phaup  (Ky.)  651. 

I  97.  A  master  held  not  liable  for  injuries 
to  a  mule  driver  in  a  mine  merely  because  the 
mule  became  frightened  at  piles  of  cinders  in 
the  track.— Green  River  Coal  &  Coke  Co.  v. 
I'haup  (Ky.)  6.51. 

I  97.  A  master  is  not  required  to  provide 
against  storms,  extraordinary  and  nnprecedent- 
ed  in  their  character  in  the  locality,  and,  if 
an  injury  resulted  to  a  servant  during  such  a 
storm,  there  could  be  no  recovery  upon  a  mere 
proof  of  injury ;  but  something  that  the  mas- 
ter did  or  omitted  to  do  must  be  proved  to 
have  been  the  cause  of  the  injury. — Evans  t. 
Wabash  R.  Co.  (Mo.)  36. 

(B)   Tools,   Machtnerjr,   Appliances,   and 
Places  for  'Work. 

S$  101, 102.  A  railroad  company  is  bound  to 
cAercise  reasonable  care  to  provide  a  suitable 
place  and  suitable  instruments  and  means  with 
which  its  employes  are  required  to  work. — St. 
Louis  Southwestern  Ry.  Co.  v.  Lewis  (Ark.)  268. 

§§  101, 102.  A  master  is  liable  for  damage 
caused  by  failure  to  furnish  a  servant  a  rea- 
sonably safe  place  in  which  to  work. — Mason, 
Hanger  &  Coleman  Co.  v.  Henry  (Ky.)  1001. 

S§  101, 102.  The  master  is  bound  to  use  rea- 
sonable care  to  furnish  his  servants  safe  appli- 
inces,  and  keep  them  in  good  order  and  condi- 
:ion. — Coin  v.  John  II.  Talge  Lounge  Co.  (Mo.)  1. 

J§  101.  102.  A  master  required  to  furnish  rea- 
lonably  safe  appliances  performs  his  duty  when 
he  appliances  are  safe  according  to  the  ordi- 
lary  usage  of  business. — Coin  v.  John  H.  Talge 
x)unge   Co.    (Mo.)   1. 

§§  101,  102.  The  operation  of  a  band  saw  for 
uttini;  lumber  held  not  an  extrahazardous  em- 
ployment.— Coin  V.  John  H.  Talge  Lounge  Co. 
.\lo.)  1. 

$§  101,  102.  The  master's  obligation  to  furnish 
afe  appliances  for  his  servants  is  cast  upon 
im  by  law.  and  is  not  a  matter  of  contract. — 
ojn  V.  John  H.  Talge  Lounge  Co.  (Mo.)  1. 

$1  101,  102.  The  master  is  bound  to  use  rea- 
inable  care  to  furnish  his  servants  safe  appli- 


the  appliances  are  safe  according  to  the  ordi- 
nary usage  of  business. — Coin  v.  John  H.  Talge 
Lounge  Co.  (Mo.)  1. 

S§  101, 102.  The  operation  of  a  bitnd  saw  for 
cutting  lumber  held  not  an  extrahazardous  em- 
ployment.— Coin  t.  John  H.  Talge  Lounge  Co. 
(Mo.)  1. 

§i  101,102.  The  master's  obligation  to  fur- 
nish safe  appliances  for  his  servants  is  cast  upon 
him  by  law,  and  is  not  a  matter  of  contract. — 
Coin  V.  John  H.  Talge  Lounge  Co.  (Mo.)  1. 

18  101,  102.  A  master  under  duty  to  protect 
a  servant  engaged  in  setting  up  a  machine  need 
only  exercise  ordinary  care  in  case  the  injory 
to  the  employ^  could  have  been  foreseen  by 
an  ordinarily  prudent  person.— Dawson  v.  King 
(Tex.  Civ.  App.)  917. 

i  107.  The  duty  of  an  emplo:rer  to  a  serv- 
ant engaged  in  setting  up  a  machine  in  a  build- 
ing to  provide  him  with  a  safe  place  to  work, 
stated.— Dawson  v.  King  (Tex.  Civ.  App.)  917. 

8  110.  Defendant  railroad  company  was  neg- 
ligent in  permitting  oil  and  grease  to  accumu- 
late upon  the  to^  of  au  oil  box  on  an  engine 
which  was  slantmg,  and  upon  which  an  em- 
ploy£  in  performance  of  his  duty  slipped  and 
was  injured.— Houston  &  T.  C.  R.  Co.  v.  Al- 
exander (Tex.  Civ.  App.)  602. 

8  111.  It  is  the  duty  of  a  railroad  company 
to  keep  its  cars,  cabooses,  and  the  handrails 
thereof,  in  a  reasonably  safe  condition  for  its 
employes  who  have  to  work  with  such  instru- 
mentalities.—Gordon  V.  Kansas  City  Southern 
Ry.  Co.  (Mo.)  80. 

8  112.  It  is  not  negligence  per  se  in  Kansas 
to  fail  to  block  a  railroad  switch. — Newlin  v. 
St.  Louis  &  S.  P.  R.  Co.  (Mo.)  125. 

8  112.  It  was  the  duty  of  a  railroad  compa- 
ny to  use  ordinary  care  to  keep  its  track  in  a 
reasonably  safe  condition  for  the  protection  of 
a  fireman.— St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Holt  (Tex.  Civ.  App.)  581. 

8  112.  It  was  the  duty  of  a  railroad  engi- 
neer operating  bis  engine  on  a  switch  to  use 
ordinary  care  to  discover  that  the  track  on 
which  his  engine  was,  was  not  obstructed  by 
cars  on  the  other  track  which  were  not  within 
clearance  distance. — St.  I.«uis  Southwestern 
Ry.  Co.  of  Texas  v.  Holt  (Tex.  Civ.  App.)  581. 

8  112.  Grass  growing  on  railroad  track  and 
ol»curing  unfilled  space  into  which  a  brakeman 
stepped  could  operate  as  a  cause  to  make  omis- 
sion to  fill  space  negligence.— St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Ford  (Tex.  CIt. 
App.)  709. 

8  116.  A  master  held  negligent  in  furnish- 
ing plaintiff  a  defective  ladder  which  negli- 
gence was  the  proximate  cause  of  plaintiff's 
injury.— Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Adams 
(Tex.  Civ.  App.)  876. 

8  118.  Contractor  widening  railroad  tunnel 
held  bound  to  furnish  a  laborer  removing  rock 
blown  down  by  blasting  a  reasonably  safe 
place  to  work. — Mason,  Hanger  &  Coleman  Co. 
v.  Kennison  (Ky.)  999. 

8  124.  A  railroad  company  is  bound  to  exer- 
cise reasonable  care  by  inspection  to  keep  the- 
place,  means,  and  appliances  furnished  to  em- 
ployes in  a  reasonably  safe  condition. — St.  Louis 
Southwestern  Ry.  Co.  v.  Lewis    (Ark.)  268. 

8  124.  A  master's  duty  to  use  reasonable 
care  to  provide  servants  with  reasonably  safe 
appliances  and  places  to  work,  includes  the  duty 
to  make  a  reasonable  inspection. — Woodson  v. 
Prescott  &  X.  W.  R.  Co.  (Ark.)  273. 
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{  120.  An  injury  to  a  servant  operating  a 
Jmnd  saw  held  not  to  be  tlie  proximate  result 
"f  the  saw  coraine  off  the  wheels  on  which  it 
was  riiuuiuK.— Com  t.  John  II.  Talge  liouuge 
Co.  (Mo.)  1. 

{  129.  Where  an  emplo^-€  who  was  putting 
fuel  oil  in  defendant's  engine  stepped  upon  the 
top  of  an  oil  1k)x  which  was  covered  with 
xrease,  and  slipped  and  fell,  defendant's  negli- 
gence in  permitting  the  box  to  be  covered  with 
grease  was  the  proximate  cause  of  his  injuries, 
caused  by  the  fall.— Houston  &  T.  C.  R.  Co. 
V.  Alexander  (Tex.  Civ.  App.)  «02. 

$  129.  A  master's  negligence  in  furnishing 
jtlaintifE  a  defective  ladder,  held  to  be  the 
proximate  cause  of  plaintiff's  injury.— Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Adams  (Tex.  Civ.  App.) 
876. 

(C)    Metlioda  of  'Work,  Rales,  and  Orders. 

§  135.  The  violation  of  a  uniform  safety 
custom  in  the  operation  of  trains  in  defendant's, 
railroad  yard  held  to  raise  a  cause  of  action  to 
the  same  extent  as  If  it  had  been  a  printed  and 
published  rule.— Lewis  v.  Wabash  R.  Co.  (Mo. 
App.)  1090. 

i  137.  Statement  of  care  required  of_  engineer 
of  train  on  discovering  ijcril  of  section  hand 
on  track.— Chesapeake  &  O.  Ry.  Co.  v.  Lang's 
Adm'x  (Ky.)  993. 

§  149.  Where  a  servant  when  injured  was 
in  his  proper  place,  it  was  not  material  wheth- 
er he  nad  bt-en  specially  ordered  by  his  fore- 
man to  occupy  his  jiosition  or  not.— Mason, 
Hanger  &  Coleman  Co.  v.  Henrj-  (Ky.)  1001. 

ID)   IVarnlnK  and   InatractlmK  Servant. 

$  LW.  A  colliery  company's  failure  to  give 
miners  notice  of  when  a  blast  would  be  set  off 
in  a  main  entry  held  negligence.— Phenix  .lellico 
Coal  Co.  v.  Lemp  (Ky.)  418. 

(E)   Fellovr  Servanta. 

$  181.  TTnder  the  statutes  in  force  in  Feb- 
ruary. 1907.  a  railroad  conductor  in  charge  of 
a  gravel  train  snd  a  car  inspector  were  not  fel- 
low servants.-  St.  I^uis  Southwestern  Ry.  Co. 
v.  Lewis   (Ark.)  2(58. 

IS  198.  The  fireman  and  a  brakemaa  of  a 
train  held  fellow  servants.- Louisville  &  N.  R. 
Co.   V.   Pearcy   (Ky.)   1037. 

ji  198.  Men  employed  to  load  cars  held  not 
fellow  senants.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Romans  (Tex.)  1104. 

i  202.  A  railroad  company  held  liable  for 
injury  to  its  brakeman.  not  causing  death,  on- 
ly if  "the  negligence  of  its  engineer,  causing  it. 
was  gross.- Louisville  &  N.  R.  Co.  v.  Pearcy 
(Ky.)  1037. 

(F)  RUIu   Aasamed  by   Ser-vant. 

S  205.  A  laborer  removing  from  a  railroad 
tunnel  rock  blown  down  by  blasting  held  not 
required  to  exercise  any  diligence  to  discover 
hidden  dangers.- Mason.  Hanger  &  Coleman 
Co.  V.  Kennison  (Ky.)  999. 

i  205.  A  servant  is  not  bound  to  look  for 
hi<iden  danger  in  the  place  given  him  by  his 
master  in  which  to  work.— Masou,  Hunger  & 
Coleman  Co.  v.  Henry  (Ky.)  1001. 

§  205.  Application  of  rule  as  to  furnishing 
n  safe  place  for  a  servant  to  work  stated.- 
Keller  &  Brady  Co.  v.  Berry  (Ky.)  1009. 

i  208.  One  undertaking  to  drive  a  mule  in  a 
mine  held  to  assume  the  dangei-s  ordinarily  in- 
<'ident  to  the  occupation. — Green  River  Coal  & 
Coke  Co.  V.  Phaup  (Ky.)  051. 

Ji  209.  A  servant  having  accepted  employ- 
ment to  work  witli  a  band  saw  held  to  have 
ji.isnmed  tlie  ordinary  daugers  c-onnccted  tliere- 


with.— Coin    v.    John    H.    Talge    Lounge    Co. 
(Mo.)  4. 

I  210.  Statement  as  to  assumption  of  risk 
by  section  hand  in  attempting  to  remove  ve- 
locipede from  track  in  face  of  approaching 
train.— Chesapeake  &  O.  Ry.  Co.  v.  Lang's 
Adm'x  (Ky.)  093. 

§  210.  An  employ^  whose  duty  it  was  to  fill 
engine  tenders  with  fuel  oil,  and  who,  in  de- 
scending from  a  tender  in  the  usual  way  after 
filling  it,  stepped  on  the  top  of  a  slanting  fuel 
box  which  was  covered  with  grease,  and  slip- 
ped and  fell,  held  not  to  have  assumed  the  risk 
of  injury.— Houston  &  T.  C.  R.  Co.  v.  Alexan- 
der (Tex.  Civ.  App.)  602. 

I  213.  A  railway  employ^  does  not  assume 
the  risk  of  the  negligence  of  the  railway  com- 
pany in  the  operation  of  a  train.— Trinity  &  B. 
V.  Ry.  Co.  V.  Elgin  (Tex.  Civ.  App.)  577. 

§  216.  An  infant  servant,  killed  by  the  pre- 
mature explosion  of  dynamite  caused  by  the 
negligence  of  his  father  acting  as  foreman,  held 
not  to  have  assumed  the  risk. — Walton  &  Co.  v. 
Burchel   (Tenn.)  391. 

i  217.  A  mule  driver  in  a  mine  held  to  hove 
assumed  the  danger  incident  to  the  defective 
condition  of  the  car  in  which  he  was  riding.- 
Green  River  Coal  &  Coke  Co.  v.  Phaup  (Ky.> 
651. 

$  217.  Where  a  servant  discovers  or  miglii 
discover  that  the  machinery  is  unsafe,  and 
continues  in  the  employment,  he  cannot  recov- 
er for  injuries  resulting. — Coin  v.  John  H. 
Talge  Lounge  Co.  (Mo.)  1. 

I  217.  In  an  action  by  a  servant  for  person- 
al injuries,  the  neglect  of  the  master  to  fur- 
nish a  reasonably  safe  place  to  work,  though 
with  the  servant's  knowledge,  does  not  make 
the  danger  arising  therefrom  a  risk  assunjed  by 
the  servant.— Wilson  v.  United  Rys.  Co.  of  St. 
Louis  (Mo.  App.)  1083. 

S  217.  A  servant  held  to  have  aR.««umed  a 
certain  risk  of  his  eim>Ioyment. — Maxwell  Gin- 
ning Co.  V.  Wallan  (Tex.  Civ.  App.)  182. 

i  217.  While  a  railroad  fireman  assumed  thv. 
ordinary  risks  of  his  employment  and  all  ex- 
traordinary risks  of  which  he  knew  or  should 
have  khown,  he  did  not  assume  risks  of  which 
he  had  no  knowledge  due  to  the  company's  fail- 
ure to  exercise  reasonable  care. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Holt  (Tex. 
Civ.  App.)  581. 

I  217.  A  servant  injured  while  using  a  de- 
fective ladder,  of  which  defect  he  had  uo 
knowledge,  held  not  to  have  assumed  the 
risk.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Adam* 
(Tex.  Civ.  App.)  87G. 

§  217.  Where  a  servant  was  injured  by  the 
breaking  of  a  defective  ladder,  an  instruction 
that  he  did  not  assume  the  risk,  unless  he  knew 
of  the  defect  at  the  very  time  he  was  injured. 
held  proper.— Gulf,  C.  &  8.  F.  Ry.  Co.  v. 
Adams  (Tex.  Civ.  App.)  870. 

{  219.  A  servant  may  not  work  in  a  place 
where  the  danger  is  so  obvious  that  an  ordina- 
rily prudent  man  would  not  take  the  risk.— 
Mason,  Hanger  &  Coleman  Co.  v.  Henry  (Ky.i 
1001. 

i  219.  A  servant  does  not  assume  the  risk  of 
danger  from  unsafe  machinery  unless  the  de- 
fects are  obvious.— Coin  v.  John  11.  Talgi' 
Lounge  Co.  (Mo.)  1. 

§  221.  The  rule  as  to  a  master's  liability  on 
ills  agreement  to  repair  defects  in  inncliinery 
held  not  to  apply  where  he  promises  to  eiiuip 
a  baud  saw  with  guards. — Coin  v.  John  II. 
Talge  Lonuge  Co.  (SIo.)  1. 

§  221.  A  pi-omise  of  a  master's  sui>erinten<l- 
cnt  to  furnish  a  guard  for  machinery  which  wn.s 
not   defective   was   without   consideration.   aii<l 


Tvplcs,  dlvlsIoBs,  &  ■•ction  ({)  NUMBERS  In  tUa  Iad«x,  *  Dec.  ft  Amer.  Dig*,  ft  Reporter  Ind«x«a  agrM 

Digitized  by  LaOOQlC 


ine  promise  must  nave  been  the  inducing  motive 
which  kept  the  servant  at  work,  and  without 
which  he  would  have  quit. — Coin  v.  John  H. 
Talge  Ijounge  Co.  (Mo.)  1. 

<U)  CoDtribatory    KeKllaroce    of    Servant. 

$  'iXi.  WTiere  an  employ^,  who  was  enjtaged 
iic  night  in  filling  a  tender  with  fuel  oil,  in 
imssing  from  the  tender  in  the  usual  way  step- 
])ed  on  the  top  of  a  slanting  fuel  box  which  was 
covered  with  grease,  and  slipped  and  fell,  he 
was  not  guilty  of  contributory  negligence. — 
Houston  &  T.  C.  R.  Co.  v.  Alexander  (Tex. 
(^v.  App.)  602. 

i  2.S3.  A  servant  injnrc<I  while  atteuipting 
to  use  a  defective  ladder  in  accordance  with 
(lirectious  of  his  8U|>erior.  held  not  negligent. — 
•  Julf,  C.  &  S.  F.  Ky.  Co.  v.  Adams  (Tex.  Civ. 
App.)  876. 

S  2.35.  A  servant,  without  knowledge  of  no- 
(iccH  requiring  inspection  of  tools,  held  not 
re<niired  to  make  such  inspection. — Gulf.  C.  & 
S.  F.  Ry.  Co.  v.  Adams  (Te»  Civ.  App.)  876. 

S  236.  A  railroad  company  held  liable  for 
injury  to  its  section  band  while  riding  a  ve- 
locipetlc  on  the  track  by  being  struck  by  a 
train  only  in  case  of  negligence  after  his 
peril  was  discovered.— Chesapeake  &  O.  Ry. 
<o.   v.   Langs   Adm'x    (Ky.)   993. 

S  236.  A  servant  whose  duty  required  him 
to  board  a  locomotive  under  an  archway  held 
t-ntitled  to  presume  that  it  would  remain  sta- 
tionary until  he  was  warned  by  bell  or  whistle. 
—Lewis  v.  Wabash  R.  Co.  (Mo.  App.)  1090. 

S  240.  A  railroad  switchman  held  not  negli- 
cout  because  attempting  to  uncouple  a  car  by 
■  Irawing  out  the  coupling  pin  from  the  platform, 
instead  of  uncoupling  by  using  a  lever  at  the 
.•^ide  of  the  car. — (jordon  v.  Kansas  City  South- 
ern Ry.  Co.  (Mo.)  80. 

$  246.  The  rule  that  acts  done  in  an  emei^ 
i:cncy  on  an  impulse  are  not  negligence  as  a  mat- 
ter of  law  applies  to  the  protection  of  life  as 
well  as  where  the  duty  devolves  on  one  to  pro- 
Ifct  his  emnlover's  property. — Trin'*''-  &  B.  V. 
Ity.  Co.  v.  Elgin  (Tex.  Civ.  App.)  377. 

S  247.  Any  negligence  of  a  brakeman  in  tak- 
ing a  position  on  the  railroad  in  front  of  an 
(•ngine.  held  not  to  preclude  recovery  for  acci- 
dent which  would  not  have  happened  but  for 
Iiis  foot  getting  cauglit  betweeu  the  ties.— St. 
Ivouis  Southwestern  Ry.  Co.  of  Texas  v.  Ford 
(Tex.  Civ.  App.)  709. 

i  248.  A  railroad  company  held  liable  for 
injury  to  a  section  hand  on  track  using  railroad 
velocipede,  though  he  was  negligent  in  going 
there,  where  after  discovery  of  peril  ordinary 
care  was  not  used  to  avoid  injuring  him. — Ches- 
apeake &  O.   Ry.   Co.  V.   Ijang's   Adm'x  (Ky.) 

(H)   Action*. 

.Vpplicability  of  instructions  to  case,  see  Trial, 
I   2,52. 

.\ssumption  by  judge  as  to  facts  in  instructions, 
see   Trial,  i  19L 

Disjunctive  and  alternative  allegations,  see 
IMeuding,    $   20. 

Instructions  on  weight  and  sufficiency  of  evi- 
dence, see  Trial,  i  194. 

S  2.">»>.  A  petition  for  injuries  to  a  servant 
'irld  to  sutilciently  show  the  nature  of  plain- 
iff's  employment.— Dawson  v.  King  (Tex.  Civ. 
\pp.)  Oil. 

S  2.'>7.  A  petition  for  injuries  to  a  servant 
'leld   sufficient  as   against   a   special   exception 


neia  to  state  a  cause  ot  action  tor  common-iaw 
negligence  in  the  retention  of  an  incompetent 
8er\-ant. — Lewis  v.  Wabash  R.  Co.  (Mo.  App.) 
1090. 

S  258.  A  petition  for  injuries  to  a  servant 
by  being  struck  by  a  door  while  engaged  in 
gettiug  a  hammer  from  an  upper  floor  in  a 
building  held  to  state  a  cause  of  action  as 
against  a  general  demurrer. — Dawson  v.  King 
(Tex.  Civ.  App.)  917. 

I  258.  A  petition  for  injuries  to  a  servant 
held  sufficient  as  against  a  special  exception 
that  it  should  have  alleged  that  the  rolling  door 
by  which  plaintiff  was  injured  was  defectively 
coustructed.— Dawson  v.  King  (Tex.  (^iv.  .\pp.) 
917. 

i  259.  A  petition  for  injuries  to  a  servant 
held  sufficient  as  against  a  special  exception 
that  the  petition  should  have  stated  that  the 
employfe  by  whose  negligence  the  door  was 
left  insecure,  by  which  plaintiff  was  injured, 
were  not  his  fellow  servants  or  servants  sub- 
ject to  his  control. — Dawson  t.  King  (Tex. 
Civ.  App.)  917. 

S  200.  A  iietition  for  injuries  to  a  sen-ant 
held  sufficient  as  against  a  special  exception 
that,  plaintiff  having  assumed  by  his  own  choice 
an  unusual  and  dangerous  method,  he  assumed 
the  risk.— Dawson  v.  King  (Tex.  Civ.  .Vpp.)917. 

Ji  261.  A  petition  for  injuries  to  a  servant 
held  sufficient  as  against  a  s|>ecial  exception 
that  the  negligent  act  of  plaintiff  was  the 
cause  of  his  injury. — Dawson  v.  King  (Tex. 
Civ.  App.)  917. 

i  261.  A  petition  for  injuries  to  a  servant 
held  sufficient  as  against  a  special  exception 
that  plaintiff  should  have  allej^ed  that  the  use 
of  the  door  by  which  he  was  injured  was  ii«'<- 
essary  to  a  proper  prosecution  of  his  work.— 
Dawson  v.  King  (Tex.  Civ.  App.)  917. 

i  261.  A  petition  for  injuries  to  a  servant 
held  sufficient  as  against  a  special  exception 
that  plaintiff  in  placing  his  hand  on  the  rolling 
door  by  which  lie  was  injured  committed  a 
voluntary  and  unnecessary  act  not  in  the  dis- 
charge of  his  duty. — Dawson  v.  King  (Tex. 
Civ.  App.)  917. 

§  264.  The  evidence  requisite  in  an  action 
against  a  railroad  company  for  causing  the  death 
of  a  switchman  stated. — Newlin  v.  St.  Louis  & 
S.  F.  R.  Co.  (Mo.)  125. 

f  264.  Where  a  petition  for  injuries  to  a 
railroad  servant  stated  a  cause  of  action  un- 
der Rev.  St.  1899,  S«  2873,  2874,  2875  (Ann. 
St.  1906,  pp.  165.">-16.57),  it  was  not  material 
that  it  also  alleged  negligence  in  keeping  care- 
less employes. — Lewis  v.  Wabash  K.  (^o.  (Mo. 
App.)   1090. 

Ji  265.  Presumptions  that  the  master  has  per- 
formed his  duty  to  furnish  safe  and  suitable 
appliances,  and  has  no  knowledge  of  defects, 
may  be  overcome  by  proof. — Woodson  v.  Pres- 
cott  &  N.  W.  R.  Co.  (Ark.)  273. 

i  265.  A  master's  negligence  in  failing  to  pro- 
vide reasonably  safe  appliances  cannot  be  in- 
ferred by  an  accident  to  a  .ten-ant. — Woodson 
V.  Prescott  &  N.  W.  R.  Co.   (Ark.)  273. 

S  2(k>.  The  bunlen  of  proof  of  a  master's 
negligence,  in  an  action  for  injuries  to  a  serv- 
ant, is  on  the  servant. — Woodson  v.  Prescott  & 
X.  W.  R.  Co.  (Ark.)  273. 

I  265.  One  suing  for  the  death  of  a  servant 
by  the  premature  explosion  of  dynamite  in 
charge  of  the  foreman  held  to  have  the  burden 
of  proving  tliat  the  explosion  was  caused  by  the 
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negligence  of  the  foreman.— Walton  ft  Co.  t. 
BuTchel  (Tenn.)  391. 

I  2C7.  In  an  action  for  the  death  of  a  serv- 
ant caused  by  the  negligence  of  a  foreman,  the 
loreman'g  negligence  may  be  proved  by  circum- 
Btancea.— Walton  &  Co.  v.  Burchel  (Tenn.)  391. 

f  270.  In  an  action  for  injuries  resulting 
from  an  alleged  defective  curved  rail,  plaintiff 
held  entitled  to  introduce  a  rule  of  the  railroad 
company  requiring  rails  to  be  curved  before 
laid.— Chesapeake  &  O.  By.  Co.  v.  Wiley  (Ky.) 
■102. 

i  270.  Why  an  engine  was  being  backed 
with  a  car  attached  to  make  a  coupling  to  an- 
other car  is  immaterial,  and  may  not  be  shown, 
in  an  action  for  injury  to  the  brakeman  through 
the  engine  not  being  stopped  on  a  signal  there- 
for.—Louisville  &  N..  R.  Co.  v.  Pearcy  (Ky.j 
1037. 

S  270.  That  a  railroad  company  had  piled 
timber  along  its  track,  so  that  the  view  between 
its  brakeman  and  engineer  was  obstructed,  may 
be  shown,  in  an  action  for  injury  to  its  brake- 
man  through  a  stop  signal  for  the  engine  not 
being  obeyed,  only  as  giving  the  reason  why 
the  brakeman  communicated  such  signal  to  the 
engineer  through  the  fireman,  instead  of  to  him 
directly. — Louisville  &  X.  R.  Co.  v.  Pearcy 
(Ky.)  1037. 

{  270.  Nothing  an  intoxicated  brakeman  did 
or  omitted  to  do  having  had  anything  to  do 
with  the  injury  to  another  brakeman,  held  such 
intoxication  could  not  be  shown,  in  an  action 
against  the  railroad  company  for  the  injury. — 
Louisville  &  N.  R.  Co.  Pearcy  (Ky.)  1037. 

I  270.  In  an  action  for  injuries  to  a  servant, 
evidence  held  admissible  in  rebuttal  to  contra- 
dict the  testimony  of  defendant's  foreman. — 
Gulf.  C.  &  8.  F.  Ry.  Co.  v.  Adams  (Tex.  Civ. 
App.)  876. 

{  274.  In  an  action  for  the  death  of  an  em- 
ploy<!  engaged  in  putting  fuel  oil  In  an  engine 
tender,  by  slipping  on  a  creasy  fuel  box  lid  in 
descending  from  the  tender,  testimony  that  de- 
cedent was  slow  and  awkward  in  filling  the 
tender,  and  the  engineer  told  him  to  hurry,  was 
admissible  on  the  question  of  contributory  neg- 
ligence .—Houston  &  T.  C.  R.  Co.  V.  Alexander 
(Tex.  Civ.  App.)  602. 

{  276.  Where  injuries  to  a  servant  may  have 
been  caused  by  either  of  two  things  for  only  one 
of  which  the  master  is  responsible,  held,  that  the 
servant  could  not  recover. — Coin  v.  John  H. 
Talge  Lounge  Co.  (Mo.)  1. 

{  276.  Evidence  held  to  show  that  a  storm,  in 
progress  at  the  time  a  railway  fireman  was  in- 
jured in  a  collision,  which  obliterated  the  view 
of  the  track  ahead,  was  a  violent  and  unprece- 
dented local  storm  which  could  not  have  been 
reasonably  anticipated  by  the  employes  of  the 
railroad  company.— Evans  v.  Wabash  R.  Co., 
(Mo.)  36. 

i  276.  Burden  of  proving  negligence  stated  in 
an  action  for  injuries  to  a  servant. — Gordon  v. 
Kansas  City  Southern  Ry.  Co.  (Mo.)  80. 

{  278.  That  a  railroad  employ^  was  injured 
by  a  defective  car  step  held  insufficient  to  justi- 
fy a  recovery  without  proof  of  the  railroad  com- 
pany's negligence. — St.  Louis  Southwestern  Ry. 
Co.  V.  Lewla  (Ark.)  268. 

I  278.  Failure  of  a  railroad  company's  car 
inspectors  to  discover  a  defective  car  step  held 
evidence  of  the  railroad  company's  negligence. 
—St.  Louis  Southwestern  Ry.  Co.  v.  LeTvis 
(Ark.)  268. 

§  278.  Negligence  of  a  master  ma^-  be  prov- 
ed by  evidence  of  a  defect  in  the  apphance  caus- 
ing the  injury,  discoverable  by  reasonable 
inspection.— Woodson  v.  Prescott  &  N.  W.  R. 
Co.    (Ark.)  273. 


{  278.  Burden  of  proving  negligence  stated  in 
an  action  for  injuries  to  a  servant. — Gordon  v. 
Kansas  City  Southern  Ry.  Co.  (Mo.)  8a 

{  278.  E>vidence  in  an  action  against  a  rail- 
road company  for  causing  the  death  of  a  switch- 
man held  not  to  sustain  the  allegations  as  to 
negligence.— Newlin  v.  St  Louis  &  S.  P.  B.  Co. 
(Mo.)  125. 

f  278.  In  an  action  (or  a  fireman's  death  by 
a  collision,  evidence  held  to  sustain  a  finding  of 
negligence.— St  Louis  Southwestern  By.  Co.  of 
Texas  v.  Holt  (Tex.  Civ.  App.)  581. 

i  278.  In  an  action  for  a  fireman's  death  by 
collision,  evidence  held  to  sustain  a  finding  that 
the  engineer  was  negligent — St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Holt  (Tex.  Civ. 
App.)  581. 

I  279.  In  an  action  for  the  death  of  a  loco- 
motive fireman  in  a  collision  with  another  train, 
evidence  held  not  to  show  that  the  engineer  of 
decedent's  engine  negligently  failed  to  keep  a 
proper  lookout  ahead  for  signals. — Evans  v.  Wa- 
bash B.  Co.  (Mo.)  36. 

i  279.  In  an  action  for  the  death  of  a  loco- 
motive fireman  in  a  collision  with  another  train, 
evidence  held  not  to  show  that  those  in  charge 
of  the  other  train,  which  had  been  compelled  to 
stop  because  of  fallen  telegraph  poles  over  the 
track  negligently  failed  to  give  proper  signals  to 
the  engineer  of  the  colliding  train  to  prevent  the 
accident— Evans  v.  Wabash  B.  Co.  (Mo.)  36. 

{  279.  In  an  action  for  the  death  of  a  serv- 
ant by  the  premature  explosion  of  dynamite  in 
charge  of  the  foreman,  evidence  held  to  estab- 
lish facts  justifying  the  inference  that  the  ex- 
plosion was  caused  by  the  negligence  of  the 
foreman.— Walton  &  Co.  v.  Burchel  (Tenn.)  301. 

§  281.  In  an  action  for  a  fireman's  death  by 
a  collision  caused  by  his  engine  sideswiping  box 
cars  on  a  connecting  switch,  evidence  held  not  to 
show  that  decedent  saw  the  box  cars  before  the 
collision.— St.  Louis  Southwestern  By.  Co.  of 
Texas  v.  Holt  (Tex.  Civ.  App.)  581. 

t  284.  Whether  a  railroad  company  main- 
taining a  hospital  department  conducted  the 
same  as  a  mere  charity  or  for  profit  held  for 
the  jury.— Zumwalt  v.  Texas  Cent  R.  Co.  (Tex. 
Civ.  App.)  1133. 

I  285.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  an  employ^  while  loading  a 
car.  evidence  hM  to  make  the  condition  which 
really  caused  plaintiffs  injury  a  question  for 
the  jury.— Missouri,  K.  &  T.  By.  Co.  of  Texas 
V.  Romans  (Tex.)  1104. 

f  286.  In  an  action  for  injuries  to  a  servant, 
plaintiff  held  entitled  to  go  to  the  jury  on  the 
question  of  defendant's  negligence  and  as  to 
whether  plaintiff  and  the  negligent  employ^ 
were  fellow  servants.— Crawford  v.  Sawyer  & 
Austin  Lumber  Co.  (Ark.)  286. 

§  286.  Evidence  as  to  negligence  of  the  en- 
gineer of  a  train  after  discovery  of  peril  of  a 
section  hand  on  the  track  held  to  prevent  di- 
rection of  a  verdict  for  the  company. — Chesa- 
peake &  O.  Ry.  Co.  V.  Lang's  Adm'x  (Ky.) 
993. 

{  286.  In  an  action  for  injuries  to  a  serv- 
ant, evidence  held  sufficient  to  go  to  the  jury  on 
the  question  of  defendant's  negligence.— Gordon 
V.  Kansas  City  Southern  Ry.  Co.  (Mo.)  80. 

i  286.  Sividence,  in  an  action  against  a 
railroad  for  injuries  to  an  employ^  hM  insu£a- 
cient  to  go  to  the  jury  on  the  question  of  de- 
fendant's negligence.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Romans  (Tex.)  1104. 

i  286.  Evidence  held  to  raise  the  question  of 
negligence  of  a  railway  company  in  carrying  a 
car  with  a  defective  brakebeam,  so  as  to  support 
an  instruction  thereon. — Trinity  &  B.  V.  Ry. 
Co.  V.  Elgin  (Tex.  Civ.  App.)  5i7. 
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ciy.  App.;  (uw. 

{  287.  Whether  plaintiff  and  a  co-empIoy6 
were  fellow  servanUi  held  a  question  for  the 
jury— Crawford  v.  Sawyer  &  Austin  Iiumber 
Co.  (Ark.)  286. 

I  289.  Whether  a  fireman  was  negligent  in 
remaining  on  the  engine  instead  of  jumping  held 
for  the  jury.— Woodson  v.  Prescott  &  N.  W.  R. 
Co.  (Ark.)  273. 

i  289.  Whether  a  brakeman  was  guilty  of 
contributory  negligence  in  going  on  tne  track 
without  waitinjg  to  see  whether  his  stop  sig- 
nal to  the  engine  was  obeyed  held  a  question 
for  the  jury.— Louisville  &  N.  R.  Co.  v.  Pear- 
cy  (Ky.)  1037 

i  289.  An  injured  railway  switchman  held 
not  negligent  as  matter  of  law  in  boarding  a 
moving  car. — Gordon  v.  Kansas  City  Southern 
Ry.  Co.  (Mo.)  80. 

{ '289.  A  switchman  attempting  to  uncouple 
a  caboose  from  the  front  end  held  not  negligent 
as  matter  of  law  in  trying  to  board  it  at  the 
front,  instead  of  the  rear,  end. — Gordon  v.  Kan- 
sas City  Southern  Ry.  Co.  (Mo.)  80. 

§  289.  In  an  action  by  a  servant  for  injuries 
received  while  helping  to  move  a  car  partly 
loaded  with  ties,  where  it  was  not  conclusively 
shown  that  he  was  careless  in  a  way  that 
helped  bring  about  the  accident,  it  was  not  er- 
ror to  refuse  to  direct  a  verdict  for  defendant. 
—Wilson  v.  United  Rys.  Co.  of  St.  Louis  (Mo. 
App.)  1083. 

§  289.  Whether  a  brakeman  killed  while  be- 
tween two  defective  cars  in  a  train  while  at- 
tempting to  stop  the  train  to  prevent  a  wreck 
was  guilty  of  contributory  neeligence  held  for 
the  jury.— Trinity  &  B.  V.  Ry.  Co.  y.  Elgin 
(Tex.  Civ.  App.)  577. 

§  289.  In  an  action  for  a  fireman's  death  by 
the  collision  of  his  engine  with  box  cars  on  a 
connecting  switch,  whether  decedent  was  ex- 
cusable for  not  se«ing  the  cars  before  the  colli- 
sion held  for  the  jary. — St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Holt  (Tex.  Civ.  App.)  .581. 

§  289.  For  a  brakeman  to  be  on  the  track  to 
get  on  the  engine  in  switching,  held  not  negli- 
gence as  a  matter  of  law. — St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Ford  (Tex.  Ciy. 
App.)  709. 

§  291.  Instructions  in  an  action  for  injuries 
to  an  em  ploy  fi  fteM  far  more  favorable  to  the 
employer  than  it  was  entitled  to.— Mason, 
Hanger  &  Coleman  Co.  v.  Kennison  (Ky.)  999. 

g  291.  In  an  action  by  a  servant  for  per- 
sonal injuries,  an  instruction  which  required  a 
jury  finding  that  certain  acts  of  negligence  di- 
rectly contributed  to  cause  plaintiffs  said  in- 
juries, instead  of  a  finding  that  those  acts  caus- 
ed the  injuries  held  erroneous. — Wilson  v.  Unit- 
ed Rys.  Co.  of  St.  Louis  (Mo.  App.)  1083. 

§  293.  Statement  of  how  instructions  as  to 
duty  of  engineer  on  discovering  peril  of  sec- 
tion hand  on  track  should  be  worded. — Chesa- 
peake &  O.  Ry.  Co.  v.  Lang's  Adm'x  (Ky.) 
093. 

g  293.  There  being  evidence  in  an  action  for 
injury  to  a  brakeman,  through  nonobservance 
of  a  stop  signal  given  by  him  to  the  fireman, 
that  the  signal  was  not  passed  by  the  fireman 
to  the  engineer,  held  the  jury  should  be  in- 
structed that.  If  it  was  not  so  passed,  the  com- 
pan.y  was  not  liable.— Louisville  &  N.  R.  Co. 
▼.  Pearcy  (Ky.)  1037. 

S  293.  In  an  action  for  a  fireman's  death  by 
collision  of  his'  engine  with  box  cars  on  a  con- 
necting switch,  where  there  was  evidence  of  de- 
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decedent. — St.   Louis   Southwestern   Ry.   Co.   of 
Texas  V.  Holt  (Tex.  Civ.  App.)  581. 

i  298.  In  view  of  pleading  and  evidence  in 
action  for  injury  to  brakeman  from  getting  his 
foot  caught  between  ties  in  the  track,  held  the 
charge  could  not  have  been  understood  to  au- 
thorize a  recovery  for  a  different  defect  than 
that  pleaded. — St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Ford  (Tex.  Civ.  App.)  709. 

8  295.  Instructions  on  assumption  by  a 
brakeman  of  risk  of  unsafe  condition  of  rail- 
road track,  held  not  calculated  to  confuse  and 
mislead  the  jury. — St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Ford  (Tex.  Civ.  App.)  709. 

{  296.  In  an  action  for  injuries  to  a  rail- 
road fireman,  an  instruction  that  plaintiff  was 
negligent  as  a  matter  of  law  in  not  leaping  from 
the  engine  held  erroneous. — Woodson  v.  Pres- 
cott &  N.  W.  R.  Co.  (Ark.)  273. 

I  296.  An  instrnction  as  to  contributory  neg- 
ligence of  a  servant  suing  for  injury  criticised, 
and  a  proper  form  given. — Lonisville  &  N.  R. 
Co.  v.  Pearcy  (Ky.)  1037. 

§  296.  In  an  action  for  the  death  of  a  brake- 
man,  an  instruction  held  not  erroneous  because 
it  made  the  judgment  of  decedent  the  criterion 
by  which  his  conduct  was  to  be  measured. — Trin- 
ity &  B.  V.  Ry.  Co.  V.  Elgin  (Tex.  Civ.  App.) 
577. 

I  296.  In  an  action  for  the  death  of  a  brake- 
man  while  attempting  to  stop  a  train  to  prevent 
injury  to  it,  an  instruction  relating  to  his  act- 
ing on  the  impulse  of  the  moment  held  proper 
under  the  evidence.— Trinity  &  B.  V.  Ry.  Co.  v. 
Elgin  (Tex.  Civ.  App.)  577. 

TV.  UABIUTIES   FOB   INJURIES   TO 
THIRD  PERSONS. 

(A)  Acta  or  OmlMlons  of  Senrant. 

S  302.  A  master  is  liable  for  injuries  to  per- 
son and  property  caused  by  the  negligence  of 
his  servant,  where  the  act  resulting  in  the  in- 
jury is  done  while  the  servant  is  acting  within 
the  scope  of  his  employment. — Shamp  v.  Lam- 
bert (Mo.  App.)  770. 

§  302.  It  is  a  sufficient  prima  facie  show- 
ing to  render  a  master  liable  for  negligent  in- 
jury by  his  servant  that  at  the  time  the  servant 
was  actually  engaged  in  the  performance  of  the 
particular  auties  for  which  he  was  employed.— 
Shamp  V.  Lambert  (Mo.  App.)  770. 

i  306.  To  charge  a  master  with  libel  for  the 
defamatory  words  of  a  servant  held  necessary 
to  allege  and  prove  that  the  master  directed 
or  authorized  the  servant  to  speak  the  words 
or  afterwards  api)roved  or  ratified  their  speak- 
ing.—Duquesne  Distributing  Co.  v.  Oreenbaum 
(Ky.)  1(^6. 

(B)  'Work  of  Independent  Contractor. 

i  315.  _  One  who  employs  a  contractor  exercis- 
ing an  independent  employment  to  do  a  piece 
of  work  is  not  in  general  liable  for  the  wrongs 
of  the  contractor,  his  subcontractors,  or  serv- 
ants.— Stephenville,  N.  &  S.  T.  Ry.  Co.  v.  Couch 
(Tex.  Civ.  App.)  180 ;  Same  v.  Carter  (Tex.  Civ. 
App.)  192. 

§  315.  Railroad  company  held  not  liable  for 
the  act  of  construction  contractors  in  scattering 
rock  on  adjoining  land,  where  the  contractors 
bad  not  completed  the  construction  of  the  road 
or  delivered  it  to  the  railroad  company.— Steph- 
enville, N.  &  S.  T.  Ry.  Co.  v.  Couch  ?Tex.  Civ. 
Aot).)  189;    Same  v.  Carter  (Tex.  Civ.  App.) 


For  easM  tn  Dec.  Dig.  A  Amer.  Digs.  1907  to  data  A  Indtzn  ■«•  same  topic  *  taction  (i)  NUHBBR 


Digitized  by 


Google 


tor  tne  acts  of  an  independent  contractor  stated. 
— Stephenville,  N.  &  S.  T.  Ry.  Co.  v.  Couch 
(Tex.  Civ.  App.)  180;  Same  v.  Carter  (Tex. 
<nv.  App.)  192. 

§  317.  Where  an  independent  contractor  in 
the  prosecution  of  his  work  exercises,  in  whole 
or  in  part,  a  franchise  granted  to  his  employer, 
the  latter  is  liable  for  his  torts. — Stephenville, 
N.  &  S.  T.  Ry.  Co.  v.  Couch  (Tex.  Cnv.  App.) 
180;    Same  v.  Carter  (Tex.  Civ.  App.)  192. 

§  318.  The  defense  of  independent  contractor 
is  not  available,  where  the  work  or  the  manner 
of  its  execution  involves  a  duty  to  the  public 
incuml>eut  on  the  proprietor  or  employer. — 
Stephenville,  N.  &  S.  T.  Ry.  Co.  v.  Couch  (Tex. 
Civ.  App.)  180;  Same  v.  Carter  (Tex.  Civ. 
App.)  192. 

§  319.  The  defense  of  indejtendent  contractor 
is  not  available,  where  the  injury  is  the  direct 
or  neccssarv  consequence  of  the  work  to  be 
done.— Stephenville.  N.  &  S.  T.  Ry.  Co.  v.  (^ouch 
(Tex.  Civ.  App.)  180;  Same  v.  Carter  (Tex. 
Civ.  App.)    102. 

i  323.  The  defense  of  independent  contractor 
is  not  available  where  the  act  contracted  to  be 
done  is  wrongful  or  tortious  in  itself. — Stephen- 
ville, N.  &  S.  T.  Ry.  Co.  v.  Couch  (Tex.  Civ. 
.Vpp.)  189;  Same  v.  (barter  (Tex.  Civ.  App.) 
102. 

a  324.  The  defense  of  independent  contractor 
is  not  available,  where  the  proprietor  interferes 
with  the  contractor  in  the  perforL  ance  of  the 
work,  or  it  has  been  <-ompleted  and  accepted. — 
Stephenville,  N.  &  S.  T.  Ry.  Co.  v.  Couch  (Tex. 
Civ.  App.)  189;  Same  v.  Carter  (Tex.  Civ. 
.\pp.)    102. 

(C)   Actions. 

§  329.  The  general  rule  that,  when  it  is  at- 
tempted to  hold  a  master  liable  for  the  wrong- 
ful act  of  his  servant,  it  is  sufficient  to  describe 
the  act,  and  charge  that  it  was  done  by  the 
servant  acting  within  the  scope  of  his  employ- 
ment, held  not  to  apply  when  it  is  attempted 
to  hold  the  master  in  slander  for  words  spoken 
bv  his  servant. — Duquesne  Distributing  Co.  v. 
(Jreenbanm  (Ky.)  102tj. 

$  330.  In  an  action  for  injuries  to  a  pedes- 
trian struck  by  an  automobile,  the  proof  held 
10  show  prima  facie  that  plaintiff  received  her 
injury  through  the  negligence  of  defendant's 
servant  while  acting  within  the  scope  of  his 
employment.— Shamp  v.  Lambert  (Mo.  App.) 
770. 

MATERIALITY. 

Of  alteration  of  written  instrument,  see  Altera- 
tion of  Instruments. 

Of  evidence  in  civil  actions,  see  Evidence.  §  144. 

Of  testimony  as  element  of  perjury,  see  I'erjury, 
S3G. 

MAYOR. 

of  city,  election  or  appointment  to  fill  vncnnc.v, 
see  Municipal  Corporations,  §  l:{1. 

MEASURE  OF  DAMAGES. 

See  Damages,  §|  07-124. 

MECHANICS'  LIENS. 

UistiiiKUij^ln'il  from  hilmr  li.'ii.  src  .Masti'r  ami 
Serviuit.   S   S2. 


tractor.— Spann  v.  King  (Tex.  Civ.  App.)  207. 

MENTAL  SUFFERING. 

Grounds  for  damages,  see  Damages,  {  4!>. 

Recovery  for  mental  suffering  caused  by  uejcn- 
gence  of  telegraph  or  telephone  comiiany.  s^ 
Telegraphs  and  Telephones,  {  C8. 

MERGER. 

Of  churches,  see  Religious  Societies,  $  34. 

MESNE  PROFITS. 

In  ejectment,  see  Ejectment,  {  127. 

MINES  AND  MINERALS. 

H.  TITI.E,  OONVETAirCES,   AHD 
CONTRACTS. 

(C)   Leases,   Llcenaea,  and  Contracts. 

Estopi>el  of  real  owner  of  land  to  deny  va- 
lidity of  lease  by  person  holding  legal  titfe. 
see  Estoppel,   i  04. 

Jurisdiction  of  action  involving  rights  under  oil 
lease  dependent  on  amount  in  controversy.  •«* 
Courts,  §  17t». 

Oil  lease  as  conveyance  of  an  interest  in  lii&>l 
within  law  limiting  jurisdiction  of  court,  s" 
Courts,  S  l(i3. 

i  77.  Tlie  right  to  declare  an  oil  lease  for- 
feited is  a  personal  privilege  of  the  lessor,  an-l 
when  he  elects  to  waive  it  no  one  else  may  ttk^ 
advantage  of  it. — Xew  Domain  Oil  &  <Ja.«i  «> 
V.  Gaffney  Oil  Co-   (Ky.)  ($09. 

m.   OPEBATION    OF    MINES,    QUAS- 
RIES.   AND   WELLS. 

(C)  Rlarhts     and     L.lal>ilitles     Incident     to 
'Workingr. 

Inabilities  of  mine  operators  for  injuries  u- 
servants,  duty  to  give  warning  of  danger,  ».- 
Master  and  Servant,  §  loO. 


See  Infants. 


MINORS. 


MISCONDUCT. 


Of  or  affecting  commissioners  in  prooeo-lings  lor 
establishment  of  highway,  see  Uig~         9.  f  .'&• 

MISREPRESENTATION. 

.See  False  Pretenses;    Fraud. 
Affecting  validity  of  power  of  attomev.  see  I'rii.- 
<ipal  and  .Vgent,  §S  19,  24,  1!>0.  15I3. 

MISTAKE. 

.\ffecting  adverse  possession,  sec  -Adverse  Pi--- 
session.  g  (io. 

In  conreyancc$,  coniractg.  or  otker  iran»a-ti'ti.> 
Application  to  purchase  school  lands,  see  P<i  - 

lie  I^ands.  i  173. 
Contract  for  charges  for  transportation  of  liv 

stock,  see  Carriers.  fS  192.   1*3. 
In  goveniinent  survey,  see  Public  LAnds.  f  J>. 

MITIGATION. 

Of  (laiiinjtes.  see  Dnmnpes.  jS  (12. 
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MODIFICATION. 

of    bill  of  exchange   or  promlssor;   note,   see 

Bills  and  Notes,  i  137. 
Of  injunction,  see  Injunction,  |  163. 
Of  judgment  or  order  on  appeal,  see  Appeal 

and  Error,  f  1151. 

MONEY  RECEIVED. 

Action  against  attorney  for  funds  collected,  see 

Attorney  and  Client,  {  128. 
Uecovery  of  tax  paid,  see  Taxation,  {  534. 

§  1.  An  action  for  money  had  and  received 
will  lie  in  lieu  of  an  action  on  contract  when- 
t'ver  defendant  has  received  money  which  be- 
longs to  plaintiff,  and  which  natural  justice 
and  equity  require  him  to  pay  over. — Jenkins  v. 
flopton  (Mo.  App.)  759. 

I  19.  In  an  action  for  money  had  and  re- 
i-eived,  plaintiff  held  entitled  to  go  to  the  jury 
•  >n  the  question  what  compensation  defendant 
was  entitled  to  retain,  though  the  special  con- 
tract in  regard  thereto  was  not  proved  as  alleg- 
•■d  in  the  petition. — Jenkins  v.  Clopton  (Mo. 
App.)  759. 

MONOPOLIES. 

ii  rants  of  privileges  or  immunities,  see  Con- 
stitutional Law,  i  207. 

n.   TB1T8TS   AND    OTHEB    COMBINA- 
TIONS  IN   BES'lRAINT 
OF  TBADE. 

S  18.  A  combination  of  insurance  agents  and 
formation  of  a  corporation  held  not  in  violation 
of  Act  Jan.  23.  1905.  known  as  the  ".4nti-Tru«t 
F^aw"  (Laws  1905.  p.  1).— Bloom  v.  Home  Ins. 
.\geucy  (Ark.)  293. 

MOOT  QUESTIONS. 

As  ground  for  review  in  criminal  prosecution, 
see  Criminal  Law,  {  1134. 

MORTGAGES. 

Ry  or  to  tenant  in  common,  see  Tenancy  in 
Common,  S  46. 

Of  homestead,  see  Homestead,  §  115. 

Of  separate  estate  of  married  woman,  see  Hus- 
band and  Wife,  i  169. 

I.  REQUISITES  AND   VALIDITY. 

(.V)   Natnre  and  Esaentiala  of  ConTeyanees 
an    Security. 

i  28.  A  duly  executed  and  acknowledged  in- 
strument held  an  equitable  mortgage. — Ward  v. 
Stark  Bros.  (Ark.)  ,'J82. 

I  32.  A  deed  absolute  in  form  held  required 
to  be  construed  as  a  deed,  and  not  as  a  mort- 
sage.— Elliott  v.  Morris  (Tex.  Civ.  App.)  209. 

S  37.  In  the  absence  of  fraud  or  mistake  in 
ihe  execution  of  a  deed  absolute  in  form,  the 
grantor  is  estopped  to  deny  the  bona  Kdes  of 
the  transaction,  or  to  impeach  the  deed  by 
parol  evidence  that  it  was  coupled  with  a  se- 
cret trust  contradictory  of  its  terms  and  mean- 
ing.— Bennett  v.  Bennett  (Ky.)  405. 

(B)  Form    and    Contents    of    Inittrnnients 

{  50.  The  indebtedness  clause  of  n  mort- 
gage held  to  snfticu'ntly  set  forth  the  character 
of  the  indebtedness. — Cazort  &  McfJehee  Co.  r. 
lUinbar  (Ark.)   270. 


n. 


BECOBDINO  AND   BEOISTBA- 
TION. 


8  94.    A  defect  in  a  record  of  n  mortgage  as 
to  the  description  of  the  pro|)erty  does  not  in- 


validate the  lien,  where  the  original  instrument 
was  correct.— Ward  v.  Stark  Bros.  (Ark.)  382. 

m.  GOKSTBUGTION  AND   OPERA- 
TION. 

(B)  Partlea    and   Debts    or   Uabilltles    Sc- 
oured. 

f  114.  A  mortgage  stating  that  it  is  security 
for  a  debt  named  cannot  be  made  to  cover  other 
obligations.— Briggs  v.  Steel  (Ark.)  754. 

(D)   Ijlen  and  Priority. 

Priority  of  note  given  by  devisee  to  equalize 
shares  as  required  by  will,  effect  of  record 
of  will  as  notice,  see  Wills,  §  744. 

IX.  F0BECI.08URE  BT  EXEBCISE  OF 
POWEB  OF   SAI.E. 

Presumption  as  to  performance  of  duty  by  ap- 
pralers,  see  Evidence,  §  83. 

§  342.  A  trustee  cannot  be  substituted  for 
the  trustee  named  in  a  trust  deed,  unless  the 
conditions  authorizing  the  substitution  exist.— 
Arnold  v.  Watson  (Ark.)  354. 

S  342.  The  appointment  of  a  substituted 
trustee  in  a  deed  of  trust  by  the  beneficiary 
therein  held  valid  under  the  terms  of  the  deed 
of  trust  and  the  facts. — Arnold  v.  Watson  (Ark.) 
354. 

5  342.  Recitals  in  a  deed,  executed  by  a  sub- 
stituted trustee  legally  appointed,  as  establish- 
ed by  the  evidence,  held  prima  facie  true.— 
Arnold  v.  Watson  (Ark.)  354. 

i  369.  In  an  action  to  set  aside  a  deeil  on 
foreclosure  of  the  trust  deed,  evidence  held  not 
to  show  that  the  land  was  appraised  at  a  gross- 
ly inadequate  value.— Arnold  v.  Watson  (Ark.) 
354. 

§  3U9.  In  a  suit  to  set  aside  a  deed,  executed 
by  a  substituted  trustee  in  a  trust  deed  to  the 
beneficiary,  evidence  held  not  to  show  that  the 
beneficiary,  by  fraud  and  collusion,  prevented 
other  bidders  from  participating  in  the  sale. — 
Arnold  v.  Watson  (Ark.)  354. 

i  374.  Where  land  was  sold  in  accordance 
with  law  and  the  provisions  of  the  mortgage, 
it  vested  in  the  purchaser  an  equitable  title, 
although  no  deed  was  made.— Morgan  v.  Kcn- 
drick  (Ark.)  278. 

X.   FOBEGI.OSUBE  BT  ACTION. 

(B)  RlKht  to  Foreclose  and  Defenses. 

i  405.  The  condition  in  an  indemnity  mort- 
gage to  save  the  mortgagee  harmless  held  not 
broken  until  the  mortgagee  is  damnified,  but 
the  condition  in  a  mortgage  to  satisfy  a  liabil- 
ity, held  broken  on  the  accrual  of  the  liability. 
— Cazort  &  McOebee  Co.  v.  Dunbar  (Ark.)  270. 

i  405.  A  surety  on  a  supersedeas  bond  ob- 
taining a  mortgage  to  secure  him  from  liability 
held  entitled  to  foreclose  the  same. — Cazort  & 
McGehee  Co.  v.  Dunbar  (Ark.)  270. 

(F)  neadlns  and  Kvidence. 

S  459.  In  foreclosures,  a  general  denial  is 
sufOcient  to  require  proof  of  the  execution  of 
the  mortgage,  where  it  is  alleged  in  the  plead- 
ings, or  shown  by  the  evidence,  that  the  origi- 
nal has  been  lost  or  destroyed.- Blair  v.  Breed- 
ing (Tex.  Civ.  App.)  860. 

(I)   JndKment    or    Decree    and    Kzecntlon. 

8  488.  Under  the  express  provisions  of  Civ. 
Code  I'rac.  8  694,  the  court,  before  ordering  the 
sale  of  real  property  for  payment  of  a  debt, 
may  determine  from  the  pleadings  whether  the 
property  can  be  divided  without  materially  im- 
pairing jts  value.— Bnrge  v.  Chestnut  (Ky.)  8*9. 
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For  particular  purpotet  or  relief. 

Arrest  of  judgment  in  criminal  prosecutions, 
gee  Criminal  Law.  §§  941-943. 

Continuance  in  civil  actions,  see  Continuance. 

Direction  of  verdict  in  civil  actions,  see  Trial, 
I   169. 

Dismissal  of  appeal  or  writ  of  error,  see  Appeal 
and  Error,  {  801. 

New  trial  in  civil  actions,  see  New  Trial,  {{ 
118,  150. 

New  trial  in  criminal  prosecutions,  see  Crim- 
inal Law,  {{  941-943. 

Presentation  of  objections  for  review,  see  Ap- 
peal and  Error,  §$  198-231. 

Quashing  indictment  or  information,  see  In- 
dictment and  Information.  S§  137-140. 

Relating  to  pleadings,  see  Pleading,  §§  343,  367. 

MOTOR  VEHICLES. 

Liability  of  owner  for  injuries  caused  by  neg- 
ligence of  chauffeur,  see  Master  and  Servant, 
§   330. 

On  streets,  liabilities  for  injuries  from,  see  Mu- 
nicipal Corporations,  {(  705,  706. 

MUNICIPAL  CORPORATIONS. 

See  Schools  And  School  Districts,  g  12. 
Injunctions  affecting,  see  Injunction.  §  84. 
Mandamus,  see  Mandamus,  §§  72,  79. 
Ordinances  relating  to  intoxicating  liquors,  see 

Intoxicating  Liquors. 
Special  or  local  laws  relating  to  classification 

of,  see  Statutes,  i  92. 
Street   railroads,    see    Street   Railroads. 
Water  supply,  see  Waters  and  Water  Courses, 

I  196. 

I.   CBEATIOM,    AI.TEBATIOM,    EXIST- 
ENCE. ANB  OISSOI.UTIOM. 

(A)  Incorporation    and    Ineldentu    of    Ex- 

lutenee. 

Judicial  notice  of  incorporation,  see  Criminal 
Law,  8  304. 

f  18.  The  legality  of  the  corporate  existence 
of  a  city  and  the  election  and  incumbency  of  its 
ofBcers  hc4d  subject  to  attack  only  in  quo  war- 
ranto, under  Rev.  St.  1895,  art.  4343.— Ex  parte 
Keeling  (Tex.  Cr.  App.)  605. 

S  21.  A  person's  arrest  and  detention  for  vio- 
lating an  ordinance  of  a  city  using  a  certain 
name  held  under  color  of  authority.— Ex  parte 
Keeling  (Tex.  Cr.  App.)  605. 

m.  I.EGISUI.TIVE  CONTBOI.  OF  BTO- 

NICIPAI.  ACTS.  RIGHTS.  AND 

I.IABIUTIES. 

§  73.  Laws  1908,  p.  158,  c.  61,  held  not  un- 
constitutional as  a  violation  of  the  spirit  of 
local  self-government. — City  of  Louisville  v.  Com- 
monwealth (Ky.)  411. 

IV.  PROCEEDINGS    OF    COUNCII.   OR 
OTHER   GOVERNING   BODY. 

(B)  Orillnnnceii   and   By-Lavrs   In   General. 

Qabeas  corpus  to  obtain  release  for  arrest  and 
detention  for  violation  of  ordinance  adopted 
by  city  under  wrong  name,  see  Habeas  Cor- 
pus, i  32. 

i  106.  The  enacting  clause  of  a  city  ordi- 
nance. In  the  form  prescribed  by  Rev.  St.  1895, 
art.  .559,  held  sufficient.— Ex  parte  Keeling  (Tex. 
Cr.  App.)  005.  , 
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of  mayor  is  to  be  filled  by  special  elections. — 
Hogins   V.   Bullock   (Ark.)   1064. 

nc  PUBUC  IMPBOVEMEMTS. 

(A)  Power     to     Make     ImproTementa      or 

Grant  Aid  Therefor. 

It  270.  Under  Ky.  St.  1909,  |  3105  (Ru.«- 
sell's  St.  §  1194),  a  city  council  held  empowered 
to  decide  as  to  what  sewers  shall  be  constructed, 
and  when  the  work  shall  be  done  at  the  commnn 
expense.— Bain  v.  City  of  Lexington  (Ky.)  ixM. 

(B)  Preliminary     Proceedinira     and     Urdt- 

nances  or  Reaolntlona. 

8  308.  An  abutting  owner  hdd  liable  to  a 
contractor  constructing  a  sidewalk  and  retain- 
ing wall  in  front  of  his  premises — Blake  v. 
Scott  (Ark.)  1054. 

i  314.  Failure  of  a  city  to  file  plans  and 
specifications  of  a  proposed  street  improvement, 
as  required  by  Rev.  St.  1899,  §  58i>9,  as  amend- 
ed by  Laws  1901.  p.  65  (Ann.  St.  1906,  p.  2967). 
held  not  to  invalidate  the  contract. — McCoy  v. 
Randall  (Mo.)  31. 

i  314.  Specifications  for  a  street  improve- 
ment held  not  insufficient,  because  not  stating 
the  established  grade  of  the  street. — McCoy  t. 
Randall  (Mo.)  31. 

(C)  Contracts. 

§  335.  Acceptance  by  a  city  of  a  bid  for 
doing  street  improvements,  under  Rev.  St.  I.S!iO, 
8  5Si!>9,  as  amended  by  Laws  1901,  p.  65  (.\nD. 
St  1901,  p.  2967)  held  not  required  to  be  by 
ordinance.— McCoy  v.  Randall  (Mo.)  31. 

8  362.  Where  an  original  ordinance,  authoriz- 
ing street  improvements  to  be  made,  provides 
for  an  extension  of  time  for  completion  of 
the  work,  and  an  ordinance  granting  an  ei- 
tension  is  passed  prior  to  the  expiration  of  the 
time  first  given,  the  extension  is  valid. — McCoy 
V.  Randall  (Mo.)  31. 

(F)   Enforcement  of  Asaeaamenta  and  Spe- 
cial Taxea. 

Appellate  jurisdiction  of  suit  to  restrain  en- 
forcement as  dependent  on  amount  in  contro- 
versy, see  Courts,  8  231. 

X.  POLICE  POWER  AND  BEOUIA- 
TIONS. 

(A)  Delearation,    Extent,    and    Exerctae    of 
Power. 

Habeas  corpus  to  obtain  release  of  arrest  an'l 
detention  for  violation  of  ordinance  adopti^l 
by  city  under  wrong  name,  see  Habeas  Cor- 
pus, 8  32. 

8  594.  An  ordinance  which  only  prescribe* 
a  minimum  and  not  a  maximum  penalty  H 
void  for  uncertainty.— Arnett  v.  CardweU  (Ky.) 
964. 

XI.   USE  AND  BEGUUiTION  OF  FITB- 

UC   PLACES,   PROPERTY, 

AND   WORKS. 

(A)  Streets   and   Other  Pablle   'Warn. 

Liability  of  owner  of  automobile  for  injories 
caused  by  negligence  of  chauffeur,  see  Master 
and  Servant.  8  330. 

8  646.  Under  Ky.  St.  1909,  8  3561  (Roasell'* 
St.  8  1583),  a  city  of  the  fourth  class  may  ac- 
quire streets,  or  the  ground  therefor,  by  coovey- 
ance,  by  a  dedication  of  the  owner,  or  by 
demnation.— Hall  v.  Leeper  (Ky.)  683. 
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town,  belong  to  the  municipality  for  the  use 
of  the  public  trareling  upon  them  for  their 
whole   length  and   width.— Pickrell  t.  City  of 

Carlisle  (Ky.)  1029. 

{  665.  The  public  will  not  be  heard  in  eq- 
nity  to  complain  of  an  abutting  owneifs  act, 
which  does  not  unreasonably  interfere  with  the 
public's  use  of  a  street  for  travel. — Pickrell  v. 
City  of  Carlisle  (Ky.)  1029. 

S  666.  A  town  may  prohibit  the  erection  of 
steps  extending  upon  the  sidewalk  by  a  general 
ordinance  of  uniform  application. — Pickrell  t. 
City  of  Carlisle  (Ky.)  1029. 

ji  667.  The  erection  of  steps  extending  over  a 
sidewalk  held  not  a  purpresture  or  public  nui- 
sance which  could  be  abated.— Pickiell  ▼.  City 
of  Carlisle  (Ky.)  1029. 

i  667.  A  lot  owner  may  acquire  by  prescrip- 
tion an  exclusive  right  to  occupy  a  public  street 
with  his  building  or  partial  obstruction.— Pick- 
rell V.  City  of  Carlisfe  (Ky.)  1029. 

§  671.  A  petition,  in  an  action  to  compel  the 
removal  of  an  obstruction  in  an  alleged  street, 
held  fatally  defective.- Hall  v.  .Leeper  (Ky.) 
«83. 

S  696.  Any  permanent  structure  built  upon 
an.v  part  of  the  public  streets  which  iuterferea 
with  their  use  by  the  public  may  be  per  se  a 
nuisance,  and  may  be  abated  by  the  munic- 
ipality.—Pickrell  V.  City  of  Carlisle  (Ky.)  1029. 

i  697.  Any  permanent  structure  built  upon 
any  part  of  the  public  streets  which  interferes 
with  their  use  by  the  public  may  be  per  se  a 
nuisance,  and  may  be  abated  by  the  courts  at 
the  instance  of  the  t*wn.— Pickrell  v.  City  of 
Carlisle  (Ky.)  1029. 

i  7(^.  Duty  of  a  chauffeur  to  stop  when  he 
saw  that  a  pedestrian  in  the  street  was  con- 
fused as  to  which  way  the  automobile  was 
Koing  to  turn  after  warning,  stated.— Weil  T. 
Kreutzer  (Ky.)  471. 

§  705.  An  automobile  being  almost  as  deadly 
as,  and  even  more  dangerous  than  a  street  or 
railroad  car,  greater  care  is  imposed  upon  the 
driver  in  propelling  it  along  the  street.— Weil 
▼.  Kreutzer  (Ky.)  471. 

§  705.  It  is  negligence  to  back  an  automobile 
suddenly  without  warning,  or  without  looking 
out  for  the  safety  of  pedestrians,  across  a  pub- 
lic street  crossing,  where  persons  are  almost 
constantly  getting  on  and  oS  street  cars. — 
Shamp  v.  Lambert  (Mo.  App.)  770. 

f  706.  In  an  action  for  injuries  by  being 
fitruck  by  defendant's  automobile  in  the  street, 
whether  defendant  was  guilty  of  negligence  in 
operating  the  machine  held,  under  the  evidence, 
for  the  jury. — Weil  v.  Kreutzer  (Ky.)  471. 

§  706.  In  an  action  for  injuries  sustained  by 
being  struck  by  defendant's  automobile  in  the 
street,  whether  plaintiff  was  guilty  of  con- 
tributory negligence  at  the  time  of  the  collision 
held  under  the  evidence  for  the  jury. — Weil  v. 
Kreutzer  (Ky.)  471. 

i  706.  _  Whether  a  pedestrian  struck  by  an 
automobile  backing  onto  a  public  street  crossing 
was  guilty  of  contributory  negligence  held  for 
the  jury.— Shamp  v.  Lambert  (Mo.  App.)  770. 

$  706.  In  an  action  for  injuries  to  a  pedes- 
trian struck  by  an  automobile,  the  testimony 
held  to  authorize  submission  to  the  jury  of  the 
issue  whether  defendant  owned  the  automobile, 
and  whether  his  servant  operated  it  at  the  time 
of  the  accident.— Shamp  v.  Lambert  (Mo.  App.) 
770. 


injury  to  a  prisoner  in  its  guardhouse  by  fellow 
prisoners  because  of  its  failure  to  provide  a 
suitable  keeper. — Morgan  v.  City  of  Shelbyville 
(Ky.)  617. 

(B)  A«ta     or     Omlanlons     oC     Oncers     or 

Aarenta. 

{  747.  A  city  held  not  liable  for  injuries, 
sustained  by  one  while  breaking  rock  on  the 
municipal  rock  pile  to  pay  a  fine,  in  consequence 
of  a  splinter  of  the  hammer  used  by  another 
striking  him  in  the  eye. — Jackson  y.  City  of 
OwingsviUe  (Ky.)  672. 

(C)  Defeota  or  Okstrvetloma  In  Streets  smd 

Otber  Publlo  -Wtirm. 

Evidence  as   to  habits  of   person   injured,   see 
Evidence,  t  132. 

I  755.    A  city  adopting  a  city   improvement 

ftlan  which  is  palpably  unsafe  for  travelers  held 
iable  for  injuries  resulting  to  persons  there-, 
from. — City  of  Covington  v.  Boll  winkle  (Ky.)" 
664. 

{  763.  A  city  must  keep  its  streets  and  side- 
walks in  a  reasonably  safe  condition  for  use  by 
travelers  in  the  usual  modes,  and  it  is  liable 
for  injuries  resulting  from  neglect  of  such  du- 
ty.—City  of  Covington  v.  BoUwinkle  (Ky.)  664. 

{  763.  Children  and  adults  are  entitled  to 
the  benefit  of  the  rule  requiring  a  city  to  keep 
its  streets  and  sidewalks  in  a  reasonably  safe 
condition  for  use  by  travelers  in  the  usual 
modes.- City  of  Covington  y.  BoUwinkle  (Ky.) 
664. 

I  784.  The  evidence,  in  an  action  for  injuries 
to  a  child  falling  from  a  sidewalk  Into  an  open 
gutter  and  into  a  catch-basin  held  to  establish 
the  negligence  of  the  city. — City  of  Covington 
V.  BoUwinkle  (Ky.)  664. 

I  785.  A  city  held  negligent  in  permitting  the 
enstence  of  a  nole  near  the  edge  of  a  sidewalk 
for  several  months.— City  of  MadisonvUle  v. 
Stewart  (Ky.)  421. 

{  804.  An  instruction  that  if  plaintiff,  when 
injured,  was  drunk  from  the  voluntary  use  of 
intoxicating  liquors,  he  was  not  using  ordinary 
care,  held  proper.— City  of  Madisonville  v.  Stew- 
art (Ky.)  421. 

§  804.  A  child  of  only  20  months  cannot  be 
charged  with  contributory  negligence,  even  if 
negligence  be  shown,  for  falling  from  the  side- 
walk into  the  gutter  and  slipping  thence  Into 
the  catch-basin. — City  of  Covington  v.  Boll- 
winkle  (Ky.)  664. 

I  816.  A  ^tition,  in  an  action  against  a 
city  for  injuries  to  a  child  falling  from  a  side- 
walk into  a  gutter  and  into  a  catch-basin,  held 
to  state  a  cause  of  action  against  a  demurrer. 
—City  of  Covington  v.  BoUwinkle  (Ky.)  664. 

i  821.  A  pedestrian  injured  by  stepping  into 
a  hole  in  a  sidewalk  held  not  negligent  as  a  mat- 
ter of  law.— City  of  Madisonville  v.  Stewart 
(Ky.)  421. 

S  821.  Whether  plaintiff,  who  was  injured  by 
stepping  into  a  hole  in  a  defective  sidewalk  at 
night,  was  intoxicated  at  the  time,  held  for  the 
jury.— City  of  Madisonville  y.  Stewart  (Ky.) 
421. 

Xni.  FISCAI.  HANAOEMEirT.  PUB- 

UC  DEBT,  SECURITIES,  AlTD 

TAXATION. 

(A)  Power  to  Incur  Indebtedness  and  Ex- 
pendltnrea. 

8  867.  Under  Ky.  St.  1909,  f  3105  (Russell's 
St.  {  1194),  a  city  council  held  empowered  to  in- 
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cur,  with  tli«  asseut  of  a  two-thirds  vote  of  the 
Iieopic,  an  indebtedness  for  sewer  construction, 
tliougb  the  act  for  the  government  of  cities  of 
the  second  class  does  not  in  terms  authorize  the 
council  to  order  an  election.— Bain  v.  City  of 
T^xiugton  (Ky.)  020. 

<D)  Taxes    and    Other    Revenae,    and    A|i- 
pIliMitlon  Thereof. 

S  057.  Where  it  is  neither  alleged  nor  proved 
that  a  tax,  the  collection  of  which  is  resisted, 
was  not  levied  in  part,  or  at  least  to  the  excess 
over  75  cents  to  pay  interest  on  debt  allowed,  by 
(Jonst.  g  157,  the  presumption  will  not  be  in- 
dulged that  the  Constitution  has  been  violated. 
— Nforgan  v.  Board  of  Conncilmen  of  City  of 
Frankfort  (Ky.)  1033. 

MURDER. 

See  HomiHde,  i  23. 

MUSICAL  INSTRUMENTS. 

Itegulations  as  to  keeping  and  use  of  in  dram- 
shops, see   Intoxicating  Liquors,  {   116. 

MUTUAL  AID  SOCIETIES. 

See  Beneficial  Associations. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  §  748. 

MUTUAL  INSURANCE  COMPANIES. 

See  Insurance,  {f  (tO,  70. 

NAMES. 

Corporate  name  of  city,  see  Municipal  Corpora- 
tions, {  21. 

Forgery  by  use  of  fictitious  names,  see  Forgery, 
ii  8,  35.  40,  44. 

Habeas  corpus  to  obtain  release  for  arrest  and 
detention  for  violation  of  ordinance  adopted 
by  city  under  wrong  name,  see  Habeas  Cor- 
pus, S  32. 

Of  partnerships,  see  Partnership,  (  68. 

Signatares,  see  Signatures. 

Variance  as  to  names  in  deeds,  see  Deeds,  {  45. 

NAVIGABLE  WATERS. 

See  Watera  and  Water  Courses. 

NEGLIGENCE. 

Causing  death,  see  Death,  JJ  17-101. 
.Measure  of  damages,  see  Damages,  {  97. 

Bv  particular  clatte*  of  perton*. 

See  Carriers,  §S  134.  150,  l.">3,  ISO,  la").  280- 
321;  Municipal  Corporations.  %%  721K821 ; 
Railroads,  SS  274-446. 

Employers,  see  Master  and  Servant.  §S  90-296. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  {§  26-74. 

Condition  or  ukc  of  particular  gpccit'g  of  prop- 
erty,  xcorks,   machinery,   or  other 
ingtrunientaiittri. 
See   Railroads.   JSS   274-446:    Street   Railroads, 
H  75-118. 

I.  ACTS  OR  OMISSIONS  CONSTITUT. 
INO  NEOUGENCE. 

(A)  Personal  Conduct  In  General. 

{  2.  Where  there  is  no  duty,  there  can  be  no 
actionable  negligence.— Coin  v.  John  H.  Talge 
fjounge  Co.   (Mo.)  1. 


I  2.  There  can  be  no  negligence  in  the  alt- 
sence  of  any  duty.— Huift  v.  St.  Louis  &  8.  F. 
R.  Co.  (Mo.)  120. 

f  3.  The  degree  of  care  reauired  is  in  dirc«-t 
proportion  to  the  degree  of  danger  and  of  in- 
jury which  would  probably  be  caused  by  negli- 
gence.—Weil  V.  Krentzer  (Ky.)  471. 

(B)  Danarerons       Snbstanees,      Maehlnery. 

and  Other  Instrumentalities. 

{  17.  The  negligence  complained  of  beinj; 
leaving  uncovered  an  opening;  through  which 
passed  the  handrail  of  a  movmg  stairway  in  n 
store,  held  it  was  immaterial  that  otherwisi' 
the  stairway  was  of  the  usual  pattern.— Hiller- 
brand  v.  May  Mercantile  Co.  (Mo.  App.)  32(>. 

g  23.  Statement  of  liability  of  store  pro- 
prietor for  injury  to  child  of  customer  from  an 
uncovered  opening  through  which  ran  the  hand- 
rail of  a  moving  stairway.— Hillerbrand  v.  May 
Mercantile  Co.  (Mo.  App.)  ;t2<i. 

(C)  Condition  and  I'se  of  Land,  BnlldlnsM, 

and  Other  Strnetnres. 

§  32.  Plaintiff  held  a  mere  licensee  when  in- 
jured by  the  explosion  of  a  steam  pipe,  due  to 
the  negligence  of  defendant's  eniploy<H<. — Indian 
Refining  Co.  v.  Mobley  (Ky.)  65 1. 

m.   CONTRIBUTOBT   NEGUOENCE. 

Of  passenger,  see  Carriers,  |g  323-347. 

Of  person  injured  at  railroad  crossing,  see  Rail- 
roads, {  xa. 

Of  person  injured  by  wrongful  or  negligent  uu- 
of  street,  see  Municipal   Corporations,  g  706. 

Of  person  injured  on  or  near  railroad  tracks, 
see  Railroads,  gg  381-385. 

Of  person  injure<l  on  street,  see  Municipal  Cor- 

r rations,  g  804. 
servant,   see   Master   and   Servant,    gg   233- 
248.  261,  274.  281.  289,  296. 

(A)  Persons  Injured  in  General. 

g  68.  One  conducting  himself  with  tliat  care 
usually  exercised  by  a  person  of  ordinary  pru- 
dence exercises  sufficient  care  for  his  protection, 
and  he  need  not  anticipate  negligence  on  the 
part  of  others  which  may  result  in  injury  to 
him.— Shamp  v.  Lambert  (Mo.  .\pp.)  770. 

g  72.  A  i)erson,  forced  to  act  in  the  face  o( 
imminent  danger,  is  not  negligent  because  be 
does  not  take  the  safest  course. — Woodson  v. 
Prescott  &  N.  W.  R.  Co.  (Ark.)  27.3. 

(B)  Children  and  Others  I'nder  Dlsabllltr- 

g  85.  A  child  is  only  bound  to  exercise  th<- 
care  of  those  of  its  own  age  and  understanding. 
— Cincinnati.  N.  &  C.  Ry.  Co.  v.  Cooke  (Kv.l 
467. 

g  85.  Whether  a  child  accidentally  or  inten- 
tionally put  its  band  in  a  dangerous  place  in  s 
store  held  immaterial :  it  having  been  too  youn»: 
for  contributory  negligence. — Hillerbrand  v. 
May  Mercantile  Co.  (.Mo.  App.)  .^26. 

g  85.  Where  a  minor  iiossesscs  such  a  de- 
gree of  intelligence  as  to  appreciate  the  dan- 
ger involved  in  his  act.  he  is  chargeable  with 
contributory  negligence  as  any  other  person.- - 
Freeman  v.  Garcia  (Tex.  Civ.  App.)  886. 

rV.  ACTIOMS. 

(A)   RlKht  of  Action,  Parties,  Prellsslnarr 
Prooeedlnirs,  and  Pleadlns- 

g  119.  In  an  action  _  for  negligence,  allega- 
tions as  to  specific  negligence  must  be  substan- 
tiallv  proved  as  alleged.— .N'ewlin  v.  St.  Louis  ti 
S.  F.  R.  Co.  (Mo.)  125. 

(B)   Evidence. 

g  121.  Negligence  must  be  directly  proved  i'- 
the  facts  shown  from  which  it  may  be  reason- 
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tnat  an  uncovered  opening  ana  ctie  nanarau  oi 
a  moving  stairway  passing  through  it  was  like- 
ly to  excite  a  child's  curiosity,  and  induce  it  to 
put  its  hand  therein. — Hillerbrand  v.  Ma;  Mer- 
cantile Co.  (Mo.  App.)  32C. 

<C)  Trial,  Jndirment,  and   Review. 

In  action  for  injuries  by  wrongful  or  negligent 
use  of  street,  see  Municipal  Corporations,  i 

"(Xi. 

i  136.  Whether  a  person,  injured  by  falling 
ioto  an  areaway,  could  have  avoided  the  fall  by 
pxercising  ordinary  care  held  for  the  jury. — 
Bender  v.  Weber  (Mo.  App.)  385. 

i  136.  One  falling  into  an  areaway  held  not 
Ruilty  of  contributory  negligence  as  a  matter  of 
law.— Bender  v.  Weber  (Mo.  App.)  385. 

i  136.  The  court  may  declare  one  guilty  of 
contributory  negligence  precluding  a  recoverj' 
for  a  personal  injury,  only  where  he  voluntari- 
ly encountered  dangers,  and  assumed  a  situation 
fraught  with  imminent  peril  to  his  safety. — 
Shamp  V.  Lambert  (Mo.  .Ipp.)  770. 

S  J3fi.  Where  more  than  one  inference  can 
l)c  fairly  drawn  from  the  facts,  as  to  the  care, 
or  want  of  care,  of  one  suing  for  a  personal  in- 
jury, the  question  of  contributory  negligence  is 
for  the  jury. — Shamp  v.  Lambert  (Mo.  App.) 
770. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  N'otes. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  New 
Trial.  «§  102-108. 

Ground  for  new  trial  in  criminal  prosecutions, 
see  C^riminal  Law,  §  941. 

<iround  for  relief  against  judgment,  see  Judg- 
ment, S  446. 

NEW  PROMISE. 

Within  statute  of  limitations,  see  Limitation 
of  Actions,  i  151. 

NEWSPAPERS. 

Publication  of  notice  of  sale  of  pledge,  see 
Pledges,   $  57. 

NEW  TRIAL. 

In  criminal  prosecutions,  see  Criminal  Law,  ${ 

941-043. 
Necessity  of  motion  for  purpose  of  review,  see 

Appeal    and    Error,    §§   292,   305;     Criminal 

I^w,   §   1063. 
Presumptions  as  to  rulings  on  motion  for,  see 

-Vppeal    and   Error,  g  932. 
Komand  by   appellate  court  for  new  trial,  see 

Appeal  and  Error,  §f  1190-1200. 
Iteview  of  discretionary  rulings  on  motion  for 

in  criminal  prosecution,  see  Criminal  Law,  J 

1156. 
Ueview  of  rulings  on  motion  for  as  dependent 

on    record    on   appeal   or  writ   of  error,   see 

Criminal  Law,  S  1088. 

I.   NAT1TRE  AND  SCOPE  OF  REMEDY. 

$  1.    "New   trial"  defined.— Texas  &  P.  Ry. 
Co.  V.  Smith  (Ark.)  282. 


(Russell's  St.  fg  3070,  .S076),  a  verdict  cannot 
be  set  aside  on  the  ground  that  a  juror  ha<I 
sers-ed  within  12  months.— Netter's  Adm'r  v. 
Louisville  Ry.  Co.  (Ky.)  636. 

S  54.  Incompetency  of  a  juror  held  cause  for 
setting  aside  the  verdict,  provided  due  diligence 
was  exercised  to  discover  tne  facts  before  the  ju- 
ror was  selected. — Netter's  Adm'r  v.  LouisvilK; 
Ry.  Co.  (Ky.)  630. 

(F)  Verdict  or  Plndiniia  Coatrarr  to  I.anr 
or  Kvidence. 

{  75.  Under  Civ.  Co<le  Prac.  S  341,  held  that, 
where  the  recovery  in  an  action  for  death  equals 
the  actual  pecuniary  loss,  a  new  trial  cannot 
be  granted.— Netter's  Adm'r  v.  Louisville  Ry. 
Co.  (Ky.)  636. 

S  75.  Where,  in  an  action  for  injury  to  a 
person,  the  evidence  showed  the  amount  of  the 
pecuniary  loss  sustained,  and  the  verdict  was 
insufficient  as  compensation,  a  new  trial  might 
be  granted. — Netter's  Adm'r  v.  Louisville  Ry. 
Co.  (Ky.)  636. 

§  75.  In  an  action  for  death,  a  new  trial  held 
to  be  properly  granted  where  the  evidence  show- 
ed the  pecuniary  loss  the  estate  of  decedent  sus- 
tained, and  the  amount  assessed  was  insuffi- 
cient as  compensation. — Netter's  Adm'r  v.  Louis- 
ville Ry.  Co.  (Ky.)  036. 

(H)   NeYvIy  Dlncovered  ESTidence. 

§  102.  An  application  for  a  new  trial  for 
newly  discovered  evidence,  held  iuHufUcieut  for 
want  of  an  affidavit  of  diligence. — Gulf,  C.  & 
S.  P.  Ry.  Co.  r.  Adams  (Tex.  Civ.  App.)  87tl. 

i  103.  Under  Kirby's  Dig.  i  6215.  subd.  7. 
where  the  only  issue  in  an  action  for  killiiiK' 
stock  was  their  value,  defendant  was  not  enti- 
tled to  a  new  trial  for  newly  discovered  evi- 
dence of  alleged  contributory  negligence. — ^Tex- 
as &  P.  Ry.  Co.  V.  Smith  (Ark.)  282. 

§  104.  A  new  trial  will  not  be  granted  for 
newly  discovered  evidence,  which  is  merely 
cumulative.— Gulf.  C.  &  S.  F.  Ry.  Co.  v. 
Adams  (Tex.  Civ.  Ai)p.)  876. 

i  108.  A  new  trial_  will  not  be  granted  for 
newly  discovered  evidence  unless  it  would 
change  the  result. — Million  v.  Million's  Ex'rs 
(Ky.)  985. 

S  108.  A  new  trial  will  not  be  granted  foi- 
newly  discovered  evidence,  the  subject  of  w'hicli 
is  to  contradict  an  inference  from  the  evidenci' 
of  the  successful  party.— Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Adams  (Tex.  <^iv.  .\pp.)  876. 

ni.   FBOCEEDIMOS   TO   PROCURE 
NEW   TRIAI.. 

Presumption  on  appeal  as  to  grounds  for  ex- 
tension of  time  for  filing  application,  see  Ap- 
peal and  Error,  §  933. 

$  118.  Extension  of  time  to  file  motion  for 
new  trial,  though  in  terms  to  a  day  beyond  the 
term,  held,  under  Civ.  Code  Prac.  i  342,  to  \w 

good  to  the  end  of  the  term. — Dtckerson  v. 
lastern  Kentucky  Lumber  Co.  (Ky.)  662. 
i  150.  On  an  application  for  a  new  trial  for 
newly  discovered  evidence,  the  affidavit  of  the 
new  witness  must  be  filed,  and  show  that  the 
testimony  will  be  available  on  another  trial. — 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Adams  (Tex.  Civ. 
App.)  870. 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NOLLE  PROSEQUL 

See  Criminal  Law,  §  302. 
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NOMINATION. 

For  office,  bm  Elections,  |§  139-15&. 

NONRESIDENCE. 

Cancellation  of  liquor  license  issued  for  bene- 
fit of  nonresident,  see  Intoxicating  Liquors, 
f  108. 

Demand  for  payment  of  taxes  by  nonresidents 
as  condition  precedent  to  distraint,  see  Taxa- 
tion, I  681. 

NONSUIT. 

Before  trial,  see  Dismissal  and  Nonsuit 

NOTES. 

Promissory  notes,  see  Bills  and  Notes. 

NOTICE. 

Taxation  of  costs  for  publication  of,  see  Costs, 
i  150. 

Ai  affeetinff  particular  eliu$e$  of  perioni. 
Purchaser  of  realty,  see  Vendor  and  Purchaser, 
i  230. 

At  affecting  particular  rightt,  dutiet,  and  lialitJi- 

tieg. 
Right  to  mechanic's  lien,  see  Mechanics'  Liens, 
i  122. 

Of  particular  factt,  act;  or  proceedingi  not 

fudicial. 

Authority  of  agent,  see  Principal  and  Agent,  { 

148. 
Loss  insured  against,  see  Insurance,  |  639. 
Misrepresentations   in   procuring   power   of   at- 
torney, see  Principal  and  Agent,  H  190,  193. 

Of  particular  judicial  proceedingi. 
See  Trial,  {  3. 

Sale  of  pledge  under  foreclosure  decree,  see 
Pledges,  f  57. 

Sale  on  foreclosure  of  pledge,  sufficiency  of  no- 
tice as  affecting  right  to  equitable  relief 
against  judgment,  see  Judgment,  |§  426,  460. 

NOTORIETY. 

Of  adverse  possession,  see  Adverse  Possession, 
{  80. 

NUISANCE. 

Violation  of  liquor  laws,  see  Intoxicating  Liq- 
uors, J  279.  "^1 

IZ.  PITBUC   NUISANCES. 

(A)  Nature  of  Injury,  and  Iilsbllltr  There- 
for. 

Maintenance  of  steps  on  sidewalk  by  abutting 
owner,  see  Municipal  Corporations,  §  007. 

OBLIGATION  OF  CONTRACTS. 

Laws  impairing,  see  Constitutional  Law,  |  120. 

OBSCENITY. 

Demurrer  to  indictment,  see  Indictment  and 
Information,  S  150. 

Evidence  of  other  writings  in  prosecution  for 
giving  away  of  obscene  literature,  see  Crim- 
inal Law,  §  369. 

i  7.  Ky.  St.  1909;  |  1352  (Russell's  St.  { 
3670),  relating  to  obscene  literature,  held  not 
to  apply  to  a  letter  sent  by  one  to  another,  and 
intended  to  be  private  and  personal.— Kinnaird 
V.  Commonwealth  (Ky.)  480. 


g  7.  A  letter  held  not  obscene  within  Ky. 
St.  1909,  I  1352  (Russell's  St.  |  3670).— Kin- 
naird T.  Commonwealth  (Ky.)  4w. 

i  12.  Under  Cr.  Code  Prac.  i  122,  an  indict- 
ment held  not  to  charge  a  violation  of  Ky.  St. 
1909,  I  1352  (Russell's  St  i  3670),  prohibiting 
the  selling  or  giving  away  ot  obscene  literature. 
— Kinnaira  t.  Commonwealth  (Ky.)  489. 

OBSTRUCTIONS. 

Of  easements,  see  Elasements,  |  58. 

OFFER. 

Of  proof,  see  Trial,  I  68. 

OFFICERS. 

Injunctions   affecting,    see   Injunction,   |   84. 
Mandamus,  see  Mandamus,  {g  72,  79. 

Partietelar  ela*$e*  of  oficert. 
See  Judges;  Justices  of  the  Peace;  Receivers; 

Sheriffs  and  Constables. 
Corporate    officers,    see    Cori>orations,    {|    317, 

3M%,  423-432. 
Municipal  officers,  see  Municipal  Corporations, 

a  131,  747. 

I.  APPOINTMENT,      QUAI.IFXCATION, 
AND  TENVBE. 

(B)  Appolntntent. 

{  15.  Where  the  General  A.ssembly  meets  in 
special  session  for  l^slative  purposes  pursuant 
to  the  call  of  the  Governor,  the  Senate  may 
confirm  appointments  made  by  the  Governor. — 
State  ex  rel.  Sikea  v.  Williams  (Mo.)  64.. 

I  15.  A  statute,  creating  an  office  to  be  filled 
by  appointment  made  by  the  Governor  with 
the  advice  and  consent  of  the  Senate,  held  to 
contemplate  that  the  Governor  may  make  an 
appointment  when  the  Senate  is  not  in  session, 
and  that  Senate  will  when  in  session  act  there- 
on.—State  ex  rel.  Sikee  v.  Williams  (Mo.)  61. 

<C)  Eltslbllltr   and    <laaU«catlon. 

g  30.  Sp.  Laws  1897.  p.  160,  c  110,  as 
amended  by  Sp.  Laws  190^  p.  26i2,  c.  30,  held 
not  violative  of  Const  art.  16,  g  40.— Bluitt  v. 
State  (Tex.  Cr,  App.)  168. 

(F)  Term  of  Ofllee,  Vaoaneles,  and  Hold- 
ing Over. 

%  62.  Where  the  law  creates  an  office  and 
prescribes  the  length  of  term  without  fixing 
the  date  for  the  beginning  or  ending  thereof, 
the  appointive  power  may  fix  the  commence- 
ment and  the  end  of  the  term. — State  ex  rel. 
Sikes  V.  Williams   (Mo.)  64. 

I  53.  Where  the  law  creates  an  office  and 
prescribes  the  length  of  term  without  fixing  the 
date  for  the  beginning  or  ending  thereof,  the 
appointive  power  may  fix  the  commencement 
and  the  end  of  the  term.— State  ex  rel.  Sikes  v. 
Williams   (Mo.)  64. 

I  53.  Laws  1901,  p.  197  (Ann.  St.  1906.  gg 
S145-4  to  8145-8),  creating  the  office  of  factory 
inspector,  held  to  authorize  the  Governor  to 
fix  the  commencement  and  ending  of  the  term 
of  office.— State  ex  rel.  Sikes  v.  Williama  (Mo.) 
64. 

gg  55,  56.    Laws  1901,  p.  197  (Ann.  St  1906.  gg 

8145-4  to  8145-8),  creating  the  office  of  factori 
inspector,  held  to  recognize  the  right  of  the 
Governor  to  appoint  at  any  time  after  the  ex- 
piration of  the  term  of  an  incumbent. — State 
ex  rel.  Sikes  v.  Williams  (Mo.)  64, 

OIL 

Oil  lease,  see  Mines  and  Minerals,  g  T7. 
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OPINIONS. 

Of  courts,  see  Courts,  §§  89-97. 

ORDERS. 

Review  of  appealable  orders,  see  Appeal  and 
Error. 

ORDINANCES.    . 

Municipal  ordinances,  see  Municipal  Corpora- 
tions. Si  106,  308,  314,  594. 

OSTEOPATHY. 

See  Physicians  and   Surgeons,  H  2,  6. 

OWNERSHIP. 

Allegations  of,  in  indictment  for  conspiracy  to 
burn  proi)erty,  see  Conspiracy,  $  43. 

PARENT  AND  CHILD. 

See  Guardian  and  Ward;    Infants. 

Liability  of  master  for  injuries  to  infant  serv- 
ant caused  by  negligence  of  the  father  act- 
ins;  as  foreman,  see  Master  and  Servant,  | 
210. 

PAROL  EVIDENCE. 

In  civil  actions,  see  Evidence,  S§  399-4C3. 

PARTIES. 

Death    gronnd    for    abatement,    see    Abatement 

and  Revival.  §  72. 
Domicile   or   residence   as   affecting  venue,   see 

Venue,  {  30. 

In  particular  actions  or  proceedingt. 
See  Ejectment,  §  45;    Libel  and  Slander,  §  77; 

Quieting  Title,  {  30. 
To  establish  highway,  see  Highways,  {  28. 

Judgment  and  relief  as  to  parties,  and  parties 
affected  by  judgments  or  proceedings  thereon. 

Collateral  attack  on  judgment,  see  Judgment, 
S  .'>]8. 

Persons  concluded  by  judgment,  see  Judgment, 
U  682,  707. 

Ueiiexc  a*  to  parties  and  parties  to  proceedings 

tn  appellate  courts. 
See  Appeal  and  Error,  §  878. 
Harmless   error   in    misjoinder   of   parties,    t>ee 

Appeal  and  Error,  i  103(>. 
On    appeal  or  writ  of  error,  see  Appeal   and 

Error,  §  334. 

To  conveyances,  contracts,  or  other  transactions. 
See  Fraudulent  Conveyances,  $  184 ;  Usury,  § 

113. 
Persons  affected  by  estoppel,  see  Estoppel,  §  98. 

I.  PIJklMTIFFS. 

(A)  I'eraonn   'Who  may  or  mnat   Sne. 

S  6.  Under  Kirby's  Dig.  §  u999,  providing 
that  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  where  a  con- 
tract is  entered  into  for  the  benefit  of  the  third 
person,  such  third  person  may  maintain  an  ac- 
tion for  breach. — Bloom  v.  Home  Ins.  Agency 
(Ark.)  293. 


inj  aoinuer. 

For  slander,  see  Libel  and  Slander,  ^  77. 
Plaintiff  in   execution   and   officer  seizing   and 

selling   exempt   property,    see  Exemptions,    g 

146. 

ni.  NEW  PARTIES  AND  CHANGE  OF 
PARTIES. 

I  40.  Under  Civ.  Code  Prac.  §§  23,  28,  the 
county  board  of  education  held  entitled  to  be 
made,  on  petition,  a  party  to  an  action  involv- 
ing the  distribution  of  school  funds. — Board  of 
Education  of  Mercer  County  (Ky.)  676;  Same 
V.  Commonwealth,  Id. 

i  51.  Under  Kirby's  Dig.  |  6145.  authori- 
zing the  amendment  of  a  complaint  by  adding 
or  striking  out  the  names  of  parties  at  any 
time  in  furtherance  of  justice,  the  question 
when  and  whether  parties  should  be  brought 
in.  as  necessary  to  a  complete  determination  of 
the  controversy,  is  within  the  discretion  of  the 
trial  court.— Bloom  v.  Home  Ins.  Agency  (Ark.) 
293. 

i  51.  Under  Sayles'  Ann.  Civ.  St.  1897,  art. 
1208,  a  new  party  cannot  be  brought  in  unless 
such  party  was  properly  suable  in  the  county 
where  the  suit  is  pending.— Texas  &  P.  Ry.. 
Co.  v.  Henson  (Tex.  Civ.  App.)  1127. 

V.  DEFECTS.   OBJECTIONS,   AND 
AlCENDMENT. 

$  80.  Under  Rev.  St.  1899.  S§  i598,  602  (Ann. 
St.  1906,  pp.  624,  628).  defendant  held  to  have 
waived  the  objection  of  defect  of  parties  plain- 
tiff.—Sawyer  V.  Burris  (Mo.  App.)  321. 

J  92.  Misjoinder  of  parties  in  an  action  to 
quiet  title  under  Rev.  St.  1890,  $  650  (Ann.  St. 
1906,  p.  607).  and  in  ejectment,  held  properly 
pleaded  in  the  answer. — Mann  v.  Doerr  (Mo.) 

PARTITION. 

Rights  of  parties  as  affected  by  validity  of 
power  of  attorney  under  which  conveyance 
IS  made  to  them,  see  Principal  and  Agent, 
§§  190.  193. 

n.  ACTIONS  FOR  PARTITION. 

(B)   ProceedlnKK    and    Relief. 

Joinder  of  cause  of  action   for  partition  with 

other  cause,  see  Action.  $  46. 
Persons  concluded  by  judgment,  see  Judgment, 

«   707. 
Separate  trials  of  count  in  ejectment  and  count 

to  quiet  title,  see  Trial,  §  3. 

f  39.  A  partition  suit  which  deals  witii 
equitable  interests  is  in  equity,  and  a  court  of 
chancery  has  jurisdiction  notwithstanding  the 
statutory  remedy  in  partition.— Coffman  v. 
Gates  (Mo.  App.)  1078. 

PARTNERSHIP. 

Application  to  entire  firm  of  injunction  against 
member,  see  Injunction,  S  1!)2. 

Conversion  of  partnership  property  as  affecting^ 
dower  rights  of  widow  of  partner,  see  Dow- 
er, §  17. 

Illegal  sale  of  Vupior  by  partner  as  ground  for 
revocation  of  license  of  firm,  see  Intoxicating 
Liquors,  $  106. 
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I.  THE  KEXJkTIOM. 

<A)  Creation  and  Reqalsltea. 

i  5.  An  agreement  to  share  profits  is  an  as* 
Hential  element  in  every  partnership,  and  the 
absence  of  profit  sharing  is  conclusive  that  a 
partnership  does  not  exist. — Sawyer  v.  Burris 
(Mo.  App.)  321. 

I  5.  The  mere  fact  that  one  received  one- 
fourth  of  the  net  profits  of  a  business  conduct- 
ed by  another  held  not  of  -itseif  to  constitute 
him  a  copartner  with  such  other  as  between 
themselves. — Sawyer  v.  Burris  (Mo.  App.)  321. 

I  12.  Plaintiffs  and  defeudants  held  part- 
ners in  the  purchase  and  sale  of  toliacco. — Dy- 
cus  V.  Brown  (Ky.)  1010. 

i  17.  The  relation  of  partnership  lies  in  con- 
tract, and  is  to  be  determined  always  as  be- 
tween the  alleged  partners  by  reference  to  the 
matter  of  intention.— Sawyer  v.  Burris  (Mo. 
App.)  321. 

<C)  Bvldenee. 

i  44.  While  participation  in  the  profits  of  a 
business  raises  the  presumption  of  the  exis- 
tence of  a  partnership,  such  presumption  is  not 
conclusive,  but  may  he  rebutted  by  a  showing 
of  facts  to  the  contrary. — Sawyer  t.  Burris 
(Mo.  App.)  321. 

n.  THE  FIRBf,   ITS   NAME,   POWERS, 
AND   FBOPERTT. 

S  (>8.  A  deed  to  a  partnership  in  its  firm 
name,  when  the  purchase  was  by  the  partners 
individually,  held  not  void  in  equity,  but  sub- 
jeot  to  correction, — Spaulding  Mfg.  Co.  t.  God- 
bold  (Ark.)  1063. 

rV.  RIGHTS  AND  IJABII.ITIES  AS 
TO   THIRD   PERSONS. 

<B)   Nature  and  Extent  of  Firm  I.lablUtlea. 

§  169.  Partners  may  be  %eld  liable  as  a  firm 
for  slander  committed  by  a  servant  when  they 
authorized  him  to  speak  slanderous  words  for 
them,  or  where  they  ratified  the  servant's  act. 
— Duquesne  Distributing  Co.  t.  Greenbaum 
(Ivy.)  1026. 

i  169.  A  partnership  is,  like  a  corporation, 
a  legal  entity,  except  in  a  more  limited  sense, 
and  a  firm,  like  a  corporation,  may  have  agents, 
and  be  liable  for  their  acts  of  commission  and 
omiRHion  in  all  cases  where  a  corporation  would 
be  liable.— Duquesne  Distributing  Co.  v.  Green- 
baum (Ky.)  1020. 

{  169.  A  partnership  is  not  liable  for  the 
slanderous  utterance  of  its  servants  unless  the 
actionable  words  were  spoken  by  its  express 
consent,  direction,  or  authority,  or  were  rati- 
fied by  it. — Duquesne  Distributing  Co,  v.  Green- 
baum (Ky,)  1026. 

S  169.  A  firm  engaged  in  the  business  of 
selling  liquor  to  liquor  dealers  is  not  liable 
for  slanderous  words  uttered  by  a  traveling 
salesman  with  respect  to  a  concern  not  a  com- 
petitor, where  the  firm  neither  authorized  the 
'  salesman  to  speak  the  words  or  ratified  them. 
— Duquesne  Distributing  Co,  v.  Greenbaum 
(Ky.)  102(5. 

(C)  Application    of    Aaaeta    to    Llabllltien. 

$  183.  An  insolvent  firm  may  mortgage  its 
property  to  secure  individual  in  preference  to 
partnership  debts. — Conaway  v.  Newman  Mill 
&  Lumber  Co.  (Ark.)  353. 

(D)  Actions  bj-  or  Atralnat  Firms  or  Part- 

ners. 

g  219.  A  judgment  in  the  name  of  a  part- 
nership, objection  not  having  heeu  made  be- 
fore judgment,  held  not  void.— Spaulding  Mfg. 
Co.  v.  Godl)old  (Ark.)  10(i3. 


PART  PAYMENT. 

As  satisfactiof),  see  Accord  and  Satisfaction,  H 

PASSENGERS. 

See  Carrien,  fi  277-347. 

PATENTS. 

For  public  lands,  see  Public  Lands,  |  151. 

PAWNBROKERS. 

i  4.  Under  an  ordinance  providing  for  license 
tax  on  pawnbrokers  and  one  upon  persons  retail- 
ing pistols,  held,  that  a  pawnbroker  selling  pis- 
tols at  retail  must  obtain  both  licenses. — Ste- 
vens V.  City  of  liouisville  (Ky.)  977. 

PAYMENT. 

See  Accord  and  Satisfaction ;    Compromise  and 

Settlement ;    Tender. 
Subrogation  on  payment,  see  Subrogation. 

Of  particular  ela»$e*  of  ohligation*  or  liahilitita. 
Bill  of  exchange  or  promissory  note,  see  Bills 

and  Notes,   |  430. 
Price  of  goods  sold,  see  Sales,  ({  17&-187. 
Taxes,  see  Taxation,  |  534. 

I.  REQUISITES  AND  SUFITCIENCT. 

I  5,  A  creditor  is  not  bound  by  a  payment  to 
one  not  acting  as  his  agent  or  authorized  to 
receive  the  money, — Garth  v.  Runner's  Ex'x 
(Ky.)  681;    Same  v.  Davis  &  Johnson,  Id. 

n.  APPUCATIOM. 

g  38.  Debtor  held  to  have  the  primary  right 
to  direct  application  of  payment. — Briggs  v. 
Steel  (Ark.)  754. 

{  39.  Creditor  held  entitled  to  make  appro- 
priation of  payment,  where  debtor  does  not  do 
80.— Briggs  V.  Steel  (Ark.)  754. 

{  39.  Defendant  held  estopped  from  denying 
his  liability  as  assignor  on  certificates  of  de- 
posit, or  that  certain  payments  were  not  in- 
tended to  be  applied  thereon.- Krebs  v.  Blats 
(Ky.)  436, 

§  43.  The  law  will  apply  a  payment  to  the 
oldest  item  of  an  account,  where  not  appropriat- 
ed by  either  debtor  or  creditor.— Briggs  v.  Steel 
(Ark.)  754. 

f  43.  An  item  of  an  account  not  due  when  a 
payment  is  made  is  not  the  oldest  item,  to 
which  the  payment  will  be  applied  in  the  ab- 
sence of  appropriation  by  either  debtor  or  cred- 
itor.— Briggs  V.  Steel  (Ark.)  754. 

IV.  FI.EADING,  EVIDENCE,  TRIAI., 
AND  REVIEW. 

$  65.  The  burden  of  proving  payment  is  on 
the  party  alleging  it,— Barrett  v.  Kern  (Mol 
App.)  774. 

(  68.  It  will  be  presumed  that  a  payment 
made  should  be  applied  on  notes,  though  none 
of  them  had  then  matured,  where  that  was 
the  only  debt  owing  by  the  debtor. — Briggs  v. 
Steel  (Ark.)  754. 

I  73.  While  the  sending  of  money  orders 
through  the  mail  may  be  prima  facie  evidence 
that  they  were  received,  and  of  payment,  it  was 
no  evidence  of  payment  where  the  letter  contain- 
ing them  was  improperly  addressed. — Jenkins  v. 
Clopton  (Mo.  App.)  759. 

PEDIGREE. 

Hearsay  evidence,  see  Evidence,  S  320. 
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PENALTIES. 

For  failure  of  railroad  company  to  fence  right 

of  way,  see  Railroads,  |  103. 
For  violation  of  regulations  by  carrier,  see  Car- 

riers.  f,  20. 
Jurisdiction  of  equity  to  relieve  from,  see  Eq- 

uity,  f  24. 

PENETRATION. 

Instructions  relating  to  in  prosecution  for 
sodomy,  see  Sodomy,  f  7. 

PENITENTIARIES. 

Suit  against  penitentiary  board  as  one  against 
state,  see  States,  |  191. 

PERFORMANCE. 

Of  contract,  see  Contracts,  §§  280-312. 
Of  covenant,  see  Covenants,  {  102. 

PERJURY. 

n.  PROSECimOK  AND  PUinSHMEMT. 

I  34.  To  justify  a  conviction  for  perjury, 
where  there  is  only  one  accusing  witness,  his 
testimony  must  l>e  corroborated  as  to  the  fal- 
sity of  some  particular  statement. — Brooks  v. 
State  (Ark.)  740. 

I  34.  On  a  trial  for  perjury,  the  testimony 
of  a  witness,  testifying  to  the  falsity  of  the 
alleged  perjured  testimony,  held  not  sufficiently 
corroborated  to  justify  a  conviction. — Brooks  v. 
State  (Ark.)  740. 

{  .34.  On  a  trial  for  perjury,  the  testimony  of 
a  witness,  testifying  to  the  falsity  of  the  al- 
leged perjured  testimony,  held  sufficiently  cor- 
roborated to  justify  a  conviction. — Brooks  v. 
State  (Ark.)  740. 

i  36.  Where  the  undisputed  evidence,  on  a 
trial  for  perjury,  shows  that  the  alleged  false 
testimony  was  material,  the  failure  to  instruct 
that  the  perjured  tentimony  must  be  material 
held  not  erroneous.— Brooks  v.  State  (Ark.)  740. 

PERSONAL  INJURIES. 

Particular  cautet  or  meant  of  injury. 
See  Negligence. 

Operation  of  railroads,  see  Railroads,  U  274- 
282,  334-350,  356-401. 

Particular  clastet  of  periont  injured. 

Employe,  see  Master  and  Servant,  fg  90-206. 

raasenger,  see  Carriers,  {i  2S0-321. 

Traveler  on  hiuhway,  see  Municipal  Corpora- 
tions, §S  755-821. 

Traveler  on  highway  crossing  railroad,  see  Rail- 
roads, Si  334-350. 

Remedies. 
Measure  of  damages,  see  Damages,  g  97. 

PERSONAL  PROPERTY. 

See  Property. 

PETITION. 

In  judicial  proccedingi. 
See  Mandamus,  |  154. 
In  bankruptcy,  see  Bankruptcy,  {  20. 

In  proceeding*  not  iuiiciiil. 
For  prohibition  order,  see  Intoxicating  Liquors, 

{  130. 
For  sale  of  school  lands,  see  Public  Tinnds.  {  .54. 
To  establish  highway,    see    Hishwny*    $   29. 


PHYSICAL  EXAMINATION. 

Refusal  to  require  as  a  mere  technical  error 
not  ground  for  reversal,  see  Appeal  and  Er- 
ror, %  1170. 

Review  of  discretion  of  court  as  to  ordering, 
see  Appeal  and  Error,  {  909. 

PHYSICAL  SUFFERING. 

Ground  for  damages,  see  Damages,  {  33, 

PHYSICIANS  AND  SURGEONS. 

Liability  of  railroad  company  for  malpractice 
of  physician  employed  to  treat  Injured  serv- 
ant, see  Master  and  Servant,  g  92. 

Opinion   evidence,  see   Evidence,   g  528. 

Statements  to  physicians  as  res  gestte,  see  Evi- 
dence,  g   128. 

g  2.  Const  art.  16,  g  31,  authorizing  the  pas- 
sage of  laws  regulating  physicians  and  sur- 
geons, held  to  authorize  the  passage  of  Acts 
30th  Leg.  1907,  p.  224,  c.  123,  requiring  the 
licensing  of  physicians  and  surgeons,  including 
osteopaths.— Ex  parte  Collins  (Tex.  Or.  App.) 
501. 

g  6.  An  osteopathic  practitioner  held  within 
Acts  30th  Leg.  1907,  p.  224,  c.  123,  and  there- 
fore not  entitled  to  practice  without  a  license. 
—Ex  parte  Collins  (Tex.  Cr.  App.)  501. 

PISTOLS. . 

Necessity  of  special  license  to  pawnbroker  foi 
sale  of,  see  Pawnbrokers,  g  4. 

PLACES  FOR  WORK. 

Duty  of  master  to  provide,  see  Master  an< 
Senant,  g  101. 

PLATS. 

Dedication  of  streets,  see  Dedication,  g  19. 

PLEA. 

In  civil  actions,  see  Pleading,  gg  93-129. 

PLEADING. 

Admissions   in   pleading  as   evidence,   see   Ev 

dence.  g  208. 
.Applicability  of  instructions   to  pleadings,  at: 

Trial,  jig  251-253. 
Use  of  pleadings  to  aid  in  construction  of  vei 

diet,  see  Trial,  g  343. 

Allegation*  a*  to  particular  fact*,  acts,  or  tran^ 
actions. 

See  Damages,  g  157;    Estoppel,  gg  110.  114. 

Assumption  of  risk  ty  servant,  see  Master  and 
Servant,  g  260. 

Contributory  negligence  of  servant  injured,  8t!« 
Master  and  Servant,  g  261. 

Knowledge  of  railroad  company  as  to  defects 
in  car  causing  injuries  to  licensee,  see  Rail- 
roads, g  2S2. 

Negligence  of  fellow  6er\-ant,  see  Master  and 
Servant,   g   259. 

Neglisf-nce  of  master,  see  Master  and  Ser\-ant, 

g  2.-)a 

Relation  of  master  and  servant,  see  Master  and 
Servant,  g  2.-.7. 

Statute  of  limitations,  see  Limitation  of  Ac- 
tions, g  182. 

In  actions  by  or  against  particular  classes  of 
persons. 

See  Master  and  Senant.  gg  256-264.  .329:  Rail- 
roads, g  345;  Receivers,  g  1,S;?;  Sheriffs  and 
Constables,   g   1.37;     Street   Railroads,   g   110. 


For  easM  in  Dec.  Dig.  ft  Amer.  Digs.  1907  to  date  ft  Indexes  aee  same  topic  ft  section  (()  NUMBER 


Digitized  by 


Google 


ror  allotment  of  dower.  !<ee  Dower,  {   i8. 

For  causing  death,  see  Death,  t  57. 

KorecIoBiire,  see  MortKEges,  ^  450. 

For  equitable  relief  against  judgment,  see  Judg- 
ment, JS  460. 

For  injuries  caused  by  defective  street,  see  Mu- 
nicipal Corporations,  §  810. 

For  injuries  from  acts  of  servants,  see  Master 
and  Servant.  {  329. 

For  injuries  from  operation  of  street  railroad, 
see  Street   Railroads,  i   110. 

For  injuries  to  persons  at  railroad  crossings, 
see  Railroads,  |  345. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, a  250-2(V4. 

For  purchase  price,  see  Sales.  $§  354-35.5. 

Indictment  or  criminal  information  or  com- 
plaint,  see   Indictment  and    Information. 

To  enforce  vendor's  lien,  see  Vendor  and  Kur- 
cbaser,  §  280. 

To  escheat  realt.v,  see  Escheat,  J  6. 

Review  of  decisiont  and  pleading  in  appillate 
eourtt. 

Estoppel  to  allege  error  in  submission  of  is- 
sues raised  by  answer  though  not  alleged  in 
petition,  see  Appeal  and  Error,  {  8.S2. 

Harmless  error  in  rulings  on,  see  Appeal  and 
Error,  {§  1041.   1042. 

Objections  to  rulings  on  for  purposes  of  re- 
view, see  Appeal  and  Error,  §§  193,  197. 

I.  FORM  AND  AI.I.EOATIOMS  IK 
OENERAI.. 

I  S.  Allegation  of  petition  that  plaintiff, 
one  of  two  landlords,  who  paid  the  other  land- 
lord her  share  of  the  rent,  was  subrogated  to  the 
rights  of  the  other,  held  a  mere  legal  conclu- 
sion.—Jones  V.  Louisville  Tobacco  Warehouse 
Co.  (Ky.)  633. 

I!  8.  An  allegation  in  an  injury  action  against 
a  railroad  company  that  plaintiff  was  struck 
by  a  projection  from  a  passing  freight  train 
while  walking  along  the  track  held  not  ob- 
jectionable as  alleging  a  conclusion. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Wilcox  (Tex. 
Civ.  App.)  .588. 

$  20.  The  petition  for  death  of  sen-ant,  based 
on  negligence  after  discovered  peril,  held  not  to 
aver  that  the  peril  was  seen.— Chesapeake  &  O. 
Ity.  Co.  V.  Lang's  Adm'x  (Ky.)  9!)3. 

i  34.  In  determining  whether  a  complaint 
states  a  cause  of  action  as  against  a  demurrer, 
every  reasonable  intendment  must  be  indulged 
in  to  support  the  complaint.— Cazort  &  Mc- 
Gehee  Co.  v.  Dunbar  (.irk.)  270. 

i  34.  While  on  demurrer  and  before  judg- 
ment, pleadings  are  strictly  constnied  against 
the  pleader,  after  verdict  or  judgment  they  are 
liberally  construed  to  sustain  the  judgment,  and 
merely  formal  defects  will  be  held  cured. — Win- 
stead  V.  Hicks  (Ky.)  1018. 

II.  DECIiARATION,    COMPLAINT,  FE- 
TltlON,   OB   STATEMENT. 

In  action  for  injuries  to  ser%'ant,  see  Master 
and  Senant,  ii  25(i-'2()l. 

in.  PI.EA  OR  ANSWER,  CROSS-COM- 

FIJklNT,   ANI>   AFFIDAVIT 

OF  DEFENSE. 

<A>    DefeiiMeH   In   Cieiierul. 

IS  03.  A  iiiirty  may  file  inconsistent  pleas. — 
roHtal  Ti'le^niph  Cnble  Co.  of  Texas  v.  Ilarriss 
(Tex.   (;iv.   App.)   .S5S. 


{  129.  Avermeuts  of  a  petition  arc  con- 
fessed by  failure  to  deny  them. — Dycus  v.  Brown 
(Ky.)  1010. 

rV.  REPI.ICATIOM  OR  KEPI/T  ASH 
SUBSEQUENT  PIXAjIINOS. 

t  177.  An  answer  held  insufficient,  so  tbit 
failure  to  deny  its  allegations  was  not  an  x'l- 
mission  of  their  truth. — Montgomery  t.  Glasi- 
cock  (Ky.)  608. 

8  177.  A  party  does  not  admit  the  alle»- 
tions  of  every  pleading  which  he  fails  to  deny. 
—Montgomery  v.  Glasscock  (Ky.)  6(>8. 

i  177,  Under  Rev.  St.  1895,  art.  1193.  i 
telegraph  company,  relying  on  a  special  ron- 
tract  to  relieve  itself  from  liability  for  delay 
in  the  delivery  of  a  message,  held  required  :o 
prove  the  contract,  notwithstanding  the  k;-- 
itcation  of  plaintiff.— Postal  Telegraph  Cable 
Co.  of  Texas  v.  Uarriss  (Tex.  Civ.  App.)  35v 

V.  DEMURRER  OR  EXCEPTION. 

To  petition   for  establishment  of   highway,  «rf 
Highways,  §  29. 

§  210.  A  demurrer  to  an  amended  answer 
and  cross-bill  in  a  suit  in  equity,  which  d"-' 
not  question  the  sufficiency  of  the  pleading 
but  alleges  new  matter  in  pais,  is  improper.— 
Coffman  v.  Gates  (Mo.  App.)  1078. 

§  214.  Admissions  arising  on  a  demurrer  di 
not  make  ^ood  vague  and  insufficient  avermentf 
or  conclusions  of  the  pleading  demurred  to  or 
supply  its  omissions  of  essential  facts.— Ben- 
nett V.  Bennett  (Ky.)  495. 

I  214.  For  the  purposes  of  a  general  deIIlIl^ 
rer,  the  averments  of  a  petition  must  be  accept- 
ed as  true. — Le  Master  v.  Dalhart  Real  E»M:e 
Agency  (Tex.  Civ.  App.)  185. 

I  216.  In  considering  a  demurrer  to  a  peti- 
tion, only  matters  appearing  on  the  face  of  tt- 
petition  will  be  considered.— Porter  v.  Pecos  k 
N.  T.  Ky.  Co.  (Tex.  Civ.  App.)  897. 

VI.  AMENDED  AND  SUPPLEMENTAL 
PLEADINGS  AND  REPLEADER. 

{  236.  The  quarterly  court  may  within  it- 
discretion  refuse  to  allow  amendments  to  plea-i- 
ings  offered  for  some  future  advanta^re  on  » 
trial  in  another  court.— Hardison  v.  I'aiv  (K.v.) 
071. 

I  236.  Refusal  of  a  trial  amendment  i''^ 
to  be  within  the.  discretion  of  the  court.— IHae 
v.  Donnelly  (Ky.)  685. 

$  245.  The  court  may  permit  the  filing  of  u 
amended  petition  after  it  had  handed  down  t 
verbal  opmion  in  plaintiff's  favor. — Diagnid  t. 
Roberts  (Ky.)  464, 

§  2.37.  Where  the  answer  alleged  that  a  som 
was  included  in  a  note  by  mistake,  an  amend- 
ment to  the  answer  alleging  that  such  sum  reji- 
resented  an  attorney's  fee  paid  by  plaintiff  in 
trying  to  collect  a  debt  from  defendant  prior  to 
bis  adjudication  in  bankruptcy  was  properly  n- 
fnsed.— Forsythe  v.  Lexington  Banking  &  Tru>! 
Co,  (Ky.)  902. 

•VII.  SIGNATURE  AND  'VTRlFICA'nOH. 

Ill  action  bv  or  aRainst  receiver,  see  ReceiTeis. 

S  183. 
Petition  in  election  contest,  see  Elections,  |  "^  ■ 
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Vm.  FROFEBT,    OTEB,   AXS    EZ- 
HuIT8. 

I  310.    Where  exhibit  attached  to  petition  in 
ejectment    showed    title    in    another,    petition 
stated  no   cause  of  action. — Smith   t.   Phelps 
.   (Ky.)  «56. 

{  312.  Instruments  forming  the  foundation 
of  the  action  and  made  exhibits  to  the  com- 
plaint control  the  averments  of  the  complaint. 
— Cazort  ft  McGebee  Co.  v.  Dunbar  (Ark)  270. 

X.  FIUNO,  SEBVIOE.  AND  WITH- 
DRAWAi. 

I  340.  Where  the  petition  and  amended  peti- 
tion were  lost  without  plaintifTs  fault,  the 
court  properly  permitted  the  filing  of  a  substi- 
tuted petition  and  amended  petition  constitut- 
inx  substantially  oorrpct  copies  of  the  originals. 
—Phillips  V.  Ratllff  (Ky.)  460. 

XI.  MOTIONS. 

{  343.  A  defendant  in  an  election  contest 
held  not  entitled  to  judgment  on  the  pleadings. 
—Phillips  V.  Ratlift  (Ky.)  460. 

i  367.  The  proper  mode  of  correcting  de- 
fective averments  in  a  pleading  is  by  motion  to 
make  the  same  more  definite  and  certain. — Ca- 
zort ft  McGehee  Co.  v.  Dunbar  (Ark.)  270. 

XH.   ISflVES,  PROOF,  AND  VARIANCE. 

Objections  for  purposes  of  review,  see  Appeal 
and  Error,  {  107. 

In  particvlar  action*  or  proceeding*. 

Sec  Ejectment,  |  82;  Forcible  Entry  and  De- 
tainer, i  28. 

For  breach  of  contract,  see  Contracts,  J  346. 

For  causing  death,  see  Death,  {  57. 

For  injuries  to  passenger,  see  Carriers.  |  315. 

For  injuries  to  persons  at  railroad  crossings, 
see  Railroads,  §  345. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, I  204. 

For  purchase  price,  see  Sales.  !  S.'iS. 

On  bill  or  note,  see  Bills  and  Notes,  1  489. 

To  foreclose  mortgage,  see  Mortgages,  J  450. 

i  382.  lender  a  general  denial  defendant  may 
prove  any  fact  which  goes  to  show  that  plain- 
tiff never  had  any  cause  of  action.— South  Tex- 
as Telephone  Co.  v.  Huntington  (Tex.  Civ. 
App.)  242. 

Xm.  DEFECTS   AND    OBJECTIONS, 

WAIVER,  AND  AIDER  BT  VER. 

DICT   OR  JDDOBIENT. 

Waiver  of  verification  of  petition  in  election 
contest,  see  Elections,  §  285. 

8  409.  Plaintiff,  if  a  plea  is  too  indefinite 
or  uncertain,  should  request  a  more  detailed 
allegation. — Briggs  v.  Steel  (Ark.)  754. 

f  418.  Id  an  action  against  a  telephone  com- 
pany for  failure  to  deliver  a  death  message,  the 
petition  held  sufllcient  where  defendant  joined 
issue  on  the  petition. — Cumberland  Telephone  So 
Telegraph  Co.  v.  Maxberry  (Ky.)  447. 

S  435.  In  an  action  against  a  seller  of  stand- 
ing timber,  an  answer  held  sufficient  after  ver- 
dict and  judgment  to  state  a  cause  of  action  on 
a  counterclaim.— Runyons  v.  Burchett  (Ky.)  975. 

PLEDGES. 

See  Pawnbrokers. 

Creditors'  bill  to  reach  interests  of  pledgor  of 

certificate  of  deposit,  see  Creditors'  Suit,  §  0. 
Equitable    relief   against    judgment    foreclosing 

ple<lge.  see  Judgment,  S$  426,  460. 
Of  corporate  stock,  see  Corporations.  |  123. 


8  67.  St.  I  14a  (Russell's  St.  |  24),  provid- 
ing for  the  publication  of  notice  of  judicial 
sales,  held  applicable  to  a  sale  of  a  note  pledged 
as  collateral  under  a  decree  foreclosing  the 
pledge.— Bank  of  Cerulean  Springs  v.  Gardner 


pledg< 
(Ky.) 


608. 


POLICE  COURTS. 

See  Courts,  |  178. 

POLICE  POWER. 

Of  municipality,  see  Municipal  Corporations,  I 
594. 

POLICY. 

Of  insurance,  see  Inkurance. 

POLITICAL  RIGHTS. 

Suffrage,  see  Elections. 

PONDS. 

See  Waters  and  Water  Courses,  {{  171-178. 

POSSESSION. 

See  Adverse  Possession. 

Of  demised  premises,  see  Landlord  and  Ten- 
ant, M  127,  134. 

Retention  by  grantor  in  fraudulent  conveyance, 
see  Fraudulent  Conveyances,  {  154. 

POST  OFFICE. 

Evidence  of  payment  by  mail,  see  Payment,  { 
73. 

POWERS. 

Authority  of  administrator  with  will  annexed. 

see  Executors  and  Administrators,  {  121. 
Of  attorney,  see  Principal  and  Agent. 
Of  attorney  to  sell  land  uf  infant,  authority  of 

guardian  to  sign,  see  Guardian  and  Ward,  i 

42. 
Of  sale  in  mortgage,  see  Mortgages,  K  342-374. 

PRACTICE. 

In  particular  civil  action*  or  proceeding*. 

See  Contempt,  {  64:  Detinue;  Divorce,  i8  93, 
130;  Ejectment;  Habeas  Corpus,  §;  85-117; 
Mandamus,  §  154 ;  Replevin :  Trespass  to 
Try  Title,  §  38. 

Condemnation  proceedings,  see  Eminent  Do- 
main, f  262. 

Particular  proceeding*  in  action*. 

See  Abatement  and  Revival ;  Continuance ; 
Costs;  Damages,  SS  157-228;  Dismissal  and 
Nonsuit ;  Evidence  ;  Execution  ;  Judgment ; 
Jury  ;  Limitation  of  Actions  ;  Parties  ;  Plead- 
ing ;  Reference ;  Removal  of  Causes ;  Trial ; 
Venue. 

Verdict,  see  Trial,  SI  333,  343. 

Particular  remedie*  in  or  incident  to  action*. 
See  Attachment ;   Injunction ;   Receivers ;  Ten- 
der. 

Procedure  in  criminal  pro*ecution*. 
See  Criminal  Law. 

For  offenses  against  liquor  laws,  see  Intoxi- 
cating Liquors,  i§  226-239. 

Procedure  in  exerdte  of  tptcial  or  limited  jurit- 

diction. 
In  bankruptcy,  see  Bankruptcy,  J  20. 
In  equity,  see  Equity. 

In  justices'  courts,  see  Justices  of  the  Peace, 
S  79. 


For  cases  In  Dec.  Dig.  *  Amer.  Diss.  1M7  to  date  *  Indexes  see  same  topic  *  section  (i)  NUMBER 

Digitized  by  LaOOQlC 


Justices  of  the  Peace,  §§  14G-189 ;  New  Trial. 

PREJUDICE. 

Ground  for  reversal  In  civil  actions,  see  Ap- 
peal and  Error,  §§  1027-1073. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  se«  Criminal  Law,  |§  539, 
541. 

PRELIMINARY  INJUNCTION. 

See   Injunction,   §§  132-1C3. 

PRELIMINARY  PROCEEDINGS. 

In  criminal  prosecution,  harmless  error,  see 
Criminal  Law,  §  1166. 

PREMIUMS. 

For  insurance,  see  Insurance,  §  367. 

PRESCRIPTION. 

Aiquisition  of  rights,  see  Adverse  Possession, 
§S  4.  13. 

Establishment  of  street,  see  Municipal  Corpo- 
rations, §  648. 

PRESUMPTIONS. 

In  civil  actions,  see  Evidence.  §§  65-84. 
On  appeal  or  error,  see  Appeal  and  Error,  §| 
907-939 ;  Criminal  Law,  $  1144. 

PRIMARY  ELECTIONS. 

See  Elections,   |§   139-158. 

PRINCIPAL  AND  AGENT. 

Authority  of  guardian  to  sign  power  of  at- 
torney for  infant,  see  Guardian  and  Ward, 
$42. 

Combinations  by  insurance  agents,  see  Monoi)o- 
lies,  §  18. 

AgcHCU  in  particular  relations,  officca,  or  oc- 
cupations. 
See  Attorney  and  Client ;  Brokers. 
Agency   of   partner   for   firm,   see   Partnership, 

S  169. 
Corporate    agents,    see    Corporations,    §§    317, 

33914,  423-432. 
Municipal  agents,   see  Municipal   Corporations, 

§  747. 

I.   THE   RELATION. 

(A)   Creation    and   Kxlstence. 

§  1.  The  relation  of  principal  and  agent  can- 
not exist,  where  the  person  acting  acts  for 
himself  and  is  without  authority  to  act  for  the 
other. — Palmer  &  Hardin  v.  Grand  Lodge  K. 
P.  of  Kentucky  (Ky.)  678. 

J  2.  Where  a  power  of  attorney  not  coupled 
with  an  interest  was  given  in  California  with 
nothing  in  its  terms  to  indicate  where  it  was 
to  be  executed,  and  in  an  attempt  to  carry  out 
the  po%vcrs  conferred  land  in  Texas  is  sought 
to  be  sold,  the  law  of  Texas  will  control.— Gil- 
mer V.  Veatch  (Tex.  Civ.  ."Vpp.)  545. 

$  19.  In  a  suit  to  partition  lands,  in  which 
plaintiffs    clainiod    an     undivided    half    interest 


5G1. 

§  24.  In  a  suit  to  partition  land  in  wbirb 
plaintiffs  claimed  an  undivided  one-half  inter- 
est through  a  conveyance  by  an  attorney  ia 
fact  of  defendants,  evidence  held  to  make  it  a 
jur.v  question  whether  defendants  were  indocvd 
by  misrepresentations  to  execute  the  power  of 
attorney  under  which  such  attomev  acted.— 
Jlerrill   v.   Bradley  (Tex.   Civ.   .\pp.)    5G1. 

(B)  Termination. 

§  34.  A  power  of  attorney  given  by  joint 
owners  of  land  to  another  joint  owner  of  the 
same  land  to  sell  and  convey  it,  which  conreyj 
to  the  attorney  no  interest  in  the  land  to  be 
sold,  Is  not  a  power  coupled  with  an  interest.— 
Gilmer  v.  Veatch  (Tex.  Civ.  App.)  545. 

§  34.  An  instrument  authorizing  the  sale  cf 
land,  etc.,  held  a  power  of  attorney  coupW 
with  an  interest. — Merrill  v.  Bradley  (Tex.  Civ. 
App.)  561. 

§  42.  Where  a  woman,  after  executine  a 
power  of  attorney  to  sell  her  interest  in  land 
and  before  a  sale  was  made  by  the  agent,  msr- 
ried.  the  marriage  revoked  the  power. — (JilPir 
v.  Veatch  (Tex.  Civ.  App.)  545. 

8  43.  In  Texas  lands  cannot  be  sold  under  1 
naked  power  of  attorney  after  the  death  of  th." 
principal.— (Kilmer  v.  Veatch  (Tei.  Civ.  Ap:-' 
545. 

III.    RIGHTS  AND  LIABILITIES  AS  TO 
THIRD   PERSONS. 

(A)   Pon'ers  of  AKent. 

Requests   for   instructions   as   to    assurance  of 
authority  of  agent,  see  Trial,  |  2lW. 

S  97.  An  agent  held  not  empowered,  nndrt 
a  letter  from  his  principal,  to  release  the  lit- 
ter's lien  under  a  sale  boud.— Garth  v.  Uunoer's 
Ex'x  (Ky.)  681 ;    Same  v.  Davis  &  Johnson.  Id. 

(C)   I'nantliorlaed   and   Wrongrfml   Aeti. 

§  148.  .\  recorded  instrument  revokinj  • 
power  of  attorney  to  recover  and  sell  lands  mi 
a  conveyance  of  lands  to  the  agent  held  hC- 
clent  to  put  purchasers  of  such  land-s  from  lb» 
agent  who  had  examined  the  revoking  instrc- 
ment  upon  notice  as  to  the  agent's  right  to 
sell  any  land  under  the  power  of  attorner.— 
Merrill   v.   Bradley   (Tex.  Civ.  App.)   56L 

§  14S.  If  the  purchasers  of  land  under  la 
agent  acting  under  a  power  of  attorney  vm' 
not  shown  to  have  notice  that  such  power  ins 
obtained  by  the  owner  by  misrepresentations, 
the  fact  that  it  was  so  obtained  would  not  af- 
fect their  title.— Merrill  v.  Bradley  (Tei.  Or. 
App.)  561. 

(F)   Actions. 

§  190.  In  a  suit  to  partition  lands  in  wtai 
plnintlffs  claimed  a  one-half  interest  tbtoa^ 
.1  conveyance  by  an  attorney  in  fact  of  defra-"- 
ants,  the  burden  was  on  defendants  to  sJk* 
that  plaintiffs  had  notice  of  the  fact  that  tb* 
power  of  attorney,  under  which  the  atiom'.r 
acted,  was  obtained  by  misrepresentation.'.— 
Merrill  v.  Bradley  (Tex.  Civ.  App.)  561. 

§  193.  In  a  suit  to  partition  lands,  in  vhvi 
plaintiffs  claim  an  undivided  half  interr>: 
through  a  conveyance  by  an  attorney  in  If'- 
evidence  held  to  make  it  a  jury  question  wbftV 
er  plaintiffs  had  notice  that  the  power  of  a:- 
torney  was  procured  by  such  attorney  by  ■* 
representation. — Merrill  v.  Bradley  (Tei.  O'. 
App.)   ."•>61. 
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ance  of  duties  of  office  or  trust,  see  Guardian 

and  Ward,  S  175. 
Liabilities  on  bonds  for  performance  of  duties 

of  trust  or  office,  see  Sberiffs  and  Constables, 

I  157. 
Subrogation  of  sureties  to  rights  of  principal, 

see  Subrogation,  §  7. 

TV.  REBfEDIES   OF  OBEDITORS. 

I  159.  In  an  action  against  a  surety,  where 
the  defense  was  that  he  had  been  released  by 
the  extension  of  the  notes  without  his  consent, 
the  burden  of  proof  thereof  was  upon  the  sure- 
ty.—Farmers'  Bank  of  Wicklifte  v.  Wickliffe 
(Ky.)  498. 

V.  RIGHTS  AND   REUEDIES  OF 
SVRETT. 

(U)  Aa   to   Prtnolpal. 

{  187.  A  judgment  by  consent  against  the 
surety  on  a  supersedeas  bond  held  only  prima 
facie  evidence  of  the  amount  of  the  liability  of 
the  principal  in  the  bond. — Cazort  &  McUebee 
Co.  V.  Dunbar  (Ark.)  270. 

PRINTING. 

Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  {|  627,  631. 

PRISONS. 

Character  of  imprisonmentj  whether  in  jail  or 

penitentiary,  as  determining  whether  a  crime 

IS    a    felony   or   misdemeanor,    see    Criminal 

Law,  S  27. 
Liability  of  city  for  injuries  to  persons  injured 

by  breaking  rock  to  pay  fine,  see  Municipal 

(^oniorations,  §  747. 
Liabilitjr   of  city   for  injuries  to  prisoner,  see 

Municipal  Corporations,  §   729. 
Suit  against  penitentiary  board  as  one  against 

state,  see  States,  {  191. 

PRIVATE  ROADS. 

Rights  of  way,  see  Easements. 

PRIVILEGE. 

Effect  on  limitation,  see  Limitation  of  Actions, 

i  72. 
Of  witness  as  to  testimony,  see  Witnesses,   $ 

297. 

PRIVILEGED  COMMUNICATIONS. 

Defamatory    communications,    see    Libel    and 

Slander,  §§  45-51. 
Disclosure   by  witness,  see  Witnesses,   1$  199, 

202. 

PROBABLE  CAUSE. 

For  prosecution,  see  Malicious  Prosecution,  §§ 
16,  21. 

PROBATE. 

Of  will,  see  Wills,  §{  300-371%. 

PROCEDURE. 

•See  Cross-references  nnder  practice. 

PROCESS. 

Taxation  ot  costs  for  publication  of,  see  Costs, 
To  sustain  judgment,  see  Judgment,  i  17. 


!  79. 

Particular  formi  of  toritt  or  other  proeett. 
See   Execution;    Injunction;   Mandamus;    Re- 
plevin. 

PROFITS. 

Loss  of,  as  element  of  damages  for  failure  to 
deliver  goods  sold,  see  Sales,  {  418. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  Intoxi- 
cating Ldquors. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

Of  death,  see  Death,  i§  2,  5. 

Of  loss  insured  against,  see  Insurance,  {  539. 

PROPERTY. 

Constitutional  guaranties  of  rights  of  projier- 
ty,  see  Constitutional  Law,  §§  105,  257-305. 

Conversion  of  partnership  realty  as  affecting 
dower  rights  of  widow  of  partner,  see  Dower. 
S  17. 

Licenses  in  respect  to  real  property,  see  Li- 
censes, {  58. 

Of  particular  clauses  of  persons. 
See  Religious  Societies,  §§  23-24. 

Particular  species  of  property. 
See  Animals ;  Good  Will ;  Mines  and  Minerals. 
Logs  or  timber,  see  Logs  and  Logging. 

Remedies  involving  or  affecting  property. 
Protection  of  rights  of  property  by  injunction, 
see  Injunction,  §§  44,  52. 

Transfers  and  other  matters  affecting  title. 
See  Adverse  Possession. 
Dedication  to  public  use,  see  Dedication. 
Escheat,  see  E^heat.    ■ 
Taking  for  public  use,  see  Eminent  Domain. 

$  10.  The  owner  of  a  legal  title  is  in  con- 
structive possession  of  all  land  within  his 
boundary  not  in  actual  possession  of  somebody 
else. — Richie  v.  Owsley  (Ky.)  1015. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  Trial,  Ji  191-194. 
In  criminal  prosecutions,  see  Criminal  Law,  |i 
741-763. 

PROVOCATION. 

For  commission  of  homicide,  see  Homicide,  | 
45. 

PROXIMATE  CAUSE. 

Direct   or   remote   consequences    of  injury,    see' 

Damages,  §§  33-49. 
Of  delay  in  transportation  of  live  stock,   see 

Carriers,  %  219. 
Of  injury  to  servant,  see  Master  and  Servant, 

i§  129,  247. 

PUBLIC  ADMINISTRATORS. 

As  public  guardians,  see  Guardian  and  Ward, 
{  175. 
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PUBLICATION. 

Of  notice  of  sale  of  pledge,  see  Pledges,  |  57. 

Of  notice  of  sale  on  foreclosure  of  pledge,  suf- 
ficiency of  notice  as  affecting  right  to  equitable 
relief  against  judgment,  see  Judgment,  gg  42U, 
4«». 

Taxation  of  costs  for  publication  of  notice,  see 
Costs,  {  150. 

PUBLIC  DEBT. 

See  Municipal  Corporations,  H  867,  857. 

PUBLIC  GUARDIANS. 

See  Guardian  and  Ward,  §  175. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  Municipal  Corporations, 
§1  270-362. 

PUBLIC  LANDS. 

H.  8ITRVET  AND  DISPOSAI.  OF  I<Ain>8 
OF  UNITED   STATES. 

(A)   Bnrveya. 

f  26.  A  mistake  in  a  government  survey  of 
a  lake  may  be  corrected.— Johnson  &  Burr  v. 
Klder  (Ark.)  1066. 

(B)  Sckool  and  Vnlversltr  !«■<!•. 

Presumptions  as  to  territorial  extent  of  town- 
ships as  affecting  disposition  of  school  land, 
sec  Evidence,  |  84. 

i  54.  Under  Rev.  St.  1890,  f  8101  (Ann.  St. 
]90(i,  p.  3867),  the  county  court  held  without 
authority  to  sell  school  lands  except  on  a  prop- 
er petition  of  the  householders  of  the  town^ihip. 
—Doddridge  v.  Patterson  (Mo.)  72. 

S  54.  A  petition  praying  for  a  sale  of  school 
lands  in  a  township  held  not  sufficient  to  confer 
jurisdiction  on  the  county  court  to  order  a  sale 
under  Rev.  St.  1899,  g  81C1  (Ann.  St.  1006,  p. 
3867).— Doddridge  v.  Patterson   (Mo.)    72. 

i  54.  The  county  court  is  a  court  of  inferior 
jurisdiction,  and  on  a  proceeding  before  it  for 
a  sale  of  school  lands  under  Rev.  St.  1809,  { 
8161  (Ann.  St.  190(i,  p.  3867),  the  statutory  di- 
rections must  be  observed  before  it  can  acquire 
jurisdiction.— Doddridge  v.  Patterson  (Mo.)  72. 

(F)  Svramp  mnd  Overfloired  Laads. 

g  61.  Certain  land  within  the  meandered 
lines  of  a  lake,  if  land  instead  of  lake  bed  pass- 
ed to  the  state  under  a  federal  patent  of  un- 
siirveyed  swamp  lands,  and  if  the  land  had  been 
declared  such  instead  of  lake  bed,  the  upland 
owner  acquired  no  riparian  rights  therein. — 
Johnson  &  Burr  v.  Elder  (Ark.)  1066. 

m.  DISPOSAL  OF  LANDS  OF  THE 
STATES. 

g  143.  To  acquire  title  to  land  under  the 
donation  laws,  all  the  requirements  of  the 
statute  must  be  fulfilled. — McCracken  t.  Sisic 
(Ark.)  725. 

g  143.  A  donee  of  land  under  the  donation 
laws  cannot  alienate,  or  in  any  way_  dispose 
of.  the  land,  and  no  greater  right  is  given  him 
than  that  of  possession. — McC'racken  v.  Sisk 
(Ark.)  725. 

g  143.  Under  Kirbys  Dig.  gg  4815,  4832,  the 
right  to  iwrfect  a  donation  of  land  and  submit 
final  proof  held  extende<l  to  the  widow  on  the 
<lpath  of  the  donee  before  the  time  to  submit 
final  proof ;  and.  on  her  making  final  proof, 
she  is  entitled  to  a  dee<l  in  her  own  riglit. — 
McCraoken   v.   Sisk   (Ark.)   72.'). 


g  151.  If  there  be  no  other  or  older  grant 
from  the  state  to  lands  covered  by  a  patent  un- 
der which  a  party  claims,  the  patent  confers 
on  him  the  legal  title,  unless  another  has  by 
actual  adverse  possession  acquired  title  thereto 
dehors  a  patent.— Richie  v.  Owsley  (Ky.)   1015. 

g  151.  If  land  in  dispute  in  forcible  entry 
was  patented  prior  to  a  patent  to  plaintiff's 
lessor  under  whom  he  claimed  the  right  to  en- 
ter, the  latter  patent  would  be  void,  and  could 
not  be  received  as  evidence  tending  to  limit  the 
possession  of  plaintifTs  lessor.— Richie  v.  Ows- 
ley (Ky.)  1015. 

g  172.  Id  an  action  by  a  vendee  against  his 
vendor  to  recover  a  payment  made  on  land,  the 
sale  of  which  to  defendant  by  the  state  was 
claimed  to  have  been  forfeited,  a  certified  copy 
of  an  award  by  the  commissioner  of  the  land 
office  to  a  third  party  made  subseqaent  to  the 
sale  by  defendant  to  plaintiff  heM  admissible, 
and  to  raise  the  presumption  that  the  first  sale 
had  been  forfeited  before  the  second  was  made. 
—Slaughter  v.  Cooper  (Tex.  Civ.  App.)  173. 

g  172.  Under  Acts  1901,  p.  294,  c.  125,  g  3, 
an  indorsement  by  the  commissioner  of  the  Gen- 
eral Land  Office  on  an  application  for  the  pdr- 
chase  of  public  land  that  the  same  was  for- 
feited for  failure  to  reside  on  the  land  held  not 
evidence  of  forfeiture  as  against  the  purchaser. 
— Slaughter  v.  Cooper  (Tex.  Civ.  App.)  173. 

g  172.  When  a  legislative  grant  is  not  made 
in  discharge  of  some  obligation  of  the  govern- 
ment that  the  law  would  recognize,  the  grant 
is  not  in  a  legal  sense  anything  but  an  act  of 
sovereign  grace  and  a  pure  donation. — Sherman 
V.  Pickering  (Tex.  Civ.  App.)  536. 

g  173.    Acts  1895,  p.  67,  c  47,  g  11  (Rev.  St. 

1^.>,  art.  42180.  regulating  sale  of  public  free 
school  lands,  construed  to  require  a  declaration 
of  forfeiture  before  public  lands  sold  and  aban- 
doned will  be  open  to  resale.— Tillman  v.  Erp 
(Tex.  Civ.  App.)  547. 

g  173.  Acta  1901.  p.  294.  c.  125.  g  3,  regulat- 
ing sale  of  public  school  lands,  construed  to  re- 
quire declaration  of  forfeiture  before  public 
lands  sold  and  abandoned  will  be  again  open  for 
sale.— Tillman  v.  Erp  (Tex.  Civ.  App.)  547. 

g  173.  The  acceptance  of  the  offer  of  the 
state,  and  the  compliance  by  the  api>Iicant  to 
purchase  therewith,  held  to  he  what  will  consti- 
tute him  a  purchaser  of  school  lands,  and  not 
the  acceptance  of  his  application  by  the  Land 
Commissioner.- Tillman  v.  Erp  (Tex.  Civ.  App.) 
547. 

g  173.    If   public   school   land   is   not   on   the  I 

market   when  application   therefor  is   filed,   the  i 

application  confers  no  rights  upon  the  applicant.  I 

and  cannot  be  made  effective  by  the  acceptance 
of  the  Land  Commissioner.— Tillman  v.  Erp 
(Tex.  Civ.  App.)  547. 

g  173.  If  public  school  land  is  not  on  the 
market  and  subject  to  sale  when  application 
therefor  is  filed,  a  subsequent  award  by  the 
Commissioner,  after  the  land  comes  on  the 
market,  upon  the  premature  application,  is  void. 
—Tillman  v.  Erp  (Tex.  Civ.  App.)  547. 

g  173.  Award  of  public  land  on  an  application 
made  before  it  came  on  the  market,  after  the 
land  had  been  forfeited  and  had  again  come  on 
the  market,  held  void.— Tilhnan  v.  Erp  (Tex. 
Civ.  App.)  547. 

g  173.  Acts  1905,  p.  35,  c.  29,  prescribing  a 
time  within  which  a  person  claiming  the  right 
to  purchase  or  lease  public  school  land  previ- 
ously sold  or  leased  to  others,  shall  sue.  was 
intended  to  bar  after  one  year  an  action  to  set 
aside  an  award  of  school  land  by  the  Commis- 
sioner because  of  insufficient  application.— Till- 
man V.  Erp  (Tex.  Civ.  App.)  547. 

g  173.  School  lands  settled  on  and  sold  to  an- 
other held  to  be  the  subject  of  contract,  though 
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to  Buch  other,  held  good  defense  to  the  plea  of 
failure  of  consideration  of  the  notes  given  for 
the  lands,  which  were  secured  by  a  vendor's  lien. 
-Bynnm  v.  Hobbs  (Tex.  Civ.  App.)  900. 

{  173.  A  sale  of  school  land  prior  to  the 
adoption  of  Acts  April  19,  1901  (Laws  1901^0. 
25)4,  c.  125),  is  governed  by  the  law  of  1895 
(Laws  1895,  p.  63,  c.  47),  requlrinft  forfeitures 
of  sales  of  school  land  for  nonresidence  to  be 
declared  by  the  commissioner.— Samples  v.  Wev- 
er  (Tex.  Civ.  App.)  1129. 

i  173.  A  purchase  of  school  land  held  not 
absolutely  void  because  of  a  mistake  in  the  ap- 
plication.—Samples  V.  Wever  (Tex.  Civ.  App.) 
1129. 

§  174.  Effect  of  a  statute,  passed  to  relieve 
one  entitled  to  a  bounty  warrant  certificate 
barred  by  limitations,  stated. — Sherman  t.  Pick- 
ering (Tex.  Civ.  App.)  536. 

$  175.  Where  a  resurvey  of  land  was  had, 
and  the  former  field  notes  corrected  so  that  the 
survey  embraced  less  land,  and  a  patent  Issued 
on  the  corrected  field  notes  only,  the  owner, 
in  the  absence  of  a  showing  of  mistake,  is 
bound  by  the  patent  calls.— Guill  v.  O'Bryan 
(Tex.  Civ.  App.)  593. 

Ji  178.  Where  tht-  state  through  its  regular 
authorized  officer  makes  an  award  of  public 
lands  to  one  authorized  to  purchase,  the  land  so 
far  paRses  out  of  the  state  as  to  authorize  its 
sale  by  the  purchaser,  thereby  creating  between 
himself  and  his  purchaser  the  relation  of  vendor 
and  vendee,  and,  where  possession  accompanies 
such  transfer,  the  second  purchaser  may  not 
thereafter  successfully  plead  a  total  failure  of 
consideration  upon  the  forfeiture  of  his  veudor's 
title.— Slaughter  v.  Cooper  (Tex.  Civ.  App.)  173. 

S  178.  A  sale  of  public  land,  the  title  to 
which  is  in  the  state,  is  not  a  consideration  for 
the  promise  to  pay  another  therefor. — Samples 
V.  Wever  (Tex.  Civ.  App.)  1129. 

{  178.  A  grantee  of  a  purchaser  of  school 
land,  while  the  law  of  1895  (Laws  1895,  p.  63. 
c.  47),  relating  to  forfeitures,  was  in  force,  held 
to  take  such  title  as  supports  an  action  against 
a  mere  trespasser.- Samples  v.  Wever  (Tex. 
Civ.  App.)  1129. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  i  12. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones. 

Water  companies,  see  Waters  and  Water  Cours- 
es, g  196. 

PUBLIC  USE. 

Dedication  of  property,  see  Dedication. 
Taking   property  for  public   use,  see   Elminent 
Domain. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  §  196. 

PUNISHMENT. 

See  Criminal  Law,  S§  1210,  1214. 
For  violation  of  injunction,  see  Injunction,  {§ 
219-230. 

PURPRESTURE. 

On  streets,  see  Municipal  Corporations.  $  667. 


Adverse  possession  by  widow  claiming  right  of 
quarantine,  see  Adverse  Possession,  |  62. 

QUARTERLY  COURTS. 

See  Courts,  $  180. 

QUASHING. 

Indictment  or  information,  see  Indictment  and 
Information,  Sf  137-140. 

Report  of  commissioners  in  proceedings  for  es- 
tablishment of  highway,  see  Highways,  §  39. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  Trial,  §|  139-143. 
In  criminal  prosecutions,  see  Criminal  Law,  {$ 
741-703;  Homicide,  i  271. 

QUIETING  TITLE. 

1.  BlOirr  OF  ACTION  ANB  DEFENSES. 

I  1.  An  action  to  quiet  title  under  Rev.  St. 
1899,  I  650  (Ann.  St.  1906,  p.  667),  held  to  lie 
irrespective  of  '.he  possession  of  either  plaintiit 
or  defendant.— Mann  v.  Doerr  (Mo.)  8(>. 

S  10.  In  a.  suit  to  quiet  title,  plaintiff  must 
succeed  on  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  that  of  his  adversary. — 
Johnson  &  Burr  v.  Elder  (Ark.)  1066. 

II.  PROCEEDINGS   AND  RELIEF. 

S  29.  In  a  suit  to  quiet  title,  plaintiffs  held 
not  to  have  sustained  the  burden  of  proof  of  a 
paper  title  to  the  property  in  controversy  or  a 
t>etter  possessory  title  than  that  held  by  defend- 
ant.—Burchel  v.  Withers  (Ky.)  460. 

jl  30.  A  tenant  in  possession  under  a  written 
lease  is  a  proper  party  defendant  in  an  action  to 
quiet  title  under  Rev.  St.  1899,  i  650  (Ann.  St. 
1906.  p.  667),  brought  against  the  landlord 
claiming  title. — Mann  v.  Doerr  (Mo.)  86. 

§  36.    Under  Civ.  Code  Prac,  |  125,  subsec. 

2,  an  answer  in  an  action  for  the  recovery  of 
land  held  to  sufficiently  describe  the  land  in 
controversy. — Paducah  Cooperage  Co.  v.  Padu- 
cah  Veneer  &  Lumber  Co.  (Ky.)  986. 

i  44.  In  an  action  to  quiet  title,  evidence 
that  plaintifTs  president  knew  of  the  erection 
of  a  building  by  defendant  on  the  land  in  con- 
troversy seven  years  before,  without  making  ob- 
jection thereto,  held  admissible. — Paducah  (joop- 
erage  Co.  v.  Paducah  Veneer  &  Lumber  Co. 
(Ky.)  986. 

(  47.  Evidence  in  an  action  to  quiet  title 
held  insufficient  to  warrant  submission  to  the 
jury  of  defendant's  claim  of  possession  to  the 
land  In  controversy. — Paducah  Co(^)erage  Co. 
V.  Paducah  Veneer  &  Lumber  Co.  (Ky.)  980. 

QUITCLAIM. 

See  Deeds,  |  25. 

Deed  as  color  of  title,  see  Adverse  Possession, 
§71. 

RAILROAD  COMMISSIONERS. 

Application  to,  for  relief  against  excessive 
cnarges  as  condition  precedent  to  recovery  of 
penalty,  see  Carriers,  §  20. 

Validity  of  law  making  rates  fixed  by  railroad 
commissioners  conclusive  except  in  direct  ac- 


tion  to  test   validity   as   denying   equal  pro- 
Constitutional  Law,  i  242. 


tection  of  law,  see  C( 
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IV.  i:.O0ATION    OF    ROAD,    TERBCINI, 

AHD   STATIONS. 

{  58.  Acts  1905,  p.  265,  relating  to  the  con- 
struction and  maintenance  of  a  station  at  a 
certain  point  on  the  line  of  a  railroad,  held  in- 
valid.—Louisiana  &  A.  Ry.  Co.  V.  State  (Ark.) 
284. 

V.  BIGHT  OF  -WAY  AND  OTHER  IN- 

TERESTS  IN   LAND. 

Notice  to  vendee  of  railroad  company  of  cove- 
nants in  conveyance  of  right  of  way,  see  Ven- 
dor and  I'urchaser,  §  230. 

{  CI.  A  conveyance  of  land  for  an  interur- 
ban  railroad  right  of  way  is  not  void  because 
the  corporation  is  not  authorized  to  take  and 
hold  land,  to  exercise  the  risht  of  eminent  do- 
main, or  to  construct  and  oi)erate  an  interur- 
ban  road. — Knowles  v.  Xorthern  Texas  Trac- 
tion Co.  (Tex.  Civ.  App.)  2:',2. 

{  0.3.  A  corporation  owning  land  over  which 
a  tra<tion  company  consUuctod  its  track  held 
not  entitled  to  oust  the  company,  but  limited 
to  an  action  for  damages. — Knowles  v.  North- 
ern Texas  Traction  Co.  (Tex.  Civ.  App.)  232. 

$  (54.  Letters  written  by  a  railroad's  assist- 
ant ctigiueer  to  a  landowner  held  adniissllilc  as 
evidence  of  authority  of  the  railroad's  former 
employes  to  make  the  contract  sued  on.  or  to 
show  ratification  thereof.— St.  Louis,  I.  M.  &  S. 
Ky.  Co.  V.  Sanders  (Ark.)  .337. 

§  G.").  Evidence  hdd  to  supiMrt  a  fiuding 
that  a  corporation  owning  Sand  agreed  to  the 
construction  of  a  riglit  of  way  over  the  land 
for  a  traction  company,  atitliorizing  the  com- 
pany to  claim  the  right  of  way. — knowles  v. 
N'ortliern  Texas  Traction  Co.  ('fex.  Civ.  App.) 
232. 

S  O.'i.  A  corporation  giving  its  consent  to  the 
construction  of  a  railroad  track  over  its  land 
held  not  entitled  to  revoke  the  consent  but  con- 
fined to  an  action  for  damages  resulting  from 
the  use  of  the  land. — Knowles  v.  Northern  Tex- 
as Traction  Co.  (Tex.   Civ.  .\pp.)  232. 

8  0.").  A  traction  company  constructing  its 
right  of  way  over  land  with  "the  consent  of  the 
owner  w'ithout  first  complying  with  municipiil 
ordinances  is  entitled  to  hold  its  right  of  way 
as  against  the  owner.— Knowles  v.  Northern 
Texas  Traction  Co.  (Tex.  Civ.  App.)  232. 

{  6.1.  A  traction  company  constructing  an 
interurban  road  over  land  with  the  consent  of 
the  owner  held  entitled  to  rely  on  estoppel  to 
prevent  the  owner  from  ousting  it.— Knowles 
V.  Northern  Texas  Traction  Co.  (Tex.  Civ. 
App.)  232. 

i  72.  In  an  action  for  breach  of  a  railroad's 
contract  tcr  construct  a  levee,  the  measure  of 
damage  is  the  reasonable  cost  of  building  the 


levee  the   railroad  company  contract^ed  to  con- 
struct.—St.  Loi        -    -       - 
ders  (Ark.)  337 


mipc 


&  S.  Ky.  Co.  V.  San- 


g  72.  Facts  held  to  establish  sufficient  priv- 
ity to  entitle  a  widow  and  her  daughter  to  re- 
cover for  breach  of  a  railroacl  company's  con- 
tract to  construct  a  proper  levee  in  considera- 
tion of  a  conveyance  of  a  railroad's  right  of 
way.— St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  Sanders 
(Ark.)  337. 

i  72.  A  railroad's  separate  agreement  to  con- 
struct a  levee,  executed  at  the  same  time  a  land- 
owner conveyed  a  right  of  way  for  a  nominal 
consideration,  held  an  enforceable  contract  by 
the    railroad    company    to    construct    the    levee 


ance  of  land  to  it  for  a  right  of  way  hdd  a 
covenant  running  with  the  land,  and  biuding 
on  the  grantor's  successor.— Louisville,  H.  &  St. 
L.  Ry.  Co.  V.  Baskett  (Ky.)  957. 

§  72.  A  verdict  for  $1,350  for  breach  of  a 
railroad's  covenant  to  erect  and  maintain  a 
station  on  land  conveyed  to  it  for  a   right  of 

way  held  not  excessive. — Louisville,  H.  &  St. 
L.  Ry.  Co.  V.  Baskett  (Ky.)  957. 

8  72.  In  an  action  for  breach  of  a  railroad 
company's  covenant  to  construct  its  station  on 
land  purchased  from  plaintiff,  evidence  of  the 
price  received  for  other  nearby  land  on  a  part 
of  which  the  station  was  erected,  held  admi«- 
sll)le.— Louisville,  II.  &  St.  L.  Ry.  Co.  v.  Bas- 
kett (Ky.)  957. 

§  72.  In  an  action  for  breach  of  a  railroad's 
covenant  to  construct  and  maintain  a  station  on 
land  conveyed  to  it  for  a  right  of  way.  plain- 
tiff's measure  of  damages  was  the  additional 
value,  if  any,  which  would  have  accruer!  to  his 
niljoining  lands,  but  for  the  breach. — I^onisvilI,>. 
II.  &  St.  L.  Ry.  Co.  V.  Baskett  (Ky.)  057. 

§  72.  A  provision  in  a  deed  to  a  railroad 
right  of  way  held  to  constitute  a  covenant  bind- 
ing the  railway  company  to  construct  and  main- 
tain a  station  on  the  strip  conveved. — Loui.- 
villc,  II.  &  St.  L.  Ry.  Co.  v.  Ba.skett  (Ky.)  9.-)7. 

VI.    CONSTRUCTION,    MAINTENANCE, 
AND    EQUIPMENT. 

.lurisdiction  of  action  for  injury  to  passwiv 
as  dependent  on  title  to  realty  being  involved. 
SCO   Courts.   ;   223. 

Liabilities  for  work  of  independent  contractor*. 
sec   Master  and   Servant,  §  31.'"). 

Liability  for  injuries  from  diversion  of  waler 
course  causing  overflow,  see  Waters  and  Wa- 
ter Courses.  §  178. 

Regulations  denying  equal  protection  of  law,  te 
Constitutional  Law,  §  241. 

§  10,3.  A  statute  requiring  a  railroad  com- 
pany to  fence  its  right  of  wav  construed. — Mis- 
souri &  N,  A.  R.  Co.  V.  State  (Ark.)  930. 

X.   OPERATION. 

(D)    InJarieH    to    L.teeiiHeeN    ur    TreiipAmscn 
In  General. 

§  274.  Statem«ut  of  duty  of  railroad  compa- 
ny as  to  running  trains  at  a  place  in  constant 
use  by  the  pulilic— Louisville  &  N.  II.  Co.  v. 
.Miller  (Ky.)  l>48. 

§  275.  A  railroad  company  held  liable  to  • 
servant  of  a  consignee  of  a  car  of  coke  for  in- 
juries sustained  by  the  door  of  the  car  falling 
on  him  because  of  defects  therein,  as  he  was  »t- 
tcninting  to  open  it  to  unload  the  freight. — Lou- 
isville &  N.  R.  Co.  V.  Freppon  (Ky.)   4.'>4. 

§  282.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  a  servant  of  the  ctjusi^ne; 
of  a  car  load  of  coke,  the  petition  hild  not  de- 
tective for  failure  to  charge  that  the  railneiJ 
company  knew  of  the  defect,  and  that  plaluii? 
did  not. — Louisville  &  N.  K.  Co.  v.  Frtpiwa 
(Ky.)  454. 

§  282.  In  an  action  for  injuries  to  a  third 
person  by  a  car  door  falling  on  him.  whether  b* 
was  himself  negligent  held  for  the  jiiry.— Lciuis- 
ville  &   N.  R.  Co.  v.   Frepiwn   (Ky.)   ^^•4. 

{!  282.  In  an  action  for  injuries  to  a  child 
from  being  run  over  by  an  engine,  an  instruc- 
tion held  within  the  pleadings. — Freeman  v. 
(Jarcia  (Tex.  Civ.  App.)  886. 

§  2S2.  In  an  action  for  injuries  to  a  child 
from    being    run    over    by    an    engine,    evideinv 
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from  being  run  over  by  an  engine,  evidence 
held  to  show  that  plaintiff  was  guilty  of  con- 
tributory negligence. — Freeman  v.  Garcia  (Tex. 
Civ.  App.)  886. 

(F)  Accidents    *t   Croaslnv*. 

I  334.  Refusal  of  an  instruction  that  it  was 
contributory  negligence  for  plaintiff  not  to  whip 
bis  horses  across  the  track  upon  discovery  of  a 
train  near  him,  if  thereby  be  could  have  es- 
caped, held  not  error,  since  the  peril  may  have 
been  so  imminent  as  to  excuse  nim  for  failing 
to  adopt  the  best  course.— Palmer  t.  Chicago  & 
A.  R.  Co.  (Mo.  App.)  1087. 

I  345.  Petition,  in  an  action  for  injury  in  a 
railroad  crossing  accident,  considered,  and  held 
not  to  declare  on  a  statute  of  Illinois  making 
defendant  liable  for  the  torts  of  its  constituent 
companies,  so  as  to  make  it  incumbent  on  plain- 
tiff to  introduce  such  a  statute  in  proof  of  his 
allegation  and  preclude  him  from  recovering  at 
common  law.— Palmer  v.  Chicago  &  A.  B.  Co. 
(Mo.  App.)  1087. 

§  350.  Whether  a  person  injured  in  a  rail- 
road crossing  accident  was  guilty  of  contribu- 
tory negligence  held  for  the  jury.— Palmer  v. 
Chicago  &  A.  B.  Co.  (Mo.  App.)  1087. 

(G)  Injuries  to  Persons  on  or  near  Tracks. 

Pleading  neg'igence  as  a  conclusion  in  action 
for  injuries,  sec  Pleading,  |  8. 

§  356.  One  walking  along  the  railroad  track 
in  a  space  commonly  used  by  pedestrians  for 
n  walk  with  the  knowledge  and  cousent  of  the 
company  was  a  licensee,  and  the  company  was 
hound  to  use  ordinary  care  not  to  injure  him. — 
St.  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Wilcox  (Tex.  Civ.  App.)  588. 

{  357.  A  railroad  company  held  liable  for 
injuries  to  a  person  on  a  part  of  the  track  which 
the  company  had  no  right  to  expect  was  clear  if 
he  might  have  been  seen  in  time  to  have  pre- 
vented *he  injury,  but,  if  he  was  injured  on  a 
track  that  was  usually  clear,  there  would  be 
no  liability  unless  the  company's  servants  ac- 
tually saw  his  peril  in  time  to  have  prevented 
bis  injury.— Hufft  v.  St.  Louis  &  S.  F.  R.  Co. 
(Mo.)  120. 

iS  358.  Under  Rev.  St.  1899,  {  1123  (Ann.  St. 
1906,  p.  970),  a  railroad  company  held  not  lia- 
ble for  injuries  received  by  a  bare  licensee  in 
crossing  the  company's  tracks  by  having  his 
foot  caught  in  an  unblocked  frog. — Hufft  v.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.)  120. 

§  309.  Statement  of  duty  of  railroad  compa- 
ny as  to  warning  per.sons  crossing  track. — 
I.«ui8vllle  &  N.  R.  Co.  v.  Miller  (Ky.)  648. 

§  372.  Statement  of  duty  of  railroad  com- 
pany as  to  speed  of  train  as  to  persons  crossing 
track.— Louisville  &  N.  R.  Co.  v.  Miller  (Ky.) 
648. 

S  370.  The  duty  of  train  employes  towards  a 
trespasser  on  the  track  stated. — Creaeer's  Adm'r 
V.  Illinois  Cent.  R.  R.  Co.  (Ky.)  4.j8. 

§  376.  Statement  of  duty  of  railroad  compa- 
ny as  to  precautions  as  to  persons  crossing 
track.— Louisville  &  N.  R.  Co.  t.  Miller  (Ky.) 
U48. 

§  376.  A  railroad  engineer,  on  discovering 
the  peril  of  a  person  on  the  track,  must  use 
every  means  within  his  power  to  avoid  running 
him  down,  and  this  duty  continues  until  the 
danger  of  a  collision  is  past. — Missouri,  K.  & 
T.  Ity.  Co.  of  Texas  v.  Mitcham  (Tex.  Civ. 
App.)  871. 


S  383.  The  rule  of  stop,  look,  and  listen 
where  one  crosses  a  railroad  track  at  a  place 
in  constant  use  by  the  public  held  not  to  ob- 
tain in  Kentucky.— Louisville  &  N.  R.  Co.  v. 
Miller  (Ky.)  648. 

{  385.  Statement  of  duty  of  traveler  as  to 
care  for  his  safety  when  crossing  a  railroad. — 
Louisville  &  N.  R.  Co.  v.  Miller  (Ky.)  648. 

I  390.  A  person's  contributory  negligence,  in 
being  on  a  railroad  track,  is  no  defense  in  an 
action  for  injuries  from  being  struck  by  a  train, 
based  on  discovered  peril.— Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Mitcham  (Tex.  Civ.  App.) 
871. 

i  390.  That  a  railroad  track  was  properly 
fenced  and  cattle  guards  erected  at  the  place 
a  person  on  the  track  was  struck  by  a  train 
is  no  defense  to  a  recovery  on  the  theory  of 
discovered  peril. — Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Mitcham  (Tex.  Civ.  App.)  871. 

S  390.  In  an  action  for  injuries  to  pedestrian 
on  a  railroad  track  struck  by  a  train,  evidence 
of  the  use  of  the  track  at  the  place  of  the 
accident  by  pedestrians,  held  immaterial. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Mitcham 
(Tex.  Civ.  App.)  871. 

§  39G.  In  absence  of  evidence  to  the  contra- 
ry, negligence  by  the  railroad  company  may  be 
inferred  from  the  projecting  of  a  cross-tie  on 
a  passing  train  which  struck  a  pedestrian 
walking  alon^  the  track  at  a  safe  distance 
from  the  train. — St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Wilcox  (Tex.  Civ.  App.)  588. 

§  39G.  If  a  pedestrian  was  struck  by  a  pro- 
jection from  a  traiu  while  walking  along  the 
track  at  a  safe  distance  from  the  train,  the 
burden  was  upon  the  company  in  an  action  for 
resulting  injuries  to  show  tliat  it  was  without 
fault— St.  Ix)uis  Southwestern  Ry.  Co.  of 
Texas  v.  Wilcox  (Tex.  Civ.  App.)  588. 

f  398.  In  an  action  for  injuries  to  a  pe- 
destrian by  being  struck  by  a  projection  from 
a  passing  freight  train,  evidence  held  not  to 
show  contributory  negligence. — St.  Lonis  South- 
western Ry.  Co.  of  Texas  v.  Wilcox  (Tex.  Civ. 
App.)  588. 

§  398.  In  an  action  for  injuries  to  one  walk- 
ing along  a  railroad  track  by  being  struck  bjr 
a  projection  from  a  passing  freight  train,  evi- 
dence held  to  sustain  a  verdict  for  plaintiff.— 
St.  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Wilcox  (Tex.  Civ.  App.)  588. 

$  400.  In  an  action  for  the  death  of  a  tres- 
passer on  defendant's  tracks,  evidence  held  not 
to  show  that  the  train  employes  discovered  in- 
testate's peril  in  time  to  prevent  his  death  by 
ordinary  care.— Creager's  Adm'r  v.  Illinois  Cent. 
R.  R.  Co.  (Ky.)  458. 

§  400.  Whether  one  crossing  a  railroad  track 
exercised  ordinary  care  for  his  safety  lield  a 
question  for  the  jury. — Louisville  &  N.  B.  Co. 
V.  Miller  (Ky.)  048. 

$  400.  Evidence  of  gross  negligence  and 
consequent  punitive  damages  held  insufficient 
to  go  to  the  jury  in  case  of  an  engine  col- 
liding with  a  person  crossing  a  railroad. — 
Louisville  &.  N.  R.  Co.  v.  Miller  (Ky.)  648. 

i  400.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  a  pedestrian  on  the  track 
struck  by  a  train,  the  issue  of  discovered  peril 
held,  under  the  evidence,  for  the  jury. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Mitcham 
(Tex.  Civ.  App.)  871. 

§  401.  Instruction  submitting  a  question  un- 
warranted by  evidence  held  improper. — Louis- 
ville &  X.  R.  Co.  V.  Miller  (Ky.)  648. 
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I  401.  An  instruction  in  an  action  .against  a 
railroad  company  for  injuries  to  a  person  on  iti 
tracli  AeW  erroneoug.— Hufft  v.  St.  liOuis  &  S. 
F.  R.  Co.  (Mo.)  120. 

{  401.  In  an  action  for  injuries  to  a  person 
struck  by  a  train,  tlie  evidence  held  to  show 
that  liis  peril  was  discovered  in  time  to  have 
enabled  the  engineer  to  stop. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  y.  Mitcham  (Tex.  Civ. 
App.)  871. 

<H)   iBjartea  to  Animala  on  or  near  Traeka. 

{  413.  A  railroad  company  held  not  liable 
for  injuries  to  stock  passing  upon  the  right  of 
way  through  a  private  gate,  in  the  absence  of 
negligence  in  the  operation  of  a  train.— Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Butler  (Tex.  Civ. 
App.)  176. 

{  446.  Whether  a  railroad  company's  serv- 
ants failed  to  use  a  proper  degree  of  care  to 
avoid  striking  plaintiff's  animals  after  discov- 
ering them  on  the  track,  held  for  the  jury.— 
Missouri,  K.  ft  T.  Ry.  Co.  of  Texas  v.  Butler 
(Tex.  Civ.  App.)  17«. 

RAILROAD  VELOCIPEDES. 

Liabili^  of  master  for  injuries  to  servant  In 
use  of,  see  Master  and  Servant,  §{  210,  236, 
248. 

RAPE. 

I.  OrrEMSES   ANP   RESPONSIBILITT 

THEREFOR. 

Felony  or  misdemeanor,  see  Criminal  Law,  | 
27. 

II.  PROSEOmMON  AND  PUinSHBCENT. 

Conviction  of  assault  with  intent  as  being  in- 
cluded in  charge  of  completed  offense,  see  In- 
dictment and  Information,  i  190. 

(B)  ESvidenee. 

$38.  In  a  prosecution  for  rape,  a  statement 
made  by  accused  four  or  five  months  before  the 
commission  of  the  offense  held  admissible  to 
corroborate  prosecutrix.— Sexton  v.  State  (Ark.) 
1075. 

i  48.  In  a  prosecution  for  rape,  evidence  of 
the  officer  who  apprehended  accused  held  not 
objectionable  on  the  theory  that  it  was  evi- 
dence that  prosecutrix  identified  or  described 
her  assailant  to  the  witness  who  thereupon 
caused  defendant  to  be  apprehended,  and  as 
such  was  hearsay. — Sexton  v.  State  (Ark.)  1075. 

{  48.  The  particular  facts  stated  by  prose- 
cutrix on  making  an  alleged  complaint  for  rape 
can  only  be  brought  out  on  her  cross-examina- 
tion by  defendant,  unless  he  undertakes  to  im- 
peach her  testimony  as  to  the  fact  of  her  hav- 
ing made  complaint.— Sexton  v.  State  (Ark.) 
1075. 

i  ,51.  In  view  of  Kirby's  Dig.  i$  2005,  2006. 
held  that  evidence  was  insufficient  to  support 
a  conviction  -of  rape. — Green  v.  State  (Ark.) 
949. 

i  53.  Evidence  held  to  show  a  defendant 
charged  with  rape  was  guilty  of  assault  with 
intent  to  rape. — Green  v.  State  (Ark.)  949. 

(C)  Trial    aad   Review. 

Grounds  for  continuance,  see  Criminal  Law,  { 
593. 

(D)   Sentence   and   Panishment. 

Modification  of  judgment  by  appellate  court,  see 
Criminal  Law,  $  1184. 


RATIFICATION. 

Of  acts  of  corporate  agents,  see  Corporation*, 

8  426. 
Of  acts  of  corporate  officers,  see  Corporations, 

(432. 
Of  conveyance  by  married  woman,  see  Husband 

and  Wife,  I  199. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Entry  and  Detainer, 
ii  6-29 ;  Trespass  to  Try  Title. 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REAL  PROPERTY. 

See  Property. 

Jurisdiction  as  dependent  on  real  party  being 

involved,  see  Courts,  |  135. 
Limitations  applicable  to  actions  to  recover,  see 

Limitation  ot  Actions,  §S  19,  ^. 
Title  to  realty  as  question   in  issue   affecting 

appellate  jurisdiction,  see  Courts,  {  231. 

RECEIVERS. 

Of  insurance  company,  see  Insurance,  (  70. 

VI.   ACTIONS. 

f  179.  The  receiver  of  a  railroad  company 
was  a  proper  party  to  a  passenger's  suit  for 
injuries  ansing  prior  to  the  receiver's  appoint- 
ment.— International  &  G.  N.  R.  Co.  v.  Ormond 
(Tex.  Civ.  App.)  899. 

{  183.  An  allegation  of  the  appointment  of  a 
receiver  and  an  order  authorizing  him  to  defend 
actions  against  defendant  corporation  need  not 
be  proved  in  the  absence  of  a  sworn  denial.— 
International  &  Q.  N.  R.  Co.  v.  Ormond  (Tex. 
Civ.  App.)  899. 

RECORDS. 

Of  particular  factt,  acU,  inttrument$,  or  pro- 

ceedingt  not  judicial. 
See  Deeds,  g  86 ;  Mortgages,  g  94 ;  Wills,  $  744. 

Of  judicial  proceedingg. 

Abstract  for  purpose  of  review,  see  Appeal  and 
Error,  |g  5§2,  586. 

Transcript  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  §§  494,  511;  Criminal  Law, 
§§  1088-1122. 

Recordi  as  notice,  and  at  affecting  prioritie*. 

Record  of  attempted  revocation  of  power  of  at- 
torney, see  Principal  and  Agent,  S  148. 

Record  of  will  as  notice  to  persons  dealing  wjtfa 
devisee,  see  Wills,  §  744. 

REDEMPTION. 

From  tax  sales,  see  Taxation,  §  699k 

RE-ENTRY. 

For  breach  of  condition  of  deed,  see  Deeds, 
{  168. 

REFERENCE. 

n.   REFEREES  ANB  FROOEEDINOC. 

i  35.  The  chancery  court  has  power  to  ap- 
point a  master  to  assist  it  in  taking  testimony, 
etc.,  as  well  inherently  as  under  Kirby's  Dig. 
i  633.— Claypool  v.  Johnston  (Ark.)  941. 

S  48.  A  master,  appointed  to  take  testimony 
as  to  the  value  of  fruit  trees  and  report  the  evi- 
dence, was   not   authorized   to  make   a   finding 
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as  to  the  value  of  the  trees. — Claypool  t.  John- 
ston (Ark.)  941. 

in.  REPORT  Axs  mmuian. 

i  99.  The  effect  of  the  report  of  a  master,  ap- 
pointed upon  the  court's  own  motion,  and  of  one 
appointed  by  the  parties'  consent,  as  well  as 
court's  duty,  nnder  Kirby's  Dig.  8  6337,  to  re- 
view the  report  of  a  master  appointed  upon  its 
own  motion,  stated. — Claypool  t.  Johnston  (Ark.) 
941. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 

Deed  to  partnership,  gee  Partnership,  §  68. 

REGISTRATION. 

See  Deeds,  |  86 ;  Mortgages,  i  94. 

REHEARING. 

See  New  Trial. 

REINCORPORATION. 

See  Corporations,  $i  573,  580. 

RELEASE. 

See  Accord  and  Satisfaction ;  Compromise  and 
Settlement;  Payment. 

ni.   FIXADIirO,  EVIDENCE,  TRIAI., 
AND   REVIEW. 

S  57.  A  release  by  an  ignorant  servant  of 
liability  for  personal  injuries  while  confined  in 
a  hospital  held  not  to  be  enforced,  unless  upon 
the  clearest  proof  that  it  was  fairly  obtained. 
—Keller  &  Brady  Co.  r.  Berry  (Ky.)  1009. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  Evidence,  !§ 
J«)-155. 

Of  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  ${  338,  359. 

RELIGIOUS  SOCIETIES. 

I  5.  The  constitution  hrld  the  contract  of  as- 
sociation in  a  church,  binding  upon  all  portions 
of  it,  as  well  as  the  judicatories  thereof. — Boyles 
V.  Roberts  (Mo.)  80o. 

§  12.  Civil  courts  should  investigate  the  ju- 
risdiction of  ecclesiastical  courts,  even  though 
accepting  proper  decrees  therefrom.— Boyles  v. 
Roberts  (Mo.)  805. 

§  12.  Where  beyond  the  constitutional  pro- 
visions of  the  church,  acts  of  a  church  Judica- 
tory will  be  declared  void.— Boyles  v.  Roberts 
(Mo.)  805. 

$  23.  In  the  event  of  division  in  a  church, 
that  portion  adhering  to  the  existing  creed  held 
entitled  to  the  church  property. — Boyles  v.  Rob- 
erts (Mo.)  805. 

i  23.  Persons  leaving  the  Cumberland  Pres- 
byterian Church  and  going  into  the  Presbyterian 
Church  of  the  United  States  of  America  held 
di.'^enters,  and  in  no  position  to  claim  the  prop- 
erty of  the  former  church.— Boyles  v.  Roberta 
(Mo.)  803. 

I  23.  In  determining  property  rights,  courts 
will  compare  creeds,  and  award  the  property  to 
the  persons  adhering   to   the  doctrine  existing 

Srior  to  the  schism  in  the  church.— Boyles  v. 
:oberts  (Mo.)  805. 

i  24.  Civil  courts,  in  determining  property 
right!",  will  investigate  whether  a  church  judica- 


tory has  acted  within  its  constitutional  grant 
of  power.— Boyles  v.  Roberta  (Mo.)  805. 

I  24.  Civil  courta  will  investigate  ecclesiasti- 
cal decrees,  where  necessary  In  determining 
property  rights.— Boyles  v.  Roberts  (Mo.)  803. 

I  24.  In  a  case  involving  title  to  property,  if 
the  parties  litigant  are  not  all  memoers  of  the 
church,  the  courts  must  take  the  Confession  of 
Faith  and  interpret  it  as  they  would  any  other 
instrument,  and  should  not  accent  as  conclu- 
sive the  interpretation  put  upon  it  by  the  church 
court.- Boyles  v.  Roberts  (Mo.)  805. 

S  28.  The  interpretation  put  upon  its  dogmas 
by  a  church  held  binding  on  its  members,  but 
not  on  those  who  are  not.— Boyles  v.  Roberts 
(Mo.)  80.5. 

S  34.  There  might  be  such  a  similarity  be- 
tween Confessions  of  Faith  as  to  warrant  united 
action  between  the  churches,  without  such  an 
identity  as  is  required  to  pass  the  property  of 
one  to  the  other.— Boyles  v.  Roberts  (AIo.)  805. 

S  34.  Certain  identity  of  faiths,  etc.,  held 
not  that  identity  which  the  law  demands  when 
determining  the  right  to  transfer  property  of 
one  religious  organization  to  another. — Boyles 
V.  Roberta  (SIo.)  805. 

{  34.  There  was  no  identity  of  doctrine  be- 
tween the  confession  of  faith  of  the  Presbyterian 
Church  of  the  United  States  of  America  and  the 
Cumberland  Presbyterian  Church,  and  hence,  as 
against  members  of  the  Cumberland  Presby- 
terian Church  adhering  to  its  faith,  its  property 
eould  not  be  passed  to  the  Presbyterian  Church 
of  the  United  States  of  America  in  pursuance 
of  any  attempted  union  between  them.— Boyles 
V.  Roberts  (Mo.)  805. 

{  34.  Under  the  constitution  of  the  Cumber- 
land Presbyterian  Church,  held,  that  its  General 
Assembly  bad  no  power,  without  submitting  the 
matter  to  the  presbyteries,  to  surrender  the 
name  and  organization  of  the  church  and  dis- 
solve it,  by  consenting  to  its  absorption  by  the 
Presbyterian  Church  of  the  I'nited  States  of 
America.— Boyles  v.  Roberts  (Mo.)  803. 

S  34.  The  constitution  of  the  Cumberland 
Presbyterian  Church,  having  mentioned  the  spe- 
cific way  by  which  mergers  or  unions  can  be 
formed  with  the  church — that  is,  by  receiving 
other  bodies  "under  its  jurisdiction  — excludes 
the  idea  of  enlargement  by  that  church  going  in 
under  another  organization. — Boyles  v.  Roberts 
(Mo.)  805. 

!  34.  It  could  not  be  implied  that  power  to 
effect  a  merger  of  the  Cumberland  Presby- 
terian Church  with  the  Presbyterian  Church  of 
the  T''nited  States  of  America  was  given  to  the 
Cumberland  General  Assembly  at  the  beginning 
of  church  organization,  and  there  have  been  no 
additional  powers  given  since. — Boyles  v.  Rob- 
erts (Mo.)   803. 

8  34.  The  theory  that  the  power  of  the  Gen- 
eral Assembly  of  the  Cumberland  Presbyterian 
C'hurch  is  derived,  not  from  the  people  composing 
the  church,  but  from  the  Divine  P'ounder,  could 
not  be  invoked  to  sustain  an  otherwise  unau- 
thorized union  with  the  Presbyterian  Church  of 
the  I'nited  States  of  America.— Boyles  v.  Rob- 
erts (Mo.)  803. 

REMAINDERS. 

Creation  by  will,  see  Wills,  §  634. 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  §§  1190-1206. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  Cancella 
tion  of  Instruments,  |§  14,  1.3. 
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REMOVAL 

Of  obstructions  in  street,  see  Municipal  Corpo- 
rations, {  686. 

REMOVAL  OF  CAUSES. 
n.  ORioiif,  hatttre,  and  subject 

OF  CONTROVEBST. 
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RESERVATIONS. 

Of  timber  on  sale  of  land,  see  Logs  and  Tx;' 
sing.  I  2. 

RESERVOIRS. 

See  Waters  and  Water  Courses,  f|  ITl-lTK 

RES  GEST/E. 


I  19.  An  action  brought  against  a  federal  ,_  ...  _^.„_„  „„„  v^iA^^^  u  ioi  i«>« 
corporation  held  removable  to  the  federal  court.  I"  «*'"  »ctK»°»'  ^  Evidence,  f|  121-128. 
—Texas  &  P.  Ry.  Co.  v.  Huber  (Tex.)  1106. 


REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENEWAL 

Of   bill  of  exchange   or  promissory    note,    see 
Bills  and  Notes,  !  430. 

RENT. 

See  Landlord  and  Tenant,  I  254. 

REPEAL 

Of  statute,  see  Statutes,  H  152-lCl. 

REPLEVIN. 

See  Detinue. 

TV.  PI.EABINO  AKD  EVIDENCE. 

S  71.  In  an  action  for  replevin,  the  leplevin 
bond  was  admissible  in  evidence. — Lewter  v. 
Lindley  (Tex.  Civ.  App.)  178. 

VI.  TRIAL,  JUDGMENT,  ENFORCF- 

MENT  OF  JUDGMENT,  AND 

REVIEW. 

§  116.  Wliere  dpfendant  in  replevin,  who  ap- 
poiiled  from  a  justice's  judgment,  was  in  pos- 
session of  the  property,  he  had  no  absolute 
right  to  dismiss  his  appeal,  so  as  to  thereby  es 


RES  JUDICATA. 

See  Judgment,  §|  682-725, 

Former  determination  affecting  right  to  main- 
tain habeas  corpus  proceedings,  see  Habeas 
Corpus,  {  117. 

RESTRAINT  OF  TRADE. 

Contracts,  see  Contracts,  |  117. 
Trusts  and  other  combinations,  see  Monopolies, 
8  18. 

RESTRICTIONS. 

In  deeds,  see  Deeds,  U  144,  168. 

RESULTING  TRUSTS. 

See  Trusts,  {f  63,  73. 

RETURN. 

Of  record  of  proceedings  for  purpose  of  review, 
see  Appeal  and  Error,  {  OOl. 

REVENUE. 

See  Taxation. 

REVERSIONS. 

Of  lessor,  see  I.andlord  and  Tenant,  {  M. 

REVIEW. 


cape  an  order  for  the  return  of  the  property  or    See   Appeal   and    Error;    Certiorari;    Cruamtl 
judgment  against  him  and  his  sureties  on  the  ap- 
peal bond.— Breeding  v.  Nelson  (Mo.  App.)  1080. 

REPLICATION. 

See  rieading,  §  177. 

REPLY. 

See   rioadiug,   §   177. 

REPORT. 

On  reference,  sec  Refmence,  §  00. 

REPUTATION. 


of  animals,  evideuce  of.  in  action   for   trespass 
by.  see  Animals,   §   100. 

REQUESTS. 

For   iustriiotions   in   civil   actions,  see   Trial.   §§ 
■2r,2. 


Law.  SS   1020-1186;    Justices  of  the  Vtsnt. 

§§    14IJ-189. 

REVIVAL 

Of  action,  see  Abatement  and  Revival,  {  72. 

REVOCATION. 

Of   liquor  license,   see  Intoxicating   Liqnois,  I 
100. 


RIGHT  OF  WAY. 

t51-72. 


See  Easements. 

Of  railroads,  see  Railroads 


RISKS. 

Assumed  by  employe,  see  Master  and  SermDt. 
is  205-221,  260,  295. 


ROADS. 


See  Highways. 


For   instructions   in   criniinnl    prosecutions,   see    Streets  in  cities,  see  Municipal  Corporations,  fl 
C'riuiinnI   Law.  §§  82.".,  S2!l. '      lUlt-7<'ii.  7.'ir.^S21. 
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RULES. 

Best  and  secondary  evidence  of  niles  ot  rail- 
road company,  see  Evidence,  {  158. 

Of  railroad  company  as  to  manner  of  laying 
rails,  as  evidence  in  action  for  injuries  to 
employe,  see  Master  and  Servant,  I  270. 

Of  telcKraph  company  as  to  conduct  of  bnainess, 
see  Telegraphs  and  Telephones,  §  31. 

RULES  OF  COURT. 

See  Courts,  \  80. 

SALES. 

Usurious  profit  in  sale  of  goods,  see  Usury, 
!  30. 

Sate*  of  particular  tpcdet  of,  or  estates  or  in- 
terests in,   property. 
See  Intoxicating  Liquors. 
Realty,  see  Vendor  and   Purchaser. 
School  lands,  see  Public  Lands,  §  54. 
Standing  timber,  see  Logs  and  Logging,  i  3. 
Swamp  lands,  see  Public  Lands,  {  61. 

Sales  on  judicial  or  other  proceedings. 
Of  property  of  decedent  under  order  of  court, 

see   Executors  and   Administrators,   §{   330, 

351. 
Of  property  of  infant  under  order  of  court,  see 

Guardian  and  Ward,  S|  108-105. 
On  execution,  see  Execution,  §  283. 
On  foreclosure  of  mortgage,  see  Mortgages,  §S 

342-374. 
Tax  Eales,  see  Taxation,  §;  641-65.S. 

I.  BEQinSITES  AND  VAI.IDITT  OF 
CONTRACT. 

I  1.  A  contract  of  sale,  like  all  other  con- 
tracts, consists  of  an  agreement  between  the 
parties  and  in  addition  thereto  a  delivery  of  the 
•■battel.— Harper  v.  State  (.4rk.)  737. 

S  23.  A  manufacturer  receiving  an  order  for 
innchinery  and  accepting  the  cash  payment  held 
required  to  either  accept  or  reject  the  order 
within  a  reasonable  time,  and,  on  his  retaining 
the  cash  payment  after  the  expiration  of  a  rea- 
sonable time,  he  cannot  claim  that  the  order 
was  not  accepted. — Enterprise  Mfg.  Co.  v.  Camp- 
bell  (Ky.)  1040. 

n.   CONSTRUCTION     OF     CONTRACT. 

§  08.  Under  a  contract  by  which  defendant 
bank  sold  to  plaintiff  bank  all  its  capital  stock 
and  other  property,  plaintiff  held  entitled  to 
<ertain  property.— Livingston  County  Bank  v. 
First  State  Bank  (Ky.)  451. 

S  81.  Rights  of  a  seller  under  a  contract  for 
sale  of  railroad  ties,  calling  for  their  delivery  on 
a  railroad  right  of  way.  and  for  payment  of  the 
market  price  when  delivered,  stated. — C.  H. 
Smith  Tie  &  Timber  Co.  v.  Weathertord  (Ark.) 
'M3. 

i  81.  A  contract  for  the  manufacture  of  au- 
tomatic bale  systems  held  to  make  time  of  the 
essence,  rendering  the  seller  liable  for  damages 
for  failure  to  make  deliveries  within  the  time 
stipulated. — Reagan  Round  Bale  Co.  v.  Dickson 
Car  Wheel  Co.  (Tex.  Civ.  App.)  526. 

I  88.  What  would  constitute  a  reasonable 
time  to  make  delivery  ot  railroad  ties  contracted 
for  held  to  be  for  the  jury.— C.  II.  Smith  Tie  & 
Timber  Co.  v.  Weatherford  (Ark.)  943. 

IV.   PERFORMANCE    OF    CONTRACT. 

(C)   Dellverr     and     Acceptance    of    Goods. 

S  161.  A  delivery  by  a  seller  to  a  carrier 
held  a  delivery  to  the  buyer.— Harper  v.  State 
(Ark.)  737. 


i  IGl.  Delivery  of  goods  by  the  seller  to  a 
carrier  other  than  that  designated  by  the  buyer 
h<ld  not  a  delivery  of  the  goods  to  the  buyer. — 
Woodbine  Children's  Clothing  Co.  v.  S.  Gold- 
namer  &  Son  (Ky.)  444. 

i  179.  A  buyer  of  machinery  for  delivery  on 
designated  dates  may  waive  his  right  to  refuse 
to  accept  the  same  after  the  dates  designated  in 
the  contract,  and  he  may  receive  the  same  and 
hold  the  seller  liable  for  damages  for  the  delay 
in  delivery.— Reagan  Round  Bale  Co.  v.  Dick- 
son Car  Wheel  Co.  (Tex.  Civ.  App.)  526. 

§  180.  A  buyer  of  machinery  for  delivery  in 
installments  held  not  to  waive  any  claim  for 
dn  mages  for  the  failure  of  the  seller  to  make  de- 
liveries on  the  dates  specified  in  the  contract. — 
Heafrnn  Round  Bale  Co.  v.  Dickson  Car  Wheel 
Co.  (Tex.  Civ.  App.)  526. 

{  181.  In  an  action  to  recover  a  balance  due 
for  railroad  ties  furnished,  burden  of  proof  of 
negligence  or  wrongful  delay  in  delivery  held 
to  be  on  defendants.— C.  H.  Smith  Tie  &  Timber 
Co.  V.  Weatherford  (Ark.)  943. 

(D)  Payment  of  Frtee. 

i  187.  A  contract  for  the  manufacture  and 
sale  of  machines  held  not  to  entitle  the  seller  to 
interest  on  the  price,  unless  the  machines  were 
ready  for  delivery. — Reagan  Round  Bale  Co.  v. 
Dickson  Car  Wheel  Co.  (Tex.  Civ.  App.)  526. 

V.   OPERATION  AND  EFFECT. 

(A)  Transfer  of  Title  aa  Between  Parties. 

i  201.  Where  a  contract  of  sale  is  silent 
as  to  the  particular  carrier  by  whom  the  goods 
are  to  be  transported,  a  delivery  by  the  sel- 
ler to  a  carrier  in  the  usual  and  ordinary 
course  of  business  transfers  the  property  to 
the  buyer. — Harper  v.  State  (Ark.)  737. 

I'  201.  Where  by  the  buyer's  direction  goods 
are  delivered  to  a  carrier  to  be  shipped  to  him, 
the  property  passes  as  soon  as  the  goods  are 
placed  in  the  carrier's  possession.— Woodbine 
Children's  Clothing  Co.  v.  S.  Goldnamer  &  Son 
(Ky.)  444. 

§  202.  A  purchaser  of  ties  held  to  acquire 
title  on  payment  of  part  of  the  purchase  price 
%nd  taking  possession  of  the  ties. — Guion  Mer- 
cantile Co.  V.  Campbell  (Ark.)  164. 

(D)   Bona  Fide  Pnrcliasers. 

S  234.  The  lessor  of  a  quarry  on  regaining 
possession  thereof  could  not  pass  title  to  rock 
theretofore  sold  by  his  lessee  to  plaintiffs,  and 
left  on  the  premises. — Chesapeake  &  O.  By. 
Co.  V.  Wendt  (Ky.)  661. 

VI.   WARRANTIES. 

§  279.  A  contract  for  the  manufacture  of  au- 
tomatic bale  systems,  with  a  warranty,  held 
mo<litied  by  a  subsequent  agreement  of  the  par- 
ties.—Keagan  Round  Bale  Co.  v.  Dickson  Car 
Wheel  Co.  (Tex.  Civ.  App.)  526. 

VII.   REMEDIES    OF    SELLER. 

(B)   Actions    for  Price   or   Value. 

$  3.~i4.  Admission  in  an  answer  in  an  action 
for  the  balance  due  on  an  account  construed. — 
C.  H.  S!<:th  Tie  &  Timber  Co.  v.  Weatherford 
(Ark.)  943. 

§  355.  A  variance  between  pleading  and  proof 
in  an  action  on  a  balance  due  on  an  account 
held  not  material.— C.  H.  Smith  Tie  &  Timber 
Co.  v.  Weatherford  (Ark.)  943. 

§  3.°'>9.  In  an  action  by  a  materialman  for 
lumber  sold,  evideuce  held  to  show  that  the  con- 
tractor was  indebted  to  the  materialman  aa 
shown  by  the  accounts. — Stadtler  v.  South  Tex- 
as Lumber  Co.  (Tex.  Civ.  App.)  Il,'i2. 
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5  309.  Remedies  of  seller,  stnted,  where  in- 
solvent buyer  mortgages  the  goods  to  secure 
preferred  creditors.— I^ouisville  Dry  Goods  Co. 
V.  Lanman  (Ky.)  1042. 

i  8S2.  Bills  of  lading  in  an  action  by  a  sell- 
er of  coal  for  damages  for  breach  of  contract  of 
purchase  held  admissible  in  evidence.— Maride  v. 
Mc.Mister  Fuel  Co.  (Tex.  Civ.  App.)  221. 

§  38;{.  Evidence  in  an  action  for  damages  for 
breach  of  contract  to  purchase  coal  of  plaintiff 
livid  to  show  that  the  coal  tendered  defendant 
was  the  kind  ordered  by  him.— Jlaricle  v.  Mc- 
.•Mister  Fuel  Co.  (Tex.  Civ.  App.)  221. 

§  388.  An  instruction  in  an  action  brought 
by  a  seller  of  coal  to  recover  damages  for  breach 
of  contract  held  proper. — Alaricle  v.  McAlister 
Fuel  Co.  (Tex.  Civ.  App.)  221. 

VIII.   REMEDIES    OF    BUYER. 

Impeachment  ot  compromise  of  claim  for  dam- 
ages, see  Compromise  and  Settlement,  §  I'J. 

(C)   Actlona   (or   Breach  of  Contract. 

§  418.  A  buyer  of  a  sawmill  suing  for  the 
non-delivery  of  the  mill  held  entitled  to  show 
that  he  had  contracts  with  third  persons  to  saw 
timber,  together  with  the  reasonable  profits  that 
he  could  make  therefrom. — Jiiterprise  Mfg.  Co. 
v.  Campbell  (Ky.)  1040. 

S  418.  Certain  damages  claimed  by  a  buyer 
suing  the  seller  for  nondelivery  held  too  remote, 
and  not  within  the  contemplation  of  the  par- 
ties.— Enterprise  Mfg.  Co.  v.  Campbell  (Ky.) 
KKO. 

S  418.  A  buyer  of  a  sawmill  held  to  have 
terminated  the  contract  on  a  designated  date, 
so  that  his  damages  were  limited  to  such  dam- 
ages as  he  suffered  between  the  time  the  mill 
could  have  been  delivered  and  such  date.— Enter- 
prise  Mfg.   Co.   v.   Cami)bell  (Ky.)   1040. 

8  418.  A  buyer  of  a  sawmill  suing  for  the 
nondelivery  thereof  may  recover  the  reasonable 
expenses  of  any  trips  which  he  made  to  the 
point  of  delivery  prior  to  his  termination  of  the 
contract  to  ascertain  why  the  mill  had  not  been 
shipped.— Enterprise  Mfg.  Co.  v.  Campbell  (Ky.) 
1040. 

§  418.  A  buyer  of  automatic  bale  systems 
held  entitled  to  recover  for  loss  of  profits  and 
extra  cost  of  installation  because  of  the  fail- 
ure of  the  seller  to  make  deliveries  on  the 
dates  contracted  for. — Ileagan  liound  Bale  Co. 
v.  Dickson  Car  Wheel  Co.  (Tex.  Civ.  App.)  .■>2(i. 

§  418.  Evidence  of  loss  of  profits  to  buyer  of 
machinery  held  sufficient  to  warrant  recovering 
for  loss  of  profits,  because  of  the  failure  of  the 
seller  to  deliver  the  same  on  the  dates  con- 
tracted for. — Reagan  Round  Bale  Co.  v.  Dick- 
son Car  Wheel  Co.  (Tex.  Civ.  .\pi).)  .'20. 

IX.   CONDITIONAI.  SALES. 

§  479.  Evidence  held  to  sustain  a  verdift, 
finding  that  a  conditional  seller  had  elected  to 
retake  the  property  and  cancel  the  debt.— Nash- 
ville Lumber  Co.  v.  Robinson  (Ark.)  S.W. 

§  479.  In  an  action  by  a  conditional  seller 
of  goods  on  the  conditional  sale  note,  an  in- 
struction held  objectitmable  a»  misstating  the  de- 
fense.— Nashville  Lumber  Co.  v.  Robinson 
(Ark.)  .350. 

8  479.  A  conditional  seller  may  not.  after  re- 
taking the  property,  niaintain  an  action  on  the 
debt. — Nashville  Lumber  Co.  v.  Robin.son  (Ark.) 
.■{.-0. 


SUHUUL  LANUS. 

See  Public  Lands,  §  54. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Special  prohibition  ot  sale  of  liquors  near 
school  houses,  see  Intoxicating  Liiiuors,  {  130. 

II.   PUBLIC    SCHOOLS. 

(A)    BHtablinhiiient,  School  Liandii   and 

KnndM.   and    RcKulatton    in 

lacneral. 

County  board  as  proper  party  to  request  mie 
requiring  county  attorney  to  pay  over  moneys 
recovere<l  for  benefit  of  school  fund,  see  At- 
torney and  Client,  §  120. 

Persons  entitled  to  intervene  in  proceedings  to 
determine  right  to  funds,  see  Parties,  §  *». 

8  12.  The  schools  of  a  city  belong  to  the 
state's  common  school  system,  and  their  trustw* 
are  officers  of  the  state. — City  of  Louisville  v. 
Commonwealth  (Ky.)  411. 

(B)   Creation,  .\lteratlon,  BxlHtence.  aad 
UlHMolatlon   of   OlNtrlcta. 

Mandamus  to  control  action  of  couuty  board  io 
consolidating  districts,  see  Mandamus,  {  75). 

(C)    Government,  Officers,  and   District 
Meet  In  KB, 

County  board  as  pioper  party  to  request  ml* 
requiring  couuty  attorney  to  pay  over  moneys 
rccoverecl  for  benefit  of  school  fund,  see  .At- 
torney and  Client,  8  120. 

Mandamus  to  control  action  of  county  boanl 
see  Mandamus,  8  "9. 

(E)   DUtrict   Debt.   Sccnrltlea,   and   Tax- 
ation. 

Limitations    as    to    uniformity,    see    Taxation, 

8  42. 
Special  or  local  laws,  see  Statutes,  |  95. 

SEALS. 

Necessity  of  allegations  of  consideration  in  •(■ 
tion  on  unsealed  note,  see  Bills  and  Notes,  | 
405. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  ^%  15S-165w 

SEISIN. 

Livery  of  seisin,  see  Deeds.  J  3. 

SELF-DEFENSE. 

See  Homicide,   88   113-120.   190,   300. 

SELF-SERVING  DECLARATIONS. 

.\s  evidence,   sec   Evidence,   8  271. 

SEPARATE  ESTATE. 

Of  married  women,  see  Husband  and  Wife.  B 
119-199. 

SERVICES. 

See  Master  and  Servant,  §  82;    Work  and  la- 
bor. 
Contract  of  infant  for,  see  Infants.  {  49. 


SERVITUDE. 


See  Easements. 
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an  indemnity  bond  given  the  sheriff  for  damages 
for  the  levy  on  and  sale  of  exempt  property,  it 
was  error  to  adjudge  that  tlie  damages  be  set 
oS  by  the  amount  of  the  original  judgment. — 
Winstead  v.  Hicks  (Ky.)  1018. 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;     Payment;    Release. 

By  Kuardlan  of  infant,  see  Guardian  and  Ward, 
Si  150-163. 

SEWERS. 

See  Mnnicipal  Corporations,  {  270. 

SHERIFFS  AND  CONSTABLES. 

m.  POWERS.  DUTIES,  AND  UABILI- 
TIE8. 

Right  to  set  off  original  judgment  in  action  on 
indemnity  bond  for  wrongful  execution,  see 
Set-Off  and  Ckianterclaim,  {  22. 

i  98.  A  sheriff  or  other  officer,  to  whom  a 
writ  of  execution  is  directed  and  delivered, 
must  execute  it  according  to  its  terms;  and, 
wliere  the  process  is  issued  on  a  judgment 
which  is  not  void,  the  officer  executing  it  is  pro- 
tected by  it.— Johnson  v.  Scott  (Ky,)  695, 

S  137.  In  an  action  by  an  execution  defend^ 
ant,  on  an  indemnity  bond  given  to  the  sheriff 
by  the  execution  plaintiff,  to  recover  damages 
for  the  levy  on  and  sale  of  alleged  exempt  prop- 
erty, allegations  of  the  petition  held  sufficient 
to  sustain  a  judgment  for  plaintiff. — Winstead 
V.  Hicks  (Ky.)  1018. 

{  138.  In  an  action  by  an  execution  defend- 
ant on  an  indemnity  bond  given  to  the  sheriff, 
evidence  heJd  to  support  a  finding  that  plaintiff 
notified  the  sheriff  that  he  claimed  the  prop- 
erty levied  on  to  be  exempt. — Winstead  v.  Hicks 
(Ky.)  1018. 

i  139.  In  an  action  by  the  execution  defend- 
ant on  an  indemnity  bond  given  the  sheriff  by 
the  execution  plaintiff,  the  measure  of  damages 
for  levying  on  and  selling  exempt  property  is 
the  same  as  in  trover,  viz.,  the  value  of  the  prop- 
erty, with  interest  (in  the  discretion  of  the  jury) 
from  the  time  of  its  conversion. — VVinstead  v. 
Ilicks  (Ky.)  1018. 

S  151.  In  an  action  against  a  surety  on  an 
indemnity  bond  to  an  attaching  sheriff,  a  de- 
fense that  the  sheriff,  in  levying,  had  acted 
wantonly,  willfully,  maliciously,  and  contrary 
to  the  attaching  creditors'  instructions,  was  an 
affirmative  defense,  the  burden  to  establish 
which  rested  upon  the  surety. — Dine  v..  Donnel- 
ly (Ky.)   685. 

J  151.  Bvidence  held  not  to  show  that  a 
sheriff  acted  willfully  and  maliciously  and 
against  the  .wishes  and  directions  of  attaching 
creditors  in  levying  an  attachment. — Dine  v. 
Donnelly  (Ky.)  685. 

TV.   UABII.ITTES    OK    OFFICIAI. 

BOims. 

I  157.  An  action  on  an  official  bond  of  a 
constable  held  to  lie  on  his  disregarding  Rev.  St. 
1899,  i  3163  (Ann.  St.  1906,  p.  1799),  and  levy- 
ing on  and  selling  exempt  property.— Parketon 
T.  Pugsley  (Mo.  App.)  7^. 


diuivracod. 

Of  counsel  as  ground  for  continuance  in  crim 
inal  prosecution,  see  Criminal  Law,  {  593. 

SIGNATURES. 

§  5.  Kirby's  Dig.  i  7799,  providing  for  attest- 
ing the  signature  by  mark  of  persons  who  can- 
not write,  is  not  exclusive ;  and  where  a  per- 
son, whose  name  is  signed  by  mark,  appeared 
before  an  officer  and  acknowledged  execution  of 
the  instrument,  it  is  valid,  though  the  signature 
is  not  attested.— Ward  v.  Stark  Bros.  (Ark.)  382. 

SKELETON   BILL  OF  EXCEPTIONS. 

Correction  or  amendment  on  appeal,  see  Appeal 
and  Error,  $  653. 

SLANDER. 

See  Libel  and  Slander. 

SODOMY. 

I  6.  Evidence  held  to  support  a  conviction  of 
sodomy.— Moody  v.  State  (Tex,  Cr.  App.)  1117. 

I  7.  Instruction  on  a  trial  for  sodomy  held  to 
sufficiently  cover  the  question  of  penetration  of 
the  animal.— Moody  v.  State  (Tex.  Cr.  App.) 
1117. 

SPACE. 

Competency  of  expert  witness  as  to  space  with- 
in which  locomotive  may  be  stopped,  see  Evi- 
dence, {  539V2- 

SPECIAL  LAWS. 

See  Statutes.  {|  92-97.   . 

SPECIAL  SESSIONS. 

Of  general  assembly,  authority  of  Senate  to 
affirm  appointment  of  officers,  see  Officers,  | 
15. 

.  SPECIFIC  PERFORMANCE. 

Restraining  breach  of  contract  as  constitating 
a  negative  specific  enforcement,  see  Injunc- 
tion, I  57. 

I.  NATTBE  AND  GROUNDS  OF  REM- 
EDY IN  GENERAI.. 

I  7.  Plaintiff's  refusal  to  accept  a  vendor's 
offer  to  convey  the  land  without  obtaining  the 
release  of  certain  vendor's  liens  which  he  bad 
contracted  to  satisfy  was  no  defense  to  plain- 
tiffs subsequent  suit  for  specific  performance. — 
Durham  v.  Breathwit  (Tex.  Civ.  App.)  890. 

i  7.  The  filing  of  a  suit  in  trespass  to  try 
title  which  was  subsequently  turned  into  a  suit 
for  specific  performance  held  no  'defense  to  plain: 
tiff's  right  to  specific  performance. — Durham  v. 
Breathwit  (Tex.  Civ.  App.)  890. 

§  13.  Inability  of  a  vendor  ,to  perform  bis  en- 
gagement to  procure  a  release  of  certain  liens 
held  no  defense  to  a.  suit  for  specific  x>erfonn- 
ance.— Durham   v.   Breathwit  (Tex.  Civ.  App.) 

890. 

m.   GOOD  FAITH  AND  DIUOENOE. 

{  92.  Plaintiff's  waiver  of  a  vendor's  obliga- 
tion which  he  had  been  unable  to  perform  held 
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tense  to  an  action  by  the  vendor  for  specific 
IKTlormance.— Garth  v.  Runner's  Ex'x  (Ky.) 
*>81;    Same  r.  Davis  &  Johnson,  Id. 

TV.  PROCEEDUrOS   AND   RXXIXF. 

I  120.  In  an  action  for  specific  performance, 
<'vidence  of  plaintiff's  possession  and  improve- 
ments held  admissible  on  the  issue  of  his  aban- 
donment of  the  contract.— Durham  v.  Breathwit 
•Tex.  Civ.  App.)  890. 

I  121.  A  vendor's  statement  that  be  was  un- 
able to  procure  certain  vendor's  lien  notes  or 
show  payment  held  insufficient  to  establish  his 
defense  to  a  suit  for  specific  performance  that 
it  was  impossible  for  him  to  perform.— Dur- 
ham r.  Breatliwit  (Tex.  Civ.  App.)  890. 

i  131.  In  a  suit  for  specific  performance,  a 
verdict  hdd  sufiicient  to  justify  a  judgment  as 
between  all  the  parties,  including  a  stakeholder 
joined  as  a  defendant— Durham  t.  Breathwit 
(Tex.  Civ.  App.)  890. 

SPELLING. 

('onstmctiOD  of  deed  as  affected  by,  see  Deeds, 
i  96. 

SPIRITUOUS  LIQUORS. 

•See  Intoxicating  Liquors. 

STARE  DECISIS. 

See  Courts,  {S  89-©7. 

STATEMENT. 

By   witness   inconsintent   with   testimony,    see 

Witnesses,  IS  379-389. 
<Jf  case  or  facta  for  purpose  of  review,  see  Ap- 

pea\  and  Error,  i  544. 


STATES. 


See  Census,  |  8. 

('ourts,  see  Courts. 

Legislative  power  over  muuieipal  corporations, 

see  Municipal  Corporations,  §  73. 
Public  lands,  see  Public  Lands,  |i  143-178.  • 

H.  OOVERNMENT  AND  OFFICERS. 

Trustees  of  city  high  schools  as  state  officers, 
see  Schools  and  School  Districts,  f  12. 

VI.  ACTIONS. 

Prescription  as  against  state,  see  Adverse  Pos- 
session, H  4,  114. 

Withdrawal  of  right  to  sue  state  as  impair- 
ment of  vested  right,  see  Constitutional  Law, 
«  106. 

I  191.  A  suit  against  state  officers  held  a 
suit  against  the  state,  within  Const,  art.  5, 
i  19,  where  the  state  is  the  real  party  in  in- 
terest.—ritcock  V.  State  (Ark.)  742. 

§  191.  A  suit  against  a  state  oflicer  to  pre- 
vent bin  from  doing  an  unlawful  act  to  the 
injury  of  complainaut,  or  a  suit  to  compel  an 
officer  to  perform  a  purely  ministerial  act  im- 
irased  by  statute,  held  not  a  suit  against  the 
state  withlft  Const,  art.  6,  i  19.- Pitcock  v. 
.State  (Ark.)  742. 

I  191.  A  suit  to  restrain  the  State  Peniten- 
tiary Board  from  violating  a  contract  for  con- 
vict labor  held  a  suit  against  the  state  within 
fhe  prohibition  of  Const,  art.  5,  f  10.— Pitcock 
V.  .State  (Ark.)  742. 


STATUTES. 

For  statutes  relating  to  particulac  subjects.  "■ 

the  various  specific  topics. 
Laws  denying  due  process  of  law,  see  Coc 

tutional  Law,  |{  257-305. 
Jjaws  denying  equal   protection    of   Imws.  v 

Constitntional  Law.  H  210,  242. 
Laws  granting  privileges  and  immunities,  s- 

Constitutional  Law,  I  207. 
Laws    impairing    obligation   of   contracts,  f" 

Constitutional  Law.  i  120. 
Statute  of  frauds,  see  Frands.  Statute  of. 
Statutes  of  limitation,   see  Limitation  of  1 

tions.  If  19,  23. 

I.  ENACTMENT,  REQUISTTES,  AHD 
VAUDITT  IN  GENE&AI.. 

S  5.  Proclamation  of  Governor  conrening  u- 
30th  Legislature  in  special  session  ht-ld  to  m'. 
ficiently  state  the  purposes  of  the  session,  as  f 
quired  by  Const,  art.  3.  S  40,  to  authorize  -1 
enactment  of  Act  May  14,  1907  (Laws  19»/7. ; 
447,  c.  8),  relating  to  contests  of  local  optic' 
elections.— Stockard  v.  Held  (Tex.  dr.  App- 
1144. 

§  64.  Even  if  Sp.  Laws  1897,  p.  ir.0,  c  ll" 
amended  by  Sp.  Laws  1906,  p.  262.  c.  30.  r> 
lating  to  highways  gave  the  power  of  su$t<h 
sion  of  the  law  in  violation  of  Const,  art.  1.  : 
28,  the  law  would  not  be  held  invalid  for  th- 
reason,  but  the  law  would  stand,  and  the  pn\- 
sion  for  suspension  would  fail. — Bliiitt  v.  Sta-> 
(Tex.  Cr.  App.)  168. 

{  64.  Act  June  10,  1897  (Acts  2r>th  Leg.  i^i 
Sess.  p.  •'J9,  c.  12),  amending  Rev.  St.  l&C 
art.  1069,  held  not  invalid  in  so  far  as  it  prtr 
vides  for  an  exchange  of  judges,  even  if  tfc' 
last  clause  limiting  the  right  of  the  parties  i< 
select  a  judge  were  in  violation  of  Const.  «r 
5,  {  11.— Gates  v.  State  (Tex.  Cr.  App.)  370. 

t  64.  An  entire  statute  will  not  fall  becaic> 
of  unconstitutional  provisions,  if  sufficient  n- 
mains  to  eifect  the  object  without  the  aid  <'' 
the  invalid  iiortions. — Gates  v.  State  (Tex.  0' 
App.)  370. 

H.  OENERAI.  AND  SPECIAX.    OR  LO- 
CAL   ULWS. 

{92.  It  is  no  objection  to  a  classificatioo  >•. 
cities  for  legislative  purposes  that  one  of  tb. 
classes  contains  but  one  city. — City  of  Lnni- 
ville  V.  Commonwealth  (Ky.)  411. 

{  05.  Laws  1908,  p.  156,  c.  61,  requiring  .i 
minimum  school  tax  of  36  mills  in  cities  of  tb*' 
second  class,  held  not  in  violation  of  Const,  i 
181.— City  of  Louisville  v.  Commonwealth  (Iv.v.i 
411. 

I  93.  Laws  1908,  p.  156.  c.  "Gl.  reqoirin: 
a  minimum  school  tax  rate  of  36  mills  in  dti«~i 
of  the  second  class,  held  not  special  legisUti«>n. 
In  violation  of  Const.  $  59,  sul>sec.  15.— City  "i 
Louisville  v.  Commonwealth  (Ky.)  411. 

f  97.  Under  Const,  art.  8,  f  9,  as  amendcl 
in  1890,  giving  the  I<egislature  power  to  pa«^ 
local  laws  for  the  maintenance  of  public  md< 
and  highways,  it  could  give  control  to  the  conn- 
ty  commissioners  over  citizens  residins  in  in- 
corporated cities  and  towns  as  respects  work 
upon  such  roads  and  highways.— Blaitt  r.  Stat<' 
(Tex.  Cr.  App.)  168. 

m.   SUBJECTS  AND  TITI.ES  OF  ACTS. 

{  109.  A  statute  does  not  violate  Cmist.  art 
4,  I  28  (Ann.  St.  1906,  p.  185).  reqoiring  bat 
one  subject  to  be  expressed  In  the  title,  wherv 
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it  is  not  deaiKDcd  to  cover  vicious  and  iucou- 
Knious  leglBlation.— State  ex  rel.  Equitable  Life 
AMur.  Society  of  United  States  v.  Vandiver 
iMo.)  45;  State  ex  rel.  Metropolitan  Life  Ins. 
Co.  V.  Same  (Mo.)  63 ;  State  ex  rel.  Prudential 
Life  Ins.  Co.  of  America  v.  Same,  Id. 

i  113.  Act  March  1,  1907  (Laws  1907,  p. 
^1!S),  relating  to  the  salaries  of  employes  of  life 
insurance  companies,  held  not  objectionable  as 
i-ontaining  a  plurality  of  subjects  not  express- 
ed in  its  title. — State  ex  rel.  £}quitable  Life 
Assnr.  Society  of  United  States  v.  Vandiver 
iMo.)  45;  State  ex  rel.  Metropolitan  Life  Ins. 
Co.  r.  Same  (Mo.)  63;  State  ex  rel.  Prudential 
Ijif  e  Ins.  Co.  of  America  v.  Same,  Id. 

V.   REFEAI^    SUSPENSION,    EXFIBA- 
TION,   AND  REVIVAI.. 

a  152,  158.  A  statute  is  lield  to  be  repealed 
uuly  by  an  express  provision  of  a  subsequent 
law  or  by  necessary  implication.— State  ex  rel. 
Holladay  v.  Riuke  (Mo.  App.)  159. 

$  101.  A  later  statute  will  not  impliedly  re- 
peal a  former  one,  where  the  two  are  not  ir- 
reconcilably inconsistent  and  can  stand  togeth- 
iT. — State  ex  rel.  Holladay  v.  Rinke  (Mo.  App.) 
I.>9. 

i  171.  Sp.  Laws  1897,  p.  150,  c.  110,  amend- 
ed by  Sp.  Laws  1905,  p.  262,  c.  30,  creating  a 
road  system  for  Ellis  county,  held  not  violative 
i)f  Const,  art.  1,  {  28.— Bluitt  v.  State  (Tex. 
Cr.  App.)  168. 

VI.  CONSTRUCTION   AND    OPERA- 
TION. 

(A)  General  Rules  of  Coa«trnctlOB. 

Statutes  relating  to  time  for  filing  certificates 
and  petitions  of  nomination,  see  Elections,  { 
139. 

{  181.  The  court,  in  construing  a  statute, 
will  so  interpret  it  as  to  conform  with  the  in- 
tent of  tlie  Legislature,  and  it  must  be  given  a 
reasonable  construction,   keeping  in  view   the 


purposes  of,  as  well  aa  the  circumstancea  aur- 
ronnding,  its  enaf'tment.— State  ex  rel.  Sikes  v. 
Williams  (Mo.)  64. 

{  181.  The  effect  and  eonaequencea  of  any 
proposed  construction  of  the  law  may  he  consid- 
ered in  ascertaining  the  probable  intention  of 
the  Legislature.— State  ex  rel.  Sanks  v.  Johnson 
(Mo.  App.)  780. 

I  211.  The  court  in  construing  a  statute 
may  look  to  its  title  as  an  aid  in  ascertainine 
the  intention  thereof.— Kinnaird  v.  Common- 
wealth (Ky.)  489. 

{  214.  If  a  statute  is  not  ambiguous,  its 
meaning  and  legislative  intent  must  lie  de- 
termined from  the  language  used. — Gross  v.  Co- 
lonial Assur.  Co.  (Tex.  Civ.  App.)  517. 

I  225.  Where  there  are  two  statutes,  and  the 
provisions  of  one  apply  specially  to  a  particular 
subject,  which  clearly  includes  the  matter  and 
the  other  general  in  its  terms,  and  such  that. 
if  standing  al<me,  it  would  include  the  same 
matter,  and  they  thus  conflict  with  each  other, 
the  special  act  must  be  taken  as  an  exception, 
if  not  a  repeal  of  the  general  statute,  especial- 
ly where  toe  special  statute  was  enacted  sub- 
sequent to  the  general  statute. — Gilkeson  v. 
Missouri  Pac.  By.  Co.  (Mo.)  138. 

<B)  Pavtlralar  Claasea  of  Statntea. 

I  241.  A  penal  statute  is  to  be  strictly  con- 
strued.—Thiebes-Stierlin  Music  Co.  r.  Weiss 
(Mo.  App.)  1099. 

(O  Time  of  TalclBK  BWeet. 

i  253.  Act  approved  March  19,  1908  (Acts 
1908,  p.  55,  c.  15),  relating  to  the  violation  of 
a  local  option  law,  would  not  apply  to  a  trans- 
action made  in  March  of  that  year  in  view  of 
Const.  I  56.— Boggs  v.  Commonwealth  (Ky.) 
433. 

(D)  Retroaetlve  Operatloa. 

Statutes  relating   to  acknowledgment   of  con- 
veyance of  homestead,  see  Homestead,  t  119. 


ENOI.AND. 

.32  Henry  VIll,  ch.  9. . . .  341 

UNITED  STATES. 

CONSTITUTION. 

Amend.    14 256,  370, 

871,  930,  1144 

ST.\TUTE8  AT  LARGE. 

1880.  July  24,  ch.  230,  14 

Stat  Wl    194 

1887.   Feb.   4.   ch.    104,   S 

20,  24  Stat.  386  (U.  S. 

Comp.  St.  1901,  p.  3169). 

Amended   by   Act   1906. 

June  29,  ch.  3591,  |  7, 

34     Stat    693    (U.    S. 

Comp.    St.    Snpp.    1907, 

p.   906)    932 

1898,  July  1,  ch.  641,  80 

Stat  544  (D.  S.  Comp. 

St  1901,  p.  3418) 1010 

1808,  July  1,  ch.  541,  §« 

3a(2),     17(4),     OOb,     30 

.SUt  546,  550,   562  (U. 

S.   Comp.   St   1901,  pp. 

3422.    3428,    3445) 1012 

1898,  July  1,  ch.  541,  |  63, 

30     Stat     562    (U,     8. 

Coinp.      St     1901,      p. 

3447)    1010 


STATUTES  CONSTRUED. 

190C,  June  29,  ch.  3591,  i 
7.  34  Stat  593  (U.  S. 
Comp.  St  Supp.  1907, 
p.   906)    982 

COMPILED  STATUTES 
1901. 

Page  3169 932 

Page  3418    1010 

Pages  3422,  3428,  3445. .  .1042 
Page  3447 1010 

COMPILED    STATUTES 

SUPP.   1907. 

Page  906 932 

ARKANSAS. 

CONSTITUTION. 

Art.  5.  §  m 742 

Art.  «,  §23   1064 

MANSFIELD'S  DIGEST. 
I  6763 1066 

KIRBrS  DIGEST. 

I  633  941 

M  736,  737 341 

II  783,  786 882 

I  1388,1397,1399 340 

1588 735 

(  1603-1605 751 

i  2005,2006 949 


I  23r)0 1072 

H  2777,  2779,  2780,  2788, 

2700  1064 

I  3009 280 

I  3.524 1052 

If  3792,3828 105«; 

■  3901 38-J 

3984 742 

4815,  4832 725 

4919,  4921 27.% 

5129 106f» 

,  5399 278 

If  .5432,  5581,  .'«>89 1064 

H  5999,  6145 293 

6215,  subd.  6 1046 

6215,  subd.  7 282 


63.37 
7799 
7947 


941 
382 
22*1 


LAWS. 


1900,    p.    150    882 

1905,  p.1 293 

1905,  p.  265 284 

KENTUCKY. 

CONSTITUTION. 

I  55 43:{ 

I  59,  subse*'.  15 411 

fl  139,142,143 679 

I  157 1033 

I  181 411 

i  102 899 
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CIVIL  CODE  OF  PRAC- 
TICE. 

f  23,  28   676 

62,  subd.  3 698 

79 698 

96,  subd.  3 685 

125,  subsec.  2 986 

i§  284,  285 964 

"  341  636 

342 662 

371,  subd.  2 482 

410 414 

444 676 

ii  489,  493,  497  414 

518,  subsecs.  4,  7 608 

606 611,  623,  986 

606,  subsec.  2 643,  1034 

604  989 

!S  738,' 740,"  Vk! '.!'.'. '.'.!'.  967 

CRIMINAL  CODE  OF 
PRACTICE. 

<122 486 

I  223,8ubd.l 434 

I  237 690 

n   241,242 486 

I  257,  subsec.  2 445 

I  281  614 

I  340 426 

I  347 421 

REVISED  STATUTES  185Z 
Ch.  22,  §2 1021 

GENERAL  STATUTES  1873. 
Ch.  22,  J  2 1021 

GENERAL  STATUTES  1888. 
Ch.  71,  art  3,  |  10 1015 

STATUTES  1894. 
ff  471 1021 

STATUTES  1909. 

I  14a  (Rassell's  St  f  24)  608 
ii  209,  216  (Russell's   St. 

H  1776,  1783) 447 

{     470     (Russell's     St.     8 

.1776)    623 

f  549  (Russell's  St.  |  2133)  612 
I  567  (RusseU's  St.  |  2153)  399 
I  900  (Russell's  St  1 2687)  442 
i  950  (Russell's  St  i  2784)  479 
i  966  (Russell'e  St  |  2813) 

679.  698 
i  1051     (Russell's     St     § 

3126)    679 

i  1086     (Russell's     St     S 

3100) 679,  698 

i  1166     (Russell's     St     8 

3184) 445 

Ii  1167.     1170     (Russell's 

St  II  3177,  31S0) 486 

f  1180     (Russell's     St     8 

3714) 434 

§  1208  (Russell's  St  8 

3474)  967 

§  1216     (Russell's     St     8 

3200)    424 

I  1242    (Rassell's     St     8 

318.J) 445 

8  1352     (Russell's     St     8 

3670)    489 

8  1404     (Russell's     St     8 

3947)    641 

I  1456    (Russell's     St     8 

4015)    979 

)  1596a,  subsec.  12   460 
1702     (Russell's     St.     8 

4661) 442 

48  1910-1917       (Russell'tf 
•     St   88   2104-2111)    ....1042 


88  1960,     1967     (RusseU's 

St.  Ii  3558,  3564) 423 

i  2064     (Russell's    St    8 

3841)    983 

8  2087     (Russell's     St.    8 

3863)    981 

8  2128     (RusseU's     St     8 

4631)    633 

8  2156    (RusseU's    St    8 

4247)    1005 

81  2247,     2253     (Russell's 

St  88  3070,  3076) 636 

8  2317     (Russell's     St     8 

4574)    633 

8  2343     (Russell's     St     i 

204.')) 693 

8  23.03     (Russell's     St     8 

20.T0) 1002 

8  2523     (Russell's     St     8 

240)    1015 

8  2543     (Russell's     St     I 

209) 1002 

8  2558a    (RusseU's    St    8 

3046) 433 

8  3105     (Russell's     St     8 

i      1194)    620 

8  a513     (Russell's     St     8 

I     1526)    679 

8  3561     (Russell's     St    8 

'     1583)    683 

,  ii  3891,     3892     (RusseU's 

St.  81  3937,  3938) 619 

88  3903-3906        (RusseU's 

i     St.  Ii  3924r-3927)   652 

88  4036,   4149,    41.52-41.54 
I     (RusseU's    St.    88    5928, 
I     6008,  6010,  6013,  6014)  951 
88  4204,     4208     (Russell's 

I      St  88  6146,  6150) 643 

88  4288,  4289,  4303  (Rua- 
!     sell's  St  81  5420,  5421, 

I     5435)    1(^ 

8  4426a     676 

I  88  4748b,  4748c  (RusseU's 

!      St  88  5492-5513) 1023 

i  8  4841     (RusseU's     St     8 

3964)    983 

I  8  4843     (RusseU's     St     8 

j     3966)    997 

I  8  48i)0     (RusseU's     St    8 
3976) 907 

I   RUSSELL'S  STATUTES. 

i  24  (St.  1909.  8  14a). ...  608 
209  (St  1909,  8  2543).  .1002 
240  (St  1909,  8  2523)..  1015 
1194  (St.  1909.  8  310,'))  620 
1526  (St;  1909.  8  3513)  679 
1588  (St;  1909,  8  3561)  683 
1775  (St  1909,  8  470).  .  623 
i  88  1776,  1783  (St  1900,  88 

209,  216)  447 

8  2045  (St  1909,  8  2343)  693 
8  2050  (St.  1909.  8  2353).  .1002 
81  2104-2111  (St  1909,  88 

1910-1917)  1042 

I  8  2133  (St  1909,  8  549). .  612 
18  2153  (St  1909,  8  .-)67)..  399 
I  8  2687  (St.  1909,  |  900  . .  442 
;  8  2784  (St.  1909,  8  950). .  479 
I  8  2813  (St  1909,  i  966) 

679,  698 
I  88  3070.  3076  (St.  1909, 

i  88  2247.  22.i3)  036 

I  8  3100  (St  1909,  8  1086) 

679.  698 
'  88  3177,  3180  (St.  1909,  88 

I  1167,  1170)  486 

I  88  3184,  318.0  (St  1909,  8! 

i  1166,  1242) 445 

8  3200  (St.  1009,  S  1216)  424 
8  3474  (St.  1909,  1  1208)  967 
,  88  3558,  3.564  (St  1909,  88 

I  1960.  1907) 423 

8  3646  (St.  1909,  8  2558a)  433 


f  3670  (St  1909,  8  1352)  489 
I  3714  <St  1909,  8  llSm  434 
I  3841  (St  1909,  8  2064)  983 
8  3863  (St  1909,  8  2067)  981 
88  3924-3927  (St.  1909,  88 

3903-3906)  652 

88  3937,  3938  (St  1909,  |8 

3891,  3892) 619 

8  3947  (St  1909,  |  1404)  641 
8  3964  (St  1909,  I  4841)  983 
i  .3966  (St  1909,  I  4843)  9t)7 
I  3976  (St  1909,  8  48.50)  967 
8  4015  (St  1909,  I  1466)  979 
8  4247  (St  1900,  8  2156) . .  lOOo 
88  4,574.  4631  (St  1009,  88 

2317,   2128)    633 

f  4661  (St.  1909.  8  1702)  442 
88  .5420,  5421,  5435.  549^- 

5513  (St.  1909,  88  428a 

4289,       .4303,        474ab. 

4748c)    1023 

88  5928,  6008,  6010.  6013, 

6014  (St  1909.  88  4036, 

4149.  4152-4154) 951 

88  6140,  6150  (St  1909, 88 

4204,  4208)   643 

LAWS. 

1811-12,  p.  180,  ch.  375.  .1021 
1904.     p.     160,     ch.     76. 
Amended  by  Laws  1906, 
p.    363,    ch.    87;    Laws   • 

1906,  p.  55,  ch.  15 4.33 

1906,  p.  363,  ch.  87 4.33 

1908,  p.  55.  ch.  15 433 

1908,  p.   133,  ch.  .56 676 

1908,  p.  156,  ch.  61 411 

mssouBi. 

CONSTITUTION. 

Art  4,  8  28  (Ann.  St 
1906,  p.  185) 45 

Art  6,  8  12  (Ann.  St 
1906,  p.  218) 9.  780 

AMENDMENT  1884 
(Court   of   Appeals). 

Art.  6,  88  4,  5  (Ann.  St 
1906,  p.  244) 780 

REVISED  STATUTES  1899. 

88  96,  97  (Ann.  St.  1906, 

pp.  869,  370)   138 

8  547   (Ann.   St   1906,   p. 

586)    125 

88  558-560  (Ann.  St  1906, 

pp.  589.  590) 307 

8  1693   (Ann.   St   1906,  p. 

619)    a,  86 

88  598.  602  (Ann.  St  1906, 

-pp.  024,  628) 321 

88  650,  659  (Ann.  St  1906, 

pp.  667,  679) 86 

8  672  (Ann.   St    1006,   p. 

6S6)    1080 

8  694   (Ann.   St   1906,   p. 

703)    86 

8  728   (Ann.   St   1906,   p. 

720)    307 

I  8U1   (Anu.    St    1906,   p. 

764) 321 

8  806   (Ann.   St.  1906,   p. 

769)    307 

I  865   (Ann.    St.    1906,  p. 

812)    86,  T70 

8  907   (Ann.   St   1906,   p. 

838)  75 

8  1123  (Ann.'  Sti  "iOW,*  p. 

970)    120 

8  1598  (Ann.  St  1906,  p. 
.110^    •..  78i> 
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{  ]64te.     Added  by  Laws 

1901,   p.   107  (Ann.   St. 

1906,  p.  1208) 81 

H  1791-1793,   1838   (Ann. 

St.  1906,  pp.  1249,  1272)  780 
{{  1900,    1901    (Ann.    St. 

1906.  pp.  1300,  1301)..  12 
H  2393,    2Sa5    (Ann.    St. 

1906,  p.  1466) 780 

{  2698  (Ann.  St.  1906,  p. 

1590)    794 

{}  2864,    2865    (Ann.    St. 

1906.  pp.  1637,  1644)..  138 
a  2873-2875     (Ann.     St. 

1006,  pp.  ]655-16r.7)  ..1000 
S§  2063,    2977    (Ann.    St. 

1906,  pp.  1706.  1710). ..  307 
I  3018  (Ann.  St.  1906,  p. 

1729)   1099 

i  3027  (Ann.  St.  1906,  p. 

1733)    159 

$«  3056,    3057    (Ann.    St. 

1906.  pp.  1736,  1757)...  86 
§  30.-8  (Ann.  St.  1906,  p. 

17.T8) m,  300 

;  3000  (Ann.  St  1006,  p. 

17.-)n)    86 

H  3066,    3068    (Ann.    St. 

1906,  pp.  1764,  1765). . .  300 
i  .^072  et  seq.   (Ann.    St. 

1906,  p.  176^ 86 

{  .Sl.-)9.  snbds.  1.  2  (Ann. 

St.  1906.  p.  1705) 789 

!<  .•?102,    3163    (Ann.    St. 

inOO.  pp.  1797.  1790)..  789 
8  3422  (Ann.  St.  1906,  p. 

1965)    312 

I  3.-i76  (Ann.  St.  1906,  p. 

2023)    10 

8  3.S40  (Ann.  St.  1906,  p. 

2130) 321 

I  4272  (Ann.  St.  1906,  p. 

2.S47) T98 

I  .58.")9.  Amended  by  Laws 

1001.    p.    &5    (Ann.    St. 

1906.  p.  2067)   31 

Si  58958,   6300  (Ann.    St 

lOOfi,  pp.  2900,  .3147)..  159 
i  S161   ^nn.  St.   1906,  p. 

.3867) 72 

ANNOTATED      STATUTES 
1906. 

Page  185    4S 

Page  218 9,  780 

Page  244    780 

H  96,   97   138 

H  547,  548   125 

{§  .558-560    307 

1593    21,  86 
8  598,  602   321 
i  650,  659   86 
672    1080 
694 86 

«  728    307 

8  801 321 

8  806    307 

8  805    80.  770 

j  907 75 

!1123 120 
1598 780 
1 649fl  31 

f  1791-i793,  1838 '.".;; ;  780 
I  1900,  1901 12 


H  2393,  2305  780 

I  2698 794 

88  2864,   2865    138 

it  2873-2S75 1090 

II  2063,  2977 307 

8  3018 1099 

I  3027 159 

88  3056.  3a-)7   86 

8  3058    86,  300 

I  3000    86 

88  3066,  3068  300 

8  3072  et  seq 86 

8  31.59,  subdB.  1,  2  ......   7S0 

88  3162.  31G3   789 

8  3422    312 

8  3.176    10 

I  .3840 321 

8  4272     798 

8  58.')9 31 

88  .iSOSa,  6300   1.59 

8  814.5-4 64 

8  8161 72 

LAWS.  , 

1901.  pp.  65. 107  (Ann.  St 
1006,  88  58.59,  1t)49a)   .  .     31 

1901.  p.  197  (Ann.  St. 
1906,   8   814.5-4) 64 

190.5.  p.  95  (Ann.  St. 
1906,  I  548) 125 

1907,  "p.  315 45 

TENHXSSEZi. 

LAWS. 

1907,  p.  848,  ch.  236,  8 
10,  subd.  4 490 


TEXAS. 

CONSTITCTION. 

Art.  1,  8  8 178 

Art.  1,  8  10 1118 

Art.  1,   8   13 256 

Art.  1,  8  28 168 

Art.  3,  8  40   1144 

Art.  4.  8  22 104 

Art.  5,  8  11 370.  871 

Art.  8.  88  1.  9 168 

Art  16,   8  31 501 

Art  16,  8  37 515 

Art  16,   8  40 168 

CODE  OF  CRIMINAL  PRO- 
CEDURE 1895. 

Art  4   1118 

Arts.  414,  5.59 1117 

Art  723 705,  1107,  1110 

Art.  798   511 

PENAL  CODE. 

Arts.  384,  388a 1112 

Arts.  838,  839,  841   1120 

Art  874   860 

REVISED  STATUTES  1895. 

Art.  559    605 

Art  1016  715 

Art  1027   547 

.irts.  1060,  1070.  Amend- 
ed by  Laws  1897  (Sp. 
SesB.)  p.  39,  cfa.  12 370 


Art.  1198  358 

Art  1401    515 

Arts.  1404,  1406 213 

Art.  1869  574 

Art  2268 876 

Arts.  2091.  2996 210 

Art  8096aa       added      by 
•Laws  1903.  p.  94,  ch.  69  617 

Arts.  3371,  42181 547 

Art  4343    605 

Arts.  4.56.5.     4.566,     4568, 

4573.  4575.  4581 256 

Art.  4649    541 

Art.  5243i.      Amended   by 

Laws  1903,  p.  21,  ch.  19; 

Repealed  by  Laws  1907, 

p;  502,  ch.  23. ;........  889 

SAYLBS'    ANNOTATED 

CIVIL  STjVTUTES 

1897. 

Art  651,  subd.  4 232 

Art  1018   1141 

.\rt  1208  -.1127 

Art  2302   209 

Art.  325>a    207 

Arts.  3.339a,  .'?;{30b 515 

Arts.  3343,  3,'!44    982 

Art  a3.53a   202 

Art.  5048   168 

Art.  5275   209 

CITY    CHARTERS. 
Texarkana.        Sp.      Laws 
1907.  p.  823,  oh.  104. . .  691 

SPECIAL    LAWS. 

1897,  p.  130,  ch.  110. 
Amended  by  Sp.  Laws 
1003,  p.  262,  ch.  30 168 

1005,  p.  262,  ch.  30 168 

1907,  p.  823,  ch.  104 591 

LAWS. 

1889,  p.  152,  ch.  128 216 

1803,  p.  63.  ch.  47 1129 

1893,  p.  67.  ch.  47,  8  H.  •  547 
1897  (Sp.  Sess.)  p.  39,  ch. 

12  370 

1901,  p.  294.  ch.  125....  1129 
1901,  p.  294,  ch.  125.  8 

3  173,  547 

1908,  p.  94,  ch.  69 517 

1903.  pp.  168,  169,  ch. 

109,  88  5,  9 597 

1905,  p.  21,  ch.  19 889 

1903,  p.  29,  ch.  25,  8  1.  .1127 

1905,  p.  35,  ch.  29 547 

1907,  p.  93,  ch.  42 876 

1907,  p.  94.  ch.  42,  8  2.  .  876 
1907,  p.  107,  ch.  49.  .504,  512 
1907.  p.  108,  ch.  49,  art 

388a 1112 

1907,  p.  206,  ch.  107 213 

1907,  p.  224,  ch.  123 501 

1907.  p.  269,  eh.  139.  .370,  512 
1907,  p.  308,  ch.  165....  552 
1907,  p.  446,  ch.  7,  8  1. .  641 

1907,  p.  447,  ch.  8 1144 

1907,  p.  600,  ch.  22 194 

1907,  p.  602,  ch.  23 880 

1907.  p.  510,  ch.  24,  S  &•  •  700 
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STOCK. 

('orporate  stock,  see  Corporations,  |  128. 

STORMS. 

A8  cause  of  injuries  to  servant,  see  Master  and 
Servant,  |  97. 

STREET  RAILROADS. 

See  Railroads. 

Carriage  of  passengers,  see  Carriers. 

I.  ESTABUSHMENT,  OONSTBUC- 
TION,  AND  MAINTEITANCE. 

Jjease  of  road   as  affecting  liability  for  inju- 
ries to  passenger,  see  Carriers,  j  306. 

U.  REOUI.ATIOM    AMD     OPEBATIOM. 

Applicability  of  instructions  to  case  in  action 
for  injuries,  see  Trial,  §  252. 

f  75.  An  ordinance  requiring  motormcn  to 
keep  a  vigilant  watch  for  all  persons  on  foot, 
especially  children,  either  on  the  track  or  mov- 
ing toward  it,  and  on  the  first  appearance  of 
danger  to  stop  within  the  shortest  time  and 
space  practicable  consistent  with  safety  of 
passengers,  is  a  reasonable  exercise  of  police 
iwwer.— Spencer  v.  St.  Louis  Transit  Co.  (Mo.) 
108. 

§  90.  Where  a  standing  vehicle  is  close  to 
ihe  street  car  track,  the  fact  that  a  part  of  the 
car  passes  the  vehicle  in  safety  will  not  excuse 
the  company  if  another  part  of  the  car  strikes  it. 
—Louisville  Ry.  CO.  v.  Flannery  (Ky.)  063. 

§  90.  A  motorman  htid  required  to  stop  the 
car  until  a  vehicle  near  the  track  is  moved  to  a 
place  of  safety. — Louisville  Ry.  Co.  v.  Flannery 
(Ky.)  663. 

J  94.  The  violation  of  an  ordinance  requir- 
ing motormen  to  keep  a  vigilant  watch  for  per- 
sons on  foot,  either  on  the  track  or  moving 
toward  it,  is  negligence  per  se.— Speuccr  v.  St. 
Louis  Transit  Co.  (Mo.)  108. 

{  95.  To  relieve  a  street  railroad  company 
from  liability  for  killing  a  child  struck  by  a 
car  on  the  grotmd  that  the  child  came  on  the 
track  so  close  to  the  car  that  the  motorman, 
by  ordinary  care,  could  not  stop  it  in  time  to 
prevent  the  injury,  it  must  appear  that  the 
car  was  run  at  a  reasonable  speed.— Netter's 
Adm'r  v.   Louisville   Ry.   Oo.  (Ky.)  »'>3«. 

§  110.  In  an  action  for  injuries  to  a  traveler 
in  collision  with  a  street  car.  the  petition  held 
to  sufficiently  charge  that  the  motorman's  fail- 
ure to  use  ordinary  care  to  discover  plaintifTs 
Iieril,  and  his  openition  of  the  car  at  an  unsafe 
speed,  and  the  failure  to  use  any  care  to  stop 
in  time  to  prevent  the  injury,  were  the  causes 
thereof.- Oalveston  Klectric  Co.  v.  Wilkins  (Tex. 
Civ.  App.)  538. 

i  114.  Evidence  in  an  action  for  injury  to  a 
driver  of  a  steam  roller  thrown  therefrom  by  col- 
lision with  a  street  car  held  to  support  a  find- 
ing that  the  motorman  could  by  oixlinary  care 
have  avoided  the  collision  after  the  danger  be- 
came apparent.— Slezak  v.  St.  Louis  Transit  Co. 
(.Mo.  App.)  1095. 

S  117.  In  an  action  for  injuries  by  being 
tlirown  to  the  ground  by  catching  plaintiff's  foot 
while  crossing  over  a  pile  of  old  rails,  ties,  etc., 
which  defendant  had  piled  along  the  street, 
whether  defendant  had  the  right  to  make  the  re- 
pairs in   that   manner,  and   used  more  of   the 


killed  by  a  street  car,  evidence  keld  sufficient  t« 
warrant  the  submission  of  the  case  to  the  jnrr 
on  the  view  that,  after  she  was  stmck  by  tb* 
car,  she  was  dragged  to  her  death  by  the  motor- 
man's  failure  to  stop  it  quicker,  and  that  iV 
car  could  have  been  stoppra  sooner  than  it  va> 
—Spencer  v.  St.  Louis  Transit  Co.  (Mo.)  108, 

i  118.  In  an  action  for  the  death  of  a  diil-1 
killed  by  a  street  car,  an  instmction  held  bc 
to  be  subject  to  an  objection  that  it  sabmittfil 
a  question  of  law  and  was  misleading. — Speaar 
V.  St.  Louis  Transit  Co.  (Mo.)  108. 

{  118.  In  an  action  for  the  death  of  a  chiM. 
held,  that  there  was  no  error  in  an  instmcti'<ii 
relating  to  contributory  negligence. — Spencer  t 
St.  Louis  Transit  Co.  (Mo.)  108. 

I  118.  In  an  action  for  injury  to  a  stnm 
roller  driver  thrown  therefrom  by  collision  with 
a  street  cair,  held,  that  there  was  no  error  in 
the  use  of  the  words  "vigilant  watch"  in  an  Id 
struction,  taking  it  in  its  entirety,  and  espwia! 
ly  when  considered  with  an  instmction  defininr 
ordinary  care.— Slezak  v.  St  Lonis  Transit  Co. 
(Mo.  App.)  1095. 

_  i  118.  A  requested  charge  in  a  street  car  cdl 
lision  case  held  defective  and  confusing. — Slenk 
V.  St.  Louis  Transit  Co.  (Mo.  App.)  1095. 

STREETS. 

See    Highways ;     Municipal 
646-706,  755-821. 
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SUBLETTING. 

See  Landlord  and  Tenant,  i  80. 

SUBROGATION. 

Pleading  subrogation  as  a  conclusion,  see  Plead- 
ing, «  8. 

f  l._  Subrogation  lield  only  allowed  whw- 
there  is  some  equitable  reason  for  it. — Jones  t. 
Louisville  Tobacco  Warehouse  Co.  (Ky.)  633- 

§  7.  Sureties  of  a  sheriff,  who  have  b^> 
obliged  to  make  good  a  default  of  the  dierin 
held  entitled  to  be  subrogated  to  his  rights  it 
an  indemnity  bond  given  by  attaching  cteditor-- 
— Dine  v.  Donnelly  (Ky.)  683. 

§  26.  One  who  pays  a  debt  for  another  vd- 
untarily  heldi  not  ordinarily  subrogated  to  th> 
rights  of  the  creditor.— Jones  v.  lA>uisTille  T<^ 
bncco  Warehouse  Co.  (Ky.)  633. 

§  27.  ISquity  will  subrogate  one  advancii.; 
money  to  pay  a  purchase-money  note,  resenrin; 
a  lien  on  the  land,  to  the  creditor's  rights  nndt  r 
the  lien.— Manning  v.   Green  (Tex.  Civ.  Apr'  ■ 

3  41.  An  action  by  a  cr6ss-petiti<»i  *»W 
properly  brought  under  Civ.  Code  Prac  |  (*:■ 
subsec.  3.— Dine  v.  Donnelly  (Ky.)  (ffitS. 


SUBSCRIPTIONS. 

'itten  im 

SUIT. 


Subscription  of  written  instruments,  see  Sig- 
natures. 


See  Action. 

SUMMARY  PROCEEDINGS. 

Collection  of  taxes,  see  Taxation,  {J  581,  5Sl> 

SUPREME  COURTS. 

See  Courts,  5§  207-231. 
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SURETYSHIP. 

See  PriDcipa]  and  Surety. 

SURRENDER. 

Of  written  instrument  for  cancellation,  see  Can- 
cellation of  Instruments. 

SURVEYS. 

Of  public  lands,  see  Public  Lands,  {  26. 

SURVIVORSHIP. 

Bvidence,  see  Death,  i|  2,  5. 

Of  devisees  or  legatees,  see  Wills,  {§  548,  552. 

SUSPENSION. 

Of  statute,  see  Statutes,  |  171. 

SWAMP  LANDS. 

See  Public  Lands,  |  61. 

SWINDLING. 

:^e  False  Pretenses. 

TAXATION. 

Highway   taxes,  see  Highways,  {  151. 
License    taxes,    see    Intoxicating    Liquors,    g| 

72-10& 
Municipal  taxes,  see  Municipal   Corirarations, 

{957. 
Special  or  local  laws,  see  Statutes,  {  95. 

H.  COMSTITimONAI.  REQUIRE- 
MENTS  AND  BESTBIOTIONS. 

i  40.  Sp.  Laws  1897,  p.  155,  c.  110.  §  15, 
amended  by  Sp.  Laws  190o,  p.  263,  c.  30,  §  15.- 
making  persons  delinquent  in  payment  of  potl 
taxes  required  by  Sayles'  Ann.  Civ.  St.  1897, 
art.  5048,  subject  to  road  duty,  held  not  viola- 
tive of  Const,  art.  8,  I  1.— Bluitt  v.  State  (Tex. 

cr.  App.)  lea 

{  42.  Laws  1908,  p.  15G,  c.  61,  providing  for 
a  minimum  school  tax  in  cities  of  the  second 
class,  held  not  in  violation  of  Const.  §  181,  be- 
cause the  tax  is  nonuniform. — City  of  Louis- 
ville V.  Commonwealth  (Ky.)  411. 

■Vn.  PAYMENT  AND  REFUNDING  OB 
BECOVEBY  OP  TAX  PAID. 

S  534.  A  sale  of  land  for  delinquent  taxes 
held  void  under  the  nile  that  a  bona  fide  at- 
tempt to  pay  all  the  taxes  frustrated  by  the  mis- 
take of  the  collector  is  equivalent  to  actual  pay- 
ment—Scroggln  T.  Ridling  (Ark.)  1053. 

vm.  ooi<ij:ction   and   enfobce- 

MENT  AGAINST  FEBSONS  OR 
PERSONAI.  PBOPEBTY. 

(B)  Snmmnry  Remedies  and  Actions. 

<  581.  Under  Ky.  St.  1909,  §  4149  (Rus- 
sell's St.  $  6008),  no  demand  for  delinquent 
taxes  is  required  in  case  of  a  nonresident. — 
.lames  v.  Blanton  (Ky.)  951 ;  Same  v.  Luscher 
(Ky.)  954. 

§  589.  Where,  in  an  action  for  taxes,  those 
for  certain  years  were  admittedly  barred  by 
limitation,  it  was  error  to  include  them  in  the 
judgment. — Morgan  v.  Board  of  Councilmen  of 
City  of  Frankfort  (Ky.)  1033. 

<C)  Remedies  for  -Wrongrfal  finforoement. 

.lurisdiction  of  police  court,  see  Courts.  §  178. 
.Inrisdiction  of  quarterly  court,  see  Courts,   § 
180. 


XX.  SALE  OF  UUm  FOB  NONPAY- 
MENT OF  TAX. 

I  641.  There  can  be  no  citation  to  an  estate 
as  an  estate  to  appear  to  defend  an  action.— 
Perry  v.  Whiting  (Tex.  Civ.  App.)  903. 

i  647.  There  can  be  no  Judgment  against  an 
estate  as  an  estate. — Perry  r.  Whitmg  (Tex. 
Civ.  App.)  903. 

I  648.  Where  a  suit  to  foreclose  a  lien  for 
taxes  was  brought  solely  against  an  estate, 
and  citation  was  addressed  to  such  estate,  and 
judgment  rendered  against  it,  the  owner  of  the 
property  was  not  bound.— Perry  v.  Whiting 
(Tex.  Civ.  App.)  903. 

i  652.  A  petition  to  restrain  a  sale  of  land 
sold  to  the  state  for  taxes  held  iaaaficient.— 
James  v.  Blanton  (Ky.)  951;  Same  t.  Lnscher 
(Ky.)  954. 

I  658.  A  county  clerk's  failure  to  attach  to 
the  record  of  the  list  and  notice  of  sale  of  de- 
linquent tax  land  the  certificate  required  by 
Mansf.  Dig.  {  5763.  held  fatal.— Johnson  &  Burr 
V.  Elder  (Ark.)  106C. 

X.   BEDEMPTION  FBOM  TAX  SAI.E. 

I  699.  Under  Ky.  St.  1909,  g§  4152,  4154 
(Russell's  St  S§  6010,  6014),  the  owner  of  land 
sold  to  the  state  for  taxes  may  devest  the 
state's  title  after  the  expiration  of  two  years 
by  paying  the  taxes,  penalties,  and  interest, 
prior  to  a  sale  of  the  land  by  the  revenue 
agent.— James  v.  Blanton  (Ky.)  951;  Same  v.. 
Luscher  (Ky.)  954. 

XI.  TAX  TITI.E8. 

CA)  Title  and  Rlshts  of  Parchaser  at  Tax 
Sale. 

S  727.  Ky.  St.  1909,  S  4154  (Russell's  St.  S 
6014),  regulating  the  title  acquired  by  the 
state  to  land  sold  to  it  for  taxes  and  not  re- 
deemed, held  valid.— James  v.  Blanton  (Ky.) 
051 ;   Same  v.  Luscher  (Ky.)  954. 

S  7.T0.  Under  Ky.  St  1909,  fi  4152,  U'A 
(Russell's  St.  S§  6010,  G014),  the  state,  on  b>d- 
diug  iu  land,  acquires  a  lien  for  taxes  add 
penalty  until  the  redemption  period  has  expir- 
ed, when  the  fee  vests  in  the  state,  if  the  land 
is  not  redeemed.— James  v.  Blanton  (Ky.)  951 ; 
Same  v.  Luscher  (Ky.)  954. 

§  734.  A  county  attorney's  failure  to  perform 
the  duties  required  by  Ky.  St.  1909,  §  4153 
(Russell's  St  g  6013),  with  reference  to  land 
sold  to  the  state  for  taxes,  does  not  affect  the 
state's  title  to  land  so  sold  and  not  redeemed 
within  two  years. — James  v.  Blanton  (Ky.) 
951;    Same  ▼.  Luscher  (Ky.)  954. 

S  736.  Where  land  sold  to  the  sUte  for 
taxes  was  not  redeemed  within  two  years,  the 
state's  title  was  not  barred  by  limitation  until 
15  years  after  the  expiration  of  the  redemption 

Eeriod.— James  v.  Blanton  (Ky.)  951 ;    Same  v. 
iuscher  (Ky.)  954. 

(B)  Tax  Deeds. 

As  color  of  title,  notoriety  of  possession  there- 
under, see  Adverse  Possession,  {  30. 

(D)  Rlvlits  and  Remedies  of  Pnrcliaser  of 
InTalid   Title. 

S  823.  Ky.  St.  1900,  §  4030  (Russell's  St. 
i  5928),  providing  for  a  lien  on  tax  lands  on 
vacation  of  the  sale,  hdd  applicable  to  lands 
sold  to  the  state  for  taxes,  as  well  as  lands  sold 
to  individuals.— James  v.  Blant<m  (Ky.)  951; 
Same  v.  Luscher  (ICy.)  954. 

TELEGRAPHS  AND  TELEPHONES. 

XX.  BEOUXJLTION    AND    OPERATION. 

Assumption  by  judge  as  to  facts  in  instruc- 
tion m  action  for  negligence  in  delivery  of 
message,  see  Trial,  5  191. 
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Negligent  laild're '  to  transmit  messase  calling 

phj-sieian  as  proximate  oanse  of  death,  see 

Death,  §  17. 
Waiver  of  objections  to  pl^tading  in  action  for 

failure   to   deliyer  message,  see   Pleading,   § 

418. 

S  26.  Act  Cong.  July  24,  1866,  c.  230,  14 
Stat.  221,  held  not  to  give  telegraph  companies 
accepting  its  terms  a  federal  .charter  rendering 
them  agencies  of  the  federal  government,  where- 
by a  state  would  not  be  able  to  prescribe  condi- 
tions upon  their  right  to  do  a  local  business  in 
the  state. — Western  Union  Telegraph  Co.  t. 
State  (Tex.  Civ.  App.)  194. 

{■  27.  ^he  law ,  of  the  state  from  which  a 
telegrami  is  sent  for  delivery  in  another  state  de- 
termines whether  the  addressee  may  recover  for 
mental  anguisfa  for  negligent  delay  in  the  deliv- 
ery of  the  message  at  destination.— Western  Un- 
ion Telegraph  Cp.  v.  Parsley  (Tex.  Civ.  App.) 
226. 

{  31.    A    telegraph    company    may    prescribe 

reasonable  rules  for  its  business,  and  reasonable 

hours  during  which  messages  may  be  sent  and 

delivered  at  certain  offices. — Western  Union  Tel- 

.egraph  Co.  v.  Harris  (Ark.)  1051. 

i  36.  The  contractual  obligation  of  a  tele- 
phone company  accepting  a  message  for  trans- 
mission is  to  use  reasonable  diligence  to  deliver 
it  to  the  addressee. — Western  Union  Telegraph 
Co.  V.  Parsley  (Tex.  Civ.  App.)  226. 

f  37.  A  telegraph  or  telephone  company  ac- 
cepting a  message  for  delivery  beyond  its  ordi- 
nary delivery  limits,  and  exacting  a  fee  in  ad- 
vance, held  required  to  use  only  reasonable  dili- 
gence or  ordinary  care  to  deliver  the  message 
within  a  reasonable  time.— Cumberland  Tele- 
phone &  Telegraph  Co.  v.  Maxberry  (Ky.)  447. 

f  38.  A  transmitting  agent  who  knows,  or 
should  know,  that  on  account  of  the  closing 
of  the  receiving  office  there  will  be  delay  in  de- 
livery of  an  urgent  message  must  inform  the 
sender  of  the  fact,  and  the  telegraph  company 
is  liable  for  damages  resnlting  from  his  fail- 
ure to  do  so.— Western  Union  Telegraph  Co.  v. 
Harris  (Ark.)  1051. 

i  38.  A  transmitting  agent  of  a  telegraph 
company  held  bound  to  know  the  rules  of  other 
offices  as  to  office  hours.— Western  Union  Tele- 
graph Co.  v.  Harris  (Ark.)  1051. 

i  56.  The  addressee  of  a  message  may  sue  a 
telephone  company  for  mental  anguish  resulting 
from  the  breach  of  contract  to  promptly  deliver 
the  message. — Western  Union  Telegraph  Co.  v. 
Parsley  (Tex.  Civ.  App.)  226. 

$  57.  A  contract  by  a  telegraph  company 
for  the  transmission  of  a  message  held  a  con- 
tract rendering  it  liable  for  the  negligence  of 
another  company  employed  in  the  performance 
of  the  contract.— Postal  Telegraph  Cable  Co. 
of  Texas  v.  Harriss  (Tex.  Civ.  App.)  338. 

{  (56.  Evidence  in  an  action  against  a  tele- 
graph company  for  negligence  in  delivering  a 
message  as  to  what  a  boy  at  the  hotel  to  whom 
the  message  was  delivered  said  held  inadmissi- 
ble.—Western  Union  Telegraph  Qo.  v.  Sockwell 
(Ark.)  1046. 

{66.  In  an  action  against  a  telegraph  com- 
pany for  mental  anguish  caused  by  negligence 
m  delivering  a  message,  evidence  that  plaintiffs 
father  had  made  him  a  gift  of  land,  and  that 
he  was  financially  tinable  to  visit  his  father  oft- 
en, held  admissible. — Western  Union  Telegraph 
Co.  v.  Sockwell  (Ark.)  1046. 

I  66.  In  ao  action  against  a  telegraph  com- 
pany for  negligence  in  delivering  a  message,  evi- 
dence as  to  the  method  of  attempting  to  find 
an  addressee  when  no  address  was  given  except 
the  name  of  the  town  held  inadmissible. — West- 
em  Union  Telegraph  Co.  v.  Sockwell  (Ark.) 
1046. 


{  60.  A  telephone  company  aued  in  Texas  by 
«n  addressee  Of  a  message  sent  from  Arkansas 
for  delivery  in  Oklahoma,  for  mental  anKuisb 
for  failure  to  promptly  deliver,  held  to  have  the 
burden  of  proving  that  the  laws  of  Arkansas 
do  not  permit  a  recovery  for  mental  anguish. — 
Western  Union  Telegraph  O.  v.  Parsley  (Tex. 
Civ.  App.)  226. 

S  66.  A  telephone  company  sued  in  Texas 
for  mental  anguish  for  nondelivery  of  a  message 
sent  from  Arkansas  for  delivery  in  Oklahoma 
held  reouired  to  show  that  a  recovery  conld 
not  be  nad  under  the  laws  of  Oklahoma  for 
mental  anguish  for  a  tort  committed  therein. — 
Western  Union  Telegraph  Co.  v.  Pansley  (Tex. 
Civ.  App.)  226. 

i  66.  In  an  action  against  a  telegraph  com- 
pany for  failure  to  deliver  a  message,  thereby 
depriving  the  sender  of  the  privilege  of  buying 
bank  stock,  certain  evidence  held  admissible- 
Postal  Telegraph  Cable  Co.  of  Texas  v.  Harriss 
(Tex.  Civ.  App.)  358. 

I  66.  A  sender  of  a  message,  suing  for  the 
negligent  delay  in  the  delivery  thereof  because 
he  was  thereby  deprived  of  the  privilege  of  buy- 
ing bank  stock,  neied  only  show  that  he  would 
have  obtained  the  stock  if  the  message  had 
been  promptly  delivered  to  the  sendee. — Postal 
Telegraph  Cable  Co.  of  Texas  v.  Harriss  (Tex. 
Civ.  App.)  35a 

{  66.  In  an  action  against  a  telegraph  com- 
pany for  negligent  delay  in  delivering  a  mes- 
sage, thereby  depriving  the  sender  of  the  privi- 
lege of  buying  bank  stock,  certain  evidence  held 
to  show  that  the  sender  would  have  acquire-1 
the  stock  had  the  message  been  promptly  de- 
livered.— Postal  Telegraph  Cable  Co.  of  Texas 
V.  Harriss  (Tex.  Civ.  App.)  3.58. 

Ji  66.  In  an  action  for  failure  to  transmit  a 
egram,  evidence  held  to  justify  a  finding  that 
if  plaintiff  had  received  the  message  in  time 
she  could  have  attended  her  father's  funeral. — 
Western  Union  Telegraph  Co.  v.  McDavid  (Tex. 
Civ.  App.)  893. 

S  68.  Evidence  held  not  to  show  that  one 
suffered  mental  anguish  because  of  the  nonde- 
livery of  a  telegram.— Western  Union  Telegraph 
Co.  v.  Archie  (AA.)  1(M3. 

!  68.  A  contract  by  a  telephone  company  for 
the  delivery  of  a  message  entered  into  in  the 
state  of  Arkansas  contains  among  the  sub- 
stantive provisions  the  right  granted  the  ad- 
dressee by  Kirby's  Dig.  {  7947,  to  recover  dam- 
ages for  mental  anguish  for  a  failure  of  a 
performance  of  its  duty.— Western  Union  Tele- 
graph Co.  V.  Paraley  (Tex.  Civ.  App.)  226. 

I  70.  In  an  action  a^inst  a  telegraph  com- 
pany for  failing  to  deliver  to  plaintiff  a  mes- 
sage whereby  plaintiff  was  deprived  of  attend- 
ing her  sister's  funeral,  rule  as  to  measure  of 
damages  stated.— Western  Union  Telegraph  O). 
v.  Teague  (Ky.)  484. 

i  71.  There  is  no  fixed  rule  for  meaanring 
damages  for  failure  of  a  death  message  and  it 
must  clearly  appear  that  the  amount  allowed  is 
excessive  before  it  will  be  disturbed  on  appeal. 
— Western  Union  Telegraph  Co.  v.  McDavid 
(Tex.  Civ.  App.)  893. 

I  71.  In  an  action  for  failure  to  deliver  a 
message,  S1350  damages  held  not  excessive.— 
Western  Union  Telegraph  Co.  t.  McDavid  (Tex. 
Civ.  App.)  893. 

S  73.  Whether  the  sender  of  the  message, 
suing  for  the  negligent  delay  in  delivery  because 
he  was  thereby  deprived  of  the  privilege  of  pur- 
chasing iMtnk  stock  from  the  sendee,  would 
have  obtained  the  stock  bad  the  message  been 
promptly  delivered  is  for  the  jury. — ^Postal  Tele- 
graph Cable  Co.  of  Texas  v.  Harriss  (Tex.  Civ. 
App.)  358. 
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Telegraph  Co.  v.   Sockwell  (Ait.)   104«. 

{  74.  Requested  instnictions  in  an  action 
against  a  tetegraph  company  for  mental  anguisli 
caused  by  negligence  in  delivering  a  message 
held  properly  .refused. — Western  Union  Tele- 
graph Co.  T.  Sockwell  (Ark.)  1046. 

§  74.  In  an  action  against  a  telephone  com- 
pany for  failing  to  deliver  a  message,  form  of 
instructions  as  to  care  required  of  defendant, 
duty  of  delivery  under  contract,  and  as  to  dam- 
ages, prescribed.— Cumberland  Telephone  &  Tel- 
egraph Co.  v.  Maztterry  (Ky.)  447. 

I  74.  In  an  action  for  failure  to  deliver  a 
telegram,  failure  to  define  "reasonable  time" 
Md  not  error.— Western  Union  Telegraph  Co. 
V.  McDavid  (Tex.  Civ.  App.)  893. 

TENANCY  IN  COMMON. 

Power  of  attorney  by  one  joint  owner  to  an- 
other for  sale  of  property,  see  Principal  and 
Agent,  8  34. 

ni.   XUOHTS  AND  IJABIIJTIES  OF 

CO-TEMAMTS   AS   TO   THIBD 

PEBSONS. 

i  46.  Right  of  tenant  in  common,  who  has 
purchased  the  other  tenant's  interest  and  giv- 
en lien  notes  therefor,  to  have  an  artificial  di- 
viiiion  of  the  property  before  foreclosure  stated. 
—Surge  V.  Chestnut  (Ky.)  089. 

TENDER. 

S  24.  The  fact  that  defendant  tendered  to 
plaintiffs  half  the  funds  collected  for  them  is  no 
defense  to  'an  action  therefor,  if  plaintitFs  did 
not  accept  the  money  tendered,  such  tender  not 
amounting  to  payment,  and  hence  an  instruction 
for  defendant,  if  he  paid  over  the  money  less  50 
per  cent,  thereof,  and  such  amount  was  a  rea- 
sonable compensation,  was  properly  refused. — 
Jenkins  v.  Ciopton  (Mo.  App.)  750. 

TERMS. 

Of  courts,  see  Courts,  §  74. 

Of  leases,  see  Landlord  and  Tenant,  |  80. 

Of  office,  see  Oflicers,  S$  52-56. 

TERRITORIES. 

Presumptions  as  to  continuance  of  rules  of  con- 
struction of  territorial  court  after  admission 
of  territory  as  a  state,  see  Evidence,  g  67. 

Territorial  courts,  see  Courts,  g  428. 


TESTAMENT. 


See  Wills. 


TESTAMENTARY  CAPACITY. 

See  Wills,  {|  50-55. 

THEFT. 

See  Larceny. 

THEORY. 

Review   as   dependent  on  theory  of  cause  in 
trial  court,  see  Appeal  and  Error,  {  866. 

TIMBER. 

See  lAigB  and  Logging. 


For  partioitUtr  actt  in  or  incidental  to  ittdtcial 

f>roceeding$. 
Appointment  of  appraisers  of  exempt  property, 

see  Exemptions,  §  125. 
Filing-  certificate  of  trial  court  as  to  time  of 

perfecting   appeal   as  condition  precedent  to 

affirmance  for  failure   to  file  transcript,  see 

Appeal  and  Error,  §  1127. 
Filing  findings,  see  Trial,  §  390. 
Motion  for  new  trial,  see  New  Trial,  |  118. 
Restraining  execution,  see  Execution,  §  172. 

For  particular  acts  not  judicial. 
Claiming  exemptions,  see  Exemptions,  g  119. 
Delivery  of  goods  sold,  see  Sales,  g  81. 
Filing  certificates,  and  petitions  of  nomination, 

see  Elections,  g  139. 
Filing  labor  lien,  see  Master  and  Servant,  g  82. 
Injuries  to  insured,  see  Insurance,   |   539. 
Performance  of  contract,  see  Contracts,  g  212. 
Taking  effect  of  statute,  see  Statutes,  g  253. 

g  11.  Where,  on  January  29th,  parties  were 
allowed  six  months  within  which  to  file  a  bill 
of  exceptions,  bill  filed  July  30th,  at  58  minutes 
past  11  p.  m.,  was  too  late.— Judkins  v.  Myers 
(Arit.)  1()45. 

TITLE. 

See  Escheat. 

Color  of  title,  see  Adverse  Possession. 

Execution  sale  affecting,  see  Execution,  g  283. 

Of  statutes,  see  Statutes,  gg  109,  113. 

Removal  of  cloud,  see  Quieting  Title. 

Retention  of  apparent  title  by  grantor,  see 
Fraudulent  Conveyances,  g  154. 

Tax  titles,  see  Taxation,  gg  727-823. 

Title  insurance,  see  Insurance,  g  504. 

Title  of  lessor,  see  Landlord  and  Tenant,  g  50. 

Title  to  realty  as  question  in  issue  affecting  ap- 
pellate jurisdiction,  see  Courts,  g  231. 

To  realty  as  affecting  jurisdiction  of  particular 
appellate  courts,  see  Courts,  g  223. 

To  sustain  trespass,  see  Trespass,  g  19. 

To  sustain  trespass  to  try  title,  see  Trespass 
to  Try  Title,   g   8. 

TOOLS. 

Liability  of  employer  for  defects,  see  Master 
and  Servant,  g§  101-129. 

TORTS. 

Causing  death,  see  Death,  gg  17-101. 

LiaWitiet  of  particular  cla»«e«   of  periont. 
See  Municipal  (jorporations,  gg  729-821. 
Agents,  see  Principal  and  Agent,  g   148. 
Employes,  see  Master  and  Servant,  gg  302-330. 

Particular  tortt. 
See  Conspiracy,  gg  19,  21;  False  Imprison- 
ment, gg  3,  7;  Forcible  Entry  and  Detainer, 
gg  6-29;  Fraud;  Libel  and  Slander;  Mali- 
cious Prosecution;  Negligence;  Trespass; 
Trover  and  Conversion. 

Remediei  for  tort$. 
See  Trespass,  gg  19-49;    Trover  and  Conver- 
sion, g  44. 
Measure  of  damages,  see  Damages,  g  97. 

TOWNS. 

See  Municipal  Corporations;  Schools  and 
School  Districts,  g  12. 
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I.   CREATION,    ALTJOaATION,    EXIST- 

EKOE,  AWP  POUTZOAXi 

FUHOTIOIfS. 

3^udidal  notice  of  incorporation,  see  Criminal 
Law,  I  304.  _  , 

Presumptions  ae  t«  territorial  extent,  see  Bti- 
dence,  I  84. 

TRANSCRIPTS. 

Of  record  for  parpose  ot  review,  see  Appeal 
and  Error,  |  801;  Criminal  Law,  H  I08»- 
1122. 

TRANSITORY  ACTIONS. 

See  Venae,  I  5. 

T^EES. 

See  Logs  and  Logging. 

TRESPASS. 

Injuriea  to  trespassers,  see  Railroads,  if  274- 

282.  ... 

Liability  for  injuries  from  trespassing  animals, 

see  Animals,  U  98,  100. 
Liability  of  officer  selling  and  selling  exempt 

property,   see   Exemptions,   8   139. 
Retraining  trespass,  see  Injunction,  §  44. 
To  the  person,  see  False  Imprisonment. 

I.  ACTS  OOKSTITPTINO  TRESPASS 
AMD  IJABIUTT  THEREFOR. 

I  6.  A  purchaser  of  real  estate,  who  unlaw- 
fully interferes  with  the  personal  property  of 
another,  stored  in  a  building  on  the  premises 
«>ither  under  a  verbal  or  written  contract  with 
the  vendor,  is  liable  for  the  damages  to  the 
property— Temple   v.    Duran    (Tex.    Cir.   App.) 

n.  ACTIONS. 

(A)  Rtsht  of  AettOB  and  Defenaea. 

§  19.  In  an  action  for  timber  trespass  on 
land,  plaintiff  must  recover  on  his  own  title, 
not  on  the  weakness  of  defendant's  titie. — ^Ash- 
craft  T.  Courtney  (Ky.)  625. 

(C)  Kvldeace. 

§  45.  In  an  action  for  injuries  to  personal 
property,  certain  evidence  held  admissible  on  the 
issue  of  exemplary  damages.— Temple  v.  Duran 
(Tex.  C3t.  App.)  253. 

i  45.  In  an  action  for  injuries  to  saloon  fix- 
tures, certain  evidence  as  to  another's  ownership 
of  the  fixtures  held  inadmissible.— Temple  v.  Du- 
ran (Tex.  Civ.  App.)  253. 

$  45.  In  an  action  for  damages  to  personal 
property  wrongfully  removed  from  a  leased 
building,  the  consent  of  a  third  person  to  the 
removal  held  immaterial  on  the  issue  of  actual 
<lamagps,  in  the  absence  of  proof  that  the  third 
person  had  authority  to  give  such  consent. — 
Temple  v.  Duran  (Tex.  Civ.  App.)  253. 

(D)  Damave*. 

§  49.  In  an  action  for  injuries  to  personal 
property,  plaintiff  held  entitled  to  only  recover 
the  damages  suffered  on  account  of  being  de- 
prived of  the  use  of  the  property,  in  violation  of 
the  contract  had  with  a  third  person  who  own- 
ed the  same.— Temple  v.  Duran  (Tex.  Civ.  App.) 
253. 

(B)  Trial,  Jnd«inent,  and  Review. 

g  68.  In  an  action  for  damages  to  personal 
property,  an  instruction  on  the  measure  of 
damages  held,  sufficient,  in  the  absence  of  a  re- 
quest supplying  the  omission  complained  of. — 
Temple  v.  Dnran  (Tex.  Civ.  App.)  253. 


TRESPASS  TO  TRY  TITLL 

See   Ejectment. 

Institution  of  action  of  as  waiver  of  right  to 

specific  performance  of  contract,  see  Specific 

Performance,  I  7. 

I.  RIGHT  OP  ACTION  AND  DEFENSES. 

I  8.  In  trespass  to  try  title  by  a  grantee  of 
the  purchaser  of  the  land  from  the  state,  de- 
fendant cannot  show  that  the  purchaser  perpe- 
trated a  fraud  on  the  state,  without  showing  a 
right  in  himself  to  the  land  other  than  throng 
the  purchaser.— Elliott  t.  Morris  (Tex.  Civ. 
App.)  209. 

n.  PROCEEDINGS. 

i  38.  PlaintiiTs  in  trespass  to  try  titie,  being 
deprived  of  the  claim  of  common  source  of  title, 
must  deraign  title  from  the  sovereignty.— Mem- 
man  V.  Blalack  (Tex.  Civ.  App.)  552. 

TRIAL 

See  Witnesses. 

Trespass  to  try  titie  to  real  property,  see  Tres- 
pass to  Try  Titie. 

Prooeedingi  incident  to  trial*. 
See  Continuance ;   New  Trial ;    Reference. 
Conformity  of  judgment  to  verdict  or  findings. 

see  Judgment,  I  256. 
Entry   of  judgment   after  trial  of  issues,  see 

Judgment,  §|  193-256. 
Summoning  and  impaneling  jury,  see  Jury,  s 

68-72. 

Trial  of  aotiont  by  or  ogaintt  poriicular  cla*$c» 
of  pertont. 

See  Master  and  Servant,  §S  284-296;  Rail- 
roads, H  350,  400,  401,  446 ;  Street  Railroads, 
a  117-118. 

Telegraph  or  telephone  company,  see  Telegraphs 
and  Telephones,  H  73-74. 

Trial  of  partieular  civil  aationt  or  prooeediiig». 
See  Conspiracy,  f  21 ;  Libel  and  Slander,  1 123 : 

Money   Received,  |_  19;    Negligence,   i   130; 

Quieting  Titie,  i  47;   Trespass,  i  6& 

For  breach  of  contract,  see  Sales,  {  388. 

For  breach  of  contract  of  transportation,  see 
Carriers,  g  278. 

For  delay  in  delivery  of  telegram,  see  Tele- 
graphs and  Telephones,  §g  73-74. 

For  injuries  caused  by  defective  street,  see  Mu- 
nicipal Corporations,  §  821. 

For  injuries  caused  by  negligent  use  of  street, 
see  Municipal  Corporations,  S  706. 

For  injuries  from  operation  of  street  railroad, 
see  Street  Railroada,  i|  117-118. 

For  injuries  to  animals  from  operation  of  rail- 
road, see  Railroads,  $  446. 

For  injuries  to  passenger,  see  Carriers,  H  3211, 
321.  .,      ^ 

For  injuries  to  persons  at  railroad  crossings,  w^i; 
Railroads,  {  350. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  §§  400.  401. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, U  284-296. , 

For  loss  of  or  injuries  to  shipment  of  live  sto<-k, 
see  Carriers,  §  230. 

For  money  collected  by  attorney,  see  Attorney 
and  Client,  |  128. 

For  purchase  price,  see  Sales,  {  364. 

For  value  of  services,  see  Work  and  Labor.  | 
30. 

On  insurance  policy,  see  Insurance,  U  068,  060. 

Probate  proceedings,  see  Wills,  fg  324.  332. 

Suits  to  set  aside  fraudulent  conveyances,  «><» 
IVaudolent  Conveyances,  SS  309,  310. 
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Trial  •/  eHmUtal  protecniion*. 
Spc  BurglarT,  t  46:    Ch-iminal  Law,  U  690- 
(:i4,  6^^^;   Embenlement.  I  48;   Oaminr, 
t  102;    Homicide,  M  271-813;    Larceny,  Si 
US,  79 ;    Perjury,  §  36 ;   Sodomy,  J  7. 

I.   NOTICE  OF  TKIAI.  AITD  PBET.TMT- 
NABT  FROCEESIHOS. 

i  3.  Where,  to  avoid  a  Qiultiplicity  of  suits, 
the  petition  as  authorized  b^  Rev.  St  1899,  |  S93 
lAnn.  St.  1906,  p.  619),  unites  a  count  to  ^uiet 
title  under  section  650  with  a  count  in  eject- 
ment, the  court  may  grant  separate  trials. — 
Mann  t.  Doerr  (Mo.)  86. 

m.  OOVRSE  AMD  COMD1TOT  OF 
TRIAZ.  IN  OENEBAI.. 

I  29.  An  admonition  by  the  Judge  against 
smoking  in  the  courtroom  held  proper.— Inter- 
national &  O.  N.  R.  Co.  T.  Duncan  (Tex.  Civ. 
App.)  362, 

XV.  BEOEFTION   OF  EVIOENOE. 

Authority  of  court  to  adjourn  session  to  place 
of  residence  of  sick  witness  In  order  to  take 
his  testimony,  see  Courts,  {  74. 

<A)  Introdnctlon,  OSer,  and  AdmlaaioB  of 
Bvtdence  in  General. 

S  58.  Where  no  tenable  objection  is  present- 
ed to  the  introduction  of  testimony,  a  request 
to  withdraw  the  snme  held  addressed  to  the 
discretion  of  the  trial  court. — Postal  Telegraph 
Cable  Co.  of  Texas  v.  Harriss  (Tex.  Civ.  App.) 
:J58. 

<C)  Objeetlona,  Motions  to  Btrilce  Out,  and 
Bxceptions. 

f  79.  When  on  the  first  appearance  of  im- 
proper testimony,  counsel  raised  the  statute  of 
frauds,  and  his  objection  on  that  ground  is 
OTemiled,  he  need  not  continuously  interpose  a 
like  objection  to  all  similar  testimony  in  order 
to  preserve  the  point  once  clearly  made. — Mc- 
Kee  T.  Rudd  (Mo.)  312. 

V.  ABOUMENTS  AND  CONDUCT  OF 
COUNSEI.. 

Exceptions  to  for  purposes  of  review  in  crim- 
inal prosecutions,  see  Criminal  Law,  |  1037. 

Harmless  error,  see  Appeal  and  Errror,  §  10(50 ; 
Criminal  Law,  §  1171. 

Objections  to  for  purposes  of  review,  see  Ap- 
peal and  Errror,  §  207. 

i  118.  Counsel  may  present  to  the  jury  their 
theory  of  the  law  applicable,  so  that,  where 
plaintiff  alleged  in  an  action  for  injuries  caused 
by  being  struck  by  a  projection  from  a  passing 
train  that  the  train  was  running  at  a  high  speed, 
plaintiff's  counsel  could  argue  that  such  excess- 
ive speed  was  negligence.— St.  Louis  Southwest- 
em  Ry.  Co.  of  Texas  v.  Wilcox  (Tex.  Civ.  App.) 
.588. 

§  121.  A  statement  of  plaintiff's  counsel,  in 
argument,  that  the  statute  (Rev.  St.  1895,  art. 
22t)8)  allowed  witnesses  only  $1  a  day,  and  that 
defendant  was  paying  his  witnesses  from  G. 
more  than  such  sum,  held  not  reversible  error. 
—Gulf,  O.  &  S.  F.  Ry.  Co.  v.  Adams  (Tex. 
Civ.   App.)  876. 

i  121.  In  en  action  for  injuries  to  a  railroad 
employ^,  certain  of  defendant's  witnesses  hav- 
ing testified  that  they  had  been  furnished  free 
transportation  to  the  place  of  trial,  the  court 
did  not  err  in  permitting  plaintiff's  attorney  to 
argue  that  this  was  a  violation  of  Gen.  Laws 
1907.  p.  93,  c.  72.-Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
Adams  (Tex.  Civ.  App.)  876. 

$  121.  A  statement  made  by  plaintiff's  coun- 
sel in  argument,  concerning  the  testimony  of  a 
physician,  held  proper.— Lewis  v.  Wabash  R. 
Co.  (Mo.  App.)   1000. 


I  133.  Where  the  court  charged  that  in  arriv- 
ing at  a  verdict  the  jury  were  to  be  goyemed  by 
the  law  given  in  the  instructions,  and  the  char- 
ges given  were  correct,  any  error  in  the  views  of 
counsel  as  to  the  law  applicable  stated  to  the 
jnn  in  argument  could  not  have  misled  the  jury. 
—St  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Wilcox  (Ter.  Civ.  App.)  588. 

VI.  TAKING   CASE   OR  QUESTION 
FROM  JURT. 

(A)  <)ae«tlona  o<  Iaw  or  of  Fact  la  Gen- 
eral. 

A*  io  particular  factt,  ii$uc»  or  nhjecti. 

See  Accord  and  Satisfaction,  f  27;  Damages, 
S208. 

Construction  of  contract  of  sale,  see  Sales,  |  88. 

Contributory  negligence,  see  -Negligence,  {  136. 

Contributory  negligence  of  i>assenger,  see  Car- 
riers, §  347. 

Contributory  negligence  of  person  injured  <Mi 
street,  see  Municipal  Corporations,  |  706. 

Contributory  nesligence  of  servant  see  Master 
and  Servant  i  289. 

Incompetency  or  negligence  of  fellow  servant, 
see  Master  and  Servant  I  287. 

Misrepresentations  in  securing  power  of  attor- 
ney, see  Principal  and  Agent,  {  21. 

Neglieence  of  master,  see  Master  and  Servant, 
8  286. 

Validity  of  power  of  attorney,  see  Principal  and 
Agent  8  198.  v 

7a  particular  civil  actiont  or  proceedingt. 

See  Libel  and  Slander,  |  123 ;  Malicious  Pros- 
ecution, S  71. 

For  delay  in  delivery  of  telegram,  see  Tele- 
granbs  and  Telephones,  8  73. 

For  injuries  caused  by  defective  street,  see  Mu- 
nicipal 'Corporations,  8  821. 

For  injuries  caused  by  negligent  use  of  street, 
see  Municipal  Corporations,  8  706. 

For  injuries  from  operation  of  street  railroads, 
see  Street  Railroads,  8  117. 

For  injuries  to  animals  from  operation  of  rail- 
road, see  Railroads,  8  446. 

For  injuries  to  passengers,  see  Carriers.  8  320. 

For  injuries  to  persons  at  railroad  crossings,  see 
Railroads,  8  350. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  §  400. 

For  injuries  to  servant  see  Master  and  Serv- 
ant §8  284-280. 

On  insurance  policy,  see  Insurance,  i  608. 

S  139.  A  peremptory  instruction  for  plain- 
tiffs should  not  be  given  if  there  is  any  evidence 
to  support  the  contention  of  defendant.— Padu- 
cah  Cooperage  Co.  v.  Paducah  Veneer  &  Lum- 
ber Co.  (Ky.)  986. 

8  139.  A  peremptory  instruction,  involving  the 
absence  of  a  fact,  may  not  be  given  when  one 
has  testified  to  the  existence  of  the  fact— Louis- 
ville &  N.  R.  Co.  V.  Pearcy  (Ky.)  1037. 

8  139.  The  weight  of  evidence  is  for  the 
jury. — Gordon  v.  Kansas  City  Southern  Ry.  Co. 

(Mo.)  80. 

8  140.  The  question  of  the  truth  or  falsity  of 
testimony  is  for  the  Jury.— Burgle  v.  Bailey 
(Ark.)  260. 

8  140.  The  weight  to  be  attached  to  the  testi- 
mony of  witnesses  held  for  the  jury. — Slezak  v. 
St  Louis  Transit  Co.  (Mo.  App.)  1095. 

8  141.  Where  the  facts  are  undisputed,  and 
but  one  legitimate  inference  can  be  drawn  from 
them,  the  court,  and  not  the  Jury,  should  deter- 
mine their  effect.— Western  Union  Telegraph 
Co.  V.  Teague  (Ky.)  484. 

f  143.  Where  the  evidence  was  conflicting  up- 
on material  facts,  a  peremptory  instruction  was 
properly  refused.— Phenix  Jellico  Coal  Co.  v. 
Lerap  (Ky.)   418 
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i  14S.  Wbere  the  weigbt  of  the  evidence  for 
plaintiff  and  defendant  is  equal  on  a  disputed 
question  of  fact,  a  motion  to  direct  a  verdict  la 
properly  overruled. — Cincinnati,  N.  &  C.  Ry. 
Co.  V.  Cooke  (Ky.)  467. 

§  143.  A  conflict  in  the  proof  becomes  a 
question  for  the  jury.— Spencer  v.  St  Louis 
Transit  Co.  (Mo.)  108. 

t  143.  Where  the  evidence  of  two  sets  of 
witnesses  is  conflicting,  the  Issue  is  for  the 
jury. — Haynes-Langenberg  Mfg.  Co.  v.  Houser 
(Mo.  App.)  1078. 

(B)  Demnrver  to  EvldeBce. 

I  150.  Failure  of  a  bill  to  set  aside  a  con- 
tract and  deed  to  contain  an  offer  to  put  de- 
fendant in  statu  quo  ante  held  not  ground  for 
sustaining  a  demurrer  to  any  evidence  to  sup- 
port the  case  made.— Havdon  v.  St.  Louis  &  S. 
F.  R.  Co.  (Mo.)  15. 

(D)  Direction  of  Verdict, 

Presumptions  as  to  on  appeal  or  error,  see  Ap- 
peal and  Error,  {  927. 

!  169.  To  sustain  an  assignment  complain- 
ing of  the  refusal  to  give  a  peremptory  instruc- 
tion for  a  party  havmg  the  burden  of  proving 
a  fact,  the  evidence  establishing  the  fact  must 
be  such  as  authorizes  the  court  to  assume  as  a 
matter  of  law  that  the  fact  was  estublished. — 
Western  Union  Telegraph  Co.  v.  Parsley  (Tex. 
Civ.  App.)  226. 

vn.  nrsTBUOTioNs  to  jukt. 

Assignment  of  errors  for  purpose  of  review,  see 

Appeal  and  Error,  i  73(). 
Ezcentions  for  purposes  of  review  in  criminal 

prosecutions,  see  Criminal  Law.  |  103S. 
Harmless  error,  see.  Appeal  and  Error.  Sf  1066- 

1068:    Criminal  Law,  H  1172.  1173. 
Incorporation  in  appeal  record,  see  Appeal  and 

Error,  S  52.1. 
Review  of  rulings  on  as  dependent  on  motion  for 

new  trial,  see  Appeal  and  Error,  §  202. 

At  to  particular  M<iie*  or  tuhjectt. 

See  Adverse  Possession,  |  116 ;  Damages,  i  216. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  i  295. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  $  296. 

Negligence  of  master,  see  Master  and  Servant, 
{  293. 

In  particular  civU  action*  or  proceedingt. 

See  Trespass,  i  68. 

For  breach  of  contract,  see  Sales,  i  388. 

For  injuries  from  operation  of  street  railroad, 
see  Street  Railroads,  {  118. 

For  injuries  to  passenger,  see  Carriers,  {  321. 

For  injuries  to  persons  on  or  near  tracks,  see 
Railoads,  {  «)1. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, M  201-296. 

For  negligence  of  telegraph  or  telephone  compa- 
ny, see  Telegraphs  and  Telephones,  §  74. 

For  nurchase  price,  see  Sales,  g  304. 

On  insurance  policy,  see  Insurance.  §  669. 

Probate  proceedings,  see  Wills,  g  3.S2. 

To  set  aside  fraudulent  conveyance,  see  Fraudn- 
lent  Conveyances,  §  309. 

(A)  Province  of  Covrt  and  Jury  In   Gen- 
eral. 

f  191.  In  an  action  against  a  telegraph  com- 
pany for  mental  anguish  caused  by  negligence 
in  delivering  a  message  to  plaintiff,  an  instruc- 
tion held  not  erroneous  as  assuming  facts. — 
Western  Union  Telegraph  Co.  v.  Sockwell 
(Ark.)  1046. 

§  191.  In  an  action  for  inpuries  to  a  passen- 
ger while  endeavoring  to  alight  from  a  street 
car,  the  court  held  entitled  to  assume  that  the 


condnctor  "bad  reason  to  sospect"  that  she 
was  in  the  act  of  alighting.— WesterveU  t.  St. 
Louis  Transit  Co.  (Mo.)  114. 

f  101.  Evidence  held  to  justify  a  clause  in 
an  instruction  that  a  car  from  which  plaintiff 
was  endeavoring  to  alight  when  injured  started 
with  a  "sudden  movement."— Westervelt  y.  St 
Louis  Transit  Co.  (Mo.)  114. 

}  101.    A   request   to  charge  assuming  as  a 

fact  that  rheumatism  and  sciatica  might  not 
result  from  injury  to  plaintiff's  spinal  cord  or 
nerves  was  properly  refused. — Pecos  &  N.  T.  R. 
Co.  v.  CofEman  (Tex.  Civ.  App.)  218. 

{  191.  An  instruction  held  not  to  assume  that 
when  a  brakeman  was  injured  he  was  standing 
between  the  rails  of  the  track. — St.  IjouIs  Sontb- 
westem  Ry.  Co.  of  Texas  v.  Ford  (Tex.  Civ. 
App.)  709. 

i  192.  It  is  not  error  for  the  court  to  assume 
in  its  charge  a  fact  established  by  undisputed 
testimony.— Stone  v.  Stitt  (Tex.  Civ.  App.)  1S7. 

I  192.  It  is  not  error  to  assume,  in  the  in- 
structions, a  fact  shown  by  the  undisputed  evi- 
dence.—Missouri,  K.  &.  T.  Ry.  Co.  of  Texas 
v.  Mitcham  (Tex.  Civ,  App.)  871. 

I  193.  In  an  action  for  conspiracy  an  in- 
struction held  not  objectionable  as  an  intima- 
tion that  in  the  court's  opinion  the  evidence  on 
the  issue  of  conspiracy  was  sufficient. — Weather- 
red  V.  Finley  (Tex.  Civ.  App.)  895. 

i  194.  In  an  action  by  a  light  and  heating 
company  for  breach  of  a  contract  to  light  and 
heat  a  hotel,  an  instruction  held  to  eliminate  an 
issue  as  to  plaintiff's  violation  of  an  agreement 
to  furnish  hot  water,  and  to  this  extent  to  be 
on  the  weight  of  the  evidence,  and  erroneous. — 
Long  V.  Consumers'  light  &  Heating  Co.  (Tex. 
Civ.  App.)  172. 

{  194.  An  instruction  which  states  the  mean- 
ing of  a  written  instrument  admitted  in  evi- 
dence, and  which  instructs  the  jury  as  to  its  le- 
gal effect,  is  not  on  the  weight  of  the  evidence. 
—Temple  v.  Duran  (Tex.  Civ.  App.)  253. 

^  191.  An  instruction  held  not  on  weight  of 
evidence. — St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Ford  (Tex.  Civ.  App.)  709. 

{  194.  In  an  action  for  conspiracy  a  request- 
ed charge  held  objectionable  as  on  the  weight  of 
the  evidence,— Weatherred  v.  Finley  (Tex.  Civ. 
App.)  895. 

(B)  NeceaaltT-  and   Sabject-Hatter. 

$  219.  In  an  action  for  the  death  of  a  brake- 
man  while  attempting  to  stop  a  train  to  prevent 
injury  to  it,  the  refusal  to  give  a  charge  defining 
the  term  "sudden  impulse"  held  not  erroneous.— 
Trinity  &  B.  V,  Ry.  Co.  v.  Elgin  (Tex.  Civ. 
App.)  577. 

I  219.  The  court  is  not  required  to  define  a 
term  of  ordinary  use  when  used  in  its  popular 
sense. — Johnson  v.  W.  H.  Croolsby  Lumber  Co. 
(Tex.  Civ.  App.)  883. 

(C)  Form,  Reqnlsltea,  and   Snfllelener. 

S  235.  It  is  error  to  instruct  that  a  certain 
inference  may  or  may  not  be  drawn  from  a  par- 
ticular fact  or  condition,  when  such  inference 
must  be  drawn  from  all  the  facts  and  circum- 
stances in  the  case  relating  thereto ;  such  in- 
struction iieing  on  the  weight  of  the  evidence. 
—Gallagher  v.  Neilon  (Tex.  Civ.  App.)   564. 

§  237.  A  requested  charge  that  the  jury 
should  find  for  defendant  if  there  was  any 
doubt  in  their  mind,  from  the  testimony, 
whether  an  instrument  sued  on  was  a  bill  of 
sale  or  a  mortgage,  hM  properly  refused.— 
Lewter  v.  Lindley  (Tex.  Civ.  App.)  178. 

i  237.  A  charge,  requiring  a  party  to  "es- 
tablish" his  case  by  a  preponderance  of  the 
evidence,  is  improper. — International  ft  O.  N. 
R.  Co.  v.  Duncan  (Tex.  Civ.  App.)  362. 
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(D)  Applicnbllitr   to    PleaaiuK*    and    Evi- 
dence. 

{  251.  Instructions  must  not  only  be  within 
the  scope  of  the  evidence,  but  they  must  be 
within  the  scope  of  the  petition. — Hufft  v.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.)  120. 

I  251.  Instructions,  proceeding  on  the  theory 
that  one  of  two  causes  of  action  on  which  plain- 
tiff was  not  permitted  to  recover  was  the  only 
one  alleged,  held  properly  denied.— Lewis  t. 
Wabash  B.  Co.  (Mo.  App.)  1090. 

§  251.  Where  a  party  alleged  facts  entitling 
him  to  the  foreclosure  of  a  deed  operating  as  a 
mortgage,  an  instruction  authorizing  a  verdict 
for  defendant,  not  alleging  or  proving  facts  suf- 
ficient to  defeat  the  foreclosure,  fteW  erroneous. 
-Klliott  V.  Morris  (Tex.  Civ.  App.)  209. 

i  251.  In  an  action  for  injuries  to  pedes- 
trian on  a  railroad  track  struck  by  a  train,  an 
instruction  submitting  the  issue  of  contributory 
negligence,  held  properly  refused. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Mitcham  (Tex.  Civ. 
App.)  871. 

§  251.  Refusal  to  submit  an  issue  of  contrib- 
utory negligence  in  an  action  against  a  carrier 
held  not  error.— Texas  &  P.  Ry.  Co.  v.  Benson 
(Tex.  Civ.  App.)  1127. 

S  252.  It  is  not  error  to  refuse  instructions 
requested,  where  they  are  inapplicable  to  the 
evidence.— Guion  Mercantile  Co.  v.  Oampbell 
(Ark.)  164. 

S  252.  Where,  in  an  action  for  breach  of  a 
building  contract,  there  was  no  evidence  that 
certain  statements  by  the  builder  concerning  the 
building  had  been  omitted  from  the  contract  by 
fraud  or  mistake,  the  court  erred  in  submitting 
tiuch  issue  to  the  jury. — Hartford  Mill  Co.  v. 
Hartford  Tobacco  Warehouse  Co.  (Ky.)  477. 

!  252.  Where  the  evidence  is  that  only  the 
engineer  of  a  train  discovered  the  peril  of.  a 
section  hand  on  the  tracks,  held,  the  lustruc- 
tions  should  be  not  as  to  discovery  of  the  peril 
by  the  "agents  and  servants"  of  the  company, 
but  by  the  "engineer." — Chesapeake  &  O.  Ry. 
Co.  V.  Lang's  Adm'x  (Ky.)  993. 

S  2.52.  Instructions  should  be  based  on  the 
evidence,  and  a  view  of  the  case  should  not  be 
set  out  in  an  instruction  when  there  is  no  evi- 
dence to  support  it. — Ratliff  v.  Daniel's  Ex'r 
(Ky.)  1034. 

i  2."}2.  Where  there  was  evidence,  in  an  ac- 
tion for  injury  to  a  brakeman,  of  no  negligence 
of  a  sapenor  servant  of  the  railroad  company, 
except  that  of  its  engineer,  the  instructions  as 
to  finding  negligence  should  have  been  as  to  that 
of  the  "engineer,"  instead  of  that  of  its  "agents" 
and  superior  "servants."— Louisville  &  N.  R.  Co. 
V.  Pearcy  (Ky.)  1037. 

8  252.  The  court  was  not  required  to  charge 
that  a  passenger  could  not  recover  for  injuries 
received  from  a  premature  start  as  she  was 
endeavoring  to  alight  where  there  was  no  evi- 
dence of  the  time  given. — Westervelt  v.  St. 
Louis  Transit  Co.  (Mo.)  114. 

I  252.  An  instruction  held  error ;  it  not  be- 
ing supported  by  the  evidence. — Reynolds  v. 
United  Rys.  Co.  (Mo.  App.)   1093. 

.,.8  2.52.  A  request  to  charge  held  properly  re- 
fused as  unsupported  by  the  evidence.— Pecos  & 
N.  T.  R.  Co.  V.  Coffman  (Tex.  Civ.  App.)  218. 

i  252.  A  _  request  to  charge,  submitting  an 
issue  not  raised  by  the  evidence,  is  nronerlv  re- 
fused.—Galveston  Electric  Co.  V.  Wilkins  (Tex. 
Civ.  App.)  538. 


S  252.  In  trespass  to  tiy  title,  where  de- 
fendant claimed  by  limitations,  a  charge  that 
the  inclosure  of  a  tract  claimed  would  be  suf- 
ficient, notwithstanding  temporary  breaks  in 
the  fence,  if  enough  was  left  to  give  notice  of 
defendant's  adverse  claims,  was  properly  re- 
fused where  the  evidence  did  not  show  any 
break  in  the  ouly  fence  constructed  by  defend- 
ant before  the  period  of  limitations  began  to 
run.— Hedrick  v.  Kilgore  fTex.  Civ.  App.)  892. 

{  253.  Instructions  requested  for  defendant 
which  ignored  facts  essential  to  a  finding  for 
him  were  properly  refused. — Jenkins  v.  Clopton 
(Mo.  App.)  7W. 

i  258.  A  request  to  charge  held  properly  re- 
fused as  ignoring  other  injuries  testified  to  than 
that  specified.— Pecos  &  N.  T.  R.  Co.  v.  Coff- 
man (Tex.  Civ.  App.)  218. 

i  253.  An  instruction  ignoring  issues  pleaded 
and  sustained  by  evidence  sufficient  to  raise  a 
jury  question  is  properly  refused.- Reagan 
Round  Bale  Co.  v.  Dickson  Car  Wheel  Co.  CTex. 
Civ.  App.)  626. 

§  253.  An  instruction,  in  an  action  for  in- 
juries to  a  traveler  in  collision  with  a  street 
car,  held  not  objectionable  for  ignoring  the 
question  whether  the  car  could  have  been  stop- 
ped in  time  to  have  avoided  the  collision  with 
safety  to  passengers. — Galveston  Electric  Co.  v. 
Wilkins  (Tex.  Civ.  App.)  638. 

(E)  ReaneatB  or  Prayer*. 

8  255.  In  an  action  for  a  balance  due  on 
an  account,  held  that,  if  defendants  were  not 
satisfied'  with  a  charge,  they  should  have  re- 
quested a  specific  instruction  explaining  its 
meaning.— C.  H.  Smith  Tie  &  Timber  Co.  v. 
Weatherford  (Ark.)  943. 

§  256.  The  court  is  not  t>ound  to  instruct  on 
defendant's  theory  of  the  case  unless  requested 
to  do  so  by  proper  instruction. — Jenkins  v.  Clop- 
ton (Mo.  App.)  759. 

§  256.  Where  an  instruction  is  not  affirma- 
tively erroneous,  a  party  must  request  a  proper 
charge  supplying  the  omissions  complained  of. 
— Knowles  v.  Northern  Texas  Traction  Co. 
(Tex.  Civ.  App.)  232. 

i  260.  It  is  not  error  to  refuse  requested  in- 
structions, where  they  are  fully  covered  by  oth- 
ers given.— Guion  Mercantile  Co.  v.  Campbell 
(Ark.)  164;  Woodson  v.  Prescott  &  N.  W.  R. 
Co.  (Ark.)  273 ;  Jenkins  v.  Clopton  (Mo.  App.) 
759;  Knowles  v.  Northern  'Texas  Traction  Co. 
(Tex.  Civ.  App.)  232 ;  Galveston  Electric  Co. 
V.  Wilkins  (Tex.  Civ.  App.)  538;  Trinity  &  B. 
V.  Ry.  Co.  V.  Elgin  (Tex.  Civ.  App.)  577;  St. 
Louis   Southwestern  Ry.  Co.  of  'Texas  v.  Wil- 


cox (Tex.  Civ.  App.)  588 ;  Same  v.  Ford  (Tex. 
Civ.  App.)-  709 ;  Missouri.  K.  &  T.  Ry.  Co.  of 
Texas  V;  Mitcham  (Tex.  Civ.  App.). 871;   John- 


son V.  W.  H.  Goolsby  Liunber  Co.  (Tex.  Civ. 
App.)  883. 

^  §  260.  Instructions  given  in  an  action  for  in- 
juries in  a  railroad  crossing  accident  held  to 
sufficiently  inform  the  jury  on  the  issue  of  con- 
tributory negligence  to  render  harmless  the  re- 
fusal of  a  certain  charge. — Palmer  v.  Chicago 
&  A.  R.  Co.  (Mo.  App.)  1087. 

i  260.  In  a  will  contest  on  the  ground  of 
undue  influence  and  lack  of  testamentary  ca- 
pacity, the  refusal  of  special  charges  held  prop- 
er in  view  of  the  general  charge. — Gallagher  v. 
Neilon  (Tex.  Civ.  App.)  564. 

8  260.  In  an  action  for  the  death  of  a  brake- 
man  while  attempting  to  stop  a  train  to  pre- 
vent injury  to  it.  the  refusal  to  give  a  charge 
on   contributory   negligence  Add  not  erroneous 
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in  view  of  the  chan%  given.— Trinity  &  B>  V^ 
Ry.  Co.  V.  Elgin  (Tex.  Civ.  Agp.)  577. 

i  2G0.  It  was  not  error  to  refuse  a  lequeat- 
od  charge  where  the  facts  grouped  therein  were 
sufficiently  grouped  and  submitted  in  the  main 
charge.— St.  Louis  Southwestern  Ry.  Co.  of  Tex- 
as V.  Holt  (Tex.  Civ.  App.)  581. 

{  201.  A  party  cannot  complain  of  the  re- 
fusal to  give  a  charge  unless  it  is  correct  in 
I'very  particular.— C.  H.  Smith  Tie  &  Timber 
Co.  v.  Weatherford  (Ark.)  943. 

I  2^.  The  insertion  in  an  instruction  given 
at  plaintiff's  request  of  a  requirement  which  she 
was  not  bound  to  prove  in  order  to  recover  held 
not  to  preclude  her  from  having  the  case  sub- 
mitted In  another  instruction  stating  only  the 
facts  essential  to  her  recovery. — Groshong  v. 
United  Rys.  Co.  of  St.  Louis  (Ma  App.)  1084. 

(G)  Conatrnotlon  lutd  Operation. 

i  295.  An  abstract  instruction,  if  not  bas- 
ed on  the  evidence,  held  not  reversible  error. 
— C.  H.  Smith  Tie  &  Timber  Co.  v.  Weather- 
ford  (Ark.)  948. 

i  295.  Instructions  on  assumption  by  a 
brakeman  of  risk  of  unsafe  condition  of  railroad 
track,  held  not  calculated  to  confuse  and  mis- 
lead the  jory.— >St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Ford  (Tex.  Civ.  App.)  709. 

I  295.  Paragraph  of  a  charge  cannot  be  con- 
sidered as  assuming  a  fact,  when  other  para- 
graphs clearly  leave  it  to  the  jury.— St.  Lonis 
Southwestern  Ry.  Co.  of  Texas  v.  Ford  (Tex. 
Civ.  App.)  709. 

Vm.   CTTHTODT,  CONDUCT,  AXD  DE. 
LIBEKATIONS  OF  tJTRY. 

S  307.  It  is  the  better  practice  not  to  allow 
the  jury  to  take  papers  to  the  jury  room  for 
examination  after  the  case  is  submitted  unless 
by  consent  of  counsel.— Watson's  Ex'r  v.  Wat- 
son (Ky.)  626. 

IX.   VERDICT. 

Harmless  error,  see  Appeal  and  Error,  |  1070. 
Presumptions  as  to  on  appeal  or  error,  see  Ap- 
peal and  Error,  {  930. 

(A)  Geaeral  Verdlet. 

I  333.  In  an  action  on  a  note  and  to  fore- 
close a  vendor's  lien,  the  verdict,  when  aided 
by  the  petition,  held  sufficiently  definite.— Sam- 
ples V.  Wever  (Tex.  Civ.  App.)  1129. 

§  343.  The  petition  may  be  looked  to,  to  aid 
in  construing  the  verdict.— Samples  v.  Wever 
(Tex.  Civ.  App.)  1129. 

X.  TRIAI.  BT  COTTBT. 

(B)  Fladtnara  of  Fact  and  Coaelaatoaa 
of  Law. 

{  390.  Acts  1st  Called  Sess.  30th  Leg.  1907, 
p.  446,  c.  7,  I  1,  anthorlzes  the  filing  of  conclu- 
sions of  law  and  fact  within  10  days  after  ad- 
journment of  the  court,  without  a  preTioua 
order.— Kimbell  v.  Powell  (Tex.  Civ.  App.)  541. 

ZI.  WAIVER  AND    CORRECTION   OF 
IRREOUI^RITIES  Ain>  ERRORS. 

i  412.  Where  defendants,  basing  their  objec- 
tion on  the  statute  of  frauds,  urged  that  plaintiff 
was  not  entitled  to  make  proof  of  his  allegations 
by  parol  evidence,  and  the  objection  to  oral 
proof  is  overruled,  they  did  not  afterwards 
waive  the  objection  by  voinntarily  testifying  to 
the  alleged  conversations  as  understood  by  them. 
— McKee  v.  Rudd  (Mo.)  312. 

(  412.  The  statute  of  frauds,  raised  by  de- 
fendants' general  denial,  was  not  waived  by  re- 
questing a  finding  of  facts  based  on  all  the  tes- 
timony, a  part  of  which  had  been  admitted  over  1 


their  objection,  based  on  the  statute.— McKee  v. 
Rudd  (Mo.)  312. 

S  412.  The  statute  of  frauds  raised  by  de- 
fendants' general  denial  fceld  not  to  have  been 
waived  b^  a  request  for  declarations  of  law,  nor 
by  a  motion  for  a  new  trial  which  failed  to  men- 
tion the  statute.— McKee  v.  Rndd  (Mo.)  312. 

i  424.  Error  in  refusing  a  charge  as  to  the- 
burden  of  proof  in  an  action  for  injuries  to  a 
passenger  held  not  cured  b^  the  giving  of  a 
special  charge  in  conflict  with  a  charge  given 
for  plaintiff.— International  &  O.  N.  R.  Co.  v. 
Duncan  (Tex.  Civ.  App.)  362. 

TROVER  AND  CONVERSION. 

Conversion  by  officer  seizing  and  selling  exempt 
property,  see  Exemptions,  {  139. 

n.  ACTIONS. 

(D)  Daiaaares. 

i  44.  ^e  general  rule  is  that  in  trover  the 
measure  of  damages  is  the  value  of  the  ]^rop- 
erty,  with  interest  (in  the  discretion  of  the  jury) 
from  the  time  of  its  conversion. — Winstead  v. 
Hicks  (Ky.)  1018. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

Appointment  of  new  trustee  in  mortgage,  aee 

Mortgages,  |  342. 
Combinations  to  monopolise  trade,  aee  Monojto- 

lies,  {  18. 
Effect  of  trust  on  limitation,  see  Limitation  of 

Actions,  I  102. 

I.  CREATION,   EXISTENCE,  AND  VA.- 
IiiDlTX. 

(A)  ExpresB  Tniata. 

SI  17,  18.  A  parol  agreement  of  the  grantee 
in  a  conveyance  of  land  to  hold  it  for  the  nse 
and  in  trust  for  the  one  furnishing  the  con- 
sideration is  valid  and  not  within  the  statute 
of  frauds.— Snaith  v.  Smith  (Ky.)  1002. 

f  25.  At  common  law  a  use  or  trust  was 
not  required  to  be  declared  in  any  particular 
way.— Smith  v.   Smith  (Ky.)   1002. 

f  41.  In  an  action  on  secured  notes  the  bur- 
den of  showing  that  a  trust  to  resell  the  prop- 
erty was  different  from  that  shown  by  the 
notes  and  mortgage  was  upon  defendant. — For- 
sythe  V.  L«xington  Banking  &  Trust  Co.  (Ky.) 
962. 

(B)  ReaaltlBK  Traata. 

I  63.  Though  under  Ky.  St  |  2353  (Rds- 
seU's  St.  §  2uoCn,  resulting  trusts  are  abolish- 
ed, the  grantee  In  a  conveyance  is  nevertheless 
liable  to  those  contributing  the  purchase  mon- 
ey, as  for  money  liad  and  received;  the  status 
of  the  parties  beinx  that  of  trustee  and  cestui 
que  trust  under  an  express  trust.— Smith  v. 
Smith  (Ky.)  1002. 

I  72.  A  "resulting  trust"  is  one  arising  on 
the  naked  fact  that  one  furnishes  the  consid- 
eration, while  the  title  is  taken  to  another,  • 
stranger,  without  an  agreement  as  to  the  oae 
or  trust— Smith  v.  Smith  (Ky.)  1002. 

(C)  CoaatraetlTe  Trasta. 

I  96.  Where  the  legal  title  to  property  has 
been  obtained  through  actual  fraud,  equity  im- 
presses a  constructive  trust  on  the  property  in 
favor  of  the  one  equitably  entitled  thereto.- - 
Bragg  T.  Hartney  (Ark.)  1069. 

I  96.  A  constructive  trust  Md  created  in 
favor  of  th«  heirs  of  one  who  paid  the  price  of 
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(ru8[   lo    aamuuBier   complete   jusuve.— uuibbu 
V.  Witherspoon  (Tex.  Civ.  App.)  900. 

▼H.  ESTABUSHBCENT  AKB  EM. 
FOBOEMENT   OF  TRUST. 

<A)   Right*  Of  Oeatnl  (tme  Tramt  ma  againat 
Traatee. 

i  336.  If  a  verbal  trust  to  convey  property 
oa  certain  terms  was  legal,  the  beneficiary 
mast  enforce  it  according  to  the  terms  of  the 
agreement,  and  cannot  enforce  the  trnst  as  he 
thinks  it  should  have  been  established  hj  the 
agreement.— Forsythe  v.  Lexington  Banking  & 
Trust  Co.  (Ky.)  062. 

CB)  RiKlit  to  FoIIo^ir  Traat  Property  or 
Proceeda  Thereof. 

i  349.  Where  the  legal  title  to  property  has 
lieen  obtained  throu(fh  actual  fraud,  equity  im- 
presses a  constructive  trust  on  the  property 
:ind  m^y  reach  it  in  the  hands  of  the  wrong- 
<loer  or  a  subsequent  bolder. — ^Bragg  v.  Hart- 
iiey  (Ark.)  1059. 

§  358.  No  change  in  the  form  of  trust  prop- 
«^rty  will  prevent  the  beneficiary  from  reaching 
it  if  it  can  be  identified  as  a  distinct  fund  or 
Hpeoificaily  separated. — McCormick  v.  McCor- 
rnick's  Adm'r  (Ky.)  450. 

TUNNELS. 

Duty  of  master  to  furnish  servant  a  safe  place 
to  work,  see  Master  and  Servant,  $§  118,  205. 

UNDUE  INFLUENCE. 

I'rocuring  making  of  will,  see  Wills,  jtjl  1m,  l.'iCi. 

UNIONS. 

Of  churches,  see  Religious  Societies,  {  34. 

UNITED  STATES. 

See  Census. 

Courts,  see  Courts,  H  289,  428;    Removal  of 

I*iiblic  lands,  see  Public  Lands,  U  26-61. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. 

USAGES. 

See  Customa  and  Usages. 

USURY. 

X.   USTTRIOU8  OONTBAOTS  AHD 
TRANSACTIONS. 

(A)  Natvre  and  Validity. 

f  1.  "Usury"  defined.— Briggs  v.  Steel  (Ark.) 
754. 

S  30.  A  sale  of  goods  at  a  profit  of  from  10 
to  20  per  cent.,  to  secure  a  profit  on  the  goods, 
and  not  to  evade  the  usury  law,  held  not  in 
itself  usurious.— Briggs  t.   Steel   (Ark.)   T54. 

i  31.  An  agreement  between  creditor  and 
debtor  that  the  former  should  purchase  mort- 
gaged property  and  resell  it  to  the  debtor  for 
the  price  paid  plus  an  attorney's  fee  paid  out 
in  attemptrng  to  collect  a  debt  from  the  debtors 
prior  to  their  adjudication  in  bankruptcy  was 
valid,  and  was  not  usurious  for  including  the 
attorney's  fee.— Forsythe  v.  Lexington  Banking 
&  Trust  Co.  (Ky.)  962. 


VACANCY. 

In  office,  see  Officers,  §f  52-66. 

VALUE. 

Limits  of  jurisdiction,  see  CJourts,  |  231. 

VARIANCE. 

In  names  in  deed,  see  Deeds,  {  45. 

VELOCIPEDES. 

Railroad  velocipedes,  liability  of  master  for  in- 
juries to  servant  in  use  of,  see  Master  and 
Servant,  H  210,  236,  248. 

VENDOR  AND  PURCHASER. 

See  Sales. 

Adverse  possession,  see  Adverse  Possession,  | 

63. 
Conclusiveness  of  judgment  as  against  a  prior 

grantee,  see  .Tudgment,  $  682. 
Death  of  principal  as  revocation  of  power  of  at- 
torney to  sell  land,  see  Principal  and  Agent. 

§43. 
Purchasers  at  sale  on  execution,  see  Execution, 

§  283. 
Purchasers  at  tax  sale,  see  Taxation,  ft  727- 

736,  82.3. 
Purchasers  of  school  lands,  see  Public  Lands. 

§  54. 
Purchasers  of  swamp  lands,  see  Public  Lands. 

S  61. 
Specific  i>erformance  of  contract,   see   Specific 

Performance. 

I.  REQUISITES  AND  VAI.ISITT  OF 
CONTRACT. 

i  15.  Facts  held  not  to'  show  a  partial  or 
total  failure  of  consideration  for  a  note  given 
by  a  purchaser. — Samples  v.  Wever  (Tex.  Civ. 
App.)  1129. 

i  27.  An  instrument  held  not  a  valid  bond 
for  title.— Bnrchel  t.  Withers  (Ky.)  4C9. 

rv.   PERFORMANCE    OF    CONTRACT. 

(A)   Title  and  Eatate  of  Vendor. 

Refusal  to  accept  incumbered  title  as  waiver  of 
right  to  specific  performance,  see  Specific  Per- 
formance, I  7.. 

V.  RIGHTS  AND  UABII.ITIES  OF 
PARTIES. 

(A)  Aa  to  Bach   Other. 

i  207.  A  contract  for  the  sale  of  land  vest- 
ed in  the  purchaser  rights  which  he  could 
transfer  to  another. — Durham  v.  Breathwit 
(Tex.  Civ.  App.)  890. 

<B)  Aa  to  Third  Persona  tn  General. 

Operation  against  vendee  of  estoppel  against 
vendor,  see  Estoppel,  {  98. 

(C)  Bona  Fide  Parehaaera. 

§  230.  A  railroad  company's  successor  held 
charged  with  notice  of  its  predecessor's  cove- 
nant in  a  deed  to  construct  a  station  on  land 
conveyed  to  it  for  a  right  of  way. — Louisville. 
H.  &  St.  L.  Ry.  Co.  v.  Baakett  (Ky.)  957. 

i  230.  A  deed  executed  under  a  power  of 
attorney  authorizing  sale  of  heirs'  interest  in 
estate  of  their  grandfather  held  to  pass  the  en- 
tire interest  of  heirs  in  community  property  of 
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erty  from  defendantg  to  discover  whether  it  was 
community  property  unless  they  had  notice  of 
that  fact;  defendants  being  heirs. — Merrill  t. 
Bradley  (Tex.  Civ.  App.)  561. 

VI.  REBXEDIES   OF  VENDOR. 

(A)  Ueii  and  Reco-rery  of  Land. 

Right  of  subrogation  by  party  paying  note  for 
purchase  price,  see  Subrogation,  i  27. 

{  251.  Vendor's  intention  to  retain  the  su- 
perior title  should  be  given  effect  where  it  can 
be  gathered  from  the  language  utsed. — Lips- 
comb V.  Fuqua  (Tex.  Civ.  App.)  193. 

§  280.  A  variance  between  the  petition  and 
the  proof  held  corrected  by  the  subsequent 
pleadings  justifying  a  judgment  foreclosing  a 
contract  lien.— Melton  v.  Beasley  (Tex.  Civ. 
App.)  574. 

§  296.  Inst.rument  held  not  to  vest  the  abso- 
lute title  to  tfae  land  in  the  purchaser,  with  an 
implied  lien  only  for  the  unpaid  purchase  mon- 
ey, but  to  show  an  intent  that  the  superior  title 
should  remain  in  vendor  until  full  performance 
by  the  purchaser.— Lipscomb  v.  Fuqua  (Tex. 
CiT.  App.)  193. 

(B)  Aottona  for  Pnrcbane  Money. 

S  308.  A  purchaser,  who  has  received  a  con- 
veyance with  warranty  and  has  been  put  In 
possession,  cannot  resist  payment  because  of 
a  defective  title,  unless  vendor  is  insolvent,  or 
a  nonresident,  or  has  practiced  actual  fraud. 
— Atkinson  v,  Hager  (Ky.)  95o. 

I  315.  In  an  action  by  heirs  to  recover  the 
price  of  lands  conveyed  by  their  ancestor,  evi- 
dence held  to  support  a  finding  that  the  actual 
consideration  was  different  from  that  recited  in 
the  deed,  and  that  it  was  not  paid.— Stamper  v. 
Cornett  (Ky.)  623. 

Vn.  REMEDIES  OF  P1TRCHASER. 

Refusal  to  accept  incuml>ered  title  as  waiver 
of  right  to  specific  performance,  see  Specific 
Performance,  {  7. 

(A)  RecoTcrT-  of  Parcliase  Money  Paid. 

Liability  of  depositary  of  earnest  money,  see 
Depositaries,  1  4. 

VENUE. 

Of  action  for  libel,  see  Libel  and  Slander,  {  75. 

I.  MATURE  OR  SUBJECT  OF  ACTION. 

S  5.  The  words .  "lien,  or  other  incumbrance 
or  charge,"  in  Civ.  Code  Proc.  |  62,  subd.  3, 
requiriug  an  action  for  the  sale  of  real  property 
under  a  mortgage,  lien,  or  other  incumbrance 
or  charge,  to  be  brought  in  the  county  wherein 
tbe  subject  of  the  action  is  situated,  held  not 
to  embrace  an  attachment  lien. — Hatton  v. 
Rogers  (Ky.)  698. 

II.  DOMICII.E  OR  RESIDENCE  OF 
PABgTIES. 

I  30.  Under  Civ.  Code  Prac.  t  79,  service 
of  summons  on  defendant  in  P.  county  held 
not  to  authorize  a  judgment  against  him  in  E. 
county,  where  he  did  not  reside  in  the  latter 
county  when  the  action  was  brought  there. — 
Hatton  V.  Rogers  (Ky.)  698. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  Trial,  8 
169. 


uperation  ana  enect  as  curmg  aetects  in  pirai- 

in^.  see  Pleading,  f|  409-435. 
Review  on  appeal  or  writ  of  error,  see  Appf-a. 

and  Error,  {|  999-1004. 
Setting  aside,  see  Xew  Trial,  i  75. 

VERIFICATION. 

Of  account  of  witness  for  fees  and  mileage.  s« 

Witnesses,  i  32. 
Ofpetition  in  election  contest,  see  Elections,  i 

VESTED  REMAINDERS. 

Creation,  see  Wills.  H  629.  634. 

VESTED  RIGHTS. 

Protection,  see  Constitutional  Law,  {  103. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  ig  181-202: 

VILLAGES. 

See  Municipal  Corporations. 


VOTERS. 


See  Elections. 


WAGES. 

See  Master  and  Servant,  I  82. 

WAIVER. 

See  Estoppel. 

Of  ohjectiotu  to  particular  act*,   imttrumtntt. 

or  proceeding*. 
See  Pleading,  {{  409-435 ;   Trial,  H  412,  41>4. 
By   next    friend   of   insane   person,    see    In^aB' 

Persons,  §  94. 
Error  waived    in   appellate   court,    see   Appn! 

and  Error,  §i  107^  1078. 
Record  on  appeal  as  writ  of  error,  see  Appoi 

and  Error,  |  644. 
Transfer  of  causes  as  between  different  conrtx 

see  Courts,  {  488. 

Of  rightt  or  remediet. 

See  New  Trial,  H  102-108;  Specific  Perform- 
ance, I  7. 

Acceptance  of  appointment  as  guardian  ad  lit^a. 
see  Infants,  |  81. 

Affidavit  of  qualifications  of  next  friend  of  in- 
sane person,  see  Insane  Persons,  {  94. 

Exemption  from  execution,  see  Exemptions.  H 
89,  98. 

Forfeiture  of  insurance,  see  Insurance,  f  30». 

Forfeiture  of  oil  lease,  see  Mines  and  Miner^s. 
?  T7. 

Right  to  appeal,  see  Appeal  and  Error,  {  liw. 

WARDS. 

See  Guardian  and  Ward. 

WARIilNG. 

Duty  of  master  to  warn  servant  of  danger,  set 

Master  and  Servant,  |  150. 
Necessity  of  warning  to  accused  before  mabac 

statement   in   examining   trial,   aee   Crimiii*! 

Law,  8  339. 

WARRANTY. 

On  sale  of  goods,  see  Sales,  §  279. 
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WATERS  AND- WATER  COURSES. 

Vm.  ABTIFICIAZ.  POITDS,  BESEB. 

TOIBS,  AMD  CHAinrEI.S,  DAMS, 

AND  FI.OWAOE. 

I  171.  In  an  action  against  a  railroad  for 
causing  obstmction  of  water  of  a  creek  by  a 
bridge,  an  instmction  making  its  liability  de- 
pend on  wliether  the  bridge  obstructed  water 
to  a  greater  extent  than  an  old  one  held  not 
ttie  issue  which  should  have  been  submitted. — 
Southern  Ry.  Co.  v.  A.  M.  B.  Church's  Trus- 
tees of  Harrodsburg  (Ky.)  972. 

{  178.  Where,  at  the  time  of  suit  against  a 
railroad  for  flooding  land,  it  has  depreciated  by 
reason  thereof,  the  owners  may  jecover  for  such 
depreciation,  though  they  do  not  sue  for  future 
damages.— Madisonville,  H.  &  E.  R.  Co.  v.  Gat- 
ton  (Ky.)  640. 

§  178.  A  verdict  of  $200  against  a  railroad 
for  diverting  a  water  course  and  overflowing 
land  held  not  so  palpably  against  the  evidence 
or  excessive  as  to  indicate  passion  or  preju- 
dice.—Madisonville,  H.  &  E.  R.  Co.  V.  Gatton 
(Ky.)  640. 

8  178.    Rule  stated  as  to  the  damages  >e- 

coverable  for  obstructing  water  of  a  creek 
by  a  bridge  on  a  railroad,  where  only  two 
overflows,  occurring  some  months  apart  and 
lasting  only  a  short  time,  are  complained  of. 
— Southern  Ry.  Co.  v.  A.  M.  E.  Church's  Trus- 
tees of  Harrodsburg  (Ky.)  972. 

IZ.  PUBUG  WATEB  SUPPLY. 

(A)  Domestic  and   Hnnlclpal  Parpoaea. 

J  196.  A  private  water  company  held  not  re- 
quired to  install  a  filter  plant  under  its  contract 
with  the  city.— City  of  Georgetown  v.  George- 
town Water,  Gas,  Electric  &  Power  Co.  (Ky.) 
428. 

(B)  Irrlvation   and   OtUer  AKrlenlturnl 

Parpoaeii. 

Injunction  to  restrain  interference  with  canal, 
see  Injunction,  |  136. 

WAYS. 

Private  rights  of  way,  see  Easements. 
Public  ways,  see  Highways;   Municipal  Corpo- 
rations, U  646-706,  75^^1. 

WEAPONS. 

Necessitv  of  special  license  to  pawnbroker  for 

sale  of  weapons,  see  Pawnbrokers,  §  4. 
'Shooting  into  house  as  burglary,  see  Burglary, 

9  o9. 

WIDOWS. 

Dower,  see  Dower. 

Rights  of  widow  of  donee  of  public  land  to  com- 
plete the  donation,  see  Public  Land,  §  143. 

WILLS. 

See  Descent  and  Distribution;    Executors  and 

Administrators. 
Construction  and  execution  of  trusts,  see  TrustB. 

II.  TESTAMEMTABT  CAPACITY. 

I  .50.  "Testamentary  capacity"  defined.— Wat- 
son's Ex'r  V.  Watson  (Ky.)  620. 

I  52.  The  burden  of  proving  testamentary 
incapacity  held  to  shift  to  contestant  on  pro- 
ponent's proof  of  execution,  and  in  the  absence 
of  intrinsic  evidence  of  incapacity.— Watson's 
Ex'r  V.  Watson  (Ky.)  626. 


S  53.  In  a  proceeding  to  probate  a  will  con- 
tested on  the  ground  of  testamentary  inca- 
pacity and  undue  influence,  evidence  of  proceed- 
ings six  months  after  the  execution  of  the  will 
resulting  in  a  judgment  finding  testator  men- 
tally incompetent  to  manage  his  estate  held  in- 
admissible.—Watson's  Ex'r  v.  Watson  (Ky.)  626. 

8  S5.  In  a  will  contest,  evidence  held  to  sup- 
port a  finding  that  testator  was  mentally  in- 
competent to  make  a  will.— Gallagher  v.  Neilon 
(Tex.  Civ.  App.)  564. 

TV.  BEQUISITES    AND    VAUDITY. 

(A)  Natare  and  Ksaentlala  of  Teatamenta- 
rjr  Diapoattiona. 

8  88.  An  instrument  to  take  effect  only  upon 
grantor's  death  hdd  testamentary  in  character 
and  insufficient  as  a  deed. — Givens  v.  Ott  (Mo.) 
23. 

(F)   Hlatalcc,  Vadne  Inllnence,  and  Frand. 

8  155.  "Undue  influence"  defined. — Watson's 
Ex'r  V.  Watson  (Ky.)  626. 

8  1.^5.  Undue  influence  is  a  species  of  fraud. 
—Gallagher  v.  Neilon  (Tex.  Civ.  App.)  564. 

8  156.  Where  testator's  mind  was  so  impair- 
ed by  disease,  old  age,  or  mental  anguish  as 
to  render  him  an  easy  dupe  to  the  acts  and 
intrigues  of  those  by  whom  he  was  surrounded, 
and  that  the  will,  by  which  he  made  a  different 
disposition  of  the  property  from  what  he  oth- 
erwise would  have  done,  was  procured  by  taking 
advantage  of  his  condition,  the  will  will  not  be 
admitted  to  probate. — Gallagher  v.  Neilon  (Tex. 
Civ.  App.)  564. 

V.  PBOBATE,  ESTABLISHMENT, 
AND  ANNULMENT. 

(H)  Evidence. 

8  300.  Where  in  a  will  contest  undue  influ- 
ence and  lack  of  testamentary  capacity  are 
charged,  any  issue  arising  under  any  phase  of 
the  case  may  be  established  or  disproved  by 
direct  or  circumstantial  evidence. — Gallagher  v. 
Neilon  (Tex.  Civ.  App.)  564. 

(I)  Heariag  or  Trial. 

Requests  for  instructions,  see  Trial,  8  260. 

8  324.  In  proceedings  to  probate  a  will,  the 
submission  to  the  jury  of  the  question  whether 
testator  executed  the  will,  and  the  question  of 
the  genuineness  of  the  signature  thereto,  held 
erroneous. — Watson's  Ex'r  v.  Watson  (Ky.)  626. 

8  324.  In  a  will  contest,  the  questions  of  tes- 
tamentary capacity  and  of  undue  influence  or 
fraud  exerted  over  testator  in  procuring  a  will 
are  questions  of  fact,  to  be  determined  by  the 
jury  from  all  the  facts  and  circumstances  of  the 
case. — Gallagher  v.  Neilon  (Tex.  Civ.  App.)  564. 

8  332,  In  a  will  contest,  a  charge  heli  not 
on  the  weight  of  evidence  as  giving  undue  prom- 
inence to  a  certain  phrase  repeated  in  several 
paragraphs  of  the  charge.— Gallagher  v.  Neilon 
(Tex.  Civ.  App.)  564. 

(K)  Review. 

8  359.  Under  Ky.  St.  1909,  8  1404  (Rus- 
sell's St.  8  3947),  a  widow  renouncing  her  hus- 
band's will,  and  electing  to  take  under  the  law, 
hfld  not  entitled  to  appeal  from  the  order  pro- 
bating the  will.— Thompson  v.  Thompson  (Ky.) 
641. 

8  864.  Under  Ky.  St.  1909,  8  4830  (Russell's 
St.  8  3976),  and  Civ.  Code  Prac.  §8  738,  740, 
7.'>8,  an  appeal  takpn  from  a  judgment  probat- 
ing a  will  after  the  lapse  of  more  than  one 
year  will  be  dismissed  if  no  application  whs 
made  to  extend  the  time.— Williamson  v.  Mav- 
nard  (Ky.)  967.  * 


For  cases  tn  Dec.  Dig.  ft  Amer.  Digs.  1907  to  date  ft  Indexes  see  same  topic  ft  sootlon  (5)  NUMBER 
121  8.W.-*0 


Digitized  by 


Google 


1266 


121  SOUTHWBSTBBN  RBPOBTBB. 


8  371%.  The  limitatioD  in  Ky.  St.  1908,  § 
4850  (Russell's  St.  I  3076),  hetd  available  ob 
motion  made  at  or  before  the  case  is  aabmit- 
ted  on  the  merits.— Williamson  v.  Maynard 
(Ky.)  967. 

VI.  COMSTBVOTIOM. 

(A)  General  Ralea. 

\  490.  Rule  as  to  admissibility  of  parol 
eTideDce  to  show  intent  of  testatrix  to  devise 
property  not  belonging  to  her,  so  as  to  require 
an  election  by  the  devisee,  stated. — McDonald 
T.  Shaw  (Ark.)  935. 

(C)  Barrlvorsliip,  RepreaentatlOB,  wad 
SnbatitntloB. 

§  548.  A  provision,  that  the  share  of  any 
child  in  remainder  who  died  without  children 
should  go  to  the  other  children,  held  to  refer 
to  death  without  issue  before  the  death  of  the 
life  tenant— Garrard  v.  Kendall  (I^.)  997. 

i  552.  Under  Ky.  St.  H  2064,  4841  (Rus- 
sell's St.  H  3841,  3964),  held,  that  a  will  must 
be  construed  to  mean  "sisters"  as  a  class, 
which  being  the  case,  the  devise  was  controlled 
hj  section  4841,  and  the  descendants  of  a  half- 
sister  of  testator,  dead  when  the  will  was 
made,  took  the  estate  she  would  have  taken. — 
Barnhill  v.  Sharon  (Ky.)  983. 

(B)'  Ifatare  of  Batatea  aad  latereata  Cre- 
ated. 

I  507.  In  caae  of  doubt,  the  law  favors  the 
fee  rather  than  a  lesser  estate.- Garrard  v. 
Kendall  (Ky.)  997. 

{  601.  Under  a  devise  giving  the  property  to 
testator's  wife  to  use  as  she  saw  fit,  his  wife 
h^ld  to  take  a  fee  notwithstanding  a  subsequent 
provision  giving  any  remainder  to  testator's  chil- 
dren.—Garrard  V.  Kendall  (Ky.)  997. 

I  602.    A    will   construed,    and   held    not   to 

§rovide  for  testator's  grandchildren. — Smith  v. 
•helps  (Ky.)  05a 

{  607.  A  will  construed,  and  held  to  create 
an  estate  tail,  converted  by  Ky.  St  1909,  i 
2343  (Russell's  St  }  2045),  into  a  fee.— Tag- 
gart's  Ex'r  v.  Taggart  (Ky.)  693. 

{  607.  A  will  construed,  and  held  to  give 
to  testator's  children  the  fee  in  the  one-third 
devised  to  the  widow  for  life.— Taggart's  Ex'r 
V.  Taggart  (Ky.)  683. 

i  014.  A  will  construed,  and  held  to  give 
testator's  widow  a  life  estate  only.— Taggart's 
Ex'r  v.  Taggart  (Ky.)  693. 

S  616.  A  will  held  to  give  the  widow  a  life 
estate,  so  that  she  would  have  only  such  estate 
in  property  purchased  with  the  proceeds  of  prop- 
erty sold  by  her  which  l)elonged  to  the  estate. — 
McCormick  v.  McCormick's  Adm'r  (Ky.)  450. 

(F)  Wated  or  Oontlnsent  Bstatea  and  In- 
tereata. 

f  629.  The  law  favors  the  vesting  of  estates. 
—Garrard  v.  Kendall  (Ky.)  997. 

i  634.  Will  construed,  and  held  to°  pass  to  M. 
and  testator's  daughter  vested  remainders. — 
Hackney  v.  Tucker  (Ky.)  417. 

t  634.  A  life  estate  and  remainder  will  he 
held  vested  where  it  can  be  fairly  done  without 
too  great  violence  to  the  language  used. — Hack- 
ney V.  Tucker  (Ky.)  417. 

i  634.  That  an  estate  is  to  take  effect  after 
the  termination  of  an  intervening  estate  will 
not  prevent  l>oth  estates  from  vesting  at  the 
same  moment — Hackney  v.  Tucker  (Ky.)  417. 

(I)  Aetlona  to  Conatrne  'Wills. 

I  697.  Equity  will  not  entertain  a  suit  to 
construe  a  will  brought  by  persons  who  have  no 
interest  therein.— Garrard  v.  Kendall  (Ky.)  997. 


VH.  BIOHTS  AHB  XJABUlTIEB  O^" 
DE-VISEES  AND   I^OATEES. 

(A)  Natnre  o<  Ittle  aad  RI«kti  In  Ocm- 
eral. 

I  726.  The  owner  of  both  the  legal  and  equit- 
able title  to  funds  that  would  anse  from  the 
sale  of  real  estate  under  the  direction  of  a  will 
may,  if  be  so  elect,  under  the  doctrine  of  equit- 
able conversion  and  reconversion,  take  the  real 
estate  itaelf.— Givens  v.  Ott  (Mo.)  23. 

i  744.  A  mortgagee  of  a  devisee's  interrat 
held  bound  to  take  notice  of  the  public  records 
containing  the  will,  and  to  be  charged  with 
knowledge  of  a  prior  lien  note  executed  by  the 
devisee  to  equalize  his  mother's  altare  under 
the  will.— Montgomery's  Trustee  v.  Brown  (Ky.) 
472. 

(C)  AdTaaeemeata,  Ademptloa,  SatlaCae- 
tlon,  aad  Lapse. 

t  758.  Though  an  advancement  Is  not  a  debt. 
testator  may  impose  the  payment  thereof  as  a 
condition  of^the  receipt  of  a  share  of  the  estate 
by  the  person  advanced. — Montgomery's  Trustee 
v.  Brown  (Ky.)  472. 

I  759.  A  provision  charging  a  devisee  with 
an  advancement  held  equivalent  to  requiring  him 
to  account  for  the  sum  specified  in  the  aettle- 
ment  of  the  estate.- Montgomery'!  Trustee  ▼. 
Brown  (Ky.)  472. 

{  759.  The  term  "advancement"  naed  in  a 
devise  held  to  have  been  used  in  its  popular, 
and  not  in  its  technical,  sense.— Montgomery's 
Trustee  v.  Brown  (Ky.)  472. 

I  762.  Mode  of  settlement  of  an  estate  under 
a  will  devising  testator's  proi)erty  sperffically 
to  his  wife  and  two  children  stated. — Montgom- 
ery's Trustee  v.  Brown  (Ky.)  472. 

{  762.  An  estate  having  been  completely  set- 
tled without  payment  of  a  devisee's  note  given 
to  equalize  his  mother's  share,  it  would  be  pre- 
sumed that  his  interest  in  the  residuary  estate 
was  insufficient  to  pay  the  note. — Montgomery's 
Trustee  v.  Brown  (Ky.)  472. 

I  775.    Under  Ky.  St.  1909,  {  4843  (Husaell's 
St.  f  3960),  property  devised  to  one  who  died- 
before  testator  passed  at  testator's  death  as  if 
no  will   had  been  made.— Garrard  v.   Kendall 
(Ky.)  997. 

<D)  BleetlOB. 

(  778.  Doctrine  of  election  in  equity  stated. 
—McDonald  v.  Shaw  (Ark.)  935. 

f  786.  Court  held  not  required  to  make  an 
election  for  an  incompetent  person. — McDonald 
V.  Shaw  (Ark.)  935. 

I  800.  Basis  of  the  doctrine  of  election  being 
that  a  person  cannot  assume  two  inconsistrut 
positions  and  accept  and  reject  under  the  same 
instrument,  a  person  in  making  an  election  can 
be  required  to  give  up  that  which  is  his  own 
only  to  the  extent  that  it  is  necessary  to  re- 
lieve his  position  of  inconsistency. — McDonald 
V.  Shaw  (Ark.)  935. 

(H)  Void,   I<apsed.   and   Forfeited    Devlaea 

and  BeQueata,  and  Property  and 

Interests  17ndlaposed  of. 

§  858.  Under  will,  held  that  a  t>eneficiary 
having  refused  to  accept  a  l>equest,  it  passed 
under  the  residuary  clause.— Givens  v.  Ott 
(Mo.)  23. 

WITNESSES. 

See  Evidence. 

Authority  of  court  to  adjourn  session  to  plac* 

of  residence  of  sick  witness  in  order  to  take 

his  testimony,  see  Courts,  j  74. 
Experts,  see  Evidence,  {§  4il-.V)6. 
Opinions,  see  Evidence,  ji  471-.'>56. 
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Pe*Junr,  aM  PerWry. 

Testimony  of  accomplioes,  see  Criminal  Law,  f 
611. 

I.  ATTENSAHCE,  P&OD1T0TION  OF 

DO0UMENT8,  AMD  COM. 

PEH8ATIOH. 

I  S2.  A  witness  in  a  civil  case  fteld  not 
entitled  to  hsTe  his  fees  for  attendance  and 
mileage  taxed  against  the  losing  party  onless 
he  proves  his  account  in  comAliance  with  Kir- 
by's  Dig.  {  3254.— Lansing  Wueelbarrow  Co.  T. 
Montgomery  (Ark.)  1052. 

i  82.  Kirby's  Dig.  {  8524,  requiring  the  ac- 
counts of  witnesses  to  be  sworn  to,  held  not 
snbject  to  abrogation  by  a  customer  of  report- 
ing verbally  to  the  clerk  the  number  of  days' 
attendance.— Lansing  Wheelbarrow  Co.  v.  Mont- 
gomery (Ark.)  1062. 

n.  OOMPETENOT. 

(A)  Capaeltr   •>*    (tasUfleatloiia   la   Oea- 
eral. 

i  48.  Under  Ky.  St.  1909.  {  1180  (Russell's 
St.  I  3714),  held  that  accused  on  trial  for  mur- 
der who  had  previously  l)een  convicted  of  false 
swearing  was  disqualified  from  testifying  in  Us 
own  behalf  notwithstanding  Or.  Code  Frac.  I 
223,  snbd.  1.— Hinton  T.  Commonwealth  (Ky.) 
434. 

(O  TestlmoBT  of  Parties  or  Persoaa  la- 
tereated.  for  or  asatast  Repreaeata- 
tlTCB,  Sarvlvora,  or  Saceessora  la  Ti- 
tle or  Intereat  of  Persoas  Deceased 
or  laeoatpeteat. 

i  139.  Under  the  express  provisions  of  Civ. 
Co<}f  Prac.  {  606.  witnesses  are  incompetent  to 
testify  for  themselves  as  to  conversations  of  per- 
sons deceased.— Stamper  v.  Comett  (Ky.)  623. 

8  140.  Civ.  Code  Prac.  |  606,  held  not  to  pre- 
vent an  agent  from  testifying  for  his  principal 
as  to  transactions  with  the  agent  of  another, 
although  the  latter  agent  is  dead  at  the  time  of 
giving  such  testimony. — Paducah  Cooperate  Co. 
V.  Paducah  Veneer  &  Lumber  Co.  (Ky.)  9S6. 

I  140.  Civ.  Code  Prac.  {  606,  subsec.  2,  clear- 
ly recognizes  the  right  of  persons  interested  in 
an  estate  to  testify  for  its  protection,  and 
hence  a  devisee  may  testify  in  favor  of  the 
executor  sued  for  a  wrongful  act  of  the  testa- 
tor.—RatliS  V.  Daniel's  Ei'r  (Ky.)  1084. 

i  142.  A  cashier  of,  and  stockholder  in,  a 
bank  was  incompetent  to  testify  for  the  bank  as 
to  a  transaction  with  a  person  since  deceased. 
—Farmers'  Bank  of  Wickliffe  v.  Wickliffe  (Ky.) 

49a 

I  145.  Plaintiff,  in  foreclosure  held  not  dis- 
qualified to  testify  by  reason  of  being  an  heir 
and  representative  of  the  deceased  mortgagee. — 
Blair  v.  Breeding  (Tex.  Civ.  App.)  869. 

§  150.  Under  Civ.  Code  Prac.  §  606,  snbd. 
2,  certain  testimony  as  to  an  oral  agreement 
between  defendant  and  plaintiff's  deceased 
grantor  held  inadmissible  in  an  action  to  re- 
cover possession. — Howell  r.  Salt  Lick  Lumber 
Co.  (Ky.)  645. 

§  liiS.  Testimony  of  an  indemnitor  respecting 
time  of  signing  of  contract  held  admissible, 
though  the  person  against  whose  debt  they  were 
indemnifying  was  dead;  Civ.  Code  Prac.  {  606, 
not  I>eing  applicable.— Wright  v.  Hawes  (Ky.) 
611. 

§  159.  A  debtor  held  incompetent  to  testify 
against  the  executors  of  his  creditor  to  a  trans- 
action in  which  he  made  a  partial  payment  on 
the  debt.— Million  v.  Million's  Ex'rs  (Ky.)  985. 

i  178.  Notwithstanding  the  instrument  sued 
oa  waai  a  transaction  with  a  decedent,  within 
Sayles'  Ann.  Civ.  St.  lf<!)7,  art.  2802,  yet  de- 
fendant, having  been  called  by  decedent's  admin- 


istrator to  testify  as  to  •  part  of  the  transac- 
tion, should  have  been  pennitted  to  testify  to 
the  whole  of  it.— Watson  v.  Dodson  (Tex.  Civ. 
App.)  209. 

(D)  Coaaaeatlal  Relatloas  aad  Frl-rilesed 
CommaaleatloBBi 

I  199.  A  statement  of  facts,  made  to  an  at- 
torney with  the  view  of  employing  him,  is  privi- 
leged, though  the  suit  was  not  brought  by  him. 
—International  &  G.  N.  R.  Co.  ▼.  Duncan  (Tex. 
Civ.  App.)  362.     - 

I  202.  Evidence  of  an  attorney  that  deeds 
executed  by  bis  clients  were  in  fraud  of  cred- 
itors of  the  grantor  held  not  privileged. — Stone 
V.  Stitt  (Tex.  Civ.  App.)  187. 

m.  EXAMINATIOX. 

Harmless  error,  see  Criminal,  Law,  |  11701^. 
Review  of  discretionary  rulings,  see  Appeal  and 
Error,  {  971. 

(A)  Talclas  TestlmoBy  la  Geaeral. 

I  230.  Where  witnesses  testify  through  an 
interpreter,  a  greater  latitude  may  be  allowed 
in  their  examination.— Merriman  v.  Blalack 
(Tex.  Civ.  App.)  552. 

I  248.  That  a  question  asked  plaintiff  wal 
leading  held  not  ground  for  its  exclusion.- West- 
ern Union  Telegraph  Co.  v.  Teague  (Ely.)  484. 

(B)  Croas-KxamlaatloB    aad    Re-examlaa- 

tiOB. 

i  268.  Cross-examination  held  not  confined  to 
a  categorical  review  of  matters  stated  on  di- 
rect examination.— State  v.  Myers  (Mo.)  131. 

i  275.  Where,  In  an  action  for  injuries,  plain- 
tiff testified  thut  prior  to  the  accident  he  earned 
from  $5,000  to  $7,000  per  annum,  defendant  on 
cross-examination  was  entitled  to  show  that  is 
fact  plaintiff  was  poor.— Pecos  &  N.  T.  R.  Co. 
V.  Coffman  (Tex.  Civ.  App.)  218. 

S  275.  A  party  testifying  in  his  own  behalf 
should  not  be  required  to  express  on  cross-ex- 
amination his  opinion  of  the  truth  of  the  testi- 
mony of  a  witness  contradicting  his  testimony. 
—Temple  v.  Duran  (Tex.  Civ.  App.)  253.      . 

I  277.  Certain  cross-examination  of  accused- 
held  properly  permitted. — State  v.  Myers  (Mo.) 
181. 

(C)  Prlvileare  of  HTltaeaa. 

S  297.  Under  Bill  of  Rights,  art  1,  S  .10, 
and  Code  Cr.  Proc.  1895,  art.  4,  a  witness  held. 
not  ^ilty  of  contempt  in  refusing  to  answer 
certam  questions  asked  by  the  grand  jury  and 
tending  to  incriminate  him. — Ex  parte  Hughes 
(Tex.  Cr.  App.)  1118. 

IV.  CREDIBIUTT,  IMFEACHBIENT, 
CONTRADICTION,  AND  COR- 
ROBORATION. 

(A)  la  Geaeral. 

I  317.  The  jury,  believing  that  a  witness 
has  sworn  falsely  in  part  and  truthfully  in 
part,  should  reject  the  portion  which  they  be- 
lieve to  be  false,  and  accept  the  portion  they 
believe  to  be  true.— Pickett  v.  State  (Ark.)  732 

I  821.  A  party  calling  a  witness  vouches' 
for  his  credibility.— Lewis  t.  Wabash  R.  Co. 
(Mo.  App.)  1090. 

i  329.  In  a  prosecution  for  rape,  certain, 
evidence  held  properly  received  as  cross-exami- 
nation of  one  of  defendaut's  witnesses. — Sex- 
ton V.  State  (Ark.)  1075. 

(B)  Character  and  Coadnct  of  Witneaa. 

I  337.  In  a  prosecution  for  homicide,  certain 
evidence  held  incompetent  to  impeach  defendant, 
who  was  a  witness  for  himself.— Ware  v.  State 
(Ark.)  927. 
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{  340.  Evidence  that  the  general  repnlation 
of  a  witness  for  chastity  was  bad  was  competent 
to  impeach  her. — Lane  y.  Commonwealth  (Ky.) 
486. 

^  344.  In  a  prosecution  for  burglary,  cer- 
tain evidence  to  impeach  a  witness  hfla  inad- 
missible.—Railey  V.  State  (Tex.  Cr.  App.)  1120. 

{  350.  In  a  prosecution  for  manslaughter, 
certain  examination  of  accused  lield  compe- 
tent to  show  his  motive  for  testimony  and  to 
affect  his  credibility.— Davis  v.  State  (Tex.  Cr. 
App.)  1108. 

(C)   Interest  mud  Blaa  of  'Witness. 

{  369.  Where  a  former  conductor  on  defend- 
ant's railroad  had  given  strong  testimony  ap^ainst 
plaintiff  in  an  injury  action,  it  was  permissible 
to  show  on  his  cross-examination,  to  affect  his 
credibility,  that  he  bad  been  discharged  by  de- 
fendant for  drunkenness  and  had  an  applica- 
tion in  for  reinstatement. — Qordon  r.  Kansas 
City  Southern  Ry.  Co.  (Mo.)  80. 

{  372.  Certain  cross-examination  held  prop- 
er.— Qordon  v.  Kansas  City  Southern  Ry.  Co. 
(Mo.)  80. 

<D)  Inconsistent    Stntements    fey    'Witness. 

I  379.  Certain  testimony  Acid  admissible  to 
impeach  a  witness. — Gordon  v.  Kansas  City 
Southern  Ry.  Co.  (Mo.)  80. 

i  388.  In  a  homicide  case,  certain  testimony 
held  not  justified  as  contradicting  accused. — 
Wilson  y.  Commonwealth  (Ky.)  4£h). 

I  389.  A  statement  of  defendant's  witness 
contradictory  of  his  testimony,  lield  not  on  a 
collateral  matter,  and  therefore  admissible  to 
impeach  bim.— Tate  v.  State  (Ark.)  737. 

(B)  Contradletloa  and  Corrobomtlon  of 
Witness. 

{  398.  Witnesses,  testifying  to  threats  made 
by  accused  cannot,  in  the  absence  of  the  laying 
of  a  proper  foundation,  be  impeached  by  certain 
proof.— State  v.  Heath  (Mo.)  149. 

.     WORDS  AND  PHRASES. 

"Accord    and    satisfaction." — Barrett   y.    Kern 

(Mo.  App.)  774. 
"Advancement."  —  Montgomery's      Trustee      y. 

Brown  (Ky.)  472. 
"Bodily    heirs."— Taggart'a    Bi'r    y.    Taggart 

(Ky.)  693. 
"Bona   fide   purchaser   for  valuable   considera- 
tion."—Buchanan  y.  Boyd's  Ex'r  (Ky.)  981. 
"Bribery."— Branch      y.     Publishers:      George 

Knapp  &  Co.  (Mo.)  93. 
"Burglary."— Railey   y.   State   (Tex.   Cr.  App.) 

1120. 
"Chauffeur."— Shamp   y.    Lambert   (Mo.    App.) 

770. 
"Common."— Pickrell  v.  City  of  Carlisle  (Ky.) 

1029. 
"Common   carrier."- Texas   &   P.   Ry.   Co.    y. 

Henson  (Tex.  Civ.  App.)  1127. 
"Confession  of  faith."- Boyles  v.  Roberts  (Mo.) 

805. 
"Contingent    remainder."— Hackney   y.    Tucker 

(Ky.)  417. 
"Conviction." — Baker   v.    Modern    Woodmen   of 

America  (Mo.  App.)  794. 
"Deadly  weapon."— Wheeler  y.  State  (Tex.  Cr. 

App.)   168. 
"Debt."— Montgomery's  Trustee  y.  Brown  (Ky.) 

472. 
"Die    without    children."- Garrard    v.    Kendall 

(Ky.)  997. 
"Election."— McDowald  v.  Shaw  (ArkO  9.35. 
"Fellow  servants."— Louisville  &  N.  R.  Co.  y. 

Pearcy  CKy.)  1037;    Missouri,   K.  &  T.  Ry. 

Co.  of  Texas  v.  Romans  (Tex.)  1104. 
"Felony." — State  ex  rel.  Sanks  v.  Johnson  (Mo. 

App.)  780. 


"Good  wilL"— Bloom  v.  Home  Ins.  Agency  (Aik.) 

293. 
"Grant,    bargain    and    sell."— Waldermeyer   r. 

Loebig   (Mo.)    75. 
"Having."— Thiebes-Stierlin  Music  Co.  y.  Weiss 

(Mo.  App.)  1099. 
"Hereditaments."- Moore  y.  Sharpe  (Ark.)  34L 
"Indebtedness."— New    York   Life   Ins.    Co.  y. 

Van  Meter's  Adm'r  (Ky.)  438. 
"Independent   contractor." — Stephanville,   N.  It 

S.   T.  Ry.  Co.   y.  Conch   (Tex.  Civ.   App.) 

"Inhabitants."— State  ex  rel.  Holladay  y.  Rink* 
(Mo.   App.)    159. 

"Inspection."— St.  Louis  Southwestern  Ry.  0>. 
of  Texas  v.  Ford    (Tex.  Civ.  App.)  709. 

"Knew."— Freeman  v.  Garcia  (Tex.  Civ.  App.) 
886. 

"Lien,  or  other  incumbrance  or  charge."- Hat- 
ton  v.  Rogers  (Ky.)  698. 

"Line."— Bell  v.  Powers  (Ky.)  991. 

"Malice."— State  y.  Myers  {Mo.)  131. 

"Malice  aforethought"— State  y.  Myers  (Mo.) 

"Medicine."— Ex  parte  Collins  (Tex.  Cr.  App.) 

501. 
"Misdemeanor."- State  ex  rel.  Sanks  v.  John- 
son  (Mo.   App.)  780. 
"Murder  in  the  second  degree."- State  y.  3^- 

ers  (Mo.)  131;    Wheeler  v.  State  (Tex.  Cr. 

App.)  166. 
"Musical    instrument."— Tbiebes-Stlerlin   Music 

Co.  y.  W^eiss  (Mo.  App.)  1099. 
"New  trial."— Texas  ft  P.  Ry.  Co.  t.  Smith 

(Ark.)  282. 
"Next    friend."— Upton's    Committee    T.    Bu^sli 

(Ky.)  1005;    Same  v.  Oaddle,  Id. 
"Officers  of  the   state."— City  of  Looisyille  y. 

Commonwealth  (Ky.)  411. 
"Ordinary   circumspection." — St.   Louis   Sonth- 

western  Ry.   Co.  Of  Texas   v.    Ford   (Tex. 

Civ.  App.)  709. 
"Party."— Missouri,  K.  ft  T.  Ry.  Co.  of  Texas 

V.  Mitcham  (Tex.  Civ.  App.)  871. 
"Performing      upon      musical      instrument."— 

Thiebes-Stierim   Music  Co.   y.   Weiss  (Ma 

App.)  1099. 
"Person."— Missouri  ft  N.  A.  R.  Co.  y.  State 

(Ark.)  930. 
"Plans."— McCoy  y.  Randall  (Mo.)  31. 
"Power  coupled  with   an  interest." — Gilmer  y. 

Veatch  (Tex.  Civ.  App.)  545. 
"Premeditatedly."— State  y.  Myers  (Mo.)  131. 
"Private  residence  occupied  by  a  family."— Rob- 
bins  V.  State  (Tex.  Cr.  App.)  504. 
"Privileged  communication." — Holmes  y.  Royal 

Fraternal  Union  (Mo.)  100. 
"Promise  in   writing  to  pay   money." — Ball  y. 

Peper  Cotton  Press  Co.  (Mo.  App.)  798. 
"Record."- Hanson  v.   Anderson   (Ark.)   736. 
"Resulting  trust"— Smith  v.  Smith  (Ky.)  10O2. 
"Sister."— Banvbill  y.  Sharon  (Ky.)  983. 
"Specifications."— McCoy  v.   Randall  (Mo.)  31. 
"Square."— Frauenthal  v.  Slaten  (Art)  395. 
"Suit    against    the    state."— Pitcock    y.    Stats 

(Ark.)  742. 
"Term  of  office."— State  ex  rel.  Slkes  y.  Wil- 
liams (Mo.)  64. 
"Testamentary    capacity,"— Watson's    Ex'r   v. 

Watson  (Ky.)  626. 
"Transaction  with  decedent"— Watson  y.  Dod- 

son  (Tex.  Civ.  App.)  209. 
"Undue  influence."--Gailagher  y.  Neilon  (Tex. 

Civ.  App.)  564;    Watson's  Ex'r  y.  Watsoo 

(Ky.)  626. 
"Unlawful  entry."— Pinson  y.  State  (Ark.)  751. 
"Unliquidated  claim."- Dycus  y.  Brown  (Ky.) 

1010. 
"Usury."— Briggs   y.    Steel    (Ark.)    754. 
"Vested  remainder"— Hackney  y.  Tucker  (KyJ 

417. 
"Vis  major."— Evans  y.  Wabask  R.  Co.  (Mo.) 

36 
"Waiver."— McKee  v.  Budd  (Mo.)  .'H2. 
"■Willfully."— State  v.  Myers  (Mo.)  131. 
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WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  Mechanics' 
Liens. 

{  4.  An  abutting  owner  held  to  have  em- 
ployed a  contractor  to  build  a  sidewalk  and  re- 
taining wall  in  front  of  his  premises  making 
him  liable  to  pay  the  costs  thereof. — Blake  t. 
Scott  (Ark.)  ifel. 

I  4.  An  implied  contract  to  pay  will  be 
presumed  where  under  all  the  circumstances 
the  services  were  such  as  to  lead  a  reasonable 
'belief  that  they  would  be  paid  for.— Blake  t. 
Scott  (Ark.)  1054. 

I  14.  Facts  held  insufficient  to  raise  an  im- 
plied promise  by  defendant  to  i>ay  plaintiff  the 
reasonable  value  of  his  services.— Robinson  v. 
Van  Vleet  (Ark.)  288. 


{  30.  An  instruction,  in  an  action  for  the 
reasonable  value  of  services,  held,  so  far  as 
touching  the  subject  of  constructive  contract, 
not  to  point  to  the  projjer  test  of  recovery.-- 
Wagner  v.  Edison  Electric  Illuminating  Co.  of 
Carondelet  (Mo.  App.)  329. 

WRITS. 

•   Particular  icriti. 
See  Certiorari ;    Execution ;     Habeas   Corpus ; 

Injunction;  Mandamus ;  Replevin. 
Writ  of  error,  see  Appeal  and  Error. 
Writ  of  possession  to  enforce  award  of  dower, 

see  Dower,  {  100. 

YEAR. 

Estates  for  years,  see  Landlord  and  Tenant. 
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Prescott  T.  State  (113  S.  W.  530) 481 

Proctor  V.  State  (112  S.  W.  770) 254 

Pryso  V.  State  (113  S.  W.  938) 523 

RenoT.  State  (114  S.  W.  143) 409 

Rice  T.    State  (112  S.   W.  290) 149 

RingOT.  State  (114  S.  W.  119) 5C1 

Robertson  v.  State  (111  S.  W.  741) 21 

Robinson  t.  State  (113  S.  W.  7G3) 559 

Roquemore  v.  State  (lU  S.  W.  140) 592 

Sanders  v.  State  (112  S.  W.  68) 101 

Sanders  v.  State  (112  S.  W.  938) J71 

Saye  V.  State  (114  S.  W.  804) 430 

Shelton  v.  State  (114  S.  W.  122) 588 

.Simmons  t.  State  (114  S.  W.  841) 619 

Smith  ▼.  State  (113  S.  W.  289) 298 

Smith  T.  State  (114  S.  W.  827) 617 

Solon  V.  State  (114  S.  W.  349) 261 

Somen  v.  State  (118  S.  W.  533) 475 

Stacey  ▼.  State  (114  S.  W.  807) 610 

Steel  T.  State  (113  S.  W.  15) 888 


Vtf 

Stockdale  v.  State  (111  S.  W.  1199) 100 

Taylor,  v.  State  (111  S.  W.  932) 00 

Taylor  v.  State  (lH  S.  W,  151) 232 

Thomas  v.  State  (112  8.  W.  1049) 877 

Warren  v.  State  (114  S.  W.  380) 443 

Waters  t.  State  (114  S.  W.  C28) 322 

West  V.  State  (114  S.  W.  142) 597 

Wheeler  v.  State  (111  S.  W.  1022) 47 

Williams  v.  State  (111  8.  W.  1031) 30 

Williams  v.  State  (XU  S.  W.  802) 042 

Wilson  V.  State  (111  S.  W.  1018) 13 

Wilson  v.  State  (113  S.  W.  529) 605 

Winn  V.  State  (113  S.  W.  918) 638 

Woodward  v.  State  (HI  8.  W.  941) 8C 

Yardley  v.  State  (111  S.  W.  93m 25 

Young  V.  State  (118  S.  W.  IG) 879 

Young  T.  State  (118  S.  W.  270) 417 

Young  T.  State  (118  S.  W.  764) 560 
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